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478-14 112,1 
478-15 112 
478-16 112, 41 
78-17 112 
478-18 116 
479-19 116 
479-20 116 
479-21 116 
479-22 116 
479-23 116 
479-24 = 116 
480-25 117 
480-26 117 
480-27 117 
519- 1 1 
519- 2 1 
519- 3 1 
520- 4 1 
520- 5 1 
520- 6 1 
520- 7 1 
520- 8 1 
520- 9 1 
520-10 1 
520-11 1 
520-12 1 
520-13 1 
520-14 1 
520-15 1 
520-16 1 
520-17 1, 94 
520-18 1 
520-19 1 
520-20 1 
520-21 1 
521-22 1 
521-23 1 
521-24 1 
521-25 4 
521-26 5 
521-27 6 
521-28 6 
522-29 2 
522-30 3 
522-31 8, 26 
522-32 8, 9 
522-33 8, 20 
522-34 9,10 
522-35 9,15 
522-36 9, 16 
522-37 9,17 
522-38 . 9,18 
522-39 9,19 
523-40 20, 21 
523-41 20,22 
523-42 20,23 
523-43 20, 24 
523-44 20,24 
523-45 27 
523-46 28 
523-47 31 
523-48 11 
523-49 5 
523-50 ll 
523-51 27 
524-52 27 
524-53 27 
524-54 27 
524-55 27 
524-56 27 
524-57 29 
524-58 29 
524-59 29 
524-60 30 
525-61 21 
525-62 21 
525-63 21 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


13 Cye 18 C.J. 


Page Note Sec. 
481-28 117 
481-29 117 
481-30 117 
481-31 117 
481-32 118 
481-33 118 
482-34 118 
482-35 118 
482-36 118 
482-37 118 
482-38 118 
482-39 118 
482-40 119 
483-41 119 
483-42 119 
483-43 119 
483-44 120 
483-45 120 
483-46 120 
484-47 120 
484-48 121 
484449 121 
484-50 122 
484-51 122 
484-52 123 
484-53 123 
484-54 = 123 
485-55 123 
485-56 123 
485-57 = 124 
485-58 124 
485-59 124 
485-60 124 
525-64 21 
525-65 21 
525-66 21 
525-67 21 
525-68 21 
525-69 21 
525-70 32 
526-71 34 
526-72 34 
526-73 34 
526-74 34 
526-75 34 
526-76 34 
526-77 34 
526-78 34 
526-79 34 
526-80 34 
526-81 34 
526-82 35 
526-83 35 
527-84 36 
527-85 36 
527-86 Assign. 

for Ben. 
of Cred. 163 
527-87 Dower 
527-88 37 
528-89 37 
528-90 37 
528-91 38 
528-92 38 
Champerty 
& M, 45 
528-93 “ 45 
528-94 “ 45 
528-95 “ 45 
528-97 38 
Champerty 
& M. 72 
528-99 “ 83 
528-1 “ 45° 
528- 2 39 
528- 3 39 
529- 4 41 
529- 5 Assign- 
ments 16 
« 24 
629-6 “ 16 
“ 24 
529-7 “ 25 
§29- 8 42 
529- 9 42 
529-10 42 
529-3) 44 
529-12 44 
529-13 44 
530-14 Fraud. 
Conv.; Ref. 
of Inst. 
530-15 42 
530-16 42 


13 Cye 18 C.J. 


Page Note Sec. 
485-61 125 
486-62 125 
486-63 125 
486-64 125 
486-65 125 
486-66 125 
486-67 125 
486-68 126 
486-69 126 
486-70 = 128 
486-71 128 
486-72 128 
486-73 126 
486-74 129 
487-75 129 
487-76 129 
487-77 129 
487-78 130 
487-79 130 
487-80 130 
488-81 130 
488-82 130 
488-83 136, 62 
488-84 132 
488-85 High- 
a ways 
488-86 132 
488-87 132 
489-88 132 
489-89 133 
489-90 133 
489-91 133 
489-92 133 


530-17 _ Gifts 


Railroads 
531-18 43 
531-19 45 
531-20 45 
531-21 45 
531-22 43 
531-23 43 
531-24 43 
531-25 43 
531-26 43 
531-27 43 
531-28 43 
531-29 43 
531-30 46 
532-31 43 
532-32 43 
532-33 43 
532-34 43 
532-35 43 
532-36 43 
532-37 43 
532-38 172 
532-39 30 
532-40 27 
532-41 42 
533-42 42,43 
533-43 42 
533-44 
533-45 43, 42 
533-46 44 
533-47 42 
533-48 47 
533-49 47 
533-50 47 
533-51 47 
533-52 Con- 

tracts 166 


Covenants 185 
4 


34-53 7 
534-54 47 
534-55 47 
534-56 47 
534-57 42 
535-58 42 
535-59 48 
535-60 48 
535-61 48 
535-62 48 
536-63 42 
536-64 42 
536-65 42 
536-66 42 
536-67 51 
536-68 51 
536-69 51 
537-70 50 
537-71 50 
537-72 50 
537-73 50 
537-74 50 
537-75 50 
537-76 50 


DEDICATION—Continued 


(22 oR A 
13 Cye 18 C.J. | 13 Cye 18 C.J. 
Page NoteSec. | Page Note Sec. 
489-93 53 491-26 136 
489-94 135 491-27 136 
489-95 73, 79 491-28 130 
489-96 68, hed 491-29 130,165 
491-30 130 
489-97 13 491-31 187 
490-98 150, 68 491-32 137 
490-99 148,149 492-33 137 
490-1 158 492-34 137 
490- 2 163,149 492-35 173 
490- 3 34 492-36 165 
490- 4 34, 149 492-37 138 
490- 5 150,151 492-38 188 
148 492-39 138 
490-6 150 493-40 138 
490-8 152 493-41 138 
490-9 152 493-42 138 
490-10 154 493-43 189 
490-11 154 493-44 139 
155 493-45 139 
490-13 157 493-46 141 
490-14 136,129 493-47 141 
491-15 136 493-48 141 
491-16 136 493-49 141 
491-17 136 493-50 142 
491-18 136 494-51 = 143 
491-19 136 494-52 143 
491-20 136 494-53 143 
491-21 136 494-54 143 
491-22 136 494-55 146 
491-23 136 494-56 146 
491-24 136 494-57 146 
491-25 136 494-58 146 
DEEDS 
837-77 50 544-41 62 
537-78 50 54442 63 
537-79 50 544-43 63 
537-80 50 54444 63 
538-81 53 544445 63 
538-82 54,56 545-46 63 
538-83 36, 56 545-47 63 
538-84 36 545-48 63 
538-85 56, 54 545-49 63 
538-86 56 545-50 63 
538-87 54 545-51 63 
538-88 56 545-52 63 
538-89 54 545-53 63 
538-90 54,56 546-54 63 
539-91 54, 56 546-55 63 
539-92 56, 54 546-56 63 
539-93 56 546-57 63 
539-94 54,56 546-58 63 
539-95 54, 56 546-59 64 
539-96 56 547-60 65 
539-97 56 547-61 65 
539-98 56, 54 547-62 65 
539-99 54, 56 547-63 66 
539- 1 56 547-64 66 
539- 2 56° 547-65 354 
540- 3 56 547-66 Taxa- 
540- 4 Names tion 
540- 5 55 547-67 354 
540- 6 55 547-68 354 
540-7 55 548-69 354 
540- 8 55 548-70 67 
540- 9 55 548-71 67 
540-10 55 548-72 67 
540-11 57 548-73 67 
541-12 57 548-74 67 
541-13 58 548-75 67 
541-14 58 548-76 67 
541-15 58 548-77 67 
541-16 58 548-78 67 
541-17 59 548-79 67 
541-18 59 548-80 67 
541-19 59 549-81 67 
541-20 59 549-82 67 
542-21 59 549-83 67 
542-22 60 549-84 67 
542-23 60 549-85 68 
542-24 60 549-86 68 
543-25 60 549-87 68 
543-26 60 549-88 68 
543-27 61 549-89 68 
543-28 62 549-90 68 
543-29 61 549-91 68 
543-30 62 549-92 68 
543-31 61 549-93 68 
543-32 61 549-94 68 
544-33 61 550-95 68 
544-34 62 550-96 69 
544-35 62 550-97 69 
544-36 62 551-98 69 
544-37 62 551-99 69 
544-38 62 551-1 69 
544-39 62 551- 2 70 
54440 62 551- 3 71 


13 Cye 18 C.J. 


Page Note Sec. 
494-59 146 
494-60 146 
494-61 146 
494-62 146 
495-63 160 
495-64 160 
495-65 161 
495-66 162 
495-67 163 
496-68 163 
496-69 160 
496-70 Ady. 

Poss. 462 
496-71 163,160 
496-72 164 
496-73 164 
497-74 164 
497-75 165 
497-76 165 
497-77 165 
497-78 165 
497-79 165 
497-80 165 
497-81 165 
497-82 165 
497-83 166 
497-84 166 
497-85 166 
497-86 166 
498-87 167 
498-88 167 
498-89 167 
498-90 168 
551- 4 71 
551- 5 71 
551- 6 72,329 
552- 7 
552- 8 72 

52- 9 73 
552-10 343,345 
339 

552-11 Landl. 
&T. 

552-12 354 
552-13 281 
Hebb214) ena 
~ 652-15 74 
552-16 74 
552-17 75, 126 
553-18 75 
553-19 75 
553-20 75 
553-21 75 
553-22 76 
553-23 76 
553-24 76 
553-25 76 
[ 558-26 76 
553-27 76 
553-28 77 
553-29 77 
553-30 78 
553-31 78 
554-32 78 
554-33 79 
554-34 80 
554-35 80 
554-36 80 
554-37 80 
554-38 76 
554-39 81 
554-40 81 
55441 82 
555-42 82 
555-43 83 
555-44 84 
555-45 84 
555-46 84 
55547 85 
555-48 85 
556-49 85 
556-50 86 
556-51 86 
556-52 86 
556-53 86 
556-54 86 
557-55 86 
557-56 86 
557-57 86 
557-58 87 
557-59 88 
557-60 88 
557-61 88 
557-62 88 
558-63 88 
558-64 89 


7-_ee-o--- 
13 Cye 18 C.J. 


Page Note Sec. 
498-91 168 
498-92 168 
498-93 169 
498-94 170 
499-95 170 
499-96 170 
499-97 170 
499-98 170 
499-99 170 
499- 1 170 
499-2 170 
499-3 170 
499-4 170 
499-5 170 
499- 6 170 
499- 7 170 
499-8 170 
499-9 170 
499-10 167 


499-11 171-172 
499-12 171-172 
499-13 171-172 
499-14 171-172 
499-15 171-172 
500-16 171-172 
500-17 171-172 
500-18 171-172 
500-19 171-172 
500-20 171-172 
500-21 171-172 
500-22 171-172 
500-23 171-172 


500-24 161 
558-65 89 
558-66 90 
559-67 90 
559-68 91 
559-69 91 
559-70 91 
559-71 92 
559-72 92 
559-73 93 
559-74 «93 
559-75 93 
, 559-76 93 
559-77 «93 
560-78 93 
560-79 93 
560-80 94 
560-81 94 
561-82 94 
561-83 95 
561-84 95 
561-85 492 
561-86 Infants 
561-87 95 
561-88 95 
561-89 95 
561-90 95 
561-91 95 
561-92 95 
562-93 96 
562-94 96 
562-95 96 
563-96 96 
563-97 96 
563-98 97 
563-99 98 
563-1 98 
563-2 110 
563-3 98 
563-4 98 
564-5 98 
564-6 116 
564-7 «116 
564-8 116 
564-9 493 
564-10 115 
564-11 115 
565-12 115 
565-13 117 
565-14 117 
565-15 117 
565-16 117 
565-17 118 
565-18 118 
565-19 118 
565-20 118 
565-21 125 
565-22 99 
566-23 99 
560-24 103 
566-25 103 
566-26 494 
560-27 103 
566-28 103 


| ete: cmmneaee } 
13 Cye 18 C.J. 
Page Note Sec. 

500-25 173 


501-30 
501-31 
501-32 
501-33 178 
501-34 173,129 


501-35 173 
501-36 173,138 
501-37 173 
501-38 173 
501-39 173 
50140 = 174 
502-41 175 
50242 =-:175 
502-43 177 
502-44 176 
502-45 176 
502-46 178 
503-47 178 
503-48 178 
503-49 179 
503-50 179 
503-51 180 
503-52 181 
503-53 181 
503-54 181 
566-29 104 
567-30 = 104 
567-31 104 
567-32 104 
567-33 105 
567-34 106 
567-35. 108 
567-36 =—-108 
67-37 125 
567-38 497,544 
68-39 110 
568-40 =:110 
569-41 11 
56942 111 
569-43 112 
569-44 113 
56945 114 
570-46 = 114 
57047 119 
571-48 ~=—:119 
57149 = 120 
571-50 121 
571-51 121 
571-52 121 
571-53 123 
571-54 123 
571-55 =: 123 
571-56 =: 128 
571-57 123 
571-58 =: 123 
571-59 =—-:123 
571-60 = 122 
571-61 124 
571-62 = 124 
571-63 = 124 
572-64 124 
572-65 126 
572-66 =: 126 
572-67 = 127 
572-68 128 
572-69 129 
572-70 = 130 
572-71 130 
573-72 130 
573-73 = 130 
573-74 180 
573-75 130 
573-76 ~=—-1380 
573-77 130 
573-78 130 
573-79 180 
573-80 130 
573-81 130 
573-82 131 
573-83 131 
573-84 131 
573-85 =: 131 
574-86 181 
574-87 132 
574-88 133 
574-89 134 
574-90 134 
574-91 184 


-_-_-o-orreoeoor 
13 Cye 18 C.J. 
Page Note Sec. 
574-92 184 
574-93 a4 
574-94 134 
575-95 =: 134 |. 
575-96 =: 134 
575-97 =: 134 
575-98 136 
575-99 =: 136 
575- 1 136 
575-2 136 
576-3 136 
576-4 180 
576-5 = 187 
576-6 =—:188 
576-7 139 
576-8 139 
576-9 139 
576-10 = 140 
576-11 = 140 
576-12 140 
576-13 141 
577-14. 141 
577-15: 142 
577-16 143 
577-17: 144 
577-18 =: 144 
577-19 144 
577-20 144 
577-21 144 
578-22 145 
578-23 145 
578-24 = 146 
578-25 146 
578-26 =: 146 
578-27 =: 146 
578-28 =—-:147 
578-29 147 
579-380-147 
579-31 148 
579-32 = 148 
579-33. 148 
579-34 148 
579-35 148 
579-36 = 148 
579-37 148 
580-38 148 
580-39 148 
58040 =: 148: 
58041 = 148 
0-42 148 
581-43 147,148 
8144 149 
581-45 150 
58146 =: 150 
58247 = 151 
58248 152 
58249 =: 152 
582-50 = 152 
582-51 152 
582-52 152 
582-53 152 
582-54 152 
582-55 152 
582-56 152 
582-57 = 152 
582-58 =: 152 
582-59 152 
582-60 152 
582-61 152 
582-62 152 
582-63 152 
583-64 152 
583-65 152 
583-66 153 
583-67 153 
583-68 153 
583-69 154 
583-70 =—-154 
583-71 148,175 
583-72 «154 
583-73 «154 
583-74 «154 
583-75 155 
584-76 Fraud. 
Conv. 
584-77. 156 
584-78 156 
584-79: 157 
584-80 157 
584-81 157 
584-82 157 
584-83 158 
584-84 159 
584-85 = 159 
584-86 160 
585-87 161 
585-85 162 
585-89 162 
585-90 =: 162 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


13 Cye 18 C.J. 


Page Note Sec. 
585-91 163 
585-92 163 
586-93 163 
586-94 163 
586-95 163 
586-96 163 
586-97 164 
586-98 164 
587-99 164 
587- 1 165 
587- 2 165 
587- 3 166 
587-4 167 
587- 5 168 
587- 6 168 
588- 7 168 
588- § 168 
588- 9 168 
588-10 168 
588-11 168 
588-12 168 
588-13 168 
588-14 169 
588-15 169 
588-16 169 
588-17 169 
589-18 169 
589-19 169 
589-20 169 
589-21 169 
589-22 169 
589-23 169 
589-24 169 
589-25 170 
590-26 170 
590-27 513 
590-28 171 
590-29 171 
590-30 171 
590-31 171 
590-32 172 
590-33 172 
590-34 172 
590-35 173 
591-36 174 
591-37 Insane 

Persons 
591-38 “ 
591-39 175 
591-40 175 
591-41 175 
591-42 176 
591-43 176 
591-44 176 
591-45 177 
591-46 178 
591-47 178 
592-48 178 
592-49 178 
592-50 178 
592-51 178 
592-52 178 
592-53 178 
592-54 178 
592-55 179 
592-56 180 
592-57 180 
592-58 180 
592-59 180 
592-60 180 
592-61 180 

93-63 181 
593-64 47,48 

Can. o} 

Tnst. 35 
593-65 48 
593-66 47,48 

Can. of 

Inst. 36 
593-67 “ 87 
593-68" “ 81 
593-69 182 
593-70 182 
593-71 182 
593-72 =: 182 
593-73 182 
593-74 182 
593-75 182 
593-76 183 
594-77 183 
594-78 =: 183 
594-79 183 
594-80 476 
594-81 184 
595-82 184 
595-83 184 
595-84 184 
595-85 =: 184 

Mortgages 


13 Cye 18 C.J. 


Page Note Sec. 
595-86 =: 184 
595-87 184 
595-88 184 
595-89 184 
595-90 184 
595-91 184 
595-92 185,194 

121 

596-93 185 
596-94 185 
596-95 185 
596-96 185 
596-97 —- 186 
596-98 186 
597-99 =: 186 
597- 1 187 
597- 2 187 
597- 3 187 
597- 4 188 
597- 5 188 
598-6 189 
598-7 190 
598-8 100 
598-9 190 
598-10 190 
598-11 190 
598-12 192 
598-13 192 
598-14 193 
599-15 198 
599-16 =—:193 
599-17 193 
599-18 194 
600-19 194 
600-20 =—-:194 
600-21 194 
600-22 194 
600-23 194 
600-24 195 
600-25 195 
600-26 Cove- 
nants 16 
600-27 “ 16 
601-28 “ 16 
601-29 “ 59 
601-30 =: 196 
601-31 198 
601-32 198 
601-33 198 
601-34 198 
602-35 198 
602-36 = 198 
602-37 198 
602-38 198 
602-39 198 
60240 =198 
60241 199 
60242 199 
602-43 199 
60244 =: 199 
602-45 199 
602-46 8 =199 
60247 = 199 
602-48 199 
60249 199 
602-50 199 
604-51 199 
604-52 200 
604-53 202 
604-54 =. 203 
604-55 =. 203 
604-56 = =—-:203 
604-57 =: 204 
605-58 205 
605-59 =—-205 
605-60 205 
605-61 205 
605-62 206 
605-63 206 
605-64 207 
605-65 207 
605-66 207 
605-67 = 208 
605-68 208 
605-69 208 
605-70 208 
605-71 208 
605-72 209 
605-73 209 
606-74 210 
606-75 ©2009 
606-76 ©2009 
606-77 =. 209 
606-78 209 
606-79 209 
606-80 209 
606-S1 211 
606-82 211 
606-83 211 


DEEDS—Continued 

13 Cye 18 C.J. | 13 Cye 18 C.J. 

Note Page Sec. | Page Note Sec. 
606-84 210 618-84 224 
606-85 197 618-85 224 
606-86 210 618-86 332 
606-87 210 618-87 225 
606-88 212 619-88 225 
607-89 213 619-89 226 
607-90 213 619-90 226 
607-91 214 619-91 226 
607-92 214 619-92 226 
607-93 214 619-93 226 
607-94 215 619-94 226 
607-95 215 619-95 227 
607-96 216 619-96 227 
607-97 217 619-97 227 
607-98 217 619-98 227 
607-99 217 619-99 227 
608- 1 217 619- 1 227 
608- 2 217 620- 2 329 
608- 3 217 620- 3 329 
608- 4 217 620- 4 327 
608- 5 218 620- 5 331 
609- 6 218 621- 6 331 
609- 7 219 621- 7 330 
610- 8 219 621- 8 228 
610- 9 219 621- 9 228 
610-10 219 621-10 228 
610-11 219 621-11 228 
610-12 219 621-12 233 
610-13 219 621-13 234 
610-14 232 622-14 234 
610-15 232 622-15 Ex. & 
611-16 232 Admrs. 
611-17 232 622-16 235 
611-18 232 622-17 235 
611-19 220 622-18 235 
611-20 220 622-19 236 
611-21 220 622-20 236 
611-22 220 623-21 56 
611-23 220 623-22 329,332 
611-24 220 326 
611-25 220 623-23 326 
611-26 220° 623-24 237 
611-27 220 623-25 237 
612-28 Estop. 623-26 237 
612-29 pel. 623-27 36 
612-30 ie 623-28 237 
612-31 3 623-29 237 
612-32 a 623-30 237 
612-33 — 624-31 238 
613-34 221 624-32 238 
613-35 221 624-33 Part- 
613-36 59 nership 
613-37 42 624-34 * 
613-38 59 624-35 Corp. 
613-39 222 624-36 is 
613-40 222 624-37 ig 
613-41 222 624-38 239 
613-42 222 624-39 239 
613-43 222 625-40 240 
6138-44 222 625-41 240 
614-45 222 625-42 240 
614-46 222 625-43 240 
614-47 222 25-44 240 
614-48 222 625-45 240 
614-49 222 625-46 240 
614-50 223 2547 240 
614-51 223 626-48 240 
615-52 229 626-49 240 
615-53 229 626-50 240 
615-54 229 626-51 240 
615-55 229 626-52 240 
615-56 229 626-53 240 
615-57 229 626-54 241 
615-58 229 626-55 241 
616-59 229 626-56 242 
616-60 229 627-57 245 
616-61 229 627-58 246 
616-62 =. 230 627-59 244 
616-63 230 627-60 244 
616-64 230 627-61 258 
616-65 231 627-62 258 
617-66 231 627-63 258 
617-67 231 627-64 258 
617-68 231 628-65 245 
617-69 231 628-66 245 
617-70 231 |, 628-67 249 
618-71 231 628-68 249 
618-72 231 628-69 249 
618-73 231 628-70 247 
618-74 231 628-71 248 
618-75 231 629-72 Bound- 
618-76 231 aries 148 
618-77 231 = 149 
618-78 231 629-73 Public 
618-79 231 Lands 
618-80 231 629-74 243 
618-81 224 629-75 Bound- 
618-82 224 aries 83 
618-83 224 629-76 * ‘83 


13 Cye 18 C.J. 
Page Note Sec. 
629-77 Bound- 
aries 61 


629-78 
629-79 
630-80 
630-81 
630-82 


13 Cye 18 C.J. 


Page Note Sec, 
642-76 277 
642-77 277 
642-78 277 
642-79 277 
642-80 278 
643-81 278 
643-82 278 
643-83 278 
643-84 278 
643-1 278 
644-86 278 
644-87 278 
644-88 278 
644-89 278 
644-90 280 
644-91 280 
644-92 279 
645-93 279 
645-94 281,370 
645-95 367 
645-96 =. 281 
645-97 281 
645-98 281 
645-99 281 
645-1 281 
645- 2 Trusts 
645-4 282 
645-5 282 
646-6 283 
646-7 283 
646- 8-283 
646- 9 Estates 
646-10 =. 283 
646-11 283 
646-12. 283 
646-13 309 
647-14 Desc. & 

Distr. 23 
647-15 “23,78 
647-16 =. 285 
647-17 285 
647-18 285 
647-19 286 
647-20. 286 
647-21 286 
648-22 287 
648-23 287 
649-24 =. 287 
649-25 287 
649-26 287 
649-27. 287 
649-28 287 
649-29 287 
649-30 288 
649-31 290 
649-32 291 
650-33 =. 291 
650-34 292 
650-35 293 
650-36 = 293 
650-37 =. 294 
650-38 285 
650-39 204 
65140 = 294 
65141 294 
65142 =. 295 
651-43 Logs & 

Logging 
651-44 |“ 
651-45 “i 
651-46 296 
65247 =. 297 
65248 297 
652-49. 297 
2-50 322 
652-51 Release 
652-52 298 
652-53 —- 298 
653-54 = - 298 
653-55 =—- 298 
653-56 299 
654-57 299 
654-58 300 
654-59 301 
655-60 302 
655-61 3303 
655-62 303 
656-63 304 
656-64 305 
656-65 306 
656-66 306 
656-67 = 306 
656-68 306 
656-69 307 
657-70 307 
657-71 308 
657-72 308 
657-73 308 
657-74 308 


ee 
13 Cye 18 C.J. 


Page Note Sec. 
657-75 308 
657-76 309 
658-77 309 
658-78 309 
658-79 310 
658-80 310 
658-82 311 
659-83 311 
659-84 311 
659-85 312 
660-86 312 
660-87 312 
660-88 312 
660-89 313 
661-90 313 
661-91 313 
661-92 314 
661-93 314 
661-94 3l4 
661-95 314 
661-96 314 
661-97 3l4 
662-98 314 
662-99 3l4 
662- 1 315 
662- 2 315 
662- 3 315 
662- 4 316 
662-5 316 
662— 7 278,317 
662-8 317 
662- 9 317 
662-10 317 
663-11 317 
663-12 317 
663-13 317 
663-14 318 
663-15 318 
663-16 318 
663-17 319 
663-18 320 
663-19 320 
664-20 321 
664-21 322 
664-22 323 
664-23 324 
664-24 324 
664-25 324 
664-26 324 
665-27 324 
665-28 325 
665-29 325 
665-30 . 326 
665-31 326 
665-32 326 
666-33 326 
666-35 328 
666-37 329 
666-38 331 
666-39 332 
667-40 332 
667441 332 
667-42 332 
667443 335 
667-4 333 
668-45 333 
668-46 333 
66847 333 
668-48 334 
66849 334 
669-50 335 
669-51 335 
669-52 335 
669-53 335 
669-54 335 
669-55 336 
669-56 337 
669-57 337 
670-58 337 
670-59 337 
670-60 337 
670-61 337 
670-62 337 
670-63 337 
670-64 337 
670-65 338 
671-66 338 
671-67 338 
671-68 338 
671-69 338 
672-70 =. 339 
672-71 339 
673-72 339 
674-73 339 
674-74 339 
674-75 339 
674-76 = 340 
674-77 340 
675-78 340 


xXvl 
—_—_~_ 
13 Cye 18 C.J. 
Page Note Sec. 
675-79 340 
675-80 341 
675-81 342 
675-82 343 
' 675-83 344 
675-84 344 
675-85 344 
675-86 344 
675-87 344 
675-88 344 
675-89 344 
675-90 344 
675-91 344 
675-92 345 
676-93 345 
676-94 345 
676-95 344 
676-96 346 
676-97 346 
676-98 219 
676-99 347 
676-1 348 
676-2 348 
676-3 348 
676- 4 349 
676- 5 349 
677-6 350 
677-7 350 
677-8 350 
677-9 350 
677-10 350 
678-11 350 
678-12 350 
678-13 350 
678-14 350 
678-15 350 
678-16 350 
678-17 350 
678-18 350 
678-19 351 
678-20 351 
678-21 352 
678-22 352 
678-23 353 
679-24 353 
679-25 354 
679-26 354 
679-27 355 
679-28 355 
679-29 356 
679-30 356 
680-31 356 
680-32 357 
680-33 357 
680-34 358 
680-35 358 
680-36 359 
680-37 359 
680-38 359 
681-39 359 
681-40 360 
681-41 360 
681-42 338 
681-43 361 
681-44 362 
681-45 363 
681-46 363 
681-47 363 
681-48 276 
681-49 364 
682-50 364 
682-51 365 
682-52 365 
682-53 = 365 
682-54 365 
682-55 365 
682-56 365 
682-57 365 
682-58 365 
682-59 366 
682-60 366 
682-61 366 
682-62 366 
682-63 366 
682-64 366 
682-65 366 
683-66 366 
683-67 366 
683-68 366 
683-69 366 
683-70 366 
795- 1 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


_—_——— SS 
13 Cye 18 C.J. 
Page Note Sec. 
683-71 366 
683-72 366 
683-73 367 
683-74 367 
683-75 367 
683-76 367 
683-77 367 
683-78 367 
683-79 367 
683-80 367 
684-81 367 
684-82 367 
684-83 367 
684-84 367 
684-85 368 
684-86 371 
684-87 371 
685-88 371 
685-89 371 
685-90 371 
685-91 371 
685-92 372 
685-93 372 
685-94 373 
685-95 373 
685-96 373 
685-97 373 
685-98 373 
685-99 373 
685-1 373 
686-2 373 
686- 3-373 
686-4 373 
686-5 373 
686- 6 373 
686- 7 374 
686- 8 = 375 
686-9 376 
686-10 376 
686-11 376 
686-12 376 
686-13 376 
686-14 377 
687-15 378 
687-16 378 
687-17 378 
687-18 378 
687-19 378 
687-20 379 
687-21 380 
687-22 380 
687-23 380 
688-24 380 
688-25 373 
688-26 373 
688-27 380 
688-28 380 
688-29 380 
688-30 380 
688-31 380 
688-32 380 
688-33 380 
688-34 380 
688-35 383 
688-36 368,390 
689-37 382 
689-38 369 
689-39 381 
689-40 381,370 
689-41 381 
689-42 ~° 370 
689-43 370 
690-44 370 
690-45 370 
690-46 370 
690-47 3368 
691-48 383 
691-49 370 
691-50 370 
691-51 374 
691-52 374 
692-53 374 
692-54 374 
692-55 = 374 
692-56 374 
692-57 = 374 
692-58 384 
693-59 384 
693-61 384 
693-62 384 
693-63 384 
4 

795- 6 7 
796- 7 15 
796- 8 15 
797- 9 Ware- 
housemen 


13 Cye 18 C.J. 


Page Note Sec. 
693-64 384 
693-65 384 
693-66 384 
693-67 384 
693-68 384 
693-69 384 
693-70 384 
693-71 384 
693-72 384 
693-73 384 
693-74 384 
693-75 384 
693-76 384 
694-77 385 
694-78 385 
694-79 385 
694-80 385 
694-81 385 
694-82 385 
694-83 885 
694-84 385 
694-85 385 
694-86 385 
694-87 386 
694-88 386 
694-89 386 
694-90 386 
694-91 386 
694-92 386 
695-93 386 
695-94 387 
695-95 387 
695-96 387 
695-97 388 
695-98 388 
695-99 388 
695- 1 388 
695- 2 388 
695- 3 389 
696- 4 389 
696- 5 382 
696- 6 390 
696- 7 391 
696- 8 392 
696- 9 393 
696-10 393 
696-11 410 
696-12 393 
697-13 393 
697-14 394 
697-15 394 
697-16 395 
697-17 396 
697-18 397 
698-19 398 
698-20 398 
698-21 399 
698-22 400 
698-23 400 
698-24 400 
698-25 400 
698-26 400 
698-27 400 
698-28 400 
698-29 400 
698-30 400 
698-31 400 
698-32 400 
699-33 400 
699-34 401 
699-35 402 
699-36 403 
699-37 404 
699-38 405 
699-39 Landl. 

&T. 8 
699-40 406 
699-41 406 
700-42 406 
700-43 407 
700-44 407 
700-45 407 
700-46 407 
700-47 408 
700-48 409 
701-49 410 
701-50 410 
701-51 411 
701-52 412 
701-53 413 
701-54 414 
797-10 Banks 

& B. 303, 304 
797-11 2 
Banks 

& B. 306 


DEEDS—Continued 


13 Cye 18 C.J. | 13 Cye 18 C.J. 
Page NoteSec. | Page NoteSec. 
701-55 414 711-46 442 
701-56 415 711-47 442 
701-57 416 712-48 442 
702-58 417 712-49 442 
702-59 417 712-50, 442 
702-60 417 712-51 Adv. 
702-61 417. Poss. 261 
702-62 418 712-52 443 
702-63 419 712-53 443 
702-64 419 712-54 435 
703-65 419 712-55 444 
703-66 419 712-56 444 
703-67 389 713-57 445 
703-68 389 713-58 445 
703-69 420 713-59 446 
703-70 420 713-60 446 
704-71 420 713-61 446 
704-72 420 713-62 446 
704-73 420 713-63 446 
704-74 420 713-64 446 
704-75 420 713-65 446 
704-76 421 713-66 447 
704-77 421 714-67 448 
704-78 422 714-68 371 
704-79 400 714-69 449 
705-80 423 714-70 449 
705-81 424 714-71 459 
705-82 425 714-72 450 
705-83 425 714-73 450 
705-84 425 715-74 448 
705-85 425 715-75 450 
705-86 425 715-76 450 
706-87 425 715-77 450 
706-88 425 715-78 460 
706-89 426 715-79 459 
706-90 426 715-80 462 
706-91 426 716-81 459 
706-92 427 716-82 459 
706-93 427 716-83 460 
706-94 427 716-84 451 
706-95 428 716-85 454 
707-96 428 716-86 454 
707-97 428 716-87 451 
707-98 429 717-88 451 
707-99 393 717-89 451 
707- 1 430 717-90 451 
707- 2 430 717-91 467 
707- 3 430 717-92 452 
707- 4 430 718-93 457 
707- 5 430 718-94 459 
707- 6 430 718-95 460 
707- 7 432 718-96 437 
708- 8 432 718-97 460,458 
708- 9 433 718-98 459 
708-10 433 718-99 459 
708-11 434 718— 1 460,459 
708-12 434 718- 2 460,464 
708-13 434 718- 3 460 
708-14 434 718- 4 460 
708-15 434 719- 5 463 
708-16 434 719- 6 463 
708-17 434 719- 7 463 
708-18 435 719- 8 465 
709-19 435 719- 9 465 
709-20 436 720-10 469 
709-21 436 720-11 469 
709-22 436 720-12 469 
709-23 436 720-13 468 
709-24 436 720-14 470 
709-25 436 720-15 470 
709-26 436 720-16 470 
709-27 436 720-17 470 
709-28 436 720-18 470 
709-29 436 720-19 470 
709-30 436 721-20 470 
709-31 436 721-21 470 
709-32 436 721-22 470 
709-33 437 721-23 470 
709-34 Rail- 721-24 470 
Toads 721-25 470 
709-35 438 721-26 470 
710-36 438 721-27 471 
710-37 438 721-28 471 
710-38 439 721-29 471 
710-39 439 721-30 471 
710-40 439 721-31 471 
710-41 439 721-32 471 
710-42 439 721-33 471 
710-43 439 721-34 471 
711-44 440 721-35 471 
711-45 441 721-36 472 
DEPOSITARIES 
797-12 2 798-15 1,9 
Banks 798-16 9 
& B. 305 798-17 4,3 
797-13 2 798-18 9, 2 
797-14 4 798-19 ll 


13 Cye 18 C.J. 


Page Note Sec. 
722-37 472 
722-38 472 
722-39 472 
722-40 472 
722-41 473 
722-42 473 
722-43 474 
722-44 475 
722-45 476 
722-46 476 
723-47 9476 
723-48 476 
723-49 476 
723-50 476 
723-51 477 
724-52 477 
724-53 477 
724-54 477 
724-55 478 
724-56 478 
724-57 = 478 
724-58 478 
724-59 478 
724-60 479 
724-61 480 
724-62 480 
724-63 480 
724-64 480 
724-65 481 
724-66 481 
724-67 481 
725-68 481 
725-69 481 
725-70 481 
725-71 481 
725-72 p.409 

nil 

725-73 482 
725-74 482 
725-75 483 
725-76 = 492 
726-77 501 
726-78 483 
726-79 Ady. 
Poss. 651 
726-80 519 
726-81 483 
726-82 483 
726-83 483 
726-84 483 
726-85 483 
727-86 483 
727-87 483 
727-88 484 
727-89 485 
727-90 485 
727-91 485 
727-92 486 
728-93 487 
728-94 487 
728-95 488 
728-96 489 
728-97 489 
728-98 489 
728-99 489 
728- 1 489 
728-2 489 
728-3 489 
728-4 489 
728-5 489 
729-6 489 
729-7 489 
729-8 489 
729-9 490 
729-10 490 
729-11 490 
729-12 490 
729-13 © 491 
729-14 491 
730-15 491 
730-16 491 
730-17 492 
730-18 493 
730-19 492 
730-20 492 
730-21 492 
730-22 492 
730-23 492 
730-24 492 
730-25 492 
730-26 492 
798-20 20 
798-21 7, 15,2 
798-22 vi 
798-23 6,2 
799-24 2,6 


13 Cye 18 C.J. 


Page Note Sec. 
731-27 9492 
731-28 492 
731-29 = 498 
731-30 493 
732-31 493° 
732-32 494 
732-33 494 
732-34 494 
733-35 494 
733-36 494 
733-37 495 
733-38 496 
734-39 496 
73440 497 
735-41 497 
735-42 497 
735-43 497 
735-44 498 
735-45 498 
735-46 498 
735-47 498 
735-48 499 
736-49 499 
736-50 499 
736-51 499 
736-52 500 
736-53 500 
736-54 47,554 
737-55 502 
737-56 501 
737-57 = 5501 
737-58 501 
737-59 501 
737-60 501 
737-61 501 
738-62 515 
738-63 515 
738-64 515 
738-65 516 
738-66 516 
738-67 516 
738-68 516 
738-69 517 
738-70 517 
738-71 517 
738-72 517 
739-73 517 

i Sag 517 
39-75 518 
739-76 518 
739-77 519 
739-78 519 
739-79 519 
739-80 519 
739-81 519 
739-82 519 
739-83 520 
739-84 521 
739-85 521 
740-86 521 
740-87 522,242 
740-88 522 
740-89 522 
740-90 523 
740-91 523 
740-92 523 
740-93 5523, 
740-94 492 
740-95 = Ac- 
knowledgm.200 
740-96 524,541 
741-97 524 
741-98 5i4 
741-99 = Bud 
741-1 525 
741-2 526 
741-3 526 
741-4 519 
741-5 526 
741-6 527 
741-7 527 
742-8 528 
742-9 528 
742-10 529 
742-11 529 
742-12 529 
742-13 = 529 
742-14 529 
742-15 529 
742-16 529 
742-17 = 580 
799-25 17 
799-26 17 
799-27 17 
799-29 11 
799-30 ll 


—S eee 
13 Cye 18 C.J. 
Page Note Sec. 
743-18 530 
743-19 531 
743-20 582 
743-21 532 
743-22 532 
743-23 © 532 
743-24 532 
743-26 536,220 
743-27 534 
744-28 534 
744-29 535 
745-30 536 
745-31 536 
745-32 536 
745-33 536 
745-34 537 
745-35 537 
745-36 537 
745-37 537 
745-38 538 
746-39 538 
746-40 539 
746-41 540 
746-42 541 
747-43 541 
747-44 541 
747-45 B41 
747-46 ©9542 
747-47 = 42. 
747-48 = 542 
747-49 123 
747-50 123 
TA7-51 123 
747-52 123 
747-53 543 
748-54 544 
748-55 545 
748-56 546 
749-57 546 
749-58 546 
749-59 546 
49-60 493 
750-61 548,493 
‘50-62 548 
750-63 548 
750-64 539 
700-65 = 125 
750-66 125 
750-67 = 125 
750-68 125 
750-69 125 
750-70 125 
750-71 = 125 
750-72 = 125 
750-73 = 125 
750-74 548 
750-75 548 
750-76 89-548 
750-77 548 
751-78 548 
751-79 548 
751-80 549 
751-81 549 
751-82 549 
751-83 222 
751-84 549 
751-85 550,555 
752-86 47 
Can. 
of Instr. 35 


752-87 501,181 
C 


‘an. 

of Instr. 37 
753-88  5ol 
703-89 131 
703-90 134,501 
703-91 134,135 
703-92 131,134 
703-93 132 


753-94 132 
753-95 551 
753-96 551 
753-97 163,552 
754-98 553 
754-99 554 
755-1 554 
755-2 556 
755-3 557 
756-4 557 
756-5 557 
756-6 558 
799-31 ll 
799-32 9 
799-33 10 
799-34 10,31 

33 


—_—_—_ 
13 Cyc 18 C.J. 
Page Note Sec. 
Bailments 79 
799-35 
799-36 8 
800-37 8 
800-38 25 
Bailments 172 
800-39 
800-40 25 
800-41 25 
800-42 25 
800-43 14 
800-44 12,13 
800-45 12 
801-46 12 
801-48 12 
801-49 12 
8 ll 
802-51 Gy 
802-52 12 
802-53 12 
802-54 12 
802-55 13 
802-56 13 
802-57 12 
803-58 13 
803-59 13 
803-60 12 
832- 1 1 
833- 2 3 
833- 3 2 
834- 4 5 
834- 5 3 
834- 6 2 
835- 7 2 
835- 8 4 
835- 9 4 
835-10 28 
835-11 6 
835-12 6 
835-13 6 
835-14 8 
835-15 tf 
836-16 8 
837-17 8 
837-18 8 
837-19 9 
837-20 9 
838-21 11 
838-22 il 
838-23 12 
838-24 12 
839-25 12 
839-26 12 
839-27 12 
840-28 8,10 
39, 56 
840-29 14 
841-30 15 
841-31 15 
841-32 16 
842-33 17 
842-34 18 
843-35 19 
843-36 19 
843-37 19 
843-38 20 
843-39 20 
843-40 20 
843-41 20 
843-42 20 
843-43 20 
843-44 20 
843-45 15,20 
843-46 20 
844-47 21 
844-48 22 
845-49 22 
845-50 23 
845-51 23 
846-52 23 
846-53 23 
846-54 23 
846-55 23 
846-56 24 
846-57 24 
847-58 25 
847-59 25 
848-60 33 
848-61 34 
848-62 26 
849-63 26 
849-64 26 
849-65 26 
849-66 26 
849-67 26 


13 Cyc 18 C.J. 


Page Note Sec. 
803-61 13 
803-63 14 

Bailments 44 
803-64 4 
803-65 14 
803-66 14 
804-67 14 
804-68 14 
804-69 15 
804-70 16 
804-71 16 
804-72 32 
804-73 17 
805-74 17 
805-75 18 
805-76 18 
805-77 18 
805-78 15 
805-79 20 
805-81 21 
805-82 21 
805-83 21 
806-84 22 
806-85 8 
806-86 15 
806-87 8 
806-88 17 
849-69 183 
850-70 27 
850-71 27 
850-72 28 
850-73 628 
851-74 28 
851-75 28 
851-76 28 
851-77 28 
851-78 29 
851-79 30 
852-80 31 
852-81 31 
852-82 31 
853-83 31 
853-84 31 
853-85 31 
853-86 32 
853-87 32 
853-88 32 
853-89 36 
853-90 3 
853-91 37,38 
854-92 3 
854-93 37 
854-94 37 
854-95 39 
855-96 39 
855-97 40 
855-98 41 
855-99 42 
855- 1 43 
855- 2 44 
855- 3 45 
855- 4 45 
856- 5 46 
856- 6 47 
856- 7 48 
856- 8 49 
856- 9 50 
856-10 51 
856-11 52 
857-12 52 
857-13 52 
857-14 53, 48 
857-15 53 
857-16 54 
857-17 55 
857-18 55 
857-19 55 
858-20 56 
858-21 56 
858-22 58 
858-23 58 
858-24 58 
858-25 58 
858-26 58 
858-27 58 
858-28 59 
858-29 59 
858-30 59 
859-31 59 
859-32 59 
859-33 59 
859-34 59 
859-35 
859-36 60 
859-37 61 
859-38 62 


13 Cyc 18 C.J. 


Page Note Sec. 
806-89 26 
806-90 26 
806-91 29 
806-92 29 
807-93 29 
807-94 29 
807-95 29 
807-96 Lim. of 

Act. 
807-97 29 
807-98 29 
807-99 29 
807-1 29 
807- 2 27 
807- 3 27 
807- 4 27 
808- 5 34 
808- 6 34 
808- 7 Hus- 
band & W. 
808- 8 35 
808- 9 33° 
808-10 35 
808-11 35 
808-12 35 
808-13 35 
808-14 30 
859-39 61 
859-40 62 
859-41 62 
860-42 63 
860-43 63 
860-44 64 
860-45 65 
861-46 65 
861-47 66 
861-48 66 
862-49 67,8 
39 
862-50 39 
862-51 67 
862-52 68 
863-53 68 
863-54 68 
863-55 68 
864-56 69 
864-57 69 
865-58 70 
865-59 71 
865-60 72 
866-61 72 
866-62 72 
866-63 72 
866-64 72 
866-65 73 
866-66 73 
866-67 74 
866-68 74 
867-69 74 
867-70 74 
867-71 75 
867-72 76 
867-73 76 
867-74 77 
867-75 77 
868-76 78 
868-77 78 
868-78 78 
868-79 79 
868-80 80 
868-81 80 
868-82 80 
868-83 80 
869-84 80 
869-85 80 
869-86 81 
869-87 82 
869-88 83 
869-89 83 
869-90 
870-91 86 
870-92 87 
870-93 87 
871-94 88 
871-95 88 
871-96 
871-97 89 
872-98 89 
873-99 90 
873- 2 91 
873- 3 92 
873- 4 92 
874-5 92 
874- 6 143 
874-7 92 
874- 8 93 


DEPOSITARIES—Continued 


13 Cyc 18 C.J. | 13 Cye 18 C.J. 
Page Note Sec. | Page Note Sec. 
808-15 Lim. of 810-41 36 
Act. 810-42 36 
808-16 “ 810-43 36 
808-17 “ 810-44 36 
808-18  “ 810-45 36 
808-19 “ 811-46 36 
808-20 “ 811-47 36 
809-21 32 811-48 36 
809-22 32 811-49 36, 37 
809-23 32 811-50 3 
809-24 31 811-51 38 
809-25 31 811-52 38 
809-26 32 811-53 39 
809-27 31 811-54 23 
Bailments 40 812-55 9 
10-28 32 812-56 23 
810-29 32 812-57 24 
810-30 41 812-58 24 
810-31 41 812-59 24 
810-32 41 812-60 24 
810-33 41 812-61 24 
F 810-35 41 812-62 24 
810-36 19 812-63 24 
810-37 19 812-64 p 579 
810-38 19 n8 
810-39 19 812-65 42 
810-40 19 
DEPOSITIONS 
874- 9 93 886-79 120 
874-10 93 886-80 121 
874-11 93, 94 886-81 121 
874-12 886-82 121 
874-13 94 886-83 121 
874-14 94 886-84 122 
875-15 95 886-85 122 
875-16 96 887-86 123 
875-17 96 887-87 123 
875-18 100 887-88 124 
875-19 96 887-89 124 
875-20 96 887-90 125 
875-21 96 887-91 125 
875-22 96 887-92 126 
875-23 97 887-93 126 
876-24 97 888-94 126 
877-25 98 888-95 127 
877-26 98 888-96 128 
877-27 98 888-97 128 
877-28 99 888-98 128 
878-29 101 888-99 128,246 
878-30 102 88-1 129 
878-31 102 888- 2 129 
878-32 104 888-3 130 
879-33 104 889-4 131 
879-34 107 889-5 = 131 
879-35 107 889- 6 = 131 
880-36 107 889-7 132 
880-37 108 889- 8 132 
880-38 108 889-9 133 
880-39 109, 7 890-10 =: 133 
880-40 109 890-11 133 
880-41 109 890-12 133 
880-42 109 890-13 135 
881-43 109 891-14 136 
881-44 110 891-15 136 
881-45 = 111 892-16 136 
881-46 111 892-17 137 
881-47 111 892-18 . 137 
881-48 lll 892-19 137 
882-49 112 893-20 187 
882-50 112 893-21 138 
882-51: 112 893-22 138 
882-53 116 893-23 138 
882-54 - 113 893-24 138 
883-55 113 893-25 138 
883-56 113 894-26 138 
883-57 114 894-27 139 
883-58 114 894-28 140 
883-59 = 115 894-29 140 
883-60 115 895-30 140 
884-61 116 895-31 140 
884-62 116 895-32 140 
884-63 117 895-33 140 
884-64 117 896-34 =: 141 
884-65 117 896-35 =: 141 
884-66 117 896-36 141 
884-67 117 896-37. 141 
884-68 118 896-38 143 
884-69 118 897-39 143 
885-70 = 118 897-40 143 
885-71 118 897-41 =: 143 
885-72 118 898-42 144 
885-73 118 898-43 144 
885-74 119 898-44 144 
885-75 119 898-45 144 
885-76 119 899-46 145 
885-77 120 899-47 146 
885-78 120 899-48 146 


13 Cye 18 C.J. 


| Page Note Sec. 
812-66 43 
813-67 43 
813-68 43 
813-69 44 
813-70 49,45 
814-71 50 
814-72 47 
814-73 54 
814-74 54 
814-75 55 
814-76 55 
814-77 55 
814-78 55 
814-79 55 
815-80 57 
815-81 57,62 
815-82 56 
815-83 56 
815-84 58 
815-85 58 
815-87 60 
816-88 63 
816-89 61 
816-90 61 
816-91 62 
816-92 60 
899-49 147 
900-50 »=—«147 
901-51 147 
901-52 148 
901-53 148 
901-54 =-:147 
901-56 148 
901-57 =: 148 
901-58 148 
901-59 148 
901-60 ci 
901-61 149 
901-62 149, et 
902-63 150 
902-64 150 
902-65 150 
902-66 150 
902-67 151 
$02-68 151 
903-69 152 
903-70 =: 153 
903-71 153 
903-72 154 
903-73 =: 154 
903-74» 154 
904-75 =: 154 
904-76 =: 154 
904-77 155 
904-78 156 
904-79 =: 156 
904-80 156 
904-81 156 
904-82 157 
904-83 157 
904-84 157 
904-85 157 
904-86 158 
904-87 158 
904-88 158 
905-89 158 
905-90 159 
905-91 159 
905-92 159 
905-93 160 
906-94 160 
906-95 160 
906-96 161 
906-97 161 
906-98 162 
907-99 162 
907-1 = 162 
907-2 163 
907-3 =: 164 
908-4 164 
908-5 164 
909-6 165 
909-7 166 
909-8 166 
909- 9 166 
909-10 166 
909-11 167 
910-12 167 
910-13 168 
911-14 169 
911-15 169 
911-16 169 
911-17 170 
911-18 170 
911-19 170 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


13 Cye 18 C.J. 


Page Note Sec. 
816-93 63 
816-94 63 
816-95 65 
816-96 66 
816-97 68 
816-98 68 
817-99 68 
817- 1 68 
817- 2 67 
817- 3 67 
817-4 69 
817- 5 69 
817- 6 70 
817-7 69 
817- 8 71 
818- 9 70 
818-10 73 
818-11 73 
818-12 73 
818-13 72 
818-14 72 
818-15 72 
819-16 72 
819-17 Banks 

& B. 543 
819-20 43 
911-20 171 
911-21 172 
911-22 173 
911-23 174 
912-24 175 
912-25 176 
912-26 177 
912-27 178 
912-28 178 
912-29 = 178 
912-30 178 
913-31 178 
913-32 179 
913-33 179 
913-34 180 
913-35 180 
913-36 180 
913-37 181 
913-38 181 
913-39 =: 181 
913-40 181 
913-41 182 
914-42 182 
914-43 183 
914-44 =: 183 
914-45 184 
914-46 =: 184 
914-47 184 
915-48 261 
915-49 261 
915-50 185 
915-51 185 
915-52 186 
915-53 = 186 
916-54 187 
916-55 188 
916-56 188 
916-57 =: 188 
916-58 188 
917-59 =: 189 
917-60 189 
917-61 189 
917-62 190 
917-63 190 
917-64 190 
917-65 191 
917-66 192 
918-67 193 
918-68 193 
918-69 193 
918-70 193 
918-71 =: 193 
918-72 193 
918-73 193 
918-74 =: 193 
918-75 193 
918-76 194 
918-77 194 
919-78 194 
919-79 195,197 
919-80 195 
920-81 195 
920-82 196 
920-83 196 
920-84 196 
920-85 196 
920-86 196 
920-87 196 
920-88 197 


Xvii 


o—o_oOCO. 
13 Cyc 18 C.J. 


Page NotelSec. 
819-21 77 
819-22 77 
819-23 77 
819-24 77 
819-25 80 
819-26 85 
819-27 85 
820-28 85 

= 177 
820-29 85 
820-30 87 
820-31 87 
820-32 87 
820-33 87 
820-34 78 
820-36 Dep. in 

Court 39 
820-37 39 
820-38 “ 39 
820-39 82 
820-40 82 
820-41 82 
820-42 82 
820-43 82 
820-44 76 
820-45 76 
921-89 197 
921-90 197 
921-91 198 
921-92 198 
921-93 198 
921-94 198 
921-95 199 
922-96 199 
922-97 199 
922-98 199 
922-99 199 
922-1 199 
922— 2 200 
923-3 200 
923-4 200 
923-5 201 
923-6 201 
923-7 201 
923- 8 201 
923-10 201 
923-11 201 
923-12 202 
923-13 202 
924-14 203 
924-15 203 
924-16 203 
924-17 203 
924-18 203 
924-19 203 
924-20 203 
924-21 203 
924-22 203 
924-23 203 
924-24 203 
924-25 204 
925-26 204 
925-27 203 
925-28 205 
925-29 205 
925-30 206 
925-31 206 
925-32 206 
925-33 207 
925-34 207 
926-35 208 
926-36 208 
926-37 208 
926-38 209,369 
927-39 209 
927-40 209 
928-41 209 
928-42 . 210 
928-43 210 
928-44 210 
928-45 210 
928-46 211 
928-47 = 211 
928-48 221 
928-49 = 211 
929-50 212 
929-51 212 
929-52 212 
929-54 9-213 
929-55 213 
929-56 207,213 
214 
929-57 221,214 
929-58 214 
929-59 


214 


xviii 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


13 Cye 18 C.J. | 13 Cye 18 C.J. 


Page No . | Page Note Sec. 
930-60 215 941-45 243 
930-61 216 941-46 243 
930-62 216 941-47 243 
930-63 217 941-48 244 
930-64 218 941-49 244 
930-65 218 941-50 245 
930-66 219 942-51 245 
931-67 219 942-52 245 
931-68 220 942-53 246 
931-69 220 942-54 246 
931-70 220 942-55 246 
931-71 942-56 246 
931-72 221,367 942-57 246 
932-73 1 942-58 247 
932-74 221 943-59 247 
932-75 221 943-61 248 
932-76 221 943-62 248 
932-77 222 943-63 248 
932-78 222 943-64 248 
932-79 222 943-65 249 
932-80 222 943-66 249 
933-81 223 943-67 249 
933-82 223 943-68 249 
933-83 224 944-69 249 
933-84 224 944-70 249 
933-85 225 944-71 250 
933-86 225 044-72 251 
933-87 225 945-73 252 
934-88 207 945-74 252 
934-89 207 945-75 252 
934-90 207 945-76 252 
934-91 207 945-77 252 
934-92 207 945-78 269 
934-93 207 945-79 252 
934-94 207 945-80 253 
934-95 207 945-81 253 
935-96 389 945-82 253 
935-97 226 945-83 253 
935-98 226 945-84 253 
935-99 227 945-85 254 
935-1 227 946-86 255 
935- 2 227 946-87 255 
935- 3 227 946-88 255 
935- 4 223 946-89 255 
935- 5 228 946-90 255 
935- 6 228 946-91 255 
936- 7 229 946-92 256 
936- 8 230 946-93 256 | 
936- 9 230 947-94 254 
936-10 230 947-95 254 
937-11 230 947-96 256 
937-12 231 948-97 256 
937-13 232 948-98 258 
937-14 233 948-99 259 
937-15 234 948- 1 259 
937-16 234 948- 2 259 
937-17 235 948- 3 260 
937-18 235 948-4 260 
937-19 235 949- 5 261 
937-20 235 949- 6 261 
937-21 235 949- 7 261 
938-23 236 949- 8 261 
938-24 236 949- 9 261,282 
938-25 236 949-10 262 
938-26 236 949-11 262 
939-27 236 949-12 262 
939-28 237 950-13 262 
939-29 237 950-14 263 
939-30 238 950-15 263 
939-31 239 950-16 263 
939-32 239 950-17 264 
939-33 239 950-18 264 
940-34 9239 950-19 264 
940-35 240 950-20 264 
940-36 240 950-21 264 
940-37 240 950-22 264 
940-38 240 951-23 265 
940-39 240 951-24 265 - 
940-40 241 951-25 266 
940-41 241 951-26 266 
940-42 241 951-27 266 
940-43 242 951-28 267 
940-44 242 951-29 267 
1031- 1 2 1033- 9 11 
1031- 2 2 1033-10 ll 
1031- 3 Admi- 1033-11 il 

ralty 231 1033-12 12 
1031- 43, 4, 41 1034-13 5 
1032- 5 4 1034-@ 5 
1032- 6 5 1034-15 5,7 
1032- 7 4 1034-16 10 
1032- 8 5 1034-17 16 


13 Cye 18 C.J. 
Page Note Sec. 
951- 267 
951-31 267 
952-32 268 
952-33 269 
952-34 269 
952-35 269 
952-36 269 
953-37 269 
953-38 270 
953-39 270 
953-40 271 
953-41 271 
954-42 271 
954-43 272 
95444 273 
954-45 273 
954-46 273 
955-47 273 
955-48 273 
955-49 273 
955-50 273 
955-51 273 
955-52 273 
955-53 274 
955-54 274 
955-55 275 
956-56 276 
956-57 277 
956-58 277 
956-59 278 
956-60 279 
957-61 279 
957-62 279 
957-63 279 
957-64 280 
957-65 280 
957-66 280 
957-67 280 
957-68 280 
957-69 280 
957-70 280 
957-71 279 
957-73 281 
957-74 281 
957-75 281 
957-76 281 
958-77 282 
958-78 283 
959-79 284 
959-80 284 
959-81 284 
959-82 285 
959-83 285 
959-84 236 
960-85 287 
960-86 287 
960-87 287 
960-88 287 
960-89 287 
960-90 288 
960-91 289 
960-92 289 
960-93 290 
961-94 290 
961-95 291 
961-96 291 
961-97 291 
961-98 292 
961-99 292 
962-1 292 
962- 2 292 
962- 3 293 
962- 4 294 
962- 5 294 
962- 6 295 
962- 7 296 
963- 8 297 
963- 9 297 
963-10 297 
963-11 297 
963-12 298 
963-14 298 
963-15 300 
1034-18 14 
1034-19 14 
1035-20 15 
1035-21 17 
1035-22 19 
1035-23 21 
1035-24 23 
1035-26 25 
1035-27 27 


enn nsession 


7 


DEPOSITIONS— Continued 
13 Cye 18 C.J. 13 Cye 18 C.J. | 13 Cye 18 C.J. 
Page NoteSec. PageNoteSec. Page Note Sec. 
963-16 300 972-99 323 982-82 343 
964-17 300 972-1 3233 982-33 343 
964-18 300 972-2 323 982-84 343 
964-19 300 972-3 323 982-85 343 
96420 300 972-4 324 Q82-86 344 
964-21 300 972-5 324 982-87 344 
964-22 301] -972-6 324 982-88 345 
965-23 301 973-7 324 933-89 225 
965-24 301 973-8 324 983-90 346 
965-25 301 973-9 321 98-91 9-345 
965-26 301 973-10 324 983-92 346 
965-27 302 973-11 324 983-93 346 
965-28 300 973-12 324 984-04 345 
966-29 300 973-13 324 984-95 346 
966-30 304 973-14 325 984-96 346 
966-31 304 97315 325 985-97 346,342 
966-32 304 973-16 325 985-98 347 
966-33 304 973-17 325 985-99 347 
966-34 304 97318 381 985-1 347 
966-35 304 973-19 381 985-2 347 
966-3 305 974-20 381 985-3 348 
967-3; 306 974-21 381 985-4 348 
967-3 307 974-22 398 986-5 348 
967-39 308 974-23 328 986-6 349 
967-40 309 974-24 328 986-7 350 
967-41 310 | 97425 331] 987-8 350 
967-42 310 | 974-26 9-331 987-9 350 
967-43 311 975-27 329 | 987-10 350 
968-44 3:12 975-28 329) 987-11 351 
968-45 312 | 975-29 330 988-12 351 
968-46 313 975-30 330 988-13 352 
- 96847 313 975-31 330 988-14 353 
96848 313 975-32 331 989-15 354 
968-49 313 975-33 331 989-16 354 
968-50 313 975-34 331 989-17 355 
968-51 314 975-35 331 989-18 355 
968-52 314 975-36 332 990-19 356 
969-53 314 975-37 333 990-20 356 | 
969-54 315 976-38 334 990-21 357 
969-55 316 976-39 334 990-22 357 
969-56 316 976-40 334 990-23 357 
969-57 317 976-41 334 990-24 357 
969-58 317 976-42 334 991-25 357 
969-59 317 976-43 334 991-26 357 | 
969-60 318 976-44 334 991-27 357 
969-61 318 976-45 334 991-28 357 
969-62 318 976-46 334 991-29 357 
969-63 318 976-47 334 991-30 351 
969-64 318 97648 334 991-31 357 
969-65 318 976-49 334 991-32 358 
970-66 319 977-50 334 991-33 358 
970-67 319 977-51 334 992-34 358 
970-68 319 977-52 335 992-35 359 
970-69 320 977-53 335 992-36 359 
970-70 320 977-54 336 992-37. 359 
970-71 320 977-55 337 992-38 359 
970-72 320 977-56 335 993-39 359 
970-73 320. 977-57 336, 993-40 359 
970-74 320 977-58 336 993-41 360 
970-75 320 978-59 338 993-42 360 
970-76 320 978-60 338 993-43 360 
970-77 320 978-61 338 993-44 360 
970-78 320 978-62 Equity 993-45 360 
970-79 320 338 993-46 360 
971-80 320 978-64 338,334 993-47 360 
971-81 320 335 993-48 361 
971-82 320 978-65 339 Witnesses 
971-83 320 978-66 340 993-49 361 
971-84 316 979-67 340 Witnesses 
971-85 321 979-68 340 994-50 * 
971-86 321 979-69 341 g9451 * 
971-87 321 979-70 © 341 gos-52 * 
971-88 321 979-71 341 994-53 362 
> 971-89 321 979-73 342 994-54 363 
971-90 321 980-74 342 994-55 363 
971-91 321 980-75 342 994-56 363 
971-92 321 980-76 342 995-57 363 
971-93 321 980-77 342 995-58 363 
971-94 322 981-78 342 995-59 363 
971-95 322 981-79 342 995-60 363 
972-96 323 981-80 343 995-61 363 
972-97 323 981-81 343 995-62 364 
972-98 323 
DEPOSITS IN COURT 
1036-28 20 1037-37 35 1038-47 p. 774 
1036-29 31 1037-38 50, 51 n. 33 
1036-30 31 1037-39 51 103848 39 
1036-31 31 1037-41 32 103849 39 
1036-32 31 1037-42 «32 1038-50 39 
1036-33 34 1037-43 32 1038-51 39 
1036-34 58 103844 33 1038-52 50 
1036-35 35 | «103845 89-33 1038-53-39 
1036-36 = 41 103846 =. 33 


13 Cye 18 C.J. 
Page Note See. 
996-63 363 
996-64 363 
996-65 365 
997-66 365 
997-67 365 
997-68 365 
997-69 366 
987-70 366 
998-71 366 
998-72 366 
998-73 366 
998-74 368 
998-75 368 
999-76 368 
999-77 369 
999-78 369 
999-79 370 
goo-s0 370 
999-81 370 
1000-82 370 
1000-83 370 | 
1000-84 371 / 
1000-85 371 
1000-86 371 
1001-87 372 
1001-88 372 
1001-89 372 
1001-90 372 
1001-91 373 
1002-92 373 | 
1002-93 375 
1002-94 375 
1002-95 375 
1003-96 = 3375 
1003-97 376 
1008-98 = 376 
1008-99 376 
1003-1 377 
1003- 2 377 
1004- 3 378 
104-4 378 
1004-5 378 
1005- 6 378 
1005-7 378 
1005-8 378 
1006- 9 378 
1006-10 378 
) 1006-11 378 
1006-12 378 
1006-13 378 
1006-14 «9-378 
1007-15 378 
1007-16 379 
1007-17 379 
1007-18 379 
1007-19 379 
1007-20 378 
1008-21 378 | 
1008-22 378 
1008-23 380 
1008-24 385,209 
224,221 
1008-26 385 | 
1008-27 335 
1008-28 385 
1008-29 342 
1008-30 208,342 
1009-31 381 
1009-32 381 
1009-33 3381 
1009-34 381 
1009-35 381 
1010-36 381 
1010-37 381 
1010-38 381 
1010-39 381 
1010-40 382 
1011-41 382 
1011-42 382 
1011-43 382 
1011-44 382 
1011-45 382 
1038-54 4 
1089-55 44 
1089-56 49 
1039-57 47 
1089-58 47 
1039-59 47 
1039-60 52 
1040-61 52 


AJ 


aS eee 
13 Cye 18 C.J. 
Page Note See. 
1011-46 382 
101247 383 
1012-48 381 
10129 3381 
1013-50 331,381 
1013-51 381,344 
1013-52 142 
1013-53 142 
1013-3 142,207 
1014-55 147 
1014-56 = 381 
1014-57 35 
1014-58 35 
1014-59 208 
1014-60 «=: 208 
1014-61-88 
1015-42 2088 
101+ 208 
1015-44 —s«- 208 
1016-45 208 
1016-46 «= 381 
1016-47 = 381 
1016468 381 
1017-469 331 
1017-70 =. 278 
1017-71 249 
1017-72. 381 
1017-73 207,142 
1018-74 86-207 
1018-75 (207 
1018-76 209 
1018-77 =. 209 
1019-78 208,387 
1019-79 225.236 
237 
1019-80 208,239 
1020-81 208 
1020-82 208 
1020-33 = 208 
1020-84 381 
1020-85 330 
1020-86 380 
1021-87 386 
1021-88 386 
1021-89 336 
1021-90 =. 386 
1021-91 386 
1022-92 387 
1023-93 387 
1023-94 9-387 
1023-95 384 
1023-96 384,387 
1024-98 388 
1024-99 388 
1024-1 388 
1025-2 389 
1023- 3 113 
1025- 4 35 
1023-5 142 
126-6 208 
1026- 7 207,381 
194, 200 
1026-8 301 
126-9 381 
1027-10 148 
1027-11 148 
1027-12 148 
1028-13 148 
1028-14 148 
1028-15 Costs 
1028-16 * 304 
: = 308 
1029-17 * 304 
1029-18 33 
1029-19 38 
309 
1029-20 * 304 
314 
1029-21“ 317 
1040-62 52, 43 
1040-63 53 
1040-64 a4 
1040-65 55 
1040-66 56 
1040-67 57 
1040-68 61 
1041-69 60 
a 


—e—oOoOoOo_oOoOoOo 
14 Cyc 18 C.J. 
Page Note Sec. 


14-7. 1 
16— 2111132 


16- 4 ‘on- 
victs 5 
nib 
) 
16-95 “2° 5 
~ leg 
coe 8 
17- 8 3 
17-9 5,4 
17-10 Bas- 
tards 26 
Adoption of 
Childr. 128 
‘Meme yf 
17-12 Bas- 
tards 40 
17-13 
17-14 15 
17-15 15 
17-16 15 
18-17 15 
18-18 15 
18-19 15 
18-20 15 
18-21 15 
18-22 Em. D 
18-23 15 
18-24 15 
18-25 15 
18-26 15 
18-27 15 
18-28 15 
18-29 15 
18-30 15 
18-31 15 
18-32 2,126 
18-33 Peat 
19-34 “ 6 
19-35 “ 13 
19-36 127 
19-37 Death 
24 
19-38 65 
19-39 83, 93 
Curtesy 48 
19-40 65 
19-41 Wills 
19-42 2 
19-43 220 
20-44 2 
20-45 2 
20-46 Death 
32 
20-47 6 
20-48 
21-50 ll 
21-51 7 
21-52 
21-53 Wills 
21-54 8 
22-55 8 
22-56 8 
22-57 8 
22-58 8 
22-59 8 
22-60 4 
22-61 Ex. & 
Adm 
22-62 8 
23-63 Domi- 
cile 
23-64 “ 
23-65 ¢ 
23-66 “ 
23-67  “ 
23-68  “ 
23-69 * 
23-70 5 
23-71 5 
23-72 5,28 
24-73 3, 28 
24-74 5 
24-75 5 
24-76 5,31 
25-78 Stat- 
utes 
25-79 4 
25 
25-81 25 
25-82 Const. 
L. 507 
25-83 12 
26-84 Trusts 
26-85 15 
26-86 15 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


14 Cye 18 C.J. 


Page Note Sec. 
26-88 13 
27-89 14 
27-90 14 
27-91 18 
27-92 12 
27-93 132 
27-94 132 
27-95 20 
28-96 5 
28-97 19 
28-98 15 
28-99 19 
28- 1 19 
28- 2 19 
28- 4 16 
28- 5 16 
29- 7 17 
29- 8 20 
29- 9 20 
29-10 28 
29-11 16, 26 

52, 59 
30-12 16 
30-13 16 
30-14 16 
31-15 17 
31-16 52 
31-17 22 
31-18 20 
31-19 20 
32-20 21 
32-21 21 
32-22 21 
32-23 20 
33-24 18 
33-25 24 
33-26 24, 18 
33-27 24 
33-28 24 
33-29 23 
34-30 23 
34-31 78 
34-32 25 
34-33 78 
34-36 17 
34-43 28 
35-44 28 
35-45 28 
35-46 28 
35-47 29 
35-48 29 
35-49 32 
35-50 32 
35-51 32 
35-52 32 
35-53 32 
35-54 32 
36-55 32 
36-56 32 
36-57 32 
36-58 51 
36-59 61, 63 
36-61 27 
36-62 27 
36-63 5, 27 
36-64 31 
37-65 31 
37-66 31 
37-67 58 
37-68 33 
37-69 33 
37-70 33 
37-71 33 
37-72 33 
37-73 33 
37-74 33 
37-75 33 
37-76 33 
37-77 33 
37-78 Wills 
38-79 34 
38-80 Wills 
38-81 ¥ 
38-82 a 
38-83 - 
38-84 35 
38-85 35 
38-86 35 
38-87 35 
38-88 Wills 
38-89 36 
38-90 36 
38-91 36 
39-92 38 
39-93 38 
39-94 38 
39-95 37 
40-96 37 
40-97 37 


DESCENT AND DISTRIBUTION 


14 Cye 18 C.J. | 14 Cye 18 C.J. 
PageNote Sec. | Page Note Sec. 
40-98 ot 52- 2 61 
40-99 30, 39 52-3 32 
40- 1 Death §2-.4 62 
6 52- 7 61 
40- 2 127 52- 8 61 
40- 4 79 52-9 52 
40- 5 84 52-10 52 
41- 6 40 §2-11 52 
41-7 41 52-12 52 
41- 8 41 52-13 61 
41-9 41 52-14 61 
41-10 41 52-15 44 
41-11 41 52-16 60 
41-12 41 53-17 60 
42-13 42 53-18 62 
42-14 42 53-19 63 
42-15 42 53-20 60 
43-16 42 53-21 60 
43-17 42 53-22 30 
43-18 43 53-23 30 
43-19 43 54-24 30 
43-20 44 54-25 30 
43-21 44% ~ 54-26 65 
43-22 45, 48 54-27. Wills 
43-23 45 54-29 2 
43-24 45 54-30 65 
43-25 45 54-31 67 
44-26 45 54-32 67 
44-27 46, 42 54-33 65 
44-28 46 55-34 Wills 
44-29 22 55-35 66 
44-30 52 55-36 Wills 
44-31 47 55-37 Ls 
44-32 47 55-38 £ 
44-33 47 55-39 = 
44-34 45 55-40 67 
44-35 48 56-41 67 
45-36 49 56-42 68 
45-37 49 56-43 68 
45-38 51 56-44 67 
45-39 51 56-45 68 
45-40 51 56-46 68 
46-41 51 57-47 68 
46-42 51 57-48 70 
46-43 51 57-49 69 
46-45 52 57-50 69 
47-46 52 57-51 69 
47-47 52 57-52 69 
47-49 32 57-53 69 
47-50 51 57-54 69 
47-51 52 57-55 69 
47-52 53 57-56 69 
47-53 54 58-57 70 
48-54 55 58-58 70 
48-55 55 58-59 73 
48-56 55 58-60 73 
48-57 45 59-61 67,69 
48-58 55 59-62 70 
48-59 56 59-63 73 
48-60 56 59-64 72 
48-61 57 59-65 72 
48-62 41 60-66 72 
48-63 41 60-67 71 
49-64 58 60-68 71 
49-65 59 60-69 71 
49-66 58 60-70 70 
49-67 58 60-71 74 
49-68 58 60-72 74 
49-69 58 60-73 74 
49-70 17 60-74 74 
49-71 59 60-75 74 
49-72 59 60-76 74 
49-73 59 60-77 74 
50-74 21 60-78 74 
50-75 62 60-79 75 
50-76 52 60-80 75 
50-77 62 61-81 75 
50-78 52 61-82 75 
50-79 62 61-83 75 
50-80 62 61-84 75 
50-81 . 17 61-85 75 
50-82 62 61-86 75 
50-83 62 61-87 Wills 
50-84 62 61-88 76 
50-85 64 61-89 76 
50-86 41 61-90 Wills 
50-87 62 61-91 - 
51-88 62 61-92 77 
51-89 62 61-93 Slaves 
51-90 64 61-94 3 
51-91 . 63 62-95 77, 101 
51-92 64 62-96 77 
51-93 63 62-97 77 
51-94 63 62-98 79 
51-95 63 62-99 84 
51-96 63 62-1 79,84 
51-97 63 63- 4 9 
51-99 61 63- 5 82,92 
51-1 61 63- 7 


14 Cye 18 O.5. 


Page Note Sec. 
63- 7 Dower 
63- 8 79 
64- 9 79 
64-10 79 
65-11 79 
65-12 79 
65-13 79 
66-14 79 
66-15 Ex. & 

Adm. 
66-16 80 
66-17 80 
66-18 80 
66-19 80 
66-20 80 
66-21 241 
67-22 81 
67-23 81 
67-24 82 
67-25 83 
67-26 82 
67-27 82 
67-28 82 
67-29 82 
67-30 81 
67-31 96 
07-32 96 
68-33 96 
68-34 96 
68-35 114 
68-36 114 
68-37 114 
68-38 83 
68-39 83 
69-40 83 
69-41 83 
69-42 83 
69-43 84 
69-44 84 
69-45 84 
70-46 84 
70-47 Cur- 

tesy 8 
70-48 84 
70-49 84 
71-50 84 
71-51 84 
71-52 84 
71-53 84 
71-54 84 
71-55 86 
71-56 86 
71-57 89 
71-58 88 
71-59 88 
72-60 88 
72-61 92 
72-62 92 
72-63 92 
72-64 92 
72-65 91 
73-66 92, 84 
73-67 97 
73-68 97 
73-69 97 
73-70 93 
74-71 93 
74-72 93 
74-73 93 
74-74 93 
74-75 93 
74-76 93 
74-77 115 
74-78 115 
74-79 78 
74-80 78 
75-81 94 
75-82 94 
75-83 94 
75-85 94 
78-86 94 
78-87 94 
78-88 94 
79-89 94 
79-90 95 
79-91 95 
79-92 95 
80-93 95 
80-94 95 
80-95 95 
81-96 95 
81-97 95 
81-98 5 
81-99 98 
81-1 98 
81- 2 98 
81-3 98 
82-4 98 
82- 5 98 


14 Cye 18 C.J. 


Page Note Sec. 
82- 6 96 
82-7 98 
82- 8 98 
82- 9 99 
82-10 99 
82-11 98 
82-12 98 
82-13 99 
82-14 99 
83-15 98 
83-16 98 
83-17 98 
83-18 98 
83-19 98 
83-20 98 
83-21 102 
83-22 102 
83-23 102 
83-24 102 
83-25 102 
83-26 102 
83-27 Home- 

stead 
83-28 100 
84-29 100 
84-30 100 
84-31 100 
84-32 100 
84-33 100 
85-34 103 
85-35 104, 80 
85-36 = 104 
85-37 104 
86-38 104 
86-39 104 
86-40 104 
86-41 104 
86-42 105 
86-43 106, 107 
86-44 = 105 
86-45 105 
86-46 = 105 
86-47 105 
86-48 106 
86-49 105 
86-50 106 
86-51 106 
87-52 = 106 
87-53 104 
87-54 107 
87-55 107 
87-56 108 
87-57 = 107 
87-58 107 
87-59 109 
87-60 107 
87-61 Home- 
stead 
87-62 “ 
87-63 § 
87-64 “3 
88-65 “ 
88-66 
88-67 * 
88-68 “ 
88-69 “ 
88-70 107 
88-71 107 
88-72 107 
88-73 104 
88-74 107 
88-75 107 
88-76 107 
88-77 107 
89-78 107 
89-79 107 
89-80 108 
89-81 108 
89-82 108 
89-83 108 
89-84 108 
89-85 109 
89-86 109 
89-87 109 
89-88 109 
89-89 109 
89-90 109 
89-91 109 
90-92 At- 
tachm.373 
90-93 Spec. 
Perf. 
90-94 108, 80 
90-95 110 
90-96 110 
90-97 110 
90-98 110 
90-99 110 
90- 1 99 


oo Sees 
14 Cye 18 C.J. 


Page Note Sec. 
90- 2 111 
90- 3 As- 

signm. 25 
90- 4116,117 
118 
91- 5 113 
91- 6 113 
91-7 116 
91- 8 112 
92- 9 112 
92-10 113 
92-11 117 
92-12 117 
92-13 117 
92-14 118 
93-15 118 
93-16 119 
93-17 120 
93-18 276 
93-19 276 
93-20 277 
94-21 277,179 
94-22 118 
94-23 117 
94-25. = Ab- 
sentees 17 
26) A EOT1T 
95-27 “ 17 
95-28 * 18 
95-29 * 18 
95-30 121 
96-31 121 
96-32 121 
97-33 121 
97-34 122 
97-35 122 
97-36 122 
97-37 124 
98-38 126 
98-39 126 
98-40 126 
98-41 126 
99-42 126 
99-43 127 
99-44 128 
100-45 128 
100-46 128 
100-47 128 
100-48 129 
101-49 130 
101-50 121 
101-51 130 
101-52 130 
101-53 130 
102-54 132 
102-55 133 
104-56 133 
104-57 271 
104-58 133 
104-59 133 
104-60 134 
105-61 135 
105-62 133 
105-63 133 
105-64 159 
105-65 133 
105-66 180,139 
105-67 133 
a 68 133, ns 
105-69 136 
105-70 136 
107-71 136 
107-72 136 
107-73 136 
107-74 136 
107-75 136 
107-76 136,271 
107-77 159 
108-78 159 
108-79 159 
109-80 136 
109-81 182 
9-82 136 


10! 

109-83 182,159 
137 

109-84 180 

Covenants = 

109-85 136 

110-86 


110-87 
110-88 


110-89“ 
110-90 “ 
110-91 
111-92 
111-93 Ex. & 


XIX 
—SS ae 
14 Cyc 18 C.J. 
Page Note Sec. 
111-94 Ex & 
Adm. 
112-95 * 
112-96 139 
112-97 139 
112-98 139 
112-99 140 
112-1 Ex.& 
Adm 
113- 2 s 
113- 3 140 
113- 4 133,139 
113- 5 141 
114-6 Ex. & 
Adm. 
114-7 * 
114- 8 141 
114-9 141 
114-10 180 
114-11 141 
114-12 145 
114-13 145 
114-14 145 
114-15 145 
114-16 142 
115-17 142 
115-18 180 
115-19 180 
115-20 180 
115-21 180 
115-22 143 
115-23 180 
115-24 Ex.& 
Adm 
115-25 
115-26 * 
115-27 141 
~ 116-28 Ex. & 
Adm. 
116-29 180 
116-30 141 
116-31 180 
116-32 180 
116-33 180 
116-34 156 
116-35 156 
116-36 144 
116-37 146 
116-38 144 
116-39 156 
116-40 156 
117-41 156 
117-42 180 
117-43 156 
117-44 162 
117-45 Ex. & 
Adm. 
117-46 156 
117-47 156 
117-48 Parti- 
tion 
117-49 «156 
117-50 156 
117-51 156 
117-52 156 
118-53 156 
118-54 156 
118-55 156 
118-56 156 
118-57 156 
118-58 156 
118-59 156 
118-60 156 
118-61 156 
118-62 156 
118-63 156 
119-64 156 
119-65 156 
119-66 156 
119-67 156 
119-69 156 
119~70 289 
119-71 156 
119-72 156 
119-73 156 
120-74 = 156 
120-75 156 
120-76 156 
120-77 Ex. & 
Adm. 
120-78 156 
120-79: 156 
120-80 156 
120-81 156 
120-82 156 
12 156 
120-84 156 
120-85 156 
120-86 =: 156 


xx 
oO 
14 Cye 18 C.J. 
Page Note Sec. 
120-87 156 
121-88 156 
121-89 156 
121-90 156 
121-91 148 
121-92 148 
121-93 148 
121-94 148 
122-95 176 
122-96 148 
122-97 148 
122-98 149 
122-99 149 
122-1 148 
122- 2 155 
122- 3 155 
122- 4 150 
122- 5 151 
122- 6 151 
122- 7 152 
122- 8 149 
122- 9 153 
122-10 153 
123-11 153 
123-12 154 
123-13 154 
123-14 155 
123-15 155 
123-16 = 155 
123-17 155 
123-18 155 
123-19 155 
123-20 155 
123-21 155 
123-23 Husb. 
&W. 
123-24 179 
123-25 168 
124-26 Dower 
124-27 156 
124-28 Parti- 
tion 
124-30 156 
124-31 Dower 
124-32 156 
124-33 Dower 
124-34 Trusts 
124-35 82, 83 
124-36 146 
125-38'Abatem. 
& R. 393 
125-39 114 
125-40 114 
125-42 Ex. & 
Adm. 
125-43 156 
125-44 Parti- 
tion 
125-45 = 156 
125-46 Estates 
125-47 Dower 
125-48 =“ 
125-49 Ex. & 
Adm. 
126-50 Husb. 
&W. 
126-51 156 
126-52 Dower 
126-53 Parti- 
tion 
126-55 _ 106 
126-56 Parti- 
tion 
126-57“ 
126-58 12,18 
136 
126-59 156 
126-61 156 
126-62 Ex. & 
Adm. 
126-63 156 
127-64 ap 
127-65 


127-66 170, i 
127-67 175 

127-69 Estates 
127-70 cy 


en. 
127-71 Ten. in 
C. 


127-72 174 
127-73 174 
127-74 174 
127-75 174 
127-76 174 
127-77 174 
127-78 =—:174 
128-79 174 
128-80 174 
128-81 174 


Cc YC-CORP US JURIS PARALLEL REFERENCE TABLE 


DESCENT AND DISTRIBUTION—Continued 


Vv > 

14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. 
Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
128-82 Parti- 146-80 182 159-81 166 172-77 261 
tion 146-81 182 159-82 167 172-78 262 

qB-83) 4 146-82 182 159-83 167 172-79. 258 
128-94 « 146-83 182 159-84 167 173-80 261 
128-85 9« 147-84 182 160-85 168 173-81 261 
196-86 * 147-85 182 160-86 168 173-82 262 
128-87 « 147-86 182 160-87 168 173-84 233 
128-88 * 147-87 182 160-88 169 173-85 234 
129-39“ 147-88 183 160-89 95 173-86 235 
129-90 « 147-89 183 160-90 Dower 174-87 236 
129-91 « 147-90 183 160-91 Ex. & 174-88 240 
129-92 « 147-91 183 Adm. 174-89 240 
129-93 148-92 183 160-92 164 175-90 239 
129-94 « 148-93 183 160-93 Dower 175-91 239 
129-95 148-94 183,113 160-94 Courts 175-92 239 
129-96 « 148-95 33, 34 428 175-93 202 
129-97 « 148-96 116 160-95 162 175-94 239 
129-98 « 148-97 185 160-96 162 176-95 238 
130-99 « 148-98 185 160-97 165 176-96 238 
130-1 « 148-99 185 160-98 165 176-97 241 
130-2 « 148-1 185 160-99 166 176-98 241 
130-3 « 148-2 185 161-1 Ex.& 177-99 244 
130-4 « 148-3 185 Adm. 177-1 246 
130-5 « 149-4 184 161-2 168 178-2 246 
130-6 157 149-5 184 161-3 168 178-3 246 
131-7 158: 149-6 184 161- 4 168 178-4 248 
132-8 158 149-7 184 161- 5 Ex. & 178-5 _ 248 
132-9 158 149-8 184 Adm. 179- 6 Parti- 
132-10 158 149-9 184 161- 6 271,278 tion 
132-11 158 150-10 162 289, 308 179-7 245 
132-12 159 150-11 184 161- 7 292 179- 8 245 
132-13 159 150-12 184 161- 8 290,315 179-9 251 
132-14 137 150-13 184 Vendor & P. 179-10 250 
132-15 159 150-14 184 161-9 308 179-11 250 
132-16 159 150-16 186 161-10 308 180-12 250 
132-17 159 150-17 186 161-11 198 180-13 249 
133-18 170 151-18 187 161-12 195 180-14 249 
134-19 Husb. 151-19 187 161-13 310 180-15 247 
&W. 151-20 187 161-14 197 180-16 244 

134-21 170 151-21. 187 161-15 196 180-17 244 
134-22 170 151-22 187 162-16 198 181-18 244 
134-23 170 151-23 187 162-17 198 181-19 241 
134-24 170 151-24 187 162-18 198 181-22 253 
134-25 170 151-25 187 162-19 198 181-23 253 
135-26 289 151-26 187 162-20 198 181-24 Parti. 
135-27 171 152-27 188 162-21 319 tine 
135-28 171 152-28 188 162-22 199 ce 
135-29 171 152-29 188 162-23 320 181-25 255 
135-30 . 1711 152-30 189 162-24 200 181-26 255 
135-31 172 152-31 189 162-25 326 181-27 255 
135-32 173 152-32 189 162-26 201 181-28 255 
136-33 173 152-33 189 163-27 221 182-29 256 
136-34 173] 152-34Abatem 163-28 221 182-30 254 
136-35 173 & R. 445 163-29 221 182-31 254 
136-36 Ex. & «464 163-30 221 182-32 257 
Adm. 152-35 190 163-31 222 182-33 257 
136-37“ 153-36 190 164-32 261 182-34 257 
136-38 “ 153-37 190 164-33 222 182-36 252 
136-39“ 153-38 190 164-34 222 182-37 250 
136-40 “ 153-39 190 164-35 222 182-39 jeden. 
136-41 171 154-40 190 164-36 223 182-41 262 
136-42 171 154-41 190 164-37 223 183-42 264 
136-43 175 155-42 191 164-39 222 183-43 263 
138-44 Parti- 155-43 190 164-40 222 183-44 261 
tion 155-44 192 164-41 218 183-45 265 

138-45 ane 155-45 192 165-42 218 183-46 265 
138-46“ 155-46 192 165-43 225,218 183-47 265 
138-47 176 155-47 192 165-44 220 184-48 265 
138-48 176 155-48 192 165-45 205 184-50 266 
138-49 176 155-49 ‘167 165-46 207,208 184-51 _ 266 
138-50. 306 155-50 192,116 165-47 209 184-52 Parti- 
138-51 306 156-51 192 165-48 211 tion 
139-52 306 156-52 «192 165-49 212 184-54' 267 
139-53 271, a 156-53 192]. 165-50 212 184-55 270 
156-54 193 166-51 213 184-56 270 

139-54 WT 156-55 194 166-52 214 184-57 268 
139-55 =—-178 156-56 =—-:194 166-53 214 184-58 268 
139-56 178 156-57 194 166-54 214 184-59 271 
139-57 178 156-58 =: 194 167-55 258,259 185-60 271 
139-58 178 156-59 194 167-56 258 185-61 274,271 
139-59 178 157-60 194 168-57 258 185-62 274 
139-60 179 157-61 194 168-58 265 185-63 274 
139-61 181,180 157-62 194 168-59 262,260 185-64 Ex. & 
140-62 181,180 157-63 160 169-60 261 dm. 
140-63 179 157-64 160 169-61 258,226 186-65 278 
140-64 180 157-65 160 169-62 226 186-66 278 
142-65 180 157-66 160 169-63 258 186-67 278,305 
142-66 180 157-67 160 170-64 227,258 274 
143-67 180 157-68 160 261 186-69 274 
143-68 180 157-69 160 170-65 228 186-70 278 
143-69 180 157-70 160 170-66 229 186-71 278 
143-79 180 157-71 164 170-67 230 186-72 306 
143-71 180 158-72 162 171-68 221 186-73 328 
143-72 180 158-73 162 171-69 218,203 186-74 274 
143-73 181 158-74 163 171-70 261 187-75 332 
144-74 181 158-75 163 171-71 224,258 187-76 276 
144-75 181 158-76 165 171-72 258 187-77 276 
144-76 181 159-77 165 171-73 258 187-78 276 
144-77 182 159-78 166 171-74 258 187-79 276 
144-78 181 159-79 166 172-75 218 187-80 276 
145-79 182 159-80 166 172-76 —-218 187-81 277 


14 Cye 18 C.J. 


Page Note — 
187-82 
187-83 a 
188-84 277 
188-85 276 
188-86 275 
188-87 275 
188-88 275 
188-89 284 
188-90 284 
188-91 Abatem., 
& R. 343 
189-92 7,272 
189-93 272 
189-94 272 
189-95 272 
189-96 8 
189-97 272 
189-98 273 
189-99 273 
189- 1 273 
190- 2 273 
190- 3 273 
190- 4 273 
190-5 273 
190-6 273 
19-7 273 
190-8 273 
190-9 Ex. & 
dm. 
190-10 271,284 
190-12 271,302 
191-13 284 
191-14 308,309 
191-15 133,159 
191-16 159 
191-17 308 
191-18 308 
191-19 308 
191-20 308 
191-21 308 
191-22 Ex. & 
Adm. 
192-23 280 
192-24 281 
192-26 280 
192-27 280 
192-28 280 
192-30 282 
192-32 274 
192-33 oe 
192-34 314 
192-35 284,314 
193-36 290 
193-37 275 
193-38 308 
193-39 285 
193-40 285 
193-41 285 
193-42 274 
193-43 9-274 
194-44 274 
194-45 274 
194-46 278 
194-47 271 
19448 Wills 
194-49 284 
194-50 308 
194-51 309 
194-52 278 
195-53 278 
195-54 274 
195-55 Ex. & 
Adm. 
195-56 296 
195-57 278 
195-58 278 
196-59 278 
196-60 278 
197-61 278 
197-62 271 
197-63 278 
197-64 278 
197-65 278 
197-66 302 
197-67 304 
197-68 303 
197-69 304 
197-70 304 
197-71 153 
197-72 304 
197-73 285 
198-74 271 
198-75 286 
198-76 285 
198-77. 283 
198-78 283 
198-79 283 
198-80 283 
198-81 288 
199-82 289 


14 Cye 18 C.5 
Page Note Sec. 
199-83 289 
199-84 289 
199-85 289 
199-86 289 
199-87 289 
200-88 290 
200-89 274 
200-90 274 
200-91 297 
200-92 297 
200-93 297 
201-94 297 
201-95 297 
201-96 297 
201-97 298 
201-98 298 
201-99 298 
201-1 298 
202-2 298 
202-3 298 
202-4 298 
202-5 299 
202-6 288 
202-7 288 
202-8 290 
203-9 292 
203-10 293 
203-11 293 
203-12 293 
203-13 296 
203-14 296 
204-15 288,292 
204-16 305 
204-17 =. 305 
204-18 305 
204-19 305 
205-20 305 
205-21 305 
205-22 306 
205-23 306 
206-24 306 
206-25 306 
206-26 ©. 306 
206-27 306 
207-28 274 
207-29 = 
207-30 
207-31 333, 337 
208-32 308 
208-33 308 
208-34 Ex. & 
__ Adm. 
208-35 308 
208-36 308 
208-37 Wills 
208-38 309 
209-39 309 
209-40 309 
209-41 = 309 
209-42 308 
209-43 308,309 
209-44 308,309 
209-45 308,309 
210-46 308 
210-47 308,311 
10-48 308 
210-49 310 
210-50 310 
211-51 310 
211-52 296 
211-53 308 
211-54 308 
211-55 329 
211-56 308 
211-57 308 
212-58 308 
212-59 308 
212-60 311 
212-61 311 
212-62 311 
213-63 311 
213-64 307 
213-65 311 
213-66 311 
213-67 312 
213-68 Equity 
213-69 312 
213-70 312 
213-71 312 
213-72 312 
214-73 312 
214-74 312 
214-75 310 
214-76 Ex. & 
A 
214-77. * 
214-78 — 
214-79 Lim. 
of Act. 
214-80 310 


—ooooOOOOoOOw 
14 Cye 18 C.J. 
Page Note Sec. 
4-81 310 
ri 310 
214-83 310 
215-84 Lim. 
of Act. 
215-85 310 
215-86 130 
215-87 310 
215-88 310 
215-89 313 
215-90 313 
215-91 313 
215-92 313 
215-93 314 
215-94 314 
216-95 314 
216-96 314 
216-97 314 
216-98 314 
216-99 314 
216-1 . 315 
216- 2 315 
217- 3315,318 
217- 4 31 7 
217- 5 316 
217- 6 314 
217-7 314 
217- 8 319 
217- 9 319 
217-10 319 
217-11 319 
217-12 319 
218-13 319 
218-14 319 
218-15 319 
218-16 319 
218-17 319 
218-18 319 
218-19 320 
218-20 320 
te 320 
320 
319.93 320,322 
219-24 320 
219-25 318 
219-26 321 
219-27 321 
219-28 322 
219-29 323 
219-30 323 
220-31 324 
220-32 274 
220-33 327 
220-34 327 
220-35 327 
220-36 327 
221-37 328 
221-38 328 
221-39 328 
221-40 305 
221-41 305 
221-42 321 
221-43 325 
221-44 325 
222-45 328 
222-46 328 
222-47 328 
222-48 328 
22249 328 
222-50 329 
222-51 329 
222-52 329 
223-53 332 
223-54 332 
223-55 332 
223-56 332 
223-57 Wills 
223-58 332, 
223-59 332 
224-60 332 
224-61 153 
224-62 153 
224-63 333 
224-64 333 
224-65 337 
224-66 337 
225-67 336 
225-68 336 
225-69 336 
225-70 337 
225-71 337 
225-72 337 
225-73 337 
225-74 337 
225-75 337 
226-76 338 
226-77 338 
226-78 338 
226-79 288 
226-80 = 338 
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DETECTIVES 
———— ——_—_—_—_—_C_ —e-/-—-—-—_~ > -—._—_——+~ 
14’Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. | 14 Cye 18 C.J. 
Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. Page Note Sec. | Page Note Sec. | Page Note Sec. Page Note Sec. 
234- 1 1 234- 3 1 234- 5 2 235- 7 2 235- 8 2 235- 9 3 235-10 5 235-11 5 
234-2 1 234- 4 2 235- 6 
DETINUE 
240-1 6 246-22 12 256-66 34 261-86 p. 1014 265- 8 39 270-27 53, 58 276-46 90 
240- 2 6 246-23 12 257-67 35 n. 79 265- 9 p. 1009 65 276-47 90 
241- 3 6 246-24 12 257-68 p. 1014 261-87 69 n. 83 270-28 55, 64 276-48 92 
241- 4 2 246-25 13 n. 79 261-88 69 265-10 45 270-29 53 27649 92 
241- 5 2 247-26 13 257-69 69. 70 262-89 69 266-11 46 270-30 53, 37 277-50 = 92 
241-6 2,21 247-27 13 257-70 71 262-90 69 267-12 50 270-31 57 277-51 94 
242- 7 7 247-28 13 258-71 4 262-91 71 267-13 52 270-32 53 277-52 93 
243- 8 7 247-29 13 ona 7D 35 262-93 267-14 47 271-33 59 277-53 96 
243- 9 7 247-30 14 Sco ys 262-94 103 268-15 48 271-34 59 278-54 97 
243-10 8 247-31 14 9-7: 25 262-95 103 268-16 49 271-3541 278-55 «97 
243-11 8 247-32 14 259-74 25 263-96 103 268-17 50 Abatem. 278-56 
244-12 8 248-33 31 259-75 25 263-97 102 268-18 51 & R. 349 279-57 p. 1026 
244-13 10 248-34 36 259-76 25 263-98 101 268-19  Ac- 271-36 43 n. 69 
245-14 10 248-35 17 259-77 25 264-99 42 tions 207 271-37 43 279-58 107 
245-15 8, 18 248-36 18 260-78 25 264- 1 42 272-38 83 279-59 «113 
245-16 17 248-37 36 260-79 26 264- 2 42 268-20 54 272-39 83 109 
246-17 12 248-38 36 260-80 26 264- 3 40 269-21 63 272-40 75 280-61 111 
246-18 1 249-39 15 260-81 26 265- 4 42 269-22 63 27241 76 280-62 127 
246-19Chattel 249-40 15 261-82 27 265- 5 p. 1005 269-23 53 272-42 76 280-63 «115 
Mortg. 301 249-41 261-83 27 n. 25 269-24 53, 67 273-43 17 281-64 121 
246-20 “ 301 250-42 p.1014 261-84 27 265- 6 38 270-25 53, 26 274-44 78 282-65 127 
246-21 12 n. 79 261-85 28 265- 7 39 270-26 53 274-45 84, 85 
DISCOVERY 
305-1 3 312-70 16 31940 33 327-10 41 336-78 42 343-47 58 351-16 75 87 
306-2 3,1 312-71 16 319-41 34 327-11 41 337-79 43 344-48 58 351-17 75 356-85 87 
306- 3 3 312-72 16 319-42 34 327-12 41 337-80 43 344-49 58 351-18 76 356-86 88 
306- 4 3 312-73 16 319-43 34 328-13 41 337-81 43 59 351-19 76 356-87 88 
306- 5 3 312-74 16 319-44 34 328-14 41 337-82 43 344-51 59 351-20 76 356-88 89 
306- 6 4 312-75 17 31945 34 328-15 41 337-83 43 344-52 59 352-21 76 356-89 89 
306-7 3,1 312-76 18 319-46 34 328-16 41 337-84 43 344-53 59 352-22 76 356-90 90 
306- 8 5 313-77 18 319-47 34 328-17 41 337-85 43 344-54 59 352-23 76 357-91 90 
306- 9 5 313-78 18 319-48 34 328-18 41 337-86 43 55 59 352-24 76 357-92 90 
306-10  Wit- 313-79 19 319-49 35 328-19 41 337-87 43 345-56 59 352-25 77 357-93 90 
nesses 313-80 19 320-50 35 329-20 41 337-88 43 345-57 59 352-26 7 357-94 90 
306-11 5 313-81 19 320-51 35 329-21 41 337-89 44 345-58 5 352-27 7 357-95 90 
306-12 5 313-82 19 320-52 35 329-22 41 337-90 44 345-59 59 352-28 77 357-96 92 
306-13 5 313-83 19 320-53 35 329-23 41 338-91 44 345-60 60 352-29 77 357-97 91 
306-14 5 313-84 20 320-54 38 329-24 41 338-92 44 345-61 61 352-30 77 357-98 91 
307-15 5 314-85 20 320-55 35 330-25 41 338-93 44 345-62 61 352-31 77 357-99 91 
307-16 5 314-86 20 320-56 35 330-26 41 338-94 45 345-63 62 352-32 78 357-1 91 
307-18 4 314-87 20 320-57 35 330-27 41 338-95 46 5 63 352-33 78 357- 2 91 
307-19 5 314-88 21 320-58 35 330-28 41 338-96 46 345-65 63 352-34 78 357- 3 91 
307-20 5 314-89 21 320-59 35 330-29 41 338-97 46 345-66 63 53-35 49 357- 4 91 
307-21 16 314-40 21 320-60 35 331-30 41 338-98 46 346-67 63 353-36 79 357-5 91 
307-22 16 315-91 4 320-61 35 331-31 41 338-99 46 346-68 64 353-37 79 358- 6 91 
307-23 5 315-92 4 321-62 35 331-32 41 338-1 46 346-69 64 353-38 79 358- 7 91 
307-24 5 315-93 22 321-63 35 331-33 41 338- 2 46 346-70 64 353-39 80 358- 8 or 
307-25 4 315-94 22 321-64 35 331-34 41 338- 3 46 346-71 64 353-40 ~—«-80 358- 9 91 
307-26 4 315-95 23 321-65 39 331-35 41 338- 4 47 347-72 64 35341 81 358-10 91 
307-27 4 315-96 25 321-66 35 331-36 41 339- 5 47 347-73 64 353-42 81 358-11 91 
307-28 5 316-97 25 321-67 35 331-37 41 339- 6 47 347-74 64 353-43 81 358-12 91 
7-29 5 316-98 26 321-68 38 331-38 41 339- 7 48 347-75 él 353-44 81 358-13 91 
307-30 5 316-99 26 321-69 38 331-39 41 339- 8 49 347-76 65 353-45 81 358-14 92 
308-31 5 316-1 27 321-70 36 332-40 41 339- 9 49 347-77 65 35446 81 358-15 92 
308-32 4 316- 2 27 321-71 38 332-41 41 340-10 109 347-78 65 354-47 81 358-16 92 
308-33 6 316-3 27 321-72 36 33242 41 340-11 51 348-79 64 354-48 81 358-17 92 
308-34 31 316- 4 27 321-73 36 33243 41 340-12 51 348-80 66 35449 81 358-18 92 
308-35 6 316-5 28 322-74 36 332-44 41 340-13 51 348-81 66 354-50 81 358-19 93 
309-36 6 316- 6 28 322-75 36 332-45 41 340-14 51 348-82 66 354-51 81 358-20 93 
309-37 6 316- 7 29 322-76 36 333-46 41 340-15 51 348-83 66 354-52 81 358-21 93 
309-38 6 316- 8 29 322-77 36 333-47 41 340-16 52 66 354-53 81 358-22 93 
309-39 7 316- 9 29 322-78 37 333-48 41 340-17 52 348-85 67 354-54 82 358-23 oF 
309-40 7 316-10 29 322-79 39 333-49 41 341-18 52 349-86 67 354-55 82 358-24 94 
310-41 7 316-11 29 322-80 39 333-50 41 341-19 52 349-87 67 354-56 82 359-25 ot 
310-42 7 316-12 29 322-81 39 333-51 41 341-20 53 349-88 67 354-57 82 359-26 ot 
310-43 7 317-13 30 322-82 39 333-52 41 341-21 54 349-89 68 354-58 82 359-2794 
310-44 7 317-14 30 322-83 39 333-53 41 341-22 55 349-90 68 354-59 82 359-28 o4 
310-45 7 317-15 30 322-84 39 333-54 41 341-23 55 349-91 69 354-60 82 359-29 94 
310-47 8 317-16 30 322-85 39 333-55 41 341-24 55 349-92 70 354-61 83 359-30 ot 
310-48 9 317-17 30 322-86 39 333-56 41 341-25 55 349-93 70 354-62 84 359-31 ot 
310-49 9 317-18 30 323-87 39 333-57 41 341-26 55 349-94 70 354-63 84 359-32 ot 
310-50 9 317-19 30 323-88 39 333-58 41 341-27 56 350-95 70 355-64 84 359-33 o4 
310-51 9 317-20 30 39 333-59 41 342-28 350-96 70 355-65 84 359-34 94 
311-52 10 317-21 30 323-90 39 333-60 41 342-29 57 350-97 70 355-66 84 359-35 Ot 
311-53 10 317-22 30 323-91 40 334-61 41 342-30 57 350-98 71 355-67. «85 359-36 Ot 
311-54 10 317-23 30 323-92 40 334-62 41 342-31 57 350-99 71 355-68 85 359-37 94 
311-55 10 317-24 30 323-93 40 334-63 41 350- 1 71 355-69 85 359-38 94 
311-56 10 317-25 30 323-94 40 334-64 41 342-33 57 350- 2 71 355-70 85 359-39 94 
311-57 10 317-26 31 323-95 40 335-65 41 342-34 57 350- 3 72 355-71 85 36040 o4 
311-58 ll 317-27 31 323-97 41 335-66 41 342-35 57 350- 4 72 355-72 86 36041 o4 
311-59 il 318-28 31 325-98 41 335-67 41 342-36 57 350- 5 72 355-73 86 360-42 95 
311-60 12 318-29 31 325-99 41 335-68 41 342-37 57 350- 6 77 355-74 86 36043 95 
311-61 13 318-30 31 325- 1 41 41 342-38 57 350- 7 73 355-75 86 36044 = 95 
311-62 14 318-31 31 325- 2 41 336-70 41 343-39 57 351- 8 3 355-76 86 36045 96 
311-63 14 318-32 31 325- 3 41 336-71 41 34340 65 351+ 9 73,77 355-77 —-86 36046 = 96 
311-64 14 318-33 31 325- 4 41 336-72 41 343441 57 351-10 73 355-78 86 36047 «96 
311-65 Trusts 318-35 33 325-5 41 336-73 30 343-42 57 351-11 73 355-79 86 36048 96 
312-66 15 318-36 33 326- 6 41 336-74 41 343-43 57 351-12 74 355-80 86 36049 = «96 
312-67 15 318-37 33 326-7 41 336-75 42 343-44 58 351-13 74 355-81 86 360-50 96 
312-68 38 318-38 33 326- 8 41 336-76 42 343-45 58 351-14 74 356-82 87 360-51 96 
312-69 16 318-39 33 327- 9 41 336-77 42 343-46 58 351-15 75 356-83 87 361-52 96 
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Page Note Sec. 
361-53 96 
361-54 96 
361-55 96 
361-56 96 
361-57 96 
361-58 96 
361-59 96 
361-60 96 
361-61 96 
361-62 96 
361-63 97 
361-64 97 
362-65 97 
362-66 98 
362-67 98 
362-68 98 
362-69 98 
362-70 98 
363-71 98 
363-72 98 
363-73 98 
363-74 99 
363-75 99 
363-76 99 
363-77 99 
363-78 99 
364-79 99 
364-80 99 
364-81 100 
364-82 100 
391-1 1 
392- 2 2 
392- 3 2 
393- 4 2 
393- 5 2 
393- 6 3 
393- 7 3 
393- § 3 
393- 9 4 
394-10 4 
394-11 4 
394-12 4 
394-13 4 
394-14 4 
394-15 t 
394-16 oa 
394-17 5 
394-18 5 
395-19 5 
395-20 5 
395-21 6 
395-22 6 
395-23 6 
395-24 6 
395-25 6 
395-26 6 
395-27 6 
395-28 7 
395-29 25 
396-30 7 
396-31 7 
396-32 7 
396-33 7 
396-34 7 
396-35 7 
397-36 7 
397-37 7 
397-38 7 
397-39 8 
39740 8 
397-41 8 
397-42 67 
397-43 8 
397-44 8 
397-45 5 
397-46 9 
397-47 9 
397-48 9 
39749 9 
397-50 10 
398-51 10 
398-52 10 

10 

398-54 11 
398-55 ll 
398-56 11 
398-57 12 
399-58 12 
399-59 13 
399-60 13 
399-61 13 
399-62 13 
399-63 13 
399-64 Part- 
rship 
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64-83 00 67-14 
364-84 100 367-15 
364-85 101 367-16 
364-86 101 367-17 
365-87 102 367-18 
365-88 102 367-19 
365-89 103 368-20 
365-90 103 368-21 
365-91 103 368-22 
365-92 108 368-23 
365-93 103 368-24 
365-94 104 368-25 
365-95 104 368-26 
365-96 104 368-27 
365-97 104 368-28 
366-98 105 368-29 
366-99 105 368-30 
366-1 105 368-32 
366-2 105 368-33 
366-3 106 369-34 
366-4 106 369-35 
366-5 106 369-36 
366-6 106 369-37 
366-7 ~ 106 369-38 
366-8 106 369-39 
366-9 108 369-40 
367-10 108 369-41 
367-11 108 369-42 
367-12 108 369-43 
367-13 109 369-44 
399-66 14 406-33 
399-67 14 406-34 
400-68 15 406-35 
400-69 16 406-36 
400-70 17 406-37 
400-71 17 406-38 
400-72 17 406-39 
400-73 17 406-40 
400-74 17 406-41 
400-75 17 406-42 
400-76 18 407-43 
400-77 18 407-44 
400-78 18 407-45 
400-79 18 407-46 
401-80 19 407-47 
401-81 19 407-48 
401-82 19 407-49 
401-83 19 408-50 
401-84 20 408-51 
401-85 20 409-52 
401-86 20 409-53 
401-87 20 409-54 
401-88 20 409-55 
402-89 20 410-56 
402-90 20 410-57 
402-91 21 410-58 
402-92 21 410-59 
402-93 21 410-60 
402-94 22 410-61 
403-95 22 410-62 
403-96 22 410-63 
403-97 22 410-64 
403-98 22 411-65 
403-99 23 411-66 
403- 1 23 411-67 
403- 2 23 412-68 
403- 3 23 412-69 
403- 4 23 413-70 
403- 5 23 413-71 
403- 6 23 413-72 
403- 7 23 413-73 
403- 8 23 413-74 
403- 9 23 413-75 
404-10 23 413-76 
404-11 23 413-77 
404-12 23 413-78 
404-13 23 413-79 
404-14 23 414-80 
404-15, 23 414-81 
404-16 24 414-82 
404-17 24 414-83 
404-18 24 414-84 
404-19 24 415-85 
404-20 24 415-86 
404-21 24 415-87 
404-22 24 415-88 
404-23 24 
404-24 24 415-89 
405-25 31 415-90 
405,26 25 415-91 
27 25 415-92 
405-28 25 415-93 
405-29 25 415-94 
405-30 26 415-95 
405-31 26 416-96 
405-32 26 416-97 
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DISCOVER Y—Continued 
14 Cye 18 C.J. | 14 Cye 18 C.J. 
Page Note Sec. | Page Note Sec. 

370-45 112 372-75 118 
370-46 112 372-76 119 
370-47 112 372-77 119 
370-48 113 373-78 119 
370-49 117 373-79 119 
370-50 117 373-80 119 
370-51 117 373-81 119 
371-52 117 373-82 120 
371-53 114 373-83 121 
371-54 117 373-84 121 
371-55 117 373-85 121 
371-56 117 373-86 121 
371-57 117 373-87 121 
371-58 117 373-88 122 
371-59 117 373-89 122 
371-60 117 373-90 122 
371-61 117 373-91 124 
371-62 117 374-92 124 
371-63 117 374-93 126 
372-64 117 374-94 125 
372-65 117 374-95 125 
372-66 117 374-96 126 
372-67 117 374-97 126 
372-68 117 374-98 126 
372-69 118 374-99 127 
372-70 118 375- 1 127 
372-71 118 375- 2 128 
372-72 118 375- 3 129 
372-73 118 375- 4 129 
372-74 118 375- 5 129 


416-98 49 
416-99 49 
416-1 50 
416-2 50 
416-3 50 
416-4 50 
416-5 50 
416-6 50 
416-7 50 
416—8:c0 51 
416-9 51 
416-10 51 
417-1151 
417-12 52 
417-13 52 
417-14 52 
417-15 52 
417-16 52 
417-17 52 
417-18. 53 
417-19 App. & 

. 2311 
417-20 53 
417-21 53 
417-22 54 
417-23 54. 
418-24 54 
418-25 54 
418-26 55 
418-27. «55 
418-28 56 
418-29 56 
418-30 56 
418-31 57 
419-32 57 
419-33 57 
419-34 57 
419-35 58 
419-36 «58 
420-37 «58 
420-38 58 
420-39 59 
420-40 59 
420-41 59 
420-42 59 
420-43 59 
420-44 59 
420-45 59 
420-46 60 
420-47 60 
420-48 60 
421-49 61 
421-50 61 
421-51 «62 
421-52 38 
491-53 62 
421-54 59 
421-55 63 
421-56 68 
421-57 59 
421-58 64 
421-59 65 
421-60 66 
422-61 66 
429-62 66 
422-63 67 


422-64 67 
422-65 67 
422-66 67 
422-67 67 
422-68 68 
422-69 68 
422-70 68 
423-71 69 
423-72 69 
423-73 69 
423-74 69 
423-75 69 
423-76 69 
423-77 69 
423-78 69 
423-79 69 
423-80 69 
423-81 69 
423-82 69 
423-83 69 
423-84 69 
423-85 69 
424-86 69 
424-87 69 
424-88 69 
424-89 70 
424-90 70 
424-91 70 
424-92 70 
424-93 70 
424-94 71 
424-95 71 
425-96 71 
425-97 72 
425-98 72 
425-99 72 
425-1 72 
425- 2 73 
425- 3 73 
425-4 73 
426-5 73 
426- 6 128 
426-7 128 
426- 8 74 
426-9 74 
426-10 74 
426-11 75 
426-12 76 
426-13 76 
426-14 76 
427-15 76 
427-16 76 
427-17 76 
427-18 76 
427-19 76 
427-20 76 
427-21 76 
427-22 76 
427-23 76 
427-24 76 
427-25 76 
427-26 76 
427-27 77 
427-28 77 
428-29 77 
428-30 77 
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375- 6 129 
375- 7 129 
376- 8 130 
376- 9 130 
376-10 130 
376-11 130 
376-12 130 
376-13 130 
376-14 131 
376-15 131 
376-16 131 
376-17 132 
376-18 132 
376-19 132 
376-20 132 
376-21 132 
376-22 132 
376-23 132 
377-24 132 
377-25 132 
377-26 132 
377-27 133 
377-28 133 
377-29 133 
377-30 133 
377-31 133 
377-32 133 
377-33 133 
377-34 133 
378-35 133 
428-31 77 
428-32 77 
428-33 77 
428-34 101 
428-35 77 
428-36 77 
428-37 101 
428-38 78 
428-39 79 
429-40 80 
429-41 80 
429-42 80 
429-43 80 
429-44 81 
429-45 81 
429-46 81 
429-47 8} 
429-48 8 
429-49 81 
429-50 81 
429-51 81 
429-52 81 
429-53 81 
429-54 81 
429-55 81 
430-56 81 
430-57 81 
430-58 81 
430-59 81 
430-60 81 
430-61 82 
430-62 82 
430-63 Re- 

plevin 
430-64 83 
430-65 83 
430-66 83 
430-67 83 
430-68 83 
430-69 83 
430-70 83 
431-71 83 
431-72 84 
431-73 84,90 
431-74 8 
431-75 84 
431-76 85 
431-77 85 
431-78 85 
431-79 85 
431-80 86 
431-81 86 
432-82 86 
432-83 86 
432-84 86 
432-85 87 
432-86 87 
432-87 88 
432-88 88 
432-89 88 
432-90 89 
432-91 89 
432-92 89 
432-93 89 
432-94 90 
432-95 90 


—— 
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378-36 133 
378-37 133 
378-38 134 
378-39 134 
378-40 135 
378-41 135 
378-42 137 
378-43 137 
379-44 137 
379-45 137 
379-46 137 
379-47 139 
379-48 139 
379-49 139 
379-50 139 
379-51 139 
379-52 139 
379-53 139 
379-54 139 
379-55 140 
379-56 141 
379-57 142 
379-58 142 
379-59 142 
380-60 142 
380-61 142 
380-62 142 
380-63 142 
380-64 142 
433-96 90 
433-97 90 
433-98 90 
433-99 91 
433- 1 91 
433- 2 91 
433- 3 91 
433- 4 91 
433- 5 Towns 
433- 6 91 
433-7 91 
433- 8 92 
434- 9 92 
434-10 93 
434-11 93 
434-12 93 
434-13 93 
434-14 93 
435-15 93 
435-16 93 
435-17 94 
435-18 94 
435-19 94 
436-20 94 
436-21 94 
436-22 94 
436-23 95 
436-24 95 
436-25 95 
436-26 95 
436-27 96 
436-28 96 
436-29 96 
437-30 96 
437-31 96 
437-32 96 
437-33 97 
437-34 97 
437-35 98 
437-36 98 
437-37 98 
437-38 98 
437-39 98 
437-40 98 
437-41 98 
437-42 98 
437-43 98 
437-44 98 
437-45 98 
438-46 99 
438-47 99 
438-48 99 
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I. DEFINITION 


[§ 1] A. Definition. The action of debt is a 


Debt for:—Continued - 
Rent see Landlord and Tenant [24 Cye 1195]. 
Reward see Rewards [34 Cyc 17 
Tax generally see Taxation [37 *. 1240]. 
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Value of property NOL by fire set by locomo- 
tive see Railroads [33 Cyc 1350]. 
Debt on: 
Award see Arbitration and Award § 565. 
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Bill or note see Bills and Notes § 1072. 
Bond generally see Bonds § 145. 
Contract generally see Contracts § 790. 
Covenant see Covenants § 169. 
Fre a contract see Fire Insurance [19 Cyc 


Indemnity contract see Indemnity [22 Cyc 100]. 
Judgment see Judgments [23 Cyc 1505, 1558]. 
Manus meri contract see Marine Insurance [26 
ye 
Recognizance see Recognizances [34 Cyc 557]. 
Statutory obligation see Penalties [30 Cye 1345]. 
Interest see Interest [22 Cyc 1459]. 
Joinder of actions see Actions § 206. 
Jurisdiction of justice of peace see Justices of the Peace 
[24 Cyc 446]. 
Limitation see Limitations of Actions feb Cye 1031). 
Parties generally see Parties [30 Cyc 1]. 
Pleadings generally see Pleading [31 Cyc 1]. 
Process generally see Process [32 Cyc 412]. 


AND HISTORY 


tain specific sum of money, or a sum that can read- 


form of action which lies at law to recover a cer- 


1. Black, L. D.; Peo. v. Dummer, 
274 Ill. 637, 646, 113 NE 934 

“Debt lies whenever a sum certain 
is due to the plaintiff, or a sum which 
can readily be reduced to a certain- 
ty.” Stockwell v. U. S., 13 Wall. 
(U..S.) 531, 542, 20 L. ed. 491; Russell 
v. Louisville, ete., R. See 93 Va. 322, 
326, 25 SE 99 

[a] Other ‘definitions.—(1) “The 
appropriate action upon any contract, 
express or implied, for the payment 
of a sum certain in money, or which 
can be reduced to certainty ...and 
proceeds for the recovery of a debt, 


jas contradistinguished from dam- 


ages.” Gregory v. Bewly, 5 Ark. 318, 
319. (2) “An action at law to re- 
cover a specified sum of money al- 


leged to be due.” Burrill L. D. [quot 
Melvin v. State, 121 Cal. 16, 24, 53 P 
416]. (3) “A general remedy for the 
recovery of all sums certain.” U. S. 
v. Lyman, 26 F. Cas. No. 15,647; State 
v. Yellow Jacket Silver Min. Co., 14 
Nev. 220, 249. (4) “A form of ac- 
tion provided at common law as the 
remedy for the recovery of a sum 
eertain due to the plaintiff.’”” David- 
son v. Missouri Pac. R. Co., 3 Tex. A. 


ily be reduced to a certainty.* 


Civ. Cas. § 173. (5) “An appropri- 
ate remedy, upon all legal liabili- 
ties upon simple contracts, whether 
written or unwritten; upon _ notes, 
whether with or without seals; and 
upon statutes by a party grieved or 
by a common informer; whenever the 
demand was for a sum certain or was 
capable of being readily reduced to a 
certainty.”’ Katzenstein v. Raleigh, 
etc., R. Co., 84 N. C. 688, 695. (6) 
“The action of debt is in legal con- 
templation for the recovery | of a debt 
eo nomine and in numero.’ pe 
v. Green, 92 U. S. 509, 518, 23 L. ed. . 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 2] B. History. It is uncertain whether the 
action of debt is derived from the Roman law or 
from the early German law.? Whatever its origin, 
it is one of the oldest actions known to the com- 
mon law.® In the early common law the action was 
of a droitural or proprietary nature,* and was used, 
prior to the development of the action of detinue 
from the action of debt, for the recovery of specific 
chattels as well as for the recovery of money due.® 
The conception of proprietorship in the money due 
was inconsistent with the idea of a contractual rela- 
tion of debtor and creditor as now understood, and 
began to give way to it at an early date.* By the 
early common law, with the exception of covenants 
under seal which could be enforced by the action of 
covenant,’ all matters of personal contract were con- 


sidered as binding only in the light of debts, and the — 


only means of recovery in a court was by action of 


DEBT, ACTION OF 


[18 Cl.) 3 


debt. After the evolution and development of the 
action of assumpsit® that action for a time sup- 
planted debt on simple contracts, for the reason that ' 
in the former a defendant could not invoke trial 
by wager of law,!° a right which he retained in the 
latter until the abolition of that procedure in the 
reign of King William IV, when it again came to 
be used as well in actions on simple contracts as.in 
actions on specialties under seal.'? 

Statutory abolition of debt. Following as a nat- 


ural consequence upon the modern reforms in meth- 


ods of procedure, all tending toward greater sim- 
plicity, the action of debt to a greater or less de- 
gree as a technically distinctive remedy has been 
either expressly or practically abolished in most 
jurisdictions, particularly in those states where the 
code practice has been adopted.” 


II, NATURE AND SCOPE 


ty 


[§ 3] A. In General. At common law there 
was perhaps no action which had so extensive and 
varied an application as that of debt,!® since it was 
an appropriate remedy whenever plaintiff sought to 
recover a sum certain, or a sum which could readily 
be reduced to a certainty,'* irrespective of the man- 
ner in which the obligation arose or by what it was 


738. To same effect State v. Har- 8. Mahaffey v. Petty, 
mon, 15 W. Va. 115, 124. (7) “An ac-| Norris y. Windsor School Dist. No. 
tion ... which is a remedy for the] 1, 12 Me. 293, 28 AmD 182; Gregory v. 


evidenced.1®> Although seemingly there has been a 
difference of opinion between the courts and some 
of the elementary writers as to the exact scope of 
the remedy,!® the courts are not inclined to extend 
its scope.’ However, the scope of the remedy has 
been the subject of statutory regulation in some 
jurisdictions.+§ 


1 Ga. 261;| pleading, to swear that he did not 


owe plaintiff anything, and by pro- 
ducing eleven persons called com- 


recovery of a debt eo nomine and in 
numero, though damages, generally 
nominal, are awarded for its deten- 
tion.” Bacon Abr. tit. “Debt.” 

2. Holmes Com. L. pp 251, 252; 
Wald Pollock Contr. p 140. 

3. Ivo de Stokes v. Richard Trint, 
(A. D. 1200) Selden Soc. Pub., 1 Se- 
lect Civ. Pleas Case 38; Fitzherbert, 
Nat. Brev. 119 (the earliest register 
of writs). 

4 Martin Civ. Proc. §§ 40, 41. 

5. 3 Blackstone Comm. p 155; Mar- 
tin Civ. Proc. §§ 40, 41; 2 Pollock & 
M. Hist. Eng. L. p 173 (where the 
authors, after discussing the action 
of detinue, say: “This action slow- 
ly branches off from the action of 
debt. The writ of debt as given by 
Glanvill is closely similar to that 
form of the writ of right for land 
which is known as a Precipe in ca- 

‘pite. The sheriff is to bid the de- 
fendant render to the plaintiff so 
many marks or shillings, ‘which, so 
the plaintiff says, the defendant owes 
him, and whereof he unjustly de- 
forces him’; and if the defendant will 
not do this, then he is to give his 
reason in the king’s court. The writ 
is couched in terms which would not 
be inappropriate were the _ plaintiff 
seeking the restoration of certain 
specific coins, of which he was the 
owner, but which were in the defend- 
ant’s keeping.’”” Further (p 205) the 
same learned authors continue: “The 
ereditor is being ‘deforced’ of money 
just as the demandant who brings a 
writ of right is being ‘deforced’ of 
land, There may be trial by battle in 
the one case as in the other. The 
bold crudity of archaic thought 
equates the repayment of an equiva- 
lent sum of money to the restitution 
of specific land or goods. To all ap- 
pearance our ancestors could not con- 
ceive credit under any other form. 
The claimant of a debt asks for what 
is his own. ... If we would rethink 
the thoughts of our forefathers we 
must hold that the action of debt is 
proprietary, while at the same time 
we must hold, as we saw in the last 
chapter, that there is no action for 
the reeovery of a chattel that would 
be called proprietary by a modern 
MwTee ys 2 Reeves Hist. Ric L. p 


6. Martin Civ. Proc. § 4 
ae See Covenant, Action or § 7 et 
_ seq. 


Thompson, 31 N. J. L. 166, 167 (where 
the court said: “At a very early pe- 
riod in the English law, this was the 
form of action provided for all mat- 
ters in controversy arising out of 
mere personal _ contracts. Thus, 
Reeves, in his History of the Com- 
mon Law, Vol. 1, p. 159, describing 
the methods of legal proceeding be- 
tween the reign of William the Con- 
queror and that of King John, says: 
‘When they (the parties) were both 
in court, then it was to be consid- 
ered how the demand arose. This 
might be of various kinds, as ex 


causa mutui, upon a borrowing; ex 
causa venditionis, upon a sale; ex 
commodato upon aé_= lending; ex 
locato, upon an_ hiring; ex des- 


posito, upon a deposit or by some 
other cause, by which a debt arose; 
for at this time all matters of per- 
sonal contract were considered as 
binding only in the light of debts; 
and the only means of recovery, in a 
court, was by this action of debt’ ’’). 

9. See Assumpsit, Action of § 6. 
See also Mahaffey v. Petty, 1 Ga. 261, 
264 (where the court said: “Original- 
ly, debt was the only form of action 
for money demands; and assumpsit 
was not generally introduced as a 
remedy to recover money, until the 
latter end of the reign of Elizabeth 
or the beginning of that of James, 
her successor. It is asserted that 
Slade’s Case, in 4 Coke 92b, 76 Re- 
print 1074, is the first to be found, 
where the Court of King’s Bench held 
that assumpsit would lie concurrent- 
ly with debt, for the recovery of 
money”’); Norris v. Windsor School 
Dist. No. 1, 12 Me. 293, 297, 28 AmD 
182 (where the court said: “Until 
Sladé’s Case, 4 Coke 92b, 76 Reprint 
1074, on all simple contracts for 
money demands, actions of debt were 
in general use, and it was not without 
a contest between the courts in West- 
minster Hall, that assumpsit was 
ever permitted in such cases’’). 

10. Smith vy. Lowell First Cong. 
Meeting-house, 8 Pick. (Mass.) 178; 
Hickman vy. Searey, 9 Yerg. (Tenn.) 
47; 3 Blackstone Comm. p 154. 

fal Wager of law.—In debt, the 
sum claimed being definite and known 
in advance, and not being laid in 
damages as in assumpsit and cove- 
nant, defendant in the action, when 
it arose on simple verbal contract, 
was allowed at common law, after 


purgatores, who made affidavit that 
they believed him on his oath could 
absolutely defeat plaintiff’s recovery 
and secure judgment in his own fa- 
vor. Essington v. Boucher, Hob. 244, 
80 Reprint 390; 1 Chitty Pl. (16th 
Am. ed) 128. 

11. Martin Civ. Proc, § 41. 

12. See statutory provisions; and 
Knapp v. Kingsbury, 51 Ala. 563; 
Williams vy. Mead, 80 Conn. 434, 68 
A 1009; Boynton v. Salinger, 147 
Iowa 537, 126 NW 369; Evans v. Mil- 
ler, 58 Miss. 120, 38 AmR 313; Lam- 
kin v. Nye, 43 Miss. 241. 

Codes and practice acts abolishing 
common-law forms of actions in gen- 
eral see Actions §§ 128, 129. 

13. U.S.—Union Iron Co. vy. Pierce, 
24 F. Cas. No. 14,367, 4 Biss, 327. 

Ga.—Mahaffey v. Petty, 1 Ga. 261. 
Hs H.—Payne vy. Smith, 12 N. H. 

Tenn.—Planters’ Bank y. Galloway, 
11 Humphr. 

Eng.—1 Chitty Pip. 120, 

14. See supra § 1. 

15. See infra § 7. 

16. See infra § 7. 

17. Gregory v. Thomson, 31 N. J. 
L. 166, 170 (where the court, in re- 
fusing to sanction the maintenance 
of the action upon collateral under- 
takings, and. after referring to the 
opinion of Story, J., in Bullard v. 
Bell, 4 F. Cas. No. 2,121, 1 Mason 
243, said: “The limits of the action, 
in the nature of things, must be ar- 
bitrary; the chief concern being to 
have those limits definite and_sta- 
tionary. To extend the formula is 
merely to unsettle its boundaries—a 
result which would, at least, be at- 
tended with the mischief of incon- 
venience. ... If this form .of action 
is liable to change so is every other, 
and the consequence would be that 
the lines of demarkation between the 
several forms would soon become so 
obscure as not to be easily defin- 
able’). 

18. See statutory provisions; and 
Orne v. Roberts, 51 N. H. 110 (hold- 
ing that, as the statute had specifical- 
ly declared that an action by a person 
injured by a vicious dog against the 
owner should be an action of debt, 
this action would lie without previ- 
ously determining the actual damages 
in an action on the case); Riker v. 
Jacobus, 2 N. J. L. 328 (holding that 
an action on a parol award must be 


4 [18C.J.] 


When concurrent with assumpsit or covenant.1?-?° 
It is a general rule that debt is a concurrent rem- 
edy with assumpsit upon all simple contracts, where 
the sum to be recovered is certain or may readily be 
ascertained either from the contract itself or by 
An ancient exception to the 
rule is that they are not concurrent remedies for 
the recovery of interest due upon a loan.?? 
there is’ a sum certain due on an instrument under . 
seal, the general rule is that debt is a concurrent 
remedy with covenant,?* although it has been held 
that debt and not covenant is the proper remedy 
for 4 breach of an administrative bond,?* or of a 
bond, where the conditions thereof are secured by 


operation of law.?? 


a penalty.” 


in debt under the statute); Chattin 
v. Payday, 2 N. J. L. 1388 (holding 
that by virtue of the statute debt 
must be brought on simple contracts 
in courts for. the trial of small 
causes); McKeon vy. Caherty, 3 Wend. 
CN. Y.) 494 (where, by virtue of the 
statute, debt was the only. remedy to 
recover money bet on a race from a 
stakeholder); Pierce v. Sheldon, 13 
Johns. (N. Y.) 191 (where, by virtue 
of the statute, debt was the only 
action that would lie against a con- 
Stable for not serving or returning 
an execution in a justice’s court); 
Weiss v. Mauch Chunk Iron Co., 58 
Pa. °295. 

19-20. Distinguished from assump- 
ee and covenant see Actions §§ 116, 

21. U. S.—Collins v. Johnson, 6 F. 
Cas. No. 3,015a, Hempst. 279; U. S. 
y. Colt, 25 F. Cas. No. 14, 839, Pet. 
CC 145, 149 (where the court, after 
examining the authorities, - said: 
“Buller seems therefore to have been 
well warranted in the case of Walker 
yv. Witter, Doug. 1, 6, 99 Reprint 1 
in saying; that all the old cases show, 
that where indebitatus assumpsit will 
lie, debt will lie. The same doctrine 
is supported by the case of Emery 
v. Fell, 2_T. R. 20, 100 Reprint 16’). 

Ark.—Hudspeth v. Gray, 5 Ark. 157. 

Ga.—Mahaftey v. Petty, 1 Ga. 261; 
Farrar v. Baber, Ga. Dec. Pt II 125 

Tll—Larmon y. Carpenter, 70 Ill. 
549; Bedell v. Janney, 9 Ill. 193. 

Me.—Seretto v. Rockland, ete, R. 
Co., 101 Me. 140, 63 A 651; Norris v. 
Windsor School Dist. No. 1, 12 Me. 
293, 28 AmD 182. 

Mass.—Van, Deusen y. Blum, 18 
Pick. 229, 29 AmD 582. 

N. J.—Flanagan v. Camden Mut. 
Ins. Co., 25 N. J. L. 506; Furman v. 
Parke, 21 N. J. L. 310 

Pa.—Weiss v. Mauch Chunk Iron 
Co, 58 Pa. 295; De Haven y. Bartholo- 
mew, 57 Pa. 126; Barber v. Chester 
County, 1 Chest. Co. 162. 
yen sree oe v. Searcy, 9° Yerg. 

_ Eng.—Walker v. Witter, Dougl. 1, 
99 Reprint 1; Herries v. Jamieson, 5 
T. R. 553, 101 Reprint 310; Emery 
v. Fell, 2 TT.’ R. 28, 100 Reprint 16; 
Comyns Dig. tit. ‘Debt.’ 

22.U. ‘Si -vit Colt) 25 “EY Cas" No, 
14,839, Pet. C. C 145, 149 (where the 
court said: “Comyns in his Digest, 
Tit. Debt, p. 366., where he enumer- 
ates the cases in which debt will not 
lie, states no exception to the rule 
that where indebitatus assumpsit will 
lie, debt will lie, but one for the 
interest of money due upon a loan. 
But the reason of that, is explained 
by Lord Loughborough ‘in the case of 
Rudder’ v. Price, 1 H. Bl. 548, 550, 
126 Reprint 314; who states, that un- 
til the case of Cooke,yv. Whorwood, 
2 Saund. 337, 85 Reprint 1135, upon a 
covenant to pay a stipulated sum by 
instalments, if the plaintiff brought 
assumpsit, after the first failure, he 
was entitled to recover the whole sum 
in damages; because he could not in 
that form cf action, any more than 
in the action of debt, support two ac- 


DEBT, ACTION OF 
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only.?? 
Where 


ages,°? 


tions on an entire contract. Un- 
til that decision, the only difference 
between debt and assumpsit in such 
a case, was, that the former could 
not be brought, until after the last 
installment was due; and in the lat- 
ter, though it might be brought after 
the first failure, yet the plaintiff 
might recover the whole, because he 
could not maintain a second action 
on the same contract’). 

23. See Covenant, Action of § 4. 

24. Clark v. Murphy, 1 Mo. 114. 

25. Abrams vy. Kounts, 4 Oh. 214; 
State v. Staggers, 46'S. C. L. 286. 
See also Covenant, Action of § 4; 
Bonds § 145. 

26. See infra § 5. 

27. See infra § 6. 

“The three distinguishing points in 
the action of debt are that the con- 
tract must be,—Iist, for money; 2dly, 
for a sum certain: 8dly, specifically 
recoverable.” Cassady v. Laughlin, 
38 Blackf. (Ind.) 134, 135; Watson v. 
MeNairy, 1 Bibb (Ky.) 356. 

28. U. S.—Mills v. Scott, 99 U. S. 
25, 25 L. ed. 294; Raborg v. Peyton, Es 
Wheat. 385, 4 L. ed, 268; U. S. 
Mexican International R. rt 154 Wed. 
519; Du Bois v. Seymour, "152 Fed. 
600, 81 CCA 590, 11 AnnCas 656; U.S. 
v. Lyman, 26 F. Cas. No. 15,647, 1 
Mason 482. 

Bane: .—Trapnall v. Merrick, 21 Ark. 

Cal.—Melvin v. State, 121 Cal. 16, 
53 P 416. 

Conn.—New Haven v. Fair Haven, 
etc., R. Co., 38 Conn. 422, 9 AmR 399; 
Drakesly v. Roots, 2 Root 138. 


sho bocaiienos v. Carpenter, 70 Il. 
age Watson v. MeNairy, 1 Bibb 


Me.—Seretto v. Rockland, etc., R. 
Co., 101 Me. 140, 68 A 651; Houghton 
v. Stowell, 28 Me. 215; Barrett v. 
Twombly, 23 Me. 338. 

Mass.—Jeffrey v. Blue-Hill Turnp. 
Corp., 10 Mass. 368; Bigelow v. Cam- 
bridge, etc., Turnp. Corp., 7 Mass. 202. 

Nev.—State v. Yellow Jacket Silver 
Min. Co., 14 Nev. 220. 

Pa.—Kirk v. Hartman, 63 Pa. 97; 


Weiss v. Mauch Chunk Iron Co,, 58 
Pa. 295; Lacaze v. State, Add. 59; 
Respublica v. Lacaze, 2 Dall. 118, 1 
L. ed. 313. 


Tenn.—Brown v. Bussey, 7 Humphr. 
573; Hickman v. Searcy, 9 Yerg. 47; 
Young v. Hawkins, 4 Yerg. 171. 

Va.—Nottingham v. Ackiss, 110 Va. 
810, 67 SE 351. 

W. Va.—State v. Harmon, 15 W. 
Va. 115. 

N. S.—Fraser v. McLanders, 25 N. 


S 542. 

29. U. S.—U. S. v Chamberlin, 219 
US 2502"3"SCt? 155, 55°, ed!- 204; 
Carrol v. Green, 92'U. S. 509, 23 Tt 
ed. 738; Stockwell v. U. S., 13 Wall. 
531, 20 L. ed. 491; U.S. Vv. Mexican 
International R. Co. 154 Fed: 519; 
U. S. v. Alcorn, 145 Fed. 995. 


Ark.—Gregory v. Bewly, 5 Ark. 
Reel Hudspeth v. Gray, 5 Ark. 


Tll.— Fox River Mfg. Co. v. ments 


B. Essentials—1. In General. 
sential features of the action of debt are: (1) That 
it lies only for the recovery of a sum certain, or a 
sum readily reducible to a certainty from fixed 
data or agreement, or by operation of law;?° (2) that 
it les on an obligation that is payable in money 


[§ 5] 2. Certainty of Sum. 
only for the recdvery of a sum certain,?® or a sum 
readily reducible to a certainty 7° from fixed data 
or agreement,°° or by operation of law,*1 as distin- 
guished from unliquidated or unascertained dam- 
While some confusion as to what consti 
tutes a sum certain has arisen, probably caused by 
the use of such terms as ‘‘ 


68 Ill, 403; Haynes v. Lucas, 50 Illi 
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The es- 


The action will le 


eo nomine,’’ ‘fin numero,’’ 


436; Hoy v. Hoy, 44 MIll. 469. 

aR, H.—Lovell y. Bellows, 7 N. H. 
N. J.—Furman v. Parke, 21 N. J. 

L. 310. 

pare Y.—New York v. Butler, 1 Barb. 

N. C.—Katzenstein vy. Raleigh, etc., 
R. Co., 84 N. 688. 

Pa.—-Tonkin v. Baum, 114 Pa, 414, 
7 A 185; Baum. v. Tonkin, 110 Pa, 569, 
1 A 535, 

Tex.—Davidson v. Missouri Pac. R. 
Co., 3 Tex. A. Civ. Cas. § 173. 

Va.—Russell v. Louisville, etc., R. 
Co., 93 Va: 322,25 SE 99; Davis: ‘v: 
Mead, 13 Gratt. (54 Va.) 118. 

30. U. S.—uU. S. v. Alcorn, 145 Fed. 
995; Circleville Bank v. Inglehart, 2 
F. Cas. No. 860, 6 McLean 568; Bul- 
lard v. Bell, 4 F. Cas. No. 2,121, 1 Ma- 
son 543; Dillingham vy. Skein, 7 F. 
Cas. No. 3,912a, Hempst. 181; Union 
Iron Co. v. Pierce, 24 F. Cas. ee 
14,367, 4 Biss. 327. 

‘Ala.—Drennen Motor Car Co. Vv. 
Evans, 192 Ala. 150, 68 S 303; We- 
tumpka, CLC3- pty. (COs. Vessel, 7 Ala, 


Til.— Fox River Mfg. Co. v. Reeves, 
68 Ill. 403. 


KOer eeee v. McNabb, 58 Me. 
Mass.—Knowles _v. Eastham, 11 

Cush. 429. 
26 Miss. 


gre Hee v. Gardiner, 


Mo.—Little v. Mercer, 9 Mo. 218. 
aret H.—Lovell v. Bellows, NS ie 3 


N. J.—Morgan v. Guttenberg, 40 
N. J. L. 394; Sayres v. Springfield, 8 
M: daar 166; Young v. Brick, 3 N. J. 


N. Y.—New York vy. Butler, 1 Barb. 
325; Long v. Long, 1 Hill 597. 

Pa.—Baum v. Tonkin, 110 Pa. 569, 
1/A 635. 

Tenn.—Bloomfield vy. Hancock, 1 
Yerg. 101. 

Tex.—Davidson v. Miscou Pac, R. 
€o.;' 3 Tex. A. Giv. Cas. §'1 

Va. —Dungan  v. Fiendertite, 21 
Gratt. (62 Va.) fed Byrd v. Cocke, 
1 Wash.’ (1 Va.) 2 

Ont.—Parks v. Simpeol! 33 “Ont 
L. 382, 387 [cit Cyc]. 

And see Simpson v. Widrig, 15 B. 
Cc. 5, 6 (where the court said: “It 
cannot be said that in this case the 
sum was liquidated without first al- 
leging that the plaintiff had ren- 
dered the service contracted for and 
fixing the number of days his boat 
was employed. That being done, it 
would be a mere question of calcu- 
lation. But it was not done; the boat 
was never used’’). 

31, Drennen Motor Car Co. v. Ev- 
ans, 192 Ala. 150, 153, 68 S 303 [cit 


Cyc]; Wetumpka, etc, R. Co. v. 
Hill, 7 Ala, 772. 
32. U. S—Carrol v. Green, 92 U. 


S. 509, 23'L. ed. 788; U. S. v. Alcorn, 
145 Fed. 995. 

D. C.—District of Columbia  v. 
Washington, etce., COL Wah Dec 


361 [rev on other grounds 132 U.. 8. 
1, 10 SCt 19, 33 L. ed. 231]. 
lll. Hoy v. Hoy, 44 Ill. 469. 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and ‘ 


delivered.*7 


action cannot be maintained.*® 


or services, debt will lie.*? 


jee H.—Conant v. Dewey, 21 N. H. 
N. J.—Flanagan v, Camden Mut. 
Ins. Co., 25 N. J. L. 506; Van Horn 
Vv. aude pe 5 .N. J. L. 477. 
N. Y.—Long vy. Long, 1 Hill 597. 
Oh.—Nelson vy. Ford, 5 Oh. 473. 
33. Thompson v. Erench, 10 Yerg. 
(Tenn.) 452, 455 (where the court 
said: “It is not to be denied that 
there is» some confusion produced in 
the books, relative to the use of this 
action, by the employment of such 
terms as ‘eo nomine,’ ‘in numero,’ and 
‘unliquidated damages.’ But it is 
well settled that, although a specific 
sum must be demanded in the dec- 
laration, a less may be recovered, and 
that although in all cases of goods, 
wares, and merchandise sold and de- 
livered, and of work and labor done, 
where the law implies the promise 
because the consideration is execut- 
ed, the damages are of necessity un- 
liquidated, yet the action is main- 
tainable. But this confusion is pro- 
duced either by a loose use of the 
phrases or by giving them an im- 
proper construction... By ‘eo nomine,’ 
and ‘in numero,’ is only meant that a 
specific sum is sought to be recov- 
ered which is improperly detained, 
and that the action does not sound 
in damages as does the action of as- 
sumpsit, thus drawing the proper 
line of demarcation between them, as 
applicable to contracts of the char- 
acter under consideration. By the 
words ‘unliquidated damages’ is man- 
ifestly meant (if there be any mean- 
ing in what is most unquestionably 
a very loose use of words) such dam- 
ages as are sustained by the non- 
performance of an executory con- 
tract, which cannot be considered as 
a money demand, and the amount of 
which may depend upon such a va- 
riety of considerations and circum- 
stances as to render it exceedingly 
difficult to be ascertained’’). 

. U. S. v. Colt, 25» RF. Cas. No. 
14,839, Pet. C. C. 145; Walker v. 
Witter, Dougl. 1, 99 Reprint 1. 

35. Cross v. U.S., 6 F. Cas: No; 
3,434, 1 Gall. 26; Janvrin v. Scammon, 


N. H. 280. But see Dungan v. 
Henderlite, 21 Gratt. (62 Va.) 
149, 150 (where the court said: 


“The action of debt will not lie where 
the amount of recovery, in money, 
must be ascertained by evidence of 
value and the intervention of a 


jury’). ¥ 
36. Jenkins v. Richardson, 6 J. J. 
Marsh. (Ky.) 441, 442, 22 AmD 82; 


Seretto v. Rockland, ete., R. Co., 101 
Me. 140, 63 A .651; National Exch. 
Bank v. Abell, 63 Me. 346; McVicker 
v. Beedy, 31 Me. 314, 50 AmD 666; 
Norris v. Windsor School Dist. No. 1, 
12 Me. 293, 28 AmD 182; Van Deusen 
v. Blum, 18 Pick. (Mass.) 229, 29 
AmD 582; Smith v. First Cong. Meet- 
inghouse, 8 Pick. (Mass.) 178; Thomp- 
son y. French, 10 Yerg. (Tenn.) 452. 

37. Seretto v. Rockland, etce., R. 
Co., 101 Me, 140, 63 A 651; National 
Exch. Bank v. Abell, 63 Me. 346; 
Smith v. First Cong. Meetinghouse, 
8 Pick. (Mass.) 178; Thompson v. 
French, 10 Yerg. (Tenn.) 452, 454 


‘unliquidated damages,’’ ** yet it is clear that 
the action will lie, although the sum due has not 
been ascertained at the time the action is brought,?+ 
or although the amount may depend upon the finding 
of a jury,®> as where the action is on a quantum 
meruit, for work and labor, materials furnished, and 
the like,?* or quantum valebat, for goods sold and 
But it is said that where the sum must 
be ascertained by resorting to extraneous evidence 
by the tribunal before which the suit is brought the 
Where the amount 
is rendered certain by statute,°® where the contract 
of the parties provides a specific mode and rule of 
payment *° or its terms furnish the means of as- 
certaining the exact amount due for specific articles 
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property.*° 
Bank notes. 


(where it is said: “This court can- 
not, therefore, say that the test is 
the’ difficulty of ascertaining the 
value of the goods sold and deliv- 
red, and the work and labor done, 
e€cause they may be of a kind and 
character about which men may well 
differ in opinion’’). 

38. Randall v. Jaques, 20 F. Cas. 
No. 11,553 (where it is said: ‘If 
a specified sum of money is stipu- 
lated to be paid in a definite quan- 
tity of a collateral article of fluctu- 
ating value, then it is clear that no 
debt, in a legal sense, results, but in 
case of a breach by the failure to 
deliver, a jury must be impaneled to 
inquire of damages, which cannot be 
ascertained except by a resort to ex- 
trinsic evidence. Thus, if a farmer 
gives his bond or note for the pay- 
ment of one thousand dollars, by a 
given day, in one thousand bushels of 
wheat, and there is a breach, the loss 
of the creditor is not necessarily one 
thousand dollars, but more or less, 
according to the market price of the 
wheat on the day of the breach, and 
at the place of delivery. Here, debt 
will not lie, but assumpsit or cove- 
nant only, according to the nature of 
the contract’); Fox River Mfg. Co. v. 
Reeves, 68 Ill. 403; Crockett v. Moore, 
3 Sneed (Tenn.) 145; Dungan v. Hen- 
derlite, 21 Gratt. (62 Va.) 149. 

39. Brown v. Barry, 3 Dall. (U. S.) 
365, 1 L. ed. 638; Drennen Motor Car 
Co. v. Evans, 192 Ala. 150, 68 S 303; 
Bigelow v. Cambridge, ete., Turnp. 
Corp., 7 Mass. 202; Davidson v. Mis- 
are Pac.’ R. Coji'3 Tex. Ay ‘Civ: Cas: 


§ t 
Appropriate remedy on statutory 
i lg ee and penalties see infra § 


40. Wetumpka, ete., R. Co. v. Hill, 
7 Alay 772. 

41. Me.—Seretto v. het cet etce., 
Bi be pl 101 Me. 140, 63 A 651. 
a Y.—New York v. Butler, 1 Barb. 


Pa.—Kirk v. Hartman, 63 Pa. 97. 
Tenn.—Crockett v. Moore, 3 Sneed 


145. 

Eng.—Incledon v. Crips, 2. Salk. 
658, 91 Reprint 560. 

42. Hale v. Hall, 4 S.C. L. 316. 

43. Ala.—Drennen Motor Car Co. 
v. Evans, 192 Ala. 150, 153, 68 S 303 
[eit Cyc]. 

Ark.—Burton v. Brooks, 25 Ark. 
215; Hudspeth v. Gray, 5 Ark. 157; 
Dillard v. Evans, 4 Ark. 175; Jeffery 


v. Underwood, 1 Ark. 108. ; 
Ind.—Cassady v. Laughlin, 3 


Blackf. 134. 

oe ge ES pe v. McNairy; 1 Bibb 

356. i 
Va.—Butcher v. Carlile, 12 Gratt. 

(538 Va.) 520. 


44, Ala—Nesbitt v. Ware,'30 Ala. 
68. 

vy pte a v. Baber, Ga. Dec, Pt. 
II 1 
Tll.—Mix v. Nettleton, 29 Ill. Sie 
Ky.—Brown v. Durbin, 5 J. 
Marsh. 170; Noe v. Preston, 5 J. 
Marsh. 57; January v. Henry, 3 T. 
Mon. 8; January v2 (Henry, 24 TecB: 
Mon. 58: Mattox v. Craig, 2 Bibb 584; 
Thayer vy. Campbell, 2 Bibb 472 (hold- 
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If the action be brought upon a specialty the in- 
strument itself must with clearness and certainty 
fix the quantum of the debt or furnish such data as - 
will infallibly lead to an ascertainment thereof. 

[§ 6] 3. Medium of Payment. 
to lie it is also essential that the obligation be of 
such a character that it is payable in money only.*? 
So if the obligation is to be discharged by the de- 
livery of stock, 
trade or value, the action cannot be maintained.‘* 
But where the medium designated serves in the legal 

| capacity of money the action will lie.*® 
jurisdictions if the sum in monetary value is cer- 
tain, the action will he, although it is to be paid in 


For the action 


merchandise, or other articles of 


In some 


While bank notes may circulate and 


ing that a written acknowledgment 
that the person signing it had bor- 
rowed a watch of the value of twenty 
dollars was but evidence of a loan 
of the watch, and not of a sale of it, 
and that therefore debt would not 
lie); Bruner v. Kelsoe, 1 Bibb 487; 
Irvin v. Winn, 1 Bibb 360 note; Wat- 
son_v. McNairy, 1 Bibb 356; Fuqua 
v. Higgins, Hard. 510 note. 
poe ee v. McNabb, 58 Me. 
Mo.—Knighton v. Tufli, 12 Mo. 531, 
51 AmD 174; Curle v. Pettus, 6 Mo. 
ce Snell v. ‘Kirby, 3 Mo. 21, 22 AmD 


N. J.—Sayres v. Springfield, 8 N. J. 
L. 193. 
Tenn.—Thompson vy. 


10 
Yerg. 452. 

Va.—Gibbon y. Jameson, 5 Call (9 
Va.) 294. 

Eng.—Rastell vy. Draper, Yelv. 81, 
80 Reprint 55. 

Ont.—Parks vy. Simpson, 33 Ont. L. 
382, 387 [quot Cyc]. 

[a] Debt will Pane lie: (1) Ona 
writing to pay “one horse, at the 
value of thirty pounds.’’ Watson v. 
MeNairy, 1 Bibb (Ky.) 356. (2) On 
a note for “5 1.1 s. 10 d. in trade.” 
Fuqua v. Higgins, Hard. (Ky.) 510 
note, (3) On a writing obligatory 
for two hundred dollars to be paid in 
lumber, Cassady v. Laughlin, 3 
Blackf. (Ind.) 134. (4) Ona contract 
for thirty-nine dollars “to pay in 
bricks.” Mattox v. Craig, 2 Bibb 
(Ky.) 584. (5) On an obligation to 
pay in “Philadelphia funds.”  Janu- 
ary v. Henry, 3 T. B. Mon, (Ky.): 8. 
(6) On an obligation payable in 
“Louisiana funds.” Hudspeth v. 
Gray, 5 Ark. 157. (7) Ona note pay- 
able “in orders on the county of 
Ogle.” Mix v. Nettleton, 29 Ill. 245. 
(8) On an obligation to pay one hun- 
dred and three and one-third dollars 
“in leather, or other good property 
at its value.’ Brunner v. Kelsoe, 1 
Bibb (Ky.) 487. (9) On a note ‘‘to 
pay £28;in salt, at two dollars per 
bushel.” Irvin v. Winn, 1 Bibb (Ky.) 
360 note. (10) On an obligation to 
pay forty dollars, eighteen dollars 
to be paid in a saddle, eleven dollars 
in cattle, and the balance in pork. 
Snell v. Kirby, 3 Mo. 21, 22 AmD 456. 

45. Burton v. Brooks, 25 Ark. 215, 
219 (holding that a note payable in 
“greenback currency” means the same 
as if payable in “United States cur- 
rency” and is of the same validity as 
if the term “dollars” alone had been 
used); Wilburn v. Greer, 6 Ark. 255, 
258 (where, in holding that the ac- 
tion would lie on a note payable in 
“Arkansas money,” the court said: 
“This note is payable in Arkansas 
money, which cannot and does not 
mean Arkansas bank paper, for such 
bank paper is not money; but means 
current coin of the United States’); 
Gift v. Hall, 1 Humphr. (Tenn.) 480 
(“Brandon money”); Searcy v. Vance, 
Mart. & Y (Tenn.) 225 (an obligation 
payable in Tennessee money). 

46. Nelson v. Ford, 5 Oh. 473, 475 
(where the court said: “On the cir- 
cuit this court has often decided that 
on a sealed bill to pay a certain sum, 


French, 
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answer the purpose of money they are not money in 
a legal sense,*? and therefore debt will not le on 
an obligation payable in bank notes.48 The fact 
that the notes were at par,*® or of equal value with 
specie, does not affect the rule.®° Nor does the fact 
that the obligation uses the word ‘‘money’’ in 
designating the medium of payment avail to take 
the ease from under the rule, if from the construc- 
tion of the whole instrument it is evident that bank 
notes or other medium not possessing all the legal- 
attributes of money was intended by the parties.54 
Where an obligation under seal is payable in money 
debt will lie thereon by an assignee thereof, al- 
though the assignment states that it is payable in 
specific bank paper.** 

Optional medium. An obligation so conditioned 
that it may be discharged by a payment of money 
or by the delivery of some other article or articles 
of sufficient value at or before the expiration of a 
certain time at the option of the obligor is, after 
the expiration of such option, one for money only, 
and may be enforced by the action of debt.5* And 


tion.” 
(Tenn.) 450, 451. 
Crutchfield v. 


in trade generally, or in houses or 
land, or corn, either debt or covenant 
would lie’); Weiss v. Mauch Chunk 
Tron Co., 58 Pa. 295; Langtry v. Walk- 
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Deberry v. 

(2) “In the case of 
Robins, 
Humphr, (Tenn.) 15, 


[§§ 6-7 


where the obligation is payable in merchandise or 
articles at a fixed price, it has been held that there 
is an implied contract that if such articles are not 
delivered on the day set the debt should be paid 
in money; and that the action of debt would be 
maintainable therefor.6* So too on a parity of rea- 
soning, after an option to discharge the obligation 
in money has passed or has not been availed of, 
debt would not le for the payment in collateral 
articles provided for in the condition of a con- 
tract.®°° 

[§ 7] C. Nature of Obligation—1. In General. 
While the action of debt is classified as an action 
ex contractu,°> yet, generally speaking, it is im- 
material whether the obligation arose by contract 
or by operation of common or statute law, in what 
manner the obligation was incurred, or by what 
the obligation is evidenced; if it is for a sum cer- 
tain, or a sum readily reducible to a certainty, 
debt will lie.5* So the obligation may arise from 
a simple contract either express or implied,®* or a 
contract under seal;°® from matters of record;%° 


Darnell, 5 Yerg.| produce, that would be received in 
the stores in Abingdon”). 
Mo.—Edwards vy. McKee, 1 Mo. 123, 


13 AmD 474. 


etc., Co., 5 
18, 42 AmD 417 


er, 6 Humphr. (Tenn.) 336; Crockett 
v. Moore, 3 Sneed. (Tenn.) 145, 148 
(where the court said: “If the con- 
tract were for a horse, so much 
wheat, corn, or pork, the recovery 
would be in damages, or, as it is 
sometimes expressed, ‘sound in dam- 
ages.’ In such cases debt will not lie. 
But in all these cases, if the price 
of the article be fixed in the con- 
tract, or if the contract be for a sum 
certain ‘to be paid,’ or ‘which may 
be paid,’ or ‘payable’ in any kind of 
property, debt may be brought, be- 
cause the sum to be recovered is cer- 
tainly fixed by the parties to the con- 
tract, for a failure to pay the prop- 
erty, and there is no room for the 
assessment of damages’); Plummer 
v. Keaton, 9 Yerg. (Tenn.) 27; Young 
v. Hawkins, 4 Yerg. (Tenn.) 171; 
Bloomfield v. Hancock, 1 Yerg. 
(Tenn.) 101. 


47. See Bank Note § 2. 

48. Ala—yYoung v. Scott, 5 Ala. 
nS Jackson v. Waddill, 1 Stew. 
iv. 


Ark.—Hudspeth v. Gray, 5 Ark. 157, 
(“Louisiana funds’). 

Ind.—Taylor v. Meek, 4 Blackf. 388; 
Harper v. Levi, 1 Blackf. 294; Os- 
borne v. Fulton, 1 Blackf. 233; Wil- 
son v. Hickson, 1 Blackf. 230. 

Ky.—Brown v. Durbin, 5 J. J. 


Marsh. 170; Mitchell v. Waring, 4 
J. J. Marsh. 233; January v. Henry, 
2 Tk: Mon. 58 (“Philadelphia 


funds”): ereiarestioal v. Weister, 1 Litt. 
30. 
eae ee v. Boyd, 11 Miss. 


N. J—Scott v. Conover, 6 N. J. L. 


222. 
: N. C.—Lackey v. Miller, 61 N. C. 
6. 

ee, v. Wilson, Tapp. 
1 

Tenn—McDowell v. Keller, 4 


Coldw. 258; Kirkpatrick v. MecCul- 
lough, 3 Humphr. 171, 39 AmD 158; 
Deberry v. Darnell, 5 Yerg. 451 
(“North Carolina bank notes”); Hick- 
lin v. Tucker, 2 Yerg. 448 (“‘Tennes- 
see currency”); Gamble v. Hatton, 
Peck 130. 

Va.— Beirne v. Dunlap, 8 Leigh (35 
Va.) 514. See also re v. Ja- 
meson, 5 Call (9 Va.) ,2 

Eng.—Rastell v. ben Yelyv. 81, 
80 Reprint 55. 

[a] Beasons for rule.—(1) “Bank 
notes are treated as depreciated cash, 
and their value must be ascertained 
by the assessment of a jury, which 
eannot be done in this form of ac- 


... the learned Judge says: ‘But 
it may be said, in cases of contracts 
to pay so many dollars of Tennessee 
bank notes, it has been held that 
debt will not lie, and that the con- 
tract is not for money. This class 
of cases are sui juris, and have been 
determined upon their own peculiar 
circumstances; they are contracts 
made with a view to a depreciation 
of the paper; they are not contracts 
for so many dollars of money in gen- 
eral, but for so many of that par- 
ticular’ kind of money, and in this 
respect stand upon somewhat the 
same footing as contracts to pay so 
much foreign money, viz.: of sover- 
eigns, moidores, rix dollars, or ru- 
pees, the value of which is unknown, 
it depending upon | the rate of ex- 
change and usage.’ The necessary 
consequence of which is that the ac- 
tion upon them sounds in damages, 
and so the contract to pay bank notes 
has been held to be a contract to pay 
so many dollars of that particular 
money; and inasmuch as it may be 
worth less than the standard dollar, 
which it is intended to represent, it 
is to be scaled, and therefore the 
action sounds in damages, and debt 
will not lie, and, as a legal conse- 
quence, it is not a contract for the 
payment of money in numero.” Mc- 
Dowell y. Keller, 4 Coldw. (Tenn.) 
258, 264. 

Butcher v. Carlile, 12 Gratt. 
(53 Va.) 520; Beirne v. Dunlap, 8 
Leigh (35 Va.) 514. 

50. Deberry v. Darnell, 5 Yerg. 
(Tenn.) 451. 

51. Sinclair v. Piercy, 5 J.J: 
Marsh. (Ky.) 63 (an obligation for 
the payment of ‘$100... to be paid 
in money, receivable ‘in the United 
States land office’); Dungan v. Hen- 
derlite, 21 Gratt. (62 Va.) 149 (an 
obligation payable in the currency of 
Virginia and North Carolina money). 

52. Fischli v. Cowan, 1 Blackf. 


(Ind.) 350. 

53. U. S.—Randall v. Jaques, 20 
F. Cas. No. 11,553. 

Ala. —Bradford v. Stewart, Minor 
44; Henry v. Gamble, Minor 15. 

Ark. —Gregory v. Bewly, 5 Ark. 318, 

Tll.— Fox River Mfg. Co. v. Reeves, 
68 Til. 403. 

Ind.—Taylor v. Meek, 4 Blackf. 388. 

Ky.—Dorsey v. Lawrence, Hard. 
508. But see Noe v. Preston, 5 J. J. 
Marsh. 57 (holding that debt will not 
lie on a note “for the payment of 
$1,000, or the value thereof, in gin- 
seng, poultry, bees-wax, or any other 


& Se aed v. Thurston, 9 S. 

Tenn.—Lawrence v. Dougherty, 5 
Yerg. 435; Young v. Hawkins, 4 Yerg. 
171 [foll’ Bloomfield v. Hancock, 1 
Yerg. 101]. 

Va.—Minnick v. Williams, 77 Va. 
758; Butcher v. Carlile, 12 Gratt. (53 
Va.) 520; Crawford vy. Daigh, 2 Va. 
Cas. (4 "Va.) 521. 

And see Rhyne y. Wacaser, 63 N. 
C. 36 (holding that, where plaintiff 
Sues on a bond for the payment of a 
certain number of dollars “in specie 
or its equivalent,” debt is the proper 
form of action “if the plaintiff seeks 
to recover only the amount men- 
tioned in the bond’). 

54. Barrett v. Twombly, 23 Me. 
sen Sarchett v. Bell, Tapp. (Oh.) 


Nesbitt v. Ware, bh Ala. 68. 

See Actions § 11 

U. S.—Stockwell - Us Sis 
. 531, 20 L. ed. 491; Omaha Nat. 
Bank v. Mutual Ben. L. Ins. Co., 81 
ra 935 [aff 84 Fed. 122, 28 CCA 


Ala.—Drennen Motor Car Co. v. Ev- 
ans, 192 Ala. 150, 153, 68 S 303 cradek 
Cyc]. 

Ariz.—Miami Copper Co. v. State, 
17 Ariz. 179, 191, 149 P 758, AnnCas 
1916E 494 [eit Cyc]. 

Ill.—Peo. vy. Dummer, 274 Ill. 637, 
113 NE 934. 

ee -—Dowell v. Boyd, 11 Miss. 


ae Rate 3 v. Hoboken, 38 N. J. 
Pa.—Baum v. Tonkin, 110 Pa: aS 

1 A 535; Kirk v. Hartman, 63 Pa. 97; 

Huber vy. Burke, 11 Serg. & R. 238 

Lacaze v. Com., "Add. 59; McKeesport 

v. Harrison, 27 ’PittsbLegJ 57. 

A 8. C-—Bradley v. Jennings, 49 S. C. 


Tex.—Davidson v. Missouri Pac. R. 
Cos S)Rex.vAy Civ. Cas neerrs: 

W. Va.—Somerville v Grim, 17 W. 
Va. 803. 

And see Knapp v. Hanford, 6 Conn. 
170, 174 (where the court said: 
“Debt lies on legal liabilities’’). 

“Whether an action of debt is 
maintainable depends not upon... 
or in what manner the obligation was 
incurred, but it lies whenever there 
is due a sum either certain be niga 
reduced to certainty.’ 

Chamberlin, ae re S. 250, 262, 3 sct 
155, 55 L. ed. 

58. See a ‘ 8. 

59. See infra § 9. 

60. See infra § 10. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from statutory penalties and obligations ;*! and even 
from torts in some jurisdictions, usually by stat- 


ute.®* 


[§ 8] 2. Simple Contracts. Debt will lie upon 
an obligation arising from a simple contract either 
express or implied,®* or whether verbal or writ- 
ten, if it possesses the other requisites to sustain 
the action.** So debt is an appropriate remedy to 
enforce a bill or note;®> to recover costs ®* or fees ;** 
or to recover on a policy of insurance not under 
seal,®** or on an account,®* an account stated," or an 
open account;'t for the recovery of rewards,"? 
tithes," or rent;** or to recover for use and occu- 
pation ** and on parol renewals of specialties.*® 
Tt is a general rule that 


[§ 9] 3. Specialties.** 
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whenever the sum due thereon is either certain or 
readily reduced to a certainty.7® 


The instrument 


should contain either an acknowledgment of debt,” | 


Canada.®* 


debt will lie upon a specialty or contract under seal |! 


61. See infra § 
62. See infra § 15. 
v. Seymour, 


63. 
152 Fed. 600, 81 CCA 590, 11 AnnCas 
656; Dillingham v. Skein, 7 F. Cas. 
No. 3,912a, Hempst. 181; U. S. 
i 25 F. Cas. No. 14,839, Pet. C. C. 

2. 

Ariz.—Miami Copper Co. y. State, 
17 Ariz. 179, 149 P 758, AnnCas1916E 


494. 
Conn.—Knapp v. Hanford, 6 Conn. 


170 (holding that debt would lie upon | 
the implied promise to pay of an ex-/} 


ecutor who had assets in his pos- 
ee ie Drakesly v. Roots, 2 Root 
1 


Til—Doyle v. Wilkinson, 120 Ill} 


430, aan NE $90; Bedell v. Janney, 9 
Ky.—Pell v. Dickens, 3 B. Mon. 57; 
Jenkins v. Richardson, 6 J. J. Marsh, 
442, 22 AmD 82. 

Me.—Seretto v. Rockland, etc. R. 
Co., 101 Me. 140, 63 A 651; Portiand 
v. Atlantic, etc., R. Co., 66 Me. 485; 
> aie Exch. Bank v. Abell, 63 Me. 

46. 

Mass.—Smith vy. First Cong. Meet- 
inghouse, § Pick. 178. 

N. J.—Dunham v. Rappleyea, 16 
N. J. L. 75; Little v. Gibbs, 4 N. J. I. 
211 (holding that debt would lie 
where a constable had paid money 
on the execution, at the request of 
defendant); Alderman y. Chard, 3 N. 
J. L. 51; Riker v. Jacobus, 2 N. J. 
L. 309; Lanning v. Howell, 2 N. J. 
=a 240; Witherly v. Morgan, 2 N. J. 

78. 

, C.—Love vy. Schenck, 34 N. C 

4. 

Pa—Metropolitan L. Ins. Co. v. 
Drach, 101 Pa. 278; Kirk v. Hartman, 
63 Pa. 97; Respublica v. Lacaze, 
wre 118, iL. ed. 313. 

- . C—McEwen V. Joy, 41S. Cc. iL 

Ny 


Tenn.—Planters’ Bank v. Galloway, 
11 Humphr. 342; Thompson v. French, 
10 Yerg. 452; Hickman v. Searcy, 9 
Yerg. 47 (holding that debt would 
lie on behalf of one of two defend- 
ants, against whom a joint judgment 
had been rendered, who had paid the 
whole of the judgment, against his 
codefendant). 

W. Va.—Somerville y. Grim, 17 W. 
Va. $03. 

Eng.—South-Sea Co. v. Duncomb, 
Str. 919, 93 Reprint 943; Emery v. 
Fell, 2 T. R. 28, 100 Reprint 16. 
é - S.—Fraser vy. McLanders, 25 N. 

. 242. 

“The general principle has been 
very correctly stated by Lord Chief 
Baron Comyn, that debt lies upon 
every express contract to pay a sum 
certain; and he adds also, that it lies 
though there be only an implied con- 
tract. (Com. Dig. 7. a: 3-2. 03." 


Raborg v. © Wheat. (U. 8.) 
385, 4 L. ed. 268. 
64. Miami Copper Co. v. State, 17 
are 179, 149 P 758, AnnCasl1916E 
Appropriate remedy on in 
general see Contracts § 790. 
with 


see supra § 3. 


\ 
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es-ES SSS 


65. See Bills and Notes § 1072. 

66. See Costs § 735; and Doyle v. 
Wilkinson, 120 Il. 
(holding that a party entitled to 
‘ests either as an officer or a party 
to the suit may maintain debt for 
the Sper due); Cole v. Lunger, 42 
N. J. Li 381; Russell v. Smyth, 9 M. 
& W. $10, 152 Reprint 343. 

67. Duppa v. Gerard, Comb. 163, 
90 Reprint 406; Jayson v. Rash, 1 
Salk. 209, 91 Reprint 187; Edgecomb 
v. Dee, Vaugh. 89, 124 Reprint 984. 

68. Flanagan v. Camden, Mut. Ins. 
Co., 25 N. J. L. 506; People’s Ins. Co. 
v. Spencer, 53 Pa. 353, 91 AmD 217; 
Miller v. Germania F. Ims. Co., 34 
LegInt (Pa.) 339. 

69. Collins y. Johnson, 6 F. Cas. 
No. 3,015a, Hempst. 279. See Ac- 
counts and Accounting § 142. 

70. Somerville v. Grim, 17 W. Va. 
But compare Accounts and Ac- 
eounting § 377. 

71. Dillingham v. Skein, 7 F. Cas. 
No. 3,912a, Hempst. 181. See Ac- 
counts and Accounting § 142. 

72. Furman yv. Parke, 21 N. J. L. 
310. See Rewards [34 Cye 1756]. 

73. Sanders vy. Marke, 3 Lev. 429, 
$3 Reprint 765. 

74 See Landlord and Tenant [24 
ore 1196]. 

75. Lanning v. Howell, 2 N. J. 
240; McKeon v. Whitney, 3 Den. x 
Y¥.) "452. Compare Use and Occupation 
[39 Cye $50]. 

76. Baum v. Tonkin, 110 Pa. 569, 
1 A 535; People’s Ins. Co. v. Spencer, 
53 Pa. 353, 91 AmD 217; Franklin F. 
Ins. Co. vy. Massey, 33 Pa. 221; Par- 
tridge v. Clarke, 4 Pa. 166. 

77. Debt: 

On a bond generally see Bonds § 145. 
On a bail bond see Bail §§ 142, 337. 
On covenants generally see Covenants 

{il Gye 1131}. 

73. . S—Du Bois v. Seymour, 152 
Fed. 600, 81 CCA 590, 11 AnnCas 656. 

Ala. Wetumpka, etc., R. Co. v. 
Hill, 7 Ala. 772; Bradford v. Stew- 
art, Minor 44. 

Ariz.—Miami Copper Co. v. State, 
17 Ariz. 179, 149 P 758, AnnCasi1916E 
494. 

Ark.—Trapnall v. Merrick, 21 Ark. 
503: Gregory v. Bewly, 5 Ark. 318. 
Ws gia Bhd vy. Roots, 2 Root 
138. 

IliL—Larmon v. Carpenter, 70 Ill. 
549; Leland v. Barry, 69 Ill. 348; 
Fox River Mfg. Co. v. Reeves, 68 
403; Hoy v. Hoy, 44 DL 469; Nash 
vy. Nash, 16 Ill. 79 
gem Fb vy. Chance, 7 Blackf. 
1 

Ky.—Applegate v. Jacoby, 9 — 
206; Richardson v. Flournoy, 7 J. J- 
Marsh. 155; Pollard v. Yoder, 2 A. K. 
Marsh. 264: Hubbard v. Beckwith, 1 
Bibb 492. 

Me.—Seretto v. Rockland, etc, R. 
Co., 101 Me. 140, 63 A 651; Portland 
y. Atlantic, ete, R. Co. 66 Me. 485; 
Jackson v. York, ete., R. Co., 48 Me. 
147. 

Mo.— Little v. Mercer, 9 Mo. 218. 
Pr Y¥.—Culver v. Sisson, 3 N. ¥. 

4. 

Pa.—Respublica y. Lacaze, 2 Dall. 
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or an express promise to pay a particular sum.*? 
Thus debt lies on bills or notes under seal,®* on a 
charter party,*? or on a mortgage containing an 
express covenant to pay a certain amount ** or ex- 
pressly acknowledging a certain sum to be due;*# 
but these attributes are essential, and the action 
cannot be maintained upon a mortgage in the form 
commonly executed in this country * 


and in 


[§ 10] 4. Obligations of Record. As a general 
rule debt is the proper form of action to enforce a 
debt of record,*? such as a judgment,®* whether it 


atts 1 L. ed. 313. 
I.—McCardell y. Williams, 19 R. 
E: vai: 36 A 719. 
* 8, ¢. .—Bradley v. Jennings, 49 S. C. 
Tenn.—McFadgen y. Eisensmidt, 10 
Humphr. 567. 
Va.—Rankin v. Roler, 8 Gratt. (49 


Va.) 63; Newby v. Forsyth, 3 Gratt. 
(44 Va.) 308. 


W. Va.—State v. Harmon, 15 W. 
Va. 115. 
Eng.—Shepherd v. Hooker, Andr, 


156, 95 Reprint 342; Varley v. Leigh, 
2 Exch. 446, 154 Reprint 567; Ingle- 
dew v. Cripps, 2 Ld. Raym. 814, 92 
Reprint 43; Evans y. Jones, 5 M. & 
W. 295, 15i Reprint 126; Pordage Vv; 
Cole, T. Raym. 183, 83 Reprint 96. 
79. Culver v. Sisson, 3 N. Y. 264; 
aby yv. Forsyth, 3 Gratt. (44 Va.) 
80. Larmon vy. Carpenter, 70 Ill. 
549 (holding that, to maintain an ac- 
tion of debt upon a specialty, the in- 
strument must show on its face an 
undertaking to pay a sum certain); 
Mitchell v. McNabb, 58 Me. 506 
(where the action was held not to 
lie upon a sealed bill of sale of a shoe 
business, and an agreement not to 
carry on the same within a specific 
time and place, as such instrument 
contained no covenant to pay any 
~ gpa rye sum); Culver v. Sisson, 3 


Nay 

81. Goodrich v. Leland, 18 Mich. 
110; Rankin v. Roler, 8 Gratt. (49 
Va.) 63; Somerville v. Grim, 17 W. 
Va. 803; Keller vy. McHuffman, 15 W. 
64. See generally Bills and 
§ 1072. 
Shepherd v. Hooker, Andr. 156, 
$5 Reprint 342. 

Actions on charter parties in gen- 
eral see Shipping [36 Cyc 116]. 

83. See Mortgages [27 Cye 1515]. 

&4. Hoy v. Hoy, 44 Ill. 469; Elder 
v. Rouse, 15 Wend. (N. Y.) 218; Cou- 
ger v. Lancaster, 6 Yerg. (Tenn.) 477. 


85. Hl—Larmon y. Carpenter, 70 
Til. 549. 
PF go ea oo v. Stewart, 6 Blackf. 


Md.—Barrell y. Glover, 2 Gill 171. 


Ba 3 Y.—Culver v. Sisson, 3 N. Y. 
Pa—Fidelity Ins., etc., Co. v. Mil- 
ler, 89 Pa. 26; Scott v. Fields, 7 
Watts 360. 
86. Hall v. Moreley, 8 U. C. Q. B. 


584. See also McLaughlin v. Brouse, 
11 U. C. Q. B. 609. 
87. Andrews v. Montgomery, 19 


Johns. (N. ot 162, 10 AmD 213. 

ss. U. S—Du Bois vy. Seymour, 
<r Fed. 600, 81 CCA 590, 11 AnnCas 
a 

Ala.—Nathan v. St. John, 146 Ala. 
596, 40 S 970; Kingsland vy. Forrest, 
18 Ala. 519, 52 AmD 232. 

Ariz— Miami Copper Co. v. State, 
eee 179, 149 P 758, AnnCas1916E 
494. 

Iil—tLeland v. Barry, 69 Ill. 348. 
jo = cman “ga vy. Gardiner, 26 Miss. 

[a] Reason for rule—“The the- 
ory upon which it was held that an 
aetion of debt might be brought upon 


8 piseay 


is a judgment of a court of the same® or a sister 
state, or of a foreign country.*t The judgment 
which is enforceable by an action of debt must be 
a final personal judgment for the payment of a 
sum certain in money. Thus the action will lie 
upon a decree of a court of equity, provided it. is 
for the payment of money only,®* or upon a final 
erder in a special proceeding establishing the in- 
debtedness of record.®** So debt will lie to recover 
& sum. deereed as alimony.®® 
authority debt will lie on a judgment of an inferior 
eourt which is not a court of record.®* Of course 
invahd judgments or orders will not sustain the 
action.’ The pendency of an appeal, or writ of 
error, In the absence of a stay, will not render 
the action unavailable. In some jurisdictions debt 
is the only remedy to recover costs awarded in cer- 
tain aetions.*? 

Awards. Although not technically a judgment, 
debt will he on an award which is for a sum ¢er- 
tain# 

Recognizances. At common law a recognizance 
after forfeiture was equivalent to a judgment,? and 
an action of debt is an appropriate and in some 
jurisdictions the exclusive remedy thereon.* 

{§ 11] 5. Collateral Undertakings. From the 
fact that in the origin of the action of debt the 


a judgment was that, upon its being 
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By the weight. of: 


the one case must be ranked with 


[§§ 10-13 


debtor was usually the party -who received the 
consideration, and who alone owed the debt, the 
doctrine was enunciated and eame to prevail. that 
debt was inappheable. asa remedy in case of a 
breach of promise to pay money primarily due from 
a third person;* and the courts, being unwilling to 
extend its common-law limits in this regard, have 
usually held that.it does not lie on collateral under- 
takings.’ Collateral matters provided for in a bond 
do not preclude the action when the bond is other- 
wise sufficient for its maintenance,® such as a pro- 
vision binding the obligor to give further. security 
when required by a school commissioner.’ <A stat- 
utory exception arises in some states respecting the 
writ of audita querela, which provides that such 
writ must be indorsed, and that an action of debt 
may be brought against the indorser.® 

[§ 12] 6. Conditional Promises. Debt does not 
lie upon a conditional promise for the payment of 
money.? Nor does it le against a corporation or 
municipality to recover compensation or salary 
which by the terms of the employment are to be 
paid from a particular fund;" otherwise, it seems, 
where the obligor individually promises to pay a 
sum certain, although it is to be raised from a par- 
ticular fund." 

[§ 13] 7. Debts Payable in Installments.” 


Tenn.—State Bank v. Cowan, 11 


shown that a judgment is ‘still in 
foree and yet unsatisfied, the law im- 
mediately implies that by the origi- 
nal contract of society the defend- 
ant hath contracted a debt, and is 
bound to pay it;’ Blackstone’s Com- 
mentaries, Lewis’s ed., book 3, pp. 
159, 160." Parks v. Simpson, 33 Ont. 
L. 382, 387. To same.effect Denison 
v. Williams, 4 Conn. 402; Wood vw. 
Decoster, 66 Me. 542; Bissell v. 
Briggs, 9 Mass, 462, 6 AmD 88; Wil- 
Hiams v. Jones, 13 M. & W. 628, 153 
Reprint 262; Hodsden v. Harridge, 2 
Saund. 64, $5 Reprint 693. 

fb] Im Pennsylvania, historically, 
debt was the proper remedy, to which 
form of action assumpsit is the suc- 
eessor. Fullmer v. Pine Tp., 17 Pa. 
Ce. 482; Alexander v. Arters, 17 Pa. 
Co, $79. 

Actions on judgments in general 
see Judgments [23 Cye 1502 et seq]. 


89. See Judsments [23 Cye 1505]. | 


90. See Judgments [23 Cye 1558]. 
91. See Judgments {23 Cye 1604]. 
92. See Judgments [23 Cyc 1503]. 

See also Burges v. Souther, 15 RL 
202, 2 A 441 (holding that action will 
not lie on a Judgment where the de- 
eree on a foreclosure of a mortgage 
provided that defendants pay plain- 
tiff a certain sum, or-in default of 
such payment the premises be sold, 
ete, when part of the defendants 
were married women and as to them 
it could not be a personal judgment); 
Parks vy. Simpson, 33 Ont. L. 382, 
387. (where the court said: 
judgment upon which the appellant 
Sues is not a judgment for the pay- 
ment of a sum of money, either cer- 
tain or uncertain, but the action is in 
reality an action to recover damages 
for an alleged breach by the respond- 
ent of the directions of the judgment 
in not permitting the appellant -to 
remove his bees and honey; and such 
an action does not He”). 

J 93. Davis v. Davis, 29 App. (D. C.) 

238. 

“We lay it down, therefore, as the 
general rule, that in étery instance 
im which an action of debt can be 
maintained upon a judgment at law 
for a sum of money awarded by such 
judgment, the like action can be 
maintained upon a decree in equity 
which is for an ascertained and spe- 
eific amount, and nothing more; and 
that the record of the proceedings in 


and responded to as of the same 
dignity and binding obligation with 
the record in the other.” Pennington 
v. Gibson, 16 How. (U. S.) 65, 77, 
14 L. ed. 847. 

Enforcement of decrees in equity 
by action at law in eres see Judg- 
ments [23 Cye 1504]. 

94, See Judgments [23 Cyc 1505]. 

Debt to enforce order for support 
of bastard see Bastards § 149. 

95. Davis v. Davis, 29 App. (D. C.) 
258, 262 (where the court said: “It 
is the general doctrine. that where 
the final decree for the payment of 
an ascertained and specific sum, as 
alimony, is unconditional and re- 
mains unpaid, it may be enforced, 
like ordinary decrees, in an action of 
debt thereon, as if it were a judg- 
ment at law for the recovery of a 
like sum inanactionof debt’); How- 
ard v. Howard, 15 Mass. 196. 

Enforcement of decree for alimony 
by action at law in general see Di- 
voree [14 Cye 797). 

96. See Judgments [23 Cyc 1504]. 

97. See Judgments [23 Cye 1504]. 

98. See Judgments [23 Cyc 1504]. 

99. Cole vy. Lunger, 42 N. J. L. 
381: Baird v. Johnson, 14 N. J. L. 120. 

Enforcement of payment of costs 
by action in general see Costs [il 
Cye 254). . 

Peni See Arbitration and Award § 
200. 

2. See Recognizances [34 Cyc 557]. 

3. See Recognizances [34 Cyc 
557]. 

4 Gregory vy. Thomson, 31 N. J. 
L. 166 


166. 
= Ala.—Whiting vy. King, Minor 
122. F 
se ee y. Shfeve, 24 Ark. 


Me.—Reid v. Blaney, 2 Me. 128. 
N. H.—Lovell v. Bellows, 7 N. H. 
375. 
N. J.—Gregory v. Thomson, 31 N. 
J. L. 166; Flanagan v. Camden Mut. 
Ins, Co. 25 N. J. 506. 

N. C—Clayton v. Blake, 26 N. C. 
497. 

Pa.—Lacaze v. State, Add. 59, 79 
(where the court said: “Upon this 
subject, I take the rule to be, that 
wherever the defendant, by the ex- 
press terms of the contract, is only 
a guarantee on behalf of another, 
there debt will not lie against him, 
being only collaterally bound”). 


Humphr. 126; Tappan v. Campbell, 9 
Yerg. 436 [crit Bayley v. Hazard, 3 
Yerg. 487]; Olive v. Napier, Cooke 


1. 

Eng.—Farley v. Briant, 3 A, & E. 
839, 30 ECL 881, 111, Reprint 632; 
Harrison vy. Matthews, 10 M. & W. 
768, 152 Reprint 682; Randall v, Rig- 
by, 4.M. & W. 130, 150 Reprint 1372. 

Ont.—McLean y. Tinsley,:7 U..C, 
Q. B. 40.44 

But see Bullard v. Bell, 4 F. Cas. 
No, 2,121, 1 Mason 248, 296 (where 
the court said: ‘Whenever the law, 
upon any undertaking, whether di- 
rect or collateral, gives the party a 
title to a determinate sum, which be- 
comes his absolute due by the rules 
applied to the contract, it should 
seem, that an action of debt must, 
upon admitted principles, be held to 
lie. Indeed, an action of debt against 
a pledge or collateral security, eo 
nomine, is as old as the Common 
Law itself; and Glanville gives the 
form of the writ against them. It 
was, to be sure, necessary, that the 
engagement should be under seal, or 
be binding by custom for a sum cer- 
tain (though Fitzherbert seemed to 
think otherwise;) yet this was be- 
cause, by the law of the land, the en- 
gagement was otherwise not binding, 
but was void asa nude pact. It does 
not seem to me an overstraining of 
the old doctrine, to apply it to any 
eases of collateral undertakings, in 
respect to which the law now pro- 
nounces, that the parties to the con- 
tract are bound to pay, not unliqui- 
dated damages, but a sum cer- 
tain”). . 

6 Casey v. Barcroft, 5 Mo. 128. 

7. Casey v. Barcroft, 5 Mo. 128, 

8. Reid v. Blaney, 2 Me. 128. See 
also Audita Querela §§ 3, 45. 

9. Blevins v. Blevins, 4 Ark. 441; 
McLean y. Tinsley, 7 U. C. Q. B. 40. 

10. Illinois State Hospital v. Hig- 
gins, 15 Ill. 185; Addison y. Preston, 
12 C. B. 108. 74 ECL 108. 10 EngL& 
Eq. 489, 138 Reprint 842; Jones y. 
Carmarthen, 8 M. & W. 605, 151 Re- 
print 180, 

Mandamus as proper remedy see 
Mandamus [26 Cyc 266]; Municipal 
Corporations [28 Cyc 460]. 

11., Pollard. ye, Yoder, 2A... 3K. 
Marsh. (Ky.) 264. . 

12. Accrual of debt payable in in- 
stallments see Actions y 389. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$§ 13-16] 


While there are some statements to the contrary,™ 
the rule is that, where the obligation consists of an 
entire sum, payable in installments, debt) will not 
le for any particular installment until all become 
Where, however, a bond conditioned to be 
paid by installments is given and a penalty is also 
attached thereto, debt will lie for the penalty upon 
a default in payment of the condition.” 

{[§ 14] 8. Interest before Maturity of Debt. 
It has been held that debt does not lie for the re- 
covery of interest payable at certain intervals be- 


due.1* 


fore the debt itself becomes due.!® 
[§ 15] 9. Torts. 


13. Faw. v. Marsteller, 2 Cranch 
(U. S.).10, 23, 2 L. ed. 191 (where 
Marshall, C. J., said: “A contract 
for the payment of distinct sums of 
money, at different periods, is very 
much in the nature of distinct con- 
tracts. An action of debt lies for 
each sum, as it becomes due”); Hoy 
v. Hoy, 44 Ill. 469 (where it was said 
that debt would lie on an indenture 
conditioned for the payment of a 
specified sum annually for ten years, 
on a particular day in each year,as 
such several poymente did not consti- 
tute a part of a gross sum, but each 
was a separate and distinct obliga- 


tion). 

14. Ark.—Inglish y. Watkins, 4 
Ark, 199. 

Ill—Hoy v. Hoy, 44 Ill. 469. 

Por eees Heraeen: v. Hay, 3 Blackf. 
* Iowa.—Boynton vy. Salinger, 147 
Iowa 537, 542, 126 NW 3869. 

Ath fcc acl v. Brown, 10 B. Mon. 
Pa.—Bush v. Stowell, 71 Pa. 208, 
10 AmR 694. ‘ 

a ee v. Wood, 3 Sneed 

Va.—Peyton v. Harmon, 22 Gratt. 
(63 Va.) 643. 

Eng.—Rudder vy. Price, 1 H. BI. 
547, 126 Reprint 314; Dean v. Gover, 
2 Saund. 302, 85 Reprint 1096. 

Ont.—De Tuyl v. McDonald, 8 U. C. 
Q. B. 171 (holding, however, that the 
facts involved in that case would not 


warrant the application of this doc- 
trine); Forsyth v. Johnson, 6 U. C. 
rere O48." 87, 


“At the common law, an action of 
debt might not be maintained until 
all the installments had matured. 13 
Cye 411. But in other forms of ac- 
tion, a different rule prevailed. In 
Bush vy. Stowell, supra... the court, 
speaking through Sharswood, J., said: 
‘Lord Coke announced the distinction 
between actions of debt and of cove- 
nant or assumpsit upon an agreement 
to pay a sum of money by install- 
ments, which has been recognized and 
followed since: “If a man be bound 
in a bond or by contract to another 
to pay a hundred pounds at five sev- 
eral days, he shall not have an ac- 
tion of debt before the last day be 
passed. But if a man be bound in 
a recognizance to’ pay a hundred 
pounds at five several days, presently 
after the first day of payment, he 
shall have execution upon recogniz- 
ance for that sum, and shall not tarry 
till the last be passed, for that it 
is in the nature of several judg- 
ments. And so it is of a covenant 
and promise; after the first default, 
an action of covenant or an action 
‘upon the case doth lie, for they are 
several in their nature.” Coke Little- 
ston, 292b. Lord Loughborough re- 
viewed all the law on this subject 

' in Rudder v. Price, supra, in which 
it was held that an action of debt 
will not lie on a promissory. note, 
payable by installments, till the last 
day of payment be passed.’” Boyn- 
ton vy. Salinger, supra. 


‘ 


Since debt will lie only for a 
sum which is either certain or readily reduced to a 
certainty,” ordinarily it will not lie when ,the cause 
of action arises from a tort where the damages are 
uncertain;** but when the damages are rendered 
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torts.”° 


Escape. 


certain by statute the action will lie. 
statutory provision debt may be made an appropriate 
remedy to recover damages arising from certain . 
In. some jurisdictions the tort may be 
waived and debt maintained.*! 

While debt did not le at common law 
against an officer for the escape of a prisoner,” 
this remedy was by statute extended to an eseape 
upon execution,* which change has been generally 
recognized and the remedy applied in this coun- 
try;"° but its application has been denied for an es- 


[is c.F.] 9 


By express 


cape on mesne process.*° 


15. Fontaine v. Aresta, 9 F. Cas. 
No, 4,905, 2 McLean 127; Coates v. 
Hewitt, 1 Wils. 80, 95 Reprint 503; 
Forsyth y. Johnson, 6 U. GC. Q. B. O. 
S. 97. See also Penalties [30 Cyc 
1345]. 

16.. Lyall vy. London, 8 U. Cc. C. 
P, 3865, 3869 (where the court said: 
“(If] I find no authority for holding 
that interest on a debt certain, con- 
tracted to be paid at fixed days, be- 
fore the debt itself is to fall due, 
can be treated as becoming a separate 
and distinct debt, payable on each 
of such days, and recoverable in an 
action of debt, though I confess I 
cannot frame to my own mind a sat- 
isfactory and convincing reason why 
it should not; I suppose that it must 
be, that it is one contract to pay one 
sum, with interest, and that there 
ean only be one action of debt on one 
contract, and the interest is regarded 
as inseparably connected with the 
debt, though payable from time to 
time before the debt falls due, It 
cannot be as damages; first, because 
it is an actual term of the contract. 
Secondly, because there can be-no 
damages for detaining until the debt 
itself has become payable and is: un- 
paid. But why the agreement to pay 
a sum certain, or capable of being 
made certain by computation, half- 
yearly, until another sum is paid on 
a distant fixed day, is not to me so 
clear. Still it is not the practice to 
treat interest, although expressly re- 
served by the terms of the contract, 
and payable at fixed days before the 
principal becomes due, as forming an 
independent item and debt certain on 
each of those days, for which an ac- 
tion of debt could be maintained. If 
it were so, then the plaintiff would 
be entitled to claim interest upon 
each such sum by way of damages 
for its detention, which would in 
effect be the recovery of compound 
interest, which it is not the practice 
of courts of law to allow”). 

Interest as distinct cause of action 
in general see Bonds § 138; Interest 
(22 Cye 1571]. 

17. See supra’§ 5. 

18. . Steere v. Field, 22 F. Cas. No. 
13,350, 2 Mason 486; Eads y. Pitkin, 3 
Greene (lowa) 77; chamberlin v. Cox, 
2)N...J. Le 318. 

19, Chaffee :v. U. S., 18 Wall. (U. 
S.) 516, 538, 21 L. ed, 908 (where the 
court said: “The action of debt lies 
for a statutory penalty, because the 
sum demanded is certain, but though 
in form ex contractu, it is founded 
in fact on a tort’); Drennen Motor 
Car Co. v. Evans, 192 Ala. 150, 153, 
68 S 303 (where the court. said: 
“Every right of action for which debt 
has been held to be an ‘appropriate 
remedy’ is not an action on the con- 
tract. The cause of action for the 
penalty for destroying or damaging 
trees is a tort, hut, the penalty be- 
ing fixed by statute, debt is an ap- 
propriate remedy"); Higdon v. Ken- 
nemer, 120 Ala. 198, 197, 24 S 489 
(where the court, in holding that a 
count in assumpsit could not be 


[§ 16] 10. Statutory Obligations. 
sence of statutory remedy it is a general rule that 
debt will he to enforce statutory obligations for 
the payment of a sum either certain or readily re- 
duced to a certainty." 


“18,350, 


In the ab- 


So where the obligation is 


joined to a count in debt to recover 
a statutory penalty for cutting trees 
said: “The count in assumpsit coulé 
not beintroduced forthe simple rea- 
son, that counts ex contractu, and 
counts ex delicto may not be joined 
in the same complaint”). 

Debt an appropriate remedy for re- 
covery of penalty see Penalties [30 
Cye 1845], 

20. See statutory provisions; and 
Eads v. Pitkin, 3 Greene (lowa) 17; 
Orne v. Roberts, 51 N, H. 110, 

21. Alsbrook vy. Hathaway, 3 
Sneed (Tenn.) 454. 

22. Steere v, Field, 22 EF. Cas, No, 
13,350, 2 Mason 486, 513 (where the 
court said: “There does not seem 
any reason to suppose, that debt was 
a remedy for an escape at the com- 
mon law; for according to all analo- 
gies of that law, it lay not in cases 
of tort, but of contract only, where 
the claim was for a sum certain; and 
it seems impossible to conceive, that 
the injury to the plaintiff in cases of 
escape could always be a sum certain, 
From the nature of the case, it is a 
tort, sounding in damages, and _ per- 
petually varying in measure and ex- 
tent’). 

23. Statute of Westminster iI ¢c 
11; 18 Edw. I; 1 Richard IT e 12. 

24 Steere v. Field, 22 F. Cas, No. 
2 Mason 486; Plumleigh vw. 
Cook, 18 Ill. 669; Lovell yv. Bellows, 
7 N. H. 875; Bonafous v. Walker, 2 
T. R. 126, 100 Reprint 69. 

25. Steere v. Field, 22 F. Cas. No. 
18,350, 2 Mason 486; Plumleigh vw. 
Cook, 18 11. 669; Porter v. Sayward, T 
Mass. 377. See also Sheriffs and 
Constables [35 Cye 1791]. 

26. Lovell v. Bellows, 7 N. H. 375. 

27. U. S—U. S. v.. Chamberiin, 
219 U.S. 250, 3 SCt 155,55 L. ed. 204; 
Chaffee v. U. S. 18 Wall. 516, 21 L, 
ed, 908; Meredith v. U. S., 18 Pet. 486, 
10 L. ed. 258; U. S. v. Mexican In- 
ternational R. Co., 154 Fed, 519; U. 
S. v. Younger, 92 Fed. 672; Falconer 
v. Campbell, 8 F. Cas, No. 4,620,: 2 
McLean 195 (holding that action will 
lie to enforce directors statutory lia- 
bility for debts of bank); U. S, wv. 
Ebner, 25 F. Cas. No, 15,020, 4 Biss. 
117; U,.S. v.. Lyman, 26 F. Cas. No. 
15,647, 1 Mason 482; U. S. v. Morin, 
26 F. Cas. No. 15,810, 4 Biss. 93; U. 
S. .v. Mundel, 27 F, Cas, No. 15,834, 
1 Hughes 415; U, S. vy. Tilden, 28 
F, Cas. No. 16,519, 9 Ben. 868. 

Ala.—Southern Car, ete, Co. v. 
Calhoun County, 141 Ala. 250, 87 S 
425; Strange v. Powell, 15 Ala, 452; 
Spence v. Thompson, 11 Ala, 746 
(holding that, although a_ statute 
calls the penalty “damages,” if it 
fixes the exact amount it is held that 
debt is appropriate); Blackburn vy. 
Baker, 7 Port. 284; Pettigrew v. Pet- 
tigrew, 1 Stew. 580. 

Ariz.—Miami Copper Co, v. State, 
arm 179, 149 P 758, AnnCas1916E 


51 gah State v. Poulterer, 16 Cal. 
1gg002—Drakesly vy. Roots, ‘2 Root 


he 
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for the payment of a er forfeiture, af eumulative only; and debt may be maintained at 
lg duties, of Heenses,™ or af legacies ™ the option of plaintif s« bat where the statute 

Where remedy is provided. Where a statutory | creates the right or lability as well as ibes 
remedy is given for the enforcement ef a commen- Ci Seis OF Setereeaical, Gaekirenety ul be held 


law liability, such remedy is usnally held to he 


tM. DEFENSES 


{§ 17] In general it may be said that any mat- } 
ters which show that defendant is not indebted 


| 


tracts? 38 
cere 


to plaintiff in a sum certain of money will consti- | ute? 
tate a goed defense,* whether the actien he | 
IV. PARTIES 


[§ 18] Plaintiffs“ The general rule is that | 
whenever a sum certain is dee a person he may 
maintain an achon of debt thereon, regardless of 
the personnel of plaintiff” Thus the action may | 
be maintained by the United States,™ by a state,* | 

Til—Peo. v_ Dummer, 274_T. S37, | a Gedt, which he 
ii3 Rat S34;. Whiteside v. Divers, 3/ contracted to 
TH. 336. L©@ cow Oe 

jewa—Seraniton ~ oo 1ss 


Towa 457, 144 NW 1024 | 
Ky.—Portiand Dry Deek, e peed Ca, 


ee 4 Minami 
State, Anz 173) a 


Per 
= 143 P TSS, AnnCasl$iGE 494 
e effeet Stearns 
Gas) Na_ 13341, 2 Paine 30@ 


by beneficiaries im a certificate in a mutual benefit 


| assoeiation,® by legatees,** or by_exeeutors.7 


Defendints.s parties who are 
bound to pay the debt alleged to be due shoul be 
made parties defendant,® bat the personnel of de~ 


hath ¥ Tewksbury, eee SOT. 
“Green. Baik 3 Ne 


N,J—Comden % allen, 26 NZ 
N, ae %. Bazar, 4 Bi — 


i 


TT 


WS, 22 | ta 33 
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% Portland, i2 B. Mon, TU_3e j {2} Bee — Pa-—Moyer ¥. oy L« Bie beige e 

The court Sad: “It IS Onjected that SAAT | Sprineela Pa Se SS oe ee 

the action af debt can net be main-/ 164 MN A. 276 281 fat 233 WL) 

tained for the demand disclosed Im/ $46 $7 NE 672} Gwhere the court | a gee Se otions b tee 

the declaration. . But as the @@m/ said: “We thi that debt Is the W— Tamer We ie hk 
is certaim and due By statute ang as proper ef action fer the re-| 483 (heldime that debt on 

@ebt is the ordimarr covery by & municinality ef remuner | lease would ea Re ae a pare 


UPOR 
Statates, we Ge not perceive why if 
the Gefendants are certainly bound 
to pay ‘the tax te the plaintiffs the | 
action of Gebt may not be maintal 
even if they age resert t & wRere 


avior 


Soe for tne ne salt he 

MoS t wse 2 QCCUPRREY 

ef its streets and alleys”). 
Statutory 


be 


Sammary moGe of cvercien”); | Ren ef p peeee a tmeecrat i >. 

chara v. Maysville, eto, Tama Cas | (Mass) 314; Jeffrey Biee-Hili | x “Gatayien wy Gree, § NC 6h 

i Dana S$. | Taran Corn, 18 Mass $88; Bilis ¥ | ch v. Morris 12 Sere. & 
Me—Houghten v. Stowell, 2§ Me | WhitlecK 10° Me TS; ree w Reb | Re ie it 

215. jerts 51 N. BE 118: Dewa wv. Seawell,| Va. % Milne 12 Leigh (33 
Mass—Jefirey v. Blue-Hill Taran | 14 N.C 185; Reckwell vy. State, 17] va)” — 37 AmD $46 

Corp. 10 Mass 368; Biceleow v. Cam-/ Oh 22a Gat: ® Terabell, 18 UO. CG 

bridge, ete. Turnp Corp, T Mass | 38 See Penalties [80 Cre 1345) 1@ B WL 

202; Rice v. Barre Turnma Cor, 4/ Recovery of hy action | SB See generally tracts § 732 

Pick. 132. j tam see Penalties [30 Cre Se as SS See generally Bonds § 148 
Mo—Miller vy. Conway, 2 Me 213. 2 See Meni Corpera SQ See Fadements 
Nev.—Siate vw. Yellew Jacket Sil-/ Gre i712]: Taxation tet Cre SS Cye 151i). 

wer Min. Ga. 14 Nev. 220 Sa. a eng li NS = Ped a. See Taterzal Reve- 
N, B State ¥ Manchester, et seq; Internal Revenmee mune [22 Cre 1879}: Ges FO Cre 

Co, 62 N. H. 33, 38 A WE (nondbes 2670). 1333]; Vaxation (37 1278. 

that an action ef debt will He te re- Ss en [23 = uate a. 

cover from a railroad corperation the / and New Castle x Chi Miectrie, | Parties yg action to enferce 

surplus of its net legs waar ete, Co. 16 PR. Ca 66s Lapp aism 3 — isa en which 

ten eent of its ftares: wack Pa S 3 Hes: 

surplus is, by the terms of the fran- See Exeeutors and AGmimistra-/| Contract see Contracts § $05. 

chise, parable oo ters [22 Cre 83 Taasmeant see ts [23 Cye 

the state); Orne wv Roberts. 51 N. See Actions § 101. 33587}. 

=: — ws is 2 NS Aa = sit = z and ‘ a | Sesig’ss Seas Gag 

80; Morrison v. > SS Am holding Specialty see Bonds 

SOEs Seccensiaas ssa ee : ES 25 Saris se ke ea bet 
5 wenhoven w. Mi & year a @y, execution 

County, 44 N. J. BL. 232; Dallas ¥./ mieht also ly issue where the court said: “Whether an 

Henary, 3 N. JL L. = ae be Se 48 Cal 514 | action os is maintainable de- 
NL ¥—Simonson Spencer, 15 RABVsea hy | Beads mpen the question whe is 

Wend. 548 (Gtockbelder's Rabiiity ~ SSE statute ‘es line § S at pab- | the maRae See eases infra 

debts of corperation) : >Van Heok v. auction mich oe by an 


Whitlock, 3 Paige 468 
Pa—Garma 
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Harrison, 24 
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Soe 


this = 
ss. LS WA 


age ag 22 GS. 
caches). 238, 31 Scr x Deka 
Cole. i. 337 NS 


a L. ed. 204; r 
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Tex—Havidson v. Missouri Pac. R.| qiiection Of & tax, Rotwithetendns | 18 Wan (CO. @. S) 31 LE ea 28 
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mISvTille- tress 
On 83 va 22 > SE $9; Sims v.|/ Me—Ware v. Pike 12 Me. 303 Ta. as Pee. AmaGeesteR 
8 (33 Va.) 473. Mass—Green vw. Dana, 33 Mass | anz " 133 
Eng.—Tilson vy. Warwick Gas t}] 493: Sterer ~. Steren 6 = 330 bo 
Co, 4B. & € M2, 10 ECL S77, ie7 (helGime that the remedy the Abe Lincoln t Life, ete. 
Reprint 1317; Catlers Co. v. Hunsiey,/ bend of an admimistrater, P aioe Ps * Miller, 23 ms re 2) ee 
Dd. ae aka 442; College af | merely cumulative debt, would Te | @S. See Hxecutors and A 
ese sik Ss SBeer Jenes, 2 te ae -eee wae > B25 ad | EES ae Teren Corp. 
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—. 413, Si Reprint 3 N. C—Casey wv. Giles, 18 N.C 1. 4 Piek. GQiass) 133. 
Ont—Jones v. Cusce . we 3 4 ss 
taj —Mr. Black- | 12: Parties Gefendant, Im action te en- 
stone S? ... Per it is a part of Uw S—wT_S -« Gafin 97 T feree particular LRAS OR 
the original contract, entered Inte by |S. 546, 553 note 24 EL ed. 1OtDR which debt Hes: 
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§§ 18-20] 


fendant ordinarily is immaterial.®? 


Executors and administrators. 


[§ 19] A. Writ. 


form of pleading.®° 


In Maine, under a statute providing that the 
mayor and the treasurer of cities, or the selectmen 
of any town, or assessors of any plantation, to 
‘‘may, in writing, direct an 


which a tax is due, 


50. U. S.—Childress v. Emory, 8 
Wheat. 642, 5 L. ed. 705; Falconer v. 


Campbell, 8 F. Cas. No. 4,620, 2 
MeLean 195. 

Ala.—Spence vy. Thompson, 11 
Ala, 746 


Me.—Sanford School Dist. No. 2 v. 
Tebbetts, 67 Me. 239. 

Mass.—Smith v. First Cong. Meet- 
Teneo 8 Pick 178. @ 


Y.—Simonson v. Spencer, 

Wend. 548; McKeon v. Caherty, 3 

Wend. 494. 

BES C.—Humphreys v. Buie, 12 N. C. 
Tenn.—Gardner y. Henry, 5 Coldw. 


458; Bodenhamer y. Bodenhamer, 6 
Humphr. 264. 
30 Vt. 


egy ene CRARRier, Vv. 

[a] MDlustrations of parties de- 
fendant.—(1) A corporation. Smith 
v. First Cong. Meetinghouse, 8 Pick. 
(Mass.) 178. (2). Directors of a 
bank. Falconer v. Campbell, 8 F. 
Cas. No. 4,620, 2 McLean 195 (statu- 
tory liability for debts of bank). (3) 
A stockholder. Simonson vy. Spencer, 
15 Wend. (N. Y.) 548. (4) Trustees. 
Chandler vy. Warren, 30 Vt. 510. (5) 
Public officers. Spence v. Thompson, 
11 Ala. 746; Sanford School Dist. 
No. 2 vy. Tebbetts, 67 Me. 239; Boden- 
hamer v. Bodenhamer, 6 Humphr. 
(Tenn.) 264. (6) Stayer of execu- 
tion. Humphreys v. Buie, 12 N. C. 
378; Gardner v. Henry, 5 Coldw. 
(Tenn.) 458. (7) Stakeholder of a 
bet. McKeon vy. Caherty, 3 Wend. (N. 
Y.) 494. 

51. Childress vy. Emory, 8 Wheat. 
(UO. S.) 642, 5 L. ed. 705; Barry v. 
Robinson, 1 B. & P. N. R. 293, 127 
Reprint 475. 

{a] Reason for rule.—“The reason 
is obvious; the plaintiff shall not, 
by the form of his action, deprive 
the executor of any lawful plea, that 
might have been pleaded by his tes- 
tator; and as the executor can in 
no wise wage his law (Com. Dig. 
Pleader, 2 W, 45), he shall not be 
compelled to answer to an action, in 
which his testator might have used 
that defence.” Childress v. Emory, 


Warren, 


oo (UO. S.) 642, 673, 56 L. ed. 
52. U. S.—Childress v. Emory, 8 


Wheat. 642, 5 L. ed. 705. 
Ala.—Pettigrew v. Pettigrew, 1 

Stew. 580. 

oe vy. Hanford, 6 Conn. 


gMlass.—Storer v. Storer, 6 Mass. 
J.—Harrison v. Vreeland, 38 N. 
te FP sarin v. Bradley, 1 Cai. 

Oh.—Tupper v. Tupper, 3 Oh. 387. 


were v. Bickley, 2 Rawle 


At common law 
debt would not lie against an executor or an ad- 
ministrator where the testator could have waged his 
law;>! but as this defense has never been allowed 
by our courts it follows that the action will gen- 


At common law the writ 
usually runs in the debet and detinet,®® although at 
present this precise expression usually is not re- 
quired ;°° yet it must be sufficiently technical to 
enable defendant to determine the style of action.°? 
In some jurisdictions the debt must be demanded in 
the writ as a particular sum;°* and while in other 
jurisdictions a failure so to do is not fatal,°® yet 
the insertion of the sum is regarded as the better 


DEBT, ACTION OF 


180.3.) 11 


erally be held to lie against such parties in this 


take advantage 
ment.58 


V. PLEADING 


Surplusage. 


[§ 20] B. 


S. C.—McEwen v. Joy, 41 S. C. 33. 

Tenn,—Thompson v. French, 10 
Yerg. 452. 

Eng.—Plumer y. Marchant, 3 Burr. 
1380, 97 Reprint 884. 

And see Executors and Administra- 
tors [18 Cyc 973]. 

53. Childress v. Emory, 8 Wheat. 
(U. S.) 642, 5 L. ed. 705; Carson v. 
Hood, 4 Dall. (Pa.) 108, 1 L. ed. 
762; Norwood v. Read, Plowd. 180, 
75 Reprint 276 [cit 2 Saund. 73 note 
2, 85 Reprint 743]. 

54. Attachment in action of debt 
see Attachment § 100. 

peter in action of debt see Arrest 


55. Martin Civ. Proc. § 41 (where 
it is said: “Notwithstanding this re- 
striction of the action of debt to the 
enforcement of particular. contract 
rights for the payment of money, the 
form of the writ in the Superior 
Courts retained its ancient proprie- 
tary features, although in modern 
times they were gradually dropped 
from the action itself. While the 
modern declaration recited the writ 
according to its ancient form of ow- 
ing and detaining the money, in its 
statement of the cause of action, the 
contract is set forth, and non-pay- 
ment or refusal to pay after demand 
or request is the breach for which 
redress is sought’). See also 3 
Blackstone Comm. p 155 (where it is 
said: “The form of the writ of debt 
is sometimes in the debet and detinet, 
and sometimes in the detinet only: 
that is, the writ states, either that 
the defendant owes and unjustly de- 
tains the debt or thing in question, 
or only that he unjustly detains it, 
It is brought in the debet as well 
as detinet, when sued by one of the 
original contracting parties who per- 
sonally gave the credit, against the 
other who personally incurred the 
debt, or against his heirs, if they are 
bound to the payment; as by the 
obligee against the obligor, the land- 
lord against the tenant, etc. But if 
it be brought by or against an execu- 
tor for debt due to or from the testa- 


tor, this not being his own debt, 
shall be sued for in the detinet 
only’). 


[a] Forms of writ.—Willington v. 
Stearns, 1 Pick. (Mass.) 497; Cooke 
v. Gibbs, 3 Mass, 193. 


56. Guion v. McCullough, 11 F. 
Cas. No, 5,863,, Brunn. er th I 
Page v. Farmer, 6 N. C. 

BE Hoy v. Brown, 16° N. Dey oka 

58. 


Weld v. Hubbard, 11 II. ae i, 
Sterling v. Sinnickson, 5 N. J. 

885; Emmons vy. Bailey, 32 S. C. rE 
422. 424 (where the court said: “So 
inveterate and uniform, here and in 
England, has the usage and practice 
become, of inserting in the writ in 


country ;°* and even when the rule was otherwise, 
the executor could waive the benefit thereof, and if 
instead of demurring he entered a plea he could not 


of the objection to arrest judg- 


action of debt to be commenced in the name of 
such city, or of the inhabitants of such town or 
plantation, against the party liable,’’ such written 
direction is necessary to the maintenance of the 
action and must be alleged in the writ.®! 

A statement in a writ of the kind 
of debt,°? such for instance as ‘‘debt on an award,’’ 
is surplusage, and if objectionable at all it is only 
so as matter in abatement.®* 
Declaration—1. 
a general rule that the declaration should conform 
to and follow the writ, 
and it must be sufficiently technical to distinguish 
the form of action.®® n 


In General. It is 


summons, or precipe,°* 


Where the form of the dee- 


debt the ‘sum certain’ sued for, that 
we do not feel at liberty now to 
regard it as unimportant’). 

59. Stickney v, Stickney, 16 N, H. 
163; Marsteller vy. Marsteller, 98 Pa. 
350; St. John Sewing Mach. Co, v. 
Reinhart, 1 Chest. Co. (Pa.) 528. 

60. St. John Sewing Mach. Co, v. 
Reinhart, 1 Chest. Co. (Pa.) 528. 


61. Wellington v. Small, 89 Me. 
154, 156, 386 A 107. 

62. Brown vy. Warnock, 5 Dana 
(Ky.) 492. 

63. Brown vy, Warnock, 5 Dana 


(Ky.) 492, 494, 

none Ala.—Lee v. Adkins, Minor 
Ky.— Christian Bank y. Greenfleld, 

7 T. B. Mon. 290; White v. Walker, 

1 T. B. Mon. 34. 

N. J epee eens v. Sinnickson, 5 N, 


de Ae 

Ss. C—Emmons y. Bailey, 32 S. C. 
L, 422, 

Va.—Hatcher v. Lewis, 4 Rand. (25 


Va.) 152. 
Burscoe, Comb. 


Eng.—Austin vy. 
283, 90 Reprint 480; Pemberton v, 
498, 79 Reprint 


Shelton, Cro, Jac. 
Saunders, 2 Lev. 4, 


425; Hulme y, 

83 Reprint 425; Stafford v. Beneath, 
10 Mod. 69, 88 Reprint 630; Hadley 
v. Styles, 10 Mod. 7, 88 Reprint 6599; 
Marsh v. Cutler, 3 Mod; 41, 87 Re- 
print 265. 

[a] Tlustrations—A demand of 
interest in the declaration not claimed 
in the writ is not erroneous, but 
charges of protest not so demanded 
should not be averred in the declara- 
tion. Hatcher v. Lewis, 4 Rand, (256 
Va.) 152. 

65. Metcalf v. Robinson, 17 F. 
Cas. No. 9,497, 2 McLean 363; McGin- 
nity v. Laquerenne, 10 Il, 101; Cruik- 
shank v. Brown, 10 Ill. 75; State v. 
Folsom, 26 Me, 209; Brill v. Neele, 3 
B. & Ald. 208, 5 ECL 127, 106 Reprint 
Se Dalton v. = Aesth 2 Smith K. B. 


[a] Reagon for rule.—‘If this dis- 
tinction is disregarded, it will be 
impossible for a defendant to know 
from the declaration in which form 
of action he is sued, and conse- 
quently he can not know how to 
frame his defence...and what 
would be a good defence, as for in- 
stance the statute of limitations of 
five years, if the action were as- 
sumpsit, would be no defence if the 
action were debt.” McGinnity v. 
Laquerenne, 10 I)l. 101, 104, 

{b] Forms of declaration.—Wil- 
liams v.  saaae dad 1 Ala, 502; Massey 
vy. Chance, Blackf. (Ind.) 160; 
Portland v. iawn ete., R. Co.; 66 
Me, 485; Smith v. Baltimore Woman's 
Medical College, 110 Md. 441, 72 A 
1107; Gray v. Johnson, 14 N,. H. 
414; State v. Stevens, Smith (N. H.) 
251; Thomas vy. Cameron, 17, Wend. 


B pscyj DEBT, ACTION OF  aSS Rat 


action is brought om a statutory obligation, all the 
| faeis necessary fe the imcermac of the Rability 


delinei;* bat this is noi alwars necssary;™ and 
exe 


img may require thai the declaration be im the de- j-tiee inyupen a jedement © or an instrament im writ- 
lumet only,™ it has been held met ie be a faial defect | ing, usually it is sufficient if it be declared an ac- 
to lay 3 mm beth the dGebet and definee™ The | fe tis legal effect“ providing if ake states 
omissen of both the debet and deiimei is a fatal | any maiiers af indecemeni fo explain the contract 


defeci," when demurred te specially.= Im accord. when necessary avers thai defendant azreed ie 
ance with the general rules of pleading ™ ihe dee | pay,“ and stows an inferest of plaintiff in the @ause 
larahen mast, by deimite and cerfaim allezaiiess, | ef action= Where the action is upon a reco 
aver every meieral faci which constitutes plain | nizance the declaration Shoold aver that if has been 
iait’s cause af action ™ Gled er recorded im the courf im which it is re- 
Surplusage. The cemeral reles of pleading in re- | turmable The declaration im an action of debt for 
gard ie sarphasace © apply ie fhe aciten ef Gebi™ rent Im arrear need not declare epon the deed; it 
[§ 21] 2 Particular Avermesis—a. The Obl will be sufficient if it states the subsiance ef ibe 
gation. The declaration musi allere all facis neces. | demike * Tf the obligaiton has been assigned, the 


@ |) 6 Sgn ar Iss [2] Dectacatien held sadiciest in jt its lesel efeci™. See senerally 
5 >& zt 


Co. ¥. _Drech 181 Pa_ 273; Gobbert «jam actien expen: ¢ = Beage | TeGements (23 Cre 151 

Premcis, 32 Pa TS: © Bartley, |v. Chkeca TS BL ES a ball) Se —s ~ Giant, T Are 

= Pa Ces. 27k, 1 A 333; Der © bead. — a7 Wene iS: Colwell y Bell 3 Are 432 

Lawrence, 18 Vi S17; Camsizcin= x) GF) 3& Ti—Nash + Nash 16M FS _ 

Herndon 2 Cali @ V2) S92: Max- §[}] Deciaration bold Deeiiciet im MG. a a A 

well Re, -N EB = am action epen:. (2) A contract fer 551 (@echratien 2a saiicieat 

S& Hencer vw Dode M Ari PE: = reser Surcmn « Parke 21 N_ | aseinst demurrer, althoech wantine 

= =~ =i 3 aan a 2S i ee 5 Mersam, 2 a sae Bee Sl Tears. 
S== cess r SS Section maemer_ : —s x 

& Hest wv byt, § Yee Gem) iN TL. SS & indenture. =| Cem. 16 Mass 
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#12; Lawrence v. Dowsherts, 3 Years. « Mase 12 $e Gs ee 284 °37/ Me—tLiwe y Mere: § Ma 21S 


(Tem) £33; Yeane v. Hawkins. ££) AmeD €26 () A mote dy ingore 5 ee 3 NE 
Guten 5 re *Citane rH = 18 Watt Ps) ish wh eee = = A 
ex. ¢( e + = € 3 
™ Beckwith T Lech (S$! Va) S8 S [St Gre 33 | Yeaa—Huat ~ Lyk, § Yew. 22 
Woodeack vy. Mersen, § Mot S687) RH Beer ier, 323 lm. Wa—Davis « Mead 13 Gant Gt 
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ef only | pari ef his stieremce and 4 tect G Va) 114 SS Amd! Raye, 984 32 2 385. 

ies i fal Sattar ehoneber instre- 
WGehi ahridce their Ge=and ami a FR 2 C—Ielier v. Pimni, $ DC | memt—Tbe mere faci that the plead 
ef) ~ jeriss the Instrument ceed 
the Gebet and Getiest"™ Wike: « Sev ©. Hoy, ££ Ml 462: White- | c= by calline 3t a mote instead of a 
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S&S. Cen . Emory, ? Wheat Pa—Com wv. Leonard, 18 WiieNC | T7803. 
@_S) 2 3 bh ea Te: a os Ee ¥v, Rebieses, 17 F. fs 
Mi 3 TB Mee er) 223: W.. Wa: ¥. Becher, @ W._ Ne S297, 2 Meheca 363. 
¥ Besee 3 Bast 2 whey bs BO ~*~ Rebmes, 17 KF 
BEint £35 : BS ) @s Wa 3497, 2 Mectean 383; 
YO. ChRGress ~ Emory, § Wient pie * Acwems 23 raizas ~. Murdeck, Becket (ized) 
@. S) $2.3 Le WS; Brews v STH AwD TH: Whitecah + Tan 
38 5 Mon (Ky) 247; Lesth-/ derver, 12? TH. : | S&S Hasiiten v. Ewies, § Biekét 
er see ee ee ieGi—Geeeme wv. Vice County, 5/ Gea) S&S - 
223; Southard v. Petts = NE } BeekE £5) ; Ss Peo + Van Eas 4 Wee GL 
2¥38> . Basse, = 102;  Me—Derebee % eee | SS : 
Reprint £95; Dean v. Gorse. i Saeed 32 i al tet rails —(@) A reees- 
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Yi. Averil v. Dickinson, 7 Biaehf | 487: Pairtesis v. Antrim, 2 N. H Sled or recorded im the omar ie 
(ina) 482, Adams v. Campbell, £ Vt | 1 j ra + 


j Which it is retervabe. Yan 
227. § N J—Miler v Steyr TN I |) Ses £ Week Y Sr. ©) 
FQ Agems ~ £vi 37. : | Whether or sot the ectusion 
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nN — S WV Gemeree If bed was leeated im the Site of MES Pa—isvis v. Shoemaker I Rawie 
= = <a Seeri and eb ed be © hte we 
—trmp ~ Oweee Bask Denwkhee vo Ma_ Ees—Atiry v. Parish, =F 
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v. mecessariiy be | 474. . 

Wa—Ross v. Milme 3? Leish (32 alleced that the acts compisine® of | Gai—_McLean v. Youns, 2 © CG 
Va.) 284 37 AmD 68; Sv. Alger- and crestime the ability were Game /C# FP . 
son, 3 Leish G3 Va.) 273; Barrett « contrary _te the ferm thereef White-| Sce Miller 


* Bew. & M 3s 
iis ¢ Leieh Gi Va) 214 25 amD craft v_ Vanderver, 12 ML 235. | Qeolding thai ie = declaration iz 
35; % Bewien 2 Sf Georsis Cent. Bank y Vessey, | fer reat on a writien lease, the lease 
(6 Ya) 338 ) 32 Are 3u3, Sit (where the overt weoeld be sGmissible Im evidence ab 
= sey Ww. Brent, 3 A &) said: “Im sock ceases fhe piea@er is) the Gemissd premises were 
Wiles. Goes ee Se Se beste waitin” on Cn ee | P 
; v. Beriiey, Plewd, 223 ( hacce vwerka, or according — Landlord and Tensat [23 
Reprint 333. , fa ee oo 
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declaration must show that payment has not been 
made to the assignor.s’ If the liability of defend- 
ant is conditional upon the performance of acts by 
plaintiff, a performance of such conditions or a 
tender thereof must be alleged.8S Where the obliga- 
tion of payment arises from some matter dehors the 
instrument upon which suit is brought, it is neces- 
sary to show the connection by apt language.®® 

Conclusion, Formerly it was said that the count 
should conelude per quod actio acerevit,°® but now 
a substantial compliance with the rule is held suf- 
ficient.°t. Where there are several counts it is not 
necessary for each to conelude per quod actio 
acerevit; it is sufficient if this is stated in conelu- 
sion.°? 

Consideration. The general rule is that a dec- 
laration upon. a simple contract must allege the 
consideration for the contract;°* but where the 
declaration is upon an obligation as to which the 
law imports a consideration, no averment as to con- 
sideration is necessary.** 

[§ 22] b. The Sum Due. The amount of the 
debt due, which is the gist of the whole action, 

87. Keeton vy. Scantland, Hard. 
(Ky.) 149. 

oo Caldwell v. Richmond, 64 Ill. 


89. Payne v. Smith, 12 N. H. 34; 
Sterling v. Sinnickson, 5 N. J. L 


(2) A judgment. 
Co. v. Miller, 43 
95. U. 


F. Cas. No, 
218; U. S. ve 
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must be set out with certainty in the declaration.’® 
If it is alleged with suflicient precision and con- 
sistency to enable the court to render final judg- . 
ment thereon on demurrer or default, it is sufli- 
cient.2° Where the declaration consists of several 
counts it is good, although the amount due is al 

leged with certainty in only one count.’ Where a 
promissory note is set out in the declaration if 1s 
not necessary to make at the beginning thereof a 
formal demand of the amount claimed.’ 

Statement in queritur. It is not necessary that 
the sum mentioned in the queritur or commence- 
ment of the declaration should correspond to the 
aggregate of the amounts set forth in the different 
eounts °° of the declaration, although it seems that 
it is perfectly regular and proper that it should 
do so.1 

Interest. While there is some confusion among 


S.—Ashton v. Fitzhugh, 2 
583, C 
Colt, 


the authorities,? by reason of the nature and scope 
of the action,’ the proper rule would seem to be 
that the interest and the principal may be declared 
on* in an aggregate sum as the amount of debt 


pressed in foreign money is sufficient. 
Brown v. Barry, 3 Dall. (U. 8S.) 3865, 
1 L. ed, 688. (4) Credits indorsed 
on a note or bond, even when set 
out on oyer, form no part of the 


St. Louis, ete, R. 
Th. 199. 


1 Cranch” C, 


885; Anonymous, 2 Mod. 100, 86 Re- 
print 964. 

90. Payne v. Smith, 12 N. H. 34; 
Anonymous, 2 Mod. 100, 86 Reprint 
964; 1 Chitty Pl. § 47. 

91. Payne v. Smith, 12 N. H. 34, 
41 (holding that, where the declara- 
tion alleges “that the executor as- 
sented to, and promised to pay the 
same, whereby the defendant became 
liable to plaintiff's to pay said leg- 
acy,” it is equivalent to saying 
“whereby a right of action hath ac- 
crued for the same”). To same effect 
atosing v. Sinnickson, 5 N. J. L. 
Tes Somerville v. Grim, 17 W. Va. 

93. Little v. Gibbs, 4 N. J. L. 
244; Peasley v. Boatwright, 2 Leigh 
(29 Va.) 195. See Letcher v. Taylor, 
2 Bibb (Ky.) 585 (where the court 
said: “The objection to the declara- 
tion for want of an averment of the 
consideration of the agreement, is 
fatal. In an action founded upon a 
deed or a mercantile instrument, as 
the law in such a case implies a con- 
sideration, none is necessary to be 
stated in the declaration; but in all 
other cases the consideration not be- 
ing implied, must be averred. This 
doctrine has frequently been inci- 
dentally recognized by this court, 
and was directly settled at this term, 
in the ease of Grigsby v. Smedley, 
2 Bibb (Ky) 572 note, and Voor- 
hies v. Benham, 2 Bibb (Ky.) 572, 
in both of which cases the necessity 
of such an averment was the only 
point decided. These were indeed ac- 
tions of assumpsit, but this circum- 
stance can produce no difference; it 
is not the species of action, but the 
nature of the contract upon which 
it was founded, that must determine 
the question, whether a consideration 
is necessary to be alleged or not’’). 

St. Louis, ete., R. Co. v. Mil- 
ler, 43 Ill. 199; Stephens v. Crost- 
wait, 3 Bibb (Ky.) 222; Letcher v. 
‘Taylor, 2 Bibb (Ky.) 585; Durrill v. 
Lawrence, 10 Vt. 517; Peasley v. 
Boatwright, 2 Leigh (29 Va.) 195; 
Crawford v. Daigh, 2 Va. Cas, 521. 

[a] Thus no consideration need be 
alleged in an action of debt on: (1) 
A negotiable instrument. Stephens 
v. Crostwait, 3 Bibb (Ky.) 222; Let- 
cher v. Taylor, 2 Bibb (Ky.) 585; 
Durrill v. Lawrence, 10 Vt. 517; 
Peasley v. Boatwright, 2 Leigh (29 
Va.) 195; Crawford v. Daigh, 2 Va. 
Cas. 521. See Bills and Notes § 1136. 


25 F. Cas. No. 
14,839, Pet. C. C, 145. 

Ala.—Spence vy. Thompson, 11 Ala, 
746; McKenzie v. Connor, 1 Stew. 162; 
Butler v. Limerick, Minor 115. 

Tll.—Miller v. Blow, 68 Ill, 304; 
Whitecraft v. Vanderver, 12 Ill. 235; 
Abe Lincoln Mut. Life, ete., Soc v. 
Miller, 23 Ill, A, 341. 
si C.—Hale v, Hale, 4 S. Cc. L. 


gp aotait v. Gill, 1 Wash. (1 Va.) 

Eng.—Sanders v. Marke, 3 Lev. 
429, 83 Reprint 765. 

[a] Marshall, C. J., in Wilson vy. 
Lenox, 1 Cranch (U. S.) 194, 211, 2 
L. ed. 79, where, according to local 
law, the declaration on a protected 
bill of exchange was for principal, 
interest, damages, and charges of 
protest, and the amount of the last 
was not stated, said: “As this is a 
mere technical objection, the court 
would disregard it, if it was not a 
principle deemed essential in the ac- 
tion of debt, that the declaration 
should state the demand with cer- 
tainty.” 

{b] Bule Applied.—(1) Where the 
ground of action is a judgment for 
a certain sum: which may be dis- 
charged by payment of a _ less 
amount, the declaration may be for 
the lesser sum. Carter v, Crews, 2 
Port. (Ala.) 81; Fenwick. v. Peart, 
Hard. (Ky.) 7; Kemp v. Mundell, 9 
Leigh (386 Va.) 12. Contra Ander- 
son y. Price, 4 Munf, (18 Va.). 207 
(holding that a declaration in debt, 
on a judgment recovered on the pen- 
alty of a bond, should declare for the 
penalty, although said judgment was 
to be discharged for a smaller sum 
with interest); Ragsdale v. Balte, 2 
Wash. (2 Va.) 201 (holding that a 
declaration for the lesser sum is 
bad). (2) Where the obligation is to 
pay money, with the privilege of pay- 
ing in some other medium, on or 
before a certain day, it is unneces- 
sary to take any notice of such 
privilege in the declaration. Minnick 
vy. Williams, 77° Va. 758; Butcher v. 
Carlile, 12 Gratt. (54 Va.) 520. But 
see Gregory v. Bewly, 5 Ark. 318, 
320 (holding that, where an obliga- 
tion is for a sum certain with an 
alternative condition that it may be 
discharged in Arkansas money, “debt, 
with an averment that payment had 
not been made in Arkansas money, 
will therefore well lie upon such an 
obligation”). (8) Where the value 
of foreign money is fixed by statute 
a declaration on an obligation ex- 


ten gry Dillard vy. Noel, 2 Ark. 


[ce] Statute of jeofails.—In debt 
on a judgment for a sum certain, 
but dischargeable upon the payment 
of a smaller sum, even if the dec- 
laration demands the erroneous sum 
it will be cured after verdict by the 
statute of Jeofails in the absence of 
a special demurrer. Roane v, Drum- 
mond, 6 Rand. (27 Va.) 182. 

96. McKenzie v. Connor, 1 Stew. 
(Ala.) 162; Blane v, Sansum, 2 Call 
(6 Va.) 495. 

Sor es v. Connor, 1 Stew. 

Mitchell v. Conley, 18 Ark. 

Ala.—Williams v. Harper, 1 


Ala. 602, 
neyo v. Tousoy, 6 Blackf. 
Ky.—Hampton vy. Barr, 3 Dana 578; 
White v. Walker, 1 T. B. Mon. 34. 
Mo.—Boyd v. Sargent, 1 Mo. 487. 
See also Pinkston vy. Stone, 3 Mo, 119 
(holding that after verdict an objec- 
tion that the sum demanded in the 
queritur is larger than the sum al- 
leged to be due in the statement of 
the cause of action should not be 
sustained). 
one C.—Dowd v. Seawell, 14 N, C. 


Enge.—Lord v. Houston, 11 Bast 62, 
103 Reprint 927; MeQuillin v, Cox, 1 
H. Bl. 249, 126 Reprint 144, 

fa] In England it was the practice 
to state a sum certain in the queeritur 
in the court of common pleas, be- 
cause in that court the commence- 
ment of the suit was by a writ, and 
that part of the declaration had ref- 
erence to it; but in the king’s bench, 
where the proceedings were by bill, 
the rule was different, and it was 
there» held that no sum whatever 
need be stated in the beginning of 
the declaration, and that if one was 
erroneously inserted it was superflu- 
ous and might be rejected. Cozine 
v. Tousey, 5 Blackf. (Ind.) 46 [cit 
Lord v. Houston, 11 East 62, 102 Re- 
print 927]. 

1. Peo. v. Van Eps, 4 Wend. (N. 
Y.) 887. 

2. See cases infra notes 4—12. 

fa] Under the codes and practice 
acts abolishing the distinction be- 
tween common-law forms of actions 
(see Actions § 128) the conflict of 
authority is now of little impor- 
tance. 

8. See supra §§ 8, 5. 

4, Boddie v. Bly, 3 Stew. (Ala.) 


14 [18C.J.] 


due® or separately,® where the amount of interest 
accrued, either before or after maturity of the 
obligation, is a sum certain, or a sum readily re- 
ducible to a certainty from fixed data or agree- 
ment or by operation of law;’ but that the dec- 
laration should not claim interest as part of the 
amount due on the debt, where the interest is not 
within the rule as to certainty® but recoverable 
tather as damages for the detention of the debt or 
the nonpayment of the money due,® as may be the 
case with respect to interest subsequent to the 
maturity of the obligation.t° Where no interest 
whatever is proper or allowable, no claim therefor 
should be included in the declaration, although it 
would seem that a claim of interest might be re- 
jected as surplusage, there being a specific sum de- 
manded.?” 

[§ 23] ¢. The Breach. The declaration must 
show that the sum due has not been paid.1*? The 
form of the allegation of the breach must be gov- 
erned by the nature of defendant’s obligation.14 
Thus a declaration on a writing obligatory should 
aver the breach in the words of the contract, or in 
terms coextensive therewith.1*° Where a note is 
payable either in money or in something else, a 
declaration thereon need not aver a breach of the 


182; Nunnellee v. Morton, Cooke 
(Tenn.) 21 (Williams, J., dis): Kemp 
v. Mundell, 9 Leigh (36 Va.) 12. See 
also Dudley v. Lindsey, 9 B. Mon. 


12. 
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Welsh, 7 Leigh (34 Va.) 175. 
Nunnellee _v. I 
(Tenn.) 21 [expl Union Bank vy. Wil- 


[§§ 22-25 


latter.1® Where a note has passed through several 
hands a declaration must aver that it was not 
paid to any of those who had authority to re- 
ceive payment.17 Where the ground of the action 
is a recognizance to prosecute an appeal, it should 
be averred that the breach appears of record.1® 
Where the declaration contains several distinct 
counts, each of which is based upon a separate and 
distinct cause of action, and the allegation of the 
breach is postponed until the conclusion of the 
last count, plaintiff must then negative the pay- 
ment of the several sums therein demanded.!9 

[§ 24] d. The Demand. Wherever the obliga- 
tion upon which suit is brought evidences an in- 
debtedness known to defendant, from the nature 
of the case it is unnecessary to allege in the 
declaration that any demand for payment was made 
upon him.’ But, on the other hand, in all those 
instances where a demand in fact is a prerequisite 
to a right of action, the declaration must neces- 
sarily contain averments of demand.?4 

[§ 25] e. Special Averments. Wherever any 
matter forming the gravamen of the right of re- 
covery cannot be clearly set forth under the gen- 
eral averments, it should be specially pleaded by 
appropriate counts and allegations.22 But it is well 


been a breach of the debtor’s con- 
tract to pay; hence a petition which 
alleges that the defendant owns the 


Morton, Cooke 


(Ky.) 486, 487, 50 AmD 522 (where 
the court said: “It is unusual and 
unnecessary for the plaintiff in the 
action of debt, to demand in the 
commencement of his declaration, the 
interest as well as the debt which 
the defencant owes him. But if he 
should, it would certainly not form 
any valid objection to the declara- 
tion”); Noel Vv. Commonwealth 
Bank, 7 T. B. Mon. (Ky.) 400 (where 
it was said: “As the action is a joint 
one against drawer and endorser, it is 
statutory, and must go for the debt 
and interest, and costs of protest; 
and the party has brought it for the 
debt only. The action, for this 
reason, cannot be sustained, nor 
can there be _ further’ proceed- 
ings on the return of the 
cause”); Hammitt v. Bullett, 1 Call 
(5 Va.) 567, 569 (where the court 
said: “The plaintiff's counsel seems 
to have thought, that as there was 
no penalty to cover the interest, it 
could not be recovered under the act 
of Assembly, although the interest 
was promised; but, could only be 
given in damages; and so declares for 
the debt, and lays his damages for 
nonpayment. Whether he was mis- 
taken or not, is doubtful; though the 
practice is, to claim and recover the 
interest with the principal. Yet, since 
the defendant is not injured, but 
benefited by the alteration, he has 
no right to complain of it as an 
error, if it be one”). 

5 See Dudley v. Lindsey, 9 B. 
Mon. (Ky.) 486, 50 AmD 522; Kemp 


v. Mundell, 9 Leigh (36 Va.) 12; 
ere vy. Bullett, 1 Call (5 Va.) 


6& See Boddie v. Ely, 3. Stew. 
(Ala.) 182 [dist Butler v. Limerick, 
Minor (Ala.) 115]; Nunnellee v. Mor- 
om Cooke (Tenn.) 21 (per Campbell, 


7. See supra § 5. 

8. See Butler v. Limerick, Minor 
(Ala.) 115; Deem v. Crume, 46 Ill. 
69; Dudley y. Lindsey, 9 B. Mon. 
(Ky.) 486, 50 AmD ,522; Kemp v. 
Mundell, 9 Leigh (36 Va.) 12. 

9. See Deem vy. Crume, 46 III. 
= Hammitt v. Bullett, 1 Call (5 Va.) 


11. 
(Ky.) 


See cases supra note 9. 
Dudley y. Lindsey, 9 B. Mon. 
486, 50 AmD 522; Shelton v. 


liams, 3 Coldw. (Tenn.) 581] (White, 
J., dis). See also Dudley v. Lindsey, 
9 B. Mon. (Ky.) 486, 50 AmD 522. 
13. Ark.—Green v. Thornton, 7 
Ark. 383; Louisiana Bank v. Watson, 
4 Ark. 518; Clary v. Morehouse, 3 
Ark, 261. 
D. C.—ZJolley vy. Plant, 8 D. C. 93. 
Ky.—Fenwick v. Peart, Hard. 6. 
N. J.—Van Buskirk v. Mulock, 18 


N. J. L. 184, 
W. Va.—Smoot v. McGraw, 48 W. 
Va. 144, 35 SE 914; Simmons v. 


Trumbo, 9 W. Va. 358. 

14. Green v. Thornton, 7 Ark. 383; 
Louisiana Bank v. Watson, 4 Ark. 
518; Clary v. Morehouse, 3 Ark. 261. 

15. Green v. Thornton, 7 Ark. 383; 
Clary v. Morehouse, 3 Ark. 261; St. 
Louis, ete., R. Co. v. Miller, 43 Ill. 
199; Fenwick v. Peart, Hard. (Ky.) 6; 
Stibbs v. Clough, Str. 227, 93 Reprint 


487. 

[a] An averment is not too broad 
which alleges that defendant has 
not paid plaintiff “or any other per- 
son whomsoever.” Pike v. Fraser, 17 


Ark. 597. 
i Henry vy. Gamble, Minor (Ala.) 
17. Gregory v. Bewly, 5 Ark. 318; 


Barry v. Alsbury, Litt. Sel. Cas. 
(Ky.) 149; Smoot v. McGraw, 48 W. 
Va. 144, 35 SE 914. 

oti Philbrick v. Buxton, 43 N. H. 


19. -Green v. Thornton, 7 Ark. 383. 

20. Calvert v. Marlow, 18 Ala. 67; 
Kellogg v. Union Co., 12 Conn. 7; 
Leather v. McGlasson, 3 T. B. Mon. 
(Ky.) 223. 

[a] Note payable on demand.— 
Where the contract sued on is itself 
payable on demand, averments of de- 
mand are unnecessary.- Leather v. 
McGlasson, 3 T. B. Mon. (Ky.) 223. 
But see Cotton v. Thompson, (Tex. 
Civ. A.) 159 SW 455, 458 (where the 
court said: “The following authori- 
ties hold that in ordinary actions for 
debt a failure to allege a demand for 
and refusal of payment renders the 
petition bad on general demurrer. 
Grant v. Whittlesey, 42 Tex. 320; 
Whitaker v. Record, 25 Tex. Suppl. 
382; Brackett v. Devine, 25 Tex. 
Suppl. 194; Carter v. Olive, (Tex. Civ. 
A.) 128 SW 478. The ruling in these 
eases is based upon the principle that 
before a creditor can sue for the re- 
covery of a debt there must have 


plaintiff, but fails to allege that he 
has refused to pay, is defective be- 
cause it does not allege a breach of 
the contract. In Brackett v. Devine, 
Supra, plaintiff alleged the execution 
of a note by defendant, his owner- 
ship of the same, and prayed for cita- 
tion and for judgment, and it was 
held that ‘plaintiff has failed to 
state a cause of action, in that he 
does not aver a breach of the con- 
tract sued on’’’). 

21. Chapman v. Wright, 20 Ml. 
120; Stewart v. Allen, 2 Mod. 264, 86 
Reprint 1063; Buckley v. Thomas, 
Plowd. 118, 75 Reprint 182. 

[a] Forfeitures in leases.—A de- 
mand being essential before a for- 
feiture in leases giving a penalty as 
well as a reéntry for the breach of 
a condition, a declaration for the 
recovery thereof must allege the de- 
mand. Chapman v. Wright, 20 Ill. 
120; Stewart v. Allen, 2 Mod. 264, 86 
Reprint 1063. 

_Cb] Cured by verdict.—A declara- 
tion in debt, for goods sold and de- 
livered, is good after verdict, al- 
though the words “at defendants’ spe- 
cial instance and request” are omit- 
ted. Durrill v. Lawrence, 10 Vt. 


517, 518 

22. Butcher vy. Hixton, 4 Leigh (31 
Va.) 519. 

[a] MTlustrations.—(1) Where a 


plaintiff relies on the fact that the 
sum for which he sues in debt, al- 
though barred by limitations, has 
been acknowledged by a new prom- 
ise, he must aver that fact by a 
special count. Butcher v. Hixton, 4 
Leigh (31) Va.) 519. (2) When a 
special rate of interest is claimed 
upon debt on a foreign judgment, it 
must be specially pleaded and 
proved to be recovered. Deem v. 
Crume, 46 Ill. 69. (3) In suits for 
taxes on personalty, the declaration 
must clearly set forth and show the 
residence of defendant at the place 
of assessment, and the fact that the 
property was there also. Peo. v. 
Davis, 112 Ill. 272. (4) In declar- 
ing against the heir of an heir upon 
the obligation of an ancestor, he 
should be charged as the “heir of 
the heir of the obligor,” or as the 
“heir of the obligor” with a videlicet 
setting forth the intervening de- 
scent. Waller v. Ellis, 2 Munf. (16 
Va.) 88, 93. (5) Fraud in actions of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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settled that the special averments in the declara- 
tion need not transcend in detail the requirements 
of the statute or instrument governing the right 
of recovery.*> Thus, where a declaration sets forth 
an acknowledged obligation, a mere failure to al- 
lege the time when due will not vitiate it;** and a 
declaration upon a note made payable at a par- 
ticular bank is not defeetive if it fails to allege 
the place of payment.> So also in the absence 
of any showing on the face of the declaration of 
dishonor, it is not necessary for a declaration in 
debt on a negotiable instrnment drawn in the 
United States and payable in Europe to allege a 
protest thereof.** 

[§ 26] f. Damages. It seems that at common 
law no damages need be claimed;** but where a 
claim may be deemed necessary *S nominal damages 
are sufficient? as debt lies, not for damages, as 
such, but for the detention of the debt dues° On 
the other hand, it has been held that it does not 
render the declaration defective to demand dam- 
ages even when no damages are recoverable.*? 

Damages supplied by the writ. Damages omit- 
ted in the declaration may be supplied by the writ.5? 

{§ 27] g. Joinder of Counts. The long estab- 
lished rule of common-law pleading that actions 
ean be joined in which the same plea ean be pleaded, 
and the same judgment rendered,°’ is applicable to 
the joinder of counts in debt, in which action counts 


on all the various forms of obligation under which | 
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it is brought may be united in one suit.* Thus, 
eounts in debt on simple contracts may be joined 
with counts in debt on a specialty;*> and counts in - 
debt and detinue may be joined.** But counts in 
debt. cannot be joined with counts im assumpsit,** 
in covenant,’§ in trespass,*° or in case.*? In some 
jurisdictions, by statute, counts in debt may be 
joined with counts in assumpsit or in covenant for 
the same cause of action.*! 

[§ 28] C. Profert and Oyer.4*? Where debt is 
brought on a writing, profert thereof must be made 
before judgment can be taken by default;* if 
brought on articles of agreement for the price of 
land, such articles should be set out.*¢ The author- 
ities are in conflict as to whether profert is neces- 
sary in an action on a judgment; in some jurisdic- 
tions if is held that profert is unnecessary,*> while 
in others it is held that the instrument itself or a 
regular certified copy must be produced.*® If the 
proceedings have been regulated by statute, a com- 
pliance therewith with regard to profert is suf- 
ficient.** Oyer is not demandable of a reecord.*$ 
Where oyer is craved and the instrument is ex- 
hibited and filed it becomes part of the declara- 
tion.*® 

[§ 29] D. Bill of Particulars®®° In the ab- 
sence of statute no bill of particulars is neces- 
sary. $1 

[§ 30] E. Pleas—l. In General. As in other 
actions ** so in the action of debt it is necessary 


debt, as in all other actions, must 29. Indiana Millers’ Mut. F. Ins. 40. See Actions § 209 noie 4. 
be specially pleaded if relied on./ Co. v. Peo. 170 Ill. 474, 49 NE 364; 41. See Actions § 211 note 15. 
Partridge wv. Clark, 4 Pa. 166, 2 Pa.| Sterling v. Sinnickson, 5 N. J. L. 42. Profert and oyer in general 
13. (6) Im debt on awards it is/ 885; Henry y. Earl, M. & W. 228, | see Pleading [31 Cyc 547 et seq]. 


sufficient to allege that the parties/151 Reprint 1021. 43. Scott v. Curd, Hard. (Ky.) 64. 
submitted to abide thereby. Shockey 3O. See supra § 5. & 44, Huber yv. Burke, 11 Serg. & R. 
v. Glasford, 6 Dana (Ky.) 9. (7) In 31. Dowd vy. Seawell, 14 N. C. 185. | (Pa.) 238. : 

a declaration in debt to recover rent 32. Childress v. Emory, § Wheat. 45. Sneed vy. Wister, 8 Wheat 
under a demise, the time when the} (U. S.) 642, 5 L. ed. 705: Henry v. (U. S.) 690, 5 L. ed. 717; Capp v. 
money became due is a material al-| Gamble, Minor (Ala.) 15. Gilman, 2 Blackf. (Ind.) 45; Gard- 
legation. Johnson v. Gibson, 1 33. See Actions § 206. ner v. Henry, 5 Coldw. (Tenn.) 458. 
& B. 415, 72 ECL 415, 118 Reprint $4. Ala.—Barclay v. Moore, 17 Necessity of profert in action on 
492. Ala. 634; Spence vy. Thompson, 11/ judgment see Judgments [23 Cyc 

23. U. S—Childress v. Emory, 8 | Ala. 746. 1516]. 

Wheat. 642, 5 L. ed. 705; Cross v. Conn.—Phelps v. Hurd, 31 Conn. 46. Berry v. Mead, 3 N. J. L. 
U. S., 6 F. Cas. No. 3,434, 1 Gall. 26. | 444 612; Rush v. Cobbett, 2 Johns. Cas. 


Ala.—Green v. Foley, 2 Stew. & P. 


Ind.—Farnham v. 


Hay, 3 Blackf.| (N. Y.) 256; Fitch wv. Porter, 30 


441. 
Tl.—St. Louis, ete., R. Co. v. Mil- 
ler, 43 Tl). 199. 


Me.—Frost v. Rowse, 2 Me. 130. 
Mo.—Harvey v. Renfro, 7 Mo. 187; 
Lee v. Hunt, 6 Mo. 163; Hutchison 
Vv. pats, 3 Mo. 65. 
ier H.—Pike v. Jenkins, 12 N. H. 


N. J.—North River Meadow Co. 
Christ Church, 22 N. J. L.. 424, Bs 
AmR 258. 

24 Payne v. Mattox, 1 Bibb (Ky.) 
164; Thompson vy. French, 10 Yerg. 
(Tenn.) 452. 

25. Barrett v. Wills, 4 Leigh (31 
Va.) 114, 26 AmD 315. 

26. Brown v. Barry, 3 Dall. (U. 
S.) 365, 1 L. ed. 638. 

27. Henry v. Gamble, Minor (Ala. 
15; Stephens v. White, 2 Wash. ( 
Va.) 203, 212 (where the court, per 
Lyons, J., said: “The second point 
is, the omission to lay damages in 
the declaration. In actions which 
sound entirely in damages, it is ab- 
solutely necessary at common law to 
lay them in the declaration; but in 
debt it is otherwise”). See also 
Childress v. Emory, 8 Wheat. (U. S.) 
642, 670, 5 L. ed. 705 (where the 
court said: “Another cause of de- 
murrer is, that the declaration omits 
to state any damages; but this, if in 
any respect material in an action of 
debt, is cured by the writ, which 
avers an ad damnum of $500"). 

28. Noel v. Commonwealth Bank, 7 
T. B. Mon. (Ky.) 400 (holding that 
a joint action in debt against drawer 
and indorser is statutory and must 
therefore be laid for the debt, inter- 
est, and costs of protest). 


i. 


167. 
Ky.—Patterson y. Chalmers, 7 B. 

Mon. 595. 

parti -—De Proux vy. Sargent, 70 Me. 
Mass.—Van Deusen v. Blum, 18 

Pick. 229, 29 AmD 582 Smith v. 

rae Cong. Meeetinghouse, 8 Pick. 


Mo.—Jones vy. Cox, 7 Mo. 173. 
N. H.—Gray vy. Johnson, 14 N. H. 


414. 

N. Y¥.—Union Cotton Mfy. v. Lob- 
dell, 13 Johns. 462. 

Va.—Bib v. Pindall, 5 Leigh (32 
Va.) 109. 


een en v. Grim, 17 W. 
a 

35: Ill—Bright wv. Kenefick, 69 
Th, A. 43. 

Ind.—Flood v- Yandes, 1 Blackf. 


102. 
Me.—Norris v. Windsor School 
Dist. No. 1, 12 Me. 293, 28 AmD 182. 


Mass.—Van Deusen v. Blum, 18 
Pick. 229, 29 AmD 582. 

Miss.—Lankin v. Nye, 43 Miss. 241. 
ae H.—Gray v. Johnson, 14 N. H 

Pa—wWagle vy. Bartley, 8 Pa. Cas. 
241. (i) An 28S. 

86. See Actions § 207 notes 80, 81; 
and Coryton vy. Lithebye, 2 Saund. 
112, 85 Reprint 1814. 


37. See Actions § 207 note 75. See 
also Chester vy. Philadelphia, etc., 
Tel. Co., 1 Pa. Dist. 142. 


[a] In New Jersey, under Sup. Ct. 
Rules rule 16, counts in debt and as- 
sumpsit may be joined. Dayton vy. 
Boettner, $2 N. J. L. 421, 81 A 726. 

38. See Actions § 207 note 78. 

39. See Actions § 209 note 3. 


N. C. 511 (holding that a_ record 
showing merely an award of execu- 
tion upon a judgment recited therein 
to have been rendered is  insuffi- 
cient); Anderson y. Dudley, 5 Call 
C3 Va.) 529 (holding that in debt 
upon a judgment in the same court 
where the judgment was rendered the 
original and not a transcript of the 
cesere, should be offered and inspect- 
ed). 

[a] If on a probate bond it is suffi- 
cient to make profert of a duly au- 
thenticated copy. Judge vy. Merrill, 
6 N. H. 256. 

47. Rawlings v. Paty, 23 Ark. 204 
(holding that in a petition in debt, 
under the statute, by an administra- 
tor, profert of the letters of admin- 
istration was unnecessary). See also 
Bostwick v. Fleming, 2 Ark. 462. 

48. Sneed v. Wister, 8 Wheat. (U. 
S.) 690, 5 L. ed. 717; Noble v.. Thomp- 
son Oil Co., 79 Pa. 354, 21 AmR 


66 
Hezekiah y. Montross, 21 Ark. 


49. 

54. 

50. Im general see Pleading [31 
Cye 565). 

51. Williams yv. Williams, 19 Miss. 
393 (holding that uncer the statute a 
bill. of particulars can be required 
only in actions of assumpsit). 

fa] Beason for rule.—The declara- 
tion must set out the nature of the 
obligation with sufficient thorough- 
ness to apprise defendant of the es- 
sential facts relied on as constituting 
the liability and to enable him to 
formulate his defense. Williams. v- 
malas. 19 Miss. 393. 

In general see Pleading [31 

Cye" 128]. 


16 [18 C.J.] 


that defendant plead ** or demur** to the declara- 
It is also essential that the plea be adapted 
Thus a plea of non as- 


tion. 
to the form of action.*® 


sumpsit in an action of debt is bad. 
nised pleas in debt are nil debet,°*’ payment, nun- 
non est factum,*° 
record,** no consideration, 8 want of jurisdiction,” 

The allegations of a plea should 
be stated positively and not upon information and 
Defendant need not plead aets or facts’ 
necessarily implied from facts admitted or con- 
The plea must, how- 
ever, t tender a material issue,® going to the ‘merits 


quam  indebitatus,°° 


and not guilty. 


belief. 


stituting matters of record.®® 


of the action.®® 
[§ 31] 2. 


tion of debt.” 


Crist v. Crist, 8 Blackf. (Ind.) 
McAdams vy. Massey, 9 Miss. 
660. See also Mahan vy. Sherman, 8 
Blackf. (Ind.) 63 (holding that the 
plea filed being a nullity it was erro- 
neous to have a trial without an 
issue). 

54 See infra § 42. 


53. 
574; 


55. See cases infra note 56; and 
infra §§ 21-38. 

56. Ala—<Stone v. Gover, 1 Ala. 
287. 


Ill.—Harlow v. Boswell, 15 Ill. 56; 
Lancaster v. Lancaster, 29 Ill. A. 
510. 

Ind—Smith v. Moore, 1 Ind. 228; 
Mahan v. Sherman, 8 Blackf. 63; 
Smith v. Moore, Smith 154. 

Md.—Merryman y. Wheeler, 101 A 
551. 

N. Y—vVan Vechten v. Cowell, 1 
Hill 203, 

Eng.—Perry v. Fisher, 6 East 549, 
102 Reprint 1398. 

[a] .Im debt on a specialty, ordi- 
nary general issue pleas in assump- 
sit were improper, and the court erred 
in overruling plaintiff's demurrer 
thereto. Merryman v. Wheeler, (Md.) 
101 °A 581. 

[b] Waiver of such mispleading, 
it has been held, arises where issue 
is joined and the case is tried and 
judgment rendered on _ such plea. 
Stone v. Gover, 1 Ala. 287. 

57. See infra 
See infra 
See infra 
See infra 
See infra 
See infra 
See infra 
See infra § 
Cosmopolitan ¥F.. Ins. Co... v: 
Putnal, 60 Fla. 41, 52, 53 S 444 [cit 
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gels State v. Sumter County, . 22 
Wla. 1. 

Curtiss v. Beardsley, 15 Conn. 
51 


fa] TIlmstration.—A plea by de- 
fendant that he had moved an appeal 
from judgment rendered against him 
by a justice, which was allowed, nec- 
essarily implied that a bond or rec- 
ognizance was given on the- appeal, 
and that such fact therefore need not 
be pleaded. Curtiss v. Beardsley, 15 
Conn. 518. 

67. Williams v. Wann, 8 Blackf. 
(Ind.) 477;  Merryman v.. Wheeler, 
— MNS "A 551; State v. Daily, 14 


[a] A special plea denying an ac- 
knowledgment of a recognizance is 
insufficient in an action of debt upon 
Ra reppeninance State v. Daily, 14 


68. Frink v.. King,! 4 Till. 144; 
Farnsworth v. Tilton, 1 D. Chipm. 
€Vt.) 297. 

fa] Tmustrations—(1) A plea in 
an action of debt for services ren- 
dered, where the declaration set out 
as collateral a note averring to have 
been made by defendant's clerk, and 
under proper authority, merely deny- 


Nil Debet. In some jurisdictions 
the plea of nil debet has been abolished in the ac- 
At common law, to a declaration 
on a simple contract the plea of nil debet con- 


DEBT, ACTION OF 


Specialties. 


The recog- 
leged.™* 
nul tiel 


[$§ 30-31 


stitutes the general issue.” 

It is well settled, in the absence of a 
statute,”? that nil debet is bad as a plea to debt 
on a specialty,” even though extrinsic facts be al- 
But a material distinction is drawn _ be- 
tween cases in which the specialty is the very foun- 
dation of the action and those eases in which such 
specialty is only the inducement to the action, and 
matter of fact its foundation, for in the latter nil 
debet is the proper plea.” 
apply on any instrument which is raised by statute 
to the status of a specialty. 
filed improperly it is the duty of plaintiff to demur 


The rule is also held to 


Where the plea is 


thereto, and if he joins issue such plea cannot be 


Records. 


ing the authority is bad, as it does 
not go to the merits of the action. 
Frink v. King, 4 lll, 144. (2) A plea 
that the debtor has been committed 
thereon, without alleging a discharge, 
or that the debt had been otherwise 
satisfied, is insufficient in an action 
of debt on a judgment. Farnsworth 
v. Tilton, 1 D. Chipm, -(Vt.)..297. 

69. Nil debet defined see Nil Debet 
[29 Cye 1050]. 

70. Cosmopolitan F. Ins. Co. v. 
Putnal, 60 Fla. 41, 53 S 444 (holding 
that the seventh plea is simply a 
plea of nil debet, which plea is ex- 
pressly forbidden in any action by 
Cir. Ct. Rules rule 68 in common- 
law actions); Jones vy. Williams, 4 
M. W. 375, 150 Reprint 1474; 
Spencer v. Swannell, 3M. & W. 154, 
150 Reprint: 1096, 

[a] In England.—By the pleading 
rules of Hil. T., 4 Wm. IV, >the 
plea of nil debet was abolished, 1 
Chitty Pl. (16th Am, ed.), p 511 note 


71. Ark.—wWNorris v. Kellogg, 7 
Ark. 112; MeConnell v. State Bank, 
6- Ark, 250; Trowbridge v. Pitcher, 
4 Ark, 157. 

Piss ——Poole v. Vanlandingham, 1 Ill, 

“oe —Merryman v. Wheeler, 101 A 
ay: Y.—Simmons v. Sisson, 26 N.Y. 

Pa.—Baum y. Tonkin, 110 Pa, 569, 
1 A 535, 

Tenn.—McGavock v. 
Coldw. i 

Va.—Fant v. Miller, 17 Gratt. (58 
Va.) 47. 

Pe Va.—Adams v. Adams, 92 SE 

fa] Informalities—Modern plead- 
ing abhors technicalities, and rules 
requiring pleading ‘to be in-form do 
not demand that it shall follow exact 
precedent; thus in’ a -plea?-of nil 
debet, the words “was not indebted 
in manner and. form,” etc., instead 
of “does not owe the said sum of 
money above demanded, or any part 
thereof, in manner and formal ete., 
being the same in significance, were 
held good. Miller v.-Blow, 68 Ill. 304. 

72. Maxwell v. Roe, 4 .N. B. 69 
(construing the Summary Act). 

S.—Sneed v.: Wistar, 8 
Wheat. 690, 5 L. ed. 717. 

Ark.—Wooster vy. Clark, 2 Ark. 101. 

Tll.—Foster vy. Peo., 121 Ill. A. 165; 
Loelke v. Grant, 120 Ill. A. 74. 
per istomih v. Stewart, 6 Blackf. 

Ky.—Griffth v. Com.,.1 Dana 270; 
Scott v. Colmesnil, 7 P: J. Marsh. 
416, pepeotord v. Ross, 3 Bibb 238. 


Md artyiial v. Wheeler, 101 A 
551; Conowingo Land Co. v. McGaw, 
124 Md. 643. 93 A’ 222; Smith v. 
Woman's Medical College, 110 Md. 
441, 72°A 1107. 
eo ora v. Reynolds, 3 Mo. 
729. 


Puryear, 6 


treated as a nullity.” 
To a declaration on a debt of record 
which is conclusive between the parties a plea of 
nil debet is improper.” 


This rule applies to an 
Heath, 16 N. H. 


34. 
N. TacEnelieh v. Jersey City, 42 
ING ay eto, 2k, 

Pa.—Com, on MeGoulrick, 16 Wkly 
NC 130; Com. v. Russel, 14 WklyNC 
228; Association Vv. Maxwell, 1 Wkly 
NC” 222; Brown v. Dougherty, 34 Leg 
Int 248. 
ghee sre ee v. Hazard, 3 Yerg. 

7 


Va.—Hughes v. Kelly, 30 SE 387. 

Eng.—Warren vy. Consett, 2 Ld. 
Rape 1500, 92 Reprint 474; Robin- 
son v. Beilby, 7 Mod. 237, 87 Reprint 
1213; Mildmay v. Smith, 2’ Saund. 343, 
85 Reprint 1139. See also Bail § 357: 
Bonds § 189. 

{a] Plea and affidavit of defense.— 
That defendant did not make or sign 
the writing sued on is a defense 
which may properly be put in issue 
in an action of debt on a sealed in- 
strument, either by a plea of nil 
debet, accompanied by defendant’s af- 
fidavit denying his signature to the 
writing, or by a plea of non _ est 
factum, Adams vy. Adams, (W. Va.) 
92 SE 463. 

74. Tappan v. Heath, 16 N. 


N. H.—Tappan v. 


ety Gates v. Wheeler, 2 Hill (N, ¥ 
75ee W. usin Se yv. Cumpton, 25 F. 
Cas. No. 14,902, 3 icheat 163. 
Miss.—Matthews v. Redwine, 23 
Miss, 233. 
N. H.—Tappan y. Heath, 16 N. H. 
34; ser mmouth College v. Clough, 8 


N. 2 

N. J.—English v. Jersey City, 42 
Need dais 20D: 

N. -Y.—Blydenburgh v. Carpenter, 


Lalor 169; Gates v. Wheeler, 2 Hill 
a Minton v. Woodworth, 11 Johns. 


Oh.—Hyatt v. Robinson, 15 Oh. 372. 
Pa,—Davis v. Shoemaker, 1 Rawle 


135. 

Eng.—Warren v. Consett, 2 Ld. 
Raym, 1500, 92 Reprint 474. 

76. Scott v. Colmesnil; 7 °J. oJ. 
Marsh. (Ky.) 416; Bradford § v. 
Ross, 3 Bibb (Ky.) 238, 

77. Ill.—Foster v. Peo., 121 Ill, A. 


165 (holding that failure to demur to 
nil debet in an action on a bond binds 
plaintiff to prove every necessary al- 
legation in his declaration); Loelke 
v. Grant, 120 Ill. A. 74, 

sf in .—Tate v. Wymond, 7 Bilackf. 

Iowa.—Sleeth v. Cutler, Morr. 56. 

N. . H.—Dartmouth College v. 
Clough, 8 NH. 22. 

Abas Y.—Meyer v. McLean, 1 Johns. 

Pa.—Parkinson v. Parker, 85° Pai 
313; Brubaker v. Taylor, 76 Pa. 83; 
Malone v. Philadelphia, 12 Phila. 270. 

Va.—Hughes v. Kelly, 30 SE 387. 

78. Mills v. Duryee, 7 Cranch (U. 
S.) 481, 3 L. ed. 411. 

[a] Reason for rule.—The plea of 
nil debet puts in issue the existence 
of the debt at the time of plead- 
ing and if this is a good plea in an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 31-38] 


action of debt on a judgment.*® On the other hand, 
where the record does not import verity, the plea of 
nil debet is proper.*° 


On statutory obligations. To a declaration for 


the recovery of a statutory penalty nil debet may ! 


properly be pleaded as the general issue,™ although 
the plea of not guilty is also proper.*? 

[§ 32] 8. Payment.ss A plea of payment is an 
appropriate plea to an action of debt,®* and has 
been held to be tantamount to the general issue.55 
It has also been held that the plea must show an 
aequittance to be valid at common law.*® 

[§ 33] 4. Nunquam Indebitatus.s* It seems 
that the plea of nunquam indebitatus is to debt 
practically what the plea of non assumpsit is to 
the action of assumpsit.85 It has been held that 
the plea of ‘‘never was indebted as alleged,’’ *® 

r ‘‘did not promise as alleged,’’®° is not proper 
in debt on a specialty. 

[§ 34] 5. Non Est Factum. The plea of non 
est factum to a declaration on a simple contract is 
a nullity.°! It is generally held to be appropriate 
in an action on a specialty only,®? although it has 
also been held that the plea is available in actions 
on instruments to which the law imports a con- 
sideration and thereby raises to the dignity of a 
specialty.°° The plea is held to constitute the gen- 
eral issue in debt on writings obligatory;°* and 
that it puts in issue only the lawful execution of 
the instrument sued on.°* On the other hand, it 
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[180.0] 17 


has been held that such plea puts in issue the 
illegal alteration of the instrument after signing ;°* 
and where the instrument is not set out on oyer, 
but is pleaded according to its supposed legal ef- 
fect, the plea puts in issue not only the execution 
but its proper construction as well.®* 

{§ 35] 6. Nul Tiel Record. The plea of nul 
tiel record is the general issue where the action 
is brought on a debt of record importing a verity,°® 
such as a judgment;°® but such plea is not proper 
in an action on a bond.’ As the issue presented by 
this plea is the existence of the record? which, in 
the absence of statute, is to be determined by the 
court,* this plea ought not to conclude with an issue 
to the country.* 

[§ 36] 7. No Consideration® <A special plea 
that there was no consideration, or that it has 
failed, is available in actions of debt upon such 
contracts as require an allegation of consideration 
in the declaration.* And, on the other hand, it has 
been held that a plea of want of consideration in 
an action on a specialty is bad.‘ 

[§ 37] 8. Want of Jurisdiction. A plea of 
want of jurisdiction is an appropriate plea to a 
declaration in debt on a judgment. The plea should 
be specifie and negative the facts out of which juris- 
diction might arise.® 

[§ 38] 9. Not Guilty. In some jurisdictions 
not guilty is held an appropriate plea in an action 
of debt on a statutory penalty.?° 


action on a judgment, 
issue the debt evidenced. by such 
judgment. This cannot be done. Wes- 
terwelt v. Lewis, 29 F. Cas. No. 
17,446, 2 McLean 511. 
1570} See Judgments [23 Cye 1517, 
570]. 

80. Draper v. Gorman, § Leigh (35 
Va.) 628. And see also Judgments 


[23 Cye 1571]. 

81. Westerwelt v. FP. 
Cas. No. 17,446, 2 McLean 511; Ed- 
wards vy. Hill, 11 Ill..22; Stilson v. 
Tobey, 2 Mass. 521; Bawtry v. Isted, 
Hab. 218, 80 Reprint 365; Jones v. 
Williams, 4 M. & W. 375, 150 Reprint 
1474; Spencer. v. Swannell, 3) M. & 
W. 154, 150 Reprint 1096. See also 
Penalties [30 Cye 1356]. 

82. See infra § 38. 

83. Plea of payment: 
see see Payment [30 Cyc 


Lewis, 29 


In. action on: 
Sah note see Bills and Notes § 


Bond see Bonds § 194. 
mene see Judgments [23 Cye 


84 Ark—Owens v. Chandler, 16 
—a 651; Norris v. Kellogg, 7 Ark. 
Ky.— Craig v. Whips, 1 Dana 375. 
hes —Bailey. v..- Regers, 1 Me. 


itd —Merryman v. Wheeler, 101 A 


N. J.—Gulick vy. Loder, 13..N. J. 
L. 68, 23 AmD 711. 
cero midley v. ‘Buchanan, 2 Swan 

55. 

Va.—Jackson vy. Webster, 6 Munf. 
(20 Va.) 462; Henderson v. Southall, 
4 Call (8 Va.) 371; Hammitt v. 
Bullett, 1 Call (5 Va.) 567. 

Eng.—Colbrook. v. .Forster, Cro. 
Eliz. 885, 78 Reprint 1109; Sheldon 


v. Clipsham, T. Raym. 449, 83. Re- 
print 235. 
[a] A le ption of pay- 


ment should be pleaded. as payment. 
ar ages v. Henderson, 3 Den. (N. 

85. Henderson y. Southall, 4 Call 
(8 Va.) 371; Hammitt v. Bullett, 1 
Call (5 Va.) 567. To same effect 
Jackson v: Webster, 6 Munf. (20 
Va.) 462. 

[a]. Conditions performed.—A plea 
of conditions performed, to a suit in 


. 


it puts in; debt on a specialty, is equivalent to 


a plea of payment and is practically 
the general issue. Hammitt v. Bul- 
lett, 1-Call (5 Va.) 567. 

86. Colbrook v. Forster, Cro. Eliz. 
885, 78 Reprint 1109. 

87. Definition see [29 Cye 1294]. 

88. 1 Chitty Pl. (16th Am. ed.) Dp 
511 note d. 

89. Merryman v. Wheeler, (Md.) 
101 A.551> Conowingo Land’ Co. v. 
McGaw, 124 Md. 643, 93 A 222; Smith 
v. Woman’s Medical College, 110 Md. 
441, 72 A 1107. 

90. Merryman vy. Wheeler, (Md.) 

Pa. 
78. 


101 A 551. * 
Gebhart y. Francis, 32 

92. Luna vy. Mohr, 3 N. M. 56, 1 
P 860; Gebhart v. Francis, 32 Pa. 78; 
fore v. Adams, (W. Va.) 92 SE 

Plea of non est factum in action on 
bond see Bonds § 190. 

93. Ferguson v. State Bank, 11 
Ark. 512; Bradford v. Ross, 3 Bibb 
(Ky.) 238. 

94. Merryman v. Wheeler, (Md.) 
101 A ht State v. Harmon, 15 
WwW. Va. 

95. TL 18s pudesill v. Jefferson 
County Ct. 85 Ill. 446; Landt v. Mc- 
Cullough, 130 I. A. 515. 

Ind.— Utter v. Vance, 7 Blackf. 514. 
ate .—Chambers v. Games, 2 Green 
320. . 

N. Y—Haggart v. Morgan, 5 N. Y. 
422,.55 AmD 350; Peo. v. Rowlands, 
5. Barb.. 449; Dale v. Roosevelt, 9 
Cow. 307, 24 AmD 160. 

Pa.—Laneashire Ins. Co. v. Nill, 114 
Pa. 248.6 A 43. 

Ww. Va—aAdams vy. Adams, 92 SE 
463. 


See also English v. Jersey City, 42 
N. J. L. 275 (holding that this plea 
in debt on a sealed certificate of :in- 
debtedness, issued by street commis- 
sioners, put in issue the lawful seal- 
ing by the commissioners, - and 
whether it was the deed of defendant 
by force of the statute under which 
it was assumed to. have been is- 
sued). 

96. Yancy y. Gordon, 172 Ala. 439, 
55 S 239, one Sage 251; Lesser 
Vv. Scholze, 93 Ala. 338, 9S 273. 

97. North v. Wakefield, 13 Q. B. 
536, 66 ECL 536, 116 Reprint 1368. 

98. U. S—Westerwelt y. Lewis, 29 


F, Cas. No. 17,446, 2 McLean 511. 

Ala.—Crawford y. Simonton, 7 
Port. 110. 

Iowa.—Hindman v. Mackall, 3 
Greene 170. 

Ky.—Williams v. Preston, 3 J. J. 
Marsh. 600, 20 AmD 179. 

Me.—McKim v. Odom, 12 Me. 94. 
ia H.—wWilbur v. Abbott, 59 N. H. 

N. Y.—Gassner v. Sandford, 4 N. Y. 
Super. 440; Wheaton vy. Fellows, 23 
Wend. 375; Green v. Ovington, 16 
Johns, 55. 

Vt—Woods y. Pettis, 4 Vt. 556. 

[a] A plea that no such record is 
on file or exhibited is insufficient, and 
cannot be considered as a plea of nul 
tiel record. Egan v. Tewksbury, 32 


Ark. 43. 

99. See Judgments [23 Cyc 1517, 
1570]. : 

1. Herrick v. Swartwout, 72 Ill. 


340; Loelke v. Grant, 120 Ill. A. 74. 
See also Bonds § 191. 


2. See cases supra and infra this 
section. 
i Ala.—Hunt v. Mayfield, 2 Stew. 
my H.— Wilbur v. Abbott, 59 N. H. 


N. Y.—Gassner v. Sandford, 4°N. 
Y. Super. 440. 

S. C.—Wadsworth v. Litson, 29 S. 
Cork. 278, 


Vt.—Wood v. Agostines, 72 Vt. 51, 
eet 108; Woods v. Pettis, 4 Vt. 

4 Endicott. v. Morgan, 66: Me. 

5. Plea of no consideration in ac- 

tions on: 
aes note see Bills and Notes § 
Bond see Bonds § 195. 
a in general see Contracts § 

6. Greer v. George, 8 Ark. 131; 
Dickson v. Burke, 6 Ark. 412, 44 AmD 
521: Poole v. Vanlandingham, 1 Il. 
47;.-Keckley v. Winchester Union 
Bank, 79 Va. 458. 

7. Wyche v. Macklin, 2 Rand. (23 
Va.) 426. 

8 See Judgments [23.Cye 1517]. 

9. Moulin v. Trenton Mut. L., ete. 
Ins. Co., 24 N. J. L. 222; Gilman v. 
Lewis, 28 N. -J. I. .246. “And see 
Judgments [23 Cyc 1517]. 

10. See Penalties [30 Cyc 1356]. 


is [I8SC JI] 


[¢ 39} 1Q Miscellaneous Special Pleas. Usual- 
ly defeadant may also set up by way of special: 
plea such other matters as he relies upen as & 
hiuiee te the action? such as an accord and satis- 
faction? release2* er usury;™ or that the ebhiga- 
tien was ultra vires.** 

[& 40) Ll. Werifiecation. The general rule is | 
that pleas need not be verified im actions at law 
unless required by statute er court rule** By stat- 
ute verifieation by defendant of a plea of nil debet 
when the action is on a note or bend is usually | 
necessary te put im issue the exeeution of the m- 
strament2™ Se tee it is required that a plea of | 
nen est faecium sheuld be sworn tess It has been | 
held that 4 plea of nul tiel record should con- 
elade with a verification,’* and on the other hand 
that verification is unnecessary. | 

[i 4ij F. Replication® It is a general rale | 
of pleading at commen law that if a plea coneludes 
fe the country a reply is necessary Se where the 
plea seis up matter other than a general denial, 
which would be a cued defense, a reply is neces- | 
sary=* Se tee if plaintiff relies upon the appear- | 
snee of defendant im an action in whieh a jude | 
ment was rendered against him as constituting ne- | 
tiee of its rendition, he must se reply to defend- 
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 ant’s plea of want of notiee.*> While a reply to 
immaterial matter is unnecessary,” the faet that 
a replieation contains a reply to immaterial matter 


does not make it duplicitous?" A reply to a plea 
of performance should assign a particular breach.*$ 


In general the replication is sufficient if it pre- 


sents a single proper and triable issue.*® 
[$ 42] G. Demurrer*® Mere matters of form 


im a deelaration of debt must be taken advantage 


of by special demurrer;** but a judgment on which 
the aetion of debt is brought does not thereby be- 


| eome a part of the record, in the sense that de- 


fendant may demur for defects theres? The 
question whether a paper declared on as a sealed 
eontract is a simple contract eannot be raised by 


| demurrer®* 


[§ 43] H. Amendments In this action the 
general rule that no amendment introducing a new 
eause of action will be allowed apphes.*> So too it 
is proper for the court to refuse an amendment 
which would operate as a hardship or a surprise.S® 
But it is held that the court may upon certain 
terms or conditions allow an amendment of a dee- 
laration on & recognizance which had set forth the 
faets In a manner appropriate to a declaration in 
seire facias.** 


VI. ISSUES, PROOF, AND VARIANCE‘ 


fe 42) A. Matters to Be Proved. The gen- | 
eral rules of pleading whieh require a party to 
preve every material allegation of bis cause of ac | 

iL Del—Kiair_ yy. Philadelphia 
ete. R_ Ca, 25 Del 274 TS A 21085. 
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necessary te cempe! jeint 
preve that their cause © 


433. N. 
Garnett v. Roper, 1@ Ala. 


tion or defense ** apply to the action of debt.t® 
Thus where a special contract is laid in the dee- 
laration it must be proved as laid,*t but where the 


aintiffs te| Grounds of demurrer generally see 
action is| Pleading [31 Cye 276]. 
MeKimmey v. Patterson, 10 Sl. Probate Judge vy. Merrill, 6 


256; Crawford v. 


Ellison, 3 
gaz. }S & EL st% 
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Bond see Bonds § 190 
i) Injunction agaimst the colle~| 19. Hall v. Williams, 6 Pick 
eos ef the dehti—Paimer v. Palmer,/ (Mass) 232, 1T AmD 356; J. Witte- 
2 Miles (Ps_) 373 “more ¥. Maleomson, $ N. Jo. a 
fe] Im actien upom a specialty, @)) 2A Wrisht v. Weisinger, 13 M 
if Gdefemses other tham nom est fac-/ 21 
tum are relied upea, ther musi 
Specialiy pleaded. Merrrman 
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tee FSi Cre 533]. 28. Cheshire Bank v. enue 2 
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35. Postmaster-Gen. v. Ridgway, 
19 F. Cas. No. 11,313, Gilp. 135 
(holding that_a declaration in debt 
against a codbligor, setting forth a 
joint and several bond. could not be 
amended by adding a new count set- 
ting forth a joint bond of defendant 
and another person). See also gener- 


— Pleading [31 Cye 365}. 


Pinkston vy. Stone, 3 Mo. 119. 
3. State v. Folsom, a Me. 209. 
‘tion of terms for granting 
leave to amend Pet see Plead- 
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declaration is upon a simple contract it is not neces- 
sary in order to recover that he prove the whole 
debt claimed.*? So, where defendant pleads non est 
factum to a declaration on a specialty, plaintiff, it 
is held, must prove the execution and delivery of 
the specialty.*§ 

[§ 45] B. Evidence Admissible under Plead- 
ings. The general rule that competent evidence of 
any fact tending to establish any matter properly 
embraced in the allegations of the pleadings is ad- 
missible ## applies to the action of debt.4®° On the 
other hand, evidence of matters not embraced within 
his pleadings is inadmissible.** 

Under a plea of nil debet any competent evidence 
tending to show that plaintiff has no cause of ac- 
tion is admissible.** 

Under a plea of nul tiel record the general rule 
is that the evidence is confined to the existence and 
terms of the record declared on,** although it has 
also been held that under this plea evidence is ad- 
missible which tends to show want of jurisdiction 
in the court in which the judgment sued upon was 
obtained,*® or that it was void by reason of de- 
fendant’s coverture.®° 

Under a plea of non est factum the general rule 
is that the evidence admissible thereunder is con- 
fined to the execution of the instrument as sued 
upon.®! Jt has been held, however, that under this 
plea evidence is admissible which tends to show 
that the instrument was originally void,®? that the 

42. U. S. v. Colt, 25 F. Cas. No. 
ie Pet. @. C. 145. And see infra 


43. 
Gaw, 
44. 


Va.) 47; 


Conowingo Land Co. v. Me- 

124 Md. 643, 93 A 222. 

See Pleading [31 Cyc 682]. 
45. Klair v. Philadelphia, ete. R. 

Co., 25 Del. 274, 78 A 1085; Seretto 


[a] 
—(@) 
Lindo, 
Cranch C. C. 
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Va.—Fant v. Miller, 17 Gratt. (58 
Newton v. Wilson, 3 
& M. (13 Va.) 470. 

See also Pleading [31 Cyc 691]. 
Matters which may be shown. 
Former recovery. 

29 FEF. Cas. 
508. 


[18C.J.] 19 


deed or bond was delivered as an escrow,°® or that 
it was obtained by fraud,** although it is not per- 
missible under this plea to show a failure of con- 
sideration.®> 

Under a plea of payment the general rule is that 
only such evidence is admissible as tends to show 
payment.°® But under a general plea of payment 
parol admissions of partial payments are admis- 
sible.57 

[$ 46] ©. Variance.®® Since the declaration 
must follow the writ®® any material variance be- 
tween them is ground for demurrer.®° So where the 
variance is as to the form of the action it is 
fatal.©t Where the variance is as to the amount 
demanded in the writ and in the declaration the 
authorities are in conflict as to whether this con- 
stitutes a material variance;®? some of the author- 
ities holding that where the sum demanded in the 
declaration is less than that demanded in the 
writ it constitutes a material variance;°* while 
others hold otherwise.*¢ So also in some jurisdic- 
tions where the sum demanded in the declaration 
is greater than that demanded in the writ it con- 
stitutes a fatal variance, and in others it is not 
fatal but merely abates the counts in the declara- 
tion.°® The variance is immaterial, however, where 
the amount of damages stated in the writ and in the 
declaration do not correspond,®* or where, by stat- 
ute, no writ being necessary, there is a variance 
between the amount demanded in the declaration 


56. Palmer v. Palmer, 2 Miles 
(Pa.) 373; Kachlein v. Ralston, 1 
Yeates (Pa.) 571. See generally Pay- 
ment [30 Cye 1260]. See also Bonds 
§ 218; Bills and Notes § 1270. 

[a] Matters which cannot be shown 
under plea.—(l) Damages arising 
from plaintiff's tortious injury to 


Hen. 


Welsh v. 
17,409, 1 
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v. Rockland, etc., R. Co:, 101 Me. 140, 
63 A 651; Lent v. New York, etc., 
R. Co., 130 N. Y¥. 504, 29 NE 988 [rev 
565 Hun 180, 7 NYS 729]; McGavock 
v. Puryear, 6 Coldw. (Tenn.) 34. See 
also Bright v. Kenefick, 69 Ill. A. 43, 
44 (holding that, where plaintiff's 
declaration is in separate counts, 
based upon a foreign judgment and 
the negotiable instrument which is 
the basis upon which said judgment 
has been obtained, he “is not re- 
quired to elect as to whether he will 
base his action upon the judgment 
offered in evidence in this case or the 
bill of exchange offered in evidence 
in this case, but he may declare 
upon and offer in evidence both of 
said supposed causes of action, and if 
entitled to recover upon either of 
them, judgment should be rendered 
in his favor upon such cause of ac- 
tion”). 

46. Seretto v. Rockland, etc, R. 
Co., 101 Me. 140, 63 A 651 (holding 
that, where the declaration is for 
various sums due under a written 
contract, plaintiff is limited in his 
proof to the specification of his 
claim) 

47. U. S—wWelsh v. Lindo, 29 F. 
Cas. No. 17,409, 1 Cranch C. C. 508. 

Conn.—Anderson wv. Henshaw, 2 
Day 272. 

Ind.—Stipp v. Cole, 1 Ind. 146. 
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Pa.—Fidler v. Hershey, 90 Pa. 363; 
Sn gare ge vy. Keppleman, 2 Woodw. 


S. C—Hogan y. Sims, 3 8. CG L. 


76. 

Tenn.—Beaty v. McCorkle, 11 
Heisk. 593; Gillespie v. Darwin, 
Heisk. 21; McGavock vy. Puryear, 6 
Coldw. 34. 


Taylor, 76 Pa. 83. 


Clark v. Mann. 33 Me. 268; Fidler v. 
Hershey, 90 Pa. 363; Brubaker v. 
(3) Want of con- 
Winchester 

(4) The 


sideration. Keckley v. 
Union Bank, 79 Va. 458. 
statute of limitations. Hogan v. 
Sims, 3 S..C. Li 76. (5) Fraud. 
Hughes v. Kelly, (Va.) 30 SE 387. 
(6) Release. Fidler v. Hershey, 90 
Pa. 363; Brubaker v. Taylor, 76 Pa. 
83. (7) Where the action is based 
upon an inquisition, evidence of 
fraud, partiality, or irregularity on 
the part of the jurors who took the 
inquest is admissible. Curtiss. v. 
Georgetown, etc., Turnp. Co., 6 F. Cas. 
No. 3,506, 2 Cranch C. C. 81. (8) 
If an action of debt is brought on a 
quantum meruit or a quantum vale- 
bant, defendant can show any facts 
bearing on the question of what the 
work done by plaintiffs or goods sold 
were reasonably worth. Seretto v. 
Rockland, ete., R. Co., 101 Me. 140, 63 
A 651. (9) Where the action is based 
on a fire insurance policy, proof of 
an attempted fraud, or false swear- 
ing as to his loss, by assured is 
admissible. Phoenix Ins. Co. v. Mun- 
day, 5 Coldw. (Tenn.) 547. (10) In an 
action against a married woman for 
work done, it was held that under a 
plea of nil debet a note given by 
the husband for the work was admis- 
sible. Lugar v. Swayze, 2 Misc. 409, 
21 NYS 1101. 
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51. See Bills and Notes § 1260; 
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Gaw, 124 Md. 643, 93 A 222. 

53. Stoytes v. Pearson, 4 Esp. 255. 
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Conowingo Land Co. v. Mc- 
Gaw, 124 Md. 643, 93 A 222; Bollin- 
ger v. Thurston, 9 S. C. L. 447. 


land, in action for price of the land. 
Kachlein v. Ralston, 1 Yeates (Pa.) 
571. (2) In action on a judgment 
evidence that an injunction had been 
granted restraining the collection of 
the judgment. Palmer y. Palmer, 2 
Miles (Pa.) 373. 

57. Rice v. Annatt, 8 Gratt. (49 
Va.) 557. 

58. Variance: 
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Judgment see Judgments [23 Cyc 
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Statutory penalty see Penalties [30 
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59. See supra § 20. 

60. Christian Bank v. Greenfield, 
7 T. B. Mon. (Ky.) 290; Emmons v. 
Bailey, 32 S. C. L. 422; Stafford v. 
Beneath, 10 Mod. 69, 88 Reprint 630; 
Ketchum v. Rapelje, 1 C. L. Chamb. 
(WU. CC.) 152. 

61. Christian Bank v. Greenfield, 
7 T. B. Mon. Pee 290; Ketchum v. 
ea 1 L. Chamb. (U. C.) 


{a] QWlustration—Where the writ 
is in case and the declaration in debt 
the variance is fatal. Christian Bank 
v. Greenfield, 7 T. B. ee pie, 290; 
Ketchum v. Rapelje, 1 C. . Chamb. 
(UW. G:). 152. 

62. See cases infra notes 63-66. 

63. Austin v. Burscoe, Comb. 283, 
90 Reprint 480; Pemberton v. Shel- 
ton, Cro. Jac. 498, 79 Reprint 425; 
Hulme v. Saunders, 2 Lev. 4, 83 Re-- 
print 425; Hadley v. Styles, 10 Mod. 
7, 88 Reprint 599; Marsh v. Cutler, 3 
Mod. 41, 87 Reprint 25. 

64. Sterling v. Sinnickson, 5 N. J. 
L. 


885. 

65. Stafford v. Beneath, 10 Mod. 
69, 88 Reprint 630. 

66. a v. Walker, 1 T. B. Mon. 
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e on. F irulcher v. Lyon, 4 Ark. 445. 
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and the wnt’ Likewise it is an immaterial 
warianee that the deelaration demands interest, al- 
theugh none was demanded im the writ® It was 
formeriy necessary to demand eyer ef the wrt in 
order to take advantage of the variance between 
the writ and the deelaration,’? but now, since the 
wnt ordinarily eenstitutes a part of the reeord and 
is already im court, there is no necessity of eraving 
ayer of the writ. Where the pleading calls fer a 
sealed. instrument and the preef shews ene not 
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sealed, ar viee versa, there is a fatal variance.” 
When " plaintiff declares on a judgment or matter of 
record he must take care that the instrument of- 
en * artenn. corresponds in enaunt and gas 
te eclaration; any variance ¢ 

tenor and effect thereof is fatal." But a record 
showing the writ in a former suit to have been 
direeted to the coroner, while the declaration al- 
leged it te have been directed te the sheriff, is an 
immaterial variance." 


Vil. BVIDENCE™ 


[§ 47] A. Burden of Proof. The general rules 
af evidence in civil actions im regard te the burden 
of preaf * seem te apply without exeeptiens te the 
action ef debt."* 

[§ 48] B. Admissibility.. So alse the general 
rules as te the admissibility of evidence in avil 


Vit. 


[§ 50] The general rules applicable to the tral 
ef civil actions™ seem to apply te the action of 
debi. Thus where the declaratien is im separate 
counts on a judgment and a negotiable instrument 
which is the basis upen which the judgment was ob- 
tained, plaintiff is net required te eleet whether he 
will preeeed upon the judgment or the instrument“ 
While final judgment may be rendered on demur- 
rer default or mil diettS™ the whole and net 
a part anly of the issue must be tried;SS but this 
dees net preclude plaintiff, where his declaration 
eontaims beth a count upen the nete and an in- 
debitaius count upen an aceceunt stated, from dis- 


actions *S seem to apply te the action of debt.” 


[$ 49] C. Sufficiency, Likewise the general 
| rules of evidence as to the weight and si erengy 
| ef the evidence in civil actions ®° seem to apply, to 


| 


the aetien ef debts 
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regarding the second and taking judgment for the 
amount of the nete upon the first count, where de- 
fendant makes default. Judgment cannot be ren- 


dered while a material plea remains untried or un- 


disposed of.°° In some jurisdictions where the judg- 
ment is rendered on demurrer, or by default, or on 
nil dicit, a writ of Inquiry to assess the amount 
is unnecessary ;** but in other jurisdictions it seems 


_ that whenever damages are to be assessed a writ of 


inquiry is necessary®? And it is also held that 
where final judgment is by default or upon nil 
debet, and the action is upon a bond or judgment, 


it should not be = by the court until evi- | 
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¥. Bailey, 32 S.C L. 422, 425. 
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Chelding that where defendant pleads 
nil debet and alse offers two special 
Pleas, te the latter of which a demur- 
rer is sustained, Judgment cannot be 
pt fer plaintif&® without disposing 
of the plea of nil debet); Hindman 
Vv. Mackalh) $ i iowa asi 
Haggin v. Squires, (Ky. 3 
chelding that where weer: Rea 
beth nil narod and nul tiel 


ew ¥. "Phatcher, 6 Wheat. 


Co. 42 TH $88: Holdipp vy. Otway, 2 


“Sa. Shelton ¥. | Teh T Leigh a 
on v, We 
Vad BTR . 


BORE, Sigh, Retell NS EES SS ee eee eee, ee eee 2 ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number _ 


———————— 


— 


/ 


§§ 50-52] 


dence concerning the amount of damages has been 
taken.** A judgment by nil dicit operates substan- 
tially as a Judgment by default and admits every 
material allegation of the declaration, exeept the 


DEBT, ACTION OF 


inspection of the 


evidence.’ 


amount of the damages.°* The issue of nul tiel 


IX. VERDICT 


{§ 51] A. Form and Requisites—l. Verdict. 
In accordance with the general rule applicable to 
civil actions ? mere informalities in the form of the 


verdict will not render it invalids 


spond to the issue presented* and must dispose of 
the whole defense® upon which issue has been 
joined;* and af for plaintiff, it must be for a cer- 


tain sum.' 


[§ 52] 
action of debt.® 


amount.?® 


98. Deem v. Crume, 16 Th. 69; 
Rany v. Governor, 4 Blackf. (Ind.) 
2 See also Clarke v. Pratt, 20 Ala. 
470 (holding that where by the prac- 
tice of a state the rate of interest on 
a judgment rendered in another state 
must be tried by’a jury, final jude- 
ment by nil debet for the amount of 
the debt and interest at a certain per 
cent is erroneous), 

94 Loelke vy. Grant, 120 Ill, A. T4, 
75 (action on attachment bond). 
we Ala.—Hunt v. Mayfield, 2 Stew. 


eat H.—wWilbur v. Abbott, 59 N, HB. 
N. Y.—Gassner v. Sanford, 4 N. Y. 
Super. 440. 
S. C—Wadsworth v, Letson, 29 S. 
CG. L. att. 
Sere T ares v. Buchanan, 2 Swan 


655. 
Vt—Wood v. Agostines, 72 Vt. 51, 
eA 108; Woods vy. Pettis, 4 Vt. 


See also Judgments (a3* Cye 
1522). 


96. See generally Trial [38 Cye 
1595}. See also Bills and Notes ss 
1394-1404; Bonds § 233; Penalties [3 
Cye 1358]. 

97. Conowingo Land Co. v. Me- 
Gaw, 124 Ma. 643, 93 A 222. 

98. Conowingo Land Co. v. Me- 
Gaw, 124 Mad. 643, 93 A 222 (holding 
that in an action of debt on a spe- 
eialty an instruction that there was 
no evidence of consideration is erro- 
neous). 

99. See generally Trial [388 Cyeo 
1868], See also Bills and Notes § 
1405; Bonds § 234; Penalties [30 
Cye 1359). 

1, See generally Judgments [23 
Cye 623}. See also Bills and Notes 
§§ 1406-1418; Bonds §§ 235-239; 
Judgments [23 rit 1522, 1575]; Pen- 


also Brown y. 38 Th. 
¢cholding that if a verdict is substan- 
tially an answer to the issue formed 
in the case and tried by the jury, and 
corresponds to the cause of action 
as set out in the declaration, it will 
be sufficient, although in some re- 
i informal). 


Hawkins vy. Rapier, Minor 
€Ala.) 113; Albright v. Tapscott, 53 
N.C. 473. 

5. Crutcher Vv. Williams, 4 


‘Humphr. (Tenn.) 345. 
6 Ross vy. Gill, 1 Wash, (1 Va.) 


87. 

-f{a] TMustration.—Although the 
verdict is referable to only one 
count of the declaration it is suffi- 
cient, where the other count was 


% =f 


2. Judgment. The general rule that 
mere informalities in the form of the judgment will 
not render if invalid’ applies to a judgment in an 
Thus it has been held not to be 
fatal that the judgment is entered. up in the form 
of a judgment in assumpsit, if it is for the proper 
The judgment should be responsive to 
the writ,*t and therefore must either be given for 


NT 
— o 


AND JUDGMENT 
it is given for a 


It must corre- 


scr) 21 


record is an issue triable by the eourt alone upon 


record.’® The instruetions °* must 


be definite and certain ** and must conform to the 


1 


the whole sum demanded or exhibit the cause why 


less sum.'*= The judgment will be 


referred to the pleadings, and will be assumed to 
correspond therewith,’ Ordinarily the judgment as 
in other civil actions conforms to 
and directs that plaimtif recover his debt and dam- 
ages for its detention.'® 


the verdict! 


It must always adjudicate 


a definite sum as a debt due,'® and it must be for 


Against joint 


abandoned by the parties, 
Gil, 1 Wash. (1 Va.) 87. ; 

7 Sehmertsa v, Shreeve, 62 Pa, 457, | 
1 AmR ee Miller v. Hower, 2 Rawle 


Ross VW | 


(Pa) 5 
fa] plication of rule.—A ver- 
dict for the amount: of the debt 


claimed, with interest from, ete. sub- 
ject te a specified credit paid at a 
specified date, is sufficiently certain 
as to the amount of recovery. Barrett 
vw Wills, 4 Leigh (81 Va.) 114, 26 
AmD 31d, 

8 See Judgments [28 Cye 670). 
9. Sanford v. Richardson, 1 Ala, 
182; Carrell v. Meeks, 8 Port. (Ala) 
226; Italian-Swiss Agricultural Colo- 
ny Ww. Pease, 194 Tl. 98, 628. NE 317; 
Buehlman vw. Koester, 17 TU, A, 476; 
Piekett v. Peo, 114 Il. A, 188; Davis 
v. Morford, 1 Morr, (lowa) 99; Tin- 
dall v. Tindall, 18 N. J. Le 487. 
fa] The omission of the “debt” 
from the judgment will not destroy 
its validity as a judgment in debt, 
where it is rendered for a specified 
sum, where the action and claim are 
elearly in debt; in such case the 
judgment will be referred there- 
iae Tindall vw. Tindall, 18 N. J. LG 


{b] Judgment for “d — 
A judgment for “damages” is trregu- 
lar, In the action of debt, but such 
irregularity is not ground for re- 
versal, Buehlman w. Koester, 171 TL, 
A. 476. To same effect Rockford, ete. 
R. Ca, v. Steele, 69 Tl 253 

10. Sanford v. Richardson, 1 Ala. 
182; Carroll v. Meeks, 3 Port, (Ala.) 
gS Davis v, Morford, 1 Morr. Clawa) 


a] Where the distinction between 
debt and as it has been obliter- 
ated by the code, the form of judg- 
ment is of course the same in either, 
Knapp v. Kingsbury, 51 Ala. 563. 
{b] Use of the word “debt” in a 
junement in assumpsit does not make 
t a judgment in debt. Foster vy. Ja- 
red, 12 Th. 451. 

ll. Hughes v. Baltimore Union 
Ins, Co., $ Wheat (U. S.) 294, 5 L. ed, 


20. 

1a. Hughes v. Baltimore Union 
Tns, Co,, Wheat. (0. S.) 294, 5 LD. 
ed. 620. 

fa] Reason for rule.—‘“Otherwise 
non constat, but the difference still 
remains due.” Hughes v. Baltimore 
Union Ins. Co. 8 Wheat. (UL S.) 294, 
$10, 56 L, ~ 820. 

18. Cook v. Brister, 19 N, J. L. TS. 
See also Brown v. Keller, $8 Til. 
3) Tindall vy. Tindall, 18 N. J. L. 
437. a 

14. See 
© $20). 


15. Garrand v. Zachariah, 2 Stew. 
Ala.) 410; Maguire v. Xenia, 54 Th. 


enerally Judgments [23 
See also cases infra note 


the same nature of speeie as that in which the debt 
was demandable,'! 
practice in an action of debt to enter judgment for 
the amount of the debt to be discharged on the 
payment of the damages and costs.'S 


In some jurisdictions it is the 


defendants. If the action is 


against defendants the judgment must be against 
all, and for the same amount against each? 


299; Pulliam w 
93; Plumleigh v. 
Toles vw. Cole, 
Lieyd, 1 Tl 225; Ritchie v. Shannon, 
2 Rawle (Pa.) 196. 
16. Ark.—Wooster 
Ark, 101, 
IM.—Knox v. Breed, 12 TH, 61. 
N. J.—Cato v. Gill, 1 N. J. L. 13. 
Pa.—Schmerts vy. Shreeve, 62 Pa. 
457, 1 AmR 4389; Miller vy. Hower, 
2 Rawle 53, 
Vae-Barrett v. Wills, 4 Leigh (31 
Va.) 114, 26 AmD $15; Stott vw Alex- 


Pencenneau, 23 Th 
Cook, 18 Th. 669; 
11 Ill, 562; Jones v. 


v. Clarke, 2 


ander, 1 Wash. (1 Va.) 331. 
17. Skipwith vw. Baird. 2 Wash, (2 


ya.) 165; Seott v. Call, 1 Wash. (2 
Va.) 115, 

{a]  Tlustration—Where the debt 
as well as the damages are demand- 
ed in sterling money, the judgment 
must be for sterling money. Skip- 
with v. Baird, 2 Wash. (2 Va.) 165, 
To same effect Scott vy. Call, 1 Wash. 
(i. Va.) 115, R 

18. Caldwell vy. Richmond, 64 TL. 
30; Toles v. Cole, 11 Tl. 562; Austin 
v. State, 11 1, 452; Rabb v. Thomas, 
187 I. A. 285; Harrison vy, Park, 1 
J. J. Marsh. (Ky.) 170. 

a] Reason for and discussion of 

e—“[This procedure] is an anom- 
aly resulting frem statutory innova- 
tions, upon common law principles. 
It seldom, if ever, oceurs, exeept in 
actions of debt for penalties. At 
eommoeon law, the whole penalty was 
recovered, and execution issued for 
the whole amount. Courts of chan- 
eery first interposed te relieve de- 
fendant at law, and to restrict the re- 
covery to the amount of the injury 
actually sustained. By the statutes 
8 and 9, Wm. III, Ch: il, s 8... ac- 
tions of debt for penalties are so 
modified that the debt was commut- 
ed by the damages actually sus- 
ained.” Harrison v. Park, 1 J. J. 
Marsh, (Ky.) 170, 173. 

18% Peo. v. Organ, 27 Tih 26, 79 
AmD $91; Hoexey vy, Macoupin County, 
8 Ine 86; Peasley -v. Boatwright, 
Leigh (29 Va.) 195. But see Chaf- 
fee we Un SS, 18: Wall, (UL S.) 516, 
538, 21 L. ed. 9O8 Cwhere the court 
said: “The action of debt lies for 
a Statutory penalty, beeause the sum 
demanded is certain, but although 
in form ex contractu, it ts founded 
in fact upon a tort. The necessity 
of establishing a joint liability in 
such cases does not, therefore, exist; 
it is sufficient if the liability of any 
of the defendants be shown. Judg- 
ment may be entered against them 
and in favor_of the others, whose 
complicity in the offence... is not 
proved, precisely as though the ac- 
tion were in form as well as in sub- 
stance ex delicto”). 

20. Howell v. Barrett, $ Ill, 433. 


22 [18C.J.] 


[§ 53] 


considered debt.?4 


irregularity.?° 


[§ 54] B. Amount of Recovery ?’—1. 

eral. It is a well settled and established rule of 
21. Brown v. Keller, 38 Ill. 63; 

Pulliam v. Pencenneau, 23 Ill. 93; 


Bowman v. Bartley, 21 Ill. 30; Horton 
v. Critchfield, 18 Ill. 133, 65 AmD 701; 
March v. Wright, 14 Ill. 248; Knox 
v. Breed, 12 Ill. 61; Toles v. Cole, 11 
Ill. 562; Austin v. Peo., 11 Ill. 452; 
Wilcoxon v. Roby, 8 Ill. 475; Mager 
v. Hutchinson, 7 Ill. 266; Williams v. 
State Bank, 6 Ill. 667; Jones v. Lloyd, 
1 Ill. 225; Reece v. Knott, 3 Utah 451, 


24 P 757. 
22. Ross. vy. Taylor, 63) Diw:21565 
Maguire v. Xenia, 54 Ill. 299; Chap- 


man v. Wright, 20 Ill. 120; March v. 
Wright, 14 Ill. 248; O’Conner y. Mul- 
len, 11 Ill. 57; Howell v. Barrett, 8 
Ill. 433; Mager v. Hutchinson, 7 Ill. 
265; Pattison v. Hood, 4 Ill. 152; 
Heyl v. Stapp, 4 Ill. 95; Jackson v. 
Haskell, 3 Ill. 565; Jones v. Lloyd, 1 


Ill. 225; Spooner v. Warner, 2 [Ill. 
A. 240. But compare Guild v. John- 
son, 2 Ill. 404 (holding that where 


is before the su- 
preme court to enabie it to distin- 
guish the amount of the debt, a judg- 
ment erroneously entered for dam- 
ages in the aggregate will be cor- 
rected and the judgment given which 
should have been awarded by the 
leer court). But see infra notes 25, 


23. Hinckley v. West, 9 Ill. 136; 
Frazier v. Laughlin, 6 Ill. 347. 

24. Lucas vy. Farrington, 21 Ill. 
a: Reed v. Pedan, 8 Serg. & R. (Pa.) 


enough evidence 


25. See cases infra note 26. 

26. Ala.—Spence vy. Thompson, 11 
Ala. 746; Sanford v. Richardson, 1 
Ala. 182; Carroll v. Meeks, 3 Port. 
226; Boardman y. Poland, 2 Port. 431; 
Garrard v. Zachariah, 2 Stew. 410. 
Briggs v. Greenlee, Minor 123. 

Ill.— Bowden v. Bowden, 75 Ill. 111; 
Rockford, ete. R. Co. v. Steele, 69 
Ill. 253; Guild v. Johnson, 2 Ill. 405; 
Buehlman v. Koester, 171 Ill. A, 476; 
Rabb v. Thomas, 255; 
Pickett v. Peo., 4 : 
dependent Order of Mut. Aid v. Stahl, 
64 Till. A. 314. 

Ky.—Hampton v. Barr, 3 Dana 578. 

Miss.—Downs vy. Ladd, 5 Miss. 
0. 


Pa.—Freidly v. Spee 9-Serg. & 
R. 156, 11 AmD 69 
Tenn.—Ross v. 5a ee Cooke 406. 
27, Amount recoverable in action 
on: 
ee ns note see Bills and Notes § 
41 


Bond see Bonds § 241. 
Judgment see Judgments [23 Cyc 
1522, 1575]. 
Statutory penalty see Penalties [30 
Cyc 1360]. 
28. Ark.—Pleasants v. State Bank, 
agen 456; Hudspeth wi Gray, 5 Ark. 


Tll—Russell v. Chicago, 22 Ill. 283; 


Chenot ‘v. Lefevre, 8 Ill. 637; Ste- 
phens v. Sweeney, 7 Ill. 375. 
Ky.—Noe v. Preston, 5 J. J. eer 


57; Young v. Lancaster, 
Mon. 381; 


5 PD: 
Lear y. Smith, Litt. Sel, 


3. Distinguishing Debt from Damages. 
In some jurisdictions it has been considered neces- 
sary that the verdict or judgment should distin- 
guish the amount which is intended to be awarded 
for the debt and also the amount awarded as dam- 
ages,21 and that it would be error to render a judg- 
ment for damages in the aggregate;** nor could the 
court amend a verdict by adding the amount of the 
penalty of a bond as the debt,?* although if the 
finding is for a part only of the debt due, such ° 
specification need not be made, as it will all be 
But now this is generally con- 
sidered a defect in form rather than in substance,?® 
and the courts have refused to reverse for this 


DEBT, ACTION OF 


the verdict by 


judgment for the amount claimed.*? 
ages should not be awarded in a judgment for debt 
rendered on default,3* it. being said that such judg- 
ment should be for the debt and costs and no more.** 
Judgment in debt for escape should be for the full 


[$§ 53-54 


practice that plaintiff in debt cannot recover beyond 
the amount claimed in the declaration,?® although it 
is at present well settled that he may recover a less 
sum 2 unless he is suing for a penalty or for- 
feiture, the amount of which is rendered fixed and 
certain by statute, in which case he should recover 
the entire sum,®° but no more.*+ 
large an amount is awarded, plaintiff may cure 


If, however, too 


remitting the excess and taking 
Nominal dam- 


amount of plaintiff’s debt and costs in execution.*® 


In Gen- 


ae 122; Caldwell v. Richards, 2 Bibb 


ete, R. 

Miss.—Hudson yv. Poindexter, 42 
Miss. 304. 

N. J.—Smock v. Warford, 4 N. J. 
L. 306 (holding that, while this was 
the practice at common law, it had 
been modified by an early practice 
act in that state). 


serie ScSbrohte v. Rockland, 
Co., 101 Me. 140, 63 A 651 


Pa.—Marsteller v. Marsteller, 93 
Pa. 350. 

S. C.—Hale v. Hall, 5 S. C. L. 316. 

Va.—Brooke v. Gordon, 2 Call (6 


Va.) 212; Ragsdale v. Balte, 2 Wash. 
(2 Va.) 301. 

{a]_ Application of rule.—(1) Al- 
though it is error to enter judgment 
in debt for a greater amount than is 
claimed, yet a judgment is not re- 
versible because of the fact that 
either the amount of debt or the 
amount of damages, taken separately, 
is larger than that claimed in the 
declaration, provided the aggregate 
is less. Boardman v. Poland, 2 Port. 
(Ala.) 431; Phillips v. Runnels, Morr. 
(Iowa) 391, 48 AmD 109. (2) When 
the damages appear in the writ but 
are not claimed in the declaration, 
this defect being amendable, the 
judgment in usual form for debt and 
damages is correct. Childress v. Em- 
ory, 8 Wheat. (U. S.) 642, 5 L. ed. 
705; Boddie v. Ely, 3 Stew. (Ala.) 182. 
To same effect Hughes v. Baltimore 
Union Ins. Co., 8 Wheat. (U. S.) 294, 
eine ed. 620; Pinkston v. Stone, 3 Mo. 


29. U. S.—Hughes v. Baltimore 
Union Ins. Co., 8 Wheat. (U. S.) 294, 5 
L. ed. 620;:U. S. v. Colt, 25 F. Cas. 
No, 14,839, Pet. C. C.. 145. 

Ala.—Butler  v. Limerick, Minor 
115; McKenzie v. Connor, 1 Stew. 162. 

Conn.—Perrin v. Sikes, 1 Day 19. 

Ky.—Whittemore v. Moore, 9 Dana 
315; Grant v. Tams, 7 T. B. Mon. 218. 

Miss.—Hudson  v. Poindexter, 42 
if 304. 

. Y.—New York v. Butler, 1 Barb. 
325, ‘Laff 4 HowPr 446]. 
Aree C.—Waugh y. Chaffin, 14 N. C. 

Pa.—Huber v. Burke, 11 Serge. & 
R. (Pa.) 238. 

S. C.—Hale v. Hall, 5 S.C. L. 316. 

Tenn.—Harwell v. McCullock, 2 
Overt. (Tenn.) 275. 
= pec eral ‘v. Throop, 2 Aik. (Vt.) 

Eng.—Walker v. Witter, Doug. 1, 99 
Reprint 1; Hadley vy. Styles, 10 Mod. 
7, 88 Reprint 599; Thwaites v. Ash- 
field, 5 Mod. 213, 87 Reprint 615; 
Webber v. Tivill, 2 Saund. 122b note, 
85 Reprint 841. 

{a] Rule discussed.—In 3 Black- 
stone Comm. 154, the author, in dis- 
cussing the action of debt, says: 
“For the debt is one single cause 
of action, fixed and determined; and 
which, therefore, if the proof varies 
from the claim, cannot be looked 
upon as the same contract whereof 
the performance is sued for. If, 


Fractional errors in the amount will not ordinarily 
invalidate the judgment.%® 


therefore, I bring an action of debt 
for £30, I am not at liberty to prove 
a debt of £20 and recover a verdict 
thereon; any more than if I bring an 
action of detinue for a horse, I can 
thereby recover an ox.” If that 
learned writer, when thus laying 
down the proposition that plaintiff 
must prove the whole debt he claims 
or he can recover nothing, merely 
meant to say that where a _ special 
contract was laid, in the declaration 
it must be proved as laid, and that, 
when debt is brought on a written in- 
strument, the contract produced in 
evidence must correspond in all re- 
spects with that stated in the declara- 
tion, his doctrine was of course clear- 
ly correct; but if he meant to say that 
in every case where debt is brought 
on a simple contract plaintiff must 
prove the whole debt as claimed by 
the declaration or he can _ recover 
nothing, it is conceived that he is op- 
posed by not only every modern de- 
cision but by the ancient ones as 
well. U.S. v. Colt, 25 F. Cas. No. 
14,839, Pet. ©. C. 145. 

30. Dowd v. Seawell, 14 N. C. 185; 
Shewel v. Fell, 3 Yeates (Pa.) 17. 
See also Bonds § 243; Penalties [30 
Cyc 1360]. 

31. Dowd v. Seawell, 14 N. C. 185 
(holding that while damages could 
not be recovered in debt under a pen- 
al statute, it was not fatal error to 
demand them); Stroble v. Large, 14 
8. C. L. 112 (helding that in an ac- 
tion for a penalty it was erroneous 
to render judgment for a _ penalty 
with interest from the date thereof, 
and that a new trial would be granted 
unless plaintiff would remit the in- 
terest or damages found by the jury 
beyond the amount of the penalty). 

32. Stephens v. Sweeney, 7 Ill. 375; 
Keyes v. Throop, 2 Aik. (Vt.) 276; 
Ingledew v. Crips, 2 Ld. Raym. 814, 
92 Reprint 43. 

Ee: Peo. v. Hallett, 4 Cow. (N. Y.) 


34. Peo. v. Hallett, 4 Cow. (N. Y.) 
ae Hubbard v. Blow, a Wash. (1 Va.) 


35. Fullerton v. Harris, 8 Me. 393; 
Porter v. Sayward, 7 Mass. 377; She- 
wel v. Fell, 3 Yeates (Pa.) 17; Bona- 
fous v. Walker, 2 T. R. 126, 100 Re- 
print 69. 

36. Sanford v. Richardson, 1 Ala. 
182. And see Ritchie v. Shannon, 2 
Rawle (Pa.) 196 (where the judg- 
ment was for fifty dollars penalty 
and six cents damages and six cents 
costs the court said: ‘Perhaps the 
maxim de minimis, might be ap- 
plicable,” but as the right to the 
penalty accrues at the commission of 
the offense it was proper to allow 
damages for its detention); Roane v. 
Drummond, 6 Rand. (27 Va.) 182 
(holding that where the error is in 
defendant’s favor he cannot be heard 
to complain). 

[a] Dlustration.—Where the judg- 
ment in an action on a single bill 
for nineteen hundred and thirty-four 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 55] 2. Allowance of Interest.*7 
ment in an action of debt ordinarily includes an 
allowance of interest, on the amount found to be 
due, in the form of damages,°* even though it be 
not specifically demanded as such in the declara- 
tion,’ nor allowable as such under the count em- 


*DEBT, DEFAULT, OR MISCARRIAGE OF 


ANOTHER. 


DEBTEE. A person to whom a debt is due;? a 


ereditor.® 
DEBTOR.* 


dollars was rendered for about eigh- 
ty-six cents too much, the excess was 
deemed immaterial. Sanford vy. Rich- 
ardson, 1 Ala. 182. 


37. Interest as damages general- 
ly see Damages § 136; Interest [22 
Cye 1495]. 


38. U. S—U. Mexican Inter- 

national R. Co., is4 ‘Fred. 519. 
oz Ark.—Wooster v. _ Clarke, 2 Ark. 
W. v. 


Tll.— Grand ~eokvait A. cOw U: 
Bagley, 164 Ill. 340, 45 NE 538; War- 
ren.v. McCarthy, 25 ITll. 95; March 
v. Wright, 14 Ill. 248; Spooner v. 
Warner, 2 Ill. A. 240. 

Ky.—Richardson v. Flournoy, 7 J. 
J. Marsh, 155; Williams v. Preston, 
3 J. J. Marsh. 600, 20 AmD 179; 
Young v. Lancaster, 5 T. B. Mon. 381. 

Me.—Emery v. Vinall, 26 Me. 295. 
ee ee v. Hodgdon, 2 N. 

N. J.—North River Meadow Co. v. 
Christ Church, 22 N. J. L. 424, 53 
AmD 258. 

S. C.—Bonsall y. Taylor, 12 S. Cc. L. 


503. 
6 Mod. 


Eng.—Osbourne v. 
167, 87 Reprint 924. 

39. March v. Wright, 14 Ill. 248; 
Metcalfe v. Battaile, Gilm. (21 Va.) 
191; Harper v. Smith, 6 Munf. (20 
Va.) 389; Baird v. Peter, 4 Munf. (18 
Va.) 76; Wallace v. Baker, 2 Munf. 
~ es Va.) 334. But see Grand Lodge 

oO. U. W. v. Bagley, 164 Ill. 340, 
re NE 538 (holding that when the 
declaration does not demand interest 
it is error to enter judgment for the 
aggregate amount of the principal 
and interest, but it is perfectly prop- 
er to give judgment for the amount 
of the debt and for the amount of 
interest due thereon as damages); 
Brooke v. Gordon, 2 Call (6 Va.) 212 
(where judgment entered in county 
court was for debt and interest, but 
it was modified by the district court 
by striking out the interest and the 
court of appeals affirmed the judg- 
ment as modified). 

fa] In Virginia.—(1) Prior to the 
Practice Act of Jan. 29, 1805, inter- 
est was not recoverable in debt which 
was not demanded in the declaration 
or ealled for by the contract sued 
on, without the intervention of a 
jury. Newton v. Wilson, 3 Hen. & M. 
(13 Va.) 470; Brooke v. Gordon, 2 
Call (6 Va.) 212. (2) But by that 
act it was made recoverable. Baird 
v. Peter, 4 Munf. (18 Va.) 76; Wal- 
lace v. Baker, 2 Munf. (16 Va.) 334. 

40. North River Meadow Co. v. 
Christ Church, 22 N. J. L. 424, 53 
AmD 258 (holding that interest as 
such cannot be recovered in an ac- 
tion of debt under a count for money 
borrowed). 


Hosier, 


tae Rawson v. Dole, 2 Johns. (N. 
42. Newton v. Wilson, 3 Hen. & 


M. (13 Va.) 470 (where the reasons 
for the rule are discussed at length 
and cases are reviewed). 

Minor 


43. Butler v. Limerick, 
(Ala.) 115. 

1. See Frauds, Statute of [20 Cyc 
160-195]. 


One owing a debt;5 one who owes a 
debt ;® one who owes anything to another, as money, 
goods, or services;’ one from whom something is 


DEBT, ACTION OF—DEBTOR 


The judg- | ployed.*° 


allowable.*$ 


On the other 
sued upon is limited by statute to the amount of 
the debt and damages, it has been held that inter-. 
est cannot be allowed.*! 
able in debt for rent.*? 


[18 C.J.] 23 


hand, where the liability 


Nor is interest recover- 
Compound interest is not 


due to another, as money, service, or goods;§ one 


who owes an obligation resting upon contract, or 


imposed by law;° one who is liable on a contract, 


either express or implied, or by operation of law, 


2. Black L. D. [cit 3 Blackstone 
Comm, p 18] 


3. Black L. D. [cit 3 Blackstone 
Comm. p 18]. See also Creditor 15 
Cont apy 370: 

4. Debtor: 


Absence of, as affecting statute of 

. limitations see Limitations of Ac- 
tions, [25 Cye 1232]. 

Appointment of, as administrator see 
Executors and Administrators [18 
Cre. Sht. 

Arrest of see Executions [17 Cyc 
1490]; Ne Exeat [29 Cye 382]; and 
generally Arrest §§ 81-270. 

Assignment by see Assignments §§ 
31-48; Assignments for Benefit of 
Creditors 5 C. J. p 1023. 

fae CoEn against see Attachment 


Authority of agent of see Agency § 


Bequest of devise by to creditor see 
Wills [40 Cye 1885, 1889]. 

Certiorari to review proceedings 
against fraudulent, insolvent, or 
poor see Certiorari § 93. 

Composition by see Compositions 
with Creditors § 1 et seq. 

Compromise with see Compromise 
and Settlement § 1 et seq. 

Confusion-of goods by, as affecting 
rights of creditor see Confusion of 
Goods § 1 et seq. 

Contribution by see Contribution § 1 
et seq 

Death of see Abatement and Revival 
§ 247 et seq; Agriculture § 92. 

Discharge of see Accord and Satis- 
faction 1 C. J. p 520; Bankruptcy 
§§ 647-739; Compositions with 
Creditors § 45 et seq; Compromise 
and Settlement 12 C. J. p 312; In- 
solvency [22 Cye 1337]; Payment 
att eos 1173]; Release [34 Cyc 


Dower of, subject to claims of cred- 
itors see Dower [14 Cyc 1016]. 

Examination in supplementary pro- 
ceedings see Executions [17 Cyc 
1402]. 

Execution against see Executions [17 
Cyc 878] 

Exemption of see Executors and Ad- 
ministrators [18 Cye 448]; and gen- 
erally Exemptions [18 Cyc 1397]. 

Feme sole trader as see Husband and 
Wife [21 Cye 1541]. 

Garnishment against see Garnishment 
[20 Cye 969]. 

Guaranty of liability of see Frauds, 
Statute of [20 Cye 160]; and gen- 
erally Guaranty [20 Cye 1392]. 

Habeas corpus for release of im- 
prisoned see Habeas Corpus [21 
Cye 292]. 

Imprisonment of see Arrest §§ 219, 
220; Constitutional Law § 447; Con- 
tempt §§ 13, 134; Insane Persons 
[22 Cye 1237]. 

Imputation of delinquency in pay- 
ment, as libel see Libel and Slan- 
der (25 Cyc 258]. 

Judgment against see Judgments [23 
Cyc 623]. 

Pledge by, to secure preéxisting debt 
see Pledges [31 Cyc 795]. 

Preference by see Assignments for 
Benefit of Creditors §§ 204-330; 
Bankruptcy §§ 249, 250; Corpora- 


to respond to another in money, service, goods, or 
chattels, either in the present or at some future 
date;1° one who owes another anything, 


or is under 


tions; Insolvency [22 Cye 1287]. 
Release of see Release [34 Cye 1039]. 
Set-off by see Set-off and Counter- 

claim [34 Cye 618]. 

Substitution of new see Novation [29 

Cyc. J1317. 

Tender by see Tender [88 Cyc 127]. 
See also Creditor 15 C. J. p 1370; 

Debe 17 C.J. pda. 

5. Pennsylvania R. Co. v. Rogers, 
Be ts Va. 450, 460, 44 SE 300, 62 LRA 

[a] Bankrupt compared.—‘“In or- 
der to be a bankrupt a person must 
first be a debtor. But a bankrupt, in 
the sense of the English act, as well 
as of our own, is a debtor, and some- 
thing more. He is a debtor who has 
committed an act of bankruptcy, de- 
elared to be such by the bankrupt 
law.” Hence a statute providing for 
the punishment of any fraudulent 
disposition of the goods of a debtor 
or bankrupt within three months next 
before the commencement of bank- 
ruptecy proceedings refers not only 
to bankrupts, but to those who had 
not at the time of committing ee 
offense become bankrupt. U. S. 
Pusey, 27 F. Cas. No. 16,098, 6 Nat 
BankrReg 284. 

[b] Nonresident debtor. — The 
term “debtor... not . found or 
summoned,” in a statute authorizing 
service by publication of notice of 
attachment when the debtor has not 
been found or summoned, applies as 
well to a nonresident as to abscond- 
ing or fraudulent debtors. It in- 
cludes every debtor described in the 
enumerations of causes of attach- 
ment in the Attachment Law. Moore 
v. Williams, 44 Miss. 61, 63. 

[ce] Solvent debtor.—In constru- 
ing St. (1838) ec 163 § 3, which de- 
elares that, when any-creditor shall 
have any mortgage or pledge of any 
real or personal estate of the debtor 
for securing the payment of any debt 
claimed by him, the property so held 
as security shall, if he requires it, 
be sold, and the proceeds applied to 
the payment of his debt, and he shall 
be admitted as a creditor in insol- 
venecy proceedings for the residue 
thereof, it was held that the term 
“debtor,” in such section, was not 
necessarily limited to an insolvent 
debtor whose estate is in progress 
of settlement, but it was equally con- 
sistent with the manifest equity and 
policy of the statute to construe it to 
mean any person liable for the debt. 
Lanckton v. Wolcott, 6 Metc. (Mass.) 
305, 307. 

6. Bouvier L. D. [quot -Scott v. 
Davenport, 34 Iowa 208, 213]; Civ. 
Code art 2132 [quot Morgan’s Louisi- 
ana, ete., R., ete., Co. v. Stewart, 119 


La. 392, 44 S 1388]; Sonnesyn_ v. 
aa 12, Ns -D.. 227, 236, .97 NW 
7. Worcester D. [auot Beste v. 


Berastain, 20 N. B. 106, 109]. 
8. Standard D. [quot Hall y. Chat- 
sar 17 Ida. 664, 667, 106 P 11 sas 


9. Sonnesyn v. Akin, 12 N. D. 227, 
236, 97 NW 557. 
10. Hall v. Chattin, 17 Ida. 664, 


667, 106 P 1132. 
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obligation, arising from express agreement, implica- 
tion of law, or from the principles of natural jus- 
tice, to render and pay a sum of money to another;1? 


one who by reason of an existing 


may become liable to pay money to another whether 
such liability is certain or contingent;'* one liable 
upon a contract, express or implied, although only 
contingently ;1* one who is capable of contracting a 
debt, and has done so;** he who may be constrained 
The word in its broad sense 
implies liability,7® and, although it is not necessary 
that it shall be due im the sense that it is then col- 
lectible, it must be an outstanding obligation, which 
if not due at the time will certainly become due at 


to pay what he owes.1> 


{a] “Assignor”; when synony-! 
mous.—Where an act relating to as- 
signments for the benefit of cred- 
itors, provided that the debtor should 
make an inventory of his property 
within a certain time after making 
the assignment, and, in case he 
failed to do so within such time, that 
the assignee should then make a 
schedule, etc., and then further pro- 
vided that “the books and papers of 
such delinquent debtor shall at all 
times be subject to the inspection 
and examination of any creditor,” and 
“the county judge is authorized by 
order to require such debtor or as- 
signor to allow such inspection or 
examination,” it was held that, by 
providing that the books and papers 
should “at all times be subject to in- 
spection,” an intention was expressed 
that the words “debtor” and “delin- 
quent debtor,” should be taken as 
synonymous with “assignor,” and 
that such inspection might be made 
by a creditor prior to the refusal of 
the debtor to make the inventory, 
as well as after such refusal. Matter 
of H. Herrmann Lumber Co., 21 App. 
Div. 514, 517, 48 NYS 509. 

[b] Heirs ished. — The 
term as used in Rev. L. p 335 § 1, 
providing that, if any creditor shall 
make oath, etc., that his debtor ab- 
sconds from his creditors, it shall be 
the duty of the clerk to issue a writ 
of attachment, does not include an 
hair of an ancestor who was a debtor 
of a person making such affidavit; for 
thus to consider him would make him 
liable at all events for the debt of his 
ancestor, whether he had land by 
descent or not. Peacock y. Wildes, 8 
N. J. L. 179, 180. 

{c] Personal representative; when 
included.—in construing the term as 
used in a statute relating to the re- 
vival of judgments “by service of a 
summons on the debtor,” the court 
said: “It seems to us that, in view 
of the manifest intention, the word 
‘debtor’ was here used as a generic 
term, in condensed and general form, 
to embrace all proceedings necessary 
to carry into effect the interest on 
that side, on the familiar principle 
that, upon the death of a party, his 
Tights or obligations devolve on his 
personal representatives.” Chester, 
etc., R. Co. v. Marshall, 40 S. Cc. 59, 
62, 18 SE 247. - 

il. Stanly v. Ogden, 2 Root 
(Conn.) 259, 262 [quot Keith v. Hiner, | 
63 Ark. 244, 247, 38 SW 13; Melvin 
v. State, 121 Cal. 16, 24, 53 P 416]. 

12. Rev. Codes (1899) § 5047 [quot 
Sonnesyn v. Akin, 12 N. D. 227, 235, 
$97 NW 557]; Calkins v. Howard, 2 
Cal. A. 233, 235, 83 P 280 [cit Civ. 
Code $ 3429]; Ochoa v. Edwards, 
(Tex. Civ. A.) 189 SW 1022, 1025 
[quot Cyc]. 

[a] Original debtor and creditor. 
—The words “debtor” and “creditor,” 
as used in Rev. St c 35 § 4, pro- 
yiding that it shall be lawful for 
the debtor, the creditor being living, 
to become a witness, and that he 
shall be admitted as such in the trial 
of any action wherein the fact of 
unlawful interest, having been re- 


individuals.*§ 


obligation is or Tort-feasor. 


served or taken, is to be in issue, 
ete., “have uniformly been incorpo- 
rated in the several acts relating to 
usury, which have been in force in 
this commonwealth, and have long 
since received a judicial interpre- 
tation. They are intended as a 
designatio personarum merely, and 
not as indicating a present existing 
relation between the parties. They 
are meant to signify the parties to 
the original contract alleged to be 
usurious, or ‘the original debtor and 
ereditor.’” Gifford v. Whitcomb, 9 
Cush. (Mass.) 482, 483. 

13. Schmidt v. Opie, 33 N. J. Ea. 
138, 139. 

[a] Indorser of note may be in- 
cluded. Dodson v. Taylor, 53 N. J. L. 
200, 204, 21 A 293; Ochoa v. Edwards, 
(Tex. Civ. A.) 189 SW 1022. Com- 
pare Salgado y. Villamil, 14 -Porto 
Rico 437 (where it was held that the 
person who signs a promissory note 
guaranteeing payment thereof as 
debtor and principal is a joint surety, 
because these words have the same 
signification). 

{b] Terre tenant.—A terre tenant 
has been held not to be a debtor with- 
in an exemption law. lEberhart’s 
App., 39 Pa. 509, 511, 80 AmD 536. 

14. Kinney v. Sharvey, 48 Minn. 
93, 96, 50 NW 1025. 

15. Bouvier L. D. [quot Scott v. 
Davenport, 34 Iowa 208, 213]; Civ. 
Code art 2132 [quot Morgan’s Louisi- 
ana, ete., R., etc., Co. v. Stewart, 119 
La. 392, 407, 44 S 138]. ~ 

16. Rudd v. Ford, 91 Ky. 183, 186, 
15 SW 179, 12 KyL 740. 

[a] Banker included.—Henry Coun- 
ty v. Salmon, 201 Mo. 136, 100 SW 20; 
Schippers v. Kempkes, (N. J. Ch.) 67 
A 1042, 1043; Fricano v. Columbia 
Nat. Bank, 118 App. Div. 567, 570, 103 
NYS 1893. See also Banks and Bank- 
§ 326; Debt 17 C. J. p 1372 note 


depositary distin- 
guished.—The term, as used in a 
statute authorizing the garnishment 
of the debtors of execution defend- 
ants, does not include a person with 
whom the debtor has made a_special 
deposit of coin. “He held the prop- 
erty or’ money, so far as it appears, 
merely as a deposit—expecting to de- 
rive no benefit in any form and to in- 
cur no liability by reason of its being 
in his possession. He had been mere- 
ly passive and had done nothing to 
subject himself to responsibility.” 
Wood v. Edgar, 13 Mo. 451, 453 

{c] Holder of concession distin- 
guished.—‘‘A person who merely de- 
sires to enter into a contract with, 
or to obtain a concession from, a mu- 
nicipal corporation, in a case in which 
the corporation requires a bond, does 
not, thereby, become the ‘debtor’ of 
the corporation, even though that 
word be interpreted in its broadest 
sense.” New Orleans v. Le Blane, 
139 La. 113, 119, 71 S 248. 

17. Hall vy. Chattin, 17 Ida. 664, 
667, 106 P 1132. To same effect Co- 
zart v. Barnes, 240 Fed. 935, 938, 153 
CCA 621. 

[a] By the term “debtors to the 
bank,” as used in discussing the rules 


DEBTOR—DEBTOR AND CREDITOR 


some future date.'7 The term is a broad one, and 
will include corporations and partnerships as well as 


While neither in common parlance 
nor in legal proceedings is a mere wrongdoer desig- 
nated as a debtor, nor his responsibility for wrong 
classed under the denomination of debts,!® the term 
has been applied to tort-feasors and extended so as 
to include one who owes another for an unascer- 
tained damage to person or property.?° 

DEBTOR AND CREDITOR. The relation of 
debtor and creditor is thus defined: Wherever one 
person, by contract or by law, is liable and bound 
to pay another an amount of money, certain or un- 


of equity which should control the 
settlement of its affairs, is “meant 
all those who at the appointment of 
the receiver were liable to the bank 
for the payment of money, whether 
their liability had matured or not, 
and without any regard to the exact 
nature of the liability, whether as 
principal or surety.” It does not in- 
clude those who become indebted to 
the receiver, for the same reason that 
a person who has become a debtor to 
the administrator of an insolvent es- 
tate is not considered a debtor to the 
intestate; nor is it intended to in- 
clude stockholders or officers of the 
corporation, against whom the re- 
ceiver may be directed to bring ac- 
tion to recover sums due for sub- 
scription for stock or other like 
claims. In all matters pertaining to 
set-offs, such indebtedness or liabil- 
ity as that last tamed is considered 
as due strictly to the receiver, and 
not to the corporation. Davis v. In- 
dustrial Mfg. Co., 114 N. C. 321, 328, 
19 SE 371, 23 LRA’322. 

18. In re Levin, 139 Cal. 350, 358, 
63 P 335, 73 P_159 (where it is said: 
“The word ‘debtor’ [in an insolvent 
law] includes partnerships and cor- 
porations”);, Merced Bank vy. Ivett, 
127 Cal. 134,137, 59 P 393 (where the 
court said: ‘We know of no princi- 
ple of construction which would jus- 
tify this court in holding that the 
word ‘debtor’... does not include 
corporations”); South Carolina R. Co. 
v. McDonald, 5 Ga. 531, 535 (where 
it is said: ‘“‘Those words [in a stat- 
ute] are ‘person,’ ‘party,’ ‘defendant,’ 
‘debtor.’ Either of these words de- 
scribe a corporation”). But see In 
re Novak, 150 Fed. 602, 603 (where 
it was held that the term as used 
in a statute limiting exemptions to a 
debtor who is the head of a family, 
and a single person who is not the 
head of a family, does include a part- 
nership); Hollingshead v. Curtis, 14 
N. J. L. 402, 410 (where it was said: 
“The individual partners are indeed 
liable and bound to the extent of 
their separate property for the part- 
nership debts. They may therefore 
be called debtors, but they are only 
constructively, or rather consequen- 
tially, so;. their individual liability is 
... in some respects, like the case 
of a husband, who becomes bound 
for the debts contracted by his wife 
dum sola; they are not his debts, 
strictly speaking, though he is liable 
for them, if sued during coverture’’). 

19. Minga v. Zollicoffer, 23 N. C. 
278 [quot Sonnesyn v. Akin, 12 N. D. 
227, 236, 97 NW 557]. 

20. Westmoreland v. Powell, 59 
Ga. 256 [quot Lee v. Louisville, ete., 
R. Co., 2 Ga. A. 337, 343, 58 SE 522]. 
See also Debt §-6. ; 

[a] “Defendant” synonymous.—In 
eonstruing the terms as used in a 
statute providing that a writ of ha- 
beas might be issued to arrest de- 
fendant in certain actions on obtain- 
ing a judge’s order for that purpose 
and authorizing the court to take a 
deposit in money from the debtor in 
lieu of bail, the court said. “Now, 
in this sense, ‘debtor’ will include 
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For later cases, developments and changes in the law see cumuiative Annotations, same title, page and note number, 


DEBTOR AND CREDITOR—DECEITFULLY 


certain, the relation of debtor and creditor exists 
between them.*? 

DEC. An abbreviation for December.*? 

-DECALCOMANIA. The process of transferring 
pictures on marble, porcelain, glass, wood, and the 
like;?* a process of transferring prints from paper, 
and making them adhere to glass, porcelain, or the 
like.?# 

DE CAPITALIBUS DOMINIS FEODI. Literally 
“‘Of the chief lords of the fee.’’** A phrase in 
ancient charters, denoting the tenure by which the 
estate granted was to be held.?6 

DECAPITATION. The act of beheading.?? 

DE CARTIS REDDENDIS. Literally ‘‘For re- 
storing charters.’’? A writ for rendering or re- 
delivering charters or deeds ;?° a writ of detinue of 
charters.°° 

DE CATALLIS REDDENDIS. Literally ‘‘For 
restoring chattels.’’*+ A writ to secure the return 
specifically of chattels detained frem the owner;*? 
a writ of detinue.** 

DE CAUTIONE ADMITTENDA. A writ to take 
caution or security;** a writ which anciently lay 
against a bishop who held an excommunicated per- 
son in prison for his contempt, notwithstanding he 
had offered sufficient security (idoneam cautionem) 
to obey the commands of the church, commanding 
him to take such security and release the prisoner.** 

DECAY.** A gradual failure of health, strength, 
soundness, prosperity ;°* any species of excellence or 
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perfection declined to a worse or less perfect 
state;** rottenness.*® 

DECEASE. As a noun, death;*° departure from’ 
life.41. As a verb, to depart from this life;** to die.** 

DECEDENT.*: A deceased person,*® or a person 
dying intestate.*® As defined by statute, the term 
may include either a testator or even a grantor, 
bargainor, vendor, or donor.** The term does not 
include persons civilly dead.4® 

DECHIT.*® The suppression of a fact by one who 
is bound to disclose it, or who gives information of 
other facts which are likely to mislead for want of 
communication of that fact;°°.the suggestion as a 
fact of that which is not true, by one who does not 
believe it to be true.>? 

In old English law. The name of an original writ, 
and the action founded on it, which lay to recover 
damages for any injury committed deceitfully, either 
in the name of another (as by bringing an action in 
another’s name, and then suffering a nonsuit, where- 
by plaintiff became liable to costs) or by a fraudu- 
lent warranty of goods, or other personal injury 
committed contrary to good faith and honesty.®? 
Also the name of a judicial writ which formerly lay 
to recover lands which had been lost by default by 
the tenant in a real action, in consequence of his 
not having been summoned by the sheriff, or by the 
collusion of his attorney.** 

DECHITFULLY. In a manner or with a view to 
deceive.** 


as well a defendant in an action for 
a tort against whom it is proved to 
the satisfaction of a Judge that the 
plaintiff is entitled to recover the 
amount for which he makes the order 
for bail, as a defendant against 
whom a plaintiff may make affidavit 
that he is entitled to recover against 
him for a money demand, and for a 
sum certain. In neither case has it 
been determined that the plaintiff is 
entitled to recover anything, but only 
that he has made out such a prima 
facie case of an obligation from the 
defendant to him, that the defendant 
is entitled to be held to bail; and 
in default of bail or deposit, the offi- 
cer is authorized to commit to prison 
by the 5th section of chapter 38. If 
so, I think it follows that on such 
commitment the defendant is entitled 
to give the notice of his intention to 
apply to be examined, and be dis- 
charged under the seventh section. 
The words ‘debtor’ and ‘defendant’ in 
the chapter are synonymous.” Clerke 
yv. Calkin, 20 N. B. 98, 109. To same 
effect Eberhart’s App., 39 Pa. 509, 511, 
80 AmD 536. 

21. Code § 2686 [quot Banks v. 
McCandless, 119 Ga. 793,.798, 47 SE 
332]. See also Creditor 15 C. J. p 
1370; Debtor ante p 23. 

[a] It may arise by direct agree- 
ment, or breach of duty between the 
parties. Commercial Nat. Bank v. 
Taylor, 64 Hun 499, 502, 19 NYS 533. 
But compare Whiteacre v. Rector, 29 
Gratt. (70 Va.) 714, 715, 26 AmR 420 
(where the court said: ‘“‘The relation 
of debtor and creditor implies, as of 
course, that the one has given credit 
to the other in a contract”). 


22. Perdue y. Fraley, 92 Ga. 780, 
781, 19 SE 40. See also Abbrevia- 
tions § 2. 


23. Century. D.- [quot U._ S... v. 
Hempstead, 159 Fed. 290, 291]. 

{a] “Lithography” compared and 
di: shed.— “Lithography is the 
art of making a picture, design, or 
writing upon stone in such a manner 
that ink impressions can be taken 
from the work, and of producing such 
impressions by a process analogous 
to ordinary printing... .. The differ- 
ence between the two processes lies 
chiefly in this, that the decalcomania 
process largely begins where the lith- 
ographic process Jeayes off, and that 


the real process is in effect a hand 
application of color, whereas. the 
lithographic process is entirely by 
press. In the former the print is not 
of a color but is of a size print, 
which is on a coating of gum and al- 
bumen. This latter is on a coating 
of starch, so that, as claimed, there 
are two surface coatings between the 
surface andthe paper. In mak- 
ing decalcomania, the artist’s design 
or work on the stone is made ‘right,’ 
while the same work on a stone for 
lithographing is made ‘backwards.’ ” 

U. S. vy. Hempstead, 159 Fed. 290, 

291. 

24. Standard D. [quot U. S. v. 
Hempstead, 159 Fed. 290, 291]. 

25. Black L. D. 

26. Burrill L. D. [cit 2 Blackstone 
Comm. pp 298, 299]: 

27. Rapalje & L. L. D. (a mode of 
punishment formerly resorted to in 
eases of treason, and still employed 
in some countries). 

28. Black L. D. 

29. Burrill L. D. 

. Burrill L. D. 

31. Black L. D. 

32. Black L. D. 

33. Burrill L. D. 

34 Black L. D. 

35. Black L. D. 

36. Decay: 

Attachment of goods subject to see 
Attachment § 356. 

Liability of carrier for see Carriers 
§ 148. 

Of party wall as terminating ease- 
ment of support see Party Walls 
[30 Cye 779]. 

Resale of goods subject to see Sales 
[35 Cye 5201. 

Sequestration of goods subject to see 
Sequestration [35 Cye 1403]. 

37. Webster D. [quot Fisk Vv. 
Spring: 25 Hun 367, 369, 1 NYCivProc 


38. Webster D. [quot Fisk v. 
Spring, 25 Hun 367, 369, 1 NYCivProc 
378, 384]. 

39. Steinmetz y. U. S. Insurance 
Co., 2.Serg. & R. (Pa.) 293, 296. 

[a] “Decayed” synonymous with 
“rotten.”—In construing a clause in 
a policy of marine insurance provid- 
ing that, “if the vessel, after regu- 
lar survey, should be condemned, for 
being unsound or rotten, the asgurers 
shall not be bound to pay their sub- 


scription,” a finding on a survey that 
her stern, apron, bends, and the most 
part of her timbers are decayed is 
equivalent to finding that the vessel 
is unsound or rotten. Steinmetz v. 
U. S.. Insurance Co., 2 Serg. & R. 
(Pa.) 293, 296. To same effect The 
Pearlmoor, [1904] P. 286. See also 
Marine Insurance [26 Cye 636, 646]; 
Perishabie [30 Cyc 1394]. 

40. Burrill L. D. See also Death § 1. 

[a] Civil death distinguished.— 
The word cannot be construed to in- 
clude the civil death of one senténced 
to state prison for life. Maiter of 
Zeph, 50 Hun 523, 524, 3 NYS 460. 
Compare Civil Death 11 C. J. p 794%. 
See..also Descent and Distribution 


[14 Cye 16]. 
41. Burrill L. D. 
42. Webster D. [quot Matter of 


Zeph, 50 Hun 523, 524, 3 NYS 460]. 

43. Webster D. [auot: Matter of 
Zeph, 50 Hun 523, 524, 3 NYS 460]. 
See also Die post. 

“Deceased seaman” see Seaman [35 
Cye 1254, 1255]. 

44. See generally Descent and Dis- 
tribution [14 Cyc 1]; Executors and 
Administrators [18 Cyc 405 et seq]; 
Wills [40 Cye 951]; Witnesses [40 
Cye 2313-2323]. 

45. Webster D. [quot Matter of 
Zeph, 50 Hun 523, 524, 3 NYS 460]. 

46. L.-(1915) c 357 § 27. [quot 
State v. U. S. Trust Co., 99 Kan. 841, 
163 P 156,-157, LRA1917C 975]; Md. 
Pub. Gen. L. (1888) p 2 art 1 § 5. 

47. L. (1915) e¢ 357 § 27 [quot 
State v. U. S. Trust Co., 99 Kan. 841, 
163 P 156, 157, LRA1917C 975]. 

48. Matter of Zeph, 50 Hun 523, 
524, 3 NYS 460 [cit Code Civ. Proc. §§ 
2660-2665]. See also Decease ante 
this page note 40 [a]. 

49. See generally Cheat 11 C..J.p 
747; Collusion 11 GC. J. p 1220; Craft 
15 Gd: p 1342; Deception post p28: 


False Personation {19 --Cye 379]; 
False Pretenses [19 Cyc 384]; Fraud 
[20 Cye 1]. 

50. Civ. Code § 1710; Daley v. 


Quick, 99 Cal. 179, 186, 33 *P 859. 

51. Daley v. Quick, 99 Cal. 179, 
185, 33 P 859. 

52. Black L. D.- See also Fraud 
[20 Cye 86]. 

53. Black L. D. [cit Blackstone 
Comm. p 166]. ; 
Webster D. [quot Dougherty’s 
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DECEITFUL PLEA. The sham plea mentioned 
in the English books, when the facts stated are 
obviously false on the face of the plea.** 

DECEIVE. To mislead by false appearance or 
statement ;°* to frustrate or disappoint.*7 The term 
as defined by lexicographers is nearly synonymous 
with ‘‘defraud.’’5* 

DECEMVIRI. In Roman law, an official] commis- 
sion of ten men; but particularly one appointed 451 
B.C., to draft a body of laws.>*% 

DECENT BURIAL. Necessarily a relative term 
varying with the financial and social standing of the 
deceased and his relatives, and not infrequently 
affected by the community and the rules or religion, 
social or political organizations, of which the de- 
ceased may have been a member or with which he 
was affiliated.>? 

DECEPTION. The act of deceiving; the inten- 
tional misleading of another by a falsehood spoken 
or acted.** Also a statutory term meaning the re- 
sult of adulteration caused by the imitation and 
counterfeiting of natural products of food, such as 


DECEITFUL PLEA—DECIDE 


and drinks;** a necessary result from adulteration, 
and fraudulent practices in the pure food and pure 
laws ;** the result of intent or carelessness.** 

DECEPTIS NON DECIPIENTIBUS, JURA SUB- 
VENIUNT. 

DE CERTIFICANDO. A writ requiring a thing 
to be certified. 

DE CERTIORANDO. A writ for certifying.* 

DE CHAMPERTIA, A writ of champerty. 

DE CHIMINO. A writ for the enforcement of a 
right of way.*? 

DE CIBARIIS UTENDIS. Literally ‘‘Of vie- 
tuals to be used.’’*° The title of a sumptuary stat- 
ute passed 10 Edw. III St. 3, to restrain the ex- 
pense of entertainments.” 

DECIDE. To determine;’* to form a definite opin- 
ion;7* to render judgment; ;37*° to deliberate; to 
weigh the reasons for and against; to see which 
preponderate,”* and to be governed by that prepon- 
derance.”* In the past tense, determined ;’* ended ;*° 
concluded.** The term implies decision.®” 

Phrases: ‘‘Decide or take part in the de- 


cheese, butter, and all artificial counterfeit foods | cision;’’® 
prepara Election, 6 Pa. Co. 507,! 67. Black L. D. 


C. L, 438 


(where it is said| 
55. Gray vy. Gidiere, 35 S. 


443. See generally Pleading [31 ular fact’). 

Cye 1261. 68. Black L. D. (directed to the 
56. Curley v. U. S., 130 Fed. 1, 7, } justices of the bench, commanding 

64 CCA 369. the enforcement of the statute of 
57. Curley v. U. S., 130 Fed. 1, 7,| champertors). 

64 CCA 9. 69. Black L. D. 
58. Curley v. U. S., 130 Fed. 1, 7, 70. Biack L. D. 

64 CCA 269. See also Defraud [13 71. Black L. D. 

Cyc 766]. 72. Webster D. [quot Darden v. 
{a] “Deceive” or “defraud” the Lines, 2 Fla. 569, 571]; Seward v. 


public. —Macomber v. State Bd of Denver, ete., R. Co., 17 N. M. 557, 580, 
Health, 28 R. L 3, 4, 65 A 263, 8 LRA |} 131 P 930, 46 LRANS 242. 


NS 585 (use of the “Blectricure” by | 73. Webster D. {quot Darden v. 
a physician). | Lines, “2 te 569, 571]; Seward v. 
5814. According to tradition the De- | Denver, R. Co., 17 N. M. 557, 


cemviri were named after the return | 530, 131 P P 930, 46 LRANS 242. 
of three commissioners who had been ) [aj Decided “It is sup- 
sent to Athens and other Greek cities | posed that there is difficulty in as- 
to study their legal systems. The | certaining the true meaning of the 
Decemviri, utilizing the work of the) term ‘decided,’ when applied to opin- 
commissioners, framed at first ten|ion. When the question of the truth 
and later two tables of laws which, | or falsehood of a proposition is pre- 
after approval by the senate, were | sented to the mind, the wise and 
ratified by the Comitia Centuriata | discreet examine, reflect, deliberate; 
and became known as the “Twelve|and then, and not till then, decide. 
Tables.” The whole story of the De- Some examine with more patience 
cemviri is now considered more or|and perseverance, and reflect more 
less apocryphal. See Lobingier Evo-| profoundly than others; some gifted 
lution Civ. L. Lecture VL beyond the ordinary lot of man, or 
59. Seaton vy. Com., 149 Ky. 49%,| fancying themselves endowed with 
501, 149 SW 871, 42 LRANS 211 | an intuitive perception of truth and 
(where it Was said: “What would be error, decide after little, may almost 
regarded as entirely proper and ap- without any, reflection; but whether 
propriate by one, might be regarded | the solution has been ‘arrived at by 
as wholly inadequate and altogether | the longer or the shorter process, the 
unsuitable by another, and so, no|auestion no longer remains for de- 
rule governing the case can well be | liberation; it is decided. Some minds 
formulated, but, by common consent,|are so skeptical, that they receive 
a determination of these matters is | nothing as true, which is not proved 
left exclusively to the relatives or|by plain and direct evidence, or es- 


|to be “a writ directed to the sheriff, | 
requiring him to certify to a partic-|185, 253. 


friends of the deceased”). See also 
Dead Bodies $ 13. 

60. Suther vy. State, 118 Ala. 88, 
99, 24 8 
Ala. 90, 118, 32 S 750; Smith vy. State, 
13 Ala. A. 399, 405, 69 S 402]. 

61. Suther v. State, 11% Ala. 83%, 


99, 24 S 43 [quot Hall v. State, 134) 


Ala. 90, 118, 32 S 750; Smith v. State, 
13 Ala. A. 399, 405, 69 S 402]. See 
also Deceit ante p 25; Fraud [20 Cye 
i 


2. State vy. Marvin, 5 OhS&CP 


a 
Marvin vy. State, 
204, ‘208, 5 OhNP 209. 


Marvin v. State, OhS&CP 


7 : 
204" 207, 5 nerve’ akere generally 


co age hig $3 7. 
help or succor persons who are de- 


ceived, not those deceiving.” Tray- 
ner Leg. ney 
66. Black L. D. (where it is said 


to! be “a kind of certiorari’). 


43 {quot Hall v. State, 134) 


1 OhS&CP | 


A maxim papi “The laws) 


tablished upon mathematical demon- 
stration; while others readily adopt 
the most absurd notions, though un- 
supported by anything like evidence, 
and destitute of all foundation in rea- 
son and in the nature of things. And 
we not unfreaquently find opinions 
of the latter class, as immoveable as 
those which are the result of the 
most laborious investigation. The 
mind is, however, in both cases, made 
up; the question is settled; it is de- 
cided.” Armistead v. Com, 11 Leigh 
(28 Va.) 68%, 690, 27 AmD 633. See 
also Juries [24 Cyc 289]. 

74. Webster Int. D. [quot Mil- 
ford, etc., R. Co.'s Pet., 68 N. H. 570, 
516, 36 A 545]. 


7. Com. v. Anthes, 6 Gray 
(Mass.) 125, 253; Seward y. Denver, 
| ete., R. Co. N. M. 557, 580, 131 


P 980, 46 LRANS 242. 
76. Com. vy. Anthes, 5 Gray (Mass.) 
185, 253. 


‘‘decide such cases on their mer- 


185, 253. 
78. Com. vy. Anthes, 5 Gray (Mass.) 


79. Webster D. [quot Darden v. 
Lines, 2 Fla. 569, 571]. 
80. Webster D. [quot Darden v. 
Lines, 2 Fla. 569, 5 a 
81. Webster D. [quot Darden v. 
Lines, 2 Fla. 569, 571 
Webster D. [quot Darden 


v. 
Lines, 2 Fila. 569, 571). See also De- 
cision a D 27. 

[a] lied to an election contest. 
—(1) wi ere a statute provided that 
“the person holding the certificaté of 
election may give bond, qualify and 
take the office... and exercise the 
duties thereof until the contest shail 
be decided, and if the contest be de- 
cided agairist him, the court - 
shall make an order for him to give 
up the office to the successful party 
in the coritest,” the court said: “If 
the contest is ‘decided’ whenever final 
judgment is rendered by the circuit 
court, then, according to the very 
terms of the section under review, 
the right of the certificate holder to 
exercise the duties of the office only 
lasts ‘until the contest be decided,’ 
provided it ‘be decided against him.’ ” 
State v. Woodson, 128 Mo. 497, 509, 
514, 31 SW 105. (2) Where, under 
a provision of the constitution, “the 
Governor shall decide upon the élec- 
tion and qualification of the person 
returned,” this language “confers the 
jurisdiction upon the Governor to de- 
cide both as to the election and quali- 
fication of the person returned as 
elected, as well in the case of a con- 
test, as where there is no contest. 

Although the Governor is vested 
by ‘the Constitution with jurisdiction 
of a contested election for Attorney 
General, the power thus conferred is 
not self-executing, that is to say, it 
cannot be executed by the Governor 
until he igs clothed by law with the 
authority, means and instrumentali- 
ties which will enable him to exe- 
cute the power... . For this pur- 
pose, the action of the Legislative 
department must be called into exer- 
cise, for the Legislature alone has 
the power of passing laws.” Groome 
v. Gwinn, 43 Md. 572, Aru 

[b] Applied to tax levy— 
Where a PT sceord disclosed that a 
board to levy taxes met for that pur- 
pose and “decided” what should be 
the rates of taxation for the various 
purposes, their order was held to con- 
stitute a levy. Tallman v. Cooke, 43 
Iowa 230, 231. 

83. Corning v. Slosson, 16 N. Y. 
294, 296 (where in construing a stat- 


. Com. v. Anthes, 5 Gray (Mass.)) ute which provided that no judge 
“For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number. 


its;’’5+ ‘meet and decide;’’S> ‘‘decided against;’’5® 
“*decided upon principles of justice and good 


faith.’’5* 


DECIDUOUS PLANT. One whieh loses its 
leaves, ete., every year, especially in the autumn,’$ 
as distinguished from evergreen which retains its 


DECIDE—DECISION 


DECISION.** 


nical or legal word.®* 
term ** and has no fixed, legal meaning.** 
speaking, it is intended to embrace the last act of 
the court, in other words, the judgment.%* 


greenness or verdure throughout the year.®® 


should “decide or take part in the de- 
cision of any question which shall 
have been argued in the court when 
he was not present and sitting there- 
in as a judge,” it was said: “The 
two judges who heard the argument, 
and they alone, decided the motion, 
and they were competent to do so. 
The other judge then present neither 
‘decided,’ nor ‘took part in the deci- 
sion.’ It does not follow that he 
did so from the fact that he formed 
a constituent part of the court at 
the time, any more than it would if 
-he had heard the argument, and had 
expressed no opinion, in which case 
no one will pretend that he would 
have ‘decided,’ or ‘taken part in the 
decision’ ”’). 

84. Seward v. Denver, etc. R. Co., 
17 N. M. 557, 580, 131 P 980, 46 LRA 
NS 242 (where in construing a state 
constitution providing for a review 
by the supreme court of the reason- 
ableness and lawfulness of an order 
made by the state corporation com- 
mission, and directing that the su- 
preme court shall “decide such cases 
on their merits,” the court said: 
“The direction to decide such cases 
‘on their merits’ simply means that 
the court shall decide them on a con- 
sideration of their substance and the 
legal rights involved in opposition to 
a decision based upon mere defects 
of procedure or the technicalities 
thereof. It means the court shall do 
justice irrespective of informal, tech- 
nical or dilatory objections or con- 
tentions”). 

85. Austin v. Ailen, 6 Wis. 134, 141 
(holding that a notice by town sur- 
veyors that they will meet on a cer- 
tain day, at a place named, to make 
an examination and survey of a pro- 
posed highway. is not in compliance 
with Rev. St. c 16 § 53, requiring 
them to give notice of a time and 
place at which they will meet and 
decide on such application). 

86. Reg. v. Padwick, 8 E. & B. 704, 
709, 92 ECI- 704, 120 Reprint 262 
(holding that, where an appeal was 
dismissed for want of jurisdiction, 
and not decided on the merits, appel- 
lant was a party “decided against’); 
Abbott v. Feary, 6 H. & N. 113, 117, 
158 Reprint 47 (holding that, where 
a rule nisi had been granted to enter 
a verdict for defendant on_a point 
reserved at the trial, or for a new 
trial on the ground of misdirection 
and that the verdict was against evi- 
dence, which rule was afterward 
made absolute to the extent of grant- 
ing the new trial, defendant was not 
to be deemed as “decided against” 
on the points reserved at the trial so 
as to be entitled to appeal from this 
decision). 

87. Seely v. State. 11 Oh. 501, 12 
Oh. 496 (holding that a special act 
authorizing complainant to file a bill 
as in chancery against the state, 
and requiring the cause “to be de- 
cided upon principles of justice and 
good faith,” was intended to relieve 
complainant of all technical objec- 
tions that might arise in a p 
ing according to the known usages 
of law and chancery, and as confer- 
Tring power upon the court to exam- 
ine the claim in the same spirit of 
liberality which would be proper for 
the general assembly to exercise). 


sik eit S. v. Ouwerkerk, 153 Fed. 
89. Standard D. [quot U. S. v. 


Ouwerkerk, 153 Fed. 916, 917]. 

90. A maxim meaning “lt is safer 
to be deceived than to deceive.” Bou- 
vier L. D. [cit Lofft Max]. 


$1. Decision: 
Allowing claims against estate see 


Assignments for Benefit of Credi-| 
tors § 448; Executors and Adminis- 
trators [18 Cyc 502]. 

Appealable see Appeal and Error § 129.) 

As law of the case see Appeal and) 
Error § 3075; Criminal Law § 3553. 

As libel see Libel and Slander [25) 
Cye 384]. j 

Contrary to evidence, motion for new 
SELt see New Trial [29 Cyc 820, 

2 . 

Death of party after, and before} 
judgment as effecting abatement of | 
ce see Abatement and Revival 

Effect of, as to validity of statute 
see Statutes [86 Cye 975]. 

irik as controlling see Courts § 

Impairing obligation of contract by 
see Constitutional Law § 602; Con- 
tracts § 720; Courts § 342. 


Civil action see Judgments [23 Cyc 


Criminal prosecution see Criminal 
Law § 3000 et seq. 

Equity see Equity [16 Cye 471]. 

State court as affected by subse- 
quent removal of action see Re-| 
moval of Causes [34 Cye 1318].} 


Appellate court see Appeal and Er- | 
ror §§ 2536-2553; Criminal Law} 
§$§ 3000-3149. 

Arbitrator or umpire see Arbitra-/| 
tion and Award § 261. 

Architect see Building and Con-| 
struction Contracts § $3 et seq. 

Assignee see Assignments for Ben- 
efit of Creditors § 371. 

Benefit association see Beneficial 
Associations § $0 et seq; Mutual 
Benefit Insurance [29 Cye 208]. 

Board for equalization or review of 
taxes see Municipal Corporations 
{28 Cye 1703]; Taxation [37 Cyc 
1076, 1107]. 

County board see Counties § 122. _ 

Court see Appeal and Error § 129 
et seq; Criminal Law § 3284 et 

seq; Judgments [23 Cye 666]; 

Trial [38 Cye 1953]. 
Ecclesiastical tribunal see Relig-| 

ious Societies [34 Cyc 1182]. 

Highway board see Highways [37 
Cyc 133]. 

Justice of the peace see Justices 
of the Peace [24 Cye 589]. 

Land department see Public Lands 
[32 Cyc 1020]. 

Municipal council see Municipal 
Corporations [28 Cye 347]. 

Pension commissioner see Pen- 
sions [30 Cye 1372]. 

Referee see Bankruptcy § 312; Ref- 
erences [34 Cyc 830]. 

School board see Schools and 
School Districts [35 Cyc 861, 907, 
1095]. 

On: 

Demurrer see Pleading [31 Cyc 347]. 

Motion to remand case from federal 
court see Removal of Causes [34 
Cyc 1324, 1326]. 

Rule of see Courts § 287 et seq. 

Validity of, entered on Sunday see 

Sunday [37 Cyc 589]. 

[a] Im the Roman law, it referred 

to each of the fifty “constitutions” or 

“statutes” promulgated by Justinian 

after the original publication of the 

Corpus Juris, to settle certain points 

of interpretation which had divided 

the jurisconsults. Escriche Dicciona- 


rio. 

[b] Im the civil law generally it 
means the determination of a ques- | 
tion; the final order which disposes | 
of a suit or cause; also that portion | 
of a statute which orders or directs) 
the performance of a duty. Escriche | 
Diccionario. 

92. Ex p. Kent County, 


| fendant appealed. 
t1s91] 1! 


{18 C. J.] 
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DECIPI QUAM FALLERE EST TUTIUS.*° 


This is a popular and not a tech- 
It is a very comprehensive - 
Strietly 


This 


Q. B. 725, 728. 

93. Pierre Water-Works Co. v. 
Hughes County, 5 Dak. 145, 163, 37 
NW 733. 

$4. Deming v. Post, 1 Code Rep. 
CN. ¥.) 121. 

95. Buckeye Pipe Line Co. v. Fee, 
62 Oh. St. 543, 555, 57 NE 446, 78 
AmSR 743. 

96. Wharton L. Lex. [quot Buck- 
eye Pipe Line Co. v. Fee, 62 Oh. St. 
543, 555, 57 NE 446, 78 AmSR 7431]; 
Nieves v. Sanchez, 17 Porto Rico 837, 
844. To same effect Rapalje & L. L. 
D. [quot Milford, etc., R. Co.'s, Pet., 
68 N. H. 570, 36 A 545, 548]; Whar- 
ton L. Lex. [quot Buckeye Pipe Line 
Co. v. Fee, 62 Oh. St. 543, 555, 57 NE 
446, T8 AmSR 743]; Houston v. Wil- 
liams, 13 Cal. 24, 27, 73 AmD 565 
[quot Craig v. Bennett, 158 Ind. 9, 13, 
62 NE 273; Emporia Bd. of Educa- 
tion v. State, 7 Kan. A. 620, 52 P 466, 
467; Adams y. Yazoo, etc., R. Co., 77 
Miss. 194, 304, 24 S 200, 317, 28 S 956, 
60 LRA 33]; Gentz vy. Galles, 14 N. M. 
341, 344, 93 P 702 [cit Cye]. 

[a] Thus in this sense the word 
has been employed as referring to: 
(1) A judgment binding the parties 
in a ease. Teillard v. Green, 7 Porto 
Rico Fed. 328, 331.” (2) A judgment 
given by a competent tribunal. Bou- 
vier L. D. [quot Halbert v. Alford, 
(Tex.) 16 SW 814, $15; Mulhern v. 
Union Pac. R. Co., 2 Wyo. £65, 472]. 
(3)- The judgment or conclusion of 
the court. Coffey v. Gamble, 117 
Towa 545, 548, 91 NW 813. (4) The 
oral judgment in the case. Takekawa 
v. Hole, 170 Cal. 323, 149 P 593, 594. 
To same effect Kapepee v. Kupahi, 16 
Hawaii 799. (5) The judicial de- 
termination of a question or cause. 
Abbott L. D. [quot Buckeye Pipe 
Line Co. v. Fee, 62 Oh. St. 543, 555, 57 
NE 446, 78 AmSR 743; Mulhern v. 
Union Pac. R. Co., 2 Wyo. 465, 472]. 
(6) Judicial interpretation. Naas v. 
Backman, 28 N. S. 504, 505. (7) Also 
the opinion of the respective courts 
of appeals in conformity to which 
their judgment or decretal order was 
made. Keller v. Summers, 262 Mo. 
324, 329, 171 SW 336. 

[b] Reversal included.—“To  re- 
verse a case is to decide it; and to 
speak of a reversal is to speak of a 
decision, for there can be no reversal 
without a decision ‘to reverse.” Hence, 
when Judge Cox stated that the re- 
versal of this case was ‘in direct 
conflict?’ with two mentioned deci- 
sions of this court, he, in effect, 
stated in the clearest and most un- 
equivocal form that the court of 
which he Was a member had rendered 
a decision—the causa causans of its 
reversal—which was ‘in direct con- 
flict?’ with the rulings of the two 
cited cases in this court.” Keller v. 
Summers, 262 Mo. 324, 329, 171 SW 336. 

[e] divided court.—Two 
actions were brought against defend- 
ant. The questions at issue in both 
suits being the same, an agreement 
was entered into by counsel of both 
parties to the effect that ome suit 
should abide the decision in the other, 
and also that in case of appeal the 
decision on appeal in the one case 
should also be the decision on the ap- 
peal in the second case. Judgment 
was given in the lower court for 
plaintiff, and on appeal to the appel- 
late court the court was equally di- 
vided in opinion, the result being 
that an order was passed dismissing 
the appeal with costs, and the judg- 
ment in the lower court stood. Then 
plaintiff took an order for judgment 
in the second case, from which de- 
It was held, (per 
Weatherbe and Meagher, J. J.), that 


28 [18C.J.] 


interpretation of the word, however, is too narrow 
to include the several senses in which it has been 
judicially defined; thus it may be a final judgment,*7 
or an adjudication other than a final one;** it may 
be of intermediate matters, or it may be of questions 
It may apply with 
equal force to actions and special proceedings, and 
may include an order in a summary proceeding? 
Further, in legal parlance, the term sometimes in- 
cludes not only both orders and judgments,’ but also- 
mere judicial determinations or opinions,‘ as well as 
the reports or accounts of such opinions or determi- | 
Again, the term may be employed as re- 
ferring to ministerial acts as well as to those that 
are judicial or of a judicial character.*® 
cision of an issve is made by a jury it is usually 


finally disposing of the case.%* 


nations.® 


the word “decision” in the agree- 
ment must be read as meaning judi- 
cial determination; that the result 
was a judicial determination of plain- 
tiff's right to recover the debt sued 
for, inasmuch as it disposed of the 
appeal and left plaintiff free to en- 
force his judgment; that the order 
dismissing the appeal in the one case 
applied to the other, and the appeal 
in the second case must therefore 
fail; and (per Townshend, J., and 
Graham, E, J.) that, the court having 
been equally divided in opinion in the 
first case, there was no decision with- 
in the meaning of the agreement, and 
defendant was entitled to have his 
Neo ae Naas v. Backman, 28 


see Judg- 

ments [23 wren Coe 666). 
eming v. Post, 1 CodeRep 

a *y.) 121; and cases supra note 


Weiser v. Day, 77 Iowa 25, 26, 
41 CW 476. 
a “Disagreement” distinguished. 
Perry v. Carcallen, 6 Ont. L, 203, 
5 (construing Ontario Controverted 
iections Act). 
99. Weiser v. Day, 77 Iowa 25, 26, 


41 NW 476. See Appeal and Error 
$% 256-429. 
[a] Determinations, orders, find- 


ings, and entries, having the force 
and effect of a judgment, may be in- 


eluded. Corning y. Ryan, 2 Colo. 
525, 531. 
1. Peo. v. Barker, 152 N. Y. 417, 


434, 46 NE 875, 
ror $% 352-417. 
2. Porto Fico Leaf Tobacco Co, v. 
Aldrey, 12 Porto Rico 228, 233. Bee 
Appeal and Error § 382 oe Beq. 
“The decision and the order are 


See Appeal and Er- 


one and the same thing.” Ex p. 
Copnsape. 9 Ch. D, 698, 
Z. Deming v. Post, 1 “CodeRep 


. Y.) 121; Halbert v. "Alford, (Tex.) 


6 SW 814, 815 {cit Webster D.J; and | 


cases pupra notes 96, 98. 

4 Deming v. Post, 1 CodeRep 
WN. Y¥.) 121. See also Pierce v. State, 
09 Ind, 525, 10 NE 302, 536. 

“The words ‘decision’ and ‘opinion’ 
are used interchangeably in juridical 
literature and... any logical force 
or value in the suggestion that a ‘de- 
cision’ ig the judgment of a court 
and its ‘opinion’ iv the mere reason 
for its judgment.” Keller v. Surm- 
mers, 262 Mo. 824, 329, 171 SW 


aj nguished—(1 
untfia terms ‘ Sptalater and “Aecialone 


are often conto ounded, yet there is a 
wide difference between them.... A 
decision of the Court is its judgment, 
the opinion ia ag gee given for 
that judgment, former is en- 
tered of record immeniately upon its 
rendition, and ean o be changed 
through «a regular application to the 
Court, upon a petition for a re-hear- 
ing, or a modification, The latter is 


the property of the Judges, subject 
to their revision, correction, and 
modification, in any particular 


For leter canon, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ DECISION 


If the de- 


deemed advisable, until, with the ap- 
probation of the writer, it is tran- 
scribed in the records.” Houston v. 
Williams, 13 Cal. 24, 27, 73 AmD 
565 [quot Craig v. Bennett, 158 Ind. 
9, 13, 62 NE 273; Adams vy. Yazoo, 
ete, R. Co. 77 Miss. 194, 304, 24 S 
200, 28 S 956, 60 LRA 33). (2) “The 
word, ‘decision,’ as used in the stat- 
ute means the court’s judgment, 
which is made a part of the record 
immediately upon its rendition, but 
the court’s opinion of the different 
phases of the case is nothing more 
than an expression of the judge’s 
views.” Kidd v. MeCracken, 105 Tex. 
383, 386, 150 SW 885 [cit Cyc]. (3) 
“An opinion contains the views of the 
judge in relation to a given subject; 
a decision embraces the findings of 
the court, upon which a decree or 
judgment may be entered.” Matter 
of Winslow, 12 Misc. 254, 255, 34 NYS 
627. To same effect Thomas vy. Tan- 
ner, 14 HowPr CN. Y.) 426, 428. (4) 
Pet) [opinion] is a statement given 
by the court for its conclusions, 
while the [decision] is the judgment 
or conclusion of the court.” Coffey v. 
Gamble, 117 Iowa 545, 548, 91 NW 
813. (5) “In the Spanish courts de- 
cisions are recited in a number of 
paragraphs each beginning ‘Result- 
ando,’ and the decision of the court 
follows in a number of paragraphs 
each beginning ‘Considerando,’ with 
the resu:t that the judgment and the 
opinion make up one paper. This 
was not only true in Porto Rico, but 
is found existing even now in the re- 
ports of the supreme court of Spain, 
otherwise known as the Jurispruden- 
cia Civil. There is in the American 
and English courts, however, as 
pointed out by Mr. Justice Field 
(then of the California supreme court 
and afterwards of the United States 
Supreme Court), a wide difference be- 
tween the decision of a court and its 
opinion. A decision is a judgment 
binding the parties to the case; the 
opinion is merely the reasons given 
by the court for that judgment. The 
decision or gusment is necessarily in 
writing and cannot be changed even 
by the court, except upon proper ap- 
plication; the opinion may be oral or 
written, and is subject to revision, 
correction, or modification in any par- 
ticular deemed advisable until, with 
the approbation of the writer, it is 
transcribed in the records or for- 
mally prises. Every judge has 
the right without guestion to revise 
and modify his opinions. Houston v. 
Williams, 13 Cal. 24, 27, 72 AmD 565. 
The enrolment of the judgment isa 
practice almost as old as courts 
themselves, while rendering opinions 
is of modern growth. They were not 
common in the time of Lord Coke, 2 
Coke, Pref. 5.” Teillard v. Green, 7 
Porte Rico Fed. 228, 231, 


ent 
“Argument completes its purpose, 
when it satisfies the minds of its 
auditors of the truth of that which 
it was intended to prove. A decision 


termed a ‘‘verdict,’’?? if made by a referee, or by 
the judge trying an issue without a jury, the de- 
termination of the issue of fact is usually termed 
the ‘‘decision’’ or ‘‘fmdings of fact.’"”* The term 
has been variously employed as referring to: 
account or report of a conelusion, especially of a 
legal adjudication ;° 
submitted to the court;*® any issue or issues under 
the pleadings tried and submitted, and decided by 
the court; the announcement by the court of the 
determination of the issues submitted to it im a 
cause tried without a jury;** the announcement by 
the court of its judgment, as distinct from the fmd- 
ings;’* an order for judgment;** both an order and 
a paper involving the essential merits of a ease 
which necessarily not only affecis the judgment, 


An 
an adjudication of a question 


is altogether another matter; it- 
should announce the resolution of the 
Court, as it was formerly called, in 
the clearest manner possible, ane 
sustain it by no more reasons 

may be necessary to make it eo 
Gaillard vy. Trenholm, 29 S.C. L. 356, 


ave 
eo. Vv. Barker, 152 N. Y. 417%, 


sae, Pa NE 875. 
6 In re Okmulgee County Court- 
house, (OklL) 161 =e 200, 201. But 


see Appeal and te? $ 129 et seq 
[a] city 


engineer.— 

San Antonio y. Marshall, (Tex. Civ. 

A.) 85 SW 315, 316 (construing a 

contract for building a sewer). 
ecision of the 


“Dp collector of 
customs.”—U. S. v. Beebe, 117 Fed 
670, 679; DU. S. v. Cousinery, 27. F. 


Cas. No. 14,878, 7 Ben. 251. See also 
ns Duties ‘> 92. 

c] “Decision” of election inspec- 
tors—Lane vy. Fenn, 20 Hawaii _290, 
296, AnnCas1$13B 155. 

[d] Decision of 


mining is 
gsioner.—Re Watson, 39 Ont L. 3538, 
362, 12 OntWN 133, 27 DomLE 3233. 

fe] “Decision or action.”—U. S. v_ 
Van Leuven! 62 Fed. 62, 66 (constru- 
ing a federal statute prohibiting the 
bribery of a United States officer 
“with intent to have his decision or 
action on any guestion,” etc.). 

7. Froman v. Patterson, 19 Mont. 
107, 113, 24 P 692. To same effect 
Evansville, etc., R. Co. v. Maddux, 134 
Ind. 571, 572, 32 NE 345, 34 NE 511; 
Marshall v. Golden Fleece Gold, etc, 


Co., 16 Nev. 172. 

[a] Verdict compared. —“A “deci- 
sion’ is in some respects like the ver- 
dict of a jury,—it affords a proper 
basis upon which a judgment may be 
entered, but is not itself a judgment.” 
Kennedy v. Citizens’ Nat. Bank, 119 
Iowa 123, 126, 93 NW 71. 

[b] Directed 


verdict distin- 
guished —“The direction of a verdict 
is neither the verdict, nor is it an 


order or decision.” De Lendrecie v. 
i - 1 NM D. 422, 423, 48 NW 


8 Froman v. Patterson, 10 Mont. 
107, 113, 24 P 692. 

8. Webster D. [quot Pierre Water- 
Works Co. v. Hughes County, 5 Dak. 
145, 162, 27 NW 733]. 

Weiser v. Day, 77 Iowa 25, 26, 
41 NW 476. 

11. Ashton v. Thompson, 28 Minn. 
330, 325, 9 NW 876. To same effect 
Volmer ‘v. Stagerman, 25 Minn. 235, 
re” Thompson v. Myrick, 24 Minn. 

; McCormick v. Miller, 19 Minn. 442; 
Gorbett y. Twenty-third St R. Co., 
114 N. Y. 579, 581, 41 NB 1623; Watts 
5 Co., Div. 
259,149 NYS 744, 
Quinn, 6 Misc. 50, 51, 26 NYS 728; 
rye y. Union Pac. R. Co., 2 Wyo. 
4 

12. Brubaker v. Brubaker, 74 Kan. 
220, 222, 86 P 455 [cit Cyc]. 

13, Linville v. Scheeline, 30 Nev. 
106, 111, 93 P 225. 

14. Garr v. peer Tie 2 NOD. | 
417, 51 NW 867 


DECISION—DECLARE 


but actually determines the judgment to be en- 
tered;'5 the judicial opinion, oral or written, pro- 
nounced or delivered, upon which the judgment or 
order is founded;* the written statement of the 
court’s findings of fact and conclusions of law;}7 
the conclusion on the facts which must precede 
the judgment ;?® the facts found and the conclusions 
of law;?* the finding of facts and conclusions of law 
signed by the court and filed with the clerk as the 
basis of the judgment entered;*° a finding of the 
facts and the conclusions of law thereon;** the find- 
ings both of fact and of law;?? the finding of facts 
by the court; a finding where the cause is tried 
by the court ;*4 the finding upon the facts where the 
cause is tried by the court; the finding by the 
court 7° upon which a decree or judgment may be 


entered ;?7 the special finding of facts, when one has 


been required;”* the resolution of the principles 
which determine the controversy;*® the result of 
the deliberations of a tribunal.*° 4 
Decision upon the merits. A decision upon the 
justice of the cause, and not upon technical grounds 
only ;* the real or substantial grounds of the action 
in distinction from technical or collateral matter.*” 
. Final decision. One decisive of the cause.** 
Judicial decision. The determination of a court 
or a judge in a cause.** 


DECISIVELY. In a conclusive manner, to end 


t 


[180.5] 29 


deliberation, doubt, or contest;** in a manner which 
cannot be disputed * or whieh cannot be conira- 
dicted by any other evidence.*” 

DECK CARGO. Any cargo earried either m any 
uncovered space upon deck or in any covered space 
not included in the eubical contents formimg the 
ship’s registered tonnage;** also any uneovered 
space upon the deck of a ship? The term is not 
limited to freight earning cargo but may imelnde 
bunker coal,*® and cargo in a deck room enclosed 
by bulkheads? 

DE CLAMEA ADMITTENDA IN ITINERE PER 
ATTORNATUM~ 

DECLARACION. In Spanish law, a deposi- 
tion.4?# 

DECLARATION.“ 

DECLARATION OF RIGHTS. A formal dec- 
laration enumerating somewhat in detail the nghis 
of as citizen which the state government must re- 


DECLARATORY. Explanatory; designed to 
fix or elucidate what before was uncertain or doubi- 
ful.** 

Declaratory act, law, or statute. One whereby the 
rights to be observed and the wrongs to be eschewed 
are clearly defined and laid down.** 

DECLARE. To announce** clearly some opimion 


15. Garr v. Spaulding, 2 N. D. 414, 
417, 51 NW 867. 
ste’ Fawkes v. 31. Ont. 

De sane cecia. v. Peck, 1. N: D 
422. "423, 48 NW 342 

[al “Written decision.”—Where a 
statute defines the findings and con- 
clusions of the court as a “written 
decision,” and concludes with the 
provision that “judgment upon the 
decision shall be entered according- 
ly,” the court said: “This ‘written 
decision,’ is something which must 
precede the judgment, and upon 
which it is entered, as upon the ver- 
dict of a jary-< Corbett v. Job, 5 
Nev. 201, 205. 

18. Muskogee v. Irvin, 45 Okl. 118, 
145 P 415, 416; Shawnee First State 
Bank v. Oklahoma Nat. Bank, 29 Okl. 
411, 422, 118 P 574. 

19. Hibernia Sav., ete. Soc. v. 
Moore, 68 Cal. 156, 159, 8 P 824, 
Caldwell v. Wells, 16 Ida. 459, 463, 
101 P 812. 

20. Porter v. Hopkins, 63 Cal. 53, 
55 [quot Mullally v. Irish-American 
re i Sec.; 69 Cal. 559, 561,114 -P 

21. Deming v. Post, 1 CodeRep 
(N...Y.)..121, 

. Kahn y. Central Smelting Co., 
2 Utah 371, 383. To same effect Ver- 
mont Marble Co. y. Eastman, (Vt.) 
101 A 151. 
i + Weston v. Johnson, 48 Ind. 


24. Weaver v. Apple, 147 Ind. 304, 
306, 46 NE 642; Indianapolis Elec- 
‘tric Supply Co. v. Trapschuh, (ind. 
A.) 114 NE 99. 

25. Gates v.. Baltimore, etc., R. 
154, Ind, 338, 342, 56 NE 722; 
Wilson y. Vance, 55 Ind. 394, 396 
[quot Allen v. Adams, 150 Ind. 409, 
411, 50 NE 387; Dodge v. Pope, 93 
Ind. 480, 484; Jones v. Jones, 91 Ind. 
72, 76; Rodefer v. Fletcher, 89 Ind. 
556, 564; Christy v. Smith, 80 Ind. 
573, 577: Hubbs v. State, 20 Ind. A. 
181, 50 NE 402].. To same effect 
Clement v. Hartzell, 60 Kan. 317, 319, 
56 P 504. 

, 26.. Evansville, es R. Co. v. Mad- 
dux, 134 Ind. 571, 573, 33 NE “345, 34 
NE 511; Matter of Winslow, 12 Misc. 
a4 255, 34 NYS 637. 

Matter of Winslow, 12 Misc. 
G os "255, 34 NYS.637. 

28. Major v. Miller, 165 Ind. 275, 

bar 75 NE 159. 


29. Abbott L. D. [quot Buckeye 


Swayzie, 


Pipe Line Co. v. Fee, 62 Oh. St. 543, 
555,57 NE 446, 78 AmSR 743]. 

30. Abbott L. D. [quot Buckeye 
Pipe Line Co. v. Fee, 62 Oh. St. 543, 
555, 57 NE 446, 78 AmSR 743; Mul- 
hern v. Union Pac. R. Co., 2 Wyo. 465, 


721. 
31. Mulhern yv. Union Pac. R. Co., 
2 Wyo. 465, 472 [cit Bouvier L. D.]. 
32. Mulhern v. Union Pac. R. 
We 2 Wyo. 465, 472 [cit Abbott 


. D.1. 

vi The dismissal of a bill 2t any 
time before final decision, and after 
the case has beer set down for final 
hearing, amounts, unless otherwise 
ordered by the court, to a “decision 
on the merits,” and may be pleaded 
in bar of another suit. Germain v. 
Harwell, 108 Miss. 296, 66 S 396. 

33. In re Coe, 49 Fed. 481, 482. 1 
CCA 326. Sée also Appeal and Error 


§ 129 et seg. 

[a] “Bemanding order” distin- 
guished —‘“The words ‘final decision’ 
cannot be held to include a remand- 
ing order,—First, because it is not a 
decision, but a. ‘refusal to hear and 
decide;’ and, secondly, because it is 
not final. ...To say that it is final 
because no appeal could be taken 
from it is clearly egos gece In 
re Coe, 49 Fed. 481, 482, 1 CCA 326. 
See also Final [19 Cye 533 note 

tb The dismissal of an appeal 
is in contemplation of law the final 
judgment or decision in a cause and 
will include a dismissal upon appel- 
lant’s failure to cause the proper re- 
turns to be made and filed within the 
time specified by the rule of court 


i v. Sheckler, 36 Wis. 434, 
34 Abbott L. D. [quot State v. 


Judges Orleans Parish Ciy. Dist. Ct, 
34 La. Ann. 1114, 1116]. 

35. Webster D. sauet Gilliard v. 
Beattie, 58 N. H. 11 

36. Bouvier L. om {quot Hilliard 
vy. Beattie, 58 N. H. 112 

37. Bouvier L. e: [quot Hilliard 
v. Beattie, 58 af H. 112}. 

38... Wharton .L. Lex. [cit.,Mer- 
chant Suippiae” Act (1906)1. 

39. Cairn Line of Steamships, Ltd. 
y. Trinity House, [1907] 1 K B. 604, 
609 [cit Merchant. Shipping Act 
Oe) “Deck t 

a eck cargo at merchant’s 

7—-Diederichsen Vv. Farquharson, 
[1898] 1 Q. B. 150. 

40. Cairn Line of Steamships, Ltd. 


% wane House, [1997] 1 K. B 664, 


41. Union Ins. Co. v. Shaw, 24 F. 
Cas. No. 14,366, 2 Dill- 14, 22 (where 
it was held that hay piled up im the 
engine or deck room, reaching from 
the floor to the carlings or ceiling, 
and surrounded by sacks of oats and 
grain piled up im like manner, and 
stripped with plank to keep them 
steady, but not covered with tar- 
paulins or canvas, is a deck carzo). 
See also Marine Insurance [26 Cyc 
590]; Shipping [36 Cyc 253]. 

42. See Clamea Admittenda 
teers per Attornatum ii C.J. 


de 
424%. See Depositions post 
43. Declaration: 


Evidence see Criminal Law § 1243 
et seq; Evidence [16 Cyc 1146]. 
ok Pleading see Pleading [31 Cyc $2]. 


im 
B 


Dividend see Corporations. 
Intention see Aliens §$§ 143, 144 
London see War [40 Cyc 365]. 


ae eae War [480 Cyc 339, 266, 
; Trusts [39 Cye 57, 


Use see Charities $ 16; Trusts [39 
Gye 571. 
War see War [49 Cye 364]. 
‘Confession see Crim- 
inal Law § 1464. 
declaration see Homicide [21 
Cyc 972 
Sta 


tement distingnished 
ment [36 Cye $18 note 47]. 

44 McMasters v. West Chester 
Normai School, 13 Pa. Co. 481, 487. 
See also Bill of Rights 7 C. J. p 1181; 
Civil Liberty 11 C. J. p 796; and gen- 
erally Civil Rights | We J. p 3; 
Constitutional Law § 1 et seg. 

[a] It is mot a mere enunciation 
of abstract principles, but 2 solemn 
enactment by the people themselves, 
guarded by a sufficient sanction. Mc- 
Masters v. West Chester Normal 
School, 13 cas Co. 481, 487. 

45. Black L. D. [cit 1 Blackstone 


see State- 


Comm. p 86]. 

47. Blackstone Comm. p 54 [quot 
dis. op. Irwin v. Irwin, 2 OK 138. 
216, 37 P 548]. See also Statutes [36 


| Cyc. 1222}. 


48. Worcester D. [quot Knecht v. 
New York Mut. L. Ins Co, 98 Psa. 
118, 121, 35 AmR 6499. 


6 fiscts] DECLARE—DE COMON DROIT 


a muluiun> te deine te Gesigzste>* te ex. | STIFUTO NON BLIGENDO IN OFFICIUM 
press te pablish>* te agaify Gsomecly, temke DECLINATION. In Scotch bw. « pea te the 


Ezewn, te essert te others amd tu shew ferth, and im | jerisdietion, an the ground that the jedve is inter 
this meamer, ether by words or sets, im writing or | ected im the sat 
bey sions to wide | DECLINATORY PLEA. In Beglish prectieg the 


“Declare the sw. A term used im reference fe the | plea of senctuary, or of benefit of demy, before 
eae a es a | trial or conviction ® 


evuiemee=* amd appliezble te the ease them befere DECLINE To refase—ithe opposite of accept at 
ion | comment 

DE CLEZICO ADMITTENDO. A writ fer ai DECOCTION. Am extract prepared by boils 
mii 2 clerk = | something im water; water Impreceaied with the 
DE CLERICO CAPTO PER STATUTUM MER- primeple: of amy animal or vegetable sabstamee 
CATORIOM DELIZEZANDO= | bouled im 14 

BE CLE2iIcO CONVICTO DELIBERANDO.® DE COMON DRO. Im French bv, of commen 


DE CLEZICO INFEA SACEOS ORDINES CON- . mcht, thi is, by the commen ew” 
& Wereesier D [quot Knecht ~ | 488]; Wereester BD [eust <a v. > words “ieclar= within the year” the 


Mew York Wat L ims Ga, NW Pa |New Yor: Met L is Ga, Pe. plain mest Mave Sther Gelivrered 
Ek, 2. SS AmR 4 iis, 12. S Ame Gti] (UGs Geclaration within the year er, 
fl “Sreame” The far & —/| having Ged It. must hewe Re 
se Gf Ge word “decizre” im the eath term: When wed im am Schnowi-| tice t mt (weet tmat 


ef 2 survever of Mieiways IS sya-) edemest is mot Seficient te weet the | time Im Short the teres te Wechre” 
PMs wilh “yromise* The egurt | requirements ef Code ¢ TS § £ re- | mens Sither the Golivery ef he 
ss “The steams, it is trae wes emrimeg = mmrTiegd were te 2c | leretien Mosel er @ give mothe 
the word ‘gremise” Gut accardime tw} kmowlkeGze = <comveyence t be ber | of it, =~ Met & Mi Gees set &- 
Walker, t promise SS to make =| free ect amd te “decisre™ thet She! clare until he ‘Wwwms the Gefendart 
Wkeierstion” of some benefit er am) ied wilimeiy executed it and Gees of the caus: of acta” Encore & 
are: of some TL Yo sy, them | net wih te retract HL sime dither | Roberts, § Exch F277, 6 136 Repetat 
ET decisre thet FE will” d@ so 2nd se, | the acknowledgement ar the Geckr=- | $7. 
mess exnctly the sume thimg amijtion Is wanting, as the werd “sc | [te] “Grested™ compared. — Me 
imbeses precisely the seme obligation, krewledged” cammet be comstrued te | Clelinn + McClean & Me a SS. 
as Ghe words “El premise fiat FI will | meam “ackmowleiced and d@cbrez”| S36 Orbtre «x Sete F Eee 
Ge swe se Far a we beve some) and the ect echewwietved refers te 2 (fem) 267, 27); Comer « Sete < 
im requis & strict sdicremce to | Breview: act am@ the acknowilede-} ae ¢Temn) i3T. a. Saab St 
farms Ereserijed or directed by Stzi-| ment amd deciretien cemmet be Warner ~ Parrett 2 S & 
= we bewe met im gow of the cases | bended Sars Sere 2 W.Va 8 4h Se Se Set oy ARR OS 
aie mer im amy ether mew reesl- | & 16. 2 SE $7. See also Ladlew | See 2k Crim! Law §$ 2333; Th 
iets, seme se fer, ss @ Wie =/ e it 2 N. JF. By 597, Si) HP Cre HE 
resins agtherwise reculzr be Gwhere wes hele thet $¢ che time) sS. Bar L. BD fer 3 a 
rd isel z e } meres 


eet ie oie, pn ag tg Breseace amd hesrime, te “cleariy im of execution it = Quer imeedit, & 


sien : a ’ Tested to DM wi 

kk, 2. 4. Bat sce Eecebt vo New mentary act @ which ke is exgeged, ime bim te SGmit the pleitis derk 
Yore Wat EB ins Ca. @ Pe Tis, 121 | and ef the semsinemess of the Otherwike eRe & writ ad edenitten- 
2 AmR €41 (where “iecizre” and | tere and will witch sre press x Pasian 

“Weems” are Gistimeuisied). |} the witmesses fer their athestnchon, | SS See Deree Capt ver Sate- 
Ss Dil «+ Muro. i Meare PC | Tie words im the stetete, Sc-} tam Mereatorcm 11 C Fp eh 

MR S 7. GS Bevemt Te | Rese declnesienel aiid “Waesbsin cial winsaiaieed @ S&S. See Cle ke Commis 
SS. Pee © Compe, £9 Cel 224, | am pen express dither im Werds a |= Goole in Seem Orsizari Deam- 
Peo | CniStasile eet =} | rama TEC. Fp Tee 


, t { Ss tara on 
as | New York Mot L. ims Co. 8 Pe | times Comsttats, Non Eiisende iz OS 
E2 wos. q } Hew 
my cmsent te = thes so@ mewer! [=i Applied to prods of xy oom es. 
rs Ez teact wi Where 1 


E ane Sora 98 t - Said = 
Correll. SS Neer S24 F2% Te NW | served tiet the words of the artic |S 3244 a ee anes ie 
Be Pee aise We ree eS ee eee lee _ SF, & Reprint 


|Bractike amy permiciogs 3 | 2 4 

lout Lome we Lame, SS NY. £34, | ebvieasiy tems to the shortening of | 2 @istinctiom between them, the Int- 
233 ) tite” the werd was by the ter beme a tie made br 
ww eemend fF Ark | cout im Evecht ~ New York Mut L. | Water oR & Substaree, 
$T% 4 (ensue requiremen! | ims. Ca. 3@ Pa Wis 12%, 35 AmR $41. !=ock es the levees of & Serek Iz 
% testator, zt the time of mck-| [da] =i year— | =n in@ictment. however, if em is al- 

ime has site ex ack | Where = stetete reintive to practice /Ieced to have 
ment, mest “Geeiaore™ i | required’ plsiatii® te sive 3 of stezd of the other, the varsame BS 
so stiseriied te be bis Inst will emd| the decieratic: withim = year after |/irmatermi Rex 4 Pelt + 


: 3 = i } 
2 Wend. SS SS | opinion thet, | 
735i [quest Lame y. Exo. 4% N. Y_ 484 | zccordise t the trae meemire of the! CF. Burrill LL. D [eit Coke LAt Pp 


Por beter cases, devrsiegmeerts end chamges im the law see cumulative Ammetetions, same title, sere and note pember, 


a 


DE COMPTU—DECREASED CAPACITY 


DE COMPTU. A writ of account commanding 
defendant to render a reasonable account to plain- 
tiff, or show cause to the contrary.®* 

DE CONSANGUINEO and DE CONSANGUINI- 
TATE. Writs of cosinage."” 

DE CONSPIRATIONE. A writ of conspiracy 
which lay where two or more persons maliciously 
and covinously conspired to indict a person falsely, 
and afterward he who was indicted was acquitted,’” 

DE CONTINUANDO ASSISAM. A writ to con- 
tinue an assise.™* 

DE CONTRIBUTIONE FACIENDA. A writ for 
making contribution, founded on the statute of Marl- 
bridge, to compel coparceners, or tenants in com- 
mon, to aid the eldest in performing the services 
due by them, or to make contribution, where the 
services had been already performed.” 

DE CONTUMACE CAPIENDO. A writ which is- 
sues out of the English court of chancery, in cases 
where a person has been pronounced by an ecclesias- 
tical court to be contumacious and in contempt." 

DE COPIA LIBELLI DELIBERANDA. An an- 
cient writ directed to the judge of a spiritual court, 
commanding him to deliver to defendant a copy 
of the libel filed against him in such court.” 

DECORATE. To beautify; to embellish.’ 

DECORATOR. One whose business is decoration 
of dwellings or publie edifices.”° 

DE CORONATORE ELIGENDO. A writ issued 


142a]. See also Common Law 12] 
GS J) pis: 24 NW 349 


83. State v. Kemp, 34 Minn. 61, 63, 


[18 0.0.) 8 


to the sheriff in Wngland, commanding him to pre 
ceed to the election of a ¢oroner, whieh is done in 
full county court, the freeholders being the elee» ° 
tors."7 

DE CORONATORE EXONERANDO, A writ for 
discharging or removing a coroner,’ 

DE CORPORE COMITATUS, Wrom the body of 
the county ; 3 of the county;"’ of the vicinage."4 
The term is used with reference to the composition 
of a jury,"* and as it appears in the Wnglish stat 
utes and in American constitutions and laws, means 
no more than that the jurors must come from some 
part of the given county,"4 

DE CORRODIO HABENDO. A writ to exact a 
corody from a religious houses 

DECORUM. Propriety of manner or conduet," 

DECOUPER. In law French, to cut down;" to 
eut off." 

DECOY."* As a noun. A place prepared with 
suitable and proper conveniences for decoying and 
catching wild fowl," 

As a verb, ‘l'o allure; to allure into a net or 
snare;®* to ensnare;"* to entice;"* to entraps* to 
lead into danger by artifice;*® to tempt.” 

Decoyed. In the past tense, the term 
onymous with ‘‘inveigled,’? 

Decoy pond. A pond used for the breeding and 
maintenance of waterfow],”" 


DECREASED CAPACITY. A term applied to a 


93. Webster D, 
State, 3 


id Ayn~ 


[quot Arrington y, 
Ga. A, 80, 88, 69 SW 207); 


68. Burrill L. D. See also Ac- 84 Black L. D. See also Corody | Wherling v. State, 146 Ind, 117, 120, 
counts and Accounting §§ 11-55. 13'C, J. p 1288, ah Ne 1023 ignos gohn v, State, 6 
69. Black L. D. See also Cosin- 85. Webster Int, D, Wyo, 208, 211, P BA, 
age. {a] Prohibiting sale of Uquor,— 4. Webster 4 tae Arrington yv, 


70. Burrill L. D. See generally 


The power of a town to enact ordi- 


State, 6 Ga, A, 380, 38, 69 BID 207), 


Conspiracy § 109. nances for the preservation of good 95. Webster D, [¢ uot Arrington 
71. Black L. DD.‘ order, decency, and decorum within] v. State, 8 Ga, A, 30, 88, 69 SD 
72. Burrill L. D. its limits is sufficient to authorize | 207), 

73. Black L. D. See also Con-|the town to pass an ordinance pro- [a] In a@ legal sense, to induce a 
tempt 13 C. J. p 1. hibiting the sale of intoxicating Il-| person to come within the jurisdic. 
74. Black L. D. quors therein, the sale of such H-| ton of the court, by some seheme, 


75. Webster New Int. D, To same 
effect Grasell v. Brodhead, 175 App.| the county. 
Div. 874, 877, 162 NYS 421. Ky. 171, 174, 

[a] When applied to a building | 158. 
the term means something done to 86. Burrill 
the house itself as a house, to im- 
prove the condition of the room or 
the house. Grasell v. Brodhead, 175 
App. Div, 874, 877, 162 NYS 421 (hold- 
ing that a person employed by a 
dealer in antique furniture, pictures, 
bric-a-brac, etc., who was sent out at [a] 


87. 


89. 


quors being prohibited in the reat of 
Portner v. Dunean, 91 
15 SW. 66, 


Tr. 
v. Spinke, Dyer 35b, 73 Reprint 79), NW 
Burrill L. D, [cit Maleverer v. 
Spinke, Dyer 35b, 73 Reprint 79]. 
88. Decoy letter sce Post Office, 
Sterling v. Jackson, 
488, 497, 37 NW 845, 
Disturbing decoys.—In an ac- 


subterfuge, fraud, 
misreprese ntation, that he may be 
served with process, Wiggins v, 
Dewey, 18 NYS 670, 671 [quot Camp. 
bell Yagene™ 106 Mich, 623, 626, 64 
ct 

96, Wherling v, State, 186 Ind, 117, 
120, 66 Nii 102% [quet John v, State, 
6 Wyo, 208, 211, 44 P 61), 
The antithesin of force.— 
Where accused was charged with \kid- 
napping a young woman of eighteen 


triek, devices, or 
11 LRA 


[cit Maleverer 


69 Mich, fa] 
13 AmSR 405, 


times to hang pictures sold by his 
employer and who was injured while 
so engaged, was not “decorating” a 
building within the meaning of the 
term as used in a workmen’s com- 
pensation law). 

{b] Decorated china.—(1) ‘Mere- 
ly adding a color to white china for 
utilitarian purposes does not make 
decorated china;” hence china and 
cooking serving dishes of which the 
sloping undersides are irregularly 
eolored brown in order to conceal 
smoke and finger marks, and without 
decorative effect, do not come within 
the meaning of the term as used in 
the Tariff Act of July 24, 1897 (30 
U. 8. St. at L. 151°'¢ 11 § 1). Thur- 
nauer v. U. S., 159 Fed. 122, 123, 86 
CCA 86. (2) Nor does the term ap- 
ply to paintings on porcelain, which 
does not in itself constitute an ar- 
ticle of chinaware. Arthur v. Jacoby, 
103 U. S. 677, 678, 26 L. ed. 454. 

76. Standard D. [quot Grasell v. 
Brodhead, 175 App. Div. 874, 877, 162 
NYS 421]. 

77. Black L. D. 

78. Black L. D. 

79. State “ Kemp, 34 Minn. 61, 
63, 24 NW 349 

80. e971 Vv. ‘Kemp, 34 Minn, 61, 63, 
24 NW 349 
State v. Kemp, 34 Minn. 61, 63, 
24 NW 349. 

Black L. D. 


tion on the case for willful disturb. 
ance of and damage to a decoy by 
which plaintiff made his living, it 
was held that evidence that defende 
ant, being out in his boat shooting 
wild fowl in a part of an open creek, 
first fired his fowling piece within 
about a quarter of a mile of plain- 
tiff's decoy, when two or three hun. 
dred wild fowl came; and afterward 
approached nearer, and fired again at 
wild fowl on the wing at the dis- 
tance of about two hundred yards 
and upwards from the decoy pond, 
when he killed several widgeons, and 
immediately on the noise of the gun 
four or five hundred wild fowl! took 
flight from: the pond—but it did not 
appear that he fired into the decoy, 
which was an ancient one, and to 
which the plaintiff's right had been 
proved—was sufficient to show such 
willful disturbance of and damage 
to the decoy that an action on the 
case would be maintainable by the 
owner. Carrington vy, ‘Taylor, 11 
Fast. 571, 103 Reprint 1126, 

90. Webster D, [quot Arrington v, 
State, 3 Ga. A. 80, 33, 59 SE 207); 
Eberling v. State, 136 Ind, 117, 120, 
385 NE 1023 [quot John v. State, 
Wyo. 208, 211, 44 P 61]. 

91. Webster ei faact Arrington v. 
State, 3 Ga. A. 69 SE 207), 

92. Webster Dy. ‘a Arrington v. 
State, 3 Ga. A. 30, 23. 59 SE 207]. 


years of age, and it appeared that ahe 
went with him voluntarily, having 
met him by previous appointment to 
take a bugey ride, the court held that 
it could not be contended upon the 
facts that the young wormnan wars 
forcibly carried away, and, proceed 
ing to discuss that part of the state 
ute which made it a crime to decoy 
a person away from hia place of 
residence, said: “Of course, there 
could be no such thing as foralbly 
decoying a person from his place of 
residence, because the word decoy 
means to entice, tempt, lure, or al- 
lure, To constitute the offense of 
kidnapping, under thia provision of 
the statute, it is necessary that the 
injured party should be fraudulently 
decoyed from hia place of residenes, 
Ordinarily there can be no such thing 
as actual fraud without deception,” 
Eberling v, State, 186 Ind. 117, 120 
35 NE 1023 [quot John v, State, 6 
Wyo, 2038, 211, 44 P pa) 

97. Campbell v. Hudson, 106 Mich, 
528, 526, Y NW 483. See also Ab- 
duction § 7 artis Law § 67; Kid- 


napping (24 Cyc 798); Parent and 
Child [29 Cye 1679 de 

98, Black L, D, 

{a] It io a kind of trade, and of 
great profit to the owner, Keble Vv. 
Hickringill, 11 Mod, 74, 130, 88 Re- 
print 898, 945, 3 Salk. 9, 10, 91 Re- 
print 659, 
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person whose capacity to earn money has been di- 
minished through physical injury or lack of strength 


to labor.** 


DECREE. The judgment of a court of equity or 
admiralty, answering to the judgment of a court of 


common law.* 
Decree nisi, 


against it.” 


Decree of nullity. One entered in a suit for the 
annulment of a marriage, and adjudging the mar- 
iage to have been null and void ab initio.* 
ECREED. A word which by context has been 
held not materially different from ‘*‘deemed.’’ + 
DECREMENTUM MARIS. In old English law, 
decrease of the sea; the receding of the sea from 


the land.® 
DECREPIT. Broken down with 


worn by the infirmities of old age;* being in the last 
age. 


Decrepit person. One who is disabled, incapable, 


stage of decay;* weakened by 


99. Haden v. Sioux City, ete, R.| court of equity. 
Co., 92. lowa 226, 230, 60 NW 537. locutory or final. 
{a] “Total “g 


—An instruction in an ac- 
tion for personal injuries, authoriz- 
ing the jury to allow as damages the 
value of plaintiff's time for such 
period as he was entirely incapaci- 
tated for work, and for any “de- 
creased capacity” to earn money in 
the past, did not authorize a double 
recovery. The “decreased capacity” 
could be construed as applying only 
to that part of the time when he 
was able to work, but not to his full 
capacity. Haden v. Sioux City, etc, 
KR, Co., 92 lowa 226, 2230, 60 NW 
537. See also Darmages § 196. 

1. Black L. D. See generally Ad- 
yd % 275; Equity [16 Cyc 471- 

[a] Other terms compared.—The 
terms “judgment,” “decree,” “deci- 
sion,” and “order” are more or less 
cognate, as applied in legal proceed- 
ings, and closely allied in meaning, 
especially under our system of prac- 
tice, where we do not distinguish be- 
tween forms of actions at law or 
suits in chancery. We generally, al- 
most invariably, both bench and bar, 
express or refer to the judicial de- 
termination of the controversy by the 
word “judgment” The term “order” 
is not infrequently used in a more 
restricted sense than the word 
“Sudgment.” It may be defined to be 
a command, direction, or decision of 
the court or judge on some inter- 
mediate point or issue in the case, 
but without finally disposing of the 
main issue or issues in the cause. 
Then it is a mere interlocutor, but 
the term is sometimes given a more 
extensive signification, even in legal 
controversies, and is occasionally 
used as a4 synonym of “Judgment” or 
“decree,” A “judgment” is a final 
determination of a cause given by 
any competent tribunal. Judgments, 
like decrees, are either final or inter- 
locutory, and in the latter sense also 
include orders. A “judgment” is the 
decision or setitence of the law, pro- 
nounced by 4 court or other com- 
petent tribunal, upon the matter con- 
tained in the record, According to 
the common-law rule, by a “final judg- 
ment’ is to be understood, not a final 
determination of the rights of the 
parties, but merely of the particular 
suit or controversy depending be- 
tween them before the court. A “de- 
cision” has been efined to be a 
oral pia: given by 4 competent tri- 
unal This word also includes, in 
legal parlance, both orders and judg- 
ments, as well as the report or ac- 
count of the opinions or judicial de- 
terminations of courts. A “decree” 
is the judgment or sentence of a- 


A provisional decree, which will be 
made absolute on motion unless cause is shown 


causes, to such 


strength.1+ 


DECRETA CONCILIORUM 
REGES NOSTROS.** 


DECREASED CAPACITY—DECRETUM 


or incompetent, from either physical or mental weak- 
ness or defects whether produced by age or other 


an extent as to render the indi- 


vidual comparatively helpless in a personal conflict 
with one possessed of ordinary health and 


NON LIGANT 


DECRETAL ORDER.** 


DECRETALS. 
the pope, written at the suit or imstance of one or 
more persons, determining some point or question in 
ecclesiastical law, and possessing the force of law.1* 
The decretals form the second part of the body of 


In ecclesiastical law, letters of 


DECRETO. In Spanish colonial law, an order 


emanating from some superior tribunal, promulgated 


| eanon law.?> 
age;’ wasted or : 


It is either -inter- 
It embraces, there- 


in the name and by the authority of the sovereign, 

in relation to ecclesiastical matters.** 
DECRETUM (Spanish, deereto). 

law, the decision of .a magistrate, judge, or tribunal 


In the Roman 


intended by the legislature that it 
should signify another state or con- 


fore, orders as well as decrees in| dition of the person than that of old 


equity or admiralty. Hence a bond 
conditioned merely for the perform- 


age. Thus, where the party assaulted 
Was a man about fifty years old, dis- 


ance of the decree or judgment is| abled by rheumatism to such an ex- 


sufficient, under a statute providine 
that the appeal bond shall be condi- 
tioned that the appellant perform 
the decision, order, decree, or judg- 
ment of the district court, the word 
“judgment” and the word “decree” 
both being broad enough to i 
decision and order. Halbert v. 
= (Tex.) 16 SW 814, 815. 


see Judg- 

ments [23 Cyc 666]. 

2 Black L. D. See also Divorce 
{14 Cye 711]. 

2.- Black L. D. See also Divorce 
{14 Cye 716]. 

4 Nelson vy. Jones, 245 Mo. 579, 
595, 151 SW 80. 

5. Burrill L. D. 

6 Burrill L..D. See also Relic- 
tion [24 Cye 1109]. 

. Webster D. [quot Little v. 
State, 61 Tex. Cr. 197, 200, 135 SW 


119; Hall v. State, 16 Tex. A. 6, 11, 49 
AmR $24]. 

[a] Extended meaning. — “Mr. 
Webster makes the word ‘decrepit’ a 
dependent of old age; that is, accord- 
ing to his definition, before a per- 
son can be decrepit old age must have 
supervened upon such person. ... 
This word is not defined in the Code, 
nor do we find any definition of it in 
the law lexicographies. In our opin- 
ion, as used in Article 496 of the 
Penal Code [referring to aggravated 
assault and battery], and as com- 
monly understood in this country, it 
has a more comprehensive significa- 
tion than that given it by, Mr. Web- 
ster.” Hall vy. State, 16 Tex. A 6, 11, 
49 AmR 824 [quot Little v. State, 61 
Tex. Cr. 197, 200, 135 SW 119]. 

8. Webster D. [quot Little v. 
State, 61 Tex. Cr. 197, 200, 135 SW 


119; Hall v. State, 16 Tex. A. 6, 11, 
49 AmR $24]. 
9. Webster D. [quot Little v. 


State, 61 Tex. Cr. 197, 200, 135 SW 
119; Hall v. State, 16. Tex. A. 6, 11, 
49 AmR 824]. 

10. Webster D. [quot Little. v. 
State, 61 Tex. Cr. 197, 200, 135 SW 
119; Hall v. State, 16 Tex. A. 6, 11, 49 
AmR $24]. See also Bowden v. State, 
2 Tex. A. 56, 57 [cit Webster D.]. 


11. Halli v. State, 16 Tex. A. 6, 11, 
49 AmR 824 [quot Little v. State, 61 
Tex. Cr. 197, 200, 125 SW 119] (where 
it is said: “We think that, within 


the meaning of the word as used in 
the Code [referring to aggravated as- 
sault and battery] a person may be 
decrepit without being old; otherwise 
the use of the word in the Code 
would be tautology. It certainly was 


tent that he was compelled to carry 
his arm in an unnatural position, and 
in such a manner as to render it 2l- 
most if not entirely useless to him 
in a personal difficulty, it was held 
that, whilst his condition might not 
come technically within the meaning 
of the word decrepit as defined by 
Mr. Webster, yet it might with pro- 
priety be said that it fell in the 
measure of that word as used in com- 
mon acceptation”). 

12. maxim meaning “The de- 
crees of councils bind not our kings.” 
weseren Soe: r 6 Cy. 

ee uity {1 e 471}. 
Black L. D. , 


14, 
[a] “The .decretals were pub- 
lished in three volumes. The first vol- 


ume was collected by Raymundus 
Barcinius, chaplain to Gregory IX., 
about the year 1227, and published by 
him to be read in schools and used 
in the ecclesiastical courts. The sec- 
ond volume is the work of Boniface 
VIIL, compiled about the year 1298, 
with additions to and alterations of 
the ordinances of his predecessors. 
The. third volume is called the 
Clementines, because made by Clem- 
ent V., and was published by him in 
the council of Vienna, about the year 
1308. To these may be added the 
Extravagantes of John XXIL and 
other bishops of Rome, which, rela- 
tively to the others, are called Novel- 


lz Constitutiones. Ridley’s View, 
ete. 99, 100; 1 Fournel, Hist. des 
Avocats 194, 195. The false de- 


ecretals were forged in the names of 
the early bishops of Rome, and first 
appeared about A. D. 845-850. The 
author of them is not known. They 
are mentioned in a letter written in 
the name of the council of Quierzy, 
by Charles the Bald, to the bishops 
and lords of. France. See Van Espen 
Fleury, Droit de Canon, by Andre. 
The decretals constitute the second 
division of the Corpus Juris Can- 
onici.”. Bouvier L. D. 

15. Black L. D. (the first being 
called the “Decree” [decretum]). 

16. Black L. D.. Sere also 
tum post this page. 

[a] A decreto real is distinguished 
from a ley (statute) as the means 
of bringing the latter into execution. 
Escriche Diccionario. 

{b] D de cajon are cur- 
rent decisions which are filed in a 
clerk’s office without being publicly 
announced by the judge or tribunal. 
Escriche Diccionario. 

[c] de publica are deci- 


For later canes, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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DECRETUM—DEDICATE 


in a cause pending before it.17 In the canon law, 
the pronouncement of the supreme pontiff, after con- 
sulting the cardinals, or of a church council rela- 
tive to matters of faith, dogma, or ecclesiastical dis- 
cipline.** The term is also applied to a particular 
portion of a work of the canonist, for example, 
Gratian on the Canon Law.?® 

DECRY. To cry down;*° to deprive of credit, as 


_in the phrase ‘‘the king may at any time deery 


or ery down any coin of the kingdom, and make it 
no longer current.’’ 3 

DE CURIA CLAUDENDA. An absolete writ, to 
require a defendant to fence in the court or land 
about his house, where it was left open to the in- 
jury of his neighbor’s freehold.?? 

DE CURSU. Writs de cursu are such as are 
issued of course, as distinguished from prerogative 
writs.?8 


[18C.J.] 33 


DE CUSTODE AMOVENDO. A writ for remoy- 
ing a guardian.”® 

DE CUSTODIA TERRZ ET HAREDIS. A writ 
of ward, or writ of right of ward.?¢ 

DE DEBITO. A writ of debt.7* 

DE DECEPTIONE. A writ of deceit which lay 
against one who acted in the name of another where- 
by the latter was damnified and deceived.2® 

DE DEONERANDA PRO RATA PORTIONIS. 
A writ that lay where one was distrained for rent 
that ought to be paid by others proportionably with 
him.?* 

DEDI. Literally ‘‘I have given.’’®° A word used 
in deeds and other instruments of conveyance when 
such instruments were made in Latin,*! and ancient- 
ly held to imply a warranty of title.82 It is one of 
the words which, when used in a conveyance of real 
estate, at common law of themselves import and 


DE CUSTODE ADMITTENDO. A writ for ad- | make a conveyance.®* 

mitting a guardian.** ed DEDICATE.,** 

sions of a judge or tribunal in open|as the first in order of the collections 29. Black L D. 

session after notice to interested| which together form the body of the 30. Black L. D. 

counsel who should be _ present.| Roman canon law. Black L. D. 31. Black L. D. [cit 2 Blackstone 

Escriche Diccionario. 20. Black L. D. [cit 1 Blackstone| Comm. pp 53, 316, 317; 1 Stephen 
{d] A decretero is a list or col-| Comm. p 278]. Comm. pp 164, 177. 473, —<st. 

lection of decretos. Escriche Dic- 21. Black L. D. [cit 1 Blackstone 32. Roebuck vy. Duprey, 2 Ala. - 

cionario. Comm. p 278]. 538; Burwell v. Jackson, “§ NU. YY 
fe] A decretista is an expositor or 22. Black L. D 535, 541; Koch v.. Hustis, 113 Wis. 

commentator on decretos. Escriche 23. Black L. D. 599, 603, 87 NW 834; Rawle Cove- 

Diccionario. 24. Black L. D. nants (5th ed) p 292 §&§ 203, 204 
17. Muirhead Rom. L. pp 349, 350. 25. Black L. D. [quot Wiggins v. Pender, 132 N. C. 
18. Escriche Diccionario. 26. Black L. D. (“a writ which|/ 628. 635,44 SE 362. 61 LRA 772]. 
19. Escriche Diccionario; 5 Encycl.| lay for a guardiar in knight’s ser- 33. Kinney v. Waits, 14 Wend. 

Brit. (11th ed) 196 et seq. vice or in socage, to recover the pos-| (N. Y.) 38, 40 [quot Headley v. Hoop- 

tiani—A collec-| session and custody of the infant, or} engarner, 60 W. Va. 626, 633, 55 SE 


{a] Decretum gra’ 
tion of ecclesiastical law in three 
books or parts, made in the year 
1151, by Gritian, a Benedictine monk 
of Bologna, being the oldest as well 


27. 
238. 


Black L. D. 


(18 C. J.—2] 


the wardship of the land and heir”). 
Black L. D. 


744]. _ See also Covenants § 6; Deeds 
§ 60; Warranty [40 Cye 492]. 
34. See Dedication post p 34. 
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DEDICATION 


By Wiriui4am A. Martin * 
[Matters not in this Title, treated elsewhere in this Work see Cross References infra p 37] 
ANALYSIS 


I, DEFINITION AND NATURE [4§ 1-12] p 38 
A. Of Common-Law Dedication [§§ 1-9] p 38 
. In General [§ 1] p 38 
. Origin [§ 2] p 39 
. Distinguished from Grant or Prescription [§ 3] p 39 
Distinguished from “Implied Invitation” [§ 4] p 40 
. Distinguished from License [§ 5| p 41 
. Distinguished from Statutory Dedication [§ 6] p 41 
. Distinguished from Gift [§ 7] p 41 
. Distinguished from Rights Acquired by Adverse Possession [§ S] p 41 
. Distinguished from Private Easements [§ 9] p 41 
B. Of Statutory Dedication [§4 10-12] p 41 
1. In General [§ 10] p 41 
2. Effect of Statutes on Power to Make Common-Law Dedication [§ 11] p 4i 
3. Defective Statutory Dedication, When~O perative as Common-Law Dedication [§ 12] p 42 


Il. CAPACITY OF DEDICATOR [§§ 13-15] p 42 
A. In General [§ 13] p 42 
B. Corporations Generally [§ 14] p 43 
C. Railroad Companies [§ 15] p 43 


Ill. TITLE OR INTEREST OF DEDICATOR [§§ 16-21] p 43 
A. In General [§ 16] p 43 
B. Deditation before Acquisition of Title [§§ 17-18] p 44 
1. In General [§ 17] p 44 
2. Holder of Equitable Interest or Title [§ 18] p 45 
C. Holders of Interests Differing as to Time of Enjoyment or Amount of Interest [§§ 19-20] p 45 
1. In General [§ 19] p 45 
2. Mortgagors and Mortgagees [§ 20] p 45 
D. Effect of Judgments and Other Liens [§ 21] p 46 


IV. FOR WHAT USES PROPERTY MAY BE DEDICATED [(§ 22-31] p 46 
A. In General [§ 22] p 46 
B. Religious and Pious Uses [§ 23] p 47 
C. Cemeteries [§ 24] p 47 
D. Highways, Streets, and Alleys [§ 25] p 47 
E. Squares, Parks, and Public Commons [§ 26] p 48 
F. Schools and Educational Uses [§ 27] p 49 
G. Railroad Tracks, Depots, and Crossings [§ 28] p 49 
H 
I 
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Wharves and Landing Places [§ 29] p 49 
. Bridges [§ 30] p 50 
J. Uses Which Cannot Be Created by Dedicat‘on [§ 31] p 50 


V. THE ACT OF DEDICATION [§§ 32-66] p 51 
A. Introductory Statement [§ 32] p 51 
B. Necessity of Intent to Dedicate [§§ 33-34] p 52 
1. In General [§ 33] p 52 
2. Intent Manifested by Acts Decisive [§ 34] p 53 
C. Form and Classification of Dedication at Common Law [§§ 35-55] p 54 
1. In General [§ 35] p 54 
2. Express Dedication [§§ 36-40] p 56 
a. In General [§ 36] p 56 
b. Oral Dedication [§ 37] p 56 
¢. Dedication by Deed [§ 38] p 56 
11d. Dedication by Other Writing [§ 39] p 57 
; e, Description of Property Dedicated [§ 40] p 57 
* Author of “Accord and region sere 1 C. J. 520, “Adverse erage eS J.37, “Arbitration and Award” 
5 ©, J. 1, “Assumpsit Action of’ 5 C. J. cg “Boundaries” % C.J. “Bridges” $C. J. 417, “Burglary” 3 Cc Ss 


1006, “Cancellation of Instruments” 9 C. 4154 “Champerty and Malsvenaer 11 C. J. 229, “Costs” 15 ¢ A- 
and contributing editor of Cyclopedia of oe and Procedure. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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3. Implied Dedication [\§ 41-55] p 57 
a. In General [§ 41] p 57 
b. By Acquiescence in User by Public [§ 42] p 58 
e. By Sale of Land with Reference to Map or Plat [§§ 43-53) p 58 
(1) Streets or Alleys [§§ 43-49] p 58 
(a) General Rule [§ 43] p 58 
(b) Reason for Rule [§ 44) p 60 
(¢) Hxtent and Limits of Rule [§§ 45-49] p 60 
aa. In General [§ 45] p 60 
bb. neue for Specific Designation of Land as Street or Alley [§ 46] 
p 61 
ce. Reference for Purposes ef Description Only [§ 47] p 61 
dd. Sales with Reference to Unopened Streets [§ 48] p 62 
ee. Miscellaneous [§ 49] p 62 
(2) Squares or Parks [§§ 50- eel p 63 
(a) In General [§ 50] p 638 
(b) Blocks Left Blank [\ 51] p 65 
(8) Landing er Wharf [§ 52] p 65 
(4) Shore Lands between Platted Street and Body of Water [§ 53] p 65 
d. By Leasing Land with Reference to Plat [§ 54) p 66 
e. Sale with Reference to Private Way [§ 55] p 66 
D. Form and Requisites of Statutory Dedication [§§ 56-61] p 66 
1. In General [§ 56] p 66 
2. Description of Property Dedicated [§ 57] p 67 
3. Approval by City Couneil [§ 58] p67 
4, Hxecution and Acknowledgment [§ 59] p 67 
5. Recordation [§ 60] p 68 
6. Cure of Defects in Plat [§ 61] p 68 
BE. Conditions and Limitations Imposed by Dedicator [§§ 62-66] p 69 
l. General Rule [§ 62] p 69 
2. Applications of Rule [§ 63] p 70 
3. Limitations of Rule [§§ i sg. p 71 
a. In General [§ 64] p 
b. Limiting Use as to Bye. [§ 65] p 71 
ce. Limiting Use as to Time [§ 66] p 72 


VI. ACCEPTANCE OR REJECTION OF DEDICATION [§§ 67-92] p 72 
A. Necessity of Acceptance [§§ 67-69] p 72 
1. General Rule [§ 67] p 72 
2. Heceptions to Rule [§§ 68-69] p 73 
a. Statutory Dedication [§ 68] p 73 
b. Deed to Individual Ca i Public Use [§ 69] p 74 
B. Time of Acceptance [$$ 70-71] p 7 
1. In General [§ 70] p 74 
2. Under Special Statutes [§ 71] p 76 
C. Form and Sufficiency of Acceptance [§§ 72-88] p 77 
1. In General [§ 72]-p 
2. Acceptance by the General Public [§§ 73-77] p 77 
a. Sufficiency to Bind Dedicator [89 73-74] p 77 
(1) In General [§ 73] p 77 
(2) Effect of Special Statutory Provisions [§ 74] p 79 
b. Sufficiency to Bind Public Authorities for Care and Maintenance [§§ 75-76] p 79 
(1) View That User by Public Is Insufficient [§ 75] p 79 
(2) The Contrary View [§ 76) p 79 
ec. Sufficiency to Authorize Civil or Criminal Actions for ahs Roads {§ 77] p 80 
3. Acceptance by Legislature [§ 78] p 80 
4. Acceptance by Municipality [§§ 79-88] p 80 
a. In General [§ 79] p 80 
b. What Acceptance Sufficient [§§ 80-88] p 80 
(1) In Absence of Statute [§§ 80-87] p 81 
(a) Statement of Rule [§ 80] p 8L 
(b) Application and Extent.of Rule [§§ 81-87] p 82 
aa. In General [§ 81] p 82 
bb. Construction and A ieee of Seana Water Mains, Gas Mains, 
Culverts, and Catch Basins [§ 82], p) 84 


ee. Lighting § 83] p 85 
dd. Extending Limits, of Munic ipality to Inelude Platted Land [§ 84] 


p 85 
ee. Recognition by Official Maps [6 85]? p 85 5 
ff. Suits in Relation to Dedicated Property. i) 86) P 86. 
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gg. Assessment or Failure to Assess roid Taxation [4 87] p 86 
(2) Effect of 7 Special Statutory Provisions [§ 88] p 86 
D. Extent of “aad fee [$§ 89-9144] p 87 
1. In General [§ 89] p 87 
2. Opening Up or Ff of Part of Strect or Highway [§ 90] p 
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I DEFINITION AND NATURE 


[$1] A. Of Common-Law Dedication—i. In ; landowner nothing that be did not intend to give* 
Dedication is the appropriation or gift by While the docirime of dedication is based upon good 

the owner of land, or of an easement therem, for | faith and is thus analogous to the doctrine of es 
the use of the public* The doctrine of dedication | ioppel, and_while many -decisiens= -neier -te-implied 
rests upon public convenience and has been sanc- | dedieation as operatimg on the principle of an es- 
tioned by the experience of ages;” it is based upon : toppel,* the-iechnieal requirements oi an esioppel 
publie policy and good faith, in that while securing | need not exist io make a good dedication, and the 
to the public only such rights as it has honestly en- | true view seems to be thai “dedication is a common- 
joyed or learned to depend on, it takes from the | law doctrine of. itself based upon analogous prin- 


2. MeKinney v. Duncen, 121 Tenn. jan easement m it, by any equivecal!| apie may not always be appreciated, 
265, 291, 113 ow 633. act of the owner of the fee mani-| but we areim a great 

fa] Other definitions —(1)° “An | fesitime Sach clear imteniion™” Jer-| ent on it for vur ‘highways, the 
appropriation of land to some public; sey City vy. Morris Canal, <ic, ms Sirects Of Our cities and towns, and 
_uSe, made by the owner of the fee,|12 N. J. Ea 547, 562. To same _ef-j the gZrounds appropriated as places 
and accepied for such use by OF OF) fect Grogan v. Heyward, 4 Fea. 161,) of amusement or of public besiness, 
behalf ef the public” Angeli High-/| 163, 6 Sawy-. 48%; Shearer v. Reno.) which are found im all oar towns, and 
ways {2a ed) § 132 [quoi Kenyon v.| 36 Nev. £43, 136 P 105. (6) “The aci! ei in our pepulous cities”). 
Knipe, 2 Wash. 254, 401, 27 P 327, 13 | of giving of devote property te Cincinnati v. White, 6 Pet. (0. 
LRA 142]; Harris v. Si Heless. 72 some public use, an approprisiion of ; s) 431, $ I, ed 452: Noyes v. Ward, 
Or. 377, 386, 143 P $41, AnnC251816D | realty by the owner to the use of the} 135. Conn. 238; Morse v Ranne, 32 Vi 
1073. To same effect Anderson L. D. | vublic, and the adoption thereof by | 528; Bsteman v. Bluck, 18 Q B 37a, 
[quot Sturmer v. Randoiph hag eas public” Anderson EL D: [quot | $3 ECL. 278; 14 EneLéiyg 69, 113 Re- 
Ct, 42°W. Vae724,; 130,.26 SE. 532,| Sturmer v.. Randolph County Ct, 42} primt 323,_12_ERC 352. 

26 LRA 2061; Bouvier L. D. 5th ed) lw. Va- 724, 730, 26 SE 532, 36 are = U. S—MeKey v. Hyde Sas 
492 [quot Cleveland, ete, R. Co._v- | 3081. (i) “Th= deliberate act by | 134 U.S. $4,198 3G 312. 338 
Christie, 17% Ind. 691, 635, 100 NE| which the owner of real sroverty, | 36) (good illustration -of dewicnsion 
Foal Burrill L. D. fauot Wyandotte | without remuneraiion, devotes ihe Fat sar wv 

County v. Wyandotie — Presb. | fee or an easement therein to the | Co. Co, % OU. So 7is, 22 Ee et. TES 
Church, 360 Kan. 620, 637, i P 103;)| use of the public” Heren ve Wl-/ are Land, = Co. v. 
Close v. Swanson, 64 Nebr. 389, 393,| cox. 17 S. D. 625, 627, $33 NW 833, 3 1 Atm. 1335, 18-S 565, 36 
39 NW 1042]; Smith v. San igs AmSR 7S. (3) “The intentional do-| AmSR .26;. Vansandt vw. Wier, 183 
Obispo, 95 Cai. 463, 30 P 551; Venable | mation thereof by the owner to some; Als. 104, 13 S 424, 32 LRA 201; For- 
v. Wabash Western R. Co. 112 Mo. | public ebjeci or purpose, and the ac} ney v. Calhoun County, 86 Ala. 463, 
ae 26 SW 493, 13 LRA 68; Hoboken | ceptance therefor by the public ™/5-S 752. 

M. & Chaurch v. Hoboken, 33 N. J. is | Moragne v- Gadsden, i7@ Ala 324, Cal—Woltsslll _v. Les. Angeles 
12, $7 AmD 696; Bellenoi v. Rich-/| 126, 54 S 518. ($j) “An act by which | County, 86 Cal 405, 24 P 1834. 
mond, iss Va. 314, 316, 61 SE 785) the owmer of the fee gives to the, Colo—Denver v. ‘Clements, 3 Cole. 
{quot Buntin v. Danville. 93 Va. 200,/ public, for some proper object, an} 472; Center y. Collier, 26 Cole. A. 334, 
24 SE 830]; Benn v. Hatcher, $1 Va. | easement im bis lands™ _ Carts v./ i+ P rik-< 
25, 29, 59 AmRP 645 [quot Patrick v. | Keesler, 14 Barb GO be 534, 52k Conn—Guitbrie v. New Hevea. 3i 
Kalamazoo Mm CC A. 120 ee) (16) “The setting apart of isnd for’ Conn 308: Noyes v. Ward 18 Conn. 
185, 191, 79 Nw 203]; Barteau v.| ithe public use” _Peo._v__Dreher, 181) 256. 
West 23 Wis. 416; Bushnell v. Scott, | | Gal. 271, 273, 35-P 867: Spaulding vw.) Ga—Mecon v. Franklin, 12 Ge. 235. 
21 Wis. 451, 94 AmD 555. (2) “The | Wesson. (Cal) 4 P 807; Poimdexier |. —OtiaRr2a 3 = i. 
deliberate appropriation_of land by Iv. Schaffner, (Tex. Civ. "ay 162 SW | 598_.43 NE 681; nee w.-North 
its owner for any general and publie| 22: Elliott Roads & Sir. (Gd 4) $)} Peoria, 155 Tl 545, 49 NE 485; Chi- 
uses, reserving to himself no other|i22 [quot Gooderham v- Toronto | C20 v_ Hill, 124 Til 646, 17 NE 46; 
rights in the soil than such as are|Corp.. 21 Ont. 120, 143]. | Chicago wv. Stimson, 124 Til 518, WZ 
perfectly compatible with —_ fuli| [b] “According t its strict sig-, NE 43; Littler v. Lincoln, 106 Hil 
exercise and enjoyment of the pub- nidcance. a Gedication involves only | 333; Chicago vy. Johnson, $$ Til 613; 
lic uses to a co has devoted — the devotion by a private person of Field v. Cert, 53 Hi 133. 
property.” Pos Pearsall, his property io a2 definite public use. Ind—Clevelanad, ete. Ro Co 
Wend (CN. ¥-) 25, 2 [auct Gardi-| it is a devotion by a private person! Christie, 178 Ind 631, 108 NE 235: 
ner v. Tisdale. 2 Wis. 153, 187, 60 cf His own property to public uses Pittsbureb, ete, Ho Ce -w.- Crown 
AmD 407]; Bushnell v. Seott 21) inconsistent with the exercise there- | Point, 150 Ind. 536.58 NE 741; Ma- 
Wis. 451, 454, $4 AmD 555. (3) “The | afier by the owner of a percent, | rion vy. Skillman, 127 Ind. 138, 3 NE 
intentional appropriation of land by) minion over the same” Petti : ‘Ana see Indianapo- 
the owner to some proper public use,| Macon, 95 Ga. 645. 643, Be SE i88_ : iis v. Kingsbury, 161-ind. 208, 31 
reserving to himself no righis there- [ci] “A dedication ... to public use AMR 1:5; Carr v. Kolb, 3% Ind. 53: 
in inconsistent with the free exercise | occurs when the owner [of property] | Haynes v_‘Thomas, 7 Ind. 3%. 
and enjoyment of such use.” North-| abandons the use, ‘cccupancy, and! Jowa —DeCasielle vw Cedar Rapids, 
port Grove Campmecting Assoc. v.| control of such property to the pub-j 171 os 18, 153 NW 353; Marrait v. 
Andrews, 104 Me. 342, 246, 71 Allic” Lamar County v. Clements, 49 | Dethl 37 Towa 250; Dubuque v. Ma- 
1027, 20 LRANS $76 [quoi 107 Me.) Tex. 347, 355. jjoney, $ Iowa 458, 74 — S38. 
451, 454, 78 A $42; Brown v. Dickey, fd] .“Dedication of a road as ca Kan—Kansas City Burke, 
106 Me. 97, 102,175 A 382]. (4) “The public highway is the setting it apart | Kan 236, 144 P 193; igus v Hooke 
act of devoting or giving property |by the owner of the land for the/45 Kan. #66, 25 P 860. 
for some proper object, and in such | use of the public.” Peo. v..Myring, Ky-—Ray v. Nally, 33 SW 436, Po 
manner as to conclude the owner.” /|144 Cal 351, 354, 77 P_$75- Kyi. #21; Caperton v. Humpick, 95 
Hunter v. Sandy Hill, 6 Hill (N. Y-) 2 New Orleans v. U.S, 14 Pet] Ky. 105, 23 SW $75, 15 KyL 438. 

407, 411 [quot Patniek vy. Kalamazoo! (UO. S.) 662, 712, § L. ed._573_ (where La—Leonard vy. Baton ce 
Y. M C. A., 120 Mich. 185, 192, 79 2" | without a J.. further said: “Indeed,} Le. Ann a #s yy ‘ 
208; a v- Ores County Comrs., 6 


P 723: Frat Be, . a Grenet 22 Tex. 94, pa Ay io enjoy those epithe el | ‘Md--Boeyce v. Kalbaugh, 47 Ma 
100: Menczer v. Poage. 55 Tex Civ.| which belong to its condition, and | 334, 23 AmR ‘aig 
A. 415, 419, 118 SW_863. (5) “A de-!| which are essential to iis accomme- Meass.—Hobbs v. Lowell, Aas Pick 
votion to public uses of the land, or! dation. The importance of this prin-/ 403, 31 AmD 13. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 


§§ 13] 
ciples.® 
been engaged.? 


[§ 2] 2 Origin. 


case. 


“Minn.—Mankato v. Willard, 13 
Minn. 13, 97 AmD 208; Wilder v. St. 


«Paul, 12 Minn. 192. 


_Mo.—Perkins v. Fielding, 119 Mo. 
149, 24 SW 444, 27 SW 1100; Ruther- 
ford vy. Taylor, 38 Mo. 315. 

Mont.—Terr. v. Deegan, 3 Mont. 82. 

Nebr.—State v. Otoe County 
Comrs., 6 Nebr. 129. 

N. J.—Vanatta v. Jones, 42 N. J. 
L. 561; United New Jersey R. etc., 
Co. v. Crucible Steel Co., 85 N. J. 
Eid...7,_ 95 A 243. 

N. "¥.—Cohoes v. Delaware, ete., 
Canal Co., 134 N. Y. 397, 31 NE 887; 
Cook v. Harris, 61.N. Y. 448; Holdane 
v. Cold Spring, 2b N.Y. 474 {aff 23 
Barb. 103]; New York Cent., etc., R. 
Co. v. Ossining, 141 App. Div. 765, 
126 NYS 517 [aff 207 N. Y. 648 mem, 
100 NE 1131 mem]. 

N. C.—Davis v. Morris, 132 N. Os 
435, 43 SE 950. 

N. D.—Cole v. Minnesota L. & T. 
Co., 17 N. D. 409, 117 NW 354, 17 
AnnCas 304. 

Or.—Jones v. Teller, 65 Or. 328, 133 
P 354; Lewis v. Portland, 25 Or. 133, 
35 P 256, 42 AmSR 772, 22 LRA 736; 
Carter v. Portland, 4 Or. 339. 

Pa.—Pennsylvania R. Co. v. Greens- 
burg, ete., Electric St. R. Co., 176 Pa. 
559, 35 A 122, 36 LRA 839. 
> Sea v. Mumford, 2 R. 

Ss. D.—Sweatman v. Bathrick, 17 S. 
D. 138, 95 NW 422; Whittaker v. 
Deadwood, 12 S. D. 523, 81 NW 910. 

Tenn.—Athens v. Burkett, (Ch. A.) 
59 SW 404. 

Tex.—Poindexter 65 Schaffner, 
(Civ. A.) 162 SW 22; Corsicana v. 
ae peas 8 33 Tex. Civ. A. 596, 73 SW 


Vt.—Bennington County v. Man- 
chester, 87 Vt. 555, 90 A 502; Cloyes 
v. Middlebury Electric Co., 80 Vt. 109, 
66 A 1039, 11 LRANS 693; State v. 
Trask, 6 Vt. 355, 27 AmD 554. 

Utah.—Schettler v. Lynch, 23 Utah 
305, 64 P 955; Whittaker v. Ferguson, 
16: Utah 240, 51 P 980. 

Wash.—Roundtree y. Hutchinson, 
57 Wash. 414, 107 P 345, 27 LRANS 
875; Ball v. Tacoma, 9 Wash. 592, 
38 P 133. 

Sk aoe meena v. Smith, 22 Wis. 

Eng.—Grand Surrey Canal Co. v. 
Hall, 1 M. & G. 392, 39 ECL 818, 133 
Reprint 386. 

Alta.—Rowland v. Edmonton, § Al- 
ta. L. 1, 28 WestLR 920 [app allowed 
50 Can. S. C. 520, 8 WestWkly 20]. 

“Tt proceeds upon the principle, 
says Judge Storrs in Noyes v. Ward, 
19 Conn. 250, 267. ‘that the owner, 
after having ‘permitted the public to 
use his land for the purpose for 
which it is claimed to have been 
dedicated, under such circumstances 
that the public accommodation and 
private rights, supposed to be ac- 
quired in consequence of such per- 
mission, might be injuriously affect- 
ed by an interruption of such enjoy- 
ment, is held to be precluded from 
denying that the public have ac- 
quired a right to such use in what- 
ever manner, on the ground that such 
denial would be, on his part, a vio- 
lation of good faith. This doctrine, 
so far rom proceeding on _ the 


There are cases, however, in which a dedi- 
‘eation may properly arise through a technical es- 
toppel,® and the estoppel does not depend upon the 
length of time for which the use of the property has 
Dedication is essentially of the na- 
ture of a gift,’ although distinguishable therefrom,® 
and inures to the benefit of the public as a grant.?° 
The origin of the doctrine of 
dedication has sometimes been ascribed to Lade v. 
Shepherd.1* But although it has been greatly devel- 
oped and modified since that time to meet the al- 
tered conditions of public needs, the doctrine had 
its roots in the common law for centuries before that 
The public right, however, was not described 


DEDICATION 


the public uses; 
profit out of the 


ground that such enjoyment was ad-| 
verse and in hostility to the rights 
of the owner, supposes that it was 
with his assent.’” Kent. v. Pratt, 
73 Conn. 573, 578, 48 A 418. 

[a] _ A corporation as well as an| 
individual may be bound by its acts} 
so as to be estopped from disputing 
or denying the fact of dedication, and 
no formal act of dedication passed | 
by its proper officers is necessary. | 
Sussman v. San Luis Obispo County, 
A Cal. 536, 59 P 24. See also infra 


ib] Presumption of a grant is im- 
posed on the jury as a duty. Coo- 
ae v. Learned, 8 Pick. (Mass.) 

5. See Angell Highways (3d ed) 
e 3 § 156. 

6. Bennington County vy. Manches- 
ter, 87 Vt. 555, 557, 90 A 502 (where 
it was said: “The carr) by the own- 
er is the representation, and the use 
of the land by the public makes the 
estoppel complete’’). 

[a] Thus (1) where a city and its 
citizens in order to secure a location 
of a county seat acquiesced in a de- 
cree correcting a mistake in a plat 


which marked a block “public 
square” instead of “courthouse 
square,” and in the conveyance of 


such property to the county they 
were estopped to claim the property 
as against the county. Gathright 
v. State, 129 Ark. 339, 195 SW 1069. 
(2) Through his representations to 
some individual that he has aban- 
doned his land to a public use, in- 
tended to be relied upon, and relied 
upon by that individual, the owner 
is bound, and being so bound to the 
individual to dedicate his land to a 
public use, he gives the public an 
option to accept the use. Such ac- 
ceptance may be made by the public 
at any time while the estoppel lasts, 
and the dedication may thus become 
effective. Barney v. Lincoln Park, 
203 Tl. 397, 67 NE 801. 

7. 3 Washburn Real Prop. (6th 
ed) p 93 § 1905; Princeton College v. 
Princeton, 7 Ky. Op. 121. 

8 Georgia R., etc. Co. v. At- 
lanta, 118 Ga. 486, 45 SE 256; Flack 
v. Green Island; 122 N. Y. 107, 25 NE 
267; Athens v. Burkett, (Tenn. Ch. 
A.) 59 SW 404; State v. Trask, 6 Vt. 
355,27 AmD 554, x 

[a] Analogy ‘to gift—As a gift 
is a voluntary act which the giver 
is not bound to complete, the only 
way in which a gift can become bind- 
ing is by making it complete, namely, 
by delivery and acceptance. Neale v. 
"Ci i 9 Wall. (U. S.) 1, 19 L. ed. 


9. See infra § 7. 

10. Rutherford v. Taylor, 38 Mo. 
315; McLemore v. McNeley, 56 Mo. 
A. 556; Cincinnati v. Hamilton Coun- 
ty Comrs., 7 Oh. 88; Brown v. Man- 
ning, 6 Oh. 298, 27 AmD 255; McCoy 
v. Thompson, 84 Or. 141, 164 P 589. 
Compare infra § 3. 

11. Str. 1004, 93 Reprint 997 (de- 
cided in 1732, which “is the earliest 
case in which we find the word ‘dedi- 
eation’ used, and in which some of 
the requisites of a dedication are 
suggested”). 

12. Watson v. etc., R.| 


Chicago, 
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as held by dedication, but by custom. As to the 
rights of the public, some requisites of a good eus- 
tom are not retained in the law of dedication, most 
notably that in relation to the time or duration of 


others are. A custom to take a 
land of another to use it for pur- 


poses of profit was not good.?* 

{§ 3] 3. Distinguished from Grant or Prescrip- 
tion. A dedication, although often spoken of as 
operating by way of grant, is not strictly speaking 
a grant,* but differs therefrom in the very ma- 
terial particular that there need not be a grantee in 
esse at the time of the dedication to give it effect.* 
An appropriation or dedication of property to pub- 


Co., 46 Minn. 321, 326, 48 NW 1123 
(per Gilfillan, C. J.). And see Gowen 
v. Philadelphia Exch. Co., 5 Watts & 
S.. (Pa.) 141, 142, 40 AmD 489 (where 
Gibson, C. J., said: “Though the 
anomalous doctrine of dedication to 
public use, or, more properly, of a 
grant to the public without the in- 
tervention of a trustee, began so late 


as 1732, it is of still more modern 
growth. The first trace of it is 
found in Rex v. Hudson, Stra. 9039, 


93 Reprint 935, decided in that year; 
and the next in Lade v. Shepherd, 
Str. 1004, 93 Reprint 997, which was 
decided three years afterwards. It 
was then suffered to sleep till 1790, 
when it was awakened by Rugby 
Charity v. Merryweather, 11 East 375 


, note, 103 Reprint 1049, 12 ERC 551, 


and for the last thirty years it has 
been, of all others, the subject most 
frequently agitated in regard te 
grants of highways, and most prolific 
in decisions, without having its prin- 
eiples very definitely settled”). 
“Nor is this a novel doctrine in 
the common law. In the familiar 
case, where a man lays out a public 
street or highway, there is, strictly 
speaking, no grantee of the easement, 
but it takes effect by way of grant 
or dedication, to public uses.” Paw- 
let v. Clark, 9 Cranch (U. 8S.) 292, 331, 


3 L. ed. 735. 
13. Carter v. Portland, 4 Or. 339. 
Ss. 


See supra § 1. 
14 U. S—New Orleans uw U. 
Barclay v-. 
L. ed. 477; Cin- 


10 Pet. 662, 9 L. ed. 573 

Howell, 6 Pet. 498, § 

cinnnati v. White, 6 Pet. 431, 8 L. ea. 
452; Beatty v. Kurtz, 2 Pet. 566, 7 
L. ed. 521; Pawlet v. Clark, 9 Cranch 


292, 3 L. ed. 735; Coffin v. Portland, 
27 Fed. 412. 
Ala.—Doe v. Jones, 11 Ala. 63. 


Tll.—Nelson v. Randolph, 222 Til. 
531, 78 NE 914; Maywood Co. v. 
Maywood, 118 Ill. 65, 6 NE 866. 


Ind—Gwynn v. Homan, 15 Ind. 
201. 
Iowa.—De Castello v. Cedar Rap- 


ids, 171 Towa 18, 153 NW 353. 
Minn.—Winona v. Huff, 11 Minn. 
3 


Miss.—Vick v. Vicksburg, 2 Miss. 
379. 31 AmD 167. 

Mo.—Hardin y. Ferguson, 271 Mo. 
410, 196 SW 746, 748 [cit Cye]; Ruth- 
erford v. Taylor, 38 Mo. 315. 

N. J.—Hoboken Land, etce., Co. v. 
Hoboken, 36 N. J. L. 540; Hoboken 
M. E. Church v. Hoboken, 33 N. J. L. 
13, 97 AmD 696; Jersey City v. Mor- 
ris Canal, ete., Co., 12 N. J. Bq. 347. 

N. Y.—Buffalo, ete. R. Co. v. Ho- 
yer, 214 N. Y. 236, 108 NE 455 [rev 
147 App.. Div. 205, 132 NYS 31]. 

Oh.—Williams v. Cincinnati First 
Presb. Soc., 1 Oh. St. 478; Bryant v. 
McCandless, 7 Oh. P. II 135; Brown 
v. Manning, 6 Oh. 298, 27 AmD 255. 

Or.—Hough v.-.Porter, 51 Or. 3138, 
387, 95 P 732, $8 P 1083, 102 = 72s 
i Cyc]; Carter v. Portland, 4 Or. 

339. 


Pa—Kniss v. Duquesne Borough, 
255 Pa. 417, 100 A i132; Seranton v. 
Griffin, & LegGaz 86. 

JTex.—Atkinson v. Bell, 18° Tex. 
474; Liano v. Liano County, 5 Tex. 
Civ. A. 182, 23 SW 1008. 

Wash.—Meeker  v. Puyallup, 5 
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§§ 5-11] 
-[§ 5] 5. Distinguished from License. A_ li- 


cense is essentially revocable in its nature, where a 
consideration has not been paid for it,?° while as 
is subsequently shown a dedication which has been 
accepted is irrevocable.*+ 

{§ 6] 6. Distinguished from Statutory Dedica- 
tion. A distinguishing difference between a statu- 
tory and a common-law dedication, it has been said, 
is that the former operates by way of a grant and 
the latter by way of an estoppel in pais.22 A fur- 
ther distinction may exist as regards the extent of 
the right conferred by the dedication. The right 
eonferred by common-law dedication is an easement 
only,** while in most jurisdictions a statutory dedi- 
eation vests the fee of the property in the munici- 
pality to which the dedication was made.*# 

{[§ 7] 7. Distinguished from Gift. A dedica- 
tion, while involving the essential features of a 
gift, and inuring to the benefit of the public as a 
grant, differs from the grant in thaf no grantee in 
esse is necessary to its validity.** 

[§ 8] 8. Distinguished from Rights Acquired by 
Adverse Possession. The right or title acquired by 
dedication has its existence in the consent of the 
owner, either actual or implied,°® while the right or 
title acquired by adverse possession arises from the 
assertion of title in hostility to that of the record 
owner.** 

[§ 9] 9. Distinguished from Private Ease- 
ments. Public easements differ from private ease- 
ments in that there is no dominant tenement, and 
they are therefore in gross;** and the incidents of 
publie easements, largely owing to the intervention 
of the state or of municipalities or other public au- 
thorities representing the public, differ in important 
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respects from the incidents of private easements.?® 

{§ 10] B. Of Statutory Dedication—1. In Gen- 
eral. Just as statutes commonly designate and pre-— 
seribe the method of conveying lands by deed or 
other conyeyance,*® so in many states statutes pro- 
vide how lands may be on the records dedicated to 
the public.*t Such statutes usually provide that 
where an owner has had his land surveyed, platted, 
and acknowledged, and has recorded the plat, then 
such parts as the plat shows that he intended to 
dedicate as streets, parks, ete., shall be as fully be- 
yond his control as if he had deeded them to a legal 
person for the uses mentioned,*? and this is called 
a statutory dedication.** Under these statutes the 
plat has the same effect as if it contained a certifi- 
eate in express language dedicating the streets and 
alleys designated thereon to the public,** and is ir- 
revocable.*> These statutes apply as well to land 
outside as to that within incorporated cities and 
towns.*® Their constitutionality has been sus- 
tained ;*7 but it has been held that they do not ap- 
ply to plats filed before their enactment.® When 
a statutory dedication has been duly made, contem- 
poraneous or subsequent acts of the dedicator will 
be referred to such statutory dedication and not 
raise against him a presumption of a wider common- 
law dedication.*® Statutory dedications which con- 
form to the statutory requirements are in the na- 
ture of a grant.>° 

[§ 11] 2. Effect of Statutes on Power to Make 
Common-Law Dedication. It is well settled that 
statutes providing means whereby lands may be 
dedicated to public uses do not prevent such uses 
being created by dedication as at common law.®4 
They merely provide a new mode by which the dedi- 


“St. 


eyes 197, 89 A 24, 26, 51 LRANS 

30. Gowen v. Philadelphia Exch. 
Co., 5 Watts & S. (Pa.) 141, 40 AmD 
489; and Licenses [25 Cye 645, 649]. 
See also Roundtree v. Hutchinson, 
57 Wash. 414, 107 P 345, 27 LRANS 
875 (holding that parol license to a 
private individual to exercise some 
right or privilege in real property, 
and an implied dedication where there 
has been an acceptance of land and 
user by the public, rest on different 
principles of law, so that rules as to 
revocation of such a license at the 
pleasure of the owner of the land do 
not apply to such dedication). 

“For any act to constitute a dedi- 
cation, it must confer some property 
right upon the public—either in the 
thing itself or to some easement 
therein—which the grantor cannot 
revoke; otherwise, it is a mere li- 
eense, and the title remains in the 
licensor.”* Norton v. State, 11 Ala. 
A. 216, 220, 65 S 689. 

31. See infra § 148 et seq. 

32. Fulton v. Mehrenfeld, $ Oh. 
440; Poindexter v. Schaffner, 
(Tex. Civ. A.) 162 SW 22; Round- 
tree v. Hutchinson, 57 Wash. 414, 107 
P 345, 27 LRANS 875; Smith v. Be- 
loit, 122 Wis. 396, 100 NW 877; El- 
liott Roads & Str. (3d ed) § 125. 

33. Ryerson v. Chicago, 247 Ill. 
185, 98 NE 162. And see infra § 

34 Ryerson v. Chicago, 247 Ill. 
185, 98 NE 162. And see infra § T4. 

35. Athens v. Burkett, (Tenn. Ch. 
A.) 59 SW 404. 

36. Roundtree v. Hutchinson, 57 
Wash. 414, 107 P 345, 27 LRANS 875; 
and see infra § 32 et seq. 

37. Roundtree v. Hutchinson, 57 
Wash. 414, 107 P 345, 27 LRANS 875; 
and Adverse Possession § 205 et seq. 

See Easements [14 Cyc 1139]. 

39. See infra §§ 126-147; and gen- 

cay fas Corporations [28 


Cye 
40. 34-183; Mort- 


41. See infra § 561. 

42. Morgan v. Chicago, etc., 
Co., 96 U. S. 716, 24 L. ed. 743; Ste- 
venson y. Lewis, 244 Ill. 147, 91 NE 
56; Winnetka v. Prouty, 107 Ill. 218; 
Otterville v. Bente, 240 Mo. 291, 144 
SW 822; Edwards y. Brusha, 18 Okl. 
234, 90 P 727. 

{a] Reserved for depot grounds. 
—Where persons authorized to se- 
lect town sites and depot grounds 
along the line of a railroad execut- 
ed and recorded a plat for a certain 
town, in which a space was marked 
“Reserved for Depot Grounds,” such 
designation constituted a dedication, 
under Rev. St. (1855) ¢ 158 § 8, pro- 
viding that such plats, deposited with 
the recorder, shall be a sufficient con- 
veyance to vest the fee of such par- 
cels of land as are therein expressed, 
named, or intended for public uses. 
Kansas City, etc., Connecting R. Co. 
v. Baker, 183 Mo. 312, 82 SW 85. 

43. Morgan v. Chicago, etc, R. 
Co., 96 U. S. 716, 24 L. ed. 743; Har- 
din v. Ferguson, 271 Mo. 410, 196 SW 
746, 748 [cit Cyc]. 

44 Shaw vy. Johnston, 17 Ida. 676, 
107 P 399; Hatton v. St. Louis, 264 
Mo. 634, 175 SW &S88. 

45. See infra § 148 et seq. 

46. Sowadzki v. Salt Lake Coun- 
ty, 36 Utah 127, 104 P i111. 

47. Bumpus v. Miller, 4 Mich. 159. 

48. Shaw v. Johnston, 17 Ida. 676, 
107 P 399. 

fa] Im other words.—There can 
be no statutory dedication by a plat 
filed before the statute in regard to 
dedications goes into effect. John 
Mouat Lumber Co. v. Denver, 21 
Colo. 1, 40 P 237. 

49. Hogue v. Albina, 20 Or. 182, 
25 P 386, 10 LRA 673. 

50. Ramstad v. Carr, 31 N. D. 504, 
154 NW 195, LRA1916B 1160; Cole 
v. Minnesota L. & T. Co., 17 N. D. 
409, 117 NW 354, 17 AnnCas 304. 

51. U. S.—District of Columbia v. 
Robinson, 180 U. S. 92, 21 SCt 283, 45 


, 


Bank, 21 F. Cas. No. 12,360, 4 Mc- 


R.| Lean 339 [aff 12 How. 371, 13 L. ed. 


1028]. 

Ala—East Birmingham Realty Co. 
v. Birmingham Mach., etc. Co.,-160 
Ala. 461, 473, 49 S 448 [cit Cyc]. 
enough v. Ward, 19 Conn. 


50. 
lll.—Lake Erie, etc., R. Co. v. Whit- 
ham, 155 Ill. 514, 40 NE 1014, 46 


AmSR 355, 28 LRA 612; Manly v. 
Gibson, 13 Ill. 308. 
Ind.—State v. Hill, 10 Ind. 219; 


Hays v. State, 8 Ind. 425. 

Iowa.—Baldwin v. Herbst, 54 Iowa 
168, 6 NW 257. 

Md.—Day v. Allender, 22 Md. 511. 

Mich.—Crosby v. Greenville, 183 
Mich. 452, 150 NW 246; Michigan 
Cent. R. Co. v. Bay City, 129 Mich. 
264, 88 NW 638; Grandville v. Jeni- 
son, 84 Mich. 54, 47 NW 600; Baker 
v. Johnston, 21 Mich. 319; Peo. v. 
Beaubien, 2 Dougl. 256. 

Mo.—Hardin y. Ferguson, 271 Mo. 
410, 196 SW 746; McGinnis v. St. 
Louis, 157 Mo. 191, 57 SW 755; Dow- 
nend v. Kansas City, 156 Mo. 60, 56 
SW 902, 51 LRA 170; Rose v. St. 
Charles, 49 Mo. 509. 

N. Y.—In re Hunter, 164 N. Y¥. 
365, 58 NE 288. 

N. D.—Cole vy. Minnesota L. & T. 
Co., N. D. 409, 117 NW 354, 17 
AnnCas 304. 

Oh.—Steubenville y. King, 23 Oh. 
St. 610; Fulton y. Mehrenfeld, 8 Oh. 
St. 440; Fulton v. Mehrenfield, 2 
Handy 176, 12 Oh. Dee. (Reprint) 
389: Cincinnati v. Leeds, 20 Oh. Cir. 
Ck, Ni S. 242. 

Tenn.—yYoung v. State, 9 Yerg. 390. 

Wash.—Seattle v. Hill, 23 Wash. 
92, 62 P 446. 

Ont.—Pedlow v. Renfrew Corp., 31 
Ont. 499 [aff 27 Ont. A. 611]. 

[a] Thus (1) it has been’ held that, 
although a statute provides that the 
acknowledgment and recording of 
town plats as therein described shall 
eperate as a conveyance in fee sim- 


L. ed. 440; Sargeant v. Indiana State! ple, the owner, in the absence, of ex- 
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§§ 13-16] 


should not apply to dedications, so that as a gen- 
eral rule it may be said that no dedication can be 
established as the act of a person incapable of mak- 
ing a grant.®* 

[§ 14] B. Corporations Generally. Ordinarily 
a corporation which owns and deals with land can 
make dedications if not prohibited by its charter,** 
Just how far a corporation is bound by the declara- 
tions of its officers depends upon the circumstances 
of each particular case;** but where a use is opened 
by an officer of a corporation and is enjoyed by the 
publie the assent of the corporation may be pre- 
sumed.** 

A public service corporation such as a bridge com- 
pany eannot expressly or impliedly dedicate to the 
eity an approach to a bridge whieh is indispensable 
to the use of the bridge and to the discharge of its 
duty to the public.*° 

[§ 15] C. Railroad Companies. Unless forbid- 
den by eharter,: railroad corporatiens as well as 
other corporations may dedicate land owned by them 
for a publie use,‘? provided this does not interfere 
with the purposes for which they were incorporated,"* 
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but not otherwise.** Thus a railroad company has 
power to dedicate land to the public as a highway.” 
It may dedicate to the public the right of crossing 
its tracks.‘ And such an act is not ultra vires as 
an interference with the purposes for which the 
land was acquired, where the usefulness of the rail- 
road will not be impaired by the crossing.77 To 
bind the corporation beyond revocation, the dedica- 
tion must be made by the directors, or be recog- 
nized by them in some way, or be expressly ratified 
by them, or by such public use for such time and 
under such circumstances as to justify the infer- 
ence of such ratification;** the mere act of officers 
and agents making such dedication, without author- 
ity from the directors, will not make a valid dedi- 
eation, unless by such express or implied ratifica- 
tion.*? When evidence of its intent to dedicate con- 
sists of its planking a way over the tracks the 
width of the crossing is limited to the planking.*° 
The fact that a railroad has dedicated a crossing 
does not interfere with its rights to lay an addi- 
tional track.** 


Il. TITLE OR INTEREST OF DEDICATOR 


{§ 16] A. In GeneraJ. As it is essential to its 
validity that a dedication ereate a use unlimited as 
to the time of its duration,®* and as it is the very 
essence of a dedication that the owner of the land 

65. See Deeds § 131. 


(Mass.) 557; Rochdale Canal Co. 


has consented to abandon it,** it is a necessary con- 


clusion that no one except the owner of an un- 


limited estate or an estate in fee simple,*+ or some 


|a canal and road and to acquire land| 59, 44 A 1015. 
66. Edson v. Munsell, 10 Allen| therefor, with authority to charge) | 
tolis and with exemption of capital | Minneapolis, 44 Minn. 149, 46 


Minn.—St. Paul, ete, R. Co. ‘v. 


3 
Radcliffe, 18 Q. B. 287, §3 EC 287,| stock from taxation, subject to re-| 324. 


118 Reprint 108. 


Hyde Park, 134 U. S. 84, 10 SCt 512, was not contemplated that it might 
dedicate property to public use, and 
¥. Crown Point, 150 Ind. 536, 50 NE/| that property should revert bur-} 
741 (im both of which cases it was| dened with servitudes. 
assumed that nothing done by plain-| v. Liberty Oil Co., 
68. Hitchcock v. Oberlin, 46 Kan. 
26 P 466 (where it is said that/| kane, 56 Fed. 915 [aff 64 Fed. 506, 12 


33 L. ed. 860; Pittsburgh, ete., R. Co. 


tiff before he came of age could af- 
feet his rights). 90, 


See also McKey v.}/ version after thirty-five years, it N- 


J.— State v. Bayonne, 52- J. 
L. 503, 20 A 69. 

Vit.—Bacon v. Boston, ete., R. Co., 
83 Vt. 421, 76 A 128. 
Richardson W. Va—Hast vy. Piedmont, etc., R. 
(La.) 78S 326.) Co.. 52 W. Va. 396, 44 SE 155. 
77. Northern Pac. R. Co. v. Spo- 


tion by: these declarations generally go in as| CCA 246 (app dism = SCt 997 mem, 


Agent see Agency § 24T. 
Cotenant see Tenancy in Common [38 69. 
Cye 34]. 


Wife [21 Cyc 1348]. 
Trustee see Trusts [39 Cyc 227]. Co., 
67» U. S—Boston v. Lecraw, 17) 
as 426, 15 L. ed. 118. 
Cal.— San 


evidence for what they are worth). 
Union Co. v. Peckham, 16 R. 738. 

I. 64 12 A 130; Hughes v. Provi-| 52 W. Va. 396, 44 SE 155. 
Married woman see Husband and/ dence, ete, R. Co, 2 R. L 493. | | 79. 
70. Richmond v. Mayo Land, etc.,| 52 W. Va. 396, 44 SE 155. 
120 Va. 545, 
(where it was said: 
by which the corporation disables it-} railroad company could not dedicate 


41 L. ed. 1179 mem)]. 
Hast v. Piedmont, ete, R. Co., 


Hast v. Piedmont, ete., R. Co., 


550, 91 SE 615 [al] 
“Any contract 


Thus, unless authorized by 
the directors, the president of a 


Francisco vy. Calderwood,| self to perform these duties to the|its unfeneed property, appurtenant 


31 Cal. 585, 91 AmD 542. | public, 


or attempts to absolve it} to that actually used for its corpor- 


Conn.—Green vy. Canaan, 29 Conn.| from their obligation without the| ate purposes, to public use. Lehigh, 
157. consent of the State, is a violation} etc, R..Co. v. Warwick, 164 App. Div. 


Ga.—Macon vy. Franklin, 12 Ga. 239. 


Oh—Gall y. Cincinnati, 18 Oh. St.| is forbidden by public policy, and is, [b] 


563. therefore, void’) 
S. D—Larson vy. am ete, R. 

€o., 19 S. D. 284, 103 NW 35. 
Tex—wWright v. Victoria, 4 Tex. 

375; Victoria v. 

(Civ. A.) 115 SW 67. 
Vt—State v. Woodward, 23 Vt. 92.| 44 SE 155. 
Eng.—Grand Surrey Canal Co. v. 73. 


of its contract with the State and); 55, 149 NYS 378. 


A limitation of the rule is 
that a railroad company is bound by 


71. Southern Pac. Ca v. Pomona,/ dedication of a street by an agent 
144 Cal. 339, 37 P 929. 
72. Southern Pac. Co. v. Pomona,/ authority to dedicate such street. 
Vietoria County,} 144 Cal. 339, = - 929: Hast v. Pied-| Southern Pac. Co. v. Pomona, 144 
mont, etc., 0., 


permitted by it to appear to possess 


52 W. Va. 396,| Cal. 339, 77 P 929. 


80. New York, etd, R. Co. v. 


Hast v. Piedmont, ete. R. Co., a 45 N. J. L. 511 [aff 46 


Hall.. 1 M. & G. 392, 39 ECL 818, 133| 52 W. Va. 396, 44 SE 155. N. J. L. 644]. 
Reprint 386. 74 Holland Co. v. Northern Pac. 81. Brunswick, ete, R. Co. v. 


fa] Turnpike companies have/| R. Co., 
been held to have dedicated to the| 20S Fed. 598). 
Public by taking down their gates, 


75. Loomis v. Connecticut R., etc, 
especially after the expiration of/ Co.. 78 Conn. 156, 61 A 539; Cleve- 


214 Fed. 920, 131 CCA 216 [aff Rao 91 Ga, 573, 17 SE 674. 


See infra § 66. 
83. See infra § 33. 
U. S—tIrwin v. Dixion, § How. 


st 
their right to collect toll, and allow-/ land, ete, R. Co. v. Christie, 178 Ind. 10, 13 L. ed. 25; Nelson v. Madison, 


ime the public freely to use their/ 691, 100 NE 299. 
roads. New ee ete.. R. Co. v. Fair 7m U. 
Haven, ete, R. Co., 


. S—wNorthern Pac. R. Co. 
70 Conn. 610, 40} v. Spokane, 56 Fed. 915 [aff 64 Fed.) Ala. 244, 28 S 700; Hoole v. Atty.- 


17 F. Cas. No. 10,110, 3 Biss. 244. 


Ala—Johnson v. Dadeville, 127 


A 607, 41 A 169; Marseilles v. How- 506, 12 CCA 246 (app dism 14 SCt 997/ Gen. 22 Ala. 190. 


land, 124 HL 547, 16 NE 883; Pontiac/ mem, 41 L. 
fp. Hishway Comrs. v. Cobb, 104 Ca 

Mich. 395, 62 NW 554; State v. Day-/| 98 Cal. 665, 33 P 7 
ton, etc, Toll Road Co., 10 Nev. 155; 
State v. New-Boston, 11 N. H. 407;/} Co., § Del 
State v. New Brunswick, 32 N. J. 


$48; State v. Sa 30 N. J. L.} lanta Rapid Transit Co., 113 Ga. 481, 
wick, etc., R. Co. v.} 31, 17. A 275. 


$0; Pittsbureh, etc, R. Co. v. Com.,| 39 SE 12; Bruns 


104 Pa. 583; Barton v. Montpelier, 30 Waycross, $1 Ga. 573, 17 SE 674. 
Tli—Tlinois Cent. R. Co. v. Peo., 49 | Co., $ Del 


Wt. 650; Valley Pulp, ete, Co. v. 
a>. 58 Wis. S99. 17 NW 554; Reg./ D1 A. 538. 


399, 90 ECL 399, 
lis Reprint 1295. 
{b] Charter 


corporation to constract Ma: 


ed. 1179 mem)]. 
1—Peo. v. = ra ete., R. Co.) 90 SW 1003. 


Del. aries = Philadelphia, ete, R.| $07, 


uisville, ete, RCo. in R. Co. 


emo | dedica- 
tien —Under Acts (1831) No. 18, es-| Sonne, 53 SW 274, 21 Kyi 848. Ga—Ja cobs” 
tablishing a —O¢ 


Ark.—Hope v. Shiver, 77 Ark. 177, 


Cal—Burk v. Santa Cruz, 163 Cal. 
127 P 154; Cordano v. Wright, 
159 Cal. 610, 115 P 227, AnnCasi912C 


Ga—aAtlanta R., ete, Co. v. At-/ 1044. 


Conn.—Pierce v. Roberts, 57 Conn. 
Del. en — Philadelphia, ete., R. 
D. C.—Rudolph v. Peters, 35 App. 


Ind.—Lake Erie, etc., R. Co. v. Bos-| 438. 
nah" te 137 Ind. 336, 36 NE 1103. 


Fla—Bruce v. Seaboard Air Line 
52 Fla. 461, 41 S $83. 
Pharmacy 


Co. 
le v. Cumberland, 90 Ma:| Luckie, 143 Ga. 457, 85 SE 332, don 


44 [18C.J.] 


one by him expressly authorized,** can make a dedi- 
cation of land. There is no power of dedication 
where there is no power to alienate.*® Accordingly 

a valid dedication cannot be made by a life ten- 


ath 87 by one who owns a mere 
land, 58 by one who has merely a 


recognized only by the usages and customs of the 


country,®® by a trespasser’? or 
mere stranger,°* by one who has 


title,®* or by the holder of the record title to land, 


title to which has vested in an 


verse possession;’* and a person cannot dedicate to 
public uses land which belongs to his wife and chil- 
So where a deed conveys land for the pur- 


dren,?® 
poses of a way, to be subject to a 


grantee nor his successor in interest can give title 


to the way in question, so as to 


Cas1917A 1105. 

lll.—James v. Illinois Cent, R. Co., 
195 11]. 327, 68 NE 158; Peo, v, Her- 
bel, 96 Ill. 384; Fisk v. Havana, 88 
Ill. 208; Kyle v, Logan, 87 Ill. 64; 
Gridley v. Hopkins, 84 Ill. 528; Bau- 
gan v. Mann, 59 Ill. 492; Gentleman 
A Soule, 82 Ill, 271, 88 AmD 264; 
Edwardsville v. Barnsback, 66 Dl. 
A. 881; Chicago v. Thompson, 9: Ill, 
A, 524, 
spree cromenapart vy. Dunn, 8 Ind, 
Iowa.—Edenville yv. Chicago, ete., 
R. Co., 717 lowa 69, 41 NW 568, 
Kan.—Ritchie v. Kansas, ete, R. 
Co., 65 Kan, 86, 89 P 718; Boerner v. 
McKillip, 62 Kan. 508, 35 P 56; Arm- 
strong v. Topeka, 36 Kan, 432, if P 
8438; Smith v. Smith, 34 Kan. 293, 


8 P 385. 
Ky.—Hawthorn v. Myers, 37 SW 
Louisiana Farm 


593, 18 KyL 608, 

La.—Lemle _ v, 
Land Co,, 135 La, 757, 66 8 185; Lead- 
er Realty Co, v, Lakeview Land Co.,, 
133 La. 646, 68 S 2538; Calhoun v. 
Faraldo, 114 La. 760, 88 8 551; State 
v. Morgan's Louisiana, ote, R, ete, 
Co., 111 La. 120, 365 S 482. 

Me.—Cyr v. Madore, 73 Me. 58. 

Md,.—Baltimore v. Northern Cent, 
R. Co,, 88 Md, 427, 41 A 911, 

Mich.—Alton v. Meenwenberg, 108 
Mich. 629, 66 NW 571; Diamond 
Mateh Co. v. Ontonagon, 72 Mich. 
249, 40 NW 448: Lee v. Lake, 14 
Mich. 12, 90 AmD 220, 

Mo.—Kansas City Milling Co, 
Riley, 188 Mo. 574, 34 SW 836; 
Shane v, Moberly, 79 Mo, 41; 
v. Trabue, 69 Mo, 642; Hannibal v. 
Draper, 36 Mo, 382; Granite Bitu- 
minous Pav. Co, v. MeManus, (A.) 
129 SW 448; Sarcoxle v. Wild, 64 
Mo. A. 403. 

Nebr.—Warren v. Brown, 81 Nebr. 
8, 47 NW 633. 

86 Nev, 


Nev,—Shearer v, 
443, 186 P 705. 

McAndrews, ete., 
L. 260, 88 A 1034; Van- 


Vv. 
Me- 
McBeth 


Reno, 


N, J.—Camden vy, 
Co,, 86 N. J. 


atta v. Jones, 42 N. J. L, 561. 

N. Y.—-Donahue y, State, 112 N. Y. 
142, 19 NE 419, 2 LRA 676; Klug 
v. Jeffers, 88 App, Div. 246, 85 NYS 
428, 14 NYAnnCas 269; Ward v, Da- 
vin, Y. Super. 502; Penrsall v. 
rise 20 Wend, 111 {afl 22 Wend. 

) 


J 

Or.—-Leland v. Portland, 2 Or, 46, 
R. L—Clark v. Providence, 10 R, 

ry 487; State v. Richmond, 1 RK, 1 


§. C.—Seaboard Air Line R. Co, v. 
Fairfax, 80 8, C, 414, 61 Si 950, 

Tex,—-Cockrell v, Dallas, (Civ, A.) 
111 SW 977; Corsicana vy. Anderson, 
83 Tex, Civ, aN 696, 78 SW 261, 

Wash.-Cook v. fenaler, 67 Wash, 
392, 107 P 178. 

Wis,—Lawe v, Kaukauna, 70 Wis, 
806, 386 NW 661; Bushnell v. Scott, 
alae is, $64, 94 AmD 666, 

rie ge ood y, Veal, 6 B, & Ald, 
464, WL, 260, 106 Reprint 1267 
Baxter v, Taylor, 4 B, & Ad, 72, ad 


DEDICATION 
way.?? 


easement in the 
possessory right 


squatter,’* by a 
parted with his 


oceupant by ad 


him.? 
gate. neither the 


authorize either 


ECL 41, 110 Reprint_ 382. 
Can,—-Rideout v. Howlett, 18 Dom 


Pe, 293. 

C—Canadian Pac.’ R. Co. v. 
Vartnolvaaes 2B: 306, 

“To establish the existence of 
a public road by dedication by deed, 


[a 
it must appear that the grantor was 
the owner of the lands when the plac 


ication was made,” Warren 
Brown, 81 Nebr, 8, 19, 47 NW 633, 
{bJ Streets.—Land cannot be 


dedicated to the public for a street 
by a deed unless it is executed by 
the owner. Morning v. Lincoln, 93 
Nebr, 364, 140 NW 688, 

85. Wiliott v. Trisler, (Okl.) 167 


P 765, 

86, Nelson v. Madison, 17 F. Cas. 
No. 10,110, 38 Biss., 244; Canadian 
Pac, R. Co. v. Vancouver, 2 B. C, 306, 

"The dedicator cannot pass by ded- 
ication what he does not own any 
more than a grantor in a deed can 
pass the title to land which he does 
not own in fee," Granite Bituminous 


Pav. Co, v. McManus, (Mo. A.) 129 
SW 448, 463. 

87. McKinney vy, Duncan, 121 
Tenn, 265, 118 SW 683. 

88. State v. Richmond, 1 KR. 1. 49, 

89. Stansberry v. Portland First 
M, &, Church, 79 Or. 155, 154 P 887 


(and held by claimant under the pro- 
visional constitution of the state and 
before obtaining a certificate under 
the Donation’Act of Sept. 27, 1850 [9 


U. 8. St, at L. 496 ¢ 76)). 

90. Seawaman Vv. Boule, 82 Tl. 271, 
83 AmD 26 

91. Smith v. Smith, 84 Kan, 293, 
8 P 386. 

92. Schnelder v. Sulzer, 212 Il. 


HP 72 NW} 19; Kyle v. Logan, 87 TL, 
Bushnell ¥, Scott, 21 is, 461, 94 
Ara 655. See also Hope vy. Shiver, 
77 Ark. 177, 90 SW 1008 (holding that 
the mere taet that the parties own- 
ing the land have a plat thereof made 
and recorded does not constitute a 
dedication as against the owner); 
Lemle v, Louisiana Karm Land Co., 
136° La, 767, 66 S 185 (holding the 
faet that a plan made by & surveyor 
shows that certain property is inter- 
wected by streets will not constitute a 
dedication to public use, in the ate 
sence of any acquiescence of the 
owner); Peo, v, Jones, 6 Mich, 176; 
Tillman v, Peo, 12 Mich, 401 (both 
holding that a board authorized to 
lay out a city cannot make a valid 
dedication of the lands of private Ine 
dividuals), 
93. ILa.—BState v, Monsen’ Loul- 
aiana, ete,, R. ete, Co. Lia, 120, 36 


8 482. 
Md.—Baltimore v, Northern Cont, 
R. Co,, 88 Md, 427, 41 A O14, 
Nobr.= Warren v. Brown, 31 Nebr. 
8, 47 NW_ 6388, 
J-=Cnmden ne abc An Grays: ota, 
8 A 10384, 


Co,, 86 N. J, La 260, 

N. Y.eStrong v. Brooklyn, 68 N. 
Y. 1). Buffalo _v. Delaware, ete, RK, 
Co. 68 App. Div, 488, 74 NYS. $43 


aft 178 


» wvieed mem, 70 NW 1097 


[§§ 16-17 


of them to dedieate it to the publie use as a high- 
Nevertheless mere defects of title or the 
nonconeurrence of mere formal interests will not 
defeat a dedication.®* 
how small his interest in the land, and even if he 
has no interest, may estop himself from denying a 
dedication of it,®* especially if he subsequently ac- 
quires title,®® as in these circumstances his newly 
acquired estate is said ‘‘to feed the estoppel.’’+ 
And similarly it has been held that the fact that 
part of the land dedicated for a street or highway 
does not belong to the dedicator does not avoid the 
dedication as to that part of the land owned by 


And any person, no matter 


{[§ 17] B. Dedication before Acquisition of 
Title—1. In General. 
by one who at the time holds the fee-simple title to 


When the dedication is made 


mem]. 
JOrqmohasan v. Crawford, 171 P 
Ont.—Fitzgibbon yv. Toronto Corp., 
26. U. C. Q. B. 137. 

[a] Thus, where an owner of land 
has granted a right of way to a rail- 
road, he cannot thereafter by dedi- 
cation establish streets across it. 
State v. Morgan’s Louisiana, ete. R. 


pect ps aod La. 120, 35 S 482, 
dolph vy. Peters, 35 App. 
(D. rch ie 138, See also Bruce y, Sea- 


board Air Line R. Co., 562 Fla. 461, 
41 S 883 (holding that a party claim- 
ing title to land in the actual ad- 
verse possession of another cannot, 
as against such adverse occupant, 
make an absolute and final dedica- 
tion of the land to a public use by 
the filing and recording of a ma 
subdividing a part thereof held ad- 
versely to the streets, lots, and 
blocks, and by selling other parts 
thereof not held adversely to other 
parties by reference to such map). 

95. McBeth v. Trabue, 69 Mo. 642. 

96. South Berwick y. York Coun- 
ty Comrs,, 98 Me, 108, 56 A 628, See 
also Sarcoxie v. Wild, 64 Mo, A, 403 
(holding that the owners of land 
subject to a private right of way 
reserved by their grantor cannot 
dedicate the land so reserved for a 
public street). 

97. See infra § 18. 

{a] The owners of all the stock 
of a corporation may dedicate with- 
out any corporate aet. Atty.-Gen. v. 
Abbott, 154 Mass, 323, 28 NB 346, 13 
LRA 261. 

98. Ala.—Forney v. Calhoun Coun- 
ty, 84 Ala, 216, 4 § 153. 

Ga.eJacobs' mea 4 Cos Wr 
Luckie, 148 Ga, 457, 85 SE 332, Ann 
Caslol7A. 1106, 

t ie Simmons v. Mumford, 2 R, 


Wash,—Anderson v. Bigelow, 16 
Wash, 198, 47 P 426. 
Ont, —Lareher v. Sudbury, 4 Ont 


WN 1289, 24 OntWR 659, 11 DomLR 
nab Rae v. Trim, 27 Grant Ch, (U. 
Beveridge v. Creelman, 42 


{a Sens, (i) where the holder of 
a bond for title to land encumbered 
with a security deed makes an ex- 
press offer to dedicate for a public 
use, he will be estopped, as against 
his grantee and the publie, to deny 
that he is without power because 
of the incompleteness of his title. 
Jacob’ Pharmacy Co, vy. Luckie, 143 
Ga. 467, 86 SH 332, AnnCasl917A 
1105. (2) An owner of land is 
bound by his acts, both before and 
after issuance of a patent, showing 
an intent to dedicate it as a public 
highway. Larcher v. Sudbury, 4 
OntWN 1289, 24 OntWR 659, 11 
DomLR 111, 
PA Be Naps v. Howland, 87 Cal. 84, 
) 
she Nuva v. Howland, 87 Cal, 84, 
2, Warll v. Chicago, 136, Til, 277, 


eo 
2 
D> 


Wor later cases, developments and changes in the law see oumulatiye Annotations, same title, page and note number. 


; 
“4 
~ 


§§ 17-20] 


the land, no question as to its validity on the 
But as a general rule 
a dedication made before the dedicator acquires 
his title is not good* in the absence of subsequent 
facts and circumstances constituting an estoppel,® 
unless he ratifies it after acquiring title,’ which of 
course he may do,’ or unless he has some kind of 
equitable title in or equitable right to the land,® 
_ this rule differing from the rule in the case of grants 
in which an after-acquired title inures to the grantee 


ground of title can arise.’ 


by estoppel.® 


[§ 18] 2. Holder of Equitable Interest or Title. 
While a purpose to dedicate, declared before the 
acquisition of title, is at most an offer to dedicate 
in the future and may be abandoned or withdrawn, 
and is not binding unless repeated or ratified after 
title acquired,’® it is very generally held that the 
owner of an equitable estate may make a dedica- 
Where the equitable 
owner makes a dedication the after-acquired legal 


tion which will be effective.1* 


26 NE 370; Cronin v. Sa gtr Tract. 
Co., 163 Wis. 436, 158 NW 2 

3. See supra g 16. 

4  Kan.—Boerner v. McKillip, 52 
Kan. 508, 35 P 5; Smith v. Smith, 34 
Kan. 293, 8 P 385. 

Mich.—Lee v. Lake, 14 Mich. 12, 
90 AmD 220. 

N. J.—Camden v. Andrews, 
Co., 85 N. J. L. 260, 88 A 1034. 

Or.—Chase v. Oregon City, 72 Or. 
627, 531, 143 P 1111 [cit Cyc]. 

{a] Thus the fact that a land- 
owner makes a plat showing lots 
and streets and conveys lands by ref- 
erence thereto does not constitute 
a dedication of streets lying wholly 
outside the tract, although subse- 
quently acquired. Camden v. Mc- 
Andrews, etc., Co., 85 N. J. L. 260, 


etc., 


88 A 1034. 
& Lee v. Lake, 14 Mich, 12, 90 
AmD 220. See also supra § 16. 
6. Mich—Lee y. Lake, 14 Mich, 


12, 90 AmD 220. 
Mo.—Kansas City erie Con: 
Riley, 133 Mo. 574, 34 SW 835. 
Or.—Chase vy. Oregon City, 72 Or. 
627, 531, 148 P 1111 [cit Cyc]. 


7. Albers v. Acme Pav., ete., Co., 
196 Mo. 265, 194 SW 61. 
[a] hus a right of way deed to 


a county for a parkway, if not a 
valid statutory dedication, is good 
as a dedication at common law, the 
grantors securing title three days 
after signing their deed and there- 
after not objecting to public user of 
the land. Albers v. Acme Pav., etc., 
Co., 196 Mo. A. 265, 194 SW 61. 

8. See infra § 18. 

9. Barry v. Guild, 126 Ill. 439, 18 
NE 759, 2 LRA 334 and note; Funk 
v. Newcomer, 10 Md. 301. See also 
§ 16, infra § 18. 

Boerner v. McKillip, 52 Kan. 
poe 35 P 5. See also supra § 


U. S.—Cincinnati vy. White, 6 
zat. 431, 8 L. ed. 452; McCloskey v. 
acific Coast Co. 160 Fed. 794, 87 
Coa 568, 22 LRANS 673; Lownsdale 
Portland, 15 F. Cas. No. . 8,578, 
Deady 1, 1 Or. 281. 
Cal, —Watkins vy. Lynch, 71 Cal. 21, 
11 P 808. 


Kan.—Hagaman vy. Dittmar, 24 
Kan. 42. 
Minn.—Mankato v. Warren, 20 


Minn. 144; Mankato vy. Meagher, 17 
Minn, 265: Mankato v. Willard, 13 
Minn. 13, $7 AmD 208; Wilder v. St. 
Paul, 12 Minn. 192. 

Mo.—Reid Hs Edina Bd. of Educa- 
tion, 73 Mo. 

Nebr —Pillabery v. Alexander, 40 
Nebr. 242, 58 NW. 859. 

Oh Williams vy. Cincinnati First 
Presb. Soc., 1 Oh. St. 478, 

S. D.—Deadwood v. Whittaker, 12 
S._D. 515, 81 NW _ 908. 


_ _Wash—-Meacham vy. Seattle, 45 
q L Wash. 380, 88 P 628, 
Lownsdale v. peer, 15 ¥F. 
cas No. 8,578, Deady 1, 1 Or. 381. 
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[§ 19] 


General. 


all.7* 


13. 


[18C.5.] 45 


estate attaches to the dedication as soon as required 
by operation of law.?? 
arisen in the case of government lands. While a 
mere occupier of government lands cannot dedicate 
them,?* one who is performing acts by which legal 
title will be perfected may do so,*# 
C. Holders of Interests Differing as to 
Time of Enjoyment or Amount of Interest—l. In 
If land belongs to several persons who 
have estates and interests in it, differing as to time 
of enjoyment or amount of interest, there ean be 
no valid dedication except with the consent of them 
But if one does not own the whole bed of a 
street he may dedicate his part of it.*# 

[§ 20] 2, Mortgagors and Mortgagees. While 
a mortgagor may of course dedicate land to the pub- 
lic use so as to divest himself of any rights in the 
property dedicated,17 he cannot by such dedication 
affect the rights of the mortgagee;** and on the fore- 
closure of the mortgage the mortgagee has the right 


Chapman y. Portland School| struction of highways over 


This question has often 


public 


Dist. No. 1, 5 F. Cas. No. 2,608, peaay:| Jatide mot reserved for public use, 


139; Lownsdale v. Portland, 15 


Cas. No. 8,579, Deady 39, 1 Or. 397: | 


Smith v. Smith, 34 Kan. 293, 8 P 
385; Lewis y. Portland, 25 Or. 133, 
35 P 256, 42 AmSR 772, 22 LRA 736; 
cord vy. Trim, 27 Grant Ch. (U. C.) 

14. Mankato vy. Willard, 13 Minn. 
13, 97 AmD 208; Deadwood v. Whit- 
taker, 12 S. D. 515, 81 NW 908. 

[a] Where an entryman assumes 
to dedicate land to the public use he 
will be estopped to deny such dedi- 
cation, and if subsequently thereto 
he acquires a patent he or his gran- 
tees will hold the fee in trust for 
the public. Cincinnati v. White, 6 
Pet. (U..S.) 431, 8 L. ed. 452; Reid v. 


Heads Bd. of Education, 73 Mo. 
[b] A claimant under the Home- 


stead Law who dedicates land for 
burial purposes and who subsequent- 
ly perfects title and acquiesces in 
the use of the ground for the pur- 
pose of the attempted dedication, 
will be considered to have dedicated 


the land. Hagaman v. Dittmar, 24 
Kan. 42. 
{c] A claimant under the town- 


site law (1) may, before his right to 
a deed is established, by his acts 
make a common-law dedication bind- 
ing as to him, and such as will op- 
erate as an estoppel in pais. Mc- 
Closkey v. Pacific Coast Co., 160 Fed. 
794, 87 CCA 568, 22 LRANS 673; Mac- 
intosh v. Nome, 1 Alaska 492; Man- 
kato v. Meagher, 17 Minn. 265; Man- 
kato vy. Willard, 13 Minn. 13, 97 AmD 
208. (2) This has been held so 
whether his rights to the land he oc- 
cupies are vested or whether they 
are inchoate. Mankato v. Meagher, 
17 Minn. 265. (3) And it has been 
held that the clerk of a town site 
may make a dedication before the 
Site dedicated has been entered in 


the United States land office. n- 
kato v. Warren, 20 Minn. 144. 
[d] Donation claims.—Where a 


man and his wife acquired a title of 
land in 1871 under the Oregon Dona- 
tion Act of Sept. 27, 1850 (9 U. S. 
St. at L, 496 c¢ 76), which requires 
four years previous actual possession 
and cultivation, a plat filed by them 
in 1869 was valid, although the legal 
title was then in the United States. 
wees v. Seattle, 45 Wash. 380. 88 

[e] One who attempted to locate 
a on an Indian reser- 
vation, to which claim, after the 
treaty opening the reservation, he 
was given a patent, had, prior to 
such treaty, sufficient right in such 
claim to part with a portion thereof 
by dedication for a highway, and the 
public, having his consent to its use 
of the land and also that of the Unit- 
ed States under Rev. St. § 2477, 
granting a right of way for the con- 


acquired a valid title by such dedica- 
tion, of which no subsequent acts of 
the patentee or his grantees could 
deprive it. Deadwood vy. Whittaker, 
12 S. D. 515, 81 NW $08. 

[f] One holding school lands by 
certificate of sale from the state 
has a prima facie legal title which 
makes it within his power to degi- 
cate them to a public use. Watkins 


vy. Lynch, 71 Cal. 21, 11 P 803. 

15. Ala.—Hoole vy. Atty.-Gen., 22 
Ala. 190. 

Cal.—Niles v. Los Angeles, 125 CaL 
572, 58 P 190. 


Conn.—Pierce v. Roberts, 57 Conn. 
31,17 A 278. 
N. SM r= v. Jersey City, 80 


N. J. L. 273, 78 A 228, 31 LRANS 
1023; Hague v. West Hoboken, 23 N. 
J. Eq. 354 


Ps oro I.—Clark v. Providence, 10 R. 
Va—Gate City v. Richmond, $7 Va. 

337, 33 SE 615. 
Ont.—Gooderham vy. Toronto, 21 
c 


wei 120 [app allowed 25 Can. S§S. 

[a] Manner of consent or concur- 
rence.—The several owners of dif- 
ferent interests or estates need not, 
in order to make a dedication good, 
concur in one act or act in the same 
way; it is necessary only that in 
some way they shall have ali togeth- 
er or separately shown their inten- 
tion to dedicate. See Longworth v. 
Sedevic, 165 Mo. 221, 65 SW 260; 
Schenley v. Com., 36 Pa. 29, 78 — 
359; Vernon v. St. James, 16 Ch. D. 
449; Rex v. Barr, 4 Campb. 16. 


16. Bright v. Palmer, 47 Sw 530, 
20 KyL 771. 

17. Hague v. West Hoboken, 23 N. 
J. Eq. 354. 


[a] If the dedicator’s title is 
conditional and it fails, the dedica- 
tion also fails. Alton v. Fishback, 
181 Ill. 396, 55 NE 150. 

[b] The of a mortgage 
is estopped from denying the validity 
of a dedication made by platting and 
selling lots with reference to a plat, 
when he has himself bought and sold 
lots with reference to such plat 
Fereday v. Mankedick, 172 Pa. 535, 
34 A 46. 

18. Hoole v. Atty.-Gen. 22 Ala. 
190; Alton y. Fishback, 181 Tl 
396, 55 i 150; Hague v. West Ho- 
boken, 23 ea Eq. 354; Gooderham 
v. sea gg 25 can. S C 246. See 
also Kiernan v. Jersey City, 80 N. J. 
L. 273, 78 A 228, 31. LRANS 1023 
(holding that where the mortgagors 
undertake to dedicate a portion of 
mortgaged lands for a highway with- 
out the consent of the mortgagee, 
such dedication creates only an 
equity in the public to have the land 
opened for a highway, provided it 
will not interfere with the mort- 
gagee’s security). 
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[§ 23] 


the dedication.°® 


ticular sect.°8 


ing the ehurch meant.°? 
[§ 24] C. Cemeteries. 


NW 47; Bumpus v. Miller, 4 Mich. 
159; Harrison County v. Seal, 66 
Miss. 129, 5 S 622, 14 AmSR 545, 3 
LRA 659. 

50. Beatty v. Kurtz, 2 Pet. (U. S.) 
566, 583, 7 L. ed. 521 (where Story, J., 
said: “To this extent, at least, it [the 
Maryland bill of rights] recognises 
the doctrines of the statute of Eliza- 
beth for charitable uses, under which 
it is well known, that such uses 
would be upheld, although there were 
no specific grantee or trustee’’). 

51. See Charities §§ 10 et seq, 65 
et seq. 

52. Wyandotte County v. Wyan- 
dotte First Presb. Church, 30 Kan. 
620, 1 P 109; Hannibal v. Draper, 15 
Mo. 634. 

53. U. S.—Cincinnati v. White, 6 
Pet. 431, 8 L. ed. 452; Beatty v. 
Kurtz, 2 Pet. 566, 7 L. ed. 521; Paw- 
let v. Clark, 9 Cranch 292, 3 L. ed. 
735; Young v. Mahoning County, 51 
Fed. 585 [rev on other grounds 59 
Fed. 96, 8 CCA 27]. 

Ill.—Davidson v. Reed, 111 Ill. 167, 
53 AmR 613. 

Ind. Wie fice Cemetery Assoc. v. 
Bandy, 93 Ind. 246. 


Ky. ale v. Wood, 102 Ky. 
263, 48 SW 403, 19 KyL. 1292, 80 
AmSR 355, 39 LRA 93; Griffey v. 


Bryars, 7 Bush 471. 

Md.—Boyce v. Kalbaugh, 47 Md. 
334, 28 AmR 464. 

N. J.—Stockton v. Newark, 42 N. 
J. Eq. 531, 9 A 203 [rev on other 
argues $4..N,. «dd WAS (279,) hL47 oA. 


N. Y.—Cooper v. Sandy Hill First 
Presb. Church, 32 Barb. 222; Still 
v. Lansingburgh, 16 Barb. 107; Pear- 
sall vy. Post, 20 Wend. 111 [aff 22 
Wend. 425]. 

; =e I.—Mowry v. Providence, 10 R. 
<j cain pareone: v. Bell, 18. Tex. 
Va.—Benn vy. Hatcher, 81 Va. 25, 

59 AmR 645. 

See also Charities § 18 et seq. 

54. Werlein v. New Orleans, 177 
U. S. 390, 20 SCt 682, 44 L. ed. 817; 
Redwood Cemetery Assoc. v. Ban- 
dy, 93 Ind. 246; Fellows v. Miner, 119 
Mass. 541; Hunt v. Tolles, 75 Vt. 48, 
52 A 1042. 

[a] Mr. Justice Story in Beatty 
-y. Kurtz, 2 Pet: (U. S.), 566, 7 L. ed. 
521, after showing how the appro- 
priation of a lot to the use of the 
“Lutheran Church,” there being no 
such church, and therefore no gran- 
tee, could not take effect as a grant 
express or presumed, supports it as 
a dedication to public and pious uses. 

[b] Equity will not allow a grant 
of land for cemetery purposes to fail 
because granted to a community un- 
able as such to receive it and because 
the description of the grantees is 
too indefinite to confer any title on 
the individual members of the com- 
munity, but will appoint trustees to 
control the property for the pur- 


B. Religious and Pious Uses, 
because recognized under 45 Eliz. ¢ 4,°° or under the 
general principles of equity relating to charitable 
uses," or because in a civilized community a re- 
ligious use is in its very nature a public use,°? it 
has invariably been held that land may be dedicated 
to pious or religious uses,°* without a grantee in 
being to take,°* and although the proposed bene- 
ficiaries were a limited class of the public.®® An es- 
toppel arises precluding the owner from revoking 
Thus land may be dedicated, for 
churches,®? even though limited to the use of a par- 
Where the intent to dedicate a lot to 
church purposes is clearly shown, the particular 
church that is to be the beneficiary may be shown 
by parol testimony, as by the declarations of the 
grantors, or by any surrounding circumstances show- 


Land may be dedicated 
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Whether, 


tery.%? 
manent use.®* 


[§ 25] 


public.** 


pdses specified, unless such control 
is placed elsewhere by statute. Hunt 
v. Tolles, 75 Vt, 48, 52 A 1042. 

55. See cases infra this note. 

[a] Iustrations—(1) A Lutheran 
church. Beatty v. Kurtz, 2 Pet. (U. 
S.) 566, 7 L. ed. 521. (2) A Presby- 
terian church. Wyandotte v. Wyan- 
dotte First Presb. Church, 30 Kan. 


620, 1 P.109. (8) The tomb of Mary 
Washington. Colbert v. Shepherd, 89 
Va, 401, 16 SE 246. (4) A particu- 


lar class or society. 
Griggs, 5 Bush (Ky.) 401, 96 AmD 


360. 

56. Benn v. Hatcher, 81 Va. 25, 
59 AmR 645. 

57. U. S.—Beatty v. Kurtz, 2 Pet. 
566, 7 L. ed. 521. 

Ind.—Logansport v. Dunn, 8 Ind. 


378. 
Kan.—Wyandotte County v. Wyan- 


dotte First Presb. Church, 380 Kan. 
620}. 1. P* 109) 
Pe Mos amubal, v. Draper, 15 Mo. 
63 
N. sti v. Lansingburgh, 16 
Barb. 107. 


FS abe Rat tp Viteeell, “Ls,.0eéx. 


Ont.—Re Lorne Park, 33 Ont. L. 
51, 7 OntWN 558 [dism’ app 30 Ont. 
L. 289, 5 OntWN 625, and quot Cyc]. 

“Tt is presumed that in the nine- 
teenth century, in a Christian land, 
no argument is necessary to show 


that church purposes are public pur-! 


poses, and that the inhabitants of a 
town have an interest in ground re- 
served for such a use.” Hannibal 
v. Draper, supra. 

[a] “A donation by the crown for 
the use of a non-existing parish 
church, may well take effect by the 
common law, as a dedication to pi- 
ous uses.” Pawlet v. Clark, 9 Cranch 
(U..S:) 292, 332, 3 L..ed. 735: 

58. Beatty v. Kurtz, 2 Pet. (U. S.) 
566, 7 L. ed. 521; Wyandotte County 
v. Wyandotte First Presb. Church, 30 
Kan. 620, 1 P 109; Deepwater R. Co. 
v. Honaker, 66 W. Va. 136, 145, 66 
SE 104, 27 LRANS 388 [quot Cyc]. 

59. Wyandotte County v. Wyan- 
dotte First Presb. Church, 30 Kan. 
620, -1, Ph -109 


60. Ill—Wormley v. Wormley, 
207 Ill. 411, 69 NE 865, 3 LRANS 
481; Davidson v. Reed, 111 Ill. 167, 
53 AmR 613. 


Ind.—Redwood Cemetery Assoc. v. 
Bandy, 93 Ind. 246; Lay v. State, 12 
Ind. A. 362, 39 NE 768. 

Kan.—Hayes v. Houke, 45 Kan. 
466, 25 P 860. 

La. —Eggerson vy. Ancar, 6 La. A. 
(Orleans) 417. 

Md.—Boyce v. Kalbaugh, 47 Md. 
334, 28 AmR 464. 

Mo.—tTracy v. Bittle, 213 Mo. 302, 
112 SW: 45, 25 AnnCas 167; Kansas 
City v. Scarritt, 169 Mo. 471, 69 SW 
283; Campbell v. Kansas City, 102 
Mo. 326, 13 SW 897, 10 LRA 593. 

Nebr.—Pawnee City First Nat. 
Bank y. Hazels, 63 Nebr. 844, 89 NW 


McKinney v. 


[18 C.J.] 47 


to the public use as a cemetery,°° or even for a single 
tomb or mausoleum.*! 
as a public cemetery, the dedication having been ac- ° 
cepted, is estopped from denying it,°* and is pre- 

cluded from exercising his former rights over the 

land, the public right of exclusive enjoyment con- 

tinuing until the place loses its identity as a ceme- 

Such a dedication is in the nature of a per- 

Under some statutes no land shall be 

deemed to be dedicated for the purpose of a ceme- 

tery or used for the purpose of a burial ground with- 

out municipal permission which has not before the 

passage of the act been set apart for that purpose ;°* 

a mere dedication or appropriation on paper not 

being sufficient.°° 

D. Highways, Streets, and Alleys. 
ways, streets, and alleys may be dedicated to the 
The common law has upheld immemorially 
dedications by landowners and acceptance by the 


One who has dedicated land 


High- 


378, 56 LRA 765. 
N. J.—Stockton v. Newark, 42 N. 
SHG. 31; S A .203 Trev "on ‘other 


grounds 44 N. J. Eq. 179, 14 A 630]. 


N. Y.—Lay v. Carter, 151 NYS 
es Hunter y. Sandy Hill, 6 Hill 
Or.—Bitney v. Grim, 73 Or. 257, 
144. P 490. 
ea I.—Mowry v. Providence, 10 R. 
“vVt.—Hunt v. Tolles, 75 Vt. 48, 52 
aug eie Pierce yv. Spafford, 53 Vt. 
61. Colbert v. Shepherd, 89 Va. 
401, 16 SE 246 (the tomb of Mary 
Washington). 

62. Ala.—Bessemer Land, etc., Co. 
v. Jenkins, 111 Ala. 135, 18 S 565, 


56 AmSR 26. 

D. C.—Glenwood Cemetery v. Close, 
Fit EEC. 0G; 

Ind.—Redwood Cemetery Assoc. v. 
Bandy, 93 Ind. 246. 

Md.—Boyce v. Kalbaugh, 47 Md. 


334, 28 AmR 464. 
N. Sandy Hill, 6 


Y.—Hunter vy. 
Hill 407. 

[a] “The principle upon which 
the estoppel rests is, that it would 
be dishonest, immoral or indecent, 
and in some instances even sacri- 
legious, to reclaim at pleasure prop- 
erty which has been solemnly de- 
voted to the use of the public, or 
in furtherance of some charitable or 
pious object. The law therefore will 
not permit any one thus to break 
his own plighted faith; to disap- 
point honest expectations thus ex- 
cited, and upon which reliance has 
been placed. The principle is one 
of sound morals, and of most obvi- 
ous equity, and is in the strictest 
sense a part of the law of the land. 
It is known in all courts, and may 
as well be enforced at law as in 
equity.” Hunter v. Sandy Hill, 6 
Hill (N. Y.) 407, 412. 

63. Hunter v. Sandy Hill, 6 Hill 
(N. Y.) 407. 

64. Com. v. Viall, 2 Allen aes) 
512; Stockton v. Newark, 42 N. 
Eq. 531, 9 A 203 [rev on noe 
grounds 44 N. J. Eq. 179, 14 A 630]. 

65. Woodlawn Cemetery v. Ever- 
ett, 118 Mass. 354. 

66. Woodlawn Cemetery v. Ever- 
ett, 118 Mass. 354. 

67. Ala.—Steele v. Sullivan, 70 
Ala. 589; Sultzner v. State, 43 Ala. 
2 


4. 
Conn.—Noyes v. Ward, 19 Conn. 
0 


250. 

Ga.—Johnson v. State, 1 Ga, A. 195, 
58 SE 265. 

Tll.—Princeton v. Gustavson, 241 
Tll. 566, 89 NE 653; Grube v. Nichols, 
36, Ill. ..92;. Daniels vy. Peo, 21 Til. 
439. 

*Ind.—Green y. Elliott, 86 Ind. 53. 

Iowa.—Wilson v. Sexon, 27 Iowa 


Kan.—City Cemetery Assoc. 
Meninger, 14 Kan. 312. 


Vv. 
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public as a valid method of creating highways;** 
and no petition of municipal authorities to lay them 
out is necessary, dedication and acceptance being all 
that are essential. So a road or a street which is 
a mere cul-de-sac may be dedicated to the public 
use in the same manner as a thoroughfare,” although 
this seems to have been doubted formerly; and the 
fact that an avenue opens into a street at only one 
end is.a strong circumstance to rebut any pre- 
sumption of dedication on account of its uselessness 
to the public.7? The dedication of a street generally 
carries with it the right to a sidewalk,7* and the 
dedication of a tootway may carry with it a border- 
ing carriage drive.** It is not necessary that a 
dedicated way should be open for the passage of 
vehicles and animals;7* a footway or pathway may 
be dedicated to the public.** such for instance as a 
path along a canal,”7 a footway over a railroad 
bridge,’* a gangway,’® or a path along the surface of 
a sea wall, erected to protect the neighboring lands 
from the waters.*® The fact that a strip of land 
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not invalidate the dedication, where the only statu- 
tory limitation as to the width of a street refers to 
the maximum width,* but under a statute providing 
that no street less than a designated width shall be 
aecepted by dedication, the municipality cannot ac- 
cept the dedication of a street of less width than 
that so prescribed.** There is practically no differ- 
ence in the rules applicable to streeis and alleys; = 
and the principles governing the dedication are the 
same whether the dedication is of a country road 
or a city street; but the weight of facts like public 
user ** or nonineclosure ** as evidence of dedication 
is much greater in the case of a city street where 
lots are small and land is valuable than in the 
country where land is in a state of nature, is held 
in great tracts, and is not inhabited.** 

[i 26] E. Squares, Parks, and Public Com- 
mons. The full applicability of the doctrine of 
dedication to parks, public squares, and commons 
is now generally recognized, and the fact of dedi- 
cation is established in the same way.*’ Where 


dedicated as a highway is only ten feet wide does | land is dedicated for a public square Without any 


22 
Low- | 460. 


Mass.—Valentine v. Boston, 
Pick. 75, 33 AmD 711; Hobbs v. 
ell, 19 Pick. 405, 31 AmD 145. | 

Miss—Rylee vy. State, 106 Miss. 


153, 37 A 648. 
123, 63 $8 342; Tegarden v. McBean, 


23 Miss. 283. Mass. 143. 
Mo.—Putnam v. Walker, 27 Mo.| Mich—Peo. v. 
600; Rector v. Hartt, 8 Mo. 448, 41| 432, 74 AmD 729. 


Me.—Bartlett vy. Bangor, 
Md—Baltimore vy. Broumel, 836 Ma.| 79. 
Mass.—McKenna v. 


67 - Me. 


| Paris, 95 Ky. 627, 27 SW 84, 16 KyL 
9, Baker v. Barry, 22 R. L 471, 


48 A 795. 
Boston, 131 80. Greenwich Dist. v. Maudslay, 
LR5 2B. 397. 
Jackson, 7 Mich. fe < superar. vy. Oakland, (Cal. A_) 
; i < 


AmD 650; Duckworth v. Springfield, Minn —Hanson vy. Eastman, 21 82. Smith v. Smythe, 197 N. Y. 
194 Mo. A. 51, 184 SW 476; Drim-|; Minn. 509. 457, 90 NE 1121, 35 LRANS 524; 
mel v. Kansas City, 180 Mo. A. 339, WN. J.—State v. Bishop, 39 N. J.) Farmers’, etc., Sav. Bank v. 

168 SW 280; State v. Muir, 126 Mo. A.: L. 226. port, 89 Misc. 157, 151 NYS 865; 


McCutcheon v. Buffalo Terminal Sta- 
tion Commn., 88 Misc. 601, 151 NYS 
451 [aff 168 App. Div. 301, 153 NYS 
711 (aff 217 N. Y. 127, 111 NE 661)j; 


Ricketson vy. Saranac Lake, 73 


118, 117 SW 620; Garnett v. Slater, N. Y¥—Peo. v. Kingman, 24 N. Y. 

56 Mo. A. 207; Bailey v. Culver, 12 | 559- Peo. v. Van Alstyne, 3 Abb. Dec. 

Mo. A. 175 [aff 84 Mo. 531]. | 575, 32 Keyes 35; Hickok v. Piatts- 
Nebr.— Barden v. State, 98 Nebr.; burgh, 41 Barb. 130; Saunders v. 

180, 152 NW 3230; State v. Otoe Coun-| Townsend, 26 Hun 32038. 

ty Comrs., 6 Nebr. 129. | Pa—Smith v. Union Switch, etc. 
N. H.—State v. Atherton, 16 N. Hj Co., 31 PittsbLegJNS 21. 

203. R. 1—Greene y. O’Connor, 18 R. L 
N. J.—Smith v. State, 22 N. J. L.| 56, 25 A 692, 19 LRA 262. 

712 {aff 23 N. J. L. 130); Holmes v. Wis.—Mahler v. Brunder, 92 Wis | 

Jersey City, 12 N. J. Eq. 299. 477, 66 NW 502, 31 LRA 695; Schatz | 
N. C—Sexton v. Elizabeth City] v. Pfeil, 56 Wis. 429, 14 NW 628; 

Corp., 169 N. C. 385, 86 SE 344, Moll y. Benckler, 30 Wis. 584. 
Or.—Douglas County Road Co. vy. Eng.—Bateman y. Bluck, 18 Q@ B. 


Abraham, 5 Or. 318. 

Pa.—Pittsburg, etc., R. Co. v. Dunn, 
56 Pa, 280, 

8. C.—Edgefield County v. Georgia- 
Carolina Power Co., 104 S. C. 311, 88 
SE $01. 

Tex.—Heilbron vy. St. Louis South- 
western R. Co., 52 Tex. Civ. A. 575, 
113 SW 610, 979. 

W. Va—wWilson v. McConnell, 72 
W. Va. 81, 77 SE 540. 

Eng.—Reg. v. Bradfield, L. R. 9 
Q. B. 552; Lade v. Shepherd, Stra. 
1004, 92 Reprint 997; Rex vy. Hudson, 
Stra. 909, 93 Reprint 935 

N. B.—Reeg. v. Deane, 7 N. B. 222. 

Ont.—Adams v. East Whitby, 2 
Ont. 472; In re McBride, 31 U. C. 
Q. B. 355. 

Que—Jones vy. D’Asbestos Corp., 
19 Que. Super. 168; Scanian v. Mon- 
treal, 17 Que. Super. 263.- 

[a] Sidewalk. The principles 
governing the dedication of land to 
public use for a street are equally 
applicable to the dedication of land 
to public use for sidewalks or pave- 
ments in towns. Boughner v. Clarks- 
burg, 15 W. Va, 394, 

Ese vy. Muir, 1236 Mo, A. 113, 


Herrington v. Booth, 252 Pa. 
A 178 


35 Cal. 
489; Sherman v. Bick, 32 Cal. 241, 
91 ‘AmD 577. 
Ill,—Sheaff v. Peo., 87 Til. 189, 29 
Am 49. 
Ind.—Adams_ vy. 
Ind. 66, 14 NE 603 
Kan,—City Cemetery Assoc. 
Meninger, 14 Kan. 312; 
MecHolland, 12 Kan. 17. 


Cal—Stone v. Brooks, 


Harrington, 


v. 
Masters vy. 
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870, 53 ECL 870, 14 EngL&Eq 69, 
118 Reprint 329: Vernon v. St. James, 
16 Ch. D. 449; Bugby Charity v. Mer- 
ryweather, 11 East 376 note a, 103 
Reprint 1049, 12 ERC 551; Atty.-Gen. 
y. Richmond, 89 L. T. Rep. N. S. 700; 
erie v. Burney, 31 ‘I. T. Rep. N. 8. 


{a] Presumptions as to intent.—_ 


There is always a presumption that 
the owner intended to dedicate a 
thoroughfare and not a cul-de-sac. 
Eureka vy. Armstrong, 83 Cal. 623, 

P 928, 23 P 1085. 
71. Jordan v. Otis, 37 Barb. (N. 
Y.) 50; Ar pega 7 v- rurcay By eS td 
ee Wood v. eal, 5 B. Ald. 454, 

7 ECL 250, ioe. Reprint 1257; Ag oR 
yer v. Hadden, 5 Taunt. 125, 1 ECL 
74, 128 Reprint 634. 

72. Gowen vy. Philadelphia Exch. 
Co., 5 Watts & 8S. (Pa) 141, 40 
AmD 489; Talbott v. Richmond, etc., 
R. Co., 31 Gratt (72 Va.) 685; Pier- 
point v. Harrisville, 9 W. Va. 215. 
Georgetown v.-Hambrick, 127 
Ky. 43, 104 SW 997, 31 KyL 1276, 
128 AmSR 333, 13 LRANS 1113; 
Stevens v. Nashta, 46 N.. H.- 192; 
Pomfrey v. Saratoga Springs, 104 N. 
Y. 459, 11 NE 43 [aff 34 Hun 607]. 

74%. "Atty.-Gen. v. Esher Linoleum 
Co., Ltd., [1901] 2 Ch. 647. 

75. See cases infra notes 76-80. 

76. Tyler vy. Sturdy, 108 Mass. 
196; Hoboken M. E. Church v. Ho- 
boken, 33 N. J. L. 13, 97 AmD 696; 
Pettibone v. Hamilton, 40 Wis. 402; 
Dawes v. Hawkins, 8 C. B. N. S. 848, 
98 ECL 848, 141 Reprint 1399. 

77. Grand Junction Canal Co. v. 
Paty 21.Q. B. D. 273. 


Kentucky Cent. R. Co. v. 


52, a 5 NYS 794. 

Van Wiisen v. Gutman, 79 Ma 
05. 29 A'608, 24 LRA 403. 
84 Russell v. State, 3 Coldw. 
(Tenn.) 119 (holding that existence 
| of Indian trail and subsequent travel 
jot citizens over such trail do not 
| show dedication). 

85. Boston v. Lecraw, 17 How. 
(U. S.) 426, 436, 15 L. ed. 118 (hold- 
ing that “a man cannoi lose the title 
to his lands by leaving them in their 
| natural state”). 
| 86 U. S—Boston vy. Lecraw, 17 
How. 426, 15 L. ed. 118. 

Cal— Quinn v. Anderson, 70 Cal. 
454, 11 P 746; Harding v. Jasper, 
14 Cal. 642. 
gee a ee vy. Chicago, 108 TL 

ee 

La.—Vicksburg, etc., R. Co. v. Mon- 
roe, 48 La. Ann. 1102, 20 S 664 
ru Y.—Strong v- Brooklyn, 68 N. 

Oh.—Boeres v. Strader, 1 Cine. Su- 
per. 57. 

Tex—San Antonio 
| Tex. Civ. A. 451, 23 

Vt—Morse v. Ranno, 32 Vt. 600. 
eb ee pie gh tik v. Cripps, 2 F. & 

N. B.—Reg. Deane, 7 N. B. 
233. 

87. U. S—Cincinnati v. White, 6 
Pet. 431, 8 L. ed. 452. 

Cal—Amador County v. 
133 Cal. 51, 65 P 130; San Leandro 
vy. Le Breton, 72 Cal. 170, 13 P 
405; Hoadley v. San Francisco, 50 


Cal. 265. 
Ga.—Macon v. Franklin, 12 Ga. 


239 
Tllineis Transp. Co., 


Vv- 


We 


Tll—Alton v- 
12 Til. 38, 52 AmD 479. 

Ind.—Rhodes v. Brightwood, 145 
Ind. 21, 43 NE 942; Doe v. Attica, 
7 Ind. 641. 

Iowa.—Youngerman vy. Polk Coun- 
ty, 110 Iowa 781, 81 MW 166; Scott 

Des Moines, 64 Iowa 438. 20 NW 
752: Pella v. Scholte, 24 Towa 283, 
95 AmD 729 (“grand square’); War- 


> N. Y. 34; 


§§ 26-29] 


specific designation of the uses to which it ean be 
put, it will be presumed to have been dedicated for 
such appropriate uses as would under usage and cus- 
tom be deemed to have been fairly in contemplation 
at the time of the dedication;’® but if the dedica- 
tion of a public square is for a specific purpose, no 
other use than the one designated can be made of 


the land so dedicated.” 


{§ 27] F. Schools and Educational Uses. Dedi- 
cations for schools or educational uses, although not 
very common, are generally recognized, partly be- 
eause such uses are public uses, but generally un- 
It has been held, however, that 
stronger evidence is necessary to establish the dedi- 
eation of land for school purposes than for streets 
and public squares, as these latter may be to the 


der statutes.°° 


ren v. Lyons, 22 Iowa 351. 
elias aaa v. Bujac, 7 La. Ann. 


Me.—Northport Wesleyan Grove 
Campmeeting Assoc, v. Andrews, 104 
Me. 842, 71 A 1027, 20 LRANS 976. 

Ma.—Steuart v. Baltimore, 7 Md. 
500; White v. Flannigain, 1 Md. 525, 
54 AmD 668; Howard y. Rogers, 4 
Harr. & J. 278 

Mass.—Atty.-Gen. v. Abbott, 154 
Mass. $238, 28 NE 346, 13 LRA 261. 

Mich.—Cass County Suprs. v. 
Banks, 44 Mich. 467, 7 NW_ 49. 

Minn.—Hennepin County Comrs. v. 
Dayton, 17 Minn. 260; Mankato v. 
Willard, 13 Minn. 18, 97 AmD 208. 

Mo.—Cummings v. St. Louis, 90 
Mo. 259, 2 SW 130; Rutherford v. 
Taylor, 38 Mo. 315. 

N. J.—De Long v. 
etc., . PRT Lene fig AC a Lo 
Price v. Be gg net 40 N. J. L. 608; 
Hoboken M. Church v. Hoboken, 33 
RE pin ee eG rt) AmD 696 (‘“square”’ 
defined); 


Spring Lake, 


Atlantic City. v. Atlantic 


City Steel Pier Co, 62 N. J. Ea. 
139, 49 A 822; Haskell v. Wright, 
23 'N. J. Eq. 389. 

N. Y.—Bu falo, ete., R. Co. v. Hoy- 


er, 214 N. Y. 236, 108 NE 455 [rev 
147 App. Div. 205, 1832 NYS 31]; 
Porter v. International Bridge Co., 
200 N. Y. 234, 93 NE 716, 21 AnnCas 
684; New York v. Stuyvesant, 17 
Ward v. Davis, 5 N. Y. 
Super. 502; Pearsall v. See 20 Wend. 
111 [aff 22 Wend. 425]; Watertown 
v. Cowen, 4 Paige 510, 27 AmD 80. 

Oh.—Huber v. Gazley, 18 Oh. 18; 
La Clereq v. Gallipolis, 7 Oh. 217, 
28 AmD 641. 

Or.—Carter v. Portland, 4 Or. 339. 

Pa.—Mahon vy. Luzerne County, 197 
Pa. 1, 46 A 894; Baird v, Rice, 63 
Pa. 489; Com. v. Rush, 14 Pa. 186; 
Jones v. Girard Borough, 11 Pa. Dist. 
285, 26 Pa. Co. 385. 

Tex.—State v. Travis County, 85 
Tex. 435, 21 SW 1029; Lamar County 
v. Clements, 49 Tex. 347. (‘public 
square”); Liano v. Llano County, 5 
Tex. Civ. A. 132, 23 SW 1008. 

vVt.—State v. Atkinson, 24 Vt. 448; 
State v. Trask, 6 Vt. 355, 27 AmD 
554; Abbott v. Mills, 3 Vt. 521, 23 
AmD 222; State v. Wilkinson, 2 Vt. 
480, 21 AmD 560. 

WwW. Va—Sturmer v. Randolph 
County Ct. 42 W. Va. 724, 26 SE 
532, 36 LRA 300. 

Wis.—Thorndike v. Milwaukee Au- 
ditorium Co., 143 Wis. 1, 126 NW 

88. Brown v. Greenfield Cong. Soc., 
203 Fed. 687, 689, 121 CCA 581 [quot 
Cyc]; Com. v. Beaver Borough, 171 
Pa. 542, 33 A 112; Re Lorne Park, 
33 Ont. L. 51, 7 OntWN 588 [dism 
app 30 Ont. L. 289, 5 OntWN 626, 
and quot Cyc]. 

89. See infra § 167. 

90. Cal.—Carpenteria School Dist. 
v. Heath, 56 Cal. 478. 

Ga.—Chapman v. Floyd, 68 Ga. 455. 

Kan.—Board of Education v. Kan- 
sas City, 62 Kan, 374, 63 P_ 600. 

Pa.—Klinkener v. School Directors, 
11 Pa. St. 444. 

Tex.—Sanders v. Cauley, 52 Tex. 
Civ, A. 261, 113 SW 560. 
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ings. 


[§ 29] 


Wyo.—Johnson County School Dist. 
No. 2 v. Hart.) 3 Wyo: 563, 27 P 
919,, 29 PB 741. 

Ont.—Wyoming Corp. v. Bell, 24 
Grant Ch. (U. C.) 564. 

Ta] Thus, the owner of a town 
site may reserve and dedicate lands 
for school purposes, and by the dedi- 
eation they become appurtenant to 
the other lot holders in the town, to 
whom deeds of conveyance were ex- 
ecuted; and where all school prop- 
erty is vested by statute in the dis- 
trict school directors, the school di- 
rectors may maintain ejectment for 
such lands. Klinkener v. School Di- 
rectors, 11 Pa. St. 444. 

91. Chapman y. School Dist. No. 
1, 5 F. Cas. No. 2,608, Deady 139. 

92. Ala.—Elyton Land Co. v. South 
Alabama, R.*.Co., 9b, “Ala. 631, 
10 S 270. 


Ill.—Lake_ Hrie, 
Whitham, 155 Ill. 
46 AmSR 3855, 28 LRA 612; 
liams v. Morgan, 61 Ill. 89. 

Ky.—Louisville, ete, R. Co. vy. 
Stephens, 96 Ky. 401, 29 SW 14, 16 


etc., 


GG. keen Ord Eve 
514, 40 NE 1014, 
MeWil- 


KyL 552, 49 AmSR 303; Southern 
R. Co. v. Standiford, 53 SW 668, 21 
KyL 1023. 


Minn.—Watson v. Chicago, etc., R. 
Co., 46 Minn. 321, 48 NW 1129. 
Oh.—Todd v. Pittsburg, ete. R. 
ComnlyszOn. St7514, 
93. Illinois Cent. R. Co 
diana, etc., R. Co., 85 Il. 
Williams v. Morgan, 61 Ill, 
blesville v. Lake Erie, etc., i 
130 Ind. 1, 29 NE 484; Ritchie Vv. 
Kansas, ete., R. Co., 55 Kan. 36, 39 
P 718; Pennsylvania R Co. v. Ayres, 
50 N. J. L. 660, 14 A 901 [aff 48 N. J. 
L, 44, 3 A 885, 57 AmR 538]. 
Statutory dedication see supra § 


94, Evans y. Savannah, etc, R. 
Co., 90 Ala. 54, 7 S 758; Minneapo- 
lis Mill Co. v. Minneapolis, etc., R. 
Co., 46 Minn. 330, 48 NW_ 1132; 
Venable v. Wabash Western R. Co., 
ety Mo. 103, 20 SW 493, 18 LRA 


95. U. S—St. Paul, etc., R. Co. v. 
Schurmeir, 7 Wall. 272, 19 L. ed. 74; 
New Orleans v. U. S., 10 Pet. 662, 
9 L. ed. 573; Coffin v. Portland, 27 
Fed. 412; Barney v. Baltimore, 2 F. 
Cas. No. 1,029, 1 Hughes 118 [rev on 
ener grounds 6 Wall. 280, 18 L. ed. 
82 


Ala.—Demopolis v. Webb, 87 Ala. 
659, 6 S 408. 

Cal.—California Nav., etc., Co. v. 
Union Transp. Co., 126 Cal. 433, 58 
P. 936. 46 LRA 825; Napa v. How- 
land, 87 Cal. 84, 25 P 247; San Fran- 
eisco v. Calderwood, 31 Cal. 585, 91 
AmD 542. 

Tl. medias, v. Alton, 12 Til. 29, 
52 AmD 476. 

Ind.—Freedom v. Norris, 128 Ind. 
877, 27 NE 869, : 

Ped deur vy. Davenport, 18 Iowa 

Ky.—Newport v. Taylor, 16 B. Mon. 


699, 
La.—Barrett v. New Orleans, 13 La. 


Ann. 105; Municipality No. 2 v. Or- 
leans Cotton Press, 18 La. mids 36 
AmD 624; Municipality No. 7, 


[18C.5.] 49 


owner’s interest.®2 

[§ 28] G. Railroad Tracks, Depots, and Cross- 
A railroad company, although a quasi public - 
corporation, cannot take by dedication except under 
statutes allowing dedications to individuals and cor- 
porations.*? It may, however, acquire rights of way 
and rights for its depots by statutory dedication. 
In some cases analogous rights have been held to 
have been acquired by railroads through estoppel.®* 
H. Wharves and Landing Places. 
owner of the soil can dedicate the soil to the public 
for the use of a landing place or wharf.® 
culties met in a case of this kind arise from the dif- 
ferent rules as to the ownership of the soil along 
navigable and nonnavigable rivers.°® 
ment of a wharf or landing place which is used by 


The 
The diffi- 


The establish- 


Kirk, 5 La. Ann, 34, 

Mass.—Atty.-Gen. v. Tarr, 148 
Mass. 309, 19 NE 258, 2 LRA 87; 
Coolidge v. Learned, 8 Pick. 504. 

Minn.,—Hurley v. Mississippi, ete., 
Boom Co., 34 Minn. 143, 24 NW 917; 
Mankato v. Willard, 13 Minn. 13, 97 
AmD 208. 

Mo.—Whyte v. St. Louis, 153 Mo. 
80, 54 SW 478 (common-law dedica- 
tion by call in deed); Buschman v. 
St. Louis, 121 Mo. 523, 26 SW 687; 
Moses v. St. Louis Sectional Dock 
Co., 84 Mo, 242. 

N. J.—O’Neill v. Annett, 27 N. J. 
L. 290, 72 AmD 364 

Nye v. Chappell, 9 AS ee 
Aa v. Delaware, etc., R. Co., 

N. C.—Askew v. Wynne, 52 N. CGC. 

Or.—Lewis v. Portland, 25 Or. 133, 
35° -P 256, 42 AmSR 772, 22 LRA 
736; Portland, ete., R. Co. vy. Port- 
land, 14 Or. 188, 12 P 265, 58 AmR 
299; Parrish v. Stephens, 1 Or. 59. 

Pa.—In re Penny Pot Landing, 16 
Pa. St. 79; Ball v. Slack, 2 Whart. 
508, 30 AmD 278; Cooper v. Smith, 
9 Serg. & R. 26, 11 AmD 658; Rees y. 
Exposition Soc., 2 Pa. Co. 385. 

Wis.—Lawe v. Kaukauna, 70 Wis. 
306, 35 NW 561; Gardiner vy. Tisdale, 
2 Wis. 153, 60 AmD 407. 

Eng.—Blundell y. Catterall, 5 B. & 
Ald. 268, 7 ECL 152, 106 Reprint 1190. 

“In the litigation arising in towns 
on the Mississippi and Ohio rivers, 
questions relating to the dedication 
and use of the river bank or front 
as a landing for the convenience of 
river commerce have been considered 
and decided on the theory that a 
dedication of such ground to public 
use implies and vests in the public 
a right to use the same as a high- 
way, quay, landing, or levee, with- 
out any grantee being named or in 
existence; and that the legislature, 
as the representative of the general 
public, may regulate such use, and 
promote the same by the improve- 
ment of the premises, directly or 
through the agency of the corpora- 
tion within whose limits the same 
are situated. Godfrey v. Alton, 12 
Til. 29,52 AmD 476; Rowan v. Port- 
land, 8 B. Mon. (Ky.) 232; Gardiner 
v. Tisdale, 2 Wis. 153, 60 AmD 407; 
New Orleans v. U. S., 10 Pet. (U. S.) 
662, 9 L. ed. 573; Barclay v. Howell, 
6. Pet.. (U..S.) 498, 8 L. ‘ed.° 477; 
Cincinnati v. White, 6 Pet. (U. S.) 
431, 8 L. ed. 452. And when, as in 
this case, the dedication is uncondi- 
tionally made to a public use, as a 
levee or landing-place, no formal ac- 
ceptance of the same is necessary; 
nor does the existence or continuance 
of the easement depend on the ex- 
tent of the use or improvement of 
the premises, or that they are used_ 
or improved at all; and it is even 
doubtful if the same can be lost by 
the adverse occupation of the prem- 
ises by private parties for any length 
of time. 2 Dill. Mun. Corp. (3d Ed.) 
§ 675.” Coffin v. Portland, 27 Fed. 


412, 416. 
California. Navy., 


4 
96. etc., Co. Vv. 
Union Transp. Co., 126 Cal. 433, 58 
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the public is perfecily consistent with privaie ownex- 
ship, and there is mo such ion irom so 
dome: of ihe owner’s mieni io dedicaie®* And it 
dedicaiion of land for 2 public landme* The nchi | 
to use a landing place for deposiime ariieles, such | 
2s wood and the like, is ome of the uses which can- | 
noi be claimed for the genera] public** and a clam | 
of a might io deposit feviilizers ar other offensive 
materials would be doubly bad because umreason- 
able*+ 

[$ 30] L Bridges. As a role bridves are paris 
of ways and are so regarded? Public bridges are 
tims a pari ci public hichways and may be dedi- 
eated just as lighways may be dedieaied= The 
Siaimie of 22 Henry Vill c« 5 recognizes the applic 
ability of ithe principles of dedicziion io bridges | 
erected by private individuals for ihe use and bene 
fii of the public, and, when no one is bound io re- 
pair by reason of fewure of any lands, imposes the 
fiability of repair. This staiuie is said, however, 
to have been simply declaratory of the common law 
upon the county withm which the bridge is lo 
éaied* A bridge may be buili anid dedicated to the 
public use ai onee> or a privaie bridge may become 
a puble bridge by dedieziim* A bridge is siill a 
pubhe bridge, alihough the use of ii by the public 
P $36, 46 LRA $25; ONeill v. Anncii,| Caml Coa wv. 
27 NAT. Tt. 238, 72 Saze 32 ECL £12 


wv. New York, 134 N 
1996, 52, 23 LRA Tes; 
and note 


Da Stiz v. Reybold, 5 Harz 


| 


i233 
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be limited to ceriaim times or ceriain emergencies® 
bridges are the same as those which arise oui of 
highways and sireeis® 

[$ 31] J. Uses Which Cannot Ee Created by 
Dedication. A dedication canmoi be made for a ase 
prohibited by siaieie® Further, since ithe term 
““dedication,”” subject to a few excepiions already 
considered,”* properly applies only te gifis or appre- 
Prmiiiens of land fer the use and beneSii of the 
public generally,™* there ean be no dedication, siricély 


- 


| speaking, to private uses, ner even io uses pablie 
| in their nature but the enjoyment of which is re 


Stieied to a limited pari of the public The ase 
must be noi only intended for the whole public but 
one which the whole public may enjoy= There 
ean be no dedicaiion of a private road** And the 
facet that a railread company’s property, deveied 
for a long term of years io use as a regular pab- 


| Re warehouse for the convenience of members of 


& grain trading exchange, is noi thereby impressed 
with the might of the public io have such ase com 
ened So it has been held that the nehi io de 
posit wood or other personal property cannot be a 
public use for, while every one could use a highway 
and iis levitimate use by one person would nol in- 


| terfere with the use of if by others, if me pers 


Bel, i M & & 332, j 363, 122 amse 
a Repronit S36; Rex / 13 Am=eCsas 235 
-2M €S5 3526 16 Re | Co wv Whitham, 

ex w. Kent County, 2/ 10914, 25 LRA 612. 
M & S 513, 185 Beprint 472: Rex Ind —Pittsbare, sic, 2 Coy Wer 
¥. Nerthampion County. 2 M & S 


121, 18 LRANS so. 
iake Ere z 


ec, 
is TH 514, % NE 
24§ A=SR 335. 


| Tan, A. 173, $2 NE S332 3 


262, 185 Reprint 373; Ree v. Ely, | NE 356. 

Me—Siate vy. Wilson, 42 Me 9:/15 Q B 327, 68 ECL 827, 117 Re} Ky- iswie, cc, BR Ga = 
Litile#eiag vy. Maxrw si Me 134,| print 671 | Stephens, 36 Ky. 481, 23 SW 14, 18 
59 AmD 653; Bethum vw. > i) Con—BRee v. Moss, 2% Con & C. | SyL 552, 45 AmSR 382. 

Me. 131, 18 AmD 2% 222. “ —Waison v. an, R 


Wich —Horn v. Peo. 26 Mich. 221 | 
NR ¥—Poest v. Pearsall 2 Weng 
$23 jai 20 Weed 1117 


Minn. 323, £5 NW, 1123. 


| . Mizmn- 
Comunity | Ca_ 45 
| Ma- 7 ¥ Batle, & Moa. &. 


@iscussion— 555. 


z is wv. Si. Helens, 72 Or. | Coke Inst 708 ;. N J v. Davezport 33 N ZT 
277. 235, 143 P $41 ique: Cyei; Lewis | Sussman w. San Lais Obispo | I. 223, SY AmD Tis: Hebotes ME 
v- Portia 23 Or. 122, 35 P 236,| County, 126 Cal 536, 55 P 24; Sprine- Church wv SNL EWR 
42 AmSR 772. 22 LRA 36. Geld vw. Hampden County 18 37 AmD 636. 

[2] Dedication of Toad aloze =3. w. ¥—Pest v. Pearsall, 22 We 
@oss moi dedicate lend for} : 


landing 2= well. Califormize Nav. cic. | Grand 
Co. v.. Uzion . Co, 1268 Col Me 
432, 53 P 526, 46 LRA $23. |) 336. 
Presumpiions see infra §182cisen!) ¥ Hex wv 
S&B California Nav. etic. Ca vi 

Duion Transp. Co_ 126 Cal £33, 38/1 

P 936. 46 LRA 825. i 
38. Thomas v. Ford, 62 Wa 246, 52) 

AmR 5312. 

. LL See eta § 31 noite 17. 
2 See Bridges § 2 

Cal —Sassman 


44 21 ECT, 728. 
taj 
the 


| mot 


Ti—Dayion i 
Rutland Hichway 
25 Amm 457. 

Kan. 


ee | than 
WGch—Williams w. Petoskey, 16% | dedicated). 
Mich. 260. 65 NW 55- | 
2H] 


So ee =: eee 
{ 
" Y—Dysei_ v_ Scheerk, 23) y- Gere 
446, 25 AmD 573. | 285. 
aie v. Schwingle, 22 Pa 234) 


a 


Eng—Rex v. Hendon, 4B E Ad 
623, 24. PCL 776, ® Reprint 592: | 
- Rex v West Ridi 


Bast 317,.. 184 Reprint 673; i Dn 
West Ridimg of Yorkshire, 2 East) Tl 566, 5 NE 


y Canal Ca w f Toad w 
G. 232, 23 ECL $13, 133 Reprint | Ca, 19 Oh St 514 
a ‘Torebp 


Bortingham, 4 Camph 
Rex v. Devon County, RP & WM 


Occasional participation 

}% pubic with the private propric 

| tor of 2 bridge im the ese of It Goes! 
Recessarity 


ats = 
| thirty feet im width, 2 Sireci of Jess | homes -v. 
the specified width : 


See supra $§ 23, 27- 
See supra § 22 
UC. 3—West=n 
mm RL cic, Ca, 227 Fed 276, = ae Bs: 


wv. Gustavson, 241 
$33: Pso.v. Tinois/ 
242, 192 Reprimt 293; Grand Surrey! Cent B Co, 233 Tl 37% £4 NE! 


Por later cases, developments 2nd changes im the law sce cumulative Amnotations, same title, pege and note mumber 


| 2 N-.¥. 
2 N. BC 513; | 225 [am 238 Wena 171]. 
Bali, i Oh- itz ac_ = 
=. x Get Er Ga we 
Huichias, 21 Tex. Gv. A. 274, 52 SW 


| 107. 
| Wa—Telboii vw. 3 ar, KX 
5 Wis. 


Coa, 31 Gratt. G2 Va) 635. 
Hersi- 


Wis—Tovper vy Huson, 
pes | 626, 1 NW 332: Peiiibene v. 
ii 2 public! ion, 48 Wis. 292 

12) Ene 


by 


> 


MrcLeoa, 2 Metc (Ky) 
Bowmen 


et sea. | 485; ¥ 
Union Tel Co | 58 74 AmD 208- ¥ 


235 it was ssid: 
even 


whee “Tn =o 
i cem it be admitted that the 


§§ 31-32] 


deposited his goods in a particular place no one 
else could use that place;'® and the right to de- 
posit manure is doubly objectionable because of- 
For analogous reasons 
the right to fish in private waters,!® or the right of 
fishermen to build huts during the fishing season 
on shore near fishing grounds, cannot be ereated 
So the right to float logs down a 
stream in time of flood and thus endanger dams 


fensive and unreasonable."7 


by dedieation.? 


DEDICATION 


eation.?” 


law. 


and riparian property cannot be a public use, be- 


or constructively accepted.?8 


railroad companies of the State owe 
any duty to the Chicago Board of 
Trade on the theory that the mem- 
bers of that corporation are the pub- 
lic, in the sense that property once 
devoted to a use which serves the 
purposes and convenience of the 
members of that exchange is thereby 
impressed with a public use, and 
cannot for that reason be withdrawn 
from such use’’). 

16. Thomas v. Ford, 63 Md. 346, 
562 AmR 618; Cortelyou v. Van 
Brundt, 2 Johns. (N. Y.) 357, 3 AmD 
439; Pearsall v. Post, 20 Wend. (N. 


Y.) 111 [aff 22 Wend. 425]. 

17. Post v. Pearsall, 22 Wend. (N. 
Y.) 426. 

18. Cobb v. Davenport, 33 N. J. L. 


228, 97 AmD 718. 

19. Cortelyou v. Van Brundt, 2 
Johns. (N. Y.) 357, 3 AmD 439. 

20. Curtis v. Keesler, 14 Barb. 
(N. Y.) 511; Munson v.: Hungerford, 
6 Barb. (N. Y.)_ 265. 

21. Rives v. Dudley, 56 N. C. 126, 


ae AmD 231. Compare Bridges § 40 
et seq. 
[a] Thus, where a road was de- 


clared by deed to “be open to the 
use of the public at large for all 
manner of purposes in all respects 
as a common turnpike road,” sub- 
ject, however, to the payment of 
tolls, it was held not to have been 
dedicated to the public, for there 
may not be a dedication to the pub- 
lie with a reservation of the right 
to collect tolls, except by legisla- 
tive authority. Austerberry v. Old- 
"ta 29 Ch. D. 750, 769, 15 ERC 
58 


22, Barraclough y. Johnson, 8 A. 
faa 99, 35 ECL 499, 112 Reprint 

23. Dawes v. Hawkins, 8 C. B. N. 
S. 848, 98 ECL 848, 141 Reprint 1399. 
See also infra § 66. 


24. See generally infra § 148 et 
seq. 

25. See infra § 38. 

26. Gowen v. Philadelphia Exch. 


Co., 5 Watts & S. (Pa.) 141, 40 AmD 
49; Biddle v. Ash, 2 Ashm. (Pa.) 


27. Warding v. Hale, 61 Ill. 192; 
O’Neill v. Annett, 27 N. J. L. 290, 
72 AmD 364; Rozell v. Andrews, 16 
N. Y. 150, 8 ‘NE 513; Sherman Lime 
Co. v. Glens Falls, 42 Misc. 440, 
87 NYS 95 [rev on other Ao oe 101 
App. Div. 269, 91 NYS 994]; Worth 
v. Dawson, 1 ‘Sneed (Tenn.) 59. See 
generally infra § 115 et seq. 

28. Steuart v. Baltimore, 7 Md. 
500. See also infra § 67 et seq. 

See infra § 33. 

30. Cal.—Shultz v. Redondo Impr. 

, Co.,-156 Cal. 439, 105 P 118. 


-156 Cal. 


V. THE ACT OF DEDICATION 


[§ 32] A. Introductory Statement. The act of 
dedication may be one act complete in itself, as 
when contained in a deed,?° or it may be equivocal, 
like opening a road without expressly stating for 
what use;*° or it may be negative or permissive, 
like suffering or permitting without objection a 
publie user ;27 still it is always in the nature of an 
offer, because to be complete it must be actually 
But whatever the na- 
ture of the act or acts relied upon to create a dedi- 
cation may be, it is the universal rule that the in- 


exist.29 


lowa.—Hugh v. Haigh, 69 Iowa 382, 
28 NW 650. 

Ky.—Yong v. beg a TELL SMe Pay. 
CG fopipfigs Bs Nu high <a. As Het ae ES) 

Mo.—Pickett v. Mercer, 106 Mo. A. 
npr 80 SW 285. 

Y.—Flack v. Green Island, 122 

N. Ny. 107, 25 By 267; Strong Vv. 
Brooklyn, 68 5S Brg Se be 

Or.—McCoy v. Thompson, 84 Or. 
141, 164 P 589; Parrott v. Stewart, 
65 Or. 254, 132) P 523. 

Tex.— International, | Ste,,. En C0) 
meee 47 Tex. Civ. A. 622, 108 sw 


W. Va.—yYates v. ay eat Grafton, 33 
W. Va. 507, 11 SE 8 

Wis.—Mahler v. Brumder, 92 Wis. 
477,'66 NW 502, 31 LRA 695. 

Eng.—Atty. -Gen. v. Biphosphated 
Guano Co., 11 Ch. D. 327. 

[a] Thus (1) where the owner of 
land sold a lot according to a map 
which showed, adjoining the lot sold, 
two narrow strips marked “lot A” 
and “lot C,” the unexecuted intention 
of the owner to make these strips 
private alleys for the use of the pur- 
chasers of lots does not constitute 
a_ dedication of the strips as private 
alleys. Shultz v. Redondo Impr. Co., 
439, 105 P 118. (2) An 
agreeement made with the vestry to 
open a road for the public may “ex- 
plain doubtful acts, but it cannot re- 
move the necessity of proof that the 
road in question has been in fact 
thrown open to the public and used 
by them, for without such proof 
the existence at one time of 
the animus dedicandi, however 
clearly established, can lead 
to no inference of a dedication.” 
Atty.-Gen. v. Biphosphated Guano 
Co., 11 Ch. D. 327, 340. (3) Where 
an owner of land moves his fence 
back so as to leave a strip of land 
open, but there is neither an actual 
gift by him nor a user by the pub- 
lic, nor any evidence by word or by 
any decisive act of an intent to give 
or dedicate it, there is no dedication 
of the land for a highway. Rozell v. 
Andrews, 103 N. Y. 150, 8 NE 513. 
(4) To constitute a valid dedication 
of land for a public highway, the 
intent of the owner to give must be 
followed by an abandonment of his 
exclusive enjoyment of the thing. 
Flack v. Green Island, 122 N. Y. 107, 
25 NE 267. 

[b] “As long as wanted.”—An 
agreement of a landowner with his 
neighbors for a consideration to al- 
low them to use certain of his lands 
as a highway “as long as it should 
be wanted” amounts to a dedication. 
eee 2 v. Haigh, 69 Iowa 382, 28 NW 
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cause such right would be given to some to the 
damage of others.2? Moreover a public use is a free 
use, so that a use dependent upon the payment of - 
toll, like a toll bridge,?+ or upon the payment of an 
annual rent, like a way, cannot be claimed by dedi- 
Then the use must be a permanent one; 
no use subject to expiration by limitation of time,*# 
or by a revocation, can be dedicated at common 


tention to dedicate (animus dedicandi) must also 
And the mere intention is not enough; 
there must be acts*° accompanied by declarations 
of intention to dedicate; a mere declaration of fu- 
ture intent is not sufficient;*1 or the acts may of 
themselves be such that intention may be inferred,** 
or the owner may be estopped from denying an in- 
tention to dedicate.*? The intent of the owner to give 
must be followed by an abandonment of his ex- 
clusive enjoyment.*4 
terial ingredient in the evidence, is not indispen- 


Time, although often a ma- 


31. Ill—Waggeman v. North Peo- 
ria, 42. Tl]. A.) 132. 

Ind. —New Albany y. Williams, 126 
Ind. 1, 25 NE 187. 

Iowa.—De Castello v. Cedar Rap- 
ids, 171 Iowa 18, 153 NW 353. 

Kan.—Boerner y. McKillip, 52 Kan. 
508, 35 P 5 


Mass.—Brown v.. Worcester, 13 
Gray 31. 
N. J.—New York,-ete., R. Co. v. 


Public Utility Comrs., (Sup.) 101 A 


oN, Y.—Rummel v. New York, eic., 
R. Co., 9 NYS 404. 

Oh.—Cincinnati v. McMakin, 8 Oh. 
S&CP 691 

Pa.—Felin v. Philadelphia, 241 Pa. 
164, 88 A 421. 

S. D.—Grand Crossing Land, etc., 
Co. v. Mobridge, 165 NW 988; Roche 
ea, ete., Co. v. Highlands Co., 


29 S. D. . 169; 125 NW 684. 
[a] “As otherwise expressed “a 
dedication, to be effectual, must be 


in presenti. There must be a pres- 
ent actual parting with the use of 
the property to the public, mani- 
fested by some unequivocal act in- 
dicating clearly an intent to so de- 
vote it.” DeCastello v. Cedar Rapids, 
171 Iowa 18, 22, 153 NW 353. 

[b] Thus (1) a dedication of a 
street is not shown by a map showing 
such a street and containing a decla- 
ration by the owner’s husband that if 
he ever opens the street the opening 
will conform to the map, because it 
is a mere promise to dedicate, not 
made by the owner. New York, eic., 
R. Co. v. Public Utility Comrs., (N. 
J. Sup.) 101 A 49. (2) A plat of a 
city addition, having marked thereon 
“School Square,” “Public Park,” and 
“Reserved for Courthouse Square,” 
and in the dedication explicitly recit- 
ing dedication of the first and sec- 
ond tracts, but making no mention of 
the third, makes no unconditional 
dedication of such third tract, the 
maps used for selling lots stating 
that the first and second were dedi- 
cated, but that the owner has pledged 
itself to dedicate the third tract to 


the county, whenevef its citizens 
vote to permanently locate the 
county seat at such place, and 


the county seat having thereafter 
been located elsewhere; “reserved,” 
as used on the plat, not expressing 
intention to make a present grant or 
donation. Grand Crossing Land, etce., 
Co. v. Mobridge, (S. D.) 165 NW 988. 
32. See infra § 41 et sea 
Hansen vy. Green, 273 Ti. 221, 
113 NE 982. 
34. International, ete, R. Co. v. 
Cuneo, 47 Tex. Civ. A. 622, 108 SW 
714, 716. 


: 
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sable in the act of dedieation;® if the act is un- 
equivocal it may take place immediately;%* and, 
when intention is elearly proved, dedication is as 
complete in one day as in twenty-one years.5* The 
aet of dedication need not be based upon-any con- 
sideration ;** nor is any particular form necessary.®® 
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' 
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[§ 33] B. Necessity of Intent to Dedicate—1. 
In General. Irrespective of how the dedication is 
claimed to be made,*° in order to constitute a valid 
dedication there must be an intention on the part 
of the owner to devote his property to the public 
use,*t and the intention must be clearly and un- 


SS. See cases infra notes 36, 37. 
3& Harding v. Jasper, 14 Cal. 642; 


Hunter y. Sandy Hill. 6 Hill (N. 
¥.) 487; Wilson v. Hull, 7 Utah 90, 
24 P 799. 

S87. Waters v. Philadelphia, 208 
Pa. 189, 57 A 523; Griffin's App., 109 
Pa. 150; Kleinhans v. Northampton 
Tract. Co. 60 Pa. Super. 641. 

3S. Hoole v. -Atty.-Gen., 22 Ala. 
190; Rees v. Chicago, 38 Hl. 322; New 
York, ete. R. Co. v. Pixley, 19 Barb. 


CN. Y¥.) 428; Richards v. Cincinnati, 
31 Ob. St. 506. 

[2] Public interests are sufficient 
consideration. Warren v. Jackson- 
Ville, 15 Til. 236, 58 AmD 610. 

39. See infra § 35. 

40. Stover v. Steffey, 115 Md 524, 
82 A 33, 3T LRANS 856. 

41. U. S—tirwin v. Dixion, 9 How. 
10, 13 L. ed. 25; Cincinnati v. White, 
6 Pet. 431, 8 L. ed. 452; Brown v. 
Cons. Soe., 203 Fed. 687, 121 CCA 
581: Coburn v. San Mateo County, T5 
Fed 520; Ruch v. Rock Island, .20 
F. Ces. Ne. 12,105, 5 Biss. 95. 

Ala. Moragne vy. Gadsden, 170 Ala. 
124 54 § 518; East Birmingham 
Realty Co. v. Birmingham Mach., 
ete., Co. 160 Ala. 461, 49 S 448; Atty.- 


Gen. vy. Lakeview Land Co., 143 Ala. 
291. 39 S 303: Harper v. State, 109 
Ala. 66, 19 S 901; Quinn v. State, 49 
Ala. 353. 


. Argenta, 123 Ark. 
175, 184 SW 445; Jones v. Phillips, 59 
Ark 35, 26 SW 386; Ayers v. State, 
59 Ark 26, 26 SW i9. 

Cal—Hibhn Co. v. Santa Cruz, 170 
Cal. 436, 150 P 62; Los Angeles v. 
MecColium, 156 Cal. 148, 103 P 914, 
23 LRANS 378; California Nav., eic., 
Co. v. Union Transp. Co., 126 Cal. 433, 
58 P $36, 46 LRA $25; Niles v. Los 
Angeles, 125 Cal. 572, 58 P 190; 
Eureka v. McKay, 123 Cal. 666, 56 
P 439; Demartini v. San Francisco, 
167 Cal. 402, 40 P 486; Huffman v. 
Hall, 102 Cal. 26, 36 P 417; Peo. v. 
Dreher, 101 Cal. 271, 35 P 867; Mon- 
terey v. Malsrin, 99 Cal. 290, 33 P 
$40; Spaulding v. Bradley, 79 Cal. 449, 
22 P 4T; Quinn v. Anderson, 70 Cal. 
454, 11 P 746; San Francisco v. Cana- 
wan, 42 Cal. 541; Harding v. Jasper, 
14 Cal. 642; Hibberd v. Mellville, 3 
Cal. Unrep. Cas. 879, 33 P 201; Myers 
vy. Oceanside, T Cal. A. 87, 93 P 686. 

Colo—Mitchell v. Denver, 33 Colo. 
37, TS P 686; Denver v. Jacobson, 17 
Colo. 497, 30 P 246: Starr v. Peo., 17 
Colo. 453, 30 P 64; Ward v. Farwell, 
6 Colo. 66. 

Conn.—Kent vy. Pratt, T3 Conn. 573, 
48 A 418; New York, ete., R. Co. v. 
Fair Haven, ete.. R. Co.. 70 Conn. 610, 
40 A 607. 41 A 169; Hartford v. New 
York, ete.. R. Co., 59 Conn. 250, 22 
A 3T; Williams v. New York, etc., 
R Co., 39 Conn. 509; Riley v. "Ham- 


mel, 38 Conn. 574; Noyes vy. Ward, 
19 Conn. 250. 
Del —State v. Reybold, 5 Del. 484. 


FPla—MeGourin v. De Funiak 
Springs, 51 Fia. 502, 512, 41 S 541 
feit Cre]. 

Ga—Savannah v. Standard Fuel 
Supply Co., 140 Ga. 353, TS SE 906: 
Healey vy. Atlanta, 125 Ga. 736, 54 
SE 749; Swift v. Lithonia, 101 Ga. 
706, 29 SE 12; Collins v. Macon, 69 
pea 542; Macon v. Franklin, 12 Ga. 

Hawaii—Kamehameha y. Kahoo- 
Kano, 2 Hawaii 118.1' 

Ida—Hanson vy. Proffer, 23 Ida. 
705, 132 P 573; Hailey v. Riley, 14 
Ida. 481. 95 P 686, 17 LRANS 86. 

TliL—Phillips v. Leininger, 280 Ill. 
132, 117 NE 497; Hansen vy. Green, 
275 Ti. 22%, 113 NE $82: Rose. v. 
Elizzhethtown, 275 fll. 167, 114 NE 


14; Princeton y. Gustavson, 241 Il. 
566, 89 NE 653; Ingraham v. Brown, 
231 Tl. 256, 83 NE 156; Birge v. Cen- 
tralia, 218 Ill. 503, 75 NE 1035; Gut- 
tery v. Glenn, 201 Ill. 275, 66 NE 
305: Woodburn vy. Sterling, 184 Ill. 
208, 56 NE 378; Chicago v. Chicago, 
ete., R. Co., 152 Ill. 561, 38 NE 768; 
Moffett v. South Park Comrs., 138 
Til. 620, 28 NE 975; Chicago v. Hill, 
124 Ill. 646, 17 NE 46; Elgin v. Beck- 
with, 119 Ill. 367, 10 NE 558; May- 
wood Co. v. Maywood, 118 Ill. 61, 6 
NE 866; Davidson v. Reed, 111 [11 
167, 53 AmR 613; Littler v. Lincoln, 
106 Ill. 353; Wragg v. Penn Tp., 94 
Til. 11, 34 AmR 199; Manrose v. Par- 
ker, 90 Ill. 581; Fisk v. Havana, 88 
Til. 208: Kyle v. Logan, 87 Ill. 64; 
Princeton v. Templeton, 71 Ill. 68; 
Chicago v. Wright, 69 Ill. 318; Mlli- 
nois Ins. Co. v. Littlefield, 67 Ill. 
368: Harding v. Hale, 61 Ill. 192; 
Havana v. Biggs, 58 Ill. 483; Kelly 
v. Chicago, 48 Ill. 388; Rees v. Chi- 
eago, 38 Ill. 322; Grube y. Nichols, 36 
Tit. $2; Gentleman v. Soule, 32 Ill. 
271, 83 AmD 264; Marcy v. Taylor, 
19 Ill. 634; Warren vy. Jacksonville, 
15 TL 236, 58 AmD 610; Godfrey v. 
Alton, 12 Til. 29, 52 AmD 476; Klein 
v. Reinhardt, 163 Ill. A. 257; Dick- 
erman v. Marion, 122 Jil. A. 154; 
Tilinois Cent. R. Co. v. Peo. 49 Ill. 
A. 538; Chicago v. Thompson, 9 Ill. 
A. 524; Fox v. Virgin, 5 Ill. A. 515. 

Ind.—Steinauer v. Tell City. 146 
Ind. 490, 45 NE 1056; Marion v. Skill- 
man, 127 Ind. 130, 26 NE 676, 11 LRA 
55; Shellhouse v. State, 110 Ind. 509, 
11 NE 484; Tucker v. Conrad, 103 Ind. 
349, 2 NE 803; Indianapolis v. Kings- 
bury, 101 Ind. 200, 51 AmR 749; Bi- 
dinger v. Bishop, 76 Ind. 244; Man- 
sur v. Haughey, 60 Ind. 364; Mansur 
v. State, 60 Ind. 557; Indianapolis, 
ete., R. Co. v. Indianapolis, 12 Ind. 
620; Logansport v. Dunn, 8 Ind. 378; 
Westfall v. Hunt, 8 Ind. 174; Evans- 
ville German Bank vy. Brose, 32 Ind. 
A. 77, 69 NE 300. See also Pitts- 
burgh, ete., R. Co. v. Noftsger, 147 
Ind. 101, 47 NE 332. 

TIowa.—Jones v. Peterson, 178 
Towa 1389, 161 NW 181; Jochimsen v. 
Johnson, 173 Iowa 553, 156 NW 21; 
DeCastello v. Cedar Rapids, 171 Iowa 
18, 153 NW 353; Bradford v. Fultz, 
167 Iowa 686, 149 NW 925; Johnson 
v. Robertson, 156 Iowa 64, 135 NW 
585, AnnCasi1915B 137; Davis v. Bo- 
naparte, 137 Iowa 196, 114 NW 896; 
Goodfellow v. Riggs, 88 Iowa 540, 55 
NW 319; Bell v. Burlington, 68 Iowa 
296, 27 NW 245; Bradstreet v. Dun- 
ham, 65 Iowa 248, 22 NW 592; State 
vy. Green, 41 Iowa 693; State v. Tuck- 
er, 36 Iowa 485; Manderschid v. Du- 
buque, 29 Iowa 73, 4 AmR 196; Wil- 
Son vy. Sexon, 27 Towa 15; Morrison 
v. Marquardt, 24 Iowa 35, 92 AmD 
444; QOnstott v. Murray, 22 Iowa 457. 

Kan. —Raymond v. Wichita, 70 
Kan. 523, 79 P 323; State v. Adkins, 
42 Kan. 203, 21 P 1069. 

Ky.—Eastern Cemetery Co. v. Lou- 
isville, 15 SW 1117, 13 KyL 279; Hall 
v. McLeod, 2 Mete. 98, 74 AmD 400; 
Skiles v. Richpond, 10 Ky. Op. 148. 

La.—Kenner v. Zito, 141 La, 76, 74 
S 636: Quirk v. Miller, 129 La. 1071, 
57 S 521; De Grilleau v. Frawley, 48 
La. Ann. 184, 19 S 151; Shreveport 
v. Drouin, 41 La. Ann. 867, 6 S 656; 
Carrollton R. Co. v. Municipality No. 
2, 19 La. 62. 

Me.—Wooster v. Fiske, 115 Me. 161, 
$$ A 378. 

Md.—Baltimore y. Yost, 121 Md. 
366, SS A 342; Bloede v. Baltimore, 
115 Md. 594, 81 A 67; Lonaconing 
Midland, etc.. R. Co. v. Consolidated 
Coal Co., 95 Md. 630, 53 A 420. 


Mass.—Atty.-Gen. v. Onset Bay 
Grove Assoc., 221 Mass. 342, 109 NE 
165; Hayden v. Stone, 112 Mass. 346. 

Mich.—Vance v. Pewamo, 161 Mich. 
528, 126 NW 978; Alton v. Meeuwen- 
berg, 108 Mich. 629, 66 NW 571; Irv- 
ing v. Ford, 65 Mich. 241, 32 NW 601; 
Ellsworth vy. Grand Rapids, 27 Mich. 
250; Detroit v. Detroit, etc, R. Co., 
23 Mich. 173; Lee v. Lake, 14 Mich. 
12, 90 AmD 220; 
Mich. 176. 

Minn.—Morse v. Zeize, 34 Minn. 35, 
24 NW 287; Wilder v. St. Paul, 12 
Minn, 192. 

Mo.—Hardin y. Ferguson, 271 Mo. 
410, 196 SW 746; Bauman v. Boecke- 
ler, 119 Mo. 189, 24 SW 207; Missouri 
Inst., ete., v. How, 27 Mo. 211; Baker 
v. Squire, 77 Mo. A. 329; Kansas City 
v. Ratekin, 30 Mo. A. 416. 

Nebr,—Langan v. Whalen, 67 Nebr. 
299, 93 NW 393: Close v. Swanson, 64 
Nebr. 389, 89 NW 1043; 
Hawver, 49 Nebr. 74 S 
Brown v. Stein, 38 Nebr. 596, 57 NW 
401; Warren vy. Brown, 31 Nebr. 8, 47 
NW 633; Graham v. Hartnett, 10 
Nebr. wee 7 NW_ 280. 

N. H.—State v. Nudd, 23 N. H. 327; 
State y. Atherton, 16 N. H. 203; State 
v. New-Boston, 11 N. H. 407. 

N. J.—Bacon v. Mulford, 41 N. J. 
L. 59; Wood v.. Hurd, 34 N. J. L. 87; 
State v. New Jersey Cent. Re “Co., 32 
N. J. L. 220; O'Neill v. Annett, 27 N. 
J. L. 290, 72 AmD 364; Stuyvesant 
v_ Woodruff, 21 N. J. L. 133, 47-AmD 
156; Den v. Dummer, 20 N. J. L. 86, 
40 AmD 213. 

N. Y.—Flack v. Green Island, 122 
N. Y. 107, 25 NE 267; Rozell v. An- 
drews, 103 N. Y. 150, 8 NE 513; 
Strong v. Brooklyn, 68 N. Y. 1; Ni- 
agara Falls Suspension Bridge Co. v. 
Bachman, 66 N. Y. 261; Holdane v. 
Cold Spring, 21 N. Y. 474; Matter of 
New York, 171 App. Div. 242, 157 
NYS 399; New York Cent., etc. R. 
Co. v. Ossining, 141 App. Div. 765, 126 
NYS 517 [aff 207 N. Y. 648 mem, 
100 NE 1131 mem]; Newton v. Dun- 
kirk, 121 App. Div. 296, 106 NYS 125; 
Klug v. Jeffers, 88 App. Div. 246, 85 
NYS 423, 14 NYAnnCas 259; Porter v. 
Attica, 33 Hun 605; McMannis v. But- 
ler, 51 Barb. 436; Gould v. Glass, 19 
orn 179; Curtis v. Keesler, 14 Barb. 


Peo. v. Jones, 6 


N. C.—Milliken v. Denny, 141 N. C. 
ae 53 SE 867. 
D.—Ramstad v. Carr, 31 N. D. 
504, 154 NW 195, LRA1916B 1160. 
Oh.—Lembeck v. Nye, 47 Oh. St. 
336, 24 NE 686, 21 AmSR 828, 8 LRA 
aie Fulton v. Mehrenfeld, 8 Oh. St. 


Okl.—Garvin County v. Lindsay 
Bridge Co., 32 Okl. 784, 124 P 324, 


325 [cit Cyc]. 

Or.—McCoy v. Thompson, 84 Or. 
141, 147, 164 P 589 [eit Cyc]; Harris 
v. St. Helens, 72 Or. 377, 386, 143 P 
941, AnnCasi1916D 1073 Tauot Cyc]; 
Ear cont East Portland, 13 Or. 97, 


Pa.—Kleinhans v. Northampton 
Tract. Co., 60 Pa. Super. 641; In re 
Bellefield Ave., Pa. Super. 148; 
Jones v. Gerard Borough, 11 Pa. 


Dist. 285, 26 Pa. Co. 385; Donohugh 
vy. Lister, 26 Pa. Co. 456; Biddle v. 
Ash, 2 Ashm. 211; Seranton v. Griffin, 
8 LegGaz 86; In re Girard Ave, 18 
Phila. 499. 

R. I—Simmons v. Mumford, 2 R. 
4 172; Remington v. Millerd, 1 R. L 


S. D.—Roche Sigh & ete.;) -Cos.¥. 
pee nes Co., 29 S. D. 169, 135 NW 


Tenn.—McKinney vy. Dunean, 121 
Tenn. 265, 118 SW 683; Sharp v. My- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rere 


— a 


§§ 33-34] 


equivoeally manifested,? whether the dedication is 
elaimed by acts in pais or by solemn conveyances 
of reeord.** However, if the owner’s intent was that 
the land dedicated should be used by the public gen- 
erally, such an intent will be allowed its proper and 
pertinent foree, although the principal motive might 
have been to oblige and accommodate an individ- 


matt, 1 Lea 375; Henderson vy. Allo- 
way, 3 Tenn. Ch. 688. 

Tex.—Lamar County v. Clements, 
49 Tex. 347; Kaufman v. French, 
(Civ. A.) 171'SW $31; Bryson y. Ab- 
ney, (Civ. A.) 171 SW 508; Davis v. 
Young, (Civ. A.) 148 SW 1116; Heil- 
bron vy. St. Louis Southwestern R. 
Co., 52 Tex. Civ. A. 575, 113 SW 610, 
979; Cockrell v. Dallas, (Civ. A.) 111 
SW 977; Weidemeyer v. Reitch, 49 
Tex. Civ. A. 166, 108 SW 167; In- 
ternational, ete., R. Co. v. Cuneo, 47 
Tex. Civ. A. 622, 108 SW 714; Oak 
Cliff Sewerage Co. v. Marsalis, 30 
Tex. Civ. A. 42, 69 SW. 176. 

Utah—William J. Lemp Brewing 
Co. v. J. P. Moran, Inc..169 P 459; 


DEDICATION 
ual. 44 


lish a public highway by dedication 
there must be an intent on the part/ 
of the owner to dedicate the land for 
that purpose. Moore v. Woodstock 
Woolen Mills Co., 29 Can. S. C. 627. 
(2) Where the certificate to a plat 
dedicated to the public the streets} 
and alleys shown thereon and the plat 
clearly showed a certain street, a line 
drawn on the plat across the end of | 
such street was ineffective to pre- 
vent it being included in the dedica-| 


tion. Hanson y. Proffer, 23 Ida. 70%, | 
132 P 573. 
42. U. SH. A. & L. D. Holland | 


v. Northern Pac. R. Co., 208 Fed. 598 
[aff 214 Fed 920, 131 CCA 216]; 
Lownsdale v. Portland, 15 F. Cas. 


Morris v. Blunt, 49 Utah 243, 161 P} No. 8,578, Deady 1, 1 Or. 381. 


1127; Brown v. Oregon Short Line 
R. Co., 36 Utah 257, 102 P 740, 24 
LRANS 86; Culmer v.. Salt Lake 
City, 27 Utah 252, 75 P 620; White- 
sides v. Green, 13 Utah 341, 44 P 
1032, 57 AmSR 740. 

Vt—State v. Trask, 6 Vt. 355, 27 
AmD 554. 

Va.— West Point v. Bland, 106 Va. 
792, 56 SE 802; Gate City v. Rich- 
mond, 97 Va. 337, 37 SE 615; Rich- 
mond v. Poe, 24 Gratt. (65 Va.) 149; 
Harris v. Com., 20 Gratt. (61 Va.) 


$33. 
Wash.—Humphrey v. Krutz, 177 
Wash. 152, 137 P. 806. 

W. Va.—Miller v. Aracoma, 30 W. 
Va. 606, 5 SE 148; Walker v. Sum- 
mers, 9 W. Va. 533; Pierpoint v. Har- 
risville, 9 W. Va. 215. | 9 

Wis.—Rau v. Freund, 160 NW 1063: 
Knox v. Roehl, 153 Wis. 239, 140 NW 
1121; Randall v. Rovelstad, 105 Wis. 
410, 81 NW 818; Tupper v. Huson, 46 
Wis. 646, 1 NW 332. 

Eng.—Simpson v. Atty.-Gen., [1904] | 
A. C. 476; Atty.-Gen. v. Esher Lino- | 
leum Co., [1901] 2 Ch. 647; Chinnock | 
v. Hartley _ Wintney Rural Council, 
63 J. P. 327; Poole v. Huskinson, 11 
M. & W. $27, 152 Reprint 1039. 

Can.—Moore vy. Woodstock Woolen 
Mills Co., 29 Can. S. C. 627. 

N. B—Campbell v. Pond, 44 N. B. 
357; Rideout v. Howlett, 13 DomLR 
293, 12 EastLR 527. 

Ont.—Baldwin v. O’Brien, 40 Ont. 
L. 24, 12 OntWN 256 [allowing app 
10 OntWN 304]; Grand Hotel Co. v. 
Cross, 44 U. C. Q. B. 153. 

“The vital principle of the dedi- 
eation is the intention to dedicate; 
and whenever this is unequivocally 
manifested, the dedication, so far as 
the owner of the soil is concerned, 
has been made.” Smith v. San Luis 
Obispo, 95 Cal. 463, 466, 30 P_ 591. 
To same effect Poseyville v. Gate- 
wood, (Ind. A.) 114 NE 483; Weihe 
y. Macatawa Resort Co., (Mich.) 164 
NW 510. 

[a] Dedication an affirmative act. 
—(1) “A dedication is not an act of 
omission to assert a right, but it is 
the affirmative act of the mind of the 
donor. It arises from the active, 
and not the passive condition of the 
mind of the owner. The mere non- 
assertion of a right does not estab- 
lish a dedication, unless the circum- 
Stances establish the purpose or in- 
tention to donate the use to the pub- 
lie.” Grube v. Nichols, 36 Tl. 92, 98. 

2) “The intention may be shown by 

eclarations or by acts which plain- 
ly and unequivocally manifest it, but 
not by the mere non-assertion ‘of a 
right unless the circumstances es- 
tablish the intention to donate the 
use to the public. A dedication re- 
sults from an active and not a pas- 
Sive state of mind; from intention 
and not inattention.” 


248 Ih. 201, 210, 93 NE 765./ 
pb} applied.—(1) To estab-| 


Palmer v. Chi- | 28 


Cal.—Cordano y. Wright, 159 Cal. 
610, 115 P 227, ie OR 1044. 

Colo. —Chieazgo, etc., £0.71 v. 
Hayes, 49 Colo. 333, 113 P Bis. 

Ga.— Savannah v. Standard Fuel 
Supply Co., 140 Ga. 353, 78 SE 906. 

Ili—Doss vy. Bunyan, 262 Ili. 101, 
104 NE 153; Palmer vy. Chicago, 248 
Ill. 201, 93. NE 765; Princeton v. Gus- 
tavyson, 241 Ill. 566, 89 NE 653; Poole 


v. Lake Forest, 238 Ill. 305, 87 NE} 


220, 23 LRANS 809; Stacy v. Glen 
Ellyn ovals ete., Co., 223 TL 546; 
73 NE 133, LRANS 966; Bethel v. 
Pruett, 215 ti. 162, 74 NE 111; Wood- 
burn v. Sterling, 184 Ill. 208, 56 NE 
378; Waggeman v. North Peoria, 155 
Til, 545, 40 NE 485; Grube v. Nich- 


~— Haid Til. 92; Chicago v. Thompson, | 


Ill. 524. 
Ind. Gillespie vy. Duling, 41 Ind. 
Az 217, 83_NE. 728. 


Tows“Braitord v. Fultz, 167 Iowa 
686, 149 NW 925; O’Malley v. Dillen- 
beck Lumber Co., 141 Iowa 186, 119 
NW 601. 

Ky.—Harmon y. Lay, 169 Ky. 132, 
183 SW_ 459. 


La.—Kenner v. Zito, 141 La. 76, 74) 


S 636; Alexandria vy. Thigpen, 120 
La. 293, 45S 253. 


Mich—Detroit v. Detroit, etc, R.; 
23 Mich. 173; Peo. v. Beaubien, | 


Co., 
2 Dougl. 256. ; 

Minn.—Watson v. Chicago, etc., R. 
Co., 46 Minn. 321, 48 NW 1129. 

Mo.—Baker v. Squire, 143 Mo. 92, 
44 SW 792 [aff 77 Mo. A. 329]. 

Nebr.—Graham v. Hartnett, 
Nebr. 517, 7 NW 280. 

N. Y¥.—wNiagara Falls Suspension 
Bridge Co. v. Bachman, 66 N. Y. 261, 
269; Lehigh, ete., R. Co. v. Warwick, 


164 App. Div. 55, 149 NYS 378; Klug | 


v. Jeffers, 88 App. Div. 246, $5 NYS 
423, 14 NYAnnCas 259; McMannis 
v. Butler, 51 Barb. 436; New York 
Cent., ete., R. Co. v.. Ryan, 71 Misc. 
241, 129 NYS 55; Matter of Rutland, 
70 Misc. 82, 128 NYS 94. 

N. C.—WMilliken v. Denny, 141 N. C. 
224, 53 SE 867. 

Oh. —Cincinnati, ete, R. Co. v. 
Roseyille, 76 Oh. St. 108, 81 NE 178. 

Or.—Clatskanie v. McDonald, 85 
Or. 670, 167 P 560; McCoy v. Thomp- 
son, 84 Or. 141, 147, 164 P 589 [cit 
Cyc]; Christie v. Bandon, 82 Or. 
481, 162 P 248; Nicholas v. Title, 
etc., Co., 79 Or. 226, 154 P 391, Ann 
Casi917A 1149; Eugene v. Lowell, 72 
Or. 237, 241, 143 P 903 [quot Cyel: 
Jones v. Teller, 65 Or. 328, 133 
354; Lewis v. Portland, 25 Or. 133, 
35 P 256, 42 AmSR 772, 22 LRA 736: 
Hogue v. Albina, 20 Or. 186, 187, 25 
P 386, 10 LRA 673. 

Pa—aiIn re Girard Ave., 18 Phila. 


499. 
R. I—Simmons v. Mumford, 2 R. 
L Aes 


D—Atlas ey en vy. Quirk, | 


SS. D. 643, 135 NW i 
Tex—-Ramthun  v. Teteraiht. 58 
Tex. 551; Atlanta v. Texas, ete, R_! 


10| 
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[§ 34] 2. Intent Manifested by Acts Decisive. 
The intention to dedicate to which courts give heed- 
is not an intention hidden in the mind of the land- 
owner, but an intention manifested by his acts.*> It 
is not always necessary that an actual intention 
should exist in the mind of the owner at the time 


| Co., 56 Tex, Civ. A. 226, 120 SW 923; 
International, etc., R. Co. v. Cuneo, 
47 Tex. Civ. A. 376, 108 SW 714. 

Utah.—Morris.y. Blunt, 49 , Utah 

| 243, 161 P 1127. 

Va.—Harris v. Com., 20 Gratt. (61 
Va.) 833. 
W.. Va.—Harper’s Ferry v. Kaplon, 

| 58 W. Va. 482, 52 SE 492; Yates v. 
West Grafton, 33 W. Va. 507, ll SE 

| 8; Miller v..Aracoma, 30 W. Va. 606, 

5 SE 148; Pierpoint v. Harrisville, g 

W. Va. 215. 

Que.—Chars Urbains v. Commis- 

saires du Havre, 24 Que. K. B. 503. 

“The acts and declarations of the 
land owner indicating the intent to 
dedicate his land to the public use 
must be unmistakable in their pur- 
pose and decisive in their character 
| to have the effect of a dedication.” 

Niagara Falls Suspension Bridge Co. 
; ¥- Bachman, supra. 

“Tf they be equivocal and do not 

) clearly and plainly indicate his inten- 

| tion. to permanently abandon the 

property to public use, they are in- 
sufficient to establish a dedication.” 


| Parrott v. Stewart, 65 Or. 254, 259, 
132 P5232: 
| [a] As otherwise expressed to 


constitute a dedication of land to 
|public use, an express or implied 
offer on the part of the owner to so 
dedicate it must be shown. Brown vy. 
East Point, (Ga) 95 SE 962. 

[b] Bule applied—A deed, made 
prior to the Revised Statutes, of land 
in New York city to grantees, their 
heirs and assigns, to their own use 
forever, with provisions that the le- 
gal estate thus created should cease, 
if within thirty years from its date 
the premises should not be appro- 
priated and opened as a public square, 
| and disposing of the equitable inter- 
| est in the legal estate thus created 
to the grantees to hold in trust to 
permit the grantor, his heirs and 
|) assigns, to receive the rents and 
profits until the square should be 
thus opened, and after the grantees 
should have elected so to open and 
appropriate it, then upon the further 
trust that it should forever be kept 
open as a public square, was not a 
| dedication of the land as a public 
square, nor did it impose a duty 
| upon the grantees to devote it to that 
| object, but conferred an authority, 
to be exercised or not by them at 
their own discretion and for their 
;own benefit. New York v. Stuyves- 
j}ant, 17_N. Y. 34 [aff 10 HowPr 76]. 

[ec] The dedicator’s intent is gath- 
ered from his acts and conduct and 
what he said in making the dedica- 
tion. McCoy v. Thompson, 84 Or. 141, 
| 164 P 589. 

43. Stover v. Soar 115 Md. 524, 
81 A 33, 37 LRANS 856. 

“The owner's acts and declarations 
should be deliberate, unequivocal and 
decisive and manifest a positive and 
unmistakable intention to permanent- 
ly abandon his property to the speci- 
fic public use. If they are equivocal 
and do not clearly and plainly indi- 
eate such intention they are insuf- 
ficient to establish a dedication.” 
Portland R., etc., ee v. Oregon City, 
85 Ya 574, 582, 166 P 932. 

Tise v. Whitaker-Harvey Co., 
146 en. < “OT4, 59 SE 1012. 

45. U. S.—WMorgan v. Paleago. etc., 
R. Co., 96 U.S. 716, 24 L, ed. 743; 
Robertson v. Millville. 20 F. Cas. No. 
11,930, 1 Bond 81. 

Ala.—East Birmingham Realty Co. 
v. Birmingham Mach., ete, Co, 160 
Ala. 461, 467, 49 S 443 [quot Cyc]. 
| Ark.—Ft. Smith, ete., Bridge Dist. 

vy. Seott, 111 Ark. 449, 163 sw 1137; 
| Frauenthal y. Slaten, 91 Ark. 350, 
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of the alleged dedication** If the intention is 
clearly expressed by his open aets and visible con- 
duet, the public and individual citizens may aet upon 
it;** and the fact that the owner may have enter- 
tained a different intention from that manifested by 
his acts or declarations,*S or that in making the 
dedication he may have acted under a mistake of 
fact,#? is of no consequence; and if the owner 
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acts by subsequently stating that he did not imtend 
to make a dedication.” 

[§ 35] ©. Form and Classification of Dedica- 
tions at Common Law—i. In General. Common- 
law dedications may be either express or implied; 
this is a well recognized basis of classification®? 
Nevertheless in both there must be an ae 

| of land by the owner to public uses,* in the one 


showed an intent he cannot defeat the effect of his | case by express manifestation of such purpose>= 


355, 121 SW 395 [quot Cyc]; Davies 
y. Epstein, 77 Ark. 221, 
19 [quot Cyc]. 

Cal—Los Angeles v. McColium, 156 | 
Cal. 148, 103 P 914, 

Colo Denver v. Clements, 3 Colo. 
484. 

Conn.—Kent vy. Prati, 73 Conn. 573, 
48 A 418. 

Ida—Hanson vy. Proffer, 23 ida. 
705, 132 P 573. 

Ind—Lake Erie, etc:, R. Co. v. 
Boswell, 137 Ind. 336, 36 NE 1103: 
Fossion v. Landry, 123 Ind. 136, 24 | 
NE 96; Indianapolis v. Kingsbury, 
101 Ind. 200, 213, 51 AmR 749; Co-| 
lumbus v. Dahn, 36 Ind. 330; Posey- 
ville v. Gatewood, 
484 [cit Cye]; Pittsburgh, etc., 
Co. v. Ervington, 59 Ind. A. 371, 
NE 133: Michigan Cent. R. Co. v. 
Hammond, ete. R. Co., 42 Ind A. 66, 
83 NE 650; Gillespie vy. Duling, 41 
Ind, A. 217, 83 NE_728. 

Kan—Kansas City v. Burke, 92 
Kan. 531, 41 P 562; Raymond v. Wi- 
chita, 70 Kan. 523, 79 P 323. 

Minn—St. Paul, etc, R. Co. v. 
Minneapolis, 44 Minn. 149, 46 NW 
324 


N. Y—wNewton v. 

App. Div. 296, 106 NYS 125. 
C.—Tise vy. Whitaker-Harvey 
eas’ 146 ‘N. C. 374,59 SE’ 1012. 

N. D—Ramstad v. Carr, 31 N. D. 
504, 506, 154 NW 195, LRA1916B 
1160 [quot Cyc]. 

Okl.—Garvin County v. Lindsay 
Bridge Co., 32 Okl. 784, 124 P 324. 

Or.—Harris v. St. Helens, 72 Or. 
377, 386, 143 P 941, AnnCasi916D 
1073 [quot Cyc]; Eugene v. Lowell, 
72 Or. 237, 241, 143 P 903 [quot Cyc]: 
Kuck v. Wakefield, 58 Or. 549, 115 P 
428; Hogue vy. Albina, 20 Or. 186, 25 
P 386, 10 LRA 673. 

S. D—Larson y. Chicago, etc. R. 
Co., 19 S. D. 284, 103 NW 35. 

Tex.—Missouri Pac. R. Co. vy. Lee, 
70 Tex. 496, 7 SW 857; Lamar County 
v- Clements, 49 Tex. 347. 

W. Va.—Champ v. Nicholas County 
Ct., 72 W. Va. 475, 78 SE 361. 

“The law does not seek for his 
undisclosed intention. It acts upon 
his intention as evidenced by his 
acts and the circumstances which 
he permits or encourages.” Parroit 
eee 65 “Ory 254, 259, 132° P 

“The intention of the owner as 
evidenced by his acts and the acts 
which he permits and encourages is 
controlling on the issue of dedica- 
tion.” Portland R., etc., Co. v. Ore- 
gon City, 85 Or. 574, 582, 166 P 932. 

{a] D tion by plat—v(i) The 
intention essential to the dedication 
of land for street purposes is usually 
shown by the plat filed, and a con- 
trary intention cannot be shown by 
something hidden in the dedicator’s 
mind. Hanson v. Proffer, 23 Ida. 705, 
714, 132 P 573. (2) “If there exist 
an actual intent to reserve any por- 
tion of the lands so platted into 
streets, otherwise than by express 
reservation on the plat, certainly it 
should be made manifest in some 
manner not only of equal certainty, 
but of equal publicity as the plat, 
otherwise an actual fhtent cannot be 
permitted to avail against an in- 
tent on which the law will and must 
insist, as being shown by unequivocal 
acts upon which the public had a 
right to rely.” Hanson vy. Proffer, 
supra [quot Denver y. Clements, 3 
Colo. 484, 486]. 


R. 


224, 92 SW 


j 


23 LRANS 378. | 


| lowa 


” 108 A.) 171 SW 831. 


| 


Conn —Kent v. Pratt, 73 Conn. ! Bae sd ete, R. Co. 152 TL 5 


46. 
573, 48 A 418. 


561, 38 
Chicago v. Hill, 124 Ti 646, 


| NE 7 
Til—Lovington v. Adkins, 232 TL) 17 NE ies Chicago v. Stimson, 124 TiL 


510, 83 NE 1043. 
Ind. Indianapolis Vv. 
101 Ind. 200, 51 AmR 749. 
Towa. State v. Waterman, 73 Towa 


Kingsbury, 


510, 17 NE 43; Littler v. Lincoln, 106 
a 353; Chicago v. Johnson, 38 DL 


Ind.—Indianapolis v. i 


360, 44 NW 677; Maratt v. Deihl, 37/101 Ind 200, Si AmR 743; Carr ¥. 


250. 


\ 


| Kolb, 98 Ind. 53; Columbus v. Dahn, 


Tll—Seidschlag v. Antioch, 207 U1 | | 36_Ind. 338. 
280, 69 NE 949 [aff 109 Ni A 291]. | 


Ind.—McClaskey v. McDaniel, 
| Ind. A. 59, 74 NE 1023; German 
v. Brose, 32 Ind. A. 77, 69 NE 3090. 
Okl—Gearvin County v. Lindsa 
Bridge Co., 32 Okl. 784, 124 P 322. 
Or.—Kuck v. Wakefield, 58 Or. 549, 


French, (Civ. 


(A.) 114 NE 483, ) 115 P 428. 


Tex—Kaufman vy. 


47. Indianapolis vy. Kingsbury, 101 
Ind. 200, 51 AmR 749; Kuck v. Wake- 
field, 58 Or. 549, 115 P 428; Kaufman 
vy. French, (Tex. Civ. A.) 171 SW 831. 


[a] Beason for rule—“The doc- | 
trine rests upon the sound general | 


principle that a man is presumed to 


intend the usual and natural conse- | 
So that, if a man/ 
‘by his conduct has induced right-/| 
Dunkirk, 121) 


aguence of his acts. 


ful action upon the part of others, he 


must be held to the consequences of) 


that which his own acts made ap- 
pear to the minds of men of fair 


| prudence to have actual existence.” 


Kauiman vy. French, (Tex. Civ. A.) 
171 SW 831, 834. 

48. Lovington v. Adkins, 232 Tit 
510, 83 NE 1043; Columbus v. Dahn, 
36 Ind. 330, 337; Lamar County v. 
Clements, 49 Tex. 347; Kaufman vy. 
French, (Tex. Civ. A.) 171 SW 831. 

“The question, whether a person 
intends to make a dedication of 
ground to the public for a street or 
other purpose, must be determined 
from his acts and statements explan- 
atory thereof, in connection with all 
the circumsiances that surround and 
throw light upon the subject, and 
not from what he may subsequently 
testify as to his real intent in rela- 
tion to the matier.” Columbus v. 


Waterman, 79 Iowa 
360, 44 NW 677; Marratt v. Deihl, 37 
Iowa 250 (both holding that a dedi- 
eation made and accepted, under a 
mistaken belief that the road was a 
legal highway, was binding, where 
expense had been incurred upon the 
faith of the dedication); Louisville v. 
Commonwealth Mutual L.:Ins. Co. 


147 Ky. 141, 145. 143 SW 782 (where' 


it was said: “Where a party’s acis 
are sufficient to constitute a dedica- 
tion of a street, he will not be heard 
ten years thereafter to say that his 
act showing an intention to dedicate 
was the result of a mistake”); Burns 
v. Liberty, 131. Mo. 372, 33 SW 18 
(holding that, where the east line of 
a recorded plat, which is also the 
west line of a street, is in the actual 
location placed too far to the east, 
a subsequently recorded plat of a 
portion of a tract, which calls for the 
line as actually located for its east- 
ern boundary, will constitute a dedi- 
cation of the strip of land included 
between the lines of actual and 
proper location). 

50. S—Barclay v. Howell, 6 
Pet. 498. 8 L. ed. 477. 

Til.—Seidschlag v. Antioch, 207 TL 
280, 69 NE 949 [aff 109 Til . 291]; 


lowa—HMarratt v. Deihil, 37 Iowa 


Ky.—Louisville vy. Mutual L. Ins. 
| Co., 147_Ky. 141, 143 SW _ 782. 

5 ae Leonard v. Baton Rouge, 33 
La. Ann. 275, 4 S 241; Sheen y. Stoth- 
art, 29 La. Anm 630. 

Md—Hiss vy. Baltimore, etic. Pass 
R. Co. 52 Md 242, 36 AmR 371; Mc- 
Cormick vy Baltimore, 45 Md. 512. 
een tes v. St. Paul, 12 Minn. 

Mo—Perkins v. Fielding, 115 Mo. 
149, 24 SW 444. 27 SW 1100. 

OkI.—Garvin County v. Lind 
Bridge Co., 32 OKL_ 784, 124 P 324 

Or—tLewis v. Portland, 25 Or. 133, 
35 P 256, 42 AmSR 772, 22 LRA 736. 
he ee v. Mumford, 2 

Utah—wWhittaker vy. Ferguson, 16 
Utah 240, 51 P 980. Ee 

Wash.—Ball vy. Tacoma, § Wash 
592, 338°P 133. 

w. ,va-_Champ v. Nicholas County 
Ct, 72 W. Ve. 475, 73 SE 361. 

ar oc ams yv. Smith, 22 Wis. 
3 

Eng.—Grand Surrey Canal Co. 
Hall, 1 M,& G 392, 39 ECL 818, 133 
Reprint 386. 

Si. Ala—Atty.-Gen vy. Lakeview 
Land Co., 143 Ala. 291, 38. S 303. 

Ark—Balmat v. Argenta, 123 Ark 
175, 184 SW 445. 

Cal—Peo. v. Marin County, i103 
Cal. 222, 37 P 203, 26 LRA 653: Smith 
leg Luis Obispo, 95 Cal. 463, 30_P 
591. 

Hawaii—Kamehameha y. Kahoo- 
kano, 2 Hawaii 118. 
ie Wiley, 16 Ind 


Ind—Williams v. 
Towa—DeCastello v. Cedar Rapids, 
171 Towa 18, 153 NW 353. 
Harmon v. Lay, 169 Ky. 132, 


v. Lea, 93 Minn. 121, 
Hurley v. West Si 
ge 86 NW 427. 

N. -——Tise Whiteker-Harvey 
Co, 146-2. C 374, 59 SE 1013; Mhi- 
liken v. Denney, 141 N. C. 224, 53 SE 

Or.—Poritland R.. ete... Co. v. Ore- 
gon City, 85 Or. 574, 166 P 962; Mc 
sf v. Thompson, $4 Or. 14i, ist P 
257. 

Tenn—Athens y. Burkeit, (Ch. A) 


59 Sw 404 

Tex—Kauiman v. French, (Civ. 
A.) 171 SW 831: Poindexter v. Schaff- 
ner, (Civ. A.) 162 SW 22; San An- 
tonio v. Sullivan, 23 Tex. Civ. A. 619, 
57 Sw 42. 

Utah—William J. Lemp Bre 
Co. v. P. J. Moran, Inc., 169 P 453. 

Va—wWest Point v. Bland, 106. Va. 
792, 56 SE 802. 

Vi—Benningion County v. Man- 
chesier, 87 Vt. 555, 90 A 502. 

See also infra §$§ 36—55. 

52. Poindexter v. Schaffner, (Tex. 


37 ) 250. 


| Civ. A.) 162 SW 22. 


Ottawa v. Yentzer, 160 Til 509, 43) 


NE 601; Waggeman v. North Peoria, 
155 Ill. 545, 40 NE 485; Chicago v. 


Uses see supra §§ a8 at 
53. Poindexter 
(Tex. Civ. A.) 162 sw 22." 
ag te: dedication see nee §§ 26— 


eT, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 35] 


and in the other by some act or course of conduct 
from which the law will imply such an intent.5* 
The substantial difference between the two classes 
of dedication consists in the mode of proof.®® 
particular form or ceremony is necessary to the va- 
lidity of a common-law dedication.*® 
narily some conveyance or written instrument is 
required to transmit a right of real property,®* the 
law applicable to dedication is different, and no 
Kaufman vy. French, (Tex. Civ. | 


54. 
A.) 171 SW 831; Poindexter v. Schaff- 
ner, (Tex. Civ. A.) 162 SW 22. 

Implied dedication see infra §§ 
41-55. 

55. Peo. v. Marin County, 103 Cal. 
223, 37 P 203, 26 LRA 659. 

56. U. S—Morgan v. Chicago, etc., 
Op. 962U4 so. t16, 24.1. 6d. 8435 
Cincinnati v. White, 6 Pet. 431, 8 L. 
ed. 452;. Robertson v. Wellsville, 20 
F. Cas. No. 11,930, 1 Bond 81. 

Del.—State v. Southard, 22 Del. 
247, 66 A 372; State v. Reybold, 5 
Del. 484; Poole v. Rehoboth, 9 Del. 
Ch. 192, 80 A 683. 

Ga.—Macon v. Franklin, 12 Ga. 239. 

Hawaii—Kamehameha v. Kahoo- 
kano, 2 Hawaii 118. 

Ill—Wormley v. Wormley, 207 Ill. 
411, 69 NE 865, 3 LRANS 481; Da- 
vidson y. Reed, 111 Ill. 167, 53 AmR 
613; Manly v. Gibson, 13 Ill. 308; 
Miller v. Jonathan Creek Highways 
Comrs., 125 Tll. A. 431. 

Ind.—Redwood Cemetery Assoc. Vv. 
Bandy, 93 Ind. 246. 

Iowa.—Jochimsen v. Johnson, 173 
Towa 553, 156 NW 21; Hunter .v. 
Des Moines, 123 NW 215; Carter v. 
Barkley, 137 Iowa 510, 115 NW 21. 

Ky.—Thompson v. McPherson, 124 
SW 272; Terrell v. Hart, 90 SW 953, 
28 KyL 901. ; 

La.—Baton Rouge v. Bird, 21 La. 
Ann. 244; Carrollton R. Co. v. Muni- 
cipality No. 2, 19 La. 62; Lafayette v. 
Holland, 18 La. 286; Municipality No. 
2 vy. Orleans Cotton Press, 18 La. 
122, 36 AmD 624; Gleisse v. Winter, 
9 La. 149; Eggerson v. Ancar, 6 La. 
A. (Orleans) 417. 

Miss.—Thomas Hinds Lodge No. 
58 F. & A. M. v. Fayette Presb. 
Church, 103 Miss. 130, 60 S 66. 

Mo.—Rector v. Hartt, 8 Mo. 448, 41 
AmD 650; Drimmel v. Kansas City, 
180 Mo. A. 339, 168 SW 280. 

Oh.—LeClereq v. Gallipolis, 7 Oh. 
217, 28 AmD 641; Cincinnati v. Leeds, 
20° Oh. -Cir. Ct: N. S.. 212, 9 Oh. 9A. 
123. 4 

Pa.—In re Penny Pot Landing, 16 
wae tia: : f 

S. D.—Centerville Tp. v. Jenter, 25 
S. D. 314, 126 NW 575; Watertown v. 
Troeh, 25 S. D. 21, 125 NW 501, 503 
[cit Cyc]; Larson v. Chicago, etc., 
R. Co., 19 S. D. 284, 103 NW 35. 

Tex.—Santa Fé Town-Site Co. v. 
Parker, (Civ. A.) 194 SW 487; Bellar 
v. Beaumont, (Civ. A.) 55 SW 410. 

Utah.—Morris v. Blunt, 49 Utah 
243, 161 P 1127. 

Vt.—Bennington County v. Man- 
chester, 87 Vt. 555, 90 A 502; State 
v. Trask, 6 Vt. 355, 27 AmD 554. 

Va.—Colbert v. Shepherd, 89 Va. 
401, 16 SE 246. 

Wash.—Horton v. Okanogan Coun- 
ty, 98 Wash. 626, 168 P 479; Seattle 
v. Hinckley, 67 Wash. 273, 121 P 
444; Roundtree v. Hutchinson, 57 
Wash. 414, 107 P 345, 27 LRANS 875; 
State v. Whatcom County Super. Ct; 
42 Wash. 521, 524, 85 P 256 [cit Cyc]. 

57. See Deeds § 51; and cases in- 
fra note 58. 

58. U. S—wU. S. v. Rindge, 208 
Fed. 611; Holmes vy. Cleveland, etc., 


R. Co., 93 Fed. 100; Robertson v. 
Wellsville, 20 F. Cas. No. 11,930, 1 
Bond 81 


Ala.—Moragne v. Gadsden, 170 Ala. 
124, 54 S 518; West End v. Eaves, 
152 Ala. 334, 44 S 588; Forney v. Cal- 
houn County, 84 Ala. 215, 4 S 153. 

Cal—Cordano v. Wright, 159 Cal. 
610, 115 P 227, AnnCasi912C 1044; 
Harding v. Jasper, 14 Cal. 642. 

_Colo.—MclIntyre v. El Paso County, 
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No 
While ordi- 


15 Colo. A. 78, 61 P 237. 


Ga.—Ellis v. Hazlehurst, 138 Ga. 
181, 75 SE 99. 

Ida.—Thiessen vy. Lewiston, 26 Ida, 
505, 144 P 548. | 


Ill.— Marlow vy. Rich, 252 Ili. 442, 
96 NE 921; Davidson v. Reed, 111 Il. 
167, 53 AmR 613; McIntyre v. Storey, 
80 Ill. 127; Hiner vy. Jeanpert, 65 I11. 
428; Smith v. Flora, 64 Ill. 93; Rees 
v. Chicago, 38 Ill. 322; Warren v. 
Jacksonville, 15 Ill. 236, 58 AmD 610; 
Godfrey v. Alton, 12 Tll. 29, 52 AmD 
476; Willey v. Peo., 36 Ill. A. 609. 

Ind.—Indianapolis _v. Kingsbury, 
1041 Ind. 200, 51 AmD 749; Redwood 
Cemetery Assoc. v. Bandy, 93 Ind. 
246; Gwynn v. Homan, 15 Ind. 201: 
re v. State, 12 Ind. A. 362, 39 NE 
768. 

Iowa.—O’ Malley Vv. Dillenbeck 
ete Co., 141 Iowa 186, 119 NW 

Kan.—Hayes vy. Houke, 45 Kan. 466, 
25 P 860. 

Ky.—Hall v. Leeper, 121 SW 683: 
Halley vy. Scott County Fiscal Ct., 78 


Sw 149, 25 KyL 1471; Griffey v. 
Bryars, 7 Bush 471; McKinney v. 
Griggs, 5 Bush 401, 96 AmD 360; 


Hall v. McLeod, 2 Metc. 98, 74 AmD 
400; Conner vy. Clark, 15 KyL 126; 
Louisville, ete., R. Co. v. Stephens, 14 
KyL 919; Moss v. Somerset, 11 KyL 
139; Hastings v. Girty, 9 KyL 57; 
Southgate vy. Regenthal, 7 KyL 594, 
13 Ky. Op. 921; Wilkins v. Barner, 
2 KyL.278. 

La.—New Orleans v. Carrollton 
Land Co., 101 La. 1092, 60 S 695; 
Shreveport v. Walpole, 22 La. Ann. 
526; Baton Rouge v. Bird, 21 La. Ann. 
244; Pickett v. Brown, 18 La. Ann. 
560; Linton v. Guillotte, 10 Rob. 357. 

Me.—Cole v. Sprowl, 35 Me. 161, 56 
AmD 696. 


Md.—Boyce v. Kalbaugh, 47 Md. 
334, 28 AmR 464. 
Mass.—Atty.-Gen. .v. Onset Bay 


Grove Assoc., 221 Mass. 342, 109 NE 
165; Wright v. Tukey, 3 Cush. 290. 
Mich.—Peo. v. Beaubien, 2 Dougl. 


256. 
Minn.—Mankato v. Willard, 13 
Minn. 13, 97 AmD_ 208. 


Miss.—Vick v. Vicksburg, 2 Miss. 
379, 31 AmD 167. 

Mo.—Campbell v: Kansas City, 102 
Mo. 326, 13 SW 897, 10 LRA 593; 
State v. Walters, 69 Mo. 463; McKee 
v. St. Louis, 17 Mo. 184; Triplett Tp. 
v. McPherson, 172 Mo. A. 369, 157 SW 
857; State v. Transue, 131 Mo. A. 
323, 111. SW 523. 

Nebr.—State Vv. Otoe County 
Comrs., 6. Nebr. 129. 

N. H.—State v. Atherton, 16 N. H. 
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N. J.—Den v. Dummer, 20 N. J. L. 
86, 40 AmD 213. 

N. Y.—Cook v. Harris, 61 N. Y. 


448; Stockwell v. Dunckel, 174 App. 
Div. 481, 159 NYS 32; Curtis v. Kees- 
ler, 14 Barb. 511; Clements v. West 
Troy, 10 HowPr 199; Hunter v. San- 
dy Hill, 6 Hill 407, 23 AmD 222. 
N. C.—Conrad v. West End Hotel, 
etc., Co., 126 N.C. 776, 36:SE 282. 
Oh.—Gest v. Kenner, 2 Handy 86; 
Cincinnati v. Longworth, 10 Oh. Dec. 
(Reprint) 196, 19 CincLBul 178. 
Or.—Jones vy. Teller, 65 Or. 328, 
133 P 354; Kuck v. Wakefield, 58 Or. 
549, 115 P 428; Morse v. Whitcomb, 
54 Or. 412, 102 P 788, 103 P 775, 135 
AmSR 832. 
Pa.—Jones v. Girard Borough, 11 
Pa. Dist. 285, 26 Pa. Co. 385; Scran- 
ton v. Griffin, 8 LegGaz 86. 
Tex.—Ramthun vy. Halfman, 58 
Tex. £51; Menczer v. Poage, 55 Tex. 
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[18 6.5] 


writing or conveyance is necessary to render a dedi- 
cation effective,>=* as the statute of frauds has no 
application to the doctrine of dedication.** All that - 
is necessary to the validity of a dedication is the 
assent and intent of the owner to appropriate it to 
public use;*° and any words,® or any act or acis 
clearly manifesting an intent to dedicate, are suffi- 
eient.®? Dedications have been established in every 
conceivable way by which the intent of the dediea- 


Civ. A. 415, 118 SW 863; Cockrell v. 


Dallas, .(Civ..A.) 111. SW_977. 

Vt—State v. Trask, 6 Vit. 355, 27 
AmD 554. 

Va.—Bellenot v. Richmond, 108 Va. 
314, 61 SE 785; Colbert v. Shepherd, 
89 Va. 401, 16 SE 246; Skeen v. 
Lynch,.i Rob. (49 Va.) 186. 

Wash.—Seattle v. Hinckley, 67 
Wash. 273,121 P 444. 

Bee et a a v. Ford, $8 Wis. 

[a] Wo particular form of deed or 
deed at all is necessary for the dedi- 
cation of land. Eggerson vy. Ancar, 
6 La. A. (Orleans) 417. 

[b] Dedication of a well to pub- 
lic use may be by parol. Thomp- 
son v. McPherson, (Ky.) 124 SW 272. 

59. Cal—Harding vy. Jasper, 14 
Cal. 642. 

Tll—Marlow v. Rich, 252 Til. 442, 
96 NE 921; Alden Coal Co. y. Challis, 
200 dil. 222, 65 NE 665. 
Ky.—Terrell v. Hari, 30 SW 353, 


28 KyL 901. 

Tex.—Menczer v. Poage, 
Civ. A. 415, 118 SW 863. 

Uitah.—Schettler v. Lynch, 23 Utah 
305, 64. P. $55. 

Va.—Winchesier v. Carroll, $3 Va. 
727, 40 SE 37. 

Wash.—Seattle vy. Hinckley, 67 
Wash. 273, 121 P 444; Seattle v. Hiil, 
23. Wash. 92, 62 P 446. 


55. ‘Tex. 


60. State v. Reybold, 5 Del. 484; 
Davidson v. Reed, 111 Tl. 167, 53 
AmR 613; Baton Rouge v. Bird, 2i 


La. Ann. 244; Den v. Dummer, 20 N. 
J. L. 86,.40 AmD 213. 
Ss. termes of intent see supra §§ 

61. Northport Wesleyan Grove 
Campmeeting Assoc. vy. Andrews, 104 
Me. 342, 71 A_1027, 20 LRANS 976, 

62. U.. S.—McCloskey vy. Pacific 
Coast Co., 160 Fed. 794, 798, 87 CCA 
568, 22 LRANS 673 [cit Cyc]. 

Ala.—Trammelil yv. Bradford, 73 S 
894; Moragne y. Gadsden, 170 Ala. 
124,54 S 518. 

Ark.—Driver v. St. Francis Levee 
Dist., 70 Ark. 358, 65 SW 26. 

Cal.—Smith v. San Luis Obispo, $5 
Cal. 463, 30 P 591. 

Iil—Marsh vy. Fairbury, 163 TL 
401, 45 NE 236; Wrage v. Penn Tp., 
94 Ill. 11, 34 AmR 1993; Cold Springs 
Tp. Comrs. v. Bruner, 163 Ill. A. 657. 

Ind.—Cleveland, ete, R. Co. v. 
Christie, 178 Ind. 691, 100 NE 2098. 

Iowa.—Carter y. Barkley, 137 Iowa 
510, 115 NW 21. 

Ky.—Hollar v. Harney, 4 KyL $88, 
12 Ky. Op. 140. 

Me.—Northport Wesleyan Grove 
Campmeeting Assoc. v. Andrews, i104 
Me. 342, 71 A 1027, 20 LRANS 976. 

Md.—Lonaconing Midland, ete. R. 
Co. v. Consolidation Coal Co., 95 Md. 
630, 53 A 420. 

Mo.—Naylor y. Harrisonville, 207 
Mo. 341, 107 SW 1074; Rose v. St. 
Charles, 49 Mo. 509; State v. Tran- 
sue, 131 Mo. A. 323, 111 SW 524. 

N. Y.—Hall v. Olean, 82 Misc. 300, 
143 NYS 664. 

Pa.—Kleinhans v. Northampton 
Tract. Co., 60 Pa. Super. 641. 

Tex.—Menczer v. Poage. 55 
Ciy. A. 415, 118 SW 863; Cockrell v. 
Dallas, (Civ. A.) 111 SW $77. 

Vt.—Bennington County vy. Man- 
chester, 87 Vt. 555, 90 A 502. 

Va.—Bellenot v. Richmond, 108 Va. 
314, 61 SE 785. 


Wash.—Seattle v. Hinckley, 67 
Wash. 273, 121 P 444. 
Wis.—Witter v. Damitz, 81 Wis. 


385, 51 NW 575. 
[a] ITlustrations—(i) Stating to 
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tor could be evinced.® 
[§ 36} 2. 


tion.®* 


purpose.7? 


people living in the vicinity that 


ground might be used for a burial| 12 Ill. 29, 52 AmD 476; Rees v. Chi-/| Gen. v. Onset Bay 


Place, suffering it to be fenced and 
exclusively used for such purpose 
for a great number of years, the ap- 
propriation of lots in it, and the 
making of roads constitute a suffi- 
cient dedication. Pierce v. Spafford, 
53 Vt. 394. (2) A dedication of land 
for a graveyard is also shown where 
the proprietors of the land mark it 
on a plat as “donated for graveyard” 
and the plat was used for making 
sale of other lands while the public 
accepted the use thus indicated by 
burying their dead on the land for 
about ten years. Campbell v. Kan- 
Sas City, 102 Mo. 326, 13 SW 897, 
10 LRA 593. (3) Where the owners 
of a triangular piece of ground in a 
city opened the same to the public 
as an approach to the place of busi- 
ness of such owners, and thereafter 
stated to the street commissioner of 
the city that the space was open to 
the public, and would always be open, 
and that the city should be willing, 
for the rights and privileges so given, 
to macadamize the whole of the strip, 
such facts were sufficient to sustain 
a finding that the strip was dedicat- 
ed to the city for street purposes. 
Loomis vy. Connecticut R., etc. Co., 
78 Conn. 156, 61 A 539. 

{b] Becognition of official map 
by deed.—Where the deeds of plain- 
tiff and his predecessors recognized 
the official map of a town, the dedi- 
eation of the street in front of plain: 
tiffs lot as shown on the map can- 
not be questioned, although the tract 


was described as running to the} 


street “as now opened and worked.” 
a v. Olean, 82 Misc. 300, 143 NYS 

[ec] Acts not amounting to dedi- 
cation—Where a corporation takes 
over a water plant owned by an indi- 
vidual obligated to furnish water for 
irrigation to lots sold by him, no 
dedication of water to public use 
arises from this fact alone. Fran- 
scioni v. Soledad Land, etc., Co., 170 
Cal. 221, 226, 149 P 161 (where it 
Was said that the corporation “would 
be merely engaged in selling water 
in fulfillment of private contracts 
with particular persons for the sup- 
ply of water to specific parcels of 
land. There would be no general 
use, no dedication to public use, and 
no right to the use in any person ex- 
cept the persons owning the lots to 
which the right to the water had 
been annexed by the respective agree- 
ments”). =, 

63. Cal—Peo. v. Laugenour, 25 
Cal. A. 44, 142 P 888. 

Til—Peo. v. Chicago, ete. R Co., 
239 Ill. 42, 87 NE 946; Ingraham v. 
Brown, 231 Til. 256, 83 NE 156; Clark 
v. McCormick, 174 Tl. 164, 51 NE 
215; Kyle v. Logan, 87 Til. 64; Smith 


Express Dedication—a. In General. 
A dedication is express where there is an express 
manifestation on the part of the owner of his pur- | 
pose to devote the land to a particular public use, 
as, for instance, where the intent to dedicate is 
manifested by a deed,®* or by explicit, oral, or writ- 
ten declaration of the owner, manifesting the pur- 
pose to devote land to a public use.® 
[§ 37] b. Oral Dedication. As already shown, | 
no writing is necessary to the validity of a dedica- 
Express dedications may be made orally,®§ 
when the use is inaugurated,®® or while it is being 
enjoyed;*° and this is true whether the dedication 
is made by the dedicator or by those authorized to 
act in his behalf.*t A single, clear, 
declaration by the owner may be sufficient for this 
The dedieation: may consist of declara- 
tions made directly to the publie,7? or it may arise 
from statements made by the dedicator to individ- 
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[§§ 35-38 


uals who rely upon them and acquire easements by 


[§ 38] «. 


and unequivoeal 
use, take effect 
dedication may 
dedieator to an 


| v. Flora, 64 Til. 83; Godfrey v. Alton, 


eago, 38 Ml. 322. 
Kan—kKansas City v. Burke, 92 
Kan. 531, 535, 141 P 562 [quot Cyc]. 

N. D—Ramstad v. Carr, 

504, 154 NW 195, LRAI1916B 1160. 

Or—Harris vy. St. Helens, 

377, 143 P 941, AnnCasi916D 1073 
(quot Cyc]. 

Utah.—Schettler vy. Lynch, 23 Utah 
305, 64 P 955. 

Va—Lynchburg Tract., ete. Co. v. 

Guill, 107 Va. 86, 57 SE 644; West 
Point v. Bland. 106 Va. 792, 56 SE 
802; Buntin v. Danville, 93 Va. 200, 
24 SE 830. 

64. Cal—Peo. v. 
103 Cal. 223, 37 P 203, 26 LRA 659. 
coete Canon v. Wiley, 16 Ind. 

Iowa.—DeCastello v. Cedar Rap- 
ids, 171 Towa 18, 153 NW 353. 

Minn.—Hurley v. West St. Paul, 
83 Minn. 401, 86 NW 427. . 

N. H.—State v. Atherton, 16 N. H. 


203. 

Tex—Kaufman v. French, (Civ. 
A.) 171 SW 831. 

Utah—Culmer v. Salt Lake City, 27 
Utah 252, 75 P 620. 

65. Kent v. Pratt, 73 Conn. 573, 


48 A 418; Harris v. St. Helens, 72 
Or:_- 377, 143 P* 941; 


Schettler  v. 
See 


Utah 252, 75 P 620; 
Lynch, 23 Utah 305, 64 P 955. 
also infra § 38. 


@ municipality or to to 
hold for the use of the public, the 
dedication is express. Athens v. 
Burkett, (Tenn. Ch. A.) 59 SW 404. 

66. Conn.—Kent v. Pratt, 73 Conn. 
573, 48 A 418. 

N. C.—Milliken v. Denny, 141 N. C. 
224, 53 SE 867. : 

Or:-—Harris v. St. Helens, 72 Or. 
877, 143 P 941, AnnCasi916D 1073. 

Tenn.—McKinney v. Duncan, 121 
Tenn. 265, 118 SW 683. 

Utah.—Culmer v. Salt Lake City, 
27 Utah 252, 75 P 620. 

See also infra §§ 37, 39. 

67. See supra § 35. See also Hill 
v. Houk, 155 Ala. 448, 455, 46 S 562 


[quot Cyc]. 

68. Ellis v. Hazlehurst, 138 Ga. 
181, 75 SE 99; Atty.-Gen. v. Onset 
Bay Grove Assoc., 221 Mass. 342, 109 
NE_ 165. 

69. Hill v. Houk, 155 Ala. 448, 457, 
46 S 562 [quot Cyc]; Gilder v. Bren- 
ham, 67 Tex. 345, 3 SW 309. 

70. Havana v. Biggs, 58 Tl. 488. 

71. Atty.-Gen. v. Onset Bay Grove 
Assoc., 221 Mass. 342, 109 NB 165. 

72. Trammell v. Bradford, (Ala.) 
73 S 894; Forney v. Calhoun County, 
84 Ala. 215, 4 S 153; Steele vy. Sulli- 
wan, 70 Ala. 589. 

73. Hill v. Houk, 155 Ala. 448, 455, 
46 S 562 [quot Cyc]; Pierce v. Rob- 


31 N. D.} 
72 Or, | 


Mavin County, | 


estoppel or otherwise," for it is a well settled rule 
that where an individual acquires the right to have 
land subjected to a public use or easement the pub- 
lic may avail itself of this right.*5 
declaration, made by the owner of land, that he in- 
tends to dedicate any portion of it to public use, 
unconnected with some act in furtherance of that in- 
tention, will not amount to a dedicatiqn.*® 
less will such declaration amount to a dedication 
when accompanied or immediately followed by an 
aet wholly inconsistent therewith.* 

Dedication by Deed.*S 
deed to the public, or to trustees for the public, ean- 
not take effect as a grant because of the absence of 
a legal grantee, it may, if it is the declaration of a 


But a single 


Mueh 


Although a 


as a common-law dedieation.©® A 
also be made by a deed from the 
individual, in which the dedicator 


declares that a part of his land is subject to a pub- 


erts, 57 Conn. 31, 17 A 275; Atty.- 
Grove Assoe, 221 
| Mass. 342, 109 NE 165; Terr. v. 

gan, 3 Mont. $2. 

74. Hill v. Houk, 155 Ala. 448, 455, 
46 S 562 [quot Cyc]; Atty.-Gen. v. 
Onset Bay Grove Assoc. 221 Mass. 
342, 109 NE 165; Simmons v. Mum- 
ford, 2 R. I. 172. 

75. Hill v. Houk, 155 Ala. 448, 
455, 46 S 562 [quot Cye]; Augusta 
v. Tyner, 197 Dl. 2423, 64 NE 878; 
| Smith v. Union Switeh, ete, Co. 17 
Pa. Super. 444. 

a gansport v. Dunn, 8 Ind. 
ms, 


“In order to constitute a dedication 
by parol there must be some act 
proved which would clearly indicate 
an intention of the owner to dedicate 
the land to public use.” Portland R,, 
etce.,, Co. v. Oregon City, $5 Or. 574, 
582, 166 P 932. 


wna Loansport v. Dunn, 8 Ind. 
i. 
78. Implied dedication by sale of 


lots with reference to plat see infra 
§ 43 et seq. 
tx Cal—Mayo v. Wood, 50 Cal. 


gk 
crak ae! v. Alling, 40 Conn. 
410. 

Til—Palmer v. Clinton, 52 Ill <A, 


Ky.—Campbell County Ct. vy. New- 
port, 12 B. Mon. 538. 

Me—Brown vy. Bowdoinham, Ti 
Me. 144.° 

Mo.—Perkins vy. Fielding, 119 Mo. 
149, 24 SW_ 444, 27 SW 1100; Golden 
v. Clinton, 54 Mo. A. 100. 

N. J.—Atlantic City v. Atlantic 
City Steel Pier Co., 62 N. J. Hg. 1389, 


49 A 822. 
bes Y.—Cady v. Conger, 19 N. ¥. 


6. 

Oh.—Reynolds vy. Stark County, 5 
Oh. 204, 

Pa—In re Tabor St, 26 Pa. Su- 


AnnCasi1916D | 67. 
1073; Culmer v. Salt Lake City, 27) 


per. 175. 
Vt.—State v. Trask, 6 Vt. 355, 27 
AmD 554 : 
W. Va—Deepwater R. Co. v. Ho- 


naker, 66 W. Va. 136, 144, 66 SE 104, 
27 LRANS 388 [cit Cyc]. 

See also Morris v. Benton County 
School Dist. No. 86, 68 Ark. 149, 
37 SW 569 (holding that a deed con- 
veying land for school purposes to 
the people of a certain school dis- 
trict, instead of to the school dis- 
trict, although informal, is at. least 
evidence of a dedication to public 
use, and the school district is the 
proper party to sue for a trespass 
thereon). 

fa] Thus (1) a deed of streets to 
“the present and future owners of 
town lots” is a_ dedication to the 
general public. Mayo v. ‘ood, 50 
Cal Fezie (2) So is a deed to the 
“inhabitants” of a town, Brown v¥. 
Bowdoinham, Ti Me. 144; Corbin v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 


§§ 38-41], 


lie use,®° or excepts from the land conveyed a land- 
ing place and highway;*! and the grantee by such 
a deed acquires an easement by grant or covenant, 
express or implied,®* but the deed constitutes at the 
same time an offer to the public of the use de- 
elared which the public can by acceptance render 
binding.®* However, in accordance with well settled 
principles already discussed,** the intent to dedicate 
must clearly appear from the terms of the convey- 
ance.S®> As is the case with other deeds ®* the prop- 
erty must be so described that it will be possible to 
ascertain what land is intended to be conveyed.’? 
However, an insufficient description may be cured by 
reference to a map accurately fixing the location.§§ 
[§ 39] d. Dedication by Other Writing. Ex- 
press written dedications may be made by less for- 
mal writings than deeds,*® such as an agreement to 
allow a way if another is closed,®° or a petition to 
have a way opened over one’s land if acted on by 
the authorities,®! unless others have’ failed to sign 
the petition and no action is taken thereon.®? And 
this is so, even though the property owner erased 
his name from a petition after the passage of the 
improyement ordinance, and also addressed a further 
communication to the city council, remonstrating 
against the making of an improvement at that time 
on account of the financial stringency, in which, 
however, he did not withdraw his offer of dedica- 
tion.®? So an express dedication may be made by a 


DEDICATION 


[18S C.J.] 87 


bond running to the commissioners of highways con- 
ditioned that upon the payment of a designated sum 
a warranty deed would be given for a right of way ° 
over certain land,®** or by a declaration in a plat 
that certain land therein designated was to be left 
open for the public benefit.’ And a letter of a 
property owner to the commissioners of the District 
of Columbia authorizing them to proceed with the 
widening of a certain road upon which his property 
abuts and promising thereafter to execute a deed of 
the land used for the purpose is not mere evidence 
of an intention to make a dedication by deed, but is 
in itself a sufficient dedication.°® An express dedi- 
cation may be contained in a will.’ But a mere 
agreement to dedicate on demand does not consti- 
tute a dedication,®® and a recorded return of a sur- 
veyor stating that part of a lot is given to a town for 
a public landing does not import dedication,®® 

[§ 40] e. Description of Property Dedicated. 
To constitute a good common-law dedication a defi- 
nite and certain description of that which is pro- 
posed to be dedicated is necessary.t The instru- 
ment relied on as dedicating property should show 
on its face at least enough to enable a competent 
surveyor to find with absolute certainty that which 
is assumed to be conveyed.? 

[§ 41] 3. Implied Dedication—a, In General. 
One of the methods of acquiring the right to the use 
of land for the public is that of the implied dedica- 


Dale, 57 Mo. 297. 

[b] Conveyance by trustees un- 
necessary.—If a deed is executed to 
trustees for the use of a county for 
the purpose of a courthouse with 
power to convey to the county, no 
eonveyance by them is necessary to 
give the public an interest in the 
land. State v. Trask, 6 Vt. 355, 
27 AmD 554. 

g0. Ark.—Simon v. Pemberton, 112 
Ark. 202, 165 SW X. 

Ill. —Barney v. Lincoln Park, 203 
Ill. 397, 67 NE 801; Richeson v. 
Richeson, 8 Ill. A. 204. 

. J—Mason v. Boss, 75 N. J. Eq. 
136. “T1 A 141 {rev on other grounds 
717 N. J. Eq. 527, 77. A 44]; Jersey 
City v. Morris Canal, etc., Co., 
N. J. Eq. 547. 

Pa.—Kaufmann v. Philadelphia, 235 
Pa. 276, 88 A 708. 

Tex.—Perrow v. San Antonio, ete, 
R. Co., (Civ. A.) 181 SW 496. 

W. Va.—Harper’s Ferry v. Kaplon, 
58 W. Va. 482, 52 SE 492, 493 [cit 
Cyc]; Riddle v. Charleston, - 43 W. 
Va. 796, 28 SE 831. 

Wis.—Trerice vy. Barteau, 54 Wis. 
99, 11 NW 244. 

Can,—Grand re RB, \Cofcv. | Bo 
ronto, 37 Can. S. C. 210. 

{a] Thus a deed of a lot forming 
a part of the block owned by the 
grantor, which recites that “the pres- 
ent alley-way ten feet in width, im- 
mediately west of and adjoining said 
property is hereby donated to the 
public,” was an irrevocable dedica- 
tion of the alley. Simon v. Pem- 
berton, 112 Ark. 202, 165 SW 297. 

81. Dougan vy. Greenwich, 77 Conn. 
444, 59 A 505 (where it was said 
that it was not necessary for the 
deed to declare expressly that such 
exception was for the benefit of the 
public). 

{a] A limitation in a conveyance, 
“it being understood that Ogden ave- 
nue is extended ...and dedicated 
as a public highway,” when ‘accepted, 
amounts to a dedication. Booraem 
v. North Hudson County R. Co., 40 
1 ee . 557, .562, 5 A 106 [aft 
39 N. J. Eq. 465]. 

82. Baltimore v. Northern Cent. R. 
Co., 88 Md. 427, 41 A 911. 
o 83. oo v. Dover, 6 Del. Ch. 1, 


oa. See supra § 33. 
85. Baltimore v. White, 


62 Md. 


362; Hobart v. Weston, 223 Mass. 
161, 111 A 779; Whyte v. St. Louis, 
153 Mo. 80, 54 SW 478. 

{a] Thus a clause in a deed pro- 
viding that the conveyance was sub- 
ject “to the express condition that 
no building or structure of any kind 
or nature whatsoever shall be placed 
or erected thereon or on any part 
thereof, but the same shall be for- 
ever kept open and unobstructed for 
public use and enjoyment,” was in- 
sufficient to constitute a dedication 
of the land to the public. Hobart 
v. Weston, 223 Mass. 161, 164, 111 
NE 779. 

[b] Covenant for personal use.— 
(1) The covenant as to use may be 
personal only. A deed of partition 
contained the following covenant: 
“And the said M. W. and J. H. B., for 
themselves and all others claiming 
under them, covenant with each oth- 
er, that they, and all others claim- 
ing under them, shall have free in- 
gress and egress through any and all 
of the streets, and alleys laid down 
on Poppleton’s Plat of Baltimore, 
which run through the land hereby 
conveyed.” It was held that this 
covenant was to run with the land 
respectively conveyed by the one to 
the other, and was intended for the 
enjoyment of merely a private right 
of way by the parties to the deed, 
and those claiming under them, over 
the streets and alleys within the 
bounds of the land described in such 
deed, and not as a dedication to the 
public of the beds of such streets 
and alleys. Baltimore v. White, 62 
Md. 362. (2) There is no dedica- 
tion to public use of a street and 
wharf by reason of a partition pro- 
ceeding, in which land is divided by 
commissioners into lots and streets, 
it being expressly stated in their re- 
port that the street and wharf are 
open for the sole and special use 
and benefit of the owners of the sev- 
eral lots fronting thereon, and are 
not dedicated or set apart as public 


highways or for public use. Whyte 
a St, Louis, 153 Mo. 80, 54 SW 
86. See Deeds § 61. 


ff Tally v. McInnis, 100 Miss. 59, 
56 313. 


es. Wheeler v. Oakland, (Cal. A.) 
170 P 864 (holding further that, 
where a deed offering to dedicate land 


for a street gave an indeterminate 
beginning point in description by 
metes and bounds, and referred to a 
map showing the location, the map 
was admissible to amplify the de- 
scription, although not recorded un- 
til after the deed was made). 

89. See cases infra this section. 

90. Atty.-Gen. v,  Biphosphated 
Guano Co., 11 Ch. D, 827. 

91. Trickey v. Schlader, 52 Tl). 78; 
Terrell v. Hart, 90 SW 958, 28 KyL 
901; Plumb vy, Granda Rapids, 81 Mich, 
881, 41 NW 1024. 


92. Gray v. Haas, 98 lowa 503, 67 
NW 394. 

93. Terrell v. Hart, 90 SW 958, 
28 KyL 901. 


94 Cook v. Harris, 61 N, Y. 448. 

95. Clarke v. Evansville Boat 
Club, 44 Ind. A. 426, 88 NE 100. 
ae Lapebunen vy. D CG, 8 ADD 


(D. : : 
South Covington, ete, R. Co. 
v. Newport, ete., Turnpike Co., 110 
Ky. 691, 62 SW 687, 28 KyL 68. 
Cincinnati v. McMakin, 8 Oh 
S&CP 691. 
Bacon y, Mulford, 41 N. J. L. 

1. See cases infra note 2. 

2. Sanders v. Riverside, 118 Fed, 
720, 55 CCA 240; Winnetka v. Prouty, 
107 Til. 218. Compare Parigould v. 
Lawson, 88 Ark. 478, 482, 115 SW 879, 
880 (where it was said: “It is not 
essential that the description be so 
precise that the location and identity 
of the land embraced are apparent 
from the description alone, but extra- 
neous circumstances may be consid- 
ered to show the application of the 
description”). 

{a] Thus it has been held that 
the mere coloring on a plat drawn 
to a scale of four hundred feet to 
the inch of a portion along one side 
of a strip marked as being thirty 
feet in width, to indicate that the 
colored portion was to be devoted to 
park purposes, is not sufficient to con- 
stitute a dedication which will de- 
feat a subsequent conveyance of the 
entire strip, where the coloring was 
not of uniform width, and there was 
nothing marked either upon the plat 
or on the ground by which the width 
of the intended park portion could 
be determined with certainty. San- 
ders v. Riverside, 118 Fed. 720, 55 
CCA 240. ; 
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tion of the same by the owner of the fee> A dedi- [§ 2] bh By Acquiescence in User by Public. 
eation is implied when the acts and conduet of the lang aequieseence in user by the public may under 
owner manifest an intention to devote the property | certain eireumstances operate as a dedication of 
te public use,* and are inconsisfent with any other ) land te the publie use* 
theory than that he Intended a dedieation= - It arises [§ 48] ce By Sale of Land with Reference to 
by operation of Isw.* and, according to many de Map or Plat+*—(1) Streets or Alleys—(a) General 
eisions, is founded upen the decirme ef estoppel in | Rule. Where the owner of real property makes a 
pais” and mot upon grants Under some eireum-/ plat of it and divides the land inte lots and blocks, 
stances dedication will be implied even against the | mferseeted by streets and alleys, and sells any of 
express declarations of the owner of the land® | the lots with reference to such plan, or where he sells 
Whether = dedication has been made is essentially | with reference te the map of a town or city, in whieh 
& question of faci, and a fect which may be estab- | his land is so sid off, he thereby dedicates the streets 
lished by indirect evidence2* as no formalities in | and alleys to the use of the public,* unless it ap 
makine a3 dedication are essential*+ | pears either by express statement in the eonvey- 
—- _farion y. Skillman, 127 Ind./Isnd which was platted in anticipa-/ mopolis, 95 Ala. 118 I$ Sa = 


138, 2 NE 676. 131 LRA 55; Mason/ tien ef the extension of 2 city to) LRA 62; Reed vw. Birmine 
™ Sieux = 2S De 48 32 NW) such Isnd expressly previded. that a} Ala. 333, 9 S 161; Evans YS Se eanr 


Wie, $$ AmSR Se2 street mamed im the deeds should not nah, cite. R. Go. 90 Ala. $4, 7S T3s8; 
& U. S—Circinnati wv. White, 6 be considered as dedicated te the! ee vw. Webb, S87 ‘Ala. 6538. 6 

Pet. 433, $8 L. ed. £52. } city er te the public. & dedication of |S 408; Steele vw. Sullivan,, 70. Ala. 
Cal—Pea v. Msrin County, 183/ sech street could he joni from | 388. 

Gal. 223, 37 P 203. 26 LRA 6358. | the use of the ‘street by the parti-! Alaska—Valdez Bank Vv. Von Gaun- 
Cenn—Kent wv. Pratt, T3 Conn / tieners and their wendees, the ex-/ ther. 3 Alaska 637. 

S73, 48 A 415 j tension of the street after the city/ Ariz—Thorpe v. Clanton, 10 Ariz 
Ind —Poseywille v. Gateweod, >} had extended heyond the Bssaerss the! ty = P 1061. 

int NE 483. construction by the city ef an ex-} K—Breokfield v. Block, 123 Ark 
Towa—DeCestello v. Cedar Rapids | pensive bridge where the street) iss" ist SW 448; Simon vy. Pember- 

iv? Tewa tS 153 NW $33. - eressed a Stream, the imprevement | ton, 12 Ark 302, 165 SW 23ST: 
Minn—Huriey v. West St. Paul, $3 | of the street by the city mere than} Frauenthal vw. Sates as Ark. 352, 

Minn. £81. S6 NW 427. twenty years after the partition, and | 123 SW 385: Paragoul Lawson. 
Mo— Triplett v. McPhearsen, 172) the fsilure of the Partitioners er) PSS Ar® £78, 115 SW Stee * Stattgart 

ae A. S68, 157 SW S37. ftheir vendees to institute legal pre- | ¥. Jehn, $5 Ark. 520. 108 SW 541; 


~ H-——State vw. Atherton, 16 N. | eeedimes te resiraim the construction! Brewer v. Pine Bluff, $0 Ark. £89, 
lef the bridge and improvements as/ #83, 8ST SW 1034 [eit Cre); Diekin- 
Oki>—Kee v. Ssiterfield, 46 OE) 680, | trespasses, and their availing them-} son Ww. Arkansas City Impr. Ce. T7 


348 P 243. iselves ef the henefits of the im-/ Ark. 570, 82 SW 21, 113 AmSR 170; 
Or—Portisnd KR... ete. Ca. wv. Ore-| preyements). Hope v. Shiver, TT Ark. if7, $0-SW 
gon City, SS Gr. 574, i66 P $32. } . 2.) See infra § 125 1ee3. 
Tenn— MicKinner. v. Dancan, 421 / Ik. See supra § 33 Cal—Berten Vv. ‘An Persons, © 
Tear 2s. 118 SW 683. 12 Cal—Hihe Co. vy. Senta Cruz! 170 P 151; Eltinge v. Sanites, 171i a 
Pex Poindexter vw. Schaffner, (Civ.| 178 Cah 436 158 4 62 68 [elt) 278, 152 P $15, AnnCasl$i7A., 1143; 
A.) 162 SW. 22. Kseufman v_ Prench,! Cre]. | Les fmeelcs ¥. MeCollum. 156 Cal 
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Sw 42. 42 Minn—Bere v. Lea, $3 Minn 121,} Cerf v. SESS 94 Cal 131, 28 P 47: 
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Lynch, 23_Uish 303, 64 P 933. ; Galinda, §¢ Cal 182. 24 P 1025; San 
rs 2 Wa—Roundiree 1 ¥. Ehatcht SE Bae Sat —airtton ¥. Duck, 26 U. G Q| Leandre v. Le Breton. 72 Cal 170, 
Sy Wash. 414. 107 P 345, 27 LRANS | B i. 13 P 405; Stene v. Brooks, 35 Cal. 
873. See also infra §§ 115-123. | 489: Kittie v. Pfeiffer, 22 Cal. SE 
W._ Va—Pierpeint v. Harrisville, § | “Tt is every day's practice, te pre-} Wheeler v. Oskland, (4.) 270 P S64: 
W. VWa..215. sume & dedication of Iand te the) Pea. v. Lausenour, 25 Cal. A. 44, 148 
Tm the ease of an implicd 4 public use from 2n Requiescence ef) P SSS; Davidew v. Griswold, 23 Cal 
Gon there must be same act er course/ the owner im such use” Knigchi v. = 188, 137 P 618; Myers v. Kenyon, 
of conduct from which the law would | Heaton. supra. Gal A. 112, _ ES Sse: Smith ¥. 
imply an intent to dedicate. Port- 1S. Cross references: Smith. 2 Cal. A. S78,.131._P $90. 
land R.. etic. Ca vw. Oregon City,-$5 | Eifect. of plattins land witheut sales Ca v. International 
Or. 574. 166 P $32. Te same ‘Steet | see infra § 151. Trust Ca, 30 Cole. 467, 78 P FST: 
Peseryville vy. Gatewood, (ind A.) iit! | Length of street or Righwey eal Moust Lumber Ca vy. Denver, 21 


Cele. 1, £28 P 237; Denver v. Clemenis. 
Herris vw. St. Helens T2 Or./| Rishi te revoke dedication see ede Cale. 472. 


ae 283. eated see infra § 133. 
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(A) fit NE 433. i eated see infra § 132. | Del. 7s, i2 A 3$4,.31 A $74, & Del. Ch. 
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eS R.. ete. Ca vy. Gre-/ Irwm v. Dixion, 8 How. 10 18 E. ed} 192, 80 A 684. 
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Tex—Ssan Antonio v. Sullivan. 23/ +. New Orleans. 222 Fed 260, 138 \ida East Coast R. Go. v. Worley, 49 
Tex. Civ. A. 618. 67 SW 42 Snowden i122 Fed. / Fis. 237, 38 S G18) Price .v. Strat- 
¥ See supra § 1 | 483 [aif 128 Fed. tis, 63 CCA 161]: ton. $3 S 664: Porter v. Carpenter, 39 
& Athens wv “Burkett. Fenn. Ch. | Kroger w. Censtable, 116 Fed. 7122} Fis. 14. 21 S 88; Wimter v. Payne, 
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‘Am implied dedication arises Es | Als —Rudoiph v. Birmingham, i188 ree ¥. Proffer, 23 oo 
operation of Isw from the acts of the} Ala 620, 65 S 12006; South, ete. R | 705, 714,182 P 573 [eit Cyel; Baise 
d. ~ City v. Hon, 14 Ida 272, 278, 94.P 


eiple ef estoppel Im pais It does | Hichiand Reality Co. w. Avondsle} 187 [quat Cre]. 

mot assume 2 <srant. but thsi the/ Land Co, 174 e4 ms 326. 56.S Tié; Tii—Hilimer Co. v. Behr. 264 Hil. 
owner. Er his conduct. or his acuul| Gadsden v. Strother, 172 Als. 56, 55/ 56S, 186 NE 481; LaSalle Varnish Co. 
escence Im the use of the peblic of | S 183; Smith v. Opelika, 165 Ala. 630,/ v. Gles, 254 HL “326, 98 NE. 538; ei 
the Iand for the specified purpese.|5i S $21: Teaeiek w. Blyton, 161} ball w. City of Chicago, 253 Ri 103, 
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Imcenventenced by 'a deprivation of! Realty Co. ¥. Birmingham Mach... ete. | Hb 147, 81 NE 56: Nelson v. 

the use, is estopped from interfering | Co, 160 Als. 461, 48 S 448; Jackson! dolph, 222 Tl. 531, T8 NE $14; Corn- 
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1$2S.0C: I) 381i 

Ss. D.—Sweatman!v. Bathrick, 17 
S. D. 188, 95 NW 422. 

aes Sims v. Chattanooga, 2 Lea 


Tex.—Corsicana vy. Zorn, 97 Tex. 
817, 78 SW 924; Smith v. Navasota, 
72 Tex. 422, 10 SW 414; Preston v. 
Navasota, 34 Tex. 684; Krueger v. 
Gulf, ete, Co.,) (Civ. A.)' 191 SW 
151; Gibson v. Carroll, (Civ. A.) 180 
SW 630; Kaufman v. French, (Civ. 
A.) 171 SW 8381; Poindexter v. Schaff- 
ner, (Civ. A.) 162 SW 22; Clement 
v. Paris, (Civ. A.) 154 SW 624; Pull- 
man v. Houston, 59 Tex. Civ. A. 48, 
125 SW 69; San Antonio v. Rowley, 
48 Tex) Civ. A. 376, 106 SW 753; 
Wiess v. Goodhue, 46 Tex. Civ. A. 
142, 102 SW 793; Corsicana v. Ander- 
son, 33) Tex. Civ. A. 596, 78 SW 261; 
- v. Ft. Worth, (Civ. A.) (82 Sw 

43. 


Utah.—Sowadzki  v. Salt od 
County, 36 Utah 127, 133, 104 P 111 
{quot Cye]. 

Vt.—Abbott v. Mills, 3 Vt. 521, 23 
AmD 222. 

Va—Sipe v. Alley, 117 Va. 819, 


86 SE 122 (under express statutory 
provision); Taylor v. Com., 29 Gratt. 


(70 Va.) 780. 
Wash.—Seattle v. Hinckley, 67 
Wash. 278, 121 P 444; Shertzer v. 


Hillman Inv. Co., 52 Wash. 492, 100 
P 982; Lueders v. Tenino, 49 Wash. 
521, 523, 95 P 1089 [cit Cyc]; La 
Bounty v. Seattle, 46 Wash. ote 89 
P 480. 
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ance ** or otherwise 1° that the mention of the street 
was solely for purposes of description and not as a 


dedication thereof. 
[§ 44] (b) Reason for Rule. 


the rule is that the grantor, by making such a con- 
veyance of his property, induces the purchasers to 
believe that the streets and alleys will be kept open 
for their use and benefit,!7 which use ineludes the 
right in the purchasers that all persons whatsoever 
as occasion may require or invite may so use the 
streets;1 and having acted upon the faith of the 


grantor’s implied representations 


conduct, he is equitably estopped as well in refer- 
ence to the public,as to his grantees from denying 


W. Va.—Elkins v. Offhaus, 74 W. 
Va. 339, 81 SE 1132; Elkins v. Dono- 
hoe, 74 W. Va. 335, 81 SH 1130. 

Wis.—Lins v. Seefeld, 126 Wis. 610, 
105 NW 917; Smith v. Beloit, 122 
Wis. 396, 100 NW 877; Barteau v. 
West, 23 Wis. 416; Weisbrod v. Chi- 
cago, ete, R. Co., 21° Wis. 602. 

Ont.-—Re Lorne Park, 30 Ont. L. 
289, 295, 5 OntWN 626 [app dism 
33 Ont. L. 51, 59, 7 OntWN 558, and 
quot Cyc]; McGregor v. Watford, 13 
Ont. L. 10,.8 OntWR 479; Pedlow 
v. Renfrew, 31 Ont. 499 [aff 27 Ont. 
.A. 611];, Roche v. Ryan, 22 Ont. 107; 
Guelph v. Canada Co., 4 Grant Ch. 
ae C.) 632; Reg. v. Boulton, 15 U. 

Qe Bay272 

ee —Geoffrion v. Montreal Park, 
ete., R. Co., 20 Que. Super. 559. 

N..W. Terr—Edmonton y. Brown, 
1 Terr. L. 454 [aff 523 Can: SC. 


08]. 

“Tf anything is to be regarded as 
settled, it is that, when one who is 
the owner of a tract of land in a 
municipality cuts it up into lots and 
Sells them as laid out on a plan 
which he has adopted, showing 
streets and alleys thereon, there is 
not only an implied covenant by him 
to the owner of each lot that the 
streets and alleys, as they appear 
upon his plan, shall be forever open 
to the use of the public, but a dedi- 
cation by him of the same as high- 
ways to the use of the public for- 
ever, and the municipality itself can- 
not extinguish the easement which 
each lot owner thus acquires by pri- 
vate contract with the owner of the 
plotted ground.’ Tesson v. H. K. 
Porter Co., 238 Pa. 504, 86 A°-278 
[quot Henderson v. Young, supra]. 

[a] Bule applied.—(1) Where land 
was dedicated to a city for use as a 
cemetery, and the city made a map 
and plat of the land and sold lots ac- 
cording to the plat, the lands being 
shown by the map to be laid off with 
alleys and roadways, there was a ded- 
ication of such thoroughfares to the 
public. Weiss v. Taylor, 144 Ala. 440, 
39 S 519. (2) The government by issu- 
ing patents in accordance with a reg- 
istered plan made by a squatter there- 
by adopts the plan and dedicates to 
the public highways shown thereon. 
Edmonton y. Brown, 1 Terr. L. 454 
[aff 23 Can. S. C. 308]. (3) Where 
the owner of land makes a_ plat there- 
of as an addition to a city and re- 
cords it, and then executes deeds of 
lots therein described as being in 
such addition, there is a dedication 
of a strip in the addition, clearly in- 
dicated by the map as intended as a 
street or an open way reserved for 
the public, whether or not the pur- 
chasers buy with special view to that 
particular strip. Martinez v. Dallas, 
a nem 54, 109 SW 287, 113 SW 

[b] Where land owned in common 
was platted and subSequently was di- 
vided among the tenants, each re- 
ceiving certain lots and blocks, the 
fact that lots and blocks were still 
owned by the several alleged dedica- 
tors or their privies was of the same 
force in effectuating the dedication 
of streets and alleys inter sese as if 
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The reason for 


[§ 45] 


General. 


based upon his 


sales of lots had been made to third 
persons, and either of such dedica- 
tors might object to the revocation 


of the dedication if the objection was, 


manifested in apt time. Dickinson 
v. Arkansas City Impr. Co., 77 Ark. 
570, 92 SW 21, 113 AmSR 170. 

[ec] Conveyances including space 
designated as street.—Where lots 
sold are not bounded by, but so. de- 
scribed as to actually include, a 
space that might constitute part of a 
street extended, it must appear that 
there was a dedication by the propri- 
etor, and that. it was accepted and 
recognized by the municipality in 
order to divest subsequent purchas- 
ers of the title and possession. Sand- 
ford y. Covington, 14 SW 497, 12 
KyL_ 450. 

[d] Subsequent change of location. 
—Where the owners of land platted 
it and laid out blocks and streets in- 
cluding a street, and afterward by 
four separate conveyances recognized 
a subsequent plat by the city engi- 
neer showing a changed location of 
the street, and made no objection to 
the public use of the street as so 
changed, there was a dedication 
of the street, not only as originally 
platted, but as changed by the sec- 
ond plat. Sweatman v. Bathrick, 17 
Ss. D. 138, 95 NW 

[e] Rededication.—Even if the orig- 
inal dedication of a street shown on 
a map including leased tide lands 
with reference to which lots cut 
from such lands were sold preceded 
the state’s grant of such lands, so as 
to be extinguished by such grant, 
subsequent conveyances of the plat- 
ted land, referring to the map, oper- 
ated to rededicate the street over 
the original tract as shown on the 
map as well as over the tide land 
which had then been acquired by the 
original dedicator. McAndrews, etce.. 
Co..v. Camden,'78 N: J. Eq. 244, 78 


A 232. 

15. Wallace v. Cable, 87 Kan. 835, 
838, 127 P 5, 42 LRANS 587 [quot 
Cyc]; Green v. Miller, 161 N. C. 24, 
76 SE 505, 508, 44 LRANS 231 [cit 
Cyc]; Ramstad v. Carr, 31 ND 504, 
506, 154 NW _ 195, LRA1916B 1160 
[quet Cyc]. And see infra § 47. 

16. Wallace v. Cable, 87 Kan. 835, 
838, 127 P 5, 42 LRANS 587 [quot 
Cyc]; Green vy. Miller, 161 N. C. 24, 
76 SE 505, 508, 44 LRANS 231 [cit 
Cyc]; Ramstad v. Carr, 31 N. D. 504, 
154 NW 195, LRA1916B 1160. 

17. Green v. Miller, 161 N. C. 24, 
76 SE 505; 44° LRANS) 231. 

18. Corning v. Woolner, 206 Il. 
190, 69 NE 53; Clark v. McCormick, 
174 Ill. 164, 51 NE 215; In re Open- 
ing of Pearl St., 111 Pa. 565, 5 A 430. 

“The right passing to the pur- 
chaser is not the mere right that 
he may use the street, but that all 
persons may use it.” Quicksall v. 
Philadelphia, 177 Pa. 301, 304 [quot 
Woodward vy. Pittsburgh, 194 Pa. 193, 
198, 45 A 91]. 

19. U. S.—Cincinnati v. White, 6 
Pet. 431, 8 L. ed. 452. 
po ag aad ha v. Clements, 3 Colo. 
Ida.—Hanson v. Proffer, 23 Ida. 
705, 132 P 573; Boise City v. Hon, 


[§§ 43-45 


the existence of the easement,’® and from appro- 
priating the land so dedicated to a use inconsistent 
with that represented by the map upon the faith of 
which the lots are sold.?° 
that the legal consequences of sales made under such 
conditions should be neither uncertain nor obscure.** 
(c) Extent and Limits of Rule—aa. In 
In applying this rule 2? the courts have 
discussed its extent and limits.?* wi 

Making of map by owner. 
the plat should have been made by the owner of the 
land;?* it is sufficient that he recognizes and ap- 
proves a plat made by another making sales with 
reference thereto.”® 


Public poliey requires 


It is not essential that 


14 Ida, 272, 278, 94 P 167 [quot Cyc]. 

Ky. —Louisville v. Mutual L. Ins. 
Co., 147 Ky. 141, 148 SW 782. 

‘Me.—Bartlett v. Bangor, 67 Me. 
460, 468. 

Nev.—Shearer y. Reno, 36 Nev. 443, 
455, 136 P 705 [quot Cyc]. 

N. J.—Vanatta y. Jones, 42 N. J. 
L, oes 

N. C.—Green vy. Miller, 161 N. C. 
24, 76 SE 505, 508, 44 LRANS 231 
[eit Cyc]. 

N. D.—Ramstad vy. Carr, 31 N. D. 
504, 506, 154 NW 195, LRA1916B 
1160 [quot Cyc]; Cole v. Minnesota 
L. & T. Co., 17 N. D. 409, 117 NW 
354, Pa [quot Cyc]. 

—Morse v. Whitcomb, 54 Or. 
abe "102 P. 788, 103 P 775, 135 AmSR 

Tex.—Martinez v. Dallas, 102 Tex. 
54, 109 SW 287, 113 SW 1167. 

Ont.—Re Lorne Park, 30 Ont. L. 
289, 295, 5 OntWN 626 {app dism 
33 Ont. L. 51, 59, 7 OntWN 558, and 
quot Cyc]. 

“Where there is nothing .in the 
deed, nor upon the plan, showing 
the contrary, the presumption that 
the streets marked upon the plan, 
are intended for public streets, as 
soon as the municipal authorities can 
be induced to locate and accept them 
as such, is as strong as that the 
grantee shall have a private right 
of way over them. If such is not 
the intention of the grantor, it is no 
hardship to require him to say so in 
his deed.” Bartlett v. Bangor, supra. 

20. Clark v. Elizabeth, 40 N. J. 
L. 172; Steel v. Portland, 23 Or. 176, 
a iP 479; Oswald v. Grenet, 22 Tex. 


fa] “Of the propriety of the rule 
(1) there can be no question. It 
is based on the most obvious prin- 
ciples of fair dealing; the principles 
which require the vendor to deliver 
to his vendee that which the latter 
has bought and paid for—the prin- 
ciples which hold men to their law- 
ful bargains.” Clark v. Blizabeth, 
40 N._ J. 172, -275. 92) “phe 
principle upon which the binding and 
irrevocable nature of a dedication 
rests, appears to be this: that when 
once a way, street, ete., has been laid 
out on the soil, or on a map, and 
property has been purchased in ref- 
erence thereto, the resumption of 
the street, or way, by the proprietor, 
would be an act of bad faith, and a 
fraud upon any interests acquired 
upon the faith of its being left open. 
Hence, it operates as an estoppel in 
pais of the owner, from exclusive 
use of the property, or indeed any 
use, which is inconsistent with the 
public use, to which it has been 
dedicated. It precludes the party 
from re-asserting any right over the 
Jand, so long as it remains in public 
use.” Oswald v. Grenet, 22 Tex, 


e102. 
21. Boise City v. Hon, 14 Ida, 272, 
94 P 167. 

22, See supra § 43. 

23. See infra this section and §§ 
46-48. 

24, See cases infra note 25. 

25. Ark.—Hope v. Shiver, 77 Ark. 
177, 90 SW 1003. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 45-47] 


Filing plat. It is not essential that the plat 
should have been filed,?° or that it should appear on 
the maps of the municipality.*7 

The plat need not be attached to the deed where 
the lots are conveyed by the numbers corresponding 
to the numbers upon the plat, and where the plat 
and the streets thereon are referred to in the deed.?® 

Statute against implied covenants. The fact that 
a statute provides that no covenant shall be im- 
plied in any conveyance of real estate does not in 
any way affect the operation of the rule.?® 

Sale without conveyance. Proof of dedication by 
inference from acts of mapping and platting land, 
and selling lots by reference to the map, is insuffi- 
cient, unless the sales are shown to have been ef- 
fectuated by conveyances.*® It is the estoppel re- 
sulting from an effective grant, recognizing the high- 
way, that produces the inference of dedication.*+ 
The mere act of mapping, platting, and selling, not 
followed by conveyances or public use, of the land, 
will not prove dedication.%? j 

Attempted restriction of dedication already accom- 
plished. If an owner of land effected a dedication 
to publie use of a strip of land by filing of a map 
of platted land including it and afterward disposed 
of the platted property with reference to the map, 
whatever may have been written in contracts or 
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deeds relating to the land would not avail to re- 
strict the dedication already accomplished, nor 
would the acceptance by purchasers of lots, of deeds, 
or of contracts relating to the use of the dedicated 
strip affect it.?° 

[§ 46] bb. Necessity for Specific Designation 
of Land as Street or Alley. To show an intent to 
dedicate a space marked on a plat as a street or al- 
ley it is not necessary that the space should be desig- 
nated as such in express terms.*4 It will be sufficient 
if upon consideration of the entire plat there is 
manifested an intent to dedicate the strip as a street 
or alley.*® Nevertheless if all that appears upon the 
face of the plat is a blank space, and there is noth- 
ing to show that the land covered by it has been 
devoted to a public use, it cannot be held from the 
face of the plat alone that the owner intended by 
the recording of the plat to devote the premises 
represented by the blank space upon the plat to the 
public use.*° 

[§ 47] ce. Reference for Purposes of Descrip- 
tion Only. Notwithstanding a sale of lots by refer- 
ence to a map or plat, there is of course no dedica- 
tion of streets or alleys designated therein, where 
the conveyance expressly states that the reference 
to streets or alleys is for purposes of description 
only,?? or where it is otherwise manifest that this 


Ind.—Hall v. Breyfogle, 162 Ind. 
494, 70 NE 883. 
168 


Iowa.—Schultz_v. 
Iowa Lined 150 NW 1063 

N. J.—Gillman v. Bloomfield, 78 N. 
Jeol: 67° 73 A 604. 
(Civ. <A.) 


Tex.—Clement v. Paris, 
154 SW_ 624. 

[a] Rule applied —(1) Where a 
landowner knew of the proposed loca- 
tion of a street through her land, 
and, when she objected to the im- 
provement, put the same on a ground 
other than as to location, and after 
the grading was completed conveyed 
part of the land adopting the street 
graded as a monument and conveyed 
subject to the rights of the town in 
such street, her acts constituted a 
dedication. Gillman v. Bloomfield, 78 
N. J. L. 67, 73 A 604. (2) One who 
purchases four lots and sells two of 
them described in the conveyance as 
lots in the original town of “A” 
thereby recognizes the plats of such 
town, and the streets and alleys by 
which the lots were bounded, and 
cannot afterward question the le- 
gality of the plat. Schultz v. Strin- 
ger, 168 Iowa 668, 150 NW 1063. 

{b] Adoption of unauthorized plat. 
—The acts of proprietors in recog- 
nizing an unauthorized and invalid 
plat recorded on the proper public 
record, and selling lots or blocks in 
reference thereto, and as marked 
thereon, is an adoption of such plat 
so far as to constitute a dedication 
to the public of the streets and alleys 
indicated thereon, which is effectual 
as to lot purchasers. Hall v. Brey- 
fogle, 162 Ind. 494, 70 NE 883. 

26. Rudolph v. Birmingham, 188 
Ala. 620, 65 S 1006; Thomas vy. Cowin, 
147 Ala. 478, 39 S 898; Brookfield v. 
Block, 123 Ark. 1538, 184 SW 449; 
O'Donnell y. H. K. Porter Co., 238 


Pa, 495, 86 A 281. 

27. Garvey _ v. Harbison-Walker 
Refractories Co., 213 Pa. 177, 62 A 
7178; Transue v. Sell, 105 Pa. 604. 

28. Trutt v. Spotts, 87 Pa, 389. 

29. Baker City Mut. Irr. Co. v. 


Aas — 58 Or. 306, 110 P 392, 
seer Vanatta v. Jones, 42 N. J. L. 
PO ban Vanatta v. Jones, 42 N. J. L. 
coe Vanatta v. Jones, 42 N. J. L. 

33. East Birmingham Realty Co. 


Vv; atop Bp Mach., etc., Co., 160 
Ala. 461, 49 S 448. 


apts keyg 


34. See cases infra note 35. 

35. Ala.—East Birmingham Realty 
Co. v. Birmingham Mach., etc., Co., 
160 Ala. 461, 49 S 448. 

Cal.—Los Angeles vy. McCollum, 156 
Cal. 148, 103 P 914, 23 LRANS 378; 
San Francisco v. Burr, 36 P 771. 

Ill.—Kimball y. Chicago, 253 M11. 
105, 97 NE 257; Ingraham v. Brown, 
231 Ill. 256. 83 NE 156. 

Ind.—Indianapolis vy. Kingsbury, 
101 Ind. 200, 51 AmR 749. 

Kan.—Arnold v. Weiker, 55 Kan. 
510,640 “PP "90F: 

Or.—Oregon City v. ec 
R. Co., 44 Or. 165, 74 'P' 9 

Wis. Weisbrod Vv. Chicaee: etc., R. 


ete., 


Co., 21 Wis. 602; Sanborn vy. Chi- 
cago, etc., R. Co., 16 Wis. 19. 
[a] As otherwise expressed, al- 


though a map or plat does not desig- 
nate eo nomine a street or alley in 
the area plotted, such designation 
may as certainly appear from the 
situation created by the relative lo- 
eation of blank spaces of lots or 
blocks, and from the purposes to 
which the lots or blocks are expected 
to be devoted, and from the lines and 
courses indicated by the map as they 
relate to lines of the subdivisions 


made, Moragne vy. Gadsden, 170 Ala. 
124, 54 S 618. 
[b] Reason for rule—‘‘The rea- 


sonable presumption is, that a way, 
appropriately designated by lines 
drawn from point to point, which ap- 
pears upon a plat executed for the 
purpose of being’ placed upon record 
as exhibiting an addition to a city, 
is a public way, unless, indeed, there 
is something in the plat itself ex- 
hibiting a contrary intention.” In- 
dianapolis v. Kingsbury, 101 Ind. 
200, 209, 51 AmR 749 (per Elliott, 
J.). To same effeet Oregon City v. 
2 es ete., R. Co., 44 Or. 165, 74 


[ec] Bule applied.—(1) Where a plat 
of a town showed a strip of land 
varying in width from a few inches 
to one hundred feet, extending 
through the town, with alleys. and 
cross-streets opening into it, and 
which afforded the only means of 
connection between two portions of 
the town, and the strip was not 
marked in any way, but other vacant 
spaces on the plat were marked as 
reserved for private property, the 
strip was to be regarded as dedicated 
to the public. Oregon City v.) Ore- 
gon, ete., R. -Co.,~44-Or. 165,74 P 
524. (2) Although a strip was not 


on the face of the map of platted 
property described and named as a 
street, it was not numbered as a lot, 
nor by lines cut off from the adjoin- 
ing streets and bounded, as were the 
lots shown on the plat. It joined a 
public street, and so far as the map 
showed furnished the only means of 
access to such street, and through it 
to the numbered lots of the subdivi- 
sion. It was held that the facts that 
the strip was not named or desig- 
nated as a street and that its north- 
erly end was cut off by a dotted 
line did not overcome the inference 
that it was intended to mark a street 
or public highway. Los Angeles v. 
McCollum, 156 Cal. 148, 103 P 914, 
23 LRANS 378. (3) Where a town 
plat shows a strip extending across 
an entire subdivision between a rail- 
way right of way and blocks, and 
marked upon its margin are the fig- 
ures “138,” and the surveyor certi- 
fies “all measurements are taken in 
feet and parts of a foot, and the 
several sizes of the lots and blocks 
and widths of streets and alleys are 
marked on their margins, as shown 
upon the plat,” an intention to dedi- 
cate the strip as a street is shown, 
although the strip was not named 
thereon as a street, since an inten- 
tion to dedicate may be established in 
any conceivable way in which it may 
be manifested. Ingraham v. Brown, 
231 Ill. 256, 259, 83 NE 156. 

B36. Poole v. Lake Forest, 238 mi. 
305, 87 NE 320, 
Birge v. Centralia, 218 Ill. 
NED 1035; Chicago v. Drexel, 141 Ill. 
89, 30 NE 174; Coe College v. Cedar 
Rapids, 120 Iowa 541, 95 NW. 267. 

37. Baltimore v. Fear, 82 Md. 246, 
33 A 637; Pitts v. Baltimore, 73 Md. 
326, 21 A 52; Matter of New York, 
83 ‘App. Div. 513, 82 NYS 417; Lake 
Shore, etc., R. Co. v. Cleveland, 1 Oh. 
NP 1. See also Glenn vy. Baltimore, 
67 Md. 390, 10 A 70 (holding that 
this presumption was repelled by the 
facts that the lessor, at the time of 
the lease, was actively resisting and 
continued to actively resist the city’s 
claim of dedication, and that such 
description was necessary in order 
to identify the lands as the same 
lands which the city was authorized 
by ordinance to lease). 

fa] ZDilustrations.—(1) The owner 
of land opened a street through it, 
which he graded, paved, and curbed, 
and he sold and leased lots bounding 
on the street, and built and leased 
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is the only purpose of the reference.*® 

[§ 48] dd. Sales with Reference to Unopened 
Streets. Map made by municipality. Where a street 
is laid out through municipal aetion without the 
concurrence of the owner of the land or any action 
on his part, and the street has not been opened, it 
is held that a conveyance describing the land con- 
veyed ag bounded on such street does not amount to 
a dedication of the street to the publie;’® but in 
some jurisdictions the courts have reached a diamet- 


rically opposite conelusion.*? 
Map made by owner, 


houses fronting thereon, The gas 
company ran its pipes through the 
street to light these houses; city 


gas lamps were erected; and various 
vehicles drove over the street to ace 
commodate the residents of the 
houses bounding thereon, In every 
deed or lease made by such owner he 
inserted a clause to the effect that 
the reference to the street was in- 
tended Solely for the purpose of de. 
soription, and was not intended to bo 
a dedication of it for the public use 
or as a public highway, Tt was held 
that there was no dedication of: the 
street, Baltimore vy, Fear, 82 Md, 
246, 38 A 687, (2) The ownor of 
land filled in the office of the register 
of the city of New York a map show- 
ing thereon the land laid out into 
lots .and streets, but the map cone 
tained a statement to the effeet that 
the streets were merely for conven- 
jence in deseription, and not with 
intent to dedicate the same to public 
use, Shortly before the filing of the 
map the landowner had deeded cer 
tain lots, and the deed referred to 
the map as “to be filed,” and recited 
that the streets shown on the map 
were for deseription merely. Tt was 
held that it conclusively appeared 
that the landowner did not Intend to 
part with the title to the land In- 
eluded within the “streets.” In re 
i York, 88 App, Div. 618, 82 NYS 


38. Ala.—Tloole 23 
Ala, 190, 

Cal.—Corf vy. Piloging, 94 Cal, 181, 
29 P 417, 

La.-Alexandria v. Thigpen, 120 La, 
298, 456 S258, 266. [olt Cyo), 

N,. Ji-Meredith v. Sayre, 82 N. J. 


oe 657, 
. YoeMatter of Boach Avo, 70 
Hun $61, 24 NYS 87. 

N. C--Chureh v. Dula, 148 N, Cc. 
262, 61 SH Gag, 

Pa.-Scott v. Donora Southern R, 
Co., 882 Pa, 684, 72 A 282; puichsa)| 
v. Philadelphia, 177 Pa, 801, 36 A 
609; Patterson vw People's Natural 
Gas Co, 172 Pa, 604, 88 A. 576, 

r aS CareerOne v, Mumford, 2 R, 


See also Louisville v, Hall, 8 Ky. 
Op, 827 (holding that where grantors 
own land not platted, and convey 
the same as a tract, referring tn the 
deed to a named stroet- and to the 
location of portions of the lands on 
either aide of auch street, but not 
making the street a boundary, thoy 
do not thereby dedicate the atreet to 
the public, sinee the reforenee to the 
street in the deed was a mere mat- 
ter of a deseription), 

fa) Rule applied.—(1) Whore a subs 
urban tract after having been plate 
ted as a subdivision, waa sold as a 
whole by metes and bounds, a ref. 
erence to the plat attached to the 
deed will be econgigered as for the 
purpose of deseription, and. not of 
dedieation, Alexandria v, Thigpen, 
120 La, 298, 45 S& 268, 255 felt Oye), 
(2) The deseriptions of lota, in parti. 
tion proceedings, by reference to the 
atreots indicated on a plan of the 


v. Atty.-Gen,, 


According to a number of 
decisions, even though the map or plat is made by 
the owner himself, a sale of lots with reference to 
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[§§ 47-49 


unopened streets delineated on the map or plat will 
not operate as a dedication thereof? but the weight 


against this view.’2 However, a 


call in a deed for a street as one of the boundaries 
of the land conveyed is not sufficient to establish a 
dedication of the street to publie use, where at the 
date of the deed no street in point of fact existed 
either by marks on the ground, or upon any paper, 
plot, or plan or other deed made by the grantors, 
or for which they were responsible, and where there 


is no evidence that any such street had ever been 


[§ 49]. ee. 
Jossession recorded under the act of 
fay 31, 1901 (P.L. P 352), by refer- 
ence to the plan, do not show an 
intention to dedicate anew to public 
use the streets named in the plan, 
there having been no acceptance of 
the first dedication; but such deserip- 
tions were simply used to identify 
the property with which the parties 
were dealing, Seott v. Donora South- 
ern R, Co.,- 222 Pa. 634,°'72 A 282. 
(3) A call in a deed to a portion of 
lots abutting on a street, the dedi- 
eation of which had been revoked, 
and the land therein purchased of 
the town by the owner of the lots, 
while such owner, to “a stake, the 
old S. West corner of lot 87, on the 
edge of old Ashe Street, thence with 
the line of lot 87 and Ashe Street,” 
was only meant for description, and 
has not the effect of a rededication. 
Chureh v, Dula, 148 N, C,. 262, 266, 
61 SH 6389. (4) Where tenants in 
common of land made partition of 
their estate leaving undivided a 
strip of land forty feet in width, 
extending from a public street to 
the private property of another, and 
spoke of it in the deed of partition 
as a street, and sold lots bounding 
upon said undivided strip as upon a 
street, it was held that said undi- 
vided strip terminating upon private 
land and extending neither to another 
way, nor to a mill, a market, or 
other public place, the acts of the 
owners of the land, although they 
might give the owners of adjoining 
lands a right of travel thereover, 
could not be considered a dedication 
thereof to the public as a highway. 
Simmons v. Mumford, 2 R. LL 172, 
(6) Referring to a street, in a deed, 
as a boundary as it pppests upon a 
yrivate map representing the exist- 
ne fences and walls upon the prem- 
ises, when no part of the street. in 
question tis conveyed and when it is 
used as & pasture under a lease pro- 
viding for the maintenance of the 
existing fences, does not amount to 
a dedication, Matter of Beach Ave., 
70 Hun 861, 24 NYS 87%. (6). The 
mere mention of the streets as land- 
marks in deeds conveying parts of 
the land, without deseribing it by 
lot or bloek, or as bounded by any 
of the streets, is not such an adop- 
tion of the map as to constitute a 
dedication of the streets, Cerf v, 
Prloging, 94 Cal, 181, 29 P 417%, (7) 
Where the owner of a lot subdivided 
it, and left a strip of land between 
the subdivisions, which was a mere 
cul-deesac, the faet that in his con. 
voyances thereof were references in 
the deseription to such strip of land 
did not constitute a conclusive dedi- 
eation of such mh to the public 
na a highway, Gilfillan v. Shattuck, 
148,.Cal. 27, 75 P 646) 

[b] Street shown on plat but. not 
mentioned in deed.—Where a refer- 
enee in a deed to streets on a publie 
lat is manifestly for the purpose of 
ooation only, it does not operate as 
© dedieation of other atreets shown 
on the pas but not mentioned in 
the deed, Camden v. MeAndrews, 


used by the publie, or accepted as a street by the 
publie authoyities.4% 


Miscellaneous, Conveyances by the 


39, Cerf v. Pfleging, 94 Cal. 131, 
29 P 417; Pitts v. Baltimore, 73 Md. 
326, 21 A 52; In re Wayne Ave,, 124 
Pa, 185, 16 A 631; In re Brooklyn St., 
118 Pa, 640, 12 A 664, 4 AmSR 618; 
Carroll v. Asbury, 28 Pa. Super, 354. 

“The distinction between the sale 
of lots according to a plan made by 
the owner upon which streets are 
laid out and the mere reference in 
aid of description to streets pro- 
jected by the municipality is mani- 
fest. In the former case the infer- 
ence of dedication arises, in the lat- 
ter it does not.” Quicksall v. Phila- 
delphia, 177 Pa. 801, 85 A 609. 

[a] The reason assigned is that 
in these circumstances “the refer- 
ence to the street is evidently for 
the convenient description of the 
property. Thus, where the deed de- 
seribes the land as crossing Wayne 
street [an unopened street], and 
again as recrossing it, it is precisely 
as if the deed had described it as 
crossing a brook or other natural fea- 
ture of the land, and is no more 
a dedication of the land to public 
use in the one case than it would be 
the dedication of the brook in the 
other, in the sense of preventing the 
owner from claiming damages for the 
openkis In re Wayne Ave., 124 Pa. 
185, 187, 16 A 6841, 

[b] Rule applied.-—A deed of land 
excepted and reserved “all that part 
of the above described property ly- 
ing within the lines of Bates St. as 
laid out upon the plan of the City,” 
but the street was not named as a 
boundary, or referred to in the de- 
seription, The grantee conveyed 
parts of the tract as bounded by 
Bates street, and his grantees also 
sold lots as fronting on Bates street. 
The street had not been opened, and 
no proceedings to open it had been 
begun. It was held that the land 
so reserveéd was not a highway on, 
which a gas company could enter, in 
order to lay pipes, and the original 
owner could sue for a trespass there- 
on Patterson v. People’s Natural Gas. 
Co,, 172 Pa. 654,559, 33. A)675.) 
Sherer v, Jasper, 93 Ala. 630,: 
In re Twenty-ninth St, 1 
4 Wyman vy. New 
11. Wend, (N, Y.) 486. 
Linton. v. Guillotte, 10 Rob. 
(La,) 857; Matter of New York, 73 
App. Div. 894, 77 NYS 81; Matter of 
Hleventh Ave., 49 HowPr (N. Y.) 208. 

42. U. S.—Barney v. Baltimore, 2 
F. Cas. No, 1,029, 1 Hughes 118 [rev 
on other grounds 6 Wall. 280, 18) 
L,. ed, 826), ‘ 

Del.—Fulton v, Dover, 18 Del. 78, 
12. A.894,°31 A 974, 6 Del. Ch, 1/26 


638, o 

Tll—Zearing v. Raber, 74 TL. 409.) 

Kyi~Newport Pressed Brick, ete., 
Co. v. Plummer, 149 Ky, 634, 149 SW 
905; Sehneider v, Jacob, 86 Ky. :101,) 
6 SW 350, 9 Kyl 882. 

Pa —Scheuler vii Com, 26 Pa, 62; 
Barnes v. Philadelphia, ete, R. Co, 
27 Pa. Super, 84. ] ; 

, OC—Mekenna v. Lancaster Dist, 
16.8. GQ DL. 381. ’ 

43. Wogan v. Burneson, 44 Pa, 
Super. 409, 38 


§§ 49-50] 


owner of the fee of land adjoining a public street, 
by deeds referring to maps of such land, do not 
operate as a dedication, as a part of such street, of 
a strip of the land the use of which had been ac- 
quired by a railroad company which subsequently 
executed a conveyance of the absolute title to such 
strip to the city, to be used for the purpose of a 
publie street, where the deeds and maps were made 
prior to the conveyance to the city and while the 
railroad company was still in possession." 
Notwithstanding a convey- 
ance of lots bounding on a strip of land designated 
as a street or alley in a map or plat there is no 
dedication to publie use where the street or alley 
is marked ‘‘reserved’’ in the plat.*® 

if any there be, 
which an owner owes to the purchaser at a judicial 
or foreed sale applies only to the land deseribed and 
sold, and, where streets to which he has title are not 
ineluded in the description, such warranty does not 
result in a dedication of such streets to the pub- 


Reservation in plat.: 


Judicial sale. The warranty, 


lie.*8 


Where the locus in quo does not appear to be lo- 
cated in a street as indicated on the plat the plat 
unexplained is not evidence of an intention to dedi- 


eate,*? 


Subsequently acquired land. While the making 


44. Girone v. Brooklyn, 68 N, Y. 1. 

45. A. & L. D. Holland Co, 
Vv. Northern Pag, R,, Co,, 208 Fed. 
598 [aff 214 Fed, 920, 181 CCA 216); 
Cleveland v. Bergen Bldg, ete, Co, 
(N. J. Ch.) 55 A 117; Patterson. v. 
People’s Natural Gas Co., 172 Pa. 
564, 838 A 575, 

fa] Tllustrations.—(1) The sale of 
lots in accordance with a plat which 
showed them fronting on a strip of 
land occupied by railroad tracks does 
not constitute a dedication of such 
strip as a street by estoppel, where 
by the dedicatory language of the 
plat it was expressly reserved for 
railroad purposes. H. A, & IL, 
Holland Co, vy, Northern Pacific R. 
Co,, 208 Fed. 698 [aff 214 Fed. 920, 
181 CCA 216]. (2) Conveyance by 
the owners of lots referring to two 
maps, in one of which a street is laid 
out and in the other of which a strip 
is marked reserved, do not amount 
to a dedication of the strip to public 
use, Cleveland v. Bergen Bldg,, ete, 
Co. (NE Sy) Ch.) A %. 

46. Leader Realty Co. v. Lakeview 
Land Co., 183, La. 646, 68 S 258. 

47. McGourin Vv. Funiak 
Springs, 61 Fla. 502, 62 
Fla. 556, 42 S 187 (holding further 
that where it appears that the locus 
in quo is not located in a street, as 
clearly indicated on a plat made and 
filed, with reference to which lots 
were sold, that the locus in quo was 
never abandoned and never accepted 
or used as a public street, and that 
it was, from a date soon after the 
filing of the plat for eighteen years, 
inclosed and occupied by the owner 
and those holding under him, such 
inclosure and occupancy are inecon- 
sistent with an intent to dedicate). 

48. Camden v. McAndrews, ete, 


Co., 85.N. J, L. 260, 88 A 1084. 
49. Camden v. McAndrews, ete., 
Co,, 85 N. J. L. 260, 88 A 1084, 
50, Camden v. McAndrews, etd, 
Co., 85 N. J. L. 260, 88 A 1084 
51. Camden v. McAndrews, ete., 
baa 85 N. J.-L, 360, 88 A 1 1034, 
52. Hawthorn v. Myers. 87 SW 
593, 18 KyL 608. See also Baltimore 
v. Northern Cent. Co., d. 


, 8 
427, 41 A 911 (holding that a deed 
to land north of and “bounding east- 
erly on the center line of Chase 
Street,” but not reserving to the 
grantor the fee of such street, which 
was then unopened and a part of his 
land, does not impliedly dedicate the 
street named, for a dedication can be 


DEDICATION 


eonveyanee of lar 


time the map wa 


erty. 


be implied.®? 
[§ 50] (2) 8 
By the weight of 


with equal force 
lots with referen 


whieh he has ado 
eated to the publ 


implied only where a grant bounds 
on a street the fee of which is re- 
served in the grantor). 

53. Effeot of a, land without’ 
Bales seo infra § 151, 

Right to revoke dedication see in- 
fra §§ 148, 150. 


54 See supra § 48. 

65. Cole v, Minnesota L. & TT. 
Co., 17 N, D, 409, 117 NW $54, 857 
[quot Cye)]; Morrow ve Highland 


Grove Tract. Co,, 219 Pa. 619, 69 A 
41, 128 AmSR 677, 

56. U. S.—Railroad Supply Co. 
Hart Steel) Co., 222 Fed. 261, 
CCA 28 [rev on other grounds 
U.S. 394, 87 Sct 606, 61 L. 
1148]; Grogan v. Haywood, 
161, 6 Sawy. 498; Ruch vy. Rock Isl- 
and, 20 F. Cas. No. 12,105, 6 Buss. 


Ark.—Mebane v. Wynne, 127 Ark. 
$64, 192 SW 221; Frauenthal v. 'Sla- 
ten, 91 Ark, 850, ‘121 SW $896; Davies 
v. Epstein, 77 Ark. 221, 224, 92 SW 
19 [ait Cyc], 

Cal,—Casserly v. Alameda County, 
158 Cal. 170, 94 P 765; Archer v. Sa- 
linas: City, 9$ Cal. 48, 28 P 839, 16 


Vv. 
188 
244 


LRA 145; San Leandro y, Le Breton, 
72 Cal. 170, 18° P 405; Davidow v. 
Griswold, 28 Cal, A. 188, 187 P 619. 

Conn.—Street v. Leete, 79 Conn. 
852, 65 A 878; Pierce v. Roberts, 57 
Conn. $1,117 A 275, 


Pla—Florida Bast Coast R. Co. vw 


Worley, 49 Pla, 297, 8&8 S 618. 
Ga.—Bast Atlanta Land Co, w 
Mower, 188 Ga, 880, 75 SH 418. 
Tll.—Riverside v, Maclain, 210 Tl. 
808, 71 NW 408, 102 AmSR 164, 66 
LRANS 288. 
Ind.—Rhodes_ v. Prk pnd scae RE 


Ind. 21, 43 NW 942 
Dunn, 8 Ind. 878. 
siavet ine tat Vv. ‘Portland, 8 B. Mon. 
La.—New Orleans v. Carrollton 
Land Co., 181 La, 1092, 60 S 695; 
ponte v. Lyons, 181 La, 678, 60 S 


Me.—Bartlett v. Harmon, 107 Me. 
451, 78 A 842; Northport ‘Wesleyan 
Grove Campmeeting Assoc, v. An- 
eee: 104 Me, 842, 71 A 1027, 20 LRA 


Logansport v. 


NS 
Mass.—Abbott vy. Cottage City, 143 
Mass. 521, 10 NE $25, 58 AmR 148, 


Minn,—Poudler vy, Stinaapbta 108 
Minn. 479, 115 NW 274; Middleton 
i Wharton, 41 Minn. 266, 43 NW 


“Nebr.—Bhmen_y, Gothenburg, 560 
Nebr. 715,70 NW 287. 


marked on the plat as ‘‘public squares, 
‘public grounds,’’ 


[(18C.J.] 63 


and use by a landowner of a sales map or plat of 
his land showing lots, 


blocks, and streets, and the 
ids by reference thereto constitute 


a dedication to public use of the streets delineated 
thereon so far as the ownership extended 


at the 
s made,*® it does not constitute a 


dedication of streets lying outside the owned tract,*® 
although the land be subsequently aequired,®’ unless 
there be some further act evidencing an intent to 
dedicate streets traversing such after-acquired prop- 


Conveyance calling for center of street. Where 
the conveyance does not eall to bound on a street 
but for the center of one which does not appear to 
have been previously dedicated, no dedication can 


quares or Parks °’—(a) In General. 
authority the rule regarding dedi- 


cation by estoppel with reference to streets °* applies 


to public squares and parks.®> In 


other words, where the owner of real property sells 


ee to a plat made by himself, or 
pted, he will be held to have dedi- 
ie use such pareels of land as are 
?) ‘(narks,’?’ 


’? ete.,5® in the ab- 


‘commons, 


Bayonne v. Ford, 48 N. J, 
a "Price v. Plainfield, 40 N. J. 
Fessler v. Union, 67 N. J. 
56 A 272 [aff 68 “N.S. Ha. 
60° A 1184]; Bozarth v. Neg Har- 
Bow City, (Ch.) 108 A 405. 
N. Y.—Burffalo, ete, R. Co, v. Hoy- 
er, 214 N, Y. 286, 108 NM 455 [rev 
NYS 311; 


White v. Moore, 189 App. Div, 269, 
128 NYS 1012; De Witt v. Ithaca, 15 
Hun 568; Perrin v. New York Cent. 
R. Co., 40 Barb. 66 [rev on other 
grounds 86 N. Y. 120 (aff 41 N. Y¥ 
619 mem)]; Watertown vy. Cowen, 4 
Paige 510, 27 AmD 80. 

C.—Conrad v. West End Ho- 
eta, Co. 126 N. GC. 776, 86 SH 


D.—Ramstad vy, Carr, 81 N. D. 
606, 154 NW. 195, LRAI916B 
quot Cyc]; Cole v. Minnesota 
lL, & To Co, 1% N. D. 409; 117 (NW 
364, 857 [quot Cye]. 

Oh.—Huber v. Gazley, 18 Oh, 18. 

Or.—Steel v. Portland, -28 Or, 176, 
81 P 479; Chureh v. Portland, 18 Or, 
78, 22° P1528, 6 LRA’ 259: 

v. ‘Tract 604° 219 ‘Pa. 
619, 622, 69 A 41, 128 AmSR 677 [quot 
Cye]; Com. vy. Connellsville Borough, 
201 Pa, 164, 560 A 826; Jones v. 
Girard Borough, 11 Pa,’ ‘Dist. 285, 
26 Pa, Co, 886, 

Tex.—Sanborn v. Amarillo, 42 Tex, 
Civy A. 115, 98 SW 473. 

Vt. Abbott v. Mills, 3 Vt. 521, 28 
AmD 222, 

Wash.—-Shertzer v. Hillman Inv. 
Co., 62 Wash, 498, 100 P 9823; Lue- 
ders v. Tenino, 49 Wash, 621, 95 P 
rote [eit Cye], 


147 App. Div. 205, 182 


N. 
504, 
1160 


Pa.—Morrow 


. Va—Deepwater R. Co. v. Ho- 
naker, 66 W. Va. 186, 144, 66 SE 
104, 27 LRANS 888 feit Cye]. 


thy Reason for rule—The  deci- 
sions rest upon the theory of implied 
representations of purchasers of lots 
that such squares or parks have been 
dedicated to the public. Cole v. Min- 
nesota Tu. and T. Co. 17 N. D. 409, 
117 NW 3h4 

[b] Rule applied.—(1) A camp- 
meeting association purchased land 
for an addition to its camp ground, 
and laid it out into lots for lease or 
sale, with an open space of about one 
acre for a park. A plan was made, on 

which the lots were designated by 
A eS and the open space marked 
“Bay View Park.’ Lots were leased 
“in perpetuam,” and others conveyed 
in fee by reference to the plan. It 
was held that there was a dedication 


DEDICATION 


64 [18C.J.] [§ 50 
sence of facts showing a contrary intention." Pub- | is marked ‘‘park,’’ or ‘‘square,*” there is no dediea- 
lie policy requires that the legal consequences of | tion of the land so marked for publie purposes where 


the acts of the party making 
eate that there was no imtent 
to the publiec,“* or where the plat contains an ex- 
press statement that ‘‘this park is reserved from 
public use, and title kept in proprietors.”* > How- 
ever, the fact that the park is designated by the 
proprietor’s name does not imply private owner- 
ship.** The use of the word ‘‘grove’’ instead of 
‘‘park’? on the plat is immaterial, where the plat 
| shows an open square marked ‘‘grove,”’ colored in 
green with paths through it, since an intent to devote 
| to a public use is sufficiently indicated thereby.** Se 
) the fact that a tract of land in addition to 
: 
: 
) 


the plat clearly indi- 
to dedicate the land 


sales under such conditions should be neither uncer- 
tain nor obseure®S Words of the character under 
consideration written upon a block of land desig- 
nated upon a map are as significant of a dedication | 
and of the use to which the land is dedicated as is | 
the word ‘‘street’’? written upon such map;*° the | 
words carry with themselves the idea of an open oF | 
jnelosed tract of land for the comfort and enjoy- | 
ment of the inhabitants of the city or town in which | 
it is located.©2 Nevertheless, the question of dedi- | 
eation of land to a public use being one of imten- 
tion, it is not an inflexible rule that designating in 


a deed certain bounding premises as public grounds being 
amounts to a dedication of them. It may be ap- designated as a park is also designated as a lot by 


parent that the reference was merely for purposes 
of deseription.*s Notwithstanding the sale of lots 
with reference to a plat on which a pareel of land 
of the park to the use of the public | Sid: “The reasonable inference! 
and adjoining lot owners, and that from the existence on & Map of this; 


the association surrendered its right | description of a tract marked off as & 
te exercise any acts of control that} park or other public improvement, iS 


numbers, and that the statutes relating to dedica- 
tion require persons making the plat to deseribe all 
lots intended for sale by progressive numbers is not 


62. Brown vy. Greenfield Co 


mg. Soc., 
203 Fed. 687, 121 CCA 581 [ait 197 
Fed. 238]. 


6S. Brown v. Greenfield Cong. Soc. 
687, 121 CCA 581 [att 197 


would hinder the public from the | that such easement is intended toj 203 Fed. 
full enjoyment of it. Nerthport Wes-| give yalue to the adjacent lots, and} Fed. 238]. See alse supra § 47. 
leyan Grove Campmeeting Assoc Vv. after such inference has been drawn) 64 Adoue vy. LaPorte, 58 Tex. Civ. 


‘Andrews, 104 Me. 342, 71 A 1027, 20 | and sales effected on that footing, the | A. 206, 124 SW 134 (as where he im- 
LRANS 876. (2) Where defendants | burthen should be thrown on the) proved, rented and paid taxes on the 
platted a town Site, marking one} vendor to show, by the clearest | land); Grand Hotel Co. v. Cross, #4 
block by the numeral 2, and sold lots | proofs, that the inference thus made/ U. CG Q. B 153. 

surrounding such block. representing | was unwarranted”). | [aj] TWilwstration—The owner of & 
the same to be a public square, they | 59. See cases infra note 60._ | township let, having some mimeral 
were estopped by reason of such acts) 60. U. S—Hoyt v. Gleason, 65 | springs upon it supposed to be valu- 
and representations to deny the dedi- | 685; Bayliss v. Pottawatamie County, | able, subdivided the land into vil- 
cation of such square for such pur-/|3 F. Cas. No. 1,142, 5 Din. 549. lages, lots, and streets, according to 
pose. Cole v. Minnesota L. & T.| <Ariz—Evans v. ankenship, 3$9/a plan registered in 1839, and by 


Co. 17 N. D. 409, 117 NW 354, 357/ P $12. which sold and conveyed lots. On 
[quet Cre]. (3) On a plan made by | Cal.—Archer v. Salina City, $3 Cal. | this plan was represented a square 
A app @ circle marked “Place/| 43. 28 P $39, 16 LRA_145. ealled “Richmond Square” in- which 
Tivoli.” and two streets diverging} Ga-—East Atlanta Land Co. v./ the springs were situate. Until 1877 


75 SE 418. 
R. Co. v. Joliet, 


Brightwood, 145 


therefrom with strips in 
marked. “Canal de Fivoli” 
Sales 


the center | 
and “Canal | 
were made in| 


Mower, 138 Ga. 3380, 
ni—Chicago, ete. 

79 Di. 25. 
Ind.—Rhodes V. 


no charge was made for the water 
to these who came to drink it, but 
it was charged for by ‘the gallon 
when carried away, and was sent to 
different parts of the country for 
Tt was held that this showed 


used by the public for thirty years. 
There was held to be a complete dedi- | 
eation. Sarpy v. Municipality No. 
9 Ea. Ann. 587, 61 AmD 221. 


{ec} A Lot Marked “ER.” “Pro Bono 
* on which there is a spring, | 

indicates a dedication to the public} 
rather than to the county. Raleigh 
County v- Ellison, § W-. Va. 308. 

{d] In on with other facts 

owing intent to dedicate.—(1) 
Where a purchaser of land filed in 
the office of the county clerk a map 
showing a portion of the premises 
as a park, and induced the holder of } 
an outstanding contract for the pur- | 
chase of a portion embraced in the/ 
designation of the park to surrender 
his contract and accept other lots on 
the representation that he intended to 
ereste a park, and then laid out 
streets about the park, planted a row 
of trees along the outer edge of the 
sidewalk, and another row some dis- 
tance inside the sidewalk surround- 
ing the park, and built an ornamen- 
tal post fence with an opening in 
each corner where he placed a turn- 
stile, and sold lots with reference to 
the map and made deeds referring to 
it, this constituted a dedication of 
the park as to grantees in the deeds 
or their successors in title. White Vv. 
Moore, 73 Misc. $6, 132 NYS 441. ©) 
A plat of lands into lots, streets, and 
alleys in a public square made by 
commissioners appointed by Acts 
(14786) ¢ 11, followed by 2 recogni- 
tion thereof by the owner who leased 
a lot described by number on the 
plat and as bounded on the public 
square, constitutes: dedication of 
the public square. Cushwa V. Wil- 
liamsport. 117 Md. 306, $3 A 389. 

57. Bartlett v. Harmon, 107 Me. 
451, 78 A $42. 

5S Boise City v. Hon, 14 Ida, 272, 
4 P 167: Bayonne v. Ford, 43 N. J- 

992, 294 (in which it was further 


| Cyrus, King of Persia, 


Land Co., 131 La. 

Mo—Goode v. St. Louis, 
257, 20 SW 1048; Price v. Brecken- 
ridge, 82 Mo. 378, 5 SW 20; Hannibal 
v. Draper, 36 Mo. 332. 


N. J.—Hoboken M. EB. Chureh Vv. 


| Hoboken, 83 N. J. L. 13, 97 AmD 


N. CG—Bath v. Boyd, 23 N.C 


194. 
- D—Ramstad_v. Carr, 31 N. D. 
504, 154 NW 195, LRAISI6B 1160. 

Oh—Huber v. Gazley, 18 Oh. 18 
[aff $ Oh. St. $99]. 

Or.—Steel v. Portland, 23 Or. 176, 
31°-P 479. | 
Re Sena vy. Hazen, 207 Pa. 52, 56} 

Wis—Williams v. Smith, 22 Wis. | 


594. 
fa] The term is not & 
plicable to a te enclosure.— 
may be conceded that the word ‘park’ 
has been used in other ages and in 
other countries, eccasionally, to mean 
a traet of land enclosed and stocked 
with beasts of chase, Such as that de- | 
seribed by Nenophon as belonging to) 
filled with wild 
beasts which he hunted on horse- 
back: but we doubt whether the or- 
inary citizen of Pike county got his| 
notion of a park from Xenophon. . . ./ 
But the American meaning of ‘park,’ 
is... ‘a piece of ground set apart 
and maintained for public use and 
laid out in such a way as to afford 
pleasure to the eye as well as oppor- | 
tunity for open air recreation.” ” | 
Com. vy, Hazen, 207 Pa. 52, 57, 56 Aj 


263 [quot with app Ramstad_v. Carr, | 
steel . 504, 154 NW 195, LRAI9I6B) 


61. See supra § 33. 


ithe water 


Hotel Co. v. Cross, 44 U. CQ. B. 153, 
168 (where it was said: “The evi- 
denee is altogether against such an 
intention, for it would be contrary to 
reason to suppose that the owners 
of the property intended te dedicate 
to the public the only thing that 
made the property of value, and out 
of which alone they hoped to reim- 
burse themselves for the large outlay 
made in its development”). 

Baker v. Vanderburg, $9 Mo. 
384, 12 SW 463. 

6s. Eh Gothenburg, 50 
Nebr. T15, TO NW 2ST. But compare 


Toronto v. MeGill, 7 Grant Ch. (U. C.) 


462 (holding that “McGill's Square.” 
designating grounds occupied by_ the 
residence and grounds of the dedica- 


| ter, does not show a @edication to the 
t | public). 


67. Morrow v. Highland Grove 
Tract. Co. 218 Pa. 619, 622, 69 A 
41, 123 AmSR 67T (where it was 
said: “We do not attach any sigrtifi- 
eanece to the fact that the word 
‘grove’ is used on the plan, rather 
than the word ‘park.’ The intention 
of the owners to dedicate a breathing 
space, when they, prepared and re- 
corded the plan, is manifest. It is 
common knowledge that a grove is 
the nucleus of a park or pleasure 
ground for the pedple. The Century 
Dictionary defines a grove as ‘2 group 
of trees Of indefinite extent, but not 
large enough to constitute a_ forest; 
especially such a group considered as_ 
furnishing shade for avenues and 
walks.” And the Standard Dictionary 
defines a park as ‘an open uare or 
plaza, usually containing shade trees © 
and seats’). 


1, 292, 284. (in which it was further” Gl. See supre § eee 


For later cases, developments and changes in the law see cumulstive Annotations, 


same title, page and note number, ' 


PY 


§§ 50-53] 


incompatible with the purpose on the part of the 
owner to dedicate the land to publie uses.°S And 
where the owners of land filed with the clerk of the 
cireuit court a plat thereof, on which the land was 
laid: off into blocks, lots, and streets, and a parcel 
shown thereon was marked ‘‘Park,’’ the fact that 
a dedicatory imstrument attached to the plat only 
purported to dedicate the streets or highways shown 
thereon does not clearly show an intent not to dedi- 
eate the park or reserve such parcel from dedica- 
tion.®® 

{[§ 51] (b) Blocks Left Blank. The mere leay- 
ing of a blank upon the plat without any designa- 
tion of its purpose does not of itself sufficiently in- 
dicate an intention to dedicate the premises repre- 
sented by the blank or undesignated space to pub- 
he use.7° Nevertheless, where the owner has left 
blank a block in the plat instead of subdividing it 
into lots, it may be held to be dedicated as a pub- 
lie square or park if such appears to be the intention 
of the person making the plat.™4 And it has been 
held that such block was dedicated as a public square 
where it appeared that the proprietors of the town 
site recognized it as such, and sold lots fronting 
thereon at an enhanced price.*? However, it was 
held that a dedication of land for a public square 
cannot be implied against the heirs of the grantor 
from its representation as a mere blank, undistin- 
guished from the streets surrounding it, upon a par- 
tition made by such heirs and by reference to which 
they conveyed lots, twenty years before the expira- 
tion of the period within which the election to open 
it was vested in the grantees of the square or their 
assigns, where the square was then covered with 
buildings and such map did not profess to show a 
partition of all the land inherited.*$ 
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[§ 52] (8) Landing or Wharf. The principles 
applicable to streets or alleys,’ and to parks or 
squares,’ have no application to a landing or 
wharf.?* 

{§ 53] (4) Shore Lands between Platted Street 
and Body of Water. Where a town is laid out with 
a street running parallel with a navigable river and 
a narrow strip of land between the street and the 
river is wholly exeluded, and does not appear upon 
the face of the plat, the strip will not be consid- 
ered as dedicated to public use.47 And there is of 
course no dedication of a strip of land lying between 
the street and a navigable body of water where the 
plat expressly reserves the strip for the use of the 
owners.’S It has similarly been held that the filing 
of a plat of an addition bordering on a lake show- 
ing the lot line as coming to the top of a bluff did not 
amount to a dedication to the public of a strip of 
land between the top of the bluff, or the lot line, 
and the water line,’® and that the fact that a plat 
showing lots lying along a seashore and streets 
thereon showed the location of the oeean and the ad- 
jacent beach and water line did not amount to a 
dedication of the beach to the public, so that there 
should be an open and unobstructed view of the 
ocean.S® So it has been held that where the owner 
of a tract of land abutting on a lake lays it out into 
lots and blocks, streets and avenues, and files a plat 
thereof, in accordance with law, noting on the plat 
the lots and blocks, and the dimensions of each, and 
the streets and avenues, and between the lots near- 
est the water line and the water line designates a 
vacant strip of land, as ‘‘beach’’ and ‘‘sand beach,’’ 
and files with the plat a dedication of the streets 
and avenues, the filing of such plat and dedication 
does not amount to a dedication of the beach to the 


68. Ramstad v. Carr, 31 N. D. 504, 
154 NW 195, LRAI916B 1160. 

69. Florida East Coast R. Co. v. 
Worley, 49 Fla. 297, 38 S 618. 

70. Poole v. Lake Forest, 238 Ill. 
305, 87 NE 320, 23 LRANS 809. 

fa] MWlustration— The lake front 
lots on a plat extended only to the 
top of the bluff, and the space be- 
tween it and the water line was not 
platted. Parks were designated on 
the plat, but they did not include 
such space. Subsequently the owner 
conveyed the entire shore strip, ex- 
cept a part of it immediately adja- 
cent to a park. It was held not to 
establish a dedication by the’ owner 
of such space to the public. Poole 
v. Lake Forest, 238 Ill. 305, 87 NE 
320, 23 LRANS 809. 

71. Peo. v. Willison, 237 Ill. 584, 
86 NE 1094. See also Moragne v. Gad- 
sen, 170 Ala. 124, 54 S 518 (holding 
that, although a map or plat does not 
designate eo nomine park or common 
in the area plotted, such designation 
may as certainly appear from the sit- 
uation created by the relative loca- 
tion of blank spaces and lots or 
blocks, and from the purpose to 
which the lots or blocks are expected 
to be devoted, and from the lines and 
courses indicated by the map as they 
relate to lines of subdivisions 
made). 

72. Princeville v. Auten, 77 Ill. 325. 
See also Weger v. Delran Tp., 61 
N., J. L. 224, 226, 39 A 730 (a case 
very similar on the facts and in the 
conclusions reached. Here a vacant 
square was left but was not dedi- 
cated on the plat as a square or 
park. However, the proof showed 
that all the other blocks were di- 
vided into numbered lots; that the 
block in question was distinguished 
from the other blocks by a different 
coloring, by the delineation of trees 
and of paths, and by rough repre- 


[18 C. J—3] 


sentation of a fountain in the center; 
that a map showing these things was 
shown to prospective purchasers, and 
that the owner declared to many per- 
sons his intent that this square 
should be and remain for publie use 
as a place for recreation and pleas- 
ure to the public. The court, after 
referring to the evidence, said; “Al- 
though the map did not designate 
this block in words, as a ‘square’ or 
‘park,’ yet it’ contained persuasive 
evidence that it was intended for a 
different use than that to which the 
other blocks were designed to be put, 
and from Bechtold’s acts and dec- 
larations, which were admissible evi- 
dence, there was the plain inférence 
capable of being drawn that he in- 
tended to dedicate the block to pub- 
lic use”). - 

73. New York v. Stuyvesant, 17 
N. Y. 34 [aff 10 HowPr 76]. 

74. See supra § 43. 

75. See supra § 50. 

76. Palen v. Ocean City, 64 N. J. 
L. 669, 46 A 774; O'Neill vw. An- 
nett, 27 N.S. Li 290, 72 AmD 


64. 

fa] Reason for rule.—‘‘A wharf is 
very different from a highway or a 
park. ...A landing may be public 
in the sense that it is open to all 
comers, but wharfage is demandable 
by some one, and in order to con- 
clusively indicate that the public is 
to have a proprietary right, some- 
thing more than calling the structure 
a ‘wharf’ is essential. It is a wharf 
whether in public or private control, 
and its delineation and name on a 
map have no effect whatever in de- 
termining its character.” Palen v. 
Ocean City, 64 N. J. L. 669, 672, 46 
A 774, 775. 

77. Cowles v. Gray, 14 Towa 1, 5 
(where it was said: ‘It was clear- 
ly competent for the proprietors, in 
laying off a town on the river to 


withhold from public use whatever 
ground, and wherever situate, that 
they may choose, and as a matter 
of law and fact it is withheld, un- 
less affirmatively it appears. to 
be set apart for. the public 
use’’), 

78. Florida Hast Coast R. Co. v. 
Worley, 49 Fla, 297, 38 S 618. 

y. Lake Forest, 238 Ill. 
305, 87 NE 320, 28 LRANS 809 (on 
the principle that to establish a ded- 
ication the particular use for which 
the land was intended must plainly 
appear). 

80. Poole v. Rehoboth, 9 Del. Ch. 
192, 196, S80 A 683 (where it was 
said: “It was not like cases where 
plots showed that spaces were desig- 
nated as ‘park,’ ‘open square,’ ‘public 
ground,’ ‘commons’ and_ the like. 
There were no such marks indicat- 
ing on the plot any permanence of 
openings, or that the space would 
not be so built on as to obstruct a 
full view of the ocean. There was 
no covenant in the deed of the com- 
plainant’s land to that effect, or 
which impliedly insured him that no 
structure would be built on the shore 
or east of Surf Avenue, or that his 
view of the ocean would not be ob- 
structed. The dedication stands on a 
grant, and the grant, if any be made, 
must have been made to the public, 
and not to any individual grantee, so 
far as appears in evidence”). See 
also Chicago v. Drexel, 141 Ill, 89, 30 
NE 774 (holding that, where land is 
platted along a lake shore as an ad- 
dition to a town, and on the plat a 
strip is left between the platted 
blocks and the shore line, the plat 
does not amount to an offer to dedi- 
cate the strip as a public street 
where nothing was placed upon 
the plat indicating an intention 
to hg such space to public 
use). 
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publie, as it does of the streets and avenues desig- 
There are, however, a num- 
ber of decisions which, although they differ some- 
what on the facts from those just considered, do 
not seem to be in harmony therewith, 
in one case which has reached the opposite conclu- 
sion,** it has been held that where there is a dedica- 
tion by a plat and sale of lots in accordance there- 
with, and a strip between a street delineated on the 
plat and a navigable river along which the street 
fronts, appears as an unmarked space on the plat, 
such strip as well as the street itself must be con- 
sidered as dedicated to the public.*$ 
similarly held that where the plat of a village 
showed a street of designated width parallel with 
the shore of a lake and abutting thereon, but did not 
show the meander line of the lake, although the name 
of the lake appeared on the plat next to the street, 
and no intervening space between the street and the’ 
lake was shown, there was a dedication giving the 


nated on such plat.$! 


public access to the lake.®* 


[§ 54] d. By Leasing Land with Reference to 
A landowner by staking out a town site upon 
his land, building houses, improving streets, and 


Plat. 


81. Deffenbaugh v. Washington 
Water Power Co., 24 Ida. 514, 1385 P 


247. 

82. Calhoun v. Faraldo, 114 La, 
766, 88 S 551, 

83. Faith v. Owensboro, 145 Ky 
276, 140 SW 312 (holding that, where 
the plat of a town dedicated as a 
street land bordering upon a navi- 
gable river, the space lying between 
the bank and the water, not being 
réseryed, was also dedicated to public 
use, particularly as the grantor ac- 
quiesced in an express dedication by 
the city); Uniontown y, Berry, 72 
SW 295, 24 KyL 1692; Rowan vy. Port- 
land, 8'B. Mon. (Ky.) 282, 289, 2438 
(where it was said: “That the town 
extended to the Ohio river, leaving 
no space between the town and the 
water, is a position which, in our 
opinion, does not admit of question. 
There is no line dividing or separat- 
ing the town from the river. And 
if there were, it should rather be pre- 
sumed that the space between such 
line and the river, was thus discrim- 
inated for the purpose of showing 
that it was intended for some use of 
the town different from that of the 
ordinary streets and public grounds 

. than that a town located upon 
the bank of such a river, and at a 
point selected for its commercial ad- 
vantages, should be wholly shut out 
from free and common access to the 
river. The unreasonableness of this 
latter presumption: has been more 
than once declared by this Court, and 
the fact that a town is laid off upon 
the bank of a navigable river has 
been held to be sufficient evidence of 
its extending to the water, unless a 
eontrary intention is manifestly in- 
dicated... . We are of opinion that 
the fair and necessary inference from 
the face of the map, is that the en- 
tire slip along the whole front of the 
town, [with the exception before re- 
ferred to] was left open for the pub- 
He use, and was intended to be and 
remain a common or public ground, 
affording free access from all parts 
of the town to all parts of the river 
in front of it; and that this access 
was given, not merely for the use of 
the water for ordinary domestic pur- 
poses, but for the use of the river 
as a great highway of commerce, 
and for the enjoyment and security 
of all the advantages which the loca- 
tion of the town upon such a river, 
and at a point eligible for the an- 
choring or mooring of vessels, and 
for the deposit and landing or ship- 
ment of merchandize, was calculated 
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publie.®® 
[§ 55] e. 
Thus, except 


And it was 
[§ 56] 


L§§ 53-56 


leasing residence and business sites is estopped to 
deny the dedication of the use of the streets to the 


Sale with Reference to Private Way. 
Where a way is mentioned in a deed or contract 
in reference to land, but it appears that it is only 
for the benefit of the parties to the contract, no 
presumption of an intention to dedieate such way 
to the publie arises; and even though as to the par- 
ties to the contract the way may be used in all 
respects as a public highway, unless it is clearly ap- 
parent that it was intended to be for the use of 
the public as well, there is no dedieation of a way 
which the publie can insist on being kept open.s® 

D. Form and Requisites of Statutory 
Dedication—1l, In General. 
dedication must of course be made by the owner of 
the land dedicated.*’ Further, statutory dedications 
and. their legal effect are controlled wholly by the 
statute authorizing them ;** and in order to make a 


To be valid a statutory 


valid statutory dedication there must be at least a 


statutes? 


to afford’). 

84. Davies v. Epstein, 77 Ark. 221, 
225, 92 SW 19 (where it was said! 
‘It is inconceivable that the owner 
intended to lay out a town on the 
banks of a navigable water, and par- 
allel the bank with a street, and at 
the same time entirely cut it off from 
access by the public. This is con- 
trary to reason, and to the obvious 
intention of the owner in selecting 
the site for the town, Under such 
circumstances a prequmption neces- 
sarily arises of a dedication that will 
give the public access to the water’), 

fa] Facts insufficient to overcome 
presumption of dedication.—Where a 
plat of land on a lake shore raised 
the presumption of a dedication of a 
street abutting on the lake shore, 
and the shore to the public, there 
being also evidence of a declaration 
by the owner of the land that he had 
dedicated the water front to the pub- 
lic use, the fact that a deed from 
such owner of a lot described by 
number on the plat contained a recl« 
tal declaring the margin of the lake 
to be the front line of the lot, al- 
though the dedicated street was be- 
tween the lot and the lake was in- 
sufficient to overcome the presump- 
tion of the intent to dedicate the 
lake shore, pavies Vv. ‘Wpasatein, 77 
Ark, 221, 92 SW 19. 

85. Aiden Coal Co. v, Challis, 200 
Til, 222, 65 NW 665 [aff 108 11, A, 624, 

86. ‘Ala.—-Steele vy. Sullivan, 0 
Ala. 589, 

Colo.—sani thy v. Griffin, 14 Colo, 
429,, 28 P 90 

TH, ct “Ins, Co, vy. Littlefleld, 
67 Ill, 868; Cihak v, Ses ee Th A. 
13¢ {aft 117 IN. 611, 6 NB 68 

By. all v. McLeod, 2 Meto, 98, 
74 AmD 100, 

Law—De Grilleau y. Frawley, 48 La, 
Ann, 184, 19,8 161, 

Mo-—Haltimors v.. White, 62 Md, 


Dia we rert0 OER v. Suffolk Mty, Co,, 
4 Cush, 882. 

Oh.=--Lake Shore, ete... Co, 
vlesiand, 82 CineLBul B08 be Onn 


’ Pa, —Hall Vv, Va iebina 61 Pa, 43. 
VaeeTalbott v. Riehmond, eta, 


Co,, 81 Gratt, (72 Va.) 685, 
Wis.—Fiacher v, Laack, 76 Wis, 
818, 45 NW 104, 
Inge—Selby v, Crystal Palace Dist 
Gas Co,., 80 Beav. 606, 64 Reprint 


1025 [aff 4 De G. BF. & J. 246, 
Reprint 1178). 

[a] Conveyance of lots as bounded 
on a railroad which has moerely a 


substantial compliance with the requirements of the 
The plat or map by whieh the land is 
dedicated must conform with the statute in all of 


right of way is not evidence of a 
dedication of the fee to the public 
Strong v.. Brooklyn, 68 N, Y, 1; 
Heard vy, Brooklyn, 60 N.Y. 248. 

[b]. Street not in existence.— 
Bounding a lot in a deed, lease, or 
mortgage by a street not yet in ex- 
istence and which its so understood 
by the parties to the deed, does not 
amount to a dedication of land for 


the street mentioned, Atwood vw. 
O'Brien, 80 Me, 447, 16 A 44) Glenn 
vy. Baltimore, 67 Md, 890, A 70; 
Omaha v, Hawver, 49 Nebr. 1, 67 
NW 891; Bushman v. Gibson, 16 
Nebr. 676, 20 NW 106, 289, 


87. Tagraham. v. Brown, 281 Th. 
256, 88 NE 156; Kansas City Millin 
Co.’ v., Riley, 188 Mo. 574, 684, 8 
SW 8385. 


“The same rule applies in the 
statutory dedication of land for a 
street, that doos in the conveyance 
of lands. by deed, The dedicator 
can not pass by dedication what he 
does not own any more than & grane 
tor in a deed can pass the title to 
land which he does not own in fee,” 
Kansas City Milling Go vy. Riley, 


supra, 

| tar A plat not made by the owner 
(1) of the land but by the county 
surveyor is at most a common. “law 
‘dedication, Ingraham v, Brown, 231 
I, 266, 83, NE 156, (2) The sub- 
alviding of property and the making 
and filing of a plat thereof by one 
not the holder of the legal title, 
although in actual possession. and 
occupancy, is ineffectual as a shed 
tory dedication of the streets deal ait 
nated on the plat. Kansas City Mil 

ing Co, vy, Riley, 188 Mo, 674, 34 SW 


8 


8a. Ha a, & Ferguson, 271 Mo, 
410, 19 SW 46, 

89. U. S.—Noelson v, Madison, 17 
W, Cas. No. 10,110, 3 Biss, 24d: U.S, 
y¥, lilnola Cent, R, Co,, 26 R, Gas. 
No. 16,487, 2 Biss, ATA, 

Colom-Leadville y, Coronado Min, 
Co,, 87 Colo, 284, 86 P 1084; Denver 
v. Clements, & Colo, 472, 

YD, C.—Watson y, Carver, 27 App, 

Chicago, 247 Tl, 


Ob, 
Til—Willlams vy, 
240, ‘98 NW 165; Northwostorn Sate, 
ote, Co. vo Chicago, 247 TH, 288, 98 
NW) 160; Ryerson v, Chicago, 247 TH, 
186, 98 N= 162; Goodwt lie Co. Vv, 
Coramanweatth Wlectrio Co, 241 TM 
43, 2 ae ats Thomas Vv, Mets, 236 
NE 184; Spaulding vy, 
Mico eee Co., "838 MN. oe 
Nelson v. Randolph, 223 
in, Nie te tin N14; Wilder v, Autora, 


For later cases, developments and changes in the law sco cumulative Annotations, same title, page and note number, 
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its substantial requirements.*° Sb thes biden operative as & statutory dedication ef a street. 
of some officer js required it must be so indorsed.* {§ 357] 2 Description of Property Dedicated. 
So it must be certified in the manner required by The instrament must sufficiently describe and desig. 
statute or it does not operate as a dedication or nate the land proposed to be dedicated A plat 
conveyance of the fee It is not necessary, how- | not showing the location ef the platted lands is in 
ever, that there should be any certificate or state- | effectual as a statutery dadication® However, a 
ment upon the plat to whom and for whet purpose | defective deseription or designation may be aided 
the easement is ereated®S_~ | and made certain by extraneous areumstances *S ar 
_, Conformity of plat with existing streets and lots. by references made thereim to other plats er im 
_ There can be neo valid statutory dedication of a | struments** 
_ Street which was part of a platted addition, where | [8.338]. 3. Approval by City Council. If .a~~ 
_ the street laid off did not conform to the << proval hy the city council is required by the statute 
streets and lots abutting on the same as req a plat recorded without such approval Goes not 
_ by statute** amount toa valid dedication;" and the rule applies 
Reference to plat. While a plat not entitled to | where the approval was mot procured within the 
_ record may be referred to in conveying the real time? or im the manner® preseribed by law. 

estate 1t embraces, te describe the land conveyed,| [4 59] 4 Bxecation and Acknowleigmeat.* A 
such a reference does not of itself make the plat ! plat must be signed by the ded@icator if this is re 
_ ete, Co, 216 MM 493, 75 NE 1943) 86 Gardiner v. Tisdsle, 2 Wis, 183, | the west line of a certain street, from 
Auburn wv. Goodwin, 128 60 AmD 407, | which The aS a Bese coula be Ter, 
NE 212; Winnetka v. Prou ce "407| [a] Tes certification of the Plat | measured, and lweateg on the Sroanc 
Ti, 218; 18; Princeville ¥. “eri Ti. ist a deputy county surveyor instead | the true Imes of every street aller. 
323; Ti. A. [ot the county surveyor himself will! an@ Jet Jaki Gown on the what, the 


Chi 
270" lat 204 ‘in. 356, _ 68 NS 395]. | imvalidate it as a statutory dedica~ } plat was net defective for wncertam- 
j Ind—Waltman v. Rund, 109 | tion, where oe statute regaires cer | | (F @f Geserd iption, im Chat by Ts terms 


366, 10 NE 117. ) tieation the county surveyor. | or reference it Gia net lecate Hself on 


Towa.—Minneapolis, ete, R. Ca wv | Wilder we “Kurore, ete Go, Zi MR. | the earths surca Comma 

Britt, 105 Iowa 198, 74 NW 933. 433, 75 NE aiso Auburn | Rr — 17% Mea 44) T SW 25h 
MMi ‘Diam Goodwin, 123 Tk 57, 21 NE 212 [over | | {hi Desorption pee Tasumiciont— 
Gebharat wv. Reeves, 7 MW. 30) | Where & Statat provides that the 
(where the deputy acted In his Own|Genation to the pedlic must be 
name and not as Une deputy for his | | Taarked and noted as yes Qi The want, 
prineipal). 2 Umerely writing the words “county 
{>] Sealk—The omission of the | Doak” or & plat is ewafhelent "Pais 
seal is fatal when the statute re~| might farmixh 2 eubjetere that there 
quires @ plat to be certified wnder che | Was & Gedication bet nova PROS 
x than & conjectare Hernepin Comaty 

Industrial Se | Oe we ston, RT Mina BWA 
Assoc, 78 Wis. S24, <3 | (O] Waemee of <treets— Where the 
| statute requires mames to he Sivan 
Simpson wv. Mikkelsen, 296 WU. | to streets, an . Sa ef the Barnes 
es S79, — NE 12636 (where it =} on the PRt i 2 Petal defeet os 
“The persons to be benefited | care % Drexel, Lt im $3, 32 NE 

by such a reservation are wader | Tre 
| exter vw. Shaffmer, (Civ. stood amd need not ss |. S% Bethe « Baring, 20 Minn. 
A.) 162 2 aw = San Antonio v. Suilli- | tioned or set forth” ; ,| 35, S2 NW Bt. Downer % St Paw, 
van, 23 Tex. Civ, A. a bY SW_42. | Hennepin County v. let. R Oo. 22 Minn, 252s Sharmakre 
Wis—Our Lady of Sacred Heart er (holding thet SOounty - plook” on | y. Belt, 259 Pe. “4 BW A BSB 

Univ. v. Watertown, ose Wis. — 137) plat is mot sufficient. wader the) &. Par ole v Tween, 32 dk. 
NW Y52; Bro Baraboo, $8 Wi: Minnesota Statate require any Gea-') 473, 113 SW srs Chenatnse that it ts 
ication to the public or any dody | not exsentiat that the location oF the 
politic to be “marked er noted as} land Gedicated be so Precise that the 
such” on the plat, to effect a Gona-/| lovation and Mentor of the lené em 
= 2 Wis. agen So. ‘AmD aay. tion to the ars | Dracet Showld Be apparent from the 


9. 
Mo—Putam v. Walker, 37 Be. | eh 
tk Becker yw. St. Charles, 37 Mo. 


S eae <a 58 


a ae also cases this section. 24, Shafiner, (Tex. | Gesoription alone. ang chat VRCTAUISs 
30. Chi Vv. poy 141 x $3, ba A.) 162 SW 23. | Gus Cirewmstances may he < 
ass: NE 774; og wy eee . ‘ w Freend, (Wis) ave! % LS Sue appieation of the de 
-. ~~ O63. Sorption 
Day- = ni—Chi wy Drexel, 341 JTL | | Senge v_ HW, ete. St. R Ca, 
8 > — Bek innetka wy Bown = = SSS, ? Ww rd «¢ = that 


deer v. ie on 
Fuel Co., 164 Sark 


Ihe fact hat: & Street en tne t 
Ttowa, ee tae pt Ceaar Rap- | not fatty Gecorited wpon Le Ree wlll 
ids, 12001 Towa 541, “Ss kw 267, | mot Invali@ate the Ge®ication wher 
| 2ftnn: e we Haring, 50 Minn. | by Unmistakame Teference hm the 
S31, 52 Nw 931. | Pattne to Che origmal plat of the 
Mo—Columbia vy. Bright, 175 Mo | i the Joorion ane Gomensions ef 
441, V9 SW 153, he Street are mage 5S ate 
Wash: Rr. &, =| Gur Lady of Sacred Heart Uriv. 
oe $3 Wash. 5 Y we P STV. Is watertows, tse WS. 303, 3387 NW 
held saticienti—_ 


Ghat Byes ste eet A Guitar ve. St. Char 28s Ma Sit, 
was an established | 142 SW Pat Craneing that waere the 
north end touch) ¢he south | statute S—. & haw 
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| proved 
la bs Farwell generally straight, i Tae wae anes = or wR 
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2 Il. 681, 78 NE $14: Auburn v. 
awit BY, 21 NE 212; Lake plat 
320 ML 92. 


* 


it 
eft 
| the faot, 


Me 
~~ 
Fo 


68 [1sC.J.] DEDICATION _ US$ 561 


quired by the statute® The statutes uniformly re- | by all of the owners** If the statute requires that 
quire an acknowledgment of the plat® If the | the officer taking the acknowledgment should certi 
method of acknowledgment is prescribed the re- | to the acknowledgment under his hand and seal the 
quirements in this regard must be followed* If a ) omission of the seal will render the plat veid as a 
statute requires acknowledgment before a designated | statutory dedieation** 
officer an acknowledgment before any other officer | [§ 60] 5. Recordation. The plat, te take effect 
will be insufficient.S If no particular officer is named | as a statutery dedication, must be reeorded as 
any person who may take an acknowledgment is | vided by statute" If reeorded im the wreng 
competent ;* but of course an acknowledgment made | it will be fatal to the operation of the dedication 
before an officer who is not authorized to take | as a statutery dedication”. It has been held, how- 
acknowledgments is of no effect2® If the statute | ever, that where a plat executed and acknowledged 
provides for acknowledgment without defining the | in accordance with the statutery requirements is 
kind, acknowledgment need not necessarily be such | duly filed, failure ef the officer on whom the duty 
as is required for a deed?! If acknowledgment | of recording the plat rested to record the plat until 
by the owner is required acknowledgment by his | after the death of the dedicater does not invalidate 
agent will not suffice? and it has been held under’ the dedieation* 
a statute of this character that acknowledgement by  [§ 61] 6 Cure of Defects in Pia} By stat 
an aitorney in fact will invalidate the dedieation ;*° ‘cute. Curative statutes relating te acknowledements 
but it has also been held that, although a statute have been held te give fall validity and effierey as 
requires a plat to be acknowledged by the proprie- | a statutory dedication to defectively acknowledged 
tor, he may by a duly executed power of attorney plats” 
authorize an agent to acknowledge and record aj} By act of parties. Winle # has been broadly 
ons 24 Tf there are several owners a dedication will | siated that ne subsequent conduct of the donor or 
be fatally defective if the plat is not acknowledged | of the city authorities can operate by way of e&- 


knowledzgments 1 C J. p 733. { 238; Falten v. Mehrenfeld. § OR. St} 15. Geogwillie Ca Comm 
Ratification by owner of aan of agent | £49: Doren v. Horten, i Disa. {0i;} wealth Electric ‘Ca, 21 m 2 “3 

see infra § 61. | Minton v. Seville, 23 Oh. Gir. C&L N_| NE 272; Alten v. Fishback, 182 Fil 
Statutory cure of defective acknowl S 126. | $86. 55 NE 15@ 

édgmenis see infra § 61 oe vw. Union, 42 Or. eee: fa] Shus, if acknowledgement by 

&. Denver v. Clements, 3 Colo. 472; ) 72 P 532. three fown commissioners is required, 


Lais v. Silverton, 82 Or. 503, 162 P. Wis—Williams vw. Milwaukee In-/ an acknowledgment by two commis- 
231; Rau v. Freund, (Wis.) 160 NW | dustrial Exposition Assoc. T3 Wis | sloners is Insefficient. and the plat 
1063. (324, 48 NW 665; Fleischfresser v./ S acknowledged will not ee the 
& Center v. Collier, 26 Colo. A./ Schmidt, 41 Wis. 223; Weisbrod vw.) fee of the street dedicated the 
354, 144 P 1123; Lais v. Silverton, $2) Chicago, ete, R. Co, 24 Wis 602;/town. Spalding v. Macomb. aan Rr 
Or. 503, 162 P 251; Rau vy. Freund, Gardiner v. Tisdale, 2 Wis 153, dl Ca, 225. HR 3385, 88 NE 327. 
Wis) 160 NW_ 1063: and cases/AmD 407. 36 Williams v. Milwaukee Indys- 
infra notes 7-16. : Tal] ‘A county judge's order thst trial Exposition Assoc. TS Wis 52% 
7. UO. S—St._ Paul, etc, R. Cov.) a pint be recorded may, under statute. | 4§ NW_ 883. 
Schurmeier, 7 Wall. 272, 19 L. ed 74;| be conclusive as te wafficiency of ac} a mR S—Neison ¥. Te iW 


Nelson v. Madison, iv EF Cas. No. | | knowledement. Scott v. Des Moines, } Cas. Ne. 10,178, $ Ris 3 

10,110, 3 Biss. 244 | 64 Towa 438, 28 ph 32 an —Roek TMan& ete. n° te x 
Colo.— Denver v. Clements, 3 Colo. | [bj] OQmission of statement shat Johnson, 264 TL S88, SS NE 528 

472. | the person was Enewn to the officer!’ lowa—Pangbern v. Westinke, 36 
Conn—Noyes v. Ward, 18 Conn! | taking the acknowledgment is not! Iowa 546. 

258. | fatal = its sufficiency. Ragan v. Me-} Kan—Broeks v. Tepeka, 34 Kan. 
Mll—Northwestern Safe, ete, Co. v. | Coy, 29 Ma 356. {27% S P 392 


Chicago, 247 Til. 238, 33 NE 168: | s Davenport, ete, Bridge R. ete.) Mich—Burton v. Mar 33 Mich. 

Ryerson v. Chicago, 247 Til. 185, 33| Co. wv. Johnson, 183 Ti. 472, 358 | Y6l; Wamzer v. Pingthark: 3 Mich. 

NE 162: Vermont v. Miller, 161 Tl} 287: “Gould v. Howe, 131 Th. 488, 23/11. 

210, 43 NE 375; Earll v. Chieago,| NE 662. | Mo—Petmam v. Walker. 37 Mo. 

136 Til. 277, 36° NE 378; Thomsen! [a] Sauk oF cuanto mck comment} 1577 Becker v. St. Chanies, 3¥ Moa 

v.._ McCormick, 136 Di 135, 26 NE) fore a clerk of court is not sufficient / iS- 

373; Gould v. Howe, 131 Ti 490, 23| when the stetete requires the ac-| Oh —Stephenson « —— 33 

NE 602: Lyman v. Gedney, 114 TL kKnowledgment te be made before a/ Oh. St 475; Strone v. Darit 

388, 25 NE 282, 35 AmR 87i; Gosselin | judge of a court of record, a justice | 261; Morris v. Bowers. W t Ta 

v. Chicago, 103 TL 623; Thomas v-.} of the a court, or a justice of / Wash—Sesitie ¥. Hil, 23 ah 82, 

Eckard, $§ TL 593: Smith v. Chicago, | the Marsh v. Fairbury, 163/62 P 446 

107 Til A. 270 [ai 204 111 356, 68 gai hoe 301. “is NE 236 1s Nelsen ¥. = es WE Gs 

395]. Stewart v. Perkins 10 = 668, | No. 10,130, 3 Biss 244 
ind —Sitete v. Hill, 19 Ind 213; Por SW $88: State v. Schwim, $5 Wis. et Seott vw. Des Moines, §4 Towa 

Hays v. State, § Ind. 4235. Ko 26 NW ras : 4338, £43, 20 Sr 732, ¥53 (where it 

Towa—Des Moines vy. Hall, 24 Iowa } Farwell Chicase, 247 T.i was mid: “When W. A. 

234. “osb 's: NE des | led the plat, Re had done sil that 

Kan—Garfielad Tp. v. Herman, 66 il.. State v. Schwin, 65 Wis. 207, /he could da The plat then passed 
Kan. 256, Yi P 5i7; Breoks v. To-/ 26 NW 56%. into the hands of an officer authorized 
beka, 34 Kan. 277, 8 P 332. | 12 Wilder w. A Aurora, ete, Trac-}by law to receive and 

Mich—WNichois v. New Engiand | tion Co, 216 iL 483. 75 NE 184: Rues-| The case differs widely from that 
Furniture Co. 193 Mich. 230. 55 NW /seli v. Lincoln, 200 TL 511, 65 NE} where a deed is executed but not 
155; Grandville v. Jenison, 84 Mich. | 19 19Ss. | delivered durimg the life of the erant- 
54, az NW 600, 8&6 Mich. 567, 48 NW 1S. Thompson Maloney, 189 TL j er, because there can be nO Gelivery, 
544; Diamond “Match Co. v. Ontona- 276, 65 NE Ses. aS AmSR 183: Rusk / excent as the act ef the eranter, per 
gon, 72 Mich. 249, 40 NW 448; Burton} vy. Berlin, 173 TH. 634, 50 NE 12871i;} fermed either by hiresel® or = 
v. Martz, 38 Mich 76i-: Grand Rap-| Earl vw. Chicage, 136 Dl 277, 26 NE} ageat. The recording of & plat iS 
ids v. Hastings, 36 Mich. 122: De-j} 378: atin w. Chicaso, 183 Ill 623. / not the act ef the dedieater. Re is 
troit vy. Detroit, etc, R. Co, 23 Mich | [a] Acknowledgment by ‘es act of an officer of the hw, pe~ 
i173; Baker vy. Johnston, 21 Mich. 319; | the owners—A plist of a = }fermed after the dedicator’s action 
Peo, v. Beaubien, 2 Dougi 256. te & city is void when racecar ag ee ceased”). 

Minn.—Downer v. St. Paul, ete, R. | acknowledged by — owners by aT Parriott v. Hampton, 134 Tewa 
Co., 22 Minn. 251; Winona v. Huff, 11} attorneys in fact, and it is not sa Aili NW 44 (where the notarial 
Minn. 119; Schurmeier v. St. Paul Sisck: totaaias ck tue ieeroed ter seal was omitted and where the RO- 
ete. R. So, 10 "Minn. $2, 8§ AmD/tory dedication that a part of the/ tary did not certify that the owners 


59; ena I AA he I ge 431. —— ef lots in the subdivision! were the persons then him, or - 


Mo—Taitam vy. St. Louis, 125 Mo. Signed and acknowledged im persen,) whose pmames were Subscribed, or 
647, 23 SW 1002; Campbell v. Kan-}since the plat must be considered / that they acknowledged the scime to 
sas, 102 Mo. 326,13 SW 897, 10 LRAlas an entirety. Goodwillie Cov.) be their voluntary act and deed); 
593; Putnam vy. Walker, 37° Mo. 600.| Commonwealth Electric Co, 241 Tl} Bates v. Beloit, 103 Wis. $0, 7S Ts NW 


Nebr.—Pillsbury vy. Alexander, 49} 42, 35 NE 272. 1102 (certificate ef ackno t 
Nebr. 242, 58 NW _ 853. 1A a wv. Superior, 163 Wis. 1, } annexed to Instead of 
Oh—Wisby v. Bonte, 19 Oh St ‘156 NW 6 ea the plat); Williams v. makee 


ee We _v. Boats, 19 OR TEE. ISG SSE eee ee ek eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 
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toppel to render valid a defective statutory dedica- 
tion,?’ the rule is not universally reeognized,”? for it 
has been held that a failure to comply with some of 
the statutory requirements ** may be so eured by 
subsequent acts of the dedicator as to make the 
original defective dedication operate as a statutory 
one,* as in the case of the subsequent execution, 
delivery, and recordation of a power of attorney *° 
or a conveyance *® by the owner under circumstances 
that may be considered as a ratification or estoppel 
On the other hand, it has been held 
that a statutory dedication defective for entire ab- 
sence of acknowledgment is not cured by the execu- 
tion of deeds conveying lots in the plat, and deserib- 


on his part.?* 


Industrial Exposition Assoc, 79 Wis. 
624, 48 NW 665 (where the plat 
omitted the statutory seal of the jus- 
tice who took the acknowledgment). 
See also Miami County v. Wileus, 
42 Kan, 457, 22 P 615 (sustaining this 
view); Lins v. Seefeld, 126 Wis. 610, 
105 NW 917 (holding that where the 
owner of certain land made and 
executed a plat thereof under oath, 
such execution, after the plat had 
been recorded for twenty years, was 
equivalent to a formal acknowledg- 
mens of the plat prescribed by Rev. 

Sia fs ce 41 § 5, under Rev. St. 
tooth § 2216b, providing that all 
conveyances of real property of rec- 
ord for twenty years shall be valid, 
notwithstanding defects in the exe- 
eution or acknowledgment). 


Ql. Veadville v. Coronado Min. Co., 
37 Colo, 284, 86 P 10384, 

22. See cases infra notes 25-26. 

23. See supra $$ 56-60. 

24. See cases infra notes 25, 26. 

5. Bright v. Superior, 163 Wis. 
1, 14, 156 NW 600 (where it was 
said: “It is a familiar rule that 


what may be authorized in advance 
may be subsequently ratified, pro- 
vided the ratification be of the same 
nature and executed with like for- 
mality as that required for confer- 
ring authority in the first instance, 
2 Corp. Jur. p. 485, sec, 1038’). 

[a] Thus a plat ineffective as a 
Statutory dedication because — ac- 
knowledged by an agent instead of 
by the owner as required by statute 
was rendered effective, where the 
owner subsequently recorded a pow- 
er of attorney to the agent to survey 
the land and make partition thereof, 
Stating that the land had been laid 
out and surveyed, and the plat re- 
eorded in the office of the register of 
deeds under the proprietor’s direction 
and authority. Bright v. Superior, 
163 Wis. 1, 156 NW 600. : 

26. Weeping Water v. Reed, 21 


Nebr. 261, 81 NW 797; Meacham v. 
Seattle, 45 Wash, 880, 88 P 628. 
fa] TMlustrations.—(1) Where all 


of the owners except one signed and 
acknowledged the plat, and his name 
was signed by another one of the 
dedicators as attorney, and the per- 
son whose name was thus signed and 
who did not acknowledge the plat 
subsequently conveyed to a third per- 
son his interests in the town. site 
platted, excepting certain lots and 
blocks as designated by the plat, 
the defect in the dedication was cured 
and there was a valid statutory dedi- 
cation. Weeping Water v, Reed, 21 
Nebr. 261, 31 NW 797. (2) Although 
the plat of an addition to a town 
site was defective: because the plat- 
tor’'s wife did not join in the ac- 
knowledgment thereof, and the length 
of the lots was not designated there- 
on and it did not locate the land 
platted, a subsequent deed executed 
by both, dedicating the streets, etce., 
to public use, in which the length of 
the lots was specified and the land 
located, cured the defects so that 
one claiming to have subsequently ac- 
quired an interest in land dedicated 
as a street could not assert the de- 
fects in the original plat. eacham 
Vv, Seattle, 45 Wash. 380, 88 P 628, 
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tion.?° 
[$ 62] 

by Dedicator—1l. 

to the publie the 


strictly complied 


27. See cases supra notes 25, 26. 

28. Peo, v. Beaubien, 2 Dougl. 
bai io ) 256. 

29. Peo. v. Beaubien, 2 Dougl. 
(Mich.) 256. See supra § 12. 

80. Ga.—Jenkins County v.. Dick- 


ey, 189 Ga. 91, 76 SEH 856; Gordon 


Goufity v. Calhoun, 128 Ga; 781, 58 
SH 360; Brunswick, ete, R. Co. v. 
Waycross, 91 Ga. 5738, 17 SH 674. 


Ill.—People’s Gas Light, ete., Co. 
v. Chicago, 255 Ill. 612, 99 NE 703; 


South Park Comrs. v. Ward, 248 Ill. 
299,, 98 NB 910, 21. AnnCas 127; 
Princeton v. Templeton, 71 Ill. 68. 

Ky.—Arn v. Chesapeake, ete., ‘ 
Co., 171 Ky. 157, 188 SW 340; Howe 
Laundry Co. y. Louisville, 168 Ky. 
499, 182 SW 645. 

Mass. —Hemphill Vv. Boston, 8 
Cush. 195, 54 AmD 749; Com. v. Fisk, 
8 Metc. 288. 

Minn.—Duluth vy. St. Paul, ete., R. 
Co., 49 Minn. 201, 51 NW 1163; Gil- 
bert v. Eldridge, 47 Minn. 210, 49 
NW 679, 138 LRA 411, 

N. J.—Spring Lake v. Polak, 77 N. 


J. Bq. 557, 78 A 50; Perth Amboy 
Trust Co. v. Perth Amboy, 75 N. J. 
L. 291, 68 A 84; Young v. Landis Tp., 
73 N. J. L, 266, 62 A 1133; Tallon v. 
Hoboken, 569 N. J. L. 328, 26 A 636 
[rev on other grounds 60 N. J. L. 
212, 87, A 895]; Avis v. Vineland, 
Ne cake toke rn M4 7428 A 91088, 
LRA. 685; Ayres. v. | Penn- 
sylvania R. Co, 538. N. J. Li 405, 
20 A 64; New York, ete, Ri Co. v. 
Drummond, 46 N, J. L. 644; State v. 
Useful Manfrs. Soc., 44 N. J. L. 502; 
Hoboken M. B. Church v. Hoboken, 33 
N. J. L. 18, 97 AmD 696. 

N. Y.—Cohoes v. Delaware, ete., 
Hoe Co. 184. N.Y. »897, 31 NE 
887. 

Oh.—Newark v. Crane, 19 Oh. Cir. 
Ct. N. S. 499. 

Or.—Chureh v. Neer nig 18 Or. 73, 
22. P.628,,6 LRA 2 59. 

Philippine.—Banetto v. Manila, 7 
Philippine 596. 

R. I—Peck v. Providence Steam 
Engine Co,, 8 R.. I. 353. 

Eng.—Stafford v. Coyney, 7 B. & 
C.. 257, 14 ECL 120,108 Reprint 719; 
Fisher v. Prowse, 2 B. & S. 770, 110 


pose 770, 121 Reprint 1258, 12 ERC 
Ont.—Palmer v. Jones, 1 Ont. L. 


See also infra § 167. 

“There is no reason why a grantor 
in a conveyance of property for a 
specific public use, may not subject 
the title to liability to forfeiture for 
breach of a condition expressed in 
the deed.’ Rose v. Hawley, 118 N. 
Y...602, 511,28 NB 904, 

[a] What does not amount to con- 
dition.—Where a deed of lands to the 
judges of the inferior court of a 
county declared’ that a certain part 
therein described should remain as a 
common for a town named, and that 
no lots should be sold or timber cut 
from the same without the joint con- 
sent of the judges of the court and 
the grantor, the same constituted an 
express dedication of the part therein 
described as a common for the town 
named, and the provision that no 
lots should be sold nor timber cut 
was not a reseryation of any prop- 
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ing the lots according to the plat, and referring to it 
as of record,?® although when the proper elements 
are present it may operate as a common-law dedica- 


E. Conditions and Limitations Imposed 


General Rule. In dedicating land 


dedieator may impose such reason- 
able conditions, restrictions, and limitations as he 
may see fit,?° provided they are not inconsistent with 
the dedication and will not defeat its operation ;*+ 
and while the publie may refuse to accept what is 
thus offered,** yet in order to vest the easement in 
the dedieatee the terms of the dedication must be 


with.** The acceptance of a dedi- 
erty rights or title inconsistent with 
its use and occupation as a common, 
Gordon County v. Calhoun, 128 Ga. 
781, 568 SE 360. 

Lb] What is not a condition pre- 
cedent.—Conditions not to erect any 
building on the lot donated, and not 
to use the lot for any other pur- 
pose than in beautifying the city, to 
which end the donor imposed upon 
the municipality the obligation of 


acquiring the lots adjoining the 
lot donated in sufficient number 
to form, together with the lot 


donated, a public plaza with gar- 
dens and streets, are not conditions 


precedent. Barretto v. Manila, 7 
Philippine 596, 597 (where it was 
said: “If the two conditions (a) 


and (b) were precedent the delivery 
of the lot would have been delayed 
and retarded until such time as the 
donee had complied with such condi- 
tions, which conditions are certainly 
negative and not consistent with a 
failure to perform or comply with the 
same; and it would not have been 
possible to have complied with such 
conditions without the delivery of 
the lot having first been made by 
the donor and the dcnee put in pos- 
session of the Same, and without per- 
fecting and consummating the gift or 
donation. In contracts containing a 
condition precedent, no right or ac- 
tion is given or acquired until such 
condition is complied with; before the 
compliance with the condition is ac- 
complished there exists nothing but 
the hope of acquiring such right, and 
this notwithstanding that the donor 
delivered to the donee the land do- 
nated. The two conditions are, there- 
fore, ‘resolutorias’ ’’). 

831. See infra § 64. 

32. Duluth v. St. Paul, eté., R. Co., 
49 Minn. 201, 51 NW 1163. 

33. Ga.—Penick v. eer Coun- 
ty, 181 Ga. 385, 62 SE 30 

Ill.—People’s Gas Light, hte Co. ‘v. 
Chicago, 255 Ill. 612, 99 NE 703. 

Ky.—Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

Mass.—Hemphill v. Boston, 8 Cush. 
195, 54 AmD 749. 

Mich.—Hodges vy. West Bloomfield 
Tp., 186 Mich. 259, 152 NW 1056. 

Minn.—Duluth v. St. Paul, ete, R. 
Co., 49 Minn. 201, 51 NW 1163. 

N. J.—Trenton Water Power Co. v. 
Donnelly, 77 N. J. L. 659, 73 A 597; 
Atlantic City v. Associated Realties 
Corp., 73 N. J. Eq. 721, 723, 70 A 345, 
17 AnnCas 743 [cit Cye]; Milton v. 
Stell, 73 N. J. L. 261, 62 ‘A 1133 [aff 
74 N. J. Le 687, 65 A 1118]; New 


York, ete, Ri Coiivi Drummond, 46 
N. J: L. 644, 


Y.—Niagara Falls ae Ptr 
Bridge Co. v. Bachman, SE 26L 
[rev 4 Lans. 523]. 

Philippine——Barretto v. Manila, 11 
Philippine 624. 

W. Va.—Boughner v. Clarksburg, 
15 W. Va. 394. 

[a] Applications of rule.—(1) 
Where authorities having charge of 
the roads of the county accepted a 
conditional dedication of a strip of 
land to be used in laying out a pub- 
lic road, and actually laid out a 
public road over the same, they will 
not be permitted to repudiate, their 


70; [18C:d.] 


cation in violation of the conditions of the grant is a 
nullity *4 if objection is seasonably made.** Never- 
theless the dedicator may waive any conditions, re- 
strictions, or limitations imposed by him;** and if 
he does so he cannot afterward complain,?’ espe- 
cially if the acceptor of the dedication has spent 
money and labor upon it in fitting it for its pur- 
pose.28 If he desires to avoid his gift for noncompli- 
ance with the conditions or nonobservance of the re- 
strictions imposed by him he must move promptly.*° 

[§ 63] 2. Applications of Rule. In applying 
the general rule that the dedicator may impose rea- 
sonable conditions and restrictions on making a dedi- 
cation of his property,*® it is of course competent 
for him to limit the use of his property to a speci- 
fied use or purpose.*! He may dedicate his land sub- 
ject to private easements of access, light, and air,*? 


contract with the dedicator by refus- 
ing to discharge certain obligations 
undertaken by them in accepting the 
dedication, to the injury of the dedi- 
cator. If the conditions imposed in- 
tolerable burdens upon the public use, 
to which the land dedicated was to be 
appropriated, the dedication should 
have been rejected entirely. The con- 
tract between the dedicator and the 
county authorities will not be held to 
be valid so far as it confers benefits 
upon the public, and invalid in so far 
as it relates to the conditions stipu- 
lated by the dedicator in order to 
protect and safeguard his property. 
Penick’ v. Morgan County, 131 Ga. 
385, 62 SE 300. (2) If an owner 
offers to dedicate land to a munici- 
pality for a street on condition that 
the whole parcel is cpened by the 
grading of the entire width and by 
removing all obstructions, acts from 
which acceptance will be implied 
must be in compliance with the con- 
dition, and, if the intent is to dedi- 
eate a street of specified dimension 
and the street is opened up so as to 
meet the exigencies of convenient 
travel, there is a sufficient acceptance 
of all the land dedicated. HEllis''v. 
Hazlehurst, 138 Ga. 181, 75 SE 99. 

[b] Where land is donated on sev- 
eral express conditions, acceptance 
by the donee will be understood to 
include all of the conditions not un- 
mistakably rejected. Barretto v. Ma- 
nila, 7 Philippine 416. 

34. Jacobs’ Pharmacy Co. v. 
Luckie, 143 Ga. 457, 85 SE 352; Home 


Laundry Co. ‘v. Louisville, 168. Ky. 
499, 182 SW 645. 
[a] Thus it has been held that 


where an owner of an interest in land 
agrees to donate to a county a strip 
for the purpose of widening a public 
highway, subject to other property 
owners along the highway, giving 
the necessary land to widen it to a 
certain extent, and where it appears 
that some of the abutters refuse to 
donate, and others, because of their 
minority, are unable to make a dedi- 
eation, the landowner making the 
proposed dedication may formally 
withdraw the same, notwithstanding 
on the day previous to his with- 
drawal the county authorities have 
passed a resolution accepting all do- 
nations made before that time. Ja- 
cobs’ Pharmacy Co. v. Luckie, 143 Ga. 
457, 85 SE 332, AnnCas1917A 1105. 

35. Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

36. Forney v. Calhoun County, 86 
Ala. 463, 5 S 750: Home Laundry Co. 
v. Louisville, 168 Ky. 499, 182 SW 
645; Port Huron v. Chadwick, 52 
Mich. 320, 17 NW 929; Lloyd v. Hul- 
bert, 13 Oh. Dec. (Reprint) 516, 1 
Cine. Super. 228. 

[a] Iustration—Defendant hay- 
ing agreed to donate his undivided 
one-seventh interest in a block of 
land to the county, as a site for a 
court house, on condition that the 
building should be erected in the 
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center of the block, and the county, 
after having acquired the remaining 
interest, proceeded to erect a court 
house, but not in the middle of the 
block, at a cost of nearly fifteen 
thousand dollars, with the knowledge 
of defendant, and without objection 
or active interference on his part un- 
til after the completion of the buiid- 
ing, it was held that his conduct 
amounted to an implied waiver of the 
condition and an equitable estoppel 
against the assertion of his legal title 
as against the county. Forney v. 
Calhoun County, 86 Ala. 463, 5 S 
750 


87. Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 4 

38. Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

39. Port Huron vy. Chadwick, 52 
Mich, 320, 17 NW 929: 

[a] Facts not amounting to laches. 
—An owner of land desiring to close 
one highway through her farm in 
1895, the township highway officers 
agreed that she might do so if she 
would open another road in its place, 
which was done, the owner deeding 
the land covered by the new highway 
to the township. Thereafter public 
opposition developed, and in 1897 the 
town sued to reopen the old highway, 
which suit was settled by agreement 
that the old highway should be re- 
opened and the new one closed. 
Thereafter only two attempts were 
made by the town to assert title to 
the new road in 1905, when notice 
was served on the original owner’s 
son, the plaintiff, requiring him to 
remove obstructions at the end of the 
new road, and in 19138, when the 
highway commissioners, in the ab- 
sence of plaintiff, undertook to re- 
open and grade such road. Plaintiff 
sued in 1913 to determine his title to 
such new road. It was held that 
he was not barred either by laches of 
his mother or of himself. Hodges 
v. West Bloomfield, 156 Mich. 259, 
152 NW 1056. 

40. See supra § 62. 

41. Trenton Water Power Co. v. 
Donnelly, 77 N. J. L. 659, 662, 73 A 
597 [cit Cyc]; Buffalo v. Delaware, 
etc., R. Co., 39 NYS 4, 11. 

“Tt is elementary that the public 
ean take only that which is the sub- 
ject of the donation, and a limitation 
of the easement to given purposes, as 
well as eenditions imposed, to be op- 
erative at the election of the owner 
of the grant in the future, has been 
sustained by the American and Eng- 
lish courts.” Buffalo v. Delaware, 
ete., R. Co., supra. 

42. Buffalo, ete., R. Co. v. Hoyer, 
214 N. Y. 236, 108 NE 455 [rev 
147 App. Div. 205, 132 NYS 31]. 

43. Buffalo, ete., R. Co. v. Hoyer, 
214 N.Y. 236, 108 NED 455. 

44. Cal.—Peo. v. Williams, 64 Cal. 
498,02) P' 398; 

Ill.—People’s Gas Light, etc., Co. 
v. Chicago, 225 Ill. 612, 99° NE 703. 

Mass.—Com. v. Fisk, 8 Metc. 238. 
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which easements are not antagonistic to the public 
use;#? he may make his dedication conditional on 
the making and maintenance of improvements on the 
property dedicated ;** he may reserve a right of way 
for a railroad track over the property dedicated,*® 
and, when such portion has been thus devoted, the 
use as a way will be suspended so long as that part 
is used for railroad purposes;** he may reserve the 
right to control the location of any railroad over the 
property dedicated *? and demand reasonable com- 
pensation therefor;*® he may reserve all private 
rights in land under water originally appurtenant 
to the estate,#® or the right to plow up and inter- 
fere temporarily with the use of a highway;*° he 
may prescribe the width and extent of the high- 
way or reserve to himself a strip of land be- 
tween two streets, and the use made by him of the 


Mich.—Gregory v. Ann Arbor, 127 
Mich. 454, 86 NW 1013. 

Mo.—Kemper v. Collins, 97 Mo. 644, 
11 SW 245. 

N. J.—Avis v. Vineland, 56 N. J. 
L. 474, 28 A 1039, 23 LRA 685. 

[a] Tustration.—If town author- 
ities accept a deed of land for the 
widening of a street upon the con- 
dition that the street or a portion 
thereof shall be altered so as to 
make it of the same width, and if 
not that the land shall revert, etc., 
and the change is not made, they will 
be estopped to claim the land, un- 
less they can show that they have 
since acquired the same in some 
other mode. Princeton y. Temple- 
ton, 71 Ill. 68. 

45. Ga.—Brunswick, ete., R. Co. v. 
Waycross, 91 Ga. 573, 17 SE 674. 

Iil.—People’s Gas Light, etc., Co. 
v. Chicago, 255 Ill. 612, 615, 99 NE 
703 [cit Cyc]. 

Ind.—Noblesville v. Lake Erie, etc., 
R. Co., 130 Ind. 1,°29 NE 484, 

Kan.—Ottawa, ete., R. Co. v. Lar- 
een 40 Kan. 301, 19 P 661, 2 LRA 

N. J.—Tallon vy. Hoboken, 59 N. J. 
L. 383, 36 A 693 [rev on other 
ground 60 N. J. L. 212, 87 A $895]; 
Ayres v. Pennsylvania R. Co., 48 N.. 
J. L. 44, 3 A 885, 57 AmR 538. 

N. Y.—Cohoes v. Morrison, 42 Hun 
216 [aff 116 N. Y. 662 mem, 22 NE 
1134 mem]. 

Tex.—Oklahoma City, ete., R. Co. 
v. Dunham, 39 Tex. Civ. A. 575, 88 
SW 849. 

[a] Where a company reserves for 
itself the right to use and occupy 
the streets for the purpose of operat- 
ing a railroad, such reservation does 
not relieve it from keeping the line 
of railroad in a legal and proper man- 
ner. Ottawa, etc, R. Co. v. Lar- 
co 40 Kan, 301, 19 P 661, 2 LRA 


46. Ayres v. Pennsylvania R. Co., 
52 N. J. L. 405, 20 A 54. 


47. Arn v. Chesapeake, etc., R. Co., 
171 Ky. 157, 162, 188 SW 340 [cit 
Cyc]. 

4s. Arn v. Chesapeake, ete., R. 


Sede Ky. 157, 162, 188 SW 340 [cit 
ye]. / 

49. Duluth v. St. Paul, ete, R. 
Co., 49 Minn. 201, 51 NW 1163; Gil- 
bert v. Eldridge, 47 Minn. 210, 49 NW 
679, 13 LRA 411. 

50. People’s Gas Light, etc., Co. 
v. Chicago, 255 Ill. 612, 615, 99 NE 
703 [eit Cyc]; Arnold vy. Blaker, L. 
R. 6 Q. B. 433; Mercer v. Woodgate, 
L. R. 5 Q. B. 26; Dawes v. Haw- 
kins, 8 C. B. N. S. 848, 98 BCL 
848, 141 Reprint 1399. 

51. Ft. Smith, ete., Bridge Dist. v. 
Scott, 111 Ark. 449, 163 SW 1137; 
Davies v. Epstein, 77 Ark. 221, 92 
SW 19; New York, ete. R. Co. v. 
Drummond, 46 N. J. L. 644. 

[a] Marking word “reserve” on a 
well-defined strip of land between a 
street and the line of a river with- 
holds such land from dedication. Ft. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 
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land so reserved at the time of the dedication will 
not deprive him or his assigns of the right to ap- 
ply it afterward to other uses;>* he may expressly 
except a strip shown on the plat and reserve abso- 
lute ownership and control over it,®? or reserve to 
himself the fee of the strip for giving lot owners 
a right of access to a street over the same;°* he may 
limit the use of a highway to certain purposes,®® as 
for instance for the use of pedestrians;°* or he 
may impose the condition that the highway shall be 
used only during certain seasons of the year,®? and 
that shade trees on dedicated land adjoining the 
highway shall not be cut down.°® So a highway may 
be dedicated subject to the preéxisting right of user 
by the occupiers of adjoining land for the purpose 
of, depositing goods thereon.®® The dedicator may 
impose a condition that the expense of turning land 
dedicated into a street shall be borne by the public 
and not by the owners of abutting property.°° There 
may be a dedication of a landing with a reservation 
by the proprietor of a right to maintain a ferry 
landing.*+ 
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[§ 64] 3. Limitations of Rule—a. In General. 
There are certain limitations of the general rule per- 
mitting the dedicator to impose conditions and limi- 
tations.*? .Thus he cannot attach to the dedication 
any conditions or limitations inconsistent with the 
legal character of the dedication, or which take the 
property dedicated from the control of the public 
authorities,** or which are against public policy; 
and the dedication will take effect regardless of 
such condition which will be construed as void.** It 
is not competent of course for the dedicator to im- 
pose conditions after acceptance, for after accept- 
ance there is no power in the dedicator to increase 
the burden annexed to the dedication.®8 

[§ 65] b. Limiting Use as to Persons. Since it 
is one of the essentials of a dedication that it be made 
to the publie,®°® the dedicator cannot as a general 
rule make a valid dedication to any private per- 
son or to any limited number of persons,’ or to a 
private corporation.”! Nevertheless it has been held 
that pious, religious, and educational uses may be 


! made for a limited class of the public;’* and under 


Smith, ete., Bridge Dist. v. Scott, 
111 Ark. 449, 163 SW 11387. 

52. French v. New Orleans, ete., 
R. Co., 2 La. Ann, 80. See also 
Le Neve v. Mile End Old Town, 8 
E. & B. 1054, 92 ECL 1054, 120 Re- 
print 392 (holding that a strip may 
be reserved in the center of the 
street or between the footways and 
the carriageway, and the grantor is 
not limited in the use of such re- 
served strips to the use at the time 
of the dedication). 

_ 58. Bartley v. Peoria Pleasure 
Driveway, etc., Dist., 257 Ill. 363, 100 
NE 904. 

54. Lever v. Grant, 139 Mich. 273, 
103 NW 848, 102, NW 849: 

55. Home Laundry Co. v. Louis- 
ville, 168 Ky, 499, 182 SW 645; Hemp- 
hill v. Boston, 8 Cush. (Mass.) 195, 
54 AmD 749; Trenton Water Power 
Co. v. Donnelly, 77 N. J. L. 659, 73 A 
597; Stafford v. Coyney,. 7 B. &C. 
257,,14 ECL 120, 108 Reprint: 719; 
Poole v. Haskinson, 11 M. & W. 827, 
152 Reprint 1039. 

56. Home Laundry Co. y. Louis- 
ville, 168 Ky. 499, 182 SW 645; Hemp- 
hill vy. Boston, 8 Cush. (Mass.) 195, 
54 AmD 749; Trenton Water Power 
Co. v. Donnelly, 77 N. J. L. 659, 73 
A 597. 

57. Hughes v. Bingham, 135 N. 
Y. 347,.32 NE 78, 17, LRA 454. 

58. Young v. Landis Tp.,-73 N. J. 
L. 266, 62 A. 1133. ’ 

59. Morant v. Chamberlin, 6 H. & 
N. 541,°158 Reprint /222. 

60. Perth Amboy Trust Co. v. 
pting Amboy, 75 N. J. L. 291, 68 A 

61. Rowan v. Portland, 8 B. Mon. 
(Ky.) 232. 

62. See supra § 62. 

63. Ill.—People’s Gas Light, etc., 
te: v.. Chicago, 225 Ill. 612, 99 NE 
03. 

Ind.—Noblesville v. Lake Erie, etc., 
R. Co.,°130 Ind. 1, 29 NE 484. 

Iowa.—Des Moines v. Hall, 24 


' Towa 234; Haight v. Keokuk, 4 Iowa 


199 

N. J.—Spring Lake v. Polak, 77 
N. J. Eq. 557,.78 A 50. 

N. Y¥.—Cohoes vy. Delaware, etc., 
Canal Co., 134 N. Y. 397, 31 NE 887. 

Tex.—Jones v. Carter, 45 Tex. Civ. 
A. 450, 456, 101 SW 514 [cit Cyc]. 

W. Va.—Riddle v. Charleston, 43 
W.. Va. 796, 28 SH. 831. 

Eng.—Arnold v. Blaker, L. R. 6 Q. 
B. 433. 

[a] Thus where an owner of real 
estate within the corporate limits of 
a town lays and plats the real estate 
off in town lots, streets, and alleys, 
and sells such lots with relation to 
such streets and alleys, granting to 
the purchasers the use of such 
streets and alleys the same as 


though they were public streets and 
alleys in all respects, and throws 
them open to the use of the public, 
he will be considered to have dedi- 
cated them to publie use, although 
the deeds for the lots and such 
streets and alleys may contain a res- 
ervation to the grantor of any dam- 
ages that may be recoverable against 
the municipality in case the bed of 
such streets and alleys should there- 
after be condemned for public use, 
as such reservation is inconsistent 
with and repugnant to the nature of 
the estate or interest granted in such 
streets and alleys, and tends to the 
destruction thereof. Riddle Vv. 
Charleston; 43 W. Va. 796, 28 SH 


831. 

{b] Limitation held not inconsist- 
ent with dedication.—A dedication of 
land which arises in part out of 
deeds for lots delineated upon a 
map is subject ta private rights cre- 
ated. by the deeds not inconsistent 
with the dedication, and a provision 
in deeds for lots delineated upon a 
map out of which in part there 
arises a dedication of an ocean beach, 
that lot owners may erect neat bath- 
houses, is not inconsistent with the 
ordinary purposes for which such a 
beach is used. Spring Lake v. Polak, 
77. N. J. Eq. 557,78 A 50. 

64. Noblesville v. Lake Erie, etc., 
R., Co., 130 Ind. 1, 29 NE 484; Des 
Moines v. Hall, 24 Iowa 234; Bradley 
v. Spokane, etc., R. Co., 79 Wash. 
445, 140 P 688, LRA1917C 225. 

[a] Bule applied.—Reservation in 
a dedication of platted streets of 
right to lay ‘water and gas pipes, 
and electric wires, and to erect poles 
for such purpose, and to construct, 
and operate ...cable and motor 
railways,” is repugnant to proper 
control of the streets of the city, and 
void as against public policy. Brad- 
ley v. Spokane, ete., R. Co., 79 Wash. 
455, 140 P 688, LRA1917C 225. 

65. Richards v. Cincinnati, 31 Oh. 
St. 506 (holding that where lands 
within a municipal corporation are 
laid out into lots, streets, and alleys, 
and the streets are dedicated to the 
public by a deed which contains a 
condition that the lots shall be ex- 
empt from charges for the improve- 
ment of the streets unless a ma- 
jority of the abutting owners shall 
assent thereto in writing, the dedica-~- 
tion is inoperative as against public 

olicy). 

e eg Wray v. Tarr, 148 Mass. 
309, 19 NE 358, 2 LRA 87; _ Rich- 
ards v. Cincinnati, 31 Oh. St. 506. 

67. Gadsden v, Strother, 172 Ala. 
56, 55 S 189; Grayson. v._ Stengel, 
8 Ky. Op. 368; Cohoes_ v._ Delaware, 
etc., Canal Co,, 134 N. ¥- 394,81 
NE 887; Spring v, Pittsburg, 204 Pa, 


530, 54°A 310. 

{a] Thus, where the dedication of 
a street was completed by the filing 
of a map thereof and the sale of 
lots with reference thereto, a condi- 
tion could not be annexed to the dedi- 
cation by the subsequent acceptance 
by the city of a proposal of the own- 
ers dedicating it, upon condition that 
the city shall build and maintain 
a_bridge. Gadsden v. Strother, 172 
Ala: 56, 55 S 189. 

- 68. Cohoes v. Delaware, etc., Canal 
Co., 134 N. Y. 397, 31 NE ‘887. 

69. See supra § 22 et seq. 

70. Cal.—California Academy of 
Sciences v. San Francisco, 107 Cal. 
334, 40 P 426; McLean vy. Llewellyn 
aoe Works, 2 Cal. A, 346, 83 P 1082, 

Ill.—MeWilliams vy. Morgan, 61 III. 
89. Compare Peo. v. Ricketts, 248 
Ill. 428, 480, 94 NE 71 (where it was 
said: “It is not essential to a- public 
use that its benefits should be re- 
ceived by the whole public or even a 
large part of it. The benefit may be 
limited actually to the inhabitants of 
a small locality, but the use must 
be in common and upon the same 
terms, however few the number who 
avail themselves of it’’). 

Ind.—Pittsburg, etc.; R. Co. v. War- 
rum, 42 Ind A. 179, 82 NE 934, 84 
NE 356. 

Mass.—Atty.-Gen.. v. Tarr, 148 
Mass. 309, 19 NE 358, 2 LRA 87. 

Minn.—Watson vy. Chicago, etc., R. 
Co., 46 Minn. 321, 48 NW 1129. 

N. J.—Hoboken M. E. Church v. 
OE 83" NL. J. 913, 8% Amp 

Oh.—Todd v. Pittsburg, ete., R. Co., 
19 Oh. St. 514., 

Pa.—In re Pénny Pot Landing, 16 
Pa. 79 

Wis.—tTrerice v. Barteau, 54 Wis.- 
99, 11 NW 244; Tupper v. Huson, 46 
Wis. 645, 1 NW 332. 

Eng.—Bermondsey v. Brown, L. R. 
1 Eq. 204; Poole v. Huskinson, 11 
M. .& W. 827, 152 Reprint 1039; Hil- 
dreth v. Adamson, 8 C. B. N. S. 587, 
98»ECL 587, 141 Reprint 1296. 

{a] Thus where a person subdivid- 
ed a tract of land and recorded a 
map showing streets which were re- 
served and laid out for the use of 
such persons as might thereafter pur- 
chase a part of the tract, it did not 
amount to an offer of general dedi- 
eation to the public. McLean v. Llew- 
ellyn Iron Works, 2 Cal. A. 346, 83 
P 1082, 1085. 

71. Pittsburgh, etc., R. Co. v. War- 
rum, 42 Ind. A. 179, 82 NE 934, 84 
NE 356. 

72. Beatty v. Kurtz, 2 Pet. (U. S.) 
566, 7 L. ed. 521; Wyandotte County 
v. Wyandotte First Presb. Church, 
30 Kan. 620, 1 P 109; Mowry y. 
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some statutes dedications may be made to individuals 
and corporations as well as to the public. 
Limiting Use as to Time. 


[§ 66] ¢. 


DEDICATION 


tion.7* 
A. dedica- 


[§§ 65-67 


tion eannot be limited as to the time of its dura- 


VI. ACCEPTANCE OR REJECTION OF DEDICATION 
[§ 67] A. Necessity of Acceptance—l, General | tract, consists of an offer and acceptance; and sub- 


Rule. 


grants and gifts. 


Providence, 10 R. I. 52; Colbert v. 
Shepherd, 89 Va. 401, 16 SE 246. See 
also supra §§ 23, 27. 

73. Morgan v. Chicago, ete, R. 
Co., 96°U. ‘S. .716,.24 L, ed.) 743 

74. San Francisco v. Canavan, 42 
Cal. 541; Dawes v. Hawkins, 8 C. 
B. N..S._ 848, 98 ECL 848, 141 Re- 
print 1399. Contra Antones v. Esla- 
va, 9 Port: (Ala.) 527. 

{a] Reason for rule.—It is one 
of the essential elements of a good 
dedication that it shall be irrevoc- 
able and that the land shall be for- 
ever dedicated for the public use, 
which is designated, provided the 
publie sees fit to use it for that 
purpose. San Francisco vy. Canavan, 
42 Cal. 541; and infra § 148 et seq. 

75. Brown v. Manning, 6 Oh. 298, 
27 AmD 255. See also supra § 38. 

[a] Analogy to contract.—RBecause 
there must be two parties assenting 
to complete a contract, and because 
the ownership of property may in- 
volve responsibilities as well as bene- 
fits, it is reasonable, and it is the 
law, that no one can be a grantee 
of real estate without his consent. 
A deed executed and recorded with- 
out the knowledge and consent of a 
grantee passes no title. See Parme- 
lee v. Simpson, 5 Wall. (U. S.) 81, 
18 L. ed. 542; Littler v. Lincoln, 
106 Ill. 353. 

76. See supra § 7. 

77. Mo.—Downend v. Kansas City, 
ne Mo. 60, 56 SW 902, 51 LRA 


N. Y.—Flack v. Green Island, 122 
N. ¥. 107, 25° NE. 267. 
ees I.—Simmons v. Cornell, 1 R. IL 
519 
. 856, 27 


AmD 554. 
Chicago, ete, R. 


Wis.—Ashland v. 
Co., 105 Wis. 398, 80 NW 1101 

78. See infra §§ 68, 69. 

79. U. S.—Pitcairn v. Chester, 1385 
Fed. 587; Davenport v. Buffington, 
97 Fed. 234, 88 CCA 453, 46 LRA 
3877; Ruch v. Rock Island, 20 F. Cas. 
No. 12,105, 5 Biss. 95. 

Ala.—Trammell vy. Bradford, 73 8 
894; Ivey v. Birmingham, 190 Ala. 
196, 67 S 506; Highland Realty Co. 
v. Avondale Land Co., 174 Ala. 326, 
56 S 716; Mobile v. Fowler, 147 Ala. 
408, 41 S 468; Wilson v. Lakeview 
Land Co., 89 S 803; Stewart v. Con- 
ley, 122 Ala. 179, 27 S 303; Moore v. 
Johnston, 87 Ala. 220; 6 S 50. 

Cal—Anaheim. vy. _Langenberger, 
134 Cal. 608, 66 P 855; Los Angeles 
v. Kysor, 125 Cal. 468, 568 P 90; 
Schmitt v. San Francisco, 100 Cal. 
302, 34 P 961; Monterey v. Malarin, 
99 Cal. 290, 33 P 840; Hureka v. Crog- 
han, 81 Cal. 524, 22 P 693; Peo, .v. 
Reed, 81 Cal. 70, 22 P 474, 15 AmSR 
22, 20 P 708; Hayward v. Manzer, 
70 Cal. 476, 18 P 141; San Francisco 
v. Canavan, 42 Cal. 541; Partridge 
v. Richmond, (A.) 172 P 166; Myers 
v. Oceanside; 7 Cal. A. 87, 93° P 
686; McLean v. Llewellyn aes Works, 
2 Cal. A. 346, 83-P 1082, 1085. 

Colo.—Trine v. cay "21 ee 102, 
389 P 330; Denver, Rei Coli vi 
Griffith, 17 Colo. 598, 31 'p 171; Cen- 
ees Collier, 26 Colo. A. 354, ‘144 P 


Conn.—Kent v. Pratt, 73 Conn. 
573, 48 A 418; New York, : 
Co. v. Fair Haven, ete... Re iCo) 70 
Conn. 610, 40 A 607, 41 A 169; 


Considering a dedication as the voluntary 
transfer of an interest in land, it partakes both of 
the nature of a grant 7° and of a gift," 
erned by the fundamental pr inciples "whieh control 
Hence a dedication, like a con- 


and is goy- 
til acceptance," 


Williams v. New York, ete, R. Co., 
39 Conn. 509; Riley v. Hammel, 38 
Conn. 574; Curtiss v. Hoyt, 19 Conn. 
154, 48 AmD 149. 

Del. . Rehoboth, 9 Del. Ch. 
192, 80 A_ 683. 

SEE, C.—wWatson v. Carver, 27 App. 

a. 

Ga.—Brown v. East Point, 95 SE 
962; Savannah v. Bartow Inv. Co., 
187 Ga. 198, 72 SE 1095; Healey v. 
Atlanta, 125 Ga. 736, 54 SE_ 749; 
Kelsoe v. Oglethorpe, 120 Ga. 951, 48 
SE 366, 102 AmSR 188; Georgia R., 
ete, Co. v. Atlanta, 118 Ga. 486, 45 
SE 256; Americus v. Johnson, 2 
Ga. A. 378, 58 SE 518. 

lll.—Phillips v. Leininger, 280 Ill. 
182, 117 NE 497; Rose v. Elizabeth- 
town, 275 Ill. 167, 114 NE 14; Hillmer 
Co. v. Behr, 264 Il]. 568, 106 NB 481; 
Chicago,’ ete., R. Co. v. Chicago, 264 
Ill. 24,°105 NE 702, AnnCasi917A 
1146; Doss v. Bunyan, 262 Ill. 101, 
104 NE 153; Princeton v. Gustavson, 
241 Ill. 566, 89 NE 653; Peo. v. John- 
son, 287 Ill. 237, 86 NE 676; Ingra- 
ham v. Brown, 231 Ill. 256, 83 NE 
156; Stacy v. Glen Ellyn Hotel, etce., 
Co,, 223 Ill. 546, 79 NE 138, 8 LRANS 
966; Bethel v. Pruett, 215 Ill. 162, 
74 NE 111; Woodburn vy. Sterling, 
184 Tll. 208, 56 NE 878; Shields v. 
Ross, 158 Ill. 214, 41 NE 985; Chi- 


eago v. Chicago, ete., R. Co., 152 Ill. 
561, 88 NE 768; Chicago v. Drexel, 
141 Ill. 89, 30 NE 774; Winnetka 
v. Prouty, 107 Ill. 218; Princeton v. 
Templeton, 71 Ill. 68; Chicago v. 
Wright, 69 Ill, 318; Grube v. Nich- 
ols, 36 Ill. 92; Klein v. Reinhardt, 
168 Ill, A. 257; Sanford v. Sanford, 
157 Ill. A..850; Dickerman vy. Marion, 


122 Tll. A. 154; O’Connell v. Bowman, 
45 Ill. A. 654; Willey v. Peo., 86 Ill. 
A. 609; Schmitz v. Germantown, 31 
Ill. A. 284; Chicago v. Thompson, 9 
Ill. A. 524; Chicago v. Gosselin, 4 
Tl, Ay 570, 

Ind. —Shellhouse v. State, 110 Ind. 
509, 11 NE 484; Mansur v. Haughley, 
60 Ind. 364; Mansur v. State, 60 Ind. 
357; Westfall v. one 8 Ind. 174; 
Pittsburgh, ete, R. Co. Vv. Warrum, 
42 Ind. A. 179, 82 NE 934, 84 NE 
356; Gillespie v. Duling, 41 Ind. A. 
217, 88 NE 728. 

Towa.— Bowersox v. Johnson Coun- 
ty, 167 NW 582; Kenwood Park v. 
Leonard, 177 Iowa 387, 158 NW 
655; DeCastello v. Cedar Rapids, 171 
Iowa 18, 153 NW 3853; Bradford vy. 
Fultz, 167 Towa 686, 449 NW. 925; 
Carter v. Barkley, 187 Iowa 510, 115 
NW 21; State v. Tucker, 86 Iowa 
485; Cook v. Burlington, 80 Iowa 94, 
6 AmR 649; Wilson y. Sexon, 27 
Towa 15. 

Kan,—Franklin County Comrs. v. 
Lathrop, 9 Kan. 453. 

Ky.—Home Laundry Co. yv. Louis- 
ville, 168 Ky. 499,-182 \SW. 645; 
Latonia v. Latonia Agricultural As- 
soc., 109 SW 856, 88 KyL 138; Coch- 
ran v. Shepherdsville, 43 SW 250, 19 
KyL_ 1192; Gedge v. Com., 9 Bush. 
61; Brizzolari v. Senour, 4 Kyl 360; 
La Grange v. Bain, 4 Kyl 256; Wil- 
kins v. Barner, 2 Kyl 278; Blizabeth- 
town, etc., R. Co. v. Thompson, 1 


KyL 395; Skiles v. Rich Pond, 10 Ky. 
Op. 148; Moore v. Sparks, 8 Ky. 
Op. 408. 


La.—Quirk v. Miller, 129 La. 1071, 
57 S 521; Leonard yv. Baton Rouge, 
$9 La. Ann. 275, 4 S 241; David v. 


ject ‘to some exceptions hereinafter considered,'s 
the general rule is well settled that a dedication 
is not binding and conclusive on either party un- 


proof of which must be unequivyo- 


New Orleans, 16 La. Ann. 404, 79 
AmD 586; David v. Municipality No. 
2, 14 La. Ann. 872; Xiques v. Bujac, 
7 La. Ann. 498; Carrollton v. Jones, 
7 La. Ann, 233; Linton v. Guillotte, 
10 Rob. 357; Carrollton R. Co. v. 
Municipality No. 2, 19 La. 62; Mu- 
nicipality. No. 2 v. Orleans Cotton 
Press, 18 La, i22, 36 AmD ys Livau- 
Shee Vv. Municipality No. 2, 16 La, 

Me.—White v. Bradley, 66 Me, 254; 
Muzzey v. Davis, 54 Me. 861; State v. 
Wilson, 42 Me. 9; State v. Bradbury, 
40 Me. 154; Cole v. Sprowl, 35 Me. 
161, 56 AmD 696; Bangor House Pro- 
prietary v. Brown, 33 Me. 809. 

Md.—Baltimore y. Canton Co., 124 
Mad. 620, 98 A 144, 

Mass.—Mighill v. Rowley, 224 
Mass. 586, 113 NE 569; Atty.-Gen, v. 
Abbott, 154 Mass. $23, 28 NE 346, 13 
LRA 251. 

Mich,—Vance y, Pewamo, 161 Mich. 
528, 126 NW 978; Gregory v. Ann Ar- 
bor, 127 Mich. 454, 86 NW 1018; Alton 
v. Meenwenberg, 108 Mich. 629, 66 
NW _ 571; Lee vy. Lake, 14 Mich. 12, 90 
AmD 220; Tillman v. Peo., 12 Mich. 
401; Peo. v. Jones, 6 Mich. 176; 
Peo. v. Beaubien, 2 Dougl. 256, > 

Minn.—Morse v. Zeize, 84 Minn. 85, 
24 NW 287; Mankato v. Willard, 13 
Minn. 18, 97 AmD 208; Wilder vy, St. 

Paul, 12 Minn. 192; Baker v. St. Paul, 
8 Minn, 49a, 

Miss.—Sanford v. Meridian, 652 
“exiget 383; Briel v. Natchez, 48 Miss. 


Mo.—Hardin v. Ferguson, 271 Mo. 
410, 196 SW 746; Bauman vy. Boecké 
ler, 119 Mo, 189, 24 SW 207; Vossen 
vy. Dauntel, 116 Mo. 379, 22 SW 7384; 
St. Louis v. St. Louis Univ., 88 Mo. 
155;) Reagan v. McCoy, 29 Mo. $56; 
State v. De Vall, 157 Mo. A. 587, 188 
wd 667; Baker v. Squire, 77 Mo. A. 

Nebr.—Close v. Swanson, 64 Nebr. 
389, 89 NW 1048; Warren v. Brown, 
31 Nebr. 8, 47 NW. 688; Graham v. 
Hartnett, 10 Nebr. 517, 7 NW _ 280. 

N. J.—Schmidt v. Spaeth, 82 N. ue 
L. 575, 83 A_ 242; Atlantic, etc. 

Co. v. State Bd. of Assessors, 80 N 
J. L. 88, 77 A 609; Pease v. Paterson, 
etc., Tract. Co., 69 N. J. L. 165, 54 


A 624; State v. Gloucester City, 43 
N. J. L. 544; Darling v. Jersey City, 
73 N. J. Eq. 318, 67 A 709; Arnold 


v. Orange, 73 N. J. Eq. 280, 66 A 1052; 
Booraem v. North Hudson County R. 
Co., 40 N. J. Ba. 557, 5 A 106 [aff 39 
N. J. Eq. 465]; Pope v. Union, 18 
N. J. Eq. 282; Homes v. Jersey City, 
12, N. J. Eq 

N. Stith . Smythe, 197 N. Y. 
457, 90 NE 1121, 35 LRANS 524 [rev 
182 App. Div. 71, 116 NYS 1071]; 
Palmer v. Palmer, 150 N. Y. 139, 44 
NE 966, 55 AmSR 658 [rev 71 Hun 
30, 24 NYS 613]; Peo. v. Underhill, 
144 _N. Y. 816, 39 NE 333 [rev 69 
Hun 86, 283 NYS 888]; Flack v. Green 
Island, 122 N. Y. 107, 26 NE 267; 
Avery Me New York Cent., ete., R. Co., 
106 N. 142, 12 NE 619, 27 Ea EG 
Dig Mee ‘In re Brooklyn, 78 N. 179° 
Strong v. Brooklyn, 68 N. ms Be fa 
ara Falls Suspension Deans "Go. v. 
Bachman, 66 N. Y. 261; Wohler v. 
Buffalo, ete., R. Co. 46 N. Y. 686; 
Bissell v. New York Cent. R, Co,, 23 
N. Y. 61 [rev 26 Barb. 630]; Holdane. 
v. Cold Springs, 21 N. Y. 474; Child 
v. Chappell, 9 N. Y. 246; Oswego v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cal;®° and of course this rule applies to the grantee 
of the party offering to make the dedication.*+ 
til acceptance, the publie acquires no rights, and is 
subject to no duties by reason of the dedication ;°* 
and the rule has been applied in cases where it was 
sought to charge the publie with responsibility for 
the ¢are and maintenance of streets and highways 
Obviously the owners of 
property cannot for their own benefit or convenience 
impose a street or highway upon a municipality 
against its will and compel it to improve the street 
In applying these 
rules there is no distinction between a dedication 
by an individual and a municipality.®° 
2. Exceptions to Rule—a, 
In a number of jurisdictions the rule 
is that where a dedication is made in compliance 


dedicated to publie use.%* 


or highway or keep it in repair.** 


[§ 68] 


Dedication. 


Oswego Canal Co., 6 N. Y. 257; Fonda 
v. Borst, 2 Abb, Dec. 155, 2 Keyes 48% 
Peo. v. Gloversville, 128 App. Div. 
44, 112 NYS 3887; Newton vy. Dun- 
kirk, “121 “App. *sDiy, ' 296, *<r0¢6 
NYS 125; McMannis_ y. Butler, 
49 Barb, 176; In re Brooklyn Heights, 
48 Barb. 288; Clements v. West Troy, 
16 Barb. 251; Adams v. Saratoga, etc., 
R. Co., 11 Barb. 414 [rev on other 
rounds 10 N. Y. 328]; Matter of 
Starr St., 73 Misc. 880, 181 NYS 71; 
Weiss v. Schweitzer, 47 Misc, 297, 95 
NYS 923; In re Sixteenth St., 142 
NYS 3876; In re Lawrence St., 136 
AES 845, 

a C.—Kennedy yv. Williams, 87 N. 


N. D.—Grow v. Taylor, 28 N. D. 
469, 476, 187 NW 451 [cit Cyc]. 

Oh. —Cinecinnati, COC nee ce we 
Roseville, 76 Oh, ‘St. 108, 81 NE 178; 
Fulton v. Mehrenfeld, 8 Oh. St, 440 
faff 2 Handy 176, 12° Oh. Dee. (Re- 
print) 389]; Cincinnati v. MeMicken, 
/ Secie Cir. Ct. 188, 3 Oh. Cir. Dec. 

Or.—Moore y. Fowler, 58 Or. 292, 
472; Carter v. Portland, 4 


Pa. —Chambersburg Shoe Mfg. Co. 

Cumberland Valley R. Co., 240 Pa. 
Big, 87 A 968; In re Alley, 104 Pa. 
622". In re Penny Pot Landing, 16 
Pa. 79; Hogan y. Burneson, 44 Pa. 
Super. 409; Fleck v. Collins, 28 Pa. 
Super. 443; Oakley v. Luzerne Bor- 
ough, 25 Pa. Super. 425. 

R. I.—Simmons v. Mumford, 2 R, I. 


a Remington v. Millerd, 1 Beye I. 
ore: C.—State v. Carver, 36 S. C. L. 


Tenn.—Athens vy. Burkett, (Ch. A.) 
59 SW 404; Monaghan v. Memphis 
Fair, ete., Co., 95 Tenn, 108, 31 SW 
497; Scott y. Cheatham, 12 Heisk. 
pas! Mathis v. Parham, 1 Tenn. Ch. 


Tex.—Galveston v. Williams, 69 
Tex. 449, 6 SW 860; Gilder vy. Bren- 
ham, 67 Tex. 345, 3 SW 309; Inter- 
national R. Co. v, Cuneo, 47 Tex. Civ. 
A. oa 108 SW 714; French vy, Scheu- 
ber, 6 Tex, Civ. A. 617, 26 SW 133. 

Vt.—Dodge v. Stacy, 39 Vt. 558; 
Riate vy. Trask, 6. Vt. 855,.27 AmD 


Va.—Buntin v. Danville, 93 Va. 200, 
24 SE 830; Benn vy. Hatcher, 81 Va. 
25, 59 AmR 645. 

Wis.—Knox vy. Roehl, 158 Wis. 239, 
140 NW 1121; University of Our Lady 
of Sacred Heart v. Watertown, 150 
Wis. 505, 137 NW 754; State v. Paine 
Te Sapahee! Co., 84 Wis., 205, 54 NW 


Hng.—Rex vy. Leake, 5 B. & Ad. 469, 
27 ECL 201, 110 Reprint 8638; Rex v. 


Lynn, 1 C. & P, 527, 12 BCL 303, 
5 D. & R, 497, 16 ECL 243. 


Can.—Moore y. Woodstock Woolen 
Mills Co., 29 Can. S.C, 627. 

Ont.—Sklitzsky v, Cranston, 22 Ont, 
590; Pigott v. Bell, 5 OntWN 314, 25 


OntWR 265, 
a —Wright v. Winnipeg, 3 Man. 
80. Princeton v. Gustavson, 241 


DEDICATION 


Un- 


Statutory 


may suggest. 
89 NE 653. 
1. Rose v. Elizabethtown, 275 Til. 
67, 114 NE 14, 
82. Swedish 
Church vy. Jackson, 
NE 348; New York, 


ee ae: 


Evangelist Lutheran 


229 Ill, 506, 82 
ete, k 29M 
South Amboy, 57 N. J.\L. 252, 80 A 
628; United New Jersey R., 
v. Crucible Steel Co., 85 N. J. Hat 2; 
Lee 243 [aff 86 N. J. Eq. 268, 98 A 


“no preclude the owner of land 
from revoking the dedication of a 
street, however decisively his inten- 
tion to dedicate be manifested, there 
must be an acceptance, either by for- 
mal act of the public authorities or 
by common use, showing a clear in- 
tent to accept and enjoy the easement 
for the specifie purpose of the pro- 


posed dedication.” Mathis v. Par- 
ham, 1 Tenn, Ch! 533, 536. 

83, Ga.—Georgia R,. ete. Co, v: 
Atlanta, 118 Ga, 486, 45 SH 256. 

Tll.—H. A. Hillmer Co. v. Behr, 264 
Ill. 568, 106 NE 481. 

Ky.—Mulligan v. McGregor, 165 


Ky. 222, 176 SW 1129; Gedge v. Com., 
9 Bush 61; Kellar v. Louisville, 10 
Ky. Op. 541, 


Mich,—Chapman v. Peal Ste. Ma- 
rie, 146 Mich, 28, 109 N 53. 
Mo.—Benton v. St. Louis, 217 Mo. 


687, 118 SW 418, 129 AmSR 561, 

N. J.—Hoboken M. E. Church v. 
Hoboken, 33 N. J. L. 18, 97 AmD 
696; Booraem vy. North Hudson Coun- 
ty R. Co., 39 N. J. Bq. 465° [aff 40 
Nid. Bq. 567,06) A’ 106J; Atty. -Gen. 
v. Morris, etce., R. Co., 19 N. J. 5 
386 [rev on other grounds LSLNi ad. 
Hq. 575 mem; 20 2 Da) Wg... 680I5 
Holmes v. Jersey City, 12 N. J. Hq. 
299; Brigantine v. Holland Trust Co., 
(Ch.) 85 A 344, 

. Y.—Olinger v. Watson, 160 App. 

Div. 96, 145 NYS 173. 

Pa.—Downing  v. Coatesville, 214 
Pa, 291, 63 A 696; Steel v. Hunting- 
ton; 191) Pa./'627,..438 A> 398; In re 
North Front St., 52 Pa. Super. 345; 
Hileman vy. Hollidaysburg Borough, 
47 Pa. Super. 41; Carroll v. Asbury, 
28 Pa. Super. 364. 

R. L—State v. Richmond, 1 R. I. 
49. 


Tex.—Poindexter v. Schaffner, aoe 
A.) 162 SW 22; Krause vy. El Paso, 
(Civ. A.) 101 SW. 828 {rev on other 
grounds 101 Tex. 211, 106 SW 121, 130 
AmSR 831, 14 LRANS 582]; Gillean 


v. Frost,’ 26 Tex. Civ. A. 371, 61 
SW 345. 
[a] Dedication by selling lots in 


conformity to plat.—Where an owner 
by platting his property and selling 
lots in conformity with the plat dedi- 
cates streets to the public use, the 
implied covenant that the dedicated 
streets shall remain open not only 
for the use of all lot owners but for 
the use of the public desiring access 
thereto imposes no duty upon the 
municipal authorities unless’ they 
choose to accept and adopt the streets 
as public highways. Chambersburg 
. Co, v. Cumberland Valley 
R. Co., 240 Pa. 519, 

[b] Siability for injuries caused 


(a8 OT.) 73 


with the statutes relating to the subject no accept- 
anée is necessary to complete the dedication,®® and 
that when title has once become vested in a munici- 
pality by dedication it cannot be impaired by any 
inaction or delay of public officials in devoting the 
property to the use for which it has been dedi- 
cated;*? and in a number of cases it has been held 
that the burden devolves upon the municipality to 
keep the streets or alleys dedicated in repair,®® and 
that it will be liable for personal injuries resulting 
from its neglect to do so.5® 
no equities can arise in favor of an individual who 
takes private possession ;°° his occupancy is subject 
to the paramount right of the public,®! and such 
right may be asserted against any private appro- 
priator whenever the public convenience or necessity 
In other jurisdictions, however, as 


In these jurisdictions 


by defects.—Where a _ street and 
bridge on it have never been accepted 
by the city, the bridge remains a 
private structure, and the city is not 
liable for injury caused by defects in 
it, even though prior to the time of 
the injury city employees may have 
replaced the bridge when it was 


washed away. Kellar vy. Louisville, 
10 Ky. Op. 541. 
84. TIowa.—DeCastello .v, Cedar 


Rapids, 171 Towa 18, 158 NW 353. 
Ky.—Gedge v. Com., 9 Bush. 61. 
N. Y.—Stillman v. Olean, 161 NYS 

591; Olinger v. Watson, 160 App. 

Div. 96, 145 NYS 1738. 

N. C.—Sugge v. Greenville, 169 N, 

C. 606, 86 SE 695. 

Pb on re Gwynedd Tp., 33 Pa. Co. 
85. Philadelphia Museums vy. Penn- 

sylvania ‘Univ,,\.251 Pa. 126, 96 A 


126, AnnCas1917D 449. 

-86. Colo.—Denver yv. Clements, 3 
Colo, 472. 

Ind.—Interstate Iron, ete, Co. v. 
East Chicago, 118 NE 958. 

Kan.— Wallace y. Cable, 87 Kan. 


835, 127 P 5, 42 LRANS 587; Gadarl 
v. Humboldt, 87 Kan. 41, 123 P 764; 
Osage City v. Larkin, 40 Kan. 206, 19 
P 658, 10 AmSR 186, 2 LRA 56. 

Minn.—Keyes v.. Excelsior, 126 
Minn, 456, 148 NW 501; Baker v. St. 
aul, 8 Minn. 491. 

Mo.—Hutton v.@St. Louis, 264 Mo. 
634, 175 SW 888; Otterville v. Bente, 
240 Mo. 291, 144 SW. 822; Guitar v. 
St. Clair, 238 Mo. 617, 142 SW 291; 


Brown v. Carthage, 128 Mo. 10, 30 
SW 312; Buschmann vy. St. Louis, 121 


Mo. 528, 26 SW 687; Reid v. Edina Bd. 
of Education, 73 Mo. 295; Hill v. 
Hopson, (A.) 131 SW 357 [aff 221 Mo. 
103, 120 SW 29]. 

Nebr.—Weeping Water v. Reed, 21 
Nebr. 261, 31 NW 797. 

[a] Dedication held within statu- 
tory requirements.—A plat present- 
ed by an owner of land to the com- 
mon council of a city, duly acknowl- 
edged, and representing a strip of 
land named as a street running east 
and west across the owner's land was 
a plat of such street wifhin the mean- 
ing of statutes of the character under 
consideration. Interstate Iron, ete., 
Co. v. East Chicago, (Ind.) 118 NE 

5 


Gadarl v, Humboldt, 87 Kan. 
P 764. 


Denver v.. Clements, 3 Colo. 
472; Osage City v, Larkin, 40 Kan, 
206, 19 P 658, 10 AmSR 186, 2 LRA 


56. 

89. Osage City v. Larkin, 40 Kan. 
EL 19 P 658, 10 AmSR 186, 2 LRA 

90. Gadarl vy. Humboldt, 87 Kan. 
41, 123 P 764; Reid v. Edina Bd. of 
Education, 78 Mo. 295. 

91. Gadarl v. Humboldt, 87 Kan. 
41, 123 P 764. 

‘92. Gadarl vy. Humboldt, 87 Kan. 
41,128: P °764. 

fa] Ejectment against dedicator. 
—Accordingly after such a dedication 
has been made ejectment will lie 
against the dedicator to recover pos- 


"4 [180.5] 


is the case with common-law dedications, an accept- 
ance is necessary to complete a statutory dedica- 


tion,’* and if there is nv acceptance 


able time the dedicator may revoke his offer and take 


possession of the land dedicated.” 


[4 69] b. Deed to Individual Calling for Public 
Use. According to the weight of authority, if the 
owner of land has laid it off into blocks and lots with 
streets and alleys intersecting it and sells lots with 
reference to a map or plat in which the land is so 
laid off, or where there is a city map in which the 
Jand is so laid off and he sells lots with reference 


to such map, he will be held to have 
cable dedication of the designated 
leys.” 


So far as he is concerned no acceptance is 
ary to bind him’ other than the mere pur- 
of his lots which most courts have construed as 


DEDICATION 


within a reason- 
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less it is very generally held that no duty of improv- 
ing or keeping in repair the land dedicated nor lia-. 
bility for injuries caused by failure so to do is im- 
posed on the public in the absence of acceptance by 


some formal act on the part of the properly consti- 


made an irreyo- 
streets and al- 


an acceptance on the part of the public.*7 Neverthe- 


dedicated. Reid 
713 Mo. | 


92, %N1—Moore v. Chicago, 261 111. | 
56, 103 NE 582; Heppes Co. vw. Chi-/ 
cago, 260 IN. 506, 102 NE 455; Igle- 
hart v. Chicago, ete., BR. Co., 241 IL} 
26%, $9 NE 431; Venice v. Madison 
County Ferry Co., 216 lil. 345, 75 


session of the land 
v. Edina Bd, of Education, 
295. 


35, 69 NE 952; Russell v. Chicago, 
ete, KR Co, 205 ll. 155, 68 NE} 
127; Wewes yv. Crete, 175 Til 34%,) 


51 NE 696; Hamilton v. Chicago, etce., | 
HK, Co., 124 Til. 235, 15 NE $54 [expl | 
Gebhardt v. Reeves, 75 ill. 301; Hun- | 
ter v. Middleton, 1% Ill. 50; Illinois, | 
étce.,, Canal Co. v. Haven, 11 WL 
554); Winnetka v. Prouty, 107 Til. 
21%; Littler v. Lincoln, 106 Til. 353; 
Edwardsville v. Barnsback, 66 TIL. 
A. 421; Senmitz v. Germantown, 31 
Ti, A. 284. 

lowa.—Kenwood Park v.- Leonard, 
177 Iowa 337, 158 NW 655 (under | 
express statutory provision requiring | 
acceptance by ordinance or resolu-| 
tion); Hyde Park Inv. Co. v. Glen-| 
wood Coal Co.,, 176 Iowa 593, 153 
NW 1%1; Burroughs v. Cherokee, 134} 
Iowa 429, 109 NW $76; Parriott v. 
Hampton, 134 Iowa 157, 111 NW 440; 
Uptagraff v. Smith, 106 lowa 325, 76 | 
NW 733; Brown v. Maber, 102 lowa 1, | 
1Z NW 416. 

Ky —Harmon v. Lay, 169 Ky. 132, 
182 SW 459. 

Md.—Pope v. Clark, 122 Md. 1, 39 
A 387. 

Mich.—Field y. Manchester, 32 
Mich. 279; Wayne County v. Miller, 
21 Mich, 447. 

N, D.—Ramstad yv. Carr, 31 N. D. 
504, 154 NW 195, LRA1916D 1160. 

On—Wisby v. Bonte, 19 On. St. 
23%, The rule was formerly other- 
wise in Ohio, Fulton v. Mehrenfeld, 
& Oh. St. 440 


Wash.—Smith v. King Courity; 80 
Wash. 272, 141 P 695. But under a 
prior statute in force in 1269 there 
Was no requirement that there should 
be an acceptgnce on the part of a 
municipality of a plat of an addi- 
tion before it should become effec- 
tive as a dedication of the streets. 
Meacham v. Seattle, 45 Wash. 380, 
$4 P 624, 

Wis—State vy. Paine Lumber Co., 
$4 Wis. 205, 54 NW 503. 

“Until acceptance of a proposed 
dedication by the municipal authori- 
ties of a city or town, although the 
original proprieter may be estopped 
to deny a dedication of the streets 
and alleys as agdinst intervening 
tights, his acts in platting an ad- 
dition to the city or town, and ac- 
knowledging and recording such plat, 
are in the nature of a mere offer to 
the municipality, and until the prop- 
er authorities accept the dedication 
they cannot be bound, by tmardamus 
or otherwise, to rf poe or improve the 
streets, and until such acceptance 
they can have no right in the streets, 


| plaintiff assumes 


as trustees or otherwise, and that an 
acceptance of the dedication cannot 
be presumed from mere proof of the 
execution and recording of the plat.” 
Jordan v. Chenoa, 166 Ill. 530, 534, 
47 NE 191 [quot Reichert Milling Co. 
Gar re 217 Ill. 384, 387, 75 NE 
oO : 

[a] Beason for rule—(1) “It con- 


| cerns the parties in this case, how- 


ever, to know when it is that the 
peculiar fee the statute contemplates 
actually vests in the county. The 
that this takes 
place immediately a plat duly exe- 
cuted is properly recorded. As the 
execution and recording of the plat 
is wholly a private matter, subject 
to no public supervision whatever, 
this view would enable proprietors 
of lands to lay out so many streets 
and avenues as they might see fit, 
and wherever their private interests 
should determine; and whether the 
streets were desired by the public or 
not, the private ownership would be 
displaced. Either one of two con- 
sequences must then follow: the pub- 
li¢ must be under some obligations 
to treat the land as copeuitales a 
street, and be subject to such lia- 
bilities as that fact would impose, 
or the land must remain waste prop- 
erty, in the hands of an owner who 
cannot use it for the purposes of 
profit, and who at the same time re- 
fuses to put it to the purposes con- 
templated in making the plat.... 
But if the plat is regarded as a 
grant, it is equally necessary that 
there should be acceptance. No one 
can thrust a grant upon another 
without his assent....iIt is true, 
acceptance of a grant may be pre- 
sumed when it is beneficial ... but 
there can be no conclusive presump- 
tion that a grant of land for a pub- 
lic way is so. We may almost take 
judicial notice that an offer of land 
for such 4a purpose is often—and very 
properly—declined, for the reason 
that no such way as the one pro- 
posed is needed, and by the. accept- 
ance the public would be burdened 
with obligations without correspond- 


ing benefits.” Wayne County v. Mil- 
ler, 31 Mich. 447, 449 uot Ram- 
stad v. Carr, 31 N. D. 504, 528, 154 


NW 195, LRA1916B 
ey, J 


upon it, and be burdened with the 
various duties, expenses, and liabili- 
ties incident to ownership, without 
some action, direct or implied on its 
part showing acceptance, any more 
than a private individual can have 
guch burdens thrust upon him with- 


out acceptance on his part.” Ram- 
stad vy. Carr, 31 N. D. 504, 527, 154 
NW 195, LRA1916D 1160. 


94. Field v. Manchester, 32 Mich. 


tuted authority, or by their repairing or improving 
the land dedicated,?* although according to some 
decisions the user for the prescriptive period by the 
publie would be a sufficient acceptance to bind the 
publie authorities.*® 

{$ 70] B. Time of Acceptance—i. In General. 
While a dedication and acceptance may coneur on a 
single day,’ immediate acceptance,” or acceptance 
within a particular time,® is not necessary. But in 
order that rights may be claimed under an offer of 
dedication it must be accepted within a reasonable 
time,* anid by parity of reasoning a reasonable time 


279. See also infra § 148 et seq. 
95. See infra § 149. 

96. See infra § 149. 

97. See infra § 149. 

98. Harrington vy. Manchester, 76 
N. H. 347, 82 A 716, 717 [cit Cyc]; 
and infra § 75. 

99. See infra § 76. 
1. Cook v. Harris, 61 N. Y. 448; 
eer v. Sandy Hill, 6 Hill (N. Y.) 


2. U. S—Barclay v. Howell, 6 
Pet. 498, 8 L. ed. 477. 
Ill.— Rose v. Elizabethtown, 275 Ill. 


v- Le Bahn, -120 Ill. 92, 9 NE 269. 
Md.—Beale y. Takoma Park, 130 
Md. 297, 100 A 379; Baltimore v. 
Frick, 82. Md. 77, 33 A 435; McCor- 
mick y. Baltimore, 45 Md. 512. 
Mo.—Gaskins y. Williams, 235 Mo. 
363, 139 SW 117, 35 LRANS 603. 
Nev.—Shearer vy. Reno, 36 Nev. 443, 


136 P 705. 
Morris Canal, 
547. 


N. J.—Jersey City v. 
etc., Co., 12 N. J. Eq. 

N. Y.—Clements v. West Troy, 10 
HowPr 199; Wyman vy. New York, 11 
Wend. 486. 

Or.—Carter v. Portland, 4 Or. 339. 

Pa.—Philadelphia Museums v. 
Pennsylvania Univ., 251 Pa. 125, 96 
A 126, AnnCas1917D 149. 

Tex.—Oswald v. Grenet, 22 Tex. 
$4; Krause v. El Paso, (Civ. A.) 101 
SW. 828 [rev on other grounds 101 
Tex. 211, 106 SW 121, 130 AmSR 831, 
14 LRANS 582]. 

[a] Beason for rule.—(1) “If im- 
mediate user by the public, or even 
immediate acceptance by a competent 
public authority, be, in all cases, nec- 
essary to give effect to a dedication 
of land to public uses, the doctrine 
of dedication is shorn of one of its 
most important uses.” Jersey City 
v. Morris Canal, etc., Co, 12 N. J. 
Eq. 547, 563. (2) If the immediate 
subjection of the property dedicated 
to the uses for which it was dedi- 
cated were required, the object of 
the dedication would in many in- 
stances be defeated. Shearer v. Reno, 
36 Nev. 443, 136 P 705. 

[b] Mo reversion through mere de- 
lay—Mere delay in the use of prop- 
erty dedicated to the public for a 
particular purpose does not alone 
work a reversion of the property to 
the dedicator. Gaskins v. Williams, 
eae Mo. 363, 139 SW 117, 35 LRANS 


3 Beale v, Takoma Park, 130 Ma. 


Cal.—Niles v. Los Angeles, 125 
Cal. 572, 58 P_190; Prescott v. Ed- 
wards,, 117 Cal. 298, 49 P 178, 59 
AmSR 186; Wolfskill v. Los Angeles 
County, 86 Cal. 405, 24 P 1094; Peo. 
v. Reed,.81 Cal. 70,, 22" PR 474,15 
; Hayward vy. Manzer, 70 
P 141. aad 
1 . A. Hillmer Co. vy, Behr, 
264 Ill. 568. 106 NE 481; Peo. 
Johnson, 237 Till. 237, 86 NE 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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must be allowed in which to aecept.6 What consti- 
tutes a reasonable time must be largely governed by 
As a general rule 
acceptance will be in time if made at such time as 


the circumstances of each case.® 


the public interest may require.’ 


Reichert Milling Co. v. Freeburg, 217 
Ill. 384,.75 NE 544. 

Me.—Kelley v. Jones, 110 Me. 360, 
364, 86 A 252 [cit Cyc]. 

Mich.—White vy. Smith, 37 Mich. 
291; Field y. Manchester, 32 Mich. 
279; Wayne County v. Miller, 31 Mich. 
pat Baker v. Johnston, 21 Mich: 

Mont.—Kaufman v. Butte, 48 Mont. 
400, 138 P 770. 

N. Y.—Matter of Opening Beck St., 
19 Mise. 571, 44 NYS 1087 [aff 54 
App. Div. 634 mem, 67 NYS 1127 
mem]. 

Pa.—Rung v. Shoneberger, 2 Watts 
23, 26 AmD 95. 

Williams, 69 


Tex.—Galveston  v. 

Tex. 449, 6 SW 860. 

Utah.—William J. Lemp Brewing 
Co. v. Moran, 169 P 459. 

Vt.—State v. Trask, 6 Vt. 355, 
27 AmD 554, 

[a] Thus an acceptance by a mu- 
nicipality of a dedication of streets, 
alleys, and public grounds shown in 
a plat must be made within a reason- 
able time after the proffer of the 
dedication, and if not so made the 
Owner may recall the dedication. 
Venice v. Madison County Ferry Co., 
216 Ill. 345, 75 NE 105. 

[b] An acceptance after a lapse 
of eighty years is not within a rea- 
sonable time and is ineffectual. Kel- 
ley v. Jones, 110 Me. 360, 86 A 252. 

5. Conn.—Guthrie vy. New Haven, 
31 Conn. 308. 

Fla.—Kirkland v. Tampa, 78 S 17. 

Tll.—Dewey v. Chicago, 274 Ill. 268, 
113. NE 599; Peo. v. Johnson, 237 
Tll. 237, 86 NE 676; Lake View v. 
Le Bahn, 120 Ill. 92, 9 NE 269. 

Iowa.—McClenehan vy. Jesup, 144 
Iowa 352, 120 NW 74; Burroughs v. 
Cherokee, 134 Iowa 429, 109 NW 
876; Sarvis v. Caster, 116 Iowa 707, 
89. NW 84. 

Md.—Beale v. Takoma Park, 130 
Md. 297, 100 A 379. 

Ont.—Gooderham v. Toronto 
Corp., 21. Ont. 120 [aff 19 Ont. A. 
641 (app allowed 25 Can. S. C, 246)]. 

6. Ill—H, A. Hillmer Co. v. Behr, 
264 Ill. 568, 106 NE 481; Lake View 
v. Le Bahn, 120 Ill. 92, 9 NE 269. 

Iowa.—Sarvis v. Caster, 116 Iowa 
707, 89 NW 84; Cambridge v. Cook, 
97 Iowa 599, 66 NW 884; Shea v. 
Ottumwa, 67 Iowa 39, 24 NW_ 582. 

SY aia vy. Smith, 37 Mich. 
Tuncay ent ey v. Natchez, 48 Miss. 

N. J.—Jersey City v. Morris Canal, 
etc., Co., 12 N. J. Eq. 547. 

N. Y.—Matter of Opening Beck St., 
19 Mise. 571, 44 NYS 1087 [aff 54 
App. Diy. 634 mem, 67 NYS 1127 
mem]; Hunter y. Sandy Hill, 6 Hill 


407. 

R. I.—Simmons v. Cornell, 1 R, I. 
519, 523. 

“Tt cannot be material how long 
the acceptance is postponed, so long 
as the gift continues and the tender 
is not withdrawn by the owner of 
the fee before an actual acceptance.’ 
Simmons y. Cornell, supra. 

7. Ala.—Rudolph v. Birmingham, 
188 Ala. 620, 65 S 1006; Western _R. 
Co. v. Alabama Grand Trunk R. Co.,, 
96 Ala. 272, 11 S 483, 17 LRA 474. 

Ark—Stuttgart- y. John, 85 Ark. 
520, 109 SW. 541; Brewer v. Pine 
Bluff, 80 Ark. 489, 97 SW 1034. 

Coleen enyar vy. Clements, 3 Colo. 
472, 

Conn.—Derby y. Alling, 40 Conn. 
10 


Fla.—Gainesville vy. Thomas, 60 Fla. 
7 


538, 54 . 

Ida.—Boisé City v. Hon, 14 Ida. 
272, 94.P 167. 

Ill—Peo. v. Johnson, 237 Ill. 237, 
i aa ae ee ee a eee | me ahn 
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So it has been 


Iowa.—Sarvis vy. Caster, 116 Iowa 
707, 89: NW 84; Shea y. Ottumwa, 
67 Iowa 39, 24 NW 582. See also 
MeClenehan vy, Jesup, 144 Iowa 352, 
121 NW 74 (holding that to estop 
the public to insist on the existence 
of a street as dedicated something 
more must be shown than a failure 
to demand its opening before the 
growth or expansion of the town has 
made such demand reasonably neces- 
sary). 

Ky.—Louisville vy. Mutual L. Ins. 
Co., 147 Ky, 141, 148 SW 782 [reh 
den.{147 jsKy; (138, 445, SW. 389]: 
Elliott v. Louisville, 123 Ky. 278, 90 
SW 990, 28 KyL 967. 
4a a.—Burthe v, Blake, 9 La, Ann. 
ghey Wits v. Smith, 37 Mich. 


Miss.—Meridian v. Poole, 88 Miss. 
108, 40 S 548; Indianola Light, etc., 
Co, v.. Montgomery, 85 Miss. 304, 37 
Sgt Briel v. Natchez, 48 Miss. 

Nev.—Shearer vy. Reno, 36 Ney. 443, 
126 P, 705. 

N. J.—Clark v. Elizabeth, 40 N. J. 
L..172 [aff 37. N. J. L. 120]; Pope vy. 
Union, 18 N. J. Eq. 282. 

N. C.—Bailliere vy, Atlantic Shingle, 


Cooperage, etc. Co., 150 N. C. 627, 
64 SE 754, 

Or.—Barton v. Portland, 74 Or. 
75, 144. P 1146; Meier yv. Portland 
Cable R. Co.,/16 ‘Or: 500,.19-P 610, 
1 LRA 856. 


Pa.—In re Widening of State Road, 
236 Pa. 141, 84 A 686; Pittsburgh 
v. Epping-Carpenter Co., 194 Pa, 318, 
45 A 129. 

R, I.—Simmons vy. Cornell, 1 R. I, 


519. 
Tenn.—Hardy v. Memphis, 10 
Heisk. 127. 


Tex.—Oswald v. Grenet, 22 Tex, 


4, 

[a] The reason for the rule (1) 
is obvious. ‘In many instances, per- 
haps the greater number, there may 
be no present need of the land for 
the purposes,contemplated.” Shearer 
v. Reno, 36 Nev. 443, 450, 136 P 
705. (2) “In the very nature of 
such a dedication, in laying out a 
new town, or an addition to an old 
one, it is implied, that the property 
will not be applied to the use in- 
tended, until the town shall have be- 
come sufficiently populous, to make 
such an appropriation subserve the 
interest and convenience of the in- 
habitants.” Oswald v. Grenet, 22 
Tex. 94, 104. (3) “Dedications of 
private property to the public enjoy- 
ment must always be considered with 
reference to the use to which the 
thing is to be appropriated. ... It 
may be years before the convenience 
of the public, or of those who live 
upon adjacent lots, on account of the 
paucity of population, requires that 
they should be formally taken in 
charge by the municipal authorities. 
Such dedication of streets in a grow- 
ing town must have such an inter- 
pretation as will comport with the 
common understanding. The proprie- 
tor of the ground ought to be held 
as proclaiming and offering to the 
public to change his property from 
rural to urban, to sell it in small 
parcels with reference to streets and 
squares. Because the neighborhood 
is not rapidly settled up, and years 
may elapse before the city under- 
takes to work and grade the streets, 
or before the necessity arises, the 
city should not, by such non-user, be 
held to have relinquished the ease- 
ment and abandoned its acceptance of 
the dedication.” Briel v. Natchez, 48 
Miss. 423, 436. 

[b] Bwe applied.—(1) Where land 


> a witty. wag dApdteatoa ta niihiic 
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(180. 5.) 75 


said that the acceptance will be in time if made at 

any time before reyocation.® 
acceptance is of course too late if made after revo- 
cation,® or where the land has been occupied and 
uséd by the dedicator, or those claiming under him, 


On the other hand, 


hilly and was needed and used by 
the public but little for thirty years, 
when the city proceeded to grade it, 
it was held that the delay in im- 
proving it did not cause it to revert 
to the dedicator. Shea y. Ottumwa, 
67 Iowa 39, 24 NW 582. (2) An 
acceptance by municipal authorities 


of a dedication, although not made 
until ten years subsequent to the 
filing of the plat, is in time. Back- 


man y. Oskaloosa, 130 Iowa 600, 104 
NW 3247. (3) Dedication of land to 
a city for street purposes and ac- 
ceptance thereof by the city were 
not negatived by the fact that the 
land remained as part of an old field 
and that the municipal authorities 
did not presently open a street over 
the same, the city being entitled to 
postpone the actual use of the land 
until advancing population and pri- 
vate improvements made the same 
necessary. Meridian v, Poole, 88 
Miss. 108, 40 S 548. (4) Failure to 
use a portion of land dedicated for 
city purposes is not an abandonment 
where, at the time the dedication 
was made, the city was a small vil- 
lage and it was contemplated that 
many years would elapse before all 
the land would be used. Hardy v, 
Memphis, 10 Heisk. (Tenn.) 127. (5) 
Where a municipality acts promptly 
upon the first visible encroachment 
upon streets as indicated upon a re- 
corded plat, and there has been no 
withdrawal of the dedication, no 
laches appears, although the streets 
had not been formally accepted, and 
the plat had been recorded about 
twenty-five years. Gainesville v. 
Thomas, 60 Fla, 538, 54 S 780. (6) 
Where an offer to dedicate land for 
streets as delineated on a map of a 
tract divided into lots and streets 
remained in force from the time it 
was made in 1845 until 1910, at which 
time the municipality took formal 
action to open a street, the act of 
the municipality was an acceptance 
of the offer to dedicate, and the lands 
within the streets became public 
highways. Stillman v, Olean, 72 Misc. 
196, 129 NYS 515 [aff 148 App. Div. 
936 mem, 1338 NYS 1145 mem (rev on 
95851 grounds 210 N. Y. 168, 104 NE 
8. Cal.—Wolfskill v. Los Angeles 
County, 86 Cal. 405, 24 P 1094. 
yer rig s HIte v. Smith, 37 Mich. 


Mo.—Price v. Breckenridge, 92 Mo. 
378, 5 SW 20; Rosenberger y. Mil- 
ler, 61 Mo. A, 422. 

N. Y.—In re Extension of North 
Third Ave., 3 NYS 641. 
wag I.—Simmons vy. Cornell, 1 R. L 

9. Cal.—Forsyth v. Dunnagan, 94 

438,°29 PF 770. 
s v. Bunyan, 262 Ill, 101, 
153; Venice v, Madison 
County Ferry Co., 216 Ill. 345, 75 
NE 105. 

N. Y.—Peo. v. Kellogg, 67 Hun 546, 
22 NYS 490. 

N. C.—State v. Pisher, 117 N. C. 
733, 28 SH 158. 

Tex.—Houston v. Finnigan, (Civ. 
A.) 85 SW 470. 

[a] Bule applied.—(1) A survey 
by @ municipality of streets and al- 
leys shown on a platted tract, made 
more than fifty-five years after the 
execution of the plat, and twenty- 
three years after the incorporation 
of the municipality, and long after 
the dedication had been abrogated 
and revoked, did not constitute an 
acceptance of the dedication. Venice 
v. Madison County Ferry Co., 216 
Ill. 345, 75 NE 105. (2) Acceptance 
ten years after dedication and after 
the death of the dedicator is not in 
time. Peo. v. Kelloge. 67 Hun (N. 
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for a long period of time,'® for the reason that these 
acts are inconsistent with and tend to negative ac- 
ceptance of the dedication by the public."? 
tions may be made in presenti to be accepted by 
It is not necessary that all 
of the property dedicated should be accepted at the 
Where property dedicated has been 
accepted the acceptance relates back to the time of 


the public in futuro.?? 
same time.?* 


the dedication.14 


[§ 71] 2, Under Special Statutes. 
risdictions there are special statutory provisions 
controlling the time of accepting a dedication and 
the effeet of not accepting within a certain time,’? 
particularly in the case of streets and highways.1® 

In Pennsylvania a statute provides that any street, 
lane, or alley laid out by any person or persons in 
any village or town plot or plan of lots on lands 


10. Cal.—Peo. v. Reed, 81 Cal. 70, 
22 P 474, 15 AmSR 22; Hayward v. 
Manzer, 70 Cal. 476, 13 P 141, 

Ill.—Vermont v. Miller, 161 Ill. 
210, 48 NE 975; Schmitz v. German- 
town, 31 Ill. A. 284. 

Iowa.—Cambridge v. Cook, 97 Iowa 
599, 66 NW 884. 

Ky.—Lagrance y. Bain, 4 KyL 256. 

Me.—Kelley v. Jones, 110 Me. 360, 
364, 86 A 252 [cit Cyc]. 

Md.—Whittington v. Crisfield, 121 
Md. 387, 88 A 232. 

Mich.—Grandville y. Jenison, 84 
Mich. 54, 47 NW 600; Field v. Man- 
chester, 32 Mich. 279. 

Mont.—Von Tobel vy. Lewistown, 
137 Mont. 733, 108 P 910. 

[a] Bule applied.—(1) The failure 
to take any steps to accept a dedi- 
cated street for twenty-one years, 
during which time the dedicator sold 
the locus in quo which was adversely 
occupied by the vendee for twenty 
years, bars any right of the public 
to the street. Hayward v. Manzer, 
70 Cal. 476, 138 P.141. (2) A village 
by allowing a period of twenty-three 
years to elapse without accepting the 
offer of dedication made by the filing 
of a plat insufficiently acknowledged, 
during which time grantees of the 
person making the plat have erected 
fences and occupied the land desig- 
nated as a_ street, loses whatever 
right it might have had to an ease- 
ment in the land so occupied. Ver- 
mont v. Miller, 161 Ill. 210, 48 NE 
975. (38) Where buildings were erect- 
ed on land after its dedication as a 
public street, but before acceptance 
by a municipality, with the knowl- 
edge and acquiescence of the munici- 
pality, it knowing that the party was 
claiming title to the same, it was 
thereafter estopped to accept dedica- 
tion. Whittington v. Crisfield, 121 
Md. 387, 88 A 232. (4) Where there 
has been no acceptance for fifteen 
years, during which time the owner 
has been in possession and has made 
valuable improvements, the city is 
estopped from opening the street. 
Cambridge v. Cook, 97 Iowa 599, 66 
NW 884. (5) Where a city permitted 
plaintiff to occupy a tract for twenty 
years without objection, during which 
time he placed valuable improve- 
ments thereon, and plaintiff would be 
compelled to remove his barns and 
other outbuildings and sustain great 
-injury in having a part of his prem- 
ises Segregated by opening a street 
through such tract, and his trees, 
etc., would be thereby destroyed, the 
city was estopped from opening up a 
street through such tract under a 
claim that a part of it was dedicated 
as a street, the doctrine of estoppel 
in pais being applicable to munici- 
pal corporations in exceptional cases. 
Von Tobel v. Lewistown, 41 Mont. 
226, 108 P 910, 137 AmSR 733. 

11. Kelley v. Jones, 110 Me. 360, 
86 A 252. 

12. Denver v. Clements, 3 Colo. 
472; Derby v. Alling, 40 Conn. 410; 


DEDICATION 


Dedica- 


[§§ 70-71 


owned by such person or persons, in ease the same 
has not been opened to or used by the public for 
twenty-one years next after the laying out of the 
same, shall be and have no force and effect, and 
shall not be opened without the consent of the owner 
or owners of the land on which the same has been 
or shall be laid out.” 
‘festablished a limitation of time where none before 


The act, it has been said, 


existed,’’ 18 which begins to run from the laying 


In some ju- 


lots.?9 


DeCastello v. Cedar Rapids, 171 Iowa 
18, 153. NW. 353; Mason vy. Ross, 75 
NG de Hg. 136,” a5 Ae Aa, > Drew. on. 
other grounds 77 N. J. Hg..527, 77 A 
44]; Jersey City v. Morris Canal, etc., 
Co., 12: N. J. Eq. 547. 

13. Augusta v. Tyner, 197 Ill. 242, 
64 NE 378; Krause v. El Paso, (Tex. 
Civ. A.) 101 SW 828 [rev on other 
grounds 101 Tex. 211, 106 SW 121, 
130 AmSR 831, 14 LRANS 582]. 

{a] Thus it is not necessary to an 
acceptance of an offer to dedicate 
land for a street that every street, 
or all of any street, should be forth- 
with opened and used when platted. 
Augusta y. Tyner, 197 Ill. 242, 64 
NE 3878. 

14. Butte v. Mikosowitz, 39 Mont. 
350, 102° P 593. 

15. See statutory provisions. 

16. See statutory provisions; and 
cases infra this section. 

[a] In New York (1) a statute 
providing that public highways and 
private roads then laid out and dedi- 
cated to public use that had not been 
opened and worked within six years 
should cease to be roads, has been 
held applicable to a road dedicated to 
public use by the owner of the soil 
as well as to one laid out by pro- 
ceedings in invitum. Ludlow v. Os- 
wego, 25 Hun 260 (where it was said: 
“Before the passage of the act of 
1861, the statute applied to ‘laid out’ 
roads exclusively. (1 R. S. 520 § 99). 
By the act of 1861, it was amended 
so as to read ‘every public highway 
and private road already laid out and 
dedicated to the use of the public 
that shall not have been opened,’ 
etc. The appellants’ counsel is un- 
derstood to contend that the amend- 
ment makes the statute applicable 
exclusively to highways laid out by 
virtue of legal proceedings and dedi- 
cated, i.e., ‘appropriated’ or ‘set apart’ 
by the public authorities to the pub- 
lic use. But that construction ren- 
ders useless the words ‘and dedicated 
to the use cf the public,’ since every 
public highway is, of necessity, ap- 
propriated to the public use. We 
think the clause is to be interpreted 
as if it read, ‘every highway laid out 
and every highway dedicated,’ etc. 
The same result is obtained by giving 
to ‘and’ the:-meaning of ‘or,’ which 
may be done in statutes as well as in 
wills or deeds to carry out the in- 
tention. These considerations apply 
to the second section of the act also, 
and make it applicable to ‘dedicated’ 
roads as well as to those ‘laid out’ ’’). 
(2) Another decision holds that the 
statute applies exclusively to high- 
ways laid out by the proceedings au- 
thorized by the statute in which 
lands could be taken without the 
owner’s consent. McMannis y. But- 
ler, 51 Barb. 436, 439 (where it was 
said: “This is evident from the gen- 
eral provisions of the act and from 
section 24, which recognizes a dis- 
tinction between highways that had 
been laid out and roads which had be- 


out of the plat and not from the acknowledging of 
it, nor from its recording, nor from the sale of the 
Under this statute, where the time therein 
designated has expired without acceptance by the 
municipality, the land dedicated as a street cannot 
be opened without compensation to the owner,2° as 
it is thereby relieved of the servitude imposed.2% 
However, the act relates to what as regards the par- 


come such by user for twenty years. 
The Revised Statutes, (vol. 2, p. 394, 
5th ed. p. 521, margin, § 99,) refer 
only to highways laid out by some 
public authority. (See also § 100.) 
This section, as amended by chapter 
311, of the Laws of 1861, recognizes 
for the first time, a dedication of a 
highway to the use of the public. It 
is to a certsin extent a legislative 
construction of previous statutes, as 
not embracing highways which had 
become such by dedication and user. 
The term ‘opened,’ in all these stat- 
utes, means only the removal of ob- 
structions from the land designed as 
a highway. The land in controversy 
in this action was dedicated in 1826, 
by the owners [to] the public, for a 
highway. If accepted by public user, 
within the decisions of the courts on 
this subject, it became by such dedi- 
cation and acceptance, a highway, 
whether laid out by public authority, 
or worked within six years or not. 
It was .unnecessary to open it, for 
there were no obstructions to remove. 
It was already open’’). 

[b] In Washington (1) under a 
statute providing that any county 
road or part thereof which has been 
authorized, and which remains un- 
opened for public use for five years 
after authority is granted for open- 
ing the same shall be vacated, where 
a strip of land claimed to be dedi- 
cated aS a street by platting was 
never within the corporate limits of 
the city, the right to use it as a 
public highway was lost upon the 
expiration of five years following the 
filing of the plat. Tamblin v. Crow- 
ley, 168 P 982. (2) It has also been 
held that after streets shown on a 
plat have been vacated by failure to 
open within five years a conveyance 
subject to all rights created by the 
plat does not amount to a rededica- 
tion. Smith vy. King County, 80 
Wash. 273, 141 P 695. 

17. L. (1889) p 173. 

18. In re State Road, 236 Pa 141, 
144, 84 A 686; Quicksall v. Phila- 
delphia, 177 Pa. 301, 35 A 609. 

19. Flaccus Glass Co. v. Bracken- 
ridge Borough, 226 Pa. 89, 75 A 36. 

20. Shamokin v. Helt, 250 Pa. 80, 
95 A 385; Quicksall v. Philadelphia, 
ICT Part 301% 35? 4A? 609: 

21. Oakley v. Luzerne Borough, 25 
Pa. Super. 425. 

“After the statutory period, there- 
fore, if no action has been taken 
to subject the street to public use, 
the servitude imposed by the owner 
upon his land for such use is re+ 
moved, and the street is of no force 
or effect as a public highway. The 
land is discharged from such servi- 


tude.” Scott v. Donora Southern R. 
Co.,..222 Pa. 634, 642, 72 A 282, 
[a] The purpose of the statute 


is to relieve land upon which streets 
have been laid out by the owner but 
not opened or used for twenty-one 
years from the servitude imposed. 
In re Widening of State Road, 236 


LLL LLC 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ticular land would be new streets,22 and is not to 
be given a retroactive operation so as to apply to 
streets opened and used prior to its passage,?* or 
even to cases where a street has been opened and 
used for a part of the width for which it was dedi- 
cated.** The statute does apply, however, where the 
dedication preceded and the actual opening suc- 
So it applies to dedications 
of land effected by the sale of lots with reference to 
a map or plat made or adopted by the seller of the 
land, where the streets were not opened within 
twenty-one years after the sale;?° and this is so, 
although intermediate conveyances made within the 
statutory period refer to the original plat and the 
streets marked thereon, as such reference does not 


ceeded its enactment.?° 


amount to a new dedication.2? 


Pa. 141, 84 A 686; Scott v. Donora j 


Southern R: Co., 222 Pa. 634, 72 A 
282; Woodward v. Pittsburg, 194 Pa. 
198, 45 A 91; Quicksall v. Philadel- 
phia, 177 Pa’ 301, 35 A 609. 

22. In re Widening of State Road, 
236 Pa. 141, 84 A 686. 

23. Osterheldt v. Philadelphia, 195 
Pa. 355, 45 A 923; Hileman vy. Holli- 
dayberg Borough, 47 Pa. Super. 41; 
Bae uk v. Berks County, 19, Pa. Dist. 


24. In re Widening of State Road, 
236 Pa. 141,84 A 686; Bond v. Bar- 
rett, 50 Pa. Super. 307. 

[a] As for instance, for half its 
plotted width as far as the needs 
of the public for the time being re- 
quires and so used by it. Seibert v. 
Berks County, 19 Pa. Dist. 56. 

25. Cotter v. Philadelphia, 194 Pa. 
496, 45 A 336: Woodward v. Pitts- 
burg, 194 Pa. 193, 45 A 91; Quicksall 
v. Philadelphia, 177 Pa. 301, 35 A 609. 

26. Cotter v. Philadelphia, 194 Pa, 
496, 45 A 336; Woodward vy. Pitts- 
burg, 194 Pa. 193. 45 A 91. Compare 
Montgomery v. Haymaker, 18 Pa. 
Dist. 1009 (holding that where lots 
are sold in a plan and described as 
abutting upon a certain street there- 
in, and the plan is afterward record- 
ed, equity will restrain the closing 
of the street by some of the lot own- 
ers, the act of May 9, 1889 [L. (1889) 
p 173], providing that any _ street, 
lane, or alley laid out in any plot or 
plan but not opened to or used by 
the public for twenty-one years there- 
after shall not be opened without 
consent of the owners. of the 
land, having no application where the 
rights of purchaser or the public have 


attached). 

27. Cotter v. Philadelphia, 194 Pa. 
496, 45 A 336; Seibert v. Berks 
County, 19 Pa. "Dist. 56. 


[a] Rule applied.—Where streets 
were dedicated to public use in 1848 
by being sold according to a recorded 
plan thereof, and the conveyance de- 
scribing them as bounded by the 
streets “laid down on a plan for the 
accommodation of these and other 
lots,” but were not opened till 1893, 
P. L. (1889) p 173, fixing a limita- 
tion of twenty-one years within which 
the streets could be opened without 
compensation, applies, although a 
conveyance thereof in 1880 by a 
purchaser thereof at sheriff's sale re- 
ferred to the plan for description, 
and to the streets as boundaries, this 
not being a new dedication. Cotter 
y. Philadelphia, 194 Pa. 496, 45 A 


336 

28. Poole vy. Rehoboth, 9 Del. Ch. 
Pats 80 A 683. 

Ga.— Davis v. State, 9 Ga. A. 

430, “71 SE 603. 

Til.— Rose vy. Elizabethtown, 275 Tl. 
167, 114 NE 14. 

Ind. gaan eae Vv. Duling, 41 Ind. A. 
217, 83 NE_ 728 


Md,—Beale vy. Takoma Park, 130 
Md. 297, 100 A 379. 
Mo.—Benton v. St. Louis, 217 Mo. | 


687, 118 SW 418, 129 AmSR 561. 

30. See statutory 
infra § 74. 
Xv ‘ 


| 


| 


provisions; and | an lee a0. Vv. 
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—1. In General. 


31. U. Si—Delaware R. Co. v. 
Syracuse, 157 Fed. 700 [mod ps gotper 
‘grounds 165 Fed. 631, 92 CCA 41]. 

Cal.—San Leandro v. Le Breton, 72 


Cal. 170, 13 P 405; Peo. v. Lange- 
nour, 25 Cal. A.'44, 142° P 888. 
Conn.—Guthrie v. New Haven, 31 
Conn. 308. 
Ill—Forbes v. Balenseifer, 74 Ill. 
183; Rees v. Chicago, 38 Ill. 322. 
Towa.—Keokuk v. Cosgrove, 116 
Iowa 189, 89 NW 983. 
dem Dike v. Sparks, 8 Ky. Op. 
La.—New Orleans v. Carrollton 


Land Co.,. 131 La.. 1092, 60 S 695, 
696 [cit Cyc]. 


Me.—Cole v. Sprowl, 35 Me. 161, 
56 AmD 696. 
Mich.—Crosby v. Greenville, 183 


Mich. 452, 150 NW 246; Peo. v. Jones, 
6 Mich. 176. 
Mo.—Downend v. Kansas City, 156 
Mo. 60, 56 SW 902, 51 LRA 170; 
Buschmann v. St. Louis, 121 Mo. 
523, 26 SW 687; Rose v. St. Charles, 
49 Mo. 509; Taylor v. St. Louis, 14 
Mo. 20, 55 AmD 89. 

N. Y.—Stockwell v. Dunckel, 174 
App. Div. 481, 159 NYS 32. 

Or.—Carter v. Portland, 4 Or. 339. 

S. D.—Centerville Tp. v. Jenter, 25 
SPD, 3147" 126 ON W255 7b: 

49 Utah 


Utah.—Morris v. Blunt, 
2435" 161 P* 1127: 

32. In re Hunter, 164 N. Y. 365, 
58 NE 288; White v. Moore, 161 
App. Div. 400, 146 NYS 593 [aff 73 
Misc. 96, 132 NYS 441]. 

[a] Rule applied.—L. (1891) ¢ 286 
§ 31 provides that all streets which 
may be thrown open to the public 
use, or may be used as such for five 
years continuously, shall be deemed 
public streets if the common coun- 
cil shall, by a vote of two thirds 
of all the members, accept such 
street. It was held that where the 
use made of a street by the public 
was sufficient to constitute a com- 
mon-law dedication, a _ two-thirds 
vote of the city council accepting 
such street was not necessary to 
make the dedication valid, since the 
mode of dedication prescribed by the 
statute was not exclusive. In re 
Hunter, 164 N. Y. 365, 58 NE 288. 

33. a. v. Bradford, 
73 S 894, 896 [quot Cyc]. 

Cal.—Smith v. San Luis Obispo, 95 
Cal 1468; xeokY Uo, 

Conn. —Riley v. Hammel, 38 Conn. 
574 

Fla.—Kirkland v. Tampa, 78 S$ 17. 

Ill.—Rose vy. Elizabethtown, 275 Ill. 
167, 114 NE 14; Alden Coal Co. v. 
Challis, 200 Ill. 222, 65 NE 665. 

Ind.—Hammond v. Maher, 30 Ind. 
A. 286, 65 NE 1055. 

Iowa.—Bowersox vy. Johnson Coun- 
ty, 167 NW 582. 

Ky.—Faith v. Owensboro, 145 Ky. 
276, 140 SW. 312; Riley v. Buchanan, 
116. Ky, 625, 76 SW 527, 25 KyL 863, 
63 LRA 642, 3 AnnCas_ 788. 

Nebr.—Carpenter v. Schnerle, 91 
Nebr. 806, 137 NW 850; Cassidy v. 
Sullivan, 75 Nebr. 847, 106 NW 1027. 
Reno, 36 Nev. 


3, 186 P 705. 
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C. Form and Sufficiency of Acceptance 


Acceptance of a dedication may be ° 


either actual or constructive,?* express or implied.?9 
In the absence of any statutory provision to the 
contrary *° no formality is necessary to a valid ac- 
ceptance;*+ and even if a statute provides for a 
formal acceptance it will not be necessary unless 
the statute also declares that this kind of accept- 
ance shall be exclusive.®? 

[§ 73] 2. Acceptance by the General Public—a. 
Sufficiency to Bind Dedicator—(1) In General. 
offer of dedication, to bind the dedicator, need not be 
accepted by the city or county or other public au- 
thorities, but may be accepted by the general pub- 
lic *°—to deny this would be to deny the whole doc- 


An 


N. ear v. Spaeth, 82 N. J. 
L. 575, 88 A 24 

N. Y.—Peo. v. * Loehfiem, 102 N. Y. 
1,°5 NEV783, 4°N. “Y, ‘Cr, 158; Palmer 
v. East River Gas Co., 115 App. Div. 
677, 101 NYS 347. 
mecgiol wort v. Oberlin, 23 Oh. Cir. 

Pa.—Felt v. West Homestead, 103 
A 508; Kniss v. Duquesne, 255 Pa. 
417, 100 A 132; Ackerman vy. Wil- 
liamsport, 227 Pa. 591, 76 A 421; 
Fleck v. Collins, 28 Pa. Super. 443; 
Newell v. W. R. Case, ete., Cutlery 
Co., 41 Pa. Co. 4438. ; 

S. C—Caston v. Rock Hill, 107 
Ste! Seba 92 SH 191. 

Ss. D—wWatertown v. Troeh, 25 S. 


D. 21, 125 NW 501; Larson v. Chi- 
cago, “etc., Ra 'Coz sleY teh py 284, 103 
NW 35. 


Tenn.—Doyle vy. Chattanooga, 128 
Tenn. 433, 439, 161 SW 997, AnnCas 
1915C 283 [cit Cyc]; State v. Hamil- 
ton, 109 Tenn. 276, 70 SW _ 619; 
Mathis v. Parham, 1 Tenn. Ch. 


533. 
Utah.—Morris v. Blunt, 49 Utah 
243, 161 P 1127. 
Va.—Glasgow v. Mathews, 106 Va. 
14, 54 SE 991. 
Wash.—Seattle v. Hinckley, 67 
Wash. 273, 276, 121 P 444 [cit Cyc]. 
W. Va.—Pence v. Bryant, 54 W. Va. 


268, 46 SE 275; Hast v. Piedmont, 
eter R. Co., 52 W. Va. 396, 44 SE 


Wyo.—Hatch Bros. Co. v. Black, 
171 P 267 (where it was said that 
the statutes of this state specially 


recognize the rule stated in the 
text); Hatch Bros. Co. v. Black, 
165 P 518. 


Can.—Grand Trunk R. Co. v. To- 
ronto, 37 Can. S. C. 210. 

Ont.—Pedlow v. Renfrew Corp., 31 
Ont. 499 [aff 27 Ont. A. 611]. 

“The general rule is, that if all 
of the facts and circumstances, taken 
and considered together, clearly, cer- 
tainly and satisfactorily show that 
the public, or the authorities acting 
in behalf of the public, intended to 
accept the offer of dedication, then 
an acceptance is proven.” Dewey v. 
On at 274 Tl. 268,273, 113° NE 


[a] Tllustration.—(1) Where own- 
ers of land in a city graded a street, 
built a sidewalk, had telegraph ‘poles 
strung along it, and a hotel was 
being erected fronting on the street, 
which had been extensively used as 
such for two or three years, such 
facts show an acceptance of the own- 
er’s implied dedication of the street, 
without proof of the formal ac- 
ceptance by the city, or that it had 
ever caused it to be worked as a 
street. Hammond v. Maher, 30 Ind. 
A. 286, 65 NE 1055. (2) The ac- 
ceptance of the dedication of a side- 
walk may be established by public 
user, as well as by corporate action, 
the same as the acceptance of the 
part of the street used by horses and 
vehicles. Caston v. Rock Hill, 107 
S. "@024, 92 "SH 191) 

[b] A city may at any time adopt 
an easement dedicated to the general 
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trine of dedication.®* 


use.§? 


The general public accepts 
by entering upon the land and enjoying the priv- 
ileges offered—or briefly, by user.*® 
in a statute against divesting the title of an owner 
by using without improving his land for a road has 
no relevaney to the mode in which a voluntary dedi- 
cation may be accepted by the public,*® but only to 
the mode in which an involuntary or prescriptive 
right may be acquired against the owner by adverse 
To constitute an aceeptance it 18 not neces- 
sary that there should be a use for a time sufficient 
to constitute a way by preseription,*® or to acquire 
title to the land dedicated by adverse possession.®® 
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should continue 
And a proviso 


of time as will 


Except when user is relied on to raise a presump- 


public, but it cannot be made to do 
so. Smith v. San Luis Obispo, 95 
Cal, 468, 30 P 591; Hoboken Land, 
ete.) Co. .v... Moboken;,36 NN.) Jvc. 
540, 

34. Trammell v, Bradford, (Ala.) 
7 S 894, 896 [quot Cyc], ree 
also <Atty.-Gen, Vv. Abbott, 54 
Mass. 828, 28 NE 846, 18 LRA 21 
(where it was strongly argued that 
the general public could not accept a 
weneral dedication at all, as it would 
thus acquire rights without liabill- 
ties; but this contention was over- 


ruled, it being held that an easement 


so accepted was vested in the gen- 
eral public, and otherwise the rights 
and Habilities of the owner of the 
ground continued), 

85. Ala.—Trammell vy, Bradford, 
78 8 804, 

Cal.—Eltinge v.. Santos, 171) Cal. 
278, 162 P 916, AnnCasi917A 1148, 

Conn.—Phillips v. Stamford, 81 
Conn, 408, 71 A 861, 22 LRANS 1114. 

Nl..—Consumers’ Co. v, Chicago, 268 
Tl, 118, 108 NE 1017; H. A, Hillmer 
Co. v. Behr; 264 Til. 5668, 106 ND 
481; Kimball v. Chicago, 253 Ill. 105, 
97 NW 267; Alden Coal Co. v. Chal- 
lis; 200 111, 222, 65 NW.665; Beebe v. 
Menard County Road Dist, No. 1, 184 
lll, A, 588 [aff 281 Tl 147, 88 NE 
131). 

Ind—Clarke vi Evansville Boat 
Club, 44 Ind. A, 426, 88 NH 100. 

fowa.—-Carter v. Barkley, 187 Iowa 
610, 116 NW 21. 

Kan.=Raymond v, Wichita, 70 Kan, 
628, 79 P 828. 

Ky.—Faith v. Owensboro, 145 Ky. 
276, 140 SW 812; Riley v. Buchanan, 
116 Ky. 625, 76 SW 627, 26 KyL 868, 


68 LRA 642, 8 AnnCas 188; 
Nally, 89 S'W 486, 


Ray v. 
28 KyL 421: South- 


gate v. Regenthal, 18 Ky. Op. 921; 
Princeton College v. Princeton, 7 Ky. 
On, 128, 

Md.-Baltimore vy. Canton Co., 124 
Mad. 620, 98 A 144, 

Mass.enAtty.-Gen, sv. Onset Bay 
Grove Assoc, 221 Mass, 842, 109 NB 
165; Atty.-Gen, v. Abbott, 154 Mass. 
$28, 28 NW 846, 18 LRA 451; Abbott 
v. Cattage City, 148 Mass, 621, 10 

NE 826, 68 AmR 148, 


Nite, -~Minium v, Solel, 188 SW 1037; 
Triplett Tp, v. McPhearson, 172 Mo. 
A. 869, 187 SW 857; State v. Mutr, 


180 Mo, A. 118, 117 SW 620. 
Nobri--Cassidy ov. Sullivan, 9 76 
Nebr. 847, 106 NW. 1027; Streeter v. 
Stalenaker, 61 Nebr, 205, 85 NW 47. 
N. Y.-—Matter of Starr St, .78 
Mise, 880, 181 NYS 71. 
Oh.-Cleveland,. eta, R. Co v. 
Cleveland, 88 Oh, Cir, Ct, 482, 


Or.—-Montgomery v, Somers, 60 Or, 


269, 90. P 674, 
ParerFleck v, Collins, 28 Pa. Su- 


per. 448; Newell. v. W., R. Case, ete, 


Cutlery Co,, 41 Pa, Co, 448, 

8, D.—=Watertown Vv, Troeh, 25 8. 
D, 21,9126 NW. 601. 

Tenn. -~-Doyle vy, Chattanooga, 128 
Tonn, 488, 161 SW 997, AnnCas1915C 
283, 

Washe—Humphrey  v. Krutz, 77 


Wash, 162, 187 P, 806, 807 [cit Cye]; 
Seattle v. Hinckley, 67 Wash. 278, 
876, 121 P 444 | [eit Cyel; Spencer Vv. 


Arlington, 49 Wash. 121, 94 P 904. 
W. Va.—Harper’s Ferry v. Kaplon, 


58 W. Va. 482, 52 SH 492; Ray _ v. 
Chesapeake, ete., R. Co., 57 W.Va. 


333, 50 SEH 413. 

And see infra § 115. 

“The public which is the master 
need not wait the formal action of 
its own servants and agents.” Cor- 
bett v. Wilkes-Barre, 38 Pa, Co, 565, 
568 [quot Weida v. Hanover Tp,, 30 
Pa. Super. 424]. 

[a] The power vested in a city 
council by its charter to lay out 
streets and alleys does not exclude 
the right of the public to accept by 
user the dedication of a public way. 
Watertown. v. Troeh, 25 S. D. 21, 
125 NW 501, 

36. State v. ele 136 Mo. A, 118, 
117 SW 620, 62 

37. State v. Muir, 136 Mo, A, 118, 
117 SW 620, 622. 

38. Brewer v. Pine Bluff, 80 Ark. 
489, 97 SW 10384, 

39. McGrath v. Nevada, 188 Mo, 
102, 86 SW 236; Bauman v. Boeckeler, 
119 Mo, 189, 24 SW 207 

40. Ala.—-Trammell v. Bradford, 
78 S 894; Ivey v. Birmingham, 190 
Ala. 196, 67 S 506; West End v. 
Haves, 152 Ala, 334, 44 S 588. 


Ark.—Brewer v. Pine Bluff, 80 
Ark. 489, 493,.97 SW 1034 [cit 
Cyc]. 

lll—H. <A. Hillmer Co. y. Behr, 
264 Tll, 568, 106 NE 481; Palmer v. 


Chicago, 248 Ill, 201, 98 NE. 765. 
Ind.—Faust v. Huntington, 91 Ind. 
93 


Kan,—Kansas City v. Burke, 92 
Kan, 681, 585, 141 P 562 [quot Crea 
Raymond Vv. Wichita, 70 Kan, 523,.79 


Ky.—Princeton College v. Prince- 
LON, <7) 2ksd4 Os ox 
Mo.,—Minium y, Solel, 183 SW 1037; 
McGrath vy, Nevada, 188 Mo. 102, 86 
SW 236. 

Or.—-Montgomery vy. Somers, 50 Or. 
259, 267,90 P 674 [quot Cyc]. 

Wash “—Okanogan County v. Cheet- 
ham, 87 Wash, 682, 690, 80 P 262, 70 
LRA 1027 [quot Cyc]. 


Eng.r—Reg, v. Chorley, 12 Q. B 
515, 64 ECL 515, 116 Reprint 960; 
Woodyer v. Hadden, 5 Taunt. 125, 


1 ECL 74, 128 Reprint 634, 

41. Case v. Favier, 12 Minn. 89. 

42. Ala.—Trammell v. Bradford, 
73. 8 894. 

Ark.—Brewer v. Pine Bluff, 80 Ark. 
489, 97 SW 10384. 


Ind.—Pittsburgh, ete. R. Co. v. 
Warrum, 42 Ind. A. 179, 82 NE 
9384, 84 NW 856. 


lowa.—Laughlin v. Washington, 63 
Towa 652, 19 NW 819. 

Ky. —Bloomfiela v. Allen, 146 Ky. 
84, 141 SW 400, 

Mo.—McGrath v. Nevada, 188 Mo. 
102, 86 SW 286; State v. Muir, 136 


Mo. Ay 118, 117 SW 620, 
N. Y.—Hunter v. Sandy Hill, 6 
Hill 407. 


Oh.-——-Cleveland, ete,  R. Co. v. 
Cleveland, 88 Oh, Cir. Ct. 482. 

Wis.—Smith v. Beloit, 122 Wis. 
896, 100 NW 877. 

Kng.—North London R. Co. v. St. 
Many 27 lL. T., Rep, N..S. $72, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 73. 


tion of dedication it is not necessary that such user 


any definite length of time,*? al- 


though its duration may be a fact for the jury to 
help out the proof of acceptance when the acts 
of acceptance are not positive.** 
sary is that there should be a user for such a length 


All that is neces- 


indicate an intention to accept;*? 


and this will depend in a measure on the character 
of the property dedicated ;** since from its nature it 
might be extensively used, greater use will be re- 
quired to show an acceptance than if it was not of 
such character.** 
as the persons enjoying it have done so as members 


So it is unnecessary that so long 


[a] As otherwise expressed user 
need be only long enough to show 
that the public are acting on the 
theory of public right resulting from 
a dedicatory act of the owner. Tram- 
mell v. Bradford, (Ala.) 73 S 894. 

[b] User held sufficient.—User 
for: (1). Highteen months. North 
London R. Co. v. St. Mary, 27.L. 
T. Rep. N. S. 672. (2) Two or three 
years. Hammond v. Maher, 30 Ind. 
A, 286, 65 NE 1055; Strunk v. Prit- 
chett, 27 Ind, A. 582, 61 NE 973. 
(3) Over fifteen years. Bloomfield v. 
Allen, 146 Ky. 34, 141 SW 400; Ma- 
gruder vy. Potter, 77 SW 919, 25 KyL 
1386; Riley v. Buchanan, 116 Ky. 625, 
76 SW 527, 25 KyL 8638, 63 LRA 642, 
3 AnnCas 788. (4) Over. fifty years. 
Pittsburgh, etc., R. Co. v. Warrum, 
42 Ind. A. 179, 82 NE 934, 84 NE 
356. (5) Use and enjoyment by the 
public for nearly half a century 
raises a presumption that a street 
was laid out and established by com- 
petent authority, and such presump- 
tion is emphasized by the fact that 
the actual sufficiency of the dedica- 
tion of all original streets in the 
city was long ago so settled by re- 
peated adjudications as to be stare 
decisis. Cleveland, ete, R. Co. v. 
Cleveland, 33 Oh. Cir. Ct. 482. (6) 
Where a street shown by a recorded 
plat. was used by the public so far as 
its location permitted its use to ad- 
vantage for about fifteen years, ex- 
cepting about four years, when it was 
fenced by the owner of adjoining 
lots, and the city took measures to 
prevent the use of the street as a 
dumping ground, and to have a fence 
removed therefrom, there was an ac- 
ceptance by the public of the dedi- 
cation of the street, so that the own- 
er of the adjoining lands had no right 
to obstruct it. Brewer v. Pine Bluff, 
80 Ark. 489, 97 SW 1034. (7) Where 
the space between two blocks as 
shown by a recorded plat of ‘a city 
addition had been used by the public 
for travel to its full width for 
over thirty years from the date of 
the filing of the plat, and for a great- 
er part of its width for over forty 
years, such user showed an accept- 
ance by the public sufficient to con- 
stitute a common-law dedication of 
the street; Smith v. Beloit, 122 Wis. 
396, 100 NW 877. 

[ce] User held insufficient.—Occu- © 
pation by a city for two or three 
weeks has been held not sufficient 
to show its intent to accept. Laugh- 
lin v. Washington, 63 Towa 652, 19 
NW 819. 

43. Watertown v. Troeh, 25 S. D. 
21, 125. NW 501. 

44. Watertown v. Troeh, 25 S. D. 
21, 125 NW 501. See also Koshland 
v. Cherry, 13° Cal. ‘A. %.440;, 443°"310 
BR 143 (where it was said: 
“In ascertaining whether or not 
a highway, park or publie place 
has been boceend by user, the 
purpose which the way, park or place 
is fitted or intended to serve must 
be the standard by which to deter- 
mine the extent and character .of 
use ie constitutes an accept- 
ance” 


§§ 73-76] 


of the general public, and not as neighbors *® or 
licensees,*® or otherwise in their individual capa- 
city,** they should be of any defined number.*® The 
acceptance of land for a public highway, the use 
of which would actually be limited to the summer 
time and to foot travel, is effectively shown by its 
use by pedestrians during the summer.*? While no 
dedication will be presumed from user alone un- 
less the user has been so long and so general that 
the public convenience would be materially affected 
by its interruption,°° no such requirement applies 
strictly as to the user which constitutes the accept- 
ance of a dedication otherwise established,*! it being 
only necessary that those who would naturally be ex- 
pected to enjoy it do, or have done so, at their pleas- 
ure and convenience.®? 

[§ 74] (2) Effect of Special Statutory Pro- 
visions. Some statutes expressly provide that ease- 
ments which have been used by ‘the general public 
for a certain number of years shall be public ease- 
ments just as if laid out by the public authorities.®* 
In determining -therefore in any state the effect of 
general user the statutes of the state must be re- 
ferred to, it being the general rule that even such 
statutes do not affect in any way the binding effect 
upon the dedicator of an acceptance by the general 
public.** Where the charter of a city provides that 
all streets and alleys which have been in use for 
five years shall become streets and alleys for all pur- 


45.. Onstott v. Murray, 22 Iowa 
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ties Shall not be liable for such ex- 
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poses, the acceptance of the charter without fur- 
ther action by the municipal authorities is ipso facto 
an acceptance of the streets and alleys so used and 
makes the usual acceptance by the municipal au- 
thories unnecessary.°® 

[$ 75] b. Sufficiency to Bind Public Authori- 
ties for Care and Maintenance °°—(1) View That 
User by Public Is Insufficient. There is consider- 
able conflict of authority as to whether user by the 
public will in addition to binding the dedicator and 
consummating the dedication bind the municipality 
so that it will be responsible for the maintenance 
and repair of the property for the purposes for 
which it was dedicated. The probable weight of 
authority is that liability cannot be fastened on the 
municipality in this manner;*? and this is obviously 
so where statutes require acceptance by a municipal 
council.®® 

A limitation of the rule is that, where a street 
was accepted by a village and thereafter a bridge 
company released all rights acquired under its char- 
ter to a bridge on the street, the bridge passed 
back to the village and became subject to its con- 
trol, and no new acceptance was required in order to 
render it liable for maintenance and repair as in 
the ease where a street or highway is for the first 
time dedicated to the use of the public.>® 

[§ 76] (2) The Contrary View. In England, 
prior to any statutory provision on the subject, it 


in a street, the court saying that 


457; Peo. v. Osborn, 84 Hun (N. Y.) 
441, 32 NYS 358 [aff 155 N. Y. 685, 
50 NE 1120]. 

46. Barraclough v. Johnson, 8 A. 
pes 99, 35 ECL 499, 112 Reprint 
73. 

47. Fairchild v. Stewart, 117 lowa 
734, 89 NW 1075. 

{a] User by parties hauling wood 
and stone, and no one else, over a 
rough way to a river bank, where 
there is no bridge, is not enough. 
Fairchild v. Stewart, 117 Iowa 734, 
89 NW 1075. 

[b] Private easements may be ac- 
quired by such individual use. See 
Easements [14 Cye 1145 et seq]. 

48. Phillips v. Stamford, 81 Conn. 
408, 71 A 361, 22 LRANS 1114 (hold- 
ing that it is not essential to the cre- 
ation of a highway by dedication and 
aeceptance that large numbers of the 
public use it, or that the user result 
in a large volume of travel, but it is 
sufficient if those who-would be 
naturally expected to enjoy it have 
done so at their pleasure); Winslow 
v. Cincinnati, 9 OhS&CP 89, 6 Oh 
NP 47 (holding that user begun by 
school children and then extended by 
general enjoyment is a sufficient ac- 
ceptance). 

49. Phillips v. Stamford, 81 Conn. 
408, 71 A 361, 22 LRANS 1114. 
Montgomery v. Somers, 50 Or. 
259, 267, 90 P 674 [quot Cyc]. 

51. U. S.—Cincinnati v. White, 6 
Pet: 481, 8 L. ed. 452. 

Tll.— Mann v. Elgin, 24 Ill. A. 419. 

Iowa.—Taraldson v. Lime Springs, 
92 Iowa 187, 60 NW 658. a 

N. H.—State v. New-Boston, 11 N. 
H. 407. 

Or.—Montgomery v. Somers, 50 Or. 
259, 267, 90 P 674 [quot Cyc]. : 

Tenn.—Mathis v. Parham, 1 Tenn. 
Ch. 533. . 

Wis.—Mahler v. Brumder, 92 Wis. 
477, 66 NW 502, 31 LRA 695. 

Eng.—Atty.-Gen v. Biphosphated 
Guano Co., 11 Ch. D. 327 

52. See cases supra note 51. 

53. See infra § 118. 

[a] The expense of keeping public 
property in repair, of police protec- 
tion, of lighting streets and roads, 
etc., is so great that generally it is 
provided directly or by implication, 
by legislative enactment or by city 
ordinances, that the public authori- 


penses or for damages with reference 
to public easements unless such pub- 
lic easements have been adopted in a 
certain way. Baltimore v. Broumel, 
86 Md. 153, 37 A 648; Moffatt v. 
Kenny, 174 Mass. 311, 54 NE 850. 

54. Jennings v. Tisbury, 5 Gray 
(Mass.) 73 [app Day v. Allender, 22 
Mad. 511]. 

55. Requa v. Rochester, 45 N. Y. 
129, 6 AmR 52. 

56. Necessity for acceptance of 
statutory dedication see supra § 68. 

57. Cal.—Stone v. Brooks, 35 Cal. 
489 (dictum). 

Ga.—Penick v. Morgan Co., 131 Ga. 
385, 62 SE 300; Georgia Ri, etc., Co. 
ace Atlanta, 138 Ga. 486, 45 SE 


Ill.—Peo. 
Ill. 498; 


v. Highway Comm., 52 
Beebe v. Menard County 


Road Dist. No. 1, 134 Ill. A. 583 

{aff 231 Ill. 147, 88 NE 131]; Willey 

v. Peo.,'36 Ill. A. 609. 
Ky.—Mulligan v. McGregor, 165 


Ky. 222, 176 SW 1129; Schuster ‘vy. 
Barber Asphalt Pav. Co., 74 SW 226, 
ae KyL 2346; Gedge v. Com., 9 Bush 

Me.—Mayberry v. Standish, 56 Me. 
242; State v. Wilson, 42 Me. 9. But 
compare Bartlett v. Bangor, 67 Me. 
469 (where there is a dictum which 
apparently recognizes the doctrine 
that the public may become bound 
to maintain and repair dedicated 
property where there has been a user 
by the public for the prescriptive 
period). 

Md.—Baltimore v. Broumel, 86 Md. 
153, 37 A 648; State v. Kent County, 
83 Md. 377, 35 A 62, 33 LRA 291. 

Mich.—Chapman v. Sault Ste. Ma- 
rie, 146 Mich. 23, 29, 109 NW 53; 
Irving v. Ford, 65 Mich. 241, 32 NW 
601; Detroit v. Detroit, etc., R. Co., 
23 Mich. 173; Baker v. Johnston, 21 
Mich. 319. 

Mo.—Downend v. Kansas City, 156 
Mo. 60, 74, 56 SW 902, 51 LRA 
170; Atkinson v. Nevada, 133 Mo. 
A. 1, 112 SW 1022. See also Bald- 
win v. Springfield, 141 Mo. 205, 42 
SW 717; Meiners v. St. Louis, 130 
Mo. 274, 32 SW 637 (both of which 
eontain dicta to this effect). But 
compare Benton v. St. Louis, 217 Mo. 
687,118 SW 418; 9129 AmSR 561 
(where a municipality was held lia- 
ble for damages caused by defects 


“it may now be considered as the 
prevailing opinion that an acceptance 
may be implied from a general and 
long-continued use by the public as 
of right’’—this statement, however, 
being clearly dictum, inasmuch as 
there was ample evidence of acts on 
the part of the municipality consti- 
tuting an acceptance, it also being 
significant that none of the earlier 
decisions which support the rule 
stated in the text were mentioned). 
N. Y.—Oswego v. Oswego Canal 


Co., 6 N.Y. 257. 

Oh.—Cincinnati, ete, R. Co. v. 
‘Aide Rag 76 Oh. St. 108, 81 NE 
178. 

Vt.—Bacon v. Boston, etc., R. Co., 


83 Vt. 421, 439, 76 A 128, 136; Tower 
v. Rutland, 56 Vt. 28; Blodget v. 
Royalton, 14 Vt. 288; State v. Trask, 
6 Vt. 355, 27 AmD 554. 

Va.—Com. v. Kelly, 8 Gratt. (49 
Va.) 632. 

W. Va.—Hast v. Piedmont, etc., R. 
Co., 52 W. Va. 396, 44 SE 155. 

Wyo.—Hatch Bros. Co. v. Black, 
171 P 267, 270 [cit Cyc]. 

See also supra § 67 note 83. 

“Neither upon precedent nor princi- 
ple is the contention true that mere 
user by the public, for any length 
of time, without any act of the city, 
of land can impress upon it the char- 
acter of a street and thereby cast 
upon the city the duty to keep it in 
repair or make it liable for failure 
to do so.” Downend v. Kansas City, 
supra. 

“Trportant ¢onsequences flow from 
the acceptance of a highway by the 
public authorities, and the rule is a 
salutary one which requires that 
mere user by individuals shall not 
render the corporate body liable for 
such consequences.” Chapman vy. 
Sault Ste. Marie, supra. 

“A town or other municipality can- 
not have forced upon it as highways 
whatever ways and paths individuals 
may open and lay out with a view 
to the enhancement of their private 
property, or for other reasons.” 
Bacon vy. Boston R, Co., supra. 

5& Schuster v. Barber Asphalt 
Pav: Co:, 74 SW 226, 24 KyL 23‘6; 
Bowers v. Suffolk Mfg. Co., 4 Cush. 
(Mass.) 332. 

59. Marseilles v. Howland, 124 Ill. 
547, 16 NE 883. 
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was held that the inhabitants of a municipality were 
bound by law to repair the roads within it dedicated 
to and used by the public, although there had been 
no adoption of the roads by the municipality, or 
acquiescence in their use by the public,®°° and it 

was further held that the English Highway Act 
which changed the rule had no application to roads 
already dedicated. 
states conclusions similar to that reached by the 
English decisions prior to the enactment of the 
statute mentioned have been reached.®? 

[§ 77] c. Sufficiency to Authorize Civil or 
Criminal Actions for Obstructing Roads. Although 
there is some authority to the contrary,®* it is very 
generally held that, although a dedicated road or 
highway had not been accepted or recognized as such 
by the properly constituted pubhe authorities, user 
thereof by the public constitutes a sufficient accept- 
ance to authorize the protection of the right of the 
public thus acquired by criminal proceedings brought 
against persons obstructing the road,®* or by suits 
to enjoin such obstruetion 5° and it ‘has been held 
that civil lability for personal injuries caused by 
obstructing a road accepted by public user is not af- 

60. Rex v. Leake, 5 B. & Ad. 469, 
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In a few of the American 


obstructing a public way, 
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fected by noncompliance with conditions enumerated 
in a statute providing that no road made at private 
expense is to be deemed a highway repairable by 
the parish unless the enumerated conditions are 
performed.*° 

[§ 78] 8. Acceptance by Legislature. Inas- 
much as the general public in any state is primarily 
represented by the legislature of the state ° it fol- 
lows that the legislature of any state expressly or 
by referring in the statute to a public use existing 
may accept such use in behalf of the general public 
or municipality °§ just as it may confirm or validate 
a defective charter theretofore granted by it to a 
corporation.®® 

[§ 79] 4. Acceptance by Municipality—a. In 
General. An acceptance may be accomplished by 
the affirmative action of the public authorities em- 
powered by statute to accept a dedication.”? But in- 
asmuch as an acceptance of the dedication of prop- 
erty for public purposes by a municipality imposes 
upon it duties and burdens with respect thereto,’! in 
order to constitute a valid acceptance by a munici- 
pality, such acceptance must be by the properly con- 
stituted authorities.’* Municipal councils or other 
and yet) lands platted and the plat has been 


27 ECL 201, 110 Reprint 863 [overr 
Rex v. St. Benedict, 4 B. & Ald. 447, 


6 ECL 555, 106 Reprint 1001). 
61. Reg. v. Westmark, 2 
Rob. 305. 
62. See cases infra this note. 


[a] In Connecticut, except in the 
case of highways laid out by the 
selectmen, which highways towns 
are expressly authorized te accept, 
such towns have nothing to do with 
the acceptance of highways. If such 
ways are necessary to the public con- 
venience and are used by the public, 
the town is bound to repair them. 
Green y. Canaan, 29 Conn. 157. 

[b] In Indiana user by the public 
will amount to an implied acceptance, 
and casts the burden of maintain- 
ing the highway upon the local gov- 
ernment. Acceptance of the dedica- 
tion will be implied from the general 
use by the use as of right. Ham- 
mond v. Maher, 30 Ind. A. 286, 65 
NE 1055. 

[e] In Towa it was said that pub- 
lic user would render the municipal- 
ity liable for maintenance and re- 
pairs, but in this case there was 
both public user and repairs made 
by the public authorities. It is said 
that the wants and convenience of 
the public must control, and the pub- 
lic authorities, if they wish to avoid 
liabilities, ought to take proper ac- 
tion to refuse to accept and thus 
protect themselves. Evidence of re- 
pairs made subsequently to the acci- 
dent were admitted as. evidence. of 
prior acceptance. Manderschid  v. 
Dubuque, 29 Iowa 73, 4 AmR 196 (de- 
cided by a divided court). 

{d] In Minnesota aeceptance by 
user binds the city to keep in re- 
baie Phelps v. Mankato, 23 Minn. 


[e] In Pennsylvania use by the 
public, although for a period whose 
duration is not sufficient to give title 
by prescription, fastens on the mu- 
nicipality the duty of repair. Brobst 
v. Williamsport, 227 Pa. 596, 76 A 
422; Ackerman v. Williamsport, 227 
Pa. 591, 76 A.,.421. 

{[f] Im Wisconsin by a divided 
court it was held that public user 
bound the public authorities. Bu- 


chanan v. Curtis, 25 Wis, 99, 38 
AmR 23. 
[g] ‘Reason for rule.—‘It appears 


to be unreasonable and contrary to 
the plainest principles. of justice, 
that acceptance may be thus proved 
[by public user] and inferred against 
the land owner, or those who are 
charged with the violation of law by 


that the same evidence will be in- 
sufficient to prove the like fact when 
the public authorities are charged 
with neglect of duty or violation of 
law touching the highway, whereby 
the private citizen suffers loss. This 
would. be establishing one kind of 
law for the citizen and another for 
municipal and other quasi corpora- 
tions and public offices; and the rec- 
ognition of different rules of evi- 
dence in cases where the same facts 
and same issues are presented for 
determination of the same or like 
rights, duties and legal liabilities.” 
Manderschid v. Dubuque, 29 Iowa 738, 
83, 4 AmR 196. 

63. Willey v. Peo., 36 Ill. A. 609. 

64 State v. Birmingham, 74 Iowa 
407, 88 NW 121; State v. Tucker, 36 
Iowa 485; Summers y. State, 51 Ind. 
201; Com. v. Moorehead, 118 Pa. 344, 
12 A 424, 4 AmSR 599; Pittsburgh, 
etc., Co. .. Vv... Gom.,'3104 “Pa. 583; 
Com. v. McDonald, -16 Serg. & R. 
(Pa.) 390; Nashville, etc., R. Co. v. 


State, 1. Baxt. (Tenn.) 55. 

65. Mobile v. Fowler, 147 Ala. 403, 
41 S 468. 

66. Roberts v. Hunt, 15 Q. B. 17, 


69 ECL 17, 117 Reprint 364. 

67. See Constitutional Law § 237 
et seq. 

68. U. S.—Pacific Gas Impr. Co. 
v. Hllert,. 64 Fed, 421. 


659, 6 Ss 

Ritts Rock v. Wright, 58 
Ark. 142, 23 SW_ 876. 

Cal.—Peo. v, Holladay, 93 Cal. 241, 
29 P 54, 27 AmSR 186 [app dism 
159 U. S. 415 mem, 16 SCt 53 mem, 
40 L. ed. 202 mem]. 


Baliis se elnen v. Glinton, 52 Ill. A. 
og ut Burthe v. Blake, 9 La, Ann. 


N. J.—Hoboken Land; ete., Co. v. 
Hoboken, 36 N. J. L. 540; Jersey City 
v. Morris Canal, ete.,, Co., 12 OK 
Eq. 547. 

N. Y.—Requa v. Rochester, 45 N. 
Y. 129, 6 AmR 52: Oswego v. Os- 
wego Canal Co., 6 N. Y. 257; Buffalo 
vy. Delaware, etc., R. Co., 89 NYS 4. 

R. I.—Simmons -v. Cornell, 1,R. I. 


519. 
21 SE 478; 
peace v. Com., 29 Gratt. (70 Va.) 


W. Va.—Taylor v. Philippi, 35 W. 
Va. 554, 14 SE 130. 

Eng.—Rex v. Lyon, 5 D. & R. 497, 
16 ECL. 243. 

[a] Extent and limits of rule.— 
(1) Where a city has grown up on 


recognized by an act of the legis- 
lature, there is conclusive proof of 
acceptance by the public of streets 
delineated on the plat. Hoboken 
Land, ete., Co. v. Hoboken, 36 N. J. 
L. 540. (2) An act giving to cities 
of a certain class jurisdiction of all 
adjacent lands platted and divided 
into lots and blocks, and providing 
that said tracts shall be a part of 
such cities, is an acceptance by the 
public of the streets on lands so 
platted. Little Rock v. Wright, 58 
Ark. 142, 23 SW 876. (3) But a 
mere recital in an act of legislature 
that certain lands are laid out into 
lots and blocks does not show an 
intention to accept the streets ap- 
pearing on the plat mentioned. Dia- 
mond Match Co. v. Ontonagon, 72 
Mich. 249, 40 NW 448. (4) And an 
act of the legislature providing that 
the owners of lots in a certain sub- 
division can have the streets vacat- 
ed and the subdivision by proceed- 
ings in court replatted is not an 
acceptance of the streets referred to. 
Hamilton vy. Chicago, ete, R. Co., 
124 Ill. 235, 15 NE 854. 

69. Kanawha Coal Co. v. Kanawha, 
ete., Coal Co., 14 F. Cas. No. 7,606, 7 
Blatehf. 391. See Corporations. 

70. Kirkland v. Tampa, (Fla.) 78 


S 17; Matter of Starr St., 73 Misc. 
380,/ 181 NYS= 72. 
71. Ellis v. Hazelhurst, 138 Ga. 


181, 75 SE 99. 
§ 143 et seq. 
72. Cal.—Eureka v. Armstrong, 83 
. 623, 22 P 928, 23 P 1085. 
Ga.—Ellis v. Hazelhurst, 138 Ga, 
181, 75 SE 99; Americus v. Johnson, 
2 Ga. A. 378, 58 SE 518. 
Tll.—H. A. Hillmer Co. v. Behr, 264 


See generally infra 


Ill. 568, (106 NE 481; Willey v. 
Peo., 36 Ill. A. 609. 

Ky. —Wilikins v. Barnes, 79 Ky. 
323, 326. 


40 Me. 


Mo.—Granite Bituminous Pav. Co. 
v. McManus, 244 Mo. 184, 148 SW 
621; Landis v. Hamilton, 77 Mo. 554; 
Brinck v. Collier, 56 Mo. 160. 

N. Y.—Cook v. Harris, 61 N. Y. 
448; Jordan v. Otis, 37 Barb. 50; Mat- 
ter of Starr St., 73 Misc. 380; 131 
NYS 71; Clements v. West Troy, 10 
HowPr 199. 

Pa.—Grant v. Dickson City Bor- 
ough, 236 Pa. 536, 84 A 454. 
ee I.—Remington Vv. Millerd, Lokteel. 


Va.—Com. v. Kelly, 8 Gratt. (49 
Va.) 632. 
W. Va.—Dicken vy. Liverpool Salt, 


-Me. .—State v. Bradbury, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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bodies charged with the opening, maintaining, and 
repairing of streets may accept a dedication.?? 
the other hand, a tax assessor,’* a street commis- 
sioner,”® a surveyor,’® or an overseer ™ of highways 
is without power to accept a dedication. And go is 
a police department,’* a tax department, or a 
bureau of highways. So Where the power to accept a 
dedication is conferred by statute upon a designated 
officer or board, no other than the one designated 


etc., Co., 41 W. Va. 511, 28 SE 582; 
Boyd v. Woolwine, 40 W. Va. 282, 21 
SE 1020; Taylor v. Philippi, 35 W. 


Va. 554, 14 SE 130 

Ont. — Hubert vy. Yarmouth Tp., 18 
Ont. 458. 

“Where a dedication is claimed to 
have been made to the public, rea- 
son and authority require, as a pro- 
tection to the land-owners, the ac- 
ceptance of the dedication to be made 
by the constituted representative of 
the public in its organic capacity, 


upon its records, or by such acts of’ 


control or recognition as will fur- 
nish a presumption, of their exist- 
ence.’ Wilkins v. ane supra; 


{quot Louisville, ete., R. Co. v. Sur- 
vant, 96 Ky. 197, 204, 27 SW 999, 16 
KyL’ 545]. 

73. Cal.—BHureka v. Armstrong, 83 
Cal. 623; 22 (P.928; 238 PB 1085. 

Ky. —Gedge vi Com., 9 Bush 61. 

Mass.—McKenna vy. Boston, 1381 
Mass. 143. 

Mich.—Plumb v. Grand Rapids, 81 
Mich. 381, 45 NW 1024. 

Miss.—Tegarden v. McBean, 33 
Miss. 283. 

a fae aaneins v. Crombie, 4 N. 

N. J.—State v. Elizabeth, 35 N. J. 
L. 359 [aff 37 N. J. Li. 432]; Hague 
v. West Hoboken, 23 N. J. Eq. 354; 
Jersey City v. Morris Canal, etc., 
Cay a: N. J. Eq. 547. 

N. Y.—McVee v. Watertown, 92 
Hun 306, 36 NYS 870; Buffalo v. Dela- 
ware, etc., R. Co., 39 NYS-4. 

Pa.—Du Bois Cemetery Co. v. Grif- 
fin, 165 Pa. 81, 30 A 840. 

Tenn.—Scott v. State, 1 Sneed 629. 

Va.—Com. v. Kelly, 8 Gratt. (49 
Va.) 632. 

Wash.—Seattle v. Hill, 23 Wash. 92, 
62 P 446; State v. Forrest, 12 Wash. 
483, 41 P 194 

W. Va.—Dicken v. Liverpool Salt, 
ete., Co., 41 W:; ‘Va. 511, 23 SE 582. 

Wis.—yYates v. Judd, 18 Wis. 118. 

Ont.—Hubert v. Yarmouth Tp., 18 
Ont. 458. 

But see Remington v. Millerd, 1 
R. I. 93 (holding that the fact that a 
town council declared a way to be an 
open highway and ordered it to be re- 
paired at the expense of the town 
is not an acceptance of an offer of 
dedication, under the statute, the 
council being without authority -in 
the premises unless the road has been 
legally established or used for twen- 
ty years. The town council is not 
the general agent of the public, but 
must show some authority for its 
acts). 

fa] Board of county supervisors. 
—Kinnare v. Gregory, 55 Miss. 612. 

{b] County court—Gedge v. Com., 
9 Bush (Ky.) 61; Scott v. State, 1 
Sneed (Tenn.) 629; Com. v. Kelly, 8 
Gratt. (49 Va.) 632; Dicken v. Liver- 
pool Salt, ete., Co., 41 W. Va. 511, 
23 SE 582; Talbott v. King, 32 W. 
Va. 6,9 SE 48. 

Selectmen.—Hopkins vy. Crom- 
bie, 4 N. H. 520. 

[d] Repair by one councilman in- 
sufficient.—To make a binding ac- 
eceptance the action must be that of 
the corporation. Repairing by one 
councilman and the pathmaster can- 
not bind the corporation. Hubert v. 
Yarmouth Tp., 18 Ont. 458. 

74, Schmitt v. San Francisco, 100 
Cal. 302, 34 P 961; Chicago v. Bor- 
den, 190 Ill. 430, 60 NE 915; Granite 
Bituminous Pav. Co. v. McManus, 244 


Mo. 184, 148 SW 621. 
75. Grant v. Dickson City Bor- 
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ough, 236 Pa. 536, 84 A 454. 
76. State v. Bradbury, 40 Me, 154. 


v.50 Jordan v. Otis, 87 Barb. (N. 
‘78. Matter of Starr St., 73 Misc. 


380, 131 NYS 71. 


79. Matter of Starr St., 73 Misc. 
380, 181 NYS 71. 
80. 73 Misc. 


Matter of Starr St., 
380, 181 NYS 71. 

81. State v. Bradbury, 40 Me. 154; 
Jordan v. Otis, 37 Barb. (N. Y.) 50; 
Clements v. West Troy, 10 HowPr 


MN YE 99: 


82, D. C.—Watson v. Carver, 27 
App. 555 (where streets are of width 
prohibited by ordinance). 

Mo.—St. Louis v. St. Louis Univ., 
88 Mo. 155 (where the streets are 
outside the corporate limits). 

N. Y.—Smith v. Smythe, 197 N. Y. 
457, 90 NE 1121, 35 LRANS 524. 

Or.—Harris v. St. Helens, 72 Or. 
377, 386, 143 P 941, AnnCas1916D 
1073 [cit Cyc]. 

Pa.—Philadelphia vy. Ball, 147 Pa. 
243, 23 A 564 (where the streets are 
of a width prohibited by ordinance). 

[a] Statute held not to confer 
power.—L. (1907) ec 938, authorizing 
the application of village funds for 
the care and maintenance of streets, 
which the trustees are unable to ac- 
cept by dedication, ete., does not con- 
fer power to accept a dedication of a 
street fourteen feet wide inhibited by 
Village Law (Consol. L. c 64) § 144, 
and General Highway Law (L. [1890] 
e 568) § 80, but merely authorizes 
the expenditure of village money on 
such streets which are not to be- 
come public highways, but to remain 
private property. Smith v. Smythe, 
197 N. Y. 457, 90 NE 1121, 35 LRANS 
524. 

83. U. S.—Elliott v. Atlantic City, 
149 Fed. 849. 

Ala.—Mobile v. Fowler, 147 Ala. 
403, 41 S 468. 

Ark.—Little Rock v. Wright, 58 
Ark. 142, 23 SW 876. 

Cal.—Eureka v. Gates, 137 Cal. 89, 
69 P 850; Griffiths v. Galindo, 86 
Cal. 192,24) P +1025: 

Fla.—Kirkland v. Tampa, 78 § 17. 

Tll.—H. A. Hillmer Co. v. Behr, 264 
Tll. 568, 106 NE 481; Chicago, etc., 
R. Co. v. Chicago, 264 Ill. 24, 105 
NE 702, AnnCasi917A 1146; Kimball 
v. Chicago, 253 Tll. 105, 27 NE 257; 
Peo. v. Johnson, 237 Ill. 237, 86 NE 
676; Shirk v. Chicago, 195 Ill. 298, 
63 NE 193; Klein v. Reinhardt, 163 


Il. A. 257. 
Ind.—HalJ v. Breyfogle, 162 Ind. 
494, 70 NE 883. 


Iowa.—Burroughs v. Cherokee, 134 
Iowa 429, 109 NW 876. 

Ky.—Koop v. Henry Bickel Co., 168 
Ky. 496, 182 SW 617; Hall v. Leeper, 
121 SW 683: Wilkins v. Barnes, 79 
Ky. 323; Gedge v. Com., 9 Bush 61; 
Versailles v. Versailles, ete., R. Co., 
8 KyL 704. 

Md.—Baltimore v. Broumel, 86 Md. 
153, 37 A 648; State v. Kent County, 
83 Md. 877, 35 A 62, 33° LRA 291; 
Kennedy v. Cumberland, 65 Md. 514, 
9 A 234, 57 AmR 346. 

Mich.—Plumb v. Grand Rapids, 81 
Mich. 381, 45°NW 1024. 

Miss.—Harrison County v. Seal, 66 
Miss. 129, 5 S 622, 14 AmSR 545, 3 
LRA 659. 

Mo.—Drimmel vy. Kansas City, 180 
Mo. A. 339, 168 SW 280;. Brown v. 
Scruggs, 141 Mo. A. 632, 125 SW 


37. 
N. H.—State v. Atherton, 16 N. H. 
203. 


Absence of Statute—(a) Statement of Rule. 
cept in cases where a municipality may not have 
the charter powers to accept a dedication *? an ac- 
ceptance by a municipality by its duly authorized 
officers may be express by deed or other instrument 
in writing or by some matter of record;** but un- 
less otherwise provided by statute or ordinance no 
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ean accept for the municipality.§+ 
b. What Acceptance Sufficient—(1) In. 


Ex- 


N. J.—Schmidt v. Spaeth, 82 N. J. 
L. 575, 83 A 242; Atlantic City v. 
Associated Realties Corp., 73 N. J. 
Eq. 721, 70: A 345, 17 AnnCas 743 
[rev 72 N. J. Eq. 634, 67 A 937]. 

N. Y.—Smith v. Buffalo, 90 Hun 
118, 35 NYS 635 [aff 159 N. Y. 427, 
54 NE 62]; Palmer v. East River 
bat Co., 115 App. Div. 677, 101 NYS 

Or.—Harris v. St. Helens, 72 Or. 
377, 386, 143 P 941, AnnCas1916D 
1073 [cit Cyc]. 

Va.—Bellenot v. Richmond, 108 Va. 
314, 61 SE 185; Taylor v. Com., 29 
Gratt. (70 Va.) 780. 

W. Va.—Dicken v. Liverpool oe 
ete., Co., 41 W. Va. 511, 23 SE 58 

Ont.—Re Toronto, 28 Ont. L. 7 

[a] A resolution by a municipal 
body expressly accepting dedicated 
property constitutes a sufficient 
acceptance. Kirkland v. Tampa, 
\(Fla, ) 78 S117; Kimball Vv. 
253i0 Dll d 10690597 aN 
Grand Rapids, 81 
381, 45 NW 1024; State v. 
Atherton, 16 N. H. 203; People’s 
Tract. Co. v. Atlantie City, 71 N. 
J. L. 134, 57 A 972; In re Bragaw 
St., 141 NYS 987; Pedlow v. Ren- 
frew Corp., 31 Ont. "499 [aff 27 Ont. A. 


[b] Resolution in connection with 
other acts.—Where a street commit- 
tee of a city council having author- 
ity over the streets of a city passed 
a resoiution directing the street com- 
missioner to nctify plaintiffs to re- 
move a fence which they had erected 
in a court dedicated as a street, re- 
quiring the commissioner himself to 
remove the fence in case of plain- 
tiff's failure to observe the notice, 
and the council thereafter ratified 
the committee’s report after the 
fence had been removed, such acts 
constituted “formal action” by the 
city necessary to constitute an ac- 
ceptance of the dedication of the 
property for street purposes. Schmidt 
vw. Spaeth, 286i Nutt Tis Die 179; 90h 2A 
1002. 

[ec] Ordinances and orders.—(1) 
An acceptance may be express as 
by an ordinance enacted by the gov- 
erning body of a municipality. El- 
liott v. Atlantic City, 149 Fed. 849; 
Peo. v. Read, 81 Cal. 70, 22 P 474, 
15 AmSR 22; Kimball v. Chicago, 253 
Ill. 105, 97 NE 257; Rock Island v. 
Starkey, 94TH OA 592 [rev on other 
grounds 189 Ill. 515,.59 NE 971]. 
Contra Atkinson v. Nevada, 133 Mo. 
A, 1, 112 SW 1022. (2) An order of 
the common council that all streets 
which have been dedicated by the 
owners thereof are hereby accepted 
and declared to be public streets is a 
sufficient acceptance of streets which 
have been dedicated by duly recorded 
deeds, without specifying them by 
name. Los Angeles v. McCollum, 
156 Cal. 148, 103 P 914, 23 LRANS 
378; Eureka v. Armstrong, 83 Cal. 
623, 22 P 928, 23 P 1085. (3) Where 
after the dedication of a street the 
city passed an ordinance providing 
that all avenues, streets, and high- 
ways within the corporate limits of 
the city then laid, used, designated, 
or delineated on the maps and plans 
of the city, or dedicated to public 
use within the corporate limits of 
the city, were thereby accepted and 
declared to be streets, avenues, etce., 
within the control of the city, such 
ordinance took effect immediately, so 
that a street shown on the original 
plan of the city then became a pub- 
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particular form of acceptance by a municipality is 
The acceptance may be implied from 
some act or acts showing that the municipality has 
assumed control and possession of the property dedi- 
cated,®° provided the act or acts relied on are un- 
But an acceptance cannot be found as 
against a municipality from some one_ isolated 


necessary.*4 


equivocal, Be 


equivocal act respecting the use.*? 


[§ 81] 
lic street to the full extent of its 
dedication, WHlliot v. Atlantic City, 
149 Wed. 849. (4) But an ordinance 
by the city council declaring that 
certain land alleged to have been 
dedicated by the owner for a street, 
“be and the Same is hereby dedi- 
cated and set apart to public use as 
a public street,” without referring 
to the owner or his alleged dedica- 
tion is not an acceptance thereof. 
Peo. v. Reed, 81 Cal. 70, 22 P 474, 15 
AmSR 22. 5) And it has been held 
that an ordinance of a city, general 
in its terms, accepting an addition 
thereto, is not tantamount to an 
act of its council approving and 
fixing the line of the sidewalk of a 
street marked by the dedicator in the 
plat of such addition, To have such 
effect more than a general acceptance 
must be shown, It must clearly ap- 
pear that the couneil intended to 
make the line indicated the line of 
division between the street and side- 


walk. Cox v. Laneaster, 24 Oh, Cir. 
Ct, 266) 

{[d]) City charter.—(1) The provi- 
sion of the charter of the eity of 


Loulsville which declares as public 
all streets and parts of the same laid 
out or extended by any person or 
persons amounts to an acceptance of 
such dedication for the use of the 
public, without any affirmative act 
on the part of the ‘city. Davis v. 
Louisville, 4 Kyl 721, 11 Ky. Op. 
965, (?) Where the act incorporat- 
ing a village recognized a certain map 
as the official map, and provided that 
the territory within certain lines, re- 
forring to the map, should constitute 
the village, there was an acceptance 
of the dedication of the streets as 
shown on the map. Hall v. Olean, 82 
Mise. 800, 148 NYS 664, 

{e] Entry on record of court of 
right to receive toll.—Long continued 
use of a street and an entry on the 
records of the county court that the 
court ordered that “it be certified 
that it appears to the satisfaction of 
thia court, that the last quarter of 
the Richmond Turnpike road is com- 
pleted according to law, and that the 
directors of the said road are au- 
thorized to receive full tollage for 
traveling the same,” both constituted 
an aceeptance of a dedication to the 
public use as a street, Bellenot v. 
Pay mapas 108 Va, 814, 818, 61 SBE 

, 

84 Burroughs vy, Cherokee, 184 
Towa 429, 109 NW 876; Southern R. 
Co, v. Caplinger, 151 Ky. 749, 152 
SW 947, 49 LRANS 660 (holding, 
however, that acceptance-by some 
matter of record is not necessary); 
Peo. Vv. Loehflem,.102..N.. ¥.. 1, 
NW 788, 4 . Y. Cr, 158; Doyle v. 
Chattanooga, 128 Tenn, 433, 161 SW 
997, AnnCas1915C 288, 

fa] Adoption of a resolution is 
not necessary to the acceptance of a 
highway dedication by a municipal- 
ity. Valley Junction vy. McCurnin, 
(Towa) 168 NW 3845; Byerly vy. Ana- 
mosa, 79 Towa 204, 44 NW 3859, 

{[b] Acceptance may be manifested 
in other ways than py formal action 
taken by the city council through the 
passage of an ordinance or resolution 
of neceptance, Mulligan v, McGreg- 
or, 165 Ky, 222, 176 SW 1129. 

fe] Slight acts of acceptance 
should be sufficient to bring upon the 
munioeipality the burdens as well as 
the benefits of the dedication, Doyle 
Vv. Chattanooga, 128 Tenn, 4338, 161 


(b) Application and Extent of Rule— 


DEDICATION 


aa. In General, 


SW 997, AnnCas1915C 283. 

{d] In Virginia (1) ‘“‘the accept- 
ance of the dedication may, in the 
case of streets, be shown by the 
acts of corporation officers.” Lynch- 
burg Tract., etc., Co. v. Guill, 107 
Va. 86, 99, 57 SH 644. (2) And al- 
though a formal acceptance entered 
on the records of the county court is 
not necessary to constitute a dedicat- 
ed road a public road (Lynchburg 
Tract., ete., Co. v. Guill, supra; Com. 
v. Kelly, 8 Gratt. (49 Va.) 632) (3) 
it jis necessary that the acceptance 
should appear by some entry on the 
records of the county court (Lynch- 
burgh Tract., ete. Co. v. Guill, 
supra; Terry v. McClung, 104: Va. 
599, 52 SE 355; Gaines v. Merryman, 
95 Va. 660, 29 SE 738; Com. v. 
Kelly, 8 Gratt, (49 Va.) 682). (4) 
However, “any entry shewing that 
the Court regards the road as a 
highway will be sufficient, as laying 
it off into precincts and appointing 
surveyors or overseers over it and 
the like.” Com. v. Kelly, 8 Gratt. 
(A9 Va.) 682, 636. (5) The law will 
be satisfied if it shall appear that 
the county court had laid off into 
precincts a road before used, or had 
appointed an overseer or surveyor for 
it, thereby claiming the road as a 
public one, Lynchburg Tract., ete., 
Co. v. Guill, supra. 

85. Colo.—Manitou v. Internation- 
al Trust Co., 30 Colo. 467, 70 P 757; 
Bootes v. Davis, 13 Colo, A. 285, 57 
P 733. 

Ga,—Lastinger v. Adel, 142 Ga. 
821, 82 SE 884; Ellis v. Hazelhurst, 
138 Ga. 181, 75 SH) 99; Georgia R., 
ete., Co. v. Atlanta, 134 Ga. 871, 
68 SEH 703; Penick v. Morgan County, 
131 Ga. 385, 62 SE 300; Kelsoe vy. 
Oglethorpe, 120 Ga. 951, 48 SE 3866, 
102 AmSR 138, 

Tll.—H, A. Hillmer Co. v. Behr, 264 
Tll. 5668, 106 NE 481; Chicago, ete., 
R. Co, v. Chicago, 264 Ill. 24, 105 
NE 702, AnnCas1917A 1146; Kim- 
ball v. Chicago, 253 Ill. 105, 97 NE 
257; Riverside v. Maclain, 210 Il. 
308, 71 NE 408, 102 AmSR 164, 66 
LRA 288; Russell v. Chicago, etc, 
R. Co,, 205 ll. 155, 68 NE 727; Rock 
Island. v. Starkey, 189 ITll. 515, 59 
NE 971; Gentlemen vy. Soule, 82 Ill. 
271, 88 AmD 264; Woodburn vy. 
Sterling, 184 Tll. 208, 56 NE 378; Mil- 
vt v. Jonathan Creek, 125 Ill. A. 

Ind,—Hall v. Breyfogle, 162 Ind. 
494, 70 NE 883 

Iowa.—Louden vy. Starr, 171 Iowa 
528, 154 NW 381. 

Ky.—Mulligan v. McGregor, 165 
Ky. 222, 176 SW 1129; Southern R. 
Co.) Caplinger, 151 Ky 749, 
152 SW 947, 49 LRANS 660; Louis- 
ville v. Bott, 151 Ky. 578, 152 SW 
529; Bloomfield. v. Allen, 146 Ky. 
34, ‘141 SW 400; Faith v. Owensboro, 
145 Ky. 276, 140 SW 3812; Paducah 
v. Johnson, 98 SW 1035, 29 Kyl 532. 

La.—New Orleans v. Carrollton 
Land Co., 181 La. 1092, 60 S 695. 

Md.—State v. Kent County, 83 Md. 
877, 35 A 62, 88 LRA 291; Kennedy 
Vv. Cumberland, 65 Md. 514, 9 A 234, 
57 AmR 846. 

Mich.—Peo. v. Jones, 6 Mich. 176. 

Minn.—Brakken _ v. Minneapolis, 
ete R. Co.,, 29 Minn. 41, 11 NW 
124. 
Miss.—Harrison County v. Seal, 66 
Miss. 129, 5 S 622, 14 AmSR 545, 3 
LRA 659. 

Mo.—Baldwin v. Springfield, 141 
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It has been held that a sufficient 


acceptance is shown by notifying the proprietor of 
the land dedicated for a street that it will be opened 
for the purposes of the dedication;** by adopting 
an ordinance directing the improvement of land 
dedicated as a street;*® by attempting to open up 
a street;°® by opening up and improving a street 
or highway or by 
dedicated;° by 


improying other property 
repairing a street or  high- 


Mo. 205, 42 SW 717; Meiners vy. St. 
Louis, 130 Mo. 274, 32 SW 637; Maus 
v. Springfield, 101 Mo. 613, 14 SW 
630,.20 AmSR 634; Kaine v. Harty, 
73 Mo. 316; Drimmel v. Kansas City, 
180 Mo. A. 339, 168 SW 280; Brown 
v. Scruggs, 141 Mo. A. 632, 125 SW 
wk Golden y. Clinton, 54 Mo. A. 

Nebr.—Lyons vy. Mullen, 78 Nebr. 
ote oe NW 743. 

H.—State v. Atherton, 16 N. H. 
208: Hopkins v. Crombie, 4 N. H. 

N. J.—Schmidt v. Spaeth, 86 N. 
J. L. 179, 90 A 1002; Atlantic City 
v. Associated Realties Corp., 73 N. 
J. Eq. 721, 70 A 345, 17 AnnCas 743; 
Arnold v. Orange, 73 N. J. Eq. 280, 
66 A 1052. 

N. bs 94 ——Pomfrey v. Saratoga 
Springs, 104 N. YY 459, 11 NE 43; 
Stockwell v. Dunckel, 174 App. Div. 
481, 159 NYS 32; Uhlefelder v. Mt. 
Vernon, 76 App. Div. 349, 78 NYS 
500; Matter of Rutland, 70 Misc. 82, 
128 NYS 94; Wellsville v. Hallock, 
139 phe 961. 

N. D.—Ramstad v. Carr, 31 N. D. 
504, 154 NW 195, LRA1916B 1160. 

Or.—Nicholas ’ v. Title, -etc., “Co., 
79 Or. 226, 154 P 391, AnnCasi917A 
1149; Harris v. St. Helens, 72 Or. 
377, 386, 148 P 941, AnnCas1916D 
1073 [cit Cye]; Oregon City v. Ore- 
gon, etc., R. Co., 44 Or. 165, -74 P 
924; Carter v. Portland, 4) Or. 339. 

Pa.—Sonrino v. Pittsburgh Steel 
Co., 243 Pa. 91, 89 A 816; Bell v. 
Pittsburgh Steel Co., 243 Pa. 838, 89 
A 813; Philadelphia vy. Thomas, 152 
Pa. 494, 25 A 873. 

S. C.—Chafee vy. Aiken, 57 S. C. 
507, 35 SE 800. 

Tex.—La Grange v. Brown, (Civ. 
A.) 161 SW 8; Heffron v. Galveston, 
(Civ. A.) 75 SW 370; Bellar v. Beau- 
mont, (Civ. A.) 55 SW 410. 

W. Va.—Taylor v. Philippi, 35 W. 
Va. 554, 14. SE 130;/ Ball .v. Cox, 
29 W. Va. 407, 1 SE 673. 

Wee ae eee v. Davis, 6 Wis. 

Ont.—Strang v. Arran Tp., 28 Ont. 
L. 106; Rushton yv. Galley, 21 Ont. 
L, 135, 16. OntWR 12; Hubert’ v. 
Yarmouth Tp., 18 Ont. 458; Piper v. 
Paipoonge Tp., 6 OntWR 287. 

86. Moore v. Chicago, 261 Ill. 56, 
59, 108 NE 583 (where it was said: 
“Acceptance on the part of a munici- 
pality of an offer to dedicate a street 
must be by some overt unequivocal 
act indicating an intention to appro- 
priate to the public use the proposed 
dedication’’). 

87. State v. Tucker, 36 Iowa 485. 

88. Perrott v. Hamilton, 134 Iowa 
157, 111’;NW 440. 

89. Steinacker v. Gast, 89 SW 481, 
28 KyL 573. 

fa] Thus enacting an ordinance 
directing property owners along a 
dedicated way theretofore used by 
the public to construct brick pave- 
ments on such way constitutes an 
acceptance. Bloomfield v. Allen, 146 
Ky. 34, 141 SW 400. 

90. Russell v. Lincoln, 200 Ili. 511, 
65 NE 1088. 

91. U. S.—Delaware, etc., R. Co. v. 
Syracuse, 157 Fed. 700 [mod on other 
grounds 165 Fed. 631, 92 CCA 41]. 

Ariz—Evans v. Blankenship, 39 
Brsi2, 

Cal.—Peo. v. Marin County, 103 
Cal, 223, 37 P 203, 26 LRA 659; Wolf- 
skill v. Los Angeles County, 86 Cal. 
405, 24 P 1094, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§ 81] 


way;°? by: shifting a road 


Colo.—Durango vy. Davis, 13 Cole. 
AL 285)'57 P7383. 

D. C.—Oettinger v. District of Co- 
lumbia, 18 App. 375; Lansburgh v. 
D. C., 8 App. 10. 

Ga.—Mableton vy. Lowe, 142 Ga. 723, 
83 SE 665; Wade v. Cornelia, 136 Ga. 
89, 70 SE 880; Atlanta v. Williams, 
15 Ga. A. 654, 84 SE 139. 

Tll.—Winthrop Harbor vy. Gurdes, 
257 Ill. 597, 101 NE 199; Kimball v. 
Chicago,) .253).Il1., 105,. 9% .NE, 257; 
Lowery v. Pekin, 210 Ill, 575, 
NE 626; Fairbury Union Agricultural 
Bd. v. Holly, 169 Ill. 9, 48 NE 149; 
Littler v. Lincoln, 106 Ill. 352; Dayton 
Highway Comrs. v. Rutland Highway 
Comrs., 84 Ill. 279; Rees v. Chicago, 
38 Ill. 322; Chmielewicz v. Chicago 
Heights Terminal Transfer R. Co., 167 
Ill. A. 383; Rock Island y. Starkey, 91 
Ill, A. 592 [rev on other grounds 189 
Til. 515, 59 NE 917]. 

Ind.—Hall vy. Breyfogle, 162 Ind. 
494, 70 NE 494, 

Iowa.—Bowersox v. Johnson Coun- 
ty, »167 NW 582; Valley Junc- 
tion v.. McCurnin, 163 NW 345; Mc- 
Clenehan v. Jesup, 144 Iowa 352, 120 
NW 74; Parriott v. Hampton, 134 
Iowa 157, 111 NW. 440. 

Kan.—Jefferson County v. Oskaloo- 
sa, 80 Kan. 587, 102 P 1095. 

Ky.—Harrison v. Greenville, 146 
Ky. 96, 142 SW 219; Hall v. Leeper, 
121 SW 688; Kentucky Cent. R. Co. 
v. Paris,. 95 Ky. 627,27, SW 84, 16 
KyL 170. 

Md.—Beale v. Takoma Park, 130 
Md: 297, 100 A 379; Baltimore v. 
Broumel, 86 Md. 153, 37 A 648. 

Mich.—Crosby v. Greenville, 183 
Mich. 452, 150 NW 246; Conkling v. 
Mackinaw City, 120 Mich. 67, 79 NW 
6; Nichols v. New England Furniture 
Co.,.100 Mich. .230,.59 NW 155. 

Miss.—Harrison County v. Seal, 66 
Miss. 129, 5 S 622, 14 AmSR 545, 3 
LRA 659. 

Mo.—Heitz v. St. Louis, 110 Mo. 
618, 19 SW 735; Drimmel v. Kansas 


City, 180 Mo, A, 339, 168 SW _ 280; 
Scheffer v. Hardin, 140 Mo, A. 18,124 
SW_ 569. 


Nebr.—Eldridge vy. Collins, 75 Nebr. 
65, 105 NW_ 1085. 

N. Y.—Pomfrey Vv. Saratoga 
Springs, 104 N. Y. 459, 11 NE 43; In 
re Brooklyn, 73 N. Y. 179; Cook v. 
Harris, 61 N. Y. 448; Niagara Falls 
Suspension Bridge Co. v. Bachman, 4 
Lans, 523 [rev on other grounds 66 
N. Y. 261]; Stockwell v. Dunckel, 174 
App. Div. 481, 159 NYS 32; Hilton 
v. New York, 137 App. Div. 884, 121 
NYS 758; Finucan v. Ramsden, 95 
App. Div. 626 mem, 88 NYS 430; Eck- 
erson vy. Haverstraw, 6 App. Div. 102, 
39 NYS 635; Stillman v. Olean, 72 
Misc. 196, 129 NYS 515; Bronxville 
v. Lawrence Park Realty .Co., 143 
NYS 785; In re Bragaw St, ,141 
NYS 987; Port Jervis v. Barrett 
Bridge Co., 10 NYSt 339. 

N. C.—Jeffress v. Greenville, 154 
N. C. 490, 70 SE 919. - 

Pa.—Herrington v. Booth, 252 Pa. 
70, 97 A 178; Du Bois Cemetery Co. 
v. Griffin, 165 Pa. 81, 30 A 840; Com. 
v. Shoemaker, 14 Pa. Super, 194. 

Tenn.—Doyle v. Chattanooga, 128 
ape 433, 161 SW 997, AnnCas1915C 
83 


Tex.—Bellar v. Beaumont, (Civ. A.) 
55 SW 410; Orrick v.. Ft. Worth, 
(Civ, A.) 32 SW. 443. 

Wash.—Spencer v. Arlington, 49 
Wash. 121, 94 P 904; Thonney v. 
Rice, 43 Wash. 708, 86 _P 713. 

Wis.—McHugh v. Minocqua, 102 
Wis, 291, 78 NW_ 478. 

,. But compare Phillips v. Stamford, 
81 Conn. 408, 413, 71.A 861, 22 LRA 
NS 1114 (where it, was said: “That 
a traveled way has or has not been 
wrought by the local municipality, 
that repairs haye. or have not been 
made at the public charge, or other- 
wise, for the accommodation of tray- 


e 43 


at the 
and expense of an abutting owner;%? by .as- 
signing men to work a road for several 
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instance by 


+94 
years; 


el, are facts which naturally possess 
significance and oftentimes great sig- 
nificance as evidence tending to show 
the acceptance or the absence of ac- 
ceptance by the public of a dedicated 
way; but the only importance to be 
attached to such facts is that which 
bears upon their evidential value for 
the purpose indicated. Neither orig- 
inal working nor subsequent repara- 
tion possess binding force as creating 
an acceptance’’). 

fa] Rule applied.—(1) Where a 
plat dedicating a street is duly made 
and recorded; and approved by the 
board of public works of the city, an 
acceptance is sufficiently shown by 
evidence that men employed by the 
city plowed furrows on each side of 
the street and then took the road 
seraper and scraped the dirt up to the 


‘center of the road, making it suitable 


for public travel. Peo. v. Wolverine 
Mfg. Co., 141 Mich. 455, 104 NW 725. 
(2) Acceptance of a street dedicated 
is sufficiently shown by evidence that 
the town had annually run a road 
scraper over such street and had 
made other expenditures of money 
thereon. Beale v. Takoma Park, 130 
Md. 297,100 A 379. (3) Where side 
ditches were dug and kept open, the 
middle of the road worked, and the 
snow cleared away in the winter 
there was an acceptance. Hull v. 
Cedar Rapids, 111 Iowa 466, 883 NW 
28. (4) Where the county court 
had from time to time appointed 
surveyors of the road as a public 


highway, and allotted hands who 
worked it, it was held that an ac- 
ceptance should be presumed, al- 


though the evidence strongly con- 
duced to the belief that no order was 
ever made by the county court es- 
tablishing.or accepting the road. El- 
liott v. Treadway, 10 B. Mon. (Ky.) 


22. 

[b] Ordering a “plaza” cleared up 
constitutes an acceptance. Evans v. 
Blankenship, 4 Ariz. 307, 39 P 812. 

{c] ‘The , paving, and sew- 
ering of a street and the operation 
of a street railroad thereon consti- 
tutes an acceptance of the dedication 
of a street. Spaulding v. Wesson, 5 
Cal. Unrep. Cas. 399, 45 P 807. 

[d] Placing a fire plug within the 
limits of the street is an acceptance. 
Doyle v. Chattanooga, 128 Tenn. 433, 
161 SW 997, AnnCas1915C 283. 

fe] Maintaining a pump in the 
street dedicated tends to show ac- 
ceptance. Louisville v. Monroe, 163 
Ky. 412, 173 SW 1107. 

[f] Clearing land and using it for 
private and public picnics is an ac- 
ceptance. Berrien Springs v. Fergu- 
son, 154 Mich. 472, 118 NW 262. 

Cg] Building a courthouse on 
property dedicated is an acceptance. 
Jefferson County v. Oskaloosa, 80 
Kan, 587, 102, P1095. 

[h] A resolution ordering a street 
to be opened up by working por- 
tions thereof constitutes an accept- 
ance. McHugh vy. Minocqua, 102 Wis. 
291, 78 NW 478. 

92. Ala.—Steele v. 70 
Ala. 589. 

Colo.—Salida v. McKinna, 16 Colo. 
523, 27 P.810. 

Ga.—Lastinger.v. Adel, 142 Ga. 
$21, 82 SE 884; Ellis v. Hazlehurst, 
138 Ga. 181, 75 SE 99. 

Tll—Rock Island vy. Starkey, 189 
Til. 515, 59 NE 971; Woodburn v. 
Sterling, 184 Ill. 208, 56 NE 378; 
Lake View vy. Le Bahn, 120 Ill. 92, 9 
NE 269; Illinois Ins. Co. v. Littlefield, 
67 Ill. 368; Marcy.v..Taylor,. 19, Ill. 
634; Alvord vy. Ashley, 17_ Ill. bs G 


Sullivan, 


Whitfield v. Horrocks, 15. Ill. 
315. 

Towa.—Hull v. Cedar Rapids, 111 
Iowa 466, 83 28. 

Ky.—Elliott. v. Treadway, 10. B. 


Mon. 22: Princeton College v. Prince- 
ton, 7) Ky. Op. 


r ordering repairs 
by issuing bonds to pay for construction;®® by ap- 
propriating money for making repairs;®? by know- 
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to be 


made 3% 


Me.—State v. Wilson, 42 Me. 9. 

Md.—Baltimore v. Canton Co., 124 
Md. 620, 93 <A 144; Baltimore. vy. 
Broumel, 86 Md. 153, 37 A 648; State 
v. Kent County, 83 Md. 877, 35 A 62, 
33. LRA 291; Kennedy vy. Cumber- 
jand, 65 Md. 514, 9 A. 234, 57 AmR 


Mass.—Com. v. Holliston, 107 
Mass. 232. 

Mich.—Crosby v. Greenville, 183 
Mich. 452, 150 NW 246; Ruddiman 


v. Taylor, 95 Mich. 547, 55 NW 376; 
Grand Rapids, ete., R. Co. v. Heisel, 
47 Mich. 3938, 11 NW 212; White v. 
Smith,,37 Mich. 291. 

Minn.—Shartle yv. Minneapolis, 17 
Minn. 308. 

Nebr.—Rathman vy. Norenberg, 21 
Nebr. 467, 32 NW °305. 

N. J—Pope v. Union, 18 N. J. 
Eq. 282. 

N. Y.—Lehigh, etc., R. Co. v. War- 
wick, 164 App. Div. 55, 149 NYS 
378; Smith vy. Buffalo, 90 Hun. 118, 
35 NYS 635 [aff 159 N. Y.’ 427, 54 
NE 62]. 

R. I.—Union County y. Peckham, 16 
Wet. Won, Ae A” Lon, 

Vt—Tower v. Rutland, 56 Vt. 28; 
Folsom v. Underhill, 36 Vt. 580. 

W. ' Va.—Ball v. Cox, 29 W. Va. 
407, 1 SE 673. 

{a] Thus (1) where a municipal- 
ity makes repairs and improvements 
and invites the public to travel on a 
highway so improved, it may be con- 
sidered as evidence of the adoption 
of the highway and it may thereby 
be estopped to deny that the way is 
a public one and under its control. 
Spencer v. Arlington, 49 Wash. 121, 
94 P 904. (2) The conduct of the 
municipality may be such that a 
change of its position would cause 
such injustice to private persons who 
had relied upon such conduct as to 
warrant the courts, in applying the 
doctrine of equitable estoppel in 
pais against the municipality and 
the public, to prevent manifest in- 
justice and wrong to those who re- 
lied upon and were misled by the 
conduct of the municipality and the 
public. Ramstad vy. Carr, 31 N. D. 
504, 154 NW 195, LRA1916B 1160; 
Spencer v. Arlington, supra. 

{[b] Acceptance of privately owned 
bridge.—(1) Where a privately owned 
bridge is dedicated te public use its 
acceptance may be approved by the 
commissioners of highways recogniz- 
ing and controlling it as people do 
other highways, and repairing it and 


haying obstructions removed. Rut- 
land Highway Comrs. v. Dayton 
Highway Comrs., 60 Ill. 58. (2) 


No formal action is necessary. to 
constitute acceptance. Shartle v. Min- 
neapolis, 17 Minn. 308. 

[c] Unauthorized repairs of a way 
opened by the owner of land by the 
street commissioner does not consti- 
tute an acceptance. White v. Brad- 
ley, 66 Me. 254. 

{d] Repairs made by officers with- 
out power to bind the municipality 
will not constitute an acceptance. 
State v. Bradbury, 40 Me. 154; Jor- 
dan v. Otis, 37 Barb. (N. Y.) 50. 

93. Huber v.. Gorg, 168 NYS 834. 

94. Guinn v. Eaves, 117 Tenn. 524, 
101.SW_ 1154. 

95. Kennedy v. Cumberland, 65 
Md. 514, 9 A 234, 57 AmR 346; Hill 
v. Sedalia, 64 Mo, A. 494. 

[a] Thus where property owners 
are required by the municipal au- 
thorities to open or repair a street, 
or to construct a sidewalk along the 
same, or to make any improvements 
thereon, an acceptance is shown the 
same as if such acts had been done 
by the municipal officers themselves. 


Hill v. Sedalia, 64 Mo. A. 494, 
96. Lowery v. Pekin, 210 Il, 575, 
71 NE 626. 


97. Wright v. Tukey,. 3 Cush. 
(Mass.) 290; Philadelphia Museums 


g4 [18'C. J.] 


ingly paying for repairs made;°* by working streets 
and preventing threatened obstructions ;°°® by laying 
a road off into precincts and appointing overseers 
over it; by paving a street;? by patrolling a street 
with police;? by substituting a dedicated street for 
an ancient way; by putting up city signs with the 
name of the street;> by authorizing the construc- 


tion of a railroad on a dedicated street ;° by accept-. 


ing a municipal charter providing that ‘‘ whenever 
any street or alley shall have been opened to or used 
as such by the public for a period of five years the 
same shall thereby become a street or alley for all 
purposes’’;’ by recognition, in an ordinance provid- 
ing for the construction of a street, of the exist- 
ence of another street in designating the territory 
to be assessed,’ by leasing property dedicated as 
public property,® or by authorization by the proper 
city authorities of the construction of a railroad 
through land dedicated to the city as a street.1° On 
the other hand, there is no acceptance by the mere 
approval by municipal authorities of a plat or pro- 
posed addition,!! by the facet that the map depart- 
ment of a city some twenty years after the filing of 
a plat of a subdivision made a map reproducing the 
plat and filed the same as part of the records of the 
map department of the city;'? by the fact that a 
tract of land shown on a statutory plat is included 
within the corporate limits of a municipality;!° by 
the mere recognition by a municipality of the pur- 
pose for which an offer of dedication was made in 
a conveyance by the municipality of the property 
dedicated to third persons, as it is not a step in the 
direction of occupation and use in the manner pro- 
posed;** by the use of land dedicated for park pur- 
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poses as a highway and camping ground by stran- 
gers;15 by cleaning an alley as a sanitary measure 
only;!® by the preparation by municipal authorities 
of a map showing as discontinued streets which 
property owners had offered to dedicate when they 
platted their land;!7 or by the building by a city 
of a pesthouse on territory platted as a publie square 
where the pesthouse was built on the square with 
the consent of the proprietor of the platted tract, 
and because it was a suitable place for that purpose, 
and not because the land was dedicated.t8 So it 
has been held that the action of village officials in 
entering on the public streets and alleys shown on 
a plat, and taking therefrom sand to build up streets 
in the village, did not constitute an acceptance of 
the dedication of the streets and alleys from which 
the sand was removed, where such sand was taken 
without regard to street and lot lines, and outside 
of as well as within the limits of the platted tract, 
and was either paid for by the village or taken with 
the consent of the proprietor of the platted terri- 
tory.° And where there was no public usage of 
part of a street over which vehicular travel was im- 
practicable, a city’s adoption of such portion on the 
map for taxing purposes, and proceedings to vacate 
it under a legislative act, did not constitute an ac- 
ceptance.”° 

[§ 82] bb. Construction and Maintenance of 
Sewers, Water Mains, Gas Mains, Culverts, and 
Catch Basins. It has been held that the enactment 
of an ordinance authorizing or directing the laying 
of a sewer or water main in a dedicated street con- 
stitutes an acceptance.? Resolutions of a city 
council permitting long and uninterrupted use of a 


v. Pennsylvania Uniy., 251 Pa. 115, 11. Russell v. Chicago, ete., R. Co.,| Ann. 184, 19 S§ 151; Dodge v. Stacy, 
96 A 123; Strang v. Arran, 28 Ont./ 265 Ill. 155, 68 NE 727; Plumer vy.|39 Vt. 558. 
L. 106 Johnston, 63 Mich. 165, 29 NW 519; 17. Olinger v. Watson, 160 App. 


‘98. Baltimore v. Canton Co., 124| Brown v. Scruggs, 
Mad. 620, 93 A 144; State v. Kent|125 SW 537. See also Klein v. Rein- 


141 Mo. A. 632,| Div. 96, 145 NYS 173. 


18. Venice v. Madison County 


County, 83 Md. 377, 35 A 62, 33 LRA| hardt, 168 Ill. A. 257 (construing a| Ferry Co., 216 Ill. 345, 75 NE 105. 
291; Strang yv. Arran, 28 Ont. L. 106;|'statute which makes it unlawful to 19. Venice v. Madison County Fer- 
Pedlow v. Renfrew Corp., 31 Ont.| record any plat of land in any city|ry Co., 216 Ill. 345, 75 NE 105. 


499 [app dism 27 Ont. A. 611]. 


until approved by the legislative au- 20. United New Jersey R., eee 


99. Corsicana v. Anderson, 33 Tex.| thority of the city, this statute it} Co. v. Crucible Steel Co., 85 N. 


Civ. A. 596, 78 SW 261 


was said having no reference to the} Eq. 7, 95 A 243 [aff 86 N. J. Ea. 


1. Com. v. Kelly, 8 Gratt. (49| question of acceptance of any pro-| 258 mem, 98 A 1087 mem]. 


Va.) 632. 
8 Ky. Op. 408 (holding that the ap-| use): 
pointment by the county court of 


See also Moore v. Sparks,| posed dedication of land for public 21. Burroughs v. 


Cherokee, 134 
Iowa 429, 109 NW 876; Mulligan 


“The approval of the plat by the|v. McGregor, 165 Ky. 222, 176 SW 


overseers for a road, and the exer- 
cise of control over it by direct reg- 
ulation as a public road in any way, 
constitutes an acceptance). 

2. Westmount v. Warmington, 9 
Que. Q. B. 101 (putting down a mac- 
adamized pavement). 

3. Southern R. Co. v. Caplinger, 
151 Ky. 749, 152 SW 947, 49 LRANS 
660; Louisville v. Snow, 107 Ky. 536, 
54 SW 860, 21 KyL 1268 (including 
a street within a policeman’s beat). 
son State v. Atherton, 16 N. H. 


5. Peo. vy. Underhill, 144 N. Y. 316, 
39 NE 333. 

6. McKee vy. Pennsylvania R. Co., 
255 Pa. 560, 100 A 454, 455 [cit Cyc]. 

7. Requa v. Rochester, 45 N. Y. 
129, 6 AmR 52. 

8. Schaefer v. Selvage, 41 SW 569, 
TS ity toh 197; 

9. Heffron y. Galveston, 33 Tex. 
Civ. A. 52, 75 SW 370. 

10. Michigan Cent. R. Co. vy. Bay 
City, 129 Mich. 264, 88 NW 638; 
Golden y. Clinton, 54 Mo. A. 100; 
People’s Tract. Co. v! Atlantic City, 
AION. J. U2 184;"57 A’ 972° Oregon 
City v.. Oregon, etc., R. Co., 44 Or. 
166, 74 'P 924, 

[a] Besolution of acceptance.—A 
fortiori is the above rule true where 
in addition there is a resolution of 
acceptance. People’s Tract. Co. v. 
rated GityP il No IT. e4, 57 A 
972. 


city council is evidence that the plat 
complies with the statute and the 
ordinances of the city, but it is not 
an acceptance of the streets and pas- 
sageways shown upon the plat. Not- 
withstanding such approval the city 
still has the right to elect what 
streets upon the plat shall become 
public highways and public charges 
upon the municipality for their main- 
tenance.” Peo. v. Massieon, 279 Ill. 
312, 316, 116 NE 639. 

12. Chicago, etc., R. Co. v: Chi- 
cago, 264 Till. 24, 105 NE 702, Ann 
Cas1917A 1146. 

13. Reichert Milling Co. v. Free- 
burg, 217 Ill. 384, 75 NB 544. 

14. Cass County v. Banks, 44 Mich. 
467, 477, 7 NW 49 (where it was 
said: ‘The offer implies that the 
proprietor has an interest in the in- 
tended purpose being accomplished, 
and the consideration which com- 
pletes the transaction is not mere 
words of recognition or of accept- 
ance, but an actual appropriation of 
the property within some reasonable 
time for the use designed’’). 

15. Myers v. Oceanside, 7 Cal. A. 
87, 93 P 686 (where it was said that, 
in determining whether an offer of 
dedication had been accepted, only 
such acts as tend to show an ac- 
ceptance for the purpose for which 
the dedication was further to be 
made can be considered). 

16. De Grilleau v. Frawley, 48 La. 


1129; In re Hunter, 163 N. Y. 542, 57 
NE 735, 79 AmSR 616 [rearg den 
164 N. Y. 365, 58 NE 288]; Schrack’s 
Hst:,, 9. Pa. Dist. 149: 

{a] Reason for rule.—(1) “It ought 
not to be thought that the council, 
in directing that sewers, when laid, 
should be placed in the spaces plat- 
ted for streets and alleys, contem- 
plated the illegal act of trespassing 
upon the grounds of another, but 
rather should the presumption pre- 
vail that in providing for sewers 
therein, as part of the city’s system, 
it was the purpose of the council to 
recognize and treat such strips of 
land as belonging to the city in trust 
for the use of the public as streets 
and alleys.” Burroughs v. Cherokee, 
134 Iowa 429, 438, 109 NW 876. (2) 
“The presumption, always in favor 
of official action, is that the common 
council, by directing a sewer to be 
constructed through it, did not in- 
tend to do an illegal act or to tres- 
pass upon land belonging to another, 
but to treat it as the land of the 
city in trust for use asa street. The 
proper authorities by using it as a 
street accepted it as a street. The 
ordinance was as clear an assertion 
of authority over the land as a street 
as if it had directed the street com- 
missioner to grade or pave it. The 
common council thus did an act 
which it had no right to do, unless 
it had accepted, or thereby accepted, 


For later cases, developments and changes in.the law see cumulative Annotations, same title, page and note number, 


§§ 82-85] 


culvert for the flow of water through it from the 
city sewers adopt such culvert as a part of the city’s 
sewage system, making the city liable to one whose 
property is damaged by the negligence of the city in 
permitting such culvert to collapse.?? So also in the 
absence of some statutory provision to the con- 
trary 7° an acceptance of dedicated streets is clearly 
shown by the construction and maintenance of sew- 
ers in the streets dedicated ;*4 also of water mains,?° 
gas mains,”° culverts,?” and catch basins;?§ and also 
by permitting gas companies to lay gas mains in 
dedicated streets,?® or by granting for a valuable 
consideration the right to lay water pipes through 
dedicated streets, there being attached to the agree- 
ment a map showing the location and boundary of 
the dedicated street included among those in which 
the pipes were to be laid.8° The fact that a mu- 
nicipality has never worked or improved the ends of 
streets claimed to be dedicated does not negative 
the presumption that it had accepted such streets 
arising from the placing of water mains and sewers 
therein and from general public user.*! 

[§ 83] ce. Lighting. The mere fact that a mu- 
nicipality maintains a light at the intersection be- 
tween a street and a dedicated street which has not 
been otherwise accepted does not amount to an ac- 
ceptance of the dedicated street.s? So also the erec- 
tion of a street light by a private corporation within 
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[18 C.J.] 85 
the limits of a street dedicated to a village, the 
maintenance of which was paid for by the village, 
was not sufficient to show an acceptance by the vil- 
lage of the street dedicated.?* 

[§ 84] dd. Extending Limits of Municipality to 
Include Platted Land. While it has been held that 
the mere fact that a city extends its limits so as to 
include platted land,** or that a municipality on be- 
ing incorporated includes within its limits territory 
covered by a plat,?> does not constitute an accept- 
ance of the streets and alleys shown on the plat, it 
has also been held that where a tract of land is 
platted and laid off as a city subdivision and the ter- 
ritory is afterward taken into the city and the plats 
of the subdivision recorded, the ways so laid off on 
the plats become streets of the city,**° particularly in 
connection with other acts tending to show accept- 
ance,®* and also that, by accepting an amended char- 
ter which includes an addition previously laid off 
and platted, the municipality accepts the streets and 
alleys shown on the plat.*§ 

[§ 85] ee. Recognition by Official Maps. In 
some jurisdictions the rule is laid down broadly that 
the recognition of a dedicated street or alley in of- 
ficial maps prepared under the authority or direction 
of the municipal authorities is an acceptance of 
the dedication.2® A fortiori is this so where in 
addition the land was actually opened up for the 


the land as a street. If the ordinance 
had declared that the city accepted 
the strip of land already fenced, 
thrown open to and used by the pub- 
lic as a street for years, the intention 
would not have been more unequivo- 
cal than as shown by the direction 
to construct a sewer in it as a public 
street, and calling it by the name by 
which it had been known to the pub- 
lic for many years, for that action 
necessarily adopted it as a street. 
In effect the common council said 
‘We order a sewer to be built through 
the following streets of the city of 
Albany, and among others, through 
Rawson street.’” In re Hunter, 163 
N. Y7 542,) 549, 5.7 NE. 735,.79 AmSR 
Geb beate den 164 N. Y. 365, 58 NE 


22. Richmond v. Gallego Mills Co., 
102 Va. 165, 45 SE 877. 

23. See infra § 88. 

24 %I1l—Consumers’ Co. v. 
cago, 268 Ill. 113, 108 NE 1017. 

Ky.—Koop v. Henry Bickel Co., 168 
Ky. 496, 182 SW_617. - 

Mo.—O’Brien v. Heman, 191 Mo. A. 
477, 177 SW 805; Twedell v. St. Jo- 
seph, 167 Mo. A. 547, 152 SW. 432. 

N. J.—Arnold vy. Orange, 73 N. J. 
Eq. 280, 283, 66 A 1052. 

N. Y.—Hilton v. New York, 137 
App. Div. 884, 121 NYS 758; In re 
Pearsall St., 135 NYS 763. 

Pa.—Newell v. W. R. Case, 
Cutlery Co., 60 Pa. Super. 166. 

“So important a municipal act as 
the construction of a public sewer 
by proper municipal authority at the 
expense of the municipality in a ded- 


Chi- 


ete., 


icated street connected with the 
municipality’s general system of 
sewers, must be held to be an ac- 


ceptance of the dedication of the 
street through which it is construct- 
ed.” Arnold-v. Orange, supra. 

{a] In connection with other acts. 
—(1) Where a city, in addition to its 
approval of a long and continuous 
use of dedicated streets by the pub- 
lic as highways, extended its sewer 
and lighting systems over such 
streets, its acts constituted an ac- 
ceptance of the dedication. 'Twedell 
v. St. Joseph, 167 Mo. A. 547, 152 
SW 432. (2) Where an ordinance 
providing for the construction of a 
sewer was regularly passed, and in 
pursuance thereof the proper munici- 
pal authorities entered upon the land 
dedicated for public use and con- 
teu a sewer therein and filed 


- 


liens, such unequivocal acts were 
clearly an acceptance of the dedica- 
tion and in unqualified recognition of 
the street aS an open highway of the 
city. “They were just as effectual 
and conclusive as if an ordinance to 
open had been passed and damages 
had been assessed and paid.”  Phila- 
delphia v. Thomas, 152 Pa. 494, 497, 
25 A 873. 

25. Consumers’ Co. yv. Chicago, 268 
Tl]. 113, 108 NE 1017; Winthrop Har- 
bor v. Gurdes, 257 Jil. 596, 101 NE 
199; In re Pearsall St., 135 NYS 
763 


26. Rushton v. Galley, 21 Ont. L. 


135, 16 OntWR 12. 
27. Winthrop Harbor v. Gurdes, 
257 Ill. 596, 101 NE 199. 


28. Hilton v. New York, 137 App. 
Div. 884,121 NYS. 758. 

29. Palmer v. East River Gas Co., 
115 App. Div. 677, 101 NYS 347. 

30. Arnold vy. Orange, 73 N. J. 
Eq. 280, 66 A 1052. 

31. Consumers’ Co. v. Chicago, 268 
Ill, 113, 108 NE 1017. 

32. Downend v. Kansas City, 156 
Mo. 60, 56 SW 902, 51 LRA 170 
(where it was said that this is not 
such an act of affirmative jurisdic- 
tion over the street as to amount to 
an acceptance of it, and to render 
the city liable for repair); Robertson 
v. Meyer, 59 N. J. Eq. 366, 45 A 
983 (where it. was. said that such 
acts were to be considered in the 
way of police regulations). See also 
Ogle v. Cumberland, 90 Md. 59, 44 
A 1015 (where the view was taken 
that to maintain a light where it 


serves other city property as well as 
|the disputed street is of little 
weight). 


33. Arnold v. Orange, 73 N. J. Eq. 


280, 66 A 1052. 

34. Russell v. Chicago, etc, R. 
Co.,. 205. Tll..155, 166, 68 NE 727 
(where it was said: “The mere ac- 
ceptance of the plat by the munici- 
pal authorities and the inclusion of 
the territory covered by the plat 
within the limits of the municipality 
was not an acceptance of the dedica- 
tion of the streets and passageways 
shown upon the plat. The municipal- 
ity still had the right to elect what 
streets shown upon the plat should 
become public highways and public 
charges upon the municipality with 
reference to their maintenance, and 
although certain streets had been ac- 
cepted, the street in question was not 


one of them’). 

3 Venice v. Madison County Fer- 
ry Co., 216 Ill. 345, 75 NE 105. 
~ 36. Creekmore y. Central Constr. 
Co., 157 Ky. 336, 163 SW 194. 

37. Hall v. Breyfcegle, 162 Ind. 494, 
70 NE 883; Newton vy. Dallas, (Tex. 
Civ. A.) 201 SW 703. 

[a] Tlustrations.—(1) Acts of a 
municipality in extending its corpo- 
rate limits to embrace an addition 
platted in due form, designated as an 
addition to the town, and acknowl- 
edged before the recorder, and in 
causing a sidewalk to be improved 
for the whole length of a street in 
such addition, and in keeping certain 
streets in repair for a number of 
years, and in directing the opening 
and improvement of three streets, 
sufficiently showed an acceptance of 
the dedication of the addition. Hall 
v. Breyfogle, 162 Ind. 494, 70 NE 
883. (2) Where a municipality ex- 
tends its corporate limits to embrace 
an addition which had been duly plat- 
ted and opens and uses some of the 
streets, there is a sufficient accept- 
ance of all the property dedicated by 
the plat, although some of the land 
designated as streets is merely left 
open for the use of the public with- 
out improvement. Newton v. Dallas, 
(Tex. Civ. A.) 201 SW_ 703. 
rt Des Moines v. Hall, 


4, 

39. Steele v. Sullivan, 70 Ala. 589; 
Smith v. Buffalo, 90 Hun 118, 35 NYS 
635 [aff 159 N. Y. 427, 54 NE 62]; 
Matter of Public Parks, 53 Hun 556, 
6 NYS 779; Schade v. Albany, 16 
NYS 262; Meacham v. Seattle, 45 
Wash. 380, 88 P 628 (holding that if 
the recording of the plat of an addi- 
tion by the county auditor in the 
record of deeds did not constitute an 
acceptance thereof a subsequent or- 
der of the county commissioners or- 
dering it filed in the plat book did). 
See also Smith v. Navasota, 72 Tex. 
422, 10 SW 414 (holding that a.map 
referred to in all the deeds under 
which a party claims is sufficient 
evidence that the streets and alleys 
marked thereon were dedicated and 
accepted by the city). But compare 
Gedge v. Com., 9 Bush (Ky.) 61 (hold- 
ing that marking out a highway or 
erecting signposts along it, or plac- 
ing it upon a city map, by the public 
authorities, when the road has been 
used by the public. is evidence of an 
acceptance, but that the mere placing 


24 Iowa 
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purposes for which it was dediented’” or was laid 
out and used for many youre? or where no Waxes 
were collected thereon? St has boon held, however, 
that where there was no public usage of » part of # 
wireat over whigh vahioulan travel was impracticahle 
aver another street crowing ut Melt anvles had heen 

graded above it, the munivipality 8 adoption of such 


tip on aomap for taxing purposes wis nol sAeW an 


mceyhanne ns 1 npose on it the duty of repairing 
it for publia travel,“# 

Land sxprowy excluded by map, The adoption 
by the corporis authorities of s map showing that 
a sireet thereon delineated ix potindled hy two paral 
lel tines and does not include the strip of Jand east 
of jt is a veeovnition and solemn seknowledement 
that such strip of land is not » part of the street 
and binds the municipality and i sneeessors 49 

19 #6) ff, Suite in Kelation to Dedicated Prop- 
ory, Ordinarily # suit in ejeotment for the recov 
ory of proparty which the owner has offered for pubs 
lig use will vonstitute an neceptande, Bo also it 
has been held thit there is an seeeptanes of dedi- 
ened property where the munigipal authorithes ite 
stitute an aelion to enjoin the obstruction thereat 447 
where they domnmMence procecdings to take such 
property hy eminent domain i ov where tie tit 
nivipality brings suite to enjoin the use of dediented 
property and alleges in the bill the dediention of 
the property 10 public use, and ite necoptanes theres 
of,” On the other hand, ‘the mere assertion of thé 
public net to wv dedicated street by the prossout- 
ing officer of the wate hy indictment for its obstrad 
tion will not constitute it & highway,” 

[9 47| gy, Aswowment or Failure w Axsess for 
Taxation, While it his heen said that the faet of 
nol assessing property may be of more or less weight 
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nicipal suthorities to assess for taxes land dedicated 


for publie uses dows not constitute an acceptance 


of the dedication.” However, failure to assess for 
taxes if vontoction with other acts, such as layi 
vas ond water mains,” building sidewalks, or ge 
ing for streets,” mary constitate ati acceptance’ of 
the dediestion, An acceptance is clearly indicated 
hy # refusal on request to assess dedicated property 
when taken in eotmection with such sets as carrying 
the dediested property on official taps as a publie 
syuare, and also varrying it on the assessment rolls 
of the property of the municipality.” Where dedi- 
osod property has been actually put in use as a 
street by » municipality, the fact that the munieci- 
pality vontinues to tax the property does not estop it 
from elaiming the property as a street;” and where 
nO notes 14 given # maniepality that ‘plaintiff pays 
taxes on lands dedicated for a street, the munici- 
pality is not estopped from asserting its right to 
open the sreet,4 The assessing of lands by the 
taxing officers deseribing them as being on a street 
whi yh has heen dedicated does not show an aecept- 
anes, 

[§ #8) (2) Effect of Special Statutory Pro- 
visions, Where statutes provide a special method 
for the seceptance of dedicated property by mu- 
nivipslities an neceptance in conformity with the 
statutory method is of course safficient,“” and aeeord- 
ing to some decisions no other method of acceptance 
then that so preseribed is valid; but the weight 
of authority ti olds that statutes ‘which preseribe a 
particular method for the acceptance by munieipali- 
ties of dedicated property ag; Hf for the Mert of 
such munigipalities against labilities vie might 
otherwise be eee es the dedication of streets 

pe iid es Moines, 109 
lewe tH, NW 6 49. But 
hein met Co, ¥v. cinelnnath 1 

ir, Ct. 617 (holding that the 

Assessments against a 
uare’ for the improvement 
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from appropriating the same 


he dedication, ap the 
y Sany 8 Huprs, ¥, Banks, 44 Mich, 46 oo ié use Ly acespting the dedi- 
ghewn ¥, Hroen, 7 8, D. 
in ve Veorsall St, 195 NYS ve 
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to public use without the consent or knowledge of 
the municipalities ;°* that the benefits conferred by 
these statutes may be waived by the municipali- 
ties;°° and that a dedication may be accepted by 
other acts than those prescribed by statute, provided 
such acts would be a sufficient acceptance at common 
Furthermore, these statutes apply only to 
the municipalities therein specified;*® and where a 
statute provides a method of acceptance for ground 
dedicated as a street within territory ‘‘heretofore 
or hereafter annexed to the city,’’ it has no applica- 
tion to a case where the dedication was made before 
the annexation of the territory,®® but only where it 
was made after annexation in territory annexed be- 
fore or after the enactment of the statute.°7 
method of accepting a dedication is prescribed by 
statute, and the municipality assumes to follow the 
statutory method, an acceptance not.in substantial 
compliance therewith is ineffective.%’ 

County authorities 


law. 


Other statutory provisions. 


purpose.” Merchant v. Waterman, 2 
Oh, Dec. (Reprint) 429, 3 WestL 
Month 48. But see Ohio cases infra 


notes 62, 64. 

62, Leadville vy. Coronado Min. Co., 
29Colo. 17, 67 P 289; Hunter v. 
Des Moines, 144 Iowa 541, 123 NW 
215; Burlington v. Columbus Junc- 
tion, 104 Iowa 110, 73 NW 501; Wisby 
v. Bonte, 19 Oh. St.. 238. 

63. Hunter v. Des Moines, 144 
Iowa 541, 128 NW 215. 

64 Leadville v. Coronado Min. Co., 
29 Colo. 17, 67 P 289; Kenwood Park 
v. Leonard, 177 Iowa 337, 158 NW 
655; Louden v, Starr, (Iowa) 154 NW 
331; Hunter v. Des Moines, 144 Iowa 
641, 123 NW 215; Keokuk v. Cos- 
grove, 116 Iowa 189, 89 NW 983; 
Burlington, ete., R. Co. v. Columbus 
Junction, 104 Iowa 110, 73 NW_ 501; 
Taraldson v. Lime Springs, 92 Iowa 
187, 60 NW 658; Waterloo v. Union 
Mills, 72 Iowa 487, 34 NW 197; Ar- 
nold v. Orange, 73 N. J. Eq. 280, 66 
A 1052; Steubenville v. King, 23 Oh. 
or 610; Wisby v. Bonte, 19 Oh. St. 


fa] Rule applied.—(1) Where ter- 
ritory including a public road con- 
necting with the streets of a city is 
annexed to the city and the road con- 
tinues to be used as a street or thor- 
oughfare it thereby becomes a pub- 
lic highway of the city, although it 
has never been “accepted and con- 
firmed by an ordinance specially 
passed for such purposes” as_ pro- 
vided by statute. Steubenville v. 
King, 23 Oh. St. 610. (2) Notwith- 
standing a_ statutory requirement 
that dedicated property be accepted 
by a formal ordinance enacted for 
that purpose the passage of an or- 
dinance by a city council recognizing 
a dedicated street by name and or- 
dering its improvement as a public 
way constitutes a valid acceptance. 
Wisby v. Bonte, 19 Oh. St. 2388: 
(3) Notwithstanding the fact that a 
city council declared a plat accepted 

y a vote of eight members, when 

e statute required nine there, is a 
sufficient acceptance, where the city 
immediately after such invalid ac- 
ceptance assumed jurisdiction over 
the territory embraced within the 
plat opened and improved the streets 
and alleys shown therein, and ever 
since maintained control of them. 
Leadville v. Coronado Min. Co., 29 
Colo. 17,°67 P 289. 

{b] In Iowa, (1) recognizing the 
rule of the text, it was held that where 
a city by ordinance has acquired 
a street to be improved and sidewalks 
to be constructed thereon, and it has 
been used for many years as one of 
the principal thoroughfares of the 
city, the city is liable for any in- 
juries resulting from its negligence 
in caring for it, although it has never 
aecepted the street by special ordi- 
nance, in accordance with the stat- 
ute. \ Byerly v. Anamosa, 79 Iowa 
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eral,! 


204, 208, 44 NW 359 [dist Laughlin v. 
Washington, 63 lowa 652, 19 NW 819 
(where it was held that the refer- 
ence of the matter of such a dedi- 
cation by a city council to a commit- 
tee to ascertain if the necessary re- 
quirements have been fulfilled, a re- 
port by them favorable to the ac- 
ceptance, and an acceptance of the 
report of the committee by the coun- 
cil, does not constitute an acceptance 
of the streets and alleys dedicated) ]. 
(2) In referring to the Laughlin case 
the court said: “There was no rec- 
ognition of the existence, but only 
some uncompleted action of the city, 
begun with a view of determining 
whether the dedication of the street 
should be accepted.” Byerly v. Ana- 
mosa, supra, 

65. Stuttgart v. John, 85 Ark. 520, 
109 SW 541 (holding that a statute 
which provides that streets and al- 
leys dedicated to the public use shall 
not be deemed to be streets and al- 
leys or be under the care of the city 
council unless the dedication be ac- 
cepted and confirmed by the city 
council does not apply to incorpo- 
rated towns); Burroughs v. Chero- 
kee, 134 Iowa 429, 109 NW _ 876; 
Burlington R,. Co. v. Columbus June- 
tion, 104 Towa 110, 73 NW 501 (both 
holding that a statute declaring that 
the plat of an addition to a city shall 
be ineffective until confirmed by an 
ordinance of the city has no appli- 
eation to towns), 

66. Louisville v. Hall, 91 SW 1133, 
28 KyL 1064. 

67. Louisville v. Hall, 91 SW 1138, 
28 KyL 1064. 

68. Leadville v. Coronado Min. Co., 


29eGoloi 1h 6 289; Gregory v. 
re Arbor, 127 Mich. 454, 86 NW 
1013. 


{a] Thus, under the charter of a 
city of Michigan, requiring all reso- 
lutions of the council to be adopted 
by a vote of a majority thereof, 
a.resolution accepting the dedication 
of a street which receives the affirma- 
tive votes of less than a majority of 
the council does not constitute a 
valid acceptance thereof. Gregory v. 
Ann Arbor, 127 Mich. 454, 86 NW 
1013. 

69. Penick v..Morgan County, 131 
Ga. 3885, 388, 62 SE 300 (where 
it was said: “The method provided 
for in these sections is not an ex- 
clusive, but only a cumulative one, 
If a person wishes to give his land 
to the public for a public road, and 
the county authorities are willing to 
accept it and open a public road, they 
ean do so without incurring expense 
and delay in following the require- 
ments of these sections. Under these 
sections no alteration or discontinu- 
ance of a road, or the opening of a 
new road, can be had unless applica- 
tion is made by some one for this 
purpose; and to hold that the only 
method by which county authorities 
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having jurisdiction over roads can accept a dedieated . 
highway without compliance with statutory pro- 
visions, providing a way for a citizen to have 
brought before the county authorities the question 
whether or not a public road shall be established 
in a particular location, and for the condemnation 
of private property for such purposes.°? 
utes providing for proceedings to lay out or open 
a highway by petition of a landowner by notice to 
other parties in interest, and by hearing and ap- 
pointment of viewers to assess damages and benefits, 
does not apply to the acceptance of a dedication of 
a highway authorized by another statute and em- 
powering commissioners to open, grade, construct, 
and pave all public highways which may be laid 
out by lawful authority and to accept the dedica- 
tion of public highways.7° 

D. Extent of Acceptance—l, 
Dedicated property may be accepted in part 
and rejected in part.” 


So stat- 


In Gen- 


The public is not compelled 


can open new roads is provided for 
in these sections would mean that 
they could not open a new road with- 
out Some one making an application 
therefor. If the owner of land dedi- 
eates land for use as a public road, 
the county authorities can, in their 
discretion, accept it for a publie road, 
and open a public road over it, with- 
out any petition being filed therefor, 
notice published, or even any order to 
that effect. They can not take land 
for a public road, against the own- 
er’s consent, without condemning it 
according to law and paying for it; 
but if the owner wishes to give the 
land for this purpose, the county au« 
thorities can, in the exercise of a 
sound discretion, accept it, and can, 
in the exercise of such discretion, 
open a new road without delay or any 
formalities whatever’), 

70. Herrington ve Booth, 252 Pa, 
70, 97 A Lik 

71. See also infra § 131 et seq, 

72. Ala.—Mobile v. Fowler, 147 
Ala. 403, 41 S 468. 

Cal.—Taft v. Tarpey, 126 Cal. 376, 
58 P 24; Wolfskill v. Los Angeles 
County, 86 Cal, 405, 24 P 1094, 

Conn.—Hall vy. Meriden, 48 Conn, 


Ida.—Thiessen v. Lewiston, 26 Ida, 
506, 144 P 548. 

Ill.—Reichert Milling: Co, vy. 
burg, 217 Ill. 884, 75 NE 644; Au- 
gusta v. Tyner, 197 Ill, 242, 
378; Jordan v. Chenoa, 166 Ill, 5380, 
47 NE 191; Chicago v. Drexel,, 141 
Ill. 89, 80 NE 774; Winnetka v, 
Prouty, 107 [ll 218, 

Iowa.—Bell v. Burlington, 68 Iowa 
296, 27 NW 2465. 

Md.—Kennedy v. Cumberland, 65 
Md. 514, 9 A 284, 57 AmR 3846, 

Mich.—Alton v. Meenwenberg, 108 
Mich. 629, 66 NW 671; Field v. Man- 
chester, 32 Mich. 279. 

Oh.—Fulton v. Mehrenfeld, 8 Oh. 
St. 440. 

Pa.—Philadelphia Museums Vv. 
Pennsylvania Univ., 251 Pa. 125, 96 
A 126, AnnCas1917D 449. 

Vt.—State v. Trask, 6 Vt. 355, 367, 
27 AmD 554, 

Wis.— Yates v. Judd, 18 Wis. 118. 

“The law is well settled that when 
a person plats property into a sub- 
division and maps out streets thereon 
the authorities may accept them in 
whole or in part.’’ Moore vy. Chicago, 
261 111, 56, 59, 103 NE 5838. 

“There may be an acceptance and 
appropriation in part, and not for 
the whole. A piece of land may be 
dedicated to public use, and yet the 
public convenience may not require 
the whole of it, a part may be in 
fact appropriated, and the residue 
may, by common consent, be relin- 
quished. Where this is done, and the 
owner left to erect valuable buildings 
upon the land, there seems, to be the 
Same reason why the public should 
not reclaim it, as has already been 


88 
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to assume the burdens imposed by accepting every | 
Where there has 
been a partial acceptance the dedication is complete 
and irrevocable as to the part of the land accepted,” 
and the unoceupied part is not affected by the un- 
Nevertheless accept- 
ance of a part of a tract dedicated may be of such 
a nature as to indicate an intention to ultimately 


part of an offered dedication. 


aeeepted offer to dedicate. 


use the whole for public purposes 


has been an express and accepted dedication of land 


to public use for a highway, there 


presumption or implication of a dedication or dona- 


tion of a wider strip of land.‘ 

{[§ 90] 2, Opening Up or User 
or Highway. 
parently to the contrary,*S where 
well defined, as in the case of a 
alley, and the municipality opens 


as such for a part of the width shown by the plat, 
it will, according to the weight of authority, be held 
to have accepted the street or alley for the entire 


width,*® especially where the public 


of the whole of the land dedicated. 


given why the owner should not do 
so, 
State v. Trask, supra. 

[a] Tllustration.—Where a city 
ordinance purported to dedicate to 


the public certain property for use) 
as a park, and thereafter museums) 
were erected on a part thereof and} 


used by the public, and other portions 


were either leased to tenants or used | 


as a public dumping ground, and 
were not operated for park purposes, 
there was no acceptance of the dedi- 
cation of these other portions. Phil- 
adelphia Museums v. Pennsylvania 


Univ., 251 Pa. 125, 96 A 126, AnnCas | 


1917D 449. 
73. Moore v. Chicago, 261 Ill. 56, 
59, 103 NE 583 (per Vickers, J.). 
74 Thiessen vy. Lewiston, 26 Ida. 
505, 144 P 548. 
26 Ida. 


75. Thiessen v. 
505, 144 P 548. 

76. Philadelphia Museum v. Penn- 
sylvania Univ., 251 Pa. 125, 96 A 
126, AnnCasl1917D 449. 

77. Bedard v. Simons, 160 Mich. 
545, 125 NW 881. 

78. Kelsoe v. Oglethorpe, 120 Ga. 
951, 48 SE 366, 102 AmSR 1388; Oak- 
ley v. Luzerne Borough, 25 Pa. Su- 
per. 425; Com. y. Royce, 152 Pa. 
88, 25 A 162. 

79. Ark—Mebane v. Wynne, 
Ark. 364, 192 SW 221; Paragould Vv. 
Lawson, 88 Ark. 478, 115 SW 379. 

Ga.—Lastinger v. Adel, 142 Ga. 321, 
82 SE 884. i 
Ill.—Sullivan v. Tichenor, 179 Ill. 
97, 53 NE 561; McDonald v. Stark, 
176 Tl. 456, 52 NE 87; Fairbury 
Union Agricultural Bd. v. Holly, 169 
Ill. 9, 48 NE 149. 

Ind.—Hall v. Breyfogle, 162 Ind. 
494, 70 NE 883; Sims v. Frankfort, 
79 Ind. 446, 

Iowa.—Gable vy. Cedar Rapids, 150 
Iowa 108, 129 NW 787; Vorhes v. 
Ackley, 127 Iowa 658, 103 NW 998. 

Mich.—Crosby v. Greenville, 183 
Mich. 452, 150 NW 246. 

Or.—Bugene v. Garrett, 169 P 649. 

Pa—tIn re Widening State Road, 
236 Pa. 141, 84 A 686; Corbett v. 
Wilkes-Barre, 38 Pa, Co. 565. 

Tenn.—Doyle v. Chattanooga, 128 
penn 433, 161 SW 997, AnnCasi915C 


Lewiston, 


A 1 

“Tt is not necessary that the pub- 
lic authorities should work the entire 
street within the confines of the 
grant, to make effectual the act of 
acceptance. Any improvements or 
repairs done on the street by the 
public authorities in recognition of 
the dedication of a defined strip of 
land for a street may be regarded as 
an acceptance of the dedication.” El- 


Although there are some decisions ap- 


after an actual appropriation.” | 
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7s 


Where there 


is no room for a 


of Part of Street 


the dedication is 
platted’ street or 
and maintains it 


use is practically 
so” The fact that 


)lins v. Haglehurst 138 Ga. 181, 184, 75 
SE 99. To same effect Lastinger v. 
Adel, supra, 

{a] Reasons for rule.—(1) 
publie could not be required to make 
repairs where not needed, for the 
purpose of accepting the whole. The 
acceptance cannot be confined to par- 
| ticular spots where the work was 
done, and the public be deprived of 
the remainder.” Fairbury Union Ag- 
ricultural Bd. vy. Holly, 169 Dl. 9, 16, 
48 NE 149. (2) “The presumption 
is that it accepted the dedication as 
made, and it was not required to im- 
prove the street to its full width 
until it was practical to do so, or 
until there was some demand there- 


for.” WVorhes v. Ackley, 127 Iowa 
| 658, 660, 108 NW 998. 
80. Doyle v. Chattanooga, 128 


ane 433, 161 SW 997, AnnCasi915C 
283. 
(Or.) 169 


81. 
P 649. 

82. Crosby Greenville, 183 
Mich. 452, 150 NW 246;  Bronx- 
ville v. Lawrence Park Realty Co., 
148 NYS 785; Dallas v. Gibbs, 27 

275, 65 SW 81; McHugh 
102 Wis. 291, 78 NW 


Tex. Civ. A. 
ee ae 

od. 

{a] Rule applied.—By the plat of 
a town, a triangular piece of ground 
was left uninclosed at the eastern 
extremity of a street. <All other 
streets running in the same direc- 
tion were left open on the east by 
the platter, to connect with streets 
of peepee likely to be made, in 
which event the triangle would be 
necessary. The town, by resolution, 
opened up for traffic such street for 
its full length, and worked a portion 
thereof. It was held that such tri- 
angular strip was dedicated to and 
accepted by the town, and was within 
the street. McHugh v. Minocqua, 102 
Wis. 291,798 NW 478: 

83. Heitz v. St. Louis, 110 Mo. 618, 
19 SW_ 735. 

84 Field v. Manchester, 82 Mich. 
279. To the same effect Bell v. 
Burlington, 68 Towa 296, 27 NW 246 
Cwhere it appeared that the owner of 
certain land platted it as an addition 
to the city of Burlington, and sold 
lots bounded by a strip of land ninety 
feet wide intended for a public street, 
that the city opened and improved 
said street to a width of sixty feet, 
and that the lots were improved, and 
fences were erected by the lot own- 
ers up to the line of the streets as 
improved and used by the public for 
travel, and it was held that after 
twenty-five years the city could not, 
as against the lot owners, claim the 


Eugene y. Garrett, 


Vv. 


“out only forty 
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abutting property owners improve their lots on the 
basis of the width to which the street was actually 
opened will not estop the municipality from claiming 
the full width of the street.s* 
held that the opening up of a dedicated street for 
the greater part of its length by a municipality con- 
stitutes an acceptance of the whole of the street as 
dedicated, in the absence of anything to show a 
contrary intents? 
street is not capable of being traveled does not mili- 
tate against the idea of acceptance.’ On the other 
hand, it has been held that where a dedicated street 
is accepted in part only, and no steps were taken to 
use the balance until thirty 
of dedication, during which 
uals had used such property 
years in a manner entirely 
idea that the publie had any rights therein with the 
acquiescence of the public authorities, such partial 
acceptance does not constitute an acceptance of the 
whole street.S* Although there is some authority to 
the contrary,S® according to many decisions, to con- 
stitute an acceptance of a dedicated street or high- 


Similarly it has been 


The fact that a portion of the 


years after the offer 
time private individ- 
for more than fifteen 
inconsistent. with the 


portion of the land that had not been 
opened and used as a street, and that 
it would be presumed that it had 


“The | only accepted that part, and not tha 


whole tract intended to be dedicated 
by the original owner). 
85. Hall v. Meriden, 48 Conn, 416. 
[a] The reason for the view thus 
taken is that while there may be 
a constructive acceptance of one por- 
tion of a highway by an actual use 


and acceptance of another portion 
“such constructive acceptance can 


exist only ... where by reason of 
the formal character of the proceed- 
ings attending the dedication and 
designation of the streets and ac- 
ceptance by the town, and the fact 
that the street as to which the ques- 
tion arises is a part of a net work 
of streets, a special and unusual ef- 
fect is to be given to such actual use 
of a portion of the streets as is 


made by the public.” Hall v. Meri- 
den, 48 Conn. 416, 428 (where it 
was said: “The acceptance of a 


street by the public is always one 
of fact, the law merely contributing 
its definition of the term. While the 
acceptance covers what is incidental 
to the street, there is yet properly no 
legally constructive acceptance, un- 
less in a peculiar case which we will 
hereinafter consider, Thus the actual 
use of a street laid out eighty feet 
wide would be an acceptance of the 
street as of that width, while the 
same amount of use of a street laid 
feet wide, would be 
an acceptance of it as only of that 
width. In each of these cases the 
public by its use has accepted the 
street, but has accepted it as it was 
dedicated or as the use found it. 
But this) is not so much by opera- 
tion of law, as by operation of the 
actual use as a fact. There is n 
room for such an Qperation of th 
use upon a portion of an opened 
street that extends entirely beyond 
all actual use on the part of the pub- 
lic. It will be seen at once upon a 
consideration of the matter that any 
such rule would be one very dificult 
of practical application, Thus, a 
street is laid out by private land- 
owners in the suburbs of a growing 
city extending a mile out into the 
eountry, We will suppose it to be 
cleared of trees and fences, and per- 
haps marked by visible monuments, 
so as to have been opened for a 
street, as in the present case, but 
also, as here, not worked. Now the 
occupancy of the street by houses, 
and the use of it by the public in 
connection with the houses, would be- 
gin at the end next the city and ex- 
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way by user it is not essential that the street or high- 
way should have been used for its entire length or 
breadth,*® but the intention to accept the whole will 
be implied from user of a part in the absence of 
anything to show a contrary intention.’ But it has 
been held that where the grantees of a dedicator in- 
closed part of the land intended for a street, and 
held it adversely for more than the period of limi- 
tation, the municipality’s subsequent user of the 
unin¢losed portion of the street is not such an ac- 
ceptance of the original dedication as will vest in it 
the title to the entire strip.** 

{[§ 91] 3. Acceptance of a Part of a Number of 
Dedicated Streets and Alleys, Where land is dedi- 
cated for streets and alleys by plat the public may 
reject some and accept others.5® ‘The acceptance of 
a part of the streets on a plat does not necessarily 
constitute arf acceptance of other streets in the same 
plat;°° but it is very generally held that, unless an 
intention to limit the acceptance is shown, an ac- 
ceptance by a city or village of some of the streets 
and alleys appearing on a plat will be presumed to 
be an acceptance of the entire system of streets 
and alleys so appearing,®' and that the remaining 


tend very gradually outward, mak- 
ing perhaps a very clear acceptance 
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require, and are not bound thereby 
to assume the burdens and responsi- 
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streets and alleys will be opened up and used ag oe- . 
casion may require,?” especially where the most im- 
portant streets and the major portion of them are 
accepted.’* Nevertheless the presumption as to ac- 
ceptance of all the streets and alleys appearing on 
a plat by aeceptance of a part is not conclusive ;% 
an acceptance of a part of the streets and alleys 
named in a plat will not constitute an acceptance 
of the whole if it is shown that there was an inten- 
tion to limit the acceptance,” as, for instance, where 
after acceptance of part, the remainder was held in 
the adverse possession of private persons or corpora- 
tions for a longer time than was necessary to give 
title by adverse possession,”® or where a single street 
only was accepted and the balance remained swamp 
land covered with water, without any improvement 
or user of any kind for more than forty years.°7 

[§ 914%] 4, Opening Up or User of Part of 
Tract Dedicated for Park. Where*a park is dedi- 
cated according to a map, acceptance and use by 
the publie embraces all the land dedicated for that 
purpose, although some parts may not have been 
actually used as such.°§ 

[§ 92] E. Rejection of Dedication. The rejec- 


walks, sewers, lamp posts, ete., but 
a strip between the blocks and a 


of the street for a quarter of a mile, 
while no use whatever is made of the 
street beyond. Can it be that this 
use so clearly limited and defined in 
extent can constitute a use, and by 
such constructive use an acceptance, 
of the part of the new street that is 
most remote from the city? If it 
could operate to make an acceptance 
of that remote part of the street, 
why not of a still remoter part, per- 
haps a mile further out, if the street 
had been laid out for two miles in- 
stead of one? And if it could not 
operate to accept a part of the street 
so remote, as we think it very clear 
that it could not, where shall the line 
be drawn? We see that we encounter 
a practical difficulty that is very se- 
rious. There is only one rule to 
apply in such a case, and that is the 
rule of actual use. Where the actual 
use stops there the acceptance stops, 
with only the qualification before 
suggested, that such use will take in 
whatever may be regarded as prop- 
erly incident to it’’). 

86. See cases infra note 87. 

87. U. S.—London, ete, Bank v. 
Oakland, 90 Fed. 691, 38 CCA 237. 

Cal.—Santa Ana v. Santa Ana Val- 
ley Irr: Co., 163° Cal. 211, 124 P 847. 

Mich.—Neal v. Gilmore, 141 Mich. 
519, 104 NW _ 609. 

Mo.—tTriplett Tp. v. MecPhearson, 
172 Mo. A. 369, 157 SW 857; State 
v. Thompson, 91 Mo, A. 329. 
oa I.—Simmons v. Cornell, 1 R. I. 

Can.—Grand Trunk R. Co. v. To- 
ronto, 37 Can. S C. 210. 

88. Weiss v. Mt. Vernon, 157 App. 


Div. 383, 142 NYS 250 [app dism 
209 N. Y. 589 mem, 103 NE 1134 
mem] 


89. Chicago. ete. R. Co. v_ Chi- 
cago, 264 Ill. 24, 105 NE 702, AnnCas 
1917A 1146; Kennedy v. Cumberland, 
65 Md. 514, 9 A 234, 57 AmR 346; 
Field v. Manchester, 32 Mich. 279; 
and cases infra this section. 

90. Rechart Milling Co. v. Free- 
burg, 217 Ill. 384, 75 NE 544; Jor- 
dan y. Chenoa, 166 Ill. 530, 47 NE 
191; Kennedy v. Cumberland, 65 Md 
514, 9 A 234, 57 AmR 346. 

“When a person, in platting prop- 
erty, maps out streets thereon, the 
authorities may accept them in whole 
or in part. An acceptance of a part 
is no acceptance of the whole.’ Chi- 
cago v. Drexel, 141 Ill. 89, 109, 30 
NE 1774. 

{a] Thus, where a person in plat- 
ting property maps out streets there- 
on, the public authorities may take 
and use what the public necessities 


bility of opening, grading, and keep- 
ing in repair the other portions. 
Field v.:Manchester, 32 Mich. 279. 

91. Derby v. Alling, 40 Conn. 410; 
Consumers’ Co. v. Chicago, 268 Tl. 
113, 108 NE 1017; Chicago, etc, R. 
Co. v. Chicago, 264 Ill. 24, 105 NB 
702, AnnCas1917A 1146; Kimball v. 
Chicago, 253 Ill. 105, 97 NE 257; Lee 
v. Harris,.206 Ill. 428, 69 NE 230, 99 
AmSR 176; Gable v. Cedar Rapids, 
150 Iowa 108, 129 NW 732; Parriott 
v. Hampton, 1384 Iowa 157, 114 NW 
440; Heitz v. St. Louis, 110 Mo. 618, 
19 SW 735. 

[a] Reasons for rule.—(1) “Where 
+... @ paper city is laid out as’ an 
entire thing, the dedication of all the 
streets to the publie is entire, and, 
when the public act upon such dedi- 
cation, the acceptance of part may 
and in general will be construed as 
an acceptance of the whole as an 
entirety. The public enter upon a 
part in the name of the whole, -to 
enjoy the parts as from time to time 
such enjoyment of them becomes nec- 
essary. This is carrying into effect 
the manifest intent of the grantor 
and of those for whose benefit the 
grant is made, and we see no diffi- 
culty in allowing this intent to pre- 
vail, and to call it a dedication in 
presenti to be carried into effect in 
futuro. If there were absolute tech- 
nical difficulties in the way of it as 
a dedication, we would resort to the 
doctrine of estoppel, and say the 
grantor is estopped by his deed and 
conduct from doing anything to in- 
terfere with the opening of the 
streets in accordance with his deed 
and maps,” Derby v. Alling, 40 
Conn, 410, 485. (2) “The immedi- 
ate opening and use, by the public, 
of all the streets in ground laid out 
and platted into lots, for their entire 
length, or an immediate formal ac- 
ceptance by some competent public 
authority, is not necessary to give 
effect to the dedication of land to the 
public use, of a street, by the mak- 
ing of a town plat and the selling of 
lots with reference to the plat. The 
public authorities must be allowed a 
reasonable time for opening and im- 
proving public streets, as their re- 
sources and the public necessity may 
allow and require.” Lee v. Harris, 
206 Ill, 428, 436, 69 NE 230, 99 AmSR 


176. 

{b] Bule applied.—(1) After a plat 
of land designated as an addition to 
the city of Chicago had been ap- 
proved by the city and recorded, the 
streets of the subdivision were im- 


proved by the city by paying, side-: 


railroad right of way on which there 
was little occasion for travel was 
not so improved, and there was no 
proof that the city declined to accept 
any portion of the plat. It was held 
that, as it clearly appeared that the 
principal streets and alleys of the 
subdivision had been accepted, it 
would be presumed that the accept- 
ance of a part of the plat was an 
acceptance of all the streets and al- 
leys shown thereon. Kimball v. Chi- 
cago, 253 Ill, 105,997 NE 257. | (2) 
A city which has improved most of 
the streets on a plat by grading and 
paving, and by using them for water 
and sewer pipes, has accepted the 
streets embraced in the plat, and the 
fact that some of such streets have 
not been improved or used is of no 
consequence, provided they were not 
needed. Gable v. Cedar Rapids, 150 
Iowa 108, 129 NW 787. (3) Where 
the city aecepted dedication of four 
out of six streets of a subdivision 
before a deed of vacation was exe- 
cuted and has evinced no intention to 
refuse to accept the other two there 
was a sufficient acceptance of all the 
streets. Dewey v. Chicago, 274 Ill. 
268, 113 NE 599. 

92. Parriott v. Hampton, 134 Iowa 
157, 111 NW 440. 

93. Dewey v. Chicago, 274 Ill. 268, 
274, 118 NE 599 (where it was said: 
“Tt is now the well established rule 
in, this State that where the city ac- 
eepts the most important streets of 
an addition and the major portion 
of them, and has evinced no inten- 
tion to refuse to accept any of them, 
it will be deemed to have accepted 
all of the streets and alleys of that 
addition’), 

94, Kennedy v. Cumberland, 65 
Md. 514, 9 A 234, 57 AmR 346 (hold- 
ing that the fact that municipal au- 
thorities repair some of the streets 
dedicated and fail to repair others 
tends to show that they had deter- 
mined and had good reasons not to 
incur the expense of grading and 
repairing the other streets and not 
to accept the dedication thereof). 

95. Chicago, etec., R. Co. v. Chi- 
cago, 264 Ill. 24, 105 NE 702, Ann 
Cas1917A 1146; Augusta v. Tyner, 
197 Ill. 242, 64 NE 378. 

96. Chicago, ete, R. Co. v. Chi- 
cago, 264 Ill. 24, 105 NE 702, AnnCas 
1917A 1146. 

97. Moore v. Chicago, 261 Ill. 56, 
103 NE 583. 

98. Schmitt v. Carbondale, 257 Pa. 
451, 455, 101 A 755 (where it was 
said: “It is like a dedicated street, 
the acceptance of which constitutes 
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tion of a dedication, like its acceptance,®® may be | either express! or implied.? 
VII. EVIDENCE AND DETERMINATION 


[§ 93] A. Admissibility—1. Parol Evidence—a. 
Where a dedication rests in parol, it is 
of course provable by parol testimony,® the particu- 
lar evidence admissible being subject to the rules 
governing the admission of evidence in civil ac-. 


In General. 


tions generally.* 


[§ 94] b. To Show Intent—(1) Declarations of 
Where the intent of the owner of the 


Dedicator. 


dedicate or the 


interest.§ 


property to make a dedication thereof is the specific | ity.1 


subject of inquiry, declarations made by him in con- 
nection with acts relied upon as constituting the 
dedication are admissible as a part of the res geste.® 
These declarations are admissible whether they tend 
to show that the acts were performed ue intent to 


it of the full width, although only 
the traveled portion may be used 
aN the public’). See also supra § 


99. See supra § 72. 

1. Klein v. Reinhardt, 163 Ill. A. 
257; Ramstad v. Carr, 31 N. D. 504, 
LRA1916B 1160. 

2. Ramstad v. Carr, 31 N. D. 504, 
531, LRA1916B 1160; Spencer y. Arl- 
ington, 49 Wash. 121, 94 P 904. 

“As an acceptance may be accom- 
plished either by a formal accept- 
ance, or may be implied from any 
acts on the part of the municipality 
with respect to the property dedicat- 
ed that clearly indicate an assump- 
tion of jurisdiction and dominion 
over it; so a rejection of the dedica- 
tion may be manifested either by a 
formal rejection on the part of the 
municipality, or may be implied from 
acts on the part of the municipality 
which clearly indicate an intention: to 
reject the property dedicated. ” Ram- 
stad v. Carr, supra. 

[a] Thus, where, after a dedica- 
tion of land for a street or alley is 
proffered to a municipal corporation, 
the legislative authorities of such 
corporation pass an ordinance declar- 
ing it to be vacated, such act amounts 
to an express repudiation of the prof- 
fered dedication, particularly when in 
the meantime the lands so offered for 
a street or alley have never been 
worked, used, or recognized as such. 
Klein v. Reinhardt, 163 Ill. A. 257. 

3. Ind.—Doe vy. Attica, 7 Ind. 641. 

Ky.—Dover v. Fox, 9 B. Mon, 200. 

N. Y.—In re New York, 171 App. 
Div. 242, 157 NYS 399. 

Vt.—Montpelier v. McMahon, 85 Vt. 
275, 8h A 977. 

Wash.—Humphrey v. Krutz, 77 
Wash. 152, 137 P 806. 
gee ee Sartcan v. West, 23 Wis. 

And see supra §§ 36, 37. 

{a] Thus, in a suit to restrain the 
eonstruction of a piazza over land 
claimed to have been dedicated to 
complainant city for street purposes, 
evidence of a verbal agreement be- 
tween the city and defendant’s grant- 
or with reference to a surrender of 
the land in controversy to the city 
was admissible as bearing on the 
question of dedication. Montpelier 
v. MeMahon, 85 Vt. 275, 81 A 977. 

4 See Eviaence [16 Cyc 821]. 
See also Ellis v. Hazlehurst, 138 
Ga. 181, 75 SE 99 (holding that, on 
an issue as to dedication of a street, 
testimony that the grantee of the 
alleged dedicator measured the width 
of the street shortly before the trial 
is irrelevant); Davis v. Young, (Tex. 
Civ. A.) 148 SW 1116 (holding that 
whether an alley was dedicated to 
public use depends on the action or 
nonaction of the owners of the land, 
so that it was erroneous to admit 
evidence showing that without the 
alley the public would be greatly in- 
econvenienced in getting through the 
large block in which the alley was 
situated). 


[§ 95] 


U. S.—Irwin v. Dixion, 9 How. 
ior “13 L. ed. 2 
gaia Steele y. Sullivan, 70 Ala. 

Cal.—Peo. v. Blake, 60 Cal. 497. 

Colo.—Starr .v. Peo., 17 Colo. 458, 
30 P 64 

Conn.—Chapin v. State, 24 ‘Conn. 
236. 

Del.—Poole v. Rehoboth, 9 Del. Ch. 
192, 80 A 683. 

Ill.—Chicago v. Ward, 169 Ill. 392, 
48 NE 927, 61 AmSR 185, 38 LRA 
849; Princeville v. Auten, 77 Ill. 325; 
Smith v. Flora, 64 Ill. 93; Proetor v. 
Lewiston, 25 Ill. 153; Willey v. Peo., 
36 Ill. A. 609. 

Ind.—Columbus v. Dahn, 386 Ind. 
330; Logansport v. Dunn, 8 Ind. 3878. 

Iowa.—Quick v. Cotman, 124 lowa 
102, 99 NW 301; Fisher v. Beard, 32 
Iowa 346. 

Minn.—Downer v. St. Paul, ete, R. 
Co., 23 Minn. 271; Wilder v. St. Paul, 
12 Minn. 192. 

Nebr.—Anderson v. Nelson, 86 
Nebr, 752, 126 NW 3814. 

N. Y.—Flack v. Green Island, 122 
N. Y. 107, 25 NE 267; Matter of New 
York, 171 App. Div. 242, 157 NYS 399, 

N. C—Tise v. Whitaker-Harvey 
Co., 146 N. C. 374, 59 SH 1012. 

N. D.—Cole v. Minnesota L. & T. 
Co., 17.N. D. 409, 117 NW 354, 17 
AnnCas 304. 

Tex.—Gilder v. Brenham, 67 Tex. 
345, 6 SW. 309. 

Vt.—Abbott v. Mills, 3 Vt. 521, 
23 AmD. 222; State v. Catlin, 3 Vt. 
530, 23 AmD_ 230. 

Wis.—Buchanan vy. Curtis, 25 Wis. 
99, 3 AmR 28; Barteau v. West, 23 
Wis. 416. 

[a] Rule applied.—(1) The testi- 
mony of an employee of the seller 
of lots abutting on a park on the 
lake that statements were made to 
purchasers of the lots to the effect 
that there would be no juildings to 
obstruct the view of the lake is ad- 
missible to show dedication and the 
scope thereof. Chicago vy. Ward, 169 
Ill. 392, 48 NE 927, 61 AmSR 185, 
38 LRA 849. (2) Proof of the own- 
er’s declarations after the opening of 
the road and during the use by the 
public, relied on as eyidence of a 
dedication, is admissible to show that 
there was no intention to dedicate. 
Buchanan v. Curtis, 25 Wis. 99, 3 
AmR 23. (3) Declarations of the 
owner at the time of conveying lands 
adjoining a certain strip that he in- 
tends such strip for a street, and the 
conveyance of lands on each _ side, 
leaving a strip just the ordinary 
width of a street, make a dedication 
so far as the owner can make one. 
Gilder v. Brenham, 67 Tex. 345, 3 
SW 309. 

[b] “The more remote from the 
time when the alleged dedication was 
made, the less weight, no doubt, 
would they be entitled to, as tending 
to rebut the intention of the dedica- 
tion, but it would be for the jury to 
determine whether such declarations 
were the result of a change of pur- 


successors as well as the opposing 
titled to have the declaration before the jury.’ Be- 
sides being admissible as part of the res geste, these 
declarations are admissible as declarations against 
Nevertheless to be admissible they must 
have been made by the owner while owner,® and 
must have been made by himself 1° or by his author- 


(2) Acts of Dedicator. 
owner are always competent on the question of in- 
tent to dedicate.'” 
of land makes improvements upon his land which are 
in their nature public, as for instance fencing land 


converse,® and the owner and his 
party are en- 


Acts of the 


Thus the fact that the owner 


pose, and a design to resume a dedi- 
eation which he at the time intended 
in fact to make to the public, or 
whether they were consistent with 
the original purpose.” Proctor v. 
Lewiston, 25 Ill. 153. 

6. Denver yv. Jacobson, 17 Colo, 
497, 30 P 246; Palmer v. Chicago, 248 
Tll. 201, 98 NE 765; Woodburn v. 
Sterling, 184 Ill. 208, 56 NE 878; 
Fox v. Virgin, 11 Ill. A. 518; Brown 
v. Worcester, 13 Gray (Mass.) 31. 

7. Denver v. Jacobson, 17 Colo, 
497, 30 P 246; Starr v. Peo., 17: Colo. 
458, 30 P 64; Proctor v. Lewiston, 25 
Ts; 153; ; 

8. Davies v. Epstein, 77 Ark. 221, 
244, 92 SW 19 [quot Cyc]; Poole v. 
Rehoboth, 9 Del. Ch. 192, 80 A 683. 

9. Pierce v. Roberts, 57 Conn. 31, 
17 A 275; Hitchcock v. Oberlin, 46 
Kan. 90, 26 P 466; Kansas City v. 
Banks, (Kan. A.) 61 P 3338; Patter- 
son vy. People’s Natural Gas Co., 172 
Pa, 554, 38 A 575; Smith v. Nava- 
sota, 72,/Tex. 422, 10 SW 414. 

10. Johnson v. Dadeville, 127 Ala. 
ped 28 S 700; and cases supra note 


11. Kansas City v. Banks, (Kan. 
A.) 61. P_ 333. 

{a] Declarations of a corporation’s 
agent can be admissible to prove ded- 
ication only if a part of the res 
geste. State v. Atherton, 16 N. H. 


03. 
12. Ala—Steele v. Sullivan, 70 
Ala. 589. 

Cal.—Merchant v. Grant, 26 Cal. A. 
485, 147 P 484. 

Colo.—Starr v. Peo., 17 Colo. 458, 
30 P 64. 

nae: .—Chapin v. State, 24 Conn. 

Ga.—Penick v. Morgan County, 131 
Ga. 385, 62 SE 300. 

Ill.— Ottawa v. Yentzer, 160 Ill. 509, 
43 NE 601; Smith v. Flora, 64 Ill. 
98; O’Connell v. Bowman, 45 Ill. A. 
654; Waggeman y. North Peoria, 42 
Ill. A. 132. 

Ind.—Bidinger v. Bishop, 76 Ind. 
244; Ca ed ty 6 ete., R. Co. v. Erv- 
ington, 59 Ind. A. 371, 108: NE 133, 
sow. =—Bisher V. Beard, 82 Iowa 

Ky.—Jackson vy. McHargue, 106 SW 
871, 32 KyL 564; Burks v. Ferriell, 
80 SW 483, 26 KyL 35. 

Mass.—Atty.-Gen. v. Onset Bay 
Grove Assoc., 221 Mass. 342, 109 NE 
165; Wright v. Tukey, 3 Cush. 290. 

Mich.—McMillan v. McCormick, 38 
ke 693; Peo. v. Beaubien, 2 Dougl, 

Minn.—Wilder v. St. Paul, 12 
Minn. 192. 

Mo.—McKee vy. St. Louis, 17 Mo. 
184; Baker v. Squire, 77 Mo. A. 329; 
Bailey v. Culver, 12 Mo. A. 175 [aff 
84 TBs 531]. 

Y.—Matter of New York, 17] 
ao pry. 242,.157 NYS 399. 

N. D.—Cole v. Minnesota L. & T. 
Co. 747 Ne Di: 409, 117, NW 354,. 17 
AnnCas_ 304. t 

Or.—Eugene v. Lowell, 72 Or. 237, 
143 P 903; Morse v. Whitcomb, 54 On. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and leaving a way through it, fencing out astripof | a hedge along an alleged way,™* erecting a building 


land which is suitable for a needed highway and is 
of little or no value as fenced for ‘any other’ pur- 
pose,'* moving back a fence and throwing out an al- 
ley so that it could be and was used by the public 
generally,> removing fences and hedges so as to 
leave an opening for a way,'* adding strips of land 
adjoining a cemetery thereto by moving out the 
boundary walls and extending them to complete the 
inclosure,’* building a house and fences so that if 
an existing street were extended they would be in 
line with the houses and fences on such street,! lay- 
ing out a road and allowing the publie to use it, 
requesting parties laying out a road to construct it 
over his land,?° constructing a sidewalk 21 and mak- 
ing a canal through property for general use,?? sign- 
ing a petition for a road and remonstrating against 
its removal,?* are competent evidence on the ques- 
tion of dedication, and so is evidence of his erecting 


aaa 102 P 788, 103 P 775, 185 AmSR 


R. I—Brown v. Curran, 83 A’ 515. 

Tex.—Gilder v. Brenham, 67 Tex. 
345, 3 SW 309; Bellar v. Beaumont, 
(Civ. A.) 55 SW 410. 

Wis.—Knox v. Roehl, 153 Wis. 239, 
140 NW 1121; Lawe v. Kaukauna, 70 
Wis. 306, 35 NW 561. 

+ Eng.—Rex v. Lloyd, 1 Campb. 260. 

13. Moffett v. South Park Comrs., 
138 Tll. 620, 28 NE 975; McMillan 
v. McCormick, 38 Mich. 693; Parisa 
v. Dallas, 83 Tex. 253, 18 SW 568; 
Bartlett v. Beardmore, 77 Wis. 356, 
46 NW 494. 

14. O’Connell v. Bowman, 45 III. 
A. 654. 

15. Tise v. Whitaker-Harvey Co., 
146 N. C. 374, 59 SE 1012. 

16. Wragg v. Penn Tp., 94 Ill. 11, 
84 AmR 199. 
vane Hunt v. Tolles, 75 Vt. 48, 52 A 

18. Ottawa v. Yentzer, 160 Ill. 509, 
43 NE 601. 

19. Cal—Peo. v. Davidson, 79 Cal. 
1667) 246 P-553 8. 


Tll.—Whitfield v. Horrocks, 15 Ml. 
Als 315. 
Iowa.—Wilson v. Sexon, 27 Iowa 


La.—Uafayette v. Holland, 18 La. 
286. 
A et ae af v. Petiteler, 110 Mass. 


Miss.—New Orleans, etc., R. Co. v. 
Moye, 39 Miss. 374. 

Mo.—McGinnis v. St. Louis, 157 Mo. 
191, °57 SW" 755. * 

S. C.—Witter v. Harvey, 12 S. C. 
L. 67, 10 AmD 650. 

Wash.—Seattle v. Hinckley, 67 
Wash. 273, 121 P 444, 445 [cit Cyc]. 

[a] The fact that a road laid out 
by the owner leads to a market or 
other public place is evidence that 
it was laid out for the public. Wit- 
tér: vi ‘Harvey? "£2 °S) C.-i.~ 675°10 
AmD 650. 

20. Ryan v. Kennedy, 62 Iowa 37, 
17 NW 142. 

21. Jackson vy. McHargue, 106 SW 
871, 32 KyL 564; Pomfrey v. Sara- 
toga Springs, 34 Hun 607 [aff 104 
Fest 459, 11 NE 43, 26 NYWklyDig 

22. Delaney v. Boston, 2 Del. 489. 

[a] Beserving in a deed a canal 
and road is not evidence of dedica- 
tion, as it may be for private use. 
eiey v. Tarpey,; 125 Cal. 376, 58 
P 24. 

23. Ellsworth v. Lord, 40 Minn. 
337, 42 NW~389. 

-24 Quinton v. Burton, 
471, 16 NW 569. < 
Anat Wilder v. St. Paul, 12 Minn. 


26. Peck v. Providence Steam En- 
gine Co., 8 R. I. 353 (holding that 
this amounted to evidence of intent 
to dedicate the extension). 

27. Morse vy. Whitcomb, 54 Or. 412, 
102 P 788, 103 P 775, 135 AmSR 
883ne 


61 Towa 


where he erects 


ers,°° or objects 


28. U. S—Coburn v. San Mateo 
County, 75 Fed. 520. 

Ark.—Jones vy. Phillips, 59, Ark. 35, 
26 SW 386. 

Cal.—Schwerdtle v. Placer County, 
108 Cal. 589,,41 P 448; Peo. v. Eel 
River, etc., R. Co., 98 GCal..665, 33 P 
728; Cook v. Sudden, 94 Cal. 443, 29 
P 949; Hargro v. Hodgdon, 89 Cal. 
26 P 1106; Smithers. v. Fitch, 
. 153, 22 P 935; Quinn vy. An- 
derson, 70 Cal. 454, 11 P. 746; Hib- 
berd v. Mellville, 3 Cal, Unrep. Cas. 
S79y oe be c0ds 

Ill.—Herhold v. Chicago, 108 Ill. 
467; Proctor v. Lewiston, 25.111. 153. 

Ind.—Shellhouse v. State, 110 Ind. 
509, 11 NE 484; Bidinger v. Bishop. 
76 Ind, 244. 

Iowa.—Gray v. Haas, 98 Iowa 502, 
67 NW 394; Baldwin v. Herbst, 54 
Towa 168, 6 NW 257; State v. Green, 


41 Towa.693. 

Kan.—State v. Adkins, 42 Kan. 203, 
oY Pf LOCg. 

Me.—Cyr v. Madore, 73. Me. 52; 


State v. Strong, 25 Me. 297. 
Md.—Hall v. Baltimore, 56 Md. 187. 


Mass.—Com. v. Newbury, 2 Pick. 
51. 

Mich.—Cook v. Hillsdale, 7 Mich. 
115. 


Mo.—Field v. Mark, 125 Mo. 502, 
28 SW 1004; Vossen y. Dautel, 116 
Mo, 379, 22 SW. 734. 

N. Y¥.—Bridgeés v. Wyckoff, 67 N. Y. 
130; Carpenter v. Gwynn, 35 Barb. 
395. 

Or.—Lewis v. Portland, 25 Or..133, 
35. P 256, 42 AmSR 772, 22 LRA 736; 
Smith v. Gardner,.12 Or. 221, 6 P 
771, 53. AmR 342. 

R. I.—Goelet v. Newport, 14 R. I. 
295. 

Wis.—Jones v. Davis, 35 Wis. 376. 

Eng.—Roberts v. Karr, 1. Campb. 
262, note b; British Museum vy. Fin- 
nis, 5 C. & P. 460, 24 ECL 655; Paul 
v. James, 1 Q. B. 832, 41 ECL 798, 
113 Reprint 1350. 

[a] Breaking down of bar.—The 
erection of a bar across a way re- 
buts the presumption of a dedication, 
although the bar has been broken 
down. “And although the bar do not 
impede the passing of persons on 
foot, no public right to a footway is 
acquired, as there can be no partial 
abandonment to the public.” Bacon 
Abr. Highw. tit p 667. 

29. Marion v. Skillman, 127 Ind. 
130, 26 NE ‘676, 11°" LRA 55; St. 
Louis v. Wetzel, 110 Mo. 260, 19 SW 
534. 

30. Huffman v. Hall, 102 Cal. 26, 
86 P 417; Ottawa v. Yentzer, 160 III. 
509, 43 NE 601; Waggeman v. North 
Peoria, 155 Ill. 545, 40 NE 485; Bidin- 
ger v. Bishop, 76 Ind. 244; Brown v. 
Stein, 38 Nebr. 596, 57 NW 401. 

31. Durgin v. Lowell, 3 Allen 
(Mass.) 398; Union Co. v. Peckham, 
16 R. I. 64, 12 A 130. 

32. Quinn v. State, 49 Ala. 353; 
Trine v. Pueblo, 21 Colo. 102, 39 P 


330; Case jv. _Favier, 14, Minn. 89; 


fronting on a way with windows opening on it,?> ex- 
tending a public street by filling in a bay,?® or selling 
lots on opposite sides of a strip suitable for a street 
and acquiescing in its use by the publie for a long 
period of time.?? 
to show a continued dominion over his property, as 


On the other hand, acts tending 


a fence or gate across a road al- 


leged to be dedicated,?® or keeps a building ‘upon 
property alleged to be dedicated,?® incloses the land 
claimed to be dedicated,?° puts up a sign or notice 
that the road is private property,?! makes a convey- 
ance of the property alleged to be dedicated without 
any reservations,** occupies the property,?* pays 
taxes and assessments on it,?4 marks strips in a plat 
made by him as a ‘‘depot,’’?® makes conveyances 
reciting that the property claimed to be dedicated 
shall be kept open for the benefit of adjoining own- 


to the use of his property by the 


Eugene v. Lowell, 72 Or. 237, 143 P 
903; San Antonio v. Rowley, 84 Tex. 
Civ, A. 376, 106 SW 753. 

[a] Thus, conveying land as pri- 
vate property or in bulk, without rec- 
ognizing streets, alleys, or Squares 
which are claimed to have been dedi- 
cated to the public, shows an inten- 
tion not to make a dedication. Quinn 
v. State, 49 Ala. 353. 

[b] Sale with reference to plat.— 
In determining whether a dedication 
of property to a city as a street was 
revoked before its acceptance, evi- 
dence that land has been sold by the 
dedicator and described by him in the 
deed by the plat upon which the 
blocks, lots, and streets were delin- 
eated is admissible. San Antonio v. 
Pane 48 Tex. Civ. A. 376, 106 SW 

33. Colo.—Denver vy. Clements, 3 
Colo, 472. 

Ill.—Peoria vy. Johnston, 56 Ill. 45. 

Md.—Baltimore v. Frick, 82 Md. 77, 
se 435; Steuart v. Baltimore, 7 Md. 
Minn.—Case v. Favier, 12 Minn. 89. 

Mont.—Helena yv. Albertose, 8 Mont. 
499, 20 P 817. 

N. Y.—Rothbager v. Tonawanda, 13 
NYS 937, 

Tenn.—Monaghan v. Memphis Fair, 
ete., Co., 95 Tenn. 108,, 31.SW 497. 

Va.—Skeen y. Lynch, 1 Rob. (40 
Va.) 186. > 

Wis.—tTrerice v. Barteau, 54 Wis. 
99, 11 NW 244. 

34. U. S.—Nelson y. Madison, 17 
F. Cas. No. 10,110, 3 Biss. 244; Lowns- 
dale v. Portland, 15 F. Cas. No. 
8,579, Deady 39, 1 Or. 405. 

Iowa.—Kenwood Park v. Lennard, 
177 Iowa 337, 158 NW 655. 

Kan.—Topeka vy. Cowee, 48 Kan. 
345, 28 P 560. 

Minn.—Case v. Favier, 12 Minn. 89. 

Mo.—Bauman vy. Boeckeler, 119 Mo. 
189, 24 SW 207. 

Or.—Eugene y. Lowell, 72 Or. 237, 
143 °P.1903. 

Tex.—Ayers v. Fellrath, 5 Tex. 
Civ. A. 557, 24 SW, 347. 

Va.—Vaughan y. Lewis, 89 Va. 187, 
15 SE 525. 

Wis.—tTrerice y. Barteau, 54 Wis. 
99, 11 NW 244. 

[a] Paying taxes and fencing.— 
The acts of the owner, after vacating 
a portion of a plat, in fencing the 
same and paying the taxes thereon, 
while not controlling, in an action by 
the city to cancel the vacation and 
reopen the vacated streets. are indic- 
ative of the intention of the parties. 
Kenwood Park v. Leonard, 177 Iowa 
337, 158 NW 655. 

[b] Where a statutory dedication 
is relied on, it is not competent for 
the owner in order to disprove a 
dedication to prove that he had paid 
taxes on the land. Winona vy. Huff, 
11 Minn. 119. 

35. McWilliams v. Morgan, 61 T1l. 


89. 
36. Steele vy: Sullivan, 70 Ala. 589, 
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public,?? are competent as tending to negative the 
intention to dedicate, since they are obviously incon- 
sistent with the intent to dedicate.*® 

[§ 96] (8) Testimony of Dedicator. The gen- 
eral rule is that the owner of land may testify as to 
what his intention actually was in respect of the al- 
leged dedication.*® His testimony will be considered 
in connection with all the other facts and cireum- 
stances in the case,*? for the purpose of throwing 
light upon the real nature of the acts which were in 
themselves considered to indicate an intent to dedi- 
eate, or the contrary.4t However, the rule that the 
party may give testimony of his actual intent should 
be limited to cases where the acts done by him do 
not manifestly indicate an intent to dedicate;* 
where they are inconsistent with anything but such 
intent he cannot destroy the effect of his own con- 
duct by subsequent declarations that he did not 
mean to be bound by the necessary import of his 
conduct.48 

[§ 97] (4) Reputation. The intent to dedicate 
eannot be proved by witnesses who would testify 
as to what they or the public thought about the use 
and its creation.** 

[§ 98] c. To Show Extent and Purpose of Dedi- 


87.. Lawe v. Kaukauna, 70. Wis. 
306, 4 NW 561. 

38. Eugene v. Lowell, 72 Or. 237, 
143 P 903. 45 NE 842; 

39. See cases infra notes 40, 41.| 42 P 

40. Los Angeles v. McCollum, 156 | 492 
Cal. 148, 103 P 914, 23 LRANS 378; [a] 
Bea v. McClure, 107 Cal. 199, 40 P| nated as 


DEDICATION 
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cation. When nothing appears in the act of dedica- 
tion to indicate for what particular use the donation 
of land is made to the public, parol evidence is ad- 
missible to define and limit any purpose for which 
it was in fact devoted.*® However, it has been held 
that the intent as expressed in a plat containing an 
express dedication cannot be contradicted by pa- 
rol.*6 

[§ 99] d. To Show Acceptance. As has al- 
ready been shown, acceptance by the general public 
ean be proved only indirectly or by user,*? while ac- 
ceptance by the public authorities canbe proved by 
legislative or municipal acts or by municipal user 
and recognition,*® or by direct or circumstantial evi- 
dence.*® Acceptance of a dedication by the pub- 
lie cannot be shown by proving the declaration 
of citizens or inhabitants that they considered the 
property in question to be a public square.°° 

[§ 100] 2. Written Evidence. There would 
seem to be no limitation to the kind of writings 
that may be produced and given in evidence at the 
trial of a cause involving questions of a dedication 
to a publie use or purpose.®! Acts of congress °? 
and statutes of states,°* records of courts,°* ordi- 
nances and resolutions of municipalities,°> resolu- 


48 NE 927, 61 AmSR 185, 38 LRA|all testimony relevant to establish an 
849; Princeville v. Auten, 77 Ill. 325; 
Mark v. West Troy, 151_N. Y. 453, [b] 


acceptance. See supra § 81 et seq. 


Failure to assess for taxes,— 


Pott v. School Directors, That the land embraced in a street 
Pa. 132; Daniels v. Wilson, 27 Wis. 


has not been assessed to the person 
claiming the ownership of the land, 


Thus where the land was do-|or to any other person, by the village 


437; Lovington Tp. v. Adkins, 332 Ill. 
510, 83 NE 1043; Bethel v. Pruett, 
215 Ill. 162, 74 NE 111; Seidschlag v. 
Antioch, 207 Ill. 280, 69 NE 949; Chi- 
cago v. Chicago, etc., R. Co., 152 Ill. 
561, 388 NE 768; Bloomington  v. 
Bloomington Cemetery Assoc., 126 
Ill. 221, 18 NE 298; McIntyre v. Stor- 
ey, 80 Ill. 127; Princeton vy. Temple- 
ton, 71 Ill. 68. 

{a] Thus testimony of the dedica- 
tor denying his intention to dedicate 
the land in question is admissible 
where there is evidence of acts and 
declarations on his part inconsistent 
with such intent. Helm vy. McClure, 
107 Cal. 199, 40 P 437. 

41. Chicago v. Chicago, etc, R. 
Co., 152 Ill. 561, 38 NE .768. 

42. See cases infra note 43. 

43. Los Angeles y. McCollum, 156 
Cal. 148, 103 P 914, 23 LRANS 378; 
Louisville v. Mutual L. Ins. Co., 147 
Ky. 141, 143 SW 782 [reh den 147 
Ky. 738, 145 SW 389]; Clark vy. Eliza- 
ev 40 N. J. L. 172.. See also supra 

[a] Rule applied.—(1) Where a 
map of platted property filed by a 
landowner was used as the basis of 
sales of lots delineated thereon, and 
clearly manifested an intent to offer 
for dedication a certain strip as a 
street, testimony of the owner that 
she had a contrary intent was prop- 
erly excluded. Los Angeles v. Mc- 
Collum, 156 Cal. 148, 103 P 914, 23 
LRANS 378. (2) Where the owner 
made deeds by reference to the city 
map, 
was conclusive evidence of dedica- 
tion, and that parol evidence of an 
intent not to dedicate was not com- 
petent. Clark v. Elizabeth, 40 N. J. 
L. 172. (3) Where a party’s acts 
constitute a dedication of land for a 
street, he cannot after the expiration 
of ten years show that his act dis- 
closing an intention to dedicate was 
the result of a mistake. Louisville 
v. Mutual L. Ins. Co., 147 Ky. 141, 
143 SW 782 [reh den 147 Ky. 738, 
145 SW. 389]. 

44, Bennett v. Mitchell County, 111 
Ga. 847, 36 SE 461. 

45. Chicago v. Ward, 169 Ill. 392, 


it was held that his deed 


“public. ground” 
marked on the plat, it was shown 
aliunde that it was ‘not to be occu- 
pied swith buildings of any descrip- 
tion.” Chicago v. Ward, 169 Ill. 392, 
od 927, 61 AmSR 185, 38 LRA 


[b] Acts and declarations of dedi- 
cator.—In determining the scope of 
the dedication of a street as a public 
street, reference may be had to the 
acts and declarations of the donors 
and to the surrounding circumstances 
which throw light upon the subject. 
Mark vy. West Troy, 151 N. Y. 453, 
ae 842 [aff 76 Hun 162, 27 NYS 


46. Baltimore, ete., R. Co. v. Sey- 
mour, 154 Ind. 17, 55 NE 953; Mil- 
ler v. Indianapolis, 123 Ind. 196, 24 
NE 228. 

47. See supra § 73 et seq. 

48. Americus v. Johnson, 2 Ga. A. 
378, 58 SE 518; Rollo v. Pool, 280 
Ill, 607, 117 NE 756; Flack v. Green 
Island, 122 N. Y. 107, 25 NE 267. 
And see supra § 79 et seq. 

{a] Thus (1) where the question 
whether land dedicated to the use 
of a city as a street has been ac- 
cepted by the city is an issue, testi- 
mony that work was done upon the 
sidewalk by the street hands of the 
city or by its engineer, or under 
the direction of its street committee, 
is admissible to raise the inference 
that the work was done by the au- 
thority of. the city. Americus v. 
Johnson, 2 Ga. A. 378, 58 SE 518. (2) 
Where a common-law dedication of a 
highway is asserted against an own- 
er of land over which the highway 
runs, evidence that the city authori- 
ties laid sidewalks on each side of 
the road, established its grade, and 
otherwise improved it, without objec- 
tion, when it was beyond the city 
limits, is competent to show an as- 
sertion by the public of rights of 
user over the traveled way, adverse 
to the owner of the soil. Raymond 
v. Wichita, 70 Kan. 523, 79 P 323. 
(3) The fact of a municipality’s pav- 
ing, repairing, using for sewers, 
bringing suits about, lighting, patrol- 
ing with police, and ceasing to tax 
property dedicated for a public use.is 


and s0| officials is proper and competent evi- 


dence upon the subject of dedication 
and acceptance. Flack v. Green Isl- 
and, 122 N. Y. 107, 25 NE 267. 

49. Curran y. St. Joseph, 264 Mo. 
656, 175 SW 584. 

50. Price v. Breckenridge, 92 Mo. 
378, 5 SW 20. 

51. See cases infra this section. 

52. Minnesota v. Bachelder, 1 
Wall. (U. S.) 109, 17 L. ed. 551; Ben- 
nett v. Chicago, etc., R. Co., 73 Fed. 
696; Pacific Gas Impr. Co. vy. Ellert, 
64 Fed. 421; Cook v. Burlington, 30 
Iowa 94, 6 AmR 649; Lewis v. Port- 
land, 25 Or. 133, 35 P 256, 42 AmSR 
772, 22 LRA 736. 

53. Little Rock v. Wright, 58 Ark. 
142, 23 SW 876; HBureka v. McKay, 
123 Cal. 666, 56 P 439; State v. Wa- 
holz, 28 Minn. 114, 9 NW 578; State 
v. Lake, 8 Nev. 276. 

[a] A legislative act incorporating 
a town does not dedicate streets re- 
ferred to if the owner of the land 
never offered the street and the map 
was made by an unauthorized person. 
Eureka v. McKay, 123 Cal. 666, 56 
P 439. 

54. Scott v. Des Moines, 64 Iowa 
438, 20 NW 752. 

55. Macon v. Franklin, 12 Ga. 239; 
Pittsburgh, etc. R. Co. v. Warrum, 
42 Md. A. 179, 82 NE 934, 84 NE 
356; White v. Smith, 37 Mich. 291; 
Palmer ‘v. East River Gas Co., 115 
App. Div. 677, 101 NYS 347. 

[a] Thus (1) where there had 
been a dedication of land as public 
streets, a resolution .of a municipal 
board changing the grade of such 
streets and a map relating thereto 
were competent evidence to show an 
acceptance by the city of the land 
dedicated. Palmer v. East River Gas 
Co., 115 App. Div. 677, 101 NYS 347. 

[b] Resolution purporting to re- 
cite what has been done.—Acceptance 
of a street cannot be shown by a 
resolution purporting to recite what 
has been done in the occupancy and 
use of the street. Acceptance should 
be shown by the records of the coun- 
cil and the testimony of witnesses 
who knew the facts. Pittsburgh, 
etc., R. Co. v. Warrum, 42 Ind. A. 
179, 82 NE 934, 84 NE 356. 


For later cases, developments and changes. in the law see cumulative Annotations, same title, page and note number. 


§§ 100-102] 


tions and votes of corporations,>® deeds,®? although 
in themselves insufficient to constitute a dedication,°$ 
if relevant,°? maps and plats of all kinds,®° agree- 
ments,*! signs and notices,®? receipts,®* circulars and 
advertisements,°* judgments,®> and other written or 
printed matter may be involved and found referred 
Writings may in them- 
selves negative the intention to dedicate streets re- 


to in cases on dedication.*®® 


ferred to.°7 
{[§ 101] B. Burden of Proof, 


proof to establish a dedication is generally upon 
the party setting it up;®* and he also has the bur- 
den of showing the extent of the dedication.®® 
municipality is seeking to establish a public use and 
to take from another the possession of property the 
burden igs upon it to establish the dedication,’° 


56. Pitcher v. New York, etc., R. 
Co35.17 UN. Y,,. Super.,.587. 


57. Ga.—Ellis v. Hazlehurst, 138 
Ga. 181, 75 SE 99. 
Md.—Philadelphia, ete., R. Co. v. 


Baltimore, 124 Md. 635, 93 A 146. 
Sa v. Elizabeth, 40 N. J. 


N. D.—Cole v. Minnesota L. & T. 
Copy it. N. DD. 4095127, "NW 1304). 17 
AnnCas 304. 

W. Va.—Deepwater R. Co. v. Ho- 
naker, 66 W. Va. 136, 145, 66 SE 
104 [cit Cyc]. 

[a] Bule applied.—On an issue 
whether an owner of land had dedi- 
cated a certain street, his deed de- 
scribing the land as bounded by the 
street which he intended to dedicate 
for public use is relevant evidence. 
Ellis v. Hazlehurst, 138 Ga. 181, 75 
SE 99. 

{b] A deed and lease describing 
land as bounded by a street owned 
by the grantor and shown on a plat 
or plainly marked are evidence to es- 
tablish the dedication of the street. 
Philadelphia, ete, R. Co. v. Balti- 
more, 124 Md. 635, 93 A 146. 

58. Atlantic City v. Groff, 68 N. 
J. L. 670, 54 A 800. 

59. San Antonio v. Rowley, 48 Tex. 
Civ. A. 376, 106 SW 753 (holding that, 
on a question of dedication of a 
street in a city by filing a plat show- 
ing such street and selling lots with 
reference thereto, deeds and other in- 
struments relating to a lot in the 
same part of the city, but which do 
not illustrate any issue in the case 
or affect the rights of either party, 
are not admissible in evidence). 

60. Keyport v. Freehold, etc., R. Co., 
74 N. J. L. 480, 65 A 1035; Bayonne 
v. Ford, 43 N. J. L. 292; Hoboken 
M. E. Church v. Hoboken, 33 N. J. L. 
13, 97 AmD 698; Wright v. Oberlin, 
23 Oh. Cir. Ct. 509; McCoy v. Thomp- 
son, 84 Or. 141, 164 P_589. 

[a] Rule applied.—In an action 
to restrain the closing of a tract 
which plaintiffs claim defendants rep- 
resented, upon selling lots to them, 
would be open as a street, a map 
showing various streets platted in 
lots of uniform size, with a number 
of smaller lots along the strip which 
plaintiffs claim was intended to be 
reserved as a street, was admissible 
to corroborate plaintiffs’ testimony as 
to defendants’ statement that the 
tract would be opened as a Street. 
Morse v. Whitcomb, 54 Or. 412, 102 
P 788, 103 P 775, 185 AmSR 832. 

[b] Limitation of rule.-—Where a 
grantor in a deed refers to a forty- 
foot street as a boundary, but no 
street exists at the time either by 
dedication or by plan of lots, or oth- 
erwise, and long afterward in an ac- 
tion of trespass the question arises 
as to whether such a street in fact 
existed, it is reversible error to in- 
troduce in evidence a plan of Tots 
showing such a street, where it ap- 
pears that the plan was_ not made 
until years after the deed, and that 
the grantors in the deed were in no 
wise responsible for it, and had never 
adopted or ratified it. Hogan v. Bur- 


\ 
\ 


DEDICATION 


itis? 
[§ 102] 
The burden of 


Ifa 


But 


neson, 44 Pa. Super. 409. 

61. Campbell y. O’Brien, 75 Ind. 
222; Hathaway v. Hathaway, 159 
Mass. 584, 35 NE 85; Cook vy. Har- 
ris, 61 N. Y.. 448. Y 

62. Evansville German Bank v. 
Brose, 32 Ind. A. 77, 69 NE 300; Union 
£25 ¥.. Peckham, -16 Ro: E64.) 3:2. A: 

{a] Rule applied.i—Where, on an 
issue as to the existence of a street, 
the evidence has shown user by the 
public, and admissions of former 
owners that the street existed, evi- 
dence that on the corner of an ad- 
jacent building was a sign bearing 
the name of the street was admissi- 
ble as tending to throw light on the 
manner in which the thoroughfare 
was regarded. Evansville German 
Bae v. Brose, 32 Ind. A. 77, 69 NE 

63. Menczer v. Poage, 55 Tex. Civ. 
A. 415, 118 SW 8638 (holding that in 
an action to enjoin defendant from 
fencing a_ strip which plaintiff 
claimed had been dedicated by de- 
fendant’s grantor as a public alley, 
an instrument signed by the latter, 
acknowledging receipt from plaintiff 
of a sum of money for five feet for 
an alley between certain streets, as 
well as parol testimony to locate and 
identify the strip, was admissible to 
show an intention to dedicate the 
strip as a public alley). 

64. Pitts v. Baltimore, 73 Md. 326, 
21 A 52; Atty.-Gen. v. Abbott, 
Mass. 323, 28 NE 346, 13 LRA 251. 

65. Knox vy. Roehl, 153 Wis. 239, 
140 NW 1121 (holding that where it 
was claimed that a strip of land 
along a street, purchased by the city, 
had been dedicated by the city as 
part of the street, a judgment in a 
proceeding by the city to condemn 
the strip prior to the purchase was 
admissible to show intent to _ dedi- 
eate, even though the order of con- 
demnation was set aside in an action 
for that purpose). 

66. Documentary evidence gener- 
ally see Evidence [17 Cyc 296]. 

67. Central Land Co..v. Provi- 
15. R.. I. 246, 2 A 553. 
Ala.—West End v. Eaves, 152 
Ala. 334, 44 S 588; Atty.-Gen. v. 
Lakeview Land Co., 143 Ala, 291, 39 S 
303; Forney v. Calhoun County, 84 
Ala. 215, 4 S,153. 

; Cabratate v. Sacramento, 50 Cal. 

4 


Fla.—Marianna Vv. 76 «6S 
Til—H. A, Hillmer Co. vy. Behr, 


568, 577, 106 NE 481 [cit 
Ingraham v. Brown, 2381 Ill. 


Daniel, 


I 
566, 37 NE 133. 

Iowa.—lowa Cent. R. Co. v. Ho- 
man, 131 NW 878; Mt. Vernon v. 
Young, 124 Iowa 517, 100 NW 694. 

La.—Shreveport v. Drouin, 41 La. 
Ann. 867, 6 S 656. 

Md.—Oliver v. Hook, 47 Md. 301. 

Or.—Hogue vy. Albina, 20 Or. 182, 
25 P 386, 10 LRA 673. 

S. C.—Seaboard Air Line R. Co. v. 


C. Presumptions—1. 
accord with general rules relating to presumptions 74 
certain presumptions may or may not arise in the 
determination of the existence or validity of an al- 
leged dedication.” 
the creation of a public as against a private ease- 
ment, where platted streets are appurtenant to land 
sold by the owner.’® 


154) 
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if a dedication is set up, as in the case of trespass, 
as a defense, it must be proved by defendant.*! The 
establishment of certain facts may, however, raise 
certain presumptions and shift the burden of evi- 
dence.?* And when a street has been dedicated, the 
burden of showing a discontinuance, vacation, or 
abandonment thereof is upon the party asserting 


In General. In 


Thus, there is a presumption of 


Where tender of lands for 


Fairfax, 80 S. C. 414, 430, 61 SE 
950 [quet Cyc]. 

Tex.— Victoria v. Victoria County, 
128 SW 109 [rev (Civ. A.) 115 SW 
67], 129 SW. 593. 

W. Va.—Miller v. Aracoma, 30 W. 
Va. 606, 5 SE 148; Mason City Salt, 
ete., Co. v. Mason, 23 W. Va. 211. 

Ont.—Baldwin v. O’Brien, 40 Ont. 
L.. 24, 12 OntWN 256, 322, 402; Ma- 
comb v. Welland, 13 Ont. L. 335, 9 
OntWR 143. 

[a] Rule applied.—Where a sub- 
urban tract, after being platted, was 
sold by metes and bounds and subdi- 
vided anew, and the plat was subse- 
quently lost, and the loss supplied by 
a certified copy of the original sur- 
vey, the burden is on the party af- 
firming dedication to show by a clear 
preponderance of evidence that the 
missing plat included the land in dis- 
pute within the lines of a certain 
street, and that the recorded plat was 
erroneous in that respect. Alexandria 
v. Thigpen, 120 La. 293, 45 S 253. 

69. Victoria v. Victoria County, 
(Tex.) 128 SW 109 [rev (Civ. A.) 
115 SW 67]. 
he Fla.—Kirkland vy. Tampa, 78 


Mich.—Chapman v. Sault Ste. Ma- 
rie, 146 Mich. 23, 109 NW 53. 
Nebr.—Edwards v. Gill, 96 Nebr. 


761, 148 NW _ 965. 
N. J.—Darling v. Jersey City, 73 
N...J. Eq... 318, 67 A 709. 
Tex.—Houston vy. Finnigan, (Civ. 


A.) 85 SW. 470. 

W. Va.—Mason City Salt, etce., Co. 
v. Mason, 23 W. Va. 211. 

Ont.—Macomb v. Welland, 13 Ont. 
L. 335, 9 OntWR 143; Adams v. Hast 
Whitby Tp. Corp., 2 Ont. 473. 

{a] Burden of proving acceptance 
of an offer to dedicate land for 
streets, alleys, and parks is upon the 
municipality or county asserting it. 
Kirkland v. Tampa, (Fla.) 78 S 17. 

71. District of Columbia v. Robin- 
son, 180 U. S. 92, 21 SCt 283, 45 L. 
ed. 440. 

72. White v. Calhoun, 151 Ky. 124, 
151 SW 362; Canton Co. v. Baltimore, 
104 Md. 582, 65 A 324. See also infra 
§§ 102-106. 

[a] Thus (1) it has been held that 
where a strip of land in front of a 
house was used as a sidewalk for 
fifteen years after an apparent dedi- 
cation, its owner who asserts that 
the use was merely permissive has 
the burden of showing such fact. 
White v. Calhoun, 151 Ky. 124, 151 
SW 362. (2) Where complainant 
claimed the right to close a street 
which the city had used for more 
than twenty years, the burden was on 
complainant to show that the user 
was not inconsistent with complain- 
ant’s private ownership and control 
of the street. Canton Co. v. Balti- 
more, 104 Md. 582, 65 A 324. 

73. Sipe v. Alley, 117 Va. 819, 8&6 
SE_ (122. * i 

ie See Evidence [16 Cyc 1050 et 
seq]. 

75. See cases infra this section 
and §§ 103-106. 

76. Denver vy. Clements, 3-Colo, 472. 
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streets or other public use has been made by filing 
a plat, it is presumed that the tender continues un- 
til some act has been performed to indicate definite 
and permanent withdrawal of tender.” 
ords raise no presumption of a dedication,’® nor do 
defective legal proceedings to establish ways.7? An 
alteration in a plat is presumed to have been made 


before filing.8° For the purpose 
whether land has been impliedly 


street, knowledge of the owner of public use thereof 
will not be inferred from publie use alone.*! No 
presumption will arise which is inconsistent with the 


pleadings.*? | 
[§ 103] 2. 


77. Wenwood Park vy. Leonard, 177 


Iowa 337, 158 NW_ 655. 

78. Gaines v. Merryman, 95 Va. 
660, 29 SE 738. 

79. Kienk, v. Lake, 651 


Walnut 
Minn. 381, 53 NW 708. 

80. White Bear v. Stewart, 40 
Minn. 284, 41 NW 1045. 

81. Davis v. Bonaparte, 137 Ipwa 
196, 114 NW. 896. 

82. Livaudais v. Municipality No. 
Jeg Le ATU. 1G. 

83. See supra § 101. 

84. Talbott v. Richmond, etc, R. 
Co., 81 Gratt. (72 Va.) 685. 

{a] Reason for rule.—‘‘Individual 
owners of property are not apt to 
transfer it to the community, or sub- 
ject it to the public servitude, with- 
out compensation, and such a dona- 
tion is not to be readily inferred.” 
Talbott v. Richmond, ete, R. Co., 31 
Gratt. (72 Va.) 685. 

85. U. S.—Lownsdale_ v. Portland, 
15 'R. Cas... No...8,579, Deady . 39, 
Or. 397, 405. 

Ala. —Atty. -Gen. v. Lakeview Land 
Co., 148 Ala. 291, 39 S, 308; Steele 
v. Sullivan, 70 Ala. 589, 

Cal.—F.. A. Hihn Co. v. Santa Cruz, 
170 Cal; 436, 150 P 62; Cordano vy. 
Wright, 159 Cal. 610, 115 P 227, Ann 
Cas1912C:' 1044; Demartini v.San Fran- 
cisco, 107 Cal. 402, 40 P 496; Hib- 
pberd v. Mellville, 338- P 201; Quinn v. 
Anderson, 70 Cal. 454, 11 P 746; Tate 
v. Sacramento, 50 Cal. 242; Harding 
v. Jasper, 14 Cal. 642. 

Colo.—Chicago, ete ts CO.. We 
Hayes, 49 Colo. 333, 113 P 315. 

Hawaii—Matter of Hawaii Trust 
Co,, \Ltd.,''19  Hawail, 523. 

La. —Shreveport v. Drouin, 41 La. 
Ann. 867, 6 S 656. 

Or.—Parrott v. Stewart, 65 Or. 254, 
182 P 623, 

Tex.—International, etc., R. 

Cuneo, 47 Tex. Civ. ‘A. 622, 108 SW 

14 


714. 

Va.—Talbott v. Richmond, etc., R. 
Co., 31 Gratt, (72 Va.) 685. 

Wash.—Provident Trust Co. v. Spo- 
kane, 68 Wash. 92, 114 P 1030; Co- 
lumbia, ete, R. Co. v. Seattle, 33 
Wash. 513, 74 P 670; Shell v. Poul- 
son, 238 Wash, 535, 68 P 204. 

‘What a man once had he is not 
to be presumed to have parted with, 
but the fact must be shown beyond 
conjecture.” Lownsdale v, Portland, 
supra [quot Hogue v. Albina, 20 Or. 
182, 188, 25 P 386, 10 LRA 673]. 

fal Thus (1) where'a plat of 
lands into lots and blocks shows a 
strip of unplatted land across the 
plat, with a line of railroad track 
running through it and with the name 
of the railroad company along the 
track, but nothing more to indicate 
what the strip was reserved for, there 
is no presumption that the land he- 


Intent to Dedicate. 
of the rule already stated,** and for obvious rea- 
sons,** a dedication to public uses is not to be pre- 
sumed against the owner of land,®°> but must be 
shown by acts and declarations of the owner of such 
a public and deliberate character as makes it gen- 
erally known, and not of doubtful intention ;**® and 
the rule is especially applicable where a dedication 


DEDICATION 


Lost ree- 


of determining 
dedicated as a 


As a corollary 


[§ 104] 


tween the track and the platted por- 
tion is. dedicated to the use of the 
railroad company, since there is no 
presumption that the owner intended 
to deprive himself of his land, but 
to accomplish that end the intended 
use must plainly appear. Chicago, 
ete., R. Co. v. Hayes, 49 Colo. 333, 
113 P 315. (2) A dedication of land 
alongside a highway and used by the 
public, but so situated as to indicate 
that it does not form a part of the 
highway, cannot be presumed without 
strong evidence of an intent on the 


part of the owner to dedicate, Par- 
peg v. Stewart, 65 Or, 254, 132 P 

86. Lownsdale v. Portland, 15 F. 
Cas. No. 8,579, Deady 39,,1 Or. 397; 
International, etc., R. Co. v. Cuneo, 
47 Tex. Civ. A. 622, 108 SW 714; 
Provident Trust Co. v. Spokane, 63 
Wash, 92, 114 P.10380. 

87. Prudden v. Lindsley, 28 N. J. 
Eg. 878 [rev on other grounds 29 
N.. J. Ha. 615]. 

88. Cockrell v. Dallas, (Tex. Civ. 
A.) ’111 SW 977, 

89. Cockrell v. Dallas, (Tex. Ciy. 
A.) 111 SW_ 977. 

90, Ill.—Wiehe v. Pein, 281 Ill. 
130, 117 NE 849. 

La.—Zagame y. New Orleans, 128 
La. 388, 54 S 916. 

Md.—Bloede vy. Baltimore, 115 Md. 
594, 81 A 67. 

Mo,.—Boonville Special Road Dist. 
LM Fuser, 184 Mo. A. 634, 171 SW 

s. D.—Atlas Lumber Co. v., Quirk, 
28 S. D. 648, 185, NW 172. 

[a] Rule applied.— (1) ‘Where the 
owner in subdividing a tract of land 
into town lots leaves a strip twenty 
feet wide, used for many years as a 
part of the public road, a dedication 
thereof will be presumed.  Shreve- 
port v. Simon, 132 La. 69, 60 S 795. 
(2) Where an owner built a fence and 
for more than ten years allowed the 
public to continuously use ground be- 
yond the fence, it will be presumed 
that he intended to dedicaté it as a 
road. Boonville Special Road Dist. v. 
Fuser, 184 Mo. A, 634, 171 SW 962. 
(3) Undesignated spaces on a record- 
ed plat, apparently forming no part 
of platted lots, are presumed to be 
dedicated as streets, especially where 
they are apparent extensions of other 
streets. Atlas Lumber Co. v. Quirk, 
28_S. D. 648, 185 NW 172, 

[b] Urban property.—An intention 
to dedicate will be more readily pre- 
sumed in regard to urban than to 
country property, and in regard to 
well settled country rather than to 
wild, wood, or waste land. Wiehe 
v. Pein, 281 Ill. 180, 117 NE 849. 

91. Mansur y. State, 60 Ind. 357; 
Bloede v. Baltimore, 115 Md. 594, 81 
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would be inconsistent with the purposes for which 
the land was held in trust.8? 
tent to dedicate by the owner will arise from the 
conduet or acts of a tenant in possession,*® unless it 
is shown that the owner authorized or participated 
in’ such acts or conduct with the intent to make a 
dedication of the property.*® 
_be presumed from facts and ‘circumstances which 
clearly warrant such a presumption,®® any presump- 
tion of intent to dedicate may be altogether pre- 
vented from arising by circumstances incompatible 
with the supposition that a dedication was in- 
tended ;°t and even in cases’ where the acts or ae- 
quiescence of the owner are such as to raise a pre- 
sumption of intent to dedicate the presumption may 
be rebutted,°? except where its overthrow would 
operate as a fraud upon innocent parties,** 
is presumed to be permissive and not adverse,®* and 
proof of license never raises a presumption of an 
intent to dedicate.°® 
3. Right or Title of Dedicator. 


No presumption of in- 


While dedication may 


A user 


While 


A 67; McCutcheon y. Buffalo Termi- 
nal Station Commn., 88 Misc. 601, 151 
NYS 451 [aff 168 App. Div. 801, 154 
NYS 711 (aff 217_N. Y. 127, 111 NE 
661)]; Wickre v. Independent Tp., 31 
S. D. 623, 141 NW 973. 

[a]. Thus (1) where the law re- 
quired streets to be of a certain 
width, it will not be presumed that 
landowners who laid out a narrower 
way intended to dedicate it as a 
street. McCutcheon v. Buffalo Termi- 
nal Station Commn., 88 Misc. 601, 151 
NYS 451 [aff 168 App. Div. 301, 154 
NYS,,711, (afi.217 Noy «127, 111 NE 
661)]. (2) No intent to dedicate land 
can be found to exist where it is 
kept inclosed with a fence and is 
used by the gwner as his own prop- 
erty. Wickre v. Independence Tp., 31 
S. D. 628, ,.141 NW 973. 

92. Robertson v. Wellsville, 20 F. 
Cas. No. 11,930, 1 Bond 81; Louisville, 
etc,, R. Co. vy. Bailey, 109 SW 33 6, 
36 KyL 179; Bloede v. Baltimore, 115 
Md. 594, gt A 67; South Baltimore 
Harbor, 'ete,, Co. v. Smith, 85 Md. 537, 
87 A 27; Kuck vy. Wakefield, 58 Or. 
5649, 115 P 428. : 

fa} Thus (1) the presumption of 
a dedication of a road to the public 
arising from public use thereof is 
overcome by evidence tending to 
show that such use has not been free 
and uninterrupted, or that it has been 
merely permissive. Louisville, etc., 
R. Co, v. Bailey, 109 SW 336, 33 Kyl 
179. (2) Although a presumption 
arises that a dedication was intend- 
ed by reason of the conveyance of 
land bounding on the sides of the 
street, yet this presumption will be 
rebutted by the execution of a sub- 
sequent deed by the same grantor of 
the same grantee of the bed of the 
aoe: Hall v. Baltimore, 56 Mada. 


[b] Evidence of continued claim 
of title and the exercise of acts of 
ownership. may conclusively rebut 
any, presumption of dedication. Rob- 
ertson v. Wellsville, 20 F. Cas. No. 
11,930, 1 Bond 81. 

93.’ Kuck v. Wakefield, 58 Or. 549, 


94, U. S.—Nelson v. meege 18 F. 
Cas, No.,/10,110,. 3 Biss. 24 

Cal—F. A. Hihn Co. v. Santa Cruz, 
170 Cal. 436, 150. P 62. 


og gon Noyes v. Ward, 19 Conn. 


Va.) "833, 
Wis.—State v. Joyce, 19 Wis. 90. 


baer: Md.—Oliver v. Hoole, 47 Md. 


anne J.—Wood v. Hurd, 34 N. J. L. 


arris v. Com., 20 Gratt. (61 


N. Y.,—Roberts y. Nillsville, 1 Barb. 
INT oa) geole 
a hod By 9 ga 


Oh.—Cincinnati,  ete., 


ee ee ee a er errno ee ne ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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there is some authority apparently to the contrary,*® 
in some decisions the rule is laid down apparently 
without any limitation that there is no presumption 
that a party who it is claimed made a dedication of 
property was the owner thereof, but that this is a 
fact to be proved by the party claiming the dedica- 
tion, as much so as the intent to dedicate.°’ Where 
one holds lands by a deed absolute, and sells part 
thereof with reference to a recorded plat with streets 
marked upon it, parol evidence that he took the land 
subject to a trust, but not showing the nature there- 
of, is insufficient to rebut the presumption that he 
had authority to thus dedicate the street to the pub- 
lie?® 

[§ 105] 4. Extent of Dedication. Inasmuch as 
an easement will confer the right intended to be 
conveyed as effectually as an estate in fee,®® there is 
a presumption in favor of the ereatien of an ease- 
ment as against the vesting of a fee,’ and that the 
owner retains the right to continue to use the 
property for any purposes not inconsistent with the 
use for which it was dedicated.2 In the case of land 
dedicated for a way the presumption will be in 
favor of the dedication of a thoroughfare and not 
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a cul-de-sac.2 Where a street is dedicated for ordi- 
nary street purposes it will be presumed that the 
parties contemplated that it should be used in the 
usual way,* with a carriageway in the center and 
sidewalks on the side. The fact that a publie high- 
way runs between fences raises the presumption that 
all the open spaces between the fences form a por- 
tion of the highway, and were intended to be dedi- 
cated to the public,® in the absence of evidence to 
rebut such presumption.” 

[§ 106] 5. Acceptance. An acceptance will 
generally be presumed where the use of the dedi- 
eated property is shown to be beneficial;® and if 
the dedication is very beneficial or necessary to the 
public acceptance will be implied from very shght 
circumstances.'° However, acceptance will not be 
presumed from the offer although beneficial, where 
it also imposes a burden.*4 Like the offer, accept- 
ance must be proved by some certain unequivocal 
act satisfactorily showing the intention.17 So the 
presumption of acceptance by a municipality may be 
rebutted by showing the continued possession by 
the original proprietor, and particularly by his ven- 
dees,1* although the dedication is evidenced by the 


Roseville, 76 Oh. St. 108, 81 NH 178. 


Va.—Com. y. Kelly, 8 Gratt. (49 
Va.) 682. 
[a] Thus when a railroad com- 


pany maintains a way over its tracts 
and uninclosed land for about forty 
years for the use of its patrons, and 
incidentally it is used also for the 
public, the presumption is that the 
user was permissive. Cincinnati, 
ete., R. Co. v. Roseville, 76 Oh. St. 
108, 81_NE 178. 

96. Fowler y. Linquist, 138 Ind. 
566, 37 NE 133 (holding that, in an 
action against a municipality for per- 
sonal injuries by reason of defects 
in an alleged street, a plat of the ad- 
dition in which such street appears 
to have been dedicated, duly filed, 
and recorded is prima facie evidence 
of the dedicator’s ownership of the 
iand). But see Lawrenceburgh v. 
Wesiler,. 10 Ind. A.»153, 37. NH 956, 
958 (a later decision which assumes 
to distinguish Fowler vy. Linquist, 
Supra, and which holds that, in an 
action against a municipality involv- 
ing land to which both parties claim 
title, a plat in which the land in 
controversy is laid out as a street 
raises no presumption that the dedi- 
cator owned the land, the court say- 
ing: “Appellant relies upon the case 
of Fowler v. Linquist,-supra [decided 
by the supreme court at a recent sit- 
ting], as an authority to support its 
position that the plat introduced was 
prima facie evidence of a dedication. 
That was an action against the town 
for damages for a personal injury 
caused by an obstruction in a street. 
To establish .the existence of the 
street a plat was introduced purport- 
ing to contain a dedication of the 
ground for a street. There was evi- 
dence showing that the street had 
been used as such continuously ever 
Since the making of the plat, with 
the exception of a short time. The 
court held that, as between the par- 
ties to that action, the plat was prima 
facie evidence of ownership in the 
donor, and of his intention to so 
donate the ground. ... In that case, 
there was no controversy between the 
plaintiff and defendant as to which 
of them was the owner, and it was 
only necessary or proper to show 
that there was a street which the 
city was bound to maintain. In the 
case before us, ownership was of the 
essence of importance. It was as- 
serted by the appellee and denied by 
the appellant. To defeat such own- 
ership after the same was once es- 
tablished, it devolved upon the ap- 
pellant to show that it, or some per- 
son other than the appellee, was the 

\ 


| Stone, 


owner at the time of the injury com- 
plained of. This it had a right to do 
by evidence of a dedication of the 
property by some rightful owner 
prior to the time the appellee had 
acquired title. But it was required 
to show that the dedication was by 
the owner, and proof of dedication 
by any person who styled himself 
‘proprietor’ on the plat is not suffi- 
cient’’). 

97. Edenville v. Chicago, ete, R. 
Co., 77 Iowa 69, 41 NW 568; Han- 
nibal v. Draper, 86 Mo. 332, 337. 

“Even in cases resting upon a 
dedication and acceptance alone, it 
must be shown that the dedication 
was made by the owner of the fee.” 
Hannibal v. Draper, supra. 

[a] Bule applied.—In an action 
by a municipality to compel a rail- 
road company to construct a cross- 
ing at the point of intersection of 
its railway with an alleged street, 
where the municipality claims a ded- 
ication of the street in question by a 
recorded plat in which the street was 
marked, no presumption arises from 
the plat that the dedicator owned the 
land, but it is necessary for the mu- 
nicipality to prove his title. Hden- 
ville vy. Chicago, ete., R. Co., 77 lowa 
69, ‘70, 41 NW 568 [cit Porter v. 
51 Iowa 373, 374, 1 NW 601 
(a somewhat analogous decision 
where the following language is used: 
“A grant to the public is not estab- 
lished by simply showing that a 
town site has been laid out. The 
party claiming benefits from the 
grant must go further, and show the 
title of the party laying out the 
town, and thus undertaking to make 
the grant’) ]. 

98. Logan v. Rose, 88 Cal. 263, 26 
P 106. 

99. Betcher v. Chicago, ete, R. 
Co., 110 Minn. 228, 124 NW 1096. 

1. Brunswick, etc., R. Co. v. Way- 
cross, 91 Ga. 573, 17’ SE 674; Halley 
vy. Scott County Fiscal Ct, 78 SW 
149, 25 KyL 1471; Betcher v. Chi- 
eago, ete, R. Co., 110 Minn. 228, 124 
NW 1096; New York, etc., R. Co. v. 
Providence, 16 R. I. 746, 1:93 A. V759. 

[a] Thus, in the absence of any 
showing to the contrary, a dedica- 
tion of a piece of land to a turnpike 
company as a site for a toll house 
was to be presumed to have been a 
dedication of an easement only. Hal- 
ley v. Scott County Fiscal Ct., 78 SW 
149, 25 Kyl 1471 

2. Brunswick, etc., R. Co. v. Way- 
cross, 91 Ga. 573, 17 SE 674. 

3. Eureka v. ‘Armstrong, 83 Cal. 
623, 22 P- 928, 28 P 1085; Alexander 
v. Tebeau, 132 Ky. 487, 116 SW 356, 


18 AnnCas 1092; Watertown v. Troeh, 
25 S. D. 21, 125 NW 501. 

4 Georgetown v. Hambrick, 127 
Ky. 438, 104 SW 997, 81 KyL 1276, 
128 AmSR 333, 13 LRANS 1113. 

5. Georgetown v. Hambrick, 127 
Ky. 43, 104 SW 997, 31 Kyl 1276, 
+8 ane 333, 18 LRANS 1113. 

ffin v. Rochford Rural Dist. 
Liso6)- 1) Ch. 342, 

7. fin. v. Rochford Rural Dist. 
[1906] 1 Ch. 342. 

8. Extent of acceptance see supra 
§§ 89-91. 

9. Cal.—Archer vy. Salinas City, 93 
Cal. 48, 28 P 889, 16 LRA 145) 

Conn.—Guthrie v. New Haven, 81 
Conn. 308. 

Del.—Poole v. Rehoboth, 9 Del. Ch. 
192, 80 A 683. 

Ijl.—Alden Coal Co. y. Challis, 200 
Ill, 222, 65 NH 665; Mann vy. Hilgin, 
24 Ill A. 419, 

Ilowa.—De Castello v. Cedar Rap- 
ids, 171. Iowa 18, 153 NW 353. 

Mass.—A tty.-Gen. v. Abbott, 154 
A ea 323; 28 NE 346, 13 LRA 

Mich.—Wayne County v. Miller, 31 
Mich. 447. 

N. D.—Ramstad v. Carr, 31 N. D. 
504, 154 NW 195, LRA1916B 1160. 

Utah.—Schettler v. Lynch, 23 Utah 
306, 64) P7955) 

Va.—Richmond y. Stokes, 31 Gratt. 
(72 Va.) - 7138; Harris v..*Com.y 20 
Gratt. (61: Va.) 838. 

[a] Thus where it appears from 
the’ evidence that without the land 
in controversy the street would be 
but one and one-half rods in width, 
and not of sufficient width to permit 
some teams to turn around, and that 
since it has formed a part of the 
street it has been used more or less 
by the public, an acceptance of the 
dedication on the part of the public 
may be inferred. Schettler v. Lynch, 
23 Utah 306, 64° P 955. 

10.. Rose vy. Elizabethtown, 275 Ill. 
167, 114 NE 14; Russell y. Lincoln, 
200 Ill. 511, 65 NE 1088; Alden Coal 


Co. v. Challis, 200 Ill. 222, 65 NE 
11. Willey v. Peo., 36 Ill. A. 609. 


[a] Thus, where a conveyance of 
land to a city for use as a street, if 
accepted, imposes a burden upon the 
city to improve and repair the street, 
acceptance cannot be presumed from 
the mere execution or recording of 
the deed. H. A. Hillmer Co. y. Behr, 
264 Ill, 568, 106 ND 481; Hamilton 
v. Chicago, ete, R. Co., 124 Til. 235, 
15 NE 854; Littler v. Lincoln, 106 
Til, 353. : 

12. Willey v. Peo., 36 Ill. A: 609. 

18. LaGrance y. Bain, 4 KyL 256, 
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recording of a plat of the town and by the sale 
of lots.* 

[§ 107] D, Weight and Sufficiency—l. In Gen- 
eral. The ordinary rules of evidence in general ap- 
ply to the proof of dedication. In criminal suits, 
as in eases of indictments for obstructing ways, the 
dedication must be proved beyond a ~ reasonable 
doubt,** but in civil eases a preponderance of evi- 
dence is sufficient.1’ Dedications being an excep- 
tional and peculiar mode of passing title to inter- 
ests in land,!® the proof usually must be strict, co- 
gent, and eonvincing and the acts proved must not 
be consistent with any construction other than that 
of a dedication.1° To justify a claim that land has 
been dedicated by the owner for public use the proof 
should be very satisfactory, either of an actual in- 
tention to dedieate °° or of such aets and declara- 
tions as should equitably estop the owner from de- 
nying such intention.2t And the same unequivocal 
and econvineing proof is required to establish not 
only the intent to dedicate but the acceptance of 
the dedieation.2? All the elements of a dedication 
may be shown by positive or circumstantial evi- 
dence of acts in pais.25 A number of facts, all con- 
sistent, although slight in weight, are sufficient to 
establish a dedieation;24 but evidence which is en- 
tirely inconelusive and eontradictory must fail; 


14 LaGrance v. Bain, 4 KyL 256. 
15. Cemetery Assoc. v. Meninger, 


14 Kan. 312. 
16. Mauck vy. State, 66 Ind. 177. 
2 Th. A. 


17. Shugart v. Halliday, 


manifest.” San 
120 Cal. 59, 62, 
155, 41 LRA 335. 

“To establish 
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part of the owner must be plainly 
Francisco v. Grote, 
52 P 127, 62 AmSR 


it by 
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and such is the case where the evidence is as 
consistent with the absence of intention to dedicate 
as with such intention.2° There seem to be some 
cases in which stricter proof is required than in 
others; for example stronger evidence is necessary 
to establish a local or timber road than to establish 
a thoroughfare between towns;** to establish a dedi- 
cation of a road running through a tract of land 
than to establish a road along a section line;?* to 
establish acceptance to bind municipal authorities 
than to establish acceptance to bind the dedica- 
tor;?° to establish acceptance of a dedication of 
streets, where it appears that the streets will not 
be beneficial than it would if it appeared that they 
would be beneficial;*° to establish intent in ease of 
a dedication for school purposes than in one where 
the dedicator may himself receive some benefit ;3+ or 
to establish a dedication of property appurtenant to 
that actually used by a person or a corporation in 
and for public service purposes, than to establish a 
dedication of, or a right of way over, property de- 
voted solely to private purposes,** as the presump- 
tion in such ease is that the use by the general pub- 
lic is by way of license,°* and, to warrant a find- 
ing of dedication, it must clearly appear that such 
use is under claim of right.** 

Evidence held sufficient to show dedication;** to 


and beneficial to the public, slight 
evidence of its recognition as a street 
by the city suffices to establish ac- 
ceptance of its dedication). 

implication, 31. Chapman v. School Dist. No. 1, 


45; Spencer v. Peterson, 41 Or. 257, 


68 P 519, 1108. 
18. Hunter v. Sandy Hill, 6 Hill 


Eaves, 152 Ala. 
163 Cal. 
Co. v. Atlan- 
SE 256. 
Wildman, 240 Ill. 
Gatewood, (A.) 


t End v. 

334, td Ss B88. 

Cal—Burk v. 
$07, 127 P 154. 

Ga.— Georgia R., ete., 
ta, 118 Ga. 486, 45 

Tll—Chicago v. 
215, 88 NE 559. 

Ind.—Poseyville v. 
114 NE 483. 

Iowa.—Mt. Vernon v. Young, 124 
Towa 517, 100 NW 694. 

Ky.—Harmon vy. Lay, 169 Ky. 132, 
SH SW 459; Hall v. Leeper, 121 SW 
683. 


Santa Cruz, 


Ma—Baltimore v. Yost, 121 Md. 
366, SS A 342; Bloede yv. Baltimore, 
115 Mad 594, 81 A 67; Stover v. 
Steffey, 115 ‘Ma. 524, 81 A 33, 37 
LRANS 856, 

Me.—Brown vy. Dickey, 106 Me. 97, 


75. A 3823. 
a hema v. Pewamo, 126 NW 
Miss.— Vick wv. Vicksburg, 2 Miss. 
379, 31 AmD 167. 
Mo.—Carpenter v. St. Joseph, 263 
Mo. 705, 174 SW 53; State y. Hood, 
143 Mo. A. 313, 126 Sw 992, 993 [cit 


Cye]; Landis vy. Hamilton, TT> Mo. 
d54. 
ee ¥.—Holdane v. Cold Spring, 21 


me 474 [aff 23 Barb. 103). 
C—Seaboard Air Line R. Co. vy, 
rairfax, $0 S. C. 414, 430, 61 SE 
950 [quet Cyc]. 

Tenn.—MeKinney v. Dunean, 121 
Tenn. 265, 271, 118 SW 683. 

Tex.—Adoue vy. La Porte, 58 Tex. 
Civ. A. 206, 124 SW 134. 

Va.—Norfolk v. Southern R. Co., 
117 Va, 101, 83 SE 1085. 

Wash.—Prov ident Trust Co. v. Spo- 
kane, 63 Wash. 92, 114 P 1030. 

“It is not a trivial thing taking 
other’s land, [without compensation] 
and for this reason the courts will 
not lightly declare a dedication for 
public use. It is elementary law 
that an intention to dedicate on the 


there must be proof of facts from|5 F. Cas. No. 2,608, Deady 139.° 


which it positively and unequivocally 
appears that the owner intended to 
permanently part with his property 
and vest it in the public, and that 
there can be no other reasonable ex- 
planation of his conduct.” MeKin- 
ney v. Duncan, supra. 

20. See supra § 33. 

21. Waggeman v. North Peoria, 
an Tll. 545, 40 NE 485; and supra § 


“432. H. A. Hillmer v. Behr, 264 D1. 
568, 106 NE 481; Chicago, ete., R. Co. 
v. Chicago, 264 Ill. 24, 105 NE 702, 
AnnCasl1917A 1146; Peo. v. Johnson, 
237 Til. 237, 86 NE 676; Dickerman vy. 
Marion, 122 Ill. A. 154; Vance v. 
Pewamo, 161 Mich. 528, 126 NW 978. 

23. Hardin vy. Ferguson, 271 Mo. 
410, 196 SW 746. 

24 State v. McClure, 53 Kan. 295, 
ae P 353; Giles v. Ortman, 11 Kan. 


995. Morrison _ v. 
Towa 35, 92 AmD 444. 
aieae Piggott We Goldstraw, 19 Cox 

27. ran v. Murray, 22 Iowa 
457; Roche Realty, ete., Co. v. High- 
lands Ce. ° 29 So ;De 169,135 NW 
684 (where it was said that in de- 
termining whether a highway has 
been dedicated the situation of the 
land ts important inasmuch as the 
same acts which would warrant a 
reference of dedication in cities and 
towns may be wholly insufficient in 
agricultural - districts).- See also 
Jackson y. State, 6 Coldw. (Tenn.) 
532, 535 (where it was said: “An 
intention to dedicate must be obvi- 
ous, and the same acts which would 
warrant the inference in cities and 
towns, would be quite insufficient in 
sparsely settled agricultural dis- 
tricts”). 

28. Carpenter v. Schnerle, 91 Nebr. 
806, 137 NW 850. 

29. Rector v. Hartt, 8 Mo. 448, 41 
AmD 650. 

30. Dewey v. Chicago, 274 Til. 268, 
113 NE 599; H. A. Hillmer Co. v. 
Behr, 264 Ti. 568, 106 NE 481. See 
also Valley Junction vy. McCurnin, 
(Iowa) 163 NW 345 (holding that, 
where a dedicated way is convenient 


Marquardt, 24 


32. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., 214 U. S. 345, 
357, 29 SCt 661, 53 L. ed. 1024, 16 
AnnCas 1222; Williams v. New York, 
ete., R. Co4 39 Conn. 509; Lehigh, 
ete., R. Co. v. Warwick, 164 App. Div. 
55, 149 NYS 378; Concklin v. New 
York Cent., etc. R. Co. 149 App. 
Div. 739, 134 NYS 191 [app dism 
207 N. Y. 752 mem, 101 NE 1099 
mem]; New York Cent., ete., R. Co. 
v. Ossining, 141 App. Div. 765, 126 
NYS 517 [aff 207 N. Y. 648 mem, 100 
NE 1131 mem]; Buffalo v. Delaware, 
ete., R. Co., 68 App. Div. 488, 74 NYS 
343 [aff 178 N., Y. 561 mem, 70 NE 
1097 mem]; Hast vv. Piedmont, 
— R. Co., 52 W. Va. 396, 44 SE 


33. Williams v. New York, etc., R. 
Co., 39 Conn. 509; Lehigh, etc., R. "Co. 
Vv. ‘Warwick, 164 App. Div. 55, 149 
NYS. 378. 

34. Lehigh, ete. R. Co. v. War- 
wick, 164 App. Div. 55, 149 NYS 378. 

35.  U. S-=McCloskey v. Pacifie 
Coast Co., 160 Fed. 794, 87 CCA 568, 
22) LRANS 673. 


Ala.—Rudolph vy. Birmingham, 188 .- 


Ala. 620, 65 S 1006. 
Cal—Sherwood v. Ahart, (A.) 169 


P 240. 
Ida.—Hailey v. eee 14 Ida. 481, 
95 P 686, 17 LRA NS 86. 


Tl.—Fors v. Anderson, 270 Ill. 45, 
110 NE 361; Corning v. Woolner, 206 
Tl. 190, 69° NE 53. 

Ind.—Cleveland, ete. R. Co. v. 
Wheeler, (A:) 92 NE 988; Gillespie v. 
Duling, 41 Ind. A. 217, 83 NE 728. 

Iowa.—Valley Junction v. McCur- 
nin, 163 NW 345; Jones v. Peter- 
son, 178 Iowa 1889, 161 NW _ 181; 
Jochimsen yv. Johnson, 156 NW 21: 
Barnes v. Robertson, 156 Iowa 730, 
137 NW 1018; Menoher v. Gravity, 148 
Iowa 695, 127 NW 1087; Exira v. 
Whitted, 140 Iowa 576, 118 NW 917; 
Belle Plaine v. Koss, 115 NW 908. 

Ky.—Louisville v. Monroe, 163 Ky. 
412, 173 SW_1107; Newport Pressed 
Brick, ete., Co. v. *Plummer, 149 Ky. 
534, 149 SW 905; Harrison v. Green- 


ville, 146 Ky. 96, 142 SW 219; Thomp- ~ 


son y. McPherson. 124 SW 272: 


La.—Quirk y. Miller, 129 La. 1071, © 


For later cases, devolopments and changes in the law see cumulative Annotations, same title, page and note number, 


oa 


§ 107] 


show that there was no dedication,?® to show intent 
to dedicate,** to show that there was no intent to 
dedicate,”* to show acceptance,*® to show that there 
was no acceptance,*® to go to the jury on the question 
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of dedication,*! or to show a revocable license and 
oe § 521; Gleisse v. Winter, 9 La. | OntwR 441, 3 DomLR 664, 8 DomLR 


Nie —Farnsworth vy. Macreadie, 115 
Me. 507, 99 A 455. 

Md.—Beale v. Takoma Park, 130 
Md. 297, 100 A 379. 

Mass. -_Trefry v. 226 
Mass. 5, 114 NE 1033. 

Mich.—Vance v. Pewamo, 161 Mich. 
528, 126 NW 978; Chapman v. Sault 
Ste. Marie, 146 Mich. 23, 109 NW 53. 

Minn. —Curtiss, etc., v. Minneapolis, 
123 Minn. 344, 144 Nw 150; Hruska 
v. Minneapolis, étei; Re Co.; 107 Minn. 
98, 119 NW 491; Menage v. Minneap- 
olis, 104 Minn. 195, 116 NW 575; 
Benson v. St. Paul, etc., R. Co., 62 
Minn. 198, 64 NW 393; Elisworth v. 
Lord, 40 Minn. 337, 42 NW 389. 

Miss.—Meridian VY. Poole, 88 Miss. 
108, 40 S 548. 

Mo. —Hardin v. Ferguson, 271 Mo. 
410, 196 SW 746; Borchers v. Brewer, 
271 Mo. 137, 196 SW 10; Benton v. 
St. Louis, 217 Mo. 687, 118 SW 418, 
129 AmSR 561; Burns vy. Liberty, 131 
Mo. 372, 33 sw 18; State v. Busse, 
163 Mo. A, 466, 134 SW 680. 

Nebr.—Cassidy v. Sullivan, 75 
Nebr. 847, 106 NW 1027. 


Younger, 


N._ J.—Spring Lake v. Polak, 76 
N. ee Eq: 212, T6°A 53. 
N. ¥.—New York Cent., etc., R. Co. 


v. Troy, 175 App. Div. 742, 162 NYS 
825; Newton vy. Dunkirk, 121 App. 
Div. 296, 106 NYS 125; Ludlow v. 
St. John’s Church, 68 Misc. 400, 124 
NYS 75; Lay v. Carter, 151 NYS 
ane Wellsville v. Hallock, 139 NYS 


N. C.—Pactolus Tp. Public Roads 
v. Pitt County, 169 N. C. 548, 86 


SE 520. 

Or.—McCoy v. Thompson, 84 Or. 
141, 164 P-589. 

Tex.—Santa Fe Town-Site Co. v. 
Barton, (Civ. A.) 194 SW 487; Bu- 
chanan v. Houston, etc., R. Co., (Civ. 
A.) 180 SW 625; Perrow v. San An- 
tonio,|-ete., R. .Co., (Ciy. A.) 178 
SW 973. 

Vt.—Bennington County v. Man- 
chester, 87 Vt. 555, 90 A 502; Mont- 
eae v. McMahon, 85 Vt. 275, 81 A 


Wash.—Maggs v. Seattle, 74 Wash. 
323, 133 P 388; Bonne v. Security 
Sav. Soc., 35 Wash. 696, 78 P 38. 


Wis.—Woodlock v. Minocqua, 144 
Wis. 68, 128 NW 885. 
Can.—Rhodes v. Perusse, 41 Can. 


8S. C. 264. 

Ont.—Fraser v. Diamond, 10 Ont. 
L. 90, 5 OntWR 436; In re McBride, 
$1) U. °C, -Q.'B. 5. 

36. Cal.—Los Angeles y. Kysor, 
oat Cal. 468, 58 P 90. 
yd Ti. —Herman vy. Pitman Tp., 109 Ill. 

Mass. eer Ged v. Towle, 220 Mass. 
298, 107 NE 95 

87 Miss. 


enn ol v. Pointer, 
712, 40 S 260. 
Or.—Eugene v. Lowell, 72 Or. 237, 


143 P 903. 
Can.—Rowland v. Edmonton, 50 
Can. S. C. 520, 8 WestWkly 20. 


[al Evidence held sufficient to 
show intent to dedicate.—Canton Co, 
y. Baltimore, 106 Md. 69, 66 A 679, 67 
A 274, 11 LRANS 129; Finucan v. 
Ramsden, 95 App. Div. 626 mem, 88 
NYS 430; Nicholas v. Title, etc., Co., 
79 Or. 226, 154 P 391, AnnCas1917A 
1149; Forsythe v.. Philadelphia, 211 
Pa. 147, 60 A 578; Atlas Lumber Co. 
v. Quirk, 28 S. D. 643, 135 NW 172; 
Seattle v. Hinckley, 67 Wash. 273, 121 
P 444; Roundtree v, Hutchinson, 57 
Wash. 414, 107 P 345, 27 LRANS 
875; Osborne vy, Seattle, 52 Wash. 323, 
100 P 850; Childs v. Dahlke, 151 Wis. 
82, 138 ae ; Peters v. Sinclair, 
48 Can. 8. C. 57, 13 DomLR 468 [dism 
app 3 ‘OntWN 1045, 4 OntWN 328, 23 


[18 C. J —4] 


|v. Baltimore, 


575]; Larcher Vv. Sudbury, 4 OntwN 
1289, 24 OntWR 659, 11 DomLR 111; 
Grand Hotel Co. v. Cross, 44 U. C. Q) 

37. Phillips v. Leininger, 280 Ill. 
132, 117 NE 497. 

38. Kenner v. Zito, 141 La. 76, 74 
S 636; Buffalo v. Erie R. Co. 83 
Mise. 144, 144 NYS 578; Bosque 
County vy. Alexander, 41 Tex. Civ. A. 
528, 93 SW 238. 

{a] Evidence held sufficient to re- 
but presumption of intent to dedi- 
cate.—Macoomb v. Welland, 13 Ont. 
L. 335, 9 OntWR 143. 

[b] Evidence held sufficient to 
show offer of dedication—Dougan v. 
Greenwich, 77 Conn. 444, 59 A 505. 

{c] Evidence held insufficient to 
show offer to dedicate-——Canton Co. 
106 Md. 69, 66 A 679, 
67 A 274,11 LRANS 129. 

39. Conn.—Dougan vy. Greenwich, 
77 Conn. 444, 59 A 505. 

Ill.— Wiehe v. Pein, 281 Ill. 130, 117 
NE 849; Phillips v. Leininger, 280 Il. 
132, 117 NE 497 (evidence that high- 
way commissioners proceeded to 
grade a new road, kept it in repair 
for twenty-five years, and vacated 
the road for which it was substitut- 
ed, during which time it was in con- 
tinuous use by all who desired to 
pass that way); Dewey v. Chicago, 
274 Til. 268, 113 NE 599; McMahon v. 
Borland, 262 Ill. 358, 104 NE 701. 

Iowa,—Zollinger v.. Newton, 172 
Iowa 352, 154 NW 611; Baker v. Chi- 
cago, etc., R. Co., 154 Iowa 228, 134 
NW 587. 

Kan.—Shanline v. Wiltsie, 70 Kan. 
177, 78 P 436, 3 AnnCas 140. 

Md.—Cushwa v. Williamsport, 117 
Md. 306, 88 A 389. 

Mich.—Vance v. Pewamo, 161 Mich. 
528, 126 NW 978. 

Minn.—Poudler Vv. Minneapolis, 
103 Minn, 479, 115 NW 274. 

Miss.—Jackson v. Laird, 99 Miss. 
476, 55 S 41. 

Mo.—Curran vy. St. Joseph, 264 Mo. 
656, 175 SW 584 (by repairing street 
and permitting the use thereof by the 
public); Benton vy. St. Louis, 217 Mo. 
Poh 118 SW 418, 129 AmSR 561. 


Y.—Port Dickinson v. Fish, 168 
App. Diy. 715, 154 NYS 698; White v. 
Moore, 139 App. Div. 269, 123 NYS 
1012; ‘White v. Moore, 73 Misc. 96, 
132 NYS 441. 

Ss. D.—Watertown v. Troeh, 25 S. 
D. 21, 125 NW 501. 

Vt. Montpelier v. McMahon, 85 
Vt. 275, 81 A 977. 

Wash.—Seattle v. Hinckley, 67 
Wash, 273, 121 P 444. 

40. Los Angeles y. Kysor, 125 Cal. 
463, 58 P 90; Harding v. North Pou- 
dre Irr. Co., (Colo.) 164 P 1156; Le 
Roy v. Collins, 154 Mich. 77, 117 "NW 
579; Peo. v. Gloversville, 128 App. 
Div. 44, 112 NYS 387. 

41. Chase v. Michigan United R. 
Co., 165 Mich. 493, 131 NW 118; Boye 
v. Albert Lea, 93 Minn. 121, 100 NW 
642; Minium v. Solel, (Mo.) 183 SW 
1037; Baldwin v. Springfield, 141 Mo. 
205, 42 SW 717. 

42. Sherman Line Co. v. 


Glenns 


Falls, 101 App. Div. 269, 91 NYS 
994. 
43. U. S—uvU. S. v. Jamaica, etc., 


Turnp. Co., 204 Fed. 759, 123 CCA 128 

[rev 183 Fed. 5981]. 
Ala.—Cochran v. Purser, 160 Ala. 
Santa Cruz, 


540, 49 S ep 

Cc; Hihn Co. 
436, 150 P 62; Knight v. 
mass ones 32 Cal. A. 381, 162 P 
1 7 

Conn.—New York, etc., R. Co. v. 
Fair Haven, ete, R. Co., 70 
610, 40 A 607, 41 A 169. 

Ga.—Savannah v. Standard Fuel 


Conn. | 
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not a dedication,*? will be found in the cases re- 

ferred to in the notes, { 
Evidence held insufficient to show dedication,** to 

show intent to dedicate,** to show acceptance,** to 


Supply Co., 140 Ga. 353, 78 SE 906, 
48 LRANS 469. 

Ida.—Hailey v. Riley, 14 Ida. 481, 
95 P 686, 17 LRANS 86. 

Ill.—Peoria v. Central Nat. Bank, 
224 Ill. 43, 79 NE 296, 12 LRANS 
687; Stacy v. Glen Ellyn Hotel, etc., 
sae 223 Ill. 546, 79 NE 133, 8 LRANS 


Ind.—Westfall v. Hunt, 8 Ind. 174. 

Iowa.—DeCastello v. Cedar Rapids, 
171 lowa 18, 153 NW 353; O’Malley 
y. Dillenbeck Lumber Co., 141 Iowa 
186, 119 NW 601; Mt. Vernon v. 
Young, 124 Iowa 517, 100 NW 694. 

Ky.—Harmon-y. Lay, 169 Ky. 132, 
183 SW_ 459. 


La.—Dumont vy. Barrett, 126 La. 
148, 52 S 248. 
Md.—Stover v. Steffey, 115 Md. 524, 


81 A 33; 37 LRANS 856. 

Mich-—Weihe v. Macatawa Resort 
Co., 164 NW 510. 

Mo.—Carpenter v. St. Joseph, 263 
Mo. 705, 174 SW, 53; Wooldridge v. 
Smith, 243 Mo. 190, 147 SW 1019, 40 
LRANS 752; Pickett v. Mercer, 106 
Mo. A. 689, 80 SW 285. 

Nebr.—Edwards v. Gill, 96 Nebr. 
761, 148 NW 965. 

Olean, 210 N. 

In re Sixty- 


N. Y.—Stillman v. 
Y. 168, 104 NE 128; 
Fourth St., 170 NYS 641. 

N. C.—Milliken vy. Denny, 141 N. 
C. 224, 58 SE 867. 

Or.—Clatskanie v. McDonald, $85 
Or.. 670, 167 P 560; Portland R., etc., 
Co. v. Oregon City, 85 Or. 574, 166 
P 932; Christie v. Bandon, 82. Or. 
481, 162. P 248; Parrott v. Stewart, 
65. Or., 254, 132 P 523. 

S. D.—Watertown v. Troeh, 25 S. 
D. 21, 125 NW 501. 

Tex.—Bryson v. Abney, (Civ. A.) 
171- SW 508; Victoria v. Victoria 

128 SW 109 [rev (Civ. A.) 
129 SW 593; School 
Dist. No. 7 v. Frazier,*(Civ. A.) 199 
SW 846; Sutor vy. International, etc., 
R. Co., (Civ. A.) 125 SW 943; Inter- 
national, ete., R. Co. v. Cuneo, 47 Tex. 
Civ. A. 622, 108 SW 714; DeGeorge v. 
Goosby, 33 Tex. Civ. A. 187, 76 SW 
66. 

Utah.—Morris v. Blunt, 49 Utah 
243, 161 P 1127 (highway); Brown 
vy. Oregon Short Line R. Co., 36 Utah 
257, 102 P 740, 24 LRANS 86. 

Vt.—Bacon v. Boston, ete., R. Co., 
83 Vt. 421, 76 A 128. 

Va.—wNorfolk v. Southern R. Co., 
117 Va. 101, 83 SE 1085. 

W. Va.—Garrison v. Flatwoods, 72 
W. Va. 496, 78 SE 667. 

Wis.—Rau v. Freund, 160 NW 1063. 


44. Ga—Healey v. Atlanta, 125 
Ga. 736, 54 SE 749. 

Iowa.—Davis v. Bonaparte, 137 
Iowa 196, 114 NW 896. 

as ahaa v. Dickey, 106 Me. 97, 

75 A 382 

Md.—Bloede v. Baltimore, 115 Md. 
594, 81 A 67; Canton Co. v. Balti- 


more, 106 Md. 69, 66 A 679, 67 A 274, 
11 LRANS 129. 

Mo.—Granite Bituminous Pay. Co. 
v. McManus, 244 Mo. 184, 148 SW 
621. 

N. Y.—Lehigh, etc., R. Co. v. War- 
wick, 164 App. Div. 55, 149 NYS 378; 
New York Cent., etc., R. Co. v. Os- 
sining, 141 App, Div. 765, 126 NYS 
517 [aff 207 N. Y. 648 mem, 100 NE 
1131 mem]. 

Or.—Jones v. Teller, 65 Or. 328, 
Ata P 354. 

D.—Roche tite: Co. v. High- 
ante Co., 29'S. 169, 135 NW 684. 


45. Ga. oan v. Atlanta, 125 
Ga. 736, 54 SE 749. 
Tll—H. A. Hillmer v. Behr, 264 


Til. 568, 106 NE 481. 
Ma.—Whittington v. _Crisfield, 121 
Md. 387, 88 A 232. 
Mich. Chapman v. Sault Ste. Ma- 
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show failure te aecept,** or to go 
question of dedication,** will be 
referred to in the notes. 

[§ 108] @ Acts of Dedicator—a. In General. 
In determining whether the owner had an intent to 
dedicate land, his acts and declarations are entitled 
to great weight* He may by a single act furnish 
such unequivocal evidence of ‘his intention to dedi- 
eate that he cannot thereafter deny the fact.“* How- 
ever, a single act to be relied on as a dedication 
must be unequivecal. 3° The existence of the inten- 
tion to dedicate may also be shown by a series of 
acts, all consistent with and pointing to the inten- 
tion, even though no single act relied on would con- 
elusively show it? But if the acts of the alleged 
dedieator are equivocal or do not clearly and plainly 
indieate an intention permanently to abandon the 
property to the public, they are not sufficient to es- 
tablish a case of dedication.®* 

[§ 109] b. Fencing or Failing to Fence. The 
act of an owner in building a fence so as not to 

obstruct a ford over a stream which had been in 
use by the public for considerable time tends to 
show a dedication of the strip to the publie.®S So 
the placing of fences along lines of a street as 
shown by a plat recorded by the owner on which 
lots and streets are dedicated is evidence of actual 
dedication of such streets to public use according 
to the plat®* And throwing open land in a vil- 
lage, and fencing it on each side, causing the way or 
avenue to be designated as public on a map of the 
village, are acts tending strongly to show a design, 
presently, or at some future period, to dedicate and 
devote it to the public use.55 However, these acts 
are not conclusive to establish a present dedication 
binding on the owner of the land, as the intention 
to dedicate is not necessarily inferable from such 
acts** A dedication is sufficiently shown where 
Tie, 146 Mich. 23, 109 NW 53. 


Mo.—Granite Bituminous Pav. 
Vv. McManus, 


N. ¥.—Lehigh, ete., R. Co. v. War-/| Starin, 144 N. Y. 
wick, 164 App. Div. 55, 149 NYS seh [bd] 
Olinger v. Watson, 160 App. Div. | peated.—Spier v. 
145 NYS 173; Matter of Starr Seer 
73 Mise. 380, 131 NYS Ti; In re Law- | NYS 426]. 
rence St.. 186 NYS 845. | 43 

R. I—Brown v. Curran, §3 A 515. / 502; 

Wis.—McKenzie v. Haines, : 
Wis. 557, 102 NW 33. 

Can.—Peters vy. Sinclair, 48 Can. Ss. 37s. 


Hleinhans 
123 Tract. Co., 
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| before revocation, and therefore are 
Co. | not conclusive upon the question as 
244 Mo. 184, 148 SW} to whether such bridge and dock con- 
621. stitute a public highway. 
453, 39 NE 488. 
Declarations 
Utrecht, 121 N. Y¥. 
| 420. 24 NE 692 [mod 49 Hun 294, 2 


Ward v. Davis, 5 N. 


| way 


Vv. Northampton 
60 Pa. Super. 641. 
Logansport vy. 
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to the jury on the | land owners desiring to give a road for publie use 
be found in the eases 


set their fences back, leaving a strip open for road 
purposes, and thereafter maintain them along their 
respective sides on the lines adopted by them for 
a period in excess of the statute of limitations ;5* 
but the mere fact that an owner of land moves his 
fence back and leaves a strip of land vacant with- 
out any showing of user by the publie for a high- 
does not show any intention to dedicate.®S 
And in any event whatever effect evidence as to 
the moving of a fence may have as showing an in- 
tent to dedicate a strip of land excluded from the 
inclosure may be overcome by showing that the 
moving back of the fence was done solely for the 
eomfort and convenience of the owner,®® as for in- 
stance for the purpose of straightening the bound- 
aries of his land.®® 

The mere failure to fence in one’s land and thus 
prevent passage over it is of little Lakes ts to estab- 
lish a dedication or an intent to dedicate.®* And it 
has been held that evidence that a railroad com- 
pany purchased land for the purpose of dedicating 
it to publie use as a street, tore down the fences 
around it, and threw it open to public use does not 
prove such a dedieation of it as to render the dedi- 
eation irrevocable.** 

Constructing fence across way. The fact that an 
owner of land claimed to have been dedicated by 
publie user may have at one time allowed a publie 
road aeross his land does not show an intent on his 
part to dedicate it to public use if at other times 
he built wire fences across it and performed other 
acts of ownership.®S 

[§ 110] ce Placing and Maintenance of Gates 
across Way. Placing and maintaining a gate across 
a road is not conclusive evidence of an intention not 
to dedicate the road to public use,®* and is not in- 


from the inclosure of an adjoining 
proprietor, it could scarcely be pre- 
tended that the land had thereby be- 
come burdened with an irrevocable 
public servitude). 

times re- 57. Cold Springs Tp. v. Bruner, 
163 Tlk A. 657; Triplett Tp. v. Mec- 
Phearson, 172 Mo. A. 369, 157 SW 
857. See also Cassidy v. Sullivan, 75 
Nebr. S47, 106 NW 1027 (holding 
that, where adjoining landowners 
place fences and plant trees along 
the line between their lands, so as to 
leave an intervening space for public 


Iselin v. 


. Y¥. Super. 


Dunn, 8 Ind. 


Cc. 57, 13 DomLR 468 [dism app 3 
OntWN 1045. 4 OntWN 328, 


575}. 
46. Beale v. Takoma Park, 130 
Md. 297, 100 A 379; Oregon City v. 


23 Ont} Tract. 
WR 441, 3 DomLR 664, 8 DomLR} 


; 52. 
792, 56 SE 802 


51. Kleinhans wv Northampton 
Co., 60 Pa. Super. 641. 

West Point v. Bland, 106 Va. 
Gates City v. Rich- 
mond, 97 Va. 237, 33 SE 615 


53. State v. Transue, 131" Mo. A. 


Oregon, "ete., R Co., 44 Or. 165, 74 P| 323, 111 SW 523 (holding further 
924 | that the act of a subsequent owner 


2. Bethel v. Pruett, 215 Til. 162, 
74 NE ili; Cockrell v. Dallas, (Tex. 
Civ. A.) 111 SW_ $77. 

48. Wiehe v. Pein, 281 Ill. 130, 117 
NE 848; Iselin v. Starin, 144 N. Y. 
453, 39 NE 488; 
ar Bridge Co., 32 Okl. 784, 124 

[a] Thus, statements in a petition 


by an owner of an island for author-| 


ity to extend a boat landing on his 
land inte public waters for the con- 
venience of the public, that the old 
landing had always been used by the 
Public and was necessary for the 
purposes of commercé, and that it 
would be necessary to build a bridge 
to the mainland in order that the 
public might pass over it to the docks 
are strong evidence of his intent to 
dedicate the bridge and a road over 
his iand leading from the bridge to 
the dock to the public use, but con- 
stitute no evidence of an acceptance 


Garvin County v.| 


who had obstructed the ford by a 
fen¢e in moving the fence back on the 
demand of the road overseer consti- 
tuted a recognition of the fact that 
the land had been donated to the 
Public for a highway). - 

54. State v. Southard, 22 Del. 247, 
66 A 372. 

55. Holdane y. Cold puns. 21 N. 
Y. 474 [aff 23 Barb. 103]. 

56. Holdane v. Cold Spring, 21 N. 
Y¥. 474 [aff 23 Barb. 103] (where it 
was said that one may fence off a 
strip of his own land for the pur- 
Pose of a passageway opening on a 
public street, or may lay out a street 
through it with the view of subdi- 
viding his land bounded on it into 
village lots, intending, on the sale 
of such lots, to dedicate the street 
to the use of the public; but in such 
eases, although the public may have 


occasionally, or even at all times, 


used the open way in passing to and 


travel, with the intent that it shall 
be used for such purpose, and the 
public used the intervening space as 
a highway for almost twenty years, 
it may be regarded as a highway by 
dedication). 

ae Rozell v. Andrews, 103 N. Y. 
150, 8 NE 518. 

59. Griffm’s App. 109 Pa. 150; 


Gower v Philadelphia Exch. Co., 
Watts. & S. (Pa.) 141, 40 AmD 489; 
Ns Vv. Gallagher, 10 Phila. (Pa.) 
a. 


60. Bloomington vy. Bloomington 
Cemetery <Assoc., 126 Ill. 221, 18 NE 


“"61. Cyr v. Madore, 73 Me. 53; 
aseee 


Green v. Chelsea, 24 Pick. 
71; Morse v. Ranno, 82 Vt. 6 

62. Hast v. Piedmont, ete, R. Co, 
52 W. Va. 396, 44 SE 155. 


63. State v. Hood, 148 Mo. A. 313, 


126 SW 992. 
64. Cal.—Peo. v. Hel River, ete., 
R. Co.; 98 Gal, 3665,,.83 P 728. 


Ga.—Green. v. Bethea, 30 Ga. 896. 
Ind—Indianapolis vy Kingsbury, 
101 Ind. 200, 51 AmR 749. 
ERnene: gee v.. Battle, (Ch. A.> 


Eng.—Davies v. Stephens, 7 C. & 
P. 570,:388 ECL 763. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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consistent with an intention so to dedicate it.%% 
And a fortiori is this so where it does not appear 
that the dedicating owner maintained or sanctioned 
the gate, and where it is shown that there was 
never any interruption of user of the road.** So it 
has been held that the placing by the owner of 
gates across a road with the permission of a mem- 
ber of the board of supervisors is rather an ac- 
knowledgment than a denial of the public right.” 

Absence of gate. When a farmer maintains a 
lane fenced on both sides leading from a highway 
to his farm buildings, for the convenience of him- 
self and persons who may visit him, no intention 
to dedicate as a highway can be inferred from the 
existence of the lane or the absence of a gate.® 

{§ 111] d. Other Acts. A dedication is suffi- 
ciently shown where the owner of land contracted 
for the laying of a sidewalk over it, under a city 
ordinance requiring the laying of a sidewalk ;®* or 
built a gravel sidewalk pursuant to an ordinance 
requiring property owners in the block to construct 
brick sidewalks;7° where one who owned the land 
on both sides of a street which was discontinued 
by a town, upon the substitution of another street 
therefor, openly acquiesced in the sustitution and 
fenced and claimed as his own the old street;71 or 
where a property owner through whose land a street 
was laid out assisted in finding a monument from 
which the survey was run, and obtained from the 
contractor for the improvement top soil from the 
road as improved, and subsequently conveyed the 
land by deed, recognizing the street as a graded 
monument.’ So also evidence that the owner 
treated a strip of land belonging to him as a public 
highway for several years shows an intent to dedi- 
cate.7* The intent to dedicate is not shown by the 
owner leasing land to a municipality to be held by 
it while the land should be used for municipal pur- 
poses, and a stipulated rent paid;’* by the mere 
fact that an owner of ground in building leaves 
a space between the building and the recorded street 
line where his act in so doing is dictated by his 
own convenience;’> by the opening of private 
ways;"® by the passive permission by the owner of 
lands to the use of them by the public,” even 
though continued for fifteen years;** and this is 
65. Peo. v. Eel River, ete., R. Co., 
98. Cal. 665, 33 P 728. 670, 167 P 560. 

Larcher y. Sudbury, 4 OntwWN 82. 


66. 
1289, 24 OntWR 659, 11 DomLR 111. 
67. Schwerdtle v. Placer County, 
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81. Clatskanie v. McDonald, 85 Or. 


See supra 8 56. 
83. See supra § 38. 
man vy. Wickliffe, 15 B. Mon. (Ky.) 
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especially true where the country is new and sparse- 
ly settled.7* And where municipal authorities regu- 
lated to some extent the repair of certain docks, 
but private persons owning them continuously used 
them for private purposes in such a manner as al- 
most wholly to interrupt any public right of way, 
the acquiescence by the owners in the municipal 
regulations did not show a dedication.*° Continuous 
payment of taxes is evidence to rebut the presump- 
tion of a dedication,** 

[$ 112] 3. Writings. Writings claimed to op- 
erate as a dedication may be conclusive upon the 
dedicator, as when he makes a statutory dedica- 
tion ** or a deed;** or upon the dedicatee, as when a 
statute or an ordinance accepts a dedication.*%* Or 
they may be simply evidence of intent or of accept- 
ance,*” as where a landowner puts up a sign ‘‘pri- 
vate way,’’ * or a city passes a resolution to repair 
a certain street.*7 Whether, when a dedication is 
implied from a deed, the presumption is conclusive 
or the deed is to be taken along with other evi- 
dence, is a question that raises some difficulties. 
Where the grantee in a deed claims that through 
an implied covenant he acquired by the deed the 
right to have land open to public use, it is clear 
that no evidence can be offered to explain or to 
vary the deed except in the case of a latent am- 
biguity.*% Likewise where a statutory dedication is 
claimed the legal effect of the paper is solely a 
matter of law.2* But where the question is raised 
by a person not as a party to the deed, who claims 
a common-law dedication and exhibits a deed to 
another as evidence of the dedicator’s offer to cre- 
ate, or intention to recognize, a public use, then 
the dedication is purely a question of fact, in reach- 
ing which all other relevant circumstances may be 
cons ered without infringing the rule against vary- 
ing writings by oral testimony.*® The true rule 
therefor seems to be that where a deed is only one 
of the circumstances surrounding an implied dedi- 
cation, all the other circumstances may be consid- 
ered together with the deed, aad the implication, if 
any, is an implication of fact. Although an estop- 
pel by deed including an implied covenant can op- 
erate only in favor of the grantee or his privies in 
estate,9? and although an estoppel in pais can op- 


writing and partly by parol, its 
meaning and effect is a guestion of 
fact to be submitted to the jury in 
a jury case. Edwards, ete, Co. v. 


See also Bow- 
| Jasper County, 117 lowa 365, 90 NW 


108 Cal. 589, 41 P 448. 
68. Sechrist v. Dallastown Bor- 
ough, 45 Pa. Super. 105. 
69. Jackson v. McHargue, 106 SW 
$71, 32 KyL 564. 


70. Bloomfield v. Allen, 146 Ky. 
34, 141 SW 400. 
Moore v. Meroney, 154 N. C. 


71. 
158,69 SE 828. 

72. Gillman v. Bloomfield, 78 N. J. 
L.. 67, 73 A 604. 

73. Merchant v. Grant, 26 Cal A. 
485, 147 P 484. 
Martin, 161 


74 Jasper Tp. v. 
Mich. 336, 126 NW 437, 137 AmSR 
(Pa.) 


508. 

75. Biddle v. Ash, 2 Ashm. 

211; Duncan vy Hanbest, 2 Brewst. 
(Pa.) 362. 

76. Cherry v. Howe, 17 Oh. Cir. Ct. 
246, 9 Oh. Cir. Dec. 131; Ferdinando 
v. Scranton, 190 Pa. 321, 42 A 692. 

77. Palmer y. Chicago, 248 Ill. 201, 
93 NB 765; Postal v. Martin, 4 Nebr. 
(unoff.) 534, 95 NW &. 

78. Hartley v. Vermillion, 7 Cal. 
Unrep. Cas. 15, 70 P 273. 

79. Macoomb vy. Welland, 13 Ont. 
L.. 335, 9 OntWR 143. 

80. Buffalo v. Delaware, etc., R. 
Co., 68 App. Div. 488, 74 NYS 343 [aff 
178.N. ag Se 70 NE 1097 mem]. 


84 (holding that conveyance of land 


upon both sides of a passway might 
imply a dedication of it, but the con- 
veyance of land covering a passway, 
permitted to be used many years as 
such would not); Kennard v. Eyer- 
mann, 267 Mo. 1, 182 SW 737 (holding 
that the conveyance of land for an 
avenue adjacent to a park and to be 
a part thereof, to be maintained as 
a “carriage avenue” subject to the 
rules of the park commissioners, in- 
dicated a purpose to dedicate for a 
public use). 

84. See supra § 79 et seq. 

85. See cases infra notes 86, 87. 

86. Durgin v. Lowell, 3 Allen 
(Mass.) 398; Daniels v. Almy, 18 R. 
I. 244, 27 A 330. 

87. Kennedy v. Cumberland, 65 
Md. 514, 9 A 234, 57 AmR 346. 


1006, 94 AmSR 301; Roberts v. Bona- 
parte, 73 Md. 191, 20 A 918, 10 LRA 
689; Bolckow v. Seymour, 17 C. B. 
N. 8S. 107, 112 ECL 106, 144 Reprint 
43. (2) But where the evidence con- 
sists of several documents the ques- 
tion seems to be one of law for the 
court, as where deeds called to “Pay- 
son street,” and other streets “as 
mentioned on ‘Poppleton’s plat.’” 
The court said: “Standing by itself, 
without any other proof respecting 
its character, the intent to dedicate 
would be held to be patent on the 
face of the deed, and conclusive of 
the question.” But the court held 
that there was no dedication intended 
beeause this deed with another_deed 
made out a case of partition. Balti- 
more y. White, 62 Md. 362, 369. (3) 
The intention to dedicate may be 


88. Howard y. Rogers, 4 Harr. &| shown by an agreement made by the 
J. (Md.) 278. grantee with the grantor that part 
89. Downer v. St. Paul, ete, R.| of the land granted should be used as 
Co., 23 Minn. 271. a highway, although in effect the 
90. See cases infra this note. deed is thus varied. Peo. v, Eel Riv- 
[a] er, ete. R. Co., 98 Cal. 665, 33 P 


Analogy to rule governing 
contracts.—(1) This rule is analo-| 728 


gous to the rule that where a con- 
tract is entirely in writing its mean- 
ing and effect is a question of law, 
but where it is made up partly by 


91. Dougan v. Greenwich, 77 Conn. 

444, 59 A 505; Baltimore v. Northern 

Cent. R. Co., 88 Md. 427, 41 A 911. 
92. Kitzmiller v. Van Rensselaer, 


arate only when representations have been made to 
a legal person who has so relied upon them that it 
would be inequitable to allow them to be with- 
drawn,°s the eases are so full of general references 
to ‘‘estoppel,’’ that they seem almost to recognize 
that an estoppel can arise in favor of the general 
publie, or that the general public can avail itself 
of an estoppel in favor of a legal person.“ There 
are eases in which proof of the existence of a way 
on old maps and doeuments and its long user is 
said to establish a way by dedieation,® but such a 
way may with equal propriety base its existence 
upon a presumed grant °® or statutory establish- 
ment.°* 

[§ 113] 4 Plats—a. In General. A plat has 
been defined as ‘‘the solemn, written evidence of 
an intent to dedieate’’;°S and it is very generally 
held that a survey and plat alone are suificient to 
establish a dedication if it is evident from the face 
of the plat that it was the intention of the pro- 
prietor to set apart certain ground for public use,®® 
and this is so, it is held, although there is no ex- 
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press declaration of dedication in the plat. 

[§ 1144] b. Reservations in Plat. Reservations 
of designated land marked in a plat dedicating 
streets, alleys, publie grounds, ete., to the public 
is not a dedication of such land to the publie, but 
on the contrary clearly negatives an intent to dedi- 
eate its 

[§ 115] 5. User—a. In General. As_hereto- 
fore shown, no dedication can exist withont intent 
to dedicate on the part of the owner, regardless of 
the character of the dedication relied on® And 
while mere user of land by the public may be evi- 
dence of the owner’s intent to dedicate it is not 
of itself conelusive.t The probative foree and con- 
clusiveness of user must depend not only on the 
nature, extent, and duration of the user and the 
eireumstances under which it oceurs, but also upon 
all other evidence available indicating what the 
owner’s real intention was; unless the evidence 
taken as a whole satisfies the court that there was 
in facet an intention to dedicate, dedication is not 
established. Under certain cireumstances an in- 


{b] Rule applied.—(1) Reserva- 
tion, in a plat dedicating streets and 
alleys, of a part of a street as a pri- 


vate right of way negatives a dedi- 


10 Oh. St. 63; Sunderlin v. Struthers,} on the map a certain tract is marked | 908. 
47 Pa. 411. }as a plaza, such action shows an in- 

98. Stevens v. Ludlvm, 46 Minn./ tention to dedicate the tract. Ana- 
160, 48 NW 77i, 24 AmSR 210, 13} heim vy. Langenberger, 184 Cal. 608, 
LRA 270. 66 P_ 855. 

94 See supra $ 1 {b] Plats held not to show intent 


In In re Pearl St, 111 Pa. 565, 572, 


5 A ©4380 it was said: “To hold 
otherwise would enable the pro- 
prietor of a body of lands which 


he sells in lots to perpetrate a gross 
fraud. 


must 
them 


shows them to be on streets, he 
be held to have stamped upon 
the character of public streets. Not 
only can the purchasers of lots abut- 
ting thereon assert this character, 
but 
may assert the same. 


revoke this dedication.” 

95. Doe v. Jones, 11 Ala. 63; Ste- 
phenson v. Leesburgh, 33 Oh, St. 475; 
Wheeling v. Campbell, 12 W. Va. 36. 


96.. See supra § 41. 

97. District of Columbia v. Rob- 
inson, 180 U.S. 92, 21 SCt 283, 45 L. 
ed. 440. 


98. Kenwood Park v. Leonard, 177 
Towa 337, 349, 158 NW 655. 

98. Cal—Anaheim_ v. Langenber- 
ger, 134 Cal. 60S, 66 P 855. 


Ida—Boise City v. Hon, 13 Ida. 
272, 94 P 167. 
TlL—Owen. v. Brookport, 208 Ml. 


35, 69 NE 952; Lee v. Harris, 206 Tl. 
428, 69 NE 230, 99 AmSR 176; Thomp- 
son vy. Maloney, 199 Ill. 276, 63 NE 
236, 93 AmSR 1338; Clark v. MeCor- 
mick, 174 Tl. 154, 51. NE 215; May- 
wood Co. v. Maywood, 118 Til. 61, 6 
NE 866; Smith v. Flora, 64 Ill. 93; 
Pome v. Alton, 12 Tih. 29, 52 AmD 
476. 

Iowa.—Kenwood Park v. Leonard, 
177 Iowa 3837, 158 NW 665; Bur- 
roughs v. Cherokee, 134 Iowa 429, 109 
NW 876. 

Kan.—Daughters v. Riley County, 
ena 548, 106 P 297, 27 LRANS 

Ky.— Elliott v. Louisville, 123 Ky. 
278, 90 SW 990, 28 KyL 967; Tanner 
v. Sherburn, 7 KyL 764, 18 Ky. Op. 
1088; Southgate v. Regenthal, 7 KyL 
594, 13 Ky. Op. 921. 

Mont.—Kaufman v. Butte, 48 Mont. 
400, 188 P 770. 

fa] Thus (1) where the proprie- 
tors of a town site im-the recorded 
plat designate a block of land sim- 
ply as a “square,” this designation 
is sufficient to show an intent to 
dedicate the block to a public use. 
Daughters v. Riley County, 81 Kan. 
548, 106 P 297, 27 LRANS 938... (3) 
Where land in a city is platted by the 
owner, the plat or map being filed 
in the county recorder’s office, and 


When he sells and conveys | 
the lots according to a plan which 


all others in the general plan} 
The proprie-| 
tor is in no condition to afterwards} 


| dedicate it to the public. 


to dedicate.—(1) Plans made by land- 
owners with reference to which lots 
were sold, which show a footway on 
a bluff having an extended view of 
the ocean, but situated at some dis- 
tance from the lots marked out upon 
the plans and separated from them 
by an avenue and by other land not 
laid out into lots, and.on which the 
way is not marked as a public way 
or park, do not indicate a purpose to 
Atty.-Gen. 
v. Vineyard Grove Co,, 211 Mass. 596, 
98 NE 1070. (2) The marking of va- 
eant lots on a plan for a park sys- 
tem dedicated to the public as “15 x 
60” did not imply dedication there- 
of, the use of the lots not being 
adapted to any public purpose, so 
that the obstruction of them would 
work harm, inconvenience, or dan- 
ger to the public, and they not be- 
ing a part of the park system. 
Brown v. Dickey, 106 Me. 97, 75 A 
382. (3) Where a map is insufficient 
to constitute a statutory dedication 
of the streets thereon, the fact that 
it showed certain lines along certain 
property claimed as the street with- 
out other evidence is insufficient to 
show an intent to dedicate. Coe Col- 
lege v. Cedar Rapids; 20 Towa 541, 
95 NW 267. (4) Leaving a blank 
space on a plat, without designating 
such space as a street, alley, or other 
public ground, does not constitute a 
dedication of the tract of land. rep- 
resented by such. space, nor show 
a common-law dedication, in the ab- 
Sence of evidence of an intention by 
the grantor to make such dedication 
and an acceptance thereof by the 
public. Birge v. Centralia, 218 Tl. 
508, 75 NE 1035. 

1. Maywood Co. v. Maywood, 118 
Tl. 61, 6 NE 866. 

2. Iowa.—Grant v. Davenport, 18 
Towa 179. 

Mich.—Detroit v. Myers, 152 Mich. 


666, 163 NW 620. 

Mo.—Baker vy. Vanderburg, 99 Mo. 
378, 12 SW 462. 

N. J.—Cleveland v. Bergen Bldg., 
ete., Go... (Ch.) 55 A117. 

Or.—Lang_ v. Portland, 75 Orn 385, 


147 P_ 378; Harris v. St. Helens, 72 
as 377, 143 P 941, AnnCasl1916D 


{a]_ Reason for rule.—If in giving 
something a part is retained or kept 
back it is manifest that the portion 
kept back or retained is not included 
in or affected by the dedication. 


Eugene v. Lowell, 72 Or. 237, 148 Pi 44 N. B. 


cation of the part so reserved. De- 
troit v. Myers, 152 Mich. 666, 116 NW 
620. (2) The filing of a plat with a 
block marked “Park Reserved’ does 
not constitute a dedication of the 
block as a park. Eugene v. Lowell, 
72 Or, 287, 148 P 908. (8) The plat 
of a town site upon which a tract of 
land is designated as “The Strand.” 
whieh designation is followed by the 
words “Reserved for Wharves,” does 
not imply a dedication. “The phrase, 
‘Reserved ,for Wharves,’ written in 
that part of said plat, marked 
‘Strand,” signifies that the owner re- 
tained or kept back the tract repre- 
sented by that space for wharves. 
Wharves may be private property; 
and hence the words ‘Reserved for 
Wharves’ do not manifest an inten- 
tion on the part of the owner to 
part with the title to the strand or 
to devote it to public use. He may 
have intended to retain it until, it 
Should be needed for wharves, and 
then sell it to persons desiring to 
engage in the business of operating 
wharves. There is nothing in the 
words used to indicate that he in- 
tended to devote said property to the 
public use as a place for wharves. 
The use of the word ‘reserved’ tends 
to negative such an _ intention.” 
Harris v. St. Helens, 72 Or. 377, 3889, 
148 P 941. (4) The filing of a map 
or plat showing a lot marked 132, 
and declaring that, “Blocks having 
other marks are unappropriated but 
left subject to the uses as follows: 
When they will be substantially im- 
proved for the following purposes: 
. Blocks 182 and 172 for markets,” 
did not constitute a dedication of 
block 132 to the uses of a_ public 
market. “Every market in Portland 
today is private property. The above 
statement, as it impresses us, seéms 
to negative any intention to devote 
to a public use.”” Lang v. Portland, 75 
Or, 385, 393, 147 P 378. (5) Where 
a proprietor in platting a town 
marked one tract which was bounded 
on three sides by public streets and 
on the fourth by a navigable river by 
lines which separated it from the 
streets and by the words “reserved 
landing,” the tract of land marked 
“reserved landing” is not tendered 
to public use. Grant v. Davenport, 
18 Iowa 179. — 
3. See supra § 33. ; 
4 Campbell v. Pond, 44 N. B. 357. 
5. Folkestone Corp. v. Brockman, 
[i914] ee 388; Campbell vy. Pond, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 115-116] 


tention to dedicate land for a street or highway 
may be presumed from user by the publiec,® but per- 


missive use does not prove it.’ 


whether dedication is sought to be shown by user 
for the prescriptive period, or for the time pre- 
seribed by the statutes of limitation as a bar to 
actions for the recovery of land, the use must be 
adverse, that is to say, under a claim of right,® ex- 
with the owner’s knowledge and aecqui- 


clusive,® 


escence,’® and continuous and uninterrupted.'t 
when the intention to dedicate is clearly manifested, 
user for a definite period is unnecessary,!? and may 
be shown by proof of user for a period shorter 
than the statutory preseription period.'* 

{§ 116] b. User for Prescriptive Period. 
considerable number of decisions lay down the rule 
that user of land by the public for the prescriptive 
period of twenty years, when of the character here- 
inafter described in this section,’ i8 sufficient of 
itself to create the presumption of a dedication or 


6. Ala.—Smith v. Southern Iron, 
ete., Co., 1838 Ala. 482, 62 S 766; For- 
ney v. Calhoun County, 84 Ala. 215, 
Esa 153; Steele v. Sullivan, 70 Ala. 
o 

Del.—State v. Brown, 29 Del. 179, 
97 A 590 

Kan.—Raymond _ v. Wichita, 70 
Kan. 523, 79 P 323. 

Mich.—Vance v. Pewamo, 161 Mich. 
528, 126 NW 978. 

Mo.—Jefferson County School Dist. 
No: 84 v. Tooloose, 195 SW 1028. 

Or.—Wessinger v. Mische, 71 Or. 
239; 142 P 612. 

Ss. D.—Watertown v. Troeh, 25 S. 
D, 21, 125 NW 6501. 

Wash. —Spencer v. Arlington, 49 
Wash, 121, 94 P 904. 

7. Heater v. Chicago R. Co., 200 
Ill. A. 331; German. Bank v. Brose, 
32 Ind. A. 77, 69 NE 300;. Wooster 
v. Fiske, 115 Me. 161, 98 A 378, 
pas v. Blunt, 49 Utah, 248, 161 P 
1127. 

{a] Thus a dedication of a way 
over railroad tracks connecting the 
divided portions of a street is not 
established, where it, appears that 
the space is used for switching pur- 
poses and the railroad company has 
simply acquiesced in the use of the 
tracks as a way by the public. Heat- 
er v. Chicago R. Co., 200 Ill. A. 331. 

8. See infra §§ 116, 117. 

9. See infra §§ 116, 117. 

10. See infra §§ 116, 117. 

11. See infra §§ 116, 117. 

12. Phillips v. Pryor, (Mo. A.) 190 
SW 1027; Cohoes v. Delaware, etc., 
Canal Co., 

[rev 54 Hun 558, 7 NYS 885]. 

13. Kniss v. Duquesne, 255 Pa. 
417, 100 A 132. 

14. See infra text and notes 21-25. 

15. U. S.—Nelson v. Madison, 17 
F. Cas. No. 10,110, 3 Biss, 244. 

Ala.—Smith v. Southern Iron, etce., 
Co., 183 Ala. 482, 62 S 766; Moragne 
v. Gadsden, 170 Ala. 124, 126, 54 S 
518 [eit eyes Cochran v. ‘Purser, 152 
Ala. 354, 44 S 579; Rosser y. Bunn, 66 
Ala. 89. 

Cal.—Leverone y. Weakley, 155 Cal. 
395, 101 P 304; Peo. v. Myring, 144 
Cal, 351, 77° P 975; Hartley v. Ver- 
million, 141 Cal. 339, 74 P 987. 

Del.—State vy. Brown, 29 Del. 179, 
97 A 590. See also State v. Reybold, 
5 Del. 484, 486 (where the following 
charge to the jury was approved: 
“That the public acquires a right to 
the use of a road or street over pri- 
vate property by twenty years’ use, 
which is evidence of a grant or dedi- 
eation; or by any use accompanied by 
proof ‘of actual deduction in fact’), 

D. C.—District of Columbia. v. 
Robinson, 14 App. 512 [aff 180 U. 8S. 
92, 21 SCt 283, 45 ‘L, ed, 440]. 

Ga.—Perry v. Weaver, 11 Ga. A. 
186, 74 SE 1005; State v. Savannah, 
etc., Canal Co., 26 Ga. 665. 

—Hayes v. Houke, 45 Kan. 


Kan 
466, 25 P 860. 


\ 


134 N. Y. 397, 31 NE 88% 


DEDICATION 


Irrespective of 


the presumption 


But 
been held that 


A 


say, under some 


Md.—Canton Co. v. Baltimore, 104 
Md. 582, 65 A 324; Thomas v. Ford, 
63 Md. 346, 52 AmR 513; Boyce -v. 
Kalbaugh, 47 Ma. 334, 28 AmR 464. 

Mo.—Jefferson County School Dist. 
No. 84 v. Tooloose, 195 SW 10238. 

N. J.—Dickinson vy. Delaware, etce., 
Rei Goi; 87 + Neo Vs Bi 264 93 A 703: 
Dover Tp. v. Brackenridge, 75 N. ay 
L. 204, 67 A 689; Riverside v. Penn- 
Sylvania R. Co., 74 N. J. L. 476, 66 A 
438, 484 [eit Cyc]. 

N. Y.—Gould v. Glass, 19 Barb. 179. 

N. C.—State v. Cardwell, 44 N. C. 
245; State v. Hunter, 27 N. C. 369, 44 
AmD 41; State v. Marble, 264N.2G 
318. And see State v. Wolf, 112 N. 
C. 889, 17 SEH 528; Askew v. Wynne, 
52 N. C. 22. But»compare these cases 
with later North Carolina decisions 
cited infra note 27. 

Tenn,—Woolard v. Clymer, (Ch. A.) 
35 SW 1086; sie Roy v. Leonard, (Ch. 
A.) 35 SW 8 

Saale, Readies v. Hutchinson, 
De pey Aims 414, 107 P 345, 27 LRANS 

i”. 

W. Va.—Wheeling v. Campbell, 12 
W.. Va. 36. 

Wis.—Christianson v. Caldwell, 152 
Wis. 135, 139 NW 751; Wyman v. 
State, 13 Wis. 663; Lemon v. Hayden, 
13 Wis. 159. 

WS aim at} v. Moss, 26 Can. S. C. 

Ont.—O’Neil v. Harper, 28 Ont. L. 
635, 4 OntWN_ 841, 24 OntWR '88; 
Frank v. Harwich Tp., 18 Ont. 344. 

“Dedication is implied from the 
long and continuous use of the said 
road with full knowledge of the land- 
owners interested, without asking or 
receiving any permission, and with- 
out objection from any one for a 
period of time beyond that required 
by law to bar the right of. action. 
Under the authorities, it must be 
held that such long-continued use 
without objection, and with the ac- 
quiescence of the owners, raised the 
implication of dedication for such 
public purpose.’ Sherwood vy. Ahart, 
(Cal. A.) 169. P 240, 241. 

[a]. Bule applied.—(1) Uninter- 
rupted user by the publie for seventy 
years of a roadway along the edge of 
an unoccupied and uninclosed farm 
bordering on a lake, upon a sandy 
beach formed there by the waters of 
the lake, and the course of which 
roadway was slightly varied from 
time to time by the rise and fall of 
the waters of the lake, is sufficient 
evidence of dedication of a right ef 
way, and the breaking through of a 
small inland lake by which the road 
was cut across and a navigable chan- 
nel created was held not to deprive 
it of its character of a highway. 
Frank v. Harwich Tp., 18 Ont. 344. 
(2) The notorious use of property 
for twenty years for such humane 
purpose as the burial of the dead, 
with the acquiescence of the owner, 
affords presumptive evidence of its 


[180.J3.] 101 


grant to the public,1> without proof of direct acts 
indicating an intention to dedicate,!* unless the eir- 
cumstances attending the use are not consistent with 
the presumption ;!7 and according to some decisions 


is conclusive.tS This rule is in no 


way affected by a statute providing that no route 
of travel used by one or more persons over another’s 
land shall thereafter become a public road or high- 
way by use until so declared by a board of super- 
visors or dedication by the owner.!® 


And it has 
a statute providing that the use 


by the publie of the right of way of any railroad 
shall not ripen into a right to continue such use, 
although so used for twenty years or more, and 
shall not be evidence of a grant, only applies to 
prescriptive rights, and does not apply to a dedi- 
cation by a railroad company of a part of its right 
of way as a street.2° But in order that the presump- 
tion may arise, the use must be adverse—that is to 


claim of right, real or pretended,7! 
dedication for such purpose. Boyce 
v. Kalbaugh, 47 Md. 334, 28 AmR 464. 

{b]. User in connection with as- 
sumption of authority by municipal- 
ity.— Where for over thirty years the 
public had been accustomed to use a 
way as a means of access to a depot, 
and as a continuous street for travel, 
and the town at different times had 
assumed authority over the way, 
grading it without objection from the 
owner who had recognized the right 
of the town and of the public by 
complying with orders made by the 
town, a dedication by the owner to 
the public was shown. Foulke_ v. 
poy, City, 145 Iowa 471, 122 NW. 
82 

[ce] Im Maine the acquisition of 
public easements by dedication is 
distinguished from acquisition by 
dedication, but the same general re- 
sult is reached in holding that in 
order to acquire a right of way by 
prescription the user must be ad- 
verse and continue at least twenty 


Ge Son Mayberry v. Standish, 56 Me. 
42. 
16. ee of Columbia v. Rob- 


inson, 14 Ap (D. .C.) 512. [aff 180 
iO. 92, 21 NCt 283, 45 L. ed. 440]. 
17. District of Columbia v. -Rob- 
inson, 14 App. (D. C.) 512 [aff 180 U. 
S..92, 121 SCt 283, 45 L. ed. 4401]. 


18. Cal.—Leverone vy. Weakley, 
155, Cal. 395, 101 P 304. ~ 
Ind,—Marion y. Skillman, 127 Ind. 


130, 26 NE 676, 11 LRA 55; Cleve- 


land, ete., R. Co. v. Christie, 178 Ind. 
691, 100 NE 299. 
Pa.—Brobst v. Williamsport, . 227 


Pa. 596, 76 A 422; Ackerman vy. Wil- 
liamsport, 227 Pa. 591, 76 A 421. 

Wash.—Roundtree v.. Hutchinson, 
oi Weak. 414, 107 P. 345, 27 LRANS 

oO. 

Wis.—Pewaukee v. Savoy, 103 Wis. 
271, 79 NW 486, 74 AmSR 859, 50 
LRA 8386; Wyman v. State, 13 Wis. 
663; Lemon v. Hayden, 13.Wis. 159. 

Ont.—O’Neil v. Harper, 28 Ont. L. 
635, 4 OntWN 841, 24 Ss hea se 
Mytton v. Duck, 26 U. C. Q. 

[a] Rule applied. —Ww tees ash 
owner consents to the use of a par- 
ticular tract of land for a place of 
interment of the dead for more than 
twenty years, an intention to dedi- 
eate it for such purpose will be con- 
clusively presumed, and neither he, 
nor those claiming title through him 
with notice of the use, will be heard 
to assert absence of such an inten- 


tion. Roundtree v. Hutchinson, 57 
Wash. 414, 107 P 345, 27 LRANS 
875. 

19. Leverone vy. Weakley, 155 Cal. 


395, 101 P 304. 

20. Cleveland, ete, R. Co. v. Chris- 
tie, 178 Ind. 691, 100 NE 299, 

21, U. S—Nelson v. Madison, 17 
F. Cas. No, 10,110, 3 Biss. 244. 

Ala.—Merchant v. Markham, 170 
Ala. 278, 54 S 236; Gage v. enile, 
etc., R. Co., 84 Ala. 224, 4S 4 
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and it mast be exclusive,” with the owner’s knowl 
i 2 eonimucus and unm- 


edge and 
terrupted amd exist for at least 


the prescriptive period The presumption arise 
from 2 continued user for over twenty years may | 
be rebutted by showime that the right of user was | 
always contested or constantly interrupted by the | 


owner # 


Decisions which are not in accord with ihe prim- 


G@s.—Brown v. Gunn, 73 Ga 441 


family and ZLowine 
the seme for more 


dees not amount to dedication to 
the public The t granted is 
ere. permissive Erown v. Gunes, 
7_Ga. 41 = 
ison, iF PF. Caz 
¥. Madison, 17 
Bass. 244; Rob 


2% F. Cas. No} 


Cal —Demartini 
IGT Cal. 262, 489, £0 P 456. 7 

Mi—_Bethei vy. Pruett, 215 WE 162,/ wa 
74 SE tit 

low2.—Jomes v. Peterson, 
181 

Wid—Kennedy ve Cumberiend. 
Md 514, SA 234, 57 Am 346. 
wari pstite: ete. 
How. 27 Mo. Zi 

“Wile user may be sufficient to’ 
shew 2n acceptance By ihe publie of 
am oer te dedicate, Ti is not srii- 
cient of itself to establish dedication 
By the owner, except it appeer dear- 
iy that such user was with the’ 
kmowiletice and consent of the latter, 
of without his objection. and under 
such circumstances 2s io fairly give} 
tise to the presumption that the} 
owner intended to dedicate to such} 

<3 - Sen Francisco, } 


ié6i NW 


ve) 


supra. 
[2] Moetics sf use essential to ac-. 
& landowner cannot be 
Charged with 2cquiescence im the ap-| 
m of 2 strip of Jand for! 


highway purposes, in the absence of | 


actual or constructive, that | 


the public is using the seme under 
eiaim of in Boke v. Pruett, 215 | 
TH 162, 74 NE 111- 


2 State v Brown, 29 Del 179, 
$7 &£ 590: Sioux City v. Chicago, etc, 
EB. Ca, 133 lowa 694, 196 NW 183, fiz | 
Anse 561- Kennedy vy. Cumberland, ! 
6 Md 514 9 A 234 5ST Am 346: 
Thomes v. Ford, 62 Md. 346, 32 Ame) 
S13; age v. Brubaker, 54 Md $7; 
Browne Baltimore ME Chur 
ae. 198: Day ve ‘Ailender, 22 Md_| 
2s. 

f2] Amy act of the owner prokib— 
Hime or restricting the public from 

use will prévent an in- 
ference of dedica State v./ 
baer 29 Del. 179, 97 A 550. 

s& la—Bessemer Land, herd 
Ce + "aden tit Ala. 135, 13 
565, 36 AraSR 36: Steele v. Sullivan, 


i124, 


is 2 special statute om the subject | 


para 
' be established only by 2 title,” and; v. Fisher, 117 N.C. 733, 739, 


i i pt 37 


| tinued use and enjoyment by the pub-| V2.) en 


| eat or established by competent au- 


| twenty years or more; from which 


ch,| cannot be presumed from user for 


S| ine. 13 Mete. 10; Stedman v. South- 


DEDICATION [§§ 116-117 


| ezples heretofore set forth m this section may be 
found in a number of jurisdictions.** 
[§ 117] ce User for Period Prescribed by Stat- 
| ute as Bar to Real Action. Many cases hold that 
user, of the character hereinafter considered in this 
section2= by the public of land for a period equal - 
| to that preseribed by the statutes of hmitaton as 
-} @ bar to actions for the recovery of land raises the 
| presumption of a dedication or grant to the public.*® 
[ce] Im North Carolima (1) there 
are decisions to the effect that in 
addition to user for the preseriptive 
period the proper public authorities 
must have exerted control over the 
| land for that period. State v. Fisher, 
HIN Se 73s 23 SE 158; Kennedy v. 
| Williams, Noes 6: Boyden v. 
Achenbach, T. es 8 538; State v. 
86 N.C 681. (2) These de- 
cisions it will be noticed are in con- 
fiiet with earlier North Carolina de- 


| cisions set out supra note 15, in this 
section. “The continuous use by the 


twenty years— | 


7@ Ale 589: Rosser v. Bunn, 66 Al / 
&$; Hoole v. Atty -Gen, 22 Ala. 180. 
K2n—Oliphent v. Atchison Coun- 
ty, 13 Ken 336. 
Md—Kennedy v. Cumberiand, 65 
Wa& cit $ A 234, 57 AmR 346. 
Mo.—Misseuri Institute, ete, v.| 


How, 27 Mo. 25L 
Gless, 19 Barb.| 


Tex—Suter wv. International, etc.,| 
ate 53 Tex. Civ. A. 73, 125 SW 
<e , 

2 Morzene v. Gadsden, 176 Ala 


543 sis; Herper v. State, 109! people living in the neighborhood or 
Ale. 66 18 S $01: Smith v. Inge, 80) in the State for a period of even sixty 
Ala. 233; Steele y. Sullivan, 70 Ala. years does not deprive the owner of 
ES + 2 his right to resume control, nor does 


t 
#7. See cases infra this note. t 
[2] Is Louisiana, (1) where there: 


it devolve upon the properly consti- 
tuted authorities of the county or- 
the town, as the case may be, the 
duty with the incidental expense to 
the public of its re tion.” ae 


oviding that “discontimuous seryi- 
trite whether apparent or not, can 


that “immemerial possession itself is | 158. 
not sufficient te acauire them,” ad ta] Im Virginia it has been held 
user by the public of 2 read no mat-/| that where no public or private imter- 
ter how long continued does not es-/ ests have been acquired upon the 
tablish any right im the public to/| faith of the dedication, the mere user 
the roed. McCeariey v. Lemennier,| by the public of the supposed street 
4§ La Ann. 253, 3 S 629: Torres v.|or alley, although long continued, 
La. Anm 457: Morgan) should be regarded as 2 mere license, 
Lombard, 26 La. Anm £62: Cross- | revocable ai the pleasure of the own- 
nawerk’ Vignaud, 14 La. 173. (2) By | er, unless there is evidence of an 
the express terms of this statute 4/ express dedication, or unless, in con- 
road, which is an interrupted servi_| nection -with such long continued 


| tude, and which requires the act of! user, the way has been by the preper 
| Tan to be exercised, cannot be es : town authority recognized as a i 
| tablished By prescription. i seaaparmae mat Py as to give notice that a claim to 

| vw. Vignaud, if La 173. 


it as an easement was asserted. West _ 
Point v. Bland, 106 Va. 782, 56 SE 
Harris v. Com. 20 Grait (61 


qi) it has been 


fb] I aya hich-| 
way may be proved by long and con-! 802: 
fel 


lie, upon the ground t 2 con-! 


| elusive presumption arises from such | held that dedication may be pre- 


use that it has been originally Iaid| sumed from uninterrupted enjoy- 
ment for great leneth of time. Ree 
v. East Mark, 11 Q B. 877, 63 ECL 
877, 116 Reprint 701, 12 ERC 505; Rex 
v. Lioyd, 1 Campb. 260. (2) It has: 
been held, however, that user is 
merely evidence of intent to dedicate, 
and that a single act of interruption 
by the owner is of much more weight 
upon a2 guesiion of intention than 
many acts of enjoyment. Poole vy 
Buskinson, 11 M & W. 827, 152 Re-. 
print 1039. 

22. agi infra text and notes 33-37. 

23. U. S—District of Columbia v. 
Robimson, 120 U. S. $2, 21 SCt 283,45 
L. ed. 440. 

Ark.— Howard v. State, 47 Ark. 431, 
2 SW 331. 

Cal—Hartiey ~ Vermillion, i141 
Cal. 339, 74 P 987; Sechwerdtle v. 
Placer County, 108 Cal. 589, 41 P 
sie Sherwood v. Ahart, (A.) 169 P 
Ga.— Johnson v. State, 1 Ga. A. 195, 
53 SE 265. 

Til—Kyle vy. Logan, 87 lil. 64; Dan- 
iels v. Peo. 21 DL 4398; Green v:- 
Oakes, 17 Til. 249; Maltman -v. Chi- 
cago, ete, R. Co, 41 Til A. 229; 
Toof v. Decatur, 19 Ill A. 204. 

lowa.—Hanger v. Des Moines, 109 
Iowa 480, 80 NW 549; Gear v. Chi- 
cago, ete, R. Co., 39 Iowa 23; Man- 
derschid v. Dubuque, 29 Iowa 73, 4 
AmR 196; Ewell v. Greenwood, 26 
ae, 377; ‘Onstott v. Murray, 22 lowa 

Ky.—Ray v. Nally, 89 SW 486, 28 
KyL 421; Com. v. Terry, 86 SW 519, 
27 KyL 684: Magrader ¥. Potter, 77 
Sw 919, 25 KyL 1336; Riley» v. Bu- 
chan 116 Ky. 625, 76 sw ie —* 
KyL $63, 63 LRA 642, 3 AnnCas 788 


therity. Com v. Coupe, 123 Mass. 
62; Com. v. Belding. 13 Mete 106; 
Folger v. Worth. 19 Piek 163;/ 
Soregue v. Waite, 17 Pick. 209; Sted- 
Inan Ww. Seuthbridge, 17 Pick. 162; 
Reed vy. Northfield, 13 Pick 94, 23 
AmD 662; Com. v. Low, 3 Pick 403; 
Com. v. Newbury, 2° Pick 51. €2)} 
But the view is taken that ways by 
preseription and ways by dedication 
rest upon entirely different princi- 
Biles. The first is éstablished upon 
evidence of user by the public, ad- 
verse and continuous for 2 period of 


use arises 2 presumption of a reser- 
vation or grant, and the acceptance 
thereof. or that it has been laid out 
by the proper authorities, of which 
nme record exists. The second is cre- 
ated by the permission or gift of the 
owner, and upon the acceptance of 
such gift by the public authorities 
it becomes a2 way and the owner can- 
net withdraw his dedication. Com. v. 
| Coupe, 128 Mass. 63. (3) It has also 
been declared that a public town 
| way can be established only in the 
| manner prescribed by statute, laying 
out by the selectmen, and a record 
of the esiablishment of such way 


any length of time. Com. v. Low, 3 
Pick. 46%: Com. v. Newberry, 2 Pick. 
31. (4) There are, however. decisions 
which seem to sanction the doctrine 
that 2 town way may under cer- 
tain circumstances be proved by pre- 
seription, or by the presumption 
arising from user. See Com. v. Beld- 


bridge, 17 Pick. 162. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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This presumption is of course by other 
evidence which tends to show an intent to dedi- 
eate,*° unless, as is the ease in some jurisdictions, 
the presumption arising from such user is held to 
be conclusive and to establish absolutely the right 
to an easement in the public? Tt has also been 
held that such conclusive presumption is not af- 
fected by a statute providing that no route of 
travel used by one or-more persons over another's 
land shall thereafter become a publie right or high- 
way by use until so declared by a board of - 
visors or dedication by the owner ®* Nevertheless 
to create any title in the public the use must be ad- 
verse and under a claim of right== It must alse be 
exelusive,** with the knowledge and aequieseence of 
the owner, or so open and notorious that he will 
be charged with notice of the use => continuous and 


uninterrupted,** and for a period at.least equal to | 


that which by statute is a bar to the recovery of real 
estate®* The theory of the law is, where proof of 
devotion rests upon user, that the essential imten- 
tion existed at the beginnime of the use and eon- 
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a eonelusive dereliction, and thus the user for the © 

whole time of limitation must necessarily be of 

right; therefore, user by mere license, whieh is sub- 
ject at any time to revoeation, will afford no founda- 
tion from whieh to presume the eiit.s 

{§ 118] d. User under Special Statutes Relat- 
ing te Highways. In a number of jurisdictions 
there are statutes specially providing for the ac 
quisition and creation of publie highways by user; 
and as the decisions under these statutes have not 

always been harmonious, each statute and the de 
cisions thereunder will be considered separately. 

In California, under a statute which deelares that 
all reads shall be conceded as public highways which 
have been or shall be used for five years by the 
publie as highways, the use of land by the public 
as a highway for such a period constituted a dedi- 

cation thereof as s inighway.** 

In Indiana and New York the statutes contain 
identical provisions to the effeet that all publie hich- 
ways which have been or may hereafter be used as 
such shall be deemed public highways. In Indiana 


tinued through the whole penod necessary to evinee | it has been held that twenty years adverse user by 


Burrier v. Rice, 76 SW 168, 25 sale. | it negatives the idea of mere license” [a] The kmowledge of temants, or 
661; Geeenap County v. e, | Schwerdtle ¥. Placer County, 108 CsL | of an agent having no anthority to 
etc, R. Ga: @s to the use of a way over the 


Larkin v. Ryan, 76 SW 168, 25 KyL| 
613; Eastern Cemetery Co. vy. Louis-! 
ville, 15 SW 1117, 13 KyL 278; Beall 
v. Clore, 6 Bush ‘S76 

Miss—New Orleans, ete, R. Co. v. 
Moye, 38 Miss. 374. 

Mo—Bauman vy. Boeckeler, 119 Mo. 
189, 24 SW 207; Price v_ Brecken- 
ridge, $2 Mo. 378, 5 SW 20; State v. 


335, 101 P 30s 
ss. 


How. 426, 15 L. 


| 26 SW 386. 


Walters, 68 Mo. £63. Til—Chiergo v. 
Nebr- mter vw. Schnerle, 91 Coe., 152 Hl. 561, 38 NE 

Nebr. 806, 137 NW $50; Kendalli-/| lIowa—Siate vy. 

Smith Co. v.. Lancaster County, 84/485; Daniels v. Chi 

Nebr. 654, 121 NW 360; Brandt v.| 

Olson, 78 Nebr. 612, 113 NW 151; | Murray, 22 Towa 457. 

Shaffer vy. Stull, 32 Nebr. 94, 48 NW } Kan —Topeka 

882: Rube v. Sullivan. 28 Nebr. 778, | 345, 29 P 560. 

37 NW 666; Postal v. Martin, 4 Nebr.| Ky— Bea 


(Unoff.) 534, $5 NW_8. Mo: 
N. J—Wood v. Hurd, 34 N. 7s) 


$7; Smith v. Saat 23. No Join 


Maysvill 
21 SW 351, i4 YE 689; / 589, 583, 41 P 428. 
32. Leverone vy. Weakley, 155 Cal | 


U. S—District of Columbia v. 
| Rebinson, 188 U. 
45 L. ed. £40; Boston v. Lecraw, 17/ 


Dixion, $ ‘How. 10, 
Ark—Jones V. Phillips 55 Ark 35} 


cago, 
35 Iowa 129, 14 AmR £80; Onstott v. 
vw. Cowee, £8 Kan 
i am acters, 6 Bash 676. 


land, cannot be imputed te owners. 
| Jones v. Petersen, (iowa) 161 NW 


Isl, 

3S& Ark—Howerd v. State, £7 Ark. 
431. 2 SW 331. 

Hi—Chieese v. Chiesgo, eta, R. 
Ca,.152 Hi. déi, $8 NE Tes, 

Towa—State w. Tucker. 3¢ Iowa 

} 485; Menderschid vw. Dubuque, 29 
R./ Iowa TS, ¢ AmR_ 196 : 

' Ky—Greenup County v. Maysville, 
36 Tewa/ ete, R. Ca, 21 SW 351, 14 KykL 893% 

Me—Carpenter vw. St. Jeseph, 263 
¥. | Meo. Tes, i174 SW 83; Granite Bi- 
tumimneus Pav. Ca vv. MeMsnus, 244 
Mo 384, 148 SW 621; Kansas City 
Milling Ca vw. Riley, 133 Mo. 584, 


(sw $3 
Pa—Weiss v. South Bethichem 


S. $2, 21 SCt 233 | 


ed. 18: irwin ad | 

is L ed 2% 

Chicaza, etc, 
Tes. 


Tucker. 
ete, R. Ca, 


v. St. Joseph, 283 | 


Mo. 7@5, 174 — 53; Field v_ Mark, / Borough, 1S : Pa. 294, 20 A SOI. 
i235 Mo. 582, 23 SW 1004; Price v) 


S¥. Ala—Cechrane v. Purser, 152 


[aff 23 N. J. L. 7i2]. idze, TT Mo #447; Stacey v.}) Ak. 354 44 S 57%. ge 

Pa—Weiss v. South Bethlehem] Miller, 14 Mo. 473, 55 AmD i112;| Colo—Starr v. Pea, 17 Cole 3 
Borough, 136 Pa. 294, 20 A S01 R v. er, 81 Mo a) 38 P&L 

Tex.— Wheeler v. McVey, (Civ. A.) | £22. Ga— Davis wv. State, § Ga A. a 
164 SW 11060. Nebr——Postal v. rg 4 Nebr. / ; Ti_SE ses 

Vt—Morse vy. Ranno, $2 Vt 600; a 534, $5 NW Mm—Chikagse v. eo ete, R. 


State v. Woodward, 23 Vt $2. 

W. Va.—Smith v. Cornelius, 41 W. | 
Va. 59, 23 SE 598, 30 LRA 747. 

[a] Where no ent was ist 274. 
mecessary the absence of evidence of Pa—Weiss v. 
improvement of a road will not de-} 
feat the presumption of dedication | 
arising from user for more than the/ L._ 396. 
statutory. period. Brandt v. Olsen, S& Ala—aAt 
7 Nebr. 612, 114 NW 3S7, 113 NW nL oe 

~ —Chicazo 
Kendall-Smith Co. v. Lancas- | a he mn. sei. 
ter County, $4 Nebr. 654, 121 NW 960) ter 
(as where the adjoining owners place 
fences and plant trees along the line 
between their land in such a way as 
to leave an intervening Space for 


public travel). 
sl. Cal— tley Vermillion, tal 
141 Cal. 3338, 74 P $87. 
Iowa.—Onstott v. Murray, 22 Iowa 


457. 
Alten, 146 Ky, | Gen 


—Postal 


ve 


Riley 
nan, 116 Beers 76 SW, sht 25 BeL 
863, 63 642, 3 Anntas 7 
ye age he as Mayouile hy = 
Co., aon 4 SW 351, Ys Re be Meee < x04] fo te 
—Campau troi own 
ee. 62 NW 718. 


ell, 58 
—Smith v. State, 23 N. J. Le 
130, Chicago, 
“Where the claim of the public | AmR 480: Mi 


Nebr. 
able presumption knowledge hese 
acquiestence, while at the same time 24 P Tss. 


ood v. Nard. 3i4N 
Oh.—Penguite vw. Lawrence, 11 Oh. 


Borough, 136 Pa. 294, 20 A S01. 
S.. C—Hutto v. Tindall, 4 S ¢ Oastett +. Murray, 22 Towa 437. 


tty-Gen. Lake 
Land Co, 148 rte 231, a S ses. 


SS 174 SW 53. 
Nebr. w. Martin, £ Nebr! 
(nok ) S34 SS 33 NW Ss. 


Seuth 
ic 136 —s 234 20 A S01. 
Permissive 
owner's private rights are excluded, 


the user by the public will be re- 
Ssive_ only. 
Ga, 


ete, R. Co. S85, Dam 14 
anderschid wa 12S. 14 


. FI. Le} Ce, 182 MB M1, SS SS 
Toewa.—Jones _ ¥-. babenee i8i NW 
/i83; State « Teeker, 36 Towa 483; 
Daniels v. Chicasa, ete, R. Ca, 3 
| ies 323, 14 AmR 480; Mandersehié 


Debugue. 25 Iowa TS, 4 AmR 186; 


Seuth Bethichem 


Kan—To vw. Ceowee, 48 Kan. 
view | 345, 28 P S56 
| BMiss—New Orleans, ete, R. Ca % 
Ch ete, R.) Meve. 38 Miss $74. 
“38 NE Vés. i PR ee ye wv St. ti 263 ~ 
we St. Joseph, 263 M ae Ite SW SS Granite Bituzmi- 


Ca AS +7, 244 Bie. 


Bethlehem | § 
+S 1004; State ~% Waites i) 
#83; State Young, 2T Me. 239; Mis 
souri Tmstitate, ete. 1 Hew, 27 Ma 
2i1; Resenberger v. Miller, G1 Ma. 
Atty.~/} A. 323. 
Nebr.—Shaffer v. Stull, 32 Nebr. $4, 
143 NW $382: Rete wv. Subivan, = 
(Nebr. 178, 3] NW 668: Graham 
Hartnet Lye Neve. Sit) T NW 280s 
i161 ae ag oe & Nebr. (Ure®) 
wR 4 
be wv. Po 7S | RF AWoa « Hera MN EL 


wser—Uniess the 


“Statute of limitations has divested! not 


1 [18C.JJ 


the public vests in it an absolute right io the high- 
way of whieh the owner cannot divest the public*® 
In New York it is held that proof of user alone 
for twenty years is insufficient te show a read to 
be a public highway. The use must be associated 
with some act showing it to be a mght independent 
of the will of the owner. The road must either be 
Kept in repair or taken charge of by the publie au- 
thorities.** 

In Kentucky it is provided that, when land shall 
be laid off as a street and opened to the unrestricted 
use of the general public for five conseeutive years, 
it shall be conclusively presumed to have been dedi- 
eated to a ety as a publie street 

In Michigan under the statute providing that all 
reads not recorded which have been used as publie 
Inghways ten years or more or which may here- 
after be Jaid out and not reeorded and which shall 
have been used ten years or more shall be deemed 
public highways, it has been held that roads may 
beeome public highways by mere user,* that high- 
Ways se acquired are based upon an implied dedica- 


tion by the owner,** and that user for this statutory | 


peried conclusively establishes dedication 

In Minnesota, under a statute which provides that 
when any road or portion thereof shall have been 
used and kept im repair and worked for six years 
contimueusly as a public hichway the same shall be 
deemed as having been dedicated to the publie, 
the work required is only such as may be neces- 
sary, taking inte account the natural condition of 
the readbed.** 

In New Hampshire, under a statute providing 
that a highway used’as such for public travel over 
it, other than travel to and from a toll bridge or 
ferry, for twenty years, is a legal highway, adverse 
user of land by the publie for twenty years is con- 
elusive evidence of the right so to use the highway, 
not only as against the landowner but also as 
agaist the city or town to be charged with its 
maintenance or repair.** But where a highway has 
not heen laid out agreeably to the provisions of an- 
other statute relating to highways, nothing short of 
twenty years’ user can constitute a road a public 


40. Msrion v. Skillman, 127 In@} Mich. 271, 44 NW 270, 18 AmSR 441; 
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highway, no matter whether the way was dedicated 
to eis pubbe or held adversely.*§ 

In Rhode Island, under a statute whieh confers 
on a town council the right to declare lands for pub- 
hie highways which have been actually improved and 
considered as public highways for twenty years, the 
fact that a highway was repaired for fourteen years 
by a town, if considered proof of public use, is not 
such preof of a long or immemorial publie use as 
to warrant an inference of a dedication.*® 

In Utah, under a statute which provides that a 
highway shall be deemed and taken as dedicated and 
abandoned to the use of the public when it has been 
continuously and uninterruptedly used as a publie 
thoreughfare for ten years, an alley cannot be con- 
sidered dedicated to the public when the abutting 
owners have not only claimed but have exereised 
the mght to elose and open at will, and have re- 
peatedly done so without any protest being made 
either by the public at large or the public authori- 
ties, and where they have also made certain restric- 
tions on vehicular traffic which were always com- 
plied with®° 

In Wisconsin, under a statute which provides that 
all roads not recorded whiel shall have been used 
as public highways twenty years or more and roads 
not recorded which shall hereafter be used ten years 
or more shall be deemed publie highways, it has been 
held that a continuous and uninterrupted use of 
land as a highway during the period limited in the 
statute must be presumed, in the absence of proof 
to the contrary, to have been under claim of right 
and to ereate a prescriptive right in favor of the 
public,®? and in the absence of an intent to dedicate 
the publie acquires no rights by user for less than 
the statutory period.== 

[§ 119] e. User for Such Length of Time That 
Interruption Would Affect Private Rights and Pub- 
lic Convenience. Where land has been used con- 
tinuously by the public with the owner’s aequi- 
escence for such a length of time that private nghts 
and the public convenience and accommodation will 
be materially affected by an interruption of the 
enjoyment, a dedication will be presumed;*S and 
Ala.—Forney v. Calhoun County, 


130, 26 NE 676, 11 LRA 55; Waltmen/| Kruger v. Le Blanc, 70 Mich. 76, 37 84 Ala. 215, 4 S 153. 


v. Rund, 109 Ind. 366, 10 NE 117; Fi. tee $80; Baker v. Johnston, 21 Mich. 
e ~ 


Wayne v. Coombs. 107 Ind. 75, 7 NE} 


743; Cleveland v. Obenchain. 107 Ind. 44 Kruger v. Le Blanc, 70 Mich. 


591, S NE 624; Strong v. Makeever, | 76, 37 NW 830. 


102 Ind. 578, 1 NE 502, 4 NE iis) Campau_ Vv. 
Ross y. Thompson, 7T§ Ind. 80. +3560, 562, 62 NW 


fa] The reason, it is said, is not/ said: 


Pet errs Sh Vv. Wara, 19 Conn. 
~ Ga—Gartrell v. MecCravey, 144 Ga. 
688, S87 SE 917 (under statute so 


. Detroit, 104 Mich.| previding); Macon v. Franklin, 12 Ga. 
TiS (where it was / 239; Davis v/ State, 9 Ga. A. £30, T1 

“We consider the statute one/ SE 603. 

because an intent to dedicate is con-)| of repose, and the effect of user of 


Ti—Nelson v. Randolph, 222 Tl. 


elusively presumed, but because the / land as a highway by the public is | 531, 78 NE $14; Maywood Co. v. May- 


dependent upon extrinsic evi-| wood, 118 Tl. 61, 6 NE 866; Chicago 


all the owner’s right by destroyine 
his remedy. Marion vy. Skillman. 127! 
Ind 130. 26 NE 676, 11 LRA 55. 

[b] It is the twenty years" use of 
@ road that makes it a public high-| 
way regardless of its origin, and it is! 
Immaterial whether the use is with | 
the consent or over the objections of | 
the adjoining landowners. Strong a | 


*Makeever, 102 Ind. 578, 1 NE 5032, 4} 


NE 11 [disappr Greene County ¥} 
Huff, $91 Ind. 333]. ; 
41. Peo. v. Underhill, 144 N. Y./| 
316, 39 NE 333; Lewis v. New York.) 
ete, R. Co, 123 N. Y. 496, 26 NE! 
357; Speir v. Utrecht, 121 N. Y¥. 420, | 
24 NE 682; Peo. v. Osborn, $4 Hun} 
441, 32 NYS 358 [aff 155 N. Y. 685} 
mem, 50 NE 1120 mem]; Harriman v.| 
Howe, 78 Hun 280, 28 NYS 858 [aff} 
155 N. Y¥. 683 mem, 50 NE 1117) 
mem]; Matter of Rutland, 70 Misc | 
ee Me i MeG@ 6 
ulligan v. regor, 165 = 
222, 176 SW 112% ra | 
48. Adams v. Iron Cliffs Co. 78! 


‘in fact none was made.” 


dence which might tend to show that, / v. Wright, 69 Ill. 318; Himer v. Jean- 
while the user implied a dedication, / pert, 65 Ill. 428; Smith v. Flora, 64 
Tt is to be} Ml. 93. 
noted that nothing is said in these| Ind—Cleveland, ete, R. Co. v. 
eases as to the necessity of “adverse | Christie, 178 Ind. 691, 100 NE 299; 
user”). | Marion v, Skillman, 127 Ind. 130, 26 
46. Hansen vy. Verdi, $3 Minn. 44,| NE 676, 11 LRA 55; Indianapolis v. 
85 NW 306. 7 | Kingsbury, 101 Ind. 200, 51 AmR 749; 
47. Stevens v. Nashua, 46 N. H. | Ross v. Thompson, 78 Ind. 90: Bid- 
192; In re Campton, 41 N. H. 197. | inger v. Bishop, 76 Ind. 244; Mauck 
48. Stevens v. Nashua, 46 N. H./v, State. 66 Ind. 177; Evansville v. 
192; Smith vy. Northumberland, 36 N. : Evans, 37 Ind. 229; Holeraft v. King, 
H. 38; Northumberland v. Atlantic, | 25 Ind, 352; State v. Hill, 10 Ind. 219; 
ete. R. Co., 35 N. H. 574; Haywood |) McClaskey v. McDaniel, 37 Ind. A. 
v. Charlestown, 34 N. H. 33. | 59, 74 NE 1023. 
49. Eddy vy. Clarke, 38 R. I. 871,) Ky—Blliett v. Treadway, 10 B. 
95 A 851. | Mon. 22, 
50. Culmer v. Salt Lake City, 27 La—Smith v. New Orleans, 24 La. 
Utah 252. 75 P 620. Ann. 20; Saulet v. New Orleans, 10 
51. Hanson y. Taylor, 23 Wis. 547/ La. Ann. 81. 
foverr State v. Joyce, 19 Wis. 90] Me.—State v. Wilson, 42 Me. 9. 
(Dixon, C. J., dis.). Minn—Case v. Favier, 12 Minn. 
52. Cunningham v. Hendricks, 89! $9. 
Wis. 632, 62 NW 410. Mo.—State v. Muir, 136 Mo. A. 118, 
ss. U. S——Cincinnati v. White, 6/117 SW 620. 
Pet. 431, 8 L. ed. 452. Nebr.—Robison v, Gebauer, 98 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the doctrine of equitable estoppel applies with pe- 
culiar force to cases of this kind.* Under these 
circumstances no specifié length of user is neces- 
sary to constitute a valid dedication™ It is not 
necessary that the use should be for the term of 
years necessary to presume a grant; it may be for a 
less term,” if the duration of the term is such that 
the public accommodation and private rights might 
be materially affected by an interruption of the en- 
joyment of the easement.** And the length of time © 
of enjoyment is a fact for the jury to consider as 
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tending to prove an actual dedication and an ac- . 


ae 196, 198, 152 NW 229 [quot 
ej. 

N. J—New York, ete, R Co. 
South Amboy, 57 N. J. L. 252, 30 x 
628; State v. Central R. Co., 32 N. 
Jie 220. 

Or.—Parrish v. Stephens, 1 Or. 59. 


van, 76 Ala. 523. 


Ark—Jones v. Phillips, 59 Ark 323, / 


26 SW 336. 
Cal—Peo. y. Rinaige, 174 Cal. 7432,) 
164 P 6332; Seentactins vy. San Fran- 


cisco, 107 Cal, 462, 49 P 496; Siallard 
y. Cushing, 76 Cal 472, 13 P 427; 


Pa—Helfenstein v. Reichenbach, : Lge y- Spangier, 5 Cal. Unrep. Cas. 


23 Pa Co. 66; Scranton v. Griffin, 3/277, 42 P 617. 
LegGaz 86. Conn. Za Williams ¥. New York, eic., | 
BR. L—Hughes y. Providence, ete.,| BR. Co, 39 Conn 509; Chapin vy. State, 
Rx aot 2R I. 493. 24 roar 226. 
ag emacs Vv. Chicazo, ete, BR Ga—Georgia R., ete, Co. Atlan- 
o> 19 8. 284,103 NW 35. ta, 118 Ga. 486, 45 SE 256; ‘caine v.} 


Utah Pea ucttics v. Lynch, 22 Utah 
305, 64 P 955; _ Whittaker vy. Ferguson, 
16 Utah 240, 51 P 930. 

Vt—State v. Catlin, 2 Vt. 520, 22 
AmD 230. 

Va.—Winchester v. Carroll, 99 Va. 
727, 40 SE 37; Richmond v. Stokes, 
et pi (72 Va.) 712. 

g.—Jarvis v. Dean, 3 Bing. 447, 
11 eccF 221, 120 Reprint 535. 

But compare Hailey v. Riley, 14 
Ida. 481, 95 P 686, 17 LRANS 
(holding that a finding that the use 
of water on the streets of a town site 
is necessary for a reasonable enjoy- 
ment of the streets, and private 


Booth, 53 Ga. 609. 

Tlli—Chicago ‘vy. Chicago, ete, B 
| Co., 152 Ti 561, 28 NE 768; Illinois 
| Ins. Co. vy. Littlefield, 67 Ill 368; 
Hemingwzy v. Chicago, 69 Til 324 

Ind —Pennsylivania Co. v. Piotz, 
125 Ind. 26, 24 NE 343; Shelthouse! 
vy. State, 119 Ind. 509, 11 NE 484; Tai- 
eg y. Grace, 30 Ind. 389, 95 AmD 


Ky.—Hall v. McLeod, 2 Mete. 98, 


$6|74 AmD 460. 


La—dJohn T. Moore Planting Co. v. | 
Morgan’s Louisiana, etc. R., etc. Co. 
126 La. 840, 53 S 22; New Orieans, 
etc., R. Co. y. Carroliton, 3 La. Ann. 


rights and public convenience would | 282. 


be materially affected by an interrup- 


tion of the use of water on the/ ter, 116 Mass. 
Works vy. Fall River, 110 Mass 423: 


streets of such town site is not 


ficient to show.an intent to dedicate, | 


or the fact of dedication of such} 
water perpetually to a public use). 

54, Forney v. Calhoun County, 34 
Ala. 215, 221, 4 S 153; Noyes v. Ward, 
19 Conn. 250, 265. 

“Where the owner of land inten- 
tionally, or by culpable negligence, 
leads the public to believe that he 
has dedicated it to a public use, he 
will, upon every principle of fair and 
conscientious dealings, be estopped 
from denying the fact of such dedi- 
cation to the prejudice of those whom 
he has misled.” Forney v. Calhoun 
County, supra. : 

“This doctrine rests on the intel- 
ligible, rational, and wholesome prin- 
ciple of the common law, that, wher- 
ever a person has made representa- 
tions, or pursued a line of conduct, 
with a view to lead or induce others 
to adopt 2 particular course of action, 
and such representations or conduct 
have produced that effect, they shall 
be held to be binding and conclusive 

against him, and he shall not after- 
wards be permitted to retract or re- 
pudiate them, to the injury of those 
who have been induced thus to act.” 
Noyes v. Ward, supra. 

55.. MeClaskey v. McDaniel, 327 
Ind. A. 59, 74 NE 1023; Robison v. 
Gebauer, 98 Nebr. 196, 198, 152 NW 
ar fant Cyc]; Parrish v. Stephens, 

r. 59. 


56. Macon v. Franklin, 12 Ga 239; 
Hiner v. Jeanpert, 65 Tl. 428: Robi- 
son v. Gebauer, 98 Nebr. 196, 198, 152 
NW 329 [quot Cyc]; Williams v. Hud- 
son, 120 Wis. 297, 110 NW 239, 12 
LRANS 727. 

57. Cincinnati v. White, 6 Pet. (U. 
S.) 431, 8 L. ed. 452; Roundtree v. 
Hutchinson, 73 Wash. 414, 107 P 345, 
27 LRANS 875 
_ 58. Case v. Favier, 12 Minn. 89. 

Uv. Dixion, 9 


59. S.—Irwin__v. 
How. 10, 13 L. Robertson v. 


ed. 25; Roi 


Bond 81, 20 Be Cas. No. 11,930, 1 
' Mobile, ete., R. Co., 
sa ‘Ala, 224, 48 415; Steele v. Sulli-! 


Mass.—Sexton v. North Bridgewa- 
200; Fall River Print 


Durgin v. Lowell, 3 Allen 3938; Morse | 
v. Stocker, 1 Allen 150. 

Mo.— Field v. Mark, 125° Mo. 502, | 
28 SW 1004; Vossen v. Dautel, 116) 
Mo. 379, 22 SW 734; Brinck vy. Collier, 


56 Mo. 160; Stacey wv. Miller, 14 Mo. | 


478, 55 AmD 112; Coberly v. Butler, 
63 Mo. A 556: Kansas City, etc, R} 
Co. v. Woolard, 60 Mo. A. 631. 

N. Y.—Palmer y. Palmer, 150 N. Y.!} 
129, 44 NE 966, hee AmSR 653: Speir 
v. Utrecht, 121 N. Y. 420, 24 NE 682;) 
New York Cent., ete, R. Co. v. Os- 
sining, 141 App. Div. 765, 126 NYS 
517 [aff 207 N. Y. 648 mem, 100 NE 
1121 mem]; Buffalo v. Delaware. etc.. 
R. Co., 68 App. Div. 488, 74 NYS 343 
[aff 178 N. Y. 561 mem, 70 NE 1037 
mem]; Peo. v. Osborn, 84 Hun 441, 
32 NYS 2358 [aff 155 N. Y. 685 mem, 
50 NE 1120 mem]; Carpenter _v. 
Gwynn, 35 Barb. 395; Farmers’, etc, 
Say. Bank vy. Lockport, 39 Misc. 157, 
151 NYS 865; Buffalo v. Delaware, 
ete. R. Co, 39 NYS 4 

N. C—Davis v. Ramsey, a a8 cc 
ae Bordeau v. Williamson, 3 N. C. 

a Shore. er R Co vy. 
Cleveland, 1 OhS&CP 1, 1 OhNP 1. 

Or—Lewis v. Portland. 25 Or. 133, 
35 P_256, 42 AmSR 772, 22 LRA 736; 
Smith v. Gardiner, 12 Or. 221, 6 P 
771, 53 AmR 342. 

Pa—F¥rankford, etc., City Pass. R. 
Co. v. Philadelphia. 175 Pa. i120, 34 

A 577: Com. v. Barker, 140 Pa. 189, 
a A 243; Weiss vy. South Bethichem 


Borough, 136 Pa. 294, 20 A 801: Grit-| 


fin’s App., 109 Pa 150; Gowen v. 
Philadelphia Exch. Co.. 5 Watts &S. 
141, 49 AmD 489; Neill v. Gallagher, 
10 Phila. 172; Biddle v. Ash, 2 
Ashm. (Pa.) 211. 

Tenn—McKinney v. Duncan, 121) 
Tenn. 265, 118 SW 683; Jackson v. 
State, 6 Coldw. 532; Worth v. Daw-/ 


son, 1 Sneed. 59. 
Tex.—Ramthun vy. Halfman, 58 


Tex. 551. 
Biunt, 49 Utah 


Utah.—Morris v. 
243. 161 P 1127. 
Bacon vy. Boston, etc, R: Ce., 


tL— 


eeptance by the 

{§ 120] f. Public User of Private Way. Where 
the proprietor of land constructs a road over it for 
his own convenience, the mere user thereof by the 
public, by sufferance of the proprietor, no matter 
how long continued, will not show a dedication of 
the way to the publie use nor vest any right in the 
public to the way.*? 
been uniformly held that a way constructed merely 
to provide convenient access to the owner’s place 
of business,” as for imstanee, to a railroad depot,** 
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publie.*# 


In applying this rale, it has 


{82 Vt 421, 76 A 128; Strong v. Wales. 
§- Vi. 361; Morse vy. Ranno, 32 Vt 
B. 


Wis. Cunningham vy Hendrick= 
£8 Wis. 6322, 62 Yr 4 410; State v- 
| McCabe, 74 Wis. 431, 42 NW 222. 

Eng—Peul v. com 1 @ B. 832, 
41 ECL 798, 113 Reprint 1350; Rex 
v. St Benedict, 4 B & Ald 447, 6 
ECL 555, 106 Reprint 1001. 

Ont—Duniap v. York Tp.. i6 Grant 
Cr (CU. €y eg Reg. v. Plunkett, 21 
gD OE & 2G = 

fa] aiontne the use of 2 
of beach according 
the establishes no inient to 
dedicate a highway any more than 
the reception and enteriazinment of a 
| traveler over night could establish an 
| intent to enteriain him as 2 perma- 
nent guest. Peo. v. Rindge, 174 Cal 
| 743, 164 P 633. 

J Beason for rule—*“A license 
| by a business man to enter his prem- 
ises, extended to the public to atiract 
j}eustom, and as an auxiliary to the 
| promotion of such business, can not 
| be consirued to be a dedication how- 
)ever long continued.” Gage v. Mo- 
| bile, ete, R. Co., $4 Ala. 224, 226, 4 
|S 415. ‘To same effect New York 
|} Cent, ete, R. Co. v. Ryan, 7i Misc 
| 2441, 129 NYS 55. 
| 60. Bradford v. Fultz, 167 Iowa 
686. 695, 149 NW $25 (where it was 
}said: “One may invite the public to 
deal with him, or to visit him and 
provide a distinct way for the use of 
the public in so doing, and yet not 
give it to the public for public use. 
!... It is then but a private way, 

provided for the use of the public in 
} dealing with the individuai”). 
| 6L. Conn—Loomis v. Connecticut 
}R, ete, Co, 78 Conn. 156, 61 A 539; 
Williams v. New York, etc, R. Co, 
139 Conn 509. 
| Ill—Chicago v. Chicago, ete, R. 
| Co., 152 TH 561, 38 NE 768. 
N. ¥.—New York Cent. etc. R. Co. 
v. Ryan, 72 Misc. 241, 129 NYS 55. 
Oh.—Cincinnati, etic, R. Co. v. 
Roseville. 76 Oh. St 108, 31 NE 173. 
Wt—Baiton v. Boston, etc, R. Co. 
$3 Vt 421, 76 A 123. 

Wash—Columbia, eic, R. Co. v. 
| Seattle, 33 Wash. 513, 74 P 670. 

[2] Wlustrations—(1) An intent 
| by 2 railroad to dedicate a street is 
not shown by proof that a way over 
its tracks and uninclosed lands had 
been used for about forty years by 
the public, when during the entire 
time the way was maintained by the 
company and the use by the public 
Was merely permissive. Cincinnati, 
ete; R. Co. v. Roseville, 76 Oh St 
198, $1 NE 178. (2) Where plaintit 
occupied certain land by piles and 
planking, and used the same as an 
approach to its railway tracks and 
depot, the use of a portion of the 
tract by the public by plaintiffs per- 
mission for the purpose of gaining 
aecess to plaintiffs premises was 

permissive in character, and imsuffi- 
eat to constitute a dedication of the 
part so used as a highway. _Colum- 
bia, etc, R. Co. v. Seattle, 33 Wash. 
513, 74 P 670. (3) That a railroad 
company placed planks cikeecaat the 

rails of its track at a certain place 
| hear its station, and permitted free 
access to and from its station across 
its tracks at such place. and permit- 
| ted patrons of the post office and the 
(express and telegraph company which 


106 [18C.J.] 


a wharf,®? or a store,®* does not become a public 
way from user by the public in going to and from 
such place of business. So also in applying the 
general rule it has been held that where adjoining 
landowners agree to reserve an alley between their 
premises for their own use, the fact that the same 
for years is open to the public use and that in sev- 
eral conveyances it is described as an alley will not 


make it a public easement ;** nor can the leaving of. 


a lane open through one’s farm to accommodate 
his own premises and his neighbors’ be construed 
as anything more than a mere license revocable at 
any time.*® The general rule is especially applicable 
where the intent not to dedicate is evinced by the 
maintenance of gates across the way,°® or by the 
fact that the use is permitted only at certain times 
of the year;°7 and the proprietor can prohibit the 
use at any time or discontinue it altogether at his 
pleasure.®® To establish a dedication, the user must 
be accompanied by acts which show it to have been 
claimed as a right and not by permission of the 
owner, such as working on it, keeping it in repair, 
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where the owner of land grants a private right of 
way over his land to neighboring owners, the mere 
fact that it is used without objection by others go- 
ing to and from their own lands does not establish 
a dedication ;’° and the fact that, without intent to 
make a dedication, a wharf owner permits its use 
by some of the public who do not come thereon for 
the purpose of transacting business should not op- 
erate to defeat his title.” 

[§ 121] g. User of Uninclosed or Unimproved 
Land. In determining the fact of acceptance of 
dedication by public user, sparsity of population and 
infrequency of.travel may be considered.’? <A dis- 
tinction is very generally observed between the 
claim of a way through inclosed and cultivated land 
and of a way over uninclosed wild or unimproved 
land.78 While there is some authority to the con- 
trary,’* or at least for not accepting the rule in its 
fullest extent,’® it is very generally held that user 
by the public of uninclosed wild lands, no matter 
for how long a period it may be continued, raises no 
presumption of dedication and confers no right in 
the public as against the proprietor of the land.*® 


and requiring the removal of obstructions.®® So 


were close by, together with passen- 
gers, shippers, school children, and 
persons living near the station, to use 
such crossing, did not show a dedica- 
tion of it as a public highway. Bacon 
v. Boston, etc., R. Co., 83 Vt. 421, 76 
A 128.. (4) Where plaintiff railroad 
company acquired certain land by 
deed requiring plaintiff to use it ex- 
clusively for railroad purposes, and 
since 1861 it had been used by plain- 
tiff and its patrons in going to and 
from a station and freight buildings, 
such use by the public, together with 
the removal of a watering trough 
and hydrant therefrom by the village, 
did not show a dedication of the land 
to public use, so as to deprive the 
railroad company of the right to a 
preliminary injunction restraining 
the village from further work on the 
land during the trial of the question 
of right on the merits. Lehigh, etc., 
R. Co. v. Warwick, 78 Misc. 1, 137 
NYS 658. 

62. Irwin v. Dixion, 9 How. (U. 
S.) 10, 13 L. ed. 25; Lewis v. Port- 
land, 25 Or. 133, 35 P 256, 42 AmSR 
772, 22 LRA 736 (where it was said: 
“While, then, anybody might be al- 
lowed to travel over this space from 
the warehouse east to the wharf and 
river, when convenient and not injur- 
ing the owner, it would not be 
because it had been intended to 
give to the public a right of way over 
these premises, but because he him- 
self intended to travel over it, and 
while so doing, and so leaving it 
open, would not be captious in pre- 
venting others from traveling 
there’). 

63. Loomis v. Connecticut R., 
etce., Co. 78 Conn. 156, 61 A 539; 
Morse v. Ranno, 32 Vt. 600. 

64. Illinois Ins. Co. v. Littlefield, 
67 Ill. 868; Mitchell v. Denver, 33 
Colo. 37, 78 P 686 (holding that, 
where the owners of certain property 
platted the same, expressly reserving 
a strip between two blocks for their 
private use, that the city or some of 
its constituent municipal corporations 
six or seven years before the trial 
of an action to recover the same 
graded such strip as a street, put up 
‘signposts at the intersection of ad- 
joining streets, and placed thereon 
the names of such streets, was not 
sufficient evidence of agquiescence by 
the owners of the strip to establish 
a common-law dedication thereof). 

65. Coberly v. Butler, 63 Mo. A. 
556; Jackson v. State, 6 Coldw. 
(Tenn.) 532. 

66. Ark.—Jones v. Phillips, 59 
Ark. 35, 26 SW 386. 
Cal.—Quinn_v. Anderson, 70 Cal. 


454, 11 P 746. 
PTE Se v. Stayton, 5 Del. 
jfowa-—State v. Green, 41 Iowa 


Me.—Cyr v. Madore, 73 Me. 53. 

Mo.—Field v. Mark, 125 Mo. 502, 
28 SW 1004. 

Wis.—Jones vy. Davis, 35 Wis. 376. 

And see supra § 109. 

67. Bradford v. Fultz, 167 Iowa 
686, 149 NW 925 (where it was said 
that such a use was in the nature 
of a license revocable at the owner’s 
pleasure). 

68. Hall v. McLeod, 2 Mete. (Ky.) 
98, 74 AmD 400; Coberly v. Butler, 
63 Mo. A. 556; Com. v. Barker, 140 
Pa. 189, 21 A 243. 

[a] Reason for rule.—‘‘A different 
doctrine would have a tendency to de- 
stroy all neighborhood accommoda- 
tion in the way of travel; for if it 
were once understood that a man, by 
allowing his neighbor to pass through 
his farm without objection over the 
passway which he used himself, 
would thereby, after the lapse of 
twenty or thirty years, confer a 
right on him to require the passway 
to be kept open for his benefit and 
enjoyment, a prohibition against all 
such travel would immediately en- 
sue.” Hall v. McLeod, 2 Metc. (Ky.) 
98, 101, 74 AmD 400 

69. Jackson v. State, 6 Coldw. 
(Tenn.) 532. 

70. Silva v. Spangler, 5 Cal. A. 
277, 48 P 617. 

71. Savannah y. Standard Fuel 
Supply Co., 140 Ga. 353, 78 SH '906, 48 
LRANS 469. : 

[a] Beason for rule.—tIn the ab- 
sence of proof by express dedication 
and acceptance, Such use by the pub- 
lic will be regarded in the nature of 
a license, and of itself will be in- 
sufficient to raise an inference of its 
dedication as a street by the owner. 
Savannah vy. Standard Fuel Supply 
ee 140 Ga. 353, 78 SE 906, 48 LRANS 


72. Wheeler v. Oakland, (Cal. A.) 


73. Davidson v. Nantz, 177 Ky. 50, 
197 ae 520; Hutto v. Tindall, 40 S. 


Cc. 

74, Worrall v. Rhoads, 2 Whart. 
(Pa.) 427, 431, 30 AmD 274 (where it 
was said: ‘There seems to be no 
reason for making any distinction be- 
tween the legal effect of a person’s 
occupying, for the space of twenty- 
one years, a way over the clear land 
of another, which is enclosed by a 
visible fence, and his clear or wood- 
land that is unenclosed, or enclosed 
merely by an ideal one. For all are 


considered as enclosed by the law; 
and the owner is entitled to be pro- 
tected in the quiet, exclusive and un- 
disturbed enjoyment of the latter de- 
scription of land, as much, and to as 
great an extent as in that of the for- 
mer. It is therefore obvious, that 
such an occupation of a way over 
either, is equally opposed to the ab- 
solute right and dominion of the 
owner over his land, and can only 
be lawfully exercised by another, 
either as a matter of right, under a 
grant from him, or by leave or favor. 
But in the absence of all evidence, 
tending to show that such long-con- 
tinued use of the way may be re- 
ferred to a’license, or other special 
indulgence, that is either revocable 
or terminable, the conclusion is, that 
it has grown out of a grant by the 
owner of the land; and has been exer- 
cised under a title thus derived; the 
law favors this conclusion, because 
it will not presume any man’s act to 
be illegal. It is also reasonable to 
suppose the owner of the land would 
not have acquiesced in such enjoy- 
ment for so long a period, when it 
was his interest to have interrupted 
it, unless he felt conscious that the 
party enjoying it had a right and a 
title to it, that could and ought not 
to be defeated. And beside, seeing it 
can work no prejudice to any one, 
excepting to him who has been guilty 
of great negligence, to say the least 
of it, public policy and convenience 
require that this presumption should 
be made, in order to promote the 
public peace, and quiet men in their 
possession”). 

75. Ely v. Parsons, 55 Conn. 83, 
10 A 499 (holding that in case of 
uninclosed and _ uncultivated land, 
dedication by the owners can be 
found upon ‘mere user of the road by 
the public; but the fact that land 
over which a way by dedication is 
claimed is uninclosed woodland ought 
greatly to weaken and often to over- 
come the presumption of an inten- 
tion to dedicate to be derived from 
the use). 

76. U. S.—Boston v. Lecraw, 17 
How. 426, 15 L. ed. 118 

Ala.—Tutwiler v. Kendall, 113 Ala. 
664, 21 S 332; Rosser v. ‘Bunn, 66 
Ala. 89; Sultzner v. State, 43 Ala. 24; 
Hoole v. Atty.-Gen., 22 Ala. 190. 

Cal.—Harding v. Jasper, 14 Cal. 


642. 

Ill—Hansen y. Green, 275 Ill. 221, 
113 NE 982; Herhold v. Chicago, 108 
Ill. 467; Kyle v. Logan, 87 Ill. 64; 
Kelly v. Chicago, 48 Ill. 388; Warren. 
v. Jacksonville, 15 Ill. 236, 58 AmD 
610; Peyton v. Shaw, 15 Ill. A. 192; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Sunilarly it has been held that a city’s acquiescence 
in a public use of unimproved beach land did not 
create a presumption of its intention to dedicate it 


to a public use.*? 


[§ 122] h. Necessity of User by General Pub- 
lic. While the uninterrupted use and enjoyment of 
land as a road or way by a limited number of per- 
sons for a sufficient length of time may establish a 
private right of way, it is manifest that no dedica- 
tion or public easement would arise from such 
In order to acquire a public easement the 
user must be by the public at large.’® 
Necessity of User along Definite 
In order that user by the public may create 
a way by dedication or prescription the travel must 
be confined to a definite and specific line.8° No pub- 
lie easement can be acquired where the line of travel 


user.7§ 


[§ 123] > 2 
Line. 


Fox v. Virgin, 11 Ill. A. 513; Harper 
v. Dodds, 3 Ill. A. 331. 


Sa rae AT Br v. State, 7 Blackf. 
Iowa.—State v. Kansas City, etce., 
R. Co., 45 Iowa 139 


Ky.—-Bowman v. Wickliffe, 15pB; 
Mon. 84. 

La.—Vicksburg, etc., R. Co. v. Mon- 
roe, 48 La. Ann. 1102, 20 S 664. 

Nebr.—Rube v. Sullivan, 23 Nebr. 
779, 37 NW 666; Rathman v. Noren- 
berg, 21 Nebr. 467, 32 NW 305; Gra- 
bee v. Hartnett, 10 Nebr. 517, 7 NW 

N. Y.—Strong v. Brooklyn, 68 N. 
Y. 1; Peo. v. Osborn, 84 Hun 441, 32 
NYS 358 [aff 155 N. Y. 685 mem, 50 
NE 1120 mem]; Harriman v. Howe, 
78 Hun 280, 28 NYS 858 [aff 155 N. 
Y. 683 mem, 50 NE 1117 mem]; Mat- 
re of Hand St., 52 Hun 206, 5 NYS 

Oh.—Boeres v. Strader, 13 Oh. Dec. 
(Reprint) 414, 1 Cine. ‘Super. 57. 

S. C.—Hutto v. Tindall, 40 S. C. 
L. 396. 

Tenn.—Russell v. State, 3 Coldw. 
119; Hewitt. v. Pulaski, (Ch. A.) 36 
SW 878. 

Tex.—Taylor, ete, R. Co. v. War- 
ner, 88 Tex. 642, 32 SW 868; Gulf, 
etc., R. Co. v. Montgomery, 85 Tex. 
64, 19 SW 1015; Worthington v. 
Wade, 82 Tex. 26, 17 SW 520; Inter- 
national, etc., R. Co. v. Cuneo, 47 
Tex. Civ. A. 622, 108 SW 714; San 
Antonio v. Sullivan, 4 Tex. Civ. A. 
451, 23 SW 307. 

Utah.—Whittaker v. Ferguson, 16 
Utah 240, 51 P 980; Wilson v. Hull, 
7 Utah 90, 24 P 799. 

Vt.—Morse v. Ranno, 32 Vt. 600. 

Can.—Heimineck v. Edmonton, 28 
Can. S. C. 501 [rev 2 Terr. L. 462]. 

See also Campbell v. Pond, 44 N. B. 
357 (holding that the fact that an 
owner of uncultivated land in the 
country permitted the user of the 
road for teams and foot passengers 
was not in itself conclusive proof of 

*an intent to dedicate). 

[a] Beasons for rule—(1) The 
mere failure to manifest an (objection 
under such circumstances ‘does not 
authorize an inference that the mind 
of the owner consents. The infer- 
ence in that case is that the proprie- 
tor did not understand that the land 
was being appropriated for the per- 
manent use of the public as a high- 
way.” Wilson v. Hull, 7 Utah 90, 92, 
24 P 799. (2) “When the way passes 
over woodland, those who travel over 
it commit no trespass, (at least not 
until after notice to desist,) and sub- 
jects the owner to no loss or incon- 
venience. To prohibit them would 
be considered churlish; and would be 
ineffectual, unless a constant watch 
was kept to prevent them. And to 
require the owner to secure his land 
against an adverse claim, by a use 
not actionable, of a way over it, 
would to that extent, exclude his 
property from the protection of the 
law.” Hutto v. Tindall, 40'S. C. L. 
396, 400. (3) The fact that a road 
over uninclosed land has been trav- 
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others.8?3 


[§ 124] 


a dedication.®® 
claimed it is for 


pliance with the 


.eled over by the public for more than 
“twenty years is not sufficient ‘to 
show a dedication in a country where 
every one feels himself at liberty to 
pass at will over all uninclosed 
lands.” Gulf, ete., R. Co. v. Mont- 
gomery, 85 Tex. 64, 67, 19 SW 1015. 
{b] Uncultivated domain of the 
United States.—The doctrine of dedi- 
cation inferred from user is not ap- 
Plicable to the extensive uncultivated 
domain of the United States. 
Phipp v. State, 7 Blackf. (Ind.) 512. 
77. FEF. A. Hihn Co. v. Santa Cruz, 
170 Cal. 436, 448, 150 P 62 [cit Cyc]. 
78. Tupper v. Huson, 46 Wis. 646, 
1 NW 332. 
i. ie Ill. Harper v. Dodds, 3 Ill, A. 


a) —Bradford v. Fultz, 167 Iowa 
vod ee NW 925. 

C.—State v. Allen, 107 S. C. 132, 
92 as 193, 
eos .—Russell v. State, 3 Coldw. 

Wis.—Tupper v. Huson, 46 Wis. 
646, 1 NW 332. 

[a] Thus the existence of an In- 
dian trail over land and the subse- 
quent occasional travel of a citizen 
over such trail do not show a dedica- 


tion. Russell v. State, 3 Coldw. 
(Tenn.) 119. 

80. U. S—wU. S. v. Rindge, 208 
Fed. 611. 


Cal.—F. A. Hihn Co. v. Santa Cruz, 
170 Cal. 436, 448, 150 P62 [cit Cyc]; 
Harding v. Jasper, 14 Cal. 642; Hib- 
berd v. Mellville, 3 Cal. Unrep. Cas. 
879, 33 P 201. 

Colo.—Starr vy. Peo., 17 Colo. 458, 
30 P 64, 

Del.—State y. Thomas, 4 Del. 568. 

Tll.—Ottawa v. Yentzer, 160 Ill. 
509, 43 NE 601; Owens v. Crossett, 
105 Ill. 354; Gentleman vy. Soule, 32 
Ill. 271, 88 AmD 264. 
ao Arete hs Fi v. Furman, 36 Iowa 

Ky.—Bowman v. Wickliffe, 15 B. 
Mon. 84. 

Pa.—Verona v. Allegheny Valley 
R. Co., 152 Pa 368, 25 A 518. 

s. C.—Turnbull vy. Rivers, 14 8. C. 
L. 131, 15 AmD 622, 

Eng.—Chapman v. Cripps, 2 F. & 
F. 864; Schwinge v. Dowell, 2 F. & F. 
845; Robinson v. Cowpen Local Bd., 
63 L. J. Q. B. 235. 

[a] Occasional and irre trav- 
el across a ranch by land claimants 
and hunters is not evidence of dedi- 
eation of the land to the public by 
the owner for highway purposes, nor 
does it constitute the adverse use 
necessary to establish a presumption 
of such dedication. U.S. v. Rindge, 
208 Fed. 611. 

81. State v. Thomas, 4 Del. 568; 
Owens v. Gunaett, 105 ll. 354. 

82. H. A. & L. D. Holland Co. v. 
Northern Pac. R. Co., 208 Fed. 598 
[aff 214 Fed. 920, 131 CCA 216]; Bow- 
man v. Wickliffe, 15 B. Mon. (Ky.) 
84. And see Hibberd v. Mellville, 3 
Cal. Unrep. Cas. 879, 33 P 201 (where 
it was held that a road which has 
been changed from time to time for 
its whole length by the owner, which 
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varies to a considerable extent,’ or where the owner 
of the land himself frequently changes the position: 
of the road or pass way,°? which fact itself creates 
the presumption that no right was claimed by 
Nevertheless slight deviations in the line 
of travel leaving the road substantially the same 
may not destroy the rights of the public.** 

E. Province of Court and Jury—l. 
Questions for Court, It is the province of the court 
to instruct the jury what facts are relevant and 
what facts if believed by them would constitute a 
valid dedication,®® and if the facts are undisputed 
it is for the court to decide whether there has been 
So where a statutory dedication is 


the court to construe the same and 


determine whether there has been a sufficient com- 


statutes.57 It is also for the court 
has been barred by several gates, to 
be opened and closed by persons 
passing over it, and which for twelve 
years had no work done on it or 
money expended on it by the road 


overseers, is not a highway by dedi- 
eation), 
{a] Thus the temporary use of 


unoccupied portions of a railroad 
right of way by the public or ad- 
joining owners for street purposes 
was held not to constitute a common- 
law dedication of the land as a street 
by the railroad company, where as 
fast as required it was occupied by 
the company and its lessees with 
structures used in connection with 
its railroad business. H. A. & L. 
D,. Holland Co. v. Northern Pac. R. 
Co., 208 Fed. 598 [aff 214 Fed. 920, 
131 CCA 216]. 0 

15, B. 


83. Bowman v. Wickliffe, 
Mon, (Ky.) 84. 

84 Ark.—Howard vy. State, 47 
Ark, 481, 2 SW 3381. 

Ill— Gentleman v. Soule, 32 Ill. 
271, 88 AmD 264. 

Ind.—Ross_v. Thompson, 78 Ind. 


90; Small v. Binford, 41 Ind. A. 440, 

83 NE 507, 84 NE 19; Gillespie v. 

Buling, 41 Ind. A. 217, 883 NH.728. 
Iowa.—Kelsey v. Furman, 36 Iowa 
4 


Or.—Douglas County Road Co. v. 
Abraham, 5 Or, 318. 

Tex.—Compton vy. Waco Bridge Co., 
62 Tex. 715. 

Wis.—Wyman vy. State, 13 Wis. 663. 

Ont.—Frank v. Harwich Tp., 18 
Ont. 344. 

{a] Thus the fact that the course 
of the road deviates from a _ state 
line to avoid trees and mud is imma- 
terial. It is sufficient that the line 
of travel remains substantially un- 
changed. Gillespie vy. Duling, 41 Ind. 
A. 217, 83 NE 728. 

85. Maenner v. Carroll, 46 Md. 193; 
Downend v. Kansas ik ce 71 Mo. A. 
529; Wood yv. Hurd, 34 N. J. L. 87. 

86. Harding v. Hale, ‘61 Il. 
German Bank v. Brose, 69 NE 300, 
32 Ind. A. 77, 69 NE 300; Kennedy v. 
Cumberland, 65 Md. 514, 9 A 234, 57 
AmR. 346. 

87. Wolfe v. Sullivan, 133 Ind. 331, 
32 NE 1017; Miller v. Indianapolis, 
123 Ind. 196, 24 NE 228; Evansville v. 
Page, 23 Ind. 525; Downer v. St. 
Paul, etc., 23 Minn. 271; Hanson v. 
Eastman, 21 Minn. 509; Sanborn v. 
Chicago, ‘etc., R. Co., 16 Wis. 19. 

[a] If the plat is not in the strict 
and narrow sense of the word a writ- 
ten instrument, it is so closely anala- 
gous to one as to fall within the rea- 
son of and be governed by the gen- 
eral rule which confides the construc- 
tion of written instruments to the 
court and not to a jury. Hanson v. 
Eastman, 21 Minn. 509. 

[b] Where the plat is not execut- 
ed pursuant to the statute, but is 
used merely to show an intent to ded- 
icate along with other facts and cir- 
cumstances, it is not for the court to 
determine the force and effect of the 
plat, but the whole question should 
be left to the jury, by analogy to the 
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to eonstrue and determime the effect of 
claimed a dedieation is made* and also 
the effect of resolutions of a municipal counell as 
constituting an acceptance of dedication= - 


whieh it is 


[§ 125] 2 Questions for Jury. 


constitutes a dedication is a question of law?* the 
decisions yery generally lay down the rule that the 
question whether an easement has been created by 


dedication is a question of fact to 


and passed upon by the jury and not a mere ques 
tien of law to be decided by the court provided 
of eourse the facts are not im dispute,” that is to 


say, the question of intent, the 


VUL CONSTRUCTION, OPERATION, 
A. Construction of Dedication—1. In 
¢ dedication must be un- 


[§ 126] 
General In all cases 
tile that if 2 contract be 


s& Camden 
Co. 3 SF. Ie 260, 
Talbott ~ Bichm 
Grait. (42 Va.) 625. 

33. Richmond v. Gallego Mills Co, 
162 Wa. 163, 45 SE £77. 

. Ind—Woilfe _¥- Sullivan, 132 

Burke, 92) 


Kan.—Kaneas City 7 
Kan. 226, 144 P 193. 

Mion—Downer y. St. Paul, cite; 
Co., 23 Minn 271 
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im wv. McClure 167 Cal 
4; Peo. v. Dreher, 161 
Cal. 274, 34 P £67; Quinn + Ander- 
Harding 


45%, 11 © T46; 
wv. Jasper, 14 Cal $42. 


mel, 2% Conn. 
29 Comm 157. 
tilL—figin y. Beckwith, 119 10. 267, 
16 ME 523; Harding v. Bale, 61 TL 
192, Grube w. Nichols, 26 Ti 92:| 
Daniels y. Peo., 71 Wl 139- Alvord v_| 
Astley, 17 Til 262; Gerhards v. Jonn- 
son, 104 Til A. 63; Maliman ~ Chi 
Ze, Co, 4. Ii A 229 
wv. Conrad, 162 Ind 
243, 2 NE $02; Indianapolis y Kings- 
bury, 161 Ind. 260. 51 Amp 749. 
482, 72 MW 10646: Menderschid vy. 
Du 29 towa 73, 4° amE 196. 
Kan.—Cheney vw. Anderson, 72 Kan. 
696. 4 P 127- Reymond v. Wichita, 
Kan. 523, 532, 79 P 322 (ett Crej. 
Ky—Terrell vy. Hart, 99 sw 953, 
23 Kyl $01; Greenup County vy. 
Maysville, ete, B. Co. 21 SW 231, 14| 
Eyl. 699. 
Mich.—Adéams v. Tron Cliffs Co, 7s | 
Mich. 271, 44 NW 276, 1¢ AmsR 444 | 


45 Green ¥. Canaan, | 


-—Agne ¥. Seitsinzer, 164 towa | 


Minn —Sxjezzerud + Misinezpotlis, 
ete. BR. Co, 33 Minn. 56, 35 NW 572- 
urley vy, 3 i . ete. Co. 34 


s 
$ 
i 
2 


Orleans, ete, BR. Co. v. 
ae 39 Wise, 374. 


6 —Benton wv. ss, 
637, 1138 SW 41%, 129 AmsR a 
Gamble v. St. Lonis. 12 Mio. 617: | 

j a-y Kansas City, 199 Mo, A_| 
329, 16% SW 296. 

Netr—Langan wv. Whalen, 67 Nebr. } 
299. 92 NW 292. j 

W. I-—Camden + WeAndrews, ete, 
Co, 43 NM J. lL. 266, 267, 3 & 1924 
fet Cre]; Palen + Occ 


; NYS 7483; Plack ~ Green 


| 2 Wis 153, 66 Armd 


ring 
| dedication is by 
|v Haye 
j bl 


m City, 72! Cork Co. 210 Fed. #18, 127 COA 


DEDICATION 


deeds, by | tion,* and the 


of law and 


Although what 


be submitted to | for the jury to 


| if dedication 
session.7* 
fact of dediea- | ~ 


W. J_ L. 15, 62 & 947; Atlantie City v. 
Grom, 63 N. J. L. 676, 54 A $60. 

N_ ¥—iselim vy. Starin, 

453, 29 NE 48% [mod 71 Hun 164, 24 

island, 122 

WY. 107, 25 NE 267: Marrow v. Rea- 


| mer, 76 N. ¥. 591: Newton wv Dun- 


kirk, 121 App Div. 296, 106 NYS 125- 

MeeVee v Watertown, $2 Hun 306. 36 

ee $70; Gould v. Glass, 19 Barb. 
79. 
P2.—-Lee 


Pittsburzh B. 


ampion Tract. Co, 


Denohough w. rocuae 26 Pa. Co. 456. | 


te, R. 
Ayers, (Civ. A) 149 SW 1068. 
Vt—Folsom v. Underhill, 36 Vt 
Haye, & Wash 

187, 33 P 583. 
Wis.—Ezstland vw. Fogo, 53 Wis. 
274, 16 NW 632: Gardiner v. Tisdale, 


467_ 
Eng —Bateman v. Bluck, 12 oe BSB. 
63, 113 


376, $3 ECL 876, 14 EnghLeka 
Reprint 329, 12 ERC 352. 

N_ B—Ridesat v. Howlett, 13 Dom 
LR 29%, 12 EastLE 527: 
Applications rule.—(1) 


fa} of 
Where a-landowner plants 2 hedge 


| 586. 


Wash—Tilzie v. 


\several feet inside of a rail fence 
Which separates his land from a road | 


and subsequently removes the rail 


| fence, the question whether he dedi- 
cated the strip between the hedze| 


and the rail fence as a part of the 


toad is 2 question of fact to be de- 


termined from all the facts and cir- 
camstances in the case, including the 
facet that hedge trimmings were al- 
lowed to zecumulate thereon. rr 


mony wv. Clark 256 Ill 57, 95 NE 47. 


(2) Where an owner of 2 lot erects 
2 building four feet from the street 


line, and for thirty-five years allows | See 


the public te use such strip axa part 
of the pavement, in am action for 
damages when the city makes the 
street line conform to the line of his 
bailding the question of 2 dedication 
of the strip to public use is for the 


139, 57 & 523. 


ted 
j te certain plat- 
the eontindation of a 
on the plat, the 
implication if at all, 


ted lands, By 
stréet appez 


| and is 2 question for the fetagane 


% Wash. 137, 35 P 5 
The | Of 


dressed in 2 rather unusual degree | 


t6 the plain common sense of- 2 jury, 


toe their knowledge of human nature. | 


and te their observation of the way 
things are ordinarily done. Morse 
¥. Zeize, 34 Minn. 35, 24 NW 237. 


$2. Harding v. Hale, 61 Hl 192. 
see supra § 124 


S—Camden vw. horns 9 


to be decided by 
_ eases whieh declare that the question whether dedi- 
| eation has or has not been made is a mixed 


_ directions of the court on consideration of all 
_ €ireumstaneces of the ease, and this is 
_Inore aceurate. statement of the rule. It is also 


_ boundaries of the property 
exists, it confers present right of pos- 


L4@ WEY. | 


| 

h ¥. Philadeiphia, ete, 
| Ei. Co, 25% Pa. 518, 102 A 474- Pyle w | 
Co., 247 Pa; 113, 93 A| 
| 1917 Waters wv. Philadetphia, 20¢ Pa. 
133, 27'A& 523; Klembhans vy. North-| 


| 98 
| 559, 
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acceptance ** are questions of fact 
the jury. ‘There are, however, 


ques- 
under 


a 


faet to be found by the jury 


determine the territorial limit and 
dedicated, and whether, 


AND EFFECT OF DEDICATION = 
_ derstood and construed with reference to the objects 
and purposes for whieh it was made,® in conjane- 


Ark —Ayers vy. State, 59 Ark 26, 
| 26 Sw 19. z oe 
Cal—Hartley v. Vermillion, 7 Cal 
| Unrep. Cas. 15, 70 P 273; Myers v. 
| Oceanside, 7 Cal. A. $7, 92 P 636. 
aaa as App., 30 Conn. 248, 
67 A 391. ; 

| HL—Grube v. Nichols, 36 Ill. 92. 

|_ Ind—German Bank y. Brose; 32 
| Ind. A 77, 69 NE 300. 

errell wv. Hart; 90 SW 953, 28 


$5. Conn.—Hartford v. New York, 
| éte, R Co.*59 Conn. 250, 22 A 37. 
| i_—Hiilimer v. Behr, 264 If. 568, 
166 NE 481: 
| WN. J—Sehmidt v. Spaeth; $2 N. J. 
| L. 575, $3 A 242. 
| WN. ¥.—#Fleck v. Green Island, 122 
|N. ¥. 107, 25 NE 267; Peo. vw. Loeh- 
| felm, 102 NU ¥. 1, 5 NE 783, £ N. ¥. 
| Cr. 158. 

Pa—Leach v. Philadelphia, ete, R- 
| Co., 258 Pa. 513, 102 A 174; Seibert v. 
| Berks County, 19 Pa. Dist. 56. 

Tex——Ft. Worth v..Cetti, 38 Tex. 


| Civ. A. 117. 85 SW 826. 
| $6. Phillips v. Stamford, $1 Conn. 
| 403, 71_ A 361, 71 -A 361, 22 LRANS 
| 1114; Hall v. Meriden, 43 Conn. 416; 
| Cushwa v. Burgess, 117 Md. 306, 313, 
83 A 389 [eit Cye]; Kennedy v. Cum- 
berland, 65 Md. 514, 9 A 234, 57 AmR 
Kansas 


346; end vw. City, 71 Mo. 
| AL — Wood v. Hurd, 34 N. J. 


| tute such a dedication but not to de- 
| termine the definition itself). 
| 9%. Barclay wv. Howell, 6 Pet. (U. 
|S.) 49%, § L. ed. 477; Taft v. State, 39 
|Conn. $2; Elgin v. Beckwith, 119 Til 
i eetaee NE 558; Alvord v. Ashley, 17 
Belmar v. Barnett, 77 N. J. L. 
72 & TT 
| 9% Lanesville Highway Comrs. v. 
|Kinahan, 240 Ti 593, 88 NE 1044: 
| I le v. Jacksonville R. Co., 


“It is a further universal rule that 
all dedications for public use are to 
be considered with reference to the 
| purpose for which the dedication is 


ises may be applied.” Clement vy. 
| Paris, supra. 


| [a] hus, where the owner of a 


Wor later cases, developments and changes in the law see eurmulative Annotations, same title, page and note number, 


made, or the use to which the prem-_ 


a 
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tion with the conditions then existing which gave 
rise to the dedication,! and effect must be given 
to the dedication to the full extent intended by 
In case of doubt 
extent of the property dedicated, the contemporane- 
ous and subsequent continuous construction of the 
dedication put upon it or accepted by both the pub- 
lic and the former owners of the property will be 
considered in order to remove the doubt.* 
instrument relied on as amounting to a dedication 
is ambiguous, the construction given must be against 


the grantor.” 


tract of land had it surveyed and 
subdivided into lots, streets, and al- 
leys, a survey fixing the boundaries 
of the lots, ete., from which a re- 
corded plat was made which was in- 
tended to be a faithful representa- 
tion of such tract, city can only take 
title to a street as it is surveyed 
in trust for public. Wolpert v. Chi- 
cago, 280 Ill. 187, 117 NE 447. 

[b] Landing on blic water 
course.—‘This is peculiarly the case 
with a public landing upon a naviga- 
ble water course. That is necessar- 
ily inseparable from the margin of 
the water, however that may fluc- 
tuate, Without this, its enjoyment 
would be precarious, and often de- 
stroyed. All accretions to a public 
landing must necessarily attach to 
and form a part of it, otherwise we 
should have the novel spectacle of a 
public landing separated from the 
water, as is in fact attempted in this 
case. Such a proposition does not 
require refutation.” Godfrey v. Al- 
ton, 12 Ill. 29, 35, 52 AmD 476. 

1. Hough v. Porter, 51 Or. 318, 95 
P 743, 98 P 1083, 102 P 728; Gifford 
v. Horton, 54 Wash. 595, 103 P 988. 

2. Derby v. Alline, 40 Conn. 410. 

{a] Mlustrations.—(1) A lease of 
lots belonging to an association own- 
ing a large tract of platted land, sub- 
ject to the association’s right to “use, 
lay out, and lease all lands not al- 
ready laid out or designated, as 
streets or avenues,” negatives an in- 
tention to dedicate as a park land 
designated on the plat as a park, and 
permits the association as against 
one claiming under the lease to lease 
the park for private purposes, and 
the holder of the last mentioned lease 
to make certain improvements there- 
in. Bartlett v. Harmon, 107 Me. 451, 
78 A 842. (2) A dedication by the 
state to the “people of New Orleans, 
for public use, for a public park, or 
amusement park, purposes,” of a par- 
cel of land lying beneath the waters 
of Lake Pontchartrain, is none the 
less a dedication to the public be- 
cause the words “‘people of New Or- 
leans,” are used, since those who are 
not so may become people of New 
Orleans, or may avail themselves of 
the dedication without becoming peo- 
ple of New Orleans. Saucier v. New 
Orleans, 119, La. 179, 187, 438 S. 999. 
(3) The owners of a ferry privilege, 
granted by a county court, who also 
owned the lands bordering the river 
on which the ferry landing was lo- 
cated, laid off and plotted a town in 
the same county, which included the 
ferry landing within its limits, and 
by deed described the landing which 
was “perpetually granted to the town 
of Rumsey, as a public wharf... 
for the use and benefit of said town 
exclusively, save only ferry privi- 
leges...or any other advantages 
which belong to ferries according to 
the general usage, which the propvi- 
etors hereby reserve to themselves.” 
It was held that the effect of this 
dedication was to give to the town 
of Rumsey the use of the river front 
for a public wharf, and that the fee 
to the land constituting the public 
wharf remained in the grantors. 
Willis v. Calhoun, 145 Ky. 95, 100, 
140 SW 199. 

3. McNeil v. Hicks, 34 La. Ann. 
1090, To same effect Shreveport v. 
Prouin, 41 La. Ann. 867, 6 S 656 
(holding that, where the alleged ded- 


DEDICATION 


as to the 


If the 


ication is made by a plat which con- 
tains ambiguous or doubtful state- 
ments as to the extent of the dedi- 
eation intended, the contemporane- 
ous and subsequent acts of the par- 
ties may be considered to show their 
intention in and the censtruction put 
by them on the dedication). 

4. Florida East Coast R. Co. v. 
Worley, 49 Fla. 297, 38 S 618; Chicago 
¥.Hogberg, 217 Ill. 180, 75 NE 542; 
Ely v. Brown, 183 Ill. 575, 56 NE 181. 

5. §.—St. Paul, ete., R. Co. v. 


Schurmeier, 7 Wall. 272, 19 L. ed. 74. | 


Cal.—Napa v. Howland, 87 Cal. 84, 
25 P 247. 

Ill.—St. Paul’s Parish v. East St. 
Louis, 245 Til. 470, 92 NE 322. 
lowa.—Bidwell v. McCuen, 166 NW 


369 

Ky.—Maysville v. Wood, 102 Ky. 
263, 43 SW 403, 19 KyL 1292, 80 
AmSR 355, 39 LRA 93. 

Mo.—Goode vy. St. Louis, 113 Mo. 
257, 20 SW 1048. 

94 J.—Pope v. Union, 18 N. J. Eq. 
Pa.—Com. v. Rush, 14 Pa. St. 186. 

[a] “Common.”—Goode Vv. Sst. 
Louis, 113 Mo. 257, 20 SW 1048. 

[b] “Gevee.”—St. Paul, etc., R. Co. 
v. Schurmeier, 7 Wall. (U. S.) 272, 
19 L. ed. 74; Napa v. Howland, 87 
Cal. 84, 25 P 247. 

{[c] “Square” means open square. 
Hoboken M. E. Church vy. Hoboken, 
32 N. J. L. 13, 97 AmD 696; Com. v. 
Rush, 14 Pa. 186. 


[d] “Meeting-house square” con- 


strued to be dedicated for religious | 


purposes see Maysville v. Wood, 102 
Ky. 263, 43 SW 403, 19 KyL 1292, 80 
AmSR 355, 39 LRA 93. 

{[e] English graveyard.—The ded- 
ication of a cemetery under the name 
“English graveyard” in a community 
consisting largely of French cath- 
olics, where a catholic graveyard was 
also dedicated, did not indicate a 
dedication to the protestant episco- 
pal church, nor any of its constitu- 
ent parishes, “but was made for the 
use of the English speaking Prot- 
estants of that community as distin- 
guished from the French Catholics.” 
St. Paul’s Parish v. East-St. Louis, 
245 Ill. 470, 92 NE 322. 

[f] “Coincide.”—Where the lan- 
guage of the grant of a right of way 
for a state road was that the road 
should coincide with the highway 
running past the grantor’s residence, 
the term “coincide” means to agree 
with. Bidwell v. McCuen, (Iowa) 166 
NW 3269. 

6. Elliott v. Atlantic City, 149 
Fed. 849; Chicago v. Hogberg, 217 
Ill, 180, 75 NE 542. 

7. See cases infra_ncte 8. 

8 Fla—Florida East 
Co. v. Worley, 49 Fla. 297, 38 S 618. 

Ill.—Guttery v. Glenn, 201 Ill. 275, 
66 NE 305; Peo. v. Artesian Stone, 
ete., Works Co., 150 Ill. A. 188. 

Ind.—Noblesville v. Lake Erie, etc., 
R..Co., 130 Ind. 1, 29 NE 484. 

Iowa.—Mt. Vernon v. Young, 124 
Iowa 517, 100 NW 694. 

La.—Flournoy v. Breard, 116 La. 
224, 40 S 684. 

Mich.—Lever y. Grant, 139 Mich. 
273, 102 NW 848, 103 NW 843. 

Minn.—Duluth v. St. Paul. ete. R. 
Co., 49 Minn. 201, 208, 51 NW 1163. 

Mo.—Caruthersville v. Huffman, 
262. Mo. 367, 171 SW 323; Guitar v. 
St. Clair, 238 Mo. 617, 142 SW 291. 

Or.—Chase v. Oregon City, 72 Or. 


the dedicator and in favor of the public.‘ 
making the dedication the dedicator uses words 
which have a well defined meaning, he is precluded, 
as is the dedicatee, by the meaning of such words.® 

[§ 127] 2. Plats, Plats by which dedications 
are made are to be interpreted by the court as any 
other writing would be,® and are to be construed as 
a whole in order that the intention of the party 
may be ascertained, and every part of the instru- 
ment be given effect;’ no part of the plats are to 
be rejected as meaningless, if it can be avoided; 


Coast RB. | 


[18 C.J.] 109 


EE tiny, 


| 527, 143°P 1111. 

“The principle, applicable general- 
| ly in the construction of written in- 
| struments, which forbids that any 
| part to which meaning and effect can 
| reasonably be ascribed shall be re- 
| garded as meaningless, is applica- 


ble.” Duluth v. St. Paul, etc., R. Co., 
supra, 
; [a] The absence of street desig- 


nations upon a recorded plat is not 
alone sufficient to justify the court in 
finding against a common-law dedica- 
tion. The entire plat must be consid- 
ered in determining the intention of 
| the owner. Peo. v. Artesian Stone, 
ete., Works Co., 150 Ill. A. 188. 

{[b] Dilustrations.—(1) Where near- 
ly all the lines drawn on a map filed 
| by the owner of an addition were 
solid lines, except lines indicating 
streets on which two of the lots in 
the addition bounded, and they were 
dotted instead of solid lines, it can- 
not be presumed that the streets that 
were so marked were not dedicated to 
the public as well as the others in- 
dicated by solid lines. Flournoy v. 
Breard, 116 La. 224, 40 S 684 (2) 
Where a tract of land was platted, 
and a map thereof filed for record, 
| the map containing a description of 
the property and a declaration of ded- 
ication to public use as highways 
“all the land described in said map 
as streets ... reserving at the same 
time all land included in said map 
as private property” a portion of the 
land not named or otherwise express- 
ly designated as a street is not in- 
| cluded in the dedication, it being sep- 
arated from a street on the south 
end and from adjoining land at the 
north end by distinctly marked 
boundary lines, leaving it wholly 
without any apparent connection at 
any point with any other public way, 
while other streets in the plat were 
designated by appropriate names, and 
the map shows them opening at each 
terminus into other highways. Mt. 
Vernon v. Young, 124 Iowa 517, 519, 
100 NW 694. (3) Land was platted, 
and the streets and alleys dedicated 
to the public, excepting thirty feet 
of one avenue, which the dedicators 
expressly reserved in the plat as a 
private. right of way. The plat 
showed a strip of ground thirty feet 
wide along the. designated avenue, 
marked “Private Way.” The sur- 
rounding circumstances indicated 
that this was done in order that the 
dedicators might receive compensa- 
tion in case the strip was condemned 
for the widening of the avenue. It 
was held that the dedicators reserved 
to themselves the title to the fee of 
the strip, giving the lot owners a 
right of access to the avenue over 
the same. Lever v. Grant, 139 Mich. 
273, 102 NW 848, 103 NW 843. (4) 
Where an owner subdivides his land 
and files a statutory plat, indicating 
sixteen-foot alleys, where he owned 
the land on both sides, and a strip 
eight feet wide along the boundaries 
of the subdivision, and marked “8 
feet for half alley,” it is held to in- 
tend that the alleys on the bound- 
aries should be sixteen feet wide and 
the dedication must be accepted and 
the condition complied with, or the 
dedication will not be effective. Peo- 
ple’s Gas Light, ete., Co. v. Chicago, 
255 Tll, 612, 99 NE 703. (5) Where 
the owners of a town plat sold lots 
with reference to a map which 


110) ~[18C.J.] 
and lines as well as words are to be considered.” 
All doubts as to the meaning of the plat and any 
conflict on its face will be construed most strongly 
against the dedicator.’® Reservations in a plat dedi- 
eating land will not be extended by construction." 
The court is not authorized to add a line to the 
plat which was not placed there when the original 


survey was made,'® nor to take any such from it. 


unless perhaps where there is a conflict in the 
boundaries or in some cases where the plat is shown 
not to be in accord with the original survey. 

[§ 128] 8. Construction of Several Instru- 
ments. Where a dedication is made by two instru- 
ments they may be considered and examined to- 
gether in order to determine the completeness and 
sufficiency of the dedication,’ and the extent of the 

right conferred. In determining whether prop- 
erty has been dedicated a plat of the town as origi- 
nally laid out and recorded will prevail over a plat 
recorded and adopted by the legislature since the be- 
ginning of an action to determine the question,'® 
and a recorded plat which does not show a dedica- 
tion of certain property will govern an unrecorded 
plat to the econtrary.'"7 Where an owner of land, 
after laying out a map thereof and selling a lot 
described by number and as bounded by the bound- 
ary line of another lot also described by number, 
files a second map showing an alley covering a 
portion of the lot last described adjoining the lot 
first conveyed, and records an instrument declaring 


showed the slope of a bluff and a); vate alley.” 


strip at the foot of the bluff un-/ Dl. 180, 184, 75 NB 
marked, while other portions were 10. 

marked as reserved for private use, 180, T5 NBS 

the unmarked strip was dedicated as| 575, 66 NE 
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Chicago v. Hogberg, 217 
Moe, Vv. Hogberg, 
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that the alley is for the use of the owners of speci- 
fied lots not including the lot first conveyed, the 
lot first conveyed is excluded from the benefit of the 
easement in the alley.'S Simultaneous conveyances 
of two parcels of land abutting on each side of a 
narrow strip referred to in the deeds as an alley 
and owned by the grantor will be construed either 
as a dedication of the alley to the publie or as a 
recognition of the interest and right of other abut- 
ting owners therein as a passway of necessity.!2 A 
note or memorandum on a plat may explain certain 
ambiguities, but a general statement cannot vary 
what is definitely shown by lines or figures on the 
plat, and in such ease the plat itself will prevail 
over the certificate or memorandum.?° Where prop- 
erty was laid out for sale to persons desiring sum- 
mer homes, its chief attraction being its proximity 
to a lake, and defendants sold lots with reference 
to a map showing that they had opened streets and 
alleys shown thereon to the public, a provision in 
a deed to certain of such property that the grantee’s 
rights were confined to the roads and streets laid 
out over the property and ‘‘open to the public’’ 
should be construed to apply to all streets as shown 
on the map, regardless of whether they had been 
physically opened to the extent disclosed thereby.*! 

[§ 129] B. Right or Title Acquired—l. Under 
Common-Law Dedication. Where the owner of 
property makes a common-law dedication, the ulti- 
mate fee remains unaffected thereby ;** neither the 
ate as a reservation of such parcel 


542. from dedication). 
217 Tih. 21. Zeller v. Littell (N. J. Ch.) 58 


22. U. S—Cincinnati v. White, 6 
Pet. 431, 8 


ay Ely v. Brown, 183 Ill. | A 377. 


a street. Chase v. Oregon City, 72 ll Sie - Pritchett, 27 Ind, A. . ed. 452; Robertson v. 
Or. 627, 148 P 1111. 582, 61 NE 978; Gifford v. Horton, | Wellsville, F. Cas. No. 11,930, 1 
9 Chicago v. Hogberg, 217 Tll.|54 Wash. 595, 163 P 98s. Bond 81. 
180, 75 NE 542; Noblesville v. Lake 12. Boehler v. Des Moines, 111 Ala.—Cloverdale Homes v. Clover- 
Brie, etce., R. Co.,, 180 Ind, 1, 29 NB| Iowa 417, 82 NW 914. — 182 Ala. 419, 62° S-'712, 47 
484; Duluth v. St. Paul, etc, R. Co., 18. Boehler v. Des Moines, 111 RANS 607; Oates v. Headland, 154 
49 Minn. 201, 51 NW 1168; Caruthers- | Towa 417, S82 NW 914. rine 503, 504, 45 S 910° [cits Cyc]; 
ville v. Huffman, 262 Mo. sor, 171 SW 14 Armistead v. Vicksburg, ete.,| Perry v. New Orleans, ete, R. Co. 
323. R. Co, 47 La. Ann. 1881, 17 S/55 Ala. 413, 28 AmR 740. 
fa] Reason for rule.—If possible} 888 (a recorded public act and a Ark.—Taylor v. Armstrong, 24 Ark. 
some meaning shceuld be ascribed to} map). 02. 
all the lines appearing upon a plat, 15. Nieten v. Kimsey, 177 Ky. 817, Cal—San Francisco v. Spring Val- 
since it is not to be supposed that] 198 SW 203; Oklahoma City, ete., R!| ley Water Works, 48 Cal. 493. 
they are placed there without a pur-| Co. v. Dunham, 39 Tex. Civ. A. 575, Colo.—Denver v. Clements, 8 Colo, 
pose Noblesville v. Lake Erie,| 88 SW 849 472. 
ete.,, R. Co., 180 Ind. i, 29 NE 484; 16. Vonderhite v. Walton, 7 Kyl 764. Conn.—Peck v. Smith, 1 Conn. 108, 
Duluth v. St. Paul, ete, R. Co. 49 17. Huelsman Vv. eee 6 Oh. Dee.| 6 AmD 216. 
Minn, 201, 51 NW 816. (Reprint) 1192, AmLR 301, 10 Fla.—Robbins v. White, 52 Fla. 


{b] Thus, (1) where lines run to 
and trom a lot which the plat desig- 
nates as a place for a railroad sta- 
tion, the fair implication is that they 
were intended to designate railroad 


tracks. Noblesville v. Lake Brie, ete., 
R. Co., 180 Ind. 1, 29 NE 484. (2) 
Where, on a plat, dotted lines are 


used as a continuation of the lot 
lines, crossing the space at the rear 
of the lots marked “Private Alley,” 
it shows that it was the intent to 
pass to the purchasers of the corre- 
sponding lots the space between the 
dotted lines, subject to an easement 
in favor of the lot owners, and not 
that the dedicator intended to re- 
serve to herself the fee in the strip. 
“The dotted lines were placed ‘on 
the plat for some purpose and must 
be given some meaning. We enter- 
tain the view the dedicator intended 
by the use of the continuous lines 
to indicate those portions of the re- 
spective lots in which the lot own- 
ers had full and carhplete owner- 
ship, and employed the dotted lines 
extending across the alley to indi- 
cate that in that portion of the lot 
included within the dotted lines the 
lot owner had not the full interest, 
but his or her ownership was sub- 
ject to the plat easement vested in 
each owner of other lots shown on 
the plat to use the same as a pri- 


CineLBul 194. 

18. Howe v. Bell, 148 N. Y. 190, 
88 NE 200 (where it was further said 
that in such case the effect of the 
deed of dedication is to impose only 
an easement on the lot upon which 
the alley is indicated, and not to re- 
duce or change the original dimen- 
sions of the second lot). 

19. Nieten v. Kimsey, 177 Ky. 817, 
198 SW_ 208. 

20. Winona v. Huff, 11 Minn. 119 
(holding that where a note stated all 
streets to be of a certain width, but 
the lines and figures showed a cer- 
tain street to be of a different width, 
the note would not control to give 
a different interpretation to the plat). 
See also Florida Hast Coast R. Co. 
v. Worley, 49 Fla. 297, 88 S 618 (hola- 
ing that where the owners of certain 
land prepared and filed in the office 
of the clerk of the circuit court of a 
county a plat thereof exhibiting 
thereon the land as laid off into 
blocks, lots, and streets as and 
for a town, and a_ parcel shown 
thereon was marked “Park,” the 
fact that a written dedicatory 
instrument attached to the plat 
only purported to dedicate the 
“streets or highways” shown there- 
on did not, in the absence of other 
language showing clearly an inten- 
tion not to dedicate the park, oper- 


618, 628, 42 S 841 [cit Cyc]. 
Ga—Brown v. East Point, 95 SBE 
962; Bayard v. Hargrove, 45 Ga. 342. 
Ill.—Dunne y. Rock Island County, 
283 Ill. 628, 118 NE 591; Hill v. Kim- 
ball, 269 Ill. 398, 110 NE 18; Marsh v. 
Fairbury, 168 Ill. 401, 45 NE 236; Chi- 
cago, etc., R. Co. v. Joliet, 79 Ill: 25. 
Ind.—East Chicago Co. vy. East Chi- 
cago, 171 Ind. 654, 87 NE 17 [transf 
41 Ind. A. 888, 85 NE 7838]; Freedom 
v. Norris, 128 Ind. 877, 27 NE 869. 
Iowa.—Kitsman v. Greenhalgh, 164 
Towa 166, 145 NW 505; Dubuque v. 
Maloney, 9 Towa 450, 74 AmD 358. 
Ky.—West Covington Vv. ee 


§ Bush 121; Louisville v. U. S. Bank, 
3 B. Mon, 188, 
Mass.—Atty.-Gen. v. Onset Bay 


Grove Assoc., 221 Mass. 342, 109 NB 
165; Hobart v. Towle, 220 Mass. 298, 
107 NE 954; Atty.-Gen. v. Abbott, 154 
Mass, 333, 28 NE 346, 18 LRA 251; 
Atkins v. Bordman, 2 Mete. 457, 387 
AmD 100: Webber v. Bastern R. Co., 
2 Mete. 147; Perley v. Chandler, 6 
Mass. 454, 4 AmD 159. 
Mich,—Patrick v. Kalamazoo Y. M. 
C._A., 120 Mich. 185, 79 NW 208. 
Minn.—Ellsworth v. Lord, 40 Minn. 
$87, 42 NW 889; Mankato v. Willard, 
18 Minn. 18, 97 AmD 208; Wilder v.- 
St. Paul, 12 Minn. 192. ; 
Mo.,—Hatton v. St. Louis, 264 Mo. 
634, 175 SW 88S; Campbell v. Kansas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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government, the municipality, nor the public ac- 
quires any other interest than that of a mere ease- 
The effect of a common-law dedication is 
not to deprive a party of title to his land but to 
estop him while the dedication continues in force 
from asserting that right of exclusive possession and 
enjoyment which the owner of property ordinarily 
It involves rather a right to the use of the 
land against interference from the dedicator.?5 
While the owner retains his exclusive right in the 
soil for every purpose of user or profit not incon- 
sistent with the public easement,?° he is neverthe- 


ment.” 


has.?4 


ty 102 Mo. 326, 13 SW 897, 10 LRA 


N. J.—Hoboken M. E. Church vy. 
Hoboken, 33 N. J. L. 18, 97 AmD 696; 
Van Duyne v. Knox Hat Mfg. Co., 71 
N. J. Eq. 375, 64 A 149. 

N. Y.—Porter vy. International 
Bridge Co., 200 N. Y. 234, 93 NE 716, 
21 ‘Annas 684; Beardsley v. Cook, 
143 N. Y. 149, 38 NE 109; Cohoes 
v. Delaware, etc., Canal Co., 134 N. Y. 
397, 31 NE 887; Peo. v. Colgate, 67 
N. Y. 512 [aff 9 Hun 708]; Tallmadge 
yv. East River Bank, 26 N. Y. 105 [aff 
9 N. Y. Super. 614]; Wager v. Troy 
Union R. Co., 25 N. Y. 526; Williams 
v. New York Cent. R. Co., 16 N. Y. 
97, 69 AmD 651 [rev 18 Barb. 222]; 
Kelsey v. King, 1 Transcr. A. 133, 33 
HowPr 39; Linton v. Coupe, 138 App. 
Div. 518, 128 NYS 321; Matter of 
Walton Ave., 181 App. Div. 696, 116 
NYS 471; Knox v. New York, 55 Barb. 
404; Appleton v. New York, 82 Misc. 
258,. 262, 144 NYS 138 [cit Cyc]; 
Darker v. -Beck, 11 NYS 94; Syra- 
cuse Gas Light Co. v. Rome, ete. R. 
Co., 11 NYCivProc 239; Clements v. 
West Troy, 10 HowPr 199; Hunter v. 
Sandy Hill, 6 Hill 407; Jackson v. 
Hathaway, 15 Johns. 447, 8 AmD 263. 

Or.—Meier v. Portland Cable R. 
Co., 16 Or. 500, 19 P 610, 1 LRA 856. 

Pa.—In re Philadelphia, etc., R. Co., 
6 Whart. 25, 36 AmD 202; Scranton 
v. Griffin, 8 LegGaz 86. 

Ss. C.—Charleston Rice Milling Co. 
v. Bennett, 18 S. C. 254. 

Vt.—Bennington County v. Man- 
chester, 87 Vt. 555, 90 A 502; Pome- 
roy v. Mills, 3 Vt. 279, 23 AmD 207. 

Va.—Home vy. Richards, 4 Call (8 
Va.) 441, 2 AmD 574. 

Wash.—Rowe v. James, 71 Wash. 
267, 128 P 539; Gifford v. Horton, 54 
Wash. 595, 103 P 988; Schwede v. 
Hemrich Bros. Brewing Co., 29 Wash. 
21; 69° P 362. 

W. Va. —Deepwater R. Co. v. Hona- 
ker, 66 W. Va. 136, 146, 66 SE 104, 
27 LRANS 388 [cit Cyc]; Raleigh 
County v. Ellison, 8 W. Va. 308. 

Wis.—Thorndike vy. Milwaukee Au- 
ditorium Co., 143 Wis. 1, 14, 126 NW 
881 [cit Cyc]. 

Eng.—Goodatitle v. Alker, 1 Burr. 
133, 97 Reprint 231, 1 Ld. Ken. 427, 
96 Reprint 1044, 17 ERC 133; Lade v. 
Shepherd, Str. 1004, 93 Reprint 997. 

{a] The making and filing of a 
plat (1) does not at common law 
convey the fee of the streets deline- 
ated on the plat. It is only by vir- 
tue of statute that the plat can have 
such effect. Ryerson v. Chicago, 247 
Til. 185, 98 NE 162. (2) A fortiori is 


this so where the plat provides that} 


the fee should not pass. Drake v. 
Chicago, ete., R. Co., 186 Minn. 366, 
162 NW 453. 

23. See cases supra note 22. 

24 Cincinnati v. White, 6 Pet. 
(U. S.) 481, 8 L. ed. 452; Oates v. 
Headland, 154 Ala. 508, 504, 45 S 910 
[eit Cyc]; Brown v. East Point, (Ga.) 
95 SE 962; Hunter v. Sandy Hill, 6 
Hill (N. Y.) 407. 

25. DeCastello v. Cedar Rapids, 
171 Iowa 18, 153 NW 353. 

26. U. S.—Stevenson v. Chatta- 
nooga, 20 Fed. 586. 

Cal.—Gurnsey v. Northern Califor- 
nia Power Co., 160 Cal. 699, 117 P 
906, 36 LRANS 185. 

Ga. wneh te v. East Point, 95 SE 
962. \ 
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Minn.—Ellsworth vy. Lord, 40 Minn. 
337, 42 NW 389. 

N. Y.—Buffalo v. Delaware, etc., R. 
Co., 190 .N. Y. 84, 82 NE’ 5138, 16 
LRANS 506. 

Vt.—Pomeroy v. Mills, 3 Vt. 279, 
23 AmD 207. 


anon ta Mary v. Jacobs, L. R. 
[a] Thus, a municipality acquir- 


ing a highway by dedication may not 
confer on a third person the right to 
enter on the highway and occupy any 
portion thereof without the consent 
of the landowner, when such entry 
is not for a purpose incidental to 
the effective use of the highway by 
the public for travel. Gurnsey v. 
Northern California Power Co., 160 
Cal. 699, 117 P 906, 36 LRANS 185. 

27.. Driscoll v. New Haven, 75 
Conn. 92, 52 A 618; Maywood Co. vy. 
Maywood, 118 Ill. 61, 6 NE 866; 
Campbell v. Kansas City, 102 Mo. 
326, 13 SW 897, 10 LRA 593; Buf- 
falo v. Delaware, ete., R. Co., 190 N. 
Y. 84, 82 NE 518, 16 LRANS 506. 

[a] Dedication by city to state.— 
Where a city, having acquired the 
title to land, dedicated it with other 
lands to the state for a capitol site, 
the city, although retaining the title, 
held it in trust for such public use. 
giiehe v. Maslen, 76 Conn. 599, 57 

{[b] Mortgage of premises.—Al- 
though the legal title remains in the 
dedicator he may not divert the trust 
by mortgaging the premises dedicat- 
ed. Maywood Co. v. Maywood, 118 
Ill. 61, 6 NE 866. 

28. Murray v. Huntingburg, (Ind.) 
119 NE 209; Peoria, etce., R. Co. v. 
Attica, etce., R: Co., 154 Ind. 218, 56 
NE 210; Cox v. Louisville, ete., R. 
Co., 48 Ind. 178; Conner v. New Al- 
bany, 1 Blackf. (Ind.) 43; White v. 
Jefferson, 110 Minn. 276, 124 NW 
378, 125 NW 262, 32 LRANS 778, 784; 
Betcher v. Chicago, ete., R. Co. 110 
Minn. 228, 124 NW 1096; Wait v. 
May, 48 Minn. 453, 51 NW 471; Bris- 
bine v. St. Paul, etc., R. Co., 23 Minn. 
114; Mankato v. Willard, 13 Minn. 13, 
97 AmD 208; Winona v. Huff, il 
Minn. 119; Schurmeier y. St. Paul, 
ete., R. Co., 10 Minn. 82, 88 AmD 59; 
Hamilton County v. Rape, 101 Tenn. 
222, 47 SW 416; Bradley v. Spokane, 
ete., R. Co., 79 Wash. 455, 140 P 688, 
LRA1917C 225; Holm v. Montgomery, 
62 Wash. 398, 113 P 1115, 34 LRANS 
506; Schwede v. Hemrich Bros. Brew- 
ing Co., 29 Wash. 21, 69 P 362 [expl 
State v. Spokane, 19 Wash. 518, 53 
P 719, 67 AmSR 739, 41 LRA 515]. 

29. U. S.—Mahoning County Comrs. 


Vv. Young, 59 Fed. 96, 8 CCA 27. See 

U. S. v. Illinois Cent. R. Co., F. 

Cas. No. 15,437, 2 Biss. 174. ’ 
Colo.—Denver, ete., R. Co. v. Han- 


negan, 48 Colo. 122, 95 P 3438, 127 
AmSR 100, 16 LRANS 874; Denver, 
ete., R. Co. vy. Domke, 11 Colo. 254, 
17 P 777. Apparently contra see Olin 
v. Renner, ete., R. Co., 25 Colo, 177, 


53 P 4 

Ida. Jag Ee v. Johnston, 17 Ida. 
676, 107 P 399. 

Tll.—Hill v. Kimball, 269 Ill. 398, 
110 NE 18: Winthrop Harbor v. Gur- 
des, 257 Ill. 596, 101 NE 199; Peo. v. 
Ricketts, 248 Ill. 428, 94 NE 71: Sears 
v. Chicago, 247 Ill. 204, 93 NE 158, 


139 AmSR 319, 20 AnnCas 539: Ste- 
venson v. Lewis, 244 Ill. 147, 91 NE 
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less bound to hold the technical legal fee for the ~ 
donated use so long as that use continues.?* 

[§ 130] 2. Under Statutory Dedication. 
some jurisdictions a dedication made in accordance 
with the statutes providing therefor, like a com- 
mon-law dedication, confers no further right in 
the land dedicated than a mere easement.?® 
under the statutes of many other jurisdictions a 
dedication made in conformity therewith vests the 
fee simple title to the property dedicated in the 
county, town, or city according as the statute may 
provide ;?® and where such municipality is not then 


In 


But 


56; Vermont vy. Miller, 161 Ill. 210, 
43 NE 975; Lake Erie, etc., R. Co. v. 
Whitham, 155 Ill. 514, 40 NE 1014, 
46 AmSR 355, 28 LRA 612; Earll v. 
Chicago, 136 Ill. 277, 26 NE 370; 
Thomsen v. McCormick, 136 Ill. 145, 
26 NE 373; Union Coal Co. v. La 
Salle, 136 Ill. 119, 26 NE 506, 12 LRA 
326; Gould v. Howe, 131 Ill. 460, 23 
NE 602; Maywood Co. v. Maywood, 118 
Ill. 61, 6 NE 866; Matthiessen, etce., 
Zine Co. v. La Salle, 117 Ill. 411, 2 
NE 406, 8 NE 81; Brooklyn v. Smith, 
104 Ill. 429, 44 AmR 90; Chicago v. 
Rumsey, 87 Ill. 348; Chicago, ete., R. 
Co. v. Joliet, 79 Ill. 25; Gebhardt v. 
Reeves, 75 Ill. 301; Jacksonville v. 
Jacksonville R. Co., 67 Ill. 540; First 
Evangelical Church v. Walsh, 57 Ill. 
363, 11 AmR 21; Chicago v. McGinn, 
51 Ill. 266, 2 AmR 295; Manly v. Gib- 
son, 13 Ill. 308; Illinois, ete, Canal 
Co. v. Haven, 11 Ill. 554. 

Iowa.—Lacey v. Oskaloosa, 143 
Iowa 704, 121 NW 542, 31 LRANS 
853; Burroughs v. Cherokee, 134 Iowa 
429, 109 NW 876; Backman y. Oska- 
loosa, 130 Iowa 600, 104 NW 347; 
Lake City v. Fulkerson, 122 Iowa 
569, 98 NW 376; Coe College v. 
Cedar Rapids, 120 Iowa 544, 95 
NW 267; Blennerhassett v. Forest 
City, 117 Iowa 680, 91 NW 1044; Scott 
v. Des Moines, 64 Iowa 438, 20 NW 
752; Des Moines v. Hall, 24 Iowa 234; 
Milburn v. Cedar Rapids, 12 Iowa 246." 

Kan.—Douglas County v. Law- 
rence, 171 P 610; Hutchinson v. Dan- 
ley, 88 Kan. 437, 129 P 163; Jeffer- 
son County Comrs. v. Oskaloosa, 80 
Kan. 587, 102 P 1095; Wood v. Na- 
tional Waterworks Co., 33 Kan. 590, 
7 P 233; Randal v. Elder, 12 Kan. 257; 
Franklin County Comrs. v. Lathrop, 
9 Kan. 453; Harden v. Metz, 10 Kan. 
A. 341, 58 P 281. 

Ky. —-Husband v. Cotton, 171 Ky. 
177, 188 SW 380, LRA1917A 1150. 

Mich.—Nichols v. New England 
Furniture Co., 100 Mich. 230, 59 NW 
155; Grandville v. Jenison, 84 Mich. 
54, 47 NW 600; Wanzer v. Blanchard, 
3. Mich. 11. 

Mo.—Laddonia v. Day, 265 Mo. 383, 
178 SW 741; Hatton v. St. Louis, 264 
Otterville v. 
Bente, 144 SW 822; 
Campbell vy. Kansas City, 102 Mo. 326, 
13 SW 897, 10 LRA 593; Ragan v. 
McCoy, 29 Mo. 356. 

Nebr.—Carroll v. Elmwood, 88 
Nebr. 537, 129 NW 537, 33 LRANS 
1053; Jaynes v. Omaha St. R. Co., 53 
Nebr. 631, 74 NW_ 67, 39 LRA 1751; 
Weeping Water v. Reed, 21 Nebr. 261, 
31 NW 797; Gregory v. Lincoln, 13 
Nebr. 352, 14 NW 423. 

Oh.—Callen v. Columbus Edison 
Electric Light Co., 66 Oh. St. 166, 
64 NE 141, 58 LRA 782; Fulton v. 
Mehrenfeld, 8 Oh. St. 440; Lebanon 
v. Warren County, 9 oo 80, 34 AmD 
422; Gest v. Kenner, 2 Handy 86, 12 
Oh. Dec. (Reprint) 343. 


Tex.—San Antonio v. Rowley, 48 
Tex. Civ. A. 376, 106 SW 753. 
Man.—Pulkrabek  v. Russell, 18 


Man. 26. 
Ont.—Roche v. Ryan, 22 ie 107. 
[a] Rights of abutting 1 own- 
ers.—Where there has been me statu- 
tory dedication of land for a street 
an abutting lot owner cannot use the 
city or village to recover the value 
of the natural products of the soil 
grown by him upon the surface of 


112 [18C. J.] 
in existence the fee remains in abeyance subject to 
vest in it as soon as it is created.®® That which is 
granted is held in trust for the uses intended by the 
dedication;*! and this trust is not a mere dry or 
passive trust but one in the exeeution of which the 
trustee has and holds the possession, control, man- 
agement, and supervision of the trust property.®? 
The fee so conveyed, however, 
ized as a qualified base or determinable fee,** which 
may continue forever, but is liable to be determined 
by some event or act cireumseribing its continu- 
ance,** as for instance by the vacation of the plat,*° 
or by abandonment ;*° and indeed under a statute 
which provides that the fee of the streets dedicated 
for public use shall be deemed publie property and 
vest in the city, it has been held that the city ac- 
quires such an estate or interest as is reasonably 
necessary to enable it to utilize the surface and so 
much of the ground underneath as might be re- 
quired for laying gas pipes, building sewers, and 
other municipal purposes,** but the city does not 
acquire any estate or interest in the ores beneath 
the street.88 Statutes of the character under con- 
sideration do not give to a plat the effect of a grant 
as to property which is not dedicated but expressly 


the land dedicated when appropri-) 57 
ated to the use of the municipality [a] 
for a street. Carroll v. Elmwood, 88 
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has been character- ° 


SW 27, 55 LRA 503. 

The dedicator himself may 
become the holder of the bare legal 
title in trust to carry out the pur-| in 
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excepted.®® 

In Wisconsin, under the statutes, a statutory 
dedication of a public square vests the fee in a 
municipality ;*° but as regards streets and roads the 
municipality takes only an easement for highway 
purposes by dedication,*! while the fee is held by 
the abutting owner.*” 

[§ 131] ©. Territorial Extent and Limits of 
Dedication—1l. In General. The amount of the land 
dedicated to a public use depends on the intention of 
the party making the dedication,*® as manifested 
in the aet of dedication, and is to be gathered from 
all the facts and circumstances that attend the sit- 
uation.*4 The extent of a dedication, when it is 
imphed from an adverse public user, is measured 
by that user; or in other words it is measured by 
the actual enjoyment of the public easement.*> 

[§ 182] 2. Width of Streets and Highways. If 
a street is dedicated by the platting of land into 
blocks and lots intersected by streets and the sale 
of lots with reference to the plat, the width of 
the street is that fixed by the plat or map,*® and 
the failure to open and improve the street for its 
whole width does not operate as an abandonment of 
the part not opened and improved;** and this is so, 


{a] Tlustration.—A public square 
in a village intersected a certain 
street. The plat of the town bore 


the space claimed as a square 


where the/| the words “Public Square.” No lines 


Nebr. 352, 129 NW 537, 33 LRANS 
1053. poses of the dedication, 
[b]. A limitation of the rule un-| fee passes under 


der the Iowa statutes is (1) that 
“the filing of a plat dedicating a 
highway in a village unincorporated, 
does not convey to the village... 
the fee title. . . . The general public 
acquires only [by reason of the plat], 
an easement in the highway—a right 
to use it for public purposes. The 
fee remains in the original owner, 
and, when vacated, reverts to the 
original owner.” 
Leonard, 177 Iowa 337, 340, 158 NW 
655; Kitzman v. Greenhalgh, 164 Iowa 
166, 145 NW 505. (2) The statutes of 
this state relating to plats and pre- 
scribing formal requisites and the 
legal effect thereof apply only to 
cities and towns and not to unincor- 
porated villages and town sites. 
Kenwood Park vy. Leonard, 177 Iowa 
337, 158 NW 655. 

[ec] Registration acts as affecting 
rights of subsequent purchasers.— 
In Manitoba the fact that the munic- 
ipality fails to record a deed to it 
of land dedicated for a highway does 
not give a subsequent purchaser any 
Superior equity since title to the 
highway vests in the crown, and the 
registry act does not apply to the 
crown. Pulkrabek v. Russell, 18 
Man. 26. 

380. Winthrop Harbor v. Gurdes, 


257 Ill. 596, 101 NE 199; Stevenson vy. | 


Lewis, 244 Tll. 147, 21 NE 56. 

81. Colo.—Denver, ete. R. Co. v. 
Hannegan, 43 Colo. 122, 95 P°348, 127 
AmSR 100, 16 LRANS 874. 

I11.—Union Coal Co. v. La Salle, 136 
Til. 119,, 26 NE 506, 12 LRA .326. 

Iowa.—Lacey v. Oskaloosa, 143 
Towa 704, 121 NW 572, 31 LRANS 
B58: Milburn v. Cedar Rapids, 12 Iowa 

Kan.—Hutchinson vy. 
Kan. 437, 129 P 163. 

Mich.—Grandville v. 
Mich. 54, 47 NW 600. 

Mo.—laddonia. v. Sake 265 Mo. 383, 
178 SW 741. 

Nebr.—Jaynes v. Orddhea St. RCo. 
53 Nebr. 631, 74 NW 67, 39 LRA 751. 
See also cases cited supra note 78. 

Oh.—Callen vy. Columbus Edison 
Electric Light Co., 66 Oh. St. 166, 
64 NE 141, 58 LRA 782; First German 
Reformed Church v. Summit County, 
oo, Oh Cir® Otho? 

Tex.—Oakland Cemetery Co. 
People’s Cemetery Assoc., 93 Tex. 569, 


Danley, 88 


Jenison, 84 


Kenwood Park _v. | 


the statute and 
there is no grantee. Oakland Ceme- 
tery Co. v. People’s Cemetery Assoc., 
93 Tex. 569; 57 SW 27, 55 LRA: 508. 

32. Union Coal Co. v. La Salle, 136 
Ill: 119, 26 NE 506, 12 LRA 326. 


33. Matthiessen, ete., Zine Co. v. 
La Salle, 117 Ill. 411, 2 NE 406, 8 
NE 81; Union El. Co. v. Kansas City 


| Suburban Belt R. Co., 135 Mo. 353, 36 


SW 1071; Callen v. Columbus Edison 
Electric Light Co., 66 Oh. St. 166, 64 


NE 141, 58 LRA 782; Sowadzki v. 
Salt Lake County, 36 Utah 127, 104 
Pek: 

34. Matthiessen, ete., Zine Co. v. 
La Salle, 117 Ill. 411, 2 NE 406, 8 
NE 81. 

35. Matthiessen, ete., Zine “Coren. 


La Salle, 117 ll. 411, 2 NB 406, 8 NE 
81. See also infra § 15 6. 

36. Matthiessen, ete., Zine Co. v. 
La Salle, 117 Tl. 411, 2 NE 406, 8 NE 
81; Sowadzki vy. Salt Lake County, 
36 Utah 127, 104 P 111. See aiso 
infra § 165. 

87. Leadville vy. Bohn Min. Co., 37 
Colo, 248, 254, 86 P 1038, 8 LRANS 
422,511 AnnCas 443 (where it was 
said: “The Legislature used the 
term ‘fee,’ not according to its tech- 
nical legal meaning, but as ‘vesting 
in the city a complete, perpetual and 
continuous title to the space desig- 
nated as streets, so long as it used 
them for the purpose intended’’). 

38. Leadville v. Bohn Min. Co., 37 
Colo. 248, 86 P 1088, 8 LRANS 422, 
11 AnnCas 443. 

39. Bartley v. Peoria Pleasure 
uaiveyey, ete., 257 Ill. 364, 100 NE 


40. Thorndike v. Milwaukee Audi- 
torium, 143 Wis. 1, 126 NW 881 
Loverr Milwaukee y. Milwaukee, etce., 
R. Co., 57 Wis. 85]. 


41. Thorndike v. Milwaukee Audi- 
torium Co., 143 Wis. 1. 126 NW 881. 
42. Thorndike v. Milwaukee Audi- 


terium Co., 148 Wis. 1, 126 NW 881 
(where it was said that whether 
this rule was originally correct or 
not, which is doubtful, it has been 
applied so long and is of such long 
standing that it has become a rule 
of property with reference to roads 
and streets, and cannot now be de- 
parted from). 

43. Guttery v. Glenn, 201 Ill. 275, 
66 NE 305; DeCastello v. Cedar Rap- 


lids, 171 Iowa. 18, 153 NW 353. 


were drawn across the space so 
marked to indicate that the street 
was intended to cross the square, and 
the note of the surveyor to the plat 
recited that all the cross streets ex- 
cept certain ones, mentioning the 
street in question, were forty feet 
wide, and crossed the others at right 
angles. If the street in question did 
not cross the square it would not 
eross all the other streets at right 
angles. It was held that no inten- 
tion was shown to dedicate a street 
within the square. Guttery v. Glenn, 
201 Ill. 275, 66 NE 305. 

44. De Castello v. Cedar Rapids, 
171 Iowa 18, 153 NW 3858; McNeil v. 
Hicks, 34 La. Ann. 1090; Bllisworth 
v. Lord, 40 Minn. 337, 42 NW_ 389; 
Burrows v. Guest, 5 Utah 91, 12 P 847. 

[a] As for instance the width of 
the highways in the vicinity of the 
land in question, the width of high- 
ways in a system of which the one 
in controversy forms a part, or any 
circumstances of recognition by the 
owner of the fee and the public of 
definite and fixed limits. Ellsworth 
v. Lord, 40 Minn. 337, 42 NW _ 389; 
Bar OMe v. Guest, 5 Utah 91, 12 P 
847. 

[b] Contemporaneous and subse- 
quent continuous construction of the 
dedication put upon it or accepted 
both by the public and former own- 
ers of the property are to be con- 
sidered in case of doubt as to the 
extent of /the property dedicated. 
McNeil v. Hicks, 34 La. Ann. 1090. 

45. Trenton Water Power Co. v. 
Walker, 77 N. J. L. 668, 73 A 599; 
Trenton Water Power Co. v. Donnel- 
ly) (TT) NV E6597 e733 A 897. co And 


‘see infra § 133. 


{a] Thus, where the use of a 
raceway from which a _ dedication 
might be presumed was only by row- 
boats propelled by hand, the right 
of the public to use it for navigation, 
so far as it springs from dedication, 
is limited to navigating it with such 
boats, and does not justify its use 
by a power boat. Trenton Water 
Power Co. v. Walker, 77 N. J. L. 663, 
73 A 599: Trenton Water Power Co. 
¥, Ponnelly, RT ING Jc iu. 669473 TAY 
5 


46. See cases infra note 47. 
47. Cal.—Southern Pac. R. Co. 
bs 93 Cal. 263, 28 P 828, 18 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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although subsequent to the sales the owner changed 
his mind as to the width of the streets and attempt- 
ed to supersede the map which he had exhibited 
by a recorded plat differing therewith as to the 
width of the street.*8 And where lots are sold and 
conveyed according to a recorded plat showing a rail- 
road crossing a street, the entire street, including 
that portion of it within the lines of the railroad, 
is thereby dedicated to public use.*? However, in 
order for a strip of land to be part of a street, 
it is of course necessary to show that it is in the 
street as indicated by the plat.°° Where there is 
nothing in the plat to indicate the width of the 
street the character and extent of the use of the 
public for the prescriptive period determines its 
width.*!| Where a public street becomes such by 
dedication followed by an acceptance by use, the 
location of the street as delineated by the stakes 
which were set in the act of dedication according 
to which the street was opened and used determines 
the lines of the dedication *? and the width of the 
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street, regardless of the fact that the public con-. 


fined ‘its use for travel to a narrow portion.*? 

Where the right to a highway depends solely upon 
user by the public, its width and the extent of the 
servitude imposed on the land are measured and 
determined by the character and extent of the user, 
for the easement cannot upon principle or author- 
ity be broader than the user.** This does not mean, 
however, that the publie will be confined to the pre- 
cise portion of the soil on which the wheels of 
passing vehicles may run—commonly egalled the 
‘ftracksA° 

[§ 133] 3. Length of Streets and Highways. 
The description in a deed of property conveyed as 
bounding on a street, without referring to any map, 
and without any other ascertainment of the length 
of such street, operates as a dedication of the street 
no further beyond the frontage of the tract con- 
veyed than it is actually open at the time of de- 
livery of the deed.°° And a conveyance of lots as 


bounding on a street laid out over the grantor’s land 


asp —Derby v. Alling, 40 Conn. 

ae: —Kuehl v. Bettendorf, 161 
NW _ 28. 

Miss.—Harrison County v. Seal, 66 
Miss. 129, 5 S 622, 14 AmSR 545, 3 
LRA 659. 

Ob Cindinnath v. Leeds, 20 Oh. 
Cir. Ct. N.S. 212, 218, 3 Oh. A. 123 
{quot Cyc]. 

Or.—WNicholas vy. Title and Trust 
Co., 79 Or. 226, 154 P 391, AnnCas 
1917A 1149. 

Wis.—Lins v. Seefeld, 126 Wis. 610, 
105 NW 917. 

Ont.—Pedlow v. Renfrew, 31 Ont. 
499 [aff 27 Ont. A. 611]. 

{a} Bule applied—Public roads 
in Mississippi are by statute thirty 
feet wide. At a prospective town 
site, a very much wider way was 
dedicated for a street about fifty 
years ago; only a village was built, 
and it was never incorporated, and 
there was no acceptance of the dedi- 
cation as made; but most of the space 
was left open, and part of it has 
always been used and worked as an 
ordinary road leading to the court 
house. In opening another road 
across this, a portion of the space 
was appropriated by the county, 
when the appellee, under a deed from 
the heir of the original owner, sued 
out an injunction on the ground that 
he was entitled to compensation for 
the excess of space over thirty feet 
in width, claiming that there was no 
power in the county to accept a ded- 
ication for a highway more than thir- 
ty feet wide. It was held that he 
was not entitled to relief. Harrison 
County v.- Seal. 66 Miss. 129, 5 S 
622, 14 AmSR 545, 3 LRA 659. 

{b] Conflicting plats.—(1) Where 
plats relied on as amounting to a 
dedication are conflicting, the origi- 
nal plat designating a street as 
eighty feet wide, while a subsequent 
plat designates it as ninety feet wide, 
the practical construction given by 
all the parties interested must be 
looked to, and where the municipal- 
ity for over forty years assessed and 
collected taxes on the abutting lots 
and treated the street as eighty feet 
wide, never objecting to the lot own- 
ers’ use of the ten-foot strip, the 
width of the strip must be consid- 
ered to be eighty feet. Indianapolis 
v. United Presb. Church, 28 Ind. A. 
319, 62 NE 715. (2) Where a per- 
son lays out a plan of lots in a bor- 
ough, and with the consent of the 
borough records the plan, which de- 
scribes a street thereon as thirty 
feet wide, and thereafter the owner 
sells the entire plot to another, who 
makes a new plan wherein the street 
previously described as thirty feet 
wide is reduced to an alley of the 
width of twelve feet as previously 
laid\out and used, and this plan also 


with the consent of the borough is 
recorded, and it appears that the 
street in question was never actually 
opened or laid out or in any way ac- 
cepted as a public highway by the 
borough authorities, a grantee of 
the second owner of the plot who has 
purchased a lot abutting on the street 
has a right to consider the street as 
an alley of the width of twelve feet 
only; and a citizen of the borough 
suing merely as such and without 
any interest in any land in the plot 
has no standing to maintain.a bill in 
equity to restrain the owner of the 
lot from building on the eighteen feet 
which by the first plot helped to 
make up the thirty-foot wide street. 
Miller v. Grandey, 45 Pa. Super. 159. 

[ec] Change of map before record- 
ing.—A map of a city as originally 
drawn showed M avenue to be a 
street one hundred feet wide, but be- 
fore the map was filed a line had been 
drawn through the center of the 
street for a space of four blocks, 
broken at each intersecting street for 
a distance equal to the width there- 
of, and side lines were drawn from 
the ends of the center line thus 
broken to the corners of each block 
fronting an inlet of the ocean, so that 
within each of such four blocks one 
half of the street had apparently 
been cut off and added to the adja- 
eent block. It was held that the 
filing of the map in such condition 
operated as a dedication of only fifty 
feet for M avenue along the blocks 
in question. Elliot v. Atlantic City, 
149 Fed. 849. 

[d] Change of plat with consent 
of purchasers.—M street appeared 
upon a plat as eighty feet in width, 
lots were sold with reference to the 
plat, but M street was never opened 
and no buildings were erected along 
it. Subsequently with the consent 
of the purchasers of lots a new map 
was made upon which M. street ap- 
peared as sixty feet in width, and 
this map was accepted by the town 
authorities, the ordinance of accept- 
ance, however, reciting that “M. street 
shall be established as an_ eighty- 
feet street.” There was held to be 
a valid dedication of M street only 
to the extent of sixty feet in width. 
Sanford v. Meridian, 52 Miss. 383. 

48. Nicholas v. Title, ete., Co., 79 


Or. 226, 154 P 391, AnnCas1917A 
1149. 
49. Ridgefield Park v. New York, 


etc., R. Co., 85. N. J. L. 278, 89 A 773. 

50. Smith v. Opelika, 165 Ala. 630, 
51.S- 821. 

51. Western R. Co. v. Alabama 
Grand Trunk R. Co., 96 Ala, 27, 11 S 
483, 17 LRA 474. 

52. Jackson v. Perrine, 35 N. J. L. 
137; Cincinnati v. Leeds, 20 Oh. Cir. 
Ct. N. S. 212, 218, 3 Oh. A. 123 [quot 
Cyc]. And see Middletown y. Glenn, 


278 Ill. 149, 115 NE 847 (holding that 
where a public road is not laid out 
under the statute by the commis- 
sioners of highways, its width and 
location are to be determined by the 
fences built by the owners on either 
side thereof, whether it existed by 
prescription or dedication). 

53. Brunner Fire Co. v. Payne, 54 
Bek Civ. A. 501, 118 SW 602. 

Ls S—Distriet, of Columbia v. 
Betas 180 U. S. 92, 21 SCt 283, 45 
L..ed. 440. 

Ind.—Hart v. Bloomfield Tp., 15 
Ind. 226; Epler v. Niman, 5 Ind. 459. 

Mich.—Wayne County Sav. Bank v. 
Stockwell, 84 Mich. 586, 48 NW 174, 22 
AmSR 708; Kruger v. Le- Blanc, 70 
Mich. 76, 37 NW _ 880; Scheimer v. 
Price, 65 Mich. 638, 32 NW 873; Mc- 
Kay v. Doty, 63 Mich. 581, 30 NW 591; 
Pratt v. Lewis, 39 Mich. 7; Wayne 
County v. Miller, 31 Mich. 447. But 
see Bumpus v. Miller, 4 Mich. 159. 

Mo.—Ehret v. Kansas City, etc., R. 
Co., 20 Mo. A. 251. 

Or. —Montgomery v. Somers, 50 Or, 
259, 268, 90 P 674 [cit Cyc]. 

Wis.—Cronin v. Janesville Tract. 
Co., 163 Wis. 436, 158 NW 254; Bart- 
lett v. Beardmore, 77 Wis. 356, 46 NW 
494; Valley Pulp, etc., Co. v. West, 58 
Wis. 599, 17 NW 554. 

Eng. —Atty. -Gen. v. Esher Linole- 
um ay Ltd., [1901] 2 Ch. 647. 

N. B-—Groundwater v. Waterman, 
42 N. B. 396. 

55. Mass.—Hannum vy... Belcher- 
town, 19 Pick. 311; Sprague v. Waite, 
LT Pick., 309. 

Minn.—Marchand vy. Maple Groye, 
48 Minn. 271, 51 NW 606. 

Nebr.—Kendall-Smith Co. v. Lan- 
cueter County, 84 Nebr. 654, 121 NW 

Or.—Montgomery v. Somers, 50 
Or.,.259, 268, 90-P 674 [cit Cyc]. 

Eng.—Harvey vy. Truro Rural Dist. 
Council, .[1903] 2 Ch. 638; Reg. v. 
United Kingdom Electric Tel. Co., 3 
By Gen Bree said 

See also Whitesides v. Green, 13 
Utah 341, 44 P 1032, 57 AmSR 740 
(an analogous decision). 

[a] Thus, where a highway is es- 
tablished by user merely, over a tract 
of land of the usual width of a high- 
way, the right of the public is not 
limited to the traveled path; but such 
user is evidence of a right in the 
public to use the whole tract as a 
highway, by widening the traveled 
path or otherwise, as the increased 
travel and the exigencies of the pub- 
lic may require. Sprague v. Waite, 
17 Pick. (Mass.) 309. 

[b] The way may include such 
adjacent land as may be necessary 
for ordinary repairs and improve- 
ments. Marchand y. Maple Grove, 
48 Minn. 271, 51 NW 606. 

56. Camden v. McAndrews, etc., 
Co., 85 N. J. L. 260, 88 A 1034 (where 
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on a public or private plat but not opened operates 
as a dedication of only so much of the land occu- 
pied by the street in either direction as will enable 
the grantee to reach some other opened or unopened 
public way.®? Where a road is laid out or dedicated 
to a navigable stream, the road runs to the water °® 
even though it has not been worked or used further 
than the top of the bank.®® If a dedicated street 
terminates on a river or other navigable body of 
water, the city may build a wharf at its termina- 
tion,® and if by act of the dedicator the length of 
the street is increased by made land the extension 
also becomes subject to the easement;*! but where 
the river bed in front of a street by legislative au- 
thority is filled in and the land so made is sold by 
the state, the street terminated at the high-water 
mark and the made land is not affected by the dedi- 
cation.62 And it has been held that where the own- 
ers of land on a navigable river, and of adjoining 
land under the waters of such river, filed a map of 
it, on which a street was designated as running to 
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the river, and before such dedication was accepted 
by the public the owners partitioned the land 
among themselves, but excepted from the convey- 
ances a ferry owned by them, in operation at the 
time, from the end of the street, the right of the 
public in the street does not include the land under 
the water, but terminates at the water’s edge.®? 

[§ 134] 4. Depot Grounds. The mere dedica- 
tion of land on a town plat as railway depot grounds 
does not endow the entire tract with the incidents 
of a public use;** the extent of the depot grounds 
depends on the necessities of the company.*® 

[§ 135] 5. As Affected by Accretion. Where 
land bounded by a watercourse is dedicated to the 
publie use, all accretions to the land so dedicated 
become subject to the same easement and are held 
by the same tenure.*® 

[§ 136] D. Rights of Dedicator—l. Right of 
User.*7 At common law as the dedicator retains the 
fee and the full right of enjoyment so far as this 
does not interfere with the dedicated use,®* he still 


it was said that it would be imprac- 


ticable to extend the dedication be-| 


yond the length of the street as ac- 
tually opened at the time of the con- 
veyance). 

57. Baltimore v. Frick, 82 Md. 77, 
33 A 435; Hawley v. Baltimore, 33 
Md. 270. But compare Matter of 
Opening Sixty-seventh St., 60 HowPr 
(N. Y.) 264 (holding that an owner 
of a tract of land in a city, by con- 
veying a portion of it bounded on a 
Street, dedicates the street not. only 
to the next intersecting avenue, but 
as far as the same extends through, 
or is laid out over, his land). 

58. Pacific Coast Co. y. James, 234 
Fed. 595, 148 CCA 361; McCloskey v. 
Pacific Coast Co., 160 Fed. 794, 87 
CCA 568, 22 LRANS 673; Cake v. 
Sunbury Borough, 43 Pa. Super. 95. 

59. Cake vy. Sunbury Borough, 43 
Pa. Super. 95 (where it was said 
that the ground between high and 
low water mark is as much subject 
to appropriation to a road as any 
other land; and that the same rule 
applies to a road terminating at a 
navigable river that is applicable in 
the case of one road connecting with 
another the two thereby becoming 
a continuous public highway). See 
also Mark y. West Troy, 151 N. Y. 
453, 45 NE 842 [aff 76 Hun 162, 27 
NYS 543] (where it was said that a 
public street leading to navigable wa- 
ters will keep an even pace with the 
extension of land so as to preserve 
an unbroken union between the ease- 
ment on land and that on such navi- 
gable waters, whether the change in 
the land is due to natural causes or 
to the voluntary act of the owner of 
the land, and that such rule applies to 
all cases of a public right acquired 
by dedication, where there is noth- 
ing in the facts or circumstances 
eonnected with the dedication to 
show that a restriction was intend- 
ed and imposed which would pre- 
elude the public from claiming a 
right of access to the river over the 
highway): and infra § 135. 

60. Barney v. Baltimore, 2 F. Cas. 
No. 1,029, 1 Hughes 118 [rev on other 
grounds 6 Wall. (U. S.) 280, 18 L. ed. 
825]; McMurray vy. Baltimore, 54 
Md. 103; Backus vy. Detroit, 49 Mich. 
110, 13 NW 380, 43 AmR 447. But 
see Rowan vy. Portland, 8 B. Mon. 
(Ky.) 232 (holding that, where the 
proprietor of a town 4edicated the 
use of the land on the bank of a 
river to the public and afterward 
himself built wharves thereon and 
charged wharfage, the trustees of the 
town have no right to require pay- 
ment to them of such moneys). 

[a] Necessary implication —Dedi- 
eation to the public use of a street 


it by necessary implication, the right ; 


of the city to extend it into the har- 
bor by the construction of a wharf 
at the end thereof.” McMurray v. 
Baltimore, 54 Md. 103, 112. 

61. State v. Reybold, 5 Del. 484; 
Seabright v. Allgor, 69 N. J. L. 641, 
56 A 287; Hoboken Land, etc., Co. v. 
Hoboken, 36 N. J. L. 540; McAn- 
drews, etc., Co. v. Camden, 78 N. J. 
Eq. 244, 78 A 232; Jersey City v. Mor- 
ris Canal, ete., Co., 12 N. J. Eq. 547. 

{a] The reason is that the loca- 
tion of the street with its terminus 
at the water demonstrates conclu- 
sively that the purpose and scope of 
the dedication is to provide a means 
of access for the public to the navi- 
gable waters. Hoboken Land Co. vy. 
Hoboken, 36 N. J. L. 540. 

{[b] Bule applied.—A corporation 
owning land along the shore of a 
river, where the tide ebbed and 
flowed, obtained a grant from the 
state of the land under water as far 
out as the exterior line established 
by the riparian commissioners for 
solid filling, and a right to build 
piers as far out as the exterior line 


‘for piers established by such com- 


missioners. Thereafter it dedicated 
to public use a street, having a ter- 
minus at the exterior line for solid 
filling. Subsequently a grantee of 
the corporation, holding title subject 
to the dedication, filled the land un- 
der water at the terminus of the 
street beyond the exterior line for 
solid filling and excluded the public 
therefrom. It was held that the 
land so filled was subject to the pub- 
lic easement. Seabright v. Allgor, 
69 No J. L. 641; 56 -A ‘287. u 

62. Hoboken vy. Pennsylvania R. 
Co., 124 U. S. 656, 8 SCt 643, 31 L. ed. 
543 [aff 16 Fed. 816]. 

63. Mark v. West Troy, 151 N. Y. 
453, 45 NE 842 [aff 76 Hun 162, 27 
NYS 543]. 

64. Iowa Cent. R. Co. v. Homan, 
151 Iowa 404, 131 NW 878; Chicago, 
ete., R. Co. v. Hanken,. 140 Iowa 
372, 376, 118 NW 527, 528, 19 
LRANS 216 (in which it was said: 
“The so-called depot ground was set 
apart in the plat long before any 
railroad was constructed. It was 
never adjudicated by condemnation 
or other proceedings to be essential 
to any company for depot purposes, 
and but a small portion of it has 
ever been occupied by the plaintiff 
or its grantors for that purpose; 
nor is it made to appear that that part 
not now so occupied will be likely to 
be needed in the future. Merely not- 
ing its dedication on the map as de- 
pot ground did not endow the entire 
tract set apart with the incidents of 
a public use. That which was actual- 


pot purposes may have been used 
that it might not be subject to ad- 
verse possession, but certainly there 
is nothing in the record before us 
to indicate that the disputed strips 
ever have been so occupied, or that 
plaintiff or any of its grantors took 
or were in possession thereof for 
such purposes, or that these and 
much more will ever be needed by 
the company in the transaction of its 
business’). 
65. See cases supra note 64. 
66. U. S.—Banks v. Ogden,. 2 
Wall. 57,17 L. ed. 818; New Orleans 
v. U. S., 10 Pet. 662, 9 L. ed. 573. 
Ala.—Doe v. Jones, 11 Ala. 63. 
Del.—State v. Reybold, 5 Del. 484. 
Fla.—Ruge , v. Apalachicola Oyster 


mp a etc., Co, 25 Fla. 656, 6 
489. 
Ill.—Davenport, etce., Bridge R., 


etce., Co. v. Hass, 188 Ill. 472, 59 NE 
497; Brooklyn v. Smith, 104 Ill. 429, 
44 AmR 90; Godfrey v. Alton, 12 IIL 
29, 52 AmD 476. 

Ind.—Freedom v. Norris, 128 Ind. 
377, 27 NE 869. 

Iowa.—Cook v. Burlington, 30 Iowa 
94, 6 AmR 649. 

[a] The dedication of a park upon 
the waterfront of a bay carries with 
it the accretions thereto. Ruge v. 
Apalachicola Oyster Canning, etce., 
Co., 25 Fla. 656, 6 S 489. 

{b] Where a duly dedicated street 
or highway terminates at a river and 
accretions take place over which it 
is necessary to pass to reach the riy- 
er, the accretion also becomes subject 
to the easement. Doe v. Jones, 11 
Ala. 63; State v. Reybold, 5 Del. 484; 
Freedom y. Norris, 128 Ind. 377, 27 
NE 869. See also supra § 133. 

[ec] As between the original own- 
er and the purchaser of a lot, the 
title to land formed by accretions 
was in the original owner, since the 
purchaser of the lot acquired title 
only to the center of the street as it 
appeared on the plat, although at a 
certain point the street was not of 
full width; and as the fee of the 
half of the street next to the lake 
was in the dedicator, he was entitled 
to all the land formed by accretions 
thereto beyond the line as it existed 
at the time the plat was made and 
the lot sold. Bouks v. Ogden, 2 Wall. 
(U. S.) 57, 17 L. ed. 818. 

67. Right to: 
rik and enforce use see infra 
Revernice on abandonment see infra 


§ 165. 
Revoke dedication see infra § 153. 

68. See supra § 129. 

[a] Dedicator has mere naked le- - 
gal title coupled with the possibility 
that use may become impossible and 


“extending to the water, carried with! ly occupied by the company for de-| his right of possession be restored. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 136-138] 


has his full rights in the soil,°° owning the min- 
erals,"° the gravel,“ and his sewer pipes," or water 
pipes,”? although laid after dedication."* | On the 
surface he may pasture his cattle,” gather the crops 
or fruits," and even store his goods7 or plow up 
the ground,’® if these rights were reserved by him 
on making ‘the dedication. He may also build over 
an alley or highway if this does not interfere with 
its use,"® and the fact that the dedicated street abuts 
against his wharf does not destroy his right to eol- 
lect wharfage.®® The prineiples applicable in this. 
respect to highways and strictly public uses are 
somewhat different from those applicable to quasi 
public uses, like religious or educational uses, and 
even at common law it seems that a dedicator will 
have no rights at all while the use continues in 
property dedicated for such uses as a school or a 
graveyard;*! and where land is dedicated for court- 
house purposes the dedicator has no greater right of 
occupancy or control than any one else.®? The dedi- 
eator cannot do anything which would interfere with 
the reasonable use of the publie for the purpose 
dedicated,** as by turning a stream into the highway 
to relieve his own land of the water.** A dedication 
by a riparian owner of a strip of land, adjacent to 
navigable waters, for the purpose of a street merges 
his individual right to access to such waters in 
the public right which is continuous from the street 
to navigable water.S® A railroad dedicating high- 
ways, but on the plat reserving a strip for its 
right of way as crossed by a highway, dedicates 
the crossing and cannot obstruct it with its depot;*° 


Mahoning County Comrs. v. Young,| 213, 5 A 901. 
59 Fed. 96, 8 CCA 27. 80. 
69. Worcester v. Georgia, 6 Pet.| (Ky.) 232; 
(U. S.) 515, 8 L. ed. 483; Grayson v. 
Stengel, 3 Ky. Op. 368. 81. 
70. Worcester v. Georgia, 6 Pet. 
(U. S.), 515, 8 L. ed. 483; La Salle v. 
Matthiessen, etce., Zine Co., 16 Ill. A. 
69 [aff 117 Ill. 411, 2 NE 406, 8 NE 
81 chester, 87 Vt. ae 


ay 

[a] Even when dedicating under 83. Wildrick 
statutes the dedicator may expressly | 764 [aff 119 N. x 
or impliedly reserve mineral rights. | 1150 mem]. 
Leadville v. Coronado Min. Co., 29 84. Wildrick v. 
Colo. 17, 67 P 289; Dubuque v. Ben-| 764 [aff 119 N. -Y. 
son, 23 Iowa 248; Tousley v. Galena | 1150 mem]. 
Min., etc., Co., 24 Kan. 328. 85. 

71. District of Columbia v. Rob-| Fed. 595,148 CCA 
inson, 180 U. S. 92, 21 SCt 283, 45 | Pacific Coast Co., 
ed. 440; Worcester v. Georgia, 6 Pet. 
(U. $s.) 515, 8 L. ed. 483; St. Anthony | supra § 133. 
Falls Water Power Co. v. King 86. 
Wrought Iron Bridge Co., 23 Minn.| kane, 56 Fed. 915 
186, 23 AmR 682. ; 12 CCA 246]. 

72. Kruger v. Le Blanc, 70 Mich. 87. Brunswick, 
76, 37 NW 880. 

73. Wells v. Croton-on-Hudson, 69 88. Syiehe v. 
Mise. 97, 124 NYS 1058. 25 [aff 34 N. J. L. 

74. McElhone vy. McManes, 118 89. 


PV 9T9S 297 P41. 
82. Bennington 


DEDICATION 


Rowan v. Portland, 8 B. Mon. 
Verplanck v. New York, 
2 Edw. (N. ey beer 

Hunter v. Sandy Hill, 
(N. Y.) 407; Johnson County School | liberately violate it, 
Dist. No. 2 v. Hart, 3 Wyo. 563, 27| made no provision for a case of this 


Pacific Coast Co. 


CCA 568, 22 LRANS 673. 


Waycross, 91 Ga. 573, 17 SE 674. 96. 
Hudson, 34 N. J. 


San Francisco v. Sharp, 125 


[18C.J.] 115 


on the other hand, a railroad which so dedicates a 


crossing is not thereby prevented from adding an © 


additional track on its way.*? 

[§ 137] 2. Rights in Case of Condemnation of 
Dedicated Property. If the fee subject to the ease- 
ment is taken by the state, municipality, or other 
corporation under the right of eminent domain, the 
owner of the fee, while he may have to pay bene- 
fits,** can be awarded nominal damages only, if the 
use is not changed.’® It is very common for cities 
to condemn and open public streets after they have 
been dedicated for the public use, and so long as the 
use is not changed the dedicator is not substantially 
injured.°° The state or municipality has, however, 
no right to change the use without awarding com- 
pensation not only to the persons enjoying the use 
but to the owner of the fee upon which the use is 
an easement.°? 

[§ 138714] 3. Rights in Case of Noncompliance 
with Terms of Dedication. A landowner who grant- 
ed a right of way for a county highway in consid- 
eration of agreements to complete the highway to 
the county seat so as to give him a road of easy 
access thereto could maintain an action for dam- 
ages in the way of compensation when the county 
failed to complete the road.%? 

[§ 138] HE. Rights of Dedicator’s Heirs, As- 
signs, Etc.—1. In General. With the exception of 
bona fide purchasers °° all parties holding under the 
dedicator take only his title.®4 Grantees stand in 
the shoes of the dedicator,®® and like him are bound 
by the dedication.°* Deeding land away does not 

92. Flynn y. Beaverhead County, 
(Mont.) 170 P 13, 14. 

“The Legislature never contem- 
plated that the county would enter 


6 Hill| into a solemn compact and then de- 
and therefore 


character. It is sui generis; but the 
County v. Man-| county has the use and occupation 
90 A 502. of the right of way over plaintiff’s 
Hager, 10 NYSt | land, and will not be heard to say 
657 mem, 23 NE| that through its breach of faith it 

has placed the plaintiff in a posi- 
Hager, 10 NYSt/tion where he is remediless. The 
657 mem, 23 NE! Constitution guarantees to him full 
compensation for the property taken, 
James, 234] and the language of this court quot- 
361; McCloskey v.|ed from the former opinion above 
160 Fed. 794, 87] is sufficiently explicit to indicate that 
See also the remedy he is pursuing is avail- 
able.” Flynn v. Beaverhead County, 


Northern Pac. R. Co. v. Spo-| supra. 


[aff 64 Fed. 506, 93. See infra § 139. 

94. See cases infra this section. 
ete: res OG oy: 95. See cases infra note 96. 
Ala.—Demopolis v. Webb, 87 
Ala. 659, 6 S 408. 
531]. Ark, 88 Ark. 
478, 115 SW 379. 


Pa. 600, 12 A 564, 4 AmSR 616. 

75. Worcester v. Georgia, 6 Pet. 
(U. 8S.) 515, 8 L. ed. 483. 

76. Worcester v. Georgia, 6 Pet. 
(U. 8S.) 515, 8 L. ed. 483. 

{a] By the common law the fee 
in the soil remains in the original 
owner where a public road is estab- 
lished over it; but the use of the 
road is in the public. The owner 
parts with this use only, for if the 
road shall be vacated by the public, 
he resumes the exclusive possession 
of the ground; and while it is used 
as a highway, he is entitled to the 
timber and grass which may grow 
upon the surface, and to all minerals 
which may be found below it. He 
may bring an action of trespass 
against any one who obstructs the 
road. Worcester v. Georgia, 6 Pet. 
(U._S.) 515, 8 L: ed. 483. 

77. Morant v. Chamberlin, 6 H. 
& N. 541, 158 Reprint 222. 

78. Arnold v. Blaker, L. R. 6 Q. 
B. 433; Mercer v. Woodgate, L. R. 
5 Q. B. 26, 12 ERC. 573: 

796, Sutton v. Groll, 42 N. J. Ea. 

\ 


Cal. 534, 58 P 173; Pitts v. Baltimore, 
73 Md. 326, 21 A 52; Moale v. Balti- 
more, 5 Md. 314, 61 ‘AmD 276; Eliza- 
beth v. Price, 41 N. J. L. 191; Clark 
v. Elizabeth, 40 N. J. L. 172; State 
v. Hudson, 34 N. J. L. 25 [aff 34 N. 
J. L. 531]; Easton Borough y. Rinek, 
116 Pa. 1, 9 A 63; Deepwater R. Co. v. 
Honaker, 66 W. Va. 136, 146, 66 SE 
104, 27 LRANS 388 [cit Cyc]. 

90. Moale y. Baltimore, 5 Md. 314, 
322,.61 AmD 276 (in which it was 
said: “In such a case [dedication] 
there could be no claim interposed 
for damages, for the party having 
given the ground to the community 
can set up no just claim to be com- 
pensated for it’’). 

[a] The rule is otherwise if there 
is a mere license to use until streets 
should be opened by city by condem- 
nation. Pitts v. Baltimore, 73 Md. 
326,' 21 A 52: 

91. Jacksonville v. Jacksonville 
R. Co., 67 Tll. 540; Price vy. Thomp- 
son, 48 Mo, 361; Bayonne v. Ford, 
43 N. J. L. 292; Paterson v. St. An- 
drews, 6 App. Cas. 833. 


Cal.—Wheeler v. Benjamin, 136 Cal. 
51,68 P 313. 

Ill.—Corning v. Woolner, 206 Ill. 
190, 69 NE 53; Siete bee v. Mikkelsen, 
196 Til. 575, 63 1036; Morrison 
v. Hinkson, 87 un 87, 29 AmR 77; 
Field v. Carr, 59 Ill. 198; Warner v. 
Jacksonville, 15 Ill. 236, 58 AmD 610. 

Kan.—Hayes v. Houke, 45 Kan. 466, 
25 P 860. 

Ky.—F aller v. Latonia, 74 NW 287, 
24 KyL 2476. 

N. J.—Camden v. McAndrews, etc., 
Co; 85 N. J. L. 260, 88 A 1034; Ayres 
v. Pennsylvania R. Co., 48 Ni ees, 
44, 3 A 885, 57 AmR 538. 

N. Y.—Bridges v. Wyckoff, 67 N. 
Y. 130. 

N. C.—Sexton vy. Elizabeth City, 169 
N. C. 385, 392, 86 SE 344 [cit Cyc]; 
Green v. Miller, 161 N. C. 24, 30, 76 
SE 505, 44 LRANS 231 [eit Cyel; 
Collins v. Asheville Land Co., 128 N. 
C. 563, 39 SE 21, 88 AmSR 720. 

Or.—-McCoy v. Thompson, 84 Or. 
141, 164 P 589; Nicholas v. Title, etc., 
Co., 79 Or. 226, 154 P 391,’ AnnCas 
1917A 1149. 


16 [180.5] DEDICATION ~ [§§ 138-139, 


affect prior dedications made.“ Usually a dedica- ; where land is dedicated to a publie use the use so 
tor’s granices of land bounding on a highway, m | ereated is ineonsistent with the exercise of any pri- 
which the grantor has the reversion subject to the | vate richt while the use remains? 2h 
publie use, take the fee to the middle of the high- [§ 139] 3. Purchasers without Notice. The gen- 
way, the right bemg subject to the publie ease- | eral rules as to the title taken by bona fide pur- 
ment,” or all the grantor has, if he does not own | chasers without notice apply when the encumbrance 
te the eenter.4 | is a dedication to the publie use* Usually, how- 
[§ 13834) 2 Widow. A widow is not entitled | ever, the state of the property itself> or the rec- 

to dower in land dedicated to a public use, for | 


Pa—Com wv. Alburger, 1 Whart.; 36 KyL 356. | 44,13 AmR 470; Dunham v. Williams, 
dq vv. MeKeespori, 31 Mass.—Mizill v. Rowley, 224/37 NY. 251; Perrin v. New York 
| Mass 5$6, 113 NE 569. Cent R. Co, 36 N: Y. 120; Seneca 
2 Steam Engine| N_C—Moore v. Meroney, 154 N. C.| Nation w. Knight, 23 N. Yee8 985 
eie., SS. Co. 12 B.| 15%, 68 SE 433%. , Adams vy. Rivers, 11 Barb. 280; Jack- 
| Pa.—Hileman vy. Hollidaysburg, 47|/son v. Hathaway, 15 Johns. 447, $ 
Cruse, (Civ. A)!|Pa. Super. 44. AmD 263. 


v- Anderson, | Utah—Sehettler v. Lynch, 23 Utah Pa—Falis v. Reis, 74 Pa. 4395. 
SW 261; Bel-| 205, 64 P 955. / KR. I—Haughes vy. Providence, etc., 
r 416.) W. Ya—E5ikims v. Denohoe, T4 W.}R. Co. 2.R- 1 508. 

Wa. 333, $1 SE 1136. e i Vt—Marsh vy. Burt, 34 Vt. 289: 
| Wis—Smith wv Beloit, 122 Wis.| Cole v. Haynes, 22 Vt. 588. 

236, 166 NW $77. Wis.—Gove v. White, 20 Wis. 425. 
[2] Bale applied—(iy If at the Eng.—Reg. v. Strand Dist. Works, 
| time 2 cemetery corporation con- 4B & S 526, 116 ECL 526, 122 Re- 
| veyed land to a town there was a! print 556; Berridge vy. Ward, 10 
3| complete dedication of the land for|C B.N. S. 406, 100 ECL 400, 142 Re- 
| 2 soldiers’ monument the title of the print 507. 
towh is subject to the rights given} And see generally as to conveyance 
|; bY the dedication. Mighill v. Row-| of land bounded on Street or highway 
ley, 224 Mass. 586, 113 NE 569. (2) | Boundaries § J. § 83. 

Land heving been once dedicated by [a] This rule does not apply to 

| the owner of the soil as = highway. | parks or squares, in which the abut- 
[4] Purchasers of ists (1) abui- ; and having been accepted by the pub-} ting owners have no fee. Deuglass vy. 

ting on sirects laid out in a plat are! lie, all subsequent grantees of abut- Montgomery, 118 Ala 599, 24 S 745, 

estopped deny the dedication of) ting lands are bound by such dedi-| 43 LRA 376. ‘ 

such stre Deime | cation, and have no right te obstruct [bo] 


Wash. 
57 Wash. £14 1 
$73; Meachem 


tS. 


i 


Abutting owners acquire no 
E OnE amy Dortion of the street. Schettler | interest if their deeds do not refer 
burgh, 224 Pa. 401, $3 A 314; Mont-| ¥. Lynch, 22 Utah 205, 64 P $55. (3) | to the street. Knoit v. Jefferson st. 
gomery vw. i ike is Pa. Dist| One who has platted a town. dedicat-| Ferry Co., 9 Or. 530: Valley Pulp, etc., 
1063; Eikin. ii W. VW2_| ing streets, the dedication being ac-| Co. v. West, 58 Wis. 599, 17 NW 554. 
. Offhaus, 74) cepted, kes nothing im the Streets| 99. Gainesville v. Thomas, 61 Fla. 
; Ralston v_| to convey. so that one’s claim to the | 538, 54 S 730. See also Boundaries 
244. 32 SE 326.) part of streets inclosed with his lots § 33 et sea. 
(2) They are not is not strengthened by a deed to him i. Ayres v. Pennsylvania RL Co., 
truct or deny public) by the dediexior of such Streets. Me-| 48 N. J. L. 44,3 4 $85, 57 AmR 538. 
of the streets or al-| Clenchan v. Jesup, 144 Towa 352, 126, 2. Gwynne v. Cincinnati, 3.Oh 24, 
the plat, the easement| NW 74. (4) A person entering into| 17 AmD 576?! 
being . appurt t te every Iot.| possession of and elaiming title to 3. Gwynne v. Cincinnati, 3 Oh. 24, 
ODonnell v. Pitisburgh, 234 Pa. 461, | lend under a2 deed which refers to a| 26, 17 AmD 576 (where it was said: 
$3 A 314 (3) They are presumed to | Blat filed by 2 former owner and| “A Gaim for dower in the streets of 
have knowledge of the city’s legal | which stipulates that such Bortion of |a town, or in the public jail, court 
Tight to proceed in its ecwnu time is the ground “as is not dedicated for | house, or public offices, would be a 
Open Up the sirecis and cannot build | sirects _ . - by the plat” is sold is| novel one, and if sustained, could not 
up any right to continued cecupancy | estopped from asserting that the city | be enjoyed without defeating the 
of the dedicated street because of | has net accepted 2 street dedicated | Original purpose and present use of 
delay in opening it up io the public|by the plait or that the same is not| the grant. It cannot be admitted, for 
use. Paragould v. Lawson, 2 Ark | 2 strect. Covington v. Hall, $8 SW) the same reason, that it is not ad- 
47%, 115 SW 272. | 21%, 31%, 20 KyL 356. (5) A grantee mitted to a castle in England. It could 
ib] Owners by mesne convey-| cannot repudiate 2 dedication and | Yield nothing to the support of the 
ameces.—Dedications by landowners| fence in land conveyed to him which} widow, by a direct participation in 
are binding on persona who become | haé been dedicated as a road. Bridges | the possession, without such an in- 


owners of the land by mesne convey-| v. Wryekot, 67 N. ¥. 126. terference with the public right, to 
ances. Valler v. Latonia, 74 SW 237.' s@ Ty. S—Beanks v. Ogden, 2Z| control the whole subject, as to ren- 
24 Kyl 2416; Horton v. Okanogan| Wall. 57.17 L. ed. $18. | der its enjoyment inconvenient and 
County. 93 Wash 626. 16% P 479. |_ 4rk—Dickinson v. Arkansas City | unsafe. if not impossible”). See also 


| {¢]) Hems—Where 2 married worn-| impr. Co.. 77 Ark. 570, 579, 92 SW/| supra § 138, and infra § 141. 
2n whe was the owner of cerizin! 21, 113 AmSE 176. | 4. m ¥. Elizabeth City, 169 
) broperty knew that 2 portion thereof | Conn—Gear vy. Barnum, 37 Conn.| N. C. 385, 392, 86 SE 344 [quot Cyel; 
had been donated io a city for a 228: Chatham w. Brainerd, 14 Conn.| Green v. Miller, 161 N.C 24, 32, 76 
strecit by her husband, and that it} 60-" Peck vy. Smith,-1 Conn ‘103, 6|SE 505, 44 LRANS 221 [quot Cye]; 


had been secupicd by the public for) AmD 2146. | Woodward County v. Thyfault. 43 
more than twenty-five years, during iil—Owen v. Brookport, 26% Ii. 35,| OKL $2, 35, 141 P 409 [eit Cyel: 
2 large portion of which time the | 698 NE $52. | Schuchman v. Homestead, 111 Pa. 48, 


$8 occupied was exempt from | Ky —Bawesville ~ Lander, $ Bush | 55, 2 A 407. . 
tazation because cf such use, she, if | 678: Louisville v. Louisville Rolling “Where there is a continuous or 
living, would be estopped to deny | Mill Co. 2 Bush 416, 66 AmD 243; | apparent easement or servitude, the 
that the land had been property dedi-| Berry v. Snyder, $ Bush 266, 96 AmD | Durehaser at private or judicial sale 
eated to the city for street purposes, | 219: Grayson v. Stengel, 2 Ky. Op. | is bound to take notice, and he takes 
and her heirs were therefore pre-| 363. : _ title subject thereto. So, where there 
Gudea from contending that their Me—Palmer v. Dougherty, 23 Me. |is an apparent dedication of land for 
adjoining property was not licble to! 502, 54 AmD 636; Bucknam v. Buck- Bublic use, the purchaser of the Ie- 


assessment for the improvement of | nam. 12 Me 462. gal title could not defeat the right 
| the street beesuse it had never been | Mdé—Baltimore, ete, BR. Co v.\of the publie. ... It is reasonably 
| legally conveyed ic the city by their | Gould, 67 Md. 66, $ A 754 certain that the Homestead Bank 
ancestresa, Dulaney v. Fize, 122 Ky. | Mess —Sterk v. Coffin, 105 Mass | and Life Insurance Company dedi- 
291, $4 SW 653. 29 KL 67¢. } 


< 22%; White v. Godfrey, 97 Mass. 472; | cated the land to the public, and that 
37. .—King y. Dugan, 156 Cal.| Rice w. Woreester County, 11 Gray|a number of persons purchased lots 
25%, $3 P $23; Brown vw. Stark, &3 CaL | 283 note; Tyler v. Hammond, 11 Pick. | expecting to enjoy the resulting ad- 


626, 24 P i162. P ri | 193. vantage. However, nothing in the 
ill_—Rees v. Chicago, 28 If 322, | H—Graves v. Amoskeag Mfg plan, or in the course of title, or on 
lows—UClenchan wv. Jesup, 144) Co., 44 N. H 462. the ground, was a warning to Ormsby 


Iowa 252, 120 NW 74: Lake City w./ NS. J—Sea Isle City Realty Co. v.| Phillips of such dedication, and 
) Pulkerson, 122 iowa 369, 98 NW 376.| Sea Isle City, 79 N. 5. L. 459, 460, 75 | therefore he acquired a good title.” 
\ Ky —Clay vy. Trimble, 165 Ky. 6$7,| 4 173 Lett Cye]; Ayres v. Pennsylva-| Schuchman vy. Homestead, supra. 
; $ ucky | nia R. Co, 48 N. FL 44,3 A $85. 57 5. Green vy. Miller, 161 N. C.- 24,- 
Mutual L. Ins. Co, 147 Ky. iff, 142) AmR 523: Overman v. Hopoken City | 22, 76 SE 505, 44 LRANS 231 Cquot 
SW 7S2 (reh den 147 Ky. 72%, 143 SW | Bank, 30 N. J. L. 61. Cye]; Nicholas y. Title, ete. Co. 79 
2391; Covington v. Hall, $s sw 317,! NN. ¥—Mounn v. Worrall, 53 N. Y. Or. 226, 154 P 391, AnnCasil917A 1149; 


. Por later cases, developments 2nd changes in the law see cumulative Annotations, same title, Dage and note number, 


ie i 


§§ 139-143] 


ords ® constitute notice by which the purchaser is 
bound, whether his knowledge of the easement is ac- 
tual or not. Where a purchaser of a lot sold with ref- 
erence to a plat at the time of the purchase has ac- 
tual knowledge of the dedication of the land platted 
and the recitals of the deed put him on notice of the 
dedication, it is sufficient as against him regardless 
of the fact that the dedication was defective.” It 
has been held, however, that an unauthorized regis- 
tration of a plat to land showing dedication of a 
highway does not operate as notice of such dedica- 
tion to subsequent purchasers from the dedicator.® 

{§ 140] F. Rights of Adverse Claimant, While 
a person who has sold lots and blocks in a subdi- 
vision on a plat containing streets and alleys is 
estopped to deny the acceptance of the streets,® an 
adverse claimant of the entire tract is under no such 
disability.2° 

[6 141] G. Rights of the Public—1. Right of 
User. The right vested in the public by an implied 
dedication is not less than that created by an ex- 
press dedication.11 While the public takes nothing 
from the grantor which he did not intend to give 
nevertheless it may hold all that he does intend to 
give.’* The general public, that is to say any and 
every one, has the right to use dedicated property 
to the full extent to which such easements are com- 
monly used, unless there are reservations,’ and the 


Bellar v. Beaumont, (Tex. Civ. A.) Ind.—Michigan 
55 SW 410. Hammond, etce., 

[a] Thus, where the successor in 
title of a dedicator of land as high- 
ways, which took title by mesne con- 


166 NW 944. 
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party making the dedication cannot object to such 
use whether it owns the fee or only a right of 
way,* and although grading necessary to render 
the: way dedicated convenient as a highway may 
impair the dedicator’s rights of ingress and egress 
to an abutting lot.1® However, no right exists to 
impose on the property dedicated burdens in addi- 
tion to those placed on the property by the dedi- 
cator himself. The public, however, takes the 
property as it is when dedicated, subject to the in- 
conveniences and risks, and while ordinary obstruc- 
tions can be removed and a way made smooth and 
clear,7 no one has any rights against a dedicator 
on account of the condition of the property when 
dedicated.1* Where there is a dedication of a public 
street across a railroad right of way, the public takes 
subordinate to the rights of the railroad company.’ 
[§. 142] 2. Rights in Soil. Members of the gen- 
eral public have no rights in the soil of dedicated 
land, and cannot remove coal, stone, or gravel there- 
from.”° 
{[§ 143] H. Rights, Duties, and Liabilities of 
Municipality—l. Right to Regulate and Define Use. 
The legislature or the municipality acting under 
legislative authority can apply the dedicated prop- 
erty to all public and beneficial purposes consistent 


Electric R. Co., 
Ind. A. 66, 83 NE 650. 
Mich.—Edison Illum. Co. v. Misch, 


with the terms and purpose of the dedication and 
regulate the public user,2t and may and should pre- 


Cent, R. Co. y.{ cross, 91 Ga. 573, 17 SE 674; Chicago, 
42 | etc., R. Co. v. Hogan, 105 Ill A. 136 
[rev on other grounds 202 Ill. 206, 
66 NE 1070]; Noblesville v. Lake 
Erie, etc., R. Co.,.130 Ind. 1, 29 NE 


veyances and for value, could have N. Y.—Peo. v. Kerr, 27 N. Y. 188, | 484; Ayres vy. Pennsylvania R. Co., 48 
ascertained from stakes on the land | 203. N. J. L. 44, 3 A 885, 57 AmR 538. 
the location of the dedicated high- Tex.—Roaring Springs Townsite 20. District of Columbia v. Rob- 
ways, it was estopped to deny the|Co. v. Paducah Tel. Co., (Civ. A.) 164/|inson, 180 U. S. 92, 21 SCt 283, 45 L. 
original dedication. Nicholas y. Ti-| SW_50. ed. 440; La Salle v. Matthiessen, etc., 
tle, ete., Co., 79. Ori1226,5154 P 391, W. Va.—Hickman v. Clarksburg, 94| Zinc Co., 16 Ill. A. 69 [aff 117 Ill. 
AnnCas1917A 1149. SE 501. 411, 2 NE 406, § NE 81]; St. Anthony 
6. Paragould v. Lawson, 88 Ark. Eng.—Reg. v. Mathias, 2 F. & F.| Falls Water Power Co. v. King 
478, 115 SW 379; Harbor, etc., Co. v. | 570 Wrought Iron Bridge Co., 23 Minn. 


Smith, 85 Md, 537, 37 A 27; Sexton v. 
Elizabeth City, 169 N. C. 385, 392, 86 
SE 344 [quot Cyc]; Green vy. Miller, 
161 N.C. 24, 32, 76 SE 505, 44 LRANS 
241 [quot Cyc]; Collins v. Asheville 
Land Co., 128 N. CG. 563, 39 SE 21, 83 
AmSR 730;. In re Tabor St., 26 Pa. 
Super. 167; Wickham v. Twaddell, 25 
Pa. Super. 188. 

[a] Bule applied.—(1) Where an 
owner lays out his land in lots ac- 
cording to a plan showing streets and 
avenues, and the plan is recorded, 
every person subsequently taking 
title to a lot has constructive notice 
of the existence of the streets and 
avenues. Wickham v. Twaddell, 25 
Pa. Super. 188. (2) An owner laid 
out lands according to a plan show- 
ing streets and avenues, and record- 
ed the plan. Deeds were made to 
various parties for the lots. The 
deed to plaintiff made in 1886 referred 
to the plan. Defendant took title in 
1891 by mesne conveyances, His deed 
did not refer to that plan, but did re- 
fer to certain avenues. It was held 
that defendant had _ constructive 
knowledge of the existence of the 
streets. Wickham vy. Twaddell, 25 
Pa, Super. 188. 

7. Stuttgart v. John, 85 Ark. 520, 
109 SW 541. 

8. Sexton v. Elizabeth City, 169 N. 
C. 385, 86 SE 344. 

9. Shedd v. Alexander, = fod Ill. 117, 
110 NE 327; and supra § 1 


10. Shedd ¥) pte) bake 270 Til. 
117, 110 NE 327. 

11. Michigan Cent. R. Co. v. 
Hammond, etc., Electric R. Co., 42 
Ind. A. 66, 83 NE 650 

12, Poole vy. Rehoboth, 9 Del, Ch. 


192, 80 A 683. 
13. Cal.—California Nav., etc., Co. 
Union Transp. Ses 126 Cal. 433, 58 
Pp 936, 46 LRA 
asa .—Brown v. mast Point, 95 SE 


“In the dedication to the uses of a 
city street is involved the right to 
apply the land to all the public and 
beneficial uses for which such streets 
shall, from time to time, be adapted 
and applied.” Peo. v. Kerr, supra. 

fa] Thus (1) the right to push a 
perambulator along a footway has 
been held proper. Reg. v. Mathias, 
2. & F. 570. (2) And dedication 


of a public alley contemplates that 


it may be used not only for travel 
but for all uses to which alleys are 
usually devoted. Edison Illum. Co. 
v. Misch, (Mich.) 166 NW 944. 

14, Michigan Cent. R. Co. yv. Ham- 
mon, etc., Electric R. Co., 42 Ind. A. 
66, 83 NE 650. 

15. Hickman y. Clarksburg, (W. 
Va.) 94 SE 501. 

16. Williams v. New York Cent. 
R. Co., 16 N. Y. 97, 69 AmD 651 [rev 
18 Barb. 222]. 

[a] Thus there is no right to 
have hurdle races along an ordinary 
road. Sowerby v. Wadsworth, 3 F. 
& F. 734. 

17. Brown v. Edmonton, 23 Can. 
S.C. 308. ae 


18. Fisher v. Prowse, 2 B. 
770, 110 ECL 770, 121 Reprint 1258; 
Robbins v. Jones, 15 C. B! N.S. 221, 
109 ECL 221, 143 Reprint 768; Corn- 
well vy. Metropolitan Sewer Comrs., 
10 Exch. 771, 156 Reprint 652. 

[a] Thus it has been held that a 
city has no right to remove steps, 
ete., projecting in an alley, they hav- 
ing always been there, and there be- 
ing no evidence of actual interfer- 
ence with public use. And it has 
been held that where a man dedicated 
a road which passed over an area 
way projecting from his property, a 
passer falling over or into the area 
wey had no rights against the dedi- 
eator. New Windsor v. Stocksdale, 
95 Md. 196, 52 A 596. 

19. Brunswick, ete., R. Co. v. Way- 


186, 28 AmR 682. 

21. U. S—Barclay v. Howell, 6 
Pet. 493, 8 L. ed. 477; Cincinnati v. 
White, 6 Pet. 431, 8 L. ed. 452; Hoyt 
Vv. Gleason, 65 Fed. 685; Coffin v. 
Portland, 27 Fed. 412. 

lll.—Field v. Barling, 149 Tl. 556, 
ao ee 850, 41 AmSR 311, 24 LRA 

Ind.—East Chicago Co. v. East 
Chicago, 171 Ind. 654, 87 NE 17; Hall 
aa Breyfogle, 162 Ind. 494, 10. NE 

Ky.—Flemingsburg vy. Wilson, 1 
Bush 203; Rowan v. Portland, 8 B. 
Mon. 232. 

Mich.—Dodge vy. North End Impr. 
Assoc., 189 Mich. 16, 155 NW 438. 

Mo.—Downend y. Kansas City, 71 
Mo. A, 529. 

N. J.—Hoboxken Cemetery vy. Griffin, 
88 N. J. L..111, 116, 95 A 758 [aff 89 
N. J, L.. 362, 99 A 1070] [cit Cyc]. 

Oh.—Gleason v. Cleveland, 49 Oh. 
St. 431, 31 NE 802; Langley v. Gal- 
lipolis, 2 Oh. St. 107; Cincinnati v. 
McMicken, 6 Oh. Cir. Ct. 188, 3 Oh. 
Cir. Dec. 409. 

Pa.—Baird v. Rice, 63 Pa. 489. 

Wash.—Schuss v. City of Chehalis, 
82 Wash. 595, 144 P 916. 

2 Eng.—Reg. v. Mathias, 2 F. & F. 

70. 

{a] The legislature (1) is primar- 
ily the representative of the public 
[see supra § 78], and may regulate the 
use directly or through the munici- 
pality. Coffin v. Portland, 27 Fed. 
412; Gleason v. Cleveland, 49 Oh. 
St. 431, 31 NE 802. (2) Thus it can 
lay out and open dedicated streets. 
Church v. Portland, 18 Or. 43, 122° P 
528. 6 LRA 259. 

{b] In case of the dedication of a 
square to the public, while the bare 
legal title remains in the dedicator 
in trust for the use expressly or 
impliedly declared in the dedication, 
the right of possession vests in the 


“us [1se.J] 


vent the perversion of the property dedicated to | 
other uses,~ by removal of obstructions,~ especially | 
where the property has been dedieated by the sale | 
of lots with reference to 2 map or plat* - Within | 
the Inatts of the purposes and uses for whieh the | 
dedication is made its authority to regulate the use | 
is unlimited >= Ti may also define the use where the ; 
property i= dedicated for publie purposes generally 
Without specifyime any partieular use2* Where the 
aet of dedication does not indicate io what partien- 
lar pablie use property dedicated should be devoted, | 
the legislature so far represents ithe public that it | 
may by 2 proper act designate and determine to 
whai particular public use the property shall be de- 
voted provided no private righis have intervened. 
[§ 144] 2 Bight to Enforce and Preserve Use. 
The mumicipality through its proper officers may | 
maintam suiis te enforce and preserve the use for | 
whieh the property was dedicated.* | 
[§ 145] 3. Duties and Lisbilities Imposed on | 
Municipality by Acceptance. When a dedication has 
been accepted, either expressly or impliedly by the | 
proper authorities, the municipality is charced with | 
the duty of keepine im repair and is liable for in- 
juries caused by nezicet to do so” or for injuries 
fo an abuiting owner by the establishment of an 
Otieial srade of a sirect whieh it accepted And | 
Ix BREVOCATION 

[§ 143] A Right to Revoke—l. In General , 
Most questions relatine to the right to revoke a ! 
dedieztion of property to public use are so closely | 
connected with the question of acceptance that they | 
bave necessarily been considered to a large extent | 
im that connection‘: As heretofore shown, a com- | 
municipality. which holds a sort of | 


Secondary title in trust for the pur- 
boses of dedication 


22 €ases infra motes 23, 2£. 
2% Livandais vy. Municipality No. | 
503; Newton v. Dallas, (Tex. 
Civ. <a 265 SW 763. * a 
Newton wv. Dallas, (Tex Civ. 
i SW 76s. i | 
Peo. v. Marshall Picld, 26¢ HL g 
68S, 167 NE 264: Hoboken M E_| Mass 141, 36 
Chere vw. Hoboken, $3 N_ 5. L. 13, 97 | 
4mD 626; Union R. Co. v_ Chickasaw | Bank vy. Hazels, 63 
Cooperaze Co_ 116 Fenm 594, $5 SW | 278. 56 LRA 765. 


VIL ) N. J—Hoboken 
28. Chicaco, ete, BR. Co. v. Jolict,! Hoboken, 
33 Ill 25; Berlimgion Gaslicht Co. v.| WN. 


Barlingion, cic, BR Coe, $1 lowa 476,| Armsironge, 45 N. 


138. 


as 
| Dist, 168 
| 33- 


NE 


DEDICATION 


GU. S—Meriwether v. Garreit, | 
| 102 UC. & 472, 26 L. ed. 197. 

|  €al—San Diego v. Linda Vista irr. } 
Bart v- Burnett, 15 Cal 530. - 
Essex County v. Saiem, 153 


Nebr.—Pawnee City 


- F988 143448 


a city by conveyance of a part of a dedicated pub- 
lie levee cannot disable itself of its public municipal 
power, nor relinquish its public municipal duty to 
control the property for the public goods? >, 

[§ 146] L Rights of Creditors—i. Ordinary 
Debts. Property dedicated to the publie use, just 
as it eannot be alienated* cannot be seized or sold 
ior the debis of any person or corporation.®+ This 
is true of both common-law * and statutory. dedi- 
eations.** In the ease of a cemetery company. which 
had a remaining substantial interest in eertain dedi- 
eated cemetery lots, although the point was’ made 
that its interest in these'lots should bé liable for its 
debits subject to the publie uses declared, this was 
denied=* At common law ecelesiastiecal property 
could not be seized for debi.** In modern times the 
law relating to religious societies is somewhat ecom- 
plicated, and whether or not their property which is 
in a sense dedicated to public use can be alienated, 
mortgaged, or seized for debt involves special seon- 
sideration.=* : 

[§ 147] 2. Taxes, Assessments, Etc. The lia- 
bihty of properiy dedicated to publie uses to be 
taxed for general or local purposes, whieh liability 


| is generally denied, is considered under other titles, 


as the fact that the publie use was created by dedi- 
eation does not affect the question.“° 

OF DEDICATION 

mon-law dedication is not binding on either party 
until aecepiance,** and this acceptance’ must take 
place within a reasonable time.** Necessarily, then, 
if the offer is not accepted within a reasonable time 
the dedieator may revoke the dedication; and, on 
the other hand, when the dedication has become eom- 


Close v. Glennweed Cemetery, 
| 107 U. S. 466, 2 SCt 267,..27 Lea. 
| 408; Pawnee City First Nat. Bank v. 
See also supra § | Hazels, 63 Nebr. 844, 83 NW 378, 56 

| LRA 765. And see Cemeteries § 19. 
| 40. San Diego v. Linda Vista Irr. 
| Dist, 10% Cal. 188, 41 P 291, 35 LRA 
| 33. See Municipal rati [28 
| Cye 535]; Taxation [37 Cyc 672}. 
| 42. See supra §§ 67-92. 
| 42. See supra § 67. 

43. See supra § 70. 
Pirst Nat} 44 Ark—Gathright v. 
Nebr. ££, $3 NW_| Ark. 339,-185 SW 1069. 

| Cal—tLes Angeles v. McCollum, 156 
ME Church v.} Cab 148, 103 P 914, 23 LRANS 378; 
Los Angetes v. Kysor, 125 Cal. 263, 


431 a 
State, 129 


5S NW 292. |. Pa—MeGonigie v. Allegheny, | Peo. wv. Willi 62 Cal. 493, 2 P 

27. Dsughters vy. Riley County, $1 | Pa 413. a ide, «7, Cal. A. 
Kam 54%, 106 © 297, 27 LRANS $23.| Tex—Oakiand Cemetery ,Co. v./| 8%, $3 P 6386. , 

2 Deazhiers vy Riley County, $1} People’s Cemetery Assoc, $3 Tex Colo—Center v. Collier, 26 Colo. 
Kan 543, 106 P 297. 27 LRANS 533.| 569, 57 SW 27, 55 LRA 503; Sam An-| A. 354, 144 P 1123. 2 

2. Newell v. W. B. Ce éte., | tonio v. Lewis, 15 Tex. 333. i Til—Casey v. Chicago, 263 DL 147, 
Catlery Co. 41 Pa. Co 443; Carr v. [2] Beason for rule.—‘Property | 104 NE 1025; Moore v. Chicago, 261 


s 


pos 


© wv. Davis, i2 


| Drom 


i132. See also ; held for public uses, such as public 
és, wharves, landing-places, | 


NE 
oO, ete, R. Co. 241 Til 
i Co. 


Cole- |} hart v. 
Colo. A 233, 57 P 733. | fire-engines, hose and hose-carriages, | 268, 38 NE 431; Reichert 
TE. i i instru Free) 


—Eeck Island v Starkey, } 
Ti. 515, 53 NE $i 2 j 

ind.—Powler v. Linguist, 13% Ind | for governmenial 
566, 23 NE 123. | be 


ouses, engin i 
iments, and generally everything held | Venice v. Madison Co 


~ ow burg, 217 Hl. 384, 75 NE 545: 
unty 


Ferry Co., 
cannot 216 Ti. 345, 75 NE 105: Russell v. 


purposes, 
subjected to the payment of the | Chicago, ete. Electric R. €o., 205 


Ma —State = Kent County, $3 Md_| debts of the eity. its public eharac-| M1 155, 68 NE 727: Chicago v. Drex- 


377, 23 A 62, 23 LRA 291; Kennedy ter forbids such 
v. Cumberland, €5 Md 5145 A 224,\ Upon the repeal 
S57 AmE 346. | the city, such p 
Mie. Golden vy. Clinton, 54 Mo. A. 
omirey W Saratega|in that behalf 
NS ¥. 49 11 NE 43:| drawn” 
Rochester, 45 N_. ¥_ 129, 6; 

AmR 32. | as. 
Underhill, 26 Vt | Pa. 496. 


' 3& 
Minoegua, 162) 37. 


of the charter 


E 2 Toperty 
| the immediate control of the State, 
166. | the power once delegated to the city 
having been with- 
Meriwether v. Garrett, 102} 
U_S. £12, 501, 26 L. ed. 197. 
Brown v. Lutheran Church, 23 


Cox v. Griffin, 18 Ga. 723. 


am appropriation. | el, 141 TIL 83, 36 NE 774. 
of tlowa—RKenwood Park vy. Leonard, 
Bassed under} 177 Iowa 337, 158 NW 655; Schick v. 
West Davenport Impr. Co. 145 NW 
|683; Burroughs vy. Cherokee, 134 
|Iowa £23, 109 NW 876. 
Kan.—Boerner vy. McKillip, 52 
Kan. 508, 35 P 5. : 
SSE, anton v. David, & Ky. 


Md—Whittington v. Crisfield, 121 


Wis—McHuch vw. Pawnee City First Nat. Bank | Md. 387, 88 A 232. 
be pel 291, Cie 47%__ P i zs eee Nebr. $44, 39 NW 373, RS wig Fe pa wv. Manchester, 32 
Partridge vw. Richmond, (Cal | 56 LRA 765. ich- ; ayne Coun v. Miller, 
A) 172 © 166. 3% Arbuckle v. Cowtan, 3 B. & P.!31 Mich 447. * 7 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 148-149] 


plete by acceptance the right to revoke is gone,** 
cept with the consent of the public and of those 


persons who have vested rights in 


As regards statutory dedications the rule in some 
jurisdictions is that no acceptance is necessary to 
bind the dedicator, and the dedication is irrevo- 
cable;*7 but in others the rule is the same as that 


which governs common-law dedications.** 
[§ 149] 2, Where Land Has Been Dedicated by © 


Mies.—Sanford vy. 
Miss. 383. 
a vy. Jones, 


Meridian, 652 


27 Mo, A. 
Nev.—Schearer v. 26 Nev. 
eae 136 P 705. 
o . Y.—Buffalo v. Delaware, ete., R. 
oe ey 


Reno, 


190 N. Y. 84, 82 NE 513, 16 
LRANS 506; Niagara Falls Supension 
Bridge Co. v. Bachman, 66 N. Y. 261 
ier. 4 Lans, 523]; Cook v. Harris, 61 

Y. 448; Lee v. Sandy Hill, 40 N. 


Y. 442; Tallmadge y. Hast River 
Bank, 26 N. Y. 105; Buffalo v. Dela- 
ware, etc.,, R. Co., 68 App. Div. 488, 


14 NYS 343 {aft 178 N. ie . 
70 NE 1097 mem]. 

N. C.—State v. Fisher, ALT ING ae 
133, 23 SH 158. 

Oh.—Lockland v. Smiley, 26 Oh, St. 


94. 

Pa. Bell v. Pittsburgh Steel Co., 
283 Pa. 83, 89 A tet ee v. Por- 
ter, 238 Pa. 504, A 278. 

R. L—Brown v. ete 83 A 515. 

he Tie gfe vy. Burkett, (Ch.) 59 


561 mem, 


SW 40 
Tex. ~ Houston v. Finnigan, (Civ. 
A.) 85 SW 4 


Utah. BYWilliam J. Lemp Brewing 
Co, v. P. J. Moran, Inc., 169 P 459. 

Wash.—Hanford vy. Seattle, 92 
Wash. 257, 158 P 987, AnnCas1917B 
195; Spokane v. Security Sav. Soc., 82 
Wash. 91, 143 P 425; Smith v. King 
County, 80 Wash. 273, 141 P 695. 

[4] A purchaser of land abutting 
on a strip deeded by his grantor to 
a city for an alley takes with notice 
that if not accepted within a rea- 
sonable time his grantor may revoke. 
William J. Lemp Brewing Co. v. P. 
J. Moran, Inc., (Utah) 169 P 459. 

[b] Unfulfilled expectations.— 
Where a person dedicates land for 
a public highway he cannot after- 
ward reclaim the same by showing 
that he was induced to make such 
dedication by the promise of a 
neighbor to give him the use of other 
jJands, and that he had ceased to use 
such lands. McKenzie v. Gilmore, 3 
Cal. Unrep. Cas. 886, 38 P 262. 

45. Ala—West End y. Eaves, 152 
Ala. 534, 44 S 588; Harper v. State, 
113 Ala. 91, 218 354. 

Alaska,— Valdez Bank v. Von Gun- 
ther, 3 Alaska 367. 

Ark.—Mebane y. Wynne, 127 Ark. 
$64, 192 SW 221. 

Cal.—Franscioni v, Soledad Land, 
ete,, Co., 170 Cal. 221, 149 P 161; 
Miller v. ante ee Canal, etc., Co., 
169 Cal. 415, 147 P 567. 

Ill.— Wiehe v. Pein, 281 Il. 130, 117 
NE 849; Rose v. Elizabethtown, 275 
Ill. 167, 114 NE 14; EH aL Chi- 
cago, 253 M11. 105, 97 NE 2 ;. Mof- 
—— v. South Park, 138 II1. 620. "28 NE 


75 

Ind.—Michigan Cent. R. Co. vy. 
Hammond, etc., Electric R. Co, 42 
Ind, A. 66, 83 NE 650. 

Mo.—Hardin v. Ferguson, 271 Mo. 
410, 196 SW 746. 

Nev.—Shearer v. Reno, 36 Nev. 
443, 136 P 705. 

N. Y. ohoes x Delaware, etc., 
Canal Co., 134 N. Y. 397, 31 NE 887 
{rev 54 Hun 558, 7 NYS 885]; Cook v. 
Harris, 61 N. ¥. 448; Stockwell v. 
Dunckel, 174 App. Div. 481, 159 NYS 
82; Wellsville v. Hallock, 139 NYS 


N. C.—Sexton v. ete City, 
169 N. C. 385, 86 SE 344, 
73 Or. 257, 


Or, —Bitney v. Grim, 
144 P 490, ; 
Pa.—Richardson v. McKeesport, 18 
Pa, Super, 199. 
Utah.—Morris v. Blunt, 161 P 1127. 


hee 


DEDICATION 
ex- 


the dedication.*® 


Vt— Bennington 
chester, 87 Vt. 555, 90 A 

Va.—Basic City v. Bell, 114 Va. 
157, 76 SE 326, AnnCasi914A 1021; | 
Bellenot v. Richmond, 103 Va. 314, 
61 SE 785. 

W. Va-—Champ 
ty Ct., 72 W. Va. Ps, 78 SE 261. 

Wis—Williams vy. Hudson, 130 
hg 297, 110 NW 239, 12 LRANS 


; gg See vy. Boulton, 15 U. C. Q. B.} 


lg 
y. Nicholas Coun-| 


; 


i 


~ [a] Private corporation—Where 2. 


private use in water for irrigation | 
was converted into a public use by 
act of the corporation amounting to 
a dedication thereof to public use, | 
the corporation could not thereafter | 


revoke the dedication and convert it) 


back into a private use. 
v. Soledad Land, ete., Co., 170 Cal 
221, 149 P 161. 

46. Rose v. Elizabethtown, 275 Til 
167, 114 NE 14; 2 Dillon Municipal | 
Corp. (5th ed) g 1091. 

47. Hatton v. St. Louis, 264 Mo. 
634, 175 SW 888. And see supra § 68. 


48. See supra § 68%. 
Pla’ land without sale of 


49, 
lots see infra § 151. 
50. See infra § 150. 


51. See supra § 43. 
52. U. §S—Cincinnati v. White, 6) 
Pet. 431, 8 L. ed. 452; Kruger v. 


Franscioni | 


f18C.J.} 119 


Platting and Sales with Reference Thereto—a, Ma- 
jority Bule.“? While, as will be subsequently shown,’ 
there are a considerable number of decisions to the 
contrary,** according to the weight of authority a 
dedication of land for public use effected by plat- 
ting and the sale of lots with reference thereto as 
heretofore considered in a previous 
completed and irrevocable dedication,>? although 
there has been no formal acceptance by the publie 
County — ty Man- | | 363° Grayson vy. Stengel, 


section *1 is a 


3 


Ky. Op. 


La.—Vinton v. Lyons, 131 La. 673, 
60 S 54; Sarpy v. Municipality No. 2Z, 


La. Ann. 597, 61 AmD 221 
gg ee Bartlett v. Bangor, 67 Me. 
0 
Miss. —Santord v. Meridian, 52 
a 383; Briel v. Natchez, 43 Miss. 
S.A ites v. St. Louis, 121 
Mo. 533, 26 SW 687; Heitz = 5 St 


| Louis, 110 Mo. 613, 19 SW 72 
Nevy.—Shearer y. ‘Reno, 26 ped 443, 

= P 705. 

. J.—Atlantic, etc., R. Pie! v. State 
Ba “of Assessors, 86 NS 5s Et SS 497 
A pee South Amboy v. New York, 
etc., R. Co., 66 N. J. L. 623, 50 A 368; 
weicee y. Plainfield, 40 N. J. L. 603; 
Hoboken M. E. Church v. Hoboken, 23 
N. J. L. 13, 97 AmD 696 (for a New 


| Jersey decision to the contrary see 


| 


Constable, 116 Fed. 722 [aff 128 Fed. | 


908, 16 CCA 634]; 
ward, 4 Fed. 161, 


Grogan v. Hay- 


6 Sawy. 498; Ruch! 


vy. Rock Island, 20 F. Cas. No. 12,105, | 


5 Biss. 95. 
Ala.—Rudolph v. Birmingham, 13% 
Ala. 620, 65 S 1006; South, ete, R. 


Co. v. Davis, 185 Ala. 193, 645 606; | 


Gadsden v. Strother, 172 ‘Ala. 56, 55 
S 189; Smith v. Opelika, 165 Ala. 620, 
51-8 "921; East Birmingham Realty 
Co. y. Birmingham Mach., etc., Co., 
160 Ala, 461, 49 S 448; Mobile v. Fow- 
ler, 147 Ala. 403, 41 S 
Birmingham, 92 Ala. 339, 9 S 161; 
Evans y. Savannah, etc., R. Co., 90 
Ala. 54, 7 S 758. 

Alaska.—Valdez Bank v. Von Gun- 
ther, 3 Alaska 657. 

Ariz.—Thorpe y. Clanton, 10 Ariz. 
94, 85 P 1061. 

Ark.—Brookfield v. Block, 122 Ark 
153, 184 SW 449; Frauenthal v. Sla- 
ten, 91 Ark. 350, 121 SW 395; Para- 
gould v. Lawson, 88 Ark. 478, 115 SW 
379; Stuttgart v. John, 85 Ark. 520, 
525, 109 SW 541 (in which it was 
said. “Where lots have been sold 
with reference to the plat, no for- 
mal acceptance by the city or town 
is necessary, as by that act the dedi- 
eation becomes irrevocable, and the 
municipality may accept at any time 
and assume control over the 
streets”); Davies v. Epstein, 77 Ark. 
221, 224, 92 SW 19 [cit Cyc]. But for 
later Arkansas decision which by im- 
plication overrules these decisions 
see infra § 150, note 65. 

Cal.—San Leandro v. Le Breton, 72 
Cal. 170, 13 P 405; Davidow v. Gris- 
wold, 23 Cal. A. 188, 137 P 619. For 
California decisions to the contrary 
see infra § 150 note 65. 

Ida.—Hanson v. Proffer, 23 Ida. 
705, 132 P 573, 575 [cit Cyc]; Boisé 
City v. Hon, 14 Ida. 272, 94 P 167. 

d.—Hall v. Breyfogle, 162 Ind. 
494. 70 NE 883; Woodruff Place v. 


Raschig, 147 Ind. 517, 46 NE 990; 
Rhodes v. Brightwood, 145 Ind 1, 
Ate NE 942. 


owa.—Kenwood Park vy. Leonard, 
117 Iowa 337, 158 NW 655; Dubuque 
v. Maloney, 9 Iowa 450, 74 "AmD 358. 

Pe gee eae v. Portland, 8 B. Mon. 


468; Reed v. | 


‘Cable R. 


)}the following section); Bozarth v. 
Egg Harbor City, (Ch.) 103 A 405; 
| McAndrews, etc., Co. v. Camden, 73 
| N. J. Eq. 244, 73 A 232. 

N. C—Sexton v. Elizabeth City, 
169 N. C. 385, 86 SE 344; Green v. 
Miller, 161 N. C. 24, 76 SE 505, 44 
LRANS 231; Hughes v. Clark, 134 N. 
C. 457, 46 SE 956, 47 SE 462; Conrad 
v. West End Hotel, ete., Co., 126 N. 
C. 776, 36 SE 282; Moose vy. Carson, 


|104 N. C 431, 10 SE 639, 17 AmSR 
681, 7 LRA 548; Rives v. Dudley, 56 
N. C. 126, 67 AmD 231. 


Oki—Kee v. Satterfield, 46 OkL 
660, 149 P 243. 

Or.—McCoy v. Thompson, 84 Or. 
141, 164 P 589; Silverton v. Brown, 


63 Or. 418, 128 P 45; Oliver v. Syn- 
horst, 58 Or. 582, 109 P 762, 115 P 
594; -Baker City Mut. Irr. Co. v. 
Baker City, 58 Or. 306, 110 P 
392, 113 2; Christian v. Eugene, 
49 Or. 170, 89 P 419; Spencer 
y. Peterson, 41 Or. 257, 68 P 519, 


1108; Steel v. Portland, 23 Or. 176, 
31 P 479; Hogue v. Albina, 20 Or. 182, 
25 P 386, 10 LRA 673; Hicklin v. 
MecClear, 18 Or. 126, -22 PRP 1057; 
Church v. Portiand, 18 Or. 73, 22 A 
528, 6 LRA 259: Meier v. Portland 
Co., 16 Or. 500, 19 P 610, 1 
gh 856; Carter v. Portland, 4 Or. 


Pa.—O’Donnell y. Pittsburgh, 234 
Pa. 401, 83 A 314, 317 [cit Cyc]; In 
tre South Western State Normal 
School, 213 Pa. 244, 62 A 908 [aff 
26 Pa. Super. 99]; Garvey v. Harbi- 
son-Walker Refractories Co., 213 Pa. 
177, 62 A 1778; Biack vy. Pittsburg, 
etce., R. Co., 34 Pa. Super. 416; Moni- 
gomery. v. Haymaker, 18 Pa Dist 
1009; Newell v. W. R. Case, ete, 
Cutlery Co., 41 Pa. Co. 443; Jones v. 
Girard Borough, 26 Pa. Co. 385. 

Tex.—Martinez v. Dallas, 102 Tex. 
54, 109 SW 287, 113 SW 1167; Os- 
wald vy. Grenet, 22 Tex. 94; Pullman 
v. Houston, 59 Tex. Civ. A. 48, 125 
SW 69. For Texas decisions to the 
contrary see infra § 150 note 65. 

Vt.—Abbott v. Mills, 2 Vt 521, 23 
AmD 222. 

Va.—Sipe v. Alley, 117 Va. 819, 86 
SE 122 (under statute expressly so 
providing). For decision to the con- 
trary prior to this statute see infra 
$ 150 note 65. 

W. Va.—Elkins v. Domohoe, 74 W. 
Va. 335, 81 SE 1130; Deepwater R. Co. 
v. Honaker, 66 W. Va. 136, 144, 66 
SE 104, 27: LRANS 388 [eit Cyc]. 

“Opening on the ground a street 
or highway and selling lots front- 
ing upon such street and which are 
accessible only thereover will con- 
stitute a common law dedication of 
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authorities,®® and although the public is not bound 
to maintain the streets until the dedication has been 
formally accepted by such authorities.* The irrev- 
oeable character of the dedication is not affeeted by 
the fact that the property is not at ence subjected 
to the uses designed,’ or that for s 
period of time only a part of the land designated is 
Neither the lapse of time nor the act of 
a municipal government can waive the public right 
to take possession of a street or highway so dedi- 
eated;** the legislature alone has the power to re- 
lease the dedicated land and to discharge the public 
The view taken by many decisions is 
that the purchase of lots is in effect an acceptance 
by the public,®® and that the purchase of a single 
lot is sufficient to perfect the dedieation.©© It has 
also been held that where there was a designation of 
a park on a plat of an addition te a city and a sale 
of lots by reference to the plat, the fact that the 


nsedS 


servitude.®s 


the Iand covered by the highway to 


publie use, irreveearble so far as the! 
purchasers of the lots are cencerned } 


and also irrevocable so far 
general publie is concerned becausg 


the rights acquired by third persons} 


under such a common law dedication 


will operate in faver of the public} 


as well as of such lot owners.” 
Drimmel y. Kansas City, 180 Mo, A. 
$39, $45. 168 SW 280. 

SS. UL. S—RKruger wv. Constable, 
116 Pe@, T22 [afF 128 Fed, 908, 68 CCA 
634]; Grogan v. Hayward, 4 Fed. 161, 
6 Sawy. 498. 

Ark.—Brookfield vw. Block, 128 Ark, 
153, 184 SW 449; Stuttgard v. John, 
$3. Ark, 520, 109 SW 541, 

Téa —Boise City v. Hon, 14 Ida, 273, 
278, 94 P IGT [quot Cye]. 

Ky.—Plummer v. Newport Pressed 
Brick, ete, Co, 149 Ky, 534. 149 SW 
$05; Schneider vy, Jacob, 86 Ky, 101, 6 
SW 350, 9 KyL $82; Wickliffe v. Lex- 
ington, 11 B. Mon. 155; Rewan v. 
Portland, § B. Mon. 232. 

Nev.—Shearer v. Reno, 36 Nev, 443, 
455, 186 P 705 Cquot Cyc]. 

N. H—Harrington v. Manchester, 
N, H. $47, $2 A 716. 

N. J—Hohokus Tp. v. Erie R. Co, 
65 N. J. L. 358, 47 A_ 566. 

N. C—Hughes vy, Clark, If N.C 
457, 46 SE 956, 47 SE 462; Moose v. 
Carson, 104 N.C 
AmSR 681, T LRA 548, 


76 


A 


Okl.—Revard vw. Hunt, 29 Ok) $35, | 


119 P Sd. 


Or.—Silverton vw. Brown, 63 Or. 418.) 


12S P 45: Oliver v. Synhorst, 38 Or, 
882, 108 P 762, 115 P 594; Moore vy. 
Fowler, 58 Or, 292, 114 P 472; Spen- 
eer vy. Peterson, 41 Or, 257, 68 P 919, 
L1QS, : 

Pa—Steinogle vy. Pittsburg, ete, R. 

Ce. 58 Pa. Super. $24; Newell v. 
WY. R. Case, ete, Cutiery Co, 41 Pa. 
Co, 4438. 
Tex.—Martines v. Dallas, 102 Tex. 
$4, 109 SW 287, 118 SW L16T; Corsi- 
eana Vv. Zorn, §T Tex. S17, TS SW 924; 
Kaufman vy, French, (Civ. A.) 171 SW 
$31; Pullman vy. Houston, 59 Tex. Civ. 
A. 48, 125 SW_ 69; Heard vy. Connor, 
(Civ. A.) S4 SW 605. 

Utah—Sowadzki vw. Salt Lake 
County, 36 Utah 127, 104 P 2114, 118 
{eit Cye}], And see cases in preced- 
ing note. 

“An aceeptance by the public au- 
thorities er public user, is not es- 
sential to conclude the owner from 
his power of retraction, when his in- 
tention te abandon his property and 
Gedicate it to public uses is once une- 
quivecally manifested. In that event, 
the right of the public to appropriate 
the lands to the publie use at any 
time when their wants or convenience 
require it, immediately attaches.” 
Hoboken M, E, Church vv, Hoboken, 
$3_N. J. .L. 18, 22, 97 AmD 696. 

[a] Beasons for rule—(l) “If 
the owner does an act, whereby he 


481, 10 SE 689, 17} 


as the} 
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considerable 


to a map or plat 


alleys delineated 


signifies his intention to appropri- 
ate land to the use of the public, as 
a highway or street, or square, to be 
used by the public as a_ pleasure 
ground, or the like, and individuals, 
in consequence of this act, purchase 
property, or build houses, with ref- 
erence to its being so used by the 
public, and become interested to have 
it soe continue, he is precluded from 
resuming his private rights of prop- 
erty over the land, because it would 
be fraudulent in him 
When individuals have become in- 
terested In reference to the use of 
the land by the public, the dedication 
takes effect immediately.” Rives v. 
Dudley, 56 N. CGC. 126, 185, 67 AmD 
231. (@) “This holding is an appli- 
eation of the same rule to a dedica- 
tien of public rights of passage in a 
proposed street as is ordinarily ap- 
plied in the case of a gift as be- 
tween individuals, namely, that its 
acceptance will be presumed if the 
sift is beneficial.” Harrington v. 
ae 76 N, Hy $47, $49, 82 A 
716 


(b] The nights of lot owners in 
such case are founded in the con- 
tract of the parties and do not de- 
pend upon the acts of the municipal 
authorities. Bell v. Pittsburgh Steel 
Co, 248 Pa. 288, $9 A Si. 

te] Rule ed.—A husband 
platted his wife's land with her 
knowledge and consent, and the sub- 
division was designated on the map 
as that of the husband, The map 
was recorded with the knowledge of 
the wife, but was never acknowledged 
by her. Thereafter the wife con-/} 
veyed by properly acknowledged 
deeds, according to the streets and 
alleys on the map. It was held that, 
the right acquired being trrevocable, 
there .was no necessity for accept- 
anee of the dedication by the town, ; 
Corsicana v. Zorn, 97 Tex. 817, 97! 


SW 924. 
54 Kruger vy. Constable, 116 Fed. 
T22 [af¥ 128 Fed, 908, 63 CCA 634); 
Hughes v. Clark, 184 N, C. 457, 46 SE 
956, 47 SE 462. 
55. U. S—Grogan v. Hayward, ¢ 
Fed, 161, 6 Sawy. 
Ala.—Smith v. 


aes ania ete, Co, 154 Ala, 464, 45 
% N. J—Hoboken M. BE. Chureh vy. 
Hoboken, $8 N. J. 

Nev.—Shearer Y¥, 


L, 18, 97 AmD _ 696. 


36 Nev. 
448, 186 P TO5, 

Pa—Morrow vy. Highland Grove 
Tract. Co. 219 Pa. 619. 632, 69 A 
41, 123 AmSR 67T Equot Cye]. 

Utah.—Sowadski ov. County, 36 
Utah 127, 1838, 104 P 111 [quot Cye]. 

See also Tyler vw. Boyette, (Tex, 
Civ. AD 96 SW 985 (holding that 
where land is platted and the plat 
filed in the county clerk's office, and 
lets are sold according thereto, there 


Reno, 


to do sa} 
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party making the addition rendered the park prop- 
erty for taxes and paid taxes thereon did not inter- 
fere with the dedication.®* 

Effect of special statutory provisions. 
is not affeeted by a statute providing that no high- 
way that is not laid out agreeably to the statute shall 
be deemed a public highway unless used by the pub- 
lie for twenty years;** the statute has no appli- 
cation to such a state of facts.® 

{§ 150] b. Minority Rule. Contrary to the rule 
above stated ** there are decisions which hold that 
the mere making of the sale of lots with reference 


The rule 


prepared or adopted by the owner 


does not constitute an irrevocable dedication to the 
publie, but amounts to a mere offer of dedication, 
whieh may be withdrawn if not accepted by the pub- 
hie within a reasonable time;** that the platting and 
sale of lots constitute a dedication of the streets and 


upon the plat only as between the 


is a dedication and acceptance of the 
streets vesting title thereto in the 
city without regard to the streets 
having been used). 

56 Indianola Light, ete, Co. v. 
Montgomery, $5 Miss, 304, 37 S 958. 
57. See cases infra note 58. 
58. Rudolph v. Birmingham, 188 
Ala, 620, 65 S 1006; McAndrews v. 
Camden, 78 N. J. Eq. 244, 78 A 252; 
South Amboy v, New York, ete., Co. 

66..N. J. L. 628, 50 A 868, 

59. Ala.—Highland Realty Co. v. 
Avondale Land Co, 56 S 716; Evans 
Te es ge ete, R. Co, 90 Ala. 54, 

TSS, 

Ida.— Boise City v. Hon, 14 Ida. 272, 

94 P 167 


Miss.—Sanford v. Meridian, 52 
rece 383; Briel v. Natchez, 48 Miss. 

Okl.—Revard v. Hunt, 29 Okl. 835, 
119 P 589.5) 

Or—Tohnson vy. Crawford, 171 P 
568; Silverton v. Brown, 68 Or. 418, 
128 P 45; Christian v. Eugene, 49 Or. 
170, 89 P 419; Carter v. Portland, 4 
Or, 339. 

Tex.—Tyler v. Boyette, (Civ. A.) 
96 SW 935; Sanborn v. Amarillo, 42 
Tex. Civ. A. 115, 93 SW 473. 

fa] Purchasers of lots represent 
the public and have equal authority 
to accept the dedication. “The ac- 
ceptance is not supposed to be made 
by the entire public, it is done by a 
comparatively few persons who rep- 
resent it; and a direct agreement 
made by those who are personally 
interested in the matter, that the 
streets shall remain open to public 
use, ought to constitute as much an 
acceptance of them by the public, as 
the using of them by other members 
ef the community would.” Meier v. 
Portland Cable R. Co., 16 Or. 500, 509, 
19 P 610, 1 LRA 856, : 

60. Highland Realty Co. v. Avon- 
dale Land Co,, (Ala.) 56 S 716; Reed 
v. Birmingham, 92 Ala. 339, 9 S 161; 
paw v. Thompson, 84 Or. 141, 164 

61. Sanborn v. Amarillo, 42 Tex 
Civ. A, 115, 118, 93 SW 473 (where it 
was said: “Neither the city officials 
nor any other public officials would 
have any power to defeat the right 
of the public in property thus dedi- 
eated to public use”), 

68. Harrington v. Manchester, 76 
N. BH. 347%, 83 A’ 716. 

63. Harrington v. Manchester, 76 
N. BH. 347%, 82 A 716. 

64 See supra § 149. 


65. Ark.—Mebane v. Wynne, 127 
Ark. 364, 192 SW 221. But see supra 
note 2. 

Cai—Anaheim  v.  Langenberger, 


134 Cal. 608, 66 P 855; Los Angeles 
v. Kysor, 125 Cal. 468, 58 P 90; Peo. 
v. Reed, $1 Cal. 70, 22 P 474, 15 AmSR 
22 [disappr San Leandro v. LeBre- 
ton, 72:Cal. 172, 18 P 405]. But see 
supra note 42, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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grantors and purchasers from them;°%° that on ex- 
tinguishing claims of grantees to whom the owner 
may have sold lots he ean revoke the dedication if 
the public has not acquired affirmative rights by the 
adoption of the proposed street by some official act 
of the municipality or by user of the street as a 
public road or highway;°? and that a dedication is 
also revoked if before acceptance by the publie 
there is a vesting of the title in one person,*® as 
where the dedicator having deeded a lot calling for 
a street deeds the street to the same persons.°? 

In Ontario by express statutory provision the sale 
of lots with reference to a plat does not of itself 
amount to an absolute dedication of the streets and 
alleys shown on the plat;7° and where, after a sale of 


International 
10 P7157; 


Colo.—Manitou  v. 
Trust Co., 30 Colo. 467, 
Mouat Lumber Co. v. Denver, 21 Colo. 
1, 40 P 237; Center v. Collier, 26 
Colo, A. 354, 144 P 1123. 

Fla.—Kirkland v. Tampa, 78 S 17 
[expl Porter v. Carpenter, 39 Fla. 14, 
21 S 728, and disappr dictum Florida 
East Coast R. Co. v. Worley, 49 Fla. 
297, 38 S 618]; Price v. Stratton, 45 
Fla. 535, 33 S 644. 

Jll.— Russell vy. Chicago, etc., R. 
Co., 205 Ill. 155, 68 NE 727; Littler 
v. Lincoln, 106 Ill. 3538. 

Iowa.—McGrew v. Lettsville, 71 
Towa 150, 32 NW 252; Conner v. Iowa 
City, 66 Iowa 419, 23 NW 904. 

Md.—Beale v. Tacoma Park, 130 
Md. 297, 100 A 379; Story v. Ulman, 88 
Md. 244, 41 A 120; Clendenin v. Mary- 
land Constr. Co., 86 Md. 80, 37 A 709; 
Hall v. Baltimore, 56 Md. 187. 

Mich.—Diamond Match Co, v. On- 
tonagon, 72 Mich. 249, 40 NW 448. 

N. J.—Atty.-Gen. v. Morris, etc., R. 
Co., 19 -N. J. Eq. 386. [rev on other 
grounds 20 N. J. Eq. 530). Weight 
of authority in this state is to the 
contrary see supra note 52. 

N. Y.—Bissell v. New York Cent. R, 
Co., 26 Barb. 630 [rev on other 
grounds 23 N. Y. 61]; Stillman v, 
Olean, 161 NYS 591. 


Tex.—Gilder v. Brenham, 67 Tex. 
Bee) 3 SW 309. But see supra note 
Va.—Norfolk  v. Nottingham, 96 


Va. 34, 30 SE 444. Rule under pres- 
ent statutory provisions see supra 
note 52. 

Wash.—Smith v. King County, 80 
Wash. 273, 141 P 695. 

{a] Private and public rights dis- 
tinguished.—(1) ‘‘So far as_ the 
rights of private individuals are con- 
eerned, a purchase of property from 
the dedicator with reference to the 
plat on which the public places are 
designated, constitutes an acceptance 
and is irrevocable. In other words, 
private rights accrue by virtue of the 
acceptance given in that manner, but 
the publie rights only accrue by some 
method of public acceptance, which 

. may be expressly given by spe- 
cial representatives of the public or 
by the use of the property by the 
public.” Mebean v. Wynne, 127 Ark. 
364,° 371, 192 SW 221. (2) “There is 
no rule of law which forbids the sub- 
division of land by the owner in such 
a way as to establish over it only 
private ways for the sole benefit of 
those who may become owners of 
lots in the subdivision, and in which 
the public, as such, will have no in- 
terest and over which it will have no 
control.” In such case, the rights of 
the lot owners in such easement in 
and over the ground laid off on the 
plat as ways will have no tendency to 
establish the title of the public to 
such ways as public streets. Chicago 
v. Drexel, 141 Il]. 89, 106, 30 NE 774. 
(3) “Until the dedication has been 
accepted, and subject to the ease- 
ments, if any, which may have been 
acquired by purchasers of lots with- 
in .the tract, the proposed streets 
and alleys remain private property, 
and the tender of dedication may be 
withdrawn in the manner provided 


- 
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by the statute.” Bowersox v. John- 
son County, (lowa) 167 NW 582. (4) 
The sale of lots by reference to a map 
showing a street will raise a private 


“6asement in such street in favor of 


abutting owners, and use thereof pur- 
suant to such easement is not such a 
public user as to constitute an ac- 
ceptance of the street as a_ public 
highway, nor will mere user of the 
street by the public without its re- 
pair and maintenance by public au- 
thorities constitute such acceptance. 
Matter of Starr St., 73 Mise. 380, 181 
NYS 71, 

(b] The making of a common-law 
plat showing streets and sales of lots 
with reference thereto like every oth- 
er offer to be made complete so as 
to create public rights must be ac- 
cepted and acted upon by the public. 
Rose v. Elizabethtown, 275 Ill. 167, 
114 NE 14. 

Mouat Lumber Co. v. Denver, 
40 P 237; Center v. Col- 
A. 354, 144 P 1123; 
Smith v. King County, 80 Wash. 278, 
141 P 695; and cases supra note 65. 

67. Bissell v. New York Cent. R. 
Co., 26 Barb. (N. Y.) 6380 [rev on 
other grounds 23 N. Y. 61]. 

68. See cases infra note 69. 

69. Story v. Ulman, 88 Md. 244, 41 
A 120; Clendenin v. Maryland Constr. 
Co., 86 Md. 80, 37 A 709; Hall v. Bal- 
timore, 56 Md. 187. 

70. In re Morton, 6 Ont. A. 3238, 

“Neither the mere marking out 
upon a plan, of spaces for roads and 
streets, nor the registration of such 
a plan, nor the sale of lots accord- 
ing to it, nor all of these acts com- 
bined, will constitute an absolute 
dedication of the places so marked 
down as public roads or highways. 
They may become so by any acts 
from which an irrevocable intention 
to dedicate them may be inferred, 
and by acceptance by the municipal- 
ity, and then section 527.has its op- 
eration. But until they do become 
so, section 84 expressly provides that 
a plan, although filed, is not binding, 
and though sales may have been 
made under it, is only binding sub 
modo, that is to say, to the extent 
that the court or a judge may think 
proper not to permit a proposed 
amendment.” In re Waldie, 13 Ont. 


A. 104, 111. 
71. In re Morton, 6 one A. 3238; 
; & P. 860, 


O’Brien v. Trenton, 6 U. 
WU. CaGh ak 246. 

72. U. S.—uvU. S. v. Chicago, 7 How. 
185, 12 L. ed. 660; Kruger v. Consta- 
ble, 116 Fed. 722 [aff 128 Fed, 908, 
63 CCA 634]. 

Ala.—Smith v. Opelika, 165 Ala. 
630, 51 S 821; Reed v. Birmingham, 
92 Ala. 339, 9 S 161; Webb v. Demopo- 
lis, 95 Ala. 116, 18 S 289, 21 LRA 


2. 

Ark.—Dickinson v. Arkansas City 
Impr. Co., 77 Ark. 570, 92 SW 21, 113 
AmSR 170; Holly Grove v. Smith, 
63 Ark. 5, 87 SW 956. 

Cal.—Schmitt v. San Francisco, 100 
Cal. 302, 34 P 961; Forsyth v. Dun- 
nagan, 94 Cal. 488, 29 P..770; Peo. v. 
Reed, 81 Cal. 70, 22 P 474, 15 AmSR 
22; Hayward v. Manzer, 70 Cal. 476, 
13 P 141; Davidow y. Griswold, 23 
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lots, there having been no acceptance by the public, 
the title to the lots sold as well as to the remainder - 
of the entire tract platted becomes vested in one 
person, he may revoke the offer of dedication and 
may fence up the street platted.” 

3. Where Lands Are Platted but No 
Sales Are Made in Reference Thereto. 
laying out of a town and making a plat of it with- 
out selling any of the lots will not, in the absence 
of a statute, constitute an irrevocable dedication of 
the streets but is at most an offer to dedicate.” 
fortiori is this so where the plat is made by persons 
not owning the land.7’ 
the plat is recorded,’* especially where the owner 
promptly asserts his ownership over the land when- 


The mere 


A 


The rule applies although 


Cal. A. 188, 137 P 619. 


Conn.—Guthrie v. New Haven, 31 
Conn. 308. 
Ga.—Parsons v. Atlanta Univ., 44 


Ga, 


Tl. 
cago, ete., R. Co., 
431 


529. 
Ill.—H. A. Hillmer Co. v. Behr, 264 
568, 106 NE 481; Iglehart v. Chi- 
241 Ill, 268, 89 NE 
: Ind.—Logansport v. Dunn, 8 Ind. 
78. 

Iowa.—Kenwood Park y. Leonard, 
177 Iowa 387, 158 NW 655. 
ae y.—Rowan vy. Portland, 8 B. Mon, 

New Orleans, 


336. 

La,—Leland Univ. v. 
47 La. Ann. 100, 16 S 653. 

Mich.—Le Roy v. Collins, 154 Mich. 
77, 117 NW 579; Plumer v. Johnston, 
638 Mich. 165, 29 NW 687; Field v. 
Manchester. 82 Mich. 279; Wayne 
County v. Miller, 31 Mich. 447. 

Miss.—Whitworth v. Berry, 69 
Miss. 982, 12 S 146; Sanford v. Merid- 
ian, 52 Miss. 383. 

N. J.—New York, ete.,,. Ro. Co. Vv. 
South Amboy, 57 N. J. L. 252, 30 
Pe Vanatta v. Jones, 42 N. J. L. 
o . 
fen mi nnoey v. Copeland, Wright 
ov. 

Or.—Nodine v. Union, 42 Or. 618, 72 
P 582; Meier v. Portland Cable R. Co., 
16 Or. 500, 19 P 610, 1 LRA 856. 

Pa.—Bell v. Pittsburgh Steel Co., 
243 Pa, 288, 89 A 813; Tesson v. Por- 
ter, 288 Pa. 504, 86 A 278; Pittsburgh 
v. Epping-Carpenter Co., 194 Pa. 318, 
45 A 129, 

Tenn.—Monaghan v. Memphis Fair, 
ete., Co., 95 Tenn. 108, 37 SW 497. 

Tex.—Weidemeyer v. Reitch, 49 
Tex. Civ. A. 166, 108 SW 167. 

Man.—Wright v. Winnipeg, 4 Man. 
46, 3 Man, 349. 

“The mere laying out of a town 
upon a man’s own land, and by his 
own private act, and the making and 
recording of a plan of the town, may 
not, and as we suppose, do not of 
themselves, conclude him to any ex- 
tent. The land, notwithstanding 
these acts, is still his own, and neith- 
er any other individual nor the pub- 
lic, have any right to interfere with 
such use of it as any man may law- 
fully make of his own. Though he 
has laid out a town upon the land 
and upon paper, he is not bound to 
sell the lots or to make or authorize 
the making of a town in fact. If he 
never disposes of a lot or lots, as 
part of the town, no one has any in- 
terest in the town as such, or any 
right growing out of his acts in re- 
lation to it.” Rowan v. Portland, 8 
B. Mon. (Ky,) 282, 236. 

[a] An attempt to sell lots ac- 
cording to a plat dividing a tract 
of land into lots bordering on streets 
and alleys is, by virtue of a provi- 
sion of the city charter, a dedication 
of those streets and alleys to the city 
for public ways. Vonderhite v. Wal- 
ton, 7 KyL 764. 

73. Hope v. Shiver, 77 Ark, 177, 
90 SW 1003. 

74. U. S.—Piteairn v. Chester, 135 
Fed. 587. 

Ark.—Balmat v. Argenta, 123 Ark. 
175, 184 SW 445. 

Tll.—H. A. Hillmer Co, vy. Behr, 264 


122 
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ever occasion requires,> or where the lands remain 
melosed by the owner.*§ Prior to a sale of lots or 
public user the owner has complete power of dis- 
position,"? and there is nothing to prevent him from 
revoking the dedieation.*S This right is expressly 
given to owners by some statutes which provide 
that any plat may be vaeated by the proprietor 
thereof at-any time before the sale of any lots by 
written instrument declaring the same to be vacated, 
executed, acknowledged, and recorded in the same of. 
fiee with the plat to be vacated.?® Nevertheless there 
is a sufficient dedication notwithstanding the ab- 
senee of any sales where the filing of the plat is 
followed by use and improvement by the public.s® 

[§ 152] 4. Where Dedication Is Made Subject 
to Conditions Not Performed. Where the reasonable 
conditions imposed by the donor ™' are not complied 
with he may revoke the dedication *° and take pos- 
session of the dedicated premises and reappropriate 
them to his own use,$* provided he moves promptly 
in the matter.S* 

[§ 153] B. Who May Revoke Dedication. A 
revoeation of a dedication can be made only by the 
power creating the dedication, that is, the original 
grantor.® <A stranger to the title cannot revoke 
an offered dedication.S® 

[§ 154] C. Methods of Revocation—l. In Gen- 
eral. What will constitute a revocation of an offer 
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to dedicate depends largely upon the circumstances 
of the particular case.S* Except where it is other- 
wise provided by statute,S® a dedication may be re- 
voked by applying the dedicated property to any 
use inconsistent with the purpose of the dedica- 
tion,S® as for instance by devoting the property to 
the private use of the dedicator.°° However, it has 
been held that where a highway as dedicated was of 
specified width, the faets that the main travel was 
eustomarily confined to narrower limits and that 
the sides of the road were otherwise used for agri- 
culture did not show an intention to revoke the dedi- 
eation or limit the width of the road to the track 
customarily traveled.™ 

Death of dedicator. An offer to dedicate land is 
revoked by implication by the death of the person 
making the offer before acceptance.°? So the death 
of one of two or more dedicators of streets before 
the acceptance of the offer of dedication operates 
to revoke the offer.°S 

If a change in the offer is made before acceptance 
the same act is a revocation and a new offer of 
dedieation.** 

[§ 155] 2. Conveyance of Property Dedicated. 
Where the right to revoke exists, a conveyance of 
the property as to which an offer of dedication has 
been made in the absence of statute providing other- 
wise constitutes a revocation,®> and euts off any 


Th, 568, 106 NE 481, 484. 
Towa.—Kenwood Park v. 
177 Iowa 387, 158 NW 655. 
Pa—Bell v. Pittsburgh Steel Co, 
248 Pa. §3, 89 A 813. 
{a] Beason for rule.— 
must be an acceptance by the public 
or the public authorities 


in order) 


| Mich. 


) 


“As there | 


iy 


to make the act complete, the making | 
and recording of a plat (and, by an-| 
alogy, the making and recording of a | 


deed) to the municipality must be 
regarded, before acceptance, as a 
mere offer. Such an offer may be 
revoked by the owner of the land 
before acceptance, Subject, however, 
to the exception that the owner will 


be estopped to deny dedication when | 


private rights have intervened. 
CWoollacott v. Chicago, 187 Tl. 604, 
58 NE 426; Woodburn v. Sterling, 184 
Ih. 208, 56 NE 378.) Necessarily, 
therefore, the mere act of recording 
the deed did not constitute an accept- 
ance.” H. A. Hillmer Co. v. Behr, 
264 Tl. 568, 576, 106 NE 481. 

{b] The filing of a plat of a town 
with the petition for its incorpora- 
tion does not show a dedication to 
the public of a street in addition to 
the town. De Nefe v.eAgency City, 
143 Towa 2387, 121 NW 1049. 

75. Pitcairn vy. Chester, 135 Fed. 


587. 

76. Balmat wv. 123 Ark. 
175, 184 SW 445. 

77. LeRoy v. Collins, 145 Mich. 77, 
117 NW 579. 

78. Dickinson v. Arkansas City 
Impr. Co., T7 Ark. 570, 92 SW 21, 113 
AmSR 170; Iglehart v. Chicago, etc., 
R. Co., 241 Tl. 268, 89 NE 431; Saund- 
ers v. Chicago, 212 Ill. 206, 72 NE 18; 
Uniontown v. David, $8 Ky. Op. 183; 
Bell v. Pittsburgh Steel Co., 243 Pa. 
83, 89 A 813; Tesson v. Porter, 238 Pa. 
504, $6 A 278. 

79. Kenwood Park v. Leonard, 177 
Towa 337, 158 NW 655. See also infra 


§ 156 

80. Lacey v. Oskaloosa, 143 Iowa 
409, 121 NW 542, 31 LRANS 853. See 
also supra §$§ 115-123. 

81. See supra §§ 62-66. 

83. Forsyth v. Dunnagan, 94 Cal. 
438, 29 P 770; Peo. v. Williams, 64 
Cal. 498, 2 P 393; People’s Gas Light, 
Se ae Co. v. Chicago, 225 Ill. 612, 99 

83. eEeonies Gas Light, etc., Co. v. 
Chicago, 255 Ill. 612, 99 NE 703. 


Argenta, 


84. Port Huron ~ Chadwick, 52 
320, 17 NW 9 
[a] Waiver of cight—The right 


to revoke for nonperformance of an | 


oral condition may be waived and is 
waived where 
taken until 
has been improved. Port Huron y, 
Chadwick, 52 Mich, 320, 17 NW 929. 


85. Matter of Public Parks, 53) 


Hun 556, 6 NYS 779; Stillman vy. 
Olean, 72 Misc. 196, 129 NYS 515; 
Rathgaber v. Tonawanda, 13 NYS 
$37. But compare Siillman vy. Olean, 
161 NYS 591 (holding that both the 
original owner who filed the map and 
his grantee have the right to file a 
map superseding it at any time be- 
fore the streets designated therein 
were superseded by the city). 

[a] Occupation - a grantee of 


land dedicated for public street 
does not revoke the dedication. Mat- 
ter of Public Parks, 53 Hun 556, 6 
NYS 779; Rathgaber vy. Tonawanda, 
18 NYS 937. 

86. Wheeler vy. Oakland, (Cal. 
A.) 170 P S64. 

87. Rose v. Elizabethtown, 275 
TH. 167, 114 NE 14. 

88. Lake View v. Le Bahn, 120 
Til. 92, 9 NE 269; Lee v. Mound Sta- 
tion, 118 Ml. 304, 8 NE 759’ (both 
holding that where the dedication is 
a statutory one the owner cannot 
revoke the dedication by applying 
the land to a different use, or by fil- 
ing a new plat; that a revocation 
ean be effected only by a deed as pre- 
scribed by the statute). 

89. Cal.—Forsyth v. Dunnagan, 94 
Cal. 438, 29 eS 770; ee ers v. Ocean- 
side, 7 Cal. 87, 98 P 

hie -toes v. ‘Kiinaberhtown, 275 
Til. 167, 114 NE 14; People’s Gas 
Light, etc., mar Vv. Chicago, 225 Til. 
612, 99 NE 70 

Mich rela” v. 
Mich. 279. 

Tex.—Uvalde County v. Uvalde, 
(Civ. A.) 32 SW 868; Houston vy. Fin- 
niger, es re 85 sw sate 8 

ash.—Smi v. King County, 80 
Bhs OO 141 ee yi 

S—Trice vy. rteau, 54 Wis. 99, 
11 NW_ 234. 

90. Forsyth v. Dunnagan, 94 Cal. 
438, 29 i 770; People’s Ga's Light, 
etc, Co. Chicago, 225 Tl. 612, 99 


NE 703; First Evangelical Church v. 
Walsh, 57 Il. 368, 11 AmR 21; Hous- 


Manchester, $2 


no steps have been) 
the dedicated property | 


ae Meroe (Tex. Civ. A.) 85 


fa] Bnelosing and planting land 
dedicated as a road is a revocation 
|of a dedication. Forsyth v. Dunna- 
gan, 94 Cal. 488, 29 P 770. 

{b] Building pavilion and summer 
| house on the land dedicated amounts 
|} to a revocation of the dedication. 
Rose v.. Elikabethtown, 275 Ill, 167, 


}114 NE 14. 

91. Peo. v. Laugenour, 25 Cal. A. 
44, 142 P 888. 

oan Peo. v. Johnson, 237 Ill. 237, 


42, 86 NE 676 [cit Cyc]; Peo. v. Kel- 


loa 67 Hun 546, 22 NYs 490 {aff 
iS: N. Y¥. $82, $7 NE 615, 25 LRA 


98. Chicago, etc. R. Co. v. Chica- 
go, 264 Tl. 24, 105: NE 702, AnnCas 
1917A 1146. 

94 Matter of Hunter, 47 App. Div. 
102, 62 NYS 169 [rev 28 Misc. 314, 59 
| NYS 874]. 

95. Cal—Los Angeles v. Kysor, 
125 Cal. 468, 58 P 90; Sacramento v. 
Chanie, 120 Cal. 29, 52 P 44; Schmitt 
v. San Francisco, 100 Cal. 302, 34 P 
eR a v. Manzer, T0 Cal. 476, 

tl.—Doss v. Bunyan, 262 Til. 101, 
104, NE 158; Birge v. Centralia, 218 
Tl. ‘508, 75 NE 1035; Chicago vy. Drex- 
el, 141 Ill. 89, 30 NE 774. 

Ind.—Lightcap v. North Judson, 
154 Ind. 48, 55 NE 952. 

Iowa.—Minneapolis, ete.. R. Co. v. 
Britt, 105 Iowa 198, T4 NW 9383. 

Ma.—Clendenin v. Maryland Con- 
str. Co., 86 Ma. 80, 87 A 709. 

N. Y.—Buffalo v. Delaware, ete., R. 


Co., 68 App. Div. 488, 74 NYS 743 
[aff 178 N. Y¥. 564 mem, 70 NE 1097 
mem]. 


Oh.—Drucker v. Home City, 31 Oh. 
Cir. Ct. 466. 

Va.—Chambers vy. Roanoke Indus- 
a ete, Assoc, 111 Va. 254, 68 SE 
Wash.—Hanford v. Seattle. 92 
Wash. 257, 158 P 987, AnnCasl1917B 
195; Spokane v. Security Sav. Soc., 
$2 Wash. 91, 143 P 485; Smith v. King 

County, 80 Wash, 273, 141 P 695. 

[a] Im connection With other acts. 
—The action of the owner of a tract 
of land who had dedicated streets 
and alleys to the public in selling the - 
land and in permitting the same to 
be traveled and cultivated without 
reference to the dedicated streets and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 155-160] 


right of acceptance on the part of the public.®* It 
has been held, however, that where land in contro- 
versy had been dedicated to the public for a street 
by the filing of a plat, a subsequent deed of the 
dedicator to adjoining property, the description of 
which included the street, did not constitute a revo- 
cation of the dedication, but operated to convey 
to the grantee the land used as a street, subject to 
the public easement;** and also that where the 
dedicator of an alley shown on a plat conveyed a 
lot thereon, ‘‘together with his reversionary inter- 
est in the alleys in said block,’’ the language did not 
purport to revoke the dedication.®* So for obvious 
reasons a conveyance of dedicated property cannot 
operate as a revocation where the dedication was 
complete before the conveyance.*® 

[§ 156] 3. Wacating Plat. A common-law dedi- 
cation by a plat may be revoked in whole or in part 
by the filing of an instrument vacating the plat or 
a part of it Under some statutes a statutory 
dedication by plat can be withdrawn only by vaca- 
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tion of the plat in accordance with the provisions 
of the statutes.2 The term ‘‘highway’’ as used in 
a statute authorizing the vacation of any part of a 
plat by the owner thereof, but forbidding the clos- 
ing or obstruction of any highway, means a traveled 
street as distinguished from a mere space laid out 
between lots which sometime may become a street.? 

{§ 157] D. Extent of Revocation. A dedica- 
tion which is revocable can be revoked either in 
whole or in part.* 

{§ 158] E. Rules Relating to Revocation Ap- 
plicable to Nation, State, or Municipality. The rules 
governing individuals in respect of the irrevocabil- 
ity of completed dedications apply with equal force 
and effect to dedications made by the nation, by a 
state, or by a municipality.® 

[§ 15842] F. Evidence of Revocation. Proof of 
revocation must be clear and conelusive,® and the 
burden of proof is on the party asserting that a 
revocation has been made.’ 


x. ABANDONMENT 


{§ 159] A, In General. While prescription 
does not run against the right of the public to the 
use of land dedicated for such use,® yet it may by 
abandonment relinquish its rights to the land dedi- 
cated.1° The question of abandonment, like that of 
dedication,*+ is one of fact to be determined by the 
circumstances of each case,!? or, according to some 
decisions, a mixed question of law and fact.1* The 
burden of proying abandonment, like that of dedi- 


there has been an abandonment or forfeiture of all 
rights to dedicated property an injunction will lie 
against a municipality to prevent it from taking 
possession of and using the property for the pur- 
poses for which it was dedicated.*# 

{§ 160] B. What Constitutes—l. In General. 
An abandonment occurs where the use for which the 
property is dedicated becomes impossible of execu- 
tion, or where the object of the use for which the 


cation;!*' is on the party who asserts it.® 


alleys during a period of over thirty |! 
years, and before the dedication was 
accepted by the municipality, consti- 
tuted a withdrawal of such dedica- 
tion. Venice v. Madison County Fer- 
ry Co., 216 Ill. 345, 75 NE 105. 


96. Doss v. Bunyan, 262 Ill. 101, 
104° NE 153. 
97. State v. Southard, 22 Del. 247, 


66 A 372. 

98. Zollinger v. Newton, 172 Iowa 

352, 154 NW 611. 
Heitz v. St. Louis, 110 Mo. 
735; Pierce v. Chamber- 
82 Mo. 618; Malloch v. Ander- 
4.U. C. Q. B. 481. 

1. Myers v. Oceanside, 7 Cal. A. 
87, 93 P 686; Kimball v. Chicago, 253 
Ill. 105, 97 NE 257. See also Casey 
v. Chicago, 263 Ill. 147, 104 NE 1025 
(holding that, where there was no 
statutory dedication but only a com- 
mon-law offer to dedicate the streets 
and alleys marked on a plat of a sub- 
division, and no acceptance or user 
of any portion of such streets and 
alleys, the execution and recording 
of proper deeds of vacation withdrew 
and canceled that portion of the 
plat included in such deeds); Iowa 
Cent. R. Co. v. Homan, 151 Iowa 878, 
131 NW 878 (holding that, where a 
railway company did not accept a 
dedication of depot grounds as made 
by a town plat, the action of the 
owners of the land dedicated on the 
plat for depot grounds in removing it 
from the plat as shown by an instru- 
ment of vacation properly filed was 
legally effective to vacate the dedi- 
cation). 

2. Kimball vy. Chicago, 253 Ill. 105, 
97 NE 257; Lake View v. Le Bahn, 
120 Til. 92, 9 NE 269; Lee v. Mound 
Station, 118 Il. ey 8 NE 759; Ram- 
stad v. Carr, 31. N. D. 504, 154 NW 
195, LRA1916B 1160. 

3. Kenwood Park v. Leonard, 177 
Iowa 337, 158 NW 655. 

4. Cal—Peo. v. Williams, 64 Cal. 
498, 2 P 393; Myers v. Oceanside, 7 
Cal. A. 87, 93 P_686. 

Til. —Casey yv. Chicago, 263 Ill. 147, 
104 NE 1025. 

Iowa—Brown v. Taber, 103 Iowa 
1, 173 NW 416. 


Where 


N. Y.—Eckerson vy. Haverstraw, 6 


App: Div. 102, 39 NYS 635 [aff 
162 N. Y.652 mem, 57 NE 1109 
mem]. 


Wis.—Mahler v. aoa 92 Wis. 
477, 66 NW 502, 31 LRA 6 

5. U. S. v. Illinois ont R. Co., 
154 U..S./225, 14 SCt 1015, 38 L. ed. 
971; New Orleans v. U. S., 10 Pet. 
(U. S.) 662, 9 L. ed. 573; Cook v. Bur- 
lington, 30 Iowa 94, 6 AmR 649; Phil- 
adelphia Museums Vv. Pennsylvania 
Univ., (Pa.) 96 A 123; In re Penny 
Pot Landing, 16 Pa. 79. 

{a] Reason for rule—‘“We are 
unwilling to concede that a nation or 
a state which becomes the proprietor 
of a town site, plats it, and dedi- 
eates its streets and parks to public 
use, has any greater or better right 
to revoke or avoid its grant or cove- 
nant than a private proprietor would 
have. It may be that either, before 
any rights have accrued, can revoke 
the dedication, but, after lots have 
been sold, after streets have been 
graded, after parks have been cared 
for and improved according to the 
plat,—in other words, after rights 
have vested in reliance upon the dedi- 
cation,—we deny the right of nation 
or of individual to revoke it, or to 
release or destroy the right of the 
public to the exclusive use of the 
parks and streets for the purposes 
for which they were granted. 

A nation, state, or municipality 
which dedicates land that it owns in 
the site of a town to public use for 
the purpose of a park is as conclu- 
sively estopped as a private proprie- 
tor from revoking that dedication, 
from selling the park, and from ap- 
propriating the land which it occu- 
pies to other purposes after lots have 
been sold, after the town has been 
settled, and after the park has been 
improved with moneys raised by the 
taxation of its residents and taxpay- 
ers in reliance upon the grant and 
covenant —, oe dedication evi- 
dences.” Day ort v. Buffington, 
97 Fed. 234, 238, "339, 38-CCA 453, 46 
LRA 377. 


ea, Kirkland v. Tampa, (Fla.) 78 8 


property is dedicated wholly fails..7 Any use which 


7. Kirkland v. Tampa, (Fla.) 78 S 


8. Loss of title by adverse pos- 
session see Adverse Possession § 461 
et Kg 

soe v. Oglethorpe, 120 Ga. 
951, “ SE 366, 102 AmSR 128. 


10. Kelsoe 'v. Oglethorpe, 120 Ga. 
951, 48 SE 366, 102 AmSR 133. 

11. See supra §§ 124, 125. 

12. Dickinson y. Arkansas City 


Impr. Co., 77 Ark. 570, 92 SW 21, 113 
AmSR 170; Campbell v. Kansas City, 
102 Mo. 326, 13 SW 897, 10 LRA 592. 

13. Savannah v. Bartow Inv. Co, 
137 Ga. 198, 72 SE 1095. 


14. See supra § 101. 
15, Delaware, etce., R. Co. v. Syra- 
cuse, 157 Fed. 700 [mod on other 


grounds 165 Fed. 631, 92 CCA 41]; 
Sipe v. Alley, 117 Va. $19, 86 SE 122; 
Basic City v. Bell, 114 Va. 157, 76 SE 
336, AnnCas1914A 1031. 

16. Savannah v. Bartow Inv. Co., 
137 Ga, 198, 72 SE 1095. 

Injunction generally see Injunc- 
74 (22 ae 816 et seq]. 


U. 
Young, 59 ped. 96, 8 CCA 27. 
Ark.—Di«kinson v. Arkansas City 
Impr. Co., 77 Ark. 570, 92 SW 21, 113 
AmSR 170. 
Ga.—Bayard v. Hargrove, 45 Ga. 
75 CTL 


342. 
ear claaead tees v. Reeves, 


Kan.—McAlpine v. Chicago Great 
Western R. Co., 68 Kan. 207, 75 P 73, 
64 LRA 85, 1 AnnCas 452. 
pete pring v. Nally, 89 Sw 436, 23 

yL 
Fy y. Comstock, Harr. 


Mo.—Gaskins v. Williams, 235 
Mo. 563, 139 SW 117, 35 LRANS 603; 
Goode vy. St. Louis, 113 Mo. 257, 20 
SW 1048; Campbell v. Kansas City, 
102 Mo. 326, 13 SW 897, 10 LRA 598. 

N. J.—Newark v. Watson, 56 N. J. 
L. 667, 29 A 487, 24 LRA 843. 

N. 'Y.—Porter v. International 
Bridge Co., 200 N. Y. 234, 93 NE 716, 
21 AnnCas 684, 

Oh.—Van Wert Bd. of Education v. 
Van Wert, 18 Oh. St. 221,.98 AmD 
114; Williams v. Cincinnati First 
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is not inconsistent with the declared of a | 
dedication will not support a charge of abandon- 
ment.?# i 

Collecting taxes on land dedicated is not an aban- 
donment of the use? and does not estop a mmnici- | 
pality from asserting the public character of the 
land dedicated.”° : 

Wharf charges. An ordinance fixing the charges 
for discharging or taking on cargo at a wharf dedi- / 
cated to the public does not constitute an abandon- | 
ment of the public user of the wharf 

Mere temporary interruption in the use of 2 street 
does not constitute an abandonment,” 

Use by the owner of the dedicated property that 
could properly be made in connection with the right 
of the public with the permission of the municipal- | 
ity does not defeat its rights.2# : 

Fence across highway. The mere fact that an 
owner of the fee built and maintained 4 fence across i 
a highway for many years and also maintained a | 
stable in the inclosed part does not show an aban- 
donment by the public where it continued to. pass { 
and repass without hinderance.“ 
Presb. Soc, 1 Oh. St. 478. |clared useless and 

R. i—Healey y. Rabbitt, 144 RB. 1 
533. | Reeves, 75 


Tex —State v. Travis 
Tex. 425, 21 SW 1029. ti 


| Ida. 
Va.— Glasgow v. Matthews, 106 Va, | by the platting of land for a city, sub-| TL 130, 117 NE 
Officer: 


Wash—Roundtree vy. 
1 aca 414, 107 P 

2, 

Wis.—Daniels y, 
492, 

{ai City —If 2 city is| use of the 
abandoned and the property reverts | 
t© the condition ef a farm this will | SE 991. 
pork an eo entrant of icetae | 

yard. vy. Hargrove, 45 Ga, 242, | property is dedicz 

ib] Graveyard—(a) A Medication building an 


Hutchingon, | 
345, 27 LRANS) failure to open and 
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| an abandonment of the 


| lie, 4nd part of which 


County, 85) ton, 13 111 30; Healey wy. 


Wilson, 27. Wis | dedication, sale of the land in view of! city v 
he 


jana for farm 
Glasgow v. Mathews, 
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pany recognizing latter’s right to exclusive posses- 
sion, A contract between a city and a railroad com- 
pany requiring the company to elevate its tracks 
in a2ecordance with certain plans and specifications 
which provided, among other things, that a station 
should be elevated on its then site to a level with 


the tracks was a recognition by the city of the right 


of the company to the exclusive possession of the 
site of the station, and either recognized the invalid- 
ity of a former aceeptance of a dedication as a 
street of a tract including that site, or amounted to 
acceptance 57? and the eon- 
an abandonment by the city 
been dedicated to publie use, 

ted or opened to the pub- 
was also covered by the sta- 
tion referred to in the contract. 

{§ 161] 2 Misuser.7 Except in one jurisdie- 
tion * amisuser does not constitute abandonment? 
dedicator,” so 

operty is dedieated 
ig not rendered impossible thereby, or unless there 


tract also amounted to 
of an alley which had 
but had never been 


the right 
dedicated 


inclosure and/ 2. Humphrey y. Kratz, 77° Wash. 
| 452, 127 PB 806; Seattle y. Hinekley, 
106 Wa. 14, 54 | 67 Wash. 273, 121 P 444, 


, oe len vy. Ocean City, 72 ™ J. 
(1) Where | L. 15, 62 A947. : a” i 

22, Holmes y. Cleveland, éte., Co. 

occurs | 92 Fed. 1060 (as when caused by the 


of land for graveyard purposes is when sucn building is erected on an-| washing away of a portion of the 

abandoned: By the action of the mu-| other site, Sinclair -v. Comstock, street); Wheeler y. Oakland, (Cal. 

Hicipality in passing an ordinance | Barr. Qich) 404; Gaskino +. Wii. | A)! 170 P 64, 

vacating the land for the purposes | liams, 235 Mo. 562, 129 SW-117, 35 | __23. Wiehe y. Pein, 281: Itt, 136, 

for which it was dedicated and | LRANS 603; State w Travis County, | 117 NE $49. 

changing it into 2 park with the 2c-| 85 Tex 435, 21 sw 1023; Daniels y.| 24. Nelson v. Randolph, 222 ii 

guiescence of the public. Campbell ¥.| Wilson, 27 Wis 492, (2) But where | 531, 73 NE 914, 

Kansas City, 102 Mo, 226,12 SW 497,\a City dedicated to a county as a sin- Newark ¥ Pennsylvania ®. 

10 LRA 4592. (2) Where the legisla-~ gle tract half a lic square for) Co, (NS. 5.) 92 A 32. 

ture prohibits the use of land dedi- | county buildings, the, aba: t 26. Newark v. Pennsylvania ®. 

cated for a graveyard for such pur-| one of three puildlé $ erected there-| Co, (N. J.) 92 A 332. 

Dose. Newark vy. Watson, 56 NJ. L. |on by the county. aia not constitute | b or generally 

$67, 29 A 487, 24 LEA 843, (2) Where |an abandomment of any part of the| see infra $$ 167-171. 

land is dedicated for a burying | tract. Victoria vy. Victoria County, 2. [a] In where the 

ground, whether by a common-law | 192 Tex. 477, 128 SW 169, 129 sw 593 | property dedicated is diverted to a 
SW § 


dedication under which 
mains in the owner, or pursuant to a) fe] 
statute under which the fee is vested | pened near 
for the county in trust for the pur- | 
poses named only, the abandonment 
of the land as a burying ground re-| 
stores the former owner to his Tight reverts to the 
of possession. Mahoning County v. | of Ed: 
Young, 69 Fed. 96, 8 CCA 27. (4) A| St. 
graveyard dedicated to public use is 
not abandoned till ail the bodies have i 


the fee re-| [rev (Giy. A.) 115 
Schools — 


able and denzerous 


thority to do so, although new inter- 
ments have not been made for some 
years, nor have the graves been 19. 
properly cared for, due in part if not | 
wholly to denial of access thereto by 
one asserting adverse claim to the 
land against the public. 


CalL—So 
|v. San Luis 
Roundtree Pp 


school and the same becomes unsuit-. 
| the city attempts to well the lot it! 


44 Ina, ir Me a 
been removed by persons having au- | Pr te he a tec rent park, ofr | 
and in part for Biro ma a 
County, 192 Cai 529, 414 P 443; 


BP 591; Wheeler y. Oakland, (A) 176 


67 purpose not contemplated, there ig 
? | legal cause for revocation for non- 


performance of the obligations im- 


posed on the donee Voinche v, 
for a school and | Marksville, 124 ‘La. 712, 50 & 662. 
jay w. Howell, 6 


2. i Se aay 
Vax Wert | Pet; 493, 3 Li ed. 477. 


, 18 Oh. teat v. East Point, 95 SB 
Me Boat aa Kan —Mcal; ine wv. Chicago Great 


Western BR. ., 68 Kan 207, 75 P 

72, 64 LRA 25,1 AnnCas 452, 

Ais ep tad es v. St. Paul, 47 Minn. 
, 50 NW . 

: wv St. Louis, 113 Mo. 


Placer | i—oode 
Smith | 257, 20 SW 1042. 


{aj 


¥y. Hutchinson, 57 Wash. 414, 197 P Hangon wy. Proffer, 22 Ida. | gin of a stream, leated to the pub- 
345, 27 LRANS 875. (5) Where the) 705, 32 P 512; Boise City v. Hon, 14) lic as a levee, is not abandoned oO 
owner of land built a church thereon, | Ida. 272, 94 P 167. | 4% to cause a reversion to the origi- 
and dedicated 2 cemetery on the! iiL—Wiehe vy. Pein, 281 TL 120,|nal dedicaters, because ilroazds 
church lot to the public use, anad|117 NE 349, have been permitted to lay their 
opened a road through his land in| Ind.—Interstate ir ete., Co. y.| tracks upon it because its use has 
order to give access to 2 church ee Chicago, 118 KE 953, been permitted for other unauthor- 


and cemetery, the road 14 net be 
Closed 

Jand_ on the ground of the 
of the church to another locality 
where the cemetery still remained in 
use. Ray vy. Nally, 29 SW 436, 28 


Kyl 421 
fe] Bighways—() An abandon- 


removal 


| Wis.—Ashiand vy. 
| Co., 195 Wis. 398, 39 
[4j Whe 


¥or later canes, developments and changes in the law see cy 


- D—Ramsiad wv. Carr, 21 WN. D. 

by a2 subsequent owner of the | 504, 154 NW 193, LERAI91GB 1160. | 
Wash—Houmphrey v. 

Wash. 152, 127 P 206. 


for the 
is that the unauthorized 
ment occurs where a highway is de-| officer in assessing streets and alleys | 


ized purposes beca 

| merce has ceased and boats do not 
Krutz, 77\land on it. McAlpine v. ‘o 
| Great Western R. Co, 68 Kan. 267, 
15% 7%, 64 LRA 25,1 AnnCas 452. 
| 20, pine v. Chicago Great 
tile (1) | Western BR, Co, 6% Kan. 20 4 da 7 N18, 

act of an| 64 LRA $5, 1 AnnCas 452, 
21. McAlpine v. Chicago Great 
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is a stipulation in the instrument of dedication pro- 
viding for a forfeiture in case of misuser or diver- 
sion.*? Nevertheless even in the absence of a pro- 
vision for forfeiture for misuser there is an aban- 
donment and a reversion to the dedicator upon a mis- 
use of the dedicated property which renders impos- 
sible the use for which the property was dedicated.** 

[§ 162] 3. Nonuser—a. Before Acceptance. In 
a sense dedicated property may be abandoned be- 
fore acceptance, or speaking more accurately the 
right to accept may be lost by nonuser, or by non- 
user in connection with other circumstances indicat- 
ing an intent not to appropriate the dedicated prop- 
erty to the use for which the dedication was made.*4 
However, it has been held that the rights, duties, 
and privileges conferred and imposed upon a mu- 
nicipal corporation by dedication exclusively for 
the publie benefit cannot ordinarily, be lost through 
nonuse or laches;*° and obviously there is no aban- 
donment where the. public asserts its rights within 
the time prescribed by statute.*® So it has been 
held that where the plat by which streets were dedi- 
cated to public use provided that the dedicator re- 
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served the right to inelose the streets until it should 
become necessary to use them, although the streets 
were occupied by the dedicator and his grantees 
for twenty-three years before any action was taken 
to open the streets, such facts did not show an 
abandonment.** 

[§ 163] b. After Acceptance. It is very generally 
held that after acceptance, or where acceptance is 
unnecessary ‘to bind the dedicator,?* a mere nega- 
tive nonuser accompanied by no acts showing inten- 
tion of never using, and not complicated by actual 
user by some private party, does not constitute an 
abandonment and has no effect upon the rights of 
the public,®® no matter how long the nonuser is con- 
tinued.*? There must be some affirmative act mani- 
festing the intent to abandon the dedicated prop- 
erty.41. The public may begin the user or the mu- 
nicipality may open for public use at any time, 
whenever convenience or necessity may suggest, if 
the dedication is complete and the dedicator is bound 
by acceptance, by statute, by deed, or by estoppel.*” 
Furthermore the fact that a.municipality improves 
or directs improvement of part only of the property 


Western R. Co., 68 Kan. 207, 75 P 
73, 64 LRA 85, 1 AnnCas 452; Goode 
v. St. Louis, 1138 Mo. 257, 20 SW 1048. 

32. Thorndike v. M‘lwaukee Audi- 
torium, 143 Wis. 1, 126 NW 881. 

33. Porter v. International Bridge 
Co.,,.200 N. Y. 234, 98 NE 716, 21 Ann 
Cas 684, 

[a]. Thus the acts of a city sanc- 
tioning the permanent occupation of 
land dedicated as a public square by 
railroads and a bridge company with 
a railway passenger platform, rail- 
road tracks, and buildings thereon 
evidenced an intention of the city to 
abandon the easement for use of the 
premises as a public square. Porter 
v. International Bridge Co., 200 N. Y. 
234, 93 NE 716, 21 AnnCas 684. 

34. Ark.—Dickinson y. Arkansas 
City Impr. Co., 77 Ark. 570, 92 SW 
21, 118 AmSR 170, 

Ga.—Still v. Griffin, 27 Ga. 502. 

Il.—Auburn vy. Goodwin, 128 Ill. 
67, 21 NE 212. 

Md.—Baltimore y. Canton Co., 124 
Md. 620, 93 A 144. 

N. C.—State Co. v. Finley, 150 N. C. 
726, 64 SE 772. 

Or.—Silverton v. Brown, 63 Or. 418 
128 P 45; Schooling v. Harrisburg, 43 
Or. 494, 71 P 605. 

[a] Rule applied.—(1) Where 
property owned in common was 
platted by the owners for the 
purpose of bringing the land 
within the limits of an incorporated 
town and of selling the lots and 
bloeks therein at a profit, but no lots 


were sold nor were any of the streets. 


thrown open to public use, no effort 
being made for more than. twenty 
years since the dedication of the 
streets and alleys on the plat to bring 
the land within such city limits, the 
land having been continuously fenced 
and cultivated as a farm, and such 
fences being rebuilt when washed 
away by overflow and the platted 
streets again obstructed thereby, an 
intent to abandon the whole scheme 
was manifested, justifying a hold- 
ing that the dedication of the streets 
and alleys was no longer in force, al- 
though one of such owners testified 
that he expected at some time to sell 
the lots and have the territory added 
to the town, there being nothing in 
such testimony warranting a definite 
or reasonable expectation that the 
scheme might soon be accomplished. 
Dickinson v. Arkansas City Impr. Co., 
77 Ark. 570, 92 SW 21, 113 AmSR 170. 
(2) Where streets and alleys in an 
incorporated town were mapped and 
laid out by a land company but were 
never graded, and no lots facing upon 
them were sold, and the land company 
subsequently conveyed the lots to de- 
fendant by the acre for farming pur- 
\ 


poses and quitclaimed the streets 
and alleys to him, and the town com- 
missioners passed an ordinance va- 
cating such streets and alleys, and 
the town conveyed to defendant its 
interest therein, owners of lots in 
other parts of the town could not 
compel defendant to open up such 
streets and alleys. State Co. v. Fin- 
ley, 150 N. C. 726, 64 SH 772, (3) 
Where a strip of land dedicated as a 
street on a plat was never expressly 
accepted by the city nor used as a 
street, but was continuously used for 
more than sixty-seven years by the 
owner of the adjoining land or his 
tenants as a shipbuilding yard, and 
a part of the time was inclosed by a 
fence with gates which were opened 
only by the owner or with his con- 
sent, there was no implied acceptance 
of the dedication, Baltimore v. Can- 
ton Co., 124 Md. 620, 93 A 144. 

35. Douglas County v. Lawrence, 
(Kan.) 171 P 610 

36. Horton v. Okanogan County, 
98 Wash. 626, 168 P 479. 

87. Thonney v. Rice, 43 Wash. 708, 
718, 86 P 713 (where it was said: 
“The dedicator provided against lapse 
of time by reserving the use of the 
streets for himself and his grantees 
until their use would become neces- 
sary for ingress and egress to and 
from lots which he should sell within 
the platted territory. This has ever 
since been a matter of public record, 
and appellants are therefore charge- 
able with knowledge thereof. There 
has been no abandonment. No at- 
tempt has ever been made to vacate 
the plat, either by the original grant- 
or or by his grantees. The fact that 
this street was occupied by appel- 
lants did not make it an adverse oc- 
eupation, since it was consistent with 
the original grant, and was at all 
times subject to the happening of the 
final event, which was to complete 
the dedication and establish in the 
publie the right to use the land for 
highway purposes. The lapse of 
twenty-three years of time therefore 
became immaterial”). 

38. Necessity of acceptance sec 


supra §§ 67-69. 

39. U. S.—London, etc., Bank v. 
Oakland, 90 Fed. 691, 33 CCA 237; 
Coffin v. Portland, 27 Fed. 412. 

Ala.—Smith v. Opelika, 165 Ala. 
630, 51 S 82h. 

Cal.—Peo. v. Myring, 144 Cal. 351, 
77 P 975; Archer v. Salinas City, 93 
Cal. 438, 28 P 839,16 LRA 145; Wheel- 
er v. Oakland, (A.) 170 P 864. 

Tll.—Lee v. Mound Station, 118 Ill. 
804, 8 NB 759. 

Ind.—Interstate Iron, etce., 
East Chicago, 118 NE 958. 

Kan,—Wilgus v. Miami County, 54 


Co. Vv. 


Kan. 605, 38 P 787; Osage City v. Lar- 
kin, 40 Kan. 206, 19 P 658, 10 AmSR 
186, 2 LRA 56; Wyandotte County 
v. Wyandotte First Presb. Church, 30 
Kan. 620. 1 P 109. 

Ky.—Henderson y. Yearman, 169 
Ky. 508, 184 SW 878; Rowan v. Port- 
land, 8 B. Mon. 232. 

Md.—Richardson v. Davis, 91 Md. 
390, 46 A 964. 

Miss.—Briel v. Natchez, 48 Miss. 423. 

N. J.—South Amboy v. New York, 
etc., R. Co., 66 N. J. L. 623, 50 A 368; 
Hohokus Tp. v. Erie R. Co., 65 N. J. 
L. 353,.47:A 566; Atlantic City v. 
Groff 64 Ny J. 6527, 45-A 916; 
Smith y. State, 23 N. J. L. 712; Jersey 
City v.. Morris Canal, etc., Co., 12 N. 
J. Eq. 547. 

Oh.—Fenton v. Cheseldine, 11 Oh. 
Dec. (Reprint) 649, 28 CincLBul 223. 

Or.—Spencer v. Peterson, 41 Or. 
257, 68 P 519, 1108; Meier v, Portland 
Cable R.) Co., 16 Or. 500, 19 P 610, 1 
LRA 856. 

Pa.—Pittsburg v. Epping-Carpenter 
Co., 194 Pa. 318, 45 A 129. 

R. I.—Horgan v. Jamestown, 32 
R. 1..528, 80 A 271. 

Tenn.—Hardy v. 
Heisk, 127. 

Tex.—Dallas v. Gibbs, 27 Tex. Civ. 
A. 275, 65 SW 81. 

Va.—Sipe v. Alley, 117 Va. 819, 86 
SE 122; Basie City v. Bell, 114 Va. 
157, 76 SE 336, AnnCas1914A 1031. 

W. Va.—Wilson v. McConnell, 72 
W. Va. 81, 77 SE 540; Ralston v. 
Weston, 46 W. Va. 544, 33 SE 326, 
76 AmSR 834. 

Wis.—Lins v. Seefeld, 126 Wis. 610, 
105 NW. 917; Madison v. Mayers, 97 
Wis. 299, 73 NW 43, 40 LRA 635, 65 
AmSR 157; Reilly v. Racine, 51 Wis. 
526, 8 NW 417. 

[a] Dedication by sale with ref- 
erence to plat.—Where a street is 
dedicated by the mapping and plat- 
ting of land by the owner and by his 
selling and conveying lots with ref- 
erence to the plat, it cannot be lost 
by mere failure to open it or by_non- 
user, however long. Smith v. Opeli- 
ka, 165 Ala. 630, 51 S 821. 

[b] Where there was statutory 
dedication to the public of a street 
by recording the plat, and its approv- 
al by’ the municipality, the public 
could not be deprived of rights by 
nonuser. Interstate Iron, ete., Co. v. 
East Chicago, (Ind.) 118. NE 958. 

40. Smith v. Opelika, 165 Ala. 630, 
51 S 821; Elliott v. Louisville, 123 
Ky. 278, 909 SW 990, 28 Kyl 967; Hor- 
gan v. Jamestown, 32 R. I. 528, 80 A 
271. 

41. Henderson v. Yearman, 169 
Ky. 508, 184 SW 879; and, cases in 
preceding notes this section. 

42. See cases supra note 39. 
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126 [18C.J.] 
dedicated does not constitute an abandonment of the 
balance ;** and it has similarly been held that the 
publie use of a part only of land dedicated for a 
public highway does not constitute an abandonment 
of the unused portion.‘ Even nonuser of a portion 
of a street, fenced in with abutting property, has 
been held not to constitute an abandonment of the 
street by the public.*® 


Where the nonuser is due to natural causes, as 


where land is covered with water, there is no aban- 
donment.**® 

Under special statutory provisions. In Utah it 
has been held that a statute which, after providing 
that all highways once established continue to be 
such until abandoned by order of county commis- 
sioners, by operation of law, or by judgment, pro- 
vides that a road not_used or worked for five years 
ceases to be a highway, while applying only- to 
county roads, and not to municipal streets, ap- 
plies to such a road as well when dedicated by a 
plat as when otherwise established.*7 In Washing- 
ton under statutes which provide that any author- 
ized county road remaining unopened for five years 
after authority for opening the same ‘‘shall be and 
the same is hereby vacated,’’ but that such pro- 
vision shall not apply to any highway, street, or 
other public place dedicated as such in any plat 
whether the land included in the plat be within or 
without the limits of any incorporated city or town, 


43. Shirk v. Chicago, 195 Ill. 298, 
63 NE 193; Hall v. Breyfogle, 162 
Ind. 494, 70 NE 883; Sims v. Frank- 
fort, 79 Ind. 446; Hoboken Land, ete., 
Co. v. Hoboken, 36 N. J. L. 540. 

44. Santa Ana vy. Santa Ana Val- 
ley Irr. Co., 163 Cal. 211, 124 P 847. 

45. Southern Pac. R. Co. v. Ferris, 
93 Cal. 263, 265, 28 P 828, 18 LRA 510; 
Pariott v. Hampton, 134 Iowa 157, 


51. 


182, 26 A 58. 
P 2 [eit Cyc] 


DEDICATION 


such traveled route becomes a high- 
way by prescription). 

Green v. Stevens, 49 Ill. A. 24; 
Hobbs v. Lowell, 
405, 31 AmD 145; Hamilton v. White, 
5 N. Y: 9; Almy vy. Church, 18 R. I. 
See also Davis v. Ore- 
gon Short Line R. Co., 31 Utah 307, 88 
(holding that for the 
purpose of showing dedication by de- 


19 Pick. 


[§§ 163-165 


it has been held that a street formally dedicated 
to the public is not vacated by five years’ nonuser,*® 
but must remain open until vacated by a proper 
statutory proceeding.*® 

{[§ 164] 4. Substitution of Use. Where the of- 
fer of an owner to change the location of a road or 
street over his property is accepted, this amounts 
to a dedication of the ground accepted for the new 
road or street and operates as a substitute of the 
new way for the old;°° and where an owner of land 
adjacent to a highway encroaches upon or closes it 
and gives the public another way it will become a 
public highway by dedication on acceptance by the 
public.©+ So if travel diverges from a portion of a 
highway across one’s land and the owner acquiesces 
in the user of the land taken to form the new por- 
tion of the highway he will be deemed to have dedi- 
cated it.5? 

[§ 165] ©. Effect of Abandonment—1, In Gen- 
eral. Where the donees of dedicated lands fail or 
refuse to accept the dedication, the grantor is entitled 
to the land as the title has never passed out of 
him.®? In ease of an abandonment after acceptance 
also the rights of the public therein fail and a re- 
version takes place, as the dedication has spent its 
force when the use ceases.°* If land is dedicated 
for school purposes,®® for a courthouse *® or other 
publie buildings,®? for a park,®*® or for cemeteries or 
burial purposes,°® the property so abandoned reverts 
oe state. Mitchell v. Bass, 33. Tex. 

54. U. S,—Mahoning County, v. 
Young, 59 Fed. 96, 8 CCA 27. 

Iowa.—Kenwood Park vy. Leonard, 
177 Iowa 337, 158 NW 655. 

Ky.—Halley v. Scott County Fis- 
eal Ct., 78 SW 149, 25 KyL Et ats Mor- 


row v. Slaughter, 5 Bush 
Nev.—Shearer v. Reno, 36 Nev. 443, 


(Mass.) 


111 NW 440; Sipe v. Alley, 117 Va. 
819, 86 SE 122; Basic City v. Bell, 114 
Va. 157, 76 SE 3386, AnnCasi1914A 
1031. See also Municipal Corpora- 
tions [28 Cyc 841 et seq]. 

“Any ordinary observer traveling 
upon the public roads of the more 
thickly populated portions of this 
state will often perceive the land 
on one or both sides of a road-bed 
that is fenced out sowed in grain 
and pastured by the proprietors of 
the adjoining land, while all the trav- 
el for many years has been confined 
to the center of the road-bed; and 
yet we do not see that such acts 
should of themselves be held to show 
either an abandonment of the use 
of the road by the public, or its ad- 
verse possession by the person who 
has thus sowed, reaped, and pastured 
his stock thereon.” Southern Pac. 
R. Co. v. Ferris, supra. 

[a] Reason for rule.—Some pri- 
wate use of the public way is not 
infrequently accorded abutting own- 
ers until the public use requires its 
surrender. Sipe vy. Alley, 117 Va. 
819, 86 SE 122; Basic City v. Bell, 114 
Va. 157, 76 SE 336, AnnCas1914A 10381, 

46. Welton v. Wolcott, 50 Conn. 
259; Jersey City v. Morris Canal, 
etc., Co,, 12 N. J. Eq. 547. 

47. Sowadski v. Salt Lake County, 
36 Utah 127, 104 P 111. 

48. Mohr v. Pierce County, 65 
Wash. 870, 118 P 321, 119 P 747. 

49. Mohr v. Pierce County, 65 
Wash. 370, 118 P 321, 119 P 747. 

50. Sweatman v. Deadwood, 9 S. 
D. 380, 69 NW 582; Fairfield v. Morey, 
44 Vt. 239. See also Kelsey v. Fur- 
man, 36 Iowa 614 (holding that where 
the public have traveled for more 
than ‘ten years a route deviating 
slightly from that originally estab- 
lished, by reason of an obstacle in 
the surveyed route, and pursuant to 
some arrangement with adjacent 
owners, and not by mistake merely, 


fendant of a road which it construct- 
ed, taking the place of part of an 
old highway obstructed by it, and 
which was thrown open to the public, 
and to which the travel was diverted 
from the old road, evidence of the 
permanent character of the obstruc- 
tions in the form of improvements of 
defendant’s railroad, which it had 
placed on and across the old highway, 
is admissible). 

52. Fitzgerald v. Saxton, 58 Ark. 
494, 25 SW 499; Larned v. Larned, 11 
pecs 421; Prouty v. Bell, 44 
Magee Ala.—Troy v. Watkins, 78 S 

Ga.—Brown vy. East Point, 95 SE 
ek [cit Cyc]; Still v. Griffin, 27 Ga. 

Mich.—Plumer  v. Johnston, 63 
Mich. 165, 29 NW 687. 

N. Y.—Porter_v. International 
Bridge Co., 200 N. Y. 234, 93: NE 
716, 21 AnnCas 684 [mod 131 App. 
Div. 921 mem, 115 NYS 1141 mem]. 

Oh.—Newark v. Crane, 19 Oh. Cir. 
Ct. N. S.» 499. 

Tex.—McBride vy. Rockwall County, 
(Civ. A.) 195 SW 926. 

Wash.—Rowe vy. James, 71 Wash. 
267, 128 P 539, 

[a] Thus, where land was dedi- 
cated to the town of Newark for a 
burying ground, and the city council 
of said town subsequently passed an 
ordinance prohibiting any further 
burials in the land so dedicated and 
ordering the removal of the remains 
buried therein, the ordinance was a 
valid exercise of the police pow- 
er of the city and operated as 
a complete abandonment of the 
dedicated use and the land would re- 
vert to the original owner, or his 
heirs. Newark y. Crane, 19 Oh. Cir. 
Ct. N. S. 499. 

{b] Under the civil law in the 
case of abandonment of the use the 
ownership of the property reverts to 


136 P 705. 

N. Y.—Still v. Lansingburgh, 16 
Barb. 107. 

W. Va.—Deepwater R. Co. v. Ho- 
naker, 66 W. Va. 136, 146, 66 SE 104, 
27 LRA 388 [cit Cyc]. 

See also Wilson v. Gloucester Coun- 
ty, 838 N. J. Eq, 545, 90 A 102% 
(holding that where a county con- 
tributed the land for a monument 
erected by the state in commemora- 
tion of a battle, the state acquired 
an easement to endure as long as the 
land should be used for the purpose 
to which it was dedicated). 

55. Board of. Education v. Van 
Wert, 18 Oh. ‘St. 221, 98 AmD. 114; 
Johnson County School Dist. No. 2 
| emer 3 Wyo. 563,27 P 919, 29 

56. Kent County v. Grand Rapids, 
61 Mich. 144, 27 NW. 888; Sinelair v. 


‘Comstock, Harr. (Mich.) 404; Gaskins 


v. Williams, 235 Mo. 568, 139 SW 117, 
85 LRANS 603. 

{a] Limitation of rule.—Where 
ground was donated to the county 
court for use as a “public square” so 
long as the seat of justice should 
remain there, and the seat of justice 
was removed, it was held that the 
title did not revert to the original 
dedicator but reverted to the use of 
the inhabitants of the town, first, 
because they had used the square for 
over fifty years, and second, because 
the adjoining property owners had 
bought their lots relying upon the 
existence of the public square, 
Campbell County Ct. v. Newport, 12 
B. Mon. (Ky.) 538. 

57. Sinclair v. Comstock, Harr, 
(Mich.) 404. 

58. Rowzee v. Pierce, 75 Miss. 
846, 23 S 307, 65 AmSR 625, 40 LRA 
402; State v. Travis County, 85 Tex. 
435, 21 SW 1029. : 

59. Mahoning County v. Young, 59 
Fed. 96, 8 CCA 27 [rev 51 Fed, 5851; 
Tracy v. Bittle, 213 Mo. 802, 112 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 165-168] 


to the dedicator or his heirs, and this is true whether 
the dedication is statutory or at common Jaw.®° 

[§ 166] 2. Of Streets and Highways.°t Where, 
under the rules elsewhere discussed in this work,®* 
a conveyance of land bounded on a street or high- 
way which has been dedicated to the public by the 
grantor carries with it the fee to the center of the 


[$ 167] 
Specified in Dedication—1l, 


uses as it may desire.® 


45; Campbell v. Kansas City, 102 
Mo. 326, 13 SW 897, 10 LRA 593; 
Newark v. Watson, 56 N. J. L. 667, 29 
A 487, 24 LRA 843. 

60. Mahoning County y. Young, 59 
Fed. 96, 8 CCA 27; Robbins v. White, 
52 Fla. 613, 623, 42 S 841 [cit Cyc]. 

61. Whether private easement sur- 
vives public easement see Easements 


§ 145. 

62. §§ §3-102. 

63. See Boundaries § 83 et seq. 

64. See Boundaries §§ 100, 102. 

65. See Boundaries § 83 et seq. 

66. See Boundaries §§ 100, 102. 

67. South Park Comrs. v. Ward, 
248 Ill. 299, 93 NE 910; Chicago, etc., 
R. Co. v. Joliet, 79 Tl. 25. 

68. U. S—Barclay v. Howell, 6 
Pet. 498, 8 L. ed. 477; Young v. Ma- 
honing County, 51 Fed. 585 [rev on 
other grounds 59 Fed. 96, 8 CCA 27]; 
U. S. v. Illinois Cent. R. Co., 26 F. 
Cas. No. 15,437, 2 Biss. 174. 

Ala.—Western R. Co. v. Alabama 
Grand Trunk R. Co., 96 Ala. 272, 11 
S 483, 17 LRA 474. 

Alaska.—Macintosh  v. 
Alaska 492. 

Ark.—Arkansas River Packet Co. v. 
Sorrels, 50 Ark. 466, 8 SW_ 683. 

Cal.—Mahoney v. San Francisco 
ber 8 Education, 12 Cal. A. 293, 107 

Colo.—McIntyre v. El Paso Coun- 
ty, 15 Colo. A. 78, 61 P 237. 

Del.—Poole y. Rehoboth, 9 Del. Ch. 
192, 80 A 683. 

Fla.—Lutterloh y. Cedar Keys, 15 
Fla. 306. 

Ill.—Peo. v. Field, 266 Ill. 609, 107 
NE 864; South Park Comrs. v. Ward, 
248 Ill. 299, 93 NE 910; Rehfuss v. 
Hill, 243 ill. 140, 90 NE 187; Ward v. 
Field Museum of Natural History, 
241 Ill. 496, 89 NE 731; Riverside v. 
MacLean, 210 Ill. 308, 71 NE 408, 102 
AmSR 164, 66 LRA 288; Lee v. Mound 
Station, 118 Ill. 304, 8 NE 759; Jack- 
sonville vy. Jacksonville R. Co., 67 
Ill. 540; Alton v. Illinois Transp. Co., 
12 Ill. 38, 52 AmD 479. 

Ind.—East Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 87 NE 17 [transf 
42 Ind. A. 383, 85 NE 783]. 

Iowa.—Warren y. Lyons, 22 Iowa 


See Boundaries 
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351, 355. 
Kan.—Wood v. National Water 
Works Co., 33 Kan. 590, 7 P 233; 


trey) County vy. Lathrop, 9 Kan. 

Ky.—Hopkinsville v. Jarrett, 156 
Ky. 777, 162 SW 85, 50 LRANS 465; 
Campbell County Ct. v. Newport, 12 
B. Mon. 538; Rowan v. Portland, 8 
B. Mon. 232; Augusta v. Perkins, 3 
B. Mon. 437. 

La.—Voinche vy. Marksville, 124 La. 


712, 50 S 662. 
Md.—Reed v. Stouffer, 56 Md. 236. 
Mass.—Codman’* v. Crocker, 203 


Mass. 146, 89 NE 177, 25 LRANS 980. 
Mich.—Cooper v. Alden, Harr. 72. 
\ 


: 


A. Necessity of User for Purposes 
General Rule. 
only where property is dedicated generally without 
restriction to the use of the public that the public 
has a free hand in applying the property to such 
If a dedication is made 
for a specific or defined purpose, neither the legis- 
lature, a municipality, or its successor, nor the gen- 
eral public has any power to use the property -for 
any other purpose than the one designated,®* whether 
such use be public or private,®® and whether the 
dedication is a common-law or a statutory dedica- 


DEDICATION 


XI. MISUSER OR DIVERSION 


It is 
lic.74 


Miss.—Jones vy. 
449, 61 S 456; Rowzee v. Pierce, 75 
Miss. 846, 23 S 307, 65 AmSR 625, 40 
LRA 402 

Mo.—Kennard v. Eyermann, 267 
Mo. 1, 182 SW 737; State v. Dreyer, 
229 Mo. 201, 129 SW 904; Normal 
School Dist. No. 3 v. Painter, 102 Mo. 
464, 14 SW 938, 10 LRA 493; Price 
v. Thompson, 48 Mo. 361; Rutherford 
v. Taylor, 38 Mo. 315; Pickett v. Mer- 
cer, 106 Mo. A. 689, 80 SW 485. 

N. J.—Hoboken M. E. Church v. 
Hoboken, 33 N. J. L. 13, 97 AmD 696; 
Fessler v. Union, 67 N. J. Eq. 14, 56 
A 272 [aff 68 N. J. Eq. 657 mem, 60 
A 1134 mem]; Lennig v. Ocean City 
Assoc., 41 N. J. Eq. 606, 7 A 491, 56 
AmR 16. 

N. Y.—Bowen v. Delaware, etc., R. 
Co., 153 N. Y. 476, 47 NE 907, 60 
AmSR 667 [rev 82 Hun 39, 31 NYS 
286]; Rose v. Hawley, 118 N. Y. 502, 
23 NE 904; Cady v. Conger, 19 N. Y. 
256; Peo. v. Vanderbilt, 38 Barb. 282 
[aff 26 N. Y. 287, 25 HowPr 139, 28 
N. Y. 396, 84: AmD 351]; Still v. Lan- 
Singburgh, 16 Barb. 107; Williams v. 
New York Cent. R. Co., 16 N. Y. 97, 
69 AmD 651 [rev 18 Barb. 222], 78 
N. Y. 423; Linton v. Coupe, 138 App. 
Div. 518, 123 NYS 321. 

Oh.—Louisville, ete., R. Co. v. Cin- 
cinnati, 76 Oh. St. 481, 81 NE 983; 
LeClereq v. Gallipolis, 2 Oh. 218, 28 
AmD 641; Price v. Methodist Epis- 
copal Church, 4 Oh. 515; Newark v. 
Crane, 19 Oh. Cir. Ct. N. .S. 499; 
Cleveland, etc., R. Co. v. Cleveland, 33 
Oh. Cir. Ct. 482. 

Or.—Church v. Portland, 18 Or. 73, 
22 P 528, 6 LRA 259; Portland, etc., 
Re Go. “v.. Portiand, 14. Or.. 188,;12-P. 
265, 58 AmR 299; Portland v. Whit- 
tle, 3 Or. 126. 

Pa.—Com. v. Bowman, 3 Pa. 202; 
Rees v. West Pennsylvania Exposi- 
tion Soc., 2 Pa. Co. 385. 

S. C.—McCormac v. Evans, 107 8S. 
C. 39, 42, 92 SE 19 [quot Cyc]. 

Tex.— Harris County v. Taylor, 58 
Tex. 690; San Antonio v. Lewis, 15 
Tex. 388; Clement v. Paris, (Civ. A.) 
154 SW 624. 

Vt.—Pomeroy v. Mills, 3 Vt. 279, 23 
AmD 207. 

Va.—Frederick County v. Winches- 
ter, 84 Va. 467, 4 SE 844. 

W. Va.—Sturmer _y. Randolph 
County Ct., 42 W. Va. 724, 26 SE 532, 
36 LRA 300. 


Ont.—In_ re Peck, 46 U. C. Q. B. 211; 
Hamilton v. Morrison, 18 U. C. C. Pp. 
228; Atty. ea v. Goderich, 5 Grant 
Ch. gop C.) 402; Guelph v. Canada Co. = 
4 Grant Ch. (U. C.) 632. 

“Nothing can be clearer than that 
if a grant is made for a specific, lim- 
ited and defined purpose, the subject 
of the grant cannot be used for an- 
other.” Warren y. Lyons, supra; 
McCormac v. Evans, 107 S. C. 39, 42, 
92 SE 19 [quot Cyc]. 
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street or highway,®* upon abandonment of the dedi- . 
cation the land included in the street or highway 
reverts to the grantee of the dedicator;** but where 
such conveyance does not carry with it the fee to 
the center of the street or highway,®** upon such 
abandonment the dedicator and not his grantee is en- 
titled to the reversion.®® 


tion,’® and this rule is not affected by the fact that 
the changed use may be advantageous to the pub- 
This can only be done under the right of 
eminent domain.*? 
pality cannot impose a more limited and restricted 
use than the dedication warrants.*$ 

[§ 168] 2. Limitations of Rule—a. 
Consent of All Parties Interested. In case all par- 
ties interested give their consent, the use for which 
the property is dedicated may perhaps be changed or 
destroyed;** but inasmuch as there are three par- 
ties interested in every dedication—the dedicator 


Jackson, 104 Miss. | 


On the other hand, the munici- 


Change by 


[a] Reason for rule.—If the rule 
were otherwise nothing would more 
effectively check every disposition to 
give for public or charitable pur- 
poses: Warren v. Lyons, 


[b] Rule applied.—(1) A dedica- 
tion of a square for public buildings 
can only be used for that purpose; 
no other use will be permitted. Camp- 
bell County Ct. v. Newport, 12 B. 
Mon. (Ky.) 538. (2) And where a 
public square is dedicated to be used 
for the erection of a designated kind 
of building no other kind of building 
can be erected thereon. Harris Coun- 
try v. Taylor, 58 Tex. 690; Llano v. 
Llano County, 5 Tex. Civ. A. 132, 23 
SW 1008; Frederick County v. Win- 
chester, 84 Va. 467, 4 SE 844. (3) 
Where the use of a block on a plat is 
not designated but the declarations 
of the proprietor made at the time 
of the dedication show that it should 
remain an open public square, public 
buildings cannot be placed thereon. 
Princeville v. Auten, 77 Ill. 325. (4) 
Lands donated to the inhabitants of a 
town for the “establishment of a pub- 
lic school” may not be conveyed to 
the regents of a state normal school 
located in a different part of the 
town. Normal School-Dist. No. 3 v. 
Painter, 102 Mo. 464, 14 SW 938, 10 
LRA 493. 

[ec] Duty to observe trust.—Where 
@ person conveys land to a town to 
be devoted to the use of the public 
for a highway, in accepting the deed 
the grantee assumes the duty of ob- 
serving the trust. Rose v. Hawley, 
118 N .Y. 502, 23 NE 904, 133 N. Y. 
315, 31 NE 236, 141 N. Y. 366, 36 NE 
en [aff 69 Hur 614 mem, 23 NYS 

7 


69. Gaskins v. Williams, 235 Mo. 
563, 1389 SW 117, 35 LRANS 603. 

70. Warren v. Lyons, 22 Iowa 351. 
See also ‘cases supra note 68. 

71. Poole v. Rehoboth, 9 Del. Ch. 
192, 80 A 683. 

72. U.S. v. Illinois Cent. R. Co., 26 
F. Cas. No. 15,437, 2 Biss. 174; Cod- 
man vy. Crocker, 203 Mass. 146, 89 NE 
177, 25 LRANS 980; Louisville, etc., 
R. Co. v. Cincinnati, 76 Oh. St. 481, 81 
NE 983; Cleveland, ete., R. Co. v. 
Cleveland, 33 Oh. Cir. Ct. 482; MeCor- 


22 Iowa 


mac v. Evans, 107 S. C. 39, 42, 92 SE 
ae [quot Cyc]. See also infra § 
172. 

73. Montevallo Vv: Montevallo 


School Dist., 268 Mo. 217, 186 SW 
1078 [overr Reid v. Edina Bd. of Edu- 
cation, 73 Mo. 295] (holding that the 
dedication of a public square to the 
full use and enjoyment of the public 
forever did not authorize the village 
to grant the use of Such square to the 
school district). 

74. Kansas City Bd. of Education 
ee City, 62 Kan. 374, 63 P 
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and his representative, the general public, and the 
property owners with special interest, such as own- 
ers of lots abutting on streets,* no one of them 
without the consent of the others ean change or de- 
siroy the use** Consent to a designated use gives 
no right to make any use of the dedicated property 
other than that designated.* 

[§ 169] b. Where Fee Is Vested in Municipal- 


ity. Some decisions recognize a limitation of the’ 


general rule in respect to diversion or misuser ** and 
hold that if the fee of dedicated property is vested 


in the municipality by absolute deed, it may, if au- | 
thorized by the legislature, discontinue the use, and | 
| dedicated or donated for: 
_ for a graveyard;** a courthouse cannot be used for 


apply the dedicated property to such purposes as it 
may see fit.7? 


_{§ 170] B. What Constitutes Misuser or Diver- | 


sion. Any use inconsistent with, or substantially or 
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materially imterfering with, the use of the property | 


for the particular purpose to which it was dedicated 
constitutes a misuser or diversion. Applymg the 


general doctrine governing misuser™ it has been | 


75. Bayard vy. Hargrove, 
342; State v. Travis County, 
425, 21 SW 1929. 

76. See cases supra note 735. 

77. N. | 
14, 56 A 272 [af 6% N. 3. Ea. 657) perposes. 

J a! ty 


&5 Tex | pra. 


Comrs. vy. Armstrong, 45 N.Y. 
6 AmE 76; Clark wv. 
B. 357, 15 A 163, 1 LRA 725. fe] 


50. Brown v. East Point. (Ga) 95| was am error, as stated in the deed, port. 12 B. 
SE 962; and cases infra notes £2-&7.| it should have been vacated €ither by | 
si : 


45 Ga. Museoms v. Pennsylvania Univ., su-!| 


held that dedicated property cannot be sold °2 or 
leased,** although the land dedicated has become 
unsuitable for the use for which it was dedicated,®* 
and although the proceeds are applied to other pub- 
lic purposes.** Nor ean property dedicated for a 
public purpose be treated as private property of 
the municipality.* A general dedication of land for 
publie purposes implies that it is to be enjoyed by 
the public at large, and cannot nightfully be ap- 
propriated by municipal authorities for the use of 
the municipality in the management and eonduct 

of its economic affairs 7 
Illustrations of misuser or diversion. Property 
A church cannot be used 


a cesspool, a jail,” or a publie comfort station ;% 


| 2 graveyard cannot be used for a park;®= a landing 


eamot be obstructed by buildings;** a park cannot 
be used for a city fire bell tower,™ a city hall, a 
publie highway,” a publie library,2* or a sehool- 


$5. Young v. Mahoning County, 53 
| Fed. $95; Franklin County v. Lath- 


| _ [4] ®bus the county court cannot | rop, 9 Kan. 453; Van Wert Bd. of Ed- 
divide 2 public square into lois and | ucation v. Van Wert, 18 Oh. St. 221, 
sell them Tae for private | $3 AmD 114 

Sturmer v. 


| 86. U. S—Barclay v. Howell, 2 F. 
Cas. No. 375 [rev on other grounds 6 
| Pet. 493, § L. ed. 477]. 
} Cal i Los 


j ” is not like a dedi- | Cal 64, 87 P 1026, 11 AnnCas 465. 

N. 224, | cation, and may be aliened. Beach | Coun 

Providence, 16 | ¥- Haynes, 12 Vt. 15. 
1 the 


See supra § 167. } 2 court proceeding for that Soe | oe eee 117, 35 LRANS 


Sz. Ala —Douglass w. Montgomery, | 


41% Ala 593, 24 S 743, 43 LRA 276; | proceedings, and thus the property | 22 P 528, 


Harm wv 


i2 S$ 289, 21 LRA 62. j 
iil— Alton vy. Iilinois Transp. Co.,/ 
12 Til. 28, 52 AmD 479. i 


136 P 334. 


€ago, 171 ind. 634. $7 NE 17 [transf| Tenn. 594, 6158, 
42 Ind. A. 332, 23 NE 7331. 
Kan—franklin County v. Lathros, 


| has been 


Dadeville, 100 Ala 19%, 14) would revert to the true owner.” | [a] 
S 3; Webb +. Demopolis, 95 Ala. 116,| Haberly v. Treadg 


$3. SW 171 (where it | Angeles, 150 Cal. 
was held that a city to which land | AnnCas 465. 


Mo.—Gaskins v. Williams, — Mo. 
——Church vy. Portland, 18 Or. 73, 
6 LRA 259. 
1 ‘this rule (1) it 
old, 67 Or. 425, 426,|/ has been Kéld that. where a public 


| library is built om land dedicated to 


3%. LeClereq v. Gallipois, 7 Oh | the public, rooms cannot be set aside 
217, 28 AmDP 641. But see Union R. |im such building for the use of the 
ind —_Ezsi Chicage Co. v. East Chi-| Co. + Chickasaw Cooperage Co. 116 | board 


of education Spires v. Los 
64, 87 P 1026, 11 
(2) Where the owners 


dedicated for a public land- | of land in laying out a town site ded- 


$ Kan. 453. |\ing may lease portions of the same |icated a part thereof for a public 


Ky.—Covineton y. MeNickie, 12 B.| to individuals for private p 


Mon. 262; Alves v. Henderson, 16 B.| when such 
Mon 121; Giltner v. Carrollton, 7 B.| by the publi 
Mon. 689; Augusta wv. Perkins, 2 B. 
Mon. 437. 

Mdad—Reed wv Stouffer, 56 Md 236. 

Mich —Patrick y. Kalamazoo ¥. M. 
C. A, 120 Mich: 135, 19 NW 205. 

Mo—Cummings vy: St Louis, $6 
Mo. 259, 2 SW 120. 

N. ¥—Siill vy. Lansingbureh, 16} 
Barb. 107. 

Ob.— Van Wert Ba of Education v. \ 
Eg Wert, 13 Oh St 221, 98 Amp) 

Or—Haberiy v. Treadzold, 67 Or. 
425, 136 © 334; Church vy. Portiand, | auire? 
13 Or. 72, 22 © 52%, 6 LRA 255. 

Pa—Philzdelphia Museums Vv. 
Pennsyivanic Univ., 251 Pa. 115, 123, | I 
$3 A 123; Com. v. Bush, 14 Pa. ‘136. 

Tex—Lamar County v. Clements, | 
49 Tex. 347; San Antonio v. Lewis, 
1s.Tex 23% | 

Vi.—Pomeroy v. Mills, 2 Vt. 279, 22 
AmD 207. 

W. Va-—Sturmer wv 
County Ci, 42 W. Va. 724, 26 SE 532, 
26 LRA 360. 

Ont—_In re Peck, 46 U. ©. @ B. 211; | 
Wade v. Brantford, 19 U. Cc @&< B| 
207; Hamilton ¥. Morrison, 

Cc. PB. 228; Aity-Gen. v. Brantford, 6| 114. 
Grant Ch. (UC. C.) 393;; Atty-—Gen. vw. | 
Goderich, 5 Grant Ch (@ C) 402; | 

Canada Co, 4 Grant Ch. ; the 


| meantime? 


i 
© 


~ 
e 
Q 
Ne’ 
i) 
we 
iS 


the soil and has neither power nor | 
authority to sell or convey the same | Education w. 
for private purposes.” Philadelphia | 221, 98 AmD 114. 


We think so. gz 
| We See lio reason why the lease in| 175 SW 672; Clement v. Paris, (Tex. 
| question could not be 


ey 
E 
: 
: 
F 
¥ 
: 


| Dark, and the dedication was accepted 


arpOsEes 
ions are not needed | by the city, it has no power to au- 
and that such lease) thorize its use as a site for a county 
is valid and enforceable until an | courthouse, although such building 
| Metreency necessitates the use there- 
| of by the public; and where in support 
of this view it was said: 
|to become of the property in the 
lt is not now used or 
|\néeeded for a public landing Still 


use it for any lawful and useful fet | 89. 


| would only occupy a part of the 
|park.. Mcintyre 
“What isj15 Colo. A. 78, 61. P 237. 


With the right 


a Raden 
Civ. A. 132, 23 SW 1008. 
to again| 90. Harri 


The} Civ. A.) 154 SW 624. 
Campbell v. Kansas City, 102 


ises subject to the right of the public | Mo. 226, 13 SW $97, 10 LRA 593. 


Fessler v. Union. 67 N. J. Ea. 


ed or used as a public landing, does|14, 56 A 372 [aff 68 N. J. Eq. 657 
Randolph | oceupied and without being used for | 


} 95. Church v. Portland, 18 Or. 73, 


| all time, or until a public landing is }22 P 528, 6 LRA 259. 


We 96. Riverside v. Maclean, 210 Ill. 


| 308, 71 NE 408, 102 AmSR 164, 66 


Van Wert Bad of Education v. | LRA 288. 
18 U. C_| Van Wert, 18 Oh St 221, 93 AmD $7. Hopkinsville v. Jarrett, 156 Ky. 


iii, 781, 162 SW 85, 50 LRANS 465 
dedi- (where it was further held that such 
where ; a. diversion 


| Schoolhouse and school purposes be-) it should have power te authorize 
“The city holds, subject to the ; comes impossible, i c 


trusts, in favor of the community and | cannot decree a sale and the invest-|to the city or dedicated 
is but the conservator of the title m | Ment of the proceeds in a new lot for 


or public 
usé therein for the erection of a pub- 
of | lie library, the view taken being that 
St | the statute was applicable only to 

land belonging to the city or not 


[§§ 168-170 


ail 
Por later causes, developments and changes in the law see cumulative Annotations, same title, page and note number. a | 


§§ 170-172] 


house;°* a promenade cannot be used as a site for 
a public library;°®® public city buildings cannot, be 
used for a county courthouse;! a public market can- 
not be used for a street;? a public square cannot be 
used for an approach to a bridge and railroad pur- 
poses,’ a jail,* a railway,° a street,® or waterclosets 
for use in connection with a courthouse;’ a street 
cannot be used for a building,® a park,’ seales,!° a 
steam railway,'! a wall,!? water tanks,!* or wharves. !* 
An agreement giving an individual the exclusive 
privilege of maintaining and renting chairs in the 
public parks of a city, under which agreement chairs 
are substituted by him for park benches located un- 
der the trees-in the park, thus compelling the pub- 
lie to hire the chairs or sit in the sun, is illegal 
and in derogation of public rights.° Where pri- 
vate property abutting a street was dedicated to 
use as a sidewalk, the municipality’s widening of 
such street to include the sidewalk, without acquir- 
ing the right to do so by purchase or eminent do- 
main, is a misuser or diversion.1® Where the land 
between a street and the ocean was dedicated to 
public use, and it was provided that no buildings 
should be erected thereon, the erection of a bath- 
house and a fence on the shore line is an obstruc- 
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[de Codels 226 
tion of the right of a person who has bought a. 
lot upon the street upon faith in the dedication.!7 

[§ 171-172] C. What Does Not Constitute Mis- 
user or Diversion. While as before stated there can 
be no diversion of the use for which the property 
is dedicated,!® it may be put to all customary uses 
within the definition of the use.!® All publie dedi- 
cations must. be considered with reference to the 
uses for which they were made.?° 

Streets. A particularly apt illustration of this 
principle arises in the case of land dedicated for 
streets. Such a dedication must be understood as 
made and accepted with the expectation that it may 
be required for other public purposes than those of 
passage and travel merely.24 Accordingly telephone 
poles ?* and gas and electric light wires and poles 7* 
may be erected on land dedicated for a street, And 
sewers ** and water mains *° may be constructed un- 
der its soil. So an electric railway 7° or a sub- 
way *7 may be constructed along or under a street, 
provided its use as a highway is not thereby inter- 
fered with or destroyed.?® And dedication of a street 
by map and plat does not compel the municipality 
to divide the street into strips of sidewalk and 
driveway so as to give an abutter a private right to 


dedicated by an individual for a spe- Palen Transp. get 126 Cal, 433, 58 P|and where such a practical construc- 
cific public use, and where it was| 936, 46 LRA 8 tion was placed on a dedication by 
said: “There is in the human heart 15. Kurtz ks rsladicbie 88 Mise. 105,|/ the erection of a church thereon 


the desire to be remembered not only 
as man of high character, but as a 
generous and.public spirited citizen, 
willing to contribute to the happiness 
of his fellow men. It may be that in 
making the devise in question Mr. 
Latham was actuated by such a mo- 
tive. At any rate, he had the right 
to associate the gift with his own 
name, and to impose on the gift any 
condition not unreasonable or con- 
trary to public policy. The use of 
the land, therefore, as a site for a 
publie library would not only defeat 
his purpose, but the monument which 
he intended for himself, even if not 
lost sight of by its use for another 
purpose, would at least have to be 
shared with another’’). 

98. Rowzee v. Pierce, 75 Miss. 846, 
S 307, 65 AmSR 6256, 40 LRA 402. 
Jones v. Jackson, 104 Miss. 


1. McIntyre v. El Paso County, 
15 Colo. A. 78, 61 P 237 (since the 
term “public buildings” will be con- 
sidered to refer solely to city public 
buildings). 

2. Voinche v. Marksville, 124 La. 
712, 50 S 662. 

3. Porter v. International Bridge 
Co., 200 N. Y. 234, 98 NE 716, 21 Ann 
Cas 684 [mod 131 App..Div. 921, 115 
NYS 1141]. 

4. Dunne y. Rock Island County, 
2738 Ill. 58, 112 NE 342 

Jacksonville y. Jacksonville R. 


5. 
Co., 67 Ill 

6. Price v. Thompson, 48 Mo. 361. 

7. McBride v. Rockwall County, 
(Tex. Civ. A.) 195 SW 926. 
And Lutterloh v. Cedar Keys, 15 Fla, 

9. Kennard v. Eyermann, 267 Mo. 
1, 182. SW 737. 

10. Gibson vy. Black, 9 SW 379, 10 
KyL 373. 
SORTA Y Western R. Co. 
Alabama, etc., R. Co., 96 Ala. 272, ti 
S 483, 17 ae 474; Schurmeier  v. 
St. Paul, ete, R. Co., 10 Minn. 82, 88 
AmD 59; William v. New York Cent. 
R. Co., 16 N. Y. 97, 69 AmD 651 [rev 
18 Barb. 222], 78 N. Y. 423; Kelsey v. 
King, 1 ‘Transer...A:; (N..Y,)) 133,-33 
HowPr 39; Fanning v. Osborne, 34 
Hun 121 [rev on other grounds 102 
N. Y. 441, 7 NE 307]. 

12. Flemingsburg v.. Wilson, 1 
Bush (Ky.) 203, 


13. Morrison vy. Hinkson, 87 Ill. 
687, 29 AmR 77. 
14. California Nav., ete, Co. v. 
; . J.—5 
\ £18 Co di ] 


.¥ 


77_ NYS 97. 


16. Brown v. East Point, (Ga.) 95 
SE 962. 

17. Poole v. Rehoboth, 9 Del. Ch. 
192, 80 A 683. 

18, See supra § 167. 

19. U. S.—District of Columbia v. 
Robinson, 180 U. S. 92, 21 SCt 283, 


45 L. ed. 440; Cincinnati v. White, 6 

Pet. 431, 8 L. ed. 452; Brown v. Green- 

field Cong. Soc., 2038 Fed. 687, 121 
Los Angeles, 


CCA 581. 

Cal.—Spires  v. 150 
Cal. 64, 87 P 1026, 11 AnnCas 465. 

Ga.—Pettitt v. Macon, 95 Ga. 645, 
23 SE 198. 

Ind.—Greene County v. Huff, 91 
Ind, 333. 

Kan.—McAlpin v. Chicago Great 
Western R. Co., 68 Kan, 207, 75,P 
oo 64 LRA 85, 1 AnnCas 452; Wood 
v. National Water Works Co., 33 
Kan. 590, 7 P 2383. 
dae .—Newport v. Taylor, 16 B. Mon. 


Me.—Briggs v. Lewiston, etc., R. 
coe 79 Me, 3638, 10 A 47, 1 AmSR 
Md.—Green v. City, etc., R. Co., 78 


Md. 294, 28 A 626, 44 AmSR 288. 

Mass.—Codman v. Crocker, 203 
Mass, 146, 89 NE 177, 25 LRANS 980. 

Mich.—Warren v. Grand Haven, 30 
Mich, 24, 

Mo.—State v. Auffart, Bee Mo. A. 
133, 180 SW 571, 188 SW 2 
i Y.—Burnet v. Beet "67 Barb. 

Oh.—Langley v. Gallipolis, 2 Oh. 
St. 107. 

Pa.—Com. y. Connellsville Borough, 
201 Pa. 154, 50 A 825; Com. v. Beaver 
Borough, 171 Pa. 542, 33 A 112; Pott 
v. School Directors, 42 Pa, 132. 

S. C.—State v, Charleston Neck, 21 
8. C. L. 149. 

part .—Seguin v. Ireland, 58 Tex. 

Wis.—Mayville v. Mayville M. E. 
Church, 156 Wis. 219, 145 NW 668. 

fa]. A public puilding site must 
include all such adjuncts or acces- 
saries as are usually necessary and 
convenient in connection with the use 
of the property for. public purposes. 
Mayville v. Mayville M. E. Church, 
156 Wis. 219, 145 NW 668. 

[b] Under the user and custom in 
Connecticut in 1750, the dedication 
of ground in a town as a “place of 
parade” or a “publie green” was not 
inconsistent with the use of a part 
of it as the site for a meetinghouse; 


twelve years later, which has been 
twice rebuilt and enlarged, the build- 
ing of an addition to the present 
building will not be enjoined at suit 


of ‘an adjoining property owner. 
Brown v. Greenfield Cong. Soc., 203 
Fed. 687, 121 CCA 581, 

20. Cincinnati v. White, 6 Pet. 


(U. S.) 431,.8 L. ed. 452. 
fa] “Burial and other purposes.” 
—If land is dedicated for burial and 


other purposes, user for other pur- 
poses than burial is permissible. 
Methodist Protestant Church v. 


Laws, 11 Oh. Dec. (Reprint) 743, 29 
CincLBul 47. 


21. Warren v. Grand Heavens 80 
Mich. 24, 28 (per Cooley, J.). 
22. Magee v. Overshiner, 150 Ind. 


127, 49 NW 951, 65 AmSR 358, 40 LRA 
870; State v. Auffart, 192 Mo. A. 133, 
180 SW 571, 188 SW 242; Julia Bldg. 
Assoc. v. Bell Tel. Co., 13 Mo. A, 
477 [aff 88 Mo. 258, 57 AmR 398]. 

23. State v. Dreyer, 229 Mo. 201, 
129 SW_ 904, 

24. Warren vy. Grand Hayen, 30 
Mich. 24, 27; Kelsey v, Kin 
Eps A. (N. Y.) 188, 33 HowPr 
39. 

“One of these uses is the construc- 
tion of sewers, which are usually laid 
under the public streets; and the 
custom to lay them there must be as- 
sumed to be had in view when a way 
is dedicated, and the act of dedica- 
tion is a waiver of any claim to com- 
pensation the owners might other- 
wise have made, had a sewer been 
laid across their premises.” Warren 
v. Grand Haven, supra. 


25. Wood v. National, Vyehee Works 
Co., 338 Kan. 590, 7 P 233. 

26. Briggs v. ser laton: ete., R. 
Co., 79 Me. 368, 10 A 47, 1 AmSR 
316; Poole v. Falls Road Plectric R. 
Co., 88 Md. 588, 41 A 1069; Green v. 
City, ete, R. Co.,.78 Md. 294, 28 A 


626, xg AmSR 288; Koch v. North 


Aye, Co., 75 Md. 222, 23 A 463, 15 
LRA Roa7 Peddicord v. Baltimore, 
ete: RR, Co., 34 Md. 463; State v. 


Dreyer, 229 Mo. 201, 129 SW 904. 

{a] Consent of the city is neces- 
gary in New Jersey. Paterson, etc., 
R. re v. Paterson, 24 N. J. Eq. 158. 
7. apres Dreyer, 229 Mo. 201, 


Lacoming v. Consolidated R. 
29 DailyRec (Md.) 515;  Wil- 
liams v. New York Cent. R. Co., 18 
Barb. 222 [rev on other grounds 16 
N. Y. 97, 69 AmD 651n]. 


136 [18C.J.] 
enjoin an appropriation of the entire street for the 
roadway provided,”* but the municipality in the ex- 
ercise of its diseretion may appropriate the whole 
property to driveway purposes if it considers it 
necessary and desirable in the public interest.*° 
Churches. Where property is dedicated for a 
ehureh the use ordinarily imeludes a cloakroom,*? 


school or recitation halls and buildings,** and a pas- - 


toral residence or parsonage. *S 
Commons and public squares. If property is 
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dedieated for a common, the building of a wharf | 


thereon,.** or of subways under the surface of the 
land dedicated is not a diversion of the use; 
neither is the erection of a monument on a public 
square a diversion®® So the erection of a market 
house on a public square in an incorporated town 


on which it was marked as it appeared on the map | 


of the town ‘‘market’’ 
ent with the purposes of the original dedication of 
the square,** and if land be dedicated for the ‘‘great 
square’”’ 
thereon, if this is a customary use of such great 
squares,35 

Levees. Where land has been dedicated for a 
levee the right may be granted to a railroad com- 
pany to lay tracks along it, where the tracks do not 
interfere with the use originally imtended but aid 
therein by facilitating the handling of freight un- 
leaded from boats;s* and where several streets 
opened upon the levee and many lots had no other 
means of ingress and egress except over it, its dedi- 


is not necessarily inconsist- | 


of a town, a courthouse ean be erected 


as a landing place for boats.*° 

Parks. If property is dedicated for a public Suk. 
inclosure thereof and the planting of trees on the land 
so dedicated,** or the building of a pavilion therein 
to serve the double purpose of a waiting room for 
street cars and refreshment and shelter room for 
the public using the park,* or the devotion of a 
portion of the park to tennis courts, croquet grounds, 
and children’s playgrounds,*® is not a diversion of 
the use. And while, as already shown, there is an- 
thority to the contrary,** it has been held that it is 
not a diversion of the legitimate uses of land dedi- 
cated as a public park to build a public library 
thereon, but on the contrary such a’ building is 
generally recognized as ancillary to the complete 
enjoyment by the public of the property set apart 
for its benefit*® It has similarly been held that 
where land is dedicated for a public park the plac- 
ing of a museum building and a botanical and eco- 
nomie garden thereon is not. inconsistent with the 
dedication of the property as a park.*® 

Use for parish purposes. Where land is dedicated 
on condition that it should not be used for any pur- 
poses ‘‘except those relating strictly to the use of 
the parish’’ the building and establishing of a jail 
for confining prisoners upon the dedicated land is 
within the purpose of the dedication.* 

Where the dedication is to general public uses it 
has been held that the erection of a building for gen- 
eral municipal purposes #8 or the erection of a pub- 
lie school building *® upon the land is a legitimate 


eation was held to inelude its use as a street as well | use and not a diversion. 


XU. PROCEEDINGS TO ENFORCE AND PRESERVE USE 


[§ 173] A. Who May Maintain—l. Dedicator | to enforce the uses for which the dedication was 
zad His Representatives. The dedieator has such | made and to prevent a diversion therefrom,*° 


an interest in the property dedicated as entitles him 


29. Jones vy. Houston, (Tex. Civ.; 
A.) 188 SW 688, 688 (where it was! 
said: “With chansins conditions of 
travel and use, a city council of a 
eity has the right to adapt and ap- 
prepriate the street from time to time 


CGN. ¥_)y* 154. 
Gallipolis, 2 


41. Burnet v. 


i 


Bags, 
See also Langley v. 
Oh. St. 107 (holding that 
the inclosure of land and the im-}| 
provement thereof is not inconsistent ; cated property “for the use of the 
‘with the restriction against obstruc- | inhabitants” 


67 Barb.| Police Jury, 35 La. Ann. 601, 602. 
asc v. Connellsburg, 25 
0. 


fa] Thus where a landowner dedi- 


of a town the erection 


[$$ 172-173 


to such uses as in its judgment 
would be most conducive te the pub- 
lie good, and . ..a court of equity 
will not interfere with the exercise 
of this discretion”). 


31. Mayville v. Mayville 
Church. 156 Wis. 


i M EE} 
218, 145 NW_ 668. 

32. yvilie v. Mayville M E 
Church, ie. Wis. 219. 145 NW 668. | 

33. Mayville vy. Mayville M E 
Church, 156 Wis. 219. 145 NW 668. 

34 Newport v. Taylor, i6 B. Mon. 
(Ky¥.) 699- 

35. Codman vy. Crocker. 203 Mass. 
146, 148, 39 NE 177, 25 LRANS 980) 
Qwhere the evidence showed that 
Beston Common was dedicated in 
1634 “for the common use of the in- 
habitants of Boston as a training 
field and cow pasture.” and it was 
held that the legislature had author- 
ity to authorize the construction of | 
a railway tunnel or subway under 
Part of the eommon; and that this 
Was not a misuser or diversion from 
the general purpose of the donors, it 
appearing that the occupation above 
the surface for all proper purposes 
would not be changed perceptibly, or | 
that imerease of facilities by ap- 
Proaching it would be 2 public con- | 
venience in its use). 

36. Hoyt v. Gleason, 65 Fed. 635. | 

37. Seguin v. Ireland, 58 Tex. 183. 

33. Com. v. Bowman, 3 Pa. 202. | 

33. State v. Dreyer, 229 Mo. 201, 
129 SW 3604. j 

49. McAlpine v._ Chicago Great 
Western R. Co, 68 Kan. 207, 75 P 73, } 
64 LRA 85, 1 AnnCas 452. ' 


tions of the placing of buildings on 
the property dedicated. If property 
is dedicated for moral, religious, and 
literary purposes, it may be used for 
a public library). 

42. Dodge v. North End Impr. 
Assoc., 189 Mich. 16, 155 NW 438. 

43. Caulfield v. Berwick, 27 Cal. A. 
493, 150 P 646. 

44. See supra § 170. 

45. Spires v. Los Angeles, 150 Cal. 
64, 66, S7 P 1026, 11 AnnCas 465 
(where it was said: “To instance, 
in Central Park in New York City 
there is a museum of natural history 
and a metropolitan art museum; and 
in Golden Gate Park in San Fran- 
cisco, a2 museum, children’s play- 
ground, and buildings used in con- 
nection with it, and a conservatory. | 
We mention simply these parks and! 
particular features devoted to the! 
Public enjoyment, although many/ 
other parks might be mentioned} 
where similar buildings have been| 
erected. Now, we are at a loss to 
perceive why, if the erection of mu- 
seums, conservatories, and art gal-| 
leries is sustained as in aid of the} 
enjoyment of property dedicated to 
the public, the erection of a public 


| library on a public park should be 


proscribed. Certainly the latter is/| 
as much in aid of the enjoyment of 
the public as the former, and, as far 
_as the right of public access to it is| 
|econcerned, stands on entirely the 
same feoting”). 

46. Philadelphia Museums y. Penn- 
sylvinia Univ., 251 Pa. 125, 96 A 126, 
AnnCasi$17D 449. 

47. Lawrence v. Jefferson Parish 


| written the words 
In an explanatory memorandum at-_ 


of buildings on the property for gen- 
eral municipal purposes was not a 


diversion. Com. v. Connellisburg, 25 
49. Reid v. Edina Bd. of Educa- 


ition, 73 Mo. 295 


295. 

[a] TDlustration—On one of the 
blocks laid down on a town plat were 
“Public Square.” 


tached to the plat this block was de- 
clared to be “public property for 
the purpose of containing the court 
house should the town be Selected for 
the county seat,” and in writing in 
the form of a deed upon the back of 
the plat, the grantor forever quit- 
claimed to the county, for public 
uses, this block, together with the 
| streets and alleys indicated, “accord- 
ing to the within plat or plan of 
said town, which shall be and re- 
main the property of said county for 
the purposes aforesaid forever.” It 
was held that the block in question 
was dedicated to general public uses, 
and not simply to use as a court- 
house square. The erection of a pub- 
lic school building upon it was a 
legitimate use. Reid _v. Edina Bad. of 
Education, 73 Mo. 295. 

50. U. S—Barclay v. Howell, 6 
Pet. 498, 8 L. ed. 477. 
PP oe i ek v. East Point, 95 SEH 

Ind.—Freedom y. Norris, 128 Ind. 
377, 27 NE 869. 

Towa.—Warran v. Lyons, 22 Iowa 

Miss.—Rowzee v. Pierce, 75 Miss. 
rr 23 S 307, 65 AmSR 625, 40 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 173-175] 


whether against the dedicatee * or some third per- 
son who is interfering with the use of the property 
for the purposes for which it was dedicated,°? or 
against both acting in conjunction ;°° and in case of 
the death of the dedieator his representatives °* or 
his grantees, expressly or by implication as alfutting 
Parties to whom he 
has sold land covenanting for a public use have 
rights to sue upon the covenants,°® and have be- 
sides a special interest in the maintenance of the 


owners,®® succeed to his rights. 


public use.°* 


[§ 174] 2. Persons Whose Rights to Property 


* Memphis, 


N. Y.—Linton v. Coupe, 138 App. 
Div. 518, 128 NYS 821; Peo. v..Van- 
derbilt, 38 Barb. 282 [aff 26 N. Y. 287, 
25 HowPr 189, 28 N. Y. 396, 84 ‘AmD 
ahs Etz v. Daily, 20 Barb. 82. 

C.—Guilford eS LN) v. Porter, 
167 'N. CG. 366, 88 SE 5 

Oh.—Williams vy. Cinaismatd First 
Presb. Soc., 1 Oh. St. 478. 

Or,—Chureh v. Portland, 18 Or. 78, 
22 P 528, 6 LRA 269. 

Tenn.—Hardy _ Vv. 10 
Heisk. 127. 

Vt.—-Pomeroy v. Mills, 3 Vt. 279, 
23 AmD 207. 

Wis.—Williams v. Milwaukee [n- 
dustrial Exposition Assoc., 79 Wis. 
524, 48 NW 665; Weisbrod v. Chicago, 
ete., R. Co. 21 Wis. 602; Gardiner v. 
Tisdale, 2 Wis. 158, 60 AmD 407. 

[a] Extent and’ limits of rule.— 
(1) In Towa it has been held that, al- 
though the dedication is statutory 
and the fee passes out of the dedi- 
cator, he nevertheless has the right 
to bring suit to enforce and protect 
the use for which the land was dedi- 
eated. Warren vy. Lyons, 22 Iowa 
351. (2) The supreme court of the 
United States seems to have reached 
a different conelusion, The federal 
government in disposing of a tract of 
land in Illinois proceeded under the 
provisions of a statute of that state 
to dedicate land by a plat and sale 
thereof, and by selling lots with ref- 
erence thereto. By virtue of this 
statute the fee of the streets and 
alleys designated on the plat vested 
in the municipality, and it was held 
that the federal government had no 
further interest in it, and was not 
entifled to maintain proceedings to 
prevent a diversion. U. S. v. Illinois 
Cent. R. Co., 154 U. S, 225, 14 SCt 
1015, 88 L, ed. 975, 

[b] Injunction to restrain a mis- 
user of the property dedicated is a 
proper form of proceeding for the 
enforcement and preservation of the 
use to which the property was dedi- 
eated, Hill v. Houk, 155 Ala. 448, 46 
S 662; Brown v. Hast Point, (Ga.) 
95 SE 962; Thorndike v. Milwaukee 
Auditorium Co., 143 Wis. 1, 126 NW 
881. 

Brown v. Bast Point, (Ga.) 95 
SI 962; Hardy vy. Memphis, 10 Heisk. 
(Tenn.) 127. 

52. Ind.—Freedom vy. Norris, 128 
Ind, v 27 NE 869. 

N. Y.—Brown  v. 


Galley, Lalor 

N. C.—Guilford he v. Porter, 
167 N. C, 866, 88 SE 564. 

Vt, —Pomeroy v. Mills, 3 Vt. 279, 
238 AmD 207. 

Wis.—Weisbrod v. Chicago, ete, R. 
Co., 21 Wis, 602. 

{a] Tilustration—(1) Thus the 
owner of the fee may maintain eject- 
ment against one who has exclusive- 
ly appropriated a part of a public 
street or highway to his own private 
use, Brown v, Galley, Lalor (N. Y.) 
308, (2) Where land was granted to 
a county for a public square, the 
deeds providing that it should not be 
built upon, the grantors who imposed 
such restrictions for the benefit of 
their remaining property, which 
abutted upon the square, may re- 
strain any person from building on 
the land granted, although it was 
intended to leave an alleyway to fur- 
nish access to the grantors’ land. 


ahs 


DEDICATION 


May Be Affected by Misuser—a. In General. 
very generally recognized that any citizen, if likely © 
to be injured in his individual rights with respect 
to his property by a misuser or diversion of dedi- 
eated property, may maintain an action to enforce 
or preserve the use.°§ 

[§ 175] b. Abutting Lot Owners. 
sons owning property fronting on or adjacent to a 
publie park or square have such special property 
interests as entitle them to maintain a suit for the 


[18 C.J.] 131 


It is 


Thus per- 


enforcement and preservation of the use of the prop- 


Guilford County v. Porter, 167 N. C. 
366, 83 SBE 564. 

53. Rowzee vy. Pierce, 75 Miss. 
Age 23 S 307, 65 AmSR 625, 40 LRA 


54 Gardiner vy. Tisdale, 2 Wis. 
153, 60 AmD 407. 

{a] His heirs and devisees suc- 
eeed to his rights at the time of his 
death. See supra § 138. 

55. Island Heights Hotel, ete., Co. 
v. Freeman, 77 N. J. Eq. 569, 571, 78 
A 157 [eit Cye]; Church v. Portland, 
18 Or..73, 22 P 528, 6 LRA 259... See 
also supra § 139; and infra § 175. 

56. Trutt v. Spotts, 87 Pa. 339. 
Marsh vy. Fairbury, 163 Ill. 
401, 45 NE 236. 

58 U. S.—Burlington Gaslight Co. 
v. Burlington, ete., R. Co., 165 U. S. 
370, 17 SCt 359, 41 L. ed. 749; Beatty 
v. Kurtz, 2 Pet. 566, 7 L. ed. 521. 

Ala.—Montgomery First Nat. Bank 
v. Tyson, 183 Ala. 459, 32 S 144; 
Douglass v. Montgomery, 118 Ala. 
599, 24 S 745, 43 LRA 3876. 

Conn.—Wheeler v. Bedford, 54 
Conn. 244, 7 A 22. 

Ill.—Clark vy. McCormick, 174 Ill. 
164, 51 NE 215; Chicago v, Ward, 169 


Tll. 392, 48 NE 927, 61 AmSR 185, 
88 LRA 849. 
Ind, T.—Davenport v. Buffington, 1 


Ind. T. 424, 45 SW 128. 
Ky.—Lancaster Baptist Church v. 
Hea) esis Presb. Church, 18 B. Mon. 


La.—Egegerson vy. Ancar, 6 La. A. 
(Orleans) 417. 

Md.—Bembe v. Anne Arundel Coun- 
ty, 94 Md. 321, 51 A 179, 57 LRA 279; 
Boyce v. Kalbaugh, 47 Md. 334, 28 
AmR 464. 

Mo.—Tracy v. Bittle, 213 Mo. 302, 
112 SW 45, 15 AnnCas 167; Long- 
worth v. Sedevic, 165 Mo. 221, 65 SW 
260; Cummings v. St. Louis, 90 Mo. 
359, 2 SW 1380. 

Nebr.—Omaha, etc., R. Co. v. Rog- 
ers, are Nebr. 117, 19 NW 603. 
N. Y¥.—Watertown  v. Cowen, 4 


Paige 510, 27 AmD 80; Cady v. Con- 
ger, 19 N. 256. 
N. D.—Northern Pac. R. Co. vy. 


Lake, 10 N. D. 541, 88 NW 461. 
Or.—Chureh v. Portland, 18 Or. 73, 
22 P 628, 6 LRA 259; Parrish v. Ste- 
phens, 1 Or. 59. 
Pa.—In re Pearl St., 111 Pa. 565, 5 
A 430 


Tenn.—Wilson y. Acree, 97 Tenn. 
378, 37 SW 90. 

W. Va.—Sturmer v. Randolph 
County Ct., 42 W. Va. 724, 26 SE 532, 
36 LRA 300. 


ob es La ane v. Smith, 22 Wis. 

ta] Tustration— Where land had 
been dedicated by the promoters of 
a town site for a public park, and 
the town, after its incorporation, by 
an ordinance directed the same to 
be sold, a taxable inhabitant of such 
town who is injured in his individual 
rights, either as to his person or 
property, may enjoin a purchaser of 
land in said park from building there- 
on. pba eh ae Buffington, 1 Ind. 
T. 424, 45 SW 1 

59. U. S Celina v. Westervelt, 
214 Fed. 415. 


Ala.—Douglass v. Montgomery, 
a Ala. 699, 24 S 745, 43 LRA 

Conn—Wheeler y, Bedford, 54 
Conn, 244, 7 A 23, 


erty as such,°® and the same is the case with own- 


Ill. Chicago v. Ward, 169 Ill. 392, 
48 NE 927, 61. AmSR 185, 38 LRA 
849: Field v. Barling, 149 Ill. 556, 37 
NE 850, 41 AmSR 311, 24 LRA 406; 
Maywood Co. v. Maywood, 118 Ill. 61, 
6 NE 866; Jacksonville v. Jackson- 
ville R. Co., 67. Tll. 540. 

Ind. T.—Davenport v. Buffington, 1 
Ind. T. 424, 45 SW 128. 

yo WE LSE at v. Beard, 
625 

aes pe ait County v. Lathrop, 


9 Kan. 453. 
Mich.—Dodge v. North End Impr. 
Assoc., 189 Mich. 16, 155 NW 438. 
Mo.—Rutherford y. Taylor, 38 Mo. 


315. 
N. J.—Fessler v. Union, 67 N. J. 


40 Iowa 


| Eq. 14, 56 A 272 [aff 68 N. J. Eq. 657, 


60 A 1134). 
M ne Y.—Cady v. Conger, 19 N. Y. 
256. 

N. C.—Guilford County v. Porter, 
171 N. C. 356, 88 SE 855. 


Oh.—Le Clercq v. Gallipolis, 7 Oh. 
218, 28 AmD 641. 
18 Or. 


Pai tel cE Vv. figbiand Grove 
Tract. Co., 219 Pa. 619, 69 A 41, 123 
AmSR 677. 

Tex.—Clement v. Paris, 107 Tex. 
200, 175 SW 672; McBride v. Rock- 
wall County, (Civ. A.) 195 SW 926; 
Clement v. Paris, (Civ. A.) 154 SW 


624. 

W. Va.—Sturmer  v. Randolph 
County Ct., 42 W. Va. 724, 26 SE 532, 
36 LRA 300. 

“He is . .. not a volunteer, assum- 


ing to protect the rights of others; 
but entitled to this remedy for the 
protection, both of his individual and 
of his common interest.” Brown vy. 
Manning, 6 Oh. 298, 306, 27 AmD 
255. 

[a] Thus (1) owners of property 
abutting on land dedicated and ac- 
cepted as a public park are entitled 
to enjoin the municipality from using 
a portion of the park for a highway, 
although they show no damage to 
their lots, resulting from such use. 
Riverside’ v. MacLean, 210 Ill. 308, 
71 NE 408, 102 AmSR 164, 66 LRA 
288. (2) Where one laying out a 
town sells lots fronting a square, 
designated upon the recorded plat as 
Garden Square,” representing to the 
purchasers that it Should forever re- 
main an open and unoccupied space, 
and, upon such representations, de- 
manded and received a larger price 
for the lots, the purchasers may en- 
join the owner of the land or his 
voluntary grantee from the erection 
of buildings upon the square. Fisher 
v. Beard, 40 Iowa 625. (3) Erecting 
a city hall with a jail in the base- 
ment upon a block dedicated as a 
public square is a use foreign to the 
objects of the dedication, and may 
be enjoined at the suit of any owner 
of a lot purchased with reference to 
the map effectin the dedication. 
Church v. Portland, 18 Or. 73. 22 P 
528, 6 LRA 259. 

{b] One who owns a lot one hun- 
dred feet distant from a park from 
which there is an open and unob- 
structed view of the park can main- 
tain a bill to enjoin a diversion from 
the uses to which the property was 


originally dedicated. Douglass’ v. 
Montgomery, 118 Ala. 599, 24.S 745, 
48 LRA 376. 
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ers of lois ebuttiime on sireeis, Mchways, and the 
like* This right is not affected by the fact thai 
the dedication has never been accepied by the mu 
mezpal 2 = Even under a statutory dedi- 
eation where the owners of abuiting lois have no 


title to the land m the sirecis, it has been held thai | 


they may nevertheless mamfainm an action te pre- 


veri 2 misuser or diversion; buat there is authoriiy- 


te the efect thai where by virtue of the dedication 
title vests in fee in the municipality, au abutting 


owner kes no imierest im the dedieated property | 


differme im uzture from the interest of other mem- 
bers of the public, and is net entitled to maintain an 
zetion: fo prevent 2 misuser* 


[& 176] 3% Persons without Special Property In- | 


terests to Be Affected by Misaser. According to some 


deesions the mhebitanis of a town or city have such | 


2m Interest m the use of the dedicated property, al- 
theuck net keving any special property imferests to 
be affected by 2 diversion of the use, thet they mey 
maintaim a suit fo enforee or preserve the use.® | 
Other decisions, however, take the opposite view 


eo U. S—Merrsy v. Allechery. 
536 Ped 27, 6 CCA 63. j 

Siz—Troy wv Wetkims. 7? S 58:) 
Montgomery Pirst Net Benk wv. Ty-! 
som 133 Ale 453, 32 S 144 

Hi—ferll v. Chicesca. 136 HL 277. 277. 
26 NE S70; Primceville v. Auten. Ti | 
BE 2a 

Ky—Cleysv_ Trimble, 165 Ky. 697. 
HS SW 1036; Messick v. Kimezid, 147 
Ey. G@ 145 SW 37s. 

La—Berthe vw. Portier, 15 Le. Ann | 


Mick—Cooper v. Aldem. Harr Ti 
Mo—Longeworth ¥. Sedevic, 165 Ma. | 
321. 6 SW 260: Lertz v. Brock, {A} ) 
201 Sw sis. 
— J—Zeller vw. Littell, (Ch) A 
= 
Mm. ¥: z 5 Fitzgerald | 


test™ 


Pem 
36 A 123. 


DEDICATION 


Question, every citizen end 


[§§ 175-178 


And it has been held that a purchaser of land adja- 
_ cent to land subsequently established as a park has 
| no rights im its preservation for park pu ~ 
_ because not in existence at the time he purchased his 
| lots end improved them.®s 

[§ 177] 4 Persens Interested in Property De- 
voted to Religious or Charitable Uses. Upen_ the 
appheation of members of a class interested in 
| Property devoted to religious or charitable purposes, 
such uses will be protected and upheld by the proper 
courts However a resident and property owner 
of a town withm whieh a lot dedicated for church 
purposes is located, but whe is not a member of 
the congregation nor the owner of a lot contiguous 
to the lot dedicated, has no such interest as will 
entitle him to maintain a suit te enjein the sale af 
the let or its diversion to secular uses.” 
+} FS Fre] 5. Municipalities, The municipality in 
which the land dedicated is situated, as trustee for 
the public, may ™ and should ™ maintain proceed- 
ings to enforce and preserve the use, altheugh not 
| the holder of the fee simple title= This rule. ap- 


er) AL (oepen) 417. 


| has am interest. not only by virtue of —Boyee v. Kalbaugh, {7 Md. 
his being one of the public te whom | $34, 28 AmR 464. 
the property has been donated but! Me—Tracy v. Bittle, 218 Ma 302, 


aise bY Virtwe of his contributien as | 112 SW 45, 15 Annas 167. 
& taxBeyer towards the funds, eae 
have been used im improving 

ground A ssle of the cea ps if | est to maintain an action against one 
improper, is therefore = question In’ who seeks te disturb the graves 
which terpayers have an imterest therein and convert the land to other 
and which they heve 2 right to con / 
Philadelphia. Museums 
msyivania Univ, 


[a] Belatives persons buried 
|im @ graveyard have sufficient Inter- 


| USes, In order to prevent the obsiruc- 
¥.| tien of the use. Davidson v. seed, 
231 Pa. i815, 122.) 111 DL 167, 53 AmR 6138; 

Iw Amcar, 6 La. .A. (Orleans) fit: 


fb] Bule applied.—Not only canoene Tracy v. Bittle, 218 Mo 302, 112 SW 
who sells and conveys lots accerdimg | 45, 15 AnnCas 167 
|to = plece which shows them te be! 
om Streets sue to assert their cher-| 57 Kan. 62, 
aeter 2s such. but all others im the/ 
general plen may do Hkewise. Im re/ 448, 40 S 562. 


7. Armstrong 
$5 P 67. 


Wi. Ala? Hill v. Houk, 155 Ala. 


a a ee 


—Canningheam v.-. 
i3% N_ ¥_ 163, 332 NE #46, 20 LRA 244- 
Olen w Steyner. 155 N.Y. 341, 32) 
ME $, 17 LRA G48. 
ww ie gerd wv. Porter, 
i N.C. 6, WH SE G5. 
Pe—ODonnell v. HK Porter Ca. | 
23% Pe 495, 36 & 231i: Jessop v. Kit-| 
3 335 Pa. 533, 74 A 333: Im re! 
Peerl St. 111 Pa 565, 5S A 430: Trott 
wv. Spetts. $7 Pa. 333. 


| for 
EH i—wThexter vy. Turner, 17 RB Li nex Bill pendine the other, to en-| 
joi the obstruction of the ares | Kan. a i8 PB 325. 


TSS, 24 A 329. 


= a ae one w. Actes, YF Tex. | 


373, FF 


Den -y, 
Finite peat vw. Gremet, 22 Tex | tion oo from the injury to the | $6, ry ees Sis: 


VWa—Nortfolk vw. Nottingham, 36 Va) 


34, 36 SE 444 

Wis. Pettibone ¥ ‘Hamilton. £0 
Ws 42 

so Marsh v. Pairbory. 163 Ti £61, 


| Pearl St. Lil Pa. 363, 5 A 430. 
{el Limitation of pending 
ine kemnde maa 


| comtroversy. 
| treversy pending between the public | 


| authorities and a& citizen as to the 
existence or nomexistence of a public | 
Street, and the public authorities are | 
temporarily enjeined from opening | 
the same by bill. it is not competent} 
OF Private citizens, as such. te file a/ 


unless they show some specis! dam-/| 
; =Se to themselves from said obsiruc | 


pub Parsons. vw. Atien' 
ge 44 Ge. 
» Ken —Arms 


N. 
a 


337, A 763, 1 LRA 72 
Va—Nortoik - Hottmeiaia 36 | 


Harper, 28 Ont L. 
635, £ OntWN S41, 24 Gntwh AAS 
fa] hus unless a Brivate person, 
living in a corporation in which land / 
has been dedicated for a public use, 
has 2ecquired 


Y¥.—Burnet 


We 


HE L—Clerk vy. Providence! 16 R 1 | 


im such easement from the 


t= Univ. land Trust Coa, (Ca) $5 


trons : 
uate Fads. Ga ot Ween 6S 45 P 67.| St. 440. 
ee | 


“the Bas 


Ark—wMorris v. Benten County 

ae apie No S86, 63 Ark. 149, 87 
563. 

Fia.—Brickell vy. Ft. Lauderdale, 


7S S 681. 
wv. Fairbury, 163 Hil. 401, 


a ee 
43 NE 236. 
Ind.—Rhedes vy. Brightwood,- 145 
Ind. 21, 43 NE $42; aoe w. Nor- 
ris, 128 Ind. 3T7. 2 NE $62. 
Kan—Hurd v. Harvey County, 40 
—Price w. Plainfield. 40 N_ J. 
Dummer, 20 N, J.-L. 
ne Hol- 
ner 
N. ¥.—Coeok v. Harris, 61 N. Y. 448. 
OQh—Fulton v. Mehrenfeld. § Oh. 


jo —Galveston v¥. Menard, 23 Tex. 
Can—Brewn ¥ Edmonton, 23 Can. 


S c& as. 
[a] Where is Gedicated to 
a city for a the city and 
not the county is the proper party to 


recever sion. eoee * aimed 


County, #0 Kan. $2, 198 P 
School district wins within 
Hill v. Houk, 155 i 448, 
4@ S 562. () Where Iand has been 
dedicated to a scheol district for 


se 
iL. 6 


Person dedicating the land, he can-/ school purposes, the school district is 


aes 
= 


the proper party to brine suit for a 


—: e v- 143 Ton or corporation imterfering | trespass upon the. land _. dedicated. 

Mass. 36%, 1 NE 358, 2 LRA 87. with or disturbimg sua easement, | Morris v. Benton County School Dist. 
Clerce v. ipoli 7 O& | unless he sustains thereby some spe-| Ne. 86, 63 Ark. 148. 37 SW 562. 

21%, 2% Amp 641. eial and peculiar damage which is| 72 ‘Bricke v. Ft. Lauderdale, 

iledelphi. ¥.| mot sustained by the great mass of/ (Fla.) 78 S 681. 

Pennsylvania Univ... 251 Pa. 115, $6 | the inhabitants. Burnet v. Bage, 67) 73. Paterson, ete... Horse R. Co. vw. 

A 123; Im re Pearl Ili Pa. 565, 5| Barb. CN. ¥.) 154 Paterson, 24 N. J. Eq. 158 (holding 

67. Calkins v. Westervelt, 214 Fed.| that although the municipality dees 

[2] -Beason for —— ref-| 415. not hold the fee in a square dedicated 


Calkins v. Wesiervelt, 214 Fed. : te public uses, yet it has such an 


erence to the status of intervening 
| eee therein that it is considered 


taxpayers if there was an absolute | 413. 
dedication of the land to public par-| 

eity has be obtained by a street railway com- 
fi Dathions v. Reed, 111 TL 167, | pany proposing to lay tracks along a 
improvement AmR 613. | street on which the square dedicates 
ai lexet portiaae or the land m' La—HEggerson wv. Ancar, 6 Le. abuts). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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plies to territory taken into the corporate limits 
after the dedication,"* as well as to territory included 
at the time of dedication.** It applies also although 
the municipality was not incorporated at the time of 
the dedication.7* So it is not essential to the right 
of a municipality to enforee and protect its right 
to dedicated streets that it should have theretofore 
obligated itself to maintain or repair the streets.‘* 
Where lands are dedicated to the use of the inhabi- 
tants of a city or incorporated village for a publie 
square, a bill may be filed in the name of the corpo- 
ration to restrain the erection of a nuisance thereon 
or to protect the equitable right of the corporators 
to the use of the public square as such,’* and it 
may maintain ejectment to recover possession of 
the dedicated property from the dedicator or from 
any one wrongfully withholding it to the exclusion 
of the public.*® 

{§ 179] 6. Joinder of Parties Having Different 
Interests. The municipality and citizens thereof 
having property rights which may be injuriously 
affected by diversion or misuser of the dedicated 
property may join in a proceeding to enforce or 
preserve the use;°° and it has been held that one who 


DEDICATION—DEDIMUS POTESTATEM, ETC. 


merely owns a lot im a village may join with the | 
village in a bill to prevent any obstruction of the | 
| is based.** 


use of land dedicated for a public park.®* 


*DE DIE IN DIEM. From day to day+ 

DEDI ET CONCESSI. Literally “‘I have given 
and granted.’’* The operative words of conveyance 
in ‘ancient charters of feoffment and deeds of gift 
and grant, the English ‘‘given and granied’’ be- 
ing still the most proper, although not the es- 
sential, words by which such conveyances are 
made. 

DEDIMUS POTESTATEM. Literally ‘‘We have 
given power.’? * 


In English practice. A writ or commission issu- 


74 ‘Brickell v. Ft. Lauderdale,| 82. 
(Pla.) 78 S 681. 
75. Brickell wv. Ft. Lauderdale,| Pierce, 75 Miss 846, 
(Fla.) 78 S 681 
« Galveston v. Menard, 23 Tex. 


349- {aj The 


Barclay 
(. S.) 498. & o ‘ea. 477: Rowzee v. 
AmSR 625, 40 LRA 402; Com. v. Bow- 
Pa. 202. 
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[§ 180] B. Who May Be Sued. Any person. 
who obstructs a public use may be sued.” 

[$ 181} ©. Pracsivics and, Pleadings. A party 
who bases his right on dedication by the owner must 
plead the facts constituting the right** For non 
eonstat when the facts are stated it may clearly ap- 
pear that no dedication for the purpose claimed was 
complete.** The allegation of a private use may be 
supported by proof of a public use, as the latter in- 
eludes the former;** but the allegation of rights as 
one of the general publie will not support proof of 
rights as covenantee.** And where the plam lan- 
guage of a deed which, together with a plat filed, 
is claimed to constitute a statutory dedication, and 
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DEEDS 


By Donatp J. Kismr * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 145] 


ANALYSIS 
I. DEFINITIONS [§§ 1-6] p 146 


A. Deed Generally [§ 1] p 146 

B. Deed Indented or Indenture [§ 2] p 148 

C. Deed Poll [§ 3] p 148 

D. Deeds Distinguished from Other Instruments [§§ 4-6] p 148 
1, Assignment [§ 4] p 148 
2. Title Bond or Conttaet to Convey [§ 5] p 148 
3. Will [§ 6] p 149 


II. ORIGIN AND HISTORY [§ 7] p 149 


Til. PARTICULAR MODES OF CONVEYANCE [{§ 8-33] p 151 
A. Common-Law Forms [§§ 8-25] p 151 
1. Classes [§ 8] p 151 
2. Original Deeds [$§ 9-19] p 151 
a. Defined and Enumerated [§ 9] p 151 
b. Feoffment [§§ 10-14] p 15] 
(1) Definition [§ 10] p 151 
(2) Livery of Seizin [§ 11] p 151 
(3) Consideration [§ 12] p 152 
(4) The Charta Feoffamenti [§ 13] p 152 
(5) Feoffments Practically Obsolete [§ 14] p 152 
¢. Gift [§ 15] p 152 
d. Grant [§ 16] p 152 
e. Lease [§ 17] p 152 
f. Exchange [§ 18] p 152 
g. Partition [§ 19] p 152 
3. Derivative Deeds [§§ 2-25 ] p 152 
a. Defined and Enumerated [§ 20] p 152 
b. Release [§ 21] p 153 
¢. Confirmation [§ 22] p 153 
d. Surrender [§ 23] p 153 
e, Assignment [§ 24] p 153 
f. Defeasance {§ 25] p 153 
B. Conveyances under the Statute of Uses [§§ 26-31] p 154 
1. Effect of Statute [§ 26] p 154 
2. Covenant to Stand Seized [§ 27] p 154 
3. Bargain and Sale [§§ 28-30] p 154 
a. Historical [§ 28] p 154 
b. Characteristics [§ 29] p ape 
e. Consideration [§ 30] p 155 
4. Lease and ig es A SLED 155. 
C. Quitclaim [§ 32] 
D. Modern Forms {4 aT 4 156 


IV. REQUISITES AND VALIDITY [§§ 34-183] p 157 
A. In General [§ 34] p 157 
B. What Law Governs [§ 35] p 157 
C. Parties [§§ 36-38] p 158 
1. In General [§ 36] p 158 
2. Title or Interest of Grantor [§§ 37-38] p 159 
a. In General [§ 37] p 159 
b. Seizin [§ 38] p 161 
D. Subject Matter [§§ 39-41] p 161 
1. In General [§ 39] p 161 
2. Property Which May Be Conveyed in Coat i 40] p 161 
3. Executory or Contingent Interests [§ 41] p 1 
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* Author of “Compromise and Settlement” 12 C. p 312; “Conflict of Laws” 12 C. J. p 427; “Contracts” 13 


J. p 214; “Customs and Usages” 17 C. J. p 444; pn inagee” 17 Cc. J. p 699; “Workmen’s Compensation Acts” 
Jv and contributing | editor of the Cyclopedia of Law and Procedure. 
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E.. Comsdlieratoms [§§ 42-49] p 18 
i [§ 2] p 182 


2% Sufficiency [$4 43-56] p 163 7 
a. In General [§ 43] p 163 


€. Marriage or Promise of age 18 45] P 165 : 
a. Maintenance and Support [§ 46] p 166 : ar 
3. Adequacy [§ 47] p 166 : : 
4. Failure of Consideration [48 48-49] p 16 ‘ : - 
a- Generally [§ 45] p 168 | 
b. Deeds in Consigeraiion of dg [§ 49] p 169 
F_ Porm and Conienis [34 50-75] p 170 
L. Im General [§ 50] p 170 — BOTTiaL ga 
2. Writing [§§ 51-52] p 171 
a. Necessity [§ 51] p 171 
b. Sufsciency [§ 52] p 172 
3. Premises [44 53-71] p 172 
a. Generally [§ 53] p 172 
b. Designation and Description of Parties [$$ 54-57] p 172 
(1) Grantors [$$ 54-55] p 172 
(2) In General [§ 54] p 172 
(b) Variance beiween Body of Deed and Signature ts 55] p 173" 
(2) Grantees [$4 56-57] p 17 
(2) In General [§ 56] p 174 
{b) Leaving Name Biank [§ 57] p 176 
€. Recitals [§ 58] p 177 
- & Consideration [§ 59 p 177 
& Operative Words [§ 60] p 178 
£. Deseripiion of Property [%§ 61-71] p 179 
(1) Necessity [§ 61] p 179 
(2) Suficieney [§§ 62-71] p 190 
(a) In General [§ 62] p 180 
(b) Manner of Designaiion [§ 63] p 1Si 
(e) Conveyance of Part of Tract |§ 64] p 182 
(d) Conveyance of Plaited Lois [3 ©] p 183 “J 
{e} Excepting Part of Tract [§ 66] p 18 
(f) Reference to Other Instruments or sn Maps, and Plais [§ 67] p iS84 
{¢) Omissions in Description [§ 68] p 
(h) Erroneous or Inapplicable pene sti [g 69] p 18 
(2) Clerical Errors [§ 70] p 186 
(j) Blanks [§ 71] p 187 
4. Habendum and Tenendum [§ 72] p 187 
5. Terms and Conditions [4 73] p 187 
6. Warranty and Cocenanis [§ 74] p 187 
7. Conclusion_and Date [§ 75] p 187 
G. Execution [§§ 76-93] p 188 
1. Mode and Requisites in General [§§ 76-79] p 188 
a. Necessity of Execution [§ 76] p 188 : 
b. Execution in Blank [§ 77] p 188 P 
€. Ratification of Defective Deed [4 78] p 189 
d. Curatice Acts [4 78] p 189 a 
2. Signatures [§§ 30-84] p 189 
a. Of Grantor [4§ 30-82] p 189. : 
(1) In General [§ 80] p 189 j . 
(2) Erroneous Sepubre [§ 31] p 190 
(3) Signing of Grantors Name by Third Person [$ 2] m4 180 
b. Of Grantee [§ 83] p 191 - 
« Of Witnesses [§ Lg 34] p 191 
3. Seal [§§ 85-87] p 191 
a. Necessity of [4 %] p 191 
b. Sufficiency of |§ 86] p 192 
€. Use of Same Seal fe Different Parties [§ 87] p 193 
4. Attestation [§§ 88-92] p 193 
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4! In General [§ 88] p 193 _. 
- b. Competency of Witnesses [§ 89] p 194 ‘ “ 

é€. Number of Witnesses [4 90] p 194 a 
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é Presence of Witness [§ 92] p le catalase NI 
5. Revenue Stamps [§ 93] p 195 aE a 4 
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J, Necessity [§ 94] p 196 
2. Sufficiency {§§ 95-115] p 197 
a. In General (§ 95] p 197 
b. Transfer of Control or Possession [§§ 96-98] p 200 
(1) In General [§ 96] p 200 
(2) Repossession by Grantor [§ 97] p 202 
(3) Possession Secured by Grantee [§ 98] p 202 
¢. Delivery to Third Person ($$ 99-109] p 203 
(1) General Rule [§ 99} p 203 
(2) Intent [§ 100] p 205 
(3) Directions to Depositary [§ 101] p 205 
(4) Who May Be Depositary |§ 102] p 205 
(5) Assent of Grantee [§ 103] p 205 
(6) Retention by, or Delivery to, Scrivener [§ 104] p 205 
(7) Conditional Delivery [§ 105] p 206 
< (8) Delivery to Agent of Grantee |§ 106] p 206 
(9) Conveyance as to Children [§ 107] p 206 
(10) Loss ore Destruction of Deed after Delivery [§ 108] p 206 
(11) Retaking of Possession [§ 109] p 206 
a. Record, or Delivery for Record |§§ 110-112] p 207 
(1) In General [§ 110] p 207 
(2) Knowledge or Assent of Grantee [§ 111] p 207 
(3) Retention by Grantor of Possession {§ 112} p 208 
e. Deed to Take Effect after Grantor's Death [§§ 113-114] p 208 
(1) In General [§ 113] p 208 
(2) Delivery to Third Person to Hold until Grantor’s Death {4 114] p 208 
f. Time of Delivery [§ 115] p 210 
. Conditional Delivery {§ 116] p 211 
. Cograntors and Cograntees [§ 117] p 212 
. Ratification [§ 118] p 212 
. Acceptance [§§ 119-124] p 212 
a. Necessity of [§ 119] p 212 
b. Where Delivered to Third Person {§ 120] p 213 
c. Where Delivered for Record or Recorded {§ 121] p 213 
d. Time of Acceptance [§ 122] p 213 
e. Mode und Sufficiency [§ 123] p 214 
f. Effect [§ 124] p 214 
. Questions for Jury [§ 125] p 215 
8. Operation and Effect [§§ 126-129] p 216 
a. In General [§ 126] p 216 
b. On Grantor [§ 127] p 217 
c. On Grantee [§ 128] p 217 
d. On Delivery of Property [§ 129] p 217 
I. Amendment or Correction of Deed by Subsequent Instrument [§ 130] p 217 
J. Validity [§§ 131-183] p 218 
1. Capacity and Assent of Parties in General [§§ 131-138] p 218 
a. Mental Incapacity [§§ 131-133] p 218 
(1) General Rule [§ 131] p 218 
(2) Where Coupled with Inadequacy of Consideration |§ 132] p 221 
(3) Monomania or Delusion [§ 133] p 221 
b. Old Age of Grantor [§ 134] p 221 
¢. Sickness of Grantor [§ 135] p 222 
d. Intoxication of Grantor [§ 136] p 223 
e. Deaf and Dumb Grantor [§ 137] p 224 
f. Forged Deeds [§ 138] p 224 
2. Mistake [§§ 139-146] p 224 
a. In General [§ 139] p 224 
b. As to Property Conveyed [§§ 140-142] p 224 
(1) Identity [§ 140] p 224 
(2) Amount of [§ 141] p 225 
(3) Value of [§ 142] p 225 ; 
ce. As to Title or Interest of Grantor [§ 143] p 225 
d. As to Contents or Provisions of Deed [§ 144] p 225 
e. Signing in Ignorance of Contents [§ 145] p 226 
f. Mistake of Law [§ 146] p 227 
3. Fraud, Misrepresentations, and Concealment [§§ 147-155] p 227 
a. In General [§ 147] p 227 . 
b. Necessity and Character of Misrepresentation [§ 148] p 228 
c. Intention and Knowledge [§ 149] p 230 
d. Mental Weakness and Old Age [§ 150] p 230 
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One of Several Grantees [§ 151] p 231 
Of Persons Occupying Confideniial Relations to Grantor [§ 152}. p 231 
Of Third Person [§ 153] p 232 . 
As to Future Events or Actions [§ 154] p 232 
Representations of Opinion or Law [§ 155] p 233 
4. Duress [§§ 156-162] p 234 
a. In General [§ 156] p 234 
b. Of Wife by Husband [§ 157]-p 234 
e. Duress of Goods [§ 158] p 234 
d. Threats [§ 159] p 235 
e. Suifs or Threats to Sue [§ 160] p 235 
£. Violence or Threat Thereof [§ 161] p 235 
g. Imprisonment, Criminal Prosecution, or Threat Thereof {§ 162] p 235 
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5. Undue Influence [86 163-171] p 236 
a. In General [§ 163] p 236 
b. Mental Weakness of Grantor [§ 164] p 237 
e. Last Sickness of Grantor [§ 165] p 238 
Influence by Third Person [§ 166] p 238 
Influence Obiained by Immoral Conduct [§ 167] p 239 
Confidential Relationship [§ 168] p 239 
Deeds io Relatives [§§ 169-171] p 240 
(1) In General [§ 169] p 240 
(2) To Parent or Person in Loco Parentis [$ 170] p 241 
(3) To Husband or Wife [§ 171] p 241 
6. Iegality [§§ 172-174] p 241 
a. In General [§ 172] p 241 
b. Collusive Divorce [§ 173] p 242 
e. Compounding Felony [§ 174] p 242 
7. Effect of Invalidity [§§ 175-177] p 242 
a. In General [§ 175] p 242 
b. Bona Fide Purchaser [§ 176] p 242 
ec. Partial Invalidity [§ 177] p 242 
&. Raiification of Voidable Deed [§§ 178-179] p 243 
a. In General [§ 178] p 243 
b. Effect of [§ 179] » 244 #4 
9. Contesting Validity, Cancellation, and Rescission [§§ 180-183] p ait 
a. In General [§ 180] p 244 
b. Cancellation for Invalidity [§§. 181-183] p 245 
(1) In General [§ 181] p 245 
(2) Failure of Title [§ 182] p 245 
(3) Conditions Precedent [§ 183] p 245 


V. RECORD AND REGISTRATION [§§ 184-194] p 246 

A. Necessity [§ 184] p 246 

B. Effect as between Pariies [§ 185] p 247 

C. Instruments Entitled to Record [§ 186] p 247 

D. Constitutional and Statutory Provisions [§§ 187-189] p 248 
1. In General [§ 187] p 248 
2. Curative Acts [§ 188] p 248 
3. Remédy io Compel Registration [§ 189] p 249 

E. Place [§§ 190-192] p 249 eiseh 
1. In General [§ 190] p 249 
2. Property in Two or More Counties [§ 191] p 249 
3. Creation of New County [§ 192] p 249 

F. Time [§ 193] p 249 

G. Sufficiency [§ 194] p 250 


VI. CONSTRUCTION AND OPERATION [{{ 195-480] p 251 
A. What Law Governs [§ 195] p 251 
B. Special Statutory Provisions [§ 196] p 252 
C. Rules of Construction [§§ 197-232] p 252 

1. In General [§ 197] p 252 
2. Intention of Parties [§§. 198-199] p 252 
at In General [§ 198] p 252 
b. Rule Applied [§.199] p 254 
3. Favoring Validiiy [§ 200] p 256 
4. Avoidance of Injustice [§ 201] p 256 
5. Liberal Construciton [§ 202] p 256 
6. Entire Instrument to Be Considered [§§ 203-216] p 256 
a. General Rule [§ 203] p 256 
b. Expressed Meaning Plain-[§ 204] p 257 
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ec. Effect Given to Every Part [§ 205] p 
d. Written and Printed Paris [§ 208). p O08 
e. Punctuation [§ 207] p 258 
f. Clauses and Words in General [§§ 208-216] p 
(1) Some Meaning to Be Given [§ 208] p Bs 
(2) Reasonable, Usual, and Grammatical Sense [§ 209] p 258 
(3) Technical Words is 210] p 259 
(4) Verbal Arrangement, Informalities, and Inaccuracies [§§ 211-214] p 2 
(a) In General [§ 211] p 259 
(b) Supplying Omissions [§ 212] p 259 
(ce) Spelling [§ 213] p 260 
(d) Transposition of Words [§ 214] p 260 
(5) Restraint of General Words [§ 215] p 260 
(6) Expressio Unius [§ 216] p 260 


7. Surrounding Circumstances [§ 217] p 260 

8. Practical Construction [§ 218] p 262 

9. Strict Construction against Grantor [§ 219] p 263 
10. Recitals [§§ 220-223] p 264 


a. In General [§ 220] p 264 
-b. Of Consideration [§§ 221-223] p 265 
(1) In General [§ 221] p 265 
(2) As Evidence [§ 222] p 265 
(3) Effect as to Third Persons [§ 223] p 266 
11. Repugnant or Conflicting Parts [§§ 224-228] p 267 
a. Intention of Parties [§ 224] p 267 
b. Consistency between Parts [§ 225] p 267 
ce. Rejeciion of Inconsistent Parts or Words [§ 226] p 267 
d. Control of Subsequent by Earlier Clauses or Words [§ 227] p 268 
e. Recitals and Other Parts [§ 228] p 268 
12. Construing Instruments Together and Merger of Previous Agreements [§§ 229-231] p 268 
a. Rules as to Separate or Different Instruments [§ 229] p 268 
b. Indorsements or Memoranda [§ 230] p 270 
ce. Merger of Previous Agreements [§ 231] p 270 
13. Province of Court and Jury [§ 232] p 272 
D. Construction as to Parties [§§ 233-241] p 273 
1. In General [§ 233] p 273 
2. Grantors [§ 234] p 273 
3. Grantees [§§ 235-241] p 273 
a. Intention [§ 235] p 273 
b. Extrinsic Evidence [§ 236] p 2738 
ce. Children, Issue, Heirs, Ete. ‘ 237] paw 
d. Designation of a Class [§ 238] p 275 
e. Particular Persons and Associates [§ 239] p 275 
f. Representative or Official Capacity [§ 240] p 275 
g@. Questions for Court or Jury [§ 241] p 277 
E. Property Conveyed ts 242-277] \p 277 
l. General Rules [§§ 242-262] p 277 
. Intent of Parties [§ 242] p 277 
. Property Not Owned by Grantor [§ 2438] p 278 
Entire Description Should Be Considered [§ 244] p 278 
Ambiguous Description [§ 245] p 279 
Practical Construction [§ 246] p 279 
As between Parties [§ 247] p 279 
. Reference to Facts Existing When Instrument Was Made [§ 248] p 280 
- Construing Other Instruments with Dees [§ 249} p 280 
. Reference to Other Instruments [T§§ 250-251] p 281 
(1) In General [§ 250] p 281 
(2) To Surveys, Maps, Plats. and Records Thereof [§ 251] p 282 
j. Description Including Several Particulars [§§ 252-253] p 283 
(1) In General [§ 252] p 283 
(2) Description of Property as Occupied [§ 253] p 283 
k. General and Specific Descriptions [§ 254] p 284 
l. Rejection of False or Erroneous Desbhapihow [§ 255] p 285 
m. Recitals [§§ 256-257] p 286 
(1) As to Locality [§ 256] p 286 
(2) As to Quantity [§ 257] p 287 
n. Inconsistent Recitals [§ 258] p 287 
0. Recitals in Habendum and Covenants [§ 259] p 288 
p. Land upon Side of Street or Bank of River [§ 260) p 288 
q. Particular Words and Terms [§§ 261-262] p 288 
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(1) In General [§ 261] p 258 
(2) More or Less [§ 262] p 289 
- Quantity of Interest Conveyed [§§ 263-271] p 290 
. In General [§ 263] p 290 
. Greater Title or Interest than Owned [§ 264] p 291 
. All. Interest [§ 265] p 291 
. All of Property of Grantor [§ 266] p 291 
After-Acquired Tiile or Property [§ 267] p 292 
Undivided Inierest [§ 268] p 292 i 
. Description of Land as Part of Tract [§ 269] p 292 
. Government Subdivisions [§ 270] p 294 
i. Conveyance of Undivided Interest and Other Land [§ 271] p 294 
3. Appurtenances, Incidents, and Rights Passing with Deed [§§ 272-276] p 294 
a. Appurtenances in General |§ 272] p 294 
b. Land as an Appurtenance [§§ 273-274] p 295 
(1) In General [§ 273] p 295 
(2) Land underneath or Contiguous to Building [§ 274] p 295 
¢. Buildings, Timber, Manure, and- Property Severed from Realty [§ 275] p 296 
d. Rights of Action and Claims in General [§ 276] p 296 
4. Questions for Court and Jury [§ 277] p 297 
¥. Estates and Interests Created [§§ 278-338] p 297 
1. Particular Estates [§§ 278-292] p 297 
a. Fee Simple [§§ 278-280] p 297 
(1) Words of Inheritance or Perpetuity LS 278] p 297 
(2) Location of Words of Inheritance |§ 279] p 300 
(3) Power of Disposition or Use [§ 280] p 300 
b. Base, Conditional, or Determinable Fee [§ 281] p 301 
e. Estates Tail [§ 282] p 303 
d. Life Estate [§§ 283-284] p 3005 
(1) In General [§ 283] p 305 
(2) Grant of Income or Usufruct [§ 284] p 306 
e. Remainders and Reversiens [§§ 285-292] p 306 
(1) In General [§ 285] p 306 
(2) Vested Remainders [§ 286] p 306 
(3) Contingent Remainders [§ 287] p 307 5 
(4) Vested and Contingent Remainder in Same Property [4 588] p 309 
(5) Alternative Limitations [4 289] p 309 
(6) Presumption against Creation of Cross Remainders [§ 290] p 310 
(7) Division per Stirpes [§ 291] p 310 
(8) Reversions [§ 292] p 310 
2. Construction of Particular Deeds [§§ 293-310] p 311 
2. General Rules [§ 293] p 311 
b. Validity of Particular Estates. [§§ 294-296] p 311 
(1) In General [§ 294] p 311 
(2) Effect of Attempt to Create Invalid Future Estate [§ 295] p 313 
(3) Conveyance of Portion of Building [§ 296] p 313 
e. Interest Created Dependent on Form of Conveyance [§§ 297-305] p 313 
(1) In General [§ 297] p 313- 
(2) Deed of Release or Quitclaim [$8 298-301] p 313, 
: (a) In General [§ 298] p 313 
(b) Interest of Grantor at Time of Giving Deed oie Passes [§ 299] p 314 
(e) By Life- Tenant Having Power to Sell Entire Estate [§ 300] p 316. 
(d) Where Particular Interest Is Specified [§ 301] p 316 
(3) Conveyance of All Right, Title, and Interest [§ 302] p 316 
(4) Conveyance of Undivided Tete ie [§, 303], p 316 
(5) Conveyance in Form of Lease [§ 304] p 317 
(6) Grant of Right of Occupancy [§ 305]- p 317 
d. Interest Acquired Where Grantor Has Distinct Title or Interests [§§ 306-308] p 317 
(1) In General [§ 306] p 31° 
(2) Deed Given in Representative or Official Capacity [$9 307 —308] p 317 
(a) In General [§ 307] .p 317 
(b) By Personal Representatives [§ 308] p 318 
e. Deed Purporting to Convey Estate Other Than Grantor Possesses [§§ 309-310] p 318 
' (1) Validity and Effect in General [§ 309] p 318 
(2) Conveyance of Contingent, Expectant, or Defeasible Estate [§ 310] p 318. 
3. Designation of Parties and Successors in Interest as Affecting Estate Created and Person En- 
titled Thereto [§§ 311-326] p 319 
a. Application of Rule in Shelley’s Case [§ 311] p 319 
b. Meaning and Effect of Use of Word “Heirs” rss 312-316] p 321 
(1) In General [§ 312] p 321. ; 
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(2) Particular Limitation to Heirs [§§ 313-316] p 323 
(a) In Grant to One for Life [§ 313] p 323 
(b) Heirs of Grantee’s Body [§§ 314-315) p 324 
aa. In General [§ 314] p 324 
bb. In Grant to One for Life [§ 315] p 325 
(ce) To Present Living Heirs [§ 316] p 325 
ce. Limitation to “Children” [§§ 317-320] p 327 
(1) In General [§ 317] p 326 
(2) In Grant to One for Life [§ 318] p 327 
(3) Grant of. Beneficial Interest to Children [§ 319] p 327 
(4) Rights of After-Born Children [§ 320] p 327 
d. Limitation to Issue of Grantee’s Body [§ 321] p 328 
Conveyance to Grantee and His “Representatives” [§ 322] p 329 
Reference to Statutes of Descent [§ 323] p 329 
. Deed to Several Grantees [§§ 324-325] p 329 
(1) In General [§ 324] p 329 
(2) Estate to Survivor [§ 325] p 330 
h. Repugnant or Conflicting Terms Designating Parties [§ 326] p 330 
4. Repugnant and Conflicting Parts Designating Estate Created [§§ 397-33 2] p 330 
. In General [§ 327] p 330 
. Prefatory Words and Grant [§ 328] p 331 
. Grant and Habendum [§ 329] p 331 
. Grant and Recitals [§ 330] p 333 
. Premises and Covenants [§ 331] p 334 
. Grant of Particular Estates as Controlling Subsequent Clauses or Limitations [§ 332] 
334 
5. Conditions and Restrictions as Affecting Estate Created [§§ 333-336] p 335 
a. In General [§ 333] p 335 
b. Provision for Determination on Default of Issue [§ 334] p 336 
ce. Restrictions and Declarations as to Use [§ 335] p 336 
d. Restrictions as to Alienation [§ 336] p 337 
6. Reservations and Exceptions as Affecting Rotate Created [$6 337-338] p 337 
a. In General [§ 337] p 337 
b. Deed Creating Future Estate, Reserving Life Estate to Grantor [§ 338] p 338 
G. Reservations and Exceptions [§§ 339-366] p 340 
1. Definitions and Distinctions [§ 339] p 340 
2. Creation and Nature [§§ 340-342] p 342 
a. In General [§ 340] p 342 
b. Implied Reservations [§ 341] p 344 
e. Severance of Estates [§ 342] p 344 
3. Validity [§§ 343-345] p 344 
a. In General [§ 343] p 344 
b. Reservations [§ 344] p 344 
ce. Exceptions [§ 345] p -344 
4. Construction and Operation [§§ 346-366] p 344 
. In General [§ 346] p 344 
. As against Grantor [§ 347] p 345 
. As to Strangers [§ 348] p 345 
Tenants in Common or Cotenants [§ #49] p 345 
. Intention [§ 350] p 346 
. Repugnancy [§ 351] p 347 
. Property [§§ 352-362] p 347 
(1) Generally [§ 352] p 347 
(2) General and Partieular Description [§ 353] p 347 
(3) Certainty and Uncertainty of Description [§ 354] p 347 
(4) Lands Previously Conveyed [§ 355] p 348 
(5) ‘Timber, Trees, and the Like [§ 356] p 349 
(6) Streets [§ 357] p 349 
(7) Right of Way [§ 358] p 350 
(8) Rights or Privileges [§ 359] p 350 
(9) Life Estate [§ 360] p 350 
(10) Dower [§ 361] p 350 
(11) Legal Encumbrances [§ 362] p 350 
. Implied Rights and Limitations [§ 563] p 351 
Appurtenances and Reservations Running with the Land [§ 364] p 351 
. Reservations of Use or Possession [§ 365] p 351 
k. Termination, Loss, or Relinquishment [§ 366] p 352 
H. Conditions and Restrictions [$§ 367-469] p 352 
1. Definitions, Creation, and Distinctions [§§ 367-372] p 352 
a. In General [§ 367] p 352 
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b. Precedent and Subsequent Conditions Distinguished [§ 368] p 354 
e. Conditions Precedent [§ 369] p 354 

d. Conditions Subsequent [§ 370]p 354 

e. Conditions or Covenants [§ 371] p 357 

f. Condition, Reservation, or Restriction [§ 372] p 359 


. Validity [§§ 373-379] p 359 


a. Generally [§ 373] p 359 ~ : 
b. Conditions Subsequent Generally ts 374] p 360 
Restraint or Derogation of Marriage [§ 375] p 360 

a. Use of Property [§§ 376-377] p 361 

(1) Generally [§ 376] p 361 

(2) Intoxicating Liquors [§ 377] p 361 
e. Restraint of Alienation [§ 378] p 361 
f. Effect of Invalidity [§ 379] p 362 


. Construction [§§ 380-381] p 362 


a. Generally [§ 380] p 362 
b. Gomes Subsequent [§ 381] p 363 


; = hag [$$ 382-383] p 364 


. Conditions Precedent [§ 382] p 364 
b. Conditions Subsequent [§ 383) p 364 


. Persons Entitled to Benefit of Condition or Breach [§ 384] p 364 
. Persons Bound to Perform Condition [§ 385] p 366 
. Conditions Personal or Running with the Land [§§ 386-388] p 366 


a. General Principles [§ 386] p 366 
ag As to Heirs and Assigns Named or Not Named [§ 387] p 367 
Maintenance or Payment of Annuity [§ 388] p 367 


: Pebtcveaess or Breach [§§ 389-427] p 367 


a. Generally [§ 389] p 367 
b. Conditions Precedent [§ 390] p 
c. Grant io Woman for Life or SP caemega [§ 391] p 368 
d. Where One of Two Conditions Is Personal to Grantor [§ 392] p 368 
e. Time for Performance [§§ 393-399] p 368 
(1) In General [§ 393] p 368 
(2) Performance Begun [§ 394] p 369 
(3). Acts Based on Other Acts [§ 395] p 369 
(4) Acts to Be Done upon Grantor's Request [§ 396] p 369 
(5) Where Time Is Not Specified [§ 397] p 369 
(6) Unreasonable Delay [§ 398] p 369 
(7) Where Obligation Ts Continuous [§ a p 369 
f. Maintenance or Annuity [§§ 400-404] p 370 
(1) Generally [§ 400] p 370 
(2) Personal Performance by Grantee [§ 401] p 370 
(3) Survivor of One of Two Grantors [§ 402] p 370 
(4) Breach as to Part of Conditions [§ 403] p 371 
(5) Place of Furnishing Support [§ 404] p 371 
. Use or Improvement of Property [§§ 405-418] p 371 
(1) Generally [§ 405] p 371 
(2) Cessation or Abandonment of Use, Nonuser, and Misuser [§ 406] p 371 
(3) Different or Inconsistent Use [§ 407] p 371 
(4) Intentional Neglect or Willful Divegtrd [§ 408] p 372 
(5) Suspension of Use [§ 409] p 372 ' 
(6) Performance Yor a Time and Subsequent Discontinuance [§ 410] p 372 
(7) Divisible Conditions [§ 411] p 372 
(8) Breach as to One of Two Parcels of Land [§ 412] p 373 
(9) Placing Grantee in Statu Quo [§ 413] p 373 
(10) Distance as Essential Factor [§ 414] p 373 
(11) Main and Incidental. Purpose [§ 415] p 373 
(12) Application of Proceeds of Sale or of ba ed to Use [§ 416] p 373 
(13) Sale or Conveyance as a Breach [§ 417] p 373 
(14) Sale of Intoxicating Liquors [§ 418] p 374 
h. Conditions Relating to Sale [§ 419] p, 374 
i. Excuse for ee ce a Breach [§§ 420-423] p 374 
(1) Generally [§ 420] p 3 
‘! (2) Impossibility of Performance 188 421-423] p 375 
(a) Generally [§ 421] p 3 
(b) Maintenance or sepor [§ 422] p 375 
(c) Prohibition or Operation of Law ic 423] p 375 
j. Effect of Performance or Breach [§§ 424-427] p 375 ° 
(1) Effect Generally of Performance [§ so) p 375 
(2) Effect Generally of Breach [§ 425] p 375 
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(3) Ipso Facto Determination of Estate [§ 425] p 376 
(4) Effect of Breach as to Maintenance or Annuity [§ 427] p 376 
9. Release or Waiver of Condition or of Forfeiture [§§ 428-435] p 376 
. Who May Release or Waive [§ 428] p 376 
When Implied as to Condition Precedent [§ 429] p 377 
By Agreement, Acts, or Inconsistent Conduct [§ 430] p 377 
By Transfer of Reversion [§ 431] p 37 
Mere Indulgence or Silent Acquiescence [§ 432] p 378 
By Acceptance of Performance [§ 433] p 378 
Failure to Demand or Assert Right [§ 434] p 378 
Effect of Waiver [§ 435] p 379 
10. Enforcement of Forfeiture [§§ 436-447] p 379 
a. Remedy in General [{§ 436] p 379 
b. Public Grant [§ 437] p 379 
ec. Equitable Relief [§§ 438-440] p 379 
(1) In General [§ 438] p 379 
(2) Maintenance or Support [§ 439] p 380 
(3) From Forfeiture [§ 440] p 381 
d. Reéntry [§§+441-445] p 381 
(1) Right to Reénter [§ 441] p 381 
(2) Necessity [§ 442] p 381 
(3) Time [§ 443] p 383 
(4) Sufficiency [§ 444] p 383 
(5) Effect [§ 445] p 383 
e. Demand for Performance or Notice of Forfeiture [§ 446] p 384 
f. Damages, Rents and Profits, and Value of Use [§ 447] p 384 
11. Restrictions as to Use of Property [S\- 448-469] p 384 
a. Generally [§ 448] p 384 
b. Validity [§ 449] p 385 
ec. Construction, Performance, and Breach [§§ 450-457] p 386 
(1) Construction Generally [§ 450] p 386 
(2) Building Lines and Location of Buildings on Premises [§ 451] p 389 
(3) Dwelling House and Residence Purposes [§ 452] p 391 
(4) Tenements, Flats, and Apartment Houses [§ 453] p 392 
(5) Height of Building [§ 454] p 392 
(6) Use for Business, Manufacturing, or Offensive Purposes [§ 455] p 393 
(7) Stables [§ 456] p 393 
(8) Threatened Violation [§ 457] p 393 
d. Person by and against Whom Restriction May Be Enforced [§§ 458-462] p 393. 
(1) In General [§ 458] p 393 
(2) General Improvement or Development Scheme [s 459] p 394 
(3) Restriction for Benefit of Land Retained by Grantor [§ 460] p 396 
(4) Mutual Covenants between Owners of Neighboring or Adjoining Lands [§ 461] 
p 397 
(5) Notice [§ 462] p 397 
e. Enforcement [§§ 463-466] p 397 
(1) Equitable Relief in General [§ 463] p 397 
‘(2) Technical Violation and Absence of Substantial Injury [§ 464] p 399 
(3) Changed Conditions [§ 465] p 400 
(4) Laches [§ 466] p 401 
f. Termination [§ 467] p 401 
g. Waiver or Abandonment [§ 468] p 402 
h. Release [§ 469] p 404 
I. Loss or Relinquishment of Rights [§§ 470-480] p 404 
1. Revocation, Subsequent Conveyance, or Other Acts of Grantor [§ 470] p 404 
2. Mutilation, Destruction, or Alteration of Deed [§§ 471-475] p 405. 
a. By Grantor [§ 471] p 405 
b. By Grantee [§ 472] p 406 
e. By Parties [§ 473] p 406 
d. By Third Person [§ 474] p 406 
e. Mere Spoliation [§ 475] p 406 
. Rescission or Cancellation [§ 476] p 407 
. Redelivery of Deed to Grantor [§ 477] p 407 
. Indorsement on Deed [§ 478] p 408 
. Loss of Deed [§ 479] p 408 
Reconveyance [§ ] p 408 
VII. PLEADING [§ 481] p 409 
VIII. EVIDENCE [4§4 492-558] p 409 
A. Presumption and Burden of ore [§§ 482-518] p 409 
1. In General [§ 482] p 4 
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2. Execution [§§ 483-487] p 410 
a. In General [§ 483] p 410 
b. Attestation [§ 484] p 410 
e. Seal [§ 485] p 410 
d. Time of [§ 486] p 411 
e. Forgery [§ 487] p 411 
. Existence [§ 488] p 411 
. Nature and Extent of Interest cr Estate Conveyed [§ 489] p 412 
. Identity of Parties [§ 490] p 412 . 
. Identity of Land [§ 491] p 412 
. Delivery and Registration [§§ 492-498] p 413 
a. Delivery in General [§ 492] p 413 
b. Time of Delivery [§ 493] p 414 
c. Acceptance [§ 494] p 416 
d. Possession by Grantor [§ 495] p 417 
e. Possession by Grantee or Assignee [§ 496] p 418 
f. Effect of Record or Delivery for Record [§ 497] p 419 
g. Presumptions as to Registration [§ 498] p 420 
8. Consideration [§§ 499-500] p 421 
a. In General [§ 499] p 421 
b. Sufficiency [§ 500] p 421 
9. Validity [§§ 501-517] p 422 
a. In General [§ 501] p 422 
b. Fiduciary Relationships Raising Presumption of Invalidity [§§ 502-511] p 422 
(1) In General [§ 502] p 422 
(2) Kinship Generally [§ 503] p 424 
) Parent and Child [§ 504] p 424 
(4) Husband and Wife [§ 505] p 425 
(5) Agents and Confidential Advisers [§ 506] p 426 
(6) Master and Servant [§ 507] p 426 
(7) Priest and Parishioner [§ 508] p 426 
(8) Physician and Patient [§ 509] p 426 
(9) Illicit Relations [§ 510] p 426 
(10) Extent of Presumption and Rebuttal [§ 511] p 426 
. Fraud [§ 512] p 427 
. Undue. Influence [§ 513] p 428 | 
. Duress [§ 514] p 428 
. Capacity of Grantor [§ 515] p 428 
eg. Right of Grantor to Convey [§ 516] p 429 
h. Regularity [§ 517] p 429 
10. Performance or Breach of Conditions [§ 518] p 429 
B. Admissibility of Evidence [§§ 519-532] p 430 
1. Execution, Existence, and Identity [§§ 519-523] p 430 
a. In General [§ 519] p 430 
b. Where Another Signs Grantor’s Name [§ 520] p 430 
ce. Identity of Parties [§ 521] p 430 
d. Identity of Land [§ 522] p 431 
e. Identity of Interest [§ 523] p 431 
2. Delivery [§ 524] p 431 
3. Registration [§ 525] p 432 
4. Validity and Invalidity [§§ 526-531] p 432 
a. In General [§ 526] p 432 
b. Consideration [§ 527] p 432 
e. Capacity and Incapacity [§ 528] p 433 
d. Undue Influence [§ 529] p 434 
e. Fraud‘and Misrepresentation [§ 530] p 435 
f. Confirmation of Defective Deed [§ 531] p 435 
5. Performance or Breach of Condition [§ 532] p 435 
C. Weight and Sufficiency [§§ 533-558] p 435 
1. Execution, Existence, and Identity [§§ 533-540] p 435 
. In General [§ 533] p 436 
. Execution [§ 534] p 436 
Identity of Parties [§ 535] p 436 
. Identity of Land [§ 536] p 436 
Identity of Interest [§ 537] p 437 
Prior Existence of Deed [§ 538] p 437 
. Possession by Grantee [§ 539] p 438 
. Reconveyance [§ 540] p 438 
2. Delivery [§§ 541-548] p 438 
a. In General [§ 541] p 438 
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b. Acceptance [§ 542] p 439 


c. Deposit with Third Person [§ 543] p 439 


d. Record {§ 544] p 440 


e. Delivery on Death of Grantor [§ 545] p 440 


f. Possession of Deed [§ 546] p 440 


eg. Time of Delivery or Taking Effect [§ 547] p 441 
h. Disputable Presumptions [§ 548] p 441 


3, Consideration [§ 549] p 442 


4. Validity and Invalidity [§§ 550-557] p 443 


a..In General [§ 550] p 443 


b. Capacity and Incapacity [§ 551] p 443 


. Undue Influence [§ 552] p 445 


¢ 
d. Duress [§ 553] p 447 


. Fraud and Misrepresentation [§ 554] p 447 


e 
f. Mistake [§ 555] p 449 
ge. Forgery [§ 556] p 449 


h. Questions of Law and Fact [§ 557 
5. Performance or Breach of Conditions [§ 


we 


p 449 
558] p 450 


CROSS REFERENCES 


Absolute ee as mortgage see Mortgages [27 Cyc 991 
et seq]. 

Abstract of title see Abstracts of Title 1 C. J. p 365. 

Se of deed see Acknowledgments 1 C. J. 
p : 

Adverse possession under deed see Adverse Possession 
§ 91 et seq: 

Alteration of deed see Alteration of Instruments §§ 
115, 116, 125 et seq. 

gue kege settlement see Husband and Wife [21 Cyc 


Bond for title see Vendor and Purchaser [39 Cyc 1231]. 
Boundary see Boundaries 9 C. J. p 145. 
Cancellation of deed in equity see Cancellation of In- 
struments § 115. 
Compelling execution of deed see Specific Performance 
{36 Cye 552]. 
Conversion by deed see Conversion § 7 et seq. 
Covenants in deed see Covenants 15 C. J. p 1204. 
Dedication by deed see Dedication §§ 38, 112. 
Deed: 
As: 
Cloud on title see Quieting Title [32 Cyc 1316]. 
Evidence see Evidence [17 Cyc 363] } 
By or to particular person or classes of persons: 
Administrator see Executors and Administrators 
[18 Cyc 318, 330]. 
Agent see Agency § 244 et seq. 
Alien see Aliens § 10 et seq. 
Assignee for benefit of creditors see Assignments 
for Benefit of Creditors § 331 et seq. 
Bank see Banks and Banking § 224. 
Cemetery company see Cemeteries § 17 et seq. 
Client see Attorney and Client § 214. 
Ste ae university see Colleges and Universities 


Convict see Convicts § 8. 

Corporation see Corporations. 

Seki see Tenancy in Common [38 Cyc 40, 
County see Counties § 227. 

Devisee see Wills [40 Cyc 2109]. 

Drunkard see Drunkards [14 Cyc 1099, 1103]. 
Executor see Executors and Administrators [18 
Cye 318, 330]. ‘ 

Guardian see Guardian and Ward [21 Cyc 82]. 
Heir see Descent and Distribution §$§ 170-178. 
Husband: 

By wife to see Husband and Wife [21 Cyc 1291]. 

Of community property see Husband and Wife 

[21 Cye 1664]. 

To wife see Husband and Wife [21 Cyc 1284]. 

Indian see Indians [22 Cyc 135]. 

Infant see Infants [22 Cye 529, 531]. 

Insane person See Insane Persons [22 Cyc 1169]. 

Insolvent debtor see Bankruptcy § 71; Insolvency 
[22 Cye 1285]. 

Joint stock company see Joint Stock Companies 
[23 Cyc 476]. 

Joint tenant: ; 

Inter sese see Joint Tenancy [23 Cyc 492]. 

To third person see Joint Tenancy [23 Cyc 494]. 
Judgment debtor see Judgments [23 Cyc 1391]. 
Landlord to third person as termination of tenancy 

see Landlord and Tenant [24 Cyc 1340]. 
Levee tax collector see Levees [25 Cyc 204]. 
Life tenant: 

Generally see Estates [16 Cyc 636]. 

By curtesy see Curtesy § 51. 

By dower see Dower [14 Cyc 965]. 

Mortgagee, as assignment of mortgage see Mort- 
gages [27 Cye 1291]. 
Mortgagor see Mortgages [27 Cyc 1333]. 


Deed:—Continued 


By or to particular person or classes of persons:— 
Continued 

Municipal corporation see Municipal Corporations 
[28 Cyc 630]. 

Parent to child see Parent and Child [29 Cyc 1657]. 

Partner see Partnership [30 Cyc 430]. 

Person holding land adversely as champerty see 
Champerty and Maintenance § ; 

Purchasers at sale: 

Administrator's or executor’s see Executors and 
Administrators [18 Cyc 932 et seq]. 
Execution see Executions [17 Cyc 1340 et seq]. 

Foreclosure see Mortgages [27 Cyc 1744]. 
Guardian see Guardian and Ward [21 Cyc 139]. 
Judicial see Judicial Sales [24 Cyc 50]. 
Partition see Partition [30 Cyc 287]. 
Tax generally see Taxation [37 Cyc 1422]. 
Municipal tax sale see Municipal Corporations 
[28 Cye 1251]. 

Railroad company see Railroads [33 Cyc 160, 219]. 

Receiver see Receivers [24 Cyc 329]. 

Relmioa society see Religious Societies [34 Cyc 

1160]. 


Remainderman see Estates [16 Cyc 652]. 
Reversioner see Estates [16 Cyc 662]. 
School district see Schools and School Districts 
[385 Cye 921]. 
Sheriff, for property sold on: 
Execution see Executions [17 Cyc 1344]. : 
Failure to pay municipal assessment for public 
improvement see Municipal Corporations [28 
Cye¢) 1251). 
Foreclosure see Mortgages [27 Cyc 1744]. 
Partition see Partition [30 Cyc 287]. 
State see States [36 Cyc 869]. : 
Street railroad c@#mpany see Street Railroads [36 
Cye 14381]. 
Tenant in common see Tenancy in Common [38 
Cye 40, 108]. 
Town see Towns [38 Cyc 633]. 
Town site trustees see Public hands [32 Cye 851]. 
Trustee see Trusts [39 Cyc 364]. 
Turnpike company see Yoll Roads [388 Cyc 3884 et 


seq]. 
United States see United States [39 Cyc 732]. 
Wife: 
Generally see Husband and Wife [21 Cye 1328, 
1496 


j. 
By husband to see Husband and Wife [21 Cyc 


1284]. 

Separate estate of see Husband and Wife [21 
Cye 1496]. f 

To husband by see Husband and Wife [21 Cyc 
1291]. 


For particular classes of property: 
Burial lot see Cemeteries § 22. 
Canal see Canals § 48. 
Community property see Husband and Wife [21 
Cyc 1664]. ; 
Copyright see Copyright and Literary Property § 
245 et seq. 
pees Br onerty | se° ponmeee § 227. 
urtesy see Curtesy § 51. 
Doccaente property see Executors and Adminis- 
trators [18 Cye 832]. 
Dower interest see Dower [14 Cyc 965]. 
Easement see Easements [14 Cyc 1184]. 
Exempt property see Exemptions [18 Cyc 1446]. 
Fixture see Fixtures [19 Cyc 1071]. 
Good will see Good Will [20 Cye 1277]. 
Ground rent see Ground Rents [20 Cyc 1375]. 
Homestead see Homesteads [21 Cyc 527]. 
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Deed:—Continued 


DEEDS 


[sa 


Particular classes of deeds: 


For particular classes of property:—Continued 
Indian land see Indians [22 Cyc 127, 135]. 
Land held adversely see Champerty and Mainte- 
mance § 45. 
Landlord’s reversion see Landlord and Tenant [24 
Cye 926]. 
Mine see Mines and Minerals [27 Cyc 671]. 
Mortgaged property see Mortgages [27 Cyc 13383]. 
Municipal property see Municipal Corporations [28 
Cye 630]. 
Patent see Patents [30 Cyc 943]. 
Personalty see Sales [35 Cyc 161]. 5 
Judgments 


As security or in trust see Chattel Morgtages 11 C. J. 
p 387; Mortgages [27 Cyc 916]; Trusts [39 Cyc 1]. 
Assignment for benefit of ereditors see Assignments 
for Benefit of Creditors § 140 et seq. 
By way of advancement see Descent and Distribu- 
tion [14 Cyc 163]. 
In execution of: 
Powers see Powers [31 Cye 1117]. 
Trust see Trusts [39 Cyc 291]. 
Lease see handlord and Tenant [24 Cyc 894]. 
Mortgage see Chattel Mortgages 11 C. J. p 387; Mort- 
gages [27 Cyc 916]. 


Property subject to judgment lien see Of adoption see Adoption of Children § 31. 
{23 Cye 1391]. Of apprenticeship see Apprentices § 40. 
Railroad see Railroads [33 Cyc 219]. Of composition see Composition with Creditors § 18. 
Remainder see Estates [16 Cyc 652]. Of gift see Gifts [20 Cyc 1193]. 
Reversion see Estates [16 Cyc 662]. Of separation see Husband and Wife [21 Cyc 1592]. 
Riparian rights see Navigable Waters [29 Cyc 366]. On sale: 
School: By administrator see Executors and Administra- 
Land see Public Lands [32 Cyc 893]. f tors [18 Cyc 832]. 
Property see Schools and School Districts [25 By assignee for benefit of creditors see Assign- 
Cye 821]. ments for Benefit of Creditors § 331. 
Separate property of married woman see Husband By executor see Executors and Administrators [18 
and Wife [21 Cyc 1496]. Cye 832]. 
State property see States [36 Cyc 869]. By guardian see Guardian and Ward [21 Cyc 139]. 
Swamp land, by state see Public Lands [32 Cyc By receiver see Receivers [34 Cyc 329]. 
925]. In bankruptcy see Bankruptcy § 357. 
Timber right see Logging [25 Cyc 1547]. In insolvency see Insolvency [22 Cyc 1302]. 
Town site see Public lands [32 Cyc 851]. On foreclosure of mortgage see Mortgages [27 Cyc 
Trust property see Trusts [39 Cyc 364]. 1494, 1743]. 
Turnpike or toll road see Toll Roads [38 Cyc 384 Under execution see Executions [17 Cyc 1340]. 
et seq]. Under judicial decree see Judicial Sales [24 Cyc 
United States property see United States [39 Cyc 50]. 
Won. Partition see Partition [30 Cyc 163, 287]. 
Ward’s property see Guardian and Ward [21 Cyc Tax deeds see Taxation [37 Cyc 1422]. 
139]. Reformation see Reformation of Instruments [34 Cyc 


Water rights see Waters [40 Cyc 740]. 


Escrow see Escrows [16 Cyc 560]. 


Estoppel by see Estoppel [16 Cyc 680]. 

Franchise see Franchises [19 Cyc 1451]. 

Lost deeds see Lost Instruments [25 Cyc 1607]. 
Mandamus to compel registration of see Mandamus 


[26 Cye 288]. 


Parol evidence to explain see Evidence [17 Cyc 613]. 


[§ 1] A. Deed Generally. 


1. Standard D. 

“The ordinary signification of the 
word ‘deed’ is given by the Century 
Dictionary as ‘that which is done, 
acted, pérformed, or accomplished.’ 
Abbott’s Law Dictionary says: ‘Deed’ 
is somewhat used in jurisprudence in 
its general, vernacular sense of an 
act; something done. More frequent- 
ly it has a technical meaning, de- 
noting (1) a written instrument un- 
der seal; and (2), and more specifi- 
cally, a conveyance.” Swain v. Mc- 
Millan, 30 Mont. 433, 439, 76 P 943. 

2. Jeffery v. Underwood, 1 Ark. 
108, 112 [cit Sheppard Touchst. pp 
50, 367]; Gaskill v. King, 34 N. C. 
211, 217. 

[a] Similar definitions —(1) “A 
written instrument  under_ seal.” 
Jackson v. Security Mut. L. Ins. Co., 
233 Ill. 161, 166, 84 NE 198 [cit Cyc]. 
(2) “A writing sealed and delivered 
by the parties.” Wood v. Owings, 1 
Cranch (U. S.) 2388, 2 L. ed. 94; Ron- 
dot v. Rogers Tp., 99 Fed. 202, 209, 
39 CCA 462 [cit 2 Blackstone Comm. 
p 295]; Williams v. State, 25 Fla. 
734, 740, 6 S 831, 6 LRA 821 [cit 2 
Blackstone Comm. p 295]; Osborne 
v. Tunis, 25 N. J. L. 633, 660; San- 
ders v. Riedinger, 30 App. Div. 277, 
284, 51 NYS 9387, 942 [aff 164 N. Y. 
564 mem, 58 NE 1092, mem, and cit 
Devlin Deeds § 5] (where it is said: 
“But in ordinary language the term 
is used in a much more limited and 
restricted sense as a conveyance of 
the fee of land’); Grogan v. Garri- 
son, 27 Oh. St. 50, 63 [cit Moore v. 
Vance, 1 Oh. 1]; Weihl v. Robertson, 
97 Tenn. 458, 464, 37 SW 274, 39 LRA 


In a broad, non- 
technical sense the word ‘‘deed’’ is ordinarily em- 
ployed as synonymous with ‘‘act’’;1 in a legal 
sense, however, it has been defined as a writing 
or instrument on paper or parchment sealed and 
delivered,? or, even more broadly, as a written 
instrument under seal;? a sealed instrument;* a 
writing sealed and delivered;® an instrument signed 


923]. 


I. DEFINITIONS 
and sealed.® 


common law.® 


423 [cit 2 Blackstone Comm. p 295; 
Coke Litt. p 171]; Best v. Brown, 25 
Hun (N. Y.) 223, 224; American But- 
ton-Hole Overseaming Sewing Mach. 
Co. v, Burlack, 35 W. Va. 647, 652, 14 
SE 319 [cit 2 Coke Litt. p 171b]. (3) 
“An instrument of writing signed, 
sealed, and delivered.” Graham vy. 
Suddeth, 97 Ark. 283, 285, 133 SW 
1033; Strain v. Fitzgerald, 128 N. C. 
396, 398, 38 SE 929 [cit 2 Blackstone 
Comm. p 395]. (4) “A written in- 
strument, signed, sealed, and deliv- 
ered by the parties.” Fisher v. Pen- 
der, 52 N. C. 483, 485. (5) “A writ- 
ing or_instrument written on paper 
or parchment, sealed and delivered.” 
Jeffery v. Underwood, 1 Ark. 108, 112. 

(b] “A deed ex vi termini means 
(1) a writing sealed and delivered.” 
Hammond vy. Alexander, 1 Bibb (Ky.) 
333 [cit Worley v. Mourning, 1 Bibb 
(Ky.) 254]. (2) The words “deed or 
writing obligatory” were said in 
Jackson v. Perkins, 2 Wend. (N. Y.) 
808, 318, to imply the sealing and 
delivery of the deed; and therefore 
all that is necessary in a pleading is 
to allege the execution of the deed 
or writing obligatory, and it is not 
necessary to allege sealing or deliv- 
ery. Egan v. Horrigan, 96 Me. 46, 51 
A 246. (3) The use of the word 
“deed” ex vi termini implies a sealing 
and delivery, and whatever is neces- 
sary to constitute the solemnity of 
a deed; and a declaration is not in- 
sufficient because the instrument de- 
clared on is not alleged to have been 
sealed with the sea] of the obligors. 
oe Sagi v. Alexander, 1 Bibb (Ky.) 


Rescission of deed in equity see Cancellation of Instru- 
ments § 115. : 
Statute of frauds, as affecting see Frauds, Statute of 
[20 Cye 209 et seq]. 

Transcript or certified copy of record as evidence see 
Evidence [17 Cyc 330]. 

Will as distinguished from deed see Wills [40 Cyc 1085]. 


In recognition of the fact that the use 
of a seal may be unknown in the jurisdiction in 
which an instrument is executed,’ or may have been 
rendered unnecessary by statute,® unsealed instru- 
ments, particularly instruments of conveyance, are, 
however, frequently referred to as deeds, although 
not such according to the strict definition of the 


[ec] Imports a complete instru- 
ment.—In State v. Fisher, 65 Mo. 487, 
438 [cit Paige v. People, 3 Abb. Dec. 
CN. Y.) 439, 445, 6 Park. Cr. 683, and 
cit in State v. Hall, 85 Mo. 669, 
671], the court said: “The word 
‘deed’ of itself, imports and implies a 
complete instrument.’”’ 

{[d] The only legal signification of 
a “deed in writing” is that of a 
“deed” in technical law, or a_ sealed 
writing. Tavlor vy. Morton, 5 Dana 
(Ky.) 365, 368. 

Necessity of: 

Delivery see infra § 94, 
Seal see infra § 85. 
Writing see infra § 51. 

3. Peo. v. Watkins, 106 Mich. 437, 
439, 64 NW 324 [quot Bouvier L. D., 
and cit 2 Blackstone Comm. p 295; 
Sheppard Touchst. p 50]; Scott v. 
Detroit Young Men’s Soc., 1 Dougl. 
(Mich.) 119, 152; McMurtry v. Brown, 
6 Nebr. 368, 376 [quot Bouvier L. 
D., and cit 2 Blackstone Comm. p 
295; Coke Litt. p 171; 2 Sheppard 
Touchst. p 56]. 

4 McLeod v. Lloyd, 43 Or. 260, 
269, 71 P 795, 74 P 491; Manley v. 
NobHitt, (Tex. Civ. A.) 180 SW 1154, 


5, .Oskorne v..Tunis,. 26.NioJ. L. 
, 660 [cit 2 Blackstone Comm. p 
; Coke Litt. p 171]. 

6. Davis v. Brandon, 2 Miss. 154, 


7. Steigenberger v. Carr, 3 M. & G. 


191, 42 ECL 107, 133 Reprint 1111. 
» See infra § 865. 
9. Steigenberger v. Carr, 3 M. & 


Cc. 191, 42 ECL 107, 133 Reprint 
1111. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1] 


As evidence of contract. Some definitions of the 
word ‘‘deed’’ introduce a recognition of the con- 
tractual element, as, a written instrument under 
seal containing a contract or agreement which has 
been delivered by the party to be bound and _.ac- 
cepted by the obligee or covenantee;!° a writing or 
instrument written on paper or parchment sealed 
and delivered to prove and testify the agreement 
of the parties;+ an instrument in writing, 
paper or parchment, between parties able to con- 
tract, subscribe, sealed, and delivered;!2 a contract 
in writing under seal;!* a writing containing a con- 
tract sealed and delivered by the party thereto;1* 
an instrument consisting of three things, namely, 
writing, sealing, and delivery, comprehending a bar- 
gain or contract between party and party, man or 


woman.!5 
As instrument of conveyance. 


10. Peo. v. Watkins, 106 Mich. 
437, 439, 64 NW 324 [quot Bouvier L. 
D., and cit 2 Blackstone Comm. p 
295; Sheppard Touchst. p 50]; Mc- 
Murtry v. Brown, 6 Nebr. 368, 376 
[quot Bouvier L. D., and cit 2 Black- 
stone Comm. p 295; Coke Litt. p 171; 
Sheppard Touchst. Couch v. 
Addy, 35 Okl. 355, 358, 
[quot Bell v. State, 12 Okl. Cr. 453, 
455, 158 P 402]. 

[a] “A deed of conveyance (1) is 
a contract of conveyance.” Wishart 
v. Gerhart, 105 Mo. A. 112, 116, 78 SW 
1094. (2) “A deed is a contract 
which derives its binding force from 
and becomes operative by the mutual 
assent of the parties to it.” Tyler v. 
Cate, 29 Or. 515, 521, 45 P 800. (3) 
“Is a contract executed.” Watkins 
v. Nugen, 118 Ga. 372, 373, 45 SE 262. 
(4) “Is but an executed contract of 
sale.’ Blackmon v. Quennelle, 189 
Ala. 630, 633, 66 S 608. (5) “Deeds 
are contracts.” Negaunee Iron Co. 
v. Iron Cliffs Co. 134 Mich. 264, 
96 NW 468; Wilson vy. Buffalo Collier- 
ies Co., (W. Va.) 91 SE 449, 450. 

11. American Button-Hole Over- 
seaming Sewing Mach. Co. v. Burlack, 
35 W: Va. 647, 652, 14 SE 319 [quot 
1 Sheppard Touchst, p 50]. 

12. American Ins. Co. v. Avery, 60 
Ind. 566, 572. 

13. Stirman v. Cravens, 29 Ark. 
548, 557. And see Pierson v. Town- 
send, 2 Hill (N. Y.) 550, 551 (where 
the court said: ‘The word contract, 
does not, like ‘deed,’ ‘bond,’ ‘bill of 
exchange,’ ‘promissory note,’ and the 
like, necessarily import that there 
was a written instrument’). 

14. Peo. v. Watkins, 106 Mich. 
437, 4389, 64 NW 324 [quot 3 Wash- 
burn Real Prop. p 553]. 

15. Best v. Brown, 25 Hun (N. Y.) 
223, 224 [quot Coke Litt. p 171]. 

16. Malsby v. Gamble, 61 Fla. 310, 
54 S 766; Swain v. McMillan, 30 Mont. 
433, 76 P 943; Farmers’ L. & T. Co. v. 
Kip, 120 App. Div. 347, 104 NYS 1092; 
McNeill v. Allen, 146 N. C. 283, 59 
SE 689. 

[a] Technically the word “deed” 
does not import a conveyance. Farm- 
ers’ L. & T. Co. v. Kip, 120 App. Div. 
347, 104 NYS 1092. 

[b] “Deed” may include: (1) A 
mortgage of realty. Parsons v. Denis, 
7 Fed. 317, 2 McCrary 359; Hellman 
v. Howard, 44 Cal. 100; Morgan v. 
Wickliffe, 72 SW.1122, 24 KyL 2104; 
Pfeaff v. Jones, 50 Md. 268; Peo. v. 
Caton, 25 Mich. 388; Daley v. Min- 
nesota Loan, etc., Co., 43 Minn. 517, 
45 NW 1100; Sanders v. Riedinger, 
30 App. Div. 277, 51 NYS 937 [aff 
164 N. Y. 564 mem, 58 NE 1092 mem]; 
Lockridge v. McCommon, 90 Tex. 234, 
38 SW 33; Eaton v. White, 18 Wis. 
517. (2) A chattel mortgage. Peo. 

_v. Watkins, 106 Mich. 437, 64 NW 324. 
(3) An instrument by which a mort- 
Bagge acknowledges payment and sat- 


\ 


It is evident that 
in its broader acceptation as signifying a written 
instrument under seal the term ‘‘deed’’ includes all 


- 


DEEDS 


upon 


isfaction of the mortgage. Me- 
Serve . v.,»Com., ' 137... \Mass., 109. 
(4) Leases and deeds granting estate 
for life or years. St. Vincent’s Ro- 
man Catholic Cong. v. Coal Co., 221 
Pa. 349, 70 A 838. (5) Power of at- 
torney for transfer of government 
stock. Rex v. Fauntleroy, 2 Bing. 
reas 9 ECL 638, 130 Reprint 365, 1 
Of P. 421, 12 ECL 247. (6) Re- 
Tease of a mortgage on the record. 


eh v. McMillan, 30 Mont. 433, 76 
17. Fla.—Malsby v. Gamble, 61 
Fla. 310, 54 S 766. 
Mo.—State v. Shout, 263 Mo. 360, 


ae SW 607; McCabe v. Hunter, 7 Mo. 


Mont.—Swain v. McMillan, 30 Mont. 
Ree IS P 943. 

D.—Beggs v. Paine, 15 N. D. 
436, "109 NW 322. 

Okl.—Test Oil Co. v. La Tourette, 
19 OKL. 214; 223, .91 P 1025, 

“Under various statutes, and with- 
in its generic sense, the courts have 
frequently held that the term ‘deed’ 
included a mortgage, bond, will, and 
other instruments in writing under 
seal; but the term ‘deed’ is more fre- 
quently used, however, in a more lim- 
ited sense aS meaning a written in- 
strument duly acknowledged by com- 
petent parties conveying the title in 


land.” Test Oil Co. v. La Tourette, 
supra. 3 
fal “The term ‘deed’ (1) is usually 


employed to indicate an uncondition- 
al transfer of an interest in land.” 
Coney Island Co. v. McIntyre-Paxton 
Co., 200 Fed. 901, 908, 119 CCA 197. 
(2) “The common usage and accepta- 
tion of the term ‘deed’ undoubtedly 
means the conveyance of real estate.” 
Test Oil Co. v. La Tourette, 19 Okl. 
214, 228, 91 P1025. (3) “At common 
law a deed is ‘a writing sealed and 
delivered by the parties,’ but in or- 
dinary language the term is used ina 
more limited and restricted sense as 
a conveyance of a fee of land. Neith- 
er a mortgage nor a lease is usually 
spoken of as a deed.” Sanders v. 
Riedinger, 30 App. Div. 277, 284, 51 
NYS 937 [aff 164 N. Y. 564 mem, 58 
NE 1092 mem]. Compare Merrill v. 
Agricultural Ins. Co., 73 N. Y. 452, 
456, 29 AmR 184 (holding that the 
word “deed,” as used in an answer 
to an interrogatory in an application 
for insurance, asking the insured 
what his title or interest in the 
property was, did not constitute a 
warranty that the applicant had a 
grant in fee of a freehold estate, but 
merely that he had an interest in the 
land resting primarily on a deed or 
some title derived from a deed). 

{b] In such sense it has been held 
not to include a mortgage. Lockridge 
v. McCommon, 90 Tex. 234, 38 SW 
33, 35 [cit Hellman v. Howard, 44 Cal. 
100]; Eaton v. White, 18 Wis. 517. 

Deed as contemplated by contract 
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varieties of sealed instruments,'® but it is often 
given a more restricted meaning as signifying a con- 
veyance of realty,’ hence a deed has been defined 
as a writing by which lands are conveyed;%® an in- 
strument in writing, duly executed and delivered, 
conveying real estate;1® the act or instrument by 
which property in real estate is conveyed;”° the 
method by which the title and possession of real 
estate is transferred from one person to another ;? 
a sealed writing, signed by the party to be charged, 
which evidences the terms of the contract between 
the parties, whereby the title to real property is 
transferred from one to the other inter vivos.”? It is 
with such deeds or conveyances that this article deals. 

As employed in statutes. 
statute, the word ‘‘deed’’ will be held to have been 
used in its broad sense of an instrument in writing 
under seal,?* or, in its more restricted sense, of a 
conveyance of land,?4 in accordance with the evi- 
dent intent of the statute as manifested by its word- 


When employed in a 


of sale see Vendor and Purchaser 
[39, Cye 1555]. 

18. McMee v. Henry, 163 Ky. 729, 
731, 174 SW 746; Eaton v. White, 18 
Wis. 517, 519. 

19. Lockridge v. McCommon, 90 
Tex. 234, 239, 38 SW 33. See Jones v. 
Philips, 59 Tex. 609 (where the term 
“deed” in a bond for title was held 
to mean a valid conveyance of the 
land). To same effect Wimpey vy. 
Ledford, (Mo.) 177 SW 302. 

20. Dudley v. Sumner, 5 Mass. 438, 
472 (where the court, in construing 
9 Wm. III c 7, said: “As grantor is 
the most comprehensive word to sig- 
nify one who conveys lands, so con- 
veyance is the common statute word 
to intend the deed’’). 


21. American Net, ete. Co. v. 
Mayo, 97 Va. 182, 186, 33 SE 523 
(where the court said: ‘And there 


must be a grantor and a grantee’). 

22. Test Oil Co. v. La Tourette, 19 
OKI. 214, 224,91 P 1025. 

23. Grogan vy. Garrison, 27 Oh. St. 
50. 

[a] “Deed” may include: (1) A 
mortgage. Parsons v. Denis, 7 Fed. 
317, 2 McCrary 359 (Missouri statute 
as to release of dower); Morgan v. 
Wickliffe, 115 Ky. 226, 72 SW 1122, 
24 KyL 2104 (release of dower); 
Pfeaff v. Jones, 50 Md. 263 (record- 
ing act); Peo. v. Caton, 25 Mich. 388 
(statute punishing forgery); Daley v. 
Minnesota L., ete., Co., 43 Minn. 517, 
45 NW 1100 (deed of wife’s separate 
real estate). Contra Bucklin v. Buck- 
lin, 1 Abb. Dec. (N. Y.) 242, 1 Keyes 
141 (New York statute concerning 
uses and trusts). (2) Transfers with- 
out .consideration and operative by 
way of gift. Blair v. Herold, 150 Fed. 
199, 202 [aff 158 Fed. 804, 86 CCA 64] 
(War Revenue Act of 1898). (3) 
Leases. Per Musser, C. J., in Stewart 
v. Talbott, 58 Colo, 5638, 146 P 771, 
AnnCasi1916C 1116 (recording act). 
(4) Leases exceeding twenty-one 
years, and any deed intended to 
grant any estate for life or years, 
even though the latter is but a chat- 
tel interest subject to sale on exe- 
cution. St. Vincent’s Roman Catholic 
Cong v. Kingston Coal Co., 221 Pa. 
349, 70 A 888 (recording act). (5) 
A lease for years under seal. Hutch- 
inson v. Bramhall, 42 N. J. Eq. 372, 7 
A 873 (recording act). (6) An in- 
strument by which a mortgagee ac- 
knowledges payment and satisfaction 
of: the mortgage, cancels and dis- 
charges, the same, and releases and 
quitclaims to the mortgagor. the 
premises conveyed. Meserve v. Com., 
137 Mags. 109 (statute punishing for- 
gery). (7) An assignment of a real 
estate mortgage. Ames y. Miller, 65 
Nebr. 204, 91 NW 250 (recording act). 
(8) A chattel mortgage. Peo. v. 
Watkins, 106 Mich. 437, 64 NW 324 
(statute punishing forgery). 

24. Columbus Nat. Bank v. Ten- 
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ing and the object which it is designed to serve. 
Statutory definitions. Under particular statutory 
definitions the term ‘‘deed’* imeludes as every in- 
strument im writing, by which any real estate or 
imterest thereim is created, aliened, mortgaged, or 
assiened, or by which the title to any real estate 


may be affeeted in law or equity, except last wills, | 


and leases for one year or for a less time.2> 
As a verb, ito deed is to convey.** 
[§ 2] B. Deed Indented or Indenture. 


DEEDS 


‘A deed | 


indented or an indenture is a deed executed or pur- 
porting to be executed im parts, between two or more | 


parties, and distinguished by having the edge of the 


paper or parchment on whieh it is written indented | 


or eut at the top in a particular manner.** While 
it has been held that the term ‘‘indenture’’ signi- 
fies an instrument under seal,** it would seem that 
sueh is not necessarily its technical meaning.** An 
indenture eonstitutes but one deed and every part 
of it is the aci of each of the parties** Omngimally 
it was necessary that there should be a manual aet 
of indenting the parchment or paper, and it was not 
suffieient that the instrument be by its own terms 


obsolete,S* and a deed poll given by one and accepted 
by the other i is as effectual as a formal indenture.®* 
[§ 3] C. Deed Poll. A deed poll is a deed of 
one part or executed by one party only, instead of 
between parties and in two or more parts.S* It was 
originally so ealled because it was not indented, but 
**polled,’’ or eut even.s® Lands may be as effectu- 
ally conveyed by a deed poll as by an indenture.®* 
{§ 4] D. Deeds Distinguished from Other In- 
struments—l. Assignment. At common law an as- 
signment differs from a deed in that it does not 
signify an instrument under seal.* : 
{§ 5] 2. Title Bond or Contract to Convey. 
There is a difference between a deed for land and a 
title bond for land. The former is the evidence of 


| an executed or consummated contract; the latter is 


} 


the evidence of an executory contract.sS The ques- 
tion of whether a written instrument operates as a 
eonveyance or as an executory contract to convey 
ordinarily rests upon the intention of the parties as 
discernible from the face of the instrument.S® In 


; [§§ 1-5 
| ealled an indenture,*? but the practice has become 


nmessee Coal. ete. Co., 62 Oh. St 564, 
57 NE 450- 

[a] Shes, the term “deed.” as 
generally understood. and as used in 
Rev. St. § 4106, providing the manner 
of exceuting 2 deed, mortgage, or 
lease of amy estate or interest in real 
property. does not include an inmstru- 
ment purporting in 
clause to pass title absolutely im a 
eertzin bank, but afterward providing 
that it is in that the mortsagor 
is to hold possession of the premises 


until sold by the mortgagee, the pro-| 


eeeds to be applied Im the payment 
of cert2in debits, ete. Columbus Nat. 
Bank vy. Tenmessee Coal. ete, Co., 62 
Ob. St. 564, 57 NE 450. 
Burns v. Cooper, 140 Fed. 2? 
72 CCA 25 [certiorari den 261 U. S. 
643, 26 SCt 762, 
struing Nebraska statute); Ames v- 
Milfer, 65 Nebr. 204, 208, 91 NW 250; 
Peterborough Sav. Bank v. Pierce, 54 
Nebr. 712_ 724, 73 NW 290. 
{a} Such 2 definition inciIndes an 


2ssigmment of 2 mortgage upon real | 
65 Nebr. 204, | 


estate. Ames vy. Miller. 
Si NW 256. 

26. Dodd v. Seymour. 
480. 

27. Burrill L D 

f2] “Am imd 


21 Conn. £76, 


im the Ian- 


exture, 
guace of the law, (1) is a deed, that | 


is, 2 writing sealed and delivered” 


Overseers of Poor v. Amwell Tp., 6) 
(2) It is “a writing | 


WN. J_ EL. 169, 175- r 
containing 2 conveyance, bargain, 
eontract, covenants or agreements be- 
tween two or more.” Bowen v. Beck, 
$4 N. ¥. 36, 39. 46 AmR 124 [quot 
Coke Litt p 2?312]- 
name from its being imdented, or 
eut, om the top. or om the side, either 
by 2 waving line or 2 line of inden- 
ture, instar dentium,. so as to fit or 


aptly join its counterpart, from which | 


it is supposed to have been separated. 
Overseers of Poor v. Amwell Tp.. 6 
N. J. L. 169. 

23. Phillips v_ Clift, + H. & N. 168, 
157 Reprint 301- 

23. Magee v. Fisher, $ Ala 220- 

30. Hallett v. Collins, 10 How- 
(U. S_) 174. 13 L. ed 376; Dudley v. 
Summer. 5 Mass. 433. 


Si. Stiles Case. 5 Coke 20b, 77 
Reprint $@. 
f2} The method of in- 


——“If 2 writing consisted of 


two parts, the whole tenor of it was/ 


Written twice upon the same piece 
of parchment; and, between the con- 
tents of each part, the word chirogra- 
phum was written in capital letters, 
and afterwards was cut through in 
the midst of those letters; so that, 
when the two parts were separated, 


the habendum | 


73,| where a statute required indentures 
5@ L. ed. S04] (con-/ 


(3) It takes its} 


| ital letters, and one the other; and 
when joined. the word would appear 
entire. Such a charter was called 
chirographum. About the reigns of 
Richard and John, another fash- 
jon of cutting the word  chi- 
rographum came imto use; it was 
then sometimes done indent-wise, 
| With an acute or sharp incision, in- 
star dentium (resembling the teeth 
of a saw); and from thence such 
deeds were called imdenture.” 1 
Reeves Hist. Eng. L. (2d ed) p 89; 
| [cit Madox Form. Diss. pp 14, 28, 29]. 
_32. Ratcliff v. Trimble, 12 B. Mon. 
(Ky.) 32. See Currie v. Donald, 2 
Wash. (2 Va.) 58 (holding that, 


for conveyances of lands, it was held 
that a deed beginning “This inden- 
ture” was an indenture for all legal 
purposes). 

33. Fleming v. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572; Beedy 
pat sor R. Co., 250° Pa. 51, 95 A 


[2] An instrument, in form an in- 
denture, executed by one party only, 
if it contains the requisite clauses to 
| pass the property described, will op- 
erate as a deed poll. Esson v. Tar- 
bell, 9 Cush. (Mass.) 407. 

3s Burrill L. D.; 2 Blackstene 
wae p 296; 4 Cruise Dig. tit 32 ¢1 

35. Giles v. Pratt, 19 S. C. L. 239, 
26 AmD 170; Coke Litt. p 229a; Mir- 
| ror c 2 § 27. 

fa] Im Pennsylvania “the proprie- 
tors of the province, in the beginning, 
allowed no one man to locate and sur- 
_vey more than three hundred acres. 
To evade this rule in after times, it 
was the custom for speculators in 
| land te make application in the name 
of third persons, and having obtained 
la warrant to take from them what 
| was called a ‘deed poll,’ or brief con- 
| veyance of their inchoate equitable 
| claim.” Evans v. Patterson. 4 Wall. 
(U. S.) 224, 230, 18 L. ed. 393 [quot 
Herron v. Dater, 120 U. S. 464, 471, T 
SCt 620, 30 L. ed. 748]. 

36. Fleming v. Cohen, 186 Mass. 
323, T1 NE 563, 104 AmSR 572; Dyer 
vy. Sanford, 9 Mete. (Mass.) 395, 43 
|} AmD 399; Giles v. Pratt, 19 S. C. L. 
233, 26 AmD 170; Trinity County 
Lumber Co. v. Pinckard, 4 Tex. Civ. 
A. 671, 23 SW 720, 1615. 

124 Mil. 


37. Barrett v. Hinckley, 
32, 14 NE 863, 7 AmSR 331. 
Assignments generally see Assign- 
iments 5 C. J. p 830. 
33 ‘Peterson  v-. 


Tenn. 71, 
15 Heisk. 


Reichman, 93 
23 SW 53; Moseby v. Partee, 
(Tenn.) 26, 32; Darby v. Mc- 


a 


| general, where the instrument contains words of 
| one would exhibit one half of the cap- | 


Carrol. 5 Hayw. (Tenn.) 286; Bernard 
|v. Benson, 58 Wash. 191, 108 P 439, 
137 AmSR 1051. 

“The former is evidence that a sale 
has been made, the latter that a sale 
is to be made—the one is a Sale, and 
the other a contract for a sale.” 
Moseby v. Partee, supra. 

{a] A contract to sell is not en- 
titled to record as a “deed, grant and 
transfer of real property.” Bernard 
v. Benson. 58 Wash. 191i, 108 P 439, 
137 AmSR 1051. And see Vendor and 
Purchaser [39 Cye 12991. 

39. Chavez v. Bergere, 231 U. S. 
ae 34 SCt 144, 58 L. ed. 325 [aff 14 

M. 352, 93 P 762, 51 LRANS 50]; 
Williams v.*Paine, 169 U. S. 55, 1 
SCt 279, 42 L. ed. 658; In re Goetz, 18 
Cal. A. 198, 109 P 145; Jackson v. 
Blodget, 16 Johns. (N. Y.) 172; Phil- 
lips v. Swank, 120 Pa. 76, 6 AmSR 
691; Ogden v. Brown, 33 Pa. 247. 

“We agree generally that although 
there are words of conveyance in 
presenti in a contract for the pur- 
chase and sale of lands, still, if from 
the whole instrument it is manifest 
that further conveyances were con- 
templated by the parties, it will be 
considered an agreement to convey 
and not a conveyance. The whole 
question is one of intention to be 
gathered from the instrument itself.” 
Williams v. Paine, supra. 

[a] Tlustrations—(1) An agree- 
ment reciting that real property was 
sold, and reciting the deposit of a 
sum of money 6n account of the pur- 
chase price to be returned if the sale 
was not consummated according to 
the conditions of the agreement, the 
purchaser’s signature being preceded 
by the words “I agree to purchase,” 
pursuant to which the purchaser 
went into possession and the’ seller 


bank to be delivered on the perform- 
anee of conditions by the purchaser, 
was an agreement of sale, and not a 
conveyance. In re potas: 13 Cal. A. 
198, 109 P 145. (2) An instrument in 
the form of a bond was given effect 
as a deed of present transfer, it ap- 
pearing from the whole instrument 
that the parties intended that it 
should operate as a deed of -bounty 
land if the law would permit, and if 
not, as an exeeutory agreement. Jack- 
son v. Blodget, 16 Johns. (N. Y.) 
172. (3) An informal unacknowl- 
edged document signed by both par- 
ties, reciting that one has soldand 
transferred property under an uncon- 
firmed Mexican grant and will exe+ 


cute conveyances as soon as anotlrer. 


grant should be confirmed, is: an ‘exy 
ecutory contract for a conveyance, 


Por later cases, developments 2nd changes in the law see currulative Annotations, same title, page and note number. 


executed a deed and placed it ina, 


§§ 5-7] 


present grant, it will be construed as a conveyance,*” 
unless there are other clauses whieh show that 
something further is to be done,*! or which show it 
to be the design of the parties, as evidenced by the 
entire instrument, that it is to be merely execu- 
tory.4* In case operative words of present transfer 
are omitted, the instrument cannot take effect as a 
The fact that the words ‘‘articles of agree- 
ment’’ are used at the commencement of the instru- 
ment will not be of controlling effect as indicating 
A recital in an agreement 


deed.** 


an executory contract.** 
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that real property is sold does not conclusively show 
a present conveyance.*® 

[§ 6] 3. Will. If the instrument passes a pres- 
ent interest, although the right to its possession 
and enjoyment may not occur until some future time, 
it is a deed or contract; but if the instrument does 
not pass an interest or right until the death of 
the maker, it is a will or testamentary paper.*® 
question is to be determined by the intention of the 
parties derived from the whole instrument,“ 


The 


[§ 7] The idea of the alienation of property is | inseparable from the idea of a property right, and 


Chavez v. Bergere, 231 U. S. 482, 34 
SCt 144, 58 L. ed. 325 [aff 14 N. M. 
352, 938 P 762, 51 LRANS 50]. 

[b] Subsequent conveyance.— 
Where the construction of an infor- 
mal instrument was doubtful, the 
fact that a subsequent conveyance 
between the same parties clearly 
showed their intention that the first 
should become therein merged was 
held to evidence an intention that 
the first should operate only as an 
executory agreement. Schenley v. 
Pittsburgh, 104 Pa. 472; Kenrick v. 
Smick, 7 Watts & S. (Pa.) 41. 

Intention as controlling construc- 
tion of instrument as deed or execu- 
tory contract see infra § 199. 

40. Riggin v. Robinson, 117 Md. 
81, 83 A 148; Bortz v. Bortz, 48 Pa. 
382, 36 AmD 603; Garver v. McNulty, 
39 Pa. 473; Gray v. Packer, 4 Watts & 
S. (Pa.) 17; Ford vy. Ford, 24 S.-D. 
644, 124 NW 1108; Wilson v. Buf- 
tele Collieries Co., (W. Va.) 91 SE 


a. 

Dey, Ga.—Bell v. McDuffie, 71 Ga. 

4, 

Ind.—Brown v. Ewing, 19 Ind. 373. 

Mo.—Powell v. Hunter, 257 Mo. 
440, 165 SW 1009; Powell v. Hunter, 
204 Mo. 398, 102. SW 1020. 

N. M.—Bergere v. Chaves, 14 N. M. 
352, 93 P 762, 51 LRANS 50 [aff 231 
U. S. 482, 34 SCt 144, 58 L. ed. 3251. 

N. Y.-Jackson v. Moncrief, 5 
wee 26; Jackson v. Niven, 10 Johns. 


Pa.—Williams v. Bentley, 27 Pa. 
294; Kenrick v. Smick, 7 Watts & S. 
41; Gray v. Packer, 4 Watts & S. 17; 
Stokely v. Trout, 3 Watts 163; Sher- 
man y. Dill, 4 Yeates 295, 2 AmD 408; 
Neave v. Jenkins, 2 Yeates 107; 
Stouffer v. Coleman, 1 Yeates 393. 

Tex.—Abercrombie v. Shapira, (Civ. 
A.) 94 SW 392. 

[a] A covenant for further assur- 
ance, in an instrument of doubtful 
import, has been held clearly to evi- 
dence an intention that it should op- 
erate only as an agreement for a con- 
veyance, and that, therefore, words of 
limitation were not necessary. Og- 
den v. Brown, 33 Pa. 247. 

{b] Consideration to be paid in 
the future.—A provision that the 
consideration is to be paid in the fu- 
ture has been held not alone sufficient 
to render a formal deed of convey- 
ance executory. Bortz v. Bortz, 48 
Pa. 382, 86 AmD 603. 

42. Ark. —Mays v: Blair, 120 Ark. 
69, 179. SW 331. 

N. Y.—Ives v. Ives, 13 Johns, 235. 

Pa.—Stewart v. Lang, 37 Pa. 201, 78 
eam 414; Gray v. Packer, 4 Watts & 


Be ais 

Va.—Sutherland vy. Munsey, 119 Va. 
791, 89 SE 882; Mineral ag On x 
James, 97 Va. 403, 34 SE 3 
ae iy _—Sutherland v. Waiter, 3-_N. 


See Lipscomb v. Fuqua, (Tex. Civ. 
A.) 121 SW 193 (holding that want of 
acknowledgment in a manner to au- 
thorize registration tends to show 
that the parties did not intend a com- 
pleted conveyance). 

{a] Independent covenants of the 
grantee which are executory are not 
alone evidence of an intention to 
postpone the vesting of the estate, 


\ 
\ 


or that a regular and formal deed 
shall operate as an executory agree- 


ete Garver v, McNulty, 39 Pa. 
473. 
{b] Interest to commence in fu- 


o.—An instrument containing the 
words “bargained and sold,” and also 
a provision that the interest should 
commence at a future date, was held 
a mere memorandum of an executory 
agreement, Jackson v. Clark, 3 
Johns. (N. Y.) 424. 

43. Moody v. McCown, 39 Ala. 586 
(holding an agreement among five 
beneficiaries under a will, that one 
who was. dissatisfied with the pro- 
vision for him “shall take’’ a certain 
designated tract in lieu of his inter- 
est under the will, was an agreement 
for a sale, and not a deed of parti- 
tion); Old v. Richmond Cedar Works, 
173 N. C. 161, 91 SE 846; Seitzinger v. 
Ridgway, 4 Watts & S. (Pa.) 472 
(holding an instrument specifying 
lands “to be conveyed” when the title 
shall be arranged and settled accord- 
ing to an agreement made with the 
owner clearly not a deed of convey- 


wag State v. Morris, (W. Va.) 95 
[a] ‘“Doth agree to give” to the 


covenantee was held clearly execu- 
tory, and therefore not subject to the 
rule requiring an express limitation 
to heirs in a conveyance of a fee 
simple estate. Defraunce y. Brooks, 
8 Watts & S. (Pa.) 67. 

Necessity and sufficiency of opera- 
tive words see infra § 60. 

44. Garver v. McNulty, 39 Pa. 473. 

45. In re Goetz, 13 Cal. A. 198, 109 
P 145. 

46. U. S—Bowdoin College v. Mer- 
ritt, 75 Fed. 480 [app dism 167 U. S. 
745 mem, 17 SCt 996 mem, 42 L. ed. 
1299 mem (app dism 169 U. S. 551, 18 
SCt 415, 42 L. ed. 850)1. 

Ala.—Craft v. Moon, 75 S 302; Mays 
v. Burleson, 180 Ala. 396, 61 °S 75; 
Graves v. Wheeler, 180 Ala. 412, 61 S 
341; Adair v. Craig, 135 Ala. 332, 33 
S 902; Whitten v. McFall, 122 Ala. 
619, 26 S 131; Abney v. Moore, 106 
Ala. 131, 18 S 60; Trawick v. Davis, 
85 Ala. 342, 5 S 83; Jordan v. Jordan, 
65 Ala. 301; Hall v. Burkham, 59 Ala. 
349; McGuire v. Mobile Bank, 42 Ala. 
589; Gillham v. Mustin, 42 Ala 365. 

Ark.—King v. Slater, 96 Ark. 589, 
133 SW 173; Parker v. Walls, 75 Ark. 
86, 86 SW 849; Cribbs v. Walker, 74 
Ark. 104, 85 SW 244; Bunch v. Nicks, 
50 Ark. 367, 7 SW 563 

Cal.—Tennant v. John Tennant Me- 
morial Home, 167 Cal. 570, 140 P 242; 
Mowry v. Heney, 86 Cal. 471, 25 P 
17. And see Nichols v. Emery, 109 
Cal. 323, 41 P 1089, 50 AmSR 43. 

Ga.—Mays v. Fletcher, 137 Ga. 27, 
72 SE 408; Carter v. Walden, 136 Ga. 
700, 71 SE 1047; Hughes v. Hughes, 


1385 Ga. 468, 69 SE 818; Isler v. Grif- |: 


fin, 134 Ga. 192, 67 SE 854; Kytle v. 
Kytle, 128 Ga. 387, 57 SE 748; Sharpe 
v. Matthews, 123 Ga. 794, 51 SE 706; 
Watkins v. Nugen, 118 Ga. 372, 45 
SP 262; Wynn v. Wynn, 112 Ga. 214, 
37 SE 378; Goff v. Davenport, 96 Ga. 
423, 23 SE 395; Owen v. Smith, 91 Ga. 
564, 18 SE 527; Worley v. Daniel, 90 
Ga. 650, 16 SE 938: Seals v. Pierce, 
83 Ga. 787, 10 SE 589, 20 AmSR 344; 
Williams v. Tolbert, 66 Ga. 127; Dan- 


iel v. Veal, 32 Ga. 589; Wellborn v. 
Weaver, 17 Ga. 267, 63 AmD 235; 
Hester v. Young, 2 Ga. 31. 
ll.—Ackman vy. Potter, 239 Il. 578, 
88 NE°231; Potter v. Barringer, 236 
Til. 224, 86 NE 2383; Venters v. Wick- 
ens, 224 Ill. 569, 79 NE 946; Seaton 
v. Lee, 221 Ill, 282, 77 NE 446. 
Ind.—Cates v. Cates, 135 Ind. 272, 
34, NE 957; Owen v. Williams, 114 
Ind. 179, 15. NE 678; Spencer y. Rob- 
bins, 106 Ind. 580, 5 NE 726; Wheel- 
er v. Loesch, 51 Ind. A. 262, 99 NE 
502; Tansel v. Smith, 49 Ind. A. 263, 


93 NE 548, 94 NE $90; Timmons vy. 
Hig atom 49 Ind. A: 21, 96 NE 
Towa.—Shaull v, Shaull, 160 NW 


36; Ransom v. Pottawattamie Coun- 
ty, 168 lowa 570, 150 NW 657; Prindle 
v. lowa Soldiers Orphans Home, 153 
Iowa 234, 133 NW. 106; Craven. v. 
Winter, 38 Iowa 471; Burlington 
aad v. Barrett, 22 Iowa 60, 92 AmD 
376. 

Kan.—Pentico v. Hays, 75 Kan. 76, 
88 P 738, 9 LRANS 224; Hazleton v. 
Reed, 46 Kan. 73, 26 P 450, 26 AmSR 
86; Reed v. Hazleton, 37 Kan. 321, 15 
Ppt. 

Ky.—Ison vy. Halecomb, 136 Ky. 523, 
124 SW 818; Rawlings v. McRoberts, 
95 Ky. 346, 25 SW 601, 15 KyL 771. 

Mass.—Bromley' v. Mitchell, 155 
Mass. 509, 30 NE 83. 

Minn.—Thomas  v. 105 
Minn. 88, 117 NW 155. 

Miss.—Cox v. Reed, 113 Miss. 488, 
74 S 330; McDaniel v. Johns, 45 Miss. 
632; Exum v. Cauty, 34 Miss. 533; 
Wail v. Wall, 30 Miss. 91, 64 AmD 


Mo.—Terry v. Glover, 235 Mo. 544, 
139 SW 387; Givens v..Ott, 222 Mo. 
395, 121 SW 23- Dozier v. Toalson, 180 
Mo. 546, 79 SW 420, 103 AmSR 586. 


Williams, 


N. Y.—Diefendorf v. Diefendorf, 
132 N. Y. 100, 30 NE 375; Evans v. 
Evans, 69 ‘Mise.' 86, 125 NYS 960; 
Sees yv. Castle, 61 Misc. 474, 115 NYS 

N. C.—Phifer v: Mullis, 167 N. C. 
405, 83 SE 582. 


Pa.—Knowlson v. Fleming, 165 Pa. 
10, 30 A 519; Book vy Book, 104 Pa. 
240; Muntz v. Whitcomb. 40 Pa. Su- 
per. 553; Anspach v. Lightner 31 Pa. 
Super. 218. 

Tenn.—Ellis v Pearson, 104 Tenn. 
591, 58 SW 818; Macrae vy. Macrae, 
(Ch. A.) 57 SW .423; Caldweil: v. 
Bowman, 1 Tenn. Cas. 601 See also 
Armstrong v. Armstrong, 4 Baxt 357. 

Tex.—Chrisman v. Wyatt, 7 Tex. 
Civ. A. 40, 26 SW 759, Jenkins v. Ad- 
cock, 5 Tex. Civ A. 466 27 SW 21 

Eng.—Vincent v Stansfeld, 4 Bro, 
Ch. 353, 29 Reprint 931, 2 Ves. Jr. 204, 
30 Reprint 595 
ane, S.—Pratt v. Baleom, 45 N. §. 

3 


“A deed conveying a title to, or 
interest in, land, to be effectual, must 
be in presenti. The deed itself must 
ereate and define the character of the 
interest intended to be conveyed, and 
must give to the party, by its terms, 
the interest which he seeks to en- 
force, or to have recognized and en- 
forced.” Yeager v. Farnsworth, 163 
Towa 537, 540, 145 NW 87. 

47. Will as distinguished from 
deed see Wills [40 Cyc 1085]. 
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the power to alienate is therefore an incident of 
dominion#* Henee it follows that the origin of 
deeds of conveyance is synchronous with the reeog- 
nition by sovereignty of exclusive individual enjoy- 
ment of property“ The earliest forms of eonvey- 
anee were in character highly ceremonial, and did 
not in any proper sense presuppose a contract.*° 
The most ancient form known to legal history is the 
maneipatio of the Romans. This was a solemn 
ceremony by means of which a conveyance was ef- 
feeted, and in its origin concerned only movables, 


as such only were capable of manual delivery,** | 


and as individual proprietary rights in lands were 
not at that time recognized.” 
prietary rights in lands became reeognized, the same 


ceremony was used for transferring them. It then | 


related to conveyances of what were ealled res 
maneipi (things subject to mancipatio), lands, build- 
ings, slaves, horses, cattle, ete. 

Power of alienation in Saxon England. It is 
stated eatezorically by the older legal writers that, 
immediately prior to the Norman conquest, an un- 
limited power of alienation existed in England 
among the Saxons.** But modern juridical investi- | 
gation has proved that this statement is true only 


Later, when pro- | 


DEEDS . 


($7 
with important qualifications resting upon the Saxon 
division of lands into ‘‘bocland’’ and ‘‘foleland.’’ => 

Under the feudal system in England. After the 
conquest the establishment of the feudal system in 
England made lands strietly inalienable during the 
reign of William the Conqueror and his sons.** 

The first liberty of alienation occurred when ten- 
ants were permitted to convey their fiefs or feuds by 
feoffment,>* with the consent of the lord, who im- 
posed a fine as a condition of consent. But prior to 
Henry I, conveyances could not be made of any 
lands without also obtaining the consent of the 
feoffor’s own heir presumptive.®* 

Lands which had been purchased were, by a law of 
Henry I, made alienable, while those which had been 
transmitted by descent remained, as before, in- 
alienable, until the time of Henry 115° Conveyance 


_of the whole of one’s property was not allowed even 


when purchased, unless it was taken to him and his 
assigns by name. But he could convey one-fourth 
without the heir’s consent, and, in the time of Henry 
II, even of those lands acquired by deseent.®° 
Subinfeudation was the creation, by a lord who 
held of the king, of subordinate feuds to be holden 
of him, and by the feoffee in turn of lesser estates 


48. See Austin Jur. pp 3%7, 1001; 
4 Kent Comm. p 441. } 
49. 1 Austin Jur. pp 29%, 282 et} 


seq; Holland Jur. (5th ed) pp 76, 160. | 

SO. See Maine Ancient L (4th 
Am. 6d.) 262 (where << is said: “As! 
the contracts and conveyances known | 


toe ancient law are contracts and con-/; 


weyances to which not single individ- 
uals but organized companies of men, 
are parties, they are in the highest 
degree ceremonious: they require 2 
wariety of symbolical acts and words 
intended to impress the business on 
the memories of ail who take part 
in it; and they demand the presence 
of an inordinate number of witnesses. 
From these peculiarities, and others 
allied to them, springs the universal- 
ly unmallezble character of the} 
ancient forms of property. Some- 
times the patrimony of the family is | 
absolutely inalienable. as was the} 
é€ase with the Sclavonians, and still 


{held 2 pair of seales to weigh the} 
Purchase money. Certain formal ges- 
tures and sentences were then made 
and pronounced by each party, and 


| the money having been weighed and | 


p2id over, and the articles delivered, 
the transfer was complete: not oth- 
erwise. Later, when obligations were 
recognized, the money might be paid 
at a subsequent time, in which case 


with 2 piece of copper as symbolical 
of payment. Hadley Introd. Roman L. 
p yo Maine Ancient L. (4th Am. ed) 
D a 

52. Maine Arcient L. (4th Am. ed) 
ip 252, 253; Maine Village Communi- 
ties pp 17. 113 et seq 

[aj im lands (1) seems 
to have been anciently held in com- 
mon by groups of patriarchal fami- 
lies constituting village communities; 
and the rights of 2 member in. the 
whole could not be conveyed except 


ottener, though a2lienations may not 
be entirely illegitimate, they are vir-| 
tually impracticable, as among most | 
of the Germanic tribes, from the ne-| 
cessity of having a large number of | 


Persons to the transfer. Where these! 


impediments do not exist, or can be! 
surmounted, the act of conveyance is | 
generally burdened with a perfect | 
load of 
iota can be safely neglected. Ancient 
law uniformly refuses to dispense 
with 2 single gesture, however gro- 


tesgue: with 2 single syllable. how-| 
éver its meaning may have been for-| 


gotten, with 2 single witness, how- 
éver superfinous may be his testi- 
mony. The entire solemnitiecs must 


be scrupulously completed by per-| 


gons legally entitled to take part in 
it, or else the conveyance is null, and 
the seller is re-established in the 
rights of 
tempted to divest himself. 
various obstacles to the free circula- 
tion of the objects of use and enjoy- 
ment begin, of course to make them- 
selves felt 2s soon as society has 
Zeqguired even 2 slight degree of ac- 
tivity, and the expéedients by which 
advancing communities endeavor to 
overcome them form i staple of the 
of property”) 
Kent Comm. p 441 note; 
Maine Ancient L. (4th Am. ed) p 47: 
Revue des Deux Mondes ¢ 521. 
{2) The Roman Tre- 
quired the presence of the buyer and 
the seller and not less than five wit- 
nesses, Roman citizens of full age, 
and a sixth, called the libripens, who 


ceremony, in which not one| 


of which he had vainly at- | 
These 


by consent of the community, and 


the buyer merely struck the scales) 


of wax were introduced by the Nor- 
mans, and gradually superseded the 
cross. Madox Form. Angl. p 26; 1 
Reeves Hist. Eng. L. (Finlason ed) 
p 140; Wilkins Leges Anglo-Saxon 
Eccl. et Civ. p 289. 

55. 2 Blackstone Comm. p 90; 4 
Kent Comm. p 442. note. 

[a] Distinctions—(1) “Bocland” 
is said to have been allodial, and ca- 
pable of transfer by gift, sale, or 
will: and “folcland” was considered 
as fiscal domain, subject to future 
appropriatien. 1 Spence Equit. Jur- 
isd. p 20. (2) And quite the contrary 
is asserted by another writer. Spel- 
man Gloss. tits Bocland and Folc- 
land. (3) According to Kent, the dis- 
tinction was in the mode of convey- 
anee; “boc” or “bookland” such as 
was conveyed by charter or deed; 
and “folcland” such as was held and 
conveyed without a writing. 4 Kent 
Comm. p 441. (4) And Blackstone 
Says that “bookland” differed nothing 


only then by giving up his right of | from the free socage lands; and that 


membership also to the buyer. El- 
phinstone Hist. India 126. (2) The 
Purchase of the cave of Machpelah by 
Abraham has been cited as the earli- 
est record account of the purchase 
of land. Barrington St. (4th ed) p 
175; Coke Litt. p 9a; 1 Devlin Deeds 
3 2 note; Genesis ¢ 23; 4 Kent Comm. 
p 441 note. But it is extremely 
doubtful if this transaction effected 
the transfer of any proprietary right 
in a legal sense 

= age Hadley Introd. Roman L. p 


54. 2 Blackstone Comm. p 
4 Cruise Dig. tit 32 «¢ 1 $1; Wout 
Law Tenures p 154. 

[2] The Angilo-Sazon deeds (1) 
were denominated “gewrite” (writ- 
ings); and the particular deed in use 
to convey an estate was ealled “land- 
boc,” “libellus de terra (donation of 
‘bocland’).”” 
§ 20; Madox Form. Angl p 283. (2) 
“The Saxons, in their deeds, observed 
ho set form, but used honest and per- 
spicuous words to express the thing 
intended, with all brevity, yet not 
wanting the essential parts of a deed, 
as the names of the donor and donee, 
the consideration, the certainty of the 
thing given, the limitation of the es- 
tate, the reservation, and the names 


of witnesses.” Spellman Works 
| (Gibson) p 234. 

{b] The 
what was in some ri ee Ptah 


to a seal, was a cross, which it was 
the practice to affix to deeds. eals 


4 Cruise Dig. tit 32 ¢ 1) 


“folkland” was, 
in villenage.” 2 Blackstone Comm. 
p $0. {5) Various provisions are 
found in the laws of the Saxon kings. 
lo-Saxon Laws: 1 Alfred p 89; 
1 iw. pp 161, 183: Edgar vol 7.p 
263; 7 Ethelred p 283; 1 Canute pp 6, 
383. From them a learned writer has 
deduced the following: “That as the 
*‘boclarnd’ was inheritable and 
able, though it might, by uetinl: cost con- 
dition in the donation, be entailed or 
limited to the family of the donor; 
(2) that as to ‘bocland,” it could be- 
come forfeited to the king by the 
crime of the owner, whereas this was 
not so as to ‘folcland;’ (3) that claims 
as to ‘folcland’ were determinable by 
the sheriff in the county court, where- 
as it should seem that claims of 
‘bocland’ were determinable in the 
King’s court.” Allen Royal Preroga- 
tive p 143; Finlason note to 1 Reeves 
Hist. Eng. L. p 10 [cit also Anglo- 
one D. App. 2; Laws of Ine $§ 
42]. 

56. 4 Cruise Dig. c 1 § 2; 4 Kent 
Comm. p 442; 2 Blackstone Comm. 
p 287; Selden Diss. ad Fleta c 2 § 1; 
Wright Law Tenures p 154. 

57. See infra §§ 10-14. 

58. Coke Litt. p 94; 4 Cruise Dig. 
Gt 22 c.f 3 4; Glanville lib 7 ¢ 
Madox Form. “Angi. p 316; Wright 
Law Tenures p 167. 

59. L. Henry I c 70; 4 Kent Comm. 
p 444; Lombard Arch. Pp 203. 

60. 2. Blackstone Comm. p 288; 
Glanville lib 7 ¢ 1; Mirror p 11. 


“indeed. land. held 


Por later caus, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 7-11] 


to other subvassals, and so downward ad infinitum. 
And this practice seems to have been unrestricted 
from the conquest to the time of Henry III.% 

Magna Charta. The method of alienation by sub- 
infendation having tended to render uncertain and 
inefficient the military services upon which condi- 
tion all lands were held, it was provided in Magna 
Charta that subinfeudation should not be permitted 
unless sufficient land remained to answer the serv- 
ices due to the superior lord.® 

Statute de donis. To impose further restraints 
upon alienation, conditional fees were introduced 
in grants by individuals ;** but the courts, influenced 
by public opinion, being disposed to discharge by 
construction the condition thus limiting the power 
of alienation,®* the statute de donis conditionalibus 
was enacted, which changed conditional fees into es- 
tates tail, cutting off the right of alienation and cre- 
ating a perpetuity. Ve 

Common recoveries were then resorted to, wherein, 
by means of a fiction, the policy of the statute was 
defeated, and entailments successfully eluded,®* and 
by means of fines and recoveries estates tail were 
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readily convertible into estates in fee simple.*7 

Statute of quia emptores. By the statute of quia 
emptores terrarum, subinfeudations were abolished, 
and instead the much greater liberty was allowed to 
the subvassal of selling all or any part, without 
consent, to be held of the chief lord of the fee in- 
stead of himself ag before.” 

Fines for alienation. Neither by Magna Charta 
nor by the statute of quia emptores could an im- 
mediate tenant of the king in capite alienate his 
lands, and an attempt so to do was cause of for- 
feiture until the statute de prerogativa regis, when 
alienations might be made with the king’s license.% 
And by a statute of Edward III, it was declared that 
alienation without license was not a cause of for- 
feiture, but that 4 reasonable fine should be paid 
to the king in chanecery.7° 

Peudal tenures abolished. The statutes merchant 
and staple rendered lands answerable by attachment 
for debt;7* and in the time of Charles II the com- 
plete abolition of military tenures was finally ae- 
complished, thereby making all freehold estates 
freely alienable without fine or license.7 


Ill. PARTICULAR MODES OF CONVEYANCE 


[§ 8] A. Common-Law Forms—1. Classes. The 
forms of conveyances at common law have been di- 
vided, with reference to whether a deed creates an 
estate or affects one already created, into two classes 
—original or primary, and derivative or secondary.” 

[§ 9] 2. Original Deeds—a. Defined and Enu- 
merated. Original common-law deeds were such as 
created estates, or by means of which estates were 
originally acquired by act of the parties.* Original 
deeds comprise feoffment, gift, grant, lease, ex- 
change, and partition.’® 

{§ 10] b. Feoffment—(1) Definition. Feoff- 


61. See cases infra this note. 
{a] Subinfeudation.—lIt should|p 310 
be noted that subinfevdation was, in 
theory, in entire accord with the 
principles of feudal tenure, inasmuch 


75. 


A.) 180 SW 614; 2 Blackstone Comm. 


74. 4 Cruise Dig. tit 32 ¢ 4 § 2, 
Baldwin v. Drew, 


ment is the oldest form of common-law conveyance. 
Originally it was the giving or creating of a fief or 
feud,’ and was therefore termed donatio feudi.”” 
Later, when lands became alienable, it was still 
used, when, instead of giving a fief or feud, a free- 
hold estate of inheritance was conveyed.” 

{[$ 11] (2) Livery of Seizin. Livery of seizin 
was an essential requisite of a feoffment. It con- 
sisted of such a delivery of the possession in the 
presence of witnesses as the Jaw recognized as 
sufficient to create an estate in the feoffee.” A deed 
will not operate as a feoffment where there is a want 


(2) “Livery of seisin, 1s, in fact, a 
very different thing from merely let- 
ting the grantee into possession. It 
was not originally an adjunct to a 
deed of any kind, but the deed, when 


(Tex, Civ, 


as this was not a substitution of a 
new feudatory to hold in place of 
the old one, the feoffor continuing 
liable to the chief lord, and he to 
the king, for all the feudal obliga- 
tions. But in practice nearly all the 
feudal profits fell, by this method, 
into the hands of the mesne or mid- 
dle lords, who were not always dis- 
posed or able to perform the mili- 
tary services required of them. 2 
Blackstone Comm. p 289; 4 Cruise 
Dig. tit 32 ec 1 § 9; 4 Kent Comm. p 
443; 1 Washburn Real Prop. (4th ed) 
p 433 et seq. 

62. 9 Henry III e 32; 1 Bracton p 
2 e 5; Coke Litt. pp 43a, 65a; Dalrym- 
ple Feuds p 95; 1 Fleta p 3c 3; Mirror 
ce 5 § 2; Wright Law Tenures p 155. 

63. 2 Blackstone Comm. p 110; 4 
Kent Comm. pp 11, 444. 

Conditional fees defined see Estates 
[16 Cy2 604]. 
Willion v. Berkley, Plowd. 223, 
75 Reprint 339; Coke Litt. p 19a; 2 


Blackstone Comm. p 110; 1 Cruise 
Dig. ¢ 1 § 5. And see Estates [16 
Cye 604]. 


65. Taylor vy. Horde, 1 Burr. 60, 97 
Reprint 190; Nevil’s Case, 7 Coke 33a, 
77 Reprint 460; 12 Edw. I ¢ 1; Coke 
Litt. p 18b; West 2. 

66. See Estates [16 Cye 611]. 

67. See Estates [16 Cye 612]. 

68. 18 Edw. I; Coke Litt. p 43b; 
Wright Law Tenures p 161. 

69. Willion v. Berkley, Plowd, 223, 
75 Reprint 339; 17 Edw. II ec 6; 
Wright Law Tenures pp 162, 165. 

70. 4 Cruise Dig. tit 32 ¢ 1 § 16; 
Wright Law Tenures p 166. 

71. 12 Edw. I ¢ 1; 27 Edw. Ill ¢ 
9; Cruise Dig. tit 14 $§ 7, 10. 

= 12 Charles II ¢ 24 


KY + 


Baldwin v. Drew, (Tex. Civ. 


A) roe SW 614; 2 Blackstone Comm. 


31 . 

76. 2 Blackstone Comm. p 310; 
Wright Law Tenures p 21. 

[a] A feofiment, feoffamentum, is 
a substantive derived from the verb, 
to enfeoff, feoffare or infeudare, to 
give one a feud; and therefore feoff- 
ment is properly donatio feudi, It 
may properly be defined as the gift 
of any corporeal hereditament to an- 
other. He that so gives or enfeoffs ia 
called the feoffor, and the person en- 
feoffed is called the feoffee. Although 
it may be performed by the word 
“enfeoft’ or “grant,’ yet the aptest 
word of feoffment is “do or dedi.” 2 
Blackstone Comm. pp 410-317. 

77. Coke Litt. p 9a. 

78. 4 Kent Comm. p 480; Wilkins 
Leges Anglo-Saxon p 289, 

79. Carroll v. Norwood, 5 Harr. 
& J. (M4.) 155; Cheney v. Watkins, 1 
Harr. & J. (Md.) 527, 2 AmD 530; 
Perryman’s Case, 5 Coke $4a, 77 Re- 
print 181; Sharington v. Strotton, 
Plowd. 298, 75 Reprint 454; McDon- 
ald vy. McGillis, 26 U. C. Q. B, 45%, 4 
Cruise Dig. tit 32 ¢ 4 § 8 See Doe 
v. Lynes, 3 B. & C. 488, 10 ECL 141, 
107 Reprint 777; Taylor v. Horde, 1 
Burr, 60, 97 Reprint 190; Bettis- 
worth’s Case, 2 Coke 2\b, 76 Reprint 
482; Blunden v. Baugh, Cro. Car. 202, 
79 Reprint 864; Jerritt v. Weare, 3 
Price 575; Goodright v. Forester, 1 
Taunt. 578, 127 Reprint 958. 

{a] Livery of seigin (1) “con- 
sisted of a formal delivery of pos- 
session on the premises, symbolized 
by the manual delivery of a clod or 
piece of turf from the land, all of 
which was done in the presence of 
witnesses from the vicinage.” Ten- 
nant v. John Tennant Memorial 
Home, 167 Cal. 570, 573, 140 P 242. 


it came to be introduced, was an ad- 
junct to the more ancient mode of 
conveyance by mere livery of seisin. 
Originally, all estates of freehold 
were passed by livery only, without 
deed, These were, usually at least, 
life estates only, and when estates 
of inheritance afterwards became 
prevalent, deeds became necessary, 
not to convey the land,—this was 
done by the livery,—but to define 
the nature and quantity of the estate 
conveyed, e. g., whether it was a 
freehold for life, in fee simple or in 
tail.” Berry v. Berry, 16 N. 8. 66, 74. 

{b] Under statutes in some states 
it has been held that a deed may 
have the effect of a feoffment with- 
out livery of seizin. Green v, Thorn- 
as, 11 Me, 318; Emery v. Chase, 5 
Me, 232; Marshall v. Fisk, 6 Mass. 
24, 4 AmD 76; Perry v. Price, 1 Mo. 
552 (holding that registration under 
the statute took the place of livery of 
seizin). 

{c] Peoffment with livery of seiz- 
in by the tenant for life of the legal 
estate, together with a release of 
right of entry by the person next en- 
titled in remainder, passes a good ti- 
tle. Dehon v. Redfern, 12 8. C. Eq. 


115, 

{[d] Preehold to begin in futuro; 
livery after date lmited.—Where the 
instrument under which title is 
claimed purports to convey a free- 
hold beginning in futuro, and would 
therefore be void at common law if 
it were executed on the day it bears 
date, and if livery of seizin were 
given on that day, it will yet be 
effective if not executed until after 
the day it is to begin to operate, or 
if livery 1s not given until after that 
date. Nolan y- Fox, 15 WU, C.. C...P. 
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of seizin.S® A deed, however, which is defective as 
a feoffment for want of proof of livery of seizin 
may operate as a covenant to stand seized to uses.§* 

Livery in fact was a delivery to the feoffee, on 
the land, of a turf or twig of the land, or the key 
or ring of the door, as symbolical of the whole,®? 

Livery in law was pronouncing, in the vicinity of 


the land, sufficient words of delivery, and was ef- . 


feetual only when the feoffee entered into actual 
possession.®* 

-[§ 12] (8) Consideration. No consideration 
was ever necessary to a conveyance made by livery 
of seizin.s+ It has therefore been held that a deed 
which cannot operate as a bargain and sale by rea- 
son of a want of a valuable consideration, nor as a 
covenant to stand seized for want of a good con- 
sideration, may operate as a feoffment, livery of 
seizin having been sufficiently made, or circumstances 
existing from which livery can be presumed.*® 

[§ 13] (4) The Charta Feoffamenti. The charta 
feoffamenti was a deed or charter which evidenced 
the livery of seizin and the terms of the contract 
between the parties.s° It was not, essential to the 
conveyance, but was generally used in order to pre- 
serve exact evidence of the transaction.®’ 

[§ 14] (5) Feoffments Practically Obsolete. In 
England, feoffments have long been superseded by 
the more convenient form of ‘‘bargain and sale,’’ 8° 
and in the United States they have been abrogated 
by statute or usage,®° or the cumbersome ceremony 


565, 574, 575 [cit Sheppard Touchst.| Pa. 475, 
pp r219;) 251): 129. 

[e] Livery of seizin may be pre- 91. 
sumed from long possession accom-| 115 


panying and following the feoffment. [al 
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72 AmD 760. 
Dehon y. Redfern, 13 S. C. Ea. 


Thus, in one case the court 


[§§ 11-20 


of livery of seizin has been very generally dispensed 
with.°° But it cannot be said that feoffments are 
to be regarded as invalid for the reason that they 
have long been disused.®* 

[§ 15] c. Gift. <A gift, in the sense of a com- 
mon-law conveyance, was the creation by a donor of 
an estate in fee tail in a donee, and it differs from 
a feoffment only in the nature of the estate cre- 
ated.®? 

[§ 16] d. Grant. A grant, at common law, was 
the regular method of passing the title to ineorpo- 
real hereditaments, and all things other than per- 
sonalty which are not susceptible of livery of 
seizin.°8 

{[$ 17] e. Lease. As a common-law conveyance, 
a lease created an estate in corporeal hereditaments 
less than a fee. If the estate thus created was for 
life, it was a freehold, and livery of seizin was 
therefor necessary; otherwise not. 

[§ 18] f. Exchange. An exchange is a mutual 
grant of equal interests, the one in consideration of 
the other.°> The estates exchanged must be equal 
in quantity of interest.°° Exchanges of property 
are treated under another title.°7 

[§ 19] g. Partition. A deed of partition is an 
instrument whereby joint tenants, coparceners, and 
tenants in common effect a division of an estate so 
held and allot to each party a distinct portion in 
severalty.?§ 


[§ 20] 3. Derivative Deeds—a. Defined and 


See infra §|ance.”—‘“A lease may be in a sense 
a conveyance, but such is not the 
commonly accepted nor the accurate 
meaning of the term. When we say © 
premises are leased we _ generally 
mean that the use of them is trans- 
ferred; and by the term conveyed 
that the title is deeded.” Perkins v. 
Morse, 78 Me. 17, 18, 2 A 130, 57 AmR 
780. See also Hutchinson y. Bram- 


and held that 


Dehon 


Nolan v. Fox, 15 U. G.. C. P. 565. said that it was not “aware that we 
80. Carroll v. Norwood, 5 Harr. &} can regard any law as obsolete mere- 
J. (Md.) 155; 2 Blackstone Comm. p/ly because for a long time no case 
310 et seq. has arisen under it,’ 
81. Rowlett v. Daniel, 4 Munf. (18 | contingent remainders might be de- 
Va.) 473. stroyed by the life tenant by a feoff- 
{a] A feoffment by a feoffer out | ment with livery of seizin. 
of possession, and a livery on the} V. Redfern, 13 S. C. Eq. 115, 119. 
estate conveyed bring back the es- 92. 2 Blackstone Comm. p 316; 


tate and vest the freehold perfectly 
in the feoffee, an operation not al- 
lowed to a deed of bargain and sale 
or any other mode of conveyance. 
Knox v. Jenks, 7 Mass. 488. 
82. Thoroughgood’s Case, 9 
136b, 77 Reprint 925; Sharpe’s 
Coke 26, 77 Reprint 292; Vaughan v. 
Holdes, Cro. Jac. 80, 79 Reprint 68; 
4 Cruise Dig. tit 32 ec 4 § 10; 2 Rolle 
Abr. p 7; Coke Litt. 48a. 
88. Parsons v. Perns, 1 Mod. 91, 
86 Reprint 757; Bracton lib 2 ¢ is: 
Coke Litt. p 48b. 
84 Springs v. Hanks, 27 N. C..30; 
Jackson vy. Dillon, 2 Overt. (Tenn.) 
fa] If a consideration was im- 
plied in the case of a feoffment with 
livery of seizin it was the feudal 
duty or service resulting to the im- 
mediate grantor. Green vy. Thomas, 
11 Me. 318. Jackson v. Alexander, 3 
Johns. (N. Y.) 484, 3 AmD 517. 
85. Cheney v. Watkins, 1 Harr. & 
J. (Md.) 527, 2 AmD 530. 
86. Coke Litt. pp 36a, 48a; 1 
Reeves Hist. Eng. L. (2d ed) p 90. 
87. 2 Blackstone Comm. p 313; 
a Litt. p 48b; 4 Kent Comm. p 


88. See infra § 28. 

89. Davis v. Mason, 1 Pet. (U. S.) 
503, 7 L. ed. 239; Greeh ‘vy. Thomas, 
11 Me. 318; Rugge v. Ellis, 1 S. C. L. 


Coke 
Case, 6 


107. : 
90. Bryan v. Bradley, 16 Conn. 
474; Carr vy. Richardson, 157 Mass. 


576; Hunt v. Hunt, 14 Pick. (Mass.) 
374, 25 AmD 400; Thatcher v. Omans, 
3 Pick. (Mass.) 521; Marshall v. Fisk, 
6 Mass. 24, 4 AmD 76; Perry v. Price, 
1 Mo. 553; Caldwell v. Fulton, 31 


Bracton lib 2 ec 15; Coke Litt. p 42b; 
4 Cruise Dig. tit 32 c 4 § 37. 

fa] The more general sense of 
the word “gift” is also ancient. Gift 
is a more general name than feoff- 
ment, for gift applies generally to 
all things movable and not movable, 
feoffment to nothing but land. Brit- 
ton c 34; Coke Litt. p 9a. 

93. Lincoln College’s Case, 3 Coke 
58b, 76 Reprint 764. 

{a] Grants or concessions are the 
regular method by the common law 
of transferring the property of in- 
corporeal hereditaments, or’ such 
things whereof no livery can be had. 
For which reason all corporeal here- 
ditaments, as lands and houses, are 
said to lie in livery, incorporeal he- 
reditaments passing merely by de- 
livery of the deed. It differs but 
little from a feoffment, except in the 
subject matter, for the operative 
words therein. commonly, used are 
dedi et concessi, “have given and 
granted.” 2 Blackstone Comm. p 317. 

94. Bacon Abr. tit Lease; Bracton 
p 27a; Coke Litt. pp 45b, 48a, 270a; 
Gilbert Tenures p 34. 

[a] A lease is properly a convey- 
ance of any lands or tenements made 
for life, for years, or at will, but al- 
ways for a less time than the lessor 
has in the premises, for if it is for 
the whole interest it is more prop- 
erly an assignment than a lease. The 
usual words of operation in it are 
“demise, grant, and to farm let;” de- 
misi, concessi, et ad firmam traditi. 
The consideration is usually rent ‘or 
other annual recompense. 2 Black- 
stone Comm. pp 318-323. 

[ob] Distinguished from ‘“convey- 


hall, 42 N. J. Ha. 372, 7 A 873. 

95. Hartwell v. De Vault, 159 Ill. 
325, 42 NE 789 [quot 2 Blackstone 
Comm. p 323]. 

[a] Livery; writing; necessary 
words.—No livery of seizin was es- 
sential to an exchange, although the 
estates were freeholds, and, until the 
statute of frauds, no writing was 
necessary in such case or in case of 
a lease for more than three years, un- 
less the exchange were of things 
which “lie in grant’? or were in sep- 
arate counties. The word escam- 
bium (exchange) was necessary to 
be used, and could not be supplied. 
Bustard Case, 4 Coke 121, 76 Re- 
print 1114; Coke Litt. p 50a. 

{b] Mutuality implied a transac- 
tion between two distinct parties; 
hence it is said that three parties 
could not make a mutual exchange. 
Coke Litt. p 50b (Butler note) p 325; 
Sheppard Touchst. p 297; Sugden 
Powers p 141. 

96. Hartwell v. De Vault, 159 Ill. 
325, 42 NE 789 [quot 2 Blackstone 
Comm. p 328]. 

[a] Equality required that the es- 
tates exchanged should be equal in 
quantity, not in value, quality, or 
manner of the estates; as, a fee for 
a fee, an estate for life for an es- 
tate for life, a lease for twenty years 
for a lease for twenty years, etc. 
Eton College v. Winchester, 3 Wils. 
483, 95 Reprint 1169; Coke Litt. p 50b; 
4 Cruise Dig. tit 32 c 4 § 1; 1 Rolle 
Abr. p 811. 


97. See Exchange of Property [17 
Cye 829]. 
98. See Partition [30 Cye 163]. 


{a] Livery of seizin is not neces- 
sary, but a deed is, except in case - 
of coparceners, who might, before 
the statute of frauds, have parti- 
tioned by parol, but since then a 


For later cases, developments and chauges in the law see cumulative Annotations, same title, page and note number, 
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Enumerated. Derivative common-law deeds did not 
create estates; they affected only estates already 
created, so as to enlarge, restrain, transfer, or ex- 
tinguish them.®® Derivative deeds were release, con- 
firmation, surrender, assignment, and defeasance.* 
[§ 21] b. Release.? A release has been defined 
as a discharge or conveyance of a man’s right in 
lands or tenements to another who has some former 
estate in possession.? At common law a deed of re- 
lease was operative only when made to a person in 
actual possession of the land,‘ a prior estate in pos- 
session in the releasee being necessary for a re- 
lease to take effect.° The possession need be only 
such as the premises are capable of® or a con- 
structive one.’ In disregard of the technical rules 
of the common law, however, it has been held that 
a deed of release may operate although made to 
one out of possession,® or may be given the same 
effect as a deed of quitelaim.® So, Finch neither 
the releasor nor releasee was in possession at the 
time of the release, it may operate as a confirma- 
tion of the first grantee’s title,° or if made for a 
valuable consideration to one not in possession. it 
may be construed to be any lawful conveyance by 
which the estate might pass. Again the words 
‘forant, bargain, sell, and convey’’ operate not 
merely to release but to transfer any interest which 
the grantor had in the granted premises at the date 


writing is necessary. Ireland v. Rit- 
tle, 1 Atk. 541, 26 Reprint 340; Coke 
Litt. pp 169a (note 23) 187a. 
99. 2 Blackstone Comm. p 310. 
1. Baldwin v. Drew, (Tex. Civ. A.) 
180 SW 614; 2 Blackstone Comm. p 


{a] 
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pass the right antl title of the re- 
leasor to real estate), Nass 
There is a sufficient posses- 
sion to support a deed of release 
from the owner to the occupant, 
where there is an occupation of flats 
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of the deed.1?, On the other hand, it has been held. 
that, if a deed cannot operate as a feoffment for 
want of seizin, it cannot operate as a release to en- 
large the estate, for want of an estate in law in 
the releasee at the time of the execution of the 
deed.1*,, A person having only an equitable estate in 
land cannot take a release of a future legal estate.%4 

[§ 22] ¢. Confirmation. A confirmation was 
very similar to a release, being defined by Lord 
Coke to be ‘‘a conveyance of an estate or right in 
esse whereby a voidable estate is made sure and 
unavoidable, or whereby a particular estate is in- 
creased,’’ 15 

[§ 23] d. Surrender. A surrender was directly 
opposite in nature to a release, and is defined by 
Lord Coke to be ‘‘a yeelding up an estate for life or 
yeares to him that hath an immediate estate in re- 
version or remainder, wherein the estate for life 
or yeares may drowne by mutuall agreement be- 
tweene them.’’ 1° 

[§ 24] e. Assignment, An assignment is a 
transfer of an interest in lands less than a free- 
hold. It is not an ‘‘assignment,’’ but a derivative 
lease if a reversion is reserved, and if rent is re- 
served it is an underlease or sublease.‘? 

[§ 25] f. Defeasance. A defeasance is a col- 
lateral deed, made at the same time with an origi- 
nal deed of conveyance, containing conditions which, 


14. Striker v: Mott, 28 N.Y. 82. 
Coke Litt. p 295b [cit Bracton 
lib. 2 fol 32b; Britton p 235; Fleta 
lib 3 c 14]. 

[a] Operation. —In a note to Coke 
Litt. p 295b (note 25 3), Butler says 


309; 4 Cruise Dig. tit 32 ¢ 4 § 1. 
1038 generally Release [34 Cyc 


3. Anderson L. D.; 2 Blackstone 
Comm. pp 324, 325. 

4 Uz §.—Runyon v. Smith, 18 Fed. 
-579; Field v. Columbet, 9 F. Cas. No. 
4,764, 4 Sawy. 528. 

Ky.—Fox y. Cornett, 92 SW 959, 29 
KyL 246. 

Mass.—Thacher v. Cobb, 5 Pick. 
423; Poor v. Robinson, 10 Mass. 131; 
Everenden v. Beaumont, 7 Mass. 76. 

Miss.—A. W. Stevens Lumber Co, 
v. Hughes, 38_S 769; Kerr v. Free- 
man, 33 Miss, 292. 
pant Y.—Miller vy. Emans, 19 N. Y. 

Or.—Baker y. Woodward, 12 Or. 3, 
6 P 173 (holding rule changed by 
statute). 

Eng.—Lampet’s Case, 10 Coke 46b, 
77 Reprint 994. 

[a] A release is insufficient if 
neither party has any possession ac- 
tual or legal. Mayo v. Libby, 12 
wae 339; Warren v. Childs, 11 Mass. 


{b] A release to one out of pos- 
session, it has been held, will be 
construed to be a bargain and sale, or 
any lawful conveyance that might 
pass the estate, if made for a valua- 
ble consideration. Russell vy. Coffin, 
8 Pick. (Mass.) 143; Pray v. Pierce, 
7 Mass. 381, 5 AmD 59. 

{c] Mutual releases by tenants in 
common (1) are not recognized at 
common law. Coke Litt. pp 9, 200. 
(2) Yet equity will enforce mutual 
releases made in partition of such an 
estate. White v. Brocaw, 14 Oh. St. 
339; White v. Sayre, 2 Oh. 110; Jones 
v. Carter, 4 Hen. & M. (14 Va.) 184, 

5. Branham v. San Jose, 24 Cal. 
585; Cameron y. Gunn, 25 U. C. Q. B. 
77. But see Ely v. Stannard, 44 
Conn. 528. 

[a] A tenant at sufferance has no 
estate upon which release can oper- 
ate. Acre y. Livingstone, 26 U. C. 
Q. B, 282. 

6. Hamblet v. Francis, 4 Mass. 75. 
See Taylor y. Kleier, 26 SW 3, 15 KyL 
859 (holding that a release, while not 
technically a conveyance, will, when 
executed for a valuable consideration, 


below high-water mark for laying 
wood coasters and other vessels upon 
ane Hamblet v. Francis, 4 Mass. 

[b] A release may be made (1) 
to one in possession under contract 
to purchase and who has paid part 
of the consideration. Dias v. Glover, 
Hoffm. .(N._Y.). Ti. >.(2)- And where 
one hired a parcel of marsh, mowed 
it and removed the hay, but exer- 
cised no other act of possession, a 
deed of release will be operative. 


auto v. Cobb, 5 Pick.  (Mass.) 
7. Simmons v. Apthorp, 1 Mass. 


99; Sessions v. Doe, 15 Miss. 130. 
[a] Possession by a tenant is suf- 
Rapes Simmons v. Apthorp, 1 Mass. 


(b] If the country abounds in 
wild land, a deed or grant is a con- 
structive possession in the grantee 
sufficient to uphold a release from 


one having title to the land. Ses- 
sions v. Doe, 15 Miss. 130. 
8. Hall. vy.” Ashby, 92° Oh. 96, 34 


AmD 424, 

9. Hall _v. Ashby, 9 Oh. 96, 34 
AmD 424; Harman y. Stearns, 95 Va. 
58, 27 SE 601. 


10. Oakes’ v. Marcy, 10 Pick. 
(Mass.) 195. 
11. Russell. v. Coffin, 8 Pick. 


(Mass.) 143; Pray v. Pierce, 7 Mass. 
381, 5 AmD 59. 

“Kn deed of release may be treated 
as a grant if necessary to carry out 
the intention of the parties, or may 
operate as a confirmation of title.” 
Smith v. Cantrel, (Tex. Ciy. A.) 50 
SW 1081, 1085. 

[a] It may be construed as a bar- 
gain and sale, or other appropriate 
conveyance, where there is a valua- 
ble consideration. Baker v. Whit- 
ing, 2 F. Cas. No. 787, 3 Sumn. 475. 
See also Havens v. Sea-Shore Land 
Co., 47 N. J. Eq. 365, 20 A 497; Mc- 
Burney v. Cutler, 18 Barb. (N. Y.) 


203; Lynch v. Livingston, 8 Barb. 
463 [aff 6 N. Y. 422] 
12. Muller v. Boggs, 25 Cal. 175; 


Brown vy. Spreckels, 18 Hawaii 91, 96 
[eit Cyc]. 

13. Carroll v. Norwood, 5 Harr. & 
J. (Md.) 155. 


that “a confirmation is an approba- 
tion of, or assent to, an estate al- 
ready created; by which the con- 
firmor strengthens and gives validity 
to it, as far as it is in his power. It 
has this operation only, with re- 
spect to estates voidable or defeasi- 
ble: but it has no operation upon es- 
tates which are absolutely void.” See 
also Branham v. San Jose, 24 Cal. 
585; English v. Young, 10 B. Mon. 
(Ky.) 141; Fauntleroy v. Dunn, 3 B. 
Mon. (Ky.) 594; Ing v. Brown, 3 Md. 


Ch. 521; Fryer v. Rockefeller, 63 
N. Y. 268; Hone yv. Woolsey, 2 Edw. 
(N. Y.) 289; Love v. Shields, 3 Yerg. 


(Tenn.) 405. 

16. Coke Litt. p 337b [eit Perkins 
p 581; 2 Rolle Abr. p 494]. See also 
Welcome v. Hess, 90 Cal. 507, 27 P 
869, 25 AmSR 145; Churchill v. Lam- 
mers, 60 Mo. A. 244; Buck v. Lewis, 
46 Mo, A. 227. 

[a] A surrender operated by a 
less estate falling into a greater; a 
release, by the greater estate de- 
scending upon the less. 2 Blackstone 
Comm. p 326. 

{[b] No livery of seizin is neces- 
sary or possible, there being a privity 
of estate between the surrenderor 
ete surrenderee. Thompson v. Leach, 

2 Salk. 618, 91 Reprint 523. 

[ec] A writing was not necessary, 
except where the subject of the sur- 
render was such as lay in grant, in 
which case a deed was necessary un- 
til after the statute of frauds. Roe y. 
York, 6 East 86, 102 Reprint 1219; 
Magennis v. Mac- Cullogh, Gilb. 235, 
25 igre 163; Farmer v. Rogers, 3 


Wills, C: P. 26, 95 Reprint 666. 
17. Palmer v. Edwards, 1 Dougl. 
187 note, 99 Reprint 122; Poultney 


v. Holmes, i Stra. 405, 93 Reprint 
596; Coke Litt. p 46b; 4 Cruise Dig. 
tit,32 ¢.7 § 15: 

[a] An assignment is properly a 
transfer or making over to another 
of the right one has in any estate for 
life or years. It differs from a lease 
in that the whole property is parted 
with by an assignment. Anderson L. 
D.; 2 Blackstone Comm. p. 327. 

{b] Wo writing was necessary un- 
til the statute of frauds, as the sub- 
jects of an assignment are chattels 


154 [180.5] 


when performed, will defeat the estate created by 
the original deed.** 

[6 26] B. Conveyances under the Statute of 
Uses—1. Effect of Statute. The statute of uses pro- 
vided that, wherever a use in lands had been created, 
that is, where one person held the beneficial inter- 
est and another the seizin or legal title, the seizin 
would follow the use and vest in the beneficiary the. 
complete dominion both at law and in equity.1® The 
purpose of the statute was to effectuate the statutes 
of mortmain, but the practical and most important 
result was to dispense with livery of seizin in con- 
veyances of land.2° The statute of uses either in its 
original or a modified form is now in effect in most | 
of the United States,?* and in the various provinces 
of Canada.”” 

[§ 27] 2. Covenant to Stand Seized. A cove- 
nant to stand seized to uses occurred where the 
owner of a freehold estate covenanted to hold the 
legal title in trust for the use of his child, wife, or 
kinsman, and this trust was enforced in equity, but 
only in case the consideration was blood or mar- 
riage. The statute of uses executed the use, and 
thereafter this covenant came to be used as a form 
of conveyance.?* A covenant to stand seized to uses 
is an effectual mode of conveying lands, and by it 
a freehold may be conveyed to commence in fu- 
turo.”* 

Consideration. The English rule that there must 


| 
} 
| 
’ 
{ 
t 


real. Hodges v. Drakeford, 1 B. & P.|on said land to be 
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[§§ 25-28 


be a consideration of blood or marriage to support 
a covenant to stand seized to uses has been fre- 
quently announced in the United States,?> although 
the better reason would appear to support the hold- 
ing that the requirement of such a consideration and 
the distinction in this regard between a covenant 
to stand seized and a deed of bargain and sale 
being based upon the English statute of enrollments 
should not be followed, where the provisions of that 
statute do not apply.?° It is not, however, neces- 
sary to express any consideration ;*7 and, where there 
are both a money consideration and a relation of 
blood, such a covenant may be raised in equity.?9 

[§ 28] 3. Bargain and Sale—a. Historical. A 
bargain and sale of lands was, before the statute of 
uses, merely a contract to convey for a pecuniary 
consideration, in consequence whereof equity re- 
garded the bargainor as trustee or seized to the 
use of the bargainee, and no deed or writing was 
necessary.2° The statute of uses, dispensing with 
livery of seizin, vested in such bargainee the com- 
plete ownership.*? 

Statute of enrollment. To prevent clandestine 
conveyances thus made possible, parliament at the 
same session enacted that a bargain and sale, in 
order to inure to pass a freehold, must be made by 
indenture, and enrolled in Westminster Hall, or with 
the custos rotuloram of the county, within six 
months,?2 


sawn into plank’’| ten, 75 N. C. 413 (holding that there 


N. R. 270, 127 Reprint 466. 

18. 2 Blackstone Comm. p 327; 
Bracton lib 2 fol 16; Coke Litt. p 
226b; 1 Rolle Abr. p 590. 

19. 27 Hen. VIII c 10. 

[a] In New Brunswick the statute 
has been held to be in force. 
v. McFadden, 2 N. B. 160. 

20. See infra § 129. 

21. See Trusts [39 Cyc 204]. 

22. See Trusts [39 Cyc 205]. 

23. Corwin v. Corwin, 9 Barb. 
219 [rev on other grounds 6 N. Y. 
Bar; Dinkins v. Samuel, 44 S. C. L. 


24. Kinsler v. Clark, 30 8S. C. L. 
170; Chancellor v. Windham, 30 S. 
Cc. L. 161, 42 AmD 411. 

[a] Possession.—Covenants to 
stand seized operated without trans- 
mutation of possession. The seizin 
followed the use, and vested in the 
beneficiary by force of the statute 
alone, and this although the cestui 
que use nad never seen the land. Be- 
dell’s Case, 7 Coke 40a, 77 Reprint 
470; 2 Blackstone Comm. p 338. 

{b] Such a covenant is raised: 
(1) By a conveyance in the form of 
a deed from a husband to a wife, 
even though it embraces personalty. 
Watson y. Watson, 24 S. C. 228, 58 
AmR 247. (2) By a conveyance to a 
son, operating as a covenant to stand 
seized to the grantor during his life 
and after his death to the use of 
his wife for life. Jackson v. Swart, 
20 Johns. (N. Y.) 85. (3) By a con- 
veyance to a son to operate to the 
use of the grantee (Sasser v. Blyth, 
2 N. C. 259; Slade v. Smith, 2 N. C. 


248) (4) during life and for his chil-/| 


dren after his death (Borden v. 
Thomas, 28 N. C. 209). (5) By a 
conveyance to children operating to 


their use. Barry v. Shelby, 4 Hayw. 
(Tenn.) 229. (6) By a conveyance to 
a cousin. Dinkins v. Samuel, 44 S. 
Cc. L. 66. (7) A deed between two 


brothers that on the death of either 
the survivor should be his heir and 
take and enjoy his property is such 
a covenant. Fisher v. Streckler, 10 
Pa. 348, 51 AmD 488. (8) So an 
agreement by deed reciting that lands 
were purchased jointly “for promot- 
ing the joint interests of the par- 
ties, by securing to them the timber 


Doe} 


will operate as a covenant on the 
part of each, to stand seized to the 
use of the other, or the individual 
use of. the interest in the growing 
timber. Blackburn v. Baker, 1 Ala. 
ay dpe YY 17 

Creation of future estate by cove- 
nant to stand seized see infra § 294. 

25. Me.—Gault v. Hall, 26 Me. 561; 
Green y. Thomas, 11 Me. 318; Emery 
v. Chase, 5 Me. 232. 

N. H.—Rollins v. Riley, 44 N. H. 
RE eS hea v. Campbell, 14 N. H. 


N. Y.—Corwin vy. Corwin, 9 Barb. 
219 [rev on other grounds 6 N. Y. 
342, 57 AmD 453]; Jackson v. Delan- 
cey, 4 Cow. 427; Jackson v. Cadwell, 
1 Cow. 622; Jackson vy. Sebring, 16 
Johns. 515,.8 AmD 357; Frazer v. 
Western, 1 Barb. Ch. 220 [aff How. A. 
Cas. 448, 4 HowPr 291]. 

N. C.—Cobb y. Hines, 44 N, C. 343, 
59 AmD 559. 

Oh.—Thompson y. Thompson, 17 
Oh. St. 649. 

Pa.—Vanhorn vy. Harrison, 1 Dall. 
137, 1 AmD 229. 

Eng.—Wiseman’s Case, 2 Coke 15a, 
76 Reprint 418; Smith v. Risley, Cro. 
Car. 529, 79 Reprint 1058; Blitheman 
v. Blitheman, Cro. Eliz. 280, 78 Re- 
print 534; Cross v. Faustenditch, Cro. 
Jac. 181, 79 Reprint 157; Englefield’s 
Case, Jenk. 267; Whaley v. Tankard, 
2 Lev. 54, 83 Reprint 445; Harrison 
v. Austin, 3 Mod. 237, 87 Reprint 154; 
Sharington vy. Strotton, Plowd. 298, 
75 Reprint 454; Goodtitle v. Petto, 
Str. 934, 93 Reprint 951; Hore v. 
Dix, [cit Samon v. Jones, 2 Vent. 
319, 86 Reprint 463]; Samon vy. Jones, 
2 Vent. 318, 86 Reprint 463; Doe v. 
Salkeld, Willes 673, 125 Reprint 1379; 
Doe v. Simpson, 2 Wils. C. P. 22, 
95 Reprint 664; Rivett v. Godson, W. 
Jones 179, 82 Reprint 95. 

[a] “Affinity by marriage is not 
a consideration on which a covenant 
to stand seised can be maintained.” 
Otherwise of “a deed in consideration 
of marriage properly speaking; viz. 
of marriage to be had. This is a 
valuable consideration.” Corwin v. 
Corwin, 6 N. Y. 342, 344, 57 AmD 
453 [rev 9 Barb. 219]. 

26. Trafton v. Hawes, 102 Mass. 
533, 3 AmR 494. See Ward v. Woo- 


may also be a limitation over to one, 
in a deed of gift to another, which 
will be valid as a covenant to stand 
seized to the use of the former). 

. U. S. Bank v. Housman, 6 
Paige (N. Y,) 526; Sprague v. Woods, 
4 Watts & S!(Pa.)- 192. 

[a] A- mutual agreement between 
brothers, that upon the death of one. 
without issue the survivor should be 
heir and take and enjoy the other’s 
property, was held a conveyance as 
a covenant to stand seized. Fisher v. 
Strickler, 10 Pa. 348, 51 AmD 488. 

28. Brewer v. Hardy, 22. Pick. 
(Mass.) 376, 33 AmD 747 (from fa- 
ther to daughter); Jackson v. Duns- 
bagh, 1 Johns. Cas. (N. Y.) 91. 

29. Sprague v. Woods, 4 Watts & 
Sera. yotsz. 

30. Foxe’s Case, 8 Coke 93b, 77 
Reprint 616; Grey v. Edwards, 4 Leon. 
110, 74 Reprint 763; Sharington v. 
Strotton, Plowd. 298, 75 Reprint 454; 
2 Blackstone Comm. p 338; Coke Litt. 
p 48a note 310. 

31. 27 Hen, VIII c 10. 

{a] The bargain (1) vests the use, 
whereupon the possession is vested 
by the statute. Wyman v. Brown, 
50 Me. 139; Chenery v. Stevens, 97 
Mass. 77; Slifer v. Beates, 9 Serge. & 
R. (Pa.) 166; Eustace v. Scawen, Cro. 
Jac. 696, 97 Reprint 604. (2) Bar- 
gain and sale is a kind of real con- 
tract whereby the bargainor for some 
pecuniary consideration bargains and 
sells, that is, contracts to cunvey, the 
land to the bargainee, and becomes 
by such a bargain a trustee for, or 
seized to the use of, the bargainee; 
and then when the statute of uses 
completes the purchase, the bargain 
vests the use and the statute vests 
the possession. Lewis v. Yates, 62 
W. Va. 575, 59 SE 1073, 1082; An- 
derson L. D.; 2 Blackstone Comm. p 
388. See also 7 C. J. p 921. 

[b] Virginia, although feoff- 
ment, including livery of seizin and 
deeds of lease and release and cove- 
nant to stand seized to uses, was 
sometimes used, the deed of bargain 
and sale was the ordinary convey- 
ance of land which prevailed before 
the Code of 1849 took effect in 1850. 
Ocheltree v. McClung, 7 W. Va. 232. 

32. 27 Hen VIII c 16. See Mar- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 29-31] 


[§ 29] b. Characteristics. 


[§ 30] 


c. 


shall v. Fisk, 6 Mass. 24, 4 AmD 76 
(where this statute was held not to 
be in force in Massachusetts); Doe 
v. McFadden, 2 N. 160 (where 
the purpose ard history of this stat- 
ute was fully considered, and it was 
held to be in force in the province of 
New Brunswick, so that an unregis- 
tered deed of bargain and sale was 
held not to be sufficient to pass an 
estate of inheritance). 

33. Chiles v. Conley, 2 Dana (Ky.) 
21; Waldron v. Pigeon Coal Co., 61 W. 
Va. 280, 284, 56 SE 492 [quot Cyc]; 


Mariner v. Oconto Land Co., 142 Wis. | 


531, 126 NW 34. See Egener v. Hove- 
kamp, 134 Ky. 224, 119 SW 818 (hold- 
ing that a deed in question was one 
of bargain and sale, and not of par- 
tition). 

[a] Under the statute of uses 
[Code (1899) ¢ 71 § 14; Code (1906) 
§ 3033], any writing signed and 
sealed, by which, for a valuable con- 
sideration, one person sells land to 
another, is a deed of bargain and sale 
passing legal title. Waldron v. Pig- 
eon Coal Co., 61 W. Va. 280, 284, 
56 SE 492 [quot Cyc]. 

[b] A deed conveying for a cer- 
tain consideration all the grantor’s 
title and interest in the premises de- 
scribed, and covenanting to have and 
to holi such premises unto the gran- 
“tee, his heirs and assigns forever, 
and signed by the grantor and attest- 
ed by witnesses, is a good bargain 
and sale of the land. Sanders v. 
Hartzog, 6 S. C. 479. 

{e] A mortgagee in fee of lands 
executed a deed, granting and trans- 
ferring his interest and estate in the 
mortgage and in the mortgaged prem- 
ises to A, and making A his attor- 
ney to collect the mortgage debt, in 
the mortgagee’s name, to A’s own 
use, but not otherwise assigning in 
terms the said debt. It was held that 
the instrument was a deed of bargain 
and sale of the mortgaged premises, 
which passed the use to A, and that 
the statute of uses transferred to A 
the possession. Givan v. Tout, 7 

. Blackf. (Ind.) 210. 

[d] Need not express that the 
conveyance is to the use of the bar- 
gainee.—It is superfluous in a deed 
of bargain and sale to express that 
the land is to be held to the use of 
the bargainee, and the omission of 
such a declaration is of no impor- 
ar Gamble v. Rees, 6 U. C. Q. B. 

34. Nelson v. Davis, 35 Ind. 474. 
And see cases infra this note. 

[a] Where the habendum was 
“unto them, the said B. and C., as 
trustees for the said D., and for her 
sole and proper benefit and behoof, 
and for no other purpose whatever, 
during the natural life of the said 
D., and at her death to descend to 
the children of the said D., if any 
she have, and if not, to her assigns 
forever,” the instrument was a deed 
of bargain and sale. Nelson v. Da- 
vis, 35 Ind. 474, 475. 

{b] Where, under a statute, the 
common mode of assurance is a deed 
of bargain and sale operating under 
the statute of uses, the words “bar- 
gains and sells unto the sole and 
separate use” of the grantee will 


Any writing that 
sufficiently identifies the parties, describes the land, 
acknowledges a sale in fee of the vendor’s right for 
a valuable consideration, and is signed and sealed 
by the grantor and duly attested is held to be a 
good deed of bargain and sale.?* 
will be none the less valid because the words used ** 
are those of quitclaim and release.** 

Consideration. A conveyance by bar- 
gain and sale requires a valuable consideration,*® 
although it need not be expressed in the deed.** 
there is a good consideration, it may operate as a 
covenant to stand seized,** and if there is no con- 
sideration, as a feoffment if there is livery of 


| grantee. 
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seizin.*® 


lands for years 


And the deed 


land by reason 
If 


without being 


mean in equity “bargains and sells 
unto” the grantee and to the only 
“proper use and behoof of” the said 
Pascault vy. Cochran, 34 Fed. 


Bay Words raising use.—In deeds 
of bargain and sale, designed to 
transfer title to lands by the aid 
of the statute of uses, no particular 
torm of words is necessary; any 
words which show the intention are 
sufficient. Any words that will raise 
a use will amount to a bargain and 
sale. Long Island R. Co..v. Conklin, 
Perea Y. 572 [aff 32 Barb. 381]. 
are not necessary to constitute a deed 
of bargain and sale, in order to pass 
a fee simple or less estate in land} 
under the statutes of uses. 
v. Lafferty, 1 Whart. 
To same effect French v. French, 3 
N. 234. 

35. Holland v. Rogers, 33 Ark. 251 
[eit Witter v. Biscoe, 13 Ark. 422];)} 
Cook v. Smith, 107 Tex. 119, 174 SW 
1094 [rev (Civ. A.) 142 SW 26]; Pear- |} 
son v. Mulholland, 17 Ont. 502. See 
Burns v. Young, 40 N. S. 199 (where 
words were “bargained, sold and quit- 
claimed”). 

{a] The words “remise, release, 
and forever quitclaim” or the words 
‘release and assign’ will raise aj} 
use by way of bargain and sale.} 
Lynch vy. Livingston, 6 
Jackson v. Fish, 10 Johns. 


358. 


(Neo-Y.)a 


456. 

36. Ill—Redmond vy. Cass, 226 Ill. 
120, 80 NE 708. 

Iowa.—Wilson vy. Irish, 62 Iowa 
260, 17 NW 511. 

Ky.—Chiles v. Conley, 2 Dana 21;! 


Chiles vy. Coleman, 2 A. K. Marsh. 
296, 12 AmD 396. 

Me.—Gault v. Hall, 26 Me. 561. 

Md.—Busey v. Reese, 38 Md. 264; 
Cheney v. Watkins, 1 Harr. & J. 527, 
2 AmD 530. And eens fg og Vv. 
Cromwell, 7 Gill & J. 15 

Mo. —Perry v. Price, ~ ‘Mo. 553. 

N. H.—Pritchard v. Brown, 4 N. H. 
ae 17 AmD 431. 


J.—Brittin v. Freeman, 17 N. J.! 


L. ty 
N. Y¥.—Wood v. Chapin, 13 .N. Y. 
509, 67 AmD 62; Corwin v. Corwin, 


6 N. Y. 342, 57 AmD 453 [aff 9 Barb. 


219]; Schott v. Burton, 13 Barb. 173; 
Lynch v. Livingston, 8 Barb. 463 [aff 
6 N. Y. 423]; Jackson v. Leek, 19 
Wend. 339; Jackson v. McKenny, 
Wend. 233, 20 AmD 690; Jackson v. 


Pike, 9 Cow. 69; Jackson v. Delancey, | 


4 Cow. 427; Jackson v. Cadwell, 1 
Cow. 622; Jackson v. Root, 18 Johns. 


60; Jackson v. Sebring, 16 Johns. 515, | 
8 AmD 357: Jackson v. Florence, 16 


Johns. 47; Jackson v. Fish, 10 Johns. 
456; Jackson vy. Alexander, 3 Johns. 
484, 3 AmD 517. 

N. C.—Jackson v. Hampton, 30 N. 
C. 457; Springs v. Hanks, 27 N. C. 30. 

Oh.—Thompson v. Thompson, 3 Oh. 
Dee. (Reprint) 468, 6 AmLRegNS 26. 

Pa.—Boardman v. Dean, 34 Pa. 252; 
1 Watts & Ss. 


15 S. 


oe v. Patterson, 
o 
S. C.—Singleton v. Bremar, 
c. L. 12, 17 AmD 699. 
Tenn.—Jackson v. Dillon, 2 Overt. 


61. 
Vt.—Wood v. Beach, 7 Vt. 


522, 


The words “bargain and sell’, 


Krider | 
(Pa.) 3038, 315. | 


Ny Wis 42254 


3 | 


[18C.J.] 155 


[§ 31] 4. Lease and Release. A conveyance by 
lease and release is effected by creating a use in 


by means of a bargain and sale. 


The statute of uses annexes a constructive posses- 
sion, thus executing the use, and creating a lease in 
possession, whereupon, a release being executed to 
the lessee, an estate in fee is vested in him. This 
mode of conveyance came to be much used in Eng- 


of the fact that leases by bargain 


and sale, having been omitted from the statute of 
enrollments, were executed by the statute of uses 


enrolled.4° It was abolished in 


| Va.—Claiborne v. Henderson, 3 
Hen. & M. (13 Va.) 322. 

[a] The payment of the consider- 
ation mentioned in a deed of bargain 
and sale is necessary to transfer the 
use and render the instrument opera- 
tive and effective. Boardman v. Dean, 

| 34 Pa. 252. See Meriam v. Harsen, 4 
|HowPr (N. Y.) 446, 2 Barb. Ch. 232 
dees 4 Edw. 701. 

{b] A covenant to perform per- 
|sonal services for the grantor is a 
| sufficient consideration to support a 
deed of bargain and sale. Young vy. 
| Ringo, 1 T. B. Mon. (Ky.) 30. 

37. Mo.—Perry v. Price, 1 Mo. 553. 


N.. H.—Underwood vy. Campbell, 
| 14; N. ars 393. 

} Neo Y.—Wood vy. Chapin, 13 N. Y. 
509, 67 AmD 62. 

bau C.—Springs v. Hanks, 27 N. C. 
} 'e 


45 a Seger v. Woods, 4 Watts & 
1 
oo .—Jackson vy. Dillon, 2 Overt. 

{a] Support as consideration —A 
| deed of the mother of the vendees, 
| duly executed and made “in consider- 
{ation of her support during her nat- 
|} ural life by the vendees,” is valid as 
}a bargain and sale. Salms vy. Martin, 
| 63 N. C. 608, 609. 

[b] Consideration need not be ade- 
quate.—The consideration, to be suffi- 
cient, need not be adequate; it need 


only be valuable, however small. 
| Maccubbin v. Cromwell, 7 Gill & J. 
| (Md.) 157; Bell v. Scammon, 15 N. H. 


| | 381, 41 AmD _706; Corwin v. Corwin, 6 
N. Y. 342, 57 AmD 453; Ocheltree v. 
| McClung, 7)W.. Va. 232. 

[ec] Payment by one of several 
| grantees of a consideration inures to 
| the benefit of all who consent to take 
under the deed. Maccubbin v. Crom- 
well, 7 Gill & J. (Md.) 157. 

{d] A payment by a remainder- 
man operates in favor of all grantees. 
Royster v. Royster, 61 N. C. 226. 

38. Ala.—Horton v. Sledge, 29 Ala. 
478. 

Iowa.—Switzer v. Knapps, 10 Iowa 
72, 74 AmD 375. 


Md.—Cheney v. Watkins, 1 Harr. 
& J. 527, 2 AmD 530. 

Mass.—Gale v. Coburn, 18 Pick. 
| 397. 
| Miss.—Wall v. Wall, 30 Miss. 91, 64 
AmD ote. 
| N. Y¥.—U. S. Bank v. Housman, 6 
Paige 526. 

Pa.—Eckman vy. Eckman, 68 Pa. 
460. 


Ont.—Dunlap v. Dunlap, 6 Ont. 141. 


39. See supra § 12. 
40. .4 Kent Comm. p 494. 
{a] Method of conveyance by 


\lease and release——A bargain and 
sale for a year was made by the ven- 
dor to the person to whom the lands 
were to be conveyed; by this, equity 
|raised a use in the bargainee, with- 
out any enrollment, to which the 
statute of uses transferred the pos- 
session. Thus the bargainee became 
immediately capable of accepting a 
common-law release of the freehold 
and reversion without livery of seiz- 
in, and, accordingly, a release was 
made to him, dated the day next after 
the day of the date of, the bargain 
and sale, and this was considered as 


156 [18 C.3.] 


1841.41 


ent.*? 


[§ 32] 


C. Quitclaim. 
vey, 


at the time.4?% 


equal to a feoffment. Lutwich vy. 
Mitton, Cro, Jac. 604, 79 Reprint 604; 
Barker vy. Keat, 2 Mod. 249, 86 Re- 
print 1054; 2 Blackstone Comm. p 
339; Coke Litt. p 272a note 231; Wil- 
liams Real Prop. p 180 et seq. 

{b] Wo consideration is essential 
to the release (1) because it oper- 
ates as a, common-law conveyance; 
but a valuable consideration is neces- 
sary to raise a use in the lease or 
bargain and sale. Shortridge v. Lam- 
plugh, 2 Ld. Raym. 798, 92 Reprint 


38, 7 Mod. 71, 87 Reprint 1102, 2 
Salk. 678, 91 Reprint 576; Barker v. 
Keat, 2,Mod. 249, 86 Reprint 1054. 


(2) This consideration, however, may 
be merely nominal, as a peppercorn. 
Barker v. Keat, supra; Challis Real 
Prop. pp 337, 3238 (where it is said: 
“The fact that the bargain and gale 
for a year, which was the foundation 
of the conveyance by lease and re- 
lease, was expressed to be made for 
a nominal consideration that was in 
fact never paid, does not form any 
exception to the rule, that a bargain 
and sale must, in order to effect as a 
bargain and sale, be made for valua- 
ble consideration. The lease did not 
operate aS a conveyance until it was 
perfected by the release; and both 
stages formed together one transac- 
tion. The acknowledgment of the fic- 
titious consideration in the lease op- 
erated as an estoppel at law; and by 
the release, even though it were made 
for no consideration, the assurance 
became complete at law, without any 
need to resort to the equitable doc- 
trine of bargains and sales. This 
assurance is therefore no exception 
to the rule, because it did not take 
effect by the means contemplated by 
the rule. Though the lease is com- 
monly styled a ‘bargain and sale,’ yet 
it was not in fact a bargain and sale 
in the same sense as the bargains 
and sales which are within the mean- 
ing of the Statute of Enrolments”); 
Williams Real Prop. p 186. 

41. St. 8 & 9 Vict. c 106 (which 
also prescribed a statutory form). 

42. Hall v. Ashby, 9 Oh. 96. But 
see Lewis v. Beall, 4 Harr. & M. 
(Md.) 488 (where it was held that 
a person seized in law but not in ac- 
tual possession of lands in fee, no 
person being in actual possession, 
may for a valuable consideration con- 
vey the same by lease and release); 
Craig v. Pinson, 25 S. ets. OTS 
(where it is said: “It is very cer- 
tain that lease and release was the 
usual conveyance of land in South 
Carolina, previous to 1795, notwith- 
standing other conveyances were re- 
garded as legally valid’’). 

424%. Van Rensselaer, v. Kearney, 
11, How. (U. 8.) 297, 13 Li ed. 703; 
Harrison vy. Boring, 44 Tex. 255. 

“A qguit-claim deed has with us 
nearly the same effect as a release at 
common law.” Harrison v. Boring, 
44 Tex. 255, 261%. 

Interest created or quitclaim deed 
see infra §§ 298-301. 

43. 2a ag First Nat. Bank v. 


It was used in America only at an early pe- 
riod, the reason for its employment not being pres- 


A quitelaim deed is one 
which purports to convey, and is understood to con- 
nothing more than the interest or estate of 
which the grantor is seized or possessed, if any, 
Whether a deed is a quitclaim de- 
pends largely upon the words used, but it may be in-’ 
ferred, not only from the terms of the deed, but from 
the adequacy of the price given, and other circum- 
stances showing the purpose of the instrument, and 
it is not to be determined by the mere omission of 
the covenant of general warranty of title.** 
substance it is similar to an original common-law 
deed, creating an estate, and not requiring for its 
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the grantee.*4 
[§ 33] 


In 


Timmins, 4: Alaska 242; Cook v. 
Smith, 107 Tex. 119, 174 SW 1094 
[rev (Civ. A.) 142 SW 26]; Taylor v. 
Harrison, 47 Tex. 454, 26 AmR 304; 
Barksdale vy, Benskin, (Tex. Civ. A.) 
194 SW 402; Pridgen vy. Cook, (Tex. 
Civ. A.) 184 SW 713; Baldwin v. 
Drew, (Tex. Civ. A.) 180 SW 614. 

44. McAnaw vy. Tiffin, 143 Mo. 667, 
45 SW 656. 

[a] A deed is a quitclaim (1) 
where it employs the word “quit- 
claim” in connection with the words 
“bargain,” “sell,” ete. and expressly 
limits its granting effect to the 
“right, title, interest, estate, claim 
and demand” of the grantor. Der- 
rick v. Brown, 66 Ala, 162, 167; 
Schmitton v. Dunham, (Tex. Civ. A.) 
142 SW 941; Smith v. Cook, (Tex. 
Civ. A.) 142 SW 26. (2) A deed is 
also only a quitclaim which recites 
that the grantors grant, bargain, and 
sell unto the grantee all their “right, 
title, claim and interest in and to the 
following described land,” ete. and 
that they for themselves and their 
‘heirs and assigns, warrant and 
defend the same unto the said” gran- 
tee. Reynolds v. Shaver, 59 Ark. 299, 
27 SW: 78, 43 AmSR 36. (3) So a 
deed which contains the words “bar- 
gain and sell” is a quitclaim, where 
it conveys all the grantor’s right, 
title, and interest in the property and 
not the land itself. Wightman v. 
Spofford, 56 Iowa 145, 8 NW 680. (4) 
It is also a quiteclaim where in the 
granting part the printed words “for- 
ever, a certain piece of land lying 
and being” were stricken out, and the 
words “all my right, title, and inter- 
est in and unto” were written in lieu 
thereof, the habendum being ‘the 
above granted and bargained prem- 


eee Cummings vy. Dearborn, 56 Vt. 
[b] A deed is not a quitclaim, (1) 


but one of bargain and saie, where it 
declared that the grantor did there- 
by “alien, release, grant, bargain, sell 
and convey” to the grantee, his heirs 
and assigns, the “undivided one-half 
(%) of all and singular the lands 
lying and being in the State of Ore- 
gon, granted or intended to be grant- 
ed to the State of Oregon by the act 
of Congress,” “to have and to hold 
all and singular the lands and prem- 
ises hereby conveyed,” and “all the 


right, title and interest” of the 
grantor therein. U. 8. v. California, 
ete.,, Land Co., 148 U. S. 31, 46, °13 


SCt 458, 37 L. ed. 354 [aff 49 Fed. 496, 
1 CCA +880]. See also LAS 

Dallas Military Road Co., 148 U. Ss 
49, 13 SCt 465, 37 L. ed. 362. (2) So 
a deed is an absolute conveyance 
and not a quitclaim, where by it the 
grantor assumes to “sell, alienate, 
convey, and quitclaim ... the fol- 
lowing described tract of land.” Ab- 
ernathy v. Stone, 81 Tex. 430, 482, 16 
SW 1102. (3) Again a deed is not 
a mere quitclaim which contains the 
words ‘do hereby sell and convey 
unto” (Sibley v. Bullis, 40 Iowa 429); 
(4) or where it contains the words 


[§§ 31-33 


operation any estate in possession or otherwise in 
The word ‘‘quitclaim’’ is equiva- 
lent in meaning to the term ‘‘release.’’ 4° 

D. Modern Forms. 
United States there are statutes setting forth cer- 
tain short and convenient forms of deeds and de- 
claring the effect to be given to the clauses or pro- 
visions thereof.*® 
seded existing forms, but have merely given a cer- 
tain effect to the statutory form.‘7 Ordinarily in the. 
United States, particularly under the effect of re- 
cording acts abolishing the necessity of livery of 
seizin, a deed will be construed as having the ef- 
feet of a feoffment with a livery of seizin, or as a 
deed under the statute of uses, in such a way as 
best to accomplish the intention of the parties,*® or 


In many of the 


These statutes have not super- 


“have bargained, sold and quit- 
claimed, and by these presents do 
bargain, sell and quiteclaim” “all 
our right, title and interest, estates, 
claim and demand, both at law and in 
equity, and as well in possession as 
in expectancy” (Wilson v. Irish, 62 
Iowa 260, 266, 17 NW 511); (5) or 
which uses “bargain, sold and trans- 
fer” (Southern Iron, etc., Co. v. 
Schwoon, 124 Tenn. 176, 135 SW 785), 
(6) or where the granting clause is 
“do hereby sell and convey unto... 
the following described land’ (Mc- 
Bride v. Caldwell, 142 Iowa 228, 119 
NW 741); (7) or which recites that 
the grantor does “give, grant, remise, 
release, and forever quitclaim” all 
the right and title the grantor has or 
ought to have in and to the property 
described (Hitt v. Caney Fork Gulf 
Coal Co., 124 Tenn. 334, 189 SW 693); 
(8) or where certain land is demised, 
released, and quitclaimed to a speci- 
fied person, his heirs and assigns, 
containing a covenant that the land 
is free from, all encumbrances made 
or suffered by him, and that he will 
warrant the same to the grantee, his 
heirs and assigns, against the claims 
and demands of all persons claiming 
by, through, or under the grantor but 
against none others (Bourque  v, 
Chappell, 2 N. B. Eq. 187). (9) From 
the language “ ‘Do by these presents 
sell, convey, remise, release, and quit 
claim unto’... we think it quite 
clear that the parties intended by 
this instrument to convey the land 
itself, and that it is not simply a 
quit claim deed.” Garrett v. Chris- 
topher, 74 Tex. 458, 454, 12 SW 67, 15 
AmSR 850. (10) And a deed is not 
strictly a quitclaim where the words 
“bargain, sell, and quitclaim’’ are 
used. Touchard v. Crow, 20 Cal. 150, 
81 AmD 108. 

[ec] A special warranty (1) in a 
deed does not necessarily render it a 
quiteclaim (McBride v. Caldwell, 142 
Iowa 228, 119 NW 741), (2) although 
such fact may be significant in con- 
nection with a granting clause where- 
in the word “quitclaimed” is used 
(Merriman y. Blalack, 56 Tex. Civ. A. 
594, 121 SW 552). Q@) A deed of the 
form prescribed by Code (1899) c 72 
§ 1 containing the words ‘“‘do grant,” 
although it contains a covenant of 
only special warranty, will pass the 
very land itself, and all estate, right, 
title, and interest of the grantor 
therein. Dunfee v. Childs, 59 W. Va. 
225, 53 SH 209. 

45. Hill v. Dyer, 3 Me, 441, 445; 
Baldwin v. Drew, (Tex. Civ. A.) 180 
Sw 614, 616. 

Releases see supra § 21. 

46. See statutory provisions. 

47. Evenson v. Webster, 3 S. D. 
382, 53 NW 747, 44 AmSR 802; Wal- 
dron v. Pigeon Coal Co., 61 W. Va. 
280, 56 SE 492. 

48. Eckman v. Eckman, 68 Pa. 460. 
See Bryan vy. Fason, 147 N. C. 284, 
291, 61 SE 71, 74 (where the court’ 
said: “The plaintiffs also contended 
that the deed... is void for want 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 33-35] 


as has been said, a conveyance of land by deed may 
be considered as any species of conveyance neces- 
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sary to effect the intent of the parties to the deed 
and not repugnant to the terms of it.‘? F 


IV. REQUISITES AND VALIDITY 


[§ 34] 


of sufficient consideration to raise a 
use ... because the statute of uses 
converts into a legal estate the use 
which was before only an equitable 
interest, and equity would enforce 
no use where there was not either a 
good or a valuable consideration to 
support it. But this doctrine does 
not apply since the statute concern- 
ing the registration of deeds, reg- 
istration now taking the place of liv- 
ery of seisin. It is for that reason, 
said by the Court in Rowland v. Row- 
land, 93 N. C. 214, 221: ‘Our courts, 
in their policy of relaxing the rigid 
and technical rules of the common 
law, have ‘since extended the con- 
struction so as to bring all of our 
deeds of conveyance within the pur- 
view of that statute. Thus it has 
been held that deeds of bargain and 
sale and covenants to stand seised to 
uses are put on the same footing 
with feoffments at common law, with 
respect to seisin, the declaration of 
uses thereon, and the consideration.’ 
And in Love v. Harbin, 87 N. C. 249, 
252, the Court said: ‘Whatever may 
onee have been our opinion upon the 
subject, it is now the settled rule 
in this State that, by reason of the 
efficacy which the statute gives to 
the fact of their registration, all 
deeds are put upon the footing of 
feoffments which take effect by liv- 
ery of seisin and need no considera- 
tion as between the parties to sup- 
port them’’’); Sprague v. Woods, 4 
Watts & S. (Pa.) 192, 194. (where 
it is said: “By a feoffment with liv- 
ery of seisin, a use may be raised in 
any one in whose favour it is ex- 
pressly declared by the deed, without 
a consideration expressed; and there- 
fore the same thing may be done here 
by a bargain and sale or any other 
form of conveyance duly recorded. It 
is in consequence of these principles 
established by our law in early times, 
that the complex and burthensome 
machinery of lease and release, feoff- 
ments with livery of seisin, and of 
fines and recoveries. adopted in Hng- 
land for the raising of uses, has been 
laid aside here, or rather has never 
been in common use, and the simple 
forms of our deeds containing words 
of bargain and sale, alienation, feoff- 
ment, release and confirmation, or 
something tantamount, have been 
employed to answer all the purposes 
to which the former were applied in 
England’). 

49. Carr v. Richardson, 157 Mass. 
576, 32 NE 958; Marshall v. Fisk, 6 
Mass. 24, 4 AmD 76 

[a] Any form of conveyance that 
will carry into execution the lawful 
objects of the makers, whether the 
form is feoffment, grant, bargain 
and sale, or release, will operate to 
pass title. Foster y. Dennison, 9 Oh. 
121, And compare Dawson v. Daw- 
son, 14 S. C. Hq. 243, 

[b] Use of several operative words. 
—The use of many operative techni- 
cal words, such as “grant,” “bar- 
gain,” “sell,” “alien,” etce., was in- 
troduced in conveyances in order that 
if the instrument would not operate 
in one way, it might in another, and 
if a deed is made by the words “dedi 
et concessi,”’ or “give, grant, bar- 
gain, and sell,” it may amount to a 
grant, feoffment, gift, lease, release, 
confirmation, or surrender, or may 
take effect as a bargain and sale if 
on a pecuniary consideration, or as 
a covenant to stand seized if founded 
on a good consideration, according 

\ 


A. In General. The requisites or essen- 
tials of a deed are: (1) Competent or proper par- 
ties ;°° (2) a proper subject matter ;°+ (3) in at least 
some classes of deeds, a valid consideration ;** (4) a 
written or printed form;°? (5) sufficient and legal 
words;°* (6) reading, if desired, before the execu- 


[§ 35] 


as the intention of the parties may 
best be effectuated. Bryan v. Brad- 
ley, 16 Conn. 474; Barrett v. French, 
1 Conn. 354, 6 AmD 241; Henderson v. 
Sawyer, 99 Ga. 234, 25 SE 312; Adams 
Vv. Guerard, 29 Ga. 651, 76 AmD 624; 
Emery v. Chase, 5 Me. 932: Cheney v. 


Watkins, 1 Harr. & J. (Ma.) 627, 2 
AmD 530; Trafton v. Hawes, 102 
Mass. 533, 3 AmR 494; Brewer v. 


Hardy, 22 Pick. (Mass.) 376, 33 AmD 
747; Russell v. Coffin, 8 Pick. (Mass.) 
443; Cox v. Edwards, 14 Mass. 492; 
Pray v. Pierce, 7 Mass. 381, 5 AmD 
59; Marshall v. Fisk, 6 Mass. 24, 4 
AmD 76; Jackson v. Beach, 1 Johns. 
Cas. (N.. Y.) 399; Okison v. Patter- 
son, 1 Watts & S. (Pa.) 395; Row- 
letts v. Daniel, 4 Munf. (18 Va.) 473; 
Tabb’ v. Baird, 3 Call. (7 Va.) 475; 
Haggerston v. Hanbury, 5 B. & C. 
101, 11 ECL 385, 108 Reprint 37; Hey- 
ward’s Case, 2 "Coke 35a, 76 Reprint 
489; Gibson v. Minet, 1 H. Bl. 569, 126 
Reprint 326; 3Jcudamore v. Crossing, 
1 Mod. 175, 86 Reprint 810, 1 Vent. 
137, 86 Reprint 94; Smith v. Freder- 
ick, 1 Russ. 174, 46 EngCh 154, 38 Re- 
print 68; Dunlap v. Dunlap, 6 Ont. 
141; Seaton v. Lunney, 27 Grant Ch. 
(U. 'C) 169; Mitchell v. Smellie, 20 U. 
CG. G. P. 389. 

ma 2 Blackstone Comm. pp 296, 


As to parties see infra §§ 36-38. 

51. 2 Blackstone Comm. pp 296, 
308. ‘ 

As to subject matter see infra §§ 
39-41. 


52. 2 Blackstone Comm. pp 296, 
308. 

As to consideration see infra §§ 42- 
Ui 

53. 2 Blackstone Comm. pp 297, 
08 ; 


As to form see infra §§ 50-75. 

54. 2 Blackstone Comm. pp 297, 
305, 308. 

As to operative words and parts of 
deed see infra §§ 53-71. 

55. 2 Blackstone Comm. pp 304, 


308. 

[a] That reading is necessary to a 
good execution see Hatton vy. Fish, 
8:SUN ©. 1Q) Bolt: 

{[b] That oral translation by a no- 
tary when the deed is in a language 
not understood by a party is not 
equivalent to reading required by law 
see McAvoy v. Huot, 1 Que. L. 97. 

[c] It is not necessary that the 
deed be read before sealing and de- 
livery, for if the party executes with- 
out hearing, or desiring that it may 
be read, yet it binds him. But an il- 
literate man need not execute a deed 
before it is read to him, or before 
it is read in a language which he un- 
derstands. So too as to a blind man, 
although he be well learned. Comyns 
Dig. tit Fait. 

Signing in ignorance of 
see infra § 145. 


contents 


Pe 2 Blackstone Comm. pp 305, 
As to execution see infra §§ 76-93. 
57. 2 Blackstone Comm. pp. 305, 


308. 
As to signing see infra §§ 80-84. 
mr 2 Blackstone Comm. pp 305, 
As to sealing see infra §§ 85-87. 
[a] To constitute a deed, the par- 
ty executing it must accompany the 
acts of signing, sealing, and deliver- 
ing, with the intention of making 


a deed. Hyman v. Moore, 48 N. C. 
416, 418. 

; ial 2 Blackstone Comm. pp 307, 
08. 


tion ;°5 (7) execution,®® signing,®’ sealing,®® attesta- 
tion ;°® and (8) delivery.°? 

B. What Law Governs. 
a deed is determined in accordance with the law of 
the place where the land conveyed is located,®* with 
the exception made in some eases as to the validity 


The validity of 


ane to attestation see infra §§ 88- 
Ra 2 Blackstone Comm. pp 306, 

As to delivery see infra §§ 94-129. 

[a] Other statements of essen- 
tials.—(1) The necessary elements of 
a valid deed are competent parties, 
a lawful subject matter, a valuable 
consideration, apt words of convey- 
ance and proper execution. Morison 
vy. American Assoc., 110 Va. 91, 65 
SE 469. (2) The essentials of a con- 
veyance of real estate are “compe- 
tent parties, sufficient subject-matter 
or property conveyed, a valid consid- 
eration... the use ofa printed or 
written form, apt and proper words 
of conveyance necessary to show an 
intention to convey, followed by a 
formal signing, execution, and deliv- 
ery to the grantees.” Wimpey v. 
Ledford, (Mo.) 177 SW 302, 308. (38) 
“This word (deed) in the understand- 
ing of the common'law is an instru- 
ment. written in parchment or paper, 
whereunto ten things are necessarily 
incident: viz. First, writing. Sec- 
ondly, in parchment or paper. Third- 
ly, a person able to contract. Fourth- 
ly,: by a sufficient name. Fifthly, a 
person able to be contracted with. 
Sixthly, by a sufficient name. Sev- 
enthly, a thing to be contracted for. 
Highthly, apt words required by law. 
Ninthly, sealing. And tenthly, deliv- 
ery. A deed cannot be written upon 
wood, leather, cloath, or the like, but 
only upon parchment or paper, for 
the writing upon them can be least 
vitiated, altered, or corrupted.” Coke 
Litt. p 35b. 

{b] In Georgia, Civ. Code (1895) § 
3599, provides that a: deed to lands 
must be in writing, signed by the 
maker, attested by at least two wit- 
nesses and. delivered to the purchaser 
or some one for him, and be made 
on a valuable or good consideration, 
and a seal is not essential. Atlanta, 
ete., Co. v. McKinney, 124 Ga. 929, 
53 SE 701, 110 AmSR 215, 6 LRANS 

[ec] In Kentucky, under an early 
decision, the requisites are only that 
the deed be in writing, signed, sealed, 
and delivered. Sicard v. Davis, 6 Pet. 
(U. S.) 124, 8 L. ed. 342. 

61. U. S—AIl v. All, 250 Fed. 120. 
suas neon v. Walker, 64 Ala. 

Ariz.—Maconchy v. Delehanty, 11 
Ariz. 366, 95 P 109, 17 LRANS 173, 21 
AnnCas 1038. 

Conn.—New Haven Trust Co. v. 
Camp, 83 Conn. 360, 76 A 1100; New 
Haven Trust Co. v. Camp, 81 Conn. 
539, 71 A 788. 


Ind.—Robards v. Marley, 80 -Ind. 
185; Butterfield v. Beall, 3 Ind. 203. 
Iowa.—Norris v. Lloyd, 168 NW 


557; Loving v. Pairo, 10 Iowa 282, 77 
AmD 108. 

La.—Larendon’s Suce., 39 La. Ann. 
952, 3 S 219; Rabun v. Rabun, 15 La. 
Ann. 471; Tillman v. Mosely, 14 La. 
Ann 710 (both cases of conveyances 
of slaves). 

Md.—Harper v. Hampton, 1 Harr. 
& J. 622. 

Mich.—Palmer v. Mason, 42 Mich. 
146, 3 NW 945. 

Mo.—State v. Clark, 178 Mo. 20, 76 
SW 1007; Miller v. Dunn, 62 Mo, 216; 
Depas v. Mayo, 11 Mo. 314, 49° AmD 
88. 

Nebr.—Roode v. State, 5 Nebr. 174, 
25 AmR 475. 

N. Y.—Nicholson v. Leavitt, 4 
Sandf. 252, 9 NYLegObs 105 [rev 6 
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and matters relating to the form of execution whieh 
eommonly by statute are recognized as valid im the | 
jurisdiction in which the land is situated, if-in ae- 
cordance with the law of the jurisdiction im which | 
the deed is exeeuied™ Where a deed is sufficient | 
in form and mode of excention to pass a good title 
at the time it is made, such iitle will not be di- 
vested by any subsequent change of law as to the 
form or solemnities of the conveyance Where the 
question is as to the pizee of contracting with refer- 
ence to a contract evidenced by a deed, it is held | 
that the contract is made where the deed is delivered, 
and net where it is prepared and signed, f 
[§ 36] © Parties—1. In General There must | 
be a grantor and 2 grantee in order that there may | 
NM. ¥. 5191. Netr—Green v. 
N. C—Smith vy. ineram, 129 N.C. 117, 16 NW SS. 


196, 49 SE 984, 61 LEA 27%. 
Pa—Donaldson vy. Phillips, 
178, 35 AmD 614. 


12 

Ports BRico-Piantations Coa vw. 
Smith. 22 Ports Rico 363. 

& D—Bowdle vy Jencks, 18 SS D. 
20, 59 NW 9% See Joy v. Widland 
Stzte 2 & DPD 262, 122 NW 
| 244, 12% NW 147 (hold 
i, under Civ. Code § 246, pre 
Widing that real property within 
State is governed by the lew of 
si2aie except where title is in the! ete, Co vy. Mayo, 
United States, title ts realty situated | 523. 
in the state could not be conveyed by 
Operation of the law of Nebreskz). 

Tex. Parneti v Pool, 23 Tex. 317. 

Wi—internationzi Paper Co. vw. 
Bellows FPalis Cenzi Cs, 169 A 
Harmon y. Tait, Trier 6 

Wit —iynidon Lumber Cs. v. Saw- 
seis ee Wis 525. 116 NW 255 

a 


P2.—Criswell vy. 


563. 


S) 166, 21 L. et 


24 A 628, 36 AmSR 


the} ¥. 
the 274 39 


Cagacity and 
infra $§ 131-136. 

Desizguction aud 
ties sce infra $F 
Persons in 


ve 


ase 

G@) A eonves- 
ance vicar pope rcoer of tends in 
Mississi to 2 Mississippi corpore- 
tion whose officers and stockholders 
are resigents of Mississippi, by 2 


5 5B 
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wad mation Set or ee 


On— Poster vw. Dennison, $ Oh. 121. 


&. Hanrick v. Barton, 16 Well (Uw. 


Ranger, 133 Ped. 453, 66 CCA 227. 
&. eum v. Birchall, 156 Pa i64,| ler vy. McAlister, 197 IL 72, 64 NE 


@, Dufticld v. Daficld, 26% IL 29, 
16¢ NE 672, AnnC2si916D 259; Weini | 196. 
I 


assent of parties sce 


54-37. 


representa-_ 
see Execators and Ad-| - C.-—Thompson vw. John L. 
tasmistrators [if Cye $22}; Guardian | Lumber Co. 166 N. C 226, 84 
and Ward [21 Cre #2]: Trusts Ee | 
Cye 2643; Receivers [34 Cye 265]. 
deed see Infants [22 Cye 


Warriced womens decdg sce 
band and Wife {21 Cre 1326]. 


be a valid deed.* There must be a grantee capable _ 
of taking * and of holding in his own right or as 
trustee.* The grantee must not be a fictitious per- : 
son.” He must be in esse,7° except where the deed 
operates as a creation of a future interest," as, for 
example, a remainder,’ or where the common-law 
tule is altered by statute* Henee a child in ventre 
$4 mére cannot take as donee by a common-law con- 
veyanee."* Nor is an unborn child, although shortly 

t or a child born after exeention but before 
delivery of a deed to a named person and his 
brothers and sisters, embraced therein, even though 
before the birth there are no brothers or sisters.” 
But on the contrary a deed will not be declared 
void, on behalf of the grantor who retains the full 
consideration, on the sole ground that the grantee 


Cross, 12 Nebr. cunt dee tee v. Sehroeder, 32 
Conn.—Hewit v. New York, ete, R. 
Co., 79 Conn. 637, 40 A 605... 
—Davis v- Hollingsworth, 113 
Ga_-216, 33 SE $27, $4 AmSR 233. 
| _ ¥il—Douffield v. Duffield, 26% Til 29, 
16% NE 673, AnnCasiSi6D $59; Mil- 


Altemus, 7 Watts 


220; Surghenor v- 


TST. | 234. 


Ind—Harriman wv. Southam, 16 Ind 


owa2—Miller v. Chittenden, 2 Iowa 
American WNet.| 315. Ky 


$i Wa. 182, 33 SE Ky.—Craine wv. Edwards, $2 
| 109, 17 SW 211, 13 KyL 499. 
Mich—Skimmer vy. Grace Church, 54 
| Mich 543, 20 NW 577. 
Mo—Bartlett v. Brown, 121 Mo. 


233, 25 SW 1168; Thomas vy. Wyatt, 31 
mee 12%, 77 AmD 646. 


description of par- 


r 
SE 
pson, 24 N.C. 


(femn—Liliara v. Rucker, § Yerg. 


Tex.—Vineyard v. Heard, (Civ. A) 
167 SW 22: Cameron vy. Truehea 


233; Newsom w 


Hus- 
rt, 


resident of Wisconsin, — ts an | 


Cpiion eomttact meade Wiseonsin 
between the grantor and the princi 
pal siockholders of the corporation 

ing for a2 conveyance either in 


Wisconsin or Tilinsis, is governed by | 


the laws of 


i, and the cove- 


nant of warranty therein ecammnot be 
treatea as separate and independent 


from the contract of conveyance, and 


the rale governing ordinary coniner-| 


Gal contrzcts canrot apply to it. 
Lynfion Lumber Co. y. Sawyer, 123 
Wis. 223, 116 NW 253. 


b tigkis 
ferred by a SecA executed in snother 


state according to its laws, althsu 
insufficient under 6 = 


water vw. Secly, 2 Ped 123,11 
264 


{<] Where there iz no evidence of 
the law of the winte where the lend 
is situate, and 2n action 
im 2nether 


made in execution of such esve-| 
Rant is tested by the lew of the lat) 


Haney v. Marshall, $ MA. 
See Conflict 


ter state. 
19s. 
&. 


igan statute): Moore 
Cas. Nq 9,771. 2 Me- 
Stainte): Rect wy. 
t 23 ¥. Cas. No. 12.636, 4 
MelLesn 229 (Michigan siztnute). 
iii —#2zan v. Connelly, 167 TIL 453. 
ngrasss 


w. Seersonville, cte., | 
Rapid Transit Co, (A) 116 NE 12, 12 | Rot 


{et CreL 
22 PF 586. 


—eeEeeeeEeUe0Q$Qe__——————— Fe me 
Por later canes, developments 2n4 changes in the law sce camulative Annotations, same title. page and note number, — r 
c 1. 


the flaws of the} 
state where the land is situate. At-} 
MeCrary 


possession | 
| or used the property, passed no title 


tinson w. Geer, 42 Kan. 529, | 


@7, Rixford +. Zeigler, 156 Cab 
433, 42 P 1692, 118 AmSR 229; Dut- 
GAA wv. Duffield, 26¢ Il. 25, 164 NE 
672, AmnCasi¥i€D $5%; Douthitte v. 
Stinson, 62 Me. 26%: Jackson +. Cory, 
$ Jeunes. (8. = 333; Sloane v. Me- 


& county cean- 
acksen y. Cory, & Jonns 
CE V_} 385. 


A Geed te the estate of = de 
@2se4 person is void. Summons v. 
Spratt, (Piz.) 1 S 266; 
Beck, 19 Wash. 515, 3$ 

[fe] Titesteztion—A deed to =z Ro- 
tan Catholic church community, 
Which was net 2 corporation either 
| de jure or de facto, and in which in- 
| Strament ma in: 


from the grantor. Rixtord v. Zeig- 
ler, 156 Cal. 433, $% P 1692, 119 Am 


Allen as grantee sce Aliens § 16. 
j as grantees sce 
| Der2ations XIV, «& 


Woman 22 oe see 
Hustand 2nd Wife (21 Cye 1324]. 
Sramtee see Utrefants [22 


vw. Zeigier, 156 Cal 
119 AmSR 229; Jack 


s wv 


pestson, 97 Tenn. 45%, 27 SW 274, 


(29 LRA 423. 
Grant to persom under assumed 
" Bame see infra } 56. 


| (Civ. AL} 165 SW 53. 
f2] “% is a rule asserted from 
eatly thues that no grant can exist 
| without 2 grantee. This is of course 
| axiomatic. The title cannot pass from 
the grantor unless it passes to some 
one. As 4 corollary, it is declared 
in many cases that 2 deed or grant 
_to 2 person who does not exist at the 
| time of the grant is void. Such state- 
ments are unasszilable if properly 
understood. If the grant, in the in- 
tempted to 
has no 
eamnot take effect.” 
| Portage City Bank v. Plank, 141 Wis. 
| 652, pit 124 NW 1606, 125 AmSR 62, 


psi gard eee law nothing 
pessed rs under a grant to a 
deceased Dougherty v. Ed- 
Cas. No. 4,025, 


tiston, 7 FL Brunn. 
Colt Cas. 194. 
Tl. Ky—Hall v. Wright, 121 Ky. 


16, 37 SW 112%, 27 KyL 1185. 
Mess —Hall v. rd, 1 Pick. 27. 
Pa—Huss v. Stephens, 51 Pa. 282; 

Morris v. Stephens, 46 Pa. 2006. 

b a + ia pateoe v. Thompson, 24 N. 
OF 


Cor-| S$. C—Gourdin v. Deas, 27 S$. C. 479, 
4 SE 64 


oe Newsom v. Thompson, 24 N.C. 
p ; 
| % See statgtory provisi 


[a] 
deed to a deceased person, when ac- 
| cepted by his children, vests in them 
| the title that would kave vested in 
grantee if We * Northern Lake 
Ky. 536, 44 SW 


45 N. C. 
‘Pe Ever- 


Biv to 
hele” “child,” een, see Ta 


of 
v. Candie, 178 Tih 3 ee 
A 2 i tne 


Morris 
rey 1636, 69 AmSR 282, 


ons, ’ 
—By St. § 2063, a 


§§ 36-37] 


who paid the consideration died before execution of 
the deed.?® Nor does the rule that a conveyance 
without a grantee capable of receiving the grant is 
void apply to equitable rights growing out of such a 
conveyance.”’ Further, if it was the intention that 
a grant be made to a person in existence, the inten- 
tion of the parties may be effectuated, although the 
grantee is described by the name of a person de- 
ceased.*® 

Conveyance by grantor to himself. A person can- 
not convey to himself alone.’® Hence it has been 
held in a New Brunswick case that, if he conveys 
to himself and others, he will retain no interest un- 
der such a conveyance, but his cograntees will take 
the entire estate as joint tenants.°° But it has been 
held in a more recent decision in the United States 
that, under a conveyance of this nature, the intention 
of the grantor will prevail to prevent the grantees 
other than himself from taking the entire interest.®+ 

Deeds to heirs.®? -A deed to the heirs of a person 
deceased is good,** but it has been held that a con- 
veyance to one and his heirs is invalid, in case the 
person named is not living at the time of the convey- 
ance,** although such a deed may be sustained if the 


DEEDS 


[18C.J.] 159 
conveyance is in the alternative to the person or his 
heirs.*> A conveyance of a present estate to the 
heirs of a living person is ordinarily held to be void 
for uncertainty,®® unless the conveyance may be con- 
strued to intend children.*? Further, by statute in 
some estates, it is provided that a limitation to the 
heirs of a living person shall be construed to be to 
the children of such person.** 

Incapacity of portion of grantees. In case of a 
deed to two or more grantees as joint tenants, if, 
for any reason, one is incapable of taking, the en- 
tire estate passes to the others.®? 

Joinder by party for limited purpose. It is com- 
petent for a person to become a party to a deed for 
a limited purpose,®® in which case he will not be 
treated as having joined in the deed for a different 
purpose, unless a clear intention so to deal with the 
property is apparent.** Nor will he be taken to have 
read and made himself responsible for all the other 
parts of the deed.°? 

[§ 37] 2. Title or Interest of Grantor—a. In 
General. There should be some title or interest, in 
law or equity, in the grantor to enable him to con- 
vey,®* and, except under a power of appointment so 


hoy Hutto v. Hutto, 66 Fla. 504, 63 


77. White Oak Grove Benev. Soc. 
v. Murray, 145 Mo. 622, 47 SW 501; 
Thompson v. John L. Roper Lumber 
Co., 168 N. C. 226, 84 SE 289. 

78. Portage City Bank v. Plank, 
141 Wis. 653, 124 NW 1000, 135 AmSR 
62, 18 AnnCas 869. 

[a] For instance, where a deed 
was made to a grantee well known 
to be dead, and a residue of whose 
estate, which would include the land 
conveyed if belonging to it, was to 
pass to a certain person as executor, 
subject to a charge in favor of the 
widow and also to the possibilities 
of other claimants against his then 
unsettled estate, and all such inter- 
estS were represented by such per- 
son as executor, and it appears that 
the deed was made to decedent to 
protect on the record all such rights 
by using decedent’s name to desig- 
nate the executor in his official capac- 
ity, such intention will be effectuated 
by enforcing the deed in favor of the 
executor. Portage City Bank v. 
Plank; 141 Wis. 653, 124 NW 1000, 135 
AmSR 62, 18 AnnCas 869. 

79. Green v. Cannady, 77 S. C. 193, 
i 832; Cameron v. Steves, 9 N. B. 
‘ie Cameron y. Steves, 9 N. B. 141, 

“It is laid down in Perkins, that a 
feoffment with livery from A to A 
and B, vests the whole estate in B, 
for A “could not make livery to him- 
self; therefore by virtue of the liv- 
ery to B, he became enfeoffed of the 
whole. The reason of this case would 
not seem to apply equally to statu- 
tory conveyances where no livery is 
required, and it, may be doubted 
whether a man could enfeoff another 
of an undivided share of an estate 
to be held with the feoffer. But 
there is another principle which 
would seem applicable to this case, 
under which the whole estate would 
vest in Cameron and Marshall. In 
Sheph. Touchstone (a book of very 
high authority) at page 82, it is laid 
down: ‘If a deed be made to one 
that is incapable, and to others that 
are capable, in this case it shall enure 
only to him that is capable. [And if 
they were to be joint-tenants, the 
person who is capable shall take the 
whole; but if they were "to be tenants 
in common, he shall have only his 
particular share]’”. Cameron v. 
Steves, supra. 

81. Green y. Cannady, 77 S. C. 193, 
57 SE 832. 

“It is manifest that the grantor 
did not intend to convey the whole es- 
tate to the parties named other than 

\ 


herself, and that her purpose was to 
remain owner of some interest in the 
premises. To construe this deed by, 
in effect, striking her name from it 
except as grantor, would .be to en- 
large its legal effect contrary to her 
express intention.” Green v. Canna- 
dy, 77S. C. 193, 208,57 SE 832. 

82. Construction of description of 
grantees as heirs see infra § 237. 

83. U. S.—Hogan v. Page, 2 Wall. 
605, 17 L. ed. 854. 

Ark.—Black v. Brown, 129 Ark. 270, 
195 SW _ 6738. 

Ill.—Cook vy. Sinnamon, 47 Ill. 214. 

Ind.—Hoover v. Malen, 83 Ind. 195. 
Pr aaa cet ane v. Tharp, 9 B. Mon. 

Mass.—Thomas v. Marshfield, 10 
ag 864; Shaw v. Loud, 12 Mass. 


Gur ne .—Ready v. Kearsley, 14 Mich. 


Mo.—McKee v. Spiro, 107 Mo. 452, 
gh 1013; Boone v. Moore, 14 Mo. 


84. Cal.—Hunter v. Watson, 12 
Cal. 363, 73 AmD 543. 

Kan,—Baker v. Lane, 82 Kan. 715, 
109 P 182, 28 LRANS 405. 


Ky.—Pritchard v. James, 93 Ky. 
306, 20 SW 216, 14 KyL 243. 
Miss.—Morgan Vv. Hazlehurst 


Lodge, 53 Miss. 665, 

N, C.—Neal y. Nelson, 117 N. C. 393, 
23 SE 428, 53 AmSR 590. 

85. Hogan v. Page, 2 Wall. (U. S.) 
605, 17 L. ed. 854; Ready v. Kearsley, 
14 Mich. 215. 

86. Ill.—Kepler v. Castle, 281 Ill. 
444, 117 NE 1029; Duffield v. Duffield, 
268 Ill. 29, 108 NE 673, AnnCas1916D 
859; ZEtna L. Ins. Co. v. Hoppin, 249 
Ill. 406, 94 NE 669. 

Ind.—Booker v. Tarwater, 138 Ind. 
385, 37 NE 979; Winslow v. Winslow, 
52 Ind. 8. ; 

Mass.—Hall v. Leonard, 1 Pick. 27. 

Mo.—Johnson y. Calvert, 260 Mo. 
412, 169 SW 78 (per Walker, J.). 

N. Y.—Heath v. Hewitt, 127 N.Y. 
166, or NE 959, 24 AmSR 438, 13 LRA 
46 Natt 49 Hun 12, 1 NYS 492], 

C.—Campbell v. Everhart, 139 
N. No 503, 52 SE 201. 

Pa.—Morris v. Stephens, 46 Pa. 200 
(conveyance by grantor to ‘“heirs of 
his son A” who was then living, is 
void); Gorsvenor v. Cook, 8 Lack 
LegN 205 (holding that conveyance 
to “heirs” of living person is bad). 

See Harris v. McLaran, 30 Miss. 
533 (holding that a man cannot make 
a conveyance of real property to his 
“own right heirs,” and, in like man- 
ner, a limitation of personal chat- 
tels by one to hig “next of kin,” or 
“distributees,” is void, because their 
title by descent prevails over, and 


nullifies that by force of the gift). 

But see Bailey v. Willis, 56 Tex. 
212 (holding that a deed to the heirs 
of a living person is valid, at least to 
pass the equitable title). 

[a] “It is a well-established rule 
that a deed can be made only to gran- 
tees in existence or life, at the time 
of the execution of the deed. A deed 
made to the heirs of a dead person 
is valid, if it can be shown who was 
intended, but a deed to the heirs of 
a living person without specifying 
their names is held to be .void, and 
this would be especially true where 
the heirs of the living were yet un- 
born.” Vineyard v. Heard, (Tex. Civ. 
A.) 167 SW 22, 

[b] A deed’ must give the names 
of the heirs where the conveyance is 
to the heirs of a living person named. 
Booker v. Tarwater, 138 Ind. 385, 37 
NE 979; Winslow v. Winslow, 52 Ind. 


87. Ga.—Tharp v. Yarbrough, 79 
Ga. 382, 4 SE 915, 11 AmSR 439. 

Ind.—Tinder_ v. Tinder, 131 Ind. 
381, 30 NE 1077. 

Mich.—See v. Derr, 57 Mich. 369. 

N. Y.—Heath v. Hewitt, 127 N. Y. 
166, 27 NE 959, 24 AmSR 438, 13 LRA 
46 [aff 49 Hun 12, 1 NYS 492]. 

Pa.—Brasington v. Hanson, 149 Pa. 
289, 24 A 344; Huss v. Stephens, 51 
Pa. 282. 

Va.—Roberson v. Wampler, 104 Va. 
380, 51 SE 835, 1 LRANS 318. 

Construction of word “heirs” as 
meaning children generally see infra 
§§ 312-316. 

88. See statutory provisions; and 
Thompson v. Batts, 168 N. C. 333, 84 
SE 347; Condor v. Secrest, 149 N. C. 
201, 62 SE 921; Jones v. Ragsdale, 141 
N. C. 200, 53 SE 842; Campbell v. 
Everhart, 139 N. C. 503, 52 SE 201; 
Darden v. Timberlake, 139 N. C. 181, 
51 SE 895 (holding that, where a 
deed conveyed certain land to W 
and wife and their heirs, including 
the children of the wife by_a for- 
mer husband, the wife’s children, so 
designated, living at the time of the 
execution of the deed, were suffi- 
ciently designated to take as gran- 
tees); Marsh v. Griffin, 136 N. C. 333, 
48 SB 735 (holding that § 1329 to this 
effect applies only where there is no 
precedent estate conveyed to such 
living person). 

89. McCord v. Bright, 44 Ind. A. 
275, 87 NE 654. 

90. sua ek ak v. Crofton, [1911] 
2 Ch. 63, 

91. A sddiieaton v. Crofton, [1911] 
2°Ch.’ 68,69. ' 

92. Huddleston vy. Crofton, [1911] 
2 Ch. 63, 69. 

93. Ark.—Frank Kendall Lumber 


160 [180.J.] 


to do,”* a grantor can convey no greater estate than 
he has or in which he has an alienable title or in- 
terest.°* It follows that a deed from a person with- 
out tithe or interest which he may convey is ino 
tive a8 a conveyance,’ and the grantees, un 

release and quitclaim, will take nothing where the 
grantor has no interest which he can convey.” So 
a deed is inoperative where the grantor hag pre- 
viously conveyed his entire title,” although a 
deed which is too defective to pass any title will not 
Where the grantor 
has merely an equitable title, such a tithe is all that 
A conveyance by 


affect the second conveyance.’ 


may pass under his conveyance.” 


Co, v, Smith, 87 Ark. 260, 112 BW 
£88; Wade vy, Brown, 87 SW 639, 
Conn-—MeMahon ‘vy. Strafford, 34 
Cops. 286, 76 A 982, 
7 Smith vy. Smith, 19 BW 222, 
26 fe 1960, 
J.—Howe v. Harrington, 14 WN. 


J, Mig’ 495, ; 

Pa,—Hoak vy, Long, 10 Serg, & RB. 
ay Peters v. Condron, 2 Berg. & H. 

Tex Ctl v. Henry, (Civ, A) 
199 BW 115 

Va,—Byans yv. Bpurgin, 6 Gratt 


(AT Va.) 107, 52 AmD 105, 

[a] One is not divexted of title by 
his digahilt #0 ag to prevent him 
from executing a valid deed when his 
disability is removed, Dawley vy, 
Brown, 4 NYSt 406, 

tb] wing a bond for a deed does 
not enable one to avoid a release of 
a right of way as to a particular 
tract, and the fact that payment had 
been made would not show that he 
had no interest to release, Conwell 
van) Springfield, ete, KR. Co, 81 IM, 


Conveyance of land sdversely held 
Bee Champe rty and Maintenance $4 


45-98 

94, Bee Powers 121 Cye ieee 

95. Il,—Rollo vy. Pool, 280 Til, 607, 
117 NE 756, 

Ind,—Beatson v, Bowers, 174 Ind, 
601, 91 NE 922, 

Mass—Litehfield y, Ferguson, 1414 
Maze, 97,6 NE 721, 

Mich,—-Clute a Wheaton, 151 Mich, 
447, 115 NW 41 

M, ¥-—Hetzell v. Barber, 69 N, ¥. 
1 [mod 6 Hun 524), 

, Va-—Western Min., ete, Co, ¥. 

4 Seg Cannel Coal Co, 8 W. Va, 

See Calhoun vy, Moore, 79 Ark. 109, 
94 BW 921 (holdin that, where an 
order assigning certain land belong- 
ing to a decedent's estate to a widow 
was void, the widow's deed subse- 
guently executed conveyed nothing 
her unassigned dower in 


Btatutory ovisions,— Under 
Pres ons of Real Prop- 
erty Law ( 296] p 592 © GAT § 
219) a deed can convey ro 
interest than the grantor possesses, 
TP ere yy, ¥. terre, 14 App. Div, 222, 
{b] Pavite rights in land do not 
ass by the deed of an individual 
hus deeds covering 2 public ay, 
do not convey the publie al 
the alley existed by prescription or 
common-law dedication the deeds con- 
veyed only the fee subject to the 
publie right, and if there was 4 
statutory dedication so that the fee 
was in the city and the alley a 
existed they conveyed nothing,’ 
he Pool, 280 Si. 607, 609, 117 Ne 


96. Beatson v, Bowers, 174 Ind, 
601, 91 NE 922, See Ayren v. U, &., 
42 Ct, Cl, 285 (holding that a title 
derived from a legal tithe can ji be 
maintained as an equitable title, if 
the grantor could make a yalid con- 
veyance only upon conditions which 
were not complied with), 

97. Ala—Nolen vy. Powell, 64 6 


ie 


greater 
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an 
“a 


. 


Lumber 
Co, v, Smith, 87 Ark. 260, 112 SW 622, 
Cal —Gallagher v. 
Pe? vy, Beott, 22 Cal, A 
c rong Me 
Conn, 426, 16 bh, 924, 


54, 133 p 


v. 


Ky. —Million vy. Congleton, 157 Ky 
17, 164 BW 26; Whitley County Land 
Co, ¥, Powers, 146 oe $01, 144 BW 
2; pith v, Smith, 7% BW 222, 2 


Kyl L 

Kt Potter vy. Long, 217 Mo. 607, 
117 BW 124, See Boothe v, Cheek, 
253 Mo, 119, 161 BW 791 (holding 
that a grantee, although the grantor’s 


heir, cannot take more than the gran- 
tor ‘has to convey), 

NL VY -—Weeks v, Dominy, — Ping #6 
Div, 414, 146 ee 624 {a y) 
N. ¥. 563 mem, 106 NH 1044 ped 

Ve Bi 4 eg vy, Brooks, 2 Vt, 472, 
err Powell v, Watters, 23 Can. B. 
See Bisk y, Call, 77 N. 1. 185, 89 A 


7 
c 


| 841 (holding that, where certain lands 


were left to P and wife tor lite, and 
at their decease to 4 town, 4 vote | 
at an annual town meeting not to ac- 
cept the legacy and to guitelaim to 
P was not such a2 complete renund- 
ation of the benefit as to make the 
sar 7 ay of no effect). 

{a a> ustrathons—(1) Where the 
chie jotutae of a oration 
was entitled 10 2 conveyance of real 
estate, the legal title to which was in 
the corporation, to secure his 2 gh hi 
edness to a bank on _ Javk on th 
indebtedness, and the ba 
stock as additional Mr rod he BA 
no legal or eguitable title in the sae 
which could be convey of Vw&O, 
Beott, 22 Cal, A, 54 Tn 496, Ds 
Where, for more than forty years 
during the period covered by @ series 
of ancient deeds under whieh plain- 
uff claimed title, a large part of the 
land deseribed in the or sisal deed 
was leased to fe ocepies by tenants 
of defendant town, Be i age A to YoU" 
thereof, and none of the grantees in 
such deeds ever had tithe or hae 
sion, such dceds were ineffective to 
conter any right or title to the 
erty on plaintiff. MeMahon vy. 
ford, 24 Conn, 436, 76 A 98%, (4) 
t| purported conveyance of a wite's land 
A another having conveyed no title, 

a reconveyance by the grantee to the 
husband after the wife's death con- 
py no ie to the husband, Kirby 

ad 26 Ti, 255, 36 NE 259. 

9 Mame v, reyes , 2h Colo, 

vy, Williams, 120 
i 52, 40 Bm 4S eed v, Wallis, 
x Sy, A) 164 (e.: ; Childress 
“Robinson, (Vex, 


i, 

; 102 NW "59% 

117 AmBR’ 92%,'% AnnCas® 109% 
[quot Cyc] (holding that an unrecorda- 
od warranty deed is valid as against 
4 recorded guitelaim executed later 
by the same Vie maple and which pur- 
ports only to “remise, release and 
quitelaim’ the grantor's interest in 


Pine, 51 Cah 94; | 


Biratford, 22 \ in the tax deed, 


: 


; te: no 


a person without title, however, may become opera- 
tive a6 against him by way of estoppel,’ or may imn- 
pose liability by reason of ite covenants, or may 
operate a6 an agreement to convey, which may be 
enforced in equity in case of a subsequ 
sition of title by the grantor’ Purther, under statu- 
tory provisions in some jurisdictions, if a person 
conveys real estate by 4 conveyance purporting to 
convey the same in fee simple and does not at the 
time of conveyance have the legal estate, but after- 
ward scquires the same, such legal estate will pass 
to the grantee as if it had been in the grantor at the 
time of the conveyance.’ It is obvious that the effect 


Artkh.—Bims vy, Blovall, 127 Ark. 186, | the Reeanaee) 
‘191 SW 954; Prank Kendall {aJ 


ent aegui- 


a , where an owner 
whose tile Was extinguished a 
tax deed qguitelaimed the prem 

the grantee in the qguiteiaim deed ae- 


guired no tithe as against the grantee 

illiames v. roy, 

25 Colo, rgb Be aa 95 “ds 1p 
sate 54,72 Toei 

prem 12% 


il "6 494, “Y for 1 o, 32 Ls. 6. 44%. 
al—Blephenson v, Deuel, 125 Cal 
658, 583 P 258, 

Gz Sa, ox wv. Davis, ocd Ga, 44%, $9 
SE 410; King v. McDuffie, 144 ‘Ga. 
213, 37 BE 22, 

Il—Wethe v, Lorenz, 254 Wl, 193, 

9% WE 264: Whipple v. Gibson, 15% Til. 
249, 41 NH 1017 (so holding, ait h 
the conveyance tailed 10 deaertbe tne 

land correctly and eae only an 

Wes egae titley. 

Ph a y.—Martin v Martin, 12 Ky. Op. 


Miss —Jones v. Madison County, 12Z 
ne oe 171, 18 & 7. 
4 bi C—Brown ¥. Moore, 26 &. C. 160, 
| D—Tilton vy, Flormann, 22 &. D- 
908. plains dP cb 491. t, (Civ. AD 
beris vy. Bloun vy. 
120 Ga 934, 
Wit—Mehy Ae ¥ranklin, 146 Wis. 
| 190, 121 NW $22 
pesctone ye Doe, 15 Wiss, 120. 
County v. Hannon. 
414, Aunicasi 9328 
1065; Deaeaur vy, Cuevas, 107 Miss, 


, O48 
A {16 


19 oak” 41, CO: iP. 


2 ee ¥ , 
4 Hee cosonets $3 
be my re! nr Purchaser (29 


Jor v, Chambers, 226 Pa, 

a 574 7’ as 956, 124 AmSH 1641, nas 
a Bpecitic a gran 

lands to be aegpir rs specific lien 

is ae bes RA the when ac- 

guired grantor, which the 

paptes an on oree against him, 


mouUr V7. re rege” ete,, FL, Co., 


Bary. a bs 
* tilory ovisions; and 
woniver % teat hern B. Co,, 197 
¥ed, 195, 109 CCA 644 he Sarr dism 222 
U, $8. 711, 22 BCL 620 G24 
scones. Yallinger Codes & Bt, shunt 
bake sh, F ripe ee Dandager v, 
1 Cal, 665, 1 66 $14; — ¥, vray, 


179 Cal, io, 14% P 945; Younger ¥ 
Moore, 155 /Cas, 961, 112, 1904 P 221 
(where it 4s said: “The cect of 


such dc) a8 matter of law is the 
game a8 if it were written upon the 
face that the grantor conveyed ail 
the estute which he then pos 

or which he might at any time there. 
atter Se Gr bh Hunter v, State, 7 
Ga, h. 6 #94; Heaton ¥. Pry. 
berger, 4% lows 145 (where it Is in- 
timated that, in order that a con- 
veyance may so operate to 
atter-acguired tithe, i mus 
executed that it would pass the gran- 
tors estate at the time of oo" 
tion if he had then had the 


relation set forth 
rie te Cai aoe conta t ue: 

subsequently acguir operty 
only where the contract at ite exes: 
tion is valid and the at inition is valid and the property is is 


_ ‘For later cawen, developments and changes in the law see ‘cumulative Annotations, same notations, same title, page and note number, pane and note number, 


§§ 37-41] 


of such a statute is to read into all deeds purporting 
to convey a fee full covenants of warranty.? Such 
a statute does not apply, however, to interests after- 
ward acquired by the grantor which he has not pre- 
viously conveyed or attempted to convey,§ and it has 
been held not to pass the after-acquired title of a 
grantor in a quitclaim deed.® 

[$ 38] b. Seizin. The question of the validity 
or invalidity of a conveyance of land in the posses- 
sion of another as tending to provoke litigation is 
elsewhere specifically treated? At common law, 
where the right of property and the possession were 
united in the same person, a conveyance was made 
by feoffment with livery of seizin.1! Possession in 
the grantor is essential to a conveyance by way of 
bargain and sale? Where the right of property 
and the possession were in different persons, a trans- 
fer could be made to the party in possession by 
release.1® Under modern statutes governing convey- 
ances, however, ordinarily the operative effect of the 
conveyance is not dependent upon the fact of pos- 
session by the grantor,14 

[§:39] D. Subject Matter *—1. In General. It 
is essential that there should be a subject matter to 
be contracted for which must be sufficiently ex- 
pressed,!® and such subject matter must consist of 


some interest in lands.17 
alienable, and the grantor has the|v. Rohm, 
right to execute the deed); Pioneer 
Sand, etc., Co. v. Seattle Constr., etc., 
Co., (Wash.) 173 P 508. 

7 ‘Tilton v. Flormann, 22 S. D. 
324, 117 NW 3877; Bernardy v. Colo- 
nial, ete. Mortg. Co. 17 8. D. 687, 


[a] 
ture.—An 


DEEDS 


257 Ill. 436, 100 NE 971; 
Whitaker v. Miller, 
Blackstone Comm. p 296. 

Property to be owned in fu- 
instrument is 
as a deed where its expressed inten- 30. 
tion was to convey only such proper- 


[18 J. 


[§ 40] 2. Property Which May Be Conveyed in. 
General. In the broadest terms it has been said that 
any interest in land may be conveyed by deed;1§ but 
this is subject to well recognized exceptions in many 
jurisdictions as to executory or contingent inter- 
ests.!° It has been specifically held that among other 
things which will pass by deed are: Title by oceu- 
paney ;*° an inchoate right of donation conferred by 
act of congress; title gained by prescription ;22 
standing timber;** an interest based on possession ;24 
an equitable title or a right to reeonveyance ;*5 rights 
in land, such as profit a prendre* Further, flats 
and uplands may be separated by alienation of one 
without the other,?* or the bed of a stream may be 
conveyed separately from the land which it bounds.?§ 
Also a grantor has the right to divide his holdings 
by lateral lines.?° 

[§ 41] 8. Executory or Contingent Interests.°° 
A mere uncertain possibility of an interest in land,** 
or a mere possibility not coupled with an interest,’* 
may be said generally not to be grantable. In the 
absence of statutory alterations of the rule, the in- 
terest which may be conveyed must exist in posses- 
sion, reversion or remainder, or by executory devise, 
or contingent remainder.®’ So, in the absence of stat- 
ute, a mere possibility of reverter is not a subject 
of conveyance.** The operation and validity of a 


161 


teen feet above it and reserves to 
himself the use of all the space above 
a fourteen-foot line parallel to and 
above the soil is valid. Pierson v. 
Matheson, 102 S. C. 877, 86 SH 1063. 
Cross references: 


83 Ill. 381; 2 


insufficient 


98 NW 166, 106 AmSR 791. 

8. Wells v. Chase, 76 Ark. 417, 88 
SW 1030; Blanks v. Craig, 72 Ark. 
eat 78 Sw 764; Bogy v. Shoab, 13 Mo. 


[a] Missouri statute—Under the 
direct provisions of Rev. Code (1825) 
p 217 § 6, a deed, to be sufficient to 
vest in the grantee an after-acquired 
title of the grantor, must purport to 
convey an estate in fee simple abso- 
lute, and hence a deed containing no 
warranty against existing encum- 
brances, and not purporting to con- 
vey a fee simple absolute, is insuffi- 
cient to bring the statute into opera- 
tion. Bogy v. Shoab, 13 Mo. 365. 

9. King v. Booth, 94 Ark. 306, 126 
SW 830; Brawford v. Wolfe, 103 Mo. 
391, 15 SW 426; Troxell v. Stevens, 57 
Nebr. 329, 77 NW 781. 

10. See Champerty and Mainte- 
nance §§ 45-98. 

ll. Field v. Columbet, 9 F. Cas. 
No. 4,764, 4 Sawy. 523. See Oakes v. 
Marcy, 10 Pick. (Mass.) 195 (holding 
a disseizin purged by entry so as to 
oee a deed to cperate as a feoff- 
men 
Feoffments generally see supra §§ 


10-14 
12. Fraser v. Hunter, 9 F. Cas. No, 
5,063, 5 Cranch C. C. 470. See Bearce 
v. Jackson, 4 Mass. 408; Fowler v. 
Glover, 4 Dane Abr. (Mass.) 383 
(holding that one in possession of 
land claiming to hold it in fee sim- 
ple is sufficiently seised to enable him 
to convey). 
13. Field v. Columbet, 9 F. Cas. 
No. 4,764, 4 Sawy. 523. 
Releases generally see supra § 21. 
14. Field v. Columbet, 9 F. Cas. 
No. 4,764, 4 Sawy. 523. See Cham- 
perty and Maintenance § 45. 
15. Cross references: 
Estates or property assignable in 
general see Assignments §§ 11-30. 
Validity of particular estates created 
see infra $§ 294-296 
Construction and operation as_ to 
property conveyed see infra §§ 247— 


277. 
16. Duffield v. Duffield, 268 Ill. 29, 
108 NE 673, AnnCas1916D 859; Mould 


[is C. JI.—6] 


ty as the grantor might own at the 
time of her death. Mould v. Rohm, 
257 Ill. 436, 100 NE 971. 

17. French v. Koenig, 8 Tex. Civ. 
A, 341, 27 SW 1079. 

Assignments of choses in action see 
Assignments §§ 7-10. 

Sales of personalty see Sales [85 
Cye 1]. 

18. Whetstone v. Ottawa Univ., 18 
Kan. 320; Cobban Realty Co. v. Don- 
lan, 51 Mont. 58, 149 P 484. But see 
Daubenbiss v. White, 8 Cal. Unrep. 
Cas. 590, 31 P 860 (holding that a 
bare right of possession without 
claim or color of title cannot be 
transferred by deed, nor otherwise 
than by the former possessor yield- 
ing up or abandoning the possession, 
and permitting a new possession to 
be taken by another). 

19. See Assignments §§ 16-30. 

20. Sears v. Taylor, 4 Colo. 38. 

21. Nixon v. Carco, 28 Miss. 414. 

22. Keith v. Kennard, 222 Mass. 
398, 110 NE 1030, LRAI916D 8. 

23. Mee v. Benedict, 98 Mich. 260, 
57 NW 175, 39 AmSR 5438, 22 LRA 
ae Andrews V. Costican, 30 Mo. A. 


T eiceraveraen or reservations of 
timber see Logging [25 Cye 1547]. 

24 Holbrook v. Holbrook, 15 Me, 
9; Mortenson v. Murphy, 153 Wis. 389, 
141 NW 2738. 

25. McCarthy v. McCarthy, 36 
Conn. 177. But see Erskine v. North, 
14 Gratt. (55 Va.) 60 (holding that a 
deed of trust conveying a mere equity 
by one never in possession or having 
the right of possession conveys no 


title). 
Engel v. Ayer, 85 Me. 448, 27 


27. Valentine v. Piper, 22 Pick. 
(Mass.) 85, 88 AmD 715; Mayhew v. 
rag 17 Pick, (Mass. ) ‘357, 28 AmD 


28. Hartshorn v. the re SL, 00% 
Cas. No, 6,169, Pet. C. C. 
29. Pearson Vv. es Realy lees a 


877, 86 SE 10638. 

fal nh on—A deed whereby 
the owner conveys a certain parcel 
of land together with the space four- 


Creation of future interests see infra 
§ 294 


Prohibition of remote limitations in 
general see Perpetuities [30 Cyc 
1464]. 

81. Beacom v. Amos, 161 N. C, 357, 


77 SE 407; Kornegay v. Miller, 137 
N. Cc. 659, 50 SE 315, 107 AmSR 
505; Clark v. Vancouver, 10 B. GC. 31. 


382. Humphrey County Bd. of Edu- 
eation v. Baker, 124 Tenn, 89, 184 
SW. 863. 

$83. Humphrey County Bd. of Edu- 
ho v. Baker, 124 Tenn. 39, 134 SW 
863. 

[a] After-acquired title ng 
under covenants.—"The rule which 
passes the after-acquired title of a 
grantor under his covenants of war- 
ranty to his grantee is an apparent 
exception to the general principle 
just stated; but the exception is more 
apparent than real. In such case the 
grantee has his right of action for 
a breach of the covenant, and, when 
the grantor acquires the title after 
the breach, the grantee has such an 
inchoate interest in the title so ac- 
quired that it may well be said that 
he does not acquire a bare possibility 
of an interest, which is uncertain, 
within the meaning of the rule here 
stated; but upon his covenant of title 
he has a possibility coupled with an 
interest, which will cause the after- 
es Sie title to pass to him immedi- 

upon his acquisition by his 
Sranton? Humphrey County Ba. of 
Education v. Baker, 124 Tenn. 39, 47, 
134 SW_ 868. 

{b] Contingent remainders are not 
considered as mere possibilities, Hill 
v. Hill, 264 Th. 219, 106 NE 262; 
Alexander v. Richardson, 106 Miss. 
517, * 2 217; Beacom v. Amos, 161 
7, 77 SE 407; Cheek v. Miller, 
138 N. e 446, 50 SE 863; Kornegay v. 
Miller, 1387 N. C. 659, 50 SE 315, 107 
AmSR 505; Sheppard v. Jones, V7 s. 
Cc. 274, 57 SE 844. 

(c] eoutory devises are not con- 
sidered as mere possibilities. Bea- 
com v. Amos, 161 N. C. $57, T7 SE 


34 Pond v. Douglass, 106 Me. $5 
75 A 320; Humphrey County, Bd. of 
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deed as an assignment or a release of an executory 
or contingent interest, or as a conveyance of a mere 
possibility, is elsewhere specifically treated.%® 
should be noted, in this connection, however, that 
by statute it is frequently provided in the United 
States that future contingent estates may be alien- 
able in the same manner as estates in possession.*® 
By statute in some states, however, a mere possi-. 
bility such as the expectancy of an heir apparent is 
not to be deemed an interest of any kind ** and can- 
The interest of a grand- 
child of the life tenant under a grant to one for life 
with remainder to the heirs of his body is not, how- 
ever, such a mere possibility where by statute under 
such a conveyance the persons entitled at the death 
of the life tenant take by purchase and not by in- 


not be conveyed by deed.*® 


heritance.®® 


[§ 42] E. Consideration *°—1. 


has already been seen,* a consideration was held 
essential to a conveyance which is 


Secon ROR vy. Baker, 124 Tenn. 39, 134 
SW 8 

lal *rne common-law rule is not 
changed by Rev. St. e 75, declaring 
that a person holding real estate and 
having right of entry into it, whether 
seized of it or not, might convey it 
or all his interest therein by deed. 
Pond v. Douglass, 106 Me. 85, 75 A 


320. 
See Assignments §§ 16-30. 

36. See statutes; and McClure v. 
Raben, 125 Ind. 139, 25 NE 179, 9 
LRA 477 (holding that a cross com- 
plaint by a defendant in a suit for 
partition by heirs of a deceased own- 
er, claiming as grantee.of the expec- 
taney of an heir, must allege the 
facts showing the amount and value 
of the estate purchased and the 
amount of the purchase money paid, 
and that such purchase money was 
the full and fair market value of the 
property at the time of the purchase, 
and that it is further necessary to the 
validity of such conveyance that it 
was made known to, and that the 
ancestor acquiesced in, such sale); 
Brown v. Paul, 100 Kan. 319, 101 Kan. 
87, 164 P 288; Goodell v. Hibbard, 32 
Mich. 47; Sheridan v. House, 4 Abb. 
Dec. 218, 4 Keyes 569; Moore vy. Lit- 
tel, 40 Barb. (N. Y.) 488 [aff 41 N. Y. 
66]; Lintner v. Snyder, 15 Barb. 621; 
anon v.. Smith, 112 Va. 617, 72 SE 

37. See statutory provisions. 

38. Dailey v. Springfield, 144 Ga, 
395, 87 SE 479, AnnCasi1917D 943. 

39. Los Angeles County v. Win- 
ans, 13 Cal. A. 234, 109 P 640. 

40. Cross references: 
Presumption of consideration see in- 

fra § 499. 
rece of consideration see infra § 


Consideration as essential to right of 
grantee to have deed reformed see 
Reformation of Instruments [34 
Cyc 928]. 

41. See supra § 30. 

42. Ark.—Steele v. Teeardaen, 24 
Ark. 365. 

Ill.—Redmond y. Cass, 226 Ill. 120, 
80 NE 708. 

Ky.—Chiles v. Coleman, 2 A. K. 
Marsh. 296, 12 AmD 396. 

Me.—Gault v. Hall, 26 Me. 561. 

N. Y.—Jackson vy. Delancey, 4 Cow. 
427; Jackson vy. Sebring, 16 Johns. 
515, 8 AmD 357; Jackson v. Florence, 
16 Johns. 47. 

N. C.—Springs v. Hanks, 27 N. C. 


30. af 
Pa.—Boardman vy. Dean, 34 Pa. 
522. 


252. 

Vt.—Wood v. Beach, 7 Vt. 

{a] Thus, if the consideration is 
the transfer of property, which trans- 
fer the law prohibits, the conveyance 
will be set aside as being entirely 
without consideration. Steele v. 
Richardson, 24 Ark. 365. 


operative under 


DEEDS 


It 


stated,°° or that 


Necessity. As 
actually paid or 
payment.°* But 
Comemane to stand seized see supra 


Bargain and sale see supra § 30. 

43. “Good” and ‘valuable’ con- 
siderations distinguished see Con- 
tracts § 166. 
ees La.—Wolf v. Wolf, 12 La. Ann. 

Mass.—Soule v. Soule, 5 Mass. 61. 

N. C.—Stanly v. Smith, 4 N. C. 124. 

Pa.—Weil v. Scott, 29 Pa. Co. 197. 

Vt.—Wood v. Beach, 7 Vt. 522. 

[a] Where there is no considera- 
tion or benefit or advantage to the 
grantor, or of detriment to the gran- 
tee in a deed, it is nudum pactum. 
Southern L. Ins., ete., Co. v. Cole, 4 
Fla. 350. See Lacro v. Rousseau, 18 
Que. K. B. 455 (holding that a deed 
of sale of immovable property, with- 
out consideration, made conclusively 
between the parties, as an expedient 
to bring in the name of the purchas- 
er, an action in which the seller must 
have failed, is not a valid title and 
cannot avail as a foundation for such 
an action). 

Feoffments see supra § 12. 

45. U. S—Adams v. Ore Knob 
Copper Co., 7 Fed. 634, 4 Hughes 589 
(North Carolina deed). 

Ariz.—Kline v. Kline, 14 Ariz. 369, 
128 P 805. 

Pie C.—Murray vy. Hilton, 8 App. 

Ind.—Aldrich v. Amiss, 178 Ind. 
303, 99 NE 419; Barnes v. Bartlett, 47 
Ind, 98; Fouty v. Fouty, 34 Ind. 433; 
McCaw v. Burk, 31 Ind. 56; Randall 
v. Ghent, 19 Ind. 271; Thompson v. 
Thompson, 9 Ind. 323, 68 AmD 638; 
Doe v. Hurd, 7 Blackf. 510; Keller v. 
Cox, (A.) 118 NE 543. 

Towa.—Jamison v. McCormick, 172 
Iowa 666, 154 NW 898; Lavelle v. La- 
velle, 164 Iowa 99, 145 NW 476; Burch 
v. Nicholson, 157 Iowa 502, 137 NW 
1066; Conway v. Rock, 139 Iowa 162, 
117 NW 273. 

Ky.—Wood v. Moss, 176 Ky. 419, 
195 SW 1077; Hiles v. Hiles, 82 SW 
580, 26 KyL 824 [reh den 83 SW 
615, 26 KyL 1264]. 

Me.—Haslam vy. Jordan, 104 Me. 49, 
70 A 1066. 

Md.—Goodwin v. White, 59 Md. 503. 

Mich.—Gale y. Gould, 40 Mich. 515. 

Mo.—Chambers vy. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567. 

N. C._Howard v. Turner, 125 N. C. 
107, 34 SE 229, 

Pa. —Kelly’s App., 108 Pa. 29; Si- 
mon’s Hst., 9 Pa. Dist. 59.. See Law- 
rence v. Lawrence, 105 Pa. 335 (hold- 
ing that a deed executed for the ex- 
press purpose of barring an estate 
tail, although for a nominal consider- 
ation, and containing a recital that is 
in trust that the grantee shall imme- 


diately reconvey to the grantor, is 
good for its special purpose). 
Tenn.—Battle v. Claiborne, 133 


Tenn. 286, 180 SW 584. 


[8§ 41-42 


the statute of uses, since a use cannot be raised with- 
out a sufficient consideration.*? Hence in some, par- 
ticularly the earlier, decisions it has been stated that 
either a good or a valuable consideration,** is essen- 
tial to a deed.** 
however, is that, as between the parties or their 
heirs, a deed is good without consideration,*® in the 
absence of fraud,*® this conclusion being based by 
some authorities upon the ground that it evidences 
an executed gift *’ or contract,** and by others on 
the ground that the statutes governing conveyances 
give the deed the effect of a common-law feoffment,*® 
or that the grantor cannot deny the consideration 


By far the more universal rule, 


the seal imports a consideration.®+ 


Further, such a conveyance, when not fraudulent as 
to ereditors and properly recorded, has been held 
good as against subsequent purchasers.*” 
also valid in law, 


A deed is 
whether the consideration has been 
not, where there is a recital of its 
an executory agreement or an im- 


Tex.—Robertson y. Hefley, 55 Tex. 
Civ. A. 368, 118 SW 1159; Newman vy. 
Newman, (Civ. A.) 86 SW 635. 

See Rogers v..Hillhouse, 3 Conn. 
398 (holding that a quitclaim deed 
without valuable consideration ex- 
pressed was valid as between the 
parties); Wolf v. Wolf, 12 La. Ann. 
529 (holding that, although there can 
be no sale without a price in money, 
it does not necessarily follow that 
the act is void because it wants this 
requisite of sale; if there is no just 
cause for declaring it null, it may 
exist in another form as an exchange, 
a donation, or a pledge). 

[a] Quitclaim deed.—Want of: ade- 
quate consideration for a quitclaim 
deed is not a ground for setting it 
aside. Burch y. Nicholson, 157 lowa 
502, 1837 NW 1066. 

Deeds framdulent as to creditors or 
subsequent purchasers.sSee Fraudu- 
lent Conveyances [20 Cyc 323]. 

46. Lore v. Truman, 1 Oh. Dec. 
(Reprint) 510, 10 WestLJ 250; Car- 
nagie v. Diven, 31 Or. 366, 49 P 891. 

[a] Want of consideration may be 
shown as an element of fraud or un- 
due influence. McDonnell v. McDon- 
nell, 10 Cal. A. 68, 101 P 40; Howard 
v. Turner, 125 N. C. 107, 34 SE 229. 

47. Cal.—Broaddus v. James, 13 
Cal. A. 464, 110 P 158. 

Iowa.—Butler v. Butler, 151 Iowa 
583, 132 NW 63. 

Ky.—Wood yv. Moss, 176 Ky. 419, 
195 SW 1077; Neurenberger v. Lehen- 
bauer, 66 SW 15, 23 KyL 1753. 

Mass.—Beal v. Warren, 2 Gray 447. 
sey C.—Ivey v. Granberry, 66 N. C. 

Pa.—Brown v. Chambersburg Bank, 
8) Paiol87. 

[a] Waluable consideration is not 
necessary to the validity of an in- 
strument which is not an assignment 
but a gift. Sibley v. Somers, 62 N. J. 
Eq. 595, 50 A 321. 

48. Henderson v. Rice, 1 Coldw. 
(Tenn.) 223. And see Zeigel v. Ma- 
gee, (Tex. Civ. A.) 176 SW 631 (hold- 
ing that no consideration is neces- 
sary where the instrument merely 
places the legal title in the person 
to whom of right it belongs). 

49. Laberee vy. Carleton, 53 Me. 
211; Green v. Thomas, 11 Me. 318; 
Love v. Harbin, 87 N. C. 249; Mosely 
v. Mosely, 87 N. C. 69. 

50. See infra § 222. 

51. See infra notes 59, 61 

52. Beal v. Warren, 2 Gray (Mass,) 
447; Lancaster v. Dolan, 1 Rawle 
(Pa.) 231, 18 AmD 625; Laird v. 
Scott, 5 Heisk. (Tenn.) 314 [overr 
Cains v. Jones, 5 Yerg. (Tenn.) 249]. 

[a] Presumption of fraud from 
voluntary deed does not exist in fa- 
vor of a subsequent purchaser with 
notice. Cooke vy. Kell, 13 Md. 469. 

53. Lavelle v. Lavelle, 164 Iowa 
99, 145 NW 476; Battle v. Claiborne, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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perfect conveyance, without a valid or meritorious 
consideration, will not be enforced in equity against 
the promisor or grantor or his personal representa- 
tives or subsequent voluntary grantees; and a for- 
tiori it will not be enforced against subsequent gran- 


tees for a valuable consideration.** 


By express statutory provisions in some jurisdic- 
tions a voluntary transfer of property is valid as 
between the parties, although there is no considera- 


tion.®> 


Parties to consideration. All of the grantees need 
not be parties to the consideration.®*® 
sideration may be furnished by a third person.>* 
Although a seal imports a consid- 
eration,®® it is decided that a seal is not conclusive 
evidence thereof,°® and also that a conveyance un- 
der seal to be valid must show a consideration.® 
Nevertheless it is also determined that a deed under 


Effect of seal. 


133 Tenn. 286, 180 SW 584. 

[a] Quitclaim deed is not invali- 
dated because the nominal considera- 
tion in its recital is not actually paid. 
Nathans v. Arkwright, 66 Ga. 179. 

[b] Becital of payment for serv- 
ices shows a sufficient intention to 
pass the title. Howe v. Warnack, 4 
Bibb (Ky.) 234. 

[c] Recital of payment to a third 
person does not constitute any ob- 
jec.ion to the deed. Holley v. Curtis, 
4 Miss. 230. 

54. Burton v. Leroy, 4 F. Cas. No. 
2,217, 5 Sawy. 510; Hobson v. Ander- 
son, 34 Colo. 444, 83 P 634; Bosea v. 
Lent, 44 Misc. 437, 90 NYS 41 

[a] Tllustration.— Where one agreed 
without consideration to make a 
deed which was to be held in escrow 
by a third person, and she executed 
it and delivered it to the grantee to 
deliver it to the third person, and 
the grantee died with the deed in his 
possession, in a suit against his ad- 
ministrator it was proper to decree 
cancellation. Hobson vy. Anderson, 34 
Colo. 444, 83 P 634. 

55. Driscoll v. Driscoll, 143 Cal. 
528, 77 P 471; McDonnell v. McDon- 
nell, 10 Cal. A. 63, 101 P 40; Ber- 
nardy v. Colonial, ete., Mortg. Co., 
ee gee D. 637, 98 NW 166, 106 AmSR 

56. Strothers  v. 142 
Iowa 648, 121 NW 51. 

[a] Minor grantees.—A deed to a 
grantee for life and remainder to her 
two children, in consideration of the 
grantor being furnished a home and 
support during her life, is. founded 
on good consideration, and the fact 
that the minor grantees were not 
parties to the consideration is imma- 


Woodcox, 


terial as affecting its validity. 
Strothers v. Woodcox, 142 Iowa 648, 
121 NW 51. 

57. Read vy. Gould, 139 Ga. 499, 77 
SE 642. 

[a] Husband of grantee.—Consid- 


eration furnished by a husband suffi- 
cient to sustain a deed to himself will 
support a conveyance to his wife at 
his request as if the conveyance had 
been made to him and by him to his 
wife. Read v. Gould, 139 Ga. 499, 77 
SE 642. 

58.. Cochran v. Cochran, 277 Ill. 
2 115 NE 142; Bond v. Wilson, 129 

C. 325, 40 S55} 179 (holding also 

rome the validity of a deed under seal 
and delivered cannot be questioned 
on the ground that the consideration 
has not been paid); Phillips v. Ameri- 
can Tel., ete., Co.; 7129S: C2571, 51:SH 
247; Brown v. Brown, 44 8S. C. 378, 
22 SE 412; Cook v. Cooper, 59 S. (on 
560, 88 SE 218; Golle v. Wilson Creek 
State Bank, 52 Wash. 437, 100 P 
[a] In a court of common law 
want of consideration cannot be 
shown in avoidance of a deed. Tay- 
lor v. King, 6 Munf. (20 Va,) 358, 8 
AmD 746. 

Estoppel to deny consideration gen- 
erally see Hstoppel [16 Cyc 703]. 

\ - 
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in this work.® 


And the con- 


59. Kinnebrew v. Kinnebrew, 35 
Ala. 628. 
[a] The existence of a seal (1) 


raises a presumption of a considera- 
tion. West Portland Homestead As- 
soe. v. Lawnsdale, 19 Fed. 291, 9 
Sawy. 120; Horn v. Gartman, 1 Fla. 
63; Hyman v. Kelly, 1 Nev. 179; 
Righton v. Righton, 8 S. C. L. 130. 
But see Walker v. Walker, 35 N. C. 
335. (2) And although a conveyance 
under seal does not on its face show 
a consideration, it is not invalid, and 
a consideration need neither be plead- 
ed nor proved. Baker v. Westcott, 73 
Tex. 129; 11: SW) 157. 

x ar Thompson vy. Thompson, 17 Oh. 

Li ' 

61. Chamberlin v. Sanders, 268 Ill. 
41, 108 NE 666; Croft v. Bunster, 9 
Wis. 5038. See Camptell v. Tompkins, 
32. N. J. Ea.) 170. (Laff) 33. Noo J. Ha. 
362] (holding that Rev. St. p 387 § 52, 
making a seal only presumptive evi- 
dence of a consideration, is a mere 
change in the rule of evidence, and 
does not of itself avoid a voluntary 
conveyance). 

62. See infra § 85. 

63. Consideration essential to ren- 
der one bona fide purchaser under 
meaning of recording acts see Ven- 
dor and Purchaser [39 Cyc 1697]. 

64. Groves v. Groves, 65 Oh. St. 
442, 62 NE 1044; Powers vy. Munson, 
74 Wash. 234, 133 P 453. 

[a] Money consideration is not 
essential to a valuable consideration. 
eros ious v. Equitable Ins. Co., 10 N. 


65. See Contracts §§ 144-244. 

66. Aden v. Vallejo, 139 Cal. 165, 
72 P 905; Paulus v. Latta, 93 Ind. 34; 
Hanold Vv. Kays, 64 Mich. 439, 31 NW 
420, 8 AmSR 835. 

[a] A deed conveying land to a 
city, reciting that the grantors and 
their assigns reserve “free access or 
right of way to or from any lots ad- 
joining either line of’ a certain street 
“to and over any wharf which may 
be upon said street,” is supported by 
a valuable consideration. Aden v. 
Vallejo, 139 Cal. 165, 168, 72 P 905. 

67. Cal.—uU. S. Oil, ete. Co: v. 
Bell, 153 Cal. 781, 96 P 901 (rendition 
of services as an attorney); Clint v. 
Eureka Crude Oil Co., 3 Cal. A. 463, 
86 P 817. 

D. C.—Keyser v. Hitz, 13 D. C. 513 
oa Drs: 3 397, 8 SCt 143, 31 L. ed. 


Iowa.—Francis v. Preachers’ Aid 
Soc., 149 Iowa 158, 126 NW 1027; 
Gray v. Lake, 48 Iowa 505 (even 
though the agreement is never per- 
formed). 

Ky.—Morse v. Duryea, 174 Ky. 234, 
192 SW 477. 

Mass.—Comstock v. Son, 154 Mass, 
389, 28 NE 296. 

Mo.—Taylor: vy. Crockett, 123 Mo. 
300, 27 SW 620. 

N. Y.—Towle v. Forney, 11 N. Y. 
Super. 164 [aff 14 N. Y. 423 (app 
dism 1 Black (U. S.) 350, 17 L. ed. 
216)] (where the deed was based 


a conveyance is good which is based on: 
ment to the grantee;®° an executory agreement ;°" 
the execution of one conveyance for another;°® the 
execution both of a deed and a reconveyance at the 
same time and as one transaction;®® the assumption 
of a mortgage to a person other than the grantor;"° 
the extinguishment of a mortgage; the release of a 
lien;*? the transfer of a dower estate; the release 
of dower in other property;** relinquishment of a 
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seal is valid between the parties without any actual. 
consideration,®+ the variance in authority being due 
to the effect of the statutes existing in the several 
states as to the necessity and efficacy of seals.®? 

[§ 43] 2. Sufficiency °—a. 
consideration to support a deed may in general be 
either a good or valuable one,** the accepted essen- 
tials of which have been fully considered elsewhere 
For example, it has been held that 


In General. The 


A detri- 


partly on a pecuniary consideration) ; 
Jackson v. Peek, 4 Wend. (N. Y.) 300; 
Jackson v. Pike, 9 Cow. (N. Y. )69. 

Pa.—Kirk v. King, 3 Pa. 436. 

[a] Ilustrations.—(1) Delivery of 
stock pursuant to a contract to give 
it for a conveyance of land which 
took the place of an _ unexecuted 
agreement to give it for a lease of 
the land, is a sufficient consideration 
for a deed of the land. Clint v. 
Eureka Crude Oil Co., 3 Cal. A. 463, 
86 P 817. (2) Where, as part of an 
arrangement by which a loan was 
to be secured on real estate, a con- 
veyance was made to a third person 
for an expressed consideration, and 
a trust deed made by such person for 
the use and benefit of the grantor, 
such arrangement is a sufficient con- 
sideration for the conveyance, al- 
though no money consideration was 
ee paid. Keyser v. Hitz, 13 D. C. 


[b] Obligation to pay considera- 
tion.— Where a grantee accepts a 
deed, reciting a consideration, the 
grantee’s implied agreement by the 
acceptance of the deed to pay the 
consideration is in itself a considera- 
tion therefor. Maxwell v. McCall, 145 
Iowa 687, 124 NW 760. 

68. Fleming v. Reheis, 275 Ill. 132, 
113 NE 923; Weatherford v. Boul- 
ware, 102 Ky. 466, 43 SW 729, 19 ys 
ee House v. McCormick, 57 N.Y. 

[a] Thus (1) where two parties 
have an interest contingent upon a 
life estate, a conveyance by one to 
the other is a consideration for a 
conveyance to the former by the lat- 
ter, even though only the first grantor 
survives the life tenant. Weather- 
ford v. Boulware, 43 SW 729, 19 KyL 
1535. (2) Where the grantee conveys 
other land as part of the considera- 
tion, and gives his note for the bal- 
ance, there is a valuable considera- 
tion. _Phcenix Ins. Co. v. Neal, 23 
Tex. Civ. A. 427, 56 SW 91. 

69. Wilson v. Fairchild, 45 Minn. 
208, 47 NW 642. 

70. Enkema v. McIntyre, 136 Minn. 
293, 161 NW 587. 

71. Brown v. Sumter Bank, 55 S. 
C. 51, 32 SE 816. 

72. Ward v. Baker, (Tex. Civ. A.) 
135 SW_ 620; J. S. Brown Hardware 
Co. v. Catrett, 46 Tex, Civ. A. 647, 
101 SW_ 559. 

[a] For instance, where land is 
subject to certain liens, a deed made 
in pursuance of an agreement that 
certain of the purchase-money notes 
shall be indorsed to the lienholders 
who shall thereupon cancel their liens 
is based on a sufficient consideration. 
Ward v. Baker, (Tex. Civ. A.) 135 SW 
620. 

73. Howlett v. Dilts, 4 Ind. A, 23, 
30 NE 313; Ellinger v. Crowl, 17 Md. 
361; Randall v. Randall, 37 Mich. 563; 
McLaughlin vy. Graves, 6 Oh. Dec. 
(Reprint) 873, 8 AmLRee 562,.5 Cine 
LBul 80. 

74 Wortendyke v. Rayot, 87 N. J. 
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homestead right;75 the execution of a resulting 
trust ;7° the surrender of a claim for alimony due or 
to become due;77 a compromise or settlement ;”* 
even of a tort;7® a devise;8° payment of a legacy 
from the personal funds of the executrix;** the 
support of the gospel;8? a past consideration ;** a 
previously incurred debt;* a loan of money and an - 
agreement to make further loans;** an agreement to 
pay the grantor’s debts, which was subsequently 
done ;®* an agreement to pay the debt of a third per- 
son,®’ or to release such a debt ;** the surrender of a 
claim against a third person;*® the signing of a note 
as surety;°° the becoming surety on an administra- 
tion bond,®! or an agreement to go upon a bail 
The deed of a stockholder and director of 
a bank to the bank for the purpose of remedying a 


bond.®? 


Eq. 159, 99 A 917 [mod on other 
grounds 102 A 2, and aff 102 A 3]. 

75. Bissell v. Taylor, 41 Mich. 702, 
3 NW 194. 


76, Linnel v. Hudson, 59 S. C. 283, 
37 SE 927. 
{a] Ylustration.—Where defend- 


ant paid the purchase price and the 
title was taken by plaintiff, who sub- 
sequently executed a full power of 
attorney to one to dispose of the land, 
a trust having resulted from such 
payment, it was a sufficient consider- 
ation tor a deed of such attorney to 
defendant. Linnel v. Hudson, 59 §S. C. 
283, 37 SE 927. 

77. Droop v. Ridenour, 11 App. (D. 
GC.) 224. 

[a] Conveyance is not voluntary 
but founded upon a legal and binding 
consideration when made in payment 
and discharge of alimony decreed to 
be paid by the grantor, although 
made to his children and his former 
wife wno was entitled to the alimony. 
Preston y. Williams, 81 Ill. 176 

78. U. S.—St. Louis v. U. S., 92 
U. S. 462, 22 L. ed. 731 (an equitable 
compromise of a controversy); Bart- 
lett v. Smith, 17 Fed. 668, 5 McCrary 
416 (settlement or compromise of a 
litigated question). 

Iil.— Ranstead v. Otis, 52 Ill. 30. 

Ky.—Jones v. Gatliff, 1183 SW 436. 

Pa.—Rice v. Bixler, 1 Watts & S. 
445 (of a doubtful right). 

Tex.—Davenport v. Shepherd, (Civ. 
A.) 197 SW 729; Winfree v. Winfree, 
(Civ. A.) 195 SW 245. 


Wis.—Burgson v. Jacobson, 124 
Wis. 295, 102 NW 563. 
See Eysaman v. Nelson, 79 Misc. 


304, 140 NYS 183 (holding that, where 
defendants purchased personalty sold 
by plaintiff as administratrix under 
the will of her husband, their acts 
will estop them from denying the va- 
lidity of the will, and hence they can- 
not claim that their waiver of the 
right to move for revocation of the 
probate of the will was consideration 
for a conveyance of property which 
plaintiff took under the will of her 
husband). - 

79. Doe v. Horn, 1 Ind. 363, 1 AmR 
470; Girty v. Standard Oil Co., 1 App. 
Div. 224, 37 NYS 369. 

[a] Seduction.—The seduction of 
an innocent woman by a pretended 
marriage is a valuable consideration 
for a deed subsequently made to her 
and her children. Doe v. Horn, 1 
Ind. 363, 1 AmR 470. 

{b] Embezzlement.—An agreement 
by a corporation to waive a large 
money claim against an employee ac- 
cused of embezzlement and to retain 
him in its employ is a sufficient con- 
Sideration for a deed to such cor- 
poration by the employee’s wife. 
Girty v. Standard Oil Co., 1 App. Div. 
224, 37 NYS 369. 

80. McMullin v. Glass, 27 Pa. 151. 

81. Stapleton v. Haight, 135 Iowa 
564, 113 NW 351. 

82. Schenectady Dutch Church v. 
Veeder, 4 Wend. (N. Y.) 494. 

83. Legate v. Legate, 249 Tll. 359, 
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94 NE 498; People’s Bank v. Kulmer, 
155 Ky. 359, 159 SW 809; Goodman 
v. Griffith, 288 Mo. 706, 142 SW 259; 
Hill v. West, 8 Oh. 222, 31 AmD 442. 

fa] A moral obligation arising 
from an antecedent legal obligation, 
the enforcement of which has been 
suspended by law, is a sufficient con- 
sideration to support a deed. Strayer 
v. Dickerson, 205 Ill. 257, 68 NE 767; 
Hegstad v. Wysiecki, 178 App. Div. 
7338, 165 NYS 898. 

{b] Improvements are not a valu- 
able consideration, although their 
value is set forth as such in the deed, 
where they are put upon the wife’s 
land by the husband in expectation 
of a conveyance to himself. Blaesi 
NEP an sie 15 NYS 672, 14 NYCivProc 


{c] If a recital in a deed recog- 
nizes services as part at least of the 
consideration, they constitute a good 
consideration, and it is unnecessary 
that there should have been an origi- 
nal contract to compensate for such 
services. Doran v. McConlogue, 150 
Pa. 98, 24 A 357. 

84. Cal.—Saunderson v. Broadwell, 
82 Cal. 132, 23 P 36. 

Ga.—Walker v. Walker, 189 Ga. 
547, 77 SE 795. 

Ind.—McMahan vy. Morrison, 16 Ind. 
172, 79 AmD 418. 

Iowa.—Dunbar vy. Stickler, 45 Iowa 


384. 

Ky.—Steinriede v. Tegge, 14 SW 
357, 12 KyL 377. 

La.—Reinach vy. New Orleans Impr. 
Co., 50 La, Ann. 497, 23 S 455. 

Md.—Busey v. Reese, 38 Md. 264. 

N. Y.—Lehrenkrauss v. Bonnell, 199 
N. Y. 240, 92 NE 687 [rev 138 App. 
Div. 493, 122 NYS 866]; Warren v. 
Wilder, 114 N. Y. 209, 21 NE 159. 

Okl.—Noe v. Smith, 169 P 1108. 

S. ©—McElwee v. Kennedy, 56 
S. C. 154, 34 SE 86; Whaley v. Dun- 
can, 47 S. C. 139, 25 SE 54. 
Can.—Valade v. Lalonde, 27 Can. 
S3Cu 55a, 

Man.—Hggertson v. Nicastro, 21 
Man. 256, 18 WestLR 250 [dism app 
15 WestLR 106]. 

[a] Novation.—The rule applies 
where the debt is extinguished by 
way of novation. Smith vy. Westall, 
76 Tex. 509, 13 SW 540. 

{[b] Transfer upon patrol trust to 
pay debt of the grantee and of oth- 
ers constitutes a consideration. Page 
v. Chambers, 13 N. S. 232. 

Validity as against creditors see 
foe Conveyances [25 Cyc 

85. Johnson v. Cook, 179 Mich. 117, 
146 NW 343. 

86. Ellis v. Funk, 32 Cal. A. 426, 
163 P 332; Washband v. Washband, 27 
Conn, 424; Savage v. Scroggin, 83 Or. 
51, 162 P 1061; Young v. Young, 27 
S. C. 201, 3 SE 202. 

87. Wright v. Watters, 12 Ga. A. 
308, 77 SE 106. 

88. Bishop v. Howe, 117 NYS 996. 

fa] Thus, where property pur- 
chased by a _ husband, the title to 
which, was taken in the name of his 
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shortage in the assets and thereby keeping it a going 
concern rests on a sufficient consideration.®® 
a conveyance may be made to a town upon an ex- 
pressed consideration for educational purposes for 
a term specified. 
valuable consideration, it is immaterial whether it is 
to be wholly paid in money, or partly in other things 


Again 


Where a deed is based on a 


b. Relationship or Love and Affection. 
A deed or conveyance will be supported by a con- 
sideration of blood,®® or natural love and affection,®* 
or of relationship.®® 
existing between husband and wife is sufficient to 
render love and affection between them a good con- 
sideration,®® and so of the relationship of parent and 


For example, the relationship 


wife, was paid for largely with mon- 
eys misappropriated by him from de- 
fendants, by whom he was employed, 
his duty to make restitution is suf- 
ficient consideration for the wife’s 
deed conveying the property to de- 
Eouaonte: Bishop v. Howe, 117 NYS 


6. 

[b] A deed given to pay or secure 
the indebtedness of the grantee’s fa- 
ther passes the title, although no 
money is paid. Tunison v. Chamblin, 


88 Ill. 378. 

89. Knox v. Gruhlkey, (Tex. Civ. 
A.) 192 SW 334. 

90. Grigsby v. Schwarz, 82 Cal. 


278, 22 P 1041. 

[a] The liability of a grantee as 
surety for the grantor will support 
an absolute conveyance of land,:and 
even though the particular debt to 
be discharged is not designated in 
the deed it will operate as payment 
to the extent of the value of the land. 


Buffum v./Green, 5 N. 71, 20 
AmD 562. 

91. Cutler vy. Dickinson, 8 Pick. 
(Mass.)} 386. 

92. Sewell v. Lovett, 8 Oh. Dec. 
(Reprint) 157, 6 CincLBul 63. See 


also Crockford v. Equitable Ins. Co., 
10 N. B. 651. 

93. Edwards v. Alabama Penny- 
Prudential Sav. Bank, (Ala.)- 76 S 285. 
iy Castleton v. Langdon, 19 Vt. 


95. Wright v. Watters, 12 Ga. A. 
308, 77 SE 106. 

96. Frazer v. Western, 1 Barb. Ch. 
(N. Y.) 220 [aff How. A. Cas. 448, 4 
HowPr 291]. 

97. Ala.—McKee v. West, 141 Ala. 
531, 37 S 740, 109 AmSR 54. 

Cal.—Tillaux vy. Tillaux, 115 Cal. 
663, 47 P 691; Springer v. Springer, 
6 Cal. Unrep.'Cas. 662, 64 P 470. 

Hawaii—Rives v. Makulu, 2 Ha- 
waii 166. 
ee v. Taylor, 43 Ill. 


Ind,—St. Clair v. Marquell, 161 Ind. 
56, 67 NE 693. 

Towa.—Arbaugh v. Alexander, 164 
Iowa 635. 146 NW 747; Paulus v. 
Reed, 121 Iowa 224, 96 NW 757. 

Ky.—Rittenhouse v. Swango, 97 SW 
743, 30 KyL 145; Mullins v. Mullins, 
120 Ky. 648, 87 SW 764, 27 KyL 1048; 
Blackerby v. Holton, 5 Dana 620; 
Hanson v. Buckner, 4 Dana 251, 29 
AmD 401; Adkins v. Adkins, 13 Ky. 
Op. 971. 

Md.—Pennington v. Gittings, 2 Gill 
& J. 208. 

Oh.—Lore v. Truman, 1 Oh. Dec. 
(Reprint) 510, 10 WestLJ 250. 

S. C.—Huggins v. Huggins, 107 S. 
C. 470, 93 SE 129. 

Tex.—Couch v. Schwalbe, 51 Tex. 
Civ. A. 94, 111 SW 1046; Robertson 
v. Hefley, 55 Tex. Civ. A. 368, 118 SW 
1159; Parker v. Stephens, (Civ. A.) 
39 SW 164. 

98. See cases infra notes 99-2, 

99. Cal.—Springer v. Springer, 64 
P 470; Tillaux v. Tillaux, 115 Cal. 663, 
47. P 691. 

Iowa.—Paulus v. Reed, 121 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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child,* or of parent and grandchild,? although in re- 
gard to the latter relationship there are some con- 
trary authorities.? The collateral relationship be- 
tween an uncle and a nephew has been held not to 
constitute a good consideration.4 Also love for a 
brother and appreciation of his patriotie service in 
the Civil War is not a valuable consideration.» Un- 
der these decisions it is obvious that a nominal con- 
sideration, coupled with a consideration of love and 
affection, will support a deed,® nor is actual pay- 
ment of the nominal consideration expressed essen- 
tial.” Also the fact that friendship entered into the 
consideration of a deed does not defeat an agreement 
to give such deed where the grantee has performed 
his part of the agreement.® 

Affinity by marriage. It has been held that the 
affinity between parents and children in law may be 
sufficient to support a conveyance between them,? 
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but there is contrary authority,!° and the contrary 
has also been held as between brothers and sisters- 
in-law. 

Illegitimate child. By the weight of authority a 
conveyance made by a father for the benefit of his 
illegitimate child is upon good consideration,!? al- 
though there are decisions to the contrary.12 Like- 
wise a conveyance by the mother to the illegitimate 
child is upon good consideration !* particularly where, 
under the statutes of the state, the child is capable 
of inheritance from the mother.® Further, a convey- 
ance from a father to an illegitimate child has been 
held valid, on the ground that at common law no con- 
sideration was needed to pass legal title to land.16 

[§ 45] c. Marriage or Promise of Mar- 
riage.17 A deed executed upon a _ considera- 
tion of marriage is vyalid,® as is one in 
consideration of an intended marriage,!® or of 


224, 96 NW 757. : 
deer tnamioa v. Wickliffe, 18 B. Mon. 

S. C.—Brown v. Brown, 44 S. C. 
378, 22 SE 412. 

Tex.—Stafford v. Stafford, 41 Tex, 
111; Robertson v. Hefley, 55 Tex. Civ. 
A. 368, 118 SW 1159. 

But see Schott v. Burton, 13 Barb. 
(N.Y) 173. 

[a] Conveyance is without consid- 
eration where plaintiffi’s wife, with 
intent to deceive him, promised to be 
a dutiful wife and requested that cer- 
tain property be deeded to her, and 
stated that he might put the con- 
sideration at a certain sum which 
would show his interest in it, and 
relying upon her promises he deeded 
the property to her without other 
consideration. Basye v. Basye, 152 
Ind. 172, 52 NE 797. 

{[b] Although no consideration is 
expressed in a deed settling land in 
the wife’s family, the estate will pass 
where the conveyance is made by a 
husband and wife, of her land, to 
trustees, by which deed an estate for 
life is given to their use during their 
joint lives. and then to such person 
as they should appoint. Ware v. 
Cary, 2 Call (6 Va.) 263. 

1. U. S—Sawyer v. White, 122 
Fed. 2238, 58 CCA 587. 

Cal.—Nichols v. Emery, 109 Cal. 
3238, 41 P 1089, 50 AmSR 43. 

Tll.—Brock v. Stines, 258 Ill. 346, 
101 NE 585; Oliphant v. Liversidge, 
O27] Tll. 160, 30 NE 334 [aff 27 NE 

Iowa.—Hester vy. Sample, 95 Iowa 
86, 63 NW 463; Moore v. Pierson, 6 
Iowa 279, 71 AmD 409; Pierson v. 
Armstrong, 1 Iowa 282, 63 AmD 440. 

Ky.—Mullins v. Mullins, 120 Ky. 
643, 87 SW 764, 27 KyL 1048; Lay- 
ton v. Calhoon Bank, 59 SW 322, 22 
KyL 872. 

vt Spare v. Bauer, 82 Md. 241, 33 
A 643. 

Mo.—Hutsell v. Crewse, 138 Mo. 1, 
39 SW 449. 

N. Y.—Russ v. Maxwell, 94 App. 
Div. 107, 87 NYS 1077; Knowles v. 
Erwin, 43 Hun 150 [aff 124 N. Y. 633 
mem, 26 NE 759 mem]. 

Pa.—Ferguson’s App., 117 Pa. 426, 
11 A 885. 

Ss. C—Hugegins v. Huggins, 107 S. 
C. 470, 93 SE 129. 

{a] Particular conveyances have 
been upheld in the following cases: 
(1) To a son. Young v. Young, 113 
. 480; Rittenhouse v. Swango, 97 
SW 743, 30 Kyl 145; Nicholas v. 
Shiplett, 48 SW 248, 19 KyL 1295; 
McIntire v. Hughes, 4 Bibb. (Ky.) 
186; Warren v. Tobey, 32 Mich. 45; 
Huggins y. Huggins, 107 S. C. 470, 
93 SE 129. (2) Toa daughter. Dunn 
v. Evans, 139 Ga. 741, 78 SE 122; 
Sharpe v. Davis, 76 Ind. 17; Burrow 
v. Hicks, 144 Towa 584, 120 NW 727; 
Pierson v. Armstrong, 1 Iowa 282, 63 
AmD 440; Loeschigk v. Hatfield, 51 
N. Y. 660 [aff 5 Rob. 26, 4 AbbPrNS 
210], See Morris v. Ward, 36 N. Y, 


587; Ferguson’s App., 117 Pa. 426, 11 
A 885. (3) To a stepchild. Randall 
v. Ghent, 19 Ind. 271; Schneitter v. 
Carman, 98 Iowa 276, 67 NW 249. (4) 
To a father. Pusey v. Gardner, 21 
W. Va. 469 (by daughter prior to 
marriage). 

[b] Consideration of natural love 
and affection will be assumed in a 
deed to a daughter, in the absence of 
fraud and pecuniary consideration. 
Loeschigk v. Hatfield, 51 N. Y. 660. 

[c] A voluntary contract for con- 
veyance of land, made between par- 
ent and child, will not be disturbed 
at the instance of other children, 
after it has become executed, on the 
ground that there was no considera- 
tion. Mercer v. Mercer, 29 Iowa 557. 

2. Kuuku v. Kawainui, 4 Hawaii 
515; Spencer v. Razor, 251 Ill. 278, 96 
NE 300; Hanson vy. Buckner, 4 Dana 
(Ky.) 251, 29 AmD 401; Stovall v. 
Barnett, 4 Litt. (Ky.) 207; Smith v. 
Grady, 13 N. C. 395. 

3. Borum v. King, 37 Ala. 606; 
Kinnebrew v. Kinnebrew, 35 Ala. 628. 

4 Buford v. McKee, 1 Dana (Ky.) 
107; Hayes v. Kershow, 1 Sandf. Ch. 
(N. Y.) 258; Edwards v. Jones, 1 Myl. 
Baud 226, 18 EngCh 226, 40 Reprint 

5. Dolph v. Wortman, (Iowa) 168 
NW 252. 


6. Ga.—Pierce vy. Bemis, 120 Ga. 
536, 48 SE 128. See Shackelford v. 
Orris, 1385 Ga. 29, 68 SE 838 (holding 
that whether a deed which expresses 
as a consideration love for the gran- 
tee and a small sum of money is a 
voluntary conveyance depends upon 
the intent of the parties, to be ascer- 
tained from all the facts and circum- 
stances at the time of its execution 
Which will throw light upon the ques- 
tion as to whether the deed was exe- 
cuted as the consummation of a sale 
or as evidence of a gift). 

Tll.—Rasch v. Rasch, 278 Ill. 261, 
115 NE 871. 

Ky.—Bronston_ v. 141 
Ky. 639, 133 SW 584. 

Miss.—Fairley v. Fairley, 34 Miss. 


Wash.—Marsh v. Marsh, 32 Wash. 
623, 738 P 676. 

7. Studybaker v. Cofield, 159 Mo. 
596, 61 SW 246; Meriam v. Harsen, 4 
HowPr 446, 2 Barb. Ch. (N. Y.) 232 
{aff 4 Edw. 70]. 

8. James v. Lueders, 97 Wash. 560, 
166 P 772. 

9. Beith v. Beith, 76 Iowa 601, 41 
NW 371; Bell v. Scammon, 15 N. H. 
381, 41 AmD 706; Parker v. Stephens, 
(Tex. Civ. A.) 39 SW 164. But com- 
pare Jackson vy. Cadwell, 1 Cow. 
(N. Y.) 622 (holding that a cove- 
nant to stand seized to uses cannot be 
made to a daughter-in-law). 

10. Luke v. Gunnell, 1 Ky. Op, 258. 

11. Cotton v. Graham, 84 Ky. 672, 
2 SW 647, 8 KyL 658. — 

{a] Reasons for holding.—‘“Love 
and affection” for a deceased broth- 
er’s widow was held not to be a suffi- 
cient consideration to support a bond 


Bronston, 


and a mortgage securing it. In de- 
livering the opinion of the court, 
Pryor, C. J., said: “It is assumed 
in argument that the statements of 
the petition show only the consider- 
ation of love and affection on the part 
of the appellees for the execution 
of the obligation for the benefit of 
their sister-in-law, Mrs. Parker, and 
that such a consideration, where the 
relationship is so remote, or where 
none in fact existed except such as 
sprung from the marital relation that 
existed between their deceased broth- 
er and his wife, will not support the 
agreement to pay. If the facts al- 
leged authorized the conclusion 
reached by counsel and the court be- 
low, there would be less difficulty in 
determining the question involved. 
This court has heretofore held, in 
several cases, that a voluntary agree- 
ment to provide for a collateral re- 
lation will not be specifically en- 
forced. The obligation to provide for 
a wife or child constitutes such a 
meritorious consideration as will au- 
thorize a court of equity to enforce 
it; but as said in Buford v. McKee, 
1 Dana (Ky.) 107: ‘The whole foun- 
dation of the principle which turns 
mere gratuitous engagements and 
voluntary promises of bounty and 
munificence into contracts of obliga- 
tory efficacy is of such doubtful equi- 
ty that we feel no disposition to 
carry it further than it has already 
gone.’” Cotton v. Graham, 84 Ky. 
672, 675, 2 SW 647, 8 KyL 658. 

12. Conley v. Nailor, 118 U. S. 127, 
6 SCt 1001, 30 L. ed. 112; Lanhardt 
wv. Souder, 42 App. (D. C.) 278. 

18. Blount v. Blount, 4 N. C. 389. 
But compare Pickett v. Garrard, 131 
N. C. 195, 42 SE 579 (holding that the 
fact that the grantor has stood in 
Os si may afford a considera- 
tion). 


peas, Ivey Vv. Granberry, 66 N. C. 
aote Ivey v. Granberry, 66 N. C. 
16. Hall v. Hall, 82 SW 300, 26 
KyL 610. 
17. Marriage as consideration for 
peptrert generally see Contracts § 
18. Ryder y. Ryder, 244 Ill. 297, 91 


NE 451; Verplank v. Sterry, 12 Johns. 
(N. Y.) 536, 7 AmD 348 [aff 1 Johns. 
Ch, 261]; Frazer v. Western, 1 Barb. 
Ch. (NEY 220? Patt’ Bow. A. Cas. 
448, 4 HowPr 291]; Herring v. Wick- 
ham, 29 Gratt. (70 Va.) 628, 26 AmR 
405. 

[a] Marriage may constitute an 
ex post facto consideration for a pre- 
vious voluntary settlement. Guard- 
ian Assur. Co. v. Avonmore, Ir. R. 6 
Eq. 391. 

[b] Marriage with the grantor’s 
daughter will support a conveyance. 
Thome v. Thompson, 17 Oh. St. 
64 


19. Jackson v. Jackson! 222 Til. 
46, 78 NE 19, 6 LRANS 785; Snyder 
v. Grandstaff, 96 Va, 478, 31 SE 647, 
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a promise to marry.?° 


[§ 46] d. 


[§ 47] 


70 AmSR 863._ 

[a] Deed given as an inducement 
to marry is based on a valuable con- 
ca Baal Arnold v. Hstis, 92 N. C. 


[b] Conveyance ceases on mar- 
riage to be voluntary and becomes 
good as against a subsequent bona 
fide purchaser for a valuable con- 
sideration, where the grantee gains 
eredit by the conveyance and a third 
person is induced to marry her on 
account of a provision made for her 
in such deed. Verplank v. Sterry, 12 
Johns. (N. Y.) 536, 7 AmD 348 [aff 
1 Johns. Ch. 261]. 

Antenuptial settlement see Hus- 
band and Wife [21 Cyc 1246]. 

20. Matter of Wadsworth, 100 Misc. 
439, 166 NYS 716; Smith v. Allen, 5 
Allen (Mass.) 454, 81 AmD 758; Prig- 
non v. Daussat, 4 Wash. 199, 29 
P 1046, 81 AmSR 914. 

21. U. S.—Barnes v. Multnomah 
County, 145 Fed. 695. 

Ark.—Fine v. Lasater, 110 Ark. 425, 
161 SW _1147, AnnCasi1915C _ 385; 
Wood v. Park, 97 Ark. 13, 133 SW 
175; Boyd v. Lloyd, 86 Ark. 169, 110 
SW 596 


Cal.—Norris v. Lilly, 147 Cal. 754, 
82 P 425, 109 AmSR 188; Rogers v. 
Scott, 28 Cal. A. 93, 151 P 379. 

Conn.—Looby v. Redmond, 66 Conn. 
444, 34 A 102. 

Del.—Doe v. Prettyman, 6 Del. 334. 

Ill. Finch v. Green, 225 Ill. 304, 80 
NE 318. 

Iowa.—Flynn vy. Moore, 165 NW 
851; Steen v. Steen, 169 Iowa 264, 151 
NW 115; Miinch v. Miinch, 148 Iowa 
18,126 NW 937; Gardner y. Lightfoot, 
71 Iowa 577, 32 NW 510; Shaw v. Ball, 
55 Iowa 55, 7 NW 413. 

Ky.—Hopkins v. Blackburn, 144 Ky. 
839, 189 SW 1065; Furnish v. Lilly, 
84 SW 734, 27 KyL 226; Turners v. 
Turner, 1 T. B. Mon. 243. But see 
Davidson v. Davidson, 180 Ky. -190, 
202 SW 493 (holding that, where the 
days of the grantor are numbered 
and her income plainly exceeds that 
of each of the grantees, who have 
families to support, an agreement to 
support will not be dignified by 
the law as a valuable considera- 
tion). 

La.—Vick v. Deshautel, 9 Mart. 85. 

Mich.—Root v. Snyder, 161 Mich. 
200, 126 NW 206; Baker v. Baker, 
157 Mich. 76, 121 NW 287; Goff -v. 
Thompson, Harr. 60. 
gla eipecotae v. Canty, 34 Miss. 

Mo.—Wing vy. Havelik, 253 Mo. 502, 
161 SW 732; Anderson v. Gaines, 156 
Mo. 664, 57 ‘SW 726; Cutts v. Young, 
ait Mo. 587, 49 Sw 548. 

. J.—Soper v. Cisco, 85 N. J. Ea. 
165, 95 A 1016, AnnCasi918B 452. 

N. Y.—Spalding v. Hallenbeck, 30 
Barb. 292. 

Oh.—Kinie v. Addlesperger, 24 Oh. 
Cir, Cl Sor 

Or.—Ames vy. Moore, 54 Or. 274, 101 
P69. 

Pa.—Northup v. Hall! 228 Pa. 20, 76 
A 429; Carney v. Carney, 196 Pa. 34, 
46 A "264: Shontz v. Brown, 27 Pa. 
dee Lewis v. Lewis, 24 Pa. Co. 517. 

S. C.—Hagin v. Barrow, 103.S.,.C. 
450, 88 SE 299. 

Tenn.—Montgomery vy. Clark, (Ch. 

A.) 46 SW 466. 


Maintenance and Support. A deed 
executed by the grantor in consideration of a prom- 
ise of the grantee to furnish him with support and 
maintenance is upon a valid consideration,*? al- 
though the courts scrutinize such transactions with 
jealousy and frequently set them aside where the 
consideration is inadequate,” or there has been un- 
due advantage taken of the grantor,?* or, in some. 
jurisdictions, where the grantor has improvidently 
stripped himself of his entire property.?* 

8. Adequacy. Any valuable considera- 
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[§§ 45-47 


tion, however small, will support a conveyance of 


sideration.?7 


Tex.—Houston v. Ritchie, (Civ. A.) 
191 SW 362; Feegles v. Slaughter, 
(Civ. A.) 182° SW 10; Uecker v. Zuer- 


cher, 54 Tex. Civ. A. 289, 118 SW 149 
(part consideration) ; ‘Freeman v. 
Jones, 43 Tex. Civ. ‘A. 332, 94 SW 
1072. 

Va.—Henderson v. Hunton, 26 
Gratt. (67 Va.) 926. See also Bev- 


erage’s Committee v. Ralston, 98 Va, 
625, 37 SE 283. : 

Wis.—Dailey v. Kastell, 56 Wis. 
444, 14 NW 635. 

Man.—Eggertson v. Nicastro, 21 
Man. 256, 18 WestLR 250. 

Effect of breach of promise to sup- 
port see infra § 427. 

[a] Agreement to pay the grantor 
a specified sum annually for life and 
a certain sum to legatees is a valu- 
able consideration. Keagle v. Pes- 
sell, 91 Mich. 618, 52 NW 58. 

[b]. A parol agreement to support 
a person during life is a good con- 


sideration. Hutchinson v. Hutchin- 
son, 46 Me. 154. 
{[c] Parol statements by and be- 


tween father and son may amount to 
an agreement to support as consid- 
eration for a deed, although it may 
be broken by the grantees denying 
the obligation. Walker v. Walker, 
104 Iowa 505, 73 NW 1073. 


22. See infra § 49. 

23. See infra § 163. 

24. See infra § 47. 

25. Barnes vy. Multnomah County, 


145 Fed. 695, 698 [cit Cyc]; Nichols 
v. Roach, 276. Ill..388, 114 NE 914; 
Stamper v. Venable, 117 Tenn. 557, 
97 SW 812; Ocheltree v. McClung, 7 
W: Va. 232. And see 2 Blackstone 
Comm. p 445; and Contracts § 237. 
But see London v. Anderson Brass 
Works, 197 Ala. 16, 72 S 359 (holding 
that, while a valuable consideration 
must be substantial as opposed to 
nominal, a pecuniary consideration 
may be substantial although gross- 


ly inadequate). 
26. JIowa.—Steen v. Steen, 169 
Iowa 264, 151 NW _ 115. See Ginge- 


rich v. Miller, 164 Iowa 429, 145 NW 
894 (holding that, where a will gave 
the widow the homestead for life, the 
remainder to go to testator’s sons by 
a former marriage, her deed to them 
conforming to the will was ample 
consideration for the deed when she 
had nine years’ life expectancy). 
Mass.—Parsons v. Parsons, 119 NH 


1020. 

Mo.—Hays v. Pumphrey, 226 Mo. 
119, 125 sw 1 1109. 

N. Y.—Hennessy v. Corneille, 61 


App. Div. 620, 69 NYS 1126; Diefen- 
dorf. y. Diefendorf, 8 NYS 617 [aff 
132 N. Y.-100, 30 NE 375]. 

Tenn.—Stamper v. Venable, 117 
Tenn. 557, 97 SW 812 (holding that, 
where a grantor intelligently and de- 
liberately conveyed her property in 
consideration of one dollar and the 
grantee’s agreement to deed back 
when called upon so to do, and the 
grantee executed a power of attorney 
authorizing the grantor to collect the 
rents, which she did during her life- 
time, the grantor’s heirs could not 
attack the conveyance on the ground 
of want of consideration). 

Va.—Taylor v. Johnson, 114 Va. 
329, 76 SE 325. 

N. B.—Payson v. Good, 5 N. B. 272. 


land,?> for the consideration need not equal the 
value of the property, especially where no ereditor’s 
rights are affected.?° 
consideration of one dollar, which is frequently re- 
cited in deeds, evidences a sufficient valuable con- 
So, where, as compared with the 
actual value of the property or interest received, 
the consideration is adequate, the deed will stand, 
whether such consideration be merely a valuable 
one without any monetary payment 7° or a valuable 


Hence the merely nominal 


PADS S.—Maddern v. McNeil, 45 N. S. 


[a] If a consideration is paid, al- 
though it is disproportioned to the 
value of the land, it will support the 
deed. Perley v. Catlin, 31 Ill. 533. 

[b] Where the transfer is to sat- 
isfy a creditor’s claim, the courts 
will not, at the debtor’s suit, set 
aside the conveyance, even though 
the consideration is less than the 
value of the property. Crum v. Mei- 
her, 75 Ill. A. 666. 

[ce] Conveyances in consideration 
of services and support have been 
held upon adequate consideration: (1) 
Where the grantee agreed to care 
for and pay the funeral expenses of 
the grantor, who was physically in- 
firm, with a probability of requiring 
constant care, and the land was 
worth four hundred dollars. Duna- 
way v. Dunaway, 105 SW 137, 32 KyL 
29. (2) Where a woman seyenty- 
seven years old, whose mother died 
at the age of ninety-three years, 
deeded one hundred and twenty acres 
of land, reserving a life estate, the 
grantee agreeing to board and care 
for her for the remainder of her life. 
Clark v. Gustin, 177 Mich. 63, 142 
NW 1081. (3) Where the conveyance 
was by a man eighty years of age to 
his unmarried daughter, in consider- 
ation of valuable services rendered 
by her in the management of his es- 
tate, it was upheld and it appeared 
that the consideration expressed in 
the deed was not equal to the value 
of the grantee’s services, and that the 
grantor so declared. Garner y. Gar- 
ner, 4 KyL 828. (4) Where the gran- 
tee assumed the care and support of 
the grantor during the period of 
his natural life. Matter of -Wads- 
worth, 100 Mise. 439, 166 NYS 716. 

-27. Masterson v. Sheahan, (Mo.) 
186 SW 524; Nave v. Marshall, 9 Oh 
S&CP 415, 6 OhNP 488; Henley v. 
Davis, (Okl.) 156 P 387; Lovett v. 
Eastern Oil Co., 68 W. Va. 667, 670, 
70 SE 707, AnnCasi912B 360. See 
Rendleman v. Rendleman, 156 Ill. 568, 
41 NE 223 (holding that, where it 
does not appear that the grantor ex- 
pected any other consideration than 
the amount of one dollar, which was 
tendered, he cannot have the deed 
set aside for want of consideration). 

“Look back at hundreds of deeds 
through hundreds of years and you 
will find them stating one dollar as 
a valuable; consideration. To say 
that such a consideration acknowl- 
edged under seal is not good would 
be to overthrow myriads of deeds. 
The parties have chosen to treat it 
as a sufficient consideration; they 
have contracted that it shall be such, 
and no court in the absence of fraud, 
can nullify their contract.” Lovett v. 
Eastern Oil Co., supra. 

[a] A suspicion of fraud will not 
attach to a transaction for the rea- 
son that the deed expresses merely a 
nominal consideration. Van Sickle v. 
Harmeyer, 172 Ill. A 218. 

28. Uhlich v. Muhlke, 61 Ill. 499. 

[a] A deed for attorney’s fees will 
not be canceled where the consider- 
ation is not unfair and the litiga- 
tion was long and difficult. Fellows. 
v. Smith, 190 Pa. 301, 42 A 678, 

[b] Where the consideration was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 47] 


one’ coupled with pecuniary advances.?® - 

Effect of inadequacy. It follows from the rules 
above stated that the inadequacy of the considera- 
tion expressed will not affect the validity of the deed 
where the grantor was capable of making it.*° 
Nor will a deed be set aside for mere inadequacy 
of consideration unless accompanied by fraud or 
undue influence, unless the inadequacy is so gross as 
to imply fraud,*! or unless there was on the 
grantor’s part a want of mental capacity to con- 


an agreement to pay debts in excess 
of the value of property and to pay 
additional sums to each of the gran- 
tor’s children and to furnish him 
with proper support and maintenance 
for life, and a sum much in excess 
of one-half the value of the property 
was paid, it was decided that the 
deed was not voidable for inadequacy. 
Beverage v. Ralston, 98 Va. 625, 37 
SE 283. 

29. 
12 KyL 97. 

30. Ariz—kKline v. Kline, 14 Ariz. 
369, 376, 128 P 805 [eit Cyc]. 

Ga.—Robinson v. Schly, 6 Ga. 515. 
ae ieee v. Johnson, 113 Ill. 

Iowa.—Baker v. Baker, 169 Iowa 
473, 151 NW 459; Brockway v. Har- 
rington, 82 Iowa 23, 47 NW 1013. 

Ky.—Davis v. Yaney, 104 SW 697, 
31 KyL 1155; Lee v. Lee, 2 Duv. 134. 

Md.—Robinson vy. Robinson, 4 Md. 
Ch, 176. 

Mo.—Weissenfels v. Cable, 208 Mo. 
515, 106 SW 1028. 

N. J.—Doughty v. Miller, 50 N. J. 
Eq. 529, 25 A 153; Crane y. Conklin, 
1N. J. Hq. 346, 22 AmD 519. 

N. Y.—Stevens v. New York, 46 
N. Y. Super. 274 [aff 84 N. Y. 296]. 

Okl.—Bell v. Mills, 158 P_ 1173; 
eae ver v. Carter, 53 Okl. 360, 157 


W. Va.—dJarrett v. Jarrett, 11 W. 
Va. 584 

Ont.—Frank v. Hohl, 2 OntWR 489. 

31. U. S.—Holmes v. Holmes, 12 
F. Cas. No. 6,638, 1 Abb. 525, 1 Sawy. 

99; Walker v. Derby, 28 F. Cas. No. 
17,068, 5 Biss. 134. 

Ala.—Wilson y. Mullins, 75 S 900; 
Chance v. Chapman, 195 Ala. 513, 70 
S 676; Sellers v. Knight, 185 Ala. 96, 
64 S 329; Thornton v. Pinckard, 157 
Ala. 206, 47 S 289; McLeod v. McLeod, 

145 Ala. 269, 40 S 414,.117 AmSR 41; 
Wood v. Craft, 85 Ala. 260, 4 S 649. 

Ark.—Giers v. Hudson, 102 Ark. 
232, 148 SW 916; McDonald v. Smith, 
95 Ark. 523,130 SW 515. 

Cal.—Driseoll v. Driscoll, 143 Cal. 
528, 77 P 471; Barry v. St. Joseph’s 
Hospital, ete., 5 Cal. Unrep. Cas. 625, 
48 P 68; Silveria v. Alexander, 25 Cal. 
A. 506, 144 P 303. 

Ga.—Hickman v. Cornwell, 145 Ga. 
368, 89 SE 330; Wormack v. Rogers, 
9 Ga. 60. 

Tll.—Nichols v. Roach, 276 Ill. 388, 
114 NE 914; Van Gundy v. Steele, 261 
Ill, 206, 103 NE 754; Sturtevant v. 
Sturtevant, 116 Ill. 340, 6 NE 428; 

. Reed vy. Peterson, 91 Ill. 288; Fagan 

v. Schultz, 73 Ill. 529; Baldwin v. 

Dunton, 40 Ill. 188. 

Iowa.—Johnson v. Tyler, 175 Iowa 
723, 157 NW 184; Nixon y, Klise, 160 
Iowa 238, 141 NW 322; Jacobsen v. 
Nealand, 122 Iowa 372, 98 NW 158; 

Galbraith v. McLaughlin, 91 Iowa 399, 
59 NW _ 338; Herron vy. Herron, val 
Towa 428, 32 NW. 407. 

Ky. —Finlayson v. Cuyuga Coal, 
etc., Co., 173 Ky. 763, 191. SW 486: 
Bevins vy. Lowe, 159 Ky. 439, 167 SW 
422; Hopkins v. Blackburn, 144 Ky. 
839, 139 SW_1065; Robb v. Robb, 21 
SW 580, 14 KyL 747; Talbott v. Hoo- 
ser, 12 Bush 408; Wallace v. Mar- 
shall, 9 B. Mon. 148. 
ramp Heats v. Farquharson, 5 Md. 

Mich.—Somers vy. Ferris, 182 Mich. 
392, 148 NW 782; Keagle v. Pessell, 
91 Mich. 618, 52 NW 58. 

Miss.—Caulk v. Murt, 114 Miss. 
487, 75S 369 [rev on suggestion of 


\ 
‘ 


Rankin v. Wallace, 14 SW 79,) 
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eancellation.** 


error 112 Miss. 660, 73 S 618, and 
motion to correct decree granted 114 
Miss. 840, 75 S 593]. 

Mo.—Obst _v. Unnerstall, 184 Mo. 
383, 83 SW 450; Morriso v. Philliber, 
30 Mo. 145. 

N. J.—Hyer v. Little, 20 N. J. Ea. 
soa Weber v. Weitling, 18 N. J. Eq. 


Ey Pe Y.—Smith v. Duffy, 1 HowPrNS 

Okl.—McKeever v. Carter, 53 Okl. 
360, 157 P 56; Henley v. Davis, 156 P 
337; Miller v. Folsom, 49 Okl. 74, 
149 P 1185; Chandler v. Roe, 46 Okl. 
349, 148 P 1026; Lewis v. Allen, 42 
Okl. 584, 142 P 384; Bruner v. Cobb, 
ET aoe 228, 131 P 165, LRA1916D 

Or.—Sherman y. Glick, 71 Or. 451, 
142 P 606; Powers vy. Powers, 46 Or. 
479, 80 P 1058. 

Pa.—Sarver v. Sarver, 230 Pa. 60, 
79 4.164; Harris v. Tyson, 24 Pa. 347, 
64 AmD 661; Travis’ App., 5 Pa. Cas. 
385, 8 A 601. 

S. D.—WNiles v. Lee, 31 S. D. 234, 140 
NW 259 

Tenn.—Stevens v. Ozburn, 1 Tenn. 
Ch. A. 218. 

Tex.—Newman vy. Newman, (Civ. 
A.) 86 SW 635. 

Va.—Rixey v. Rixey, 103 Va. 414, 
49 SE 586; Tebbs v. Lee, 76 Va. 744; 
Mayo v. Carrington, 19 Gratt. (66 
Va.) 74 

Wash.—Balan vy. Rouleau, 52 Wash. 
389, 100 P 833. 

W. Va.—Black v. Post, 67 W. Va. 
253, 67 SE 1072. 

{Ont Hagerty v. Bateman, 19 Ont. 

“Mere inadequacy of consideration 
is not ground for setting aside a 
conveyance.” Johnson v. Tyler, 175 
Iowa 723, 733, 157 NW _ 184. 

“Inadequacy of consideration, how- 
ever, standing alone, is not ground 
for setting aside transfers of prop- 
erty between persons capable of con- 
tracting. Unless the inadequacy is 
so gross that it shocks the conscience 
and furnishes satisfactory and deci- 
sive evidence of fraud a court of 
equity cannot interfere to set aside 
the transaction, and if the inade- 
quacy is so gross as to furnish evi- 
dence of fraud the transfer is set 
aside only by reason of the fraud.” 
Nichols y. Roach, 276 Ill. 388, 391, 114 
NE 914. 

[a] Possible litigation over the 
title of the grantor will be consid- 
ered. Fagan y. Schultz, 73 Ill. 529. 

[b] After grantor’s death the 
transaction cannot be impeached for 
inadequacy of consideration, where 
there was no fraud or undue influ- 
ence and the grantor had _ fixed the 
consideration. Keagle vy. Pessell, 91 
Mich. 618, 52 NW.58. 

[ec] That the property was worth 
only two-thirds of the price paid 
therefor is no ground for setting 
aside the sale, where the vendee who 
was twenty-eight years old, examined 
the property before purchasing, and 
there was no evidence of fraud or 
undue influence, and the vendor of- 
fered to release him before the bar- 
gain was consummated but he re- 
fused to be released. Martinez v. 
Moll, 46 Fed. 724. 

{d]. A conveyance will not be set 
aside: (1) Where land worth about 
four thousand five hundred dollars 
was transferred upon condition of 
the support for life of the grantor, 
then sixty-three years of age, and 
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tract,°* or a lack of free will and ignorance of his 
rights. *8 A mere showing that the grantee got the 
best of the bargain is insufficient to authorize a 
So, although a conveyance was un- 
wise or improvident, that in itself is not ordinarily 
regarded as a ground for setting it aside,*® although 
in some jurisdictions it is held that a conveyance 
may be canceled for that reason,** particularly 
where the grantor has by it deprived himself of 
his entire property.®? 


Gross inadequacy of price, 


the giving to her two grandchildren 
of five hundred dollars each at her 
death. Black-v. Post, 67. W. Va. 253, 
67 SE 1072. (2) Where property vari- 
ously estimated at from three thou- 
sand five hundred dollars to eight 
thousand dollars in value was con- 
veyed by a woman sixty-six years of 
age in consideration of life care and 
the sale by the grantee of her home. 
Griffin v. Nicholas, 224 Mo. 275, 123 
SW 1063. 

{e] Where consideration is an 
agreement to support the grantor, 
(1) the fact that he died soon after 
and the grantee obtained the property 
at a low figure is no ground for 
cancellation. Travis’ App., 5 Pa. Cas. 
525, 8 A 601. (2) Indeed whether an 
agreement to support a grantor is an 
adequate consideration for a convey- 
ance is immaterial, in the absence of 
fraud or deception. Nixon v. Klise, 
160 Iowa 238, 141 NW 3822. 

Conveyances by heirs of expectant 
interests in estates see Assignments 
§§ 23-30. 

32. Sturtevant v. Sturtevant, 116 
Tll. 340, 6 NE 428; Royse v. Blair, 2 
Ky. Op: 528. And see infra § 132. 

‘33. Robb v. Robb, 21 SW 580, 14 
KyL 747. And see infra § 168. 

34. Wilson v. Mullins, (Ala.) 75 S 
900; Van Gundy v. Steele, 261 Ill. 206, 
103 NE 754. 

35. Nichols v. Roach, 276 Ill. 388, 
392, 114 NE 914; Powers v. Powers, 
46 Or. 479, 80 P 1058. 

“The courts cannot interfere al- 
though it may appear to have been an 
unwise transaction on the part of the 


seller.” Nichols v. Roach, supra. 
36. McKnatt v. McKnatt, 10 Del. 
Ch. 392, 93 A 367; Keller v. Cox, (Ind. 


A.) 118 NE 543; Smith vy. Alexander, 
12 OntWR 1144; Loekhart v. Lock- 
hart, 1 OntWR 819. .See Dill v. 
Karcher, (Del. Ch.) 102 A 781 (reec- 
ognizing the rule, but holding that 
each case presents different problems 
and that in the present case the cir- 
cumstances and the situation as they 
existed at the time the transaction 
was consummated do not show such 
improvidence as authorizes the court 
to set aside the deed); Jarvis v. Jar- 
vis, 8 OntWR 902, 906 (holding that 
it was not necessarily, in the circum- 
stances of the case, an improvident 
transaction for a farmer worth two 
thousand four hundred dollars or so, 
to expend one thousand one hundred 
and fifty dollars in buying a house 
for his wife, and to give it to her). 
37. Smith v. Alexander, 12 OntWR 
1144; Frank v. Hohl, 2 OntWR 489. 
[a] Under Civ. Code art 1497 (1) 
a conveyance by a grantor of all his 
property, not reserving to himself 
enough for a subsistence, in consid- 
eration of the promise of the grantee 
to support him during his natural 
life, is void:. Harris v. Wafer, 113 
La. 822, 37 S 768. (2) Where a mother 
transfers a piece of property to her 
son as a dation en paiement, and 
he deeds her the usufruct of the 
property during her life, she cannot 
be said to have made a deed omnium 
bonorum, as her usufruct is property, 
and although she did not reserve the 
usufruct, where he without consider- 
ation transferred the usufruct to her, 
and over ten years had elapsed from 
the time of the transfer and over 
that number of years since the ven- 
dor died, and the vendee remained in 
possession over that number of years 
without adverse claim urged by any 
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however, furnishes a reason for scrutinizing the 
transaction ;3® and inadequacy of consideration has 
frequently been held strong, if not conclusive, evi- 
dence of fraud authorizing relief against the con- 
veyance,®® particularly in connection with weak- 
ness of mind upon the part of the grantor,*? or 
opportunity for the exercise of undue influence by 


the grantee.*? 


Time as of which inadequacy must be determined.. 
In determining the question of adequacy of con- 
sideration as bearing upon the existence of fraud 
or undue influence, the value of the property must 
be considered as of the date of the conveyance.** 


one, there are no grounds on which 

to set aside the deed. Lewis v. Lew- 

is, 129 La. 638, 56 S 621. u 
88. De Souza v. Soares, 21 Hawaii 
ah 


39. D. C.—Benter v. Patch, 18 D. 
C. 590. 

Ga.—Wormack vy. Rogers, 9 Ga. 60. 

Ind.—Keller v. ‘Cox, (A.) 118 NE 
543. 

Ky.—Brown v. Slaton, 172 Ky. 787, 
189 SW 1130: Turner v. Washburn, 
80 SW 460, 25 KyL 2198. 

Mich.—Negaunee German Corp. v. 
Negaunee German Aid Soc., 172 Mich. 
650, 1388 NW 343. 

N. J.—Walker v. Bourgeois, (Ch.) 
102 A 250. 

N. C.—Hodges v. Wilson, 165 N. C. 
3238, 81 SE 340. 

Okl.—Barker v. Wiseman, 51 Okl. 
645, 151, P 1047; Bruner v. Cobb, 37 
Okl. 228, 131 P 165, LRA1916D 377. 


Or.—Toney v. Toney, 84 Or. 310, 
165 P 221. 
fa] A conveyance has been set 


aside: (1) Where the grantor was 
eighty-two years old and he was in- 
duced while sick to convey land for 
half its value, taking unsecured notes 
in payment. Williams v. Longman, 
(Iowa) 78 NW 198. (2) Where min- 
eral rights worth five hundred dol- 
lars were transferred for one dollar. 
Negaunee German Corp. v. Negaunee 
German Aid Soc., 172 Mich. 650, 138 
NW ¢ 343. (3) Where there was a 
verbal promise to discharge a mort- 
gage which the grantor was not ob- 
ligated to pay, and a further verbal 
promise made by the grantee, who 
was executor under his father’s will, 
that his stepmother might remain in 
the homestead during the rest of her 
life. Lamb v. Lamb, (N. One) 
23 A 1009. (4) Where the grantor 
was very old and feeble and survived 
but a few days, and the money con- 
sideration was not paid in the man- 
ner agreed, and the other considera- 
tion was that of support to be ren- 
dered. Collins v. Collins, 45 N. J. Eq. 
813, 15 A 849, 18 A 860. (5) Where 
two negro women, ignorant of their 
legal rights and of the value of their 
property, conveyed property worth 
ten thousand dollars for a considera- 
tion. of two hundred dollars. Sims 
ee 127 Ark. 186, 191 SW 


40. Walker v. Shepard, 210 Tl. 
100, 71 NE 422; Paulter v. Manuel, 25 
Okl. 59, 108 P 749. 

41. Martin v. Evans, 163 Ala. 657, 
50 S 997; Johnson v. Woodworth, 134 
App. Div. 715, 119 NYS 146; Wend- 
over v. Nicholson, 2 OntWR 1108. 

[a] Where there is inequality in 
the condition of the parties, a deed 
will be set aside for inadequacy of 
consideration. George v. Richardson, 
Gilm. (21 Va.) 320. 

42. Finlayson v. Cuyuga Coal, etc., 
Co., 173 Ky. 763, 191 SW 486; Dotson 
v. Norman, 159 Ky. 786,169 SW 527; 
Wells v. Houston, 28 Tex. Civ. A. 629, 
57 SW 584; Pennybacker v. Laidley, 
33 W. Va. 624, 11 SE 39. 

[a] That one tenant in common 
on a resale of his share obtained an 
increased price for it does not prove 
inadequacy of consideration, where a 
tenant for life of the undivided 


DEEDS 


convey title.#4 


set forth 


moiety purchased from the tenants 
in common their whole interest, in- 
cluding the reversion for a certain 
sum, and there was no evidence that 
the entire interest would have sold 
for more than that sum. Hamblin v. 
Bishop, 41 Fed. 74. 

43. Cal.—Duckworth v. Watson- 
ville Water, etc., Co., 170 Cal. 425, 150 
P 58; Ripperdan y. Weldy, 149 Cal. 
667, 87 P 276. 

Ga.—Wood v. Owen, 133 Ga. 751, 66 
SE 951. \ 
Figg ane pena v. Pyle, 44 Ind. 

Iowa.—Chew v. Chew, 38 Iowa 405; 
Lake vy. Gray, 35 Iowa 459. See 
Wood v. Stedwell, 91 Iowa 224, 59 
NW 28 (holding that a deed will not 
be set aside because all the money 
that the grantee agreed to pay in 
cash was not paid when the deed 
was made, where such present pay- 
ment was waived). 

Pei OES piers v. Proctor, 1 Gray 
oO . 

Mich.—Rozell y. Redding, 59 Mich. 
331, 26 NW 498. 

N. Y.—Herrick v. Starkweather, 54 
Hun 532, 8 NYS 145; Vrooman v. 
Phelps, 2 Johns. 177; Sprague v. Duel, 
11 Paige 480. 

Or.—Clark v. Hindman, 46 Or. 67, 
19a 56; 

S. C—Knight v. Jones, 93 S. C. 
376, 76 SE 978. 

Wash.—White v. Johnson, 4 Wash. 
1135-29>2. 932: 

See Jones v. Gatliff, (Ky.) 1183 SW 
436 (holding that a deed of land, 
given in settlement of a claim of title 
to a greater tract, has a _ sufficient 
consideration, although the claim 
proves not as good as supposed). 

{a] Illustrations.—(1) If a deed 
of land in fee simple was made in 
consideration that the grantee would 
remain with the grantor and care for 
her,“ and the grantee failed to care 
for the grantor, such act alone would 
not render the deed void. Wood v. 
Owen, 183 Ga. 751, 66 SE 951. (2) 
Failure to deliver. property agreed 
upon as a consideration does not in- 
validate the deed, but merely furnish- 
es the grantor a right of action for 
the value of such consideration. 
Lake v. Gray, 85 Iowa 459. (3) The 
mere fact that a part of the con- 
sideration eonsists of a covenant 
which cannot be legally enforced will 
not render the deed absolutely void. 
Ripperdan v. Weldy, 149 Cal. 667, 87 
P 276. (4) Where a woman deeded 
her property to her niece and se- 
cured therefor her living, the unfore- 
seen death of such niece is not 
ground for cancellation of the deed. 
Knight v. Jones, 93 S. C. 376, 76 SE 
978. The rule has also been ap- 
plied to: (5) A failure of title to the 
land which was to be conveyed as a 
consideration for the deed. Kinna- 
man v. Pyle, 44 Ind. 275. (6) Toa 
deed from husband to wife in con- 
sideration of love. Chew v. Chew, 
38 Iowa 405. (7) And in a case where 
the consideration was the discontin- 
uance of a divorce suit, a divorce 
based upon other wrongs was subse- 
quently obtaired, and equity refused 
a reconveyance. Rozell v. Redding, 
59 Mich. 331, 26 NW 498. 


[§§ 47-48 


[§ 48] -4, Failure of Consideration—a, Gener- 
ally. A deed which is otherwise valid will not be 
invalidated by reason of a total or partial failure 
of consideration,** and will nevertheless operate to 
So, in the absence of fraud,*® a deed 
will not be avoided or canceled because the con- 
sideration expressed therein is not paid,*® or be- 
cause the grantee fails to carry out an agreement 
in the deed as a consideration there- 
for;** nor can failure to pay a nominal consideration 
be shown to avoid a deed;*§ nor is a party entitled 
to have his deed set aside and canceled simply be- 
cause he has not received the full consideration.*® 


{[b] If a clause of forfeiture is 
inserted in a deed in case of a fail- 
ure of consideration, the deed may be 
eanceled. Goldsmith v. Goldsmith, 46 
W. Va. 426, 33 SE 266. 

[ec] To avoid a deed on the ground 
of failure of consideration proof of 
fraud in the consideration has been 
held essential. Rynear vy. Neilin, 3 
Greene (Iowa) 310. 

44. Ripperdan v. Weldy, 149 Cal. 
667, 87 P 276; Etheredge v. Adtna Ins. 
Co., 102 S. C. 318, 86 SE 687. See 
Burch v. Nicholson, 157 Iowa 502, 137 
NW 1066 (holding that, where a deed 
conferred a present title on the gran- 
tee, his failure to pay any part of 
the consideration remaining unpaid 
would not defeat such title). 

45. See infra §§ 147-155. 

46. Sellers v. Knight, 185 Ala. 96, 
64 S 329; Calkins v. Calkins, 220 Ill. 
111, 77 NE 102; Burrow v. Hick, 144 
Iowa 584, 120 NW 727; Dearing v. 
Juden, 256 Mo. 1, 164 SW 532; Brink- 
erhoff v. Juden, 255 Mo. 698, 164 SW 
523. But see Boardman v. Dean, 34 
Pa. 252 (holding that the considera- 
tion named in the deed of bargain and 
sale must be paid); Cecil v. Henry, 
(Tex. Civ. A.) 93 SW 216 (holding 
that, where a grantor sold land and 
personal property for one hundred 
and fifty dollars, which the grantee 
agreed to pay in cash, and there was 
only twenty-five dollars paid, and the 
grantee refused to pay the balance, 
the grantor was entitled to a cancel- 
lation of the deed as against his im- 
mediate grantee, and a subsequent 
grantee with notice of the fraud per- 
petrated on him). 

[a] Although a deed recites a 
money consideration, it is not invalid 
by reason of the fact that no money 
was paid, where the relation of the 
parties is such that love and affection 
may furnish sufficient consideration. 
Burrow v. Hick, 144 Iowa 584, 120 
NW 727. 

47. Cal.—Downing v. Rademacher, 
6 Cal. Unrep. Cas. 582, 62 P 1055. 

Ga.—Moore vy. Turner, 146 Ga. 197, 
91 SE 13; Brand v, Power, 110 Ga. 
522, 36 SE 53. 

1J1.—Calkins v. Calkins, 220 Il. 111, 
77 NE 102; McClelland v. McClelland, 
176 Ill. 83, 51 NB 559. 

Iowa.—Parsons_ v. 128 
Iowa 641, 105 NW 162. 

Ky.—Bevins vy. Keen, 64 SW 428, 23 . 
Kyl 757. 

Wis.—Thomas v. McKay, 143 Wis. 
524, 128 NW 59. 

[a] Thus (1) the failure of a 
grantee in a deed to pay rent to the 
grantor as required by the terms of 
the deed is not ground for setting. 
aside the deed. Parsons v. Crocker, 
128 Towa 641, 105 NW 162. (2) Where 
a part of the consideration for a 
deed is an agreement by the grantee 
to pay a mortgage, his failure to do 
so is no cause for setting the deed 
aside. Calkins v. Calkins, 220 Ill. 
111, 77 NE 102. 

Failure to support in accordance 
with agreement as showing fraud see 
infra § 49. 

48. Draper v. Shoot, 25 Mo. 197, 
69 AmD 462. 

49, Harkness v. Fraser, 12 Fla, 
336; Jackson v. Jackson, 222 Ill. 46, 


Crocker, 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number, 


§§ 48-49] 


A grantee in a deed containing no warranty of 
quantity and not induced by fraudulent represen- 
tations is not entitled to relief for failure of con- 
sideration.©° The failure of consideration may, how- 
ever, be accompanied by other circumstances which 
will justify setting aside the deed.®* ; 

b. Deeds in Consideration of Support. 
Failure of a grantee to perform his promise, in 
consideration of a transfer of land, to support the 
grantor may be presented as a ground for relief 
in behalf of the grantor as evidencing fraud in the 
transaction,®? or as constituting a breach of a con- | 
dition subsequent,5* or as justifying relief upon the 
ground of failure of consideration.®* 


[§ 49] 


78 NE 19, 6 LRANS 785; Shafer v. 
Shafer, (Mo.) 190 SW 323. . 

50. McKeithan Lumber Co. v. Fi- 
delity Trust Co., 223 Fed. 773, 139 
CCA 353 [aff 212 Fed. 229] (stating 
law of South Carolina). 

51. U. S.—Mack vy. Consolidated 
Water-Power Co., 101 Fed. 869, 42 
a 67; Austin v. Felton, 41 Fed. 
161. 

Ark.—Sims v. Stovall, 127 Ark. 186, 
191 SW 954. 

Ga.—Hollingshead v. McKenzie, 8 
Ga. 457. 

Ida.—Steffy v. Esler, 6 Ida. 228, 55 
P 239. 


Ill.—Kronmeyer v. Buck, 258 Ill. 
586, 101 NE 335, 45 LRANS 1182. 

Iowa.—Burt Zaiser Co. v. Finnegan, 
161 Iowa 631, 143 NW 486. 

Minn.—Staring Co. v. Rossman, 132 
Minn. 209, 156 NW 120. 

- Nebr.—Dickerson v. Dickerson, 
sige 530, 39 NW 429, 8 AmSR 

Pa.—Donnelly v., Rafferty, 172 Pa. 
587, 33 A 754. 

Tex.—Brady v. Cope, (Civ. A.) 187 
SW 678. 

Wash.—Barr vy. Wood, 27 Wash. 57, 
67 P 368. 

[a] Deeds have been set aside: 
(1) For a failure to perform services 
constituting the consideration. Sims 
v. Stovall, 127 Ark. 186, 191 SW 954; 
Burt Zaiser Co. v. Finnegan, 161 
Iowa 631, 143 NW 486; Brady v. Cope, 
CRExXSPeCiv Ath e Lat. yO Olea, C2) 
For a failure of certain parties to 
join in a conveyance, under a proviso 
that all should join. Donnelly v. 
Rafferty, 172 Pa. 587, 33 A 754. (3) 
For a failure to obtain other convey- 
ances where the understanding was 
that the deed should not vest owner- 
ship until such other conveyances 
were obtained, and it also appears 
that the purpose for which the deed 
was given had been abandoned. 
Mack v. Consolidated Water-Power 
Co., 101 Fed. 869, 42 CCA 67. (4) 
For the breach of a condition that 
the grantee pay certain claims, 
where the title was not to pass un- 
til the condition was complied with 
(Steffy v. Esler, 6 Ida. 228, 55 P 239); 
(5) where the deed is given as col- 
lateral security, and the object for 
which it was given entirely fails 
owing to the grantee’s death (Hol- 
lingshead v. McKenzie, 8 Ga. 457); 
(6) and where the deed is given by 
a husband, so that his wife shall not 
be without stpport in case of his 
death, and she subsequently aban- 
dons him and removes to another 
state (Dickerson v. Dickerson, 24 
Nebr. 530, 39 NW 429, 8 AmSR 213). 
(7) A deed to land worth several 
thousand dollars obtained through a 
threat of criminal prosecution of the 
grantor for embezzlement will be set 
aside, where there was no embezzle- 
ment, or the embezzlement, if any, 
amounted to only a few dollars, des- 
pite the rule that an executed con- 
vevance will not be set aside for fail- 
ure of consideration. Kronmeyer v. 
Buck, 258 Til. 586, 101 NE 935, 45 
LRANS 1182. (8) A conveyance by 
the heirs of the wife’s interest in a 
community estate to the surviving 
husband may be set aside when it ap- 

\ ‘ 
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intent.5® 


Courts of 


pears that the grantors were simple- 
minded, illiterate people, who had 
intended to give the grantee merely 
a life estate in their portion of the 
roperty, in consideration of his 
rawing up papers so as to cause 
their interests to revert to them at 
his death; that at the time of the 
execution of such conveyance to him 
there was some talk of his provid- 
ing for the grantors by a testament- 
ary devise, but that they did not un- 
derstand that he meant thereby the 
execution of a will in their favor, but 
an instrument whereby their rights 
would be protected and enforced; and 
that notice of the rescission of the 
conveyance was given him by some 
of the grantors before the execution 
of the contract on his part. Barr v. 
Wood, 27 Wash. 57, 67 P 368. 

52. See infra § 154. 

53. See, infra §§ 400-404. 

54. Colo.—Martinez v. Martinez, 
57 Colo. 292, 141 P 469. 

Ky.—Humbles v. Harris, 151 Ky. 
685, 152 SW 797; Maddox v. Maddox, 
135 Ky. 403, 122 SW 201; Alvey v. Al- 
vey, 97 SW 1106, 30 KyL 234. 

Minn.—Haataja v. Saarenpaa, 118 
Minn. 255, 136 NW _ 871, 873; John- 
son v. Paulson, 103 Minn. 158, 164. 

Va.—Tysor v. Adams, 116 Va. 239, 
81 SE 76, 51 LRANS 1197; Martin v. 
Hall, 115 Va. 358, 79 SE 320. 

Wash.—Payette v. Ferrier, 20 
Wash, 479, 55 P 629. 

W. Va.—White v. Bailey, 65 W. Va. 
573, 64 SE 1019, 283 LRANS 232. 
aa mae v. Reoch, 98 Wis. 201, 


NW_ 989. 

See Williams v. Langwill, 241 Il. 
441, 445, 89 NE 642, 25 LRANS 932 
(where it is said: “It is undoubtedly 
the law of this State that where a 
child takes advantage of a parent, or 
one standing to him in the relation 
of parent, and by reason of such re- 
lation obtains a conveyance of the 
property of the parent to him upon a 
promise upon his part to care for 
and support the parent in old age, 
and after the conveyance is made re- 
pudiates his agreement to furnish the 
parent maintenance and support, a 
court of equity will set aside the 
conveyance and restore to the parent 
his property’). 

[a] No showing of fraud is re- 
quired in such case. Martinez v. 
Martinez, 57 Colo. 292, 141 P 469. 

{b] Clauses not affecting right.— 
Neither the reservation of a lien for 
maintenance and support in a deed 
of conveyance, made in consideration 
of a covenant to support and main- 
tain the grantor, nor the insertion 
therein of a clause giving him a 
right to reénter and use and occupy 
the land during his life, in case of 
nonperformance of the covenant, ex- 
tinguishes, cuts off, or prevents 
right of rescission in the grantor, in 
the event of failure of the grantee to 
perform the covenant. White vy. Bai- 
ley, 65 W. Va. 5738, 64 SE 1019, 238 
LRANS 232. 

I11l.—Domeracki v. Janikowski, 

575, 99 NE 579; Cumby. v. 
Cumby, . 235, 88 NE 549; Gil- 
len v. Gillen, 238 Ill, 218, 87 NE 388; 
Hensan y. Cooksey, 237 Ill. 620, 86 
NE 1107, 127 AmSR 345, 
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equity have a marked tendency, owing to the usual 
hardship of these cases, to afford the grantor re- 
lef, particularly where he is of advanced years 
and without other means, and frequently proceed 
upon apparently all of these grounds, without 
definitely relying upon any one of them.®® 
it has been held that, if the rescission of the con- 
tract cannot be referred to any other head of equity 
jurisdiction, it will be proper to presume that it 
was made in the first instance with a fraudulent 
On the other hand, such conveyances are 
not in themselves illegal and are not infrequently 
advantageous to the grantor; hence they should not 
be set aside in equity without good reason there- 


Further, 


Ind.—Huffman v. Rickets, 60 Ind. 
A. 526, 111 NE 322. 

Ky.—Bevins v. Keen, 64 SW 428, 23 
KyL 757. 

Mich.—Lockwood v Lockwood, 124 
Mich. 627, 33 NW 6138. 

Minn.—Bruer v. Bruer, 109 Minn. 
260, 123 NW 8138, 28 LRANS 608. 

Nebr.—MclIntire yv. McIntire, 75 
Nebr. 397, 106 NW 29. 

Or.—Jenkins v, Jenkins, 66 Or. 12, 
132 P 542; Ryan v. Galvin, 46 Or. 
611, 80 P 421. 

Tenn.—Tipton v. Tipton, 118 Tenn. 
691, 104 SW 237. 

See generally Cancellation of In- 
struments §§ 48-53. 

{a] “Contracts and agreements of 
the kind are quite familiar to the 
courts. They are, as a rule, made by 
people well along:in years with a 
child or other relative, and are in- 
tended to secure to the old people 
proper and _ suitable support and 
maintenance during their declining 
years, at the same time relieving 
them of the care and responsibility 
incident to the management of their 
affairs. They part with their prop- 
erty in the expectation and belief 
that their future necessities and 
eomforts are fuily provided for, and 
in an abiding faith that natural af- 
fection and filial duty will prompt 
and secure a faithful discharge of the 
obligations assumed by the child to 
whom they convey. There is in such 
transactions an element of confi- 
dence reposed by the old people in 
their grantee, sacred in its nature, 
a breach of which, and retention of 
the benefits, no court Should tolerate 
by a refinement uron technical rules 
and principles of law. By the mod- 
ern trend of authority these transac- 
tions are placed in a class by them- 
selves, and enforced without refer- 
ence to the form or phraseology of 
the writing by which they are ex- 
pressed, or whether by the strict let- 
ter of the law a forfeiture of the es- 
tate is expressly provided for.” 
Bruer v. Bruer, 109 Minn. 260, 264, 
123 NW 813, 28 LRANS 608. 

[b] Declaration of ilien.—(1) 
Where the grantee fails to furnish 
support, a sum. equivalent to the 
value thereof may be charged upon 
the land as a lien. Zedan v. Hru- 
den, (Man.) 1 DomLR 210, 19 West 
LR 883; DuGuay v. Lanteigne, 3 N. 
B. Eq. 132,. 25 CanLTOccNotes 92. 
(2) A specific provision in the deed 
for a lien is obviously intended to 
specify the remedy for any breach of 
the agreement and precludes the 
grantor from having a_ rescission. 
Kinney v. Kinney, 221 N. Y. 133, 116 
NE 772. 

{[c] In Vermont such a convey- 
ance is treated as a mortgage regard- 
less of the form in which the sup- 
port is to be furnished. Abbot v 
Sanders, 80 Vt. 179, 66 A 1032, 130 
AmSR 974, 18 LRANS 725, AnnCas 
898; Ottaquechee Say. Bank v. Holt, 
58 Vt. 166, 1 A 485; Henry v. Tupper, 
29 Vt. 358; Austin y. Austin, 9 Vt. 
420. 

56. McClelland v. McClelland, 176 
Tll. 83, 51 NE 559; Oard v.:Oard, 59 
Til. 46; Gustin v. Crockett, 51 Wash. 
67, 97 P 1091. 
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for,°’ and in some jurisdictions equity will not grant 
relief merely because of failure of consideration,** 
unless the insolvency of the grantee,°® or impossi- 
bility of ascertaining the damages incurred,*° de- 
prive the grantor of a legal remedy. 

What constitutes failure. In order to justify can- 
cellation of a deed there must be an entire failure 


or refusal to perform the agreement,®! or at least. 


such a substantial failure to perform the contract 
in respect to material matters as will render the 
performance of the rest a thing different from that 
contracted for.®®? Where the grantor prevents the 
grantee from carrying out his agreement, he will 
not be permitted to avoid the deed.** Where failure 
of consideration is regarded as ground for cancel- 
lation of a deed, it has been held that such a can- 
cellation may be awarded, where the grantees move 
away from the premises conveyed, although their 
agreement was to support the grantor thereon.** 
Place of support. Where the terms of the deed 
do not require that the vendor shall be supported 
and maintained at any particular place, it is the 
duty of the vendee to maintain. him wherever he 
may choose to reside, within reasonable bounds.® 
Death of grantee. Where the right to set aside 


57. Lewis v. Wilcox, 131 Iowa 268, 
2738, 108 NW 536. See Chappell v. 


Chappell, (Ky.) 119 SW 218 (holding 59. 
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Priest v. Murphy, 103 Ark. 464, 149 
SW. 98. af ; : 
Self v. Billings, 139 Ga. 400, 


[§§ 49-50 


a conveyance upon failure to perform the agree- 
ment to support is based upon the presumption of 
fraud at the time of the conveyance, it has been 
held that the subsequent death of the grantee, pre- 
venting him from carrying out his agreement, is not 
a ground to set aside the deed.*® On the other 
hand, where a failure of consideration is regarded 
by the court as in itself a sufficient ground for 
setting aside the conveyance, it will be set aside 
where it fails by reason of the death of the gran- 
tee.°? 

Who may object. Where the grantor fails to 
object during his lifetime upon the ground that 
support is not furnished, it has been held that his 
heirs cannot afterward seek to have the deed can- 
celed.®® 

[§ 50] F. Form and Contents—l. In General. 
A deed valid in form is one that has no defect 
apparent on its face.®® Although there are certain 
formal. parts 7° usual to deeds, yet it is not abso- 
lutely necessary that a deed contain all these parts, 
it being sufficient that the matter written should 
be legally and orderly set forth, by words which 
clearly specify the agreement and meaning of the 
parties and bind them.’ Nor is any preseribed form 


479, 55 P 629. 
68. Arnett v. McGuire, 67 SW 60, 
23 KyL 2319. 


that, where parents voluntarily, and 
without fraud or undue _ influence, 
conveyed a tract to their son, re- 
serving the right to use the land 
for life, the conveyance could not 
afterward be canceled on the ground 
that the son had treated his father 
disrespectfully, it not requiring him 
to love, respect, or support his par- 
ents). 

“Ordinarily where a person has 
parted with his property in consid- 
eration of an agreement for support 
for life and discord thereafter arises 
between the parties, as it too often 
does, courts are disposed to give the 
grantor the benefit of all reasonable 
doubt, and restore the property if it 
ean be done without manifest injus- 
tice to the grantee; but such con- 
tracts are entirely legal and some- 
times work to the marked advantage 
of persons who might otherwise suf- 
fer for want of proper care, and 
they are not to be disregarded or 
overthrown without good reason 
_therefor. So, too, in the absence of 
fraud in the procurement of the con- 
tract, the party who has abandoned 
another home or other employment to 
assume such responsibility, not al- 
ways an easy one, and has entered 
upon, and for a period ‘of years has 
discharged the obligations of his 
contract with reasonable fidelity is 
not to be denied fair consideration 
nor deprived of the ‘benefit of his 
contract without legally sufficient 
cause.” Lewis vy. Wilcox, supra. 

58. Priest v. Murphy, 103 Ark. 464, 
149 SW 98; Self v. Billings, 139 Ga. 
400, 77 SE 562; Byrd v. Byrd, (Ga, A.) 
96 SE 10; Lowrey v. Lowrey, 111 
Miss. 153, 71 S 309; Lee v. McMor- 
ries, 107 Miss. 889, 66 S 278, LRA 
1915B 1069; Dixon vy. Milling, 102 
Miss. 449, 59 S 804, 48 LRANS 916; 
Mayer v. Swift, 73 Tex. 367, 11 SW 
378; Odom ‘y. Odom, (Tex. Civ. A.) 
139 SW 900; Elliott v. Elliott, 50 
Tex. (CivotA. = 2727109. Sw. 275.) 1749) 
Compare Schott v. Schott, 168 Cal. 
342, 143 P 595 (molding that the fact 
that a son breaches his contract to 
care for his mother during her life 
does not, in the absence of fraud, en- 
title the mother to set aside a deed 
giving the son an interest in land in 
consideration of such contract): See 
Cancellation of Instruments § 50. 

{a] Necessity of frand.—The fail- 
ure of consideration must be under 
such circumstances as to show fraud. 


vee aes 
c elf v. Billings, 139 Ga. 400, 
77 SE 562. 5 

61. Pittenger y. Pittenger, 208 Ill. 
582, 70 NE 699; Johnson ‘y. Paulson, 
103 Minn. 158, 114 NW 739; Ames v. 
Moore, 54 Or. 274, 101 P 769; Blose 
v. Blose, (Va.) 86 SE 911. 

[a] “‘A slight or partial neglect 
on the part of one of the contract- 
ing parties to observe some of the 
terms or conditions of the contract 
will not justify the other party in 
abandoning or rescinding the same. 
A deed or contract made in consid- 
eration of the support of the grantors 
will only be set aside in equity where 
there has been an entire failure or 
refusal to perform the agreement, or 
at least such a substantial failure to 
perform the contract in respect to 
material matters as would render the 
performance of the rest a thing dif- 
ferent from what was contracted.’ 
Pittenger v. Pittenger, 208 Ill. 582, 
70 NE 699.” Meyer v. Meyer, 247 Ill. 
535, 542, 938 NE 341. 

62. Pittenger v. Pittenger, 208 Ill. 
582, 70 NE 699; Haataja v. Saaren- 
paa, 118 Minn. 255, 186 NW 871. 

{a] The mere fact that an old 
woman who had deeded her home to 
her children on one occasion was dis- 
satisfied with food furnished her 
when sick did not show a failure of 
consideration of the deed to give her 
kind treatment, care, and attention. 
Chadd v. Moser, 25 Utah 369, 71 P 870. 

Breach of condition subsequent sce 
infra §§ 400-404. 

63. Williams y. Langwill, 241 Ill. 
441, 89 NE 642, 25 LRANS 932; Hop- 
kins v. Blackburn, 144 Ky. 839, 139 
SW 1065; White v. Mooney, 73 W. Va. 
304, 80 SE 844. 

64. Tysor v. Adams, 116 Va. 239, 
81 SE 76, 51 LRANS 1197 (so holding 
although they invited the grantor to 
go with them). 

65. Holt v. Holt, 106 SW 811, 32 
KyL 544. 

Construction as conditions subse- 
t ey as to place of support see infra 


[a] Residence of the grantor on 
the land is not a condition of such 
support. Bonebrake v. Summers, 8 
Pa.’ Super. “55 [aff “193 "Pa, 22.) 44° A 
A801; Ghage v. Chase, 20 R. I, 292, 37 

66. Calkins v. Calkins, 220 Ill. 111, 
77 NE 102. 

67. Payette v. Ferrier, 20 Wash. 


Persons entitled to: 
Assert breach of condition see infra 
§ 384. 
Object to fraud see infra § 175. 
69. Delouche v. Rosenthal, 
78 S 970. 4 - 
70. Bacon Abr. tit “Feoffment.’ 
{a] The formal parts of a deed 
are stated to be: The premises; the 
habendum; the tenendum; the red- 
dendum; the clause of warranty; the 
cujus rei testimonium, comprehend- 
ing the sealing; the date; and lastly 


(La.) 


the his testibus. Bacon Abr. tit 
“Peoffment.” 
[b] “A deed consists of the 


names of the parties, the considera- 
tion for which the land was sold, 
a description of the subject grant- 
ed, the quantity of interest conveyed, 
and, lastly, the conditions, reserva- 
tions, and covenants, if there be any.” 
4 Kent Comm. p 460 [quot Evenson 
v. Webster, 3 S. D. 382, 387, 53 NW 
747, 44 AmSR 802]. 

71. U. S.—Bowdoin College vy. Mer- 
ritt, 75 Fed. 480 [app dism 167 U. S. 
745 mem, 17 SCt 996 mem, 42 L. ed. 
1209 mem, 169 U. S. 551, 18 SCt 415, 
42 L. ed. 850]. 

Colo.—Lambert v. Murray, 52 Colo. 
156, 120 P 415. 7 

Ga.—Hamilton v. Cargile, 127 Ga. 
762, 56 SH 1022. 

Tll.—vVenters v. Wickens, 224 Ill. 
569, 79 NE 946. 

Ind.—Spencer v. Robbins, 106 Ind. 
580, 5 NE 726. 

gn Y.—Mott v. Richtmyer, 57 N. Y. 
49. 

N. C.—Holloway v. Green, 167 N. 
Cc. 91, 83/SE 248. 

R Sou Re a oe 


. I—Disley v. Disley, 
366, 75 A 481. 
Eng.—2 Blackstone Comm. p 298, 


[a] Deed may be good although it 
has no formal parts. Comyns Dig. tit 
“Wait.” 

[b] Any words, where the statute 


so permits, indicating an intention to 
transfer the estate, interest, or 
elaims of the grantor will be a suffi- 
cient conveyance, whether they be 
such as are generally used in a deed 
of feoffment, of bargain and sale, or 
of release, irrespective of the fact 
of the possession of the grantor or 
the grantee, or of the statute of uses. 
Field v. Columbet, 9 F. Cas. No. 4,764, 
4 Sawy. 523. : 
[c] Clause inserted after a war- 
ranty is sufficient to pass the estate, 
where it refers to the former con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 50-51] 


essential to the validity of a deed;72 and a deed 


informally drawn will convey the 


the nature of the estate which the grantor had be 
So a defective deed will operate to con- 
vey as a release the fee to a grantee in possession 
to the exclusion of a subsequent grantee of the 
same land,’> or may convey an equitable interest.*¢ 
Further, a writing which is insufficient to be opera- 
tive as a common-law deed may be effective to 


set out.*4 


transfer title as a covenant to 
uses.77 And a statutory provision 


constitute a good deed does not imply that it can- 
The preceding rules, how- 


ever, do not preclude the necessity of using words 


not otherwise be made.*® 


of conveyance ™® which are apt and 


sideration and therefore transfers 
the residue of the survey not before 


conveyed. Noel v. Dishman, 4 Bibb 
(Ky.) 51. 
{d] A deed should not be held 


for uncertainty, unless all 
means to sustain it have failed. 
Dwight v. Tyler, 49 Mich. 614, 14 NW 
567 


72. Ga.—Bell v. McDuffie, 71 Ga. 
264. See Hamilton v. Cargile, 127 
Ga. 762, 56 SE 1022 (holding that an 
instrument, duly attested, delivered 
to the grantee, and under which he 
went into possession, stating that a 
grantor has “donated, granted, and 
conveyed unto E. for and during her 
natural life, and at her death to a 
little girl, nine years old, by the 
name of M., and in fee simple,” cer- 
tain property, describing it. reserving 
to the grantor the right to sell and 
convey the lands and lot if he 
chooses so to do, was a deed). 

Iowa.—Yeager v. Farnesworth, 163 
Iowa 537, 145 NW 87; Witmer v. 
Shreves, 141 Iowa 496, 120 NW 86; 
American Emigrant Co. v. Clark, 62 
Iowa 182, 187, 17 NW 483. 

Miss. —Nixon v. Carco, 28 Miss. 414. 
ate) C.—Pope v. Montgomery, 24S. C. 

Tenn.—Campbell Campbell, 3 
Head 325. 

See East Jellico Coal Co. v. Jones, 
141 Ky. 306, 182 SW 411 (holding 
that, where a writing “recites the 
making of a former deed and then 
sets out that it is made to correct 
and make good the former deed, it is 
sufficient). 

‘Tt is not essential that a deed of 
conveyance should follow any exact 
or prescribed form of words. If the 
intention to convey is unmistakably 
expressed, that intention will not be 
defeated by the fact that the instru- 
ment also partakes of the nature of 
a contract.” American Emigrant Co. 
v. Clark, supra. 

{a] An informal paper, purporting 
to be an assignment of the maker’s 
interest in a tract of land, attested 
by but one witness, and based on a 
valuable consideration, is sufficient in 
equity to transfer such interest. Pope 
v. Montgomery, 24 S. C. 594 

{b] Powers of attorney.—(1) In 
Texas, at an early date, conveyances 
of land were irequently made by in- 
struments in the form of powers of 
attorney. Cox v. Bray, 28 Tex. 247; 
Sims v. Sealy, 53 Tex. Civ. A. 518, 
116 SW 630. (2) And in a doubtful 
case, the question of whether a con- 
veyance, deed, or power of attorney 
was intended becomes one of inten- 
tion. Angier v. Bocock, 36 Tex. Civ. 
A. 243, 81 SW 543; Davidson v. 
Senior, 3 Tex. Civ. A. 547,23 SW 24. 

73. Armfield v. Walker, 27 N. C. 
580; Riggs v. New Castle, 229 Pa. 
490, 492, 78 A 1037 [quot Cyc]. 
ese Kottman vy. Ayer, 32 S. C. L. 

75. gees v. Norwood, 1 Harr. & 
J. (Md.) 16 

76. ed v. Newsom, 155 Ky. 
547, 159 SW 1175; Durand First Nat. 
Bank \ v. Phillpotts, 155 Mich. 331, 119 


{a] \ Thus, while a transfer of land 


Vv. 
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fee.7* Nor need 


stand seized to 
as to what shall 


proper,®° expres- 


ma:‘le on the margin of the record of 
the deed to the assignor would not 
vest the legal title in the assignee as 
against the assignor’s subsequent 
creditors, the transfer conveyed to 
the assignee an equitable interest to 
the amount of notes paid by him, 
which were executed by the transfer- 
rer and were a lien.on the land, and 
the transferee could convey such in- 
terest. Newsom v. Newsom, 155 Ky. 
547, 159 SW 1175. 

77. Murray v. Kerney, 115 Md. 
514, 81 A 6, 388 LRANS 937. 

78. Burnham v. Kidwell, 113 Ill. 

Mosier vy. Momsen, 13 Okl. 41, 
74 P 905. 

[a] Quitclaim deed.—Wilson St. 
Rev. & Annot. (1903) § 919, provid- 
ing a form for a quitclaim deed, is 
directory only, and it is not neces- 
Sary to ase the exact words of the 
statute, if words of a like import are 


used. Mosier v. Momsen, 13 OkIl. 
41, 74 P 905. 

79. I1l—Irwin y. Powell, 188 Ill. 
107, 58 NE 941. 

Ind.—Pierson v. Doe, 2 Ind. 123; 


Hepp v. Lesher, 27 Ind. "A. 360, 61 NE 
Mich.—Durand First Nat. Bank v. 


Phillpotts, 155 Mich. 331, 119 NW 1. 

Mont.—Capell v. Fagan, 30 Mont. 
hls “Ks P56, 2: AnnCas 37: 

Y.—Haven v. Daly, 41 N. Y. Su- 
Tere "848. 
Toner Lee v. Scott, 26 Oh. Cir. Ct. 

{a] If a deed contains no words 
of conveyance and is not under seal 
it does not pass any legal title. Ir- 
we v. Powell, 188 Ill. 107, 58 NE 

{[b] A mere writing is not en- 
forceable in equity as a conveyance, 
where it is sent by the owner of land 
to his mother, requesting her to make 
use thereof, and to sell it to the best 
advantage to support herself, al- 
though it will be supported as an au- 
thority to enjoy the profits. Craig v. 
Craig, 8 S. C. Eq. 102. 

80. Mississippi Agricultural Bank 
v. Rice, 4 How. (U. S.) 225, 11 L: ed. 
949; Mould v. Rohm, 257 Ill. 436, 100 
NE 971. 

Operative words see infra § 60. 


81. Catlin v. Ware, 9 Mass. 218, 6 
AmD 56. 
{a] If the transaction on which 


the deed purports to be founded and 
the consideration for which it was 
executed are made to appear to be 
untruthfully stated, such instrument 
may lose all its binding qualities in 
equity, even though it may be con- 
clusive in law. Leonard vy. Springer, 
98 Ill. A. 530 [rev on other grounds 
ue Til. nel 64 NE 299]. 
S.—Pluche v. Jones, 54 Fed. 

860, “4 bea 622. 

Ark. —Hershy v. Clark, 35 Ark. 17, 
37 AmR 1. 

Colo.—Leadville vy. Coronado Min. 
Co., 37 Colo. 234, 86 P 1034. 

Ga.—Tillman vy. Bomar, 134 Ga. 660, 
68 SE 504; Dumas vy. Barron, 130 Ga. 
736, 61 SE 710; Bell v. McDuffie, 71 
Ga. 264. 
Ill.—Brettmann v. Fischer, 216 Ill. 
142, 74 NE 777. 

Ind.—Repp v. Lesher, 27 Ind. A. 
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sive of an intention of the parties to be bound,®* 
and sufficient to show an intention to convey. ’82 
Soa statutory provision to the effect that no pre- 
seribed form is essential to the validity of a deed 
will not dispense with words showing an intention 
to grant a present estate.%® 
deed must fail if, by reason of uncertainty, re- 
pugnanecy, or ambiguity; its meaning cannot be 
ascertained by any fair rule of construction.S4 

Where a deed conveys both personalty and realty 
and is sufficient in form as a conveyance of realty, 
it will be valid as to such realty, although it may 
be invalid as to the personalty.®® 

[§ 51] 2. Writing—a. 
must be in writing or printed,’ although prior to 


Also, of necessity, a 


Necessity.86 A deed 


360, 61 NE 609. 

Tex.—Rushing v. Lanier, 
Civ. A. 40, 132 SW 528. 

W. Va.—Freudenberger Oil Co. v. 
Simmons, 75 W. Va. 337, 83 SE 995, 
AnnCas1918A 873. 

Wis.—Mississippi River Logging 
ne v. Wheelihan, 94 Wis. 96, 68 NW 

[a] 


63 Tex. 


Dllustrations.—(1) A written 
agreement by a father that his 
daughter should have the income 
from certain land after deducting the 
expense of repairs, taxes, etc., if the 
father did not need the income and 
if the tenant paid the rent, did not 
vest title to the land in the daughter. 
Brettmann vy. Fischer, 216 Ill. 142, 74 
NE 777. (2) Where a grantee ina deed 
made an indorsement thereon, headed 
with the name of the county and 
state, and continuing “I [naming 
such grantee] ... for value received 
do hereby transfer the within and 
foregoing deed to [naming a firm],” 
dated, signed, and attested like a 
deed, and recorded, it was not suffi- 
cient of itself to convey the legal 
title. Tillman y. Bomar, 134 Ga. 660, 
68 SE 504. (8) The word “convey,” 
in the indorsement on a plat by the 
owner of the land. “I... hereby 
dedicate and convey to said city, as 
public property, the streets... on 
said plat,” does not have the effect of 
a conveyance of the fee, independent 
of an effective statutory dedication. 
Leadville v. Coronado Min. Co., 37 
Colo. 234, 86 P 1034. 

{b] An agreement that does not 
purport to convey (1) anything in 
presenti will not stand as a convey- 
ance or as a mutual covenant, al- 
though made between owners in com- 
mon and providing that the survivor 
should take all the interest of both 
parties in the property. Hershy v. 
Clark, 35) Ark. 17, 37 AmR 1. §(2) 
But an instrument, while not a deed 
so as to pass the legal title because 
not purporting presently to convey 
the title, but binding the obligor to 
make a deed on demand of the 
obligee, passes the equitable title, it 
being shown on its face that the 
obligor had already sold the land to 
the obligee, and that the considera- 
tion for it had been paid. Tomp- 
end v. Broocks, (Tex. Civ. A.) 48 SW 

83. Caldwell v. Caldwell, 140 Ga. 
736, 79 SE 853. 

84. Williams v. Williams, (N. ee 
95 SE 157; Brown v. Brown, 168 N.C 
4, 84 SE 25. 

Stocket v. Holliday, 9 Md. 480. 

86. Requirement of statute of 
frauds see Frauds, statute of [20 Cyc 


147]. 
Pierson v. Townsend, 2 Hill, 

(N. Y.) 550; King v. Diffey, (Tex. 
Civ. A.) 192 SW 262; Olson v. Spring- 
er, 60 Wash. 77, 110 P 807; 2 Black- 
stone Comm. p 297. 

fa] Writing includes printing for 
this purpose. Henshaw v. Foster, 9 
Pick. (Mass.) 312; Schneider y. Nor- 
ris, 2 M. & S. 286, 105 Reprint 388. 

{[b] “Every deed must be. wrote 
on parchment, or paper.” Comyns 
Dig. tit Fait. 

[c] Deed is necessary to transfer 
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the statute of frauds ®S conveyances were made by 


parol without writing.®® 


Under the Spanish law operative at an early 
date in certain territory now a part of the United 
States, a deed was not necessary to convey a legal 
So the validity of verbal grants of land 
in Texas made under the Spanish civil law in force 


title.°° 


at the time has been recognized.** 


[§ 52] b. Sufficiency. The writing must ordi- 
narily be upon paper or parchment, on account of 
the greater security thus attained from erasures and 
alterations °? without sacrificing durability and gen- 
The writing must, of course, be 
intelligible, although the kind of language is imma- 


eral convenience. 


terial,°° 


(1)land held under a descriptive war- 
rant and payment of purchase money 
(Woods vy. Lane, 2 Serg. & R. (Pa.) 
53); (2) and the right or title to a 
freehold estate cannot be transferred, 
released, or barred, but by deed (Mil- 
ler v. Graham, 3S. C. L. 448). (3) 
Again a man’s handing to his wife 
his patent for a certain piece of land, 
with the intention that she shall take 
title thereby, is not a conveyance in 
law. Taylor v. Irwin, 20 Fed. 615. 
(4) But evidence of the sale of a 
possessory interest in realty need not 


Ens oe deed. Clark v. Gellerson, 20 
e. 18. 
{d] Writing is necessary: (1) To 


convey a freehold or estate in fee. 
Crowell v. Maughs, 7 Ill. 419, 43 AmD 
62; McCabe v. Hunter, 7 Mo. 355; 
Kneller v. Lang, 63 Hun 48, 17 NYS 
443 [aff 187 N. Y. 589, 33 NE 555]; 
Jackson v. Wendell, 12 Johns. (N. Y.) 
355; Jackson v. Wood, 12 Johns. 
(N. Y.) 73. (2) To pass an estate for 
life, even as against the grantor and 
his heirs. Stewart v. Clark, 13 Metce. 
(Mass.) 79. (3) To pass any interest 
or estate in land greater than an es- 
tate at will. Whitney v. Swett, 22 
N. H. 10, 53 AmD 228. (4) And a 
sale of growing timber to be removed 
is in some cases held to be such an 
interest as requires a writing. Olm- 
stead v. Niles, 7 N. H. 522. Contra 
Sterling v. Baldwin, 42 Vt. 306. See 
Frauds, Statute of [20.Cye 212]. (5) 
A proper conveyance in writing ac- 
cording to the state laws is also nec- 
essary to pass the legal title to lands. 
Morris v. Harmer, 7 Pet. (U. S.) 554, 
8 L. ed. 781. (6) So a writing is one 
of the requisites to a valid convey- 
ance of lands in Kentucky under a 
decision in 1832. Sicard v. Davis, 6 
Pet. (U. S.) 124, 8 L. ed. 342. 

88 29 Car. II;c)3 §§ 1,2. 

89. 2 Blackstone Comm. p 297. See 
Lindsley v. Coats, 1 Oh. 243 (holding 
that the early common-law rule rec- 
ognizing a parol exchange of land fol- 
lowed by possession was not in force 
in Ohio even prior to the enactment 
of the statute of frauds). 

90. Langlois v. Crawford, 59 Mo. 
456; Long v. Stapp, 49 Mo. 506. See 
Moss v. Anderson, 7 Mo. 337. (holding 
that prior to 1816 land in Missouri 
might have been conveyed by an in- 
strument in writing not under seal). 

fa] Assignment.—Title would pass 
under a parol assignment. Langlois 
v. Crawford, 59 Mo. 456. 

[b] Any instrument showing the 
intention of the grantor, whether un- 
der seal or not, was sufficient. Long 
v. Stapp, 49 Mo. 506. 

{e] By the civil law the title is 
passed by an unsealed instrument 
containing the names of the parties, 
the designation or description of the 
property, the date of the transfer, 
and the price paid. Stanley v. Green, 
12 Cal. 148. 

{d] Under the Mexican law in vogue 
in California (1) before its acquisition 
by the United States, a parol sale 
of realty fully executed was valid as 
between the parties and passed the 
title. Cook vy. Frink, 44 Cal. 331. 
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[§ 53] 3. Premises—a. 


[§§ 51-54 


Generally. This term 


is applied to all that part of a deed preceding the 


[§ 54] 


tor. 


habendum clause, containing generally the names 
or description of the parties; explanatory recitals, 
including the consideration and its receipt; a de- 
scription of the realty; the exception, if any; and 
sometimes a designation of the estate or interest 
conveyed, although the last is properly the office of 
the habendum.** 

b. Designation and Description of Par- 
ties—(1) Grantors—(a) In General. 
tial that the deed sufficiently designate the gran- 
If, however, the identity of the grantor is 
certain from a consideration of the entire instru- 


It is essen- 


ment, it is sufficient,®* although he is not named in 


(2) But while the requirement of that 
law that sales of real estate must be 
made before an escribano, or the 
judge of the first instance, was never 
in force in that state, by custom 
there must have been a deed contain- 
ing the names of the parties, the 
thing sold, the date of the transfer, 
and the price paid. Hayes v. Bona, 
7 Cal. 153. 

91. Surghenor v. Ranger, 133 Fed. 
453, 460, 66 CCA 327. 

“In this connection it is to be re- 
membered that the Spanish civil law, 
which was in force in Texas at the 
time, recognized verbal, as well as 
written, grants to land. Manchaca v. 
Field, 62 Tex. 185, 141. In Landry v. 
Martin, 15 La. 10, the Supreme Court 
of Louisiana, after mature consider- 
ation, decided that the Spanish gov- 
ernment recognized verbal, as well as 
written, grants to land. Herndon v. 
Casiano, 7 Tex. 322, 335. On this 
subject we make the following ex- 
cerpts from the opinion of Mr. Jus- 
tice Brown, in the case of the Max- 
well Land-Grant Co. v. Dawson, 151 
U. S. 586, 14 SCt 458, 38 L. ed. 279: 
‘The question whether an oral trans- 
fer of land was recognized as valid 
by the law of Mexico was not argued 
upon the hearing of this case, and 
may be open to some doubt. There 
appears to be a diversity of opinion 
upon the point. Upon the one hand, 
the Supreme Court of California, 
which state also inherited the civil 
law from Mexico, has uniformly held 
that a conveyance of land resting 
solely upon parol was void by that 
law [citing and commenting on the 
California cases]. It will be observed 
in this connection, however, that the 
court [California court] relies large- 
ly upon the extract from the Recopi- 
lacion, which appears to have em- 
bodied a system of laws applicable 
to all the Spanish possessions in the 
Indies. The law referred to seems 
to have been a mere fiscal regula- 
tion, designed for the purpose of se- 
curing to the government its alca- 
bala or excise tax upon the transfer 
of land, rather than for the protec- 
tion of the parties to such transfer. 
... From Schmidt’s Civil Law of 
Spain and Mexico, published in New 
Orleans in 1851... it would appear 
that no distinction was made be- 
tween personal and real property. 
... It is also said, in the useful 
and exhaustive work of Mr. Hall 
upon Mexican Law (page 489), that 
there was no statute of frauds in 
Spain or Mexico, and that a verbal 
sale of real estate was valid. He 
also speaks of the public writing (es- 
eritura publica), stated by earlier au- 
thors to be essential to the sale of 
real estate, as being a mere fiscal 
law, created for the purpose of col- 
lecting the alcabala, or tax, on sales, 
and that the law did not declare that 
sales made otherwise should be null 
and void.’’”’ Surghenor v. Ranger, 
supra. 

{a] Application of principle.—This 
principle has been applied to validate 
a conveyance of land in Texas under 


a Mexican concession to two grantees 
made by one of such grantees signed 
by him “for himself and his partner.” 
Surghenor v. Ranger, 133 Fed. 453, 
66 CCA 327. 

92. 2 Blackstone Comm. p 297; 
Coke Litt. p 229a; Fitzherbert Nat. 
Brev. p 122 H. (da); Williams Real 
Prop. (6th Am. ed.) p 151. 

93. Watters v. Bredin, 70 Pa. 235; 
Shrewsbury’s Case, 9 Coke 46b, 77 
Reprint 798; Sheppard Touchst. 55. 

[a] Ink and pencil—tInk is un- 
doubtedly the best material for writ- 
ing a deed; but pencil would be suffi- 
cient if the analogy to wills, codicils, 
and memoranda under the statute of 
frauds is a good one, for in such 
eases pencil writing has often been 
held sufficient. Merritt v. Clason, 12 
Johns. (N. Y.) 102, 7 AmD 286; Geary 
v. Physic, 5 B. & C. 234, 11 ECL 442, 
108 Reprint 87; Rymes v. Clarkson, 1 
Phillim. 22. 

94. Doren vy. Gillum, 136 Ind. 134, 
35 NE 1101; McLeod v. Tarrant, 39 
S. C. 271, 17 SE 773, 2 LRA 846; 2 
Blackstone Comm. p 298; 4 Cruise Dig. 
tit 32 c 2 §'64. See Johnson v. Bar- 
den, 86 Vt. 19, 24, 83 A 721, AnnCas 
1915A 1243 (where the court said: 
“It is worth observing that Little- 
ton makes it the proper office of the 
habendum to define the quantity of 
the estate granted, and this long was 
its proper office, while the chief of- 
fice of the premises was to describe 
the land; and so it came about that 
the clause describing the land and 
the land described are both spoken 
of as ‘premises’ ”’). 

[a] “One of the purposes of the 
premises of the deed is to set forth 
the recitals which may be necessary 
to an explanation of the deed and its 
operation and the reason for execut- 
ing it.” McCoy v. Fahrney, 182 Ill. 
60, 64, 55 NE 61. 

[b] “In modern construction of 
deeds it is the office of the premises 
of the deed rightly to name the gran- 
tor and grantee and to comprehend 
the certainty of the thing granted.” 


Kanenbley v. Volkenberg, 70 App. 
Div. 97, 100, 75 NYS 8. 

95. Sloss-Sheffield Steel, ete., Co. 
v. Lollar,/170 Ala. 285, 54 S 272; 


Whitaker vv. Miller, 83 Ill. 381; Bow- 
ers v. Newman, 27 S.C. L. 472; Bald- 
win v. Goldfrank, 9 Tex. Civ. A. 269, 
26 SW 155. 

[a] Deed by attorney for heirs.— 
A deed by a grantor as attorney in 
fact for the “heirs” of a designated 
person conveys no title, there being 
nothing to show that they were dis- 
closed in the power of attorney. Bald- 
win v. Goldfrank, 9 Tex. Civ. A. 269, 
26 SW 155. 

96. Sloss-Sheffield Steel, ete., Co. 
v. Lollar, 170 Ala. 239, 54 S 272; Run- 
yan v. Snyder, 45 Colo. 156, 100 P 420; 
Carr v. Lehugh, 1 Oh. Dec. (Reprint) 
84, 2 WestLJ 68; Mardes v. Meyers, 8 
Tex. Civ. A. 542, 28 SW 693 [dist 
Stone v. Sledge, 87 Tex. 49, 26 SW 
1068, 47 AmSR 65 (where the name 
nowhere appeared in the deed)]. 

[a] Bule applies where the gran- 
tor’s name was omitted in the prem- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the premises,®*? nor in the granting clause.?8 
example, the identity of the grantor may be ren- 
dered certain by the manner in which the deed is 
executed, although the name does not appear in the 
And where the naming 
of a grantor in a deed is ambiguous, the execution 
may evidence the real intention.? 
not essential that the grantors be described by 
name, where they are svotherw ise so deseribed as to 


body of "the instrument.°® 


be identified.? 


Mistakes and omissions. A mistake in setting out 
the name of a grantor is not fatal where his identity 
Further, a deed has been held not 
invalidated by the omission of the middle initial 
of the grantor’s name‘ or of his middle name.® 
false description of the grantor in a deed, where 
there is otherwise enough to show the intention, 


is apparent.® 


ises and stated in the covenant of 
warranty. Carr v. Lehugh, 1 Oh. Dec. 
(Reprint) 84, 2 WestLJ 68. 

97. Carr. v. Lehugh, 1 Oh. Dec. 
(Reprint) 84, 2 WestLJ 68. 

98. Ala—Bowles v. Lowery, 181 
Ala. 603, 62 S 107. 

Colo.Runyan v. Snyder, 45 Colo. 
156, 100 P 420. 

Ky.—Ferrill vy. Cleveland, 6 KyL 


512. 
Tenn.—State Ins. Co. v. Waller, 
116 Tenn. 1, 95 SW 811, 115 AmSR 


763, 7 AnnCas 1078. 

Tex.—Mardes v. Meyers, 8 Tex. Civ. 
A. 542, 28 SW 693. 

99. Ala.—Bowles v. Lowery, 181 
Ala. 608, 62 S 107; Sloss-Sheffield 
Steel, etc., Co. v. Lollar, 170 Ala. 239, 
54 S 272. 

Colo.— Runyan v. Snyder, 45 Colo. 
156, 100 P 420. 

Kan.—Bierer vy. Fretz, 32 Kan. 329, 
4 P 284 
Eber H.—Elliot v. Sleeper, 2 N. H. 

N. C.—Yates v. Dixie F. Ins. Co., 
173 N. C. 473, 92 SE 356. 

Tenn.—State Ins. Co. v. Waller, 116 
Tenn. 1, 95 SW 811, 115 AmSR 763, 
7 AnnCas 1078. 

Tex.—Vasquez_ v. 


Texas Loan 


Agency, (Civ. A.) 45 SW 942. 
Wis.—Hrouska v. Janke, 66 Wis. 
252, 28 NW 166. 
[a] Tllustrations.—(1) A deed 


which omits the name of the gran- 
tor in the granting clause is valid as 
against strangers to the title, where 
the name appears in the warranty 
clause, and the deed is signed and 
acknowledged by the grantor by 
name, Runyan vy. Snyder, 45 Colo. 
156, 100 P 420. (2) The body of the 
deed not purporting to set out the 
grantors, all the signers are to be 
considered such, notwithstanding the 
use of the words “me” and “I’’ in its 
body. Bowles v. Lowery, 181 Ala. 
603, 62 S 107. (3) Where a deed 
named a widow and “her heirs” as 
the grantors and her children signed 
it with her, the word “heirs’’ will be 
taken as meaning children, and the 
deed is sufficient as against the ob- 
jection that the grantors are not 
named in the body of the deed. Sloss- 
Sheffield Steel, etc., Co. v. Lollar, 170 
Ala. 239, 54 S 272. 

1. Shillock v. Gilbert, 23 Minn. 
386. 

[a] For example, where an heir at 
law conveying lands of his ancestor 
was designated in one part of the 
deed as agent of the heirs of the de- 
ceased, but in others as the sole 
granting party, the deed, having been 
executed by him alone as grantor, 
was admitted in evidence as his sole 
deed. Endsley v. Strock, 50 Mo. 508. 

2. Blaisdell v. Morse, 75 Me. 542. 

{a] Thus, a deed describing the 
grantors as “we, the heirs and de- 
visees of S,” but not naming them, 
oe Oia oi Blaisdell v. Morse, 75 Me. 


3. Chew vy. Wilmington First 
Presb. Church, 237 Fed. 219; Doug- 
lass v. Mobile Branch Bank, 19 Ala. 


- 
i. 
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and Signature, 


Further, it is 


A 


659; Wakefield v. Brown, 38 Minn. 
61, 37 NW 788, 8 AmSR 671. 


Banks v. Lee, 73 Ga. 25; State 
Finance Co. v. Halstenson, iid, ASE DY 
it 114 NW 724. 

Dunn v. Games, 8 F. Cas. No. 
4 tie, 1 McLean 321 [aff 14 Pet. 322, 
10 L. ed. 476]; Banks v. Lee, 73 Ga. 
25; Blomberg v. Montgomery, 69 
Minn. 149, 72 NW 56; Dodd v. Bar- 
tholomew, 44 Oh. St. ‘171, 5 NE 866. 
See generally Names [29 "Cye 261]. 
pel Jackson v. Hodges, 2 Tenn. Ch. 

7 Minn.—Wakefield v. Brown, 38 
Minn. 361, 37 NW 788, 8 AmSR 671. 
naan .—Thomas v. Wyatt, 35 Mo. 

N. Y.—David v. Williamsburgh City 
A ak Co., ‘83 N.Y: 265, 38 AmR 

Tenn.—Weihl vy. Robertson, 97 
Tenn. 458, 37 SW 274, 39 LRA 423. 

Wash.—Chapman vy. Tyson, 39 
Wash. 523, 81 P 1066. 

[a]. For instance, where a father 
used his infant son’s name in pur- 
chasing and selling land for himself, 
and was known by such name by the 
persons dealing with him, the fact 
that such persons knew the son, who 
was but four years of age, and also 
knew his name, did not affect their 
title to the land. Chapman vy. Ty- 
son, 39 Wash. 528, 81 P 1066. 

[b] Where one with intent to con- 
vey title executes a conveyance in a 
name not his own, he is bound by 
the name he thus adopts, which will 
be considered as his name pro hac 
vice, and the conveyance is effectual 
to vest title. David v. Williamsburgh 
eee F. Ins. Co., 83 N. Y. 265, 38 AmR 

8. Sterling v. Park, 129 Ga. 309, 58 
SE 828, 121 AmSR 224, 13 LRANS 
298, 12 AnnCas 201; Le Blanc v. Jack- 
son, (Tex. Civ. A.) 161 SW 60. 

9. U. S.—Batchelor v. Brereton, 
112 U. S. 396, 5 SCt 180, 28 L. ed. 748; 
Mississippi Agricultural Bank  v. 
Rice, 4 How. 225, 11 Li. ed. 949. 

Ala.—Gaston v. Weir, 84 Ala. 193, 
4 § 258. 

Cal.—Cordano v. Wright, 159 Cal. 
610, 617, 115 P 227, AnnCas1912C 1044 
[cit Cyc]. 

Ky.—Parsons v. Justice, 163 Ky. 


737, 174 SW 725. But see Hargis v. 


Ditmore, 86 Ky. 653, 7 SW 141, 9 KyL 
783 (holding that one executing as 
grantor, and likewise his heirs, will 
be estopped to deny that he was gran- 
tor because of the fact that he was 
not named in the body of the deed 
with his cograntors). 

Mich.—Chapman  v. Crooks, 41 
Mich. 595, 2 NW 924. 

Mo Hendueke. ae Musgrove, 183 
Mo. ius 81 SW 1 

N. J.—-Jason v. a ohnson, 74N, J. L. 
529, 67 A 42, 122 AmSR 402. 

Pa. —Friday v. Liebendorfer, 242 
Pa. 458, 89 A 876. 

Tex.—Jackson v. Craigen, (Civ. A.) 
167 SW 1101; Le Blane v. Jackson, 
(Civ. A.) 161 SW 60. 

W. Va.—Adams y. Medsker, 25 W. 
Va. 127. 
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may be treated as surplusage.® 
Assumed name. 
another name, the conveyance as between the gran- 
tor and the grantee will transfer title.’ 
(b) Variance between Body of Deed 
There is some conflict as to whether 
a person signing a deed in which he is not de- 
scribed as a grantor is bound thereby.’ 
supported by the weight of authority is that he is 
not,® although there are well considered decisions 
to the contrary,® and there are also decisions hold- 
ing that the matter is one of construction, to be 
determined by reference to the circumstances of the 
transaction rather than by a fixed rule of law.1! 
Further, it has been held that, where the convey- 
ance does not expressly name a grantor, the grantor 
may be ascertained by the construction of the entire 


If the true owner conveys by: 


The rule 


[a] “The rule is supported by rea- 
son as well as authority. A convey- 
ance to be effective must contain not 
only the names of the parties but 
also words indicative of an intent to 
transfer an interest in the described 
property from sone to another. A 
deed which declares that A thereby 
grants certain property to B is the 
deed of A alone. If, in addition to 
the signature of A, there is affixed 
that of C, C does not thereby bind 
himself to anything more than is de- 
clared on the face of the instrument, 
which is, that A transfers his inter- 


est.” Cordano v. Wright, 159 Cal. 
610, 618, 115 P 227, AnnCas1912C 
1044. 


10. Sterling v. Park, 129 Ga. 309, 
58:-SE 828, 121 AmSR 224, 13 LRANS 
298, 12 AnnCas 201; Armstrong v. 
Stoval, 26 Miss. 275; Elliot v. Sleeper, 
2 N. H. 525; Hrouska v. Janke, 66 
Wis. 252, 28 NW 166. 

{a] Criticism of contrary rule.— 
“The weakness of the reasoning, in 
cur judgment, is the clinging to an 
ancient rule of the common law 
which grew out of the environment 
and civilization of the sixteenth cen- 
tury, when such conditions do not 
exist in our own civilization. As was 
very pertinently said by Woodbury, 
J., in Blliot v. Sleeper, 2 N. H. 525, 
decided as early as 1823: ‘Here, how- 
ever, a deed must by statute be at- 
tested; and since seals have ceased 
to be distinguished by peculiar de- 
vices, and education has become 
more generally diffused, signing. 
would seem to be proper and indis- 
pensable. When a deed is signed, the 
utility of naming the grantor in the 
premises or any part of the body of 
the instrument appears in a great 
measure superseded; for “know,” 
says Perkins, section 36, “that the 
name of the grantor is not put in 
the deed to any other intent but to 
make certainty by the grantor.” Ba- 
con’s Ab. “Grant” C. This certainly 
is attained whenever a person signs, 
seals, acknowledges, and delivers an 
instrument as his deed, though no 
mention whatever be made of him in 
the body of it; because he can per- 
form these acts for no other possible 
purpose than to make the deed his 
own. In a deed-poll, like that under 
consideration, where only the grantor 
speaks or signs or covenants, there 
is still less danger of mistake and 
uncertainty concerning the party 
bound, than in deeds indented.’” 
Sterling v. Park, 129 Ga. 309, 312, 58 
SE 828, 121 AmSR 224, 13 LRANS 
298, 12 AnnCas 201. 

[b] Absence of wife’s name from 
granting portion of deed by herself 
and husband does not render it inef- 
fectual to convey her homestead if 
it is signed by her, and there is a 
proper certificate of her privy ex- 
amination, showing that she execut- 
ed it to convey her homestead rights. 


Kelton v. Brown, (Tenn. Ch. A.) 39 
Sw 541. 
hl 110 Miss. 419, 


Isler v, Isler, 
70 S 455. 


174 [18C.J.] 
instrument.!? 


bound. 


contract to convey.'* 


So where several sign a deed, only 
those named or described in it as grantors are 
But where the grantors are named in a 
deed and it is signed and acknowledged by a person 
not named therein in connection with the grantors 
named, while it is inoperative as a conveyance of 
his interest, it may be valid and enforceable as a 
A deed signed by a part of 
those named in it is good as to those signing it.1*. 
If the variance is between the name written in the 
body of the deed and the signature, or between 
such name so written and that signed, or in the 


DEEDS 


veyancer.** 


[§ 56] 


acknowledgment, it may be generally stated that the 


12. Dinkins v. Latham, 154 Ala. 
90, 99, 45 S 60 (where the court, with 
reference to the rule stated in the 
first text proposition in this para- 
graph, said: “The principle upon 
which these decisions were based is 
that, where the instrument in terms 
names the grantors, it would violate 
‘the natural interpretation of lan- 
guage’ to interpolate another name 
into the enumeration merely because 
such name is signed at the foot of the 
instrument. As said in the leading 
ease of Sheldon vy. Carter, 90 Ala. 
380, 8 S 63: ‘Where an instrument 
expresses in terms that it is the con- 
veyance by A. and B., we would do 
great violence to its obvious intent, 
if we were to hold that C. also con- 
veyed, merely because his name ap- 
pears as one of the signers. Expres- 
sum faeit cessare tacitum.” An ex- 
amination of our cases will show 
that we have never held, nor could 
we reasonably hold, that where the 
conveyance does not expressly name 
a grantor in the granting clause, we 
may not discover in the deed of a 
husband and wife, as in other like 
eases, who are the grantors, by an 
examination of the entire instrument, 
and by giving effect to all its parts 
uphold the instrument. It would al- 
ter a very general and important 
principle of the law to sanction such 
a view. In every case whére this 
court has held the instrument pur- 
porting to be a deed to be void, the 
name of the wife alone appeared in 
the body of the instrument while that 
of the husband was shown only, at 
the foot, by his signature to it. 
cordingly, in Sheldon v. Carter, supra, 
and in Madden v. Floyd, 69 Ala. 221, 
and other cases, this court did not 
hesitate to apply the rule of discov- 
ering by construction who were the 
grantors in a deed where they were 
not expressly named’’). 

[a] If names are not in the body 
or the granting clause, but appear in 
the subscription, the interest of such 
parties is not conveyed where there 
is nothing in the deed to indicate 
their intention to become grantors. 
Paha: v. Goff, 116 Ala. 648, 22 S 

2. 

13. Ala—Swindall vy. Ford, 185 
Ala. 137, 63 S 651; Johnson v. Goff, 
116 Ala. 648, 22 S 995; Harrison v. 
Simons, 55 Ala. 510. 

Ind.—Cox vy. Wells, 7 Blackf. 410, 
43 AmD 98. 
Ky.—Bankston v. Crabtree Coal 
Min. Co., 95 Ky. 455, 25 SW 1105, 16 
KyL 15; Measels y. Martin, 13 SW 
zon Hall y. Ditto, 12 SW 941, 11 KyL 


Me.—Peabody v. Hewett, 52 Me. 33, 
83 AmD 486. 
PO se see Gs v. Nelson, 18 Minn. 
N. Y.—Russ v. Stratton, 11 Mise. 
565, 32 NYS 767. 
Tex—Stone v. Sledge, 87 Tex. 49, 
26 SW 1068, 47 AmSR 65 [aff (Civ. 
A) 24 SW 697]. 
W. Va.—Laughlin vy. Fream, 14 W. 
Wa. 322. 
atte Swindall v. Ford, 184 Ala. 137, 
15. Coin Seavey, 22 Cal. 496; 
Goodman v. Wea tecwen, (Kan. A.) 58 Pp 


Ac-. 


ON nn ee ee 


564. 

[a] A deed to a son, purporting to 
be that of a father and mother and 
executed by the father alone, con- 
veys his interest. Goodman y. Mal- 
eolm, (Kan. A.) 58 P 564. 

16. Ill—Grand Tower Min., 
Co. v. Gill, 111 TL 
Davis, 25 Ill. 251. 
36 Ill. 362. 


etc., 
541; Erskine v. 


See Lyon y. Kain, 
Iowa.—Nicodemus 


90 
Iowa 423, 57 NW 906. 

Mo.—Houx v. Batteen, 68 Mo. 84. 

Nebr.—Rupert v. Penner, 35 Nebr. 
587, 53 NW 598, 17 LRA 824, 

N. D.—Woodward v. McCollum, 16 
N._D. 42,°111 NW 623. 

Tex.—Merriman y Blalack, 56 Tex. 
Civ. A. 594, 121 sw ‘52. 

See Blomberg v. Montgomery, 69 
Minn. 149, 72 NW 56 (holding that 
the certificate of acknowledgment 
may remove the doubt and establish 
identity, where such doubt is raised 
by a middle initial being added to 
or omitted from a name). 

[a] An apparent variance in the 
middle initial of one in the chain of 
title does not render his deed incom- 
petent, when he and his grantee can 
prove his identity. Nicodemus vy. 
Young, 90 Iowa 423, 57 NW 906. 

{b] Where an heir at law in one 
part of the deed describes himself 
as agent for the heirs of the de- 
ceased, but in all other parts speaks 
of himself as the granting party and 
executes the deed in his own name, 
such deed should be admitted in evi- 


v. Young, 


dence as his own deed. Endsley v. 
Strock, 50 Mo. 508. 

17. Jenkins vy. Jenkins, 148 Pa. 
216, 23 A 985. 

18. Snyder vy. Church, 70 Hun 428, 
24 NYS 337 [aff 149 N. Y. 587, 44 
a bh ana 

U. S—Dunlap vy. Green, 60 
Fea. 242, 8 CCA 600. 
Cal—Wunderlin Vv. Cadogan, 50 


Cal. 613. 
PN pe ee vy. Spratt, 20 Fla. 

Tll.— Whitaker v. Miller, 83 T1L 381; 
Chase v. Palmer, 29 Ill. 306; West- 
chester F.. Ins. Co. v. Jennings, 70 Ill. 
A. 539; Miller vy. Crouse, 56 Till. A 
483 [aft 159 Til, 91, 42 NE 377]. 

Ind.—Nossaman vy. Nossaman, 4 
Ind. 648. See Stewart v. Weed, 11 
Ind. 92 (holding that, if a deed abso- 
lute as to the grantor, made for the 
use of the grantee, is delivered to a 
third person, the fact that the third 
person paid the purchase money rais- 
es no presumption that he had the 
beneficial interest, it appearing that 
the grantee was his married daugh- 
ter, and that the conveyance was 
made to her by his direction). 

Ky.—Garnett v. Garnett, 7 T. B. 
Mon. 545. 

Mich.—Durand First Nat. Bank v. 
Phillpotts, 155 Mich. 331, 119 NW 1. 

N. Y.—Hornbeck v. Westbrook, 9 
Johns. 73. 

Tex.—Wright v. Lancaster, 48 Tex. 


250. 

[a] A who is not a party 
to a deed cannot take anything by it, 
unless by way of remainder. Horn- 
peek v. Westbrook, 9 Johns. (N. Y.) 

20. Chamberlain y. Bussey, 5 Me. 
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deed is not vitiated if it sufficiently appears that 
the same person is intended,’* especially where the 
error in description is clearly a blunder of the con- 
If one having the legal title gives a 
deed purporting to be executed by his grantors, but 
it is in fact signed by third persons, the grantee 
acquires no legal title.1* 

(2) Grantees—(a) In General. A deed 
in order to pass title must designate the grantee 
without uncertainty,”° although it is not necessary 
that the grantee be described by name if otherwise 
identified,?+ or made susceptible of identification by 


164 (conveyance valid as to the gran- 
tee named but void as to grantees 
specified as all others interested); 
Allen v, Allen, 48 Minn, 462, 51 NW 
473 (holding that deed designating 
the intended grantee as one of the 
grantors, no grantee being otherwise 
named, is void). See In re Clarke, 
18 Ont. 270 (holding that title could 
not be registered when the deed in 
the chain of title ran to the party 
of the third part and there was noth- 
ing on the face of the deed to show 
who the party of the third part was). 

[a] Where a deed, although con- 
taining the name of the who 
paid the price and with whom the 
covenants were made, did not express 
the name of any grantee, and the ha- 
bendum was to the “grantor” and his 
heirs and assigns forever, and the 
covenantee had entered and held pos- 
session several years, and afterward 
conveyed the land in fee, nothing 
yasect by it. Paul v. Moody, 7 Me. 


{[b] Descriptions held insufficient. 
—(1) “The owners... of the brick 
house, and curtilage adjoining the 
property hereby conveyed on the 
west side thereof.” Schaidt v. Blaul, 
66 Md. 141, 143, 6 A 669. (2) “The 
people of the county of Otse oe 
Jackson vy. Cory, 8 Johns, (N. Y.) 

(3) “The members” of a dupol 
church. Morris y. State, 84 Ala. 457, 
4 S$ 628. (4) “The inhabitants” of 
the town of Rochester. Hornbeck v. 
Westbrook, 9 Johns. (N. Y.) 72. (4) 
“The inhabitants” of two districts. 
Hunt v. Tolles, 75 Vt. 48, 52 A 1042, 


(6) A “neighborhood.” Thomas vy. 
Marshfield, 10 Pick. (Mass.) 364. (7) 
Where “the estate of” a deceased 


person was designed as grantee, a 
devisee was held to take nothing, and 
likewise a purchaser of the devisee’s 
i tlage Simmons vy. Spratt, 20 Fla. 

[ce] The “children” of a named 
person is not an uncertain or insuffi- 
cient designation, whether such per- 
s0n is living or dead, if there are 
in fact such’children living at the 
time, and after-porn children are not 
included, Tharp v. Yarbrough, 79 
Ga, 382, 4 SE 915, 11 AmSR 439; Hoge 
y. Odom, Dudl. (Ga.) 185; Pritchard 
v. James, 93 Ky. 206, 20 SW 216, 14 
Kyl 243; See v. Derr, 57 Mich, 369; 
Heath vy. Hewitt, 127 N. Y. 166, 27 
NE 959, 24 AmSR 428, 13 LRA 46; 
Brasington v. Hanson, 149 Pa, 289, 24 
A 344; Huss v. Stephens, 51 Pa. 282. 

Description as “heirs” see supra § 


36. 

21. U. S—Webb v. Den, 17 How. 
576, 15 L. ed. 35; Friedman vy. Good- 
win, 9 F. Cas. No. 5,119, McAll, 142, 
Ae Mie. Pe OSS vy. Spratt, 20 Fla. 

Ga.—Hogg v. Odom, Dud. 185. 

Ky —Clark vy. Northern Coal, etc., 
Co., 112 SW 629, 23 Kyl 1047, 

Mich.—Newton v. McKay, 29 Mich. 


Mo,—Hamilton vy. Pitcher, 62 Mo. 
C—Holeman vy. 


324, 

8. Fort, 22 8s. C, 
Eg. 66, 51 AmD 665. 

Tex.—McKee vy, Ellis, (Ciy, A.) re 
SW 880; Hill v. Jackson, (Ciy. A. 
51 SW 357. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 56] 


proof aliunde.2? Further, it is sufficient if the 
identity of the grantee is made certain by the 
instrument as a whole,** although he is not named 
Where, however, a grantee is 
named either in the granting clause or in the prem- 
ises generally, another person who is named in the 
habendum clause cannot take as a grantee,” except 
in the ease of the creation of an estate by re- 
mainder,2* or in the case of a declaration of a 
This rule applies as well to other parts 
of the instrument as to the habendum where the 
granting clause expressly names the grantee. 


in the premises.?* 


use.?7 


fa] Thus (1) a deed to the “lega- 
tees and devisees” of a deceased per- 
son is valid. Webb v. Den, 17 How. 
(U. S.)°576, 15 L. ed. 35. (2) Also, a 
deed “to the estate of E., his heirs or 
assigns,” is not void for want of a 
grantee. McKee v. Ellis, (Tex. Civ. 
A.) 83.SW 880. (3) A deed in trust 
for the grantor for life, with direc- 
tion to divide the property on the son’ 
death among the grantor’s grand- 
children living at the son’s death, is 
not void because not naming the re- 
maindermen. Young vy. Payne, 283 
Ill. 649, 119 NE 612. 

[b] In a deed of exchange which 
recited that a husband and wife deed- 
ed to R, and that R deeded his land, 
but wholly omitted to name a gran- 
tee, the husband and wife will take 
jointly. Lagoria v. Dozier, 91 Va. 
492, 22 SE 239. j 

22. Wood v. Boyd, .28 Ark. 75; 
Duncan v. Beard, 11 S. Cc. L. 400 
(sustaining a deed to A and “his 
associates’’). 

[a] “Junior” or “second” is not a 
part of a person’s name, and, while 
the use of one of these words is 
desirable to distinguish persons of 
the same name, other evidence may 
be admitted to show who was in- 
tended. Cobb v. Lucas, 15 Pick. 
(Mass.) 7; Com. v. Perkins, 1. Pick. 


(Mass.) 388; Kincaid v. Howe, 10 
Mass. 203. 

23. D. C.—Lanhardt v. Souder, 42 
App. 278. 


Me.—Berry v. Billings, 44 Me. 416, 
69 AmD 107. 

Md.—Bay v. Posner, 78 Md. 42, 26 
A 1084. 
$ Mich.—Newton v. McKay, 29 Mich. 
N. Y.—Hardie v. Andrews, 13 NY 
CivProc 413. 

N. C.—Campbell v. Everhart, 139 
N. C. 503, 52 SE 201, 203. 
£, Onary Sari Longworth, 20 Oh. 
Tex.—Vineyard v. O’Connor, 90 Tex. 
59, 36 SW 424 [rev (Civ. A.) 35 SW 
1084]; Snow v. Gallup, 57 Tex. Civ. 
A. 572,123 SW 222. 

Va.—Lagorio v. Dozier, 91 Va. 492, 
22 SE 239. 

[a] The rule has been applied: 
(1) Where the grantee’s name was 
omitted from the part preceding the 
habendum but was stated in that 
clause. Hardie v. Andrews, 13 NY 
CivProc 413. (2) Where the gran- 
tee’s name appeared on the face of 
the deed but was omitted in the 
granting clause. Bay y. Posner, 78 
Md. 42, 26 A 1084. (3) Where there 
is no grantee named in the granting 
part, the party named in the haben- 
_dum may take, and where the gran- 
tor is named as the grantee, the same 
rule applies as if no grantee were 
named in the premises. Irwin v. Long- 
worth, 20 Oh. 581. (4) The name of 
the beneficiary in the reservation and 
warranty is sufficient to supply the 
omission of a grantee from the prem- 
ises and habendum. Vineyard v. 
.O’Connor, 90 Tex. 59, 36 SW 424 [rev 
(Civ. A.) 35 SW 1084]. (5) Where 
a deed recited that the grantor, in 
consideration of six hundred dollars 
to him in hand paid, the receipt 
whereof was thereby acknowledged 
by F, did thereby bargain, sell, and 
guarantee the title to a specified par- 


cel of land, the title to which the_ 
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grantor guaranteed he would forever 
defend against all claims whatso- 
ever to F, his heirs and assigns, etc., 


it sufficiently indicated that F was)! 


the grantee. Snow v. Gallup, 57 Tex. 
Civ. A, 572, 123 SW 222; 

[b] A condition that a third per- 

son was “to have the privilege of a 
Support off of said lands during his 
lifetime, without incumbrance” con- 
veys a life estate to such person, al- 
though he is not named in the deed 
as vendee. Stout v. Dunning, 72 Ind. 
343, 345. 
Hall v. Wright, 137 Ky. 39, 127 
SW 516; Berry y. Billings, 44 Me. 
416, 69 AmD 107; Newton v. McKay, 
29 Mich. 1; Weekley v. Weekley, 75 
W. Va. 280, 83 SE 1005. 

{a] Limitations in remainder, con- 
tained in the habendum, may be good, 
although to persons not named in the 


premises. Milledge v. Lamar, 4 S. C. 
Eq. 617. 
25. Hafner v. Irwin, 20 N.C. 570, 


34 AmD 390; Adams v. Dunklee, 19 
Vt. 382; Cox v. Douglass, 20 W. Va. 
175. See Prindle v. lowa Soldiers Or- 
phans Home, 135 Iowa 234, 133 
NW 106 (holding that, where the 
granting clause of a deed con- 
veyed the property to P and his heirs, 
making no mention of an orphans’ 
home, a provision in the habendum 
clause for remainder over to the 
home is invalid, the home not being 
a.party to the instrument). Com- 
pare Hardie v. Andrews, 13 NYCiv 
Proc 413 (where a person was named 
as a party, but was omitted from the 
granting clause and habendum). 

26. Yeager v. Farnesworth, 163 
Iowa 537, 145. NW 87; McCullock v. 
Holmes, 111 Mo. 445, 19 SW 1096; 
Hornbeck v._ Westbrook, 9 Johns. 
Ge ae 73; Cox v. Douglass, 20 W. 

a.. 175. 


anaes Cox v. Douglass, 20 W. Va. 
28. Loughridge v. Ball, (Ky.) 118 
SW 321, 323 [cit Cyc]; Boyertown 


Nat. Bank v. Hartman, 147 Pa. 558, 
23 A 842, 30 AmSR 759. See Orr v. 
Good, 155 Ky. 138, 159 SW 712 (hold- 
ing a recital that a conveyance to a 
husband was in consideration of an 
exchange of property and an agree- 
ment by husband and wife to pay a 
specified. portion of a mortgage to 
give no interest in the property to 
the wife). 

29. Hardie v. Andrews, 13 NYCiv 
Proc 413; Cox v. Douglass, 20 W. Va. 


175. 

30. Black v. Brown, 129 Ark. 270, 
195 SW 673: Thomas v. Marshfield, 
10. Pick. (Mass.) 364: Henniges v. 
Paschke, 9 N. D. 489, 84 NW 350, 81 
AmSR 588; Re Galbraith, 39 Ont. L. 
519, 12 OntWN 192, 37 DomLR 782. 

31. Close v. O’Brien, 135 Iowa 305, 
307, 112 NW 800; Taylor v. Danley, 
83 Kan, 646, 648, 112 P 595, 21 Ann 
Cas 1241 [cit Cyc]; Murray vy. Black- 
ledge, 71 N. C. 492; Knox v. Gruhlkey, 
(Tex. Civ. A.) 192 SW 334. 

“Tt is a well-recognized rule that 
the grantee in a deed may, under 
certain conditions, be identified by 
extrinsic evidence, and, where the 
grantee may be identified by parol 
or by other evidence, a conveyance 
will vest the legal title as’ complete- 
ly and as surely as if he were fully 
identified by the conveyance itself.” 
Close y, O’Brien, supra, 


Mistakes and omissions. 
from the deed who is intended, a deed is not vitiated 
by mistake im setting out the name of the grantee,** 
as in the case of misspelling,** or the case of a 
misdesecription of a corporation ** or religious so- 


' 
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These rules, however, do not apply where no grantee 
is named im the premises.?° 
entirety distinguishes the grantee from the rest of 
the world it is sufficient.°° 
to the name of the grantee may be explained by 


If the deed in its 


A latent ambiguity as 


If it ean be ascertained 


fa] Extrinsic evidence.—“To make 
the conveyance effectual in favor of 
any particular person, by the aid of 
extrinsic evidence, would be, in the 
words of Lord Bacon, ‘to make that 


| pass without deed, which the law ap- 


pointeth shall not pass but by deed.’ 
There is, however, an important dif- 
ference between a description which 
is inherently uncertain and indeter- 
minate, and one which is merely im- 
perfect, and capable, on thai account, 
of different applications. To correct 
the one is, in effect, to add new terms 
to the instrument; while to complete 
the other is only to ascertain and fix 
the application of terms already con- 
tained in it. Indeed, the most usual 
and approved description of the gran- 
tee,—that which gives his Christian 
and surname and the town in which 
he lives, may prove to be imperfect, 
as others bearing both those names 
may be living in the same town. And 
if the Christian name or place of 
residence be omitted, the description 
is only rendered the more imperfect; 
it is less certain than it might be, 
and usually is, made. Buta grantee 
is stiil designated, thongh imperfect- 
ly, and for aught that the deed dis- 
closes, the party accepting the con- 
veyance may be the only person an- 
swering the description given. In 
all these cases, a resort to extrane- 
ous facts and circumstances may be- 
come necessary, in order to ascertain 
the individual, to whom the descrip- 
tion was intended to apply; but it is 
not perceived, that the greater or less 
probability of this should, in either 
case, affect the validity of the deed.” 
Per Royce, C. J., in Morse -v. Car- 
penter, 19 Vt. 613, 616. 

[b] ‘The rule is applicable in case 
of a deed io a copartnership in the 
firm name instead of to the individual 
members thereof. Murray v. Black- 


ledge, 71 N. C. 492. 

32. Cal.—Middleton v. Findla, 25 
Cal. 76; Tustin v. Faught, 23 Gal. 
237 


Nll.—Nixon v. Cobleigh, 52 TL 387; 
Lyon v. Kain, 36 Til. 362. 

Mich.—Scofield v. Scofield, 47 Mich. 
245, 10 NW 356. 

Mo.—Kansas City, ete, R. Co. v. 
Smith, 156 Mo. 608,.57 SW 555. 

N. Y.—Halladay v. Gass, 51 App. 
Div. 539. 64.NYS. 825; Merchants’ 
Bank v. Spicer, 6 Wend. £43; Jackson 
v. Root, 18 Johns. 60. 

N. C.—Asheville Div. No. 15, S. T. 
v. Aston, 92 N.C. 578. 

ih eas am ye v. Jackson, 55 Tex. 
aM 

fa] The title vests, although the 
grantee is described by a wrong bap- 
tismal or christian name. Staak v. 
Sigelkow. 12 Wis. 234. 

33. Kinney v. Harrett, 46 Mich. 
87, 8 NW 708; Langley v. Kesler, 57 
Or. 281, 110 P 401, 111 P 246. 

a] Surname.—‘“The slight inac- 
curacy in the spelling of the surname 
of the grantee can have no effect upon 
the efficacy of the deed. The name 
of the grantee should be sufficient to 
identify the person intended, though 
it n not, as a matter of law, be 
accurate in every respect.” Langley 
v. Kesler, 57 Or. 281, 284, 110 P 401, 


111 P 246. 
34 Douglass v. Mobile Branch 
Bank, 19 -Ala. 659; Pictou v. New 


Glasgow, 48.N, S, 424, 23 DemLR 600; 


7% [ISGJ) 


elety,S er other organizations Nor does an ab- 
breviation in the grantee’s name necessarily invali- 
date the conveyance* Further, since a middle 
name er initial is not regarded in law,SS an emis- 
sion of the middle name © or initial * is not fatal. 
A grant may stand, although the Christian name # 
or the surname © of the grantee is omitted where he 
is otherwise identified. Other imaceuracies which 
have been held harmless are the use of the word 
““with’? imstead of ‘‘te’? before the grantee’s 
name;*S the werd “‘his’’ instead af ‘‘her’’;4* error 
in deseribing the place of residence of the gran- 
tee, or in deseribing a persen as a child*® A 
false description of the grantee in a deed, where 
there is otherwise sufficient to show the intention, 
may be treated as surplusage.** 

Assumed or fictitious name. If there is no grantee 


Grand Junction R. Ca. v. Midland R.} 49 Wilson vy. Wh 
P_114> Thomas v. 
188, TT AmD 640; David ¥. Wiliams! 
burgh City F. Ins. Co, 83 N. 


Co, T Oat. A. G81 (description by N 
original name after change of name). 
See_senerally Corporations, ee 
SS Chureh of Christ v. Christian 
Chureh, i83 Hl. 144, 61 NE 1118; Sim- 
mons Vv. Allison, 11S N. C. Té$, 24 SE) 


38) AmR 418; Sneo 
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CN. ¥.) 568; Chapman v. Tyson, 39) 
Wash, 523, $1 P 1066. 


SS 56-57 


and the deed is to a mere fictitious name, it is 
obviously a nullity; but if there is a person in 
existence and identified, and. delivery is made to 
him, it makes no differenee by what name he is 
ealled“> 

{§ 57] (b) Leaving Name Blank. If the gran- 
tee’s name is left in blank in a conveyance, the legal 
title does not pass by the convevanee,®? except in 
a case where it is an evident clerieal omission 
which may be supplied from the other parts of the 
deed! The grantor may, however, authorize the 
pexson te whom he delivers the deed te fill the blank, 
and when the name of the grantee is inserted under 
such authority, the deed becomes operative? In 
suek case the name must have been actually in- 
serted,*S and where the name is that of a third per- 
son it must be done before delivery of the deed to 


ite, $4 Cal. 239, : Ala—Bardin vy. Grace, 167 Ala. 453, 
Wyatt, 32 Mo./52 S 425, AnnCasi912A 587. 


| , Ark—Adamson vy. Hartman, 40 
¥, 265, | Ark. 58. 
K's Pet. 2 Hilt. ar wi v. Weible, 171 P 


Ttowa.—Augustine vy. Schmitz, 145 


716. “If it was the Intention both of | Iowa 591, 124 NW 807; Hall v. Kary, 
SS. Asheville Div. No 15 S T. vy. Sranter and grantee that the grant! 133 Towa 465, 110 NW 930, 119 AmSR 

Asten, $2 N_. C_ 578; Stith v. Meore, 42; should be to some person or persons | §39; Logan v. Miller, 106° Iowa 511, 

Tex. Civ. A. 528, 85 SW 5ST. in existence, that intent may he ef-/) 76 NW 1005; Devin v. Himer, 29 Iowa 
S¥. Aultman, ete, Mis. Co. wv. feetuated by ascertaining under prop- | 297. : 

Richardson, 7 Nebr. 1. er rules oF evidence the intention of | Kan—El] Derado Exch. Nat. Bank 
SS See Names [29 Cre 263]. the parties, although such person) v. _Nleming, 63 Kan. 189, 65 P 213; 
SS. Dunn v. Games, 8 F. Cas Ne be not designated by his legal or | Wilkins v. Tourtellott, 2§ Kan. 825. 


4.176, 1 McLean 321 [aff 14 Pet. 322.) usual name.” 
18 Led 476]; Franklin v. Talmadge, 
3S Jehas. GN. ¥.) 84; MeDonalad v. 
Morgan, 27 Tex. 503. 

40. Schofield v. Jennings, 68 Ina. 
232; Peabody v. Brewn, 10 Gray) 


- S—Webd v. Den, 17 How. 
S76, 15 L. ed. 35. 4 
Ind.—Fletcher v. Mansur, 5 Ind. 


ada, 


Towa.—Close v. O’Brien, 185 Towa! 


2000, 135 AmSR 62, 
fa] A cow 


228: 


Erskime v. 


18d 


UL. S—Allen 


Portage City Bank v./ 
Plank, 141 Wis §33, 657, 124 NW/ ii 


weyance 
the grantee is desigmated by his cus- 
mame at the time of execu-/ 859. 
tien, RO matter what may be his true! 176. 1 
mame. Garwood vy. Hastings, $§ Cal. / 
Davis, 
Counden'v. Clerk, Hob. 28 


5a. 
U.S 118, 3. SCt 517, 2s L. 


Minn.—Minneapolis Bd. of Educa- 
on v. Hughes, 118 Minn. 404, 407, 
iS AnnCas S69. | 186 NW _ 1085, 41 LRANS ‘637. 

is sufficient if Mo-—Hinstein vy. Holladay-Klotz 
Land ete, Co. 182 Mo. A. 82, 111 SW 
See Derry v. Fielder,’ 216 Mo. 
15 SW 412 (holding evidence to 
‘show that authority to fll in the 
| Srantee blank In a deed was given the 
| purchaser, and not the grantor’s gen- 
j eral agent), And see Cheney v. Eg- 
Sert, 197 Mo, A. 649, 199 SW 270 (dic- 


25 IN. 251; 
. 80 Reprint 


v. Withrow, 110 


385, 30S, 112 NW SQ0 [cit Cye}. ea. 90. tum). : oi 
Atich—Newton v. MeKay, 28 Mich} Ala — en v. Grace, 167 Ala. 453, / Nebr.—Mahoney v. Salsbury,” §3 
} 455, 52 S 425, AnnCasi9i2A 537 {cit} Nebr. 488, 120 NW 144, 131 AmSR 
Oh—Irwin v. Lenewarth, 20 Oh. / Cre}. 847. 
581. : Cal—Arguello v. Bours, 67 Cal. N. ¥.—Campbell v. Smith. § Hun 
22. Woodward v. MeColium, 16! 447, § P 49. ® [aff 72 N. ¥. 26, 27 AmR 5}. 
N. D. 42, 1113 NW 6238; 


Irwin v. Leng-| Colo—MeGrew v. 


wearth, 20 Oh. 581. : 
aj ——Where a deed in} 
& chain of title described the grantees | 
as “Chauncey C, Frank E. and Henry / 
S. Woodworth,” it was sufficient to! 
west a two-thirds interest in Chaun-/ 
cey ©. Weotworth and Frank E 
Woodworth. Woedward v. MeCollum, tion v. 


ig N. D 42, 113 NW 633. } 
4S. Brooks v. Ratcliff, $3 N.C 321. | Butts, T3 Minn. 361, 
44 Goodman vy. Telfer, (Mass) / 
119 NE 743. |v. 
4S. Stewart v. Sutherland, 83 Cal! Ls 
278, 2S P 847. : 
46. Housten v. Bryan; 78 Ga. 183, / 
1 SE 252, 6 AmSR 252. 
fa] A i after a life es-/ 11 
tate In a woman te “such child er '. Compare 
children as she may leave,” may be/A. TIS. 54 P98: 
shown to refer te one who was raised |/a deed is not 
and treated by her as her child. she | is insi 
never having had any children of her | par 
e@wn, and heving, at the date of the 
deed containing the 
reached s period of life 


62 NE $02; Westch 
Mass.— Maeurda 
Mass. 341, 114 NE $ 


| NW 1295, 


S. 206]. 
s 
398, 11 SE 102. 
Ss D—Ballow v. 
. 137 NW 6a3. 


P aid not questi 
2 App. Div. 574, 37/ blank and Al 
6._ See Greenwood Lake, ete, 
R. Co. v. New York, ete. R. Co, 18 
N. Y. 435, 31 NE $74; Ennis v. Brawn, | An ob 
1 App. Div. 22, 36 NY}, TST Owhere, tee's mame was 
in case of a deed to & person and 
“associates,” there was nothing te / ing through or 
show that he ever had any associates, | tor. 
and the word was regarded as sur 
plusage, and he was held to take an 48 


We 


Sl. Henni 
S84 NW 


SV. 
50, 31 


462, 463,154 P 91 [cit Cye]. 
til—Afickey v. Barton, 


v. Jennings, 70 Tl. A. 539. 


Minn—Minnespolis Ba. 
Hughes, 118 Minn. 404, 136) 
41 LRANS 


N, ¥.—Gallupville Reformed Church 
Schooleraft, 65 N. Y. 


C—Hariin v. Hardin, $2 S C 


ery cannot be made by one not claim- 
in right of the gran-! tho 
MecNad vy. Young, $1 Mm. 11. 

Paschke. $ N. D. 


Lamb, 60 Colo. Or—Jennings vy. Jennings, 24 Or. 
bet! x SS hex es 
‘ex.—Fennimore v. gham, (Civ. 
A.) 181 SW 513. ts 
Wash—Clemm 
Wash. 


184 Th 446, 
ester FL Ins. Ca. 


Faller, 225 
of Educa- 


v. 
sé. 


S 637: Clark v. | 
Té NW 1898. 


Carter, 32 S D. 
mame of the grantee.” 
of Education v. 


| grantee in a deed is left blank and 
ught, 50 N./ the deed is executed, peeraggyh erty 
t no 


Allen y. Withrow, 110 U. S& 
SCt 517, 28 L. ed. 90; Luna v. 
ery. I8 S D. 1138. 99 NW 856. 
| But see McClain v. Me@ain, 52 Iowa 
that the gran- 272, 3 NW 60 (holding that, where a 
after deliv- blank was not filled in for seven 

| years by the equitable grantee au- 

rized to fll in any person's name,- 
| the legal title is vested im the gran- 
. tee, except as to a portion of the 


AmSR 588. See land sold to one Without notice of the 


absolute estate in fee). | also supra § 56. | @eed); Cheney v. sert, 197- Mo. A. 
48. Wilson v. White, 84 Cal 233, | S2. U. S-—MecClung v. Steen, 32) 849, 652, 199 SW 270, 271 dist Derry 
24.P 114. t 3¥3. (vw. Fielder, 216 Mo. 176, 115 SW 412, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and not 


© number. 


§§ 57-59] 


him by the agent.®* 


be under seal.®§ 
[§ 58] c¢. 


not affect the operation of the deed.*® 
recitals show more land than is intended to be 
conveyed, the deed is not void but is good as far as 
If the recital is incorrect there is 


it is correct.®° 


An unauthorized filling of a 
blank left for the name of the grantee by one in 
possession of the deed will not avail to pass title.®® 
Authority to a grantee to fill a blank for his name 
is implied, according to some authorities, when the 
grantor receives the consideration and delivers the 
deed fully executed in other respects.*® 

Parol authority to fill blanks as to the name of 
the grantee is ordinarily regarded as sufficient,>? par- 
ticularly where under the statute the deed need not 


Recitals. An erroneous recital does 


no obligation to execute the deed.®+ 


on the ground that in the latter case 
the grantee was insisting on the va- 
lidity of the deed] (holding that, 
where the grantors are insisting on 
the validity of a ceed in which the 
space for the grantee’s name is left 
blank, and where defendants after 
receiving the deed entered into pos- 
session and exercised and enjoyed 
full ownership of the land, “it would 
be against good conscience and fair 
dealing for the court to hold that the 
defendants were not bound by the 
written instrument or deed which 
was delivered to them and without 
which they could not have enjoyed 
possession and apparent ownership of 
the land”); Vanderbilt v. Vanderbilt, 
54 HowPr (N. Y.) 250 (holding that, 
where the blank is purposely left to 
enable the taker to write in the gran- 
tee’Ss name, and he enters into pos- 
session and continues aS owner, 
equity regards him as the owner); 
Schleicher v. Runge, (Tex. Civ. A.) 
37 SW 982 (holding that a sale of 
land, and delivery to the purchaser 
of a deed executed in blank as to the 
grantee, with authority to fill the 
blank, vests in the heirs of a trans- 
feree of such purchaser the equitable 
title), Contra Sayles v. Queirolo, 71 
Misc. 566, 130 NYS 806. 

54. Allen v. Withrow, 110 U. S. 
119; 3 SCt 517, 28 L. ed. 90; Derry 
v. Fielder, 216 Mo. 176, 115 SW 412; 
Telschow v. Quiggle, 74 Or. 105, 145 


Prat 

55. Ala.—Barden v. Grace, 167 Ala. 
453, 52 S 425, AnnCasi912A’ 537. 

Ga.—Van Dyke v. Van Dyke, 119 
Ga. 830, 47 SE 192. 

Ill.—Osby v. Reynolds, 260 Ill. 576, 
103 NE 556, AnnCasi1914D 387; Dona- 
son v. Barbero, 230 Ill. 138, 82 NE 
620; Mickey v. Barton, 194 Ill. 446, 
62 NE 802. 

Iowa.—Golden v. Hardesty, 93 Iowa 
622, 61 NW 613. 

Mo.—Derry v. Fielder, 216 Mo. 176, 
115 SW 412. 


Or.—Telschow v. Quiggle, 74 Or. 
105, 145 P 11. 
Utah.—Beatty v. Shelly, 42 Utah 


692, 182 P 1160. 

[a] Thus, where the authority to 
fill in the grantee blank in a deed is 
limited to the grantors’ agent, the 
subsequent adding of names by the 
purchaser is ineffective. Derry v. 
Fielder, 216 Mo. 176, 115 SW 412. 

56. Hall v. Kary, 133 Iowa 465, 
110 NW 930, 119 AmSR 639; Minne- 
apolis Bd. of Education v. Hughes, 
118 Minn. 404, 136 NW 1095, 41 
LRANS 637. See Clemmons v. Mc- 
Geer, 63 Wash. 446, 115 P 1081 (hold- 
ing that possession of a deed blank 
as to grantee was prima facie evi- 
dence of delivery entitling a third 
person to assume that it had been 
port ae to the possessor to convey 

e). 

57. U. S—dAllen v. Withrow, 110 
U.S. 119, $8 (SCte 517, "28 © Led.’ 90 
(holding such to be Iowa rule). 

Colo.—Halliwill v. Weible, 171 P 


$72. 
Minn.—Minneapolis Bd. of Educa- 
\ 
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add nothing to 


upon which his 


so provides.®$ 
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is made in performance of a decree it is good with- 
out reciting such decree, where such decree could 


the validity of the conveyance.® 


Although a deed may be required to recite the name 
of the grantor’s grantor, or the page of the record 


deed was recorded, failure to in- 


corporate such recital will not render the deed in- 
operative as between the parties, unless the statute 


[§ 59] d. Consideration.** Although a deed or- 


dinarily states the consideration,®® and the expres- 


So if the 


In case a deed 


tion v. Hughes, 118 Minn. 404, 136 
NW 1095, 41 LRANS 637. 


y= Mo.—Thummel vy. Holden, 149 Mo. 


677, 51 SW 404; Farmers’ Bank v. 
Worthington, 145 Mo. 91, 46 SW 745. 

Pa.—Bell v. Kennedy, 100 Pa. 215. 

Tex.—Schleicher v. Runge, 
A.) 37 SW 982. And see Southern Pine 
Lumber Co. v. Arnold, (Civ. A.) 139 
SW_ 917 [reh den (Civ. A.) 139 SW 
1167] (holding that parol authority 
leaving discretion to the agent as to 
filling blanks, etc., was insufficient 
under statutes). 

Contra Adamson v. Hartman, 40 
Ark. 58; Upton v. Archer, 41 Cal. 85, 
10 AmR 266. 


58. Burk v. Johnson, 146 Fed. 209, 
76 CCA 567. 
59. Magoon v. Kapiolani, 22 Ha- 


waii 510; Hawkins v. Gould, 3 Harr. 
& ST (Ma.) 243; Hattan v. Dew, 7 
N. C. 260; Williams v. Hardie, (Tex. 
Civ. A.) 21 SW 267. See Griffith v. 
Alcocke, 113 La. 514, 37 S 47 (holding 
that, under Civ. Code art 1900, a con- 
veyance to another of the legal title 
of property through acts whose re- 
citals are not sustained by the actual 
facts of the case, not only are not 
void, but are not voidable, if no law 
has been transgressed and the cause 
of the same was legitimate). 

{a] TMlustrations.—(1) If the re- 
eital as to the parties differs from 
the remaining parts of the deed, but 
agrees with the acknowledgment, it 
controls sufficiently to pass title with 
respect to such parties. Hawkins v. 
Gould, 3 Harr. & J. (Md.) 248. (2) 


. Where a grantor has power to exe- 


cute a deed so that it is valid, an er- 
roneous recital as to the capacity in 
which she executes it does not alter 
its validity. Williams v. Hardie, 
(Tex. Civ. A.) 21 SW 267. (3) The 
fact that a grantor describes himself 
as an heir at law instead of a devisee 
is of no importance. Magoon v. 
Kapiolani, 22 Hawaii 510. 


pa Hawkins vy. Hudson, 45 Ala. 
a6et" Hartley v. Burton, L. R. 3 Ch. 


62. Games v. Dunn, 14 Pet. (U. S.) 
322, 10 L. ed. 476. 

63. Perkin v. Robinson, (Ky.) 124 
SW 310. See Gormley v. Overstreet, 
155 Ky. 820, 160 SW 483 (holding a 
deed, reciting that the property was 
the same as that conveyed to O and 
that the grantors were the only heirs 
at law of O, to show sufficiently the 
source of the grantors’ title under 
St. § 495). 

64. Cross seferences: 
ieee aie of consideration see supra 


Operation and construction of recital 

see infra §§ 221-223. 

65. Leonard v. Springer, 98 Ill. 
530 [rev on other grounds 197 Ill. 582; 
64 NE 299]. 

[a] Value of statement.—A state- 
ment of a valuable consideration is 
of service, because a court of equity 
in respect to contracts concerning 
lands acts on valuable considerations 
and representations. Leonard  v. 


(Civ.. 


sion of a valuable consideration is essential to a 
deed of bargain and sale,®°* yet a conveyance may 
be operative and of binding effect even though 
the consideration is not expressed therein,®’ and a 
bargain and sale deed is good, although it does not 
express that the consideration money has been 


Springer, 98 Ill. A. 530 [rev on other 
grounds 197 Ill. 532, 64 NE 299]. 

{b] Specifying a valuable consid- 
eration in a deed does not preclude 
the determination by the jury of the 
question whether it is real or ficti- 
tious, where creditors’ rights are con- 
cerned. Doe v. Hatfield, 4 N. B. 122. 
See also Doe v. Nevers, 18 N. B. 627. 
Okison v. Patterson, 1 Watts 

-) 395. But see Redmond vy. 
226 Ill. 120, 126, 80 NE 708 [cit 
Cye] (but stating that, when no con- 
sideration is expressed in a deed of 
bargain and sale, extrinsic evidence 
is admissible to show the considera- 
tion). 

[a] If only the word “dollars” is 
left in a deed of bargain and sale, 
the separate amounts written there- 
in having been erased, there is no 
consideration to support it. Catlin 
Coal Co. yv. Lloyd, 180 Ill. 398, 54 NE 
214, 72 AmSR 216. 

{b] An instrument is void which 
grants to a certain person a lot to 
use or dispose of as may seem best 
to him, without reciting any consid- 
eration. Stafford v. Lick, 10 Cal. 12. 

[e] A pecuniary consideration 
mentioned in the first part of a deed 
of bargain and sale extends td any 
land conveyed in the deed to the 
person who paid the consideration. 
Jones v. Ruffin, 14 N. C. 404. 

{d] If the statute makes price es- 
sential to a contract of sale, a deed 
which expresses the consideration as 
“good conduct” and “as a payment” 
for ‘good services,” does not suffi- 
ciently state the price. Kleinpeter v. 
Harrigan, 21 La. Ann. 196. 

67. Cal.—Goad v. Moulton, 67 Cal. 
536, 8 P 63. 

Kan,—Ruth v. Ford, 9 Kan. 17. 

La.—Bowlus_ v. Whatley, 129 La. 
509, 56 S 423; Read v. Hewitt, 120 La. 
288, 45 S 143. 

Mass.—Boynton vy. Rees, 8 Pick. 
329, 19 AmD 326. 

“cepa Obingsrer reat v. Dillon, 2 Overt. 
ale 

[a] A stranger to a conveyance 
and to the parties has no standing to 
impeach the transfer on the sole 
ground that no price or other consid- 
eration is expressed on the face of 
the instrument. Read v. Hewitt, 120 
La. 288, 45 S 143. 

[b] Statutory provisions.—Under 
St. (1909) § 470 (Russell St. § 1775), 
providing that the consideration of a 
written contract need not be stated, 
but that it may be proved or dis- 
proved in spite of a recital, a deed 
is not defective as without consider- 
ation where it recited that the con- 
sideration was “$ hand 


paid.” Prewitt v. Morgan, (Ky.) 119 
Sw 174. 
[c] In case of a covenant to stand 


seized to uses, a consideration of 
blood and affection need not be named 
in the deed. It is sufficient if it can 
be inferred from the relation of the 


partion. French v. French, 3 N. H 
[d] A quitclaim deed without a 


valuable eonaideration expressed in 


178 (180.3. 


paid.** Nor need the amount of the 


the conveyance be stated in the conveyance in or- 


der to make it a valid one and pass 


does a false statement of the consideration operate 


as a nullification.7° The recital in 


consideration therefor had been paid as of the 
same date, when in fact it had been previously 
received as a loan, is not such a variance of fact 


as to discredit the deed.” 

{[$ 60] e. 
rule, necessary that a deed contain 
of grant,’? which may be in either 


it is valid as between the parties. 
Rogers v. Hillhouse, 3 Conn. 398. 
[¢] An omission to ‘recite the con- 
sideration of a transfer indorsed on 
a deed does not make it ineffective 
to convey title if otherwise sufficient. 
Tutt v. Morgan, 18 Tex. Civ. A. 627, 


42 SW 57%, 46 SW 122. 
{f] Receipt attached.—A deed is 
good if there is a receipt for the 


amount of the consideration sub- 
joined. Hartley v. McAnulty, 4 
Yeates (Pa.) 95, 2 AmD 396. 

{g] If the consideration is “ 


Operative Words. It is, as a general 


dollars” the deed is not for that rea- 
son inadmissible in evidence. Jewell 
vy. Walker, 109 Ga. 241, 34 SE 337. 

[h] Under the Mezican law, -be- 
fore the acquisition of California by 
the United States, it was not neces- 
sary that a deed express a considera- 
tion in order to pass title to the prem- 
ises, Sthmitt v. Giovanari, 42 Cal. 
617; De Merle v Mathews, 26 Cal. 
455; Havens v. Dale, 1% Cal. 259. 

[i] Donation under civil law-—The 
law does not require that in a dona- 
tion, whether gratuitous, remunera- 
tive, or onerous, the value of the 
thing given, or the services to be 
compensated, or the charges imposed, 
should be fixed in the act. Hearsey v. 
Craig, 126 La. $24, 53 8 17. 


» Brocket v. Foscue, 3 N. C. 64. 
69. Stewart v. Stewart, 171 Ala. 
435, 54 § 604, 605 [cit Cyc]; Lowry v. 


Harvard, 35 Ind. 170, 9 AmR 676. 
fa] In a deed of bargain and sale 
(1) the amount of the consideration 
need not be stated (Okison v. Patter- 
son, 1 Watts & 8. (Pa.) 395), (2) al- 
though a purchaser is not bound to 
accept such a deed where there is a 
blank left for the amount, even 
though the grantors have authorized 
an agent to fill the blank (Moore v. 
Bickham, 4 Binn. (Pa.) 1). 

Where there is an expressed 
consideration of money, but the 
amount is left blank, such amount is 
of no importance in a deed which by 
its terms may operate either as a 
feoffment or a bargain and sale. 
Wortman v. Ayles, 12 N. B. 63. 

{c] The words “a certain sum of 
money in hand paid” in a deed are 
sufficient without stating the amount. 
Jackson vy. Schoonmaker, 2 Johns. 
(N. Y¥.) 230. 

70. Dohan v, Yearicks, 253 Pa. 403, 
9% A 611; Stewart's App., 9% Pa. 377. 

{a] Fa ation of payment 
of consideration does not enfail nul- 
lity. McAvoy v. Huot, 1 Que. L. 97 

{b] Palse statement of the con- 
sideration of a contract on which a 
conveyance is based is only a ground 
of reformation of the conveyance. 
Harrison v. Guest,  H. L, Cas. 481, 
11 Reprint 432. 


. Bagsa vy. Nagramada, 11 Phil- 
ippine 174. 
Ala -—Webb v. Mullins, 78 Ala. 


Cal —McGarrigle v. San Francisco 
Roman Catholic Orphast Asylum, 145 
Cal. 694, 79 P 947, 104 AmSR 84, 
LRANS 215. 

UL—trwin v. Powell, 18% Vl. 107, 
58 NE 941, 


72, 


Ind.—Hummelman v. Mounts, 87 
ae 17%; Davis v. Davis, 4% Ind. 


Mo.—Ashbaugh v. . Ashbaugh, 201 


DEEDS 


consideration of | present tense.7? 


the title.*® Nor 


a deed that the 


sufficient.7® 
operative words 
the past or the 


eg 72; McKinney v. Settles, 31 Mo. 
N. H.—Brown v. Manter, 21 N. H. 
28, 53 AmD 223. 

S. C.—Dantzler v. Riley, 95 SE 132. 
W. Va.—Freudenberger Oil Co, v. 
Simmons, 75 W. Va. 337, 345, 83 SE 
995, AnnCas1918A 873. 

See Wollam v. Van Vleck, 30 Oh. 
Cir. Ct. 743 (holding that the words 
“forever” or “to one and his as- 
signs forever” add no force to a 
grant of or estate in lands). 

“Words of grant, in some form, 
are absolutely essential to the pass- 
ing of an estate by deed.” Freudeén- 
berger Oil Co. v. Simmons, supra. 

{a] Tlustration.—Where a deed 
conveying a life estate in lands re- 
cited that it was the “purpose” of 
the grantor that after the death of 
the grantee the land “shall become 
and be the property of R.,” the re- 
cital was insufficient to convey any 
interest to R, and a reversion was 
left in the grantor after the life es- 
tate. MecGarrigle v. San Francisco 
Roman Catholic Orphan Asylum, 145 
Cal. 694, 79 P 447, 104 AmSR 84, 1 
LRANS 315. 

» Pierson v. Armstrong, 1 Iowa 
282, 63 AmD 440 

74. Kenworthy v. Tullis, 3 Ind. 96. 
EY Bridge v. Wellington, 1 Mass. 

76. U. S.—Kaleialii v. 
242 Fed. 446, 155 CCA 222. 

Ala.—Interstate Bldg., etc., Assoc. 
v. Agricola, 124 Ala. 474, 27 S 247; 
Magee v. Fisher, 8 Ala. 320. See 
Wisdom v. Reeves, 110 Ala. 418,18 S 
13 (holding that, under a statute by 
which any instrument in writing 
signed by the grantor is sufficient to 
transfer title to the grantee, if such 
was the intention of the grantor to be 
collected from the entire instrument, 
an indorsement on a deed that “I 
assign the within title of land unto 

. from me and my heirs forever” 
was sufficient). 

Cal—Schmitt v. Giovanari, 43 Cal. 


5 
a 


Sullivan, 


617; San Francisco, etc., Co. ‘Vv. 
Oakland, 43 Cal. 502. 
Fla.—Sanders v. Ransom, 37 Fila. 


457, 20 S 530. 

Ga.—Horton y. Murden, 117) Ga. 72, 
43 SE 786. 

ti1.—Johnson v. Filson, 118 Ill. 219, 
8 NE 218. 

Ind.—Wilson v. Carrico, 140 Ind. 
533, 40 NE 50, 40 AmSR 213. 

Iowa. —Yeager v. Farnsworth, 163 
Iowa 537, 145 NW 87; Pierson v. Arm- 
strong, 1 Iowa 282, 68 AmD 440. 

Ky.—Patterson v. Carneal, 3 A. K. 
Marsh. 6138, 13 ped 20%; Young v. 
Ringo, 1 T. B. 0. 

ET p gach te sland om ‘Fairley, 34 Miss. 


Mo.—Perry v. Price, 1 Mo. 553. See 
McKinney v. Settles, 31 Mo. 541 
(holding the words “sign over” not 


Sreetise words of present convey- 
ance 

Nebr.—Rupert v. Penner, 35 Nebr. 
587, 53 NW 598, 17 LRA 824. 

N. H.—Pray v. Great Falls Mfg. 
Co., 38 N. H, 442: Hutchins v. Carle- 
ton, 19 N. H. a Gordon v. Hay- 


wood, 2 N. H. 
N Gifford, 1 N. J. L. 


. J.—Evans v. 
228, 
Y.—Lynch y. Livingston, 6 N. Y. 


N, 


i 2 SS eee 


[§§ 59-60 


The thing and the estate granted 


may be granted either by words contained in the 
premises or in the habendum and tenendum," and, 
although there are no words of grant in the prem- 
ises, yet if from the other operative words of the 
deed the intent to pass a fee is manifest, the deed 
is sufficient.7* Certain technical words are, however, 
generally used to pass the interest intended to be 
conveyed, although other equivalent words may be 
It has also been held that, so long as 
creditors and bona fide purchasers are not de- 
frauded, any words signifying an intention to sell 


422; Pickert v. Windecker, 73 Hun 
476, 26 NYS 437; Jackson v. Root, 18 
Johns. 60; Jackson v. Alexander, 3 
Johns, 484, 3 AmD 517. 

N. C.—wWilliamson v. Bitting, 159 
N. C. 321, 74: SE 808, 810 [cit Cyc]. 
gd ean v. Westheimer, 160 P 


Or.—Lambert v. Smith, 9 Or. 185. 
hob Pores ee ed v. Lafferty, 1 Whart. 

R. I.—Disley v. Disley, 30 R. I. 366, 
75 A 481, 

S. C—yYounge v. Moore, 32 S. C. wz 
48; Folk v. Varn, 30 S. C. Eq. 303. 

$. D,—Evenson vy. Webster, 3 S. D. 
382, 53 NW 747, 44 AmSR $02. 

Tex. —Threadgill v. Bickerstaff, 87 
Tex. 520, 29 SW 757. 

Va.—Harman v. Stearns, 95 Va. 58, 
27 SE 601. 

W. Va.—wUhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340; Chapman 
v. Charter, 46 W. Va. 769, 34 SE 768. 

Wyo.—Whalon v. North Platte Ca- 
nal, ete., Co., 11 Wyo. 313, 71 P 995. 

Eng.— Adams v. Steer, Cro. Jac. 
210, 79 Reprint 182; Bernard v. Win- 
chester, Lofft 401, $8 Reprint 715; 2 
W. Bil. 936, 96 Reprint 553, 3 Wils. 
C. P..483, 95 Reprint 1169; Shove v. 
Pincke, 5 T. R. 124, 101 Reprint 12. 

B. C.—Hjorth Vv. Smith, 5B. C36 

N. B.—Deé v. Jardine, 2 N. B. 142. 

Out enon v. Dillabough, 21 
U..C. Q. B. 591. 

[a] Tllustrations.—W ords 
and held sufficient include: (1) 
“Give, grant, and convey.” Young v. 
Ringo, 1 T. B. Mon. (Ky.) 30. wey) 
“Grant, sell, and convey.” Rupert v. 
Penner, 35 Nebr. 587, 53 NW 598, 
17 LRA 824, (3) “Give, con- 
vey and deliver.” Younge’ v. 
Moore, 32 S. C. L. 48. (4) “Convey 
and warrant.” Wilson v. Carrico, 140 
Ind. 533, 40 NE 50, 49 AmSR 213. (5) 
“Alien.” Adams vy. Steer, Cro. Jac. 
210, 79 Reprint 182. (6) “Transfer 
and assign,” the context otherwise 
showing an intent to convey a pres- 
ent interest. Sanders v. Ransom, 37 
Fla. 457, 20 S 457. (7) “Grant” is a 
generic term applicable to the trans- 
fer of all classes of real property, 
and is sufficient to convey an estate 
in a corporeal hereditament. San 
Francisco, etc., R. Co. v. Oakland, 43 
Cal. 502. (8) However, the word 
“grant” may be omitted, and other 
words plainly manifesting the in- 
tent of the grantor that his estate 
should pass by the deed may be sub- 


used 


stituted. Kaleialii v. Sullivan, 242 
Fed. 446, 155 CCA 222. (9) “Convey” 
is equivalent to “grant.” Patterson 


v. Carneal, 3 A. K. Marsh. (Ky.) 618, 
13 AmD 208; Lambert v. Smith, 9 
Or. 185; Chapman v. Charter, 46 Ww. 
Va. 769, 34 SE 768. (10) Also “give” 
may be substituted where the word 
“grant” or other terms used in con- 
veyancing land are omitted. Even- 
son v. Webster, 3 S. D. 382, 53 NW 
747, 44 AmSR 802. (11) And it will 
pass real estate in a deed of gift. 
Pierson vy. Armstrong, 1 Iowa 282, 
63 AmD 440. (12) The Spanish word 
“cedo” was sufficient before acquisi- 
tion of California by the United 
States, to pass title to land. Schmitt 
v. Giovanari, 43 Cal. 617. (18) “Ex- 
change” is necessary for an instru- 
ment to operate as an exchange. Ber- 


For later casen, developments and changes in ie law see cumulative Annotations, same title, page and note number, | 


§§ 60-61] 


or give land will pass the title.77 


be sufficient.78 


nard v. Winchester, Lofft 401, 98 Re- 
print 715, 2 W. Bl. 936, 96 Reprint 
553, 3 Wils. C. P. 483, 95 Reprint 1169. 
(14) The words “I... have this day 
bargained, and do grant, bargain, sell 
and confirm” are adequate. Johnson 
v. Filson, 118 Ill. 219, 8 NE 318. (15) 
A deed containing the words, ‘grant, 
bargain, sell, and enfeoff,” is a deed 
of feoffment. Perry v. Price, 1 Mo. 
553. (16) “Give, grant and release’, 
amount to an estoppel, if not to a 
conveyance. Fairley v. Fairley, 34 
Miss. 18. (17) The words “assign 
and make over” are sufficient to pass 
a freehold. Hutchins v. Carleton, 19 
N. H. 487. (18) An instrument in 
writing under seal beginning with 
“This is to certify,’ and proceeding 
to say that the maker “hath given” a 
good title to the lessors of plaintiff 
for their sole property, is a sufficient 
deed conveying title against the 
grantor. Evans v. Gifford, 1 N. J. 
L. 228. (19) “Quit” is tantamount to 
“sell” or “release,” and will pass the 
land. Gordon v. Haywood, 2 N. H 
402. (20) The words “limit and ap- 
point” may pass reversion. Shove v. 
Pincke, 5 T. R. 124, 180, 101 Reprint 
72. (21) “Remise, release and quit- 
claim,’ to a grantee not in posses- 
sion, are effectual as words of bar- 
gain and sale. Lynch v. Livingston, 6 
N. Y. 422. (22) The words “sell, 
set over, transfer and assign all his 
right, title and interest” are sufficient 
to convey a contingent remainder. 


Pickert v. Windecker, 73 Hun 476, 26 
NYS 437. (23) The words, “I hereby 
relinquish unto the said” assignee 


“all the privileges thereunto belong- 
ing,” give to the assignee all the 
right of a locator in land, the latter 
being the grantor or the assignor. 
Threadgill v. Bickerstaff, 87 Tex. 520, 
29 SW 757. (24) The words “I here- 
by make over and confirm unto them 
and their heirs’ are sufficient to 
and to convey to the 
bargainee in fee. Jackson v. Root, 
18 Johns. (N. Y.) 60. (25) “Make 
over and transfer’ pass lands by way 
of bargain and sale. Jackson v. Al- 
exander, 3 Johns. (N. Y.) 484, 3 AmD 


raise a use 


517. (26) The word “let” may be suf- 
ficient to pass fee. Krider v. Laf- 
ferty, 1 Whart. (Pa.) 303. (27) 


Where property is to “go to” others 
in a certain event, it is a sufficient 
conveyance on the happening of the 
event. Folk v. Varn, 30 S. Eq. 
308. (28) “Embraces” in a clause 
“embraces all the mill privilege” is 
not a term of grant so as to include 
a mill privilege not included in the 
ue conveyed by metes and bounds. 

ay v. Great Falls Mfg. Co., 38 N. 
in 442. (29) “Indenture,” “covenant,” 
“demise,” “and to farm let,” usually 
found in deeds, are not technical. 
Magee v. Fisher, 8 Ala. 320. .(30) 
“No one can fail to see, upon reading 
the deed in this case, that the inten- 
tion on the one side was to sell and 
on the other to purchase the land 
mentioned. The deed commences by 
saying that it is made in pursuance 
of the act to facilitate the convey- 
ance of real property. The grantor 
has used not only the word ‘quit 
claim,’ but also the word ‘release.’ 
He says he releases and quits claim 
to the party of the second part all his 
claim upon the lands mentioned, with 
all his right and title thereto, and 
the party of the second part is to 
have and to hold the same unto him, 

v 


‘ 


If a specific pur- 
pose is intended, comprehending a beneficial use and 
enjoyment, words which describe that purpose will 
The word ‘‘sell,’’ while it is more 
apt to describe the passing of the title to per- 
sonalty than to realty,”® may be used to indicate 
an intent to convey the property named whether 
it is real or personal;*° but it has been held that, 
where the purpose of the transaction is stated, the 
word will ordinarily have no more effect upon the 
title than is necessary to accomplish the purpose.*+ 


DEEDS 


cessity. A deed, 


his heirs and assigns for ever, in con- 
sideration of £75 paid to the ‘grantor. 
It is not necessary to use the word 
grant in order that the deed may 
operate as such. In Shove v. Pincke, 
5 T. R. 124, 101 Reprint 72, the words 
limit and appoint were held to oper- 
ate as a grant, the intention of the 
parties being that the deed should 
operate aS an appointment to uses. 
In Roe vy. Tranmer, 2 Wils. C. P. 75, 
95 Reprint 694, Willes, C. J., says 
this: ‘Although formerly, according 
to some of the old cases, the mode 
or form of a conveyance was held 
material, yet in later times, where 
the intent appears that the land shall 
pass it has been ruled otherwise, and 
certainly it is more considerable to 
make the intent good in passing the 
estate, if by any legal means it may 
be done, than by considering the man- 
ner of passing it to disappoint the in- 
tent and principal thing, which was 
to pass the land.’” - Nicholson v. 
Dillabough, 21 U. C. Q. B. 591, 594. 

[b] Any language showing an in- 
tent to convey or mortgage is suffi- 


cient. Horton v. Murden, 117 Ga. 72, 
43 SE 786. 
[ec] Quitclaim deeds.—The follow- 


ing expressions have been held suf- 
ficient: (1) “Do hereby release, de- 
mise, and forever quitclaim.” Brady 
v. Spurck, 27 Ill. 478; McConnel v. 
Reed, 5 Ill. 117, 38 AmD 124. (2) 
“Remise, release, and forever quit- 
claim.” Spreckels v. Brown, 212 
U. S. 208, 29 SCt 256, 53 L. ed. 476 
(so holding as to a deed of land in 
Hawaii); Platt v. Brown, 30 Conn. 
336; Rowe v. Beckett, 30 Ind. 154, 95 
AmD 676; McAnaw vy. Tiffin, 143 Mo. 
667, 45 SW 656; Wilson v. Albert, 89 
Mo. 537, 1 SW 209; Jackson vy. Fish, 
10 Johns. (N. Y.) 456. (3) “Bargain, 
sell, and quitclaim.” Touchard v. 
Crow, 20 Cal. 150, 81 AmD 108; Young 
v. Clippinger, 14 Kan. 148. (4) 
“Grants, releases, conveys, and quit- 


claims.” Veit v. Dill, 78 Hun 171, 
28 NYS 937. (5) “Release and for- 
ever quitclaim.” Wholey v. Cava- 


naugh, 88 Cal..132, 25 P 1112. (6) 
‘Do hereby discharge and forever 
release.” Sherman v. Sherman, 23 
S. D. 486, 122 NW 439. 

77. Pierson v. Armstrong, 1 Iowa 
282, 68 AmD 440; Hunt v. Johnson, 44 
N. Y. 27, 4 AmR 631. 

78. Johnson v. Rayner, 
(Mass.) 107. 

79. Taylor v. Burns, 203 U. S. 120, 
27 SCt 40, 51 L. ed. 116 [aff 8 Ariz. 
463, 76 P 623]. 

80. Taylor v. Burns, 203 U. S. 120, 
27 SCt 40, 51 L. ed. 116 [aff 8 Ariz. 
463, 76 P 623]. 

81. Taylor v. Burns, 203 U. S. 120, 
27 SCt 40, 51 “L. ed. 116 [aff 8 Ariz. 
463, 76 P 623] (holding that an agree- 
ment was not a deed but a power of 
attorney and as such was subject to 
revocation). 

82. Cross references: 
Construction see infra §§ 242-277. 
Executory contract to convey see 


6 Gray 


neode and Purchaser [39 Cyc 
83. Wilson v. Johnson, 145 Ind. 


40, 38 NE 388, 43 NE 930; Durand 
First Nat. Bank vy. Phillpotts, 155 
Mich. 331, 119 NW 1; Bailey v. White, 
41 N. H. 337; Moore v. Fowle, 139 N. 
C: 51, 561 SH 796: 

[a] Statutory provisions.—Acts 
(1891) p 524 ec 465, making parol evi- 
dence damiseivic to identify the land 
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{§ 61] f. Description of Property **—(1) Ne- 


to be operative, must contain some 


description or designation of the land intended to 
be conveyed,** and the want of a description of the 
subject matter, so as to denote upon the instrument 
what it is in particular, or of a reference to some- 
thing else which will render it certain, is a defect 
which makes the deed wholly inoperative.’¢ A con- 
veyance is also void if the description therein is too 
vague and uncertain to fulfill the requirement just 
stated,*° as where the starting point of a descrip- 


sued for in actions for the possession 
of or title to real estate, does not 
render valid a deed failing to de- 
gee any land. Moore v. Fowle, 139 

C. 61, 51 SE 796. 

ed Ga.—Callaway v. Beauchamp, 
147 Ga. 17, 92 SE 538. 

La.—Wilfert v. Duson, 131 La. 21, 
58 S 1019; Castera v. New Orleans 
Land C08 125 La. 877,'51 S 1021. 

N. Y.—Coleman v. Manhattan 
Beach Impr. Co., 94 N. Y. 229 [aff 26 
Hun 525]. 

N. C.—Patton v. Sluder, 167. N. C. 
500, 88 SE 818; Speed v. Perry, 167 
N. ©. 122, 83 SE 176; Ken v. Robe- 
son, 40 N. C. 373. 

Tex.—Standefer v. Miller, (Civ. A.) 
182 SW 1149. 

W. Va.—Holley v. Curry, 58 W. Va. 
70, 51 SE 135, 112 AmSR 944. 

85. Ala.—Wilson _ vy. Carling, 188 
Ala. 543, 66 S 188; Carling v. Wilson, 
177 Ala. 85, 58 S 417. 

Ark.—Scott v. Dunkle Box, etc., Co., 
106 Ark. 83, 152 SW 1025. 

Cal.—Brandon v. Leddy, 67 Cal. 43, 
7 P 838; Peo. v. Klumpke, 41 Cal. 
263; Scott v. Woodworth, 34 Cal. A. 
400, 409, 167 P 543 [cit Cyc]. 


Fla.—Hoodles v. Jernigan, 46 Fla. 
213, 35 S 656. 
Ga.—Youmans v. Moore, 144 Ga. 


375, 376, 87 SE 273; James v. Hamil, 
140 Ga. 168, 78 SH 721; 
Newsome, 132 Ga. 796, 
Crawford v. Verner, 122 Ga. 814, 50 
SE 958; Huntress v. Portwood, 116 
Ga. 351, 42 SE 513. 

Ill.—Carter v. Barnes, 26 Ill. 454. 

Ind.—Edens v. Miller, 147 Ind. 208, 
46 NE 526; Calton v. Lewis, 119 Ind. 
181, 21 NE 475; Gordon v. Goodman, 
98 Ind. 269. 

Iowa.—Boyd v. Ellis, 11 Iowa 97; 
Glenn v. Malony, 4 Iowa 314. - 

Kan.—McBride v. Steinweden, 72 
Kan. 508, 83 P 822; Abercrombie v. 
Simmons, 71 Kan. 538, 81 P 208, 114 
AmSR 509, 1 LRANS 806, 6 AnnCas 
239; Hamilton v. Ogee, 10 Kan. A. 
262tP TOS8t 

Ky.—Caddell v. Eagle Coal Co., 144 
Ky. 396, 138 SW 304; Bidwell v. 
Fackler, 8 Ky. Op. 97; Pinkston v. 
Pinkston, 1 Ky. Op. 98. 

La.—Dowdell v. Orphan 
Soc., 114 La. 49, 38 S 16. 

Mass.— Worthington v. Hylyer, 4 
Mass. 196. 

Mich.—Miller v. Beardslee, 175 
Mich. 414, 141 NW 566. 

Minn.—McRoberts v. McArthur, 62 
Minn. 310, 64 NW_ 903. 

Miss.—Early v. Long, 89 Miss. 285, 
42 S 348. 

Mo.—Schroeder v. Turpin, 253 Mo. 
258, 161 SW 716; Sims v. Brown, 252 
Mo. 58, 158 Sw 624; Blumenthal Vv. 
Blumenthal, 251 Mo. 693, 158 SW 
648; Campbell v. Johnson, 44 Mo. 247; 
Holme v. Strautman, 35 Mo. 293; Bar- 
ber Asphalt Pav. Co. v. Field, 174 
Mo. A. 11, 161 SW 364. 

N. Y.—Jackson _ v. 18 
Johns. 107. 

N. C.—Higdon v. Howell, 167 N. C. 
455, 83 SE 807; Kennedy vy. Maness, 
132 -N. Gs rob,. 50 SE 450; Deaver v. 
Jones, 114 N. C. 649, 19 SE 637; Proc- 
tor v. Pool, 15 N. C. 670. 

Ss. D.—Ford v. Ford, 24 8S. D. 644, 
124 NW 1108. 

Tex.—Howard v. North, 5 Tex. 290, 
51 AmD 769; Young v. Gharis, (Civ. 
A.) 170 SW 796; Sullivan yv. Fant, 
(Civ. A.) 160 SW 612, 614; Zarate v. 
Villareal, (Civ. A.) 155 SW 328; Gor- 
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tion cannot be established.®® 


a construction of the entire deed.** 


fect of invalidating the deed as a matter of law, the 
ambiguity must appear on the face of the instru- 


ment.§$ 


[§ 62] (2) Sufficiency—(a) In General. Courts 
are not inclined to insist upon that accuracy of de- 
seription in deeds inter partes as is required in 


sheriff’s deeds or other transfers 


ham v. Settegast, 44 Tex. Civ. A. 254, 
98 SW 665; Herman vy. Likens, (Civ. 
A.) 3T SW_ 981. 

Wash.—Brodsky v. Nelson, 57 
Wash. 671, 107 P 840; Wetzler v. 
Nichols, 53 Wash. 285, 101 P 867, 132 
AmSR 1075. 

W. Va—dHoard v. Huntington, eic., 
R. Co., 59-W. Va. 91, 53 SE 278, 8§ 
AnnCas $29. 

“Tt is well settled that a deed 
wherein the description of the prop- 
erty which it purports to convey is 
se vague and indefinite as to afford 
no means of identifying any particu- 
lar tract of land is inoperative either 
as a conveyance of title or as color 
of title.” Youmans v. Moore, supra. 

fa] Miustration—A description in 
a deed of land as twenty-five acres, 
more or less, in given fractional sec- 
tions, E county, west side of C river, 
bounded on south by C and G, on the 
north by lands owned by the state, 
en the west by the undersigned, the 
west line) to be established by a sur- 
vey, and bounded on the east by the 
C river, was insufficient, there being 
no state land on the north, and the 
grantor’s land lying north of the 
land claimed to be described. Car- 
ling vy. Wilson, 177 Ala. 85, 58 S 417. 

[b] A deed which contains two 
inconsistent descriptions, either of 
which will identify a different piece 


of property, is void for uncertainty. 
+b Bartlett, 158 Cal. 638, 112 
io. 

86. Pry v. Pry, 109 Ill. 466; Mann 
v. Taylor, 49 N. C. 272, 69 AmD 750; 
Sullivan v. Fant, (Tex. Civ. A.) 160 
SW 612. 

[a] Where only “a stake” fixes 


the and all the corners, 
the deed is invalid. Barker v. South- 
ern R. Co., 125 N. C. 596, 34 SE 701, 
74 AmSR 658. 

[b>] Imdefinite calls.—Where the 
starting call in a deed was a known 
and recognized monument, but the 
description then attempts to give 
other calls, but they are too indefinite 
to imclose any particular tract of 
land, the deed conveys no title. 
Adams v. Hopkins, (Cal.) 69 P 228 
[aff in bane 73 P 971 1. 

87. Hall v. Bartlett, 158 Cal. 638, 
112 P 176: 

88. Isaac vy. Clarke, 2 Gill (Md.) 
11; Campbell v. Johnson, 44 Mo. 247. 

s9. Carter v. Holman, 60 Mo. 498. 

Deeds in invitum see Execution [17 
Cye 1345]; Judicial Sales [24 Cyc 
51]; Taxation [37 Cye 1445]. 

90. Ala. => Kyile v. Jordan, 187 Ala. 
355, 65 S 522. 

Ind.—Edens v. Miller, 147 Ind. 208, 
46 NE 526; Works v. State, 120 Ind. 
119, 22 NE 127; Scheible vy. Slagle, 89 
Ind. 323; Koons v. Burkhart, (A.) 
119 NE 820; Ault v. Clark, 62 Ind. A. 
55, 112 NE 843. 

Md.—Lewis v. Kinnaird, 104 Md. 
653, 65 A 365. 

N. C—wNorwood v. Totten, 166 N. 
C. 648, 82 SE 951; Bachelor v. Norris, 
166 N. C. 506, $2 SE 839; Hinton v. 
Moore, 139 N. C. 44, 51 SE' 787. 

Philippine——De Guzman v. De San- 
tos, 21 Philippine 1. 

S. D—Ford vy. Ford, 24 S. D. 644, 
124 NW 1108. 

Tex.—Diffie y. White, (Civ. A.) 184 
SW 1065; Mitchell v. Robinson, (Civ. 
A.) 136 SW 501; McDonald v. Hanks, 
52 Tex. Civ. A. 140, 113 SW 604. 

Va.—FPilkerton v. Roberson, 110 Va. 


Whether the deserip- 
tion in a deed is uncertain must be determined from 


DEEDS 
invitum.®° 


To have the ef- 


[§§ 61-62 


The office of a description is not to 
identify the land but. to afford the means of identi- 
fication, and when this is done it is sufficient.°° Gen- 
erally, therefore, any description is sufficient by 
which the identity of the premises can be estab- 


lished,®*! or which furnishes the means of identifica- 


of property in 


136, 65 SE 835. 

91. Ark.—Lane v. Queen pale Mill- 
ing Co., 70 Ark. 355, 50 SW 274. 

Cal.—Leonard v. Osburn, 169 Cal. 
157, 146 P 530, 532; McDougald Vv. 
Southern Pac. R. Co., 162 Cal. 1, 120 
P 766; California Real Est. Co. v. 
Walkup, 27 Cal. A. 441, 150 P 385. 

Ga.—Hollywood Cemetery Corp. v. 
Hudson, 133 Ga. 271, 65 SE 777; 
Moody v. Vondereau, 131 Ga. 521, 62 
SE 821; Shackelford v. Orris, 129 Ga. 
791, 59 SE 772. 

Hawaii.—Meheula v. Pioneer Mill 
Co., 17 Hawaii 56. 

Il.—Stevens v. Wait, 112 Ill. 544. 

Ind.—Dawson vy. James, 64 Ind. 
162; English v. Roche, 6 Ind. 62. 

Kan.—Abercrombie v. Simmons, 71 
Kan. 538, 81 P 208, 114 AmSR 509, 1 
LRANS 806, 6 AnnCas 239; Kyken- 
dall v. Clinton, 3 Kan. 85. 

Ky.—Foster v. Roberts, 179 Ky. 
752, 754, 201 SW 334; Knott v. John- 
ston, 11 Ky. Op. 271. 

Mich.—Persinger v. Jubb, 52 Mich. 
304, 17 NW 85 

Mow Bollinees: County v. McDowell, 
99 Mo. 632, 13 SW 100. 

N. Y¥.—Mitchell v. Binstein, 105 
App. Div. 413, 94 NYS 210 [rev 42 
Misc. 358, 86 NYS 759]. 

N. C.—Babb v. Gay Mfg. Co., 150 
N. C. 139, 63 SE 609. 

73 Or. 257, 


Or.—Bitney v. Grim, 
144 P 490. 

S. C—McNair v. Johnson, 95 S. C. 
176, 78 SE 892. 

Tex.—Carlisle v. King, 103 Tex. 
620, 133 SW 241; Berry v. Wright, 14 
Tex. 270; Ludtke v. Murray, (Civ. A.) 
199 SW 321; Diffie v. White, (Civ. A.) 
184 SW 1065; Waterhouse v. Gallup, 
(Civ. A.) 178 SW 773; Noland v. 
Weems, (Civ. A.) 141 SW 1031; Hunt 
v. Wright, (Civ. A.) 139 SW 1007; 
Mitchell v. Robinson, (Civ. A.) 136 
SW 501; Cleveland v. Shaw, (Civ. A.) 
119 SW 883; Sims v. Sealy, 53 Tex. 
Civ. A. 518, 116 SW 630; Hardin 
County v. Nona Mills Co., (Civ. A.) 
112 SW 822; Lacey v. Smith, (Civ. 
A.) 111 SW 965; Perry v. Stevens, 
44 Tex. Civ. A. 108, 97 SW 1075; 
Veatch v. Gray, 41 Tex. Civ. A. 145, 91 
SW 324; Arthur v. Ridge, 40 Tex. 
Civ. A. 137, 89 SW 15. 

Va.—Hurley v. Charles, 112 Va. 
706, 72 SEH 689; Pilkerton v. Rober- 
son, 110 Va. 136, 65 SE 835; Sulphur 
Mines Co. v. Thompson, 93 Va. 293, 
25-SE 232: 

Wash.—Sylvester v._ State, 46 

Wash. 585, 91 P 15 [aff 215 U. Ss. 80, 
30 SCt 25, 54 L. ed. 101). 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55. 

“The rule is that a deed is not 
void for uncertainty if from the de- 
scription contained in the deed the 
property can be located.” Foster v. 
Roberts, supra. 

fa] If the deed makes clear what 
is granted it is not void for uncer- 
tainty. Pearse v. Owens, 3 N. C. 234. 

[b] General description.—It is not 
essential to a description of a tract 
of land that its position with refer- 
ence to township or _ section line 
should be established; it may be de- 
fined by monuments or boundaries, 
or sometimes by yet more general 
description. Bollinger County v. 
McDowell, 99 Mo. 632, 13 SW 100. 

fe] Deeds not void for uncertain- 
ty of description—Glover vy. New- 
some, 142 Ga. 862, 83 SE 939; Dale 


tion.®? A conveyance is also good, if the description 
can be made certain within the terms of the instru- 
ment,°* for the maxim, Id certum est quod certum 
; reddi potest, applies.°4 So a description from which 


vy. Travelers’ Ins. Co., 89 Ind. ae 
Carter v. Clark, 92 Me. 225, 42 
398; Day v. Hooper, 51 Me. 178; ees 
kins v. Bodley, Sm. & M. Ch. (Miss.) 
338; Pope v. Levy, 54 App. Div. 495, 
66 NYS 1028 [app dism 170 N. Y. 
591 mem, 63 NE 1121 mem]; Ne-Ha- 
Sa-Ne Park Assoc. v. Lloyd, 25 Misc. 
207, 55 NYS 108; Knowles v. Torbitt, 
53 Tex. 557; Mass v. Bromberg, 28 
Tex. Civ. A. 145, 66 SW 468. 

92. Ga—Swint v. Swint, 147 Ga. 
467, 94 SE 571; Davis v. Harden, 143 
Ga. 98, 84 SE 426; Andrews v. Mur- 
phy, 12 Ga. 431. 

N. M.—Armijo v. New Hee Town 
Co., 3 N. M. 244, 5 P 709 

N. Y¥.—Coleman v. Manhattan 
Beach Impr. Co., 94 N. Y. 229 [aff 
26 Hun 525). 

N. C.—Norwood v. Totten, 166 N. C. 
648, 82 SE 951; Bachelor v. Norris, 
166 N. C. 506, 82 SE $39. 

W. Va—Goff v. Goff, 78 W. Va. 
423, 89 SE 9; Smith v. Owens, 63 W. 
Va. 60, 59 SE 762. 

Williams, 


93. Ala.—Seymour 
139 Ala. 414, 36 S 137. 

Ga.—-Horton v. Murden, 117 Ga. 72, 
43 SE 786. 


Vv. 


pinio kia oe v. Allen, 16 Kan. 
Ky.—York v. Hogg, 142 Ky. 704, 
134 SW 1125. 


N. C.—Hudson v. Morton, 162 N. C. 
6, 77 SE 1005. 

Or.—St. Dennis v. Harras, 55 Or. 
379, 105 P 246, 106 P 789. 

Ont.—Owen v. Mercier, 14 Ont. L. 
491, 10 OntWR 1, 10 AnnCas 457. 

[a] t—(1) The de- 
scription will be sufficient if such 
starting point can be reasonably 
identified (Douthit v. Robinson, 55 
Tex. 69; Hinkle v. Hays, (Tex. Civ. 
A) 162 ‘sw 435), (2) or ascertained 
from the entire description (Holston 
v. Needles, 115 Ill. 461, 5 NE 530; 
Chiniquy v. Chicago Catholic Bishop, 
41 Ill. 148), (3) or established by 
extrinsic evidence (Allen v. Sallin- 
ger, 108 N. C. 159, 12 SE 896). (4) 
So a description in a deed is not in- 
sufficient where the beginning cor- 
ner called for can be determined by 
a simple mathematical computation, 
Wali v. Club Land, ete. Co., (Tex. 
Civ. A.) 88 SW 534 [rev on other 
grounds 92 SW 984]. (5) And a 
valid deed may be made without stat- 
ing any natural object as being the 
beginning of its first line, if there 
is a boundary at the termination 
thereof. Wilson v. Inloes, 6 Gill 
(Md.) 121. 

94. Fla.—East Coast Lumber Co, 
ide eee y -Young Co., 55 Fla. 256, 45 S 

Ga. —Price v. Gross, 96 SE 4; Swint 
v. Swint, 147 Ga. 467, 94 SE 571; Da- 
vis v. Harden, 143 Ga. 98, 84 SE 426. 

Ky.—Armstrong v. Mudd, 10 B. 
Mon. 144, 50 AmD 545. 

Me.—Fairbanks v. Williamson, 7 
Me. 96. 

Mo.—Hubbard + Whitehead, 221 
Mo. 672, 121 SW 6 

N. H.—Dow v. Jowell, 18 N. H. 340, 
45 AmD 371. 

Tex.—Lohff v. Germer, 37 Tex. 
578; Camley v. Stanfield, 10 Tex. 546, 
60 AmD 219; Roberts v. Hart, (Civ. 
A.) 165 SW 473. 

Vt.—Rutland R. Co. v. Chaffee, 71 
Vt. 84, 42 A 984, 48 A 699; Miller ve 
Mann, 55 Vt. 475. 

R. Cd.) 7 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a surveyor ean locate the land is good.®® 
will not be held void for uncertainty of description 
if by any reasonable construction it can be made 
Extrinsic facts pointed out in the de- 
scription may be resorted to to ascertain the land 
conveyed,’ and the property may be identified 
by extrinsic evidence, as in the case of records of 
the county where the land is situate.®s 
the deseription is proved inconsistent on being ap- 
plied to the premises it does not vitiate the deed, 
Again, where all the 
particulars in a description are essential, the de- 
scription in the deed must agree with every par- 
ticular, or nothing will pass; but where they are 
not all essential, and it does not so agree, yet if 
there is sufficient to identify the estate granted, the 
A conveyance is also presumed 


available.®® 


the intent being apparent.®® 


deed will be good.t 


Seattle, 88 Wash. 518, 74 P 670. 

W. Va.—Davis Colliery So 44 West 
fall, 78 W. Va. 786, 90 SE 8 

fa} Uncertainty is Ce ital if 
the premises can’ be identified by 
means of the description in connec- 
tion with other conveyances, plats, 
lines, or records well krown in the 
neighborhood or on file in public of- 
flees. Pittsburgh, ete., R. Co. v. Beck, 
152 Ind. 421, 58 NE 489. 

95. Bla.—Ansley v. Graham, 74 8S 
505; Walker v. Lee, 51 Fla. 360, 40 S 
NG at bath v. Carruth, 82 Fla, 264, 

S 4382. 

Tll.—Smiley v. Fries, 104 Tl. 416. 
Seine EO v. Flock, 93 Ind. 
ay C-——Oxford v. White, 95 N. C. 

Or.—Reeder v. Reeder, 68 Or, 1638, 
185 P 176, 187 P 191; Bogard v. Bar- 
Ban, 52 Or. 121, 96 BP 673, 182 AmSR 

Pa.—Marks_ v. eS Borough, 
238 Pa. $72, 82 A 47 

Tex.—Harris v. Iglehart, 52 Tex. 
Civ, 6, 118 SW 170; Dunn v. Tay- 
lor, éGiv A.) 107 SW 952. 

{a] Where the land is triangular 
and the number of acres to be con- 
veyed is stated, together with the 
angle between two sides of the tri- 
angle and the courses and distances 
of such sides i SN with the points 
in the triangle from and to which the 
hypothenuse is to run, the descrip- 
tion is sufficient. Hayes v. Martin, 
144 Ala, 582, 40 S 204. 

96. Scott v. Dunckel Box, ete., Co., 
106 Ark, 83, 152 SW 1025; Houston 
a Go, v. Lane, (Tex. Civ. A.) 200 SW 


“Tt is a cardinal rule in the con- 
struction of deeds that a deed will 
not be held to be void for uncertain- 
ty if by any reasonable tee aa 
it can be upheld.’ Moody v. Von- 
dereau, 181 Ga. 521, 526, OM SE $21. 

{a] The use of the words “more 
or less” after a recital of the quan- 
tity of land conveyed will not render 
the description uncertain. Early v. 
Long, 89 Miss. 285, 42 S 348. 

oY, Cal: —Fudicker v. East River- 
side Irr, Dist., 109 Cal, 29, 41 P 1024, 

Ga.—Fuller v. Wood, 187 Ga. 66, 72 
SE 504; Brice v. Sheffield, 118 ‘Ga. 
ans. 44 SE 848. 

Ind.—-Travellers’ Ins. Co. v. Yount, 
98 Ind. 454, 
set .—Means vy, DeLaVergne, 50 Mo. 

Tex,—Hardin County v. Nona Mills 
Co, (Civ. A.) 112 SW 82 

Wash.—Wetzler — v. Nic hols, 53 
Wash, 285, 101 P 867, 182 AmSR 1075. 
fa] Tf the land can be identified by 
parol the deed is not void. Adkins 
Vv. Moran, 67 Mo. 100; Shewalter v. 
Pirner, 55 Mo, 218. 

b] Where land is described 4 
the number of acres, 
county, without other eser whe 
and the grantor owned at the date 
of the grant thst or a less number 
of acres, the deed will be sufficient 
to pass the land, such facts being 
shown. Blackburn v. MeDonald, 1 


os : 


DEEDS 
A deed 


[§ 63] 


If part of 


Tex. Unrep. Cas. 355. . 

98. Pomales vy. Registrar, 19 Porto 
Rico 606; Pierson v. Sanger, 93 Tex. 
160, 53 sw 1012 [rev (Civ. A.) 51 SW 
869]; MeWhirter v. Allen, 1 Tex. Civ. 
A. 649, 20 SW 1007; Holley v. Curry, 


58 W. Va. 70, 51 SH 135, 112 AmSR} 


944, 

Hull v. Fuller, 7 Vt. 100; Bar- 
bour v. Tompkins, 58 W. Va. 572, 
52 SE 707, 3 LRANS 715. 

1. Roberts v. Grace, 16 Minn, 126. 
See Busbee v. Thomas, 175 Ala. 423, 
57 S 587 (holding that, where the 
deed described the tract of land con- 
veyed by fixed corners, it is sufficient, 
although subsequent words in the 
description indicate to some extent 
that the grantee shall have a power 
of selection of the tract to be con- 
veyed, which power, if existing, has 
never been exercised). 

fa] Gand will pass, although it 
does not agree with some of the par- 
ticulars, if the description is suffi- 
cient to ascertain the land intended 
to be conveyed. Lyman vy. Loomis, 5 
N. H. 408. 


2. Sengfelder v. Hill, 21 Wash. 
$71, 58.P 250. 
{a] That landmarks have become 


so obliterated by the lapse of time 
that the land cannot be located does 
not make a deed void for uncertainty. 
arta v. Porter, 34 Miss. 697, 69 AmD 


3. Cal.—Murray y. Tulare Irr, Co., 
120 Cal. 811, 49 P 568, 52 P 586; Whit- 
ney v. Buckman, 138 Cal. 536; Bor- 
ehard v. Eastwood, 6 Cal. Unrep. Cas. 
736, 65 P 1047. 

Ga.—Fuller v. Wood, 187 Ga. 66, 
72 SE 504. 

AE ASA v. Porter, 135 Ky. 813, 
128 SW 302. 

“ epg et i v. Thomas, 2 Gill & 

Miss.—Vaughan vy. Swayzie, 56 
Miss. 704. 

aaa Tenees Dennis v. Harras, 55 Or. 

79, 105: P 246, 106 P 789. 

dt eS —Arthur v. Ridge, 40 Tex. Civ. 
A. 187, 89 SW 16. 

[a] A deed is not necessarily void 
where the land is described by a gen- 
eral name or Poste pates Tucker v. 
Field, 51 Miss, 191. 

4 Cal.—Murray v. Tulare Irr. Co., 
120 Cal. $11, 49 P 563, 52 P 586. 

Ky.—Porter v. Porter, 135 Ky. 8138, 
128 SW 302. 
Miss.—Dochterman Vv. Marshall, 92 


Miss. 747, 46 S 542. 
Mo,—Charles v. Patch, 87 Mo. 450. 


S. D.—Ford v. Ford, 24 S. D. 644, 
124. NW_ 1108. 
fa] Tustration—A — description 


of premises intended to be conveyed 
as all ranches, lands, houses, barns, 
stables, and corrals belonging to F 
Bros. Cattle Company, situated on 
the Belle Fourche river, Butte coun- 
ty, D. T., and commonly kKnown_as 
the headquarters of the F Bros. Cat- 
tle Company, was sufficiently certain. 
x v. Ford, 24 S. D. 644, 124 NW 
108 

{b] Where there is no proof that 
any particular portion of the land 
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to be made with reference to the state or condition 
of the premises at the time, and if the description 
is sufficient when made no subsequent change in con- 
ditions can invalidate it.? 

(b) Manner of Designation. The prop- 
erty intended to be conveyed may be designated by 
the descriptive name of the traect*® by which it is 
generally known,* or well known,® or can be iden- 
tified,® or where there is no other tract of the same 
name in that locality,’ even though there are defects 
in other parts of the description.’ 
nation may,° but need not,!° be by number by which 
it can be identified. Likewise, the designation may 
be by figures and abbreviations,! or by specifying 
sections, including subdivisions or fractional parts 
thereof, the ranges, townships, and relative points of 
the compass for identification.!* 


Also, the desig- 


Again the land 


was known by the name given, the 


description is too indefinite. Me- 
Glawhorn y. Worthington, 98 N. C. 
199, 3 SE 633. 


5. Haley v. Amestoy, 44 Cal. 132; 
Tetherow v. Anderson, 63 Mo. 96. 

{a] Description by metes and 
bounds is not necessary, where the 
premises are well known by name. 
Lennig vy. White, ( Va.) 20 SH 831. 

6. Ala.—Eufala Nat. Bank y. Pru- 
ett, 128 Ala. 470, 30 S 731. 

Ind.—Trentman v. Neff, 124 Ind. 


oth. 24 NE 895. 

N. Y¥.—Coleman vy. Manhattan 
Beach Impr. Co., 94 N. Y. 229 [aff 
26 Hun 526]. 

N. C.—Speed v. Perry, 167 N. C. 
122, 83 SE 176. 

Tex.—Petty v. Wilkins, (Civ. A.) 
190 SW 531; Long v. Shelton, (Civ. 
A.) 126 SW 40. 

W. Va.—Holley v. Curry, 58 W. Va. 
70, 51 SE 135, 122 AmSR 944. 


fa] If the designation is by name, 
coupled with reference to other pa- 
pers, and the land is not located, and 
it does not appear with certainty 
what is intended to be conveyed, the 
deed is void. Blessing v. House, 3 
Gill & J. (Md.) 290. 

7. Murray v. Tulare Irr. To., 120 
Cal. 311, 49 P 563, 52 P 586; Paroni 
v. Ellison, 14 Nev. 60; Harkey v. Cain, 
69 Tex. 146, 6 SW 637; Burchard v. 
Record, (Tex.) 17 SW 241. 

8 Murray v. Tulare Irr. Co., 120 
. 311, 49 P° 563, 52 P 586. 

9. Ala.—ZJenkins Vv. Woodward 
Iron Co., 194 Ala. 371, 69 S 646. 

Cal.—Hall v. Bartlett, 158 Cal. 638, 
i P 176; Stanley v. Green, 12 Cal. 
148. 

Ga.—McAleer yv. Glover, 146 Ga. 
369, 91 SE 114; aa v. Wilson, 99 


Ga. 276, 25 SE 6 
Vt.—Silsby v. insley, 89 Vt. 263, 
95 A 634. 


W. Va.—Winding Gulf Colliery Co. 
vy. Campbell, 72 W. Va. 449, 78 SE 384. 
[a] “Got 36, in the town of Webb” 
is sufficiently certain in a trust deed, 
where it can be identified by other 
matter in the deed and acknowledg- 


ment. Wilkinson v. Webb, 75 Miss. 
403, 23 S 18 
10. Burnett v. Roman, 192 Ala. 


188, 68 S 353. 

11. Ala.—Ballard v. Roanoke Bank, 
187 Ala. 335, 65 S 356. 

Mich—Harrington vy. Fish, 10 
Mich. 415. 

Mo.—Hector vy. Horrell, 248 Mo. 166, 
154 SW 96. 

Tex. —Dupree v. Frank, (Civ. A.) 
389 SW 988 [rev on other grounds 91 


Tex. 66, 40 SW_ 962]. 
N. W. Terr.—In re Gordon, 7 Terr. 


L, 134. 
12. U. S-—-Hale v. Cook, 213 Fed. 
944, 957, 180 CCA 350 [eit Cye]. 
Ala.—Ballard v. Roanoke Bank, 187 
Ala. 335, 65 S 356; Bromberg v. Smee, 


180 Ala. 601, 30'S Ba ps ee v. 
Kelly, 121 Ala. 323, 26 Cotting- 
ham vy. Hill, 119 Ala. 353, ‘ons S 552, 


72 AmSR 904. 
Ark.—Little Reck, ete. BR. «Co: 
Evans, 76 Ark. 261, 88 SW’ 992; Walk 


182 [18C.J5.] 


conveyed may be described as bounded by natural 


or artificial objects,4* as adjoining 


persons or near a certain place,** as being all of 
the grantor’s property or interest, as his interest 
in an estate,® as being land formerly owned by or 


er v. David, 68 Ark 544, 60 SW 4138. 


51 NE 615; Hayden v. McCloskey, 161 
Ii. 251, 3 NE 1091. 


lowa.—Egan y. Fountain, 7% ehitt 199, a A 101, 35 AmSR 343 (“near | 562, 34 SW 358. 
or at’). 


58 | 


912. 

Miss—McCready vy. Landsdale, 
Miss. 377. 

Nebr.—De Long y. Olsen, 623 Nebr. 
227, 88 NW 512. { 

N. Y—wWallace vy. Curtis, 29 Misc. 
415, 61 NYS 994. 

Wis.—Mendota Club vy. Anderson, 
101 Wis. 479, 72 NW 185. 


462. 

N. W. Terr.—lIn re Gordon, 7 Terr. 
L. 134. 

{2] Diustration—‘N. FE fr. quar- 
ter of the N. E fr. quarter, Section 
22—8—22 W.,” and “N. E. fe. N. E 
quarter of Section 22, township $ N. 
Tange 22 W.” Little Rock, ete, R. 
= v. Evans, 76 Ark. 261, 883 SW 
992. 

{b] There is no objection to the 
phrase “the south one-fourth” or “the 
south 10 acres” of a government sub- 
division. McCartney v. Dennison, 
161 Cal. 252, 25 P 766. 

[ec] A deed is void which de- 
scribes land (1) as three and five 
hundredths acres of unplatted land 
in an addition to G, situated on the 
east side of the southwest one fourth 
of the southwest one fourth of sec- 
tion 28, township 9 south, of range 
20 west. Cooper v. Newton, 68 Ark. 
150, 56 SW 867. (2) Also, a deed 
describing land imperfectly and in- 
sufficiently as “the scutheast 4% of 
the southwest 4% of section 32, town- 
ship 12, range 6 west, containing for- 
ty acres more or less,’ is void on its 
face. Peters y. Priest, (Ark) 2602 SW 


1042. 
U. S—Cox vy. Hart, 145 DU. 8. 


12. 
376, 12 SCt 962, 26 L. ed 741; U. S| 


y.. Peralta, 19: How. 243, 15 1. ed 
67%; Winnipisiogee Paper Co. v. New 
Hampshire Land Co., 59 Fed. 542. 

Ala.—Busbee vy. Thomas, 175 Ala 
423, 57 & 587. 

Cal—Havens v. Dale, 18 Cal. 259; 
Stanley v. Green, 12 Cal. 148. 

Ga.—Morris y. Beckum, 145 Ga, 
562, $9 SE 704; Parker v. Salmons, 


101 Ga. 160, 28 SE 681, 65 AmSR| 


291. 
Smiley y. Fries, 104 Ili. 416. 
= pee ed me vy. Armstrong, 95 Ind 
La—Bryan v. Wisner, 44 La. Ann. 


822, 11 S 296. 

Me—Cilley v. Childs, 72 Me. 120. 

Mass—Ward v. Bartholomew, 6 
Pick. 409. 

Mich—Des Jardins v. Thunder Bay 
River Boom Co., 95 Mich. 140, 54 NW 


718. 
Mo—Coe vy. Ritter, £6 Mo, 277; 
Burnam y. Banks, 45 Mo. 349 


Pa—tTwibili v. Lombard St, etc., 
Pass. R. Co, 32 Pa. Super. 487, 40 
WkIyNC 124. 

Tex.—Norton vy. Conner, 14 SW 193; 
Nye v. Moody, 70 Tex. 434, 8 SW 606. 

Wis. ts v. Taft, 12 Wis. 382. 

[2] If the land is incapable of 
identification from such boundaries 


and no other means of ascertainment 
are afforded the deed will be inopera- 
tive. Hartshorn v. W 
No. 6,169, Pet. © C. 64; Le France v. 


Richmond, 15 Cas. No. 8,209, 5 


dereau, 124 Ga 696, 68 SE 485: 
Moody’ y. Vondereau, 121 Ga. 524, 62 


| ake 


{ 


right, 11 F. Cas. | 


DEEDS 


lands of certain 
grantor.*? 


[§§ 63-64 


granted to a certain person,’? as owned in common 
with another,!* or as ocenpied by or granted to the 


[§ 64] (c) Conveyance of Part of Tract. If 
there is a conveyance of part of the tract, such 


} Ky.—Hanly vy. Blackford, 1 Dana 1, | 1011, 27 SW 823]; Long v. Shelton, 
liL—Evans v. Gerry, 174 Til 595,; 25 AmD 114 (adjoining land of yen-/ (Civ. A.) 126 SW 40; Arthur v. Ridge, 


Me.—Simpson v. Blaisdell, 85 Me. 


Mo.—Whitwell y. Spiker, 233 Mo. 
629, 142 SW 248. 

N.. C.—Patton vy. Sluder, 167 N. C. 
500, 33 SE 818; Speed v. Perry, 167 
N. C. 122, 82 SE 176; Bachelor y. Nor- 
| Tis, 166 N. C. 506, 82 SE 833: Webb 


| 


40 Tex. Civ. A. 137, 89 SW 137; Brig- 
ham v. Thompson, 12 Tex. Civ. A. 
See also Harvey v. 
Edens, 69 Tex. 426, 6 SW 306. 
Contra Stafford Nat. Bank v. 
Sprague, 17 Fed. 784, 21 Blatchf. 473 
(considering Connecticut mortgage); 
Pargoud y. Pace, 10 La. Ann 613. 
[a] Application of to 
——“Under a deed containing 


| ¥- Cummings, 127 N. C. 41, 37 SE 154) such a description, with no designa- 
| (on the east side of a certain tract); | tion either general or special of any 
Man—aAbell v. McLaren, 13 Man.| McGlawhorn vy. Worthington, $3 N. | Property, the grantee takes nothing 
io 193, 3 SE 633 (adjoining); Hin-| unless it is shown that there is prop- 


ton vy. Roach, 95 N. C. 106 (adjoin- 
|\fng); Harris vy. Ewing, 21 N. C. 369 
(bounded. by land of another, al- 
| though he had no title). 
Tenn.Swiney v. Swiney, 14 Lea 
| 316 (“two tracts adjoining... on 
| which I now reside”). 
| Tex—McCollum vy. Buckner’s Or- 
phans’ Home, 54 Tex. Civ. A. 348, 
+117 SW 836. 
{a] Incorrect designation —“If 
|the boundary is given as the land 
| of another, the description of this 
| particular boundary will be sufficient, 


; 


| given as an adjoining owner may be 
| incorrect, if it be made to appear that 
| the maker of the deed recognized him 
| as the owner, end as claiming the 
| land at the time the deed was made.” 
| Moody vy. Vondereau, 131 Ga. 521, 
| 525, 62 SE 821. 

1 Tew Por such 


uncertainty of de- 
| seription see Lewis vy. Owen, 64 Ind. 
| 446: Roberts y, Grace, 16 Minn. 126: 
Bell v. Dawson, 22 Mo. 79; Harrell 
vy. Butler, 92 N. C. 20; Dickens v. 
190 Va. 829, 20 SE 828. 
| 15. Cal—Pettigrew v. Dobbelaar, 
| 63 Cal. 396; Frey v. Clifford, 44 CaL 
| 258. De Levillain vy. Evans, 39 Cal. 
| Colo—Blair v. Bruns, 8 Colo. 397, 
8 P 569. 


| Ky—Ison vy. Wolf, 153 Ky. 650, 156 
SW 129; Porter v. 
| 812, 122 SW 
Northern Bank, 12 SW 1017, 14 KyL 
|57 (holding that, where a deed was 
;mot recorded for twelve years after 
its execution, and described the lands 
as “all lots or parcels of land owned 
by the said party of the first part, 
in the county of Kenton, state of 
Kentucky,” in a contest between a 
bona fide purchaser claiming under 2 
deed subsequently executed and the 
son of the grantee, claiming under 
the original deed, the court will be 
reluctant to sustain the claim of the 
gon under such a description). 

Me—Maker v. Lazell, £2 Me. 562, 
22 A 474, 23 AmSR 795; Bird v. Bird, 
| 40 Me. 298; Field v. Huston, 21 Me. 

Mass—Fitzgerald. v. Libby, 142 
Mass. 225, 7 NE $917. Compare Ingell 
v. Nooney, 2 Pick. 362, 13 AmD 434. 

Miss Harmon vy. James, 15 Miss. 
111, 45 AmD 296. 

Mo.—Sizte Bank v. Bates, 17 Mo. 
|583. See also Attleboro First Nat. 
Bank v. Hughes, 10 Mo. A. 7. 

Nev.—Brown v. Warren, 16 Nev. 


22%. 

| WN. Y—Baird v. Campbell, 67 App. 
| Div. 104, 72 NYS 617 [aff 177 N. Y. 
1529 mem, 69 NE 1120 mem]. 

N. C—Pate v. Sampson Lumber Co., 
165 N. C. 184, 31 SE 132; Carson v. 
Ray, 52 N. C. 609, 78 AmD 267. 
sue v. Smith, 22 Oh. 


. 684. 
8. C—Sally v. Gunter, 47 8. C. L. 
72; Brown v. Wood, 27 & C, Eq. 155. 

Tex—Curdy y. Stafford, 3% Tex. 
120, 30 SW 551 [rev (Civ. A) 28 SW 


| Barnes, 79 N. C. 490; George v. Bates, | 


Porter, 135 Ky.} 
202. But see Walker v. |} 


: 


| 


| 


erty to which the language applies.” 
In re Butrick, 185 Mass. 107, 112, 69 


NE 1044. 

16. Ind—Barnes v. Bartlett, 47 
Ind $8. 
fem Gare tarae v. Snell, 67 Me. 
og. 


Mass.—In re Buitrick, 185 Mass. 
107, 639 NE 1044; Butrick vy. Tilton, 
141 Mass. $3, 6 NE 563. 

Mich.—Huron Land Co. v. Robarge, 
128 Mich. 686, $37 NW 1032; Austin v. 
Dolbee, 101 Mich. 292, 59 NW 608. 

Miss.—Stewart v. Cage, 59 Miss. 


although the name of the person|558. But see Bunckley v. Jones, 79 


Miss. 1, 29 S 1000 (where a descrip- 
tion as “all our right, title, claim 
and interest in tract of land belong- 
ing to Ransom P. Bunckley, deceased, 
situated in Franklin County, State of 
Mississippi’ was held insufficient). 

N. C—wWalker v. Moses, 113 N..C. 
rig Pj SE 339; Moses v. Peak, 48 N. 

~ @ le 

Oh.—Barton v. Morris, 15 Oh. 408. 

Tenn—McGavock v.. Deery, 1 
Coldw. 265. , 

Tex—Hermann v. Likens, $0 Tex. 
443, 39 SW 282 [rev (Civ. A.) 37 SW 
$31]; Vineyard vy. O’Connor, 90 Tex. 
59, 36 SW 424; Smith v. Westall, 76 
Tex. 509, 12 SW 540; McCoy v. Pease, 
19 Tex. Ciy. A. 657, 48 SW 208; Har- 
ris v. Broiles, (Civ. A.) .22 SW 421. 
But see Munnik v. Jung, 3 Tex. Civ. 
A. 395, 22 SW 293 (holding as in- 
sufficient the description “all the 
Tight, title and interest of said es- 
tate of Newton in and to 320 acres, 
survey 198, section number 1, on 


| Palo Alto Creek, Gillespie County’’). 


But see Emeric v. Alvarado, 90 Cal. 
444, 461, 27 P 256 (where a convey- 
ance by the grantors of all their 
“right, title and interest in and to 
all the land inherited by us” from a 
certain person was held not to in- 
clude property taken under the will 
of such person). 

[a] Widow’s right to the home- 


stead under statute is not conveyed 


by the words “All of my property, 
of whatsoever kind and wheresoever 
situated.” In re King, (Cal.) 36 P 


£06. 

17. Ull—Choteau v. Jones, 11 Ill. 
300, 50 AmD 460. 

Ind.—Dunn vy. Tousey, 80 Ind. 288. 

Mo.—Hogan v. Page, 22 Mo. 55. 

Me ape igritd v. Wainwright, 5 
Oh. Z 

Tex.—Gresham vy. Chambers, 80 
Tex. 544, 16 SW 326; Smith v. Chat- 
ham, 14 Tex. 322: McDonald yv. Hanks, 
52 Tex. Civ. A. 140, 113 SW 604; Per- 
ry v. Stevens, 44 Tex. Civ. A. 108, 
1075; Mardez Ween 8 


Va.—Sulphur Mines Co. v, Thomp- 
son, 93 Va. 293, 25 SE 232. 
18. Jeffers v. Radcliff, 10 N. H. 


242. 

19. Ga —Allen v. Lindsey, 139 Ga. 
648, 77 SE 1054; Follendore v. Fol- 
lendore, 110 Ga. 359, 35 SE 676. 

Ind.—Major v. Brush, 7 Ind. 232. 

Mo.—Brown v. Oldham, 123 
621, 27 SW 409. 


Por later cases, developments 2nd changes in the law see cumulative Annotations, same title, page and note number. 


, 


Mo. 


§§ 64-66] 


part must be so distinguished that it may be defi- 
nitely ascertained and identified,?° and where a deed 
calls for a part of a larger tract of land, and there 
is no identification of the part intended to be con- 
veyed by measurement or quantity, and nothing fur- 
ther in the deed by which the part may be identified, 
there is an uncertainty vitiating the deed.** 
example, a description is insufficient, or the deed 
is void, where it fails to specify the portion or tract 
out of which the land is to be taken,?* or does not 
designate some certain proportionate interest,?* or 
quantity ;24 or does not describe any specific tract ;7° 
or does not identify the particular proportionate 
interest intended;?® or does not show which frac- 
tional part intended is conveyed;?" or does not 
make apparent the intent to convey;* or where it 
is impossible to locate a tract of the particular 
shape specified without conflict with other bounda- 
It should be noted, howéver, that a deed 
which conveys part of a larger tract, but does not 
locate the part conveyed, may be construed as con- 


ries.?° 


DEEDS 


not convey an 


For | tract.31 


[§ 65] 


[§ 66] 


veying an undivided interest in the larger tract, 


Tenn.—Smith v. Greaves, 15 Lea 


Tex.—Hunt y. Wright, (Civ. A.) 
139 SW 1007; Clopper v. Sage, 14 Tex. 
Civ. A. 296, 37 SW 362; Slack v. 


it eee 3 Tex. Civ. A. 520, 22 SW 
053. 
[a] MTlustrations.—(1) A descrip- 


tion in a deed reading ‘‘The following 
tract or parcel of land, to wit, two 
hundred and forty-five acres, lying 
and being in the county of B., known 
as the place whereon the said con Ay due 
now resides,” has been held suffi- 
cient. Allen v. Lindsey 139 Ga. 648, 
77 SE 1054. (2) Where a deed to land 
described it as “the place on which 
we live and occupy,” and the gran- 
tors were then in possession of a 
farm, the deed was not void for un- 
certainty. Hunt v. Wright, (Tex. 
Civ. A.) 1389 SW 1007. (3) A descrip- 
tion of land as that on which the 
grantor lives, stating the quantity 
and general location, is a sufficient 
description, there being no other land 
in the neighborhood belonging to the 
grantor, although a deed to which the 
grantor refers for a more particular 
description never was in fact execut- 
oF Smith v. Greaves, 15 Lea (Tenn.) 
459. 
20. Ala.—Alabama Corn Mills Co. 
v. Mobile Docks Co., 75 S 574; Louis- 
ville, ete., R. Co. Vv. Boykin, "76 Ala. 
560; Wilkinson v. Roper, 74 Ala. 140. 

Ark, —Graysonia-Nashville Lumber 
Co. v. Wright, 117 Ark. 151, 175 SW 
405; Adams v. Edgerton, 48 "Ark. 419, 
3 SW 628; Howell v. Rye, 35 Ark. 470. 

Cal.—Thompson v. Southern Cali- 
fornia Motor Road Co., 82 Cal. 497, 
23 P 1380; Hall v. Shotwell, 66 Cal. 
879, 5 P 683; Spect v. Gregg, 51 Cal. 
198; Mesick v. Sunderland, 6 Cal. 294; 
Hick v. O'Donnell, 3 Cal. 59, 58 AmD 

Ga.—James v. Hamil, 140 Ga. 168, 
78 SE ; Gress Lumber Co. v. 
Coody, 94 Ga. 519, 21 SE 217. 

Ill.—Holston v. Needles, 115 Ill. 
461, 5 NE 530; Colcord v. Alexander, 
67 Ill. 581. 

Ind.—Burrow v. Terre Haute, etc., 
R. Co., 107 Ind. 482, 8 NE 167; Shoe- 
maker v. McMonigle, 86 Ind. 421; Cra- 
ven v. Butterfield, 80 Ind. 503; Daw- 
son v. James, 64 Ind. 162; Buchanan 
v. Whitham, 36 Ind. 257. See Allen 
v. Shannon, 74 Ind. 164 (holding de- 
seription sufficient). 

Iowa.—Soukup v. Union Invest. Co., 
84 Iowa 448, 51 NW 167, 35 AmSR 
317; Barlow v. Chicago, ete, R. Co., 
29 Iowa 276; Bosworth v. Farenholz, 
3 Iowa 84. 

Kan.—Denver, etc., R. Co. v. Lock- 
wood, 54 Kan. 586, 38 P 794. 

Me.—Webber v. Webber, 6 Me, 127. 

“Mass.—Small v. Jenkins, 16 Gray 


Mich.—Hoban vy. Cable, 102 Mich. 


\ 
\ 


206, 60 NW 466. 

Minn.—McRoberts v. McArthur, 62 
Minn. 310, 64 NW 903. 

Miss.—Goodbar v. Dunn, 61 Miss. 
618; Enochs v. Miller, 60 Miss. 19; 
Selden v. Coffee, 55 Miss. 41. 

Mo.—Smith y. Nelson, 110 Mo. 552, 
19 SW 734; Jones v. Carter, 56 Mo. 
403; Clemens v. Rannells, 34 ‘Mo. 579; 
Vasquez v. Richardson, 19 Mo. 96; 
Hart v. Rector, 7 Mo. 531. 

N. H.—Bean vy. Thompson, 19 N. H. 
290, 49 AmD 154; Great Falls Co. v. 
Worster, 15.N. H. 412; Canning v. 
Pinkham, i N..H. 353. 

N. C—Beara v. Taylor, 157 N. C. 
440, 73 SE 213; Cathey v. Buchanan 
Lumber Co., 151 N. C. 592, 66 SE 580; 
Warren v. "Makeley, 85 N. Cyl 2: 

Oh.—Longworth vy. U. S. Bank, 
Wright 51. 

Pa.—Miller v. Smith, 33 Pa. 386. 

Tenn.—Savage v. Gaut, (Ch. AS) 57 
Sw 170. 

Tex.—Gorham v. Settegast, 44 Tex. 
Civ. A. 254, 98 SW 665; Bassett v. 
Sherrod, 13 Tex. Civ. A. 327, 35 SW 
312 [app dism 90 Tex. 32, 36 Sw 400]; 
Linnartz v. McCulloch, (Civ. A.) 27 
SW 279. 

Wis.—Morse v. Stockman, 73 Wis. 
89, 40 NW 679; Jenkins v. Sharpf, 27 
Wis. 472. 


Ont.—Stevenson y. McHenry, 16 
Ont. 139. 
[a] Sufficient designation—A de- 


scription of land as being the north 
end of a certain described tract and 
as containing a certain number of 
acres is sufficient. Harris v. Byers, 
112 Miss. 651, 73 S 614. 

21. Mays v. Blair, 120 Ark. 69, 
179 SW 331; Hall v. Bartlett, 158 Cal. 
638, 112 P 176; Pinkston v. Pinkston, 
1 Ky. Op. 98, 99; Brodsky v. Nelson, 
57 Wash. 671, 673, 107 P 840, 841. 

“Manifestly the grantors named 
in the deed intended to convey some 
fractional part of the section, not 
the whole of it, and since that frac- 
tional part is not made certain, it 
must be held that the deed is in- 
sufficient to convey a legal title to 
any part of the section.” Brodsky v. 
Nelson, supra. 

22. Hanna v. Palmer, 194 Ill. 41, 
61 NE 1051, 56 LRA 93; Shackleford 
yv. Bailey, 35 Ill. 387. See also Blow 
v. Vaughan, 105 N. C. 198, 10 SE 891. 
psa? Munson v. Munson, 30 Conn. 

24. Carter v. Barnes, 26 Ill. 454. 

25. Lancey v. Brock, 110 Ill. 609; 
Early v. Long, 89 Miss. 285, 42 S 
348; Cathey v. Buchanan Lumber Co., 


151 N. C. 592, 66 SE 580; Smith v. 
Proctor, 139 N. Cc. 314, 51 SE 889, 2 
LRANS 172. 


26. Mutual Bldg., ete, Assoc. v. 
Wyeth, 105 Ala. 639, 17 S 45. See 
also Swayze v. Doe, 21 Miss. 317. 


27. Plenny v. Ferrill, (Miss.) 11 
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when there is no attempt to describe a specific 
portion which fails for uncertainty,®° although ‘a 
conveyance attempting to convey a specific part of 
a larger tract, the description of which part is so 
indefinite as to be incapable of ascertainment, will 


undivided interest in the larger 


And it has been held that a deed of a 
specified number of acres out of a larger tract 
confers upon the grantee the right to select that 
number of acres.*? 

(d) Conveyance of Platted Lots. Platted 
lots may be conveyed by numbers corresponding 
with those of a township survey;** or the corners 
may be given and the lots run out according to the 
plan of the tract, even though the lots are not laid 
off upon the ground;** or the corner of a certain lot 
may be given as a beginning, thence giving also 
courses and distances, with metes and bounds.*® 

(e) Excepting Part of Tract. The ex- 
ception of land out of that described will operate 
as a conveyance of that remaining °° where the land 


S 6. 
28. Ryan v. Wilson, 9 Mich. 262. 
aol: Wofford v. McKinna, 23 Tex. 


76 AmD 53; Dwyre Na Speer, 8 
i 5 


30. Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666; Fisher v. 
Wailehua, 16 Hawaii 154, 2 AnnCas 
916; Morris v. Baird, 72 W. Va. 1, 
78 SE 371, 373. 

{a] Stated fractional interest.—A 
description of property as a stated 
fractional interest in a definitely de- 
scribed lot is sufficiently accurate. 
Phillips v. Collinsville Granite Co, 
123 Ga. 830, 51 SE 666. 

Conveyance of undivided interest 
see infra § 303. 

31. oe aan v. Hopkins, 144 Cal. 19, 


32. Wing v. Red, (Tex. Civ. A.) 
145 SW 301 (where the conveyance 
was of two hundred acres, to be taken 
out of the southeast corner of a 
one thousand five hundred acre 
tract). See Morris v. Short, (Tex. 
Civ. A.) 151 SW 633 (holding that a 
description in a deed as one thousand 
acres undivided and part of a larger 
tract is sufficient to convey the quan- 
tity mentioned in whatever portion 
of the larger tract belonged to the 
grantor). 

[a] If land can be rendered cer- 
tain by the grantee’s election to take 
by definite boundaries consistent with 
the description it is sufficient. Arm- 
strong v. Mudd, 10 B. Mon. (Ky.) 
144, 50 AmD 545. 

[b] Fact of election.—The deed 
of a grantee of one hundred acres 
of land, to be selected out of a larger 
tract, undertaking to convey a par- 
ticular part of a one hundred acre 
tract, established that the selection 
had been previorsly made. Hermann 
shee ee (Tex. Civ. A.) 168 SW 

33. Silsby v. Kinsley, 89 Vt. 263, 
95 A 634; Middlebury College v. Che- 
ney, 1 Vt. 336. 

{a] A strip of land described as 
lying between lots with certain num- 
bers will pass, where by locating such 
numbered lots and by measurements 
the strip is found, even though such 
strip has a less frontage than that 
given in the description which also 
contained the words “more or less.” 


Sonne ce v. Myers, 148 Mo. 422, 50 
[b] Suktdivided lot may pass by 


a descriptive number, even though 
it is the same as the number of the 
lot out of which it is carved, there 
being sufficient to identify the sublot 
as that intended to be conveyed. 
Bowen v. Galloway, 98 Ill. 41. 
ag Corbett v. Norcross, 35 N. H. 
35. Meikel v. Greene, 94 Ind. 344. 
36. Baker v. Clay, 101 Mo. 553, 14 


184 [18.5] 


is capable of identification * 

[§ 67] (£) Reference to Other Instruments or 
Records, Maps, and Plats. It is not necessary that 
the deseripiion of the Iend be contained m the 
body of the deed. Ii is sufficient if it refers for 
identification te some other instrument or doeu- 
ment, but the deseripiion must be contamed im the 
instrument or its reference, express or implied, 
with such certainty that the loeality of the land 
ean be ascertaimed** This rule applies generally 
to other deeds sufficiently identified ;** a mortgage ;** 
a sherif’s deed; a patent;** recorded deeds;** 
government records; records of the surveyors and 
of the general land office;** an entry made in an 
SW 734. See also Felis 
<: w. Cyisholm, 71 Tex 
“Tal A deed is suSicient inter par-| 
tes to convey all the land not previ- 
i although the same had 
of imto tewn lots. with 


@uerier of seciion twenty-seven.” 
etc, “except what I heave heretofore 


convered to divers persons.* Corn- 
well v. Thurston, 58 Mo. i156. | page of public 
a7. SBenry v. Whitaker, &2 Tex: P 


infra § 254. 
Ga—Smith vy Semuels. 133 
Ga 798, 66 SE 1656. 

Mo—Nelsom vy. Brodhack, 44 Mo. 
536. 168 AmD 32. 

Tem —tieberman vy. Clark, 
Team 417, $5 


2 SW 533, 
Lamter Co. v. Atisnia 
x (Civ. A) 186 SW 
238 (Civ. A) 154 SW 
1665- Powell, 57 Tex. Civ. 
A. 57, Sw 521 

W_ Va—Hoerd Huntingetan, ete, 


North Texes 
First Nai 
2358: D Tex 


173 


R Co, 59 W. V2 $1 53 SE 278. & 45. Houston 
Amnas $25. 163 Tex g$4 


=§ 256, 251. 


Saunders vy. Sechm=tzte | 


Temn 449. 

Cea. v. — 

SW 1075. 
Miss-—Leake vy. Caffey. 18 § 716! 47. Kimbell vy. 
Nebr_—upett vy. Pemer, 25 Nebr. )i21 SW 541 


395, 17 LRA 834 


17 


=& Worden v. 
| 6T; Lieberman y-. Clark, 
835 SW 258, 68 LRA 733. 
oi 
- 122 SW 533. 124 SW 
| $3 [ate (Civ. A.) 114 SW 6621: Bitner | 


v. 
183 SW 873; Tellico Mfg} 10 Ont 13 
£ (Tenn. Ch A.) 39 | by_ reeistry 


: Thras 
Powell, 57 Tex. 57,/ 350, 65 S 796; Johnstone v. Scott. 11 
| Mi Simm 


DEEDS 


SE 700; Rogers v. 
McLaren, 53 Tex 423- i 
Stone, 53 Tex 332- 
IS Tex Civ. A 5 
also Moses v_ Morse, 74 Me. 472. ' 

{a] Reference to the book and the Wash 


02, 48 SW 36. 


| Vose v. Bradstreet. 27 Me. 156- 
¥. Hobson, 22 Me. 321: Clamorgan v./ 


295. 


48. Morehead vy. Hall, 126 N. C| 


[88 66-68 


entry taker’s office on a certain date and bearing a 
certain number;** a recorded judgment ;** and to a 
will.*$ The rule has also been held to apply to 
maps and plats,** including surveys.=* Nor is the 
deed void because the plat referred to is ineom- 
plete, unacknowledged, unrecorded,®* or even in- 
valid == 


Patent and referring | N. ¥.—Scully v. Sanders, 44 N. Y¥. 
description supplies the | Super. 88 [app dism 77 N. ¥. 598 
Want of a definite description by | mem]. 
by number. | Pe—De ¥. Bogar, 7 


36 Dl 13. 

v. Swain, 
Stamps, 
Steinbeck v.} SW_ 341; Hitch- 
Sage v. Cooper,/ler v. Scanlan, 15 Tex. Civ. A. 40, 39 


See | SW_ 633. 
Wash.—Hutcheraft v. Lutwig, 13 


is sufficient,/  W-. 


2 


Col. Cas. 126, 
6651]. 


i 24 
114 Tenn 117,| valid deed does not become Yvoid be- 


v. Kimball, | 


W: 


Si._Borer v. Lange, 44 Minn 281, 
| 26 NW 358; Marvin v. Elliott, 99 Mo. 
136 | 616, 12 SW 8998: Ferguson v. Winsor, 
(ot certified as required 
law). 
her v. Royster, 187 Ala. 


Pemberton. 


ich. 232; 


Wis. 523. 


ons v. Johnson, 14 
See Hitchler v. Scanian. 


N ii v. Morsan 63 Hun! 213, 25 SE 423. 15 Tex. Civ. A. 40, 39 SW 633 (where 
. ¥ | 49. U_ S—Chesapeake Beach R_| Dossession had been taken and re- 
_ NM. C—Gudeer v. White. 141 N_ Cico. wv. Washington. ete, R. Co. 199/ tained for a long period). 
S07, 54 SE 286: Moore wv. Powle, 138/07. s. 247, 26 SCt 25, 50 L. ed. -475 faff, 53. Noonan y. Braley, 2 Black 
WN C 51, 51 SE 736. | 23 App._(D. C.) 587]; Deery vy. Cray,/ (CU. S.) 499, 17 L. ea. 278; Young v. 


{= 


| P $41, 36 P 132: 
| som, 52 Cal 


WW. Va—T. = Biowpine Vv.) 264,13 S 432. ’ 
Spemeer. 46 W_ V2. 590. 23 SE 243. | —King v. Sears, $1 Ga. 577, 18 | 
{2] Fhe deed re te must be SE s30. 
to identify property, or the| ll—Peoria Gas. ete, Co. v. Dun- 
wnveyauece is imsufiicient to pass/ bar, 234 TH 502, 5 NE 239. 
w. Norris, 2 Harr. Ind —Pittsburgh, etc, R_ v. 
2 J. (Mid) 126. See also Johnston) Beck, 152 Ind 471, 53 NE 438 . 


733, 42 SE 617. 


40. Key v. Osirandez, 25 Ind 1 | T..144. 88 SW 1621 |} 136 Cal 168, 6s 

4 Bowles v Beal, 66 Tex 322. | Kan— tzpatrick v. Crowther, 106) 58 Columbian Oil Co. v. Blake, 13 

a2 © v. Virginia Tron. ete, | Kan 355, 164 P 300. | Ind A 680, 42 NE 234 
Co, 196 SW £15, 22 Kyi. 661: Ball v. Mich —Daily v. Litchfield, 10 Mich. fal] on.—“In describing 
= 166 SW 275, 38 se | 2. | Several tracts of land in a deed in 
4123; MeCulloch County Land. Ste.) Minn —Cummingham y. Willow Riy-| the same township and range, it is 
Co. ¥. Whiteford, 71 Tex Civ. A. 314.|/ er, 68 Minn 243. Ti NW 532; Slos-/ not -n to repeat in the de-. 
38 SW 1642> Wasouez v. Texas Loan|son v. Hall, i7 Minn 95. scription of each the township a 
, (Fee Ciy. A) 45 SW 942 : Mo.—St. Louis v. Wiggins range, and that it is only pre 
[21 A om the back of | Co. 15 Mo. A 337 [aff $3 Mo. 615}. to state the to¥nship. range and 


16 Wall. 263, 19 T. ed. 887. : 
Cal—Redd vy. Murry, $5 Cal 48, 94) 
Thompson vy. Thomp-} 
154; Garwood v. 
| times, 33 Cal. 216. 


$26; Sanders vy. Ransom, 37 Fla. 457, 


ve, §3 Iowa 682, 49 NW 1040. 

54. Hunt v. Barker, 27 Cal A. 
776, 151 P 165; Deal v. Cooper, $4 Mo. 
Has-| 62, 6 SW 707. 

/ Alexander v. Knox, 1 F. Cas. 
v.| No. 170, 6 Sawy. 54; Dorr v. School 
S| Dist. No. 26, 40 Ark 237: Bowen v. 
Prout, 52 Til 354. 
| 56. Hinkle v. Hays, (Tex. Civ. A.) 
} 162 SW 435. 


i - Garden City Sand Co. v. Mil- 
} ler, 157 Til 225, 41 NE 753. 
| [aj Failure to the 


Carrath, 32 Fia. 


For later cases, developments and changes in the law sec cumulative Annotations, Same title, page and note number. 


- 
—-§§ 68-69) 
or township,’ city,*° 


tainty.*7 


be rendered certain.** 


county, state,°” territory,°* 
country, or locality,* although an equitable in- 
terest merely has been held to pass by omissions 
of such a character.°* It must, however, be noted 
that the omission of several of such elements as have 
just been listed may render a deed void for uncer- 
Again it has been determined that an | 
omission of part of the boundaries or calls is not — 
fatal to the validity of a deed, where such boun- © 
daries or calls can be supplied or the description 
66 $o it has been held that 
the omission of the word ‘‘feet’’ in the description 
of a city lot is not fatal,®* and that the word ‘‘feet,”’ 


DEEDS 


be applicable to 
grantor asserted 
| of the deed.™ 
/ 


| void.72 


[(18C.J.] 185 


seription, may be supplied where all other distances 
are given in terms of feet,** and where the sup- 
plying of such word will cause the deseription to 


the only property in which the 
an interest before the execution 


[§ 69] (bh) Erroneous or Inapplicable Descrip- 
| tion. If a mistaken or erroneous description is such 
that it ean be disregarded and the property iden- 
tified or sufficiently designated, or if the means of 
correcting the mistakes is furnished from the same 
deed or other competent evidence, the deed is not 
Nor will the conveyance be defeated be- 


when omitted from one of the clauses of a de- | cause other circumstances are added which are in- 


county at the end of the last eater | 


described in 
and county.” 
Mo. 166, 172, 154 SW_ 96. 

59. Dorr v. School Dist. No. 26, 40 
Ark. 237; Holley v. Curry, 58 W. Va. 


that township, 


5 
70, 73, 51 SE 135, 112 AmSR 944 bet} Lone vy. Wagoner, 47 Mo. rth 


ej. 
[a] A description of land as 
“fractional township 20, of range 13” 


is sufficiently definite, as the courts| A.) 195 SW 627. 


judicially know that there is but one 


nge, the 
Hector v. Howrelte 248 | ticular 


{c] Where a deed was made by) 
direction ond authority of a — 
county court, 2s appears from 

the recitals, the lands will be as-— 
sumed to be situate in the state from | 

which the court derived its authority. 


Carson v. Railsback, 32 Wash. 
T. 168, 13 P 618. 
64% McDougal v. Conn, (Tex. Civ.) 


: 
56 Or. 363, 


65. urns vy. Witter, 


B 
fractional township answering the) 371, 108 P 129 [eit Cyc] (omission 


description in the state. 
Mullins, 73 Ala. 111. 
etbl A reference to a 


townshi; 
bian Oil Co. v. Blake, 13 Ind. A. 630, 
42 NE 234. 

60. McCullough y. Olds, 108 Cal 
529, 41 re 420. 

61. la—Hawkins v. Hudson, 45 
Ala. 482, 


——McCullough v. Olds, 108 Cal.| 30 Ark. 657. 


Cal 
529, 41 P 420. 

Fla.— Black rs Skinner Mfg. Co., 53 
Fla. 1090, 43 S 919. 

Til—Wilder v. Aurora, etc. 


, Blec- 
tric Tract. Co., 216 Ill 493, 75 NE | Hoffman, 16 Wash. 34, 47 P 217. 


194; Garden City Sand Co. vy. Miller, | 

157 Ill. 225, 41 NE 753: 
lowa.—Beal vy. Blair, 33 Iowa 318. 

Mich Russell v. Sweezey, 22 Mich. 
2. 


Miss.—Gex vy. Dill, 86 Miss. 10, 20, 
38 S 193 [zit Cyc]; Hanna iw: Renfro, 
32 Miss. 125. 

W. Va—cCrotty y. Effier, 60 W. Va. 
258, 263, 54 SE 345, 9 AnnCas 770 
{cit Cycl. 

{a] Such deed is not 


incompetent 
as evidence. Norfieet v. Russell, 64 
Mo. 176; Howe v. Williams, 51 Mo. 


in the granting clause. 
bert, 123 Mo. 21, 27 SW 528. 

[ce] Dlustration—A deed in which 
the land is described by sections, 


townships, and ranges according to/| 


the government surveys and records 
may be good, even though the name 
of the county is not mentioned. 
Black v. Skinner Mfg. Co., 53 Fila. 
1090, 1038, 423 S 919, 922. 

62. Cal. '—McCullough v. Olds, 1038 
Cal 529, 41 P 420. 

Iil—Wileer v. Aurora, etc., Elec- 
tric Tract. Co., 216 Ill, 493, 75 NE 
Co. vw. Miller, 


194; Garden City Sand 
157 Il. 225, 41 NE 753. 

Ind.—Calton v. Lewis, 119 Ind. 181, 
21_NE 475. 


Iowa.—Beal A Blair, 33 Iowa 318. 


Mich.—Russe nadia . PEE 
ae 235. See v. Benedict 
$8 Mich. 2690, es iw ts 
543, 22 LRA 6 


oe Miss Hanna v. Renfro, 32 Miss. 
Mo.—Howe vy. Williams, 51 Mo. 252. 
W. Va.—Holley v. Curry. Va. 
70. | 73, 51 SE 135, 112 AmSR 944 [cit 


[a] ie i of the name of 
state, as “Miss,” does not gear 
the ameinetios insufficient. Wilkin- 
son v. Webb, 75 Miss. 403, 22 S 180. 
if That the state is not men- 


Webb v.|of township, 
| state); Banks v. Ammon, 27 Pa. 172. 


congression- 
ip is unnecessary. ay 


Tange, county, ana | 

66. Lioyd v. Bunce, 41 Iowa 660; 
Atkison v. tn 70 Mo. 281. 

67. Fuller vy. Fellows, 30 Ark. 657. 

[a] The rule is a; ble to an 
omission of: (1) Section, township. | 
and range. Hamilton vy. Ogee, 10° 
Kan. A. 241, 62 P 708. (2) Town, | 
| range, and county. Fuller vy. Fellows, | 


state. Pfaff v. Cilsdorf, 173 li 86, 
50 NE 670. (4) State, county, and | 
meridian, and of designation north 
or south from towrship. Hartigan v. 

(5) 
A deed describing land as the W. 
% of the N. E %, the E % of the} 
N. W. %, except 18 acres in the S. W. 
corner, and the N. W. % of the W. 
| % of the S. E %, lying north of the 
property of a railroad company, | 
which ran through several seciions, 
no section, town, or range being Ziv- 
en, is insufficient; nor will proof that | 


the grantor owns in a designated | 
township land otherwise correspond- | > 
ing with the description help it Mil-| 
jer v. Beardslee, 175 Mich. 414, 141 | 
NW 566. / 
68. U. S—WMorton vy. Root, 17 F.| 
Cas. No. 9,366, 2 Dill, 312. 

—Ray v. Pease, 95 Ga. 153, 22) 
SE 190; Parler v. Johnson, 81 Ga.| 
254, 7 SE 317. 

Pe aabh apr ae v. Breeden, 36 ti | 

Ky.—Corneit v. Creech, 106 SW 
1188, 30 KyL 1265. 

Mass —Woodward v. Nims, 130. 
Mass. 70. Compare Harvey v. Byrnes, | 
107 Mass. 518. ; 

Mich.—Taber v. Shattuck, 55 Mich | 
370, 21 NW 371. a 

Mo.—Hammond v. Gordon, 93 
223, 6 SW 93; Hammond v. Senaomen | 
at Mo. 198, 6 SW 83. 

. ¥.—Laub v. Buckmiller, 17 N. ¥. | 
620: Johnson v. Williams, 22 NYS 

Tex.—Monigomery v. Carlton, 56 
Tex. 431; Fortenberry v. Cruse, (Civ. 
A.) 199 sw 523; Noland v. Weems, 
(Civ. A.) 141 SW 1031; Wells v. Hea- 
denberg, 11 Tex. Civ. A. 3,30 SW 702. 

Vt.— Miller v. Mann, 55 Vt 475. 

69. Burton v. Mullenary, 147 Cal 
259, 81 P 544. 

[a] Thus a deed describing the 


premises as a lot “90 x 450,” situated 
ona specified street, was sufficient, 
it appearing that the grantor at the 
time owned only one lot on that 
street. which was ninety feet by four | 
hundred and fifty. mow. Mul-) 
lenary, 147 Cal 259, 81 P 544 

70. Hansen v. Goldsmith, 3170 Cal | 
512, 150 P 364; Bond v. Aickley, 163) 
Cal. 161, 141 P 1188. 

71. Bond v. Aickley, 163 Cal. iced Re 
141 P 1188. 


— Good 
| Towa 319, $5 NW 31 


| Tex. Civ. A 644, 103 SW 426; 


oro Ala—Bevyans vy. Henry, 43 Ala. 

Cal —Leonara v. Osburn, 169 Cal. 
157, 146 P 520, 532; Hall v. Bartlett, 
158 Cal 628, 112 P 176; Helm v. Wil- 


json, 76 Cal. 476, 18 P 604; Irving v¥-. 
i Cunningham, 66 Cal_ 15, 14 P 766: Me- 
| Keon v. 


Miilard, 47 Cal. 581; Bor- 
chard v. Eastwood, 6 Cal. Unrep. Cas. 
726, 65 P 1047. 

Colo.—Derham v. Hill, 57 Colo. 343, 
142 P 181; Lambert v. Murray, 52 
Colo. 156, 120 P 413. 

Goodwin, 113 


lowa- win v. 
Ky.— Shields vy. Hinkle, 42 SW 483, 


|}19 KyL 1363; Grant v. Armstrong, 16 


SW 521, 12 KyL 137. 

La—wWillis v. Ruddock Cypress 
Co., 108 La. 255, 32 S 286; American 
Brewing Co. v. Cuquet, = La. A. (Or- 


leans) 352. 
Katz, 163 Mich 


Mich—tTuthill v- 
618, 128 NW 757; Dwight v. Tyler, 43 


| Mich. 614, 14 NW 567; Wilt v. Catler, 


33 Mich. 139. 

eg ner ot v. Rogers, 19 Minn 
Miss —Pegram v. Newman, 54 

Miss. 612. 


Mo—Blumenthal Real Est, ete, 
Co. vy. Broch, 126 Mo. 676, 29 SW 336. 
‘. H—Thompson vy. Elz, 66 N. 
562; Johnson v. Simpson, 36 N. H. $1 
N. ¥.—Marsh vy. Ne-ha-sa-ne Park 


| Assoc. 13 Misc. 314, 42 NYS $56 [rev 


on other grounds 25 App. Div. 34, 48 
pis 384]; Weeks v. Martin. 16 N¥S 
See also Heller v. Cohen, 154 
48 NE 527 [rev $ App. Div. 
41 NYS 214]. 
ee Byrd v. Carolina Spruce Co, 

70 Cc. 423, 87 SE 241; Hawes v- 
Hulton Lumber Co. 166 N. C. 161, S1 
|SE $93; Campbell v. “MeArthur, $ 
N. C. 33, 11 AwD 733. 

Oh—Jobnson v. Simpson, 3 Oh 
Dec. (Reprint) 326. 

Pa—Stewart v. Shoenfelt. 13 Sere. 
& R. 360; Holmes v. Mealy. 1 Phila 


339. 

R. L—Langley v. Honey, 26 R L 
698, 38 A 699. 

Tenn —Fancher v. De Montegre, 1 
Head 40. 

Tex —Douthit v. Robinson, 55 Tex 
69; Davidson v. Ryle, 103 Tex 209. 
124 SW 616, 125 SW 881 [rev (Civ. 
A.) 116 SW 823]; Gellup v. Flood. 46 
Good- 
son v. Fitzgerald, 40 Tex. Civ. A 615, 
80 SW 388; Depree v. Frank, (Civ. 
A.) 33 SW $83 [rev on other grounds 
$1 Tex 66, 49 SW $62]. 

tee me w. Colby, 47 Vt 
359. 

Wis—Mecklem v. Blake, 19 Wis. 


397. 

Can—Pilon vy. Brunet, 5 Can S. © 
313. 
Ont.—Re Blight, 12 OntWR 673. 
[a] he bemeficial interest of the 


scription is erroneous, 


is an inient to convey. Johnson v-. 
Robinson, 26 Minn. 139. 

equitable is givez, 
although the deed misdescribes the 


See Quinn v. Baldwin Star Coal Co, 
119 ts Cole. A. 487, 76 P 552 (holding that 


| one who enters into possession of 


property intended to be conmyered by 
his grantor, and intended to be par- 


186 [18C.J.] 


applicable or false, if from any part of the de- 
seription contained in the deed the premises in- 
tended to be conveyed clearly appear,'’ or can be 
So where, from 
the description in a deed, taking into consideration 
all its ealls, it is possible by rejecting ealls which 
are apparently false to ascertain its application to a 
particular tract as embraced within the deseription, 
the false calls will be rejected and the deed sus- 
A conveyance deseribing land by govern- 
mental subdivisions in proper township and range 


shown by extraneous evidence."* 


tained." 


chased by him, becomes the equitable | true 


owner thereof, although it is mis- 
described in his deed); Frans vy, Vin- 
cent, 152 Iowa 680, 183 NW 121 


(holding that the fact that a deed 


designated the township in which the | 


land was situated by name, instead 
of by number, did not render it in- 
effective to pass the equitable title). 

{c] Diustrations—(1) Where a 
deed described land by giving 
quarter section, town, range, and me- 
ridian, according to government sur- 
vey, so that it could be located with- 
out any reference to counties, it was 
immaterial whether the right or 
wrong county was mentioned in the 
description. Lambert v. Murray, 52 
Colo, 156, 120 P 415. (2) An error 
in number of ranges, where property 
is deseribed according to United 
States survey maps, is immaterial, 
the description being otherwise suf- 
ficient to identify the property. Wil- 
lis v. Ruddock Cypress Co. 108 La, 
255, 82 S 386. (3) A deed is not void 
for uncertainty because in the phrase 
“south, to the place of beginning,” 
the word “south" should be “north,” 
when only by going north could the 
place of beginning be reached. Marsh 


v. Ne-ha-sa-ne Park Assoc, 18 Mise. 
314, 42 NYS 996 frev on. other 
grounds 250 App. Div. 34, 49 NYS 
384]. 

78. Ala.—Clements v. Pearce, 63 
Ala, 284. 

Conn—Scofield v. Lockwood, $5 
Conn, 425 


lowa.— Wright v. Cochran, 3 Greene 


te 
Kan.—Wilkins  v. 


the | 


Tourtellott, 28 

Kan, 825. 

Me.—aAbbott v. Pike, 33 Me. 204; 
Wing v. Burgis, 18 Me. 111. 

Mass.—Bosworth yw. Sturtevant, 2 
Cush, 392. 

Mich.—Hoban vy. Cable, 102 Mich. 
206, 60 NW 466, 

Minn.—Risch v. Jensen, 92 Minn, 
107, 99 NW 628. 

Miss.—Lochte v. Austin, 69 Miss., 


272, 18: S. $838. 
N. H.—Benton v. MeIntire, 64 N. H. 
598, 15 A 4138. 


N. J—McLaughlin v. Bishop, 35 N. 
J. Ta 512. 3 
N. Y.—Beardsley v. Hotchkiss, 96 


N. Y. 201 [mod 30 Hun 605]; Jack- 
son v. Marsh, 6 Cow, 281; Jackson 
v. Clark, 7 Johns. 217. See also 
pepocownlt v. Rosenstein, 5 NYS 


a 
gi gh Bssleston v. Bradford, 10 Oh. 


Tex.—Randolph v. Lewis, (Civ. A.) 
168 SW 647. See also Jones v. Pow- 


ers, 65 Tex. 207. 
Vt—Lippett v. Kelley, 46 Vt. 516. 
Wis.—Siedsehlag v. Griffin, 132 


Wis. 106, 112 NW 18; Lins v. Seefeld, 
126 Wis. 610, 105 NW_917. 

Ont.—Pearson v. Mulholland, 17 
Ont. 502. 

See also Sheppard v. Simpson, 12 
Nie 83%, 

fa] Tlustrations.—;(1) If the land 
is so described that it can be ascer- 
tained, it will pass by deed, although 
some part of the description is false 
(Scofield v. Lockwood, 55 Conn, 425), 
(2) and if an alternative clause is 
bad for vagueness, it will not vitiate 
the deed if the description is good 
without it (Wright v. Cochran, $ 
Greene (Iowa) 507). (3) Nor is a 


DEEDS 


designated.*? 


void,?§ 
[§ 70] 


and certain description in 
grant invalidated by the insertion of 
a falsity in the description, when by 
rejecting the erroneous part the con- 
veyance can be supported according 
to the intention of the parties. Ab- 
bott v. Pike, 33 Me, 204. (4) Nor will 
a deed be avoided because some par- 
ticulars of the description are false 
or inconsistent, if it is sufficient to 
identify the premises. Wing v. Bur- 
gis, 14 Me. 111. (5) And if the de- 
seription is sufficiently certain as to 
the estate to be conveyed, it will pass 
the estate, although it does not agree 
with the particulars of the descrip- 
tion. Bosworth vy, Sturtevant, 2 Cush. 
(Mass.) 392. (6) So the fact that one 
of the lines if followed would not 
conform with the other boundaries so 
as to describe the land conveyed does 
not render the deed insufficient. Ho- 
ban yv. Cables 102 Mich. 206, 60 NW 
466. (7) And where a deed cor- 
rectly describes the boundaries on 
three sides, the misnomer of a street 
on the fourth side is immaterial. 
Lochte v. Austin, 69 Miss. 271, 18 
S 838. (8) Nor does a manifestly 
erroneous statement of a monument 
defeat the conveyance, when the re- 
maining description is sufficiently 
certain to locate the land. Benton 
v. MeIntire, 64 N. H. 598, 15 A 4138. 
(2) Again if there are certain par- 
ticulars sufficiently ascertained 
which designate the thing intended 
to be granted, the addition of circum- 
stances, false or mistaken, will not 
frustrate the grant. Jackson v. 
Marsh, 6 Cow. (N. Y.) 281; Jackson 
vw. Clark, 7 Johns. (N. ¥.) 217. (10) 
Where a deed to a city lot contained 
a reservation of B street “vacated,” 
it was immaterial that the portion of 
B street referred to had never been 
vacated. Lins v. Seefeld, 126 Wis. 
610, 105 NW 917. (11) That a de- 
scription in a deed does not entirely 
inclose the land will not invalidate 
the deed, where it otherwise suffi- 
ciently identifies the land. Randolph 
v. Lewis, (Tex. Civ. A.) 168 SW 647. 
(12) In case of doubtful initial points, 


-if one only will fit the description so 


as to cover the land, that one will be 
sufficient. Wilkins v. Tourtellott, 28 


Kan, -$25, ; 
Allisen, 109 Ala. 


74 Robinson y. 
409, 19 S 887. 

fa] Brroneous mention of an in- 
cident in the history of the Wile to 
a piece of land is to be held to have 
no force as against the mention of 
metes, bounds, courses, distances, and 
visible monuments, when the ques- 
tion is whether the deed is sufficient 
in form to convey the land intended. 
Sherwood v. Whiting, 54 Conn. 330, 
$A 80, 1 AmSR 116. 

[b] If different descriptions are 
irreconcilable, but one of them points 
out the thing intended, a false or 
mistaken reference to another par- 
ticular will not avoid the deed. Proc- 
tor v. Pool, 15 N. C. 370. 

75. Hall v. Bartlett, 158 Cal. 688, 
112 P 176 (so holding under Code Civ. 
Proce. § 2077 subd 1, declaring that, 
where there are certain definite and 
ascertained particulars in the descrip- 
tion, the addition of others which are 
indefinite does not frustrate the con- 
veyance, which must be construed by 
the first mentioned particulars); 
Glenn v. Malony, 4 Iowa $14; Carlisle 


a} 


(i) Clerical Errors. 


[§§ 69-70 


is sufticient, although it was further designated as 
situated in the wrong county,’® and a deed may be 
valid and effective as to the portion of land properly 
deseribed, although other portions are improperly 
But if the error is such that it does 
not come within these rules, and the property ean- 
not be located or identified by following out the 
description, or if it is palpably inapplicable or 
designates no ascertainable land, the deed will be 


A clerical error in 


v. King, 103 Tex. 620, 138 SW 241 
{aff (Civ. A.) 122 SW 581, and reh 
den 133 SW 864]; Connor v. Man- 
gum, (Tex. Civ. A.) 127 SW_ 256; 
Winding Gulf Colliery Co. v. Camp- 
bell, 72 W. Va. 449, 78 SE 384. 

76. Risch v. Jensen, 92 Minn. 107, 
99 NW 528. 

77. Tatum v. Tatum, 81 Ala. 388, 
1S 195. 

Ala.—Bernstein v. Humes, 71 
Ala. 260. 

Ark.—Colonial, ete., Mortg. Co. v. 
Lee, 95 Ark. 253, 129 SW 84. 

Cal—Scott v. Woodworth, 34 Cal. 
A. 400, 167 P 548. 

Ga.—Lee v. O’Quin, 103 Ga. 355, 30 
SE_ 356. 

Ti—Pry v. Pry, 109 Ill. 466; Cun- 
ningham v. Thornton, 28 Ill. A. 58. 

Kan.—McBride v. Steinweden, 72 
Kan. 508, 83 P 822. 

Mass.—Cassidy Vv. Charlestown 
Five Cents Sav. Bank, 149 Mass. 325, 
21 NE 372. 

Minn.—Bailey v. Galpin, 40 Minn. 
319, 41 NW 1054. 

Mo.—Gilmore vy. Thomas, 252 Mo. 
147, 158 SW 577. 

Tex.—Powers v. Minor, 87 Tex. 83, 
26 SW 1071; Gorham v. Settegast, 44 
Tex. Civ. A. 254, 98 SW 665. 

Pr. Edw. Isl—McPherson v. Ram- 
say, 1 Pr. Edw: Isl. 288. 

{a] Dlustrations.—(1) A deed is 
insufficient when it so misdescribes 
the land that, after hearing parol 
proof to help out the description and 
rejecting the starting point as given 
therein, it is still a matter of con- 
jecture where the land is located. 
Cunningham v. Thornton, 28 Ill. A. 
58. (2) And if property to which 
the grantor had no title is described 
without ambiguity in the granting 
clause, and further designated as 
“being the same premises formerly 
conveyed by” a certain other deed, 
whieh described property of the 
grantors, the deed is void. Cassidy 
v. Charlestown Five Cents Sav. Bank, 
149 Mass. 325, 21 NE 3872. (3) And 
although a deed is not void upon its 
face, it is so when taken in con- 
nection with the fact that the par- 
ticular lot fronted more than the 
specified feet on the street designat- 
ed, and no particular part of it was 
known “as the property of said” 
J. Bernstein v. Humes, 71 Ala. 260. 
(4) A conveyance is also void which 
describes the land as “the S. % of 
the N. E.| 4% of the S. EB. % of 
section 19.” Pry v. Pry, 109 Ill. 466. 
(5) A deed describing land as com- 
mencing on the northern side of a 
certain bayou where the eastern line 
of a survey intersects it is void 
where the survey does not touch the 
bayou at any point. Gorham v. Set- 
tegast, 44 Tex. Civ. A. 254, 98 SW 
665. (6) Also a description in a deed 
of land as “the east part of the 
northeast fractional quarter (north 
of bayou) of section 10,” ete. is void 
for indefiniteness, where the north- 
east quarter of the section is not a 
fractional quarter, and there is no 
bayou located in the quarter in such 
a position as to aid in identifying the 
land. Colonial, ete., Mortg. Co. v. 
Lee, 95 Ark. 253, 254, 129 SW 84. 
(7) A deed describing a tract as “the 
west half of the south of the south- 
west section twenty-two,” is not suf- 
ficient’ to convey legal title to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the description of the land will not vitiate the deed 
where the intent of the parties can be ascertained 
with certainty from the instrument when considered 
in connection with the situation of the parties and 
of the subject matter.7° 

[§ 71] (j) Blanks.*° If lines, courses, and 
boundaries are left blank, there is such vagueness 
and uncertainty that the conveyance will be inopera- 
tives! But a deed may be sufficiently specitie to 
designate the subject matter of a certificate pur- 
ported to be conveyed, although the abstract and 
patent numbers and the volume are left blank where 
the recitals of the certificate subsequently issued 
supply sufficient to designate what was intended.®” 

{[§ 72] 4. Habendum and Tenendum. ‘The of- 
fice of the habendum is to limit and define the estate 
which the grantee is to have in the property 
granted.’ Before the statute of quia emptores, the 
tenendum was used to designate: tlie lord of whom 
the estate conveyed should be holden; thereafter it 
gradually grew out of use, because unnecessary.** 
It was also used in feudal times to specify the kind 
of tenure by which the granted estate should. be 
holden; but with the abolition of the feudal sys- 
tem, all tenures were reduced to free and common 
socage, making specifications superfluous..® This 
part of the deed may convey a fee simple estate,*® 


north half of the northwest quarter FS 49 NYS 447. 


of the southwest quarter of the sec- 


DEEDS 
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or the legal title as against trespassers.§7 
[§ 73] 5. Terms and Conditions. The terms 


upon which the grant is made are: First, the red- 
dendum or reservation by which the erantor creates 
or resegves some new thing to himself out of what 
he has before granted; and second, the condition or 
clause of contingency, on the happening of. which 
the estate granted may be defeated.$ 

[§ 74] 6. Warranty and Covenants.*® Under 
the clause of warranty the grantor, for himself and 
his heirs, warrants and secures to the grantee the 
estate granted. After the warranty covenants or 
conventions usually follow, which are clauses of 
agreement contained in a deed whereby either party 
may stipulate for the truth of certain facts, or may 
bind himself to perform or give something to the 
other.°° A conveyance or assurance is, however, 
good without a warranty or personal covenants."* 

[§ 75] 7. Conclusion and Date. The conclusion 
mentions the execution and date of the deed, either 
expressly or by reference to some day or year there- 
tofore given. A deed, however, takes effect from 
the date of delivery and is good without a date, or 
with a false or impossible date, where the real date 
when ‘the deed was given or delivered can be 
proved.®? A blank may also be filled in for the 
date after execution without constituting such an 


derstood that I only convey... such 
title as vested in me by virtue of 


tion. Brodsky vy. Nelson, 57 Wash. 
671, 107 P 840. : 

79. Hunt v. Barker, 27 Cal. A. 776, 
151 P 165; Mathews v. Eddy, 4 Or. 
225; Hast Tennessee Coal Co. v. Tay- 
lor, 181 Tenn. 11, 178 SW 4838; Whita- 
ker v. Poston, 120 Tenn. 207, 110 SW 


1019; Goodson v. Fitzgerald, (Tex, 
Civ. A.) 90 SW. 898. 
[a] Tlustrations.—(1) The inad- 


vertent use of the word “diameters” 
for “varas’’ in the calls of a deed 
does not invalidate the deed, where 
the description undertaken is of an 
entire league, which is designated by 
name, and the beginning corner is 
identified, so that the error is harm- 
less. Goodson v. Fitzgerald, (Tex. 
Civ, A.) 90 SW 898. (2) Where the 
word ‘north’ in a description of 
premises is clearly shown by the con- 
text to be a clerical ‘error for the 
word “south,” it will be so read. 
Whitaker v. Poston, 120 Tenn, 207, 
110 SW 1019. (38) Also in one case 
the word ‘forth,” as used. in ¢alls, 
was deemed to be a clerical error and 
was read “post.’’ Hunt v. Barker, 
27. CalinA.) 776, 151 -P165. 

{[b]) A mistake in spelling the 
name of a tract of land does not 
vitiate the deed, if the word mis- 
spelled resembles in scund or sense 
the right name. Huddieson v. Rey- 
nolds, 8 Gill (Md.) 382, 50 AmD 702. 

80. As to filling blanks and effect 
as alteration of instrument see Alter- 
ations of Instruments §§ 119-144. 


81. Louisville, etc, R. Co. v. Boy- 
kin, 76 Ala. 560. 
{a] If blanks are left, with parol 


authority given to another to select 
the lots and insert their description, 
but the blanks are never filled, neith- 
er the agent nor the court, after the 
donor’s death, can perfect the deed, 
Tarrant County v. McLemore, (Tex.) 
8 SW 94. 

82. Bratton v. Adams, 7 Tex. Civ. 
A. 161, 26 SW 1108. 

83. U. S.—Mitchell v. Wilson, td 
F. Cas. No. 9,672, 8 Cranch C..C. 24 

Cal. —Montgomery v. Sturdivant, re 
Cal. 290 (per Temple, J.). 

Ill.—Morton vy. Babb, 251 Til, 488, 
96 NB 279. 

Ind,—Doren vy. Gillum, 136 Ind. 
134, 85 NE 1101. 

Ky.—Heingley v. Harris, 1 Kyl 55, 
10 Ky. Op. 612. 

N. Y.—Mott v. Richtmyer, 57 N. Y. 
49; Harriot v. Harriot, 25 App. Div. ! 


_ 


S.C. 215, 10 SE 956. 

Va.—Culpeper Nat. Bank v. Wrenn, 
115 Va. 55, 78 SE 620. 

W. Va. —_Freudenberger Oil Co. v. 
Simmons, 75 W. Va. 337, 83 SE 995, 
AnnCasi918A 873. 

See also Munzer v. Parker, 108 
Minn. 505, 122 NW 3875 [cit Cyc] 
(with reference to lease). 

Conflict between habendum and 
prior parts of deed see infra § 259. 

Estate conveyed as controlled by 
habendum clause see infra § 329. 

[a] Habendum (1) is that part 
which declares and limits the use of 
the thing conveyed. Stockton y. Mar- 
tin, 2 S. C. L. 471. (2) “In logic and 
purpose it is a continuation of the 
premises, or rather a definition there- 
of.” Freudenberger Oil Co. v. Sim- 
mons, 75 W. Va. 3387, 341, 83 SH) 995, 
AnnCasl918A 873. (3) The office of 
the habendum clause of a deed is to 
define or explain the extent of the 
grant. McDill v. Meyer, 94 Ark. 615, 
128 SW 364. 

{b] “To hold,” when used in the 
habendum clause of a deed, includes 
the twofold idea of actual possession 
of the thing and being invested with 
Pe title. In re Crofoot, 137 NYS 

[ec] When the premises in a deed 
are merely descriptive and mention 
no particular estate, a habendum 
clause, “to have and to hold,” to a 
certain person and his heirs is good. 
aot v. Billings, 44 Me. 416, 69 AmD 

84, 2 Blackstone Comm. p 299. 

85. 2 Blackstone Comm. p 298; 2 
Cruise Dig. tit 32 c 2 § 66. 

86. Ahearn v. Ahearn, 1 N. B. Eq. 53. 

{a] For instance, an estate in fee 
simple passes by the words “To have 
and to hold to them and their heirs 
only, to their sole use and benefit and 
behoof forever. And be it remem- 
bered that the said (grantees) shall 
not sell, grant nor bargain the said 
lot of land nor any part or portion 
thereof, but that it shall be kept to 
the true intent and meaning of with- 
Ve Ahearn v. Ahearn, 1 N. B. Eq. 

87. Rector v. Erath Cattle Co., 18 
Tex, Civ, A; 412, 45 SW 427. 

fa] Thus the legal title is con- 
veyed as against trespassers by the 
words “to have and to hold the de- 
seribed lands; to [grantee] his heirs 
and assigns ‘forever, and it is un- 


said shff. deeds, and nothing more.” 
Rector v. Erath Cattle Co.,--18) Tex. 
Civ. A. 412, 413, 45 SW 427. 

88. 2 Blackstone Comm. p 299. 
See also infra § 367 et seq. 

[a] Use of reddendum.—‘In feu- 
dal times, the reddendum was em- 
ployed to set forth the return to the 
grantor, generally military services 
to be rendered to him by the grantee, 
Since the abolition of feudal tenures, 
it reserves annual or periodical rent 
as a compensation or return for the 
property granted 2 Min. Ins, 630. It 
is also used to effect a reservation of 
an estate in the land previously 
granted, as, for instance, a life estate. 
... That, in mocern times, it is 
used to accomplish purposes different 
from those it effected in feudal days, 
and larger, does not change its ne sae 
acter.” Freudenberger. Oil Co. 
Simmons, 75 W. Va. 387, 341, 83 si 
995, AnnCas1918A 873. 

89. Cross references: 

As to covenants generally see Cove- 

nants 15 C. J. p. 1204. 

As to operation of covenants to pass 

title by estoppel see Estoppel [16 

Cye 689]. 


RS 2 Blackstone Comm. pp 300- 
fa] A warranty deed is nothing 


more than a deed containing a cove- 
nant of warranty. Allen v. Hazen, 26 
Mich. 142; State Sav. Bank v. Gregg, 
= Mo. A. 303, 307 [quot Kinney L. 


Lb] Warranty, in its original 
form, it is presumed, has never been 
known in the United States. The 
more plain and pliable form of a 
covenant has been adopted in its 
place, and the learning of warranties 
is now of little use even in England. 
2 Bouvier Inst. (ed. 1851) pp 399, 400, 
art 6 §§ 2036, 2039. 

91. Nixon v.* Hyserott, 5 Johns. 
(N. Y.) 68. 

[a] A covenant to make afterward 
any other deed that might be re- 
quired will not vitiate the one made 
nor take from it its validity, where 
the deed otherwise contains all that 
is necessary to pass title, and does 
not contemplate any subsequent deed 
or writing as necessary, and the 
clause so providing is in aid of and 
not inconsistent with the general 
covenants in the deed. Dussaume v. 
Burnett, 5 Iowa 95 

92. Ark: —Floyd vy. Ricks, 14 Ark. 
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alteration as will avoid the instrument.*? If no 
blank is left for the date at the time of exeention, 
it is immaterial that the deed was in fact execnted 


on a day prior to the date which 


purports to bear.* So, where some of the, parties 
sign a notarial deed prior to the notary, the real 
date is that of the notary’s signing it.* Nor is a 
deed vitiated by its bearing a date anterior to a 
An immaterial mistake 
in the designation of a person as ‘‘its’’ instead 
of ‘‘his’’ in the conclusion does not imvalidate the 
i 
; 
; 
’ 


patent of the same land. 


conveyance.” 


Redating. Where a deed is reéxecuted, and re- 
dated, the effect is the same as if the deed had 
originally been exeented on the date of the new 


execution.*%? 


[$ 76] G. Exeeution**—1. Mode and Regui- 
sites in General—a. Necessity of Execution. Com- 
pliance with mandatory statutory requirements as 
to the exeention and acknowledgment of conveyances 


286, 58 AmD 374; Meech v. Fowler, 14! 
Ark, 29. | 
Ate bape vy. Hamilton, 22 Fiz. 
293. } 
Ind—Thompson .v. Thompson, $9) 
Ind. 222, 68 AmD 62%. 
lowa—tLyon v. Mclivaine, 24 Iowa | 
15; Savery v. Browning, 1% Iowa 246. | 
Me—Cutts vy. York Mfg. Co., 13 Me. | 


199. 

Mass>—Dresel vy. Jordan, 104 Mass. | 
407; Smith vy. Porter, 10 Gray 66; | 
Harrison v. Phillips Academy, 12 
Mass. 456. | 


402. 
WN. Y—WMitchell v. Bartiett, 51 N.Y. | 
447; Elsey vy. Metealf, 1 Den. 323; ) 
Jackson v. Bard, 4 Johns. 220, 4 AmD | 
— Jackson v. Schoommaker, 2 Johns. | 
Pa—McKinney v. Rhoads, 5 Watts | 
342; Geiss v. Odenheimer, 4 Yeates 
278, 2 AmD 4907. 
Tenn —Swan v. Hodges, 3 Head 251. ; 
Tex —Webb v. Huff, 61 Tex 677. 
Va—Colguhoun v. Atkinsons, 6) 
Munf. (20 V2.) 550. 


Eng —Goddard’s Case, 2 Coke 4b, 
76 Reprint 296. ; 

Ont Hayward vy. Thacker, 21 UC. 
Qa B 427. 


“The date of a deed is not the! 
hour or minute, when the deed was | 
executed, but a memorandum of the! 
day, when the deed was delivered” 
Oatman y. Walker, 23 Me. 67, 71. / 

of delivery 


Operation and Bee 
infra $% 126-129. 

{2] 2 the has 2 sensible 
Gate, the word “date” elsewhere in| 
the deed means noi that of delivery 
but the day of date. Styles v. War- 
die, 4B & C. 908,10 BCL 254. : 

{b] Wotation in the attesta’ ] 
clause that the date of the deed is 
the third of January, 1342, is suffi- 


cient to make the deed proper ed 


dence, where the words “January” 
and “two” in the date and acknowl- 
edgment are written over erasures. 
Bowlby v. Thunder, 2 Pa. Cas. 191, 2 


A 533, 
92. Keane v. Smalibone, 17 Cc B.| 
179, 84 ECL 179, 129 Beprint 1032. i 
As to ama the effect 
thereot see Alterations of Insitru-| 
ments 127. | 
94. el vy. Gray,2 B&B 126, 
7 ECL 676, 129 Reprint 1254 | 
95. Guevremont % Guevremont,| 
34 i. © Sur. 417. | 
“The Gate of a Geed is the date of | 
ledgment.” ,Northern Coal, | 
wv. Bates, 146 Ky. 624, 629, | 


tion | 675; 
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the imstrument 


1. Lewis y. Herrera, 
85 P 245 [aff 203 DO. S 
412, 52 L. ed. 5061 

j WMotarial 


10 Ariz 
209, 2% 


should exeente it on the same day And such 
instrument, although it purports to be made 
several parties, but is executed by only a part 
the grantors named therein, may be : 
those who have executed it,‘ unless it appears that 
it was intended to be jointly executed Again, 

though a deed may be imperfectly executed, it may 
be good as a contract to convey so as to create an 
equitable estate in the purchaser.* 
the exeention of a deed, the element of delivery is 

tly ineluded.? 

[$ 77] b. Execution in Blank. A deed exeented 
in blank is, according to the great weight of an- 
thority, void* It has, however, been decided that a 
deed signed in blank but filled in when delivered is 
valid,’ and the omission of the word ‘‘interest,’’ 
itis 113 SW i113. 


binding as 


In speaking of 


—lee v. Parker, 171 N. C. 144, 
88 SE 7217. 


{2 acte—See Rouyer v.) of deeds see infra $= 94- 
Carroll, 47 La Ann. 768, 17 S 292 | 129. 
(holding that. as between the par- 8. Ga—Boyd Lumber Co. v. Mills, 
jes and their heirs and assigns, a\146 Ga 794, $2 SE 534, LRAiSiZA 
deed under private signature, ac-| 1184 


knowledged, has the same credit as 


|an authentic act); Cauchon v. Can- 


chon, 23 Que K B. 365; 
Auclair, 9 Que. QO B 462; 
Dulae, 


v. Super. 
hea Bete wv. Evans, 15 Que. Pr. 96. 


between 

signature see supra % 
2 Frost v. 

See Dikeman v. 

44 NW 407 (holding that, 


cute it afterward, which she does, 
he cannot be heard to say that the 
was never delivered to or ac- 
cepted by him beceuse of his refusal 
to receive it again after such exe- 
eution by the wife, whose only in- 
terest in the land is an inchoate right 
to dower). 
4. Cal—Tustin v. Fanught, 23 Cal 
227; Colton v. Seavey, 22 Cal. 496. 
Ga.—Jackson vy. Stanford, 19 Ga 


\i4. 


Me—Secoitt v. Whipple, 5 Me 236. 
& C—Harreison v. Sarvis, 39 S.C 
poe me ee “ (Civ. A) 
ex—Minor v. Powers, iv. 
on 460. 


2 os. <& 
See also Fogal v. Pirro, 23 N.Y. 
Super. 196, 12 AbbPr 112. 

6 8 wv. Cravens, 29 Ark 
24%, 557; Switzer vy. Knapps, 19 Iowa 
12, 14 AmD 273; Williams vy. Sprigg, 
6 Oh St. 533. 

7. Ala—Gibson vy. Gibson. 76 8 
949; Arrington v. Arrington, 122 Als. 
¥. 176 CaL 


519, 26 8 152. 
Cal—Williams Kidd, 
621, 151 P 1, AnnC2s1916E 702. 
il—Jobnnson v. Fuik, 242 Til 223, 
113 NE 706; Kunkel v. Johnson, 263 
lil 442, 109 NE 279; Sargent v. Rob- 
erts, 265 Til. 210, 106 NE 303. 
Inéd.— Smith v. James, 121 Ind 131, 


Arnold, 78 Mich. 455,| the name of the 


Robinson v. Yetier, 238 Ti. 


Me- v. Page, 62 Me 192. 
5. C—P te MeDaniel, 19 


2 ‘ermirter vy. 
isyille, ete, R. Co,|8 C L267, 26 AmD 179. 


Vt—Vermont Ace Ins. 
Pletcher, 87 Vt 394, 89 A 480. 
[2] At common law, 2 deed si 
acknowledged, and 
of the 


v. 


signed, 
delivered, with 
corsideration and 
grantee lefi biank, 
i i as to 
inserted, is 
Robinson v. Yetter, 238 TiL 
220, 87 NE 262 [aff 143 Til A. 172]. 
fo] %& is frand for a third per- 
son to deliver such a deed as 2 valid 
deed after it has been filled in. Prin- 
diville v. Curran, 132 Ti A 162. 


soll, Sot stones Ste 
v. Durgin, 119 ‘ene 


Vv 

not 

Parnas 
300, 20 AmR 341; Seifert v. Lanz, 29 
N. D. 129, 150 NW 563. 

{d] In Iowa (1) the rule is that 
Gelivery of a deed executed in blank 
carries with it the implied author- 
ity to imsert or cause to be inserted 
the name of the grantee and the con- 
sideration. Creveling yv. Banta, 123 
Iowa 47, 55, 115 NW 598 (where the 
court said: “What was evidentiy 


ie 


lowa | feared by Dillon, J., in Simms v. Her- 


wey, 19 Iowa 272, 297, if this rule 
has 


were 2dopted 


retain the land 
insert his mame as gran- 
The practice, while not con- 
serving a single leudable purpose, 
has proven an efficient help in the 
perpetration of fraud and the con- 
cealment of property from the pur- 
suit of creditors. In view of the pre- 
vious decisions h 


of this court, how- 
ever, we are constrained to hold that 
as to innocent purchasers the deeds 
Passed the legal title to the grantees, 
whose 


ete., Co. 29 NE 302; Gwinn v. Hobbs, (A_) 113 | blank deeds”). As to leaving n- 

142 SW 12. | NE 155. 4 te’s name blank see supra $ 57. (2) 
96. Bledsoe v. Doe, 5 Miss 12. | _ iewa.—Bartemeier v. Central Nat. | However, there are ezrlier 
97. Haseltine v. Donahue, 42 Wis. | F. Ins Co, 160 NW 24. in conformity with the text. Bying- 

576. an—MeAndrew y. Sowell, 100/\ton v. Oaks, 22 Iowa 433; Simms v.- 
98. Jefirey wv. Langston, 179 Ky.|Kan. 47, 162 P 653. Hervey, 19 lowa 272, 

501, 200 BW 917. Ky.—Tinsicy v. Tinsley, 7 KyL 229, 9%. Anderson v. Lewis, Freeni. 
98. Proot of execution see infra $§ 295, 12 Ky. Op. 660. OMiss.) 173. 

482-487, 519, 521, 534. Mo—Creamer wv. Bivert, 214 Mo. [2] Parol authority to fill blanks. 
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§§ 77-80] 


leaving a blank in the deed by an oversight, has been 


held not to be fatal.?° 
[§ 78] ¢. 


third persons.1+ 


—Filling in a blank form of a deed 
by parol authority of one who has 
signed and sealed it will not make it 
a valid conveyance of land, unless 
the instrument is redelivered or rati- 
fied after being completed in form. 
Peo. v. Organ, 27 Ill. 27, 79 AmD 
391; Burns v. Lynde, 6 Allen (Mass.) 
305; Barras vy. Barras, 191 Mich. 473, 
158 NW 192; Williams v. Husky, 192 
Mo. 533, 90 SW 425. 

10. Burt, etc., Lumber Co. v. Wil- 
son, 93 SW 906, 29 KyL 488 (so hold- 
ing where a deed recited that the 
grantors “convey all their — in said 
land’). 

11. Branham v. San Jose, 24 Cal. 
585; Hone v. Woolsey, 2 Edw. (N. Y.) 
289. See also infra §§ 178, 179. 

[a] ts of persons.,—A 
deed ratifying a former defective 
deed will not affect a title acquired 
under a deed to a third person be- 
tween the date of the original deed 
and that of the ratification. Union 
Pac. R. Co. v. Reed, 80 Fed. 234, 25 
CCA 389. 

12. Boyd Lumber Co. v. Mills, 146 
Ga, 794, 92 SE 534, LRA1918A 1184; 
yrneaan v. Larned, 87 Ga. 634, 13 SE 


13. Drury v. Foster, 7 F. Cas. No. 
4,096, 1 Dill. 461 [aff 2 Wall. 24, 17 
L. ed. 780]; Riggs v. Boylan, 20 F. 
Cas, No. 11,822, 4 Biss. 445. 

14. Bon v. Graves, 216 Mass. 440, 
103 NE 1023; Gouverneur y. Titus, 6 
Paige (N. Y.) 347; Simmons v. Mc- 
Kissick, 6 Humphr. (Tenn.) 259; 
Stokes v. Acklen, (Tenn. Ch. A.) 46 
SW 316. See Jackson v. Donahill, 49 
Tex. Civ. A. 169, 108 SW 178 (hold- 
ing that, where an original deed was 
not acknowledged by the grantor, a 
* quitclaim deed made to a third per- 
son without any consideration other 
than that passing to the grantor un- 
der the original conveyance will op- 
erate as a ratification of the original 
deed). 

aH pproyentes v. Telfer, 24 §S. C. 
16. Ingram y. Little, 14 Ga. 173, 
58 AmD 549. 

17. Boyd Lumber Co. v. Mills, 146 
Ga. 794, 92 SE 534, LRA1918A 1184; 
Dae v. Larned, 87 Ga. 634, 13 SE 


18. Wallace v. McCollough, 18 S. 
C. Eq. 426. 

19. McTyre v. Stearns, 142 Ga. 
850, 83 SE 955; eee caf vy. Horn- 
berger, 16 Tex. Civ. 28, 40 SW 628. 

20. McTyre v. gases 142 Ga. 
850, 83 SE 955; Hosford v. Nichols, 
1 Paige CN. Y.) 220. 

21. Barnes vy. Multnomah County, 
145 Fed. 695; Atwater v. Seely, 2 
Fed. 133, 1 McCrary 264; Culbertson 
v. Parker, 15 Ind. 234; Stevenson v. 
Cloud, 5 Blackf. (Ind.) 92; Brooks v. 
Fairchild, 36 Mich. 231; Brown v. 
Cady, 11 Mich. 535; Meighen vy. 


weer 


Ratification of Defective Deed. A 
voidable deed may be rendered effectual by confirm- 
ing it prior to the intervention of the rights of 
And an instrument which is void 
by reason of defective execution may be subse- 
quently ratified by the grantor, subject, however, to 
certain limitations as to the manner of ratifica- 
tion,!? as, for example, by a reacknowledgment,** or 
the execution of a confirmation deed,** or by a 
will,® or by an authorization under seal to com- 
plete and deliver the instrument, where such act 
is performed;!® and it is apparently unnecessary 
that the instrument by which the conveyance is 
ratified should be of the same formality as the deed 
itself,17 although it has been held that a mere 
subsequent assent of the grantor will not validate 
a deed insufficient under the stafute of frauds.1® 
Further, a confirmation of a deed may operate as a 
present conveyance, although ineffective to validate | tial requisite of a deed. 24 
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the prior deed.1® 


[18C.J.] 189 


Again, although a deed, executed 


in one state, of land situated in another state, may 


located.?° 


a conveyance by 


Strong, 6 Minn. 177, 80 AmD 441. | 

[a] Tllustration.—The omission of | 
the personal seal of the grantor in a | 
deed of certain land to a county was 
cured by the Subsequent passage of | 
Bellinger & C. Comp. L. (Or.) § 5377, | 
providing that all deeds to real prop- 
erty previously executed which shall 
have been signed by the grantors in 
due form shall be sufficient in law 
to convey the legal title, without any 
other execution or acknowledgment 
whatsoever, etc. Barnes v. Multno- 
mah County, 145 Fed. 695. 

{[b] Effect on prior interests.— 
The interests of parties who acquired 
title to land prior to the Minnesota 
act of July 26, 1858, providing that 
conveyances made prior thereto with 
but one subscribing witness should 
be legal, were not affected by such 
act. Thompson v. Morgan, 6 Minn. 
292; Meighen v. Strong, 6 Minn. 177, 
80 AmD 441. 

[ce] Conveyance to party in pos- 
session by an attorney in fact in his 
own name, where the consideration 
was paid to and received by_his prin- 
cipal, may be made effective by a 
statute quieting title. Williams v. 
Paine, 169 U. S. 55, 18 SCt 279, 42 
L. ed. 658. 

22. Barnes v. Multnomah County, 
145 Fed. 695. 

23. McCroskey v. Ladd, 3 Cal. Un- 
rep. Cas. 433, 28 P 216; Williams v. 
Paine, 7 App. (D. C.) 116 [aff 169 
U. S. 55, 18 SCt 279, 42 L. ed. 658]; 
Dulany v. Tilghman, 6 Gill & J. (Md.) 


24 Ark.—dJeffery v. Underwood, 1 
Ark. 108. 
Ind.—Parks v. Hazlerigg, 7 Blackf. 
536, 43 AmD 106. 
Miss.—Armstrong v. Stovall, 26 
Miss. 275. 
N. J.—Mutual Ben. L. Ins. Co. v. 
Brown, 30, N. J. Eq. 193 [aff 32 N. J. 
Ea. 809]. See Osborne v. Tunis, 25 
N. J. L. 633, 659 (where the court 
said: ‘In Sharp v. Hamilton, 12 N. 
J. L. 109, the court held, in the case 
of a deed executed by individuals, 
that a certificate that the grantors 
acknowledged the same to be their 
act and deed for the uses and pur- 
poses therein mentioned, was a sub- 
stantial compliance with the statute. 
The acknowledgment, say the court, 
is fully as comprehensive as if done 
in the language of the act; for it 
could not be the deed of the parties 
without embracing the several requi- 
sites specified in the act, viz. sign- 
ing. sealing, and delivery. The de- 
cision rests upon the ground that it 
could not be the deed of the party. 
without being signed by him, and 
therefore an acknowledgment that it 
was his deed was equivalent to an 
acknowledgment that he signed it.! 
Whether this is a valid reason may | 


*well be questioned. At the common 


|signing of a deed necessary, 


not be valid in the former state because the exe- 
eution is defective under its laws, yet the instru- 
ment will be valid if subsequently duly executed un- 
der the laws of the state in which the land is 


[$ 79] d. Curative Acts. Defective execution 
of a deed may be eured by statutory enactment.2} 
So, in case the parties have intended that an in- 
strument shall act as a completed conveyance, and 
it would have so acted had it not been for the 
omission of the seal, it cannot be treated as a mere 
contract to convey and hence as not within the 
power of a legislature to render it operative as 


a curative statute.2? It is obvious 


that a curative act will operate only upon such de- 

fects as fall within its intent.?* 
[§ 80] 2. Signatures—a. 

General. At common law, signing was not an essen- 


Of Grantor—(1) In 


The English authorities 


law, signing was not an essential 
requisite of a deed. A deed is defined 
to be a writing sealed and delivered. 
Co. Litt. 171, 2 Bla. Com. 295. From 
the time of the Norman conquest, 
the Saxon practice of signing deeds 
fell into disuse, and deeds were exe- 
cuted merely by sealing. “The neg- 
lect of signing, and resting only on 
the authority of seals,’ remained, 
says Blackstone, ‘very Iceng among 
us; for it was held in all our books 
that sealing alone was sufficient to 
authenticate a deed, and the common 
form of attesting, viz. sealed and 
delivered, continues to this day; not- 
withstanding the statute 29 Car. 2, 
ch. 3, revives the Saxon custom, and 
expressly directs the signing in all 
grants cf lands; in which, therefo-e, 
signing seems to be now as necessary 
as sealing.’ 2 Bla. Com. 306. Mr. 
Preston, however, than whom few 
modern authors are more familiar 
with the law relating to real estate, 
regards this idea of Blackstone, that 
the statute of frauds rendered the 
as a 
mistake resulting from inattention 
to the language of the statute, which 
distinguishes between deeds, and 
agreements in writing not under seal, 
the latter of which only are required 
to be signed; and he holds that, even 
under the statute of frauds and per- 
juries, signing is not necessary to the 
validity of a deed. Sheppard’s Touch, 
56, and note 24. In Cooch v. Good- 
man, 2 Q. B. 597, 42 ECL 817, 114 
Reprint 228, Lord Denman, after al- 
luding to this diversity of opinion 
upon the question, whether signing is 
necessary to the validity of a deed, 
adds, ‘It is curious that the ques- 
tion should now, for the first time, 
have arisen in a court of law, and 
perhaps, as curious that it is not 
necessary now to determine it.’ This 
was in 1842, some years after the 
decision in the case of Sharp v. Ham- 
ilton, 12 N. J. L. 109. If sealing and 
delivery alone are essential to a deed; 
if it may be the deed of the grantor, 
without his signing it; if-the ac- 
knowledgment or proof of the signing 
is rendered necessary only by _ the 
statute prescribing the mode of ac- 
knowledgment or proof, then an 
acknowledgment that it is the deed 
of the grantor, is not equivalent to 
an acknowledgment that he signed, as 
well as sealed and delivered it. But 
it is not my purpose, nor is it neces- 
Sary to the decision of this case, to 
question the authority of the case of 
Sharp v. Hamilton, supra. The point 
ruled in that case may be considered 
as settled. It may be assumed as 
the law in this state, that signing is 
essential to the deed of an individual, 
or, if there should be a doubt upon 
this point, the case may rest upon the 


‘ground adopted in some of the re- 


190 [18C.J.] 


are to the effect that the statute of frands made no 
change upon the common-law rule,?? and the same 
has been held in Canada,2* and by some courts in 
the United States,?7 but the prevailing rule in the 
United States, particularly in the light of the 
provisions of the various statutes of fraud, is that 
the signature of the grantors is essential to the 
conveyance of real_estate.2* An indenture of two 


parts, one part only being signed by one party, 


is good as against him.”* Ordinarily the simple 
acknowledgment of a deed without signing passes 
nothing ;*° but by statute in some jurisdictions an 
acknowledgment will take the place of a signature 
by the grantor.** Whether there was a signing of 
the deed by the grantor is a question of fact,” 
but what act is sufficient signing is a question of 
law.*4 

Position of signature. If the statute provides 
that the name shall be ‘‘subscribed,’’ the signature 
must be at the end,** otherwise, a signature in any 
ported cases, that sealing includes’ 
Signing. Lemayne vy. Stanley, 2 Lev.|55 AmD 376; 


neford, 2 Str. 764, 93 Reprint 834”). | {al 
Tenn.Saunders vy. Hackney, 10 
Lea 194, 
Eng —Cromwell v. Grunsden, 20 
Salk. 462, 91 Reprint 299. / 
25. Cherry v. Hemming, 4 Exch. | 
631, 154 Reprint 1267; Aveline v.| 
Whisson, 4 M. & G. 801, 42 ECL 414, | fll. 
134 Reprint 330; Cooch v. Goodman,| __N. 
2Q 8B. 580, 42 ECL 817, 114 Reprint | Eq. 
228; Wright v. Wakeford, 17 Ves. Jr. 
454, 34 Reprint 176. 


Beqnui: 
Cyc 274]. 


249, 
- 
N.C. 


DEEDS 


24 James vy. Patten, 
Davis v. Shields, 
1, $3 Reprint 545: Warneford v. War-| Wend. (N. Y.) 241 

at foot of deed is re- 
auired in Alabama. 
Hodges, 102 Ala. 304, 15 S 528. 
rements of statute of frauds 
generally sce Frauds, Statute of [20}|11 C. B. 


35. Ii—McConnell y. Brillhart, 17| 
354, 65 AmD 661. 
J.—Smith y. Howell, 11 N. J. 


N. C.—Devereux v. McMahon, 108 
134, 12 SE 902, 12 LRA 205. 
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part of the deed will be sufficient.%* . 
Printed signature. In the absence of particular 
statutes it is not essential that the signature be 
actually written. A signature printed or stamped 
is ordinarily sufficient.*® 7 
Signature by mark. A signing by mark may be 
sufficient.*7 
{6 81] (2) Erroneous Signature. The fact 
that a party’s name is misspelled in the signature 
to a deed will not enable him to avoid the instru- 
ment where its execution by him is shown.** This 
is also true where he has signed by a wrong name.*® 
-[§ 82] (8) Signing of Grantor’s Name by 
Third Person. It is not essential to the validity of 
a deed that the grantor should actually affix his sig- 
nature thereto with his own hand, but the deed will 
be binding upon him if the signature is affixed by 
another in the presence and at the request of the 
grantor.*° And a deed will be binding upon a per- 
son as grantor, although his name was signed thereto 


6 N. Y. 9,! Min. Co., 2 Nev. 112. 
26; [a] A slight difference in the 
spelling of the grantee’s name be- 
tween that stated in the body of the 
deed and that by which he executed 
the instrument will not prevent title 
passing to him. Janes v. Whitbread, 
406, 72 ECL 406, 138 Re- 

; print 530. 


{b] A variance between the sgig- 
nature and the record title (1) will 
not avoid a deed (Lyon v. Kain, 36 
Ill. 362; Clow v. Plummer, 85 Mich. 
550, 48 NW 795; Russell v. Oliver, 
| 78 Tex. 11, 14 SW 264), (2) although 


See Winston v. 


tates g Judge v. Thomson, 29 U. C. @ 
' DD . 
27. Saunders v. Hackney, 10 Lea 


(Tenn.) 199. : 

28. Conn—Goodman v. Randall, 44 
Conn, 321. 

til—Shipley v. Shipley, 274 Ill 506, 
112 NE 906. 

Ind.—American Ins. Co. v. Avery, 
60 Ind, 566. 

Mass.—St. Patrich’s Religious Edu- 
cational, ete, Assoc. v. Hale, 227 
Mass. 175, 116 NE 407; Wutchins v. 
Byrnes, 9 Gray 367. 

a ane re vy. Gurlie, 61 Miss. 


3 
N. H.—E£lliot v. Sleeper, 2 N. H. 


J.—Osborne v. Tunis, 25 N. J. 
; Mutual Ben. L. Ins. Co. vy. 
, 20 N. J. Eq. 193 [aff 32 N. 
Eq. 209]. 

N. C—Lee vy. Parker, 171 N. C. 
144, 88 SE 217. 

Pa.—Miller v. Ruble, 107 Pa. 2395; 
Taylor v. Glaser, 2 Serg. & BR. 502; 
tdi v. McDill, 1 Dall. 62, 1 L ed. 

Tex.—Southern Pine Lumber Co, vy. 
Arnold, (Civ. A.) 129 SW 917. 


J. 


Tenn.—Saunders y. Hackney, 10 
Lea 194. 

Tex.—Newton vy. Emerson, 66 Tex. 
142, 18 SW 248. 

Vt.—Adams y, Field, 21 Vt. 256; 
Brink v. Spaulding, 41 Vt. 96. 

36. Kox v. San Mateo County, 49 


| Cal. 565; Hancock v. Bowman, 49 Cal. | 


| 413; Lerned v. Wannemacher, 9 Allen 
| (Mass.) 412; Com. v. Ray, 3 Gray. 


| (Mags.) 441; Henshaw vy. Foster, 9; 


| Pick. (Mass.) 312; Saunderson v. 

Jackson, 2 Esp. 180; Schneider v. 

Norris, 2M. & S. 286, 105 Reprint 238. 
nirements 


Beg 
see Frauds, Statute of [20 Cyc 274]. 
[a] In Hew York actual manual 
| subscription is required under stat- 
j ute. Barnard y. Heydrick, 49 Barb. 
| 62, 2 AbbPrNS 47, 32 HowPr 97; Vie- 

lie v: Osgood, 8 Barb. 130; Davis v. 
| Shields, 26 Wend. 241. 

37. Doe v. Richardson, 76 Ala. 329; 
Bailey v. Bailey, 35 Ala. 687; Watson 
v. Billings, 38 Ark. 278. 42 AmR 1; 
Lee v. Parker, 171 N. C. 144, 88 SE 
217; Devereux v. McMahon, 103 N. C. 
134, 12 SE 902, 12 LRA 205; Sellers 
|v, Sellers, 98 N.C. 13, 3 SE 917. 

[a] Thus (1) such a signing is 


of statute of frauds | 


there should be proof establishing 
the signer of the deed and the holder 
of the title as the same person (Oma- 
ha Real-Estate, etc., Co. v. Reiter, 47 
Nebr. 592, 66 NW 658). 

| 39. Middleton v. Findla, 25 Cal. 
185 Homme}, v. Devinney, 39 Mich. 
\o 


Grant under assumed name see su- 
|} pra § 54. 

40. Ala.—Purser v. Smith, 76 S 
| $931; Middlebrook vy. Barefoot, 121 Ala. 
642, 25 S 102; Lewis v. Watson, 98 
Ala. 479, 12 S 570, 39 AmSR 82, 22 
LRA 297. 

| Cal.—Jansen v. McCahill, 22 Cal. 
563, 83 AmD 84. 

/ D. C—Ford v. Ford, 27 App. 401, 
6 LRANS 442, 7 AnnCas 245. 

Ind.—Nye v. Lowry, 82 Ind. 316. 

Ky.—Middlesboro Waterworks v. 
Neal, 105 Ky. 586, 49 SW 428, 20 KyL 

03. 

Me.—Lovejoy v. Richardson, 68 Me. 
386; Bird v. Decker, 64 Me. 550; Frost 
v. Deering, 21 Me. 156. ¢ , 
| Mass.—Gardner v, Gardner, 5 Cush. 

482, 52 AmD 740. 
Minn.—Conlan v. Grace, 36 Minn. 
| 276, 30 NW 880. Compare Shillock v. 


Vt—Aisham vy. Bennington Iron Co.,| good, although the wrong name is| Gilbert, 28 Minn. 336. 


19 Vt. 220. 
Wash—Olson =v. 
Wash. 77, 110 P 807. 


Springer, 60 


W. Va—Adams vy. Medsker, 25 W. 
Va; 127. 

Contra Sicard v. Davis, 6 Pet. 
(0. 8.) 124, 8 L. ed, 42 (construing 


the Kentucky statute of 1796). 
Bequirements as to ture un- 
der statute of frauds generally see 


Frauds, Statute of [20 Cye 2721. 
. Mallett v. Collins, 10 How. 
(UW, 8.) 174, 13 L. ed. 376; Dudley v. 


Sumner, 5 Mass, 4138. 

{aj FP 
deed by one of the parties has been 
held presumptive evidence that the 
other part was executed by him. 
Hast India Co. y. Lew S28 Ce Pe; 
25%, 14 BCL 602. 

30. Janny v. Dills, 2 Ky. Op. 492. 

31. Loyd v. Oates, 143 Ala, 231, 38 
$ oa ag agg Hehe 1 

» Lee vy. Parker, 17 7, 4 

me ay, eee: 
. Lee y, Parker, 171 N. C. 4 
88 SE 217, z ie 


of one part of a 


written- opposite the mark. Bailey 
|v. Bailey, 25 Ala, 687. (2) It is not 
necessary that the words “his mark” 
accompany such 4 signature. Sel- 
lers v. Sellers, 98 N. C. 13, 3 SE 917. 

[b] A signing by mark by an il- 
| literate person has been held insuffi- 
cient where the instrument was not 
read to him and he desired that it be 
read, Bickley v. Keenan, 60 Ala. 293; 


Meazels v. Martin, 93 Ky. 50, 18 
1028; Mutual Ben. L. Ins. Co. v. 
Brown, 20 N. J. Eq. 193 [aff 22 N. J. 


Eg. 8091]; Tonnele v, Hall, 4 N. Y. 
140; Jackson v, Van Dusen, 5 Johns. 
CN. Y.) 144, 4 AmD 230; Devereux 
v. McMahon, 103 N. C. 134, 12 SE 
| 902,12 LRA 205; Truman v. Lore, 14 
|Oh, St. 144; Baker vy. Dening, 8 A. 
& B, 94, 45 BCL 497, 112 Reprint 771; 
Owens v. Thomas, 6 U. C. C P. 383. 
uirementz of statute of frands 
see Frauds, Statute of [20 Cyc 274]. 
| 23. Musgrove v, Cordova Coal, etc., 


Co., 191 Ala. 419, 424, 67 S 582 {ett 
Cyc)\; Bierer v.. Fretz, 32 Kan. 329, 4 
P 284; O'Meara v. North American 


Pe cfm hte vy. Brown, 6 Nebr, 
N. J.—Mutval Ben. L. Ins. Co. v. 
Brown, 30 N. J. Eq. 193 [aff 32 N. 
J. Eq. 809]. 

N. C.—Lee v. Parker, 171 N. C. 144, 
88 SE 217. 

Oh.—Lore vy. Truman, 1 Oh. Dec. 
(Reprint) 510, 10 WestLJ 250. 

Pa.—Pierce v. Hakes, 23 Pa. 231. 


SW! Ss. C—Kennedy v. Gramling, 33 S. 


Cc. 367, 11 SE 1081, 26 AmSR 676. 
Tex.—Willis v. Lewis, 28 Tex. 185. 
Agent’s authority to execute deed 

of conveyance see Agency § 64. 

| Partner’s authority to convey see 

| Partnership [30 Cye 494]. 
fa] Holding the hand of a grantor 

for guidance in making the signature 

does not invalidate it. Harris v. Har- 

ris, 59 Cal. 620; Lee _v. Parker, 171 

N.C. 144, 88 SE 217; Kyte v. Kyte, 8 

Kulp (Pa.) 1. See also Lore y. Tru- 

man, 1 Oh. Dec. (Reprint) 510, 10 

WestLJ 250. But see Abee v. Bar- 

gas, (Tex. Civ. A.) 65 SW 489 (where 

it was held that under the particular 


For later cases, developments and changeg in the law see curnulative Annotations, same title, page and note number, 
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by another in his absence, where 


adopts such signature as his own,*? 
held that the signature by one of two persons de- 
‘*for himself and his partner’’ 
was sufficient to pass title, where under the law at 


seribed as partners 


the time a parol conveyance was 


course if the grantor’s name is affixed without au- 
thority, the deed is not operative as to him, in the 


absence of ratification.*® 


In Porto Rico a third person not mentioned in the 
deed as a witness to the execution thereof cannot 
sign the deed for the party executing the instrument 
who is unable to sign his own name,** 

Where a deed by which 
property is conveyed to the grantee, and which 
purports to be inter partes, is accepted by him, 
the fact that it is signed and sealed by the grantor 
only will not render it void for want of mutuality, 
but it will be construed as the deed of both par- 


[§ 83] b. Of Grantee. 


ties.* 

circumstances of the'case the signing 
was in effect a forgery, the person 
whose hand was held being in a dy- 
ing condition, unconscious, and un- 
able to raise his hand). 

[b] Signature includes mark, even 
though the mark is not between the 
given name and the surname, Hence, 
if otherwise sufficiently proved a 
deed reciting that “I, J. R., sign my 
hand to it X here,” is sufficiently 
signed. Horton vy. Murden, 117 Ga. 
72,.43 SE 786. 

41. Clough v. Clough 73 Me. 487, 
40 AmR 386: Holbrook v. Chamberlin, 
116 Mass, 155, 17 AmR 146; Bartlett 
v. Drake, 100 Mass. 174, 97 AmD 
92, 1 AmR 101; McIntyre v. Park, 11 


Gray (Mass.) 102, 71 AmD 690; Ly- 
man v. Smith, 4 LackLegN (Pa.) 207. 
[a] An authorization to sign (1) 


may bind a person, although he is ab- 
sent. Reinhart v. Miller, 22 Ga. 402, 
68 AmD 506. (2) It has been held, 
however, that the authority should 
be by an instrument under the hand 
of the principal and duly acknowl- 
edged. McMurtry v. Brown, 6 Nebr. 
8 Compare Bird vy. Decker, 64 Me. 


ait Although without his knowl- 
edge a person's signature is affixed 
by another, it may be adopted as his 
O'Donnell vy. Kelliher, 62 Ill. 
: y, 82 Ind. $16; 
v. Raphael, (Tex. Civ. A.) 
96 SW 760. See Davis v. Bowman, 
(Tenn. Ch. A.), 46 SW 1039. 

42. Surghenor v. Ranger, 188 Fed. 
453, 66 CCA 327. 

43. Hays v. Dillard, 176 Ala. 109, 
567 S 695; Lee v. Parker, 171 N. C. 
144, 88 SE 217; Green v. Eddins, (Tex. 
Civ. A.) 167 SW 196. 

44. Banco v. Registrar, 22 Porto 
Rico 545; Rodriguez v. Registrar, 14 
Porto Rico 715. 

[a] Statutory provision—In ac- 
cordance with the provisions of § 
14 of the Notarial Law of March 8, 
1906, the only person authorized to 
sign in the name of the party execut- 
ing the deed, who is unable to sign 
his own name, is one of the witnesses 
to the instrument, and they must be 
more than two. Banco y. Registrar, 
22 Porto Rico 545; Rodriguez v. Reg- 
istrar, 14 Porto Rico 715. 

45. Finley v. Simpson, 22 N.. J. 
311, 58 AmD 2562; Woodruff v Nibode 
ruff, 44 N. J. Eq. 849, 16 A t 1 LRA 
880; Atlantic Dock Co. vy, Leavitt, 54 
N. Y. 85, 18 AmR 556; Spencer v. 
253 Pa. $15, 98 A 571; Cara- 
way v. Caraway, 7 Coldw. (Tenn.) 
245. See Lepine vy. Marrero, 116 La. 
941, 41 S 216, 4 La. A, 102 (holding 
that the registration of an act of sale 
signed by the vendor alone will effecte 
a registry of the sale). But see 
Midkiff v. Colton, 242 Fed. 873, 155 
CCA 149 (holding that the provi- 
sions of the deed in question un- 
doubtedly contemplated ‘that the ac- 
ceptance by the grantees should be 


7 


Spencer, 


DEEDS 


he subsequently 
So it has been 


[§ 84] 


suflicient.42 Of 


Of Witnesses. 
able to write may, unless there is a statutory in-: 
hibition, by making his proper mark so as to iden- 
tify himself with the transaction, become a com- 
petent attesting witness.4® And the fact that a deed 
is not subseribed by the witness in the proper 
place may not invalidate the instrument, provided 
that it appears from the face of the deed that he 
subseribed it as an attesting witness.*7 
ference in the middle initial of the name of the 
subseribing witness and that of the’person by whom 
its execution is proved will be immaterial, where 
the one signing the instrument and the one proving 
it are identified as the same person.*® 

[§ 85] 38. Seal *® 
mon law a seal is essential to the validity and 
operative effect of a deed of conveyance,”° although 
in some states the requirement that a seal be af- 
fixed has been dispensed with by the express pro- 


[18C.J.] 191 


A person who is un- 


And a dif- 


—a. Necessity of. At com- 


visions of statute,°* but although a deed may be 


evidenced by their signatures to the 
paper itself). 

[a] Where a grantee accepts a 
deed and enters into possession, he 
agrees to do what is stipulated in the 
deed that he should do, although he 
did not sign the deed. Silver Springs, 


etc., R. Co, v. Van Ness, 45 Fla, 559, 
34 S 884; Doran vy. Graham, 195 Ill. A, 
65; Wierengo v. American Fire Ins. 


Co., 98 Mich, 621, 57 NW. 883; Par- 
sons v, Frieman, 97 Minn, 98, 106 NW 
485, 498, 4 LRANS 231, 7 AnnCas 
1144; Post v. West Shore R. Co., 123 
N. Y. 580, 26 NE 7 [aff 50 Hun 301, 3 
NYS 172]. But see Jackson v. Flor- 
enee, 16 Johns. (N. Y.) 47 (holding a 
deed of bargain and sale upon an ex- 
pressed condition of the support of 
the grantor invalid, as without con- 
sideration, Since there was no agree- 
ment on the part of the grantee). 

. Bruner v. Hart, 59 Fla. 171, 
51 S 598; Brown v.. MeCormick, 28 
Mich, 215; Devereux v. McMahon, 102 
N. C. 284, 9 SE 685; Tatom vy. White, 


95 N. C, 458. 
[a] In Alabama the statute does 
not authorize such an _ attestation. 


Harrison v. Simons, 55 Ala. 510. See 
Stewart v. Beard, 69 Ala. 470 (hold- 
ing that, where a deed was so signed 
by one of the attesting witnesses and 
the name of the other was written by 
the grantor, it was held to be in- 
valid to pass title). 

47. Webster v. Coon, 31 Wis. 72. 

48. Page v. Arnim, 29 Tex, 58, 

49. See generally Seals [35 Cye 
1165). 

50. Ark.—Floyd vy. Ricks, 14 Ark. 
286, 58 AmD 874. 

Fla.—Hart v. Bostwick, 14 Fla. 162. 

Ill.—Shipley v. Shipley, 274 Ill. 506, 
118 NE 906; Williams v. Williams, 
270 Tl. 552, 110 NE 876; Wilson v. 
Kruse, 270 Il, 298, 110 NE 359. 

Ind.—Leviston v. Junction R. Co.,, 
7 Ind. 697; Deming v. Bullitt, 1 
Blackf. 241. 

Ky.—Taylor v. Morton, 5 Dana 365; 
Plummer v. Russell, 2 Bibb 174; 
Hammond y. Alexander, 1 Bibb. 333; 
Kibby v. Chitwood, 4 T. B. Mon. 
91, 16 AmD 143; Shortridge v. Cat- 
lett, 1 A. K. Marsh. 587, 

Me.—Maddocks v. Keene, 114 Me, 
469, 96 A 785; Brown v. Dickey, 106 
Me, 97,.75 A 882; McLaughlin v. Ran- 
dall, 66 Me. 226. 
ae —Colvin v. Warford, 20 Md. 


Mich.—Jerome v. Ortman, 66 Mich. 
668, 838 NW 759. 
Miss.—Robinson v. Noel, 49 Miss. 
253; Alexander v, Polk, 39 ‘Miss. 737; 
Davis v. Brandon, 2 Miss. 154. 
Mo.—Walker v., Keile, 8 Mo. 301; 
McCabe v. Hunter, 7 Mo, 355; Har- 
ris v, Sconce, 66 Mo, A. 345. 
H.—Underwood v. Campbell, 14 


N. 
N. H. 393. 

N. Jrogtanore v. Riddle, 82 N. J. 
Eq. 197, 87 A 227. 

hy, Y.—Morss Vv. Salisbury, 48 N.Y. 


636; Wendell v. Wadsworth, 20 Johns. 
659 [rev 5 Johns. Ch. 224]; Paige v. 
Peo., 3 Abb. Dec. 439, 6 Park. Cr. 683; 
Van Santwood y. Sandford, 12 Johns. 
197; Jackson v. Wood, 12 John. 73. 
N. C.—Lee v. Parker, 171 N. C. 144, 
88 SE 217; Beattie v. Carolina Cent. 
R. Co., 108'N, C. 425, 12 SE 913; Hins- 
dale v. Thornton, 74 N. C. 167. 
Or.—Wiley v. Whitney, 76 Or. 92, 
146 P 1093, 147 P 938; McLeod v. 
Lloyd, 48 Or. 260, 71 P 795, 74 PB 491. 
Heart Sabor vy. Glaser, 2 Serg. & R. 


S. C.—Jones v. Crawford, 26 S. C. 
L,.373; Cline v. Black, 15 S. C. L. 431. 

Va, ‘ 107 Va. 
184, 57 SH 641; 12 AnnCas 982. 

W. Va.—Pratt v. Clemens, 4 W. 
Va, 443. 

Eng.—Cabell vy. Vaughan, 1 Saund. 
288, 85 Reprint 386. But see Steigen- 
berger v. Carr, 3 M. & G. 191, 199, 
42 HCL 107, 183 Reprint 1111 (where, 
in speaking of the deed executed in 
a foreign country, it is said “We do 
not necessarily mean an instrument 
under seal. In many countries seals 
are unknown”). 

Pr. Edw. Isl—Compton vy. Cross- 
man, 1 Pr. Edw. Isl. 174. 

{a] An agreement for the sale of 
trees with the right to enter and re- 
move them has been held a contract 
for the sale of an interest in lands 
requiring a seal. Kingsley v. Hol- 
brook, 45 N. H. 313, 86 AmD 173. 

[b] An indorsement of transfer 
on a deed comes within the _ rule. 
Fitzhugh v. Croghan, 2 J. J. Marsh. 
(Ky.) 429, 19 AmD 139. 

[ce] A building considered as per- 
sonal estate may be transferred by a 
deed without a_ seal, Curtiss v. 
Hoyt, 19 Conn. 154, 48 AmD 149. 

{d] Although executory contracts 
in writing, without seals, may, by 
statute, be given the effect of deeds, 
yet a seal is necessary to make a 
conveyance operate as a deed. Short- 
pigee v. Catlett, 1 A, K. Marsh. (Ky.) 


51. U. S.—Fitzpatrick v. Graham, 
122 Fed. 401, 58 CCA 619 (construing 
New York L. [1896] p 593 ¢ 547). 

Ala,—Tatum v. Tatum, 81 Ala. 388, 
1 S 195. 

Ga.—Henderson v. Howard, 147 Ga. 
$71, 94 SE 251; Atlanta, etc., R. Co. v. 
McKinney, 124 Ga. 929, 53 SE 701, 
6 LRANS 436, 110 ‘AmSR 215. 

Iowa. —Pierson V. Armstrong, L 
Towa 282, 68 AmD 440. 

Mich.—Mee v. Benedict, 98 Mich, 
260,.57 NW..175,. 22 LRA 641, 39 
AmSR 5438; Jerome v. Ortman, 66 
Mich. 668, 383 NW 759. See Spicer v. 
Bonker, 45 Mich. 630, 8 NW 518 
(holding that, although a deed is not 
void for want of a seal, the absence 
of a seal may be significant in de- 
termining whether or not an instru- 
ment was meant as a conveyance). 

Miss.—Gibbs v. McGuire, 7@ Miss. 
646, 12. S 829, 
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defective in law for want of 2 seal, an equitable { The annexing of a piece of paper by wafer, wax, 
interest or title is conferred upon the 2 | gum, or any ive substance is f as 
So a deed which is imoperative beeanse of the equivalent to the i ion formerly required, and 


absence of a seal may be treated as a contract to 
convey,™ but if is not necessarily so treated in de- 
termining the power of the legislature of a state 
to validate it by subsequent eurative statutes** A 
seal is not necessary for the purpose of importing 
a consideration where the deed is supported by an 
actual excented consideration™ A statute dispens- 
ing with the necessity of a seal, however, it has been 
held, will not relate back so as to validate a con- 
Weyanee exeented while a seal was 7% al 
though the instrument was recorded after the stat- 
tie was enacted * 

In Hawaii, in the absence of any statute or com- 
mon law making a seal essential, it has been held 
hot necessary to the validity of a deed. 

[$ 86] b. Sufficiency of. It is not the sub- 
Stance impressed which authenticates a deed, but the 
seal itself which may be stamped upon wax, wafer, | 
or other tenacious substance, or upon the paper.” | 


Mo.—Hiarris y. Sconce, 66 Mo. A‘ 56. Wisdom 
‘“ x 418, 18 8 12: 


Vv. Reeves, 119 Ala | torney was considered). 
Switzer v. Knapps, 
32 Mise | lowa 72, 74 AmD 375. 

= ¥. Parker, 15 Ind. 234 (hola- 
- Disiey, 20 BR Lime that unsealed deeds, although 2\| had 


Rae & 


iG 


makes 2 valid seal®* A device may also be suf- 
ficient as a seal.** And the word “‘seal’’ affixed 
to an instrument may be a sufficient device by way 
of seal to constitute it a deed, as may a seroll 
annexed to the signature®* A ea] may be suf- 
ficient, although it is not 
nature of the , where it is £ from 
the terms of the instrument that it is his seal.* 
Again it may be sufficient to constitute an instrn- 
ment a deed that a seal is affixed thereto, although 
the affixing of the seal is not mentioned therein.“ 
But 4 mere recital in an instrument that it is sealed, 
no seal or seroll, however, being affixed thereto, is 
not icient* But where the seal is clearly 
omitted through mistake, the instrament may be 
reformed in equity or may be sufficient to vest the 
equitable title in the vendee. 

Seal affixed by agent. A seal attached to a deed 
executed by an agent under a power is the seal of 


10 
Bast see Cul- 


Was at the time of | as his deed for the purpose having 
Tez—Tom wv. Sarers, 64 Tex. 235. | execution, are yalid the acts)\it recorded. Ashwell v. Ayres, 4 
Uteah—Morray + Beal, 22 Utak | of 1255 and 1252). Gratt. (45 Va.) 233. 


57. Switzer v. 
7Z, 74 AmD 375. 
= 


Knapps, 16 lowa! 


58. Roberts 
| Wo. 11,309, Hempst. 624 [rev on other 16 WN. 
| grounds wie 


render the 
Corlies ¥. Vannote, 


~ L. 324. 


escx vw. Morzzn, 6 Mod 2696, 37 Re- 13 How. 472, 1 ea. 2281; 6. Harrell v. Butler, $2 N.C 20. 
print 1946- Atkinson v. isworth,| Tasker y. Bartictt, 3 Cush. Glass) | 64. - $—Burton v. Leroy, 4 ¥. 
i Str. 512. $3 Reprint 66%; Bond yv.| 358; Poster y. Geddes, 14 UO @ B. | Cas. No. 2,217, 5 Sawy. 510. 
aie ae Tlic ee "eek ae Ws without imeyression fs pemad Ae Pay. 9? store 2 
= en v. Fr a az an m FH, 7 
a a aoe St see et Perry y. Price, 1 Mo. | Pick Bator vw. Ra 3 
—Wisen 7 Kruse, 27 is - H is 
116 NE 255. Suficiency. of seal generally sec) N. C—Devereux v. McMahon, 108 
Me—Jewell y. Harding, 12 Me 124 | Seale [25 Cre 116917. | MC 134, 12 SE 902, 12 LEA 205. 
Miss —MicCalich vy. Pradat, 23 Mise. 6. Pillow v. Roberts, 12 Ark #22./ Pa—tTaylor v. Glaser, 2 Sere. & B. 
237. [4] A Geed merely marzea with | 562. 
N. H—Underwood +. Campbell, 14 | the end of a poker has ‘heen held not | - Fla—wWilliams v. State, 2 
MH 382 \2 sealed & t vv.) Fla. 724, 6 S $231, 6 LRA 321. 
MW. ¥-—Toedd v. Highmie 4 App./ 70.C QB 299. Ind—Deming v. Bullitt, 1 Blackf. 
Her-— ¥. Keene, 114 Me | 241. 


Div__ 9, 28 NYS 364- Grandin v. 
Rwandez, 25 Hur 339. | 469, 96 A 785. 
Or—North Bend Pirst Nat Bank) 62 Hermit 


¥. Gaze, Ti Or. 373, 142 P 529. | Ch (0. C) 325 
- sont Brinkiey ¥. Bethel, 9 Heisk | [al 


SW 444. 19 amse 7 i 


VWi—Verreont 


ton y. Dennis, 12 Grant 


4 opposite Poin 
Ine Co. ¥. the ribbon oat Seaton nel 
Bamilton v. Dennis,| L. 2 


Mich —Starkweather v. Martin, 2% 
Mich. 471. 

| Shiss—MePherzon vy. Reese, 5% 

of a rib- Miss 749; Alexander y. Polk, 29 Miss. 


Thus, 2 ving : 
| bon through slits ent in the deed has | 727 
Tai te an TSE 433, 14 | been held 2 seal. the 


be- | Pa—Taylor y. Glaser, 2 Berg. & B. 
where | 502. 
S$. C—Mitchell v. Parham, 16 § C. 


Ase 
Pictcher, #1 Vt 294 39 A 459. | the instrument. 
W_ Wa—Gartes ¥ Layton, 716 W. 12 Grant Ch. (TW. ee 325. : W. Va—Comley vy. Ford, 64 W. Va. 
Wa 63. $4 SE 1958. chran v. Stewart, 57 Minn.) 429, 64 SE 447. 

—Nata Bank v. 493, 59 NW 343: Cook v. Cooper, 49/ [aj under stat- 
Jack2on. 23 Ch D1; Be Beikis S.C. 566, 22 SE 212; Whitley vy. Da-| utes—(i) In Alabama, by statute, 
Co, 58 LT - M.S 208; Wr ; Vis, 1 Swan (Tenn) 222, 7 28 instrument purporting to be under 
Ww. Wakeford. 17 Vee. Ir. 454, 24 A wv BR 14 Ark 226, seal has the same effect 2s if the seal 
print i176. les 4D 214 (statutory); Lore v.| were actually Shelton vw. Ar- 

Bee ey v. CowGrey, Ti NW. J.) Truman, i (Beprint) 519, 10| mor, 13 Ala. 647. (2) In South Caro- 
Ba 332. Gi A GB [rey om other! WestLJ 256 §\lina Acts (1399) 22 St p 4% provide 


grounds 72 MN J. 


2 LEANS 1176] (holding that an wn! 195 sce 3 
Se2lea 


22 2ntenuptial ’ with the flonr- 
promise im consideration of marriage, | ish of a is sufficient without any 


authorize the recov- 


: 6 v. im, 4 
Ea. $41, 67 A 111,| W. Va. 229, 41 SE 729; Re Bell, 1 Ont. | that, whenever it shall 
Bu Nagle y. Kilts, Taylor “2 


Cook v. Cooper, 5 
212. 


; ribing witness. 

ery of the property by the widow by | say, 1 Sere & BR. (Pa.) 72. @. Me—Jewell vy. Harding, 72 
2 suit in equity). : Zo make 2 scroll 2 seals (1) Me 124. - 

[2] Emtemtion of parties —An in- It chould he recoen ae in Miss —McCaleh y. Pradat, 25 Miss. 
hee alized a “Seal.” ae preschibed by | wee rate, Pe _metrument. ite | aie om soo, 

afSzed 2 “Seal,” 2s prescribed | well v. Tate, 7 Leigh (¢ 2. : - ¥—TodAd v. Lighmie, Dp. LY. 
Pub. St 21. may be treated in cauity| AmD 566; Turberville vy. Bernard, 719, 24 NYS 204: Wadeworth v. Wen- 
Zecording to the e of the par-| Leigh (24 Va) 362 note. gee Gell, 5 Johns. Ch. 224 {rev on other 
ties, though it hes no Vermont | Smith +. Henning, 19 Wl Va. 596 grounds 20 Johns, 659); Grandin v. 
Ace. Ins Co. v. Vietcher, 87 Vt 294,) (holding evidence alinnde ). | Berna: 29 Hun 299. 
$3 A 456 | (2) It should be apparent from the Ten Kley v, Bethel, 9 Heluk. 

52. Barnes 7. Vnltnomeh County, { that such w2s the inten-| 726. 
143 Fed €95- Garten y. Layton, 76 | tion. v. Leroy, 4 ¥. Cas. No. Vt—Colchester v. Culver, 29 Vt 
W.Va 62 3¢ SE 1658. |\2.217, 5 Sawy. 519: v.| 111. 

S& Ste supra § 79 fag. 46. Compare McDon-| Wis—Dreutzer v. Baker, 60 Wis. 


¥ Hough, 1 
5S. Barnes vy. Multnomah County, | aid v. Bear Biver, 
14% Ped. 695. 


€o., 12 Cal 226 (where he 
NOT ister canes, develowments on changes in the law nee cumulative Annotations, same title, page and note number, ., 


ete., Water, ete,| 179, 18 NW 766, 
power of at-| See also supra § 25. bar 


on a line with the sig- - 


F 


‘the name of the grantor is not 


. the grantor, althou 
e name of the agent, as *Sattor- 


aap but only 
for’? the tor.&° 

“Ts 87] c se of Same Seal by Different Par- 

ties. It is not essential to the validity of a deed 

that there should be as many seals or scrolls as there 

are parties, for two or more parties may adopt the 
same seal or seroll.*° 

[§ 88] 4. Attestation—a. In General. The at- | 


testation of a deed is no part of its exeeution, but | 


only an appointed means of preserving its, exist- | 
ence," and to enable the opposite party to Inquire 
into the cireumstanees of the sealing and delivery. 
It involves attestation of capacity to execute ‘the 


68. Hubbard v. Swofford Bros.) 
Dry_ Goods Co., ay Mo, 495, 108 Sav p Waste &s 
15, 123 AmSR 4 

70. 
Cush, 359. 

Mo.—Lunsford vy. La Motte aa 
Co., 54 Mo. 426. 

ae ae ee a Bridge 

Mathes, 7 N. BH. 280, 26 AmD 737. 

N. C—Pickens v. Rymer, $0 N, 
282, 283, 47 AmR 821 (where aS 
J. said:’ “These authorities not only } 
establish the principle that two or 
more persons may adopt one seal, but | authority, 
they establish the further principle ae 
that, whether the party subscribing | 
a deed, opposite whose name there is | C Do, $8 SE 10 
no seal, intended to adopt the seal) 
of another signer who has made his 11; 


Ww sary. Croeke 
a @eed 


: and by 
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7a, Markley ¥. 
Sah). 
Metin Tasker v. Bartlett, 5 the | person acknowledsit 

firming a prier one was the individual 


ase Rame was affixed to the prier 
is held to ep all that is neees-, S& 


c | Hamer. Creme) A. 
is executed hy one person far 
the Verbal autherity ef an- 
ether it is immaterial whether the 
witnesses to the deed Knew af suck 
Reinhart v. 
402, GS AmD 408, 
theart A Matthews, 105 S 


va Ark-—Jackson v. Alen, $0 Ark, 
Cocke v. Brogan, 3 
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deeds Accordingly attestation of a deed is not. 
essential at commen law to a transfer of title there- 
| under as between the parties,™ although it is signed 
only by mark. If, however, a statute preseribes that 
a deed shall be attested in a certain manner, this 
requirement should be camphied with,” although un- 
der some statutes it is essential merely for the pur- 
| pose of entitling the deed to record and not as 
| affeeting its validity as between the parties.** Fur 
| ther, fartare to attest a deed in the manner required 
by statute has im some eases been held to CRUSE 
it to operate merely as an agreement te convey,*s 
| at least so far as third persons are concemed.? 
| Where a statute requiring attestation does not pre- 


Swartalander, S$) dDrethren coneur in saying that they 
iva. ipever saw an effectual deed for the 
witness (1) that i conveyance ef Inad, (unless this be 
& deed con~) ene) Which Was not exeented in the 
DY OSOENCS of Subseribing witnesses.” 
rer Butler, J, in Craig v. Pinson, 23 
GC. Lb. 272, 273. 

Blair vy. Campbell. Ghy) 45 
SW 93, 19 Kyl 2012 (Cwhere the 
eourt Says that such a deed “ought 
as & matter of publie safety in 
business transactions” te he at- 


A statatery provision (1) dy 
whaeh it was provided that where 
Reeds were reconded attestation Was 
RAMECSSSALY, has been construed as 
applying to these deeds which were 
eee oN 


Campbell, 2 


(2) And where 


Wy 


Miter, . 22 


Ark, 693. vy the grantor by his mark 


seal, is a question of fact for the | Nee RSA Ww Russell, 104 Ga} enly as. v. Shows, T4 Ala. 382. 
jury, and the judge cannot upon in~ | elt 30 SB $ See also Bic oNey V, Keenan, 60. Aja. 
spection instruct the jury that it al | ea sO ae wy Chambers, 23 Wt. / 2938. ©) “There was ao law, prior 
or is. not a deed of one of the pa to the Code of 1832. (ection 1288) 
ties, as that would be deciding ak Ry Fear We. Tayler, 4 Bibb. 363; | requiring the attestation by Owe Wit 
the law and the fact, and in this con | Fitzhugh Croghan, 2 J. J: Marsh. | nesses of a deed signed by mark” 
sisted the error committed by His / 429, 19 AmD 138; Goodman Ww Bolton, , Veiteh SS Ran, Man TS S aS, 407, 
Honor in the court below"), NY Op. 18 ba +. So—Waskey vy, “Chambers, 
Tenn—Lambden ¥, Sharp, $} Mass — Thacher ¥, Phinney, TF adien | 224 U, y SEL, $2 SCe QT, 36 Ly od, S83 
Humphr. 224. 148;. Dele vw Trarlew, 12 Mete. bPEYA Trev 1T2 Fea TR. 96 COA 561, BA LRA 
W. Va—Norvell v. Walker, 9 W. antes Carpenter w Carpenter, 126) NS STa, IS. AnnCas 1908] (construing 
Va. 447. Ahieh.. 217, 8d NW. 876; Price. ¥./ Alaska Civil Code). 
Wis.—Yale v. Flanders, 4 Wis. 96.) et est SY Mich. 87. | Alao—Branch VY Smith, 14 ala. 
Pr. Edw. Isl—Compton vw Cross: Nebr—Rouse vw Witte, Si Nebr. | 483, 21 S423) Witsen Y. Glenn, 82 
man, 1 Pr. Baw. Ish 174 | S88 Lis NW 48: Bentley yw. Jun, Te) Ala, 28; Chadwick vy, Carson, TS Ala. 
{a] The concluding clause of a!) Nebr. 682. LOT NW S63; Pearson Ww | U6, 
deed, having but one = ar eet signed | Davis, 42 Nebr. 608, 58 NW ssix Pla, “2 hades \, Safford, 48 Ma, 290, 
by two erantors and their wives, | on .—-Feorsaith Vv, Clark 21 N. HL.) 8T S 567 
“We the grantors have hereunto set) La —Boagat ¥. Paotiie Trapr Co, 
our hands and seals,” referred to the | XS J—State Vv. Harrison, $89 NLD.) i. La. LOSS, 38 S WY Spanier V. 
wives as well as . the husbands. | De Voe, 52 La. Ann, 581, 2T SITS 


NY. ¥=S 


Cush. (Mass) | 
NY 238 TE 1QST, 


ee v. Bartlett, 8 


rough ¥, 


iv le Howey y Wooewan, “33 Me. 
Mass —Perry 


e Perteen, 2 at RAS 


Adoption seal generally see Hun 405, $ Lott. & Ti Wont = “a. ~ Nine, 122 Cush. 
Seals [35 ~~ 1173}. | pin, 13 N BOR, ST_AMD Gz Voor S. 

71. poser’ h Vv. Warren, 10 F | hees Ws Sactcnn Presby, Chreh, a —Crane W. Reeder, 21 Mich, 
Cas. Ne. 5, Sawy. 494; ‘Cherry | 17 Bard, 103, | AmR 430. 
Lake mieptntiae Co. % Lanier Arm-/|  N. tases * Hall, N.C 1938, x ~=—Rarker VY. Bean, 25 N, = 
strong Co, 10 Ga. A, $39, TS SE 610! co weston Ww Ramsay, 1 Serge. & KR.) 413) Randlett v Hodsman, 18 NL 


But see Norman v. eae. aS Fla. |? 2. 


| 239; Underwood v. Campbell, 74 N, Hy 
G L./ 38s 


325, 330, 50 S S76 Cwhere in econ-) S C—Cralg.. Pimson, 25 S 

struing & statute as to its applicabil- | 272. N. Yo—Nellis & Marson, 789 NLP. 
ity to deeds of private corporations Tex.—Meuley Ww Eeigier, ths Tex. | 453, 15 NE. F388 frev 24 Bhan 357335 
under special charters, the court said: eS Coryell MA Holmes, Unrep | Dana « Dann, (52 Apa Div, SOQ, 136 
“The same section gee signing, | C Ss MgLane vt. aa (CHY, | )XYS 282+ SS ~ WK Avery, 68 Bark 
sealing and delivery Pp uisite to at swe 163 Tar 6s Y. 382], See Rowers 
the passing of the legal tithe makes is Heine aan 1 Rent, oe} % Daryea, PN ise, 594, 709 NYS TH6 


the attestation of two. subscribing 
witnesses equally and like @ prerequi: | 
site and we can see no reason for Sep- 


or erage ner ~_e to the leg 
islature kno pwiedee of the existence! be good 
of one and Tgacrancs of the other, in 
so important, widely Known and time- 
tried ny tee tg 


fal 
That a aeed is attested B by only one 
witness does not affect its validity as 
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tom.—"“Tt would seem. 


e with 
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and those who take with actual 
tice of the deed, but affects only. the | deed 


T doubt whether 
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¥, Powers WNL B. 2389. | 
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dee | essary to the validity of a 
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Dougherty ~« Randall, $ 
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Siete Lanter OS TORE | ‘Y of seizin seems to ee iy public Bevin, Walk, Gick.) B60: Ve t 
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10 Ga. A. S39, 3 SE G10, 
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- wile amount. to an 


194 [18C.J.] 


seribe any particular form therefor, it would seem 
that any phrase which clearly denotes that the per- 
sons signing affixed their names as witnesses will 
A defective attestation as to. one 
of several grantors is not aided by a proper attes- 


be sufficient.®° 


tation as to the others.*? 


[§ 89] b. Competency of Witnesses. 
cisions are not uniform as to the disqualification of 
witnesses to deeds because of interest.*? 
cases it is held that the witness must be com- 
petent at the time of attestation,§* while in others 
it is sufficient if he is competent at the time the 
As a general rule, 
one who is a party to a deed, or a beneficiary there- 
under, is not a competent attesting witness,®° as 
where he is a grantee ** or a cograntor,*” or a stock- 


attestation is to be proved.* 


so. U. S. 
beck Co., 127 U. S. 326, 8 SCt 1136, 
32 L. ed. 134. 

Ala.—Jones v. Hagler, 95 Ala. 529, 
10 S 345. 

Fla.—Richbourg v. Rose, 53 Fla. 
173, 44 S 69, 125 AmSR 1061, 12 
Cas 274. 

Nebr.—Link vy. Connell, 48 Nebr. 
574, 67 NW. 475. 

Oh.—Fosdick y. Risk, 15 Oh. 84, 45 
AmD 562. 

fa] Dilustrations—(1) Where a 
deed has the name of two persons 
written in the place where the names 
of subscribing witnesses are usually 
placed, and the letters “wit” are writ- 
ten above the names, and the testifi- 
candum clause is “in witness where- 
of we hereunto set our hands and 
seals,” and there are facts showing 
delivery, the attestation of the deed 
is sufficient. Richbourg v. Rose, 53 
Fla. 173, 44 S 69, 125 AmSR 1061, 12 
AnnCas 274. (2) The requirement of 
Rev. St. (1892) § 1950, that there 
shall be two subscribing. witnesses 
to a deed, is substantially complied 
with where a deed has the names of 
two persons written in the place 
where the names of subscribing wit- 
nesses are usually placed, and the 
words “in presence of” are written 
above their names. East Coast Lum- 
ber Co. v. Ellis-Young Co., 55 Fla. 
256, 45 S 826. (3) An attestation, 
“sealed and delivered” in the pres- 
ence of the subscribing witnesses, 
has been held sufficient. Fosdick v. 
Risk, 15 Oh. 84, 45 AmD 562. 

fb] A notary’s certification (1) of 
acknowledgment of a deed is prop- 
erly allowed to stand for his attesta- 
tion as a witness. Spink y. Guaran- 
tee Bank, etc., Co., 181 Ala, 272, 61 
S 302: Russell v. Holman, 156 Ala. 
432. 47 S 205. (2) So an officer’s cer- 
tificate of a grantor’s acknowledg- 
ment of the execution of a deed filed 
for record is a sufficient compliance 
with-a reauirement of attestation by 
witnesses to the grantor’s signature 
red mark. Hilsmeyer v.; Blake, 34 Okl. 
477, 125 P 1129: Dval v. Norton, 47 


Ok. 794. 150 P 1703;. Campbell v. 
=“Harsh, 31. Okl. 436, 122 P 127. (3) 
Even a_ defective acknowledgment 


“attestation” by 
the officers making the same. Purser 
ww Smith. (Ala.) 76 S 931. 
». fc] Where the attestation clause 
“is written is immaterial, provided it 
appears that it was the intention of 
the witness to attest the maker’s sig- 
nature.. Gress Lumber Co. v. Geor- 
gia Pine Shingle Co., 105 Ga. 847, 32 


SE 6232. 

- [d] The omis of the date in a 
certificate of attestation of the exe- 
eution of a deed has been held im- 
MeKenzie v. Lamont, 11 


[e] Pailure to recite delivery— 
A recital that the deed was signed 
and sealed, but omitting to state 
that it was delivered, has been held 
not to render the deed invalid, where 
there has been a proper delivery of 


Ann} 


Culbertson v. H. Whit-_| it. 


| 
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The de- 
‘ the execution.** 
In some 


equity.°* 
[$ 90] ¢. 


essential to the 


Bradley Fertilizer Co. v. Pace, 
80 Fed. 862, 26 CCA 198; 
Freeman, 63 Ga. 535. 
Turnbull, 16 N. B. 

81. Hall v Redson, 10 Mich.- 21. 

[a] For Tustande: when a man and 
his wife executed a deed which was 
attested by two witnesses, who, how- 
ever, signed themselves as witnesses 
to the signature of the wife, there 
was not a sufficient attestation of 
the husband’s signature, the husband 
and wife having signed in different 
places. Hall v. Redson,“10 Mich. 21. 
ber Co., 55 Fla. 374, 46 S 6, 15 Ann 
Cas 588. 

83. Winsted Sav. Bank, etc., Assoc. 
v. Spencer, 26 Conn. 195; Child v. 
Baker, 24 Nebr. 188, 38 NW 725. 

84 Frink v. Pond, 46 N. H. 125; 
Smith v. Chamberlain, 2N. H. 440. 
_[a] Bither witness.—It is suffi- 
cient if either witness is competent 
to testify at the time the signing or 
attestation is to we proved. Frink v. 
Pond, 46 N. H. 12 

85. Brooks y. Cook, 141 Ala. 499, 
38 S 641. 

[a] A notary public is disqualified 
from attesting a deed, if he is bene- 
ficially interested in the transaction. 
Southern Iron, etc., Co. v. Voyles, 138 
Ga. 258, 75 SE 248, 41 LRANS 375, 
AnnCasi913D 369. 

86. Croft v. Thornton, 125 Ala. 


F But see Doe v. 


391, 28 S 84; Coleman v. State, 79 
Ala. 49. 
oan Townsend v. Downer, 27 Vt. 


88. See Corporations. 

89. Cairrell vy. Higgs, 1 Tex. Un- 
rep. Cas. 56; Johnston v. Slater, 11 
Gratt. (52 Va.) 321.’ Compare Har- 
din v. Sparks, 70 Tex. 429, 7 SW 769 
(where the question was considered 


without reference to the act of May 
19, 1871). 
90. Carter v. Champion, 8 Conn. 


549, ant AmD 695; Corbett v. Norcross, 


ao IN, det wo Chattanooga Third Nat. 
Bank y. O’Brien, 94 Tenn. 38, 28 SW 
293. But see Winnipisiogeé Paper 


Co. v. New Hampshire Land Co., 59 
Fed. 542 (where the court held, under 


the law of New Hampshire, that aj 


deed could not be successfully at- 
tacked on the ground that the gran- 
tor’s wife was a subscribing witness, 
basing its opinion on’ Frink v. Pond, 
46 N. H. 125, and on the New Hamp- 
shire statute allowing husband and 
wife to testify); Carter v. Jackson, 
58 N. H. 156 (holding that, where the 
husband executes the deed as admin- 
istrator, the wife may be a compe- 
tent witness). 

91. Harvard v. Davis, 145 Ga. 580, 
89 SE 740; Morgan v. Coleman, 141 
Ga. 329, 80 SE 996; Madden v. Lamp- 
ley. 137 Ga. 555, 73 SE 825; Carolina 
Timber Co. v. Holden, 90 S. C. 470, 73 
SE 869. 

[a] Mlustrations.—(1i) An _ attor- 
ney at law, who drafts a deed for a 
grantor in which his client is named 
as grantee, is not incompetent as an 
attesting witness. Madden v. Lamp- 


Number of Witnesses. 
vided by statute that a deed of land shall be exe- 
cuted in the presence of two or more witnesses, it is 
it be attested in the manner prescribed.” 


Eaton v. | 


Cross vy. Robinson Point Lum-| 


[§§ 88-90 


holder in a grantee corporation,®* or the husband of 
the grantee,*® or the wife of the grantor.®° A mere 
indirect interest in the transaction, however, will 
not render a witness incompetent.” 
jurisdictions a witness is not disqualified by interest 
where he is competent to testify.*? A subsequently 
acquired interest does not affect the validity of 


And in some 


In case a deed is attested by an 


incompetent witness, either through mistake or 
fraud, the defect may be supplied by a court of 


If it is pro- 


validity of such an instrument that 
A single 


ley, 137 Ga. 555, 73 SE 825. (2) That 
an attorney prosecuted to judgment a 
suit on a note, the payment of which 
was secured by deed, is held not to 
render him 4ncompetent as an attest- 
ing witness to a deed executed pur- 
suant to Civ. Code (1910) § 6037, and 
reconveying the property to the debt- 
or for the purpose of levy and sale 
}under such judgment. Morgan v. 
Coleman, 141 Ga. 329, 80 SE 996. (3) 
| Also an attorney at law who will par- 
ticipate in fees to be paid to his firm 
|}as compensation for services ren- 
dered in negotiating a loan involved 
in the transaction has not such a di- 
rect pecuniary interest as disqualifies 
him from acting as a witness to the 
deed. Harvard v. Davis, 145 Ga. 580, 
89 SE 740. (4) The right to commis- 
sions on a sale does not disqualify 
a person from acting as a subscribing 
witness to a deed. Carolina Timber 
co% v. Holden, 90 S. C. 470, 73 SE 

92. Halla v. Cowden, 170 Fed. 559, 
95 CCA 325; Austin v. Southern Home 
Bldg., etc., Assoc., 122 Ga. 439, 50 SE 
382. See Cross v. Robinson Point 
Lumber Co., 55 Fla. 374, 46 S 6, 15 
AnnCas 588 (holding a witness com- 
petent under a statute removing dis- 
|ability because of interest). But 
compare Chattanooga Third Nat. 
Bank y. O’Brien, 94 Tenn. 38, 41, 28 
SW 293 (holding that a person’s com- 
petency is not affected by a statute 
providing that “in all civil actions 

. no person shall be incompetent 
to testify . because of the disa- 
bilities of ‘coverture”). 

[a] Alaska.—Under Civ. Code (31 
St. p 503 § 82) which requires deeds 
to be “executed in the presence of 
two witnesses,” such witnesses need 
not be disinterested persons, the 
ancient rules so requiring being 
based on the fact that, under the law 
at that time, interested persons were 
not competent to testify in court to 
such execution in case of any con- 
troversy respecting it, which law has 
been generally abrogated in Alaska. 
Halla v. Cowden, 170 Fed. 559, 95 CCA 


325. 
Carter v. Corley, 23 Ala. 612. 
[a] Subsequently acquired inter- 
est in note for purchase Pe ae —Car- 
ter v. Corley, 23 Ala. 61 


© 
9 


| 94 Smith v. Chapman, 4 Conn. 344. 
95. Conn.—Merwin v. Camp, 3 
Conn. 35. 
Ga.—Reinhart v. Miller, 22 Ga. 402, 
68 AmD 506 


La.—Rowson v. Barbe, 51 La. Ann. 
347, 25 S 139; Langley v. Burrows, 15 
La. Ann. 392. 

Mich.—Watson v. Peters, 26 Mich. 
508. 

Minn.—Meighen v. Strong, 6 Minn. 
177, 80 AmD 441. 

N. H.—Salvage v. Haydock, 68 N. 
| H. 484. 44 A 696; Cram vy. Ingalls, 18 
| N. H. 613; Stone v. Ashley, 13 N. H. 
38; French v. French, 3 N. H, 234; 
Thompson v. Bennet, Smith 327 - 
| Oh-—Patterson v. Afstee ai? 
Courcier v. Graham, 1 Oh. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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witness may be sufficient in ease the statute so pro- 
vides,?® and it has been held that, where two wit- 
nesses are required, the second witness may be 
added after the execution of the deed.*? But, al- 
though a deed may by reason of defective attesta- 
tion fail to pass a legal title, yet it may operate 
to vest an equitable title in the grantee.°® 

{[§ 91] d. Necessity of Request by Grantor. 
While a statute providing that a deed shall be 


proved by attesting witnesses imports that they | 


must sign at the request of the grantor,®® yet an 
attestation may be sufficient where persons, although 
not expressly requested by the grantor, write their 
names as witnesses in the presence and with the 
knowledge of both grantor and grantee and the deed 
is delivered to and accepted by the latter.1 A person 
has no right, however, to make himself a subseribing 
witness in the absence of any request or knowledge 
on the part of the grantor, and after he has re- 
fused to acknowledge the deed.? 

[§ 92] e. Presence of Witness. It is not neces- 
sary that the parties to a deed sign the same in the 
presence of the attesting witnesses unless so re- 
quired by statute, it being a sufficient execution if 
the former acknowledge the instrument in the 
presence of the latter. Nor need the witnesses sign 
in the grantor’s presence.* Proof of execution, 
however, is insufficient where it does not appear that 
the grantor either signed or acknowledged the deed 
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in the presence of the witnesses.5 

[§ 93] 5. Revenue Stamps. The affixing of a 
revenue stamp to a deed is not essential to the 
validity of such an instrument,* unless there has 
been an intention to evade the revenue law.? Fur- 
ther, a stamp is not essential to the validity of a 
deed delivered after the repeal of a stamp act, al- 
though the instrument was executed before such 
repeals And where a deed was made within the 
Confederate lines during the Civil war it was held 
not to be void for want of a stamp required by 
the United States laws.° Again the fact that a 
Mexican title document was written on unstamped 
paper is not fatal to its validity.2° Under the act 
of 1862 it has been held that a conveyance based 
upon a consideration of natural love and affection 
did not require a stamp.1# 

Time of affixing. The want of a stamp in a deed 
has been held to be properly supplied where it was 
subsequently affixed thereto and the penalty pre- 
seribed by the act of congress was paid.?® 

Amount. It would seem that it is proper to base 
the amount of stamps upon the actual rather than 
the nominal consideration of the deed,'* although 
where the amount of stamps required by the act was 
proportioned to the amount of the consideration 
money, it was held that the act would be complied 
with by affixing stamps according to the sum named 
in the deed, although the real consideration | was 


R. I—Kenyon v. Segar, 14 R. IL. 8. Nebr.—Mulloy v. Ingalls, 4 
490. ; Nebr. 115. 

Ss. C—Jones v. Crawford, 26 S. C. N. Y.—Jackson v. Phillips, 9 Cow. 
L. 373; Craig v. Pinson, 25 S. C. L./ 94. 
eo Allston v. Thompson, 25 S. C. L. : Se Py deed v. White, 29 S. C. 170, 
f13 

Vt.—Day v. Adams, 42 Vt. 510. Tenn.—Tate v. Lawrence, 11 Heisk. 

Compare Carson vy. Thompson, 10 | 503, 0. 


Wash. 295, 38 P 1116 (holding that 
a deed may be entitled to record as 
to some of the grantors, although 
there are not two witnesses to each 
signature, as is contemplated by the 
laws in force at the time, and as 
will constitute a notice to subsequent 
purchasers when recorded). 

96. Purser v. Smith, (Ala.) 76 S 
931; McCreary v. Jackson Lumber 
Co., 148 Ala. 247, 41 S 822; Kentucky 
Bank v. Jones, 59 Ala. 123; Shirley v. 
Fearne, 33 Miss. 653, 69 AmD 375; 
Geukes v. Morrison, 31 Barb. (N. Y.) 


97. Vizard v. Moody, 119 Ga. 918, 
= nor 348; Brown v. Eastman, 16 N. 


[a] Tllustration.—Where a deed to 
the lands located in the state was 
executed in Mississippi in 1900, at- 
tested by only one witness, and in 
1961 the maker acknowledged the 
deed in Mississippi before two wit- 
nesses, one of whom was a notary 
public, who attached his seal to his 
attestation, the instrument was en- 
titled to record in the state under 
Van Epps Code Suppl. § 6184, and 
was admissible in evidence in a trial | 
involving title to the land conveyed. | 
Vizard v. Moody, 119 Ga. 918, 47 SE 


348. 

98. Bethea v. McCullough, 195 Ala. 
480, 70 S 680; Caperton v. Hall, 83 
Ala. 171, 3 S 234; McLouth v. Rath- 
bone, 19 Oh. 21; Vattier v. Findley, 
10pm. Dec. (Reprint) 658, 1 WestLJ 


398. 

[a] Good as between the parties. 
—Lowe v. Allen, 68 Ga. 225; Munroe 
v. Baldwin, 145 Ga. 215, 88 SE 947; 
Fulton v. Priddy, 123 Mich. 298, 82 
NW 65, 81 AmSR 201. 

[b] It is evidence of an agree- 
ment to execute a valid deed. Ver- 


mont Min., ete, Co. v. Windham 
County Bank, 44 Vt. 489. 
99. Tate v. Lawrence, 11 Heisk. 
(Tenn.) 503. 
aay Clements v. Pearce, 63 Ala. 
2. Pritchard v. Palmer, 88 Hun 


412, 34 NYS 787, 2 NYAnnCas 259. ‘ 


Eng.—Parke v. Mears, 2 B. & P. 
217, 126 Reprint 1244. But see Patter 
v. Ravuthan, 28 T. L. R. 583 (hold- 
ing that the provision of § 59 of the 
Indian Transfer of Property Act of 
1882, that in a certain class of cases 
a mortgage “can be effected only by 
a registered 
the mortgagor, and attested by at 
least two witnesses,” requires that 
the witnesses should be actually pres- 
ent at and witness the execution of 
the mortgage, and that attestation 
upon the acknowledgment of the 
mortgagor is not sufficient). 

“Mr. Simon Greenleaf defines a 
‘subscribing witness’ to be one who 
was present when the instrument 
was executed, and who at that time, 
at the request or with the assent of 
the party, subscribed his name to it 
as a witness of the execution... If 
his name is signed not by himself but 
by the party, it is no attestation. 
Nor is it such, if, though present 
at the execution, he did it afterwards 
and without request [McCraw  v. 
Gentry, 3 Campb. 232], or by the 
fraudulent procurement of the other 
party. 
he should actually have seen the 
party sign, nor have been present 
at the very. moment of signing; for 
if he is called in immediately after- 
wards and the party acknowledges 
the signature to the witness and 
requests him to attest it, this will 
be deemed part of the transaction, 
and therefore a sufficient attestation. 
1 Greenl. Ev., sec. 569." Tate v. 
Lawrence, supra. 

fa] It unnecessary for sub- 
scribing witnesses to sign in the 
presence of each other and of the 
grantor. Little v. White, 29 S. C. 
170, 7 SE 72. But see Dolin v. Gard- 
ner, 15 Ala. 758 (where such require- 
ment was statutory). 

4. Link v. Connell, 48 Nebr. 574, 
67 NW 475. 

& Poole v. Jackson, 66 Tex. 380, 1 
Sw. 75. 

6. U. S—Dowell v. Applegate, § 
Fed. 698, 7 Sawy. 239; Kinney v. Con- 


instrument signed by! 


But it is not necessary that! 


solidated Virginia Min. Co., 14 F. Cas. 
No. 7,827, 4 Sawy. 382. 
Colo.—Trowbridge v. Addoms, 23 
Colo. 518, 48 P 535. 
Ill.—Thompson vy. Calhoun, 216 Ill. 
161, 165, 74 NE 775 [cit Cyc]. 


Iowa.—Dorr Caitle Co. v.. Des 
Moines Nat. Bank, 127 Iowa 153, 98 
NW 918, 102 NW 836, 4 AnnCas 


619; 
Md.—Carson y. Phelps, 40 Md. 73. 


Mich.—Taft v. Simpson, 125 Mich. 
206, 84 NW 77. 2 
N. Y.—Moore v. Moore, 47 N. Y, 


467, 7 AmR 466; Dady v. O’Rourke, 61 
App. Div. 529, 70 NYS 694; Cagger 
v. Lansing, 57 Barb. 421 [rev on other 
grounds 43 N. Y. 550]. 

Pa.—Tripp v. Bishop, 56 Pa. 424 

Tex.—Kanner vy. Startz, (Civ. A.) 
203 SW 603; Carothers v. Covington, 
(Civ, A.) 27 SW. 1040. ‘ 

{a] The act rendering the record 
void where the deed was not stamped 
was held not: (1) To affect the va- 
lidity of the instrument. Dowell vw. 
Applegate, 7 Fed. S81, 7 Sawy. 232. 
(2) Or to affect a record thereof un- 
der state laws. Moore vy. Quirk, 105 
Mass. 49, 7 AmR 499. 

7. Dowell v. Applegate, $8 Fed. 698, 
7 Sawy. 289; U. S. v. Griswold, § Fed. 
556, 7 Saw 311; Carson vy. Phelps, 40 
Md. 73; Cagger v. Lansing, 57 Barb. 
CN. Y.) 421 [rev on other grounds 
43 N.Y. 5501. 


8. Burton v. Shotwell, 13 Bush 
(Ky.) 271. 
[a] A deed was properly stamped 


as an agreement, where it was given 
merely to correct a prior conveyance 
which was not subject to stamp duty, 
and was not subject to the ad valo- 
rem stamp duty as for land sold un- 
der the act of July 1, 1862. Greve v. 
Coffin, 14 Minn. 345, 100 AmD 229. 

9. Susong v. Williams, 1 Heisk. 
(Tenn.) 625. 

10. Sheirburn v. Hunter, 21 F. Cas. 
No. 12,744, 3 Woods 281. 

11. Mercer v. Mercer, 29 Iowa 557 
(it should be noted that in this case 
a portion of the members of the 
court preferred to base their deci- 
sion upon the ground that the stamps 
were afterward affixed by the gran- 
tee under the. direction of the gran- 


tor). 

12. Carson v. Phelps, 40 Md. 73; 
| Lerch v. Snyder, 112 Pa. 161, 4 A 336. 
| 13s U.S. v. Griswold, § Fed. 556, 
hy Sawy. 311. 
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such sum in gold and worth more than the legal 


tender notes2* 
Canceling. The validity 


14. Hall v. Jordan, 19 Wall. (U. S.) 
271, 22 L. ed. 47. Compare Fraser v. 
Robinson, 42 Miss. 121 (where a con- 
sideration based upon Confederate 
notes was reduced by the stamp offi- 
eer to its value in United States 
treasury notes, and stamps to such 
amount affixed, and the court held 
that the presumption of the law was 
that it bore all the stamps which the 
law required). 

15. Dowell v. Fed. 
$8, 7 Sawy. 333. 

is. Cross references: 
Presumption of delivery see infra §§ 

492-498. 

Proof of delivery see infra §§ 524, 

541-548. 

17. U. S—Parmelee v. 
Wall. 81, 18 L. ed. 542; Younge v. 
Guilbeau, 3 Wall. 636, 18 L. ed. 262; 
Tompkins v. Wheeler, 16 Pet. 106, 10 
L. ed. 903; Johnson v. North Star 
Lumber Co., 206 Fed. 624, 125 CCA 
118; Johnston v. Kramer, 203 Fed. 
738; Carr v. Hoxie, 5 F. Cas. No. 2,438, 
5 Mason 60; U. S. v. Planter, 27 F. 
Cas. No. 16,054, Newb. 262. 


vester Co., 179 Ala. 563, 60 S 841; 
Culyer vy. Carroll, 175 Ala. 469, 57. S 
767, AnnCasi914D 103; Gulf Red Ce- 
dar Co. v. Cranshaw, 169 Ala. 606, 53 


oc 


Applegate, T 


Simpson, 5 


S 812; Fitzpatrick v. Brigman, 130 
Ala. 450, 30 S 500; Williams v¥. Arm- 


strong, 130 Ala. 389, 30 S 553; Frisbie 
v. McCarty, 1 Stew. & P. 56. 

Ark—McBroom vy. McBroom, 180 
SW 210; Faulkner v. Feazel, 113 Ark. 
289, 168 SW 568; Ressell v. May, 77 
Ark. 89, 90 SW 617; Miller v. Physick, 
24 Ark. 244. 

Cal.—Lewis v. Burns, 122 Cal. 358, 
55 P 132; Harris v. Harris, 59 Cal. 
620; Fitch v. Bunch, 30 Cal. 208; 
Nelson v. Thomas, (A.) 172 P_ 398; 
Drinkwater v. Hollar, 6 Cal. A. 117, 91 
P 664; Daneri v. Gazzola, 2 Cal. A. 
351, 83 P 455. 

Colo.—Richner vy. Brisbane, 19 Colo. 
385, 35 P 740; Rittmaster vy. Bris- 
bane, 19 Colo. 371, 35 P 736. 

Conn.—Wiley v. London, etce., 
Ins. Co., $9 Conn. 35, 92 A 678; ful 
house v. Dunning, 7 Conn. 139, 

Del.—Hitchens vy. Ellingsworth, 28 


Del. 497, 94 A 903; Doe v. Beeson, 7 
Del. 246; Pennel v Weyant, 2 Del. 
501; Porter v. Buckingham, 2 Del. 
197. 

i C.—Austin v. Fendall, 9 D. C. 


Fla—Parken v. Safford, 48 Fila. 
290, 296, 37 S 567 [cit Cyc]; Ellis v. 
Clark, 39 Fla. 714, 28 S 410; Loubat 
v. Kipp, 9 Pla. 60. 

Ga.—Chambers vy. Wesléy, 113 Ga. 
343, 38 SE 848; Stallings v. Newton, 
110 Ga. 875, 36 SE 227; Maddox v. 
Gray, 75 Ga. 452; Black v. Thornton, 
31 Ga. 641; Reid v. Butt, 25 Ga. 28; 
Qliver v. Stone, 24 Ga. 63. 

Ida. Bowers v. Cottrell, 15 Ida. 
221, 96 P 936. 

thl.—Rotes w. Rotes, 277 Ill. 183, 
115 NE 116; Fleming v. Reheis, 275 
Til. 132, 113 NE 923; Shipley v. Ship- 
ley, 274 Ill. 506, 113 NE 906; Schultz 
v. Schultz, 274 Ill. 341, 113 NE 638; 
Van Zanten v. Van Zanten, 269 Il. 
491, 109 NE 986; Little v. Eaton, 267 
Til. 623, 108 NE 727; Hathaway. v. 
Cook, 258 Ill. 92, 101 NE 227; Sexton 
v. Merchants’ L. T.i€o., 257 Tl. 551, 
101 NE 56; Stevens v. Stevens, 256 
In. 140, 99 NE 917; Hill v. Kreiger, 
250 Ill, 408, 95 NE 468; Riegel. v. 
Riegel, 243 Il. 626, 90 NE 1108; Hol- 
lenbeck v. Hollenbeck, 185 Ill. 101, 57 
NE 36; Pratt v. Griffin, 184 Ill, 514, 
56 NB 819; Provart v. Harris, 150 Il. 
40, 36 NE 958; McDonald v. Minnick, 
147 Ill. 651, 35 NE 367; Robinson vy. 


of a conveyance. on 
which a stamp is not eanceled is not affected by an 
act imposing a penalty for failure to cancel a 
stamp placed on such an instrument.*® 
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TES a 


general rule that it is essential to the validity of a 


seribed shall be 


Robinson, 116 Ill. 250, 5 NE 118; 
Dickerson v. Merriman, 100 Ill. 342; 
Stiles v. Probst, 69 Ill. 382; Roun- 
tree vy. Little, 54 Tl, 323; Blake v. 
Fash, 44 Ill. 302; Jayne v. Gregg, 42 
Ill. 413; Bull v. Griswold, 19 Ill, 631; 
Ferguson y. Miles, 8 Ill. 358, 44 AmD 
702; Doe v. Herbert, 1 Ill. .354, 12 
AmD 192; Desmond y. Lanphier, 86 
eget 101 [aff 187 Tl. .370, 58 NE 


Ind.—Pennsylvania Mortg. Trust 
Co. v. Moore, 150 Ind. 465, 50 NE 72; 
Rogers v. Bich, 146 Ind. 235, 45 NE 


193; Colee v. Colee, 122 Ind. 109, 23 


NE 687, 17. AmSR 345; Scobey v. 
Walker, 114 Ind. 254, 15 NE 674; 
Sims v. Smith, 99 Ind. 469, 50 AmR 
99; Fitzgerald v. Goff, 99 Ind. 28; 
Vaughan v. Godman, 94 Ind. 191; Nye 
v. Lowry, 82 Ind. 316; Tharp v. Jar- 
rell, 66 Ind. 52; Dearmond v. Dear- 
mond, 10 Ind. 191; Fletcher v. Man- 
sur, 5 Ind. 267; Koons v. Burkhart, 
(A.) 119 NE 820; Smithson v. Bouse, 
(A.) 118 NE 970; Schaffner v. Voss, 
46 Ind. A. 551, 93 NE 235; Pethel v. 
Pethel, 45 Ind. A. 664, 90 NE 102. 
lowa.—Bartemeier v. Central Nat. 
F. Ins. Co., 160 NW 24; Richards v. 
Moran, 137 Iowa 220, 114 NW 1035; 
Shetler v. Stewart, 133 Iowa 320, 107 
NW 310, 110 NW 582; Erler v. Erler, 
124 Iowa 726, 100 NW 856; Guernsey 
y. Black Diamond Coal, etc., Co., 99 
Iowa 471, 68 NW 777; Golden Vv. Har- 
desty, 938 Iowa 622, 61 NW 913; Otto 
v. Doty, 61 Iowa 23, 15 NW 578; Rob- 
inson v. Gould, 26 Iowa 89; Henry 
County v. Bradshaw, 20 Iowa 355. 
Sanderson v. Sanderson, 91 
‘ 98, 136 P 791; Nay v. Mograin, 
33, Ban 75; Clark v. Akers, 16 Kan. 

Ky—Ball v. Sandlin, 176 Ky. 537, 
195 SW 1089; Kirby v. Hulette, 174 
Ky. 257, 192 Sw 63; Dunbar v. Mead- 
ows, 165 Ry. 275, 176 SW 1167; Cates 
v. Cates, 152 Ky, 47, 153 SW 10; At- 
kins v. Globe Bank, ete., Co., 124 SW 
879; White v. Holden, 118 SW 995; 
Myers vy. Brown, 110 SW 402, 33 KyL 
525; Weisiger v. Mills, 91 SW 689, 28 
KyL 1208; Sutton vy. Gibson, 119 Ky. 
422, 84 SW 335, 27 KyL 111; Colyer 
v. Hyden, 94 Ky. 180, 21 SW 868, 15 
KyL 101; Ford v. Gregory, 10 B. Mon. 
175; Speed v. Brooks, 7 J. J. Marsh. 
119; Hughes v. Easten, 4 J. J. Marsh, 
572, 20 AmD 230; Breckenridges v. 
Todd, 3 T. B. Mon. 52, 16 AmD 83; 
mecpanna v. Brown, Litt. Sel. Cas. 

59. 

Me.—Egery v. Woodard, 56 Me. 45; 
Loomis v. Pingree, 43 Me. 299; Sweet- 
ser yv. Lowell, 33 Me. .446; Jackson 
v. Sheldon, 22 Me. 569. 

Ma.—Renehan y. McAvoy, 116 Md. 
356, S1 A. 586, 38 LRANS 941; Hearn 
v. Purnell, 110 Md. 458,72 A 906; 
Henderson v. Baltimore, 8 Md. 352; 
Barry v. Hoffman, 6 Md. 78; Stew- 
art v. Redditt, 3 Md. 67; Clarke v. 
Ray, 1 Harr. & J. 318. 

Mass.—Warner v. Bull, 13. Metce. 
1; Waugh vy. Riley, 8 Mete. 290; 
Fay v. Richardson, 7 Pick. 91; Har- 
risen vy. Phillips Academy, 12 Mass. 
456; Maynard vy. Maynard, 10 Mass. 
456, 6 AmD 146; Hatch v. Hatch, 9 
Mass. 307, 6 AmD 67: Fairbanks v. 
Metcalf, 8 Mass. 230. 

Mich.—Pollock v. McCarty, 164 NW 
391; Broffee v. Le Fils, 183 Mich: 100. 
149 NW 1028; Bisard v. Sparks, 133 
Mich. 587, 95 NW _ 728; Reason. v. 
Jones, 119 Mich. 672, 78 NW_ 899; 
Lyon_v. Lyon, 76 Mich. 610, 43 NW 
586; Loekwood v. Bassett, 49 Mich. 
546, 14 NW 492; Cullough v. Day, 45 
Mich. 554, 8 NW 535; Martz v. Egge- 
mann, 44 Mich. 430, 6 NW 873; Eaton 

Trowbridge, 38 Mich. 


454; ° 


deed that there should be a delivery of the instru- 
ment.** Where, however, it is expressly declared by 
statute that a deed recorded within the time pre- 


operative and have binding effect 


Thatcher v. St. Andrews’ Church, 37 
Mich. 264; Blanchard v. Tyler, 12 
Mich. 339, 86 AmD 57. 

Minn.—Goswitz v. Jefferson, 123 
Minn. 293, 1483 NW 720; Comer v. 
Baldwin, 16 Minn. 172. 

Miss.—Cocks v. Simmons, 57 Miss. 
183; Harkreader v. Clayton, 56 Miss. 
383, 31 AmR 369; Morgan v. Hazle- 
hurst Lodge, 53 Miss. 665; Jelks v. 


Barrett, 52 Miss. 315; Johnson vy. 
Brook, 31 Miss. 17, 66 AmD 547; 
Wall v. Wall, 30 Miss. 91, 64 AmD 


147; Armstrong v. Stovall, 26 Miss. 


| 275; Anderson v. Lewis, Freem. 178. 


Mo.—Schooler vy. Schooler, 258 Mo. 
83, 167 SW 444; Donaldson v. Donald- 
son, 249 Mo. 228, 155 SW 791; Terry 
v. Glover, 235 Mo. 544, 139 SW 337; 
Chambers vy. Chambers, 227 Mo. 262, 
127 SW 86, 137 AmSR 567; Seibel v. 
Higham, 216 Mo. 121, 131, 115 SW 
987, 129 AmSR 502; Peters v. Berke- 
meier, 184 Mo. 393, 883 SW 747; Doh- 
men vy. Schlief, 179 Mo. 593, 78 SW 
799; McNear v. Williamson, 166 Mo. 
358, 66 SW 160; Hall v. Farmers’, etc., 
Bank, 145 Mo, 418, 46 SW 1000; Hah 
v. Hall, 107 Mo. 101, 17 SW 811; Ty- 
ler v. Hall, 106 Mo. 313, 17 SW 3819, 
27 AmSR 337; Allen v. De Groodt, 


1105 Mo, 442, 16 SW 494, 1049; Sneath- 
en v. Sneathen, 104 Mo. 201, 16 SW 


497, 24 AmSR 326; Standiford v. 
Standiford, 97 Mo. 231, 10 SW 836, 3 
LRA 299; Scott v. Scott, 95 Mo. 300, 8 


Sw 161 : 

Nebr.—Roepke v. Nutzmann, 95 
Nebr. 589, 146 NW 939; Brown v. 
Westerfield, 47 Nebr. 399, 66 NW 439, 
53 AmSR 532; Roberts v. Swearingen, 
8 Nebr. 363, 1 NW 305; Schneider v. 
verien, 5 Nebr. (Unoff.) 246, 97 NW 

N. H.—wWarren v. Swett, 31 N. H. 
332; Peavey v. Tilton, 18 N. H. 151, 
45 AmD 365; Buffum v. Green, 5 N. 
H. 71, 20 AmD 562; Canning v. Pink- 
ham, ‘1 N. Hi. 353 

N. J.—Den. v. ‘Farlee, 21 N. JicL. 
279; Folly v. Van Tuyl, 9 ON J. [Ee 
153; Den v. Monjoy, 7 N..J. L. 173; 
Moore v. Riddle, 82 N. J. Eq. 197, 87 
A 227; Rennebaum vy. Rennebaum, 79 
N. J. Eq. 654, 83 A 1118 [aff 78 N. J. 
Eq. 427, 79 A 309]; Cannon v. Cannon, 
26 N. J. Eq. 316; Black v. Shreve, 13 
N. J. Eq. 455; Commercial Bank v. 
Reckless, 5 N. J. Eq. 430 [rev on 
other grounds 5 N. J. Eq. 650]; Craw- 
ford v. Bertholf, 1 N. J. Eq. 458. 

N. Y¥.—Kochler v. Hughes, 148 
N.Y. 507, 42 NE 1051; Cussack v. 
Tweedy, 126 N. Y. 81, 26 NE 1033 [aff 
56 Hun 617, 11 NYS 16]; Remington 
Paper Co. v. O’Dougherty, 81 N. Y. 
474; Mitchell v. Bartlett, 51 N. Y. 
447 [aff 52 Barb. 319]; Fisher v. Hall, 
41 N. Y. 416; Peo. v. Bostwick, 32 
N. Y. 445 [aff 43 Barb. 9]; Robinson 
v. Wheeler, 25 N. Y. 252; Ford v. 
James, 2 Abb. Dec. 159, 4 Keyes 300; 
Ford v.' Gale, 155 App. Div. 675, 140 
NYS 541; Coventry v. McCreery, 144 
App. Div. 68, 128 NYS 765; Satterly 
v. Dewick, 131 App. Div. 909 mem, 
115 NYS 1143 mem; Satterly v. De- 
wick, 129 App. Div. 701, 114 NYS 354 
[aff 197 N. Y. 590 mem, 91.NE 1120 
mem]; Hoy v. Hubbell, 125 App. Div. 
60, 109 NYS 301; Best v. Brown, 25 
Hun 223 [eit Coke Litt. p 171]; Har- 
ris v. Norton, 16 Barb. 264; Roosevelt 
v. Carow, 6 Barb. 190; Evans v. Ey- 
ans, 69 Misc. 86, 125 NYS 960; Burn- 
ham v. Burnham, 58 Misc. 385, 111 
NYS 252; Bosea v. Lent, 44 Misc. 437, 
90 NYS 41; Gilbert v. North American 
F. Ins. Co.; 23 Wend. 43, 35 AmD 5438; 
Chureh v. Gilman, 15 Wend. 656, 30 
AmD 82; Jackson v. Leek, 12 Wend. 
105; Clark v. Gifford, 10 Wend. 310; 
Jackson v. Richards, 6 Cow. 617; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 94-95] 


from the time of its date, delivery is dispensed 
Further, where a grantee accepts a deed 
in the belief that it has been legally delivered and 
oceupies the premises thereunder, making expendi- 
tures upon the faith of the conveyance to him, he 


with.1§ 


may acquire an equitable title.?® 
[§ 95] 2. Sufficiency—a, In 


Jackson v. Phipps, 12 Johns. 418; 
Jackson v. Bard, 4 Johns. 230, 4 AmD 
267; Jackson vy. Schoonmaker, 2 
Johns. 230; Jackson v. Dunlap, 1 
Johns. Cas. 114, 1 AmD 100; Souver- 
bye v. Arden, 1 Johns. Ch. 240. 

N. C.—Fortune v. Hunt, 149 N. C. 
358, 68 SE 82; Perry v. Hackney, 142 
N. C. 368, 55 SE 289, 115 AmSR 741, 9 
AnnCas 440; Vaughan v. Parker, 112 
N. = 96, 16 SE 908; Bailey v. Bailey, 
52 N. C. 44; Goodson v. Whitfield, 40 
N. C. 163; Kirk v. Turner, 16 N.C. 
14; Morrow v. Williams, oa N. C. 263; 
McKee v. Hicks, 13 N. 3/379; Ward 
v. Ward, 3 N. C. 226. 

Oh.—Williams v. Sprigg, 6 Oh. St. 
585; Hammell v. Hammell, 19 Oh. 17; 
Shirley v. Ayres, 14 Oh. 307, 45 AmD 
546; Hood v. Brown, 2 Oh. 266. 

Okl.—Jameson v. Goodwin, 170 P 
241;' Daniel v. John P. London Co., 
44 Okl. 297, 144 P 596; McCuan v. 
Gordon, 44 Okl. 254, 144 P 348; Hun- 
ter Realty Co. v. Spencer, 21 Okl. 155, 
95 P 757, 17 LRANS Lie Powers v. 
Rude, 14 Okl. 881, 79 P 8 

Or.—Fain v. Smith, ia Or. 82, 12 P 
365, 58 AmR 281. 

Pa.—Donnelly v. Rafferty, 172 Pa. 
587, 338 A 754; Duraind’s App., 116 Pa. 
93, 8 A 922; Cover v. Manaway, 115 
Pa. 338, 8 A 393, 2 AmSR 552; Arrison 
v. Harmstead, 2 Pa. 191; Clauer v. 
Clauer, 22 Pa. Super. 395; Kyte v. 
Kyte, 8 Kulp 1; Brolasky v. Furey, 
foyer 428. 


C.—Coln v. Coln, 24 S. C. 596; 
McKenzie v. Roper, 38 SIG = 306; 
McCants v. McConnell, 8 S. C. 1990; 
McDowel v. Chambers, 20 8. %. Ea. 
347, 47 AmD 539; Dawson v. Dawson, 
14 8. Cc. Eq. 24 43. 

Ss. D.—Reid v. Gorman, 37S.» D. 
314, 158 NW 780. 
Tenn.—Wilson v. Winters, 108 


Tenn. 398, 67 SW 800; Mosby v. Ar- 
kansas, 4 Sneed 824; Alexander v. 
Bland, Cooke 431; Trafford v. Austin, 
38 Tenn. Ch. 492. 

Tex.—Koppelmann v. Koppelmann, 
94 Tex. 40, 57 SW 570; McLaughlin 
v. MeManigle, 63 Tex. 553; East Line, 
etc., R. Co. v. Garrett, 52 Tex. 133; 
Tuttle v. Turner, 28 Tex. 759; Walk- 
er v. Renfro, 26 Tex. 142; Spotts v. 
Whitaker, (Civ. A.) 157 SW 422; Wil- 
liams v. Neill, (Civ. A.) 152 SW 693; 
Walker v. Erwin, 47 Tex. Civ, A. 637, 
106 SW 164; Gonzales v. Adoue, (Civ. 
A.) 56 SW 543 [rev on other grounds 
94 Tex. 120, 58 SW 951]. 

Utah.—Peck v. Rees, 7 Utah 467, 
27 P 581, 13 LRA 714. 

Vt.—Paddock v. Potter, 67 Vt. 360, 
31 A 784; Dwinell v. Bliss, 58 Vt. 353, 
5 A 317; Stiles v. Brown, 16 Vt. 563; 
Pratt v. Holman, 16 Vt. 530; Har- 
rington v. Gage, 6 Vt. 582; Denton 
v. Perry, 5 Vt. 382; Ward v. Morril, 
1 D. Chipm. 822, 

Va.—Leftwich v. Barly, 115 Va. 
328, 79 SEH 384; Harman v. Oberdor- 
fer, 33 Gratt. (74 Va.) 497; Raines v. 
Walker, 77 Va. 92; Summers v. Darne, 
31 Gratt. (72 Va.) 791. 

Wash.—Atwood v. Atwood, 15 
Wash, 285, 46 P 240; Healy v. Sew- 
ard, 5 Wash. 319, 81 P 874; Richmond 
a eae 4 Wash. 337, 30 P 241, 31 

W. Va.—Campbell v. Fox, 68 W. Va. 
484, 69 SE 1007; Garrett v. Goff, 61 
W. Va. 221, 56 SE 351; Lang v. Smith, 
87 W. Va..725,.17 SE 218. 

Wis.—Curry v. Colburn, 99 Wis. 
319, 74 NW 778, 67 AmSR 860; Flan- 
nigan v. Goggins, 71 Wis. 28, 36 NW 
846; Wheeler v. Single, 62 Wis. 380, 
22 NW 569; Eiden v. Biden, 41 Wis. 
460; Kenosha City Bank v. McClellan, 
21 Wis. 112; Hinchliff v. Hinman, 18 
Wis. 130. 

Eng.— Goddard's Case, 2 Coke 4b, 
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thing which clearly manifests the intention of the 
grantor that his deed shall presently become opera- 
tive and effectual, that he loses control over it, and 
that the grantee is to become possessed of the estate, 
constitutes a sufficient delivery.*° It is obvious that 


this rule rests upon the intention of the grantor,?+ 


General. Any 


76 Reprint 396. 

Pr. Edw. Isl.—Pope v.. Crown Lands 
Comrs., 1 Pr. Edw. Isl. 414. 

“It is elementary to say, that a 
delivery is essential to the validity 
of a deed.” Kirby v. Hulette, 174 
Ky. 257, 264, 192 SW 63. 

“Delivery is not only essential but 
it is the final act that consummates 
the deed. Delivery by the grantor to 
the grantee with the intent to pass 
the title and acceptance by the gran- 
tee with the intent to take the title 
are absolue essentials in the execu- 
tion of a deed. Delivery may be made 
through the hands of an agent and 

Scere may be made through the 
hafids of an agent, but, in whatever 
form it is done, there must be a giv- 
ing by the grantor and a receiving by 


‘the grantee, with the mutual intent 


to pass the title from the one to the 
other.”’ Seibel v. Higham, 216 Mo. 
121, 131, 115 SW 987, 129 AmSR 502. 

18. Betts v. Union Bank, 1 Harr. & 
G. (Md.) 175, 18 AmD 283. 

19. Stonehouse v. Stonehouse, 156 
Mich. 43, 120 NW 23. 

{a] Dlustration.—Complainant ac- 
quired the equitable title to land 
where he took it in satisfaction of his 
father’s agreement to compensate 
him for remaining at home, and sub- 
sequently obtained a deed which he 
recorded, believing it to be a valid 
conveyance, holding possession under 
it for twenty years, and expending 
twelve thousand dollars in improve- 
ments. Stonehouse v. Stonehouse, 
156 Mich. 43, 120 NW 23. 

20. Kunkel v. Johnson, 268 Ill. 
442, 109 NE 279; Hill v. Krieger, 250 
111.408, 95 NE 468; Baker v. Hall, 214 
Ill. 364, 738 NE 351; Benneson v. 
Aiken, 102 Ill. 284, 40 AmR 592; In- 
gersoll v. Odendahl, 136 Minn. 428, 
162 NW 525; Fain v. Smith, 14 Or. 
82, 90,.12 P 865, 58 AmR 281; Butts 
v. Richards, 152 Wis. 318, 140 NW 
1, 44 LRANS 528, AnnCasl914C 854. 

“The delivery of a deed is accom- 
plished by the grantor’s voluntarily 
passing it to the grantee or handing 
it to some person for him, or by the 
grantor’s doing or saying something 
by means of which he discloses an 
unmistakable purpose to part with 
all control over the instrument and 
thus forever to put it out of his 
power to regain possession thereof.” 
Lg v. Fisher, 48 Or. 223, 233, 85 

“The result of the authorities is 
that, after a writing has been signed 
and sealed and acknowledged, any 
acts or words or circumstances de- 
cisive of the intenticn of the grantor 
to consummate and to part with it 
are sufficient to constitue a delivery 
and give it validity as a deed.” Foote 
v. Lichty, 60 Or. 542, 546, 120 P 398 
{quot Fain v. Smith, supra]. 

“It must appear, in order to consti- 
tute a good delivery, that the grantor 
intended to part with the title to the 
propery described in the deed, and 
that he parted with the deed by plac- 
ing it beyond recall.” Central Trust 


Co. v. Stoddard, 4 Cal. A. 647, 649, 
88 P 806. 
21. Ala.—Tarwater v. Going, 140 


Ala. 273, 37 S 330. 

Ark.—Bray v. Bray, 201 SW 281. 

Cal.—Hefner v. Sealey, 175 Cal. 18, 
164 P 898; ere v. Kidd, 170 Cal. 
631, 151 P 1, AnnCasi916E 703; Bias 
v. Reed, 169 Cal. 33, 145 P 576; ‘Black 
v. Sharkey, 104 Cal. 279, 37 ’P 939; 
ence v. Piercy, 18 Cal. A. 751, 124 
P 561; Melvin v. Melvin, 8 Cal. A. 
684, 97 P 696; Holmes v. velananes 
Gold Min., ete., Co., 5 Cal, A. 659, 91 
London, F, 


P 160. 
Conn,—Wiley v, etc., 


as manifested by the circumstances surrounding the 


Ins. Co., 89. Conn. 35, 92 A 678. 

Del.—Hitchens vy. Ellingsworth, 28 
Del. 497, 94 A 903. 

Ida.—Flynn y. Flynn, 17 Ida. 147, 
104 P 1030. 

Ill.—Newman v. Workman, 119 NH 
967; Fitzgerald v. Daly, 119 NE 911; 
German-American Nat. Bank vy. Mar- 
tin, 277 Ill. 629, 115 NE 721; Schultz 
v. Schultz, 274 Ill. 341, 113 NE 638; 
Kunkel v. Johnson, 268 Ill. 442, 109 
NE 279; Little v. Eaton, 267 Ill. 623, 
108 NE 727; Latshaw v. Latshaw, 266 
Ill. 44, 107 NE 111; Hathaway v. Cook, 
258 Ill. 92, 101 NE 227; Hoyt v. Nor- 
thup, 256 Ill. 604, 100 NE 164; Ack- 
man. v. Potter, 239 Ill. 578, 88 NE 
231; Benner vy. Bailey, 234 Ill. 79, 84 
NE 638; Blankenslip v. Hall, 233 Ill. 
116, 84 NE 192, 122 AmSR 149; Noble 
v. Fickes, 230 Ill. 594, 82 NE 950, 13 
LRANS 12038, 12 AnnCas 282. 

Ind.—Reed v. Robbins, 58 Ind. A. 
659, 108 NE 780; Pethel v. Pethel, 45 
Ind. A. 664, 90 NE 102; Franklin Ins. 
Co. v. Fesit, 31 Ind. A. 390, 68 NE 188. 

Iowa.—Dolph v. Wortman, 168 NW 
252; In re Bell, 150 Iowa 725, 130 
NW 798; Schurz v. Schurz, 128 NW 
944; Sheldon vy. Crane, 146 Iowa 461, 
125 NW 238; Brown v. North, 141 
Iowa 215, 119 NW 629; Kneeland v. 
Cowperthwaite, 138 Iowa 193, 115 NW 
1026; Creveling v. Banta, 138 Iowa 47, 

—Bruce_v. 


115 NW 598. 

Kan. Mathewson, 97 
Kan. 466, 155 P 787. 

Ky.—Ball v. Sandlin, 176 Ky. 537, 
195 SW 1089; Justice v. Peters, 168 
Ky. 588, 182 SW 611. 

Mich.—Burk v. Sproat, 96 Mich. 
404, 55 NW 985; Dikeman vy. Arnold, 
71 Mich, 656, 40 NW 42. 

Minn.—O’Rourke v. O’Rourke, 130 
Minn. 292, 153 NW 607. 

Mo.—Coulson y. Coulson, 180 Mo. 
709, 79 SW 473; Tyler v. Hall,- 106 
Mo. 313, 17 SW 319, 27 AmSR 337. 

Nebr. Flannery v. Flannery, 99 
Noe 557, 156 NW 1065. 

J.—Rennebaum v. Rennebaum, 
79 Nu J. Eq. 654, 83 A 1118 [aff 78 
N.. J. Eq. 427, 79 ‘A 309]. 

N. Y.—Ten Eyck v. Whitbeck, 156 
N. Y.. 341,50 NE 963, 170 N. Y. 
564 mem, 62 NE 1101 mem [aff 55 
App. Div. 165, 66 NYS 921]. See Ten 
Eyck v. Whitbeck, 1385 N. Y. 40, 31 
NE 994, 31 AmSR 809 [rev 15 NYS 
418]; Ten Eyck v. Whitbeck, 69 Hun 
450, 23 NYS 463; Brackett v. Barney, 
28 N. Y. 333; Ford v. James, 2 Abb. 
Dec. 159, 4 Keyes 300; Perry v. Perry, 
170 App. Div. 525, 155 NYS 954; Cov- 
entry v. McCreery, 144 App. Div. 68, 
128 NYS 765; Hamlin v. Hamlin, 51 
Mise. 111, 100 NYS 701 [aff 117 App. 
Div. 498, 102 NYS 571 (rev_on other 
grounds 192 N. Y. 164, 84 NE 805)]; 


Commins v. Perry, 44 Misc. 458, 90 
NYS 92. 
N. C.—Smith v. Moore, 149 N. C. 


185, 62 SE 892. 

Okl.—Couch v. Addy, 35 Okl. 355, 
129, P 709. 

Pyeng .—Dayton v. 19. Pa, 

Tex.—Taylor v. Sanford, 193 SW 
661. [rev (Civ. A.) 150 SW 262]; 
Rushing v. Citizens’ Nat. Bank, (Civ. 
A.) 162 SW 460; Burke- Mobray Vv. 
Ellis, 44 Tex. Civ. A. 21, 97 SW 321, 

Va.—Hutchison v. Rust, 2 Gratt. 
(48 Va.) 394. 

Wash.—Showalter v. Spangle, 93 
Wash, 526, 160 P 1042. 

W. Va.—Douthat v. Roberts, 73 W. 
Va. 358. 80 SE 819; Glade Coal Min. 
Co. v. Harris, 65 W. Va. 152, 63 SE 
873; geerrett v. Goff, 61 W. Va. 221, 56 
SE 351. 
Wie —Zoerb v. Paetz, 137 Wis. 59, 


117 NW 793. 
Eng,—Gudgen y, Besset, 6 E. & B, 
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transaction.2? The question of whether or not there 
has been a delivery must therefore be determined 
upon the facts of each particular case,” and al- 
though certain principles are generally applicable, 
they do not furnish conclusive rules under all cir- 
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cumstances,“ Tt is essential to a valid mage 
that there be some act or declaration from which 
an intention to deliver may be inferred,” and this 
is true alt the grantee is of very immature 
years.“ A formal delivery is not essential;?7 


936, 88 ECL 986, 119 Reprint 1131. 

“The question of the delivery of a 
deed or other written instrument is 
ene of intention, and, to constitute 
a complete delivery thereof, the gran- 
tor must deal with it in a way evinc- 
ing an intention to part presently and 
unconditionally with all control over 
it, and that it shall take effect ac- 
cording to its terms.” Hooper v. 
Vanstrum, 92 Minn. 406, 409, 100 NW 
229. 

“The true test of delivery is not as 
to what was actually said or done or 
what became of the conveyance, but 
whether or not the grantor intended 
to reserve to himself the locus poeni- 
tentize. If he did, there is no deliv- 
ery and no present intention to di- 
vest himself of the title to the prop- 
erty.” Gulf Red Cedar Co. y. Cren- 
shaw, 169 Ala. 606, 613, 53 $ 812. 

[a] Tilustrationg—(1) The hand- 
ing over of 2 deed to the grantee 
merely for purposes of examination, 
or under a mistake, supposing it to. 
be another paper, does not pass any 
title to the grantee, for it is the in- 
tent to pass title which makes the 
delivery effective, although mere 
mental reservation of the grantor 
cannot affect the question, Zoerb v. | 
Paetz, 127 Wis. 59, 117 NW 793, (2) 
A mere*deposit of a writing, complete 
in other respects as a deed, with 4) 
person other than the one named as 
grantee or his agent, wren unaccom- 
panied with any intention of passing 
title, is not 2 delivery such as is neec- 
essary to constitute 4 deed, and the 
unzuthorized tranefer of the posses- 
sion of such writing from the deposi- 
tary to the named grantee was insuf- 
ficient to constitute a delivery, Tar- 
water y. Going, 140 Ala. 272, 37 8 220, 

22, Ala—Seay vy. Huggins, 194 
Ala. 496, 79 $ 113. 

Del —Hitchens v. Ellingsworth, 2% 
Del 497, 94 A 902, 

D. C—Walker v. Warner, 21 App. 


76. 

Til.— Schultz v. Schultz, 274 Wil. 341, 
112 NE 624; Slattery v. Keefe, 201 Il. 
483, 66 NE 265. 

Mo,—Chambers v. Chambers, 227 
Mo, 262, 127 SW 46, 127 AmSK 567. 

, ¥Y—Perry v. Perry, 170 App. 
Div, 525, 155 NYS 954; Stephenson v. 
Southerland, 150 App. Div. 275, 124 
NYS 774. 

But see Maxwell vy. Harper, 51 
Wash, 251, 98 P 746 (where it is held 
that the question of delivery or non- 
delivery of a deed is one that is gov- 
erned by the grantor’s intent as gath- 
ered from the terms of the deed it- 
self, if it can be consistently done). 

“The authorities are in accord that 
the whole question of the delivery of 
deeds is one of intent, and that such 
intent may be gathered from the cir- 
cumstances surrounding the transac- 
tion as well as from direct and posi- 
tive proof.” Criswell v. Criswell, 124 
lowa 667, 609, 116 NW 712, 

“The teat, 2s to whether or not 
@ deed has heen delivered, is the in- 
tent, with which the act or acts re- 
Med on as the equivalent or substi- 
tute for actual delivery, were done, 
and this intent is to he gathered 
from the conduct of the parties, par- 
ticularly the grantor, and all the sur- 
rounding circumstances. To consti- 
tute 4 sufficient delivery of 2 deed 
there must be a clear manifestation 
_ of the intention of the grantor, that 

the deed shall pase title at the time,” 
Coleman vy. Coleman, 216 Ill. 261, 262, 
74 NE 761. 

22. Bowers vy. Cottrell, 15 Ida. 221, 
96 P $26; Hill v. Kreiger, 250 I. 404, 
412, 95 NE 466; Chambers v. Cham- 
bers, 227 Mo. 262, 127 BW 46, 137! 
AmSE 567; Flannery v. Flannery, 99) 


a 
» 


Nebr. 557, 156 NW 1065. 

“The test in each case is the inten- 
tion with which the act or acts relied 
on as the equivalent or substitute for 
2 forma) delivery were done, and each 
case must therefore he judged by its 
facts and circumstances. he neces- 
sity of so doing and the varying con- 
clusions drawn from different states 
of facts led Mr, Justice Mulkey, tn 
the case of Weber v. Christen, 121 
Ill, 91, 11 NE 892, 2 AmSR 64, to re- 
garda ft as difficult to fully harmonize 
the decisions on any well-recognized 
principle. That is true in the sense 
that no two states of circumstances 
are exactly alike, but certain princi- 
ples upon which the conclusion must 
rest in each case are well estab- 
lished.” Hill v, Kreiger, supra. 

24. Alward vy. Lobingier, 47 Kan, 
106, 10%, 122 FP 667; Chambers v. 
Chambers, 227 Mo, 262, 127 BW 46, 
127 AmSK 567. 

“Principles which correctly solve 
the particular problem presented are 
sometimes stated in the form of gen- 
eral rules, which do not admit of unt- 
versal application.” Alward v, Lo- 
bingier, supra, 

25. Ark.—Bray. vy. ik 201 BW 
241; Faulkner y, Peazel, 114 Ark, 289, 
168 SW 568; Battle v. Anders, 100 
Ark. 421, 140 BW 592; Russell v. 
May, 17 Ark, 89, 90 SW 617; Cribbs 
v. Walker, 74 Ark. 104, 85 BW 244, 

Conn.—Wiley v. idon, ete, ¥. 
Ing, Co,, 89 Conn. 85, 92 A 678, 

Ga—Rutledge v. Montgomery, 29 
Ga, 899, 


1da,—- Whitney v. Dewey, 10 Ida, 
yep ee 40 P 1117, 69 LRA 572 [eit 
"vel, 


iiL—Jonhnson vy. Fulk, 242 Ul, 224, 
114 NE 1706; Elliott yv. ale 8 225 
Ill, 107, 80 NE 77; Jordan y. Davis, 
10% IL 2236; Stiles v. Probst, 69 Til. 
342, See Noble v. Tipton, 219 S11, 142, 
76 NE 151, 4 LRANS 645 (holding 
that a clause of a will referring to 
certain property as having heen pre- 
viously conveyed by testator does not 
establish a delivery of the deed pt 
CONVEYANCE), 

Ind.—Emmons v. Barding, 162 Ind. 
154, 70 NE 142, 1 AnnCas 464; Stokes 
y, Anderson, 11% Ind, 642, 21 NE 321 
4, LRA 214; Burkholder v, Casad, 47 
Ind, 41%; Berry v. Anderson, 22 tnd, 
26; Allen v, Powell, (A.) 115. NE 96; 
Townsend yv. Millican, 6% Ind, A, 11, 
101 NE 112; Pettel v, Pettel, 45 Ind, 
A, 664, 90 NE 102; Franklin Ins, Co, 
vy. Feist, 21 Ind, A, 290, 68 NE 144, 
lowa—In re Bell, 150 lowa 725 
126 NW 798; Sheldon v, Crane, 146 
lowa 461, 125 NW 224; Brown y. 
North, 141 lowa 215, 119 NW_ 629; 
Creveling v, Banta, 124 lowa 47 5 
NW 594; Stewart v, Wills, 127 
16, 114 NW 564%; Steel v, Miller, 40 
lowa 402, See Schurz v, Schurz, 124 
NW 944, 

Kan,—Doty v. Barker, 7% Kan. 626, 
97 P 964; Balin v. Osoba, 76 Kan, 244, 
237, 91 P 57 {eit Cyc), Bee Bremyer 
Vv, Bwedish Evangelical Mission Con- 
ference School Assoc, 46 Kan, 644, 
122 P 104, 

Ky,—Dunbar v, Meadows, 165 Ky, 
215, 176 BW 1167; Hughes v, Vasten, 
43, 3. Marsh, 672, 20 AmD 220, 
Me,—Dudley vy, Nickerson, 107 Me, 
25, 18 A 100; Woodman vy. Coolbroth, 
qT Me, 141, 

Mass,—Parrott v, Avery, 169 Mass, 
44 25 NYE 94, 34 AmB 466, 22 LRA 
a 


yy fich—Pollock v, McCarty, 164 NW 
Minn,—Kammrath v, 


Kidd, 49 
Minn, 230, 95 NW 214%, 
Miss-—Kane v, Mackin, 17 Miss, 


SS ee eee 


81, 
Mo.—Donaldson vy, Donaldson, 249)7 


Mo, 228, 155 BSW 791; Terry v, Glover, 
245 Mo. 544, 129 SW 337; Growney ¥. 
Lowe, 224 Mo, 689, 38 BW 22; Rausch 


y. Michel, 192 Mo, 292, 91 BW 99, 
Nebr.—Flannery v, Flannery, 99 


Nebr. 557, 156 NW 1065; Roepke v. 
Nutzmann, 95 Nebr, 569,146 NW 929; 
McGuire v. Clark, 85 Nebr, 102, 122 
NW 675, 22 LRANS 873. 

N, J.—Woodward. v, Woodward, 6 
N.S, . 119; Crawtord v, Bertholf, 
1 N. J. |, 458. 

N. ¥.—Vord v. James, 2 Abb, Dee, 
59, 4 Keyes 200; Holbrook v, Trues- 
ell, 100 App, Div. 9, 90 NYB 911, 
N. C—Fortune v. Hunt, 149 N, C, 
42 BIO 42, 


Oxkl,—Johnson vy. Craig, 37 Okl, 376, 
120 P 681, 

Or,—De Bow v, Wollenberg, 52 Or. 
404, 96 P 5636, 97 P 717; Burns v, Ken- 
nedy, 49 Or, 588, 90 P 1102, Bee Clark 
v Clark, 66 Or, 216, 107 P. 24; Tyler 
vy. Cate, 29 Or, 515, 45 P 600, 

Pa,—Dayton ¥, Newman, 19 Pa, 194, 

R, l—Vaylor v, Taylor, 90 A 746, 
161 yemebe HO LAD 
MY i—Carrigan vy. Byrd, 2% 8. C, 


Tex-—Peters vy, Btrauss, (Civ, A.) 
122 BW 956, 958 [cit cveye Burke 
Mobray v, Hie, 44 Vex, Cly, A, 214, 
97 SW 421; Houston Land, ete,, Co, 
v, Hubbard, 27 Vex, Civ, A, 546, 85 
SW 474, 

Ves a Ateeoss v. Bliss, 68 Vt. 363, & 

Va-—Leftwich v. Karly, 115 Va, 
32%, 79 BE 384, 

Wash——Matson v, Johnson; 44 
Wash, 256, 9%? 324, 125 AmsSH 924, 
See Maxwell v. Harper, 51 Wash, 261, 
94 P 756, 

(4) Thue (1) delivery was not 
shown where the only fact was that 
a deed was exeouted in the presence 
of witnesses, Parrott v. Avery, 159 
Mass, 594, 35 NE 94, 26 AmB 465 
22 LRA 15%, (2) Delivery will not 
be inferred from the mere fact that 
the deed was signed and left on a 
table in the absence of the donee, 
Hughes v. Kasten, 4 J. J. Marsh, 
(K g 6712, 20 Am 220, 

[b Mecessity of actual delivery. 

‘St is contended that, although 
there was no actual delivery or part- 
ing with the control of the paper, yet 
it was operative ae a deed if the 
grantor intended it should be good as 
such, This position is inconsistent 
with the very definition of « deed, 
which is 4 writing sealed and deliv 
ered, The intention of the grantor 
will not take the place of actual dex 
livery, whiclt is essential in law to 
the validity of » deed,” Kortune y, 
Hunt, 149 N, ©, 368, 261, 63 BE 42, 

26, ‘Ireland vy. Geraghty, 16 Wed, 
25, 11 Biss, 465, 

[4] Wor instance, where the grate 
tee was a child but four months old, 
there was no sufficient delivery 
where, at the time the deed was exe~ 
cuted and acknowledged, the grantor 
remarked to the notary, pointing to 
the child who was held in her mothe 
er's arms, “She is early in aeqguir~ 
ing property,” and handed the deed 
toward the child, but did not give it 
into her hands but kept it himself, 
and the deed was never recorded, arn 
was found among the grantor’s pa 
pore after his death some three years 
ater, and the grantor afterward dealt 
with the property in # manner in- 
consistent with its having been de-« 


livered, Ireland v. Geraghty, 16 
Hed, 6h, 11 Biss, 466, 

, U, Bein re Jackson Virick, 
ete, Co, 189 | , O46 


646, 

vy. Arrington, 122 
Ala, 610, 26 162, 7 
D, C-—Walker v, Warner, 41 App. 


, 


Por later canes, developments and changes in the law see cumulative Annotations, same title, page and note number. 


? 


selena _ 


se a, re, +3 
We 95) 4: 


nor are_ 


express wetdae -necessary2s Nor is a 
manual delivery of the instrument to the gran- 
tee required,** it being sufficient if it is apparent 
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either from the words or acts of the grantor 
that it was his intention to treat the deed as his. 
and to make a deliveryrof the same’ The parties 


ML—German-American Nat, Rls: _Pa.—Planing Co, ¥. Paxson, 3 sateen it La—Jaudert vy. Quilter, «8 La. 
v. Martin, 277 Ml, 629, 115 NE aTih Ama, 244, 18 S 278. 
Thurston v. Tubbs, 257 Tl. 465, iod | “Penn.—Farrar wy Bridges, 3) Me— HY V. MeNichal, 8d Me, 203, 
NE 947; Sakerey ~ Hall, 214 Thay 364, | Humphr. 411, 42 AmD £2. jas A Sed 
73 NE 351 ~—Henr ~ Phillips, 105 Tex. | nS. —Renehan V. McAvoy, 118 Ma. 


mot —Somers v. Pumphrey, 24 Ind. 


a.— Kneeland _v. Cowperth waite, 
W 1026. 


Towa 
188 tows 193, 115 N 

Kan. —Kelsa vy. Graves, 64 Kan. 77%, 
6S P 607. 

Ky—McCoy v. Hill, 2 Litt. 872. 
& i Petes v. McClanahan, 6 Gill 


Minn.— Ingersoll pet ate ered 136 | 


Minn, 428, 162 NW 

Mo.—Tyler & Butt aree Mo, $13, 17) 
SW 319, 27 AmSR 387; Crowder v. 
Searcy, 103 Mo. 97, 15 Sw AS 

Mf J.—Chews v. Sparks, 1 N. J. Tn 
67, 1 AmD 188; Woodward Vv. Wood- 
ward, 8 N. J. T79. 

N. C.—Tarlton v. Griggs, 1i3i NE 
216, 42 SE 591. 

Or—Fain v. Smith, 14 Or. $2, 12 BP 
365, 58 AmR 281. 

“No particular form or ceremony is 
necessary to constitute such deliv- 
ery. It may be by acts without words 
or words without acts, or both. Any 
thing which clearly manifests the no 
tention of the grantor that the deed 
shall presently become operative and 
effectual, that the grantor loses all} 
control over it and that the grantee 
is to become enon of the estate, 
constitutes sufficient delivery. 8 
Riegel v. Riegel, 243 TH. 626, S30, 90 
NE 1108, 

28. Doe v. Beeson, 7 Del. 246; Cris- | 
well v. Criswell, 138 Iowa 607, 116 
NW 7138; Miles v. Robertson, 258 Mo. 
717, 167 SW 1000; Warren ¥v. Swett, 
31 N. HB. 832. 

29. U. S—Ruckman v. Ruckman, 
6 Fed. 225. 

Ala.—Fitzpatrick v. Brigman, 180 
Ala. 450, 30 S 500;*MeLure v. Col- 
elough, 17 Ala. 89. 

Ark.—Lee Hardware Co. v. John- 
son, 201 SW 288; Graham v. Suddeth, 
$7 Ark. 288, 188 SW 1038. 

Cal.— Black v. Sharkey, 104 Cal | 


279, $7 P 989. 
Ida —Bowers v. Cottrell, 15 Ida. 
221, 96. P 936. 
Th —Tonnson Ww Pulk, 282 MM. $28, 


Hoyt v. Northup, 256) 
Til, 604, 100 “xe 164; Riegel v. Riegel, | 
243 TH. 626, 90 NE 1108; Walker _v. 
Walker, 42 Tl. 811, 4 AmD 445; Ri-- 
vard v. Walker, $9 Th 418. 

Ind.—Malett v. Page, S$ Ind, 864. 

lowa.— Ky 
18? NW 248; Cottins wv Smith 144) 
Towa = 200, 122 NW S88; Newton vy. 
Bealer, 41 Iowa $34. 

So Se Vv. Osoba, v6 Kah. 234) 


118 “NE 


237, 91 P Ls ges Kelsa VY, 
Graves, 64 Kan, sen 
Ky.— Sasseen ee US RAY Te Ky. 


632. 201 SW 89; Interstate Shar Ga vi! 
Bailey, ca] ae STS, 29 Kyl 468: Sho’ ey. 
i v. Ridgway, ‘ee SW 723, 22 
Ma.—Stewart v. ReGitt, 3 Ma, 67: 
ge vy. McClanahan, 6 Gin & J} 


ee aN tt bg Ge 195 Mass | 
ist. 80 NE 806, LRANS 278: Cree- 
den vy. Mahoney, 183 Mass. ae 73 NE} 


776. 
Mich, eee St. Sauk te 


6 Minn. 
+ heen yaaa A aera 
O—Miles v. beereatar See Site. 

an Ter Sw 1000. 

N. J. —Weaekaeee v. Ruekman, $2 NS 
J, Bq. 259 rey on other grounds 3 
+4 €s Py aA ; Crawford vw. Bertholf, 
¥ Goodrich v. Walker, 1 Johns. 


Oh — Dukes ee ler, $5 Oh, St 
id er, : 
an, tO » Deo. CRe- 


Ac 


119; Lo 
print). B10, 10 Ww Westby see 


~A ' 


le Vv. Kyle, 175 Towa 734! 


459, —. Sw Xoo {rev (Civ. AD) 135 S56, SL A S88, SS LRANS Liz Stewart 

SW S82}; Walker v. Erwin, 47 Tex./ v Readity, 3 Me ae: pers v. Me 

Civ. A. 83%, 108 SW 164; Chew wv. | Clanahan, 6 GM & J. 25e 

‘Jackson, (Civ. A.) 102 SW "427. Mass—Snow Ones 126 Mass. 

}. Wash—Matson vy. Johnson, 48 | 453. 

RS eS $3 P 324,126 ont. ‘seh ( _Mich—Fischer » Union Trust Ca, 
WY. Va.—Adams v. Baker, 50 W. Va.) i388 Mich. 612, 101 NW $32, 110 AmSR 

249, mY SE 356. 328, SS LRA SST; Stevens v. Castel, 63 

“It is a familiar principle that the | Mich. Til, 28 NW S28; Barmett 

question of the delivery of a deed er) Burmett, 40 Mich. 361. 

other written Instrument is very) Mimn—Nazr ¥. Ware, 33 Minn. 

largely dependent on the intent of the | 443, 38 NW 359: Conlan % Grace, 36 

‘parties at the time and is not at all) Mimn. 276, 38 NW ASS Rh aerssan + 

conclusively established by the man-/ Easton, 31 Mimn, 2 16 NW 382; 

ual er physical passing of the deed / vens wo Hateh, § SN Sa 

from the grantor to the grantee.” | Mo—Chambers ¥ Chambers, 227 
seiete vw Gayloni, 150 NLC 323. 83 | Mo, 263, 127 SW S86: Coek v, Newhy, 

re 


102s. 21S Me 4h, nye Sw 2k. Tyler \,. 
Jackson Brick, 
| ete Ceo, 189 Fed. 636. 


Leg Ball, 2106 Me S13, 17 27 
AmSR S$Ty Standifere v y Standiford, 

Ja—Parr vy. Ghambless, 175 Ala. 
ess, St S 488; Rickert v. Touart, 174 


va. 


Ss—m 


19v Mo 2313, 18 SW 836. 3 LRA 299; 
Miter Y. Ekman, 8 Ate. STL 

| Mfont—Marim wo BPiaharty, 3 
Mont. 96, 32 P BT, 40 AmSR 415, 19 
LRA 242. 

Nebdr.-—Brittain vo Work, 18 Nebr 
Say, 14 NW #23. 

N. H—Warrern v Swett, $2 N. B 
$32; Ma v. Himndall, 30 N. B. 128. 

N. J—Terrare VOWS a N. 
Aa. HS; Crawford v. Barthelf, 1 NT 
7 45S. 

~ Ve Grain ¥, Wriskt, dt NL ¥, 

21 NE 401; Jacobs % Alexander, 
is, “Baro. 243> Roosevelt Y. Carew, 
§ Bark. 18d; Carnes © Platt, BW NL YX 
Super, 270; Stillwell ~. Babbard, 20 
Wend. 44: Souverhye “ Arden, i 
| Fohns. Ch. 3240; Methodist Bpisee- 
PAI ChReree WV Freqgues FJ Jokes 
Cre 450 Lined en other grounds 
1F Johns. S48 8 Amd AT ts TRORPSOR 


as Rammond, 1 Haw, 48 
N. C=—Tanor ¥. GUESS, wm NS 


Ala. 107, 56 S TQS; Gulf Red Cedar Co, 
vw Crenshaw, 188 Ala, GWG, 53 S S1Q}s 
j Goodlett vw Kelly, T4 Ala. 213, 
i Ark.—Lee Hardware Co. vw John- 
| Son, 201 SW 288; Faulkner v. a 
| 118 Ark. 233, 168 SW S88: Graham 
Suddeth, 97 Ark. 283, 133 SW Loss: 
| Russell Vo May, TF Ark. $8 90 SW 
1617; Cribbs vw. Walker, T4 Ark 104) 
SS SW 244. 

Cal. —Noore v. Trott, 162 Cal. 288, | 
122 P 462; Pollmer v, Rohrer, 158 Cal. | 
785, 112 P 44; Renniff v. Caulfield, 
ety Cal. x. VS P Sy MeGrath vw 
Hyde, $1 Cal $8, 22 P 283; Hioverd 
vo Smith, 67 Cal 547, 4 P TB 8 Pas, 
56 AmR_ T26. 

Colo.— Walker v. Green, 28 Cole. A. 
184 128 P $55. 
; . Del.—Smith ¥. May, 19 Del, 233, 38 
A te Doe w Beason, T Dek NS. 

D. C=—Austin W FPendall, 8 DC 


ay 


362. (26 42 SE S881; G eK yy, 
Ga—O'Neal v. Brown, 67 Ga. TOT; au8, oe Si As ery Wan * 
eet Sete a oo = Ware 2 N & 2 . 

aa vo Hw Q | Od—NSteele ¥. Le “ On. TR, IS 
| P Lose; Flynn ¥. Flynn, IP a) amd SS 
ise = 108A, ORL son ww Craig, §F ORL. STS 
Aer gs pe aS Nat, Baak 18 P 5 
iw Tare 277 Th. 629. NS NE T3213 | Or Sappington’ ~~ RYras, 88 On 
Hut x _Riviger, ee, TH Aes gs NS NE 1d SOP, we WA, N LRANS 
a Vv. age Mt yre VT. Haligarta, OR 
[NE 1108: MeComb ke MeCOM. SL Se P eS 


HAS 453, SS NB Tid: White v. Wihtard, 
) 282 TNO 4a, 88 NE 854: Raker vo Hall. 
\3ua TR. $64, TS NE $351; Phelan ¥, By- 
aS Sy! TL, 385, a NB S80, Waiter 

1re TH. {85 ai; Whe 
| tiene * Brans, “We TA 88, ONS 

1 S898; Weber v. Christen, 121 TM. 82, / 28 ERA IWS; Farrar YB 
| 11 NE S98, 2 AMSR 6S: Wellington & Hamone Le AMD 48H NIRA W 
| Heermans, 110 TH 564) Bermeson De County, § Tern Ca 54h 
| Aiken, 102 TN. 24 40 AmB 5925 | agg % Sansone WI Sw 
jars. ¥, Spencer, LOE THE 428, ad A SSIy Stetfeh Mitewo Nat. gs ah Ky 

212s Gammell wv. core. ve e2 Ag Tex. HS, 6 sw S23) Lewis vA 

| 44 Tex, Tse ton ¥ ton 35 Re 


Bryan vy. Wash, 7 RE 
Mann. gd TM. AY bes ae 1 in, aN | CYS Al B82 VIS ats 

rter w. CQ eKSon, 45 Tex, Ss 
| 88 NB eu); Cart Jackson, & De ae We Sw 
x SN Brooks Peo. ihe is Wy Ste. | — “Rett © Bante “43 Tex. GE 
_ind-—Rmmons % Hardt | 482, 8S SW D220 elivery to agent 


Se 
an, | SASTRY. 
rt . S61; Burkholder % & W. Va—Delaplam & Gravn. 44 W. 
DIma& 418s MaNett w Pare & wy Wa. SIA 8 SE RL ST AmSR WH 
mon —Wagie v. Towa State Bank Davis % Ris 88 W. Va. 226 28 SE 
8 tows go ise NW 88h: American 38. 
tows PNW at Wis—Oaey & Coharn ® Wis 
we AS it Sel SIS. Te NW THs Le Sautnier ¥ Loew, 
$ Towa Wis, 287, re Se 14s, 
Pr Ree tel 1—Dee % Rrient, t Pr. 


PY ait BA 


tpn RTCA ~%. Oettebfiela, 24 
Pa, LQOs MoRimmer ¥ Rhoads § Watts 
Sy Arison v Harastesa, > Pa. 19%h 
Lang * MeHenty, 4 Pa, Super. EY 

Temn—Cazassi XY Camassa, 82 
Tenn, STR BP SW 8SQ, $6 AmSR Ry 


, 
we 
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mter fatends that it att gba Sire 


_— Steckean Seaheee ae ies 
AS 

re S256 SW Sh, Rassell t% May, 
Sit: Gaviens + 


Stee as nS SS SSn See Less 


S Gen WATS TS 


“Naples. 

RY. BBQ, 158 SW see: Ca 
152 Ky, 47,58, 153 Sw ie 

Sutton wv. Gibson, 178 Ky. 
335, 2V ee bee *ahantne ~ 

way, 60 WS, 22 Kyb 2498. 
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court, qRoting: 
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must mutually assent to the deed,S+ and there can 
be no valid delivery without the knowledge or econ- 
sent of the grantor ** or aegeptance by the § grantee.s$ 
Tt should be » noted, however, that a mistake | upon the 
part of the grantor as to the effect which his deed 
will have when delivered will not affect the validity 
of the delivery where the intention to deliver it 
In construing the acts of the parties, in 
order to ascertain the intent to deliver the imstru- 
ment, the presumption that the law is known to 


exists.S* 


them must not be disregarded $5 
Deposit in postoffice. Depositing 


Griggs, 131 N. C. 216, 42 SE 591, said: 
“There must be an intention of the 
grantor to pass the deed from his 
possession and beyond his control, 
and he must actually do so with the 
intent that it shall be taken by the 
grantee or by some one for him. : 
Both the intent and act are neces- 
Sary to a valid delivery”). 

{b] From subsequent admissions, 
conduct, and circumstances an intent 
may be inferred. Nichol v. Davidson 
County, 3 Tenn. Ch. 547. 

[ec] Where persons meet to make 
@ deed, and read, sign, and acknowl- 
edge it, without reservation, 
a general rule amounts to delivery. | 
White v. Mooney, 73 W. Va. 304, 80; 
SE 844; Glade — Min. Co. v. Har- | 
ris, 65 W. Va. 152, 63 SE 873; Adams | 
v. Baker, 50 W. Va. 249, 40 SE 356; | 
Delaplain v. Grubb, 44 W. Va. 612, 
30 SE 201, 67 AmSR 788. See Harris 
v. Harris, 59 Cal. 620 (holding that | 
there is sufficient evidence of deliv- 
ery where, the grantor being par- 
alyzed, a bystander by his direction | 
guided his hand so that he executed | 
the deed). } 


this as 


Sl. Ky Kirby v. Hulette, 174 Ky. | 
257, 192 SW _ 63. | 
Me. —Dudley v. Nickerson, 107 Me. 

25, .78 A 10 
Mich. « MeCullough v. Day, 45 Mich, 
554. § NW 535. 
Mo.—Rausch v. Michel, 192 Mo. 
298, 91 Sw 99. | 
Or.—Telschow v. Quiggle, 74 Or. | 


105, 145 P 11; De Bow v. Wollenbersg, | 
52 Or. 404, 96 P 5386, 97 P 717. 
Pia Sass v. Davis, 44 Tex. Civ. 


238, 98 SW 198. 

Wis—Carpenter v. Carpenter, 141 
Wis. 544, 124 NW 488. 

fa] Minstration—Where, while a 
grantee was at the home of the gran- 
tor, She told him to hand her a tin 
box where she kept her papers, and) 
handed him the deed therefrom, say-/| 
ing that she might as well give it) 
to him then, she having held it un-/| 
til that time because the grantee was | 
in debt and there might be an attach- | 
ment put on the farm, and the gran- 
tee said that he was in debt more 
than ever, and that she had_ better! 
hola the deed longer, and that he 
did not want to have an attachment 
put on the farm during her life, 
whereupon she took the deed and put 
it back in her box which. she kept, 
and he visited her three or four weeks ! 
before she died, when she told him 
that she was going to give him the 
deed before he went home, and that 
she wanted him to take it before he 
went and he left without taking it, 
there was no delivery of the deed. 
Dudley v. Nickerson, 107 Me. 25, 78 
A 100. 

$2. Fitzgerald v. Goff. 99 Ind. 28; 
Henry v. Carson, 96 Ind. 412; Allen 
v. Powell, (Ind. A.) 115 NE 96: Lee 
v. Parker, 171 N. C. 144. S88 SE 217; 
De Bow v. Wollenberg, 52 Or. 404. 96 | 
P 536, 97 P 717: King vi Diffey, (Tex. 
Civ. A.) 192 SW 262; Tisher v. Beck- 
with, 30 Wis. 55, 11 AmR 546. . 

33. Acce ce by grantee see in- 
fra §§ 119-124. 

34. Whitney v. Dewey, 10 Ida. 633, 
80 P 1117, 69 LRA 572; Hinchliff v.: 
Hinman, 18 Wis. 130. See Ray v. Haag 
1 Tenn. Ch. A. 249 (holding that a! 


| Dewey, 
| 69 LRA 572. 


| vens, 256 Til. 140, 99 NE 917; ; 
253 Ill. 260. 97 NE} 


496, 498, 


DEEDS 


livery.*® 


ficient.$§ 


[§§ 95-96 


to the grantee in the postofiice is a sufficient de- 


Delivery by scrivener. A sufficient delivery takes 
place where a magistrate or notary who has drawn 
up the deed hands over the same to the grantee in 
the grantor’s presence.** 
torney who has drawn up the deed may be suf- 


And a delivery by an at- 


[§ 96] b. Transfer of Control or Possession °° 
—(1) In General. 


Tt is essential to the valid de- 


livery of a deed that the grantor part with control 


a deed directed | 


misunderstanding in the mind of the 
agent does not alter the character of 
the act as a delivery if the principal | 
intended such delivery). And see: 
Hefner yv. Sealey, 175 Cal. 18, 164 P 
898 (holding that a statement by the 
grantor that her purpose was to 
avoid the necessity of administration 
is not necessarily inconsistent with 
an intent presently and irrevocably to 
pass title). 

“It is beyond controversy that the 
evidence of delivery must come from 
without the deed. In other words, 
a deed never shows upon its face nor 
by the terms thereof a delivery, and 
a parol evidence thereof must neces- 
sarily be admitted when the ques- 
tion of delivery arises. And it will, 


perhaps, often be difficult to accurate- | 
to | 


ly determine the exact extent 
which the intention of the parties is 
admissible as to the ultimate re- 


sult of devesting the grantor of title, | 


but such testimony should never be 
considered by the court to the extent 


|of governing and controlling the ex- 


press terms of the instrument. where 


it is clear that a delivery has been | 


made, even though the parties have | 
mistakenly supposed the legal effect | 
would be different.” Whitney v. 
10 Ida. 633, 655. 80 P 1117, 


35. Dudley yv. Nickerson, 107 Me. 
25, 78 A 100. 

36. Lynch v. Johnson, 170 N.c& 
110, 86 SE 995, 171 N. C. 611, 89 SE 
61; McKinney v. aes 5. Watts! 


| (Pa.) 343; Taylor v. Sanford, (Tex.) | 


sean 661 [rev (Civ. A.) 150 SW) 
262 
Baker v. Hall, 214 Til. 364, 73 


| NE 351; Hubbard v. Cox, 76 Tex. 239,/139 SW 337; 


13 SW 170; Bogie v. Bogie, 35 Wis. | 


659. 

38. Sturtevant v. Siurtevani, 116) 
Th 340. 6 NE 428; Conway v. Rock, } 
139 Iowa 162, 117 NW 273; Wilson 
vy. Wilson, 32 Utah 169, 171, 89 P 643 
[eit Cyc]. 

33. og tee arising sies.| 
as “ET y¥ grantor see infra 

Ala- —Culver v. Carrol, 175/ 
An 469, 57S 767, AnnCasi914D 103.) 

Ark.— Watson v. Hill, 123 Ark. 601, 
186 SW 68: Maxwell v. Maxwell, 98) 
Ark. 466, 1386 SW 172 

Ga—Anderson v. Goodwin, 125 Ga. 

Tl.—Shipley v. Shipley, 274 Mil. 506, | 
113 NE $06: Kavanaugh v. Kava- 
naugh, 260 Ill. 179, 103 NE 65; Sexton 
v.. Merchants’ L. & T. Co., 
551, 101 NE 56; Hoyt v. Northup, 256 | 
Til. 604, 100 NE 164; Stevens v. 


| 663, 670, 54 SE 679 [cit Cyc]. 


gand v. Rutschke, 
641; Benner v. Bailey, 
NE 638; Abrams vy. Beale, 


234 Tl 79, 84) 
224 Mil. 


v. Black, 197 Til. 53, 64 NE 275; Wa 
v. Ritter, 180 Tl. 616, .54 NE _ 565; 


Morris vy. Caudle, 178 Ml. 1, 52 NB} 
44 LRA 489; | 


1036, 69 AmSR 282, 
Hawes v. Hawes, 177 il. 409, 53 NE 
78; McDonald v. Minnick. 147 Ill. 651, 
35 NE 367; Hayes vy. Boylan, 141 Tit. | 
400, 30 NE 1041, 33 AmSR 326. 
Ind—Smithson v. Bouse, (A.) 118) 
NE 370 ara Miles vy. Bouse, (A.) 
118 NE 973]: Stout v..Stout, 28 Ind. 


Banta, iss! 


| A. 502, 63 NE 250 


Iowa.—Creveling ¥. 


"257. m1. | 


Ste- 
Wei-- 


79 NE 671 [cit Cyc]: Dagiey 
Walls 


over it,?° and, as a general rule, it is also essential 


} Iowa 47, 115 NW 598; Miller v. Mur- 
| field, 79 Iowa 64, 44 NW 540. See 
Brown v. North, 141 Iowa 215, 119 
‘Nw 629 (holding delivery not shown). 
' Kan—Alward v. Lobingier, 87 Kan. 
| 106, 123 P 867; Worth y. Butler, 83 
Kan. 513, 112 P iii. 

i Ky.—Kirby v. Hulette, 174 Ky. 
257, 192 SW 63; Justice v. ‘Peters, 168 
Ky. 583, 182 sw 611; Koger v. Koger, 


192 SW 961, 29 Kyl 235; Sutton v. 
| Gibson, 119 Ky. 422, 84 SW 335, 27 
Kyl 111. 


Me.—Patterson v. Snell, 67 Me. 559; 
Chadwick vy. Webber, 3 Me. i141, i4 
AmD 222. 

Mad.—Renehan v. McAvoy, 116 Md. 
356, 81 A 586, 38 LRANS $41; Clark 
y. Cresweil, 112 Md. 339, 76 A 579, 
21 AnnCas 338; Duer v. James, 42 
| Md. 492; Byers v. McClanahan, 6 Gill 
| & J. 250. 

Mass.—Joslin v. Goddard, 187 Mass. 


165, 72 NE 948. 
| Mich—Stubman v. Modrack, _ 163 
| Mich. 667, 128 NW 1083; Feit v. Felt, 


155 Mich. 237, 118 NW 953; Fischer v. 
Trust Co., 138 Mich. 612, 101 NW 852, 
110 AmSR 329, 68 LRA 987; Gardi- 
nér v. Gardiner, 134 Mich. 30, 95 NW 
$73; Bisard v. Sparks, 133 Mich. 587, 


|95 NW 728; Reason’ vy. Jones, 119 
| Mich. 672, 78 NW 899: Dyer v. Ska- 
|} dan, 128 ‘Mich. 348, 87 NW 277, 92 


| AmSR 461. 

Minn. —Ingersoll vy. Odendahl. 136 
| Minn. 428, 162 NW 525. 
i Miss. —Ligon y¥. Barton, 88 Miss. 
135, 40 S 555; Hah v. Wadaill, 78 
Miss. 16, 27 S 936, 28 S $31; Hall v. 
Barnett, 71 Miss. 37, 148 732; Davis 
|v. Williams, 57 Miss. 843. 
Mo.—Terry v. Glover, 235 Mo. 544, 
MeCune v. Goodwillie, 
304 Mo. 306, 102 SW $97; Rausch vy. 
Michel, 192 Mo. 293, 91 SW 99; Peters 
v. Berkemeier, 184 Mo. 393, 83 SW 
747; Bunn v. Stewart, 183 Mo. 375, 
$1 SW 1081; Mudd v. Dillion, 166 Mo. 
110, 65 SW 9$73; Tyler v. Hall, 106 
) Mo. 313, 17 SW 319, 27 AmSR 337. 
/ N. H—Cook vy. Brown, 34 N. H. 460. 

N. J.—Commercial Bank v. Reck- 
| less, 5 N: = ie 430 a on other 
grounds 5 Eq. 63 
. N. os urate v. pen nay 58 
ee 385, 111 NYS 252; Stilwell v. 

Hubbard, 20 Wend. 44. 
} N. C—Rogers v. Jones, 172 N. es 
} 156, 90 SE 117; Buchanan vy. Clark, 
164 N. C. 56, 80 SE 424; Gaylord v. 
| Gaylord, 15) N. C. 222. 63 SE 1028; 
Smith v. Moore, 149 N. C. 185, 62 
SE 892, 150 N. C. 150, 63 SE 735. 


Or.—Dieckman vy. Jaeger, 170 P-_ 
727; Pierson. v. Fisher, 48 Or. 223, 
85 P 621. 


Pa.—Cameron v. Gray, 200 Pa. 566, 
52 re eect Duraind’s App., 116 Pa. 93, 8 
;A 

R. L—Johnson vy. Johnson, 24 R. L 
571, 54 A 378. 

s D.—Cassidy v. Holland, 27 S. D. 
287, 130 NW 771. 

Tenn —Brevyard v. Neely, 2 Sneed 


; 164. 

| Wash —Atwood _ vy. Atwood, 15 
Wash. 285, 46 P 240. 

W. Va.—Gaines vy. Keener, 48 W. 


Va. 56, 35 SE 856; Davis v. Ellis, 39 
W. Va. 226, 19 SE 398; Lang v. Smith, 
37..W. Va... 725, 17 SE. 213. 
Wis—Butis y. Richards. 152 Wis. 
318, 140 NW 1, 44 LRANS 528, Ann 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


—§ 96) pa 


to em le 


that he relinquish the — 


between the grantor and the 
want of delivery, because 


ion, salthougt an 
established ate to deliver will” prevail over a 
retention of possession? And where a deed was in- 
tended to be considered as delivered, it will not, as~ 
© eranten, be invalid for 
‘the fact that it re-. 
mains in the grantor’s possessions Likewise there 
may be a sutticient delivery where the grantor by 


“ pREDS 


delivery.** 
veyance is one 


[ISC.d] 201 


the instrument. and there is nothing te qualify the 
This is particularly true where a con- 


of voluntary settlement, and the 


more so where the beneficiary is unable to proteet 
his own interests,** 
Where the grantor reserves a life estate in the 
property and its possession and control, his reten- 

) tion of the deed is not inconsistent with the idea 


as where he is a child. 


his acts or words expresses an intention to deliver | that a delivery was intended-*$ 


Casl9l4c $54, 

“In the case of an ordinary deed 
of bargain and wale it it is indisy ONSa= 
ble, whatever means may be adopted 
to accomplish its delivery, that the 
deed passes beyond the dominion 
and control of the grantor, since both 
the grantor and the grantee cannot 
have control of the deed at the same 
time.” Hill vw. Kreiger, 250 D408, 


418, 95 NE 468, 

{a} Mlustration®—This rule has 
been applied: a). Where a deed in- 
tended as a testamentary disposition | 
of his property was retained in the 
grantor’s possession, 
Snell, 67 Me, 559; Stibwell wv. 
bard, 20 Wend. (N.Y) 44 (2) Where 
it was found in the same Neg 
with the grantor’s wilh Miler 
Murfield, 79 Iowa 64, 44 NW 540 (3) 
Where it was placed in a trunk to 
whieh the grantor had aceess, Chad- 
wick v. Webber, 3 Me. 141, 14 ert 
222; Hall v. Barnett, 72 Miss. 3 
S 732; Duraind’s | 
SA 922. 


= ba 

180 Th. 616, 4 NE Sees Smithson LA 
Bouse, (ind. A.) U8 NE 970; Davis 
“Willams, _ Miss. 843. See 
Ostrom vw. De Yoe, 4 Cal A. 326, 87 
P Sil (where evidence that: cer chad 
deeds to a wife were found in a bank 
among the granter’s papers after his 
death, commen with testimony that 
the grantee during her life stated 
that she never saw the deeds until 
they were found after his death, was 
held insufficient to show a delivery), 
( : Where it was put in a sealed en- 
velope and deposited in a bank by 
the grantor in his name. Stout Vv. 
Stout, 28 Ima. A, 802, 63 NE 250. 


(6) Where it was placed in a drawer | 


in which other papers of the Sree 
towether with the will, were Sr 
Lang v. Smith, $87 Wy. Va. 725, 17 S$ 
218. (7) Where a husband etandl 
in his possession, locked in a 
strong box, the key to which he car- 
ried, a a which he executed to his 
wife. Butts v. Richards, 152 Wis. 
SIs, 140 NW 1,0 44° GRANS 828, 
AnnCas S854. (8) Where, without 
knowled of his wife, the grantee, 
the grantor Best the deed In a tin 
box among his private papers which 
he kept In a wardrobe Voge ws him- 
self and abe iinee it was a 
after his dea igon Vv. AS een 
Miss, 185, 40 3 "sae, (9) 
am exehan of land the eens lene 
ant laid his deed upon a table and 
took the exchange deed, but objected 


to its form and contents and demand-/ of the @ 


ed a return of his own deed Me- 
perpen Ww Minnick, 147 TR. 65a, 35 


41. Ala——Bernheim vy. Horton, 103 
Ala. 380, “rs $22. 
hern R, Co. 


SE 355; O'Neal v. 


e7, 
. Mason, 174 Th. 503, 
Ww Hiner, 13s 
EB tee Vv. Hudson, 
138 IN. B84, 1 NW 81k; Cline vy. Jones, 
112 TH, B68; Durand WwW beheig yo 1D 
ios Thi. 489; Byars vy 102 TR, 

429, 40 AmR > 222. 


Towa—Guernsey = Black Pigmand the 


' 
Vv. 


Fastereon, B 
Tans) WY 


Ky-M Ww. Brown, 110 SW 402, 
33 Ky 5 

Me, Ee Sitarstn wv. Snell, 67 Me. 559; 
Chadwick v. Webber, 3 Me. 141, 14 
AmD 222, 

Mass—Parker v. Parker, 1 Gray 
409: Mills v. Gore, 20 Piok. 28. 

os Liss, —Hall v. Barnett, 71 Miss. $7, 

S Y32; Davis v. es a7 Miss, | 

sass Davis v. Lumpkin, 57 Miss. 506. 

Mo—MeCune Vv, odwiltie, 204 Mo, | 


j Colo. AT, 48 P OT. 
|_ N—Lite v. Eaton, 267 DL 623, 
| 108 NE 727; Prince v. Primee, 258 WL 
| Sea, 101 NE 60s. 
as Le Seay Vv. Osoba, T6 Kan. 234, 
ay 
123, 


[eit Cyel. 
ois ¥. Gose, 144 Ky. 

} 137 S Y 1038; Bunnell vy. Bunnell, 64 

SW 420, 23 KyL S$QQ, 

: Miss—Wall ¥. Wall, 30 Miss 91, 

64 AmD 147, 


306, 102 SW 997. Tenn—Farrar ¥, Bridges, 5 

Nebr.—-MeGuire v. Clark, $5 Nebr.) Humphr. 411, 42 AmD 439, 
pict 122 NW 675, 23 LRANS “ST. 1 Tex.—Henry vy, Phillips, 105. Tex. 
Keeler, 67 N. J. | 459. 151 SW 533, 336 [eit Cye}; Brown 


N.S, pet es wes W. 
635, 61 A 434. 
Yo—Fisher v. > 41 N.Y, 
Wainwright v. Low, 57 
NYS &SS [af 182 N.Y, | 
WaV; eon WwW. Dweedy, 11 NYS 1 8 
aff 126 N. 81, 26 NE 1033); Stub-| 
ine vw. Srabine 5 NYS T67; Stilwell v. 
Hubba vend. 44; Jackson Vv. 
Dunlap, gana Cas. 114, 1 AmD 100. 


ok $0 SE 424; Ward v. Ward, $3 N.C) 
: Oh—Clay ¥. Cline, 18 Oh, Cir, Ct. 
89, 8 Oh, Cir, Dee, STi. 

Smith, 14 Or, 82, 12 P} 
363, 38 AmR 381. 
A. —Duraind’s App. 116 Pa, 93, $ A| 
ona > Critehfielad vw. Critenfiela, 24 Pa. 


Ss. C—Weed v. Ingraham, 22S. C 


Ba, a ArcD 671, 

S. D-—Cassidy v. Holland, 27 S. D. 
28%, 180 NW TT. 

Tenn—Cazassa_ v, Cazassa, 92 Tenn, 


S73, 22 SW 460, 36 Amsk 122, 20 LRA | 
17> Blackmore Vv. Cruteher, (Ch, AL | 
46 SW 310, 

Tex—Newman vw. Newman, (Civ. 
AQ $6 SW 635; Peters vw. Strauss, | 
(Civ, A.) 182 sw B56, BSS {eit ye}. 

Wash.—Coe vy. Wormell, 88 Wash. 
119, 152 -P T16, AnnCasi9iTe 79. 

W. Va-—Gaines. Vv. Keener, 48 Wy, 
Va, 36, 85. SE S56; Lane vw. Smith, 37 
W. Va.)225, 1% SE 213. 

Wis—-Pretsman Vv, “Baker, 30. Wis. | 
yey i wer 892. 

there was no} 


valid Rak Where, as the pur | 
chaser laid down money and reached | 


for the deed, the vendor knocked him) 


down and took Rs | the money and 
the deed Wormell, 88 Wash. 
129, 152 P TE, vAnncasigitc 8T9, 
fd) ‘Where the 
for @, but after. 


some 

ward deposits the deed oe a bank sub-/ 
Jeet te the grantee’s orders, and he 
gives the grantor written magia eg 
to get it and such Wrne is lest, 
and the granter demands the return 
eeds, which the grantee de- 
elmes, there is no fra painery. 
Martling v. Marling, 47 NL J. 

1 Soe: A 4), 


Co., 1 S 
“In Xenos vw. Wickha 


Ww. Rnient, 5 BR, 
tos Reprint 2 S$ WRO 580 states 
the. folle Ges here an irae ae 


Coal, ete, Co, 99 Towa 471, 68 NW) nothing " amg that he did not in- 
Tv; Farmers’, eta, Bank v, Han Ks tend it to operate immediately, it is 
St Towa 101, 84 yy" 823 ‘Nuner aXe Sater ana cual the 
Murfield, 79 Towa 64 NW delivery to the party who to take 
Woolteut’ v, Lerdell, Son ees ns by it, or to any person for his use, is 
NW 609, not essential,’ Hugeerd v. Ontario, 
wv Donavan, 2 Kan. ete, Land Ca, 1 Sa I. 326, S36. 
Cs Colo Marvin Ww St 23! 


— KRan—Lawn 
A ~~ P Ta 


N. C—Buehanan vy, Clark, 164 N. 


rd i Fr aa ete,, Land | ual 
Hy, } gathered 


|W. Brewn, 61 Tex, 56. 
Wash.—Thatcher vy. T> 


Shields, 21 Ga. 


Capeca, 


} | Wash, 249, 134 P 923. 


@& Ga—Rushin VY. 
838, 56 AmD £38. 


TInad.—Stewart v. Weed, 311 Ind. 92 
| Ky—Hudson wv. Redford, 87 SW 
35.23 Kyl 2347, 
be Minn—Stevens v. Hatch, § Minn. 

a Y.—Fisher v, Hall, 41 N. Y. 416; 
Roosevel: vy. Carew, ¢ atl 92. 


Pa-—Miller v. Eshleman, 43 Legint 


| 493, 
S. C—Harris v. Saunders, 21 S. CG 
Eq. 370 note, 
Tenn—Ledgerwoed v. Gault, 2 Lea 


aaa —-Xenes vw. Wickham, LR 

m Tx 296, 13 ERC 422: Hall v. Poim 

Hare 532, 25 EmsCh 532, 67 Re- 
print 491. See also Evans Y, Gray, L. 
i. 3.9 Ir, 539; Hope v. Harman, 11 Jur. 

QT, 

€an.—Zwieker v. Zwicker, 29 Can. 
| S.C. 527. 

Hoyt vw. Northrup, 256 Wl. 604, 
Laat NE 164: Riegel v. Riegel, 243 Im. 
Sis Ne NE L108: Tarbox ¥. Grant, 56 

Thy ae 39 A. 378; Wallace v. 
Rete  Y. 18, 98 NY. 480, 483, 
j1Q3 N, “J RAS 3_NE 769, 105 N. a i 
1i NE 274, 26 Ne 218; O'Cal- 
jiaghan. vw. Coady: ar. Ish} 8 
pagrnkete 316, 11 SastLR 6 
Is White vy, Willard, 332 Th. 464, 

s°NE S54, 

Swhen the owner of property in 
|} geod faith makes a voluntary con- 
Yeyarnee of it to these who would 
naturally have a claim upon his boun- 
n y, courts of equity are strongly in- 

taeda to uphold the conveyance, and 
Sem @o so unless compelled to the 
{epposite conclusion by strong and 
j convincin evidenee, There is in such 
eases a high degree of mutual conii- 
@enee sustained between the parties. 
It. efter happens that the Ddbenefi- 
eiary, beeause of tender years and 

Want of discretion, is unable te com- 
prehend and protect his own inter- 
ests. In view of these considera- 
tions courts of equity do not atiach 
so muck importance to the mere MaRk- 
en of the deed as they 
do to the Intent of the grantor, as 
from the whole evidence, In 

regard to the. vesting of the title. 
Ff. the intention ef the grantor fo 
Cag the tide presently to the sran- 

satisfactorily mada out by the 

Rone eourts ef equity. have usual- 
i Sustained such, conveyances even 
in oases where the manual 


sion whe deed remained w aw 
ee | zen . White vw. Willard, 232 Hl. 
$4, 470, S83 NE 954, 

av, Umar ¥. Sees, 39 Towa 402; 
Waa ra, (Tex, Civ, A) 


‘aire ® Revises ‘hear 

408, 95 NE 468; OrCallaghs han ¥ 

i ne Ish) LR 316, 
StLR 63, 


~_ 
Ss 
Oi 
v4 
sh 
ae 
td 
Hee ys 
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[§ 97] (2) Repossession by Grantor. The fact 
that, after a deed has been delivered by the grantor 
to the grantee, the latter returns it to the former 
merely for the performance of some act in eonnec- 
tion therewith does not negative the previous deliv- 
ery or operate as a surrender of the title thereby 
So the delivery is not necessarily in- 
vahdated by the fact that the grantor acts as a de- 
positary for the grantee,**.as where the deed is re- 
turned to him for safe-keeping,* or that he has 
aeeess to the place where the deed is kept,>* or that 


acquired. 


it is kept with his private papers.** 


“Such a reservation raises a pre- 
sumption that the deed is intended to 
operate immediately as 2 conveyance 
of the future estate which is te vest 
im possession at the termination of 
: te. since there would be 
mo object im reserving a life estate if 
the deed was not to be effectual as 


& conveyance or was retained to pre-| 


Went its taking effect until the death 
of the grantor.” Hill v. Kreiger, 250 
Ti. 408, 435, 95 NE 468. 

49. Als—Harerave v. Melbourne, 
86 Ala. 278.5 S 285. 

Ark—Brooks v. Isbell. 22 Ark 488. 

Cal—Boye v. Andrews, 10 Cal. A. 
494. 102 P 551. 
ice C—Austin v. Fendsll, $3 D. © 

> 

Ti— Otis y. Spencer, 162 Il. 622, 40 
AmR §iT. 

Towea—Stickles v. Townsend, 1iT1l 
Towa 697, 154 NW 307. 

Kan—Good v. Williams, 
38%, 390, 105 P 433, AmSR 
Eauet Cyc}. 


135 392 


: 
( 


DEEDS : 


the grantee has 


eonveyance ;5> 


or has taken 


[$$ 97-98 


{§ 98} (8) Possession Secured by Grantee.** 
It does not necessarily follow from the fact that 


possession of the deed that there 


has been a delivery of the instrument, for it may 
have come into his hands without any intent on the 
part of the granter to make a delivery> So where 
a deed is deposited with the grantee for a purpose 
other than a delivery, it does not operate as a 
as when he has taken 
agent for the grantor for a special purpose,** 


it as 


it for the purpose of exami- 


nations or has taken possession of it without 


6 Munf. (20 Va.) 251. (6) Or for cor- | 
rection. Holaday v. Rich, $2 Nebr. 
91, 187 NW 988, 93 Nebr. 491, 140 
NW 784. (7) And where the vendor 
took back the deed before registra- 
tion to secure the payment of the 
price, it was held that title passed} 
under the original delivery to the ven- | 


dee if the deed was afterward regis- | 
tered. Clark v. Arnold, 3 N. C. 287. 


50. Squires v.. Summers, $5 Ind. 
252: Gray v. Ward, (Tenn. Ch. A.) 52 
SW 102s. 


} 1,984, 1 Woodb. & M. 325; Cribbs Vv. 


Walker, Tf Ark. 104, 85 SW 244; Hall 
v. Dobbin, 119 Mich..106, TT NW 641; | 
Upton vw. Merriman, 116 Minn. 358, 
133 NW $77, AnnCasi913B 491; Cow-} 
Grey v. Cowdrey, T1 N. J. Bq. 353, 64) 
A 98 [mod on other grounds T2 N.| 


| J. Eq. 951, 67 A 111, 12 LRANS 1176]; | 
| In re Nicholls, 190 Pa. 308, 42 A 692; / 


$1 Kan.| 


Mich—Blsackford v. Olmstead, 140 | 


Mich. 533, 104 NW 47. 


Nebr—Holladay v. Rich, 92 Nebr.| 


Si. 137 NW $88, 93 Nebr. 491, 140 
NW 7S4. 

N. Y¥—Rothberd vw. Ahels, eic. 
Realty Co. 128 App. Div. 887, 112 
NYS 526. 

N. C—Clerk v. Arnold. 3 N. C. 287. 

Or—Pa2yne v. Hallgarth, 33 Or. £20, 
54 P 162. 

Tex—Towery vy. 
Tex. 291. 

Wa—Rootes y. Holliday, 6 Munf. 
(20 Va.) 251. 

[2] TUtustrations—/(i) There was 
& goed delivery where a deed was de- 
livered to the grantee, after which 
it was returned to the grantor and 
Imclesed Im an envelope, which was 
directed to the county recorder, and 
this was placed im a larger envelope 
and directed to the person whom the 
grantor had named in his will as his 
executor, with directions on the out- 
er envelope to send the inclosure to 
the recorder on hearing of the death 


the deed to the recorder as directed. 
Boye v. Andrews. 10 Cal. A. 494, 102 
P 551. (2) Delivery is complete, al- 
though a deed is returned: To have 
the signature of the wife of one of 
the grantors attached and a misde- 
Seription corrected. Hargrave v-.- 
Melbourne, $6 Ala. 270. 5 S 285. (3) 


To obtain a wife’s relinquishment of} 


Turner v. Warren, 160 Pa. 336, 28) 
A 781: Hart v. Rust, 46 Tex. 556; | 
Smith v. James, 22 Tex. Civ. A. 154, 
54 SW 41. 

52. Kenniff v. Caulfield, 140 Cal! 
34, 73 P 803; King v. Fragley, 19 Cal.| 
A. 735, 127 P 813; Sneathen Vv. Sneath-| 


len, 104 Mo. 201, 16 SW 497, 24 AmSR} 


1326; Wilson .v. Wilson, 32 Utah 169. | 


| Fla. 63 
l'where the grantee presented the in-| 


-poth of the grantor and the 


gee Horn v. Gartman, 1} 
(holding delivery shown)! 


89 P 643. 


strument to a recording officer for 


| registration and it was duly record-| 
Henderson, 60) 


ed, even though the instrument was! 
produced on trial by the grantor’s! 


executors under notice from the gran-/| 


tee). > | 

[a] Placing with other papers) 
after delivery to the latter, coupled | 
with the fact that it could not be! 
found until after the death of the! 
grantor, when it was discovered | 
among other papers of both parties, | 
does not affect the prior delivery. | 
Reed v. Smith, 125 Cal. 491, 58 P 


149 | 


) 139. 


53. Strickland v._ Griswold, 


| Ala. 325, 483 S 105; Terry v. Glover, | 
of the grantor, and the executor sent ! 
fw. Bond, 39 W. Va. 561, 20 SE 591.) 


235 Mo. 544, 139 SW $37; Furguson} 


But compare illustrative cases Supre | 
note ~40. i 

[a] ®hus if a deed was delivered | 
to the grantee by the grantor, her; 
husband, and the grantee put it ina 
tin box with the husband's papers 
and deposited the box in a bank for 
safe-keeping, the fact that he had/ 


j maugh, 260 Il. 179, 


Ida.—Bowers v. Cottrell, 15. Ida. 
221; 96°P 936: 

Til—Sample v. Geathard, 281 Til. 
79, 117 NE 71S; Kavanaugh v. Kava- 
103 NE 65; Ward 
v. Conklin, 232 Tl. 553, S3 NE 1058; 
Oswald v. Caldwell, 225 Tl. 224, 80 
NE 131; Elliott v. Murray, 225 Zl. 
107, 80 NE Ti. 

22 Ind. 


Ind.—Berry 
Towa.— Witt v. Witt, 174 Iowa 178, 


36 

Kan:—Bremyer v. Swedish Hvan- 
gelical Mission Conference School 
Assoe., $6 Kan. 644, 122 P 104 (hold- 
ing that the passing of an executed 
deed into hands of the grantee is not 
a delivery, where it is understood 
that the instrument shall not then 
become effective). 

Ky—Ball v. Sandlin, 176 Ky. 587, 
195 SW 1089; Dunbar v. Meadows, 165 
Ky. 275, 278, 176 SW 1167 [cit Cye}; 
Sutton v. Gibson, 119 Ky. 422, 84 SW 
335) 27 Kyi 111. 

Me—Rhodes v. Gardiner School 
Dist. No. 14, 30 Me. 110. 2 

Mass.—Tewksbury v. Tewksbury, 
222 Mass. 595, lll NE 394. 

Mo—tTerry v. Glover, 235 Mo. 544, 
139 SW 337; Bunn v. Stewart, 183 
Mo, 375, S98 SW 1091. 

N. ¥—Holbrook v. Truesdell, 100 
App. Div. 9, $0 NYS 911. 

N. C—Johnson v. Cameron, 136 N. 
Cc. 243, 48 SE 640. 

Or—tTelschow ¥: Quiggle, T4 Qr. 
105, 145 P 11> Freeman y. Alexander, 
61 Or. 263, 121 P $61; Clark vy. Clark, 
56 Or. 218, 107 P 23. 

S. D—Gordon v. White, 33 S. D. 
234, 145 NW 439. 

Utah—Beatty v. Shelly, 42 Utah 
592, 132 P 1160. 

“The mere placing of a deed in the 
hands of the grantee does not neces- 
sarily constitute a delivery. The 
question is one of intention whether 
the deed was then intended by the 
parties to take effect according to its 
terms.” Weigand v. Rutschke, 253 
Mm. 260. 264, 897 NE 641. 

[a] Dlustration—Where the gran- 
tor sealed a deed in an envelope, and 
gave it te one of the grantees, with 
the request that she keep it for him 
until he called for it, and neither of 
the grantees knew the contents of -the 
envelope until after the grantor’s 
death, there was no delivery of the 


v. Anderson, 


}156 NW 321. 
51. Brown v. Brown, 4 F. Cas No.! 


dower. Brooks v. Isbell, 22 Ark. 488.| access to it and could have taken 
But see Bunch v. Dunning, 106 S. C. j possession of the papers would not 
360. $1 SE 331 (holding that there} destroy the effect of the instrument 
was no legal delivery in 2 ease where/as a deed. Terry v. Glover, 235 Mo. 
@ deed which had been turned over | 544. 139 SW 3387. 

te the grantee was returned for re- 


wife, and, before that was done. the ' evidence of nondelivery, where such 
grantor died. and his pretended wife 
renounced dower, and the price was/ constituted by the grantee his attor- 
paid. not to the tor’s legal rep-| ney in fact to manage and convey the 
resentative, or his heirs at law, but/ property described in the deed. Gus- 
te an attorney at law). 
the deed recorded. Austin v. Fendall, 
$ D. C. 362: Otis v. Spencer, 102 Ml. 
622, £0 AmR 617; Stickles v. Town- 
send, 171 Iowa 697, 15 307; 
Good v. Williams, $1 Kan. 388, 105| A. 684, 97 P 696; Towne v. Towne, 6 
P £433, 135 AmSR 392. (5) To have it} Cal. A. 697, 92 P 1050. 

acknowledced. Towery v. Hender- v. Roe, 26 Del. $7, Sb A 
son, 66 Tex. 291; Rootes v. Holliday, ' £7. 


153. 

54. ms arising from - 
session by grantee see infra § 496. 
55. Cal—Melvin v. Melvin, $ Cal. 


fo] That a deed was found among 
muneciation of dower by the grantor’s! papers of the deceased grantor is no_ 


grantor, after making the deed, was! 


(4) To have | tin v. Michelson, 55 Nebr. 22, 75 NW! 


deed. Sutton v. Gibson, 119 Ky. 
422, 84 SW 335, 27 KyL 111. 
56. Benner v. Bailey, 234 Tl. T9, 


$4 NE 688; Ball v. Sandlin, 176 Ky. 
}5387, 195 SW 1089; Gatt v. Shive, (Tex. 
| Civ. A.) $2 SW. 303. 

' [a] Imstructions to deposit—aA 
delivery was not shown where the 
grantor gave the deed to the grantee 
‘with instructions to deposit it In a 
safe derosit box to which both gran- 
tor and grantee had access. Elliott 
v. Merchants’ Bank, etc., Co., 21 Cal. 
A. 536; 182 P 280. 

— Dietz vy. Farish, 44 N. Y. Super. 
190. 

58. Koger v. Koger, 92 SW 961, 
29 KyL 235; Comer v. Baldwin, 16 
| Minn. 172; Graves v. Dudley, 20 N. ¥. 
'76: Capps v. Edwards, (Tex. Civ. A.) 
180 SW 137: Curry v. Colburn, 99 Wis. 
319, 74 NW 77S, 67 AmSR 860. See 
Gould v. Wise, 97 Cal. 532, 32 P 576, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Jee 


f 


§§ 98-99] 


the consent of the grantor,” or has procured it by 
So where a dee 
the agents of the grantee without intent to transfer 
title, but merely as bailees, there was no delivery.** 
But there may be a good delivery where the grantee 
takes possession of the instrument in the presence, 
and without objection on the part, of the grantor,** 
or where it was left on the grantee’s table by the 
As to third persons, however, a grantor 
may be estopped to deny delivery of his deed where 
he has placed it in the power of the grantor to exer- 
cise control over it in a manner evidencing deliv- 
ery.°> And the presumption of delivery arising from 


force © or fraud."* 


grantor.®4 
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97 SW 321 (delivery by agent after 
grantor changes his mind). 

Vt.—Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009; Dwinell v. 
Bliss, 58 Vt. 353, 5 A 317. 

W. Va.—Garrett v. Goff, 61 W. Va. 
221, 56 SE 351; McConnell v. Row- 
land, 48 W. Va. 276, 37 SE 586; Gaines 
v. Keener, 48 W. Va. 56, 35 SE 856. 

Wis.—Flannigan v. Goggins, 71 
Wis. 28, 36 NW 846; Tisher v. Beck- 
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60. Sauter vy. Dollman, 46 Minn. 
504, 49 NW 258. 
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221, 96 P 936. 
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‘ fa] Thus, where an intended pur- 


chaser obtains a deed, executed in 
blank @s to grantee, and intrusted to 
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eral Rule. It is 


third person for 


an attorney to deliver and receive 
the purchase money, by promising to} 
return it, and inserts his name as 
grantee, such conduct is fraudulent, 
and no title vests in him. Westlake 
v. Dunn, 184 Mass. 260, 68 NE 212, 
100 AmSR 557. 

62. Stephenson v. Southerland, 150 
App. Div. 275, 134 NYS 774. 

63. Williams vy. Sullivan, 31 S. C. 
Eq. 217. 

64. McLennan v. McDonnell, 78 
Cal. 273, 20 P 566. 

65. Carusi v. Savary, 6 App. (D. 
C.) 330; Tisher v. Beckwith, 30 Wis. 
55, 11 AmR 546. 

{a] There is an estoppel (1) 
where the deed was deposited in a 
safe deposit box to which both par- 
ties had access, and the grantee ab- 
stracted the instrument and used 
it to procure a loan on the property 
(Carusi v. Savary, 6 App. (D. C.) | 
330), (2) as well as where the gran- | 
tor executed a deed and left it where | 
he knew the grantee, if disposed, | 
could readily procure it, and in fact 
the grantee did procure it and con-) 


veyed to an_ innocent purchaser | 
(Tisher v. Beckwith, 30 Wis. 55, 11 
AmR 546). 


66. Rohr 57 Kan. 
381, 46 P 699. 

67. U.S.—McCalla v. Bane, 45 Fed. 
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etc., R. Co. v. Wheeler, 125 Ala. 538, 
28 S 38. See Gulf Red Cedcr Lumber 
Co. v. Crenshaw, 148 Ala. 343, 42 S 
564 (holding that, where the bill by 
tenants in common of standing tim- 
ber against a cotenant for an ac- 
counting contained averments of a 
delivery of the deed under which 
complainants claimed, a plea alleg- 
ing that the deed was never delivered 
to the grantees therein is insufficient 
to show a nondelivery). 

Ark.—Rhea v. Planters’ Mut. Ins. 
Assoc., 77 Ark. 57, 59, 909 SW 850 
[cit Cyc]; Eastham v. Powell, 51 Ark. 
530, 11 SW 823. 

Cal.—Kelly v. Woolsey, 170 P 837; 
Turner v. Turner, 173 Cal. 782, 161 Pp 
980; Callahan v. James, 7 Cal. Unrep. 
Cas, 82, 71 P 104 [rev on other 
grounds 141 Cal. 291. 74 P 853]. 

Conn.—Grilley v. Atkins, 78 Conn. 
380, 62 A 337, 112 AmSR 152 
4 LRANS 816: Halluck v. Bush, 2 
Root 26, 1 AmD 60. 

Del—Doe v. Beeson, 7 Del. 246. 

Ga.—Baxter v. Chapman, 147 Ga. 
438, 94 SE 544; Parker v. Salmons, 
101 Ga. 160, 28 SE 681, 65 AmSR 291. 

Tll.—Hoyt v. Northup, 256 Ill. 604, 
100 NE 164; Callerand v. Piot, 241 
lll. 120, 89 NE 266; Russell  v. 
Mitchell, 223 Ill. 438,79 NE 141; 
Baker v. Hall, 214 T1l1. 364, 73 NE 351: 
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82, 75 AmSR 115; Latimer v. Lati- 
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meier v. Brown, 169 Ill. 347, 48 NE! 
468, 61 AmSR 176; Miller v. Meers, 
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the possession of a deed by the grantee, into whose - 
hands it has been placed without condition, is not 
overcome by statements made by the grantor, some 
time before the exécution of the same, to the effect 
that he intended making a deed to the grantee which 
was to be returned and destroyed upon the happen- 
ing of a certain contingency.” 

Delivery to Third Person—(1) Gen- 


not necessary that a delivery of a 


deed should be made to the grantee himself but it 
will be sufficient if it is delivered to a third person 
for the use of the grantee.*7 


Such a delivery to a 
the grantee, however, will not be 


65 Ill. 200; Thompson v. Candor, 60 
Til. 244; Bennett v. Waller, 23 Ill. 
97; Morrison vy. Kelly, 22 Ill. 609, 74 
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Ind.—Nye v. Lowry, 22 Ind. 316; 
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Bright, 44 Ind. A. 275, 87 NE 654. 
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Kan. 135, 96 P 51, 17 LRANS 4502, 
16 AnnCas 121; Wuester v. Folin, 60 
Kan. 334, 56 P 490. 

Ky.—Kirby v. Hulette, 174 Ky. 257, 
192 SW 63; Roberts vy. Kinnaird, 148 
Ky. 75, 146 SW 35; Ward v. Small, $0 
Ky. 198, 13 SW 1670, 12 KyL 58; In- 
low v. Com., 6 T. B. Mon. 72. 

Me.—Hatch v. Bates, 54 Me. 136; 
Turner v. Whidden, 22 Me. 121. 

Md.—Houlton v. Houlton, 119 Md. 
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v. Hatch, 9 Mass. 307, 6 AmD 67; 
Fairbanks vy. Metcalf, 8 Mass. 230; 
Wheelwright v. Wheelwright, 2 Mass. 
447, 3 AmD 66. 

Mich—Shumway v. Mason, 189 
Mich. 623, 155 NW 521; Cooper v. 
Cooper, 162 Mich. 304, 127 NW 266; 
Taft v. Taft, 59 Mich. 185, 26 NW 
426, 60 AmR 291; Hosley vy. Holmes, 
27 Mich. 416. 

Minn.—Barnard v. Thurston, 86 
Minn. 343, 90 NW 574; Crowley v. 
C. N. Nelson Lumber Gc., 66 Minn. 
400, 69 NW 321; Holcombe v. Rich- 
ards, 28 Minn. 38, 35 NW 714. 

Miss.—Kane v. Doe, 17 Miss. 387. 

Mo.—Szhooier v. Schooler, 258 Mo. 
83, 167 SW 444; Terry v. Glover, 235 
Mo. 544, 139 SW 337; Seibel v. High- 
am, 216 Mo. 121, 115 SW 987, 129 
AmSR 502; Cook v. Newby, 213 Mo. 
471, 112 SW 272; Peters v. Berke- 
meier, 184 Mo, 393. 83 SW 747; Rum- 
sey v. Otis, 133 Mo. 85, 34 SW 85; 
Hamilton v. Armstrcng, 120 Mo. 597, 
25 SW 545; White vy. Pollock, 117 
Mo. 467, 22 SW 1077, 38 AmSR 671; 
Williams v. Latham, 113 Mo. 165, 20 
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442, 16 SW 494, 1049; Sneathen ‘vy. 
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age Pi Missouri Pac. R. Co., 40 Mo. 
A. 5. 
Nebr.—Roepke v. Nutzmann, 95 


Nebr. 589, 146 NW 939; Haas vy. Well- 
ner, 90 Nebr. 160, 123 NW 185: Mar- 
tin v. Martin. 76 Nebr. 335, 107 NW 
580, 124 AmSR 815, 14 AnnCas 511; 
Brown v. Westfield, 47 Nebr. 399, 66 
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effectual unless it is made in such a way that the | grantor parts with all control over the instrument.®* 


son to the grantee, either presently, 
or at some future day, or upon some 
inevitable contingency, the grantor 
N. HE. 71, 20 AmD 562; Canning v.| parting, and intending to part, with 
Pinkham, 1 N. H. 353. “ all dominion and control over it, and 
WN. J —Jones v. Swayze, 42 N. 3; is absolutely surrendering his posses- 
279. sion and authority over the instru- 
N. Y¥.—Diefendorf v. Diefendorf,| ment, so that it would be the duty 
122 N. Y¥: 100, 20 NE 375 [aff $ NYS|}of the custodian or trustee for the 
Rossezn v. Bleau, 131 ¥.| grantee, on his’ behalf, and as his 
NE 52, 27 AmSR 57%; Munoz|agent and trustee, to refuse to re- 
y. Wilson, 111 N. Y. 295, 18 NE $3; | turn the deed to the grantor, for any 
Murphy v. Briggs, 29 N. Y. 446; Ev-| purpose, if demand should be made 
erett v. Everett, 42 N. ¥. 21%; Fisher! upon him. And there should be evi- 
y. Ball, 41 N. Y. 416; Shrader v. Bon-| cence beyond such delivery of the in- 
ker, 65 Barb. 60%; Ernst v. Reed, 49| tent of the grantor to part with his 
Barb. 67; Brown v. Austin, 35 Barb. | title, and the control of the deed, and 
341; Rose v. Baker, 13 Barb. 220; | thet such delivery is for the use of 
Roosevelt vy. Carow, 6 Barb. 190;/ the grantee. If the deed is placed in 
Rathbun v. Rathbun, 6 Barb. 9%; Die-| the hands of a third person, as the 
fendorf v. Diefendorf, 4 NYS 617 [aff | agent, friend, or bailee of the grantor, 
122 N. Y. 100, 26 NE 3745); Phelan v.| for safe-keeping only, and not. for 
Brady, 19 AbbNCas 289 [aff 21 AbDN | delivery to the grantee; if the fact 
Cas 236, 1 NYS 626 (aff 119 N. Y.| that the instrument is a deed is not 
587, 22 NE 1103, @ LRA 211)); Elsey| made known to such third person, 
v. Metcalf, 1 Den. 423; Goodell v.| either at the time it is handed over, 
Pierce, 2 Hill 659; Tooley _v. Dibble, | or at any time before the death of the 
2 Will 641; Church v. Gilman, 13| grantor; if the name of the grantee, 
Wend 656, 26 AmD $2; Ruggles v.|or other description of him, is not 
Lawson, 12 Johns. 225, 7 AmD 374; | given; and if there is no evidence be- 
Verplank v. Sterry, 12 Johns. 536, 7| yond the mere fact of such delivery 
AmD 24%; Reed v. Marble, 10 Paige 
403; Bunn vy. Winthrop, 1 Johns. Ch.| with his control over the instrument 
CN. ¥.) 229, Souverbye v. Arden, 1/and his title to the land—then such 
Johns, Ch. 240. | transfer of the mere possession of 
NW. C.—Huddleston v. Hardy, 164 | the instrument does not constitute a 
WN. C. 210, 80 SE 15%; Buchanan v. | delivery, and the instrument fails 
Clark, 164 N. C. 36, $0 SE 424; Bar-| for want of execution.” Culver v. 
nett vy. Barnett, 54 N.C. 221; Gaskill} Carroll, 175 Ala. 469, 476, 57 S 767, 
vy. King, 24 N.C. 211; Morrow v. Al-| AnnCas1914D 102. 
exander, 24 N. C. 28%; Wesson v. Ste- Distinction 
phens, 27 N. C. 557; Tate vy. Tate, 21| 
~C, 22. : us 
N. D—O’Erien v. O’Brien, 19 N. D.|.(Mass.) 412, 414, 37: AmD 154, 
712, 125 NW 307; Hulet v. Northern) C. J., said: 


NW 429, 53 AmSR 532. 
N. H.i—Peavey v. Tilton, 13 N. H. 


151, 45 AmD 363; Buffum v. Green, 5 


“Whether, when a deed 


} of the intent of the grantor to part | 


| Mich. 
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Lange v. Cullinan, 205 Ill. 365, 68 NE 
934; Fouts v. Bell, 172 Tl. 345, 50 
NE 198; Walter v. Way, 170 Ill 96, 
48 NE 421; Wilson v. Wilson, 158 Ill. 
567, 41 NE 1007, 49 AmSR 176; Pro- 
vart v. Harris, 150 Ill. 40, 36 NE 
$58; Barrows v..Barrows, 138 Ill. 
649, 28 NE 983; Price v: Hudson, 125 
Ill. 284, 17 NE 817; Stinson v. Ander- 
son, 96 Ill. 373; Wiggins v. Lusk, 12 
Ill. 132. 

Ind.—Emmons v. Harding, 162 Ind. 
154, 70 NE 142, 1 AnnCas 864; Os- 
borne v. Eslinger, 155 Ind. 351, 58 
NE 439, 80 AmSR 240; Hockett v. 
Jones, 70 Ind. 227; Pethtel v. Pethtel, 
45 Ind. A. 664, 90 NE 102. 

Iowa.—Kneeland v. Cowperthwaite, 
138 Iowa 193, 115 NW 1026; O’Con- 
nor y. O’Connor, 100 Iowa 476, 69 NW 
676; Logsdon v. Newton, 54 lowa 448, 
6 NW 715. 

Me.—Brown v. Brown, 66 Me. 316. 

Md.—Renehan v. McAvoy, 116 Md. 
356, 81 A 586, 38 LRANS 941. 

LAREE ORy v. O'Kelly, 8 Metc. 
436. 


Mich.—Connor v. Rivard, 144 Mich. 
177, 107 NW 897; Burk y. Sproat, 96 
404, 55 NW $85; Howard v. 
Patrick, 38 Mich. 805. 

Minn.—Pettis v. McLarne, 135 
Minn. 269, 160 NW 691; Kammrath 
v. Kidd, 89 Minn. 380, 95 NW 213. 

Miss.—Weisinger v. Cock, 67 Miss. 
511, 7 S 495, 19 AmSR 320; Wall v. 
Wall, 30 Miss. 91, 64 AmD 147. 

Mo.—Peters v. Berkemeier, 184 Mo. 
393, 83 SW 747; Sneathen v. Sneathen, 
104 Mo. 201, 16 SW 497, 24 AmSR 


between deed to 326; Abbe v. Justus, 60 Mo. A. 300; 
and escrow.— | Vanstone v. Goodwin, 42 Mo. A. 39; 
Metc.| Ells v. Missouri Pac. R. Co., 40 Mo. 
Shaw, | A. 165. 


N. H—Stockwell v. Williams, 68 


Pac. B Co. 14 N, D. 209, 103 NW) is executed and not immediately de-| N. H. 75, 41 A 973; Baker v. Haskell, 


628. 
Oh—Crooks v. 


St. 225; Kemp v. Walker, 16 Oh. 118;/ tor presently, or as an escrow, is 


| livered to the grantee, but handed to| 47 N. H. 479, 93 AmD 455; Johnson v. 
Crooks, 24 Oh. St. | a stranger, to be delivered to the, Farley, 45 N. H. 505; Cook v. Brown, 
610; Biack v. Hoyt, 3% On. St. 203;| grantee at a future time, it is to be | 34 
Cincinnati, ete, BR. Co. v. Iliff, 12 Oh. | considered as the deed of the gran-|N. H 


N. rey erg Parker v. Dustin, 22 
. 424. 
N. J.—Gould v. Hurley, 75 N. J. Eq. 


Shirley v. Ayres, 14 Oh. 407, 45 AmD | often matter of some doubt; and it| 512, 73 A_129. 
546; Mitchell v. Ryan, 4 Oh. St. 377.| will generally depend rather on the} 


Or —Savyage v. Scroggin, 83 Or. 51,| words and the purposes expressed, | 


162 P 1061; Reeder vy. Reeder, 50 Or.| than upon the name which the par- 
204, 91 P 1075; Pierson v. Fisher, 4%| ties give to the instrument. 
Or, 223, 35 P 621. 
Pa—Eckman v. Eckman, 
269; Stephens v. Huzs, 


| the future delivery is to depend upon 
55 Pa.| the payment of money, or the per- 
54 Pa. 20;| formance of some other condition, 


N. Y.—Bosea v. Lent, 44 Misc. 437, 
90 NYS 41; Brown v. Austen, 35 Barb. 
341; Jacobs v. Alexander, 19 Barb. 


Where | 243; Stilwell v. Hubbard, 20° Wend. 


44; Tooley v. Dibble, 2 Hill 641. 
N. C.—Huddleston v. Hardy, 164 
N. C. 210, 80 SE 158; Bailey v. Bailey, 


Thompson v. Lioyd, 49 Pa. 127; Read | it will be deemed an escrow. Where! 52 N. C. 44; Phillips v. Houston, 50 


v. Robinson, 6 Watts & S. 329; Kyte\it is merely to await the lapse of 
vy. Kyte, Kulp 1. time, or the happening of some con- 
Tenn hompson vy. Jones, 1: Head} tingency, and not the performance of 
4, oe any condition, it will be deemed the 
Startz, 


2; Belgarde vy. Carter, (Civ. | not take effect as a deed until the sec- 


Tex—Kanner v. 
203 SW 60 


N.C. 302. 

N. D.—O’Brien v. O’Brien, 19 N. D. 
713. 125 NW 307. 

Oh.—Ball v. Foreman, 37. Oh. St. 


(Civ, A.) | grantor’s deed presently. Still it will | 132. 


Or.—Dieckman v. Jaeger, 170 P 727; 


A.) 146 SW 964; Walker v. Erwin, 47} ond delivery; but when thus delivered, De Bow v. Wollenberg, 52 Or. 404, 
Tex. Civ. A. 637, 106 SW 164; Elliott | it will take effect, by relation, from | 424, 96 P 536, 97 P 717 [cit Cyc]. 


v. Morris, 42 Tex. Civ. A. 482, 93 SW | the first delivery But this distinction 
220; Diehl v. Fowler, 10 Tex. Civ. A.|is not now very material, 
558, 20 SW Hetring v. Mason,, where the deed is delivered as an 
Tex, Ciy. A. 559, 43 SW 797. escrow, and afterwards, and before 
Utah —Wilsen v. Wilson, 32 Utah| the second delivery, the grantor be- 
169, 177, 9 P 64% [cit Cyc]; Wilson| comes incapable of making a deed, 
v, Kiesel, 9 Utah 297, 25 P 4%% [app | the deed shall be considered as tak- 
dism 164 0. S. 24%, 17 SCt 124, 41) ing effect from the first delivery, in 
L, 6d. 422}. order to accomplish the intent of the 
V2—Hohreckhise v. Wisernan, 102| grantor, which would otherwise be 
Va. 9, 45 SE 7145. defeated by the intervening incapac- 
Wis—McPherson v. Veatherstone,\ity.” See also Escrows [16 Cyc 
31 Wis. 632. 583 
Eng —Doe v. Knight, 5 B. & C. 671 
1, 622, 10% Reprint 250, 5 ERG 


20. 
ee v. Beatty, 27 Ont. 
Pr. Law. I#i—Doe v. Knight, 1 Pr. 
Edw, IH. 444. 
[4] “Berhapsz the clearest and 
statement of the law ori 
Sd ed og ig thé following, by 
«y if 


AmnSR 240, 247: 
title rests upon the delivery of the 
deed to a third person, the deed must 
have been herbed signed by the 

ntor, and delivered by him, or 

his direction, unconditionally, to 
a third person for the use of the 
grantee, to be delivered by such per- 


62. . §$—Harman“v. Harman, 70 
Fed. 94, 17 CCA 479 [app dism 17 
SCt 994, 41 L. ed. 1156]. 

Ala —Culver vy. Carroll, 175 Ala, 
469, 57 $ 767, AnnCas1914D 103. 

Ark.—Moore v. Moye, 122 Ark. 548, 
134 SW 62. 

Cal—Fitch v. Bunch, 30 Cal. 208; 
Crozer v. White, 9 Cal. A. 612, 100 
P 130; Drinkwater v. Hollar, 6 Cal. 
A. 117, 91 PB 664. 

Conn.—Porter vy. Woodhouse, 59 
Conn, 56%, 22 A 299, 21 AmSR 131, 13 
Le 64; Alsop v. Swathel, 7 Conn. 

Del.—Doe v. Beeson, 7 Del. 246. 

Iil—Johngon v. Fulk, 282 Til. 228, 
113 NE 706; Hoyt v. Northup, 256 Ill. 
604, 100 NE 164; Spacy v. Ritter, 214 
Ill.’ 266, 268, 73 NE 447 [cit Cyc]; 


Pa.—Eckman v. Eckman, 55 Pa. 


because | 269; Stephens v. Huss, 54 Pa. 20. 


R. I—Johnson v. Johnson, 24 R. LL. 
571, 54 A 378. 

S. C—Milledge v. Lamar, 4 S. C. 
Eq. 617. 
Tenn.—Brevard 
164. 

Tex.—Payne yv. Cox, (Civ. A.) 143 
Sw 336,{(aff 107 Tex. 115, 174 SW 
tag Gatt v. Shive, (Civ. A.) 82 SW 


Utah.—wWilson v. Wilson, 32 Utah 
169, 177, 89 P 643 [cit Cyc]. 

Wis.—Kittoe v. Willey, 121. Wis. 
548, 99 NW 337; Prutsman v. Baker, 
30 Wis. 644, 11 AmR 592. 

Eng.—Doe v. Knight, 5 B. & C. 
671, 11 ECL 632, 108 Reprint 250, 8 
ERC 580. 


v. Neely, 2 Sneed 


[a] Beason for e rule—%In 
Cook v. Brown, 34 N. H. 460, 475, 476 
foverr Shed v. Shed, 3 N. H. 432], 


Eastman, J., said: “So long as a 
deed is within the control and sub- 
ject to the authority of the grantor, 
there is no delivery. And whether 
in the hands of a third person or in 
the desk of the grantor, is immate- 
rial, since in either case he can de- 
stroy it at his pleasure. To make 
the delivery good and effectual, the 
power of dominion over the deed 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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[§ 100] (2) Intent. The intent of the grantor, 
as in the case of delivery generally,®® is the con- 
trolling element in eases of delivery to a third per- 
son.7° There is no delivery where the deed is merely 
given to a third person for safe-keeping,’ or to 
procure an acknowledgment.” 

[§ 101] (8) Directions to Depositary. In or- 
der that a delivery of a deed to a third person may 
constitute a delivery to the grantee, there must be 
either expressed or implied instructions authorizing 
the depositary to make such delivery,’® and while 
an express direction that the instrument be delivered 
to the grantee is unnecessary where, the eireum- 
stances of the act and the declarations of the grantor 
accompanying it clearly indicate his intention to 
part with any further control over the instrument," 
there must be some declaration or other matter to 
show that the delivery is for the use of the grantee, 
where the depositary is a stranger.7> Where a deed 
is left with the attorney of both parties without an 
understanding that he is receiving it for the grantee, 
or for delivery to the grantee, there is no delivery 
in law."® Where a delivery of a deed to a third 
person is insufficient in that the grantor has not 
effectually parted with control over the instrument, 
it may be rendered effective by subsequent acts and 
declarations of the grantor showing his intent to 
part with such control, although the depositary is 
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not informed of the grantor’s changed intention."? 

[§ 102] (4) Who May Be Depositary, While a’: 
grantor cannot’ deliver the deed to himself as agent 
of the grantee,’® the delivery of a deed executed by 
two grantors to one of them as agent of the grantee 
is a sufficient delivery so far as the interest of the 
other grantor is concerned.’® But where the requi- 
site intent on the part of the grantor exists, the de- 
positary may be his wife ®° or his attorney.8! The 
delivery of a deed to an agent, in order to consti- 
tute a delivery to the grantee, must be to an agent 
authorized to receive it.82 A deed to a married 
woman may be delivered to her husband.8* So it 
has been held that, where the purchaser of land has 
the deed made to a third person, a delivery of the 
deed to the purchaser is sufficient to vest title in 
the grantee named,** but there is contrary author- 
ity.85 

[§ 103] (5) Assent of Grantee. A delivery to 
a third person for the use of the grantee may be 
sufficient, although there had been no authority 
given to such person to receive the deed,’* where 
the grantee subsequently assents thereto.8? Such 
assent will be presumed 88 until the grantee dis- 
sents,89-9° , 

[§ 104] (6) Retention by, or Delivery to, 
Scrivener. The retention by, or the delivery to, the 
serivener of a deed may operate as a delivery to 


must be parted with. Until then the 
instrument asses nothing; it is 
merely ambulatory, and gives no ti- 
tle. It is nothing more than a will 
defectively executed, and is void un- 
der the statute. ... There must be 
a time when the grantor parts with 
his dominion over the deed, else it 
can never have been delivered. So 
long as it is in the hands of a de- 
positary, subject to be recalled by 
the grantor at any time, the grantee 
has no right to it and can acquire 
none; and if the grartor dies without 
parting with his control over the 
deed, it has not been delivered during 
his life, and after his decease no one 
can have the power to deliver it.” 
69. See supra § 95. 

tna Ala.—Gibson v. Gibson, 76 S 


949. 

Cal.—Smith v. Smith, 1783 Cal. 725, 
161 P 495; Williams v. Kidd, 170 Cal. 
631, 151 P 1, AnnCasl1916E 703; Baker 
v. Baker, 9 Cal. A. 787, 100 P’ 892. 

Ill.—Riegel v. Riegel, 248 ill. 626, 
90 NE 1108. : 

Towa.—Richards v. Moran, 187 
Towa 220, 114 NW 1085. See Knee- 
land v. Cowperthwaite, 138 Iowa 193, 
115 NW 1026 (holding that, in deter- 
mining whether a deed placed in the 
hands of a third person for future de- 
livery was intended to convey a pres- 
ent interest, the fact that the deed 
itself indicates an intention to con- 
vey such an interest is entitled to 
great consideration). 


Minn.—Pettis v. McLarne, 135 
Minn. 269, 160 NW 691. 
Wash.—Showalter v. Spangle, 93 


Wash, 326, 160 P 1042. 

“There must be physical tradition 
of the deed out of the grantor'’s pos- 
session, and there must be the intent 
to place it out of his control for the 
benefit of the grantee. Obviously the 
latter element is the one over which 
difficulty most frequently arises, and 
not much can be said a priori to 
guide the judgment of trial courts 
thereon. Hardly more has been ac- 
complished in that direction than to 
prescribe the rule that any express 
reservation of a right to withdraw 
the deed from the depositary refutes 
the intent essential to its efficacy. 
Obviously all the cireumstances— 
closeness of relation to the deposi- 
tary, naturalness of such selection as 
mere custodian for the grantor, ease 
of latter’s physical access to papers 
as usually kept by the person se- 


\ : 


lected as depositary, certainty or un- 
certainty of grantor’s belief in his 
approaching death; all these, besides 
the spoken words—may vary the con- 
clusion in different cases.’ Kittoe v. 
Willey, 121 Wis. 548, 552, 99 NW 337. 

71. Mosier v. Osborn, (Ill.) 119 
NE 924; Johnson v. Fulk, 282 Ill. 328, 
118 NE 706; Barlow v. ‘Hinton, 1 A. 
K. Marsh. (Ky.) 97. 

72. Johnson v. Brook, 31 Miss. 17, 
66 AmD 547; Donnelly v. Rafferty, 
172 Pa. 587, 83 A 754 

73. U. S.—Carr v: Hoxie, 5 F. Cas: 
No, 2,488, 5 Mason 60. 

Ala.—Fitzpatrick vy. Brigman, 130 
Ala, 450, 80 S 500. 

Tll.—Sexton''v. Merchants’ L. & T. 
Co., 257 Tl, 551, 101 NE 56. 

N. J.—Cannon v. Cannon, 26 N. J. 


Eq. 316. 
N. Y.—Blsey v. Metcalf, 1 Den. 323. 
N. C.—Perkins v. Thompson, 123 
Ni GC. 1275, 8b‘ SE. 387. 


Tex.—Payne v. Cox, (Civ. A.) 148 
ae 336 [aff 107 Tex. 115, 174 SW 
817]. 

74 In re Bell, 150 Towa 725, 130 
NW 798; Criswell v. Criswell, 1388 
Iowa 607, 1146 NW. 713: 

75. Sexton v. Merchants L. & T. 
Co., 257 Tl. 551, 101 NE 56; Leftwich 
v. Harly, 115 Va. 828, 79 SE 384. 

fa] Tilustration.—Where testator, 
when about to leave for a trip abroad, 
gave a sealed package to a clergy- 
man bearing an indorsement that it 
was to be opened only on testator's 
death, and stated to the clergyman, 
“This is yours,” but did not disclose 
its contents, and on his return it was 
redelivered to him, there was no de- 
livery of a deed contained in the 
package, in which testator’s brother 
was named as grantee. Sexton v. 
Merchants’ L. & T. Co., 257 Ill. 551, 
101 NE 56. 

76. Sears vy. Scranton Trust Co., 
byt Pa, 126,'77 A 428, 30 AnnCas 
1145. 

77. Moore y. Trott, 162 Cal. 268, 
122 P 462. 

78. Rendlen v. Edwards, 116 Mo. 


A. 890, 92 SW. 781. 

79. Belcher v. La Grande Nat. 
Bank, (Or.) 171 P 410. 

80. Sneathen v. Sneathen, 104 Mo. 


201, 16 SW 497, 24 AmSR 326: Kittoe 
v. Willey, 121 Wis. 548, 99 NW 337. 


81. Smith vy. Smith, 173 Cal. 725, 
161 P 495. ; 
82. Richards v. Moran, 137 Iowa 


220, 114 NW 1035; Jameson v. Good- 


win, (Oki.) 170 P 241; Wood v. Mont- 
pelier, (Vt.) 82 A 671. 
Assent of grantee see infra § 103. 


838. Ill—Pool v. Philips, 167 Ill. 
432, 47 NE 758. 
Mich.—Wipfler v. Wipfler, 153 


Mich. 18, 116 NW 544, 16 LRANS 941. 
Mo.—Hamilton v. Armstrong, 120 
Mo, 597, 25 SW 545. 
Pa.—Long v. McHenry, 45 Pa. Su- 


per. 530. 

Tex.—Newman y. Newman, (Civ. 
A.) 86 SW 635. 

84 lLarisey v. Larisey, 98 S. C. 
450, 77 SE 129. 5 

85. Jameson vy. Goodwin, (Okl.) 


170 P: 241. 

86. Ala.—Gulf Red Cedar Co. v. 
Crenshaw, 169 Ala. 606, 53 S 812. 
borane ates v. Colton, (A.) 171 P 
701. s 

lll.—Bryan v. Wash, 7 Ill. 557. 

Ky.—Ward v. Small, 90 Ky. 198, 13 
SW 1070, 12 KyL 58: ‘ 
ea ge v. Corliss, 103 Mass. 

8. 

Mich.—Taft v. Taft, 59 Mich. 185, 
26 NW 426, 60 AmR 291. 

Nebr.—Dunlap v. Marnell, 95 Nebr. 
535,145 NW 1017. 

N. Y.—Everett v. Everett, 48 N. Y. 
218; Fisher v. Hall, 41 N. Y. 416; 
Verplank v. Sterry, 12 Johns. 536, 7 
AmD 848; Montreal Cong. Nunnery v. 
Aen os gia 3 Barb. Ch. 375, 49 AmD 
184. 

87. Ill.—Haenni v. Bleisch, 146 Il. 
262, 34 NE 158; Bennett v. Waller, 
23 Til. 97%. 

Me.—Turner v. Whidden, 22 Me. 
5 


121. 
Mass.—Marsh vy. Austin, 1 Allen 
35 


o. 
Minn.—Crowley v. C. N. Nelson 
Lumber Co., 66 Minn. 400, 69 NW 


$21. 

Nebr.—Roepke v. Nutzmann, 95 
Nebr. 589, 146 NW 939. 

N. CG—Wesson v. Stephens, 387 
N. C. 557. 

[a] Express assent is not neces- 
sary.—Tibbals v. Jacobs, 31 Conn, 
428; Merrills v. Swift, 18 Conn. 257, 
46 AmD 315. 
ages hoger of deed see infra § 120. 
88. See infra § 494. 

89-90, Halluck v. Bush, 2 Root 
(Conn.) 26, 1 AmD 60; In re Bell, 150 
Iowa 725, 130 NW 798; Matheson vy. 
Matheson, 139 Towa 511, 117 NW 755, 
18 LRANS 1167; Garten v. Trobridge, 
80 Kan. 720, 104 P 1067; Tate v. Tate, 
21 N.C. 22. See Carnes v. Plait, 2 Abb. 
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the grantee.*! But where the scrivener who has 
possession of the deed is directed by the grantor 
not to give the imstrument to any one, there is no 
delivery to the grantee, and it is immaterial that 
he did deliver the instrument to the latter.°? And 
the question of whether there has been a delivery 
may depend upon whether the serivener acts as 
agent of the grantee or the grantor.®* So where an 
attorney who drew a deed was as much the agent 
of the grantors as of the grantee in the transaction, 
having drawn the deed at their joint request, his 
possession did not constitute possession of the gran- 
tee on the theory that a delivery to him was a 
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presumptive delivery to the agent of the grantee 
authorized to receive it.°* Again, where a deed is 
executed in blank and given to an attorney merely 
to fill up, there is no delivery of the instrument to 
the grantee where the former writes an acknowl- 
edgment thereon and delivers it.?® 

[§ 105] (7) Conditional Delivery. Where a 
deed is given to a third person to hold until the per- 
formance of some act by the grantee or the hap- 
pening of some contingency, it does not operate 


as a delivery to the grantee,®° and a delivery by 


[§§ 104-109 


the depositary contrary to the directions of the 
grantor will not pass the title.°’ Where a deed is 
delivered to a third person upon condition, the 
grantor may of course waive such condition.’ 

[§ 106] (8) Delivery to Agent of Grantee. A 
delivery of a deed to a person having authority to 
receive the same in behalf of the grantee will be a 
sufficient delivery.®® 

[§ 107] (9) Conveyance as to Children. Ordi- 
narily, where the grantee of a deed is a child, a de- 
livery to his parent will be regarded as having been 
made to the parent as his agent and as sufficient.t 

[§ 108] (10) Loss or Destruction of Deed after 
Delivery. The loss of a deed while in the posses- 
sion of a third person to whom it has been delivered 
for the use of the grantee will not operate to de- 
feat the delivery to the latter. Nor can the title 
of a grantee under such a delivery be affected by 
a destruction of the deed while in the hands of a 
third person or before it is given to the grantee.* 

[§ 109] (11) Retaking of Possession. ‘The 
mere fact that the grantor regains possession of the 
deed from the third person is not conclusive as 
against delivery, but is a circumstance to be con- 


Dec. 159 note [rev 31 N. Y. Super. 
140, 7 AbbPrNS 42, 38 HowPr 100] 
(holding that in such case the ques- 
tion whether there was an effectual 
delivery is one of fact and not of 


law). 
aes Ala.—Burt v. Cassety, 12 Ala. 
Colo.—Durango Trust Co. v. Camp- 
bell, 168 P 1174. 
Del.—Jamison v. Craven, 4 Del. 
Ch. 311. 


Pi — slaclenS v. Kessler, 30 Ind. 
oO. 


Kan.—Bierer vy. Fretz, 32 Kan. 329, 
4 P 284. 

Minn.—Barnard  v. 86 
Minn. 343, 90 NW 574. 

Mo.—Coulson v. Coulson, 180 Mo. 
709, 79 SW 473. 

Nebr.—Svanda v. Svanda, 86 Nebr. 


203, 125 NW 585, 
pax Y.—Reed v. Marble, 10 Paige 


woe vw Clark, 626 5Vt, nl36;019 

See 16 Cent. Dig. tit Deeds § 132. 

92. Bettinger v. Van Alstine, 79 
Hun 517, 29 NYS 904. 

93. Swank v. Swank, 37 Or. 439, 
61 P 846; Healy v. Seward, 5 Wash. 
319, 31 P 874. See also Carnes v. 
Platt, 29 N. Y. Super. 270, 

94. Cassidy v. Holland, 27 8S. D. 
287, 130 NW 771. 


Thurston, 


£5. Hammerslough v. Cheatham, 
84 Mo. 13. . 
96. Ark.—American Cent. F. Ins. 


Co. Lv. Arndt, 129 Ark.’ 309, 195 SW 
Cal.—Holland v. McCarthy, 173 Cal. 

597, 160 P 1069; Drinkwater v. Hollar, 

6 Gal. A. 117, 91 P 664. 

joa enna v. Charnley, 80 Ind. 
Ky.—Baker v. Best, 107 SW 1192, 


33 KyL 1 
Chick v. Sisson, 95 Mich. 412, 54 NW 
Nebr. 783, 103 NW 458; 
“ 68 

WN. SEE e715, 41 A973. 

Or.—Sharp v. Kilborn, 64 Or. 371, 
Cte. 29 Or. 515, 45 P 800. 

Tex.—Marble v. Marble, 52 Tex. 


Mich.—Wisconsin, ete., R. Co. v. 
McKenna, 139 Mich. 43, 102 NW 281; 
895. 

Nebr.—Mason vy. Strickland, 73 

Soward v. 
Moss, 59 Nebr. 71, 80 NW 268. 

N. H.—Stockwell v. Williams, 

N. C.—Tarlton v. Griggs, 131 N. C. 
216, 42 SE 591. 

130 P 735; De Bow v. Wollenberg, 52 
Or. 404, 96 P 536, 97 P 717; Tyler <v. 
. D.—Schmidt vy. Munson, 20S. D. 
389, 396, 107 NW 3867 [quot Cyc]. 
Civ. A. 380, 114 SW 871; Allison v. 
Williams, (Civ. A.) 91. SW 249; Hous- 


ton Land, ete. Co. v. Hubbard, 37 
Tex, Civ. A. 546, 85 SW 474. 

Vt.—Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009. 

5 y S.—Cogswell v. O’Connor, 13 N. 
Ss. 3. 

[a]. Thus, where the agent of a 
vendor receives a deed for the pur- 
pose of delivering on payment of the 
consideration, without disclosing that 
he is also the agent for the vendee, 
and places the deed on record after 
he has been notified by the vendor 
that the contract has been rescinded 
for nonperformance, no legal delivery 
of the deed has been made. Mason 
AE 73 Nebr. 7838, 103 NW 
458. 

{b] Express words are not neces- 
sary in order to have a delivery oper- 
ate as an escrow, for it may be in- 
ferred from circumstances attending 
the execution. Bowker v. Burdekin, 11 
M. & W. 128, 152 Reprint, 744, 8 ERC 
599; Nash v. Flynn, 6 Ir. Eq. 565; 
Keator v. Scovil, 5 N. B. 647. 

Delivery in escrow see Escrows [16 


Cyc 560). 
97. Grindle v. Grindle, 240 Ill. 143, 
88 NE 473; Baker v. Best, 107 SW 


1192, 33 Kyl 1; Sharp v. Kilborn, 64 
Or. 371, 130 P 735; Dunlevy v. Fenton, 
80 Vt. 505, 68 A 651, 180 AmSR 1009. 

[a]. Tllustration.—Where a deed 
was executed and delivered to an at- 
torney, to be delivered to the gran- 
tee if, on examination, he approved 
of the title, the title does not pass 
until such approval, although under 
the contract the grantee would be en- 
titled to the rents of the property 
from the date of the deed. Baker v. 
Best, 107 SW 1192, 33 KyL 1; Dun- 
levy v. Fenton, 8 Vt. 505, 68 A 651, 
130 AmSR 1009. 


98. Jackson v. Badham, 162 Ala. 
484, 50 S 1381. 
99. Fla.—Southern L. Ins., ete., 


Co. v. Cole, 4, Fla. 359, . 
1ll.—Johnson vy. Fulk, 282 M1. 
118 NE 706. 
Iowa.—Dorr. Cattle Co. v. Des 
Moines Nat, Bank, 127 Iowa 153, 98 
NW 918, 102 NW 8386, 4 AnnCas 519. 
A nahi cops tb v. Whidden, 22 Me. 


Minn.—Ingersoll v. Odendahl, 136 
Minn. 428, 162 NW 525; Miller v. 
Irish Catholic Colonization Assoc., 36 
Minn. 357, 31 NW 215. 

Nebr.—Sowards v. Moss, 58 Nebr. 
119, 78 NW 373. 

N. J.—Gould v. Hurley, 75 N. J. 
Eq. 512, 73 A 129. 

N. Y.—Beckrich v. North Tona- 
wanda, 171 N. Y. 292, 64 NE 6 [rev 
57 App. Div. 568, 67 NYS 992]. 


238, 


N. C.—Green v. Kornegay, 49 N. 
C. 66, 67 AmD 261. 

Oh.—Cincinnati, ete., R. Co. v. Iliff, 
13 Oh. St. 235. 

Okl,—Jameson vy. Goodwin, 170 P 
241, 248 [quot Cyc]. 

Pa.—Stinger v. Com., 26 Pa. 422; 
Blight v. Schenck, 10 Pa. 285, 51 AmD 
478; Read v. Robinson, 6 Watts & §S, 
aft Long v. McHenry, 45 Pa. Super. 


S. C.—Guess v. South Bound R. Co., 
40 S. C. 450, 19 SE 68. 

Tex.—Smith v. Thompson, (Civ. A.) 
201 SW. 220. 

Vt.—Pratt v. Holman, 16 Vt. 5380. 

Wash,—Jackson v. Lamar, 58 Wash, 
383, 108 P 946. 

[a] Tlustrations.—(1) Delivery to 
the grantee’s attorney is sufficient 
(Hubbard vy. Greeley, 84 Me. 340, 24 
A 799, 17 LRA 511); (2) and delivery 
to the grantor’s solicitor for delivery 
to the grantee has been held to op- 
erate as a technical delivery (Ham- 
mond vy. Hunt, 11 F. Cas. No. 6,003, 
4 Bann, & A. 111). (3) Again delivery 
to an officer of a corporation may be 
delivery to the corporation itself. 
Southern L. Ins., ete., Co. v. Cole, 4 
Fla. 359. 

{b] A deed to a purchaser at a 
sheriff’s sale may be delivered to a 
third person appointed to receive it. 
Scott v. McNutt, 2 N. S. Dec. 118. 

[c] Rejection by the grantee re- 
vests title in, the grantor. Read v. 
Robinson, 6 Watts & S. (Pa.) 329. 

1. Coleman v. Coleman, 216 TIl. 
261, 74 NE 701; Beatty v. Beatty, 151 
Ky. 547, 152 SW 540; Pittmon v. 
Flowers, 131 Ky. 804, 115 SW 786, 133 
AmSR 273. 

[a] Relivery to a father of a deed 
conveying property to an infant child 
is good. Parker v. Salmons, 101 Ga. 
160, 28 SE 681, 65 AmSR 291; Chapin 
v. Nott, 208 Ill. 341, 67 NE 833; Beat- 
ty v. Beatty, 151 Ky. 547, 152 SW 540. 

2. Henricksen v. Hodgen, 67 Ill. 
179; McCormick v. McCormick, 71 
Iowa 879, 88 NW 648; Appleman v. 
Appleman, 140 Mo, 3809, 41 SW 794, 
62 AmSR 782. 

[a] If the delivery to a third per- 
son is not of such a character as to 
make it an absolute one to the gran- 
tee, and the grantor subsequently ob- 
ta‘ins possession of and destroys the 
instrument, the grantee can claim no 
title thereunder. Patterson v. Un- 
derwood, 29 Ind. 607; Burk v. Sproat, 
96 Mich, 404, 55 NW 985;. Mudd v. 
Dillon, 166 Mo. 110, 65 SW_ 9738. 

3. Douglas y. West, 140 Tll. 455, 31 
NE 403; Chambers v. Stewart, 8 OhS 
&CP 622, 2 OhNP 287. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sidered upon the question whether it was the inten- 
tion of the grantor to om with control of the in- 


strument.* 


{[§ 110]° d. Record or Delivery for Record—(1) 
The fact that a deed has been recorded, 
even at the grantor’s direction, does not constitute 
delivery,® but a presumption of delivery arises where 
a deed is shown to have been executed, acknowl- 
The recording. of a deed, 
however, may, when coupled with other cireum- 
stances showing an intention to deliver the instru’ 
ment to the grantee, evidence an absolute delivery.’ 
The delivery of a deed for record may likewise 
so operate where such an intention is shown,® and 
delivery by the recording officer after it has been 
recorded under the direction of the grantor is suffi- 
There is no delivery, however, where the 
deed is merely deposited with the recording officer, 


In General. 


edged, and recorded.® 


cient.® 


7 8 Pethtel v. Pethtel, 
664, 90 NE 102. 

5. U. S.—yYounge v. Guilbeau, 3 
Wall. 636, 18 L. ed. 262. F 
Ala.—Nap ier v. Elliott, 146 Ala. 
213, 40S 752, 119 AmSR 17 

Del.—Jones v. Bush, 4 Del. 1, 

Fla.—Ellis v. Clark, 39 Fla. 714, 23 
S 410. But see International Kaolin 
Co. v. Vause,-.55 Fla. 641, 46 S 3 
(holding that the recording, ‘of a deed 
is equivalent to a formal delivery 
thereof, in the absence of any show- 
ing of fraud on the grantor). 

Tll.—Ackman v.. Potter, 239 Ill. 578, 
88 NE 231. 

Iowa.—Erler v. Erler, 124 Iowa 726, 
100 NW 856. 

Mass.—Hastings v. Merriam, 117 
Mass. 245. See also Barnes. v. 
Barnes, 161 Mass. 381, 37 NE 379. 

Mich.—Hogadone vy. Grange Mut. 
Veh Co., 133 Mich. 339, 94 NW 
1045. 

Nebr.—McGuire v. Clark, 85 Nebr. 
102, a2 NW 675, 23 LRANS 920. 

N. D.—MecManus v. Commow, 10 N. 
D. 340, 87 NW 8. 

Pa.—Sears v. Scranton Trust Co., 
228 Pa. 126, 77 A 423, 30 AnnCas 1145; 
Juvenal v. Jackson, 14 Pa. 519. 

S. C—Dawson v. Dawson, 14 S.C. 
Eq: 243. 

Tenn.—Watson Vv. Ryan, 
Ch. 40. 

Tex.—Koppelmann v. Koppelmann, 
94 Tex. 40, 57 SW 570; Heintz v. 
opponnell. 17 Tex. Civ. A. 21, 42 SW 


Vt.—Morgan v. Morgan, 82.Vt. 243, 
73 A 24,137 AmSR 1006. 

6. See infra § 497. { 

7. Ala.—Alexander v Alexander, 
71 :Ala,. 295. 

Conn.—Wiley v. London, ete. F. 
Ins. Co., 89.Conn. 35, 92: A 678; Moore 
v. Giles, 49 Conn. 570. See also Jones 
v. Jones, 6 Conn. 111, 16 AmD 35. 

Ill.—Abernathie v. Rich, 256 Ill. 
166, 99 NE 883; Brady v. Huber, 197 
Ill, 291, 64 NE 264; La Fleure v. Sei- 
vert, 98 Ill. A. 234. 

paler Nae v. Godman, 94 Ind. 
194: 

Iowa.—Collins v. Smith, 144 Iowa 
200,122 NW 839. 

Kan.—Kelsa v. Graves, 64 Kan. 777, 
68 P 607. 

Ky.—Collings v. Collings, 92 SW 
577,29 KyL 51. 

Mich.—Griffin v. Hovey, 179 Mich. 
104, 146 NW 210; Holmes v. McDon- 
ald, 119 Mich. 563, 78 NW 647, 75 
AmSR 430; Fenton v. Miller, 94 Mich. 
204, 538: NW 957. 


3 Tenn. 


Mo.—Whitaker v. Whitaker, 175 
Mo. 1, 74 SW 1029. 
Nebr.—Fryer v. Fryer, 77 Nebr. 


298, 109 NW 175, 124 AmSR 850; Is- 
sitt v. Dewey, 47 Nebr. 196, 66 NW 


pate 

H.—Boody v. Davis, 20 N. H. 
140, “51 AmD 210. 

Y.—Port Jervis Nat. Bank v. 
Bevel, 46 App. Div. 302, 61 NYS 
521 (aft 26 Misc. 541, 57 NYS 486]. 

N. C.—Snider v. Lackenour, 37 N. 
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with instructions to delay record,’® or to hold the 
deed subject to the grantor’s control.! 


Further it. 


is held that the recording of a deed is not a delivery 


ties.18 


[§ 111] 


45 Ind. A.}G@. 360, 38 AmD 685; Snider v. Lacke- 


nour, 3t NLC. 360, 38 AmD 685. 
sore -—Lyman v. Smith, 4 LackLegN 
Tex.—Taylor v. Sanford, 108 Tex: 

340, 193 SW 661 [rev (Civ. A.) 150 

SW 262]; Russell v. Beckert, (Civ. 

A.) 195.SW.607; Johnson v. Johnson, 

38 Tex. Civ. A: 885, 85 SW. 1023; 

Ford v. Boone, (Civ. A.) 75 SW 353. 
-Wash.—Bjmerland v.. Eley, 15 

Wash. 101, 45 P 730. 

Ont. —Anning v. Anning, 38 Ont. L. 

he 11 OntWN 257. 

U. S.—Bulkley v. Buffington, 4 

F, Pie No. 2,117, 5 McLean 457. 
Ala-—Chancellor v. Teel, 141 Ala. 

634, 37 S 665; Gulf, Red, Cédar Lum- 

ber Co. v. O'Neal, 131° “Ala. 117, 30 

S. 466; Lewis v. Watson, 98 Ala. 479, 

13 S 570, 39 AmSR.»82, 22 LRA 297; 

Alexander v. Alexander, 71 Ala. 295. 
Ark.—Zeigler v. Daniel, 128 Ark. 


Ii.—Buek v. Garber, 261 Ill. 378, 
103 NE 1059; Rivard v. Walker, 39 
HA 413; Young v. Stearns, 3 Ill. A. 

Pee —McNeely v. Rucker, 6 Blackf. 


ee —Luckhart v. Luckhart, 120 
Iowa 248, 94 NW 461; Adams v. Ryan, 
61 Iowa 733, 17 NW 159. 

Ky.—Atkins v. Globe Bank, etc., 
Co., 124 SW 879; Martin vy. Bates, 50 
SW 38, 20 KyL 1798. 

Mass.—Shaw v. Hayward, 7 Cush. 


| 403, 194 SW 246. 


170. 

Minn.—Ingersoll v. Odendahl, 136 
Minn, 428, 162 NW 525 

Mo.—Fenton. v. Fenton, 261 Mo, 


202, 168 SW 1152; Chambers v. Cham- 
bers, 227 Mo. 262, 127 SW 86; Pearce 
v. Dansforth, 13 Mo. 360. 

N. J.—Commercial Bank v. Reck- 
less, 5 N. J. Eq. 430 [rev on other 
grounds 5 N. J. Eq. 650]. 

N. Y.—Sewell v. Home Ins. Co., 131 
App. Div. 131, 115 NYS 345. 

N. C.—Robbins vy. Rascoe, 120 N. C. 
79, 26 SE. 807, 58 AmSR 774, 38 LRA 
pe Phillips v. Houston, 50 N. C. 


Oh.—Hoffman vy. Mackall, 5 Oh. St. 
124, 64 AmD 637. 

Tex.—Herring v. Mason, (Civ. A.) 
43 SW 797. See Belgrade v. Carter, 
(Civ. A.) 146 SW 964 (holding that 
the delivery of an unacknowledged 
instrument to the scrivener, with in- 
structions to file it in the clerk’s of- 
fice for registration, did not consti- 
tute a delivery). 

Wis.—Whiting v. Hoglund, 127 
Wis. 135, 106 NW 391, 7 AnnCas 224; 
Cooper v. Jackson, 4 Wis. 537. 

[a] FPailure to furnish recording 
fee.—Where a grantor delivered a 
deed to a third person to be recorded, 
the fact that he did not furnish the 
third person with money to pay for 
recording did not affect the passing 
of title to the grantee, for the accept- 
ance of the duty by the third person 
to record was equivalent to an under- |; 
taking to record. Fenton v. Fenton, ; 
261 Mo. 202, 168 SW 1152. 


by the grantor to the grantee, unless the deed comes 
from the hand of the grantor or someone claiming 
through or under him.1? 
withheld from record by agreement will not show 
that there has been no delivery as between the par- 
The unauthorized record of the deed by the 
agent of a grantor will not constitute a delivery.t* 
(2) Knowledge or Assent of Grantee. 
The fact that a person has executed and recorded 
a deed, where it is done without the knowledge or 
assent of the grantee, will not of itself operate as 
a delivery to the latter.t® 
ery of such an instrument for the purpose of hav- 
ing it recorded, if done without the knowledge of 
the grantee, constitute a delivery to him,?® 


The fact that a deed is 


Nor will the mere deliy- 


In ease 


{[b]. Neglect of the recorder to 
mark the time of delivery does not 
defeat the. delivery. Hoffman vy, 
Mackall, 5 Oh, St. 124, 64 AmD 687. 

9. Kemp v. Walker, 16 Oh. 118. 

10. Tuberville v. Fowler, 101 Tenn. 
88, 46 SW 577; Morgan v. Morgan, 82 
Vt. 243, 73 A 24, 137 AmSR 1006. 

[a] Thus, where a town clerk re- 
ceived a deed from the grantor with 
instructions to file it but to delay re- 
cording, the clerk’s subsequent re- 
cording of the deed and delivery 
thereof to the grantee at her direc- 
tion was ineffective to constitute de- 
livery. Morgan v. Morgan, 82 Vt. 
243, 73 A 24, 137 AmSR_ 1006. 

11. See O'Connor y. O’Connor,. 100 
Iowa 476, 69 NW 676 (holding that 
there was no delivery where the deed 
was lcft with the justice who took 
the acknowledgment, and was for- 
warded by him for record, but was 
recalled by the grantor before it was 
recorded); Spurlock v. Spurlock, 149 
Ky. 822, 149 SW 11382 (holding that 
there is_no delivery of a deed where 
it is handed by the grantor to the 
clerk of the county court, not for ree- 
ord, but conditionally, and is- with- 
drawn from him by the grantor); 
Tinsley v. Tinsley, 138 Ky. Op. 660 
(holding that there was no delivery 
where the grantor handed the deed 
to the clerk of the county.court and 
told him to keep it until he ordered 
it to record). 

12. Piercy v.. Piercy, 18,Cal. A. 
751, 124 P 561; Barr v. Schroeder, 32 
Cal. 609. See also Barns v. Barns, 
113 Iowa 435, 85 NW 629; Blackman 
v. Schierman, 21 Tex. Civ. A..517,.51 
SW 886. 

13. Bunten v. Americar Security, 
ete., Co., 25 App. (D. C.) 226) Bates 
v. Winters, 138 Wis. 673, 120 NW 498. 

14. Willey v. Stormont, 388 App. 
(D, Ci) 399; Cox v. Payne, 107 Tex. 
115, 174 SW 817 [aff (Civ. A.) 143 SW 


336]. 

15. Ill.—Gillen v. Gillen, 288 Tl. 
218, 87 NB 388; Sullivan v. Eddy, 154 
Tll.' 199, 40 NE 482. See Abernathie 
v. Rich, 256 Ill. 166, 99 NE 883 (hold- 
ing that the act of the grantee in 
mortgaging part of the premises is 
sufficient to show assent). F 

Ind.—Franklin Ins. Co. v. Feist, 31 
Ind. A. 390, 68 NE 188. 

Iowa.—Deere v. Nelson, 73 Iowa 
186, 34 NW 809; Moody v. Dryden, 72 
Iowa 461, 34 NW 210. 

Mass.—Maynard  v. 10 
Mass. 456, 6 AmD 146. 

Minn.—Babbitt v. Bennett, 68 Minn. 
260, 71 NW 22. 

N. H.—Hayes’ v.. Davis, 18 N. H. 
600. 


Or. tpt v. Barhan, 56 Oh. 269, 
108 P 21 

{a] sakheauent assent by the 
grantee is cquivalent to actual deliv- 
ery to him. Hedge v. Drew, 12 Pick. 
(Mass.) 141, 22 AmD 416; econ v. Sel- 
den, 5 Munf. (19 Va.) 160. 

Acceptance of deed see en § 121. 

16. Colo.—Knox vy, Clark,.15 Colo. 


Maynard, 


208. [18.C.'J.] 
of a voluntary conveyance by a parent to a child, the 
recording of the deed by the parent, 17 or his deliv- 
ery of it for record,!8 is ordinarily held to evidence 

a delivery, and the assent of the grantee, the con- 
ee being for his benefit, will be presumed,’® 
unless, as has been held, he rejects it within a rea- 
sonable time after he arrives of age.?° 

[§ 112] (8) Retention by Grantor of Posses- 
sion. 
grantor thereafter retains in his possession does not, 
in the absence of other cireumstances showing an 
intention by such act to deliver the instrument to 
the grantee, operate as a delivery to him.?!. The 
fact that the grantor retains possession of the deed 
is not, however, conclusive as against the delivery 
where other circumstances surrounding the trans- 
action evidence an intention that the deed shall be 
operative.2? And where the grantees are minor chil- 
dren of the grantor, it has been held that the fact 
that the deed was in the possession or control of 
the grantor after registration would not afford an 
inference that the registration was not intended as 
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The mere recording of a deed which the | 


[§§ 111-114 


a delivery.23 Likewise, where a husband intends to 
convey land to his wife, it has been held that his 
act in directing that his deed be returned to him 
and to no one:else after it has been recorded will 
not rebut the presumption of delivery.?* 

[§ 113] e. Deed to Take Effect after Grantor’s 
Death—(1) In:General. A deed executed by the 
grantor with the intention of having it take effect 
after his death, but which he retains in his posses- 
sion or control, will be ineffectual to pass title for 
want of delivery.2> Where, however, a deed con- 
taining a provision that it is not to take effect until 
the grantor’s death is actually delivered to the gran- 
tee during the lifetime of the grantor, it will be 
sustained as a present grant of a future interest.?° 

[§ 114] (2) Delivery to Third Person to Hold 
until Grantor’s Death. The delivery of a deed by 
the grantor to a third person to be held by him and 
delivered to the grantee upon the grantor’s death 
will operate as a valid delivery, where there is no 
reservation on the part of the latter of any control 
over the instrument,” and under such circumstances 


A. 356, 62 P 334. 

Tll.— Wiggins v. Lusk, 12 Ill. 132. 

Ky.—Alexander v. De Kermel, 81 
Ky. 345. 

Mass.—Samson _ v. 
Metc. 275, 37 AmD 135. 

Mo.—Cravens v. Rossiter, 116 Mo. 
338, nee SW 736, 38 AmSR 606. 

N. H.—Barns vy. Hatch, 38 N. H. 
304, 14 AmD 369. 

Compare Burt v. Cassety, 12 Ala. 
734; Ferris’ v. Mosher, 27 Vt. 218, 65 
AmD 192. 

[a] A deed deposited and refused 
by the grantee does not pass title and 
a sheriff's sale of such property as 
that of the grantee passes nothing. 
eae v. French, 2 T. B. Mon. (Ky.) 


17. Hill v. Kreiger, 250 T1l. 
95 NE 468; Decker -v. 
berry, 249. Ill. 
AnnCas191ZA v. 
Palmer, 62 Iowa 204, 17 NW 463; 
Cecil v. Beaver, 28 Iowa 241, 4 AmR 
174; Combs v. Ison, 168 Ky: 728; 182 
SW 953; Griffin v. Hovey, 179 Mich. 
104, 146 NW 210; Compton v. White, 
86 Mich. 33, 48 NW 635. 

[a]. Where infant grantees have 
knowledge of the execution and rec- 
ord and are put in possession of 
some of the land conveyed, there is 
sufficient proof of delivery. Horn v. 
Broyles, (Tenn. Ch. A.) 62 SW 297. 

18. Erler v. Erler, 124 Iowa 726, 
728, 100 NW 856; Atkins v. Globe 
Bank, ete., Co., (Ky.) 124 SW 879; 
Ingersoll v. Odendahl, 136 Minn. 428, 
162 NW 525. 

“Where, as in the instant case, a 
conveyance is made, or -procured to 
be made, by a parent to his child, and 
no agreement is shown respecting 
delivery, it has been held that a com- 
pleted transfer may be accomplished 
by the deposit of the instrument of 
conveyance for record by the parent. 
But in all such cases the question be- 
comes one of intention.” Erler vy. 
Hrler, supra. 

19. See infra § 494. 

20. Mullins v. Mullins, 120 Ky. 
6438, 87 SW 764, 27 KyL 1048. 

21. Ala.—Loring v. Grummon, 176 
Ala. 236, 57 S 818; Coulson v. Scott, 
167 Ala. 606, 52 S436. 

Ill.—Abrams v.. Beale, 224 Ill. 496, 
79 NE 671; Wilenou v. Handlon, 207 
Til. 104, 69 NE 892; Weber v. Chris- 
ten, 121 Ill. 91, 11 NE 893, 2 AmSR 
68; Stiles v. Probst, 69 Ill. 382. 

Towa.—Hutton v. Sntith, 88 Iowa 
238, 55 NW 326. 

Me.—McGraw_v. McGraw, 79 Me. 
257, 9A 846, 

Mass.—Hawkes v. Pike, 105 Mass. 
560. 7 AmR 554. 

Mich.—Stevens v. Castel, 63 Mich. 
111, 29 NW 828. 


Thornton, 3 
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delivery during his lifetime.” 


Minn.—Hoop v. Vanstrum, 92 
Minn. 406, 100 N NW 229. f 

Okl. —King v. Antrim Lumber Co., 
172 P. 958: 

Tex.—Culmore v. Genove, (Civ. A.) 
24 SW 83; Newman v. Newman, (Civ. 
A.) 86 SW 635, 

Vt.—Elmore vy. Marks, 39 Vt. 538. 

22. Graham _v. Suddeth, 97 ‘Ark. 
283, 133 SW 1033; Balin v. Osoba, 
76 Kan. 234, 91 P57. But see Collins 
v. Smith, 144 Towa 200, 122 NW 839; 
Creeden v. Mahoney, 193 Mass. 402, 
79 NE 776. 

Gulf Red Cedar Co. v. Cren- 


shaw, 169 Ala. 606, 53 S 812. 
24, Russell v. May, 77 Ark. 89, 90 
Sw 617. 


25. Ark.—Maxwell v. Maxwell, 98 
Ark. 465, 136 SW 172; Ashley v. Ash- 
ley, 98 Ark. 324, 124 SW 778. 

Cal.—Fisher v. Oliver, 174 Cal. 781, 
787, 164 P 800; Hayden v. Collins, 1 
Cal. ‘A, 259,81 P 1120. 

lil_—Linn v. Linn, 261 Ill. 606, 104 
NE 229; Benner v. Bailey, 234 Tll. 79, 
84 NE 638; Elliott v. Murray, 225 Tl. 
107, 80 NE 77; Russell v. Mitchell, 
223 Ill, 438, 79 NE 141; Wilenou v. 
Handlon, 207 Ill, 104, 69 NE 892; Wal- 
ter v. Way, 170 Ill. 96, 48 NE 421. 

_ Ind.—Osborne v. Eslinger, 155 Ind. 
351, 58 NE 439, 80 AmSR 240; Fifer 
Vv. Rachels, 27 Ind. A. 654, 62 NE 68. 

Kan. —yYoung v. McWilliams, 75 
Kan. 2438, 252, 89 P 12 [cit Cyc]; Stone 
v. French, 37 Kan. 145, 14 P 530, 1 
AmSR 237. 

Ky.—Nuckols v. Stone, 120 Ky. 631, 
639, 87 SW 799, 27 Kyl 1043 [eit 
Cyc}. 

Mich.—Broffee v. Le Fils, 183 Mich. 
100. 149 NW 1028. 

Mo.—Scott v. Scott, 95 Mo. 300, 8 
Sw 161: 

N. J.—Schlicher v. Keeler, 67 N. J. 
Ea. 635, 61 A 434. 

S. C.—Rountree v. Rountree, 85 S. 
C. 3838, 67 SE 471; Merck v. Merck, 83 
S. C. 329, 65 SE 347, 187 AmSR 815. 

Ss. D.—Van Dyke v. Grigsby, 11 S. 
D. 30, 75 NW 274. 
gon enn—Taylor v. Taylor; 2 Humphr. 

Tex.—Garner v. Risinger, 
Civ. A. 378, 81 SW 343. 

“It is unquestionably the general 
rule that where a deed remains in 
the possession of a grantor, to be 
delivered and to take effect after his 
death, the deed is void for want of 


Fish- 
er v. Oliver, supra. 

[a] Tlustration—A father’s de- 
livery to children of a list corre- 
sponding with deeds which he had 
executed to them and left with a 
banker to be delivered after his 
death, with direction to present the 
list and get the deeds after his death, 


35 /'Tex. 


has been held not to constitute a 
Symbolical delivery of the deeds. 
arate v. Linn, 261 I11...606, 104 NE 

[b] \Where deeds executed by a 
married woman to her husband, not 
to be delivered until her death, with 
intent to convey the title to him in 
the event of her dying first, are taken, 
without her knowledge and consent, 
from her possession during an illness 
from which she recovers, and are re- 
corded, they are not Celivered, and 
the title remains in her. Gardiner v. 
Gardiner, 134 Mich. 90, 95 NW 973. 

26. Shipley v. Shipley, 274 Ill. 506, 
113 NE 906. 

27. U. S.—McCalla v. Bane, 45 
Fed. 828. 

Ala.—Burgess v. Fowler, 75 S 954; 
Seeley v. Curts, 180 Ala. 445, 61 S 
807, AnnCas1915C 381; Strickland v. 
Griswold, 149 Ala. 325, 328, 43 S 105 
[quot Cye]; Griswold v. Griswold, 148 
Ala, 239, 42 S 554, 121 AmSR 64. 

Ariz.—Hutton vy. Cramer, 10 Ariz. 
110, 85 P 483, 103 P 497. 

Ark.—Fine v. lLasater, 110 Ark. 
425,161 SW 1147, AnnCasi1915C 385. 

Cal.—Des Granges v. Des Granges, 
175 Cal. 67, 165 P 13; Hunt v. Wicht, 
174 Cal. 205,162 P 639, LRA1917C 
961; Srith v. Smith, 173 Cal. 725, 161 
P 495; Long v. Ryan, 166 Cal. 442, 
137 P 29; Schuur v. Rodenback, 133 
Cal. 85, 65 P 298; Ruiz v. Dow, 113 
Cal. 490, 45 P 867; Wittenbrock v. 
Cass; 110 Cal. 1, 42 P 300; Bury. v. 
guns, 98 Cal. 446, 33 P 338, 35 AmSR 


Colo.—Marvin vy. Stimpson, 23 Colo. 
ie. 46 P 673; Little v. Little, 23 Colo. 
518, 130 P 1022, 1026 [quot Cyc]. 

A or —Grilley v. Atkins, 78 Conn. 


380, 62 A 337; °112 AmSR 152, 4 
LRANS 816; Stewart v. Stewart, 5 
Conn. 317. 


Del.—Doe vy. Beeson, 7 Del. 246. 

Tll.—Newman v. Workman, 119 NE 
967; German-American Nat. Bank v. 
Martin, 277/Ill. 629, 115 NE 721; Kel- 
ly v. Bapst, 272 Ill. 237, 111 NE 1028: 
Gomel v. McDaniels, 269 Ill. 362, 109 
NE 996; Thurston v. Tubbs, 257 Il. 
465, 100 NE 947; De Graff v. Manz, 
251 Ill. 531, 96 NE 516; Fitzgerald v. 
Allen, 240 Ill. 80, 88 NE 240; Thomp- 
son v. Calhoun, 216 Ill. 161, 74 NE 
775; Kirkwood v. Smith, 212 Ill. 395, 
72 NE 427; Bogan v. Swearingen, 199 
Til. 454, 65 NE 426; Walter v. Way, 
170 Ill. 96, 48 NE 421; Rodemeier v. 
Brown, 169 Ill. 347, 48 NE 468, 61 
AmSR 176; Shea v. Murphy, 164 Ill. 
614, 45 NH 1021, 56 AmSR 215; Baker 
Vv. Baker, 159 Til. 394, 42 NE 867; 
Crabtree v. Crabtree, 159 Il. 342, 43 
NE 787; Benson v. Hall, 150 Ill. 60, 
36 NE 947: Douglas v. West, 140 Ill. 
455, 36 NE 403; Stone v. Duvall, oat 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. Po 
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it is usually held that the deed takes effect from 
If, however, a tbe to recall | 


the first delivery.?8 


Tll. 475. 

Ind.—Emmons v. Harding, 162 
Ind. 154, 70 NE .142, 1 AnnCas. 864; 
St. Clair v. Marquell, 161 Ind. 56, 
67 NE 693; Stout v. Rayl, 146 Ind 
379, 45 NE 515; Dinwiddie v. Smith, 
141 Ind. 318, 40 NE 748; Smiley v. 
Smiley, 114 Ind. 258, 16 NE 585; 
Owen v. Williams, 114 Ind. 179, 15 
NE 678; Squires v. Summers, 85 Ind. 
25?; Kokomo Trust Co.:v. Hiller, (A.] 
116 NE 332; Martin v. Caldwell, 49 
Ind. A. 1, 96 NE 660; Tansel v. Smith, 
(A.), 93 NE 548. See Newman v. Fid- 
ler, 97 NE 785 (holding a finding that 
the grantor deposited a deed with a 
third person to be delivered at the 
grantor’s death to imply that it should 
be delivered to the grantees named 
therein, so as to bring the case within 
the rule relating to such delivery). 

Iowa.—Kyle v. Kyle, 175 Iowa 734, 
157 NW 248; Sehurz v. Schurz, 128 
NW 944; Stewart y. Wills, 137 Towa 
16, 114 NW 548; Schillinger v. Ba- 
wek, 135 Iowa 131, 112 NW _ 210; 
Foreman v. Archer, 130 Iowa 49, 106 
NW 372; Albrecht v. Albrecht, 121 
Iowa 521, 96 NW 1087; Lippold v. 
Lippold, 112 Iowa 134, 88 NW 809, 84 
AmSR 331; Trask v. Trask, 90 Iowa 
318, 57 NW 841, 48 AmSR 446; Reich- 


art v. Wilhelm, 83 Iowa 510, 50 NW! 


19; Hinson v. Bailey, 73 Iowa 544, 35 
NW 626, 5 AmSR 700. 

Kan.—Rust v. Rutherford, 95 Kan. 
152, 161, 147 P 805 [cit Cyc]; Norton 
v. Collins, 81 Kan. 33, 105 P 26; Nolan 
vi Otney,. 15 ‘Kan:. 311,789" P-690,'.9 
LRANS 317; Young v. McWilliams, 75 
Kan. 243, 345, B9 P12. [ert Cyets 
Lawn v. Donavan, 2 Kan. A. 404, 4 
P 744. 

Ky.—Haydon v. Easter, 24 SW 626, 
15 KyL 597. 

Mass.—Mather v. Corliss, 103 Mass. 
568; Timothy v. Wright, 8 Gray 522; 
Shaw v. Hayward, 7 Cush. 170; O’Kel- 
ly v. O’Kelly, 8 Metce. 436; Foster v. 
Mansfield, 3 Metc. 412, 37 AmD 154; 
Hatch v. Hatch, 9 Mags. 307, 6 AmD 


67; Wheelwright v. Wheelwright, 2) 


Mass. 447, 3 AmD 66. 

Mich.—Peterson v. Bisbee, 191 
Mich. 439, 158 NW 134; Loomis v. 
Loomis, 178 Mich. 221, 144 NW 552: 
Hoagland v. Beckley, 158 Mich. 565, 
123 NW 12; Meech v. Wilder, 130 
Mich. 29, 89 NW 556; Dyer v. Skadan, 
128 Mich. 348, 87 NW 277; Jenkinson 
v. Brooks, 119 Mich. 108, 77 NW 640; 
Howard v. Patrick, 38 Mich. 795; 
Latham v. Udell, 38 Mich. 238, 
Thatcher v. St. Andrews’ Church, 37 
Mich. 264; Wallace v. Harris, 32 Mich. 
380. See Luscombe v. Peterson, 173 
Mich. 165, 138 NW 1057 (holding 
that, where a grantor, executing a 
deed, delivered it to the grantee who 
immediately delivered it to a third 
person to deliver to the grantee on 
the death of the grantor, there was 
a valid delivery sufficient to pass a 
present estate to the grantee). 

Minn.—Hagen v. Hagen, 136 Minn. 
121, 161 NW 80, LRAI917C 964; 
Innes v. Potter, 130 Minn. 320, 153 
NW 604; Dickson v. Miller, 124 Minn. 
346, 145 NW 112; Wicklund v. Lind- 
quist, 102 Minn. 321, 113 NW 631. 

Miss.—Wilson v. Bridgeforth, 108 
Miss. 199, 66 S 524. 

Mo.—Schooler v. Schooler, 258 Mo. 
83, 167 SW. 444; Terry v. Glover, 235 
Mo. 544, 139 SW 337; Seibel v. High- 
am, 216 Mo. 121, 115 SW 987, 129 
AmSR 502; White v. Pollock, 117 Mo. 
467, 22 SW 1077, 38 AmSR 671; Wil- 
vague y. Latham, 113 Mo. 165, 20 SW 


Mont.—Martin v. Flaharty, 13 
Mont. 96, 32 P 287, 40 AmSR 415, 19 
LRA 242. 

Nebr.—Owings v. Johnson First 
Nat. Bank, 97 Nebr. 257, 149 NW 777; 
Roepke v. Nutzmann, 95 Nebr. 589, 
146 NW 939; Dunlap v. Marnell, 95 
Nebr. 535, 145 NW 1017. 

N. J.—Jones v. Swayze, 42 N. J. L. 
279; Rowley v. Bowyer, 75 N. J. Ha. 
80, 71 A 398, 


Y. 


DEEDS 


Y.—Saltzsieder v. Saltzsieder, 
219. 'N. Y: 528, 114 NE 856 [rev 167 
App. Diy. 801, 153 NYS 78]; Stonehill 
Vv. Hastings, 202 N.Y. 115, 94 NE 
1068 [aff 135 App. Div. 48, 119 NYS 
897]; Ranken y. Donovan, 166 N. Y. 
-626, 60 NH 1119 [aff 46 App. Div. 225, 
61 NYS 542]; Hathaway v. Payne, 
34 N. Y. 92; Saltzsieder v. Saltzsieder, 
167 App. "Div. 801, 153 INYS*73 
Northrup v. Coon, 154 App. Div. 337, 
138 NYS 1044; Wilcox v. Henderson 
First M. E. Church, etc., 104 App. Div. 
576, 93 NYS 423; Bettinger v. Van 
Alstine, 79 Hun 517, 29 NYS’ 904; 
Campbell v. Morgan, 68 Hun 490, 23 
NYS 1001; Diefendorf v. Diefendorf, 
a Hun 639 mem, 8 NYS 617 [aff 132 

N. Y. 100, 30 NE 875]; Goodell v. 
Pierce, 2 Hill 659; Ruggles v. Law- 
ree i Johns. 285, 7 AmD 375. 

C.—Weaver v. Weaver, 159 N. C. 
18, are SE 610. 

D.—O’Brien v. O’Brien, 19 N. D. 
Tey “125 NW 307; Arnegaard v. Arne- 
gaard, 7 N. Dz. ‘475, 15 NW 797, 41 
LRA 258. 

Oh.—Parrott v. Parrott, 110 NE 
725; Ball v. Foreman, 37 Oh. St. 132; 
Wissel v. Pierson, 28 Oh. Cir. Ct. 452; 
Wright v. Worden, 8 OhS&CP 1, 7 
OWNP 122. 

Or.—Dieckman v. Jaeger, 170 P 727; 
Foulkes v. Sengstacken, 83 Or. 118, 
158 P 952, 163 P 311; Foote v. Lichty, 
60 Or. 542, 120 P 398: Reeder v. Reed- 
er, 50 Or. 204, 91 Pp 1075; Hoffmire 
v. Martin, 29 Or. 240, 45 P 754. 

Pa.—Stephens vy. Rinehart, 72 Pa. 
434; Stephens v. Huss, 54 Pa. 20; 
Levengood v. Bailey, 1 Woodw. 275. 

Tenn.—Davis v. Cross, 14 Lea 637, 
52 AmR 177. 

Tex.—Griffis v. Payne, 92 Tex. 293, 
47 SW 973; Studebaker Bros. Mf. 
Costs Hunt, (Civ. A.) 88 SW 1134; 
McCurry v. McCurry, (Civ. <A.) 95 
SW. 35. 

Utah.—Wilson v. Wilson, 32 Utah 
169, 177, 89 P 643 [cit Cyc]. 

Vt—Ladd  v. Ladd, 14 Vt. 185 
(holding. however, that such a deed 
did not take effect in the lifetime of 
the grantor ‘so as to affect the 
widow’s dower). 

Va.—Schreckhise v. Wiseman, 102 
Va. 9, 45 SE 745. 

Wash—Showalter v. Spangle, 93 
Wash. 326, 160 P 1042; Maxwell v. 
Harper, 51 Wash, 351, 98 P 756. 

Wis.—Klabunde v. Casper, 139 Wis. 
| 491, 121 NW 137; Wells v. Wells, 132 
| Wis. T3114 NW 1111. 

Eng — Doe v. Bennett, 8 C. & P. 
124, 34 ECL 645. 

[a] Instructions to custodian.— 
Where the owner of land executes an 
instrument in the form of a deed, and 
places it beyond recall in the hands 
of a third person to be delivered at 
his death, the delivery thereof, if oth- 
erwise sufficient, is not ineffectual at 
the instance of heirs of the grantor, 
because the instructions to the custo- 
dian included a direction to hold the 
instrument until the grantee had per- 
formed certain conditions capable of 
performance within the lifetime of 
the grantor. Nolan v. Otney, 75 Kan. 
311, 89 P 690, 9 LRANS 317. 

{b] The grantor cannot recall the 
deed or alter its provisions. Bury v. 
eure, 98 Cal. 446, 33 P 338, 35 AmSR 

[c] Where the grantee dies prior 
to the grantor’s death, the latter 
cannot maintain a bill to set aside the 
deed in the absence of proof of mis- 
take in the execution. Stone v. De- 
wall, 77 Il. 475. 

{d] Exchange of deeds.—Where a 
husband and wife mutually agree 
that the survivor shall take the prop- 
erty of the other, and execute deeds 
each to the other, which deeds are 
delivered to a depositary, under an 
agreement that the deed tothe sur- 
vivor shall be placed on record on 
the other’s death, equity will quiet 
title in the survivor, to whom the 
depositary has delivered the other’s 
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the deed is reserved by the grantor, there is, ac- 
cording to the great weight of authority, no effectual 


deed. Dunlap v. Marnell, 95 Nebr. 
535, 145 NW 1017. 

[e] Delivery before the grantor’s 
death to the grantee by the person 
to whom the deed is intrusted, al- 


though in breach of the trust, is de- 


clared to be a good delivery. Wal- 
lace v. Harris, 32 Mich. 380. 
28. Ala.—Strickland. v. Griswold, 


149 Ala. 325, 48 S105. 

Cal.— Smith v. Smith,'173 Cal. 725, 
161 P 495; Wilhoit v. Salmon, 146 
Cal, 444, 80 P 705; Ruiz v. Dow, 113 
Cal. 490, 45 P 867. 


Conn. ——-Grilley v. Atkins, 78 Conn. 


380, 62 A 337, 4 LRANS 816, 112 
AmSR 152. 
Ill. German-American Nat. Bank 


v. Martin, 277 Ill. 629, 115 NE 721. 
Ind.—Stout v. Rayl, 146 Ind. 379, 
45 NE 515; Squires v. Summers, 85 
Ind. 252; Kokomo Trust Co. v. Hil- 
ler, (A.) 116. NE 332; Wheeler v. 
Lorsch, 51 Ind. A. 262, 99 NE. 502. 
Iowa.—Kyle v. Kyle, 175 Iowa 734, 
157 NW 248; Schillinger v. Bawek, 


135 Iowa 131, 112 NW 210. 
99 Kan. 
Mass.—Stockwell  v. 
124 Minn. 
346, 348, 145 NW 112. 
J.—Rowley v. Bowyer, 75 N. J. 
N. 
IN ed ET 


Div. 48, 119 NYS 897]; Little v. Fer- 
ris, 85 Mise, 526, 147 NYS 577; Tomp- 
kins v Thompson, 93 NYS 1070, 16 
NYAnnCas 275. 

Okl.—Shaffer v. Smith, 53 Okl. 352, 
156 P 1188. 

Or.—Foulkes v. Sengstacken, 83 Or. 
118,, 158.-P..952, J63..P. 311" But ses 
De Bow v. Wollenberg, 52 Or. 404, 96 
P 536, 97 P 717 (holding that the 
title passes to the grantee at the time 
of the last delivery, although not de- 
livered until after the  grantor’s 
death, and, if necessary to proteet the 
grantee, the title will relate back to 
the date of the first delivery). 

80 Tex. 


Kan.—Gideon vy. Gideon, 
3ac, 161- P 595; 
Shalit, 204 
Mass. 270, 90 NE 570. 
Minn.—Dickson v. Miller, 
Mo.—Schooler y. Schooler, 258 Mo. 
83, pe B Sw 444. 
Ry 80, 71 A 398,''399. 
Y.—Stonehill v. Hastings, 202 
94 NE 1068 [aff 135 App. 


Tex.—McKnight v. Reed, 
Civ. A. 204, 71 SW 318. 

Utah.—Wilson ve Wilson, 32 Utah 
169, 89 P 643. at 


Wash.—Maxwell  v. 
Wash. 351, 98 P 756. 

Wis.—Wells v. Wells; 132 Wis. 73, 
111 NW 1111. 

Compare Dunlap y. Marnell, 95 
Nebr. 535, 145 NW 1017 (holding that, 
where a husband and wife each exe- 
cute deeds to their respective lands 
to the other spouse, with directions 
to the depositary not to deliver either 
deed to the grantor except on the 
written order of both, and upon the 
death of either to place upon record 
the deed to the survivor, no present 
title passes by the execution of either 
deed). 

“A deed thus executed and deliv- 
ered is given effect and upon the de- 
livery to the grantee upon the death 
of the grantor he has absolute title. 
Some cases proceed upon the theory 
that a present interest vests in the 
grantee upon the delivery to the de- 
positary and upon the death of the 
grantor the title is absolute. Others 
seem to hold that, the delivery to the 
depositary being absolute, title passes 
upon the death of the grantor, or 
upon the delivery of the deed by 
the depositary; and, if necessary to 
promote the ends of justice, they 
adopt the fiction that the title re- 
lates to the date of the delivery to 
the depositary. Some say that the 
grantor makes the depositary the 
trustee of the grantee to receive the 
deed. It seems that the most care- 
fully considered cases are based upon 
the theory that a present interest 
passes upon the delivery to the de- 
positary, though enjoyment of : the 
estate is postponed, and that upon 


Harper, 
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delivery and the deed cannot take effect,?® although 
in a few cases a power upon the part of ‘the grantor 
to recall the deed has been held not to invalidate the 
delivery, where such power was not exercised during 
As in other forms of 
delivery,*! the intention of the grantor, as evidenced 


the lifetime of the grantor.*° 


by the circumstances surrounding 
affords the true test.*? 


delivery at the death of the grantor 
the title in the grantee is absolute.” 
Dickson v. Miller, supra. 

[a] Thus, where a scrivener, re- 
taining possession of a deed until the 
grantor’s death, according to his in- 
structions delivered it to the grantee 
upon payment of the expenses of pre- 
paring the instrument, there was an 
acceptance by the grantee, and the 

estate vested from the time of the 
execution of the deed. Stockwell v. 
Shalit, 204 Mass. 270, 90 NE 570. 

29. Ala.—Seeley v. Curts, 180 Ala. 
445, 61 S 807, AnnCas1915C 381; Cul- 
ver V. Carroll, 175 Ala. 469, 57 s 767, 
AnnCas1914D 103. 


Ark.—Battle v. Anders, 100 Ark. 
427, 140 SW 593. 
Cal.—Fisher v. Oliver, 174 Cal. 781, 


164 P 800; Long v. Ryan, 166 Cal. 442, 
137 P 29; Moore v. Trott, 156 Cal. 
353, 104 P 578, 184 AmMSR 131; Keyes 
v. Meyers, 147 Cal. fine g2 Pp 304; 
Kenney v. Parks, 12 Cal. 146, bv 
P 772. 

Tll.—Latshaw v. Latshaw, 266 Ill. 
44, 107 NE 111; Linn v. Linn, 261 Ill. 
606, 104 NE 229; Stevens v. Stevens, 
256 Ill. 140, 99 NE 917; Phelps v. 
Pratt, 225 Ill. 85, 80 NE 69, 9 LRANS 
945; Noble v. Tipton, 219 T1182, 76 
NE’ 151, 3 LRANS 645; Spacy v. Rit- 
ter, 214 Ill. 266, 73 NE 447; Walter v. 
Way, 170 Ill. 96, 48 NE 421: Wilson v. 
Wilson, 158 Ill. 567, 41 NE 1007, 49 
AmSR 176; Stinson v. Anderson, 96 
DI. 373. 

Ky.—Kirby v. Hulette, 174 Ky. 257, 
268, 192 SW 63 [quot Cyel; Nuckols 
v. Stone, 120 Ky. 631, 87 Sw 799, 27 
KyL 1043; Haydon v. Haster, 24 SW 
626, 15 KyL 597. 

Me.—Brown v. Brown, 66 Me. 316. 

Md.—Renehan v. McAvoy, 116 Md. 
356, 81 A 586, 38 LRANS, 941. 

Mass.—Joslin vy. Goddard, 187 
Mass. 165, 72 NE 948. 

Mich.—Miller v. Beardslee, 175 
Mich. 414, 141 NW 566; Wagener v. 
Kirchberg, 166 Mich. 411, 131 NW 
1114; Cole v. Cole, 144 Mich. 676, 108 
NW 101; Pennington v. Pennington, 
75 Mich. 600, 42 NW 985. 

Minn.—Wortz v. Wortz, 128 Minn. 
251, 150 NW 809. 

Nebr.—Dunlap vy. Marnell, 95 Nebr. 
Bak, ae NW 1017. 

& N. H.—Cook v. Brown, 34 N. H. 

0. 


N. J.—Rowley v. Bowyer, 75 N. J. 
Eq. 80, 85, 71:A 398 [cit Cyc]. 

N. Y.—Jacobs v. Alexander, 19 
Barb. 243; Burnham et al. v. Burn- 
ham, 58 Mise. 385, 111 NYS 252 [aff 
132 App. Div. 937 mem, 116 NYS 1132 
mem (aff 199 N. Y. 592 mem, 93 NE 
ped mem) ]. 

C.—Fortune v. Hunt, 149 N. C. 
358 63 SE 82; Roe v. Lovick, 43 N. 
& 


88. 

On Williams v. Schatz, 42 Oh. St. 
47. 

Or.—Thrush v. Thrush, 63 Or. 149, 
125 P 268, 126 P 995; Thrush, v. 
Thrush, 63 Or. 143, 125 P 267, 126 P 
994; Foote v. Lichty, 60 Or. 542, 
120 P 398; De Bow v. Wollenberg, 52 
Or. 404, 424, 96 P 536, 97 P 717 [cit 
Cyc}. 

Tenn.—Davis v. nose, 14 Lea 6387, 
52 AmR 177. 

Utah.—wWilson v. Wilson, 32 Utah 
169. 177, 89 P 648 [cit Cyc]. 

. Wash.—Rhines v. Young, 97 Wash. 
437, 166 P 642. 

Wis.—Ward v. Russell, 121 Wis. 
77,98 NW 939; Williams v. Daubner, 
103 Wis. 521, 79 NW 748, 74 AmSR 
902; Prutsman y. Baker, 30 Wis. 644, 


The reservation of control 
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acts, or both.%* 


[§ 115] f. 
the transaction, 


11 AmR 592. 

Eng. —¥Foundling Hospital v. Crane, 
(l9tld,.2.Ke B. 867; 

See Sullivan v. Mefford, 143 Iowa 
210, 121 NW 569 (holding that, where 
the owner conveyed land to his ehil- 
dren under a contract providing that 
the deed should be held by another, 
and delivered to the grantees on the 
grantor’s death provided each gran- 
tee paid him a sum yearly during his 
lifetime, ete., the land to revert to 
the grantor’s estate should they fail 
to do so, title did not vest in the 
children upon the execution of the 
deed). 

{a] Illustrations.—(1) Where an 
owner of land delivered a deed in 
escrow to hold until a certain date, 
then to return it to her, if living, 
and, if not, to deliver it to gran- 
tees, she retained such control that 
the delivery was ineffectual to pass 
title, notwithstanding her death prior 
to the date fixed. Long v. Ryan, 
166 Cal. 442,:137 P 29; Phelps y. 
Pratt, 225 Ill. 85, 80 NE 69 (instruc- 
tions to destroy deeds if grantor re- 
covered). To same effect Seeley v. 
Curts, 180 Ala. 445, 61 S 807, AnnCas 
1915C 381. (2) Where a _ grantor, 
after executing a deed which he in- 
tended should be operative only after 
his death, delivered it to his attorney 
to be kept for the grantor and at 
his death to be placed on record, and 
thereafter, believing that the attor- 
ney might die, took the deed to the 
register of wills and delivered it to 
the latter to be kept as the grantor’s 
agent until his death, and then to be 
recorded, there was no valid delivery. 
Renehan v. McAvoy, 116 Md. 356, 81 
A 586, 38 LRANS 941; Boyle v. 
Boyle, 6 Mo. A. 594 (holding that, 
where a person ill and expecting to 
die delivers a voluntary deed to a 
third person, to be delivered by him 
to the donee in case of the donor’s 
death, no vested interest passes 
thereby, and that if the deed is 
wrongfully obtained possession of 
and recorded after the danger of 
death is passed, it will not be effec- 
tual to pass title); Jacobs v. Alex- 
ander, 19 Barb. (N. Y.), 243. (3) 
Where the grantor gives the deed to 
a third person with a direction to 
take and keep it, and, if the grantor 
never calls for it, to deliver it to the 
grantee, and the grantor dies with- 
out more being done, there is no de- 
livery. Fortune v. Hunt, 149 N, C. 358, 
63. SE 82. (4) Where a deed was 
made when the grantor was sick, and 
delivered to another than the gran- 
tee, under an agreement that the 
grantor might get it back if he re- 
covered, there was no delivery. Ward 
v. Russell, 121 Wis. 77, 98 NW. 939. 

80. Henry v, Phillips, 105 Tex. 
459, 151 SW 583 [rev (Civ. A.) 135 
SW 382]. See Newton v. Bealer, -41 
Towa 334, 339 (where the court said: 
“Where one has the mental power to 
alter his intention, and the physical 
power to destroy a deed in his pos- 
session, dies without doing either, 
there is, it seems.to us, but little 
reason for saying that his deed shall 
be inoperative, simply because dur- 
ing life he might have done that 
which he did not do. It is much 
more consonant with reason to deter- 
mine the effect of the deed by the in- 
tention existing up to the time of 
death, than to refuse to give it that 
effect because the intention might 
have been changed’’). Compare Lip- 
pold v. Lippold, 112 Iowa 134, 88 NW 


Knowledge of grantee. 
valid delivery that the grantee knew of the existence 
of the deed before the grantor’s death.*4 
Time of Delivery, It is generally es- 
sential to the validity of a deed that it should be 
delivered during the lifetime of the grantor.®® 
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by the grantor may be evidenced by either words or 


It is not essential to a 


How- 


809, 84 AmSR._ 381. 

31. Sec supra § 965. 

32. Cal.—Smith v. Smith, 178 Cal. 
725, 161 P 495; Rice v. Carey, 170 Cal. 
748, 151 P 135; Williams v. Kidd, 170 
Cal. 631, 151 P 1, AnnCas191618 708. 

Conn.—Grilley’ v. Atkins, 78 Conn, 
380, 386, 62 A 3387, 112 AmSR 152, 4 
LRANS 816. 

lowa.—Stewart y. Wills, 137 Iowa 
16, 114 NW 548. 

Mich.—Pollock v. McCarty, 164 NW 
391. See Felt v. Felt, 155 Mich. 237, 
118 NW 958 (holding that whether 
a deed deposited with a bank under 
an agreement relating to the purposes 
of the deposit, and providing for 
repayment to the grantee of the con- 
sideration if the deed was withdrawn 
by the grantor, was delivered with 
the intent of passing title, must be 
determined from the agreement in 
view of the circumstances), 

N. J.—Schlicher v. Keeler, 67 N. J. 
Hq. 635, 61 A 434 [rev 61 N. J. Eq. 
394, i A 393). 

N. Y¥.—Saltzsieder  v. Saltzsieder, 
219 N. Y. 528, 114 NE 856 [rev 167 
App. Div. 801, 153 NYS 78]. 

Tex.—Henry v. Phillips, 105. Tex. 
459, 151 SW 588 [rev (Civ. A.) 135 
SW 382 va 
_ “Whether, in a given case, the de- 
livery of a deed to a third party, to 
be delivered by him to the grantee 
after the grantor’s death, is to be 
deemed a delivery in presenti or not, 
is generally a question of fact de- 
pending upon the conduct and inten- 
tion of the parties to such a transac- 
tion. Two the essential features 
of such a delivery are these: (1) the 
grantor must deliver the deed to a 
third person for the benefit of the 
grantee ultimately, and in some way 
express his intention to that effect; 
and (2) by the very great weight of 
authority the grantor must, at the 
time of such delivery to the third 
person, part both with the possession 
of the deed and with all dominion 
and control over it.” Grilley v. At- 
kins, supra. 

“The retention of possession of the 
land by the grantor is but consist- 
ent with the obvious purpose of a 
grantor in all transactions of this 
nature. If a purpose existed to sur- 
render possession of the land at once, 
no occasion to deposit the deed for 
the life of the grantor would exist. 
The intention manifest from the ir- 
revocable delivery to a depositary is 
to convey the fee but to reserve the 
possession for life.” Rowley v. 
Bowyer, 75 N. J. Eq. 80, 86, 71 A 398. 

33. Linn vy. Linn, 261 Ill. 606, 104 
NE 229. 

34. Thompson v. Calhoun, 216 Ill, 
161, 74 NE 775; Kyle v. Kyle, 175 
Towa 734, 157 NW 248; Saltzsieder v, 


Saltzsieder, 219 N. Y. 528, 114 NE 
ae {rev 167 App. Div. 801, 153 NYS 
35. Ala.—Culver v. Carroll, 175 


Ala. 469, 57 S 767, AnnCas1914D 1038; 
Richardson v. Woodstock Iron Co., 90 

Ala. 266, 8 S 7,9 LRA 348. 
Ark.—Miller v. Physick, 24 Ark. 
174 Cal. 781, 


244, 
Cal.—Fisher vy. Oliver, 
164 P 800; Daneri v. Gazzola, 2 Cal. 
A. 351, 88 P 455. - 
Del.—Doe v. Beeson, 7 Del. 246. 
Ill.—Johnson vy. Fulk, 282 Ill. 328, 
118 NE 706; Jolly v. Graham, 222 Ill. 
550, 78 NH 919, 118 AmSR 4385; Pro- 
vart v. Harris, 150 Ill. 40, 36 NE 958; 
Wiggins v. Lusk, 12 Il, 132 ; Biggins 
v. Lambert, 115 Ill. A. 576. [aff 218 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ever, actual delivery during the lifetime of the gran- 
tor is not required; a constructive delivery will 
suffice.8® Where the grantor has delivered his deed 
to a third person for delivery to the grantee without 
condition, with the intention that it shall take effect 
as a present transfer, it will pass title, although not 
delivered to the grantee until after the death of 
The validity of a deed eannot be 
objected to on the ground that it was not delivered 
Nor ean the creditor 
of a grantor object on the ground that a deed was 
not delivered until some time after it was executed, 
where it was taken by the grantee for a valuable 
consideration, in satisfaction of a bona fide debt, 
and in ignorance of the indebtedness to others.’® 
Where an agent fills in the blanks in an incomplete 
instrument which has been deposited with him, a 
delivery by him to the grantee does not relate to 
the time the incomplete instrument was deposited 
with the agent, but is referable either to the actual 
delivery or to the.time when the blanks were filled 


the grantor.®? 


until after it was recorded.’$’ 


in.*° 


[§ 116] 3. Conditional Delivery. A delivery of 


Ill. 625, 73 NE 371, ie AmSR 2388]; 
Brooks v. Peo., 15 Ill. A. 570. 

Ind.— Pennsylvania Morte. Trust 
Co. v. Moore, 150 Ind. 465, 50 NE 72; 
Woodbury v. Fisher, 20 Ind. 388, 83 


AmD 325; Harger v. Warner, (A.) 
112 NE 545. 

Iowa.—Otto v. Doty, 61 Iowa 23, 
15. NW 578. 

Ky.—Colyer Hyden, 94 Ky. 180, 
21 SW 868. 15 XL 101. 

Me.—Patterson v. Snell, 67 Me. 


559. 
aula —Fay v. Richardson, 7 Pick. 


vailleh att v., Taft, 59.Mich. 185, 


NW 426, 60 AmR 291. 

Minn.—Hooper v. Vanstrum, 92 
Minn, 406, 100 NW 229. 

Miss.—Weisinger v. Cocke, 67 Miss. 
511,.7 S 495, 19 AmSR .320. 

Mo.—Wren v. Sturgeon, 
1036; Burkey. v. Burkey,: 
6238, 624; Givens v. Ott, 222 Mo. 395, 
121 SW 238; Allen v. De Groodt, 105 
Mo. 442, 16 SW 497; Smneathen. v. 
Sneathen, 104 Mo. 202, 16 SW 497, 
24 AmSR 326; Berkemeier v. Peters, 
111 Mo. A. 717, 86 SW 598 (holding 
that delivery of a deed to the gran- 
tee by the executor of the grantor, 
and the placing of the deed on rec- 
ord by the grantee after such deliv- 
ery to him, does not pass the title to 
the grantee, in the absence of evi- 
dence that the executor was author- 
ized by the grantor to make the de- 
picsegs oh 

N. J.—Schlicher v. Keeler, 67.N. J. 
Eq. 635, 61 A 434, 

N. Y.—Roosevelt v. Carow, 6 Barb. 
190; Bosea v. Lent, 44 Misc. 4387, 90 
NYS 41; Jackson v. Leek, 12 Wend. 
hi Jackson vy. Phipps, 12 Johns, 


N. C.—Butler v. Butler, 169 N. C. 
584, 86 SE 507; Baldwin v. Maultsby, 
27 N. GC, 505. 

Pa.—Durland’s App.,. 116 Pa. 98; 8 
A 922; Shoenberger v. Hackman, 87 
Pa. 87; Shoenberger v. Zook, 34 Pa. 


are 
C.—Rountree v. Rountree, 85 S. 
& S355" 67 SE 471, 

Tex.—MecLaughlin v. McManigle, 
63 Tex. 553; Naugher v. Patterson, 9 
Tex. Civ. A. 168,, 28 SW_ 582. 

Wash.—Showalter v. Spangle, 93 
Wash. 326, 160 P 1042; Meikle v. 
Seg nas. 44 Wash, 513, 87 P 841. 

. Va.—Lang v. Smith, 37 W. Va. 
726, 17 SB 213. 

“Delivery, in fact or by relation, 
must take effect in the lifetime of 
the grantor.” 
pra. 

{a]_ Tlustrations.—(1) Where de- 
ceased’s father executed a deed to 
him which was not delivered during 
the father’s lifetime, the grantor'’s 


\ ; 


Burkey v. Burkey, su-} 
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eserow,*! 


not expressed in 


grantor and his 


widow could not make the deed 
effective as a conveyance by herself 
executing and delivering it after the 
grantor’s death. Jolly v. Graham, 
222 Til. 550, 78 NE 919, 113 AmSR 
435. (2) Where a nusband executed 
a deed of property to his wife, and 
gave it to a third person to be de- 
livered to the grantee if the grantor 
got drunk, and where at the time of 
his death it had not been delivered, 
he was the owner of the property al- 
though he had been drunk. Bosea v. 
Lent, 44 Misc. 437, 90 NYS 41. 

36. Baxter Vv. Chapman, 147 Ga. 
438, 94 SE 544. 

$7... Crozer v. White, 9 Cal. A. 612, 
100 P 130; In re Crocker, 148 Iowa 
104, 126 NW 962; Kirby v._ Hulette, 
174, Ky, 257,. 192 SW_ 63; Colyer v. 
Hyden, 94 Ky. 180, 21 SW 868, 15 
KyL 101; Seibel v. Higham, 216 Mo. 
131, 115 SW 987, 129 AmSR 502; Al- 
len v. De Groodt, 105 Mo. 442, 16 SW 
944, 1049; Sneathen v. Sneathen, 104 
Mo. 201, 16 SW 497, 24 AmSR 326; 
Marshall v. Hartzfelt, 98 Mo. A. 178, 
71 SW 1061. See Keirsted v. Avery, 
4 Paige (N. Y.) 9 (holding that a 
delivery of a deed is binding upon 
the heir of the grantor where with 
the consent of and under an agree- 
ment with the former a deed deliv- 
ered aS an escrow is after the gran- 
tor’s death delivered to the grantee); 
Holt’s App., 98 Pa. 257 (holding a 
delivery good where one of several 
tenants in common, by whom a deed 
of land, for which the consideration 
has been fully paid, has been. exe- 
cuted, dies, and the instrument is de- 
livered by the other tenant or one to 
whom it has been intrusted for that 
purpose). 

[a] MTinustration—Where a _ hus- 
band, after determining to commit 
suicide before the return of his ab- 
sent wife, executed a deed of land 
to his wife and delivered it to a third 
person, with directions to deliver it 
to his wife on her return, and the 
husband committed suicide before 
the wife’s return, there was a_suffi- 
cient delivery of the deed. In re 
Crocker, 148 Iowa 104, 126 NW 962. 

Delivery to third person to hold 
until grantor is dead see supra § 114. 

38. Parker v. Hill, 8 Mete. (Mass.) 
447; Hedge v. Drew, 12 Pick. (Mass.) 
141, 22 AmD 416; Harrison v. Phillips 
Academy, 12 Mass. 456. 

39. Young v. Stearns, 3 Ill. A. 498. 

40. Macurda y. Fuller, 225 Mass. 
$841, 114 NE 366. 

41. Russell v. Mitchell, 223 Ill. 
488, 79 NE 141; Reed v. Reed, 113 Me. 
ak 95. A 211; ‘Hamlin vy. Hamlin, 192 

‘Y. 164, 84 NE 805 [rev 117 ‘App. 
Div. 493, 102 NYS 571 (aff 51 Misc. 
111, 100 NYS 701)]; Hovey v. Hovey, 


a deed must be unconditional, 
It is well settled that a deed cannot be 
delivered to the grantee in escrow upon a condition 
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unless it is in 


the instrument,*? and, if such a de- 


livery is attempted, the deed will take effect regard- 
less of the condition.*® 
tive, however, it is essential that it shall be the in- 
tention of the grantor that the instrument shall be- 
come operative, without further act upon his part, 
upon performance of the condition,** and it applies 
only to those deeds which are upon their face com- 
plete contracts requiring nothing but delivery to 
make them perfect, and does not apply to those 
which upon their face import that something besides 
delivery is necessary to be done in order to make 
them complete.* 
handed to the grantee to be deposited with a third 
person, to be held until the performance of a con- 
dition, there is no delivery.* 

By code provisions in some jurisdictions a deed 
cannot be delivered to the grantee conditionally.*7 

Secret instructions or communications between the 


To render this rule opera- 


So where incomplete deeds are 


agent as to conditions upon which 


170 NYS 822. But see Wilson v. 
Jinks, (Ind. A.) 115 NE 67 (holding 
that, where the grantor delivered a 
warranty deed to the grantee condi- 
tioned only for its return if a loan 
Was not secured and the condition 


was satisfied by the grantee, there 
was a valid delivery). 
Conditions attached to manual 


transfer of possession to grantee as 
preventing delivery see supra § 96. 
-Death of grantor as condition to 
taking effect see supra §§ 113, 114. 
42. See Escrows [16 Cye 571]. 
43. See Escrows [16 Cyc 571]. 
Delivery to agent of grantee on 
condition see Escrows [16 Cyc 573]. 
44. Creveling v. Banta, 138 Iowa 
47, 115 NW 598; Wipfler v. Wipflier, 
153 Mich. 18, 116 NW 544; Gaylord v. 
Gaylord, 150 N. C. 222, 63:SE 1028. 
[a] Thus, where deeds from a 
husband to his wife were retained by 
him for several years until he was 
about to take a trip which he con- 
sidered hazardous, when he delivered 
them to her, with instructions that, 
if anything of a fatal nature should 
befall him, she should have them 
recorded, there was a valid delivery, 


without any express reservation of 
the right to recall them. Wipfler_v. 
Seren 153. Mich. 18,..116 NW 


Transfer of possession withont in- 
tent to deliver deed see supra § 96. 

45. Whitney v. Dewey, 10 Ida. 
633, 657. 80 P 1117, 69 LRA 572 [quot 
Cyel: Hicks v. Goode, 12 Leigh (29 
Va.) 479. 37 AmD 677. See also Es- 
crows [16 Cyc 575]. 

46. Creveling v. 
47, 115 NW 598. 

47. See statutes; and Cox v. 
Schnerr, 172 Cal. 371, 156 P 509; 
Elliott v. Merchants’ Bank, etc., Co. 
21 Cal. A. 536, 182 P 280 (holding 
that, under Civ. Code § 1056, an abso- 
lute deed could not be delivered to 
the grantee to take effect only in case 
he survived the grantor); Fisher v. 
Fisher, 23 .Cal...A. 310,. 187_P 1094 
(holding that the delivery of a deed 
to the grantee, with the intent that 
it should convey title only upon the 
event that the grantor should not 
survive an operation, was absolute 
and final): Lewis v. Brown, 22 Cal. 
A. 38, 1383 P 331 (holding that an oral 
understanding on which a deed is de- 
livered, that it shall not be recorded 
until after the grantor’s death, 
ineffectual); Ueland v. More, 22 N. 
D, 283, 138 NW 544 (holding that a 
condition that a deed should not be 
recorded and that the transaction 
should not be considered closed until 
certain machinery, for which the 
transfer was a part payment had 
been tested, was inoperative). 


Banta, 138 Iowa 
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a deed shall be delivered do not effect the gran- 
tee,*8 

[§ 117] 4. Cograntors and Cograntees. Where 
a deed is delivered to one of two or more cograntees 
it will operate as a delivery to all.49 One joint 
grantor unauthorized by his cograntors cannot make 
a valid delivery as to them.®° So where a wife has 
joined in the execution of a deed by her husband, 
she cannot, without his authority, make a valid de- 
livery thereof,®! and a delivery by a wife of a joint 
deed of gift by her and her husband of a home- 
stead, the title to which is in her, has been held 
not to affect his right in the homestead where it was 
intended that there should be no delivery until after 
the death of both and she acted without his knowl- 
edge or consent in making the delivery.®? But a de- 
livery by the husband of a deed, executed by him 
and his wife, may operate as a delivery by the wife 
also.6* A delivery is incomplete where made by 
some of the parties only to a deed, which shows 
on its face that it was intended to be jointly exe- 
euted so that all should be bound by its covenants.>* 

Remaindermen. A delivery cf a deed to a life 
tenant is a sufficient delivery for the benefit of the 
remaindermen.°> 


48. Thornton  v. 


Pinekard, 157 
Ala. 206, 47 So. 289. 


SW_ 973. 
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v. McClure, 12 Tex. Civ. A. 577, 34 


-[§§ 116-119 


Where a conveyance was written upon the back 
of another document which was designed to be de- 
livered to a different grantee, it was held sufficient 
that the instrument be delivered to the other gran- 
tee with the intent that the conveyance in question 
should be completed.°® 

[§ 118] 5. Ratification. Although a delivery is 
not authorized or intended by the grantor, yet he 


“may by subsequent conduct or acts ratify the same,°? 


but, as in all other eases of ratification, the grantor 
must act with knowledge of the facts.°° So a deed 
not valid to pass title may become valid by rede- 
livery.®® It has, however, been held that where a 
deed was void for want of delivery it cannot be 
validated by a subsequent deed given for that pur- 
pose.®° And a deed executed not for the purpose 
of conveying title, but to correct an error in a 
prior deed, delivery of which is void for lack of 
acceptance, does not amount to a ratification of such 
void deed or pass title to the property therein de- 
seribed.*t A delivery of a deed to a stranger will 
be good where the grantee ratifies it.®? . 

[§ 119] 6. Acceptance—a. Necessity of. It is 
essential to the validity of a deed that there be an 
acceptance of the instrument by the grantee.°* But 


S$ 397, 7 LRANS 712 (holding that a 
grantor is not estopped, as against 


49. Cal—Eshleman vy. Henrietta 
Vineyard Co., 102 Cal. 199, 36 P 579. 
ec rah ee v. May, 19 Del. 233, 50 

Iil.— Wilson v. Wilson, 158 Ill. 567, 
41 NE 1007, 49 AmSR i76. 

Iowa.—Webb v. Webb, 130 Iowa 
457, 104 NW 438; Hild v. Hild, 129 
Iowa 649, 106 NW 159. 

Ky.—Poswell v. Boswell, 45 SW 
455, 20 KyL 118; Knight v. Berry, 10 
Ky. Op. 336. 

La.—Rightor v. Kohn, 16 La. 501. 

N. C.—Wetherington v. Williams, 
134 N. C._276, 46 SE 728. But see 
Baxter v. Baxter, 44 N. C. 341 (hold- 
ing that, where a deed to two is de- 
livered to one of the grantors with- 
out knowledge of the other, the lat- 
ter may, on being informed, disa- 
gree, and the deed as to him will be 
void). 

Tex.—Powers v. Minor, 87 Tex. 83, 
26 SW 1071 [rev (Civ. A.) 24 SW 
710]; Tipton v. Tipton, 55 Tex. Civ. 
A. 192, 118 SW 842. 

But see Perry v. Holden, 22 Pick. 
(Mass.) 269 (holding that, where a 
deed poll made to five persons has 
been delivered to some of the gran- 
tees for the use of all, it would seem 
to vest the property in all, unless the 
dissent of the others were shown; 
but, in case of such dissent, it would 
still be very questionable .- whether, 
as the conveyance was intended to be 
made to five, if the five did not ac- 
cept, it must not be considered as 
incomplete and inchoate merely, un- 
til the acceptance of all the gran- 
tees); Hannah v. Swarner, 8. Watts 
(Pa.) 9, 34 AmD 442 (holding that, if 
a man makes a deed to two and de- 
livers it to one of them only and says 
nothing of the other on the livery, 
the deed is void as to him; follow- 
ing Viner Abr. tit Fait I 7, for “a 
bare delivery to a stranger, without 
words of direction to deliver over to 
the grantee, either absolutely or con- 
ditionally, is merely void’’). 

[a] A deed to a wife (1) with the 
remainder over to the sons passes 
title on delivery to thp, wife. Bos- 
well v. Boswell, 45 S 454, 20 Kyl 
118. (2) And a deed conveying land 
for life ‘to a married woman, the 
- property thereafter to go to her chil- 
dren, or in case there are none, the 
husband to have the use thereof 
during his life, is sufficiently deliv- 
ered as to the children and husband 
by a delivery to the wife. Lambert 


50. Cannon vy. Cannon, 26 N. J. Eq. 
316 


5 ol. Cannon v. Cannon, 26 N. J. Ea. 
16. 
52. Meeks v. Stillwell, 54 Oh. St. 


541, 44 NE 267. 

53. Somers Vv. Pumphrey, 24 Ind. 
231; Martin v. Caldwell, 49 Ind. A. 1, 
96 NE 660, 662 [cit Cyc]; Miinch v. 
Miinch, 148 Iowa 18, 126 NW 9387. 

[a] For instance, where a deed 
was written in favor of certain gran- 
tees, but retained in the possession 
of the grantor without delivery to 
any of the grantees until after the 
death of one of them, when it was 
handed to one of the other grantees, 
who was told by the grantor to erase 
the deceased grantee’s name, and 
then to have it recorded, which was 
done, there is a sufficient delivery to 
the remaining grantees. Wethering- 
ton v.. Williams, 134 N. C. 276, 46 
SE 728. 

54. Overman v. Kerr, 17 Iowa 485; 
Arthur v. Anderson, 9 S. C. 234. 

55. Riegel v. Riegel, 243 Ill. 626, 
90 NE 1108; Baker v. Hall, 214 I. 
364, 73 NE 351. 

56. Interstate Inv. Co. v. Bailey, 
93 SW_578, 29 KyL 468. : 

57. Tda._—Whitney v. Dewey, 10 
Ida. 633, 80 P 1117, 69 LRA 572. 

Tll.— Gillen v. Gillen, 238 Ill. 218, 
87 NE 388; Phelps v. Pratt, 225 Tl). 
Sb, 8.0) NB 69) 29 
Shults -v.  Shults, 
43 NE 800, 50 AmSR_ 188; 
easter v. Blaney, 140 Ill. 203, 29 
NE 870; Pittman v. Sofley, 64 Ill. 155. 

Kan, — McNulty v. McNulty, 47 Kan. 
208, 27 P 819 (holding that a delivery 
was ratified where the grantor recog- 
nized the grantee’s title for three 
years by acting as his agent in re- 
pay to the management of the prop- 
erty). 

Nebr.—Cotton vy. Gregory, 10 Nebr. 
125, 4 NW 939. 

Nev.—Lowman v. Nye, ete., County 
Bank, 31 Nev. 306, 102° P* 967 Teit 
Cyc]. 

Tex.—Pannell v. ‘Kk ekiew (Civ. A.) 
143 SW 364. Compare Garner v. 
Risinger, ‘35° Tex. Civ. A. 878, 81 
SW 343 (holding grantor not estopped 
to deny delivery). 

Wis.—Tisher v. Beckwith, 30 Wis. 
55, 11 AmR 546. 

Eng.—In re Seymour, [1913] 1 Ch. 


vass 
But see Gulf Coal, ete., Co. v. 
bama Coal, etce., Co., 


Ala- 


other than bona fide purchasers, to 
deny delivery of his deed by the fact 
that he fails to take steps to secure 
its cancellation, although he knows 
that it has been placed on record by 
the alleged grantee). 

[a] A grantor cannot show that 
a delivery was unauthorized where 
it appears from the evidence that he 
ratified the transaction. Harkness v. 
Cleaves, 113 Iowa 140, 84 NW 10383. 

58. Westlake v. Dunn, 184 Mass. 
260, 68 NE 212, 100 AmSR 557. 

59. Shackleford vy. Smith, 5 
(Ky.) 232. 

[a] A subsequent acknowledgment 
and leaving of the deed with the 
grantee will be an equivalent to a 
redelivery. Osterhout v. Shoemaker, 
SEIT RCN: Yo)" bate, 

60. Barr v. Schroeder, 32 Cal. 609. 

61. Bowers v. Cottrell, 15 Ida. 221, 
96° "P" 936: 

62. Morrison v. Kelly, 22 Ill. 610, 
74 AmD 169. 

63. U. S—Longworth v. Close, 15 
F, Cas. No. 8,489, 1 McLean 282. 

Ark.—Ames v. Ames, 80 Ark. 8, 11, 
96 SW 144, 117 AmSR 68 [cit Cyc]: 
poiaay v. May, 77 Ark. 89, 90 SW 


Cal.—Healdsburg Bank v. Bail- 
hache,.65 Cal. .327, 4 P 106. 

Colo.—Rittmaster y. Brisbane, 19 
Colo, 371, 35 P 786 

Conn.—Wiley v. London, ete, F. 
Ins.: '‘Co., 89’ 'Conn: 35, 92 A 678. 


Dana 


Fla.—Parken v. Safford, 48 Fla. 
290, 37 S 567. 
Ga.—Scarborough v. Holder, 127 


Ga. 256, 56 SE 298; Stallings v. New- 
ton, 110 Ga/ 875, 36 SE 227; Hilson 
v. Beardsley, 97 Ga. 399, 24 SE 134. 

Ida.—Bowers v. Cottrell, 15 Ida, 
221,'96'P 936. 

Tll.—Little v. Baton, 267 Ill. 628, 
108 NE 727; Hill v. Kreiger, 250 Ml. 
408, 95 NE 468; McFall v. Kirkpat- 
rick, 236 Ill. 881, 86 NE 139; Moore 
v. Flynn, 135 Ill. 74, 25 NE 844; Doe 
v. Herbert, 1 Ill, 854, 12 AmD 192; 
Santee v. Day, 111 Ill. A. 495; Houfes 
Sesh 2 Tll. A. 196 [aff 96 Ill. 

of. 

Ind.—Bremmerman v. Jennings, 
101 Ind. 253; Woodbury v. Fisher, 20 
Ind. 387, 883 AmD 3825. 

Iowa.—Bartemeier vy. Central Nat. 
F. Ins. Co., 160 NW 24. 

Ky. —Sullivan v. Sullivan, 179 Ky. 
686, 201 SW 24; Ferrell v. Childress, . 
172 Ky. 760, 189 SW 1149; Simpson 


145 Ala. 228, 40! v. Yocum, 172 Ky. 449, 189 SW 439; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 119-122] 


delivery of a deed implies its acceptance by the gran- 
tee, in the absence of fraud, artifice, or imposition.*4 
Since an infant or person under disability is inca- 
pable of making any formal and valid acceptance, | 
his knowledge of the conveyance is unnecessary, 
and it has been said to be the duty of the court 
to declare an acceptance for him where the convey- 


ance is beneficial.® 
[§ 120] 


10; Com. v. Jackson, 10 Bush. 424; 
Alsop v. Weir, 13 Ky. Op. 758. 

Me.—Dwinal v. Holmes, 33 Me. 172. 

Md.—Leppoc vy. National Union 
Bank, oF heme 136; Owens vy. Miller, 
29 Md. 

Mass. sie v. Dexter, 172 Mass. 
217, 52 NE 75; Loring v. Hildreth, 
170 Mass. 328, 49 NE 652, 64 AmSR 
301, 40 LRA 127. © 

Be deh v. Baldwin, 16 Minn. 


Miss.—Kearny v. Jeffries, 48 Miss. 
343; McGehee v. White, 31 Miss, 41. 

Mo.—Schooler yv. Schooler, 258 Mo. 
83, 167 SW 444; Chambers v. Cham- 
bers, 227 Mo. 262, 127 SW 86; Seibel 
v. Higham, 216 Mo. 121, 115 SW 987, 
129 AmSR 502; Powell v. Banks, 146 
Mo. 620, 48 SW 664; Cravens v. Ros- 
siter, 116 Mo. 338, 22 SW _. 736, 38 
saree 606; Wells v. Hobron, 91 Mo. 
A 

N. H.—Cook v. Lee, 72 N. H. 569, 
Bs rt 511; Corbett v. Norcross, 35 N. 

N. J.—Moore v. Riddle, 82 N. J. 
Higé pl 97, ., She A 222i Rennebaum v. 
Rennebaum, 79 N. Me Eq. 654, 83 A 
1118 [aff 78 N. J. Eq. 427, 79 A 309]. 

N. Y.—Koehler  v. Hughes, 148 
N. Y. 507, 42 NE 1051 [aff 73 Hun 167, 
25 NYS 1061]; Fonda v. Sage, 48 
N. Y. 173 [aff 46 Barb. 109]; Ford 
v. Gale, 155 App. Div. 675, 140 
NYS 541; Day Vv. Mooney, 4 
Hun 134, 6 Thomps. & C. 382; Foster 
Vv. Beardsley Scythe Co., 47 Barb. 505; 
Stephens v. Buffalo, etc., R.. Co., 2 
Barb. 332; Evans v. Evans, 69 Misc. 
86, 125 NYS 960; Jackson v. Bodle, 20 


Johns. 184. 

N. C.—Smith v. Moore, 149 N. C. 
he 62 SE 892, 150 N. C. 158, 63 SE 

5 

Okl.—Couch v. Addy, 35 Okl. 355, 
129 P 709. 

S. C—Walker v. Frazier, 19 S. C. 
Eq. 99. 


S. D.—Reid v. Gorman, 37 S. D. 
314, 158 NW 780. 

Tex. —Taylor v. Sanford, 108 Tex. 
340, 193 SW 661 [rev (Civ. A.) 150 
SW 262]; Gonzales v. Adoue, (Civ. A.) 
56 SW 543 [rev on other grounds 94 
Tex. 120, 58 SW 951]; Janes v. Strat- 
ton, (Civ. A.) 203 SW 386. 

Vt.—Wood v. Montpelier, 82 A 671; 
Denton y. Perry, 5 Vt. 382 

Wash.—Showalter  v. 93 
Wash. 326, 160 P 1042. 

W. Va.—Campbell v. Fox, 68 W. 
Va. 484, 69 SE 1007; Garrett v. Goff, 
61 W. Va. 221, 56 SE 351; Reel v. 
Reel, 59 W. Va. 106, 52 SE 1023. 

{a] What conveyances are bene- 
ficial—A conveyance to an infant of 
an undivided one-half interest in a 
tract of land as joint tenant is bene- 
ficial as compared to a mere right 
of inheritance of a greater share of 
the land within the rule that an in- 
fant grantee is presumed to have 
accepted a conveyance which is bene- 
ficial. McCord v. Bright, 44 Ind. A. 
275, 87 NE 654; Sheeby v. Scott, 128 
Iowa 551, 104 NW 1139, 4 LRANS 
365; Ward v. Rittenhouse Coal Co., 
152 Ky. 228, 153 SW 217; Atkins v. 
Globe Bank, etc., Co., (Ky.) 124 SW 
879; Sutton v. Gibson, 119 Ky. 422, 
84 SW 335, 27 KyL 111; Whitcomb y. 
Boston, 192 Mass. 211, 78 NE 407 
Miller v. McCaleb, 208 Mo. 562, 578, 


¥ ‘: 
\ 


Spangle, 


b. Where Delivered to Third Person. 
A delivery of a deed to a third person for the gran- 
tee’s use will operate as a good delivery to the gran- 
tee where it is assented to or ratified by him,®* and 
where the grantor is himself the grantee’s agent, he | 


Cates v. Cates, 152 Ky. 47, 153 SW);196 SW 655 [quot Cyc]; 


] 


DEEDS 


[§ 121] «. 
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may, with the consent of his principal, accept de- 
livery of his deed.*? 
person who received a deed as depositary or trustee 
for the benefit of infant grantees is sufficient to 
vest title in them.®§ 

Where Delivered for Record or Re- 
corded. The recording of a deed will not of itself 


Acceptance on the part of-a 


constitute a delivery to the grantee in the absence 


record,’ 


McCune v. 
Goodwillie, 204 Mo. 306, 102 SW. 997; 


| Walker v. ‘Erwin, 47 Tex. Civ. A. 637, 


106 SW 164. 

{b] Acceptance by a husband of 
a deed to the wife of land for which 
he has paid has been held an accept- 
ance by the wife. Younge v. Guil- 
beau, 3 Wall. (U. S.) 636, 18 L. ed. 
262; Pinkard v. Ingersoll, 11 Ala. 9; 
Mallory v. Stodder, 6 Ala. 801; Tib- 
bals v. Jacobs, 31 Conn. 428; Ellis 
v. Clark, 39 Fla. 714, 23S. 410; 
Beardsley v. Hilson, 94 Ga. 50, 20 SE 
272; Winterbottom v. Pattison, 152 
Til. 334, 38 NE 1050; Moore v. Flynn, 
135 Ill. 74; Reed v. Douthit, 62 Ill. 
348; Rivard v. Walker, 39 Ill. 413; 
Bennett v. Waller, 23 Ill. 97; Hulick 
v. Scovil, 9 Ill. 159; Bryan v. Wash, 
7 #QIll. 557; Houfes v. Schultze, 2 
Ill. A. 196 [aff 96 Ill. 335]; Vaughan 


v. Godman, 103 Ind. 499, 3 NE 257; 
Jones <v. Loveless, 99 Ind. 317; 
Squires v. Summers, 85 Ind. 252; 


Woodbury v. Fisher, 20 Ind: 3889, 83 
AmD 325; Stewart v. Weed, 11 Ind. 
92; Guard v. Bradley, 7 Ind. 600; Da- 
vis v. Davis, 92 Iowa 147, 60 NW 147; 
Cecil v. Beaver, 28 Iowa 241, 4 AmR 
174; Jones v. Hightower, 107 Ky. 5, 
52 SW ‘826, 21. KyL 576; Colyer v. 
Hyden, 94 Ky. 180, 21 SW 868, 15 
KyL 101; Ward v. Small, 90 Ky. 198, 
13 SW 1070, 12 KyL 58; Bell v. Far- 
mers’ Bank, 11 Bush (Ky.) 34, 21 
AmR 205; Com. v. Jackson, 10 Bush 
(Ky.) 424; Lampton v. Usher, 7 B. 
Mon. (Ky.) 57; Louden v. Todd, 5 
J.=JSso Marsh. + (Ky:) .182;.-Marsh v. 
Austin, 1 Allen (Mass.) 235; Watson 
v. Hillman, 57 Mich. 607, 24 NW 663; 
Comer v. Baldwin, 16 Minn, 172; Met- 
ealfe v. Brandon, 60 Miss. 685; Hall 
v. Hall, 107 Mo. 101, 17 SW 811; Ty- 
ler v. Hall, 106 Mo. 313, 17 SW 319, 
27 AmSR 337; Tobin v. Bass, 85 Mo. 
654, 55 AmR 392; Renfro vy. Harrison, 
10 Mo. 411; Ells v. Missouri Pac. 
R. Co., 40 Mo. A. 165; Koehler v. 
Hughes, 148. N. Y. 507, 42 NE 1051; 
Rosseau v. Bleau, 131 N. Y. 177, 30 
NE 52,, 27 AmSR .578;. Crain. v. 
Wright, 114 .N. Y. 307,.21 NE 401; 
Foster v. Beardsley Scythe Co., 
Barb. (N. Y.) 505; Fonda v. Sage, 46 
Barb. (N. Y.) 109 [aff 48 N. ¥. 173}; 
Wilsey v. Dennis, 44 Barb. (N. Y.) 
354; Diefendorf v. Diefendorf, 8 NYS 
617 [aff 132 N. Y. 100, 30 NE 375]; 
Tooley v. Dibble, 2 Hill (N. Y.) 641; 
Church vy. Gilman, 15 Wend: (N. Y.) 
656, 30 AmD 82; Jackson yv. Phipps, 
12 Johns. (N. Y.) 418; Lady Superior 
Cong. Nunnery v. McNamara, 3 Barb. 
Ch. (N. Y.) 375, 49 AmD 184; Gaither 
v. Gibson, 61 N. CG. 530; Bundy Vv. 
Ophir Iron Co., 38 Oh. St. "300; Mitch- 
ell. v. Ryan, 3 Oh. St.. 377; Tate v. 
Clement, 176 Pa. 550, 35 A 214; Tut- 
tle v. Turner, 28 Tex. 759; Diehl v. 
Fowler, 10 Tex. Civ. A. 558, 30 SW 
1086; Denton-v. Perry, 5 Vt. 382; 
Guggenheimer vy. Lockridge, 39 W. 
Va. 457, 19. SE .874; McPherson v. 
Featherstone, 37 Wis. 632; Cooper vy. 
Jackson, 4 Wis. 537; oratinerict Nv. 
Tickell, 3 B. & Ald. 31, 5 ECL, 28, 
106 Reprint 575. 

64. -Iowa.—Davenport v. Whisler, 
46 Iowa 287. 

Kan.—McAndrew_ v. 100 
Kan. 47, 163 P 653. 

Mo.—Miller v. McCaleb, 208 Mo. 
562, 578, 106 SW 655 [quot Cyc]. 


Sowell, 


47; 


[§ 122] d. Time of Acceptance. 


of an acceptance by him of the instrument,®® but 
if subsequently accepted the deed will be valid. My 
The same rule applies to the delivery of a deed for 


A deed must 


a Y.—Mott v. Ackerman, 92 N. Y. 
5 

Pa.—Tate v. Clement, 176 Pa. 550, 
35 A 214, 

Tex.—Capps v. Edwards, (Civ. A.) 
180 SW 137. 

Presumption of acceptance see in- 


fra § 494 

65. Hill v. Kreiger, 250 Ill. 408, 
95 NE 468. See Campbell v. Kuhn, 45 
Mich. 513, 8 NW 523, 40 AmR 479 
(holding that a deed left uncondi- 
tionally with a third person for the 
use of a grantee who is not under 
guardianship, and received by the 
grantee under circumstances indicat- 
ing acceptance, is sufficiently deliv- 
ered and conveys title, although the 
grantee is of unsound mind). 


66. Cal.—Nelson v. Colton, (A.) 
171 P 701. 
Conn.—Wiley v. London, ete, F. 


Ins. Co., 89 Conn. 35, 92 A 678. 

Til.— Morrison v. Kelly, 22. I11.. 610, 
74 AmD 169; Swisher v. Palmer, 106 
ill, A...432. 

Ind.—Emmons vy. Harding, 162 Ind. 
154, 70 NE 142, 1 AnnCas 864; Stew- 


art, v. Weed,,11 Ind. 92. 

Iowa.—Albrecht v. Albrecht, 121 
Iowa 521, 96 NW 1087. 

Ky.—Atkins v. Globe Bank, ete., 
Co., 124 SW 879. 

Minn.—Barnard v. Thurston, 86 


Minn. 343, 90 NW_ 574. 
Mo.—Peters v. Berkemeier, 184 Mo. 
393, 838 SW 747; Ells v. Missauri Pac. 


R. Co., 40 Mo. A. 165 

Nebr.—Martin v. Martin, 76 Nebr. 
335, 107. NW .580, 124 AmSR 815, 14 
AnnCas 511. 

Ss. C.—Larisey v. Larisey, 93 S.C. 
450, 77 SE 129. 

Tex.—Smith vy. Thompson, (Civ. 
A.) 201 SW) 220. 

Wash.—Showalter:v. Spangle, 93 
Wash. 326, 160 P 1042. 

Wis.—Kittoe y. Willey, 121 Wis. 
548, 99 NW 337; McPherson vy. Feath- 
erstone, 37 Wis. 632. 

Assent to delivery see supra § 103. 

67. Blackwell v. Blackwell, 196 
Mass. 186, 81 NH 910, 12 AnnCas 1070. 

68. Brown y. Brown, (Ark.) 203 
SW 1009; Staggers v. White, 121 Ark. 
328, 181 SW_ 139. 
Ill.—Hill v. 


69. Kreiger, 250 Ill. 
408, 95 NE 468. 
Mass.—Loring.. v.. Hildreth, 170 


Mass. 328, 49 NE 652, 64 AmSR 301, 
40 LRA 127. 

Mo.—Miller v. McCaleb, 208 Mo. 
562, 106 SW 655; Llewellyn yv. Butler, 
186 Mo. A. 525, 172 SW 413. 

N. Y.—Best v. Brown, 25 Hun 223; 
Russ v. Stratton, 11 Mise. 565, 33 
NYS 767. 

Oh.—Pierce v. White, 10 Oh. Dec. 
(Reprint) 552, 22 CincLBul 98. 

But see Miller y. Miller, 91 Kan. 
1, 136 P 953, LRA1915A 671, AnnCas 
1917A 918 (holding that the record- 
ing of a deed by the grantor makes it 
effective as to all persons benefited 
by it who do not dissent). 

Assent of grantee see supra § 111. 

70. Houlton v. Heulton, 119 Md. 
180, 86 A 514; Harrison v: Phillips 
Academy, 12 Mass. 456; Miller v. Mc- 
Caleb, 208 Mo. 562, 578, 106 SW 655 
[quot Cyc]. 

71. Cates v. Cates, 152 Ky. 47. 153 
Sw 10 (holding acceptance shown); 
Derry Bank v. Webster, 44 N. H. 264. 

[a] Agreement to accept.—Deliv- 


914 [18C.J.] 


be accepted at the time of delivery unless the act 
of delivery is a continuing one.7? Acceptance of a 
deed must as a general rule take place before the 
death: of the grantor,’* unless the act of delivery 1s 
a continuing one,’* as where the delivery is to a 
third person for the benefit of the grantee; or 
the deed is to be delivered to the grantee after the 
grantor’s death; or where the delivery is by mail- 


ing and the deed does not reach the hands of the | 


grantee, or its existence become known to him, un- 
til after the death of the grantor.” 

[§ 123] e. Mode and Sufficiency. An accept- 
ance of a deed need not be by formal or express 
words to that effect, but may be by acts, conduct, 
or words of the parties showing an intention to ac- 
cept.78 So there may be an acceptance by the re- 
tention of the deed by the grantee;*® by an asser- 
tion of title by him;*°® by his conveyance * or mort- 
gage 2 of the property; by acts of ownership gen- 
erally in respect to the property;®* or by bringing 
a suit on the deed.§4 And, although a deed does 
not actually pass from grantor to grantee, yet if 
there are words showing delivery and acceptance, 
this may be sufficient.2> If, however, the acts of 
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the grantee clearly manifest an intention not to 
accept, they will have that effect;®° and the mere 
reception and retention of a deed of gift is not 
conclusive,*? although a long retention of a con- 
veyance may be.** There is only a conditional ac- 
ceptance where the purchaser at the time of the 
execution and delivery of the contract of sale re- 
ceives a deed, not with the intention of having title 
vest at that time, but with the intention of retain- 
ing the deed and having title vest if the abstract 
shows a merchantable title.®® Where there is no 
delivery, there cannot be an acceptance either in 
fact or in law.®° 

In Louisiana an acceptance must be recorded in 
order to affect the rights of third persons.% 

[§ 124] f. Effect. A grantor is bound by a 
deed which has been delivered and accepted, al- 
though it was to have been signed by the grantee 
in order to bind the latter to the performance of 
certain stipulations therein.22 And where a gran- 
tee accepts a deed delivered to a stranger for the 
former’s benefit, the acceptance relates back to 
the time of the original delivery, provided no rights 
of third persons are involved.%? Again a grantee 


ery for record is sufficient, where the | Oh. St. 300. ; v. Shirley, 3 J. J. Marsh. 22; Shop- 
grantees before the execution of the S. C.—Larisey v. Larisey, 98 S. C.| taw v. Ridgway, 60 SW 723, 22 KyL 
deed agreed to accept it. Hoffman v.| 450, 77 SE 129. 1495. 


Mackall, 5 Oh. St. 124, 64 AmD 637. 

72. Vaughan v. Godman, 94 Ind. 
191. See Sullivan v. Sullivan, 179 
Ky. 686, 691, 201 SW 24 (where the 
court said: “The acts which consti- 
tute the acceptance and offer to deliv- 
er may not occur at the same time. 
... All that is necessary to be shown 
is, that the intention of the grantee is 
to accept the deed when the offer of 
delivery is made’’). 


oe Kermel v. Alexander, 4 KyL 
74, Tratcher v. St.  Andrew’s 


Church, 37 Mich. 264. 

75. Colyer v. Hyden, 94 Ky. 180, 
21 SW 868, 15 KyL 101; Burkey v. 
Burkey, (Mo.) 175 SW 623; Allen v. 
De Groodt, 105 Mo. 442, 16 SW 494, 
1049; Sneathen y. Sneathen, 104 Mo. 
201, 16 SW 497, 24 AmSR 326. 

76. Albrecht v. Albrecht, 121 Iowa 
521, 96 NW 1087; Foster v. Mansfield, 
3 Metc. (Mass.) 412, 837 AmD 154. 

77. Taylor v. Sanford, 108 Tex. 
340, 193 SW 661 [rev (Civ. A.) 150 
SW. 262]. 

78. U. S.—Brown v. Grant, 116 
U."'S. (207,.6 SCt 357, °29 To. ed. 598; 
eo v. Day, 94 U. S. 405, 24 L. ed. 


Ark.—Graham v. Suddeth, 97 Ark. 
283, 133 SW 1033. 


Conn.—Wiley v. London, ete, F. 
Ins. Co.; 89 Conn. 35, 92°'\A’ 678. 
Ida.—Bowers vy. Cottrell, 15 Ida. 


221,96, P 936. 

lll.—Kingsbury y. Burnside, 58 Ill. 
310, 11 AmR. 67. 

Ind.—Guard v. Bradley, 7 Ind. 600. 

Ky.—Sullivan v. Sullivan, 179 Ky. 
686, 201 SW 24; Ward v. Rittenhouse 
Coal Co., 152° Ky: .228,'158° SW’ 217; 
Colyer v. Hyden, 94 Ky. 180, 21 SW 
868, 15 KyL 101. 

Mass.—Atkins v. Atkins, 195 Mass. 
124, 80 NE 806, 122 AmSR 221, 11 
LRANS 273. 

Mich.—Seely yv. O’Connor, 83 Mich. 
310, 45 NW 1119; Wolf v. O’Connor, 
83 Mich. 301, 45 NW 1117. 

Mo.—Coulson v. Coulson, 180 Mo. 
709, 79 SW 473; Brownlow v. Wol- 
lard, 61 Mo. A. 124. 

N. J.—Rennebaum v.,Rennebaum, 
79_N. J. Big: 654,’ 83’ A’ 1118" [aft “78 
N. J. Eq. 427, 79 A 309]. 

N. Y.—Stonehill v. Hastings, 202 
N. Y. 115, 94 NE 1068 [aff 135 App. 
Div. 48, 119 NYS 897]; Crain v. 
Wright, 114 N. Y. 307, 21 A ‘401; 


Obermeyer v. Jung, 51 App. Div. 247, | 


64 NYS 959 (recording of deed). 


Oh.—Bundy v. Ophir Iron Co., 38 


Tenn.—tTrafford v. Austin, 3 Tenn. 
Ch. 492. 

Tex.—Diehl v. Fowler, 10 Tex. Civ. 
A. 558, 80 SW 1086. 

Vt.—Wood v. Montpelier, 82 A 671, 
674. 

79. Cal.—Hochstein v. 
ser, 123 Cal. 681, 56 P 547. 
Rg ea Ree oe v. Ward, 27 Conn. 

0. 

Ky.—Wood: v. Howk, 79 SW 1184, 
25 KyL 2109. 

5 La,—Balch v. Young, 23 La. Ann. 

a 


2: 
W. Va.—Lynch v. Brookover, 72 W. 
Va. 211, 77 SE 983, 987 [quot Cyc]. 

See also Feely v. Hoover, 130 Pa. 
107, 18 A 611. 

80. Stout v. Dunning, 72 Ind. 343; 
Taylor v. McClure, 28 Ind. 39. 

{al Where a life tenant conveys 
to the remaindermen, who institute 
partition, based on a present right 
to the property, and later sue for its 
possession, such conduct amounts to 
an acceptance of the life tenant’s con- 
veyance. Meredith v. Callanan, 33 
Towa 590; Whitaker v. Whitaker, 175 
Mo. 1, 74 SW 1029. 

81. U. Si—Gould v. Day, 94 U. S. 
405, 24 L. ed. 232. 

Conn.—Wiley v. London, ete. F. 
Ins. Co., 89; Conn. 35, 92 A 678. 

Tll.—Kinney v. Wells, 59 Ill. A. 271. 

Ky.—Williams v. Smith, 60 SW 940, 
22 KyL 1439. " 
La.—Howcott v. Petit, 130 La. 791, 


Berghau- 


58-S 574. 
Mass.—Creeden v. Mahoney, 193 
Mass. 402, 79 NE 776. 
Nebr.—American F. Ins. Co. v. 


Landfare, 56 Nebr. 482, 76 NW 1068. 
[a] Where authenticated copies 
of two deeds, one from A and wife 
to B, and the other from B to A, both 
purporting to be executed and ac- 
knowledged, and the latter referring 
to the former, are offered in evidence 
and received, there is sufficient proof 
of delivery of the first deed. Demp- 
sey v. Tylee, 10 N. t 
82. McCoy v. McCoy, 32 Ind. A. 
38, 69 NE 193, 102 AmSR 223; Black- 
well v. Blackwell, 196 Mass, 186, 81 
AnnCas 1070. 
Ill.—_Coleman v. Coleman, 216 
Ill. 261, 74; NE 701; Shepley v. Lei- 
dig, 189 T11.)197, 59 NE 579; Williams 
v. Williams} 148 Ill. 426, 36 NE 104. 
Ind.—Hormer v. Lowe, 159 Ind. 406, 
64 NE 218. | 
Ky.—Sullivan v. Sullivan, 179 Ky. 
686, 201 SW 24; Ward v. Small, 90 Ky. 


La.—Megason v. Boleyn Lumber 
Co., 140 La. 431, 73 S 257; Fazende v. 
Morgan, 31 La. Ann. 549. 

Md.—Hartman v. Thompson, 104 
Ma. 389, 65 A 117, 118 AmSR 422, 10 
AnnCas 92. 

N. Y.—Taylor v. Smith, 61 App. 
Div. 623, 71 NYS 160; Brown y. Dan- 
forth, 5 Silv. Sup. 240, 9 NYS 19. 

Tenn.—Trafford v. Austin, 3 Tenn. 
Ch. 492. 

Wis.—Niland v. Murphy, 
326, 41 NW 885. 

[a] MIlustrations.—(1) 
deed of unencumbered land was 
made to infants and delivered to 
their father, two of the grantees 
deeded their interest to their father 
to keep the property from being lev- 
ied on, but one of the grantees knew, 
when the deed was made, that he 
was one of the grantees, and subse- 
quently, after attaining majority, he 
refused to convey his interest to his 
father, it was held that his refusal 
to convey his interest amounted to 
an acceptance of the deed. Coleman 
v. Coleman, 216 Ill. 261, 74 NE 701. 
(2) Actual use of a right of way is 
conclusive evidence of acceptance. 
Fazende v. Morgan, 31 La. Ann. 549. 
(3) Assuming control and possession 
of property until the grantor’s death, 
after receiving the deed, is sufficient 
evidence of acceptance. Brown v. 
Danforth, 9 NYS 19. 

84. Spencer v. Razor, 251 Ill. 278, 
96 NE 300; Guard vy. Bradley, 7 Ind. 
600; Montreal Cong. Nunnery v. Mc- 
Namara, 3 Barb. Ch. (N. Y.) 375, 49 
AmD 184; Sti Germain v. Birtz Dit 
Desmarteau, /10 Que. Super. 185. 


73 Wis. 
Where a 


wee Waddell v. Hewitt, 36 N. C. 
86. Jackson v. Bodle, 20 Johns. 
(N. Y.) 184. See also Mills v. Gore, 


20 Pick. (Mass.) 28. Compare Rich- 
ardson v. Grays, 85 Iowa 149, 52 NW 
10. 


87. 
513. 
88. Smith v. Cole, 109 N. Y. 436, 
17 NE 356 [aff 39 Hun 248]. 

89.. Capps v. Edwards, (Tex. Civ. 
A.) 180,SW 137. 

90. Kirby v. Hulette, 174 Ky. 257, 
192 SW 63. 

91. Lepine v. Marrero, 3 La, A. 
(Orleans) 379. 

92. Thompson v. Marshall, 36 Ala. 
504, 76 AmD 328; Megason v. Boleyn 
Lumber Co., 140 La. 431, 73 S 257. 

93. Conn.—Jones v. Jones, 6 Conn. 
111, 16 AmD. 40. 


Higman v. Stewart, 38 Mich. 


198, 13 = 1070, 12 KyL 58; Harris 
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who has accepted a deed on the understanding that 
it is to be subsequently executed by the grantor’s 
wife cannot be heard to say, on its execution by her, 
And it has been held 
that a refusal of one of several grantees to assent 
to the conveyance does not operate to vest the 
whole property in the others, but that his share 
Further one who claims 
under a deed confirms all its provisions, and cannot 
establish his claim by adopting only those provisions 
which are in his favor, while he repudiates or con- 
tradicts others that are repugnant to his interests.°® 

[§ 125] 7. Questions for Jury. Whether a deed 
has been delivered ordinarily presents a mixed 


that he never accepted it.°* 


remains in the grantor.®® 


Tll.—Stone v. Duvall, 77 Ill. 475. 

Ind.—Emmons v. Harding, 162 Ind. 
154, 70 NE 142, 1 AnnCas 864; Good- 
paster v. Leathers, 123 Ind. 121, 23 
NE 1090. 

Iowa.—Criswell v. Criswell, 
Iowa 607, 116 NW 713; Day v. Grif- 
fith, 15 Iowa 104. . 

Mass.—Stone v. New England Box 
Co., 216 Mass. 8, 102 NE 949; Stock- 
well v. Shalit, 204 Mass. 270, 90 NE 
570; Mather v. Corliss, 103 Mass. 
568; Foster v. Mansfield, 3 Mete. 412, 
37 AmD 154; Samson v. Thornton, 
3 Metc. 275, 37 AmD 135; Wheelright 
a Wheelright, 2 Mass. 447, 3 AmD 

Mich.—Thatcher v. St. Andrew’s 
Church, 37 Mich. 264; Wallace v. Har- 
ris, 32 Mich. 380; Ellis v. Secor, 31 
Mich. 185, 18 AmR 178. 

Mo.—Cook v. Newby, 213 Mo. 471, 
112 SW 272. 

N. Y.—Rosseau vy, Bleau, 131 N. Y. 
177, 30 NE 52, 27 AmSR 578; Hatha- 
way v. Payne, 34 N. Y. 92; Brown v. 
Austen, 35 Barb. 341; Brown v. Dan- 
forth, 9 NYS 19. 

N. D.—Arnegaard v. Arnegaard, 7 
N. D. 475. 75 NW 797, 41 LRA. 258. 

Oh.—Crooks v. Crooks, 34 Oh. St. 
610; Shirley v. Ayres, 14 Oh. 307, 45 
AmD 546. 

Pa.—Stephens v. Rinehart, 72 Pa. 


434. 

{a] Rights of strangers.—The fic- 
tion of relation which carries back 
the acceptance of a deed, delivered 
by the grantor to a third person for 
delivery at the former’s death, to 
the date of delivery by the grantor, 
eannot operate to the prejudice of 
strangers who have a standing to go 
behind the fiction and show the true 
time of acceptance. Emmons v. Har- 
ding, 162 Ind. 154, 70 NE 142, 1 
AnnCas 864. : 

[b] A purchaser with notice of a 
prior deed delivered by the grantor 
to a third person to be delivered to 
the grantee therein at the grantor’s 
death is in privity with the grantor, 
and has no standing, as a stranger, to 
attack the fiction of relation which 
carries back the date of the accept- 
ance by the grantee in the former 
deed to the date of delivery by the 
grantor. Emmons y. Harding, 162 
Ind. 154, 70 NE 142, 1 AnnCas 864. 

94 Dikeman v. Arnold, 78 Mich. 
455, 44 NW 407. 

95. Treadwell v. Bulkley, 4 Day 
(Conn.) 395, 4 AmD 225;. Sullivan v. 
Sullivan, 179 Ky. 686, 201 SW 24. 


96. Jacobs v. Miller, 50 Mich. 119, 
15 NW 42. 
97. U. S.—Midkiff v. Colton, 242 


Fed. 373, 155 CCA 149; Johnston v. 
Kramer, 203 Fed. 733. 

Ala—Culver vy. Carroll, 175 Ala. 
469, 57 S 767, AnnCas1914D 103; 
Rickert v. Touart, 174 Ala. 107, 56 
S 708; Strickland’ v. Griswold, 149 
Ala, 325, 43 S 105; Gregory v. Walk- 
er, 38 Ala. 26. 

Ark.—Fine v. Lasater, 110 Ark. 
425, 161 SW 1147, AnnCas1915C 385; 
Battle v. Anders, 100 Ark. 427, 140 
SW. 593. 

Cal.—Donahue vy. Sweeney, 171 Cal. 
388, 153 P 708; Bias v. Reed, 169 Cal. 
33, 145 P 516; Hammond v. McCol- 
lough, 159 Cal. 639, 115 P 216; Foll- 
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mer vy. Rohrer, :158 -Cal.. 755, 112 P. 
544; Bensley v. Atwill, 12 Cal. 231; 
Hastings v. Vaughn, 5 Cal. 3815; 


Piercy. v., Piercy, 18 Cal. A. 751, 124 
P 561; Central Trust Co. v. Stod- 


Fla.—Bruner v. Hart, 59 Fla. 171, 
Cit. ol 09a. Peru Cyc. 

Ida.—Flynn v. Flynn, 17 Ida. 147, 
104 P 1030. 

Til. Bree heal v. Rutschke, 253 Il. 
260, 97 NE 641. 

Ind.—Emmons v. Harding, 162 Ind. 
154, 70 NE 142, 1 AnnCas 864; Somers 
v. Pumphrey, 24 Ind. 231; Pethtel v. 
Pethtel, 45 Ind. A. 664, 90 NE 102. 


“dard, 4 Cal. A. 647, 88 P 806. 


Kan.—Zeitlow v. Zeitlow, 84 Kan. 
TL3H116, Poise 
Mass.—Chase v. Breed, 5 Gray, 


440. 

Mich.—Tyler v. Wright, 171 Mich, 
579, 1837 NW. 212. 

Minn.—O’Rourke v. O’Rourke, 130 
Minn. 292, 153 NW 607; Chastek. v. 
Souba, 93 Minn. 418, 101 NW _ 618; 
Kammrath v. Kidd, 89 Minn. 380, 95 
NW 213. 

Mo.—Donaldson v. Donaldson, 249 
Mo. 228, 155.SW 791; Chambers. v. 
Chambers, 227 Mo. 262, 127 SW 
86, 137 AmSR 567; Gilmore v. Morris, 
13 a0; A. 114, 

N. H.—Cook y. Lee, 72 _N. H. 569, 
58 A 511; Hurlburt v. Wheeler, 40 
INE Fl 5 Pages 

N. J.—Farlee vy. Farlee, 21 N. J. L. 
ier Earle v. Earle, 20 Mo Sve. 

N. Y.—Carnes v. Platt, 2 Abb. Dec. 
159 note [rev 31 N. Y. Super. 140, 
7 AbbPrNS 42, 38 HowPr 100]; Crain 
v. Wright, 36 Hun 74 [aff 114 N. Y. 
307, 21 NE 401]; Genter v. Morrison, 
31 Barb. 155. 

N. C.—Henry v. Heggie, 163 N. C. 
523, 79 SE 982; Gaylord v. Gaylord, 
150 N. C, 222, 63 SE 1028; Fortune 
v,, Hunt, 2149. N. .C...358, 63 SE 82; 
Smith v. Moore, 149 N. C. 185, 62 SE 
892,150 N.C. 158, 63 SE 735. 

Pa.—Chase v. Clearfield Lumber 
Co., 213. Pa. 46, 62 A 172; Stoney v. 
Winterhalter, 8 Pa. Cas. 492, 11 A 
611; Fisher v. Kean, 1. Watts 278. 

S. C—Shaw v. Cunningham, 16 S. 
C;.. 631. 

Tex.—Henry v. Phillips, 105 Tex. 
459, 151 SW 533 [rev (Civ. A.) 135 
SW 382]; McLemore y. Bickerstaff, 
(Civ. A.) 179 SW 536; Johnston v. 
Johnston, (Civ. A.) 67 SW 123. 

Vt.—Wood v. Montpelier, 82 A 671; 
Lindsay vy. Lindsay, 11 Vt. 621. 

Va.—Leftwich v. Early, 115 Va. 
323, 79 SH.384. 

W. Va.—Garrett v. Goff, 61 W. Va. 
221,56 SE 351. 

Wis.—Chase v. Woodruff, 133 Wis. 
555, 1138 NW 973, 126 AmSR_ 927; 
Kittoe v. Willey, 121 Wis. 548, 99 
NW_ 387. 

“The principle is well settled that 
the delivery and acceptance of a deed 
is a mixed question of law and fact.” 
Midkiff v. Colton, 242 Fed. 373, 379, 
155 CCA 149. 

Fenton v. Miller, 94 Mich. 204, 
53 NW, 957. 

[a] Sufficiency of rebutting evi- 
dence is for the jury. Kendrick v. 
Dellinger, 117 N. C. 491, 23 SE 438. 

[b] Sufficiency of uncorroborated 
evidence is for trial court. Blaesi v. 
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question of law and fact to be determined by the 
jury under proper instructions from the court,%7 
from all the evidence on that point,°® where there 
is conflicting testimony. 
ceptance*+ or dissent of the grantee,? and likewise 
to the question of the time of delivery.’ 
question of what facts, if proved, amount to a 
final delivery and acceptance of a deed is a ques- 
tion of law,* although whether such facts exist is 
a question for the jury.® 
flict in the evidence, the court need not and should 
not submit the question of delivery to the jury,® 
but in such case may direct a verdict.? 
instructions given a third person to whom a deed 


The rule applies to ac- 


But the 


Where there is no con- 


Where the 


Blaesi, 14 NYCivProc 216. 

99. Jones v. Swayze, 42 N. J. L. 
279; Johnson v. Craig, 37 Okl. 378, 
380, 180 P 581 [quot Cyc]; Archam- 
beau v. Edmunson, (Or.) 171 P 186; 
State v, Leonard, 73 Or. 451, 144 Pp 
1138, 681; Miller v. Eshleman, Seba. 
Cas. 13, 6 A 895. 

1. Midkiff v. Colton, 242 Fed. 373, 
ibys 149; Earle v. Earle, 20 N. J. 

2. Treadwell v. Bulkley, 4 Day 
(Conn.) 395, 4 AmD 225. 

3. Hunt v. Swayze, 55 N. J. L. 33, 


25 A 850; Rayner v. Posey, (Tex. 
Civ. A.) 173 SW 246. 
4, Earle v. Earle, 20 N. J. L. 347; 


Saltzsieder v. Saltzsieder, 219). UN ANY. 
523, 114 NE 856 [rev 167 App. Div. 
801, 153 NYS 78]; Lee v. Parker, 171 
N. C. 144, 88 SH 217. See also Rob- 
bins v. Spencer, 121 Ind. 594, 22 NB 


660; Galbraith v. Zimmerman, 100 
Pa. 374. ; 

5. U. S—Johnston y. Kramer, 203 
Fed. 733. 


Ala.—Seeley v. Curts, 180 Ala. 445, 
61 S 807, AnnCas1915C 381; Gregory 
v. Walker, 38 Ala. 26; Gamble v. 
Gamble, 11 Ala. 966. 

Cal.—Hefner v. Sealey, 175 Cal. 18, 
164 P 898. 

Ind.—Dearmond v. Dearmond, 10 
Ind. 191 

6 Md. 


oe piri ae Vv. 

Mass.—Bishop v. Burke, 207 Mass. 
133, 93 NE 254. 

Mich.—Tyler v. Wright, 171 Mich. 
579, 137 NW 212; Fenton v. Miller, 94 
Mich. 204, 53 NW_ 957. 

N. J.—Hunt v. Swayze, 55 N. J. L. 
oe atte 850; Earle v.,.Earle, 20 N. J. 


mc Y.—Saltzsieder vy. Saltzsieder, 
219 N. Y. 523, 114.NE 856 [rev 167 
App. Div. 801, 153 NYS 78]. 

N. C.—Lee v. Parker, 171 N. C. 144, 
88, SH 217; Huddleston v. Hardy, 164 
N. C. 210, 80 SE 158; Henry v. Heg- 
gie, 163 N.-C. 523, 78 SE 982; Whit- 
man v. Shingleton, 108 N. C. "193, 12 
SE 1027; Floyd v. Taylor, 34 N. C. 
47. 


N. D.—O’Brien v. O’Brien, 19 N. D. 
713. 125 NW 307. 

Pa.—Lutes v. Reed, 138 Pa. 191, 20 
A 943: Galbraith v. Zimmerman, 100 
Pa. 374; Harden v. Hays, 14 Pa. 91; 
Lesher y. Levan, 2 Dall. 96, 1 L. ed. 
305. 

Tex.—Huff v.. Crawford, 89 Tex. 
214, 34 SW 606; Towery v. Hender- 
son, 60 Tex. 291. 

[a] Where delivery can only be 
inferred from the facts, the question 
is' one for the jury. Roll v. Rea, 50 
N.oJa L264, 22:A 905. 

[b] Whether the grantor deposit- 
ed the deeds with a third person to 
be delivered at his decease, without 
reserving any control over it during 
his life, and the grantor’s inten- 
tion are for the jury. Parker v. 
Dustin, 22 N. H. 424. 

6 American Cent. F. Ins. Co. v. 
Arndt, 129 Ark. 309, 195 SW_ 1075; 
Walker v. Warner, 31 Apps + (Bs C.) 
76; Jennings v. Reeson, (Mich.) 166 
NW 931. 

7. WHill.v. Merritt, 146 Ga. 307, 91 
SE 204; Kokomo Trust Co. v. Hiller, 
(Ind. A.) 116 NE 332. 


Hoffman, 
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is delivered by the grantor for delivery to the gran- 
tee are in writing, the effect of the transaction de- 
pends on the construction of the instrument, and 
is a question of law.S Also, where there is no 
evidence properly in the case, except the instru- 
ment itself, from which to find the intent of the 
grantor respecting delivery, the construction of the 
written instrument is a matter of law 
court, and not a question of fact for the jury.? 

Delivery to third person. Whether it was the in- 
tention of the grantor to part with the deed and 
put it beyond his control is a question for the jury.° 
So the jury must determine whether a grantor in- 
tended, in leaving the deed with his attorney, to de- 
liver such deed to the grantee.** 

{§ 126] 8. Operation and Effect—a. In General. 
A deed, in the absence of a contrary statutory pro- 
vision,” takes effect from the date of its delivery, 
not from the time of its record * or date, or sign- 
ing and acknowledgment,!® and its operation ¢can- 
not be affected by proof of any agreement in con- 
flict with the plain terms of the instrument.’® So 
where a deed is delivered but not recorded, because 
of an understanding between the parties that in the 


8 Moore v. Trott, 156 Cal. 358, 
104 P 578, 184 AmSR 181. 

9. Broffee v. Le Fils, 183 Mich. 
100, 149 NW 1028. s3_ Ss, Cc 

10. Huddleston v. Hardy, 164 N.C, 
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for the_ 


888, 8 A $98, 2 AmSR 552. 
Ss. C.—Symmes v. Caudle, 85_S. C. 
485, 67 SH 648; McKenzie v. Roper, 16, 
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event of the death of the grantee before the grantor 
it shall be destroyed, it is nevertheless to be given 
its strict legal effect as vesting title in the gran- 
tee? But the rights of third persons acquired be- 
fore actual delivery to the grantee cannot be preju- 
diced by giving effect to an instrument transferring 
property, even though recorded.’ Where the gran- 
tor parts with his deed with the intention of making 
a present delivery, he cannot acquire additional 
rights against the grantee through the fact that the 
grantee delays his acceptance until he has made a 
further examination of the title*® Under certain 
circumstances a deed may speak from its date, where 
such is the intention of the parties,2° as where they 
deliberately antedate the deed. But the antedat- 
ing of a deed cannot affeet intervening rights.* 

Where the conveyance is in pursuance of a con- 
tract of sale it will relate back to the date of the 
contract,*s except where contrary to the rights of 
innocent third persons.** 

Parts of same transaction. Where two or more 
deeds are made simultaneously and are so connected 
that they may be regarded as a single transaction, 
| they will be held to take effect in such order as will 
Cannon vy. Holberg peer cepule 


15. 
Co., 108 Miss. 102, 66 S 4 
Cal—Hammond Ve MecCol- 


210, 80 SE 158; O'Brien v. O’Brien, 19 

N.) D. 718, °125 NW _ 807. 
ll. Fitzpatrick v. Brigman, 183 
North Star 


Ala, 242, 81S 940. 

12. U. S.—Johnson vy. 
ce Co., 206 Fed. 624, 125 CCA 

eieer pet v. Albrecht, 78 S$ 

Ark.—Deniston v. Phillips, 121 Ark. 
650, 181 SW 911. : 

Cal.—Hammond v. McCollough, 159 
Cal. 639, 115 P 216 (delivery of deed 
by wife to husband). 

Del.—Hitchens v. Ellingsworth, 28 
Del. 497, 94 A 903. 

Tll—Blake v. Fash, 44 Tl. 3802. 

Iowa.—In re Bell, 150 Iowa 725, 
130 NW 798. 
eon — Babbitt vy. Johnson, 15 Kan. 
252. 

Ky.—Blevins v. Blevins, 148 Ky. 
220, 186 SW 195. See Lee v, James, 
81 Ky. 448, 56 KyL 492 (holding that 
Gen. St. c 24 § 22, providing that 
deeds shall be effectual from the 
time when recorded, does not apply 
where the deed has remained unre- 
corded eighteen years, and an ad- 
verse right has attached in the mean- 
time). 

Me.—True Real Est. Co. v. True, 
115. Me..-5388, 99 A 627. 

Md.—Poole v. Poole, 129 Md. 887, 
99 A 551; Clark v. Creswell, 112 Md. 
839, 76 A 579, 21 AnnCas 338. 

ass.—Harrison v. Phillips Acad- 
emy, 12 Mass. 456; Hatch v. Hatch, 9 
Mass. 307, 6 AmD 67; Fairbanks v. 
Metcalf, 8 Mass. 280. 


Mich.—Barris v. Emmons, 178 
Mich, 590, 139 NW _ 872; Heffron v. 
Flanigan, 87 Mich. 274, 

Minn.—Kammrath vy. Kidd, 89 


Minn, 380, 95 NW 2138. 

Miss.—Cannon v. Holberg Mercan- 
tile Co., 108 Miss. 102, 66 S 400; An- 
derson v. Lewis, Freem. 178. 

N. J.—Improved Bldg., ete, Assoc. 
v. Larkin, (Ch.) 101 A 1048; Graves v. 
Fancher, 81 N. J. Eq. 407, 88 A 170 
[aff 81 N. J. Hq. 517, SS A 172], 

N. Y.—Hoy v. Hubbell, 125 App. 
Div. 60, 109 NYS 801; Hovey v. Ho- 
vey, 170.NYS 822; Jackson v. Bard, 
4 Johns. 230, 4 AmD 267; Jackson vy. 


Schoonmaker, 2 Johns. 230. 
ue C—Vaughan v. Parker, 112 N. 


16 SE_ $08; Goodson vy. Whit- 
field, 40 N. CGC. 168. 

Oh.—Hood v. Brown, 2 Oh. 266. > 
Pa.—Cover v. Manaway, 115 Pa. 


Tex.— Tuttle v. Turner, 28 Tex. 759; 
Grimm v. Williams, (Civ. A.) 200 SW 
1119. See Garner v. Boyle, 97 Tex. 
460, 79 SW_1066 [aft $84 Tex. Civ. A. 
42, 77 SW 987] (holding that, where 
a power of attorney conveyed an un- 
divided. half interest in certain lands 
in eonsideration of the attorney's 
services, and described the land as 
belonging to the Separate estate of a 
married woman, such phrase, being 
intended to distinguish the land con- 
veyed from that which might belong 
to the grantor’s husband, did not pre- 
vent it from taking effect as a con- 
veyance on its delivery). 
ee wnee v. Montpelier, $2 A 


Va—Harman  v.. Oberdorfer, 38 
Gratt. (74 Va.) 497. 
W. Va—Titehenell vy, Titchenell, 


74 W.Va. 237%, 81 SH 978; Garrett v. 

Goff, 61 W. Va. 221, 56 SB 351, 
Wis.—Friedriech v. Huth, 155 Wis. 

196, 144 NW 202; Wheeler v. Single, 

62° Wis. 380, 22 NW 569; City Bank 

v. McClellan,. 21 Wis. 112. 

ee ae v. Beatty, 27 Ont. 


ao, 

fal A deed becomes an executed 
contract when signed and delivered, 
ern v. Nugen, 118 Ga. $75, 45 SE 
ove. 

[b] Delivery to await a complete 
exeoution by another party may be 
made without authorizing the conclu- 
sive inference that the delivery gives 
effect to the instrument. Brackett 
v. Barney, 28 N.Y. 383, 

18. Hitchens =v. 

7, 94 A 908 


Bd Or, 274, 101 P 769. 

fa] Reason for rule—Delivery is 
essential to complete the conveyance, 
while the recording of the deed ts 
only essential to maintain its prior- 
ity in foree against subsequent con- 
veyances and encumbrances, Doe v,. 
Roe _ 26 Del. 97, SL A. 47. 

{b] Deed in consideration of sup- 

—Delivery to the grantee of a 

eed, the consideration of which is 
his contract to take eare of the gran- 
tor for life, passes the title, although 
the deed was not immediately re- 
corded. Ames v. Moore, 54 Or, 274, 
101 P 769, 


4 Goswitz v. Jefferson, 128 Minn, | 87 


1 
293, 148 NW 720 


. LL. 806: MeDowel v. Cham- lough, 159 Cal. 689, 115 P 216. 

bers, 20 S. CG. L. 847, 47 AmD 539;} _ Mo.—Miles vy, Robertson, 268 Mo. 
| McCants _v. McConnell, 8 S.C. L. 190.) TLY, TET SW 1000. 

N,. J.—Black vy. Shreve, 18 N. J. 
‘in 458. 
j . Y—Ranken vy. Donovan, 115 
App. Div. 651, 100 NYS 1049 | 

Oh.—Cincinnati, ete, R. Co v. 
THI, 18 Oh, St. 285. 

fa] TWustrations—(1) Even if 


in writing, the mere request of the 
grantor to the grantee, on delivering 
the deed, atisolute on its face, not 
to cause it to be recorded until after 
the granter’s death, could not create 
in the grantor a life estate or any 
interest. Lewis v. Brown, 22 Cal. 
A, 88, 188 P $31. (2) Nor, under Civ, 
Code § 1056, does such a request af- 
fect the validity of the deed, Treat 
v. Treat, 170 Cal. $29, 150 P 63, 67, 
($8) Where a grantor handed the deed 
to the grantee, who then delivered 
it to a third person, who was to keep 
it and record it after the grantor’s 
death, and it was agreed orally that 
the grantor should have a lHte estate, 
title in fee passed at the time the 


deed was handed to the grantee. 
Ranken v. Denovan, 115 App. Div, 


651, 100 NYS 1049, 

17. Hammond v. MeCollough, 159 
Cal. 689, 646, 115 P 216. 

“Such transactions .. . are in 
their essence frauds upon the law 
and may operate to work a great 
wrong upon creditors and other par- 
ties in interest, [and] when subject- 
ed to analysis before a court of law 
will be given only their legal force 
and value without consideration of 
the innocence of the design or the 
absence of an actual fraudulent tn- 
tent.” Hammend Y. McCollough, 


supra, 
58 Nebr. 675, 
v. Newell, $6 Minn, 
APD. 30 NW 3811. 


Cummings v. Newell, 86 Minn, 
180, 90 NW S11; Gray v. Beard, 66 
$9, 183. P 792. 
21. Gray v. Beard, 66 Or, 59, 188 


Northern Coal, ete, Co. Vv. 
Bates, 146 Ky. 624, 148 SW 18; Bar- 
ber Asphalt Pav. Co. vw. Field, 174 
Mo, A, 11, 161 SW S64. 

a3. Smith v. Leforce, 14 wet 899; 
Simmons vy, Cloonan, 7 Hun_ 470 fat 
Si N. Y. 557]. See generally. Ven- 
dor and Purchaser [89 Cye 1647], 
ee Heffron vw. Flanigan, $7 Mioh. 


18 Barmes v. Cox, 
79 NW_ 550, 
19. Cummings 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 126-130] 


carry out the intentions and secure the rights of 


all the respective parties.”® 


Partial effect. A deed cannot be delivered as to 
a portion of the land deseribed therein and unde- 


livered as to the residue.?® 
{[§ 127] b. On Grantor. 


25. Crabtree v. Crabtree, 136 Iowa 
430, 113 NW 923, 15 AnnCas 149. 

26. James v. St. Paul, 72 Minn. 
138, 75 NW 5. 

27. Ala—HEly v. Brewer, 182 Ala. 
396,62 S 742. 

Cal.—King v. Fragley, 19 Cal. A. 
735,°127° P-si3. 

Colo.—Dennison v. Barney, 49 Colo. 
4425113 OP 619: 

Del.—Doe v. Beeson, 7 Del. 

Ill.—Spencer v. Razor, 261 ut +378) 
96 NE 300. 

Iowa.—Conway v. Rock, 139 Iowa 
162, 117 NW 273: Kneeland v. Cow- 
ee 138 Iowa 193, 115 NW 
1026. 

Ky.—Martin y. Martin, 5 KyL 318, 
12 Ky. Op. 283; McAllister v. Bryan, 
8 Ky. Op. 440. 

Mich.—Luscombe v. Peterson, 173 
Mich. 165, 138 NW 1057. 

Minn.—Dickson v. Miller, 124 Minn. 
346, 145 NW 112. 

Mo.—Fenton v. Fenton, 261 Mo. 
202,.168 SW 1152; Chambers sv. 
Chambers, 227 Mo. 262, 127 SW 86, 
137 AmSR 567. 

Nebr.—Svanda v. Svanda, 85 Nebr. 
203, 125 NW. 585. 


N. Y.—Hershey v. Robison, 121 
NYS 167. 
N. C.—Huddleston vy. Hardy, 164 


N. C. 210, 80 SE 158; Buchanan v. 
Clark, 164 N. C. 56, 80 SE 424. 

R. I.—Stone v. King, 7 R. I. 358, 
84 AmD 557. 

Tenn.—Hancock v. Dodd, (Ch.) 36 
SW 742. 

Va.—Vaughn v. Moore, 89 Va. 925, 
17 SE 326. Py 


Wash.—Maxwell 
Wash. 351, 98 P 756. 

Ont.—Owen v. Mercier, 14 Ont. L. 
491, 10 OntWR 1, 10 AnnCas 457; 
Hodder v. Hodder, 11 OntWR 1098 
{app dism 12 OntWR 309]; McDonald 
v. McDonald, 44 U. C. Q. B. 291 

Mutilation, destruction, or altera- 
tion of deed as affecting rights ac- 
quired see infra §§ 471-475. 


v. Harper, 


Revocation or subsequent convey= 


ance by grantor see infra § 470. 

[a] The estate is transferred by 
delivery of the deed and no subse- 
quent act can defeat it. Parsons v. 
Parsons, 45 Mo. 265. 

[b] If a deed is altered by con- 

sent of the parties, after delivery, by 
the grantor’s wife executing the 
same, and is then delivered, this will 
be regarded as the delivery of a new 
deed which will take effect from 
the date of such delivery. Stiles v. 
Probst, 69 Tll. 382. 
» [ce] The legal effect is not changed 
by the facts that the transaction had 
for one of its objects the saving of 
expense and the trouble of adminis- 
tering the grantor’s estate and that 
the grantee, who was the former’s 
wife, placed the deed, after delivery 
to her, where both she and her hus- 
band had access to it. Le Saulnier 
v. Loew, 53 Wis. 207, 10 NW 145. 


. ‘ 


A grantor cannot by 
any act subsequent to the delivery of his deed in- 
validate, alter, or affect the instrument.?? 
there has been a sufficient delivery of a deed, to 
take effect upon the death of the grantor,?® the 
grantor cannot thereafter recall his deed,?® or affect 
the grantee’s title by subsequent acts.°° But where 
a deed is written in favor of certain grantees, but 
retained in the possession of the grantor without 
delivery to any of the grantees, the grantor has 
power to change the deed as he may see fit.3t Also, 
where a deed was to take effect only on the death 
of the grantors, any claim for eutting timber from 
the land before such event belonged’ to the grantors, 
and not to the grantees.*? The fact that the grantor 
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[§ 128] ¢. 


So where 
[§ 129] 


[d] Dlustrations.—(1) The opera- 
tive force and effect of a deed from 
a father to his daughter, once deliv- 
ered, could not be avoided by a 
change in his feelings toward her 
resulting from her subsequent mis- 
conduct. Chambers v. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567. 
(2) A grantee who, after the due 


execution of a deed and the probate! 


thereof, delivers it unconditionally 
to a third person for the grantee, 
then in a sister state, cannot, by his 
uncommunicated intention, destroy 
the effect of the delivery. Buchanan 
v. Clark, 164 N. C. 56, 80 SH 424. 

28. See supra §§ 113, 114. 

29. Grilley v. Atkins, 78 Conn. 380, 
62 A 337, 112 AmSR 152, 4 LRANS 
816; Dickson v. Miller, 124 Minn. 
346, 145 NW 112; Tompkins  v. 
Thompson, 93 NYS 1070, 16 NYAnn 
Cas 275 

30. O’Brien v. O’Brien, 19 N. D. 
713, 125 NW 307; Maxwell v. Harper, 
51 Wash. 351, 98 P 756. 

31. Wetherington v. Williams, 134 
N.C. 276, 46 SH 728: 

32. Justice v. May, 176 Ky. 78, 
195 SW 98. 

83. Walker vy. Warner, 31 App 
(D. C.) 76; Lines v. Willey, 253 iat 
440, 97 NE 843. 

34, Jones v. Hightower, 107 Ky. 5, 
52 SW. 826, 21 Kyl 576; Ames v.: 
Moore, 54 Or. 274, 101 P 769; Owen 


|v. Mercier, 14 Ont. L. 491, 10 OntWR 


1, 10 AnnCas 457. See Branson v. 
Studabaker, 133 Ind. 147, 33 NH 98 
(holding that, where a party once 
acquires an estate in fee under a 
valid deed, it remains in him until 
he subsequently divests himself of 
title, and he may accept deeds 
strengthening his title or augment- 
ing appertaining privileges without 
losing title once fully vested). 

Mutilation, destruction, or altera- 
tion of deed as affecting rights ac- 
quired see infra §§ 471-475. 

Redelivery of deed to grantor see 
infra § 477. 

35. Conn.—Foster v. Atwater, 42 
Conn. 244; Elting v. Clinton Mills 
Co., 36 Conn. 296. 

Ill.—Warren v. Jacksonville, 15 Tl. 
236, 58 AmD 610. 


Bae y.—Wilson v. Maize, 6 Ky. Op. 
N. ane eee v. Hallenbeck, 30 
Hare. 292. 
6. 


U. S—Bayard v. Oetex 2 
F. Cas. No. 1,130, 4 Wash. C. C. 38. 

Ala.—Chapman v. Chapman, 70 S 
121; Daniels v. Williams, 177 Ala. 140, 
58 S 419; Jenkins v. McConico, 26 
Ala, 213; Trippe v. John, 15 Ala. 
117; Bliss v. Smith, 1 Ala, 273. But 
see Gore v. Dickinson, 98 Ala. 363, 
11 S 743, 39 AmSR 67 (where it ap- 
peared that the grantor remained in 
possession and the deed was not de- 
livered). 

Conn.—Hillhouse  v. 
Conn, 139. 


Dunning, 7 


[18C.J.] 217 


is permitted to remain in possession and control of 
the property conveyed will not defeat the legal con- 
sequences of an actual delivery of the deed.8 
On Grantee. 
tee becomes perfect upon delivery to, and aecept- 
ance by, him of the deed.°4 
deed he becomes bound by the stipulations, recitals, 
conditions, and limitations therein contained.®® 
d. On Delivery of Property. The exe- 
eution and delivery of a deed by which the title 
and right of possession is transferred to the gran- 
tee is generally regarded as equivalent to livery 
of seizin and to give constructive possession of the 
property conveyed.°® 

[§ 130] I. Amendment or Correction of Deed 
by Subsequent Instrument. Where there is no fraud 
and the rights of third persons have not intervened, 
and equity could have reformed the deed, it may be 
amended by a subsequent instrument so as to ef- 
fectuate the intention of the parties.’? 


The title of the gran- 


By acceptance of the 


This gen- 

Fla.—Skinner Mfg. Co. v. Wright, 
56 Fla. 561, 47 S 931. 

Ga.—Beard v. White, 120 Ga. 1018, 
48 SE 400. 

Ky.—Roberts v. McGraw, 11 Bush 
26. But see Breeding v. Taylor, 13 
B. Mon. 477 (where there was no 
transfer of title but only an alleged 
transfer of possession). 

Md.—Matthews v. Ward, 10 Gill & 


J. 443. 

. Mass:i—Motrrison v. Holder, 214 
Mass. 366, 101 NE 1067; Farwell v. 
Rogers, 99 Mass. 33; Comings v. Lit- 
tle, 24 Pick. 266; Higbee v. Rice, 5 
Mass. 344, 4 AmD 638. 

Oh.—Borland yv. Marshall, 2 Oh. 
St. 308; Holt v. Hemphill, 8 Oh. 232. 

Porto Rico.—Ferry v. Alomar, 15 
Porto Rico 732. 

Tex.—Whitehead v. Foley, 28 Tex. 
268. See Patrick v. Badger, ' (Civ. 
A.) 41 SW 5388 (holding that those 
who have never been in possession 
of real property may show title to 
the same by proof of the execution 
and contents of lost deeds). 
oa S.—Simpson v. Foote, 3 N. S. 
240. 


But see Fairley v. Fairley, 34 Miss. 
18 (where the deed in question was 
in consideration of “natural love and 
affection’’ alone). 

[a] The colony ordinance of 1651 
made the acknowledging and record- 
ing of a deed equivalent to the de- 
livery of seisin at common law. 
Pidge v. Tyler, 4 Mass. 541. 

{b] In the Philippine Islands (1) 
upon a sale of real estate, the exe- 
eution of a notarial document of sale 
is a sufficient delivery of the prop- 
erty sold. Buencamino vy. Viceo, 13 
Philippine 97. (2) If the same par- 
cel of real estate is sold to two per- 
sons, each such sale is made by 
means of a public instrument, and 
the result is that delivery of the 
property is made to both purchasers, 
according to Civ. Code art 1462 par 
2. The rules of the civil code regu- 
lating the preference in such cases 
are: First, priority of entry in the 
property registry; second, there be- 
ing no such entry, priority of pos- 
session; and, third, in the absence 
thereof, priority of date of title, 
provided there is good faith in the 
transaction. Gonzaga v. Javellana, 
23 Philippine 125. 


87. Lavender v. Lee, 14 Ala. 688; 
Kemper, ete, Dry-Goods Co. v. 
George A. Kennard Grocer Co., 68 


Mo. A. 290. 

[a] Mistake of scrivener—When 
a deed, by the mistake of the seri- 
vener, fails to indicate the true in- 
tention and meaning of the donor, 
the parties may reform the deed by 
the execution of another, and a court 
of chancery will give effect to the 
last deed. Lavender v. Lee, 14 Ala. 
688. 

[b] Under the Louisiana code de- 
eclaring certain instruments to be re- 


2g [18] 


eral rule applies to a mistake in the description,’s 
and to a deed exeeuted and antedated to replace a 
destroyed instrument, even though done without the 
grantee’s knowledge.S* In such case the grantee 
may be compelled to receive the new deed;*° and 
the subsequent deed will operate as a confirmation * 
or as a deed of bargain and sale Nor is a new 
consideration necessary as against the vendor. 
Sueh new deed may, however, constitute a single 
instrument and operate as a destruction of the origi- 
nal eonveyance by consent.“ And as against third 
persons an alleged defective deed ean be cured only 
by a bill in equity, and not by a confirmation assum- 
ing to relate back to the original deed. 
ever, a corrected deed is made pursuant to a de- 
eree, and no new rights are thereby affected, it will 
relate back to the date of the first conveyance.*® 
Where the grantor has divested himself of title, 
although by mistake he has not conveyed the title 
in the way in which he intended, he cannot by a 
subsequent conveyance correct his mistake, there 
being no title remaining in him to convey,* unless 
in a ease where the conveyance has been rescinded 
or eanceled by a mutual consent of the parties.‘S 
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If, how- | 


strument, the subsequent exeeution of an additional 
conveyance does not preclude the grantee from as- 
serting rights under the orginal instrument.® 

A void deed cannot be contirmed by a subsequent 
conveyance so as to give it an operative effeet of 
its own,®® but an intended confirmation may operate 
as a new conveyance. So a subsequent deed will 
not operate as a confirmation of a deed whieh is 
void for uncertainty,** or for want of delivery ® 
or through mistake in reciting the grantee’s name.®* 

Redelivery. Where a deed has been returned to 
the grantor for the purpose of correction of a mis- 
take in the deseription, it must be redelivered after 
correction.®> 

{§ 131} J. Validity®5*—1. Capacity and As- 
sent of Parties in General—a. Mental Incapacity— 
(1) General Rule. A deed will be invalidated 5? by 
mental incapacity on the part of the grantor’ In 


| order, however, to render a deed void on this ground 


| 


it should appear that the grantor was laboring un- 
der sucha degree of mental infirmity as to make 
him incapable of understanding the nature of the 
act,®® the test being not merely that the grantor’s 


| mental powers were impaired, but whether he had 


Also, where title to the land passed under an in- | sufficient capacity to understand in a reasonable 


voceable as donations, the imperfect | 
recital in a deed of the amount of} 
consideration 


[a] Consent 


40. Leslie v. ae ees 15 Ind. 166.) 
° 
may be cured by a) heirs is necessary to make a deed! 


SS. Ark.— West v. Whittle, $4 Ark. 
e grantee’s 490, 106 SW 955. 
Te Cal 


Pezroni, 


subsequent confirmation“ of the deed. effective, where it is given by the; 631, 18 P_ b68T. 


erly recited. Vanek v. Mason, 4 La. | 
A. (Orleans) 213. 

Reformation of instruments see) 
Reformation of Instruments [34 Cyc)| 


correct the 


original 
though there had been a mutual mis- | 
take in the description of the land.) 334; Jones v. Thompson, 5 Del. Ch. 
Bartlett v. Brown, 121 Mo. $53, 25) 374. 


Cal—Magsini v. 
18 


Del. 


Schumacher, 
8 


deed, 


Del—Deoe v. Prettyman, 


$99]. 
33. Colo—Wooten Land, etc. Co. } 
v. John, 60 Colo. 305,°153 P 686. 
Ind—Hanlon v. Conrad-Krammer- | 
er Glue Co., 53 Ind. A. 504,102 NE} 
48. 


Mass.—Spurr v. Bartholomew, 2 
Metc. 479. 

Minn.—Greve v. Coffin, 14 Minn. 
345, 100 AmD 229. 
en oreeoon v. Tubb, 172 P| 

N. Y¥—Babylon v. Darling, 63 


Misc. 553, 117 NYS 250 [aff 146 App. 
Div. 893, 130 NYS 1132}. 
(Civ. A.) 


Tex.—Hodges v. Moore, 

isé6é SW 415. 

Wis.—Hutchinson v. Chicago, etc, 
R. Co., 41 Wis. 541. 

fa] Mlustrations—(1) Although 
a title, when once conveyed, cannot 
be lessened by a subsequent convey- 
ance. yet, where the property con- 
veyed by a patent was described in 
such a vague manner that one of its! 
boundaries could not be ascertained, 
a subsequent patent, accepted and 
.acted on by the parties, making such 
boundary certain, was effective to) 
determine the property transferred. 
Babylon vy. Darling, 63 Misc. 553, 117) 
NYS 250 [aff 146 App. Div. 893, 130 
NYS 1132]. (2) Although a grantee 
enters upon more land than is in- 
cluded in his deed, yet, if the gran- 
tor afterward indorses on the deed) 
a recital that it was intended to con- 
vey all the land upon which the 
grantee has entered, and covenants 
to warrant the whole to the grantee, 
his heirs, and assigns, this is evi-| 
dence that the grantee had a right 
to enter upon all the land, and will) 
authorize him and his heirs to de- 
fend their possession under the gran- 
tor’s title. Spurr v. Bartholomew, 
2 Mete. (Mass.) 479!! 

[b] "Whether there was in fact 
any to correct which a new 
deed was made, is for the jury in 
an action of ejectment for land omit- 
ted under the first deed and taken | 
possession of by a stranger. Hop- 
kins vy. Paxton, 4 Dana (Ky.) 36. 

39. Marsh v. Austin, 1 Allen 
(Mass.) 235. 


| Civ. 


| SW. 1108. 


41. Greve v. Coffin, 14 Minn. 345, 
100 AmD 229. 

“Such a writing creates no title, 
and conveys nothing which has come 


into the grantor’s ownership since | 


the making of the original deed. It 


takes the place of the original deed, | 


and is evidence of the making of 
the former conveyance as of the time 
when it was made. If under our 
system of registration or otherwise, 
it is necessary to give effect as in 
itself a conveyance, itis only con- 
firmatory evidence of the title which 
passed by the original deed.” Scap- 
len wv. Blanchard, 187 Mass.- 73, 76, 
72 NE 346. 

42. Fauntleroy v. Dunn, 3 B. Mon, 
(Ky.) 594. 

43. Conrad-Kummer 


Hanlon —v. 


Glue Co., 53 Ind. A. 504, 102 NE 48>} 


East Jellico Coal Co. v. Jones, i141 
Ky. 306, 132 SW 411; Park v. Cheek, 
2 Head (Tenn,) 451. 

44 St. Joseph v. Baker, 86 Mo. A. 


310. 

45. Johnston v. Jones, d Black 
(U..S.), 209,. 17 L. ed. 117. 

46. Pittsburgh, ete, R. Co. 
Beck, 152 Ind, 421, 53 NE 489. 

47. Langley v. Kesler, 57 Or. 281, 
110 P 401, 111 P 246. 

48. See infra § 476 


Vv. 


49. Bethea v. McCullough, 195 
Ala. 480, 70 S Q. 
50. Adams v. Buford, 6 Dana 


(Ky.) 406; Seaplen v. Bianchard, 187 
Mass. 73, 72 NE 346; Montgomery v. 


Hornberger, 16 Tex. Civ. A. 28, 40 
SW. 628. : 
51. Barr v. Schroeder, $2 Cal. 609; / 


Montgomery v. Hornberger, 16 Tex. 
A. 28, 40 SW_ 628. 

52. Blessing v. House, 3 Gill & J. 
(Ma.) 290. 

53. Barr v. Schroeder, 32 Cal. 609; 
Walters v. Mitchell, 6 Cal. A. 410, 
92 P. 315: 

54. Barr v. Schroeder, 32 Cal. 609. 

55. Williams v. Husky, 192 Mo. 
533, 90 SW 425. 

56. Burden of showing invalidity 
see infra § 501-517. 

57. oid or voidable character 
see infra § 175. 


| Til—Beasley v. Beasley, 180 Tl. 
} 163, 54 NE 187. 

| Ind—Brown v. Freed, 43 Ind. 253; 
| Harbison v. Lemon, 3 Blackf. 51, 23 
j}AmD 376. + 


Towa.—Seerley vy. Sater, 68 Iowa 
375, 27 NW 262. 
Ky.—Huskinson v. Dunigan, 138 


| Ky. Op, 686; Rent _v. Cox, 5 Ky. Op. 
| 403; Newman v. Powell, 4 Ky. Op. 
| 256; Pinkston v. Pinkston, 1 Ky. Op. 


Mich—Lane v. Lane, 160 Mich. 
| 492, 125 NW 865; De Vries v. Cro- 
} foot, 148 Mich. 183, 186, 111 NW 775 
) Ecit Cyc]. 

} Nebr.—Hay v. Miller, 48 Nebr. 15 

66 NW 1115; Dewey v. Allgire, 3 
| Nebr. 6, 55 NW 276, 40 AmSR 468; 
| Fisher v. Fisher, 12 Nebr. 416, 11 
NW &64. 

N. J—Grimminger v. Alderton, 85 
ON J..-Bq. 425, 96 A SO [aff 86 N. J. 
|} Eq. 247 mem. 9S A 1085 mem). 

N. C—Lamb v. Perry, 169 N. C. 
436, S86 SE 179; Thompson v. Thom- 
jas, 163 N. C. 500, 79 SE $96. 


‘Tenn.—Cason v. Cason, 116 Tenn. 
178, 93 SW S39; Gass v. Mason, 4 
Sneed 497. 

Tex.—Caddell v. Caddell, 62 Tex. 


Civ. A. 461, 181 SW 482. 
Vt—Slafter v. Savage, $9 Vt. 352, 


A 790. 
LIT Va, 


Va—Crawley v. 

74. 84 SE 671. 

: 59. U. S—Edwards v. Davenport, 

|} 20 Fed. 756, 4 MeCrary 54. 

| Ala—FPrederic — Vv, Wilkins, 182 

} Ala. 348, 62 S 518; Pike v.> Pike, 104 

Ala, 642, 16 S. 689. 
Ark—Stell v. Stell, 196 SW S14; 

Resear v. Davidson, 129. Ark. 88, 195 
sw 


95 
Glaze, 


S 9. 
| Del—Doe wv. Beeson, T Del, 246. 

| Ida—cCurtis v. Kirkpatrick, 9 Ida. 
1629, 75 P 760 

| Ky —tLassiter v. Lassiter, 68 SW 
477, 28 Ky 481; Richardson _ v. 
wen & Kyl 928, 931, 12 Ky. On 
| 618. 

| Mich—lLane y. Lane, 160. Mich. 
492,125 NW 365; De Vries: v. Cro 
} foot, 148 Mich. 183, 186; 111 NW 
775 [eit Crye]; Williams v. Williams, 
133 Mich. 21, 94 NW 870. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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manner the nature and effect of the act which he 
Where such capacity exists, mere 


was doing.®° 


Mo.—Cutts v. Young, 147 Mo. 587, 
49 SW 548. 

N. J.—Eaton v. Eaton, 37 N. J. Lh. 
108, 18 AmR 716. 

N. Y.—Hoey v. Hoey, 53 App. Div. 
208, 65 NYS 778; Fisher v. Fisher, 
5 Silv. Sup. 459, 9 NYS 4 [aff 3 Silv. 
A. 640, 29 NE 951, 22 NYCivProc 


48]. 
Okl.—Miller v. Folsom, 49 Okl. 74, 
149 P 1185, 1187 [quot Cyc]. 
Or.—Reeder v. Reeder, 50 Or. 204, 
91 P 1075. 


Va.—Black v. Post, 67 W. Va. 
[al “‘Understanding the nature 
of the act,’ means, to invalidate a 
capable of comprehending that the 
effect of the act would divest him of 
deed.” Miller v. Folsom, 49 Okl. 74, 
ue se 1185, 1188. 
U. 122 
Ket “223, 58 CCA 587; Mann v. Keene 
Guaranty Sav. Bank, 86 Fed. 51, 29 
75 Fed. 480 [app dism 167 U. S. 745, 
17 SCt: 996, 42 L. ed. 1209, 169 U.S. 

Ala.—Stanfill v. Johnson, 159 Ala. 
546, 49 S 223; Kennedy v. Marrast, 46 

Ark.—Jones v. Bolling, 

1168. 

Falk v. Wittram, 120 Cal. 
479, 52 P 707, 65 AmSR 184; Crow- 
ther v. Rowlandson, 27 Cal. 376; 
9ZoR41 90. 

Colo.—Green v. Hulse, 57 Colo. 238, 

D. C.—Smith v. Smith, 29 App. 408. 

Fla.—Clarke v. Hartt, 56 Fla. 

Ga.—Dunn v. Evans, 139 Ga. 741, 
78 SE 122; De Nieff v.. Howell, 138 
man, 134 Ga. 696, 68 SE 480; Kirk 
v. Kirk, 123 Ga. 104, 50 SE 928. 
629, 75 P 760; Kelly v. Perrault, 5 
Ida. 221, 48 P 45. 

282 .K11. 
415, 118 NE 738; Hssary v. Marvel, 
274 Ill. 576, 113 "NE 859; Fitzgerald 
Martin v. Harsh, 231 Ill. 384, 83 NE 
164, 13 LRANS 1000; Sears’ v. 
Ring v. Lawless, 190 Ill. 520, 60 NE 
881; Guild v. Hull, 127: Til. 523, 20 
371; Van Horn v. Keenan, 28 Ill. 445. 

Ind. —Boyer v. Berryman, 123 Ind. 

. Ins. Co. v. Blankenship, 94 Ind. 

535, 48 AmR 185. 
373; Nowler v. Nowlen, 122 Iowa 
541, 98 NW 383; Marmon v. Marmon, 
60, 71 AmD 481. 

Ky.—Williams v. Reese, 177 Ky. 

600, 603, 171 SW 193 [cit 
Cyc]; Bevins v. Lowe, 159 Ky. 439, 
SW 477, 23 KyL 481; Speers v. Se- 
well, 4 Bush 239; Garner v. Garner, 4 

Me.—Darby v. Hayford, 

246; Hovey v. Hobson, 53 Me. 451, 389 
304, 88 AmD 614. 

Mass.—Brown v. Brown, 108 Mass. 

Mich.—Demerse v. Mitchell, 
Mich. 683, 154 NW 22, 164 NW 97; 
94 NW 1062; Curtis v. Brownell, 42 
Mich. 165, 3 NW 936. 

665, 75 S 451. 

Mo.—Bennett v. Ward, 272 Mo. 
han, 186 SW 524; Ellis v.. McNally, 
177 SW 654; Chadwell v. Reed, 198 

Nebr.—Brugman v. Brugman, 
Nebr. 408, 140 NW 781; Hacker v. 


Ww. 

253, 67. SE 1072. 

deed, that the grantor must be in- 

the title to the land set forth in the 

S.—Sawyer v. White, 

CCA 547; Bowdoin College v. Merritt, 

551, 18 SCt 415, 42 L. ed. 850]. 

Ala. 161. 

141 SW 

Cal. 

Hemenway v. Abbott, 8 Cal. A. 450, 

142 P 416. 

775, 

47 S 819. 

Ga. 248, 15 SE 202; Johnson v. Cole- 
Ida.—Curtis v. Kirkpatrick, 9 Ida. 
Ill.—Valbert v. Valbert, 

v. Allen, 240 Ill. 80, 88 NE 240, 243; 

Vaughan, 230 Tl. 572, 82 NB 881; 

NE 665; Titcomb vy. Vantyle, 84 Ill. 

451, 24 NE 249; Northwestern Mut. 

FE. 

Iowa.—Leonard v. Shane, 166 NW 
47 Iowa 121; Corbit v. Smith, 7 lowa 
679, 198 SW 27; Wathens v. Skaggs, 
167 SW 422; Lassiter v. Lassiter, 63 
Kyl 823,12 Ky. Op. 1. 

56 Me. 
AmD 705; Hovey v. Chase, 52 Me. 
386. 

187 

Hayman v. Wakeham, 133 Mich. 363, 
Miss.—Gillis v. Smith, 114 Miss. 

671, 199 SW 945; Masterson v. Shea- 

Mo: 359, 95 SW 227. 

93 
‘. ‘ 


DEEDS 


Hoover, 89 Nebr. 317, 181 NW 734; 
West v. West, 84 Nebr. 169, 120 NW 
925; Hay v. Miller, 48 Nebr. 156, 60 
NW 1115; Mulloy v. Ingalls, 4 Nebr. 


es 
H.—Dennett v. Dennett, 44 N. 
= Neat, 84 AmD 97. 

N. J.—Eaton v. Eaton, 37 N. J. L. 
108, 18. AmR 716; Soper v. Cisco, 85 
N.* J. Eig. 165, $5 A 1016, AnnCas 
1918B 452; Blakeley v. Blakeley, 33 
Nev kanw dog: "502. 

N. Y.—Jones v. Jones, 17 NYS 905 
[aff 137 N. Y. 610 mem, 33 NE 479]; 
Odell v. Buck, 21 Wend. 142; Sprague 
v. Duel, 11 Paige 480; Matter of 
Barker, 2 Johns. Ch. (N. Y.) 232. 

N. C.—Lamb v. Perry, 169 N. C. 
436, 86 SE 179; Hodges v. Wilson, 165 
N. C. 323, 81 SE 340; Bond v. Ban- 
ning Mfg. Co., 140 N. C. 381, 52 SE 
929; Williams v. Haid, 118 N. C. 481, 
27 SE 217. 

+ Oh.—Kime v. Addlesperger, 24 Oh. 
Cir. Ct. 397; Lore v. Truman, 1 Oh. 
Dec. (Reprint) 510, 10 WestLJ 250. 

Or.—Magness v. Ditmars, 81 Or. 
598, 160 P 527; Mansfield v. Hill, 56 
Or. 400, 107 P 471, 108 P 1007; Reed- 
er v. Reeder, 50 Or. 204, 91 P 1075. 

Pa.—Aiman v. Stout, 42 Pa. 114. 

S. C.—Hagin v. Barrow, 103 S, 
450, 88 SE 299; Du Bose v. Kell, 
S. C. 196, 208, 71 SE 371 [cit Cyc]. 

Tex.—Uecker v. Zuercher, 54 Tex. 
Civ. A. 289, 118 SW 149. 

Utah.—Latter Day Saints Church v. 


Cc. 
90 


Watson, 30 Utah 126, 83 P ‘731; 
Stringfellow v. Hanson, 25 Utah 480, 
Th PeAdb2. 

Vt.—Stewart v. Flint, 59 Vt. 144, 
8 A 801. 


Va.—Wampler v. Harrell, 112) Va. 
635,72 SE 135; Cropp v. Cropp, 88 
Va. 753, 14 SE 529; Greer v. Greer, 
9 Gratt. (50 Va.) 330. 

W. Va.—Barnett v. Greathouse, 77 
W. Va. 514, 88 SE 10138; Black v. 
Post, «67 W. Va.o253; 67 SE 1072; 
Teter v. Teter, 59 W. Va. 449, 53 SE 
779; Buckey v. Buckey, 388 W. Va. 
168, 18 SE 383. 

Wis.—Wright v. Jackson, 59 Wis. 
569, 18 NW 486; Henderson v. Mc- 
Gregor, 30 Wis. 78. 


Eng.—Mannin v. Ball, 1 Smith & 
B. 185. 
[a] Other statements of tests.— 


(1) The grantor must be capable of 
comprehending the condition of his 
property and his relations to those 
who are the natural objects of his 
bounty, and reasonably to under- 
stand the nature and effect of what 
he is doing. Guntzviller v. Gitre, 
195 Mich. 695, 162 NW 290; Kime v. 
Addlesperger, 24 Oh. Cir: Ct. 397; 
Pepple v. Pepple, 13 Oh. Cir. Ct. 43, 
7 Oh. Cir. Dec. 102; Dean v. Dean, 42 
Or. 290, 70 P 1039. See Bowdoin 
College v. Merritt, 75 Fed. 480 (hold- 
ing that, to sustain a conveyance dis- 
posing of the bulk of a large estate, 
it is not necessary that the grantor 
shall have actual knowledge of the 
extent, character, and location of 
each piece of real estate or kind of 
personal property of which she is 
possessed, if she has the capacity to 
understand, and holding further that 
it is not necessary to the making of 
a valid deed of gift disposing of the 
grantor’s property that he remem- 
ber all his collateral relatives, and 
their claims upon his bounty, and be 
able to give their names and ad- 
dresses). (2) ‘Whether, at the time 
he executed the deeds in question, 
he had sufficient mental capacity to 
understand the business in which he 
was engaged, to know and under- 
stand the extent and value of his 
property, and how he wanted to dis- 
pose of it, and to keep these facts 
in his mind long enough to plan and 
effect the conveyances in question 
without prompting and interference 
from others.” Hayman v. Wake- 
ham, 133 Mich. 363, 3865, 94 NW 
1062 [quot Terry v. Terry, 170 Mich. 
330, 336, 136 NW 448]. (3) “When a 
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weakness or infirmity of mind will not, in the ab- 
sence of fraud or undue influence, invalidate the 


grantor or testator understands 
fully and intelligently the nature and. 
extent of his estate and the nature 
of the business he is engaged in 
when making a will or deed and rec- 
ollects the objects of his bounty, he 
is capable of making a will or con- 
veyance.” Witzgerald v. Tvedt, 142 
Iowa 40, 43, 120 NW 465. (4) Where 
a grantor is mentally capable of un- 
derstanding the details of a convey- 
ance of his property and the con- 
sequences resulting therefrom, he 
has mental capacity to make a deed, 
Cox v. Combs, 51, Tex. Civ. A. 346, 
111 SW 1069. (5) To have the eca- 
pacity to execute a valid conveyance 
the grantor must not only have the 
ability to transact the ordinary af- 
fairs of life and to understand their 
nature and effect, but also to exercise 
his will in relation thereto, Farmers’ 
State Bank v. Farmer, (Tex. Civ. A.) 
157 SW 283. (6) “It is not necessary, 
in order to defeat a contract, that 
weakness of mind amounting to posi- 
tive idiocy or insanity be shown. If 
it appears that there is a mental de- 
ficiency so marked as that the con- 
clusion is justified that the party 
has not exercised any deliberate 
judgment concerning the transaction 
in question, but, on the contrary, has 
been simply as putty in the hands 
of a stronger will, then it cannot be 
said that a contract has been exe- 
cuted. A vital element is lacking, 
in that there cannot then be said 
to have been any meeting of minds. 
Out of such a transaction there is 
presented the product of but one 
mind.” Paulus v. Reed, 121 Iowa 
224, 226, 96 NW 757. To same effect 
Boyd v. Boyd, 123 Ark. 134, 184 SW 
838; Jones v. Travers, 116 Ark. 95, 
172 SW 828; Pritchard v. Hutton, 187 
Mich. 346, 153 NW 705. (7) “Upon 
the question of incapacity to render 
the deed invalid, they [the jury] 
must be satisfied that the grantor 
was not in a situation to transact 
that particular business rationally— 
nor, on the one hand, that he should 
be capable of doing all kinds of busi- 
ness with judgment and discretion, 
nor, on the other that he should be 
wholly deprived of reason, so as to 
be incapable of doing the most fa- 
miliar and trifling work, that, if the 
mind and memory were in such a 
situation at the time of executing 
the deed as to render him wholly 
incompetent to judge of his rights 
and interest in relation to that trans- 
action, the deed would be_ void.” 
Jackson v. King, 4 Cow. (N. Y.) 207, 
15 AmD 354 [quot Nelson v. Thomp- 
son, 16 N. D. 295, 301, 112 NW 1058}, 
(8) “To invalidate a deed on the 
ground of the grantor’s mental in- 
capacity, the proof must show that 
the grantor was incapacitated from 
intelligently comprehending and act- 
ing upon the affair out of which the 
transaction grew, and that he did not 
intelligently understand and com- 
prehend the nature and consequence 
of his act.” Stell v. Stell, (Ark.) 196 
SW 814, 815. To same effect Reaves 
v. Davidson, 129 Ark. 88, 195 SW 19: 
Beaty v. Swift, 123 Ark. 166, 184 SW 
442; McEvoy v. Tucker, 115 Ark. 430, 
171 SW 888. (9) ‘Mental capacity 
at the time of signing a conveyance 
sufficient to comprehend the nature 
of the business in which the person 
is then engaged is the standard fixed 
by the law for determining the com- 
petency of the person signing the 
document.” Magness v. Ditmars, 81 
Or. 598, 601, 160 P 527. 

[b] “That he has such capacity 
may be shown by proof that he is 
capable of transacting ordinary busi- 
ness affairs wherein his interest is 
involved. If he has mental power 
to comprehend and protect his own 
interests in such ordinary business 
affairs, the tribunal to whom the 
question is submitted may regard 
him as competent to understand the 
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deed.® Nor is a person deprived of the capacity to 


convey by reason of the fact that 


sentiments are contrary to good morals, or by rea- 
son of the fact that his habits have changed from 
It is not necessary 
that the grantor understand the form and technical 
language of the instrument of conveyance, but it 
is sufficient that he understand the effect of the 
instrument as a conveyance of property,®* and on~ 
the other hand it is not sufficient that the grantor 
merely understands that he is making a deed.® 
Under these general rules it is obvious that the 
question of competency must be determined upon 


good to bad or indifferent.** 


nature and effect of the act of dis- 
posing of his 
Fitzgerald v. Allen, 240 Ill. 80, 87, 88 
NE 240. 

61. Ala.—Stanfill v. Johnson, 159 
Ala. 546, 49 S 223; Harrison v. Har- 
rison, 126 Ala. 323, 28 S 586. 

Ark.—Oxford v. Hopson, 73 Ark. 
170, 83 SW 942. 

Colo.—Green v. Hulse, 57 Colo. 238, 
142 P 416. 

Fla.—Clarke v. Hartt, 56 Fla. 775, 
47 S 819. 

Ill.—Crosby v. Dorward, 248 Ill. 
471, 94 NE 78, 140 AmSR 230; Beaty 
v. Hood, 229 Ill. 562, 82 NE 350; Pea- 
body v. Kendall, 145 Ill. 519, 32 NE 
674; Kimball v. Cuddy, 117 Ill. 213, 


7 NE 589; Pickerell v. Morse, 97 Ill. ! 


220. 

Ind.—Yount y. Yount, 144 Ind. 133, 
43 NE 136; Boyer v. Berryman, 123 
Ind. 451, 24 NE 249; Somers v. Pum- 
phrey, 24 Ind., 231. 

Iowa.—Schillinger v. Bawek, 135 
Iowa 1381, 112 NW 210; Paulus. v. 
Reed, 121 Iowa 224, 96 NW 757; Mar- 
mon y. Marmon, 47 Iowa 121. 

Ky.—Wathens v. Skaggs, 161 Ky. 
600, 603, 171 SW 193 [eit Cyc]. 

Me.—Hovey v. Hobson, 55 Me. 256; 
Hovey v. Chase, 52 Me. 304, 883 AmD 


514; Hill v. Nash, 41 Me. 585, 66 
AmD 266. 

Mich.—Guntzviller v. Gitre, 195 
Mich. 695, 162 NW 290; Akers v. 
Mead, 188 Mich. 277, 154 NW .9; 
Demerse v. Mitchell, 187 Mich. 683, 
154 NW 22, 164 NW 97. 

Minn.—Albrecht v. Albrecht, 44 


Minn. 70, 46 NW 145. 
Mo.—McFarland v. Brown, 193 SW 
eye Masterson y. Sheahan, 186 SW 


Nebr.—Ward _y. Ward, 86 Nebr. 
744, 126 NW 305; West v. West, 84 
Nebr. 169, 120 NW 925; Tichy. v. 


Simicek, 95 NW 629; Hay v. Miller, | 


48 Nebr. 156, 66 NW 1115; Dewey v. 
Allgire, 87 Nebr. 6, 55 NW 276, 40 
ORE 468; Mulloy v. Ingalls, 4 Nebr. 

N. Y.—Osterhout v. Shoemaker, 3 
Den. 37 note; Odell v. Buck, 21 Wend. 


142; Jackson v. King, 4 Cow. 207, 
15 AmD 354. 

N. C.—Lamb v. Perry, 169 N. C. 
436, 86 SE 179. 

Oh.—Kime v. Addlesperger, 24 
Oh. Cir. Ct. 397; Zeltner v. Bodman 


German Protestant Widows’. Home, 
1 OhS&CP 306. 

S. C—Hagin v. Barrow, 103 S. C. 
450, 88 SE 299. 

Vt.—Stewart v. Flint, 59 Vt. 144, 
8 A 801. 

W. Va.—Teter v. Teter, 59 W. Va. 
449, 53 SE 779; Buckey v. Buckey, 
38 W. Va. 168, 18 SE 383. 

See British, ete, Mortg. Co. v. 
Worrill, 168 Fed. 120 (where the 
Georgia rule is applied). 

“Mere weakness of mind, not taken 
advantage of through,,fraud or by 
the exercise of undue influence, is 
not enough to require the setting 
aside of a conveyance where the 
mental power of the grantor has noi 
so far deteriorated or been destroyed 
as that he has become incapable of 
understanding the nature and con- 
sequences of the instrument he ex- 
ecutes.” Altig v. Altig, 137 Iowa 


property by deed.” ! 
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his conduct and 


420, 424, 114 NW 1056. 

[a] Iustrations.—(1) Mental in- 
capacity to execute a deed is not es- 
tablished by proof that the grantor 
was eccentric, profane, advanced in 
years, and to a degree influenced to 
make the conveyance by prejudice 
against certain members of his fam- 
ily, where he knew the value of 
property generally, exercised good 
judgment in . business, remembered 
the exact amount of his financial ob- 
ligations, deliberately determined for 
himself the disposition to be made 
of his property, and carried it out 
by making the deed. Ward v. Ward, 
86 Nebr. 744, 126 NW 305. (2) The 
question is not whether the grantor 
“was an eccentric man, and on oc- 
casion did unusual or even foolish 
things, but whether, at the time he 
executed the deeds, he had mental 
capacity sufficient to understand and 
fully appreciate the business on 
which he was engaged.” Demerse v. 
Mitchell, 187 Mich. 683, 694, 154 NW 
22, 164. NW. 97. 

{b] Mere habits of forgetfulness, 
whether in young or old, are not of 
themselves sufficient evidence of a 
want of capacity to make a deed of 
gift disposing of the grantor’s prop- 
erty. Bowdoin College v. Merritt, 
75 Fed. 480 [app dism 167 U. S. 745, 
17 SCt 996, 42 L..ed. 1209, 169'U. S. 
551, 18 SCt 415, 42 L. ed. 850]; Akers 
v. Mead, 188 Mich. 277, 154 NW 9. 

[ce] A lack of continuity 
thought, as evidenced by erratic 
breaks in conversations, does not in- 
validate a deed unless it so doml- 
nated the mind of the grantor as to 
prevent him from knowing and un- 
derstanding the nature of the act. 
Masietage v. Sheahan, (Mo.) 186 SW 


{d] Where the contract is benefi- 
cial to the grantee, the question of 
mental capacity will not be allowed 
to have the Same weight as if the 
consideration were inadequate or 
there were other reasons for setting 
the conveyances aside. Snowden v. 


Smith, (Ky.) 119 SW 785. 
Fraud and mental weakness see 
infra § 150. 

Undue influence and mental weak- 
ness see infra § 164. 

62. Lord v. Reed, 254 Ill. 350, 98 
NE 5538, AnnCasi913C 139. 

63. Masterson v. Sheahan, (Mo.) 
186 SW_ 524. 

64. Moorhead v. Scovel, 210 Pa. 
446, 60 A i3. 

65. Noble v. Noble, 255 Ill. 629, 
634, 99 NE 631; Lane v. Lane, 160 
Mich. 492, 496, 125 NW_ 365; Sinclair 
v. Sinelair, 149 App. Div. 949, 134 
NYS 114. 

“The mere fact that a grantor 
comprehends he is making a deed is 
not sufficient. The mental strength 
necessary to sustain a deed must be 
such as to enable the grantor, in 
dealing with his property, to under- 
stand and protect his own interest.” 
Noble v. Noble, supra. 

“We do not think that mental com- 
petency is established by proof that 
‘a grantor had sufficient intellect left 
to understand that he was signing 
eertain papers and that previously 
he had requested the person pre- 


of | 
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the facts of the particular case and that previous 
decisions are of little assistance.®® 
grantor is possessed of the requisite capacity to 
execute a conveyance, it is immaterial whether the 
disposition of his property is wise or unwise,*? or 
whether it is unjust,®S unnatural,®® or unreason- 
able,7°. or results in an unequal distribution of his 
property among his children.” 
Distinction between deeds and wills. 
jurisdictions, it is held that a greater degree of 
mental capacity is required for the execution of 
a conveyance inter vivos than for the execution 
of a will,7? while in other jurisdictions the same 


Where the 


In some 


senting the papers to prepare papers 
for him. Undoubtedly, the fact that 
a grantor or testator has fully con- 
sidered the disposition he wishes to 
make of his property when of sound 
mind and has settled upon the dis- 
position which he will make is to be 
considered in determining his com- 
petency to execute the necessary pa- 
pers to carry such disposition into 
effect. It would require less strength 
of mind to take up and consider a 
previously settled plan than to take 
up the subject de novo. But the 
mind must still possess sufficient 
judgment and active memory to reec- 
ognize that the papers presented are 
in pursuance of his previous deter- 
mination and actually embody the 
disposition of his property which it 
was then his intention they should.” 
Lane v. Lane, supra. 

66. Akers v. Mead, 188 Mich. 277, 
154 NW 9; Lane v. Lane, 160 Mich. 
492, 125 NW. 3865, 366; Johnson v. 
Johnson, (Tex. Civ. A.) 191 SW 366. 

67. Manke vy. Manke, 75 Mich. 435, 
42 NW 958; Howard y. Howard, 112 
Va. 566, 72 SE 133; Woodville v. 
Woodville, 63 W. Va. 286, 60 SE 140. 

68. Pritchard v. Hutton, 187 Mich. 
346, 153 NW,_,705; Wohlford v. Wohl- 
ford, (Va.) 98 SE 629; Hale v. Cole, 
31 W. Va. 576, § SE 516. 

69. Wohlford v. Wohlford, (Va.) 
93 SH 629; Hale v. Cole, 31 W. Va. 


576, 8 SE 516. 
Cole, 31 W. Va. 576, 8 


70. Hale v. 
SE 516. 
71. McLaughlin v. McLaughlin, 
241 Ill. 366, 89 NE 645; Gwinn v. 
Hobbs, (Ind. A.) 118 NE 155. 

72. Greene v. Maxwell, 251 Il. 
335, 340, 96 NE 227, 36 LRANS 418; 
Jones v. Thomas, 218 Mo. 508, 117 
SW 1177; Martin v. Upson, 187 Mo. 
A. 631, 173 SW 69; Jarrett v. Jarrett, 
11 W. Va. 584. 

“The mental capacity required to 
sustain the validity of a deed is of 
a higher degree than that required 
to enable a testator to make a will. 
For the latter purpose it is sufficient 
for the testator to understand the 
business in which he is engaged, his 
property, the natural objects of his 
bounty and the distribution he de- 
sires to make of his property. To 
sustain a deed, however, he must 
have the ability to transact ordinary 
business. The testator has no an- 
tagonist to meet, but in ordinary 
business transactions are involved a 
contest of judgment, reason, and ex- 
perience, and the exercise of mental 
powers not necessary in the testa- 
mentary disposition of property. 
Mental strength to compete with 
an antagonist and understanding to 
protect his own interest are essen- 
tial in the transaction of ordinary 
business.” Greene v. Maxwell, su- 
pra. 

fa] “The reason why the law 
makes that distinction is that in the 
ease of a deed ordinarily the con- 
tract evidenced thereby is dual in 
character, operating in the exchange 
of values, which requires knowledge 
and judgment of properties, and the 
mental capacity to compete with the 
other party to the contract in the in- 
tellectual struggle that takes place 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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test is applied in both cases.7* Further, it has been 
held that the rule that it requires a greater de- 
gree of mental capacity to execute a conveyance 
than to execute a will does not apply where the 
deed is in the nature of a testamentary disposi- 


tion.** 


Time as of which capacity must exist. 
termining the question whether a deed is void be- 


cause of the mental incapacity of 


mental ability at the time of the execution con- 
trols, and if he possessed sufficient capacity at that 
Hence a deed will 


time the deed will be valid.* 
be invalidated where made during 
a temporary insanity.’® 

[§ 132] 
of Consideration. 
consideration coupled with mental 


in its negotiation and consummation. 
This is not required in the same deé-} 
gree in the making of a will. The 
latter springs from love and affec- 
tion, duty or philanthropy, while the 
former is born of, and based upon, 
the love of gain. Contract may give 
rise to fraud, deception, and undue 
influence, and for the circumvention 
of which a sound mind and mental 
activity is mecessary, which is not 
so imperative in degree in the de- 
visor who wishes to give his prop- 
erty away by will as it is in a gran- 
tor who wishes to sell his property 
for a valuable consideration. The 
law in each case protects the weak 
mind from the strong; but in the 
case of a will no such conflicting in- 
terests or mental struggle takes 
place, as before suggested. The de- 
visor in disposing of his property by 
will simply gives expression of his 
wish in the premises, untrammeled 
and without opposition, and if he 
possesses sufficient mentality to do 
the things enumerated in the rule 
before stated, then he is as compe- 
tent to make a will as if he pos- 
sessed a Platonic intellect. But not 
so in case of a contract—he must 
be of sound mind, and possess suf- 
ficient mental strength to judge of 
values and successfully oppose 
fraud, deceit and undue _ influence 
whenever brought to bear upon him 
in the negotiation of a contract.” 
Jones v. Thomas, 218 Mo. 508, 538, 
117 SW 1177. 

73. Bond v. Branning Mfg. Co., 
140 N. C. 381, 52 SE 929; Wade v. 
Northrup, 70 Or. 569, 140 P 451, 453. 

74. Wood v. Moss, 176 Ky. 419, 
195 SW 1077; Best v. House, (Ky.) 
113 SW 849; McFarland v. Brown, 
(Mo.) 193 SW 800; Jones v. Thomas, 
218 Mo. 508, 117 SW 1177. And see 
Pepple v. Pepple, 13 Oh. Cir. Ct. 43, 
7 Oh. Cir. Dec. 102 (holding that, 
where there is a conveyance of real 
estate made by a father to his son, 
and an agreement by the son to 
maintain the father during life, and 
all made with a view to secure a 
home and support for the father dur- 
ing his life, and also as an advance- 
ment to the son, equalizing him in 
the father’s estate with the other 
members of the family, as great a 
degree of capacity is not required as 
if the transaction were with a stran- 
ger or of an adversary character). 

75. Ga.—Maddox v. Simmons, 31 
Ga. 612. 

Ind.—Raymond vy. Wathen, 142 Ind. 
367, 41 NE 815. 

Ky.—Logan v. Van Arstall, 86 SW 
981, 27 KyL 822; Carpenter v. Car- 
penter, 8 Bush 283; Speers v. Sewell, 
4 Bush 239; Richardson v. Hunt, 5 
KyL. 928. 
see. cTevarningion v. Worthington, 


Mich.—Ramsdell vy. Ramsdell, 128 


Mich, 110, 87 NW 81. 
N. J.—Davsen v. White, 42 N. J. 
igs 569, 7 A 682. 
Y.—Brown Vv. Miles, 61 Hun 453, 
16 NYS 251; Jones v. Jones, 17 NYS 
\ ; 
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(2) Where Coupled with Inadequacy 
Where there is an inadequacy of 
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In de- 


the grantor, his [§ 133] (8) 


the influence of 


tained.8? 


impairment of [§ 134] 


ries [aff 137 N. Y. 610 mem, 33 NE 

Oh.—Lore v. Truman, 1 Oh. Dec. 
(Reprint) 510, 10 WestLJ 250. 

Or.—Magness v. Ditmars, 81 Or. 
598, 160 P 527; Swank v. Swank, 37 
Or433), 61. 846; PaEnesiy v. Diven, 
31 Or. 366, 49 P.’89 
tues Ekin v. At 32 LegInt 

Porto Rico.—Suarez v. El Banco 
memorial 16 Porto Rico 599. 

C.—Du Bose v. Kell, 90 Ss. G 
198. 208, 71 SE 371 [cit Cyc]. 

Tex ——Armstrong v. Burt, (Civ. 
A.) 138 SW 172. 

Vt.—Day v. Seely, 17 Vt. 542. 

Va.—Beverage v. Ralston, 98. Va. 
625, 37 SE 283. 

W. Va.—Barnett v. Greathouse, 77 
W. Va. 514, 88 SE 1013; Woodville v. 
Woodville, 63 W. Va. 286, 60 SH 140; 
McPeck v. Graham, 56 W. Va. 200, 
49 SE 125; Farnsworth v. Woffsinger, 
46 W. Va. 410, 33 SE 246; Delaplain 
v. Grubb, 44 W. Va. 612, 30 SE 201, 
67 AmSR 788; Jarrett v. Jarrett, 11 
W. Va. 584. 

Wis.—Wright yv. Jackson, 59 Wis. 
569, 18 NW 486. 

Ont.—Empey v. Fick, 15 Ont. L. 
19, 10 OntWR 144; Hoover v. Nunn, 
3 OntWN 1223, 22 OntWR 28, 3 Dom 
LR 503. 

[a] Mental condition before and 
after the execution may be consid- 
ered in determining the  grantor’s 
condition of mind at the time.  An- 
derson v. Cranmer, 11 W. Va. 562. 

[b] The issue of the grantor’s 
mental competency as relating to de- 
livery is to be determined as of the 
time of the recording, where there is 
no proof of delivery of a deed at the 
time of its execution. Ford v. Gale, 
155 App. Div. 675, 140 NYS 541. 

76. Carpenter v. Carpenter, 8 
Bush (Ky.) 283. 


77. Ill—Hardy v. Dyas, 203 Ill. 
211, 67 NE 852. 
Ind.—Johnson v. Johnson, 10 Ind. 


387. 
Iowa,.—Perkins v. Scott, 23 Iowa 


Ky.—Howard v. Howard, 87 Ky. 
616, 9 SW 411; 10 KyL 478, 1 LRA 
610; Boarman v. Gardner, 13 Ky. Op. 
900, 7 KyL 521; Williams v. Jones, 
4 Ky. Op. 334; Jones v. Jones, 3 Ky. 
Op. 683. 

Nebr.—Fisher v. Fisher, 12 Nebr. 


416, 11 NW 864. 
N. C.—Berry v. Hall, 105 N. C. 
Porto Rico.-Coghen v. Llonin, 5 
Porto Rico Fed. 18. 
Tex.—McFaddin  v. 
Vt.—Holden. v. Crawford, 1 Aik. 
390, 15 AmD 700. 
ash—Castle v. Dole, 54. Wash. 


154, 10 SE 903. 
Vincent, 21 
‘tem. 4%, 
Wash. 
585, 586, 103 P 828 [cit Cyc]. 


Eng.—-Clarkson v. Hanway, 2 P. 
Wms. 203, 24 Reprint 700. 
N. B.—Winslowe v. McKay, 3 N. 


B. Eq. 84, 25 CanLTOccNotes 88 [app 
dism 37 N. B. 213]. 
wee ete con pees v. Schroeder, 40 


b. Old Age of Grantor. 
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the grantor, the deed will be invalid and the con- 
veyance may be set aside.7? 
ness or injustice of the transaction may be such as 
to show want of capacity.7§ 
ever, that it is improper to instruct the jury that 
they may take into consideration the reasonableness 
of the transaction in determining the mental capac- 
ity of the grantor.*® 


So the unreasonable- 


It has been held, how- 


Monomania or Delusion. If a 


monomania or delusion takes such a hold of a per- 
son’s mind that he cannot act upon the subject 
sensibly, he is on that subject mentally unsound, 
and a deed induced or affected thereby will be 
void,®° but a deed which is not affected by the ex- 
istence of the monomania or delusion will be sus- 


A deed will 


Ont.—Sheard v. Laird, 15 Ont. 533 
[app allowed 15 Ont. A. 339]; Hagar- 
ty v. Bateman, 19 Ont. 381. 

_[a]_ Statutory provisions.—Under 
Civ. Code (1895) § 4033, providing 
that great inadequacy of considera- 
tion joined with great disparity of 
mental ability may justify setting 
aside a contract, a deed may be set 
aside for such cause, without proof 
that fraud was practiced by wrong 
and undue influence on the grantor 
by the grantee. Pye v. Pye, 133 Ga. 
246, 65 SE 424. 

{b] The value of the considera- 
tion is immaterial where a convey- 
ance is obtained from an unconscious 
person. (Winkler v. Winkler, (Tex. 
Civ. A.) 26 SW 893. 

78. Bussey vy. Gross, 7 SW 150, 9 
KyL 8438; Clark v. Roberts, 7 Kyl 
591, 13 Ky. Op. 925; Hemphill v. Hol- 
ford, 88 Mich. 293, 50 NW 300. See 
ago Pike v. Pike, 104 Ala. 642, 16 S 

79. Coblentz v. Putifer, 87 Kan. 
719, 125 P 30, 42 LRANS 298. 

80. Sedgwick v. Jack, 111 Iowa 
745, 82 NW 1027; Meigs v. Dexter, 
172, Mass. 217, 52 NE 75; Riggs v. 
American Tract Soc., 95 N. -Y. 503; 
Moritz v. Moritz, 153 App. Div. 147, 
1388 NYS 124; Aikens vy. Roberts, 164 
NYS 502; Alston v. Boyd, 6 Humphr. 
(Tenn.) 504... See also Leonardson v. 
Hulin, 64 Mich. 1, 31 NW 26 (where 
a mania to make instruments affect- 
ing property was present with other 
influencing conditions). 

{a] “A delusion, such as indica- 
tive of an unsound mind, is a belief 
in something impossible in the na- 
ture of things, or impossible in the 
circumstances surrounding the af- 
flicted individual under investigation, 
and which refuses to yield to evi- 
dence or reason.” Lang v. Lang, 157 
Iowa 300, 305, 135 NW_ 604. 

81. Ill—Essary v. Marvel, 274 
Til. 576, 113 NE 859. 

i v. Carman, 98 


Iowa 276, 67 NW 249; Lewis v. Ar- 
buckle, 85 Iowa 335, 52 NW 237, 16 
LRA 677; Burgess v. Pollock, 53 
Iowa 273, 5 NW 179, 36 AmR 218. 

Me.—Hovey vy. Hobson, 55 Me. 256. 

Mo.—McFarland v. Brown, 193 SW 
yh Masterson vy. Sheahan, 186 SW 
524. 


N. H.—Dennett vy. Dennett, 44 N. 
H. ie 84 AmD 97. 

Y—Jones v. Hughes, 15 Abb 
NGas 141 [aff 116 N. Y. 67, 22 NE 
446, 15 AmSR 3886, 5 LRA 687]. 

Pa. i 32 Leg 
Int 405. 


Eng.—Jenkins v. Morris, 14 Ch. 
rt pb 674; Creagh v. Blood, 8 Ir. Eq. 

4, 

See Curtis v. Kirkpatrick, 9 Ida. 
629, 75 P 760 (hoiding that the fact 
that one is a believer in spiritual- 
ism, and makes many apparently un- 
reasonable statements, is not evi- 
dence of insanity). 

‘Tt is now the universally ac- 
cepted rule that an act sought to be 
invalidated by reason ofthe doer’s 
insanity must be the direct offspring 
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not, in the absence of undue influence or fraud,*? 
or want of capacity to understand the nature of 
the act,®> be void merely because of the old age of 
the grantor at the time of execution,®* even thongh 
his mind was somewhat impaired,’* or he was a 
person of eccentricities or peculiarities,°* or was 
enfeebled from bodily infirmities,5* or of weakened 
memory,®’ where it appears that he fully compre- 
hended the nature and effect of his acts.®® 
where by reason of old age the grantor’s mind has 
at the time the deed is executed become so im- 
paired that he does not possess the proper compre- 


and result of such insanity; and, al- 
though a person may be the subject 
of an insane delusion, he is not on! 
that account incompetent to make 
a deed or a will, unless it appears 
that the delusion extended to the 
subject out of which the convey- 
ance grew and thus affected his busi- 
ness capacity. In other words, in 
order to avoid a deed on the ground 
of the grantor’s insanity, it must 
be shown that the grantor was at 
the very time of the conveyance sub- 
ject to an insane delusion influencing 
him to do the act, or that he had 
lost the faculty of reasoning intel- 
ligently on any subject.” Reese v. 
Shutte, 133 Iowa 681, 684, 108 NW 


Stone v. Wilbern, $3 Ill. 105; 
. Ewalt, 66 Ill. 26; Reeves v. 
Gantt, q. 13; Greer v. 
Greer, 9 Gratt. (50 Va.) 330. 

83. Weller v. Weller, 112 N. Y. 
655, 19 NE 433 [aff 44 Hun 172]. 

84. Cal—Broaddus v. James, 13 
Cal. A. 464. 110 P 158. 

Fla.—Waterman v. 28 
Fla. 660, 10 S 97. 

lll.—Francis v. Wilkinson, 147 Il. 
370, 35 NE 150. 

Iowa.—Slaughter v..» McManigal, 
138 Iowa 643, 647, 116 NW 726. 

Ky.—Shackliette v. Goodall, 151 Ky. 
20, 151 SW 23; Sullivan v. Hodgkin, 
12 SW 773, 11 KyL 642; Davis v. 
Chaney, 5 KyL 688. 

Nebr.—Schley v. Horan, 
704, 118 NW 659. 

N. Y.—Donlon v. Donion, 154 App. 


Higgins, 


Div. 212, 138 NYS 1039. 

N. C.—Hodges v. Wilson, 165 N. C. 
323, 81 SE 340; Whitlock v. Dixon, 
150 N. C. 616, 64 SE _504. 

49 P 891. 

S. C—Huggins v. Huggins, 107 
S. C. 470, 93 SE 129. 

Utah.— Stringfellow v. Hanson, 25 


Utah 480, 71 P 1052; Chadd v. Moser, 
25 Utah 369, 71 P 870. 

Va.—Howard v. Howard, 112 Va. 
566, 72 SE 133. 

W. Va—Barnett v. Greathouse, 77 
W. Va. 514, 88 SE 1013; Buckey v. 
Buckey, 38 W. Va. 168, 18 SE 383; 
Jarrett v. Jarrett, 11 W. Va. 584. 

“Mere impairment of physical pow- 
ers by age and the incident loss of 
mental vigor are not enough to show 
incapacity to direct the business of 
determining the disposition of prop- 
erty among one’s children.” Slaugh- 
ter v. McManigal, supra. 

[a] Centenarian.—The fact that 
the grantor was nearly a centenarian 
does not conclusively show her men- 
tal ky OPT Broaddus vy. James, 
13 Cal, A. 464, 110 P 158. 

$5. U. &=—-Tate’ v. Holmes, 76 
Fed. 664, 22 CCA 466. 

Ark.—Rogers v. Cunningham, 119 
Ark. 466, 178 SW 413; Jones v. Bol- 
ling, 141 SW 1168. 

Ill.—Essary v. Marvel, 274 Ill. 576, 
113 NE 859; Sargent v.,Roberts, 265 
Til. 210, 106 NE 805; cLaughlin v. 
McLaughlin, 241 Ill. 366, 89 NE 645; 
Shea v. Murphy, 164 Tl. 614, 45 NE 
1021, 56 AmSR 215; Burt v. Quisen- 
berry, 132 Ill. 385, 24 NE 622. 

Iowa.—Slaughter v. McManigal, 
138 Iowa 643, 116 NW 726; Crooks v. 
Petry s oemek§ pe 123 Iowa 439, 99 NW 


82 Nebr. | 


| 


| 83 Iowa 497, 
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[§ 135] «. 


ailments, as to 


But 


Ky.—Nichols v. King, 68 SW 133, 
1114, 24 KyL 124. 

Pa.—Moorhead Vv. Scovel, 210 Pa. 
446, 60 A 13. 

Ww. Va.—Black v. Post, 67 W. Va. 
253, 67 SE 1072; Buckey v. Buckey, 
38 W. Va. 168, 18 SE 383. 
aenk —Killens v. Waffle, 2 OntWR 
86. Iowa. “epee v. Reppert, 

50 NW 19. 5 


SW 137, 32 KyL 29. 

N. J-—Sibley v. Somers, 62 N. J. 
Eq. 595, 50 A 321. 

Oh.—Lore vy. Truman, 1 Oh. Dec. 
(Reprint) 510, 10 WestLJ 250. 

W. Va.—White v. Mooney, 73 W. 
Va. 304, 80 SE 844; Black v. Post, 
67 W. Va. 253, 67 SE 1072; Delaplain 
v. Grubb, 44 W. Va. 612, 30 SE 201, 
67 AmSR 788. 
yom S.—Maddern v. McNeil, 45 N. S. 

7. 

87. U. 


Dunaway, 


S.—Mann v. Keene Guar- 


j}anty Sav. Bank, 86 Fed. 51, 29 CCA 


547. 

Ill.—Dalbey v. Hayes, 267 Ill. 521, 
108 NE 657; Argo v. Coffin, 142 Ill. 
368, 32 NE 679, 34 AmSR 86. 

Mo.—Lee v. Lee, 258 Mo. 599, 167 


|} SW 1030; McKissock vy. Groom, 148 


Mo. 459, 50 SW 115; Pennington v. 
Stanton, 125 Mo. 658, 28 SW 1067. 

N. Y¥.—Donlon v. Donlon, 154 App. 
Div. 212, 138 NYS 1039; Paine -v. 
Aldrich, 14 NYS 538 [aff 133 N. Y. 
544, 30 NE 725]. 

W. Va.—Woodville v. Woodville, 
63 W. Va. 286, 60 SE 140. 


Wash.—Ford vy. Jones, 22 Wash. 
111, 60 P 48. 
[a] “The rule is that sickness 


and old age do not in and of them- 
selves constitute incapacity to trans- 
act the business of devising or con- 
veying land. It is a mistake to sup- 
pose that old men and sick men are 
stripped by the law of their property 


right, to wit. the jus disponendi.” 
see v. Lee, 258 Mo. 599, 612, 167 SW 


88. Riordan v. Murray, 249 Ill. 


_517, 94 NE 947; Sears v. Vaughan, 


230 Ill. 572, 82 NE 881; Reagan v. 
Murray, 176 Mich. 231, 142 NW 545. 
gs9. Ark—Rogers vy. Cunningham, 
119 Ark. 466, 178 SW 413. 
Ga.—Richardson v. Adams, 110 Ga. 
425, 35 SE 648. 
Til. Sargent v. Roberts, 265 Il. 
Kelly v. Nusbaum, 


210, 106 NE 805; 
244 Til. 158, 91 NE 72; Baker v. 
Baker, 239 Til. 82, 87. NE 868, 869; 
Shea v. Murphy, 164 Ill. 614, 45 NE 
1021, 56 AmSR 215; Argo v. Coffin, 
142 Tll. 368, 32 NE 679,-34 AmSR 
86; Burt v. Quisenberry, 132 Ill. 385, 
24 NE 622; Lindsey v. Lindsey, 50 
Ill. 79, 99 AmD 489. See also Yoakum 
v. Yoakum, 77 Ill. 85. 

Towa.—Chidester v. Turnbull, 117 
Iowa 168, 90 NW_583. 

Ky.—Jones v. Evans, 7 Dana 96. 

Mo.—McKissock vy. Groom, 148 Mo. 
459, 50 SW 115. 

Oh.—Kime v. Addlesperger, 24 Oh. 


Cire ‘Ct. 3972 

Or.—Ames v. Moore, 54 Or. 274, 
101 P 769. 

Tex.—Crow v. Childress, (Civ. A.) 
169 SW 927. 


Va.—Greer v. Greer, 9 Gratt. (50 
Va.) 330. 
Wash.—Ford vy. Jones, 22 Wash. 


[§§ 134-135 


hension of the transaction, the deed will be void.% 
Sickness of Grantor. 
be invalid where the grantor’s mental capacity was 
so affected at the time of the execution by him 
of the instrument, by reason of sickness or bodily 


A deed will 


render him incapable of compre- 


hending the nature of the transaction,®? but a deed 
is not invalid for the reason that the grantor is in 
poor health, where he is able to understand its na- 
ture and effect.°* And although the mental capacity 
of the grantor is impaired, the deed will not for 
that reason be void where no fraud or imposition 


111, 60 P 48. 

W. Va.—White v. Mooney, 73 W. 
Va. 304, 80 SE 844; Delaplain v. 
Grubb, 44 W. Va. 612, 30 SE 201, 67 


| AmMSR 788. 


goog .—Grahn vy. Litwin, 4 Sask. L. 


90. Ark.—Morton 105 
Ark. 44, 150 SW 117. 

Del.—McKnatt v. McKnatt, 10 Del. 
Ch. 392, 93 A 367. 

Iowa.—Sedgwick v. Jack, 111 Iowa 
745, 82 NW 1027; Galt v. Provan, 108 
Towa 561, 79 NW 357; Bruguier vy. 
Pepin, 106 Iowa 432, 76 NW 808. 


vy. Davis, 


Ky.—Thompson y. Thompson, 39 
SW 822; 19 Kyl 241; Bramel  v. 
Bramel, 8 Ky. Op. 614. 

Mich.—Thomas v. Crawford, 118 
Mich. 253, 76 NW 394. 

Nebr.—Cole vy. Cole, 21 Nebr. 84, 


31 NW 493. 

N. J.—Hainwell v. Hyatt, 39 N. J. 
Eq. 174, 44 A 953. 

Pa.—Hoeh v. Hoeh, 197 Pa. 387, 
47 A 351. 

S. C.—wWille v. Wille, 57 S. C. 413, 
35 SE 804; Banker v. Honorees 24 
Tent » Es Parris v. Cobb, 26.S. C. Eq. 
4 

Tex.— Ellis v. Mathews, 19 Tex. 
390, 70 AmD 353; Caddell v. Caddell, 
62 Tex. Civ. A. 461, 131 SW 432. 

Wash.—Castle v. Dole, 54 Wash. 
585, 103: P 828: 

Ont.—Vanzant v. Coates, 39 Ont. L. 
557, 12 OntWN 239, 37 DomLR 471 
[aff 40 Ont. L. 556, 13 OntWN 153]. 
But see Jarvis v. Jarvis, 10 OntWR 
831 (holding that a deed will be re- 
formed to effect the intention of the 
grantor). 

See Lansing v. Russell, 13 Barb. 
CN. Y.) 510 (holding that the sur- 
roundings should be carefully scru- 
tinized in equity). 

91. Cal.—Stohr vy. Stohr, 148 Cal. 
180, 82 P TTT: 

Ky.—McElwain v. Russell, 12 SW 
777, 11 KyL 649. 

Pa.—Hepler v. Hosack, 197 Pa. 631, 
47 A 847. 

Utah.—Turner v. Union Nat. Bank, 
10 Utah 77, 37 P 95; Turner v. Utah 
pS ioe Ins., ete., Co., 10 Utah 61, 37 P 


Wis.—Lenhard vy. Lenhard, 59 Wis. 
60, 17 NW 877. 

Ont.—Vanzant v. Coates, 39 Ont. L. 
557, 12 OntWN 239, 37 DomLR 471 
[aff 40 Ont. L. 556, 13 OntWN 153]. 

92. Mansfield v. Hill, 56 Or. 400, 
107 P 471, 108 P 1007; Orr v. Pen- 
nington, 93 Va. 268, 24. SE 928 See 
Altig v. Altig, 137 Iowa 420, 424, 
114 NW 1056 (holding that an‘un- 
eleanly condition of the person 
which is the necessary result of dis- 


ease is not evidence of unsound 
mind). 
[a] The mental capacity must be 


affected by bodily ailments to such 
an extent as to unfit the person from 
attending to ordinary business or 
comprehending the ordinary relation 
of his affairs, or his duty to society, 
in order to set aside a conveyance 
on this ground. Bowdoin College vy. 
Merritt, 75 Fed. 480 [app dism 167 
U. S. 745, 17 SCt 996, 42 L. ed. 1209, 
aaa S. 551, 18 SCt 415, 42 L. ed. 
[b] That a person is too sick to 
care is no ground for setting aside a 
conveyance, in a suit for this pur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 135-136] 


is practiced and he had sufficient 
derstand his act.°% 


[§ 136] d. Intoxication of Grantor.°+ 


ing to the earlier decisions a grant 


tain relief against his deed upon the ground of his | 
voluntary intoxication at the time of its execu- 
tion ;°° but the more modern rule, based upon more 
equitable principles, permits him to avoid the in- 


strument, where his intoxication 


render him ineapable of understanding the nature 
and consequences of his act °° at the time of exe- 


eution.2* Even under the earlier, 
later, decisions, intoxication was 
which the grantor might procure 


pose by the grantor, where the con- 
veyance was without consideration 
and for the purpose of defrauding 
Sle gts a Barnes v. Gill, 21 Ill. A. 
129. 

93%. Oxford v. 73 Ark. 
170, 83 SW 942. 2 

94. Persons entitled to assert in- 
validity see infra § 175. 

95. Harbison v. Lemon, 3 Blackf. ; 
(ind.) 51, 23 AmD 376; Crane v. 
Conklin, 1 N. J. Eq. 346, 22 AmD 
519; Calloway v. Witherspoon, 40 N. 
C. 128; Cooke v. Clayworth, 18 Ves. 
Jr. 12, 34 Reprint 222. 

96. Ala—Lewis v. Davis, 73 S 
419; Donelson v. Posey, 13 Ala. 752. 

Ark.—West v. Whittle, 84 Ark. 490, 
106 SW _ 955. 

Del. aa v. Green, 4 Del. 285. 


Hopson, 


D. C.—Harmon v. Johnston, 8 D. C. 
139. [afl.°94°-U.7 Si 3th) 24) L.> ed. 
271). 

Ill—DahlImann v. Gaugente, 238 


Tl). 224, 87 NE 287, 289; Shackelton v. 
Sebree, 86 Ill. 616. 

Mich.—Somers vy. Ferris, 182 Mich. 
392, 148 NW 782. 
Mn a Or v. Phifer, 6 Nebr. 

N. J—Warnock vy. Campbell, 25 
N. J. Ea. 485; Hutchinson y. Tindall, 
3 N. oe Eq. 357. 

N. pooh ha Wyck v. Brasher, 81 


N.Y. 

N. C.—McCraw v. Davis, 37 N. C. 
618; Green v. Thompson, 37 N. C. 
365. 

N. D.—Power v. King, 18 N. D. 


600, 120 NW 548, 138 AmSR 784, 21 
AnnCas 1108; Spoonheim v. Spoon- 
heim, 14 N. D. 380, 104 NW 845. 
Okl.—Coody v. Coody, 39 Okl. 719, 
136 P 754, LRAI1915E 465. 
= [Ror tanks v. Bigger, 7 Watts & 
11 
Ss. G._wade v. Colvert, 9 S. Cc. L. 
27, 12 AmD 652. 
Tenn.—Morris v. Nixon, 7 Humphr. 


3 Leigh 

(30 Va.) 567. 
Wis.—Burnham v. Burnham, 119 
ee. 509, 97 NW 176, 100 AmSR 
igh lta—Murray v. Weiler, 3 Alta. L. 


Va.—Samuel v. Marshall, 


ae B.—Jones v. Calkin, 16 N. B. 
See Jones v. Hughes, (Iowa) 110! 


NW 900 (holding the evidence not to 
show that the grantor did not under- 
stand the transaction). 

“To render a transaction voidable 
on account of the drunkenness of a 
party to it, the drunkenness must 
have been such as to have drowned 
reason, memory and judgment, and 
to have impaired the mental facul- 
ties to such an extent as to render 
the party non compos mentis for 
the time being.” Martin v. Harsh, 
231 Ill. 384, 389, 83 NE 164, 13 LRA 
NS 1000. 

[a] “Pormerly, (1) if the intoxi- 
eation was voluntary and not pro- 
cured by the other party to the 
contract, the intoxicated person was 
without remedy, but this old rule 
has gradually been departed from 
out of better conceptions of equity. 
As was said in Crane v. Conklin, 1 
N. J. Eq. 346, 22 AmD 519: ‘Instead 
of pact to the wretched victim of 


‘ 
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capacity to un- 


fis'@755] “daB 


| set aside, where it was procured by the grantee 


in order to influence the execution of the instru- 


Accord- 
or could not ob- 


was such as to 


as well as the 
a ground upon 
his deed to be 


intemperance that the avenues not 
only of law but of equity were closed 
to him and that he was left as an 
outlaw in society, a prey to the 
cunning and cupidity of the spoiler, 
it extended to him the just protec- 
*tion of the court, not for the pur- 
pose of setting aside his contract on 
the ground of his infirmity or crime, 
but for the purpose of looking into 
his transactions to see whether any 
advantage had been taken of his un- 
happy situation. It would not favor 
ebriety, but at the same time would 
not permit it to be taken advantage 
of with impunity. The good sense 
of this principle has commended it- 
self to every court, and especially to 
the courts of equity.’ ” 
Gaugente, 238 Ill. 224, 228, 87 NB 
287, 289. (2) “The rule formerly was 
that intoxication was no excuse and 
created no privilege or plea in avoid- 
ance of a contract; but it is now 
settled, according to the dictates of 
good sense and common justice, that 
a contract made by a person so des- 
titute of reason as not to know the 
consequences of his contract, though 
his incompetence be produced by in- 
toxication, is voidable and may be 
avoided by himself, though the in- 
toxication was voluntary and not 
produced by circumvention of the 
other party.’ Coody v. Coody, 39 
ess 719, 726, 1386 P 754, LRA1915E 

[b] To avoié a deed it is essen- 
tial that there exist an incapacity 
to contract and an equitable right 
to be relieved. Jones v. Calkin, 16 
N. B. 356. 

[ec] Showing held sufficient to 
justify setting aside deed see Donel- 
son v. Posey, 13 Ala. 752; Hale v. 
Stery, 7 Colo. A. 165, 42 P 598; Du- 
lany v. Green, 4 Del. 285; Hardy v. 
Dyas, 203 Ill. 211, 67 NW 852; 
Reinicker v. Smith, 2 Harr. & J. 
(Md.) 421; Longhead v. B. F. Combs, 


etc., Commn. Co., 64 Mo. A. 559; 
Warnock v. Campbell, 25 N. J. Ea. 
485; Hutchinson v. Tindall, 3 N. J. 


Eq. 357. See also Bowdoin College 
v. Merritt, 75 Fed. 480 [app dism 
167 U. S. 745,17 SCt 996,42 L. ‘ed. 
1209, 169 U. S. 551, 18 SCt 415, 42 
L. ed. 850] (holding that bodily ail- 
ments, however severe, which do not 
affect the mental capacity to such an 
extent as to unfit the person from 
attending to ordinary business, or 
comprehending the ordinary relations 
of his affairs, or his duty to society, 
furnish no ground for setting aside 
a conveyance made by him); Wilson 
v. Bigger, 7 Watts & S. (Pa.) 111; 
Samuel v. Marshall, 3 Leigh (30 Va.) 
567; Nagle v. Baylor, 3 Dr. & War. 
64; Pitt v. Smith, 3 Campb. 33; Ken- 


dricks v. Hopkins, Cary 938, 21 Re- 
print 50. 
{d] Showing held insufficient to 


justify setting aside deed see Schuur 
v. Rodenback, 133 Cal. 85, 65 P 
298; Curtis v. Kirkpatrick, 9 Ida. 629, 
75 P 760; Wiley v. Ewalt, 66 I11. 26: 
Watts v. Vansant, 99 Md. 577, 58 A 
433; Youn v. Lamont, 56 Minn. 216, 
57 NW 478; Eaton v. Perry, 29 Mo. 
96; Johnson v. Phifer, 6 Nebr. 401; 
Burroughs v. Richman, 13 N. J. 3 
233, 23 AmD 1717; Coombe vy. Car- 
thew, SOON THT, Eq. 638, 43 A 1057; 


Dahlmann Vv. | 


ment,®® or where unfair advantage was taken by 
the grantee of the grantor’s condition.®? 
istence of undue influence or advantage may render 
voidable the deed of a person who is only par- 
tially intoxicated at the time of its execution;1 
and further, where habitual drunkenness has caused 
insanity upon the part of the grantor, his deed 
may be avoided, although he was not intoxicated 
at the time he made it.? 
grantor was not under the influence of liquor when 
he executed the deed, evidence of frequent use of 
aleohol by him does not invalidate the deed, unless 


The ex- 


However, where the 


Freeman v. Staats, 8 N. J. Eq. 814; 
Peck v. Cary, 27 N. Y. 9; 84 AmD 220; 
Gardner v. Gardner, 22 Wend. (N. Y.) 
526, 34 AmD 340; Morris v. Nixon, 7 
Humphr. (Tenn.) 579; Belcher v. 
Belcher, 10 Yerg. (Tenn.) 121; Burn- 
ham v. Burnham, 119 Wis. 509, 97 
NW 176, 100 AmSR 895. 

97. U. S.—Ralston v. Turpin, 25 
Fed. 7 [aff 129 U. S. 663, 9 SCt 420, 
32. L. ed. 747]. 

Ida.—Curtis vy. Kirkpatrick, 9 Ida. 
629, 75 P 760. 
gind .—Johnson v. Rockwell, 12 Ind. 


N. J.—Coombe v. Carthew, 59 N. J. 
Eq. 638, 43 A 1057; Dixon v. Dixon, 
22 .N. J. Eq. 91; 

Pa. Rites App., 59 Pa. 9. 

[a] A deed made in a sober in- 
terval by an habitual drunkard may 
be good. Ralston vy. Turpin, 25 Fed. 
7 [aff 129 U. S. 663, 9 SCt 420, 42 L 
ed. 747]; Moorman v. Board, 11 Bush 
(Ky.) 135; Williams v. Williams, 133 
Mich. 21, 94 NW 370; Ritter’s App., 
59 Pa. 9: 

98. Il1l—Van Horn v. Keenan, 28 

Vv. 


Til. 445. 
168 
Mich. 133, 133 NW 931. 


Mich.—Scanlon Connor, 
Nebr.—Johnson y. Phifer, 6 Nebr. 


401. 
N. J.—Burroughs v. Richman, 13 
N.)J- DL. 233,123’ AmD T217. 
tA eae v. Pindall, Wright 
Va.—Samuel v. Marshall, 3 Leigh 
(30 Va.) 567. 


Eng.—Cook v. Clayworth, 18 Ves. 
Jr. 12, 34 Reprint 222; Johnson v., 
Medlicott, 3 P. Wms. 131 note 1, 
24 Reprint 998. 

“Where the intoxication of one 
party has been induced or brought 
about by the other party to the al- 
leged contract or deed, the author- 
ities seem to be uniform that equity 
will set aside the contract, especially 
if any unfair or improper advantage 
has been taken in the transaction.” 
Dahlmann v. Gaugente, 238 Ill. 224, 
229, 87 NE 287. 

99. O’Connor v. Rempt, 29 N. J. 
Eq. 156; Crane v. Conklin, 1 N. J. 
Eq. 346, 22 AmD 519; Belcher v. 
Bete 10 Yerg. (Tenn.) 121. 

Cal.—More v. More, 133 Cal. 
489° 65 P 1044, 66 P 76. 

Til.— Hardy v. ‘Dyds;_ '208) Ill! 211, 

Le NE 852; Wiley v. Ewalt, 66 Ill. 
44 Iowa 


Riehl Raienved Vv: Orr, 
9. 

Minn. 
J. 


J. 
3 


Minn.—Youn y. Lamont, 56 
216, 57 NW 478. 

N. J.—oO’Connor v. Rempt, 29 N. 
Eq. 156; Mead yv. Coombs, 26 N. 
Eq. 173; Hutchinson v. Tindall, 
N. J. Eq. 


N. C.—Calloway v. Witherspoon, 
40 N. C. 128. 

Tenn.—Belcher v. Belcher, 10 Yerg. 
121. 

2. Ind.—Copenrath v. Kienby, 83 
Ind. 18. 

N. Y.—Van Wyck v. Brasher, 81 
N.Y. veo. 

Se oe on v. Bigger. 7 Watts & 
S. 11 

S. C.—Rutherford v. Ruff, 4 S. C. 
Eq. 350. 

Enz.—Say v. Barwick, 1 Ves. & B. 
195, 35 Reprint 76. 
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his mind was weakened so as to render him in- 
capable of intelligently entering into the contract* 


will not be set aside beeause of a mistake of fact, 
[§ 137] e. Deaf and Dumb Grantor. Want of 

. 

/ 

} 


where each party possessed equal information or 
equal means of acquiring the same? Ordinarily, 
too, a mistake must be a mutual one in order that 
equity may grant relief;?* and the solution of the 
question whether there was a mutual mistake does 
not depend upon the cupidity of one party, nor 
upon the inconvenience caused the other> But a 
negligent unilateral mistake of fact im the exeeu- 
tion of a deed has been held a ground for ean- 
cellation, where the negligence is not a breach of 
legal duty, and the mistake is material and made 
under circumstances rendering it imequitable for 
the grantee to have the benefit thereof, although the 
parties were dealing at arm’s length and on equal 
footing, and the grantee did not contribute to the 
mistake. Where a conveyance is induced by a 
mistake of facet upon one side and a mistake of law 
upon the other, it has been held that it may be 
rescinded for the reason that the minds of the 
| parties did not meet.** . 

| 


capacity to exeente a deed is not predicable upon 
the mere fact that a person has been deaf and 
dumb from his nativity 
[§ 138] f. Forged Deeds. No title passes by a 
deed which is forged, as against one who did not 
participate in, or who had no knowledge of, the 
forgery= Forgery may be committed by fraudu- 
lently procuring the signature of another to a con- 
veyance which he had no intention of signing. But, 
although the grantors do not have a precise idea 
of the contents of the instruments that they are 
to sign, they are not forgeries where they in fact 
sign and intend to sign them;’ and a conveyance 
under an assumed name is not a forgery® 
[§ 139] 2. Mistake—a. In General. A specific 
diseussion will be found elsewhere in this work 
of the effect of a mistake as a ground for cancel- 
lation of the conveyance® or for its reformation 
in equity,® but it may be said here that ordi- 
narily, where a deed is executed under a mistake 
as to the rights of the parties, a court of equity | 
will set it aside;** and that, if a deed has been 


{[§ 140] b. As to Property Conveyed—(1) Iden- 
tity. A deed may be set aside, where it is exe- 
euted under a mutual mistake of fact as to the 
identity of the property conveyed;*® and a court 


[99 196-140 


entered into in good faith by the parties thereto, it 
3 Masterson v. (Mo.) | ceive personally full payment for the 


Sheahan, 
186 SW. 524. |lieu land by the default of her at- 
4. Brown v. Brown, 3 Conn. 299,' torney could not make the papers 
$ AmD 187. forgeries. Conklin v. Benson, 159 
“Formerly deaf-mutes were taken / Cal. 785, 116 P 34, 36 LRANS 537. 
to be idiots. i Hale’s P. C. 34. But}. & Chapman v. Tyson, 39 Wash. 
the education and the better discern- | 523, 81 P. 1066 (so holding where 
ment of later times have shown the/a father purchased lands with his 
fallacy of the ancient theory in this| own funds for himself, but» used 
regard.” Brooks y. Mason, (Vt.) 73|the name of his infant son in the 
A 43, 50. transaction, falsely representing 
5. Ga—Sapp v. Cline, 131 Ga. 433, such name to be his own name). 
62 SE 529. Conveyance under assumed name 
Hawaii—Palau v. Helemano Land | generally see supra § 54. 
Co., 22 Hawaii 357, 361. 9. See Cancellation of Instru- 
Pa.—Reck v. Clapp, 93 Pa. 581. ments §§ 17-22. 
Tex—Janes v. Stratton, (Civ. A.) 10. See Reformation of Insiru- 
203 SW 386; Hensley v. Pena, (Civ.| ments [34 Cyc 9308]. 
A.) 200 SW 427; Green v. Eddins,! 11. U. S—Slocum v. Marshall, 22 
(Civ. A.) 167 SW 196. FF, Cas. No. 912,953, 2-Wash. CG C. 
W. Va—aAndre v. Hoffman, 95 SE/| 397. 
Cal—Hearst v. Pujol, 44 Cal. 230. 


g4 
Til—Hutchinson v. Bambas, 249 


Man.—Brown v. Broughton, 25 
Man. 439. tox 624, 94 NE 987. 

“A forged deed is void and passes Miss.—Powell v. Plant. 23 S 3983. 
no title.” Palau v. Helemano Land|_ Mo.—Castleman vy. Castleman, 134 
Co., supra. Mo.. 432, 83 SW 757. 

[a] Delivery of such a deed gives| N. Y.—Gillespie v. Moon, 2 Johns. 
it no vitality or legal effect.. Hens-/| Ch..585, 7 AmD 559. 
ley v. Pena, (Tex. Civ. A.) 200 SW! Utah—Toland v. Corey, 6 Utah 
427. | 392, 24 P 190. 


of equity may grant relief in the case of a mis- 


| before her will not be set aside. 
| Bartley v. Knott, 140 Ky. 288, 130 
| SW_ 1096. 
£& 13. Weissenfels v. Cable, 208 Mo. 
515, 106 SW 1028; Benn v. Pritchett, 
| 163 Mo. 560, 63 SW 1103: See Jones 
v. Humphreys, 38 Tex. Civ. A. 644 
88 SW 403 (holding that whether- the 
vendor in a deed shared in a mistake 
as to the person to whom the deed 
should have been made is émma- 
terial, after a conveyance has been 
made by the wendee to correct the 
alleged mistake). But see Werner v. 
Rawson, $$ Ga. 618, 15 SE $13 (where 
it is held that, while a court of 
equity will not reform a deed unless 
the mistake is a mutual one, yet it 
|)may rescind a deed in the case of 
a mistake of fact material to one 
| party only). 
}  a4& inwall v. Dunlavy, $3 Or. 
| 595, 163 P 596, 1169. 

15. Aspinwall v. Dunlavy, 83 Or. 
+595, 163 P 596, 1169. 

16. Crosby v. Andrews, 61 Fila. 
554, 55 S 57, AnnCasi9i3A 420. 

fa] MDlustration—Where grantors 
négligently included 


land = which 
| they had no authority to convey, and 
| the grantee, dealing at arm’s length 


[bj] A deed which purports to be’ Wis.—Zoerb v. Paetz, 137 Wis. 59,/and on equal footing, should rea- 
ezecuted by a husband and wife, and 117 NW 733. | Sonably have known of such want 
which was in fact executed by _the| See Hood v.. Mackinnon, [1908] 1} of authority, and that the grantors 
husband but on which the wife’s|Ch. 476 (holding that the jurisdic-| did not intend to convey the land so 
Signature was forged, may be ef-| tion to grant relief on the ground of | negligently included in the deed, and 
fective as the husband's deed. Mur- [mistake extends to cases of mere for-|the grantors promptly offered to do 
phy v. Reynaud, 2 Tex. Civ. A.| getfuiness, and the relief, in the| equity on discovering the mistake 
470, 21 SW 991. See also Seott v. case of a deed poll, is not confined to! before irreparable injury to the gran- 
Gallagher, 11 Serge. & R. (Pa.) 347. rectification, but may be rescission). | tee had resulted, they were entitled 

6. McGinn v. Tobey, 62 Mich. 252,; 12. U.,S—Warner v. Daniels, 29/|to cancellation. Crosby v. Andrews, 
28 NW 818, 4 AmSR 848; Caccioppoli| F. Cas. No. 17,181, 1 Woodb. & M.)/ 61 Fla. 554, 55 S 57, AnnCasi913$A 
v. Lemmo, 152 App. Div. 650, 137) 90. 420. 

NYS 643. : Ala.—Juzan v. Toulmen, 9 Ala. 662, 17. Wirsching v. Grand Lodge F. 

7 WU. S. v. Conklin, 169 Fed. may} 44 AmD 448. & A. M., 67 N. J. Eq. 711, 56 A 718, 
[aff 177 Fed. 55, 100 CCA 473]. Ark.—Schuman v. George, 110 Ark. | 63 A 1119, 3 AnnCas 442: ‘ 

fa] Tustration—Where com-/| 486, 161 SW 1039. [a] .It was so held where plain- 
plainant signed deeds and powers Ky.— Raab v. Raab, 64 SW 624, 23/ tiff, an aged German unfamiliar with 


of attorney conveying forest reserve | KyL $71. the English language, deeded to a 
land, intending to convey her inter- Tex—Oar v. Davis, (Civ. A.) 135) Masonic Home to which he was 
est in the land, the papers to be de-| SW 710. seeking admission all of his proper- 


posited in escrow, so that lieu land [a] Ignorance of fact (4) is no/ty, under a mistaken belief that the 
applied for in exchange for the for-| ground for setting: saside ‘such an/| deed did not convey a vested interest 
est reserve land might be sold and|instrument (Abbott w. Dermott, 34| which he had in a legacy payable at 
the proceeds depositediin escrow for| Ga. 227; Custard v. Custard, 25 Tex.|/ the death of his brother’s widow, 
her benefit, and that of her cotenant,| Suppl. 49), (2) nor-al-mistake in a/and upon the other hand, the Mason- 
and the papers taken from escrow | computation of interest on bonds! ic Home acted under the belief that 


and the money paid over, but by. the 
fraud of her attorney the convey- 
ances were not deposited in escrow 
but were delivered to the grantee 
who was an agent for the sale of the 
lieu ‘land, without payment of the 
price as intended, her failure to re- 


forming the consideration ‘thereof| the applicant was without property. 
(McElfatrick v. Hicks, 23-Pat/402). Wirsching v. Grand eF. & 

{b] Mistaken —-A Sconvey-|M., 67 N. J. Eq. 711, 56 A 713, 63 

ance by a husband who conveyed| A 1119. 3 AnnCas 442. iv 

18. Barfield v. Price, 40 Cal. 585; 

Barth v: Deuel, 11 Colo. 494, 19 P 


property to his wife for her sup- 
471; Blair v. McDonnell, 5 N. J. Eq. 


port after his death becausenof a 
mistaken belief that’ he would : die 
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§§ 140-144] 


description of the property conveyed by rectifying 
the error. It has, however, been held that equity 
will not interfere except between the original par- 
ties or those claiming under them in privity.*? And 
the grantor and those claiming under him are 
estopped in a court of law from asserting that one 
tract of land was by mistake conveyed by the deed 
instead of another, the instrument being clear and 
definite upon its face.*+ 

{§ 141] (2) Amount of. A deed may be an- 
nulled and the sale rescinded where there appears 
to have been a mutual mistake as to the amount 
of property conveyed.2? But, where the fact is 
equally unknown to both parties, or where each has 
equal information in respect thereto, or where it 
is doubtful that they have acted in good faith, 
equity will not interfere.?* 

[§ 142] (3) Value of. A material mistake of 
fact as to the value of the property conveyed may 
be a ground for setting a conveyance aside.** 

[§ 143] ¢. As.to Title or Interest of Grantor. 
A deed may be set aside where there has’ been a 


mutual mistake as to the title or interest of the | 


grantor in the property conveyed.?> While equity 


will cancel a quiteclaim deed executed under the | 
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mistaken belief that the grantor did not own the 
land, although the mistake was not mutual,** yet, 
where a grantor gives a warranty deed of land 
which he does not own, under the mistaken belief 
that he has title thereto, it will not be canceled, 
when no fraud, falsehood, misrepresentation, or 
concealment on the part of ‘the grantee is alleged?" 
And it has also been held that there can be no re- 
lief in equity, where land ig sold without a war- 
ranty under a mistaken belief of title in the grantor, 
the real fact being equally unknown to both par- 
ties and each having equal means of information, 
and there being no fraud.?* Algo relief has been 
denied to the grantor, where he was negligent in 
failing to ascertain the extent of hig interest.” 

[§ 144] d. Ags to Contents or Provisions of 
Deed. Where a voluntary conveyance is executed 
by a person, and by reason of a material mistake 
therein the instrument is not that which the grantor 
intended to execute, it may be set aside by a court 
of equity.*° So relief in equity may be granted, 
where a conveyance in fee has been obtained, either 
by fraud or mistake, from one who believed he was 
executing a conveyance for life,"* or where a deed 
has been obtained under the belief on the part 


327; Ehmer v. Title Guarantee, etc., 
Co., 156 N. Y. 10, 50 NE 420 [aft 
89 Hun 120, 34 NYS 1132]. 


19. Ala. v. Whatley, 162 
Ala. 473, 50 S 116. 
N. H.—Busby v. Littlefield, 31 


H. 193; Craig v. Kittredge, 23 N 


N 
H. 
H. 
H. 


231; Prescott v. Hawkins, 16 N. 
eras Smith v. Greeley, 14 N. 

N. B.—King v. Keith, 1 N. B. Ea. 
538. 


Peart, 6 N. S. 73. 
Cameron, 


N. S.—Peart v. 

Ont.—Stevenson v. 
OntWR 432. 

See Baxter v. Tanner, 35 W. Va. 
60, 12 SE 1094 (holding that a deed 
might be canceled). 

20. White v. Kingsbury, 77 Tex. 
610,.14 SW 201. 

Bell v. Morse, 6 N. H. 205. 

22. I1l—Bivins v. Kerr, 268 Il. 
164, 108 NE 996. 

Ky.—Crane v. Prather, 4 J. J. 
Marsh. 75; Wiley v. Fitzpatrick, 2 
J. J. Marsh. 582. 

Miss.—Allen v. Luckett, 94 Miss. 
868, 48 S 186, 136 AmSR 605. 

N. J.—Read v. Cramer, 2 N. J. Eq. 
5 Ta 34 AmD 204. 


10 


Y.—Dunn vy. Dunn, 151 App. 
Div. 860, 136 NYS 282. 
Pa.—Babcock v. Day, 104 Pa. 


"Tex. —May v. San Antonio, etc., 
Town Site Co., 83 Tex. 502, 18 SW 
959; Ladd v. Pleasants, 39 Tex. 415. 
See’ Camp v. Smith, (Civ. A.) 166 SW 
22 (holding that, where the mutual 
mistake of a vendor and purchaser 
did not constitute a material in- 
ducement to the purchase, the mis- 
take did not justify the setting aside 
of the deed). 

W. Va—wWilson v. McConnell, 72 
W. Va. $1, 77 SE 540. 

See Falk v. Swenson, 13 B. C. 359 
7 WestLR 376 (holding evidence of 
mistake insufficient). 

fa] A deed of so many acres “or 
more” may, although it appears that 
a slight excess of the number named 
was contemplated, be set aside where 
it appears that the number of acres 
is so greatly in excess of that named 
as to have materially affected the 
eontract, unless it appears that the 
hazard or gain or loss was inten- 
tional and entered into the contract. 
O’Connell v. Duke, 29 Tex. 299, 94 
AmD 282. 

{b] A slight clerical error (1) as 
to the number of acres conveyed will 
not be a ground for annulling a 
deed, where it appears that such er- 
ror is corrected by reference to an- 


[18 €. 5.—s] 


| other deed in which the boundaries 
are correctly described. Brown v. 
Holyoke, 53 Me. 9. (2) Nor will an 
alleged mistake in the representa- 
tion as to the boundaries of the land 
conveyed be a ground for rescind- 
ing the sale, where the price was re- 
duced by the grantor in order to set- 
tle a dispute as to its boundaries, 
McCormick v. Jones, 22 SW $881, 15 
KyL 215. 

{c] Where land is sold in gross, 
a court of equity will not in the 
absence of fraud allow an abatement 
for a deficiency, or compensation 
for an excess, but may set aside the 
deed where the deficiency or excess 
is the result of a mutual mistake. 


7 


W. Va. 70. 

23. McCobb y. Richardson, 24 Me. 
82, 41 AmD 374 

{a] Thus, grantors who conveyed 
all of their interest in the farm 
|owned by their father are not en- 
titled to defeat the title of a subse- 


did not know that their father owned 
a part of the land, without showing 
that the grantees knew of their ig- 
norance. Tson vy. Wolf, 153 Ky. 650, 
156 SW 129. 

{[b] Where mistake is unilateral 
it is held that equity will not inter- 
fere, as where the terms were clear 
to the grantee and understood by him 
to express the agreement, and the 
grantor had sufficient means of un- 
derstanding it. May v. San Antonio, 
ete., Town Site Co., 83 Tex. 502, 18 
SW 959. 

24, Montgomery County v. Amer- 
jean Emigrant Co.,.47 Towa 91. 

25. Bronson v. Leibold, 87 Conn. 
293, 87 A 979; Castleman v. Castle- 
man, 184 Mo. 432, 88 SW 757; Walk- 
er v. Dunlap, 5 Hayw. (Tenn,) 271, 9 
AmD 787; Burton v. Haden, 108 Va. 
51, 60 SE 736, 15 LRANS 1038; 
Trick v. Fulton, 3 Gratt. (44 Va.) 
193. See Thompson v. E. TI. Dupont 
Co., 100 Minn, 367, 111 NW 302 
(holding mutual mistake not shown); 
Hoy v. Hoy, 93 Miss. 732, 48 S 903, 
136 AmsR” 548, 25 LRANS 182, 67 
AnnCas 1137 (holding that a mis- 
take as to the interest of the gran- 
tor in the property arising from ad- 
vice of counsel is ground for avoid- 
ing the ies ab Person v. Chambliss, 
(Miss.) 38 S 236 (where mistake was 
held ee shown); Mason vy. Pelletier, 
82 N. C. 40 (where relief was based 
ee on “epanpemagyls gad 

26. Chicago, etc., Co. v, Wash- 
burn Land Co., 165 Wis. 125, 161 NW 


Hansford v. Chesapeake Coal Co., 22) 


quent grantee by a claim that they | 


per: 800, 


358. 
27. Bibber v, Carville, 101 Me, 69, 
63 A 308, 115 AmSR 303. 
28.. Botsford v, Wilson, 75 Tl, 132. 
2 L,, Deepa las 


Compare Re Tyrell, 82 
S. 675 (where it was held that a 
mutual mistake, not being an error 
in the substance of what was pur- 
chased, did not justify rescigaion). 

ae Caulk v. Burt, 112 Miss, 660, 


8 618, 
30. Ind.—Fenton  v. 
Blackf, 446. 
Towa.—Gruing v, Richards, 23 lowa 


288. 

N. J:—Tygar v, Cook, 77 N. J. Eq. 
800, 78 A 28 Stevens’ v. Shaw, 66 
N. J. Bq. 116, 57 A 1024; Collins v. 

Eq, 602, 62 A 1115. 


Gans 68 N. J. 
¥.—Dunn’ v, Dunn, 151 App. 
282, 
136, 


136 NYS 
Light, 221° Pa, 
See Talbott v, Hooser, 12 Bush. 
(Ky.) 408 (holding that a convey- 
ance by a husband and wife in con- 
sideration of the grantee caring for 
them for the remainder of their 
lives will not be set. aside on the 
ground of mistake of the wife as to 
the nature and effect of the instru- 
ment, where it appears that several 
months before the deed was execut- 
ed she proposed to give the land to 
the grantee to board her and her 
husband for life, and the deed was 
twice read to her, and she was in 
the full enjoyment of her senses, 
and was a woman of education and 
experience in business, and of more 
than ordinary intelligence). 
Compare Loviolette v. Butler, 124 


Fenton, 8 


Pa. —Light Vv. 


170 A 653, 


Mich. 580, 88 NW 598 (where evi- 
dence was held not to raise ques- 
tion). 

[a] Omiggion of a _ revocation 
clause may he ground for setting 
aside a voluntary deed. jrant v. 
Baird, 61 N. J. Eq. 389, 49. A 150; 
Houghton — vy, Houghton, 34. Wun 
(N, Y.) 212. But see Valter v. Blav- 


, 195 Til, 610, 62 NE 499 (holding 
that the omission is merely a ceir- 
cumstance to be considered as bear- 


ing on, validity). 
a Summers v. Coleman, 80 Mo, 


fa] But where a person deeded a 
life estate only instead of a fee sim- 
ple as was intended, a person claim- 
ing under the grantee, after the lat- 
ter’s death, has only a right in 
equity to have the grantor converted 
into a trustee and decreed to exe- 
eute a deed in fee. Henley y. Wil- 
son, 77 N. C, 216. 
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ef the grantor that he was exeeuting a will or a 
power to manage land** But it has been held that, 
if deeds prepared hy a granter were not effective 
te carry out an oral agreement between the parties, 
which they supposed they were making effective, 
the deeds should be corrected, instead of bemg de 
elared void,** and the same rule applies with greater 
feree to deeds executed in pursuance of a wniiten 
agreement, although cancellation has been allowed 
where through mistake of the eonveyaneer the deed 
did not express the agreement ef the parties* 
But where a trust deed accomplishes in a general 
way the objecis which seem to have been desired, 
and there is no evidence that the instructions of 
the granter were not followed, a bill te set the in- 
Strument aside, on the ground that it did not con- 
form to the eranter’s directions, will he dismissed$* 
Nor is it sufficient ground te set aside a deed. that 
it is ineffectual to convey title as to part of the 
lands described therein, the grantee having aceepted 
such deed, but neglected to examine it#S And it 
is not cenelusive that the wife’s mame was inserted 
in a deed as grantee by mistake from the mere 
faet that her husband paid most of the purehase 
money. But it has been held sufficient to show 
that a husband’s name was placed in a deed as 
grantee or as a cograntee with his wife by mistake, 
where it is shown that he paid none of the econ- 
SR Carter v. Walden, 136 Ga. TQ2, | 
Wi SE 1047; Sempere v. Sanpair, 57 
Wash. 324, 187 P 368; Duniap v. Dun- 
Tap, 20 CanLJ 2€2 [rev § Ont. 141]. 
3S. Crodle v. Dodge, 88 Wash. 121. 
ISS P ss 
34. Root v. Snyder, 161 Mich. 200, | 
1261 NW 206. . 
Northwest Eeking ton impr. 
Co. v. Campbell, 28 App (D. C) 483, 
” “The Gifficulty attending the cor- 
rection of a deed or instrument car- 
Frying iImto effect = previeus paral 
agreement is obviated when it ap- 
Pears te have been prepared and exe- 
cated im pursuance of 2 written 
agreement. When it appears that! 
the instrument. imiended te give ef- 


Read, 


Newfound?. 287. 
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A 


Tex.—Gulf. ete, R. Ca vw. 
33 Tex. Civ. A. 352, 76 
sen v. Brown, (Civ. A.) 24 SW 274.) 122 P 135, 
See Gar © Davis, (Civ. A.) 135 SW 
710 (holdine that ordinarily a 
}camnet be rescinded solely because | notice of the recitals therein, “who 


Vv 
State Bank, 52 Wash. 
Huhenthal vy. Spekane. ete, 
£3 Wash. 677, 86 P 955. 

W. Va —Johnson 


Hale v. Hale, 62 x; Va. $09, 59 -SE| 
Newfoundl.—Dea_ ¥. ) 
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sideration and disclaimed any ownership in the 
property ;*° and where it is clearly established that 
by mistake of the grantor the wife of the grantee 
Was named im the deed as a eograntee, the mistake 
may be corrected? : ; 
(§ 145] e Signing in Ignorance of Contents. 
A person eannot avoid a deed exeeuted by him on 
the ground that he signed the same in ignoranee 
of its contents, where this is.dne to his own eare- 
lessness or negligence.*? . So, a person may not plead 
ignorance of the covenants of a deed executed. to 
him after it has been accepted and reeorded, as 
& ground for defeating the force and effect of such 
eovenants, in the absence of any. fraud practiced 
by the grantor preventing the grantee from fa- 
miliarizing himself with the deed,‘ parheularly 
where a considerable time has elapsed.** And one 
who is illiterate and unable to read cannot avoid 
a deed on this ground, where he did not require 
that it be read to him. But if a grantor unable 
to read requests that the deed be read to him, read- 
ing is essential to its validity.t® The deed must be 
read in a language that he ean understand ;** and 
its contents must be explained to him in sneh a 
way that he may comprehend the effect of his act.48 
ing. Where it is necessary that a deed 

be read, any misunderstanding of its effect result- 
ing from an error in reading will render it void- 


Fenn, } 112 P 185. 

SW 597; Gib-} | 44% Sisk vy. Caswell, 14 Cal. A 377, 
fa] Two years—A erantee in a 
Geed deed. chargeable with constructive 


but} remained indifferent as to its pre- 
free | cise provisions for about two years 
| after it was filed for record, may not 
Creek | defeat its covenants on the ground 
P 984; ) that he did/not know the Provisions 
R. Co./ thereof, and relied on the contract 
| of sale and on the supposition that 
; wv. | the corresponded therewith. 
SE 726; ) by A Caswell, 14 Cal. A. 377, 112 
2. 
45. Mass—Withinston vy. Warren, 
10 Mete 431. 


reasonably 


Wilson 
437, 100 


Tarehin, § 
E / 


fect te a written agreement is incon- 
Sistent with its terms there is 3a 
manifest 
ror.”  . Northwest 
ig Campbell, supra. 


or nasee v¥.. Gunning, T5 Md. 32, 
= Jaeger v. Whitsett, 8 Colo 
185. 

3S... Bader v. Dyer, 106 Tewa T1i5, 
77 NW_ 4288, 68 AmSR $32. 


40. Gilsss v. Bradford, 158 Ky. 662, 
167 SW $26; Weller v. Perry, 2 Ky. 
Op. S5i1. 3 

<i. O'Dell v. Browning, (lowa) 
iss NW $385. 

42. Alea —W. Vv. Matthews. 
i194 Als. 390, 68 S 67: Tomlinson yY. 


Watkins, TT Ala. 383: Dawson v. Bur- 
rus, 73.Ala. 131. 
D. C—Willey v. Stormont, 38 App. 


iowa —Van Sickles wv. Town, 53 
Towa 233, 5 NW 148; McHenry ¥. 
Day, 13 Iowa £45, $1 AmD 438. 
gs oa ope ¥. Sation, & Ky. On 

Dexter, ete, R. 


Me—Eldridse _y. 


aia < Fiaxhes: x Pant (A) 196 
a ey. Vv. 
SW 1065. 
Mont—Hennessy wi Holmes 46 
Mont_ 89, 95, 125 P 132 [quot Cre]. 
N, _Y—Witthaus v. Schack. 57 How 
Pr 310; Jackson v. Croy, 12 Johns 


427. 
Or—Powers v. Powers, £6 Or. 478, 
Oe hen ton Graham, 2 S.C 
—Pie v. : : 
Eq. 5982. 


equity io correct. the er/ 


Eekingten Impr. | 


Pr. Edw. Isl—Dee y. Knight, i Pr. 
Edw. Isl. £48, 452. 
v. Roy, 


pare Zuspann 
P 387, 388 _ (where. the 
“The intiffs 


cencernins 
did 
: the deed 


agree te pay the mori- 
Sage on the lots in Goodlaxid. The 
same fhing may be said. of every 
| Written contract which, by mistake, 
| con 
Sions on 


whieh the jes have 


CKan.) : 
court | 
complain ef the! 
| refusal of the court te imstruct the! N. 
jary the negligence of | 
| the defendants in signing a deed thai / 
mot express the contract of the! 
Parties If the defendants had read | 


ba. 


tains er omits to contain previ- 


he H=——Kimball y. Eaton, § N. H. 


N. Y.—Jackson v..Croy, 12 Johns. 
iti Hallenbeck v. Dewitt, 2 Johns. 


N. C.—Providence Tp. y. Kesler, 67 
Cc. 443. 


ard Watch Case Co.. $ LancLRev 25. 


M_ 576; Doe v. 


Millard, (= T 3 1 Robinson 


iffs did not therein| & J. Ont. Dig! i011. 


46. Jacksen vy. Hayner, 12 Johns. 
¥.) 469; Devereux v. MeMshon. 
108 N. C. 134, 12 SE 902, 12-LRA 
=: Hatton v. Fish, §-U. Cc Q B 
eae 

fa] Deaf and dumb grantor—The 


agreed, and which they intend shall} deed of a STantor who was deaf and 


be embraced in the contract... . Tt 
Was not errer for the court to re- 
H ae Thee Sive these instructions”). 

a construed. 
4983 of the Revised Codes provides 
that ‘a mistake of faci is a mistake 


hot caused by the neglect of a legal / 299, § AmD 187. 
the person mak-/v. Morrison, 27 Gratt. (68 Va.) 190 
The prevision of | (to the same effect). 


duty on the part of 
jing the mistake’ 
} Section 4883 is certainly net ambigu- 
;ous.. Its tenor 


fact may not he availed of by the 


Gumb and unable te read was held to 
be valid where it appeared that he 
aid not request that the entire deed 


—‘“Section | be read, bui asked as to the effect of 


& portion of it and was correctly in- 
fermed. Brown y. Brown, 3 Conn. 

See also Morrison 
Case, 2 Coke 3a, 76 


Lyons v. Van Riper, 26 N. J. 


47. Manser’s 


is that a mistake of | Reprint 392. 


one making the mistake, if the mis-/| Eg. 337: Ayotie v. Boucher, 9 Can. 


take he oecasioned 
@ legal duty. There can scarce! 


| any -question that failing to Tread | ing : 
| carefully a written instrument be by & woman 
|fare uttering the same_is a neglect | English, and 


jot a legal duty. Hennessy v. 
Holmes, 46 Mont $9. 94, 95,125. P 
| 182 tquet Cre] 


48S. Sisk vy. 


. erly. exp 
Caswell, 14 Cal. A. 377, sim 603. 


by the negleet of | S.-C. 460. 


[a] Deed by one not understand- 

English.—A trust deed executed 
who did not understand 
by her husband for the 
benefit of his mother, may .be set 
aside, the instrument not being. prop- 
lained. Schaper v. Schaper, 


For Ister cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 145-147] 


able at the option of the person deceived.t® 
Misrepresentation. Where the execution of an in- 
strument which the person signing did not intend 
to sign and did not know he was signing was pro- 
cured by a misrepresentation of its contents, he may | 
avoid the instrument, although he was able to read 
and did not read it, where he relied upon the mis- 


representation.°° 
[§ 146] 


49. U. S.—Hartshorn v. Day, 19) 
How. 211, 15 L. ed. 605. 

N. J—Suffern v. Butler, 18 N. J. 
Eq. 220: 

N. Y.—Jackson v. MHayner, 12 
Johns. 469. 

N. C—Devereux v. McMahon, 108 
N. C134, 12 SE 902, 12 LRA 205. 

Oh.—Truman v. Lore, 14 Oh. St. 
144. 

Pa.—Bixler v. Heilman, 44 Pa. 
Super. 603. 


Va—Taylor v. King, 6 Munt. (20 
Va.) 358, 8 AmD 746. 

Eng.—Pigot’s Case, 11 Coke 26b, 77 
Reprint 1177. 

Can.—Letourneau v. Carboneau, .35 
Gan: S. C: 110, 111. aeahoes 


Ont.—Owen v. Thomas, 
CoP. 383: 

“The authorities are clear that 
where a party executing a document 
cannot read or write except to sign 
his name, even when the document is 
in his own language, it is held not to 
be executed where there is either, 
(a) a request that the document shall 
be read by the party putting it for- 
ward, which is refused, or (b) where 
it is mis-read, or (c) where the con- 


tents are misrepresented.” Letour- 
neau v. Carboneau, supra. 
50. Ala.—Prestwood v. Carlton, 


162 Ala. 327, 50 S 254 (holding mis- 
representation as to what the deed 
eontains available at law); Leonard 
v. Roebuck, 152 Ala. 312, 44 S 390. 

Cal.—Togni v. Taminelli, 11 Cal. A. 
7, 103 P 899. 


Ind.—Kemery v. Zeigler, 176 Ind. 
660, 96 NE 950. 
Ky.—Kentland Coal, ete. Co. v. 


Elswick, 167 Ky. 593, 181 SW 181. 

Mich—McGinn v. Toby, 62 Mich. 
252, 128 NW 818, 4 AmSR 848. 

N. Y.—Wilcox v. American Tel., 
ete. Co., 176 N. Y. 115,°117, 68 NE 
153, 98 AmSR 650; Smith v. Smith: 
134 N. Y. 62, 31 NE 258, 30 AmSR 
617 [aff 11 NYS 630]. 

N. C—Turner v. Davis, 163 N.C. 
38,-79. SE 257. 

Okl.—Brown:v. Trent, 36 Okl. 239, 
249, 128 P 895. 

S. D.—Herreid vy. Chicago, .etc., R. 
Co., 38 S. D. 68, 159 NW 1064. 

W. Va.—Hale v. Hale, 62 W.Va. 
609, 59 SE 1056, 14 LRANS 221. 

Wis.—Loyd vy. Phillips, 123 Wis. 
627, 101 NW 1092. 

R. Co. .v.. Victor 


See Atlanta, etc., 
MPEY"E0 2°83 2S, 397, 76 SE 1091 
(holding that the grantee was 
estopped from claiming that the deed 
was other than as represented). 

But see Howatson v. Webb, [1908] 
1 Ch. 1, 4 BRC 642 (holding that, if 
a man executes a deed knowing that 
it is one which purports to deal with 
his property, it will not be sufficient 
for him, in order to support a plea 
of non est factum, to show that a 
misrepresentation was made to him 
as to the contents of the deed). 

“Where a person signs an instru- 
ment without reading it, the law will 
not permit him_ to introduce evi- 
dence that he did not know what it 
contained. The reason usually given 
is that he has been guilty of _negli- 
gence in not informing himself. But 
when the opposite party has been 
guilty of some positive fraud, has 
done or said something capable of 


proof which has prevented the maker | Pr 202. 


from informing himself, the instru- 
\ 


f. Mistake of Law. It is a general rule 
that a court of equity will not grant relief against 
a deed on the ground merely of a mistake of law,5+ 
in the absence of fraud, imposition, or undue in- 


trench any successful appeal on 


DEEDS 


fluence.°2. So it 


by the grantee, 


fsOeg) “O57 


has been held that mistake as to 


the legal effect of the deed is no ground for relief .5* 
But where a mistake was induced and encouraged 


and the grantor parted with his 


property. for an inadequate consideration, relief 
may be obtained.°* 
grant relief in the case of a deed which is exe- 


And a court of equity may 


euted to carry out an agreement, and by reason 


[§ 147] 3. 
Concealment—a. 


ment can be set aside for the fraud.”’ | 
Brown v. Trent, supra. 

[a] “Slight circumstances excus- 
ing appellant’s failure to examine the 
deed before accepting it are suf- 
ficient to prevent its being held, as 
a matter of law, that he was in- 
excusably negligent in. that regard 


fis part to the courts for redress. 
Boswick v. Mutual L. Ins, Co., 116 
Wis.: 392, 89 NW 538, 92. NW. 246, 
67 LRA. 705.” Loyd v. Phillips, 123 
Wis. 627, 630, 101 NW 1092. But 
see McAdams y. McAdams, 80 Oh. 
St. 232, 241, 88 NE 542, 544 (where 
the court said: “A person of or- 
dinary mind cannot be heard to say 
that he was misled into signing a 
paper which was different from what 
he intended, when he could have 
known the truth by merely looking 
when he signed’’). 

[b] Where one who was deaf and 
unable to read or write (1) signed a 
deed without knowing its contents, 
but relied upon his wife, with whom 
he had contracted, to transfer a cer- 
tain estate in his land to her, and 
she took advantage of his infirmity 
and illiteracy and had a _ different 
deed drawn up, it was held that the 
grantor was not guilty of negli- 
gence in so signing. Carbine v. Mc- 
Coy, 85 Ga. 185, 11 SE 651. (2) Also 
there is a mistake of one party ac- 
companied by fraud or inequitable 
conduct of the other party, constitut- 
ing good ground for reformation. of 
the instrument, where the grantor, 
who could not read or write, de- 
pended on his son, the grantee, in 
preparing the description of the land 
in the deed, and the latter concealed 
the fact that the deed conveyed more 
than the grantor intended to convey. 
Welch v. Welch, (Ark.) 200 SW 139. 


51. U. S—Hamblin y. Bishop, 41 
Fed. 74. 

Ga.—Fergerson vy. Fergerson, Ga. 
Dec. 135. 

Ind.—Ruby v. Ewing, 49 Ind. A. 
520,97 NE 798. 

Towa.—Pierson v. Armstrong, 1 


Iowa 282, 63 AmD 440, 

Okl.—Campbell v. Newman, 51 Okl. 
121, 151° P.602. 

But see Hamilton v. Havercamp, 
37 Okl. 41, 130 P 259 (holding that, 
where parties to a deed are uncer- 
tain as to what estate the vendor has 
taken under the statutes of descent 
and distribution, and the land is con- 
veyed under agreement that, when 
the law is settled, the vendor shall 
be paid such proportion of the price 
as his interest bears to the entire 
title, this is not a mutual mistake 


Sowa ne: within Comp. L. [1909] § 
Va.—Osburn vy. Throckmorton, 90 


Va. 311, 18 SE 285. 

Wis.—Kyes v. Merrill Furniture 
Co., 92. Wis. 32, 65 NW 735. - 

fa] Ignorance of dower right in 
property conveyed has been held not 
sufficient ground to set aside a deed. 
aa v. Conway, 9 Lea (Tenn.) 


52. Stover v. Poole, 67. Me. 217; 
Busiere v. Reilly, 189 Mass. 518, 75 
NE 958; Eysaman_ v. Nelson, 79 Misc. ; 
304, 140 NYS 183; Wetmore v. Hols- 
man, 14 AbbPr (N. Y.) 311, 23 How | 


{a] Thus, where a person entitled 


of mistake as to its legal effect fails to conform 
to or effectuate such agreement.®* 


Fraud,°® Misrepresentations, and 
In General. Fraud vitiates all 


to a large property conveyed the 
whole of it in return for the release 
of a small portion in ignorance of 
her rights, the conveyance which was 
induced either through the fraud or 
gross negligence of her attorneyein 
permitting her to consent to claims 
set up by her adversary with knowl- 
edge that they were unfounded will 
be set aside. Eysaman v. Nelson, 79 
Mise. 304, 140 NYS 183. 
lowa.—Gerald v. Elley, 45 


26 SW 805, 16 


‘Iowa 322. 


Ky.—Neel v. Neel, 
KyL 193. 
sir Y.—Dupre y. Thompson, 4 Barb. 
279. 

Or.—Ames y. Moore, 54 Or. 274, 101 
P 769. 

Tex.—Irvin v. Johnson, 56 Tex. Civ. 
A. 492, 120 SW 1085. 

Va.—Harrison. v. Middleton, 11 
Gratt. (52 Va.) 527. 

See Hopkins v. Mazyck, 10 S. C. 
Eq. 242 (where a young man of in- 
temperate habits was prevailed on 
to execute a deed of his property to 
his mother, brother, and sisters, re- 
serving a life estate to himself, with 
the understanding that the object of 


| the conveyance was to protect his 


property, and not to deprive him of 
the right to control and dispose of 
it by will, and the deed contained no 
power of revocation, and there was 
no undue influence exercised in pro- 
curing it; and it was held that the 
Ph ae was valid and irrevoca- 

e). 

But see Manfredo v. Manfredo, 191 
Ala, 322, 68 S 157, 160 (holding that, 
where the deed was the expression of 
a pure gratuity, “it would be in- 
equitable for the grantee to retain a 
gift based in part upon the donor’s 
clearly proved misapprehension of its 
legal effect’); Kerr v. Couper, 5 Del. 
Ch. 507 (where it is held that a vol- 
untary conveyance in trust for the 
benefit of the grantor and his heirs 
may be set aside in a friendly suit 
brought for that purpose); Wholey 
v. Sullivan, (N. J.) 103 A 375 (hold- 
ing that, although there was no fraud 
or undue influence, a conveyance 
made by an aged, infirm, and ignorant 
grantor, under an erroneous impres- 
sion of its legal effect, created by 
independent advice on which she 
might and did rely, would be set 
aside on convincing proof of such 
facts); Komegay v. Everett, 99 N. C. 
30, 5 SE 418 (holding that in case of 
a mutual mistake of law a court of 
equity may correct it). 

54. Boles v. Hunt, 77 Ind. 355. 
See Bronson v. Leibold, 87 Conn. 
293, -87 A 979 (holding that a 
vendee of land who, believing that he 
had forfeited his rights without con- 
sideration, quitclaimed to the vendor, 
and shortly thereafter tendered the 
amount due and demanded a convey- 
ance was entitled to a cancellation 
of the deed, whether or not the mis- 
take was mutual, and whether it was 
one of fact or of law); Thompson 
v. BE. I. Dupont Co., 100 Minn. 367, 
111 NW 302 (holding fraud not 
shown). 

55. McCord v. Bright, 44 Ind. A. 
575, 87 NE 654; McGraw v. Muma, 
164 Mich. 117, 129 NW. 20; Sparks v. 
Pittman, 51 Miss. 511. 

56. Misrepresentations and fraud 
as und for cancellation see Can- 


tne 
cellation of Instruments §§ 23-34, 
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contracts, and a deed procured by such means will 
be set aside? At common law the fraud which 
could be asserted to avoid the deed must relate to 
its execution,** such as a fraudulent misreading,’ or 
‘the obtaining of such an instrument as the grantor 
did not intend to give.*” Hence fraud going to the 

consideration could not be availed of.** 
[§ 148] b. Necessity and Character of Mis- 


57. U. S—Wage v. Herbert, 215; Pttasts aunt v. Dodge, 99 Wash. 
U. S. 546, 20 SCt 218, 54 L. ed. 321/121, 163 P 986; Cook v. Skinner, 
[aff 19 OkL 525, 92 P 250]; Smith} Wash. 317, 97 Pp 224; Jones v. Steel- 
y. Richards, 12 Pet. 26, 10 L. ed | man, 22 Wash. 636, 61 P 764 
42; Moore v. Sawyer, 167 Fed. 826. | W. Va-—O’Connor v. O'Connor, 45 
Mastin v. Noble, 157 Fed. 506, 85 CCA| W. Va. 254, 32 SE 276. 

98; Blackburn v. Wooding, 56 Fed.| Ont—Stevenson v. Cameron, 10 
545, 6 CCA 6 [rev 49 Fed 902]. | OntWR 432. 

Ala—Kirby v. Arnold, 191 Ala. 263, | fal a deed by fraudu- 
68 $ 17; Johnson v. Cook, 73 Ala. | lent means will ay a good ground for 
537. ) setting it aside. Rising v. Gibbs, 3 

Ark —Crabtree y. Bradbury, 13 SW | Cal. Unrep. Cas. 506, 20 on 589; Ritter 
935; Strawn v. Norris, 21 Ark. 80. |v. Ritter, 42 Mich. 108, 3 NW "284. 

Cal.—Fieg yv. Gjurich, 163 Cal. 746, | [b] a deed for the 
127 P 49; Vica Valley, ete, R. C ‘purpose of over-reaching an execu- 
Mansfield, 84 Cal. 560, 24 P 145; | tion is not such fraud as will render 
Still v. Saunders, 8 Cal. 281. the instrument void where it would 

Fla.—Bryson v. Bridges, 51 Fla |have been valid if correctly dated 
Patterson vy. Bodenhamer, 31 N. © 
Ga—dJones v- 134 Ga. 96. 


395, 41 & 28. 
McElroy, 
857, 68 SE 729, 127 AmSR 276. 58. Mordecai v. Tankersley, 1 Ala. 
Tll.—_Castle vy. Kemp, 124 Ill 307,|100; Huston v. Williams, 2 Blackf. 
16 NE 255. (Ind) 172, 25 AmD 484; Franchot v. 
Ind.—Westphal v._ Heckman, 185| Leach, 5 Cow. (N. Y.) 506 Chester: 
Ind. $8, 113 NE 299: Carver y. Carver,| man v. eearaee 5 Johns.. Ch. (N. 
97 Ind. 497; Bishop v. Redmond, 33 | 30, 9 AmD 265; Williams v. Fd } 
Ind. 157; Berry vy. Anderson, 22 Ind. cae: 604, 608, 12 Oh. Dec. (Reprint) 


been injured. 


36; Dunker v. Calahan, (A.) 113 NE 3 

15. ; “At law, the consideration of 2 
lowa—McMichael v. Johns, %33| specialty could not be. disputed, and 

Iowa 696. fraud antecedent to the execution of 


Ky. vy. Davidson, 74 


—Combs SW | the instrument, and entering into the 
261, 54 KyL 2528; Pribble v. Hall, 12 


motives and inducements which lead 


Bush 61. thereto, is excluded by the presump- 
Me.—Woodman vy. Freeman, 25 Me.|tion of consideration. Such fraud 

531. only as rendered the specialty abso- 
Md—Goodwin v. White, 59 Md. | lutely void and incapable of ratifica- 

503. tion except by re-execution, which so 
Mass.—Wall v. Hickey, 112 Mass. | affected the instrument that it might 

$74. be said to be not the act of the party, 
Mich.—Berry v. Whitney, 40 Mich.| could be alleged against it at law.” 
5 Williams v. Mears, supra. 


o. 

Minn. —Farr v. Dunsmore, 26 Minn. 
437, 31 NW 858; Miller v. Sawbridge, 
29 Minn. 442, 13 NW 671. 

Miss—Webb v. Webb, 99 Miss. 234, 
54 $ 840; Johnson v. Hall, 87 Miss. 
667, 409 S 1. 

Mo—Summers v. Abernathy, 234 
Mo. 156, 165, 136 SW 289 [cit Cyc]; 
Derby v. Donahoe, 208 Mo. 684, 106 
red 622; Turner v. Turner, 44 Mo. 

a. 

Nebr. ermetsotg sd Randall, 92 

v. Seine, 18 N,. J. 1. 


Nebr. 722, 141 NW 2 

N. J.—Obert 
12; Roberts v. Tompkins, 75 N. 3. Eq. 
576, 13 A % Armstrong v. Arm- 
strong, 19 N bs Eq. 257. 

N. ¥.—Marden v. Dorthy, 160 N. Y. 
29, 54 NE 726, 46 LRA 694 [aff 12 
App. Div, 188, 42 NYS $27]; Brice v. 
Brice, 5 Barb. 522; Jones v. Jones, 
40 Mise. 360, 82 NYS 325; Hail v. 
Perkins, 32 Wend. 626. 

N. C.—Hodges y. Wilson, 165_N. C. 
323, #1 SE 340; Braddy v. Elliott, 
146 N. C. 578, 60 SE 507, 125 AmSR 
523, 16 LRANS 1121. 

OklL—Rumbaugh vy. Rumbaugh, 29 


. Franchot. vy. Cow. 
CN. YY) 506. 
60. Prestwood vy. Carlton, 162 a 
327, 50 $ 254; jane v- Leach, 5 
Cow. 6 sed 

61. Til rieaman 
acher, 69 Ill. A. 117. 
we oj —Rogers v. Colt, 21 N. 


WN. Y.—Belden vy. Bag: 2 N,iXo 
Super. 466; Slocum v. pard, 8 
Wend. 615; Jackson v. Hie + Cow. 
290; Franchot v. Leach, 5 Cow. “gen 

N. C—Gwynn v. Hodge, 49 ~- 
16%; Nicholls v. Holmes, 46 WN. 
260: Gant v. Hunsucker, 34 N. C. 254, 
55 AmD 408; Canoy v. Troutman, 29 
N. C2155: 

Oh.— Williams 
604, 12 Oh. ik 

62. 1—Wilcox vy. 
Cal. 621, 155 P 95; Gutierrez v Brink 
arway 2 Cal. Unrep. Cas. 232, 1 P 
Ti. joraiah vy. Pittenger, 20% Til. 


582, 70 NE 6 
Kan.—Grindrod v. Wolf, 28 Kan. 
292, 16 P 691. 
N. ¥.—Ches 


4 


v. 


ER I a ER OR RE a Sn ae RE daar aes i aan 
oe 


v. 


OkL 445, 125 P 937. terman vy. Gardner, 5 
Or.—Parrish vy. Parrish, 323. Or. | Johns. i 20, "9 AmD 265. 
486, 54 P 252; pence v. Langell, 17 N. —Fulton v. Loftis, 62 N. © 


Or, 220, 20 P'286 

Pa.—Wagner e Fehr, 211 Pa. 435, 
60 A 1043, 3 AnnCas 608; Mortland 
v. Mortland, 151 Pa. 593, 25 A 150; 
Cornelius v. Jahn, 25 PittsbLeg INS 


392. 
ae Statements after the making 
and execution of a contract of sale 
are not grounds for rescission, Maney 
v. FOE ere 3 Humphr. an} 247. 


171; Kingsland v. Cavanagh, . Ala —Craft v. Moon, 745.8 202. 

PitishLegINS 37%, 15 YorkLegRec 2. Ky.—Howard v. McCollam, 2 Ky. 
Tenn.—Stephens y.., Osborne, 107) Op. 516. © 7 : 

Tenn. 572, 64 SW 902, 89 AmSBR 957; Me—tLarrabee v. Larrabee, 34 Me. 

McAdoo ¥. Sublett, 1 Humphr, 105; | 477. 

Stevens v. Ozburn, 1 Tenn. Ch. Nebr—Miller vy. Bradford, #20 

212. Nebr. 167, 112 NW 994. 
Tex.—Moreland v. Atchison, 19 Tenn —Greeno v. Ellas, 1 Tenn. Ch. 

Tex. 202: Cecil vy. Henry, (Civ. A.)| A 165. 

92 SW 216. Tex—James v. Stratton, (Civ. A.) 
Va-—BShepherd v. Henderson, 2) 2023 SW 226. 


Gratt. (44. Va.) 267. “In order to establish a case of’ ex 
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representation. A deed cannot be avoided by rea- 
son of fraud subsequent to or independent of the 
transaction in which it was given.** There must 
be proof of acts or representations on the part of 
the grantees or their agents which were deceptive 
and false,** and the person seeking relief must have 


It is essential that the misrepre- 


false representation it is not neces- 
sary that something which is false 


| should have been stated as if it were 


o 


true. If the presentation of that 
which is true creates an impression 
which is faise, it is, as to him who, 
seeing the impression, seeks to profit 
by it, a case of false representa- 
2 get Roberts v. Tompkins, 75 

N. J, Eq. 516, 579, 72 A’ 5035: 

[a] The right to relief will not be 
affected by the fact that the words 
used in furtherance of the fraudulent 
purpose were not directly addressed 
to the person whom it was intended 
te defraud, provided the necessary 
elements exist which weer: <3 
wise authorize the court 
bit vy. Brown, 62 Kan see, on P P 
599. 

{[b] A mere intention by the 
grantor to make a different deed is 
not fraud which will render a deed 
void unless he was deceived by the 
grantee. Swisher v. illiams, 
Wright (Oh) 754 

[ec] Mental The ex- 
istence of an unexpressed mental res- 
ervation of the grantor of 2 convey- 
ance reserving a life estate, that she 
could, at any time, avoid its effect if 
she desired, as if it were a2 bequestin 
will, is not evidence that it was pro- 
eured by fraud, such idea bemg a 
mistake of law on her part not in- 
duced by the grantees. Craft v. 
Moon, east pe S$ 3902. 

64. Conklin, . 169 


Uv. Ss. ¥. 
Wak. 177 lat oa Fed. 55, 100 CCA 
liL—Krankowski vy. Knapp, 263 Iii. 
1832, 103 NE 1006; Jones v. Foster, 

175 Ill. 459, 51 NE 862. 
TE em ge ey v. Hill, 77 lowa 
K 


ey v. C. N. Nelson 
66 Minn. 400, 69 NW 


v. Newby, 212 Mo. 471, 


N. 
112, 

5 Pech Atk ¥ Ash, (Civ. A.) 194 
SW 465. 

“Fraud being infinite, chameleon- 
hued, protean-shaped, no court of 
equity has ever been so unwise as to 
give rope to fraud-doers by laying 
down a hard-and-fast definition of it, 
thereby enabling scamps to work at 
will outside the lines of the defini- 
tion. To the contrary, fraud is left 
undefined except in the most flex- 
fble general way, so that it may meet 
the mould and pressure of the facts 
of the concrete case. But there can 
be no fraud of a grantee against a 
grantor in the sense of a court of 
equity unless there are a omis- 
sions and concealments which involve 
a breach of legal or eauitable duty. 
trust or confidence, justly reposed’ 
and are injurious to the grantor or br 
which ‘an undue and unconscientious 
rar i Se wel ba eet 5 ora i {i 
Story’s Sec. ; How- 

“ Scott, 225 Mo. 685. 712, 125 
Sw fisey. ‘tf 


Lée y. Lee, 253 Mo. 599, 
612. 167 SW 16020 
a. hus- 


{a] Diustration —Where 
band alone conveyed land with a 
ped Mae against encumbrances, a 
uent B sig 5: in procuring the 
ecution o quitclaim deed by hus- - 


“For later cases, developments and changes in the law see curnulative Annotations, same title, page and note number. 
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sentations be material,®* although they need not be 
the sole inducement to the transaction,®® and re- 
And if both parties 
had equal knowledge or means of information as to 
the particular fact or facts claimed to haye been 
misrepresented, equity will not interfere,®* but this 
latter rule does not apply where the person seeking 
relief is at a disadvantage,®® or has not equal means 
of information,’® or where the representation is the 
positive affirmation of a fact within the knowledge 
of the person making it;’4 nor does the rule re- 
quire that the person imposed upon use a high 


lied upon by the grantor.* 


band and wife, was not guilty of 
fraud, as against the husband, be- 
cause he concealed and misrepre- 


DEEDS 


the intervening 
| 


to be weighed carefully by the trial | 
court in determining whether fraud | 
Was practiced, and, if so, whether | 


sented to him the increased value of | the purchaser relied upon fraudulent | 


the land, 
bound by his covenant to procure a} 
release of the wife’s dower. Crow- 


ley v. C. N. phi ace guumver Co., 66 144 NW 43 


Minn. 400, 69 NW 3 

65. Colo. See etinee “County Land 
Impr. Co. v. Cowan, 5 Colo. 320. 

Ill.—Prentice v. Crane, 234 Ill. 302, 
84 NE 916. 

Mo.—Warren v. Ritchie, 128 Mo. 
311, 30 SW 1023; Smith y. Dye, 88 
Mo. 581 [aff 15 Mo. A. 585]. 

Tex.—Janes v. Stratton, (Civ. A.) 
203 SW_ 386. 

Va.—Beckley v. Riverside Land Co., 
23 SE 778. 

[a] A misrepresentation as to 
matters of collateral inducement is 
not ground for relief. Noel v. Hor- 
ton, 50 Iowa 687. 

{[b] If the representation was not 
an inducement to the purchase, it 


will not be sufficient to authorize a) 


rescission. Winston v. Gwathmey, § 
B. Mon. (Ky.) 19. 

66. Stoker v. Fugitt, (Tex. Civ. 
A.) 113 SW 310. 

[a] Where some of the represen- 
tations made were true and others 
false, if the latter are sufficient to set 
aside the sale and it appears that 
they might and did influence the ven- 
dor in the disposition of the land, the 
sale may be canceled. Stackpole v. 
Hancock, 40 Fla. 362, 24 S 914, 45 
LRA 814. 

67. Ill—Van Gundy v. Steele, 261 
Til. 206, 103 NE 754; Young v. Young. 
113 Ill. 430. 
256 Ill. 610, 100° NE 154 
that a deed will be set aside where 
the grantee fraudulently represented 
that a certificate of deposit with 
which he paid the price represented 
a deposit of money in the bank, al- 
though the grantor, before deliver- 
ing the deed, also went to the bank, 
and was informed that the money 
was on deposit). 

Iowa.— Quigley v. Quigley, 115 
pig 1112; Stout v. Merrill, 35 Towa 
ona -—Henning v. Henning, 5 Ky. 

p 

Mo.—Smith v. Dye, 88 Mo. 581 [aff 
15 Mo. A. 585]. 

Pini pape roped v. Potter, 3 Humphr. 

Tex.—Janes v. Stratton, (Civ. A.) 
203 SW 386; Camp v. Smith, (Civ. A.) 
166 SW 22; Calhoun y. Quinn, (Civ. 
A.) 21 SW 705. 

eoteoee aa v. Riverside Land Co., 
23 SE 77 

W. Wa irekdy pucker v. Laidley, 33 
W.Va. 624, 11 SE 39. 

“Must be material to the contract 
or transaction which is to be avoided, 
and ‘must be made by one who either 
knows them to be false or else, not 
knowing, asserts them to be true, and 
made with the intent to have the 
other party act on them to his in- 
jury, and such must have been their 
effect.’ Evatt v. Hudson, $7 Ark. 
265, 268. 133 SW 1023. 

[a] “The fact 


ask 2 peerhoner of 
land makes an ex ition of it be- 


fore purchase does not necessarily 


preclude him from claiming fraud 


and a reliance upon it. His making 


of an examination is a circumstance | 


ted 


| 


See ‘Koebel Vv. Doyle. | Funded Debt v. 
(holding | 172. 


itself, prevent a finding of fraud.” 
Rudolph v. ae 124 Minn. 24, 26, 


[b] his’ rule applies: (1) Where) 
ample opportunity to examine the |} 
property is afforded the parties. Mil- 
ler v. Craig, 36 Tl 109. (2) Where} 
the grantee assisted in the survey 
and could easily have ascertained the 
number of acres. Wier v. Johns, 14 
Colo. 493, 24 P 262. (3) Where the 
vendee relied on the statements of 
one who negotiated the purchase for 
him, Walker v. Casgrain, 101 Mich. 
604, 60 NW. 291. (4) Where the 
grantee fraudulently represented that 
the property had been sold for taxes, 
that the title was worthless, and that 
there were no buildings on the land, 
and the true value of the land could | 
have been discovered by the grantor 
by inquiry or inspection. Carlton v. 
Rockport Iee Co., 78 Me. 498, 2 A 
676. (5) Where one had full oppor- 
tunity to examine the goods in ex- 
change for which he conveyed the 
land. .Adams v. Pardue, (Tex. Civ. 
A.) 36 SW 1015. 

68. U. S—Hoyt v. Hanbury, 128 
U. S. 584,°9 Sct 176, 32 L. ed. 565. 
But see Tuthill v. Babcock, 24 F. Cas, 
No. 14,275, 2 Woodb. & M. 298. 

Ark.—McDonald v. Smith, $5 Ark. / 
523, 130 SW_ 515; Cherry v._ Briz-} 
| zolara, $9 Ark. 309, 116 SW 668, 21 
LRANS 508. 

Cal.—Robins v. Hope, 57 Cal. 493; 
Younger, 29 Cal. 


E gas .—Wier v. Johns, 14 Colo. ante! 
24 

Til. B- ee v. MeCracken, 245 Ill. 
551, 92 NE 355; Miller v. Craig, 36 | 
Tl. 109. 
eka Rae v. Quigley, 115 NW 

Kan.—Patterson v. Galusha, 53 
Kan. 367, 36 P 737. 

Me—Carlion v. Rockport Ice Co.,| 
78 Me. 49, 2 A 676; McCobb vy. Rich-| 
ardson, 24 Me. 82, ‘4 _AmD 374. 

Mich.—Parsons Vv. Detroit, etc., R. 
Co., 122 Mich. 462, 81 NW 343; Walk-| 
Fas Casgrain, 101 Mich. 604, “60 NW | 

Miss.—Horn v. Beatty, 85 Miss. 
504, 37_S 833. 

N. ¥.—Stevens v. New York, 46) 
N.Y. Super. 274 [aff 84 N. Y. 296]. 

Pa.—Rollins v. Railroad C€o., 35 
PittsbLegJINS 154. 
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degree of eare or the best of judgment.*2 The fact 
that the grantor is induced to execute a deed to- 
one person in the belief that another is the grantee 
is not in itself sufficient to show fraud, so it has 
been held that the mere fact that a deed as executed 
runs to a person other than the one contemplated 
by the grantor will not constitute fraud justifying 


of a court of equity where the 


grantor intended to alienate all of his interest in the 
property for a certain price.‘ Applying these prin- 
ciples, fraudulent misrepresentation or concealment 
of material facts in respect to the title™> to the 


162 SW 34. 

Wash- a Mceulion vy. Rousseau, 40 
Wash. 497, 82 P $83. 

WwW. et v. Poteet, 62 W. Va. 


since the husband was/ representations; but it does not, of | 231, 57 SE 81 


[a] The cule applies, although the 
deed sought to be canceled is a quit- 
claim. Severson vy. Kock, 153 Iowa 
343, 140 NW 220. 

{[b] Where a representation is 

made of a fact which is not an 
| opinion, and is peculiarly within the 
| knowledge of the person making it, 
the person receiving it and acting 
thereon in executing a deed has an 
absolute right to rely on the truth- 
fulmess thereof, and is not required 
to seek means of information to de- 
termine its falsity, although such 
means are available. Evatt v. Hud- 
son, 97 Ark. 265, 133 SW 1023. 


72. Sparrow v. Wilcox, 272 HL 
632, 112 NE 296. 

73. Hail v. Bolien, 148 Ky. 20, 
145 SW 1136, eanGasistsi "436: 


Crowley v. C. N. Nelson Lumber Co., 
66_ Minn. 400, 69 NW 321. But see 
Robinson v. Richards, 2098 Mass. 295, 
95 NE 780 (holding that, where a 
grantor’s deed was executed in re- 
liance on the false representations of 
an agent that he was interested in 
the matter solely for a certain per- 
son, for whom he was acting, when 
in fact he was acting for himself and 
a different person, in whose name the 
deed was taken, this constitutes such 
a fraud upon the grantor as to en- 
title him to avoid the deed). 

7% U.S. v. Payette Lumber, etc, 
Co., 193 Fed. 881. 

Frederick, 


75. Ala——Hartley 

191 Ala. 175, 67 S 9383. 
Ark—Gammill y. Johnson, 47 Ark. 

335, 1 SW 610 


v. 


Til—MeCormick v. Miller, 102 Ti. 
208, 40 AmR 577. 

Ind.—Robinson v. Reinhart, i37 
| Ind. 674, 36 NE 519. 

eens v. Stilson, 38 Kan: 
302, 16 P 67 

Ky. See eeny v. Johnson, 2 Bibb 


12, 4 AmD 666; Henderson y. Fahey, 


7 KyL 290, 292, 13 Ky. Op. 692. 

og OR ET v. Wall, 168 
Mass. 333, 47 NE i3 

Minn. —teathewnse y. Hulett, 52 
Minn. 448, 54 NW 486. 

it ame vy. Sinock, 61 Mo. 
My t—wWilliams v.. Mattocks, 3 Vt 
Wash. jae v. Aiken, 77 
Wash. 249, 137 P 487. 

{a] Concealment of fact as to 


title—Where one who holds under 


Tex—Adams vy. Pardue, (Civ. A.) ir: trust deed, which owing to a de- 


36 SW 1015. 

Va.—Grant v. Harris, 116 Va. 642, 
82 SE 718, AnnCas1$16D 1081; Sim- 
mons v. Palmer, $3 Va. 389, 25 SE 6; ; 
ees. v.. Riverside Land Co., 23 

id. 
Can.—Bell v. Macklin, 15 Can. S. C. 


576. 

69. Stack v. Nolte, 29 Wash. 188, 
69 P 753. 

70. Smith v. Richards, 13 Pet. 


(G.. S.), 26, 10 L. ed. 42; Matlack v. 
Shaffer, 51 Kan. 208, 32 P $90, 37] 
AmSR 270. 
71. Ala—Hartley Frederick, | 
Ast 5 a 175, 67 S 983. ; 
Wwa.—Severson v. Kock, 153 Iowa | 

33, Yio NW 220. / 


Tex.—Hammel v. Benton, (Civ. A.) | 


[Ws 


ect therein conveys only a life 
estate, sells the land to another by 


a deed purporting to carry the fee, 


and conceals the fact of this defect, 
the deed will be set aside. Alston Vv. 
Maxwell, 16 N.C. 18 

{b] If representations are honest- 
ly made by the grantor and no means 
to inspire confidence in the title or 
induce the purchase are used, the 
price paid cannot be recovered back 
by the grantee on failure of the title. 
Botsford vy. Wilson, 75 Ml. 132. Com- 
pare Cochran v. Paseault, 54 Ma 1 
(where the srantors on acquiring 
title tendered a conveyance to the 
grantee, which he refused to accept, 
and it was held that the first con- 
veyance would not be rescinded). 


230 [186.5. 


property conveyed, its situation’ character,” 

tity,’ or value, whether the act is that ° 
grantor” or the grantee,’ may be ground for set- 
ting aside a deed. Again misrepresentation or eon- 
cealment of facts inducing a hasty transfer of the 


property may be sufficient.” 


{§ 149] ¢. Intention and Knowledge, It is not 
necessary that the perpetration of a fraud be will- 
ful and intentional to authorize relief in equity,” 
and, according to the weight of authority, a ma- 
terial misrepresentation, upon the face of which 
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the | making 
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deed aside without regard to whether the person 
the representation knew it to be true or 
false,** although in some jurisdictions it is held 
that, to authorize a court of equity to set aside an 
executed deed, it must appear that the person mak- 


ing the statement knew or believed it to be pacer 


a person relies and acts, is ground for setting a 


76. Dyer vy. Black, 13 How. 
(U, §.) 220, 14 L. ed, 124; Pendarvis 
v, Gray, 41 Tex, 326. 

Keller v, Feldman, 70 


77. Hur 
217, 24 NYS 179 [aff 144 N. Y. 623 
mem, 39 NI 492 mem], 

78. Armour v, Lose 5 Ala, 317; 


Ruffner v. Ridley, 41 Ky, 165, 4 Kyl 
ri Upshaw vy. Debow, 7 Bush (Ky.) 

{al Where parties agree to an 
abatement of 6 on account of an 
unknown deficit from the estimated 
quantity, an allegation of fraud is 
oe sustained. Hofman v, Keane, 54 

ed, f 

{b] Words “more or less” in a 


conveyance when referring to the 
amount of land conveyed do not pre- 
clude the court from rectifying rmis- 
takes or fraud,. MeCoun v, Delany, 
% Bibb. (Ky.) 46, 6 AmD 625; Shipp 
¥, Awann, Z Bibb (Ky.) 82. Compare 
Lovell v. Chilton, 2 W. Va, 410 
(where such expression in connection 
with surrounding circumstances was 
held to show that the quantity was 
not misrepresented), 

[ce] Disputed ec —'We know 
of no rule of Jaw or principle of 
equity which would countenance mis- 


representation or deceit as to the 
extent of the subject-matter where 
the title to that subject-matter is 
contingent any more than where er 


title i# certain. In either event, 

the deception is intended to and Aas 
result in the giving of an uncon- 
acionable advantage, and in the mak- 
ing of 4 conveyance which otherwise 
would not be made, the culpability is 


the same,’ Chilber vy. Aiken, 77 
Wash. 249, 254, 137 BP 487. 


bowies % Barber, 14 lowa 71 
46 NW 497; Dolan v, Cummings, 116 
APP, Div, 187, 102 NY® 91 fa 193 

Y, 64% THEN, 46 NE 1123 men) ; 
Boek y, Nolan, 56 Or, 229, 107 P 649: 
Hoerling v, Lowry, 58 Wash, 426, 108 


[a] Mere pausive silence has been 
dlalinghiahee hs from active concenle 
ment, it having been held that the 
former, without fraudulent purpose 
and in the absence of some confiden- 
tial and fiduciary relation, is no 
round for sétting aside 4 deed, 
EE Bi ho Y. Laidley, 44 W, Ya. 


Bi 29, 
HeeMudeill Min, Co, 

Watrous, 61 Wed, 163, 9 CCA 415, 

IiL—Vooth ¥, Amithy, 147 Jil, 370, 
7 NH 610 {aff 18 IN 266 

Me,—iradley v, Chase, 24° Me, 11, 

Mo—Morley vy, Warrah, 167 Mo. 
14, 66 BW 942, 

‘wt, J—Perkins ¥, Partridge, 40 
N, J, Bq, 82, 

Va—Wilson yv, Carpenter, 91 Va, 
183, 21 8H 24%, 40 Amen 824, 


81, VU. 8. Copeland v, Burtis, 6 
¥, Cas, No, 4,208, 
gee Ormaby v. Budd, 72 tows 
ie Havin v, Reed, b BW bbA, 9 
Ky! + 562, 

by Pig Ld hl y fc of, pe Nebr, 
271, 36 NW $414, % Am 

N, Jicketine v, Aorpkins, 13 
a iq, H2, $F A_ 1075: Peet v, De 
Arnaud, 47 MN. J, bas 7 pe, 21 A 118 
aft 49° NS, J, Ty, 246 4 A, nina) 
orrey Vv, Vuek, N. J. Ba 

Wath stack v. Nolte, by Wash: 


ornare 


118, 69 P 753, 
aj FE pe ge ro of discovery of 


ites (1) may be a suf- 
ficient ied for setting azide “a 
deed, an v, Bweeny, 109 Fed, 
712, 48 € oye 12; Daniel v. Brown, 23 
Fed, Ag! Gruber v. ‘Baker 0 Nev. 
454, 23 eo ee 2B 202; * Smith v. 
Beatty, 27 N. ©.°456, 40 “AmD 435. 


(2) But the fact that a Valuable min- 
era) deposit is discovered soon after 
the purchase is not ground for rescis- 
sion, where it does not appear that 
the grantee knew the ies, Retere 
purchase, Bean v, Valle, 2 Mo. 

Compare Burt v, Mason, 97 Mich. 127, 
56 NW 265. (3) Bo concealment of 
the fact of the discovery of phos- 


phate has been held Me EL 
Stackpole v, Hancock, 40 Fla, 462 
§ 914, 45 LRA 614, (4) The HM 


is true of the discovery of a salt 
spring and the concealment ea the 
fact by the v. 
Bates, Bibb amare 47, 4 ‘Amd G17. 

82, See cases infra this note. 

{a] TWlustrations—In this class of 
cases are included: (1) Misrepresen- 
tations creating a fear of arrest, 
Wood v, Lambert, 85 lows 580, 52 
NW 515; Clement v. Buckley Mer- 
cantile Go., 172 Mich, 243, 137 NW 
657, (2) Mg eo injury, “Williams 
v, Williams, 64 Md, 371; Kuelkamp v. 
Hidding, 1 Wis, con, "(B) That the 
proper y is subject to the collection 
of certain debts of the grantor’s hus- 
band (Ladd v, Rice, 57 N. H. 374; 
re Se vy, De ponent, 1 Hun 696 

homps. ale 47 HowPr 423 
{aft 74 N, % 5 90}), (4) or proces 
f Ramey v. Ritson, 64 Tex. 697). (5) 
That there is danger of loss t rou Ae 
litigation pending or about to 
commenced, Kieernan v, Peltzer, 17 
Nebr. 281, 22 NW 793. (6) That the 
property will be taken on judgment, 
advantage being taken of the grant 
or's ignorance, Wooley v, a5 
Mich, 290, 18 NW 594. What 
BONE pecuniary lous is dO, ie fal) 
on the grantee, who ss io wert and 
pliterate old man, vy. Me- 
melee Pee Penny § 544, 1% AmD 
159, (a) 'T hat the grantor’ s divorced 
wife is wen ¢? try to obtain more 
rapt? D Lown, 51 wa 364, 

266. "5 That if the 


antor 

should marry again she wa re ft 
Uiiareet in the property. 

Tex, Civ. A, 475, 29 Bw 42, 


40) ‘That the execution of the deed 
could Re compelled, Knox v. Parkes, 
(Vex, Ciy, A,) 45 BW 186, (11) Th 
deeds to the grantor of the Chenery 
were not good and that unless a 
quitelaim is oon by him he will be 
riven from home, Rothenber or ¥. 


Ba eeneaseer 111 Mo, 19 8 342. 
a2, D v, Donahoe, 208 
684, 106 ay 64 

a4. U, #—Billings v. Aspen Min, 
ete,, Co., b1 Ped, 448, 2 Eh £54 fae. nad 
dism 150 U, 8, 31, 
9 AL Aner ¥, Dani ae 4D 


a i 1 Woodb 
Ky ~. DAVIS. ¥, A 104 Bw af 
$1 Ky 1165, 
Me—Harding v. Randall, 15 Me, 


$63 
mee J 8 Ames vy. Steere, 16 KH, 1. 
or “46 A 144, 2 LRA 164, 
are, Cc Atlanta, ete i, Co, v. Vie- 
tor Mtg, Co., C, 397, 16 SE 


[§ 150| d, Mental Weakness and Old Age. Men- 
tal weakness on the part of the grantor, where 
coupled with fraud or fraudulent misrepresentation 
on the part of the grantee, is a sufficient ground 
for setting aside the instrument,” 


especially where 


1091. 

Tex.—Peters v. es 63 Tex. 
Ciy, A. 118, 122 SW 9 

Wis—Kathan  v. Cdaisialc: 140 
yee 427, 122 NW 1044, 28 LRANS 


Bee v. Sterling, 111 Fs 

Div, 508, “O71 7 NYS. 1042 [aff 18% 
602 mem, 81 NE 1162 mem] oding 
that, in an action for rescission of a 
deed and an assignment on the 
ground of misrepresentation of ma- 
terial facts, it is immaterial whether 
the information on which the grantor 
and assignor acted was fraudulent; 
but it is sufficient that, without neg- 
ligence on his part, he was led to be- 
lieve, and did pebeve that material 
facts were different). 

[a] Por » a deed of prop- 
erty obtained by a son of his mother 
for an inadequate consideration, by 
his misrepresentation that there was 
a lien thereon for a sum that she was 
unable to eg? , will be set aside, even 
though he id not know the state- 
ment to be untrue. Davis v. Yancy, 
104 SW 697, 31 KyL 1155. 

85. Jones v. Foster, 175 Ill. 459, 


4 ng 8 eh Doyle v. Knapp, 4 Ml. 

see Prentice v. Crane, 234 

iit 360, ot NE 916 (where it is said 

that the son making the state- 

ment mise riow or believe it to be 
untrue). 

sana ‘an ig 


misrepresentation 
ood faith and no material 
injury has been done, the deed will 
not be set aside. Jones v. Foster, 
175 Ill, 459, 51 NE 862, 


86. lowa—Osakey v. Ritchie, 69 
lowa 69, 28 NW 448. 
v.. Whitehouse, 30 


Kan,—Me 
Be, 43% LP a9" 


y—Wilson v. Oldham, 12 B. 
a 55; Cruise v. Christopher, 5 
Dana 181. 


Mich—Hubert v. Traeder, 139 
Mich. 69, 102 NW 283; aeOparORes v. 
Hulin, 64 Mich. 1, 21 NW 

»Miss.—Leach v. Ettahosan, “90 Miss. 
123, 44 $ 34, 

Mo—Cornet v. Cornet, 248 Mo. 184, 
154 SW 1 

Neon — Miter v. W. C. Wentz Co., 
99, Nebr. 286, 156 NW _ 624; Ww 405, 
¥, Bennett, 65 Nebr. 432, 91 NW 40 


96 NW 
N, J—Co ney v. Sullivan, 63 N. J. 
Ey, 296, m4 520; Mead v. Coombs, 
26 Mag cf Re 
evear v. pean 47 
App. DI Di: 421, 62 NYS 4 
, C—Lamb. v. Say 169 N. C. 
446, 86 SE 179; Uae v. Wilson, 
165 N. C, 323, $1 ‘SE 340. See S ETT 
v. Wellborn, 440 N, 52 SE 666 
111 AmSR $27, 2 Pe Te 174 (hold- 
ing that, where, when a deed was 
executed, the grantor had not suf- 
ficient mental re oa to make it, 
and the grantee had notice thereof. 
fraud is presumed, that is, there is a 
constructive fraud, authorizing relief, 
althou there was no actual fraud 
or undue influence). 
Pa—Bugbee’s App. 110 Pa. 321, 1 


273, 
~ 1—Anthony v. Hutchins, 10 R. 1. 


C—Rutherford v. Ruff. 4 8. 
“450; Pune v. Hurst, 3 &. C. 14. 
273, 6 AmD 

tenn. par se ¥. Floyd, (Ch. (Ch. A.) 18 48 


Vor later Canes, developments and changes in in the law Bee cumulative A Annotations, same title, page and note mi note number. 


§§ 150-152], 


the consideration is grossly inadequate.$* | 
necessary that such weakness amounts to an entire | 
incompetency to contract, provided it appears that | 
it was taken advantage of to procure a conveyance 
But mere susceptibility to fraudulent | 
| 


by fraud.§§ 


influences will not render a deed void in the ab- 
sence of fraud inducing its execution.*® 


[§ 151] e. 


SW 687. 

Tex.—Caddell v. Caddell, 62 Tex. 
Civ. A. 461, 131 SW 432 [cit Cyc]. 

Va.—Samuel v. Marshall, 3 Leigh 
(30 Va.) 567. 

Eng.—Bennet yv. Vade, 2 Atk. 324, 
26 Reprint 597. 

[a] Particular representations.— 
Plaintiff is entitled to cancellation of 
a deed which defendant fraudulentl 
induced her to execute by leadin: 
her to believe that she would be ar- 
rested for having in her possession 
uneanceled revenue stamps. Fieg v. 
Gjurich, 163 Cal. 740, 127 P 49. 


87. Iowa.—Casaday v. Bickford, 
168 NW 162. 
Mich.—Hopkins v. Ormsby, 149 


Mich. 598, 113 NW 281. 

N. J.—Ashby v. Yetter, 79 N. J. 
Eq. 196, 81 A 730; Mead v. Coombs, 26 
N. J. Eq. 173; Warnock v. Campbell, 
25 N. J. Eq. 485; Crane v. Conklin, 1 
N. J. Eq. 346, 22 AmD 519. 

N. C—Futrill v. Futrill, 58 N. C. 


61. 
Ss. C—Tuten v. McAlhaney, 106 
S.-C. 328, 91. SE 328. 
Tenn.—Birdsong v. Birdsong, 
Head 289. 
ay B.— Jones v. Calkin, 16 N. B. 
88. Davis v. Chaney, 12 Ky. Op. 


506; Bennett v. Bennett, 65 Nebr. 432, 
91 NW 409, 96 NW 994; Jarvis v. Jar- 
vis, 10 OntWR 831; Stevenson v. 
Cameron, 10 OntWR 432. 

- 89. Paine v. Roberts, 82 N. C. 451; 
es v. Lindsay, 5 Oh. 468. 

a 
merely because of the old age and in- 
firmity of the grantor as a result of 
which he was liable to be a victim 
of fraud, where there is no proof of 
fraud in connection with the con- 
veyance. Walton v. Northington, 5 
Sneed (Tenn.) 282. 

90. Hartley v. Frederick, 191 Ala. 
175, 67 S 983; Whelan v. Whelan, 3 
Brown, 


Cow. (N. Y.) 537 

91. Ala—Nelson  v. 164 
Ala. 397, 51 S 360, 137 AmSR 61. 

Ill—Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. 

Iowa.—Jordan v. Cathcart, 126 
Iowa 600, 102 NW 510. 

Ky.—Brown vy. Slaton, 172 Ky. 787, 
189 SW 1130. 
stp eye 1 oe v. Price, 14 Mich. 

Miss.—Webb v. Webb, 99 Miss. 234, 
54 S 840. 

Mo.—lIigenfritz v. DIlgenfritz, 116 
Mo. 429, 22 SW 786. 

N. C.—Pritchard v. Smith, 160 N.C. 
79, 75 SE 803. 

Pa.—Matthaei v. Pownall, 235 Pa. 
460, 84 A 444. 

Tex.—Schaeffer v. Blane, (Civ. A.) 
87 SW 745. 

Can.—Taylor v. Wallbridge, 2 Can. 
S. C. 616. 

See McDonald vy. Smith, $5 Ark. 
523, 130 SW 515 (holding that the 
fact that the grantee lived in the 
grantor’s family twenty years before 
a deed was executed, and had con- 
tinued to live in the neighborhood, 
does not show confidential relations 
vitiating the deed for undue influence 
by the grantee, it not appearing that 
the grantor had any particular con- 
fidence in him). 

“When a confidential or fiduciary 


relation is established between par-| Shute v. Johnson, 25 Or. 59, 34 P) 
ties, courts of equity scrutinize very | 965. 


a] Secret corruption of agent by to the husband.” 
AS secured | 245 Nl. 426, 428, 92 NE 283. 


closely any transaction or contract 


between the parties by which the! grantee—A 


eer 


2) 


A deed will not be set aside | 


One of Several Grantees. 
one of several grantees in a deed whereby the in- 
strument is procured will render it void as to the / 
others, although without the privity of the latter.%° 


| 71 NE 422.)" 


{ 
i 
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It is not | 


Fraud of 


dominant party secures any profit or 
advantage at the expense of the per- 
son under his influence. 
tions between parties in this rela- 
tion are presumptively fraudulent 
and void, and before a court of equity 
will permit such contract to stand, 
the proof must be clear and convinc- 
ing and satisfy the conscience of the 
chancellor that good faith has been 
exercised and that the confidence re- 
posed in the beneficiary of the con- 
tract has not been betrayed by him.” 
Mors v. Peterson, supra. 

{a]_ This rule has been applied: 
(1) Where the grantor was old and 
infirm both in body and mind, and the 
grantor agreed to reconvey the prop- 
erty to the wife of the grantor, but 
instead conveyed it to one of the lat- 
ter’s heirs. White v. White, 89 Ill. 
460. (2) Where the grantor was old, 
infirm, and ignorant and entirely un- 
der the grantee’s influence, in whom 
he placed implicit confidence, which 
was abused by the grantee. Lyons v. 
Van Riper, 26 N. J.- Eq. 387. -@) 
Where the grantors, who were enfee- 
bled by age and ill health, were in- 
duced by one who had obtained their 


confidence to execute a deed to him, | 


and the deed which was drawn up 
by the latter did not contain a cer- 
tain covenant agreed upon. Sweet 
v. Bean, 67 Barb. (N. Y.) 91. (4)) 
Where material facts were concealed. | 
Emmons v. Moore, 85 Ill. 304. (5)' 
Where the grantor was by his habits | 
of intoxication nearly incapacitated! 
for transacting business, 


with him and by furnishing him li- 
quor acquired his confidence. Cruise 
v. Christopher, 5 Dana (Ky.) 181. (6) 
And where there was an inadequate 
consideration. James v. Langdon, 7 
B. Mon. (Ky.) 193: Kroenung v. 
Goehri, 112 Mo. 641, 20 SW 661. (7) 
Where an aged grantor shown to 
have been of weak mentality parts 
with his property to a brother in 
consideration of a promise for sup- 
port, the transaction cannot be up- 
held if there is any question as to 
his capacity to know and understand 
what he was doing. McGuire v. Ar- 
nett, 143 Ky. 802, 137 SW 6508. 3 

[b] “Courts of equity have re- 
fused to set any bounds to the cir- 
cumstances out of which a fiduciary 
relation may spring. It not only in- 
cludes all legal relations, such as 
guardian and ward, attorney and cli- 
ent, principal and agent, and the like, 
but it extends to every possible case 
in which a fiduciary relation exists 
in fact, and in which there is confi- 
dence reposed on one side and result- 
ing domination and influence on the 
other. 
91 NE 492.) It is not necessary that 
the relation and duties involved be 
legal. They may be either moral, so- 
cial,. domestic, or merely personal. 
(Roby v. Colehour, 135 Til. 300, 25 NE 
777; Walker v. Shepard, 210 Ill. 100, 
Mors v. Peterson, 261 
Til. 532, 536, 104 NE 216 

92. Kyle v. Pardue, 
10 S 103. 

93. Mastin v. Noble, 157 Fed. 506, 
85 CCA 98; Thomas v. Whitney, 186 
Til. 225, 57 NE 808 [aff 83 Dil. A. 247]; 
Morriso v. Philliber, 30° Mo, 145; 


conveyance 


All transac- | 


and the} 
grantee had by intimate association | 


95 Ala. 579, | 
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[§ 152] f. Of Persons Occupying Confidential Re- 
lations to Grantor. Where one occupying a confiden- 
tial relation to another takes advantage of this rela- 
tion and by fraud, fraudulent misrepresentation, or 
concealment procures the execution of a deed by the 
latter, the instrument may be set aside.*! This is true 
in the case of a deed so procured by the confidential 
adviser of the grantor in business affairs,°? or by his 
agent,®® attorney,®** physician,®® or priest.°> And this 
principle also applies where the execution of a deed 
has been so procured by the husband,°" the wife,°s 


{through the influence of an agent of 
| the grantor who has been secretly 
corrupted by the grantee by the 
promise of an interest in the proper- 
ty conveyed is voidable for fraud by 
the principal, although no active 
fraud or misrepresentation was prac- 
ticed by the agent. Mastin v. Noble, 
157 Fed. 506, 85 CCA 98. 

94 Ala.—Yarbrough v. Harris, 168 
Ala. $32, 52 S 916, AnnCasl912A 702. 

Ariz—Tuttle v. Green, 48 P 1009. 

Mich.—Beedle v. Crane, $1 Mich. 
429, 51 NW 1070; McGinn v. Tobey, 
g2 252, 28 NW 818, 4 AmSR 


Oh.—Appleby v. Frost, 3 OhS& 
CP 441, 2 OhNP 178. 
Eng.—Barron v. Willis, [1900] 2 


Ch. 121, 

95. Hunter v. Owen, 9 SW T17, 10 
SW 376, 10 KyL 651; Wager v. Reid, 
3 Thomps. & C. (N. Y.) 332); Matthaei 
v. Pownall, 235 Pa, 460, $4 A 444." 


96. Finegan v. Theisen, $2 Mich. 
173,.52 NW 619. 
97. Edwards v. Edwards, (Ark.) 


149 SW_89; Menne v. Menne, 25 SW 
592, 15 KyL T74; Loewenberg vy. Glo- 
ver, 19 Wash. 544, 53 P 839. 

98. Rumbaugh v. Rumbaugh, 39 
| Okl. 445, 135 P 937; Byrd v. Byrd, 95 
|} Tenn. 364, 32 SW 198, 49 AmSR $32. 
| Compare Edwarés v. Edwards, 170 Pa. 
212, 32 A 580 (where it is held that 
a deed from a man to a woman, where 
they have been living together in the 
mistaken belief that they are man 
and wife, and which was for the con- 
sideration of love and affection and 
acquiesced in for twenty years, will 
not be set aside for fraud). 

{a] Wife and paramour.—Where 
| a husband was induced by his regard 
| for his wife, and by the representa- 

tions of the doctor treating her, to 
| deed her certain land, he was entitled, 
|} upon discovering that such represen- 
} tations were false, and that his wife 
}and the doctor were living in illicit 
relations, to cancellation of the deed 
for fraud. Rumbaugh v. Rumbaugh, 
|} 39 Okl. 445, 185 P $37. 

[b] “The marriage relation af- 
| fords no immunity from the conse- 
| quences of fraud practiced by either 
|party upon the other. The relation 
|}of husband and wife is so intimate 
j}and the confidence reposed in each 
other is so great that courts of equity 
| should scrutinize with great care all 
} transactions between them, where 
| there is any reasonable ground to 
suspect that fraud has been practiced 
by either upon the other. It is true 
; that a husband may make a volun- 
| tary settlement upon his wife of all 
}or any part of his property, and if 
|done freely and without any fraud 


(Beach v. Wilton, 244 Ill. 413, | the transaction will be sustained as 


against the husband or his represen- 
tatives. If the transaction is fair 
and honest and made in good faith, 
subsequent acts of misconduct of the 
wife not in contemplation at the time 
of the conveyance would probably 
not warrant a court of equity in de- 
creeing a cancellation of the convey- 
ance. If, however, the transfer is 
procured by the wife and is attended 
with circumstances from which it 
}can be reasonably inferred that she 
| contemplated an abandonment of her 
| marital duties after securing such 
conveyance, a court of equity will 
| grant relief and restore the property 
Fischer ¥, Fischer, 


232 


[18 C.J. 


the parent,®® the child,t the brother,? the brother- 
stepfather,® 
unele,® or the nephew? of the grantor, 

is not, however, prima facie procured by fraud from 
the facet that the parties are near relatives.§ 
does friendship between the parties create such a 
presumption, although it may be considered in eon- 
facts and cireumstances in de- 
termining whether the instrument was induced by 


in-law,’ the son-in-law,’ the 


nection with other f 


frand. 
[§ 153] 


of fraudulent representations by 


who did not act under the authority of defendants,'® 
and in which they neither participated nor had no- 
the grantee is a party to the 


tice. If, however, 


fraud, 
may~be set 
99. Rider v. 


Kelso, 53 Iowa 367, 


6 NW 509; Jurgenson vy. Dana, 8t 
Mise. 481, 1438 NYS. 67; er pti v. 
Johnson, 14 Or, 542, 18 P 434 

1. Ky.—Scott v. Scott, 3 B. Mon. 
2; May v. May, 96 SW $40, 29 KyL 
1033. 

Md.—Keller v, Gill, 92 Md, 190, 48 
A 69; Highberger v. Stiffler, 21 Md. 


338, 83 AmD 598 
Mich.—Smith v. Smith, 

51 NW 3861; Nolan v. Nolan, 

17, 48 NW 1078; MeDaniel vy. 


90 Mich. 97, 
7&8 Mich. 
MeCoy, 


68 Mich. 832, 86 NW 84; Thorn v. 
Thorn, 51 Mich. 167, 16 NW 3824, 
Miss.—Webb v. Webb, 99 Miss. 284, 
64 S 840, 
Nev—Dalton v. Dalton, 14 Ney. 
N. J.—Mulock v. Mulock, 81. N, J. 


Eq. 594 [rev on other grounds 82 N. J. 


Eq. 348]. 
pee. Y.—Whelan v. Whelan, 3 Cow. 
if 


Tenn.—Parrott v. Parrott, 1 Hoisk. 

Wis.—Giles v. Hodge, 74 Wis. 860, 
43 NW 1638. 

[a] Facts insufficient to show 
fraud see Kennedy v. Kennedy, 194 
Ill, 846, 62 NE 797; Chidester v. Turn- 
bull, 117 Iowa 168, 90 NW 6838; Mark- 


ing v. Marking, 106 Wis. 292, 82 NW 
133. 

2. Ark.—Richards v. Sutter, 126 
SW 1018 


T—Walker v. Shepard, 210 Il, 100, 


71 NE 422. 
Shy .—Holliway v. Holliway, 77 Mo. 


N. Y.—Jones v. Jones, 120 N,. Y. 
589, 24 NIX 1016; Dolan vy. Cummings, 
116 App. Div. 787, 102 NYS 9 


Or,—Jenkins v. Jenkins, 66 Or, 12, 
182 P 642. 

Pa.—Sarver v. Sarver, 280 Pa. 60, 
79 A 164, 

R. I.—Kelley v. Radakin, 24 R. I. 
101, 52 A 678. 

8.. Harper v. Kissick, 52 Iowa 7338, 
3 NW. 449. 

4 McHarry v. Irvin, 85 Ky. 322, 8 
SW 3874, 4 SW 800, 9 KyL 245, 


5. Givan v. Masterson, 152 Ind. 
127, 561 NE 2387. " 
6. Ghambers v. Chambers, 139 Ind. 


111, 38 NE 334. 
7 Kelly v. MeGuire, 15 Ark, 555; 
Pinkston v. Pinkston, 1 Ky. Op, 98; 


Brown v. Trent, 86 Okl, 239, 128 P 
895; Hagarty v. Bateman, 19 Ont, 881. 

8. Ind—MecAdams v. Bailey, 169 
Ind. 518, 82 NI 1057, 124 AmSR 240, 
18 LRANS 1008. 

Mass.—Parsons Vv. Parsons, 119 NE 
1020; Parker v. Nichols, 7, Pick. 111. 

Mo,—Smelser v. Meier, 271 Mo, 178, 
196 SW 22. 

N. J—hLe Gendre y. Byrnes, 48 N. 
J. Eq. 808, 28 A 581; Lozier v. Hill, 
68 oe J. Hq. 800, 59 A 284. 

tee —Jurgenson v. Dana, 81 Mise. 
43h. 148 NYS 67; Gabriel v. Gabriel, 
79 Misc, 846, 189 NYS 778. 

Tex.—Goar v. Pp OSMDE BR, 19. Tex. 

Civ. A, 330, 47 SW 61 


g. Of Third Person, An action to re- 
scind a deed will not ‘be sustained merely because 


the deed may be set aside.'? 
t aside because of the fraud of one who 
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the 


deed | for his child. 


Nor 


[§§ 152-154 


is acting in the transaction as the agent of the 
grantee, as where the deed is obtained by a parent 


[§ 154] h. As to Future Events or Actions. 
The violation of a parol contemporaneous agree- 
ment inconsistent with the terms of a deed will be 
no ground for setting the instrument aside, where 
no trick or device to deceive or mislead the grantor 
into executing the same has been shown,'® 


So ordi- 


narily a failure upon the part of the grantee to per- 


will not amount 


a third person | held that 


So the deed | to do a certain 


Va.-—Griffin  v. Birkhead, 84 Va. 
612, 6 SH 68b. 

See Chirurg v. Ames, 188 Towa 697, 
116 NW &66 (holding that, where 
plaintif! executed a deed to land to 
her mother when of full age, and the 


effect of her act was explained to 
her by her mother, as well as by | 
counsel, and plaintiff! was a woman 


of more than average intelligence and 
education, and knew all the circum- 
stances surrounding the conveyance, 
or was negligent in not knowing 
them, the conveyance will not be set 
aside), 

{a} In the absence of frand or 
undue infinence, a deed from an aged | 
man and his wife to an adopted son 
in consideration of life support, will 
not be set aside at the instance of 
the wife after the husband's death, 


Gardner vy. Lightfoot, 71 Iowa 577, 
32 NW 510, 
9 Wells v. Houston, 29 Tex. Civ. 


A. 619, 69 SW 188. See Van Gundy v. 
Steele, 261 Ill, 256, 108 NO 7b4 (hold- 
ing that the mere fact that complain- 
ant’s husband, who did his banking 
business with defendant, relied very 
much on his advice, having great 
confidence in him, and had been un- 
fortunate in his business ventures 
will not establish a fiduciary rela- 
tion between him and defendant), 

10. Fisher v. Boody, 9 Cas, 
No, 4, 814, 1 Curt, 206; Cruz v. Lo- 
pez, 17 Porto Rico 40. 

11. Ala.—Olson v. Olson, 75 S 318; 
Pratt Land, ete, Co. v, MeClain, 186 
Ala, 462, 88 S 185, 98 AmSR 85; Dent 
v. Long, 90 Ala, 172, 7S 640, 

Ga. —Campbell v. Murray, 62 Ga, 86, 

Towa.—Wood vy. Stedwell, 91 Lowa 
224, 59 NW 28; MeDonald v. Hardin, 
565 Iowa 620, 8 NW. 478; Crum vy. 
Crum, 55 Towa 188, 7 NW 499, 

‘Ky.—Travis v, Taylor, 118 SW 988. 

Tenn.—-Manoy vy. Morris, (Ch. A.) 
57 SW 442 

Tex,—Ranks v, Martin, 18 SW 964. 
But see De Perez v. Nverett, 78 Tex. 
431, 11 SW 88S (holding that, where 
the grantor was deceived by misrep- 
resentations made by strangers as 
to the land covered by the deed, sho 
might rescind as against the inno- 
cont grantee on restoration of the 
purchase money), 

[a] If exeouted in good faith and 
no improper use is contemplated by 
the parties, a deed will not be set 
aside as fraudulent because third 
persons have made an improper use 
of the instrument. Smith y, Espy, 
9 N. J. Bq. 160, 

12. Koebel v, Doyle, 256 Tl. 610, 
100 NIX 154; Taaffe v. Kelley, 110 Mo, 
127, 19 SW 689; Porter v. O'Donovan, 
65 Or, 1, 180 P 898; Bonelli v. Bur- 
ton, 61 Or. 429, 123 P 87; Cage v. 
Perry, (Tex, Civ, A.) 142 SW 75, 

138.. Ga—<Atlanta,.ete, R. Co. v. 
Bodnar. 86 Ga, 669, 

N. —Quimby v. Clock, 44 App. 
Dine 616, 60 NYS 258. 

C.—-Beeson v. Smith, 149 N. 


a promise 
given at the time with the intention not to per- 
form it;"? and further, 
ereate a belief that it was as a facet the intention 


form his promises to do something in the future 


to fraud! 
may 


It has, however, been 
constitute fraud when 


where there is an intent to 


act and the representation in re- 


speet thereto was understood as asserting that fact, 


142, 62 SW 888; Corbett v. Clute, 187 
N. C, 646, 560 SH 216, 

Or.—Bonelli y, Burton, 61 Or, 429, 
123. P; 87. 

Tex.—Holt v. Gordon, (Civ, A.) 176 
SW ape Cage v. Perry, (Civ, A.) 142 


When deed may be set aside. 
A deed executed by a married 
woman to a ereditor of her husband 
on the latter's false representation 
that if such conveyance were made 
the creditor would advance sufficient 
money to save him from financial 
ruin may be set aside, although the 
creditor did not participate in the 
fraud (Sistare v, Heckscher, 15 NYS 
787 [aff 18 NYS 475]); (2) as may 
also a conveyance purporting to be 
in consideration of love and affection 
for the grantees, who are children of 
the grantor’s husband by a former 
marriage, where by misrepresentation 
on the part of the husband the wite 
was induced to make the conveyance 
(Trippe v. Drippe, 29 Ala. 687). 
Beeson v. Smith, 149 N, GC. 142, 

888; Harris v. Delamar, 388 
N. GC. 219; Rankin y. Rankin, (Tex. 
Civ. A.) 184 SW_ 392, 

15. Dyar v. Walton, 79 Ga. 466, 7 
St 220. See Schaeffer v, Muenchen, 
7 Mo, A. 668 (holding that a deed 
will not be set aside for promises 
and representations which were true 
when made, but which, owing to a 
change of circumstances, were not 


fulfilled), 

16. Sewell v. Walkley, (Ala.) 73 
S 422; Russell v. Robbins, 247 Ml. 
510, 98 NW 824, 189 AmSR 342; Haen- 
ni v. Bleisch, 146 Ill, 262, 84 NE 1538; 
Yellow Chiet Coal Co. v. Johnson, 166 
Ky. 668, 179 SW 699; Farrar vy. 
Bridges, 8 Humphr. (Tenn,) 566, See 
Anderson v, Anderson, 122 Wis, 480, 
100 NW 829 (holding that the fact 
that a minor son, to induce his father 
to convey land to his mother, fraud- 
ulently agreed to and did convey 
his land to his father, with intent 
to repudiate the conveyance, which 
he afterward did, cannot be relied on 
by the fathor as ground for setting 
aside the conveyance to his wife, he 
being presumed to know his son's 
age, and that he could not make a 
binding conveyance), 

[a] Fraud will not be predicated 
of a mere refusal by the grantee (to 
perform a parol promise, not proved 
by any writing, to hold the same in 
trust for the grantor, Lovett v. Tay- 


lor, 64 N, J, Haq, 811, 84 A 896. 
vaere Ala,.—Clarkson v, Pruett, 79 8 
Nebr,—Pollard  y. 69 


cle coy 


Nebr. 742, 96 NW 679, 101 NW 

N. M.—Anderson v. Reed, 20 N, M, 
202, 148 PG LRALYICGB 862. 

N. G—Braddy v, Blllott, 146 N. C. 
578, 60 SW 607, 126 AmSR 623, 16 
LRANS 623. 

Ore—Jennings v, Jennings, 48 Or, | 


69, 85 P65, 
Tox. —Wyatt vy. Chambers, (Civ, A.) 


For later cages, developments and changes in the law soe cumulative Annotations, same title, page and note number, 


§§ 154-155 | 


a charge of fraud may be based thereon.tS In 
- other words, a misrepresentation by the grantee as 
to his intention may, under certain circumstances, 
constitute a false statement of a material existing 
fact authorizing the setting aside of the deed,'® as 
where he misrepresents the use which he intends to 
make of the property.2° And, where a person stand- 
ing in a fiduciary or confidential relation to another 
procures a deed from the latter, there being either 
an inadequate or an entire want of consideration, 
the grantee ‘promising to perform some act, his 
failure to perform the act will be a constructive 
fraud,?4 and a deed so procured may be set aside, 
the confidence of the party having been abused.?* 
Where one of several promises constituting the con- 
sideration of the deed is held to have been fraudu- 
lently made, the deed may be set aside notwith- 
standing the fact that the grantee has faithfully 
performed the remaining promises.?% 

Promise to support.2# An exception to the rule 
that a violation of a promise to do something im the 
future will not constitute a fraud is recognized in 
some cases where the grantor gives up his _prop- 
erty for a consideration of future support which a 
court of equity cannot compel the grantee to fur- 
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such as to justify a conclusion that the contract 
was entered into with fraudulent intent, it may be 
set aside in equity at the suit of the orantor, 26 and 
it has been held that such right descends to his 
heirs.27_ No presumption of fraud will arise in case 
a grantor prevents the grantee from carrying out 
the contract,?* and the failure to perform on the 
part of the orantee must be substantial and in re- 
lation to material matters.2? In determining 
whether a proper support has been furnished under 
such a deed, the condition in life of the parties 
at the time the contract was made must be taken 
into consideration.°° Where the agreement is to 
support the grantor at the home of the grantee, 
the grantee is not bound to furnish support at any 
other place,*! nor is the grantee required to pay 
any money for the support of the grantor or for 
the services of other persons which he ean himself 
render.®? 

[§ 155], i. Representations of Opinion or Law. 
An expression of opinion, in the absence of any 
other facts. or circumstances showing fraud, al- 
though made to induce the execution of a deed, will 
be no ground for cancellation.** But a matter of 
opinion may amount to an affirmation of fact, when 
the parties are not dealing upon equal terms, and 


nish, and where a court of law cannot make good 
In such a ease, if the evidence is 


the damages.?> 


182 SW 16; Chambers v. Wyatt, (Civ. 
A.) 151 SW 864; May v. Cearley, 
(Civ. A.) 138 SW 165. 

See Hursen v. Hursen, 212 Ill. 377, 
72 NE 391, 103 AmSR 230 (holding 
that, where a wife procures her hus- 
band to convey certain property to 
her, under threats not to live with 
him unless he does so, and on ob- 
taining the conveyance lives with him 
three days, and then, without any 
apparent cause, severs their marital 
relations, the conveyance will be set 
aside at the suit of the husband); 
Harris v. Dumont, 207 Ill. 583, 69 NE 
$11 (holding that, where defendant 
fraudulently induced plaintiff to con- 
vey certain land to another, which 
was ultimately conveyed to him by 
promising to marry plaintiff and by 
falsely representing to her that he 
was an unmarried man, such misrep- 
resentations were sufficient to entitle 
plaintiff to have the conveyance set 
aside). 

{a] TMustrations—(1) Where a 
wife while estranged from her hus- 
band and in love with another, in- 
duced the husband to convey prop- 


erty to her on her representation that ; 


if he did so she would resume marti- 
tal relations with him, which she had 
no intention of doing, 
execution of the deed, refused to keep 
her promise and abandoned her hus- 
band, with the purpose of continuing 
her unlawful relations with her para- 
mour, the husband was entitled toa 
decree canceling the deed. Jennings 
v. Jennings, 48 Or. 69, 85 P 65. (2) 
Also where a wife prevails on her 
husband, who is fatally ill, to convey 
certain of his property to her, by 
promising to make a_ disposition 
thereof among his heirs, it will be 
presumed, from her willful failure to 


and, on the} 


make such disposition, that her prom- |; 


ise was made without intent to per- 
form, and was fraudulent. Pollard 
v. McKenney, 69 Nebr. 742, 96 NW 
679, 101 NW 9. 

18. Lockhart v. Buckner, 110 SW 
850, 33 KyL 678; Dudley v. Herring, 
98 SW 289, 30 KyL 270; Ablitz v. 
Minneapolis, ete, R. Co., 40 Minn. 
476, 42 NW 394; Watts v. Bonner, 66 
Miss. 629, 6 S 187. 

19. Jones v. McElroy, 134 Ga. 857, 
68 SE 729, 137 AmSR 276; Adams v. 
Gillig, 199 N. Y. 314, 92 NE 670, 32 
LRANS 127, 20 AnnCas 910 [aff 131 
App. Div. 494, 115 NYS 999]; McMul- 
— v. Rousseau, 40 Wash. 497, 82 P 

20. 


92 NE 670, 32 LRANS 127, 20 AnnCas 
310 [aff 131 App. Div. 494, 115 NYS 
999]; Troxler v. New Era Bldg. Co., 
187. Ne C.-51;,- 49. SE. 58; Williams v. 
Kerr, 152 Pa. 560, 25 A 618. But see 
State v. Blize; 37 Or. 404, 61 P 735 
(holding that an executed sale of 
land to the state for an asylum could 
not be set aside because of failure to 
erect the asylum). 

{a] For instance (1) a deed may be 
set aside where the grantee stated 
that he intended to erect a dwelling 
upon the lot conveyed, when in fact 
he intended at the time to erect a 
garage thereon, which he immediate- 
ly proceeded to do. Adams y. Gillig, 
199 N.-Y. 314, 92 NE 670, 32, LRANS 
127, 20 AnnCas 910 [aff 1381 App. Div. 
494, 115 NYS 999]. (2) Where de- 
fendants induced plaintiff to. convey 
property to them for less than its 
value by representations that they 
would organize a corporation, and 
erect a building on the land which 
would enhance the value of the ad- 
jacent land still owned by plaintiff, 
and at the time defendants had no 
intention to erect, or means for erect- 
ing, the building, .or reasonable 
ground to suppose it would be erect- 
ed, plaintiff was entitled to have the 
conveyance set aside. Troxler v. New 
ote Bldg. Co., 137 N. C. 61, 49 SE 


21. Jones v. Jones, 140 Cal. 587, 
74 P 143; Alaniz v. Casenave, 91 Cal. 
41; 27) P 521. 

{a] Dlustration—Where 
conveys land to her husband without 
consideration, for the purpose of a 
suit for her benefit to oust a tenant, 
she being advised that such convey- 
ance is necessary for the suit, and 
he afterward, without consideration, 
conveys the land to a third person 
who has notice of the trust, a repu- 
diation of the implied promise to re- 
convey by such third person, and an 
attempt to hold the property as 
though conveyed atsolutely, consti- 
tute constructive fraud, and entitle 
the wife to a reconveyance. Jones v. 
Jones, 140 Cal. 587, 74 P 143. 

22. Mott v. Mott, 49 N. J. Eq. 192, 
22 A 997. 

23. Wyatt v. Chambers, (Tex. Civ. 
A.) 182 SW 16. 

24. Failure to support as consti- 
tuting failure of consideration see 
supra § 49. 

25. Russell v. Robbins, 247 Ill. 
Bite 93 NE. 324, 139 AmSR 342. 

Long v. Long, 104 Ark. 562, 


Adams V. Gillig, 199 N. Y. 314,| 149, SW 662; Priest v. Murphy, (Ark.) | 


a wife: 


one of them has means of information not equally 


144 SW 921; Wood v. Leeka, 262 III. 
607, 104 NH.1048; Russell v. Robbins, 
247 Ill. 510, 93 NE. 324, 139 AmSR 
342; O’Brion v. Camp, (Tex. Civ. A.) 
101 SW 557; White v. White, (Tex, 
Civ. A.) 95 SW 733. See Selari v. 
Selari, (Tex. Civ. A.) 124 SW 997 
(holding that, where the agreement 
of a son to care for and support his 
father during life in payment for 
land conveyed to him was made in 
good faith, the deed will not be set 
aside because the son subsequently 
changed his mind and failed or re- 
fused to perform such agreement, 
such conduct not amounting to legal 


fraud), 
27. Long v. Long, 104 Ark, 562, 
149. SW 662; Priest. v.. Murphy, 103 


Ark. 464, 149 SW. 98. 

28. Chamberlin v. Sanders, 268 Ill. 
41, 108 NE 666; Wood vy. Leeka, 262 
Ill. 607, 104 NE. 1048; Russell v. Rob- 
bins, (ad Tl. 510, 95 NE 324, 139 Am 


42. 

{a] Mlustration—Where the con- 
sideration for a deed,was that the 
grantor should live with and be sup- 
ported by the grantees, the grantees 
are not required to support the gran- 
tor at any other place, and their fail- 
ure to furnish support or the gran- 
tor’s living apart from them of her 
own choice does not entitle her to a 
eoncellation of the deed. Wood v. 
Leeka, 262 Ill. 607, 104 NE 1048. 

29. Di Rosa v. Summarco, 278 Il. 
46, 115 NE 838; Russell v. Robbins, 
247 Ill.,510, 93 NE 324, 189 AmSR 342 
(holding the evidence insufficient to 
show a substantial failure to per- 


form). 

30. Russell vy. Robbins, 247 Ill. 
510, 98 NE 324, 139 AmSR 342. 

31. Russell v. Robbins, 247 Ill. 
510, 93 NE 324, 189 AmSR 342. 

32. Russell vy. Robbins, 247 Ill. 
ones 93 NE 324, 1389 AmSR 342. 

33. Ala.—Gardner v. Knight, 124 

Ala. 273,27 S298. 

Ark.—Blanks y.. Clark, 68 Ark, 98, 


56 SW 1063. 

lll.—Winget v. Quincy Bldg., etce., 
Assoc., 128 Ill. 67, 21 NE 12. 

Iowa.—Garrett y. Slavens, 129 Iowa 
107, 105 NW 369. 

Ky.—Belz v. Keller, 1 SW 420, 8 
KyL 256; Bowman vy. Bates, 2 Bibb 
47, 4 AmD 677. 

{al Tllustration.—Where  plain- 
tiff’'s land had been prospected for 
coal, and it was. discovered in some 
quantity, which she knew, but there 
was doubt as to the extent of work- 
able coal veins, the fact that plain- 
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open to the other.3 A misrepresentation as to a 
matter of law is not in itself an actionable fraud.*® 
So ordinarily a misrepresentation of the legal ef- 
fect of a deed will not amount to fraud of which 
a court of equity will take cognizance,** although 
such a misrepresentation which has deceived one 
who has justifiably reposed special trust and con- 
fidence in its maker may constitute such a fraud.*? 
So, where a grantor is ignorant of the law, and the 
other party, knowing such fact and also knowing 
the law, takes advantage of his ignorance to mis- 
state it, the grantor has been allowed relief in 
equity.°§ 

[§ 156] 4. Duress—a. In General. A deed will 
be avoided in equity where given under duress.*® 
Duress has been well defined as ‘‘a condition of 
mind produced by the improper external pressure 
or influence that practically destroys the free agency 
of a party, and causes him to do an act or make 
a contract not of his own volition.’’#° A deed, how- 
ever, is not necessarily void because given under 
restraint, but it must appear that the restraint was 
illegal.4* It has been held that mere vexation and 
annoyance of the grantor, carried to such an extent 
as to produce a state of insanity at the time of 
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execution of the deed, may constitute duress suf- 
ficient to justify a court of equity in setting it 
aside,** Where there is a voluntary delivery of a 
deed, with intent to pass title, and the grantor 
afterward regains possession, it is no ground for 
setting aside the deed that the grantee subsequently 
obtained a redelivery by duress, the first delivery 
having vested title in him.** 

Duress by one other than the grantee will not be 
ground for avoidance unless instigated by the 
grantee or with his knowledge;** but’ there is au- 
thority to the contrary.*® 

[§ 157] b. Of Wife by Husband. A deed exe- 
cuted by a wife under the coercive influence of her 
husband will be void.t® Duress, however, must be 
clearly proved.47 And, although a deed may have 
been executed by a wife under coercion, yet she 
may be bound thereby, where there are subsequent 
acts on her part showing aequiescence therein.*§ 
Again, a grantee cannot, in the absenee of any 
fraud, inadequacy of price, or notice on his part be 
held responsible for intimidation by the husband 
of the grantor.*® i 

[§ 158] ¢. Duress of Goods. Duress of goods 
of the grantor may be sufficient to render the deed 


tiff’s vendee represented to plaintiff 
that coal did not exist in workable 
quantities could only be considered 
as an expression of opinion, and not 
ground for a cancellation of the deed 
after the discovery of coal in work- 
able quantities. Garrett v. Slavens, 
129 Iowa 107, 105 NW 369. 

34. Severson v. Kock, 159 Iowa 
343, 140 NW 220; Boelk v. Nolan, 56 
Or. 229; 107 'P 689. 

189 Mass. 


35. Busiere v. Reilly, 
518, 75 NE 958. 

36. Smither v. Calvert, 44 Ind. 242; 
Abbott v. Treat, 78 Me. 121, 3 A 44. 

37. Busiere v. Reilly, 189 Mass. 
518, 75 NE 958; Johnson v. Hall, 87 
Miss. 667, 40 S 1; Moreland vy. Atchi- 
son, 19 Tex, 303; Squires v. Higgin- 
son, 50 Wash. 364, 97 P 240. 

38. Busiere v. Reilly, 189 Mass. 
518, 75 NE 958; Holt v. Gordon, (Tex. 
Civ. A.) 176 SW 902; Ward v. Baker, 
(Tex. Civ. A.) 135 SW 620. 

39,-° Us . S. v. Huckabee, 16 
Wall. 414,21 L. ed. 457; Baker v. 
Morton, 12 Wall. 150, 20 L. ed. 262. 
See Carter v. Couch, 84 Fed. 735, 28 
CCA 520 (holding that a deed is not 
absolutely void, although given under 
duress, where it was made to dis- 
charge an actual indebtedness, it be- 
ing at the most only voidable). 

1ll—Kronmeyer v. Buck, 258 Ill. 
586, 101 NE 935, 45 LRANS 1182. 

Mass.—Watkins v. Baird, 6 Mass. 
506, 4 AmD 170. 

Mo.—Bray v. Thatcher, 28 Mo. 129. 

N. ¥.—Van Dyke v. Wood, 60 App. 
Diy. 208, 70 NYS 324. 

Okl.—Harris-Lipsitz Co. v. Oldham, 
155 P 865: 

Tex.—Kocourek v. Marak, 54 Tex. 
201, 38 AmR 623. 

Wis.—Brown v. Peck, 2 Wits, 261. 
wen S.—Burris v. Rhind, 30 N. S. 

40. Quigley v. Quigley, (Iowa) 115 
NW 1112, 1113 [quot Cyc]. See Ha- 
gan v. Waldo, 168 Ill. 646, 650, 48 NB 
89 [quot Hintz v. Hintz, 222 Ill. 248, 
252, 78 NE 565] (where it is said: 
“To justify the setting aside of a 
deed on the ground of duress the 
grantor must at the time of its exe- 
cution have been in such fear of his 
or her life or of bodily harm in case 
of refusal, as to so affect the mind 
that the execution of the deed was 
not his voluntary act’); Birdsall v. 
Leavitt, 32 Utah 136, 89 P 397, 398 
(holding deed executed under duress 
of religious discipline). 

{a] Circumstances of extreme ne- 
cessity, although not accompanied by 


any duress may be sufficient to set 
aside a deed from husband to wife. 
Faulkner v. Faulkner, 162 App. Div. 
848, 147 NYS 745. 

41. In re Pinson, 32 8, C. Eq. 110. 

fa] A deed given in obedience to 
a valid decree of court which has 
never been questioned is not given 
under duress. Eldridge v. School 
Trustees, 111 Ill. 576. 

42. See Huston v. Smith, 248 Tl. 
396, 94 NE 638 (holding that to set 
aside a deed under averments that 
it was induced by a systematic and 
continuous course of cruel and inhu- 
man treatment, as a result of which 
the grantor’s health declined and his 
mental condition was such that he 
was not capable of understandingly 
doing ordinary business, it is neces- 
sary for complainant to show that 
the deed was executed in consequence 
of duress, and that as a result of 
such duress a state of insanity was 
produced which existed when the 
deed was executed). 

43. McCrum v. McCrum, 127 Iowa 
540, 108 NW 771. 

44. Rogers v. Adams, 66 Ala. 600; 
Green v, Scranage, 19 Iowa 461, 87 
AmD 447; White v. Graves, 107 Mass. 
325, 9 AmR 38; Sheard v. Laird, 15 
Ont. A. 339, 


45. Wilson v. Calhoun, 170 Towa 
111, 151 NW 1087. 

46. Ala.—Gilley v. Denman, 185 
Ala. 561, 64 S 97. 

Cal.—Wickland v. “Wickland, 19 
Cal. (A..'659/ °126’ P’ 507, 

Ky.—Phillips v. Phillips, 178 Ky. 


608, 191 SW 482. 

La.—Vicknair v. Trosclair, 45 La. 
Ann. 373, 12 S 486. 

Mass.—Hoag v. Hoag, 210 Mass. 
94, 96 NE 49, 86 LRANS 829. 
ac Ripbbeneo aie v. Pulliam, Freem. 
e tt Dag ht et v. Duval, [1902] A. 

» 429, ; 

[a] Much less force or putting in 
fear by a husband will amount to co- 
ercion which will avoid the deed of 
his wife than would be necessary 
coming from a stranger. Richardson 
v. Hittle, 31 Ind. 119. 

[b] Duress in such a case sufli- 
cient to avoid a deed may consist of: 
(1) Abusive treatment. Willetts v. 
Willetts, 104 Ill. 122. (2) Threats of 
personal violence. Fisk v. Stubbs, 30 
Ala, 335. (8) Threats of separation 
from and refusal to support her. 
Phillips v. Phillips, 173 Ky. 608, 191 
SW 482; Tapley v. Tapley, 10 Minn. 
448, 88 AmD 76; Graves v. Graves, 


255 Mo. 468, 164 SW 496; Kocourek 
v. Marak, 54 Tex. 201, 38 AmR 6238, 
(4) Threats that he will take her chil- 
dren away and that she will never 
see them again. Kellogg v. Kellogg, 
21 Colo. 181, 40 P. 358. 

{c] Antenuptial conveyance.—De- 
fendant, prior to his marriage to 
plaintiff, obtained a conveyance of 
her land to them as tenants by the 
entirety by threatening to sue her for 
two thousand five hundred dollars, to 
cause others to sue her for slander 
and other causes of action, and by 
threats that she would never live to 
see the inside of her completed opera 
house, that she would be found dead, 
that he would stop work on her cpera 
house, in which her money was large- 
ly invested, that he would smash 
everything and ruin the whole busi- 
ness, that she would lose all her 
property in the threatened litigations, 
and would be working at the wash- 
tub, without a rag to her back. It 
was held that the threats constituted 
a wrongful and “undue influence” ex- 
erted over plaintiff, controlling her 
action, and warranted the cancella- 
tion of the conveyance, Ring v. Ring, 
127 App. Div. 411, 111 NYS 713 [aft 
55 Mise. 420, 105 NYS 498, and aff 
199 N. Y. 574 mem, 93 NE 1180 


mem]. 

47. Freeman v. Wilson, 51. Miss. 
329. See Hintz v. Hintz, 222 Ill. 248, 
78 NE 565 (holding that, where a 
husband and wife quarreled concern- 
ing the husband's interest in a build- 
ing being erected on land standing 
in the name of the wite, and an en- 
counter ensued in which the wife 
was cruelly treated, and immediately 
afterward She visited a notary and 
executed a deed conveying to the hus- 
band such an interest as he had 
claimed, but the husband was not 
present at the time the deed was 
drawn, his conduct did not amount 
to duress or undue influence); Smel- 
ser v.' Meier, 271 Mo. 178, 196 SW 22 
(holding that, since the adoption of 
the Married Woman's Act of 1889 the 
court cannot set aside for duress a 
deed from a wife to her husband, 
where there is no fact shown from 
which the court may infer that tho 
wife has not been fairly dealt with). 


48. Morrow v. Goudchaux, 41 La. 
Ann. 711, 6 S 568. See London vy. 
Crow,’ 46 Tex. Civ, A, 190, 102 SW 


177 (holding an instruction as to ef- 

fect of acknowledgment good). . 
49. Harper v. MceGoogan, 107 Ark, 

10, 154 SW 187; Hughie v. Hammett, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$§ 158-162] 


void.>° 


[§ 159] d. Threats. A threat may constitute 
But in order to avoid a deed on the 
ground of duress per minas the threat should be 
such as to strike with fear a person of common firm- 
A threat to compel 
the grantor to do that which the law would require 
him to do does not constitute duress.°* 
Suits or Threats to Sue. 
to sue on a good cause of action does not consti- 
tute such duress as will avoid a deed.** 
cannot be predicated upon a threat to foreclose a 
mortgage,°® or to foreclose a lien,®® or to maintain 
an action to set aside a deed,°” or to procure the 
appointment of a guardian,>® or to eject a person 


duress.>4 


ness and constaney of mind.°? 


[§ 160] e. 


from land under legal process.®® 


105 Ga. 368, 31 SE 109; Hall v. Bol- 
len, 148 Ky. 20, 145 SW 1136, AnnCas 
1913E 436; Fightmaster v. Levi, 17 
Sw 195, 13 KyL 412. 

50. Benn vy. Pritchett, 163 Mo. 560, 
63 SW 1103. 

{a] But a deed of trust between 
husband and wife will not be set 
aside on this ground by reason of the 
husband of the grantor holding prop- 
erty which she asserts is hers and of 
which she desired to recover as much 
as possible, where it appears that 
she has acquiesced in the deed for 
several years and her testimony that 
the conveyance was a fraud on her 
is contradicted. Chase vy. Phillips, 
153 Mass. 17, 26 NE 136. 

51. Ga.—Findley v. Hulsey, 79 Ga. 
670, 4 SE 902. 
eaae C.—Harshaw v. Dobson, 67 N.C. 

Or.—MeNair v. Benson, 63 Or. 66, 
126. P 20. 

Ont.—Sheard v. Laird, 15 Ont. 533 
[app allowed 15 Ont. A. 339] (hold- 
ing duress not established under the 
facts of the particular case). 
rene .—Kolp v. Hunker, 4 Sask. L. 

[a] TDllustrations.—(1) A deed is 
invalidated by duress, where the 
grantor was kept for several hours 
under surveillance, and was told that 
he could not leave the room until he 
gave the deed and notes, and was 
threatened with disgrace if he did 
not comply with defendants’ demand. 
MeNair v. Benson, 63 Or. 66, 126 P 
20. (2) A threat of a judge to senda 
person to jail if he did not accept 
Confederate money in payment, and 
execute the conveyance, constituted 
such duress as rendered the deed 


ape Harshaw v. Dobson, 67 N. C. 
52. Ariz. = Bline y. Kline, 14 Ariz. 


369, 128 P 8C 

Conn. Bae ear v. French, 1 Conn. 
354, 6 AmD 241. 

Mich.—Clement v. Buckley Mercan- 
ae Co., 172. Mich. 248, 253, 137 NW 

N. D.—Anderson v. Anderson, 17 
N. D. 275, 115 NW 836. 

Ont.—Sheard v. Laird, 15 Ont. A. 


“The only duress claimed is per 
minas—by threats and intimidation. 
To constitute this, it must appear 
that the party coerced was so intimi- 
dated and moved by the threats 
made as to cease to be a free moral 
agent, and became so bereft of those 
qualities of the mind essential to en- 
tering into a contract as to be inca- 
pacitated to exercise his free will 
power in that connection.” Clement 
v. Buckley Mercantile Co., supra. 

[a] Where a grantor is weak- 
minded, a deed by him may be void, 
although the threats and menaces fall 
short of legal duress. Parmentier v. 
Pater, 13 Or. 121, 9 P 59. 

53. Edwards v. Boyle, 37 Okl. 639, 
133 P 233. 

[a] A quitclaim deed obtained 
from complainants as a consideration 
of permitting them to violate the law 
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[§ 161] f. 


A threat 


So duress 


set aside,®4 


Violence or Threat Thereof. 
threat to inflict some physical injury upon a person 
if a deed is not executed may be sufficient to avoid 
a deed executed in fear thereof.®° 

[§ 162] g. Imprisonment, Criminal Prosecution, 
or Threat Thereof. The restraint must be unlawful 
to constitute duress by imprisonment,** and, except 
in some jurisdictions,® it is a rule that a deed ex- 
ecuted under: pressure of a threat of lawful arrest 
of a person justly amenable to criminal prosecution 
is not executed under duress;** but, where a deed is 
secured through threats of prosecution for an of- 
fense of which the grantor is innocent, it may be 


Prosecution of relatives. 


[18 Ci JJ] 2385 


A 


A deed secured from a 


wife under a threat of prosecution of her husband, 


a violation of the quarantine regula-| 


tions was not obtained by duress, 
menace, or fraud. Edwards vy. Boyle, 
37_Okl. 639, 133 P 233. 

54. Harris v. Tyson, 24 Pa. 347, 
64 AmD 661; Dunfee v. Childs, 59 W. 
Va. 225,53 SE 209. But see Dolliver 
v. Dolliver, 94 Cal. 642, 30 P 4 (hold- 
ing that a deed may be rescinded on 
this ground, where it was executed 
in fear of the effect a suit for divorce 
brought by the husband would have 
on the standing of the wife, the suit 
having been instituted for the pur- 
pose of forcing the wife, who was 
suffering from nervous prostration, 
to execute the deed and for no other 
reason). 

55. Martin v. New Rochelle Water 
Co., 11 App. Div. 177, 42 NYS 893 
[aff 162 N. Y. 599 mem, 57 NE 1117 
mem]. 

[a] Buying a mortgage and 
threatening to foreclose it unless 
part of the land is sold at a certain 
price to such purchaser does not con- 
stitute duress. Martin v. New Ro- 
chelle Water Co., 11 App. Div. 177, 42 
NYS 893 [aff 162 N. Y. 599 mem, 57 
NE 1117 mem]. 

56. Ward v. Baker, (Tex. Civ. A.) 
135 SW_ 620. 


57. Quigley v. Quigley, (Iowa) 115 
NW 1112. 
gets Brower v. Callender, 105 Ill. 

59. Dunfee vy. Childs, 59 W. Va. 
225, 53 SH 209. 

60. Bogle v. Hammons, 2 Heisk. 


(Tenn.), 136; Pride v. Baker, (Tenn. 
Ch. A.) 64 SW 329; Kolp v. Hunker, 
4 Sask. L. 379. .See also Muller v. 
Buyck, 12 Mont. 354, 30 P 386 (where 
a deed was held void where executed 
by a woman to a man with whom she 
had been living for several years, un- 
der fear of maltreatment and that he 
would leave her). 

{a] Threats made a considerable 
time prior to the execution of a deed 
do not amount to such duress as will 
avoid the instrument, the grantor in 
the meantime having had disinter- 
ested advice. Rendleman v. Rendle- 
are Til. 568, 41 NE 223. 
duress is not shown by the fact that 
the grantor had been _ severely 
whipped by a mob and driven from 
the county, it appearing that the 
grantee was not in any way impli- 
cated in the outrage and that he paid 
the price asked. . Talley v. Robin- 
son, 22 Gratt (63 Va.) 888. 


Ta Crowell. vy. Gleason, 10 Me. 
62. 


Wilson v. Calhoun, 170 Iowa 
111, 119, 151 NW 1087. 

“Some of the old cases seem to 
hold that a threat to prosecute one 
for an offense of which he is in fact 
guilty does not constitute duress; 
but, save in exceptional cases, as 
perhaps where one wronged by the 
commission of an offense is entitled 
to reparation for the wrong, and 
may compound the offense, the law 


now regards a mere threat to prose- | 


eute one for a crime of which he is 


prohibiting the inclosure of land and!in fact guilty as sufficient to con- 


\. : 


The execution of a deed under | 


stitute duress.” Wilson v. Calhoun, 
supra. 
63...Gregor v. Hyde, 62. Fed. 107, 


10. CCA 290; Kronmeyer v.. Buck, 
258 _Ill..586, 101 NE 935, 45 LRANS 
1182; Guinn. v. Sumpter Valley R. 
Co.,. 63 Or. 368, 127 P 987. Compare 
Clement v. Buckley Mercantile Co., 
172 Mich. 243, 137 NW 657 (holding 
that, in an action to set aside a con- 
veyance of land by an officer of a cor- 
poration and his wife to cover an al- 
leged shortage in his accounts on the 
ground of duress, it is not necessary, 
in order to sustain the transfer, that 
such officer should have been guilty 
of embezzlement). 

64. Kronmeyer v. Buck, 258 Ill. 
586, 101 NE 935, 45 LRANS 1182 

[al Thus, a deed to valuable ‘prop- 
erty extorted by threats of prosecu- 
tion for an alleged embezzlement is 
invalid for duress, where there was 
no embezzlement, or the embezzle- 
ment, if any, amounted to only a few 
dollars. Kronmeyer v. Buck, 258 Ill. 
586, 101 NE 935, 45 LRANS 1182. 

65. Ala:—Treadwell y. Torbert, 122 
Ala. 297,°25 S 216: 

D. C.—Merchant yv. Cook; 21 D. C. 

143 Ga. 


145. 
20 Ind. 


Ga.—Jordan v. 
143, 84 SE 549. 
Ind.—Brooks v. 
Of: 
Iowa.—Nevada First Nat. Bank v. 
Bryan, 62 Iowa 42; Koehler v. Wil- 
son, 40 Iowa 183; Green v. Scranage, 
19 Iowa 461, 87 AmD 447. But 
compare. Gohegan v. Leach, . 24 
Iowa 509 (where it was ordered that 
a deed, induced by the fear of prose- 
cution of herself and husband for em- 
bezzlements from his employer, the 
proceeds of which had been expended 
in improving their homestead, al- 
though not the free and voluntary 
act of the wife, be confirmed upon 
the employer paying her the value 
of the premises less the amount due 
him, or that at her election it be set 
aside upon paying him the amount 
due, including his outlay on the prem- 
ises since the conveyance). 
Kan.—Heaton v. Norton County 
State Bank, 5 Kan. A. 498, 47 P 576. 


Beecher, 


Berryhill, 


Miss.—Leflore SOuDEY, v. Allen, 80 
Miss. 298, 31. S 81 
N. Y.—Eadie ing “Slimmon, 26 N. Y. 


9, 82 AmD 395. But compare Bianchi 
v. Leon, 138 App. Div. 215, 122 NYS 
1004 [rev 63 Misc. 73, 118 NYS 386] 
(where it was held that a wife could 
rot avoid a conveyance given by her 
to secure her husband’s release from 
arrest, where she voluntarily exe- 
cuted the conveyance instead of se- 
curing bail). 

But see Rostad v. Thorsen, 83 Or. 
489, 163 P. 423, 987, LRA1917D 1170 
(holding the contrary as to property 
purchased by the husband with stolen 
funds). 

{a] There is no duress (1) in the 
case of a threat by a man to his wife 


| that unless she executes an instru- 


ment he will be arrested for embez- 
zlement and will commit suicide. 
Girty v. Standard Oil Co., 1 App. Div. 
224, 37 NYS 369. (2). Where a hus- 
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or from a sister under a threat of prosecution of 

brother,®*® or from a parent under a threat of 
prosecution of a child,’ or from a child under a 
threat of prosecution of a parent*®*® may be set 
aside, the usual rule that threats to constitute duress 
must be made against the grantor not being ap- 
plicable to deeds executed by relatives under such 


cireumstances.®® 


{§ 163] 5. Undue Influence—a. In General. A. 
deed procured by the exercise of undue influence 
upon the grantor may be set aside upon a proper 
and timely application by the person aggrieved.’° 
Undue influence may exist either where there is a 


band falsely represents to his wife 
that he has been threatened with 
criminal prosecution and she is there- 
by induced to sign a deed, she is the 
victim of fraud but not of duress. 
Burnett v. Continental State Bank, 
(Bex. Ciy. A.) 191. SW 172. 

[b] An agreement not to prosecute 
a husband for embezzlement of the 
funds of a bank if the wife will exe- 
cute a deed, followed by the advice 
and urging of her husband and 
brother, who did not represent the 
bank, that she execute the deed, is 
held not to amount to duress, al- 
though the consideration might have 
been the compounding of a felony. 
Compton v. Bunker Hill Bank, 96 Il. 
301, 36 AmR 147. 

66. Rice v. Henderson-Boyd Lum- 
ber Co., 197 Ala. 579, 73 S 70; Burris 
yv. Rhind, 29 Can. S. C. 498 [dism app 
30 N. S. 405]. 

67. Ala.—Rice vy. Henderson-Boyd 
Lumber Co., 197 Ala. 579, 73 S 70; 
Pops v. Evans, 163 Ala. 657, 50 S 

Ga.—Southern Express Co. v. Duf- 
fey, 48 Ga. 358. 

Mass.—Harris Me 131 
Mass. 51, 41 AmR 1 

N. J.—Ball v. Ward, 76 N. Eq. 
8, 74 A 158 [aff 79 N. J. Eq.. 170, $i 
A 724, 37 LRANS 539]. 

Tex.—Medearis vV. Granberry, 38 
Eg Ciy. A. 187, 84 SW 1070, 86 SW 

ee Simms v. Barefoot, 3 N. C. 


1 Carmody, 


“Tt is against equity and good con- 
science for a creditor to extort from 
a parent payment of or security for 
the debt of a son for which the par- 
ent is not responsible, by threats of 
criminal prosecution of the son, even 
if the imprisonment be lawful, or 
supposed to be lawful, and that con- 
tracts of the parent for such pay- 
ment or security executed under cir- 
cumstances created by the creditor 
which deprive the parent of the free- 
dom and power of deliberation neces- 
sary to validate transactions of this 
description, may be avoided in a 
court of equity, as made without con- 
sent.” Ball v. Ward, 76 N. J. Ea. 
8, 28, 74 A 158. Upon the affirmance 
of this case in the court of errors 
and appeals, 79 N. J. Eq. 170, 172, 81 
A 724, 37 LRANS 539, the court, with 
regard to this language, said: “The 
question whether a conveyance made 
by a parent to prevent the imprison- 
ment of a child who has, in fact, 
been guilty of a criminal offense, 
may afterward be set aside at the 
option of the parent, is one upon 
which judicial views are not in har- 
mony. It is not presented under the 
facts found by the vice-chancellor, 
and concurred in by us, and any ex- 
pression of view upon the question by 
this court would, consequently, be 
obiter. For this reason we neither 
assent to, nor dissent from, what was 
said by the learned vice-chancellor 
upon this point.” 

68. Embry v. Adams, 191 Ala. 291, 
68 S 20, LRA1915D 1118, AnnCas- 
1917C 1024. 

69. Medearis v. meer yarel 38 Tex. 
Civ. A. 187, 84 SW 1070 

“The general rule is that, in order 
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forceful assumption of a dominating influence over 
the grantor,’! or where there ig a misleading of 
a weaker person into action by betrayal of confi- 
dence on the part of the stronger person upon whom 
the weaker relied and had a right to rely.’ 
word ‘‘undue,’’ when used to qualify ‘‘influence’’ 
inducing the execution of a deed, has the legal mean- 


The 


ing of ‘‘wrongful,’’7* although it does not neces- 


to avoid a contract on the ground of 
duress, the threat must be against 
the party seeking to avoid the con- 
tract. However, there are exceptions 
to the rule, and one of the excep- 
tions arises out of the relation of 
parent and child. Hither may avoid 
a contract made to relieve the other 
from duress.” Medearis v, Gran- 
berry, 38 Tex. Civ. A. 187, 189, 84 SW 


10670 

70. U. S.—Crabb v. Watts, 249 
Fed. 357. 

Hawaii.De Souza v. Soares, 21 
Hawaii 330. 

Iowa.—Baker vy. Baker, 169 Iowa 


473, 151 NW 459. 
Ky.—Beard v. Beard, 173 Ky. 131, 
190 SW 703. 

ar Y.—Davis v. Culver, 13 HowPr 

N. C\—wWessell v. Rathjohn, 89 
N. C. 377, 45 AmR 696. 

Ss. C—Du Bose v. Kell, 90 S. C. 
196, 71 SE 371. 

Ont.—Stonehouse _ v. Walton, 35 
Ont. L. 485, 9 OntWN 417 [allowing 
app 35 Ont. L. 17, 9 OntWN 222]. 

71. Hammell v. Hyatt, 59 N. J. 
Eq. 174, 44 A 953. 

72. Hammell vy. Hyatt, 569 N. J. 
Eq. 174, 44 A 953. 

73. Valbert v.. Valbert, 282 Ill, 
415, 118 NE 738; Sargent v, Roberts, 
265 Ill. 210, 106 NE 805; Sears v. 
Vaughan, 230 Ill. 572, 82 NE 881; 
Chrisman v. Quick, 174 Ky, 845, 193 
SW 13; Gillis v. Smith, 114 Miss, 
665, 75 S 451, See Stroup v. Austin, 
180 Ala. 240, 244, 60 8 879 (where 
the court said: “Courts of equity 
will be astute to discover the signs 
of fraud, imposition, and unfair deal- 
ing, and eager to thwart their evil 
ends, But in doing so they must be 
extremely careful not to interfere 
with that right of free disposal 
which inheres in the ownership of 
property, and not to defeat the un- 
coerced wishes of the owner’). 

“The undue influence which will 
avoid a deed must be a wrongful 
influence, operating at the time of 
the execution of the instrument. to 
the extent of depriving the grantor 
of his free agency.” Smith’ v, Ko- 
pitzki, 254 Ill. 498, 98 NH 953, 

74. Bellamy v. Andrews, 151 N. C, 
Lge 65 SE 963; Myatt v. Myatt, 149 

N.C, 137, 141, 62 SH 887 

“To constitute undue influence it 
is not necessarily required that there 
should exist moral turpitude or even 
an improper motive; but if a per- 
son, from the best of motives, hav- 
ing obtained a dominant influence 
over the mind of a grantor, thereby 
induces him to execute a deed or 
other instrument materially affect- 
ing his rights, which he would not 
have made otherwise, exercising the 
influence obtained to such an ex- 
tent that the mind and will of the 
grantor is affaced or supplanted in 
the transaction so that the instru- 
ment, while professing to be the act 
and deed of the grantor, in fact and 
truth only expresses the mind and 
will of the third person, the actor 
who procured the result, such an in- 
strument so obtained is not improp- 
erly termed fraudulent.” Myatt v. 
Myatt, supra. 


sarily imply an improper motive.’ 
ence must be such as to overbear the will of the 
grantor to the extent of preventing voluntary ac- 
tion on his part,’® or, as it is otherwise stated, to 
deprive him of free agency,’® or to destroy his free 


Undue influ- 


75, U. $8.—Sawyer v. White, 122 
Fed, 223, 58 CCA 687; Bowdoin Col- 
lege v. Merritt, 75 Fed, 480 [app dism 
167 U. 8S. 745 mem, 17 SCt 996 mem, 
42 L, ed. 1209 mem, 169 U, 8. 661, 
18 SCt 415, 42 L, ed, 850). 

Ala,—Stroup v. Austin, 180 Ala, 
240, 60 8 879; Adair v. Craig, 136 
Ala. 332, 33 S 902 

Ariz,—Kline v, Kine, 14 Ariz, 369, 
128 P 805, 


Ark.—Boggianna v. Anderson, 78 
Ark. 420, 94 SW 51, 

Del,—Doe y. Beeson, 7 Del, 246. 

Ida,—Shaughnessy v. Hood, 21 
Ida, 709, 128 P 641. 

Ill.—-Shea v, Murphy, 164 Ill, 614, 
45 NE 1021, 56 AmSR 5. 

Iowa.—-Mallow vy, Walker, 115 Towa. 
238, 88 NW 452, $1 AmSR 168. See 


also. Beith vy. Beith, 76 Iowa 601, 
41 NW 371. 

Me,—Jordan v. Stevens, 51 Me. 78, 
81 AmD 556, 

Mass.—Howe v. Howe, 99 Mass. 88. 

Mo.—Jones v, Belshe, 288 Mo, 524, 
141 SW 1130, 

Nebr.—Brugman v., Brugman,,, 93% 
Nebr. 408, 140 NW 781; Hacker y, 
Hoover, 89 Nebr, 317, 131 NW 1784; 

19 Nebr, 293, 27 


Munson y. Carter, 
ay ig 
ve N. Y.—Davyis v. Culver, 18 HowPr 
Porto Rico,—Coghen vy. Lionin, 6& 
Porto Rico Fed, 18, 
8. C—Du Bose vy, Kell, 90 8, C, 
196, 227, 71 SH 371_ [eit Gye]. 
Va.—Howard v. Howard, 112 Va. 
566, 72 8 188; Orr v, Pennington, 


93 ‘Va, 268, 24 ‘81 928, 

W. Va—Ritz v, Ritz, 64 W. Va, 
107, 116, 60 SI 1095 [cit og ir- 
win v. Hedrick, 52 W. Va. 44 oa 
165; Delaplain v. Grubb, th Ww. Va 
612, 80 SE 201, 67 AmSR 788, 

Wis,—Drinkwine v, Gruelle, 120 
Wis. 628, 98 NW 634, 

Ont. Bryson v. Ontario, ete, RF. 
Co. we sONt, 

See a i ¥. Myatt, 149 N. GC, 
137, 62 SIO 887 (holding that, in an 


action to avoid a deed for undue in} 
fluence in its procurement, an. ine 
struction that “undue influence” is 
a fraudulent influence, controlling 
the mind of him operated upon, by 
which the will is perverted from \|ta 
free exercise, and submitting ag ise 
sues whether defendant possessed 
undue influence over the grantor, 
and if so, whether he fraudulently 
used it to procure the deed, an 
whether hé exerted a fraudulent ine 
fluence ovér grantor sufficient to de- 
stroy free agency, etc, was not ob- 
jectionable as laying too much atresa 
on the element of fraud as part of 
the definition of undue influence), 
“To constitute undue influence, the 
mind of the donor or testator mupt 
be so controlled or affected by per- 
suasion or pressure, artful or fraudue 
lent contrivances, or by the Inalidi- 
ous influence of persons in close 
confidential relations with him, that 
he is not left to act intelligently, 
understandingly, and voluntarily, but 
becomes subject to the will or pure 
poses of another,” Howard vy, Farr, 
115 Minn. 86, 92, 181 NW 1071 [quot 
Thill v, Freiermuth, 132 Minn, 42, 
244, 156 NW 260] 249 


76. U, 8,—-Sturm vy. Stump, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nole number, 
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will in executing the deed.77 


from influence.*? 


Fed. 749; Bowdoin College v. Mer- 
ritt, 75 Fed. 480 [app dism 167 U..S. 
745 mem, 17 SCt 996 mem, 42 L. ed.” 
1209 mem, 169 U. S. 551, 18 Sct 
415, 42 L. ed. 856]. 

Iil.—Sargent v. Roberts, 265 Tl. 
210, 106 NE 805; Riordan v. Murray, 
249 Ill. 517, 94 NE 947; Hintz v. 
Hintz, 222 Ill. 248, 78 NE’ 565; Shea 
v. Murphy, 164 Ill. 614, 45'NE 1021, 
56 AmSR 215. 

Ky.—Beard v. Beard, 173 Ky. 131. 
190 SW 703; Collier v. Dundon, 164 
Ky. 845, 175 SW 635. 

Miss.—Gillis v. Smith, 114 Miss. 
665, 75 S 451; Burnett v. Smith, 93 
Miss. 566, 47 S 117. 

N. C.—Brown v. Brown, 171 N. C. 
Sie 88 SE 870. 

C.—Huggins v. Huggins, 107 
8. So. 470, 93 SE 129. 

W. Va.—Barnett v. Greathouse, 77 
W. Va. 514, 523, 88 SEH 1013; Ritz 
v. Ritz, 64 W. Va. 107, 60 SE 1095; 
Woodville v. Woodville, 63 W. Va. 
286, 60 SE 140; Farnsworth v. Noff- 
singer, 46 W. Va. 410, 33 SE 246. 

Wis.—Drinkwine v. Gruelle, 120 
Wis. 628, 98 NW: 534. 

See ier ti vy. Laird, 15 Ont. A. 

“To avail as ground for cancella- 
tion, undue influence must be such as 
wholly to destroy the free agency 
of the grantor and in lieu thereof to 
substitute the will of another.” 
Barnett v. Greathouse, supra. 

“Undue influence may be said to 
consist in any influence which is so 
far operative as to destroy free 
agency, so as to compel the person 
doing the act in question to do the 
same against his will. “It is not ma- 
terial how such control was exert- 
ed, whether by physical force, 
threats, importunities or any other 
species of mental or physical coer- 
ecion, provided only it was so ex- 
erted as to destroy free agency and 
to make the act done not a true ex- 
pression of the will of the person 
doing it, but in truth a carrying out 
of the purposes of some other per- 
son against that will.” Du Bose y, 
Kell, 90 S. C. 196, 215, 71-SE 371. 

“In proving undue influence, there 
must be evidence to satisfy the 
court that the free agency of the 
donor or testator was destroyed at 
the time the instrument was made, 
so that, in effect, the deed or will 
does not express the mind and intent 
of the donor or testator, but is the 
act of the person exercising the in- 
fluence.” Howard vy. Farr, 115 Minn. 
86, 92, 131 NW 1071 [quot Thill v. 
Freiermuth, 132 Minn. 242, 244, 156 
NW 260]. 

77. Howard vy. Howard, 112 Va. 
566, 72 SE 133. 

78. Ariz.—Kline v. Kline, 14 Ariz. 
369, 375, 128 P: 805 [eit Cyc]. 

Ida.—Turner v. umbert, 19 Ida. 
339, 114 P: 33; i v. Kirkpatrick, 
9 Ida. 629, 75 P 760 

Ill.—Valbert. v. Valbert, 282 Tl. 
415, 118 NE 738; Riordan v. Murray, 
249 Tl. 517, 94 NE 947: Sears V. 
Vaughan, 230- Tl. 572, 82 NE 881; 
Pittenger v. Pittenger, 208 Ill. 582) 


X 


Again it must appear 
that the undue influence was exercised at the time 
the act referred to was done,’® and controlled it,7® al- 
though it has been held that the fact that the undue 
influence has been directed toward the securing of 
a will rather than a deed is immaterial where it 
results in the execution of the deed.*° 
depends largely on ,the circumstances surrounding 
it. It is not necessary, in order to sustain a deed, 
that there should have been an absolute freedom 
The proper exercise of an in- 
fluence fairly and honestly aequired will not eonsti- 
tute an undue influence,®** fair argument and per- 
suasion alone not amounting to undue influence.®* 
Confidence in,** respect for,S® and desire to please, 
another,’’ or the influence of long association,®® af- 
fection,®® or gratitude®® will not alone constitute 
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mind.°* 


70 NE 699. 

Iowa.—Mallow v. Walker, 115 Iowa 
238, 88 NW 452, 91 AmSR 158. 

Mich.—Nelson v. Wiggins, 172 
Mich. 191, 1837 NW 623. 

79. I1l.—Wilcoxon  v. 
165 Ill. 454, 46 NE 369. See Kos- 
turska v. Bartkiewicz, 241 Ill. 604, 
89 NE 657 (holding that a finding 
that a deed was not knowingly exe- 
cuted is inconsistent with a claim 
that it was executed through undue 
influence). 

Ky.—Garner v. Garner, 4 KyL 823. 

Mo.—Turner v. Turner, 44 Mo. 535. 


Wilcoxon, 


N. C.—Harshaw v. McCombs, 63 
N.. Ge 75: 
Or.—Biglow v. Leabo, 8 Or. 147. 


[a] A deed will not be set aside 
on this ground where it does not 
appear that the execution thereof 
was ever requested by the grantee, 
who had no knowledge of its exe- 
cution until afterward. Wilcoxson 
v. Wilcoxson, 165 Ill. 454, 46 NE 369. 

80. Lyons vy. Elston, 211 Mass. 
478, 98 NE 93. But see Absalon v. 
Sickinger, 102 App. Div. 383, 92 NYS 
601 (holding that inducing one to 
sign a deed in the belief that the 
instrument is a will does not con- 
stitute undue influence). 

81. Sturm y. Stump, 239 Fed. 749; 
Sargent v. Roberts, 265 Ill. 210, 106 
NE 805; Knox v. Singmaster, 75 Iowa 
64, 39 NW 183; Bowen v. Hughes, 5 
Wash. 442, 32 P 98. 


82. Akers v. Mead, 188 Mich. 277, 
154 NW 9. 
83. Sargent v. Roberts, 265 Ill. 


210, 106 NE 805; Sturtevant v. Sturte- 
vant, 116 Ill. 340, 6 NE 428 (so hold- 
ing, although the deed would not 
have been executed but for the ex- 
ercise of such influence where it ap- 
pears that it was the result of the 
grantor’s own convictions); Collier v. 
Dundon, 164 Ky. 345, 175 SW 635. 
“The line between due and undue 
influence, when drawn, must be with 
full recognition of the liberty due 
every true owner to obey the voice 
of justice, the dictates of friend- 
ship, of gratitude and benevolence, 
as well as the claims of kindred, and 
when not hindered by personal inca- 
pacity or particular regulations, to 
dispose of his own property accord- 
ing to his own free choice.” Wallace 


v. Harris, 32 Mich. 380 [quot Du 
Bose v. Kell, 90 S. C. 196, 215, 71 
SE 371]. 


84 U. S.—Bowdoin College . v. 
Merritt, 75 Fed. 480 [app dism 167 
U. Se 745 mem, 17 SCt 996 mem, 42 
L. ed. 1209 mem, 169 U. S. 551, 18 
SCt 415, 42 L. ed. 580]. 

Tll.—Valbert v. Valbert, 282 Ill. 
415, 118 NE 738; Sargent v. Roberts, 
265 Ill. 210, 106 NE 805; Sturtevant 
v. Sturtevant, 116 Ill. 340, 6 NE 428. 

Ky.—Beard v. Beard, 173 Ky. 131, 
190 Yow 703. 

N. C.—Taylor v. Taylor, 41 N. C. 
26, 51 AmD 413. 

88; Oh. Cir. 


AS oes -—Boyer v. Boyer, 
t 

Ww. ivareeyentaing v. Rhodes, 56 SE 
332;-Delaplain v. Grubb, 44 W. Va. 
612, 30 SE 201, 67 AmSR 788. 


undue influence.9? 
child for a conveyance, especially where the other 
children have received similar deeds,°” 
proper influence -will not be sufficient where they do 
not amount to fraud.°* 
ence be predicated on mere opportunity for its ex- 
The unreasonableness of a conveyance is 
not of itself sufficient to show undue influence.®® 
The law does not recognize stress of circumstances, 
whether existing alone or in conjunction with undue 
influence, as a ground for setting aside a deed.°® 
b. Mental Weakness of Grantor. 
deed may be canceled, because procured by undue 
influence, although executed by a person of sound 
If there is reason to believe that influence 
has been acquired over a person of weak mind, the 
transaction will be carefully scrutinized in equity.°§ 
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So personal solicitation by a 
or mere im- 


Neither can undue influ- 


A 


“Mere advice, argument, or per- 
suasion, if the grantor’s mind acts 
freely thereunder, does not constitute 
undue influence, though it may lead to 
the making of the instrument when 
it would not otherwise have been 


made.” Bishop v. Hilliard, 227 Il. 
382, 81 NE 403. 


85. Nelson v. Wiggins, 172 Mich. 
191, 137 NW 623. 

86. Nelson v. Wiggins, 172 Mich. 
191, 137 NW 623. 

87. Nelson v. Wiggins, 172 Mich. 
191, 137 NW 623. 

88. Frederic v. Wilkins, 182 Ala. 


343, 62 S 518; Nelson v. Wiggins, 


172 Mich. 191, 137 NW_ 623. 

89. Ida.—Turner v. Gumbert, 19 
Ida. 339,114 P 33. 

Ill.— Sargent v. Roberts, 265 Ill. 


210, 106 NE 805. 


Iowa.—Mallow v. Walker, 115 Iowa 
238, 88 NW 452, 19 AmSR 158. 

Ky.—Chrisman v. Quick, 174 Ky. 
845, 193 SW 13. 

Mich.—Nelson v. Wiggins, 172 
Mich. 191, 137 NW_ 623. 

Miss.—Gillis v. Smith, 114 Miss. 
665, 75 S 451. 

90. Beavers v. Bess, 58 Ind. A, 


287, 108 NE 266; Nelson vy. Wiggins, 
172. Mich.’ 191, 137 NW 623; -Gillis 
v. Smith, 114 Miss. 665, 75 S 451; 
ig v. Cole, 3L W. Va. 576, 8 SE 
16. 

91. Nelson v. Wiggins, 172 Mich. 
191, 1837 NW 623; Burnett v. Smith, 


93 Miss. 566, 47 S 117. 

92. Hummel vy. Kistner, 182 Pa. 
216, 37 A 815. 

93. Kline v. Kline,°14 Ariz. 369, 
375, 128 P 805; Corbit v. Smith, 7 
Iowa 60, 71 AmD 481. 

94. Pritchard v. Hutton, 187 Mich. 
346, 153 NW 1705; Thill v._Freier- 
muth, 132 Minn. 242, 156 NW 260; 
Barnett v. Greathouse, 77 W. Va. 


514, 88 SE 1013. - 

95. Clawson v. Webber, 156 Iowa 
704, 187 NW 954; Coblentz v. Kutifer, 
87 Kan, 719, 125 P 30, 42 LRANS 
298; Blodgett v. Yocum, 80 Kan. 644, 
103 P 128. But see Adams v. Luce, 
181 App. Div. 233, 170 NYS 172 (hold- 
ing that a transfer of practically 
all of one’s property, to the exclu- 
sion of one having some claim to 
consideration, should always be close- 
ly scrutinized, and never sustained, 
unless it clearly appears that the 
grantor was fairly conscious of his 
acts and of sufficient mentality not 
to be unduly influenced). 

96. Gwinn v. Hobbs, (Ind. A.) 118 


NE 155. 
ee v. Lima, 212. Mass. 
11, 98 NE_ 610. 

anehouehe weakness of mind is 
often a condition for the exercise 
of improper influence, the full pos- 
session of one’s faculties does not 
necessarily render one immune to 
such influence. There may be ab- 
sent that strength of character re- 
quired to resist the overpowering 
will of another.” Lyons v. Elston, 
211 Mass. 478, 481, 98 NE 93. 

98. Jefferson v. Rust, 149 Iowa 
594, 128 NW 954; Pritchard v. Hut- 
ton, 187 Mich. 346, 153 ~NW 705; 
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And wherever, as a result of age, sickness, or other 
cause, there is a great weakness of mind, not 
amounting to total incapacity, in a person executing 
a conveyance, and it appears that there was either 
no consideration therefor or a grossly inadequate 
one, the conveyance may be set aside by a court of 
equity upon a proper and seagonable application 
made either by the injured person or his representa- 
But a deed will not be set aside 
as having been obtained by undue influence merely 
because of mental weakness of the grantor, unless 
it is shown that his will was overpowered.? 
the mere fact that a person is weak-minded, pro- 
vided there is not an entire want of capacity, will 
not avoid a deed by him to one in whom he had 
great confidence, where it appears that it was exe- 
cuted without solicitation and that the grantor was 
in no way unduly influenced,’ nor is it unlawful to 
influence a weak-minded grantor to do that which 


tives or heirs.?” 


is for his own best interest.® 


Support of grantor as consideration. 
the support of the grantor may furnish a sufficient 


Jacox v, Jacox, 40 Mich, 473, 29 AmkR 
Nelson v, Wickham, 86 Nebr, 
NW 908; Bennett v, Bennett, 

432, $1 NW 409, 96 NW 
see Youtsey vy. Hollings- 
(Mo,) 178 SW. 105 (holding 
that, in determining whether the @x- 
ecution.of a deed was the voluntary 
act of the grantor, her powers of 
resistance to influence, as shown by 
her physical and mental condition, 
must be considered), 

99. UU. S.—Allore v. Jewell, 94 
U, 8S. 606,24, lL, 260; Crabb v, 
Watts, 249 Bed, German Sayv., 
ete, Soc. v, De Lashmutt, 83 Bed, 
83; Harding v, Wheaton, 11 By Cam, 
No, 6,054, 2 Mason. 878 [mod on 
other grounds 11 Wheat, 103, 6 Li ed, 


429), 
Ark.—-Morton v. Davis, 106 Ark, 
Tiightower v, Nu- 


44, 1bh0 SW ALT 
her, 26 Ark, GOA, 

Cal—Moore vy. Moore, 81 Cal, 195, 
22 P 589, 874, 

Del.——Doe v, Beeson, 7 Del, 246, 

Hawail,—Sumner v, Jones, 22 Wak 
wall 23, 

IlL—Ross yv, Payson, 160 Ill 349, 
an $99; Sands v. Sands, 112 TLL 
26, 

Ind.—Wray v, Wray, 82 Ind, 126, 

TowaieeKitch v, Reiser, 79 Towa 
$4, 44 NW 214; Norton v, Norton, 
14 Lowa 161, 37 NW. 129, 

Kan,-Stevens v. Stevens, 10 Kan, 
A, 259, 62 P 714, 

Ky.Bradley v, Bradley, 91 SW 
1148, 29 Kyl, 196; Huban v. Huban, 


worth, 


ed, 
BD7; 


11 Ky, Op. 197; Rent v. Cox, 6 Ky, 
Op, 408; Williams v, Jones, 4. Ky, 
Op. 8384; Newman ov, Powell, 4 Ky, 
Op, 266, 


Md.e-Chorbonnier v, Wvitts, 56 Md, 
276; Todd v, Grove, 34 Md, 188; Long 
v. Long, 9 Md, $48; Brogden vy, 
Walker, 2 Harr, & J, 285, 

Mass.e-Brown v, Brown, 108 Mase, 
886; Howe v. Elowe, 99 Mass, 88, 

Mich e-Goodrich vy, Shaw, 72 Mich, 
109, 40 NW 187; Raynett v, Baluss, 
Mich, 469, 20 NW 683; Thorn v, 
Thorn, 61 Mieh, 167, 16 N 324, 

Mitn=-Grabam yv, Bureh, 44 Minn, 
83, 46 NW 148, 

Mo.e-Dingman v, Romine, 141 Mo, 
466, 42 SW 1087; Martin v, Baker, 
136 Mo, 495, 86 SW 369; Bowlew v. 
Wathan, 64 Mo, 261; Yostt v. Laugh- 
ran, 49 Mo, 694; Turner vv, Turner, 
44 Mo, 636; Vreeland v, Hldridge, 19 
Mo, 826. th) 

NebreeeMunson v. Carter, 19 Nebr, 
208, 27 NW 208, 

N, J.Lovett v, Taylor, 64° N, J, 
Bq, $11, 384 A 896; Yard v. Yard, 27 
N. J, Wq, 114 [aff 29 N, J, dq, 8764, 

N. YreeAldridge v, Aldridge, 120 
N. Y, 614, 24 NE 1022; Brice v. Brice 
6 Barb, 688; Nielson: v, lafilin, of 


For later casos, developments and changes in t 


DEEDS 


arise.? 


And {§ 165] ¢. 


Last Sickness of Grantor. 
influence will not be presumed from the mere fact 
that a deed was executed by the grantor while in 
his last sickness. 
power has become weakened from severe or long 
continued sickness and he is unable to resist im- 
portunities and influences brought to bear, so that 
the ¢onveyance is not his free and voluntary act, 


[§§ 164-166 


consideration for a deed,* the fact that a deed is 
executed for such a consideration may, in connec- 
tion with other circumstances, constitute such evi- 
dence of undue influence as to justify setting it 
aside,’ as where the grantee has made no provision 
for such support.* 
based upon a consideration of the support of the 
grantor knows that the death-of the grantor is 4 
matter of a very short time, it has been held that 
a presumption of fraud and undue influence may 


So where the grantee of a deed 


Undue 


But where the grantor’s will 


it will be void as executed under undue influence.’ 


Although 


NYS 731 [aff 148 N. Y, 662 mem, 389 
NE 21 memj; Davis v. Culver, 13 
HowPr 62; Jackson v, King, 4 Cow, 
207, 15 AmD 454; Sprague v. Duel, 
1 Clarke Ch, 90 faff 11 ster dad 480]. 
F Cos piey Vv. Hall 119NL4C. 
406, 26 SH 47; Hartly v. Mstis, 62 
N, C. 167; Futrill v, Futrill, 59 N. C., 
Oldham yv. Oldham, 58 N. ©, 
Putri) v. Futrill, 68 N. C, 61; 
Suttles v..Hay, 41 N. Cyr 124; Amis 
v. Satterfield, 40 N. ©. 174; Rippy v. 
Gant, 39 N. ©. 443; Buffalow v, Buf- 
falow, 22 .N, ©. 241, 

Oh.—Baugh yv. Buckles, 2 Oh, Cir. 

Ct. 498, 1 Oh, Cir, Dee. 607, 
Okl.Miller v. Thompson, 171 P 
4221 bas 186, 


50, 
Pa-Light. v. Light, 
70 A 653; Miskey’s App., Pa. 
611; Aiman vy. Stout, 42 Pa, 114, 
K. L—Anthony v. Hutchins, 10 
Ri 1. 165. é 
8. C.—Zeigler v. Shuler, 87 8, C. 
1, 68 SM 817; Gaston v. Bennett, 30 
8, C, 467, 9 BE 615. 
Denn—Bivens v. Jarnigan, 3 Baxt, 


26 nom aban v. Fifer, 21 Tex. 
Vt.—Normand vy. Normand, 89 Vt. 


11, 94 A 172 

Va—Jones yv, MeGruder, 87 Va. 
360, 12 S12 792; Greer vy. Greers, 9 
Gratt, (60. Va.) 330, 

Wash.—Kennedy v, Currie, 3 Wash. 
442, 28 P 1028, 

Win-—Kelly v. Smith, 73 Wis. 191, 
41 NW 69; Wneking v. Simmons, 28 
Wis, 272, 

Eng.—-Kempson v, Apshbee, L. R. 
10 Ch, 15, 

Onte-~Lavin v, Lavin, 7 Ont, A, 
197; Sheard v, Laird, 15 Ont, 6383 
[aff allowed 16 Ont, A, 3891; Widdi- 
field v, Simons, 1 Ont, 488, 

1. Nixon v, Kline, 160 Lowa 238, 
141 NW 822; Nutting v. Pell, 11 App. 
Div. 66, 42 NYS 987. 

[a] A deed by an epileptic of 
foohle mind, but competent to con- 
vey, will not be set aside after his 
death, for undue influence, because 
given without consideration to his 
grandmother, with whom he lived, 
and who was a woman of stron 
character and determined mind, 
where the deed was executed in lieu 
of a will, and aceorded with the 
grantor’s wishes as to the dispomi- 
tion of his property. Rytting Vv, 
Pell, 11 App. Div. 55, 42 NYS 987, 

2. Looby v. Redmond, 66 Conn, 
444, 34 A 102, 

3. Dailey v. Kastell, 66 Wis, 444, 
14 NW 6385, 

4 Seo supra § 46. 

5, Johnson v. Stonestreset, 66 SW 
621, 24 Kyl 2102; Talbott v, Bed- 
ford, 63 BW 294, 21 Kyl, 897; James 


[§ 166] d. Influence by Third Person, 
a deed is procured by undue influence, it may be 


Where 


v. Groff, 157 Mo. 402, 57 SW 1081; 
Brice yv. Brice, 5 Barb. (N. Y¥.) 533: 
Kennedy v. Currie, 3 Wash. 442, 
28 P 1028. See Nixon v. Klise, 160 
lowa 228, 141 NW 322 (holding that 
an agreement to support the grantor 
who died within two months was not 
such a grossly inadequate consider- 
ation for a conveyance of a farm 
worth fifteen thousand dollars or 
sixteen thousand dollars as to justi- 
fy the conclusion that the grantor 
was imposed upon in connection with 
the other circumstances). a4 

6 Lanfair v. Thompson, 112 Ga. 
487, 37 8H 717. 

7. Fletcher v. Nichols, 157 Ky. 23, 
162 SW 544 (holding that knowledge 
upon the rt of the grantee was 
not established). 

8. Baxter v. Bailey, 8 B. 
Dera 436; Duffey vy. Sutherland, 17 
Ss 832, 18 Kyl 447; Gunther v. 
Gunther, 69 Md, 560, 16 A 219; John- 
son y. Rose, 50 Mich. 334, 15 NW 
497; Hamilton v. Armstrong, (Mo.) 
20 BSW 1054, 

9. Jll,—Elmstedt v. Nicholson, 186 


Mon. 


Til, 580, 58 NE 881 
lowa.—Wiltsey v. Wiltsey, 153 
Iowa 455, 460, 1383 NW 665. See 


Semper vy. Wnglehart, 140 lowa 286, 
118 NW 3818 (holding that, in a suit 
by heirs to set aside a deed, exe- 
cuted by their ancestor when seven- 
ty-nine years old and in feeble 
health, the age of the ancestor and 
his physical infirmities may be con- 


sidered in determining whether he 
was unduly. influenced by the 
grantee). 


Kan.—Paddock v, Pulsifer, 43 Kan. 
718,.23 P 1049, 


Md,—Frush v. Green, 86 Md: 494, 
39 A 863. 
Nebr.—Nelson v. Wickham, 86 


Nebr, 46, 124 NW 908, 
N. J—Collins vy, Collins, 45 N. J. 
mas oo 15 A 849, 18 A 860. 


. Y.—Aldridge vy. Aldridge, 120 
N. Y. 614, 24 NE 1022; Dooley vy. 
7 agg 53 App. Div. 625, 65 NYS 


Wash,—Hattie v. Potter, 54 Wash. 


170, 102 P 1023, 

Wis.—Shawvan v. Shawvan, 110 
Wis, 590, 86 NW 165; Disch v. 
Timm, 101 Wis. 179, 77 NW 196. 

Ont-—<Vanzant v, Coates, 39 Ont, L. 
557, 12 OntWN 239, 87 DomLR 471 


diam 40 Ont, L, 556, 18 OntWN 


a 

yf) 

“It will be admitted that mere so- 
licitation, even though it be urgent, 
addressed to person to persuade 
or induce him to make a gift or de- 
vise of his property, is not neces- 
sarily undue influence, nor does it, 
as a matter of law, of itself, afford 
ground. for setting aside a will or 


he law see cumulative Annotations, same title, page and note number. 


§§ 166-168] 


set aside without regard to whether the influence 
was exercised by the grantee or a third person.?° 

{§ 167] e. Influence Obtained by Immoral Con- 
duct. A deed may be set aside where it is procured 
as the result of an influence obtained by the use 
immoral conduct.4 
while the existence of illicit relations between the 
grantor and the grantee will not alone establish un- 
when a meretricious relation is 
shown it will justify a close and suspicious scrutiny 


of unlawful means or 


due influenee,” 


of the transaction.'® 
[§ 168] 


f. Confidential Relationship. Where a 
relationship in whieh confidence is reposed upon the 
one side, and is accepted upon the other, is abused 
and the person in whom eonfidence is reposed ex- 
erts his influence to procure an advantage at the 
expense of the other, a conveyance executed under 
such influence may be set aside. 


DEEDS 


personal.1® 


And 


The relation- 


ship and the duties involved in it need not be le- 


deed so obtained; but, when such in- 
fluences are brought to bear upon 
a dying man, whose physical strength 
is spent and whose mind is groping 
in the shadows of impending disso- 
lution, the courts will not hesitate 
to set at naught an advantage thus 
secured.” Wiltsey v. Wiltsey, supra, 

[a] A determination formed some 
time prior to that of execution may 
be considered where a deed was exe- 
cuted during the grantor’s last sick- 
ness and shortly before his death, 
but such determination will not be 
sufficient to sustain the deed if he 
was not competent at the time of 
execution. Duffey v. Sutherland, 17 
SW. 382, 18 KyL 447. 

10. Graham v. Burch, 44 Minn. 33, 
46 NW 148 (where no valuable con- 
sideration was paid); Wing v. Have- 
lik, 268 Mo. 502; 161 SW 732; Ran- 
ken vy. Patton, 65 Mo. 378; Miller v. 
Simonds, 5 Mo. A. 83 [aff 72 Mo. 
669]; Rankin v. Rankin, (Tex. Civ. 
A.) 134 SW 392; Birdsall vy. Leavitt, 
32 Utah 136, 89 P 397. 


11. Chipman v. Furniss, 69 Ala. 
555, 44 AmR 628; Hanna v. Wilcox, 
53 Iowa 547, 5 NW 717; Leighton 


v. Orr, 44 Towa 679, 

[a] This is true in the case of a 
deed procured by the exercise of an 
influence obtained by unlawful co- 
habitation. Semper v. Engelhart, 140 
Iowa 286, 118 NW 318 (holding evi- 
dence of illicit relations insufficient); 
Leighton v. Orr, 44 lowa 679; Bivins 
Zi arnigan, 8 Baxt. (Tenn.) 282. 
See Whitlock v. Dixon, 150 N. C. 616, 
64 SE 504 (holding that any burden 
resting on a grantee to show free- 
dom of the grantor from undue in- 
fluence was sustained by proof of 
their relations, showing no immoral 
acts on the part of either, and that 
he boarded with her, a woman of his 
own station in life, paid her board, 
and intended to marry her). 

12. Lord yv. Reed, 254 Ill 350, 98 
NE 553, AnnCasi918C 139; Cripps v. 
Woessner, 28 Man. 74, 36 DomLR 80, 
12 aa taibe 1072 [dism app 10 
WestWkly 1220). 


13. Lord _v. Reed, 254 Ll. 350, 98 
NE 658, AnnCasi913C 139. 

14, Cal—Cox v. Schnerr, 172 Cal. 
371, 156 P 509. 


eS C.—Mackall v. Mackall, 14 D. C. 


Shad, peNoGons v. Bright, 44 Ind. A. 
275. 87 NE 66 

Ky.—Hoeb - Maschinot, 140 Ky. 
330, 181 SW. 23 


Md.—Horner y. Bell, 102 Md, 435, 
62. A 786. 

Mo.—Jones v. Belshe, 238 Mo. 524, 
141 SW 11380; Martin v. Baker, 135 
Mo. 495, 386 Sw 369. 

N. J.—Holland v. John, 60 N. J. 
a 435, 46 A172. 

Y Smith v. Firth, 53 App. Div. 
i 65 NYS 1096, 

C—Raltnrop v. Todd, 145 N. ¢. 
ue 58 SE 996; Michael v. Michael, 
89. N. GC. $49, 

Okl.—Miller y. Thompson, 171 P 850. 

\ 


Eng.—Wright v. Proud, 13 Ves. Jr. 
1386, 33 Reprint 246. 

“Wherever a fiduciary relation ex- 
ists, legal or actual, whereby trust 
and confidence are reposed on. the 
one side, and influence and control 
are exercised on the other, Courts 
of equity, independent of the ingre- 
dients of positive fraud, through 
public policy, as a protection against 
overweening confidence, will inter- 
pose to prevent a man from strip- 
ping himself of his property.” Reck 
v. Reck, 110 Md. 497, 509, 73 A 144. 

Presumptions and burden of proof 
see infra § 513. 

{a] Such a relation exists (1) in 
“every case where influence is ac- 
quired and abused, where confidence 
is reposed and betrayed.” Smith v. 
Kay, ) 71H.» Lo. Cas.) 749,779, 11, Re- 
print 299 (per Lord Kingsdown). (2) 
“To call forth the aid of equity on 
such ground, a relation of confidence 
must subsist between the parties, 
and an influence possessed by °the 
one over the other, by reason of such 
confidence, and an undue or improp- 
er exercise of such influence, in pro- 
curing the deed from the confiding 
party. The relation may be of any 
kind which implies econfidence, as 
trustee and beneficiary, attorney and 
client, parent and child, guardian and 
ward, physician and patient, nurse 
and invalid, confidential friend and 
adviser, indeed, any relation of con- 
fidence between persons which gives 
one dominion or influence over the 
other.” Bayliss v. Williams, 6 Coldw. 
(Tenn.) 440, 442. 

15. Hensan v. Cooksey, 237 IIl. 
620, 86 NE 1107, 127 AmSR 345; 
Irwin v. Sample, 213 Tll, 160, 72 NE 
687; Walker v. Shepard, -210 Til. 100, 
71 NE 422; Roby v. Colehour, 135 
Til. 300, 25 NE 777; McCord v. Bright, 
44 Ind. A. 275, 87 NE 654; Turner 
v. Turner, 44 Mo. 535; Rowe v. Free- 
man, (Or.) 172 P 508. 

16. Hensan v. Cooksey, 237 Il. 
620, 86 NE 1107, 127: AmSR 345; 


McCord v. Bright, 44 Ind. A. 275, 
87 NE 654. 
17. Ross v. Conway, 92 Cal. 632, 


28 P 785; Caspair v. New Jerusalem 
First German Church, 82 Mo. 649; 
Church of Jesus Christ, ete. v. Wat- 
son, 25 Utah 45; 69 P 531; Huguenin 
v. Baseley, 14 Ves. Jr. 2738, 33 Re- 
print 526. 

fa] A conveyance by an aged and 
illiterate woman to her pastor, on 
whom she leaned for counsel and 
care, and who also induced the mak- 
ing of a will in his favor, will be 
presumed to be fraudulent. McClel- 
lan v. Grant, 83 App.. Div. 599, 82 
NYS 208 [aff 181 N. Y. 581 mem, 
74 NE 1119 mem]. 

18. Alwood v. Mansfield, 59 111. 
496; Levara v. McNeny, 73 Nebr. 414, 
102 NW 1042, 5 Nebr. \aimethg 318, 
98 NW 679; Happin v. Tobey, 9 R..I. 
42; Bayliss v.. Williams, 6 Coldw. 
(Tenn.) 440. But see Wendell v. 
Van Rensselaer, 1 Johns. Ch. (N. Y.) 
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gal; it may be moral, social, domestic, or merely 
So equitable relief may be obtained . 
where a deed has been procured under such cir- 
cumstances by a spiritual adviser,’ attorney or 
solicitor,!s or one who possesses the confidence of 
the grantor by reason of their business relations,!® 
such as agent and confidential adviser.*° 
fact that a fiduciary relation existed between a 
grantor and a grantee does not render the deed void 
or voidable, where the sale is open, honest, and 
fair,?4 and this, although the grantor has not had 
the benefit of independent advice.?? 
sufficient ground to set aside a deed that there ex- 
isted at the time of its execution a mutual confi- 
dence in business relations and a general friendship 
justified by the past relations of the parties, where 
it does not appear that the consideration was in- 
adequate,?? or that there was undue influence over, 


But the 


It is not a 


344 (where it is held that, although 
the consideration for a deed to an 
attorney or scrivener by his client 
may be inadequate, the instrument 
will not be set aside for undue in- 
fluence where there is no evidence 
as to want of capacity in the grantor 
or of fraud or imposition by the 
grantee). 

19. Gay v. Witherspoon, 16 SW 
96, 13 KyL 20; Chase v. Hubbard, 
153 Mass. 91, 26 NE 433; Barnes. v. 
Brown, 32 Mich. 146; Armstrong v. 
Logan, 115 Mo. 465, 22 SW 384. See 
also Platt v. Platt, 2 Thomps. & C. 
(N. Y.) 25 (where it is held that in 
the case of a conveyance by one 
partner to another of his interest in 
the business, under circumstances 
from which the exercise of influence 
over the grantor’s mind may be im- 
plied, the grantee has the burden 
of showing the righteousness of the 
transaction). 

20. German Sav., ete., Soc. v. De 
Lashmutt, 83 Fed. 33. 

21... Carlock v. Carlock, 249 Ill. 
330, 94 NE 507; Crosby v. Dorward, 
PER Ill. 471, 94 NE 78, 140 AmSR 


22. Hemenway v. Abbott, 8 Cal. A. 
450, 463, 97 P 190 (where it is said: 
“The cases where the courts have 
attached importance to the fact that 
the party, alleged to have been over- 
reached, received no independent ad- 
vice, are cases in which the recipi- 
ent of such party’s favor had some 
over-mastering influence, actual or 
presumptive, over the latter by rea- 
son of their natural relation or be- 
cause of some physical or mental in- 
firmity by means of which the bene- 
ficiary was enabled to obtain an un- 
due advantage’); Soper v. Cisco, 85 
N. J. Eq. 165, 95 A 1016, AnnCas 
1918B 452. But see Nobles v. Hut- 
ton, (Cal.) 93 P 289, 293 (where it 
is said: “Persons standing in a con- 
fidential relation towards others can- 
not entitle themselves to hold bene- 
fits which those others may have 
conferred upon them, unless they can 
show to the satisfaction of the court 
that the person by whom the benefits 
have been conferred had independent 
advice in conferring them”). 

[a] Although want of independ- 
ent advice may be a ground for set- 
ting aside a deed to an attorney, 
agent, or trustee, in those cases 
where the parties are seeking to ob- 
tain some advantage for themselves, 

et if the deed is one not for their 
benefit or at their solicitation, but 
in trust for a benevolent or chari- 
table use, it will be sufficient that 
the grantor had ample opportunity 
to obtain such advice, and fully com- 
prehend the nature of the act, and 
that it was voluntary. Bowdoin Col- 

eV. Marta 75 Fed. 480 [dism app 
iu S. 745. mem, 17 SCt_996 mem, 
rs 1 “ed. 1209 mem, 169 U. S. 551, 
18 SCt 415, 42 L. ed. 850]. 

23. Frederic v. Wilkins, 182 Ala. 

343, 62 S 518; Smith v. Curtis, 19 Fla, 


940 [180.3] 


or want of capacity on the part of, the grantor.** 
Nor does the mere fact that the grantee was the 
medical adviser of the grantor at the time the deed 
was executed show undue influence.*° 
or confidential relation between the parties is ere- 
ated by the relation of a boarder in the family of 
the grantee so as to affect the validity of a deed 
Also the facet that 
the grantee was at one time employed by the grantor 
does not necessarily show a fiduciary relation.?? 

g. Deeds to Relatives **—(1) In Gen- 
A deed is not necessarily secured by undue 
influence because of the fact that the grantor is a 
relative of the grantee,?® and in such a case where 
a voluntary conveyance is understandingly made by 
the grantor it may be sustained,®° although at the 
time he was in a weak physical condition. $2! 


by the former to the latter.*® 


[§ 169] 
eral. 


a deed otherwise valid will not be 


786. See also Doggett v. Lane, 12 
Mo. 215 (where it was held that a 
deed to a family physician would 


not be set aside, the consideration 
being adequate). 

24, Ralston v. Turpin, 129 U's. 
663, 9 SCt -420, 32 L. ed. 747; Lang 
y. Lang, 284 Ill. 148, 119 NE 963. 

25. Kellogg v. Peddicord, 182 Til. 
22, 54 .NE 623. 

26. Real Est. Title Ins., 
v. Maguire, 17 Montg. Co. (Pa.) 25. 

27. Masterson v. Sheahan, (Mo.) 
186 SW 524. 

28. Presumptions and burden of 
proof of undue influence see infra §§ 
502-511. 

29. Colo.—Little v. Little, 23 Colo. 
‘A, 518, 130° P 1022. 

Conn.—Purdy v. Watts, $8 Conn. 
214, 90 A 936. 

lll.—Kosturska v. Bartkiewiez, 241 
Ill. 604, 89 NE 657. 

Mich.—Guinon v. Guinon, 184 Mich. 
56, 150 NW 311; Wallace v. Harris, 
82 Mich. 380. 

Or.—Rowe v. Freeman, 172 P 508. 

Pa.—Hosie v. Hosie, 5 LackJur 44. 
ean .—Millican y. Millican, 24 Tex. 

N. S.—Maddern v. McNeil, 45 N.S. 


407 
7Ont—_Christian v. Poulin, 1 OntwWR 


Pay Thus the mere fact that a 
son who was under no legal obliga- 
tion to support his father refused to 
do so, unless the father conveyed his 
property in consideration of the son’s 
contract to support him, in the ab- 
sence of any coercion or unfair ad- 
vantage by the son to compel the 
conveyance of itself did not warrant 
setting it aside. Purdy v. Watts, 88 


etc., 


Conn. 214, 90 A 936. 

30. U. S.—McCalla_ v. Bane, 45 
Fed. 828. 

Ala.—Stroup v. Austin, 180 Ala. 
240, 60'S 879. 

Cal.—Creswell v. Welchman, 95 


Cal. .359,'30 P 553. 

Tll.— Valbert v. Valbert, (282 T1l. 
‘415, 118 NE 788; Sargent v. Roberts, 
265 Tll. 210, 106 NE 805; Diekerson 
v. Evans, 84 Til. 451. 

Minn.—O’Neil v. O’Neil, 30 Minn. 
33,°14' NW 59. 

Mo.—Likins v. Likins, 122 Mo. 279, 
27 SW 531; Moore v. Moore, 67 Mo 


“192; Bowles v. Wathan, 54 Mo. 261. 
N. J.—ULeddel v. Starr, 20 N. J. Raq. 


274. 

Ss. C.—Huggins 4 Huggins, 107 
S. C. 470, 93 SE 12 

31. Whitten v. MeFall: 122) Ala. 


‘619, 26 S181; ‘Carty v. Connolly, 91 
Cal” 16,27. P 599; McKinney v. Hen- 
BISy 4 74 Mo. 326. 

a 
firmity of a grantor and the rela- 
tionship between him and the grantee 


does not present a case of undue, 


influence. Crowe v. Peters, 63 Mo. 
429; Martin ee Winton, (Tenn. Ch. 
A.) 62 SW 

32... UD. N Mackall v. Mackall, 135 


CO. | 


Evidence of the age and in- 
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to children,?* 
And no trust 


posed.*® 


Hence 
set aside merely 


U. S. 167, 10 SCt 705, 
Ill.—Francis v. Wilkinson, 147 Ill. 
370, 35 NE 150. 
Ky.—Sullivan v. Hodgkin, 12 SW 
778, 11 KyL 642. 
Mo.—McKissock v. Groom, 148 Mo. 
459, 50 SW 115. 


34 L. ed. 84. 


Nebr.—Brugman v. Brugman, 93 
Nebr. 408, 140 NW 781. 
N. Y.—Callery v. Miller, 1 NYS 


88. 

33. U. S—Aleorn v. Alcorn, 194 
Fed. 275; Kennedy v. Bates, 142 Fed. 
6173 COA[2387, 

Ala.—Hassell v. Hassell, 77 S 716; 
Neal.v. Neal, 155 Ala. 604, 47 S 66; 
McLeod v. McLeod, 145 Ala. 269, 40 
S 414, 117 AmSR 41. 

Cal.—Broaddus v. James, 13 Cal. 
A. 464, 110 P 158. 

Tll.— Fitzgerald v. Allen, 240 I11. 
80, 88. NE 240; Latimer v. Latimer, 
174 Ill. 418, 51 NE 548. 

Iowa.—Baker yv. Baker, 169 Iowa 
473, 151 NW 459; Hughes v. Silvers, 
169 Towa 366; 151 NW 514; Steen 
v. Steen, 169 Iowa 264, 151 NW 115; 
Clawsen v. Webber, 156 Iowa 704, 
137 NW 954; Hemstreet v. Wheeler, 
100 Towa 282, 69 NW 518. 

Ky.—Hill v. Coakley, 149 Ky. 814, 
149 SW 1001; Garner v. Garner, 4 


KyL 823; Huff’ v.:Dehaven,’8 Ky. 
Op. 633: 
La.—Reinerth A Rhody, 52 La. 


Ann. 2029; 28'S '27 

Mo.—Goodman at Griffith, 238 Mo. 
706, 142 SW 259. 

Nebr.—Hacker v. Hoover, 89 Nebr. 
317, 131 NW 784. 

Or.—Powers v. Powers, 46 Or. 479, 
80 P 1058. 

Pa.—Britton vy. Britton, 23 Pa. Co. 

Ss. C.—Hugegins v. 170 
S.C. 470, 93 SH 129. 
sont S.—Maddern v. McNeil, 45 N. S. 

or eee Vv. Young; 1 Ont 
WR 

fal. ‘The mere fact that the grant- 
or is old and that the deed is a vol- 
untary one to a daughter with whom 
the former. has. lived for several 
years on very affectionate terms is 
not sufficient’ ground for setting it 
aside, in the absence of proof of 
incapacity, fraud, or undue influence. 
Le Gendre v. Goodridge, 46 N. J. Eq. 
419, 19 A’ 543 [aff 23 A 581]. 

{b] It is. no objection (1) that 
there was want of independent ad- 
vice in the case of a deed to a child 
who had supported the parent for 
years, or the absence of a power 
of revocation in such a case. Carney 
v. Carney, 196 Pa. 34, 46 A 264. (2) 
Also the mere absence of independ- 
ent advice is not ground for setting 
aside the deed of a parent to his or 
her child or children, where the 
grantor was’ mentally 
(Grahn v. Litwin, 4 Sask. Ll. 270), 
(3) or where the result would have 
been the same if such advice had 
been obtained (Linderstam v. Bar- 


Huggins, 


competent, 


[§§ 168-169 


because influenced by partiality or special affection 
toward the grantee,? as is often the case of deeds 
foster children,*4 
nephews,°*® nieces,” or brothers,*® unless it appears 
that there has been an abuse of the confidence re- 
Nor will arguments addressed by a child 
to a parent or appeals to the latter’s conviction of 
right-doing constitute undue influence;*® nor the 
fact that a parent, being in full possession of his 
faculties, executes a deed with reluctance and after 
repeated urging ;*! nor an inequality in the division 
of the grantor’s property among his children.4? But 
if a person takes advantage of the confidence which 
another has reposed in him and of his influence over 
such person, and by deception or improper influence 
induces him to part with his property without an 
adequate consideration, relief may be obtained in 
equity,*® as in the case of a deed executed to a 


grandchildren,*® 


nett, 19° Austr, “C/I, “Re 'sZ38), “eas 
“The law distinguishes the relation 
of parent and child, in so far as 
gifts or grants from the parent to 
the child are concerned, from other 
classes of confidential relations, and 
it revokes such benefits only where 
the exercise of actual undue _ influ- 
ence is shown, and not merely be- 
cause of a confidential relation and 
the absence of competent independ- 
ent advice to the grantor. Even 
where the dominance of the parent 
has presumptively ceased, the in- 
quiry is whether, on all the evidence, 
it reasonably appears that the bene- 
ficial act proceeded from the free 
volition of the parent, without im- 
position or coercion on the part of 
the beneficiary.” Hassell v. Hassell, 
(Ala.) 77 S 716, 717. 

34. Sears v. Vaughan, 230: Ill. 
572, 82 NE 881; Schuffert v. Grote, 
oe ‘Mich. 650, 50 NW 657, 26 AmSR 


31 
Bi Williams v. Langwill, 241 Tl. 
441, 89 NE 642, 25 LRANS 932. 

36. Stroup v. Austin, 180 Ala. 
240, 60 S 879; Eakle v. Reynolds, 
54 Md. 305; Coombe v. Carthew, 59 
N. J. Hq. 638, 48 A 1057. 

37. Bretthauer v. Foley, 15 Cal. 
A, 19}4118°P 356; 

38. Wise v. Swartzwelder, 54 Md. 
292; Maney v. Morris, (Tenn. Ch. A.) 
57 SW 442. 

39. Alcorn v. Alcorn, 194 Fed. 275; 
June v. Willis, 30 Fed. 11; Couch 
v. Couch, 148 Ala. 332, 42 S 624; 
Hemphill v. Holford, 88 Mich. 293, 
50 NW 300; Comstock v. Comstock, 
57 Barb. (N. YY.) 453: 

40. Preston v. Lloyd, 269 Ill. 152, 
109 NE 687; Bishop v. Hilliard, "O34 
Tl. 382, 81° NE 403; Hammond. v. 
Welton, 106 Mich. 244, 64 NW. 25. 

41. Hamilton v. Smith, 57 Iowa 
15, 10 NW 276, 42 AmR 39. 
viene Ala.—Hassell v. Hassell, 77 S 

Ill.—F rancis v. Wilkinson, 147 Tl. 
370, 35 NE 150. 

Iowa.—Steen v. Steen, 169 Towa 
264, 151 NW 115; Mallow v. Walker, 
115 Iowa 238, 88 NW 452, 91 AmSR 
158; Chambers v. Brady, 100 Iowa 
622, 69 NW 1015. 

Mo.—McKissock v. Groom, 148 Mo. 
459, 50 SW 115. 

S. C.—Rowland v. Sullivan, 4 8S. C. 
Eq. 518. 

See also Wessell v. Rathjohn, 89 
N.C, 377,.45 AmR 696: 

[a] Inequality in distribution by 
deed among children may, however, 
be considered as a_ circumstance 
tending to establish undue influence. 
Salisbury v. Aldrich, 118 Ill. 199, 
8 NE 777. 

43. Fla.—Harkness v. Fraser, 12 
Fla. 336. 

Ga.—Frizzell v. Reed, 77 Ga. 724. 

Ky.—McGuire v. McGuire, 11 Bush 
Ai Bramel vy. Bramel, 8 Ky. Op. 


Minn.—Naeseth v. Hommedal, 109 


For later cases, developments and changes in, the law see cumulative Annotations, same title, page and note number. 


§§ 169-172] 


son, daughter,#® stepson,#* sister,47 brother 4® or 


brother-in-law.*? 
[§ 170] 


parentis.°? 


the parental relation.®? 
[§ 171] 


Minn. 153, 123 NW 287. 


Mo.—yYoutsey v. Hollingsworth, 
178 SW 105. 
Nebr.—Nelson v. Wickham, 86 


Nebr. 46, 124 NW _ 908; Hartnett 
PRE ERE SI 42 Nebr. 23, 60 NW 


N. J.—Thornton v, Ogden, 32 N.. J: 
Eq. 723; White v. Daly, (N. J. Ch.) 


58 A 929. 

N. Y.—Case v. Case, 49 Hun 83, 
1 NYS 714. 

N. C.—Balthrop v. Todd, 145 N. C. 
112, 58)SH.996. 

Pa.—Light v. Light, 221 Pa. 136, 
70 A 553. 


S. C.—Zeigler v. Shuler, 87 S. C. 
1, 68 SE 817. 

Wis.—Watkins v. Brant, 46 Wis. 
419, 1 NW 82. 

Ont.—Dunlop v. Dunlop, 10 Ont. 
‘A. 670; Lavin. v. Lavin, %pOnt) As 
197; Poole v. Poole, 3 OntWR 
831. 


44. Nobles v. Hutton, (Cal.) 93 P 
289, 292; Forrestel v. Forrestel, 110 
Iowa 614, 81 NW 797; Disbrow v. 
Disbrow, 164 N. Y. 564, 58 NE 1086 
{aff 31 App. Div. 624, 52 NYS 471]; 
Voorhees v. Voorhees, 39 N. Y. 463, 
100 AmD 458 [aff 50 Barb. 119]; Nor- 
paand v. Normand, 89 Vt. 77, 94,A 
17 

{a] Want of independent advice. 
—A deed procured from a mother of 
advanced age by her son for whom 
she had great affection, which was 
not intended to take effeet until her 
death, may be set aside, where it 
contained no power of revocation or 
reservation of a life estate and was 
executed by her without any inde- 
pendent advice as to the effect, there- 
of. Martling v. Martling, 47 N. J. 
Eq. 122, 20 A 41. 

45. Jacobus v. Waite, (N. J. Ch.) 
97 A 958; White v. Daly, CN. J. Ch.) 
58 A 929; Brummond v. Krause, 8 
Ng D; 573, 80 NW 686; Vanzant v. 
Coates, 39 Ont. L. 557, 12 OntWN 
239, 37 DomLR 471 lapp dism 40 
Ont. L. 556, 13 OntWN 153]. 


46. Hart v. Hart, 57 N. J. Eq. 
543, 42. A 153. 

47. Odell vy. Moss, 130 Cal. 352, 
62.2. db; 

48. Parker v. Hill, 85 Ark. 363, 


108 SW 208; Neuhauser v. Schrepfer, 
30 PittsbLegJNS 399. 

{a] For instance, a deed by a sis- 
ter to her brother, the only relation 
for whom she seemed to have no affec- 
tion, made by her when _ sixty-four 
years of age and in an enfeebled con- 
dition of health, solely to avoid a 
lawsuit threatened by him without 
any appropriate ground therefor, and 
for practically nominal consideration, 
cannot be sustained. Parker v. Hill, 
85 Ark. 363, 108 SW 208. 

49. Irwin v. Sample, 213 Ill. 160, 


72 NE 687. 

50. .U. S«—Taylor. v. Taylor, 8 
How. 183, 12 L. ed. 1040. Compare 
gan lcine v. Pye, 12 Pet. 241, 9 L. ed. 


70 
FN aapiges eo v. Taylor, 38 Ark. 

Cal.—Brown v. Burbank, 64 Cal. 
995.27 P 940, 

Tl—Sayles v. Christie, 187 I. 
424, 58 NE 480. 


L 


(2) To Parent or Person in Loco Paren- 
tis. Where a deed, founded on no real, or a grossly 
inadequate, consideration, is executed in favor of 
a parent who by misrepresentation or other abuse 
of the confidence or affection of the grantor for him 
has procured its execution, it may be canceled in 
equity,°° particularly where the grantor has not had 
the benefit of independent advice.** 
applies in the case of a deed to one standing in loco 
A deed from a child to a parent, how- 
ever, is not void merely because of the existence of 


(3) To Husband or Wife. 
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[§ 172] 6. 


And this rule 
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to a husband or wife has been gk by undue 
influence it may be set aside.®4 
to a husband or wife will be sustained, 
appears that the transaction was entirely consistent 
with honesty and good faith and that no advantage 
was taken of the grantor ®® who was of sound mind 
and capable of contracting,®® and acted understand- 
ingly in making it.°7 

Tllegality—a. 
is void when founded on an illegal consideration,5® 
as in the case of a conveyance given to procure 
future cohabitation.®® 
ried man induced by the fraudulent representations 


A deed, however, 
where it 


In General. <A deed 


So, a conveyance by a mar- 


of the grantee that she would marry him on his 


If a deed 
Iowa.—Davis v. Dunne, 46 Iowa 
4, 
Mich.—Peek v. Peek, 101 Mich. 


a 59 NW 604. 


Y.—Bergen v. Udall, 31 Barb. 
tu AAirooneon v. Dana, 81 Misc, 431, 


143 NYS 67; Powers v. Powers, 48 
HowPr 389. 
{a] Although the grantor is a 


participant in a parent’s fraudulent 
design thereby to induce a sister to 
make a like conveyance, the deed 
may be rescinded. Peek v. Peek, 101 
Mich. 304, 59 NW 604. 

51. Ashton v. Thompson, 32 Minn. 
25, 18 NW 918; Miller v. Simonds, 
72 Mo. 669; Gibbs v. New York L. 
Ins., etc., Co., 14 AbbNCas (N. Y.) 
1; Davis v. Strange, 86 Va. 798, 11 
SE 406, 8 LRA 261. 

52. Jordan v. Cathcart, 126 Iowa 
600, 102 NW 510; Eighmy v. Brock, 
126 Iowa 535, 102 NW 444; Clutter 
v. Clutter, (Ky.) 4 SW _ 182; Good- 
win v. White, 59 Md. 5038; Case v. 
Case, 26 Mich. 484. 

53. Giers v. Hudson, 142 Ark. 232, 
143 SW 916; Jurgenson y. Dana, 81 
Mise. 431, 143 NYS 67. 

“Tt is not the relation of parent 
and child which avoids the transfer, 
but the presumption of undue influ- 
ence growing out of that relation 
when unrebutted, and while the court 
should view a transfer from a child 
to a parent with a critical eye, still 
if the court can see, from the evi- 
dence, the conveyance was volun- 
tarily made and was fully under- 
stood by the child and was for the 
best interest of the child, it will be 
sustained.” Ferns v. Chapman, 211 
Ill. 597, 607, 71 NE 1106. 

54 Ala.—Harden v. Darwin, 177 
Ala.. 472. 

Ind.—McCord v. Bright, 44 Ind. 
A. 275, 87. NE 654. 

Iowa.—Paulus v. Reed, 121 Iowa 
224, 96 NW 757. 

Ky.—Boswell v. Boswell, 


45 SW 
Ae cae 20 Kyl 118. 


S30 ere ger v. Alderton, 

rg 96 A 80. : ‘ 
h.—Wilson  v. Bulls wy LO) nhOR: 
tc v. Barron, [1902] 


Ting. —Willis 
2a 


[a] A deed to an intended hus- 
band has been set aside, where he 
testified that he had no affection for 
her and refused to marry her un- 
less the deed was executed, and she 
was possessed of an infatuation for 
him which might compel her to give 
him all her estate free from condi- 
tions, and she did not consult friends 
and had no legal advice. Shaw v. 
Shaw, 9 NYS 897 [aff 130 N. Y..700 
mem, 30 NE 68 mem]. 

{b] Where the wife by false rep- 
resentations induced her husband, 
whose mind was affected, to convey 
his property to her, the conveyance 
may be set aside. Lins vy. Lenhardt, 
127 Mo. 271, 29 SW 1025. 

55. U. S.—De Wolf Vv. Hays, 125 
U. S. 614, 8 SCt 990, 31 L. ed. 818. 

Ark.—McDonald vy. Smith, 95 Ark. 
523, 130 SW. 515. 

Cal.—MecDougall v. McDougall, 135 
Cal,..316..67, P 778. 

Fla.— Waterman v. Higgins, 28 Fla. 


A. 


securing a divorcee and that the conveyance was nec- 


660, 10 S 97. 

Ill—Donahoe v. Chicago Cricket 
Club, 177 Tl). 352, 562° NB “351. 

Ky.—Jones v. Gorham, 90 Ky. 622, 
14 SW 599, 12 KyL 568, 29 AmSR 
423, 10 LRA 228; Breeding vy. Tobin, 
18 SW 773, 13 KyL 842; Kennedy v. 
Ten Broeck, 11 Bush 241; Standeford 


eae 2 Kyl 389, 11 Ky. Op. 
Mich.—Pritchard v, Hutton, 187 

Mich. 346, 153 NW 705: Hodges v. 

Cook, 93 Mich. 577, 53 NW 823. 


Mo.—Smelser v. Meier, 271 Mo. 178, 
196 SW 22; Allen v. Drake, 109 Mo. 
626, 19 SW 41; Hollocher v. Hollocher, 
62 Mo. 267. 

N. Y.—Cooke v. Higgins, 152 App. 
Div. 204, 186 NYS 641. 
et C.—Sparks v. Sparks, 94 N. C. 

[a] Dlustrations—(1) Undue in- 
fluence by a husband is not shown by 
a conveyance to him by his wife pur- 
suant to an agreement that he should 
devise his estate to her so that the 
survivor should have the whole. Jones 
v. Gorham, 90 Ky. 622, 14 SW 599, 
29 AmSR 423, 10 LRA 223.) (2) Nor 
is fraud or undue oppression shown 
by the fact that a husband, on learn- 
ing that his wife had committed 
adultery, entered into an agreement 
of separation with her, and as an ele- 
ment of the agreement she conveyed 
certain land to a trustee for him. 
Sparks v. Sparks, 94 N. C. 527. (3) 
So, a threat of the wife that she will 
leave her husband, who is intemper- 
ate and ignorant, if he does not deed 
his property to her, where it also ap- 
pears that he had been afraid to do 
so lest she should turn him out of 
doors, is not sufficient to show that 
a deed in trust for himself and her 
was executed under undue influence 
or duress. Donahoe «v. Chicago 
Cricket Club, 177 Ill. 351, 52 NE 351 

56. Paulus v. Reed, 121 Iowa 224, 
96 NW 757; Wood v. Wood, 103 Mo. 
17, 15 Sw 288. 

57. Pritchard v. Hutton, 187 Mich. 
346, 158 NW 705; Cruger v. Cruger, 
Barb 225 [app dism 2 N. Y. 571]; Al- 
drich v. Aldrich, 14 NYSt 516. 

58. Kirby = v. Ingersoll, Harr. 
(Mich.) 172 (where it is intimated, 
however, that, where a deed purports 
to convey lands some portions of 
which the grantor cannot legally con- 
vey, it may be good in part and void 
as to the residue). See Butler v. 
Myer, 17 Ind. 77 (holding that a con- 
veyance is founded upon a valid con- 
sideration, where given in satisfac- 
tion of illegal claims taken up by the 
ah te at the request of the gran- 
or). 

59. Watkins vy. Nugen, 118 Ga. 375, 
45 SE 260; Watkins v. Nugen, 118 
Ga. 372, 45 SE 262; Sherman v. Bar- 
rett, 26 S. C. L. 147; Holten v. Van- 
dall, 7 B. C. 331. See generally Con- 
tracts § 402. 

[a] But a deed will not be can- 
celed merely because of the fact 
that the grantor is living in illicit or 
adulterous intercourse with the gran- 
tee. Stowell v. Spencer, 190 Ill. 
453, 60 NIE 800; Cusack ¥, White, 9 
Ss. C. L. 279, 12 "AmD 669. 
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essary to stop her children’s opposition will be set 
aside.®° But where a deed based on illegal con- 
sideration has been fully executed, the parties will 
be left in the position wherein they have placed 
themselves and the deed will not be set aside,** nor 
will the grantor be permitted to recover the prop- 
erty ;°? and an illegal consideration has been held 
to pass the legal title.6* But the fact that the con- 


sideration may have been illegal will not prevent. 


the conveyance being set aside for fraud, the par- 
ties not being in pari delicto.°* Where a statute 
requiring the parties to produce evidence of the 
payment of past due taxes upon the premises con- 
veyed does not provide that the-conveyance shall 
be void for failure to comply with its provisions, 
the deed is not void because of such failure. Dec- 
larations of a deed which are against public policy 
and good morals, but to which the purchaser is 
not a party, are without effect on his rights.°6 A 
child of a first marriage may convey a possible 
future interest he may have in the land coming to 
his mother through her previous marriage, she hay- 
ing remarried and being prevented by statute from 
alienating such land without violation of public pol- 
icy. A deed, otherwise effectual, is not invalid 
because it purports to be executed in pursuance of 
an invalid judgment.®® 

[§ 173] b. Collusive Divorce. 

60. Douthitt v. Applegate, 33 Kan. | 
395, 6 P 575, 52 AmR 533. 

61. Beard v. White, 120 Ga. 1018, 
48 SE. 400; Woodall v. Peden, 274 
IH. 301, 113 NE 608; Edwards. v. 
Boyle, 37 Okl. 639, 133 P 233. See 
Walton v. Blackman, (Tenn. Ch.) 36 


SW 195 (holding that a conveyance 
will not be set asice at the suit of 


Although an 


498, 53'S 731. 
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she had uncanceled revenue stamps in 
her possession, and it was contended 
that, the parties to the transaction 
having intended to defeat the claim 
of the government, the land could not 
be recovered by the grantee. 
v. Gjurich, 163 Cal. 740, 127 P 49. 

65. Putnam v. Cooper, 


[$§ 172-176 


agreement for divorce is collusive, yet a conveyance 
executed by a father to his children for their sup- 
port in pursuance of an agreement to that effect 
entered into in connection with the proceedings will 
not be rendered invalid.®® 

{§ 174] c. Compounding Felony. The fact that 
the consideration of a deed is an agreement to com- 
pound a felony is held not to invalidate the instru- 
ment,?° 

[§ 175] 7. Effect of Invalidity “—a. In Gen- 
eral. A deed procured by fraud is ordinarily held 
voidable merely;‘? and title passes to the grantee 
subject to the grantor’s right to defeat it.“* A deed 
procured through undue influence ™* or duress ‘> is 
likewise voidable merely,. but it becomes inefiective 
on disaffirmanee.‘* Where a deed is voidable merely, 
it may be disaffirmed either by entry on the land, 
by a written notice of disaffirmance, by a subse- 
quent conveyance, or by any other act equally de- 
claratory of such an intention.*“7 A forged deed 
does not deprive the true owner of his right to the 
rents of the land which the deed purports to con- 
vey.*§ 

[§ 176] b. Bona Fide Purchaser. Where a deed 
procured by fraud is only voidable, a subsequent 
bona fide purchaser for a valuable consideration 
without notice is not affected by such fraud.*° But 
where the deed is regarded as absolutely void, it is 
N. H-—Gage v. Gage 29 N.-H. 533. 


N. C.—Beeson v. Smith, 149 N. CG. 
142, 62 SE 888; Clary v. Clary, 24 
N. Gevs. 


on tas —Swan y. Castleman, 4 Baxt. 
Wis.—Crocker v. 
645, 70 AmD 489. 
{a] Actual fraud going to the ex- 
ecution of the deed has in some 
cases been held to render a deed ab- 


Fieg 
Bellangee, 6 Wis. 


127° La. 


the grantor, where it was fully exe-: 66. Rudolf v. Costa, 119 La. 781, 
cuted and was not in itself either il-| 44 S$ 477. 
legal or fraudulent, although made 67. McAdams v. Bailey, 169 Ind. 


for the purpose of assisting in the 
perpetration of a fraud by the gran- 
tee). But see All v. All, 250 Fed. 
120 (holding that, where a mother, to 
save her son from criminal prosecu- 
tion, conveyed her land to another 
who mortgaged it to a bank which 
had a claim against him, and the 
mother remained in possession of the 
land after her conveyance, and even 
after the bank’s foreclosure of its 
mortgage, a court of equity will set 
aside the conveyance); Bedard _v. 
Phoenix Land Imp. Co., 10 Que. Pr. 
278 (holding that, when a person de- 
mands the cancellation of an authen- 
tic deed of Jand, he may allege that 
the notary who acted was at the 
time president of defendant company, 
and that the land was bought for im- 
moral purposes, to wit; for a lot- 


tery). 

62. papeoriae v. Weldy, 149 Cal. 
667, 87 P 276 

[a] Application of statute.—Civ. 
Code § 1608, providing that, where 
any part of a single consideration for 
one or more objects or of several 
considerations for a single object is 
unlawful, the entire contract is void, 
applies only to contracts which are 
executory, at least in part, and does 
not permit a grantor who has re- 
ceived and retained the consideration 
for the conveyance to recover the 
property on the sole ground that the 
consideration was unlawful in part. 


Ripperdan v. Weldy, 149 Cal. 667, 
87 P 276. 
63. Hill v. THeaAD, 73 Ala. 200, 


49 AmR 48. 


64. Fieg vy. Gjurich, “463 Cal. 740, 
127 P 49. 
[a] For instance, it has been so 


held where an owner was induced to 
convey her property upon the false 
representation of the grantee that the 
government was about to confiscate 
her property because of the fact that 


518, 82 NE 1057, 124 AmSR 240, 138 
LRANS 1003. 

68. Striker v. Mott, 28 N. Y. 82 
on Rockwell v. McGovern, 69 N. Y. 


to McCarthy v. McCarthy, 36 
Conn. 177. 

70. Worcester v. Eaton, 11 Mass. 
368; Moore v. Adams, 8 Oh. 372, 32 
AmD 723; Smith v. Smith, 
(Tenn.) 250. But see Southern Ex- 
press Co. v. Duffey, 48 Ga. 358 (where 
a deed given to secure the release of 
the grantor’s son was held void); 
Ball v. Ward, 76 N. J. Eq. 8, 74 A 158 
[aff 79 N. J. Eq. 170, 81 A 724, 37 
LRANS 539] (where a question was 
not presented by pleadings, but the 
court said that, where no prosecu- 
tion was actually pending, a grantor 
suing to set aside a deed induced by 
the threats of the grantee of the ar- 
rest of a son of the grantor for ob- 
taining money under false pretenses, 
on the ground that the deed was exe- 
cuted pursuant to an agreement to 
stifle a criminal prosecution, must 
allege and prove that a crime had 
been committed by the son which was 
compounded, or the prosecution of 
which was stifled). 

[a] Where forbearance to urge a 
prosecution for perjury is the con- 
sideration for a conveyance, it will 
not be set aside in equity. Moore Vv. 
Adams, 8 Oh, 372, 32 AmD 723. 

71. Deeds of persons of unsound 
CTR see Insane Persons [22 Cyc 

72. Ill—Hewitt v. Clark, 91 I11. 


sine .—Somers vy. Pumphrey, 24 Ind. 


Iowa.—McCoy v. Tewksbury, 165 
NW 400; Barber v. Lyon, 15 Iowa 37. 
-,§Mass.—Bassett v. Brown, 105 Mass. 
551. 

Mich.—Cochran Timber Co. v. Fish- 
er, 190 Mich. 478, 157 NW 282. 


5. Lea} 


key Dougherty, 


solutely void. Swift v. Fitzhugh, $ 
Port. (Ala.) 39; Jackson v. Summer- 
ville, 13 Pa. 359. 

73. Hewitt v. Clark, 91 Tl. 605; 
Bassett v. Brown, 105 Mass. 551; 
Cochran Timber Co. v. Fisher, 190 
Mich. 478, 157 NW 282; Hone v. 
Woolsey, 2 Edw. (N. Y.) 289. 

fa] Fraud is only available to the 
grantor or those claiming under him. 
Hickman v. North British, ete, Ins. 
Coz 13 "Ne BY 236. 

{b] Where possession was not 
taken under a deed procured by fraud, 
it has been held not to operate such 
a disseizin as disabled the grantor 
from subsequently devising the es- 
tate so conveyed. Smithwick v. Jor- 
dan, 15 Mass. 113. 

74 Kline v. Kline, 14 Ariz. 369, 
128 P 805; Gwinn v. Hobbs, (Ind. A.) 
118 NE 155; McCoy v. Tewksbury, 
(Iowa) 165 NW 400; Beeson v. Smith, 
149 Ne C. 142, 62 SH 888. 

75. Royal v. Goss, 154 Ala. 117, 
45 S 231; Kline v. Kline, 14 Ariz. 369, 
128 P 805; Commercial Nat. Bank 
v. Wheelock, 52 Oh. St. 534, 40 NE 
636, 49 AmSR 738; Swan v. Castle- 
mar, 4 Baxt. (Tenn.) 257. But see 
Switt v. Fitzhugh, 9 Port. (Ala.) 39 
(where such a deed is said to be 
void). 

Neo Seo v. Hobbs, (Ind. A.) 118 

77. Long v. Williams, 74 Ind. 115. 
But see Crocker v. Bellangee, 6 Wis. 
645, 70 AmD 489 (holding that the 
deed should be avoided in equity). 

78. Remington Paper Co. Vv. 
81 N. Y. 474 [mod 16 
Hun 594, and foll Remington Paper 
Co. v. O’Dougherty, 81 N. Y. 650]. 

79. Cal—Deputy v. Stapleford, 19 
Cal. 302. 

Tll.—Grant v. Bennett, 96 Tl. 513. 

Ky.—Wayne v. Foote, 10 Ky. Op. 


pee : 
Y.—Valentine v. Lunt, 115_N. 
Pe Nise 22 NE 209 [rev 51 Hun 544, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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held that even such a purchaser can obtain no title.®° 
So, where a deed is procured by duress and the 
duress is of such character as to render the deed 
voidable merely, it cannot be voided as against a 
purchaser for value and without notice.** 
can be obtained even by an innocent party under a 


deed which is forged.s* 
[§ 177] ¢.. Partial Invalidity. 
valid in part and void in part.** 


as to the whole.*® 


[§ 178] 8. Ratification of Voidable Deed—a, In 
General. Where a deed is void it cannot be ratified 
_by subsequent acts‘or declarations of the grantor.*® 
But a deed which is voidable merely for temporary 
want of capacity may be ratified. when capacity 
So, where a conveyance has 


has been restored.5* 


been executed by. a person while intoxicated, 


3 NYS 906]; Swanstrom v. Day, 46 

Mise, 311, 98 NYS 192 [aff 101 App. 

Div. 609 mem, 92 NYS 1147 mem], 
Tex.—Cook v. Moore, 39 Téx. 255, 
Wis.—Crocker v. Bellangee, 6 Wis. 


645, 70 AmD 489, 

[a] Remote grantee.—Where a 
conveyance has been induced by 
fraud, the defrauded person must 
prove that a remote grantee, when he 
purchased, had either actual or con- 
structive notice of the claim of the 
defrauded person, in order to estab- 
lish his claim as against such subse- 
quent grantee, Holland y. Brown, 
140 N. $44,°35 NE 5677 [rev 17 
NYS 657]. 

80. Barden v. Grace, 167 Ala. 453, 
52 S 425, AnnCas1912A 5387 [cit ye}; 
Taylor v. Davis, 72 Mo. 291. See Can- 
non v. Baker, 97 8. 116, 81 SE 478 
(holding that AN inducing a con- 
veyance may be set up not only 
against the one who perpetrated the 
fraud, but against one claiming un- 
der the conveyance). 

Hy Royal v. Goss, 154 Ala. 117, 45 


1. 

82. Sapp v. Cline, 131 Ga. 433, 62 
SE 529; Cole v. Long, 44 Ga. 579; 
De Wolf v. Hayden, 24 Tll, 525. And 
see Crawford v. Hoeft, 58 Mich. 1, 28 
NW 27, 24. NW 645, 25 NW 567, 26 
NW 870. 

83. McGuire v. Van Pelt, 55 Ala. 
344: Thompson v. Marshall, 36 Ala. 
504, 76 AmD 3828; Liewellyn v. Butler, 
186 Mo. A. 525, 172 SW 418. 

[a] Tustrations—(1) Where an 
entire tract of land embracing the 
homestead is conveyed by the hus- 
band alone, the conveyance may, al- 
though void as to the homestead, be 
valid as to the other lands. McGuire 
v. Van Pelt, 55 Ala. 844. (2) Where 
both realty and personalty are em- 
braced in a deed, the instrument may 
be valid as to the personalty, al- 
though invalid as to the realty. 
Thompson v. Marshall, 36 Ala. 504, 76 
AmD. 328, 

84. Clark vy. Hoover, 51 Tex, Civ. 
A, 181, 110 SW 792. 

85. Reeder v. Ford, (Ark.) 93 SW 
560; Reeder y. Click, (Ark.), 938 SW 
560; Reeder v. Sissell, (Ark.) 983 SW 
560; Reeder v, Meredith, 78 Ark, 111, 
93. SW 558, 115 AmSR, 22; Kirby) :v. 
Ingersoll, Harr. (Mich.) 172; Good- 
hue v. Berrien, 2 Sandf. Ch. (N. Y.) 
or Young v. Pate, 4 Yerg. (Tenn.) 


cl Deed of several tracts.— 
Where a deed to different tracts of 
land was based upon the same con- 
sideration, and was an entire trans- 
action, and the conveyance was void- 
able as to certain of the lands, the 
entire deed was voidable. Reeder y. 
Meredith, 78 Ark. 111, 93 SW 558, 115 
AmSR 22. 

86. Chess v. Chess, 1 Penr. & W. 
(Pa.) 82, 21 AmD 350; Merriman v. 


% «© 


So, forgery of the 
signature of one of several grantors will not affeet 
the validity of the deed as to the interest of those 
of the grantors who exeeuted it.®4 
which is void in part because of fraud will be void 
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may be afterward ratified by him,®* and a deed of 
gift which may be set aside on the ground of the 
capeovigent conduet of the donor, in whieh the 
donee did not participate, may be ratified by the 
or his heirs.*® 
erally may be ratified by a continued acquiescence in 


And yoidable deeds gen- 


the conveyance for a considerable period of time,®? 


A deed may be 
validity of the 


But a deed 


ut 
Blalack, 56 Tex. Civ. A. 594, 121 SW 
552, 667. 

87. Domeracki v. Janikowski, 255 
Ill, 575, 99 NE 579; Finlayson v. Ca- 
yuga Coal, etc., Co., 173 Ky. 763, 191 
SW 486; English v. Young, 10 B. Mon. 
(Ky.) 141; Blinn v, Schwartz, 177 N. 
Y. 252, 29 NE 642, 101 AmSR 806 
[aff 638 App, Div. 25, 71 NYS 343]. See 
Miller v. Worth, 89 Nebr. 75, 180 NW 
846 (holding that a deed procured by 
undue influence as a gift from one 
mentally weak cannot be sustained on 
the ground of ratification, where a 
duly appointed guardian is insisting 
on cancellation, and the grantee’s in- 
fluence over the grantor has con- 
tinued without interruption, and the 
grantor has not improved mentally). 

[a] An intention to ratify, coupled 
with knowledge of the character of 
the deed and the fact that it is void- 
able, is essential to constitute acts 
of a grantor, after the removal of a 
disability existing at the time of exe- 
cution, a ratification of the deed. 
Baton v. Maton, 37 N. J. L. 108, 18 
AmR 716. 

[b] Batification of a deed given 
by one while of unsound mind may 
be inferred from acts of the grantor 
after being restored to his right 
mind, Arnold v. Richmond tron 
Works, 1 Gray (Mass.) 434. 

88 Sellers v, Knight, 185 Ala. 96, 
64 8.329; Oakley v. Shelley, 129 Ala. 
467, 29 S 885; Jones v. Evans, 7 Dana 
(Ky.), 96;. Wells v. Houston, 23 Tex. 
Civ. A. 629, 57 SW 584. 

ie “Post. v. Hagen, 75 N. J. Hq. 
888, 72 A 884; Spoonheim v. Spoon- 
heim, 14 .N. D. 380, 104 NW 845. 

90. U. S.—Cockrill v. Cockrill, 92 
Fed. 811, 34 CCA 254; Sullivan v. 
Sullivan, 28 F, Cas, No. 13,598, Brunn, 
Coll, Cas. 642 


Ariz.—Kline v, Kline, 14 Ariz. 369, 


128 P, 805, 

Ark.—fFelton v. Brown, 102 Ark, 
658, 145 SW 552. 

1l,—Lockridge vy. Foster, 5 Ml. 


Ky.—Deskins v. Dunn, 158 Ky, 172, 
164 SW geet Bradford y. Kirby, 2 
Ky. E, SpUte 

Van Houten v, Van Winkle, 
eNO 7 Bee 380, 20 A. 34. 

N. Y.—Absalon_y. Bae eer 102 

ae ny 388, 92 NYS 601 
D,—Spodnheim uA ,Sboonheim, 14 
N. Ny 880, 104 NW 8 

Wis.—McCann. v. Welch, 106 Wis. 
142, 81 NW 996. 

See Stephenson v., Patton, 86 Kan. 
$79, 121 -P 498, AnnCasi$13@ 360 
(holding that a conveyance by a hus- 
band to his wife of a fee, reserving 
a life estate, which both asserted to 
have been intended to grant only a 
life estate, would be presumed to 
have been ratified as recorded, where 
both. lived for several months and 
took no steps to correct the mis- 


whereby a party may be estopped from attacking the 


instrument;’' by a reference to 


and confirmation of the deed in a valid will;°? by 
the voluntary execution of another deed to the 
grantee to induce the purchase of personal prop- 
erty on the premises;®* by an agreement with a 
subsequent grantee to relinquish all claim to the 
property conveyed;°* by subsequent contracts in 
respect to the property ;”° or by acts, words, or con- 
duct generally evidencing an intention to ratify.°% 
A. deed obtained by fraud is not ratified, 
by the execution of another deed in lieu thereof, 
where there is no showing of any new considera- 
tion or change of circumstances between the parties 


however, 


take). 

[a] A mother, in seeking to set 
aside a conveyance to her daughter 
as procured by fraud, duress, and un- 
due influence, is not bound to take 
such prompt action as would be re- 
quired against a stranger. Hunter 
v. McCammon, 119 App. Div. 326, 104 
NYS 402. 

Talbott v..Manard, 106 Tenn. 
60, 59 SW 3840; Preston v. Jervis, 1 
23 Reprint 498, 


Vern, Ch. 325, 

Burt v, Quisenberry, 132 Ill. 
24 NE 622. But see Parker v. 
Hill, 85 Ark. 363, 108 SW 208 (hold- 
ing that recognition in a holographie 
will of the existence of a prior deed 
of the testatrix obtained from her 
by undue influence, amounting mere- 
ly to an acknowledgment that she 
had been foreed unjustly to buy 
peace and had surrendered the prop- 
erty, is not a ratification of the deed). 

93. Miller v. Minor Lumber Co,, 
98 Mich, 163, 57 NW 101, 39 AmSR 524. 

94. Wilcox v. Mann, 115 Iowa 91, 
87 NW. 748. 

95, Oakley v. Shelley, 129 Ala, 467, 
29 S 385; Wells v. Houston, 23 Tex. 
Civ, A 629, 57 SW 584. 

96. Ariz.—Kline v. Kline, 14 Ariz. 
869, 128 P 805. 

Cal. ——-Barry v. St. Joseph's Hospi- 


i ha 5 Cal. Unrep. Cas. 625, 48 
IO” 

Ga.—McClellan v. McClellan, 1385 
Ga. 95, 68 SH 1025, 

Ill.—Stackpole v. Schmucker, 225 
Tl. 502, 80 NIX 314. 

Iowa.—Mullen v. Callanan, 167 


Towa 867, 149 NW 516. 

Kan.—Tucker v. Allen, 16 Kan. 312. 

Ky.—Finlayson v. Cuyuga Coal, 
ete., Co., 1738 Ky. 768, 191 SW 486; 
Ferrell y. Childress, 172 Ky. 760, 189 
SW 1149; Deskins v, Dunn, 158 Ky. 
172, 164 SW 810. 

Mich.—Sanderson v. 133 
Mich, 359, 94 NW _ 1063. 
bite ag .—Horn v. Beatty, 85 Miss. 504, 

Pa Kelly's App., 108 Pa. 29. 
Kone. 7 ele v. Baylor, 3 Dr. & War. 

See McNair v. Benson, 63 Or. 66, 
126 P 20 (holding a telegram, not di- 
rected to either of defendants and 
amounting .to a mere admission, 
claimed to have been sent by plaintiff 
after the transaction, not to show a 
ratification of a deed obtained by 
duress). 

fa] MTlustrations.—(1) Where a 
purchaser of a fruit farm, after be- 
ing fully advised of the falsity of 
representations made by the vendor 
on the sale of the property, employs 
an agent to care for, and dispose of, 
the products of the farm in any man- 
ner as the agent’s judgment may 
best dictate, and to account for the 
net proceeds, he will be deemed to 
have ratified the sale of the proper- 


Adams, 
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during the interval,®* and a contract whieh is ex- 
ecuted practically contemporaneously with the deed 
and is a part of the same contract will not show 
- a ratification of a deed procured by duress and 
undue influence,®S nor is the mere fact that the 
owner of land is present at the time it is sold to 
a third person by his grantor of itself sufficient to 
show an acquiescence in such conveyance;*® and the 
failure of a grantor promptly to rescind a convey- 
ance because procured by fraud and undue infliu- 
ence is not a bar to a suit by the heir of the grantor 
to set aside the conveyance. The question of 
whether or not a deed has been ratified is ordinarily 
one of fact? 

Knowledge. Acts relied on as constituting a rati- 
fication of a deed obtained by fraud must have been 
performed with knowledge of the alleged fraud,* and 
with full knowledge of the rights intended to be 
waived.t And in an action to set aside a deed the 
grantor is not estopped by the fact that he had 
previously brought a suit for the price, where at 
the time he had no knowledge of facts entitling 
him to reseind.® 

Independent advice. Where a deed is voidable, 
beeause of the fact that it was executed by the 
grantor without the benefit of mdependent advice,® 
it eannot be ratified without the benefit of advice 
of the same character as was required to make it 
originally valid.* 

Duress. Where it is sought to avoid a deed be- 
eause of duress, the grantor must proceed within 
a reasonable time after the removal of the duress,® 
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especially, where the circumstances claimed to 
amount to duress are not undoubted or conelusive,® 
or the rights of innocent purchasers have inter- 
vened.?° 

{[§ 179] b. Effect of. A deed cannot he at- 
tacked on the ground that it was executed under 
undue influence where the grantor has, after re- 
moval for a considerable period of time from the 
operation of the alleged influence, ratified the in- 
strument.1! But where a deed was executed during 
a period of insanity, its subsequent ratification 
when the disability has been removed will not render 
it effectual against a prior deed executed while the 
grantor was sane and recorded before the subse- 
quent deed was ratified, although after its formal 
execution.!* A grantor who was induced to convey 
by fraud and undue influence may affirm the con- 
veyance and demand damages.1* 

[§ 180] 9. Contesting Validity, Cancellation, 
and Rescission*#—a. In General. A deed cannot 
be set aside for light or trivial reasons nor because 
the grantor has changed his mind.'® If a deed is 
made by one seized in fee and having a perfect 
right to convey, other persons cannot question its 
efficacy in giving title to the grantee, except upon 
the ground that they are creditors of, or bona fide 
purchasers from, the grantor, or are holders under 
such purchasers or have authority from them.1® And 
if the deed is a voluntary one, without considera- 
tion, it can be avoided only by someone having 
equities against it.17 The defrauded person or some- 
one claiming under him is the only person who can 


538. 


ty to him, notwithstanding the ee, | 1. Donnelly v. Rees, 141 Cal. 56, 74 
tract with the agent does not give|P 433. 
rise to an estoppel nor amount to a 2. Hoag 


new contract with the vendor. Stack- 
pole v. Schmucker, 225 Ill. 502, 80 
NE 314. (2) A court of equity will 
not decree the rescission of a volun- 
tary deed where it appears that, after 
dispute had arisen as to a reconvey- 
ance, the grantor and the grantee, 
acting independently and under the 
advice of their respective counsel, 
had entered into a compromise agree- 
ment whereby a part of the property 
Was reconveyed by the grantee in 
full settlement of the disputes. Kel- 
Ty’s App., 108 Pa. 29. (3) Where a 
grantor, having delivered to a rail- 
road company a deed blank as to the 
grantee, with the understanding that 
it should be filled and delivered to 
such person as the railroad company 
should select as grantee, allowed 
without objection a grantee so se- 
lected to take possession of the land 
and divide it into lots, and purchased 
a part of such lots, such conduct 
Was a sufficient ratification of the 
deed. Tucker v. Allen, 16 Kan. 312. 
(4) Where a conveyance was induced 
by defendant’s fraudulent misrepre- 
sentations, plaintiff, by accepting the 
balance of the purchase money, with 
knowledge of defendant’s~ fraud, 
ratified the conveyance, and could 
not, after a delay of five years, at- 
tack its validity. Deskins v. Dunn, 
158 Ky. 172, 164 SW 810. (5) A 
grantor executing a deed to his in- 
fant children, and securing his ap- 
pointment as their guardian, and 
managing the estate as such until 
the children attained full age several 
years later, ratified the deed, and 
could not thereafter sue to set it 
aside on the ground of duress, undue 
influence, and want of1:eonsideration, 


aa v. Kline, 14 Ariz. 369, 128 P 
oO. 
97. Rihner v. Jacobs, 79 Nebr. 


742, 113 NW 220 

98. ae v. Lauterbach, 164 Cal. 
691, 130° P '2 

99. Powell v. Watters, 28 Can. S. 
C. 133. 


v. Hoag, 210 Mass. 94, 96 
NE 49. 36 LRANS 329. 

3. Westlake v. Dunn, 184 Mass. 
260, 68 NE 212, 100 AmSR 557; Ro- 
mine v. Howard, (Tex. Civ. A.) 93 
SW 690; Tolley v. Poteet, 62 W. Va. 
231, 57 SE 811. 

4 Crawley v. Glaze, 117 Va. 474, 
84 SE 671. 

5. Mankin v. Mankin, 91 Iowa 406, 


59 NW 292. 

6. See supra §§ 168, 170- 

7. Walsh v. Harkey, (N. J. Ch.) 
69 A 726. 

8. S.—Murphy v. 17 


Paynter, 
F. Cas. No. 9,952, 1 Dill. 3338. 
a .—Bazemore v. Freeman, 58 Ga. 
Ky.—Hall v. Bollen, 148 Ky. 20, 145 
SW 1136, AnnCas1913E 436 
Wibwe o Vv. Reynolds, 58 Md. 
1. 
Mich.—Lyon v. Waldo, 36 Mich. 345. 
Miss.—Horn v. Beatty, 85 Miss. 
504, 37 S 833. 
Mo.—Davis v. Fox, 59 Mm 125. 
Or.—Guinn v. Sumpter Valley R. 
Co., 63° Or. 368, 127 P 987. 
Tex.—Cook v. Moore, 39 Tex. 255. 
9. Northwestern Mut. L. Ins. Co. 
v. Nelson, 103 U. S. 544, 26 L. ed. 436; 
Murphy v. Paynter, 17 F. Cas. No. 


9,952, 1 Dill. 333; Davis v. Fox, 59 
Mo. 125. 
10. Deputy v. Stapleford, 19 Cal. 


302; Cook v. Moore, 39 Tex. 255. 

11. Kline v. Kline, 14 Ariz. 369, 
128 P 805; McClellan v. McClellan, 
135 Ga. 95, 68 SE 1025; Lee v. Ham- 
by, 119 Ga. 49, 45 SE 689; alee v. 
Lamb, 202 Pa. 412, 51 A 98 

12. Bond v. Bond, 7 eer ‘(Mass.) 


1, 

13. McCoy v. Tewksbury, 
165 NW 400. 

14. As to cancellation of instru- 
ments generally see aes aise of 
Instruments 9 C. J. 1154. 

15. Bretthauer v. Yrsiext 15 Cal. A. 
19, 113 P 356. 

16. Kan.—Carithers v. Weaver, 7 
Kan. 110. 

Me.—Merrill v. Burbank, 23 Me. 


(Iowa) 


N. Y.—Shea v. Campbell, 71 Misc. 
222, 128 NYS 508. 

Ss) D.—Lunad v. Thackery, 18 S. D. 
113, 99 NW/ 856. 

Tex.—Cameron v. Trueheart, (Civ. 
A.) 165 SW 58. 

See Murray v. McGuire, 129 Ga. 269, 
58 SE 841 (holding that a petition by 
the sole heirs at law of the maker of 
a deed to cancel the same is properly 
dismissed where it appears that the 
grantor left a will devising the same 
land, which will has been offered for 
probate and a caveat thereto filed by 
the heirs at law, and the issue there- 
by made is still pending and unde- 
termined in the court of ordinary). 

[a] MIlustrations.—(1) Failure of 
consideration for a deed to grantor’s 
attorney can be raised only by direct 
proceedings to set aside the deed, 
brought by the grantor or her per- 
sonal representatives or some one 
claiming under her, and is not avail- 
able to a stranger to the transaction. 
Shea v. Campbell, 71 Misc. 222, 128 
NYS 508. (2) In a suit to adjust the 
equities, the holder of a prior ven- 
dor’s lien could not question the suf- 
ficiency of a deed by a corporation to 
the person who erected the improve- 
ments upon which a mechanic’s lien 
was claimed, because its corporate 
seal was not attached, where the cor- 
poration was not objecting to the 
mechanie’s lien, nor seeking to re- 
pudiate its deed. Cameron v. True- 
heart, (Tex. Civ. A.) 165 SW 58. 

[b] Creditors of estate-—Where a 
deed of a married woman was abso- 
lutely void on account of the hus- 
band not having joined therein, and 
the land which was attempted to be 
conveyed was that which had de- 
scended to her as heir, the creditors 
of the estate are entitled to have the 
deed set aside and the property sub- 
jected to the payment of debts as 
against the objection that the right 
to question the invalidity of the deed 
is personal to the parties to the deed. 
Elliott v. Scoville, 144 Ky. 584, 139. 
SW_ 806. 3 

17. Ryan v. Brown, 18 Mich. 196, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Spcatrentnns of sthe; innalicditniobenateminions 
conveyances & person eannot have a deed 
set aside for duress who is not injured thereby.”® 
Ner ean the heir of the grantor impeach the ade- 
quaey of the consideration of the deed by the an- 
eestor? And so | as a grantor aequiesces in 
a deed exeeuted by him while intoxicated it can- 
noé be impeached by third persons on this ground. 
Where a deed or other conveyance has been pro- 
eured by undue influence, and is not ratified by the 
person making it after the undue influence has 
ceased to operate, it may be set aside after his death 
at the suit of these whe sueceed to his nghts;” 
but, while the grantor is still living, neither his 
ehildren nor his grandchildren are entitled to main- 
tain an action to have the deed set aside.”* 

mf 18k} b Cancellation fer Invalidity *—(@) 

In General. Where the presumption of law arises 


that a deed is valid, and its invalidity can be | 
shown only by extrinsic proof, as In the ease of a | 
» an action will he to compel the surrender | 


and eancellation of the instrument A grantor 
without mental capacity to execute a deed may sue 
te set it aside, as against the objection that it was 
made with the design te defraud real estate agents 
ef commissions claimed by them 2* 

[$ 182] (2) Fail of Title” Ifa deed con- 
tains ne covenants, the grantee has not, in the 
absence of frand er mistake of fact, a remedy for 
a failure of title,®® although the deed accepted by 
the grantee is that af a third person, instead of 


1ee os 3154. $@ Pes Div. 20S, 
fal A som who was sui juris w 
he jeined In a conveyance y is 
ee and mother cannet be substi- 
tated = his mother’s place after her 
~ and have sees set aside 
as her, she v . 
benefits of the sale, Saas 
been am advantageous one te her | 
mgfield v. Jackson, Li Lea (Tenn) 


ab- | 


2h 
22. 
$13, 72. NE 12 
ley, 102 Mich. 

23. Moss A 
92 SE 213 


ton V. 


(>) Where a 
ea : tally i ble of i 
who PRCR meapable of car 
fer himself, er of determini ne | i 

x 
Rention, whieh was to convey only a/ O Fee 


athe law). 


t at his _—- aese to his hes SE 671. 
th W. Etlenberger, CG. i 2% See 
Ch.) ba A BU. Pearchaser ise ¢ Cye 1441}. 
Helemano| Covenants for 


1s Hawaii—Palau 
Land Ca, Lte,. 22 Hawaii 337, 
Kan—Gray v. Ulrich, S$ Kan, 112. 
Ma—Jehnsen VY. Crowley, 191 SW 


Pa—Davidsen vw Little, 22 Pa. 245, 


torte Rises Saw —Santiage Ww Roses, 7 
wv 
Perte Rico Fed. 233, 
D—Herren vw. All 32S BD 
143 NW pov me ae on 1048. 
A court ef equity will not set 
azide a fraudulent conveyance at the 
suit ef a ee, where the aeenken (0 


Ras received 

and the tithe is suit a matter ef con- 
treversy and of tion Delween 
seek tor hy U 


t of 
. Sargent 


wet ate 


Marsh, ¢ 
Mina. ue 
ore 


w Salmond, 

(>) Where the parties to a deed 
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br that it might 
be 

oe eel 


ea, 3 Cal, A. 
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yer vw. Stertenbecker, ep 

463 NW Me; Chiles v. Colema 

K. Marsh. (Ky.) 296, 12 > 36. 
Eat Perry, 29 96. 

eee a Meier, as Tu, 50k, 


Thorapsen v. 
ke $0 NW, 976.7 
Sease 
| APP Div, ut vt, 179 NYS 
woluntary deed, 24% See generally spe pete of 
Oe made by a grantor | Instruments —s ce J. 
| granted See ae § 27 
Remington 
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S (molding that the a 


RH v. Glaze, WIT Wa. 274 | 
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Keokuk 
N.Y. 233 (aa 4? Barb. 439). 
Slocum vw. Bracy, 55 Minn. 249, | 
36 NW $8, 43 AmSR 499. 
SQ Werthington ¥. 
mains Vv. i 
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NW 612, - 
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Eee s Goss, 134 Ala.| 
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that of the vendor, as had been previously stipu- 
lated.* But if there is a covenant of general. war- 
ranty and there is a failure of title as to a ma- 
terial part of the land, so that the purchaser does 
not obtain the substantial inducement to his contract 
on PRI a court ef equity will cancel and annul 

deed upon the prayer of the purchaser and 
plaee the parties im statu quo ® A mere or slight 
defect of title, however, is not a ground of reseis- 
ston** So the acceptance of a deed of an undivided 
interest with knowledge of such failure of title as 
exists precludes a reseission“® And although the 
purchaser who contracts for a good and perfect 
title has a right to imsist upon the relinquishment 
| of the potential nights of the wife of the vendor 
im the lands, yet if he accepts a deed without such 
relinquishment, he cannot on that account imsist 
upon a cancellation If, however, there is a fail- 
wre of title te the whele or at least io a very large 
portion of the land, and a clear ease for relief 
is made out, Freseission will be granted im ease of 
| am exchange of lands, the person whese title so 
| failed being insolvent* Again complainant is en- 
| titled te a cancellation of the contract of purchase 
and the deed, where by mistake land is conveyed 
| to him by defendant, to a portion of which land 
| the latter had no title.* 

{$ 183] (3) Conditions Precedent. In order to 
reseind the parties must be placed as far as possible 
im statu quo, that is, there must -ordimanily be a 
return or an offer to return the econsideration=* or 
NYS 324 | grantee’s name im which was insert- 
ead by the unauthorized act ef plain- 
| Hs agent, iasuficiernt te shew that 
|amy money paid by the grantee passed 
| to iatiw®). 

an—Gribben Vv. aeceerell, 34 Kan 
& 7%-P 584, 55 AmR 2 

ea gps nate We Richmond Tron 
Works, 1 Gray 434. 

Mugg SS gr ¥. Cehen, 127 Mo. 


28 SW $84, 23 SW 88. 
See generally Contracts NS 6iS-SS1. 
Condition precedent to 


actions for 
/eemeelNation see Cancellation of In- 
| Struments. §§ S3-114. 
Paper Co | [a} Amnublment 2 
¥Y. 474 faf 16] While, im general, a party seeking to 
> ¥, Coop | aveid a comveyance om the ground of 
@aress er undue influence must re- 
Stere the other party to the pesi- 
tion that he oceupied before the con- 
veyaree, and return to him all that 
the has received im exeeution ef it, 
yet, where one Barty has so entangied 
himself in the meshes of his own dis- 
honest act that the Injured party can- 
| ROt wnloose him, the fault is his own, 
| and the law only requires the injured 
|party te undo so far as he can what 
has been done im the execution of 
| the conveyance: and hence, if one by 
duress and undue i induced & 
| wemanm to convey lands to them as 
tenants by the entirety, m view of 
amd im eonsideration of their ap- 
) preaching: intermarriage, it would be 
16 SW) re defense toa her suit to have the 
eonveyanee canceled that the mar- 
lriage could an be annulled in _ the 
action. Ry Ring. 127 App. Div. 
/ 423, 111 N hs fat = N.Y. 574 
$3 NE 1130 mem} 
{b] Ofer to restore right of dow- 
rap de gpm to set acide > 
te a wife made 
t | dee @uress, as ph 
Ca, waa | her releasing such wer 
| Yan \ Duke sa $0 App. ne 


was the return of a note 
he reese 9 = om t ofa 
taking OS) 
land oe pos that defendant owned 
x6 | the note and mortgage when when the deed 


183 | 


| 


6 Ga. $86, | 


r Ww Tholens 182 
4382. 


ots estate | 


Bt 


enlad be first tried 


see Covenants) 
Coal Co. 48 | 


Staunton, 16} 


Boyle, Fiz 


oe Cal. | 


Ws 


evi- | S 


sonable returning 
Rae deed will net be set aside. 
the iP 


deed, 
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that which represents or evidences it, as in case of 
a contract for payment, if unpaid,** or the title 
If there is a reservation in 
the deed, imserted under the belief that it was 
legal and effectual to enable the grantor to sell such 
part of the property as should be necessary for 
his support, an application in chancery for relief 
and to have the conveyance set aside is premature 


must be reconveyed.** 
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has happen 


mes 


[$$ 183-184 


until the exigency contemplated by the reservation 
of the return of the consideration, it has been held 
that it is sufficient if the grantor thereafter holds 
himself in readiness to make his tender good, and 
it is not necessary that he keep the considera- 
tion m the identical form in which he has received 


Where there has been a tender 


V. RECORD AND REGISTRATION * © 


[§ 184] A. Necessity. The recording of a deed 


is not, in the absence of statute, 


37. Arnold v. Richmond Iron} 
Works, 1 Gray (Mass.) 434. } 
38. Robards v. Marley, 80 Ind! 


185. See also Rosendale Protestant 
Reformed Dutch Church v. Bogardus, | 
5 Hun (N. Y.) 304. 

[a] Fender of quitclaim deed re-| 
citing nominal consideration and con- | 
taining covenants against plaintiff's | 
acts is a sufficient tender of recon- 
were 


39. Coley v. Coley, 19 Conn. 114. 

40. Green v. Duvergey, 146 Cal.) 
379, 80 P 234. 

[a] hus, where the grantor re-! 
ceived a certificate of deposit for the 
amount of the purchase money, he}! 


essential to its 
26 KyL 167; Newsom vy. Kurtz, 86 Ky. 
277, 5 SW 575, 9 KyL 587; Dozier vy, 
Barnett, 13 Bush 457; Hancock v. 
Beverly, 6 B. Mon. 531; Fitzhugh v./ 
Secenee 2.de J. Marsh. 429, 19 AmD} 

39; McClain v. Gregg, 2 A. K. Marsh. 
454: Board v. Moreman, 10 Ky. Op. 
562; Beasley v. Hildebrand, § Ky. Op. 
933. See Mummy v. Johnston, 3 A. K. 


against creditors and purchasers). 
But see Claxton v. Simpson, 9 Ky. Op. 
297 (holding. that, where a deed from 
husband and wife has never been re- 
corded, it is void as to her). 
La.—Schultze v.  Frost-Johnson 
Lumber Co., 132 La. 366, 61 S 404; 


after tender and return of the certifi- | Willett v. Andrews, 106 La. 319, 30 


cate, and demanding a _ rescission, 
was not required to keep the certifi- 
cate intact, but was entitled to a re- 
conveyance upon tendering back its) 
amount,sin money. Green v. Duver- 
gey, 146 Cal. 379, 80 P 234. 
41. references: 
Competency of record as evidence see 
Evidence [17 Cyc 314]. | 
Tax deeds see Taxation [37 Cye 
1433]. 
boretane acts see Records [34 Cyc 
5971}. 
Transcript or certified copy of record 
ees see Evidence [17 Cyc 


42. Ala—Enslen v. Thornton, 182 
Ala. 314, 62 S 525; Center v. Planters’, 
ete., Bank, 22 Ala. 743; McCaskle v. 
Amarine, 12 Ala. 17. 

Alaska—Morency v. Floyd, 2 Alas- 
ka 194. 

Ark.—Texarkana Bd. of Impr. Dist. 
No. 5 v. Offenhauser, 84 Ark. 257, 105 
SW 265; Russell v. Cady, 15 Ark. 540. 

Cal.—Landers v. Bolton, 26 Cal. 393. 

Colo.—Hutchinson v. Hutchinson, 
16 Colo. 349, 26 P 814; Carroll v. Kit 
posse Land Co., 24 Colo. A. 217, 133} 

14 

Conn—French v. Gray, 2 Conn. $2; | 
Smith v. Starkweather, 5 Day 207. 

Del.—Hitchens v. Ellingsworth, 28 
Del. 497, 94 A 903. 

D. C——-Walker v: Warner, 31 App.! 
76; Bunten v. American Security, 
ete., Co.,, 25 App. 226; Fitzgerald Vv. 
Wynne, A App. 107. 

Fla.—Black v. Skinner, Mfg. Co., 
53 Fla. 1090, 1088, 43 S 919, 922; Tai 
cata v. De Corte, 50 Fla. 563, 39 s 
58; Christy v. Burch, 25 Fla. 942, 2 
S 258; Stewart v. Mathews, 19 Fila. 


752. 

Ga—Whittington x: Doe, 9-Ga: 23; | 
Roe v. Doe, Dudl. 

Hawaii—Laanui owe “Puohu, 2 Ha-} 
waii 161. 

lil.—Gibson v. Brown, 7 Til. 330, 
73 NE 578; Doe v. Reed, 3 Ill 371;) 
Doe vy. Miles, 3 
Tolman; 77 WPA. 179 {aft 180 Ill. 61, 
54 NE 174]. 

Ind.—Shirk v. Thomas, 121 Ind. 
147, 22 NE 976, 16 AmSR 381; Squires 
Vv. ‘Summers, $5 Ind. 252: Blair v. 
Whitaker, 31 Ind. A. 664, 69 NE 182. 

Iowa.—In re Bell, 154 dowa 725, 130 
NW 798; Davis v. Lutkiewiez, 72 Iowa 
254, 33 NW. 670; Clark v. Connor, 28 
ee 311; Norton v. Williams, 9 Iowa 


Ky—Sandy Land, ete. Co. 
Brown, 175 Ky. 219, 221, 194 SW 90: 
Hi ggins v. Gose, 144 Ky. 123, 137 sw 
1038: Kelly vy. Bramblett, 81 SW 249, 


534. 

Me.—Buck v. Babcock, 36 Me. 491; 
Clark v. Gellerson, 20 Me. 18; Lawry 
vy. Williams, 13 Me. 281. 

Md.—Salmon v. Clagett, 3 Bland 
125. But see Davidson v. Beatty, 3 
Harr, & M. 594 (holding that under 
a statute of the District of Colum- 
bia enacted in 1791 recording was 
essential). 

Mass.—Palmer vy. Paine, $ Gray 56; 
Gibbs v. Swift, 12 Cush. 393; Call 
vy. Buttrick, 4 Cush. 345; Dolev. 
Thurlow, 12 Mete. 157; Marshall v. 
Fisk, 6 Mass. 24, 4 AmD 76; Flucker 
v. Hall [cit Op. of Justices, 3 Mass. 
580, and appr Dudley v. Sumner, 5 
Mass. 438, 4591. 

Mich—Van Husan v. Heames, 96 
Mich. 504, 56 NW 22; Smith v. Fiting, 
37 Mich. 148. 

Minn.—Morton vy. Leland, 27 Minn. 
35, 6 NW 378; Greenleaf v. Edes, 2 
Minn. 264. 

Miss.—Butler v. Hicks, 19 Miss. T8; 
Thomas v. Grand Gulf Bank, iq Miss. 
| eens McAnulty v. Bingaman, 7 Miss. 

Mo.—Hiler v. Cox, 210 Mo. 696, 109 
SW 679; Cape Girardeau, ete, Maca- 
| damized, etc., Road Co. v. Renfroe, 58 
Mo. 265: McCamant v. Patterson, 39 
Mo. 100. 

N. H.—Stevens v. Morse; 47 N. H. 
532; Newmarket Mfg. Co. v. Pender- 
gast, — N. H. 54; Brown v. Manter, 
22 N. et 468; Whittemore v. Ste 


N. Ri 
J—Lake v. Weaver, 76 mK 
Eq "280, 74 A 451, 34 LRANS 459: 
N. Y.—Hetzel v. Barber, 69 N. Y. 
: [mod 6 Hun 534]: Moseley v. Mose- 
ley, 15 N. Y. 334; Wood v. pin, 13 
N. Y. 509, 67 AmD 62; Castelli v. 
Burns, 158 App. Div. 913 mem, 143 
NYS 755; Baker v. German-American 
Ins. Co., 133 App. Div. 496, 117 NYS 
1104; Bedford v. Tupper, 30 Hun 174; 
Hall v. Nelson, 23 Barb. 88, 14 How 


Th, 315; Adam v.! Pr 32: Jackson v. West, 10 Johns. 


466;. Jackson v. Burgott, 10 Johns. 
457, 6 AmD 349. 

N. C—wWeston v. J. L. Roper Lum- 
ber Co., 160 N. ©. 263, 75 SBE .800; 
Brown v. Hutchinson, 155 N. C. 205, 
71 SE 302; Ray v. Wilcoxon, 107 N. C. 
514, 12 SE 443; Austin -v. King, $1 
ys C. 286; Hancock v. Hovey, 1 N. C. 
N. C. 81 (holding registration essen- 
tial to the passing of title under a 
sheriff's deed); State v. England, 29 
N. C. 153 (holding registration essen- 
tial to validity at law). 

Oh.—Sidle v. Maxwell, 4 Oh. St 


But see McMillan vy. Edwards, 75 | 


| Marsh. 220 (holding a deed not prop- | 
Kiefer v. Rogers, 19 Minn.| erly lodged to be recorded void 38 $s 552;, Martin v. Shee gna 14S. G&G 


validity or the transition of title, as between the 
parties signatory thereto,** or in general as against 
| 236; Irvin v. Smith, 17 Oh. 226. 


Or.—Moore vy. Thomas, 1 Or. 201. 

Pa—George v. Morgan, 16 Pa. 95. 

Philippine —Yacapin vy. Jibero, 12 
Philippine 510; Craig v. Leuterio, li 
Philippine 44. 

Porto Rico— Aponte v. Ramirez, 17 
Ene to Rico 5933. 

S. C—Levi v. Gardner, 53 S. C. 24, 

30 SE 617; Kottman v. Ayer,-32 S. & 


205; Cooper v. Day, 18 S. Eq. 26, 

“Tenn.—Wiikins Vv. McCorkle, 112 
Tenn. 688, 80 SW S34; Martin v. Pry- 
or, 12 Heisk. 668; Wilkins v. May, 3 
Head 173; Brevard v. Neely, 2 Sneed 
164; Qwen v. Owen, 5 Humphr, 352; 
Perry v. Clift, (Ch. A.) 54 SW 121. 
But see under early statutes Rogers 


S$ 883; Cordeviolle v. Dawson, 26 La./v. Cawood, 1 Swan (Tenn.) 142, 55 
Ann. a 


AmD 7293; Russell v. Stinson, 3 Hayw 
(Tenn.) 1 

Tex.—Rodgers v. Burchard, 34 Tex. 
441, 7 AmR 283; Portis v. Hill, 30 
Tex. 529, 38 AmD 481; Watkins v. 
| Edwards, 23 Tex. 443; Fletcher v. El- 
| lison, 1 Tex. Unrep. Cas. 661; Smith 
ae Dunman, 9 “Tex, Civ. A. 319, 29 SW 


Vt a ere v. Butler, 71 Vt. 278, 44 


A 

va. —_ Withers v. Carter, 4 Gratt 
(50 Va.) 407, 50 AmD 7S; Wade v. 
Greenwood, 2 Rob. (4i Va.) 474, 40 
AmD 759; Guerrant v. Anderson, 4 
Rand. (25 Va.) 208; Dawson v. Thurs- 
ton, 2 Hen: & M. (12 Va.) 132; Cur- 
rie v. Donald, 2 Wash.. (2 Va.) 58; 
Turner v. Stip, 1 Wash. (1 Va.) —s 

W. Va—Morgan v. Snodgrass, 
W. Va. 387, 38 SE 695. 

Wyo.—Whalon v. North Platte Ca- 
nal, ete., Co.. 11 Wyo. 313, Tl P 995. 

Eng.—McVity v. Tranouth, [1908] 
A. C. 60; Hodson v. Sharpe, 10 East 
350, 103 Reprint S808; Jones v. Gib- 
bons, 9 Ves. Jr. 407, 32 Reprint 659. 
See Willis v. Brown, 10 Sim. 127, 1 
EngCh 127, 59 Reprint 561. 

See Burns v. U. S.. 160 Fed, 631, 
87 CCA 533 (holding that proof that 
there is no conveyance of record from 
a grantor between the time of his 
acquiring the title to land and the 
conveyance through which a person 
claims, is sufficient, prima facie, to 
show title through such conveyance). 

“The failure of the vendee to have 
recorded a deed that he has accept- 
ed does not affect his title to the 
property which was vested in him by 
the delivery and acceptance of the 
deed.” Sandy Land,~ ete. Co. v. 
Brown, 175 Ky. 213, 221, 194 SW 90. 

{a] The English statute of enroll- 
ments has been expressly declared 
never to have been in force (1) in 
California (Chandler v. Chandler, 55 
Cal. 267), (2) or in Indiana (Givan 
v. Doe, 7 Blackf. (ind.) 210). (3) but 
has been held in foree in New Bruns- 
wick (Hanington vw. McFadden, 2 
N. B..153). 

[b] An abandonment of title does 
not result from failure for several 
years of a grantee to record a deed. 
Bond v. Wilson, 129 N. C. 325, 40 SE 


179. 

{c] In British Columbia recording 
is essential under the Land Registra- 
am Act. Levy v. Gleason, 13 B.C. 

57 


[a] In Louisiana a grantee is not. 
exempted from seeing that his’! con- 
veyance is registered by an act which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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all persons except creditors *? and bona fide pur- 
chasers for value.t# Hence it is not essential as 
against subsequent donees of the grantor,*® as 
against volunteers,*® as against the grantor’s as- 
signees under a commission of bankruptcy,‘ as 
against the grantor’s heirs,*® or as against pur- 
chasers, creditors, or persons generally with no- 
tice.*9 And although a deed does not contain the 
recitals required by statute to entitle it to record, it 
may operate to convey title as between the par- 
ties.°° So the right of one whe by dolus malus pro- 
eures a transfer in the register will not prevail 
over that of an unregistered purchaser.®t And 
where a subsequent duly recorded deed is void be- 
cause infected with usury it will not prevail over a 
prior unrecorded deed.®? And an unrecorded deed 
will prevail over a subsequent quitclaim deed with 
a covenant of special warranty which purports to 
convey only such interest as the grantor has.®* 
Again where it is provided by law that a defeasance 
to a deed shall be executed and delivered by the 
grantee to the grantor to record, it has been de- 
cided that the duty rests on the grantor to record 
’ the deed.>* 

[§ 185] B. Effect as between Parties.°> While, 
as has been noted,°® the recording of a deed is not 
ordinarily essential to its validity as between the 
parties, it has nevertheless been stated that, until 


requires notaries to cause all instru- sou Lutz v. 


ments to be registered which are 
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the deed is recorded, the absolute title does not 
irrevoeably pass to the grantee, but the grantor 
retains such an estate as, upon the recording of 
the subsequent conveyance to a bona fide purchaser 
for value and without notice, divests the entire 
estate passed by the prior unrecorded deed,*” or, as 
it has been otherwise stated, the effect of the stat- 
utory provisions in some states is to cause an unre- 
corded deed to operate as a transfer of an equitable 
title, while the record of the deed, taking the place 
of livery of seizin to the grantee, passes the seizin 
or legal estate,°® and the instrument relates back 
to the date of its exeeution.®® So where a deed is 
first recorded by the grantor and subsequently de- 
livered to the grantee, the latter takes the deed 
and its registration with the same effect hence- 
forward as if recorded by him at the date of deliv- 
ery."° No. other title which the grantee possesses 
independent of the deed is relinquished by him by 
recording the deed.*t. And it has been decided that 
the registration of the title papers of the vendor 
is no notice to the purchaser of the condition of 
the vendor’s title.°? 

[§ 186] C. Instruments Entitled to Record. The 
question as to what instruments are entitled to re- 
cord must as a general rule depend in each case 
upon the express provisions of law in respect there- 
to;®° and resort thereto must also be had in de- 


v. Roe, 29 Ga. 45 (where attestation 
insufficient). 


passed before them and which by law 
aught to be registered. Crear v. 
Sowles, 2 La. Ann. 597. 

43. Taylor v. McDonald, 2 Bibb. 
(Ky.) 420; Warren vy. Williford, 148 
N. C. 474, 62 SE 697; McClanahan vy. 
Norfolk, etc., R. Co., 118 Va. 388, 87 
SE 731. 

Privity between judgment and un- 
recorded deed see Judgments [23 
Cye 1385]. 

44. Taylor v. McDonald, 2 Bibb 
(Ky.) 420; Wooden v. Wooden, 72 
Mich. 347, 40 NW 460; Hetzel v. Bar- 
ber. 69 NY.” 2 [mod 6 Hun 534]; 
Brown vy. Volkening, 64 N. Y. 76; 
Cary v. White, 52 N. Y. 138 [rev 7 
hans” 17759 -N.- &.. on0.), FLUSshes” V- 
Fields, 168 N. C. 520, 84 SE 804; 
Warren v. Williford, 148 N.C. 474, 62 
SE _ 697. 

Notice to subsequent purchasers 
wage and Purchaser [39 Cyc 


96. : 
46. Snodgrass v. Ricketts, 13 Cal. 
359; Ritzman v. Spencer, 5 Pa. Dist. 
224; McConnell v. Beatty, [1908] A. C 


Zunts v. Courcelle, 16 La. Ann. 


47. Page Waring, 76 N. Y. 473, 
19S, Laas ape 36, 8 NE 476, 1 Silv. A. 
169. But see Sumpter v. Cooper, 2 


B. & Ad. 
print 1126; Jones v. Gibbons, 
Jr. 407, 32 Reprint 659. 

48. Colo.—Hallett v. Alexander, 
50 Colo. 37, 114 P 490, 34 LRANS 328, 
AnnCasi1912B 1277 (construing Rev. 
St. [1908] § 694). 

La.—Schultze ov. Frost-Johnson 
Lumber Co., 132 La. 366, 61 S 404; 
pete Vv. Andrews, 106 La. 319, 30 

N. Y¥.—Jackson v. Phillips, 9 Cow. 


223, 22 ECL 100, 109 Re- 
9° Ves. 


4. 

Philippine.—Barrios vy. Dolor, 2 
Philippine 44. 
aguante v. Spooner, N. Chipm. 

49. Cal—Hunter v. Watson, 12 
Cal. 363, 73 AmD 543. 

Ind.—Shirk y. Thomas, 121 Ind. 147, 
22 NE 976, 16 AmSR 381 (unrecorded 
an valid as against attaching cred- 

or). 

Ky.—Louisville Bank v. Smothers, 
9 Ky. Op. 4. 

Miss. Seger v. McGuire, 17 
Miss. 34. 

Pa.—Hymen v. Gatta, 33 Pa. Super. 


‘ 


Eng.—Greaves v. Tofield, 14 Ch. 
D. 563; Bradley v. Riches, 9 Ch. D. 
189; Sheldon v. Cox, .2 Eden 224, 28 
Reprint 884; Willis v. Brown, 10 Sim. 
127, 16 EngCh 127, 59 Reprint 561. 

Can.—New Brunswick R. Co. v. 
Kelly, 26 Can, S.C. 341. 

Bona fide purchasers see Vendor 
and Purchaser [39 Cyc 1743]. 

50. Perkin v. Robinson, (Ky.) 124 
SW. 310. 

51. Loke Yew v. Port Swettenham 
Rubber Co., Ltd., [1913] A. C. 491; 
Crowly v. Bergtheil, [1899] A. C. 874. 

52. White v. Interstate Bldg., etc., 
Assoc., 106 Ga. 146, 32 SE 26. 

53. Virginia, etc., Coal, etc., Co. v. 
Fields, 94 Va. 102, 26 SE 426. 

54. In re Kalbfell, 27 PittsbLeg 
JNS ‘211. 

55. Cross references: 

Acceptance of deed delivered for rec- 
ord or recorded see supra § 121. 
Record or delivery for record as de- 

livery of deed see supra §§ 110-112. 

56. See supra § 184. 

57. Emerson v. Ross, 17 Fla, 122. 

58. Johnston v. Kramer, 203 Fed. 
733 (construing North Carolina stat- 
utes); Patton v. Reily, 18 F. Cas. No. 
10,838, Brunn, Coll. Cas. 180, 1 Cooke 
(Tenn.) 119; Hart v. Smith, 1 Ky. 
Op. 311; Bryan v. Eason, 147 N. C. 


°284, 61 SE 71; Perry v. Hackney, 142 


“ C. 368, 55 SE 289, 115 AmSR 741, 

9 AnnCas 244; Ivey v. Granberry, 66 
N. C, 223; Vinson v. Huddleston, 
Cooke (Te ann.) 254 (holding that the 
legal title will not be vested in the 
grantee until a deed is registered, 
where it is provided by statute that 
no conveyance of land shall be good 


and available in law unless regis- 
tered). 
59. Johnston v. Kramer, 203 Fed. 


733 (construing North Carolina stat- 
utes); Brown v. Hutchinson, 155 N.C, 


205, 71 SE 302; Bond y. Wilson, 129 | 


N.C. 325, 40 SE 179. 

[a] The rights of a grantee date 
from the execution of the deed, not 
from the date of its record, Thomp- 
son v. Cody, 100 Ga. 771, 28 SE 669. 

60. Jones v. Roberts, 65 Me. 273. 

61. McIlvaine v. MclIlvaine, 6 
Serg. & R. (Pa.) 559. 


62. Topp v. White, 12 Heisk. 
(Tenn,) 165. 
63. See statutory provisions, and: 


Ga,—Eaton v. Freeman, 58 Ga. 129 
(deed executed in another state); Doe 


Ky.—Blight v. Banks, 6 T. B. Mon. 
192, 17 AmD 136 (deed executed in 
another state); Bowman vy. Bartlet, 3 
A. K. Marsh. 86 (deed made by 
agent). 

Mich.—Galpin v. Abbott, 6 Mich. 
17 (deed executed in foreign state). 

Miss.—Hughes v, Wilkinson, 37 
Miss. 482 (power of attorney); Moss 
v. Davidson, 9 Miss. 112 (marriage 
settlement). 

N.°Y.—Dunlop v. Avery, 89 N. Y. 
592, 15 NYWklyDig 241 [mod 238 Hun 


509]. 
N. C.—Weston v. J. L. Roper Lum- 
ber Co., 160 N. C, 268, 75 SE 800 (cer- 


tified Cory). 

Oh.—Sheehan v. Davis, 17 Oh. 
571 (deeds of a corporation). 

Pa.—Brotherton v. Livingston, 3 
Watts & S. 834 (all contracts con- 
cerning land). 

B. C.—Ex p. Lamson, 21 B. C, 507. 

Man.—Stark v. Stephenson, 7 Man. 
381 (quitelaim deed). 

Que.—Bercovitz v. 
Que. K. B. 323. 

fa] An unlocated land certificate 
is personal property, and is not en- 
titled to record under Rev. St. (1879) 
art 4331. Magee v. Paul, (Tex. Civ. 
A.) 159 SW 325. 

{b] Conveyance of a possessory 
interest need not be recorded, See 
Clark v. Gellerson, 20 Me. 18. 

[ce] Conveyance of estate or inter- 
est in land.—(1) A written instru- 
ment executed and attested as a deed, 
which conveys real and_ personal 
property, the grantor reserving to 
himself a power of sale, is within a 
statute providing for the recording 
of such a conveyance. Gainesville 
First Nat. Bank v. Cody, 93 Ga. 127, 
19 SE 831. So also is: (2) An 
instrument acknowledging the non- 
payment of the purchase price of real 
estate and giving the vendor the 
right of possession until it is paid. 
Melross y. Scott, 18 Ind. 250. (3) 
A deed conveying a railroad right 
of way. Davis v. Titusville, ete. R. 
Co., 114 Pa. 308, 6 A 736. (4) A 
sealed agreement by a first mortga- 
gee with the second mortgagee to 
waive his prior lien. Clason v. Shep- 
herd, 6 Wis. 369. (5) And an agree- 
ment which preserves a tract of land 
for residence purposes, and which 
prohibits the use thereof for. hotel, 
club, or camping purposes. Boyden 


St. 


Pearson, 23 
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termining whether a deed is sufficient in its form 
and requisites to entitle it to record,®4 
certain conditions precedent are imposed by statute 
as a prerequisite to the registration of a deed, ,there 
should be a compliance therewith.®° A deed, though 
void on its face, may be entitled to record.®’ 

D. Constitutional and Statutory Pro- 
Registry acts of a state 
have been declared to be remedial, 
decided that they should be liberally and beneficially 
construed,®? that they do not operate extraterri- 
torially,°* and are not to be given a retroactive ef- 


[§ 187] 


visions—1. In General, 


v. Roberts, 131 Wis. 659, 111 NW 701. 

[d] Release to an elevated rail- 
road of all causes of action for the 
construction and operation of an ele- 
vated railroad in a street on which 
the land abuts need not be recorded 
as against a subsequent grantee of 
the lot. Ward v. Metropolitan El. R. 
Co., 82 Hun 545, 31 NYS 527 [aff 152 
N. Y. 39, 46 NE 319]. 

fe] Statutes referring to legal ti- 
tle only (1) do not require the reg- 
istration of bonds or other evidences 
of an equitable title. Com, v. Sims, 3 
Metc. (Ky.) 391. (2) Rev. St. (1911) 
art 6824, providing that all unrecord- 
ed conveyances shall be void as to 
creditors and subsequent purchasers 
for a valuable consideration without 
notice, does not apply to an equitable 
title, for that is not subject to regis- 
tration. Hence, where the grantor of 
land conveyed his entire interest in- 
stead of the portion which was in- 
tended and conveyed to a second 
grantee the land reserved, the second 
grantee took only an equitable title, 
and his rights are not affected by the 
registration statute, Cetti y. Wilson, 
(Tex, Civ. A.) 168 SW 996. 

{f] In Nova Scotia it has heen 
determined that a deed creating an 
easement should he registered under 
the Nova Scotia Registry Act, Ross 
v. Hunter, 7 Can. 8. C. 289 [allow- 
ing app 14 N.S. 44]. 

64. Ala.—Veitch v. Hard, 75 8S 405. 

Ga.—Frazier v. Swain, 146 Ga. 654, 
95 SE 211. 

N, Y.—Fryer v. Rockefeller, 63 
N, Y, 268 [aff 4 Hun 800], 

Pa.—Ledwith v. Reichard, 25 Pa. 
Co. 449, 

* Vt.—Isham v. Bennington Iron Co.,, 
19 Vt. 230. 

Austr.—Darbyshire v. 
2. Austr, CL. R. 787, 

And see Glover v. Cox, 137 Ga. 684, 
73 SE 1068, AnnCasi913B 191 (hold- 
ing that a deed prima facie imports 
that it was executed by the parties 
within the jurisdiction of the attest- 
ing officials, so as to authorize its 
admission to reeord); Durrence v. 
Northern Nat. Bank, 117 Ga. 386, 43 
SE 726; Williams v. Butterfield, 182 
Mo. 181, 81 SW 615; Table Rock Lum- 
ber Co, v, Branch, 158 N, C. 251, 73 
SE 164; Brannon vy. Brannon, 2 Disn. 
(Oh.) 224, 3 WklyLGaz 257; Cabrera 
v. Registrar of Property, ce) Porto 
Rico 262; Alabama Marble, ete,, Co, 
v. Chattanooga Marble, ete, Co., 
(Tenn, Ch, A.) 37 SW 1004; Riviere 
y. Wilkens, 31 Tex. Civ. A, 454. 72 8W 
608; Stark v, Stephenson, 7 Man, 381 
(grantee’s affidavit of execution held 
not essential); McKenzie v, Lamont, 
11 N. 8S. 517 (holding provision as to 
date of attestation merely directory), 

[a] Recording of a copy is not 
authorized. Lewis v, Baird, 15 FF, 
Cas. No. 8,316, py McLean, 56; Lund vy, 
Rice, 9 Minn, 230. 

{b] mecousity sf subseribing wit- 
nesses.— Waskey Gpambers, 224 
U, 8. 564, 32 st Yor, D6 L, ed, 88h, 
AnnCas19132D 998 [rev 172 Ped. 73, 96 
CCA 561, 24 LRANS 879, 18 AnnCas 
1096] (holding that a conveyance of 
a mining claim in Alaska is not en- 
titled to registration under the act 
of June 6, 1900 [31 U.S, St. at L, 327 
ce 786 tit I 8 Ab, 50% e 786 tit IIL § 


Darbyshire, 
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and it has been, 


22, 505 e 786 tit IIT § 95], where it 
has but one witness, and acknowledg- 
ment was taken before an alteration 
made by consent); Highfield’ vy. 
Phelps, 53 Ga. 59 (holding that, if 
one of the attesting witnesses to a 
deed is a magistrate, the conclusion 
of law is that he saw the instrument 
legally executed, that is, signed, 
sealed, and delivered, so as to au- 
thorize the same to be admitted to 
record); Belk v. Meagher, 3 Mont, 65 
(no subscribing witness required); 
Coryell v. Holmes, 2 Tex. Unrep. Cas. 
665 (one subseribing witness suffi- 
cient); State v, Cowhick, 9 Wyo. 93, 
60 P 265(must be suk scribing witness 
to deed executed in another state), 
See Black v. Justice, 86 N. C. 504 
(where the admission of a deed to 
registration where there was no Bub- 
seribing witness was allowed under 
Acts [1872] e¢ 28, on proof of the 
handwriting of the maker or, if the 
subscribing witness was dead, on 
proof of his handwriting); Williams 
v. Cessna, 43 Tex, Civ. A. 615, 95 SW 
1106 (construing statute relating to 
proof by attesting witness). 

[c] Signatures of subscribing 
odizanese may be proved and inatru- 
ment entitled to record, Vasquez v. 
Texas Loan Agency, (Tex. Cly, A.) 
45 SW 942. Compare Middlesboro 
Waterworks v. Neal, 105 Ky, 586, 49 
SW 428, 20 Kyl 1403 (where a clerk’s 
certificate of acknowledgment was 
held insufficient), 

[d] The omission of the christian 
names of the grantees or mortgageos 
will not render the instrument ine 
sufficient for record where all are 
identified and when to the surname a 
circumstance is added which belongs 
to the individual intended to be 


named and to no other person, the 
certainty of deseription being com- 
plete and the requirements of the 


statute complied with, Bernstein v, 
Hobelman, 70 Md, 29, 16 A 874, 

[e] Varlance in datesa.—The reg- 
istry of a deed will not be avoided by 
a variance between the date, am St 
appears in the deed certified by the 
justices, and in their certificate, 
where the identity of the deed certi- 
fied and that recorded is sufficiently 
ascertained by other parts of the 
certifiedte and the annexation there- 
of to the deed, Worsley v, Garth, 2 
Gratt, (48 Va,) 471, 44 AmD 493, 

[f] The effect of a deed to which 
field notes were to be attached will 
not be lessened as a recorded inatrue- 
ment by the fact that they were add- 
ed after the deed was recorded, Nye 
v. Moody, 70 Tex, 424, # SW 606, 

65. U, S—Goldsboro Nat, Bank 
v, Fill, 226 Wed, 102, 

Ga,—Kimbrell_ y. Thomas, 139 Ga, 
146, 76 SM 1024, 

Ky.—-Cates v, Cates, 152 Ky. 47, 162 


ay 10. 

C.—Buchanan v. Hedden, 169 
N, Ms, 222, 8b SE 417; We ely vy, Mur- 
phy, 154'N, C, 82, 69 8H 7 

Vae-Saville vy, eolnean. Te Va, 
832, 70 8 850, 

[a] Payment of a tax (1) must 
be made where the law provides that 
‘no deed shall be held to be legally 
Jodged for record until the tax shall 
be paid thereon,” Martin vy, Bates, 
50 W 38, 20 Kyl, 4798; Haydon, v, 
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fect,” although they may require deeds already ex- 
ecuted to be recorded within a reasonable time.7? 
And an act which provides that all deeds shall be 


where witnessed by two or more 


persons and recorded will not by implication be 
construed as declaring that all deeds not so wit- 
nessed and recorded shall be yoid.7 

2. Curative Acts. 
knowledgment and registrevion of deeds may be rem- 
edied by curative or enabling acts.?2 
of this character should be liberally construed.”* But 


Defects in the ae- 


And a statute 


Bamberger, 8 Ky. Op. 501. (2) But 
where the law does not provide that 
the tax shall be paid before a deed is 
recorded, although the clerk is not 
bound to receive it, yet if he permits 
it to be deposited without payment 
he is bound to record it. Bussing v. 
Crain, 8 B. Mon. (Ky.) 593. (3) 
Where it is a misdemeanor for a no- 
tary to take any acknowledgment to 
a conveyance unless taxes thereon of 
all descriptions have been paid, and 
it is expressly declared that what- 
ever is done in contravention of law 
shall be void, an acknowledgment of 
a conveyance of Jands on which taxes 
were not paid and the registration 
thereof will be void. Chadwick v. 
Gulf States Land, ete, Co., 74 Fed. 
616, 20 CCA 563. (4) So where taxes 
are delinquent a county auditor has 
no authority under Minn. Gen. St. 
(1894) § 1624, to indorse on the deed 
over his official signature, ‘Taxes 
paid and transfer entered,” so as to 
entitle the deed to record, State v. 
Weld, 66 Minn, 219, 68 NW 1068. 

66. Bliss v. Tidrick, 25 8. D. 523, 
127 NW #52, 32 LRANS 854, AnnCas 
1912C 671, 

67. VFort+y, Bureh, 6 Barb, CN, Y.) 
60; Weston v, J, lL. Roper Lumber 
Co., 160 N. C, 2638, 75 Sie 800; Butler 
v. Dunagany 19 Tex, 559. 

68. Hundley v. Mount, 16 Miss. 

Cross, 9 Miss. 48; 


69. Palmer. v. 
Chamberlain, 8 Wend, 


Jackson of 
(N, Y¥.) 6 

[a] The’ rule of the Spanish Jaw 
by which a verbal sale of immovable 
property was valid was not rendered 
nugatory in Missouri) by the act of 
Oct, 1, 1804, which required the re- 
ee of all deeds, lien v. Moss, 


27 Mo, 354. 

70. Boston vy. Cummins, 16 Ga. 
102, 60 AmD 717. And see Hopping 
v, Burnam, 2 Greene (lowa) 39 (hold~ 
ing that a reeording act might be 
made to apply to deeds already exe- 
euted as to their effect from and 
after its enactment), 


71. Downs v. Yonge, 17 Ga, 295, 
pan Ark, —EMott v, Pearce, 20 Ark, 
° Md.—tHden St, Permanent Bldg. 
Assoc. No, 1 v. Lusby, 116 Md, 173, 
81 A 284, 
aR OD v. Cady, 11 Mich. 
DOW 

Minn.—Has tings German-Ameri- 
can Bank vy; White, 38 Minn, 471, 38 


NW 361. 

N, C.—Wesaton v, J, t Roper Lum- 
ber Co., 158 N, C. 270, 75 SH 800, Ann 
Casi913D 378, 


Tonn.—Bledsoe v. Wiley, 7 Hum- 


phr. 507; Rainey v., Gordon, 6 Hum- 
phr, 345, 
Further as to curative acts see 


Acknowledgements $4 240-250; Consti- 
tutional Law §§ 799, 800, 

73. Weston v, J, l. Roper Lumber 
Co., 160 N, Wy 268, 75 SW 800; Butler 
v, Dunagan, 19 Tex, 559, 

a} Whore, however, (1) a statute 
provided for the registration of cop- 
jem of registered deeds and was in- 
tended only am a temporary act to be 
limited to then existing registra. 
tions, It should not be extended so 
as to permit of the registration of 
copies of subsequently registered 


For later cases, developments and changes in the law oe cummlative ‘Annotations, # same title, page and note number. 
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a void record cannot be validated by a curative act.™ 

[§ 189] 38, Remedy to Compel Registration. 
Where a complete remedy to compel the recording of 
deeds and other instruments in the possession of 
an adverse party in interest is provided by statute, 
it has been decided that such remedy is exclusive 
and that a suit will not lie in equity to compel 
such recording.”® 

[§ 190] HE. Place—l. In General. A deed may 
be properly recorded in the eounty in which the 
land lies.“* But where the grantees live in different 
counties, it has been held that a registration of the 
deed in a county where only one resides is insuf- 
ficient under a statute which provides that a deed 
of land may be registered in the county in which 
the proprietor resides.*7 Again the division by stat- 
ute of a county into two court districts and the 
establishment in the second district of district 
clerk’s offices will not operate to allow a recording 
of deeds in the latter district, where the prior law 
in respect to the recording of deeds in such county 
is neither expressly nor by implication repealed by 
such. statute.’§ 

[§ 191] 2. Property in Two or More Counties. 
In the absenee of a regulating statute it has been 
determined that a deed of land located partly in 
two or more counties should be recorded in each 
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a deed may be recorded in either county.S° 

[§ 192] 3. Creation of New County. A deed is © 
properly recorded in the county in which the land 
lies, and the fact that a statute provides that a 
conveyance of land shall be so registered does not 
require that a deed onee properly recorded shall, 
where the land lies in another county as a result 
of a subsequent change of boundaries, be again re- 
corded in the county in which it may happen to lie 
as a result of such changes! And where a new 
county has not been organized, but remains attached 
to another county, a deed of land which lies in the 
new county is properly recorded in the county to 
which it is attached;** but where a new reeording 
district is created, a ‘deed to land within its bound- 
aries is not properly reeorded in the old district 
from which the new is ereated, even though officers 
and facilities have not been provided in the new 
district.$* 

[§ 193] F. Time. Where the statute does not 
preseribe the time within which a deed shall bé re- 
corded, it may be recorded at any time after its 
execution,®* even after the death of the grantor.®5 
But a great lapse of time between the exeeution of 
a deed and the recording of it without any explana- 


tory circumstances may exhibit such a gross ir- 
regularity as to-show that it was not a properly 


county.”® But under the statute in 


deeds. Rogers VY. Campbell, 6 Hum- 
phr. (Temn,) 840. (2) And where the 
recording of a deed executed outside 
the state was not authorized prior 
to a certain act admitting such deeds 
to record, it has been decided that 
records of such deeds before the law 
was passed were not thereby legal- 


ae Townsend y. Downer, 27 Vt. 
119. 
74. Herring v. Lee, 22 W. Va. 661. 
75. Ayers v. Ayers, 8 Pa. Dist. 734. 


Mandamus to compel registration 
see Mandamus [26 Cye 288]. 

76. Ga.—Austin v. Southern Home 
Bldg. Assoc., 122 Ga. 439, 50 SE_ 3882. 

Ky. —Whiitaker v. Blair, 3 J. 
Marsh. 2365 {Garrison Vv. Haydon, 
J. Marsh, 222, 19 AmD 70. But see 
Taylor v. Buch, 5 T. B. Mon. (Ky.) 
84 (holding that, where a husband 
and wife acknowledge a deed in the 
county of their residence, but which 
is not the county in whieh the land 
lies, the deed should be recorded in 
the former county). 

188 App. 


N. —Hall v. gonklan, 
Div. 4 67. 
J. lL. Roper Lum- 


0, 122 NYS 9 
N. C.—Weston v, 
263, 75 SE 800, 
29 Tex. 


ber Co., 160 N. C, 
me ape —Hawley v. Bullock, 

[a] Statute construed.—The pro- 
vision in the act of April 16, 1801 
(L, [1801] ce 155), that deeds “shall 
and may be recorded” in the office 
of the secretary of state, is not man- 
datory, but is merely permissive as 
to lands in Orange county, as shown 
by another provision that convey- 
ances of land in certain other counties 
specified shall be recorded in the 
clerk's office in the county, ete, and 
it has no application as if mandatory 
to deeds made before its enactment, 


Hall v. Conklin, 188 App. Div. 450, 
122 NYS 967.. .. 
{b] In Virginia (1) it is decided 


in an early case that the clerk of a 
county or corporation has no author- 
ity to admit to record a deed which 
does not convey land lying in_ his 
county or corporation, Pollard v. 
Lively, 2 Gratt. (48 Va.) 216, (2) 
Since by the charter of the city of 
Lynchburg jurisdiction is given to 
the court of hustings for such city 
not only within the Hmits of the 
corporation, but also for the space 
of one mile without and around it, 
a deed of trust conveying real estate 
lying outside the corporation limits, 
but within one mile without and 


\ : 


some states such | reeorded deed.s® 


around the city, is properly recorded 
in the elerk’s office of the corporation 


court of the city. Blackford — vy. 
Hurst, 26 Gratt. (67 Va.) 2038. (3) 
The clerk's office of the chancery 


court of the city of Richmond is the 
proper office for the recordation of 
deeds conveying land within one mile 
of the city of Richmond, on the north 
side of the James river, Burgess v. 
82 Gratt. (78 Va.) 683. 
Watson v. Dobbins, 29 F. Cas. 
No, 17,281, Brunn. Coll. Cas. 238, 
Cooke (Tenn,) 859. 

Pies Deaton v. Burehart, 59 Miss, 


Pe U. S—Ludlow y. Clinton Line 
16 Ss Cas, No, 8,600, 1 Flipp. 
But see McKeen vy. Delaney, 5 
Cranch 22, 3 L. ed. 26 [aff 7 F. Cas. 
No, 8,750, 1 Wash, C. C. 525]; Simms 
v. Read, 22 F., Cass No: 12,870, 1 
erenal Coll. Cas, 219, Cooke (Tenn.) 


92 Ga, 
230, 18 SE 642. 
Minn.—Van Meter v. Knight, 82 
20 NW 142. 


Minn. 205, 
pliner OX DSE v. Tapley, 85 Miss. 
Pa.—Oberholtzer’s App. 124 Pa. 
588, 17 A 148, 144. But see Scott v. 


Leather, 3 Yeates 184. 
Va.—Horsley v. Garth, 2 Gratt. (48 
ay Ac HK. 


Va.) 471, 44 AmD 3938. 
80. Conn Vv. Manifee, 
Marsh. (Ky.) 896, 12 AmD 417; Wilt 
v, Cutler, 388 Mich. 189; Perry v. Clift, 
(Tenn. Ch, A.) 54 SW i21; Hancock vy. 
Tram Lumber Co., 65 Tex. 225; Matt- 
field v. Huntington, 17 Tex. Civ. A 
716, 43 SW 53. 
Cal. Saar ott v. Green, 108 Cal. 
108, 87 Pl 
Ga. aT Whiddon v. Williams Lumber 
Co., 98 Ga. 700, 25 SB_770. 
La—Chambers vy, Haney, 45 La, 
Ann, 447, 12 S 621; Hayden v. Nutt, 
4 La, Ann. 65. 
Minn.—Koerper v. St. Paul, ete, R. 
Co., 40 Minn, 182, 41 NW 656. 
Mo,~-Smith v. Madison, 67 Mo. 694. 
C.—Bivings v. Gosnell, 133 
N. No, 574, 45 SH 942. 
Tex.—Frizzell vy, Johnson, 30 Tex, 
he McKissick v. Colquhoun, 18 Tex. 


Vt.—Brown vy. Edson, 23 Vt. 435. 

82. Sapp v. Cline, 131 Ga. 483, 62 
SE 629; Smith v. Anderson, 33 Minn. 
26, 21 NW S41; Hill v. Sanders, 38 
Ss. Cc. L. 621, 55 AmD 696; Trimble v. 
Edwards, 84 Tex. 497, 19 SW 772; 


Ga—Kennedy v. Harden, 


So while delay in recording a deed 


Baker v. Beck, 74 Tex. 562, 12 SW 
229; Lumpkin v. Muncey, 66 Tex. 311, 
17 SW 782; Stark v. Harris, (Tex. 
Civ, A.) 106 SW 887 [rev on other 
grounds 101 Tex. 587, 110 SW 7387]. 
Compare Meagher vy. Drury, (Towa) 
53 NW 818, 89 Towa 866, 56 NW 681. 

ta] YWlustration—Where a deed 
was made to land in a certain coun- 
ty, and under an act of the legisla- 
ture provision was made for the 
creation of a new county, which 
would include the land within its 
boundaries, but a time was fixed when 
officers for the new county should 
be elected and its political and offi- 
cial organization perfected, the rec- 
ord of the deed in the original coun- 
ty prior to such time was a lawful 
recordation. Sapp v. Cline, 131 Ga. 


4338, 62 SE 529. 
Whitehead v. Galloway, (Okl.) 
19 Ida. 


158 P 1101, : 
Turner v. Gumbert, 
339, 114 P 88; Trisler v. Trisler, 38 
Sellers, 98 
(holding that the 


282. See Sellers v. 
Nw. 
»yroceedings in the pro- 


18, 8 SE 917 

record of the 

bate of a deed executed in 1855, re- 
eiting that the grantors duly ac- 
knowledged its execution, and that 
the examination of the wife touching 
her free and voluntary consent in 
the execution thereof was made sep- 
arate and apart from her husband by 
a member of the court of pleas and 
quarter sessions, all of which is 
duly certified to by such member, 
and an order signed by the clerk of 
such court, directing the deed and 
probate proceedings to be registered, 
is sufficient authority for the regis- 
tration of such instrument at any 
time subsequent thereto under Rev. 
St. ec 87 § 9, then in force). 

{a] Thus (1) the fact that a deed 
of gift afterward attacked on the 
ground of undue influence, although 
delivered to the grantee at the time 
of execution, was not recorded until 
about the time of the grantor’s death 
does not affect its validity. Turner 
v. Gumbert, 19 Ida. 389, 114 P 33. 
(2) A deed recorded after the expira- 
tion of ninety days is notice to all 
persons purchasing after such re- 
cording. Trisler v. Trisler, 38 Ind. 


“"85. In re Bell, 150 Iowa 725, 130 


85. 
NW 798; In re Lane, 79 Vt. 823, 65 A 


102. 
86. Longworth v. Close, 18 F. Cas. 
No, 8,489, 1 McLean 282 (where the 
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is not ordinarily evidence of fraud, it may consti- 
tute a suspicious circumstance where, in connec- 
tion with the delay, the motive therefor is shown,*? 
deed is forged or obtained by frand and 
its suppression will give time for the removal of 
witnesses by whom the wrong might be exposed,** 
or where a lapse of time might allow the statute 
of limitations to bar an action for relief.*? 
the statute expressly declares that a deed shall be 
recorded within a certain time, there should be a 
So if a deed of a subse- 
quent purchaser is not recorded within the time pre- 


as where 4 


compliance therewith.*? 


seribed by statute, he cannot take 
failure of a 


date when a deed was registered.?? 


makes and delivers two deeds to the same property 
on the same day, the deed first recorded will carry 


deed was executed in 1409 but not re- 
corded until 1445). 

87. Morgan v. Combs, 1038 SW 272, 
32 Ky 1205, 111 BW 294, 32 Kyl 


$17. 
88. Morgan y. Combs, 108 SW 272 
$2 Kyl. 1205, 111 BW 294, 63 KyL 


$17. 
89. Morgan y. Combs, 108 SW 272, 
111 SW 294, 232 Kyl 

90. 


2 Kyl 1205, 
$17 " 
Ind.—Doe v. Hall, 2 Ind. 556, 
54 AmD 460, 
Ky-—Burton-Whayne Co. v. Farm- 


ers’, ete, Bank, 113 SW 445, 114 
BW 288; ‘Edwards v, Hanna, 5 J. JS. 
Marsh. 18; Taylor vw, Shields, 5 Litt. 


295; Winlock v. Hardy, 4 Litt. 272; 
Bingham y. Orr, 11 Ky. Op. 169. Ane 
see Applegate v. Gracy, 2 Dana 215. 

Mo.—Harrold v. Simmonds, 9 Mo. 326 
(holding that under the act of Febr. 
1, 1417, and the act of Dec. 6, 1821, 
relating to the recording of deeds, 
it is sufficient if deeds are filed for 
record within three months). 
tim C—Benzien v. Lenoir, 5 N. C. 
Pa—Hultz v. Ackley, 63 Pa. 142; 
Zimmerman v. Butler, 9 Pa. Dist, 287. 

Tenn.—Kvans v. Wells, 7 Humphr. 
559. 

Eng.—Chadwick v. Turner, 24 Beav. 
$304 55 Reprint 740 [aff L. BR. 1 Ch. 
See Eden St. Permanent Bldg. As- 
goc, No. 1 v, Lusby, 116 Md, 173, $1 
A. 284 (holding that, under Code art 
21 &% 19, 21, providing that any deed 
or conveyance duly acknowledged 
and required by law to be recorded, 
except mortgages, may be recorded 
after the time prescribed, and when 
recorded #hall, a8 against the grant- 
or, have the same validity as if re- 
corded in time, a deed not recorded 
within #ix months from ite date is 
valid as between the parties to it, 
being subject only to the rights of 
nee and purchasers without no-~ 

ce 

{4) A deposit for record may be 
sufficient if made before the expira- 
tion of the time, although the deed 
is not ne ok ye until after the time 
has expired Dubose v, Young, 10 
Ala, 365; McGregor v. Hall, 2 Stew. 
& VP, (Ala,) 397; Gill ¥. Fautitleroy, 6 
B, ea ( ry. ‘417; Harrold y. Sim- 
onds, 9 Mo, $26; Hughes vy. Powers, 
$9 enn. 460, 42 BW 1. See Parrish 
v. Mahany 10 §. D, 276, 73 NW 97, 
66 AmsR 115 (holding that, where a 
deed was delivered fog, record by the 
grantee’s agent who without author- 
ity subsequently directed its return, 
it was decided that its operation as 
a recorded instrument was not af- 
fected by such act), Contra Moore 
v, Collins, 15 N. C, 284, 

{b] A statute that a deed noted 
for registration shall be considered 
au registered at the time it is #0 


Pe nn nn es te 


a prior purchaser to record his deed in 
compliance with the statute, but if the latter first 
records his deed he will have the better title. 
Again the registry book is the best evidence of the 


DEEDS 


the title. 


in.™ 


Where 


wrong book.t 
advantage of the 


Where a grantor 


deed is noted but with instructions | 
not to record until further notice. 
Turberville v. Fowler, 101 Tenn. 83, 
46 SW 577. 


prescribed is no evidence of its exe- 
cution, 
(Ky.) 189. 

{d] In computing the time, the 
day of the date of the deed should 
be excluded and the word “month” 
construed as meaning a calendar 


Ross y. Clore, 3 


month. Pyle v. Maulding, 7 J. J. 
Marsh. (Ky.) 202. 
91. Draper vy. Bryson, 17 Mo. 71, 


57 AmD 257. 


92.° Doe v. Falls, 10 N. B. 540. 
[a] Where deeds of different 
dates were on the same 


day and hour, it has been decided 
that the numbers placed upon such 
deeds in registering them were to be 
regarded as indicating which was 
first registered. Neve v. Pennell, 2 
Hem. & M. 170, 71 Reprint 427. 

{b] The time and even the hour 
at which a deed is delivered to the 
proper officer for registration may 
be shown by parol evidence. Cook 
v. Hall, 6 Mil. 575; Metts vy. Bright, 
N. ©, 311, 20 AmD 683. 

. Johnson, 107 Mo. 494, 


take priority when recorded over a 
prior unrecorded deed, in the absence 
of any notice of the latter. White 
v. Interstate Bldg., ete., Assoc., 106 
Ga, ates 32 SE 26; Wise v. Mitchell, 
100 Ga, 614, 28 Si 332. See gener- 
ally Vendor and Purchaser {39 Cyc 


1726). : 

94. Whitwell v. Emory, 3 Mich. 
84, 59 AmD 220; Hughes v. Debnarn, 
53 N. C, 127; Smith v. Cross, 125 
Tenn. 159, 140 SW 1060 (confusion 
of boundaries in description); Thom- 
as v. Stuart, 91 Va. 694, 2 "SE 511 
ey ta of part of acknowledg- 
ment), 

Clerical mistakes in transcrib- 
ing do not thake the record ineffec- 
tual, Sis v. Boarman, 11 App, (D. ©.) 
116; Wyatt v. Barwell, Ves. Jr. 


435, 34 Reprint 578. 

bj] D in the dates of a 
deed and the certificates of a clerk 
of record, evidently due to a clerical 
error, will be disregarded, when the 
certificate is otherwise sufficient. 
Durrence v. Northern Nat. Bank, 117 
Ga, 385, 43 SE 726. 

[eJ Entry of times when deed was 
recorded.—A provision requiring such 
entry has been held directory mere- 
ly where there is no question of 
rights dependent on priority of rec- 


ord. Thorn v. Mayer, 12 Mise. 487, 33 
NYS 664, 
{[d] Two deeds on one piece of 


[§ 194] G. Sufficiency. 
cording of a deed will not be rendered inoperative 
by reason of slight and immaterial] mistakes there- 
So among other defects which have been held 
not to vitiate the record of a deed are: 
in the name of the notary taking the acknowledg- 
ment;** an omission to copy seals of the parties %* 
or of public officials;?7 an omission of the name of 
one of the grantors;** an omission to copy the 
signature of the grantor;*® or a transcription in the 
It is immaterial that a portion of 
the record is printed instead of written.” 
deed is incorrectly recorded, the party claiming un- 
der it is not concluded thereby, but may introduce 
in evidence the original deed, or, if lost, parol evi- 
dence of its contents. Buta deed, although actually 
transcribed on the record, is not recorded~ where 
there has been no proper proof of its execution as 
required by law.* 


noted is held not to apply where the|paper—Where two deeds were so 


William v. Wilson, 4 Dana} 


[§§ 193-194 


The registration or re- 


A mistake 


lf a 


And a court cannot make a valid 


drawn and registered at the same 
time but only one certificate of reg- 
| istry and one number were indorsed, 


it has been decided that the fact that 
,| [e]. Authentication of a clerk to a both deeds were registered may be 
deed lodged for record after the time | proved by the registry book. Doe v. 


lliey, 8 N. B. 194. 
{e] Use of “ditto marks” may be 


Dana | sufficient to indicate the date of the 


receipt of a deed for record. Hughes 
v. Powers, 99 Tenn. 480, 42 SW 1. 

95. Orum vy. Rose, 74 W. Va. 164, 
81 SE 719. 

96. Sibly v. England, 90 Ark. 420, 
119 SW 820; Smith v. Dall, 13 Cal. 
510; Lockville Power Corp. v. Caro- 
lina Power, etc., Co., 168 N. C. 219, 
84 SE 398; Altschul Yy. Casey, 45 Or. 
182, 76 P 1083 (holding the use of the 
letters “L. S.” sufficient to repre- 
sent the seal of a corporate grantor). 
But see Hudson v. Webber, 104 Me. 
429, 72 A 184 (holding that the rec- 
ord of a deed does not disclose af- 
firmatively that the deed was sealed, 
notwithstanding the statement in the 
téstimonium clause that it was 
sealed, where the seal is not record- 
ed); Todd v. Union Dime Sav. Inst., 
118 N. Y. 337, 23 NE 299 [rev 7 NYSt 
449, 20 AbbNCas 270], 128 N. Y. 
636 mem, 28 NE 504, 3 Silv. A. 539 
{aff 14 NYS 937] (holding that the 
record of a conveyance, to be effec- 
tual as evidence of the conveyance 


A gubsequent conveyance may | of the legal title to the property men- 


tioned in it, must in some manner 
represent that the instrument was 


sealed). 

97. Hadden v. Larned, 87 Ga. 634, 
13 SE 806; Griffin v. Sheffield, 38 
Miss. 359, ‘771 AmD 646; Thorn vy. 
Mayer, 12 Mise. 487, 33 NYS 664. 

. Standeford v. Bates, 11 Ky. 
Op. 154; Garrard v. Davis, 53 Mo. 322. 


99. Smith vy. Ayden Lumber Co, 
144 N. C. 47, 56 SE 555. 
1. Durrence v. Northern Nat. 


Bank, 117 Ga. 335, 43 SE 726; Clader 
v. Thomas, 89 Pa. 343. See Conklin v. 
Hinds, 16 Minn. 457 (holding that 
recording a deed in the wrong book 
will not defeat the right of the gran- 
on heen as a person “claiming 
title’). 

[a] Bemunerative donations, not 
being real donations, and not being 
subject to the rules applicable to do- 
nations inter vivos, need not be re- 
corded in a separate book, but should 
be recorded, if conveying real estate, 
in a conveyance book of the parish in 
which the property conveyed is situ- 


ated. Bowlus v. Whatley, 129 La. 
509, 56 S 423. 

. Maxwell v. Hartmann, 50 Wis. 
660, 8 NW 102. ' 

. Gaston + Merriam, 33 Minn. 
271, 22 NW 614 


4. Fla—Keech v. Enriquez, 28 
Fla. 597, 10 S 91. 


Ky.—Harlan vy. Hardin, 8 Ky. Op. 


nT nena a ee ed 
Yor later canes, developments and changes in the law see curnulative Annotations, same title, page and note number. 


§§ 194-195] 


registry of a deed in any other manner than that 
preseribed by statute.© The registration of a map 
of the premises conveyed does not supply a lack of 
registration of the deed.® Again, where a deed is 
delivered to the clerk of one district of a county 
or to his deputy without instructions, this is prima 
facie a delivery for record in such district.’ And 
where a deed has been properly recorded, the title 
of the grantee is not affected by the destruction 
of the record of the deed.§ 
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The index is under some statutes not an essential 
part of the record.® Hence it has been held that 
an omission to index the name of a grantor,!® or an 
error in his name,'! is not material, and a chain 
of tithe may be shown through a deed whieh is 
improperly indexed? So it is even held that a 
deed may be regarded as properly recorded, although 
not indexed.*® On the othe? hand it has been held 
that a proper indexing of the deed obviates the ef- 
feet of a failure of the officer to record it.4 


VI. CONSTRUCTION AND OPERATION 


[§ 195] A. What Law Governs, The law of the 


be determined by the law which they had in mind 


state where the land is situated governs the con- | at the time of its exeeution as governing its con- 


struction of a deed,!® although it has been held that 
the understanding of the parties as to the effect 


struction and operation.’* Further, deeds are to be 
construed according to the law in force at the time 


of the instrument when it beeomes important is to | they are exeeuted.* 


587, But see Cain v. Gray, 146. Ky. 
402, 142 SW 715 (holding that a deed, 
only the body of which with the sig- 
nature, but not the certificate or 
acknowledgment, was recorded, was 
binding between the parties and 
those taking from them by descent, 
even if not constructive notice to 
subsequent purchasers). 

N. Y.—Gray v. Delpho, 97 Misc. 87, 
162 NYS 194. 

N. C.—King v. McRacken, 168 5. 
N. C. 621, 84 Si 1027; Allen v. Burch, 
142 N. C. 524, 55 SH 854. 

Pa.—Kerns v. Swope, 2 Watts 75. 6. 

Tenn.—Byrd v. Phillips, 120 Tenn. 
14, 111 SW 1109. we 

Tex.—Merriman v. Blalack, 56 Tex. | 18, 18 SW 134. 
Civ. A. 594, 121 SW 552. See Schultz 8. 
v. Tonty Lumber Co., 36 Tex. Cis 5 
448, 82 SW 353 (holding that -he 
record was admissible as a cireum- 9. 


deed,” 


been registered. 


SE 953. 


Pate tending to establish a lost ape 15 AmR_ 692 

eed). 

Ont.—Robson v. Waddell, 24 U. C.| ing as affec 

Q. Bo b74, and Purchaser 
See Reg. v. Middlesex, 1 BE. & E. 10, 


$22, 102° ECL _ 120 Reprint 930; 
Doe v. Rideout N. _B, 502. 

[a] Record Serriting of grantor. 1b 
—An instrument appearing on the 
deed records In the handwriting of fa] 
a deputy clerk, who was the grantor 
therein, constitutes circumstantial 
evidence of the making of such a/|of 
deed by the grantor, although the 
deed is not properly acknowledged 
for record. Whitaker v. Thayer, 38 
Tex. Civ. A. 587, 86 SW 364. 

[b] Informality.—An order of 
registration that “the foregoing cer- 
tificate of" the officer taking the pro- 
bate “is adjudged to be correct. Let 
the instrument of the certificate be 
registered,” although informal, is suf- 


ing the records. 


432, 57 SE 33. 


ficient. Devereux v. McMahon, 102] v. 
N.C. 281, 9 SE 635. SW 881, 
[ce] Re- tion and its effect. | Schneider, 


—Where a statute requires that the 
judge of the court before whose clerk 
an acknowledgment was made shall 
certify to the official character of 
that clerk, and a registration is in- 
effectual because of the want of such 
eertification, a re-registration with 
the proper certificate will take effect 


14 Durrence 


524, 84 P 8 


the date such amended deed is noted 
for registration aad does not relate 
back. Citizens’ Bank v. McCarty, 99 | A, 
Tenn. 469, 42 SW 4. See Oliver v. 
Sanborn, 60 Mich. 846, 27 NW 5827 
(where a deed executed out of the 
state of Michigan was received for 
record and recorded Aug. 2, 1882, but 
the certificate required by the statute 
to entitle it to record was dated Aug. 
12, 1882, and the question was sug- 
gested, but not decided, whether, if 
the date of the certificates is correct, | A. 
and it was attached to the deed after 
it was recorded, the whole deed 
should not have been re-recorded in 
order to protect the purchaser and 
cut off a prior unrecorded deed); 
Bernhardt v. Brown, 122 N, C. 587, 
29 SE 884, 65 AmSR 725 (holding 
that, where original registration was | A 
a nullity, re-registration had no ef- 
fect on an intervening title). 
\ - 


.% 


827, 5 S 292 


. 59 NW 9 


Bellows Falls ¢ 


[ad] Where it is provided by stat- 
ute that a register’s copy of a deed | 403, 
trom his books shall be received in 
evidence, although it shall “not ap- 
pear by such copy that the probate 
had been registered with the original fa] 
such a copy is not thereby ad- 
missible in the absence of proof by 
other evidence that such probate has 
Melver vy. Robert- tb] 
son, 3 Yerg. (Tenn.) 84. 

Caldwell v. Head, 17 Mo. 561; 
Cozad v. MecAden, 148 N. C, 10, 61 
SE 6388; Re Stanger, 20 Man. 280. 
Maxton Realty Co. v. Carter, 
170 N. C. 5, 86 SE 714. 
Beaver v. Frick Co., 


Addis v. Graham, 88 Mo. 197; 
Wethered v. Conrad, 78 W. Va. 551, 80 


Bradford, 50 Ga. 
ailure to index or error in index- 


notice see Vendor 
39 Cye 1739]. 


Chatham v. 


Hodgson v. Lovell, 
97, 95 AmD 775; McHenry vy. Stock- 
well, 2 Dek Co. (Pa.) 57. 
Agurs v. Belcher, 111 La, 378, 
35. S 607, 100 AmSR 485. 
For instance, where the no- 
tary errs as to the vendor's name, 
and writes it “Willie Jones,” 
“Willie Johnson,” 
is carried into the index in the con- 
veyance records, it does not affect the 
title of the vendee, as the index is 
no part of the record, but is simply 
for the convenience of those examin- 
Agurs vy. Belcher, 
111 La, 878, 35 S 607, 100 AmSR 485. 
12 Mitchell v. Cleveland, 76 S. C 


13. National Bank of Commerce 
Licking Valley Land, etc., Co., 22 
15 KyL 211; 
46 Mo. 472, 2 AmR 533; 
Greenwood Loan, 
Childs, 67 S. C. 251, 45 SE 167. 


Bank, 117 Ga, 385, 43 SE 726; Sawyer 
v. Vermont L. & T. 


15. Conn.—New Haven Trust Co. 
v. Camp, 83 Conn. 360, 76 A 1100. 
as to the grantor’s creditors from D. C.—Dulin v. Sharp, 48 App. 550. 
Ga—Brown v. Ransey, T4 Ga. 210. 
Ili.—Crane v. Blackman, 


631. 
Ind.—Fisher v. Parry, 68 Ind, 465, 
Towa.—Harlan_v. 
Towa 707, 183 NW 867. 
Ky.—Middleton  v. 
Ky. 826, 189 SW 11338, 1134 [eit Cye]. 
La.—Cassidy’s Suce., 40. La. 
Larenden’s Suce,, 39 
La. Ann. 952, 8 S 219. 
Mo.—Cummings ve “Jamison, 12 Mo. 


“acek sy Fak Borroughs, 41 Nebr. 


ed Y.—Monroe v. Min rere 6 N, Y. 
447 [aff 4 Sandf. Ch. 126]. 
Vt.—International 
‘anal 
Tillotson v. Pritchard, 60 Vt. 94, 14 
302, 6 AmSR 95. 
Wis.—Lyndon Lumber Co. v. Saw- 
yer, 185 Wis, 526, 116 NW 266. 


See Crosby v. Davis, 2 PaLJRep 
4 PaLJ 193 (holding that the 
meaning of the language of a deed 
where it is executed and is to oper- 
ate should be assigned to it). 

4 is this true where 
it is apparent that such law was in 
the mind of the grantor. Brown v. 
Ransey, 74 Ga. 210. 

A deed is also prima facie 
executed according to such law, al- 
though the law of the place of 
actual execution may be shown to 
establish its validity. Freeman v. 
Crout, 1 Wyo. 361. 

{c] Where an instrument was exe- 
cuted in a common-law state in the 
form of a mortgage, part of the prop- 
erty being situated there, it will be 
presumed that a mortgage was in- 
tended, but it will not inelude prop- 
erty in another state, although em- 
braced in the deed. Bernard v. Scott, 
12 La. Ann. 489. 

{ad] Where the interpretation of a 
deed of trust is necessary to deter- 
mine the rights and liabilities of par- 
ties, in an action for accounting for 
rents and profits thereunder of lands 
in the District of Columbia, regard 
should be had to the laws of Mary- 
land in foree in the District of Co- 
lumbia. Talbott v. Chester, 2 Chest. 
Co. (Pa.) 5% 

Validity and effect of covenants 
see Covenants §$§ 2-90. 

16. New Haven Trust Co. v. 
Camp, 81 Conn. 539, 71 A 788. 

fa For example, where a deed to 
land in Connecticut, executed and de- 
livered in New York bétween parties 
residing there, does not expressly 
show what should be the governing 
law, it must be determined under 
the established principles of private 
international law, the question prima 
facie at least being, not what the 
parties in fact intended, but what 
would necessarily have been the in- 
tention of sensible persons in their 
position, if their attention had been 
directed to contingencies which es- 
eaped their notice. It will be pre- 
sumed that the parties to such a deed 
had in mind the law of New York 
as that which would govern, where 
the deed was sufficiently attested un-, 
der that law of that state, but insuf- 
ficiently under the Connecticut law, 
and there being nothing in the deed 
to rebut such presumption, and the 
laws being such that the grantee 
would take an absolute fee, it will be 
presumed that the parties intended 
that she should have such estate; but 
the effect of the choice by the parties 
to the deed to execute it in New 
York, and to establish their domicile 
there, is a matter of law; and, al- 
though it cannot make the convey- 
ance pass title under the law of Con- 
necticut, it could make it establish 
the relation between the parties re- 
specting the land, out of which, 
through subsequent events, impor- 
tant rights respecting it might arise. 
New Haven Trust Co. v. Camp, 81 
Conn, 539, 71 A TS88. 

17. Burnett v. Piercy, 149 Cal. 178. 
86 P 603; Frame y. Humphreys, 164 


$3 Ark, 


25 Towa 


instead 
and the error 


Bishop v. 
ete, Assoc. VW. 
Northern Nat. 


Co., 41 Wash. 


126 Il. 


Manington, 152 
Middleton, 172 
Ann. 


Paper Co. 
Co... 10@ A 684: 


~ 3129, 27 
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rives all its validity, 


statute** 


[§ 197} CG. Rules of Construction—l. In Gen- 
eral. While the cardinal rule of construction is that 
the intention of the parties as drawn from the whole 
deed must govern,*? where such intention is uncer- 
tain, resort must be had to well settled but subordi- 


nate rules ef construction to be 
and not as rules of positive law, 


being that the intention of the parties when ascer- 
taimed will prevail ever all technical rules of eon- 
and it has been said that, sinee the 
language employed in deeds varies so materially and 
se much, preeedents are rarely controlling in a con- 
erete ease, except as they may furnish general aid- 


2 


struetion ;** 


Ma 336, 64 SW 116: Carolina Real | 
Est. Ca. vw. Bland, 152 N. C. 225, 6T 
SE 483, 


fa} Te California it has been held 


that the provisiens ef the civil code} 


eencerning construction of contracts 
are for the most part parts of the 
common law previously existing and 


are applicable te deeds and other con- | 


B. Special Statutory Provisions. <A } 
speeial statutory provision, from whieh a deed de- 
will be construed into and 
with the deedtS Also, where it is provided by stat- 
ute that a certain construction shall be placed on 
eertain terms, it is presumed that a deed contain- 
ing sueh terms is made in contemplation of the 
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treated as such 
the modern rule 


543, 1. SW 573. 

Vt—Johnsen v. Barden, 86 Vt. 19, 
S83 A T21, AnnCasi915A 1243; Collins 
v. Lavelle, 44 Wt, 2 

“Teehnical rules must generally 
Yield if, in their application, they 
will disappoint or defeat the clearly 
) expressed intention.” Springs v. 
eer 171 N. C. 486, 490; 88 SE 


tracts exeeuted prier te the adoption | T7 


as 


ef the cede Pally as te these exe- 
euted thereafter. Burnett xv. Pierey, 
248 Cal. 178, $6 P G03. 

{>} A grant from 
gevermment toe “heirs” of a decedent, 
made Im 1827, can imure only te such 
persems as were heirs acecerding te 
the eivil law which was in force in 


Mexico at that times MeGahan v. 
Baylor, 32 Tex. TS9. 

1S Abbett v. Chase, T5 Me. 8&3; 
Sherman yw. Sherman, 23 S. D.. 486, 
122 NW 433. 

IQ Belcher v. Ramey, 1T3 Ky. TS84, 
St SW 52a 

2Q. See infra $$ 19S, 199. 

21. Johnsen v. Barden, $6 Vt. 19, 


$3 A T22, AnnCasi$i3A 2243, 

22a. U. S—Peters v. MeLaren, 218 
Fed. 410. 134 CCA 198, 

Ala <—— GEaves v. Wheeler, 18@ Ala. 
#12, 62 S 341; Dickson v. 
ao Ah. 459. 47 S TiS, 19 LRANS 
TES, 

Iné.—German Mut. 
Grim, 32 Ind. 249, 
ards v. Richards, &o Ind. A. 
NE 103. 

KRy-—Spieer v. Spicer, ITT Ky. 
387 SW $539; Virginia Tron, etc., 
vw Dye, 
Relly v. 
Hall v. 


Ins. Ca 
34, 110) 


400, 
Ce. 


Wrickt, 121 Ry. 1e. ST 
Ky 1265, 18 Ky. Op. eT4. 
Me—Penley v. Emmens, 102 A $72; 
Rosey v. Buswell, 113 Me. 399, 94 A 
4S 
Mé—Moody v. Hall. 61 Ma. 517. 


Mass —Frest v. Spaulding, 19 Pick. 


445. 31 AmD 150; Litchfield v. Cud-| 


worth, 15 Pick. 2$: Pray v. Pieree, 7 


Mass. 381, 5 AmD 59; Marshall ¥. 
Pisk, 6 Mass. 24. 4 AmD Té6é; Wallis 


w Wallis, 4 Mass. 135. 3: AmD 210; 
Brid¢e v. Wellingten, 1 Mass. 719, 
Minn—Seecurity Trust Co. v. Joest- 
imag, 104 NW S30: Grueber v. Linden- | 
meier, 42 Mimn. $9, 43: NW 964. 
H—Chamberiain v. Crane, I 


N. C—Snrings v. Hopkins, 171 | 
N. & 486. SS SE TT4!! Robertson v. 
Dana, 6 N.C. 133, 5 AmD 525. 


Pa—Cumberiand Bids. ete, As) 
see wv. Araminge M. E. Chureh, 18 
Phila. 1Th: 

S C—Barrett v. Barrett, 4S ¢& 
Bq. 44T. 

Tex—Morse v. Williams, (Civ. A) 


142 SW 1186; 


the Mesican | 


Van Hoeose, | 


Ye 
2 AmR 341; Rich- | 


346 Ky. 329. 142 SW 1057; | 
Parsens, (Ky. 127 SW 792: | 
Sw | 
7 Kyl 1185: Davis v. Hardin, 1 } 


Smith v. Brown, 66 Tex. | 


23. Eckle v. Ryland, 256 Mo. 424, 
165 SW 1035. 

“AS cata by the court in Walsh v. 
Hill, 38 Cal. 481: ‘In the construc- 
tien of written instruments, we have 
|mever derived much aid from the 
_teehnical rules of the books. The 
ene rule of much value—one which 
is frequently shadowed forth, but sel- 
dom, if ever, expressly stated in the 


as possible in the seats which were 
oeceupied by the parties at the time 
the Instrument was executed; then, 
taking it by its four corners, read 

Ast ch vy. Monday, 34 App. 
| (D.C) 338, 345. But see Wilkins v. 


111 AmSR T6T (where the court said: 
“While we are advertent to the gen- 
eral rule that fhe court will by an 
examination of the entire deed, seek, 
| and, if found, effectuate the intention 


the other 
construction have been settled, it is 
the duty of 
them. otherwise titles are rendered 
|auncertain and insecure”). 
Graves v. Wheeler, 180 Ala. 
2, 61 S 341; Dickson v. Van Hoose, 
: Ala. 459, 47 S 718, 19 LRANS 
Tig, 
25. Union Water Power’ Co. v. 
; Lewiston, 101 Me. 564. 65 A 67. 


| $6 Frosch v. Monday, 34 App. 
(D. C.) 338. 
2t. Cole v. Allcot, [1906] 1 Ch. 


& Wolfe v. Croft, (N. S.) 6 DomLR 
& 


28. Duffield v. Duffield. 268 T11. 
29. 108 NE 673, AnnCasl916D 859; 
Wallace v. Noland. 246.Tl. 535, 92 
NE 956. 138 AmSR 247: Windham 
v. Howell, TS S. C. 187, 59 SE 852. 
| @& Sherriff v. Sherriff, 32 Cal A 


v. Los Angeles Pac. Land Co., 28 Cal. 
1A. 399. 152 P 935. 
30. U. S—Interurban Land Co. v. 
Crawford. 183 Fed. 630. 
| Ala—Alabama Corn Mills Co. 
Mobile Docks Co., 75 S 574. 
Alaska—vValdez Bank v. Von Gun- 
| ther, 3 AlasKa 657. 
Cal—Burnett v. Piercy, 149 Cal. 
ITS, 188, $6 P 603 [cit Cye]; Sher- 
| riff v. Sherriff, $2 Cal. A. 681, 163 
P 87s. 
Colo.—Derham vy. Hill, 57 Colo. 345, 


v. 


beeks—tis te place ourselves as near| 


Norman, 139 N. C. 40, 42, 51 SE 797, | 


of the grantor, we must keep in view | 
rule that when rules of/| 


the court to enforce / 


“681, 163 _P 878; Whitcomb v. Worth- | 
ing. 30 Cal. A. 629, 159 P 613; Firth | 


[$§ 196-198 


ing rules.2° Where a deed expresses two conflicting 
intentions, it must be construed according to the 
rules of construction, although they may be denomi- 
nated arbitrary.** 
will leave the way open for repeated and indecisive 
htigation should be avoided.*® 

Rules applicable to wills. 
is of a testamentary character,*® or is by way of 

' gift or voluntary settlement,?’ it has been stated 
that the same rules of construction are applicable as 
in the case of wills. But ordinarily less latitude is 
allowed in the construction of deeds than in the 
construction of wills.*§ 

Rules applicable to contracts. It has been de- 
elared that a deed of conveyance is but a contract, 
subject to the usual and ordinary rules of construc- 
tion applicable to such instruments.”® 

- [§ 198} 2. Intention of Parties—a. In General. 
The objeet in construing a deed is to ascertain the 
intention of the parties,®° 
of the grantor? from the words which have 


Further, a construction which 


Where a conveyance 


and especially that 


|} 142 P 181. 


Ill.—Kearney v. Kirkland, 279 Il. 
516, 117 NE 100 
150 Iowa 


| 161, 129 NW 735. 


Iowa.—Smyth v. Fogle, 

Ky.—Hunt v. Hunt, 154 Ky. 679, 159 
SW 528; Tanner v. Ellis, 127 SW 
995; Crews v. Glasscock, 107 SW 237, 
32 KyL 913; Ferrill v. Cleveland, 6 
; Gross v. Houchin, 6 KyL 
Ky. Op. 138; Davis v. Hardin, 
a Kyl 165; Heingley v. Harris, 1 KyL 


Miss. —Yazoo, ete., Co. v. Lake- 
oe Tract. Co., 100 Miss. 281, 56 S 
Mo—Mott v. Morris, 249 Mo. 137, 
155 SW- 434; Long v. Wagoner, 47 
Mo. 178; Biddle v. Vandeventer, 26 
Mo. 500. 

N. ¥.—Iii' re New York, M9 NYS 


1054. 


‘Richmond, ete., R. 


N. C—Williams v. Williams, 95 SE 
157; Springs v. Hopkins, 171 N. C. 
486, 88 SE 774; Ritter Lumber Co. 
v. Montvale Lumber Co., 169 N. C. 80, 
85 SE 438; Weill v. Davis, 168 N. C. 
298, 84 SE 395: Brown v. Brown, 168 
N. C. 4, 84 SE 25; Sherrod v. ‘Bat- 
tle, 154 'N. C. 345, 70 SE 834; Triplett 


iv. Williams, 149 NC 394, 63 SE 79, 


24 LRANS 514. 

Bat gat vy. Scarborough, 2 Oh. 
Ss. ae v. Patterson, 78 S. C. 

334, 58 SE 945 


Tenn.—Pritchard vy. Rebori, 135 
Tenn. 328, 186 SW 121. 
Va.—Stephen Putney Shoe Co. v. 


Co.,-116 Va. 211, 
81 SE 93; Pack v. Whitaker, 110 Va. 


1122, 65 SE 496; Allemong v. Gray, 92 


Deep River Logging Co., 


Va. 216, 23 SE 298. 
Wash—Campbell Lumber Co. v. 


71 Wash. 


70, 127 P 566 


| Co., 


na ako —Griffin v. Fairmont Coal 
9 W. Wa. 480, 529, 53 SE 24, 2 


‘ERANS 1115 [cit Cyc]. 


}153 Wis. 384, 141 


Wis.—Polebitzke v. John Week 
Lumber Co., 157 Wis. 377, 147 NW 
703, AnnCas1916B 604; Jones v. Caird. 

NW 228, AnnCas 
19144 _ 


Si. . S—Hickson v. 
248 Fed. 319. 

Ala.—Hamner v. Smith, 22 Ala. 433. 

Alaska.—Valdez Bank v. Von Gun- 


Davenport, 


| ther, 3 Alaska 657. 


Ind.—Tinder v. Tinder, 131 Ind. 
| $81, 30 NE 10TT. 
| Towa—Shaull v. Shaull, 166 NW 


301: Smyth v. Fogle, 150 Iowa 161, 
129 NW 735: Ault v. Hillyard, 138 
Towa 239, 115 NW 1030. 
Ky.—Belcher v. Ramey, 173 Ky. 
784, ‘y91 SW 520; Rock Creek Proper- 
ty Co. v. Hil, ie2 Ky. 324, 163 Ky. 
282, 172 SW 671; Mullins v. Moberly, 
145 Ky. 477, 140 SW 652; Crews v. 
Glasscock, 107 SW 237, 32 KyL 913; 


For later cases, developments and changes in the law see cumulative Annetations, same title, page and note number, 


- 


§ 198] 


been employed*? in connection with the sub- 
surrounding 


ject matter,?* and the 


Hunt v. Hunt, 119 Ky, 39, 82 SW 998, 
26 KyL 973, 68 LRA 180, 7 AnnCas 
788; Davis v. Hardin, 10 Ky. Op. 674. 
Mo.—Heady v. Hollman, 251 Mo. 
632, 158 SW 19. 
Mont.—Hollensteiner v. Missoula 
Lumber Co., 37 Mont. 278, 96 P 420. 
N. Y¥.—Coleman v. Beach, 97 N. Y. 
545; Empire Bridge Co. y. Larkin 
Soap Co., 59 Misc. 46, 109 NYS 1062 
{aff 132 App. Div. 943 mem, 117 NYS 


1134 mem]. 
32. Cal.—East San Mateo Land 


Co. v. Southern Pac. R. Co., 30 Cal. 
A. -228,.157 P 6384. 
Colo.—Derham v. Hill, 57 Colo. 


345, 142 P 181. 

Ill.— Roberts v. Dazey, 119 NE 910; 
Coogan v. Jones, 278 Ill. 279, 115 NE 
877; Duffield v. Duffield, 268 Ill. 29, 


108 NE 673, AnnCas1916D 859. y 
Ind.—Cleveland, etc., R. Co. v. Co- 
burn, 91 Ind. 557, 


Nt eee v. Shaull, 166 NW 

Kan.—Howe v. Howe, 94 Kan. 67, 
146 P 873. : ; 

Ky.—Hudson vy. Hudson, 121 SW 
973; Smith v. Snowden, 96 Ky. 32, 27 
SW_ 855, 16 Kyl 353. 

Mo.—Flsea v. Smith, 202 SW 1071; 
Ashbaugh v. Ashbaugh, 201 SW 72; 
MeMahill v. Schowengerdt, 
605; Bernero v. McFarland Real Bst. 
Co., 1384 Mo. A. 290, 114 SW 531. 


Mont.—R. M. Cobban Realty Co. v.| gins v. Figgins, 53 Ind. A. 43, 


Donlan, 51 Mont. 58, 149 P 484. 
N. H.—Lancaster, etc., 
ten Co. v. Jones, 75 N. H. 172, 71 


N. J.—Morris Canal, ete., 
Matthiesen, 17 N. J. Eq. 385 


Y.—Blackman vy. Striker, 142 


| 
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stances.*+ 
cireum- 


ties to a deed or other contract is 
the purpose disclosed by it, consid- 
ered as a whole in connection with 
its subject matter and the situation 
and circumstances of the parties.” 
White v. Bailey, 65 W. Va. 573, 577, 
64 SE 1019, 23 LRANS 232. 

34 See infra § 217. 

35. U. S.—Wise v. Watts, 289 Fed. 
207, 152 CCA 195; Peters v. McLaren, 
218 Fed. 410, 184 CCA 198; Thomas 
v. Hatch, 23 F. Cas. No. 13,899, 3 
Sumn. 170. 

Ala.—Alabama Corn Mills Co. v. 
Mobile Docks Co., 75 S 574; Pendrey 
v. Godwin, 188 Ala. 565, 66 S 43. 

Alaska.—Valdez Bank v. Von Gun- 
ther, 3 Alaska 657. 

Ark.—Dempsey v. Davis, 98 Ark. 
570, 1836 SW 975. 

Cal.—Johnston v. Los Angeles, 168 
P 1047. 

Conn.—Goodyear v. Shanahan, 43 
Conn. 204. 


* Fla.—MeNair, .ete., Land Co. v. 
Adams, 54 Fla. 550, 45 S 492. 
Ga.—Gilreath vy. Garrett, 139 Ga, 


688, 77 SE 1127. 

Ill.—Kearney v. Kirkland, 279 Ill. 
516, 117 NE 100; Batavia Mfg. Co. v. 
Newton Wagon Co., 91 Ill. 230. 

Ind.—Scott v. Michael, 129 Ind. 250, 


183 SW] 28 NE 546; Cleveland, etc.,’R. Co. v. 


Coburn, 91 Ind, 557; Richards v, Rich- 
ards, 60 Ind. A. 34, 110 NE 103; hee 
NE 110; Ragle v. Dedman, 50 Ind. A. 


Blectric | 359, 98 NE 367. 


Newman, 74 ae 


Kan.—Vawter v. 
290, 86 P 135; Hale v. Docking, 


Co. v.| Kan. A, 283, 51 P 798 faff 60 Kan. 


856 mem, 55 P 1100 mem]. 
Ky.—Senters v. Big Sandy Co., 149 


N. 
N. Y. 555, 37 NE 484 [aff 29 AbbN| Ky. 11, 147 SW 750; Mullins v. Mo- 


Cas 467, 21 NYS 563]; Muldoon v. 
Deline, 135 N. Y. 
{aff 16 NYS 953]; Bridger v. Pierson, 
45 N. Y. 601 [rev 1 Lans. 481] 
tee C.—Williams v, Williams, 


Mfg. Co., 93 S. C. 397, 76 SE 1091. 


berly, 145 Ky. 477, 479, 140 SW 652 


150, 31 NE 1091] [cit Cyc]; Ballard v. Louisville, etc., 


R. Co., 5 SW 484, 9 KyL 523; Ferrill 
v. Cleveland, 6 KyL 513, 13 Ky. Op. 


95 SE | 198. 


Me.—Portland Sebago Ice Co. v. 


S. C.—Atlanta, ete., R. Co. v. Victor | Phinney, 103 A 150; McLellan v. Mc- 


Fadden, 114 Me. 242, 95 A 1025; Perry 


Tex.—Diffie v. White, (Civ. A.) 184|v. Buswell, 113 Me. 399, 94 A 483; 


SW 1065; Morris v. Short, 151 


sw | Ss. 


E. & H. L. Shepherd Co. v. Shi- 


633; Wadsworth v. Minyard, (Civ. A.) | bles, 100 Me. 314, 61 A 700; Proctor 


131 SW_ 1171. 
Va.—Halsey v. Fulton, 119 Va, 571, 


v. Maine Cent. R. Co., 96 Me. 458, 52 
A 933; Pike v. Monroe, 36 Me. 309, 


89 SE 912; Allemong v. Gray, 92 Va.|58 AmD 751; Lincoln v. Wilder, 29 


216, 23 SE 298; Perkins v. Dickinson, 
3 opie: (44 Va.) 335. 

problem in such cases is to ascertain 
the intention of the parties, or what 


the parties meant by the language| 749; 


Me. 169. 
Md.—Brown v. Reeder, 108 Md. 653, 


is sometimes said that the] 71 A 417; Peyton v. Ayres, 2 Md. Ch. 


Mass.—Goodman v. Telfer, 119 NE 
Amory v. Amherst. College, 


named. This is hardly accurate, for|118 NE 983; Cotting v. Boston, 201 
sometimes, aS was not improbable in| Mass. 97, 87 NE 205; Simonds vy. Si- 


this case, 


contract they may have each a dif- 
ferent understanding of the meaning 
of that language. 
is to ascertain what meaning the lan- 
guage itself gives out, what inten- 


tion or purpose is expressed by the| Minn. 331, 144 NW 108 


words and phrases used. It is that 


when the parties have] monds, 199 Mass. 552, 85 NE 860, 19 
agreed upon the language of their| LRANS 686. 


Mich.—Putnam v. Pere Marquette 


R. Co,, 174 Mich. 246, 140 NW 554; 


The real problem | Martin v. Cook, 102 Mich. 267, 60 NW 


679. 
Minn,—Candretto v. ie tet 124 


Miss.—isler v. Isler, 110 Miss. 419, 


meaning by which the parties are| 70 S 455; Williams vy. Claiborne, Sm. 


bound, even though one or the other 
honestly believed the language to 
have a different meaning.” 
Water Power Co. v. Lewiston, 
Me. 564, 568, 65 A 67, 69. 

[a] Intention is to he 


Union |167 SW 967; Garrett v. Wiltse, 
101 | Mo. 699, 


& M. Ch. 355. 

Mo.—Warne v. Sorge, 258 Mo. ne 
161 SW 694; Hubbard v. 
Whitehead, 221 Mo. 672, 121 SW 69; 


deduced | Linville v. Greer, 165 Mo. 380, 65 SW 


from conveyance, as in the case of | 579; Walton v. Drumtra, 152 Mo. 489, 


any other contract. Sherriff v. Sher- 


54 SW 233; Davis v. Hess, 103 Mo. 


riff, 32 Cal. A. 681, 163 P 878; Long| 31, 15 SW 324; Jennings v. Brize- 


v. Wagoner, 47 Mo. 178. 


[b] The force of the language] venter, 26 Mo. 500. 


used by the grantor and the intention 


adine, 44 Mo, 332; Biddle vy, Vande- 


Mont.—Hollensteiner v. Missoula 


of the parties deducible therefrom] Lumber Co., 37 Mont. 278, 96 P 420. 


control. Thomas vy. Hatch, 23 F. Cas. 
Ne. a 3 Sumn. 170. 
ce 


Electric 


H.—Lancaster, ete, 
172,/71 


Light Co. v. Jones, 75 N. H. 


The terms of the deed should| A 871; Winnipisseogee Lake Cotton, 


guide in interpreting the obligations | ete., Mfg. Co. v. Perley, 46 N. H. 83. 


imposed. Langevin v. Morrissette, 


19 RevLeg 476. 
33. Baulos y. Ash, 19 Ill. 187; 


MeMahill v. Schowengerdt, (Mo.) 183] Northeastern Tel., etce., 
48| burn, 73 N. J. Eq. 657, 69 A 249; Pope 


Coltharp v. Coltharp, 


SW 605; 
121 


Utah 389, 160 P 
“One of the 


N. J.—Atlantic City v. Associated 
Realties Co., 73 N. J. Eq. 721, 725, 
70 A 845, 17 AnnCas 743 [cit Cyc]; 
Co. v. Hep- 
a. 


v. Bell, 37 N. Eq. 495; Huyler v. 


best and most potent| Atwood, 26 N. J. Eq. 504 [aff 28 N. 


indices of the intention of the par-|J. Eq. 275]; Morris Canal, etc., Co. v. 


\ 
‘+ 
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Such intent of- the parties®® or of 


Matthiesen, 17 N. J. Eq. 385. 

N. Y.—Wilson v. Ford, 209 N. Y,. 
186, 102 NE 614 [rev 148 App. Div. 
307, 133 NYS 33, and rearg den 209 
N. Y. 565, 103 NE 1135]; Wilhelm vy. 
Wilken, 149 N. Y. 447, 44 NE 82, 52 
AmSR 743, 32 LRA 370 [aff 75 Hun 
552, 27 NYS 853]; Syracuse Sav. Bank 
v. Holden, 105 N. Y. 415, 11 NE 950, 
26 NYWklyDig 225 [aff 36 Hun 168]; 
Bennett v. Culver, 97 N. Y. 250; Hig- 
inbotham v. Stoddard, 72 N. Y. 94 
[aff 9 Moore v. Pitts, 53 


EB capt 42, 11 AbbPr 30, 20 HowPr 
N. C.—Williams v. Williams, 95 SE 
157; Springs v. Hopkins, 171 N. C. 
486, 88 SE 774; W. M. Ritter Lumber 
Co. v. Montvale Lumber Co., 169 N. C. 
80, 85 SE 438; Ipock v. Gaskins, 161 
N. C. 673, 77 SE 843; Eason v. Eason, 
159 N. C. 539, 75 SE 797; Fortune v. 
Hunt, 152 N. C. 715, 68 SE 213; Trip- 
lett v. Williams, 149 N. C. 394, 63 SH 
79, 24 LRANS 514; Barnes v. Hay- 
barger, 53 N. C. 76. 

Oh.—Senter’ v. Center, 87 Oh. St. 
377, 101 NE 272; Wolfe v. Scarbor- 
ough, 2 Oh. St. 361. 

Or.—Hahn v. Baker Lodge No. 47, 
21 Or. 30, 27 P 166, 28 AmSR 723, 
13 LRA 158. 

Pa.—Watters v. Bredin, 70 Pa. 235; 
Equitable Gas Co. v. Limegrover, 54 


Pa. Super. 250; Davis v. Martin, 8 
Pa. Super. 133; Snowden v. Cave- 
naugh, 10 Kulp 1; Mergenthaler’s 


App., 15 WklyNC 441; Crosby v. Da- 
vis, 2 PaLJR 403, 4 PaLJ 193. 

R. I.—Gaddes v. Pawtucket Inst., 
33 R. I. 177, 80 A 415, AnnCas1912B 
407; Shartenberg v. Ellbey, 27 R. I. 
414, 417, 62 A 979 [cit Cyc]. 

Ss. C.—Thomas v. Greenville-Caro- 
ue Power Co., 105 S. C. 268, 89 SE 


Tenn.—Pittsburg Lumber Co. v. 
Shell, 136 Tenn. 466, 189 SW 879. 
Tex.—Stevens v. Haile, 162 SW 


1025; Jones v. Harris, (Civ. A.) 139 
SW 69, 79 [cit Cye] (per Neili, J.); 
Oil, ete., Co. v. Oil Co., (Civ. A.) 1387 
SW 171, 177 [cit Cyc]; Arnold v. 
Southern Pine Lumber Co., 58 Tex. 
Civ. A. 186, 123 SW 1162. 

Vt.—De Goosh v. Baldwin, 85 Vt. 
ete 82 A 182; Mills v. Catlin, 22 Vt. 


Va.—Culpeper Nat, Bank Vv. 
Wrenn, 115 Va. 55, 78 SE 620; Morris 
v. Bernard, 114 Va. 630, 77 SE 458; 
Johnson v. McCoy, 112 Wa. 580, 72 
SE 123; King v. Norfolk, etc., R. Co., 
99 Va. 625, 39 SE 701; Temple v. 
Wright, 94 Va. 338, 26 SE 844; Per- 
oo v. Dickinson, 3 Gratt. (44 Va.) 
335. 

Wash.—Cook v. Hensler, 57 Wash. 
392,,107 P 178. 

W. Va.—lIrvin v. Stover, 67 W. Va. 
356, 67 SE 1119; Kiser vy. McLean, 67 
W. Va. 294, 67 SE 725, 140 AmSR 
948; Higgins - Round Bottom Coal, 


ete., 'Co., ~ “Wa.s 2187 ~69 
SE 1064; Waldron v. Pigeon Coal 
Co.5.° 2 61 SW Va." 280, 56° SE 
492; Gibney v. Fitzsimmons, 45 W. 


Va. 834, 32 SE 189; Hurst v. Hurst, 
7 W. Va. 339; Hurst v. Hurst, 7 W. 
Va. 289. See Totten v. Pocahontas 
ee ete., Co., 67 W. Va. 639, 68 SE 


Wis.—Barkhausen v. Chicago, etc., 
R. Co., 142 Wis. 292, 124 NW 649, 125 
NW 680. 

Eng.—Goodtitle v. Bailey, Cowp. 
597, 98 Reprint 1260; Cholmondeley 
vy. Clinton, 2 Jac. & W. 1, 37 Reprint 
527, 14 ERC 478; Sidebotham “vy. 
Knott, 26 L. T. Rep. N. S. 700. See 
Solly v. Forbes, 2 B. & B. 38, 6 ECL 
27, 129 Reprint 871. 

Can.—Salvas v. Vassal, 27 Can. S. 


C. 68. 
S.—Pratt v. 45.N. S. 


N. 
123. 

Ont.—Purcell vy. Tully, 12 Ont. L. 
5, 7 OntWR 848; Adamson v. Adam- 


Balcom, 


254 [180] 


the grantor,S* when ascertained, is to be given ef- 
feet when not repugnant to any rule of law *’ or 
inconsistent with settled rules of law ‘8 or of some 
principle of law,°® or in violation thereof,*? or in 
violation of some rule of property,*! or when there 
are no expressions in the deed which positively j 
forbid it ** or render it impossible.*s 
of the parties when ascertained will control tech- 
nieal terms,** but the supposed intention of the par- 
ties eannot overcome the express language of the 
conveyance taken as a whole and properly 
Generally a provision, effect, or purpose 
is not read into an instrument as having been im- 
Can. Be wensmann v. Carroll, 52 Mo. 313. 


strued.*> 


son, 7 Ont. A. 592 [app dism 12 C 
S. C. 563]; Archer v. Urquhart, 23 
Ont 214; Ferguson v. Winsor, rete Ont. 
13; Wilson v. Gilmer, 46 U. Q. B. 
545; Hebner ¥. Williamson, PY Use 
Q. B. 593; Adams v. Loughman, 39 
U. Cc. Q. B. 247. 

fa] “fhe modern doctrine (1) 
with respect to the construction of 
deeds is that they shall be made to 
earry out the intention of the parties 


if practicable when no principle of | 


law is thereby violated. This inten- 
tion is to be ascertained by taking 
inte censideration all the provisions 
of the deed, as well as the situation 
of the parties to it.” S. E. & H. L. 
Shepherd Co. v. Shibles, 100 Me. 314, 
319, 61 A 700. (2) “The effect of a 
deed of land depends on the words 
in which it is expressed, aided, if 
necessary, by a consideration of the 
circumstances leading up to its exe- 
eution, and the situation of the prop- 
erty. The ultimate object is al- 
ways to give its terms such an in- 
terpretation, if this can be done with- 
out straining them beyond their fair 
import, as will carry out the inten- 
tion which the parties may be pre- 


sumed to have had _in employing 
them.” Seery v. Waterbury, $2 Conn. 
567, 569, T4 A 908, 25 LRANS 681, 


18 AnnCas 73. 

[b] Under New York Real Prop- 
erty Baw (Consol. L. c 50). § 240 
subd 3, providing that every instru- 
ment creating, transferring, assign- 
ing, or surrendering an estate or in- 
terest in real property must be con- 
strued according to the intent of the 
parties, so far as it can be gathered 
from the whole instrument and is 
consistent with the rules of law, the 
intention of the parties is the con- 
trolling principle of interpretation, if 
that can be fairly spelled out of the 
instrument. Rose v. Hawley, 118 
N. Y¥. 502, 23 NE 904 [aff 45 Hun 592], 
133 N. ¥. 315, 31-NE 236 [rev 60 Hun 
586, 15 NYS 969), 141 N. Y. 366, 36 NE 
335 [aff 69 Hun 614 mem, 23 NYS 
372]; Matteson v. Johnston, 139 App. 
Div. 859, 124 NYS 185. 

fe] Deeds for pews, vaults, or 
houses are within the rule. Richards 
v¥. Nerth West Protestant Dutch 
Church, 32 Barb. (N. Y.) 42, 11 Abb 
Pr 30, 20 HowPr 317. 

{a} Grants of rooms or apart- 
ments in a building are within the 


rule. Hahn v. Baker. Lodge No. 47, 
21 Or. 30, 27 P 166, 28 AmSR 728, 138 
LRA 158, 


36. U. S.—Hickson v. Davenport, 
248 Fed. 319. 

Ala.—Hamner v. Smith, 22 Ala. 433, 

Ind.—Fall Creek School Tp. v. Shu- 
man, 55 Ind. A. 232, 103 NE 677 
(“forever” qualified by other words). 
= ——Shaull v. Shaull, 166 NW 
» 

Ky.—Land vy. Land, 172 Ky. 145, 189 
Sw 1; Wilson v-. Moore, 146 Ky. 679, 
143 SW 431; Davis v. Hardin, i0 Ky. 
Op: 674. 

Me.—Lincoln v. Wilder, 29 Me. 169. 

Mé.—Brown v. Reeder, 108 Md. 653, 
Tl A 417. 

Mo.—Eckle v. Ryland, 256 Mo. 424, 
165 SW 1035; Sims v. Brown, 
Mo. 58, 158 SW 624; Howell v. Sher- 
wood, 242 Mo. 513, 147 SW 810; 
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econ- 


N, 
166, 


oe Heath v. Hewitt, 127 N.Y. 
27 NB 959, 24 AmSR 488, 13. LRA 
1 NYS 492); Cole- 


} man v. Beach; 97 N. Y¥. 545; Empire 


Bridge Co. v. Larkin Soap Co., 59 
Misc. 46, 109 NYS 1062 [aff.132 App. 
Div. 943 mem, 117 NYS 1134 mem]. 
Sy  Okl.—Ramey v. Stephney, 173. P 
72 a. 
Va—Pack v. Whitaker, 110 Va. 122, 
65 SE 496. 
51 


Wash.—Maxwell 
Wash. 351, 98 P 756. 

W. Va.—twUhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340. 

87. Alabama Corn Mills Co. vy. Mo- 
bile Docks Co., (Ala.) 75 S 574; John- 
son v. Barden, 86 Vt. 19, 83 A 721, 
AnnCas1915A 1243; Johnson v. Mec- 
Coy, 112 Va, 580, 72 SE 123; Roberson 
v. Wampler, 104 Va. 380, 51 SE 835, 
1 LRANS 318; Allemong v. Gray, 92 
Va. 216, 23 SE 298; Maxwell v. Har- 
per, 51 Wash. 351, 98 P 756. 

38. Ala.—Dinkins v. Latham, 154 
Ala. 90, 45 S 60. 

Alaska.—Valdez Bank v. Von Gun- 
ther, 3 Alaska 657. 

Cal.—Burnett v. Piercy, 149 Cal. 
178, 189, 86 P 603 [cit Cyc]. 

Ind.—Richards y. Richards, 60 Ind. 
A. 34, 110 NE 103. 

Ky.—Meeks v. Robards, 157 Ky. 
199, 162 SW_ 818. 

Me.—MeLellan vy. McFadden, 114 
Me. 242, 95 A 1025. 

Ma.—Lang v. Wilmer, 101 A 706. 
grey ere hae v. Telfer, 119 NE 
i : 

Miss.—Williams v. Claiborne, Sm. 
& M. Ch. 355. 

Mo.—Ashbaugh v. Ashbaugh, 201 
SW 72; Biddle v. Vandeventer, 26 
Mo. 500. 

N. J.—Atlantie City v. Associated 
Realties Corp., 73 N. J. Eq. 721, 725, 
70 A 345, 17 AnnCas. 743 [cit Cyc]. 

N. ¥—Harriot y. Harriot, 25 App. 
Div. 245, 49 NYS 447. 

Pa, —Crosby v. Davis, 2 PaLJR 430, 
4 PaLJ 193. 

Va.—Morris v. Bernard, 114 Va. 
630, TT SE 458. 

Wash.—Cook y. Hensler, 57 Wash. 
392, 107 P 178. 

Eng.—Goodtitle v. Bailey, Cowp. 


v. Harper, 


597, 98-'Reprint 1260, 11 ERC 48. 
39. Ind.—Adams v.. Merrill, 45 
Ina. A. 315, 85 NE 114, 87 NE 36, 
Me.—Morse v. Phillips, 108 Me. 63, 
7S A 1125. 
Mich.—Sharp vy. Sharp, 148 Mich. 
278, 111 NW 767. 
a. Y.— Hathaway v. Payne, 34 N. Y. 
Va.—Johnson v. McCoy, 112 Va. 
580, 72 SE 123. 
W. Va.—lIrvin v. Stover, 67 W. Va. 
356, 67 SE 1119. 


“ ee v. Stokes, 2 Ball & 
. 73. 
40. U. S.—Hickson y. Davenport, 


248 Fed. 319, 

Ala.—Hamuner v. Smith, 22 Ala. 433. 

Tll—Kearney v, Kirkland, 279 Il. 
516, 117 NE 100. 

Me.—Pike v. Munroe, 36 Me. 309, 58 
AmD 751; Deering v. Long Wharf, 25 
Me. 51 (holding that, even though the 
law prevents its being carried into 
effect, the clearly expressed inten- 
tion of the parties will stand). 


[§§ 198-199 


plied, unless necessity therefor is found in terms 
used, or purposes expressed, therein.*® 

Secret intention. The intention which is to be 
sought is that which is expressed in the deed and 
not a seeret unexpressed intention of the parties, 
existing at the time of execution.*? 
b. Rule 
whether the parties thereto intended that an in- 
strument should operate as a conveyance or a li- 
cense,*S as a eonveyance subject to a lien for the 
purchase price,*® as a conveyance with a reserva- 
tion of a life interest and not a conditional sale,> 
as a deed or a mere condition conveying an interest 


Applied. In ascertaining 


Mad.—Marden v. Leimbach, 115 Md. 
206, 80 A 958. 

Mass.—Cotting v. Boston, 201 Mass. 
97, 87 NE 205 

Mo.—Waldermeyer v. Loebig, 222 
Mo. 540, 121 SW 75; Hogan v. Welek- 
er, 14 Mo. 177. 

'S. C—Sandford v. Sandford, 106 
S. C. 304, 91 SE 294. 

41.. McLellan. v. McFadden, 114 
Me. 242, 95 A 1025; Sherman v. Sher- 
man, 23 S. D. 486, 122 NW 439; Gib- 
ney ¥. Fitzsimmons, 45 W. Va. 334, 
32 SE 189. 

42. Valdez Bank v. Von Gunther, 3 
Alaska 657; Brown v. Reeder, 108 
Ma. 653, 71 aN 417; Peyton v. Ayres, 2 
Md. Ch. 64; Armory v. Amherst Col- 
lege, (Mass. ) 118 NE 933; Bryan v. 
i hae 3 Brewst, (Pa.) 580, 1 LegGaz 


43. Valdez Bank v. Von Gunther, 3 
Alaska 657; Cotting v. Boston, 201 
Mass. 97, 87 NE 205; Wolfe v. Scar- 
borough, 2 Oh. St. 361. 

44. American Nat. Bank y. Madi- 


son, 144 Ky. 152, 1837 SW_1076, 38 
LRANS 597; Williams v. Grimm, 112 
SW 839; Bowe v. Richmond, 109 
SN 33 KyL 173. See infra 
§ 210, 

45. McLellan v. McFadden, 114 
Me. 242, 95, A 1025; . Whitmore v. 
Brown, 100 Me. 410, 61 A 985. See 
gis § 204. 

hite v. Bailey, 65 W. Va. 


w 
57k “64 SE 1019, 23 LRANS 232. 

47. Hoyt v. Ketcham, 54 Conn. 60, 
5 A 606; Roberts v. Dazey, (I11.) 119 
NE 910; Gaddes v. Pawtucket Inst., 
33-R. I. 177, 186, 80 A 415, AnnCas 
1912B 407. See also infra § 204. 

“This principle in no way conflicts 
with the rule that in order to ascer- 
tain the meaning of what the parties 
have ‘said, the court will consider 
all the surrounding circumstances 
existing at the time of execution. 
The situation of the parties, the 
subject-matter of the conveyance, and 
the acts of the parties at and subse- 
quent to the time of execution are 
important as throwing light upon the 
significance of the express terms of 
the instrument in the hands of the 
eourt, and enabling it by reading the 
instrument so illumined to perform 
its duty of interpretation. And to this 
extent extrinsic evidence is undoubt- 
edly admissible. ... But no declara- 
tions by the parties as to parol un- 
derstandings or agreements before or 
at the time of the execution of the 
instruments, to show their intention 
will be considered so as to vary the 
written terms. This is not a rule of 
evidence, but a rule of substantive 
law, and even though such declara- 
tions may have been introduced in 
evidence through failure of the op- 
posing party to object, they will not 
be considered in construing the deed.” 
Gaddes v. Pawtucket Inst., supra. 

48, Steinbach v. Stewart, 11 Wall. 
(U. S.) 566, 20 L. ed. 56; Bracken v. 
Rushville, ete, Gravel Road Cos 27 
Ind. 346; Newby. v. Harrison, 1 
Johns. & "a, 393, 70 Reprint 799 [aff 
4L. T. Rep. N. S. 424]. 

49. Williams v. Smith, 60 SW 940, 
22 KyL 1439. 

50. Sibley v. Somers, 62 N. J. Eq. 
595, 50 A 321. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 199] 


after the time fixed for performanee,*! as a deed or 
an acknowledgment of an equitable title,°* as a deed 
or a power of attorney,°* as a deed or a testamentary 
disposition of land,°* as a deed or merely an equit- 
able right to have a deed executed upon the title 
being cleared,®> as a grant or a deed of partition,°® 
as a deed or an executory contract,>" as a deed of 
realty or a bill of sale of personalty,°®® or as a sale 
or a lease,°® the existence or nonexistence of the 


51. Dunaway v. Day, 163 Mo. 415, 
63 SW 731. 


gute Weinrich v. Wolf, 24 W. Va. 
53. Burrow v. Terre Haute, etc., 


R. Co., 107 Ind. 432, 8 NE 167. 


54, Ala.—Josey v. Johnston, 197 
Ala. 482, 73 S 27. 
Ind.—Kelley v. Shimer, 152 Ind: 


290, 53 NE 233. 
Mo.—Aldridge y. Aldridge, 202 Mo. 
hic 101 SW 42. 
. D.—Trumbauer v. Rust, 36 S. D. 
301; 154 NW 801. 
Tex.—Emerson  v. Rice, (Civ. A.) 
165 SW 469; Billings v. Warren, 21 
Tex. Civ. A. 77, 50 SW 625. 
Eng.—Jeffries v. Alexander, 8 H. L. 


Cas. 594, 11 Reprint 562. See Ben- 
ham v. Newell, 24 L..J. Ch. 424. 
55. Cooper v. Mayfield, (Tex. Civ. 


rela 57 SW 48 [aff 94 Tex. 107, 58 SW 
se. PON GiNe, Sat > Air 


48. 

57. Kavanaugh v. Kavanaugh, 260 
Tll. 179, 103 NE 65; Coates v. Coop- 
er, 121 Minn. il, 20, 140 NW 120 [cit 
Cyc]; Wadsworth v. Groom, 61 Tex. 
Civ. A. 322, 129 SW 1156; Burgess v. 
McCommas, 61 Tex. Civ. A. 246, 129 
SW 382. : 

[a] What constitutes a present 
conveyance and not an executory con- 
tract.—(1) An instrument in the 
form of a general warranty deed is 
not converted into a contract for a 
deed by words binding the grantors 
to convey “at some time, as soon as 
said deed could be made.” Rust v. 
Goff, 94 Mo. 511, 7 SW 418. (2) And 
a deed signed, sealed, acknowledged, 
delivered, and recorded, is an exe- 
cuted contract, although the agree- 
ment for services, which constituted 
part of the consideration, is a con- 
tinuing contract during the lives of 
the grantor and his wife. Perry v. 
Scott, 51 Pa. 119. (3) So the fact 
that the consideration is to be paid in 
the future does not prevent an agree- 
ment for the sale of land from con- 
stituting an executed conveyance 
passing present title. Bortz v. Bortz. 
48 Pa. 382, 86 AmD 603. (4) And 
where possession is taken under “ar- 
ticles of agreement” to convey, and 
the operative words are those of pres- 
ent grant, and there is neither by 
expression nor implication any agree- 
ment or necessity of future assur- 
ance, the instrument is a present 
conyeyance of title. Garver v. Mc- 
Nulty, 39 Pa...473. (5)... Again, the 
intention should be clearly manifest 
to make an instrument. an executory 
contract, by a covenant of further 
assurance. Ogden y. Brown, 33 Pa. 
247. (6) And a conveyance of “one- 
sixth part of the said tract, or so 
much thereof as may be recovered in 
this suit” is a present conveyance 
and not executory. Gray v. Packer, 
4 Watts & S, (Pa.) 17.. (7) So an 
instrument which contains all the 
requisites of a conyeyance of land 
will be none the less such a deed be- 
cause it partakes of the nature of a 
contract of sale. Williams v. Paine, 
169. “U.S. 55,18. SCt,.279, 42 L..ed: 
658; American Emigrant Co, vy. Clark, 
62 Towa 182, 17 NW.483.. (8) And 
if a deed conveys an entire interest, 
and an added stipulation obligating 
the grantors to make a full and bona 
fide title, the latter clause does not 
make the instrument a mere execu- 
tory agreement to convey a title. 
McCoy v. Pease, 17 Tex. Civ. A. 303, 
42 SW. 659. (9) There is also an 


Den v. Camp, 
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absolute conveyance of an equal un- 
divided interest in lands where apt 
words of conveyance are used, based 
upon a consideration expressed, and 
the land is described, although there 
is a proviso “that said league of land 
shall be divided equally, according to 
quality and quantity ... as soon as 
possible.” Henderson v. Beaton, 1 
Tex. Unrep. Cas. 17, 22. (10) A title 
is conveyed under words of bargain 
and sale with a further promise to 
make another conveyance when the 
‘patent to the land issues. Owen v. 
New York, etc., Land Co., 11 Tex. 
Civ. A. 284, 32 SW 189. (11) Again 
a deed in the usual form of a deed 
of bargain and sale is a conveyance 
executed, even though the grantor 
covenants “to make a patent’? which 
can only mean to obtain one and de- 
liver it. Willis v. Bucher, 30 F. Cas. 
No. 17,769, 3, Wash. C...C. 369... (12) 
A deed absolute on its face cannot be 
construed as a contract for a con- 
tingent interest in the land, in the ab- 
sence of evidence of a contract differ- 
ent from that imported by the terms 
of the deed. Morris v. Short, (Tex. 
Ciy. A.) 151 SW 633. 

{[b] What constitutes an execu- 
tory contract and not a present con- 
veyance.—(1) Where the entire in- 
strument and a _ contemporaneous 
agreement show that a title bond was 
intended, there is no conveyance in 
presenti (Chapman v. Glassell, 13 
Ala. 50, 48 AmD 41);. (2) and only 
such a bond or agreement to convey 
exists where such intent is evidenced 
by construing all the provisions of 
the instrument together (Kelly v. 
Dooling, 23 Ark. 582). (3) So where 
an “instrument in writing” refers to 
a certain agreement, on performance 
of which a general warranty deed 
was to be made, there is not a pres- 
ent conveyance. Ellis v. Jeans, 7 Cal. 
409. (4) A deed defective in some 
formal requisite is also in equity an 
executory contract for sale. Dickin- 
son v. Glenney, 27 Conn. 104. (5) 
And an agreement in consideration of 
intended marriage relating to pay- 
ment of moneys to a trustee and for 
conveyance will be executory until 
such payment. Imlay v. Huntington, 
20 Conn. 146. (6) Soa bond to convey 
upon payment of a fixed sum within 
a certain time and a. lease for that 
time do not vest title in the obligee 
of the bond. Dana v. Petersham, 107 
Mass. 598. (7) The rule further ap- 
plies in determining that an instru- 
ment is not of a testamentary char- 
acter, nor a deed, but merely an exec- 
utory agreement to give property for 
maintenance. Dreisbach v. Serfass, 
126 Pa. 32,17 A 513, 3\LRA 836. (8) 
Again, words of present assurance, 
“doth and hath by these presents 
granted, bargained, sold, and for ever 
quit claim,” ete., do not make an in- 
strument other than an executory 
contract, where it contains no 
words of inheritance, and is with- 
out formal acknowledgment, and no 
present consideration is given, but 
only one to be performed in future. 
Stewart v. Lang, 37 Pa. 201, 78 AmD 
414. (9) So an instrument under seal, 
signed and acknowledged by one of 
the parties, and which ‘grants, bar- 
gains, sells, assigns and sets over... 
in consideration of’ a specified sum 
“all the estate real, personal and 
mixed which he... inherited from 
his father,” and which also agrees to 
execute a more perfect instrument 
“to-morrow morning at 9 o’clock,” 
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requisite formalities, the use or nonuse of apt and 
proper words -of conveyance, the use or nonuse or 
the lack of necessity for the use of expressions of 
future or further assurance, the scope and subject 
matter of the mstrument, coupled with the object 
or purpose evidently to be accomplished, as mani- 
fested or deducible by a reasonable interpretation of 
the instrument itself in its entirety, or as aided by 
contemporaneous agreements which are properly 


etc., does not pass title. Dawson v. 
McGill, 4 Whart. (Pa.) 230. (10) And 
an instrument is a bond for a title, 
which, although it is signed and 
sealed, specifies a consideration and 
bargains and sells a designated part 
of the land, yet in which the maker 
recites that he binds himself, his 
heirs or assigns, to give “a deed in 
fee simple as soon as I or they can 
do it according to law.” Wallace v. 
Wilcox, 27 Tex. 60. (11) So, even 
though the purchase money is paid, 
only an executory obligation exists, 
and no title is vested by an instru- 
ment in the form of a deed, which, 
although recorded, identifies no par- 
ticular tract, but contemplates the 
surveying off and designation of the 
boundaries as soon as practicable, 
and the execution of another deed if 
necessary, upon request, the sale to 
be made good or damages to be paid 
on default. Glasscock v. Nelson, 26 
Tex. 150. (12) Merely a bond for a 
title also exists, where the grantor, 
although reciting that he has “sold 
and delivered’ certain acres out of 
an unpatented survey, binds himself 
to give a good warranty deed without 
habendum, reddendum, or warranty 
(Peterson v. McCauley, (Tex. Civ. A.) 
25 SW 826); (13) and where two in- 
struments are executed, one subse- 
quent to the other, the latter being 
evidently the fulfiliment of the first 
such first instrument will be held 
merely an executory contract, where 
the transactions show that it was so 
intended (Mineral Dev. Co. v. James, 
97 Va. 403, 34 SH 37). 
[c] A mere proviso, after. the 
premises, relating to the adjustment 
of boundaries so as to cover a defi- 
ciency or exclude an excess of land, 
is, when it is sufficiently certain, an 
actual conveyance of a _ deficiency. 
ene v. Mercer, 1 Leigh (28 Va.) 


2 a] A writing granting a right of 
access to a well forever, and which 
does not indicate that the parties 
contemplate any further assurance, 
and which is signed and sealed, is a 
present grant of a right to use the 


yolk Warren v. Syme, 7 W. Va. 
[el] A purported conveyance not 


by deed may operate as an agreement, 
(1) where it stipulates not to disturb 
the party intended to have the prem- 
ises. Rex v. Ridgwell, 6 B. & C. 
665, 138 ECL 300, 108 Reprint 596. 
(2) If, however, the conveyance is 
upon a condition precedent, the per- 
formance thereof determines’ the 
passing of the title. Atherton v. 
Johnson, 2 N. H. : 

{[f] Indorsement on land-office cer- 
tificate is an agreement to convey, 
where it states that the holder has 
sold “the within described land” to 
another. Sayward v. Gardner, 5 
Wash. 247, 31 P 761, 33 P 389. 

{g] Instrument is a deed abso~ 
lutely, as well as a bond for a title, 
which states that one party has 
granted, bargained, and sold all his 
interest in certain land, and it con- 
tains no covenant for title at a fu- 
ture time, and also binds the grantor 
in a penalty to remain within the 
jurisdiction where the land is situate 
for a time necessary to obtain a com- 
plete government title to the land. 
Walker v. Myers, 36 Tex. 203. 

58. Oregon, ete., R. Co. v. Grubis- 
sich, 206 Fed. 577, 124 CCA 375. 

59. Carey v. Carey, 42 Que. Super, 
471, 8 DomLR 854. 
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within the rules of construction, are ordinarily the 
dotorminating faetors, Attending circumstances 
should, however, be also considered where the inten- 
fion, as gathered from the instrument, is doubtful; 
and particular words and phrases are not the test, 
AS Aging the intention, in determining whether an 
informal agreement is a eonveyance of land or 
morely an agreement!” 

[§ 200] 3. Favoring Validity, An instrument 
intended to operate as a deed should so operate if 
it in not legally impossible for it to do so,%! This 
rule applies even though the instrument is indefinite 
and admits of two eonstructions,®* and an ‘inter- 
pretation whieh will give a deed foree will be adopt- 
ed in preference to one whieh will make it of no 
effect." So a deed suseeptible of two or more in- 
ferpretations whieh would be invalid if construed 
in one way and valid if construed another way 
will be so construed as to vender it valid.“* A deed 
will not be so construed as to render it a nullity 
ax fo any of the parties thereto, if, by any rea- 
sonable construction, sueh result ean be avoided,%® 
Where a conveyanee cannot operate in one form, it 
will be held to operate in that form in whieh by 
law if will effeetunte the intention of the parties.®* 
An instrument should be given some effeet, if pos- 

60, Isenrick v, Smiek, 7 Watts & 
8, (Pa.) 41. 

[un] Although words of absolute 
twansfer ave uned, 1 deed will be con= 
alrued Aa in ABreament to eonvey, if 
such is the intention of the parties, 
Hea shown by taking the whole inatrus 
ment (opether and the eireumatances 
under whieh it waa executed, Sher 
man v, Dill, 4 VYeutes (Pa,) 206, 2 
AmD 408) Noave vy, Jenkins, 2 Yeates 
(in,) Los Mlouffers v, Coleman, 4 
Yonter (Pa) apa, Trees Oil Co.,, 

61, Al&-Dinkina v. Latham, 164/476 [eit Cye].. 
Ala, 00, 46 8 60, 64, 

liie=-Horn y, Gartman, 1 Fla, 64, 

Ind.—Davenport v, Gwilliama, 134] v, 
Ind, 442, 31 NE} 700,22 LRA 244; 
Timmons v, Timmons, 40 Ind, A, 24, 
06 Ni) O22. 

Lowa =Shaull 166 NW 
S01; Maxwell vy, Jown 687, 
1g4 NW 700, 

Kathe=Nolan 


h) Pp O00, {) 
Ky, 


of Jands, Codar 
84, 


see supra 
62. 


derson vy, 


63, 
8h, 08 P 756; 


$12); 
129: SW 382; 
fom Coal, 
SH 1064, 

66, 
168, 67 Si 

66, 
212; 


eta., 
v, Shaull, 
MeCall, 145 
411. 
Vv. g nee 7b Wan, 811, 
LRANS Bt 
Cox Vv, Jlumphrey, 144. Ky, 
ae 1th BW 244; Nuekols v, Storie, 67, 
D0 Ky, 6841, 87 Ww 790, 27 Kyl 1044; 
Hunt Vs Hunt, an 
HK, (8 Lita 140, 7 Ann 
6 Kyl 


2, 14 Hey, Op. 104, 
a Itaven Vv, Adama, 4 Allen 
Mlater y, Dudley, 18 BPielk, 373, 8, 
MO teh De Coniel vy, De Contek, 164 
Mich, 187, 117 NW 5670, 22 LRANB 


417; Thateher y, St. Andrews Chureh, 


loh, 204, 

Mo.==-Peter Vv. Byrne, 175 Mo, 243, 
WW 493, 07 AmBAIRt 576, 
N, Ye Pilnam v, Stewart, 0% Nv ¥, 
aii, 20 A Meee eno fare 2. NY 
CivProe 170, 14 NY WhlybDig 406). 

Williams Vv. Williama, Ald 
Lowery v. Weatheimer, 160 
Paya, in 
Viie=Vaxton v, Benedum-'Trees 
Oo, 04 81472, 476 [ait Cyel; Aig 
Bina v, Ttound Kottom Coal, ata., Co, | 8. 
B8 ‘i Va, 318, 222, 60 Bi V0G4 fauot 
ye, 

"A dead must be so Interpreted aa] 607, 64 S10 396 
(fo make il Operative and effective, if mh. t 8. 
(he (terme sed are sAuseaplible of | 218 Wed, 810, 
Auoh An Inferpretathan,’ Mobonald 
vy. JHYVis, 64 'W, Vay 69, 60 BID 090, 
an Amelt HHO, 

lu] whe owned will be presumed 
to convey # paint whieh he could hone] 12 
eatly convey rather than the molety 
which he held under a reaulling (rust 
for another where such owner of the | 414, 
legal (iile sella wn undivided half i, 


(Masa,) st 
Ridgwell, 6 B 
108 Reprint 596, 
68, 
AmD 414; 


Pa.) 67, 


BO 167; 


141 Ni 
Leg 
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N, Cy person while 
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And the right 


©, 182, 
70, 
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ae one Lites intention of parties 


aah Vv. ‘Aldridge, 27 Ind, 294; 
Morriso v, Coghill, 
Baughman, 
AmD 699; Hoffman v, Maekall, 6 Oh. 
St. 124, 64 AmD 687, 
In re Robinson, 
A 826: Maxwell v, Harper, 51 Wash. 
Paxton vy. 
(W. Va.) 94 


Alabama. Corn Mills Co, v. Mo- 
bile Docks Co,, (Ala.) 75 8 574; Post 
Hover, 83 N. Y. 
Burgess v, McCommaas, 
Higgins v, Round Bot- 
Co,, 638 W. Va. 


Beverlin v, 


Richardson v. Palmer, 38 N, Hi. 
CGoodtitle v, Bailey, Cowp. 597, 98 
Reprint 1260, 11 BRO 48, 

Atwood v, 
26 AmD 657; 
& ©, 665, 


Stewart v, Lang, 37 Pa. 201, 78 | v. 
Ogden Vv. 
247; Defraunce v, Brooks, 8 Watts & 


Williams v, Williams, (N. ©.) 
Ipock vy. 
wet 17 Si) 843; 
507, 64 SBE 386. 

For example, when the provi- 
are susceptible 
(wo interpretations, one of which rec- 
ognizes a legal and moral obligation 
resting on the grantor toward a third 
the other savors of 
and fraud on his part, the pre- 
Humplion is that he intended to act 
accordance with the moral 
of such third person, 
Hell v. Gardner, ete, Lumber Co,, 85 
67 SW 151, 

Ipoek v, Gaskins, 161 N, C, pias 
77 SH 843; ee v. White, 141 N. 


—Woodward v, Thissell, 
144 CCA 498; French v. 
Hrewer, 9 mW, Gas, No. 5,096, 38 Wall, 


Gamble v. Gamble, 75 8 
Wallace v. Hodgos, 160 Ala, 276, 49 8 
Campbell vy, 
ba: Hamner v. Smith, 22 Ala, 483 

ae eeNixon Vv, 


~—Shartenberg v. BUbey, 27 R. 
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sible; and so where a memorandum was insufficient 
to operate as a deed, it was held ‘effective as an 
exeeutory agreement.*’ $0, also, where words of 
limitation were omitted, and the instrument was 
capable of being construed as an executory agree- 
ment, it was construed accordingly.®* 

[§ 201] 4. Avoidance of Injustice. Where a 
doubt arises as to the real intention, an interpreta- 
tion which plainly leads to injustice should be re- 
jected, and one whieh does not produce unusual and 
unjust results adopted,®® subject, however, to the 
rule that the intention is to be ascertained from 
the instrument.’? 

{[§ 202] 5, Liberal Construction. Subject to the 
rule that the intention of the parties should be ef- 
fectuated, a liberal construction is given to inarti- 
ficial deeds, that is, to deeds inartificially and un- 
technically drawn.74 Also the court is not confined 
to a striet and literal construction of the language 
used when such a construction would frustrate the 
intention of the parties as gathered from the four 
corners of the instrument.” 

[§ 203] 6. Entire Instrument to Be Consid- 
ered—a. General Rule. The intent must primarily 
be gathered from a fair consideration of the entire 
instrument and the language employed therein,** and 


v. Huling, 27 Pa.| 1. 414, 417, 62 A 979 [cit Cyc]. 
Va, v.. MeCoy,. 112 Va; 
580, 72 SH 122. 


“In construing a deed bearing on 
its face evidence of the lack of Jearn- 
ing in the writer we should not be 
very strict in applying the technical 
meanings of technical words, but, 
recognizing its unskillful source, our 
aim should be to gather the dominant 
intention as best we may from the 
inartificial terms used, Nevertheless, 
after making all due allowances for 
the lack of skill, and applying the 
rules of construction with as much 
concession as possible, still we must 
take the deed as we find it. We can- 
not reconstruct'it or give it an effect 
Pa ba from what appears on its 
218, 69 | face.’ re Fak v. anne 204 Mo. 

200, 205, 1 SW 9 
Casto, 62 W. Va. 72, get Vv. a eitand, 279 Ill. 
Sullivan, 


516, 117 NE 100. 

73. U. S.—Kaleialii v. 
242 Fed. 446, 155 CCA 222; Wise v. 
Watts, 239 Ted. 207, 152 CCA 195. 
Woodward v. Thissell, 218 Fed. 810, 
134 CCA 498; Peters v. McLaren, 218 
Fed. 410, 134 CCA 198; Hubbird v. 
Goin, 137 Fed. 822, 70 CCA 320; Speed 
St. Louis, ete., R. Co., 86 Fed. 235, 
80' CCA’ 1. 

Ala,—Alabama Corn Mills Co. v. 
Mobile Docks Co., Pt ie S 574; Hamner 


v. Smith, 22 Ala. 
Davis, 98 Ark. 


Ark. —Dempsey Vv. 

570, 136 SW O78: Fletcher v, Lyon, 
93 Ark, 5, 123 SW 801. 

Cal.—Brannan v. Mesick, 10 Cal. 
95; Whitcomb v. Worthing, 30 Cal. 
A. 629, 159 P 613; Firth v. Los An- 
geles Pac, Land Co., 28 Cal. A, 399, 
162 P9398. 

SOP rors v. Kranz, 165 P 

Heublein, 91 
Conn, 146, 99 A 483. 

Fla.—MeNair, ete, Land Co, v. 
Adams, 54 Fla. 550, 45 S 492. 

Ill—Kearney v. ‘Kirkland, 219.,,. tL). 
516, 117 NW 100; Nowakowski v. So- 
beziak, 270 Tll. 622, 110 NE 809; Me- 
ef v. Fahrney, 182 111. 60, 55 NE 61. 

nd.—Davenport v. Gwilliams, 133 
Ind, 142, 31 fH 790, 22 LRA 244, 
Richards v, Richards, 60 Ind, A. 34, 
110 NB 103. 

Towa.-Hess v, Kernen, 169 Iowa 
646, 149 NW 847; Yeager v, Farns- 
worth, 163 Towa 537, 145 NW_ 87; 
Zimmerman v. Kirehner, 151 Iowa 
483, 131 NW 756; smyth v. Fogle, 150 
Towa 161,'129 NW 735. 

Kan.—Miller. v. Miller, 91 Kan. 1, 


Ky. Dec, 8225 An- 
7 Mich. 69, 74 


90 Vt. 328, 98 


Benedum- 
SH 472, 


5938 [aff 30 Barb, 
(Tex.) 


16) =~Piek. 
Rex Vv. 


13 ECL 300, 


Cobb, 


Brown, 338 Pa. 


Gaskins, 161 
Gudgerev. White, 


of 


Conn.—Loomis _ v. 
law 


924; 


Gilbert, 57 Ala, 


Caroo, 28 Miss. 


Wor later oases, developments and changes in the law Hee cumulative Annotations, same title, page and note number, 
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should be consistent with the terms of the deed,** 
including its scope and the subject matter.7* 

[§ 204] b, Expressed Meaning Plain. If the 
expressed meaning is plain on the face of the in- 
strument it will control,*® and this is true even 
though the words used frustrate the grant.7* So 
the construction called for by the meaning of the 


‘DEEDS 


fase: 5.) “257 


words will not be controlled by the fact that it 
results in an apparent inadequacy of consideration.’$. 

[§ 205] ec. Effect Given to Every Part. This 
last stated rule should also be applied so as to give 
effect and meaning to every part of the deed,*® each 
elause being considered separately and being gov- 
erned by the intent deducible from the entire in- 


136 P 953, LRA1915A 671, AnnCas 
1917A 918. 

Ky.—Frey v. Clark, 176 Ky. 661, 
97 SW 414; Belcher v. Ramey, 173 Ky. 
784, 191 SW 520; Dalzell v. Dalzell, 
170 Ky. 297, 185 SW 1107; Bain v. 
Tye, 160 Ky. 408, 169 SW 843; Meeks 
v. Robards, 157 Ky. 199, 162 SW 818; 
Runyon v. Hatfield, 154 Ky. 171, 157 
SW 17; Senters v. Big Sandy Co., 149 
Ky. 11, 147 SW 750; Wilson v. Moore, 
146 Ky. 679, 143 SW 431; Polley v. 
Adkins, 145 Ky. 370, 140 SW 551; 
Coomes vy. Frey, 141 Ky. 740, 133 SW 
758; Kelly v. Parsons, 127 SW 792; 
Williams v. Grimm, 112 SW 839; 
Clark v. Northern Coal, ete., Co., 112 
SW 629, 33 KyL 1047; Bowe v. Rich- 
mond, 109 SW 359, 33 KyL 173; Funk- 
houser v. Porter, 107 SW 202, 32 
KyL 676; Rittenhouse v. Swango, 97 
SW 743, 30 KyL 145; Hall v. Wright, 
121 Ky. 16, 87 SW 1129, 27 KyL 1185; 
Huat v. Hunt, 119 Ky. 39, 82 SW 998, 
26 KyL 973, 68 LRA 180, 7 AnnCas 
788; Ferrill v. Cleveland, 6 KyL 512; 
Davis v. Hardin, 1 KyL 165; Heingley 
v. Harris, 1 KyL 55; Ferrill v. Cleve- 
land, 13 Ky. Op. 198. 

Me.—Perry v. Buswell, 113 Me. 399, 
94 A 483; Proctor v. Maine Cent. R. 
Co., 96 Me. 458, 52 A 933. 
Md.—Brown v. Reeder, 108 Md. 653, 
771A 417. 

Mass.—Amory vy. Amherst College, 
118 NE 933. 

Miss.—Goosey v. Goosey, 48 Miss. 
ait: Williams v. Claiborne, 15 Miss. 

Mo.—Adams v. Highland Cemetery 
Co., 192 SW 944; Tennison v. Walker, 
190 SW 9; Warne v. Sorge, 258 Mo. 
162, 167 SW 967; Eckle v. Ryland, 
165 SW 1035; Garrett v. Wiltse, 252 
Mo. 699, 161 SW 694; Sims v. Brown, 
252 Mo. 58, 158 SW 624; Heady v. 
Hollman, 251 Mo. 632, 158 SW 19; 
Grooms v. Morrison, 249 Mo. 544, 155 
SW 430; Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; De Paige v. Douglas, 
234 Mo. 78, 136 SW 345; Stoepler v. 
Silberberg, 220 Mo. 258, 119 SW 418; 
Buxton v. Kroeger, 219 Mo. 224, ¥17 
SW 1147; McCullock vy. Holmes, 111 
Mo. 445, 19 SW 1096; Wolfe v. Dyer, 
95 Mo. 545, 8 SW 551. 

Mont.—R. M. Cobban Realty Co. v. 
Donlan, 51 Mont. 58, 149 P 484. 

Nebr.—Hart v. Saunders,- 74 Nebr. 
$18, 105 NW 709. 

N. M.—Thompson vy. Snyder, 14 
N. M. 403, 94 P 1014. 

N. Y.—wWilson v. Ford, 209 N. ¥. 
186, 102 NE 614; New York L. Ins., 
ete., Co. v. Hoyt, 161 N.Y. 1, 55 NE 
299 [aff 31 App. Div. 84, 52 NYS 
819]; Thayer v. Finton, ios As 
394, 15 NE 615, 28 NYWklyDig 358 
[rev 22 NYWklyDig 85]; Case v. Dex- 
ter, 106 N. Y. 548, 13 NE 449, 27 NY 
WklyDig 240; Long Island R. Co. v. 
Conklin, 29 N. Y. 572 [aff 32 Barb. 
$81]; Harriot v. Harriot, 25 App. Div. 
245, 49 NYS 447; Richards v. New 
York North West Protestant Dutch 
Church, 32 Barb. 42, 11 AbbPr 30, 20 
HowPr 317; Timmermann vy. Cohn, 
70 Misc. 327, 128 NYS 770 [aff 146 
App. Div. 924-mem, 131 NYS 1146 
mem (rev on other grounds 204 N- Y. 
614 mem, . 97 NE 589)]- 

N. Williams v. Williams, 95 
SE 157; Coble v. Barringer, 171 N. 
445, 88 SE 518, LRAI916E 901; Troy, 
ete., Gold Min. Co. y. Snow Lumber 
Co., 170 N. C. 273, 87 SE 40; Carolina, 
ete., R. Co. v. Carpenter, 165 N.C. 
465, 81 SE 682; Beacom v. Amos, 161 
N. C. 357, 77 SE 407; Jones v. Sand- 
lin, 160 N ' 
Dixon, 156 N. C. 26, 72 SE 71: Price 
v. Griffin, 150 N. C. 523, 64 SE 372, 


[is C. r.—9] 


\ ¥- 


214; Wilson v. Gilmer, 46 U. 


29 LRANS 935; Triplett v. LRANS | 
149 N.C. 394, 63 SE 79, 24 LRANS 
514; Condor v. Secrest, 149 N. C. 201, | 
62 SE 921; Featherston v. Merrimon, 
148 N. C.'199, 61 SE 675; Bryan _v. | 
Eason, 147 N. C. 284, 61 SE 71; Dis-| 
mukes v. Wright, 20 N. C. 346. / 

R. I—Shartenberg v. Ellbey, 27 
R. I. 414, 417, 62 A.979 [cit Cyc]. 

S. C.—Church v. Moody, 98 S. C. 
234, 82 SE 428; Folk.v. Graham, 82 
S. C. 66, 62 SE 1106; Crawford v. 
Atlantic Coast Lumber Co., 79 S. C. 
166, 60 SE 445. 

Tex.—Morse v. Williams, (Civ. A.) 
142 SW 1186; Chew v. Zweib, 29 Tex. 
Civ. A. 311, 69 SW 207. 
“V¥t—Collins v. Lavelle, 44 Vt. 230 
Mills v. Catlin, 22 Vt. 98. 

Va. —Culpeper Nat. Bank Vv. 
Wrenn, 115 Va. 55, 78 SE 620; Morris | 
v. Bernard, 114 Va. 630, 77 SE 458;) 
Johnson v. McCoy, 112 Va. 580, T2 SE 
123; Carpenter v. Camp Mfg. Co., 112 
Va. 300, 71 SE 559; Young v. Camp 
Mfg. Co., 110 Va. 678, 66 SE 843. 

Wash.—Skamania Boom Co. v. You-} 
mans, 64 Wash. 94, 116 P 645; Turner | 
v. Creech, 58 Wash. 439, 108 P 1084; 
og oo v. Harper, 51-Wash. 351, 98} 

«a0. 

Eng.—Solly v. Forbes, 2 B. & B. 
38, 6 ECL 27, 129 Reprint 871. 

Ont.—Archer v. Urquhart, 23 Ont. 

CPOs: 
545. 


“The construction must not be on) 
this or that part of the instrument | 
to itself, but must be-on the entire} 
instrument from side to side, end to} 
end and by its four corners—any- 
where, everywhere, within its top, 
bottom and sides.” Eckle v. Ryland, | 
256 Mo. 424, 441, 165 SW 1035. | 

[a] Statutory provisions. —(1i) Un-| 
gar Civ. Code (1910) § 4187, the in- | 
tention of the parties must be gath-| 
ered from the whole instrument. 
Parker v. Smith, 140 Ga. 789,80 SE) 
12. (2) Also under Civ. Code § 1641, | 
the intenticn of the grantor, as gath-| 
ered from the entire deed wherever 
and however expressed, must prevail. 
East San Mateo Land Co. v. South- 


ern Pac. R. Co., 30 Cal. A. 223, 157 P| 78 


634. 

[b] Rule especially applies where 
a deed is inartificially drawn. French 
v. Brewer, 9 F. Cas. No. 5,496, 3 Wall. 
Jr. 346. 

74 See infra § 204. 

75. De Paige v. Douglas, 234 Mo. 
78, 136 SW 345; Winnipisseogee Lake 
Cotton, ete., Mfg. Co. v. Perley, 46 
N. H. 83; Richards v. New York North 
West Protestant Dutch Church, 32 
Barb. (N. ‘Y.) 42, 11 AbbPr 30, 20 
HowPr 317; Hahn v. Baker Lodge 
No. 47, 21 Or. 30, 27 P 166, 28 AmSR 
723, 13 LRA 158. 

fal Purposes for which the deed 
Was executed limit the private sig- 
nification of general expressions in 
so far as such purposes are evidenced 
by the instrument itself. Houston v. 
Barry, 5 Ir. Eq. 294. 

76. U. S—Hubbird v. Goin, 137 
Fed. 822, 70 CCA 320. 

‘Ala.—Dickson v. Van Hoose,. 157 
ae 47 S 718, 19 LRANS 719 [cit 

el. 

Fla.—Thompson v. Ruff, 78 S 489. 

Tll.—Morton y. Babb, 251 Ill. 488, 
96 NE 279. 

Ind.—Wilkins y. Young, 144 Ind. 1, 
41 NE 68, 590, 55 AmSR 162 

Ky.—Senters v. Big Boniy. Co., 
149 ey. 11, 147 SW 750; Clarkson v. 
Allison, 5 KyL 58, 12 Ky. Op. 177. 

N. C.—Condor v. Secrest, 149 N. C. 


201, 62 SE 921. 
Tex.—Morris v. Short, (Civ. A.) 


| Ark. 522, 166 SW. 532; 


| 301; Weaver v. 


151 SW 633; Wadsworth vy. Vinyard, 


(Civ. AD 131 SW117L: 
Wis.—Polebitske v. John Week 
Lumber Co., 157 Wis. 377, 147 NW 


703, AnnCasi916B_ 604. 

Can.—Morel y. Lefrancois, 38 Can. 

Se. 85> Massawippi Valley R. Co. 
v. Reed, 33 Can. S. C. 457; Hamelin v. 
Bannerman, 31 Can. S. C. 534; Riou 
v. Riou, 28 Can. S. C. 53; Chandler v. 
Atty.-Gen., 3 CanAppCas 1, 3 Revde 
Legis 371, 2 Que. Rev. Jud. 304. 
_ “When the terms of a deed or other 
instrument in writing are perfectly 
plain and unambiguous, their mean- 
ing and effect cannot be changed or 
overturned by the unexpressed inten- 
tion of the parties.” Geneva v. Hen- 
son, 195 N. Y. 447, 465, 88 NE 1104, 
1109. 

[a] For example, where the lan- 
guage of a deed is broad enough to 
cover everything that may be found 
on the land described, it is not ma- 
terial that the parties contemplated 


jat the time that a particular thing 


might be found on the land. Ken- 
tucky Diamond Min., ete., Co. v. Ken- 
tucky Transvaal Diamond Co., 141 
Ky. 97, 132 SW 397, AnnCasi912C 417. 

{[b] Release of land is not con- 
strued according to the intention of 
the parties, but, being a common-law 
conveyance, is construed according to 


its terms. Ackerman y. Vreeland, 14 
Mad. Bay 23: 

77. Jennings vv. Brizeadine, 44 
Mo. 332. 

78 Union Water Power Co. v. 
Lewiston, 101 Me. 564, 65 A 67 (so 


holding, although disproportionate- 
ness of consideration might be 
ground for reforming the instru- 
ment). 


79. U. S—RKaleialii_ v. Sullivan, 
242 Fed. 446, 155 CCA 222; Woodward 
we 218 Fed. $10, 134 CCA 

Ark.—Georgia State Sav. Assoc. v. 
Dearing, 128 Ark. 149, 193 SW 512; 
Mt. Olive Stave Co. v. Handford, 112 
Fletcher _v. 
Lyon, 93 Ark. 5, 123 SW 801. 
Cal—Walsh v. Abbott, 145 Cal. 285, 
P 715, 104 AmSR 38;. King v. Sam- 
uel, 7 Cal. A. 55, 93 P 391. 

Fla.—Black y. Skinner Mfg. Co., 52 
Fla. 1088. 1090, 43 S 919, 922. 

Ind.—Williams v. Owen, 116 Ind. 
71,18 NE 389; Richards v. Richards, 
60 Ind. A. 34, 110 NE 103. 

Towa.—Shaull v. Shaull, 166 NW 
Osborne, 154 Iowa 10, 
134 NW 103, 38 LRANS 7T06. 

Ky.—Senters v. Big Sandy Co., 149 
SW 750; Rittenhouse v. 

7 20 KyL 145. 
Hilton, 110 Me. 


Toledo, etc., R. 


Me.—Littlefield v. 
495, 8ST A 216. 

Mich.—wWaldron v. 
Co., 55 Mich. 420. 21 NW 870; Moran 
v. Leezotte, 54 Mich. $3, 19 NW 757. 

Miss.—Yazoo R. Co. v. Lakeview 
Tract. Co., 56 S 393. 

Mo.—Sims y. Brown, 252 Mo. 58, 
158 SW 624; Gibson v. Bogy, 28 Mo. 
478. 

N. H<tyfora v. Laconia, 75 N. H. 
220, 72 A 1085, 139 AmSR 680, 22 
LRANS 1062; Richardson v. Palmer, 
Pe H. 212. 

N. (C.—Queleh v. Futch, 172 N.C. 
316, 90 SE 259; Troy, etc., Gold Min. 
Co.’ v. Snow Lumber Co., 170 N. C. 
273, 87 SE 40; Brown y. Brown, 168 
N. C. 4, 84 SE 25; Triplett v. Wil- 
liams, 149 N. C. 394, 63 SE 79, 24 
LRANS 514. at 


Pa.—Lehigh_ Coal, 
Gluck, 5 Pa. Co. 662. 

S. C—Crawford v. Atlantic Coast 
Lumber Co., 79 S. C. 166, 169, 60 SE 


Lie 


etc., Vv. 
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strument,“ and separate parts being viewed in the 
light of other parts! if that can be dene consist- 
ently with the rules of law Werds must not be 
needlessly rejected as of no effect or for the 
pose of altering the meaning‘ Nor will a elause 
be rejected merely because a similar clause in prior 
deeds in the chain of title had no practical appliea- 
tion under conditions then existing. 

[§ 206] d Written and Printed Parts. The 
written and printed parts of a deed are equally 
binding,“** but if they are inconsistent the former 
will contro] the latierS* 

[§ 207] e Punctuation. The punctuation of a 
deed is never allowed to interfere with the usual 
and natural meaning of the language employed,’S 
and will not be permitted to affect the constraction 


&@S agaimst the apparent inient<* It is ordinarily | 


given slight consideration,” buat may be resorted 


te to solve an ambiguity which it has not ereated,®* 
or to settle the meaning after all other means fail.2? 


[§ 208] f. Clauses and Words in General—(1) 
Some Meaning to Be Given. Some meaning should 
be given to every clause,®* word and expression, 
if it ean reasonably be done, and is not meon- 
sistent with the ceneral intent of the whole instre- 


| 
| 
| 
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| 
| 
| 


ment,** so that the deed may operate, if by law 
it may, according to the intention ef the parties.’s 
Where wends in ane part ef the instrument are con- 
strued aceerding te their cemmon-law meaning, 
words in other parts thereof should ontinanily be 
given the same constraction®® Se where in one 
clause of a deed it is apparent that the ward 
‘*heirs’* is used in the nenteehnieal sense of ‘‘ehil- 
dren,’? it will not be assumed that it is used in 
& broader sense in following clauses, where there 
is nothing further to indicate sueh use in a broader 


| sense.* But a phrase may be given different mean- 


ings in different parts of the same instrament. and 


| if it Is neeessary that one meaning be regarded 


as controlling, the meaning obviors in the more 
important clause will control the less important 
clauses 

{§ 209] (2) Reasonable, Usual, and Grammati- 
cal Sense. The construction must be reasonable 
and agreeable to common understanding, and the 
words employed in a deed should be given their 
fair and reasonable meaning, receiving the in- 
terpretation accorded them by the common usage 
of mankind, having in view the circumstances of 
their use and the context;® that is, unless the words 


#45 [cit Cre]. 


Tex——Chew v. Zweib, 29 Tex. Gv! 


A. 311, 69 SW 207. 

Vt—De Goosh v. Baléwin. 85 Vt 
$12, 82 A 182; Robinson v. Missisquoi 
R. Co, 59 Vt 426, 10 A 522: Col- 
lins v. Lavelle, 44 Vt. 230. 

VWa-—Stephen Putney Shoe Co. v. 
Richmond. etc, R. Co., 116 Va. 241, $2 
SE 93, Carpenter v. Camp Mfg. Co, 
12 Va. 300, Ti SE 553. 

Ww. Va-——Freudenberger Oil Co. v. 
Simmons, 75 W. Va. 337, 83 SE 995. 

Wis—Polebitske vy. John Week 
Lumber Co.. 157 Wis. $77, 147 NW 
703, AnnCasiS$iéB 604. 

“Effect must be given fo all its 
Words and clauses if that be possible 
in reason, so that each is made op- 
erative and effective to some pur- 


Bose” Eckle v. Ryland, 256 Mo. 
424, £41, 165 SW 10385. : 
fa] If words are added to the Ist-_ 


ter part of a deed for the sake of 


Sreater ceriaginty they may be resort-| 
€d to to explain preceding parts | 
which 2re not entirely clear. Wal-| 


lace v. Crow. (Tex. Suppl.) 1 SW $72. 
ss. U.S. ear v. Cary. 10 BF. 
Cas. No. 5.562, 4 Blatchf. 271. 
Cal—Baurnetit v. Piercy, 149 Cal 
178. 189, 86 P 603 [cit Cre]. 
Fla—Adams y. Higgins, 23 Fla. 
13. 1S 321. 
ey Morrixe v. Ceghill, Ky. Dec. 
Me.—Nobleboro v. Clark, 68 Me. S86. 
28 AmR 22; Jameson v. Balmer, 20 
oes #25. dride. a isis iz 
o.—Aldridge vy. dridge, 202 Mo. 
565. 101 SW 42. 
Tex—Johnston v. McDonnell, - 87 
Tex. 595. 
Sl. U. S—RKaleislii vw - Sullivan, 
242 Fed. 446. 155 CCA 292. 
Csl——East San Mateo Land Ca. v. 
Southern Pac R. Co.. 30 Cal. A. 223. 


157 P 634 
Fahrney, 182 Tl. 62, 


Hi—McCoy v. 
55 NE 61. 
gt C.—Williams vy. Williams, 95 SE 
W. Va—Freudenberger Oil Co. 
Simmons, 75 W-. Va. 337, 
Griffin. v. Fairmont Coal Co.. 59 W. 
Va. 480, 529. 53 SE 24. 2 LRANS 1115 
[eit _Cye]; Uhl v. Ohio River R. Co. 
51 W. Va. 106, 41 340. 

fe] Words in the present tense, 
mo matter how strong, will not pass 
estate if from other parts of the in- 


| SW_ $43; Alexander v. Burnet, 38 S 
L. .189; Fairmont Coal 


Gr 
} Co. 59 W. Va, 480, 529, 58 SE 24, 2 
Cye 


¥. St. Andrews 
Church, 37 Mich. 264; Houle v. Que- 
c Bank, 41 Que. Super. 521, 4 Dem 
614. 

S& Yazoo, ete, R. Co. v. Lakeview 
Tract. Co., 10Q Miss. 281, 56 S $93. 

SS. _ Matter of Hamilton St. 144 
} App. Div. 702, 129 NYS $17 [rev 69 
Mise. 3€9, 127 NYS 1045, 36]. 


sé. 

Sy. Ill—Miller v. Mowers, 227 IM. 
$92, Si NE 420; Leveless vy. Thomas, 
152 Tih 479 38 NE 8d7. 

Towa——MeNear vy. MeComber, 18 


Towa 12. 
Douglas, 234 Mo. 


Mo.—De Paige v. 
7S, 186 SW 345. 

N. H.—Reed v.. Hateh, 55 N. HL 327. 

N. Y—In re Brookfield, 176 N. ¥. 
13S. 68S NE 138 [rey 78 4 Pp. Div. 520, 
73 NYS 1022, 81 NYS 10). 

8S. Wilson v. Wilson, 
273, 103 NE 386 [cit Cye]; 
MeCoy,. i112 Va. 580, 72 
| O'Brien v. Brice, 21 W. Va. TO 
| 8% Carolina "Real Est. Co. ¥. 
Bland, 152 N. @ 225, 67 SE 483; Bunn 
v¥. Wells, $4 N. © 67; Jehnson v. 
MeCoy, 112 Va. 580, T2 SE 123. 

90. Skamania. Boom Coa. vy. You- 
mans, 64 Wash. 94, 116 P 645; O’Brien 
Vv. Brice, 21 W. Va. 704. 

“The punctuation of an instrument 
is ordinarily of little aid in con- 
struing it. As was said in Ewing v. 
Burnet. 11 Pet. (UL S.) 41, 8 Lea. 
| 3 ‘Punctuation is a mest fallible 
standard by which to interpret a 
writing: it may be resorted to, when 
all other means fail; but the court 
will first take the instrument by its 


Jehnson Y. 
123; 


four corners, in order to ascertain its 
true meaning; jf that is apparent, on | 


judicially imspecting the whole, the 
| Punctuation will not be suffered to 


change it.’ Skamania Boom Co. v. 
— 64 Wash. 94, 96, 116 P 


v.| 91. Olivet v. Whitworth, 82 Ma. 
$3 SE $955 


258. 33 A 723. 
v. Burnet, 


$2. Ewing ll Pet, 
| (US) 41, 9D. ed. 624. 
|} 9S. Randolph v. Read, 127 Ark 
| 485, 196 SW 188: Matter of Hamilton 
| St, 144 App. Div. 702, 129 NYS $17 
| [rev 69 Mise. 869, 127 NYS 1045, 36). 
{s] But a clause ino: ive in 
)law need not be given an equitable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 3 


Wallwork v. Derby, 40 M. 527. | 


268 I. 270, | 


Pitts Ala—Minge vw. Smith, 1 Ala. 
a. 

|. K¥s—“Jaeeby_y. Nichols, 62 SW 734, 
| 28 Ky 205; Churchill v. Reamer, § 
| Bush 256, 

| oaMte—Proctor v, Maine Cent. R. Ce, 

96 Me. 458, 52 A 833 
| N. C—Queleh vy, Fateh 172 NG 
| S16, 80 SE 259: Comte v. Barri r, 
bese N. CG 443, SS SE 518, LRAISION 
| Vas—Morris y. Bernard, 14 Va, 
| 630. 77 SE 45s. 

ng—Patehing v. Dubbing, 2 Ka. 
| Rep. Wl. ay 
| 85. __Barelay v. Howell, 1 BF. Cas, 
| No, 8735 [rev on other grounds 6 Pet. 

498, S Lo ed. 477}, 

Barclay vw. Howell, 1 FE. Cas. 
| No. 8%} [rev on other grounds 6 Pet. 

498, $ L. ed. 477]. 

$% Kaleialii v. Sullivan, 242 Fea. 
| 446, 155 CCA 222; Churchill vw Ream- 
jer, S Bush CKy.) 256. See Thompson 
jv. Snyder, 14° N. My 403, 94 P 2014 
tkolding that the word “to” might be 
jomitted In a deseription reading “a 
) Uke undivided one-third fee Simple 
pate and easement in and to 
‘ lots”). 
| ., 8S Richardson v. Palmer, 38 NHL 
| 212; Featherston vw. Merrimon, 148 
| N. C199, 62 SE 675. See generally 
| supra $ 198, 

(al If a clause is of two 
my itemust if possible be con- 
Strued In consonance with the gen- 
eral spirit and objects of the whole 
instrument. Heard vy. Garrett, 34 
Miss. 152. 

$9. Dempsey v. Davis, 98 Ark. 570, 
186 SW 975. 

(a) Repeated words in the same 
instrument are gree one meaning, 
im the absence of a manifestly clear 
intention to the contrary. Ridgeway 
v._Munkittrick, 1 Dr. & War. 34. 

1. Hopkins vy, Hopkins, 103 Tex. 
oh SW 15 [rev (Civ. AD 114 SW 

‘ . 

&. Union Water Power Co, vy, Lew- 
iston, 101 Me. 564, 65 A 67. 

S Union Water Power Co, vy, Lew- 
iston, 101 Me. 564, 65 A 67, 

& Hammond v. Hammond, 258 Pa, 
51, 101 A $55, DRAIQISA 590; Crosby 
Vv. Davis, 2 PaLJR 4038, ¢ Pala 193. 

Ss. Tinder v. Tinder, 181 Ind. 381, 
30 NE 1077; Siggins Vv. Figgins, 538 
Ina. A. 48, 101 NE 110, 

& Jenkins vy. Ellis, 111 Ark, 220, 
163 SW 524; Scott v. Dunkle Box, 
ete, Coa, = we Pr | 1088 
Adams v. Hopkins, al, 19, < 
712; Price v. Griffin, 150 N.C 528, 64 


§§ 209-212] 


employed are technical,’ they must be construed in 
their plain, natural,’ established, definite,® usual,'° 
obvious, and ordinary meaning, in the absence of 
ambiguity, where a rational exposition can be 
given consistent with fair interpretation of the lan- 
guage employed, for, although an absurd clause 
which is distinct, obvious, and express, must pre- 
vail, yet a literal interpretation will be abandoned 
where it leads to a capricious and irrational re- 
sult, if such rational exposition can be followed.1? 
A word may be given a meaning contrary to its 
ordinary acceptation where the proof shows that 
the parties so intended it to be used.18 While the 
grammatical sense of the words employed will ordi- 
narily be followed, it will not be adhered to where 
a contrary intent is apparent.14 So when there is 
no more certain method of arriving at the inten- 
tion of parties, a qualifying word or phrase is gen- 
erally held to apply to the last antecedent.1® 

[§ 210] (3) Technical Words. “Words which 
have a well defined technical meaning should, when 
employed in a deed, be given such meaning,'* par- 
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ticularly where the deed has been drawn by a 
skilled hand.17 The context, however, may qualify: 
the meaning of a technical word so as to cause it 
to conform with the grantor’s intention,'® and 
where, to give words their technical meaning would 
render them meaningless, any other use in which 
they may appear to have been employed will be 
favored in order to render the instrument effec- 
tive.1® Where a deed is evidently drawn by an 
unskilled draftsman, greater latitude is permitted, 
and less attention is given to technical words in 
construing the instrument than would otherwise 
be the case.?° 

[§ 211] (4) Verbal Arrangement, Informalities, 
and Inaccuracies—(a) In General. Verbal arrange- 
ment may in certain cases be disregarded;?! nor 
should informality, in a deed of bargain and sale,?? 
or inaccuracy of language be allowed to defeat the 
manifest intent.?% 

[§ 212] (b) Supplying Omissions. 
that the court cannot by supplying 
lating words, even though they may 


The rule is 
and interpo- 
be pertinent 


SE 372, 29 LRANS 935; Coltharp v. 
Coltharp, 48 Utah 389, 160 P 121; 
Lord v. Sydney, 12 Moore P. C. 473, 
14 Reprint 991; Saylor v. Coop- 
er, 2 Ont. 398 [app dism 8 Ont. A. 
707].' See Talbert v. Mason, 136 
Iowa 373, 118 NW 918, 125 AmSR 
259, 14 LRANS 878 (construing word 
“alley’’). 

“In the absence of anything in the 
situation, or surrounding circum- 
stances, to indicate an intention con- 
trary to that to be derived from the 
ordinary import of the language used, 
taken in its ordinary and natural 
meaning, the ordinary import of the 
language so interpreted will be given 
to. -1t?! Sweeney v. Landers, 80 


Conn: '§75,..579,' 69 A. 566. 
“Words in a... [deed] must be 
given their ordinary and popular 


meaning; unless used in a technical 
sense, or having a special meaning 
or the context shows that they are 
used in a different sense.’ Wood v. 
ee ee 167 Cal...607, 609, 140 P 


79: 

[a] Tllustrations—(1) Where a 
deed conveyed ‘one-tenth part there- 
of, less by 640 acres,” the six hun- 
dred and forty acres was deducted 
from the tenth conveyed. Adams v. 
Hopkins, 144 Cal. 19, 77 P 712. (2) 
The word “premises” may cover not 
only land conveyed but all that goes 
before in the deed. Saylor v. Cooper, 
2 Ont. 398 [app dism 8 Ont. A. 707]. 

7. See infra § 210. 

8. Buchanan v.-Andrew, L. R. 2 
H. L. Se. 286; Quebec v. North Shore 
R. Co., 27 Can. S. C. 102. 

9. Boston v. Richardson, 13 Allen 
(Mass.) 146. 

10. Bradshaw vy. Bradbury, 64 Mo. 
334; Holloway v. Green, 167 N. C. 91, 
83 SE 248; Robinson vy. Taylor, 68 
Wash. 351, 123 P 444, AnnCas1913B 
°1011; Mills v. Edgell, 69 W. Va. 421, 
71 SE 574. 

11. Griffin v. paemogy Coal Co., 
59 W. Va. 480, 529, 53 S® 24, 2 LRA 
NS 1115 [cit Cyc]; Buchanan v. An- 
drew, L. R. 2 H. L. Se. 286; Clements 
v. Henry, 10 Ir. Ch. 79. 

12. Griffin v. Fairmont Coal Co., 
59° W.. Va. 480, 529, 538 SH 24, 
LRANS 1115 [quot Cyc]; Laird v. 
Tobin, 1 Molloy 543. 

“In ascertaining the correct con- 
struction of the language used (as 
was said by Lord Wensleydale), ‘the 
grammatical and ordinary sense of 
the words is to be adhered to, unless 
that would lead to some absurdity, 
or some repugnance or inconsistency 
with the rest of the instrument, in 
which case the grammatical and or- 
dinary sense of the words may be 
modified, so as to avoid that absurd- 
ity and inconsistency, but no fur- 
ther.’ Grey vy. Pearson, 6 H. L. Cas, 
61, 106, 10 Reprint 1216, 14 ERC 638.” 


XY 


Cotting v. Boston, 201 Mass. 97, 100, 
87 NE 205. 

13. Scott vy. Dunkel Box, etc., Co., 
106 Ark. 83, 152 SW 1025 (holding, 
however, that the word “balance 
would not be construed to mean all 
where there was no intention of the 
parties to such effect shown); Eckle 
v. Ryland, 256 Mo, 424, 165 SW 1035, 
1039; Bank v. Catzen, 63 W. Va. 535, 
60 SE 499. 

“When... the words and phrases 
used by the parties are known, they 
are usually to have effect according 
to this common meaning, whatever 
either party may have supposed they 
meant. But while this is generally 
true, it is not universally true, The 
same word or phrase may have dif- 
ferent meanings in different instru- 
ments and in different contexts in 
the same instrument. It may have 
different mearings as applied to dif- 
ferent subject matters and also in 
different situations of the same sub- 
ject matter. So its common meaning 
may be overborne by other words or 
phrases in the same instrument.” 
Union Water Power Co. v. Lewiston, 
101 Me. 564, 569, 65 A 67, 69. 

14. Hancock v. Watson, 18 Cal. 
137; Jackson v. Topping, 1 Wend. 
(N. Y.) 888, 19 AmD 515; Doe v. 
Carew, 2 Q. B. 317, 42 HCL 692, 114 
Reprint 124; Osborn’s Case, 10 Coke 
180a, 77 Reprint: 1123; Wright v. 
Kemp, 3 T. R. 470, 100 Reprint 682; 
Thompson v. Thompson, Ir. 6 Eq. 
113; Coke Litt. p 23b. 

{a] Too much regard should not 
be had to the nature and proper defi- 
nition and acceptance of words and 
sentences to pervert the simple inten- 
tion of the parties. Wolverton v. 
Haupt, 2 LancBar (Pa.) 194. 

{b] Bad grammar (1) will not as 
a rule vitiate a deed where the mean- 
ing of the parties is clear. Johnson 
v. McCoy, 112 Va. 580, 72 SE 123. 
(2) Where no doubt exists as to the 
meaning of words and clauses in a 
deed, although rules of syntax are 
not strictly complied with, the grant- 
or’s intention must be determined 
from the instrument itself. Shepherd 
v. Anderson, (Mo.) 192 SW 952. 

15. Grooms v. Morrison, 249 Mo, 
544, 155 SW 430. 

16. Speed v. St. Louis, etc., R. Co., 
86 Fed. 235, 30 CCA 1; Graves v. 
Deterling, 120 N. Y. 447, 24 NE 655 
{aff 3 NYSt 128]; Morris v. Bernard, 
114 Va. 630, 77 SE 458; Nye v. Lov- 
itt, 92 Va. 710, 24 SE 345; Archer v. 
Urquhart, 23 Ont. 214. 

“Tt is a well settled rule of con- 
struction that technical words are 
presumed to be used technically un- 
less the contrary appears upon the 
face of the instrument, and _ that 
words of a definite legal significa- 
tion are to be understood as used in 


their definite legal sense.” tna L. 
Ins. Co. v. Horpin, 249 Ill. 406, 413, 
94 NE 669. 

17. Morris v. Bernard, 114 Va, 630, 
[7 SE 458. 

18. Cal.—California Cent. Pac. R. 
Co. v. Beal, 47 Cal. 151. 

Ill.—Nowakowski v. Sobeziak, 270 
Ill. 622, 110 NE 809. 

Ky.—Saulsberry v. Saulsberry, 162 
es 486, 172 SW 932, AnnCas1916H 


Grumbling, 107 
maps tases eit: App. 15 


Pa.—Criswell v. 
Pa: 408; 
WklyNC 44 

Va.—Halsey v. Fulton, 119 Va. 571, 
89 SE 912; Roberson v. Wampler, 104 
Va. 380, 51 SH 835, 1 LRANS 318. 

W. Va.—uUhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340. 

Eng.—Cholmondeley vy. Clinton, 2 
Hee & W. 1, 37 Reprint 527, 14 ERC 

{a] Thus, where the whole in- 
strument indicates that the words 
“owners” and “property” are not used 
in a technical or literal sense, the 
deed will be construed as a whole, 
and not with reference to those words 
alone. Nowakowski v. Sobeziak, 270 
Ill. 622, 110 NE 809. 

{b] Perfect limitation is not con- 
trolled by intention; it.is otherwise 
as to imperfect limitation. Cholmon- 
deley v. Clinton, 2 Jac. & W.. 1, 37 
Reprint 527, 14 ERC 578. 

19. McSurley v. Venters, 104 SW 
365, 31 KyL 963. 

20. Miller v. Mowers, 227 Ill. 392, 
81 NE 420; Tennison v. Walker, 
(Mo.) 190 SW 9. 

21. Bruensmann v. Carroll, 52 Mo. 
313; Huyler v. Atwood, 26 N. J. Eq. 
504 [aff 28 N. J. Eq. 275]. 

22. Royster v. Royster, 61 N. C. 
226. See Dickinson y. Glenney, 27 
Conn. 104; American Emigrant Co. 
v. Clark, 62 Iowa 182, 17 NW 483. 

23. Jacoby v. Nichols, 62 SW 734, 
23 KyL 205; Isler v. Isler, 110 Miss. - 
419, 70 S 455; Hckle v. Ryland, 256 
Mo. 424, 165 SW 10385 (holding that 
“and” may be read “or” and _ vice 
versa); Jakel v. Seeck, 79 Or. 489, 154 
P 424,°155 P1192. 

[a] Trivial imaccuracies will be 
disregarded. Isler v. Isler, 110 Miss. 
419, 70 S 455. 

{b] Insertion of right for wrong 
words.—If it is apparent that a 
wrong word has been inserted by 
clerical error, the instrument may be 
read as though the right word were 
in its place. Sprague v. Edwards, 48 
Cal. 239; Dougan v. Greenwich, 77 
Conn. 444, 59 A 505 (holding that, 
where a deed contained a reservation, 
“always provided that there is a con- 
venient landing-place accepted... 
on the north side of Horseneck 
Brook,” the word “accepted” should 
be construed as “excepted’}; Fair- 


260 [18C.J.] 


‘ 


and necessary, make an instrument for the parties 
which they themselves have failed to make.?# An 
exception or qualification of this rule may, how- 
ever, exist in certain cases, as where there has 
clearly been an inadvertent omission of a neces- 
sary word as a complement.?® It is also declared 
that the court in order to give effect to the inten- 
tion as gathered from the language within the four 
corners of a deed may supply anything necessarily 
to be inferred from the terms used.2® So in a 
proper case it has been held that the court may 
insert punctuation marks.?? 

[§ 213] (c) Spelling. Inaccuracies in spelling 
will be deemed immaterial,?® or will be corrected so 
that the construction may be in accord with the 
obvious intent.?° 

[§ 214] (d) Transposition of Words. While 
words cannot be transposed merely to give efficacy 
to a deed, nor a provision relative to one subject 
be taken therefrom and applied to another sub- 
ject in order to give a different meaning to the 
instrument,°° nor words of a clause be transposed 
unless absurd, inconsistent with, or repugnant to the 
rest of the deed,?! nevertheless, if what was in- 
tended clearly appears from an examination of the 
entire instrument, and apt and proper words are 
used to effectuate such intention, the instrument 
will not be defeated merely because of verbal ar- 
rangement or position, but the words may be trans- 
ehild v. Lynch, 42 N. Y. Super. 265; 
Jakel v. Seeck, 79 Or. 489, 154 P 424, 
155 P1192. But see Hagler v. Simp- 


son, 44 N. CG 3884 (holding that 
“signed” could not be read ‘‘seized’’). 


Ss. 
66, 62 SE 1106. 


DEEDS 


C.—Folk v. Graham, 


Eng.—Parkhurst v. Smith, Wiles 
327, 125 Reprint 1197. 
Ont.—Long v. Anderson, 

516. 
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posed and read in their proper places in order to 
give them effect and thus carry out the clear intent 
and purpose even though badly expressed.*? The 
law will also construe that part of a deed to pre- 
cede which ought to take precedence, in whatever 
part of the instrument it may in fact be.** 

[§ 215] (5) Restraint of General Words. Where 
words are contradictory those which are more gen- 
eral will be restrained by those more specific and 
particular.*4 So if words are general, and not ex- 
press and precise, they will be restrained accord- 
ing to the subject matter to which, or the person 
to whom, they relate.*° But the natural meaning 
of general words is not restrained by other words 
unless the intention to do so is clear and manifest,*® 
and general words are not restrained by restric- 
tive words which do not clearly indicate the in- 
tention and designate the grant.37 

[§ 216] (6) Expressio Unius. Generally the 
express mention of one thing in a grant implies the 
exclusion of another.** But in order that the ex- 
press mention of one thing may imply the exelusion 
of another, the other must be of the same class or 
kind.*? 

[§ 217] 7. Surrounding Circumstances. Where 
the language of a deed is ambiguous, the intention 
of the parties may be ascertained by a considera- 
tion of the surrounding circumstances existing at 


the time of its execution.*° For this purpose the 

82:'S.C. Specific description of: 

Easement as preventing easement by 
implication see Easements. 

Water rights as preventing grant by 


80 U.iic: implication see Waters [40 Cyc 755]. 


24. Cadell v. Allen, 99 N. C. 542,|C. P. 39. Lucas v. Rhodes, 48 Ind. A, 
6 SE 399; Dismukes v. Wright, 20 “Courts will not only look through | 211, 94 NE 914. 
INE Gs. 346; the entire deed, but will transpose 40. U. S.—Wise v. Watts, 239 
[a] Arbitrary conjecture.—Omis-| words or sentences, if thereby they} Fed. 207,152 CCA 195. 


sions in a deed cannot be supplied 
from arbitrary conjecture, although 
founded upon the highest degree of 
probability. Dismvukes v. Wright, 20 
N. C. 346. 

25. Scamman v. Sawyer, 4 Me. 429. 

26. Gwyn v. Neath Canal Nav. Co., 
L. R. 3 Exch. 209. See Thompson v. 
Snyder, 14 N. M. 403, 94 P 1014 (hold- 
ing that the word ‘and’ might be in- 
serted after the words “in and to” in 
a description reading ‘a like undi- 
vided one-third fee simple interest 
and easement in and to lots”). And 
see Stansbery v. Portland First M. 
E. Church, 79. Or.-155, 154 BP) 887 
(holding that the abbreviation “etc.” 
following a recital of purpose in a 


deed means “and other like pur- 
poses”). 
27. Thompson v. Snyder, 14 N.. M. 


403, 94 P 1014. 

28. Hamlin vy. Perticular Baptist 
Meeting House, 103 Me. 3438, 69 A 
315; Watters v. Bredin, 70 Pa. 235. 

29. Baustic v. Phillips, 134 Ky. 
711, 121 SW 629 (“aceepted” con- 
strued as “excepted’’): Huntington v. 
Lyman, 138 Mass. 205. 

“Where it is perfectly plain that a 
word is misspelled, the courts will 
construe the deed according to the 
meaning of the word intended, rather 
than according to the meaning of the 
word actually used, especially where 
the latter construction would give 
no effect to the clause containing the 
word.” Baustic v. Phillips, 134 Ky. 
711, 121 SW 629. 

30. Kea v. Robeson, 40 N. C. 373. 
ooh Clements v. Henry, 10 Ir. Ch. 

. at 

32. Mo.—Bruensmann vy. Carroll, 
52 Mo. 313. 

N. C:—Sugg v. Greenville, 169 N. C. 
606, 86 SE 695; Hicks v. Bullock, 96 
N. C. 164, 1 SE 629; Kea v. Robeson, 
40 N. C. 373. 

Oh.—Senter v. Senter, 87 Oh. St. 
377, 101 NE 272. 


can effectuate the intent of the gran- 
tor without defeating the intent in 
any other part.” Wolverton v. Hoff- 
man, 104 Va. 605, 609, 52 SE 176. 

[a] Illustration.—In a negotiation 
for buying back property purchased 
by a mortgagee at the mortgagor’s 
bankrupt sale, where the mortgagor 
stipulated for the surrender of the 
notes and the cancellation of the 
mortgage, and the deed reads, “for 
the consideration of one and other 
valuable considerations dollars,” the 
words “other valuable considera- 
tions” refer to the surrender of ‘the 
notes and the cancellation of the 
mortgage. Senter vy. Senter, 87 Oh. 
St. 377, 101 NE 272. 

83. Doe v. Porter, 3 Ark. 18, 36 
AmD 448. 

34. Ala.—Carter v. Chevalier, 108 
Ala. 563, 19 S 789. 

Ga.—Holmes v. Martin, 10 Ga. 503. 

Ind.—Gano v. Aldridge, 27 Ind. 
294, 

Me.—Brunswick Sav. Inst. v. Cross- 
man, 76 Me. 577. 

Mass.—Dawes v. Prentice, 16 Pick. 
435; Smith v. Strong, 14 Pick. 128, 

Mo. —Dooley v. Greening, 201 Mo. 
343, 100 SW 43; Guffey v. O’Reiley, 88 
Mo. 418, 57 AmR 424. 

N. H.—Barnard v. Martin, 5 N. H. 


536. 

N. Y.—Beardsley v. Hotchkiss, 96 
N. Y. 201 [mod 30 Hun 605]. 

a ee v. Moulton, 15 Vt. 
5 

Control of subsequent by earlier 
clauses or words see infra § 227. 

Reference to recitals to aid con- 
struction see infra § 228. 

35. Peardon v. Underhill, 16 Q. B. 
120, 71. HCL 120, 117 Reprint 824; 
Moore v. Rawlins, 6 C. B. N. S. 289, 
95 ECL 289, 141 Reprint 467. 

36. Holliday v. Peo., 10 Ill. 214. 

37. Field v. Husten, 21 Me. 69. 

38. Pray v. Great Falls Mfg. Co., 
88 N. H. 442. 


Ala.—Smith v. Bachus, 195 Ala. 8, 
70 S 261 

Cal.—Walsh v. Abbott, 145 Cal. 285, 
78 P 715, 104 AmSR 38. 

Colo.—Derham _ v. Hill, 57 . Colo. 
345, 142 P 181; Eisenhart v. Denver, 
27 Colo. A. 470, 150 P 729. 

Conn.—Carney v. Hennessey, 177 
Conn. 577, 60 A 129. 

Tll.—Miller vy. Mowers, 227 Ill. 392, 
81 NE 420. 


Towa.—Maxwell v. McCall, 145 
Iowa 687, 124 NW 760. 
Ky.—Wilson v, Marsee, 166 Ky. 


487, 179 SW 410; Bain v. Tye, 160 Ky. 
408, 169 SW 843; American Nat. Bank 
v. Madison, 144 Ky. 152, 137 SW 1076, 
38 LRANS 597: Towns v. Brown, 
114 SW 773; McSurley v. Venters, 104 
SW 365, 31 KyL 963; Browning v. 
Cumberland Gap Channel Coal Co., 89 
SW 267, 28 KyL 393; Jones v. Motley, 
13 SW 432, 11 KyL 921; Clarkson 
v. Allison, 5 KYU 58, 12 Ky. Op. 177; 
Gano v. Covington, io Ky. Op. 551. 
Me.—Perry v. Buswell, 113 ‘Me. 399, 
94 A 483, 
Ma. rer sae v. Reeder, 108 Md. 653, 


71 A i 

Mass.—Chigds v. Boston, ete, R., 
213 Mass. 91, 99 NE 957; Salisbury 
v. Andrews, 49 Pick. 250. 

Mich.—Kendrick v. Louk, 175 Mich, 
130, 141 NW 532; Fullagar v. Stock- 
dale, 138 Mich. 363, 101 NE 576; Ne- 
gaunee Iron Co. v. Iron Cliffs Co., 134 
Mich. 264, 96 NW 468 [app dism 197 
U. S. 468, 25 SCt 474, 49 L. ed. 8361; 
Smith v. Smith, 71 Mich. 633, 40 NW 
21; Newaygo Mfg. Co. v. Chicago, 
ete., R. Co., 64 Mich. 114, 30 NW 910. 

Minn.—Sandretto v. Wahlsten, 124 
Minn. 331, 144 NW 1089. 

Mo.—Long v. Timms, 107 Mo. 512, 


17 SW 898; Bernero v. McFarland 
Real Est. Co., 184 Mo. A. 290, 114 
SW. 531. 


Nebr.—Hart v. Saunders, 74 Nebr. 
818, 105 NW 709. 
Nev.—Coppermines Co. v. Comins, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 217] 


court will place itself as nearly as possible in the 
position of the parties when the instrument was 
But the object of the admission and 
consideration of evidence of surrounding cireum- 
stances is to aid the court in construing the lan- 
guage of the deed and ascertaining the grantor’s 
intent therefrom,*? and the surrounding circum- 
stances will not be permitted to place a construction 
upon the deed inconsistent with the words used 
so as to add to or detract from or alter the intent.** 
Hence, where the language of the deed is plain, 
certain, and unambiguous, the surrounding facts 
and circumstances will not be considered.** 


executed.*? 


38 Nev. 359, 148 P 349. 

N. H.—Goodwin v. Buelduc, 75 
N. H. 526, 77 A 994; Lancaster, etc., 
Electric Light Co. v. Jones, 75 N. H. 
Diegdel: AAW, Side 

N. Y.—Wilson vy. Ford, 209 N. Y. 
186, 102 NE 614 [rev 148 App. Div. 
307, 133 NYS 33, and rearg den 
209 N. Y. 565, 103 NE 1135]; Dexter 
v. Beard, 130 N. Y. 549, 29 NE 983; 
Groat v. Moak 94 N. Y. 115 [aff 26 
Hun 380]; Huttemeter v. Albro, 18 
N. Y. 48 [aff 15 N. Y. Super. 546]; 
Shinnecock Hills, ete., Realty Co. v. 
Aldrich, 132 App. Div. 118, 116 NYS 
532 [aff 200 N. Y. 5383 mem, 93 NE 
1132 mem]; Ray v. Jaeger, 131 App. 
Div. 294, 115° NYS:.,.737;.. Darling,» v. 
sone eek 130 App. Div. 85, 114 NYS 

Pa.—Murphy v. Ahlberg, 252 Pa. 
267, 97 A 406; Mercantile Library 
Co. v.. Fidelity. Trust. Co,.,, 285 Pa. 
5, 88 A 592; Equitable Gas Co. v. 
Limegrover, 54 Pa. Super. 250. 

. I—Chase v. Cram, 39 R. I. 83, 
97% Ac 481%) Cram jv.) Chase, 3b. Rs... 
98, 85 A 642, 48 LRANS 824; Gaddes 
v. Pawtucket Inst., 33 R. I. 177, 187, 
80 A 415, AnnCas1912B 407 [cit Cyc]; 
Co-operative Bldg. Bank v. Hawkins, 
30 R. I. 171, 73 A 617; Shartenberg 
v. Ellbey, 27 R. I. 414, 62 A 979. 

Tex.—Pridgen v. Cook, (Civ. A.) 
184 SW 713; Baldwin v. Drew, (Civ. 
A.) 180 SW 614. 

Va.—Forest View Land Co. vy. At- 
lantic Coast Line R. Co., 120 Va. 308, 
91 SE 198; Bradley v. Virginia R., 
etc., Co., 118 Va. 233, 87 SE 721; Tay- 
lor v. Johnson, 114 Va. 329, 76 SH 
325; Johnson v. McCoy, 112 Va. 580, 
72 SE 123; Allemong v. Gray, 92 Va. 
216, 23 SE 298. 

Wash.—Brown v. Bremerton, 69 
Wash. 474, 125 P 785; Cook v. Hens- 
ler, 57 Wash. 392, 107 P 178. 
Can.—Deserres y. Brault, 37 Can. 
Ss. C. 613. 

Ont.—Toronto, etc., R. Co. v. Han- 
ley, 6 OntWR 921; Adams v. Lough- 
mam; 39\,0.-C. .Q., B. 24 


Eng.—In re Wickanaee [1910] 2 
Ch. 225; Butterley Co., Ltd. v. New 
Hucknall Colliery Co., Ltd., [1909] 
Li@h.737% 


“Wvidence admitted for the purpose 
of clearing up an ambiguity in a 
written instrument should, of course, 
have the effect of fully accomplish- 
ing such purpose. Its object is to 
render absolutely clear that which 
before was not clear and, therefore, 
not capable of intelligent or definite 
apprehension. Such testimony should, 
in other words, be so clear and con- 
vincing as to put beyond dispute or 
all reasonable doubt the exact mean- 
ing and intention a party designs to 
convey and express by the use of 
the language in the instrument as to 
which the ambiguity arises.” Cro- 
zer v. White, 9 Cal. A. 612, 618, 100 
P 130. 

[a] Facts outside of a deed not 
inconsistent with its terms may 
have a powerful effect in aid of the 


construction. Foy v. Neal, 33 S. C. 
L. 156. 
41. Cal.—Los Angeles County v. 


Hannon, 159 Cal. 37, 42, 112 P 878, 
AnnCasi1912B 1065 [quot Cyc]; Walsh 
v. Hill, 38 Cal. 481. 

Ky.—Jefferson County Bd. of Edu- 
eation y. Littrell, 173 Ky. 78, 190 SW 


\ 
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Where 


465; McSurley v. Venters, 
865, 31 KyL 963 

Mass.—Hurd v. General Electric 
Co., 215 Mass. 358, 102 NE 444. 

N. H.—Lancaster, etc., Electric 
Light Co. v. Jones, 75 N. . G25 FAL 
A 871. 

« N. J.—Blauvelt v. Passaic Water 
Co., 75 N. J. Eq. 351, 72 A 1091. 

N. C.—Carolina, ete., R. Co. v. Car- 
penter, 165 N. C. 465, 81 SH 682. 

Tex.—McDougal v. Conn, (Civ. A.) 
195 SW 627. 

Va.—Schroeder v. Woodward, 116 
Va: 506,82) Sk4192, 198; Fcit.. Cyc]; 
Bridgewater Milling Corp. v. Fred- 
ericksburg Power Co., 116 Va. 333, 


104 SW 


82 SE 173; Johnson v. McCoy, 112 

Va. 580, 72 SE 123. 

peng. —Baird v. Fortune, 4 Macq. H. 
42. Cal.—Fitzgerald Vv. Modoc 


County, 164 Cal. 493, 129 P 794, 44 
LRANS 1229. 

Colo.—Derham vy. Hill, 57 Colo. 345, 
142 P 181. 

Ky.—Clarkson v. Allison, 12 Ky. 
Op. 177. 

S. D.—Tilton v. Flormann, 22 S. D. 
324, 333, 117 NW 377 [quot Cyc]. 


Wash.—Maxwell vy. Harper, 51 
Wash, 351, 98 P 756. 
W. Va.—White v. Bailey, 65 W. 


Va. 573, 64 SE 1019, 23 LRANS 232. 
Eng.—Baird vy. Fortune, 4 Macq. H. 
Lisolat 
Ont.—Carter v. Grasett, 14 Ont, A. 


685. 

“While it is not permissible to add 
to or vary the meaning of written 
instruments by parol evidence, when 
language is found in either a will or 
deed which is fairly susceptible of 
different constructions courts may 
receive parol or other evidence to 
ascertain the situation of the parties 
for the purpose of determining what 
is meant by the language used.” 
Warne y. Sorge, 258 Mo. 162, 168, 167 
SW _ 867. 

48. Fitzgerald v. Modoc County, 
164 Cal. 493, 129 P 794, 44 LRANS 
1229; Vermont Marble Co. v. East- 
man, (Vt.) 101 A 151; Atty.-Gen. v. 
Drummond, 1C. & L. 210,2 C. & L. 
98, 1 Dr. & War. 353, 3 Dr. & War. 
Ek Baird vy. Fortune, 4 Macq. H. L. 
127. 

44, Ark.—Abbott v. Parker, 103 
. 425, 147. SW 70; Priest v. Mur- 
phy, 144 SW 921. 

Ga.—Read Vv. Gould, 139) .Ga.,,499, 
77 ee 642. 

Y.—New York L. Ins., etc., Co. 
Vv. Moyt, 161 .N. ¥. 1, 55 NE 299 [aff 
31 App. Div. 84, 52 ‘NYS 819]; Mul- 
doon v. Deline, 135 N. Y. 150, 31 NE 
1091 [aff 16 NYS apes 

Pa.—Means Shipporepure. 
Presb. Church, 3 Watts & S. 303. 

Wash, —Wardell v. Kings County 
Commercial Waterway Dist. No. 1, 80 
Wash. 495, 141 P 1045, 1047. 

[a] Theories deduced from a pre- 
sumed inadequacy of price, or a com- 
parison of the business talents of the 
vendor and vendee, even if properly 
in evidence, cannot defeat the plain 
and ordinary meaning of the lan- 
guage employed. Delogny v. David, 
12 La. Ann. 30. 

{b] In the absence of fraud or mis- 
take the intention must be ascer- 
tained from the instrument itself. 
Clarkson y. Allison, 5 KyL 58; Lex- 


1s. 


[18.0.J.] 261: 


the language of the deed is ambiguous, the court | 
may consider its origin and the sources of its deri- 
vation,*> all the attendant surrounding circum- 
stances or the existing state of facts, the situation 
of the parties and of the property or the condition 
or state of things granted at the time, the state of 
the country,*® the relationship of the parties,*? the 
state of the law at the date of the deed,** previous 
agreements which the deed is to carry into effect,*? 
the object to be subserved,®° the person by whom 
the deed is drawn,*! and generally all sources of in- 
quiry naturally suggested by the description,>? or 
which may have acted upon the minds of the parties, 


ington, etc., R. Co. v. Moore, 140 Ky. 
514, 181 SW 257. 


45. Abbott v. Abbott, 53 Me. 356. 
46. Cal.—Grennan v. McGregor, 78 
Cal. 258, 20 P 559; Sprague v. Ed- 


wards, 48 Cal. 
12 Cal. 148; 
Cale495: 

Colo.—Daum v. Conley, 27 Colo. 56, 
59 P 753. 

Conn.—Goodyear vy. Shanahan, 43 
be 204; Strong v. Benedict, 5 Conn. 

Ill.— Louisville, ete, R. Co. .v. 
Koelle, 104 Ill. 455; Batavia Mfg. Co. 
v. Newton Wagon Co., 91 IIl., 230; 
Hadden v. Shoutz, 15 Ill. 581; Doyle 
v. Teas, 5 Ill. 202. 

Ky.—Davis v. Hardin, 1 KyL 165. 

Me.—Proctor v. Maine Cent. R. Co., 
96 Me. 458, 52 A 933; Abbott v. Ab- 
bott, 53 Me. 356; Bradford v. Cressey, 


239; Stanley v. Green, 
Brannan v. Mesick, 10 


45 Me. 9. 
Mass.—Coogan v. Burling Mills, 
124 Mass. 390; Adams v. Frothing- 


ham, 3 Mass. 352, 3 AmD 151. 

N. H.—Winnipisseogee Lake Cot- 
ton, ete., Mfg. Co. v. Perley, 46 N. H. 
83; Lane v. Thompson, 43 N. H. 320; 
Richardson vy. Palmer, 38 N. H. 212. 

N. Y.—Chouteau v. Suydam, 21 
N. Y. 179; French v. Carhart, 1 N. Y. 
96, How. A. Cas. 40 [rev Lalor 17, 2 
NYLegObs 367]. 

Pa.—Cox v. Freedley, 33 Pa. 124, 75 
AmD 584; Snowden v. Cavenaugh, 10 
Kulp 1. 

S. C.—Collins v. Lemasters, 18 S. 
Cri. d4l, 

Va.—Allemong vy. Gray, 92 Va. 216, 
23 SE 298. 


Wash.—Sengfelder vy. Hill, 21 
Wash. 371, 58 P 250. 
Eng.—Roe v. Siddons, 22 Q. B. D. 


224; tty. -Gen,. v. Drummond, & :Cr& 

T2010, ZC. & Le 98; 1°Dr. & War. 
353; 3 ‘Dr. & War. 162; Sidebotham v. 
Knott, 26 L. T. Rep. N. S. 700; Baird 
v. Fortune, 4 Macq. H. L. 127. 

47. Miller v. Miller, 91 Kan. 1, 136 
P 953, LRA1915A 671, AnnCas1917A 
918; Davis v. Hardin, 1 KyL 165. 

48. Jefferson County Bd. of Hdu- 
eation v. Littrell, 173 Ky. 78, 1909 SW 
465; Hamlen vy. Keith, 171 Mass. 77, 
50 NE 462. 

49. Miller v. Mowers, 227 Ill. 392, 
81 NE 420; Muilins v. Taylor, 8 KyL 
531; Eckle v. Ryland, 256 Mo. 424, 165 
SW 1035 

50. Wilson vy. Marsee, 166 Ky. 
487, 179 SW 410; Friedman vy. Ender, 
116 NYS 461; Murphy v. Ahlberg, 
252 Pa. 267, 97 A 406. 

51. Hoysradt v. Delaware, etc., R. 
Co., 151 Fed. 321 [rev on other 
grounds 159 Fed. 383, 86 CCA 383 
(certiorari den 209 U. S. 551, 28 SCt 
761, 52 L. ed. rhe ery v. Bachus, 
195 Ala. 8, 70 26 

[a] Skillea Patieiinn. “where a 
deed is drawn by a skilled drafts- 
man, that fact may be taken into 
consideration in determining the sig- 
nificance to be given the presence or 
omission of particular words and 
provisions. Hoysradt v. Delaware, 
ete., R. Co., 151 Fed. 321 [rev_on 
other grounds 159 Fed. 383, 86 CCA 
883 (certiorari den 209 U. S. 551, 28 
SCt 761, 62 L. ed. 922)]. 

52. Tilton v. Flormann, 22 S. D. 
324, §33, 117 NW 377 [quot Cyc]; 
ory Hanh v. Hill, 21 Wash, 371, 58 
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are open to inquiry within the limits of the rules 
relating to parol evidence in such cases.5* 
connection it may be noted that a number of facts 
all pointing the same way may have an effect 
which no one of them would have had alone.** 
deed, however, must receive its construction as of 
its date and the date of its delivery, and not in 
Hence a grantor 
cannot by creating practical difficulties after he has 
made a grant that is free from them defeat the 
grant or influence its legal construction.*® 
Construction. 


the light of subsequent events.®® 


[§ 218] 8. Practical 

“For the sole purpose of finding 
and executing the real intention of 
the parties, the court will place it- 
self, as nearly as possible, 
position of the parties when the deed 
was executed, and consider all the 
surrounding circumstances, the situ- 
ation of the parties and the prop- 
erty, and in fact all sources of infor- 
mation naturally suggested by the 
description of the property in the 
conveyance, or which may have acted 
upon the minds of the parties.” Val- 
dez Bank vy, Von Gunther, 3 Alaska 
657. 

53. Cal—Los Angeles County ‘vy. 
Hannon, 159 Cal. 87, 42, 112 P 878, 
AnnCasi912B 1065 [quot Cyc]. 

Eng.—aAtty.-Gen. v. Drummond, 1 
Cc & Li. 2170, 2 C. & L. 98, 1 Dr. & War. 
353, 3 Dr. & War. 162. 


Can+—Polushie v. Zacklynski, 37 
Caan s. © 1 TT: 

Ont—Brady v. Sadler, 17 Ont. A. 
365 [allowing app 16 Ont. 49]. 


Deed as excluding parol or extrin- 
sic evidence generally see Evidence 
(17 Cye 613]. 

Limitations and exceptions to pa- 
rol evidence rule generally see Evi- 
dence [17 Cye 638]. 

54 Crocker y. Cotting, 166 Mass. 
188, 44 NE 214, 33 LRA 245. 

55. Lewman v. Owens, 132 Ga. 
484, 64 SE 544; Graves v. Fancher, 81 
7, 88 A 170 [aff 81 N. J 

2}. But see Piper v. 
True, 386 Cal. 606 (holding that, al- 
though events subsequent to the exe- 
cution of the deed are not ordinarily 
to be considered in construing the 
instrument, yet the rule does not ap- 
ply to expected acts of confirmation 
of a survey). 

56. Crane v. McMurtrie, (N. J.) 
78 A 170 [mod (Ch.) 68 A 892]. 

57. Cal—Grant v. Bannister, 160 
Cal. 774, 118 P.253; Mulford v. Le 
France, 26 Cal. 88. 

Ill.—Hollenbeck v. Hollenbeck, 232 
Th. 384, 83 NE 926. 

Ind.—Robertson v. Lieber, 56 Ind. 


ty 105 NE 66; Pea v. Pea, 35 Ind. 
Ky.— Wilson v. Marsee, 166 Ky. 
487, 179 SW 410; Bain v. Tye, 160 


Ky. 408, 169 SW 848; Creekmore v. 
Bryant, 158. Ky. 166, 164 SW 337; 
Shepard v. Browning, 156 Ky. 194, 
160 SW 950: Kamer v. Bryant, 103 
Ky. 723. 46 SW 14, 20 KyL 340. And 
see Huff v. Miniard, 73 SW 1036, 24 
KyL 2272; Oldham v. Armstrong, 7 
KyL 665, 674, 18 Ky. Op. 993. 

Me.—Oakland Woolen Co. y. Union 
Gas, ete.. Co., 101 Me. 198, 63 A 915; 
Bradford v. Cressey, 45 Me. 9. 

Mass.—Dakin v. Savage, 172 Mass. 
23, 51 NE 186; Lovejoy v. Lovett, 124 
Mass. 270; Stevenson v. Erskine, 99 
Mass. 367; Mann v, Dunham, 5 Gray 
511; Stone v. Clark, 1 Metc. 878, 35 
AmD 370; Cambridge v. Lexington, 
17 Pick, 222. And see Amory v, Am- 
herst College, 118 NE 983, 937 (hold- 
ing that “evidence of the construc- 
tion put upon deeds by the parties 
for a long period of time is entitled 
to weight”). 

Mich.—Hoag v. Place, 93 Mich. 450, 
538 NW 617, 18 LRA 39; Monfort v. 
Stevens, 68 Mich. 61, 35 NW 827. 

Minn.—Sandretto v. Wahlsten, 124 
Minn, 381, 144 NW 1089; Hamel v. 


in the! 


DEEDS 
In this 


The 


ous.5® 
Where a 


Minneapolis, ete., R. Co., 97 Minn, 334, 
107 NW 139. 

Miss.—Yazoo, ete., R. Co. v. Lake- 
boyd Tract. Co., 100 Miss. 281, 56 
S393. 

Mo.—Warne v. Sorge, 258 Mo. 162, 
167 SW 967; Blumenthal v. Blumen- 
thal, 251 Mo. 693, 158 SW 648; Wolfe 
vy. Dyer, 95 Mo. 545, 8 SW 551. 

Nev.—Carey v. Clark, 40 Nev. 151, 
161 P 713. 

N. H.—Winnipisseogee Lake Cot- 
on ete., Mfg. Co. v. Perley, 46 N. H. 
$3. 


N. Y—French v. Carhart, 1,_N. Y. 
96: Livingston v. Ten Broeck, 16 
Johns. 14, 8 AmD 287. 

Oh.—Creed v. Henkel, 18 Oh. Cir. 
Ct. ‘883, 9’ Oh:* Cir, Dee: 861. 


Okl.—Lowery v. Westheimer, 160 
P 496. 

Pa.—Collison v. Philadelphia Co., 
929 


233 Pa. 350, 82 A 474; Equitable Gas 
Co. v. Limegrover, 54 Pa. Super. 250; 


Airey v. Kunkle, 6 Pa. Dist. 1, 18 
Pa. Co. 620. 

Tex.—Altgelt v. Aue, (Civ. A.) 
198 SW 606; Marse vy. White, (Civ. 


A.) 189 SW 1027, 1029 [quot Cyc]; 
Pratt v. Townsend, (Civ. A.) 125 SW 
111, “115° [eit’ Cyc). 

Vt—vVermont Marble Co. v. East- 
man, 101 A 151. 

Wash.—Turner v. Creech, 58 Wash. 
439, 108 P 1084. 

W. Va.—King v. King, 92 SE 657; 
Collins v. Degler, 74 W. Va. 455, 82 
SE 265 (holding parol declarations 
and explanations inadmissible); Gib- 
ney v. Fitzsimmons, 45 W. Va. 334, 
32 SE 189. 

Eng.—Atty.-Gen. v. Drummond, 1 
Cle - Th 310-2 OM Sur 98! PF pre 
War. 353, $3 Dr. & War. 162. 

Ont—Hebner v. Williamson, 44 U. 
LOG Rae 3 See 

fa] Rule applies: (1) To acts of 
a grantee as showing the extent of 
estate conveyed, as in the case of 
a grant of a life estate and a quit- 
claim to heirs of the ancestor who 
conveyed it. Farnam v. Thomp- 
kins, 171 Tll. 519, 49 NE 568. (2) 
To a practical construction, given 
by the interested parties, which is 
consistent with the terms of the 
deed... Neff v. Pennsylvania R. Co., 
202 Pa. 371, 51 A 1088. (3) Where 
the acts are those of the parties le- 
gally and equitably interested. Da- 
kin v. Savage, 172 Mass. 23, 51 NE 
186. (4) Where the construction is 
evidenced by a second deed (Ring- 
rose v. Ringrose, 170 Pa. 593, 33 
A 129. See McCartney v. McCartney, 
(Tex, Civ.’ A.)°.58 .SW 388 [rev on 
other grounds 93 Tex. 359, 55 SW 
310], holding that a later deed 
might be admitted to show what wags 
intended to be passed by an earlier 
one. Compare Ranken v. Donovan, 
46 App. Div. 225, 61 NYS 542 [aff 
166 N. Y. 626 mem, 60 NE 1119 mem], 
holding that a grantor could not de- 
feat a deed by a subsequent convey- 
ance), (5) or agreement (Stautzen- 
berger v. Stautzenberger, (Tex. 
Suppl.) 17 SW 1046). (6) To usage 
of the parties under an ancient deed 
with equivocal words. McRoberts v. 
Bergman, 132 N. Y. 73, 30 NE 261 
[aff 11 NYS 108]; Livingston v. Ten 
Broeck, 16 Johns, (N. Y.) 14, 8 AmD 
287; Wheelock v. Moulton, 15 Vt. 
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deed is of doubtful meaning, or the language used 
is ambiguous, the construction given by the parties 
themselves, as elucidated by their conduct or ad- 
missions, will be deemed the true one, unless the 
contrary is shown.°* 
acted upon a particular construction, such con- 
struetion should be followed unless it is forbidden 
by some positive rule of law.®’ 
practical construction apples only when the lan- 
guage on its face is doubtful, uncertain, or ambigu- 
Further, in order that it may apply in a 
given case, it must appear that the particular con- 


So where all the parties have 


The rule as to 


519. (7) To acts and declarations 
as to the nature and use of the prop- 
erty. Pea v. Pea, 35 Ind. 387; Blais 
v. Clare, 207 Mass. 67, 92 NE 1009. 
(8) To a case of a particular use 
of the property for many years 
without objection. Kamer v. Bryant, 
103 Ky. 723, 46 SW 14, 20 KyL 340. 
(9) To a construction, put upon the 
deed for many years. Creed v. Hen- 
kel,"18" Oh; Cir. “Ct. 8835 9 Oh cin: 
Dec. 861. 

[b] Possession or acts of occu- 
pancy (1) without controversy, or 
coupled with acquiescence by the 
other party, constitute evidence of 
weight and effect. Jacoby v. Nich- 
ols, 62 SW 734, 23 KyL 205; Kings- 
land v. New York, 45 Hun 198, 9 
NYSt 768 [aff 110 N. Y. 569, 18 NE 
435]; Quebec v. North Shore R. Co., 
27 Can. S. C. 102.. See Murray vy. 
Weston, 23 App. Div. 623, 51 NYS 
1006 (where a substantially like rule 
Was applied to restrictions in a 
deed). (2) Thus, where a father 
conveyed land to his daughter by 
deed duly executed and delivered, 
the facts that the grantor retained 
possession, paid the insurance and 
taxes, and leased the _ property 
showed that the deed was not in- 
tended to,,;take effect until after his 


death. Craig v. Rupcke, 274 Ill. 626, 
113 NE 928. 
{c] While subsequent acts or 


communications may not be evidence 
to determine the meaning, yet they 
may evidence existing facts mate- 
rial to construction. Monro v. Tay- 
lor, 8 Hare 51, 32 EngCh 51, 68 Re- 


print 269 [aff 3 Macn. & G. 718, 49 
EngCh 548, 42 Reprint 434]. 
58. Hawaii—Nahaolelua v. Heen, 


20 Hawaii 613, 615 [cit Cyc]. 
Iowa.—Hyde Park Iny. Co. v. Glen- 
wood Coal Co., 170 Iowa 593, 153 
NW 181. 
Ky.—Oldham vy. Armstrong, 7 KyL 
665, 674, 13 Ky. Op. 993. 
Mass.—Dakin v. Savage, 172 Mass. 
23, 51 NE 186. 
S. D.—Tilton v. Flormann, 22 S. D. 
324, 333, 127 NW 3877 [quot Cyc]. 
Tex.—Marse v. White, (Civ. <A.) 
189 SW 1027, 1029 [quot Cyc]. 
Can.—Cliche v. Roy, 39 Can. S.C. 
244; Quebec v. North Shore R. Co., 
27 Can... S. “C. 102: 
59. Ala—Hall v. Long, 74 S 56; 
Dunn v. Mobile Bank, 2 Ala. 152. 


Cal.— Wood v. Mandrilla, 167 Cal. 
607, 140° P 279. 
Wallace, 69 


Conn.—Botsford  v. 
Conn. 263, 37 A 902. 

Ind.—Newpoint Lodge No. 255 F. 
& A. M. v. Newpoint School Town, 
138 Ind. 141, 37 NE 650. 

Ky.—Fisher v. Hall, 63 SW 287, 
23 KyL 405. 

Me.—Oakland Woolen Co. y. Union 
Gas, ete, Co., 101 \Me. 198," 63° A 
915; Mitchell v. Smith, 67 Me. 338. 
aan Y—Hill v. Priestly, 52 N..Y. 


W. Va.—Ailes v. Hallam, 69 W. 
Va. 305, 71 SE 273, 276. 

Wis.—Kruse v. Koelzer, 124 Wis. 
536, 102 NW 1072. 

See Adams v. Warner, 23 Vt. 395 
(holding that resort may be had, 
where the terms are equivocal, to 
evidence of the declarations and 
claims of right of the party under 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


all 
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struction was participated in by all the parties in 
So the construction placed on a deed 
by the grantor after its execution is not material 
A party by failing to object 
cannot be held to have placed a practical construe- 
tion upon a deed which will enlarge his rights.®* 
And a grantee in a deed who attempts to procure 
a new deed from the grantor because of a doubt 


interest.°° 


in its interpretation.*! 


the deed and those from whom he 
claims title, and even though such 
evidence is received where the terms 
are not equivocal, it is not error 
where no use is made of it except as 
a guide for the court). 

“The words of a written instru- 
ment must be construed according to 
their natural meaning, and it appears 
to me that no amount of acting by 
the parties can alter or qualify words 
which are plain and unambiguous, 
So far as I am aware, no principle 
has ever been more universally or 
rigorously insisted upon than that 
written instruments, if they are 
plain and unambiguous must be con- 
strued according to the plain and 
unambiguous language of the instru- 
ment itself.’ Per Halsbury, L. C., 
in North-Eastern R. Co. v. Hastings, 
[1900] A. C 260, 263. 


[a] Relief of parties as to the 
effect of a deed cannot add to or 
diminish its legal import and oper- 
eae Furbush v. Goodwin, 25 N. H. 
425. 

{b] Party not bound by his own 
construction.—Hutchins v. Dixon, 11 
Md. 29. 

60. Nahaolelua v. Heen, 20 Ha- 


waii 613; Dillard v. Jefferies, 118 Va. 
81, 86 SE 844. 

[a] “The grantee of the life es- 
tate, could not place a construction 
upon this deed which would bind his 
remaindermen. His construction is 
only persuasive authority, and does 
not estop the remaindermen from 
setting up a different estate or title 
from what he thought they took un- 
der the deed.” Warne vy. Sorge, 258 
Mo. 162, 170, 167 SW 967. 

[b] “Acts of a later owner, long 
after the deed to be construed, with 
a purpose which may have been far 
different, shed no light upon the 
interpretation of doubtful language 
in that deed.” Hurd v. General 
Electric Co., 215 Mass. 358, 361, 102 
NE 444. 


61. Church v. Moody, 98 S. C. 284, 
83 SE 428. 
62. Fullagar v. Stockdale, 138 


Mich. 368, 101 NW 576. 

{a] Thus, a deed to William G, 
Harriet G, and the heirs of Harriet 
G did not receive a practical con- 
struction as conferring an estate by 
entirety on said William G and Har- 
riet G, who were husband and wife, 
by reason of the fact that one of 
the heirs of Harriet did not during 
her lifetime object to her occupancy 
of the premises. Fullagar vy. Stock- 
dale, 188 Mich. 363, 101. NW. 576. 

63. Kentucky Diamond Min., etc., 
Co. v. Kentucky Transvaal Diamond 
Co., 141 Ky. 97, 132 SW 397, Ann 
Cas1912C 417. 

64 U. S.—United Thacker Coal 
Co. v. Red Jacket, Jr., Coal Co., 232 
Fed. 49, 146 CCA 241. 

Ala.—Alabama Corn Mills Co. y. 
Mobile Docks Co., 75 S 574; Vizard 
v. Robinson, 181 Ala. 349, 61 S 959; 
Vandegrift v. Shortridge, 181 Ala. 
275, 61 S 897; Jacobs vy. Roach, 161 
Ala. 201, 49 S 576; Dickson v. Van 
Hoose, 157 Ala, 459, 47 S .718,°19 
LRANS 719; McCombs v. Stephen- 
son, 154 Ala. 109, 116, 44 S 867 [cit 
Cyc]. 

Alaska.—Valdez Bank v. Von 
Gunther, 3 Alaska 657. 

Ark.—Jenkins v. Ellis, 111 Ark. 
220, 163 SW 524; Brawley v. Cope- 
lin, 106 Ark, 256, 1538 SW 101. 

Gal. —Younger v. Moore, 155 Cal. 
767, 108 P 221; Orena.v. Newlove, 
153° Cal. 136, 94 P 628; Walsh v. 
Abbott, 145 Cal. 285, 78 P 715, 104 


‘ Py: 
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a ae 38; Salmon v. Wilson, 41 Cal. 
595. 

Colo.—Brown v. State, 5 Colo, 496. 

Conn.—Sweeney v. Landers, 80 
Conn. 575, 69 A 566; Bushnell v. 
Salisbury Ore Bed. 31 Conn. 150. 

Ill.—Alton v. Illinois Transp. Co., 
12 Ill 38, 52 AmD 479; Middleton 
v. Pritchard, 4 Ill. 510, 38 AmD 112; 
Adcoek v. Home Mut. Bldg. Loan 
Assoec., 148 Ill. A. 514; Chicago, ete., 
R. ,Co. v. Hogan, 105 Ill. A. 136 [aff 
Hogan v. Chicago, ete. R. Co., 208 
Ill. 161, 69 NE 853]. 

p ind.— Davenport v. Gwilliams, vite 
Ind. 142, 31 NE 790, 22 LRA 24 
Scott v. Michael, 129 Ind. 250, 2g 
NE 546; Locke v. White, 89 Ind. 
492; Hunt v. Francis, 5 Ind. 302; 
Robertson v. Lieber, 56 Ind. A. 152, 
105 NE 66. 

Iowa.—Shaull v. Shaull, 166 NW 
801; Weaver v. Osborne, 154 Iowa 
10, 184 NW 108, 107, 88 LRANS 706 
[cit Cyc]; Marshall v. McLean, 3 
Greene 363. 

Ky.—Land v. Land, 172 Ky. 145, 
189 SW 1; Pratt v. Boggs, 171 Ky. 106, 
186 SW 901, 172 Ky. 150, 188 SW 1086: 
Bain v. Tye, 160 Ky. 408, 169 SW 
848; Kentucky Diamond Min., ete., 
Co. v. Kentucky Transvaal Diamond 
Co., 141 Ky. 97, 182 SW 397, AnnCas 
1912C 417; Hunt v. Hunt, 119 Ky. 
39, 82 SW 998, 26 KyL 973, 68 LRA 
180, 7 AnnCas 788; Gross v. Houchin, 
6 KyL 442; Gross v. Houchin, 6 Kyl 
439, 13 Ky. Op. 188. 

Me.—Chapman v. Hamblet, 100 Me. 
454, 62 A 215; Winslow v. Patten, 34 
Me. 25. 

Mass.—American Unitarian Assoc. 
v. Minot, 185 Mass. 589, 71 NE 551; 
Palmer v. Evangelical Baptist Benev., 
ete., Soc., 166 Mass. 1438, 48 NE 1028; 
Morse v. Marshall, 13 Allen 288; 
Simonds v. Wellington, 10 Cush. 313; 
Saltonstall v. Boston Pier, ete, 7 
Cush. 195; Johnson v. Jordan, 2 
Mete. 234, 37 AmD 85; Ashley v. 
Pease, 18 Pick. 268; Cutler v. Tufts, 
3 Pick. 272; Watson v. Boylston, 5 
Mass. 411; Worthington v. Hylyer, 
4 Mass. 196; Adams v. Frothingham, 
3 Mass. 361, 3 AmD 151. 

Miss.—Yazoo, ete., R. Co. v. Lake- 
view Tract. Co., 100 Miss. 281, 56 S 
393;, Soria. v. Harrison County, 96 
Miss. 109, 50 S 4438. 

Mo.—Grooms v. Morrison, 249 Mo. 
544, 155 SW 4380; Mott v. Morris, 249 
Mo. 1387, 155 SW 434; Linville. v. 
Greer, 165 Mo. 380, 65 SW 579; Bray 
v. cH 101 Mo. 331, 13 SW 957. 

H.—-Clough v. Bowman, 15 
N. Ni 504; Cocheco Mfg. Co. v. Whit- 
tier, 10 N. H. 305. 

N. J.—Dunn v. English, 23 N. J. 
L. 126; Crane v. MceMurtrie, 78 A 170 
{mod (Ch.) 68 A 892]. 

N. Y.—Allerton v. New York, etce., 
R. .Co., 199 N. Y. 489, 938: NB 270; 
Clute v. New York Cent., etc., R. Co., 
120 N. Y. 267, 24 NE 317 [aff 5 NYSt 
117]; In re Ladue, 118 N. Y. 218, 23 
NE 465 [rev 54 N. Y. Super 528]; 
Peo. v. Storms, 97 N. Y. 364; Lang- 
don y. New York, 93 N. ¥. 129 [aff 
28 Hun 158, 16 NYWklyDig ate 
Saunders v. Hanes, 44 N. Y. 353 
Gaylord vy. Barnes, 128 App. Div. 810, 
113 NYS 605; Inter City Realty Co. 
v. Newman, 128 App. Div. 195, 112 
NYS 481; In re Buffalo, 65 Misc. 
636, 120 NYS 611; Van Winkle v. 
Van Winkle, 39 Misc. 593, 80 NYS 


612; Jackson v. Hudson, 3 Johns. 
STs 3 AmD 500. 

N. C.—Carolina, Gifs R. Co. v. Car+ 
penter, 165 N. 465, 81 SE 682;, 


Outlaw v. Gray, 163 N.C. 325, 79 SE 
676. 
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as to the meaning of the original deed does not 
lose any rights granted by the original deed.** 

[§ 219] 9. Strict Construction against Grantor. 
In case of ambiguity in a deed, or where it admits 
of two constructions, it will, according to the great 
weight of authority, 
against the grantor, or most favorably to the 
grantee,** and this has been held especially true 


be construed most strongly 


Okl.—Lowery v. Westheimer, 160 
P 496; Edwards v. Brusha, 18 Okl. 
234, 90 P 727. 

p Or—Kerr v. Duvall, 62 Or. 670, 125 
83 
Pa.—Collison v. Philadelphia Co., 

233 Pa. 350, 82 A 474; Beeson v. Pat- 

terson, 36 Pa. 24. 

R. I.—First Baptist Soa. v. Weth- 
erell, 34 R. 1.°155, ‘82°A* 1061. 

S. C.—Foy v. Neal, 33 s CULL Hb 
poy v. Briggs, 9 S. Cid 98, 12 AmD 


Tex.—Arden v. Boone, (Civ. A.) 187 
SW 995; Crawford v. Spruill, (Civ. 
A.) 187 SW 361; Standtfer v. Mil- 
ler, (Civ. A.) 182 SW 1149; Beaton 
v. Fussell, (Civ. A.) 166 SW 458; 
pees v. Haile, (Civ. A.) 162 SW 

Vt.—Huntley y. Houghton, 85 Vt. 
ant agi A 452; Mills v. Catlin, 22 


Va.—Forest View Land Co. v. At- 
lantic Coast Line R. Co., 120 Va. 348, 
91 SE 198; Bradley v. Virginia R., 
ete, Co. 118 Va. 233, 87 SE 721; 
Bridgewater Milling Corp. v. Freder- 
icksburg Power Co., 116 Va. 333,. 82 
SE 173, AnnCasi916D 1027; Stephen 
Putney Shoe Co. vy. Richmona, ete., 
R.Co., 116 Va. 211, 81 SH 93; Carpen- 
ter v. Camp Mtg. Co., 112 Va. 300, 
71 SE 559; South, ete, R. Co. v. 
Mann, 108 Va. 557, 62 SE 354; Wilson 
Hable lee a 102 Va. 631, 47 SE 


Wash.—Healy v. Everett, ete., Val- 
ley Tract. Co., 78 Wash. 628, 139° P 
609; Golden v. Pilchuck Tribe No. 42 
I. O. R. M., 71 Wash. 581, 129 P 93, 
95 [quot Cyc]; Cook vy. Hensler, 57 
Wash. 392, 107 P 178; Maxwell v. 
Harper, 51 Wash. 351, 98 P 756. 

W. Va.—Paxton v. Benedum-Trees 
Oil Co., 94 SE 472; Deer Creek Lum- 
Box Co. v. Sheets, 75 W. Va. 21, 88 SE 

Eng.—Vinecent v. Spicer, 22 Beay. 
380, 52 Reprint 1154. See also Tay- 
lor v. Liverpool, ete., Steam Co., L. R. 
9 Q. B. 546, 24 ERC 352; Bullen v. 
Denning, 5 B. & C. 842) 11 ECL 705, 
108 Reprint 313; Doe v. Dixon, 9 
East 15, 103 Reprint 478; Doe v. Wil- 
liams, 1 H. Bl. 25, 126 Reprint 16. 

Ont.—Hyatt v. Mills, 20 Ont. 351; 
wien v. Jackson, 10 Ont. 470. 

[a] Reasons for rule—(1) “A 
deed is to be construed against the 
grantor, rather than against the 
grantee because the grantor selects 
his own words.” Kentucky Diamond 
Min., ete., Co. v. Kentucky Transvaal 
Diamond Co., 141 Ky. 97, 1382 SW 
397, AnnCas1912C 417. (2) “The rea- 
son given for this rule in Cruise, Dig. 
tit. 32, ec 20, § 138, is ‘that the prin- 
eiple of self-interest will make men 
sufficiently careful not to prejudice 
themselves by using words of too 
extensive a meaning, and all manner 
of deceit is hereby avoided in deeds; 
for men would always affect ambigu- 
ous expressions if they were after- 
wards at liberty to put their own 
construction on ‘them.’ To the same 
effect is Shep. Touch, 87.” Crane v. 
MeMurtrie, (N. J.) 78 A 170, 172. 

(b] A deed of bargain and sale 
mo a valuable consideration must be 
construed most strongly against the 
grantor. Vizard v. Robinson, 181 Ala. 
349, 61 S 959; Dickson v. Van Hoose, 
ae Ala. 459, 47 S 718, 19 LRANS 


te Indentures as well as deeds 
poll are within the rule. Biddle vy. 
Wanderenien 26 Mo. 500. 

{d] If the grantor’s intention can- 
not be ascertained, the deed should 
be construed in favor of the grantee. 
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where the grantor is a practicing lawyer.®> The 
rule, however, is subservient to the ascertained in- 
tention of the parties,*® and is to be modified by 
the rule requiring effect to be given every word 
so far as possible,®? nor is it to be applied or in- 
yoked until all other rules of construction fail.®§ 
And it has been declared to be of doubtful pro- 
priety,®® its value seriously affected,’° and it has 
even been said that it has no application at the 
present time.7! Further, it cannot be resorted to 
in the absence of ambiguity or uncertainty,’? and, 
in order to permit resort to it, uncertainty or doubt 
must not unnecessarily be introduced or raised." 
It is a rule governing controversies between grantor 
and grantee, and has no application when the dis- 
pute occurs between parties claiming under the 
same conveyance.** 

Mutual language. Where the deed is in reality 
the language of both parties,’®> as where it is in 
the form of an indenture signed by both parties 
and following the wording of a prior contract 
agreed to by them,’® its language is equally binding 
upon grantor and grantee. Further it has been held 
that the rule that a deed must be construed most 
strongly against the grantor does not prevail where 
the terms of the deed are ambiguous, and it is al- 
leved that the parties to the deed used the language 
in a permissible, but special, sense.7* 

Civil law doctrines. The Civil Codes based upon 
the Code Napoleon ** usually provide that in ease of 


Lincoln v. Wilder, 29 Me. 169. 

[e] Where wrong results, the con- 
struction is against the person using 
the words. Rodger v. Court 


49 L. ed. 836]. 
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Cliffs Co., 134 Mich. 264, 96 NW 468 
[app dism 197 U. S. 4638, 25 SCt 474, 

Mo.—Biddle v. Vandeventer, 26 Mo. 
500; Bernero v. McFarland Real Est. 
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doubt a contract is to be construed in favor of 
the person who has contracted the obligation,*® and 
upon this principle an ambiguity in a deed as to 
the property sold has been construed in favor of 
the vendor,®° 

[§ 220] 10. RecitalsS‘—a. In General. The 
recital of an agreement in a deed is in law equiv- 
alent to an agreement made by the deed.S? But 
where a deed reciting the execution of a contract 
by the grantor is, for failure to deliver, not binding 
on the grantor, the statements in the deed are of 
no force or effect,$* and mere recitals can have no 
effect as a conveyance.s* A recital of the execu- 
tion of an instrument imports both a making and 
a delivery..° The mere fact that a deed recites 
that it is given to supply a defect in a former deed 
will not render it inadmissible in evidence without 
produetion of such deed.®® 

Effect as evidence.’ Recitals in deeds are usu- 
ally considered, as concerns their effect as between 
parties and privies, with relation to the doctrine of 
estoppel, the principle being that a person who 
admits the existence of a fact or deed either by 
reciting it in an instrument executed by him or by 
acting under such instrument will not be permitted 
to deny its existence.SS In some cases, however, 
the effect of recitals has been considered as a mere 
matter of evidence, without consideration of their 
effeet as constituting an estoppel.s® In such eases 
they have been variously held to constitute evi- 


the maxim, If, on the other hand, we 
cannot find out its meaning, then the 
instrument is void for uncertainty, 
and in that case it may be said, that 
the instrument is construed in favor 


oN onan dewearis, © KR. 2°8B 

Construction of: 

Description’ see infra §§ 242-277. 
Exception or reservation see infra §$§ 
~ 346-366. 

65. Brawley v. Copelin, 106 Ark. 
256, 153 SW 101; Clute v. New York 
Cent.; ete., R. Co. 120 N. ¥. 267, 24 
NE. 317 [aff 5 NYSt 117]. 

66. Altman v. McBride, 35 S. C. L. 
208; Golden v. Pilchuck Tribe No. 42 
I. O,. R. M.,. 71, Wash. 581, °129°P 93, 
95 [quot Cye]. 

“Tt may be freely admitted that 
this rule does not apply where a dif- 
ferent construction is made neces- 
sary by the context, or where to ap- 
ply it would be to work a wrong, 
and also that contemporaneous cir- 
cumstances may lead to its rejec- 
tion.” Crane v. McMurtrie, (N. J.) 
78 A 170,.172. 

“This rule cannot be invoked to 
defeat the intent of the grantor fair- 
ly gathered from the four corners of 
the instrument. Resort to this rule 
will only be had when other rules 
of construction fail. Swan v. More- 
house, 6 D. C. 228. Deeds are con- 
tracts, and, when courts can ascer- 
tain from the deed itself the intent 
of the grantor, the deed will be 
construed so as to give that intent 
effect; and that intent will be ecar- 
ried out ‘as the mass of mankind 
would view it,’ and not in accord with 
the technical definition of the words. 
A dispute raised between the parties 
as to the meaning of the language of 
an instrument does not itself create 
a doubt so as to admit the applica- 
tion of the rule defendants invoke.” 
Negaunee Iron Co. v. Iron Cliffs Co., 
134 Mich. 264, 279, #6 NW 468 [app 
dism 197. U. S. 4638, 25 SCt 474, 49 


L. ed, 836]. 

67., Patching v. Dubbins, 2 Hq. 
Rep. a 

68. D. C.—Swan v. Morenouse, 6 
D.C.) 225. 


Mass.—Boston y. Richardson, 13 
Allen 146. 
Mich.—Negaunee Iron Co. v. Iron 


.see how that maxim’ 


Co., 1384 Mo. A. 290, 114 SW 581. 

R. 1—Gaddes v. Pawtucket Inst., 
83 R. I. 177, 80 A 415, AnnCas1912B 
407. 

Wash.—Golden v. Pilchuck Tribe 
No. 42 1. O. R. M., 71 Wash, 581, 129 
P 93, 95 [quot Cyc]. 

W. Va.—Griffin v. Fairmont Coal 
Co., 59 W. Va. 480, 58 SE 24, 
LRANS 1115. 


See Lindus v. Melrose, 3 H. & N. 
177, 157 Reprint 434. 
69. Swan v. Morehouse, 6 D. C. 


225. 

70. Hoge’s App., 22 Pa. 479. 

71. Taylor v. St. Helens Corp., 6 
Ch. D. 264; Barthel v. Scotten, 24 
Can. S. C. 367. See Corbett v. Harp- 
er, 5 Ont. 93, 95 (where the court 
said: “The once often-applied 
maxim, that deeds are to be read 
most strongly against the grantor, 
has not much applicability to this 
instrument, in which both parties ap- 
pear as grantors, and in which both 
enter into covenants relating to the 
timbér. Even in ordinary cases of 
obscurity and ambiguity one would 
hesitate to apply that rule of con- 
struction as a means of solution after 
the language of Jessel, M. R., in Tay- 
lor v. St. Helens Corp., 6 Ch. D. 270. 
The proper modern canon of con- 
struction is there thus enunciated, 
‘the true rule... is to construe the 
language of the instrument accord- 
ing to its ordinary meaning, giving 
the technical terms their technical 
meaning unless we find a context 
such as to convinee the mind that 
the ordinary rules of construction 
which would be applied to the orig- 
inal expressions standing alone 
ought not to be applied. . .. I do not 
(the ancient 
maxim of reading a grant most 
strongly against the grantor) ‘can be 
considered as having any force at the 
present day. The rule is, to find out 
the meaning of the instrument, ac- 
cording to the ordinary and proper 
rules of construction. If we can thus 
find out its meaning, we do not want 


of the grantor, for the grant is an- 
nulled’"’),, 

72. White v. Bailey, 65 W. Va. 
573, 64 SE 1019, 23 LRANS 232; Grif- 
fin v. Fairmont Coal Co., 59 W. Va. 
480, 538 SE 24, 2 LRANS 1115. 

73. White v. Bailey, 65 W. Va. 
573, 64 SE 1019, 28 LRANS 232. 

“The ambiguity which calls into 
effect this rule, must be, according 
to all the authorities, one which will 
not. yield to any other treatment, one 
which, like Banquo’s ghost, will not 
down at the bidding of any other 
rule. It must be an obstruction 
which defies crow-bar, pick and 
shovel, sledge and stone wedges, drill, 
black powder, and dynamite, and re- 
quires, for its demolition, the vol- 
ecanie action of nitro-glycerine.” 
Griffin vy. Fairmont Coal Co., 59 W. 
Be 480, 540, 58 SE 24, 2 LRANS 
mae Coleman v. Beach, 97 N. Y. 


75. Union Water Power Co. vy. 
Lewiston, 101 Me. 564, 65 A 67. 

. Union Water Power Co. v. 
Lewiston, 101 Me. 564, 65 A 67. 

77. West v. Hermann, 47 Tex. Civ. 
A. 131, 104 SW 428. 

78. See arts 1602, 1707. 

79. See Que. Civ. Code art 1019. 
Quebec v, North Shore R. Co., 
27 Can. SiG! 102. 

81. Reference to recitals to aid 
construction see infra § 228. 

82. Commonwealth Bank vy. Vance, 
4 Litt. (Ky.) 168; Ball v. Hancock, 
82 Ky. 107, 56 KyL 883. 

83. Dohmen vy. Schlief, 179 Mo. 
593, 78 SW 799. 

84. Fewell v. Kinsella, (Tex. Civ. 
A.) 144 SW 1174. 

85. Bagley v. MeMickle, 9 Cal. 430. 
wien Boyce vy. Stambaugh, 34 Mich. 

87. Matters as to which deed can- 
not be contradicted by parol see Evi- 
sons Ne ener X 

5 stoppel by deed see Estoppel 
[16 Cye 685]. ai 
89. See cases infra notes 90-97. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dence of the facts stated, which, 


dicted; is to be taken as true,®° to be evidence gen- 
erally without being conclusive of the facts,°+ or to 
be taken as prima facie true,°? or obligatory as 
full proof of an authentic act,®° or raise a presump- 
Particular recitals 
have also been held not evidence of the facts 
A recital in a deed against the interest 


tion of the truth as stated. 


stated.®® 
of the grantor may be taken as 


him in behalf of a party who does not claim under 
the deed,®°° but recitals in favor of such grantor 


do not have the same foree.®* 
[§ 221] b. 
eral. 


90. Demeyer v. Legg, 
(N. Y.) 14; Merriman y. Blalack, 56|* 
Tex. Civ. A. 594, 121 SW 552; Haney 
v. Gartin, 51 Tex. Civ. A. 577, 113 SW 
166. See Wilson v. Snow, 35 App. 
(D. C.) 562 (recital that grantor had 
qualified as testatrix). 

{a] Thus, a recital in a deed, con- 
veying jand devised to “Mary EB. 
Newlin,” that the grantor, “Mary E. 
Kurtz” was formerly “Mary E. New- 
lin” is, in the absence of controvert- 
ing evidence, conclusive on the issue 
of the identity of the grantor. Haney 


¥erGartin, 61; Tex. CivoeA., 577, 5113 
Sw 166. 
91. Champlain, etc., R. Co. v. Val- 


entine, 19 Barb. (N. Y.) 484; Bulley 
v. Bulley, L. R. 9 Ch. 739; Neale v. 
Winter, 9 U. C. C. P. 394. See Bill- 
ings v. McKenzie, 87 Conn. 617, 89 A 
344 (holding recitals sufficient to 
show existence and location of 
street). 

92. Ala.—Williamson y. Mayer, 
117 Ala. 253, 23.S 3. 

N. M.—Cleveland v. Bateman, 21 
N. ee 675, 158 P 648, 651 [cit Cyc]. 

enn.—Rucker v. Hyde, 118 Tenn. 
358, 365, 100 SW 739 [cit Cyc]- 

Va.—Harman v. Stearns, 95 Va. 
58, 27 SE 601. 

Eng.—Edwards v. Brown, 1 Cromp. 
-& J. 307, 148 Reprint 1436, 3 Y. & J. 
423, 148 Reprint 1244; Hutchinson vy. 
Collier, 27 U. C. C. P. 249; Nesbitt 
WV. Rice, 14. U...C.C PR. 409. 

[a] Age of a deed, when accom- 
panied by possession, makes its re- 
citals prima facie evidence against 
persons claiming title under the 
grantor prior to such deed. James 
v. Letzler, 8 Watts & S. (Pa.) 192. 

93. Kerwin v. Hibernia Ins. Co., 
28 La, Ann. 312. 

94. Mumford vy. Wardwell, 6 Wall. 
(U. S.) 423, 18 L. ed. 756; Steele v. 
Jackson, 140 Ky. 821, 131 SW 1032; 
Boagni v. Pacific Impr. Co., 111 La. 
1063, 36 S 129; McGrath v. Norcross, 
78 N: J. Hig... 120, -79. A’ 85 Laff $2 
N. J. Eq. 367, 91 A 1069]. 

{a] MTllustrations—(1) Where a 
deed from the original patentee of 
land recites that it was made by 
all his heirs and possession has been 
had by the grantee and those claim- 
ing under him for sixty years without 
claim being made by or under any 
of such heirs, it must be presumed 
that all the heirs joined. Steele v. 
Jackson, 140 Ky. 821, 131 SW 1032. 
(2) Where a second act of transfer 
in a title was in notarial form, by 
which the heirs declared that they 
were the heirs of the original owner, 
and many years have elapsed since 
its execution, it gives rise to the 
presumption that the declaration of 
the heirs is in accordance with the 
facts. Boagni v. Pacific Impr. Co., 
111 La. 1063, 36 S 129. 

95. Iowa.—Soukup vy. Union Inv. 
Co., 84 Iowa 448, 51 NW 167, 35 
AmSR 317; Ross v. Loomis, 64 Iowa 
432, 20 NW 749; Costello v. Burke, 
63 Iowa 361, 19 NW 247. 

Mass.—Pettingill v. Porter, 8 Allen 

\ ts 


. 


Of Consideration **—(1) In Gen- 
A consideration for a deed is implied °° from 
the words ‘‘sold,’’ ete., in the recital,t and the re- 
cital of a consideration in a deed constitutes a 
sufficient prima facie agreement on the part of 


18 Barb.) 1, 85 AmD 674. 
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being uncontra- 


lie.? 


true as against 


[§ 222] (2) 


Holton, 104 Mich. 
Sherman, 56 Miss. 


Mich.—Wolf v. 
107, 62 NW 174. 

a aah: v. 

N. C.—Crump v. Thompson, 31 
NAC! 3491. 

Pa.—Watson v. Cregg, 10 Watts 
289, 36 AmD 176; Smith v. Webster, 
2 Watts 478. 


Tenn.—Swainson v. Scott, 111 
Tenn. 140, 76 SW_909. 
Tex.—Uvalde County v. Oppen- 


pelmers Hseexs Civas AssU37, 1215) .5°W 

W. Va.—Rowland Land Co. v. Bar- 
rett, 70 W. Va. 703, 75 SE 57; Hagan 
v. Holderby, 62 W. Va. 106, 57 SE 
289, 125 AmSR 960. 
og une .—Kelly v. Power, 2 Ball & B. 

N. B.—Johnson v. palnan a N. B. 
52; Hovey v. Long, 33 N. 4 

[a] Tllustrations.—it Thies been 
held that recitals are not evidence: 
(1) Of the contents of a deed. Kelly 
v. Power, 2 Ball & B. 236. (2) Of 
the existence of a release so as to 
bind the vendee, of land covered 
thereby, to pay the purchase money. 
Smith v. Webster, 2 Watts (Pa.) 
478. (3) That the land had before 
been granted. Crump v. Thompson, 
31 N. C. 491; Swainson v. Scott, 111 
Tenn, 140, 76 SW 909. (4) As to the 
ownership and boundaries of land 
against one claiming a right of way 
over adjoining lands. Pettingill v. 
Porter, 8 Allen (Mass.) 1, 85 AmD 
671. 6) As to heirship. Ross v. 
Loomis, 64 Iowa 432, 20 NW _ 749; 
Costello v. Burke, 63 Iowa 361, 19 
NW 247; Jones v. Sherman, 56 Miss. 
559; Watson v. Gregg, 10 Watts (Pa.) 
289, 36 AmD 176; Hovey v. Long, 33 
N. B. 462; Wolf v. Holton, 104 Mich. 
107, 62 NW 174. (6) That one is a 
widow and heir. Soukup v. Union 
Inv. Co., 84 Iowa 448, 51 NW 167, 
35 AmSR 317. (7) Of authority to 
sell and convey. Rowland Land Co. 
v. Barrett, 70 W. Va. 703, 75 SE 57, 
Hagan v. Holderby, 62 W. Va. 106, 57 
SE 289, 125 AmSR 960. (8) Of title. 
Hovey v- Long, 33 N. B. 462. (9) A 
recital in a deed that a town was laid 
off on the land merely shows that the 
parties understood that the land cov- 
ered the townsite, and was not evi- 
dence of that fact. Uvalde County 
v. Oppenheimer, 53 Tex. Civ. A. 137, 
115 SW 904. (10) A_ recital that 
lands were duly advertised and sold 
is not proof that license to sell was 
properly le ae Johnson v. Calnan, 


38 N. B. 
elt in unregistered instru- 


(b] 
ments cannot affect title. oa) Boia 
“¢ Binn. 


v. McLean, 12 U. C. Q. B. 
96. Stoever v. Whitman, 

(Pa.) 416; Caledonia County Gram- 
mar School v. Kent, 84 Vt. 1, 77 A 
877 (holding that recitals in’ deeds 
are evidence in favor of strangers 
as admissions, not only against the 
parties to the deed, but against those 


claiming under them). ' 
97. Stoever vy. Whitman, 6 Binn. 


+2 AmD 474; 


213. 


[18 ©. J:] 260. 


the grantee who aceepts the deed to pay such con- 
sideration, for the recovery of which an action will 
But the mere fact that a deed recites a cer- 
tain consideration does not in itself give rise to any 
implied obligation to pay the grantor, 
tate, the difference between the amount specifically 
agreed to be paid and the amount named as a con- 
sideration in the deed.® 
grant to the party making a voluntary grant or 
donation precludes its being revocable by any ex 
parte act of the grantor, for any of the causes which 
warrant the revocation of a gratuitous donation.* 


or his es- 


A benefit expressed in the 


As Evidence. The recital of a 


consideration is prima facie proof of the payment 
of a valuable one,® and, if the consideration is ex- 
pressed in dollars, that amount will be presumed 
to be the agreed value of the property and the 


(Pa.) 416. 
98. Necessity of: 

Payment of consideration stated see 
supra § 48. 


lieaet of consideration see supra § 


99. Brown v. Chambersburg Bank, 
3 Pa. 187. See also supra § 42. 
[a] Words “value received” im- 


port a consideration sufficient to raise 
ause. Jackson y. Alexander, 3 Johns. 
(N. Y.) 484, 3 AmD 517. 

1. Reaves v. Ore Knob Copper Co., 
74 N. C.. 593. 

[a] That a price is paid as a con- 
sideration for a transfer is implied 
from a recital that the grantor has 
sold to the grantee certain iets 
De Merle v. Mathews, 26 Cal. 455. 


2. Maxwell v. McCall, 145 Iowa 
687, 124 NW 760. 

3. McGiverin v. Keefe, 130 Iowa 
97, 106 NW 369. 
mug Fazende v. Morgan, 31 La. Ann. 

5. Ark.—Jones v. Ainell, 123 Ark. 
532, 186 SW 65; Morton v. Morton, 82 
Ark. 492,102 SW 213. 


Ky -—Combs v. Combs, 130 Ky. 827, 
114 SW 334. 
Mont. ae v. Leggat, 13 Mont. 


190, 33 P 

N. Y_Voorhtés v. Voorhies, 66 
Misc. 78, 120 NYS 677. 

Or.—Toney v. Toney, 84 Or. 310, 


165°" P* 221: 

Pa.—Brown v. Chambersburg Bank, 
3 Pa. 187. 

Porto Rico.—Olivieri v. Tornabells, 
7 Porto Rico 92. 

Tex.—Ralls v. Parish, (Civ. A.) 151 
SW 1089. 

[a] Where the deed expresses a 
valuable consideration, the relations 
of the parties and entry raise no pre- 
sumption that the land was intended 
as a gift. Deloach v. Turner, 41 S. C. 
L. 143 (deed from father-in-law to 
son-in-law). 

U. S—Patrick v. Leach, 2 Fed. 
120, 1 McCrary 250. 
Asoc -—Saunders v. Hendrix, 5 Ala. 

Ind.—McConnell v. Citizens’ State 
Bank, 130 Ind. 127, 27 NE 616; Stauf- 
ses v. Martin, 43 Ind. A. 675, 88 NE 

Kan.—Ruth v. Ford, 9 Kan. 17. 

Me.—Bassett v. Bassett, 55 Me. 127. 

Md.—Higdon v. Thomas, 1 Harr. & 
G. 139. 

Minn.—McKusick v. Washington 
County Comrs., 16 Minn. 151. 

Mo.—Anderson v. Cole, 233 Mo. 1, 
136 SW 395; McCartney v. Finnell, 
106 Mo. 445, 17 SW 446; Holloway 
aah 143 Mo. A. 434, 128 SW 


N. Y.—Todd v. Eighmie, 4 App. Div. 
9, 38 NYS 304; McBurney v. Cutler, 
18 Bar». 203; Van Bokkelen v. Taylor, 
4 Thomps. & C. 422. 

Or.—Stark v. Olney, 3 Or. 88: 

Pa.—Wilt v. Franklin, 1 Binn. 502, 
Hartley v. McAnulty, 4 
Yeates 95, 2 AmD 396. 

Tenn.—Cocke v. Trotter, 10 Yerg. 
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actual consideration until rebutted by evidence.’ 
The ownership of the money paid may also be evi- 
In the absence of evidence 
to the contrary the expressed consideration will be 


denced by the recital.® 


held to be the true and only one,?® 


held that the consideration of a deed may always 
be inquired into when the principles of justice re- 
The amount named in the deed is also 
prima facie evidence of the sum agreed to be paid. 1 
The recital of the consideration is only prima facie 
So while the acknowledgment of pay- 
ment or of the receipt of the consideration or pur- 
chase money is prima facie proof of such fact,!* it 


quire it. 


evidenee.?? 


Tex.—Robertson v. Hefley, 55 Tex. 
Civ. A. 368, 118 SW 1159. 

{a] Becital of amounts as bear- 
ing interest from anterior dates im- 
ports payment at the date of the deed 
of the sums specified, with interest 
to that time. Ricketts v. Lambert, 3 
Bush (Ky.) 670. 

{b] Recital that a lien is retained 
until the payment of the purchase 
money does not show that it was not 
paid when the land was bought. Ar- 
nold v. Harris, (Tenn. Ch. A.) 52 SW 
715. 

fe] One claiming title under a 
quitclaim deed need not prove 
aliunde the instrument a payment of 
the consideration by the. grantee. 
Hill v. Grant, (Tex. Civ. A.) 44 SW 
1016. 

7 Clements y. Landrum, 26 Ga. 


8. Stall v. Fulton, 30 N. J. L. 430 
(deed to wife and statement that 
money .belonged to her). 

9. Curd v. Bowron, 105 SW 417, 
32 KyL 369; Haywood v. Moore, 2 
Humphr. (Tenn.) 584. See Stevens 
v. Stevens, 132 Mo. A. 624, 112 SW 
35 (particular deposit not included in 
acknowledgment of receipt of con- 
sideration). 

[a] Where a money consideration 
and personal services are expressed, 
the former in a deed and the latter 
in a contemporaneous agreement 
which is part of the deed, the law 
presumes that money and personal 
services are the true consideration. 
Vaugine v. Taylor, 18 Ark. 65. 

{b] If consideration is not truly 
stated relief must be sought in 
equity on the ground of fraud or mis- 
take.  Maigley v. Hauer, 7 Johns. 
ONLY.) 5341. 

10. Shackelford vy. Orris, 135 Ga. 
29, 68 SE 838. 

Estoppel to deny truth of the re- 
cital of consideration see Estoppel 
[16 Cyc 703]. 

Parol evidence to show true con- 
sideration see Evidence [17 Cyc 653]. 

11. Burkholder vy. Henderson, 78 
Mo. A. 287; Skidmore v. Gueutal, 143 
App. Div. 407, 128 NYS 402; Burgess 
v. Conway, 14 Can. SS. .C...90+ «See 
pete v. Frank, 16 Mont. 297, 40 P 

{a] If the consideration in a deed 
is the only one consistent-with all 
the attendant circumstances, while 
the additional consideration claimed 
by the grantors is nearly twice as 
much as the property with a perfect 
title is worth, the grantee’s claim 
will prevail over that of the grantor. 
Roe v. Cainfax, 12 KyL 469. 

12. U. S.—Mills v. Dow, 133 U. S. 
423, 10 SCt 418, 33 L. ed. 717. 


byt sige .—Bonner v. Metcalf, 58 Ga. 
es Ti.—Ayres v. McConnel, 15 Il. 
Towa. —Trayer v. Reeder, 45 Iowa 


te Lawton v. Buckingham, 15 Iowa 


Ky.—Crafton v. Inge, 124 Ky. 89, 
98 SW 325, 30 KyL 313; Hutchinson 
-v. Sinclair, 7 T. B, Mon. 291. 

Mich.—Mowrey v. Vandling, 9 
Mich. 39. 

Mo.—Hogel vy. Lindell, 10 Mo. 483; 


DEEDS 


but it has been 
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Bridges v. Russell, 30 Mo. A. 258. 
N. H.—Pritchard v. Brown, 4 N. 
397, 17 AmD 481. 
ae Y.—Friedman v. Ender, 116 NYS 
461. 
hae C.—Medley v. Mask, 39 N. C. 
Pa,—In re McPherran, 212 Pa. 425, 


61 A 954; Watson v. Blaine, 12 Serg. 
& R. 181, 14 AmD 669; Weigley v. 
Weir, 7 Serg. & R. 309. 
A R. I.—Hedley v. Briggs, 2 R. I. 
89. 
ae. C.—Daniels v. Moses, 12 S. C. 
0 
Tenn.—Bayliss v. Williams, 6 
Coldw. 0. 


Tex.—Sachse v. Loeb, (Civ. A.) 69 
SW 460. 

WwW. Va.—Cumberledge v. Cumber- 
ledge, 72 W. Va. 773, 79 SE 1010. 


Wis.—Reynolds v. Vilas, 8 Wis. 
471, 76 AmD 288. 
Ont.—Marsh v. Hunt, 9 Ont. A. 


595. 

Parol evidence as to consideration 
see Evidence [17 Cyc 653]. 

fa] A deed is conclusive only so 
far as the consideration expressed is 
necessary to support the conveyance. 
McCrea v. Purmort, 16 Wend. (N. Y.) 
460, 30 AmD 108. 

{b] Where the conveyance of 
other land to the grantor is the con- 
sideration recited the presumption 
does not arise that such land was 
conveyed to the grantor, but the re- 
cital is merely evidence of the fact. 
Smith v. Dunman, 9 Tex. Civ. A. 319, 
29 aa. 432. 

8. Ala.—Agnew v. McGill, 96 Ala. 
496 11 S 537. 

Iil.—MeGowan Vv. Glos, 258, Ill. 217, 
220, 101 NE 604. 

N. Y.—Lacustrine Fertilizer Co. v. 
Lake Guano, etc., Fertilizer Co., 82 
N. Y. 476 [aff 19 Hun 47]; Wood v. 
Chapin, 13.N. Y. 509; 67 AmD 62; 
Dooper v. Noelke, 5 Daly 418. 

Or.—North American Securities Co. 
v. Cole, 61 Or. 1, 118 P 1032,.1034 
[cit Cyc]. 

Pa.—Pennsylvania Salt Mfg. Co. v. 
Neel, 54 Pa. 9. 

[al Support of grantor.—Such re- 
cital ‘is not prima facie evidence 
where the expressed consideration is 
the maintenance of the grantor for 
life. Maker v. Maker, 74 Me, 104. 

{b] Recitals by attorney in fact 
of an incompetent person are prima 
facie proof of the payment of the 
consideration. Williams v. Sapieha, 
(Tex. Civ. A.) 59 SW. 947. 

{c] “Paid to us annually to our 
satisfaction” may mean future pay- 
ments and not past. Gage v. Hoyt, 
58 Vt. 536, 3 A 318. 

[da] Prior or simultaneous pay- 
ment is not shown by a recital that 
“said sum” has ‘‘this day’ been “ad- 
vanced and paid.” Mills v. Dow, 183 
U. S. 423, 10 SCt 413, 33 L. ed. 717. 

fe] Acknowledgment and acquit- 
tance (1) is proof that money was 
paid for and on account of the prop- 
erty conveyed. Farmer y. Barnes, 56 
N. C. 109, (2) But it is not evidence 
that, on the rescission of the deed, 
the grantor was to return the consid- 
eration to the grantee, Farmer v. 
Barnes, 56 N. C. 109. 


[§§ 222-293 


is only prima facie evidence,'* and is open to ex- 
planation and may be disproved*® by elear and 
convincing evidence.'® 
able consideration in hand paid cannot be converted 
into a trust or made testamentary in character by 
showing lack of consideration." 
cided that an acknowledgment by the bargainor in 
a deed that he has received the consideration money 
is a bar in a court of law to any action for the 
recovery thereof.1* 

(3) Effect as to Third Persons. 
cital of a consideration is not prima facie evidence 
of payment where the deed is attacked as frand- 


But a deed reciting a valu- 


And it is also de- 


The re- 


14 Beverly v. Noel, 4 Kyl 9865, 
12 Ky. Op. ‘120; Niblack v. Niblack, 
6 Ky. Op. 545; Gordon vy. Gordon, 1 
Mete. (Ky.) 285; Morris v. Daniels, 
35 Oh. St.. 406; Depew v. Clark, 1 
Phila. (Pa.) 482, 

(a] In England (1) the acknowl- 


edgment of the receipt of the con- 
sideration in a deed was even prior 
to the conveyancing acts regarded as 
conclusive evidence of its payment. 
Hill v.. Manchester, ete, Water 
Works, 2 B. & Ad. 544, 22 ECL 229, 
109 Reprint 1245; Lampon v. Corke, 
5 B. & Ald. 606, 7 ECL 831, 106 Re- 
print 1312; Baker v. Dewey, 1 B. & C. 
704, 8 HCL 297, 107 Reprint 259; 
Rowntree v. Jacob, 2 Taunt. 141, 1327 
Reprint 1080; Cossens y. Cossens, 
Willes 25, 125 Reprint 1037; Shelley 
v. Wright, Willes 9, 125 Reprint 1029. 
(2) In equity the acknowledgment of 
payment does not seem to ‘have 
worked any estoppel, but parol proof 
of nonpayment was received. Wilson 
v. Keating, 27 Beav, 121, 54 Reprint 
47; Winter v. Anson, 3 Russ. 488, 8 
EngCh 488, 38 Reprint 658; Coppin 
NA i 2 P. Wms. 291, 24 Reprint 
foo. 
16> Ko Vv. Roth, 150 TNS 212)" 37 
ebbard v. Haughian, 70 
; Stackpole v. Robbins, 47 
Barb. 212 {aff 48 N. Y. 665]; Whit- 
beck v. Whitbeck, 9 Cow. iN, yo 
266, 18 AmD 508; Crowe v. Colbeth, 
63 Wis. 648, 24 NW 478. Contra Pres- 
ecott v. Hayes, 48 N. H. 593 (holding 
that as between parties a deed is con- 
clusive as to payment of the consid- 


eration). 
“The consideration of a deed is 
open to investigation. The clause 


acknowledging the payment of the 
purchase money is somewhat in the 
nature of a receipt and is subject to 
parol explanation for some purposes, 
but such explanation (and in the ab- 
sence of fraud or mistake of fact) 
should not be pressed so far and hard 
as to defeat the operative words of 
the deed as ‘a grant.” Chambers v. 
Chambers, 227 Mo. 262, 287, 127 SW 
86, 137 AmSR 567. 
16. Combs v. Combs, 180 Ky. 827, 
114 SW 3384; Stearns v. Stearns, 23 
: 7; Herbert v. Scofield, 9 
N. J. Hq. 492. 


17. Tucker vy. Glew, 158 Towa 231, 
139 NW_ 565. 

18. Kimball v. Walker, 80 Ill. 482; 
Hudson v. Critcher, 53 N. C. . 
Mendenhall v. Parish, 538 
78 AmD 269; Brockett v. Foscue, 8 
N. CG. 64; Loughlin v. Tucker, 48 Pa. 
Super. 506. But see Wilkinson yv, 
Scott, 17 Mass. 249 (holding that the 
grantor of land may maintain an ac- 
tion against the grantee for a part of 
the consideration expressed in_ the 
deed to have been paid, but which 
defendant in fact failed to secure or 
pay); Barnum vy. Childs, 3 N. 
Super. 58 [aff 11 Barb. 14] (holding 
that, where the consideration ex- 
pressed in a deed has not been paid, 
the grantor may recover the amount, 
notwithstanding his acknowledgment 
in the deed; and the grantee’s lia- 
bility to pay the same is a sufficient 
consideration in law to sustain the 
deed). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 223-226] 


ulent as against creditors of the grantor.?® 
is decided, is the acknowledgment of a receipt in 
a deed of payment any evidence thereof as against 


strangers to the instrument.?° 
[§ 224] 11. 
a. Intention of Parties.*+ 


22 


laxed,?? 


deed.?® 

[§ 225] 

19. See Fraudulent Conveyances 
4 ate 419). 


U. S.—Simmons Creek Coal Co. 
Vv. oan 142 U. S. 417,,12 SCt 239, 
35 L. ed. 10638. 

Ala.—Fossett v. Turk, 171 Ala. 565, 
54 S 695 

Ark. —Doniphan Lumber Co. v. 
Wenzel, 94 Ark. 149, 126 SW 710. 

Ind.—Milburn v. Phillips, 136 Ind. 
680, 34 NE 983, 36 NE 360. 

Kan.—Perkins v. Gregory, 87 Kan. 
308, 124 P 168; Doty v. Bitner, 82 
Kan. 551, 108 P 858; Kruse v. Conklin, 
£2 Kans 358, 108 P 856, 86 LRANS 

Ky.—Sowards v. Com., 10 Ky. Op. 
151; Rosa v. Burkley, 3 Ky. Op. 66; 
White v. Fletcher, 2 Ky. Op. 463. 

Mich.—Ripley _ v. Seligman, 88 
Mich. 177, 50 NW 148; Harrison v. 
Shotwells, 1 Mich. N. 53. 

Mo. —Diggs Vv. Henson, 181 Mo. A. 
34, 163 SW 565. 

Okl—Adams Oil, ete., Co. v. Hud- 
son, 155 P 220. 

Or.—North American Securities Co. 
v. Cole, 61 Or. 1, 118 P 1082, 1034 
[eit Cyc]. 

Pa.—Lloyd v. Lynch, 28 Pa. 419, 
70 AmD 137; Coxe vy. Sartwell, 21 Pa. 
480; Depew v. Clark, 1 Phila. 432. 

But compare Jackson v. McChes- 
Bove 7 Cow. (N. Y.) 360, 17 AmD 


[a] Recital of the purchase price 
of the land is held not to be evidence 
against one who claims in opposition 
to the deed. King v. Mead, 60 Kan. 
639, 57; P. 113, 

{[b] The receipt in the deed ac- 
knowledging payment of the consid- 
eration is not sufficient where a per- 
son claims as a bona fide purchaser 
for value, without notice of a trust, 
affirmative proof by him of payment 
being necessary in such case. Lloyd 
v. Lynch, 28 Pa. 419, 70 AmD 187. 

[c] As between grantees under 
prior and subsequent deeds of the 
Same premises and of the same 
grantor, the recital of a receipt of a 
valuable consideration in the latter 
deed is not evidence of the fact. 
Galland vy. Jackman, 26 Cal. 79, 85 
AmD 172. 

{d] No evidence as against prior 
unrecorded deed see Morris v. Dan- 
iels, 35 Oh. St. 406. 

[e] Not evidence of payment of 
value against the owner of a prior 
equity see Lakin v. Sierra Buttes 
Gold Min. Co., 25 Fed. 337. 

21. Intention of the parties gen- 
erally see supra §§ 198, 199. 

f es McWilliams v. Ramsay, 23 Ala. 


Recitals in habendum and cove- 
nants as affecting description see in- 
oro § 259. “f ra 

epugnancy as regards estate or 
interest created see infra §§ 327-332. 

23. Ala—McWilliams v. Ramsay, 

23 Ala. 813. 


Repugnant or Conflicting Parts— 
The strictness of the 
ancient rule as to repugnaney in deeds is much re- 
so that in this as in other eases of con- 
struction if clauses or parts are conflicting or re- 
pugnant the intention is gathered from the whole 
instrument *° instead of from particular clauses,?* 
and if it is the clear intent of the grantor that ap- 
parently inconsistent provisions shall all stand, it 
will be given that effect if possible.?® 
to the trend of modern decisions, the technical rules 
of the common law as to the division of deeds into 
formal parts will not prevail as against the mani- 
fest intention of the parties as shown by the whole 


b. Consistency between Parts. In case 


DEEDS 
Nor, it 


[18C.J.] 267 


of repugnaney all the parts of a deed should be 
made to harmonize if practicable upon a construe- 
tion of the whole instrument.?* 


It both parts of 


a deed may well stand together consistently with . 


[§ 226] ¢ 
Words. 
According 


the intent.’s 


Cal.—Pico v. Coleman, 47 Cal. 65; 
Jacobs v. All Persons, 12 Cal. A. 168, 
106 P 896. 

Ga.—Cobb v. Wrightsville, ete, R. 


Co., 129 Ga. 377, 58 SE 862 [cit Cyc]; 
Phillips v. Collinsville Granite Co., 

123 Ga. 830, 838, 51 SE 666 [quot 

eth x 
y.—Meeks v. Robards, 157 Ky. 
199; vie2 SW 818. 

,Me.Jameson v. Balmer, 20 Me. 
425. 

Mich.—Putnam v. Pere Marquette 
R. Co., 174 Mich. 246, 258, 140 NW 
aat [cit Cyc]. 

. C—Sugeg v. Greenville, 169 N, C. 
608. “86 SE 695. 

Okl.—Ramey v. Stephney, 173 P 

Tex.—Schmittou v. Dunham, oly 
A.) 142 SW 941, 943 [quot Cyc]; Mar- 


aon v. Rutherford, (Civ. A.) i538 SW 
Eng.—Arundell v. Arundell, Coop. 


t. Brough. 189, 47 Reprint 50, 1 My}. 
SF K. 316, 7 EngCh 3816, 39 Reprint 
‘ 

24. McWilliams v. 
Ala. 8138. 

25. Coleman v. Beach, 97 N. Y. 
545; Tucker v. Meeks, 32 N. Y. Super. 
736 [aff 52 N. Y. 688 mem]; Koehne 
v. Beattie, 36 R. I. 316, 90 A 211; 
Burgess v. McCommas, 61 Tex. Civ. 
A. 246, 129 SW 882. 

{a] If the language is suscept- 
ible of different constructions that 
will be adopted which will support 
and give effect to the instrument, and 
if it is necessary words of inferior 
import and questionable meaning will 
be disregarded. Baulos v. Ash, 19 
Ill. 187. 

26. Buxton v. Kroeger, 219 Mo. 
224, 117. Sw oe Williams v. Wil- 
liams, (N.. CL) 95 SE 157; Troy, ete., 
Gold Min. Co. v. Snow Lumber Co., 
170 N. C. 273, 87 SE.40; Holloway v. 
Green, 167 N. C. 91, 88 SE 2438; Brier 
Hill Collieries v. Gernt, 131 Tenn. 
542, 175 SW 560; Southern Iron, ete., 
Co. v. Schwoon, 124 Tenn. 176, 135 
SW 785. 

Granting, habendum, and subse- 
quent clauses as controlling as to 
estate or interest conveyed see infra 
§§ 329-332. 

27. Ala.—Robertson v. Robertson, 
191 Ala. 297, 68 S 52; Vizard v. Rob- 
inson, 181 Ala. $49, 61S 959. 

Ark.—Randolph v. Read, 129 Ark, 
485, 196 SW 1338; Georgia State Sav. 
Assoc. v. Dearing, 128 Ark. 149, 198 
SW 512; McDill v. Meyer, 94 Ark. 
615, 128 SW 364. 

Fla.—MecNais, ete, Land Co. v. 
Adams, 54 Fla. 550, 45 S 492. 

Ky.—Spurrier v. Parker, 16 B. Mon. 


274. 

Utah.—Coltharp v. Coltharp, 48 
Utah 389, 160 P 121. 

“The best mode of interpretation 
is to reconcile one clause with an- 
other where that can be done with- 


Ramsay, 23 


the rules of law, they will be construed to have that 
effect rather than be held repugnant,’ but fune- 
tions and purposes not expressed or necessarily im- 
plied should not be added after 
important function for 
parties may have had in contemplation, has been 
already pereeived.*° 

Rejection of Inconsistent Parts or 
Generally whatever is inconsistent with the 
real intention of the parties as ascertained from 
the language of the whole instrument may be re- 
jected as superfluous,®° as false or mistaken,®! or 
repugnant, provided no rule of law is violated there- 
by,** so as to give effeet to the deed according to 
So where a deed contains a elause 
showing the intention of the parties, 


a reasonable and 
every clause, which the 


ambiguities 


out straining the words by hairspun 
theories or overnice refinements.” 
Eckle v. Ryland, 256 Mo. 424, 441, 
165 SW_ 10385. 

{a] Express words of a deed can- 
not be limited by language of the cer- 
tificate. Garrett v. Weinberg, 64 
S. C. 127, 31 SH 841, 84 SE 70. 

{b] Particular expressions will be 
referred to the particular subject 
matter so that full and complete 


force may be given to the whole. 
Grubb v. Grubb, 9 LancBar (Pa.) 
109. 


‘Inconsistent recitals. as to descrip- 


tion see infra § 258. 
Ala.—Gamble vy. Gamble, 75 S 


. Ky.—Virginia Iron, ete., 
146 Ky. 519, 142 SW 1057; 
Parsons, 127 SW 79: 2, 
La.—McKenazie 
(Orleans) 207. 


Co. v. Dye, 
Kelly v. 
793 [cit Cyc]. 


v. Dee, 10 La, A. 

Mass.—Corbin 20 Pick. 
514, 

Mo.—McCullock v, Holmes, f11 Mo. 
445, 19 SW 1096. 

W. Va.—Freudenberger Oil Co. v. 
Simmons, 75 W. Va. 387, 88 SE 995. 

“Where there is an apparent con- 
flict between two provisions and one 
interpretation will make the _ pro- 
visions entirely inconsistent, but an- 
other will harmonize. the two pro- 
visions, the court should adopt the 
latter, if it can be done without do- 
ing violence to the language em- 

ployed.” Cox v. Humphrey, 144 Ky. 
Bos 395, 1388 SW 243, 

[a]. For example, a provision in 
accordance with a rule of law is not 
limited by a proviso in conflict with 
the law so as to defeat the deed. 


v. Healy, 


ney es v. Guy, 2 Ind, T. 205, 48 SW 
56, 

29. White v. Bailey, 65 W. Va. 578, 
64 SE 1019, 28 LRANS 232. 


30. Griffin v. Fairmont Coal Co. 
59 W. Va. 480, 5838, 58 SH 24, 


LRANS 1115 [quot Cyel; Gwyn v. 
Neath Canal Nav. Co., L. R. 3 Exch. 
209 (per Kelly, GC B.). See also 
Presbrey v. Presbrey, 13 Allen 
(Mass.) 281; Hastman v. Knight, 35 
N.. H. 651. 

31. Emerson v. White, 29 N. H. 
482; Muldoon v. Deline, 185 N. Y. 
150, 81 NE 1091 [aff 16 NYS 953]; 
Koehne v. Beattie, 36 R. I. 316, 90 A 

48 N.S. 


211; McDonald v. Gallagher, 
35 


Rejection of false description see 
infra § 255. 

32. Tucker v. Meeks, 32 N. Y. 
Super. 736 [aff 52 N. Y. 638 mem]; 
Martin v. Rutherford, (Tex. Civ, A.) 

153 SW 156; Burgess v. McCommas, 
61 Tex. Civ. A. 246, 129 SW 882. See 
also Durand v. Higgins, 67 Kan. 110, 
72. P 567. 

33. Lewman v. Owens, 1382 Ga. 
484, 64 SE 644: Garrett v. Wiltse, 252 
Mo. 699, 161 SW 694; Suge v. Green- 
ville, 169 N. C. 606, 86 SE 695; 
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and inconsistencies in other clauses will not de- 
But although words may be 
rejected whieh are repugnant to other parts of the 
deed and to the general intention of the parties,*® 
nevertheless no word is to be rejected, unless there 
cannot be given a rational construction to the in- 
strument with the words as they are found.°® 

Control of Subsequent by Earlier 
Lf two clauses are so repugnant 
that they cannot stand, the first will be sustained 
rejected ;* but this rule does not 
prevail where there is room for construction,** 
where reeoncilement is possible,*® or where the in- 
consistency between clauses is so great as to avoid 
uncertainty ;*° nor ‘will the rule be [ 
and Merger of Previous Agreements—a. Rules as 
to Separate or Different Instruments. 
determine what was intended by a deed, separate or 
different instruments may be construed together, 
where they are executed at the same time or simul- 
taneously, and relate to the same subject matter and 


feat the intention.** 


[§ 227] ad. 
Clauses or Words, 


and the latter 


the deed for 


extended to a ease of repugnaney between parts 
Again subsequent words of 
doubtful import will not be so construed as to con- 


of the same clause.*! 


tradict preceding words.** 
[§ 228] 


patate 


27 AmD 


State v. Trask, 6 Vt. 355, 

boa. 

fa] Where initials are errone- 
ously given in one part and are cor- 
rectly inserted in another part, the 
eourt will reject the former. Kansas 
City, ete, R. Co. v. Smith, 166 Mo. 
608, 57 SW 555. 

McCombs vy, Stephenson, 154 
109, 44 S 867. 

Gibson v. Bogy, 28 Mo. 478. 

Churehill v. Reamer, 8 Bush 

(Ky.) 256; Coleman v. Beach, 97 

N. Y. 645; Griffin v. Fairmont Coal 

Co,, 69 W. Va. 480, 688, 568 SEH 24, 2 

LRANS 1115 [quot Cyc]. 
fa] The rejection of an entixe 

clause is proper only in case of un- 

avoidable necessity. Alton v. Tllinois 

Transp. Co., 12 Til. 38, 62 AmD 479. 
tb] Consistency of construction.— 

One recital cannot be used to estab- 

lish a fact and another recital which 

explains and nullifles the first be re- 

Jected. Perry v. Clift, (Tenn. Ch. 

A.) 64 SW 121. 

87. Ala.—Robertson vy. Robertson, 
191 Ala, 297, 68 S 52; Vizard v. Rob- 
inson, 181 Ala. 349, 61 S 959; Head 
v. Hunnicutt, 172 Ala, 48, 55 61; 
MeCombs vy. Stephenson, 154 Ala. 
109, 44 S 867; Webb v. Webb, 29 Ala. 
B88; Petty v. Boothe, 19 Ala. 638; 
Gould vy. Womack, 2 Ala, 88. 

Ark-=Tubbs v. Gatewood, 26 Ark. 
re Doe v. Porter, 3 Ark. 18, 86 AmD 
448, 

. Cal.—Havens v, Dale, 18 Cal, 859. 
Ga—Daniel v, Veal, 32 Ga. 589. 
Ma.——Marden v, Leimbach, 115 Mad, 

206, SO A 958; Prichett v. Jackson, 

108 Ma, 696, 68 A 965. 

Mass, —Cutler vy. Tufts, 8. Pick. 


27 
N. Y.—Reformed Protestant Dutch 
Church v. Madison Ave, Bldg. Co., 214 
N. Y. 268, 108 NE 444 [aff 168 ‘App. 
Div, 359, 148 NYS 619]; Saunders v. 
Hanes, 44 N, Y. 863, 
Hunt, 152 N. C. 


N, C—Fortune vy, 
, 68 SH 213; Wilkins v, Norman, 
N. Cc. 40, 51 SE 797, 111 AmSR 
Blackwell v. Blackwell, 124 

C. 269, 83 SE 676. 
S. C-—Crawford v., Atlantic Coast 
166, 168, 60 SEH 
Bernard, 114 Va, 


Lumber Co, 79 8, C. 
445 [eit Cye}. 

Wolverton v. Hoff- 
62 SE 176 


Va-—Morris_ vy. 
630, 77 SH 458; 
vo 
* Va—Paxton v. Benedum-Trees 
2 Taunt. 109, 


man, 104 Va, 605, 
» 94 SE 472, 
89 N. B. 


g&-—-Doe v. Biggs, 
137 Reprint 1017. 

ARS 3.—Chute v, 

ta] For example, in case of a 
conflict between a power and a trust, 
the power, being the earlier expres- 


Adney, 


Recitals and Other Parts. 
cannot control over plain words of the granting part 
of the deed,*® although general terms in a grant 


DEEDS 


§ 229] 12. 


A recital 


are between the 


sion in the deed, controls. Marden v. 
Leimbach, 115 Md. 206, 80 A 958. 
{b] In Georgia, under Civ. Code 
(1910) § 4187, if two clauses in a 
deed are utterly inconsistent, the for- 
mer must prevail; but the intention 
of the parties from the whole in- 
strument should, if possible, be car- 
ried into effect. Walker v. Walker, 
189 Ga, 547, 77 SE 795; Lewman v. 
Owens, 182 Ga. 484, 64 SE 544; 
Reteer v. Smith, 140 Ga. 789, 80 SE 


“Restraint of general words sce 


supra § 215. 
Subsequent description limiting 
32 0N. YY. 


prior one see infra § 254. 

38. Tucker v. Meeks, 

Super. 7386 [aff 52 N. Y. 6388 mem]; 
pants v. Bernard, 114 Va. 630, 77 SE 

oo, 

“Tt was an ancient maxim that the 
first deed and the last will prevails. 
Shep. Touch. 88. This principle was 
applied to inconsistent clauses in the 
same instrument, so that the former 
of such clauses prevailed in case of 
a deed, the latter in case of a will. 
The trend of modern authorities is 
toward restricting the operation of 
this rule, so as to give effect to 
every part of a deed if possible; and 
if this can not be done, and there 
is an obvious intent derivable from 
the face of the instrument, the tend- 
ency is to reject only superadded 
parts which are repugnant thereto, if 
it can be done without violating some 
rule of law.” Thompson v. Hill, 137 


Ga. 308, 810, 78 SE 640. 
fal] Where there is inconsistency 


between dates in the body of a deed 
and at the foot, the latter prevails, 
where the former was one year be- 


fore the latter. Morrison v. Cald- 
well, 5 B. Mon. (Ky.) 426, 17 
AmD 8&4. 

39, Waterman v. Andrews, 14 R. T. 
Hy See Havens v. Dale, 18 Cal. 
oo 2 

40. Daniel v. Veal, 82 Ga. 589. 

41. Zittle v. Weller, 63 Md. 190. 

42. Head v. Hunnicutt, 172 Ala. 48, 


55 S 161; McCombs v, Stephenson, 154 
Ala. 109, 44 S 867; Petty v. Boothe, 
19 Ala. 688; Morris v. Bernard, 114 
Va. 680, 77 SE 458. 

43. Head v. Hunnicutt, 172 Ala. 
48, 55 S 161: Magoon v. Lord-Young 
Engineering Co., 22 Hawaii 327; In re 
New York, 216 N. Y. 67, 110 NE 176 
[rev 168 App. Div. 401, 148 NYS 607]; 
Holmes vy. Hubbard, 60 N, Y 


183; 


Huntington v. Havens, 5 Johns. Ch. 
(CN. Y.) 28; Salter vy. Acker, 62 Pa. 
Super. 207. 

As to: 


Ac DHOD of property see infra §§ 
256-259 


[$§ 226-229 


may be limited and restrained by a recital stating 
the object of the grant.**. 
ises may also be referred to in ascertaining the mo- 
tives and reasons upon which the deed is founded,*® 
but not to ereate a doubt or uncertainty which 
otherwise does not exist.*® 
irrelevant recitals in an appointment and convey- 
ance, if not repugnant, inconsistent, or illegal, can- 
not have the effeet to render nugatory the provisions 
which are material and pertinent.‘* 
pugnanee between the terms in a conveyance given 
as the language of the grantor, and words incor- 
porated by way of recital from another instrument, 
that which is recited must be rejected.*§ 


A recital in the prem- 
Again, immaterial and 


In case of re- 


Construing Instruments Together 


In order to 


same parties,*® or are parts of the 
mai at interest created see infra 


44. Woods v. Nashua Mfg. Co., 5 
N. H. 467; Pennsylvania Horticul- 
tural Soc. v. Craig, 240 Pa. 1387, 87 
A 678; Quart v. Eager, 18 Ont. L. 
181, 12 OntWR 3. 

Restraint of general words by par- 
peulae clauses, ete. see supra 3 


fa] General words may be re- 
strained by a particular recital which 
follows them, when such recital is 
used by way of limitation or re- 
striction. Parker v. Murch, 64 Me. 
54; es: v. Griffin, 22 Me, 350. 

45. Lr anges v. Sullivan, 242 Fed. 
446, 155 CCA 222; Peters v. McLaren, 
218 Fed. 410, 184 CCA 198; Williams 
v. Claiborne, 15 Miss. 488. 

[a] Only to determine intent are 
recitals useful. State Treasurers v. 
Lang, 18 S. C. L. 4380. 

46. Peters v. McLaren, 218 Fed. 
410, 184 CCA 198. 

47. Augustus v. ee 9 Barb. 
595 [aff 7 N. Y. 305 

48. Scott v. Michael, 129 Ind. 250, 
28 NE 546. 

49. Ala.—Smith v. Smith, 153 Ala. 
504, 45 S 168. 


Cal. Burnett v. Piercy, 149 Cal. 
178, 189, 86 P 603 [cit Cyc]. 
Tll.—Grindle v. Grindle, 240 Ill. 


148, 88 NE 473; McCoy v. Griswold, 
114 Ill, A. 556. 

Ind.—Richter v. Richter, 111 Ind. 
456, 12 NE 698. 

Kan,—Lampe v. Star Lumber Co., 
97 Kan, 376, tbs P 918; Kurt v. Lan- 
yon, 72 Kan. 60, 82 P 459. 

Ky.—Early v. Doueiaee. 110 Ky. 
813, ED SW 860, 23 KyL 298; Fisher 
v. Ryan, 7 KyL 95, 13 Ky. Op. 431. 

Me.—Mitchell vy. Smith, 67 Me. 338. 
i at .—Cloyes v. Sweetser, 4 Cush. 

Mo.—Miller v. Lullman, 11 Mo. A. 
419 es 81 Mo. 311]. 

N. Y.—Wilson v. Ford, 209 N. Y. 


186, 102 NE 614 [rev 148 App. Div. 
807, 188 NYS 338, and rearg den 209 


N. Y. 565 mem, 103 NE 1135 mem]: 
Huttemeier v. Albro, 18 N. Y. 48 [aff 
15 N. Y. Super. 546); Maxon v. 


Maxon, 16 NYS 74; Rexford v. Mar- 
quis, 7 Lans.° 249; Raymond v. 
Wheeler, 9 Cow. 295; Tar Vv. 


Dunsbagh, 1 Johns. Cas. 91 

N. C.—-Howell v. Howell, 29 N. C. 
491, 47 AmD 335. 

Or.—Kruse v. Prinkle, 8 Or. 158. 

Tex.—Ferguson v. Dodd, (Civ. A.) 
183 SW 391; Closner_ v. Chapin, (Civ. 
A.) 168 SW 870. ‘ 

W. WVa.—George v. 15 
W. Va. 666, 

“Whether or not a supplemental 
writing, not referred to ‘Oenor identi- 


Cooper, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 229] 


same transaction ;°° where a deed is made to correct 
a mistake and supply an omission in a previous deed 
between the same parties;°* where a separate in- 


strument contains a declaration of 
jects and purposes;°* 
ecuted in compliance with a bond 


by the parties for a deed;°? where one instrument 
is attached to, and made a part of, 


where there is an incorporation 


other instruments,°> records thereof,°° and to or- 


ders or judgments;>? but it has 
that this is not necessarily so.°8 


will they be so construed when not 
transaction.®° 


fied in the executed deed, can be of- 
fered and received in evidence as a 
part of the deed must depend upon 
the considerations: (1) It must be 
written contemporaneously with the 
deed by the grantee or his draftsman; 
(2) it must be physically before the 
grantor when he executes the deed; 
(3) it must be delivered to the gran- 
tee or his agent along with and asa 
part of the deed; (4) it must not 
contradict any of its expressed terms; 
and (5) it must upon its face be con- 
tinuous, coherent, and consistent with 
that part of the deed which it pur- 
ports to supplement (that is, there 
must be internal evidence of the 
identity and unity of the two writ- 
ings as constituting a single trans- 
action)”. Kyle v. Jordan, 187 Ala. 
355, 362, 65°S''522, 71 S 417. 

{a] Applications of the rule have 
been made to: (1) An absolute bill 
of sale of chattels and a bond exe- 
cuted contemporaneously. Prater v. 
Darby, 24 Ala. 496. (2) A warranty 
deed, in consideration of maintenance, 
and a mortgage. Richter v. Richter, 
111 Ind. 456, 12 NE 698. (3) A deed 
in trust and reconveyance to a wife. 
Barly v. Douglass, 110 Ky. 813, 62 
SW 860, 28 KyL 298. (4) A convey- 
ance and condition of defeasance be- 
tween joint purchasers. Honore v. 
Hutchings, 8 Bush (Ky.) 687. (5) 
Partition deeds mutually given of 
parts of premises, before held in 
common. Mitchell v. Smith, 67 Me. 
338. (6) Two deeds, one conveying 
one parcel with an easement in an- 
other parcel and the other conveying 
the latter parcel but reserving the 
easement. Knight v. Dyer, 57 Me. 
174, 99 AmD 765. (7) A quitclaim 
deed, in connection with a trust deed 
constituting a settlement with power 
of revocation. Miller v. Lullman, 
11 Mo. A. 419 [aff 81 Mo. 811]. (8) A 
deed and bond for performance. Hills 
v. Miller, 8 Paige (N. Y.) 254, 24 
AmD 218. (9) Deeds of an executor 
and devisees to the same _ parties, 
where one contained exceptions and 
the other did not. Anderson vy. Har- 
vey, 51 Va. 386. (10) A conveyance 
and deed to secure the payment of 
purchase money. George v. Cooper, 
15 W. Va. 666. (11) A deed and a 
written agreement, the written agree- 
ment referring to the deed, Smith 
v. Smith, 153 Ala. 504, 45 S168. (12) 
A deed and a contract, executed at 
the same time, as part of the con- 
sideration of the deed. Uecker v. 
Zupereher 54 Tex. Civ. A. 289, 118 SW 

[b] Doctrine of relation applies 
where several acts are concurrent in 
making a conveyance, and they will 
all be treated as having taken place 
at the time when the original act was 
done. Welch v. Dutton, 79 Ill. 465. 

50. U. S.—Fidelity Trust Co. v. 
D. T. MecKeithan Lumber Co., 212 
pee 229 [aff 223 Fed. 773, 189 CCA 


53]. 

Te as aaah wa v. Webb, 68 Ala. 

Til.—O'Neil v. Caples, 257 Ill. 528, 
% - 


where a deed has been ex- 


On the other 
two instruments which do not relate to the same 
subject matter will not be construed together,>? nor 


Even where they are executed at the 


DEEDS: 


the grantor’s ob- 
Further, 
previously given 


the other;°* and 
by reference to 


been determined 
hand 


part of the same 


101 NE 50; Torrence v. Shedd, 112 
Ill. 466. 

f* Ind.—tlLeach vy. Rains, 149 Ind, 152, 
48 NE 858; Amos v. Amos, 117 Ind. 
19, 19 NE 539. 

Kan.—Roseman v. Nienaber, 101 
Kan. 260, 166 P 491; Jack v. Hooker, 
71 Kan. ''662; 81 P 203; Harrison v. 
Andrews, 18 Kan. 535. 

Me.—Gammon v. Freeman, 
243. 

Mich.—Johnson v. Moore, 28 Mich. 
3 


31 Me. 


" Nebr.—Taylor v. Harvey, 90 Nebr. 
770, 184 NW 647. 

Oh.—White v. Brocaw, 14 Oh. St. 
339. 


Tex.—Cleveland v. Stanley, (Civ. 
A.) 177 SW 1181. 

Va.—McKee v. Bunting, etc., Real 
Bst. Co., 114 Va. 639, 77 SE 515. 

Eng.— Whitbread v. Smith, 3 De 


G. M. & G. 727, 52 EngCh 667, 43 Re- 
print 286, 18 ‘ERC 104; Harman. v. 
Richards, 10 Hare 81, 44 EngCh 78, 
68 Reprint 847. 

Que.—Larouche v. Bouthillier, 34 
Que Super. 450. 

{a] Ilustration.—Where, when a 
husband and wife conveyed certain 
land to their daughters, the daugh- 
ters executed a separate contract to 
care for the grantors and pay certain 
debts, the two instruments should be 
construed together, although the 
grantors did not join in the contract. 
O'Neil v. Caples, 257 Ill. 628, 101 NE 
50 


tb] Deeds dated on consecutive 
days may form part of one transac- 
tion. Ford v. Stuart, 15 Beay. 493, 
51 Reprint 629. See Benham vy. 
Newell, 24 L. J. Ch. 424. 

51. Bigger v. Underwood, 88 Kan. 
325, 327, 128 P 187, 44 LRANS 848 
[quot Cyc]; Jackson v. Tonahill, 49 
Tex. Civ. A. 169, 108 SW_ 178; King 
v. Norfolk, etc., R. Co., 90 Va. 210, 
17 SE 868. 

52. Ford v. Belmont, 380 N. Y. 
Super. 97 [aff 30 N. Y. Super. 508]; 
Norton v. Perkins, 67 Vt. 203, 31 A 


148 
Stuyvesant v. Western Mortg., 
ete., Co., 22 Colo. 28, 43 P 144 

54 Threadgill v. Bickerstaff, 7 
Tex. Civ. A. 406, 26 SW 739. 

55. Ala.—Southern Iron, ete. Co. 
v. Stowers, 189 Ala. 314, 66 S 677; 
Jordan v. Jordan, 65 Ala. 301; Chap- 
man v. Lee, 47 Ala. 143. 

Cal.—Jacobs v. All Persons, 12 Cal. 
A. 163, 106 P 896; Drake v. Russian 
ath Land Co., 10 Cal. A. 654, 103 P 
1 


Ky.—Hamilton v. Grigsby, 6 KyL 
526, 13 Ky. Op. 163 
Mass.—Watson 

Mass. 411. 

Mich.—Epworth League Training 
Assembly v. Olney, 136 Mich, 50, 98 
NW 860, 

Mo.—Allen v. De Groodt, 105 Mo. 
442, 16 SW 494, 1049; Agan v. Shan- 
non, 103 Mo. 661, 15 SW 757; Wal- 
Gorraarer v. Loebig, 222 Mo. 540, 121 

75. 


SW 
N. Y.—Wilson v. Ford, 209 N. Y. 
186, 102 NE 614; Riegel v. Larnard, 


Y. Boylston, 5 


[18C.J.] 269 


same time and refer to the same subject matter, 
they cannot be construed together as one instru- 
ment or as constituting parts of one transaction, 
where they are not between the same parties.®! 
there are cases holding that an express 
reference is necessary in order to permit other 
instruments to be construed with the deed,®? and 
this would of course be true where required by 
statute;°* but it would seem that such a require- 
ment would be contrary to the rule permitting in- 
struments to be read together where part of the 
same transaction,®* and it has been specifically held 
that in such case there need be no reference,®> and 
that the question of whether deeds are part ‘of the 
same transaction is to be determined by the sur- 
rounding circumstances and not by express refer- 


178 App. Div. 355, 164 NYS 763. 
nae C.—Hoyatt v. Phifer, 15 N. CG 
‘ 
Tex. —McDougal v. Conn., (Civ. A.) 
195 SW 627 
Va.—Preston v. Heiskells, 32 Gratt. 
(73 Va.) 48. 

Wash,—Tacoma Mill Co. v. North- 
on Pac. R. Co., 89° Wash. 187, 154 P 
i 

Eng.—Matter of North of England 
Joint Stock Banking Co., 1 De G. M. 
& Saat 576, 50 EngCh 444, 42 Reprint 
67 

{a] A contract and deed should 
be construed together when the deed 
recites that the contract is to be 
made a part thereof, and provides 
that it shall conform in all respects 


el, 


to the contract. Chapman vy. Lee, 47 
Ala. 148. 
[b] Recital that a deed was exe- 


cuted “per agreement” does not in- 
corporate the agreement so that cove- 
nants therein contained will run 
with the land. Close v. Burlington, 
ete, R. Co., 64 Iowa 149, 19 NW 


[e] Reference to schedules, maps, 
plans, and inventories see Ex p. Jar- 
dine, I. Ri 10" Ch.’ 322° Micklethwait 


v. Newlay Bridge Co., '33 Ch. D. 133, 


23 ERC 165; Barton vy. Dawes, 10 
C. B. 261, 70 ECL 261, 138 Reprint 
106; Weeks v. Maillardet, 14 East 


568, 104 Reprint 719; Manning v. 
Fitzgerald, 1 F. & F. 633; Willis v. 
Watney, 51 L. J. Ch. 181; Hutchinson 
v. Morritt, 3 Y. & Coll. 547, 160 Re-+ 
print 818; McEachren vy. Ferguson, 5 
Ne 242; Fullerton v. Brundige, 20 
N. S. 182, 8 CanLTOccNotes 378. 

56. Farrar v. Fessenden, 39 N. H. 
a Clough v. Bowman, 15 N. H. 


57. McKinney v. Raydure, (Ky.) 
203 SW 1084; Hacker v. Hoover, 66 
SW 382, 23 KyL 1848 (order. of 
court); Craft v. Germany, 34 Miss. 
118 (order of court). 

58. Jordan vy. Jordan, 65 Ala. 301 
(holding that the terms of the re- 
ferring and the referred to instru- 
ment may be so distinct and variant 
that the latter doés not determine 
the character of the former). 

59. Allen v. Parker, 27 Me. 531. 

60. Highland Realty Co. v. 
Groves, 130 Ky. 374, 113 SW _ 420. 


61. Craig v. Wells, 11 N. Y. 315. 
62. Miller v. Scolfield, 12 Conn. 
335; Vermont Marble Co. v. East- 


man, (Vt.) 101 A 151. See Butler v. 
Gale, 27 Vt. 739 (holding that the 
terms of a deed cannot be restricted 
or extended by evidence of other 
dts on record, but not referred to 
in it). 

63. Kingsley v. Holbrook, 45 N. H. 
313, 86 AmD 173 (reference to a de- 
feasance), 

64. See supra notes 49, 50. 

65. Robbins v. Webb, 68 Ala. 393. 
But see Kyle v. Jordan, 196 Ala. 509, 
71 S 417 (recognizing the rule, but 
holding that there must be internal 
evidence of the identity and unity of 
the two writings as constituting a 
single transaction). 
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ence.®° A later deed by the same grantor to a third 
If a principal deed 
discloses a patent ambiguity, a counterpart may be 
Where instruments are 
construed together, the general purpose of the en- 
tire transaction should control,®® although in ease 
of repugnaney, the deed should be given greater 


person cannot be considered.'* 


referred to for correction.®s 


weight.”° Where two prior deeds 
in a conveyance, the first because it 


description of the land, it did not serve to destroy 


a reservation in the second deed.™ 


[§ 230] >. 


Indorsements or Memoranda. 
indorsement or memorandum upon the deed should, 
when so made as to constitute a part thereof, be 
read into the body of the deed and construed with 


DEEDS 


are referred to 


contained a full | the parties." 


An 


the deed in its entirety in ascertaining the par- 


66. Harman v. Richards, 10 Hare 


81, 44 EngCh 78, 68 Reprint 847. 

67. Nye v. Lovitt, 92 Va. 710, 24 
SE 3845. 

68. Matthews we Smallwood, 
Pus2os 2° On. 77% 

69. Ford v. Belmont, 80 N.Y. 


Super. 97 [aff 830 N. Y. Super. 608). 

70. King v. Rea, 56 Ind. 1 (hold- 
ing that the agreed construction ap- 
proved by the court should be de- 
termined by the language of the deed 
rather than by decree). 

“Between a deed of land and a 
eollateral writing made at the same 
time, if repugnance be found, the lat- 
ter must yield; for, while a paper so 
given may be used to lessen, enlarge, 
explain, or qualify the estate con- 
veyed by the deed, it will not be per- 
mitted to totally destroy 9 such 
estate.” Lewis v. Curnutt, 130 Towa 
423, 435, 106 NW 914 : 


71. Ball v. Streeter, 225 Mass. 100, 
118 NW 1034. 
met fa Cal.—Gerdes y. Moody, 41 Cal. 
. 


Ga.—Gray Lumber Co. vy. Harris, 
127 Ga. 698, 695, 56 SE 262 [eit Cye]. 
RO TCT el eg v. Jenkins, 28 Miss, 
vie v. Paxton, 19 Mo, 

N. H.—Emerson y. Murray, 4 N. H. 
171, 17 AmD 407. 

N. J.—Coster v. Monroe Mfg. Co., 
2N. J. Eq. 467. 

N,. ‘C—Bryan y. Eason, 147 N. C. 
284, 61 SE 71. 

Eng.—Lyburn v, Warrington, 1 
Stark. 162, 2 BCL 69. 

fa] Rule applies: (1) To covenant 
of warranty made at the same time 
with the original deed and indorsed 
thereon. Coster v. Monroe Mtr. Co,, 
2 N. J. Eq. 467. (2) A deed convey- 
ing in fee real estate to two sons of 
the grantors, and reserving to the 
grantors a lite estate, and contempo- 
raneously executed . indorsements 
thereon stipulating that, if either of 
the sons should die without issue, the 
survivor should take the whole, and 
declaring that the grantors intended 
that the sons should not account for 
the lands eonveyed in any future dis- 
tribution of the estate of the grant- 


ors. Bryan'v: Bason, 147 N. C. 284, 
61 SE 71. (38) To a memorandum 
qualifying the terms of the deed and 


written thereon at the grantor’s re- 
quest before execution. Doniphan v. 
Paxton, 19 Mo. 288. (4) To an in- 
dorsement written at the time of the 
sealing and delivery, but after the 
parties have signed (lLyburn v. War- 
rington, 1 Stark, 162, 2 HCL 69), (6) 


where the indorsement is affirmative- 
ly shown to have been upon it at the 
time it was executed (Nmerson vy. 
Murray, 4 N. H 171) 17 AmD 407). 
(6) To a memorandum operating as 
an admission, and bringing the mak- 
er within the terms of a recital. Doe 
v. Stone, 3 C. B. 176, 64 HCL 176, 186 
Reprint 71. (7) To an indorsement 
on the back of a deed by the grantee 
transferring chattols, witnessed and 
coupled with delivery. Tutt v. Mor- 


gan, 18 Tex. Civ. A. 627, 42 SW 578, 
46 SW 122, (8) To a bill of sale of 
premises, executed by the vendor by 
her attorney in fact, and indorsed 
on the back by the vendor herself 
transferring all her title. Noyes v. 
French Lumbering Co., 80 Minn, 897, 
83 NW 885. (2) To an indorsement 
on the back of the deed of an assign- 
ment. Wisdom y. Reeves, 110 Ala, 
418, 18 S 18; Ala, Code § 2694. (10) 
To an assignment duly signed and 
acknowledged, Harlowe v. Hudgins, 
84 Tex. 107, 19 SW 3864, 81 AmSR 21, 
(11) To an agreement indorsed, 
signed, sealed, acknowledged, and re- 
corded, Baldwin vy, Jenkins, 28 Miss. 
206. (12) To an indorsement on an 
agent's own deed, stating that the 
premises were sold under power of 
attorney and that he executed it only 
under such power, which indorse- 
ment was signed as attorney for the 
owner. Gerdes v. Moody, 41 Cal. $85. 
[b] Rule does not apply where 
the indorsement was made subse- 
quently to the execution, Williams 
v. Handley, 8 Bibb (Ky,) 10. 
[ce] Indorsement which is too 
vague, uncertain, and informal con- 


veys no title. Turner v. Moore, 3 
S.C. L. 286. 
fd] Note after signature (1) and 


before acknowledgment is no part of 


a deed. Moody v. Mossey, 228 Pa, 
$21, T2.A 5655. (2) An “N. B,,” fol- 


lowing the signature and above the 
acknowledgment of a deed, providing 
that the grantee shall not sell the 
land, but that it shall descend from 
him to his heirs by his wite, is no 
part of the deed. Moody y. Mossey, 


supra, 

78. Allen y. Allen, 48 Minn, 462, 
5bL NW 478. See Person yv. Roberts, 
159 N. GC, 168, 74 SH 322 (holding 
an unidentified indorsement on a deed 
inadmissible to alter a description of 
the land therein), See also cases 
cited in the preceding note. 
ite Harrell vy, Culpepper, 47 Ga. 
» >. 

fa} Assignment on back passing 
only equitable title at the most see 
Dupont v. Wertheman, 10 Cal, 854, 

(b] Im equity an indorsement of 
transfer is enforceable, although it 
gives no legal title. Porter v, Read, 
19 Me, 868. See Bentley v. Deforest, 
2 Oh. 221, 15 AmD 546, 

75. Bryan v, Hason,.147 N. C. 284, 


61 SE 71. 

76. . S.—Van, Ness v. Washing- 
ton, 4 Pet, 282, 7 L. ed, 842; Fidelity 
Trust Co, v, D, T, MeKeithan Lum- 
ber Co, 212 Fed. 339 [aff 228 Fed. 
778, 189 CCA 3853). 

Ala.—Carter v. Beck, 40 Ala, 599. 

Cal—Riley v. North Star Min, Co., 


162 Cal. 549, 98 P 194; Bryan  v. 
Swain, 56 Cal. 616; Peabody v. 
Phelps, 9 Cal. 31 Sisk v. Caswell, 


8 
14 Cal. A.)877, 112 P 185. 
Colo.—Enos v. Anderson, 40 Colo. 
895, 98 P 476, 16 LRANS 1087, 
dD, C—Sawyer v. Weaver, 9 D, C. 


"Ga—Augusta Land Co, vy. Augusta 
R,,. eta, Co., 140 Ga, 619, 79 SH 188, 


For later cases, developments and changes in the law see cumulative Annotations, same tit 


ties’ intention,” 
dorsements on the back of a deed are no part there- 
of,’8 and that a memorandum on the back of a 
transfer of title to a third party. is not evidence 
of title without proof of execution and delivery.” 
Where an endorsement may properly be read as 
a part of a deed, it should be regarded as so 
inserted as to effectuate the manifest intention of 


[S$ 229-231 


Tt is decided, however, that in- 


[§ 231] ¢. Merger of Previous Agreements. As 
a general rule a deed made in full execution of a 
contract of sale of land merges the provisions of 
the eontract therein, and this rule extends to and 
includes all prior negotiations 
leading up to the exeeution of the deed,’ all prior 


and agreements 


Tll.—Douglas v. Union Mut, L. Ins. 
Co,, 127 Ill, 101, 20 NE 61; Felgar v. 


Bolen, 183 Ill <A. 284; Murtha v. 
O'Heron, 178 Dll. A. 3847; McKnight 
v. Mowat, 189 Ill. A. 890 


v. McClain, 146 Ind. 
7, 46 NE 41; Carr v. Hays, 110 Ind, 
08, 11 NE 26; Coleman y. Hart, 25 
Ind, 256; Turner v, Cool, 28 Ind.. 56, 
85 AmD 449; Burk vy. Brown, 58 Ind. 


Ind.—Smith 


A, 410, 108 NE} 262; Essex v. Hop- 
kins, 60 Ind. A. 316, 98 NE 807; Beas- 


ley v. Phillips, 20 Ind. A, 182, 60 NB 
488, And see Murray v. Murray, 62 
Ind, A. 182, 112 NE 886 (recognizing 
the rule), 

Iowa,——Davenport v. Whisler, 46 
Iowa 287, 

Kan.—Hampe vy. Higgins, 74 Kan. 
296, 86 P 1019, 

Ky.—Creekmore v. Bryant, 158 Ky. 
166, 164 SW 887; Fuson vy, Chestnut, 
109 SW 1192, 8838 KyL 249; Nable v. 
Noble, 99 SW 889, 80 Kyl 629; Lynch 
v. Sanders, 9 Dana 59; Sharp v. Car- 
lile, 6 Dana 487; Wilson v. Maize, 6 
Ky. Op. 595; Hudson vy. Letcher, 3 
Ky. Op, 292. 
Md.—Lawson y, Mullinix, 104 Ma, 
166, 64 A 938; West Boundary Real 
. Co. v. Bayles, 80. Md. 495, 81 A 

Worthington v. Bullitt, 6 Md. 


Mass.—Atty.-Gen,. v. Whitney, 137 
Mass. 450, 

Mich.—Martin v., Hamlin, 18 Mich. 
854, 100 AmD 181, 

Minn.—Hubachek. vy. Brown, 126 
Minn, 859, 148 NW 121; Slocum v. 
Bracy, 55 Minn, 249, 56 NW 826, 43 
AmSR 499; Griswold v, Hastman, 61 
Minn. 189, 568 NW 642; Donlon_ vy, 
Evans, 40 Minn, 501, 42 NW_ 472; 
Fritz v. McGill, 81 Minn, 536, 18 NW 


53. 
Mo.—Frisbie v. Scott, (A.) 201 SW 
neue suche eae v. Leighton, 67 Mo. 
ato 


A, A 
N. H.—Wells v. Jackson Iron Mfg. 
Co,, 47 N. H, 285, 90 AmD 575; Bullen 
v. Runnels, 2 N. H. 255, 9 AmD 566. 
N. J.—Davis v. Clark, 47 N. J. DL, 
888, 1 A 289; Long v. Hartwell, 84 


capt Sa o. 


Y. 425 


INS ey 


Constr, Co,, 
1hb4; Houghtaling v. Lewis, 10 Johns. 
297; Howes v. Barker, 8 Johns. 606, 
$8 AmD 626. 

N. G—Modlin v. Roanoke R,, ete, 
Co, 145 N.C, 218, 568 SH 1075. 

N. D.—Alsterberg v. Bennett, 14 
N, D. 696, 106 NW _ 49. 

Oh,—Roberts v. Elmore, 8 Oh, Dec. 
(Reprint) 208, 4 WklyLGaz $98. 

Okl.—MeClelland v. Whrig, 156 P 
807; Farrant v, Troutman, 42 Okl. 
418, 141 P 776, 

Pa.—Harbold v. Kuster, 44 Pa, 892; 
Shonts v. Brown, 27 Pa, 123; Jomes 
vy. Wood, 16 Pa, 25; Colvin vy, Schell, 
1 Grant 226; Cronister vy. Cronister,. 


le, page and note number, 


§ 231] 


proposals and stipulations,"” and oral agreements,’® 
including promises made contemporaneously with 
This is true even where 
the grantor is not a party to the original con- 
tract, provided the deed is made in compliance 


the execution of the deed.?® 


therewith.8° Where, however, the 


only a part performance of the preceding contract, 
other distinct and unperformed provisions of the 
And where a con- 
tract of sale provides for the performance of acts 
other than the conveyance, it remains in force as 
to such other acts until full performance;*? so also 


contract are not merged in it.®! 


1 Watts & S. 442; Creigh v. Beelin, 1 
Watts & S. 83; Hagegarty v. Fagan, 2 
Penr. & W. 533; McKennan v. Dough- 
man, 1 Penr. & W. 417; Seitzinger v. 
Weaver, 1 Rawle 377; Crotzer v. Rus- 
sel, 9 Serge. & R. 78;, Buchanan v. 
Dawson, 34 Pa. Super. 400; Baker v. 
Barley, 34 Pa. Super. 169; Thomas 
v. Henderson, 4 Kulp 390; In re Pitts+| 
ton Road, 4 Kulp 305; Agnew v. 
Southern Ave. Land Co., 32 Pittsb 
LegJNS 134, 15 YorkLegRec 96. 

Ss. C.—St. Phillips Chureh v. Zion 
Presb. Church, 23 Cy 297 

Tex.—Manley v. Noblitt, (Civ. A.) 
180 SW 1154. 

Utah.—Knight 
Co. 172. P 689. 

Vt.—Vermont Marble Co. v. 
man, 101A 151. 

Va.—Stephen Putney Shoe Co. v. 
Richmond, ete., R, Co., 116 Va. 211, 
81 SE 98; Savage v. Cauthorn, 109 
Va. 694. 64 SE 1052; Oliver Refining 


Southern Pac. 
East- 


Vv. 


Co. v. Portsmouth Cotton Oil Refin- 
ing Corp., 109 Va. 5138, 64 SE 56, 132 
AmSR 924, 

Wash. . Northern Pac. 


R. Co., 88 Wash. 384, 153 P 321, 155 
P 1039, AnnCas1918C 1184; Seattle, 


etc., R. Co. v. Seattle, 70 Wash. 264, 
126 P 5381; Jones-Thompson Inv. Co. 
v. Cascade Steel Fdy. Co., 59 Wash. 
601, 609, 110 P 417 [cit Cyc]. 

W. Va.—Harman v. Dry Fork Col- 
liery Co., 94 SE 855; French v. Mc- 
Million, 79 W. Va. 639, 91 SE 538, 
LRA1917D 228; William James Sons 
Co. v. Hutchinson, 79 W. Va. 389, 90 
SE 1047. 

Wis.—Young v. Lego, 36 Wis. 394. 
site en v. Barrett, 15 Ch. D. 
{a] Deed is a complete relinquish- 
ment of conflicting reservations in 
any prior executory contract relative 


thereto. Horner v. Lowe, 159 Ind. 
406. 64 NE 218; Clifton v. Jackson 
Iron Co., 74 Mich. 183, 41 NW 891, 16 
AmSR 621. 

[b] Deed with full covenants 
estops the grantor, as against the 
grantee, from showing that the sale 
was by parol agreement subject to 
reservation or encumbrance. Wick- 
See v. Orr, 9 Iowa 253, 74 AmD 
4 


[ec] Receipt for a deed contained 
an agreement that errors of ecalcula- 
tion or the like in the deed might 
be corrected, and it was decided that 
it was designed to cover only mis- 
calculations as to the amount of liens 


mentioned in the deed, and not to 
remedy an important omission in it. 
Wager v. Chew, 15 Pa. 323, 

77. Williams v. Hathaway, 19 
Pick. (Mass.) 387. 
* er Tll.—Weltz v. Connell, 186 Ill. 
. 29. 


ge NaT TE v. Long, 10 Ind. 
465. 

Ky.—Cassity v. Wilson, 4 KyL 259. 

Md. —Worthington v. Bullitt, 6 Md. 
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itich. —Waldron v. Toledo, ete., R. 
Co., 55 Mich. 420, 21 NW 870. 

N. H.—Folsom v. Great Falls Mfg. 
Co... 9 N.. B,856, 

Pa.—Share v. Anderson, 7 Serg. & 
R. 438, 10 AmD 421. 

Va.—Pasley v. English, 5 Gratt. (46 
Va.) 141. 

79. Hunt v. Amidon, 4 Hill (N. Y.) 
345. 40 AmD 283. 

s0. Burk v. Brown, 58 Ind, A. 410, 
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deed constitutes 


108 NE 252; Frisbie v. Scott, (Mo. A.) 
201 SW 561; McClelland y. Ehrig, 
(Okl.) 156 P 307 

U. 218 


81. . S.—White v. Murray, 
Fed. 933. 

Conn,—Lynch v. Moser, 72 Conn. 
714, 46 A 153. 

Ill.—Laflin v. Howe, 112 Ill. 253. 

Ind.—Doty v. Sandusky Portland 
Cement Co., 46 Ind. A. 440, 91 NE 
569. And see Murray v. Murray, 62 
Ind. A. 132, 112 NE 835 (holding that 
the doctrine of merger can have no 
application to an agreement of par- 
tition sought to be merged in sub- 
sequent deeds where the estates cre- 
ated by the deeds were not equally 
extensive with the estates created by 
partition). 

Iowa.—Acord v. Mitchell, 167 Iowa 
652, 149 NW 839; Saville v.. Chal- 
mers, 76 Iowa 325, 41 NW 30. 

N. J.—Matthews  v. Emdin, (Ch.) 
93 oe 881. 

Y.—Sage v. Truslow, 88 N. Y. 
240. 14 Ny WklyDie @2. tam JONNY 
WklyDig 211]; Witbeck v. Waine, 16 
Wry. tbo: Bennett v. Abrams, 41 
Barb. 619. 

Okl.—Scheer v. Cihak, 42 Okl. 679, 
142 P 1007. 

Pa.—Lulay vy. Barnes, 172 Pa. 331, 
34 A 52; Close v. Zell, 141 Pa. 390, 21 
A 770, 23 AmSR 296; Cox v, Henry, 
32 Pa. 18; Richardson v. Gosser, 26 
Pa. 335; Selden v. Williams, 9 Watts 
9; Drinker v. Byers, 2 Penr. & W. 
Bees Brown v. Moorhead, 8 Serg. & R. 


{a] Tlustrations of matter not 
merged.—(1) Prior parol warranty 
of the quality of the land. Saville 
v. Chalmers, 76 Iowa 325, 41 NW 30. 
(2) A recorded contract for the sale 
of land and also of coal beneath the 
surface of an adjoining tract by an 
equitable owner. Lulay v. Barnes, 
172 Pa. 331, 34 A 52. (3) Where the 
covenant is to indemnify the vendce 
against all costs, charges, damages, 
etc., and he retains possession of the 
contract and it is not contained in 
the’ deed. .Cox v. Henry, 32 Pa. 18. 
(4) Where the grantee absolutely 
agreed to assume and pay the taxes. 
Sage v. Truslow, 88 N. Y. 240, 14 NY 
WklyDig 77 [aff 11 NYWklyDig 211]. 
(5) Where the agreement is to re- 
fund the purchase money if the title 
fails, and the deed contains no war- 
ranty of title. Close v. Zell, 141 Pa. 
390, 21 A 770; 28 AmSR_ 296. > (6) 
Where there is a guaranty of title, 
and a subsequent conveyance’ con- 
tains’ only ‘a_ special warranty. 
Drinker v. Byers, 2 Penr. & W. (Pa.) 
528. (7) Where the promise by the 
lessor who conveyed to the lessee is 
to indemnify the latter for the im- 
provements if the title failed. Rich- 


ardson v. Gosser, 26. Pa. 385. 
The rule has also been applied 
where: (8) The deed was of 


one tract, and the grantor under an 
executory contract agreed to convey 
two tracts. Brown v. Moorhead, 8 
Serg. & R. (Pa.) 569. (9) The con- 
tract provided for the increase or 
rebate of the purchase money in pro- 
portion to any excess or deficiency in 
the quantity. of land.  Witbeck v. 
Waine, 16 N. Y. 532. (10) There was 
an oral contract for an exchange of 
lands, and one of the parties agrees 
to satisfy and discharge the mort- 
gage on his lands. Bennett v. 
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independent + and collateral agreements are not 
merged,®* nor are a vendor’s 
covenants necessarily merged or discharged.*® 
question of merger has also been declared to be one 
of construction, to be gathered from a consideration 
of the entire contents of the instruments,®* and the 
agreement upon which the deed is founded may be 
admissible or referred to to explain an uncertainty *7 
or ambiguity in the latter.8§ But a person claiming 
under other representations and agreements than 
those embodied in the deed must make out his case 
by clear and certain proofs.*® 


8* or a purchaser’s 
The 


Again the general 


Abrams, 41 Barb. (N. Y.) 619. (11) 
The contract was to convey land and 
also to sell the buildings at a price 
to be thereafter adjusted. laflin v. 
Howe, 112 Ill. 253. 

[b] Presumptions.—(1) “There is 
no very strong presumption, if any, 
that it [the deed] contains or was 
intended to contain all the verbal 
agreement preceding it. To give it 
that character, where otherwise it 
might be so used as to perpetrate a 
fraud, requires some pretty clear and 
satisfactory evidence.” Hannon vy. 
Kelly, 156 Wis. 509, 5138, 146 NW 
512. (2) At any rate the presump- 
tion may be overcome by evidence 
that a covenant to assume and pay 
the encumbrances was omitted by 
mutual mistake. Zuspann v. Roy, 
(Kan.) 170 P 387. 

82. Biewer v. Mueller, 254 Ill. 315, 
98 NE 548; Shelby v. Chicago, etc., 
RR. Co, 143. Tl. 885. 32 NE 438 {aff 42 
Ill. A. 339}; Wynne v. Friedman, 49 
Misc. 616 mem, 96 NYS 888; Smith v. 
Tennant, 20 Ont. 180. 

[a] MIlustrations.—(1) Where the 
written negotiations provide for the 
doing or not doing of an act neces- 
sary to the proposed use of the land, 
and the same is not inserted specifi- 
cally in the deed, so as to be en- 
forceable in equity. Shelby v. Chi- 
cago, etc., R. Co., 143 Ill, 385, 32 NE 
438 [aff 42 Ill. A. 339]. (2) A con- 
tract to perform work or to do things 
for the other contracting party on a 
sale of lands at a period after the 
time fixed by the same contract for 
the execution and final delivery of 
the formal conveyance does not be- 
come merged in the conveyance. 
Smith v. Tennant, 20 Ont. 180. 


83. Doty v. Sandusky Portland 
Cement Co., 46 Ind. A. 440, 91 NE 
569; Williams y. Frybarger, 9 Ind. 


A. 558, 37 NE 302 (contract of the 
vendor to give immediate posses- 
sion); Thordson v. Kruse, 173 Iowa 
268, 155 NW 334; Carey v. Walker, 
172 Iowa 236, 154 NW 425; Harbold 
v. Kuster, 44 Pa. 392; Colvin. v. 
Schell, 1 Grant (Pa.) 226; Stewart v. 
Trimble, 15 Pa. Super. 513; McDowell 
v. Kiinefelter, 32 PittsbLegJNS (Pa.) 
370; Taylor v. White River Valley 
R. Co., 27 S. D. 528, 182 NW 152. 

84. Brennan v. Schellhamer, 13 
NYS 558. 

85. Reid v. Sycks, 27 Oh. St. 285. 

86. Atwood v. Norton, 27 Barb. 
(N. Y.) 638; Davis v. Lee, 52. Wash. 
330, 335, 100 P 752, 132 AmSR 973 
[quot Cyel. 

[a] Agreement is not to be re- 
garded if the deed is so expressed 
that a reasonable construction can be 
given it, and when so given, it does 
not plainly appear to be at variance 
with such agreement. Hogan v. 
Delaware Ins. Co., 12 F. Cas. No. 
6,582. 1 Wash. C. C. 419 

{b] If such was the intention one 
agreement may merge another. Ken- 
rick v. Smick, 7 Watts & S. (Pa.) 41. 


87. Helmholz v. Everingham, 24 
Wis. 266. 
88. Fidelity Trust Co. v. D. T. Mec- 


Keithan Lumber Co., 212 Fed. 229 
[aff 223 Fed. 773, 139 CCA 353]; Ho- 


gan v. Delaware Ins. Co., 12 F. Cas. 
No. 6,582, 1 Wash. C. C. "419; McKee 
v. Bunting, etc., Real Est. Co., 114 
Va. 639, 77 SE 515. ; 

89. Enos y. Anderson, 40 Colo. 
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rule is subject to the further limitation, qualifica- 
tion, or exception that there has been no fraud or 
relievable mistake,°° no misconception of the deed 
by either party,®! and no intent to the contrary.®* 
The merger does not take place until the deed is 
delivered, and the consideration furnished.®* 

13. Province of Court and Jury. It is 
the duty of the court to construe deeds and de- 
termine their legal effect °* where there is no such 


[§ 232] 
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to the jury.°> The interpretation may, however, de- 
pend upon the sense in which the words are used 
and upon facts aliunde, and so become a mixed ques- 
tion of law and fact,°® or there may be such a latent 
ambiguity, or such a necessity for the determina- 
tion and application of extrinsic facts, or surround- 
ing cireumstances, or subsequent matters of legal 
admissibility, that the question will become one for 
the consideration of the jury ** subject to instrue- 


ambiguity as requires parol proof and submission | tions by the court.°S Where the court is required by 


395, 399, 98 P 475, 15 LRANS 1087; 
Berresford v. Price, 3 Oh. Dec. (Re- 
print) 293; William James Sons Co. 
un Hutchinson, 79 W. Va. 389, 90 SE 

47. 

“While courts have recognized pa- 
rol agreements which vary the terms 
of deeds, the quantity and quality of 
the proof required to establish 
such agreements is not the mere pre- 
ponderance required in the ordinary 
civil action, but that degree of proof 
required to sustain a conviction in a 


criminal case.” Enos vy. Anderson, 
supra. 

90. Ind.—Horner v. Lowe, 159 Ind. 
406, 64 NE 218. 


Ky.—Creekmore v. Bryant, 158 Ky. 
166, 164 SW 337. 

Mich.—Martin v. Hamlin, 18 Mich. 
354, 100 AmD 181. 

Minn.—Griswold v. 51 
Minn. 189, 53 NW 542. 

N. Y.—Disbrow v. Harris, 122 N. Y. 
362, 26 NE 356 [rev 55 N. Y. Super. 
433, 14 NYSt 723]. 
$50 .—Thomas v. Henderson, 4 Kulp 

0. 

Tex.—Crawford v. El Paso Land 
Impr. Co., (Civ. A.) 201 SW 233, 237. 

“There is no merger where the 
grantees by fraud or mistake have 
been led to accept something differ- 
ent from what the contract calls for.” 
Crawford v. El Paso Land Impr. Co., 


Eastman, 


supra. 
91. Crotzer v. Russel, 9 Serg. & R. 
(Pa.) 78; In re Pittston Road, 4 


Kulp (Pa.) 305. 


92. Thomas v. Henderson, 4 Kulp 
(Pa.) 390. 

93. Ripley v. ae S. Farming 
Co., 189) Ili. A. 29 


94. U. tenth v. Huger, 21 
How. 305, 16 L. ed. 125; Reed v. Mer- 
rimac River Locks, etc., 8 How. 274, 
12 L. ed. 1077. 

Ala.—Bernstein v. Humes, 60 Ala. 
682, 31 AmR 52. 

Cal.—Stark v. Barrett, 15 Cal. 361. 

Conn.—Merwin v. Morris, 71 Conn. 
555,.42 A 855. 

Tll.—Hartrick v. Hartrick, 272 Ill. 
613, 112 NE 364; Duffield v. Duffield, 
268 Ill. 29, 108 NE 6738, AnnCas1916D 
859; Trotier v. St. Louis, etc., R. Co., 
180 Tll. 471, 54 NE 487. 

Ky.— Ashcraft v. Cox, 77 SW__718, 
25 KyL 1303; Venable vy. McDonald, 4 


Dana 336; Miller v. Shackleford, 4 
Dana 264: Sook vy. Knowles, 1 Bibb 
283. 


Me.—Coombs vy. West, 115 Me. 489, 
99 A 445 

Md.— Hayes v. United R., ete., Co., 
124 Md. 687, 93 A 226; Cadwalader v. 
Price, 111 Md. 310, 73 A 273, 134 Am 
SR 603, 19 AnnCas 547; Cook v. Car- 
roll, 6 Md. 104. 

Mass.—Hurd v. Electric Co., 215 
Mass. 358, 102 NE 444; Snow v. Or- 
leans, 126 Mass. 453. 

Mo.—Bartlett v. Boyd, 175 SW 947; 
Whittelsey v. Kellogg, 28 Mo. 404. 

Mont Oo ae v. Hennessy, 24 
Mont. gees Greet 
“ine H.—Dean v. Erskine, 18 N. H. 


N. Y.—Frier v. Jackson, 8 Johns. 


495. 
Pa.—Cox v. Freedley, 33 Pa. 124, 


75 AmD 584; Vincent v. Huff, 8 Serg. 
& R. 381. 
S. C.—Metz v. Metz, 106 S. GC. 514, 


91 SE 864; Folk v. Graham, 82 S. C.! pendent on certain facts 


66, 62 SE 1106; Holmes vy. Weinheim- 
er, 66 S. C. 18, 44 SE 82. 


Tenn. Memphis v. Waite, 102} 
Tenn. 274, 52 161. 
Tex. —Gardner_y. Stell, 34 Tex. 


561;. Young v. Gharis, (Civ. A.) 170 
SW 796, 799; Sullivan v. Fant, (Civ. 
A.) 160 SW 612; Oklahoma, ete., R. 
Co. v. Dunham, 39 Tex. Civ. A. 575, 
88 SW 849; Eddy v. Bosley, 34 Tex. 
Civ. A. 116, 78 SW 565; Phoenix Ins. 
Co..v. Neal, 23 Tex. Civ. A. 427, 56 
Sw 91; Paul v. Chenault, (Civ. A.) 
44 SW 682. 

Vt.—Vermont Marble Co. v. East- 
man, 101 A 151. 

Va. —New River 
Painter, 100 Va. 507, 42 SE 300. 

Va.—Mylius v. Raine-Andrew 

Lumber. Co., 69 W. Va. 346, 71.SE 
404; Snooks v. Wingfield, 52 W. Va. 
441, 44 SE 277; Hurst v. Hurst, 7 
289; Hurst v. Hurst, 7 W. 


Mineral Co. v. 


is well settled that the con- 
struction of a deed is a matter of 
law for the court.” Young v. Gharis, 
supra. 

[a] Rule applies: (1) When deed 
is offered in evidence. 
Humes, 60 Ala, 582, 31 AmR 52; 
Hayes v. United R., ete., Co., 124 Md. 
687, 93 A 226; Fenderson v. Missouri 
Tie, etc., Co., 104 Mo. A. 290, 78 SW 
819 (holding that, where it appears 
possible to read the name of the 
grantee as written in a deed as either 
“Mack” or “Mock,” it is for the court 
to determine which was intended). 
(2) When intention of grantor is to 
be gathered from deed itself. Mc- 
Cutchen v. McCutchen, 9 Port. 
(Ala.) 650. (8) To the legal suffi- 
ciency of the execution of certain 
conveyances) offered in evidence. 
Stark v. Barrett, 15 Cal. 361. (4) 
To determination of materiality and 
force of each and all the facts con- 
tained in the instrument. Cook v. 
Carroll, 6 Md. 104. (5) To the con- 
struction of the deed so far as the 
intention of the parties can be de- 
duced therefrom, Reed v. Merrimac 
River Locks, etc. 8 How. (U. S.) 
274, 12 L. ed. 1077. (6) To the suf- 
ficiency of a written instrument to 
pass title. Pardee v. Johnston, 70 
Wiel Vien Oo lie dete eda GG). LO 
whether a writing is a deed or not. 
Corlies v. Vannote, 16 N. J. L. 324. 
(8) To the nature and quantity of 


interest granted by the deed. Duf- 
aay ‘v. Duffield, 268 Ill. 29, 108 NE 
95. Ark.—Abbott v. Parker, 103 


Ark. 425, 147 SW 70. 

Ky.— Ashcraft v. Cox, 77 SW 718, 
25 KyL 1303. 

Me.—Coombs v. West, 115 Me. 489, 
99 A 445. 


Mont. er et ot v.- Hennessy, 24 
Mont. 202, 61 P 

Pa.—Cox Vv. wrasse? 33 Pa. 124, 
75 AmD 584. 


Vt.—Vermont Marble Co. v. East- 
man, 101 A 151. 

[a] Where an ambiguity arises 
out of collateral matter not in the 
deed, the explanation of the ambigu- 
ity is a question to be determined 
by the jury from the weight of the 
evidence. Rook v. Greenewald, 22 
Pa. Super. 641. 

{b] Where more than one infer- 
ence can be drawn from the language 
of a deed, and the inferences are de- 
in con- 
the effect of the deed is 
Glover v. Gasque, 67 


troversy, 
for the jury. 


Bernstein v.; 


S.C. 18, 45 SE 113. 

Ce] Whether a deed was to take 
effect on the day of its delivery, or 
on the day of its date, is a question 
for the jury, in determining whether 
the growing crops pass to the gran- 
tee. Kammrath v. Kidd, 89 Minn. 
380, 95 NW 218. 

96. East Hampton v. Vail, 151 
463, 45 NE 1030 [aff 71 Hun 94, 
24 NYS 5831; Young v. Gharis, (Tex. 


Civ. A.) Fee Sw 796. 

97. U. S—Reed v. Merrimac River 
Locks, ete, 8 How. 274, 12 L. ed. 
1077. 

Ala.—Humes v. Bernstein, 72 Ala. 
vate Mims vy. Sturdevant, 16 Ala. 

Ind.—Symmes vy. Brown, 13 Ind. 

N. Y.—Pettit v. Shepard, 32 N. Y. 
97; Halladay v. Gass, 51 App. Div. 


539, 64 NYS 825; Frier v. 
Johns, 495, 


C.—Ward v. Gay, 187 N. C. 397, 


Jackson, 8 


49 SE S84, 

Pa.—Marks vy. Ligonier, 283 Pa. 
372, 82 A 477 (Qocation of land); 
Pittsburg Safe Deposit, ete, Co. v. 


Bovaird, etc., Mfg. Co., 229 Pa. 295, 
78 A 268; Kountz v. O'Hara St. R. 
Co., 48 Pa. Super, 182; Cake vy. Sun- 
bury, 43 Pa, Super. 0b; Carroll vy. 
Miner, 1 Pa. Super. 489. 
Tex.—Barksdale vy. Benskin, (Civ. 
A.) 194 SV. 402; Breen v. Morehead, 
(Civ. A.) ‘126 SW 650; Poitevent v. 
Scarborough, (Civ. A.) 117 SW 443. 


oe eee oe v. Robinson, 24 Vt. 
s fal Tlustrations of questions for 


jury.—(1) Where matter at issue is 
to be determined on extrinsic evi- 
dence as to the limits and boundaries 
of land. Humes v. Bernstein, 72 Ala, 
546. (2) Where the quo animo of 
possession is material. Mims v. 
Sturdevant, 16 Ala. 154. (8) Where 
parol evidence is introduced to show 
the subject matter. Carroll v. Miner, 
1 Pa. Super. 439. (4) Where the 
doubt in the application of the de- 
Seriptive portion to external objects 
arises from latent ambiguity. Reed 
Vv. Merrimac River Locks, ete. 8 How. 
(G S.), 278. TT ed. LOTT, (63 
Where terol evidence is given to re- 
move a latent ambiguity. Symmes 
v. Brown, 13 Ind. 818. (6) Where 
the question is whether a person is 
the grantee named. Halladay v. 
Gass, 51 App. Div. 589, 64 NYS 825, 
(7) Where the legal effect deducible 
from the terms of the deed, or from 
matters /subsSequent, showing the 
sense of the parties, may include or 
exclude the premises in controversy. 
Frier v. Jackson, 8 Johns. (N.Y. 
495. (8) Where facts important to 
the construction are in dispute (Pres- 
ton vy. Robinson, 24 Vt. 5838), the 
questions are for the jury. (9) If 
from the whole instrument there is a 
doubt whether or not grantor in- 
tended to convey land or his right 
to it. Breen v. Morehead, (Tex. Civ. 
A.) 126 SW 650. (10) Whether a sec- 
ond deed was executed by defend- 
ants and accepted by plaintiff as a 
substitute for the .original deed, or 
solely to give a more specific de- 
scription of the land conveyed to 
cure an objection of a lender on the 
land as security, Poitevent v. Scar- 
borough, (Tex. Civ. A.) 117 SW 4438. 

98. Breen v. Morehead, (Tex. Civ. 
A.) 126 SW 650; Morse vo Wey- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 232-236] 


the issue to determine the legal rights of parties 
by construing their written grants, it may, upon 
proper pleading, assume the further task of laying 
down a practical rule for their enjoyment, but, if 
either must give way, it must be the latter, as the 
prime office of courts is to determine rights, and 
not to mould them to cireumstances.®® 

{§ 233] D. Construction as to Parties—l. In 
General. That one party is a natural person and 
the other a corporation gives no signification what- 
ever to the legal merits.* 

[§ 234] 2. Grantors. Questions involving the 
construction of deeds as to parties grantor, usually 
arise with reference to the capacity in which the 
grantors have acted. Such questions are to be de- 
termined in accordance with the intention of the 
parties as manifested by the entire instrument ® 
and other referred to instruments. But where the 
grantor acts in a trust relation, it should appear that 
the conveyance is made by him i in his representative 
eapacity.® The effect of a variance between the 
signatures of the grantors and their deseription in 
the body of the deed has already been considered.® 

[§ 235] 3. Grantees’—a. Intention. The in- 
tention of the parties is material in determining who 
are the grantees.2 So where the wife of a grantee 
is named in the caption as one of the parties of the 
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second part, but is not elsewhere referred to in the 
deed, she will take nothing thereunder where the | 


mouth, 28 Vt. 824; Preston v. Robin- 


H and M, his wife, and signed by S 


[18 C.J.] 273 
intent of the parties to this effect is apparent.’ 
But the grantor cannot, in the absence of fraud or 
mistake, aver that he intended to convey to a per- 
son other than the grantee named in the deed. 
An apparent clerical error in the words of eonvey- 
ance will not change the plain intent of the deed? 
Where the conveyance runs to the ‘‘parties of the 
second part’? who are elsewhere described, each 
of the parties so described is to be regarded as a 
grantee.*’ Where the caption of a deed does not 
conflict with other parts thereof, it should be con- 
sidered in determining what persons are included in 
the term ‘‘party of the second part,’’ used in the 
granting clause and in the habendum."4 

[§,.236] b. Extrinsic Evidence. <A resort to 
extrinsic facts and circumstances may become nec- 
essary, and is proper, in order to ascertain the in- 
dividual intended, where the description is merely 
imperfect and capable of different applications ;** 
but a distinetion is declared to exist between such 
a ease and one where the description is inherently 
uncertain and indeterminate, for in this latter in- 
stance extrinsic evidence is inadmissible to make the 
conveyance effectual in favor of any particular per- 
son? Further, where the intent of the grantors 
is clearly expressed by the terms of the deed, no 
extraneous facts or circumstances can be received 


to alter or change it.1§ 


Mass, 188. 


son, 24 Vt. 583. as “atty.” for H, is the deed of H, 10. Clark v. Northern Coal, ete., 
99. Crane v. MecMurtrie, 77 N. J.|and not of S. Hubbard v. Swofford |Co., 112 SW 629, 33 KyL 1047. 

Eq. 545, 78 A 170 [mod (Ch.) 68 A| Bros, Dry Goods Co., 209 Mo. 495, 11. Gray v. Stockton, 8 Minn. 529. 

892). 108 SW 15, 128 AmSR 488. 12. Jennings v. Webb, 8 App. 
1. Blanchard v. Detroit, ete, R. 4 Fontaine v. Dunlap, 82 Ky. 821,/ (D. C.) 48 

Co., 31 Mich. 43, 18 AmR 142. 5. Brown v. Rawlings, 119 Ga. [a] Bad grammar or clerical er- 
2. Deeds by: 987, 47 SE 198. ror will neither vitiate a deed nor 

Agent see Agency §§ 330-336, 340, 6. See supra § 56. change the plain intent as to what 
341 7. Deeds to: grantees are intended, especially 


City see Municipal Corporations [28 
Cye 630]. 

Corporation see Corporations. 

County see Counties § 227. 

Donee a power see Powers [31 Cyc 
1120 

Executor or administrator see Execu- 
on and Administrators [18 Cye 

Officer’ conducting judicial sales in 
poneent see Judicial Sales [24 Cye 
0 


Officer conducting mortgage sale see 
Mortgages [27 Cyc 1744]. 

Person conducting sale of decedent's 
property under order of court see 
Executors and Administrators [18 
Cye 835]. 

Sheriff or other officer conducting 
execution sale see Execution [17 


Cyc 1344]. 

Tax deeds see Taxation [37 Cyc 
1436]. 

Trustee in general see Trusts [39 


Cye 364]. 
Trustee in trust deed see Mortgages 

[27 Cye 1495]. 

3. Warrior River Coal, etc., Co. 
Alabama State Land Co., 154 Ala. 13h, 
141, 45 S 53 [cit Cyc]; Ferrill v. Cleve- 
land, 13 Ky. Op. 198; Hubbard v. 
Swofford Bros. Dry Goods Co., 209 
Mo. 495, 108 SW 15, 123 AmSR 
488. See Fisher v. Cid Copper Min. 
Co., 94 N. C. 397 (holding that, if a 
deed appears to be the personal one 
of the grantor, his signing “agent” 
after his signature and seal is super- 
fluous and does not show that the 
title was vested in any other than 
the grantor); Little v. Weather- 
ford, 63 Tex. 638 (holding that a con- 
veyance by an attorney as such, who 
had a power coupled with an interest 
“either in the land itself or the pro- 
ceeds of a sale thereof,” passes com- 
plete title as showing an _ election 
to take in the proceeds of the sale). 

[a] Thus, 


the premises and in 


| 


i Coal, ete., Co.,, 


City see Municipal Corporations [28 
Cyc 75]. 

Corporations see Corporations. 

County see Counties § 217. 

Executor or administrator see Execu- 
wey and Administrators [18 Cyc 


347). 
bin te eitaaed see Partnership [30 Cyc 


Religious society see Religious So- 

cieties [84 Cye 1158). 

8. Intention of the parties gener- 
ally see supra § 198. 

9. . C—Jennings v. Webb, 8 
App. 43. 

Fla.—Ansley v. Graham, 74 S 505. 

Ga.—Johnstone v. Taliaferro, 107 
Ga. 6, 32 SE 931, 45 LRA 95; Huie 
teu McDaniel, 105 Ga. 319, 31 SB 
Ky.—Dalzell _v. Dalzell, 170 Ky. 
297, 185 SW 1107; Clark v. Northern 
112 SW 629, 83 KyL 
1047; Bodine v. Mattingly, 91 Ky. 53, 
1, OR 904, 12 KyL 650, 34 AmSR 


Pa.—Ackerman v. Ackerman, 84 
Pa. Super. 162. 
Tex.—Wilkerson v. Schoonmaker, 


i Sg 615, 14 SW 223, 19 AmSR 
Wis.—Diener v. Schley, 5 Wis. 483. 
Ont.—Re Galbraith, 89 Ont. L. 519. 

teat see Cairns v. Hay, 21 N. J. L. 


[a] Where the title may pass to 
either one of two parties of the same 
name, and the grantor is indifferent, 
the will of the person with whom 
he negotiates and who pays the con- 
sideration ought to control, and the 
title pass according to his intention, 
Diener v. Schley, 5 Wis. 488. 

{[b] Re “or” as “and.”—If a 
grant or reservation is made to a 
person or his heirs, the word “oy 
will be construed as “and,” 
construction 


a deed purporting in| into effect the intent of the parties. 
the witness | Litchfield v. 


Cudworth, 15 


where to give force to such errone- 
ous expressions would render the 
deed meaningless. Jennings Vv. 
Webb, 8 App. (D. C.) 48;.Ray v. 
Crouch, 10 Mo. A. 321. 

13. Hall v. Hankey, 174 Fed. 1389, 
98 CCA 178; Hall v. Wright, 121 Ky. 
16, 87 SW 1129, 27 KyL 1185. 

14. Bowe v. Richmond, 109 SW 
359, 38 KyL 1738; Blincoe v. Blincoe, 
9 Ky. Op. 68. 

15. Extrinsic circumstances gen- 
erally see supra § 217, 

16. Walker v. Miller, 189 N. C. 
i 52 SE 125, 111 AmSR_ 809, 1 
LRANS 157, 4 AnnCas 601; Morse v. 
Carpenter, 19 Vt. 613; Polushie v. 
Zacklynski, 87 Can. S. C. 177. Com- 
pare Staak v. Sigelkow. 12 Wis. 234 
(where a deed was to Louis §, and no 
person of that name was known to 
exist, but the circumstances clearly 
showed that the intended grantee 
was Arnold S, who had possession of 
the deed, and it was held that the 
title passed to Arnold §). 

{a] Different instruments may be 
construed together to ascertain the 
evident intent of the vendor as to 
the identity of the grantee. MeDuf- 
fle v. Clark, 1 NYS 462, 9 NYS 826. 

(b] Deed to married woman, by 
maiden name, may be shown by other 
evidence to have been intended for 
her. Wilkerson v. Schoonmaker, 77 
Tex, 615, 14 SW 228, 19 AmSR 808. 

Parol evidence as to parties to 
written instrument see generally 
Evidence [17 Cye 708}. 
ore Morse v. Carpenter, 19 Vt. 

18. Means Vv. Shippensburg Presb. 
Church, 3 Watts & S. (Pa.) 303. 

a] Where there is a person, and 
only one person, in existence who 
fully answers the description, there 


if such/is no ambiguity, nothing to explain 
is necessary to carry, by evidence, and no room for con- 


struction, and the rule of falsa dem- 


Pick. | onstratio non nocet applies, and the 


clause to be made by S as agent for! (Mass.) 23; White v. Crawford, 10° court cannot reject the portion of the 


\ ds 
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[§ 237] ¢, Children, Issue, Heirs, Etc.1® Chil- | include great-grandchildren,’? nor the widow and 
dren.2° The word ‘‘children’’ in the description of | sole devisee of a deceased son.5® 


the grantees as the children of a specified person 
will be taken to mean his immediate offspring in the 
first degree,*! and to exclude grandchildren,*” adopt- 
ed children,?* and illegitimate children,** unless a 
contrary intention is disclosed by a construction of 
the conveyance as a whole. Where, however, the 
intention of the grantor is manifest, ‘‘ehildren’’ 
may include grandchildren,?> or illegitimate chil- 
dren.2® Again, where there is nothing indicating 
that ‘‘children’’ is used in the sense of ‘‘heirs,’’ 
it will not be so construed;27 and in determining 
whether heirs are ineluded, the premises, granting, 
and habendum clauses will be construed where they 
are at variance.*® It has been held that under a 
grant to the grantor’s wife for life, with remainder 


to her children, children of the wife after a sec- | 


ond marriage following a divorcee from the grantor, 
are entitled to share.*® Likewise a deed conveying 
land to a person in trust for his wife for life, and 
then to be divided among ‘‘his ehildren,’’ does not 
exclude his child by a former marriage.®°:. The 
phrase ‘‘surviving children’’ as employed in a deed 
in the nature of a testamentary disposition has been 
held to inelude only children living at the time 
of the execution of the instrument.*! 
Grandchildren. The term ‘‘grandchildren’’ as 
used in.a deed in deseribing remaindermen does not 
description as to the residence of| Ind. A. 283, 


102 NE 42. 


Issue.“* The word ‘‘issue’’ in its ordinary sense 
means lineal descendants,®® but it may appear from 
the context to have been used with a limited mean- 
ing of children, or children and grandehildren.®® 
A limitation to lawful issue of certain persons, and 
to the grantor’s brothers in ease of the grantee’s 
death leaving no issue, includes issue and children 
living at the death of the grantee.‘* 

Heirs.’S The word ‘‘heirs,’’ when employed in a 
deed to designate the grantees, will be interpreted 
as designating the persons appointed by law to sue- 
eeed to real estate in ease of intestacy,®® unless its 
meaning is explained and controlled by the language 
of the conveyance as a whole, evidencing a dif- 
ferent intent,’® as, for example, to employ it in the 
sense of ‘‘ehildren.’’** So where the intention of 
the grantor is evident, a reference to heirs may be 
construed as intending certain of his sons, who 
are otherwise named, as grantees in the deed.*? But 
the word ‘‘heirs’’ will not be construed to mean 
children where it is not necessary to do justice to 
and effectuate the plain purpose of the grantor,‘ 
and a grant to the heirs of a living person cannot 
be construed as meaning children, where thete are 
no qualifying words employed in the deed,** nor can 
extrinsic evidence be resorted to to show that the 
grantor, by the use of the word ‘‘heirs,’’ intended 
Sharp, 1 Kyl 418, 10 Ky. Op. 885. 


such person and apply the descrip- 
tion to a person in another state. 
Barton v. Babcock, 28 Wis. 192. 

Showing meaning of “heirs” 
infra § 237. 

19. Definitions of “children,” “is- 
sue,” and “heir” see Children 11 C. J. 
p 750; Heir [21 Cyc 408]; Issue [23 
Cye 358]. 

20. Children as word of lmita- 
tion see infra §§ 317-320. 

Deed to person and children as 
creating joint estate or tenancy in 
common see infra § 317. 

Rights of after-born children 
where limitation is to children see 
infra § 320. 

Validity of deed to unborn child 
see supra § 3 
Frosch v. Monday, 


see 


al. 34 App. 
CD. O39. 338: 
22. Ala.—McGuire v. Westmore- 


ei 86 Ala, 594. 
rere C.—Frosch v. Monday, 34 App. 


Ga.—Smith v. Smith, 180 Ga. 5382, 
61 SE 114, 124 AmSR 177; White v. 
Rowland. 67 Ga. 546, 44 AmR 731, 

Mo.—Warne v. Sorge, 258 Mo. 162, 
167 SW 967. 

N. Y.—Train v. Davis, 49 Mise. 162, 
98 NYS 816 [aff 114 App. Div. 917, 
100 NYS 1146, and aff 116 App. Div. 
917, 101 NYS 1147]. 

N. C.—Bradshaw v. Stansberry, 
164 N. C. 356. 79 SE 302 

[a] “Surviving children.””—Where 
a husband conveyed land to his wife 
for life, and at her death to their 
surviving children, their heirs and 
assigns foreyer, the term “surviving 
children” meant children living at 
the death of the life tenant and not 
grandchildren. Bradshaw vy. Stans- 
berry, 164 N. C. 356, 79 SE 302. 

23.. Adams v. Merrill, 45 Ind. A‘ 
315, 85 NE 114, 87 NE 386 (holding 
that an adopted child cannot be re- 
garded as within the meaning of the 
phrase “children and heirs of the 


body”). 

Johnstone v. Taliaferro, 107 
Ga. 6, 32 SE 931,.45 LRA 95;. Hall 
v. Cressey, 92 Me. 514, 43 A 118. 

25. Harrington v. Gibson, 60 SW 
915, 22 KyL 1486; Warne v. Sorge, 
258 Mo. 162, 167 SW 967, 968 [cit 
ye 
26. Wheatcraft v. Wheatcraft, 55 


[a] Effect of statute.—In view of 
Burns St. Annot. (1908) § 2998, pro- 
viding that illegitimate children shall 
inherit from the mother, where a 
deed of trust to hold for grantor's 
daughter and on her death to her 
children is made when the child had 
an illegitimate child living, it will 
be presumed that the “children” ex- 
tended to illegitimate children. 
Wheateraft v. Wheatcraft, 55 Ind. A. 
283, 102 NBD 42. 

27. Frosch v. Walter, 228 U. S. 
109. 88 SCt 494, 57 L. ed. 750; Mullins 
v. Moberly, 145 Ky. 477, 140 SW 652; 
Baskett v. Sellars, 98 Ky. 2, 19 SW 
9, 18 KyL 909. 

Limitation to children as meaning 
heirs see infra § 817. 


28. Hardie v. Andrews, 18 NYCiv 
Proce 413. 

29. Pettit v. piorman: 119 Ky. 777, 
82 SW 622, 26 KyL 8 

30. Dillard v. Jefferies, 118 Va. 
81, 86 SE 844. 

31. Frosch v. Monday, 384 App. 
os or 338. 

2. Young v. Payne, 283 Ill. 649, 

113 NE 612. 

83. Young v. Payne, 288 Ill. 649, 
119 NE 612. 


34. Issue as word of limitation 
bee. gente § 321. 


Robeson vy, Cochran, 255 Mil. 
358. “99 NE 649. 
36. Robeson v. Cochran, 255 IL 


355, 99 NE 649; Vale Royal Mfg, Co. 
v. Santee River Cypress Lumber 
Co., 84.S..C. 81,.65, SB 955. 

ON tet Folk v. Varn, 80 S. CG. Haq. 
38. Cross references: 

Deed to heirs of living person see 
supra § 86. 

Meaning and effect of word “heirs” 
as word of limitation see infra §§ 
312-316. 

Necessity of words of inheritance to 
create fee see infra § 278. 


39. Adtna L. Ins. Co. v. Hoppin, 
249 Ill, 406, 94 NE 669, 671; Shep- 


herd v. Sharp, 1 Kyl 418, 10 iy. Op. 
885; Ackerman y. Ackerman, 84 Pa, 
Super. 162. 

{a] Husband as heir.—(1) Where 
a conveyance is made to “the heirs” 
of one deceased, .the husband of the 
sole heir takes no interest therein, 
not being an “heir.’’ Shepherd v, 


(2) Neither does the husband of a 
life tenant “come within the re- 
mainder created by the deed ‘to her 
heirs.’ Smith v., Bachus, 195 Ala. 


8, 70 S 261, 

40. AXtna L. Ins, Co, v. Hoppin, 
249 Ill, 406, 94 NE 669; Stevens v. 
Flannagan, 181 Ind. 122, 30 NB 898; 
Hopkins v.»/Hopkins, 108 Tex. 15, 

Sw 15 [rev (Civ. A.) 114 SW 


122 
673]. ; 

41. Seymour vy. Bowles, 172 Tl. 
521, 50 NB 122; Waddell v. Waddell, 
99 Mo, 388, 12 SW 849, 17 AmSR 576; 
Heath v. Hewitt, 127 N. Y. 166, 2 
NE 959, 24 AmSR 488, 18 LRA 46 
{aff 49 Hun 12, 1 NYS 492]; Reeves 
v. Cook, 71S. CG. 275, 51 SE 93. 

[a] For instance (1) “hoirs’ is 
used in the sense of “children” 
where the deed is to one and her 
“minor heirs.” Seymour v. Bowles, 
172 Ill. 621, 50 NE 122. (2) Where 
the words “children and heirs at 
law” are used in a deed, the term 
“heirs at law” may well be con- 
strued as being used interchangeably 
with “children,” or as meaning 
grandchildren or descendants, espe- 
cially where, as under Rev. St. (1879) 
§§ 2161, 2165, the issue of the person 
entitled takes the share of his an-« 
eestor. Waddell v. Waddell, 99. Mo, 
888, 12 SW 349, 17 AmSR 5675, 

42. Polley v. Atkins, 145 Ky. 870, 
140 SW 551i (construing a deed as 
conveying land to the sons of the 
grantee, subject to a limitation that 
they should not sell such land to a 
stranger during the lifetime of the 
grantor), 

43. Mullins v. Moberly, 145 Ky. 
477, 140 SW 662. 

fa] Tlustration—Where a gran- 
tor, being about to remarry, and hav- 
ing four children by a first marriage, 
executed a deed to them naming 
them and describing them as_ his 
‘heirs and all his heirs,” the con- 
veyance did not include children 
which he subsequently had by the 
second marriage, Mullins v. Mober- 
ly, 145 Ky. 477, 140 SW 652. 

44, Aitna L. Ins. Co, v, Hoppin, 
249 TH. 406, 94 NE 669 (so holding 
where the expression used was “heirs 
of the body”). ‘ 

[al No title will vest in children 
ofa grantee where “heirs” is a wor a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 237-240] 


**children.’? 45 An Sed child may,** or may 
not,#7 fall within the technical meaning of the 
term ‘‘heirs,’’ the question depending upon the in- 
terpretation given in the jurisdiction to its partieu- 
lar statutes of adoption. Persons intended in a 
class taking as purchasers under the description of 
‘theirs’? are ordinarily to be ascertained as of the 
time of the death of the ancestor,*S unless a con- 
trary intent is manifest from the deed.#® A grant 
to one ‘‘and her present heirs’’ is to be construed 
as a grant to the person and her heirs apparent.®° 

Heirs of the body. Heirs of the body are a lim- 
ited class of heirs restricted to lineal descendants.®* 
Under this definition, an adopted child is exeluded.5* 
But where the intent of the grantor is evident, the 
phrase ‘‘bodily heirs’? may be construed to mean 
ehildren.®$ : 

Natural heirs. In the absence of anything in the 
context of the deed to indicate that it was used 
otherwise, the term ‘‘natural heits’’ in a deed to a 
person and her natural heirs must be given its legal 
and technical meaning,®* and the word ‘‘natural’’ is 
not to be rejected as surplusage.®> As so construed, 
the term means heirs of the body and not heirs 
general.*® 

Family. The word ‘‘family,’’ it has been held, 
when employed in ‘a description of grantees prima 
facie intends children,>* but may, by the context 
and surrounding circumstances, be extended to mean 
grandehildren.®§ 

Descendants. The word ‘‘descendants’’ cannot in 
any technical meaning be construed to mean issue 
of a living ancestor.®® 

Next of kin. Under a deseription of ‘‘nearest 
blood kin,’’ a father and mother will take to the 
exclusion ‘of brothers and sisters.8° The striet and 
primary significance of the word ‘‘kindred’’ is not 
heirs at law, but. next of kin.® 
of inheritance and not of purchase, 


and the conveyance is to the gran- 
tees “and heirs forever,” providing 
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remainderman should take his share, 
the question of who are to 
garded as heirs was to be determined 
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‘Representatives. The word ‘‘representatives’’ 
may mean next of kin.®? 

[§ 2388] d. Designation of a Class. A designa- 
tion of a elass may inelude a single person of that 
class ®° or the individuals composing it.6 An ex- 
pressed consideration of natural love and affection 
for the grantees in a deed should be construed, if 
the context warrants, to apply to a definite class of 
persons for whom the grantor would naturally cher- 
ish a real affection, rather than to a more or less 
uncertain, unknown, and remote elass.°° The gen- 
eral rule is that, when property is passed at a 
future date to a certain class of persons, it will be 
distributed among the persons who compose such 
class at the date of distribution." Further, the 
general rule is that, under a gift to children and 
grandchildren, or to A, the children of B, or to the 
children of several persons, whether it be to the 
children of A and B or to the children of A and 
the children of B, or to A and B and their children, 
or to a class and their children, all take per eapita.S? 
The presumption in favor of per capita distribution, 
however, has been held to yield readily in favor 
of any indication of a contrary intent.*s 

[§ 239] e. Particular Persons and Associates. 
A grant to a certain named person and associates 
vests an estate only in the person named,®® in the 
absence of anything to show that there existed at 
any time any associates of his in the title, that he 
was connected with any person or persons therein, 
or that there was any limitation of his power to 
convey, or any purpose for inserting or referring 
to associates.*° 

[§ 240] f. Representative or Official Capacity. 
Words designating the representative or official ea- 
pacity of the grantee may be only deseriptio per- 
sone and will be construed accordingly, unless it 
ean be inferred to the contrary from the instru- 
legal and primary signification 


should not apply; but holding that 
even if, owing to the fact that the 


be re- 


is the contention 


that one of such grantees: has no 
power of alienation. Scott v. Noel, 
45 SW 517, 20 KyL 188. 

[b] “Heir or heirs” does not re- 
fer to children, but includes all the 
heirs of such children as the law 
appointed to succeed to their estates, 
where a husband’s deed to his wife 
provided that the property should on 
her death go equally to their chil- 
dren then living, “and, in the case 
of death of any such children, then 
to their heir or heirs.’ Hochstein 
een nares 123 Cal. 681, 56. P 

47. 

45.. Edins v. Murphree, 142 Ala. 
617, 38.S 639. 

46. Butterfield v. Sawyer, 187 Ill. 
598, 58 NE 602, 79 AmSR 246, 52 
LRA 75 (deed construed). 

47. Kettell v. Baxter, 50 Misc. 428, 
100 NYS 529. 

48. Merrill v. Preston, 187 Mass. 
197, 72 NE $41; Alexander v.. Rich- 
ardson, 106 Miss. 517, 64.S 217; 
Gilliam. v. Guaranty Trust Co. 111 
App. Div. 656, 97 NYS 758 [aff 186 
N.Y. 127, 78 NE 697, 116 AmSR 
536]. 

[a]. In a deed to a daughter for 
life and then to the grantor’s own 
right heirs in case of her death with- 
out children, it has been held that 
those “heirs” were to be ascertained 
at the donor’s death and not at the 
rt poles Harris v. McLaran, 30 Miss. 

49. Train v. Davis, 49 Mise. 162, 
98 NYS 816 [aff 116 App. Div. 917 
mem, 101 NYS 1147 mem]. 

[a] Thus, where a deed creating 
a trust established contingent re- 
mainders and provided that, at the 
time fixed for distribution of the 


by the statutes in force at the time 
of the distribution and not those in 
force at the time the trust was 
created. Train v. Davis, 49 Misc. 162, 
98 NYS 816 [aff 116 App. Div. 917 
mem, 101 NYS 1147 mem]. 

50. Fountain County SK Co. 
Beckleheimer, 102 Ind. 76, 1 NE 202, 
52 AmR 645. 

51... 43tna L. Ins. Co. vy. Hoppin, | 
249 Ill. 406, 94 NE 669. 

52. Adams v. Merrill, 45 Ind. A. 
$15, 85 NE 114, 87 NE 36; Balch v. 
Johnson, 106 Tenn. 249, 61 SW 289. 

53. Yokley Vv. Superior Drill Co., 
80 SW 1153, 26 KyL 3 

[a] In a deed Sit ayene: land to a 
man and wife, “the bodily heirs”. of 
the wife meant her children, Yokley 
v. Superior Drill Co., 80 SW 1153, 96 
Kyl 302. 

54 Maynard vw. Henderson, 117 
Ark, 24, 173 SW 8381, AnnCas1917A 


1157. 

5a Maynard v. Henderson, 117 
ee 24, 173 SW 831, AnnCasl917A 

56 Maynard vy. Henderson, 117 
aie 24, 173 SW 831, AnnCasl1917A 

57. Re Irwin, 3 OntWN 936, 21 
OntWR 562, 4 DomLR 803. 

58. Re Irwin, 3 OntWN 936, 21 
ena S 562, 4 DomLR 803. 

James v. Hooker, 172 N. C. 

780 “90 SE 925; Parrish v. Mills, 101 
Tex. 276, 106 SW 882 Laff (Civ. A.) 
102 SW 184]. 


60. Smith v. Egan, 258 Mo. 569, 
167 SW 971, AnnCas1915D 723. 
61. Farmers’. Loan, etc., Co. v. 


Polk, 166 App, Div. 48, 151 NYS 618 
(stating that there is no reason why 
the rule that the grantor is pre- 


trust fund, the heirs of any deceased!sumed to have used the term in its 


% Pr 


i 


property realty, 
that the grantor meant heirs at law 
should prevail, it would not affect 
the result in the present case). 

62. Reiff v. Reiff, 12 Montg. Co. 


(Pa.) 26. 
Alleam, 23 Ga. 382. 


63. Averit v. 
[a] “Orphans” includes a _ single 
ANleam, 23 Ga. 


ee ORE: Averit v. 

64 Foster v. Land, 30 N. H. 305. 

[a]. “Inhabitants” includes indi- 
vidual inhabitants. Foster v. Land, 
30 N..H. 305. 

65. Halsey v. Fulton, 119 Va. 571, 
89 SE 912. 

Duke v. Huffman, 138 Ga. 172, 
SE 1; Gilliam vy. Guaranty Trust 

186 N. Y. 127, 78 NE _ 697, 116 
536 [aff 111 App. Div. 656, 
97 NYS 758]. 

67. Duke v. Huffman, 138 Ga. 172, 
75 SE 1. 

[a] Thus, where a deed conveyed 
property to the daughter of the 
grantor for life, and after her death 
to her children or their representa- 
tives, and in default of such children 
or representatives, to the brother or 
brothers of the life tenant “and their 
children surviving,” such children or 
brothers, upon the death of the life 
tenant without children or _ repre- 
sentatives of children, and after the 
death of the brothers, take per capita 
and not per stirpes. Duke v. Huff- 
man, 138 Ga. 172, 75 SE 1. 

Duke v. Huffman, 138 Ga. 172, 


68. 

75 SE 1. 

69. Ennis v. Brown, 1 App. Div. 
22, 36 NYS 737; Jackson v. Hoyt, 2 
Johns. Cas. (N. Y.) 327. 

70. Ennis v. Brown, 1 App. Div. 
36 NYS 737. 


fa] Such person can convey good 
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ment," especially where there is an absence of all 
proof tending to show the existence of a trust es- 
tate, and there is none ereated by the deed.7? But 
such words may not be deseriptive merely, and the 
not in his individual 
designated.7® 
word ‘‘trustees’? may, however, be also regarded as 
deseriptio person- 
arum.™ Generally, however, in determining whether 
takes individually or as administrator 
or trustee, the court will also consider the phrase- 
ology of the deed and the application or nonappli- 
statutes,”® the absence of a statute or 
vesting of the legal interest,’® 
all cireumstanees showing that 
something was to be done by the trustee; or it will 


grantee may take the title, 
capacity, but in the capacity 


mere surplusage except as a 
the grantee 
eation of 
words preventing the 
or the absence of 


him- 
Ennis 


title even though he holds for 
self and as trustee for others 
v. Brown, 1 App. Div. 22, 86 NYS 
787. And see Duncan v. Beard, 11 
Ss. Cc. L. 400. (holding that after the 
lapse of many years a deed from the 
associates may be presumed). 
71. Ala—Innerarity v. Kennedy, 
2 Stew. 156. 
Ga.—Greenfield  v. 
808, 50 SH 111. 
Kan.—Clapp v. Maurer, 94 
549, 651, 146 P 1155 [eit Cyc]; 
v. Love, 72 Kan. 658, 88 P 201. _ 
Ky.— Js Re ROn v. Roberts, 95 Ky. 
410, 25 SW 879, 15 KyL 831. 
Miss.—Ric Aeabdboh v. McLemore, 


60 Miss, 815. 
Bay, 21 N. J. DL. 


N. J.—Cairns v. 
174. 

N. Y.—Fowler v. Coates, 201 N. Y. 
257, 94 NE 997 [rev 128 App. Div. 
881, 112 NYS 849]; Greenwood Lake, 
ete, FR. Co. v. New York, etc, R. 

184 N.. Y..485, 81 NH 874 [aff 
26]; Title Guarantee, ete, Co. 
v. Fallon, 101 App. Div, 187, 91 NYS 
497; IKXanenbley v. Volkenberg, 70 
App. Div. 97, 75 NYS 8; Towar v. 
Hale, 46 Barb. 361; Van Schaick v. 
Lese, 31 Mise, 610, 66 te 64. 
L 


Stout, 122 Ga. 


Love 


Pa,—Hannen v. Ewalt, 18 Pa, 9. 

8S. C—Barrett v. niles, iG. 
29. 

“Tt seems to be well settled that 
where... the name of any person 
is followed simpiy by his title or 
name of office, without any other 
statement that he is acting in the ca- 
pacity indicated by the words which 
follow his name, such words are 
merely deseriptio persone, and the 
person is bound or charged individ- 
ually only as the case may be.” This 
rule applies to conveyances and the 
title vests in the grantee individually 
and not as trustee for the person or 
corporation indiented by the words 
which follow the name, and unless it 
ean be inferred from the instrument 
that “they are acting that they take 
the title officially, the words will be 
held simply to be inserted by way 
of deseription, and will not affect 
their rights as grantees.” Pfeiffer 
v. Rheinfrank, 2 App. Div. 574, 575, 
$76, 87 NYS 1076 (per Rumsey, J.). 

ta] Rule applies: (1) To an “ad- 
ministrator.’ Innerarity v. Kennedy, 
2 Stew. (Ala.) 156 Jackson y. Rob- 
erts, 956 Ky. 410, 25 SW 879, 15 KyL 
831; Richardson v. Molemore, 60 
Miss. 815. (2) To trustees. Cairns 
Vo Hav el IN, ta 'y Fowler v. 
Coates, 201 N. Y, 257, 94 NW 997 
Trev 128 App. Div. 881, {12 NYS 849]; 

reenwood Lake, ete, R. Co. v. New 
York, eta, R. Co, 184 N.Y. 435, 32 
NE 874 [at! 8 NYS 26]; Tithe Guaran- 
tee, ete, Co. v. Fallon, 101 App. Div. 
187, 91 NYS 497; Kanenpley v. Vol- 
kenberg, 70 App. Div. 9¥) 75 NYS 8; 
Towar vy, Hale, 46 Barb, (N. Y.) 861; 
Van Sehaick v. Lese, 31 Mise. 610, 66 
NYS 64; Barrett v. Cochran, 11 8, C, 
29. (8) To 
corporated 
Seymour, 
(4) To a 


Cochrs 


Association, 
147 Til. 598, 
“ruardian,” 


Hart Vv. 
85 NE 246, 
Mannen Vv. 


Kan, 


a deed in trust to an ine} 
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The 


18 ‘Pa’ ot . 

72. IKanenbley v. Volkenberg, 70 
App. Div. 97, 75 NYS 8, See Barrett 
v. Cochran, 11 8, C. 29 (holding that, 
if the addition of the word “trus- 
tee’ were regarded as sufficient to 
ereate a trust, it would be no evi- 
dence of the previous existence of a 
trust, especially where the words 
used imply that no such estate was 
held by the trustee). 

{a] If there is no person in exist- 
ence with authority or capacity to 
take as beneficiary, under a deed 
to persons as trustees, the title may 
be vested in them — individually. 
Robie v. Sedgwick, 86 Barb. (N. Y.) 
319 [aff 4 Abb. Dee. 73]. 

738. Johnson v. Calnan, 19 Colo. 
168, 34 P 905, 41 AmSR 224; Hamlin 
v. Perticular Baptist Meeting House, 
103 Me. 348, 69 A $3156; Werner v. 
Wheeler, 142 App. Div. 358, 127 NYS 
158; Troy, ete, Gold Min. Co. v. 
Snow Lumber Co., 170 N. C. 2738, 87 
SE 40. See Brown v. Combs, 29 N. J. 
L, 86 (where the deed was to B, trus- 
tee, ete, and the court said_ that 
whether these words of addition, 
“trustee,” ete, Were meant to express 
a trust or were merely descriptive 
of the person of the grantee, they 
imported no grant to the beneficiary, 
it being clear upon the face of the 
deed that the grant was to B and not 
to him in trust). 

[a] For example, a conveyance to 
“a committ of the Society cald 
Perticuler Baptist... or their suc- 
cessors in that office for the time be- 
ing” passes the land to the grantees, 
not in their individual right, but as 
trustees. Hamlin v. Perticuler Bap- 
ys Meeting House, 108 Me. 348, 69 A 
815. 

74. Hart v. Seymour, 147 Tl. 598, 
35 NE 246; Title Guarantee, ete, Co. 
% sather: 101 App. Div, 187, 91 NYS 


75. Pittman v. Corniff, 52 Ala, 83 
to oe v. Flinn, $4 Ala, 409), 
a 


Ewalt, 


Within this rule a convey- 
ance to an administrator “in trust 
for the sabsolute use and benefit of 


the estate and those interested there- 
in” does not make him a mere naked 
and dry trustee, nor are the heirs 
vested with such a title as will en- 
able them to maintain ejectment 
against a purchaser at a sale by the 
administrator de bonis non under 
order of the probate court, Pittman 
v. Corniff, 52 Ala, 83 [foll, You v. 
Flinn, 84 Ala, 409]. 

76. Little v. Lesia, 6 Mich. 119. 

fa] MDlustration.—A deed to M, 
administrator, and his successors 
and assigns forever, no express trust 
appearing, and the grant being 
coupled with no restrictions, vests 
the legal interest in M as the only 
mrantee capable of taking, and he 
can convey the legal title unless re- 
strained by statute, and the legal 
holder or trustee is the only ono 
that can pass title, Sueh a case dif- 
fers from that of a naked trustee for 
the use of another, Little v. Lesia, 5 
Mich, 119, 


[§ 240 


read the entire deed according to its terms and in 
the light of surrounding and recited facts7® or in 
connection with the trustee’s declarations or admis- 
sions ™ or the fact that his signature is as an in- 
dividual,®® or with the beneficiary’s acts controvert- 
ing a trust;** or it will apply the rules of construe- 
tion as to ascertaining the intention, reconciling re- 
pugnant parts if possible so as to support the in- 
strument, and give effect to technical words, having 
in view also the relative force and effect of the 
habendum and other clauses, and rejecting the 
habendum or reeconeiling it with other clauses ae- 
cording to the law. 
favor of the wife, nor can it grow out of a recital 
of the inducement to the making of a deed, where 
the title is direetly 


But a trust is not annexed in 


transmitted, and upon a con- 


77. Lamars v. cschiacheniel 18'S 
Eq. 71, 42 AmD 345 

fa] The rule applies where there 
was a deed of land in fee to one of 
the solicitors of a state by name, and 
the recital was that he bought for 
the state, and there was an absence 
of all cireumstances, such as some- 
thing to be done by the trustee and 
the like, sufficient to retain the title 
in the trustee, and the legal title 
will be vested in the state. Lamars 
v. Simpson, 18 S. C. Eq. 71, 42 AmD 


345. 

78. Guthrie v. 31 
Conn, 308. 

[a] For instance, a deed in trust 
to a certain person should not be 
construed as primarily a deed for the 
purpose of dedication of a highway 
where there is nothing in it, whether 
read according to its terms or in con- 
nection with the surrounding facts, 
to show such dedication, and where 
the. deed, read in the light of sur- 
rounding and recited facts, is a deed 
in fee in certain lands which had al- 
ready been dedicated. Guthrie v. 
New Haven, ,31 Conn. 308. 

79. Boardman y. Willard, 73 Iowa 
20, 84 NW» 487, 

Tal For example, if a named trus- 
tee acknowledges the trust and that 
he holds the title for another’s bene- 
fit, and such beneficiary actually 
exists, even though unnamed in the 
deed, this is sufficient, and a judg- 
ment and levy against such trustee 
individually are a lien only on his 
personal interest in the property. 
Re ae v. Willard, 73 Towa 20, 84 

80. Kanenbley v. Volkenberg, 70 

Div. 97, 75 NYS 8. 
81. Combs v. Brown, 29 N. J. L. 


App. 

36. 
$2. Baulos v. Ash, 19 Til. 187% 
Volkenberg, 70 App. 


New Haven, 


Kanenbley v. 
Div, 97, 75 NYS 8; Mowry vy. Brad- 
ley, 11 R. I. 370 


[a] Iustrations—(1) The de- 
seriptive words “heirs of her body” 
cannot control the force of the 


words in the granting part of the 
deed “unto the said party of the 
second part, her heirs and assigns.” 
The latter words determine to whom 
the land is gonveyed and import the 
transfer to such party of a fee-sim- 
ple estate, nor can peculiar language 
of the habendum destroy the effect 
of those words and make another 
the grantee, and where such haben- 
dum and the description provides 
that the party of the ‘second part” 
holds through one as her “trustee 
and agent,” they do not control the 
construction of the deed in this re- 
spect, and, no estate being conveyed 
to him, he cannot hold for the use 
of another, aulos v. Ash, 19 Ill. 
187. (2) If the deed names the gran- 
tees as “trustees of” a designated 
person, but no trust is created, and 
the habendum is to them, “their sue- 
eessors and assigns,” this does not 
show that the conveyance was to 
them as trustees and not as individ- ~ 
uals, Kanenbley v. Volkenberg, 70 


For later cases, developments and changes in. the law see we cumulative . Annotations, same title, page and note number, 
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sideration received from the husband to him alone.*® 
A grantee of lands may, however, by the same con- 
veyance, take an undivided portion in his own right 


and another portion as trustee.‘ 


{[§ 241] g. Questions for Court or Jury. Al- 
though the court should decide whe holds title where 
it rests upon the legal effeet of the deed,®° yet the 
court may instruct the jury that the legal title vests 
in a certain person or not, and leave it to them to 
decide as a fact who is entitled, where the identity 


of such person is in issue.*¢ 


App. Div. 97, 75 NYS 8. (3) Again, 
within the rule that the habendum 
may be rejected when clearly and ir- 
reconcilably repugnant to the prem- 
ises, but that a construction should 
be adopted which renders both con- 
sistent, a legal estate may vest in 
trustees and not in partners named 
as tenants ia common. Mowry v. 
Bradley, 11 R. I. 370. (4) If a deed 


DEEDS f18'C2d.| 277 
[§ 242] E. Property Conveyed *‘—1. General 
Rules—a. Intent of Parties. The intent of the par- 


and where such 


Nebr.—Lamson v. Blm Creek, 80 
Nebr. 369, 114 NW 277. 

Nev.—Coppermines Co. v. Comins, 
38 Nev. 359, 148 P 349. 

N. J.—Northeastern Tel., etc., Co. 
v. Hepburn, 73 N. J. Eq. 657, 69 A 249 
[rev 72 N. J.. Eq. 7, 65 A 747]. 

N. Y.—Woodruff v. Paddock, 130 
N. Y. 618, 29 NE 1021 [aff 56 Hun 
288,'9 NYS: 381]; Peo. v. Jones, 112 


gives chattels to one to have and to, N. Y. 597, 20 NE 577 [mod 49 Hun 


hold forever, he takes the absolute 
title, even if such chattels are to 
remain in another’s possession dur- 
ing life, but without the right of dis- 
position and without being subject 
to his creditors. Benton vy. Pope, 5 


Humphr. (Tenn.) 392. 
ieee Mosely v. Mosely, 87 N. C. 
84, Jackson vy. Moore, 6 Cow. 


(N. Y.) 706 [rev on other grounds 4 
Wend. 58]. 


onan, Johnson v. Shively, 9 Or. 
86. Greening v. Keel, 72 Tex. 207, 


10 SW 255. See also Prentiss v. 
Blake, 34 Vt. 4€0. 

[a] Where names are spelled dif- 
ferently and are idem sonans (1) the 
question of ae is one of fact 
(Galveston, ete, R. Co. v. Stealey, 
66 Tex. 468, 1 SW 186), (2) as a deed 
to father or son of the same name 
co v, Clark, 39 Hun.,<(N. Y.) 
Z . 

{b] Whether there is any such 
heir as the one designated is for the 
jury to determine. Finlay v. Hum- 
ble, 1 A. K. Marsh. (Ky.) 293. 

87. Sufficiency of description sce 
supra §§ 62-71 

88. Ala.—Keith v. Woodruff, 136 
Ala. 448, 34 S 911. 


Colo.—-Davis Vv. Randall, 44 Colo. 
488, 99 P_322, 
Conn.—Roberti v. Atwater, 43 
Conn. 540. 
82 Ind., A. 


Ind.—Elsbury v. Shull, 
556, 70 NE 287. 

Ind. T.—Bucher v. Overlees, 6 Ind. 
T. 144, 89 SW 1021. 

Ky.—Bain v. Tye, 160 Ky. 408, 412, 
169 SW 843 [quot Cyc]; Wilson v. 
Hoover, 154 Ky. 1, 156 SW 880; Bagby 
v. Bagby, 151 Ky. 558, 152 SW 537; 
Louisville, ete., R. Co. v. Cullen, 108 
SW 857, 82 Kyl 1110; Cornett v. 
Creech, 100 SW 1188, 30 KyL 1265; 
Trimble v. Ward, 14 B. Mon. 8; 
Mouser v. McInteer, 12 Ky. Op. 567; 
Blanchet v. Musselman, 1 Ky. Op. 
569. See Louisville, ete., R. Co. v. 
Cullen, 108 SW 857, 32 KyL 1110. 

La.—Bender v. Chew, 129 La. 849, 
56 S 1023. 

Me.—Littlefield v. Hilton, 110 Me. 
495, 87 A 216; Morse v. Phillips, 108 
Me. 63, 78 A 1125; Abbott v. Abbott, 
51 Me. 575. 

Mass.—St. Paul's Church v. Atty.- 
Gen., 164 Mass. 188, 41 NE 231; In- 
galls vy. Newhall, 139 Mass. 268, 30 
NE_ 96. 

Mich.—Putnam v. Pere Marquette 
R. Co., 174 Mich. 246, 140 NW 554; 
Probett v. Jenkinson, 105 Mich. 475, 
63 NW 648. 

Minn.—Sandretto v. Wahlsten, 124 
Minn. 331, 144 NW 1089; Lawton v. 
Joesting, 96 Minn. 163, 104 NW 830: 
Owsley v. Johnson, 95 Minn, 168, 103 
NW 908. 

Pte 0 io eae v. Chambliss, 38 S 

Mo.—Presnell v. Headley, 141 Mo. 
187, 43 SW 378; Bast v. Mason, 165 
Mo, A, 718, 148 SW 398. 


. ares’? 


865, 2 NYS 148]; Matter of Austin 
Place, 125 App. Div.. 821, 110 NYS 
525. See Sandiford v. Hempstead, 
97 App. Div. 163, 90 NYS 76 [aff 186 
N. Y. 554, 79 NE 1115]. 

N. C.—Suge v. Greenville, 169 
N. C. 606, 615, 86 SE 695 [cit sel 
Featherstone v. Merrimon, 148 N. 
199, 61 SE 675; Gudger v. “White, in 
N. C. 507, 54 SE 386. 

Oh.—Gill v. Fletcher, 74 Oh. St 
295, 78 NE 433, 113 AmSR 962; Mc- 
Afferty v. Conover, 4) Obes St.99,1 10 
AmD 57. 


Pa.—Hads v. Tiernan, 213 Pa. 44,- 


62 A 172; McWilliam v. Martin, 12 
Serge. & R. 269, 14 AmD 688. 

Philippine.—Rodolfa v. Sermonia, 
21 Philippine 26; Mercado v. Noel, 21 
Philippine 19. 

Tenn.—Pritchard v. Rehori, 135 
Tenn. 328, 186 SW 121. 

Tex.—Sanborn v. Crowdus, 100 Tex. 
605, 102 SW 719; Robertson v. Mos- 
son, 26 Tex. 248; Ayers vy. Snowball, 
(Civ. A.) 181 SW 827; Wadsworth v. 
Vinyard, (Civ. A.) 131 SW _ 1171; 
Pratt v. Townsend, (Civ. A.) 125 SW 
111; Couch v. Texas, ete, R. Co., 49 
Tex. Civ. A. 188, 107 SW 872; Webb 
v. Walters, 39 Tex. Civ. A. 623, 87 
SW 1051. See Nona Mills Co. v. 
Wright, 101 Tex. 14, 102 SW 1118 
[rev (Civ. A.) 98 SW 917] (holding 
that a deed executed in 1854 con- 
veyed the right of the grantor to a 
state land grant to which he was 
entitled under an existing statute, 
although his title to the grant was 
confirmed by a relief act of the leg- 
islature subsequent to the date of 
the execution of the deed); Merrill 
v. Bradley, (Civ. A.) 121 SW 561; 
Cunningham v. Buckingham, 50 Tex. 
Civ. A. 44, 111 SW_ 766. 

Vt.—Huntley v. Houghton, 85 Vt. 
200, 81 A 452; Morse v. Weymouth, 
28. Vt. 824, 

W. Va.—Clayton v. Gilmer County 


Ct. 58. W. Va. 253, 52 SE 103,.2 
LRANS 598. 

Wis.—Prentiss v. Brewer, 17 Wis. 
635, 86 AmD 730 


Can.—Barthel v. Scotten, 24 Can. 
S. C. 367; Doyle v. McPhee, 24 Can. 
S.C. 65. 

Ont.—Wilson v. Gilmer, 46 U. C. 
Ca ea pe naobner v. Williamson, 44 

ere) Fidelity Trust Co. v. D,_ T. 
McKeithan Lumber Co., 212 Fed, 229 
{aff 223 Fed. 773, 139 CCA 353] 
(where a deed made by a lumber 
company was construed with respect 
to a clause conveying all accounts 
and debts receivable for lumber sold 
after a certain date). 

[a] anguage used in a particu- 
lar sense should be so construed as 
to accord with the intention of the 
Bee ‘ies Treat v. Strickland, 23 Me. 


{b] Generality of words in a re- 
lease will be restrained by paneer 
intention. Upton v. Upton, 1 Dowl. 
P. C. 400. See also London, etce., R. 
Co. v. Blackmore, L. R. 4 H. L. 610; 


ties, as manifested by the language of the deed, will, 
as a general rule, control in “determining the prop- 
erty conveyed,** and in case of ambiguity or un- 
certainty the language of a description will be lib- 
erally construed in order to effectuate, if possible, 
such intention;*® but the intention of the parties 
must be gathered from the language of the deed, 


language is plain and intelligible, 


it cannot be changed or varied by construction,®? 


Lyall v. Edwards, 6 H. & N. 337, 158 
Reprint 139. 

[ec] Particular descriptions con- 
strued.—(1) A conveyance of the 
mineral in, and timber on, a tract of 
land within a boundary beginning 
at a corner on a river, thence, giving 
the course, to a stake on “the top 
of Log Mountain, and thence with 
top of Log Mountain,” ete., conveys 
the mineral in, and timber on, the 
tract to the top of the mountain. 
Browning v. Cumberland Gap Can- 
nel Coal Co., 89 SW 267, 28 KyL 
393. (2) A conveyance of that part 
of a certain lot west of the “boun- 
daries of a railroad” is properly con- 
strued to mean that part outside and 
west of the railroad’s right of way. 
Illinois Cent. R. Co. v. Hasenwinkle, 
232 Ill. 224, 88 NE 815, 15 LRANS 
129. (3) A deed of ‘all the land now 
used as a common, containing two 
acres more or less, lying between 
Lowell [now Salem] Street, Salem 
[now Harnden] Street, and Ash [now 
Lowell] Street,” means not so much 
of the land as is a common, but all 
of the land, and that it is a com- 
mon. McKay v. Reading, 184 Mass. 
140, 142, 68 NE 48. (4) A deed con- 
veying a lot bounded on the east by 
a street, on the north and west by a 
specified lot, and on the south by 
another lot, “including the lot given 
to said Samantha C. Wilson by her 
father (which is still retained by 
her), said lot hereby granted, said 
lot being 3144 feet front by 90 feet 
deep,” ete., did not convey .the lot 
given to W by her father. Feather- 
ston v. Merrimon, 148 N. C. 199, 61 
SE 675. 

89. Nolen v. Henry, 190 Ala. 540, 
67 S 500, AnnCas1917B 792; College 
Corner, ete., Gravel Road Co. v. Moss, 
92 Ind. 119; Rucker v. Steelman, 73 
Ind. 396; Key v. Ostrander, 29 Ind. 
1; Koons v. Burkhart, (Ind. A.) 119 
NE 820; Ault v. Clark, 62 Ind. A, 55, 
112 NE 843; Masten v. Olcott, 101 
N. Y. 152, 4 NE 274; Peck v. Mal- 
lams, 10 N. Y. 509; Perrior v. Peck, 
59 App. Div. 390, 57 NYS 377 [aff 167 
N. Y. 582 mem, 60 NE 1118 mem]; 
Gernt v. Floyd, 131 Tenn. 119, 174 


SW_ 267. 

90. Ala—McMillan v. Aikin, 189 
Ala. 330, 66 S 624. 

Conn.—Tyrrell v. Comstock, 18 


Conn. 210. 

Mo.—Weissenfels v. Cable, 208 Mo. 
515, 106 SW 1028; Hartt v. Rector, 
13 Mo. 497, 53 AmD 157. 

R. I.—Co-Operative Bldg. Bank vy. 
Hawkins, 30 R. I. 171, 73 A 617. 

Tex.—Wadsworth y. Vinyard, (Civ. 
A.) 131 SW. 1171. 

Eng.—Doe v. Webster, 12 A. & E. 
442, fo ECL 223, 113 Reprint 879. 

“If there is any proposition of 
law well established upon principle 
and authority, it is, when the de- 
scription in a deed designates a piece 
of land as that conveyed, the de- 
scription cannot be departed from 
by parol evidence of intent.” Hol- 
comb v. Mooney, 13 Or. 503, 506, il 
P, 274. 

[a] Where a deed conveys prop- 
erty and land contiguous thereto and 
there is nothing in the instrument to 
show that the word “contiguous” 
was to be used in any other than its 
primary meaning, land separated 
from the main property by interven- 
ing lands of another and.at a con- 
siderable distance therefrom will not 


278 [18C.J.] 


although it is plain that it is not the description 
which was intended to be used.?1 Hence a specific 
description cannot be extended to include property 
not within its terms,?? or restricted so as not to 
An exception to this rule 
exists, as between the parties at least, where they 
have made a physical survey of the land and have 
marked the boundaries, and their deed is intended. 
to convey the land so marked, although it contains 
a different and erroneous description.®* 
the exception is to be applied with caution;*° all 
the requirements necessary to bring the case within 
the exception must be met before it will be held 


inelude such property.®® 


applicable.’® 
As against third persons. 


[§ 243] b. 


be included, as the courts in con- 
struing contracts will not substitute 
another which the parties may have 
intended to, but did not in_ fact, 
make. Halston Salt, ete, Co. v. 
Campbell, 89 Va. 396, 16 SE 274. 

{b] A reservation of the use of a 
cove for certain purposes has an in- 
fluence in favor of the inclusion of 
the cove by the conveyance. Small 
v. Wright, 74 Me. 428. 

[c] Where the grantor conveys 
adjoining tracts to different owners, 
the descriptions in the deeds are not 
affected by previous limits between 
tracts. Rood v. Duncan, 2 La. A. 
(Orleans) 1538. 

91. Beugnot v. New Orleans Land 
Co., 189 La. 687, 71 S 947;, Wads- 
worth v. Vinyard, (Tex. Civ. A.) 131 
SW 1171. 

92. La.—Buegnot v: New Orleans 
Land Co., 189 La. 687, 71 S 947. 

N. Y.—Thayer v. Finton, 108 N. Y. 
394, 15 NE 615, 28 NYWklyDig 358 
[rev 22 NYWklyDig 85]. 

Oh.—Carll v. Little Miami R. Co., 
82 Oh, Cir. ‘Ct. 667. See Puntt vy. 
Zimmer, 29 Oh. Cir. Ct. 721 (holding 
that, in a description of property con- 
veyed in a deed, the expression 
“thence north with the half section 
line” denotes nearness to, or in the 
same direction as, the half section 
line, and not necessarily upon or 
along such line). 

. R. I1.—Dodge v. Lavin, 34 R. I. 409, 
83 A 1009 [rearg den 34 R. I. 514, 84 
A 857]. 

Tex.—Ward v. Nelson, 62 Tex. Civ. 
A. 281, 131 SW 310. 

[a] Dlustrations.—(1) A grantee 
in a deed conveying a lot described 
as a designated lot on a recorded 
plat does not obtain the title of the 
grantor in a part of the adjacent 
lot acquired by limitations. Ward 
v. Nelson, 62 Tex. Civ. A. 281, 131 
SW 310. (2) Where a deed described 
land and gave the grantee the right 
to land, load, and unload his boat 
on certain mentioned land which was 
not ineluded in the description, it 
did not include the land over which 
he was given the easement. Dodge 
v. Lavin, 84 R. I. 409, 88 A 1009 
[rearg den 34 R. I. 514, 84 A 857]. 

93. Pennington Vv. Cumberland 
Valley Land Co., 150 Ky. 576, 150 
SW 655. See Farnam v. Brooks, 9 
Pick. (Mass.) 212 (holding that in 
equity, aS well as at law, a convey- 
ance cannot be restricted by show- 
ing that certain rights or property 
included by its terms were not 
thought of at the time of the bar- 


gain). 

[a] Where an island is described 
by uname, it will include the small 
island formed by an inlet breaking 
through, where it is not shown that 


such small island has acquired any 


separate designation. Morton v. 
Manhattan Beach Impr. Co., 29 Hun 
CN. Y.) 266. 


The intention of the 
parties will not control the plain and unambiguous 
terms of the deed as against third persons.°*? 

Property Not Owned by Grantor. 


DEEDS 


[§ 244] ¢. 


However, 
conveyed. 


94. Clarke v. Aldridge, 162 N. C. 
326, 78 SE 216. 


95. Potter v. Bonner, 174 N. C. 
20, 93 SE 370. 
96. Potter v. Bonner, 174 N. C, 


20, 93 SE 370. 

97. Hensley v. Burt, ete., Lumber 
Co., 182 Ky. 112, 116 SW 316; Pohl- 
man y. Evangelical Lutheran Trinity 
Church, 60 Nebr. 364, 83 
Wardell v. Kings County Commercial 
Waterway Dist. No. 1, 80 Wash. 495, 
141 P 1045. 

fa] Thus (1) where the descrip- 
tion in a deed which conveyed land 
bounded by a river was sufficient to 
carry the land between high and low 
watermark, a purchaser without no- 
tice from the grantee takes such 
land, even though it was not the in- 
tention of the grantor to convey it. 
Wardell v. Kings County Commercial 
Waterway Dist. No. 1, 80 Wash. 495, 
141 P 1045. (2) Where the intention 
of the parties was to convey all of 
the land covered by a patent to the 
vendor, any mistake in the patent as 
to the land conveyed would. not af- 
fect a conveyance of the patentee’s 
title, especially after the land had 
passed to innocent purchasers, al- 
though the grantor might have a 
claim for the price of the additional 
land. Hensley v. Burt, ete, Lum- 
ber Co., 132 Ky. 112, 116 SW 316. 

98. Derham v. Hill, 57 Colo. 345, 
142 P 181; Decker v. Stansberry, 249 
Ill. 487, 94 NE 940, AnnCas1912A 
227; Dougherty v. Purdy, 18 Ill. 206; 
Caldwell v. McGee, 162 Ill. A. 171; 
Butler v. Davis, 5 Nebr. 521; Holman 
v. Houston Oil Co., (Tex. Civ. A.) 152 
SW 885, 174 SW 886; Huffman v. 
Eastham, 19 Tex. Civ. A. 227, 47 SW 
385. And see Harris v. Byers, 112 
Miss. 651, 73 S 614 (holding that, 
where a deed conveyed land déscribed 
as the. north end of a fractional 
southwest quarter of a _ section 
named containing four acres, and 
the grantor did not own the entire 
north end, his conveyance would 
operate to carry four acres off the 
north end of whatever land he owned 
in such subdivision). 

{aJ] Thus, where neither a gran- 
tor nor any of his ancestors had ever 
owned the west half of a league, 
but owned the east half, a deed of 
an undivided eight hundred and ten 
acres in such league must be con- 
strued to convey land only in the 
east half. Holman v. Houston Oil 
Co., (Tex. Civ. A.) 152 SW 885, (Civ. 
A.) 174 SW 886. 

99. Featherston v.. Merrimon, 148 
N. C. 199, 61 SE 675. 

LU 66 


°. . S—Blum_v. 
Fed. 883, 14 CCA 158. 

Ala.—Hall v. Long, 74 S 56; Chat- 
tahoochie, etc., R. Co. v. Pilcher, 163 
Ala. 401, 51 S 11. 

Cal.—Pico v. Coleman, 47 Cal. 65. 

er ane v. Turney, 15 Conn. 

01, 


Bowman, 


NW. 201; | 


[§§ 249-944 


Where the description in a deed is equally applica- 
ble to two tracts of land, one only of whieh the 
grantor owns, it will be presumed that he intends 
to convey the tract to which he has title.°s 
law never presumes a wrong, an intent of one to 
eonvey another’s land, casting a cloud on his title, 
must be clearly shown.*® 

Entire Description Should Be Con- 
sidered. The entire description in a deed should be 
considered in determining the identity of the land 
Clauses inserted in a deed should be 
regarded as inserted for a purpose and given a 
meaning that will aid the description. 
of a deed ought, if possible, to take effect, and 
every word to operate.? 
where the description in a deed closes with a elause 
which clearly and unequivocally sums up the in- 
tention of the parties as to the particular property 


As the 


Every part 
So it has been held that, 


diator alsin v. Malony, 4 Iowa 
4. 
122 SW 


Me.—Chapman y. Hamblet, 100 Me. 
454, 62 A 215; Herrick v. Hopkins, 23 
Me. 217. 

Minn.—Lovejoy v. Gaskill, 30 Minn. 
137, 14 NW 583. 

Mo.—Wolfe v. Dyer, 95 Mo. 545, 
8 SW_ 551; Brown vy. Gibson, 82 Mo. 
529; Lakenan v. Hannibal, ete, R. 
Co., 36 Mo. A. 368. 
ane H.—Bell v. Woodward, 46 N. H. 
ree J.—Fuller v. Carr, 33 N. J. L. 

N. Y.—Thayer v. Finton, 108 N. Y. 
394, 15 NE 615, 28 NYWklyDig 358 
[rev 22 NYWklyDig 85]; Case v. 
Dexter, 106 N. Y. 548, 13 NEY 449; 
Smith v. Brookhaven, 89 App. Div. 
475, 86 NYS 34; Higginbotham v. 
i tae ok VE Fun’ far, Yo VNe ey, 


N. C—Quelch v. Futch, 172 N. C. 
316, 317, 90 SE 259 [cit Cyc]; Sugg 
v. Greenville, 169 N. C. 606, 86 SE 
695; Mayo v. Blount, 28 N. C. 283. 


Ky.—Bentley v. Napier, 
180 


Or.—Columbia City Land Co. v. 
Ruhl, 70 Or. 246, 254, 134 P 1035, 
141 P'208 {cit Cyc]. 

C.—Foy v. Neal, 33 S. G L. 


8. 
156. 

Tex.—Holman vy. Houston Oil Co., 
(Civ. A.) 152 SW 885. 

Va.—Byrd v. Ludlow, 77 Va. 483. 
W. Va.—Barbour v. Tompkins, 
W.. Va. 572, 

715. 

[a] Mlustration.—Where the hold- 
er of paper title to an undivided 
half of a certain tract of land con- 
veyed “the undivided one-third of 
all that northern half part of all that 
certain tract of land,” ete, and by 
a subsequent clause added “together 
with all the estate, right, title, in- 
terest and demand whatsoever which 
I had or may have of, in or to the 
same, or any part or parcel thereof,” 
the deed was construed as conveying 
a one-third interest in whatever half 
of the tract the grantor was entitled 
to, where the surrounding circum- 
stances showed that the particular 
half to which he was entitled was 
in dispute at the time of the con- 
veyance; and therefore, after title 
to the east half of the tract was 
confirmed in the grantor, his deed 
conveyed an undivided third of such 
entire east half and not an undivided 
third of the north half of the east 
half. Walsh vy. Abbott, 145 Cal. 285, 
288, 78 P 715, 104 AmSR 38, 

[b] Special prominence should 
not be given any one expression. 
Bentley v. Napier, (Ky.) 122 SW 
180. 


2. Ala.—Chattahoochie, ete, R. 
Co. v. Pilcher, 163 Ala. 401, 51 S 11;- 
Reynolds vy. Lawrence, 147 Ala. 216, 
40 S 576, 119 AmSR 78. 

Cal.—King v. Samuel, 7 Cal. A. 55, 


58 
52 SE 707, 3 LRANS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 244-247] 


conveyed, such clause should be given its proper ef- 
fect upon all the antecedent phrases in the deserip- 


tion.$ 


[§ 245] d. Ambiguous Description. Where the 
deseription of the property intended to be conveyed 
is ambiguous, the identity of such property must be 
gathered from the intention of the parties as shown 
by the instrument itself and the accompanying cir- 
cumstances, such as those surrounding and connect- 
ed with the parties and the land at the time.* 
where the intent is not apparent from the deed, 
after the court has placed itself as nearly as pos- 
sible in the position of the parties, resort may be 
had to the general rules of construction.® 
may, if necessary, be qualified by intendment, and 
particular clauses and provisions qualified, trans- 
ferred, or rejected in order to ascertain the inten- 


93 P 39 

Fila Black v. Skinner Mfg. Co., 53 
Fla. 1090, 1097, 43 S 919 [quot Cyc]. 

Ill—Peéoria, ete,. R. Co. v. Tamp- 
lin, 156 Ill, 285, 40 NE 960. 

Ky.—Bain v. Tye, 160 Ky. 408, 412, 
169 SW 848 [quot Cyc]. 

Mass.—Ball v, Streeter, 225 Mass. 
100, 118 NE 1034, 1035 [cit Cyc]. 

Mo.—Cole v. Mueller, 187 Mo. 638, 
$6 SW 1938; Burnett v.., McCluey, 78 
Mo. 676. 

N. C—Quelch v. Futch, 172 N. C. 
316, 317, 90 SE 259 [cit Cyc]; Sugg 
v. Greenville, 169 N. C. 606, 86 SE 
695; Modlin v. Roanoke R., ete., Co., 
145. N. G. 218, 58 SE 1075. 

Or—Columbia City Land Co. v. 
Saag 70 Or. 246, 184 P 1035, 141 P 
os 


Pa.—Wilson v. Peerless Co., 240 
Pa, 478, 87 A 705. 

[a] Thus, a clause in a deed de- 
seribing property as off the south- 
east corner of a certain lot cannot 
be disregarded, although in conflict 
with other clauses in the descrip- 
tion, when strictly construed, where 
the other clauses'do not describe the 
land with such definiteness that there 
ean be no doubt as to the land meant. 
Chattahoochie, ete., R. Co. v. Pilcher, 
163 Ala. 401. 51S 11. 

{b] A construction which is con- 
sistent with all the terms of the de- 
seription should be given, rather 
than one consistent with some of 
those terms. Lovejoy v. Gaskill, 30 
Minn, 137, 14 NW 583. 

3. Sanders v. Townshend, 89 N. Y. 
623; Ousby.v. Jones, ee Nw Ye 62h 
Gudger v. White, 141 N. GC. 507, 54 SE 


4 <Ala.—Loyd v. Oates, 143 Ala. 
231, 38 S 1022, 111 AmSR 39. 

Ark.—Scott v. Dunkle Box, 
Co., 106 Ark. 838, 152 SW 1025. 

Gal.—Los ‘Angeles County v. Han- 
non, 159 Cal. 37, 112 P 878, AnnCas 
1912B 1065. 

Ill.—Clark v. Powers, 45 Ill. 283, 

Ind.—Hunt v. Francis, 5 Ind, 302. 

Iowa.—Scholte v. Rosiers, 4 Iowa 


28. 
Kan 7) tae v. Foster, 95 Kan. 213, 
148 P 246. 

Me. + Getchell v. Atherton, 104 Me. 
198, 71 A 767. 

Mo.—Hubbard v. Whitehead, 221 
Mo. 672, 121 SW £33 Menkens v. Blu- 
menthal, 27 Mo. 198. 

N. Y.—Holden. v. Crolly, 153 App. 
Div. 254, 188 NYS 23; Jackson v. Van 
Antwerp, § Cow. 273. 

. C—Suge v. Greenville, 169 
N. C. 606, 86 SE 695; Cathey v. 
Buchanan Lumber Co., 151 N.C. 592, 
66 SE 580; Babb v. Gay Mfg. Co., 


, ete, 


150 N. C. 189, 63 SE 609; Feather- 
stone v. Merrimon, 148 N. C. 199, 61 
SBE 675. 


Pa.—Palmer v. Farrell, 129 Pa. 162, 
18 A 761, 15 AmSR_ 708; Hughes v. 
Westmoreland Coal Co,, 104 Pa. 207. 

S. C—Stephens v. Long, 92 S. C. 
65, 75 SE 530; Scater v. Henderson, 
44'S. C. 548, 23 SE 724. 

Tex.—Pratt v. Townsend, (Civ. A.) 
sl ia 111, 116 [eit Cyc]; Couch v. 
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tion.® 
[§ 246] e. 


Practical Construction. 


[18C.5.] 279 


Where the 


words used in the description in a deed are uncer- 


And 


Words 


Texas; ete! Rs Co.;49 Tex. “Civ. (A. 
188, 107 SW 872. 

W. Va.—Stevenson v. Yoho, 63 
W. Va. 144, 59 SE 954; Barbour v. 
Tompkins, 58 W. Va. 572, 52 SE 707, 
3 LRANS 715. 

Wis.—Polebitzke v. John Week 
Lumber Co., 163 Wis. 322, 158 NW 


62. 
24 Can. 


Can.—Barthel v. Scotten, 
S.C. 367. r 
Ont.—Nolan v. Fox, 15 U. C. Cc. P. 


565; Hebner y. Williamson, 44 U. C. 
Q. B. 598. 
[a] TMlustrations.—(1) Where a 


deed describes property as near a 
Place and there are two pieces to 
which it might refer, but that which 
is nearer comes more clearly within 
the description, the instrument will 
be construed as conveying the latter 
piece. Menkens v. Blumenthal, 27 
Mo. 198. (2) An exception in a deed 
of a tract of “eighty acres sold to 
W. S. Oates before’ is not void, as 
it might be made certain by parol. 
Loyd v. Oates, 143 Ala. 231, 38 S 
1022, 111 AmSR 39. 

5. Kimball v. Semple, 25 Cal. 440; 
Bain v. Tye, 160 Ky. 408, 411, 160 
SW 8438 [quot Cyc]; Sugg v. Green- 
ville, 169 N. C. 606, 615, 86 SE 695 
{cit..Cye]. 

6. Case v. Dexter, 106 N. Y. 548, 
13 NE 449; Quelch vy. Futch, 172 N. C. 
316, 317, 90 SE 259 [cit Cyc]. 

7. U. S—Hamm vy. San Francisco, 
17 Fed. 119, 9 Sawy. 31. 

Cal.—Grant v. Bannister, 160 Cal. 
774, 118 P. 253. 


Conn.—Carney v. Hennessey, 177 
Conn. 577, 60 A 129. 
Ill—Glos v. Holmes, 228 Ill. 436, 


81 NE 1064. . 

Iowa.—Quade v. Pillard, 135 Iowa 
359, 363, 112 NW 646 [cit Cyc]. 

Ky.—MeKinney v. Raydure, 203 
SW 1084; Bain v. Tye, 160 Ky. 408, 
412, 169 SW 8438 [quot Cyc]; Shepard 
v. Browning, 156 Ky. 194, 160 SW 
950; Newman v. Newman, 154 Ky. 
300, 157 SW 381. 

La.—Abadie vy. Lee Lumber Co., 
128 La. 1014, 1019, 55 S 658 [cit 
Cyc]; McCan v. Le Blanc, 128 La. 88, 


54 S 481 
Me.—Getchell v. Atherton, 104 Me. 
198, 71 A 767; Knowles v. Toothaker, 
58 Me. 172; Esty v. Baker, 50 Me. 
325, 79 AmD 616. 
Mass.—Morrison vy. Holder, 214 
Mass. 366, 101 NE 1067. 
Mich.—Monfort vy. Stevens, 68 
Mich. 61, 35 NW 827. 
Minn.—Sandretto v. Wahlsten, 124 
Minn. 331, 144 NW 1089. 
Mo.—Blumenthal vy. Blumenthal, 
251 Mo. 693, 158 SW 648; Hubbard 
me Whitehead, 221 Mo. 672, 121 SW 
N. H.—Barker v. Publishers’ Paper 


| Co. 9T A: 749, 

N. J.—Caméden, pic: Land Co. v. 
Lippincott, 45 N. J. L. 405; Jackson 
v. Perrine, 35 N. J. L. 137. 


40 
169 


N. Y.—Putzel v. Van Brunt, 
Nai pone. a 
N. v. Greenville, 


C.—S 
N. C. 606. $6 ®SE 6 


tain or ambiguous and the parties have by their acts 
given a practical construction thereto, the construc- 
tion so put upon the deed by them may be resorted 
to to aid in ascertaining their intention.’ 
a vendor places his purchaser in possession of land 
under certain boundaries, the vendor cannot after- 
ward avail himself of any ambiguity in the con- 
veyance, the contemporaneous construction fixing 
the intent of the parties.’ 

[§ 247] f. As between Parties. The description 
of the property conveyed by a deed should ordi- 
narily be construed against the grantor and in the 
manner most beneficial to the grantee,® although this 
rule may be overcome by other proper considera- 


So where 


Pa.—Province v. Crow, 70 Pa. 199; 
Kountz v. O'Hara St. R. Co., 48 Pa. 
Super. 132, 139 [quot Cyc]. 

C.—Stephens v. Long, 92 S. C. 
ex. 


Ss. 

65, 75 SE 530. 

Te 
Civ. A. 319, 130 Sw 598; ‘pratt v. 
Townsend, (Civ. A.) 125 SW 111, 
115 [eit Cyc]; Borden v. Patterson, 
bl Tex uCiv. “Ac P78hdihieeS Weal soe 
Webb v. Walters, 39 Tex. Civ. A. 623, 
87 SW 1051. See Carter v. Childress, 
(Civ. A.) 99 SW 714 (holding that, 
where, after the execution of a deed 
which was sufficiently broad to cover 
certain growing crops on the land, 
the grantee permitted the grantor to 
harvest the crop and later offered to 
huy the same from the_ grantor, 
whether there was a verbal contract 
reserving the crop to the grantor was 
for the jury). 

Va.—Smith v. Mullen, 1138 Va. 671, 
75 SE 130. 

Wash.—Davies v. Wickstrom, 56 
Wash. 154, 159, 105 P 454, 134 AmSR 
1100 [cit Cyc]. 

Wis.—Polebitzke v. John Week 
Lumber Co., 163 Wis. 322, 158 NW 
62; Whitney v. Robinson, 53 Wis. 309, 
10 NW 512. 

N. S.—Ogilvie v. Grant, 41 N. S. 1, 
1 HastLR 117, 2 EastLR 196; Fulton 
vy. Davidson, 2 BastLR 153. 

[a] Where a lot was described as 
in the. “‘southeast’”’ corner of a tract, 
but it appeared from the evidence 
and the acts of the parties that the 
southwest corner of.a large tract 
was intended, it was held proper to 


reject the word “southeast” from 
the description. Evans v. Greene, 21 
Mo. 170. 


8. Como v. Pointer, 87 Miss. 712, 
40 S 260; Schlossmacher vy. Beacon 
Place Co., 52 Wash. 588, 100 P 1013. 
See Hubbard v. Whitehead, 221 Mo. 
672, 121 SW 69 (holding that, in de- 
termining whether a deed was in- 
tended to include lots, the court will 
take into consideration that imme- 
diately upon its delivery grantor 
gave grantee actual possession of the 
lots, and grantee fenced the entire 
tract, built a house and barn upon it, 
and resided thereon, and that neither 
grantor nor his heirs for a_period 
of forty-six years ever made any 
claim of ownership or paid any 
taxes); Wells v. Jackson Iron Mfg. 
Co., 47 N. H. 235, 90 AmD 575 (hold- 
ing that a survey and erection of 
monuments on land made with a 
view of subsequent conveyance is not 
admissible to wary a deed subse- 
quently made which makes. no ref- 
erence to such survey). 

9. Cal.—Union Oil Co. v. Stewart, 
158 Cal. 149, 110 P 313, AnnCas1912A 
567; Muller v. Boggs, 25 Cal. 175; 
Vance v. Fore, 24 Cal. 435. 

Canal Zone.—Espinosa y. Carbone, 
2 Canal Zone 164. 

Conn.—Marshall v. Miles, 8 Conn. 


369. 

Tll.—Decker v. Stansberry, 249 Ill. 
487, 94 NE 940, AnnCas1912A 227; 
Lake Erie, ete, R. Co. v. Whitham, 
255 Tl. 614; 40 NE 1014, 46 AmSR 


280 [18C.J.] 


tions;*° and it has been said that it should be ap- 
plied "with caution,'? and it has even been repudi- 
So when there are two or more deserip- 
tions in a deed, which are inconsistent with one 
another, the grantee is at liberty to select that 


ated.” 


which is most favorable to him.** 
held that this rule 
is no evidence that the 


favorable than the other.** 
[§ 248] g. 
Instrument Was Made. 


conveyed, reference may be 
reference.’® 


355, 28 LRA 612; Boone v. Clark, 129 


Ill. 466, 21 NE 850, 5 LRA 276 
Ind.—-Hornet v. Dumbeck, 39 Ind. 
A. 482, 78 NE 691. 
Towa.—Quade vy. Pillard, 135 Towa 


359, 863, 112 NW 646 [cit Cyc]. 

Me.—Littlefield — v. Hilton, 110 
Me. 495, 87 A 216; Chapman v. Hamb- 
let, 100 Me. 454, 62 A 215; Black v. 
Grant, 50 Me. 364; Esty v. Baker, 50 
Me. 325, 79 AmD 616. 

Mad.—Carroll v. Norwood, 5 Harr. 
& J. 155; Helmes v. Howard, 2 Harr. 
& M. 57; Hawkins v. Hanson, 1 Harr. 
& M. 523. 

Mich.—Heethuis v. Kerr, 194 Mich. 
689, 161 NW 910. 

Mo.—Cole v. Mueller, 187 Mo. 638, 
86 SW 1938. 

N. Y¥.—Clute v. New York Cent. R. 
Co., 120 N. Y. 267, 24 NE 317. 

N. G.—Sueg v. Greenville, 169 N.C: 
ied 86 SPH 695. 

Pa.—Wilson v. Peerless Co., 240 
Pa, 478, 87 A 705, 

Tex.—Standefer v. Miller, (Civ. A.) 
182 SW 1149; McBride vy. Burns, (Civ. 
A.) 88 SW 394. 

Vt. aiaeane v. Houghton, 85 Vt. 


200, 81 A 452. 
Va.—Carrington v. Goddin, 13 
57 Wash. 


Gratt. (54 Va.) 587. 

Wash.—Cook v. Hensler, 
$92, 107 P 178. 

[a] Of two descriptions the one 
more beneficial to the grantee should 
be taken. Piper v. True, 36 Cal. 606; 
Hall v. Gittings, 2 Harr. & J. (Md.) 
112 

10. poreer v. Atherton, 104 Me. 
198, 71 A 76 

11. Guinn v. Pilchuck Tribe No. 
42 I. O. R., 71 Wash. 581, 129 P 98, 

12. Barthel v. Scotten, 24 Can. 

367. See also supra § 219. 

13. Conn.—Merwin v. Backer, 80 
Conn, 338, 68 A 373. 

Ill.—Sharp v. Thompson, 100 Ill. 
447, 89 AmR 61. 

Ky.—Armstrong v. Mudd, 10 B. 
Mon. 144, 50 AmD 545. 2 

v. White, 70 Md. 305, 
18 Minn. 
Tex.—McBride v. Burns, 


Md.—Winter 
(Civ. A.) 
88 SW 394. 


17 A 84. 
hes Sa a a v. Mann, 

Man.—Oleson v. Jonasson, 16.Man. 
94, 3 WestLR 466, 

[a] Rule applied.—Where deeds 
conveying land abutting on a high- 
way along the high water line, de- 
seribed the boundary as the “sea or 
highway,” “beach and _ highway,” 
“bank and highway the grantee 
might adopt the boundary most fa- 
vorable.to him. The words “beach” 
and “bank” might be construed to 
mean the beach between high and low 


watermark, Merwin v. Becker, 80 
Conn. 338, 68 A 3738. 
14. Hornet v. Dumbeck, 39 Ind, 


A. 482, 78 NP 691, 
15. Ala.—Pendrey v. Godwin, 


188 


cannot be resorted to where there 
grantee has ever made an 
election, or that one of the deseriptions is more 


Reference to Facts Existing When 
In order to ascertain the 
intention of the parties in respect to the property 
had to the state of facts 
as they existed when the instrument was made and 
to which the parties may be presumed to have had 
And where the deseription is doubtful 
or uneertain, the court will as nearly as possible 
assume the position of the parties, and interpret 
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stances.}* 
But it has been 


rant,}8 


Deed.® 


Ala. 565, 66 S 43; Chattahoochie, etc., 
e) Co. v. Pilcher, 163 Ala. 401, 51S 

Cal.—Los Angeles County v. Han- 
non, 159 Cal. 37, 112 P 878, AnnCas 
1912B 1065; King v. Samuel, 7 Cal. A. 
56, 93 P 391. 

Conn.—Luce v. Mantic Menhadan 
Oil, etc., Co., 86 Conn. 147, 84 A 521; 
Wooster v. Butler, 13 Conn. 309. 

Ind.—Koons v. Burkhart, 119 NE 
820; Scheible v. Slagle, 89 Ind. 323; 
Dawson v. James, 64 Ind. 162; Hor- 
net v. Dumbeck, 39 Ind. A. 482, 78 
NE 691. 

Towa.—Hoffman v. Hoffman, 81 
Towa 292, 46 NW 1106; Waldin v. 
Smith, 76 Iowa 652, 39 NW 82. 

Kan.—Abercrombie v. Simmons, 71 
Kan. 538, 81 P 208, 114 AmSR 509, 
1 LRANS 806, 6 AnnCas 239. 

Ky.—Krueger v. Davis, 76 SW 389, 
25 KyL 845; Cox v. Story, 80 Ky. 64, 
8 KyL 551. 

La.—Hickman v. Fletcher, 125 La. 
788, 51 S 899. 

AA ec daphne v. Strickland, 23 Me. 

Mich.—Hoffman v. Port Huron, 102 
Mich. 417, 60 NW _ 831; Jones v. 
Pashby, 62 Mich. 614, 29 NW 3874; 
McConnell v. Rathbun, 46 Mich. 303, 
9 NW 426. 

Minn.—Sandretto v. Wahlsten, 124 
Minn. 331, 144 NW 1089. 

N. H.—Elliott v. Gilchrist, 64 N. H. 
260, 9 A BE Dunklee v. Wilton R. 
Co., 24eNy 489. 

N. ciel gg v. Greenville, 169 N. C. 
606, 615, 86 SE 695 A eat Mc- 
Alister v. Holtom 51 .N. C. 

Or.—Lovejoy v. Witlawnetto Falls 
Hlectric Co., 31 Or. 181, 61 P 197. 

Ss. C.—Stephens A Long, 92-Si C. 

65, 75 SE 530. 


Tenn.—Pritchard v. Rebori, 135 
Tenn. 328, 186 SW 121. 
Tex.—Hermann vy. Thomas, (Civ. 


A.) 168 SW _ 1087; 
Thomas, (Civ. A.) 141 SW 574; Latta 
v. Schuler, 45. Tex. Civ. A. 237, 
100 SW 166; Bell v. Wright, 59 SW 
615 [questions certified 94 Tex. 407, 
60 SW 873]. 

W. Va.—Casto v. Baker, 59 W. Va. 
688, 53 SEH 600; Clayton v. Gilmer 
County Ct, 58 W. Va. 253, 52 SE 
103, 2 LRANS 598. 

Wis.—Whitney v. Robinson, 53 
Wis. 309, 10 NW 512; Roberts v. 
Decker, 120 Wis. 102, 97 NW 519. 


Ont.—Weston v. Smythe, 10 Ont. 
L. 1, 5 OntWR 587. 

Que.—Gravel v. Paré, 51 Que. 
Super. 430. 

{a] The consideration or price 
paid for the land, coupled with the 


terms of the deed and other sur- 
rounding circumstances, may con- 
stitute a test whether the land or 
the title was purchased. Carleton v. 
Lombardi, 81 Tex. 855, 16 SW 1081. 
16. Scott v. Dunckle Box, ete., 
Co., 106 Ark. 83, 152 SW 1025; Gernt 
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their words in the light of the circumstances sur- 
rounding the transaction.1® 
however, be confined to the time of the execution of 
the deed without reference to subsequent circum- 
The parties will be presumed to have 
been influenced by facts of which they had knowl- 
edge rather than by things of which they were igno- 


The inquiry should, 


[§ 249] h. Construing Other Instruments with 
Another instrument may, in some cases, be 
construed with a deed as a part of the same transac- 
tion for the purpose of determining the identity 
of the property conveyed,?° as for example a pat- 
ent,?1 a lease,?* another deed,?* or a contemporane- 
ous agreement.?* 
be construed with a deed in order to determine the 
dimensions of the property,”° or a town plan may 
be referred to.7° 
deed are ambiguous or uncertain in describing the 


And a recorded plat of lots may 


Further, where the terms of a 


v. Floyd, 
267. 


131 Tenn. 119, 174 SW 

17. Hammond v. Abbott, 166 
Mass. 517, 44 NE 620. See Commor 
v. Mangum, (Tex. Civ. A.) 127 SW 
256 (holding that, where the loca- 
tion of land conveyed was fixed by a 
call for a corner identified on the 
ground and by calls for courses and 
distances, the fact that the corner 
was subsequently shifted by the par- 
ties making a partition did not af- 
fect the location on the land con- 


Casto v. Baker, 59 W. Va. 683, 
53 SE 600. 

19. Instrument referred to in deed 
see infra §§ 250, |B 

20. Ala. —Kyle v. Jordan, 187 Ala. 
355, 65 S 522. 

Kan.—Fitzpatrick v. Crowther, 100 
Kan. 355, 164 P 300, 3038 [quot Cyc]. 

La.—Lawier v. Bradford, 113 La. 
415, 37 S 12. 

N. C.—Sugg v. Greenville, 169 N. C. 
606, 86 SE 695; Gudger v. White, 141 
N. C. 507, 54 SE 386. 

Tex.—Sanborn v. Crowdus, 100 
Tex. 605, 102 SW 719 [rev (Civ. A.) 
99 SW 444]. 

[a] A separate piece of paper, 
containing matter of description, 
continuous with, and supplemental 
to, the description of property em- 
bodied in a deed proper, and which, 
although not signed and not re- 
ferred to in the deed proper, was de- 
livered to the grantee along with the 
deed as a part of it, was properly re- 
ceived in evidence as a part of the 


deed. Kyle v. Jordan, 187 Ala. 355, 
65 S 522. 
{b] Notes and resolutions of the 


general assembly and the acts of 
their committees cannot be referred 
to for a description of the premises 
intended to be conveyed by an-agent 
of the general assembly, unless they 
are referred to in a deed for that 


eine Kenyon v. Nichols, 1 R. I. 
411. } 
21. Scotten v. Barthel, 21 Ont. A. 


569 [app allowed 24 Can. S. C. 367]. 


22. Wildman v. Taylor, 29 F. Cas. 
No. 17,654, 4 Ben. 42; Cloyes v. 
Sweetser, 4 Cush. (Mass.) 403. But 


see Armstrong v. Du Bois, 90 N. Y. 
95 (holding a lease inadmissible 
where the description in the deed was 
clear). 

23. Pulliam v. Bennett, 55 Cal. 
368; Moore v. Fletcher, 16 Me. 63, 33 
AmD 633. 


24. Carro v. Tucker, 2 Tex. A. Civ. 
Cas. § 454. 
25. Fitzpatrick v. Crowther, 100 


ee 855, 164 P 300, 302 tanh con 
gg v. Greenville, 169 606 
ele 86 SE 695 [cit CeNentt 


Gein Vv. 

Buckles, 1 OhS&CP 672, 1 OhNP 
61. 

26. Sugg v. Greenville, 169 N. C. 


606, 615, 86 SE 695 [cit Cyel;: Birm- 
ingham v. Anderson, 48 Pa. 253; Gib- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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land conveyed, a prior deed in the chain of title 
may be looked to to secure the true description ;** 
and where the description in a deed is so vague 
and uncertain that the boundaries cannot be as- 
certained, a subsequent deed making such bounda- 
ries certain, which is accepted and acted upon by 
the parties, may determine the proper deseription.*® 
So where a deed excepts portions of the land previ- 
ously conveyed, recorded deeds made by the vendor 
in his lifetime may, as between the parties, be re- 
ceived to show the exact extent of the exceptions 
recited in the principal instrument.?® But a subse- 
quent deed by the same grantor of an adjoining 
tract of land cannot be looked to to determine the 
boundary of a tract previously conveyed, since to 
do so might permit the grantor, by a subsequent 
conveyance, to alter the boundary of the tract which 
he has already granted to the injury of his gran- 
tees.8° An instrument which is not referred to in 
a conveyance cannot ordinarily be introduced as 
original evidence to aid the description contained 
in the conveyance.*! But although a map or diagram 
drawn on a deed is not expressly referred to there- 
in, it may be treated as a part of the description 
when it was evidently intended to be so treated.*? 
Since an option for a sale of land is merged in a 
subsequent conveyance,®® a description in the option 
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cannot be resorted to in aid of the description in 
the deed, where it is not referred to.%4 

A correction deed prevails over the deeds cor- 
rected in respect of the boundaries and the land 
conveyed.*> 

[§ 250] i. Reference to Other Instruments—(1) 
In General. By a proper reference in a deed to 
another instrument which contains a description of 
the property conveyed, the latter instrument may in 
many cases be considered as incorporated in the 
former and the two may be construed together for 
the purpose of identifying the particular property 
intended to be conveyed by the deed. Such a rule 
has been affirmed in the case of a reference to an- 
other deed;** to a mortgage;** to a government 
patent ;°® to a Spanish concession;*® to a judg- 
ment;*° to a tax assessment roll;*1 to an assignment 
of dower or other records in the office of the probate 
court;*? to a vote conveying a parcel of common 
and undivided land to a parish;** or to a will.*# 
However, references to prior conveyances are made 
for varying purposes.*® Where a reference to an- 
other deed is made merely for the purpose of show- 
ing from what source the land was derived, and as 
‘a help in tracing the title, it has been held that it 
will not operate to enlarge *® or restrict 47 the de- 
scription given in the deed from which reference is 


son v. Clinkworth, 51 N. S. 341;| ond conveyance was one of six tracts|for a description, the description in 
Ferguson v. Winsor, 10 Ont. 13. claimed by the grantor in the first] the first deed must be considered as 
27. Davis v. Seybold, 195 Fed.| when he executed the deed). if it had been inserted in the sec- 
402, 115 CCA 304. 32. Murray v. Klinzing, 64 Conn.|ond, and the latter must be con- 
fal For instance, a deed to “five/ 78, 29 A 244, strued with that description in it.” 
hundred acres of land surveyed off 33. See supra § 231. Smathers v. Jennings. supra. 
the north side” of a certain tract suf- 34. Modlin v. Roanoke R., ete, [a] Unregistered deed.—The rule 
ficiently described the land when|Co., 145 N. C. 218, 58 SE 1075. applies even though the deed re- 
taken in connection with the deed to 35. Builders’ Mortg. Co. v. Ber-| ferred to is not registered. Smathers 
grantor, containing a sufficient de-| kowitz, 134 App. Div. 136, 118 NYS|v. Jennings, 170 N. C. 601, 87 SE 
scription. Davis v. Seybold, 195 Fed. | 804. 534. 
402, 115 CCA 304. 36. Cal.—Central Pac. R. Co. v. [b] Reference to deed conveying 


28. Babylon v. Darling, 63 Misc. 
553, 117 NYS 250 [aff 146 App. Div. 
893 mem, 180 NYS 1132 mem _ (aff 


Beal, 
Cal. 435. 


47 Cal. 151; Vance v. Fore, 24 


no estate.—Where a deed by a per- 
son in possession refers to a deed 
to him which conveys no estate, 


207 N. Y. 651 mem, 100 NE 727)]. 

29. Bollinger County v. McDowell, 
99 Mo. 632, 13 SW 100; Wilsey v. 
Loveland, 167 NYS 546. See Land, 
ete., Assoc. v. Conklin, 163 NYS 219 
[aff 182 App. Div. 546, 170 NYS 427] 
(holding that a conveyance by a 
trustee is to be construed as being 
subject to conveyances previously 
made by parties vested with title, to 
which reference was made in the 
trustee’s deed); Stephen Putney Shoe 
Co. v. Richmond, ete., R. Co., 116 Va. 
211, 81 SE 93 (holding that a grantee 
of land, an easement in which the 
grantor previously granted a third 
party, acquired only such right, title, 
and interest as grantor had therein, 
and failure to record the executory 
contract for the deed to such party 
does not prevent consideration of 
the contract in construing such deed 
as to the easement). 

30. Barrett v. Murphy, 140 Mass. 
133, 2 NE 833. 

31. Thrasher v. Royster, 187 Ala. 
350, 65 S'796; Ware v. Perkins, (Tex. 
Civ. A.) 178 SW 846. See Hurd v. 
General Electric Co., 215 Mass. 358, 
102 NE 444 (holding that a plan of 
other land, acquired by the grantor 
from a different source than the land 
which he conveyed, is not admissible 
as an aid to the construction of a 
deed conveying a right of way with 
the land); Hemphill v. Annis, 119 
N. C. 514, 517, 26 SE 152 (holding 
that, where a deed offered in evi- 
dence describes the property as “a 
certain quantity of land containing 
three hundred and fifty acres, being 
in six different deeds, the courses 
and distances referred to the original 
grants, which are six, lying on” a 
certain river, the land conveyed can- 
not be identified by introducing a 
deed to the grantor for fifty acres, 
and then offering to prove by parol 
that the tract described in the sec- 


\ 


Conn.—Post Hill Imp. Co. v. Bran- 
degee, 74 Conn. 338, 50 A 874. 

Ind.—German Mut. Ins. Co. v. 
Grim, 32 Ind. 249, 2 AmR 341. 

Iowa.—Nightingale v. Walker, 3 
Greene 96. 

Ky.—Bassett v. Lush, 156 Ky. 490, 
161 SW 227; Steele v. Bryant, 132 
Ky. 569, 116 SW 755. 

La.—Frantom v. Nelson, 142 La. 
850, 77 S 767. 

Me.—Littlefield v. Hilton, 110 Me. 
495, 87 A 216; Getchell v. Whitte- 
more, 72 Me. 393; Field v. Huston, 
21 Me. 69; Jameson v. Balmer, 20 Me. 
425; Child v. Ficket, 4 Me. 471 

Mass.—Stone v. Stone, 170 Mass. 
555, 61 NE 268; Weller v. Barber, 
110 Mass. 44; Wilson v. Underhill, 
108 Mass. 360; Cook y. Farrington, 10 
Gray 70. 

Mich.—Hoffman v. Port Huron, 102 
Mich. 417, 60 NW 831. 

Nebr.—Rupert v. Penner, 35 Nebr. 
Raz a8 NW 598, 17 LRA 824. 

H.—Newmarket Mfg. Co, v. Pen- 
Ftp 24 N. H, 54. 

N. Y.—Putzel v. Van Brunt, 40 
N. Y. Super. 501. 

N. C.—Hutton v. Cook, 173 N. C. 
496, 92 SE 355; Quelch v. Futch, 172 
N. C. 316, 90 ‘SE 259; Smathers v. 
Jennings, 170 N. C. 601, 603, 87 SE 
534 [cit Cyc]; Ipock v. Gaskins, 161 
N. C. 6738, 77 SE 843; Roper Lumber 
Co. v. Swain, 161 N. C. 566, 77 SE 
700; Brown v. Rickard, 107 N. C. 639, 
12 SE 570; Everitt v. Thomas, 23 
Ne Cr 252; 

Pa.—Equitable Gas Co. v. Lime- 
grover, 54 Pa. Super. 250. 

Tex.—Roberts v. Dreyer, (Civ. A.) 
200 SW 1097; Jordan v. Young, (Civ. 
A.) 56 SW 762. 

Vt.—Lippett v. Kelley, 46 Vt. 516. 

W. Va.—Crim v. O’Brien, 69 W. Va. 
754, 759, 73 SE 271 [cit Cyc]; U.S. 
Blowpipe Co. v. Spencer, 46 W. Va. 
590, 33 SE 342. 

“When one deed refers to another 


it will be construed as conveying all 
the title which the grantor has. 
Hall v. Leonard, 1 Pick. (Mass.) 27. 
Compare O’Connor vy. Vineyard, 
(Tex.) 44 SW 485. 


37. Perry v. Buswell, 113 Me. 399, 
94 A 483. 

38. Miller v. Topeka Land Co., 44 
Kan. 354, 24 P 420; Hensley v. Burt, 
ete., Lumber Co., 182 Ky. 112, 116 
SW_ 316; Martin v. Crow, 22 U. CG 
Q. B. 485. 


39. Harrison v. Page, 16 Mo. 182. 

40. Blume v. Rice, (Tex. Civ. A.) 
32 SW_ 1056. 

41. Bagley v. Bloch, 83 Or. 607, 
163 P 425. 


42. Pingry v. Watkins, 17 Vt. 379. 
43. Goff v. Rehoboth, 12 Mete. 
(Mass.) 26. 


44. Beatty v. Dozier, 34 SW 524, 
17 KyL 1275; Hoxie v. Lawrence, 117 


Mass. 111; Izard v. Montgomery, 10 
Ss. GC. L. 381. 

45. Perry v. Buswell, 113 Me. 399, 
402, 94 A 483, 


“They are made scmetimes for the 
purpose of showing the source of 
title; sometimes to show the identity 
of the land conveyed; sometimes, and 
generally by way of caution, to af- 
ford a more definite description. It 
is probably true that in the larger 
number of cases the reference is 
made to show the source of title.” 
Perry v. Buswell, supra. 

46. Brown v. Heard. 85 Me. 294, 
27 A 182; Morrow v. Willard, 30 Vt. 


118 

Dow v. Whitney, 147 Mass. 1, 
16 NE 722; Morrow v. Willard, 30 
Vt. 118; Clark v. Roller, 104 Va. 472, 
51 SE 816; Chute v. Adney, 39 N. B. 
113. See Goyette v. Keenan, 196 
Mass. 416, 82 NE 427 (holding that. 
where the description of a_ deed 
ealled for land formerly belonging to 
B as a monument, as stated-in other 
deeds in the grantor’s chain of title, © 


. well, 113 Me. 399, 94 A 483 (discus- 
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made. 
seription of the property, the fact 


a statement that the granted premises are the same 
as were conveyed to the grantor by a certain deed 
does not render it conclusive that it was the inten- 


tion of the grantor to convey all of 
cluded in the latter deed.*® 


the additional description of the land 
of B as belonging “now or lately of 
one White” would not be construed 
to change the identity of the monu- 
ment). 

[a] Where the property is par- 
ticularly described in the deed such 
description will not be qualified by 
a subsequent clause which shows 
how the grantor came into posses- 
sion. Winn v. Cabot, 18 Pick. 
(Mass.) 553; Whiting v. Dewey, 15 
Pick. (Mass.) 428; Peasley v. Drisko, 
102 Me. 17, 65 A 24 (holding that, in 
the description of land in a deed, the 
expressicn “the same deeded to me 
by B.”’ may indicate only the source 
of the grantor’s title, or locate the 
parcel intended to be conveyed; it 
does not necessarily adopt all the 
boundaries named in the deed re- 
ferred to). 

48. Me—Smith v. Sweat, 90 Me. 
528, 88 A 554. And see Perry v. Bus- 


sing the’ point and reviewing author- 
ities). 
Mada.—Cochrane v. Harris, 118 Md. 


295, 302, 84 A 499 [quot Cyc]. 
Mass.—Lovejoy v. Lovett, 124 
Mass. 270. 


Mo.—McCune v. Hull, 24 Mo. 570. 

Tex.—Schaffer v. Heidenheimer, 43 
Tex. Civ. A. 366, 96 SW 61. 

W. Va.—Barbour v. Tompkins, 58 


W. Va. 572, 591, 52 SH 707, 3 LRANS 
715 [quot Cyc]. 
49. Winn v. Cabot, 18 Pick. } 


(Mass.) 553; Chaplin v. Srodes, 7 
Watts (Pa.) 410; West v. Hermann, |! 
47 Tex. Civ. A. 131, 104 SW 428. 

BO SUES: agin v. Powell, 128 
USS. 691; 19. SCt 203,32) Li. ed. 5663 
Noonan v. Braley, 2 Black 499, 17 
L. ed. 278; Thomas v. Hatch, 23 F. 
Cas. No. 13,899, 3 Sumn. 170; U. S. 
v. Brewer-Elliott Oil, etc., Co., 249 
Fed. 609. 

Ala.—Doe v. Cullum, 4 Ala. 576. 

Cal.—Chapman v. Polack, 70 Cal. 
487, 11 P 764; Penry v. Richards, 52 
Cal. 496; Powers v. Jackson, 50 Cal. 
429: Seward v. Malotte, 15 Cal. 304. 

Colo. Kummer, 56 
Colo. 153, 1387 P 61. 

Ga.—Aiken v. Wallace, 134 Ga. 873, 
68 SE 937. 

Ida.—Boise City v. Hon, 14 Ida. 
272, 94 P 167. 

Iil.— Read v. Bartlett, 255 Ill. 76, 
99 NE 345; Peoria Gas, ete _Co;'y, 
Dunbar, 234 Ill. 502, 85 NE 229; 
Smith v. Young, 160 Ill. 163, 43 NE 
486; Alton v. Illinois Transp. Co., 12 
Tll, 38, 52 AmD 479; Doran y. Gra- 
ham, 195 Ill. A. 65. 

Towa.—Des Moines Park Comrs. v. | 
Taylor, 133 Iowa 453, 108 NW 927. 

Kan.—Fitzpatrick v. Crowther, 100 
Kan. 355, 164 P 300. 

Ky —Copp in v. Manson, 144 Ky. 
634, “i309 SW 860; Cincinnati Southern 
R. Co. v. Hogan, 7 KyL 820, 13 Ky. 
Op. 1096. 

Me.—Black v. Grant, 50 Me. 364; 
Palmer v. Dougherty, 33 Me. 502, 54 
AmD 636; Lincoln v. Wilder, 29 Me. 
169; Kennebec Purchase v. Tiffany, 1 
Me. 219, 10 AmD 60. '! 

Md.—Carroll v. Smith, 4 Harr. & 
J. 128; Buchanan v. Steuart, 3 Harr. 
& J. 329. 

Mass.—Maclary v. Morgan, 119 NE 
189; Lagorio v. Lewenberg, 226 
Mass. 464, 115 NE 979; Burnham v. 
Mahoney, 222 Mass 524, 111 NE 396; 
Kaatz v. Curtis, 215 Mass. 311, 102: 


So where a deed contains a particular de- 


So a general clause, 
erroneously referring the title of the interests 
passed by the granting clause to a particular source, : 
will not serve to restrict the interests thus con- 
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veyed.*® 
that it contains 


the premises in- 


NE 424; Crocker v. Cotting, 166 Mass. 
183, 44 NE 214, 33 LRA 245; Walker 
v. Boynton, 120 Mass. 349; Blaney 
v. Rice, 20 Pick. 62, 32 AmD 204; 
Davis v. Rainsford, 17 Mass. 207. 

Mich.—Nichols v. New England 
Furniture Co., 100 Mich. 230, 59 NW 
155; Heffelman v. Otsego Water- 
Power Co., 78 Mich. 121, 43 NW 1096, 
44 NW 1151. Compare Sturtevant v. 
Owosso, 158 NW 6 (grantee of lots 
in city addition according to plat 
thereof cannot enjoin city from re- 
moving gravel on street on which 
lots abut). 

Minn.—Nicolin  v. 
37 Minn. 63, 383 NW 3 

Mo.—Gloyd v. Franck, 248 Mo. 468, 
154 SW 744; Campbell v. Wood, 116 
Mo. 196, 22 Sw 796; St. Louis v. Mis- 
souri Pac. R. Co.; 114 Mo. 13, 21 SW 
202; Whitehead v. Ragan, 106 Mo. 
231, 17 SW 307; Hays v. Perkins, 109 
Mo. 102,:18 SW 1127; Lindsay v. 
Smith, 178 Mo. A. 189, 166 SW 820. 

N. J.—Lehigh, ete., R. Co. v. An- 
rahe 80 A 469. 

N. Y.—Cox v. James, 59 Barb. 144 
[aff 45 N. Y. 557); Glover v. Shields, 
32 Barb. 374; Herring v. Fisher, 5 
N. Y. Super. "344; Knickerbocker Ice 
Co. v. Forty-Second St., ete., R. Co., 
39 Mise. 27, 78 NYS 8388 [aff 85 App. 
Div. 530, 88 NYS 469 (aff 176 N. Y. 
408, 68 NE 864)]; Peo. v. Herkimer 
Lumber Co., 119 NYS 126. 

N. C.—Davidson v. Arledge, 97 
N. C. 172, 2 SH 378. 

Pa.—Schenley v. Pittsburgh, 104 
Pa. 472; Meyers v. Robinson, 74 Pa. 
269; Birmingham vy. Anderson, 48 Pa. 
253; Armstrong v. Boyd, 3 Penr. & 
W. 458; Cake v. Sunbury, 43 Pa. 
Super. 95; Holland v. Hayes, 40 Pa. 
Super. 195; Goldsmith v. Fillman, 33 
Pa. Super. 44. 
ree I—kKenyon v. Nichols, 1 R. I. 

Ss. D.—Smith v. Johnson, 30 S. D. 
200, 138 NW 18. 

Tex.—Gibson v. Carroll, (Civ. A.) 
180 SW 630; Spencer v. Levy, (Civ. 
A.) 173 SW 550; Clement v. Paris, 
(Civ. A.) 154 SW 624; League v. 
econ 25 Tex. Civ. A. 318,'61 SW 

Va.—Edmunds v. Barrow, 112 Va. 
330, 71 SE 544; Schwalm v. Beards- 
ley, 106 Va. 407, 56 SE 135; State 
Sav. Bank v. Stewart, 93 Va.°447, 25 
SE 543.. 

Wash.—Cook y. Hensler, 57 Wash. 
392, 107 P 178. 

Wis.—Zuleger v. Zeh, 160 Wis. 600, 
150 NW 406; Neumeister vy. God- 
dard, 125 Wis. 82, 103 NW 241; Shu- 
feldt v. Spaulding, 37 Wis. 662. 
os can Wit acs v. Carter, 10 Can. S. 

Ont.—Smith v. Millions, 16 Ont. 
453; Ferguson v. Winsor, 10 Ont. 13. 

Sufficiency of: 
pb i of platted lots see supra 


Schneiderham, 


Description by reference to other in- 
struments or records, maps and 
plats see supra § 67. 

{a] Description of lot by number 
of such lot in a survey or plan (1) is 
sufficient to make the survey a part 
of the deed. Dolde v. Vodicka, 49 Mo. 
98; Jeffords v. Dreisbach, 168 Mo. A. 
577, 153 SW 274; Brainin v. New 
York, ete., R. Co:,'136 App. Div. 393, 
120 NYS 1093; Weiss v. Schweitzer, 
47 Misc. 297, 95 NYS 923; Richardson 
v. McKeesport, 18 Pa. Super. 199. 


[§§ 250-251 


[$ 251] (2) To Surveys, Maps, Plats, and Rec- 
ords Thereof. Where a map, plan, or survey of the 
premises conveyed is referred to ‘a a deed, it is to 
be considered as a part of the latter instrument and 
construed in connection therewith ;°° and the courses, 
distances, or other particulars which appear on such 
map, plan, or survey are as a general rule to be 
considered as the true description of the land con- 
veyed.®! A plat or plan may be resorted to to iden- 


See King v. Sears, 91 Ga. 577, 18 SE 
830 (holding reference sufficient) ; 
Wettersten v. Fisher, 79 Or. 473, 154 
P 534 (holding that the omission of 
the article “an” before the word 
“addition” in a deed describing the 
premises as being a numbered lot 
in a certain addition was not fatal). 
(2) And it may control in determin- 
ing the identity of the property con- 
veyed. Jenkins v. Means, 59 Ga. 55; 
Brown v. Taber, 103 Iowa 1, 72 NW 
416; Young v. Cosgrove, 83 Iowa 682, 
49 NW 1040; Baltimore Bldg., ete., 
Assoc. v. Bethel, 120 N. C. 344, 27 SE 
29; Cincinnati, ete., R. Co. v. Tuttle, 
18--Oh. ‘Cir. (Ct. 630,°7 Oh. Cir’ Dee: 
63; Draper v. Monroe, 18 R. I. 398, 
28 A 340. See Thrasher vy. Royster, 
187 Ala. 350, 65 S 796 (holding that a 
deed conveying a lot of twenty acres, 
‘less lots 1 and 2 in block B, less 1 
and 2 in block 12, also including lots 
3 and 4 in block 12 in the town of 
Mountainboro,” referred to the num- 
bered lots in the plan of such town, 
and not to lots in the grantor’s ad- 
dition thereto). (3) “Where a tract 
of land has been subdivided into lots 
and blocks and a plat thereof has 
been recorded, a deed in which the 
property conveyed is described as 
certain lots or blocks in such addi- 
tion shows as manifest an intention 
to treat the plat as a part of the 
description as if the words ‘accord- 
ing to the rééorded plat thereof’ were 
inserted in the deed.” Fitzpatrick v. 
Crowther, 100 Kan. 355, 358, 164 P 
300. (4) And where a patent grants 
a lot by number or letter, only a de- 
scription used by the crown lands 
department in framing the patent is 
admissible in evidence for the pur- 
pose of determining the metes and 
bounds of such lot. Kenny v. Cald- 
well, 21 Ont. A. 110 [aff 24 Can. S. C. 
699]. (5) But’ where there is a par- 
ticular description by metes and 
bounds and the map number given 
conflicts therewith, the lot must be 
located according to the particular 
description. Hale v. Swift, 63 SW 
288, 23 KyL 497. 

51. Cal.—Sanchez v. Grace M. E. 
Church, 114 Cal. 295, 46 P 2; Master- 
son v. Munroe, 105 Cal. 431, 38 P 
1106, 45 AmSR 57; Powers v. Jack- 
son, 50 Cal. 429; Mayo v. Mazeaux, 
38 Cal. 442. 

Tll—Read v. Bartlett, 255 Ill. 76, 
99 NB 345. 

Ind.—Gary Land Co. v. Griesel, 100 
NE 835. 

Iowa.—Willson v. Beck, 160 Iowa 
276, 142 NW 78; Quade v. Pillard, 135 
Iowa 359, 363, 112 NW 646 [cit Cyc]; 
Brown v. Taber, 103 Iowa 1, 72 NW 


415. 

Ky.—Long v. Louisville, ete, R. 
Co., St SW 807, 21 KyL 463. 

La. —Whitney v. Saloy, 26 La. Ann. 
40. 

Me.—Adams v. Clapp, 99 Me. 169, 
58 A 1043; Bussey v. Grant, 20 Me. 
281; Heaton v. Hodges, 14 Me. 66, 30 
AmD 781. 

Md.—Buchanan vy. Steuart, 8 Harr. 
& J. 829. 

Mich.—Bower v._ Earl, 18 Mich. 
pe Paddock v. Pardee, 1 Mich. 

Minn.—Owsley _ v. 


Johnson, 95 
Minn. 168, 103 NW 903. 
Miss.—Haley v. Martin, 85 Miss. ° 
698, 88 S 99. 
Mo.—Clark v. McAtee, 227 Mo. 152, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 251-253] 


tify the land conveyed, although it does not conform 
to the statute,°? as where it is so defective as not 
to be entitled to record.%* It is not necessary that 
a map referred to be recorded,®* nor is it material 
who made it.°° By referring to it in the deed the 
grantor thereby adopts it.6° It will be presumed, 
however, that a deed of land according to a plat 
refers to a plat legally existing at the time of the 
making of the deed,®°? and a purchaser of lots ac- 
cording to a plat has a right to maintain that he 
purchased according to such a plat.°S In order to 
make a plat or map a part of the deed, there must 
be a definite and certain reference thereto;>® but 
where there is such a reference, then parol evi- 
dence may be received to identify the map or plat 
so referred to,°° notwithstanding it may not be at- 
tached to the eonveyance,®! or may not be filed,®? 
or may not have been adopted as an official .map 
or plat.®* In case of an ambiguity as to which 
one of two plats is referred to in a description, the 
court will look at the cireumstances attending the 
transaction, the situation of the parties, and the 
state of the thing granted.** A reference to a plat, 
however, is for the purpose of description and can- 
not be resorted to to enlarge or diminish the effect 
of the words of conveyance in the deed.®> Hence 
where a deed contains a reference to a plan, in 
order to explain the arrangement of lots, and not 
to limit the area of the land conveyed, the boundary 
indicated upon the plan cannot control the express 
terms of the deed;°* and where a plat is referred 
to for the purpose of showing the shape of the 


127 SW 37. 
N. J.—Lambert v. Vare, (Ch.) 101 
A 726. SW 550. 


N. Y.—Matter of Canal Place, 115 56. 
ma Div. 548, 101 NYS 397 [aff 191] A.) 178 SW 55 
N. Y. 525, 84 NE 1109]. 
of East One Hundred and Thirty-/|107 P 178. 


Fifth St., 36 Misc, 427, 73 NYS 727. 58. Bor v. Hensler, 57 Wash. 392, 


59. Thrasher v. Royster, 187 Ala. 
350, 65 S 796, 797 [cit Cyc]; Wilson fa] 


N. C.—-Gudger v. White, 141 N. C.|107 P 
507, 54 SE 386; Nash v. Wilmington, 


etc., R. Co., 67 N. C. 413. 

Pa.—Cake v. Sunbury, 43 Pa.|v. Hoffman, 115 La. 903, 40 S 328; 
Super. 95. 

S. C.—Evans v. Corley, 42 S. C. L.| yon v. Nichols, 1 R. I. 411. 


315. ington v. 
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Civ. A.) 173 SW 550. [a] 
55, “a Spencer v. Levy, (Tex. Civ.| parts of a map is made for descrip- 


Spencer av! Levy, (Tex. Civ. 
See Matter 57. Cook v. Hensler, 57 Wash. 392, 


Chesley v. Holmes, 40 Me. 536; Ken- parol evidence. 
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tract of land conveyed, but not to fix angles, length 
of lines, or distances, it will not control the bound- 
aries stated in the deed.®? Likewise where the 
deed deseribes the lot conveyed by metes and 
bounds, and then refers to a plat as representing 
them, the reference is not to enlarge the effect of 
the deseriptive words, but to give them efficieney.*® 
Although boundaries of land conveyed as lots or 
blocks in a town plat are limited to those designated 
by the plat, the plat will yield to the clearly shown 
intent of the parties at variance therewith.®® And 
the fact that a deed refers to a plat or map will 
not exclude other means of identification of the 
property not in conflict with the map.7° 

[§ 252] j. Description Including Several Particu- 
lars—(1) In General. Where several particulars 
are included in the description in a deed, and they 
are all necessary to ascertain the identity of the 
land conveyed, such a construction should be given 
as will satisfy each particular;7! and only such 
land wilk pass as is consistent with every particu- 
lar.7? If, however, the identity of the property may 
be sufficiently determined from the description 
thereof, including several particulars, the estate 
may pass, although it does not agree with some of 
the particulars in the deseription.7* 

[§ 253] (2) Description of Property as Occu- 
pied. A description of the property as oceupied by 
the grantor may control other words in the deserip- 
tion in determining the identity of the property 
conveyed.7* But a particular description will pre- 
vail over an inaccurate description of occupation,” 
Where a reference to colored 
tion of parcels conveyed, a yard, al- 
though not colored, may pass under 
the general word “yards.” Willis v. 
Watney, 51 L. J. Ch. 181. See Reilly 
v. Booth, 44 Ch. D. 12 (to similar 
effect). 

70. McDonald v. 
Colo. 153, 137 P 51. 
Where a map is inaccurate 
the property may be identified by 


Cleveland yv. Choate, 
See Well-j| 77 Cal. 73, 18 P 875. 


Kummer, 56 


Murdough, 41 Me. 281 71. Union Oil Co. v. Stewart, 158 


110 P 313, AnnCas1912A 


Tex.—Reed v. Phillips, (Civ. A.) 33 
SW 986; Gallow v. Van Wormer, 
(Civ. A.) 21 SW_ 547. 

Va.—Jones v. Carter, 14 Va. 184. 

Wis.—Zuleger v. Zeh, 160 Wis. 600, 
150 NW 406; Maylahn v. Hanelt, 114 
NW 102. : 

Eng.—Eastwood v. Ashton, [1915] 
A. C. 900 [rev [1914] 1 Ch. 69 (rev 
[1913] 2 Ch. 39 
a Bey ‘—Grasett v. Carter, 10 Can. S. 

1 

Ont.—Re Finucane, etc., Min. Co., 
Ltd., 32 Ont. L. 128, 7 OntWN 194; 
Smith v. Millions, 16 Ont. A. 140. 
See ae Stevens v. Buck, 43 U. C. 
3 & B ohn’ O Bonne v. Tierman, 35 

Oi Tf a rie refers generally to 
a survey and only one survey is 
given in evidence, the description 
will be considered as referring to 
that survey. Menkins v. Blumenthal, 
19 Mo. 496. 

[b] Accretions to a lot bounded 
by a river as shown by a map re- 
ferred to in a deed which describes 
the lot by number pass by such deed. 
De Long vy. Olsen, 63 Nebr. 327, 88 
NW 512. 

52. Thrasher v. Royster, 187 Ala. 
350, 65 S 796, 797 [cit Cyc]; Sanborn 
v. Mueller, 38 Minn. 27, 35 NW 666; 
Reed v. Lammel, 28 Minn. 306, 9 NW 
S58; Ferguson vy. Winsor, 10 Ont. 


53. Pere Marquette R. Co. v. Grar 
ham, 150 Mich. 219. 114 NW 58; 
Schweiss v. Woodruff, 73 Mich. 473, 


41 as hte 
King v. Lane, (Tex. Civ. A.) 
186 SW 392; Spencer v. Levy, (Tex. 


\ t. 


(holding that a grantor purchasing| Cal. 149, 


by one plan might sell by another). 

{a] Stating lot number.—‘Unless 
there is of file or on record when 
the conveyance is executed a map or 
plat to which the numbering of lots 
made in a conveyance can be cer- 
tainly referred, the mere numbering 
of lots in the instrument, will not 
suffice to render a then existing pri- 
vate map or plat a part of the con- 
veyance.” Thrasher v. Royster, 187 
Ala. 350, 353, 65 S 796. 

60. Thrasher v. Royster, 187 Ala. 
3850, 65 S 796. See Prouty v. Rogers, 
(Cal. A.) 164 P 901 (holding the evi- 
dence of identity sufficient); Siebert 
v. Rosser, 24 Minn, 155 (holding that 
a reference to a plat “as recorded” 
refers to the original plat which was 
duly filed for record, and not to an 
erroneous transcript therefrom). 

61. ‘Thrasher v. Royster, 187 Ala. 
350, 65 S 796. 

62. Thrasher v. Royster, 187 Ala. 
a Se 65 S 796. 

Cohan ae v. Royster, 187 Ala. 
350°" 65 S 796. 

64. West Portland Homestead 
Assoc. v. Lawnsdale, 19 Fed. 291, 
Sawy. 120; Cook v. Hensler, 57 Wash. 
$92, 107 P 178. 
ae Kenyon vy. Nichols, 1 R. I. 


66. Fisk vy. Ley, 76 Conn. 295, 56 
55 
67. grand Trunk R. Co. v. Dyer, 
vt. 

ooten v. Solomon, 139 Ga. 


68. W 
433, 77 Nek 375. 
wsley v. Johnson, 95 Minn. 


69. 
168, 108 NW 903. 


567; Law v. Hempstead, 10 Conn. 23; 
York v. Hogg, 142 Ky. 704, 134 SW 
1125; Chapman v. Hamblet, 100 Me. 
454, 62 A 215. 

72. Ill.—St. Louis Bridge Co. v. 
Curtis, 103 Ill. 410. 

Iowa.—Glenn v. Malony, 4 Iowa 314. 

Mass.—Worthington v. ees 4 
ed 196; Lufkin v. Haskell, 3 Pick. 


N. Y.—Finlay v. Cook, 54 Barb. 9; 
Jackson v. Clark, 7 Johns. 217. 


eer C.—Reddick v. Leggat, 7 N. C. 
vo : 

Tex.—Cromwell v. Holliday, 34 
Tex. 463 


73. Clark v. Beloff, 71 Conn. 287, 
41 A 801; Stark v. Spalding, 39 SW 
234, 19 KyL 181; Maryland Constr. 
Co. v. Keifer, 90 Md. 529, 45 A 197; 
Bosworth v. Sturtevant, 2 Cush. 
(Mass.) 392; Worthington v. Hyler, 


4 Mass. 196. See Ide v. Pearce, 9 
Gray (Mass.) 351; McCune v. Hull, 
24 Mo. 570. 


74. Stewart v. Davis, 63 Me. 539; 
Chesley v. Holmes, 40 Me. 536; Ab- 
bott v. Pike, 33 Me. 204; Hastings v. 
Hastings, 110 Mass. 280; Warren v. 
Cogswell, 10 Gray (Mass.) 76; Sugg 
vy. Greenville, 169 N. C. 606, 86 SE 
695; Dyne v. Nutley, 14 C. B. 122, 78 
ECL 122, 139 Reprint 51: Doe vy. Wil- 
liams, 1 H. Bl. 25, 126 Reprint 16. 

[a] Where land is described as 
lately owned by another and now 
occupied by the grantor, land occu- 
pied by the latter but not owned by 
the former will not pass. Marshall 
v. Pierce, 12 N. 127. 

75. Doe v. Galloway, 5 B. & Ad. 


f 
| 
| 
| 
| 
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or over a reference to occupation which is obvi- 
ously merely a further identification of the prem- 
ises and not another deseription.’® 

[§ 254] k. General and Specific Descriptions. 
A particular description of the property conveyed 
will ordinarily control a general description in the 
case of repugnancy.™’ A more limited statement of 
this rule is that, where a general description is 
followed by a particular description, the particular » 
description controls and the other will be rejected."® 
The more modern decisions, however, place little or 
no stress upon the relative position of the descrip- 
tions,® and seek to derive the intent of the parties 
from the entire instrument,’ and to give the deed 
such a construction as will, if possible, carry into 
effect all its parts.8! Where a deed contains two 
complete and perfect descriptions of the premises 
which are contradictory, the rule that words of par- 
ticular deseription will control those of general 
description is not applicable.s? Further, the rule 
that a later specific description in a deed controls 
a prior general description is limited to the evident 
subject matter of the conveyance and does not re- 
43, 27 ECL 28, 110 Reprint 708, 14] A.) 166 SW 405; 


ERC 804. See also Stone v. Stone,| (Civ. A.) 
116 Mass. 279; Wilkinson v. Malin, 2 
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128 SW 662; 
Atherton, (Civ. A.) 107 SW 129; Tate 


[§§ 253-254 


quire the inelusion of other matter.®* 

Intention of parties. In case of conflict between 
general and specific descriptions, the court will, if 
possible, give effect to the intent of the parties as 
manifested by the entire description.§* So it has 
been held that a particular description will not 
limit a grant made certain by a general description, 
unless it can be clearly ascertained from all the 
words of the conveyance that such was the intention 
of the parties.®® 

Reiteration or redescription. A general descrip- 
tion will not be limited by a particular one where 
the latter follows in the sense of reiteration or af- 
firmation.*® So where by the granting clause in a 
deed a certain lot and block in a town are desig- 
nated as the property intended to be conveyed, an 
intent to convey the whole lot will be presumed, al- 
though the description is followed by metes and 
bounds embracing an area less than the lot.87 Such 
a rule has also been affirmed and applied where a 
deed grants an entire share under a decree of par- 
tition,S® or all of certain property,®® or a whole 


tify the meadow land, and the up- 
land did not pass. Peasley v. Drisko, 
102 Me. 17, 19, 65 A 24. 


Basham _ v. Stude, 
Ridgell v. 


Cromp. & J. 636, 149 Reprint 268. v. Betts, (Civ. A.) 97 SW 707; Schaf- 84. Ky.—McKinney v. Raydure, 
76. Marcone v. Dowell, (Cal.) 173 | fer v. Heidenheimer, 43 Tex. Civ. A.| 203 SW_1084. 

P 465. 366, 96 SW 61. Me.—Perry v. Buswell, 113 Me. 399, 
77. U.. S.—Prentice v. Northern Vt.—Huntley v. Houghton, 85 Vt.|94 A 483. 

Pac. R. Co., 154 U. S. 163, 14 SCt/ 260, 81 A 452; Cummings vy. Black, Mass.—Dodge v. aa 5 Allen 

997, 88 L. ed. $47 [aff 48 Fed. 270];| 65 Vt. 76, 25 A 906; Spiller v. Scrib-| 548; Foss v. Crisp, 20 Pick. 121. 

Prentice v. Stearns, 113 U. S. 485,| ner. 36 Vt. 245. Mo.—Ragan v. McCoy, 26 ue 166; 


5 SCt 547, 28 L. ed. 1059; Parker v. W. Va.—Wiseman v. Crislip, 72| Pearce v. Burns, 22 Mo. 577; Der- 

Kane, 22 How. 1, 16 L. ed. 286; Pren-| W. Va. 340, 78 SE 107, 110 [cit | rick v. Jewett, 21 Mo. 444; Bates. v. 

tice v. Duluth Storage, etc.,. Co., 58| Cyc]; Crim v. O’Brien, 69 . Va. | Bower, 17 Mo. 550. 

Fed. 437, 7 CCA 293. 754, 73 SE 271; Darnell v. Wilmoth, S. D.—Novotny v. Danforth, 9 S. D. 
Ala.—Pettit v. Gibson, 77 S 703;|69 W. Va. 704, 707, 72 SE 1023 [quot] 301, 68 NW 749. 


Gye. 


Tribble v. Wood, 186 Ala. 329, 65 S 
Eng.—Chapman 


73; Carter v. Chevalier, 108 Ala. 563, 
9 S 798; Guilmartin v. Wood, 76 Ala. 
204; Sikes v. Shows, 74 Ala. 382. 
ao v. Tennent, 44 Cal. 
Conn.—Benedict v. Gaylord, 11 
Conn. 332, 29 AmD 299. 
Fla.—Black v. Skinner Mfg. Co., 53 


Fla. 1090, 1097, 43 S 919 [cit Cyc]. 
Ga.—McCaskill v. Stearns, 138 Ga. 


Reprint 202; 


Cromp. -& Js .223, 


618, 105 ECL 618, 


S.C. 


Bing. N. Cas. 516, 
; Doe v. 


Worthington: v. Gimson, 2 
Doungsworth v. Blair, 1 Keen 795. 


Can.—Barthel v. Scotten, 
Sc gate Doyle v. McPhee, 24 Can. 


yee .—Barker v. Butler, 

Tex.—Holman v. Houston Oil Co., 
152 SW 885; Lauchheimer. vy. Saun- 
cone 27 Tex. Civ. A. 484, 65 SW 


85. Cummings v. Browne, 61 Iowa 
385, 16 NW 280; Marshall v. McLean, 
3 Greene (Iowa) 363. 

86. Ala.—Sumner v. Hill, 157 Ala. 
230, 47 S 565. 


3 Hayw. 
v.. Gatcombe, 2 
29 ECL 642, 132 
Meyrick, 2 
149 Reprint oe 
E. & 


121 Reprint 290, 
24 Can. 


Louis Bridge Co. v. Cur- 
tis, 103 Ill. 410. 

Ky.—Pendergrass v. Butcher, 158 
Ky. 321, 164 SW. 949. 

La.—Bender v. Chew, 129 La. 849, 
56 S 10238. 

Me.—Perry v. Buswell, 113 Me. 399, 
94 A 483; Morse v. Phillips, 108 Me. 
63, 78 A 1125; Smith v. Sweat, 90 Me. 
528, 38 A 554; Brunswick Say. Inst. 
v. Crossman, 76 Me. 577; Carville v. 
Hutchins, 73 Me. 227; Hathorn v. 
Hinds, 69 Me. 326; Lincoln v. Wilder, 
29 Me. 169. 

Md.—Cochrane v. Harris, 118 Md. 
295, 84 A 499; Jay v. Michael, 82 Md. 


1, 33 A 322; Beall v. Bayard, 5 Harr. 
& J. 127. 
Mass.—Smith vy. Strong, 14 Pick. 


128; Tyler v. Hammond, 11 Pick. 193. 

Mo.—De Paige v. Douglas, 234 Mo. 
78, 186 SW 3845; Johnson County v. 
Wood, 84 Mo. 489; Hannibal, ete., R. 
Co. v. Green, 68 Mo. 169. 

NO dpene gs LG Co. v. Comins, 
38 Nev. 359, 148 P 34 

N. H—tLord v. "Wentworth 68 
N. H. 610, 86 A 17; Driscoll v. Green, 
69 N. H. 101; Nutting v. Herbert, 35 
N. H. 120; Woodman v. Lane, 7 N. H. 
241; Barnard v. Martin, 5 N. H. 536. 


N. Y.—Ousby v. Jones, 73 N. Y. 
621; Clark v. New York, 165 App. 
Div. 873, 151 NYS 714. 


N. C.—Potter v. Bonner, 174 N. C. 
29, 21, 93 SE 370; Carter y. White, 
101 N. C. 30, 7 SE 473. 

Oh.—Chambers v. Forsythe, 1 Oh. 
Cine Ct. 282, 1) Oh? Cir: Dec, *155. 

Tex.—Cullers v. Platt, 81 Tex. 258, 
16 SW 1003; Johnson v. Conger, (Civ. 


"Man. BP OSS vy. Jonasson, 16 Man. 


Ont.—Hill v. Broadbent, 25 Ont. A. 
159; Davey v. Foley, 2 OntWN 1284, 
19 OntWR 531; Doe v. Smith, 5 U. C. 
Q. ‘Bi 225 


“When there is a particular and a 


general description in a deed, the 
particular description controls.” 
Potter v. Bonner, supra. 


78. Nichols v. New England Fur- 
niture Co., 100 Mich. 230, 59 NW 155; 
Jones v. Pashby, 62.Mich. 614, 29 
NW 374; Barksdale v. Barksdale, 92 
Miss. 166, 45 S 615; State v. Thomp- 
son, 77 W. Va. 765, 88 SE 381. 


79. Morse v. Phillips, 108 Me. 63, 
78 A 1125; Barksdale v. Barksdale, 
92 Miss. 166, 45 S 615; Quelch v. 


Futch, 172 N. C. 316, 90 SE 259. 

80. See infra notes 81-85. 

81. Sugg v. Greenville, 169 N. C. 
606, 615, ge SE 695 [cit Cyc]; hase 
v. Roanoke R.,: etc., Co., 145 N. C. 
218, 58 SE 1075. 

82. Hornet v. Dumbeck, 39 Ind, A. 
482, 78 NE 691. 

83. Peasley v. Drisko, 102 Me. 17, 
65 A 24. 

[a] Thus, where land to be con- 
veyed was described as one “other 
lot of meadow land lying on the 
main Indian River Stream, the same 
deeded to me by John Burns, mean- 
ing and intending to convey all my 
right in fresh meadow lands on both 
streams” and in the deed from B the 
land was described by metes and 
bounds, which included meadow and 
upland, the land conveyed was the 
meadow land only, and the reference 
to the deed of B was merely to iden- 


Cal.—Piper v. True, 36 Cal. 606. 


AD peUesrbe v. Miller, 18 Iowa 
Me.—Morse vy. Phillips, 108 Me. 

63, 78 A 1125. 
11 Mass. 


Meera age v. Burnell, 


Miss.—Barksdale v. Barksdale, 92 
Miss. 166, 175, 180, 45 S 615 [quot 
Cyc]. 

N. H.—Barker v. Publishers’ Paper 
Cow Oi As 9, 

Va.—Stephen Putney Shoe Co. v. 
lehraens etc., R. Co., 116 Va. 211, 81 


Ont.—Re Finucane, 32 Ont. L. 128, 
7 OntWN 194. 

“A good general grant will never 
be limited by a subsequent particu- 
lar description unless it is manifest 
that this particular description was 
meant to operate as a limitation; and 
this intention, that it shall so oper- 
ate as a limitation, must be definitely 
expressed in the terms used in the 


particular description.” Barksdale 
v. Barksdale, supra. 
87. Brown v. Huger, 21 How. 


(U. S.) 305, 16 L. ed. 125; Lodge v. 
Lee, 6 Cranch (U. S.) 237, 3 L. ed. 
Rutherford v. Tracy, 48 Mo. 
8 AmR 104; Campbell vy. John- 
, 44 Mo. 247; Jackson vy. Barrin- 
15 Johns. (N. Y.) 471. 
Marshall v. McLean, 3 Greene 
(Iowa) 363. 
89. Cal.—Friedman v. Nelson, 53 
Cal. 589. 
eS v. Payson, 85 Me. 498, 
Miss.—Barksdale y. Barksdale, 92 
Miss. 166, 180, 45 S 615 [quot Cyc]; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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farm,®°® or land by name or by the number of a 
lot.°* It should be noted, however, that there are 
authorities holding that a description by name is 
controlled by a subsequent specific description.®* 

Indefinite or inadequate general description. The 
rule that a particular description following a gen- 
eral description which is adequate will not limit the 
general description does not apply where the gen- 
eral description is indefinite, requiring reference to 
the particular deseription.®’* 

Defective or erroneous particular description. A 
particular deseription may yield to a general de- 
scription where the former is defective;°® and the 
general deseription may control where it is apparent 
that the particular description does not evidence the 
intent of the parties.°° So where lands located in 
a county which has been divided are described by 
the number of the district in which they are lo- 
cated, and also by the name of the county in which 
such districts are included, the name of the new 
county may be rejected in case the specifie dis- 
tricts do not lie in such county, but le in a portion 
of the old county which has also been organized into 
another new county.®? 

Reference to other deeds. A reference to another 
deed for the purpose of a more particular descrip- 
tion is, it has been held, to be regarded as a gen- 
eral description, within the meaning of the rules un- 
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der consideration.®°® So where a description in a 
deed is clear and complete, a reference to other 
deeds will not operate to restrict it,°% although such 
a reference will convey additional land deseribed 
in the deed referred to, unless otherwise econ- 
trolled.t. On the contrary it has been held that 
where the intention of the parties is apparent a 
reference to another deed may restrict the prop- 
erty conveyed? or otherwise control the particular 
deseription.® 

Ejusdem generis. General words apply to things 
ejusdem generis with those specifically mentioned.* 
This rule is more often applied where the general 
words follow the particular, and not where the par- 
ticular words follow the general.6 Further, while 
it is the purpose of the rule to preserve a meaning 
for the particular words, it is not intended to render 
the general words meaningless, and when the par- 
ticular words exhaust the class, general words must 
be construed as embracing something outside of it.® 

[§ 255] 1. Rejection of False or Erroneous De- 
scription. A deed should be construed, if possible, 
so as to earry out the intention of the parties and 
eive effect to it as a conveyance, and where, by the 
rejection of a false and impossible part of a de- 
scription which is repugnant to the general intention 
of the instrument, a perfect description will remain, 
the false part should be rejected and effect given 


Person v. Chambliss, 38 S 286. 
Oh.—Cook v. Wesner, 1 Cine. 
Super, 249. 
ge ses v. 1 Phila. 


{a] Where property is described 
as the whole of a certain tract, the 
fact that the courses and distances 
by which the property is described 
do not include the whole tract will 
not prevent it from passing. Keith 
v. Reynolds, 3 Me. 

90. Thorndike v. Richards, 13 Me. 
Drinkwater v. Sawyer, 7 Me. 
; Gish v. Roanoke, 119 Va. 519, 
89 SE 970. 

Ala. Be Rake v. Godwin, 188 
Ala. 565, 66 S 43. 

Ark.—Martin v. Urquhart, 72 Ark. 
496, 82 SW 8385. 

Ky.—Ratliff v. Sowards, 152 Ky. 
97, 153 SW 26. 

Md.—Gitting v. Hall, 1 Harr. & J. 
14, 2 AmD 502. 

N. H.—Whitney v. Bickford, 69 
N. H. 527, 45 A 412. 

Eng.—Griffiths vy. Penson, 9 Jur. 
ae S. 885; Portman v. Mill, 3 Jur. 


56. 
Can. ec elo Vv. ‘Platt? 110!eCan:48: 


C. 425 

shit B.—Stiles v. Keiver, 10 N. B. 
See Melvin v. Merrimack River 
Locks, etc., 5 Metc. (Mass.) 15, 38 
AmD 384. 

“Where a close or parcel of land 
is granted by a specific name, and 
it can be shown what are the boun- 
daries of such close or parcel, the 
governing part of the description is 
the specific name, and the whole par- 
cel will pass, even though to the gen- 
eral description there is superadded 
a particular description by metes and 
bounds, or by a plan which does not 
show the whole contents of the land 


Mealy, 


as included in the designation by 
which it is generally known.” At- 
trill v. Platt, supra. 

{a] Dlustrations—(1) A deed 


conveying “the property known as 
the J. J. Martin plantation, embrac- 
ing’ certain described land, con- 
veyed a tract which the evidence 
showed to be a part of the M plan- 


tation, although not within’ the 
specific description. Martin v. Urqu- 
hart, 72 Ark. 496, 82 SW 835. (2) A 


reference to the property conveyed 
as “the Jeff Meyers place” controls 
a description by government num- 
bers, where the deed contained a di- 


\ ‘- 


rection to the grantor’s executors to 
convey by proper description in case 
the numbers were wrong. Pendrey 
v. Godwin, 188 Ala. 565, 66 S 43. 
(3) A deed of all “the following por- 
tions of the said homestead farm,” 
this recital being followed by a de- 
scription of a tract not included in 
such homestead farm, will not pass 
such tract. Whitney v. Bickford, 69 
N. Hw 527, 45 A 412. 

92. Kimball v. Schoff, 40 N. H. 
190; Stiles v. Keiver, 10 N. B. 285; 
Gingras v. Gariipy, 50 Que. Super. 
88, 32 DomLR 337. 

93. Ala.—Pettit v. Gibson, 77 S 
708; Garner v. Morris, 187 Ala. 658, 
65 S 1000. 

Ga.—Osteen v. Wynne, 131 Ga. 109, 
62 SE 37, 127 AmSR 212. 

Miss.—Dochterman vy. Marshall, 92 
Miss. 747, 46 S 542. 

Nev.—Coppermines Co. v. Comins, 
388 Nev. 359, 148 P 349. 

Tex.—Roberts v. Dreyer, (Civ. A.) 
200 SW 1097; Bond v. Garrison, 59 
Tex. Civ. A. 620, 127 SW 839. 


5 tug In re Orwig, (lowa) 167 NW 
95. Boone v. Clark, 129 Il. 466, 21 


NE 850, 5 LRA 276; Bain v. Tye, 160 
Ky. 408, 169 SW 843; Cornett v. 
Creech, 100 SW 1188, 30 KyL 1265; 
Stevenson v. Yoho, 63 W. Va. 144, 59 


SE 954; Jamieson v. McCollum, 18 
U. C. Q. B. 445. 
[a] A clear general description 


will prevail over. subsequent expres- 
sions of doubtful import. Ela v. 
Card, ig H. 175, 9 AmD 46. 


96. Ss. — Peninsular Naval 
rite Co. v. Tomlinson, 244 Fed. 
598. 


Miss.—Barksdale v. Barksdale, 92 
Miss. 166, 45 S 615. 

N. Y.—-Weinheimer v. Ross, 80 
Mise. ner 141 NYS 55. 

N. C.—Quelch v. Futch, 172 N. C. 
816, 90 SE 259. 

Tex.—Merriman v. Blalack, 56 Tex. 
Civ. A. 594, 121 SW 552. 

W. Va.—Stevenson v. Yoho, 63 
W. Va. 144, 59 SB 954. 

See Ruetsch v. Spry, 7 OntWR 705 
(where general words in a convey- 
ance by metes and bounds were held 
to convey portions of the grantor’s 
land, not covered by the description, 
which were occupied by portions of a 
building upon the premises conveyed 
which extended from the boundaries 
defined in the deed). 


97. McCaskill v. Stearns, 138 Ga. 


123, 74 SE 1032. 

98. Huntley v. Houghton, 85 Vt. 
200, 81 A 452. See Byrd v. Phillips, 
120 Tenn. 14, 111 SW 1109 (holding 
that, where a deed refers to a prior 
deed or grant for description, with- 
out setting out the property by metes 
or bounds, it incorporates the de- 


| scription of that deed or grant in the 


later instrument; but, if the later 
deed also sets out the metes and 
bounds of the land conveyed, the 
reference to the prior deed or grant 
must be definite and specific in order 
to control the specific description). 
99. Me.—Jones v. Webster -Woolen 
Co., 85 Me. 210, 27 A 105; Crosly v. 
Bradbury, 20 Me. 61. 
Mass.—Daniels_ v. 
Inst., 127 Mass. 534. 
Miss.—Barksdale v. Barksdale, 92 
Miss. 166, 180, 45 S 615 [quot Cyc]. 
R. I.—Gaddes v. Pawtucket Inst., 
33 R. I. 177, 80 A 415, 419, AnnCas 
1912B 407 [cit Cyc]. 


Citizens’ Sav. 


Vt.—Huntley v. Houghton, 85 Vt. 
200, 81 A 452. 
Wis.—Green Bay, ete., Canal Co. 


v. Hewitt, 55 Wis. 96, 12 NW 382, 42 
AmR 701. 

1. Boone v. Clark, 129 Ill. 466, 21 
NE 850, 5 LRA 276; Perry v. Bus- 
well, 113 Me. 399, 94 A 483; Coogan 
v. Burling Mills, 124 Mass. 390; 
pomencéket) Mfg. ‘Co. v. Pendergast, 

2. Plummer v. Gould, 92 Mich. 1, 
52 NW 146, 31 AmSR 567; Witt v. 
St. Paul, ete, R. Co, 38 Minn. ax 3 
a NW 862; Flagg v. Bean, 25 N. 

8. Quelch y. Futch, 172 N. C. 316, 
90 SE 259. 

4. Lee v. Alexander, 8 App. Cas. 
853; Matter of Wright, 15 Beav. 367, 
51 Reprint 580; Crompton v. Jarratt, 
30 Ch. D. 298. See also Doungs- 
worth v. Blair, 1 Keen 795. 

{a] “Machinery belonging to mill” 
has been held not to pass looms 
which are used therein but which 
are not attached to the freehold. 
Hutchinson y. Kay, 23 Beav. 413, 53 
Reprint 163. 

5. Stephen Putney Shoe Co. y. 
Richmond, ete., R. Co., 116 Va. 211, 
81 SE _ 93. 

6. Gage v. Cameron, 212 Ill. 146, 
72 NE 204; Stephen Putney Shoe Co. 
v. Richmond, etc., R. Co., 116 Va. 211, 
81 SE 93. 

fa] For instance, where a_ deed 
provides that the grantee shall as- 
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to the deed.t 


remains.® 


sume and pay existing mortgages, 
lien&, taxes, and claims of any and 
every description, the rule of ejus- 
Gen generis has no application to re- 
strict the phrase “and claims of any 


and every description” to sueh 
claims as are indicated by the pre- 


ceding words “mortgages, liens, and 
taxes.” Gage vy. Cameron, 212 Ill. 146, 
T2 NE 204. 

7 U. S—Wise v. Watts, 239 Fed. 
207, 152 CCA 195; Hamm vy. San 
Francisco, 17 Fed. 119, 9 Sawy. 31. 

Cal—wWileoxson v. Sprague, 51 
Cal. 640; Reed v. Spicer, 27 Cat. 
57 


Colo.—Derham Vv. Hill, 57 Colo. 345, 
142 P 181. 


Db. C—Shoemaker vy. Chappell, 15 
DNS 48S. 

Iti—Halston v. Needles, 115 Il. 
461, 5 NE 530; Burns yv. Miller, 110 


Ill. 242; Kruse v. Wilson, 79 Ill. 233; 
Myers vy. Ladd, 26 Tl. 415. 
Ind—Gano v. Aldridge, 27 Ind. 294, 


Teowa—In re Orwig, 167 NW 654; 
Glenn v. Maleny, 4 lowa 314. 
Ky—Thurman yv. Leach, 116 SW 


300; Cates v. Woodson, 2 Dana 452. 
La—Suthon vy. Viguerie, 127 La. 
. ; Suthon v. Laws, 127 
. 58 S 852; Marshall vy. Fogle- 
man, 14 La. 151. 


Me—Chandler v. Green, 69 Me. 
350; Beal v. Gordon, 55 Me. 482; 
Abbott vw. Abbott, 53 Me. 356; Vose 


v. Handy, 2 Me. 322, 11 AmD 101. 
Mass.—Bond v. Fay, 12 Allen 86; 
Deane v. Willeutt, 16 Gray 368; Saw- 
yer v. Kendall, 10 Cush. 241; Worth- 
ington v. Hylyer, 4 Mass. 196. 
Mich—aAnderson vy. Baughman, 7 
Mich. 69, 74 AmD 692; Tuthill v. 
Katz, 168 Mich. 618, 128 NW 757. 
Mo.—Cooley v. Warren, 53 Mo. 166; 
Jennings v. Brizeadine, 44 Mo. 332; 
Hartt v. Rector, 18 Mo. 497, 53 AmD 


157. 

N. H—Johnson y. Simpson, 36 
N. H. 91; Harvey v. Mitchell, 31 
N. H. 575; White v. Gay, 9 N. H. 126, 
31 AmD 224. 


N. Y¥.—Heller v. Cohen, 154 N. Y. 
299, 48 NE 527; Masten v. Olcott, 101 


N. Y¥. 152, 4 NE 274; Robinson v. 
Kime, T0 N. Y¥. 147; Zink v. Mc- 


Manus, 49 Hun 583, 3 NYS 487 [aff 
121 N. Y. 259, 24 NE 467]; Hansee v. 
Mead, 27 Hun 162, 2 NYCivProc 175; 
Mason vy. White, 11 Barb. 173; Loom- 
is v, Jackson, 19 Johns. 449; Jackson 
v. Root, 18 Johns. 60. 

N. C-—Miller v. Johnston, 173 N.G. 
91 SE 593; Scull v. Proden, 92 
N. C. 168; Mayo v. Blount, 23 N. CG 
283; Belk v. Love, 18 N. C. 65; Shep- 
pard v. Simpson, 12 N. C. 237; Red- 
dick v. Leggat, 7 N. C. 539. 

OQh.—Cincinnati, ete, R. Co. v. Tut- 
ee 18 Oh. Cir. Ct. 630, 7 Oh. Cir. Dec. 


Or.—MecDowell vy. Carothers, 75 Or. 
126, 146 P sad. 

Tex.—Smith v. Chatham, 14 Tex. 
322; MeAllen v. Raphael, 11 Tex. Civ. 
A. 118, 32 SW 449; Standefer v. 
Miller, (Civ. A.) 182 SW 1149; Gris- 
wold v. Comer, (Civ. A.) 161 SW 
428, 427 [quot eye]. Compare Hol- 
man v. Houston Oil Co. (Civ. A.) 
152 SW 885; Griswold v. Comer, (Civ. 
A.) 161 SW 428, 428 [cit Cye]; Mis- 
souri, ete, R. Co. v. Waco Bldg., etc., 


Assoe, (Tex. Civ. Aly 87 SW 242; 
West vy. Houston Oil Co, 46 Tex, 
Civ. A. 102, 102-SW 927. 


Va.—Flanary v. Kane, 102 Va. 547, 
46 SE 312, 314, 

W. Va.—Barbour v. Tompkins, 58 
W. Wa. 572, 52 SE 707, 8 LRANS 715; 
Clayton v. Gilmer County Ct. 58 W. 
Va. 253, 52 SE 103, 2 LRANS 598. 


So if any particular of a description 
is manifestly erroneous it may be rejected where 
the land may he sufliciently identified by that which 
But although an obvious error in a deed 
may be eorreeted so as to make the ealls consistent 
with each other and the deseription perfect, yet 
land cannot be thereby included in a description 


For later cases, developments and changes in the law see cumulative Annotations, 


DEEDS 


Eag.—Cowen y. Truefitt, [1899] 2 
Ch. 309; Lambe v. Reaston, 1 Marsh. 
25, 5 Taunt. 207, 1) ECL 113, 128 Re- 


print 205; Huntsman y. Lynd, 30 
WeaG. GaRy 100. 


Can.—Barthel v. Scotten, 24 Can. 
S. C. 367 [allowing app 21 Ont. A; 
569]; Attrill v. Platt, 10,Can. S. GC. 
425 


“Man.—Oleson v. Jonasson, 16 Man. 


94, 3 WestLR 466. 

N. B.—Chute v. Adney, 39 N. B. 
93, 7 EastLR 36. 

N. S.—MecDonald y. Gallagher, 48 


N.S. 332, 21 DomLR 746; Blackadar 
v. Hart, 35 DomLR 489. 
Ont.—Brantford Electric, ete. Co. 
v. Brantford Starch Works, 3 Ont. L. 
118; Sinclair v. Peters, 3 OntWN 
1045, 3 DomLR 664 [app dism 4 Ont 
WN 338, 23 OntWR 441, 8 DomLR 
575]; Re Liesmer, 3 OntWN 878, 2 
DomLR 881; Hoover vy. Sabourin, 21 
Grant Ch. (U. C.) 333; Kean v. Drope, 
35 U. C. Q. B. 415; Wigle v. Stewart, 


28 U. C. Q. B. 427; Fields v. Miller, 
27.U. C..Q. B. 416. 
“Tt has become settled law that if 


the thing intended to be granted ap- 
pears clearly and satisfactorily from 
any part of the description, and other 
circumstances of description are 
mentioned which are not applicable 
to that thing, the grant will not be 
defeated, but those circumstances 
will be rejected as false or mis- 
taken, although it would be possible 
to apply them to a subject-matter so 
as to enlarge or diminish the grant.” 
Thompson v. Hill, 1387 Ga. 308, 310, 
73 SE 640. 

[a] Acreage shown by plat.— 
Where a deed purports to convey all 
of the grantor’s interest in a tract, 
its validity is not affected by the 
fact that the official plats show a 
greater acreage than specified in the 
deed. Davis v. Seybold, 195 Ped. 402. 

Effect of: 

Error as invalidating description see 


supra §§ 69-70. 

Sa a it in descriptions see supra 
§ 68. 
8 U. S.—Davis v. Seybold, 195 


Fed. 402, 115 CCA 304; Cornell v: 
Green, 88 Fed. 821 [aff 95 Fed. 334, 
37 CCA 85]; Swenson v. Mynair, 79 
Fed. 608, 25 CCA 126. 
Ark.—Beardsley v. Nashville, 64 
Ark. 240, 41 SW 853. 
Spores tiny v. Amestoy, 44 Cal. 


Colo.—Murray v. Hobson, 10 Colo. 
66, 13 P 921. 

Ga.—Haley v. Ray, 142 Ga.,390, 82 
SE 1058. 

Ill.—Montag v. Linn, 23 Ill. 551. 

Ind.—Rucker yv. Steelman, 73 Ind. 
396; Hornet v. Dumbeck, 39 Ind. A. 
482, 78 NE 691. 

La.—Baltimore v. Lutcher, 185 La. 
873, 66 S 253. 

Me.—Richardson v. Watts, 94 Me. 
476, 48 A 180; Purinton v. Sedgley, 4 
Me. 283. : : 

Mass.—Aldrich vy. Aldrich, 135 
Mass. 153; Presbrey v. Presbrey, 13 
Allen 281; Parks v. Loomis, 6 Gray 
467; Thatcher v. Howland, 2 Mete. 
oa Worthington v. Hylyer, 4 Mass. 
19 


Mo.—Prior vy. Scott, 87 Mo. 303; 
Bradshaw vy. Bradbury, 64 Mo. ‘334; 
Jamison yv. Fopiano, 48 Mo, 194. 

N. H—Lane vy. Thompson, 43 N. H. 
320: Tenny v. Beard, 5 N. H. 58. 

N. Y¥.—Robinson v. Kime, 70 N. Y. 
147; Green v. Horn, 128 App. Div. 
686, 112 NYS 993; Phillips v. Ritter, 
20 App. Div. 34, 46 NYS 547; Loomis 
v. Jackson, 19 Johns. 449; Jackson v. 
Clark, 7 Johns. 217. 


[§§ 255-256 


which the ealls fairly construed do not inelude.® 
And, in any event, a construetion should be adopt- 
ed, if possible, which will allow all of the ealls of 
the deed to stand,!° it being proper to invoke the 
rule as to the rejection of a false description only 
in aid of the apparent. intent.?! 

[§ 256] m. Recitals—(1) As to Locality. Where 


N. C.—British, ete, Morte. Co. vy. 
Long, 113 N. C. 123, 18 SE 165; Credle 
VeHays, 88) No iG. aoa. 

Oh.—Cook v. Wesner, 1 Cine. Su- 
per. 249, 

Pa.—Airey vy. Kunkle, 6 Pa. Dist. 1, 
18 Pa. Co. 620; Holmes v. Mealy, 1 
Phila. 339, 

R. I—Waterman vy. Andrews, 14 
R. I. 589. 

S. C.—Scates v. Henderson, 44 §. C. 
548, 22 SE 724; Norwood v. Byrd, 30 
S. C. L. 185, 42 AmD 406. 

S. D.—Stearns v. McHugh, 85 S. D. 
185, 190, 151 NW _ 888 [cit Cyc]; No- 
votny v. Danforth, 9 S. D. 301, 68 
NW 749. 


Tenn.—Whitaker v. Poston, 120 
Tenn. 207, 110 SW 1019: Gray v. 
Ward, (Ch. A.) 52 SW 1028. 

Tex.—Sanborn v. Crowdus, 100 


Tex, 605, 102 SW 719 [rev (Civ. A.) 
99 SW 444]; Cartwright v. True- 
blood, 90 Tex. 535, 39 SW 930; Aram- 
bula v. Sullivan, 80 Tex. 615, 16 SW 
436; Roberts v. Dreyer, (Civ. A.) 200 
SW 1097; Connor vy. Mangrum, (Civ. 
A.) 127 SW 256; Gallup v. Flood, 46 
Tex. Civ. A. 644,°103 SW 426; Mis- 
souri, ete., R. Co. v. Waco Bldg., ete., 
Assoc., (Civ. A.) 37 SW 242; Blount 
aap 13 Tex. Civ. A. 227, 35 SW 


Vt.—Hull v. Fuller, 7 Vt. 100. 

Va.—State Sav. Bank v. Stewart, 
93 Va. 447, 25 SE 543; Wiseley v. 
Findlay, 3 Rand. (24 Wa.) 361,. 15 
AmD 712. See Pilkerton v. Rober- 
son, 110 Va. 136, 65 SE 835 (holding 
that the call of a title bond and deed 
“and from said tree up the hill about 
six rods to another white oak stand- 
ing on a bench in a hillside” is not so 
vague and indefinite as would justify 
the court in rejecting it). 

W. Va.—Gibney v. Fitzsimmons, 45 
W. Va. 334, 32° SH 189: 

aS nee v. Jones, 4 Wis. 


Eng.—Wilkinson v. Malin, 2 Cromp. 
& J. 686, 149 Reprint 268. ‘ 

N. S.—Halifax Graving Dock Co., 
Ltd. v. Evans, 48 N. S. 56, 17 Dom 
LR 536. 

Ont.—Re Finucane, ete., Min. Co., 
Ltd., 32 Ont. L. 128, 7 OntWN 194; 
Pearson y. Mulholland, 17 Ont. 502; 
pS vii Haynes; 33) 0i7-C. QB. 


5 

And see Latourell v. Hobart, 135 
Minn. 109, 160 NW 259 (holding that 
there was a mistake in the range 
number recited in the description). 

[a] Words used by take may 
be read differently as: (1) “North- 
easterly” for “northwesterly.” Mary- 
land Constr. Co. v. Kuper, 90° Md. 
529, 45 A 197. (2) “Westwards” for 
“northwards.” Ferguson vy. Freeman, 
27 Grant Ch: (U. °C.) 21h ‘N. 
73° W.” for “N. 23° W." Payne: v. 
Snee, 32 PittsbLegJNS (Pa.) 192. (4) 
Where the grantor had~ purchased 


the S. % of N. W. % and lot 4 of 
section 2, containing one hundred 
and_ thirty-four and seventy-hun- 


dredths acres, his conveyance of it 
as the same land purchased by him, 
although described as S. % of S, W. 
% and lot 4 in section 1, showed that 
the description in the latter convey- 
ance was a clerical error, and that 
the grantor intended to convey the 


land that he had purchased. Fran- 
ae v. Nelson, 142 La; 850, 77S 
9. Richardson v. Watts, 94 Me. 


476, 48 A 180. : 

10. Couch y. Texas, ete., R. Co., 
49 Tex. Civ. A. 188, 107 SW 872. 

ll. U. S. v. Cameron, 8 Ariz. 100; 
21) P 177%. 


same title, page and note number. 


~ §§ 256-258] 


a recital as to locality is not ambiguous when ap- 
plied to facts on the ground and is sufficiently ac- 
curate to show what place was intended, and a con- 
struction may be adopted which will make good 
sense of the entry, effect should be given thereto.?? 
But where the language of a deed is certain and 
the loeality of the property fixed by recitals therein, 
it should not be extended by implieation.1$ 

Where a deed con- 
tains a particular description of the property con- 
veyed, it will not be controlled by a recital therein 
of the quantity,!* unless it clearly appears that it 
was the intention to convey only a definite quan- 
But such a recital may be resorted to for 
the purpose of making certain that which is un- 
certain,?® as where the boundaries of the land con- 


[§ 257] (2) As to Quantity. 


tity.t® 


12. Bibb v. Pickett, Litt. Sel. Cas. 
(Ky.) 309. 

18. King vy. Little, 1 Cush. (Mass.) 
436; Miller v. Mann, 55 Vt. 475. 

fal A description of land as ad- 
joining certain property (1) cannot 
be construed as including such prop- 
Patterson v. Lexington, ete., 
Turnp. Road Co., 62 SW 528, 23 KyL 
24. (2) Adjoining certain’ tracts 
means the same as to say to go and 
run with the lines of such a ey 


28 


erty. 


O'Dell v. Swaggerty, (Tenn. Ch. 

42 SW 175. 
14. U. S.—Wakefield v. Ross, 
F. Cas. No. 17,050, 5 Mason 16, ; 
251, 


3S "791; Rogers v. Peebles, 72 Ala. 
529; Wright v. Wright, 34 Ala. 194. 

Ark.—Ryan vy. Batchelor, 95 Ark. 
375, 129 SW 787; Joseph v. Baker, 
95 Ark. 150, 128 SW 864; Doe v. 
Porter, 3 Ark. 18, 36 AmD 448. 

Cal.—Cecil v. Gray, 170 Cal. 137, 
140, 148 P 935 [cit Cyc]. 

Conn.—Hodges v. Kowing, 58 Conn. 
12, 18 A 979, 7 LRA 87; Johnson v. 
Moor, 2 Root 252, 1 AmD 69. 

Ga.—Guest v. Guest, 145 Ga. 592, 
89 SE 687; Rawlings v. Cohen, 148 
Ga. 726, 85 SE 851; Kendall v. Wells, 
126 Ga. 348, 55 SE 41; Phillips v. 
Collinsville Granite Co., 123 Ga. 830, 
51 SE 666. 

Jll.—Wadhams v. Swan, 109 Ill, 46. 

Ind.—Allen v. Kersey, 104 Ind. 1, 
3 NE 557. 

TIowa.—Dashiel v. Harshman, 113 
Iowa 283. 85 NW 85; Ufford v. Wil- 
kins, 33 Lowa 110. 

Kan.—Mayberry v. Beck, 71 Kan. 
6059, 81 =P 191; pimarens v. Brown- 
field, 32 Kan. 116. 4 P 185. 

Ky.—Page v.-Hogan, 150 Ky. 726, 
150 SW 801; Kendrick v. Burchett, 
89 SW 239, 28 KyL_ 342;- Jennings 
vy. Monk, 4 Metce. 103; Young v. Craig, 
2 Bibb 270; Courito v.-Kitchen, 12 
Ky. Op. 616. 

La.—Ganucheau v. Monnot, 130 
La. 4638, 58 S 150; Jenkins v. Salmen 
rir ,ete,, Co. 120 La. 549, 45.8 


Me.—Andrews vy. Pearson, 68 Me. 
19; Clark v. Scammon, 62 Me. 47; 
Brown v. ae 53 Me. 9; Pierce 
v. Faunce, 37 Me. 63. 

Mass.—Crafts v. Hibbard, 4 ctagn 
438; Powell v. Clark, 5 Mass. 355, 
AmD 67. 

Mo.—Ware v. Johnson, 66 Mo, 662; 
Campbell yv. Johnson, 44 Mo, 247; 
Campbell vy. Clark. 6 it 219; Wood 
v. Murphy. 47 Mo. A, 
sae H.—Perkins v. Webster, 2N. H. 

N. J.—Andrews v. has Pi Nu J. an 
402; Fuller v. Carr, 33 N. J. L. 157. 

N. Y.—Pettit v. yo 82oN.. Y¥. 
97; Peo. v. Herkimer Lumber Co., 134 
App. Div. 987 mem, 119 NYS 126; 
Roat v. Puff, 3 Barb. 353; Hathaway 
v. Power, 6 ath 453; Mann v. Pear- 
nome 2 Johns. 37, 

C.—Huntley v. thug as 3 34 

Nee 82; Powell yw. Lyles, 5 CG 

ba v. Dickens, 5 N. ee 343, 
2etts v. Gaw, 15.Pa. 218; 
~ Oliver, 11 Serg. & R. 257: 


3% 


DEEDS 


ascertained.?9 


parties.°° 


Dagne vy. King, 1 Yeates 822; Hag- 
gerty v. Haggerty, 44 Pa. Sener: 417; 
Phillips v. Crist, 88 Pa. Super. 445. | 
R. I.—Moore v. Walsh, 87 R. I. 

liege 93 A 355. 
C.—Dyson v. Leek, 81 S. CG L. 
543: Gourdin vy. Davis, 31 S. GC. L. 481, 
Bond v. Quattlebaum, 12 


45 AmD 745; 
S.C. L, 584, 10 AmD 702. 
Tenn.—Austin v. Richards, 7 Heisk, 
6638; Miller v. Bentley, 5 Sneed 671; 
Allison vy. Allison, 1 Yerg. 16; Duf- 
(Ch, A.) 51 SW 


field v. Spence, 
492. 

Tex.—Hunter v. Morse, 49 Tex. 
219; Sellers v. Reed, 46 Tex. 877; 
Hatch v. Garza, 22 Tex. 176; Seureau 
v. Frazer, (Civ. A.) 189 SW 1003; 
Standefer v. Miller, (Civ, A.) 182 
SW 1149. 

Vt.—Wilder v. Davenport, 58 Vt. 
642, 56 A.753; White v. Miller, 22 Vt. 
380; Beach v. Stearns, 1 Aik. 325. 

Wash.—Hyde v. Phillips, 61 Wash. 
314, 112 P 257, 258 [cit Cyc]. 

Eng.—Barnard v. De Charleroy, 81 
L. T. Rep. N. S. 497. 

Ont.—Brady v. Sadler, 16 Ont. 49, 
17 Ont. 365; Re Trent Valley Canal, 
12 Ont. 153. 

Que.—Bessette v. Séguin, 39 Que. 
Super. 473. 

fa] A description in a former deed 
which is referred to will control as 
to quantity conveyed. Newmarket 
—s Co. v. Pendergast, 24 N. 


{b] A recital of quantity on a plat 
will not control a_ specific descrip- 
tion. Wolfe v. Scarborough, 2 Oh. St. 
361; Llewellyn v. Jersey, 11 M. & W. 
188, 152 Reprint 767. 
ve Ala.—Lamar v. Minter, 13 Ala, 

Conn.—Nichols vy. Turney, 15 Conn, 


Ka ieee. v. Beck, 71 Kan. 
609, S81 191. 

Kotte Selaraiehwet v. Foley, 2 Miss. 
5 

N. Y.—Pettit v. Shepard, 382 N, Y. 
97; Moore v. Jackson, 4 Wend, 58. 

R. I—Moore vy. Walsh, 37 _R. 
436, 438, 93 A 855 [cit Cyc]. 

s. G.—-Dyson v. Leek, 31 S. GC L. 


543. 

Tenn.—Hardwick v. Beard, 10 
Heisk. 659 

Tex.—Ware v. Perkins, (Civ. A.) 


178 SW 846; Lipscomb v. Underwood, 
7 Tex. Civ. A. 297, 27 SW 155. 

Ont.—Edinburgh L. Assur. Co. v. 
Ferguson, 32.U. C. Q. B. 253; Ash vy. 
Somers, 22 U. C. Q. B. 191. 

16. Ark.—Jenkins v. WBllis, i111 
Ark. 220. 163 SW 524. 

Fla.—Campbell v. Carruth, 32 Fla, 
264, 18 S 482. 

Mo.—Davis v. Hess, 103 Mo. 31, 
15 SW 324; Burnett v. McCluey, 78 
Mo. 676. 

N. C.—Baxter v. Wilson, 95 N. C. 


187. 
S. C—Peay v. Briggs, 11 S. C, L. 


184. 

W. Va.—Smith v. Owens, 63 W. Va. 
60. 59 SE 762. ) 
See Larson v. Goettl, 103 Minn. 
272, 274, 114 NW 840 [cit Cyc] (hold- | 
ing that a warranty deed of a defi- 
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veyed are doubtful.*? 

{§ 258] n. Inconsistent Recitals, 
a deed are inconsistent or repugnant, the first recital 
does not necessarily prevail over the latter,’S but 
the whole language of the deed is to be construed 
together in order that the true construction may be 
In such a ease the court will look 
into the surrounding facts and will adopt that con- 
struction which is the most definite and certain, and 
which will carry out the evident intention of the 
So where two clauses in a deed are so 
conflicting that, when construed in their 
they have no sensible meaning with reference to ex- 
trinsie circumstances, the court must look to sueh 
extrinsie circumstances to see whether the meaning 
of the words would be sensible in any secondary, 


If recitals in 


striet sense, 


nite quantity of land, no boundaries 
or monuments being given on a des- 
ignated side of a larger tract which 
is duly described, conveys and war- 
rants the full quantity named). 
17. Ga—Moody v. Vondereau, 131 
Ga. 521, 62 SE 821. 
La—McCan vy. Le Blane, 128 La. 
13 Mo. 


S48 481. 

Mo, —Pecare Vv. 

ts 

to C.—Reddick v. Leggat, 7 N. CG 
Ww. Va—Goft v. Goff, 78 W. 


, 89 SE 

Bint tosen v. Reynolds, 34 U 
Q. B. nue Martin v. Crow, 22 
Q. B. 48 

18, Rathbun Vs 
30 A 60; State Sav. 
93 Va. 447. 25 SE 5438; Eastwood v. 
Ashton, [1915] A. C. 900. See King 
v. Samuel, 7 Cal. A. 65, 93 P 391 
(holding clauses not so irreconcil- 
able as to require the rejection of 
one under Civ, Code § 1070, provid- 
ing that if several parts of a grant 
are absolutely irreconcilable the for- 
mer part prevails). But see Llewel- 
lyn v. Jersey, 11 M. & W. 183, 153 
Reprint T67. 

{a] Baqually explicit descriptions. 
—Where a deed contains two descrip- 
tions of land, equally explicit but 
repugnant to each other, that de- 
scription which, the whole deed 
shows, best expresses the intention 
of the parties must prevail. State 
Sav, Bank vy. Stewart, 93 Va. 447 


SE 543. 
19. Howard v. 151 Ky. 
Gee, 19 


SS, 
Chouteau, 


o 
ow 


Va. 


Geer, 64 Conn, 421, 
Bank vy. Stewart, 


Cornett, 
Peaslee v. 
Bowman, 


N. ~ 28; 
Co. v. Pilcher, 163 Ala, 401, 51 S 


125, 151. SW. $70; 
278; Clough v. 15 
N. H. 504 
20 Ala.—Chattahoochie, ete. R. 
32 
Cal—Wade v. Deray, 50 Cal. 376, 
Ga—Phillips v. Collinsville Gran- 


ite Co. 128 Ga. $30, S38, 51 SE 666 
[eit Cye]. 

Ky.—Howard v. Cornett, 151 Ky. 
125, 151-SW $70. 

La.—Sabatier v. Bowie Lumber Co., 
129 La. 658, 56 S G28. 

Mo.—Grooms v. Morrison, 249 Mo. 
544, 155 SW_ 480. 

he H—Bell v. Sawyer, 82 N. H. 
72. 
= N. G—Miller v. Cherry, 56 N. CG. 
24. 

Or.—Raymond v. Coffey, 5 Or, 182. 

Tex.—Hitchler vy. Boyles, 21 Tex. 
Civ. A. 230, 51 SW 648. 

Eng.—Eastwood v. Ashton, [1915] 
A. C. 900. 

N. B—Doe v. MceGarrigle, 14 N. B. 
254, 

fa] If a deed contains a general 


Fh sg of property conforming 
to the manifest intention of the par- 
ties, as shown by the situation and 
circumstances surrounding them and 
the purpose they had in view, and 
also another @escription clearly in- 

consistent with such cireumstances 
and purpose, such latter description 
must be rejected as false and as hav- 
ing been inserted in the deed by ac- 
cident or mistake. Winding Gulf 


288 [180.5] 
looser, or more general sense, of which, with refer- 
ence te such cireumstanees, they are capable** Dif- 
ferent descriptions will be reconciled, if possible,” 
and where they are inconsistent, preference will be 
given to the part of the deseription most likely to 
express the intention, and as to which there is the 
least likelihood of mistake2S So the more material 
and certain deseription of the land will control over 
a less material and certain one,** unless the contrary 
intent of the parties is evident*> And if the land 


eanveyed is sufficiently identified by certain parts of . 
the deseription, an impossible or senseless course 


should be disregarded, and the deed sustamed.** 


[§ 259] o. Recitals in Habendum and Covenants. | 
The covenants in a deed will not be so construed as | 
to enlarge the grant where there is no ambiguity;*" | 


~ 


and while the habendum elause may sometimes en- 
large the estate in the thing granted, it cannot en- 
large the thing itself nor bring within the scope 
of the granting clause property acquired after the 


execution of the deed, when such grantmg elause | 


dees not purport to pass such property,*® although it 
has been said in other eases that the technical rule 
that the habendum clause cannot increase the gift 
eanmnot be allowed to prevail against the plain mean- 
ing of one of our early deeds,°® and that an explana- 
tery clause or habendum of a deed may, under the 
modern and Hberal rules of interpretation, cause 
that fo pass which could by neo possibility be held 
te have been described in the granting elause, al- 
though before such effect is given thereto it should 
clearly appear from the instrument that such was 
Colliery Co. v. Campbell, 72 W. Va. | 289; 
449. 78 SE 384. 

2%. Chatiahoochie etc, R. Co. 
Pilcher, 163 Ala. 401, 51 S 11. 


22. Proctor v. Pool, 15 N.C 370. 
2S. Sandrette v. Wahisten, 


v. fa]- Dh 


premises 


Minn. 331, i144 NW 1089; Baldwin v./| water from other lands of the gra 3 : 
ter did not pass by the habendum.} delphia, ete. R. Co. v. Philadelphia, 

24 Black v. Skinner Mfs. Co., 53/ Manning v. Smith. 6 Conn. 289. 

29. Bessemer Irr: V. 

97 N. Y._ 364; Pardee v. Johnston, 70 | Woolley, 32 Colo. 437, 76 P 1053, 105 
AmSR $1: Marshall v. Safe Deposit,| Emg. — Anderson = v. 
ete. Co., 101 Ma. 1, 60 A 476. | 

[a] Milustration. — A  habendum)} 
elause in a deed reading “To have | 105 P 702 (“half”). 
Mylius v. Raine-Andrew Lumber Co.,/and -te hold the same ~. 
the estate ... either now or which/ word in descriptions, as in its or- 
Mrylius v. Raine-Andrew Lum-/ may hereafter be acquired, unto the} dinary use, indicates that exactness 


Brewn, 16 N. Y. 359. 


Fila. 1080, 43 S 919; Peo. v. Storms. 

W. Va. 347, 74 SE 721. : 
“In cases of repugnance in descrip- 

tien, when both apparently apply, 


that which is most certain prevails” | 


361, 


69 W. Va. 
3s. 


346. 7i SE 404, 


DEEDS 


Union Water Power Co. v. 
Lewiston, 101 Me. 564, 65 A 67. 
‘ustration. 


granted 
| habendum was of the same land with | 97 _P 754. 
124/}its appurtenances, the right to use 


[S$ 258-261 


the intention of the parties.** x 

{§ 260] p. Land upon Side of Street or Bank 
of River. The effect of a deseription of land as 
bounded by a street or highway ** or by a stream ** 
has been elsewhere specifically considered. Where, 
in eonneetion with the econveyanee of a lot, the 
grantor conveys all his right in the street upon 
whieh the lot abuts, he will not be taken to have 
conveyed his rights in the portions of sueh street 
upon which other lots owned by him abuts! But it 
has been held, upon a transfer as part of an ad- 
justment for damages of land so ent up by a taking 
for a park that it eould not be used as lots, that 
all of the grantor’s rights in a way, and not merely 
that portion coextensive with the land conveyed, 
passed under a conveyance of all of his nght, title, 
and interest therems> Where platted lots are con- 
veyed by number, the mere statement of the grantor 
that he believes that, by reason of the fact that 
they have not been legally laid out, they extend to 
the middle of the street on whieh, from the plat, it 
appears that they are located is not sufficient to 
convey title to the eenter of the street.s* Where a 
lot is deseribed as having a frontage on a partieular 
street and a depth of a given number of feet, a 
deed has been held to convey such a depth from 
the margin and not from the center of the street.‘7 

[§ 261] q. Particular Words and Terms—(1) 
In General. Words or terms in a description of a 
deed should ordinarily be construed according fo 
their general sense,*§ although a word is not in all 
eases to be so construed where a different sense is 

N. Y.—Sandiford vy. Hempstead, 97 
App. Div. 163, 90 NYS 76 [aff 186 


N. ¥. 554 mem, 79 NE 1115 mem]. 
Or—Clark v. Boosey, 52 Or. 448, 


Pa.—Deshong v. Deshong, 186 Pa. 
n-| 227, 40 A. 402, 65 AmSR 855; Phila- 


the 
the 


— Where 
land, 


and 


| ete. Pass. R. Co., 6 Pa. Dist. 269. 


Ditech Co. Tenn—Hughes v. Woodard, (Ch. 
}A.) 63 SW 191. 
Anderson, 


fis95} 1 Q. B. T49. 
See Gunn v. Brower, 81 Kan. 242, 
“Abonut."—“The use of this 


.. and all fal] 


ber Ce, 69 W. Va. 346, 361, T1 SE} said grantee, his heirs and assigns,” |is not attempted, and that an esti- 


404. 

“When a deed contains two con-/ erty, 
premises, one of which is particular | 
and definite, showing the precise lo-| 
eation and bounds of the land, and 
the other general in its terms, the 
fermer controls, because that de- 
seription which undertakes to set 
out the specific boundary is more 
likely to have been carefully attended 
to by the parties and, therefore, to 
refiect their real intention, than the 
general one, but this principle is 
operative only in those cases in 
which either description may be 
taken without doing violence to the} 
manifest 
It does not apply when one of the 
descriptions is baldly false and must 
have been inserted by mistake.” My- 
lus v. Raine-Andrew Lumber Co. 


supra. 

26. Brose v. Boise City R.. etc. 
Go.. 5 Ida. 694, 51 P 753; Hornet v.| 
Dumbeck, 39 Ind. A. £82, 7 NE 691. 


mer Irr. 
30. Watuppa 
55. 


pas LRA 2 
Min. Co., 


intention of the parties. | 574, 
| 36 


| Ct. i, 5 Oh. Cir. 


3s. 
Ala. 569. 


} 607, 140 P 279. 


ge Stinchfield v. Gerry, 64 Me. ee ee A 
fa] A deed only| Mass.—Revere v. 
what is named in the granting clause. | 91. 
M v. Alpha Gold, etc. Min. Mich.—Purkiss Vv. 
Co.. 3 Nev. 27. See also Richmond Sy 


Cedar Works v. Kilby, 126 N. C33, 
35 SE 186; Moore v. Magrath, Cowp. | 349 


. % i WN. 
28. Manning v. Smith, 6 Conn ! 485. 


specifically granted Which the gran- 
ter might thereafter acquire. 
Ditch Coa. v¥. 
| Cole. 487, 76 P 1053, 105 AmSR 91. 
Reservoir Oe 
Fall River, 154 Mass. 305, 28, NE 257, 


S31. >McCurdy v. Alpha Gold, etc., 
3 New. 27. 

$2. See Boundaries §§ $3-105. 

SS. See Boundaries §§ 51-82. 

S34 Bullard v. New York, ete, R. 
Co.. ITS Mass. 570, 60 NE 380. 

35. Holt v. Somerville, 121 Mass. } 
Ashley v. Sire 5 13 Oh. Cir. 
| oae™ Bell vy. Redd, 183/Ga. 5, 65 SE 
: Ala—Campbell v. 


Cal—Weod v. Mandrilla, 167 


Mo.—Burnam vy. 


|} does not convey after-acquired prop-/| mate is intended to be given rather 
but merely 
tradictory descriptions of the same! grantee any estate in the 


| than a precise measurement; that the 
parties are trying to provide that 
their main intention as to the grant 
shall not be defeated by a precise 
description in some particular where- 
in precision is not then possible to 
them. When the word appears in 
a. deseription,. as in that under con- 
sideration, it is notice to all that, 
to carry out the intention of the 
parties, an elasticity may be given 
to the call in regard to which the 
parties have not considered it ad- 
visable to be exact. In the con- 
| struction of such a description the 
main intention of the parties should 
be sought, and if the intention can 
be discovered, and it is not in con- 
. 67 fiict with the express language of 
the description, such construction, 
Within reasonable limits, should be 
given to the estimated measurement 
as will carry out the intention of 
the parties.” Co-operative Bldg. 
Bank v. Hawkins, 30 R. I 171, 186, 


7 
| [b] “Adjacent."—In construing a 


in the 
land 


confirms 


Besse- | 
Woolley, 32 


Cc 


Gilbert, 57 
Cal. 
Seeley, 18 Conn. 
Leonard, 1 Mass. 
Benson, 2$ Mich. 
Banks, 45 Mo. 


deed describing the property con- 
veyed as follows: “All those certain 
| pieces of marsh land situate and be- 
}ing imside of the creek adjacent to 
| the upland, leading out of S. Fair- 
weather's Iake into the main channel 


N. H—Breck v. Young, 11 N. H. | of the Kennebeccasis river, and ad- 


joining the said James Dann’s marsh, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


i 


§§ 261-262] 


indicated by the context,?® or in the light of the cir- 
cumstances surrounding the execution of the deed,*® 
or where a different meaning has been given by 
convention, in which ease a construction in accord- 


ance therewith should be given.*! 
{§ 262] (2) More or Less. 


used.*? 


ete.,”’ the court held that there was 
no difference between the meaning 
of the terms “adjacent” and “ad- 
joining’ as used in the deed. See 
Doe v. Pitt, 6 N. B. 385. 

{e] “Adjoining,” (1) as used in a 
conveyance describing property as 
“adjoining” the ocean, was construed 
as meaning that the property con- 
veyed is in actual contact with the 
ocean. Yard v. Ocean Beach Assoc., 
49 N. J. Eq. 306, 24.A 729. (2) “Ad- 
joining” in a boundary description 
“adjoining to the Egg Harbor Inlet” 
has been held to mean touching. Mc- 
Cullough v. Absecom Beach Land, 
ete. Co., 48 N. J. Eq. 170, 21 A 481. 
See Massey v. Belisle, 24 N. C. 170, 
182 ¢where, upon a trial as to the 
boundary of a town lot, where the 
deed under which one of the parties 
claimed contained two descriptions, 
one saying that it adjoined a cer- 
tain other lot, and another giving a 
different description, it was held not 
to be error to leave it to the jury 
to decide whether the description us- 
ing the word “adjoining” might not 
have meant near, as the word is 


sometimes used in common  par- 
lance). 

{d] “A messuage” does not in- 
elude a public burial ground, al- 


though not excepted by deed. South- 
ampton v. Post, 4 NYS 75 [aff 132 
N. Y. 596 mem, 30 NE 1151 mem]. 
[fe] “Due north” and “due south” 
have been construed to mean north 
and south by magnet and not by 
meridian, where their meaning is not 
eontrolled by other words in the in- 


strument. Archibald v. Morrison, 7 
Nii Si5272, 
{f] “Intersection” may be used in 


sense of “dividing line.’””. Weston v. 
Smythe, 10 Ont. L. 1, 5 OntWR 537. 

{g] “Lands adjoining.» ——Where a 
deed conveyed a hotel “and the lands 
adjoining it, being two or three 
acres more or less,”’ it was held that 
the words “lands adjoining” are 
synonymous with ‘“messuage” or 
“curtilage,” and hence the descrip- 
tion in the deed did not convey an 
island located in a river back of the 
land on which the hotel stood. Mil- 
ler v. Mann, 55 Vt. 475, 479. 

{h] “Out buildings thereon” are 
construed: as including a_ barn. 
Woodman v. Smith, 53 Me. 79. 

{i] “So called” as used in a deed 

means what the public generally says 
about the premises. Madden v. 
Tucker, 46 Me. 367. 
Jones v. Pashby, 48 Mich. 634, 
12 NW 884. See also Romie v. Casa- 
nova, 45 Cal. 131; Hext v. Jarrell, 34 
S° GC B32: 

40. Wakeman v. Glover, 75 Conn. 
23, 52 A 622. 


41. Cal.—Morrison y. Wilson, 30 
Cal, 344. 
Ky.—Dotson v. Fletcher, 171 Ky. 


589, 188 SW 642; 
Hard. 139. 

Mo.—Grandey v. Casey, 93 Mo. 595, 
6 SW 376 


Craig v. Doran, 


R. 1—Dexter Lime-Rock Co. v. 
Dexter, 6 R. I. 353. 
Vt. —Pingrey v. Watkins, 15 Vt. 


{18 C. J.—10] 


The words ‘‘more or 
less,’’? when employed in a deed with reference to 
the description of the property conveyed, must be 
construed with reference to the particular cireum- 
stances under, and in relation to, which they are 
Such words are ordinarily employed in the 
sense of ‘‘about,’’*8 and indicate a sale in gross,** 
but they are not conclusive that the purchaser takes 
the risk as to the quantity of land conveyed.*5 
They do not have reference to the state of the 


DEEDS 


land within the 


seription.®+ 


eral, 
479. 

[a] The word “forty” as used in 
description of lands is construed in 
Florida as meaning the north or 
south half of a half of a quarter 
Section. Lente vy. Clarke, 22 Fla. 515, 
1S 149. 

42. Bromberg v. Yukers, 108 Ala. 
577, 19 S 49; Wherritt v. Durbin, 3 
Ky. Op. 619. 

As affecting right to abatement 
from purchase price in case of de- 
ficiency in quantity of land sold see 
Wwe and Purchaser [39 Cye 

Effect upon rights of purchaser in 
case of mistake see Vendor and Pur- 
ehaser [39 Cye 1251]. 

43. Carling vy. Wilson, 177 Ala. 85, 
58 S 417. 

[a] The words “containing by es- 
timate” a certain number of acres 
have been held equivalent aed 
words “more or less.” May 
Westen, 46 Tex. Civ. A. 327, 102. sw 

44. Rathke v. Tyler, 136 Iowa 284, 
111 NW 435; Wherritt v. Durbin, 3 
Ky. Op. 619. 

Sales in gross and by acre dis- 

Shed see Vendor and Purchaser 
[39 Cye 1311]. 

45. Moore v. Harmon, 142 Ind. 
555, 41 NE 599; Rathke v. Tyler, 
136 Iowa 284, 111 NW 435; Griffith 
v. Conway, 2 Ky. Op. 330; Pickens 
v. Pickens, 72 W. Va. 50, 77 SE 365. 


prwe: Williamson v. Hall, 62 Mo. 
47. Ga.—R. O. Campbell Coal Co. 


v. Baker, 142 Ga. 434, 83 SE 105. See 
Deal v. Finch, 140 Ga. 289, 78 SE 
1005 (holding that, where a vendee 
bought land under a deed describing 
it as containing one hundred acres 
more or less, and discovered that it 
contained less than one hundred 
acres, and, contending that she 
bought by the acre, had a surveyor 
mark out of the vendor's tract a 
sufficient number of acres to make 
up the difference, without notice to 
the vendor, and no possession in the 
| vendee followed, and acquiescence by 
the vendor was not shown, a grantee 
of the vendee under the same de- 
scription gave no title to the second 
vendee to the additional land). 

Ky.—Poague v. Allen, 3 J. J. 
Marsh. 421. 

Mo.—McCune vy. Hull, 24 Mo. 570. 

N. Y.—Brady v. Hennion, 21 N. Y 
Super. 528. 

Tex.—Regan v. Hatch, 91 Tex. 616, 
45 SW 386. 

' 48. McElroy vy. McElroy, 142 Ga. 
37, 82 SB 442; Gary Land Co. v. 
Griesel, 179 Ind. 204, 100 NE 673; 
Holden v. Crolly, 153 App. Div. 254, 
138 NYS 23 {rearg den 154 App. Div. 
904 mem, 138 NYS 1121 mem]. 

49. Rathke v. Tyler, 136 Iowa 284, 
111 NW 435; Oakes v. De Lancy, 133 
N. Y. 227, 30 NE 974, 28 AmSR 


628. 
50. Hyde v. Phillips, 61 Wash. 
314, 112 P 257. 
51. . S—Stebbins v. Eddy, 22 F. 
Cas. No. 13.342, 4 Mason 414. 
Ala.—Southern Iron, ete., Co. 


aA 
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title,*° and cannot operate to enlarge the boundaries 
mentioned in the deed,*? but indicate that all the 


boundaries defined by the deed is 


ineluded.*8 In connection with a quantitative recital 
in a deed, they are to be construed as indicating that 
the quantity of land mentioned is approximately the 
quantity within the metes and bounds *® or subdi- 
vision, name, number, or lot ®° by which the tract 
of land conveyed is designated, and the recital of 
quantity is regarded as a matter of additional de- 
Where the expression is employed, the 
parties will, in the absence of other evidence, be 
regarded as taking the risk as to quantity, unless 
the discrepancy is unreasonably great,°? but in gen- 
in ease of a large discrepancy between the 


Stowers, 189 Ala. 314, 66 S 677. 
Ark.—Scott v. Dunkle. Box, ete., 
, 106 Ark. 83, 152 SW 1025; Har- 
rell v. Hill, 19 Ark. 102, 68 AmD 202. 
Kan.—Armstrong vy. Brownfield, 32 
Kan. 116, 4 P 185. 
Md.—Hall v. Mayhew, 15 Md. 551. 
ga ae ee v. Dean, 23 Minn. 
Mo.—Foster v. Byrd, 119 Mo. A. 
168, 96 SW 224; Hendricks vy. Vivion, 
118 Mo. A. 417, 94 SW 318. 
N. J.—Melick y. Dayton, 34 N. J. 
a. 245; Weart v. Rose, 16 N. J. Eq. 
N. Y.—Marvin v. Bennett, 26 Wend. 
169; Mann vy. Pearson, 2 Johns. 37; 
Jackson v. Defendorf, 1 Cai. 493. 
foes eolebule v. Stout, 20 Oh. 
Pa.—Glen .v. Glen, 4 Serge. & R. 
488. See Galbraith v.. Galbraith, 6 
Watts 112 (where the use of the 
words in a proceeding for appraise- 
ment by jury in petition was con- 
sidered). 
S. C.—Erskine v. Wilson, 41 S. C. 
198, 19 SE 489; Kennedy v. Boykin, 
35 S.C 61, 14 SE 809, 28 AmSR 838; 
Jones v. Bauskett, 29...S.2€. iG 68: 
ari v. Briggs, 9 S. C. L. 98, 12 AmD 
Tex.—Troy v. Ellis, 60 Tex. 630; 
yeep v. Brown, 2 Tex. Unrep. Cas. 


See Beall v. Berkhalter, 26 Ga. 564 
(where the effect of a deficiency upon 
a covenant of warranty is consid- 
ered). 

{a] Thus, under a deed for one 
hundred acres more or less, the gran- 
tee might take title to two hundred 
and fifty-three and ninety-three one 
hundredths acres if the description 
was otherwise sufficient for that pur- 
pose. Scott v. Dunkle Box, etc., Co., 
106 Ark. 83, 152 SW. 1025. 

{b] Effect of words “more or less” 
on recital of quantity.—The use of 
such words in the description of 
quantity import: (1) That quantity 
does not enter into the essence of 
the contract. Tyson v. Hardesty, 29 
Md. 305. (2) That the statement as 
to quantity is qualified thereby. Hurt 
vy. Stall, 3 Md. Ch. 24. (3) That the 
recital of quantity is not conclusive 
in such case. Hodges v. Kowing, 58 
Conn. 12, 18 A 979, % LRA 87; Pierce 
v. Faunce, 37 Me. 63. 

52. U. S—Stebbins v. Eddy, 22 F. 
Cas. No. 13,342, 4 Mason 414; Thomas 
y. Perry, 23 F. Cas. No. 13,908, Pet. 
6 'Cy 49. 

Ala.—Frederick v. Youngblood, 19 
Ala. 680, 54 AmD 209; Dozier v. Duf- 
fee, 1 Ala. 320. 

Ga.—Wylly vy. Gazan, 69 Ga. 506. 

Ind.—Moore v. Harmon, 142 Ind. 
555, 41 NE 599; Tyler v. Anderson, 
106 Ind. 185, 6 NE 600. 

Iowa.—Rathke v. Tyler, 136 Iowa 
284, 111 NW 435; Hosleton y. Dick- 
inson, 51 Iowa 244, 1 NW 550. 

Ky.—Pollock v. Wilson, 3 Dana 25; 
Williford v. Bentley, 5 J. J. Marsh. 
181; McCoun v. Delaney, 3 Bibb. 46, 6 
AmD 635; Young v. Craig, 2 Bibb. 
ae; Morehead v. Whitmer, 1 Ky. Op. 
433, 
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actual quantity and that estimated, equity will af- 
ford relief=* In the case of a sale by the acre, 
however, the words ‘‘more or less’’ are usually con- 
strued as intended to cover merely slight and un- 
important inaceuracies.=* The words in question are 
often introduced into a description practically with- 
out effeci,>> as where a particular distance ‘‘more | 
or less’? is stated in a description and there is | 
nothing in any part of the deed or in the surround- 
ing cireumstances to control it.5® And further, their 
ordinary meaning may be controlled by express 


statements in the deed.5’ 
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certainable, will 


} ment should be 
| intent.s° 


instrument 


' 


Me—Libby v. Dickey, 85 Me. 362,) own larger tract, would be equivalent |} 


27 A 253; Pierce v. Faunce, 37 Me./to 85 feet absolutely. 
| ‘more. or. less’ 


63. 
Md.—Jerkins v. Bolgiano, 53 Md. 
407; Tyson v. Hardesty, 29 Md. 305; 
Slothower v. Gordon, 
Vv. Mayhew, 15 Md. 551; 
v. Hatton, 4 Md. Ch. 95; 
Stull, 3 Md. Ch.. 24. 
Mass.—Noble v. 
231; Blaney v. Rice, 
AmD 204. 
Miss—Early v. Long, 
285, 42 S 348; Phipps v. 


Hurt v. 


20 Pick. 62, 32 
83 Miss. 


23 Md. 1; Hall); 
Smallwood | 


Googins, 98 Mass. | 


Tarpley, 24) 


| acreage exceeds one 


Miss. 597. 
Mo.—Hendricks v. Vivion, 118 Mo. 
A. Pe $4 SW 318. : 
J.—Clark v. Carpenter, 19 N. J.) 
Be "328 
N. C—MecArthur v. 
N.C. 405. 


Pas —McCullough Vv. Manning, 


Pa. 43,°18 A 1080; Bichelberger Vv.) 


Barnitz, 1 Yeates 307. 


But the words 
may. be considered 
equivalent to a suggestion, that | 
either there is some monument, abut | 
tal or line there, or as an imtimation | 
that one is intended to be pla 
there, to stand as the line intended, | 
in place of the absolute admeasure-_ 


ment”). 
Lieber, 66 Ind.) 


57. Robertson 
A. 152, 105 NE 66. 

{a] For instance, a deed which 
conveys several parcels described by 
metes and bounds, and which states | 
that each parcel contains by estima- 
tion a specified number of acres, and) 


Vv. 


which then declares that the total | 


hundred and) 


Morris, S4 fifty-six atres ‘more or less) and that | title. 


the grantor dees not “warrant that 
and fifty-six acres, conveys at least) 


jone hundred and fifty-six acres, and| 


eed | AL) ll SW 4. 
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[§ 263] 2 Quantity of Interest Conveyed—a. 
In General. In determining the quantity of interest 
pease by a deed, the intent of the parties, if as- 


prevail’S Where a part interest in 


property is conveyed, the intention of the parties 
should, if possible, be ascertained and given effect? 
Se where an intent to convey the entire interest of 
the grantor is clear from the whole deed, the instra- 


so construed as to effeetuate sueh 


Agaim, in such eases the rules apply that 
where the description is of a doubtful character the 
should . be 


construed against the 
deed executed by the attorney pur 
| ported to convey only what the prin- 
| cipal inherited from his. father, it 
conveyed only that interest, and not 
all the principal’s interest in the 
land.  Veateh we Gilmer (Tex Civ, 
(2) An tastrument 
authorizing a person to take posses- 
sion of any Iands that the signers 
j}might own in the state as heirs of 
, another and sell any lands in which 
| they might have an interest, and, In 
| consideration ef such services, eon- 
| veying to such an attorney one half 
of all lands in whieh they may have 
}an interest In the state, conveyed to 
the atterney a one-half interest: in 
all of the grantor’s lands in the state, 
from whatever source they deraigned 
Merrill v. Bradley, 52 ‘Tex. Civ. 


}A. 52%, 121 SW 561 (eert questions 


132/ the total area exceeds one hundred | answered 102 Tex. 481, 119 SW 297}. 


(3) Where a 


rson having an un- 
divided one-half 


interest in land In- 


Tex.—Rich v. Ferguson, 45 Tex. | the grantor is liable for a shortage, | tends to convey the same, her deed 
396; Watson v. Cline, (Civ. A.) 42 SW) at gta v. Lieber, 56 Ind. A. 152,/ will pass title thereto, although by 


1037. 
Va—Russell v. Keeran, 8 


igh 5s. 
(35 Va.) 9; Jollife v. Hite, 1 Cal (5 |. 268, 30. NE 96. 


Va.) 301, 1 AmD 519. 


W. Va—aAnderson  v. Snyder, 21) 
W.. Vavi 632. 

Ont.—Follis v. Porter, 11 Grant Ch. 
(UG. CG.) 442. 


{a] These words do not 
to a variation of: (1) One Bit lee 
v. Hester, 20 Ga. 588; Bigham v./| 
Madison, 103 Tenn. 358, 52 SW 1074, 
47 LRA 267. (2) One quarter. Smith 
v. Fly, 24 Tex. 345, 76 AmD 109. (3) 
One fifth. Gentry v. Hamilton, 38 
N.C. 376. 

53. Ark.—Harrell v. Hill, 19 Ark. 
102, 68 AmD 202. 


eI 


) 
Seae'4 


Lee | v. 


10 parse 66. 


ngalis v. Newhall, 139 Mass. | 
Where an intention is clearly 
to convey a particular in- 
terest, toe much Stress should not be! 
laid upon rticular words or ex- 
pressions which but for this ome 
import a different purpose. Hs 
38. Newhall, 189 Mass. 268, 80 


{b] A deed of release does not 


{a] 


convey to the grantee the entire) 


property in a house and lot, but 
only releases that interest therein 
which the grantor might otherwise 
have claimed under a deed of 
j} same date from the grantee to him. 


Ky.—Boggs v. Bush, 187 Ky. 95,| McLin v. Richmond, 114 Va. 244, 76 


122 SW 220; 
Dana 258. 

Me.— Libby 
27 A 253. 

N. J.—Couse v. Boyles, 4 N. J. Ea. 
212, 38 AmD 514. 

N. Y—Paine v. Upton, $7 N. Y. 327, 
41 AmR 371; Belknap v. Sealey, 14 
N. Y. 143. 67 AmD 120. 
bay C.—Gentry v. Hamilton, 38 N. © 

Tex—wWhe:2eler v. Boyd, 69 Tex. 
293, 6 SW 614; Franco-Texas Land 
Co. v. 
20 SW 953. 

W. Va.—Pratt v. Bowman, 387 
W. Va. 715, 17 SE 210; Crislip v. 
Cain, 19 W. Va. 438. 

54. Rathke v. Tyler, 136 Iowa 284, 
111 NW 435; Hoffman vy. Johnson, 
1 Bland (Md.) 103; Koch v. Bird, 174 


v. Dickey, $5 Me. 362, | Ark. 


Simpson, 1 Tex. Civ. A. 600, ! 


Harrison v. Talbot, 2 SE 301, 


Ark—Cocks v. Simmons, 55 


104, 17 SW 594, 29 
28. 


Cal—Adams v. Hopkins, 144 Cal. 
19, 77 P Fi2; Sepulveda v. Sepul- 
veda, 77 Cal. 605, 20 P 145. 

Ili—Dean v. Shreve, 155 Ill 650, 


40 NE 294. 

Ky.—Bagby v. Bagby, 151 Ky. 558, 
152 on 537. 

La.—Sabatier vw. Bowie Lumber 
Co., 129 La. 658, 56 S 628. 

Mass.—Whitman v. Whitman, 7 
Metc. 268. 
aaa per gg ele App, 67 Pa 
ids. 

Tex.—Merrill v. Bradley, 52 Tex. 
Civ. A. 527, 121 SW 561 [cert ques. 
tions” answered 102 Tex. 481, 119 
SW 297]; Veatch v. Gilmer, (civ. A.) 


59. 


Mich. 594, 601, 140 NW 919 [eit Cye] | 111 SW_ 746 


(where the court was equally divided 
on a shortage of five and one half 


acres in one hundred and ten); Trip-| 


lett v. Allen, 26 Gratt. (67 Va.) 721, 
21 AmR 320; Quesnel v. Woodlief, 2 


Hen. & M. (12 Va.) 173 note. 

55. Blaney v. Rice, 20 Pick. 
(Mass.) 62, 32 AmD 204. 

56. Blaney v. Rite, 20 Pick. 


(Mass.) 62, 64, 32 AmD 204 (where 
the court said: “The words of de- 
scription, ‘85 feet more or less,” if 
there were nothing in other parts of 
the deed, or the subject to which it 
applies, to control or explain them, 
especially where the grant is of a 
Parcel measured out of the grantor’s 


Va —Putney Shoe Co. v. Richmond, 


ete. R. Co. 116 Va. 211, $2° SE $3; 
McLin v. Richmond, li4 Va. 244 6 | 
SE 301. 


See Cochrane v. Harris, 118 Md. 
295, S4 A 499 (holding that the words 
of a deed “for and in: consideration 
of ... the receipt whereof in our 
respective distributive shares we do 
hereby acknowledge,” 
that each grantor acknowledges re- 
eeipt of his share of the recited con- 
sideration). 

[a] Tlustrations.—(1) Although 
a power of attorney authorized the 
attorney to convey all of his prin- 
cipals interest in land, where the 


NE) 


the | 


AmSR | 


merely mean | 


' result of a mistake of the draftsman 
it is @escribed as a half of an un- 


| divided half, or an epee uarter 
| interest, by vw. Bagby. Yb Ky: 
| 588, 152 SW sm Minera! an act 


of sale conv a the undivided one- 
| sixth of certain land followed by the 
| recital thatsthe vendor “sells all his 
| rights, title, and interest in the same, 
being the one undivided one-sixth of 
| said property,” it was held that the 
entire tract Was not conveyed. Saba- 
tier wv. Bowie Lumber Coa, 129 La 


658, BE S G28. 
Wildman, 


) 6&2 .U. S—Dicksen ow 

IS$ Fed. 898, 105 CCA G18, 

Ga—Johnson vy. Girtman, 115 Ga. 

| 794 42 SE 96. See Hansen vo Owens, 
| 132 Ga. 648, 64 SE S00 (holding that a 
deed from persons described as heirs 
at law of a decedent did not on its 
face indicate a cenveyance of a frac- 
| tional part of the lot, or less than the 
whole). 

Tih—Reobeson vy. Cochran, 255 Til. 
355, 99 NE 649. 

_Ky—Pennington vy. Cumberland 
et Land Co. 180 Ky. 576, 150 SW 


La. Sabatier Vv. Bowie Lumber Co., 
129 La. 638, 56 28. 
a raft vw Germany, 34 Miss. 


N, J—New Jersey Zine Co, v. Bos- 


ton Franktinite Co, 15 N. J. s 418, 
N. Y¥—-Veit wo Dill, TS Hun 171, 38 
NYS 937. 
Philippine—Cruz v. Jeagquin 2 
Pees 5as, 
_ SS. C—Moody v. Tedder, 16 S.C 
Qdi, 
Tex.—Michon wv. Ayalla, $4 Tex. 


685, 19 SW STS; Holman w Houston 
; OR Co, (Civ A). 174 SW 886; 
bree v. Stipe, (Civ. AD 45 SW 
Va—Preston v. Heiskell, $2 Gratt. 
| (73 Va.) 48. 
W. Va—Freudenderger Oi Gov. 
os 90 SBE $15, 
g—Knapping vw Tomlinson, 18 
Wait Rep, 684. 
{a Falsa demonstratio—If an 
| intention to convey the entire inter- 
est is clear, words in the nature S 
falsa demonstratio may be rejec 
Preston v. Heiskell, $2 Grath (7 
ra, < 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 263-266] 


grantor ;°! that a general clause which is clear is not 
limited by subsequent words,"* or by subsequent ret'- 
erence to other deeds;* and that a particular recital 
which is clear and explicit will not be enlarged by 
subsequent general words.°* A clearly expressed in- 
tent, however, to make an exception or reservation 
in a deed will be given effeet,®° although if there 
is any uncertainty or ambiguity in the language 
used the grantee should have the benefit of the doubt 


or the ambiguity."® 
[§ 264] b. 


61. Conn.—Hoyt vy. Ketcham, 54 
Conn, 60, 5 A 606. 

Mad.—Zittle v. Weller, 68 Md, 190; 
Stockett v. Goodman, 47 Md. 54. 

Mass.—Moran v. Somes, 154 Mass, 
200, 28 NE 

Tenn,—Sequatchie Land. Co, v. 
Sewanee Coal, ete, Co., 137 Tenn, 
313,198 SW 106, 107 [cit Cyc]. 

Tex.—Merriman.v. Blalack, 56 Tex, 
Civ. A. 594, 121. SW 552; McBride v. 
Burns, (Civ. A.) 88 SW 394. 

But see Bradley v. Crane, 201 N.Y. 
14, 25, 94 NE 3859 (where the court 
said: | “We must construe the lan- 
guage of the instrument, which 
transfers the property for public use, 
in lieu of condemnation proceedings, 
strongly and strictly in favor of the 
landowners. The law will not, by 
construction, effect through the in- 
strument a grant of a greater inter- 
est or estate than was essential to 
the public use for which the grant 
was sought. No implication is per- 
missible that the instrument granted 
an estate greater than was abso- 
lutely necessary to satisfy its lan- 
guage and object’). 

[a] Conveyance of an undivided 
half interest in land by one owning 
an undivided quarter interest has 
been construed as conveying all the 
grantor’s interest and not an undl- 
vided half of the quarter interest, 
as the greater includes the less, and 
the undivided half. necessarily in- 
cludes the undivided quarter,  Jor- 
dan v. Fay, 98.Cal, 264,38 P 95. 

Construction against grantor gen- 
erally see supra § 219. 

62. Costello v. Graham, 9 Ariz, 
257, 80 P 886;. McLennan v. McDon- 
nell, 78 Cal. 278, 20 P 566; Sequatchie 
Land Co, y. Sawanee Coal, ete., Co., 
137, Tenn, 313, 193 SW 106; Holman 


v. Houston Oil Co., (Tex, Civ, A.) 
174, SW. 886. 
{a] Mllustration—Where a deed 


purports to convey all the grantor’s 
interest in certain property, a state- 
ment that that interest is an un- 
divided one-half interest does not 
limit the conveyanee to a half in- 
terest only, but it conveys all the 
title possessed by the grantor, Cos- 
tello v. Graham, 9 Ariz. 257, 80 P 
836; Sequatchie Land Co. v. Sewanee 
Coal,. ete., Co.,1387 Tenn, 313, 193 
SW 106. 

63. Moran v. Somes, 154 Mass. 
200, 28 NE 152; Schaffer vy. Heiden- 
Beamgys 43 Tex. Civ. A. 366, 96 SW 
Ri 


64. Hayes v. Wetherbee, 60 Cal. 
396; Jackson v. Stevens, 16 Johns. 
(Nis). Los Mullineux v. Ellison, 8 
L. T. Rep. N.S. 236, 


65. pole ait vy. Lahart, 102 
Towa 746, 71 NW 355. 
Ky.—Vallandingham vy. Taylor, 64 


SW 725, 28 KyL 1059, 

Mich,—Patrick v, Kalamazoo Y. M, 
ine rd + Mich. 185, 79 NW 208. 

N. Y.—India Wharf Brewing He 
v. Brooklyn Wharf, etc., Co,, 59 A a 


Div. 83, 69 NYS 274 {app dism 

We as 167, 65 NE 9851, 

Penn Kirk v. Burkholtz, 3. Tenn. 
Ont.—Hebner v. Williamson, 44 

U...C. Q. B,. 698, 


Greater Title or Interest than 
Owned. Where a deed purports to convey the en- 
tire title, but the grantor is not the owner thereof, 
it will pass such interest as he possesses.°? 
deed for more land than the grantor owns operates 


152. w | 


DEEDS 


veys all of his 


part. interest.” 
in 


So a 


[§ 266] 
[a] An intention not to pass a 
reversion may be gathered by im- 
plication. Mullineux y, Wllison, 8 

T. Rep. N. S. 286. 

66. Winslow v, Patten, 84 Me, 26; 
Blackman v. Striker, 142 N,. Y. 556, 
387 NE 484; MeBride v., Burns, (Tex, 
Civ. A.) 88 SW 894, Pearson v. Mul- 
holland, 17 Ont. 502, 

67. McCandless _ v. Castle, 19 
Hawail 515; Vanhoose vy, Fairchild, 
145 Ky. 700, 141 SW 76; In 4 
Badrmeahestt 97 Md, 86, b4 A 68 
Herndon v. Reed, 82 Tex. 647, 18 SW 
665. See Rice v. Chicago, 67 Ill. A. 
558 (holding an absolute conveyance 
to pass title subject to a judgment 
for compensation in condemnation 
proceedings). 


fa] Tllustrations.—(1) An equit- 
able estate acquired by a principal 
through a purchase by his agent, 


with money of the principal, title 
haying been taken in the name of the 


agent, Milner v. Rucker, 112 Ala, 
860, (2) An intermediate estate, in- 
terests in remainder not being af- 
fected. Thompson vy. Simpson, 128 
IN: )\ Xe 28. NE 627; Sinclair vy, 
Jackson, 8 Cow, (N. Y.) 648. (8) A 


life estate by the curtesy, a eeeita 
wife being joined, whose baptismal 
name and middle initial were the 
same as those of the deceased wife, 


and the grantees purchasing for 
value and in good faith. Thompson 
v. Simpson, supra. (4) An undi- 


vided half interest, and life estate 
in the other half, the grantor having 
power to convey the latter half in 
fee as executrix, but attempting to 
convey in her own right as sole 
owner. Holder v. American Iny., ete,, 
Co., 94 Ga, 640, 21 SEH 897. (6) The 
entire estate where it was derived by 
a deed on condition not to sell dur- 
ing the grantor’s natural life, and 
if the grantee should die first, the 
land should be left to his wite and 
children. The grantor died first, 
after several deeds by the grantee 
which were held to convey good title, 
MeWilliams vy. Nisly, 2 Serge, & R. 
(Pa.) 507, 7 AmD 664, (6) So where 
land was located under a military 
land warrant (Act of Congr. May 6, 


1812), the patent to Which had not 
been issued to the locator, Stephen- 
son v. Wilson, 87 Wis. 482. (7) Ina 


similar ease the evidence was held 
sufficient to show. that the patent 
was in fact issued before the deed 
was delivered, although dated sub- 
sequently to execution, Whitman 
v. Heneberry, 78 Ill. 109... (8) A de- 
terminable fee, the grantee being 
subject to the determination in the 
grantor’s stead. Grout v. Townsend, 
2 Den. (N. Y.) 886. (9) A_ portion 
of the land described, the grantor 
having been ousted from the residue, 
Goodman v. Newell, 18 Conn, 175, 
38 AmD 878. (10) Molety in com- 
mon or coparcenary, title passing 
only to the grantor’s undivided part 
within the, ponnearte# named. White 
v, Sayre, 2. Oh, 

[b] Tortious Seber ante operating 
by wrong.—At common law, the for- 
ora delivery of seizin in the case 
of a feoffment might have what was 
ealled a tortious operation and con- 
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to convey so much as he can lawfully convey." 
[§ 265] ¢, All Interest. Where the grantor con- 


interest without qualification, his 


entire right is transferred, sinee the word ‘‘in- 
terest’? is regarded as the broadest term applicable 
to claims. in “and upon real property.”° 
fact that the grantor makes use of the expression 
‘fall interest’? in deseribing property conveyed does 
not indicate that he has previously disposed of a 


The mere 


Again where the grantor conveys 


all his ‘‘right, tithe and interest’’ and he holds title 
trust for certain 
strued as conveying only his actual interest and not 
his interest as indicated by the records.”? 

d. All of Property of Grantor. 


heirs, the deed will be con- 


The 


vey a larger estate than the feoffer 
possessed, If a tenant had only an 
estato for life or years, and con- 
veyed by feoffment to a stranger a 
greater estate, as a fee simple, the 
feoffment operated by wrong, and the 
feoffee, in consequence of the seizin 
delivered to him, took the whole 
estate limited by the feoffment, Con- 
sequently the effect of such a torti- 


ous feoffment was to convey to the 
feoffee the estate in remainder or 
reversion. On account of this 


wrongful operation of 
it was regarded as a 
the part of the particular 
him in remainder or reversion, 
was thereupon entitled by entry to 
destroy the tortious estate created, 
unless his right of entry had been 
tolled by descent cast, that is, unless 
the tortious feoffee had died while 
seized and his heir had succeeded 
by inheritance, Tt! this was the case, 
the person rightfully entitled was 
put to his action. Even if the torti- 
ous feotf{ment conveyed less than a 
fee, it was still sufficient to divest 
the whole estate out of the rightful 
owner, but in such a case the right- 
ful claimant might await the death 
of the tenant before making entry, 
An alienation by a form of convey- 
ance which operated under the stat- 
ute of uses did not work a forfeiture 
of the tenant’s estate, but that effect 
attended an alienation by fine or re- 
covery, The tortious operation of 
feoffment was prevented in Mngland 
by 8 and 9 Vict. ¢ 106, and convey- 
ances by fine and recovery have been 
abolished. Coke Litt, 251a, 880b, and 
Butler note; 2 Blackstone Comm. p 
274; Willlams Real Prop. (6th Am 
ed) p 145; Challis Real Prop. pp 110, 
828; 1 Washburn Real Prop. p 91; 
Stevens v. Winship, 1 Pick. (Mass.) 
818, 11 AmD 178; Jackson v. Man- 
clus, 2 Wend. (N. Y.) 357. 


the feof{ment, 
forfeiture on 
tenant to 
who 


68. Buchanan v. Crucible Steel 
Casting, ete, Co., 56 KyL 178, 12 Ky. 
Op. 206, 

69. Dickson vy, Wildman, 1838 Fed. 
898, 105 CCA 618 [aft 175 Fed. 580]; 
Randolph v. Read, 129 Ark, 485, 196 


Sw 138; Snyder v. Grandstatf, 96 
Va, 478, 81 SID 647, 70 AmSR 863. 
See Paige yv. Cherry, 17 Oh. Cir. Ct. 
579, 9 Oh, Cir, Dec, 864 (holding that 
a deed providing that “whateyer in- 
terest remains to the state in the bed 
of the canal, is hereby relinquished 
and transferred to the eity of To- 
ledo” conveys the whole canal, and 
not merely so much as lies between 
high water mark between the banks 
of the canal), 

fa A conveyance of all the inter- 
est and title of the grantor may 
cover a greater interest than he in 
fact supposed that he owned. 
Thomas v. Chicajro, 55 Ill, 408; Wat- 
son v. Priest, 9 Mo, A. 2638. Compare 
Anderson v. Nesbit, 2 Rawle (Pa.) 
114 (where the rule was applied in 
case of ignorance of grantee), 

70. Dickson v. Wildman, 183 Fed. 
898, 105 CCA 618 [aff 175 Fed, pea. 

71. Medcalf v. Hensley, 168 ys 
198, 164 SW 788, 

72. Rogers y. Chase, 89 Iowa 468, 
56 NW. 587, 
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question as to what property passes by a deed may 
be controlled by a general clause conveying all of 
the grantor’s property;’* and conversely an inten- 
tion that a general clause shall not operate to im- 
clude all property of the grantor may be gathered 
from other words or clauses in the description.‘ 
The construction of a description with such a clause 
therein is dependent upon the intention of the par- 


ties, and where it appears from 


that it was the manifest intention to convey all of 
the property of the grantor, a construction consist- 
ent therewith will be given.” In construing a clause 
of this character the rule applies that the language 
is to be construed against the grantor." 

After-Acquired Title or Property. 
Where the language is clear and unambiguous and 


[§ 267] e. 


[a] A deed by a trustee of the 
entire interest of the cestui que trust 
has been construed as conveying only 
the absolute interest and not a _con- 


tingent interest. Hamilton vy. Cros- 
by, 32 Conn. 342. ; 
73. Costello v. Graham, 9 Ariz. 


257, 80 P 336; Clifton Heights Land 


Co. v. Randell, 82 Iowa 89, 47 NW 
905. 

74. Mo.—Clamorgan y. Lane, 9 
Mo. 4 


46. 
N. Y.—Vedder v. Saxton, 46 Barb. 


188. 
$a C.—Williams v. Avent, 40 N. C. 

Tex.—West v. Herman, 47 Tex. Civ. 
A. 131, 104 SW 428. 

Eng.—Williams v. Pinckney, 67 L. 
J. Ch. 34. 

Compare De Leonis v. Walsh, 145 
Cal, 199, 78 P 6387 (holding, where 
plaintiff conveyed one half of her in- 
terest in an estate, the deed reciting 
an intention to convey such interest 
in the portion of the estate as should 
finally be distributed and allotted to 
plaintiff, and in an accompanying 
contract the grantee agreed to use 
his best endeavors to secure a proper 
monthly allowance to be made to 
plaintiff out of the estate for her 
support during the administration 
thereof, that such allowance was 
not within the description of the 


deed). 

[a] The recitals and general scope 
of a conveyance may operate as a 
restriction upon a general clause 
purporting to convey all of an estate, 


wehatns v. Pinckney, 67 L. J. Ch. 


4. 
75. U. S.—Philadelphia, ete, R. 
<a v. Trimble, 10 Wall. 367, 19 L, ed. 
48. 
oe en v. Hobson, 22 Me. 
321. 
N. Y.—Baird v. Campbell, 67 App. 
Div. 104, 78 NYS 617 [aff 177 N. Y. 
539 mem, 69 NE 1120 mem]. 
Tex.—Merrill v. Bradley, 102 Tex. 
481, 119 SW 297; Merriman _ vy. 
eaalabks 56 Tex. Civ. A, 594, 121 SW 


Va.—Mundy v. Vawter, 8 Gratt. (44 
Va.) 518. 

{a] Particularly described prop- 
erty.—A conveyance of all the real 
estate in a certain county may pass 
real estate not included in the de- 
scription of particular tracts. Borch- 
ard v. Eastwood, 6 Cal. Unrep. Cas. 
736, 65 P 1047; Marr v. Hobson, 22 
Me. 321. 

[b] Property held to pass: (1) 
Land which the grantor had previ- 
ously attempted to convey by an 
invalid deed. Hamilton v. Doolittle, 
37 Ill. 478. (2) Equitable as well as 
legal rights Carten; v. Harris, 4 
Rand, (25 Va.) 199. But see Jamaica 
Pond Aqueduct Corp. vy. Chandler, 9 
Allen (Mass.) 159 (holding that, 
where a deed is made of all a gran- 
tor’s real estate without description, 
nothing passes except such property 
as is then vested in him by a legal 
title). (3) An estate in remainder. 


DEEDS 


[§ 268] f. 


the entire deed 


Roberts v. Roberts, 102 Md. 181, 62 
A 161, 111 AmSR 344, 1 LRANS 782, 
5 AnnCas 805; Brantly v. Kee, 58 
N. C. 332; Wickersham’s App., (Pa.) 
1 A 913. (4) An interest held by vir- 
tue of relation of grantors as heirs. 
Young v. Coyle, 3 Pennyp. (Pa.) 284; 
Stipe v. Shirley, 33 Tex. Civ. A. 223, 
76 SW 3807. (5) Lumber. Leavering 
v. Smith, 115 N. C. 385, 20 SE 446. 
(6) Money. Fry v. Feamster, 36 
W. Va. 454, 15 SE 253. (7) Rights as 
a tenant in common of undivided 
lands. Drew v. Carroll, 154 Mass. 
181, 28 NE 148. 

{c] Property held not to pass: 
(1) Personal property given by the 
grantor to a third person prior to 
the conveyance. Norment v. Parks, 
71 N. C. 227. (2) An interest in land 
previously conveyed. Foster v. Har- 
ris, 10 Pa. 457. (38) Land conveyed 
by a deed ineffectual to pass the in- 
terest of one of the grantors. Drane 
v. Gregory, 38 B. Mon. (Ky.) 619. 
(4) Leaseholds. Hopkinson vy. Lusk, 
34 Beav. 215, 55 Reprint 617. (5) 
The balance of an active bank ac- 
count. Ashby v. Roles, 116 Va. 21, 
81 SE 88. (6) A deed or a mortgage 
which conveys all right or claim to 
land in a certain town which the 
grantor now has will not include a 
mere possibility of a reversion in 
the future, the grantor at the time 
having no right or claim to such 
land and the words in their natural 
import not being broad enough to 
include the same. Richardson vy. 
Cambridge, 2 Allen (Mass.) 118, 79 
AmD 767. 

76. Marr v. Hobson, 22 Me. 321. 
See generally supra § 219. 
77. +. 8.—Pond ' v. 

Iron Co., 58 Fed. 448. 

Ala.—Clements y. Faulk, 181 Ala. 
219, 61 S 264, 

Colo.—Bessemer Irr. Ditch Co. v. 
Woolley, 32 Colo. 487, 76 P 10538, 105 
AmSR 91. 

Ga.—Wright v. Wright, 99:Ga. $24, 
25 SE 673. 

Ill.—Lewis v. Shearer, 189 Tl, 184, 
59 NE 680; Grand Tower Min. Mfg., 
ete., Co. v. Gill, 111 Til. ‘641. 
gant ee en v. Schultz, 29 Ind. 


Ky.—Curd v. Bowron, 105 SW 417 
32 KyL 869; Gardner y. Pace, 11 sw 
779, 11 KyL 216. 
ip niitee ss v. Thornton, 64 Me. 


Md.—Marshall v. Safe Deposit, ete., 
Co., 101 Md. 1, 60 A 476 


Minnesota 


N. J.—Gray v. Folwell, 57 N. J. Eq. 
446, 41 A 869. 
aah! C.—Gilbert v. James, 86 N. C. 


Tenn.—Brier Hill Collieries  v. 
Gernt, 131 Tenn. 542, 175 SW 560. 

Can.—Mann vy. Grand Trunk R. 
Co., 21 CanLTOceNotes 30. 

[a] TWustrations.—(1) Where the 
deed excepts a certain part to which 
the grantor has at the time no title, 
an after-acquired title to the ex- 
cepted part will not pass. Grand 
Tower Min. Mfg,, ete, Co. v. Gill, 111 


[§§ 266-269 


there is no intention apparent from the instrument 
to convey after-acquired property or title, the deed 
will not be construed as a conveyance thereof.77 
Undivided Interest. 
of the grantor’s undivided interest passes all in- 
terest of every kind and character which he owns 
or claims in land described in his deed.?8 
where one who owns an undivided interest in a tract 
of land executes a deed which purports to convey all 
of his interest in and to a certain number of acres 
or part of such tract, it will operate as a convey- 
anee, not of the part or quantity designated, but 
of an undivided interest therein.’® 

[§ 269] g. Description of Land as Part of 
Tract.8° Ordinarily a conveyance of half of a traet 
of land will be construed as a conveyance of a half 


A conveyance 


And 


Ill. 541. (2) A deed of all the estate 
“T now own, or may own at the time 
of my decease,” to have effect imme- 
diately before the decease, has been 
construed as conveying only the real 
estate owned ky the grantor at the 
date of its execution which he con- 
tinued to own when it took effect, 
and did not convey after-acquired 
realty. Libby v. Thornton, 64 Me. 
479. (3) A conveyance of “all my 
interest and title that I have or may 
have” in certain land will not pass 
an interest subsequently inherited 
by the grantor. Wright v. Wright, 
99 Ga. 324, 25 SE 678. (4) Where an 
owner of land died, leaving a widow 
and seven children, and, a daughter 
having conveyed her one-seventh in- 
terest, a son, an infant without is- 
sue, died, the daughter’s one-sixth 
share of the son's interest did not 
pass under her conveyance. Curd v. 
Bowron, 105 SW 417, 32 KyL 369. 
(5) And after-acquired property out- 
side of the state has been held not 
to pass under a conveyance to the 
wife of al};the husband's rights in 
the estate of his father. Gray v. 
Folwell, 57 N. J. Hq. 446, 41 A 869. 
(6) A deed conveys no more than 
the grantor had on the date thereof, 
where it conveys the estate which 
the grantor has or may hereafter 
have as heir to an ancestor, even 
though he subsequently acquires a 
deceased brother's share. Gilbert v. 
James, 86 N. C. 244. (7) A convey- 
ance of a tenant in common’s un- 
divided interest, with covenants of 
warranty, did not pass the interest 
Subsequently acquired as heir of one 
of the other tenants in common who 
thereafter died. Clements vy. Faulk, 
181 Ala, 219, 61 S 264. 

Estoppel to assert after-acquired 
title see Estoppel [16 Cyc 689]. 

Statutory provisions as to transi- 
hid of after-acquired title see supra 
78. Wilson v. Hoover, 154 Ky. 1, 
156 SW 880 (holding that an interest 
acquired at a sheriff's sale passed, 
although the grantor had not re- 
ceived the sheriff's deed); Hines y. 
Robinson, 67 Me. 824, 99 AmD 772. 
See Maxwell v. Hosmer, 138 Mass. 
207 (holding a deed to pass an un- 
divided interest only). 

79. Adams v. Hopkins, (Cal.) 69 
P 228; Read v. Blaine, (Tex. Civ. A.) 
201 SW 415. Compare Pulliam vy. 
Gaines, 144 Ga. 696, 87 SE 1082 (hold- 
ing that, where twenty-one and five- 
tenths acres were set apart to a 
widow as dower, a conveyance of 
thirty-five-seventy-ninths part of the 
dower, “the same being seven and 
eight-tenths acres,” conveyed title to 
the seven and eight-tenths acres and 
not merely an undivided interest, the 
word “part” referring to a physical 
portion, not an undivided interest). 

80. Hooey y. Tripp, 25 Ont. L. 578, 
8 OntWN 7388, 21 OntWR 493, 2 Dom 
LR 1386. 

Conveyance of part as transferring 
undivided interest see infra § 291, 


: See ge 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 269] 


in quantity,§+ but there is no universal rule that it 
shall be so interpreted ;8* and where the intent of 
the parties to employ the term ‘‘half’’ as describ- 
ing a particular tract other than a half in quantity 
is apparent from the context or surrounding facts 


and circumstances, it will be given 


So where a tract has previously been in some man- 
ner divided into two parts of approximately equal 
size, the usual presumption is that one of these 
Where the description ‘of a 
parcel forming part of a larger tract is otherwise 
sufficient, an inaccuracy in the statement of the 


parts is referred to.®* 


proportion between the area of the 


of the entire tract does not affect the title con- 


veyed.® 
Government subdivisions. 


81. Ga—McAleer v. 
Ga. 369, 91 SE 114. 

Kan.—Gunn vy. Brower, 
242, 105 P 702. ; 

Mich.—Hartford, ete., Min. Co. v. 
Cambria Min. Co., 80 Mich. 491, 45 
NW 351; Jones v. Pashby, 62 Mich. 
614, 29 NW 374; Dart v. Barbour, 32% 
Mich. 267. 

Minn.—Lavis vy. Wilcox, 116 Minn. 
187, 133 NW 563; Cogan v.-Cook, 22 
Minn. 137. 

Tex.—Wadsworth v. Vinyard, 105 
Tex. 245, 147 SW 560 [rev (Civ. A.) 
131 SW 1171]. 

Wash.—Robinson v. Taylor, 68 
Wash. 351, 353, 123 P 444, AnnCas 
1913E 1011; Owen y. Henderson, 16 
Wash. 39, 47 P 215, 58 AmSR 17. 

Ont.—Hooey v. Tripp, 25 Ont. L. 
578, 3 OntWN 738, 21 OntWR 493, 2 
DomLR 136. 

“The word ‘half’ in its literal sig- 
nification is a quantitative term. 
When applied to a given thing cap- 
able of division into two equal parts, 


81 Kan. 


it means one of those parts.” Rob- 
inson v. Taylor, supra. 
{a] Mlustrations—(1) Where a 


lot of irregular shape has its prin- 
cipal frontage on the north side of 
a street, and a conveyance is made 
of the “west half” thereof without 
further description, the grantee is 
entitled to the west half of the front- 
age on that street upon which the 
lot fronts, but not necessarily to 
one half of another frontage which 
it has upon another street shown on 
the registered plan. McAleer v. 
Glover, 146 Ga. 369, 91 SE 114; Hooey 
v. Tripp, 25 Ont. L. 578, 3 OntWN 
738, 21 OntWR 493, 2 DomLR 136. 
(2) Under a conveyance of the “north 
half’ of a tract of land, the east! 
line of which is of such a shape that 
the north line is less than one half 
the length of the south line, the 
grantee is entitled to one half of 
the area of the tract, and not merely 
to one half of the north and south 
length of the tract. Robinson v. 
Taylor, 68 Wash. 351, 123 P 444, Ann 
Cas1913E 1011. (3) Where two ten- 
ants in common of a parcel of land 
which could not be equally divided 
by a north and south line drawn 
equidistant from its east and west 
lines conveyed to each other the east 
half and the west half respectively 
of the parcel, containing an equal 
number of acres and without refer- 
ence to the government survey, the 
words “east half and west half” 
should be construed as meaning the 
east half and west half in quantity. 
a780 v. Pashby, 62 Mich. 614, 29 NW 

82. Jones vy. Pashby, 48 Mich. 634, 
12 NW 884, ss 

83. Jones v. Pashby, 48 Mich. 634, 
12 NW 884; Grandy y. Casey, 93 Mo. 
595, 6 SW 376. 

[a] The words “north half” may 
be construed as meaning other than 
a half in quantity. Grandy v. Casey, 
93 Mo. 595, 6 SW 376, 

84. Gunn y. Brower, 81 Kan, 242, 


. : 


Where a tract is di- 
vided by a line of the government survey, the term 
‘thalf’’? will ordinarily be referred to one of the 
Glover, et 
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such meaning.®* | ated.57 


survey.®§ 


parcel and that 


105 P 702; Bank v. Catzen, 63 W. Va. 
535, 60 SE 499. 

85. Pulliam v. 144 Ga. 
696, 87 SE 1032. 

86. Gunn v. Brower, 81 Kan. 242, 
105 P 702; Edinger v. Woodke, 127 
Mich. 41, 43, 86 NW 397; Jones v. 
Pashby, 62 Mich. 614, 29 NW 3874. 

“This question was discussed in 
Jones v. Pashby, 62 Mich. 614, 29 NW 
374. It was said: ‘It is contended by 
defendants that in surveys of the 
public lands by the United States 
government the terms “east half” 
and “west half” are used, not with 
reference to the quantity, but with 
reference to a line which is equi- 
distant from the boundary lines of 
the parcel subdivided, and that the 
patents are issued by the government 
in which the term has the same sig- 
nification. This is true because it is 
authorized and especially provided 
for by act of Congress. A convey- 
ance containing a description of the 
east half or west half of a parcel 
of land which purported to be ac- 
cording to the United States survey 
would be definite, and exclude the 
idea of two equal quantities, but 
would convey the idea and intention 
of fixing the dividing line in accord- 
ance with the act of Congress.’” 
Edinger v. Woodke, supra. 

{a] Application of mnle.—‘Pos- 
sibly the rule referred to ought not 
to apply to tracts that are ‘frac- 
tional’ in the sense that they are 
irregular in shape because of the 
existence of a body of water or some 
other like obstacle, so that they can 
conform to no general rule.” Gunn 
vee 81 Kan. 242, 244, 105 P 

87. Wood vy. Mandrilla, 167 Cal. 
607, 140 P 279; Gunn v. Brower, 81 
Kan. 242, 105 P 702; Owen v. Hen- 
derson, 16 Wash. 39, 47 P 215, 58 
AmSR 17. 

{a] Half.—(1) The word “half” 
in a deed conveying a half of a 
quarter section of land, must be 
given its natural meaning, in the 
absence of a contrary showing, so 
that the deed conveys a half in acre- 


Gaines, 


age. Wood v. Mandrilla, 167 Cal. 607, 
140 P 279. (2) A deed of the “west 
half” of a fractional lot containing 


less than a legal subdivision of forty 
acres conveys half of the area. 
Owen v. Henderson, 16 Wash. 39, 47 
P 215, 58 AmSR 17. 

88. Kinsey v. Satterthwaite, 88 
Ind. 342; Jones v. Pashby, 62. Mich. 
614, 29 NW 374; Owen v. Henderson, 
16 Wash. 39, 47 P 215, 58 AmSR 17; 
Prentiss v. Brewer, 17 Wis. 635, 86 
AmD 730. See Wood v. Mandrilla, 
167 Cal. 607, 140 P 279 (holding, 
where the division of a fractional 
quarter of land as made according 
to rules governing surveys would 
so divide it, a conveyance of one 
half of such a _ fractional quar- 
ter section will be construed 
as conveying one half in quan- 
tity); Kirkpatrick v. Schaal, 77 Nebr. 
661, 110 NW 730 (holding that a deed 


parts so made.*¢ 
lot or forty-acre tract formed by the government 
survey will not, however, be presumed to intend a 
further subdivision of such lot by an extension of 
the method of subdivision by which it was ere- 
And further, where the entire description 
is given effect by this construction, the word ‘‘half”’ 
may be taken as meaning half in quantity without 
regard to the half as determined by the government 


Conveyance of tract in corner or side. 
seription of an acre or other definite quantity in 
the corner of a particular tract will ordinarily be 
held to mean such quantity lying in square form in 
the corner named;** but, if other parts of the de- 
scription show that a particular parcel different in 
form and less in quantity was intended, the quan- 
tity mentioned will not control.°° And a deed of a 
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A conveyance of one half of a 


A de- 


purporting to convey a half of a goy- 
ernment quarter section of land that 
has not been previously subdivided 
is operative as a conveyance of a 
quantitative half of the tract with- 
out regard to the rules of the United 
States land department with refer- 


ence to the subdivision of such 
tracts). 
89. Ala.—Daniels vy. Williams, 177 


Ala. 140, 58 S 419. 
Ga.—Osteen y. Wynn, 131 Ga. 209, 
62 SE 37, 127 AmSR 212. 


Kan.—Mayberry v. Beck, 71 Kan. 
609,.-81 P 191, 
Miss.—Early v. Long, 89 Miss. 


285, 42 S 348. 

Mo.—Smith vy. Nelson, 110 Mo. 552, 
19 SW 734. 

N. Y.—Jackson y. Vickory, 1 Wend. 
496, 19 AmD 522. 

Oh.—Walsh vy. Ringer, 2 Oh. 327, 
15 AmD 555; Cunningham y. Harper, 
Wright 366. 

Tex.—Diffie v. White, (Civ. A.) 184 
SW 1065. 
ire ee v. Trelevan, 31 Wis. 
Compare Brock v. MclIlhenny, 136 
La. 903, 905, 67 S 951 (where, al- 
though the decision was based on an- 
other ground, namely, that the de- 
seription was that of fifty acres of 
land in the northeast corner of two 
larger tracts which were several 
miles apart, and hence the land sup- 
posed to be conveyed could not be 
identified, and the deed was invalid, 
yet the court said: “We know of no 
law declaring that 50 acres of land 
in a specified corner of a larger tract 
necessarily means a square tract 
with side lines bearing due north and 
south and east ard west, each meas- 
uring 22.36 chains. The decisions to 
this effect by the courts of Alabama 
and Ohio are not founded upon any 
authority unless it be upon the stat- 
utes of those states. Forty acres in 
the northeast corner of a regular 
section might be understood to mean 
the E. % of the N. BE. &, ac 
cording to official survey, but 50 
acres in the northeast corner of a 
regular section might as well mean 
a right angle triargle measuring 
31.62 chains on its north and east 
boundary line as a square measuring 
22.36 chains on each side. A court 
cannot perform the function of se- 
lecting the shape of a tract of land 
of a given area in order that it may 
pass by a deed of the stated number 
of acres in a certain locality”). 

90.) Mayberry v. Beck, 71 Kan. 
609, 81 P 191. 

{a] Thus, where a deed convey- 
ing land contained an exception of an 
acre previously conveyed to another 
out of the northwest corner of the 
tract mentioned, and the part con- 
veyed to such other was fenced, and, 
although usually referred to as an 
acre, was only three-fifths of an acre, 
the exception will be deemed to cover 
the part actually conveyed to such 
other, rather than a full square acre 
out of the corner of the t®act, May- 
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particular quantity of land on the side of a tract 
will include such quantity in the form of a parallel- 


ogram.,®! 


[§ 270] h. 


[§ 271] i. 


berry v. Beck, 71 Kan. 609,° 8I P 
191. 
91. Ala.—Southern Iron, ete., Co. 


v. Stowers, 189 Ala. 314, 66 S 677. 

Ark.—Jenkins v. Ellis, 111 Ark. 
220, 163 SW 524; Watson v. Crutcher, 
66 Ark. 44, 19 SW 98. 

Ind.—Koons v. Burkhart. (A.) 119 
NE 820; Ault ‘wi: Clark, 62 ¢Ind@> a 
65, 112 NE 848. See also Cobb’ v. 
Taylor, 133 Ind. 605, 32 NE 822, 33 
NE 615. 


N. Y.—wWilsey v. Loveland, 180 
App. Div. 279, 167 NYS 546. 

N. <C.—State . v.. King, 20 N. C. 
661. 

S. C.—Lewellen v. Gardner, 47 S. C. 
L, 242. 


See also Morris v. Stuart, 1 Greene 
(lowa) 875. 

92. Town vy. Greer, 53 Wash. 350, 
102 P 239. 

93. Town v. Greer, 53 Wash, 350, 
102 °P 239. 

94 Town v. Greer, 53 Wash. 350, 

102 P 239. . 

95. Turner vy. Union Pac. R. Co., 

112 Mo. 542, 20 SW 673. 

96. Turner v. Union Pac. R. Co, 

. 542, 20 SW 6738. 

Hubbard v, Greeley, 84 Me. 

24 A 799, 17 LRA 511; Duncan 

v. Sylvester, 24 Me. 482, 41 AmD 

; Hapgood vy. Whitman, 13 Mass. 

> Witt v. Harlan, 66 Tex. 660, 2 


Vandegrift v. Shortridge, 181 
Ala, 275, 61 S 897; Hodges v. Thayer, 
110 Mass. Child v. Wells, 13 
Pick. (Mass.) 121; Golden v. Pilchuck 
Tribe No. 42, I. O. R. M., 76 Wash. 
66, 1385 P 819, 71 Wash. 581, 129 P 
93. 

fa] Rule applied.—A deed con- 
veying grantor’s one-half interest in 
lots 1, 2, 8, and 4 in block 6238, and 
lots 19 and 20 in block 625, conveys 
lots 19 and 20 in entirety. Golden 
v. Pilchuck Tribe No. 42, 1. O. R. M., 
76 Wash. 66, 185 P 819, 71 Wash. 581, 
129 P 93, 

99. Ownership of crops as af- 
fected by sale of land see Vendor 
and Purchaser [39 Cyc 1627]. 

1. U. S—Barclay v. Howell, 2 F. 
Cas. No. 975: U. S. v. Appleton, 24 
F. Cas. No, 14,463, 1 Sumn,. 492 [rev 
Sada grounds 6 Pet. 498, 8 L. ed. 
477). 

Cal.—Taylor v. Avila, 175 Cal. 203, 
165 P 5388; Corea vy. Higuera, 153 Cal. 
451, 95 P 882, 17 LRANS 1018; Cave 
v. Crafts, 53 Cal. 135. 

Colo.—Denver v. Clements, 8 Colo. 
472. 

Conn.—Smith v. Moodus Water 
Power Co., 35 Conn, 392. 

Ga—Muscogee Mf Co. v. Eagle, 
ete., Mills, 126 Ga. 210, 54 SE 1028, 7 
LRANS 1189. 

lll.—Foote v. Yarlott, 238 Tl 54, 
87 NE 62; Jarvis v. Seele Milling Co., 
178 Dl. 192, 50 NE 1044, 64 AmSR 
107; Park Thomson-Houston 


Government Subdivisions. 
land is conveyed and deseribed by a designated sub- 
division of a section, it ordinarily means a gov- 
ernment subdivision,’* but in the case of a convey- 
ance between private parties, this rule will yield to 
their intention to convey a certain and definite 
piece of land,®’ particularly where the government 
survey is misleading.** To identify land granted by 
United States patents, resort may be had to the plat 
and field notes of the government survey,®® as in 
the case of a deed of half of a fractional section.®® 
Conveyance of Undivided Interest 
and Other Land. Where a deed conveys a moiety or 
undivided part of a piece of land and then proceeds 
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with a description of other land, the words of lim- 
itation used in deseribing the first mentioned parcel 


have been construed as also applying to the latter,®7 


When 


[§ 272] 


eral. 


ville, ete., R. Co. v. Koelle, 104 Tl. 
455; Morrison v.. King, 62 Ill. 30; 
Consolidated Coal Co. v. Savitz, 57 


Ill. A. 659. 

Ind.—Scott v. Michael, 129 Ind. 250, 
“y NE 546; Sanxay v. Hunger, 42 Ind, 

Ky.—Ray v. Nally, 89 SW 486, 28 
KyL 421, 

Me.—Cole v. Bradbury, 86 Me. 380, 
29 A 1097; Berry v. Billings, 44 Me. 
416, 69 AmD 107; Hathorn v. Stinson, 
10 Me. 224, 25 AmD 228. 

Mass.—Stevens v. Worcester, 219 
Mass. 128, 106 NE 587; Philbrick v. 
Ewing, 97 Mass. 133; Richardson ‘v. 
Bigelow, 15 Gray 154. 

Mich.—Smith v. Dresselhouse, »152 
Mich. 451, 116 NW 3887. 

Minn.—Lidgerding v. Zignego, 77 
Minn. 421, 80 NW 360, 77 AmSR 677. 


Miss.—Bonelli v. Blakemore, 66 
Miss. 136, 5 S 228, 14 AmSR 550. 
; Mo.—Witte v. Quinn, 38 Mo. A. 
81. 


Mont.—Sweetland v. Olsen, 11 
Mont: 27, 27 P 339. 

N. H.—Riddle v. Littlefield, 53 
N. H. 503, 16 AmR 3888; Seavey v. 


Jones, 43 N. H. 441; Dunklee vy. Wil- 
ton R. Co., 24 N. H. 489. 

N. Y.—McKenna v. Brooklyn Union 
El. R. -Co., 184 N. Y.. 391, 77 NE 615; 
Green v. Collins, 86 N. Y. 246, 40 
AmR 531 [rev 20 Hun 474]; Sim- 
mons yv. Cloonan, 81 N. Y. 557; Com- 
stock v. Johnson, 46 N. Y. 615; 
Huttemeier v. Albro, 18 N. Y. 48; 
Babcock v. Utter, 1 Abb. Dec. 27, 1 
Keyes 397; Hall v. Irwin, 78 App. 
Div.. 107, 79 NYS 614; Rood v. New 
York, ete., R. Co., 18 Barb. 80; Gor- 
ham vy. Eastchester Electric Co., 29 
NYS 1094, 31 AbbNCas 198. 

N. C.—Basnight v. Small, 163 N. C. 
15, 79 SE 269; Bowling v. Burton, 101 
N. C. 176, 7 SE 701, 2 LRA 285. 

Oh.—Shields v. Titus, 46 Oh. St. 
528, 22 NE 717; Morgan v. Mason, 20 
Oh. 401, 55 AmD 464; Bell’ v. Bell, 
7 OhS&CP 516, 7 OhNP 150. 

Okl.—Marshall v. Homier, 13 Okl. 
264, 74 P 368. 

Or.—Simmons v. Winters, 21 Or. 
35, 27 P77, 28 AmSR 727; Jackson v. 
Trullinger, 9 Or. 398. 

Tex.—Hunstock v. 
(Civ. A.) 115 SW 327. 

Wash.—Book vy. West,. 29 Wash. 70, 
69 P 680. 


Limburger, 


Can.—Attrill v. Platt, 10 Can. S.C. ! 


425. 


B. C?' 288. 

Ont.—Hebner v. Williamson, 44 
U. C. Q. B. 593; Adams v. Loughman, 
39 U. C. Q. B, 247. 

“Wvery grant of a thing naturally 
and necessarily imports a grant of 
it, and it actually exists.” U. S. v. 
Appleton, supra; Smith v. Dressel- 
house, supra. 

fa] The word “appurtenant” (1) 
means attached to, or belonging to, 
and in law the term “appurtenance” 
usually means something appertain- 


but the better rule would appear to be that, where 
several tracts which are specifically described are 
conveyed, the fact that in one of such descriptions 
it is stated that an undivided interest is conveyed 
will not indicate that such limitation is applicable to 
each of the ensuing particular deseriptions.®® 

3. Appurtenances, Incidents, and Rights 
Passing with Deed *—a, 


Appurtenances in Gen- 


It is a general rule that upon the conveyance 
of property the law implies a grant of all the in- 
cidents rightfully belonging to it at the time of con- 
veyance and which are essential to the full and 
perfect enjoyment of the property.t And a similar 
rule obtains in the ease of property which is re- 


passing as an incident to such prin- 
cipal. Whittelsey v. Porter, 82 Conn. 
95, 101, 72 A 593. (2) As applied to 
rights connected with the conveyance 
of land, the term includes all rights 
to .and. interests necessary for the 
full and free enjoyment of the prop- 
erty conveyed (Bradbury v. Higgin- 
Son,162:Caly 602,) 123° Prii9T; TID 
West Coast Lumber Co. v. Apfield, 86 
Cal. 335, 24 P’ 998, -994; Blake’ v. 
Clark, 6 .Me. 436, 439; Philbrick v. 
Ewing, 97 Mass. 1338, 135; Ammidown 
v. Ball, 8 Allen: (Mass:) 298, 295; 
Jackson v. Trullinger, 9 Or. 393, 398; 
Strickler v. Todd, 10 Serg. & R. (Pa.) 
63, 69, 13 AmD 649; Kenyon vy. Nich- 
ols, 1 R. I. 411, 413; Blackborn v. 
Edgley, 1 P. Wms. 600,°603, 24 Re- 
print 534), (3) or whatever is at- 
tached to or used with the premises, 
as incident thereto, and convenient 
and essential to the beneficial use 
and enjoyment thereof (West Coast 
Lumber Co. v. Apfield, supra; Riddle 
v. Littlefield, 53 N. H. 503, 509, 16 
AmR 388;''Doyle v. Lord, 64 N. Y. 
432, 437, 21 AmR 629 [quot Hall v. 
Irwin, 78 App. Div. 107, 79 NYS 614, 
616]; Voorhees v. Burchard, 55 N. Y. 
98, 102; Huttemeier v. Albro, 18 N. Y. 
48, 51; Jackson v. Trullinger, supra). 

{b] Applications of rule. — (1) 
Running water will pass with a con- 
veyance of land (Canham vy. Fisk, 2 
Cromp. & J. 126, 149 Reprint 53), 
(2) or an easement in the nature of 
an agreement not to build on adjoin- 
ing property (Hills v. Miller, 3 Paige 
(N. Y.) 254, 24 AmD 218), (3) as may 
the use and enjoyment of an alley 
adjoining the property (Murphey v. 
Harker, (115 Ga. .77,.41 .SH° 585; 
Rhoads v. Walter, 61 Pa. Super. 43), 
(4) the right of subjacent and ad- 
jJacent support in a conveyance of 
land to a railway company for the 
purposes of the railroad (Caledonian 
R. Co. v. Sprot, 2° Macq. H. L. 449, 17 
ERC 686), (5) the grantor’s inter- 
est in an irrigating ditch over the 
land for the construction of which he 
gave permission in consideration of 
the use of sufficient water to irrigate 
his land (Sloan y. Glaney, 19 Mont. 
70, 47 P 834), (6) and the right to 
conduct water from springs on the 
grantor’s land (Spencer v. Kilmer, 
151 N. Y. 390, 45 NE 865). (7) And 
pipes and meters put in by a realty 
company to make its lots available 


| for residence purposes are appurten- 
B. C.—Re St. Eugene Min. Co., 7 


ant to the lots and pass to the pur- 
chasers thereof. Mulrooney Vv. 
O’Bear, 80 Mo. A. 471. (8) So a sale 
of a gas plant carries the franchise 
to use the streets for mains and 
pipes which are a necessary appur- 
tenance to the business of the com- 
pany. Lawrence v. Hennessy, 165 
Mo. 659, 65 SW 717. (9) The right 
to use a switch track passes by a 
conveyance of a stone quarry. 
Kamer v. Bryant, 103 Ky. 723, 46 SW 
14, 20 Kyl 340. (10) A deed of fix- 
tures on land conveys the right to 
operate them in the manner they had 
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served or excepted in a deed.® 
enjoyment thereof.s 


tenances.® 


theretofore been operated. Dietz v. 
Mission Transfer Co., 95 Cal. 92, 30 
P 380. (11) Fixtures pass by the 
grant of a house. Hare v. Horton, 5 
B. & Ad. 715, 27 ECL 302, 110 Reprint 
954, 14 ERC 699. 
hotel carries with it the hotel sign 
and post, although set in the street 
some seven or eight feet in front of 
the hotel.. Redlon v. Barker, 4 Kan. 
445, 96 AmD 180. (13) So a vault 


under a street is not such an appur-} 


tenance to the building as to pass by 
a mere conveyance of the latter. 
Coster v. Peters, 28 N. Y. Super 192 
[rev on other grounds 30 N. Y. Super. 
386]. (14) And a right not connected 
with the enjoyment or use of a lot 
eannot be annexed to the land so 
as to become an appurtenant thereto. 
Linthicum v. Ray, 9 Wall. (U. S.) 
241, 19 L. ed. 657. (15) Again the 
words together “with all ways, there- 
to belonging or anywise appertain- 
ing” will not pass a way not strictly 
appurtenant. Barlow vy. Rhodes, 1 
Cromp. & M. 439, 149 Reprint 471. 
(16) So a spring of water which the 
owner of lands acquired by deed in 
adjoining lands dces not pass by a 
eonveyance of his lands which does 
not mention the spring or appurte- 
nances, his estate in the spring be- 
ing a fee and not an _ easement. 
Howard vy. Britton, 67 N. H. 484, 41 A 
269. . (17) And an easement not in 
existence when a conveyance was 
made and which was not mentioned 
therein does not pass. Peters v. 
Worth, 164 Mo. 431, 64 SW 490. 

[c] “Appurtenances” as used in the 
habendum (1) of a deed, where none 
are specified, conveys nothing except 
what was legally appurtenant to the 
land in the grantor’s hands. Cole 
v. Bradbury, 86 Me. 380, 29 A 1097; 
Hunstoek v Limburger, 
A.) 115 SW 327; Swazey v. Brooks, 
34 WVt..451. (2) “A way used by the 
owner of two tenements over one 
tenement for access to the other is 
not in law appurtenant to the quasi 
dominant tenement, and. therefore 
will not pass with a grant of that 
tenement under the general 
‘appurtenances.’”’ Harris v. Smith, 
40 U. C. Q. B. 33, 61. 

Easements appurtenant see Hase- 
ments [14 Cye 1184]. 


Water ‘hts as appurtenances see 
Waters [40 Cye 754]. 

2. Conn.—Cox v. McClure, 71 
Conn. 729, 43 A 310. 

Ind.—Waldorf v. Elkhart, ete, R. 
Co., 13 Ind. A..184, 41 NE 396. 

Mass.—Webster v. Potter, 105 


Mass. 414; Esty v. Currier, 98 Mass. 


500. 

N. H.—Dunklee v. Wilton R. Co., 
24 N. H. 489. 

Ont.—Hebner v. Williamson, 44 U. 
Cc. Q. B. 593. 

38. Simmons v. Cloonan, 81 N, Y. 
557 [aff 7 Hun 470], 47 N. Y. 3 [rev 
2 Lans. 346] 

4 Simmons v. Cloonan, 81 N. Y. 
557 [aff 7 Hun 470], 47 N. ¥. 3 [rev 
2 Lans. 346]. 

5. Conn—Blakeman y. Blakeman, 


% 


The appurtenances 
which pass are not limited to such as are absolutely 
necessary to the enjoyment of the property con- 
veyed, but include such as are necessary to the full 
However, to pass by implied 
grant the appurtenances must be open and visible.* 
The grant of property will carry with it only actual 
existing appurtenances, and will not create appur- 
Further, no rights or interest in prop- 
erty of the grantor on other lands which he owns, 
but which are not included in the deed under which 
the grantee claims, will pass as appurtenant.® 
conveyance of real estate does not earry with it to 
the grantee the ownership of personal property 
which may be on the premises, unless such personal 
property is named or referred to in such convey- 
ance,’ or is essential to the beneficial enjoyment of 


(12) A deed of a} 


(Tex. Civ. | 


word | 
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the terms of the 
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purtenances’’ 


with the nature 


thereto.t$ 

[§ 274] 
39 Conn. 320. 

Ga.—Muscogee Mfg. Co. v. Eagle, 
etc., Mills, 126 Ga. 210, 54 SE 1028, 
7 LRANS 11389. 

Mass.—Gayetty v. 14 
Mass. 49, 7 AmD 188. 

Mo.—Peters v. Worth, 164 Mo. 431, 
64 SW 490. 

N. J.—Stuyvesant v. Woodruff, 21 


N._ J. L. 138, 47 AmD 156. 
moti I—kKenyon v. Nichols, 1 R. I. 


{a] Thus, if the right to use pow- 
er from a dam has been acquired and 
affixed to a particular mill or parcel 
of real estate, it will pass by a grant 
of the property with appurtenances; 
but if the power was not an appur- 
tenance of the property at the time 
of the grant, it will not pass as such, | 
although the grartor had the right 
to make use of the power at that 
time. Muscogee Mfg. Co. v. Bagle, | 
ete., Mills, 126 Ga, 210, 54 SE 1028, 
7 LRANS. 1139. 

6. Barrett vy. Bell, 82 Mo..110, 52) 


AmR 361. 
7. Del.—Taylor Plunkett, 20) 
Del. 467, 56 A 384. 
Ill.—Scheidt v. Belz, 4 Tl. A. 431. 
Iowa.—Ottumwa Woolen Mills v. 
Hawley, 44 lowa 57, 24 AmR 719. 
La.—Wall v. Security, ete., Bank, 
4 La, A. (Orleans) 32. 


Bethune, 


Vv. 


Nebr.—Lincoln vy. Lincoln St. R.| 
Co., 67 Nebr. 469, 938 NW _ 766. / 
S.._C—Saye v. Hill, 100 S. CG. 21, 


| 
$4 SE 307. 

8. Farrar v. Stackpole, 6 Me. 154, | 
19 AmD 201. 

9. Merrill v. Wyman, 80 Me. 491, 
15 A 58. See Holderman y, Miller, 
102 Ind. 356, 1 NE 719 (holding that, | 
where wheat was, in a _ theoretical 
sense, separated from the land by a} 
reservation in the deed, but, being 
still attached to and a part of the 
soil, was not in condition to be trans- | 
ferred under a general designation 
of property on and distinct from the 
farm, it did not pass to the grantee 
under such designation as personal 
property). 

10. Bagley v. Rose Hill Sugar Co., 
111 La. 249, 85 S 539; Hastings v. 
Grimshaw, 153 Mass. 497, 27 NE 521, 
12 LRA 617. 

ll. Ark.—Hodgens v. Powell, 12 
SW 574. 

Colo.—Evans v. Welch, 29 Colo. 
355, 68 P 776. 

Fla.—Rivas v. Solary, 18 Fla. 122. 

Ga.—Moss v. Chappell, 126 Ga. 196, | 
54 SE 968, 11 LRANS 398. ) 

Ill—St. Louis Bridge Co. v. Cur- 
tis, 103 Ill. 410. 

Mass.—Stone v. Stone, 116 Mass. 
279; Ammidown vy. Granite Bank, 8 
Allen 285; Tyler v. Hammond, 11 
Pick, 193; Otis v. Smith, 9 Pick. 293. 

Mo.,—Snoddy v. Bolen, 122 Mo. 479, 
24 SW 142, 25 SW 932, 24 LRA: 607. 

N. Geneva vy. Henson, 195 
N. Y. 447, 88 NE 1104; Armstrong v. 


|} owner of two blocks 
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Personal property may of course ‘be 
expressly conveyed in connection with a transfer 
Where the appurtenances and improve- 
ments whieh are to be included are expressly enume- 
rated, they exclude others, except in so far.as by 


enumeration particular objects or 


articles: may be made to be included thereunder.!® 

[§ 273] b. Land as an Appurtenance—(1) In 
General. Land does not as a general rule pass under 
a conveyance as an appurtenance to land.t+ 
so pass, however, 
the intention of the parties.!* 
may, when construed in conneetion 


It may 
where such appears to have been 
And the word ‘‘ap- 


and subject of the thing granted, 


be sufficient to pass title to land as an appurtenance 


(2) Land underneath or Contiguous to 


414 [rey 49 Barb. 501]; Burke v. 
Nichols, 1 Abb. Dec. 260, 2 Keyes 
670, 31 HowPr 640 note [aff 34 Barb. 
430, 21 HowPr 459]; Babylon v. Ber- 
gen, 68. Mise. 433, 124. NYS 871; 
Weiss v. Schweitzer, 47 Mise. 297, 95 
NYS 923. 

N. C—Latta v. Catawba Electric 
Co,, 146 N. C. 285, 59 SE 1028; Helme 
v. Guy, 6 N. GC. 341. 

Pa.—Crawford vy. Ness, 3 Walk. 
57; Messer v. Rhodes, 3 Brewst, 180. 

Vt.—Miller v, Mann, 55 Vt. 475; 
Cole v. Haynes, 22 Vt. 588. 

Wash.—Hagen v. Bolcom Mills, 74 
Wash. 462, 133 P 1000, 184 P 1051. 
4 N. S.—Ogilvie v. Grant, 41 N. S. 


"Ont.—Hill vy, Broadbent, 25 Ont. A. 
ay. 


159 
[a] Iustrations.—(1) A deed 


|} conveying land for a right of way 


“and all the appurtenances of said 
right of way” does not include the 
remainder of the strip not embraced 
within the description of the deed. 
Moss v. Chappell, 126 Ga. 196, 54 SE 
968, 11 LRANS 398. (2) Where the 
and a vacated 
street lying between them conveyed 


|such property describing the vacat- 
|} ed. street 
| subsequently 


as such, and the.- grantee 
conveyed two lots in 
one of the blocks without mention- 
ing the street, it was held that the 


| grantee of such lots acquired no in- 


terest in the vacated street. Hagen 
v. Boleom Mills, 74 Wash, 462, 133 
P 1000, 1384 P 1051. But see Norton 
v. Gross, 52 Wash, 341,100 P 734 
(holding that, since’ under 1 Ballin- 
ger Codes & St. Annot § 1269 [Pierce 
Code § 3563], the land constituting 
an alley which is vacated becomes 
the property of the owner of the 
abutting property, a conveyance by 
such owner after the vacation passes 
the land previously constituting the 


{b] A right, appurtenant to other 
land, which was derived by one of 
several grantors by a prior and in- 
dependent title, to maintain a dam 
and reversion on the land granted, 
for the support of a mill on such 
other land, does not pass. Kendall 
vy. Brown, 7 Gray (Mass.) 210. 

12. Whitney v. Olmey, 29 F. Cas. 
No. 17,595, 3 Mason 280; Hill v. West, 


| alley). 


4 Yeates (Pa.) 142; In re Private 
Road, 1 Ashm. (Pa.) 417. 
18. Hammond  v. _Abbott, _ 166 


Mass. 517, 44 NE 620; Gorton v. Rice, 
153. Mo. 676, 55 SW 241;_ Missouri 
Pae. R. Co. v. Maffitt, 94 Mo. 56, 6 
SW 600; Ogden v. Jennings, 66 Barb. 
301 — 62 Ne Y¥. 1526}: 

[a] A conveyance of a line of 
railroad passes a tract of land con- 
tiguous thereto. Missouri Pac. R. 
Co. v. Maffitt, 94 Mo. 56, 6 SW 600. 

{b] Conveyance for school pur- 
poses—A conveyance of certain 
lands for “purpose of a school-house, 
with the appurtenances” conveyed a 


296 [18C.J.] 


Building. A conveyance of a building may operate 
to pass the land on which it stands,!*_ and may also 
pass land contiguous or incident thereto necessary 
to the ordinary use and enjoyment of such build- 
And a similar rule applies where there is an 
exception or reservation of a building in a deed.'® 
Where a building projects beyond the line or bound- 
ary mentioned in the deseription of the prop- 
erty conveyed, the entire land on which the building, 
A conveyance of a building does 
not pass land which is not ‘used in connection with 
the building, and is not necessary to its enjoy- 


ing. 15 


stands will pass.'7 


ment.1® 
[§ 275] 


ing will also be conveyed.'® 


{[c] Accretions pass on a convey- 
ance of a fractional quarter section. 
Gorton yv. Rice, 153 Mo. 676, 55 SW 
241 


14. Cal.—Sparks v. Hess, 15 Cal. 
186; Pottkamp v. Buss, 3 Cal. Un- 
rep. Cas. 694, 31 P 1121. 

Conn.—Dikeman vy. Taylor, 24 
Conn. 219. 

Me.—Hatch y. Brier, 71 Me. 542; 
Crosby -v. Bradbury, 20 Me. 61; 
Blake v. Clark, 1 Me. 436. But see 


Derby v. Jones, 27 Me. 357; Crosby 
v. Bradbury, 20 Me. 61. . 
Mass.—Rogers v. Snow, 118 Mass. 


118; Webster v. Potter, 105 Mass. 
414: Esty v. Currier, 98 Mass. 500; 
Forbush vy. Lombard, 18 Metce. 109; 


Cheshire v. Shutesbury, 7 Metc. 566; 
Bacon v. Bowdoin, 2 Mete. 591; Ba- 
econ v. Bowdoin, 22 Pick. 401. 
Nev.—Langworthy v. Coleman, 18 
Nev. 440, 5 P 65. 
N. H.—Davis v. Handy, 37 N. H. 
8 N. H. 465, 


65; Gibson v. Brockway, 8 
31 AmD 200. 

N. Y.—Ogden v. Jennings, 62 N. Y. 
526. But see Hood v. Whitwell, 66 
Mise. 49, 52, 120 NYS 372, 375 (where 
it is said. ‘Where buildings alone 
are conveyed by the owner of the 
land, they will, in contemplation of 
law, be regarded as divided and sev- 
ered from the soil and will vest as 
chattels in the grantee, even before 
actual severance’). 


a C.—Wise v. Wheeler, 28 N. C. 
19 

Or Lm te leet vi Barhan, 56 Or. 269, 
108 P 

Pa. oct nuaicélea v. Thompson, 233 
Pa, 181, 82 A 67. 

Tex.—-Wade v. gery: 21 Tex. Civ. 
A. 656, 54 SW 786 

Wis.—Wilson v. ' Hunter, 14 Wis. 


683, 80 AmD 795. 
15. Cal.—Pottkamp v. Buss, 3 Cal. 
Unrep. Cas. 694, 31 P 1121. 
Conn.—Marshall v. Niles, 8 Conn. 


369. 

Ky.—Ball v. Wilkerson, 3 KyL 396, 
11 iy Op. 340. 

Me.—Farrar v. Cooper, 34 Me. 394. 

Mass.—Snow v. Orleans, 126 Mass. 
453; Ammidown v. Ball, 8 Allen 293. 

Mich.—Francis v. Barry, 69 Mich. 
311, 37 NW 353. 

Or.—Bogard vy. Barhan, 56 Or. 269, 
108 P 214. 

Porto Rico.—Chevremont v. Prop- 
erty Registrar, 9 Porto Rico 186. 

[a] A conveyance of a dwelling 
house has been held to pass (1) land 
in the rear thereof which had been 
used for a woodyard (Winchester v. 
Hees, 35 N. H. 43), (2),and buildings 
belonging to the house, its curtilage, 
garden, orchard, and the close on 
which it is built (Marston v. Stick- 
ney, 58 N. H. 609. See also Bawden 
v. Hunt, 123 Mich. 295, 82 NW 52. 
But compare Ogden vy. "Jennings, 62 
N. Y. 526). (3) So adjoining land 
covered with buildings as well as 


c. Buildings, Timber, Manure, and Prop- 
erty Severed from Realty. By the grant of a dwell- 
ing house, a structure connected therewith in such 
a manner as to have them constitute but one build- 
So an embankment, 
ties, and rails which have been placed by a railroad 


‘the grant 
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pass. 


ties.?° 
[§ 276] d, 


vacant land may pass under a deed 
of a house described as occupied by 
the grantor, together with all the 
appurtenances thereto belonging “to- 
gether with land under and adjoin- 
ing said house as now used with it.” 
Hammond v. Abbott, 166 Mass. 517, 
44 NE 620. 

{b] A conveyance of a mill pass- 
es (1) not only the land on which 
it stands but also so much as is nec- 
essary to the use thereof. Esty v. 
Baker, 48 Me. 495; Maddox v. God- 
dard, 15 Me. 218, 883 AmD 604; For- 
bush v. Lombard, 13 Mete. (Mass.) 
109. But see Blake vy. Clark, 6 Me. 
436; Miller v. Miller, 15 Pick. (Mass.) 
57. (2) In such a conveyance so 
much of the water privilege as is 
essential to the use of the mill pass- 
es. Gibson v. Brockway, 8 N. H, 465, 
81 AmD 200; Dexter Sulphite Pulp, 
ete., Co. v. Frontenac Paper Co,, 20 
Mise. 442, 46 NYS 363. (3) A deed 
to a mill which had been operated in 
connection with a mill pond and 
dam, carried with it as an “appurte- 
nance” the easement in the land 
overflowed by the mill pond, al- 
though the word itself was not used 
in the deed. Jarvis v. Seele Milling 
Co., 173 Ill. 192, 50 NE 1044, 64 Am 
SR 107. (4) However, by a grant of 
a gristmill with the appurtenances 
thereon, the soil of a way, immemo- 
rially used for the purpose of access 
to the mill from the highway, does 
not pass. “The fact that the use of 
that which is claimed as an appur- 
tenanee in the case now under dis- 
cussion, is highly convenient, *or 
seemingly indispensable to the en- 
joyment of the premises conveyed, 
added to the further fact that the 
same was actually enjoyed by the 
grantor at the time of the convey- 
ance, does not constitute such pro- 
jection an appurtenance, if the right 
to maintain and use it did not belong 
to him when the conveyance was 
made. Ownership of such right is 
indispensable.” Meek v. Breckenridge, 
29. Oh. St. 642, 649. 

16. Moulton vy. Trafton, 64 Me, 
218; Farrar v. Cooper, 34 Me. 894; 
Moore v. Fletcher, 16 Me. 63, 38 AmD 
633; Kimball v. Withington, 141 
Mass. 376, 6 NE 759; Webster v. 
Potter, 105 Mass, 414; Allen v. Scott, 
21 Pick. (Mass.)' 25, 82 AmD_ 2388. 
But see Sanborn v. Hoyt, 24° Me. 118. 

17. Dikeman v. Taylor, 24 Conn. 
219; Chandler v. Lomady, 5 OhS&CP 
539, 8 OhNP 244; Wilson v. Hunter, 
14 Wis. 683, 80 AmD 795. But see 
Warren vy. Blake, 54 Me. 276, 89 AmD 
748; Wilson v. Wightman, 86 App. 
Div. 41, 55 NYS 806; Griffiths v. 
Morrison, 86 Hun (N. Y.) 3887 [aff 
106 N. * 165, 12 NB 580]. 

[a] A portico which projects on 

ms land passes either by 
the conveyance or the grantee has an 
easement therein. Fox v. Clarke, L. 
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on land belonging to it are a part thereof, and will 
pass to its grantee.2° And by a conveyance of land 

buildings which are located thereon pass,®" as will 
a fence,?? although temporarily detached,?* ma- 
nure,** and all growing timber.*® 
held that timber which has been severed from the 
realty and is lying upon the ground,®** movables, 
such as bricks in the kiln on a plantation,?’ and a 
stone severed from the realty, unless severed for 
the purpose of being used upon the land,?* does not 


But it has been 


Building material designed to be used in an un- 
finished building upon the premises conveyed may 
pass where such is the evident intent of the par- 


Rights of Action and Claims in 
General. An absolute warranty deed from the 
vendor in a land contract will operate as an assign- 
ment of all his rights in the land, and will include 


R. 9 Q. B. 365. 

18. Carleton y. Cleveland, 112 Me. 
310, 92 A 110. 

19. Hilton v. Gilman, 17 Me, 268, 

20. Van Husan v. Omaha Br eo 
ete., Co., 118 Iowa 866, 92 NW 47. 


2i, Cal—McShane ‘vy. Carter, 80 
Cal.’ 310, 22 P 178. 

Conn.—Isham v. Morgan, 9 Conn. 
374, 23 AmD 861. 

Mass.—Oesting v. New Bedford, 
210 Mass. 396, 96 NID 1095, 

Mich.—Tharp vy. Allen, 46 Mich. 


389, 9 NW 443. 

Nebr.—Frey v. Drahos, 6 Nebr. 1, 
39 AmR 353. 

N. Y.—Ritchmeyer vy. Morse, 4 
Abb. Dec, 55, 8 Keyes 349, 1°'Transer, 
A. 355, 5 AbbPrNS 44, 87 HowPr 388; 
Meyer vy. Betz, 26 N. Y. Super, 172. 

Pa.—Murphy v. Campbell, 4 Pa, 

Que.—Doyle v. Couture, 48 Que. 
Super. 124.+/ 
base ae earth v. Fowlie, 14 Ont, 

22. Bagley v. Rose Hill Sugar Co., 
111 La, 249, 35 S 539; Ropps v. Bar- 
ker, 4 Pick. (Mass.) 289; Bast v. Ma- 
son, 165 Mo. A. 718, 148 SW 898; 
Carro y. Tucker, 2 Tex. A. Civ. Cas, 


§ 454, 

[a] Deed oconstrued.—Where a 
plantation is sold, with the appur- 
tenances thereunto belonging, and it 
is stated that such appurtenances are 
mentioned in a list attached to the 
act, and this list does not include 
fencing, the fencing passes, never- 
theless, with the land, it being a part 
and pareel thereof, Bagley v. Rose 
Hill Sugar Co,, 111 La, 249, 35 S 589, 

[b] Rails (1) which constitute a 
fence (McLaughlin v. Johnson, 46 11). 
163), or (2) which are distributed for 
use in fencing will pass (Ripley v. 
Paige, 12 Vt. 3538; Conklin v. Parsons, 


ag (Wis.) 264, 1 Chandl, (Wis.) 
23. Goodrich y. Jones, 2 Hill 
CN. Y.)_ 142; 
24 Plumer y. Plumer, 30 N. Fi. 


558; Conner v. Coffin, 22 N. H. 688; 
Kittredge y. Woods, 3 N. H, 503, 14 
AmD 3938; French v. Freeman, 43 
Vt. 98; Wetherbee vy. Ellison, 19 vt 
379. But see Snow v. Perkins, 60 


N. H. 493 49 AmR 388; Proctor v. 
Gilson, 49 N. H. 62. 

25. Cockrill v. Downey, 4 Kan, 
426; Lawson vy. Smith, 6 Kyl 5619; 


Berry v. Hindman, (Tex. Civ. A.) 129 
SW 1181. See Logging {2 ‘J Cye 1549], 

26. Jenkins v. Lykes, 19 Fla, 148, 
45 AmR 19; Crouch v. Smith, 1 Ma 
Ch. 401; Longino vy. Wester, sek 
Civ. A.) 88 SW 445. But see Cock- 
rill v. Downey, 4 Kan. 426; Brackett 
v. Goddard, 54 Me, 3809. 

27. Hast v. Baler, 24 La. Ann, 129, 
Noble v. Sylvester, 42 Vt. 146. 
Byrne v. Werner, 188 Mich.. 

555, 69 LRA 900, 110 

(816, See Hinkle Vv. Hinkle, 


$28, 
AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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contrary to the covenants of executory contracts of 
purehase to the grantees, and in a proceeding by 
the grantee to enforee such remedy the deed is com- 
petent evidence’? But a claim for damages for a 
portion of the property taken for a street will not 
pass under a deed of the portion not taken, to- 
gether with all of the grantor’s right, title and 
interest in and to such street.®4 Anda claim for a 
liquidated sum of money, arising as an alternative 
from the refusal of a third party to convey land 
upon condition broken, is not assigned by a previ- 
ous eonveyance of all lands in or to whieh the 
erantor has claim or demand.®? Further, a right of 
action to recover for damages to land does not pass 
by a conveyance of the land,®® nor will the right to 
enforee an agreement by a third person to discharge 
encumbrances.’* A quitclaim deed cannot operate 
to assign the grantor’s personal right to sue for 
cancellation of a prior deed on the ground of 
fraud.’ But an inchoate right of protection from 
the overflow of lands by water passes by a sale, and 
the successive owners are in privity with each 
other.’ 

[\ 277] 4 Questions for Court and Jury, 
Where, in an endeavor to ascertain the intention of 
the parties in respect to the property conveyed, ex- 
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a statutory remedy against persons holding land | 
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trinsic evidence is resorted to for the purpose of 
explaining the description, the question as to the 
identity of the property becomes one for the jury.3? 
So where the description is uncertain or ambigu- 
ous, it may be a question for the jury to determine 
what property was intended to be conveyed,*® or 
what to be reserved.*® And it is a matter of faet 
for the jury to determine whether particular land 
is or is not within the description in a deed,*® or 
whether a particular survey was referred to.‘ But 
where there is a clear and unambiguous description 
in a deed, the court will construe the terms used.*? 
So where the deed is unambiguous, the quantum 
of estate thereby conveyed presents a question of 
law for the eourt.** 

[§ 278] F. Estates and Interests Created—1. 
Particular Estates—a. Fee Simple *4—(1) Words 
of Inheritance or Perpetuity. Under the technical 
rule of the common law generally in force through- 
out the United States, except where abrogated or 
modified by statute, it is essential to the creation of 
an estate in fee simple in a natural person by deed 
that there be in the deed an express limitation 
to such person and his heirs,*® although there are 
some instances of ancient deeds which have been 
construed to pass a fee, although containing no 
words of limitation, where an application of rigid 


69 Ind. 184 (holding that, where a 
deed of land makes no reference to 
personal property thereon, it is a 
question of tact for the jury whether 
the parties to the conveyance in- 
tended that stakes and boards piled 
on the land for use in making gen- 
eh repairs were to pass to the gran- 
iee 

30. Vos v. Dykema, 26 Mich. 399. 

31. Harris v. Kingston Realty Co.,, 
116 App, Div, 704, 101 NYS 1104 
Cwhere it is said that the claim was 
personal property, and, in the ab- 
sence of a definite and clear trans- 
for, it would not pass under a deed 
of real property). 

Aes Lowrey v. Terr, 19 Hawali 

38. Corning v. Troy Tron, eta, 
Factory, 89 Barb. (CN. Y.) $11 [aff 
40 N. Y. 191]; Linton v. Armstrong 
Water Co,, 29 Pa. Super, 

34. Miller v. Winchell, 
487 ie 38 Thomps. & C. 795]. 

[a] Where a mortgagee orally 
agrees with the mortgagor to pay 
outstanding mortgages on the prop- 
erty and pays to the mortgagor the 
balance due on his mortgage, and the 
Jatter conveys the property to an- 
other, the conveyance to the grantee 
will not operate as an assignment of 
the mortgagor's interest in such 
agreement, as the purchaser cannot 
recover on the theory that the prom- 
ise of the mortgagee to pay the mort- 
wages was made for his benefit. so 
as to give him a right “i Pease 
Miller v. Winchell, 70 N. Y¥ 7 [att 
3 Thomps. & C. 795). 

35. Cochran Timber Co, v. Fisher, 
190 Mich, 478, 157 NW_ 282. 

36. Mathewson v. Hoffman, 77 
Mich, 420, 48 NW. 879, 6 LRA 849. 

37 Merrimac Riv- 
274, 12 L. ed. 


» U. S—Reed_v. 
er Locks, ete, 8 How, 
1077; Beach Front Hotel Co. v. Sooy, 


197 Fed. 881, 118 CCA 579. 
Ala-—Chattahoochia, ete, R. Co. v. 
Ala, 401, 51 S 11. 


Pilcher, 168 
N. C.-—Ward vy, Gay, 187 N.C. 897, 
49 SE ‘B84. 


Pa, —Lycoming Mut. Ins, Co. v. 
Sailer, Pa, 108; Cake v. Sunbury 
Borough, 48 Pa, Super. 95. 
Tex.—Frisby v. Withers, 61 Tex. 
184; Kingston v. Pickins, 46 Tex. 99. 
Vt.—Baker vy. Sherman, 71 Vt. 489, 


46 A 57, 
eos oie bay v. Mitchell, 121 Va. 
Niustration—The meaning of 


276, 98 SE 
fal] 
curved lines on a map referred to in 


‘ 


a deed as indicating the ordinary 
high and low watermark of the 
ocean, and how far they were relia- 


ble, are questions for the jury when 
the deed makes no reference to such 
lines. Beach Front Hotel Co. _v. 
Sooy, 197 Fed. 881, 118 CCA 579. 
38. Gu.—Leverett v. Bullard, 121 
Ga. 584, 49 SE 591 
Ind.—McCasland v. Adtna L. Ins. 


Co., 108 Ind, 180, 9 NE 119. 
yette v. Keenan, 196 


Mass, 416, 82 NE 427; Hammond v. 
Abbott, 166 Mass. 517, 44 NID 620. 


agheooy Sauls v. Lindell, 40 Mo, 
us C.—Den v. Chesnut, 20 N. C. 
Pa.—Cote’s App., 79 Pa. aS Heth- 


erington v. Clark, 30, Pa., 893. 

S. C.—Stephens v. Long. 92.8. C. 
65, 75 SE 680; Birchfield v. Bonham, 
29S, CL. 62. 
Tex.—Eliott v. Whitaker, 30 Tex. 
411; Holman vy. Houston Oil Co., (Civ. 
152 SW 886, (Civ. A.) 174. SW 
88 


{a] The identification of a lot de- 
soribed by number on a city map is 
a question of fact for the jury. Bry- 
an _v. Faucett, 65 N. C, 650. 

[b] Where the land lies or is lo- 
cat (1) is a question for the jury. 
Partridge v. Russell, 2 NYS 529; 
Hurley v. Morgan, 18 N. C. 425, 28 
AmD 579; Coats v. Mathews, 11 S. 
Cc. L. 99. (2) But where reference 
has been made to other deeds, it is 
held to be a question for the court. 
Kelso v. Stigar, 75. Md. 376, 24 A 


8. 

89. Burnett. v. Roman, 192 Ala. 
188, 68 S 858; Gillespie v. Powell, 132 
Ga. 358, 64 SE 80; Little v. Greek, 
233 Pa. 584, 82 A 955; Steigleder v. 
Marshall, 159 Pa. 7%. 28 A 240; Alt- 
man v. McBride, 85 S.C. L. 208. 

40. U. S—Reed v. Merrimac Riv- 
wee ete,, 8 How. 274, 12 L. ed. 

Ky.—vVenable v, McDonald, 4 Dana 
886; Layson v, Galloway, 4 Bibb 100. 

Mo.—Cole vy. Mueller, 187 Mo. 638, 


86 SW 1938. 
N. H.—Andrews v. Todd, 50 N. H. 
ae aes v. Woodward, 46 N. H. 315. 


Y.—Ogden vy. Jennings, 66 Barb. 
go) ‘Taft 62 N. ¥. 526]; Frier v. Jack- 
son, & Johns. 495. 

N. C.—Clark v. Wagoner, 70 N. C. 
706, 
3 Friar, er v. Ingersoll, 7 Pa. 185. 
24 Ga Seva ae Bank v. 
ete $0 171,. 78, A. 617, 


Tex.—Frisby v. Withers, 61 Tex. 
134; Camley vy. Stanfield, 10 Tex 546, 
60 ‘AmD 219; Bohrer vy. Chambers, 
(Civ. A.) 49 SW 410. 

Vt.—Lippett v, Kelley, 46 Vt. 516. 
* W. Va.—Snooks vy. Wingfield, 52 
WwW. Va. 


441, 44 SE 277. 

Eng.—Lyle vy. Richards, L. R. 1 
i. SLACee2. 

41. Abbott v. Abbott, 51 Me. 575. 

42. a. i 120 
Ga. 735,48 SE 229. 

Me.—May v. Labbe, 114 Me. 374, 
96 A 502. ; 

Mass.—Bond v. Fay, 12 Allen 86. 


N. J.—Roosevelt v. Shapiro, 85 N 
J. L. 626, 90 A 295; Schmitt v, Trap- 
hagen, 73 N. J. Eq. 399, 69 A 189, 133 
Tea 739 [Laff 72 N. J. Eq. 665, 66 A 

R. I.—Co-operative Bldg. Bank vy. 
Hawkins, 30 R. I. 171, 73 A 617. 


Tex.—Mitchell vy. Robinson, (Civ. 
A.) 136 SW F01. 
Vt.—Stevens v. Hollister, 18 Vt. 


294, 46 AmD 154 (holding that wheth- 
er land is within description is a 
question of law where there is no 
controversy as to the facts). 

[a] No ambiguity.—The words in 
the descriptive clause of a deed, “be- 
ing the same land owned and occu- 
pied by me,” occurring immediately 
after the description of the land by 
metes and bounds, did not create an 
ambiguity in the deed. Malette v. 
Wright, 120 Ga. 735, 48 SH 229. 

43. Heatley v. Long, 135 Ga. 153, 
68 SHE 788. 

44. Fee-simple estate defined see 
Estates ig Cye 601]. 

45. U. S.—Woodward v. Thissell, 
218 Fed. 810, 1384 CCA 498 (stating 
the rule obtaining in Kentucky be- 
fore it was changed by statute). 


Conn.—Loomis v., Heublein, 91 
Conn. 146, 99 A 483. 

a. J a. 440, 

47 S 481 (rule changed by statute 


in 1903). 

Tll—Coogan vy, Jones, 278 Ill. 279, 
115 NE 877 (stating the former rule 
in this state). See A8tna L. Ins, Co. 
v. Hoppin, 249 Till. 406, 94 NE 669 
(holding that a deed to husband and 
wife for life and for the life of the 
survivor, and at the death of the 
survivor to the heirs of the body of 
the wife, does not create a remainder 
in fee simple in the heirs of the life 
tenant, because it is not granted to 
the general heirs but to a restricted 
class). 

Ind.—Nicholson y. Caress, 59 Ind. 


298 [18C.J.] 


DEEDS [§ 278 


rules of construction might defeat the intent of 
the parties;*® and there are cases which hold that 
the use of the word ‘‘heirs’’ is not essential to the 
creation of an absolute estate, where it plainly ap- 
pears from the terms and provisions of the deed, 
its object, and the surrounding circumstances that 
the intention was to convey a fee.” By the str 
rue of the common law, the use of the word 
‘heirs’? alone, without a pronoun showing its ap-. 
plication, is insufficient.4® ‘The omission of the word 
supplied by the 


intention or the con- | 296, 70 SI 804; Windham v. Howell, 


‘‘heirs,’’? it has been held, is not 


89 (rule changed by statute in 1853); 
Nelson v. Davis, 86 Ind, 474. 

Ky.—Calmes v. Buck, 4 Bibb 453. 

Me.—Hall v. Hall, 106 Me. 3889, .76 
A 705; Brown vy. Dickey, 106 Me, 97, 
7h A o882.- 

Mass.—Bean v. French, 140 Mass. 
229, 8 NE 206; Buffum v. Hutchinson, 
L Allen 58. 

Mich,—Sanborn vy, Loud, 160 Mich. 
154, 157, 118 NW 309, 121 AmSR 614 
feit Cye]; Lyon v. Hyler, 186 Mich. 
76, 98 NW 858 (rule changed by stat- 
ute in 1881), 

Mo,—Garrett v. Wiltse, 252 Mo, 
699, 161 SW 694; Rector yv.; Waugh, 
17 Mo, 18, 57 AmD 251; Leitensdorfer 
v. Delphy, 15 Mo, 160, 65 AmD 187; 
Hogan v, Welcker, 14 Mo, 177; Mar- 
tin v. Long, 3 Mo. 3891. 

N. J.—Ross v. Adams, 80 N. J. Le 
Arh 82 AmD 287 [rev 28 N, J. lL. 160, 


N. Y.—Jackson vy. Davenport, 20 
Johns, 537 [aff 18 Johns, 295), 

N. C.—Richmond Cedar Works v. 
John L, Roper Lumber Co,, 168 N, C, 
$91, 84 SEH 521; Cullens y, Cullens, 
161 N, C, $44, 77 SH 228, LRAI917B 
74 (both cases holding that the rule 
was changed by statute in 1879); 
Anderson y. Logan, 105 N. C, 266, 11 
SE 361; Batchelor v. Whitaker, 88 
Ws, os 900i Roberts v. Forsythe, 14 


> ek Of 
On, “Brown, x Hamilton Pirst Nat. 
Bank, 44 Oh, 269, 6 NE 648; Lee v. 


Scott, 26 on. Gir, Ct. 799, 

een rear munce v. Brooks, 8 Watts 
& S. 67; Lytle v, Lytle, 10 Watts 269, 
See Brink v. Michael, 8t Pa, 165, 

S. C.—Boyce v. Mosely, 102° 8,°C. 
861, 86 SI8 771; Lanham vy, Haynes, 
101. 8, C._ 424, 428, 86 SH. 966; Me- 
Millan v. Hughes, 88 8, GC, 296, 70 SB 
B04, Dickert v. Dickert, 46 8S, C. L. 
9 


Ont,—Re Gold, 4. OntWN 642, 28 
OntWR 794, 9 DomLR 26, 

See Titchenell v. Titchenell, 74 W. 
Va. 287, 242, 81 SH 978 (holding that 
a deed deseribing itself as one he- 
tween the grantors, of the first part, 
“and L, T., the wife of S:, grantes, 
her heirs or assigns, in case the sald 
S. T, survives L. T,, his wife, ‘The 
said §. T, is to have the control of 
the farm hereinafter deseribed and 
named, during his lifetime,” and pro- 
ceeding as followa: “The aforesaid 
grantors doth this day grant, bar- 
gain, convey unto the aforesaid gran. 
tee with general warranty. with the 
above consideration the farm now 
occupled by the above named 8, T. 
and L. T,” conveys to S T a life 
estate in the land, and to LT the 
remainder in fee simple); Hayward 
v, Ormsbee, 11 Wis, 8 (holding the 
word “heirs” not necessary where 
conveyance was of mere equitable in- 
terest). 

‘Both the decisions and the text 
writers are practically unanimous in 
stating that the word ‘heirs’ ta ine 
dispensable to the conveyance of an 
estate of inheritance by deed and 
that no substitute id? possible, un- 
less the common jlaw has been 
changed by statute,” Ivey v, Pea- 
cock, 56 Wa, 440, 442, 47 8 484. 

“There can be no conveyance of A 
foe without the use of the word 
‘heirs’ and no other words fre suse 
ceptible of being construed into a 
conveyance of the tee regardless ot 


the grantor’s 
sequences to 


iet 


gr 


employment of the word ‘‘issue,’’ *® ‘‘children,’’ %° 
‘‘representatives,’’ 5 **forever,’’ 5 or ‘‘assigns.’? > 
The use of the word ‘‘assigns’’ is not essential to 
the creation of a fee.54 

Life estate created. Under the rule requiring 
words of inheritance to ereate a fee, omission of 
such words will render the conveyance one for life 
merely. 

Grant to government. In order to ereate a fee, 
words of suecession are not necessary in a grant 
to the government,°° 


antees or  heirs.’’; 78 8S. C, 187, 59 SE 852, 853; Teague 


Lanham $y, Haynes, supra, v. Sowder, 124 Tenn, 132, 114 SW 484. 

Grammar School vy, | See Humphrey v. Foster, 13 Gratt. 

Andrews, 8 Mete. 
47. Merritt v, Disney, 48 Md, 844,| expression could be considered as 
[al “The words ‘vest absolute’ or/ creating a fee only by virtue of stat- 

‘absolutely’ mean an indefensible, un- utory provisions). 

conditional, fee=simple title.” Rivage! 63. MeMichael v. MeMichael, 51 


46. Ipswich 


v. Oates, 173 
608, 51414, 


N. 


(Mass.) 584. (54 Va.) 658 (holding that such an 


C. 5669, 574, 92 SH|S. C. 555, 29 SH 403 (where words 
“assigns forever’ appeared in haben- 


Lb] mgnity may decree a convey-|dum). See Watson v. Wolff-Goldman 
eo 


ance of 


according to the inten-| Realty Co., 95 Ark. 18, 128 SW 581, 


tion of the parties, although words | AnnCas1912A 540 (where it is held 
are omitted, Weller| that as a general rule the use of 
v. Rolason, 17. N 
Johnson vy, Gilbert, 84 8, C. Hq. 42] ever’ will have no conveyancing 
(holding such a deed to evidence an); power, and will not enlarge the 
executory contract for a sale in fee | grant). 


of inheritance 


13. Compare | the words “assigns” or “assigns for- 


which might be enforced). 54. Grant v. Carpenter, 8 R. IL 
48. Johnson v. Barden, 86 Vt. 19, | 36 
22, 88 A 721, AnnCas1916A 1248, 55. U. S.—Foster vy. ieee 9K 


“By the common law it is not the} Cas. No. 4,974, 83 Wash. C. 498. 
word ‘heirs’ alone which makes an Ark,—Gaines _ v. Sal 9 Ark, 


estate of inheritance, but the word 


6. 
‘heirs’ accompanied with a pronoun 1ll.—Edwardsville R, Co. v. Saw- 
{ts application, for, | yer, 92 Ill. 377. 


which shows 
sald Littletor 
heirs’ only m 


in 
ake 


these words ‘his Ind.—Robards vy, Marley, 80 Ind. 
an estate of in-| 185; Nicholson v. Caress, 45 Ind. 479; 


heritance. Commenting upon this} Clearwater v. Rose, 1 Blackf. 137. 

passage of Littleton, Coke says: Md.—-Hofsass v. Mann, 74 Md.*400, 
‘That every word 
servation,’ and th 


land unto two 


is worthy of ob» | 22 A 65, 
at if a man grant Mass.—King v. Barns, 13 Pick. 24. 


and heirs, omitting! See White vy, © vhonaa! 216 Mass. 238, 


the pronoun, the grantees have but |102 NI 948 (right to take minerals). 


an estate for 


the uneertain 


Hi 
ty; 


to remark that 


that if land 


be 


man and = heirs, 
noun, a feo simple passes, it ia, nev- | 325. 


ertheless, sate 


So Coke give 
saying that, i 


panted by a 


a fee simple, 


son 


fe on necount of N. J.—Triisdell v. Lehman, 47 N 

and he goes on] Hg. 218, 20 A 891; Koarney v. Mita 
while it is said| comb, 16 N. J. Hq, 189. 

granted to one N. Y.—Young v. Marshall, Lalor 
omitting the pro-| 98; Jackson v. Van Hoesen, 4 Cow. 


to follow. Littleton, N. C.—Richmond Cedar Works v. 


o sanction to the| John L. Roper Lumber Co,, 168 N, C, 


n the ease of a deed| 391, 84 SH 621; Boggan v. Somers, 
to one, the word ‘heirs,’ unaccom-| 152 N, GC, 390, of te 965; Stell v. 
pronoun to Indicate | Barham, 87 N, 

whose helra, is s 


Co 


ufficient to convey Oh.—Ste eananee oa Sedan, 12 Oh. 
ke did not eare to} Clr, Ct, 408, 5 Oh, Cir. Dee. 609. 


give currency to the doetrine that a Pa, —Mattocks v. Brown, 103 Pa. 
deed to one and ‘heirs’ without the | 16; Newman's A Ds 85 Pa, 8389; Gray 
use of a pronoun would convey a fee] Vv, Packer, 4 atts & 8S. 17; rice 
almple by saying who said so, but) horn v, Harrison, MDa, UST? te Ly 


he doubtless 
reant Saunde 


refe 
ra, 


rred to what Ser-| 70, 1 AmD 229; Chalfant v. Rocke 
Bdward, not Wd») 30 Pa, Co, 81, 


mund, had recently sald as counsel S. C.-MeMichael v. MeMichael, 61 
in the case of Colthirst v. Bejushin, | 8. C. 655, 29 SH 408; Jones v. Swear- 
1 Plowd, 21, 28, 75 Reprint 838, For] ingen, 42 8. ©, 68, 19 SH 947; Brad- 
the Sergeant had there claimed that | ford y. Griffin, 40 8. C, 468, 19 SH 76; 
to be the doctrine, and it ¢ame to} Jordan vy, Neece, 86 8. C, 995, 15 SE 


be unquestioned, 


Tn Shepard's | 202, 81 AmSR 869; Murphy v. Reyn- 


Touchstone, it is said that if a grant olds, oT B.. Or TL, © 

be made to one and ‘heirs’ without Tenn.—Cromwell v, Winchester, 2 
“© pronoun a feo simple passes but| Head 389; Hunter v. Bryan, 656 
that if a grant be to two and ‘helirsa,'| Humphr, 47. 


without the apnt 


estate for lite 


Oo 


roprinte pronoun, an N. S.-Millard v, Gregoire, 47 N. 8. 


niy will pass for] 78, 11 DomLR 639, 12 WastLR 401, 


want of Rortainey as to whose heirs Ont.—Atmastrong v. Harrison, 29 


are intended, 


Dp. 


“101, The same | Ont, 174, 


Inw ta Intd down In Comyn's Digest, [a] A life ontate only is created 
and by Cruise In hia Digest of the} by: (1) The words “grant, bargain, 
Law of Real Property, Com, Dir, and well.” Gray v. Packer, 4 Watts 


Mstates, A, 2; 


ed,, vol. 4, tit. 


$2, 


Cruise Dig,, Greenl,| & 8S. (Pa.) 17 (2) A deed to “A and 


chap. 22, 8 8, b. 2,] after his death to the: issue of his 


p, 657." Johnson v, Barden, supra, body.” Bradford vy, Griffin, 40 S. C. 
49. Jordan v, MeClure, 85 Pa, 495, | 468, 19 SH 76. (8) Or a deed to J M 
50. Nelson y, Davis, 3806 Ind, 474. | “and his generation, to endure as 


51. Brown 


Vv. 


Mattocks, 108 Pa,| long as the waters of the Delaware 
should run.’ Foster yv. Joice % oh: 


16, 

jad Warranty olause warranting | Cas, No, 974, 8 Wash. C. C, 
title to the grantees and their exees | Cullens vy, Cullens, 161 N, 0, bade Fi 
utors, adminiatratora, and assigna| SE 228, LRAIDI7TBR 74; Wollam Vv. 
forever does not 
Michno’ Vv. MoMichael, 518. 0, 656, | Teague y. Sowder, 121 ‘Tenn, 132, 114 


29 SH 408, 


create feo, Me-| Van Vieck, 30 Oh. Cir, Ct. 748 


SW 484, 


62. Dennis v, Wilson, 107 Masa, 66. Josephs v. U. 8, 1. Ot. Ch. 


HO1; MoMillan 


Vv. 


Hughes, 88 8, rol 1975 Sylvester v. State, 46 Wash. 


Yor later onsen, developments and changes in the law aoe oumulat ive Annotations, mame title, page and note number, 
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Trusts. An exception to the common-law rule, re- 
quiring words of inheritance in order to pass a 
fee-simple estate, is recognized in some jurisdic- 
tions where the purposes of a trust require that the 
trustee or beneficiary shall take an estate of in- 
heritance, in which case it has been held that the 
word ‘‘heirs’’ is not essential to ereate such an 


estate.57 
Exceptions and reservations. 


an exception properly so called.®® 
Grant to corporation. 


essential.® 


585, 91 P 15 ort 215 U. S, 80, 30 SCt 
25,54, L, ed...101). 

fa] Grant to territory.—A deed 
‘granting land to the territory of 
Washington did not require the 
words of succession in order to pass 
a fee, since the deed, while in form 
to the territory, was in fact to the 
government, which has had an un- 
interrupted existence, although its 
form changed in the change from 
a territory to a state. Sylvester v. 
State, 46 Wash. 585, 91 P 15 [aff 215 
U. S: 80, 30 SCt 25, 54 L. eds 101]. 

57. Paton y. Langley, 50 Mich. 428, 
15 NW 537; Hays v. Glassport Bridge 
Co., 32 PittsbLegJ (Pa.) 265; McMil- 
lan v. Hughes, 88 S. C. 296, 70 SE 
804; Mitchell v. Allen, 81.8. C, 340, 
61 SE 1087, 62 SE 399; Cathcart v. 
Nelson, 70 Vt. 817, 40 A 826 Cwhere 
declaration of trust was construed). 

“In a deed to trustees, words of 
inheritance are not necessary to pass 
a fee, if it clearly appears that it is 
necessary for the performance of 
the trust that a fee should pass,” 


Hays v. Glassport Bridge Co., 82 
PittsbLegJ (Pa.) 265. 
58. Hall v. Hall, 106 Me. 389, 76 


A 705; McIntire v. Lauckner, 108 Me, 
443, 81 A 784; Engel v. Ayer, 85 Me. 
448, 27 A 352; Asheroft v. Eastern 
R. Co., 126 Mass. 196, 30 AmR 672; 
Curtis’ v. Gardner, 13’ Metc, (Mass.) 
457; Mandle v. Gharing, 256 Pa. 121, 
100 A 585. 

59. Hall v. Hall, 106 Me. 389, 76 
A 705; Engel v. Ayer, 85 Me. 448, 27 
A $52: Winthrop v. Fairbanks, 41 ‘Me. 
307; Emerson. v. Mooney, 50 N. H. 
315; Mandle v. Gharing, 256 Pa. 121, 
100 A 5385. 

Be Barker v. Barrows, 188 Mass. 
o ; 

61. Wilkes ‘Barre v. Wyoming 
Historical, ete., Soc., 184 Pa. 616, 19 
A 809; Halifax Cong. Soc. v. Stark, 
34 Vt. 243. 

[a] Conveyance by the state of 
the occupancy and possession “for- 
ever” to a corporation passes the full 
ownership. In re Mechanics’ Soc., 
$1 La. Ann. 627. 


62. Hamlin v. Perticuler aoe hay 
Meeting House, 102 Me. 3438, 69 
63. Benning v. Benning, 14 B. 


Mon. (Ky.) 585: Bailey v. Duncan, 4 
TB. Son, (Ky.) 256; Murray v. 
Walker, 20 S. C. Hq. 19 8. 


64 Charter Oak lL, Ins. Co. v. 
Chatillion, 11 Fed. 818. 
65. Ala.—Graves v. Wheeler, 180 


Ala, 412, 61 S 341. 

Ark.—Mt. Olive Stave Co. v. Hand- 
ford, 112 Ark. 522, 166 SW 532; Mce- 
Dill y. Meyér, 94 Ark, 615, 128 SW 
364. And see Patterson vy. Moore, 
15 Ark. 222. 

Ky.—Miller v. Sy hag 167 Ky. 
252, *is0 SW 372; Ha Wright, 121 
Ky. 16, 87 Sw 112 27 Kyl 1185. 
And see Maxwell y. Sentennial Per- 
petual Bldg., etc., Assoc., 131 Ky. 18. 


Yi : 


To create a reser- 
vation in fee, words of inheritance must be em- 
ployed at common law,°® but this does not apply to 


In a grant for a body cor- 
porate, the proper words of perpetuity essential to 
the creation of a fee are ‘‘their successors and as- 
signs forever,’’ °° but the use of such words is not 
So where a conveyance is made to a 
committee of a church organization and their sue- 
cessors in office, without any words of qualification 
or limitation, a fee is granted, although no words 
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word ‘‘heirs. 


apparent from 


114 SW 3824. 

N, SE Oey” v. Green, 167 N. C. 
91, 88 SH 248. 

Va. —Flanary v. Kane, 102 Va. 547, 
46 SE 312, 681. And see Smith v. 
Smith, 112 Va. 617, 72 SH 119. 

Wash.—Pioneer Sand, ete., Co. v. 
Seattle Constr., ete., Co., 173 P 508. 

See statutory provisions; and Van 
Slyke v. Arrowhead Reservoir, ete., 
Co., 155 Cal. 675, 102 P 816; Jacobs 
v. All Persons, 12 Cal. A. 1638, 106 P 
896; Stoller v. Doyle, 257 Ill. 869, 
100 NE 959; Palmer v. Cook, 159 Tll. 
300, 42 NED 796, 50 AmSR 165; Lehn- 
dorf v. Cope, 122 Tll. 817, 138 NE 505; 
Yeager v. Farnsworth, 163 Iowa 537, 
145 NW 87; Teany v. Mains, 113 Iowa 
538, 84 NW 958; Tygard v. Hartwell, 
204 Mo. 200, 102 SW 989; Ewing v. 
Shannahan, 113 Mo. 188, 20 SW 1065; 
McCullock v. Holmes, 111 Mo. 445, 19 
SW 1096; Cowdrey vy. Cowdrey, 71 
N. J. Eq. 358, 64° A 98; Wilson v. 
Ford, 209 N. Y. 186, 102 NE 614 
(where rule was applied to an ex- 
ception); Ford vy. Oregon Electric 
R. Co., “60 Or. 278, 117 P 809, 36 
LRANS. 358, AnnCas1914A 280; Tone 
v. ‘Tillamook Cityy 158° Ori 382, 114 P 
988; Ruhnke v. Aubert, 58 Or. 6, 118 
P 388; Teague v. Sowder, 121 Tenn. 
132, 114 SW 484; McKinney v. Stacks, 
6 Heisk. (Tenn,) 284. 

66. U. S—Woodward v. Thissell, 
218 Fed. 810, 184 CCA 498 (dealing 
with a case arising under the Ken- 
tucky statute). 

Ala.—Slaughter v. Hall, 77 S 7388. 

Nll.—Buck v. Garber, 261 Tll. 378, 
103 NE 1059; Bauman vy. Stoller, 139 
ie A. 393 [aff 235 Ill. 480, 85 NB 


Towa.—Husted v. Rollins, 156 Towa 
546,187 NW 462, 42 LRANS 378 
(holding that, although by a statute 
words of inheritance may be un- 
necessary to create an estate of in- 
heritance, their absence may be im- 
portant in determining the estate 
conveyed where there is no express 
provision that every conveyance from 
which words of inheritance are omit- 
ted shall create an estate in fee sim- 


Pls). 
a omeder ty v. Wiltse, 252 Mo. 
149 


699, 161 SW 69 
N. O—tTr Patt v. Williams, 
N. C. 415, 68 SE 79, 24 LRANS 514; 
Sprinkle v. Spainhour, 149 N. C. 223, 
62 SE 910, 25 LRANS 167; Gray v. 
Hawkins, 133 N. C. 1, 45 SH 368. 
Tenn.—Teague v. Sowder, 121 
75 


Tenn. 132, 114 SW 484. 
W. Va.—Weekley v. Weekley, 
W. Va. 280, 83 SE 1005; Totten v. 


Pocahontas Coal, ete., Co., 67 W. Va. 
639, 68 SE 373. 
fa] TMlustrations.—(1) Where a 


deed conveys a life estate with re- 
mainder to the three sons of the life 
tenant, and provides that, upon the 
death of any one of the remainder- 
men during the life of the life ten- 
ant without issue, his share shall 


Statutory provisions. 
dictions, the technical words required at common 
law to transfer an estate of 
longer required in order to ereate a fee.%5 
these statutes, as they frequently do, provide that 
a conveyance shall be held to be a conveyance of 
the fee, unless a contrary intent is expressed or 
the 
whether or not a fee is conveyed becomes one of 
construction to be determined from a consideration 
of the entire conveyance.®® 
where a less estate is expressly limited.®7 
tention so to limit the estate may appear from 
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of limitation to heirs are used.°* 
Personal property. 
words of inheritance are not essential to pass the 
absolute estate of a grantor in personal property.®# 
A deed of release has been held to reconvey a fee 


to the original grantor, although not employing the 
1? 64 


It has been decided that. 


By statute in many juris- 


inheritance are no 
Where 


instrument, the question of 


A fee will not pass 
The in- 


pass to the survivor or survivors of 
the remaindermen, the life tenant 
upon the death of all three re- 
maindermen without issue would 
take an ore in fee simple. Gray 
v. Hawkins, 1838 N. C. 1, 45 SE 863 
(so holding for the reason that such 
a construction would give effect to 
the manifest intention of the gran- 
tor, and would not be a violation of 
any principle of law nor rule of con- 
struction). (2) Where in the prem- 
ises a deed runs to a grantee named 
and her heirs, parties of the second 
part, it will not be construed as pass- 
ing less than a fee by reason of the 
fact that in the granting clause a 
plural form is used for nouns and 
pronouns in connection with the see- 
ond party. Garrett v. Wiltse, 252 
Mo. 699, 161 SW 694 (so holding par- 
ticularly where in the habendum and 
warranting clause the singular form 
is used). (8) When a= statutory 
warranty deed is made without say- 
ing “his heirs and assigns,” it 
passes the fee to the grantee if there 
are no other words in the deed indi- 
eating a contrary intention, but, if a 
contrary intention appears in the in- 
strument, then the words “convey 
and warrant” will not grant the fee 
to the persons named, but will sub- 
ject the conveyance to all of the con- 
ditions, restrictions, and limitations 
specified in the deed. Bauman _ vy. 
Stoller, 189 Ill. A. 898 [aff 285 Il. 
480, 85 NE 657]. 

67. Graves v. Wheeler, 180 Ala, 
412, 61 S 841; Radebaugh vy. Rade- 
baugh, 266, Ill. 199, 107 NB 197; 
Adams y. Merrill, 45 Ind. A. 815, 85 


NE 114, 87 NE 36; Hall v, Wright, 
en Ky. 16, 87 SW 1129, 29 KyL 
5. 


fa] In Mlinois (1) it is provided 
by statute that every estate in land 
which shall be granted, conveyed, or 
devised, although other words here- 
tofore necessary to transfer an estate 
of inheritance are not added, shall 
be deemed a fee-simple estate of in- 
heritance, if a less estate is not lim- 
ited by express words or does not 
appear to have been granted or con- 
veyed or devised by construction or 
operation of law; and it was held 
that under this statute, where a deed 

was in the statutory form without 
the use of the word “heirs” con- 
veying premises to two grantees, 
with the provision that, in case either 
of them should die without an heir, 
her interest should revert to the 
survivor, the clause providing that 
the interest, if either grantee should 
die without an heir, should revert to 
the survivor was inoperative,  Pal- 
mer v. Cook, 159 Ill. 300, 42 NE 796, 
560 AmSR 165. (2) This case, how- 
ever, has been disregarded in later 
eases as overlooking the fact that 
the statute excepts grants and de- 
vises where an estate less than a 
fee is limited. Morton y. Babb, 251 
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any portion of the deed,** and where a less estate is 
limited, it will not be enlarged by construction,®° 
the statutory rule of construction being applicable 
only when from the whole instrument it is doubtful 
what estate was intended to be conveyed.’® But 
where the language used in a deed is ambiguous 
and uncertain as to the estate intended to be con- 
veyed, it will be construed to pass a fee rather than 
a less estate.” 

In England, under the Conveyancing Act of 1881 
it is sufficient, in a limitation of an estate in fee 
simple, to use the words ‘‘in fee simple’’ without 
the word ‘‘heirs.’’ 72 Under this statute it has been 
held that, in the absence of the word ‘‘heirs,’’ the 
words ‘‘fee simple’’ must be actually inserted and 
used, no matter how plain the intention of the par- 
ties may be to pass such an estate.” 

[§ 279] (2) Location of Words of Inheritance. 
Although words of inheritance are essential to the 
conveyance of a fee and they are not inserted in the 
granting clauses of a deed, yet if the entire deed 
shows an intent to convey a fee and such words 
are inserted elsewhere, they may be connected with 
the granting clause,’* as, for example, where they 
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appear in the habendum only,” or in the warranty 
clause,’® although there are authorities which ad- 
here to the strict common-law rule requiring the 
word ‘‘heirs’’ to appear in the premises or haben- 
dum, and which hold that it is not sufficient that 
it appears in the warranty clause alone.?7 And in 
any event it would seem that, where the common- 
law rules are adhered to, the word ‘‘heirs’’ must 
appear in the deed as connected with the name of 
the grantee and descriptive in some way of his 
estate.*® A grantee will take an estate in fee where 
such an estate is given in the premises of the deed, 
although the word ‘‘heirs’’ is omitted in the haben- 
dum.’® It has also been held that the absence of 
the word ‘‘heirs’’ is obviated by an express ref- 
erence to a deed conveying a fee.®° 

[§ 280] (3) Power of Disposition or Use. While 
a life estate, coupled with an unlimited power of the 
disposition, is equivalent to a title in fee,*! and the 
giving of such a power to a life tenant has fre- 
quently been said to enlarge his estate. to a fee,%* 
the more accurate rule is that, where a life estate 
is expressly limited, it is not enlarged to a fee by - 
the fact that the life tenant is given a power of 


Tll. 488, 96 NE 279; Bauman vy. Stol- 
ler, 235 Ill. 480, 85 NE. 657; Cov- 
en James, 217 Ill. 309, 75 NE 
490. 

68. McDill v. Meyer, 94 Ark. 615, 
128 SW 364; Bauman v. Stoller, 235 
Ill. 480, 85 NE 657; Cover v. James, 
217 Ill. 309, 75 NE 490 (holding that 
in a conveyance to two persons, an 
express provision clearly limiting 
the estate granted to the grantees 
jointly for life with the right of sur- 
vivorship would be given effect, al- 
though not appearing in the granting 
clause of the deed but being in 
habendum); Adams v. Merrill, 45 Ind. 
A. 315, 85 NE 114, 87 NE 36 (holding 
that the estate granted might, ina 
portion of the deed following the 
description, be defined as a_ life 
estate only and any valid remainder 
provided for); Taylor v. Dedman, 166 
Ky. 368, 179 SW 216. See Sandifer 
v. Sandifer, 229 Ill. 523, 82 NH 323 
(holding that the words, “it is here- 
by agreed by and between the par- 
ties, grantor and grantee, that upon 
the death of the parties hereto that 
the estate of the parties hereto, both 
real and personal, shall be divided in 
severalty among our legal heirs, 
equally,” attached to a warranty deed 
from husband to wife, do not affect 
the fee-simple estate conveyed, but 
merely constitute a covenant be- 
tween the parties). 

69. Cooper v. Mitchell Inv. Co., 
133 Ga. 769, 66 SE 1090, 29 LRANS 


291. 
a Slaughter v. Hall, (Ala.) 77S 


71. Belcher v. Ramey, 173 Ky. 
784, 191 SW 520; Edwards v. Cave, 
150 Ky. 272, 150 SW 369; Dotson v. 
Kentland Coal, ete., Co., 150 Ky. 60, 
150 SW 6. 

[a] “The reason of this rule of 
construction is founded in the favor 
with which the law looks upon the 


vesting of estates.” Belcher  v. 
Rts 178 Ky. 784, 790, 191 SW 
0. 

72. Conveyancing and Law of 
Property Act (1881) § 51. 

73. In re Ethell, etce., Contract, 


[1901] 1 Ch. 945. 

74. McDill v. Meyer, 95 Ark. 615, 
128 SW 364; Kenworthy v. Tullis, 3 
Ind. 96; Staton v. Mullis, 92 N. C. 623; 
Re Gold, 4 OntWN 642, 23 OntWR 
794, 9 DomLR 26. See Perry v. Penn- 
sylvania R. Co., 55 N. J. L. 178, 26 A 
829 (where it is decided that, where 
a deed reserves the use of a wharf 
“to be improved and kept in re- 
pair at the joint expense of the said 


parties, their heirs and assigns,” the 
right reserved must by implication 
have the same duration and trans- 
missible quality as the obligation to 
improve and repair which is imposed 
on the heirs and assigns). But see 
Ivey v. Peacock, 56 Fla. 440, 47 S 481 
(holding that the habendum clause in 
a deed of conveyance “to have and 
to hold the same in full right, title, 
interest or demand of what nature 
soever as against the said parties of 
the first part, in fee simple forever,” 
does not of itself create an estate 
of inheritance); Trust, ete, Co. v. 
Clarke, 3 Ont. A. 429 (holding that 
the covenants of a deed in the short 
form prescribed by statute could not 
be resorted to to supply words of in- 
heritance, and further that the quan- 
tity of the estate conveyed must de- 
pend on the operative words). 

{a] Word “heirs” may be trans- 
posed.—Tucker v. Williams, 117 N. C. 
119, 23 SE 90. 

75. Pool v. Blakie, 53 Ill. 495; 
Havens vy. Sea-Shore Land Co., 

N. J. Eq. 365, 20 A 497; Hanks v. Fol- 
som, 11 Lea (Tenn.) 555. 

76. Carolina’ Real. Est. Co. v. 
Bland, 152 N. C. 225, 67 SE 483; 
Saunders v. Saunders, 108 N. C. 327, 
12 SE 909; Winborne v. Downing, 105 
N. C. 20, 10 SE 888; Graybeal_v. 
Davis, 95 N. C. 508; Bunn v. Wells, 
94 N. C. 67; Waugh v. Miller, 75 N. C. 
127. See Patterson v. Moore, 15 Ark. 
222 (holding a warranty to the gran- 
tee against the grantor, ‘his heirs 
and assigns, not sufficient); Shaw v. 
Gilbraith, 7 Pa. 111 (holding that, 
while a fee was not conveyed, the 
deed would operate by way of estop- 


pel). 

77. Kirkman v. Wadsworth, 137 
N. C. 4538, 49 SH 962; Sullivan. v. 
Moore, 92 S. C. 305, 75 SE 497; Aus- 
tin v. Hunter, 85 S. C. 472, 67 SH 
734; Sullivan v. Moore, 84 S. C. 426, 
65 SE 108, 66 SE 561; Windham v. 
Howell, 78 S. C. 187, 59 SE 852; Wil- 
son v. Garland, 77 S. C. 171, 57 SE 
728; Jordan v. Neece, 36 S. C, 295, 
15 SH 202, 31 AmSR 869. 

[a] May evidence mistake.— 
Where a deed contained no haben- 
dum clause, and the word “heirs” 
was omitted from. the granting 
clause and used only in the warranty, 
its use there, while not enlarging the 
estate granted, was, in connection 
with evidence of intention by the 
grantor to convey a fee, a circum- 
stance indicating that its omission 
from other portions of the deed was 
inadvertence or mistake. Austin v. 


Hunter, 85 S. C. 472, 67 SE 734. See 
Sullivan v. Moore, 92 S. C. 305, 75 SH 
497 (holding evidence to warrant 
reformation). 

78. Cullens y. Cullens, 161 N. C. 
344, 77 SE 228, LRA1917B 74; Bog- 
gan v. Somers, 152 N. C. 390, 67 SK 
Breitenbach v. Dungan, 56 Pa 

See Saunders v. Hanes, 44 
N.Y. 853. 


80. Wickersham vy. Bills, 8 Ind. 
387; Evans v. Brady, 79 Md, 142, 28 
A 1061, 

[a] An assignment indorsed on a 
deed of fee simple of all “right, title, 
claim, interest, property and demand 
whatsoever in and to the within 
deed” will convey an estate in fee 
simple, the words of inheritance be- 
ing supplied by the reference to “the 
within deed.” Lemon v. Graham, 131 
Pa. 447, 19 A 48, 6 LRA 663. 

81. McDonald v. Jarvis, 64 W. Va. 
62, 60 SE 990, 181 AmSR 889. 

82. Ala. — Wells v. American 
Mortg. Co., 109 Ala, 480, 20 S 136; 
Booker v. Booker, 32 Ala. 473. 

Ky.—Ray v. Spear, 65 SW 867, 
23 KyL 1338. And see Schupp v. 
Mueller, 168 Ky. 338, 182 SW 187 
(holding that a deed conveying to 
husband and wife with right of sur- 
vivorship so long as the survivor re- 
mained unmarried, and in case of 
marriage the decedent’s interest to 
vest in his or her heirs, provided no 
sale had taken place before death, 
gave the grantees the right to con- 
vey a fee-simple title). 

Mo.,—Green v. Sutton, 50 Mo, 186; 
Tremmel v. Kleiboldt, 6 Mo, A. 549 
[aff 75 Mo. 255]. 

N. Y.—Coleman v. Beach, 97 N. Y. 
545; Campbell v. Morgan, 68 Hun 490, 
es 1001; In re Crofoot, 1837 NYS 


Tenn,—Brien v. Robinson, 102 
Tenn. 157, 52 SW 802. 
Va.—Culpeper Nat. Bank Vv. 


Wrenn, 115 Va. 55, 78 SE 620; Taylor 
v. Johnson, 114 Va. 329, 76 SE 325; 
Smith v. Smith, 112 Va. 617, 72 SH 
119; Hunter v. Hicks, 109 Va. 615, 64 
SE 988. 

[a] The fee passes in such a case 
(1) although the deed contains a 
clause providing that, in case the 
grantee shall die without any child 
or children, the land or the proceeds 
thereof shall revert to the grantor 
or his heirs (Ray v. Spear, 65 SW 
867, 23 KyL 1888), (2) or although it 
contains a clause against liability 
for the debts of the grantee (Ricks 
v. Pope, 129 Ng. 52, 39 SE 638). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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disposition ;8° and the fact that 


possesses a power of appointment will not increase 
the estate taken by him,§* although, under modern 
decisions determining the question of whether a fee 
is granted from a consideration of the entire in- 
strument,®> the presence of an absolute power of. 
disposition is often important as to the intent of 
So it has been held 
that an absolute estate will be vested in a grantee 
by a trust deed reserving a life estate and then to 
such persons as the grantee may appoint, or, in 
default of such appointment by him, then to him in 
A grant of the unrestricted use of real 
estate in perpetuity, without charge, is of the fee 
So where the grantor employs the word 
‘use’? as indicating complete dominion, the word 
has been held sufficient to transfer a fee.S® 

[§ 281]. b. Base, Conditional, or Determinable 
A determinable fee may éither arise from 


the grantor to create a fee.*® 


fee.87 


simple.®8 


Fee.°° 


83. Nort v. Healy Real Est., etce., 
Co., 136 Ga. 287, 71 SE 471; Beatson 
v. Bowers, (Ind. A.) 88 NE 966; 
Spicer yv. Spicer, 177 Ky. 400, 197 
SW. 959; Thompson y. Vance, 1 Metc. 
(Ky.) 669; Brandau v. McCurley, 124 


sar 248, 92 A 540, 8 LRA1915C 
[a] The rule has been applied to 


a conveyance to a person ‘during her 
life unless she should deed the same 
to one of the heirs of B, and if not 
so deeded at her death the same shall 
revert to B.,” etc. Beatson v. Bow- 
ers, (Ind. A.) 88 NE 966. 

The reason for the rule is 
that until the life tenant conveys 
“the fee would be in abeyance, and 
for the further reason, that an estate 
cannot be enlarged from a life estate 
into a fee, by the latter’s being built 
upon the former. The former cannot 
properly be said to be enlarged, but 
through the intervention of some 
other estate it is built upon the lat- 
ter, as, for example, a conditional 
fee, or a contingent remainder. Even 
where a merger arises, so that the 
lesser estate is merged in the greater, 
it arises through the intervention of 
some other estate, which, by reason 
of being a different or greater estate, 
swallows up the lesser. The very 
idea of a life estate presupposes a 
fee as existing elsewhere than in the 
tenant for life. The life tenant may 
be empowered to convey the fee, 
though it is not vested in him, thus 
divesting him who, but for the exer- 
cise of the power, would be the own- 
er of the conditional or contingent 


fee.” Beatson v. Bowers, 174 Ind, 
601, 604, 91 NE 922, 924. 
[c] -Where a power to mortgage 


and sell if necessary is given to a 
person to whom land is deeded to 
hold during her natural life, only a 
life estate is held to be created, Hol- 
land v, Keyes, 24 R. I, 289, 52 A 


Beatson y. Bowers, 174 Ind. 
601, 91 NE 922 [aff (A.) 88 NE 966]; 
Harris v. Caroline Distributing Co., 
172 N. C. 14, 89 SE 789, AnnCas1918B 
329; Graves v. Trueblood, 96 N. C. 
495, 1 SE 918. 

[a] An estate during the covert- 
ure will not be enlarged by a power 
of appointment given to the grantee 
in case she survives her husband. 
rae v. Trueblood, 96 N. C. 495, 1 


85. See supra § 278. 

86. Teague vy. Sowder, 121 Tenn. 
132, 114 SW 484; Taylor v. Johnson, 
114 Va. 329, 76 SE 325; Meyer v. 
Barnett, 60 W. Va. 467, 56 SE 206, 
116 AmSR 894, 6 LRANS 1191; Mor- 
gan v. Morgan, 60 W. Va. 327, 55 SH 
389, 9 AnnCas 934. See Hughes v, 
Saffell, 134 Ky. 175, 119 SW_ 804 
(where such fact was regarded as 
circumstance, evidencing intent to 
use “children” in sense of “heirs’’). 
And see Kaleialii v. Sullivan, 242 
Fed. 446, 155 CCA 222 (power to 

\ - 
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the life tenant 


expressed.°* 


make honest devise). 

{a] Inconsistent provisions, — A 
deed containing two inconsistent pro- 
visions, one indicating that a life 
estate only in real estate is intended 
to be conveyed, and the other grant- 
ing to such person an absolute power 
of alienation in fee simple, will be 
held to pass the life estate or the 
fee simple, as the one or the other 
may appear to be the primary intent 
disclosed by a consideration of the 
whole instrument. Morgan vy. Mor- 
gan, 60 W. Va. 327, 55 SE 389; 9 Ann 
Cas 9384. 

[b] The use of the word “assigns” 
in the granting clause and habendum 
of a deed imports an intention to 
give the grantees the power to sell 
and dispose of the property. Teague 
v. Sowder, 121 Tenn. 132, 114 SW 


484, 
Brunson. v. King, 11 S. C. Ea. 

483. Compare Berkeley Springs Bank 
v. Green, 45 W. Va. 168, 31 SE 260 
(holding the estate of the beneficiary 
under a similar provision to be an 
equitable estate in fee). 

88. Moline Water Power Co, 
Cox, 252 Ill. 348, 96 NE 1044. 

89. Blauvelt v. Passaic Water Co., 
75 N. J. Eq. 351, 72 A 1091, 

90. Conditional estates classified 


Vv. 


600) defined see Estates [16 Cyc 
91. See infra §§ 367-469. 


92. Cumberland County v.. Buck, 
79 N. J. Eq. 472, 82 A 418; Wagner 
v. Wallowa County, 76 Or. 450, 148 P 
1140, LRA1916F 303. 

93. Hess v. Kernen, 169 Iowa 646, 
149 NW 847; Cumberland County v. 
Buck, 79 N. J. Eq. 472, 82 A 418. 

94. Hess v. Kernen, 169 Iowa 646, 
149 NW 847; Lyford v. Laconia, 75 
N. H. 220, 72 A 1085, 139 AmSR 680, 
22 LRANS 1062; Cumberland County 
v. Buck, 79 N. J. Eq. 472, 82 A 


8. 

“The distinction between the two 
classes of determinable estates here 
under discussion is elaborately con- 
sidered in 1 Washburn Real Prop. 
*457 to *461, This distinction be- 
tween a condition and a limitation 
is stated in 2 Blackstone’s Com. 155 
as follows. ‘A distinction is, how- 
ever, made between a condition in 
deed and a limitation, which Little- 
ton denominates also a condition in 
law. For when an estate is so ex- 
pressly confined and limited by the 
words of its creation, that it cannot 
endure for any longer time than till 
the contingency happens upon which 
the estate is to fail, this is denomi- 
nated a limitation, as when land is 
granted to a man so long as he is 
parson of Dale, or while he continue 
unmarried, or until out of the rents 
and profits he shall have made £500 
and the like. In such case the estate 
determines as soon as the conting- 
ency happens (when he ceases to be 
a parson, marries a wife, or has re- 
ceived the £500), and the next sub- 
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and be dependent upon a condition, or arise from 
a limitation,®? the essential difference being that, 
in the case of a condition, the estate is not termi- 
nated ipso facto by the happening of the event upon 
which it may be defeated,®* while in the case -of a 
limitation, it passes at onee by way of reverter to the 
grantor, or, in the case of a limitation over, to the 
person to whom it is limited, upon the happening 
of the event which fixes the limitation.®* 
sults from this distinction that the usual technical 
words by which a limitation is expressed relate to 
time,®® differing from those expressing a condition.®® 
In order that a qualified, base, or determinable fee 
may be created, 
Such a fee is created by a deed of 
land to be used for a specified purpose with a pro- 
vision that it shall revert to the grantor if such use 
is discontinued.®® 
quent may also be conveyed by a deed which pro- 


It re- 


the qualification must be clearly 


And a fee on condition subse- 


sequent estate, which depends upon 
such determination, becomes imme- 
diately vested, without any act to be 
done by him who is next in expect- 
ancy. But when an estate is, strictly 
speaking, upon condition in deed (as 
if granted expressly upon condition 
to be void upon the payment of 
£40 by the grantor, or so that the 
grantee continues unmarried, or pro- 
vided he goes to York, etc.), the law 
permits it to endure beyond the time 
when such contingency happens, un- 
less the grantor or his heirs or as- 
signs take advantage of the breach 
of the condition and make either an 
entry or a claim in order to avoid 
the estate.’’’ Cumberland County y. 
pucks 79 N. J. Haq. 472, 476, 82 A 


95. Cumberland County v. Buck, 
79 N. J. Eq. 472, 82 A 418. 

“The technical words, given in 2 
Bacon Abr. tit. ‘Conditions’ (H), 
117, being ‘dum, dummodo, quandiu, 
donec, quosque, ubicunque, usque ad, 
tamdiu.’’”? Cumberland County v. 
Buck, supra. 5 

[a] The proper words are de- 
clared to be “while,” “as long as,” 
“until,” and “during.”  Vanatta v. 
Brewer, 32 N, J. Eq. 268; Chapin v. 
Winchester School Dist. No. 2, 35 
N. H. 445. 

[b] “The words ‘so long as,’ fol- 
lowed by the words ‘and no longer,’ 
can have but one significance in the 
absence of some element clearly dis- 
closing that they were not designed 
to defeat the estate granted at the 
expiration of the period of time 
named.” Cumberland County Vv. 
Buck,.79 N. J. Eq. 472, 476, 82 A 
418. And see Loomis y. Heublein, 
91 Conn. 146, 99 A 483 (where the 
court gave effect to the words “as 
long as’”’ in deciding that a qualified 
or determinable fee was created). 

96. Cumberland County v. Buck, 
79 N. J. Eq. 472, 82 A 418. 

“The words by which conditions 
are created are ‘sub conditione, ita 
quod, si contingat, proviso.’ ”"’ Cum- 
berland County v. Buck, 79 N. J. Eq. 
472, 475, 82 A 418. 

97. Hamlin v. Perticuler Baptist 
Meeting House, 103 Me. 343, 69 A 315 
(holding that a particular deed to the 
trustees of a religious society did 
not create a base fee where there 
were no words of qualification or 
limitation, and nothing to indicate 
that under any circumstances the 
estate was to determine). 

98. Ga.—Atlanta Consol. St. R. 
Co. v. Jackson, 108 Ga. 634, 34 SBE 
184. 
Ill.—Dees v. Chenvronts, 240 Ill. 
486, 88 NE 1011. } 

Iowa.—Des Moines City R. Co. v. 
Des Moines, 159 NW 450 
Ky.—Pheenix Ins. Co. 

Grange, 7 KyL 667. 

Me.—Farnsworth v. Perry, 83 Me. 
447, 22 A 373; Moulton v, Trafton, 64 
Me. 218, 


vy. Beechland 
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vides that the land shall revert to the grantor un- 


less used for purposes specified,” 


ment of a certain sum to the grantee, or if build- 
ings are erected thereon in a. specified manner.? 
So a fee may be eonveyed determinable upon the 
death of the grantee without issue,’ surviving chil- 
dren,’ or bodily heirs;> or without haying disposed 
of the land by deed or will;® or upon the grantee’s 
not reaching his majority;’ or upon a subjection of 
the land to a debt of the grantee;® or upon the 
death of the life tenant with living issue ;” or upon 
the nonpayment of certain annual payments con- 


stituting the consideration for t 


Where a deed limits a vested remainder on a par- 


ticular estate, with condition that, 


men die without heirs, or other words of like im- 


Mich.—Putter v. Clark, 168 NW 
N. C.—Herderson Methodist Prot- 


estant Chureh v. Young, 180 N, C, 8, 
40 SH 691. 
Pa. — Pennsylvania Horticultural 


Soc, v. Craig, 240 Pa. 187, 87 A 678, 

Tex»—Groeen v, Gresham, 21° Tex, 
Civ, A. 601, 58 SW 882. 

Wash,—Aumiller v, Dash, 61 Wash, 
620, 99 P B88, x 

See Fall Creek ts 
(Ind, A.) 108 NB 677 (“so long as 
used for school purposes"); Pole- 
bitzke v. John Week Lumber Co,, 167 
Wis, 877, 147 NW 708 (holding a lim- 
ited fee and not an easement to pass 
where a strip of land was granted 
Yor a particular use, but there was 
no provision tor reverter), Compare 
Abercrombie v, Simmons, 71 Kan, 
688, 81 P 208, 114 AmSR 609, 1 LRA 
NS 806, 6 AnnCas 289 Cwhere tho 
character of a railroad right of way 
was considered, and it was sald to 
be an interest in tand of a speolal 
and exclusive nature), 

“The eatate conveyed may continue 
forever, and for this reason it ia 
deemed to be a fee, but it may be 
determined if the property be dl. 
verted from the use intended, or if 
the conditions annexed to the grant 
be otherwise broken, and this makes 
it in contemplation of law & base or 


v. Shuman, 


qualified fee.” Pennsylvania Horti- 
cultural Soc. v. Craig, 240 Pa, 187, 
147,87 A 678, 

99. Bouvier v, Baltimore, ete, R. 


Co.,, 66 NV J.T, 818, 47° A 772; Van 
Schaick v. Lese, 8t Mise, 610, 66 NYS 
64; Wagner v. Wallowa County, 
Or, 458, 148 P 1140, LRAT9ION 808; 
Pierce v. Brown University, 21 R. 1 
892, 48 A 878. And see Infra §§ 876, 
877. But see Knapp v. Crawford, 16 
Wash, 624, 48 P 261 Cwhere it is de- 
cided that a grant of the perpetual 
use of land as long as the premises 
are used for the purpose agreed on is 
merely a lease), 

1. Martin v, Hafer, 124 Mich, 226, 
82 NW 1058, 

2 Clapp v. Wilder, 176 Maas, 832, 
67 NW 692, 60 LRA 120, 

S&S Gor-Storling’ v. Muntley, 139 
Ga, 21, 76 SW 87, ‘ 

Ky.——Morria vy. Shannon, 12 Bush 
89; MoGowan v. Pry, 9 ay Op. $06, | 
n 


Miss.—-Middlesex Bank ¢ Co, Vv, 
Field, 84 Misa, 646, 87 8 139, 
Mo,—Colllor ve Areher, 268 Mo, 


888, 167 SW 641, 
ye emiths Vv. Hankins, 87 Oh, St, 

8S. Ge-Smith v. Clinkacalos, 103 
8. 227, 86 SW 1064; Sligh v. Sligh, 
99 S.C, 307, 88 SO 260, 

[al A widow ,of auch a grantee 
takes no estate etther aa heir or 
widow, on his death without issue, tt 
being, provided that in such a ease 
the property ia to go to the holra of 


the grantor, Smith wo Hankins, 27 
Oh, St. 871. 
(b) A conditional Mmitation over 


upon death without jiasue does not 
out down an eatate In fee, it tales 
effect only at 
1 etter 
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or upon the pay- 


he conveyance,?? 
if the remainder- 


prior estate, and neither extends the 
prior estate, nor accelerates its ter- 
mination, Middlesex Banking Co. v. 
Wield, 84 Miss. 646, 87 8S 189. 

4 Barton v. Chance, 147 Ga, 622, 
94 SH 1007; Davis v. Hollingsworth, 
118 Ga, 210, 88 SH 827, 84 AmMSR 233; 
Stoller v. Doyle, 267 Ill, 869, 100 Nid 
959; Dehoe v. Lowen, 8 B. Mon, (Ky.) 
616 (holding that the grantee in such 
onso may, by conveyance, bar his is- 
sue); Trimble v, Shawhan, 101 Ky. 
403, 41 SW 646, 19 Kyl 626; Calmes 
v. Jones, 68 8 688, 28 KyL. 604; 
Branyan’ v, Tribble, (S. ¢.) 95. Si 
18%, See Louisville Trust Co, v. Wrd- 
man, 68 SW 814, 22 Kyl 729; Lock- 
ridge v. McCommon, 90 Tex, 284, 38 
SW 383. 

Marple v. Banister, 161 Ky. 
872, 1651 SW 921; Violet v. Purdy, 
161 Ky, 807, 16514 SW > 920; Trimble 
v. Shawhan, 101 Ky. 408, 41 SW 
646, 19 Kyl 625; Crawford y, Mas- 
ters, 98 S, 0.458, 82 SH 793; Church 
Vv. Moody, 98 8. CG. 234, 82 SH 428; 
Rooves ¥, Cook, 71 8. CG. 275, 51 Si 


6. Brown v. Renshaw, 57 Md, 67; 
Lockridge v. MeCommon, 90 Tex, 234, 
pos ape 88 [rev (Civ. A.) 387 SW 
ra Thus (1) an deed executed in 
trust for the grantor for life, with 
remainder to his appointees by will, 
or to his heirs if he makes no ap- 
poilntment, is held, as to the re- 
mainder limited to the heirs, to give 
fn executed fee in the taker for life, 
under the rule in Shelley’s case, sub- 
joot to bo divested by the exercise 
of the power of appointment, Brown 
v, Renshaw, 67 Md, 67, (2) Under a 
conditional limitation in a deed, by 
which, on the death of the grantee 
without having disposed of the land 
by deed or will, and without issue 
living, the title was vested in an- 
other, the execution by the firat gran- 
too of w dood of trust soouring a debt 
is not a disposition of the land, as it 
doex not convey the title, but creates 
© lion only, which is subjeet to the 
limitation of the debtor's title, and is 
defeated by his death before n sale 
thereunder without having made a 
conveyance and without issue, Look- 
ridge ve MeCommon, 90 Tex, 284, 38 
SW 33 [rev (Civ, A.) 87 S'W 161), 

W alker Vv. Walker, 1389 Ga. 647, 
77 SH 796; Roberta y. Daszey, (11.) 
119 NW 910; Gormloy v, Overatrect, 
165 Ky, 820, 160 SW 483; 

[a] A conveyance to several gran- 
toow prea ine that the property con- 
voyed shall not be eneronched upon 
or divided until after the death of 
one of the granteos, and the arrival 
at majority of such others of the 
grantees as may live for ao long, eon. 
voya a fee subject to be divested aa 
to any of the gmrantees by his death 
before the arrival of the time for 
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port, then the estate shall vest in a third person 
or class, such remainderman takes a defeasible fee 
conditioned upon his dying without heirs during the 
continuanee of the particular estate, and after the 
falling in of the latter, he surviving, his defeasible 
fee ripens into a fee simple;'* and there is no dif- 
ference in principle in a case where the life estate 
is reserved to the grantor and not conveyed,'? 
such ease the limitation as to death without issue 
is ordinarily to be regarded as restricted to the 
death of the remainderman before the termination 
of the life estate.’ 

Shifting uses. 
taking effect under the statute of uses, a future in- 
terest may be ereated to take effect in deroga- 
tion of the estate of the grantee created by the 


In 


By a deed of bargain and sale 


10. Loomis v. Eeublein, 91 Conn. 
146, 99. A 488. 

11. Morgan v. Long, 90 SW 1042, 
28 Kyl 1126; Colburn vy. Gividen, 85 
Sw 168, 27 KyL_ 858; Gibson  v. 
Thompson, 88 SW 188, 26 KyL 1085. 
And see Springs v. Hopkins, 171 N, C. 
486, 88 SH 774 (construing the deed 
in question to vest in several re- 
maindermen a fee defeasible as to 
each on his dying without issue, but 
also construing the deed to create 
& succession of survivorships so that 
the estate would not become abso- 
lute until the death without issue 
of all the remaindermen save one), 

[al Tlustrations.—(1) Under a 
deed giving the grantees a life estate, 
with remainder in fee to their child 
or children if there are any alive 
at the time of the deaths of such sec- 
ond parties, and if there is no such 
child or are no such children then 


alive, the property to descend to 
others, the child or children take a 
defeasible fee in remainder, condi- 


tioned on their outliving both par- 
ents, so /that, a parent being alive, 
they and such parent cannot give a 
good title. Colburn vy. Gividen, 85 
SW 168, 27 Kyl 858, (2) A deed con- 
taining an absolute conveyance of 
title with covenants of general war- 
ranty, Subject to a life estate re- 
served to the grantor, and conclud- 
ing With a clause providing that, if 
the grantee “should die without is- 
sue, then this deed is null and void,” 
gave the grantee a vested estate in 
remainder, subject to be defeated 
only by his death without issue dur- 
ing the lifetime of the grantor, and 
on the death of the grantor, leaving 
the grantee surviving him, the lat- 
ter todk an absolute fee-simple title, 
which was not affected by his sub- 
sequent death without issue. Mor- 
can v. Long, 90 SW 1042, 28 KyL 


12. Kokomo Trust Co. v. Hiller, 
(Ind. A;) 116 NW 382; Morgan’ v. 
Long, 90 SW 1042, 28 Kyl 1126; Gib- 
son v. Thompson, 88 SW 188, 26 KyL 
1085. And see Ames v. Smith, (111.) 
119 NW} 969 (arriving at the conclu- 
sion that the grantees took an estate 
in fee simple on the death of the 
grantor, and holding it unnecessary 
to decide the precise nature of the 
estate held by them during the life- 
time of the grantor), 

13. Ames v. Smith, (T1L) 119 ND 
969; Hughes v. Covington, 152 Ky. 
421, 163 SW 722; Birney v. Rich- 
ardson, 5 Dana (kxy.) 424. But see 
Sterling -v. Huntley, 189 Ga. 21, 76 
Sl! 876 (holding that under a conyey- 
ance to the pgrantor’s wife for life, 
with reversion to the grantor in ease 
of his surviving the wife, with re- 
mainder after the death of the wife, 
in case she survived the grantor, to 
her daughter, and, in the event of 


division, Watker vy, Walker, 139 Ga,} the death of the daughter without is- 
647, 77 SH 706, : sue, then at her death all of the 
8 Phillips v. Big Sandy Co., 108] above deseribed property shall. be 
SW 2876, 32 Ky 1263, equally divided between her two 
% Tlows vy Kornen, 169 Towa 646,|brothera, the words “then at her 
149 NW 847, death,” with respect to the division 


Mor later cases, developments and changes in the law noo oumulative Annotations, same title, page and note number, 
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granting clause,4 a fee may be conveyed to the 
‘grantee, and it may be provided that, on the hap- 
pening of a contingent event, the estate may be di- 
vested from such grantee and vested in a third per- 
son, whether at the time of the execution of the 
deed the latter is ascertained or is not in exist- 
Such a limitation is regarded as taking 


ence. 
effect as a shifting use.'° 
Springing interest. 


of the estate of the daughter, re- 
ferred to the death of the daughter 
and not to that of the mother). 

“Tt is the policy of the law, as well 
as the tendency of the courts, to 
favor the free and uncontrolled use 
and enjoyment of property, and the 
unrestricted power of alienation; and, 
this the court in all the later cases, 
in construing deeds, where the com- 
plete possession and enjoyment of 
the first taker is deferred to a fu- 
ture time, has held that where there 
are two periods to which the words 
‘dying without issue’ may be re- 
ferred, they should be referred to the 
first period, in order that the title 
may become absolute at the earliest 
practical time.” Gormley v. Over- 


street, 155 Ky. 820, 824, 160 SW 
488, 484. 
14. Stoller v. Doyle, 257 Ill. 369, 


100 NE 959; Simonds v. Simonds, 199 


srebt 552, 85 NE 860, 19 LRANS 
15. Lockbridge v. MeCommon, 90 
Tex. 234, 38 SW 88; -Ocheltree v. 
McClung, 7 W. Va. 232. 
[a] Conditional limitation. — A 


provision in a deed of land in fee, 
that on the grantee’s death, without 
having disposed of the land by deed 
or will, without issue or their de- 
seendants living at the time, the 
title should pass to others, is valid 
as a conditional limitation. _Lock- 
ridge v. McCommon, 90 Tex. 234, 38 


Ww 33. 

16. Stoller v. Doyle, 257 Ill. 369, 
100 NE 959; Simonds v. Simonds, 199 
Mass. 552, 85 NE 860, 19 LRANS 686 
(holding that a deed quitclaiming to 
S, his heirs and assigns, certain 
property, reserving the right to cut 
and remove wood and timber, haben- 
dum to S for life, remainder to 
such of his children as should ar- 
rive at twenty-one, their heirs and 
assigns, to their use, forever, so that 
neither the grantor, nor his heirs, 
nor any person or persons claiming 
under him, should have any estate in 
the premises, except as_ stated, 
created a shifting use, that the fee 
vested in S and his heirs and as- 
signs, to hold to the use of S for 
life, and then to the use of such 
children as should attain majority, 
and that when that class would. be 
determined, the use shifted on them 
in fee, being executed by the statute 
of uses); Lee v. Oates, 171. N.C. 
717, 88 SE 889, AnnCasi917A 514; 
Gray v. Hawkins, 133 N. C. 1, 45 SE 
363. 

fa] TMustrations.—(1) A convey- 
ance of a fee to the grantee, subject 
to a reversion in the grantor in case 
of the death of the grantee without 
children, is: valid (Stoller «=v. Doyle, 
257 Ill. 3869,,100 NE. 959), (2) as 
where the deed provides that, in case 
of the death of the grantee before 
his wife and his leaving surviving 
children, the wife and children should 
have the use of the land during the 
lifetime of the wife, and after the 
death or remarriage of the wife, the 
children should take the fee. Stoller 
v. Doyle, supra. (3).A deed to a per- 
son for life with remainder to his 
three sons named, and, in case of 
the death of one of the sons during 
the lifetime of the life tenant with- 
out issue, then his share to go to the 


% 


A deed which provides that 
the grantor holds the land in question, and that at 
his decease his children or any one of them may 
have it at a certain price is a conditional con- 
veyance, and creates a springing interest.17 


general. 
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lar bodies.9 


of persons and 


conditional fees 
law,?? while in 


survivor or survivors, takes effect by 
way of conditional limitation, and, 
upen the death of one of the remain- 
dermen, the use shifts to the surviv- 
ing grantees, and they become en- 
titled to his interest. Gray v. Haw- 
kins, 183 N. C. 1, 45,SE 3638. (4) A 
deed conveying in fee real estate to 
two sons of the grantors, and reserv- 
ing to the grantors a life estate, and 
contemporaneously executed indorse- 
ments thereon stipulating that, if 
either of the sons should die with- 
out issue, the survivor should take 
the whole, and declaring that the 
grantors intended that the sons 
should not account for the lands con- 
veyed in any future distribution of 
the estate of the grantors, must be 
considered together as one deed, and 
convey to the sons an estate in fee, 
with a shifting use to the survivor 
in case either should die without 
leaving issue. Bryan v. Eason, 147 
N. C. 284, 61 SE 71. 

17. Enoch v. Enoch, 13 Ky. Op. 

Conn.—Rudkin  v. 


802. 

18, Rand, 88 
Conn. 292, 91 A 198. 

Tll.— Coogan, v. Jones, 278 Ill. 279, 
115 NE 877; Dick v. Rickert, 222 Ill. 
413, 78 NE 823, 118 AmSR 426. 

Ind.—Lamb v. Medsker, 35 Ind. A, 


662, 74 NE 1012. 
Kan.—Howe v. Howe, 94 Kan. 67, 
145° P8738. 


Mo.—Johnson v. Calvert, 260 Mo. 
442, 169 SW 78 (per Walker, J.); Ty- 
gard a Hartwell, 204 Mo. 200, 102 
SW 989 

Pa.—Ackerman v. Ackerman, 32 Pa. 
Co. 358. 

See Corbin v. Healy, 20 Pick. 
(Mass.) 514 (holding “heirs born of 
her body” sufficient). 

{a] “The words commonly em- 
ployed in the granting clause of a 
deed conveying a fee tail are words 
showing a grant to the grantee ‘and 
the heirs of his body begotten,’ or to 
him and the ‘heirs of his body,’ where 
the estate granted is an estate tail 
If the deed has an haben- 
dum clause, that clause usually 
reads, ‘to have and to hold to him 
and the heirs of his body begotten,’ 
ete.” Coogan v. Jones, 278 Ill. 279, 
282,115 NE 877, 

[b] Heirs.—An estate tail cannot 
be created by deed. unless the word 


“heirs” is used, and no. synonyms, 
such as “issue,” “descendants,” 
“seed,” or “offspring,” will suffice. 


Rudkin v. Rand, 88 Conn. 292, 91 A 


198. 

“ ‘Heirs of her body otten 
by me,’ (1) are not words of pur- 
chase, but of limitation. They have 
a well-settled technical meaning, and 
import perpetual succession, and are 
eonstrued to be a limitation over to 
the grantor upon an indefinite fail- 
ure of issue of the particular heirs 
to whom the estate is granted, and 
under the common law create an 
estate in special tail. This construc- 
tion of words and phrases of similar 
meaning such as ‘her bodily heirs,’ 
‘the natural issue of her body,’ ‘heirs 
of her body,’ ‘lawful issues of her 
body,’ is a well-settled rule of prop- 
erty governing | the vestiture of title 
to real estate.” Speight v. Askins, 
118 Tenn. 749, 752, 102 SW 74. (2) 
“There is no difference, in the effect 


Estates Tail. 
tail at common law, words of inheritance and words 
of procreation are necessary,!® or if words of pro- 
creation are not employed, the unmistakable im- 
plication of the deed must limit the heirs to particu- 
An estate tail is not created by a 
limitation to a particular person or particular class 
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‘To ereate an estate 


not upon an indefinite failure of 


issue.?° By statute in the United States, estates tail 
are frequently abolished,?! and in some jurisdic- 
tions such a statute has been held to reéstablish 


as originally known to the common 
other jurisdictions it is held to 


of a deed, between a grant to one 
‘and the heirs of his body. begot- 
ten’ and to one and ‘his_ bodily 
heirs.’” Coogan. v. Jones, 278. Ill. 
279, 283, 115 NE 877. 

19. Hall v. Hankey, 174 Fed. 139, 
98 CCA 1738; Ackerman y, Ackerman, 
34 Pa. Super. 162. 

20. Deason vy. Stone, 166 Ala. 49, 
52 S 307; Findley v. Hill, 133 Ala. 
229, 32 S 497; Jones v. Jones, 20 Ga. 
699: etna L. Ins. Co. vy. Hoppin, 249 
Ill, 406, 94 NE 669; Kiowa Realty Co, 
eee 98 Mise. 694, 165 NYS 

{a] Tustrations.—(1) A convey- 
ance to husband and wife for life, 
and to the survivor for life, and to 
the heirs of the body of the wite 
upon the death of the survivor, does 
not create a remainder in fee tail for 
the reason that the heirs to whom 
the estate is restricted take in fee 
simple, Attna L. Ins. Co. v. Hoppin, 
249 Ill. 406, 94 NE 669. (2) A deed 
in trust for the use of the grantor’s 
son for life, and at his death for 
the. use and benefit of the heirs of 
such son at the time of his death, 
their heirs and assigns forever, but 
“in case he shall have no heir or 
heirs living at the time of his death 
then and in that case the same real 
and personal estate shall go to the 
heirs at law” of the grantor living 
at the time of the death of such 
son, did not create an estate tail, but 
created remainders in the children of 
the life tenant. Findley v. Hill, 133 
Ala. 229, 32 S 497. 

21. See statutory provisions; and 
eases infra notes 22-33. 

22. Kepler v. Larson, 131 Iowa 
438, 108 NW 1033, 7 LRANS 1109. 
See Middlesex Banking Go, © Gy. 
Field, 84 Miss. 646, 37 S 139 (holding 
that at common law a clause in a 
deed vesting title in one person in 
ease of the death of others ‘“with- 
out issue of their bodies’’ would have 
imported an indefinite failure of is- 
sue, so that the first takers would 
have taken a fee tail; but under Rev. 
Code (1880) § 1203, providing that 
such words shall be held as a limita- 
tion to take effect when the person 
named shall die without issue of the 


body “living at, the time of his 
death,” the first takers have an 
estate in. fee, determinable on the 


contingency of death without sur- 
viving issue, and the limitation over 
is conditional on the death of the 
first takers without issue). 

[a] “Prior to the statute of West- 
minster the Second, estates in fee 
limited to particular heirs, exclusive 
of others, as heirs of the body, were 
known as conditional fees,.by reason 


of the condition expressed or implied 
that if the donee died without such 
particular heirs, the land should re- 
vert to the donor. As soon as the 
donee had a child born his estate was 
absolute by performance of the con- 
dition, so far as to enable him to 
alienate the land and bar both his 
issue and the reversion. Upon the 
birth of issue he alienated the land 
and re-purchased, thus obtaining a 
fee simple that would descend to his 
heirs general, according to the course 
of the common law. To put a stop 
to this practice the statute de donis 
conditionalibus. aboye mentioned, un- 
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confer a life estate upon the first taker,?* with a 
remainder in fee vested in issue living at the time 
of the conveyance,** or contingent until the birth 
“And under still other statutes the 
grantee is held to take an estate in fee simple,?* and 
the question of whether the conveyance operates 
to ereate a fee simple in the first taker or a life 
estate in him, with a remainder in fee, is held 
to depend upon the intention of the grantor as de- 
rived from the deed by the application of estab- 
Further, the statute 


of issue.?> 


lished rules of construction.?* 


der which estates tail were created, 
was passed. The statute 
that from thenceforth 
the donor should be observed, and 
that the tenements given to a man 
and the heirs of his body should at 
all events go to the issue if there 
were any, or if there -were none, 
should revert to the donor. The 
judges then created a new kind of 
estate, denominated a fee tail, which 
would descend to the particular heirs, 
while the donor had a reversion ex- 
pectant on the failure of issue. 
About two hundred years after the 
enactment of this statute it was de- 
cided in Taltarum’s Case, Y. B. 12 
Edw. IV 19, that estates tail were 
barred by common _ recovery, by 
which the tenant in tail could dis- 
pose of the land for the purpose of 
defeating the entail.” Moore v. 
Reddel, 259 Ill. 36, 42, 102 NE 257. 

23. U. S—Ztna L. Ins. Co. v. 
Hoppin, 214 Fed. 928, 131 CCA 224 
(construing Illinois statutes). 

rk.—Le Sieur v. Spikes, 117 Ark. 
366, 175 SW 413; Maynard v. Hen- 
derson, 117 Ark. 24, 173 SW 831, Ann 
Casi917A 1157; Rogers v. Ogburn, 
116 Ark. 233, 172 SW 867; Hawkins 
v. Reeves, 112 Ark. 389, 166 SW 
562; Black v. Webb, 72 Ark. 336, 80 
7; Wilmans v. Robinson, 67 
55 SW 950; Horsley v. Hil- 
burn, i Ark. 458. 

Ill.—Coogan y. Jones, 278 Ill. 279, 
115 NE 877; Richardson vy. -Van 
Gundy, 271 Ill. 476, 111 NE 494; 
Spencer v. Spruell, 196 Til. 119, 63 
NE 621; Griswold v. Hicks, 132 Ill. 
494, 24 NE 63, 22 AmSR 549; Lehn- 
dorf v. Cope, 122 Ill. 317,.13 NE 505; 
Frazer v. Peoria County, 74 Ill. 282. 

Mass.—Sims y. Pierce, 157 Mass. 
52, 31 NE 718. 

Mo.—Elsea v. Smith, 273 Mo. 396, 
202 SW 1071; Charles v. White, 214 
Mo. 187, 112 SW 545, 127 AmSR 674, 
21 LRANS 481: Frame v. Humphreys, 
164 Mo. 336, 64 SW 116; Hunter v. 
Patterson, 142 Mo. 310, 44 SW 250; 
Clarkson vy. Clarkson, 125 Mo. 381, 
28 SW 446; Reed v. Lane, 122 Mo. 
311, 26 SW 957; Godman v. Simmons, 
113 Mo. 122, 20 SW 972; Wood v. 
Kice, 103 Mo. 329, 15 SW 6238; Bur- 
Tis v. Page, 12 Mo. 358. 

N. J.—Robeson v. Duncan, 74 N. J. 
Eq. 745, 70 A 685. 

{a] The Mlinois statute provides 
that, where by the common law a 
person might become seized in fee 
tail of land under conveyance, he 
shall be deemed to be seized there- 
of for life, the remainder to pass in 
fee to the person or persons to whom 
the estate tail on the death of the 
first grantee would first pass at com- 
mon law. The purpose of this stat- 
ute was to abolish estates tail, and 
not to revive conditional fees as 
known to be the common law prior to 
the statute de donis. Moore v. Red- 
del, 259 Ill. 36, 43, 102 NE 257, 259 
(where the court said: “The mani- 
fest intention of the General Assem- 
bly was to get rid of estates tail and 
not to revive conditional fees, with 
power of the life tenant to alien on 
the birth of issue and re-purchase so 
as to obtain a fee simple, and to sub- 
stitute for the fee tail a life estate 
in the grantee, with remainder in 
fee simple to those who would take 


such remainder by the terms of the! 


] 


enacted | 
the will of| 
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grant. 

in fee simple the reversion in the 
grantor would be defeated, since 
such reversion could only’ exist 
while. the remainder was contin- 
gent. The language employed was 
that the remainder should pass 


in fee simple absolute to the person 
or persons to whom the estate tail 
would, on the death of the first gran- 
tee, devisee, donee in tail, first pass 
according to the course of the com- 
mon law, by virtue of the devise, 
gift, grant or conveyance. When the 
question came before the court it was 
clear that this provision could not 
be construed according to the words 
used, and that the General Assembly 
never intended that the remainder 
should pass to the person or per- 
sons to whom an estate tail would 
have passed according to the course 
of the common law. By the canons 
of descent, if there were two or more 
males in equal degree, the eldest, 
only, would inherit to the exclusion 
of the other sons and the daugh- 
ters, and all rules of primogeniture 
had been expressly rejected by stat- 


ute. Neither could it be said to be 
the intention that the remainder 
should pass to the heirs-at-law of 
the life tenant according to the 


course prescribed by the statute for 
the descent of intestate property, 
which would defeat the intention of 
the grantor in the limitation to par- 
ticular heirs. In doing away with 
estates tail it could not have been 
the intention to restore the law as it 
was before the passage of the stat- 
ute under which they were created, 
making the estates conditional fees. 
If that had been so, the General As- 
sembly would merely have repealed 
the statute de donis. Frazer v. 
Peoria County, 74 Tl. 282. Entailed 
estates, limiting the inheritance from 
generation to generation with a re- 
version in the grantor and his heirs 
expectant upon the failure of issue, 
were regarded as an evil to be abol- 
ished, and conditional fees had been 
abolished because they defeated the 
intention of the grantor through the 
power of alienation. To restrict the 
first taker to a life estate and vest 
the fee in the issue when capable of 
taking the estate would not be open 
to either objection. Inasmuch as the 
language of the act could not be 
adopted as expressing the legislative 
intent, it was not unreasonable to 
hold that the purpose of the act was 
to provide that issue which was in 
existence at the time of the grant 
or should. be born afterward should 
be invested with the fee simple and 
the reversion in the grantor be de- 
stroyed. That such conclusion was 
in harmony with the legislative will 
may fairly be inferred from the 
fact that the General Assembly, hav- 
ing power to make a change, has not 


done so”). 

24. Moore v. Reddel, 259 Ill. 36, 
102 NE 257. 

25. Moore v. Reddel, 259 Ill. 86, 
102 NE 257. 

26, Ala—Gamble v. Gamble, 75 S 


924; Dallas Compress Co. v. Smith, 
190 Ala. 423, 67 S 289. 
Cal.—Barnett v. Barnett, 104 Cal, 
298, 37 P 1049. 
Ga.—Stamey v. McGinnis, 145 Ga. 
226, 88 SE 935; Durant v. Muller, 88 


Ce) 
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de donis,** from the operation of which estates tail 
arose by judicial construction, has never been rec- 
ognized in some of the United States.?® 
abolishing estates in fee tail, but permitting a con- 
veyance to a suecession of donees then living, not 
exceeding two, and to the heirs of the body of the 
remainderman, and, in* default thereof, to the right 
heirs of the donor in fee, will permit a limitation 
over to a specifie person who is one of the right 
heirs of the donor, and the limitation over need 
not be to the right heirs generally.®° 


Whenever the estate vested} Ga. 251, 14 SE 612. 


A statute 


Inder such 


Ind.—Mellhinny v. Mellhinny, 187 
Ind. 411, 87 NE 147, 45 AmSR 186, 
24 LRA 489; Lamb v. Medsker, 35 


Ind. A. 662, T4 NE 1012; Chamberlain 
er ae 28 Ind. A. 599, 63 NE 
Ky.—Belcher v. Ramey, 173 Ky. 
784, 191 SW 520; Manteuffel v. Grieb, 
119 SW 739; Lawson v. Todd, 129 Ky. 
- 110 SW 412 , 38 Kyl 557; Brann 
Blzey, 8 88 Ky. "440; Davis v. Davis, 
o5 SW 122, 28 KyL 1132. 
N. C.—Blake v. Shields, 172 N. G 
ai $0 SE 764; Revis v. Murphy, 172 
C 579, 90 SE 573; Jones v. Rags- 
dale, 141 'N. CG 200, 58 SE 842; Marsh 
v. Griffin, 186 N.C. 333, 48 SE 735; 
Patterson v. Patterson, 2 N. c, 1638. 
Pa.—Schwem v. Calloway, 226 Pa, 
51, 75 A 22; Kimmel v. Shaffer, 219 
Pa. 375, 68 A 1017; Wilson v. Heil- 
man, 219 Pa. 237, 68 A 674; Schrecon- 
gost v. West, 210 Pa. 7, 59 A 269; 
Cecil v. Smith, 44 Pa. Super, 274; 
Smith v. Lindsey, 37 Pa. Super. 171, 
Tenn.—Speight vv. <Askins, 118 
Tenn. 749, 102 SW 74; Kirk v. Furger- 
son, 6 Coldw. 479. 
[a] Under the Indiana statute, 
however, provision is made for’ the 
limitation of a valid remainder after 
what would be an estate tail at com- 
mon law. Mellhinny v. Mellhinny, 
187 Ind. 411, 87 NE 147, 45 AmSR 
186, 24 LRA 489; Adams’ vy. Merrill, 
: ‘Ind. A. 315, 85 NE 114, 87 NE 


{b] In Georgia, “by the act of 
1821 (Acts 1821, p. 32) fee tails, 
whether express or implied, were 
converted into an absolute estate in 
the first taker. Craig v. Ambrose, 80 
Ga. 184, 4 SE 1. The Code of 1868, 
§ 3280 (Code of 1910, § 38661), left 
express estates tail just as under the 
act of 1821, but changed an estate 
tail by implication into a life-estate 


with remainder over.” Megahee v. 
Neen 146 Ga. 498, 500, 91 SE 


(c] An instrument conve only 
a life estate is held in California not 
within the application of a statute 
which provides that “every estate, 
which would be at common law 
adjudged to be a fee tail, is a fee 
simple.” Barnett v. Barnett, 104 
Cal. 298, 302, 37 P 1049. 

taf Nahaolelua vy. Heen, 20 Hawaii 
28. St. Westminster IT ¢ 1. 

29. Withers. v. Jenkins, 14 S. C, 
597 (where a deed to a person for 
life with remainder to another, and 
the lawful heirs of her body with 
power of appointment in case she 
dies childless or unmarried, was con- 
strued as creating in the person en- 
titled to the remainder a conditional 
fee). See Pooser vy. Tyler, 6 S.C. Bq. 
18 (holding that a deed to “A and his 
heirs lawfully begotten in wedlock 
with B” vests property absolutely in 
A). Compare Rudkin v. Rand, 88 
Conn, 292, 91 A 198 (where it is said 
that the conditional fee of the com- 
mon law was never recognized, nor 
the statute de donis adopted in Con- 


necticut). 
[a] A deed to a and if he 
dies without issue the land to revert 


to the grantor or his heirs, gives the 
grantee only a life estate, ilson Ww. 
Watkins, 48S. C, 341, 26 SE 663. 

30. Middlesex Banking Co. ¥. 


For later eases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 282-283] 


a statute the estate goes to the heirs of the donor 


by purchase and not by descent.*! 


where estates in fee tail have been abolished by 
statute, the only use made of the rule concerning 
them is to determine whether a grantee would have 
become seized in fee tail at common law.** 
in such jurisdictions it will not be considered that 
any person intended to create such an estate, unless 
the language of the deed forbids any other con- 


struction.®® 
[§ 283] 


Field, 84 Miss. 646, 37 S 139. 

[a] Revised Code (1880) § 1190 
containing a provision to this effect 
is equally applicable to deeds and 
wills. Middlesex Banking Co. v. 
Field, 84 Miss. 646, 87. S 189. 

81. Middlesex Banking Co. > v. 


Field, 84 Miss. 646, 37.8 139. al 


32. Duffield v. Duffield, 268 Ill. 29, 
108 NE 678, AnnCas1916D 859. 

33. Belcher v. Ramey, 173 Ky. 
784, 191 SW 520. 

34. Life estate defined see Estates 
[16 Cye 614]. 

85. Johnson y. Calvert, 260 Mo. 
442, 169 SW 78; Irvin v. Stover, 67 
W. Va. 356, 67 SE 1119. See Mann vy. 
Mann, 141 Cal. 326, 74 P 995 (hold- 
ing an agreement not a lease, but a 
conveyance of a life estate); Hughes 
v. Ellis, 189 Ga. 406, 77 SH 584 (hold- 
ing a conveyance to grantee for and 
during his natural life to convey life 


estate). And see eases infra this 
note. 
fa] Mlustrations.—A life estate 


may be created by: (1) A deed which 
provides that, on the death of the 
grantee, the property shall go to her 
ehildren, but which contains no ex- 
press covenants with respect to. the 
grantee's heirs at law. Loring v. 
Eliot, 16 Gray (Mass.) 568. (2) A 
deed which recites that a certain per- 
son is to have his support from the 
land during his natural life. Myers 
v. Cullum, 152 Ind. 700, 51 NE 918. 
(3) A deed of a tract of land to a 
person for the use and benefit of 
such person during his natural life 
and to his children: and their heirs 
and assigns. Burnett v. Summerlin, 
110 Ga. 349, 835 SE 655. (4) A deed 
to a person to have and to hold dur- 
ing his natural life and then to be 
divided among specified persons in a 
certain proportion. Palmer Oil, etce., 
Co. v. Blodgett, 60 Kan. 712, 57 P 947. 
See Simonton v. White, 93 Tex. 165, 
53 SW 339, 77 AmSR 824. (5) A deed 
of gift with the habendum “to have 
and to hold the property hereby con- 
veyed to the only proper use and 
benefit of the said parties of the sec- 
ond part during their natural lives, 
and remainder in fee to their legal 
issue.” Jeffries v. Butler, 108 Ky. 
531, 532, 56 SW 979, 22 Kyl. 226. 
(6) A conveyance of a life estate to 
a person and at his’ death the prop- 
erty to go to his heirs and assigns 
(German Nat. Bank v. Waring, 37 
Sw 64, 18 KyL 4388), (7) or at his 
death to the children then living and 
the heirs of any who may be dead 
(Lanham v. Haynes, 101 S. C. 424, 
85 SE 966; Polk v. Gunther, 107 Tenn. 
16, 64 SW 25), (8) or at his death to 
his son and his heirs or assigns for- 
ever (Temple v. Wright; 93 Va. 338, 
26 SE 844), (9) or after his demise 
to a third person, his heirs and as- 
signs (Bates v. Virolet, 83 App. Div. 
436, 538 NYS 893. And see Clay v. 
Clay, 72: SW/-810, 24 KyLi 2,016; 
Duckett v. Butler, 67 S. C. 130, 45 SE 
137). (10) The language of an agree- 
ment between father and daughter, 
providing that the daughter continue 
to live in certain premises and make 
it a home for her sister, who lived 
with her, without becoming a tenant, 
until further agreement between the 
parties, is appropriate to the creation 


‘ 
\ 


d. Life Estates—(1) In General.’ No 
particular words are required to ereate a life es- 
tate,°> but it may be done by any language which 


DEEDS 


In jurisdictions 
instrument.*7 


Also 


of a life estate in the daughter, since 
it gives her the right to retain pos- 
session until further agreement be- 
tween the parties, which event may 
not take place during her life; and 
it does not matter how contingent or 
uncertain the duration of the estate 
may be, or how probable is its ter- 
mination in a limited number of 
years, if it is capable of enduring 
for the term of a life, it is within 
the category of estates for life. Dis- 
ley v. Disley, 30 R. I. 366, 75 A 481. 
(11), Where land was conveyed to a 
husband and wife, the wife having 
the right to control the property and 
receive the income. during her life, 
but without power to convey, except 
by the joint deed of herself and hus- 
band, it being the intent of the deed 
that on her death, if the property 
hadi not been disposed of by a joint 
instrument, it was to vest in the 
ehildren of the grantees then living 
or the lawful issue of those who had 
died, the survivor to retain the right 
to control the property and receive 
the income during his life, and at 
his death the property to vest in 
the children, on the death of the hus- 
band the wife had only an estate for 
life. Burnett v. Piercy, 149 Cal. 178, 
86 P 603. (12) “A deed... wherein 
the grantor in the granting clause 
conveys to S., ‘his lifetime, subject to 
his management and control, but not 
subject to any ‘execution or execu- 
tions, debts or liabilities, of the said 
S. in any manner whatever, and at 
his death to descend to his children, 
or such child or children as he may 
prefer,’ the tenendum clause of which 
is ‘to have and to hold said tract 
or parcel of land to his and their 
own proper use, benefit, and behoof 
forever in fee simple,’ creates in S. 
a life-estate.’. Franklin v. Black- 
shear Mfg. Co., 144 Ga. 208, 86 SE 
536. (13) Where it appears that “the 
granting clause in the deed is to 
John M. Ferguson for his life and at 
his death to the ‘legal heirs of his 
body,’ and that in the closing para- 
graph it is recited that ‘this con- 
veyance is to John M. Ferguson (for) 
his lifetime and (at) his death to his 
children,’ with the further provision 
that if any creditor of John M. Fer- 
guson should attempt to subject the 
land, ‘then the said land is to go 
to his children’” it is “clear that 
the grantor intended to and did give 
to John M. Ferguson an estate for 
life, with remainder to his children.” 


McCoy v. Ferguson, 164 Ky. 136, 139,. 


175 SW 23. 

{b] Words of grant.—Technical 
words of grant may by statute be 
rendered unnecessary. Disley v. Dis- 
ley, 30 R. I. 366, 75 A=481 (holding 
that under Gen. L. [1896]. e¢ 202 § 19, 
declaring the use of the word “grant” 
not necessary to convey tenements 
and hereditaments, corporeal or in- 
eorporeal, and § 11, providing that 
any form of conveyance in writing, 
duly signed and. delivered’ by the 
grantor, conveys to the grantee the 
right and title of the grantor in the 
estate conveyed, whether absolute cr 
limited, -and § 4, providing that any 
instrument purporting to convey land 
is a “deed,” although without seal, 
an agreement between the father and 


[18 C.J.] 305 


sufficiently shows the grantor’s intention,?* although 
the purpose must clearly appear from the entire 
If, upon a consideration of the whole 
instrument, if is apparent that the grantor, not- 
withstanding the use of technical words that would 
import a fee, clearly intended that the grantee 
should have only a life estate, the latter construc- 
tion will be adopted.*§ 
ploy the term ‘‘life estate,’’ or expressly declare 
the estate granted to be such,®® nor is it necessary 
expressly to dispose of any remainder.*° 
tion of the estate granted to a person for life may 
be contained in the habendum.*! 


It is not necessary to em- 


A limita- 
But the fact that 


daughter, providing that the daugh- 
ter continue to live in certain prem- 
ises and make it a home for her sis- 
ter, who lived with her, without be- 
coming a tenant, until further agree- 
ment between the parties, contained 
words sufficient to convey a life 
estate to the daughter, technical 
words of grant not being necessary). 

36. Ala,—Smith vy. Bachus, 195 
Ala. 8, 70 S 261. 

Cal.—Whitcomb v. Worthing, 30 
Cal:, A. 629, 159.P. 613. 

lowa.—Hushaw v. Wood, 178 Iowa 
752, 160 NW 274. 

S. C.—Barrett v. Still, 102 S. C. 19, 
86. SE 204. 

W. Va.—lIrvin vy. Stover, 67 W. Va. 
356, 67 SE 1119. 

“Ordinarily a life estate is created 
by words of express limitation, and 
such an estate will not be assumed 
unless there are such words or their 
equivalents.” Johnson y. Calvert, 260 
cake 442, 460, 169 SW 78 (per Walker, 


ah 

[a] Even where it is provided by 
statute that, if it is the intention of 
the grantor to pass any less estate 
than an estate of inheritance, it shall 
be so expressed in the deed, such an 
intention is sufficiently expressed by 
a proviso in a deed, after the grant- 
ing clause, that the grantee shall 
take only a life estate with remain- 
der in fee to others, unless the re- 
mainder is one to which the rule in 
Shelley’s case applies. Williams ov. 
Hedrick, 96 Fed. 657, 37 CCA 552. 

37. Shepherd v. Tennessee Chem- 
ical Co., 147 Ga. 365, 94 SE 237; John- 
son v. Calvert, 260 Mo. 442, 169 SW 
78 (per Walker, J.). 

38. Justice v. Justice, 170 Ky. 423, 
186 SW 148. : 

89. Burnett v. Piercy, 149 Cal. 178, 
192, 86 P 603; Shepherd v. Anderson, 
(Mo.) 192 SW 952. See Disley — v. 
Disley, 30 R. I.:366, 75 A 481 (hold- 
ing that, in an agreement between a 
father and daughter, providing that 
the daughter continue to live in cer- 
tain premises and make it a home for 
her sister, who lived with her,’ ‘“with- 
out becoming a tenant,” until further 
agreement between the parties, the 
words “without becoming a tenant” 
are used in a broad and colloquial 
sense, and have particular reference 
to the payment of the rent, and are 
not used in the strict technical sense 
of the word ‘tenant’ in-the expres- 


sions “tenant for life,’ “tenant for 
years,” etc). 
“The intention can as well be 


manifested by other words, referring 
to the estate conveyed and describing 
its characteristics, and if by that 
means the intention to vest a life es- 
tate, only, is shown, it will be as ef- 
fectual as if it were expressly so 
stated.” Burnett v. Piercy, supra. ~ 

40.. Evans v. Dunlap, 36 Ind. A. 
198, 75; NE 297. 

{a] Deed construed.—A deed by a 
grantor holding the fee conveying a 
life estate, with or without a reser- 
vation, confers no title on the 
grantor, but merely operates to carve 
the life estate out of the fee. Evans 
Rn ge 36 Ind. A. 198,.75 NE 


41. Humphrey y. Foster, 13 Gratt. 
(54 Va.) . 653, , ‘ E 


306 [18 C. J.] 
the habendum is to the grantee ‘‘forever’’ will not 
be conclusive as against the creation of a life es- 
tate.4* Words of inheritance are only essential to 
create an estate greater than a life estate.4* A con- 
veyance therefore by a tenant by curtesy initiate, 
without words of inheritance, which would give the 
grantee an estate for his life if the former were 
seized in fee, will confer an estate for the life of 
the grantor. “4 Again a conveyance of land to the 
grantor’s wife for the life of the grantor ‘‘and at 
his death to revert and reinvest in fee simple to 
his heirs at law, or devisees, should he leave a will,’’ 
is construed as passing only a life estate.*® And 
where personal property is given to a person and 
his issue or the heirs of his body with limitation 
over in the event of his dying without issue or 
heirs of his body, the first taker has an estate for 
life only.“ A power of disposition of the fee is 
not inconsistent with a grant of the life estate.*7 

[§ 284) (2) Grant of Income or Usufruct. A 
grant of an income in, or the beneficial use of, land 
will create an estate in the land itself.** 

[§ 285] e, Remainders and Reversions—(1) In 
General. The essential characteristics of an estate 
in remainder *® or reversion ®® are elsewhere spe- 
cifically treated. One who is not technically a party 
to an indenture may take thereby an estate in re- 


42. “Johnson v. Barden, 86 Vt. 19, 50. 
83 A 721, AnnCas1915A 1243. See 51. 
Flynn v. Flynn, 4 KyL 983, 984 52. 
(holding that a conveyance of land, | 260; 
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[§§ 283-286 


mainder.®*1 A remainder in personal property may 
properly be created by deed.>? 

[§ 286] (2) Vested Remainders. Where a re- 
mainder is limited to take effect in possession, if 
ever, upon the determination of a particular estate 
and the latter estate is to be determined by an 
event which must unavoidably happen by the ef- 
flux of time, the remainder will be vested in in- 
terest as soon as the remainderman is in esse and 
ascertained, provided such remainder depends upon 
no other event or contingency, and nothing but 
the death of the remaimderman before the de- 


| termination of the particular estate will prevent the 


remainder from vesting in possession.®** The test 
as to whether a remainder is vested or contingent 
lies in the certainty of the vestmg of the estate, 
not in the certainty of enjoying the remainder.** 
A remainder is to be considered vested when any 
person in being would have a right to the imme- 
diate possession upon determination of the inter- 
mediate particular estate,°° or where a deed so 
limits a precedent estate that it necessarily termi- 
nates on the happening of an-event which must 
happen.®® So a vested remainder exists where prop- 


‘erty is deeded to a person for life with remainder 


to another at the death of the one holding the 


| life interest,®°7 as where property is conveyed to a 


See Estates [16 Cyc 661]. 
Phelps v. Phelps, 17 Md. 120. 
Ala.—Varner v. Young, 56 Ala. 
Ragsdale v. Norwood, 38 Ala. 


person who was in esse and answered 
the description of the remainder-man 
during the continuance of the par- 
ticular estate would thereupon be- 


“to have and to hold the said lana 
to the party of the second part and 
his heirs forever upon the following 
conditions: That said party of the 
second part has not the privilege to 
sell, lease or rent said land during 
his natural life, but is to use and 
occupy the same, and at his death 
to descend to his children,” vests the 
party of the second part with a life 
estate, and his children with the re- 
mainder). 

42. Ford v. Johnson, 41 Oh. St. 
366; Bradford vy. Griffin, 40 S. C. 468, 
19 SE 76. 

44, Reaume v. Chambers, 22 Mo. 


6. 

45. Whayne v. Davis, 66 SW 827, 
828, 286 KyL 2174, See Sterling v. 
Huntley, 139 Ga. 21, 76 SE 375 (where 


9 


the provision was that the “prop- 
erty shall revert to the said 
{grantor} and become his lawful 
property”). 
46. Nix v. Ray, 39 8. C. L. 423. 
47. Warlan v. Manington, 152 
Towa 707, 133 NW 467; Dickey v. 


Barnstable, 122 lowa 572, 98 NW 368; 
Spicer v. Spicer, 177 Ky. 400, 197 SW 
959; Marden y. Leimbach, 115 Md. 
206, 80 A 958; Southern Pine Lum- 
ber Co. v. Arnold, (Tex, Civ. A.) 139 
SW 917 [reh den (Civ, A.) 139 SW 
1167); Arnold y. Southern Pine Lum- 
ber Co., 58 Tex, Civ. A, 186;.123 SW 
1162, See also supra § 280. 

fa] Buch a power in the hahen- 
dum clause does not render it re- 
pugnant to the granting clause. 
aston v. Leimbach, 115 Md. 206, 80 

08, 

48. Williams v. Owen, 116 Ind. 71, 
18 NE 389; Gruber v. Lindenmeier, 
42 Minn. 99, 43 NW 964; Wellington 
v. Janvrin, 60 N. H.' 174; Currier v. 
Janvrin, 58 ve H:° 374; Stancel v. 
Calvert, 60 N. ©. 104, And see Davis 
v. Harrison, 540 ‘We d. 97, 153 CCA 133 
(holding that a deed conveying land 
to a trustee, to pay’ the rents and 
profits to a grantor’s nephew for life, 
vives only a life estate in the rents 
and profits, not any title to the 


land), 
{a] A base fee may be so created. 
Jamaica Pond Aqueduct Corp, v. 


Chandler, 9 Allen (Mass. ) 159, 
49. See Estates [16 Cyc 648]. 


21, 79 AmD 79; Price v. Price, 23 Ala. 
609; Williamson v. Mason, 23 Ala. 
488; Catterlin v. Hardy, 10 Ala. 511. 
Fla.—Horn vy. Gartman, 1 Fla. 63. 
Ga.—Broughton vy. West, 8 Ga. 248; 
Robinson v. Schly, 6 Ga. 515. 
Ky.—Keen v. Macey, 3 Bibb 39. 
Miss.—Harris v. McLaran, 30 Miss. 


a 

C.—Zimmerman vy. Wolfe, 25 
Ss. ath Eq. 329; Duke v. Dyches, 21 
S. C. Eg. 353. But see Ingram v. 
Porter, 15 S. C. L. 198 (holding that 
a future interest in a chattel opposed 
to the present interest in the grantor 
cannot be created). 

But see Murphy v. Cook, 10 La. 
Ann. 572 (where it was held that a 
limitation of slaves was too compli- 
cated to be sustained). 

Contra Dail v. Jones, 85 N.C. 221; 
Gilbert v. Murdock, 3 N. C. 182. 

{a] Chattels personal. could not be 
given (1) by deed to a person and 
the heirs of his body and on failure 
of issue over to the heirs of the 
donor, under the early decisions in 
North Carolina (Morrow v. Williams, 
14 N. C. 263; Sutton v. Hollowell, 13 
N. C. 185) (2) and in South Carolina 
(Crow: v. Bell, 4S. C. L. 140; Stock- 
ton v. Martin, 2 S. C. L471). 43) 
But a limitation over of personalty 
was held not void for remoteness in 
an early case in South Carolina 
where a gift was made by deed to 
several grantees with a_ limitation 
over to the survivors on the death of 
either without lawful issue. Hill v. 
Hill, 13S. C. Eq: 3 

53. Brown v. Brown, 247 Ill. 528, 
93 NE 357; Warne v. Sorge, 258 Mo. 
162, 167 SW» 967, 968 [quot Cyc]; 
Bennett v. Garlock, 10 Hun 328 [rev 
on other grounds 79 N. Y. 302]. 

[a] Other definitions.—(1) “A 
vested remainder is an estate of 
which there is a present fixed right 
in a determinate person of future 
enjoyment after the determination 
of the particular estate.” Hill v. 
Hill, 264 11]. 219,/222, 106 NE 262. 


(2) “A vested remainder is an estate 


to take effect after another estate for 
years, life or in tail, which is so 
limited that if that particular estate 
were to expire or end in any way 
at the present time, some certain 


-v. McRae, 


come entitled to the immediate pos- 
session, irrespective of the concur- 
rence of any collateral contingency.” 
Chapin v. Nott, 203 Ill. 341, 350, 67 
NE 833. (3) “A remainder is vested 
when throughout its existence it 
stands ready to take effect in pos- 
session whenever and however the 
preceding estate determines.” AStna 
L. Ins. Co. v. Hoppin, 214 Fed. 928, 
933, 131 CCA 224; Meldahl v. Wal- 
lace, 270 Ill. 220, 110 NE 354. 

54. Meldahl. v. Wallace, 270 Ill. 
220, 110 NE 354; Buxton v. Kroeger, 
219 Mo. 224, 117°-SW 1147. 

{a] It is not the uncertainty of 
actual enjoyment but the uncertainty 
of the right of enjoyment which 
makes a remainder contingent. Price 
v. Sisson, 13 N. J. Eq. 168 [aff 17 
N. J. Eq. 4751. 

55. Croxall v. Sherrerd, 5 Wall. 
(U._S.) 268. 18 L. ed. 572; Graham 
147 Ga. 49, 92 SE 871; 
Sheridan v. House, 4 Abb. Dec. 
CN. Y.) 218, 4 Keyes 569. 

[a]. Where a deed of gift is given 
subject to a lease and it is provided 
that at the termination of the lease 
possession shall be delivered to and 
vested in the grantee, the title is held 
to vest immediately subject ‘to the 
lease. Lay v. Lay, 66 SW 371, 23 
KyL 1817. 

56. Com. v. Hackett, 102 Pa. 505. 

57. Ala.—Mays v. Burleson, 180 
Ala. 396,61 S 1B: Rutland v. Ches- 
son, 98 Ala. 435, 13'S 606. 

Ark.—Shirey v. Clark, 72 Ark. 539, 
81 SW 1057. 

Ga.—Caruth v. Loveless, 135 Ga. 
802, 70 SE 321. 

Ind.—Chambers y. Chambers, 139 
Ind. 111, 38 NE 334. 

Iowa.—Yeager v. Farnsworth, 163 
Iowa 537, 145 NW 87. 

Ky.—White v. Clark County Nat. 
Bank, 59 SW 505, 22 KyL 932; Moore 
v. Offutt, 94 Ky. 568, 23 SW 656, 15 
KyL 376; Phillips v. Thomas Lumber 
Co., 94 Ky. 445, 22 SW 652, 15 KyL 
219, 42 AmSR 367. 

Md.—Kemp v. Bradford, 61 Md. 


330. ; 
Smith, 142 


Mass.—O’ Donnell 
Mass. 505, 8 NE 350. 

Mich.—Hitcheock  v. Simpkins, 99 
Mich.’ 198, 58 NW 47. 


Vv. 


For later casnen, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 286-287] 


person for life with remainder to his children,5® 
although under a limitation of the latter character, 
in case there are no children the remainder is con- 
tingent until children are born,5® when it vests.°° 
Further, such a vested remainder is subject to be 
opened and let in after-born ehildren.® 
remainder is to children living and to descendants 
of any children deceased at the time of the decease 
of the one having the life interest, the children 
A remainder will be 
construed as vested rather than as contingent where 
such a construction can be given to the instrument 
without doing violence to the intention of the 


take the vested remainder.®? 


Mo.—Warne v. Sorge, 258 Mo. 162, 
167 SW 967; Heady v. Hollman, 251 
Mo. 682, 158 SW_19. 

N. Y.—Ray v. Jaeger, 131 App. Div. 
294, 115 NYS 787. But see Shepard 
v. Shepard, 2 Mise. 556, 557, 24 NYS 
773 Qwhere it was decided that, 
where land was conveyed in tr 
for F for life and at her death the 
fee in the premises “to revert to 
and vest in the heirs at law of said 
{grantor}... and_ the trust | , and 
trusts hereby ereated to cease,” the 
children of the grantor who were 
living when the deed was executed 
took a contingent remainder, which 
became vested on their surviving 
their father). 

C.—King v. Stokes, 125 N. C. 


N. 

614, 34 SE 641. 

R. I.—Eldredge v. Greene, 17 R. I. 
17, 19 A 1085. And see Mudge v. 
Hammill, 21 R. I. 288, 48 A 544, 79 
eee 802. 

Ss. C.—Mitchell v. Cleveland, 

C. 432, 57 SE 38; Woodley v. Cal- 
Sones $9 S. C. 285, 48 SE 272; Robin- 
son v. Lowery, 52 S. C. 464, 30 SE 


487; Gourdin v. Deas, 27 S. C. 479, 4 
SE 64. 
share ana tacts v. Woodbury, 42 Vt. 
Va.—Johnson y. McCoy, 112 Va. 
680, 72 SH 123. 
fa] “Then.”"—In a deed convey- 


ing a life estate “and then unto” 
others, the word “then’’ denotes the 
time the remaindermen take posses- 
sion, and does not postpone the vest- 
ing of their interest. Heady v. Holl- 
man, 251 Mo. 632, 158 SW 19. 

{b] Death of life tenant before 
death of grantor does not divest the 
remainder. Johnson y. Robertson, 45 
SW 523, 20 KyL 135, 

58. U. S—In re Haslett, 116 Fed. 
680. 


Ala.—Smaw v. Young, 109 Ala. 528, 
20. S 370; Williams v. McConico, 36 


Ala... 22; Catterlin v. Hardy, 10 Ala. 
$11. 

Conn.—Bacon vy. Taylor, Kirby 368. 
a C.—Phillips v. Ogle, 21 D. C. 
199 


Fla. —Waterman v. Higgins, 28 Fla. 
660 10S ae 

Ga.—Smith v. Frost, 144 Ga. 115, 
86 SE 235; Fields v. Lewis, 118 Ga: 
578, 45 SE 437; Wilbur v. MeNulty, 
75 Ga. 458; Franke v. Berkner, 67 Ga. 
264. 

Ill.—vVoris v. Sloan, 68 Il. 588. 
ind—Owen v. Cooper, 46 Ind. 524. 
Ky.—McCoy v. Ferguson, 164 Ky. 

136, 175 SW 23; May v. May, 96 SW 

$40. 29 KyL 1033; Johnson v, Robert- 

son, 49 SW 623, 20 gals 135; Fergu- 

son v. Alcorn, 1 B. Mon. 160. 

‘ Mass.—Parker. v. Converse, 5 Gray 
36. 

Mich —Porter v. Osmun, 135 Mich. 
861. 97 NW 756, 98 NW 859. 3 Ann 
Cas 687 (where a limitation to heirs 
was construed as meaning children); 
Lariverre v. Rains, 112 Mich. 276, 70 
NW 583 

Mo.—Heady v. Hollman, 251 Mo. 
632, 158 SW 19; Tindall v. Tindall, 
167 Mo. 218. 66 SW 1092; Waddell v. 
Waddell, 99 Mo. 338, 12 SW_ 349, 17 
eae ph Wornmack v. Whitmore, 
58 Mo. 44 

. J.—Price v. Sisson, 13 N. J. Eq. 

168. ‘Tatr WN. J. Eq. 475). 

N. Y¥—Sheridan v. House, 4 Abb. 


\ 


. : . 
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Divesting. A 


Where the 


[§ 287] (3) 


of or after, the 
tate.®® 


Dee. 218, 4 Keyes 569; Crackan-! 
thorpe v. Sickles, 156 App. Div. 753, 
141 NYS 370; Matter of Haight, 152 
App, Div. 228, 136 NYS 557 [aff 76 
Mise. 380, 186 NYS 952]; Lewis v. 
Howe, 64 App. Div. 572, 72 NYS 851 
[aff 174 N. Y. 340, 66 NE 975, 1101]; 
Tregoning v. Tregoning, 60 Hun 
584, 15 NYS 171; Wood v. Mather, 38 
Barb. 473. 

S. C—Hunt v. Nolen, 46 S. C, 356, 
24 SE 310; Gourdin v. Deas, 27 S. C. 
479, 4 SE 64; Haynsworth v. Hayns- 
worth, 33S. G Eq. 114. 

Tenn.—Balch v. Johnson, 106 Tenn. 
249, 61 SW 289; Smith v. Thompson, 
2 Swan 386. 

Vt.—Thompson vy. Tryon, 66 Vt. 
191, 28 A 873; Gourley v. Woodbury, 
51 Vt. 37. 

PR ve prom v. Fulton, 119 Va. 571, 


W. Va.—Diehl v. Cotts, 48 W. Va. 
255, 37 SE 546. 

[a]. A conveyance to one for the 
use, in trust, of his wife for life 
and on her decease to such child or 
children as she may have in life, 
creates no trust for the children of 
the life tenant, but they take a legal 
estate as remaindermen. Overstreet 
v. Sullivan, 113 Ga. 891, 39 SE 431. 

59. Coots v. Yewell, 95 Ky. 367, 
25 SW 597, 26 SW 179, 16 KyL 2. 

60. Amos _v. Amos, 117 Ind. 19, 
19 NE 539; Ross v. Adams, 28 N. J. 
L. 160 [rev on other grounds 30 N. J. 
L. 505, 82: AmD 237]. 

61. See infra § 320. 

62. Smith v. West, 103 Ill. 332. 
See Kemp v. Bradford, 61 Md. 330 
(holding that the rule that the de- 
scendants of deceased children are 
not included where a remainder is 
limited to “surviving children” will 
yield where it is apparent from the 
language of the instrument that the 
descendants were intended to be in-/| 
cluded). 

63. Ala.—Graves v. Wheeler, 180 
Ala. 412, 61 S 341. 

Tll—Meldahl v. Wallace, 270 Il. 
220, 110 NE 354. 

Ind—Amos v. Amos, 117 Ind. 37, 
19 NE 6543. 

Ky.—Tanner v. Ellis, 127 SW 995. 

Mo.—Warne v. Sorge, 258 Mo. 162, 
171, 167 SW 967; Eckle v. Ryland, 256 
Mo. 424, 165 SW 1035. 

Va.—Halsey v. Fulton, 119 Va. 571, 
89 SE 912. 

“When the language of an instru- 
ment creates a doubt as to whether 
it was the intention of the grantor to 
convey a contingent or a vested re- 
mainder, the doubt should be re- 
solved in favor of the creation of a 
vested remainder.” Warne v. Sorge, 
supra. 

fa] This is the rule of construc- 
tion unless express words of the deed 
absolutely forbid such an interpreta- 


2s Gourley v. Woodbury, 42 Vt. 
[b] It is a decisive circumstance 


in favor of immediate vesting, where 
the enjoyment of the gift over is} 
postponed to accommodate the estate | 
or to meet a burden first imposed, 
and not chiefly on account of the 
character of the donee. Bower's Est., 
11 Phila. (Pa.) 620. 

64, Wheatcraft v. sacatarast, 55 
Ind. A. 283, 102 NE 

65. Ga—Smith y, ss 144. Ga. 
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grantor.°* The law favors the vesting of remainders 
at the earliest possible moment.®* 


vested remainder may be subject 


to be divested © or determined,®* as where it is 
limited over to another in the event of the death 


of the first remainderman,®™ or upon the ete 
of his death without children.°s 


Contingent Remainders. A _ re- 


mainder is contingent when it is limited on an event 
which may happen before or after, or at the time 


termination of the particular es- 


It has been determined that an estate in 
the nature of a contingent remainder is created 


115, 86 SE 235; Fields v. Lewis, 118 
Ga. 573, 45 SE 4 

Ill.—Meldahl “Wallace, 270 Ill. 
20, 110 NE. 354. 

Md.—Williams v. Armiger, 129 Md. 
ae 98 A 542. 

N. Y.—Jackson vy. Littell, 56 N. 
108; Crackanthorpe v. Sickles, 186 
App. Div. 753, 141 NYS 370; Ben- 
nett v. Garlock, 10 Hun 328 [rev on 
other grounds 79 N.Y. 302, 35 AmR 
517]; Wright v. Clark, 81 Misc. 527, 
142 NYS 812; Court v. Bankers’ Trust 
Co., 160 NYS 477; Doctor v. Hughes, 
16 NYS 985 [aff 155 NYS 850]. 

C.—Lee v. Oates, 171 N. C. 717, 
88 Nu 889, ‘AnnCas1917A 514. 
Tex.—Southern Pine Lumber Co. v. 
Arnold, (Civ. A.) 139 SW 917 [reh 
den (Civ. A.) 139 SW 1167]; Arnold 
v. Southern Pine Lumber Co., 58 Tex. 
Civ. A. 186, 123 SW 1162. 
[a] IDlustrations—(1) When a 
deed conveyed certain property to 
the grantor’s wife and his four 


named children, and such other chil- 


dren as may be born, “for. her sole 
and separate use during her life, 
and, on her decease, to such child or 
children or representatives of child 
or children,” as she leaves in life, and 
one child was born after the execu- 
tion of the deed, a vested remainder 
was created in the grantor’s children, 
subject to. be devested as to the 
share of any child dying before the 
life tenant, leaving at the life ten- 
ant’s death a child or children, who 
would take his deceased parent’s 
share in remainder by representation. 
Fields v. Lewis, 118 Ga. 5738, 45 SE 
437. (2) Estates in remainder which 
are limited to take effect upon de- 
fault in the exercise of a power of 
appointment are not prevented from 
vesting by the existence of. the 
power, but take effect in the same 
manner as if no power existed, sub- 
ject, however, to be divested by an 
exercise of the power. Meldahl v. 
Wallace, 270 Ill. 220, 110 NE 354; 
Crackanthorpe v. Sickles, 156 App. 
Div. 753, 141 NYS 370; Court v. Bank- 
ers’ Trust Co., 160 NYS 477. (3) A 
similar application of the rule is 
made where a power of revocation is 
vested in a_ trustee. Doctor vy. 
fy ae 154 NYS 985 [aff 155 NYS 


a oo Hall v. Cressey, 92 Me. 514, 43 
67. Bennett v. Garlock, 10 Hun 


pant. {rev on other grounds 79. Naa. 


[a] A remainder “to another and 
his heirs after the death of the first 
remainderman gives the former a 
vested remainder. Smith v. Black, 29 


Oh. St.. 488. 

68. Hall v. Cressey, 92 Me. 514, 
43 A 118. 

69. ASina 


L. Ins. Co. v. Hoppin, 
214, Fed. 928, 131 CCA 224, 

“A contingent remainder is one 
that is limited to take effect either 
to a dubious or uncertain person or 
upon a dubious or uncertain event. 
It is limited by the instrument creat- 
ing it either to a person not yet 
ascertained or not in being, or so 
as to depend upon a dubious and un- 
certain event which may never hap- 
pen.” Meldahl v. Wallace, 270 Ill. 
220, 228, 110 NE 354 

“A contingent remainder is one 


308 [18 C.J.] 


where property is deeded: To one for life with re- 
mainder to his children who may survive him,’° or 
to such of his children as may reach a certain age ;™ 
to another in the event that the latter survives the 
person holding the life interest, or is living at a 
fixed time,® or that the tenant of the intermediate 
estate shall survive her husband,"* or die without 
issue;?> to one in™the event that the person having 
the life interest dies leaving no children or repre- 


limited to take effect either to an 
uncertain person or upon an uncer- 
tain event, but it is not always true 
that a remainder which is subject 
to a contingency is a contingent re- 
mainder. If the contingency upon 
which the remainder depends is a 
condition precedent the remainder is 
contingent; if subsequent, the re- 
mainder is vested though the hap- 
pening of the condition subsequent 
may divest it.’ Hill v. Hill, 264 Il. 
219, 222, 106 NB 262. 

[a] A future estate is contingent 
while the person to whom it is lim- 
ited is uncertain. Sheridan v. House, 
4 Abb. Dec, (N. Y.) 218/ 4 Keyes 


569. 
U. S.—Westbrocke vy. Romeyn, 
29 FB. Cas. No. 17,428, 1 Baldw, 196. 

Ala—McWilliams v. Ramsay, 238 
Ala. 813. 

Ark.—Hardage vy. Stroope, 58 Ark. 
3038, 24 SW 490, 
aeee C.—Frosch v. Monday, 84 App. 

Fla.—Paul v. Frierson, 21 Fla. 529. 

Ga.—Smith v. Smith, 180 Ga, 582, 
61 SE 114, 124 AmSR 177. 

Hawaii.—Carter v Davis, 1s 
Hawaii 439. 

Ill.—Collins v. Chicago Sanitary 
Dist., 270 Ill. 108, 110 NE 818; Rob- 
erston v. Guenther, 241 Tl 611, 89 
NE 689, 25 LRANS 887; Bauman v. 
Stoller, 285 Tll. 480, 85 NE 657 [aff 
139 Ill. A. 393]; McCampbell yv. Ma- 
son, 151 Ill. 500, 388 NE 672; Chapin 
v. Crow, 147 Ill. 219, 85 NE 586, 37 
AmSR 218; Temple v. Scott, 143 Il. 
290, 32 NE 3866: 

Iowa.—Hushaw vy. Wood, 178 Iowa 
752, 160 NW 274; Hess v. Kernen, 169 
Iowa 646, 149 NW 847. 3 

Ky.—Clubb v. King, 99 SW 935, 30 
KyL 830; Ex p. Porter, 97 SW 391, 30 
KyL 118; Colburn v. Gividen, 85 SW 
168, 27 KyL 353; White v. White, 86 
Ky. 602, 7 SW 26, 9 Kyl 757; Wilson 
Gsuk totes’ 56 KyL 928, 12 Ky. Op. 
eee oe v. Rice, 180 Mass. 
Bee tyre rn |S v. Bender, 44 Mo. 

N. C.—James v. Hooker, 172 N. C. 
780, 90 SE 925. 
et pine v. Block, 29 Oh. St. 

Pa.—Richards v. Lawrence, 13 Pa. 
Dist. 203, 80 Pa. Co. 156. 
an I.—Bailey v. Hoppin, 12 R. I. 

Ss. C—Bossard vy. White, 380 S.C. 
ene 483; Hovey v. Hovey, 2 S. C. Hq. 

Tenn.—Lumsden v. Payne, 120 
Tenn. 407, 114 SW 483, 21 LRANS 


605 
The estate vests in the sur- 


{al 
viving children immediately on the 
death of the person having the life 
interest. Delony v. Delony, 24 Ark. 


7. 

{b] A deed reserving a life inter- 
est in the grantor, with remainder 
after the death of the grantor and 
the grantee to the grantee’s ohil- 
dren, but in default of such chil- 
dren then living or in esse, then to 
descend to designated persons, 
ereates a contingent remainder in the 
children. Benson v. Hdwards, (Tenn. 
Ch. A.) 61 SW 1034. 

[c] An equitable estate for life 
is given to a person to whom the 
rents and profits are to be paid dur- 
ing her life under a deed of land 
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pose and provides that at her death 
the property is to go to such chil- 


dren as Shall survive her. Wood v. 
Mather, 88 Barb. (N. Y.) 4738. 
71. Megowan v.. Way, 1. Meta 


a Risher v. Adams, 80 8S, C. 


The remainder becomes 
vested: (1) On the child attaining 
the age specified. Hunter vy. Hun- 
ter, 17 Barb. (N. Y.) 25. See Askew 
v. Nolan, 28 Ga. 509. (2) Where the 
right to control the management of 
the property during life and to or- 
der a sale at any time as the gran- 
tees become of age is reserved by 
the grantor, it being stipulated that 
the proceeds shall not be diverted 
from the interest of the grantees, 
Baldwin v. Baldwin, 76 Va. 845. (8) 
Where there are several children and 
the property is to be divided on the 
youngest coming of age, the re- 
mainder will vest absolutely in the 
children when such child becomes of 
age. Doty v. Wray, 66 Ga, 1638. Com- 
pare May v. Ritchie, 65 Ala. 602. 

atts Ala.—Jolly v. Hobbs. 80 Ala, 


dex Gok leans chee v. Krang, 165 P 
Tll—Robeson v. Cochran, 255 Th. 
855, 99 NED 649; Strode v. McCormick, 
158 Ill 142, 41 NE 1091; Peoria v. 
Darst, 101 Th. 609. 

Mo,.——Bekle v. Ryland, 256 Mo. 424, 
165 SW 10385, 

N, Y.—Gaylord vy. Barnes, 128 App. 
Div, 810, 118 NYS 605. See Hall v. 
La France Fire Engine Co,, 158 N, Y, 
570, 58 NE 513; Paget v, Melcher, 156 
N. Y. 399, 61 NE 24, 

N. C.—Cherry v. Cape Fear Power 
Co., 142 N, C. 404, 55 SH 287; Starnes 
v. Hill, 112 NVC. 1,°16 SH 1014, 23 
LRA 598, 

Pa.—Gorsvenor v. Cook, 8 Lack 
LegN 205, 

8S. C.—MeLean v. Crouch, 99 S.C, 
118, 82 SH 988; Murphy v. Reynolds, 
87S. Co. O 

73. Buxton v. Dunn, 219 Mo, 278, 
117 SW 1168; Buxton v. Lauman, 219 
Mo, 276, 117 SW 1162; Buxton v. 
Kroeger, 219 Mo, 224, 117 SW 1147, 

74 Swift v. Harbison-Walker Re- 
fractories Co,, 228 Pa, 584, 77 A 916. 

75. Middlesex Banking Co. v. 
Field, 84 Miss. 646, 87. S 189. And 
see Brown v. Paul, 100 Kan, 819, 10L 
Kan, 87, 164 P 288 (holding that un- 
der the most favorable construction 
of a warranty deed to the grantor's 
son for life, and to his wife Jointly 
while she remained his wite or 
widow, and on nis death without is- 
sue and her remarriage to go to the 
son's legal heirs, the children are 
contingent remaindermen and heirs 
apparent in whom no estate has 
vested). : 

76. Morse v. Proper, 82 Ga, 13, $ 
SE 625; Mallery v. Dudley, 4 Ga. 
52; Morris v. Payne, 7 Ky. Op. 666; 
Rembert vy. Evans, 86 S, C, 445, 68 SH 
659 Cwhere limitation was in case of 
death without children), See Cramer 
v. Bline, 152 Ky. 106, 158 SW 18 
(holding that a deed conveying de- 
seribed land to the grantee to hold 
for life, and, on her death childless, 
such land to revert to her mother 
the wife of the grantor, or her legal 
representatives, vests in the grantee 
a life estate with remainder to her 
mother or her heirs on her death 
childless). But see Williams wv. Ped. 
rick, 96 Fed, 657, 87 CCA 552 Cwhere 
it was decided that, where a lite 
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sentatives of children.’® A remainder is contingent 
where it is impossible to ascertain the persons en- 
titled to. take until the time of distribution. 
a remainder to a class the members of which cannot 
be ascertained until the time of distribution is con- 
tingent."® So it has been decided that a contingeht 
remainder is created by a deed to one for life with 
the remainder to the heirs of his body, since it 
could not be known who would answer this deserip- 


So 


estate was given to a person who had 
no children at the time, with re 
mainder to any children surviving 
him, and if none survived then to a 
nephew, the latter took a vested re- 
mainder, subject to bo divested by 
the birth of ehildren who survived 
the life tenant). 

[a] Where land is to revert to the 
grantor and his heirs in case the 
grantee dies without children, and 
the grantor died, after the decease of 
the grantor, without any children, it 
is held that the land will vest in 
those who were heirs of the grantor 
at the decease of the grantee and not 
in those who were heirs at the gran- 
8 decease, Exum v. Davie, 6 N.C. 

>. 

(b] Where property is conveyed 
in trust (1) during the lite of a per- 
son with remainder in fee to an- 
other, and in case of the death of the 
latter without issue the property to 
revert to the grantor’s child, the lat- 
ter acquires no present interest in 
the land so long as the one to whom 
the remainder was given is alive. 
Long v. Timms, 107 Mo, 612, 17 SW 
S98. (2) So where a conveyance re- 
serving a life interest in the grantor 
is made to a trustee for the use of 
any descendants living at the 
eae death or, in default of such, 
‘or the use of the grantor’s heirs, 
86 Ma $1, 89 A 


77. Meldahl v. Wallace, 270 Th, 
220, 110 NW/354; Trane v, Davis, 49 
Mise, 162, 98 NYS 816 fate 116 App. 
Div. 917 mem, 101 NYS 1117 mem]. 
See Baxter vy. Bryan, 128 Ky, 285, 94 
SW 688, 29 Kyl 658 (holding that, 
where the life tenant is the only heir 
at law of the grantee and a re- 
mainder is limited to his descend- 
ants, the fee upon his death without 
descendants, and after the death of 
the grantor, passes to his heirs and 
not to the heirs of the grantor, since, 
until the happening of the conting- 
eney vesting the remainder, the fee 
remained in the grantor and at his 
death, before the occurrence of the 
contingeney, passed to the lite tenant 
as his heir), 

{a} A vested remainder in - 
tee’s children is not oreated by a 
oonveyance to him for life, remain- 
der to be equally divided among any 
children he may leave and the living 
representatives of such as may be 
dead, but it is held that suoh re. 
mainder vested in a class to be de- 
termined at the grantee’s death, 
pr v. Everett, (Tenn.) 58 SW 


78. Train wo Davis, 49 Mise. 162, 
98 NYS 8t6 fat 116 App. Div 917 
mem, 101 NYS 1117 mem]; Sanders 
thedett an 112 Tenn. #€72, 79 SW 

fa] “Phe lead authority upon 
the rule is Satterfleld v. Mayes, 11 
Humphr, (Tenn.) 68. Th that case it 
is thus stated: ‘Where a bequest ts 
made to a class of persons, subject 
to fluctuation by increase or diminu- 
tion of its number in consequence 
of future births or death, and the 
time of payment or distribution of 
the fund is fixed at a subsequent 
period, or on tho happening of a 
future event, the entire Intorast 
vosts in such persons only as at that 
time fall within the description of 
Page sre constituting such olass, As 


Numsen 


‘ 


v. Lyon, 
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tion until the death of the life tenant,’® and the 
same rule has been applied with reference to a 
limitation to the ‘‘living issue’’ of the life tenant,%° 
although limitations of this character have been 
held to create vested remainders, where the words 
‘theirs of the body’’ were susceptible of being con- 
strued as meaning children.*t So a limitation to 
the heirs of the grantor, if susceptible of being 
construed as creating a remainder, would create a 
contingent remainder,®? but such a limitation is con- 
strued at common law as leaving a reversion in 
the grantor.S* In the ease of a limitation of a life 
estate with remainder to the heirs of another who 
is still living, if the context shows that the word 
‘theirs’? was used in a popular and not a technical 
sense, those answering that deseription take the re- 
mainder as a vested estates Where the person 
who is to take a contingent remainder if it shall 
vest is ascertained, it passes to his heirs upon his 
death.S> Where a conveyance gives the life tenant 
the right to consume the corpus of the property 
for his use, an interest in remainder is contingent 
upon there being property remaining at the death of 
the life tenant undisposed of by him.%¢ 
Acceleration. A deed providing that the particu- 
lar estate shall terminate upon the happening of 


an event specified may provide for the acceleration, | 
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and immediate vesting of what would otherwise be 
contingent remainders.** Under statutes permitting 
a freehold estate in remainder to commence in the 
future to be ereated by deed without a preceding 
particular estate to support it, it has been held 
that the rules as to acceleration of remainders ap- 
propriate to estates created by law are not applica- 
ble.8§ 

[§ 288] (4) Vested and Contingent Remainder 
in Same Property. Although a covenant which ere- 
ates a vested and contingent remainder in the 
same property is declared to be unusual, yet it is 
decided that there is no principle of law to prevent 
ib? 

[§ 289] (5) Alternative Limitations. While one 
remainder in fee cannot be limited after another 
remainder in fee, it is permissible to limit two re- 
mainders, both of which are in fee, provided one 
is a substitute for the other and becomes void in 
case the other vests.°° Where by statute, in case 
of a grant of a life estate with a limitation of 
a remainder to the heirs of the body of the life 
tenant, such heirs take by purchase and not; by in- 
heritance, the interest. of children and grandehil- 
dren of the life tenant, during the existence of the 
life estate, is to be regarded as a contingent re- 


ters of A. equally, to be divided be- 
tween them, the entire subject of the 
eift will vest in any one child, 
brother, or sister, or in larger num- 
ber of these objects surviving at the 
period of distribution, without  re- 
gard to previous deaths. Members 
of the class antecedently dying are 
not actual objects of the gift. ... 
This rule, of course, does not apply 
where the bequest is to: individuals 
nominatim, as in the case of a gift 
to A., B., and C., children or broth- 
ers of D., because this would not be 
a gift to them as a class.’ It is ob- 
served that there are three elements 
in the rule. One is that there must 
be a class of persons subject to fluc- 
tuation by increase or diminution of 
its number; second, that the bequest 
must be to the class; and, third, that 
the time of payment or distribution 
must be fixed at a_ subsequent 
period.” Sanders v. Byrom, 112 
Tenn: 472, 477, 79 SW 1028. 

{b] TMustration—Remainders are 
contingent where land is conveyed to 
a father to hold in trust and pay 
the income to a daughter for life, 
and then to the daughter’s daughter 
for life, the property then to be 
sold and the proceeds divided among 
four other designated children of 
the trustee and the children of the 
first life beneficiary representing 
their mother, and in case of the 
death of any of the four named chil- 
dren before that of the life bene- 
ficiaries, the heirs of the deceased 
child to take the parent's share per 
stirpes. Train v. Davis, 49 Misc. 
162, 98 NYS 816 [aff 116 App. Div. 
917 mem, 101 NYS 1117 mem). 

79. U. S—AStna L. Ins. Co. v. 
Hoppin, 214 Fed. 928, 131 CCA 224; 
Contra Garth v. Arnold, 115 Fed. 468, 
53 CCA 200 {mod 106 Fed. 13]. 

Ark.—Watson v. Wolff-Goldman 
Realty Co., 95 Ark. 18, 128 SW 581, 
AnnCas1912A 540. 

Cal.—Hall v. Wright, 17 Cal. A. 


502, 120 P 429; Los Angeles County 
Suan 8 13 Cal. A. 234, 109°P 
640. 


Ga.—Sharman y. Jackson, 30 Ga. 


4. 

Kan.—Miller v. Miller, 91 Kan. 1 
136 P 953, LRA1915A 671, AnnCas 
1917A 918. 

Ky.—Turner vy. Johnson, 160 Ky. 
611, 169 SW 988, 159 Ky. 46, 166 SW 
1027; Runyon v. Hatfield, 154 Ky. 
It? 157 SW 17. wae 


Mass.—Wason  v. Ranney, 


Mass. 159, 45 NE 85. 

N. J.—Robeson v. Duncan, 74 N. J. 
Eq. 745, 70 A 685. 

N. C.—ZJones v. Whichard, 163 
N.C. 241, 79 SE 503. 

lees I.—Muage v. Hammill, 21 R, I. 
283, 48 A 544, 79 AmSR 802. 

W. Va.—Irvin v. Stover, 67 W. Va. 
356, 67 SE 1119. 

See Adams v. Merrill, (Ind. A.) 87 
NE: 36 (holding that, where a re- 
mainder is limited to the heirs of 
the body of the life tenant, and, in 
the event of the death of the life 
tenant without heirs of the body, it 
is provided that “title to the re- 
maining two-thirds of the lands 
should vest in the heirs of the body” 
of a sister of the life tenant, the pro- 
vision cannot be held to be void for 
the reason that the sister being liv- 
ing at the death of the life tenant 
she, in a technical meaning of the 
term, has no heirs of the body); 
Zuver v. Lyons, 40 Iowa 510. 

And see Duffield v. Duffield, 268 
Ill. 29, 108 NE 673, AnnCasi1916D 
859 (recognizing the rule). 

“The remainder given to the ‘heirs 
of the body of Sarah’ is not vested, 
because it does not stand ready 
throughout its existence to take ef- 
fect in possession whenever and 
however the preceding estate deter- 
mines. If before Sarah’s death the 
life estate should terminate by for- 
feiture or merger or surrender, the 
remainder would not stand ready, ac- 
cording to its terms, to come into 
possession. The remainder is contin- 
gent, because it is limited on an event 
(the death of Sarah, when the heirs 
of her body can be ascertained) 
which may not happen until after 
the termination of the life estate, 
while it may be coincident with the 
termination of the life estate.” 
Agtna L. Ins. Co. v. Hoppin, 214 Fed. 
928, 934, 131 CCA 224. 

[a] Tllustrations—(1) A deed to 
husband and wife for life and to the 
survivor for life, and to the heirs of 
the body of the wife upon the death 
of the survivor, creates a contingent 
remainder in the bodily heirs of the 
wife. Atna L. Ins. Co. v. Hoppin, 
214 Fed. 928, 131 CCA 224; Astna L. 
Ins. Co. v. Hoppin, 249 Ill. 406, 94 NE 
669. (2) Where a conveyance is to 
one and the heirs of her body, and in 
the event of the death of the grantee 
without such heirs during the life- 
time of the grantor, then to the 
grantor, or, in case of her death 


without such heirs after the death 
of the grantor, then to his estate, 
the limitation over is by way of 
contingent remainder. Robeson v. 


pa as f4°N. JeprHqict46)) 100A 
“[b] Statute relating to estates 


tail—Under Kirby Dig. § 735, pro- 
viding that words of conveyance 
which would create an estate tail at 
common law shall create an estate 
for the life of the grantee with re- 
mainder to the person to whom the 
estate tail would first pass according 
to the common law, a conveyance to 
the grantor’s daughter “and unto her 
bodily heirs and assigns forever” 
created a contingent, and not a 
vested remainder. Watson v. Wolff- 
Goldman Realty Co., 95 Ark. 18, 128 
hh 581, AnnCas1912A 540. 


80. Robeson v. Cochran, 255 Ill. 
355, 357, 99 NE 649. 
81 Runyon v. Hatfield, 154 Ky. 


Vt; 178, 157 SW 17; Reed v. Fidelity 


Trust, ete., Co., 44 ‘SW 957, 19 KyL 
1895; Halsey v. Fulton, 119 Va. 571, 
89 SE 912. 

82. Robinson y. Blankenship, 116 
Tenn. 394, 92 SW 854. 

83. Robinson vy. Blankenship, 116 
Tenn. 394, 92 SW. 854. 

84. Heady v. Hollman, 251 Mo. 
632, 158 SW 19. 

85. Adams y. Merrill, (Ind. A.) 
85 NE 114. 

86. Huff v. Yarbrough, 138 Ga. 


613, 75 SE 662 (holding that a sale 
by the life tenant divested the re- 
maindermen of any interest in the 
property). 

87. Jones y. Bellinger, 91 S. C, 1, 
73 SE 1049. 

88. Miller v. Miller, 91 Kan. 1, 136 
P 952, LRA1915A 671, AnnCas1917A 


918 
Aubuchon v. Bender, 44 Mo. 


0. 
Adams v. Morsills 45 Ind. A. 
315. "85 NE 114, 87 NE 3 
[al Yilustration.—Where a con- 
veyance is to a person for life, with 
remainder to the children and heirs 
of her body, and in case of her 
death, without leaving heirs of her 
body living at the time of her de- 
cease, one third to her husband and 
the remaining two thirds to the heirs 
of the body of her sister, the limi- 
tation to the children and heirs of 
the life tenant not taking effect upon 
her death without leaving heirs of 
her body living, the other contingent 
limitation takes effect as a substi- 
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mainder ;®! and the interest of a grandchild is an 
alternative contingent remainder under a statutory 
provision that two or more future interests may 
be created to take effect in the alternative, so that 
if the first in order fails to vest, the next in suc- 
cession shall be substituted for it and take effect 
accordingly.°2 A’ conveyance to the grantee for 
life and at her death to the child and children of 


her body, their heirs and assigns, and, in event. 


of the death of the life tenant, ‘‘leaving no child 
or children her issue her surviving, then [and in 
that case] to the heirs-at-law of the grantor’’ 
ete. creates a contingent remainder in a double as- 
pect, since which of the two classes may take can 
be determined only at the death of the life ten- 
ant.°3 Where the second branch of an alternative 
contingent remainder was to the heirs at law of 
the grantor, it was held that only such persons as 
are in esse at the time of the happening of the 
contingency upon which all previous interests and 
estates provided for in the instrument become non- 
existent and impossible of existence will take.°* 
Where, after a life estate, the deed conveys a re- 
mainder to the grantor’s youngest son, but in ease 
of his death without issue to the next youngest 
son, and so on to each of the grantor’s sons, and 
then to the grantor’s daughter, the limitations over 
are not, contingent remainders, but are valid es- 
tates in fee on conditional limitation.®%® 

[§ 290] (6) Presumption against Creation of 
Cross Remainders. It is only by express limitation 
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that cross remainders in a deed can be given, as 
they can never be implied.®& 

[§ 291] (7) Division per Stirpes. Where it is 
provided in a deed that the remainder shall be di- 


~vided per stirpes, the children of one of the imme- 


diate issue, still living, do not participate in the di- 
vision ;®°* and where one of two or more remainder- 
men dies, the children or heirs of such remainder- 
man will take per stirpes.°$ 

[§ 292] (8) Reversions, The term as ‘‘rever- 
sion’’ has been held to apply to an estate which re- 
mains in the grantor and his heirs, and to which 
the right of possession arises upon the determina- 
tion by its own limitation of an outstanding particu- 
lar estate, or to an estate for life or years, and 
not to apply to possession arising from a breach 
of condition ;°® but this distinction is not always fol- 
lowed.t. At common law, the rule is that, where a 
person conveys a life estate to another with re- 
mainder to the heirs of the grantor, they take, not 
as Yremaindermen, but as reversioners, and the 
grantor being himself the reversioner after such 
limitation he may grant away the reversion.2. A 
deed creating a remainder in fee, to vest contin- 
gently in some person not in esse, on his coming 
into being, and providing for the reversion of such 
remainder to the grantor or his heirs in the event 
the contingency does not occur, does not divest the 
grantor of the fee of such contingent remainder; 
and the contingent interest will not be deemed to 
be in abeyance, but to remain with the grantor, sub- 


tute immediately. Adams v. Merrill, 
an Ind. A. 315, 85 NE 114, 87 NE 
91. See supra note 79. 
92. Hall v. Wright, 17 Cal. A. 502, 


120 P 429; Los Angeles County v. 
pas 13 Cal. A, 234, 243, 109 P 
40. 


“In some of its characteristics it 
resembles the ‘contingent remainder, 
or alternative remainder in fee, with 
a double aspect,’ of the common law. 
Such estates usually arose where a 
remainder was limited to the issue 
of some person named and, upon 
failure of such issue before the death 
of the life tenant, to some_ other 
person in the alternative. Of the 
estates so created it is said they 
are both contingent fees limited 
merely as substitutes or alternatives 
one for the other, and not to inter- 
fere, but so that only one shall take 
effect; for instance, the fee of the 
grandchild in the case at bar being 
substituted in place of the fee of its 
father or mother if the latter should 
fail of effect by the grandmother 
surviving such father or mother. 
(Pingrey on Real Property, sec 1008). 
The one remainder is a substitute 
for, and not subsequent to, the other. 
Neither is, by its terms, to wait un- 
til the other shall have once taken 
effect and afterwards been deter- 
mined. (Washburn on Real Property 
6th ed. sec. 1575; Tiedeman on Real 
Property, sec 415; Fearne on Con- 
tingent Remainders, 373; Waddell v. 
Rattew, 5 Rawle (Pa.) 231.) They 
are not remainders expectant, the one 
to take effect after the other, but 
are contemporary. (Luddington v. 
Kime, 1 Ld. Raym. 203, 91 Reprint 
1031.) The taking by the unborn 
remainderman is not a contingency 
dependent upon a contingency, but 
the same contingencY which may 
happen several ways. (Plunket v. 
Holmes, T. Raym. 28, 83 Reprint p 
15.)” Los Angeles County v. Winans, 
supra, 

98. Hill v. Hill, 264 Ill. 219, 106 
NE ‘262. 

94 Thom v. Thom, 101 Md. 444, 

458, 61 A 198 (where it is said: “The 


word of heirs is used as designatio 
persone to ascertain the person or 
persons who are intended as the ul- 
timate remaindermen and not in any 
technical sense nor as indicating a 
stirps or a stock through which title 
is to be derived’). 

95. Farr v. Perkins, 173 Ala. 500, 
55 S$ 923. 

96. Bohon vy. Bohon, 78 Ky. 408. 

{a] Sufficiency of limitation (1) 
see Middlesex Banking Co. v. Field, 
84 Miss. 646, 37 S 139 (holding that 
a conveyance which, after reserving 
a life estate to the grantor, conveys 
to his niece and nephew, with a pro- 
vision that, should either die with- 
out issue of the body, the whole 
property conveyed shall vest in the 
survivor, and, in case both should 
die without issue of their bodies, the 
whole shall vest in their father, the 
grantor’s brother, creates eross 
limitations between the niece and 
nephew). (2) Where decedents con- 
veyed land to their children, reserv- 
ing a life estate, and providing that, 
if any one of the children should die 
without heirs of their bodies, the 
land received should revert to their 
survivors and representatives, it was 
held that it was not the intention of 
the grantors to limit the estates 
either to life estates or defeasible 
fees, but to pass the title of any 
child dying without issue during the 
grantors’ lives to the survivors of 
the three or.to the issue of such 
as may have died, the words, “should 
die without heirs of their bodies,” 
referring to the happening of that 
event during the duration of the life 
estates. Cosby v. Newby, 101 SW 
306, 30 KyL 13875. 

97. Vale Royal Mfg. Co. v. Santee 
River Cypress Lumber Co., 84 S. C. 
81, 65 SE 955; Gourdin vy. Deas, 27 
S.C. 479, 4 SE’ 64. 

98. Sharman v. Jackson, 30 Ga. 
224. See Rotmanskey v. Heiss, 86 
Md. 638, 39 A 415; Clark v. Cox, 115 
N.C. 98, 20 SH 176. 

99. Hart v. Lake, 273 Ill. 60, 65, 
122 NE 286; Phoenix v. Commission- 
ers of Emigration, 12 HowPr (N. Y.) 
1 [aff 1 AbbPr 466]. 


“A conveyance upon condition sub- 
sequent passes a base or determin- 
able fee, leaving no reversion in the 
grantor. What is left in him is only 
a right to defeat the estate. so 
granted upon the happening of a 
contingency, called a naked possi- 
bility of reverter, which is incapable 
of alienation or devise, although it 
descends to his heirs. Possibility of 
reverter denotes no estate, put, as 
the name implies, only the possibil- 
ity to have an estate at a future 
time.” Hart vy. Lake, supra. 

[a] Sufficiency of limitation—A 
conveyance by a husband to his wife 
for life, or, in case she should be- 
come a widow, during her widow- 
hood, and thereafter to the lawful 
heirs of the grantor, vests in the 
wife an estate for life or during 
widowhood, with reversion to the 
husband. Mayes v. Kuykendall, 
(Ky.) 112 SW 673.. 

1. Pettit v. Stuttgart Normal 
Inst., 67 Ark. 430, 55 SW 485; Lewis 
v. Lewis, 114 Iowa. 399, 87 NW 


2. , Mayes yv. Kuykendall, (Ky.) 112 


[a] Conveyance leaving no re- 
versionary interest—A deed for a 
valuable consideration conveying 
land to a grantee and his heirs for- 
ever, in trust for his wife, for life, 
and in trust to hold the remainder in 
fee for such persons as she may ap- 
point by will or deed, or in default 
of appointment for her children, di- 
vests the grantors of the entire fee, 
leaving them no reversionary inter- 
est, contingent on failure of bene- 
ficiaries, or failure to exercise the 
power of appointment. Southern 
Pine Lumber Co. vy. Arnold, (Tex. Civ. 
A.) 139 SW 917 [reh den (Civ. A.) 
189 SW 1167]; Arnold v. Southern 
Pine Lumber Co., 58 Tex. Civ. A. 
186, 123 SW 1162. 

{[b] Effect of statute—The com- 
mon-law rule is not affected by St. 
(1903) § 23845, providing that, by a 
deed conveying property to a per- 
son for his life and after his death 
to his heirs, the grantee shall. take 
an estate for life only, with remain- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ject to be divested on the happening of the con- 
tingeney.* Where a deed by a husband and wife 
to a son contains a reversion to the father and 
mother in ease he should die before them, the rever- 
sion in ease of the death of the son after the death 
‘of his father, but before the death of his mother, 
would vest in the mother and not in the heirs of 
the father.t Where a deed provides for a reversion 
to the grantors, in ease of the death of the grantees 
without leaving issue of their bodies surviving them, 
and further that the grantees, or the survivor of 
them, might, with written consent of the grantors, 
sell the land conveyed and reinvest the proceeds, 
the children of the grantees need not join in a con- 
veyance of the land.® 

[§ 293] 2. Construction of Particular Deeds— 
a. General Rules. The nature of the estate granted 
must be ascertained from the deed itself.° The gen- 
eral rules of construction are not inflexible and 
must always be subordinated to the primary canon 
of construction, that the intent to be collected from 
the whole instrument is paramount,’ and a construe- 
tion should be given the deed which earries into 
effect the intention of the grantor, where that is 
legal, rather than a construetion which will defeat 


der in fee to his heirs. Mayes v. 

Kuykendall, (Ky.) 112 SW 673. be, 
8. Pinkney v. Weaver, 216 Ill.|S 676. 

185, 74 NE 714 [aff 115 Ill. A. 582]. a 
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Crothers, 87 Md. 569, 40 A 261. 
Hill v. Gray, 160 Ala. 273, 49 


Green v. Sutton, 50 Mo. 186. 
Md.—Thom v. Thom, 101 Md. 
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such intent. So surrounding cireumstances,® and 
acts done by the parties under the deed !° may be 
considered. But by construction the court cannot 
write into a deed a distinet conveying clause which 
it does not contain.44 A construction obviating 
the lapsing of estates should be adopted where 
possible!” and the court will lean to a construe- 
tion speedily vesting the estate? The construction 
is favored which tends to unite the seizin with the 
apparent title of record,4* and which will pass to 
the first taker the greatest estate which the instru- 
ment is capable of passing by fair construction.1® 
Where a deed is skillfully drawn, technical words 
must be taken according to their proper legal mean- 
ing, unless the context forbids.1° In construing 
trust deeds, the court is not bound by technical 
common-law rules.17 

[§ 294] b. Validity of Particular Estates—(1) 
In General, At common law there could not be a 
limitation of a fee after or upon an estate in fee.1® 
Under the operation of the statute of uses, how- 
ever, such an estate might be created by way of 
shifting use or conditional limitation.1® “Further, it 
is the general rule, the decisions being based upon 
the effect of the English statute of uses or upon 
to take effect after a fee simple for 
the reason that, a fee being the en- 
tire estate, there can be no remain- 


der after it to be disposed of. Where 
a fee is granted there is no remain- 


4. Whittaker v. Trammell, 86 Ark. 
251, 110 SW 1041. 

5. Louisville, ete., R. Co. v. Horn, 
82 SW 567, 26 KyL 829. 

6. Duffield v. Duffield, 268 Ill. 29, 
108 NE 6738, AnnCas1916D 859; Yea- 
ger v. Farnsworth, 163 Iowa 587, 145 
NW 87. 

7. Train v. Davis, 49 Misc. 162, 
98 NYS 816 [aff 116 App. Div. 917 
mem, 101 NYS 1147 mem]. 

{a] Intention is to be ascer- 
tained and gathered from the lan- 
guage of the entire deed. Goodpas- 
ter v. Leathers, 123 Ind. 121, 23 NE 


1090. 

8. Ind—Kenworthy v. Tullis, 3 
Ind. 96. 

Ky.—Runyon y. Hatfield, 154 Ky. 
157 SW 17. 
McNabb, 111 Ma. 641, 


7 14 
Md.—Link v. 
252 . Mo. 


74 A 825. 

Mo.—Garrett v. Wiltse, 
699, 161 SW 694. 

N. Y.—Hayes v. Kershaw, 1 Sandf. 
Ch. 258. 

N. C.—Cobb v. Hines, 44 N. C. 343, 
59 AmD 559. 

Tenn.—Teague — v. Sowder, 121 
Tenn. 132, iss, 114 SW 484; Kissom 
v. Nelson, 2 Heisk. 4. 

Tex.—Hopkins v. Hopkins, 103 Tex. 
po lemen SW 15 [rev (Civ. A.) 114 SW 
W. Va.—Ocheltree v: McClung, 7 
W. Va. 232. 

[a] The use of the word “re- 
mainder” in the habendum clause of 
a deed is not decisive that a tech- 
nical remainder is intended, where 
the whole clause, construed together, 
shows another intent which will be 
enforeed, although a popular, rather 
than a strict, meaning is attached to 
particular words. Simonds v. Si- 
monds, 199 Mass. 552, 85 NE 860, 19 
LRANS 686. 

9. Hunt v. Hunt, 154 Ky. 679, 159 
SW 528; Taylor v. Johnson, 114 Va. 
329, 76 SE 325. 

[a] MDlustration—In determining 
whether words in a deed were in- 
tended to give the remainder after 
the death of the grantee to the chil- 
dren of the grantee’s wife, the fact 
that the grantee and his wife con- 
veyed one third of the property with- 
out consideration to each of two of 
the wife’s three children may be con- 
sidered. Hunt Vv. Hunt, 154 Ky. 697, 
159 SW 528, 

10. Lyles v. Lescher, 108 Ind. 382, 
9 NE 365; Jacob Tome Inst. v. 


\ 


. 


444, 61 A 193. 
oe. v. Garrett, 34 Miss. 
Mo,—Heady y. Hollman, 251 Mo. 


632, 158 SW 19. 
“ye Y.—Lewis v. Butts, 128 NYS 
Or.—Stansbery v. First M. E. 


Church, 79 Or. 155, 154 P 887. 

Tex.—Arnold v. Southern Pine 
Lumber Co., 58 Tex. Civ. A. 186, 123 
SW 1162. 

Vested and contingent remainders 
see supra §§ 286, 287. 
a Farnum vy. Peterson, 111 Mass. 

15. Hancock v. Butler, 21 Tex. 
804; Arden vy. Boone, (Tex. Civ. A.) 
187 SW 995; Standefer v. Miller, 
(Tex. Civ. A.) 182 SW 1149; Hughes 
v. Titterington, (Tex. Civ. A.) 168 
SW 45. See Powell v. Brown, 17 
Ss. C. L. 100 (holding that, where it 
appears that it was the intention of 
the grantor to part with the whole 
term in a chattel, it has been de- 
clared that the court will lay hold 
of any slight circumstance to give 
effect to that intention, in order to 
prevent a reverter). 


Ary Archer v. Urquhart, 23 Ont. 

17. Buist v. Williams, 88 S. C. 252, 
70 SE 817. 

18. Cook v. Walker, 21 Ga. 370, 
68 AmD 461; Bryan v. Spires, 3 
pespe get 580; Allen v. Fogler, 

Ss 


incre: one no way known to the 
common law by which a vested fee- 
simple could be put an end to, and 
another estate put in its place; and 
the reason is, because no freehold 
eould pass without livery of seizin, 
which must operate immediately or 
not at all. -After the Statute of 
Uses, 27 Henry VIII., it was held 
that a deed operating under the stat- 
ute could be made to commence in 
futuro without any immediate trans- 
mutation of possession, as by bar- 
gain and sale, or covenant to stand 
seized to uses. From this arose the 
doctrine of shifting uses and condi- 
tional limitations. When created by 
deed such interests or estates are 
conditional limitations, and by will 
they are executory devises.” Gray v. 
Hawkins, 133 N. C. 1, 3, 45 SE 363. 
To —— effect Smith v. Brisson, 90 
Nor: 


“A ap oklolan cannot be limited 


der to be transferred to another upon 
the happening of any contingency, 
and the rule applicable to a will is 
reversed in the case of a deed, so 
that the first of two repugnant 
clauses prevails.” Morton v. Babb, 
251 Ill. 488, 492, 96 NE 279. To same 
effect Elsea v. Smith, 273 Mo. 396, 
202 SW_ 1071. 

[a] In Minnesota, the rule has 
been abolished that a freehold estate 
to commence in futuro cannot be 
created by deed without the inter- 
vention of a precedent estate to sup- 
port it. Sablesdowsky v. Arbuckle, 
50 Minn. 475, 52 NW 920. 

{[b) In North Carolina, a fee may 
be limited upon a fee under the 
statute of uses in force. Smith v. 
Brisson, 90 N. C. 284. 

[e] A constitutional provision 
that property in lands shall be al- 
lodial and abolishing feudal tenures 
is not violated by a grant of land 
with the right to use forever for 
manufacturing purposes certain 
water power on payment of a certain 
fixed perpetual annual rent. Min- 
Ree eae Mil! Co. v. Tiffany, 22 Minn. 

{d] A deed not operative as a re- 
lease because purporting to convey 
an estate in futuro may be con- 
strued as a covenant to stand seized. 
Roe v. Trantmer, 2 Ld. Ken. 239, 
96 Reprint 1168, Willes 682, 125 Re- 
print 1383, 2 Wils. C. P. 75, 95 Re- 
print 694. 

[e] Alternative limitation.— (1) 
There is not a limitation of a fee on 
a fee, but an alternative limitation of 
two fees on-a life estate, by a deed 
granting land to a person and the 
heirs of her body if she has issue, 
but in the event that she dies with- 
out issue, then the land to revert to 
certain named persons. Chapin v. 
Nott, 203 Ill. 341, 67 NE 833. Gray 
v. Hawkins, 133 N. C. 1, 45 SE 363. 
(2) “The limitation over is not void, 
as supposed, because it violates the 
rule that a fee cannot be limited 
after a fee in a common-law con- 
veyance. This is not a fee mounted 
upon a fee, but a fee to take ef- 
fect in place cf, or by substitution 
for, another which depended upon a 
contingency.” Smith v. Clinkscales, 
on S. C. 227, 243,°85 SE aeen 

9. Bryan v. Eason, 147 N. C. 284, 
61 13 71; Gray v. Hawkins, 133. N.C. 
1, 45 SE 363. 
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express enactment in the several states, that a free- 
hold estate may be ereated to commence in futuro 
without an intermediate estate to support it.?? Also 
where a deed may be construed as a covenant to 
stand to uses, it may operate to convey an estate 
in futuro,** as, for example, in the case of an abso- 
lute deed reserving a life estate,’* 
deed may create a future estate, it must take effeet 
from the time of its delivery or not at all.?® 
has been determined that the statute of uses and 


20, Ala.—Brewton v. Watson, 67 
Ala, 121; Simmons v, Augustin, 3 
Port, 69, 


Cal.—Ripperdan v. Weldy, 149 Cal. 
667, 87 P 276, 

UL—Johnson v, Fulk, 282 IL, 328, 
114 Ni 706; Hartley v, Hartley, 279 
I. 693 147 NE 69; Dulield y, Dut- 
field, 268 111, 29, 108 NW 673, AnnCas 
1916 RAE Shackelton v. Sebree, 86 

» 616, 


Ind.Adama v. Alexander, 169 Ind, 
176, 64 NE 697, 

Kan,—Miller vy. Miller, 91 Kan. 4, 
136 P 968, LRAIDIDA 671, AnnCas 
1917A 918, 

Mé,—Drown v. Smith, 562 Me, 141; 
Jordan vy, ‘Stevens, bl Me, 178, gi 
AmD 666; Wyman y. Brown, 60 Me. 
139. 

N. H.—Dennett v. Dennett, 40 N, FH. 
498; Bell v. Scammon, 15 N. HH, 3881, 
41 AmD 706, r 

N. Y.--Rogersa v. Kagle Fire Co,, 9 
Wend, 611; Jackson vy. Delancey, 4 
Cow, 427; Jackson v. Swart, 20 Johna, 
86; Jackson vy, Dunsbagh, 1 Johns, 
Cam, 91, 

N, Or—Savage v. Lee, 90 N, C, 320, 
47 Am b2s. 

Tox.Losile v. McKinney, (Cly, A.) 
84 SW 37s. ; 

Wis,-Jones y, Caird, 163 Wis, 384, 
Ld. NW 228, AnnCansl91l4A 88; Pere 
Ryson v. Manon, 60 Wis, 377, 19 NW 
20, 

LngeeDavia v, Speed, 12 Mod, 38, 
84% Kteprint 1160, 

[a] By a deed of bargain and sale 
operating under the statute of uses 
(1) such an 6Alale Gan be conveyed, 


Wyman v. Brown, 60 Me, 189, 160 
(where the court said; “lt was oa 
rinciple of the old feudal law of 


Uoeland that there should alwaya be 
“a known owner of every freehold ete. 


tate, and that the freehold should 
never, if pow@lble, be in abeyance, 
Thin rule wan established for two 
roanonsiesl. That the superior lord 


mignt know on whom to call for the 
military services due from every 
froeholder, as otherwise the defence 
of the realm would be weakened, 2. 
That every stranger who claimed a 
right to any lands might know 
against whom to bring hin suit for 
the recovery of them; aw no real ace 
tion gould he brought Amaineat any 
one bul the aclual tenant of the fred. 
hold, Consequently, at common law, 
w freehold to commence in futuro 
could not be conveyed, becnuse in 
that case the freehold would be in 
abeyance from the execution of the 
conveyance till the future estate of 
the grantee should yveet, And tt ta 
laid down in unqualified terma in 
neveral cases in Maaeachusettia, and 
in one in thie State [Maine], that an 
gatate of freehold cannot be con. 
veyed (0 commence in futuro by a 
deed of bargain and wale, which owes 


lia valldity to the statute of uses, 
and not to the common law, But the 
doctrine, that freehold omtatem to 


commence In futuro cannot 
voyed by deeda of 
wings the passage of Vy 4 alatute of 2 
Hienry 4, @ 10, commonly enlled the 
statute of uses, Is cloarly erroneous, 
it ia clear that, at Gommon law, such 
conveyances could not be made; and 
it ie equally clear that, by virtue of 
the statute of uses, auch CONnVeYANGes 
may be made, Wr for to the rolgn of 
Henry 4, real eatate could be ot) held 


be cone 
bargain and sale 
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of real estate in 
or a daughter.4 


which ¢reates in 
But while a 


So it 


cient to support 


that one person would have the le- 
gal tithe and another the right to the 
use and income, To obviate many 
supposed inconveniences which had 
grown out of this practice of sep- 
arating the legal title from the use, 
the statute of uses was passed, by 
which it was enacted that the es- 
tates of the persons so seized to uses 
should be deemed to be in them that 
had the use, In such quality, manner, 
form, and condition, as they had be- 
fore in the use. It will be noticed 
that the effect of this statute was to 
annex the bogs title to the use, so 
that they could not be separated, 

The statute did not attempt to Hmit 
or control the doctrine of uses; it 
simply declared that where the use 
was, there the legal estate should be 
also. The result was that it opened 
several new modes of conveying le- 
gal estates wholly unknown to the 
common law; for whatever would 
convey the use and income of. real 
ostate before its passage, would, by 
virtue of the statute, convey the le- 
pal estate afterwards. It will thus 
be seen that conveyances through 
the modium of the statute of uses 
are offected in this wayie-The owner 
of an estate in lands, for a consid- 
eration either good or valuable, 
agrees that another shall have the 
use und income of it, and the statute 
stops in and annexes the legal title to 
the use, and thus the cestul que use 
becomes seized of the legal estate in 
the same manner as before the state 
ute he would have been seized of 
the use The argument, presented 
in & syllogiatic form, ie thiss—Since 
the #tatute of uses, frecholds can be 
conveyed in any manner that uses 
were conveyed before ita passage. 
Before its passage, uses were con- 
veyed to commence in futuro; there 
fore, frecholdsa may be eonveyed to 
commence in futuro sinee its pase 
augo, It must be remembered, how- 
over, that neither Jogal estates nor 
unos can be so limited aw to create 
porpetuition’’), Contra Marden vy, 
Chase, 382 Me, 829; Welsh v. Fomter, 
12) Mase. 98, 96 Cwhere the court 
aald; “A man may convey his land by 
A covenant to stand seized thereof to 
the use of another, elther for cer- 
tain wood considerations, or for a 
valuable consideration; but in the 
latter ense the conveyance, being in 
offect’n bargain and sale, must have 
all the other mag and qualitios 
of & bargain and sale. One of these 
qualition im that 1¢ must be to the 
une of the pied and that anoth« 
or use cannot be limited on that use; 
from whieh it follows, that a free. 
hold to commence in futuro, eannot 
be conveyed in this mode; ams that 
would be to make the bargainee hold 
to the use of another, until the fu« 
ture freehold should vest"), (2) But 
it has been decided in New York that, 
in the absence of any other less os- 
{ale (06 #upport it, the eonveyance ia 
co Aplin iH © bargain and sale, 
yegkaon v, Delancey, 4 Cow, CN, Y.) 


[b] At common law a precedent 
particular estate 16 support a free. 
Old eatate in futuro Wha necesMary, 
{he renson being that otherwise there 
could be no livery of selgin to @up- 
port it, livery of saizin being necer- 
wary to create & froohold estate, Sa- 
blor ownley v. Arbuckle, 60 Minn, 476, 
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trusts does not forbid future contingent limitations 


favor of expected issue from a son 
Again there may be. a conveyance 


by the same deed of a reversionary estate in fee 
and a particular estate for life or years,.”° 


A deed 
the wife of the grantor an equita- 


ble separate estate, the legal title during her life 
and his. vesting in him as trustee for her, creates 
a prior particular freehold estate technically suffi- 


a remainder.2® 


52 NW 920. 

Lae Tl ey v. Cook, 258 
TL 92, 101 NE 227, 

ass.—Trafton — v. Hawes, 102 
Mass. 533, 8 AmR 494; Miller. v. 
Goodwin, 8 Gray 542; Wallis v. Wal- 
3 AmD 210, 


lis, 4 Mass. 135, 
Miss.—Wxum v. Canty, 34 Miss. 
Y.—U. 8S. Bank v. Housman, 6 
Paige 526. 
Bone , L—Wardwell v. Bassett, 8 R. J. 


8. C,—Chancellor v. Windham, 30 
5. C. L. 161, ae AmD 411; Milledge v. 
Lamar, 4 8. C, Eq. Baia Pledger v. 
David, 4 8. C. Hq. 26 

Bng.—Bedell’s Lames "7 Coke 40a, 
77 Reprint 470; Doe y. Whittingham, 

Taunt, 20, 128 Reprint 284; Roe v, 


apes’ 3 Wils. 75, 95 Reprint 
[a] Dilustration.—An agreement 


executed with due formality by four 
sisters, joint. Owners of land, re- 
citing ‘that, in case of death of one, 
the other three “are the owners, and 
if two are taken by death, then the 
two remaining sisters are the own- 
ers, and if by death one of the two 
sisters is taken, then the last sur- 
viving sister is the owner,” if .inop- 
erative as a common-law deed to 
vest title in the surviving sister, was 
effective as a covenant to stand 
seized © uses under the statute of 


uses, yey swt v. Kerney, 115 Md. 
614, 81 A 38 LRANS 987. 
22. Conn:—Barrett v. French, 1 


Conn. 864, 6 AmD 241. 
Mass.——-Brewer v. Hardy, 22 Pick. 
376, 38 AmD 747. 
Miss,—Wall v. Wall, 30 Miss. 91, 64 
wy 147. 
Y.—Jackso v. McKenny, 3 
wend, 283, 20 ‘AmD 690; Jackson v. 


Swart, 20 Johns. 85; Jackson v. 
Staats, 11 Johns, 337, 6 AmD 876. 
N. C.—Davenport v. Wynne, 28 
N.C, 128, 44 AmD 70. 
1, eeaelapicours v. Eckman, 68 Pa, 
§. C.—Chancellor v. Windham, 30 
8. C. L. 161, 42 AmD 411. 


[a] ‘Where a grantor for a good 
consideration conveys realty cove- 
nanting to hold it to the grantee, but 
recites that the grantee is not to in- 
terrupt the grantor’s possession dur- 
ing his life, such recital is a cove- 
nant by the grantor for himself and 
his heirs to stand seized to the use 
of the grantee and his heirs on his 


death, Davenport v. Wynne, 28 
N. GC. 128, 44 AmD 70. See Walker v. 
Green, 26/ Colo. A. 164, 128: P 855 


(holding that a deed may be deliv- 
ered to the grantee to take effect 
upon the death of the grantor). 


a3. iil, =—Aclaman v..' Potter, 289 
Tl, 578, 88 NW 231; Benner v. Bailey, 
234 Ill. 79, 84 ND 638, 


Ind—Hmmons v. Harding, 162 Ind, 
164, 70 NW 142, 1 AnnCas 864. 

lowa.—Ransom vy. Pottawattamie 
County, 168 Towa 570, 150 NW 657. 

Mich.—Felt v. Felt, 155 Mich. 237, 


118 NW _ 963; Leonard vy. Leonard, 
146 Mich, 568, 108 NW _ 98b. 
Mo.—Johnson vy. Calvert, 260 Mo, 


442, 169 SW 78 (per Walker, J.). 
24. Harrison v. Harrison, 86 N. Y. 
643 [aff 42 Barb, 162], 
oon Pingrey v. Watkins, 15 Vt. 
a6. Farr vy. Perkins, 178 Ala. 500, 
66 S 923. 


ee ere 


Wor later canes, developments and changes in the law Hoo cumulative Annotations, same title, page and note number, 
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[§ 295] (2) Effect of Attempt to Create Invalid 
In case of an invalid limitation 
over, the precedent estate will stand unaffected by 
the void limitation, the estate becoming vested in 
the first taker, according to the terms en which 
Invalidity of a con- 
tingent remainder does not affect the precedent es- 


Future Estate. 


it was devised or granted.?7 


tate granted.?s 
[§ 296] 


of Conveyance—(1) In General. 


27. Printup v. Hill, 
Kron vy. Kron, 195 Ill, 181, 62 NE 
809; Stewart v. Stewart, 186 Ill. 60, 
57 NE 885; North Adams First Univ. 
Soe. v. Boland, 155 Mass. 171, 29 NE 
§24, 15 LRA 281. And see Sabledow- 
aay. vy. Arbuckle, 50 Minn. 475, 52 NW 


20. 

[a] Statutes may control as to 
whether limitation is void and the 
effect thereof. Ewing v. Shropshire, 
80 Ga, 874, 7 SE_654. 

2s. Tyson v. Tyson, 96 Wis. 59, 
71 NW 94. 

[a] Absolute estate may vest in 
the first grantee. Vaughn vy. Guy, 17 
Mo. 429; Dowd v. Montgomery, 4 
N,.Cr 5258; 
Hahn v. Baker Lodge No. 47, 
r, 30, 27 P 166, 28 AmSR 728, 13 
. See Leonard  v. Read, 
(Tenn. Ch. A.) 86 SW 581 (where a 
similar grant was held to operate as 
a lease as long as the building ex- 
isted). 

{a] Conveyance by a father to a 
son of an interest in a dw with 
a recital that the grantee shall have 
the privilege of a certain part there- 
of, so long as it shall stand, to his 
use, is held to convey a personal 
privilege which cannot be assigned 
Me a stranger. Lord v. Lord, 12 Me. 
88. 

30. Connor Realty Co. v. Sparlin, 
(Mo.) 190 SW 6; MeMahill v. Scho- 
wengerdt, (Mo.) 188 SW 605; Grooms 
v. Morrison, 249 Mo. 544, 155 SW 430; 
Osborn v. Weldon, 146 Mo. 185, 47 SW 
986; Bray v. Conrad, 101 Mo. 381, 13 
SW 957; Dillenbach v. Kerr, 99 Nebr. 
$40, 157 NW 1018; Eiseley vy. Spooner, 
23 Nebr. 470, 86 NW 659, 8 AmSR 
128; Nichols v. Schmittou, 107 Tex. 
54, 174 SW 288 [rev (Civ. A.) 142 SW 
941]; Janes vy. Stratton, (Tex. Civ. 
A.) 208 SW 3886. 

fa] Conveyance of a part of the 
use of land will not convey the fee, 
but only the use for the particular 


107 Fed. 789; 


purpose. Tupper v. Ford, 73 Vt. 85, 
50 A 647. 
{b] Where an instrument pur- 


ai to convey an estate in several- 
where the grantor has in fact 

an estate in joint tenancy, co- 
only ane or in common, it will op- 
erate as a conveyance of the whole 
interest of the grantor in the prem- 


ises purporting to be conveyed. 
White v. Sayre, 2 Oh. 110. 
fe] Where in a deed which de- 


scribes the estate conveyed as “re- 
versions and remainder,” an inten- 
tion is apparent to transmit what- 
ever interest the grantor had in the 
lands, and the deed is ancient and 
there is no evidence that any par- 
ticular estate ever existed, the deed 
will be construed as a conveyance of 
the fee, the grantor holding such in- 
terest at the time. Staffordville 
Gravel Co. y, Newell, 63 N. J. L. 412, 


\ 


(3) Conveyance of Portion of Building. 
Under a grant of a certain room or portion of a 
building with no stipulation as to rebuilding in case 
of fire or other casualty, if the identity and -ex- 
istence of the room or portion is extinguished by 
the destruction of the building by fire, and there is 
nothing upon which the conveyance can operate, the 
rights of the grantee will be terminated.?° 

[§ 297] oc. Interest Created Dependent on Form 
The general rule 
is that a deed will pass whatever interest or estate 
the grantor may have, unless it shows an intention 
to convey a less estate,®° this rule being statutory 
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estates.®2 


[§ 298] 
(a) In General. 


19 A 209. 
31. Hart v. Gardner, 74 Miss. 214, 
20 S 877; Curtis v. Zutavern, 67 


Nebr. 183, 93 NW 400, 73 Nebr. 45, 
103 NW 432 (holding that a convey- 
ance before partition by one of the 
owners to a brother, purporting to 
convey all his interest, where by its 
other terms it is clear that only a 
transfer of an interest obtained by 
purehase was intended, and where 
the decree of partition so finds, will 
convey the purchased interest only, 
and not the inherited one); DeWitt 
v. Elmira Transfer R. Co., 134 N. Y. 
495, 32 NE 42 [aff 9 NYS 149]; In re 
Jamieson, 6 Sask. L. 296. See also 
supra § 87. 


32. Borland v. Marshall, 2 Oh. St. 
308. But compare Lorick v. Me- 
Creery, 20 S. C. 424, 425 (holding 


that an instrument which recites that 
“for value received I hereby assign, 
set over and deliver...all my 
right, title and interest, as legatee” 
of a certain estate, should be con- 
strued as a deed of bargain and sale, 
and being without words of limita- 
tion, as conveying only an estate for 
the life of the grantor who retains 
the fee). 

fa] Title in fee.—‘“‘The rule that 
a grant, bargain, and sale deed op- 
erates to pass the title in fee, unless 
it contains in itself some limitation, 
exception or reservation... is too 
well settled to require citation of au- 


thority.” Reiter v. Avila, 175 Cal. 
208, 206, 165 P 533. 
{b] If the intention is to prevail 


against strict rules of interpretation, 
a deed may be construed asa feoff- 
ment, or as a bargain and sale, as 
will most effectually accomplish that 
intention. Ware v. Richardson, 3 Md. 
505, 56 AmD 762. 

33. Southern Bldg., etc., Assoc. v. 
Page, 46 W. Va. 302, 33 SE ve 

34. Den v. Crawford, 8 N. L. 90 
(so holding, notwithstanding rar L. 
9 § 7 abolishes the necessity of liv- 
ery of seizin). 

35. Release generally see Release 
[84 Cye 1039]. 

36. S.—Peters v. McLaren, 218 
Fed. 410, 134 CCA 198: Rust Land, 
pi rss v. Wheeler, 189 Fed. 321, 111 

Cal.—Myers v. Oceanside, 7 Cal. A. 
87, eins: P 686; Packard v. Johnson, 4 


1 pGolo—Bradbury v. Davis, 5 Colo. 
Conn.—Platt v. Brown, 30 Conn. 


36. 

Ill.—F ash v. Blake, 38 Ill. 363; But- 
terfield v. Smith, 11 Ill. 485; McCon- 
nel vy. Reed, 5 Ill. 117, 38 AmD 124, 

Ky.—Hosman_v. Willett, 107 SW 
334, 32 KyL 906; Com. v. Manifee, 2 
A. K. Marsh. 396, 12 AmD 417. 

Mass.—Russell v. Coffin, 8 Pick. 
143. See Pray v. Pierce, 7 Mass. 381, 
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in some jurisdictions.31 And it has been held that a 
deed of bargain and sale will, without the aid of a 
statute of uses, transfer both the legal and equitable 
So it is decided that a general warranty 
deed conveys the right to retain the title to secure 
the unpaid purchase money due from a prior re- 
corded title bond purchaser of an undivided interest 
in such property, and will operate as a transfer of 
such unpaid purchase money to the grantee.*# 
a deed of bargain and sale, although purporting to 
convey an estate in fee simple, will actually con- 
vey nothing more than the estate which the bar- 
gainor has at the time of its execution, and will not 
operate to destroy a contingent estate limited for 
the life of the bargainor.*4 

(2) Deed of Release or Quitclaim **— 


But 


The title to real property may be 


as effectually conveyed or transferred by a quit- 
claim deed as by any other form of conveyance ;3* 
and such a deed will convey whatever title or estate 
the grantor may have in the land at the time it is 


5 AmD 59. 
Mich.—Hoffman v. Harrington, 28 
Mich 90; Thayer v. McGee, 20 Mich. 
Minn.—McKusick  v. 
County, 16 Minn. 151. 
Mo.—Weissenfels v. Cable, 208 Mo. 
515, 106 SW 1028; Bray v. Conrad, 
101 Mo. 331, 13 SW 957. See Lang 
v. Murphy, 137 Mo. A. 217, 117 SW 
665 (holding that where the original 
deed in a vendor’s title has been de- 
stroyed by fire which destroyed the 
county records, the defect in the. 
title is cured by a quitclaim executed 
by his grantor and wife). 
Nebr.—Bannard vy. Duncan, 79 
pee 189, 112 NW 353, 126 AmSR 
N. J.—Robeson v. Duncan, 74 N. J. 
Eq. 745, 70 A 685. 
N. Wallach 


Washington 


v. Riverside Bank, 


206 N. Y. 434, 100 NE 50. 

oat C.—Bronson v. Paynter, 20 N. C. 
Oh.—Hall vy. Ashby, 9 Oh. 96, 34 

AmD 424. 


Or.—Dolph v. Barney, 5 Or. 191. 

S. C.—Martin v. Ragsdale, 71 S. C. 
67, 50 SE 671. 

S. D.—Sherman v. Sherman, 23 S. 
D. 486, 122 NW 439. 

Va.—Mason v. Tuttle, 75 Va. 105. 

Contra Acre v. Livingstone, 26 U. 
Cc. Q. B. 282; Cameron v. Gunn, 25 
ULC! 7, 

“This is so at common law... 
and is now the settled doctrine of 
the national courts, though it may 
not always have been, and of many 
of the state courts.” Rust Land, 
ete., Co. v. Wheeler, 189 Fed. 321, 
325; 211 CCA 53. 

[a] At common law it has been 
held that such a deed did not operate 
as a conveyance, in a technical sense, 
unless the party taking such deed 
was in possession of the land, in 
which case it merely operated to en- 
large his estate. Kerr v. Freeman, 
33 Miss. 292. 

[b] A quitclaim deed (1) may 
have the effect of a primary con- 
veyance (Staples v. Bradley, 23 Conn. 
167, 60 AmD 630; Smith v. Pendell, 
19 Conn. 107, 48 AmD 146), (2) 
vesting in the grantee the title and 
interest of the grantor (Sherwood v. 
Barlow, 19 Conn, 471). (38) Or it may 
be as effectual to pass title of the 
grantor as a warranty deed. Grant 
v. Bennett, 96 Ill. 513; Hill v. Grant, 
(Tex. Civ. ‘A.) 44 SW 1016. See Brad- 
bury v. Davis, 5 Colo. 265. (4) So 
it is equally effectual to pass a title 
like that of a mortgage as it is to 
discharge an encumbrance. Thorn- 
dike v. Norris, 24 N. H. 454. 

{e] A quitclaim deed will prevail 
over a prior unrecorded deed MF bar- 
gain and sale. Graff v. Middleton, 
43 Cal. 341. 

{d] Covenant to give deed is ful- 
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given.*7. But where quitclaim deeds were merely in- 
tended to effect a partition, the parties cannot use 
them against each other for another purpose, al- 
though the legal operation of the deeds may author- 
Again, although a deed of land from the 
state is not conclusive against a title from another 
source clearly traced and legally established, yet 
it cannot be overthrown by the production of a quit- 


ize it.°8 


filled by executing quitclaim deed. 
Ketchum v. Evertson, 13 Johns. 
(N. Y.) 359, 7: AmD_ 384. 

[e] Possession by a Wife under a 
quitclaim deed purporting to convey 
the title as between the parties is 
held to be of itself evidence of an in- 
heritable estate in her. Wolf v. 
Wolf, 67 Ill. 55. 

37. U.S.—Moelle v. Sherwood, 148 
U. S. 21,513 SCt 426, 37 L. ed. 350; 
Van Rensselaer v. Kearney, 11 How. 
(U. 8.) 297, 13 L. ed. 703; Winnipi- 
siogee Paper Co. v. New Hampshire 
Land Co., 59 Fed. 542; Field v. Co- 
lumbet, 9 F. Cas. No. 4, 764, 4 Sawy. 
523. See Dexter v. Harris, 7 F. Cas. 
No. 3,862, 2 Mason 5381. 

Ala.--Smith v. Mobile 
Bank, 21 Ala, 125. 

Ark.—Kountz v. Davis, 34 Ark. 590: 
Holland v. Rogers, 33 Ark. 251. 

Cal.—Spaulding v. Bradley, 79 Cal. 
449, 22 P 47; Carpentier v. William- 
son, 25 Cal. 154. 

Conn.—Bartholomew v. Muzzy, 61 
Conn. 387, 23 A 604, 29 AmSR ges 

Ida.—Fairview Inv. Co. v.  Lam- 
berson, 25 Ida. 72, 81, 136 P 606 [cit 


Cyc]. 

TL —Blair v. Johnson, 215 Ill. 
552, 74 NE 747; Prettyman v. Wal. 
ston, 34 Ill. 175; Robinson vy, Apple- 


Branch 


ton, 22 Ill. A. 351 [aff 124 Ill. 276, 
15 NE 761). 
Ind.—Wagner v. Winter, 122 Ind. 


57, 23 NE 754; Wright v. Tichenor, 
104 Ind. 185, 3 NE 853; Korporal v. 
Robinson, 38 Ind. A. 110, 78 NE 84. 
Iowa.—Thornton v. Mulquinne, 12 
Iowa 549, 79 AmD 548; 
Kan.—Stephenson v. “Patton, 86 
Kan, 379, 384, 121 P 498, AnnCas 
1913C 360 [cit Cyc]; Bayer v. Cock- 
erill, 3 Kan. 282. 
La.— Wills v. Auch, 8 La. Ann. 19. 
Me.—Ripley v. Trask, 106 Me. 547, 


76 A 951; Johnson vy. Leonards, 68 
Me. 237. 
la ii deaal v. Stevens, 98 Mass. 


Mich.—Bird v. Stimson, 197 Mich. 
582, 164 NW 438, 166 NW 1043; Lang 
v. Osceola Cons. Min. Co., 145 Mich. 
370, 108 NW 678; Kitchell v. Mudg- 
ett, 37 Mich. 81; Hoffman y. Harring- 
ton, 28 Mich. 90. See Gage v. San- 
born, 106 Mich. 269, 64 NW 32; An- 
derson v. Thunder Bay River Boom 
Co., 57 Mich. 216, 28 NW 776 (holding 
that a quitclaim deed is no evidence 
of title, if at the time of its execu- 
tion the grantee was in possession 
and the grantor was not). 

Mo.—Grooms v. Morrison, 249 Mo. 
544, 155 SW 430; Starr v. Kisner, 219 
Mo. 64, 117 SW 1129; Starr v. Bartz, 
219 Mo. 47, 117 SW 1125; McAnaw v. 
Tiffin, 143 Mo. 667, 45 SW -656; Bray 
v. Conrad, 101 Mo. 331, 13 SW 957; 
Wilson v. Albert, 89 Mo. 537, 1 SW 
209; Mann y. Best, 62 Mo. 491; Llew- 
th v. Lewis, 181 Mo. A. 99, 168 SW 
Nebr.—Curtis v. Zutavern, 67 Nebr. 
He 93 NW 400, 73 Nebr. 45, 103 NW 


Nev.—Brophy Min. Co. y. Brophy, 
ete., Gold, etc., Co., 15 Nev. 101. 

N. Y.—Uihlein v. Matthews, 172 
N. Y. 154, 64 NE 792; Lewis v. Howe, 
64 App. Div. 572, NYS 851 [aff 
174 N. Y. 340, 66 NE 975, 1101]. 

N. C.—Bryan v. Eason, 147 N, C, 


284, 61 SE 71. 
Oh.—Hall yv. Ashby, 9 Oh, 96, 34 
AmD 424. 


Or.—American Mortg,. Co. v. Hutch- 
inson, 19 Or. 334, 24 P 515; Baker v. 
Woodward, 12 Or. 3, 6 P 173. 
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hy.*° 


Pa.—Saunders v. Gould, 134 Pa. 
445, 19 A 694. 

Tenn.—Camphell vy. Home Ice, etc., 
Co.,/ 126 Tenn. 524, 150 SW-~ 427. 

Tex.—Merriman -y.. Blalack, 56 
Tex. Civ. A. 594, 121 SW 552; Hill v. 
Grant, (Civ. A.) 44 SW 1016. Com- 
pare Evans v.; Ashe, 50 Tex. Civ. A. 
54, 108 SW 398, 1190. 


Vt.—Sowles v. Lewis, 75 Vt. 59, 
52. A 1073. 
Wash.—MclInerney vy. Beck, 10 


“Wash. 515, 39 P 130 


[a] In Louisiana the vendor in a 
quitclaim deed warrants against his 
own acts, and any agreement to the 
contrary is null under Civ. Code § 
2504. Louisiana Stave Co. v. South 
Serpe Lumber Co., 135 La. 232, 65 

[b] Where a grantor in a quit- 
claim deed has no interest, nothing 
passes. Field v. Columbet, 9 F. Cas. 
No. 4,764, 4 Sawy. 523; Cadiz v. Ma- 
jors,. 33 Cal..288; Morrison v. Wilson, 
30 Cal. 344; San ‘Francisco v. Lawton, 
18 Cal. 465, 79 AmD 187; Dart v. 
Dart, 7 Conn. 250; Price v. King, 44 
Kan. 639, 25 P43; Walker v. Lin- 
ecoln, 45 Me. 67; Benton vy. Nicoll, 24 
Minn. 221; Gesner vy. Burdell, 18 
Minn. 497; Broadwell v. Merritt, 87 
Mo. 95; Abel v. Brewster, 12 NYS 
331; Jackson v. Wright, Jr., 14 Johns. 
(N. Y.) 193; Wilt v. Jardine, 2 N. B. 
142; Pearson v. Mulholland, 17 Ont, 
502; Nicholson v. Dillabough, 21 U. 
Cc. Q. B. 591. Compare Acre v. Liv- 
ingstone, 26 U. C. Q. B. 282. 

[ec] Fee tail—A quitclaim was 
held sufficient to bar. the entail in 
Collamore vy. Collamore, 158. Mass. 
74, 32 NE 1034. 

{d] Life estate—(1) In accord- 
ance with the intention of the par- 
ties, as manifested by a contempora- 
neous unsealed writing, a quitclaim 
deed may be construed by a court of 
equity to transfer only a life estate. 
Scofield v. Quinn, 54 Minn. 9, 55 NW 
745. (2) The grantor having under 
her husband's will a power to sell so 
much as might be necessary for her 
support, a quitclaim was held not to 
be an execution of the power. Phil- 
lips v. Brown, 16 R. I. 279, 15 A 90. 

[el] Remainders.— A  quitclaim 
deed may convey a vested remainder. 
Scott v. Proctor, (Ky.) 13 SW 790, 12 
KyL_ 57, 

{f] Covenants running with the 
land will pass, unless there are words 
of restriction or limitation in the 
deed in respect thereto. Morgan v. 
Clayton, 61 Ill. 35; Brady v. Spurck, 
27 Ill. 478; Uihlein v. Matthews, 172 
N. Y. 154, 64 NE 792 [rev 57 App. 
Div. 476, 68 NYS 309], 93 App. Div. 


57, 86 NYS 924. 

oe Mower v. Hutchinson, 9 Vt, 
39. Cay, v. Whitney, 48 Me. 616. 
40. Ala.—Garrow y. Toxey, 171 

Ala. 644, 54 °S 556. 
Ark.—Little Rock, ete., R. Co. v. 


Rankin, 107 Ark. 487, 156 SW 431; 
Walker v. Helms, 84 Ark. 614, 106 
Sw 1170. 


Cal.—San Francisco v. Lawton, 18 
Cal. 465, 79 AmD 187. 
sie: C.—Morris v. Wheat, 8 App. 


Ill.—Torrence vy. Shedd, 112 Ill. 466 
(where granting words were quali- 
fied by words “in such manner as he 
may"); Franklin v. Palmer, 50 Ill. 
202; MeConnel v. Reed, 5 Ill. 117, 38 
AmD 124. 

Ind.—Sullenger v. Baecher, 55 Ind. 
A. 365, 101 NE 517, 102 NE 380. 


ing Deed Only Passes. 
only such title or interest as the grantor possesses at 
the time of giving a quitelaim deed will pass there- 
But the fact that a deed purports to convey 
the grantor’s interest is not conclusive of an in- 
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claim deed of an earlier date from a third party, 
without evidence of title in the latter.®® 
(b) Interest of Grantor at Time of Giv- 


It has been determined that 


Iowa.—Helmick v. Davenport, etc., 
R._ Co., 174, Towa’ 558, 156 NW 736. 

Kan.—Doty v. Shepard, 98 Kan. 
309, 158 P 1; Knight v. Dalton, 72 
Kan. 131, 83 P 124; Young y. Clip- 
pinger, 14 Kan. 148) See Hentig v. 
Pipher, 58 Kan. 788, 51 P 229. 

La.—Benton v. Sentell, 50 La. Ann. 
869, 24 S 297. 

Me.—Thurston v. McMillan, 108 
Me. 67, 78 A 1122; Nash v. Bean, 74 
Me. 340; Coe vy. Persons Unknown, 43 
Me. 432. 

Mich.—Pellow v. Arctic Tron Co., 
164. Mich. 87, 128 NW 918, 47 LRANS 
573, AnnCas1912B 827; Newberry v. 
Chieago Lumbering Co., 154 Mich. 84, 
117 NW 592, 
araet Ca cc v. Winston, 3 Miss. 

Mo.—East v. Davis, 204 SW 402; 
Shelton v. Horrell, 232 Mo. 358, 134 
SW 988, 137 SW 264; Llewellyn y. 
Lewis, 181 Mo. A. 99, 163 SW 545. 

Mont.—Gibson vy. Morris State 
Bank, 49 Mont. 60, 140 P 76. 

Nebr.—King v. Boettcher, 96 Nebr. 
319, 147 NW 836; Arlington Mill, etce., 
Co. v. Yates, 57 Nebr. 286, 77 NW 677. 

N._Y.—Sage v. Cartwright, 9 N.Y. 
49; Clark v. Durland, 85 App, Div. 
312, 55 NYS 14; Jackson v. Wright, 
14 Johns. 193. 

N...C.—Bryan -y. Eason, 147 N. C. 
284, 61 SE 71. 

S. D.—Farr v. Semmler, 24 S. D. 
290, 123 NW 835, 
Ellison, 1 Tex. 


Tex.—Fletcher Vv. 
Unrep. Cas. 661. 

{a] Wustration—(1) A quitclaim 
deed by a person who is disseized will 
not convey his title to the premises. 
Wakefield v. Ross, 28 F. Cas. No, 
17,050, 5 Mason 16. (2) A person in 
possession. without title Who gives 
a quitclaim deed gives merely a pos- 
sessory title. Jackson v. Hubble, 1 
Cow. (N. Y.) 613. (3) And such a 
deed by a person without title in 
possession by the consent of the real 
owners does not affect the rights of 
the latter. Ocean Causeway v. Gil- 
bert, 54 App. Div. 118, 66 NYS 401. 
(4) A quitclaim deed by a husband 
after a sale of the land on execution 
conveys only his right of redemption 
and not the wife’s inchoate dower, 
although the latter is a nonresident 
of the state. Lynde v. Wakefield, 19 
Mont. 23, 47 P 5. (5) Where a mort- 
gagee gives; a quitclaim deed of the 
mortgaged premises before entry un- 
der or foreclosure of the mortgage, 
and not accompanied by an assign- 
ment of the mortgage debt or any 
portion of the same, it will not con- 
vey any title to the real estate. Lunt 
v. Lunt, 71 Me. 377. (6) A grantor 
who has no interest in the land can- 
not by a quitclaim deed thereof bind 
the grantee by stipulations that he 
shall be liable for a levy and encum- 
branees against. the property con- 
veyed, they being without considera- 
eae Higman vy. Stewart, 38 Mich. 
5 

{b] If the deed contains words 
limiting the estate to such right and 
interest as the grantor may have, if 
any, at the time it is given, it will 
not convey lands which. were pre- 
viously conveyed by a valid unre- 
corded deed. Hamilton v. Doolittle, 
37 Ill. 4738. See McConnel v. Reed, 
56 Ill. 117, 38 AmD 124; Nash vy, 
Bean, 74 Me. 340. 

[ec] A prior deed which is void 
or voidable is not within the rule 
that a subsequent quitclaim deed does 
not affect title under a prior convey- 
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tention to convey only that interest. The intention 
to be gathered from the whole instrument must pre- 
vail.4t Conversely the use of the words ‘‘bargain’’ 
and ‘‘sell’’? does not conclusively imply that the 
grantor is absolute owner, and a deed may still be 
merely a quitelaim.** 

An after-acquired title by the grantor will not, as 
a general rule, inure to the benefit of the grantee by 
such form of conveyance.*® So a quitclaim deed 
not purporting to convey any particular interest 
will not convey a possible future interest of the 
grantor.*# An after-acquired title may pass, how- 
ever, under special circumstances, as where a person 
conveys by quitclaim deed and covenants against 
a particular title which he afterward acquires, in 
which case such title will inure to the grantee’s 
benefit ;# or where a person, after he has become 
entitled to a sheriff’s deed, sells and quitelaims all 
right, title, and interest in the.Jand, as well in 
possession as in expectancy, the title of the grantor 
from the after-executed sheriff’s deed in such case 
being held to pass;*® or where a quitclaim deed of 
a residuary legatee, which passes his interest as 
devisee in the granted premises, would be otherwise 
inoperative.** A distinction between a release of 


ance. Hamilton v. Doolittle, 37 Ill. 
473. said: 
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land and of the grantor’s interest therein has been 
made, it being-held that under the former an after- 
acquired title will inure to the grantee’s benefit.*s 
An after-acquired legal title will inure to the grantee 
in a quitelaim of an “equitable interest, the equitable 
interest having existed in the erantor and passed 
with the deed. It was so held where the grantor, 
being entitled to a patent from the government for 
lands, had not yet received it, and it was issued 
after the quitclaim deed.4® Also, where a town 
granted a block of pueblo lands which the grantee 
conveyed by quitelaim, and the board of trustees 
of the town thereafter made a conveyance to the 
grantor, it was held that the deed of the board of 
trustees related back to the date of the grant®° A 
deed which states that the grantor ‘‘has granted, 
conveyed, released, remised and quitclaimed, and 
by these presents do grant, convey, remise, release 
and forever quitclaim ... all his right, title, in- 
terest, estate, claim and demand, both at law and 
in equity, of, in and to’’ certain described real es- 
tate is of greater efficacy than a mere quitclaim 
deed and passes an interest by survivorship in the 
estate of the grantor’s father.® 

A contingent interest may pass by a quitclaim 


475 [aff 11 Mo. A, 519]; Kummel v. 


{d] A grantee with notice of a 
previous conveyance by the grantor 
obtains no title or interest in the 
property. Curtis v. Smith, 42 Iowa 
665. See Vendor and Purchaser [39 
Cyc 1693]. 

{e] A grantee cannot recover back 
purchase money if title fails in the 
absence of fraud, as he takes the 
risk of the title. Botsford v. Wil- 
son, 75 Ill. 182; Butman v. Hussey, 
30 Me. 263. See Vendor and Pur- 
chaser [89 Cye 2010]. 

41. U. S.—Wise v. Watts, 239 Fed. 
207, 152 CCA 195. 
og Atk Holland v. Rogers, 33 Ark. 

Mich.—Plummer v. Gould, 92 Mich. 
1, 52 NW 146, 31 AmSR 567. 

a Dennison v. Ely, 1 Barb. 


Tex.—Laughlin v. Tips, 8 Tex. Civ. 
A. 649, 28 SW 551; Jenkins v. Ad- 
cock, 5 Tex. Civ. A. 466, 27 SW 


Uk 
Ont.—Nicholson v. Dillabough, 21 
Usa. Qo B.m591. 

fa] Deed is not rendered a mere 
release or quitclaim by the addition 
of the clause ‘and all the estate, 
right, title, interest, and demand 
whatever of the grantor, either in 
law or equity of, in, and to the prem- 


ises.”” Dennison v. Ely, 1 Barb. 
(N. Y.) 610. 
{b] A bargain and sale is not re- 


stricted by clauses of quitclaim and 
release. Holland v. Rogers, 33 Ark. 
251. 

[ce] Fee.—wWhere the operative 
words of a deed are “quitclaim” and 
“release,” if the whole instrument 
discloses an intention to convey an 
estate in fee the instrument will so 
ert Nicholson v. Dillabough, 21 

Q: B. 5912 

Ura si The use of the word “quit- 
claim” will not of itself restrict a 
conveyance of the land itself if this 
is intended, as indicated by other 
languages employed in the instru- 
ment. Garrett v. Christopher, 74 
Tex. 453, 12 SW 67, 15 AmSR 850; 
Tram Lumber Co. v. Hancock, 70 Tex. 
314, 7 SW 724; Richardson v. Levi, 
67 Tex. 359, 3 ‘SW 444. 

42. Touchard v. Crow, 20 Cal. 150, 
81 AmD 108; Young vy. Clippinger, 14 
Kan. 148; Taggart v. Risley, 4 Or. 
235, See Morrison y. Wilson, 30 
Cal. 344 (where a clause was insert- 
ed in a deed, conveying property in 
fee simple absolute, to the effect 
that as to title it was a quitclaim 
deed, and that construction was giv- 


\ 


“It must be considered that} Benna, 70 Mo. 52; Butcher v. Rogers, 
parties have the power to innovate! 60 Mo. 138. 
upon the general meaning of words Nebr.—Pleasants v. Blodgett, 39 
at large, free from all legal restric- | Nebr. 741. 58 NW 423. 42 AmSR 624. 
tions. If they see fit to agree that Nev.—Harden v. Cullins, 8 Nev. 
‘mile’ shall stand for ‘league,’ or | 49. 
‘grant, bargain, and sell’ for ‘quit- N. H.—Bell v._Twilight, 26 N. H. 
claim,’ or even ‘black’ for ‘white,’ | 401; Kimball v. Blaisdell, 5 N. H. 
however we might marvel at the ca-/| 535, 22 AmD 476. 
price, we could not question the pow- N. Y.—Jackson v. Hubble, 1 Cow. 
er.” But see Altringer v. Capeheart, | 613. 
68 Mo. 441 (holding that the statu- Tex,—Carter v. Wise, 39 Tex. 273; 


tory meaning of the words “grant, 
bargain, and sell’ is not restricted 
by the addition of the word “release” 
immediately after such words). 

43. U. S.—Myers v. Reed, 17 Fed. 
401, 9 Sawy. 132; Field v. Columbet. 
9 EF. Cas. No. 4,764, 4 Sawy. 523; 
Lamb v. Kamm, 14 F. Cas. No. 8,017, 
1 Sawy. 238. 

Ala.—Garrow v. Toxey, 171 Ala. 
644, 54 S 556: Tillotson v. Doe, 5 
Ala. 407, 39 AmD 330. 

Ark.—King v. Booth, 94 Ark. 306, 
126 SW 830; Kountz y. Davis, 34 
Ark. 590. 

Cal.—Anderson v. Yoakum, 94 Cal. 
227. 29 P.500, 28 AmSR 121; Cadiz 
v. Majors, 33 Cal. 288; Morrison v. 
Wilson, 30 Cal. 344; Clark vy. Baker, 
14 Cal. 612, .76 AmD 449. 

Conn.—Dart v. Dart, 7 Conn. 250. 

Ill.— Little v. Eaton, 267 Ill. 623, 
108 NE 727: Torrence vy. Shedd, 112 
Ill. 466; Frink v. Darst, 14 Ill. 304, 58 
AmD_ 575. 

Ind.—Bryan yv. Uland, 101 Ind. 477, 
1 NE 52; Layton v. Herr, 45 Ind. A. 
za6 90 NE 645. 

Iowa.—French v. Bartel, 146 Iowa 
677. 146 NW 754. 

Kan.—Knight v. Dalton, 72 Kan. 
131, 83 P 124: Johnson v. Williams, 
87 Kan. 179, 14 P 531, 1 AmSR 243; 
Ott v. Sprague, 27 Kan. 620; Bruce 
v. Luke, 9 Kan. 201, 12 AmR 491; 
Simpson v. Greeley, 8 Kan. 586. 

Me.—Harriman v. Gray, 49 Me 
537. 

Mass.—Miller v. Ewing, 6 Cush. 
84; Wight v. Shaw. 5 Cush. 56; Com- 
stock v. Smith, 13 Pick. 116, 23 AmD 
670: Quarles v. Quarles, 4 Mass. 680. 

Mich.—Gadsby v. Monroe, 115 

Mich. 282, 73 NW 367: Peo. v. Miller, 


79 Mich. 93. 44 NW 172; Fay ov. 
Wood, 65 Mich. 390, 82 NW_ 614; 
Frost v. Missionary Soc., 56 Mich. 


62, 22 NW 189. 
Minn.—Johnson vy. Robinson, 20 


Minn. 189; Gesner v. Burdell, 18 
Minn. 497; Marshall v. Roberts, 18 
Minn. 405, 10 AmR 201; Martin v. 


Brown, 4 Minn. 282. 
Mo.—-Smith v. Washington, 88 Mo. 


Manwaring v. Terry, 39 Tex. 67. 
Vt.—Smith v. Pollard, 19 Vt. 272 

Henry v. Bell, 5. Vt. 393 
Wis.—Lain vy. Shepardson, 23 Wis. 


24. 

[a] Expectant estate—A  quit- 
claim deed passes the estate which 
the grantor has when it is made and 
no more, and, while an expectant es- 
tate may be conveyed, such a convey- 
ance is never presumed, and, to ren- 
der it valid, it must appear that it 
was in good faith, that no fraud was 
practiced upon the heir or the an- 
cestor, and that full value was paid. 
Layton v. Herr, 45 Ind. A. 203, 90 
NE 645. 

[b] An after-acquired patent to 
land will not inure to the grantee’s 
benefit. Tillotson v. Doe, 5 Ala. 407, 
389 AmD 330; Harden vy. Cullins, 8 
Nev. 49. But see Crane v. Salmon, 
41 Cal. 63. 

44. McAdams v. Bailey, 169 Ind. 
518, 82 NE 1057, 124 AmSR 240, 13 
LRANS 1003. 

45. Blake v. Tucker, 12 Vt. 39. 

46. Edwardsville R. Co. v. Saw- 


yer, 92 Tl. 377. 
47. Wimberly v. Hurst, 33 Il. 
23. Ill. . 97. 


166, 88 AmD 295. 

48. Bennett v. Waller, 

49. U. S.—Farmers’ L. & T. Co. v. 
McKinney, 8 F. Cas. No. 4,667, 6 Me- 
Lean 1. 

Ala.—Nance v. Walker, 74 S 339; 
Serray v. Toxey, 188 Ala. 572, 66 S 
443. 

Cal.—Wholey v. Cavanaugh, 88 Cal. 
132, 25 P 1112; Crane vy. Salmon, 41 
Cal. 63. 

79 Tl. 465, 


Ill.—Welch v. Dutton, 
Mich.—Frost vy. Missionary Soe., 56 


Mich. 62, 22 NW 189. 

Minn.—Hope vy. Stone, 10 Minn. 
141, 

Mo.—Callahan v. Davis, 90 Mo. 78, 
2 SW 216. 

Wis.—Stephenson v. Wilson, 37 
Wis. 482. 

50. Thompson vy. Spencer, 50 Cal. 
532. 

51. 96 Nebr. 


Trudeau v. Fisher, 
275, 277, 147 NW 698. 
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deed;°* and it has been held that, while a quitclaim 
deed of a contingent equitable interest may be in- 
operative at law, it will operate in equity accord- 
The land remains subject to 
equities attaching to it in the hands of the vendor,®* 
(c) By Life Tenant Having Power to 
Sell Entire Estate. A quitclaim deed executed in 
the ordinary form by one to whom a life interest in 
land has been given, with power to sell the entire 
interest, is held to convey only the life estate.®® 
(d) Where Particular Interest Is Spe- 
cified. A quitclaim deed of a particular interest in 
land will not operate as a conveyance of any in- 


ing to its intent.* 


[§ 300] 


[§ 301] 


terest other than that specified.®° 
[§ 302] 


52. Pond vy. Bergh, 10 Paige 
(N. Y.) 140. 
538. Wilcox vy. Daniels, 15 R, IL 


261, 3 A 204; Bailey v. Hoppin, 12 R. 
I. 560 ‘ 


54. Mann v. Best, 62 Mo. 491; Ar- 
lington Mill, etc., Co. v. Yates, 57 
Nebr. 286, 77 NW 677. See James v. 
Drake, 39 Tex. 143. 

55. German Bank v. Best, 14 SW 
954, 12 Kyl 6238; Towle v. Ewing, 23 
Wis. 336, 99 AmD 179, 

56. Allen v. Hall, 31 Colo, 206, 78 
P 844; Burston vy. Jackson, 9 Or, 
275; Moody v. Butler, 63 Tex. 210. 
And compare Kennedy vy, Farley, 82 
Hun 227, 31 NYS 274. 

{a] Mustrations.—(1) A quitclaim 
deed by a wife of all right, claim, 
or possibility of dower in certain 
land will not convey her fee there- 
in. Burston v. Jackson, 9 Or, 275, 
(2) A quiteclaim deed which, after 
the general statement that the gran- 
tor conveys all her right, title, and 
interest therein, recites that it is 
given solely to surrender to the 
grantee the title which the grantor 
acquired from the grantee under a 
deed given by her to him for secur- 
ity, conveys no other title. Allen v. 
Hall, 81 Colo, 206, 73 P 844. (8) A 
quitclaim deed by one of all his in- 
terest in a community estate as his 
father’s heir will not convey the in- 
terest inherited from his mother, 
Moody v. Butler, 638 Tex. 210. 

57. Ky.—Porter v. Giltner, 12 SW 
1069, 11 Kyl 744, 

Mass.—Litchfleld v, Cudworth, 15 
Pick. 28. 

N. C.—Bowden vy. Lynch, 178 N, C, 
2038, 91 SE 957. 

Tenn,—Sequatchie Land Co, v, Se- 
wanee Coal, etc., Co., 187 Tenn. 313, 
1938 SW 106. 

Tex.—Laughlin v. Tips, 8 Tex. Civ, 
A. 649, 28 SW 6561. 

Wyo.—Balch vy. Arnold, 9 Wyo, 17, 
59 P 434, 

[a] A statutory provision that a 
deed which purports to “convey and 
warrant” the premises described 
shall be effective “to transfer all the 
right, title, claim and possession of 
the grantor” is construed as apply- 
ing only when an intent to convey a 
less estate is not actually expressed 
in the deed. Rich v. Victoria Copper 
Min. Co,, 147 Fed. 880, 77 CCA 558 
(holding that where a widow con- 
veyed all her rights, title, and in- 
terest in and to certain land which 
she derived from her deceased hus- 
band’s estate, the ed was satis- 
fled by a life estate, as well as an 
estate in fee); Williams y. Wsten, 
179 Ill, 267, 58 NE 562 (holding it 
operates as a release to the life 
tenant of the grantor’s contingent 
remainder); Whipp v. Sweeney, 6 
Ky. Op. 232; Read v, Hewitt, 120 La, 
288, 292, 46 S 148 [quot Cye]; Baker 
v. Davie, 211 Mass. 429, 97 NE 1094, 
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(8) Conveyance of All Right, Title, and 
Interest. A conveyance of all of the grantor’s right, 
title, and interest in and to certain described prop- 
erty will be construed as a conveyance of all of 
his estate in such property, and the whole estate 
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less interest.o’ 


[§ B03] 


any deseription 


[$§ 299-303 


will vest in the grantee,’ unless the general words 
are limited by words showing intent to convey a 
On the other hand, sueh a convey- 
ance, unless a contrary intent is otherwise shown, 
passes only such title as the grantor has,®® and the 
grantee does not acquire rights which subsequently 
acerue to the grantor.®° 

(4) Conveyance of Undivided Interests. 
Where a person deeds a certain number of acres out 
of, or a certain part of, a tract of land without 


of the land conveyed so that it 


ean be identified, the grantee takes an undivided in- 
terest in the land proportionate to the part econ- 


veyed,®! and becomes by such deed a tenant in com- 


mon,®? 


87 LRANS 944; Hart v. Gardner, 74 
Miss. 168, 20 8 877; Watson v. Priest, 
9 Mo. A. 268; Greer y. Willis, (Tex, 
Civ. A.) 81 SW 1185. 

58. Dooley v. Greening, 201 Mo, 
$438, 100 SW 48, 

59, Allison v. Thomas, 72 Cal, 663, 
14 P 809, 1 AmSR 89; Baker v, Da- 
vie, 211 Mass, 429, 439, 97 NW 1094, 
37 LRANS 944; Hoxie v. Finney, 16 
Gray (Mass.) 882; Allen v. Holton, 
20 Pick, (Mass.) 458; Farrar vy. Pat- 
ton, 20 Mo, 81; Slaughter v. Coke 
pounce, 34 Tex, Civ. A. 598, 79 SW 


“These words have acquired in 
deeds a certain and definite meaning, 
They igh 3 Whatever title the gran- 
tor has, be it much or little, and that 
alone. As words of grant they are 
limited to the estate and interest of 
the grantor. They do not impart 
ownership in fee or any other par- 
ticular extent of proprietorship.” 
Baker v, Davie, supra, 

[a] Operation as quitolaim.—(1) 
Such words are words of release and 
quitolaim merely, Gibson v, Chon- 
teau, 89 Mo, 586; Bennett v, Gilmour, 
16 Man, 3804, (2) A deed, however, 
of all the grantor's “right, title, olaim 
and interest” with a recital therein 
that the grantor forever quitelaimsa 
all his claim and interest In the land 
described is to be construed as a 
quitelaim deed, Shepard vy. Hun. 
sacker, 1 Tex. Unrep, Cas. 578. (3) 
And it has also been decided that, 
where one who sells a tract of land 
sells also his “entire Interest” in all 
improvements on adjacent public 
land, he only gives to the vendee a 
quitclaim deed of his interest In such 
improvements, MoLlLeroy vy. Duck- 
worth, 18 La, Ann, 410, 

60. Hanrick v. Patuck, 119 U, &, 
166, 7 SCt 147, 30 L, ed, 898; Rich v, 
Victoria Copper Min. Co, 147 Bed, 
380, 77 CCA 658; Lowe vy, Wiseman, 
46 Ind, A, 405, 91 NW 864, 92 NW 
844, Compare Watson vy, Priest, 9 
Mo, A, 268, 266 (holding that “where 
one conveys ‘all the right, title, and 
interest’ of the grantor in the estate 
of his deceased father... the con- 
veyance yen cover an undivided 
interest in the lands, coneerning 
which it Is doubted, at the time of 
the conveyance, that the ‘ancestor 
held any title,-or even generally be» 
lieved that he had none, but which 
lands are afterwards, by a series of 
adjudications, determined’ to haye 
belonged to the ancestor"), 

[a] Thus (1) a conveyance by a 
married woman and her husband will 
pass the title to the real estate that 
ahe owned at the time, but will not 
pass that which she or her heirs aub+ 
sequently acquire by descent, Lowe 
v. Wiseman, 46 Ind, A, 405, 91 NE 
864, 92 NW S44, (2) Where a widow 
conveyed all her right, tithe, and. Ine 


A tenaney in common is not created where 
the land ean be identified. 
undivided interest in land conveys his interest in 
the specified number of aeres thereof, it would 
seem that the proper construction of the deed is 


Where the owner of an 


her deceased husband, in which she 
had a life astate, by a deed contain. 
ing no covenants of warranty, any 
rights which she subsequently ac- 
quired under probate decree vesting 
in her the land in controversy in fee 
did not accrue to her grantee, Rich 


v. Vietorin Copper Min, Go, 147 
Fed, 880, 77 CCA 558. 

61. » Sx—Grider v. Wood, 178 
Fed, 908, 102 CCA 109, 

Cal—Adams v. Hopkins, 144 Gal. 
19, 77 P 712; Cullen v. 


Sprig: 83 
Cal, 66, 28 P 222; Hartman y. Reed, 
60 Cal, 485, 

Ind=—Warthen vy. Slefert, 189 Ind, 


283, 88 NE 464, wins! 8 
nslow, 


Minn.—Baldwin vw 
Minn, 218, 

Miss.—-Hodge v. Bonnett, 78 Misa. 
868, 29 S 766, 84 AmMSR 6H2, 

Mo—Pipkin v. Allen, 29 Mo, 229, 

Tox.—Bordon vy, Patterson, b1 Tex, 
Civ, A, 1738, 111 SW 182; Linnartz w 
McCullooh, (Civ, A.) 27 SW .299; 
Slack v, Dawes, 8 Tex, Civ, A, 520, 
22 SW 1058, 

{al Tustration—A deed convey 
ing all the grantor's Interest in “one 
and one-half square miles of farm. 
ing land, being a portion of the lands 
granted to me” in a certain tract 
‘running from the corral one and 
one-half miles, and bounded by the 
ereek,” conveyed an undivided = in- 
terest In the traet, Adams v, Hop. 
kina, 144 Cal, 19, 77 P 712, 

Conveyance of part of tract 
ROO Supra t 269, 

Desoription of undivided interest 
see supra § 268. 

68. Cale-Wallace v, Miller, 62 Cal, 
666; Sohenk v, voy, 24 Cal, 1043 
Lick vy, O'Donnell, 8 Cal, 69, 68 AmD 

Mass Small v, Jonking, 16 Gray 
166; Jowett v. Foster, 14 Gray 495; 
Gibbs vw Swift, 12 Cush, $98; Adama 
* Frothingham, 8 Maga, 862, 8 AmD 


6, 
Misae=Hodge v, Bennett, 78 Misa, 
868, 29 8/766, 84 AmSR 652, 
MowMeCaul v. Kilpatrick, 46 Mo, 


Par-Bronson vy. Lane, ot Pa, 168, 

Texe=Dohoney v, Womack, L Tex, 
Civ, A, 364, 19 SW 888, 20 SW 950; 
Blackburn vy, MeDonald, 1 Tex, Un- 
rep, Cas, 86h, 

JaooeBRuchanan vy. King, 22 Gratt, 
(68 Mag 414, 

{al Tf the grantee may oleot, un- 
der the terms of the deed to him 
out of what part of the tract he will 
take the part or quantity conveyed 
to him, he thereby acquires an equity 
to such part or quantity to be dene. 
ignated by him, and until he has 
ao designated he has no title to any 
apeotfio traet, Dull vy, Blum, 68 Tex, 
299, 4 SW 489, 

63. Wheeler vy Ladd, 40 Ark, 108; 
Ralley v, Knapp, 7) Me, 206, 9 A 8b; 
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that an undivided interest equal to that of the 
grantor in the specified number of acres passes.** 
So a deed by a tenant in common of a number of 
acres in common in a tract, which is less than his 
whole share, has been held to operate as a con- 
veyance of a proportionate share, the whole num- 
ber of acres in the traet being ascertained.®® 

{§ 304] (5) Conveyance in Form of Lease. An 
instrument in the form of a lease may operate as a 
conveyance in fee.*® 

{§ 305] (6) Grant of Right of Occupancy, A 
deed of gift to one with a provision that another 
shall have the right to oeeupy the premises and to 
receive the rents, issues, and profits of the land 
will give to the latter a legal title entitling him to 
possession.** <A grant of the exclusive and unre- 
stricted use of land carries with it title to the 
land itself.*S A written agreement providing that 
a borough, its lessees, and assignsemay forever 0oc- 
eupy the land for purposes of a wharf, and that 
grantors may forever occupy certain land belong- 
ing to the borough, passes an absolute fee in the 
land conveyed to the borough.*? 

[§ 306] d. Interest Acquired Where Grantor 
Has Distinct Title or Interests—(1) In General. 
Where a grantor possesses distinct interests in the 


also Webster v. Atkinson, 4 N. H. 21; 
Clapp v. Beardsley, 1 Vt, 151. 

{a] Conveyance to one grantee of 
the western half and to another of 
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tending along the front of all of the 
lots and then conveyed the platted 
lots by conveyances providing that 74. 
the grantee should have the right to 
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property deseribed and there is nothing in the deed 
to indicate that his entire interest was not conveyed; 
but on the other hand an intention to convey what- 
ever interest he had in the property may be gath- 
ered from the instrument, it should be construed in 
accordance with that intention.7° The granting por- 
tion of a deed passing all the estate cannot be dimin- 
ished by a mere recital in the deseription.7 Again 
the right of a grantee is declared to be coextensive 
with that of the grantor,’* and it is decided that 
where the latter under a will had a right in equity 
to contribution from his codevisees for the value 
of the land devised to and granted by him, such 
equity passes to his grantee.” But a court cannot 
give to a deed a more extended operation than 
the legal import of the words authorizes.7* 

[§ 307] (2) Deed Given in Representative or 
Official Capacity—(a) In General. Generally speak- 
ing, deeds executed by persons in their official or 
representative capacities will pass title to the prop- _ 
erty and bind those whom they represent in the 
same manner as if the deeds had been made, exe- 
cuted, and delivered by the latter.7* And the legal 
estate of a trustee will not pass by a deed which 
purports only to convey all the right, title, and in- 
terest of the cestui que trust therein.”® 


73. McClarahan vy. Kennedy, 1 J. 
Marsh. (Ky.) 332. 

Bloker v. Foley, (Mo.) 193 SW 
561; Adamson v. Souder, 11 Pa. Dist. 


|. 


the eastern half of a tract of land 
does not make them tenants in com- 
mon, where by the deed to one of 
them the specific part conveyed to 
him can be located by finding the 
adjacent boundaries called for in the 
deed to him. Ricks v. Pope, 129 N.C. 
52, 39 SE 638. 

64. Adams v. Hopkins, 144 Cal 
19, 77 P 712; Adams v. Hopkins, 
(Cal.) 69 P 228, 73 P 971. 

65. Great Falls Co. v. Worster, 15 
oe H. 412; Vilas v. Reynolds, 6 Wis. 
14. 

66. Loomis v. Heublein, 91 Conn. 
146, 99 A 483; Krider v. Lafferty, 1 
Whart. (Pa.) 303. See Fritz v. Men- 
ges, 179 Pa, 122, 36 A 213; Auman v. 
Auman, 21 Pa. 343; Caledonia Coun- 
ty Grammar School v. Kent, 86 Vt. 
151, 84 A 26 (holding that an_ in- 
strument executed by the trustees 
of a county grammar school pur- 
porting to give a perpetual lease of 
the school’s land without reserva- 
tion of rents, all charges being set- 
tled in advance upon delivery of the 
instrument, was an attempted con- 
veyance in fee and not a lease). 

ja] A lease to continue “as long 
as wood grows or water runs” and 
containing a warranty will so oper- 
ate. Stevens v. Dewing, 2 Vt. 411. 

{[b] An estate in freehold but not 
of inheritance is created by an in- 
instrument purporting to be a_lease 
to a man and his wife of land dur- 
ing their lives. Olcott v. Dunklee, 
16 Vt. 478. 

67. Brown v. Brown, 68 Ala. 114. 
But see Chappel v. Row, Pa. 72 
(holding that, where in such a case 
possession of the land as a home 
and residence is given to another, 
the latter has no right to alienate 
the possession, and that upon his 
ceasing to occupy the land the gran- 
tor may recover possession); Olcott 
y. Dunklee, 16 Vt. 478 (holding that, 
where land is conveyed to another, it 
being provided that the grantor shall 
retain possession and supply plain- 
tiff with certain produce every year, 
the right of occupation by the gran- 
tor is only to be considered as an in- 
cident to the performance of his 


covenant to supply produce). 

68. Cram vy. Ward, 137 Mich. 423, 
100 NW_ 564. 

[a] Mlustration——Where a shore 


owner on a lake platted his land into 
lots, leaving a beach unplatted ex- 


\ 


use in common with other grantees 
all of the land lying between the 
platted portion of the tract and the 
water of the lake, the original owner, 
after having disposed of all the lots, 
has no right remaining in the un- 
platted portion and is not entitled to 
remove sand therefrom, interfering 
with its enjoyment as a beach. Cram 
v. Ward, 137 Mich. 423, 100 NW 564. 
See Gilmore y. Hamilton, 83 Ind. 196 
(holding that a deed conveying an 
interest in real estate which fixes no 
definite time for its termination does 
not create an estate for years). 

69. Riggs v. New Castle, 229 Pa. 
490, 78 A 1037, 140 AmSR 733. 

70. Ill—Hopkinson v. Swaim, 119 
NE_ 985. 

Ky.—Dueggins v. Craig, 22 SW 558, 
15 KyL 124. 
Ste eat peda v. Nichols, 5 Allen 


Pa.—Miner's App., 61 Pa. 283. 

Eng.—Johnson vy. Webster, 4 DeG. 
M. & G. 474, 53 EngCh 371, 43 Re- 
print 592; Drew v. Norbury, 9 Ir. Eq. 
171, 524. 

See also Robinson v. Gould, 30 
Iowa 185. 

71. Tate v. Clement, 176 Pa. 550, 
85 A 214; Merriman v. Blalack, 56 
Tex. Civ. A. 594, 121 SW 552. 

{a] A mistake in reference to the 
mode of deriving title is immaterial 
where the words of the deed are 
broad enough to transfer such title 
no matter how it was derived. Ken- 
dall v. Stoker, 45 N. C. 207. Com- 
are Lazarus v. Van Slyke, (Tex. 

iv. A.) 39 SW 123. 

72. Dunning v. Vandusen, 47 Ind. 
423, 17 AmR 709; Field v. Pier, 150 
Wis. 83, 185 NW. 496. 

[a] Thus where a judgment 
charged defendant with one half of 
lands as trustee for plaintiff and also 
for personal indebtedness, a deed re- 
citing that it was given in satisfac- 
tion of the judgment conveyed the 
grantor's entire interest as individual 
and as trustee. Field v. Pier, 150 
Wis. 83, 135 NW 496. 

[b] Where an interest in land 
and a to sell exists in the same 
person who makes a _ conveyance 
proper to convey his interest and 
also to execute his power, the instru- 
ment will be construed as a convey- 
ance of his interest and not_as an 
execution of the power. Bell v. 
Twilight, 22 N. H. 500. 


475; Mayo v. Feaster, 7 S. C. Eq. 1387. 
[a] A deed of bargain and sale by 
a@.lessee who holds for a term of 
years is construed as conveying only 
the legal estate for such term, al- 
though he had an equitable title at 
the time to the reversion. Litle v. 
Ott, 15 F. Cas. No. 8,389, 3 Cranch 
Cc. C. 416. 
75. Ryle v. Davidson, (Civ. A.) 
116 SW 823 [cert questions answered 
102 Tex. 227, 115 SW 28]. And see 
eases infra this and succeeding notes. 

[a] A covenant of warranty in a 
deed by a commissioner in pursu- 
ance of a decree will bind the gran- 
tor and his heirs as effectually as 
his own deed. Doe vy. Moore, 1 Dana 
(Ky.) 57. 

[b] A deed by one “as President” 
of all the estate of the party of the 
first part “and of his constituents” 
and signed by him ‘as President’ 
will operate as a conveyance of both 
his own and the company’s interest. 
Vilas v. Reynolds, 6 Wis. 214. 

[ce] A deed executed by a person, 
as collector, of his own land, will 
pass the property to a bona fide pur- 
chaser, although sold as another’s. 
ia v. Wheeler, 1 Root (Conn.) 

{d] A deed executed by one who 
enters into covenants in several dis- 
tinct capacities, where he has au- 
thority so to do, will convey the es- 
tate of those he represents in the 
Same manner as if a separate deed 
had been given by him in each ca- 
pacity. Lithgow y. Kavenagh, 9 
Mass. 161. 

{e] If a second mortgagee, who 
is also coassignee in bankruptcy, 
makes a quitclaim deed of the prop- 
erty to a third person, such third 
person takes only the rights of the 
second mortgagee, and the equity of 
redemption remains in the assignee 
in bankruptcy. Southwick v. Atlan- 
tic F., etc., Ins. Co., 133 Mass. 457. 

76. Titcomb v. Currier, 4 Cush. 
(Mass.) 591. And see Faussett v. 
Carpenter, 2 Dow. & Cl. 232, 6 Re- 
print 715, 5 Bligh N. S. 75, 5 Reprint 
241; and generally Trusts [39 Cye 
237]. But compare Bayer v. Cocher- 
ill, 3 Kan. 282 (holding that, where 
a person to whom lands were deed- 
ed as trustee for another executes 
a deed which he signs individually, 
and which in the body purports to be 
by him as trustee, whatever title, 
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[§ 308] (b) By Personal Representatives.*7 The 
personal rights of the administrator to land of a 
decedent will not pass by a deed by him upon a sale 
of such land under order of a probate court,’® such 
deed operating only to convey the interest of the 
decedent.7® A conveyance, however, of land by a 
person both as executrix and individually, with a 
warranty in both capacities, will pass both her in- 
dividual and representative interest;*° but if a con- 
veyance of land is executed by her as administratrix 
or executrix, pursuant to a sale under order of court, 
it has been determined that she is not thereby pre- 
cluded from claiming dower.*! 

{§ 309] e. Deed Purporting to Convey Estate 
Other Than Grantor Possesses—(1) Validity and 
Effect in General. A deed which purports to convey 
a greater estate than the grantor has will be void 
only as to the excess, and will be construed as a 
conveyance of that which it was in his power to con- 
vey.82. So a deed by a life tenant purporting to con- 

‘vey the fee will pass the life estate.5* A deed by 
a lessee purporting to convey the fee will convey 
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the leasehold.8¢ And where the interest of a tenant 
in common in land is conveyed by a deed which pur- 
ports to convey the entire interest therein, and a 
subsequent conveyance by metes and bounds of por- 
tions of such tract is made by that grantee to 
others by deeds purporting to convey the entire in- 
terest, it is decided that the latter will take pro- 
portionate shares of the individual interest of the 
original tenant in common.® But a conveyance by 
a person who is only heir apparent to the property 
conveyed is held to pass no title.8® Where land is 
conveyed to a person and his heirs or, if he dies 
without issue, then to another, and he dies without 
issue, a warranty deed by him in his lifetime will 
only convey the estate which terminated at his 
death.8? A conveyance by the state of land acquired 
under a private deed conveys no greater title than 
the state acquired under such deed.*® 

[§ 310] (2) Conveyance of Contingent, Expect- 
ant, or Defeasible Estate. One who is the owner of 
an expectant or contingent estate may by an abso- 
lute conveyance pass such interest to the grantee.®® 


interest, or claim, legal or equitable, 
he shad will pass thereby to his gran- 
tee). 

77. See generally Executors and 
Administrators [18 Cyc 824]. 

78. Wilson v. Morrell, 5 Wash. 
654, 32 P 733. 

[a] 


administrator who is sole heir of his 
intestate, although ineffectual to pass 
the legal title, may pass an equita- 
ble title which the administrator 
could not forfeit by giving a subse- 
quent mortgage. Wilson v. Morrell, 
5 Wash. 654, 32 P 733. 

79. Mellen vy. Boarman, 21 Miss. 
aa Dickerson v. Campbell, 32 Mo. 

[a] Where one who ig both ad- 
ministrator and devisee executes a 
deed which fails to recite that it 
was executed by him in his repre- 
sentative capacity, such deed will 
vest in the grantee only the interest 
of the administrator as devisee. Co- 
hea v. Hemingway, 71 Miss. 22, 14 
S 734, 42 AmSR 449. 

[b] Qualifications of rule.—(1) 
All the interest of the grantor has 
been held to pass where the only in- 
dication that he acted as executor is 
the: signature “A, Executor for C, 
Deceased.” Mills v. Herndon, 60 Tex. 
358. (2) And it has been decided 
that where a mortgagor who has 
been appointed executor of the mort- 
gagee executes a deed of the mort- 
gaged land, with covenants of war- 
ranty, the whole estate will pass to 
the grantee, discharged of all encum- 
brances. Ritchie v. Williams, 11 
Mass. 50. (3) So where a deed exe- 
cuted by a person who has the legal 
title purports to convey the land, the 
grantor will be estopped to deny that 
the title passes, although he_ pro- 
fesses to execute the deed as admin- 
istrator of a person who possessed 
no title and of whose estate he has 
no legal administration. Brown v. 
Edson, 23 Vt. 435. 

80. Churchill v. Bee, 66 Ga. 621. 
See Bauer v. Schmelcher, 5 NYS 423; 
Henderson vy. Lindley, 75 Tex. 185, 43 
FOL, 979; O’Brien v. Brice, 21 W. Va. 

[a] A deed by an executrix with- 
out authority, executed by her both 
as executrix and in her. individual 
capacity, will pass her interest, al- 
though not that of’ other devisees. 
Morrison v. Bowman, 29 Cal. 337. 

[b] - Description of grantor as ex- 
ecutrix may be mere matter of de- 
seription to identify the individual 
named and not as a limitation upon 


the estate conveyed. Norris v. Har- 


ris, 15 Cal. 
81, 


226. 


Short v. Galbreath, 128 Tl. 


A deed, not authorized by the | 
probate court, where executed by an | 


214, 21 NE 217: Wright v. De Groff, 
14. Mich. 164; Sip vv. Lawback; 17 
N. J. L. 442; Shurtz v. Thomas, 8 Pa. 
359. But see Magee v. Mellon, 23 
Miss. 585 (holding doctrine of estop- 
pel to apply). 

82. U. S.—Steele v. Mfg. Co., 212 
Fed. 972 [aff 232 Fed. 10, 146 CCA 
202 (mod on other grounds 235 Fed. 


465) ]. 

Ark.—Calhoun v. Moore, 79 Ark. 
109, 94 SW 931. 

Conn.—Law v. Hempstead, 10 


one 23; Martin v. Sterling, 1 Root 
Il11.—Hollenbeck v. Hollenbeck, 232 
Ill. 384, 83 NE 926; Finch v. Green, 
225 Ill. 304, 314, 80 NE 318 [cit Cyc]; 
aera v. Green, 218 Ill. 227, 75 NE 
Ind.—Sehaffner v. Voss, 46 Ind. A. 
et 93 NE 235. 
nd. T.—Goodrum v. Buffalo, 7 Ind. 
Ty vib, 716, 104 SW 942 [quot Cyc]. 
Kan,—Leslie  v. Harrison Nat. 
Bank, 97 Kan. 22, 25, 154 P 209, [cit 
Cyc]. 
Ky—Buchanan v. Crucible Steel, 


etc., og 12 Ky. Op. 206. 

N. H.— Graves v. Amoskeag Mfg. 
Co., 44 N. H. 462. 
_ C.—Judge v. Houston, 34 N. C. 


N. D.—Nash v. Northwest Land 
Co., 15 N. D. 366, 108 NW 792. 

Tenn.—Richards  v. Ewing, 11 
Humphr. 327. 

Tex.—Gikson v. Carroll, (Civ. A.) 
180 SW 630; Stephens v. Hewett, 22 
Tex. Civ. A. 303, 54 SW 301. See 
Callen v. Collins, 56 Tex. Civ. A. 620, 
120 SW 546 (helding that., where a 
wife’s adverse possession of a tract, 
after-an unexecuted order of parti- 
tion was made upon -divorce, was 
sufficient to at least vest one half 
thereof in her, her subsequent gran- 
tee of one half of the tract took 
good title, the half appropriat- 
ed and conveyed by her being 
of no greater value than the oth- 
er half). 

See Villemaire v. Caron, 47 Que. 
Super. 103 (holding that a deed of 
sale or of exchange of an immovable 
which does not belong to the vendor 
is absolutely void). 

[a] General words should be re- 
stricted to what the grantor has pow- 
er to convey. Booth v. Alcock, L. R. 
8 Ch. 663. 

[b] Where land is bought by a 
person subject to an encumbrance 
which he assumes to pay, his inter- 
est acquired being a conditional es- 
tate, no greater or different interest 
will pass by a conveyance thereof. 
Bacon v. Huntington, 14 Conn. 92. 

{[c] A deed by one who has by a 
prior deed conveyed the legal title in 


trust will convey only the equity of 
redemption until such prior deed is 
released. Southern Bldg., ete. As- 
soc. v. Page, 46 W. Va. 302, 33 SE 336. 

[d] Where a joint deed (1) is 
made by two grantors of a tract of 
land which is owned by one of them 
in sevyeralty, the land will pass by 
the deed, if such appears to have 
been the intention of the parties. 
Vose v. Bradstreet, 27 Me. 156. (2) 
Where the grantees in a deed limit- 
ing the power of disposition joined 
in a deed to a third person, the whole 
deed conveyed all the title and inter- 
est of the grantors therein, as be- 
tween the parties. Walker v. Walk- 
er, 139 Ga. 547, 77 SE 795. 

83. Ala,—Smith vy. Cooper, 59 Ala. 


494. 
tas v. Cushing, 7 Pick. 
Mo.—Foote v. Sanders, 72 Mo. 616. 
N. J.—Middleton vy. Dougherty, 46 
N. J. L. 350. 
N. Y¥— Jackson 
Wend. 357; 
Cow. 543. 


Pa.—Cresswell 
WklyNC 93. 


v. Mancius, 2 
Sinclair vy. Jackson, 8 


v. Grumbling, 15 

Tenn.—McCorry v. King, 3 Hum- 
phr. 267, 39 AmD 165. 

; Tex.—Kennedy v. Pearson, 109 SW 


[a] If, however, the life tenant is 
an heir of the reversioner it is de- 
cided that the grantee will take the 
fee. Wilson v. Watkins, 48 S. C. 341, 
26 SE 663. 

{b] A warranty in fee by one who 
has only a life estate in the land 
conveyed, which by the terms of 
the deed to him is to go “to the heirs 
of his body” after his death, or if he 
dies without heirs then to another, 
will not bar or rebut the claim of 
an heir who took by purchase and 
not by descent. Moore v. Parker, 34 
N.C. 123. 

84. Mt. Washington Hotel Co. 
Marsh, €3 N. H. 230. 


Vv. 


85. Garret v. Weinberg, 43 S. C. 
36, 20 SE 756. 
86. Burton v. Campbell, 176 Ky. 


495, 195 SW 1091; Davis v. Hayden, 
9 Mass. 514. 
dieat Rake v. Lawshee, 24 N. J. L. 
88. Thieme, etc., Brewing Co. 
Poling, 47 Ind. A. 287, 92 NE 746. 
89. Tooley v. Dibble, 2 Hill(N. Y.) 
641; Fortescue v. Satterthwaite, 23 
N. C. 566; Rembert v. Evans, 86 S. C. 
445, 68 SE 659; Sheppard vy. Jones, 
77 S. C. 274, 57 SE 844; Hale v. Hol- 
lon, 14 Tex. Civ. A. 96, 35 SW 843, 
36 SW 288 [aff 90 Tex. 427, 39 SW 
287, 59 AmSR 819, 36 LRA 75]. Com- 
pare Fenton v. Miller, 108 Mich. 246. 
65 NW 966 (holding that an estate 


Vv. 


Dor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Again, where the estate of the grantor is defeasible 
by his death without heirs of his body, his grantee 
will only be vested with a defeasible estate which 
is terminated by the death of the grantor without 
Where the interest of a remainder- 
man is contingent upon his surviving the ancestor, 
a conveyance thereof passes nothing where 
mainderman predeceases the ancestor.?! 
son purchasing an equitable fee, subject to be de- 
vested by the death of the grantor prior to that of 
the life tenant, takes subject to such contingency.°? 


such heirs.?° 


in expectancy is not ereated in a 
grantee by the use of the words “as 
well in possession as in expectancy” 
where a title in fee simple to an un- 
divided interest was the only estate 
owned by the grantor); Hart v. 
Gregg, 382 Oh, St. 502 (where it is 
decided that a conveyance by a son 
of expectancy in land owned by_ his 
father, and which would descend to 
him if his father should die intes- 
tate before him, cannot operate to 
defeat the grantor’s title afterward 
acquired by descent, except by way 
of legal or equitable estoppel). 

[a] Under a statute providing 
that, where a grantor conveys by a 
deed purporting to convey an estate 
in fee, and is not at the time pos- 
sessed of the legal estate or inter- 
est therein, such estate or the in- 
terest in such estate when afterward 
acquired by him is taken in trust for 
the use of his grantee, a contingent 
remainder may be transferred by 
him so as to vest the title in the 
grantee if the contingency happens 
and the grantor becomes possessed 
of the estate which he attempted to 
convey. Robeson vy. Cochran, 255 IL 
855, 99 NED 649. 

{b] For example, where a deed 
ereated a life estate with remainder 
in three sons of the life tenant in 
fee, subject to the contingency that, 
upon the death of any of the re- 
maindermen during the life of the 
life tenant without issue, his share 
should pass to the survivor or sur- 
vivors, a deed executed by one of 
such remaindermen will pass his 
vested interest and also such _ inter- 
est as might accrue to the other on 
predecease of his coremainderman. 
SAA v. Hawkins, 188 N. C, 1, 45 SH 

Assignment of possibilities and ex- 
pectancies see Assignments §§ 16-80. 

90. Fenton y. Miller, 108, Mich. 
246, 65 NW 966; Tomlinson v. Nickell, 
24 W. Va. 148, 

91. Robeson v, Cochran, 255 Ili. 
355, 99 NE 649; Clark: v. Sires, 193 
Mo. 502, 92 SW 224, 


92. Clay. Vv. Chenaaits 123 Ky. 615, 
96 SW 1125, 29 KyL 1085. 
93. Shelley’s Case, 1 Coke 93b, 


76 Reprint 206, 

Alt v. Young, (Iowa) 162 NW 
Woodford v. Glass, 168 Iowa 
299, 150 NW 69; Cotten v. Moseley, 
.C, 1, 74 SH 454, 40 LRANS 768. 

[a] Statements ' of rule.—(1) 

“Where the ancestor takes an estate 
of freehold, and in the same gift or 
conveyance an estate is limited, 
either mediately or immediately, to 
his heirs, either in fee or in tall, the 
heirs are words of limitation of the 
estate, and not words of purchase.” 
Miller v. Mowers, 227 Ill. 392, 399, 
81 NE 420 [quot Baker vy. Scott, 62 
Ill. 86, 90]. o same effect Williams 
y. J. Armiger, 129 Md. 222,98 A 542. 
(2) “Where a freehold is limited to 
one for life, and by the same instru- 
ment the inheritance is limited, 
either mediately or immediately, to 
heirs of his body, the first taker 
takes the whole estate either in fee 
simple or fee tail, and the word 
‘heirs’ or ‘heirs of the body’ are words 
of limitation, and not of purchase.” 
Snyder v. Greendale Land Co., 48 Ind, 
A. 178, 91 NB 819, 821. To same effect 
Dotson v. Faulkenburg, (Ind.) 116 
NE 577. (3) “The rule is that where 
a will devises or a deed grants land 


\ 


fot it 


‘meaning sons, 
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the re- 
So a per- 


the older 


to A for life and the remainder after 
his death to his heirs, or to. the 
heirs of his body, using these words 
or words having the same legal ef- 
fect, the effect is to vest in A a fee 
Simple absolute if the remainder is 
to his ‘heirs,’ or a qualified fee, if it 
is to the ‘heirs of his body.’ The 
heirs of A in such a case take no 
estate or interest in the land during 
the life of A and he may. dispose 
as if the deed or will con- 
tained no words purporting to trans- 
fer to htm less than a fee, As it is 
usually stated, the words ‘heirs’ or 
‘heirs of his body,’ or whatever oth- 
er words of like effect are used, ‘are 
words of limitation and not of pur- 
chase.’"’ Gordon y. Cadwalader, 164 
Cal. 609, 511, 1830 P 18. (4) ‘“Who- 
ever has a freehold, which, by the 
terms of the limitation, is to go to 
his heirs, may alien the estate, sub- 
ject only to such limitations as may 
have been created between his free- 
hold and the inheritance limited to 


his ale: Cotten v. Moseley, 159 
N. C. 1, 5, 74 SH 454, 40 LRANS 
768. (5) “Where a conveyance is 


made to one for his life with a pro- 
vision that at his death the title 
shall pass to his ‘heirs,’ the grantor 
is conclusively presumed to intend 
that upon the death of the grantee 
named the title shall pass not ony 
in accordance with, but by virtue o 
the law of descents; and having 
chosen to vest an inheritable estate 
in such grantee, the grantor can 
not, by cence ane it as one for life 
only, effectively forbid the grantee’s 
alienation of the fee.’ Kirby v. 
Broaddus, 94 Kan. 48, 49, 145 Pp 875. 
[b] “The requisites of the rule 
are stated to be, first, a freehold es- 
tate; second, a limitation of the re- 
mainder te the heir or heirs of the 
body of the person taking the free- 
hold estate by the name of heirs as 
a class and without explanation, as 
children, ete.;, third, 
the estates of freehold and in. re- 
mainder must be created by the same 
instrument; fourth, the estates must 
be of the same quality,—that is, both 
legal or equitable.” Bails v. Davis, 
241 ve 536, 589, 89 NE 706, 29 LR 
ANS 9 
[ec] “The fundamental reason for 
the rule (1) in Shelley's case is that 
at common law it was considered 
that the words ‘and to his heirs,’ or 
‘and to the heirs of his body,’ follow- 
ing a grant purporting to be of an 
estate for life, necessarily implied 
that the heirs mentioned should take 
by inheritance from the life tenant, 
and not directly by the deed, or di- 
rectly from the grantor, and as this 
could not be so unless the life tenant 
had an estate of inheritance to pass 
at his death, it followed as a neces- 
sary conclusion that the deed must 
be understood to pass the fee to him 
as well as the life estate. In the 
phrases quoted, when the rule in 
Shelley’s case applies, the word 
‘heirs’ is used in the broad sense, to 
signify the persons who take the 
estate by succession from generation 
to generation, forever, or as it is 
sometimes expressed, the whole in- 
heritable blood of the life tenant, so 
that such life tenant, and not those 
who may be his heirs at his death, 
is the original stock of inheritance.” 
Gordon v. Cadwalader, 164 Cal. 509, 
518, 130 P18. (2) “There is a, rea- 
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|§ 311] 8. Designation of Parties and Succes- 
sora in Interest as Affecting Estate Created and Per-. 
son Entitled Thereto—a. Application of Rule in Shel- 
ley’s Case. The rule in Shelley’s case,®® to the effect 
that where an estate is limited to an ancestor for 
life and afterward to his heirs, or the heirs of his 
body, the ancestor takes the whole estate in fee sim- 
ple or fee tail instead of for life,®* was brought to 
America as a part of the common law and was recog- 
nized and enforced by the judicial tribunals of 
states,”® although not without excep- 


sonable basis for saying that the 
real intention of the grantor... is 
that upon the death of the grantee 
the new owners shall derive their 
title by inheritance. He obviously 
has in mind no particular beneficia- 
ries of his own grant. He is con- 
tent that the law, as it shall exist 
when the grantee dies, whatever it 
may be, and however it may have 
been changed since the execution of 
the deed, shall determine the dispo- 
sition of the title. His essential pur- 
pose is as the rule interprets it—to 
vest the fee in the grantee, but to 
disable him from alienating it. This 
he can not do, and the attempted re- 
striction is ineffective.” Kirby  v. 
Broaddus, 94 Kan. 48, 50, 145 P 875. 

[ad] “Words of limitation, (1) in 
this technical sense, mean words 
‘which do not give the estate import- 
ed by them originally. to the heirs 

. described, or to whom they are 
expressly directed, but only extend 
the ancestor’s estate... to an es- 
tate of inheritance descendible to 
the heirs deseribed, ...’ [Fearne on 
Rem., 77.] And on page 78: ‘When 
the words heirs... operate, only to 
expand an estate in the ancestor, so 
as to let the heirs described into its 
extent and entitle them to take de- 
rivatively, through or from him, as 
the root of succession, or person in 
whom the estate is considered as 
commencing they are properly words 
of limitation; but when they operate 
only to give the estate imported by 
them, to the heirs described, origi- 
nally and as the persons in whom 
that estate is considered as com- 


mencing, and not derivatively from 
or through the ancestor, they are 
properly words of purchase... . In 


general, words of purchase are those, 
by which, taken absolutely without 
reference to, or connection with, any 
other words, the estate first attaches, 
or is considered as commencing in 
the person described by them; whilst 
words of limitation operate by refer- 
ence to or connection with other 
words, and extend or modify the es- 
tate given by those other words.’ ” 
Garrett v. Wiltse, 252 Mo. 699, 709, 
161 SW 694. (2) “The word ‘limita- 
tion’ is used in two different senses; 
the one of which may, for the sake 
of convenience of distinction, be 
termed the original sense, namely, 
that of a member of a sentence, ex- 
pressing the limits or bounds to the 
quantity of an estate, and the other, 
the derivative sense, namely, that of 
an entire sentence, creating and ac- 
tually or constructively marking out 
the quantity of an estate.” Campbell 
v, Everhart, 139 N. C. 503, 52 SE 201, 


204. 

{e] Where this rule applies to a 
deed creating a trust and the prop- 
erty is sold on application of the 
beneficiaries and the proceeds in- 
vested in other property which is 
conveyed to the trustee under the 
same conditions as the original trust 
deed contained, the rule will also ap- 
ply to the new deed as though’ + pag 
not. been interrupted. 

WYBds OnE, 32 App. Div. 423" $3 "yys 


95. U. S.—Adtna L. Ins. Co. 
Hoppin, 214 Fed. 928, 131 “COA 204 
(rule in Tllinois). 

Ill.—Smith v. Smith, 254 Tll. 488, 
98 NE 950; Bails v. Davis, 241 Til. 
536, 89. NE 706, 29 LRANS 937. 
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tion;°® and in many jurisdictions it has now been ex- 
pressly supplanted by statutory enactment.°” Where 
estates tail are abolished by statute, the rule in Shel- 
ley’s case applying to such estates is also abolished.®® 
The rule where recognized operates as a rule of law 
or property rather than of construction,®® and: will 
overcome the expressed intention of the grantor;* 
but it will not be extended to cases which do not 


Ind.—Dotson y. Faulkenburg, 116 
NE 577; Waters v. Lyon, 141 Ind. 
170, 40 NE 662; Taney v. Fahnley, 
126 Ind. 88, 25 NE 882; Fountain 
County Coal, ete., Co. v. Beckleheim- 
er, 102 Ind. 76, 1 NE 202, 52 AmR 
645; Hull v. Beals, 23 Ind. 25; New- 
haus vy. Brennan, 49 Ind, A. 654, 97 
NE 938. 

Iowa.—Westcott v. Meeker, 144 
Iowa 311, 122 NW 964, 29 LRANS 
947; Kepler v. Larson, 131 Iowa 438, 
108 NW 1033, 7 LRANS 1109; Wilson 
v. Rusk, 103 NW_ 204; Doyle v. 
Andis, 127 Iowa 36, 102 NW. 177, 
69 LRA 953, 4 AnnCas 18: 

Kan. —Kirby vy. Broaddus, 94 Kan, 
48, 145 P. 875. 

Md.—Kensett v. Safe Deposit, etc., 
Co., 116 Md. 526, 82 A 981; Waller v. 
Pollitt, 104 Md. 172, 64 A 1040; 
Thomas v. Higgins, 47 Md. 439; Ware 
v. Richardson, 3 Md. 505, 56 AmD 


762. 
Mass.—Davis v. Hayden, 9 Mass, 
gio Mularow v. White, 67 Mo. 
N. ‘C.—Price v. Griffin, 150 N. C. 


528, 64 SE 372, 29 LRANS 935; Jones 
Vv. Ragsdale, 141 N.C. 200, 53 SE 842; 
Marsh v. Griffin, 136 N. Cc. 333, 48 SB 
735; Dawson v. Quinnerly, 118 N. C. 
188, 24 SE 483; Starnes v. Hill, 112 
N. C. 1, 16 SE 1011, 22 LRA 598. 

Oh.—Mack v. Champion, 11 Oh. 
Dec. (Reprint) 327, 26 CincLBul Lee 

S, C.—Davenport v. Eskew, 69 S. C. 
292, 48 SE 223, 104 AmSR 798; Ken- 
nedy Vv. Colclough, 67 "Ss. GF 118, 45 
SE 139; Fields v. Watson, 23 S. CL 42: 

Tenn.—Polk v. Faris, 9 Yerg. 209, 
30 AmD 400. 

Tex.—Hopkins v. Hopkins, 103 
Tex. 15, 122 SW 15 [rev (Civ. A.) 
114 SW 673]; Hughes v. Tittering- 
ton, (Civ. A.) 168 SW 45. 

96. Clay v. Chenault, 10 SW 650, 
10 KyL 779; Turman v. White, 14 
B. Mon. (Ky.) 560; Allen vy. Terrell, 
10 Ky. Op. 786. 

97. See statutory provisions; and: 

Ala.—Smith v. Bachus, 195 Ala, 8, 
70 S 261. 

Ark.—Hardage v. Stroop, 58 Ark. 
303, 24 SW 490. 

Cal.— Gray v. San Francisco Union 
Trust Co., 171 Cal. 687, 154 P 306; 
Gordon v. Cadwalader, 164 Cal. 509, 
130 P18 (holding that in California 
the rule in Shelley’s. case was abol- 
ished by Civ. Code § 779, and applies 
only to deeds executed prior to Jan. 
1, 1873). 

Ida.—Wilson v. Linder, 18 Ida. 438, 
110 P 274, 1838 AmSR 213 (holding 
that, under Rev. Codes § 3076, pro- 
viding that when a remainder is lim- 
ited to the heirs or heirs of the body 
of the person to whom a life es- 
tate in the same property is given, 
the persons who, on the termination 
of the life estates, are the successors 
or heirs of the body of the owner for 
life are entitled to take by virtue 
of the remainder so limited to them, 
and not as mere successors of the 
owner for life, the rule in Shelley’s 
case is abrogated and the term 
“heirs” is changed from a word of 
limitation to one of purchase). 

Iowa.—Woodford'! v. Glass, 168 
Iowa 299, 150 NW 69 (holding that 
the statute abolishing the rule is 
not retrospective in operation); Dan- 
iels v. Dingman, 140 Iowa 386, 118 
NW 3873 (where it is said that the 
rule must be applied in a proper case 
arising after the adoption of the 
statute abolishing it). 


DEEDS 


Md.—Williams v. Armiger, 129 Md. 
222,/98' A 542. 

Mich. —Fullagar v. Stockdale, 138 
Mich. 368, 101 NW 576 (holding that 
Comp. L. 8810, providing that, 
where a remainder shall be limited 
to the heir or heirs of the body of a 
person to whom a life estate in the 
same shall be given, the persons who, 
on the termination of the life estate, 
shall be the heir or heirs of the body 
of such tenant for life shall be en- 
titled to take as purchasers, consti- 
tutes an abrogation of the rule in 
Shelley’s case). 

Mo.—Elsea v. Smith, 273 Mo. 396, 
202 SW 1071; Tesson v. Newman, 62 
Mo. 198; Riggins v. McClellan, 28 Mo. 
23 (holding that the rule in Shelley’s 
case was abrogated in this state in 
respect to limitations of wills by 
the statute of wills of 1825, § 18 and 
in regard to conveyances by Act 
(1845] § 7 concerning conveyances). 

Tenn.—Teague v. Sowder, 121 
Tenn. 132, 11d SW 484 (stating that 
the rule in Shelley’s case was abol- 
ished in Tennessee by Acts [1851- 
1852] p 113 ec 91 § 1 [Shannon Code § 
3674], providing that, where a re- 
mainder is limited to the heirs, or 
to the heirs of the body, of a per- 
son to whom a life estate in the 
premises is given, the heirs or ‘heirs 
of the body of such tenant shall take 
as purchasers by virtue of the re- 
mainder so limited to them). 

Va.—Halsey v. Fulton, 119 Va. 571, 
89 SE 912; Taylor v. Cleary, 29 
Gratt. (70 Va.) 448. 

WwW. Va.—lIrvin v. Stover, 67 W. Va. 
356, 67 SE 1119. 

98. tna L. Ins. Co. v. Hoppin, 
249 Tll. 406, 94 ND 669. 

99. McFall v. Kirkpatrick, 236 
Ill, 281, 86 NE 139; Waters v. Lyon, 
141 Ind. 170, 40 NE 662; Newhaus v. 
Brennan, 49 Ind. A. 654, 97 NE 9388; 
Harlan v. Manington, 152 Iowa 707, 
133 NW 367; Cotten v. Moseley, 159 
N. C. 1, 74 SE 454, 40 LRANS 768. 

“Whether it is an arbitrary rule 
which is calculated to defeat rather 
than to executc the intention of the 
grantor, we are not at liberty to in- 
quire, as it has been firmly estab- 
lished in our jurisprudence as a rule 
of law, which we must enforce when- 
ever applicable.” Cotten v. Moseley, 
43 N. C. 1, 3, 74 SE 454, 40 LRANS 
1. Hall v. Hankey, 174 Fed. 139, 
98 CCA 173; Gordon v. Cadwalader, 
164 Cal. 509, 130 P 18; Davis v. Stur- 
geon, 198 Ill. 520, 64 NB 1016; Kirby 
v. Brownlee, 13 Oh. Cir. Ct. 86, 7 Oh. 
Cir. Dec. 460. But compare Hubbird 
v. Goin, 137 Fed. ‘822, 70 CCA 320 
(where a deed from a father granted 
to his daughter and children certain 
land with a provision in the nature 
of a habendum clause that “it is ex- 
pressly agreed by the grantee in ac- 
cepting this deed that she will not 
sell, convey or incumber or in any 
manner dispose of the same, but to 
retain the same for the use of her- 
self and her children forever,” and it 
was held not within rule); Hull v. 
Beals, 23 Ind. 25 (where it is said 
that the intention of a grantor has 
been suffered to control the operation 
of the rule in Shelley’s case where 
explanatory words have been added); 
Ault v. Hillyard, 138 Iowa 239, 115 
NW 1030 (holding that the rule in 
Shelley’s case will not operate where 
the deed considered as a whole clear- 
ly indicates an intent to convey a 
life estate with a remainder over); 
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come fully within its terms,? nor will a statute abol- 
ishing it be applied to'a case which does not come 
within the terms of either the rule or the statute.® 
It applies only where a freehold is limited to the 
ancestor;+ the limitation in remainder is to the 
heirs or heirs of the body of the person taking the 
freehold,> and the estates of freehold and in re- 
mainder must be of the same quality, that is, both 


Hughes v. Titterington, (Tex. Civ. 
A.) 168 SW 45, 46 (where it is said: 
“In construing deeds, the rule is that 
the intention of the grantor will pre- 
vail, if such intention is manifest 
from the language of the deed, 
though there may be words used 
therein, if unrestricted, would bring 
it within the rule in Shelley’s Case’’). 

“The authorities state that the 
proper method of applying the rule 
in Shelley’s case is to interpret the 
deed or will by the ordinary rules 
of construction, precisely as if the 
rule were not in existence; having 
ascertained the testator’s intention, 
then look at the rule and see whether 
such intention conflicts with it. If 
it does, the rule must nevertheless 
be applied, as it has no exception and 
is absolute.” Miller v. Mowers, 227 
Ill. 392, 399, 81 NE 420. 

2. Waters v. Lyon, 141 Ind. 170, 
40 NE 662; Crosby v. Davis, 2 Pa 
LJ 408, 4 PaLJ 193. See Morton v. 
Babb, 251 Ill. 488, 96 NE 279 (hold- 
ing that by virtue of the rule in 
Shelley’s case a gift or conveyance 
within its terms vests the fee simple 
in the ancestor the same as if the 
estate had been limited to him and 
his heirs, but where such an estate 
is so limited, he takes a fee simple 
regardless of the rule, and there is 
nothing for it to operate on)- 

3. Liberty Bank v. Wilson, 115 
Miss. 377, 77 S 145. 

4 Smith v. Tucker, 250 Ill. 50, 95 
NE 45; Bails v. Davis, 241 Ill. 536, 
89 NE 706, 29 LRANS 937; Miller 
v. Mowers, 227 Ill. 392, 81 NE 420. 

[a] Estate for life of another.— 
The rule is not applicable to a deed 
conveying an estate to the ancestor 
for the life of another. Smith v. 
Tucker, 250 Ill. 50, 95 NE 45. 

5. Ill.—Morton v. Babb, 251 Ill. 
488, 96 NE 279; Bails v. Davis, 241 
Tll. 536, 89 NE 706, 29 LRANS 937; 
aalee v. Mowers, 227 Ill. 392, 81 NE 

Ind.—Owen v. Cooper, 46 Ind. 524. 

Iowa.—Brown v. Brown, 125 Iowa 
218, 101.NW 81, 67 LRA 629. 

Md.—Kensett v. Safe Deposit, ete., 
Co., 116 Md. 526, 82 A 981; Handy v. 
McKim, 64 Md. 560, 4 A 125. 

Tenn.—Robinson vy. _ Blankinship, 
116 Tenn. 394, 92 SW 854. 

Va.—Taylor v. Cleary, 29 Gratt. 
(70 Va.) 448. 

But see Dodson v. Hall, 60 Pa. 492, 
100 AmD 586 (holding that the rule 
applies under a deed where the limi- 
tation is exactly commensurate with 
the line of descent). 

{a] Tlustrations—(1) The rule 
is excluded where a deed is to a 
person during the term of her nat- 
ural life to hold the lands to her own 
separate use and benefit, with trust 
after her death for the benefit of 
children born to her, and in case of 
her death without issue to such per- 
sons as would take an estate in fee 
simple from her. Handy v. McKim, 
64 Md. 560, 4 A 125. (2) “Whether or 
not the rule in Shelley’s Case is in 
force in this State is a question 
upon which the members of this 
court are not agreed,” but, conceding 
for the sake of argument, that the 
rule was in force, the court held that 
it did not apply to a grant to a per- 
son for life and at her death to her 
children or their lineal descendants 
so as to convey a fee to the first 
taker. Brown v. Brown, 125 Iowa 
218, 101 NW 81, 67 LRA 629. (3) 
The rule does not apply to a deed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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legal or both equitable.® 


the rule? Hence its operation will 


ed by the fact that the life estate is in part of the 
property conveyed, while the remainder is in the 
whole,’ nor by the fact that the life estate may be 
determined before the happening of the contingency 
which will determine the persons who will sueceed 
Similarly, where a conveyance 
is to a husband and wife for their joint lives and 
the life of the survivor, and the remainder is limit- 
ed to their joint heirs, the husband and wife will 
The rule in Shelley’s 
ease is declared to apply alike to equitable and to 


to the remainder.® 


take a joint estate in fee.'° 


legal estates.1! It does not apply 


over by way of contingent remainder,!* and it has 


granting property to the grantee, his] 
heirs, and assigns, with a provision 
that in case the grantor “should die 
leaving no issue, then the aforesaid 
bargained premises shall revert unto” 
the said party of the first part, their 
heirs or assigns.’”’ Morton v. Babb. 
251 Tll. 488, 490, 96 NE 279. (4) A 
deed to the grantee for life, with re- 
mainder to the grantor if he should | 
survive the grantee, otherwise to the 
heirs of the grantor, gives these heirs 
no estate by purchase, but leaves in 
the grantor a reversion, which he is 
capable of transferring by a sub- 
sequent deed. Robinson v. Blankin- 
ship, 116 Tenn. 394, 92 SW 854. (5) 
Where a grantor conveyed land to 
the grantee for life, to take effect 
from the grantor’s death, and after 
the grantee’s death the land to go 
to such persons as should at that 
time answer the description of heirs 
of the grantee, the grantee took but 
a life estate, and the persons who at 
the time of his death answered the 
description of his heirs took as pur- 


} 


chasers. Taylor v. Cleary, 29 Gratt. 
(70 Va.) 448. 
[b] The rule enlarges the estate 


of the first taker only when his heirs 
general or the heirs of his body are 
the objects of the limitation and 
when they take by descent from him 
and not as purchasers under a deed. 
Williamson v. Mason, 23 Ala. 488. 
See Taylor v. Cleary, 29 Gratt. (70 
Va.) 448. 

{c] Next of kin.—Where the gran- 
tor of property conveyed it to a 
trustee to be managed for the bene- 
fit of himself and his wife and the 
survivor of them, the corpus of the 
estate to vest in, and become the 
property of, such persons living at 
the death of the survivor as would, 
under the now existing laws, be the 
next of kin of the grantor, the words 
“such persons as would by the now 
existing laws be the next of kin” 
are words of purchase and not of 
limitation, and so the rule in Shel- 
ley’s case cannot operate to give the 
grantor the complete equitable title. 
Kensett v. Safe Deposit, ete., Co., 116 
Md. 526, 82 A-981,. 982. 

6. Steele v. Highland Park Mfg. 
Co., 212 Fed. 972. [aff 232 Fed. 10, 
146 CCA 202 (mod on other grounds 
235 Fed. 465)]; Bails v. Davis, 241 
Till. 536, 89 NE 706, 29 LRANS 937; 
Crosby v. Davis, 2 PaLJR_403, 4 Pa 
LJ 193. See Brown vy. Wadsworth, 
168 N. Y. 225, 61 NE 250. 

7. Bails v. Davis, 241 Tll. 536, 89 
NE 706, 29 LRANS 937; Miller v. 
Mowers, 227 Ill. 392, 399, 81 NE 420; 
Cotten v. Moseley, 159 N. C. 1, 74 
SE 454, 40 LRANS 768. 

“In discussing this rule we have 
held that the question of intent in 
determining whether it is applicable 
in a given case does not turn upon 
the quantity of the estate intended 
to be given to the ancestor but upon 
the nature of the estate intended to 
be given to the heirs.” Miller v. 
Mowers, supra. 

[a] Deed to husband and wife.— 


(18 C.J.—11] 


It is the form of the sec- 
ond limitation which determines the application of 


DEEDS ; 


not be prevent- 


grounds.!* 


to a limitation 


Under the rule in Shelley’s case that, 
where an estate is limited to an an- 
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been decided that it operates simply upon the words 
of inheritance and does not affeet the rules for de- 
termining the quantity of the estate conveyed, 
whether a fee simple or a fee tails 
should be noted that in some cases the rule in Shel- 
ley’s case has been applied where an equivalent re- 
sult would have been necessarily reached upon other 
When the rule in Shelley’s ease does 
apply, there is no difference in its application in 
will cases and deed eases, nor is there any diifer- 
ence in construing the qualifications which will 
take a ease out of the rules 

[§ 312]  b. Meaning and Effect of Use of Word 
‘‘Heirs’’—(1) In General. The term ‘‘heirs’* may 
be used in a deed as a word of limitation or as a 
word of purchase, according to the eontext2* When 


Farther, it 


cestor to whose heirs it purports to 
be given. Bullard v. Goffe, 20 Pick. 


cestor for life and afterward to his | (Mass.) 252; Fuller v. Chamier, L. R. 


heirs, the ancestor takes the whole | 2 


sestate in fee instead.of merely for 


life, a deed to husband and wife dur- | 
and after-| freehold, but if it is confined to such 


ing their natural lives, 
ward to the wife’s heirs forever, con- 
veyed the fee to the wife subject to 
the husband's life estate, and it was 
immaterial that the second limita- 
tion was not to the heirs of both 
husband and wife. Cotten v. Mose- 
ay 159 N. C. 1, 74 SH 454, 40 LRANS 


8. Bails v. Davis, 241. Tll. 536, 89 
NE 706, 29 LRANS 937; Cotten v. 
Moseley, 159 N.C. 1,.74 SE 454, 40 
LRANS 768. 

{a] .Thus, a conveyance to K and 
his wife “during their natural lives 
and after their death to the heirs” 
of such K was held to convey the 
estate to K and his wife as tenants 
in common during their joint lives, 
with a remainder in fee to K, the 
court saying: “It is not a requisite 
that the estate given to the ancestor 
and that to the heirs shall be of the 
Same quantity. Ward v. Butler, 239 
Ill. 462, 88 NE 189, 29 LRANS 942. 


The rule has no effect upon the es-| 
jand wife 
| scribed land during their natural life 
and causes such remainder to vest in| 


tate given to the ancestor. It affects 
only the remainder given to the heirs 


the ancestor and not in the _ heirs. 


If there is a merger in the ancestor, | 
it follows, not as a necessary result | 


of the operation of the rule, but from 
the operation of another independent 
rule of law in regard to separate 
estates which in any manner become 
vested in one person.” Bails v. Da- 
vis, 241 Tl. 536, 540, 89 NE 706, 29 
LRANS 937. 

[b] A quitclaim deed to grantors 
by grantees to whom a life estate 
was granted with remainder to the 
heirs of one of the grantees rein- 
vests the entire estate in the grant- 
ors. Hull v. Beals, 23 Ind. 25. Com- 
pare Nevin v. Gillespie, 56. Md. 320. 

9. . Bails v. Davis, 241 Dll. 536, 89 
NG 708, 29 LRANS 937. 

a 
a conveyance to a husband and his 
wife, and, after their death, to the 
heirs of the husband, the court say- 
ing: “In regard to the destruction 


of the supposed contingent remain- , 


der to the heirs of Joseph Kretzer 
who cannot be known in his lifetime, 
by the termination of the particu- 
lar estate before his death, the rule 
that contingent remainders. are 
destroyed which do not vest at 
or before the termination of the 


particular estate has no _ applica-| 


tion. There is no contingency, be- 
eause the remainder which is ex- 
pressed to be to the heirs of Joseph 
Kretzer the law declares to be a re- 
mainder to Joseph Kretzer, the same 
as if it had been made expressly 
to him and his heirs. Where there 
is a limitation to several for their 
lives with a remainder in fee to the 
heirs of one of them, the estate in 
remainder vests at once in the an- 


The rule has been applied to_ 


| 


Eq. 682. The limitation to the 
heirs must be to the heirs of a per- 
son taking a particular estate of 


heirs then it is immaterial whether 
there be several ancestors taking the 
particular estate or only one; nor 
whether their estates be several, pro- 
vided they all take, or joint; nor 
whether the remainder be to the 
heirs of all or only of some or one 
of such: ancestors; nor whether the 
estate to the ancestor be such as 
may. possibly determine in the life- 
time of such ancestor or not.” Bails 
v.. Davis, 241 Tll, 536, 540, 89 NE 
706, 29 LRANS 937. 

10. Waller v. Pollitt, 104 Md. 173, 
64°A 1040 (holding that, in the case 
at bar any doubt was removed by the 
fact that in the deed the grantor 
covenanted and agreed to give to the 
grantees “such further deed or deeds, 
as may be necessary for the further 
securing unto them a good and suf- 
ficient right and_ title to the-prem- 
ises, in fee simple”). And see Dot- 
son v. Faulkenbursg,. (Ind.) 116 NE 
577 (holding that a deed to husband 
“to -hold the ahove-de- 


and then half of the proceeds to go 
to his heirs and half to hers” gave 
the husband and wife title in fee, and 
that it is immaterial whether they 
took as tenants in common, joint ten- 
ants, or tenants by the entireties). 
11. Croxall v. Sherrerd, 5 Wall. 
(U. S.) 268, 18 L. ed. 572; Brown vy. 


Renshaw, 57. Md. 67. 

12. Robeson v. Duncan, 74 N. 
Eq. 745, 70 A 685; Cotten v. Moseley, 
aon N. C. 1, 74 SE 454, 40 LRANS 
(08. 

{a] Dlustrations—(1) The rule 
is not applicable to a grant: to a 
person, “the heirs of her body and 
assigns forever,” where it was pro- 
vided that, upon the death of the 
grantee without heirs:of her -body 
during the lifetime of the grantor, 
the estate should revert to the gran- 
tor, but in case of her death after 
the death of the grantor, without 
heirs of her body, the premises 
should revert “‘to the estate” of the 
grantor. Robeson vy. Duncan, 74 N. J. 
Eq. 745, 70 A 685. (2) Where the 
limitation of a conveyance is to one 
for life, remainder to the heirs-of-her 
and her husband, the limitation over 
is a contingent remainder;:and their 
heirs take as purchasers. Cotton vw 
159 N.-C. 1, 74 SH 454,-40 
LRANS 768. ; 

13.. Lehndorf v. Cope, 122 Ti. 317,— 
13. NE 505.. Compare Stephenson -v. 
Hagan, 15 B, Mon. (Ky.) 282. : } 

14 See Morton v. Babb, 251 Hil 
488, 96 NE 279 (where the Illinois 
eases of this character are grouped 
and discussed). 5 


: 


15. Hickson y. Davenport, 248 
Fed. 319. 

16. Miller v.. Mowers, 227 Hl. 392, 
81 NE 420. 


322 [18 C.J.] 


used without explanatory or qualifying words it is | 
generally construed as a word of limitation, and a 
deed of property to a person specified and his heirs 
will be construed as conveying the fee to such per- 
An exception exists, however, where a 
erantor annexes words of explanation to the word 
‘theirs’? indicating that he meant to use the term 
in a qualified sense, as descriptio personarum or as 
a particular designation of certain individuals, and 
that they and not the ancestor were to be the 


Soriges 


17. U. S.—AAitna L. In Co. Vv. 
Hoppin, 214 Fed. 928, 131 GCA 224; 
Hauser v. St. Louis, 170 Fed. 906, 
96 CCA 82, 28 LRANS 426; Brown 
v. Schoonmaker, 4 F. Cas. No. 2,029. 

Ala.—Farr v. Perkins, 173 Ala. 500, 
55 S 923; Due v. Woodward, 151 Ala. 
136, 44 S 44; Couch v. Anderson, 26 
Ala. 676. 
con .—Brenham v. Davidson, 51 Cal. 

Conn.—Mactumber v. Bradley, 28 
Conn. 445. 

Ga.—Douglas v. Johnson, 130° Ga. 
472, 60 SE 1041; Varner v. Boynton, 
46 Ga. 508. 

Ill.—Wilson v. Wilson, 268 Ill. 270, 
NE 36; Riggin v. Love, 72 I]. 


3, 

Ind.—Hull v. Beals, 23 Ind. 25; 
Newhaus v. Brennan, 49 Ind. A, 654, 
97 NE 938; Chamberlain v. Runkle, 
28 Ind. A. 599, 63 NE 486. 

Ky.—Blue v. Travis, 152 Ky. 700, 
154 SW 15; Senters v. Big Sandy Co., 
149 Ky. 14, 147 SW 750; Burke v. 
Consolidated Coal Co., 148 Ky. 573, 
147 SW 15; Big Sandy Co. v. Childers, 
148 Ky. 527, 147 SW 14; Coomes v. 
Frey, 141 Ky. 740, 1383 SW 758; Ham- 
ilton v. Sidwell, 131 Ky. 428, 115 aw 
204, 29 LRANS 961; Dooley v. Good- 
win; 93 SW 47, 29 KyL 295; Chenault 
v. Chenault, 56 SW 728, 22 KyL 122; 
Lane v. Lane, 106 Ky. 530, 50 SW 
857, 21 KyL 9; Pritchard v. James, 
93 Ky. 306, 20 SW 216, 14 KyL 243. 

Me.—Deering v. Long Wharf, 25 


Me. 51. 

on ai aa v. Gillespie, 56 Md. 
Mass.—Knowlden v. Leavitt, 121 
Mass. 307. 

Mo.—McMahill v. Schowengerdat, 


183 SW 605; Eckle v. Ryland, 256 Mo 
424, 165 SW 1035; Garrett v, Wiltse, 
252 Mo. 699, 161 SW 694; Meicier v. 
Legs River, ete., R. Co., 54 Mo. 


Nebr.—McNeer vy. Patrick, 93 Nebr. 
a 142 NW 283. 
N. J.—Bruere v. Bruere, 35 N. J. 


Hg... 432. 

Ps Y.—Rivard v. Gisenhof, 35 Hun 
N. C.—Price v. Griffin, 150 N.-8@3 

528, 64 SE 372,929 LRANS 935; 


Marsh v. Griffin, 136 N.C. 333, 48 SE 
735; Tucker v. Williams, 117 N. C. 
119,; 23 SE 90; Cutlar ‘v. Cutlar, 3 
N. C.°154. 

- Pa,—Rank v. Rank, 120 Pa. 191, 13 
A 827; Pratt v. McCawley, 20 Pa. 264; 
Charles’ App., 2 Pennyp. 164, 13 Wkly 
NC’ 89; Crosby v. Davis, 2 PaLJR 
403, 4 PaLJ 193. 

S. C.—Williams v. Gause, 88 S. C. 
265, 65 SE 241; Glenn vy. Jamison, 48 
S..C. 316, 26 SE: 677. 

W. Va.—aAllen v. South Lesa Oil 
Co,, 72 W. Va. 155, 77 SE 90 

Eng. —Doe v. Smeddle, 2 Ze & Ald. 
126, 106 Reprint 313. 

Ont.—Langlois v. Lesperance, 22 
Ont. 682. 

[a] Restriction on alienation.— 
In a deed to the grantee and her 
heirs, a restriction on alienation by 
the grantee is not alone sufficient 
to show clearly usé! of the term 
“heirs” as meaning children, or oth- 
erwise than according to its recog- 
“nized legal meaning. Hauser v. St. 
Louis, 170 Fed. 906, 96 CCA 82. 

[b] The grant of a right to the 
use of land (1) is in the nature of 
an easement or franchise, and the 
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word .‘‘heirs’’ 


use of the word “heirs” in a grant of 
such a right to a person and his 
heirs will not convey the fee, al- 
though the enjoyment of such right 
may require the permanent and ex- 
clusive use of the land out of which 
it is granted. Munro v. Meech, 94 
Mich. 596, 54 NW 290. (2) Such a 
grant of a railroad right of way does 
not convey the fee. Jones v. Van 
Bochove, 103 Mich. 98, 61 NW 342. 
But see Ballard v. Louisville, etc., R. 
Co., 5 SW 484, 9 KyL 523. 

{c] The grantor is not estopped 
by the word “heirs” from disputing 
that the conveyance passed an estate 
in fee; Jordan v. Neece, 36 S. C. 
295, 15 SE 202, 31 AmSR 869.’ 

[d]. The words “blood heirs,” as 
used in a deed, are words of limi- 
tation and not of purchase. Howe v. 
Howe, 94 Kan. 67, 145 P 873. 

18. . S—AStna L. Ins. Co. v. 
Hoppin, 214 Fed. 928, 131 CCA 224. 

Ky.—Ex p. Porter, 97 SW 391, 30 
KyL 118. 

Md.—Ware v. Richardson, 3 Md. 
505, 56 AmD 762. 

Mo.—Eckle v. Ryland, 256 Mo. 424, 
165 SW 1035; Buxton v. Dunn, 219 
Mo. 278, 117 SW 1163; Buxton v. 
Lauman, 219 Mo. 276, 117 SW 1162; 
Buxton v. Kroeger, 219 Mo. 224, 117 
es i Re 

-Y.—Heath v. Hewitt, 49 Hun 
12 i NYS 492 [aff 127 N. Y. 166, 27 
NE 959, 24 AmSR 438, 13 LRA 461; 
Rivard v. Gisenhof, 35 Hun 247: 
Wood v. Taylor, 9 Mise. 640, 30 NYS 
433 [aff 11 Misc. 713 mem, 31 NYS 
11385 mem]. 

N. C.—Acker v. Pridgen, 158 N. C. 
337, 74 SE 335; Starnes v. Hill, 112 
N. C. LORS SE’ 1011, 22 LRA 598. 

Oh.— Williams v. Mears, 2 Disn. 
604, 4 WklyLGaz 293. 

Pa.—Warn v. Brown, 102 Pa: 347; 
Huss v. Stephens, 51 Pa. 282; Acker- 
man v. Ackerman, 34 Pa. Super. 162. 

Vt.—Thompson v. Carl, 51 Vt. 408. 

“The rule is, that where to the 
word ‘heirs’ are added words limit- 
ing its meaning to one or more per- 
sons who are to take and constitute 
a new source of inheritance or stock 


of descent,—that is, when the words 


used designate the remainder-men to 
take after the expiration of the life 
estate as the person or persons who 
at that time answer the description 
of heirs and limit the estate in re- 
mainder to such persons and their 
heirs,—the rule in Shelly’s case does 
not apply, but the estate subsequent 
to the life estate takes effect as a 
contingent remainder to the heirs of 
the life tenant, as purchasers.” 
4étna L. Ins. Co. v. Hoppin, 249 Ill. 
406, 412, 94 NE 669. 

[a] A grant to one and “her heirs 
and assigns forever during her life” 


to have and to hold to the grantee 


and her heirs and assigns forever is 
held to convey only a life estate to 
the grantee and her heirs. Moss v. 
Hunter, 5 Kyl 684. Compare Cook 
v. Sinnamon, 47 Ill. 214. 

19. Garrett v. Wiltse, 252 Mo. 699, 
161 SW 694. See Lamb v. Medsker, 
35 Ind. A. 662, 74 NE 1012 (holding 
that in order that the word “heirs,” 
which has a fixed legal meaning as 
a word of limitation, may be con- 
strued as meaning children, or be 
given a different meaning than that 
usually assigned to it, it must clear- 
ly and positively appear that it was 
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points or termini from which the succession to the 
estate were to emanate or take its start, in which 
case the word may be treated as a term of purchase 
and not of limitation.1® 
the word in its usual legal meaning must be clear,1® 
and where there is no reason to depart therefrom 
it will be given its technical meaning.?° 


But the intent not to use 


So the 


may be construed as meaning chil- 
dren, where an intention to that effect is clearly 
shown by the instrument.”? 


Where so construed it 


so used); Whitaker v. Blair, 3 J. J. 
Marsh. (Ky.) 236 (holding that 
“heirs” will not be construed to mean 
children unless there is something 
from the clear expression of the in- 
strument to show an intention to 
have it so construed). 

20. Gardiner v. Fay, 182 Mass. 
492, 65 NE 825; Cox v. Newby, 101 
S._C. 193, 85 SE 369. 

21. Ala.—Southern R. Co. v. Hays, 
150 Ala. 212, 43 S 487; Findley v. 
Hill, 133 Ala.’ 229, 32 S 497. See 
Edins vy. Murphree, 142 Ala. 617, 38 
S 639 (holding intent not shown); 
Williams v. McConico, 36 Ala. 22. 

Ark.—McDill v. Meyer, 94 Ark. 615, 
128 SW_ 364. 

Ga.—Henderson v. Sawyer, 99 Ga. 
234, 25 SE 312, 
Ind.—Tinder vy: Tinder, 131 Ind, 


381, 30 NE 1077. 
Ky.—Hunt v. Hunt, 154 Ky. 679, 
159 SW 528; Howard v. Sebastian, 


143 Ky. 237, 136 SW 226; Tanner v. 
Ellis, 127 SW 995; Tucker v. Tucker, 
78 Ky. 5038. ; 

Mich.—Fullagar v. phoek dele, 138 
Mich. 363, 101 NW _ 576. 

Mo.—Eckle v. Ryland, 256 Mo. 424, 
165 SW 1035; Garrett v. Wiltse, 252 
Mo. 699, 161 SW 694; Cornelius v. 
Smith, 55 Mo. 528. 

N. Y.—Heath v. Hewitt, 127 N. Y. 
166, 27 NE 959, 24 AmSR 438, 13 
LRA 46 [aff 49 Hun 12, 1 NYS 492). 

Pa.—Darrah v. Darragh, 202 Pa. 
492, 52 A ¥83. 

S. C.—Reeves v. Cook, 71 S. C. 275, 
278, 51 SE 93. 

Tenn.—Read_ v. Fite, 8 Humphr. 
328; Hickman v. Quinn, 6 Yerg,. 96. 

Va.—Roberson vy. Wampler, 104 Va. 
380, 51 SE 835, 1 LRANS 318. 

[a] “Heirs” in the habendum may 
be construed as children, where it 
is apparent from the entire deed that 
it was used in this sense, Lee v. 
Tucker, 56 Ga. 9; Varn v. Brown, 102 
Pa. 347. See also Hamilton v. Pitch- 
er, 53 Mo. 334. 

Tb] “Joint heirs with her and my- 
self” has been construed as intend- 
ing to show what children of the 
wife take after her. Broliar v. Mar- 
quis, 80 Iowa 49, 45 NW 395. 

{c] Dlustrative cases where “heirs” 
was construed to mean_ children, 
Shirey v. Clark, 72 Ark. 539, 81 SW. 
1057 (holding that in a conveyance 
to the grantor’s wife for life her re- 
marriage during widowhood with re- 
mainder to the grantor’s heirs by 
such wife meant children); Bowe v. 
Richmond,,109 SW 359, 33 KyL 173 
(where the caption of a deed named 
the purchaser’s wife and her chil- 
dren by him as the party of the sec- 
ond part, and the granting clause 
recited that the conveyance was “to 
the party of the second part and 
heirs,” and the habendum specified 
the “second party and her heirs’’); 
Fullagar v. Stockdale, 138 Mich. 368,- 
101 NW 576 (where, after the mar- 
riage of a widow, her father execut- 
ed a deed to her, her husband, and 
her heirs, and to the heirs and as- 
signs of the “party of the second 
part,” and at the time of the con- 
veyance the widow had two children, 
and thereafter another child was 
born to her and her second hus- 
band); Boone v. Baird, 91 Miss. 420, 
44 S 929 (where a husband executed 
a deed in consideration of three hun- 
dred dollars and love and affection, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ has been decided that the deed takes effect at once 

‘as a present gift,?? and that the children take a 
beneficial interest during the life of the parent, with 
remainder at his death,?* or again that they take a 
remainder in fee,”* or are entitled to immediate pos- 
And ‘‘heirs’’ of 
the grantor and his wife may be construed to mean 
the issue of the grantor and his wife and not the 
Where the legislature, prior to the 
execution of a deed, had abolished a statute pro- 
viding for forced heirs, a recital in the deed of a 
grant to a person and her forced heirs must be 


session as tenants in common.?> 


heirs of each.?® 


to his wife for life, and at her death 
to the grantor’s “heirs,” and_ the 
grantee was the grantor’s second 
wife and the stepmother of the gran- 
tor’s son, who survived both of 
them); Heady v. Hollman, 251 Mo. 
632, 158 SW 19 (where a deed con- 
veyed a remainder to the “children 
and heirs at law” of a living person); 
Acker v. Pridgen, 158 N. C. 337, 
SE 335 (where the granting part o 
a deed granted the premises ‘unto 
the party of the second part and to 
their heirs and assigns forever,” 
while the habendum recited “to have 
and to hold the said property... 
during the term of their natural 
lives, and after their death to Marion 
Pridgen, Ellen Beatty, and any oth- 
er child or children that may be be- 
gotten” by grantee and his wife “to 
them and their assigns forever’’). 

22. Grimes v. Orrand, 2 Heisk. 
(Tenn.) 298. 

23. Twelves v. Nevill, 39 Ala. 175. 

24. See v. Derr, 57 Mich. 369, 24 
NW. 108. 

25. Brasington v. Hanson, 149 Pa. 
289, 24 A 344. See Henderson v. Saw- 
yer, 99 Ga. 234, 25 SE 312. But see 
Ackerman v. Ackerman, 34 Pa. Super. 
162 (holding that a conveyance to A 
and the heirs of the grantor and the 
heirs of the grantee, even though 
the grantor and the grantee are hus- 
band and wife, would not eo instanti 
vest an estate in fee simple in A 
and the living children of the gran- 
tor and of the grantee as tenants in 


common). 

26. Beedy v. Finney, 118 Iowa 276, 
192 Ill. 252, 61 NE 357, 55 LRA 591. 
And see Ackerman y. Ackerman, 32 
convey a life estate to the wife and 
the remainder to the joint heirs of 

27. Hughes v. Titterington, 

Civ. A.) 168 SW 45. 

28. U. Sullivan, 
242 Fed. 446, 155 CCA 222. 

Ga.—Wayne vy. Lawrence, 58 Ga. 
NE 706, 29 LRANS 937; Brislain v. 
Wilson, 63 Ill. 173. 

126 Ind. 
88, 25 NE 882. See Newhaus v. Bren- 
nan, 49 Ind. A. 654, 97 NE 938 (hold- 
grantee for her natural life, and pro- 
viding that, in the event of her death, 
er, and containing a warranty of the 
land to her and to her heirs and as- 
tle under the rule in Shelley’s case). 

Iowa.—Doyle vy. Andis, 127 Iowa 
Cas 18. k 

Mass.—Bullard v. Goffe, 20 Pick. 
252 


91 NW 1069. See Atherton v. Roche, 
Pa. Co. 353 (construing the deed to 
the grantor and life tenant). 
(Tex. 
S.—Kaleialii v. 
Pa —Rails v. Davis, 241 Ill. 536, 89 
Ind.—Taney v. Fahnley, 
ing that a deed conveying land to the 
the property should go to her broth- 
signs forever, passed a fee-simple ti- 
36, 102 NW 177, 69 LRA 953, 4 Ann 
N. C.—Cotten v. Moseley, 159 N. C. 


1,74 SE $454, 40 LRANS_ 768; 
Price v. Griffin, 150 N. C. 523, 64 
SE 372, 29 LRANS 935; Edgerton 


v. Aycock, 123 N. C. 134, 31 SE 3823 
Nichols v. Gladden, 117 N. C. 497, 23 
SE 459. : 
Oh.—Continental Mut. L. Ins. Co. 
v. Skinner, 4 Oh, Cir. Ct. 526, 2 Oh. 
Cir. Dec. 688; Hess v. Lakin, 7 OhS& 
CP 300, 7TOhNP 315; Jenkins v. Artz, 
6 OhS&CP 439, 7 OhNP 371. 
Pa.—Shapley v. Diehl, 203 Pa. 556, 
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53 A 374; Huber v. Crosland, 140 Pa. 
575, 21 A 404; Carson v. Fuhs, 131 
Pa. 256, 18 A 1017; Auman v. Auman, 
21 Pa. 343; Muntz v. Whitcomb, 40 
Pa. Super. 553; Berry v. Musser, 21 
Pa. Dist. 722. 

S. C.—Williams v. Gause, 83 S. C. 
265, 65 SE 241; Clark v. Neves, 76 
S. C. 484, 57 SE 614, 12 LRANS 298; 
Poston v. Midland Timber Co., 76 


“S. C. 36, 56 SE 546; Davenport v. Es- 


kew, 69 S.C. 292, 48 SH, 228, 
AmSR 798. 

Tex.—Hughes v. Titterington, (Civ. 
A.) 168 SW 45; Johnson y, Morton, 
28 Tex. Civ. A. 296, 67 SW 790. 

Ont.—Brown v. O’Dwyer, 35 U. C. 
Q. B. 354. 

[a] A deed to a grantee for life 
with remainder to husband and in 
case of his death before the death 
of his wife then to his heirs at law 
operates to create a life estate in the 
wife, with remainder in the husband 
in fee. Riggin v. Love,..72°:111...553, 
See Pratt v. McCawley, 20 Pa. 264. 

[b] A deed to a person during his 
life and to his oldest male heir living 
at the time of his decease, and his 
heirs and assigns forever conveys a 
life estate to the first-named grantee 
and a remainder in fee simple to his 
oldest male heir living at his decease. 


104 


Smith v. Collins, 17. R. I...432, 22 A 
1018. See Ford y. Flint, 40 Vt. 382. 
{[c] A marriage settlement of 


property upon a wife for life, the re- 
mainder to the husband for life, and 
the remainder to the heirs general of 
the husband has been construed as 
giving the husband a vested remain- 
der in fee. Varner vy. Boynton, 46 
Ga. 508. 

[d] A conveyance in trust to pay 
the income to the wife during her life 
and.to her husband for his life there- 
after, and, after the death of both 
in trust for her heirs, has been held, 
upon the extinguishment of the hus- 
band’s rights, to give the wife the 
right to dispose of the fee. Brown 
v. Wadsworth, 32 App. Div. 423, 53 
NYS 215. ‘ 

Rule in Shelley’s case generally 
see supra § 311. 

29. Ala—Smith v. 195 
Ala. 8, 70.S 261. 

Ga.—Milner v. Gay, 145 Ga. 858, 90 
SE 65; Bush v. Williams, 141 Ga. 62, 
80 SE 286. 

Ky.— Jones v. Carlin, 96 SW 885, 29 
rae 1077; Brown vy. Ferrell, 83 Ky. 


Me.—Read v. Fogg, 60 Me. 479. 

Mo.—Bradley v. Goff, 243 Mo. 95, 
147 SW 1012 (holding that a convey- 
ance to the grantor’s sons for life, 
and, at his death, to his “lawfully 
constituted heirs’ was equivalent to 
a grant of the remainder to the heirs 
of his son at the time of the son’s 
seat): Tesson v Newman, 62 Mo. 

N. Y¥.—Moore v. Littel, 41 N. Y. 66; 
Sheridan v. House, 4 Abb. Dec. 218, 4 
Keyes 569. 

W. Va.—Irvin y. Stover, 67 W. Va. 
356, 67 SE 1119. 

See also supra § 311 note 97. 


Bachus, 


30. .. S—Hall v.. Hankey, 174 
Fed. 139, 98 CCA 173. 
Cal.—Gordon v. Cadwalader, 164 


Cal. 509, 514, 130 P 18. 
Ill.—Miller y. Mowers, 227 Ill. 392, 
81 NE 420. 
3 Md. 


Md.—Ware v. Richardson, 
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treated as a grant to a person and her heirs, the 
word ‘‘forced’’ being disregarded as surplusage.27 
(2) Particular Limitation to Heirs—(a) 
In Grant to One for Life. 
‘‘heirs’’ is to be construed as a word of limitation 
applies in the case of a grant to a person for life 
and then to his heirs, and the fee will vest in the 
first grantee,?> except where by statute in such a 
ease the first-named takes an estate for life,2° or 
where the application of the rule may be modified 
by qualifying or explanatory words.%° 
tion of the heirs to whom it is attempted to limit 


The rule that the word 


A deserip- 


505, 56 AmD 762. 

Nebr.—Moran v. Moran, 101 Nebr. 
386, 163 NW 315, 1071. 

N. C.—Acker v. Pridgen, 158 N. C. 
337, 74 SE 335; Dawson v. Quinnerly, 
118 N. C. 188,24 SE 483. 
yegitinn iA v. Beatty, 56 Pa. 

Tex.—Hopkins v. Hopkins, 103 Tex. 
15, 122 SW 15 [rev (Civ. A.) 114 SW 
673]; Vaughn v. Pearce, (Ciy. A.) 153 
SW 171. 

Vt.—Smith v. Hastings, 29 Vt. 240. 

“Tf the deed contains words which 
modify or qualify these phrases [to 
his heirs or to the heirs of his body] 
to such an extent that a reasonable 
interpretation of the grant is that 
the grantor did not use the words to 
describe the whole line of succession 
from the life tenant, or his whole 
inheritable blood, but, on ‘the con- 
trary, intended thereby to point out 
and designate the particular persons 
who should take the estate upon the 
death of the life tenant and to de- 
scribe them as the persons then to 
take the estate direct from the gran- 
tor and by virtue of the grant, con- 
stituting of them a new root of in- 
heritance, the implication as to the 
meaning of said phrases, upon which 
the rule is founded, would not exist 
and the rule would govern the grant. 
This distinction is thoroughly estab- 
lished, and it is recognized by all the 
authorities.” Gordon vy. Cadwalader, 
supra. 

{a] Mlustrations.—(1) The rule in 
Shelley’s case has been held not to 
apply to a deed granting land to the 
grantee during his natural life, and 
then to descend to his heirs, and re- 
citing that it was conveyed to him 
during his natural life for the final 
use and benefit of his children or oth- 
er lawful heirs who might survive 
him, the words ‘for and during the 
term of his natural life and after his 
death then to descend to” having 
been interlined in the ordinary print- 
ed blank granting clause of the deed. 
Gordon v. Cadwalader, 164 Cal. 509, 
130 P18. (2) According to an agree- 
ment between a widow and children 
for a distribution of land left by de- 
cedent, the children executed a deed 
to her, the granting clause of which 
was “Grant, bargain and sell unto the 
said party of the second part her 
heirs and assigns” certain land “dur- 
ing her natural lifetime,’ and the 
habendum clause being “To have and 
to hold... unto the said party of 
the second part her heirs and as- 
signs during her natural lifetime.” 
For twenty-six years, and until the 
widow’s death, all parties treated the 
deed as conveying a life interest, and 
her will made no mention of that 
land, and it was held that the deed 
created a life estate only, the use of 
the word “heirs’’ in the deed not 
bringing the instrument. within the 
rule in Shelley’s case. Miller v. 
Mowers, 227 Ill. 392, 81 NE 420. (3) 
The word “heirs” has been held to be 
limited to the issue of a marriage 
where. the limitation is to persons 
named as husband and wife “and in 
fee to the heirs of ‘the said H. and 
his wife.” Hall v. Hankey, 174_Fed. 
139, 98 CCA 173. (4) Where a deed 
was to a person and his heirs, but 
following provisions restricted the 
estate of the first taker to an estate 
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the remainder as 


operation of the rule. 
[§ 314] 


tion.®® 


the instrument.°? 


for iife and thereafter granted a re- 
mainder in fee to the children of the 
first taker, and provided for a re- 
version to the grantors in case the 
first taker should die without issue, 
it evidences an indiscriminate use of 
the words “heirs,” “children,” and 
“issue,” and will prevent the opera- 
tion of the rule in Shelley’s case, in 
ease the meaning of the grantors is 
evident not to use such words as 
meaning heirs in the legal sense. 
Hopkins v. Hopkins, 103 Tex. 15, 122 
SW 15 [rev (Civ. A.) 114 SW 673]. 

31. Price v. Griffin, 150 N. C. 523, 
64 SE 372, 29 LRANS 935. 


32. Davenport v. Eskew, 69 S. C. 
292, 48 SE 223, 104 AmSR 798. 
. Browning v. Hoover, 95 S. C. 
32, 78 SE 521. 
34. Davenport v. Eskew, 69 S. C. 


292, 48 SE 223, 104 AmSR 798. 

35. Browning v. Hoover, 95 S. C. 
32, 78 SE 521. 

36. 4itna L. Ins, Co. v. Hoppin, 
249 iu. 406, 94 NE 669. 

37. Dotson v. Kentland Coal, ete., 
Co., 150 Ky. 60, 150 SW 6; Nye v. 
Lovitt, 92 Va. 710, 24 SE 345. 

38. Ala.—Bradford vy. Howell, 42 
Ala. 422; McCullough v. Cliddon, 33 
Ala. 208; Simmons y. Augustin, 3 


Port. 69. 
Ark.—Breeze v. Henson, 195 SW 
2 Root 


Ga.—Lane v. Cordell, 147 Ga. 100, 
92 SE 887; Stamey v. McGinnis, 145 
Ga, 226, 88 SE 935; Griffin v. Stew- 
art, 101 Ga. 720, 29 SE 29; Whatley 
v. Barker, 79 Ga. 790, 4 SE 387. 

Ind.—Lane y. Utz, 130 Ind. 235, 29 
NE 772; Tipton v. La Rose, 27 Ind. 
484; Newhaus v. Brennan, 49 Ind. A. 
654, 97 NE 938. 

Ky.—Belcher v. Ramey, 173 Ky. 
784, 191 SW 520; Duncan v. Medley, 
160 Ky. 684, 170 SW 31; Lawson v. 
Todd, 129 Ky. 132, 110 SW 412, 413; 
True v. Nicholls, 2 Duv. 547; McGen- 
nis v. MeGennis, 29 SW 333, 16 KyL 
598; Lanham y. Wilson, 22 SW 438, 15 
KyL 109. 

Md.—Ware v. Richardson, 3 Md. 
505, 56 AmD 762. 
spe Ae is v. Jones, 39 Miss. 
N. Y.—Brant v. Gelston, 2 Johns. 
Cas. 384. 

N. C.—Marsh vy. Griffin, 136 N.C. 
333, 48 SE 735. See Jones v. Rags- 
dale, 141 N. C. 200, 53 SE 842. 

Tenn,—Bingham v. Weller, 113 
Tenn. 70, 81 SW 8438, 106 AmSR 803, 


359. 
Conn,—Chaffee v. Dodge, 
205 


69 LRA 859; Brown v. Brown, (Ch. 
A.) 43 SW 126. 
Tex.—Singletary v.asHill, 43 Tex. 


588; Scott v. Brin, 48 Tex. Civ. A. 500, 
107 SW 565; Calder v. Davidson, (Civ. 
A.) 59 SW 300; White v. Dedmon, 
(Civ. A.) 57 SW 870. 

[a] That the conveyance was in- 
tended as a gift or advancement does 
not affect the application of the rule 
in Shelley’s case to a conveyance by 


“¢surviving,’? *4 
ing,’’ ®* or ‘‘living at that time,’’** or a provision 
for equal distribution,** or that the property shall 
not be subject to the ‘debts, contracts, or liabilities 
of the first taker,®> will not, however, prevent the 


(b) Heirs of Grantee’s Body—aa. In 
General. The words ‘‘heirs of the body’’ when used 
as words of limitation indicate all those persons 
who, upon the death of the immediate ancestor, 
succeed to the estate from generation to genera- 
Such words are presumed to be used tech- 
nically unless the contrary appears on the face of 
And where these or equivalent 
words are used in a grant to a person and such 
heirs, they will be construed as words of limitation 
and will pass the fee to the first-named grantee,*® 
unless it appears from the instrument that they were 
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or ‘‘remain- 


such a deed,*? 
issue are born.*® 


ple.*5 


a father to his daughter “and to the 
heirs of her body.” Lane v. Utz, 130 
Ind. 235, 29 NE 772. 

[b] Repetition of the expression 
“heirs of the body” does not show 
an intention to convey only a life es- 


tate. Short v. Terry, 22 SW 841, 15 
Kyl 241. 
39. U. S.—Attna L. Ins. Co. vy, 


Hoppin, 214 Fed. 928, 131.CCA 224, 
Ala.—May vy. Ritchie, 65 Ala. 602. 
Ga.—Williams v. Allen, 17 Ga. 81. 
Ill.—Astna L. Ins. C. v. Hoppin, 249 

Til. 406, 94 NE 669. 

ipnenn edt v. Quigley, 10 B. Mon. 
Mo.—Fanning v. Doan, 128 Mo. 323, 

30 SW 10382. 

N. C.—Jones v. Whichard,.163 N.C. 
241, 79 SE 503; Williams v. Beasly, 
60 N. GC. 102. 

Pee .—Self v. Tune, 6 Munf. (20 Va.) 
See’ Myers v. Anderson, 20 S. C. 

Eq. 344, 47 AmD 5387. 

{a] This rule applies (1) to a 
deed to a person and the heirs of 
her body by a certain specified per- 
son. Sullivan vy. McLaughlin, 99 Ala, 
60, 11 S 447; Varner v. Young, 56 
Ala. 260; Georgia State Savings As- 
soc. v. Dearing, 128 Ark. 149, 193 SW 
512; Fletcher v. Tyler, 92 Ky. 145, 17 
SW 282, 13 KyL 421, 36 AmSR 584; 
Fanning v. Doan,, 128 Mo. 323, 30 SW 
1082. (2) Where the words. “heirs 
of the body” are limited by the 
words “their heirs and assigns,” it 
has been held to indicate that they 
are words of purchase, Avtna L. Ins. 
Co. v. Hoppin, 249 Il]. 406, 94 NE 669. 
(3) A deed to F H and S H, his wife, 
during their natural lives and the 
life of the survivor of them, and at 
the death of the survivor to the heirs 
of the body of S, their heirs and as- 
signs, confers a life estate upon S H, 
and the heirs of S H take the re- 
mainder in fee simple. A®tna L. Ins. 
en v. Hoppin, 214 Fed. 928, 131 CCA 

40. Wikle v. McGraw, 91 Ala. 631, 
8 S 341; Adams vy. Merrill. 45 Ind. 
A. 315, 85 NE 114, 87 NE 36; Scott 
v. Scott, 172 Ky. 658, 190.SW 143: 
Dunean vy. Medley, 160 Ky. 684, 170 
SW 31; American Nat. Bank v. Madi- 
son, 144 Ky, 152, 137 SW.1076, 38 
LRANS 597; Rembert. v. Evans, 86 
S. C. 445, 68 SE 659. 

“When the words ‘heirs of the 
body’ mean ‘children,’ the latter is 
never a word of limitation.” Bran- 
yan v. Tribble, (S. C.) 95 SE 187, 138. 

[a]. Thus, where a deed recited 
that it was made between the gran- 
tor and his wife and J M, their 
daughter, and her bodily heirs, and 
that, in consideration of the love and 
respect which the grantors had for 
J M and her children, they bar- 
gained and sold a certain tract of 
land, ete., to have and to hold to J 
M and her bodily heirs, the term 
“bodily heirs,’ was evidently used 
synonymously with “children,’’ the 
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used as words of description to designate certain 
persons, in which ease they will be construed as 
words of purchase and not of limitation,®® as where 
by the context they are shown to have been used in 
the sense of ‘‘children.’’ 4° 
strued to mean children where such interpretation 
would defeat the clear intention of the grantor to 
convey his entire estate in the land.“ 
cases, however, it has been decided that a fee- 
conditional estate in the first grantee is created by 
which becomes a fee absolute after 


They will not be con- 


In some 


Again deeds of this character have 


been construed as creating estates tail,** which, by 
statute in some states, are converted into a fee sim- 
And by statute such a deed may be con- 
strued as giving a life estate to the grantee, with 
remainder in fee to the person or persons to whom 
the estate tail would first pass according to common 


intention of the grantors being to 
provide for their daughter and her 
children, and the deed must be con- 
strued as granting her an estate for 
life, with remainder to the children. 
American Nat. Bank v. Madison, 144 
Ky. 152, 137 SW 1076, 38 LRANS 597. 

41. Branyan v. Tribble, (S. C.) 95 


SE 137. 

42. Branyan y. Tribble, (S. C.) 95 
SE 137; Church v. Moody, 98 8S. C. 
234, 82 SE 428; Carolina Timber Co. 
v. Holden, 90 S. C, 470, 73 SE 869; 
Dillard v. Yarboro, 77 S.C. 227, 67 
SE 841; Clark v. Neves, 76 S. C. 484, 
57. SE. 614, 12 LRANS 298; Archer v. 
Ellison, 28 S. C. 238, 5 SE 713; War- 
nock v. Wightman, 3 S. C. L. 3381; 
Wright v. Herron, 26 S. C. Hq. 441; 
Izard v. Middleton, 8 S. C. Kq. 228" 

43. Pierson v. Lane, 60 Iowa 60, 
14 NW 90; Branyan v. Tribble, (Ss. Cc.) 
95 SE 137; Crawford v. Masters, 98 
S. Cy 458, 82 SE 793; Miller v. Gra- 
ham, 47 S. C. 288, 25 SH 165. 
ie Ala.+Gamble v. Gamble, 75 S$ 


Ark.—Le Sieur v, Spikes, 117 Ark. 
366, 175 SW 413: Maynard v. Hender- 
son, 173 SW 831; Dempsey v. Davis, 
98 Ark. 570, 186 SW 975. 

Ill.—Coogan v. Jones, 278 Ill. 279, 
115. NE 877; Dick v. Ricker, | 222 Ill. 
413, 78 NE 823, 113 AmSR 426. 

Ky.—Belcher v. Ramey, 173 Ky. 
784, 191 SW 520; Moorehead v. Gib- 
son, 168 Ky. 102, 181 SW 977. 

Mass.—Steel v. Cook, 1 Mete. 281; 
Corbin v. Healy, 20 Pick. 514. 

Mo.—Tennison v. Walker, 190 SW 


9. 
N. Y.—Rivard v. Gisenhof, 35 Hun 


47, 
fer te ollodk v. Speidel, 17 Oh. St. 
Vt.—Haynes v. Bourn, 42 Vt. 686. 
Py Paatian chine v. Urquhart, 23 Ont. 
[a] For instance, where a convey- 
ance is to the daughter of the gran- 
tor “and to the children of her body 
to have and to hold” to the use of 
the “daughter for and during the 
term of her natural life, and after 
her death jto the use of the children 
of her body begotten, in fee tail for- 
ever,’ the rule in Shelley’s case op- 
erates to render the daughter the first 


taker in a fee-tail estate. Dick v. 
Ricker, 222 Ill. 413,78 NE 823, 113 
AmSR 426, 

[b] Conveyance to use.—The fact 


that the conveyance is “to the use 
of the first taker and after her death 
to the use of the children of her 
body” will not prevent the first taker 
from taking an estate in fee tail. 
Dick v. Ricker, 222 Ill. 418, 78 NE 
828, 118 AmSR 426. 

45. Ala.—Gamble v. Gamble, 75 S 
924; Edins v. Murphree, 142 Ala. 617. 
88 S 639; Slayton v. Blount, 93 Ala. 
575,.9 S241. 

Ga.—Stamey v. McGinnis, 145 Ga. 
226, 88 SE 935, 

Ind. —Chamberlain v. Runkle, 28 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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equivalent. 


[§ 315] bb. In Grant to One for Life. A grant 
to a person for life with limitation to the ‘‘heirs of 
his body’’ is construed as vesting a fee in the 
grantee,°° unless the rule is changed by statute,°? 
although the use of other words in connection there- 


Ind. A. 599, 63 NE 486. 

Ky.—Belcher v. Ramey, 178 Ky. 
784, 191 SW 520; Moorehead v. Gib- 
son, 168 Ky. 102, 181 SW 977; Dot- 
son v. Kentland Coal, ete. Co., 150 
Ky. 60, 150 SW 6; Pelphrey v. Wil- 
liams, 142 Ky. 485. 134 SW 884; Hall 
v. Moore, 105 SW 414, 32 KyL 56 
(holding that the words “heirs of her 
body” in a conveyance to a married 
woman “and the heirs of her body”’ 
are not synonymous with “children, 
and will not be construed as words 
of purchase, where no light other 
than that furnished by the words 
themselves is thrown by the contents 
of the deed upon the meaning of the 
words); Handy v. Harris, 105 SW 
378, 32 KyL 224; Jones vy. Mason, 53 
SW 5, 21 KyL 842; Ruby v. Ruby, 15 
Sw 659, 12 KyL 879; gehpson v. 
Johnson, 2 Mete. (Ky.) 3 

Miss.—Liberty Bank v. ‘Wilson, 115 
Miss. 377, 77 S 145; Sudduth v. ‘Sua- 
duth, 60 Miss. 366; Dibrell v. Car- 
lisle, 48 Miss. 691. 

N. Y.—Rivard v. Gisenhof, 35 Hun 


247 

N. C.—Blake v. Shields, 172 N. C. 
628, 90 SE 764; Revis v. Murphy, 172 
N. C. 579, 90 SE 573; Marsh v. Grif- 
fin, 136 N. C. 333, 48 SE 735. 

W. Va. Penn Oil 
Co., 72 W. Va. 155, 77 SE 905. 

[a] Where a statute converts a 
conveyance to a person and the “heirs 
of her body” into an estate in fee 
simple, it cannot be affected by evi- 
dence aliunde of an intention to con- 
vey only a life estate. eae v.. Ter- 
ry, 22 SW 841, 15 KyL 24 

46. U. S.—Garth. v. Aicia 115 
Fed. 468, 53 CCA 200. 

Ark.—Le Sieur v. Spikes, 117 Ark. 
366, 175 SW 413; Maynard v. Hender- 
son, 173 SW 831; Rogers v. Ogburn, 
116 Ark. 233, 172 SW 867; Hawkins 
v. Reeves, 112 Ark. 389, 166 SW 562; 
Dempsey v. Davis, 98 Ark. 570, 136 
SW 975; Watson v. Wolff-Goldman 
Realty Co., 95 Ark. 18, 128 SW 581, 
AnnCas1912A 540. 

Ill.—Coogan v. Jones, 278 Ill. 279, 
115 NE 877; Richardson v. Van Gun- 
dy, 271 Ill. 476, 111 NE 494; Dick v. 
Ricker, 222 Il), 418, 78 NE. 828, 113 
AmSR 426; Teel v. Dunnihoo, 221 Ill. 
471, 77 NE 906, 112 AmSR 192; Ky- 
ner v. Boll, 182 Ill. 171, 54 NB 925; 
Griswold v. a Ce 132 Ill. 494, 24 NE 
63, 22 AmSR 549. 

Ky. —Clubb v. King, 99 SW 935, 30 
KyL 830. 

Mo.—Elsea v. Smith, 273 Mo. 396, 
202 SW 1071; Stockwell v. Stockwell, 
262 Mo. 671, 172 SW ..23. And. see 
Tennison v. Walker, 190 SW 9 (rec- 
ognizing the rule). 

fa] Under the Mlinois statute, 
which provides that, where any per- 
son shall become seized in fee tail 
of any lands by a conveyance, such 
person shall take an estate for life 
and the remainder shall pass in fee 
absolute to the person to whom the 
estate would pass at common law, a 
conveyance of property to a husband 
and wife “and their bodily heirs for- 
ever’ grants a remainder in fee to 
the bodily heirs of both of them and 
not the bodily heirs of either. Ath- 
erton vy. Roche, 192 Ill. 252, 61 NE 
367, 55 LRA 591. 

(b] Use of words “assigns for- 
ever.”—Under Kirby Dig. § 735 pro- 
viding that a conveyance which by 
common law woulld create an estate 
tail in fee shall instead pass to the 


/. 


In this connection it should be noted that 
the cases make no distinetion between the phrases 
‘theirs of the body’’ and ‘‘bodily heirs;’’ #7 and 
the phrases ‘‘children the natural offspring of her 
body’’ 48 and ‘‘lineal heirs’’ 4° have also been held 


“the words 
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[§ 316] (¢) 


words 


grantee an estate for his life only 
and the remainder in fee to the per- 
son to whom the estate tail would 
first pass according to the common 
law, the word “forever” used in a 
conveyance to the daughter of the 
creditor, “and unto her bodily heirs 
and assigns forever,” relates to the 
grantee and not to the estate grant- 
ed, and is presumed to have. been 
used in its legal sense, and hence 
“and assigns forever,” 
used in the deed did not operate to 
enlarge the life estate into a fee sim- 
ple. Watson v. Wolff-Goldman Real- 
ty Co., 95 Ark. 18, 128 SW 581, Ann 
Cas1912A 540. 

47. Watson v. Wolff-Goldman Real- 
ty Co., 95 Ark. 18, 128 SW 681, Ann 
Casi912A 540; Marsh vy. Griffin, 136 
N. C. 333, 48 SE 735: 

48. Dempsey y. Davis, 98 Ark. 570, 
136 SW. 975. 


49. Clark v. Neves, 76 S. C. 484, 
487, 57 SE 614, 12 LRANS 298. 
“The words ‘lineal heirs,’ like 


‘heirs of the body,’ mean all lineal 
descendants to the remotest poster- 
ity and are words of inheritance and 
not of purchase, unless the instru- 
ment clearly shows they were used in 
a restricted sense to denote ‘chil- 
dren.’” Clark v. Neves, supra. 

50. Ark.—Denson yv. Thompson, 19 
Ark. 66. 

Lele Wagts ve ¥Clardy,: ; 2h <Wlax 

Ind.—Waters v. Lyon, 141 Ind. 170, 
40 NE 662; Andrews v. Spurlin, 35 
Ind. 262. 

Iowa.—Daniels v Dingman, 140 
Iowa 386, 118 NW _ 3738; Kepler v. 
Larson, 131 Iowa 488, 108 NW 1033, 
7 LRANS 1109; Wilson v. Rusk, 103 
NW £04. 
dah sects rapton, v. Rather, 30 Miss. 

N. C.—Daniel v. Harrison, 175 N, C. 
120,.95 SE 37, Marsh v. Griffin, 136 
N. C. 333, 48 SE 735; Hx p. McBee, 
63 N.C. 332. 

S. C.—Dott v. Cunnington, 1S. Cc. L. 
453, 1 AmD 624. 

Tex.—Peters v. Rice, (Civ. A.) 157 
SW 1181. 

Rule in Shelley's case generally see 
supra § 311. 

51. Hall v. Wright, 17 Cal. A. 502, 
120 P 429; Los Angeles Co. v. Wi- 
nans, 13 Cal. A. 257, 109 P 650; Per- 
kins v. Perkins, 147 Ga, 122, 92 SE 
875; King v. McDuffie, 144 Ga. 318, 87 
SE 22; Burch v. King, 14 Ga, A. 153, 
80 SE 664; Eggner v. Hovekamp, 134 
Ky: 224, 119 SW. 818. 

52. Ark,—Hardage v. Stroope, 58 
Ark. 308, 24 SW 490. 

Ga.—Dudley Vv. 16 Ga. 


3. 

Ill—A5tna L. Ins. Co. v, 
249 Ill. 406, 94 NE 669. 

Ind.—Adams v. Merrill, 45 Ind, A. 
315, 85 NE 114, 87 NE 36. 

Towa.—Ault v. Hillyard, 138 Iowa 
239, 115 NW 1030. 

N. H.—Forest v. Jackson, 56 N. H. 
357. 

N. C.—Jones v. Whichard, 163 N. C. 
241, 79 SE 503. 

Pa.—Criswell v. Grumbling, 107 Pa. 


Porter, 


Hoppin, 


0s. 
Tenn. —Evans v. Wells, 7 Humphr. 


59. 

Vt.—Blake v. Stone, 27 Vt. 475. 

Va—Morris v. Bernard, 114 Va. 
630, 77 SE 458. 

fal] Dlustrations.—(1) A deed to 
the grantor’s daughter “for and only 


‘“present heirs’’ 
nature of descriptio personarum and therefore words 
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with may have the effect of creating a life estate 
only,>* with a valid remainder in such heirs.5% 
statute abolishing estates tail and converting them 
into a life estate in the first taker, with remainder 
in fee, does not apply to a conveyance to a hus- 
band and wife for life and to the survivor for life, 
and at the death of the survivor, to the heirs of 
the body of the wife.*+ 


A 


The 
are declared to be in the 


To Present Living Heirs. 


for and during her natural life, and 
to the heirs of her body begotten, in 
fee simple, to take effect as to said 
heirs at the death of the said [gran- 
tee]” was construed to be a grant 
to a specific class, that is, the chil- 
dren of the grantee, and to confine 
the estate granted to the first taker 
to a life use by the expression ‘for 
and only for her natural life.’ Ault 
v. Hillyard, 188 lowa 239, 115 NW 
1030. (2) Where a conveyance was 
of an estate for life and upon the 
death of the life tenant it was pro- 
vided that “the absolute title in fee 
simple... shall vest in the chil- 
dren and heirs of the body,” of the 
life tenant, and in case of the death 
of the life tenant ‘‘without leaving 
any heirs of her body living at the 
time of her decease then” the title 
to one third to vest in the husband 
of the life tenant and the remaining 
two thirds “shall vest in the heirs of 
the body” of the sister of the life 
tenant, the children of the sister of 
the life tenant took by purchase and 
not by descent. Adams v. Merrill, 45 
Ind. A. 315, 85 NE 114, 87 NE 36, (3) 
Where land was conveyed to J and 
wife for life, ‘then to their legal 
bodily heirs provided they leave any, 
and if not, to be equally divided 
among my nearest of kin,’ the word 
“heirs” not being used in its techni- 
cal sense, but as meaning children 
and grandchildren, the fee did not 
pass to J and wife under the rule in 
Shelley’s case. Jones v. Whichard, 
163 N. C. 241, 79 SE 503. (4) It has 
been held that in a conveyanée to a 
husband and wife for life and to the 
survivor for life, and at the death 
of the survivor to the heirs of the 
body of the wife, the words “heirs of 
the body” are not words of limitation 
denoting the extent and character of 
the estate granted to the first taker, 
but are words of purchase descriptive 
of the persons who are to take the 
remainder upon the termination of 
the life estate. AStna L. Ins. Co. v. 
Hoppin, 249 Ill. 406, 94 NE 669. 

53. Evans v. Wells, 7 Humphr. 
(Tenn.) 559; Blake v. ‘Stone, 27 Vt. 
475; Halsey v. Fulton, 119 Va. 571, 
89 SE 912, 

{a] Under the Alabama code such 
an estate is created. Wilson vy. Al- 
ston, 122 Ala. 630, 25 S 225. 

[b] In Kentucky.—St. (1909) § 
2343 (Russell St. § 2045), provides 
that all estates which would have 
been deefned estates entailed shall 
henceforth be held to be estates in 
fee simple. Section 2345 (Russell St. 
§ 2047) provides an estate for life, 
and after death if granted to his 
heirs, or the heirs of his body, or his 
issue or descendants, shall be con- 
strued an estate for life, with re- 
mainder in fee simple to his heirs, 
heirs of his body, or his issue or de- 
scendants. Under these provisions it 
was held that a deed transferring to 
the grantee certain described land 
“to have and to hold the same her 
lifetime, then to her bodily heirs,” 
conveys a life estate to the grantee, 
and a fee simple to her bodily heirs, 
as the words “bodily heirs” were 
used in the sense of “children,” and 
were intended to be words of pur- 
chase and not of limitation. Eggner 
v. Hovekamp, 134 Ky. 224, 119 SW 


818. 
54. Adtna L. Ins. Co, v. Hoppin, 
249 Ill. 406, 94 NE 669, 
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of purchase,®® or words of limitation or purchase 
as will best accord with the manifest intention of 


him who employs them.°® 
[§ 317] « 
General. 


55. Fountain County Coal, ete, 
Co. v. Beckleheimer, 


102. Ind. 76, 
, 52 AmR 645. 
Ware vy. Richardson, 3 Md. 505, 
56 AmD 762. 

[a] Where land is conveyed to a 
woman “and her present heirs for- 
ever’ the deed gives a life estate to 
the woman and a vested remainder 


to her then living children. Foster 
v. Shreve, 6 Bush (Ky.) 519. 

57. Ala.—May v. Ritchie, 65 Ala. 
02 am 


ll.— Chapin v. Crow, 147 Ill. 219, 35 
NE 536, 37 AmSR 2138; Beacroft v. 
Strawn, 67 Ill. 28. 

Iowa.—Brown v. Brown, 125 Iowa 
218, 101‘ NW 81, 67 LRA 629, 

Ky.—Frey v. Clark, 176 Ky. 661, 
197 SW 414; McGinnis v. Banta, 4 
KyL 256. 

Md.—Latrobe v. Carter, 88 Md. 279, 
34 A472. 

Nebr.— Rupert v. Penner, 35 Nebr. 
587, 58 NW 598, 17 LRA 824. 

Tern.—Kay v. Connor, 8 Humphr. 
624, 49 AmD 690. 

See Carrigan y. Drake, 36 S. C. 354, 
15 SE 339. 

“The rule of the common law is 
that in a conveyance by deed the 
word ‘children’ is not the equivalent 
of ‘heirs.’” Kaleialii v. Sullivan, 242 


Fed. 446, 450, 155 CCA 222. 
{a] “Children, issue of their or 
either of their bodies,” are necessar- 
ily words of purchase. Melsheimer 
v. Gross, 58 Pa. 412. 

{[b] The phrase “children, the nat- 
ural offspring of her body” is equiva- 
lent to “bodily heirs” or “heirs of 
her body,” and is not synonymous 
with the general word “heirs.” 
Dempsey v. Davis, 98 Ark. 570, 186 
SW_ 975. 

58. Ala.—Wallace v. Hodges, 160 
Ala. 276, 49 S 312. 

1ll.—Dick v. Ricker, 222 Dll. 413, 
78 NE 823, 118 AmSR 426. 

Ky.—Miller v. Campbell, 167 Ky. 
252,180 SW 3872; Duncan v, Medley, 
160 Ky. 684, 170 SW. 81; Kelly v. 
Parsons, 127 SW 792; Hughes v. Saf- 
fell, 184 Ky. 175, 119 SW 804; Wilson 
v. Shumate, 130 ‘Ky. 685, 118 SW 861; 
Crews v. Glasscock, 107 SW 2387, 32 
KyL 913; McGinnis v. Banta, 4 Kyl 
a+ McGinnis v. Banta, 11 Ky. Op. 
721. 

Mo.—Rines v. Mansfield, 96 Mo. 
394, 9 SW 798. 

Pa.— Wolford v. Mor genthal, 91 Pa. 
oo; Smith v. Lindsey, 37 Pa. Super. 
171. 

S. C—Dillard v. Yarboro, 77 S. CG. 
227, 567 SE 841. 

See Ware v. Richardson, 8 Md. 505, 
56 AmD 762. 

“What office the employment of the 
word ‘children’ instead of ‘heirs’ per- 
forms in a given deed or devise, 
whether as words of purchase or lim- 
itation, is, in the view of the best- 
considered authorities, largely one of 
intent, to be ascertained, not from 
any one part of the instrument, but 


from its four corner Hubbird v. 
Goin, 187 Wed. $22. 8b, 70 CCA 820. 
[a] “It is of itgtlo use to cite an- 


thorities to uphold any given inter- 
pretation to a clause in a will or deed 
to children. Whether to a class or 
to individuals who are capable of 
taking at the time of the death of 
the testator or the delivery of the 
conveyance must depend on the pe- 


Limitation to ‘‘Children’’— 
The word ‘‘children’’ is ordinarily to be 
construed as a word of purchase,°” unless such a 
construction is opposed to the apparent intent of 
the grantor.°® But the word ‘‘children’’ is properly 
a word of purchase, and, in order to treat it as a 
word of limitation, such use must clearly appear.®® 
In determining whether it is used in its usual legal 
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acceptation as a word of purchase or as a word 
of limitation, the omission to name such children 


may be considered as tending toward the latter 


(1) In 


ehildren.®? 


culiar circumstances which serve to 
elucidate the real intent governing 
the transaction. ‘The language and 
the circumstances are so seldom 
identical that it is not often that 
one case can be determined upon the 
authority of some other case or class 
of cases. Matter of Russell, 168 
N. Y. 169, 174, 61 NE 166.” Russ v. 


Satay 94 App. Div. 107, 87 NYS 
[b] Synonym for heirs.—“While 


the word ‘children’ as a rule is used 
in deeds and wills as a word of pur- 
chase, it is not universally so. On 
the contrary it is frequently used as 
a synonym for ‘heirs,’ and this may 
always be shown by or deduced from 
a consideration of the whole instru- 
ment.” Wilson v. Shumate, 1380 Ky. 
663, 666, 113 SW 861. 

[e] Tllustrations.—(1) A deed 
granting premises to a person, “his 
heirs and assigns, forever,” he alone 
being named in the caption of the 
deed, and the habendum clause of 
which is to him, “his children, for- 
ever,” and closing with a reservation 
of the house lot, ‘garden, and barn 
to grantors for life, and at their 
death “the same is to be the prop- 
erty of” such person, conveys a fee 
simple, and not merely a life estate, 
with remainder to the children. 
Crews v. Glasscock, 107 SW 2387, 32 
KyL 913... (2) If a daughter by a 
prior marriage is to be “made equal” 
with children thereafter to be born, 
it is decided that the word “children” 
is a word of limitation and not of 
purchase. Wolford v. Morgenthal, 91 
Pa, 30. (8) Where a deed conveyed 
land to Y, “her and her children and 
her assigns, forever,’”’ with warranty 
to Y, “her and her children and her 
assigns,” and Y had no children, it 
was held that the deed carried a fee 
conditional to Y, and a deed from 
her and her grantee to another car- 
ries a fee-simple title to the gran- 
tee. Dillard v. Yarboro, 77 S. C, 227, 
57 SE 841. (4) “Children of his body” 
is construed to mean “heirs of body” 
or issue. Wallace v. Hodges, 160 Ala, 
276, 49 S 812, 

59, Hopkins v. Hopkins, 103 Tex. 
Se: 123 Sw 15 [rev (Civ. A.) 114 SW 


60, Wallace v. Hodges, 160 Ala. 
276, 49 S 312 (where it was sought 
to construe a deed as creating a ten- 
ancy in common). 

61. Wallace v. Hodges, 160 Ala. 
276, 49 S 312. 

62. U. S.—Hubbird v. Goin, 1387 
Fed. 822,':70 CCA $20. 

Ala,—May v. Ritchie, 65 Pr has 602; 
Hlmore v. Mustin, 28 Ala. 309 

Ga,—Stiles v. Heine 122 Ga, 
635, 50 SEH 484; Moreland vy. Hunley, 
37.Ga. 842. 

Ind.—Nelson y. Davis, 85 Ind. 474, 
Ky.—Scott v. Scott, 172 Ky. 658, 
190 SW 148; Rice v. Klette, 149 Ky. 
787, 792, 149 SW 1019; Ewing v. Mi 
liken, 148 Ky. 887, 147 SW 770; 
Virginia Tron, etc., Cou aN, 
146° Ky, 519, 142 ‘SW 1057; Sal- 
yer v. Johnson, 107 SW 210, 32 
KyL 709; Br pte v. Brumley, 89 SW 
182, 28 Kyl 2 ; Hall v. Wright, 121 
Ky. 16, 87 oer "1129, 27 Kyl 1185; 
Goodridge Vv. Goodridge, 91 Ky. 607, 
16 SW 270, 18 Kyl 70; Bodine v. Ar- 
thur, 91 Ky. 58,°14 SW 904, 12 Kyl 
650, 84 AmSR 162; Smith v. Upton, 


construction,®® as may the fact that to give the word 
its customary construction would have the result 
of excluding after-born children, contrary to the in- 
tent of the grantor. 
children will be ordinarily construed as vesting the 
grantee with a life estate,°* with a remainder to the 
In some cases, however, it has been de- 
termined that in a deed to a mother and her ehil- 


A deed to a person and his 


13 SW. 721, 12 KyL ‘27; Davis v. 
Hardin, 80 Ky. 672; Rodgers v. Payne, 
14 B. Mon. 167; Davis v. Hardin, 10 
Ky. Op. 674. But see Viley v. Frank- 
fort, ete., R., 51 SW 173, 21 Kyl 255. 

Mo.—Kinney v. Mathews, 69 Mo. 


N. H.—Fales v. Currier, 55 N. H. 


i 
- C.—Acker v. Pridgen, 158 N. C. 
337, “74 SE 385. 
Pa.—Melsheimer v. Gross, 58 Pa. 
a Wager v. Wager, 1 Serge. & RH. 


Tenn.—Williams v. Williams, 16 
Lea 164; Beecher v. Hicks, 7 Lea 
(Tenn,) 207; Haywood v. Moore, 2 


Humphr. 584. 

“The reason given for this rule of 
construction is that if a joint es- 
tate is given, the quantity or inter- 
est each takes will remain uncertain, 
and shift upon the birth of each aft- 
er-born child, and that a _ testator’s 
intention can be best earried out by 
giving to the son or daughter a life 
estate, with remainder to his or her 
children; thus keeping the estate in- 
tact for the benefit of them all.” Rice 
v. Klette, supra. ’ 

[a] TMlustrations.—A naked deed 
to A and her children, without more, 
when there are two children at the 
time of the grant, might at common 
law vest the estate in A and the liv- 
ing children as tenants in common; 
but, where the habendum clause indi- 
cates that it was the mind of the 
grantor to provide an estate for the 
mother for life and for her children 
in perpetuity, it negatives the idea 
of a limitation of the estate to the 
mother and the then living children. 
eetnall v. Goin, 187 Fed. 822, 70 CCA 


63. Ala.—Elmore y. Mustin, 28 
Ala. 309. 
Ga.—Stiles v. Cummings, 122 Ga. 


635, 50 SE 484; Luquire v. Lee, 121 
Ga. 624, 49 SE 834; Moreland v. Hun- 
ley, 37 Ga. 842. 

Ky.—Scott v. Scott, 172 Ky. 658, 
190 SW 148; Rice v. Klette, 149 Ky. 
787, 149 SW'1019, LRAI917B 45; Nw- 
ing’ v. Milliken, 148 Ky. 837, 147 SW 
770; Virginia Tron, ete., Co. v. Dye, 
146 Ky. 619, 142 SW 1057; Salyer v. 
Johnson, 107 SW 210, 32 Kyl 709; 
Brumley v. Brumley, 89 SW 182, 28 
KyL 281; Hall v. Wright, 121 Ky. 16, 
87 SW 1129, 27 KyL 1185; Goodridge 
v. Goodridge, 91 Ky. 507, 16 SW 270, 
18 Kyl 70; Bodine v. Arthur, 91 Ky. 
538, 14 SW 904, 12 Kyl 650, 84 AmSR 
162; Webb’ Vv. Holmes, 8 B. Mon, 404; 
Smith v. Upton, 18 SW 721, 12 Kyl 
27; Davis v. Hardin, 10 Ky. Op. 674. 
58 a Bape gen v. Mathews, 69 Mo. 
» 


N. H.—Fales v. Currier, 65 N. H. 


N. C.—Acker v. Pridgen, 158 N. C. 
387, 74 SH 885. 

Pa,—Coursey v. Davis, 46 Pa. 25, 
84 AmD 619; Wager v. Wager, 1 Serg. 
& R. 874 

Tex.— Berry v. Spivey, 44 Tex. Civ. 
A. 18) 97 SW 611. 

[a] Defeasible fee.—A deed where- 
by the grantor conveyed land to his 
wife and to such child or children 
as she might have by him at the time 
of her death, or to the descendants of 
any such, conveyed a life estate to 
the wife and a defeasible fee to the 
children, subject to be defeated by 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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dren the children in esse take jointly with her,®* 
or as tenants in common.®® But it has been said 
that a very slight indication of an intention that 
the children shall not take jointly with the mother 
will suffice to give the estate to the mother for life, 
with remainder to her children.®® In determining 
whether the word ‘‘children’’ is employed with the 
intention of giving an estate to them and their par- 
ents jointly, the fact that the words, ‘‘parties of 
the second part’’ are used in the seiatiegsol of the 
grantees instead of the phrase ‘‘party of the sec- 
ond part’’ has been held entitled to a little weight. 
Where the provisions of a deed are such as to ere- 
ate an estate for life in the grantee, who is the 
wife of the grantor, with remainder in fee to the 
children of the marriage, its operation is not 
changed by the-fact that it contains a further pro- 
vision that in ease the grantee remains unmarried 
after the death of her husband; the clildren are 
to have a home in the property.®8 In those jurisdic- 
tions in which it is held that a deed to a person 
and children permits the children to take as joint 
tenants where there is nothing to show a contrary 
intention, it has been held that, where the deed 
is inter partes, that is where the grantor is named 
as party upon one side and the grantee as party 


upon the other and the children are not named as | 


parties, they must, if they take at all, take as re- 
their death prior to their mother’s 
death. McCready v. Morris, 94 SW 
24, 29 KyL 588. 

64. Moore v. Lee, 105 Ala. 435, 17 
S 15; Gill v. Logan, ‘11 B. Mon. (Ky.) 
231; ‘Yarborough v. Whitman, 50 Tex. 
Civ, A. 391, 110 SW 471, 473. | See 
Bullock v. Caldwell, 81 Ky. 566; Nor- 
ton v. Reed, (Tenn. Ch. A.) 42 SW 


688. 

65. Ga—Hammock v. Martin, 147 
Ga. 828, 95 SE 679; Stiles v. Cum- 
mings, 122 Ga. 635, 50 SE 484; Chess- 


Carley Co. v. Purtell, 74 Ga. 467; 


100. 


Land Co., 


DEEDS 


Ky. 423, 80 SW 1185, 26 KyL 276. 
70. D. C—Prall v. Prall, 39 App. 


Ga.—Edwards v. Edwards, 147 Ga. 
12, 92 SE 540; Megahee vy. Hatcher, 
146 Ga. 498, 91 SE 677. 

Ind.—Burns y. Wessner, 
442, 34 NE 10; Nelson v. Davis, 35 
Ind. 474; Sorden y. 
107; Figgins vy. Figgins, 53 ‘Ind. A. 
43, 101 NE 110; Snyder v. Greendale 
48 Ind. A. 178, 91 NE 819. 

Iowa.—Smyth v. Fogle, 150 Iowa 
161, 129 NW 735; Brown vy. Brown, 
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maindermen; hence such a deed is construed as con- 
ferring a life estate upon the parent with remainder 
to the children.*® 

[§ 318] (2) In Grant to One for Life. A deed 
conveying a life estate to a person and providing 
that the property shall upon the termination of such 
estate go to his children will operate as a convey- 
ance of the life estate to the first-named grantee,’° 
with remainder to the children.7! It has, however, 
been decided that a deed to a person of property 
during his life and to children, naming them, their 
heirs and assigns, confers upon the children jointly 
with the first-named grantee a present and immedi- 
ate right of property.’? Where a deed conveys prop- 
erty in trust for the benefit of the grantor’s wife 
and her children, the trust to cease at the death of 
the wife and the property to be divided between 
the children living at the death of the wife, the heirs 
of the child dying before the wife take no interest 
in the remainder.7* 

{[§ 319] (3) Grant of Beneficial Interest to Chil- 
dren. A deed of gift to a wife for the support of 
herself and children vests the fee in the wife and 
children.** 

[§ 320] (4) Rights of After-Born Children. 
Where property is conveyed to a certain person and 
his children, it has been determined that no title 


eal descendants,” and providing that, 
if the conditions are performed, at 
the death of the grantee the title was 
to vest absolutely in “the lineal de- 
scendants of the grantee,” did not 
vest a fee in such grantee under the 
rule in Shelley’s case, since the word 
“children” was a word of purchase, . 
jand not of limitation, and it being 
the grantor’s manifest intent to con- 
Vey only a life estate, such word 
would not be construed as equivalent 
to the word “heirs.” Brown v. 
Brown, 125 Iowa 218, 101 NW 81, 67 


134 Ind. 
Gatewood, 1 Ind. 


Loyless  v. Blackshear, 43 Ga. 327;|125 Iowa 218, 101 NW 81, 67 LRA|LRA 629. 

Davis v. Hunter, 23 Ga. 172. 629. 71. Ga.—EJlwards v. Edwards, 147 
Mass.—Chenery v. Stevens, 97 Kan,—Abbott v. Perkins, 90 Kan.| Ga. 12, 92 SE 540; Stiles v. Cummings, 

Mass. 77. 45, 132 P 1177. 122 Ga. 635, 50 SE 484; Fletcher v. 
Miss.—Brabham v. Day, 75 Miss. Ky.—Barth y. Barth, 64 SW 993,| Horne, 75 Ga. 134. 

923, 23'S 578. 23 KyL 1246; McGinnis v. Banta, 4 Ind.—Jackson v. Jackson, 127 Ind. 
N. C.—Cullens v. Cullens, 161 N.C.|KyL 256. 346, 26 NE 897; Owen v. Cooper, 46 

344, 77 SE 228, LRA1917B 74; Dar- Md.—wWilliams v. Armiger, 129 Md.| Ind. 524; Jordan v. Gatewood, Smith 

den v. Timberlake, 139 NS C, 181, 51/222, 98 A 542; Handy v. McKim, 64/82; Figgins v. Figgins, 53 Ind. A. 


SE 895. 
Pa.—Shirlock v. Shirlock, 5 Pa. 367. 


Tenn.—Livingston vy. Livingston, 
16 Lea 448. : 
See Reeves v. Cook, 71 S. C. 


275, 51 SE 93 (holding that deeds 
conveying land to A “and the heirs 
of her body which she has or and 
have by B.,” her husband, and to A 
and the heirs of her body which 
“she has now or may have by B., 
my son,” convey a fee simple to A 
and her children by B as tenants in 
common). 

{a] If the grant is to a daughter, 
“her heirs and assigns,” and under 
the habendum the daughter and her 
two children, naming them, are “made 
equal as heirs” the daughter and the 
other two will take in common. Huie 
v. McDaniel, 105 Ga. 319, 31 SE 189. 

66. Moore v. Simmons, 2 Head 
(Tenn.) 545; Beecher v. Hicks, 7 Lea 
(Tenn.) 207; Talley v. Ferguson, (W. 
Va.) 62 SH’ 456. 


67. Lawson v. Todd, 129 Ky. 132, 
112 SW 412. 
68. Stiles v. Cummings, 122 Ga. 


635, 50 SE 484 

[a] ts of child deprived of 
home.— ile a child who has been 
wrongfully deprived of a home in 
the premises by the joint act of his 
mother and brothers might be enti- 
tled to claim compensation for the 
wrong done him, or for equitable re- 
lief, he is not entitled to maintain 
ejectment. es 4 v. Cummings, 122 


Ga. 635, 50 SE 48 
69. McFarland a Hatchett, 118 


Md. 560, 4 A ‘125; Hewitt’'s App., 55 
a 509. 
J.—Adams v. Ross, 30 N. J. L 

50 “g2 AmD 237. 

Pa. —Tyler v. Moore, 42 Pa. 374. 

S. C.—Clark v. Neves, 76 S. C. 484, 
486, 57 SE 614, 12 LRANS 298; Jen- 
kins v. Jenkins, 8 S. C. L. 48; Raines 
v. Woodward, 25 S. C. Eq. 399. 

Tex. —Hopkins vy. Hopkins, 103 Tex. 
iain SW 15 [rev (Civ. A.) 114 SW 


Va.—tTrumbo v. Fulk, 103 Va. 73, 
48 SE 525. 

Ont.—Purcell y. Tully, 12 Ont. L. 
5, 7 OntWR 848. 

[a] Dlustrations.—(1) A deed by 
parents to a child for life, and, on 
her death, to her children and their 
descendants who may be alive at 
the time of her death, gives a life 
estate to the child with the remain- 
der in fee to her children and their 
descendants living at her death. Sny- 
der vy. Greendale Land Co., 48 Ind. A. 
178, 91 NE 819. (2) A deed to a per- 
son “and at her death to go to her 
children” vests a life estate with re- 
mainder over, and not a fee, in the 


grantee. Smyth y. Fogle, 150 Iowa 
161,129 NW 735. (3) A deed in 
terms to E for life, with remainder 


to her children by G, gives her only 
a life estate, although reciting that 
G, the purchaser, asked that the deed 
be made to E. Trumbo v. Fulk, 103 
Va. 73, 48 SE 525. (4) A conditional 
conveyance of land to the grantee 
“during her natural life, and at her 
death to her children or to their lin- 


43, 101 NE 110. 

Ky.—Barth v. Barth, 64 SW 993, 23 
KyL 1246; Johnson vy. Robertson, 45 
SW 523, 20 KyL 135. 

Md.—Williams vy. Armiger, 129 Md. 
222, 98 A 542. 

Mass.—Butterfield v. Reed, 160 
Mass. 361, 35 NE 1128. 

N. J.—Adams v. Ross, 30 N. J. L. 
ng 82 AmD 237. 

C.—Clark v. Neves, 76 S. C. 484, 
57 SSE 614, 12 LRANS 298. 

[a] “Inherent” construed.— W here, 
under a trust deed, the remainder is 
given in fee to the children of the 
life tenants, “the children of each to 
inherit and receive the shares of 
their mother,” the word “inherit” in- 
dicates that the children shall take 
by families, and not as individuals. 


Owen v. Cooper, 46 Ind. 524. 
72. Berry v. Hubbard, 30 Ala. 


191. 
Luquire v. Lee, 121 Ga. 624, 49 


73. 
SE 834. 

74, Morris v. Davis, 75 Ga. 169 
(holding also that upon her death 
intestate, her husband surviving her, 
he will inherit an interest in her 
share, which he may convey to an- 


“Where property is conveyed 
to a woman “for the separate use 
and enjoyment of her and her fam- 
ily” it has been decided that the chil- 
dren will be entitled to a share or 
benefit so long as they remain at 
home constituting part of the fam- 
ily. McCall y. McCall, 1 Tenn. Ch. 
504. See Allen v. Westbrook, 16 Lea 
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will pass to after-born children,’ although by stat- 
ute a child in ventre sa mere may take in some 
But where a deed creates an estate 
for life with remainder over to the children, the 
remainder will vest in children already born sub- 
ject to be opened at the birth of each succeeding 
A similar rule applies where the children 
of the grantee are to take on breach of-a condition 
however, the deed shows 
an intention that after-born children shall share 
with those already born, a child born after the de- 
livery of the deed may take under it.7° So where a 


jurisdictions,*® 


child.*? 


by the grantee.** Where, 


(Tenn.) 251; Hix v. Gosling, 1 Lea] 
(Tenn.) 560. 

75. Ala.—Varner 56 
Ala. 260. 

Ga.—Powell v. James, 141 Ga. 793, 
82 SE 232; Beauchamp v. Fitzpatrick, 
133 Ga. 412, 65 SE 884; Plant v. 
Plant, 122 Ga. 763, 766, 50 SE 961} 
(where it is said that “the fact that a} 
conveyance can be drawn so as to 
let in after-born children does not 
alter the rule’ of construction where 


there is no such provision”). 
Ill.—Faloon v. Simshauser, 130 Il. 
Glass, 


649, 22 NE 835. 
71 Ind. 392; 
King v. Rea, 56 Ind. 1. 


Ind.—Glass v. 

N. C.—Cullens y. Cullens, 161_N. C. | 
344, 77 SE 228, LRA1917B 74; Heath 
v. Heath, 114 N. C. 547, 19 SE 155. 

Pa.—Brink v. Michael, 31 Pa. 165. 

S. Ci—Kitchens v. Craig, 17 S. C. 
sae bE 

Tenn.—Beecher v. Hicks, 7 Lea 207. 

Contra Cessna v. Cessna, 4 Bush 
(Ky.) 516. 

[a] Deed construed.—A deed of 
gift to the heirs of a person then 
living recited that the donor had de- 
livered the subject of the gift to the 
heirs, and this recital was held to) 
* show the intention of the donor to re- 
strain the gift to the heirs or chil- 
dren then living, and that children 
born afterward did not take. Kitch- 
BHA Wa. Ona. 1. - se. oka, 0 19, 

[b] A deed in consideration of 
love and affection was held to pass 
no title to after-born children. Stro- 
man y. Rottenbury, 4 S. C. Eq. 268. 

{c] Under a Michigan statute, 
after-born children do not take by a 
deed conveying a life estate to a 
person, to the children of her body, 
to her heirs and executors, and to the 
assigns of herself and her children. 
Downing v. Birney, 117 Mich. 675, 76 
NW _ 125. 

76. Cullens vy. Cullens, 161 N. C. 
344, 77 SE 228, LRA1917B 74; Camp- 
bell v. Everhart, 139 N. C. 503, 52 
SE 201; Heath v. Heath, 114. N. C. 
547, 19 SE 155. 

77. U. S—Hubbird v. Goin, 1387 
Fed. 822, 70 CCA 320. 

D. C.—Prall v. Prall, 39 App. 100. 

Ga.—Milner v. Gay, 145 Ga. 858, 90 
SE 65; Smith v. Frost, 144 Ga. 115, 
86 SE 935; Burney v. Arnold, 134 Ga. 
141, 67 SE 712; Stiles v. Cummings, 
122’ Ga. 635, 50 SE 484; Wilbur v. Mce- 
Nulty, 75 Ga. 458. 

Tll.— Richardson vy. Van Gundy. 271 
Tll. 476, 111 NE 494; Voris v. Sloan, 
68 Ill. 588. 

Ky.—Hall v. Wright, 121 Ky. 16, 87 
SW 1129, 27. KyL 1185; Greer. v. 
Boone, 5 B. Mon, 554. 

Md.—Williams v. Armiger, 129 Md. 
222, 98 A 6542. 


v. Young, 


Mich.—Lariverre v. Rains, 112 
Mich. 276, 70 NW 583. 
Mo.—Waddell v. Waddell, 99 Mo. 


338, 12 SW 349, 17 AmSR 575. 
N. J.—Graham v.:iHoughtalin, 30 


N. J. L. 552: Adams v. Ross, 30 
N. J. L. 505, 82 AmD 237. 
N. Y.—Russ v. Maxwell, 94 App. 


Div. 107,. 87 NYS. 1077; 
Butts, 128 NYS 842. 

N. C.—Roe v. Journegan, 175 N. C. 
261, 95 SE 495; Powell v. Powell, 168 
N. C. 561, 563, 84. SE 860 [quot Cycl. 

Pa.—Hagve v. Hague, 161 Pa. 643, 


Lewis v. 


DEEDS 


[§ 321] a. 
Body. 


[§ 322] e. 


29 A 261, 41 AmSR 900; Coursey v. 
Davis, 46 Pa. 25, 84 AmD 519 [overr 
Shirlock vy. Shirlock, 5 Pa. 367]. 

S. C—Gourdin v. Deas, 27 S. C. 479, 
4 SE 64. But see Smith v. Clink- 
scales, 102 S. C. 227, 85 SE 1064 
(holding that no intention to provide 
for after-born children is indicated 
by a deed in which the grantor limits 
the estate over, on the death of a 
son, to his brothers and sisters, their 
heirs and assigns). 

Tenn.—Beecher v. Hicks, 7 Lea 207. 

Va.—Halsey v. Fulton, 119 Va. 571, 
89 SE 912. See Buford v. North 
Roanoke Land, ete., Co., 90 Va. 418, 
18 SE 914 (holding that, where a 
grantor conveyed land to the legal 
heirs of C and wife, and at the date 
of the deed C and wife had three chil- 
dren, and thereafter a fourth child 
was born, the deed gave a fee in re- 
mainder to an _ undivided third to 
each of the children living at the 
date of the deed, subject to be 
opened for the after-born child). 

fa] Nature of estate.—Such an 
estate is vested in quality, but is 
contingent in quantity and must re- 
main uncertain in this respect until 
the death of the life tenant. Rich- 
ardson v. Van Gundy, 271 Ill. 476, 111 
NE 494. 

78. Scott v. Ratliff, 179 Ky. 267, 
200 SW 462, LRA1918C 805. 

79. Stiles v. Cummings, 122 Ga. 
635, 50 SE 484; Pierce v. Brooks, 52 
Ga. 425; Reeves v. Cook, 71 S. C. 275, 
51 SE 93; Mellichamp v. Mellichamp, 
28.8. .C. 125, 5 SE.333; Blackburn v. 
Blackburn, 109 Tenn. 674, 73 SW 109, 
110; Beecher v. Hicks, 7 Lea (Tenn.) 
207. But see Hall v. Thomas, 34 8. C, 
L. 101 (where an express reference to 
after-born children was disregarded). 

[a] “The general rule undoubted- 
Iy is that where children are desig- 
nated by name or otherwise definitely 
described as individuals, with no 
superadded words to show a contrary 
intention, they take, not as a class, 
but as individuals. ... Mere desig- 
nation by name does not, however, 
in all cases show that the persons 
were dealt with as individuals, and 
not as a class. ... Where persons 
are designated by ‘name, and lan- 
guage is also used which  indi- 
eates that the maker of the instru- 
ment had them in mind not as indi- 
viduals but as members of a class, it 
must be determined which idea was 
uppermost or controlling in his 
mind.” Stiles v. Cummings, 122 Ga. 
635, 636, 50 SE 484. 

80. Southern R. Co.’ v. Hays, 150 
Ala. 212, 438 S 487. 

81. U. S.—Hickson v. 
248 Fed. 319. 

Ind.—Mcllhinny v. MclIlhinny, 137 
Ind. 411, 37 NE 147, 45 AmSR 186, 24 
LRA 489 [mod King v. Rea, 56 Ind. 


Davenport, 


1, and overr Pletcher v. Fletcher, 8$ 
Ind, 418]. 
47 Ma. 


Md.—Thomas v. Higgins, 


39 
N. J.—Price v. GIpe ons 18 N. J. Eq. 
168 [aff 17 N. J. Ea. 475]. 
Tex.—Hancock v. Butler, 21 Tex. 


804, 

Contra Arledge v. Arledge, 86 S. C, 
237, 68 SE 549; Williams v. Gause, 
83 S. C. 265, 267, 65 SH 241 (where 
the court said: “In Williams v. Kib- 
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deed is to the grantee and her two children naming 
them ‘‘and any succeeding heirs of her body,’’ it 
has been held that after-born children take as ten- 
ants in common with the grantees named.‘° 


Limitation to Issue of Grantee's 


The word ‘‘issue’’ 
narily to be construed as a word of purchase and not 
of limitation, although it may be construed as a 

| word of limitation,®? but it has been held that, in 
order that it may receive such construction, it must 
clearly appear to have been so used.S$ 


as used in a deed is ordi- 


Conveyance to Grantee and His 


lev, 10 S. C. 414, 426, the Court uses 
this language: ‘The difference be- 
tween the present case and that 
of McCorkle v. Black, 28 S., 
Eq. 407, is to the extent that the 
word “children” differs in its techni- 
cal sense from the word “issue.” The 
former is primarily a word of pur- 
chase and not of limitation, while 
the latter “issue” is nomen collee- 
tivum—“not less extensive in its im- 
port than heirs of the body; it em- 
braces the whole line of lineal de- 
scendants.” 2 Jar., 331.’ The case of 
McIntyre v. McIntyre, 16 S. C. 290, 
shows that ‘issue’ is a word of 
limitation, unless it is so qualified 
by additional words as to evince an 
intention that it is not to be taken 
as descrptive of an indefinite line of 
descent, but is used to indicate a new 
stock of inheritance. In case of Hol- 
man v. Wesner, 67 S. C. 307, 45 SE 
206, the rule is thus stated: ‘The 
words “issues of the body,” like 
“heirs of the body,” mean all lineal 
descendants to the remotest poster- 
ity, and are words of inheritance and 
not of purchase, unless the instru- 
ment shows they were used in a re- 
stricted sense, as to indicate “chil- 
dren.” ’ See, also, Duckett v. But- 
ler, 67 S. G. 180, 45 SE 187”). 

“The word ‘issue’ is susceptible of 
three méanings: (1) It may describe 
a class of persons who are to take 
as joint tenants with the parties 
named. (2) It may be descriptive of 
a class who are to take at a definite 
and fixed time as purchasers. (3) 
It may denote an indefinite succes- 
sion of lineal descendants who are to 
take by inheritance, whenever this 
word is used, either in a deed or will, 
it must be used in one of these 
senses.” Porter v. Lancaster, 91S. ¢ 
300, 303, 74 SE 874 


{a] Word “issue” is synonymous 
with “descendants.” — Weehawken 
Ferry Co. v. Sisson, 17 N. J. Hq. 


475 [Laff 13 N. J. Bq. 168]. 

(b] The children take a vested re- 
mainder in fee simple. Tindall v. 
Tindall, 167 Mo. 218, 66 SW 1092. 

[ce] A life estate is given to a per- 
son under a deed: (1) To him and 
to his lawful issue. Ford v. Johnson, 
41 Oh. St. 366. (2) To him for sup- 
port during his natural life and then 
to his issue. Markley v. Singletary, 
32. S. C. Eq. 393. 


82. Porter v. Lancaster, 91 S, CG. 
300, 74 SE 874. 
fal Thus, a deed to the grantor’s 


wife “and the issue of her body” by 
him begotten, to hold unto her “and 
the issue of her body ... their heirs 
and assigns forever,” conveyed a title 
in fee. Porter v. Lancaster, 91 8S. Cc. 
300, 74 SE 874. 

{b] Intention of him who employs 
the word “issue” prevails, Ware vy. 
Richardson, 3 Md. 505, 56 AmD 762. 

(c] An estate tail was held to be 
given to a husband by a deed to him 
and his wife of land during their 
lives; then to the issue of the hus- 
band, their heirs and assigns, and 
in default of issue by the hus- 
band, then to his right héirs, their 
heirs and assigns forever. Baugh- 
man v. Baughman, 2 Yeates (Pa.) 
410. 

. Hopkins v. Hopkins, 108 Tex, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘*Representatives.’’ 


in this sense.®* 


[§ 323] f. 


him.®* 


15, 122 SW 15 [rev (Civ. A.) 114 SW 
673]. 


84. Warnecke v. Lembca, 71 Ill. 
91, 12 AmR 85; Ewing v. Carson, 130 
Ind. 597, 29 NE 1061; Ewing v. Jones, 
130 Ind. 247, 29 NE 1057, 15 LRA 75; 
Ewing v. Shannahan, 113 Mo. 188, 
20 SW 1065; Ringwalt v. Ringwalt, 4 
Pennyp. (Pa.) 276; Hollinger’ v. 
Stoner, 19 LancLRev (Pa.) 89. But 
see McLaurin v. Fairly, 59 N. C. 375; 
Hooks v. Lee, 42 N. C. 83. 
ie: Robinson v. Le Grand, 65 Ala. 
86. Hopkins v. Hopkins, 103 Tex. 
peas SW 15 [rev (Civ. A.) 114 SW 

87. Ala.—Long v. McDougald, 23 
Ala. 413. 

Conn.—Treadwell Bulkley, 4 
Day 395, 4 AmD 225. 

Ind.—Lyles v. Lescher, 108 Ind. 
382, 9 NE 365. 

Kan.—Kline vy. Cowan, 84 Kan. 772, 

777, 115 P 587 [cit Cyc]. 
Ky.—Stamper vy. Armstrong, 15 SW 
513, 12 KyL 810. 

N. J.—Moglia v. Moglia, 73 N. J. 
Eq. 445, 68 A 411. 

N. C.—Whitehead v. Weaver, 153 
N. C. 88, 68 SE 1059; Pickett v. Gar- 
rard, 131 N. C. 195, 42 SE 579. 

Va.—Smith y. Alderson, 116 Va. 
986, 83 SE 373; Jarrett v. Johnson, 11 
Gratt. (52 Va.) 327. 

Compare Adamson y. Adamson, 7 
Ont. A. 592 [app dism 12 Can, S. C 
563] (where two several lots were 
conveyed by a deed in trust to C and 
A respectively to the use of G and 
A, their heirs and assigns, as joint 
tenants and not as tenants in com- 
mon, and it was held that under the 
provisions of the deed the grantees 


Vv. 


took the respective lots in sever- 
alty). : 
{a] Wlustration.—Under a deed to 


a husband and wife and two chil- 
dren, not expressing their respective 
interests, where the consideration for 
such deed was paid substantially by 
the four grantees, the land having 
been acquired to carry on a business 
in which they were partners, it ap- 
pearing that the purchase was in- 
tended to be for the equal and com- 
mon benefit of all, and they without 
any division of partnership profits 
having continued to appropriate the 
partnership funds to the payment of 
a mortgage on the land given by all 
jointly, the husband and wife on par- 
tition are entitled to one half of the 
proceeds of the land, and each child 
to one fourth thereof. Moglia_ v. 
FOE E 73 N. J. Eq. 445, 68 A 411. 
U. S.—Lee v. Wrysong, 128 Fed. 
833." 63 CCA 483, 
Cal.—Rich v. Smith, 26 Cal. A. 
775, 783, 148 P 545 [cit Cyc]. 


Ind.—Fountain County Coal, etce., 


7 7 


Although the term ‘‘legal rep- 
resentatives’’ in its commonly accepted sense means 
administrator or executor, yet it may be construed 
as meaning heirs, descendants, or next of kin, where 
it is apparent from the instrument that it was used 


Reference to Statutes of Descent. 
Where a deed of gift to a person contains a clause 
that, should the grantee die without wife or child 
surviving him, then the land shall pass according’ to 
the statutes of descent and distribution in force, it 
has been determined that his surviving brothers and 
sisters will in such a ease take by purchase under 
the deed and not by descent or inheritance from 
Where a deed is to a person and his heirs, 
but subsequent clauses provide that the first taker 
shall have merely a life estate, with a remainder 
in fee to his children and reversion to the grantor, 
if living, in case of his death without issue, and 
a further provision that in certain’ defined cireum- 
stances the estate is to go according to the law of 
descent and distribution, cannot be interpreted to 
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common.®8 


Co. v. Beckleheimer, 102 Ind. 76, 1 
NE 202, 52 AmR 645. 

Nebr.—Maxwell a 38 
Nebr. 671, 57 NW 3 

N. J.—Moglia Vv. SMoglia, 13 N. J. 
Hq. 445, 68 A 411. 

Pa.—Johnson v. Hart, 6 Watts & 
S. 319, 40 AmD 565; Galbraith v. Gal- 
braith, 3 Serg. & R. 392; Duncan v. 
Forrer, 6 Binn. 193. 

S. C.—Porter v. Lancaster, 91 S. C. 
800, 74 SE 374. 


Higgins, 


gay UPreston v. Robinson, 24 Vt. 
See Dallagher v. Dallagher, 171 
Mass. 508, 50 NE 10438 (hold- 
ing that a clause in a_-— deed 
conveying a lot with a double 


cottage to three persons, to the effect 
that “it is understood that [one] is 
to have No. 70, and [the other two] 
No. 72, in said cottage,’ will not 
change the character of the grantees 
from tenants in common to tenants 
in severalty). 

Contra Seitz v. Seitz, 11 App. 
(D. C.) 358 (holding that the effect 
of the granting clause of the deed 
“unto... said parties of the third 
part, their heirs and assigns” was not 
overcome by a habendum providing 
that the grantees should hold the 
property granted “to their sole use, 
benefit and behoof forever’). 

[a] Tustrations.—(1) A deed to 
one and to another and his wife cre- 
ates a tenancy in common and vests 
one moiety in the first named and the 
other moiety in the husband and wife. 
Johnson vy. Hart, 6 Watts & S. (Pa.) 
319, 40 AmD 565, (2) A deed to the 
grantor’s wife “and the issue of her 
body” by him begotten gave the wife 
and their issue then living title as 
tenants in common, Porter v. Lan- 
caster, 91 S. C. 300, 74 SE 374. 


s9. Ark.—Lester v. Kirtley, 83 
Ark. 554, 104 SW 2138. 
Ill.—Cover v. James, 217 Tll. 309, 


75 NE 490. 

Ind.—Case v. Owen, 139 Ind. 22, 38 
NE 395, 47 AmSR 253. 

Iowa.—Gilmore v. Jenkins, 129 
Towa 686, 106 NW 1938, 6 AnnCas 1008. 

Md.—Craftv. Wilcox, 4 Gill 
504. 

Mass.—Leonard v. Southworth, 164 
Mass. 52, 41 NE 126. 

Miss.—Doran v. Beale, 106 Miss. 
305, 63 S 647; Hawkins v., Hawkins, 
72 Miss. 749, 18 S 479. 

N. J.—Coudert v. Harl, 45 N. J. Eq. 
654, 18 A 220. 

N. Y.—Bambauer v. sone Bee 176 
App. Div, 562, 168 NYS 186. 

N. C.—Blair v. Osborne, 84 N. C. 
417. 

Vt.—Lamb v. Clark, 29 Vt. 273. 


Wis.—Bennett v. Child, 19 Wis. 
362, 88 AmD 692. 
Ont.—Adamson vy. Adamson, 17 


mean that it is to go to the heirs 

[§ 324]  g. Deed to Several Grantees—(1) In 
Where a deed: is executed to two or more 
grantees without designating the proportions in 
which they will take, the law presumes them equally 
interested and they will hold in equal. shares.$? 
Such a deed is construed as creating a tenaney in 
And it has been provided by statute in 
some states that sueh a construction shall be given, 
unless a contrary intention is expressed.’® 
such‘a statute it is not necessary expressly to stipu- 
late that the estate shall not be a tenaney in eom- 
mon;°° it has been held sufficient to state that the 
estate is given to the grantees ‘‘jointly,’? 9! or other- 
wise to express the intent of the parties in such a 
manner as to leave no room for doubt. 
has been held that such a statute does not apply to 
an estate granted to a husband and wite.®’ 
fact that a conveyance is in itself a severance of a 
joint tenaney, it has been held, will not under com- 
mon-law rules cause it to be regarded as creating 
a tenancy in common and not a joint tenaney.®°* Nor 
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of the life tenant.®® 


Under 


Further it 


The 


Ont. 407; Re Fingerhut, 2 OntWN 
372, 17 OntWR 730. 

[al An estate in joint tenancy is 
held to be created: (1) By a deed 
to A, B, and C, “doing business as A., 
B. & Co., their heirs and assigns.” 
Lauffer v. Cavett, 87 Pa. 479. (2) 
By a deed to two persons of certain 
described premises, providing that on 
the death of either of them “the oth- 
er to have the whole property with- 
out litigation.” Cover v, James, 217 
Ill, 809, 75 NE 490. (3) By a deed 
by tenants in common of land, direect- 
ly to one of the tenants and a third 
person as joint tenants. Colson y. 
Baker, 42 Mise. 407, 87 NYS 288, (4) 
By a ane of land in fee to two per- 
sons “jointly, to be equally divided 
between them.” Burghardt v. Tur- 
ner, 12 Pick. (Mass.) 534. See Rick- 
ard v. Rickard, 13 Pick. (Mass.) 251. 

[b] No intention to create a joint 
tenancy, is shown by a deed .to the 
grantor’s sons, “to have and to hold 
the same against all claim or claims 
whatever and singular, the title, in- 
terest, and claim in and unto” such 
roth Nicholson vy. Caress, 45 Ind. 

90. Cover v. James, 217 Ill. 309, 75 
NE 490; Fladung v. Rose, 58 Md. 13 
(holding that a joint tenancy may 
be created by a deed to two or more 
persons by express words to that 
effect); Coudert v. Earl, 45 N. J. Eq, 
654, 18 A 220. 

Case v. Owen, 139 Ind. 22, 88 
5, 47 AmSR 253; Brown y, Paul, 

. 819, 164 P.288 [reh den, 101 
Kan. 87, 164 P 290]. 

92. Wood v. Logue, 167 Towa 436, 
149 NW 613, AnnCas1917B 116. 

93. Craft v. Wilcox, 4 Gill (Md.) 
504; Pierce v. Chace, 108 Mass. 254; 
Varnum v. Abbot, 12 Mass. 474, 
AmD 87; Fox vy. Fletcher, 8 Mass. 
274; Shaw v. Hearsey, 6 Mass. 621; 
Dutch v. Manning, 2 Dane Abr. 
(Mass.) 230; Hardenbergh v. Harden- 
bergh, 10 N. J. L. 42, 18 AmD 871; 
Bennett v. Child, 19 Wis. 862, 88 AmD 
692, Gen. St. c 89 § 14. But see Per- 
rin v. Harrington, 146 App. Div. 292, 
130 NYS 944 (holding that, the only 
feature in common of a tenancy by 
the entirety and a joint tenancy be- 
ing the right of survivorship, a deed 
to two described as “husband and 
wife as tenants of the entireties,” 
when they were not married, so that 
tenancy by the entirety could not ex- 
ist, created a tenancy in common un- 


der Real Property L. [Consol. L. 
(1909) e¢ 50] 66, declaring that a 
deed to two persons in their own 


right creates a tenancy in common 
unless expressly declared to be in 
joint tenancy). 

oes Seitz v. Seitz, 11 App. (D. CG.) 
Oo. 
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will a recital that the purchase money hag been con- 
tributed by all of the grantees indicate an intention 
to create a tenancy in common.®® <A deed to a per- 
son and the heirs of her body conveying land to 
them, their heirs and assigns, is construed as cre- 
ating a joint estate in the grantee and her children, 
where the creation of an estate tail is forbidden by 
statute.** 

[§ 325] (2) Estate to Survivor. A deed of land 
to two persons may operate as a deed of an estate 
for life with remainder in fee to the survivor.%" 
Such an estate is created by a deed providing that 
the property shall absolutely vest in the survivor ;°* 
by a deed to a man and his wife and ‘‘the survivor 
of them, in her or his own right;’’® by a deed 
by a person to his wife, survivor to himself;! or by 
a deed to two persons and to the survivor of them, 
his heirs and assigns.? In a deed clearly showing an 
intent to create a joint tenancy, and by the last 
clause providing that the one of the tenants last 
dying is to be the absolute owner of the property, 
the use of the word ‘‘inherit,’’ with reference to ac- 
quirement by the survivor of the title of one dying, 
will be considered merely an inaccurate application 
of it to acquirement of title by survivorship? <A 
deed to two grantees to hold during their joint lives 
and the life of the survivor and at the death 


95. Seitz v. Seitz, 11 App. (D. C.) | Ha. 541. 
8. 3. 
96. Combs v. Eversole, 64 SW 524,| 41 SE 898. 


DEEDS 


[$§324-327 


of the survivor to their joint issue in fee simple 
gives an estate to the grantees for their joint lives 
and the life of the survivor, and the estate vests in 
the joint issue of the grantees in fee simple as pur- 
chasers,t Where by statute the interests of de- 
ceased joint tenants do not go to the survivor, but 
are distributable among his or her heirs, and a life 
interest. only is conveyed to them, on the death of 
one of the grantees the joint tenancy is severed to 
the extent of his interest, which reverts to the 
grantor.® 

{§ 326] h. Repugnant or Conflicting Terms 
Designating Parties. All the language of a grant 
should be considered and effect given to it unless so 
repugnant or meaningless that it cannot be done, in 
which ease the repugnant or meaningless portion 
may be rejected.” So the habendum cannot, stand 
with the premises where so repugnant thereto as to 
be irreconcilable. The habendum may, however, be 
construed as explaining, qualifying, or limiting that 
which is stated in general terms in the premises.” 
A remainder may be created in a grantee who is first 
mentioned in the habendum clause.!° 

[§ 327] 4. Repugnant and Conflicting Parts 
Designating Estate Created—a. In General. In de- 
termining the estate created by a deed, the court 
will, under the modern rules of construction now 


“Though the grantee should first be 


S. C.—Sease v. Sease, 64 S, C, 216,| named in the habendum, the grant to 


him will yet be good, provided there 


23 KyL 922. 

97. Cover v. James, 217 Ill. 309, 
75 NE 490; Finch v. Haynes, 144 
Mich. 352, 107 NW 910, 115 AmSR 
er And see cases infra notes 

{a] Where limitations of the 
wife’s estate in a deed to a husband 
and wife (1) are all dependent on 
the wife surviving the husband, and 
he survives her, the next of kin of 
the wife cannot come in under the 
deed. McBride v. Williams, 57 N.C. 
268. (2) Where, however, property is 
conveyed to a man and his wife, their 
heirs and assigns, in consideration of 
a sum paid by them in her right to 
have and to hold to them in her right, 
her heirs and assigns to their use 
and behoof forever, and the wife dies 
leaving her husband and a son sur- 
viving it is decided that the hus- 
band takes a life estate and the fee 
vests in the son. Breed v. Osborne, 
113 Mass. 318. Compare Ambler’s 
Est., 12 Montg. Co, (Pa.) 117; Men- 
denhall vy. Mower, 16 S. C. 303. And 
see Hardenbergh v. Hardenbergh, 10 
N. J. L. 42, 18 AmD 371 (where it is 
decided that a deed to a husband and 
wife and to his heirs and assigns 
vests a life estate in the wife and a 
fee simple in the husband). 


98 Bartholomew v. Muzzy, 61 
con 387, 28 A 604, 29 AmSR 


99. Mittel v. Karl, 133 Ill. 65, 24 
NE 553, 8 LRA 655. j 

1. McKee v. Marshall, 5 SW 415, 
9 KyL 461. 

2. Ewing v. Savary, 3 Bibb (Ky.) 
235; Schulz v. Brohl, 116 Mich. 603, 
74 NW 1012. See Lewis v. Baldwin, 
11 Oh. 352, 

3. Wood vy. Logue, 167 Iowa 436, 
149 NW 613, AnnCas1917B 116. 

4. Stephenson v. Hagain, 15 B. 
Mon. (Ky.) 282. See Price v. Price, 
5 Ala. 578. 

re Varn v. Varn, 32 8. C, 77,10 SE 


6. Repugnancy getlerally see su- 
pra §§ 224-228. 

7. U. 8—Walker v. Colby Wring- 
er Co., 14 Fed. 517. 

Ill.—Cooper v. Cooper, 76 Ill. 57 
(rejecting the words “heirs of the 
body of the wife”). 

N. J.—Zabriskie v. Wood, 23 N. J. 


Va.—Blair v. Muse, 88 Va. 238, 2 
SE 31 (holding a clause giving the 
power to convey to one void as be- 
ing repugnant to a fee conveyed to 
the other grantees). 

{a] Ilustrations—(1) A _ limita- 
tion to heirs general following a limi- 
tation to issue of the body will not 
prevent the word ‘issue’ from op- 
erating to raise an estate tail. Za- 
briskie v. Wood, 23 N. J. Eq. 541. 
(2) Where it is the manifest inten- 
tion to convey the land to one in his 
representative capacity as guardian, 
the use of the word “heirs” instead 
of “successors” in the printed part of 
the deed should not control or qualify 
the other parts of the instrument. 
Walker v. Colby Wringer Co., 14 Wed. 
517. (8) Words “her heirs’ in the 
habendum may be construed to mean 
“their heirs,” where the clause 
grants the realty to one and her chil- 
dren “her heirs’ and assigns, thus 
making the first-named grantee and 
her children tenants in. common. 
Pre age v. Sease, 64 S. C, 216, 41 SH 


8. Moore v. Waco, 85 Tex. 206, 20 
SW 61 (construing a deed conveying 
by its granting clause property to 
children in trust for the sole benefit 
of their mother, with the habendum, 
“in trust for her and themselves,” 
meaning children named as trustees, 
as giving the mother a fee-simple 
estate). 

{a] Omission of word “heirs” in 
the habendum will not prevent the 
grantee from taking an estate in fee, 
where such an estate is given in the 
premises. Breitenbach v. Dungan, 5 
PaLJR 236. 

[b] The clauses are not irrecon- 
cilably repugnant where the convey- 
ance is to a person “and his children 
after him” with the habendum to 
such person “and his heirs forever.” 
Martin v. Jones, 62 Oh. St. 519, 57 
NE 238. 

[c] Naming new grantee in ha- 
bendum.—Where by the premises a 
fee simple is conveyed to a named 
grantee, and in the habendum the 
fee is conveyed to a different grantee, 
the conveyance in the premises takes 
effect and the habendum is_ void. 
Hafner v. Irwin, 20 N, ©, 438, 434, 
34 AmD 390 (where Daniel, J., said: 


was not another grantee named in 
the premises... or if there were, 
provided the estate given by the ha- 
bendum to the new grantee was not 
immediate, but by way of remain- 
der’); Berry v. Billings, 44 Me. 416, 
69 AmD 107; Irwin v. Longworth, 20 
Oh, 581; Adams v. Dunklee, 19 Vt. 
3882 (where in the case of a grant to 
A for his oWn life and the life of B, 
habendum to A and B “for and dur- 
ing their and each of their natural 
life,” it was held that the premises 
and the habendum were repugnant 
and the habendum void, so that A 
took a life estate for the life of B, 
and B took nothing either as grantee 
or in remainder); Brooks vy, Brooks, 
Cro, Jac. 484, 79 Reprint 870; Spyve 
v. Topham, 8 East 115, 102 Reprint 
541; Windsmore y, Hubbart, Hob, 3138, 
80 Reprint 456. But compare Me- 
Leod.v. Tarrant, 39 8. C, 271, 17 SH 
778, 20 LRA 846 (where a grant to 
A, habendum to A and B, “their heirs 
and assigns forever” was held to vest 
a fee in A and B; and Melver, C. J., 
dissented in a learned and elaborate 


opinion), 

9. Carson vy. McCaslin, 60 Ind, 
384; Jackson v, Ireland, 8 ‘Wend, 
(N, Y.) 99; Blair v, Osborne, 84 N, C, 
417, See Wilson y. Terry, 180 Mich, 
73, 89 NW 666, 

10. Husted v. Rollins, 156 Towa 
546, 1837 NW 462, 42 LRANS 878; 
Acker v,. Pridgen, 158 N, GC, 887, 74 
SH 335; Condor v. Secrest, 149 N, C. 
201, 62 SH 921. 

[a] Where additional grantees are 
introduce in the habendum, they 
take an estate by remainder, Thus, 
in the case of a grant in the prem- 
ises to a mother, habendum to her 
and her children, the mother takes 
a life estate and the children a re- 
mainder, Blair v, Osborne, 84 N, C, 
417 (where Ashe, J,, quoted from 
Sheppard Touchstone p 151, to the 
effect that a person who is not named 
in the premises may nevertheless 
take an estate in remainder by Iimi- 
tation in the habendum, and from 
Weastmerlands’ Case, 8 Leon, 69, 60, 
74 Reprint 539, where it is said that 
the habendum shall never introduce 
a person who is a atranger to the 
premises to take as grantee, but he 
may take by way of remainder), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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generally adopted, consider the deed as a whole,' 
without regard to its formal division into parts,'? 
the position of its different eclauses,!? or the tech- 
nical accuracy of the language employed,“ the pur- 
pose sought being to effectuate the intention of the 
grantor, as gathered from the entire instrument, 
where it is not contrary to established principles 
of law;'® and the same rule applies to a series of 
deeds relating to the same continuous transaction.1® 
Repugnant words must also yield to the purpose of 
the grant when the latter is clearly ascertainable 
from the premises of the deed, although such words 
stand first in the grant-'7 But when it is impossible 
to ascertain the intention of the grantor in view of 
the entire context, on account of repugnant and ir- 


reconcilable clauses, then the first 
11. Ind.—Richards. v. Richards, 

60 Ind. A. 34, 110 NE 103. 
Ky.—Land y. Land, 172 Ky. 145, 


189 SW 1. 
§ Mo.—Tennison vy. Walker, 190 SW 


N, C.-—Beacom v. Amos, 161 N. C. 
357, 77 SE 407, 
ji ener ape EUs v. Sowder, 114 SW 
Vt.—Johnson vy. Barden, 86 Vt. 19, 
88 A 721, AnnCas1915A 1248. 
Va.—Temple v. Wright, 94 Va, 338, 
26 SE 844. 
12. lowa,—Husted v. Rollins, 156 
tone 546, 187 NW 462, 42 LRANS 


Kan.—Vawter v. Newman, 74 Kan, 
290, 86 P 135. 

Ky.—Land vy. Land, 172 Ky. 145, 
189 SW 1; Heingley v. Harris, 1 KyL 
55, 10 Ky. Op. 612. 

. C—Beacom v. Amos, 161 N. C. 
357, 77 SH 407. 

Tenn.—Teague  v. 121 
Tenn. 182, 114 SW 484. 

Vt.—Johnson v. Barden, 86 Vt. 19, 
838 A 721, AnnCas1915A 1243. 

“The intention of the grantor may 
be expressed in the habendum clause, 
or anywhere else in the instrument, 
and when it may be ascertained from 
the instrument it should be given ef- 
fect, without regard to technical rules 
of construction.” Berry v. Spivey, 44 
Tex, Ciy. A. 18, 20, 97 SW 511. 

13. Bray v. McGinty, 94 Ga. 192, 
21 SH 284; Hardy y. Clarkson, 87 Mo. 
171; Beacom v. Amos, 161 N. C. 357, 
77 SH 407; Midgett v. Meekins, 160 
N. C, 42, 76 SH 728. 

“The intention of the grantor, as 
gathered from the four corners of 
the instrument, is now the pole star 
of construction. That intention may 
be expressed anywhere in the instru- 
ment, and in any words, the simpler 
and plainer the better, that will im- 
part it, and the court will enforce 
it no matter in what part of the in- 
strument it is found.” Utter v. Sid- 
man, 170 Mo, 284, 294, 70 SW 702, 705. 

[a] Illustrations. — (1) Where 
words in a deed, which if taken alone 
would convey a fee, are followed by 
words showing an intention to cre- 
ate a life estate, a construction in 
accordance with that intention may 
be given, where it is provided by 
statute that the first of two repug- 
nant clauses shall prevail, but that 
the intention shall if possible be as- 
certained. Bray v. McGinty, 94 Ga. 
192, 21 SE 284. See also Thurmond 
vy. Thurmond, 88 Ga. 182, 14 SHE 198. 
(2) Although from the premises of 
deed and the application of technical 
rules of construction, the instrument 
may be construed as creating a vest- 
ed remainder in the grantor’s chil- 
dren, yet if a contrary intention 
clearly appears from a consideration 
of the deed as a whole, including a 
power of disposition, which is incon- 
sistent with the existence of such 
remainder, it has been determined 
that a construction in _ accordance 
with such intention should be given. 
Hardy v. Clarkson, 87 Mo. 171. And 
see Stockbridge v. Stockbridge, 99 


Sowder, 


~ 
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vail.18 
[§ 328] 


will prevail.” 
[§ 329]. ¢. 


clause will pre- 


Mass. 244, 

14. Beacom y. Amos, 161 N. C. 
357, 77 SE 407. 

15. Kan.—Kendall v. Parsons, 81 
Kan. 192, 105 P, 25. 

Ky.—Carr v. Field, 80 SW 448, 25 
KyL 2206. 

N. C.—Beacom v. Amos, 161 N. C. 
357, 77 SE 407; Midgett v. Meekins, 
160 N. C, 42, 75 SH 728; Hason_v. 
Eason, 159 N. C. 539, 541, 75 SE 797 
[eit Cyc]. 

Tenn.—Teague v. Sowder, 121 Tenn. 
132, 114 SW 484. 

Vt.—Johnson v. Barden, 86 Vt. 19, 
83 A 721, AnnCas1915A. 1243. 

“We can see no reason why the 
manifest intention of the grantor 
should be so carefully regarded in 
determining what property his deed 
covers and so entirely disregarded in 
determining what estate in that 
property the grantee shall take.” 
Triplett v. Williams, 149 N, C. 394, 
397, 63 SE 79, 24 LRANS 514. 

[a] Tlustration—A deed from a 
husband to his wife and her heirs, 
to have and to hold as long as she 
should live and remain a widow after 
his death, with provision that at her 
death or remarriage the land should 
go to their children, and that, on her 
dying before him, the property should 
revert to him, gives him an estate 
in fee, and not a mere life estate, on 
her predecease, there being no irrec- 
oncilable conflict in the _ different 


clauses. Midgett v. Méekins, 160 
N. C. 42, 75 SE. 728. 

16. Beacom v. Amos, 161 N. C. 
357, 77 SE 407. 

17. Head v. Hunnicutt, 172 Ala. 


48, 55 S 161; Goldsmith v. Goldsmith, 
46 W. Va. 426, 33 SE 266. 

18. Teague v. Sowder, 121 Tenn. 
132, 114 SW 484. 

19. Dickson v. Van_Hoose, 157 
Ala. 459, 47 S 718, 19 LRANS 719; 
Webb v. Webb, 29 Ala. 588. 

[a] “The reason underlying the 
rule that introductory statements 
and recitals must yield to the grant- 
ing clause is that they are non- 
essential to the validity of the deed, 
while the granting clause is its very 
essence.” Dickson v. Van Hoose, 157 
Ala, 459, 467, 47 S 718, 19 LRANS 719. 

20. Ark.—Georgia State Sav. As- 
soc. v. Dearing, 128 Ark. 149, 193 SW 


512, 

Jl1.— Duffield v. Duffield, 268 Ill. 29, 
108 NE 673, AnnCasl1916D_ 859; 
Holmes yv. Nelson, 148 Ill. A. 554, 

Ind.—Edwards v. Beall, 75 Ind. 401. 

Iowa.—Yeager v. Farnsworth, 163 
Iowa 537, 145 NW 87. 

Md.—Winter v. Gorsuch, 51 Md. 


180. 

N. C.—Triplett v. Williams, 149 
N. C. 394, 63 SE 79, 24 LRANS 514. 

Pa.—Tyler v. Moore, 42 Pa. 374; 
Wager v. Wager, 1 Serg. & R. 374. 

Va.—Pack vy. Whitaker, 110 Va. 122, 
65 SE 496. 

Eng.—Pilsworth v. Pyet, T. Jones 
4, 84 Reprint 1118. 

[a] Components of rule—(1) The 
habendum limits the certainty of the 
estate (Berry v. Billings, 44 Me. 416, 
69 AmD 107; Jamaica Pond Aqueduct 


Grant and Habendum. 
of the habendum at common law was to limit, re- 
strain, lessen, enlarge, explain, vary, or qualify, 
but not totally contradict or be repugnant to the 
estate granted in the premises;”° and if the haben- 
dum is repugnant to the grant the former will be 
controlled by the manifest intent and terms of the 
latter, where the purpose thereof can be clearly 
ascertained from the premises, and the premises 
contain proper words of limitation.?? 
quently been stated generally that the granting 
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b. Prefatory Wordsand Grant. Where 
there is a conflict between the prefatory words and 
the granting clause of a deed, the granting clause 


The office 


It has fre- 


Corp.. v. Chandler, 9 Allen (Mass.) 
159), (2) restrains, limits, or enlarges 
the estate in the granting clause 
(Barnett v. Barnett, 104 Cal. 298, 
37 P 1049), (3) or it may enlarge or 
diminish the grant when so worded 
as to show a clear intention so to do 
(Corbin v. Healy, 20 Pick. (Mass.) 
514; Sumner v. Williams, 8 Mass. 
162, 5 AmD 83; Wolverton v. Haupt, 
3 Walk. (Pa.) 46); (4) or operate asa 
limitation, although the. granting 
clause is not made subject thereto 
(Chicago Lumbering Co. vy. Powell, 
120 Mich. 51, 78 NW 1022), (5) or 
limit and confine the words of the 
grant, to ascertain the commence- 
ment and duration of the estate 
(Mitchell y. Wilson, 17 F. Cas. No. 
9,672, 5 Cranch C. C. 242), (6) or 
enlarge, qualify, expound, or vary 
the estate (Moss y. Sheldon, 3 Watts 
& S. (Pa.) 160; Lehigh Coal, etc., Co. 
v. Gluck, 5 Pa. Co. 662; Haupt v. 
Wolverton, 2 Chest. Co. (Pa.) 398), 
(7) may explain, limit, or qualify 
the premises, but may not contradict 
(Halifax Cong. Soc. v. Stark, 34 Vt. 
243), (8) may often qualify the prem- 
ises but may not contradict the es- 
tate granted (Edwards v. Beall, 75 
Ind. 401), (9) and any limitation in 
such habendum, designed to abridge 
or lessen the estate in favor of a 
party not named in the premises, will 
be treated as repugnant and inopera- 
tive (Adams v. Dunklee, 19 Vt. 382). 

{b] If the granting clause men- 
tions no estate, the habendum then 
becomes efficient to declare the in- 
tention, and will rebut any implica- 
tion which would otherwise arise 
through the omission in this respect 
in the granting clause. Riggin v. 
Love, 72 Ill. 553. 

{e] MTlustrations.—(1) Where the 
premises were conveyed to A and 
wife, “and to the children and heirs 
of” the wife, “and the heirs and as- 
signs of such children;” habendum to 
A and wife, and “to the children and 
heirs” of the wife, to the use of A 
and wife during their joint lives and 
the life of the survivor, and after 
the death of the survivor to the use 
of the children and heirs of the wife, 
it was held that the generality of 
the premises was explained by the 
habendum, and there was no con- 
tradiction. Wager v. Wager, 1 Serg. 
& R. (Pa.) 374. (2) Where the prem- 
ises conveyed a _fee-simple estate, 
“subject to the limitations herein- 
after expressed as to part thereof,” 
and the habendum reduced the gran- 
tor’s estate as to one half of the 
property conveyed to a life estate, 
it was held that the two clauses of 
the deed should be construed togeth- 
er so as to give effect to both, and 
that the grantee took a fee in one 
half the propery and a life estate in 
the other half. Tyler v. Moore, 42 
Pa. 374. 

21. U. S.—Dickson v. Wildman, 
175 Fed. 580 [aff 183 Fed. 398, 105 
CCA 618]. 

Ala.—Diekson v. Van Hoose, 157 
Ala. 459, 466, 47 S 718, 19 LRANS 
719 [cit Cyc]. 
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clause controls the habendum;?? but according to 


the trend of modern authority this 
nate to the rule that the intention 


Cal.—Eldridge v. See Yuh Co., 17 
Cal. 44. 

Ill.—Yeager v. Farnsworth, 163 
Iowa 537, 541, 145 NW 87; Riggin v. 
Love, 72 Ill. 553. 

Ind.—Doren vy. Gillum, 136 Ind. 134, 
35 NE 1101. 

Ky.—Ballard v. Louisville, ete, R. 
Co., 5 SW 484, 8 KyL 523. 

Md.—Foreman v. Baltimore Presb. 
Assoc., 30 A 1114; Farquharson v. 
Hichclberger, 15 Md. 63; Budd v. 
Brooke, 3 Gill 198, 43 AmD 321. 

Mo.—Donnan vy. Intelligencer Print- 
ing, ete., Co., 70 Mo. 168; Major v. 
Bukley, 51 Mo. 227. 

N. C.—Hodges v. Fleetwood, 102 
N. C. 122, 9 SE 640 

Ss. C.—Ingram v. Porter, 1b 8; C.. 


198. 
Vt.—Flagg v. Eames, 40 Vt. 16, 94 
AmD 363 


Eng.—Boddington v. Robinson, L. 
R. 10 Exch. 270; Goodtitle v. Gibbs, 5 
Fai C)-709, 11 ‘ECL 648, 108 Reprint 

Ont.—Jamieson v. London, etc., 
Loan, etc., Co., 23 Ont. A. 602. 

“The object of an habendum clause 
is to define the grantee’s estate, 
Where it has already been definitely 
defined and clearly expressed, then 
anything in the habendum which 
would tend to destroy the object, 
purpose, or intent of the grantor, as 
shown in the grant, would, of ne- 
cessity, be repugnant thereto and 
void. Two estates could not stand 
repugnant to each other in the same 


instrument.” Yeager v. Farnsworth, 
supra. 
fa] Habendum cannot restrict or 


limit where an absolute conveyance 
is made by granting clause. Winter 
v. Gorsuch, 51 Md. 180; Smith v. 
Smith, 71 Mich. 633, 40 NW 21; Rob- 
inson v. Payne, 58 Miss. 690; Wood v. 
Taylor, 9 Misc. 640, 30 NYS 433 [aff 
11 Misc. 713 mem, 31 NYS 1135 mem]. 

[b] General words in the haben- 
dum cannot control special words of 
limitation in the grant or premises. 
ate y v. Patterson, 142 Mo. 310, 44 
s 

[e] Niustrations.—(1) A deed 
which in the granting clause conveys 
all of the grantor’s rights, title, in- 
terest, estate, possession, claim and 
demand, conveys a fee notwithstand- 
ing the habendum clause runs ‘to 
have and to hold all and singular 
the life estate and interest... in 
the above mentioned and described 
premises.” Dickson v. Wildman, 175 
Fed. 580 [aff 183 Fed. 398, 105 CCA 
618]; Dickson v. Van Hoose, 157 Ala. 
459, 47 S 718, 19 LRANS. 719," (2) 
Express terms creating a life estate 
will not be controlled by words of 
inheritance in the habendum (Hodges 
v. Fleetwood, 102 N. C. 122, 9 SE 
640), (3) or by the use of the words 
“shall descend” to (Doren vy. Gillum, 
136 Ind. 134, 35 NE 1101). (4) At 
common law, where the estate in the 
premises was to a person and his 
heirs, habendum for life of years, 
the habendum was void, if the estate 
in the premises, the property con- 
veyed being land, was rendered ef- 
fective by livery of seizin, or if the 
property granted was an incorporeal 
hereditament, so that the mere de- 
livery of the deed carried the fee, al- 
though there was no livery of seizin. 
Rutland’s Case, 8 Coke 55a, 77 Re- 
print 555; Baldwin's Case, 2 Coke 23a, 
76 Reprint 436. 

22. U. S.—Dickson v. Wildman, 
183 Fed. 398, 105 CCA! 618 [aff 175 
Fed. 580]. 

Ala.—Graves v. Wheeler, 180 Ala. 
412, 61 S 341; Wallace v. Hodges, 
160 Alia. 276, 49 S 312; Dickson v. 
Van Hoose, 157 Ala. 459, 47 S 718, 19 
LRANS 719; Southern’ R. Co. vy. 
Hays, 150 Ala. 212, 43 S 487. 

Ark.—Mt. Olive Stave Co. v, Hand- 
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rule is subordi- 
as shown by a 


ford, 112 Ark. 522, 166 SW 532; Demp- 
sey v. Davis, 98 Ark. 570, 136 SW 
975; Carllee v. Ellsberry, 82 Ark. 209, 
ane SW 407, 118 AmSR 60, 12 LRANS 

Ill.—Morton v. Babb, 251 Ill. 488, 
96 NE 279; Baulos v. Ash, 19 Ill. 187. 
See Holmes v. Nelson, 148 Ill. A. 554. 

Iowa.—Prindle v. Iowa Soldiers 


Orphans Home, 153 Iowa 234, 133 
NW 106. 

Ky.—Virginia Iron, 
Dye, 146 Ky. 519, 449 “swe “057; 


Hughes v. Hammond, 136 Ky. 694, 125 
SW. 144, 26 LRANS 808; Baskett v. 
Sellars, 93 Ky. 2, 19 SW 9, 13 KyL 
909; Bodine v. Arthur, 91 Ky. 53, 14 
SW 904, 12 KyL 650, 34 AmSR i162; 
Singleton v. Crittenden County 
School Dist. No. 34, 10 SW 793, 10 
KyL. 851; Ratcliffe y, Marrs, 87 Ky. 
26, 7 SW 395, 8 SW 876, 10 KyL 134; 
Henderson v. Mack, 82 Ky. 379. 
Md.—Callaway v. Forest Park 
Highlands Co., 113 Md. 1, 77 A 141; 
Link v. McNabb, 111 Md. 641, 74 A. 
825; Winter v. Gorsuch, 51 Md, 180; 
Farquharson v. Hichelberger, 15 Md. 
Mass.—Pynchon _ v. 11 
Metce. 312, 45 AmD 210. 
Mich.—Smith v. Smith, 71 Mich. 
633, 40 NW 21. 
ohtise-ae oMnieR v. Payne, 58 Miss. 


N. C.—Hafner vy. Irwin, 20 N. C. 

570, 34 AmD 390. 
Oh. —Ball v. Foreman, 37 Oh. St. 
a2 Par 


132. 

Pa.—Berridge v. Glassey, 

442, 3 A 583, 56 AmR 322; Moss v. 
Sheldon, 3 Watts & S. 160; Hads v. 
Tiernan, 25 Pa. Super. 14 [aff 213 
Pa. 44, 62.A 172]. 

Wis.—Green Bay, etc,, Canal Co. v. 
Hewett, 55 Wis. 96, 12 NW 382, 42 
AmR 701. 

Ont.—Purcell v. Tully, 12 Ont. L. 
5, 7 OntWR 848; Jamieson v. London, 
ete., Loan, etc., Co., 23 Ont. A. 602; 
Langlois v. Lesperance, 22 Ont. 682; 
Adamson v. Adamson, 17 Ont. 407; 
Dunlap v. Dunlap, 6 Ont. 141; Owston 
v. Williams, 16 U. C. ® ise 405; Doe 
v. Marsh, 9 U. C. Q. B. 242. 

See Lamb v. Measker, 35 Ind, A, 
662, 74 NE 1012; McLeod v. Tarrant, 
39 S. C. 271, 17 SE 773, 20 LRA 846. 

[a] “The common-law rule... 
was that effect will be given to the 
intention of the parties as drawn 
from the instrument, if such effect 
can be given without violating some 
rule of law; and it was a rule of the 
common law that if the habendum or 
any later clause in a deed was re- 
pugnant to the granting clause, the 
granting clause would over-ride the 
repugnant clause or clauses. This 
rule might well be thought to have 
been a rule of construction ‘merely, 
and one to be invoked only to aid in 
determining the intention of the par- 
ties. But it was exalted into a rule 
of positive law. As illustrations of 
this rule, if a grant was to one and 
his heirs, and the habendum was to 
the heirs of his body, the habendum 
was given force because it did but 
explain what heirs were. intended in 
the granting clause; but if a grant 
was to one and his heirs and the 
habendum or a later clause was to 
the grantee for his life, or the life 
of another, the habendum or later 
clause was considered void as being 
repugnant to the meaning conveyed 
by the words ‘his heirs’ as previously 
used. The reason commonly given 
for this hard and fast rule was that 
one could not be allowed by subse- 
quent limitations to defeat his own 
grant. But this was no reason; for 
there was no grant until the instru- 
ment was completed and executed; 
and all parts of the instrument spoke 
together. Another and more plaus- 
ible reason was that the rule con- 
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consideration of the entire instrument will pre- 
vail,?* and that to ascertain such intention the 
grant and habendum must be construed together,?+ 


duced to certainty and security; but 
this reason is no better than the 
other, as has been demonstrated in 
the construction of wills, where the 
expressed intention of the testator 
is always controlling, and where 
technical rules are resorted to only 
for the aid they may give in arriv- 
ing at such intention, and where the 
security of testators in the disposi- 
tion of their property and the sta- 
bility of testaments rests upon the 
preeminent rule that the expressed 
intention shall govern.” Johnson v. 
Barden;, 86: Vt. .19, 22, 83. A 72t: 
AnnCas1915A 1243. 

[b] Application of rule.—A grant 
to a daughter “and her children the 
natural offspring of her body” was 
not enlarged to a fee simple in the 
daughter by an habendum “to hers 
and their own proper use, benefit and 
behoof forever.” Dempsey v. Davis, 
98 Ark. 570, 136 SW 975. 

23. Cal.—Jacobs v. All Persons, 12 
Cal. A. 163, 106 P 896. 

Iowa.— Wood v. Logue, 167 Iowa 
436, 149 NW 613, AnnCas1917B 116; 
Husted v. Rollins, 156 Iowa 546, 137 
NW 462, 42 LRANS 378; Prindle v. 
Iowa Soldiers Orphans Home, 153 
Iowa 234, 133 NW 106. 

Ky.—Baskett v. Sellars, 93 Ky. 2, 
19 SW 9, 13 KyL 909; Owensboro, 
ete., R. Co. v. Griffith, 92 Ky. 137, 17 
SW 277, 13 KyL 443. 

Mich.—Putnam v. Pere Marquette 
R. ag 174 Mich. 246, 140 NW 554. 

¢.— Williams v. Williams, 175 
N. ” 160, 95 SE 157. 

. C.—MeLeod v. Tarrant, 39 S. C. 
amt 17 SE 773, 20 LRA 846. 

Vt.—Johnson v. Barden, 86 Vt, 19, 
83 A 721, AnnCas1915A 1243. 

Va.—Culpeper Nat. Bank y. Wrenn, 
115 Va. 55, 78 SE 620. 

[a] “The hakendum part of a deed 
was originally used to determine the 
interest granted, or to lessen, en- 
large, explain or qualify the prem- 
ises, but it was not allowed to 
divest an estate already vested by 
the deed, and was held to be void 
if repugnant to the estate granted in 
the premises. ... We concede all 
that is contended for as to the com- 
mon law rule of construction, and 
that it has been followed in this 
State. But this doctrine, which re- 
garded the granting clause and the 
habendum and tenendum as separate 
and independent portions of the same 
instrument, each with especial func- 
tion, is becoming obsolete in this 
country, and a more liberal and en- 
lightened rule of construction ob- 
tains, which looks at the whole in- 
strument without reference to for- 
mal divisions, in order to ascertain 
the intention of the parties and does 
not permit antiquated technicalities 
to override the plainly expressed in- 
tention of the grantor, and does not 
regard as very material the part of 
the deed in which such intention is 
manifested.) This is not only the de- 
cided trend of modern adjudication, 
but it is the legitimate and necessary 
result of legislation in this and other 
States.” Triplett v. Williams, 149 
N. C. 394, 395, 63 SE 79, 24 LRANS 
514 [quot in part Williams v. Wil- 
liams, 175 N. C. 160, 166, 95° SE 157]. 
To same effect Johnson v. McCoy, 112 
Va. 580, 72 SE 123. 

24. Kepler v. Larson, 131 Iowa 
438, 108 NW 1033, 7 LRANS 1109; 
Garrett v. Wiltse, 252 Mo. 699, 712, 
161 SW 694; Grooms v. Morrison, 249 
Mo. 544, 155 SW 430. 

“We think we are on safe ground 
to say that whatever was the techni- 
eal function of the habendum clause 
of a deed in olden times, its present 
office may be allowed to be to clear 
up the conveyance by clarifying and 
removing ambiguities, and smoothing 
away inconsistencies. It will even 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and any apparent repugnancy will 
possible,?> and both the habendum 
effect.?° 


the grantor’s intention, it may control.?* 


however, the habendum and grant 


conecilable by any aid from the context of the deed 
showing the intention of the grantor, the habendum 
will be rejected,?* and the habendum cannot be used 
to contradict the granting clause or cut down the 
estate granted thereby.?® Further it is held even by 
the later cases that the habendum cannot be al- 
lowed to create an estate entirely repugnant to the 
interest conveyed in the premises.°° 
is an express reference from the granting clause to 
the habendum, a limitation contained in the haben- 


control or modify the granting clause 
when by such control or modification 
the intent of the grantor as _ ex- 
pressed in his words is made plain 
and effectuated.” Garrett v. Wiltsey 
supra. 

25. ae S v. Hodges, 160 
Ala. 276, 49 S 312." 

Ark. —Georgia State Sav. Assoc. v. 
Dearing, 128 Ark. 149, 193 SW 512; 
McDill v. Meyer, 94 Ark. 615, 128 SW 


364. 
Ind.—Carson v. McCaslin, 60 Ind. 
82 Ky. 


334. 
a eilaeas bs v. Mack, 
Williams, 8 


Mass.—Sumner _ v. 
Mass. mes 5 AmD 83. 

N. Y.—Harriot v. Harriot, 25 App. 
Div. 245, 49 NYS 447. 

N. C.—Hodges v. Fleetwood, 102 
N. C..122, 9 SE 640. 

Pa.—Warn v. Brown, 102 Pa. 347. 


Va.—Pack v. Whitaker, 110 Va. 122 
65 SE 496. ¢ 
[a] Where it is provided by stat- 


ute that the granting clause and ha- 
bendum of a deed must be reconciled 
if possible, a deed will be construed 
as conveying a life estate where the 
premises provide that the grantors 
“hereby grant, sell, and convey’ cer- 
tain land with an habendum to have 
and to hold for and during the term 
of his natural life and at his de- 
eease such land to descend to his 
children in equal shares, naming the 
children. Rupert v. Penner, 35 Nebr. 
587, 53 NW 598, 17 LRA 824. 

{b] Nothing in the habendum 
should be construed to extend the 
meaning of terms used in the prem- 
ises, or that part which precedes the 
habendum, at least if the language 
employed can be reconciled with the 
body of the deed. Smith v. Pollard, 
19 Vt. 272. ; 

26. Georgia State Sav. Assoc. v. 
Dearing, 128 Ark. 149, 193 SW 512; 
Whetstone v. Hunt, 78 Ark. 230, 93 
SW 979, 8 AnnCas 443; Doren v. Gil- 
lum, 136 Ind. 134, 35 NE 1101; Yeager 
v. Farnsworth, 163 Iowa 537, 145 
NW 87; Husted v. Rollins, 156 Iowa 
546, 137 NW 462, 42 LRANS 378; 
Virginia Iron, etc., Co. v. Dye, 146 


Kyl 5197 942°" SW -1087;, “Kelty -v. 
Parsons, (Ky.) 127 SW 792. 
[a] Wustration—Where a _ con- 


veyance was to the grantee, his heirs 
and assigns, of all the grantor’s in- 
terest “to have and to hold the above 
bargained and granted land for life” 
it was so construed as to give the 
grantee an estate for the life of the 
grantor. Whetstone v. Hunt, 78 Ark. 
230, 983 SW 979, 8 AnnCas 443. 
27. Cal.—Barnett v. Barnett, 104 
Cal. 298, 37 P 1049; Jacobs v. All 
Persons, 12 Cal. A. 163, 106 P 896. 
Iowa.—Husted v. Rollins, 156 Iowa 
546, 137 NW. 462, 42 LRANS 378. 
Ky.—Hudson v. Hudson, 121 SW 
973; Bodine v. Arthur, 91 Ky. 53, 14 
SW 904, 12 KyL 650, 34 AmSR 162. 
Mich.—Meacham vv. Blaess, 141 
Mich. 258, 104 NW 579: Powers v. 
Hibbard, 114 Mich. 533, 72 NW 339. 
N. C.—Williams v. Williams, 175 
N. C. 160, 95 SE 157; Acker v. Prid- 
gen, 158 N. C. 337, 74 SE 335. 
Pa.—Whitby v. Duffy, 135 Pa. 620, 
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So where the habendum clearly evidences 
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be reconciled if 


and grant given | ises.*! 


Where, 
are wholly irre- 


Where there 


19 A 1065. 

S. C—McCullough v. Spencer, 96 
S. C. 263, 80 SE 466. 

Tenn. — Fogarty vy. Stack, 86 Tenn. 
610, 8 SW 846. 

Vt.—Johnson v. Barden, 86 Vt. 19, 
83 A 721, AnnCasi915A 1248. 

Va.—Culpeper Nat. Bank Vv. 
Wrenn, 115 Va. 55, 78 S. C. 620; Pack 
v. Whitaker, 110 Va, 122, 65 SE 496. 

See Green v. Sutton, 50 Mo, 186 
(holding that habendum should con- 
trol if the provisions of the deed are 
inconsistent, some indicating a power 
of absolute disposal, which only can 
be had by the holder of the fee, and 
others creating a remainder, which 
supposes a life estate). 

[a] Thus, where the _ granting 
elause of a deed conveyed the lands 
to M “during her life, grantee, and 
to her heirs and assigns, forever,” 
and the habendum confirmed the 
same to M and to her heirs and as- 
signs, in fee simple, forever, it con- 
veyed a fee to M and her heirs. 
Meacham v. Blaess, 141 Mich. 258, 
104 _NW_ 579. 

28. I11—Coogan y. Jones, 278 Ill. 
279, 115 NE 877. 

Ind.—Richards v. Richards, 60 Ind. 
A. 34, 110 NE 103. 

Towa.—Prindle v. Iowa Soldiers Or- 
phans Home, 153 Iowa 234, 133 NW 
1 


Ky.—Virginia Iron, etce., Co. 

Dye, 146 Ky. 519, 142 SW 1057; Kelly 
vy. Parsons, 127 SW 792; Hall v. 
Wright,.121 Ky. 16, 87 SW 1129, 27 
KyL 1185. 

Md.—Marden vy. Leimbach, 115 Md. 
206, 80 A 958. 

Mo.—Hunter vy. Patterson, 142 Mo. 
310, 44 SW 250. 

Tenn.—Teague v. Sowder, 121 Tenn. 
132, 114 SW 484. 

See Caulk y. Fox, 13 Fla. 148 (hold- 
ing that the habendum will be con- 
trolled by the preamble and prem- 
ises, if conflicting or inconsistent, 
especially when it in itself is incon- 
sistent). 

29. Lamb vy. Medsker, 35 Ind. A. 
662, 74 NE 1012; Prindle v. Iowa 
Soldiers Orphans Home, 153 Iowa 
234, 133 NW 106; Reese Howell Co. 
vy. Brown, 48 Utah 142, 158 P 684. 

[a] Dlustration.—The granting 
clause of a deed ran to a person, his 
heirs and assigns, thus creating a 
heritable estate. The habendum 
clause expressly reserved a life es- 
tate to the grantors and the survivor 
of them, providing that in the case 
of the death of the grantee his wife 
should have the right to occupy the 
premises after the grantors’ death, 
and that, upon the death of the gran- 
tors and the grantees, the remainder 
of the title should vest in the heirs 
of their body, and with remainder 
over in case of the death of all with- 
out heirs. It was held that, while 
the reservation of a life estate to the 
grantors might be reconciled with 
the grant of an estate of inheritance, 
the other provisions in the habendum 
clause were repugnant to’ the prem- 
ises, because attempting to cut down 
the estate granted, and hence, as the 
two could not be reconciled, the gran- 
tee took an estate in fee. Prindle v. 
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dum will be given effect as if a part of the prem- 


Implied estate in premises followed by express es- 
tate in habendum. 
premises by mere implication, an express specifica- 
tion of the estate in the habendum prevails.°2 
where, by statute, a grant toa person without words 
of inheritance creates an estate in fee simple, and 
a deed conveys to the grantee simply in the prem- 
ises, and the habendum creates a specific estate by 
express words, the express estate created by the 
habendum prevails and takes effect over the implied 
estate mentioned in the premises.?3 

[§ 330] d. Grant and Recitals. 
the granting clause will prevail over recitals,?4 al- 


Where an estate arises in the 


Thus 


The terms of 


Iowa Soldiers Orphans Home, 153 
Towa 234, 133 NW 106. 

30. Jones v. Whichard, 163 N. C. 
241,..79 SE 503. 

31. Tyler v. Moore, 42 Pa. 374; 
es v. Nelson, 2 Heisk. (Tenn.) 


"32. Berry v. Billings, 44 Me. 416, 
69 AmD 107; McLeod y. Tarrant, 39 
8. C. 271, 17 SE 773, 20 LRA 846; Bod- 
dington yv. Robinson, L. R. 10 Exch. 
270; Buckler’s Case, 2 Coke 55a, 76 
Reprint 537; Hogg v. Cross, Cro. Eliz. 
254, 78 Reprint 510. 

[a] Tllustrations.—(1) Where an 
estate is in the premises given to 
A simply, and so an implied life es- 
tate is created at common law, and 
the habendum creates an express es- 
tate contrary to the rules of law as 
a freehold beginning in futuro, the 
habendum controls and the deed is 
void. Boddington vy. Robinson, L. R. 
10 Exch. 270 (per Cleasby, B.); Buck- 
ler’s Case, 2. Coke 55a, 76 Reprint 
537; Hogg v. Cross, Cro. Eliz. 254, 78 
Reprint 510. (2) Where the pre- 
mises, by simple grant to A, create 
by implication at common law a life 
estate, and the habendum creates a 
fee by apt words, the limitation in 
the habendum prevails and vests a 
fee in the grantee. Berry v. Billings, 
44 Me. 416, 69 AmD 107; McLeod v. 
Tarrant, 39. S.-C. 271, 17 SH 773, 20 
LRA 846. See Yeager v. Farnsworth, 
163 Iowa 537, 541, 145 NW 87 (where 
it is said: “At common law, a grant 
or conveyance, without words of in- 
heritance, gives the grantee, by im- 
Plication, but a life estate, but even 
then the habendum might enlarge the 
estate’). 

33. Ark.—Georgia State Sav. As- 
BOC: v. Dearing, 128 Ark. 149, 193 SW 
12. 


Cal.—Montgomery v. Sturdivant, 
41 Cal. 290. 
Tll.—Buck v. Garber, 261 Ill. 378, 


103 NE 1059; Welch v. Welch, 183 
Ill. 257, 55 NE 694; Riggin v. Love, 
72 Til bb3. 

Ind.—Doren y. Gillum, 136 Ind. 134, 
35 NE 1101. 

Iowa.— Yeager v. Farnesworth, 163 
Iowa 537, 145 NW 87; Beedy v. Fin- 
ney, 118 Towa 276, 91 NW 1069. 

Ky.— Baskett v. Sellars, 93 Ky. 2, 
19 SW 9, 13 KyL 909; Bodine v. ‘Ar- 
thur, 91 Ky. 53, 14 Sw 904, 12 KyL 
650. See Hall v. Wright, 121 Ky. 16, 
87 SW 1129, 27 KyL 1185 (holding 
that a granting clause which con- 
tains no words of inheritance, but 
mentions the grantee by name mere- 
ly, is not repugnant to an habendum 
clause which runs to the grantee and 
children forever, but in such a case 
the habendum merely supplies the 
defect in the granting clause). 

Md.—Kelly v. Hill, 25 A 919. 

Mich.—Adams y. Fisher, 143 Mich. 
673, 107 NW 705. 

Mo.—Utter v. Sidman, 170 Mo. 284, 
70 AEN 702. 
C.—Triplett v. Williams, 149 
N, NG 394, 63 SE 79, 24 LRANS 514. 

Va. —Humphrey v. Foster, 13 Gratt. 
(54 Va.) 653. 

See also supra § 278. 

34. Augusta Land Co. v. Augusta 
R., ete.,.Co., 140 Ga. 519, 79 SE 138; 
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though where a reeiial constitutes a part of the 
Same sentence as the granting elause and is mani- 
festly inserted for the purpose of stating the intent 
more accurately than was expressed in the first part 
of the sentenee, it will control the interpretation 
as far as possible*= So where a grant to a person 
and his heirs contains a clause ‘“‘upon the terms 
and conditions hereinafter stated,’’ such clause is a 
part of the granting clause itself, and imports into 
the granting clause following provisions in the deed 
determining the quantity of the estate granted.>* 
[§ 331] e. Premises and Covenants. The cove- 
nants of a deed will not contro] the premises," al- 
though they may furnish an important and some- 
times decisive aid to the court in determining the 
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[8g 390-382 
construction to be given te the instrument as to 


what is granted s where it is obvious from a 
construction of the entire instrament that the word 
‘*heirs’’ in a grant to a persen and his heirs is used 
in the sense of ‘‘children,”’ and that the first taker 
took but a life estate, such interpretation will not 
be overcome by the fact that the warranty rans to 
the first taker and his heirs®® 

[§ 332] f£. Grant of Particular Estates as Con- 
trolling Subsequent Clauses or Limitations. Under 
the rules just considered, where by the granting 
clause in a deed an absolute fee-simple conveyance 
is made, a subsequent clause which may, standing 
alone, show an intention to grant a less estate will 
not ordinarily control, although in some eases it 


Danbar v. Aldrich, 78 Miss. 688, 31 S} 
341. : 
[aj] Doubtfel words inserted after! 
words of 2 grant will not qualify a/ 
conveyance. Ex p. Duriee, if R. L 
47. : 
[b] A recital as to motive cannot! 
control 2 plain expression and térms| 
of a deed. Brown v. Carter, ili! 
N.C. 183, 15 SE $34. ; 
{c]_ Clause stating the object and 
ion of making the deed will not | 
Control its effect as a conveyance of 
the fee. Seventh St. Colored ME} 
Church vy. Campbell, 28 La. Ann. 1543, 
21 S 184; Bodweli Granite Co. v. Lane. | 
$3 Me_ 168, 21 A $28; Pawtuxet Bap- 
tist Soc. vy. Johnson, 20 R. L 551, 20/ 
A 417. See Stuart v. Esston City, 
170 U. S._ 383, 18 SCi 650, 42 IL ed.) 
1073 [afi 74 Fed. $54, 21 CCA 146]. | 
aj Recital in preamble may be) 
controlled by granting clause. Mil-/ 
gd Ae Tunica County. 67 Miss. 651, 7 
428. 7 ; 


SE 3. 
[2] Reference to other insira-| 
ments.—({1) The alienating force of a/ 


erence to an executory contract with! 
a third party respecting the Iand, 
Where such reference is for the pur- 
pose of more particnlariy describ- | 
ing the premises. Grant vy. De La-/ 
mori, 2 Cal Unrep. Cas. 770, 14 P 314 | 
(2) But where immediztely following | 
the description by metes and bounds} 
there is the clause “and meaning} 
hereby to convey to the said gran-! 


tee the same premises and title as/ yet it being a question of construc_/S. © 316, 
conveyed to me by” deed. it is held} tion as to what was granted, resort) S. C 


that an equity of redemption only is} 
conveyed, this being the same title 
conveyed to the grantor. Bates vy. 
Foster, 58 Me. 157, § AmR 406. (3) 
Where a written agreement was en- 
tered into whereby a déed was to be) 
executed Epon certain conditions, and/ 
subsequentiy a deed in fee 


‘Augusta BR. etc, Co., 140 Ga 519, 79) 
SE 138. : 
25. Gordon Vv. Cadwalader, 164 Cal | 
509, 120 P is. : 


- 36. Hopkins v. Hopkins, 103 Tex.} 
15, 122 SW 15 [rev (Giv. A.) 114 SW) 
673]. See Wilson v. Wilson, 268 DL | 
270, 109 NE 36 (holding thai a limi-/} 
tation of the estate conveyed, made i 
in 2 proviso following the description | 


at the close of the granting. clause. /§ 


and preceding the habendum. must| 
be considered a part of the granting | 
clause); Adams v. Fisher, 143 Mich | 
6713, 107 NW 705 (holding that, } 


where a statutery deed guitclaimed | 
certain property described, and pro- 
vided that afier the death of the 
grantor and grantee the premises 
should be divided between their 
Ramed sons in equal such i 
proviso was not a habendum clause, | 
bui a part of and a limitation of the | 
grant). 

37. Deering v. Long Wharf, 25 
Me. 5i; Fortune y. Hunt, 152 N. C/} 
ie > i SE 213. | 

2] Covenants generally can ex- 
tend only to the estate granted, and 
there must be something very pe- 
Culiar in their terms to warrant such / 
2 construction of them as to enlarge | 
the estate granted in the premises. 
Corbin vy. Healy, 20 Pick. GQiWfass.) 514. 
See Mills v. Catlin, 22 Vi. 38. 

{b] Words of inheritamce in a 


jfee. Register v. Rowell, 48 N. C} 


Snel] v. Young, 25 N. C. 373:/ 


[c] Where an equitable “eae 
is defined in the premises and = 


33 De Goosh v. Baldwin, 85 Vt 
Soe -* 82 A 182; Mills y. Catlin, 22 

a . 

“The habendum cannot enlarge the 


gSrant, yet it may be considered in| 


aid of its construction. . . . ‘The same! 
maybe said of the covenant fol-/ 
lowing the habendum, i 
understood as enlarging 

Sranted in the premises of the deed, ! 


may be had to the covenant to help 
out the construction, and this, upon 
the principle that it must be in view | 
of the whole instrument, and to give 
each part some operative effect. Mills 
v. Catlin, 22 Vt 98.” De Goosh ¥. 
Baldwin, supra. 

Technical 


pkins, 103 Tex. | 
15, 20, 122 SW i5 [rev (Civ. 
SW 673] (where the court 


and 
inheri- | 


40. Ark—Levy v. McDonnell, 92) 
Ark 324. 122 SW_ 1002, 135 AmSR 
183; Carllee v, Elisberry, $2 Ark. 209. | 
101 SW 407, 118 AmSR 60, 12 LRANS 


56. 
Csl—Bonnell v. McLaughlin, 173 
Cal 213, 158 _P 539. 

fil.—Palmer v. Cook, 159 Dl. 300, 
42 NE 796, 50 AmSR 165: Fowler v. 


For later cases, developments and changes in the law see cumulative Annota: 


133 NE 290. 


rege 136 Nl. 363, 26 NE 586, 11 LRA 
a 
¥. Morris, 133 Ind. 548, 


Ind.—Marsh 
Towa—Hess ~ Kernen, 168 Towa 
646, 149 NW 847; Prindle v. Iowa 
Soldiers Orphans Home, 153 Iewa 234, 
133 NW i106. 
y-—Land wv. Land, 172 Ky. 145, 
iS3 SW 1; Dotson v. Kentland Coal, 
ete. Co. 150 Ky. 60, 150 SW 6; Cex v. 
Humphrey, 144 Ky. 333, 188 SW 243: 


Hughes v. Hammond, 186 Ky. 634 
125 SW i144 26 LRANS SOS; Ray v. 


Md—Pritehett v. Jackson, 103 Md. 
$86. 63 A 865; Winter v. Gorsuch, 31 
me i880; Thomas vy. Higgins, 47 Ma. 
Fe TE oe a son v. Payne, 58 Miss. 

Mo—Wilson v. Cockrill, § Ma i. 

N. ¥.—Mott v. Richtmyer, 57 N. Y. 
#9; Gaylord v. Barnes, 128 App. Div. 
$10, 113 NYS 605. 

N, C—wWilkins v. Norman, 133 N.C 
; 767, Ricks 


52, 39 SE 638; 
33. 


R. I—Gaddes v. Pawtucket Sav. 
Inst.. 33 R. TE 177, 8@ A 495, AnnCas 
igs 407; Littlefield v. Mott, 14 R. 
S. C—MeCollough v. Spencer, 96 

Wilson wv. Tel- 


C1, TSE _ Ws; 


33, 72 SE 


26.SE 677; Ex Yown, 17 
$32; Edwards v. wards, 21 
Ss. Cc Eq. 101. 
Tenn.—Polk v. Faris, 3 Yere. 203, 
38 AmD 400. 
Va.—Weolverton v. Hoffman, i 


Va. 605, 52 SE 176. 

Ont—Pureell v. Tully, 12 Ont. L. 
35:7 OntWR $48: Lanslois vw Les- 
perance, 22 Ont. 682; Owsten v. Wil- 
liams, 16 UO. C Q. B. 405. 

See Gonzalez v. Hooton, 63 Fia. 


if he then has no heirs in being, the 
property shall revert to the grantor, 


| or, if he shall be dead, then to others. 


age, and dies, leaving a son, G’s 
$rantee takes as against G’s son, as 
G took a conditional fee, made abso~ 
lute by the birth of a child). 

[a] “The reason for sivine the 
preference to the granting clause is 
said to lie in the fact that it is an 
indispensable part of the deed, while 
subsequent clauses ordinarily are 
not; and, insofar as the rule operates 
to prevent the abridgment of the es- 
tate conveyed by the granting clause, 


tions, same title, page and note number, 


7 


§§ 332-333] 


has been determined that, if there 


tion apparent from the whole instrument to grant 


a less estate, the deed should be 


cordance with that intention,*+ and that a clause 
should not be construed as repugnant to the grant 


and therefore void so as to defeat 
tention of the parties.t* The rule 


in the habendum clause will not restrict a grant of 


a fee in the granting clause is not 


the fee is limited by words contained in the grant- 
And the mere fact that the 
granting clause employed the word ‘‘heirs’’ is not 
conclusive of the creation of a fee simple where 
other language in the granting clause explains or 


ing clause itself.** 


it may also be said to be a conse- 
quence of the rule that, where the 
interpretation of the deed remains 
doubtful, a court will adopt the con- 
struction which is most favorable to 
the grantee.” Land vy. Land, 172 
Ky. 145, 149, 189 SW. 1. 

{b] General application of rule.— 
“The rule that the granting clause 
of a deed will prevail over subse- 
quent clauses which would have the 
effect tou abridge the estate conveyed, 
stands unquestioned, the differences 
of opinion concerning it being in re- 
gard to its application. Probably, in 
its origin a rule of construction, as 
the fact that the estate granted was 
permitted to be altered or varied by 
subsequent clauses would seem to 
indicate, it has often practically been 
given effect as a rule of property. 
While traces of this idea still per- 
sist, the consensus of the modern de- 
cisions is that it is a rule of last 
resort applicable only when there is 
such an irreconcilable repugnance 
between the clauses, as to make it 
impossible to discover with anything 
like certainty, the intention of the 
Land v. Land, 172 Ky. 145, 
148, 189 SW 1. 

{c] Ilustrations.—(1) It has been 
determined that: No use for the 
benefit of the grantor is created by 
a conveyance granting an _ estate 
which vests at once but which re- 
serves a life estate to the grantor. 
Craven vy. Winter, 38 Iowa 471; Ma- 
guire v. Riggin, 44 Mo. 512. But see 
Bassett v. Budlong, 77 Mich. 338, 43 
NW 984, 18 AmSR 404 (where the in- 
tention of the grantor not to convey 
a fee was given effect). (2) Where 
an absolute conveyance is made to a 
grantee, a subsequent limitation over 
will be rejected as repugnant to the 
granting clause. Winter v. Gorsuch, 
51 Md. 180; Robinson v. Payne, 58 
Miss. 690; Wiison v. Cockrill, 8 Mo, 
1; Mott v. Richtmyer, 57 N. Y. 49; 
Gaylord vy. Barnes, 128 App. Div. 810, 
113 NYS 605; Berridge v. Glassey, 
112 Pa. 442, 3 A 583, 56 AmR 322; 
Moss v. Sheldon, 3 Watts & S. (Pa.) 
160; Clinkscales v. Clinkscales, 91 
S. C. 59, 74 SE 121; Ex p. Yown, 17 
S. C. 532; Edwards v. Edwards, 21 
S. C. Eq. 101; Polk v. Faris, 9 Yerg. 
(Tenn.) 209. 30 AmD 400; Owston v. 
Williams, 16 U. C. Q. B. 405. But see 
Fogarty v. Stack, 86 Tenn. 610, 8 SW 
846. (3) A provision for a reversion 
following a conveyance of the fee is 
void. Carllee vy. Ellsberry, 82 Ark. 
209, 101 SW 407, 118 AmSR 60, 12 
LRANS 956 (holding that, where the 
granting clause of a deed conveyed 
the property in fee simple, a proviso 
in the habendum that, should the 
grantee die without issue and before 
her husband, the property was to re- 
vert to the husband, was_ void); 
Hughes v. Hammond, 136 Ky. 694, 125 
SW 144, 26 LRANS 808; Gaylord vy. 
Barnes, 128 App. Div. 810, 113 NYS 
605. (4) Provision for holding the 
land in trust for the grantee has 
been held not to prevent title from 
vesting at once. Annis v. Wilson, 15 
Colo. 236, 25 P 304. (5) Stipulations, 
reservations, or conditions in a deed 
which are inconsistent with and tend 
to depreciate or destroy the estate 
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is a clear inten- 
[§ 333 


construed in ae- | fecting 


the manifest in- 
that a limitation 


applicable where 


or interest created are void. Riddle 
v. Charlestown, 43 W. Va. 796, 28 SH 
831. (6) Where the premises grant 
a fee simple and the habendum lim- 
its the fee to begin in futuro, which 
-eannot be done at common law, the 
fee vests immediately and the haben- 
dum is void. Carter v. Madgwick, 3 
Lev. 339, 83 Reprint 719; Jerman 
y. Orchard, Skin, 528, 90 Reprint 237, 
1 Salk. 846, 91 Reprint 303, Show. 
P: C. 199,:1 Reprint 138. See also 
Dunlap v. Dunlap, 6 Ont. 141. (7) A 
clause empowering a tenant in tall 
to sell following a limitation to 
heirs of the body may be rejected. 
Pearse v. Owens, 8 N. C. 234. 

41. Cal—Burnett v. Piercy, 149 
Cal. 178, 86 P 603. 

2 rr v. Hammons, 40 Ga. 
42, 

Ind,—Evans. v. Dunlap, 36 Ind, A. 
198, 75 NE 297. 

lowa.—Yeager v. Farnsworth, 163 
Iowa 537, 145 NW 87. 

Ky.—Wilson v. Moore, 146 Ky. 679, 
143 SW 431; Dinger v. Lucken, 143 
Ky. 850, 851, 137 SW 776; Henderson 
v. Mack, 82 Ky. 879, 6 Kyl 313. 

Me.—Higgins v. Wasgatt, 34 Me, 
805. See Pike v. Munroe, 36 Me. 309, 58 
AmD 751 (holding that, while what- 
ever is expressly granted cannot be 
diminished by subsequent restric- 
tions, general or doubtful clauses 
precedent may be explained by sub- 
sequent words and clauses, not re- 
pugnant or contradictory to the ex- 
press grant). 

Mo.—Bean v. Kenmuir, 86 Mo. 666; 
Hayden v. Stinson, 24 Mo. 182. See 
Miller v. Dunn, 184 Mo. 318, 88 SW 
436, 105 AmSR 5687. 

N. C.—Brown v. Brown, 168 N. C. 
4, 84 SE 25; Acker v. Pridgen, 158 
N. C. 337, .74 SE 385. 

Tex.—Hopkins v. Hopkins, 103 Tex. 
15, 122 SW 16 [rev (Civ. A.) 114 
SW 673]. 

“The rule is that where by a deed 
a fee is granted, and the deed as a 
whole shows an intention to vest the 
grantee with a fee, an attempted lim- 
itation upon the fee will be disre- 
garded. But in all cases the effect 
of the deed turns upon its proper 
construction when read as a whole; 
and if upon the whole instrument it 
appears that the grantor’s intention 
was to vest a less estate than a fee 
in the grantee, that intention will be 
earried into effect; for deeds like 
other instruments must be construed 
according to the intention of the par- 
ties where that intention is suffi- 
ciently expressed in the instrument.” 
Dinger v. Lucken, supra. 

{a] Life estate created see Graves 
v. Wheeler, 180 Ala. 412, 61 S 341; 
McVay v. Ijams, 27 Ala. 238; Cobb v. 
Wrightsville, ete, R. Co., 129 Ga. 
877, 58 SH 862; Yeager v. Farnsworth, 
163 Iowa 537, 145 NW 87; Hunt v. 
Hunt, 154 Ky. 679, 159 SW 528; Run- 
yon v. Hatfield, 154 Ky. 171, 157 SW 
17; May v. Justice, 148 Ky. 696, 147 
SW 409; Harkness v. Meade, 148 Ky. 
565, 147 SW 10; Dinger v. Lucken, 
143 Ky. 850, 137 SW 776; Williams 
v. Grimm, (Ky.) 112 SW 839; Miller 
v. Dunn, 184 Mo. 318, 83 SW 436, 105 
AmSR 537; Jones v. Whichard, 163 
N. GC. 241, 79 SE 503; Berry v. Spivey, 
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defines the estate created.* 

5. Conditions and Restrictions as Af- 
state Created.—a. In General. 
plication of the general rule relating to the ¢on- 
struction of conditions and restrictions,’ it has 
been decided that a deed with a clause therein in 
the nature of a condition may, when construed with 
the other terms of the instrument, operate as a 
conveyance of an estate with a conditional limita- 
tion annexed 4° where the fee passes subject to be 
defeated by a condition subsequent." 
dition or restriction may, when construed with the 
other language employed in the deed, be inopera- 
tive, and an absolute title or estate will pass free 


In the ap- 


Or the con- 


44 Tex, Civ, A. 18, 97 SW 611. 

[b] A lmitation during widow- 
hood in the habendum has been held 
to contro] over a granting clause give 
ing a fee in a deed of settlement by 
& husband on his wife. Whitby v 
Duffy,.136 Pa, 620, 19 A 1065. See 
Wolverton y. Haupt, 2 Chest. Co. 
(Pa,) 673. 

[c] Word “heirs” in the granting 
clause may be qualified by a clause 
at the conclusion of a deed which 
expressly declares the sense in which 
such word was used, and the deed 
construed as a conveyance of a life 


estate with remainder in fee, Prior 
v. Quackenbush, 29 Ind, 475. 
42, Wallace v. Hodges, 160 Ala. 


276, 49 S 812; Faivre v, Daley, 93 Cal. 
664, 29 P 266; Squire v. Ford, 9 Hare 
47, 57, 41 WngCh 47, 68 Reprint 408. 


43. Smith v. Tucker, 250 Ill. 50, 
95 NED 45. 
44, Morton vy. Babb, 251 Ill, 488, 


96 NE 279, 

[a] Thus, where a conveyance 
was to the grantee, his heirs and as- 
signs, a description of the property 
being followed by the words, ‘Never- 
theless, it is expressly made, under- 
stood and provided, that in case the 
said R. T. M., the party of the sec- 
ond part, should die leaving no is- 
sue, then the aforesaid bargained 
premises shall revert unto said party 
of the first part, their heirs or as- 
signs,” conveyed an estate less than 
fee, it was. liable to be determined 
and revert to the grantor or his heirs 
by the death of the grantee with- 
out issue. Morton v. Babb, 251 Til. 
488, 490, 96 NH 279. 


45. See infra §§ 367-469. 

46. Hatch v. Partridge, 35 N. H. 
148; New York v. Stuyvesant, 17 
N. Y. 34 


[a] A provision for the payment 
of yearly interest on a certain sum 
by the grantee until he has complied 
with certain covenants conveys a 
eonditional fee dependent on the 
yearly tetas of such interest. Car- 
ter v. oe, 21 Ala: 72, 

[b] When guch an estate is cre- 
ated the grantor parts with his es- 
tate, and when the contingent event 
happens the estate goes by act of 
law to the party named in the deed 
as the one to take it in that event. 
Bryan v. Spires, 3 Brewst. (Pa.) 580. 
See Battelle v. New ‘York, ete, R. 
Co., 211 Mass. 442, 97 NE 1004 (where 
the effect of a provision that the 
right of way should revert to the 
lp oid if discontinued was consid- 
ered). 

Me,—Green v. Thomas, 11 Me. 


. Y.—Towle v. Remsen, 70 N. Y. 
303; Mott v. Richtmyer, 57 N. Y. 49 
Oh.—Branch v. Wesleyan Cemetery 
Assoc., 11 Oh. Cir. Ct. 185, 5 Oh. Cir. 
Dec. 326. 
rypgtiecipul ty v. Musser, 21 Pa, Dist. 
722, 
{a] The nature of an estate which 
passed by deed with condition sub- 
sequent is a fee with all the quali- 
ties of transmission, and the condli- 
tion has no effect to limit the title 
until it defeats it. Shattuck v. Has- 
tings, 99 Mass. 23; Cincinnati v. Babb, 
4 OhS&CP 464, 29 CincLBul 284, 
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from any conditional limitation.*® 
tion courts have frequently been called upon to 
construe deeds in which there is a provision that 
the grantee shall support the grantor during the life 
of the latter, which deeds have been variously con- 
strued as conveying a life estate to the grantee 
who takes a fee simple on the grantor’s death;*® as 
passing the whole estate subject to the lien imposed 


in the deed for such support,°® or subject only to- 


be divested on a“breach of the conditions;* or as 
charging the land with the provision therefor in fa- 
vor of the grantors, an estate in such ease being re- 
served in them.®2 But a provision of this character 
is construed as giving the grantor no legal estate 
subject to execution, it not appearing that he had 
ever entered for condition broken.®* 

[§ 334] b. Provision for Determination on De- 
fault of Issue. A deed with a clause therein pro- 
viding for a determination of the estate granted 
on default of issue will operate as a conveyance of 
the fee, subject to be divested by such default.54 
The first taker in such ease takes a base or qualified 
fee.65 A fee simple absolute has been held to be 
conveyed where the limitation over is void.’ And 
it has been decided that, where a deed provides that 
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In this connee- ; on default of issue the property shall go to the heirs 


of the grantor, an estate in reversion in the grantor 
is ereated.®°7 By statute in some jurisdictions, a 
provision for termination of an estate upon default 
of issue is to be construed as meaning a default 
of issue living at the time of the death of the first 
taker or born to him within ten months thereafter, 
unless the intention of the’ limitation is otherwise 
expressly and plainly declared.®* 

[§ 335] ¢. Restrictions and Declarations as to 
Use. <A deed of land to a person so long as he shall 
use it for a specified purpose, but if he ceases so 
to use it, it is to go to another, conveys a life es- 
tate to the grantee on condition, remainder to such 
other.°® Again, a clause in a deed as to the use 
which shall be made of the land conveyed may oper- 
ate as a conveyance of an easement and not of the 
fee,°° as creating a trust,®! or as giving the grantor a 
reversionary interest ° or the right to enter and re- 
move buildings inconsistent with the use declared.® 
But a fee will pass by a deed containing a clause or 
recital which is merely declaratory of the use con- 
templated of the land where the other parts of the 
deed operate as a conveyance of the fee.** Further, 
a limitation of the right to use may, if repugnant 


48. Cullen v. Sprigg, 83 Cal. 56,| 
23 P 222; Noyes v. St. Louis, ete., R. 
Co., (Ills) 21 NE 487; Vallette v. Ben- 
nett, 69 Ill. 632. See Albany Col- 
lege .v. Monteith, 64 Or. 356, 130 P 
633. (holding that a condition in a 
deed of land to a religious corpora- 
tion, on which such corporation had 
built a college, that if such corpora- 
tion was dissolved the conveyance 
should cease, and the premises shall 
go to the general assembly of the 
ehurch, is not good as a condition, 
because not reserved to the grantor 
or his heirs; and, where the rest of 
the conveyance shows an intent that 
the premises might some time be 
sold, such provision will not be held 
to operate as a conditional limita- 
tion); Vineyard v. Heard, (Tex. Civ. 
A.) 167 SW 22, 26 (holding that a 
provision in a deed to grantor’s son, 
reserving to grantor the right to con- 
trol the land as “guardian of said es- 
tate for the benefit’’ of his son, gave 
grantor no more rights over the prop- 
erty than he had as the natural 
guardian of his son, and the fee-sim- 
ple title passed to the son free from 
any trust). 

49. Paddock v. Wallace, 117 Mass. 
99; Lashley v. Souder, (N. J.°Ch.) 
24 A 919. 

{a] Reservation of support.—A 
clause in a deed executed by a hus- 
band and wife to their son that “the 
parties of the first part do hereby 
reserve a life time dower and sup- 
port of one the above land set joint 
in this deed,’ secured to the gran- 
tors their maintenance and support 
for and during their lives, but under 
it they had no estate in the land 
or any portion thereof. Beverlin v. 
Casto, 62 W. Va. 158, 159, 57 SE 411. 

50. Christman v. Christ, 4 Pennyp. 
(Pa.) 291. 

51. Holmes vy. Brooks, 84 Conn. 
512, 80 A 773. 

52. Ringrose v. Ringrose, 170 Pa. 


593, 33_A 129. 
Gunn v. Butler, 18 Pick. 


54, 
Ga. 21, 76 SE 375; Greer v. Pate, 85 
Ga. 552, 11 SE 869. ae 

Ky.—Morris v. Shannon, 12 Bush 
89; McKay v. Merrifield, 14 B. Mon. 
322. And see Smart v. Montcalm, 11 
Ky. Op. 98, 94 (holding that a provi- 
sion that if the grantee “should die 
leaving no children of the marriage, 
then the property to go to the right 
heirs of the undersigned, after the 


death of the undersigned” means that 


the property sk:ould pass to the heirs 
of the grantor only in the event that 
he survives grantee). 

Mo.—Farrar v. Christy, 24 Mo. 453. 

N. C.—Bryan v. Eason, 147 N. C. 
284, 61 SE 71; Respass v. Lanier, 43 
N. C. 281. But see Peterson v. Fer- 
rell, 127. N. CG. 169, 37 SH 189. 

Pa.—Westenberger v. Reist, 13 Pa. 
504; Bryan v. Spires, 3 Brewst. 580. 

S. C—Bowman vy. Lobe, 35 S. GC. 
x 271. 

Va.—Elys v. Wynne, 22 Gratt. (63 
Va.) 224. 

[a] An estate is saved if one 
child survives, where it is defeasible 
if the grantee dies without children 
living. Pierson v. Armstrong, 1 Iowa 
282, 638 AmD 440. 

{b] In Mississippi a statute con- 
taining such a provision is construed 
as not authorizing new limitations 
on contingencies not warranted by 
the common law. Jordan v. Roach, 
32 Miss. 481. 

{c] A trust deed creating a life 
estate with remainder to the life ten- 
ant’s children, and containing a pro- 
vision that in case the life tenant 
died without children the property 
shall go in fee to another, gives to 
the life tenant no interest in the 
property capable of being conveyed 
by will or otherwise. Buck v. Lantz, 
49 Md. 439. Compare Bradford v. 
Leake, 124 Tenn, 312, 1837 SW 96, Ann 
Cas1912D 1140 (holding, where a 
mother conveyed land to a son as 
trustee for himself for life, and on 
his death to his children, and pro- 
vided that if his issue should be- 
come extinct within twenty-one years 
after his death the property should 
revert to the mother, and the mother 
subsequently devised all her estate 
to a_devisee, after which the trus- 
tee died, leaving two children, and 
the mother’s devisee conveyed his 
estate to a third person, that a de- 
terminable fee vested in the two 
children, subject to the contingent 
reversionary interest of the third 
person on a failure of issue of the 
trustee within twenty-one years 
after his death). 

55. Farr v. Perkins, 173 Ala. 500, 


55 S 923. See also supra § 281. 
56. Outland v. Bowen, 115 Ind. 
150, 17 NE 281, 7 at sige 420. See 


Wilson. v. Coekrill, 8 Mo. 1. 

57. Pryor v. Castleman, 7 SW 892, 
9 KyL 967. See Hollingsworth v. 
McDonald, 2 Harr. & J. (Md.) 230, 3 
AmD 545. 

58. See statutory provisions; and 


Middlesex Banking Co. v. Field, 84 
Miss. 646, 37 S 139 (where the effect 
of such a statute upon the common- 
law rule concerning the definite and 
indefinite failure of issue is dis- 
cussea@). 

59. Rutty v. Tyler, 3 Day coe 

470. See Thomas v. Thomas, 17 ~ 
Eq. 356. 
Allen v. Wabash, etc., R. ‘Co. 
84 Mo. 646; Richards v. North West 
Protestant Duteh Church, 32 Barb. 
(N. Y.) 42, 11 AbbPr 30, 20 HowPr 
317; Rogers;v. Stoever, 24 Pa. 186; 
Robinson v. Missisquoi R. Co., 59 
Vt. 426, 10 A 522. 

61. Neely v. Hoskins, 84 Me. 386, 
24 A 882. 

[a] It was so held where a per- 
son owning the fee, but who had by 
reason of reservations and conditions 
in the conveyances to him only a 
right to use part of a building on 
the premises, conveyed the land on 
the condition that it should be for- 
ever for the use of a named church. 
Neely v. Hoskins, 84 Me. 386, 24 A 


882. 

62. Fall Creek School Tp. v. Shu- 
man, 55 Ind. A. 232, 103 NE 677; Ab- 
ercrombie v. Simmons, 71 Kan. ‘538, 
81 P 208, 114 AmSR 509, 1 LRANS 
806, 6 AnnCas 239; Jefferson County 
Bad. of Education v. Littrell, 173 Ky. 
78, 1909 SW 465; Scheetz v. Fitzwater, 
5 Pa. 126. See McKelway v. Seymour, 
29) Ni) Ji2G.) 321, 

63. Guilford County v. Porter, 171 
N. C. 356, 88 SE 855 (construing the 
interest of the grantor in the deed in 
question to be neither an easement 
nor a “reversion’’). 

64. U. S.—Mahoning County v. 
Young, 59/ Fed. 96, 8 CCA 27 [rev 
51 Fed. 585]. 

Ill.—Weihe v. Lorenz, 254 Ill. 195, 
98 NE 268; Warren County v. Pat- 
terson, 56 Tlie fiche 

Ind. ”_ Newpoint Lodge No. 255 F. & 
A. M. v. Newpoint School Town, 138 
Ind. 141, 37 NE 650; Heaston v. Ran- 


dolph County, 20 Ind. 398. 
Mass.—Barker v. Barrows, 138 
Mass. 578. 
ve H.—Coburn y. Coxeter, 51 N. H. 
46 


N. J.—Fitzgerald v. Faunce, 

N. iJ D536. 

Ate Y.—Abbott v. Curran, 98 N. Y. 
Or.—Coffin v. Portland, 16 Or. 77, 

17 2 589. 
a—Riggs v. New Castle, 229 Pa. 

490, 78 A 1037, 140 AmSR 7338. 
Vt.—Beach v. Haynes, 12 Vt. 15. 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, 
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to the grant, be rejected;°® but there is authority 


to the contrary.®® 


[§ 336] d. Restrictions as to Alienation: Where 


an estate in fee simple is granted 


proper and sufficient words, a clause in the deed 
which is in restraint of alienation is void and will 


be rejected.°* A restriction upon 


however, be imposed where the intention of the 
grantor not to pass the entire estate is apparent ;°° 
and a restriction upon alienation or encumbrance is 


Wis.—Polebitzki v. John Week 
Lumber Co., 157 Wis. 377, 147 NW 
703, AnnCas1916B 304. 

Ont.—McLean v. St. 23 
Ont. 114. 

See also infra § 370. 

[a] A deed conveying land for “the 
sole purpose of a burying-ground” 
will pass an absolute estate in fee 
simple, where it does not appear that 
the consideration paid was less than 
the full value of the land or that the | 
grantor had any interest in or rea 
son for having the land used solely 
for such purposes., Rawson v. Up- 
bridge School Dist. No. 5, 7 Allen 
(Mass.) 125, 88 AmD.670; Field v. 
Providence, 17 R. I. 808, 24 A 143. 

[b] In Pennsylvania, under the 
Internal Improvement Acts of Febr. 
25 and April 10, 1826, a grant to the 
state for the use of a canal is ab- 
solute in perpetuity. Craig v. Alle- 


Thomas, 


gheny, €3 Pa. 477. 
65. Jewett v. Jewett, 16 Barb. 
(N. Y.) 150. 


Guilford County v. Porter, 167 
N. C. 366, 83 SE 564. 

67. Ala.—Gamble v. Gamble, 75 S 
924; Graves v. Wheeler, 180 Ala. 412, 
61 S 341; Hill v. Gray, 160 Ala. 273, 
276, 49 S 676 [quot Cyc]. 

Cal.—Ripperdan y. Weldy, 149 Cal. 
667, 87 P 276. 

Hawaii.—Simerson v. Simerson, 20 
Hawaii 57. 

Tll.—Walker v. Shepard, 210 Il. 
100, 71 NE 422. 

Ky.—Miller v. Denny, 99 Ky. 53, 34 
SW 1079, 17 KyL 1376.°..And’ see 
Chappell y. Frick Co., 166 Ky. 311, 
314, 179 SW 203 [quot Cyc] (discus- 
sing the point). 

Mo.—Kessner v. Phillips, 189 Mo. 
515, 88 SW 66, 107 AmSlt 368, 3 Ann 
Cas 1005; English v. Beehle, 32 Mo. 
186, 82 AmD 126; McDowell v. Brown, 
21. MEO, . 87. 

N. C.—Ptitchard v. Bailey, 113 
N. C. 521, 18 SE 668; Munroe vy. Hall, 
97 N. C. 206, 1 SE. 651. 

Oh Smalley Vv. Smalley, 24 Oh. 
Cat ake Ns 353. 

Ss. Ci— Sandford v. Sandford, 106 
S.C. 304, 91 SH 294. 

Tenn.—Lawrence Vv. Singleton, 17 
SW. 265. 

Tex.—Bouldin v. Miller, 87 Tex. 
359, 28 SW 940; Diamond v. Rotan, 
58 Tex. Civ. A. 263, 124 SW _ 196. 

W. Va.—kKerns v. Carr, 95 SE 606; 
Deepwater R. Co. v. Honaker, 66 W. 
Va. 136, 66 SE 104, 27 LRANS 388. 

See Hauser v. St. Louis, 170 Fed. 
906, 96 CCA 82, 28 LRANS 426 (hold- 
ing, however, that where a deed con- 
veying property to trustees for bene- 
fit of a married woman contained a 
provision that “it is understood... 
that the above-granted premises are 
conveyed as aforesaid for the sole 
and separate use and benefit of the 
said ...and her heirs, and not to 
her assigns.” It was the evident 
purpose of grantors to secure the 
property to the equitable grantee free 
from marital rights and influence of 
her husband, and construed in the 
light of such purpose, the restriction 
on alienation continued only during 
coverture, and that after her hus- 
band’s death, and while she remained 


a widow, the trustees having con- 
veyed the legal title to her, she had 
full power to sell and convey in fee 
simple). 

{a] MTlustrations.—(1) Where the 
granting clause of a deed conveyed a 
fee, but at the end of the granting 


» 
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[§ 337] 


to a person by 


alienation may, 


clause and before the description 
Were inserted the words “till signed 
by” the. grantee’s “youngest living 
child,” and after the attestation 
clause and immediately over the sig- 
nature was inserted: ‘Whereas, in 
consideration the title will be and 
is void unless signed by” the gran- 
tee’s “youngest living child,” the 
quoted words being inserted after the 
deed was drawn, it was held that, if 
the words meant that, although a fee 
was given the grantee, he could not 
convey it until his youngest child 
joined in the conveyance, the restric- 
tion was void. Hill v. Gray, 160 Ala. 
273, 497-5 676. (2) Where a deed 
granted, bargained, sold, and trans- 
ferred the land to the grantee, but 
provided that the conveyance was 
made on condition that the land 
should not be liable to any debts of 
the grantee then existing or contract- 
ed during a specified period, and that 
he should have no right to sell or en- 
cumber the land for a certain period 
except to dispose of it by will, the 
grantee took a fee, and the other 
provisions were void as repugnant 
thereto. Kessner v. Phillips, 189 Mo. 
515, 88 SW 66, 107 AmSR 368, 3 Ann 
Cas 1005. (3) Where a deed from 
a mother to her son remised, released, 
and quitclaimed to the son described 
property, to have and hold during 
his natural life, unless the property 
or some part thereof is sold by him 
or some creditor of his, in which 
event the title immediately to vest in 
his children, if living, or, if not liv- 
ing, in L, if living, or, if he then 
has no children and L is dead, then 
in the heirs of L, and at the death 
of the son, if the title should still be 
in him, the same to become the prop- 
erty of his heirs, it was held that the 
limitation in the deed Was a restric- 
tion on alienation and void as repug- 
nant to the fee intended to be grant- 
ed. Diamond v. Rotan, 58 Tex. Civ. A. 
263, 124 SW 196. 

68. Burnett v. Piercy, 149 Cal. 178, 
189, 86 P 603; Totten v. Pocahontas 
Gout. ete., Co., 67 W. Va. 639, 68 SE 
373. 


“When, upon a fair consideration 
of all the parts of a deed, and of the 
contemporaneous instruments consti- 
tuting parts of the same transaction, 
it appears that it was the intention, 
by other expressions in the deed, to 
limit and qualify the effect and mean- 
ing of the granting clause, so that 
it should not operate to transfer the 
entire estate, but only a limited es- 
tate, the rule that repugnant condi- 
tions restraining alienation are 
void, does not apply, unless the con- 
ditions refer to the limited estate 
actually granted. In such cases the 
other provisions in the deed operate 
on and affect its true meaning, the 
granting clause is to be taken in the 
limited sense which the entire in- 
strument shows it was intended to 
have, and the limitations and condi- 
tions relating to the fee are not to 
be considered as repugnant to the 
grant, but as descriptive of the es- 
tate conveyed, and in harmony with 
the grant when truly interpreted.” 
Burnett v. Piercy, supra. 


69.. Abbott v. Doyle, 90 Kan, 45, 
132. P 1175. 
70. Reservations and exceptions 


generally see infra §§ 339-366. 

71. See infra §§ 346-366. 

72. Ala.—Munger v. Swanson, 110 
Ala. 414, 20 S 88. 
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not repugnant to the grant of a life estate.®® 

6. Reservations and Exceptions as Af- 
fecting Estate Created—a. In General. 
of an estate created may be dependent on an excep- 
tion or reservation 7° in the deed, the construction 
and operation of which must be determined from the 
entire instrument, taking into consideration the ob- 
ject and purposes of such reservation and exception.” 
So a fee may be granted by a deed reserving to the 
grantor some right or estate in the property;7? and 


The nature 


Conn.—Wilson v. Peck, 39 Conn. 54. 
she arehsansr v.. Odell, 31 Tll. A. 

Me.—S. E. & H. L. Shepherd Co. v. 
Shibles, 100 Me. 314, 61 A 700; Bray 
v. Hussey, 83 Me. 329, 22 A 220. 

Mass.—Battelle v. New York, ete., 
R. Co., 211 Mass. 442, 97 NE 1004; 
Johnson v. Rayner, 6 Gray 107. Seé 
Lodge v. Swampscott, 216 Mass. 260, 
103 NE 635 (holding building restric- 
tions to constitute encumbrances). 

Mo.—Pollard v. Union Nat. Bank, 
4 Mo. A. 408. 

N. J.—Farley v. Craig, 11 N. J. L. 


262. 
N. Y. — Gallupville Reformed 
Church v. Schoolcraft, 65 N. Y. 134; 


Lembeck, ete., Brewing Co. v. Rosen- 
stein, 168 App. Div. 5638, 153 NYS 
999; Blackman v. Striker, 21 NYS 
563, 29 AbbNCas 467 [aff 142 N. Y. 
555, 37 NE 484]. 


itera a aaa v. Morey, 56 Vt. 
fal Tllustrations.—(1) A fee is 


granted by a deed: Which gives the 
grantor the right to appoint by willa 
person whose consent shall be neces- 
sary to a conveyance by the gran- 
tee. Munger v. Swanson, 110 Ala. 
414, -20 S 88. (2) Which conveys 
property subject to the right of the 
grantor to cut or remove timber 
therefrom during his lifetime. Behm- 
yer v. Odell, 31 ll]. A. 350. (3) Re- 
serving the right to pasture. Wilson 
v. Peck, 39 Conn. 54; Bray v. Hussey, 
83 Me. 329, 22 A 220. (4) Reserving 
a power of revocation or reverter. 
Pollard v. Union Nat. Bank, 4 Mo. 
A. 408. (5) Reserving the ‘free and 
uninterrupted privilege of the hand 
pump in the aforesaid well, and of 
the said well and water, at all times.” 
Johnson v. Raymer, 6 Gray (Mass.) 
107. (6) Reserving a perpetual rent 
charge to the grantor, his heirs and 
assigns. Farley v. Craig, 11 N. J. L. 
262. Compare Page v. Esty, 54 Me. 


319. (7) “Saving, excepting and re- 
serving ... the family burying 
ground” describing the same, with 


rights of free ingress and egress. 
Blackman vy. Striker, 21 NYS 563, 29 
AbbNCas 467 [aff 142 N. Y. 555, 37 
NE 484]. (8) Reserving an easement. 
Gallupville Reformed Church _ vy. 
Schoolcraft, 65 N. Y. 134. (9) Re- 
serving a right of life support by the 
grantees and the right to convey if 
the grantees fail to properly support 
the grantors. Blanchard v. Morey, 
56 Vt. 170. (10) Sayles under Civ. 
St. Annot. (1897) art 627, providing 
that every estate in lands which 
shall be granted, although’ other 
words, necessary at common law to 
transfer estate in fee, are not added, 
shall be deemed a fee simple, if a 
less estate is not limited to express 
words or does not appear to have 
been granted, conveyed, or devised 
by construction or operation of law, 
where a deed conveying certain real 
estate to the grantors’ daughter con- 
tained a clause that it should be held 
in the grantors’ possession and the 
property occupied by them as a home 
until their death, such clause did not 
reserve any estate in. the grantors, 
but the deed passed the fee to the 
daughter, subject to a mere right of 
occupancy in the grantors as a home- 
stead for life. Emerson v. Pate, 
(Tex. Civ. A.) 165 SW 469. 

{b] A deed reserving a lien on the 
land for the purchase money does 
ijnot vest an absolute title until the 
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the estate conveyed may be subject to a life estate," 
or a term of years," or an estate in the nature of 
Or a tenaney in common may be 
created by a reservation in a ‘deed,?® or by an ex- 
A grant of land by metes and bounds 
excepting or re- 
serving a roadway for the use of the publie, or a 
right of way for a railroad, passes the fee to the 
land subject to the easements reserved.'S 
is otherwise where it clearly appears from the lan- 
guage of the deed that the grantor intended to re- 
serve to himself the fee in the soil of the road- 
Again a deed of bargain and sale may be 
emlay ed to convey an estate and reserve or confer 

a power of appointment, on the exeeution of which 
the deed will vest the estate in the appointee.®® But 
a reservation which is repugnant to thé estate 
granted is void,S' except, perhaps, where the inten- 


a qualified fee. 


ception. 
Ww ith full covenants of warranty, 


way."® 


DEEDS 


ment.S? 


chase money on 


But it 
foree.®® 
[§ 338] 


tate.S® 


tion may be ascertained from the entire instru- 


money is paid. Baker v. Ramey, 27 
Tex. 52. 

{e] A deed reserving the right to 
prospect for coal and other cainenele 
and to mine and remove the same 
does not convey a fee. Adams Vv. 
Reed, 11 Utah 480, 40 P 720. 

{a] SBeservation of ground-rent,— 
It has been decided that a legal es- 
tate is vested in a grantee by a con- 
veyance which reserves a ground- 
rent to the grantor with a covenant 
to convey in fee simple absolute on 
the payment of a certain sum. Sahl 
v. Wright, 6 Pa. 433. 

73. Strong v. Brewer, 17 Ala. 706; 
Claflin v. Boston, ete, R. Co. 157 
Mass. 489, 32 NE 659, 20 LRA 638; 
Murphy v. Merritt, 48 N. C.. 37} 
pyeenece vy. Smith, 1 Head (Tenn.) 

76. 
[a] A deed to a person and a bond 
by him that he will let the grantor 
retain possession of the property dur- 
ing the grantor’s life and the life of 
his wife may be construed together 
as reserving a life estate. Strong v. 
Brewer, 17 Ala. 706. 

[b] A reservation to the grantor 
and “his representatives” of a right 
of passage over the land conveyed 
reserves only a life easement, it not 
being equivalent to a reservation to 
him and to his heirs. Claflin v. Bos- 
ton, etc, R. Co, 157 Mass. 489, 82 
NE 659, 20 LRA 688. 

{e] Donee is deprived of enjoy- 
ment of the property conveyed by a 
deed of gift reserving a life use to 
the donor and his wife, until after 
the death of both the donor and his 
Murphy v. Merritt, 48 N. C. 


Tal Deeds construed as reserving 
life estate see Brookin v. SErOORM. 34 
Ga, 42; Hodges v. Spicer, 79 N. C. 223; 
De Millen y. McAlliley, 27 S.C, 
499; Larey v, Beazley, 30 S. C Ba 
119; Woodson vy. Smith, 1 Hea 
isan) 276; Keeler v. Wood, 80 Vt. 


fe] A deed excepting the. widow's 
conveys the whole interest in 
the premises except such third. 
Crosby v. Montgomery, 38 Vt. 238. 
{f] Where the grantor reserves a 
life estate with power to dispose of 
the property. a conveyance by him 
will pass a fee simple: in the pre- 
mises. anaTon v. Reeves, 48 HowPr 


sg 


CN, YY.) 50 { 
74. Daniels v. Bishop, 79 W. Va. 
240, 90 SE 828. 
75. Moulton v. Trafton, 64 Me. 


218, 219 (so held rae a deed ex- 
cepted “a saw mill and a shingle ma- 
ehine, and land enough around said 
mill to carry on the lumbering busi- 
ness at said mills... so long as 
said Trafton occupies said privilege 
with mills"); Totten v. Pocahontas 
“oat ete, Co., 67 W. Va, 639, 68 SR 
73. 

76. Wheeler v, Carpenter, 107 Pa, 


271 (so held where a deed reserves 
“all the pine timber fit for sawing’). 

77. Gill v. Grand Tower Min,, ete., 
Transp. Co., 92 Il, 249 (deed except- 


ing a certain number of acres); 
Payne v. Parker, 10 Me, 178, 25 AmD 


221 (deed excepting reversion of the 
dower where no dower has been as- 
signed by metes and bounds). 

~ Conn —Hart. vy. Chalker, 5 
Conn, 311; Peck v. Smith, 1 Conn. 103, 


6 AmD 216, 

Me—Day v. Philbrook, 85 Me, 90, 
26 A 999; Kuhn vy. Farnsworth, 69 
Me. 404; Tuttle v. Walker, 46 Me, 280; 
Stetson v. French, 16 Me, 204, 

Mass.—Jamaica Pond Aqueduct 
Corp. v. Chandler, 9 Allen 159. 

Miss.—McCrohan vy. Parker, 109 
Miss. 727,.69 S 218. 

N. H.—Graves v. Amoskeag Co., 44 
ae = A625 Richardson vy. Palmer, 38 
a H, 212; Leavitt v. Howle, 8 N. BH. 

fa] Instances.—A deed containing 
the words “excepting the roads laid 
out over said land” conveys the fee 
within the limits of the road, subject 
to the easement of the public incident 
to the uses of the ver en v. 


Dickey, 78 Me. 29, 
Mullen 4 Gray 


79. Stearns __v. 
McClung, 7 W. 


(Mass.) 161. 
80. Ocheltree vy. 
Va. 232. 

81. wren v. Cool, 23 Ind. 56, 85 

82. Bassett v. Budlong, 77 Mich. 
888, 43 NW 984, 18 AmSR 404, 

83. De Peyster v. Michael, 6 N, Y¥. 
467, 57 AmD 470, 

84% De Pey abet v. Michael, 6 N. Y. 
467, 57 aoe 

85. wiler fe Towler, 65 Hun 
457, 20 TNYS $42 [aff.143 N. Y. $712, 
|S SP SY amputation of 

on of a power 

to devise is held to be sustained by 
a reservation to the grantor, in case 
the grantee should “die intestate.” 
Spon stall v. Powell, 1 Grant (Pa.) 


86. Ala—Smith ¥. Davis, 75 S 22; 
or v. Perkins, 178 Ala, 500, 3 Ss 


Ark,—Lewis v. Tisdale, 75 Ark. 321, 
88 SW 579; Senn Vv. Walker, T4 Ark, 
104, 85 SW 2 

Cal. LEA Ao vy. John Tennant Me- 
morial Home, 167 Cal, 570, 140 P 242. 

Ill. — Hathaway v. Cook, 258 Th. 93, 
101 NE 227; Potter vy. Barringer, 236 
Tit. 324, 86 NB Fe; Seaton v. Lee, 221 
Ill. 282, 77 NE 4 

Towa, ar = 
Towa 5387, 145 NW 

Kan,—Brady vy. Fuller, 78 Kan. 448, 
96 P 854; Nolan v. Otney, 75 Kan. 
311, 89 P 690, 9 LRANS ‘317. See 
Scott, 91 Kan. 873, 187. P 
971. [reh den. 91. Kan, 922, 189 P 
488] (holding that a clause of a deed 
conveying a farm from parents. to 
their son, inserted immediately after 


i nsworth, 163 
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So also an illegal restraint on the power 
of alienation is void,S® as where, in a conveyance in 
fee, there is a reservation of a preémptive right of 
purchase by the grantor in every ease of sale by 
the grantee and of a right to a portion of the pur- 


each sale.S* And a reservation of 


a right to devise by will, which is a right which 
the grantor may exercise or not at his pleasure, is 
not a special power in trust whieh equity will en- 


b. Deed Creating Future Estate, Re- 
serving Life Estate to Grantor. 
interest may be conveyed by deed to be enjoyed in 
futuro, the grantor retaining the intermediate es- 
Thus a deed of land with a reservation to 
the grantor of the use thereof during his natural 
life will give the grantor a life estate in the prem- 
ises,S? with a vested remainder in fee to the gran- 


A present vested 


the description and stipulating that 
such conveyance was made upon the 
express condition that the grantors 
should each have an estate for life 
in the lands is effectual to reserve a 
life estate). 

Ky.—Nuckols v. pene 120 Ky. 6381, 
87_SW 799, 27 Kyl. 10438. 

Me.—Abbott v. ‘Holway, 72 Me, 298. 

Mich.—Martin v. Cook, 102 Mich. 
267, 60 NW 679. 

N. J.—Robeson v. Duncan, T4 N. J. 
Eq. 745, 70 A 685. 

N. C—Dick st Niner, 150 N. C, 68, 
63 SE 176, 

Or sop ggkenbach v. Deckenbach, 65 
Or. 160, 180 P 
ate Bois’ a 121 Pa. 368, 15 

S. C.—Dawson v. Dawson, 9 S. C. 
Eq. athe See Pledger v. David, 4S. C 


peel 
etex—-Powel v. Ott, (Civ, A.) 146 
[a] For example (1) it has been 
decided that a conveyance of land 
on condition of the grantor’s enjoy- 
ing it during his life and the pay- 
ment of an annuity by the grantee 
to the grantor during the same time 
with remainder in fee to the gran- 
tee is to be construed as a bargain 
and sale and is, valid. Rogers v. 
Bagle Fire Co., 9 ha va CN. YY.) 611; 
Jackson vv. Delancey, 4 Cow. (N. Y.) 
427. (2) An Satate in fee commenc- 
ing ot the death of the grantor is 
conveyed where the lite estate is re- 


served to the grantor. Hurst v. 
Hurst, 7 W.. Va. 289. 
87. Ala— Jenkins v. Woodward 


Iron Co. 194 Ala. 871, 69 S 646; 
Graves v. Wheeler, 180 Ala. 412, 61 
S $41, 348 [eit Cyc}; graentens’ Bank 
v. Davis, 81 Ala, 

Ga.—North Canecia Fertilizer Co. 
vy. Leming, 188 Ga. 775, 76 SE 95; 
Kytle v, Kytle, 128 Ga, 387, 57 SE 748 
(so holding of a paper in the form 
of a deed, attested as a deed and de- 
livered to a named grantee, which 
conveyed certain property together 
with all the rights and privileges 
thereto halcoging “at my death, for- 
ever, in fee mple"), Sharpe v. 
Mathews, 128 Ga. 794, 51 SE 706; 


LN hi v. Davis, 96 Ga. 107, 28 SB 
1il.—White y. Willard, 282 1. 464, 
88 NE 954; Chicago, ete, R. Co. v. 


Vaughn, 206 In. 284, 69 NE 113. 

In NUe er as v. Timmons, 49 
Ind. A. 31, 96 NE 622, 

Ky. 5B okies vy. Robinson, 96 SW 
845, ‘29 Kyl 1088, See Cundiff v. 
Shackelford, 150 Ky, 579, 150 SW 
670, AnnCasil914D 667 (holding that 
a deed of land providing that the 
rantors are to have full control dur- 
ng their lives gives more than a life 
estate, and allows the grantees to 
sell part of the timber when neces- 
sary for their comfortable support). 
Me.—Achorn vy. Jackson, S86 Me, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tee.8§ 
nant to stand seized to uses.%® 


whereby a grantor conveys and covenants certain 
lands at his death may be construed as an estate 


in fee simple to take effect after 


served in the grantor by implication.°° 
may make a valid deed of gift to his children to 
take effect after the death of himself and his wife 
And the operation of a deed 


and not until then.®! 


215, 29 A 989, 

Mich.—Engel vy. Ladewig, 153 Mich. 
8, 116 NW 550. 

Minn.—Ekblaw v. Nelson, 124 Minn. 
335, 144 NW 1094; Vessey v. Dwyer, 
116 Minn. 245, 1338 NW 613. 

Miss.—Middlesex Banking Co. v. 
Choe oohg Miss. 646, 387 S 139. 

Y.—Partenfelder  v. Peo., 211 
N. NY. 355, 105 NE 675. 

N. ‘C.—Jones. v. Sandlin, 160 N, C. 

150, 75 SE 1075; Baggett v. Jackson, 


160 N, © 26, 76 SE 86; Hatch v.' 
Thompson, 14 N. C. 411. But see 
Howell v. Howell,’ 29 N. C. 491, 47 
AmD 335 


Pa.—Anspach v. Lightner, 31 Pa. 
Super. 218. 

S. C.—Senterfeit v. Shealey, 71 S. C. 
259, 51 SE 142; Cribb v. Rogers, 12 
S. C. 564, 32 AmR 511. 

Vt.—Colby v. Colby, 28 Vt. 10. 

W. Va.—McDougal v. Musgrave, 46 
W. Va. 509, 33 SE 281. 

N. S.—Pratt v. Balcom, 45 N. S. 
123, 9 EastLR 274. 

See Hollomon y. Hollomon, 12 La, 
Ann. 607 (where the principle was 
applied to a gift of slaves). 

[a] Particular deeds construed.— 
(1) A deed by husband and wife, pro- 
viding “we do except our lifetime on 
said land,” reserved a life estate 
in the land to both grantors. Bag- 
gett v. Jackson, 160 N. C. 26, 76 SE 
86. (2) A deed reserving to the gran- 
tors all right, title, and control as 
long as either one of them should 
live, and reciting that, after their 
death, the grantee should pay out 
of the land conveyed certain speci- 
fied sums to certain persons, created 
a life use for the grantors, and a lien 
upon the land for the payment of the 
sums of money. Engel v. Ladewig, 
153. Mich. 8, 116 NW 550. “(3) 
Under a deed requiring the gran- 
tee to cultivate the land, and pro- 
viding that the grantors were to hold 
possession and a full use and con- 
trol, the grantors had the right to 
direct the manner the farm should 
be cultivated. Spradlin v. Spradlin, 
154 Ky. 54, 156 SW 1081. . 

[b] A deed of the unexpired term 
of a leasehold estate for a term of 
years, renewable forever, will not be 
rendered void by a reservation of the 
use during the grantor’s life. Cul- 
breth v. Smith, 69 Md. 450, 16 A 
112, 1 LRA 538. 

88. Ala.—Graves v. Wheeler, 180 
Ala. 312, 61 S 341; Planters’ Bank v. 
Davis, 31 Ala. 626. 

Conn.—Bissell v. Grant, 85 Conn. 


88 

Ga.—Puett v. Strickland, 144 Ga. 
193, 86 SE 547; Rollins v. ‘Davis, 96 
Ga. 107, 23 SE 392, 


Tll.—Sargent v. Roberts, 265 I11. 
210, 106 NE 805. 
Jowa.—Criswell ‘v.  Criswell, 138 


Towa 607, 116 NW 713. 
Kan.—Pentico v. Hays, 75 Kan. 76, 
88 P 738, 9 'LRANS 224. 
Ky.—Rector v. Rector, 137 Ky. 76, 
122 SW 518; Dudley v. Herring, 98 
SW 289, 30 Kyl 270. 


Me.—Achorn v. Jackson, 86 Me. 
215, 29 A 989. 

Mass.—Brewer v. Hardy, 22° Pick. 
876, 33 AmD 747. 

Minn.—Ekblaw v. Nelson, 124 


Minn. 335, 144 NW 1094. 

Mo.—Cook v. Newby, 213 Mo. 471, 
112 SW 272; Dozier v. Toalson, 180 
Mo. 546, 79 SW 420, 103 AmSR 586; 
Magwire v. Riggin, 47 Mo. 532. 

N. C.—Thomas v. Bunch, 158 N. C. 
175, 73 SE 899. 

. 


Such a deed may be construed as a cove- 


DEEDS 


Likewise a deed 


a life estate re- 
So a father 


Pa.—Muntz v. Whitcomb, 40 Pa. 

Super. 553 
Tex.—Bombarger 61 
v. Jackson, 67 


Tex. 417. 

W. Va.—McGlamery 
W. Va. 417, 68 SE 105, 21 AnnCas 
233; McDonald v. Jarvis, 64 W. Va. 
62, 60 SE 990, 131 AmSR 889. 

[a] Such a deed reduces the es- 
tate to possession (1) on the death of 
the grantor. Puett v. Strickland, 144 
Ga. 198, 86 SE 547; In re Wisner, 20 
Mich. 442° McDaniel v. Johns, 45 
Miss. 632. But see McCall v. White, 
10 La. Ann. 577. (2) Where a gran- 
tor deeded land to another, reserving 
a life estate and power to revoke, the 
fee, upon her death without revoca- 
tion, passed to the grantee regard- 
less of her will. Com. v. McCauley, 
166 Ky. 450, 179 SW 411. 

[b] Fee passes immediately on 
condition subsequent. — Howard v. 
Turner, 6 Me. 106. See Burnett v. 
Burnett, 17 S. C. 545 (holding that 
grantee is vested with a fee condi- 
tional). 

89. Ricker v. Brown, 183 Mass. 
424, 428, 67 NE 353 (where the court 
said: “We do not think that the 
existence of the power to dispose 
of the property prevents the appli- 


v. Morrow, 


eation of the principle’); Merrill v. 
Publishers’ Paper Co., 77 N. H. 285, 


90 A 786; Shed v. Shed, 3 N. H. 432; 
-Rembert v. Vetoe, 89 S.C. 198, 71 
SE 959; Hartman v. Fleming, 30 U. C. 


Q. B. 209; Simpson v. Hartman, 27 
U. C. Q. B. 460. 
90. Alsop v. Eckles, 81 Ill. 424; 


Vinson v. Vinson, 4 Ill. A. 138; Hunt 
vi Hunt,’ 119/ Ky. 39, 82’ Sw.-998, 26 
KyL 978, 68 LRA 180; Hart v. Gard- 
ner, 74 Miss. 153, 20 S 877; Merck v. 
Merck; ' 83S. C. 329, 65 SE 347, 137 
AmSR ‘815. See Nolan v. Otney, 75 
Kan. 311, 89 P 690, 9 LRANS 317 
(holding that, where an instrument 
executed and placed in the hands of 
a third person to be delivered to the 
grantee on the death of the grantor, 
being otherwise in the form of an 
ordinary warranty deed, provides 
that it shall not take effect until the 
death of the grantor, the provision, 
in the absence of some controlling 
reason to the contrary, means that 
the title is to vest at once, the en- 
joyment only being postponed until 
the death of the grantor). Drown v. 
Smith, ne Me. 141. 

[a] rom Leslee ed will be protected 
in possession during his life under 
a deed by him which he has caused 
to be delivered and which is to take 
effect at his death. _ Alsop v. Eckles, 
81 Tll. 424, 

[b] Where Livery” of seizin is abol- 
ished, a conveyance to take effect 
at the grantor’s death is valid with- 
out any intermediate estate to sup- 
port it. Shackleton v, Sebree, 86 Ill. 

16 


91. Conn.—Graves v. Atwood, 52 
Conn. 512, 52 AmR 610; Coley v. Co- 
ley, 19 Conn. 114; Fish v. Sawyer, 11 


Conn, 545. 
Ky.—Martin v. Stewart, 111 SW 


281, 338 Kyl 729; Banks v. Marks- 
berry, 3° Litt. 275. 

La.—Holloman v. Holloman, 12 La. 
Ann, 607. 

Me.—Watson v. Cressey, 79 Me. 
381, 10 A 59. 


Mass.—Steel v. Steel, 4 Allen 417. 
Mich.—Martin v. Cook, 102 Mich. 


267, 60 NW 679. 
N. H.—Dennett v. Dennett, 40 N. H. 
498. 


N. C.—In re Dixon, 156 N. C. 26, 
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delivered to a third person, to be delivered to the 
grantee upon the death of the grantor, is in some 
jurisdictions regarded as equivalent to a reservation 
in the grantor of the use of the property for life.°? 
Much depends upon the language of the deed and 
the surrounding circumstances, however, and where 
it appears that the instrument is of a testamentary 
character and revocable, no present interest passes 
to the grantee.®® 


72 SE 71; Duncan v. Self, 5 N. C. 466. 

[a] A conveyance for valuable 
consideration, conditioned that the 
grantor and his wife shall have the 
use and possession of the property 
for life may, it is decided, be con- 
strued as a conveyance with a con- 
dition subsequent that the. grantee 
shall permit such use, or an agree- 
ment to convey the use after the 
grantor’s death, or a covenant to 
stand seized to the use of the gran- 


tor tor life, then of his wife, and 
the remainder to the grantee, and 
may be enforced in equity. Sher- 


man v. Dodge, 28 Vt. 26. 

{[b] Gyrantor and his wife hold a 
life estate by entirety under a deed 
by them reserving such estate to 
them, and on the death of the hus- 
band the widow becomes sole tenant 


for life. Jones v. Potter, 89 N. C. 
220. See Reynolds v. McFarland, 11 
SW 202, 10 KyL 932. 

92. Schillinger  v. Bawek, 135 
Iowa 131, 112 NW 210. 

93. Ransom v. Pottawattamie 
County, 168 Towa 570, 150 NW 657; 
Hunt’ v. Hunt, 119 Ky. 39, 82 °SW 
998, 26 KyL 973, 68 LRA 180; Leon- 


ard v. Leonard, 145 Mich. 563, 108 
NW 985; Boon v. Castle, 61 Mise. 474, 
115 NYS 583. See Roth v. Michalis, 
125 Ill. 825, 17 NE 809 (holding that 
a conveyance by a grantor of the real 
and personal estate which he may 
leave at his death with a reservation 
to himself of the free control and 
disposal of it during his lifetime will 
not have the effect of a present con- 
veyance of the property, it referring 
expressly to what he may leave at 
his death and is void as a convey- 
ance). WHarle v. Dawes, 3 Md. Ch. 230 
(holding that, where a grantor con- 
veyed property upon condition that 
the grantee outlive him with the 
habendum to her and her heirs sub- 
ject to the condition aforesaid, and 
there is a reservation in the deed 
to the grantor of the full and com- 
plete control over the property dur- 
ing his life and the right to enjoy 
the rents, issues, and profits thereof, 
nothing passed by the deed in case 
the grantee dies before the grantor). 

{a] Thus, where an owner of land 
executes a deed to his nephew, pro- 
viding that title should not pass until 
the grantor’s death, and that in the 
meantime the grantor should have 
control of the property, with a right 
to the rents and profits, with a pro- 
vision that the property should be 
subject to the grantor’s debts and 
funeral expenses, which were made 
a lien on the property, it is not a 
present grant of a future estate. 
Boon v. Castle, 61 Misc. 474, 115 NYS 
58 


3. 

{b] Where delivery is such that 
title does not immediately pass under 
a deed‘to take effect at the grantor’s 
death, and the delivery was in pur- 
suance of an oral contract under 
which the grantees were to have the 


lands at the grantor’s death, the 
transaction is a nullity. Harman v. 
Harman, 70 Fed. 894, 17 CCA 479 


(dism app 17 SCt 994, 41 L. ed. 1186]. 

{e] The rules with regard to de- 
vises of property cannot be applied 
to a conveyance to take effect after 
the grantor’s death, in the place of 
a disposition of his property by will, 
so as to make valid a limitation in 
the deed which would be valid in a 
devise but not in an ordinary 
mye Macumter y. Bradley, 28 Conn. 
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A grant of chattels with a reservation of a life 
estate has been held to pass nothing.** 


[§ 339] G. Reservations and 
Definitions and Distinctions. 


94. Lance v. Lance, 50 N. C. 413, 
72 AmD 555. See Kirkman y. Hodgin, 
151 N. C. 588, 66 SE 616 (where a 
writing was construed as an execu- 
tory agreement and not as an at- 
tempt by the absolute owner of chat- 
tels to reserve all the life estate for 
his own life). But see Hope vy. 
Hutchins, 9 Gill & J. (Md.) 77 (hold- 
ing that a reservation in a deed of 
gift of personal property that the 
donor should not be debarred or 
prevented from holding, using, or en- 
joying the property granted, and all 
profits arising therefrom during her 
natural life, does not qualify the ab- 
solute character of the grant, except 
so far as to enable the donor to use 
either the subject granted, or its in- 
creased during her life, although the 
donor remained in possession until 
her death). 

95. U. S—Washington Mills Em- 
ery Mfg. Co. v. Commercial F. Ins. 
Co., 13 Fed. 646, 649. 

Colo.—Burlington, ete, R. Co. v- 
Colorado Eastern R. Co., 38 Colo. 95, 
§8 P 154. 

Conn.—Sheppard Touchst. p_ 80 
ye Bryan v. Bradley, 16 Conn. 474, 
4 . 


eee miler: v. Krotz, 18 Iowa 


Kan.—Barrett v. Kansas, etc., Coal 
ee 1° Kan. 6149, 651, 79 P 150 [quot 
yc 
Me.—S. E. & H. L. Shepherd Co. v. 

Shibles, 100 Me. 314, 61 A 700; Ran- 
dall vy. Randall, 59 Me. 338, 340; 
Adams v. Morse, 51 Me. 497, 498; 
Winthrop v. Fairbanks, 41 Me. 307. 
Md.—Herbert v. Pue, 72 Md. 307, 
811, 20 A 182; Schaidt v. Blaul, 66 
Md. 141, 145, 6 A 669. 
Mass,—Stockwell v. Couillard, 129 
a. 231; Cutler v. Tufts, 3 Pick. 


H.—Goodrich vy. Eastern R. Co., 
ae Na H, 149, 167. 

Y.—Beardslee vy. New Berlin 
Light, etec., Co., 207 N. Y. 34, 100 NE 
434, AnnCas 1914B 1287; Mitchell v. 
Thorne, 134 N. Y. 536, 32 NE 10, 30 
AmSR 699; Craig v. Wells, 11 N. Y. 
815, 321; Mount v. Hambley, 22 Misc. 
464, 50 NYS 813 [aff 33 App. Div. 
103, 50 NYS 818, 53 NYS 1110 (aff 
164 N. Y. 601 mem, 59 NE 1127 
mem) ]. 

N. C.—Wall v. Wall, 126 N. C. 405, 
407, 35 SE 811. 

Okl.—Edwards. v. Brusha, 18 Okl. 
234, 240, 90 P 727 [eit Cyc] (reser- 
vation of street). 

Pa.—Whitaker v. Brown, 46 Pa. 
197, 198; Bicking v. Florey’s Brick 
Works, 53 Pa. Super. 358 


Vt.—Dee v. King, 77 Vt. 230, 59 
A 839, 68 LRA 860. 

Wash.—Biles v. Tacoma, etc., R. 
Co., 5 Wash. 509, 32 P 211. 

Wis.—Williams v. Jones, 131 Wis. 
361, 111 NW 505; Fischer v. Laack, 
76 Wis. 313, 45 NW 104; Rich v. 
Zeilsdorff, 22 Wis. 544, 547, 99 AmD 

Can.—Wilson v. Gilmer, 46 U. C. 


Q. B. 545; Simpson v. Hartman, 27 
U. C. Q. B. 460, 463, 
[a] Other definitions: (1) “That 


which issues from or is an incident 
of the thing granted, and not a part 


of it.” Marshall v. Trumbull, 28 
Conn, 183, 73 AmD 667. (2) “Some- 
thing newly created out of the 


granted premises.” Hurd vy. Curtis, 
7 Mete. (Mass.) 94, 110; Manley v. 
Carl, 20 Oh. Cir. Ct. 161, 165, 11 Oh. 
Cir. Dec. 1. (3) “A clause in a deed 
whereby the grantor reserves some 
new thing to himself issuing out of 
the thing granted and not in esse be- 
fore.” 4 Kent Comm. p 468 [quot 
Brown v. Anderson, 88 Ky. 577, 579, 
11 SW 607, 10 KyL 107); Stadler v. 


A reservation is a 
clause in a deed whereby the grantor reserves some 


DEEDS 


before.®* 
Exceptions—1. 


Missouri River Power Co., 139 Fed. 
305, 307, 71 CCA 435 [certiorari den 
200 U. S. 621, 26 SCt 758, 50 L. ed. 
624). (4) “That part of a deed or 
other instrument which reserves a 
thing not in esse at the time of the 
grant, but newly created.” Bouvier 
L. D. [quot Barnes v. Burt, 38 Conn. 
541, 542]. (5) “Something merely 
created or reserved out of the thing 
granted that was not in existence be- 
fore.” Winston v. Johnson, 42 Minn. 
398, 401, 45 NW 958; Elliott v. Small, 
35 Minn. 396, 397, 29 NW. 158, 59 
AmR 329. (6) “Something arising 
out of the thing granted not then in 
existence, or some new thing created 
or reserved, issuing out of the thing 
granted and not apart of the thing 
itself.”. Iowa, ete., Light Co. v. Chi- 
cago, etc., R. Co., 241 Fed. 581, 583, 
154 CCA 357. (7) “The creation of a 
right or interest which had no prior 
existence as such in a thing or part 
of a thing granted.” Kister v. Ree- 
ser, 98 Pa. 1, 5, 42 AmR 608. (8) 
“A reservation is always something 


which is taken back out of that 
which is clearly granted.’ Stadler v. 
Missouri River Power Co., 139 Fed. 


305, 307, 71 CCA 435 [certiorari den 
200 U. S. 621, 26 SCt 758, 50 L. ed. 
624, and quot Craig v, Wells, 11 N. Y. 
315, 321]. (9) “Something merely 
created or reserved out of the thing 
granted that was not in existence be- 
fore.” Stadler v. Missouri River 
Power Co., supra, and quot Winston 


v. Johnson, 42 Minn. 398, 401, 45 NW | 


958. (10) “A reservation is the 
ereation in behalf of the grantor ofa 
new right issuing out of the thing 


granted, something which did not ex-! 


ist as an independent right before 
the grant.” Stone v. Stone, 141 Iowa 
438, 442, 119 NW 712, 20 LRANS 
221, 18 AnnCas 797; De Moss v. Sam- 
ple, (La.) 78 S 482; Snoddy v. Bolen, 
122 Mo. 479, 486, 24 SW 142, 25. SW 
932, 24 LRA 507; Snoddy v. Clark, 
(Mo.) 24 SW 146; Arden v. ne, 
(Tex. Civ. A.) 187 ‘SW 995, 997; Biles 
v. Tacoma, etc., R. Co., 5 Wash. 509, 
512, 82 P 211 [quot Studebaker v. 


Beek, 83 Wash. 260, 265, 145 P 225]. | 


To same effect Pilipo v. Scott, 21 
Hawaii, 609; Roberts v. Dazey, (Ill.) 
119 NE 910; Spencer v. Wabash R. 
Co., 132 Iowa 129, 109 NW 453. (11) 
The withholding by the grantor of 
some right or privilege for his own 
use out of or in connection with the 
estate conveyed. Smith v. Cornell 
Univ., 21 Misc. 220, 45 NYS 640. (12) 
Something in futuro in respect to the 
use of the land as an easement or 
the like. Green Bay, etc., Canal Co. 
v. Hewitt, 66 Wis. 461, 29 NW 237. 
[b] . Dllustrations.—A clause is a 
reservation when: (1) It is of a right 
of way across a railroad. Knowlton v. 
New York, ete., R. Co., 72 Conn. 188, 
44 A 8. (2) It reserves to the gran- 
tor or “its successors or assigns, 
for a right of way or other railway 
purposes” a certain strip of land. 
Bendikson v..Great Northern R. Co., 
80 Minn. 332, 83 NW 194. (3) In a 


deed to a railroad corporation it re-| 


serves “the right of passing and re- 
passing, and repairing my aqueduct 
logs forever, through a culvert six 
feet wide and rising in height to the 
superstructure of the railroad, to be 
built and kept in repair by said com- 
pany.” Ashcroft v. Eastern R. Co., 
126 Mass. 196, 198, 30 AmSR 672. 
(4) It reserves a privilege in the 
well on the premises for the ad- 
joining lot of a third person. Ives 
v. Van Auken, 34 Barb. (N. Y.) 566. 
(5) It reserves the use of a well 
and the water therein is ample for 
both parties. Barnes v. Burt, 38 
Conn. 541. (6) It is a right and priv- 
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new thing to himself out of that which he granted 
It differs from an exception which is 
ever of part of the thing granted and of a thing 
in esse at the time.% 
to take something out of the thing granted that 


The office of an exception is 


ilege of taking water from a stream 
and the right and privilege of three 
watering places, even though the 
words “excepting and reserving” are 
used. Smith v. Cornell Univ., 21 
Mise. 220, 45 NYS 640. (7) It re- 
quires the grantee to furnish to the 
grantor in perpetuity a stated quan- 
tity of water for power purposes. 
York Haven Water, ete., Co. v. York 
Haven Paper Co., 201 Fed. 270, 119 
CCA 508 [rev 194 Fed. 255]. (8) 
The deed recites that nothing is con- 
veyed which the grantor had sold 
or did not possess. Harman vy. 
Stearns, 95 Va. 58, 27 SE 601. (9) 
It reserves the right to cut timber 
within a time limited. Martin v. 
Gilson, 37 Wis. 360. (10) It re- 
serves unpaid damages awarded by 
railroad commissioners and selectmen 
for the laying of a railroad way. 
Richardson vy. Palmer, 38 N. H. 212. 

96. U. S—Brown vy. Spillman, 45 
Fed. 291 [rev on other grounds 155 
U. S. 665, 15 SCt 245, 39 L. ed. 304]. 
Washington Mills Emery Mfg. Co. v. 
Commercial F. Ins. Co., 13 Fed. 646. 

Colo.—Burlington, ete, R. Co. v. 
Colorado Eastern R. Co., 38 Colo. 95, 
88 P 154. 
Or vce .—Bryan v. Bradley, 16 Conn. 

Ind.—Elsea v. Adkins, 164 Ind. 580, 
582, 74 NE 242, 108 AmSR 320 [eit 
Cyc]. 

y.—Brown v. Anderson, 88 Ky. 

57h i SW_ 607, 10 KyL 107. 

La. —De Moss v. Sample, 78 § 482. 

Me.—Worcester v. Smith, 103 A 65; 
Hall v. Hall, 106 Me. 389, 76 A 705; 
Wellman vy. Churchill, 92 Me. 193, 
42 A 352; Morrison v. Skowhegan 
First Nat. Bank, 88 Me. 15 33 A 
782; Engel’. Ayer, 85 Me. 448, 27 A 
352; Randall v. Randall, 59 Me. 338; 
Adams v. Morse, 51 Me. 497; State 
v. Wilson, 42 Me. 9; Winthrop v. 
Fairbanks, 41 Me. 307. 

Md.—Herbert v. Pue, 72 Md. 307, 


20 A 182; Schaidt v. Blaul, 66 Md. 
141, 6 A 669. 
Mass.—Haverhill Sav. Bank  v. 


Griffin, 184 Mass, 419, 68 NE 839. 

Minn.—Carlson v. Minnesota Land, 
ete. Co., 113 Minn. 361, 364, 129 NW 
768 [eit Cyc]; Elliot v. Small, 35 
Minn, 396, 29 NW_158, 59 AmR 329. 

Miss.—Moore v. Lord, 50 Miss. 229. 

Mo.—Dozier v. Toalson, 180 Mo. 
546, 79 SW 420, 103 AmSR 586. 

Nebr. —Hiseley v. Spooner, 23 Nebr. 
470, 36 NW 659, 8 AmSR 128. 

N. H.—Cocheco Mfg. Co. v. Whit- 
tier, 10 N. H..305. 

N. Y.—Blackman vy. Striker, 142 
N. Y. 555, 37 NE 484; Craig v. Wells, 
it UN. X.. 315: Walker v. Marcellus, 
etce., R. Co. 179 App. Div. 313, 166 
NYS. 354; “Mount Vv. Hambley, 22 
Mise. 454, 50 NYS 813 [aff 33 App. 
Div. 103, 50 NYS 813, 53 NYS 1110 
(aff 164 N. Y. 601 mem, 59 NE 1127 
mem)j. 

N._C.—Wall v. Wall, 126 N. C. 405, 
35 SE 811. 

Pa.—Riefler v. Wayne Storage Wa- 
ter Power Co., 232 Pa. 282, 81 A 300; 
Sheffield Water Co. v. Elk Tanning 
Co., 225 Pa. 614, 74 A 742; Kister v. 
Reeser, 98 Pa. 1, 42 AmR 608; Whita- 
ker v. Brown. 46 Pa. 197; Bicking v. 
Florey’s Brick Works, 53 Pa. Super. 
358; McClintock y. Loveless, 5 Pa. 
Dist. 417. 

Vt.— Dee v. Kins, 77 Vt. 230, 59 A 
839, 68 LRA 860 

Wis.—Green Bay, ete., Canal Co. v. 
Hewitt, 66 Wis. 461, 29 NW 237; Rich 
v. Zeilsdorff, 22 Wis. 544, 99 AmD 81. 

Ont.—Reid v. Goodwin, 6 OntWR 
944;Wilson v. Gilmer, 46 U. C. Q. B. 


545; Lapointe v. Lafleur, 46 U. Cc. 
Q. B. 16; Simpson vy. Hartman, 27 
U. C. Q B. 460. 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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would otherwise pass.°? 


[a] Other definitions. —(1) “An 
interest retained by a grantor out ot 
the body of the thing granted.” Stad- 
ler v. Missouri River Power Co., 189 
Fed. 305, 807, 71 CCA 485 [certiorari 
den 200 U.S, 621, 26 SCt 758, 60 L. ed. 
624]; Marshall v. Trumbull, 28 Conn. 
183, 738 AmD 667. (2) “A portion of 
the thing granted, or described as 
granted, and which would otherwise 
pass by the deed." Brown vy. Allen, 
43 Me, 590. (3) “The retaining of a 
part of the thing granted.” Mwing 
v. Fertig, 24 Pa, Co., 801, 804. (4) 
“A clause in a deed which withdraws 
from its operation some part of the 
thing granted, and which would oth- 
erwise have passed to the grantee un- 
der the general deseription.” Stone 
v. Stone, 141 lowa 488, 442, 119 NW 
712, 20 LRANS 221, 18 AnnCas. 797; 
Biles v. Tacoma, etc, R. Co., 6 Wash. 
609, 511, 82 P 211 [quot Studebaker 


moh” 88 Wash, 260, 265, 145 P 
od. ‘ 
{b] Tllustrations.—A clause is an 


exception when; (1) “Reserving” the 
use of a way then in existence, State 
v. Wilson, 42 Me. 9, (2) Reserving a 
right of way “as now used,” there be- 
ing a then existing right of way. 
Bridger v, then 46 N. Y. 601 [rev 
1 Lans. 481). (3) “Saving and ex- 
cepting therefrom” fifteen feet square 
“as a way to” the grantor’s cellar. 
Mount v. Hambley, 22 Mise. 454, 60 
NYS 818 [aff 838 App. Div. 103, 50 
NYS 818, 58 NYS 1110 (aff 164 N. Y. 
601 mem, 59 NE 1127 mem)]. © (4) 
Granting all “that portion of a tract 
of 150 aeres,” described, except cer- 
tain parcels previously conveyed, and 
excepting further “three acres upon 
which our residence now is and ad- 
joining the same.” De Roach v. 
Clardy, 52 Tex. Civ. A. 233, 118 SW 
22, (6) “Reserving to the owner of 
the estate, and others adjoining ... 
a right of passageway over the with- 
in granted premises as specified” in 
a former deed, and the way existed. 
Wood v. Boyd, 145 Mass. 176, 138 NE 
476. (6) “Saving and expecting to 
my wife and myself, and our legiti- 
mate descendants, the use and priv- 
jlege ... [of certain premises] 
which we now enjoy and possess.” 
Jones v. De Lassus, 84 Mo. 541. (7) 
“Reserving” the right of building a 
dam together with the right of flow- 
age, and “also reserving" an acre 
of ground at the east end of the dam 
and the grantor owned both sides of 
the river. Smith v. Furbish, 68 N. H. 
128, 44 A 398, 47 LRA 226. (8) “Sav- 
ing and reserving nevertheless, out of 
the several water lots and soil under 
water... SO much of the same as 
will be necessary to make” certain 
streets, which the grantee covenanted 
to make and maintain at his own ex- 
pense, and that they should remain 
public highways. Langdon v. New 
York, 6 AbbNCas 814 [aff 98 N. Y. 
129}. (9) The exception is of the 
“rood heart pine timber, suitable for 
mill timber.” Bond v. Cashie, ete., 
R. Co., 127 N. C, 126, 87 SH 63, (10) 
“Pxcepting the reserve’ out of the 
grant, of certain fruit trees and the 
Jand on which they stand, “also, so 
much of the second growth of ash 
timber as I shall want for my own 
personal use."’ Randall v. Randall, 59 
Me. 838. (11) A smaller tract is “re- 
served” out of two larger tracts, by 
metes and bounds. Watkins v. 
Tucker, 84 Tex. 428, 19 SW 670. (12) 
Four acres in a square farm is re- 
served out of a larger lot. Hay v. 
Storrs, Wright (Oh.) 711. (18) It 
reserves certain rooms in a house to 
a third person who owns them. Bart- 
lett v. Barrows, 22 R. I, 642, 49 A 31, 
(14) Land on which there are two 
houses, one of which had been as- 
signed as dower, is conveyed with 
one dwelling house thereon, ‘“reseryv- 


v . 


While this distinetion be- 
tween a reservation and an exception has been uni- 
formly recognized,’* the terms ‘‘reservation’’ and 
‘*exception’’ are often used interchangeably, and 


f 


DEEDS 


trary is used,’? 
vation’? 


ing” the house oe aes by the 
widow. Kimball v. Withington, 141 
Mass. 876, 6 NW 759. (15) The 


“grantor corporation excepts and re- 
serves to itself all of the buildings,” 
ete, “standing on the granted lands.” 
Washington Mills imery Mtg. Co, v. 
Commercial BF, Ins, Co., 18 Ped. 646, 
(16) “Exeepting and forever reserv- 
ing the graveyard on the lands here- 
by conveyed at all times hereafter 
to enter thereon without hindrance 
or denial.” Mannerback v. Pennsyl- 
vania R, Co., 16 Pa. Super. 622. (17) 
“Saving and reserving nevertheless, 
for his own use the coal contained” 
in certain land “together with free 
ingress and egress, by wagon-road to 
haul coal therefrom as wanted.” 
Whitaker v. Brown, 46 Pa, 197. (18) 
The owner of a parcel of land 
granted by deed, duly reeorded, a 
part thereof to A anda right to main- 
tain a dam on the other part, and 
afterward conveyed to a third person 
the whole parcel, “reserving” all the 
rights of A, his heirs, and assigns 
therein. Stockwell v. Couillard, 129 
Mass, 281. (19) A reservation may 
also constitute an exception, if land 
referred to therein is located with 
suflicient certainty to show that an 
exception Operates upon it. Consoli- 
dated Ice Co. v. New York, 53 App. 
Div, 260, 65 NYS 912 [aff 166 N. Y. 
92, 69 NBD 718). 


97. Hawaii.—Pilipo v. Seott, 21 
Hawaii 609. 

Ill=—Gould v. Howe, 181 Ill 490, 
23 NE 602. i 

lowa,—Hall v. Wabash R. Co., 133 
Towa 714, 110 NW 1089. 


Me.—Worcester v. Smith, 1038 A 65; 
Hall v. Hall, 106 Me. 889, 76 A 705, 

Mass.—Stockwell v. Couillard, 129 
Mass. 231. 

N, J.—Graves v. Fancher, 81 N. J. 
Hq. 407, 88 A L70 {att 81 N. J. Eq. 517, 
88 A 172]. 

N. Y.—Beardslee v. New Berlin 
Light, ete, Co. 207 N. Y. 84, 100 NB 
434, AnnCasi914B 1287. 

Brick 


Pa.—Bicking v. Florey’s 
Works, 58 Pa. Super. 368. 
Tex.—Arden v. Boone, (Civ. A.) 187 


SW 995. 

Vt.—-Roberts v. Robertson, 5638 Vt. 
690, 88 AmR 710. 

Wash.—Biles v. Tacoma, ete, R. 
Co., 6 Wash. 609, 82 P 211, 

W. Vae—Freudenberger Oil Co. v. 


Simmons, 75 W. Va, 387, 83 SE 995. 

Wis.—Williams vy. Jones, 181 Wis. 
861, 1141 NW 505. 

{a] In other words, an exception 
in a deed withholds from its opera- 
tion some part of the thing conveyed, 
which but for the exception would 
pass by the general description to 
the grantee. Spencer v. Wabash R, 
Co., 182 Iowa 129, 109 NW 453; Ea- 
wards v. Brusha, 18 Okl. 284, 90 P 


727. 

{b] Tlustration.—Where the own- 
er of land, to whom lands under 
water had been conveyed, conveyed 
its tract, excepting the farm on 
which were the lands under water, 
and subsequently received a recon- 
veyance without any mention of such 
lands, title to the lands under water 
was then in it, and passed to its sub- 
sequent grantee. Graves v. Fancher, 
81 N. J. Hq. ea _ + 170 [aft 81 


N. J. Eq. 517, 88 A 1 
ae Co. v. Chi- 


98. See Vi R,, 

rare etc, R. Co., 241 Fed. 581, 154 

A 857; York Haven Paper Co. Vv. 
York Haven Water, ete., Co., 194 Fed. 
225 [rev on other grounds 201 Fed. 
270, 119 CCA 608]; Van Slyke v. Ar- 
rowhead Reservoir, ete, Co., 155 Cal. 
675, 102 P 816; Pitcairn v. Harkness, 
10 Cal. A, 295, 101 P 809; Osceola 
Presb. Church v. Harken, , 177 Iowa 
195, 158 NW 692; Stone vy. Stone, 141 
lowa 488, 119 NW 712, 20 LRANS 
221, 18 AnnCas 797; Moore v. Griffin, 
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the technical meaning will give way to the manifest 
intent, even though the technical term to the con- 


Further, where the words ‘‘reser- 


and ‘‘exeeption’’ are used together, with- 


72 Kan, 164, 88 P 895, 896, 4 LRANS 
477; Hicks v. Phillips, 146 Ky. 305, 
142 SW 394, 47 LRANS 878 [cit Cyc]; 
Brown v. Ander son, 88 Ky. 677, 11 
SW 607, 11 Kyl 107; Melntire v. 
Lauckner, 108 Me, 448, 81 A 784; Hall 
v. Hall, 106 Me, 389, 76 A 705; Stock- 
bridge lron Co. v, Hudson Iron Co,, 
107 Mass. 290; Cutler v. Tufts, 8 Pick. 
(Mass.) 272; Snoddy v. Clark, (Mo.) 
24 SW 146; Snoddy v. Bolen, 122 Mo, 
479, 24 SW 142, 25 SW 932, 24 LRA 
507; Beardslee v. New Berlin Light, 
ete.,, Co., 207 N. Y. 34, 100 NI 434, 
AnnCasi914B 1287 [rev 140 App. Div. 
942, 126 NYS 1112]; Auburn City 
Club v. MeGeer, 198 N. Y. 609, 92 NE 
105 [den reh 198 N. Y. 160, 91 NE 
539]; Mitehell vy. Thorne, 184 N, Y. 
686, 30 NID 10, 80 AmSR 699; Craig 
v. Wells, 11 N. Y. 315; Lembeck, ete., 
Brewing Co. v. Rosenstein, 168 App. 
Div.) 668, 153 NYS 999; Ives v. Van 
Auken, 34 Barb, (CN. Y.) 566; Smith 
v. Cornell Univ., 21 Mise. 220, 45 NYS 
640; Deekenbach vy. Deckenbach, 65 
Or. 160, 1380 P 729; Riefler v. Wayne 
Storage Water Co., 232 Pa, 282, 81 A 
800; Sheffield Water Co. v. Elk Tan- 
ning Co., 2256 Pa. 614, 74 A 742; Mil- 
ler v. Lapham, 44 Vt. 416; Bardon v. 
O'Brien, 140 Wis. 191, 120 NW _ 827, 
133 AmSR 1066; Pritchard v. Lewis, 
126 Wis. 604, 104 NW 989, 110 AmSR 


878, 1 LRANS 604. 

99. U. S.—Wilson v. Higbee, 62 
Fed. 72 

Conn, ——Farmington v. Riley, 88 
Conn, 51, 89 A 900. 

Fla—Florida, ete, R. Co. Wor- 
ley, 49 Fla. 297, 312, 88 s Gis [eit 
Cyc]. 


Ga.—McAfee v. Arline, 83 Ga, 645, 
10 SE 441, 

Ind—Elsea v, Adkins, 164 Ind. 580, 
582, 74 NE 242, 108 AmSR 320 [cit 
Cyc]. 

lowa.—McCoy v. Chicago, ete, R. 
Co., 176 Iowa 189, 155 NW 995; Plis- 
til v. Kaspar, 168 Iowa 333, 339, 150 
NW 684; Zimmerman v. Kirchner, 181 
lowa 488, 1381 NW 756; Stone v. ‘stone, 
141 Iowa. 438, 119 NW 712, 20 LRANS 
221, 18 AnnCas 797. 

Lia.—De Moss v. Sample, 78 S 482. 

Me.—Worcester v. Smith, 103 A 65; 
Hall v. Hall, 106 Me. 889, 76 A 705; 
State v. Wilson, 42 Me. 9. 

Mass.—White v. New York, etec., R. 
Co., 156 Mass. 181, 30 NE 612; Kim- 
ball v. Withington, 141 Mass. 376, 6 
NE 759; Stockwell v. Couillard, 129 
Mass. 281; Hudson Iron Co. v. Stock- 
bridge Iron Co., 107 Mass. 290. 

Mich.—Negaunee Iron Co. v. Iron 
Clitfs Co., 1384 Mich, 264, 96 NW 468 
[app dism 197 U. S. 4638, 25 SCt 474, 
49 L. ed. 836]; Martin v. Cook, 102 
Mich, 267, 60 NW 679 

Minn.—Carlson v. Minnesota Land, 
ete, Co., 113 Minn. 361, 129 NW 768. 

Mo.——Lemon v. Lemon, 273 Mo, 484, 
201 SW 108; Whitwell v. Spiker, 238 
er 629, 142 SW 248. 

H.—Smith. v. Furbish, 68 N. H. 
128, “44 A 898, 47 LRA 226. 

N. Y.—Borst v. iaenpie. 5 N. Y. 38; 
Mount v. Hambley, 22 Misc. 454, 50 
NYS 8138 [aff 33 App. Div. 1038, 50 


NYS 813, 58 NYS 1110 (aff 164 N. Y. 
601, 59 NE 1127 mem)]. 
Oh.—Gill v. Fletcher, 74 Oh. St. 


295, T8 NE 4338, 118 AmSR 962; Sloan 
vy. Lawrence Furnace Co., 29 Oh. St. 


568. 
Pa.—Mandle v. Gharing, 256 Pa. 
121, 100 A 5385; Riefler v. Wayne 


Storage Water Power Co., 232 Pa. 282, 
81 A 300, 302 [eit Cyc]; Kister v. 
Reeser, 98 Pa. 1, 42 A_ 608; Whit- 
aker v. Brown, 46 Pa. 197. 

Ss. C—Marion County Lumber Co. 
v. Hodges, 96 S. C. 140, 144, 79 SE 
1096 [cit Cyc]. 

Vt.—Smith v. Jones, 86 Vt. 258, 84 
A 866. 

Va.—Bradley v. Virginia R., 
Co., 118 Va. 233, 87 SE 721. 


ete., 
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out evincing any definite knowledge of their tech- 
nical meaning, the intention of the parties must be 
ascertained from the instrument interpreted in the 
light of the surrounding circumstances. 
while there cannot be with technical correctness 
both a reservation and an exception of the same 
thing,? yet both terms may properly be used in the 
same deed where the nature of the things reserved 
and excepted shows that there is a separate subject 
matter on which each ean operate.® 
or exception must be something out of the estate 
It should be noted, however, that where 
an intention is clearly expressed in what is denomi- 
nated a reservation that the grantor is to exercise 


granted.* 


Wash.—Biles v. Tacoma, 
Co., 5 Wash. 509, 32 P 211. And see 
Studebaker v. Beek, 83 Wash. 260, 145 
P 225 (discussing the point). 

W. Va.—Freudenberger Oil Co. v. 
Simmons, 75 W. Va. 337, 83 SE 995; 
Preston v. White, 57 W..Va. 278, 50 
SE 236; Chapman v. Mill Creek Coal, 
ete., Co., 54 W. Va. 193, 46 SE 262. 

‘Wis.—Jones v. Hoffman, 149 Wis. 
30, 134 NW 1046; Green Bay, etce., 
Canal Co, v. Hewitt, 66 Wis. 461, 29 
NW 237. 

Can.—Rioux v. St. eo Ter- 


ete., R. 


minal Co., 40 Can. S. C 

Ont.—Reid v. Goodwin, 6 OntWR 
944; Lapointe v. Lafleur, 46 U. C. 
Q. B. 16. 


See Van Slyke v. Arrowhead Reser- 
voir, etc., Co., 155 Cal. 287, 102 P 816 
(holding that a fee passed notwith- 
standing the property was described 
as that “reserved” in a previous con- 
veyance, the word “reserved” being 
employed in the sense of “excepted’’); 
Seligman v. Carr, 8 Cal. A. 572, 97 P 
324 (holding that Civ. Code § 1069, 
providing that a reservation in any 
grant is to be interpreted in favor 
of the grantor, refers to exceptions 
made in deeds, as well as reserva- 
tions, the words “exceptions” and 
“reservations” being used synony- 
mously in grants). 

“ ‘Reserving’ and ‘excepting,’ 
though strictly distinguishable, are 
often used interchangeably or indis- 
criminately, and the use of either 
term is not conclusive as to tet na- 
ture of the _ provision.’ Hick Vv. 
Phillips, 146 Ky. 305, 307, 142 Sw. 394, 
47 LRANS 878. 

“While the distinction between a 
reservation and an exception is some- 
times important it often happens that 
what is called a reservation is treated 
and given effect by the courts as an 
exception. It is the intention of the 
parties which is to be ascertained.” 
Plistil v. Kaspar, supra. 

“The modern tendency of the 
courts has been to brush aside these 
fine distinctions and look to the char- 
acter and effect -of the’ provision it- 
self.” Moore v. Griffin, 72 Kan. 164, 
166, 83 P 395, 4 LRANS 477. 

fa] “The use of the word ‘re- 
serve’ or ‘reserving’ or of other words 
of similar import, does not neces- 
sarily create a technical reservation. 
The deed may nevertheless’ operate 
as an exception. The construction of 
the deed is to be drawn from the cir- 
cumstances of each case and from 
all the words of the instrument, the 
object being to ascertain and give 
effect to the intention of the parties.” 
Gill _v. Fletcher, 74 Oh. St. 295, 304, 
78 NE 433, 113 AmSR 962. 

[b] In such cases where the in- 
tention is the controlling considera- 
tion the distinction of the common 
law between reservations and excep- 
tions is not materials Coal Creek 
oe Co. v. Heck, 15 Lea (Tenn.) 
[ec] Tlustration.—The words of a 
deed ‘‘the grantor hereby reserves 
the ownership of the well on or near 
the east line of the lot hereby con- 
veyed” will be treated as an excep- 
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made, and the 
However, 


A reservation 


tion. Elsea vy. Adkins, 164 Ind. 580, 
74 he 242, 108 AmSR 320. 

1. Auburn City Club v. McGeer, 
198 N. Y. 609, 92 NE 105 [den reh 198 
Nv EY c160, 91 NE 539]; Schmidt v. 
Lieberum, 54 Pa. Super. 500. And see 
Robertson v. Robertson, 191 Ala. 297, 
303, 68 S 52 [cit Cyc] (where both 
terms were used, and it was held that 
since the subject of the restrictive 
clause was an estate in land less than 
the fee, and was incorporated in the 
granting clause of the deeds, it was 
in nature an exception, not a reser- 
vation); Studebaker v. Beek, 83 Wash. 
260, 145 P 225 (discussing the point). 
But see Brown v. Anderson, 88 Ky. 
577, 11 SW 607, 11 KyL 107 (where 
it was held that, both the terms “ex- 
cepting” and “reserving” being used 
in a clause in a deed with reference to 
a family graveyard, it is to be pre- 
sumed that they were to have a dis- 
tinct meaning and application). 
Studebaker v. Beek, 83 Wash. 
, 145) P2265. 

Studebaker v. Beek, 83 Wash. 

, 145 P 225. 

4 U. S.—Stadler v. Missouri River 
Power Co., 139 Fed. 305, 71 CCA 435 
{certiorari den 200 U. S. 621, 26 SCt 
758, 50 L. ed. 624]; Brown v. Spill- 
man, 45 Fed. 291 [rev on other 
grounds 155 U. S. 665, 15 SCt 245, 39 
L. ed. 304]. 

Tll.—Roberts v. Dazey, 119 NE 910. 

Me.—Brown v. Boston, ete., R. Co., 
106 Me. 248, 76 A 692. 

Mass.—Hill v. Cutting, 107 Mass. 
596; Dyer v. Sanford, 9 Mete. 395, 43 
AmD 399 

Minn.—Carlson v. Minnesota Land, 
etc., Co., 113 Minn. 361, 129 NW 768. 

Miss.—Batratia Canning Co. v. Ott, 
84 Miss. 737, 37 S 121. 

N. Y.—Hathaway v. Payne, 34 N. Y. 


92. 

Okl.—Edwards v. Brusha, 18 Okl. 
234, 90 P 727. 

“A reservation in a deed must not 
only be, as hereinbefore pointed out, 
of something which would otherwise, 
by operation of the terms of the deed, 
be conveyed, but it must necessarily 
be of something which belongs to the 
grantor at and before the execution 
of the deed. Property cannot be con- 
veyed by reservation.” Batratia Can- 
ning Co. v. Ott, 84 Miss. 737, 757, 37 
S 121 [quot Stadler v. Missouri River 
Power Co., 139 Fed. 305, 307, 71 CCA 
435 (certiorari den 200 U. S. 621, 26 
SCt 758, 50 L. ed. 624)]. 

5. Stadler v. Missouri River Power 
Co., 139 Fed. 305, 71 CCA’ 435 [rev 133 
Fed. 314, and certiorari den 200 U.S. 
621, 26 SCt 758, 50 L. ed. 624]; Case 
v. Haight, 3 Wend. (N. Y.) 632. 

6. Cal.—Butler v.. Gosling, 130 
Cal. 422, 62 P 596. 

Tll.—Roberts v. Dazey, 119 NE 910. 

Iowa.—Stone v. Stone, 141 Iowa 
438, 119 NW 712, 20 LRANS 221, 18 
AnnCas 797. 

Me.—Hill v. Lord, 48 Me. 83; Hodge 
v. Boothy, 48 Me. 68; Moulton v. 
Faught, 41 Me. 298. 

Md.—Herbert v. Pue, 72 Md. 307, 

66 Md. 


20 A 182;-Schaidt v. Blaul, 
141, 6 A 669. 
Mo.—Lemon v. Lemon, 273 Mo. 484, 
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some right outside of and above the rights which 
he had in the thing 


granted before the grant was 
grantee assents thereto, such an 


agreement may operate as a contract, although ex- 
pressed in the form of a _reservation.® 

A reservation must be to the grantor, or, in case 
of several grantors, to some or one of them; it can- 
not be made to a stranger to the deed.® 
ception in a deed in favor of a person not a party 
to the instrument is invalid.* 

[§ 340] 2. Creation and Nature—a. In General. 
A reservation may be created by deed poll accepted 
by the grantee,’ and specific technical words are not 
required for either an exception or a reservation,® 


So an ex- 


201 SW 108. 

Nebr.—Burchard v. Walther, 58 
ec 542, 78 NW 1061. 

Y.—Beardslee v. New Berlin 
Light; etc., Co., 207 N. Y. 34, 100 NB 
434, AnnGasl914B 1287 [rev 140 App. 
Div. 942, 125 NYS 1112]; Blackman v. 
Striker, 142 N.Y; 555, 37 NE 484 [aff 
21 NYS 563, 29 AbbNCas 467]; Wal- 
rath v. Redfield, 18 N. Y. 457 [aft 11 
Barb. 368]; Eysaman v. Eysaman, 24 
Hun 430; Ives v. Van Auken, 34 Barb. 
566; Stevens v. Adams, 1 Thomps. & 
C. 587. See also Hornbeck vy. Sleight, 
12. Johns. 199; Hornbeck v. West- 
brook, 9 Johns. 73. But see Nield v. 
Jupiter, 175 App. Div. 782, 162 NYS 
465 (recognizing the rule that a res- 
ervation or exception in favor of a 
stranger to the conveyance is void, 
but holding that it does not apply to 
a _ reservation or exception in favor 
of a person who is in fact the real 
grantee). 

Okl.—Edwards v. Brusha, 18 Okl. 
234, 90 P7727. 

R. I.—In re Palin, 28 I. 12, 65 A 
Png Ex p. Young, 11 R. 636. 

D.—Brace v. Van Eta 21 ‘Sibi 
65. ‘109 NW 147. 

Wash.—Simmons v. Northern Pac. 
R. Co., 88 ‘Wash. 384, 1538 P 321, 155 
P 1039, AnnCasi918C 1184. 

Wis.—Strasson v. Montgomery, 32 
Wis. 52. 

Eng.—Whitlock’s Case, 8 Coke 71 A, 
77 Reprint 580 (holding that, where a 
person having a life estate granted it, 
and attempted to reserve a rent to 
himself and his heirs, the reservation 
was void as to the heirs). 

“A reservation is something issu- 
ing from or coming out of the thing 
granted, and must be to the grantor 
or party executing the conveyance, 
and not to a stranger.” White 
Leer 139 Iowa 479, 117 NW 


[a] Rule explained.—‘“When the 
books and the cases say that a res- 
ervation in a grant, in order to be 
valid must be tor the benefit of the 
grantor, or of some one of the gran- 
tors, and that a reservation cannot 
be made for the benefit of a stranger 
to the deed, it is meant and the lan- 
guage used connotes, that the res- 
ervation must be for the benefit of 
that grantor who, having an interest 
in the thing granted, may logically 
reserve from the operation of the 
grant a part of the estate or thing 
granted, or some right growing out 
of or appurtenant thereto.’’ Lemon 
v. Lemon, 273 Mo. 484, 496, 201 SW 


103. 

7. Beardslee v. New Berlin Light, 
ete:, Co., 207 N. Y. 34, 100 NE 434, 
AnnCas1914B 1287 [rev 140 App. Div. 
942, 125 NYS 1112]; Timmermann v. 
Cohn, 70 Mise. 327, 128 NYS 770 [aff 
146 App. Div. 924 mem, 131 NYS 1146 
mem (rev on other grounds 204 N. Y. 
614 mem, 97 NE 589)}. 

8. Loyal Prince of Wales Lodge 
v. Sinfield, 40 N. S. 30, 32. 

9. Deckenbach v. Deckenbach, 65 
Or. 160, 130 P 729. 

“No particular form is essential to 
an exception. Plain expression of 
intent to except and descriptive mat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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although apt words are necessary;!° and neither 
an exception nor a reservation will be held to have 
been created where apt words are not used there- 


for, and there appears to be no 
words should not have been used 
intention of the parties." 


eally such. 


ter by which the subject of the ex- 
ception can be identified always suf- 
fice.” Mills v. Edgell, 69 W. Va. 421, 
425, 71 SE 574. 

10. .O’Neil v. Potter, 140 Mich. 696, 
104 NW 396; Cram v. Ward, 137 Mich. 
423, 100 NW 564 (holding a beach not 
reserved by the grantor of riparian 
lots); Sherman yv. Sherman, 23 S. D. 
486, 122 NW 439; Inchiquin v. Bur- 
nell, 3 Ridg. P. C. 418. See Salter 
v.. Cycleway. Co.,. 7 Gal. A. 170, 93.P 
1045 (where an executor’s deed was 
held not to show a reservation of a 
fee subject to an easement for a cy- 
ecle-way). Compare Jones v. Hoffman, 
149 Wis. 30, 134 NW 1046 (holding 
that, where there was in fact an ‘“ex- 
ception” of a strip of land in a deed, 
and not a mere “reservation,” the es- 
tate which passed to the grantee was 
not enlarged by reference in subse- 
quent grants to the strip as a right 
of way). 

[a] Apt words are necessary to 
convey separate interests. Kincaid 
v. McGowan, 88 Ky. 91, 4 SW 802, 9 
KyL 987, 13 LRA 289. 

11. Towns v. Brown, (Ky.) 114 
SW 773, 774 [quot Cyc]; Lagorio v. 
Lewenberg, 226 Mass. 464, 115 NE 
979; Wendall v. Fisher, 187 Mass. 81, 
72 NE 322; Sutherland v. Heathcote, 
[1891] 38 Ch. 504. [aff [1892] 1_ Ch. 
475, 17 ERC 785]. See White v. New 
York, etc., R. Co., 156 Mass. 181, 30 
NE 612 (holding that whether in a 
given case the language of a deed 
shall be construed to create an excep- 
tion or a reservation will depend 
upon the situation of the property 
and the surrounding circumstances, 
in the absence of a declaration by 
the parties in the deed of their in- 
tention). 

[a] If the words “excepting and 
prohibiting” constitute but a naked 
prohibition they will be void. Craig 
v. Wells, 11 N. Y. 315. 

[b] Creation of reservation.—(1) 
A covenant does not reserve a life 
estate when it would thereby defeat 
the deed. Howell v. Howell, 29 N. C. 
496. (2) Although a life estate is 
reserved by an expression that the 
grantor “holds the life interest?’ 
Hurst v. Hurst,. 7 W.Va. 289. (3) 
And where the granted tract is near 
to the lands of both grantor and 
grantee, and in the deed between the 
description and the habendum is in- 
serted the words “the said land is to 
be common and unoccupied,” they 
will take effect as a reservation. 
Gay v. Walker, 36 Me, 54, 58 AmD 
734. (4) A grant with a reservation 
that “only the Proprietors reserve 
forever convenient driftways to the 
above said Lowance meadows, and 
gravel to mend the mill dam and 
highways, as there may be occasion,” 
is sufficient in the terms used to 
create a valid reservation. Brown Vv. 
Sudbury, 201 Mass. 149, 87 NE 483. 
(5) But there is no reservation of 
rents by a covenant to defend 
against the lawful claims of all_ex- 
cept “said lessees and assigns.’’ Gale 
v. Edwards, 52 Me. 363. (6) Nor is 
there any reservation of an outstand- 


So even the words ‘‘sav- 
ing and reserving’’ will not except mines and min- 
erals where it is admitted that the deed must be 
construed as an exercise of the power of appoint- 
ment, and the suggested reservation is to those ex- 
ercising such power who were not the legal own- 
ers of the fee in the land conveyed.” 
however, many covenants which operate as a res- 
ervation, although they are not strictly and techni- 
The true rule is said to be that, where 
words taken according to their technical meaning 
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reason why apt 
if such was the 


fest intention.}8 


of the deed.!4 


There are, 


ing title where the words neither ex- 
pressly nor by fair interpretation 
recognize such title. Holman v. Hol- 
.man, 66 Barb. (N. Y.) 215. (7) And 
where the subject matter of the 
claimed reservation does not exist 
there is no reservation of any estate. 
Pierce v. Gardner, 83 Pa. 211. 

{c] Creation of exception.—(1) In 
case a dower interest is set off it may 
be excepted by the words “subject to” 
the widow’s “dower which has_been 
set off’? Meserve v Meserve, 19 N. H. 
240. (2) A clause in a warranty 
deed, “The said premises subject to 
a mortgage to Roland Sears of two 
hundred dollars, which together with 
the Soap Stone Ledge is excepted 
from sale,” while technically inapt 
as to the mortgage, was appropriate 
to except the ledge from the convey- 
ance, and the grantee took no title 
thereto. White v. Shippee, 216 Mass. 
23, 102 NE 948. (3) A recital that 
“all lands not heretofore sold’ are 
included constitutes. an exception. 
King v. Wells, 94 N. C. 344. (4) So 
the following is a good exception: 
“Furthermore this deed is not to in- 
terfere or in the least conflict with 
or include any part or parcel of one 
hundred and twenty acres hereto- 
fore deeded to [one of the grantors 
by the grantee]... but the right to 
said [grantor]... as aforesaid 
holds good, and the one hundred and 
twenty acres is yet held and owned 
by ... [said grantor] in and out of 
said one hundred and ninety acres.” 
Cravens v. White, 73 Tex. 576, 577, 11 
SW 543, 15 AmSR 803. (5) Buta 
stipulation in a deed by town trus- 
tees that the grantor “shall allow all 
people to pass and repass, to fish, 
fowl and hunt,” ete., on the granted 
premises is not an exception. Par- 
sons v. Miller, 15 Wend. (N. Y.) 561. 
(6) And if a clause is evidently in- 
serted merely for the purpose of 
identifying the land conveyed it is 
not an exception. Choate v. Johns, 
(Tex.) 15 SW 106. 

12. Sutherland Vv. Heathcote, 
[1891] 3 Ch. 504 [aff [1892] 1 Ch. 475, 
17 ERC 785]. 

13. Ga.—Sirmans v. Miltown Lum- 
ber Co., 130 Ga, 82, 60 SE 267. 

N. Y.—Clute v. New York Cent., 
etc., R..Co.,, 5 NYSt 117. [aff 120 
N. Y. 267, 24 NE 317]. 

Pa.—Bicking v. Florey’s Brick 
Works, 53 Pa. Super. 358, 

Eng.—Inchiquin v. Burnell, 3 Ridg. 
P..C. 418, 

Ont.—Wilson v. Gilmer, 46 U. C. 
Q. B. 545 (holding “subject to” suffi- 
cient to create an exception). 

{a] Dlustration—A recital in a 
warranty deed that “It is especially 
understood that the sawmill privi- 
leges is sold from fourteen inches 
up” is insufficient to reserve any 
right in the grantor to the timber or 


reversionary interest therein. Sir- 
mans y. Milltown Lumber Co., 130 
Ga. 82, 60 SE 267. 

14. Fletcher v. Lyon, 93 Ark. 5, 


123 SW 801; Jones v. American As- 
soc., 120 Ky. 413, 86 SW 1111, 27 
KyL 804; Waterhouse v, Gallup, (Tex. 
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do not create a legal reservation and are notwith- 
standing construed to amount to a reservation, it 
is always done with a view to adyance the intent of: 
the parties, but not to defeat or destroy it. 
words not technically amounting to a reservation are 
not to be so construed unless to effectuate a mani- 


And 


Where not repugnant to the grant, 


a reservation or exception may appear in any part 
But words inserted in a covenant 
against encumbrances for the purpose of modifying 
the grantor’s liability thereon are not sufficient to 
constitute a reservation or exception where the 
granting clause and habendum convey the fee.?® 
Duration. Where a reservation does not contain 
words of inheritance, it exists only for the life of 
the grantor.‘* In the case of an exception, however, 


Civ. A.) 178 SW 778. ; 

[a]. Habendum clause.—A _ reser- 
vation or exception may be enforced, 
although contained in the habendum 
clause of the deed, as fully as if set 
out in the granting clause when 
from the whole instrument the in- 
tention of the parties is sufficiently 
expressed to be enforced. Jones v. 
American Assoc., 120 Ky. 4138, 86 SW 
1111, 27 KyL 804. 

15. Wendall v. Fisher, 187 Mass. 
81, 72 NE 322. 

16. Ark.—Field v. Morris, 88 Ark. 
148, 114 SW 206. 

Iowa.—Stone v. Stone, 141 Iowa 
438, 119 NW 712, 20 LRANS 221, 18 
AnnCas 797 (holding that, where a 
deed conveyed land in trust, “except- 
ing a certain lot of timber... for 
the express use and benefit and be- 
hoof of’’ a particular person, the ex- 
ception terminated with the death of 
the person named, the court recog- 
nizing the distinction between an ex- 
ception and a reservation, and, while 
construing the particular deed to cre- 
ate an exception, applied the rule 
stated in the text with regard to re- 
servation). 

Me.—MclIntire v. Lauckner, 108 Me. 
443, 81 A 784; Hall v. Hall, 106 Me. 
389, 76 A 705. 

Mich.—Negaunee Iron Co. v: Iron 
Cliffs Co., 1384 Mich. 264, 96 NW 468 
[app dism 197 U. S. 463, 25 SCt 474, 
49 L. ed. 836.] 

Pa.—Mandle v. Gharing, 256 Pa. 
121, 100 A 535. 

See Dawson v. Western Maryland 
R. Co., 107 Md. 70, 68 A 301, 126 
AmSR 337, 14 LRANS 809, °15 Ann 
Cas 678 (holding that the grantor in 
a deed may impose a restriction in 
the nature of an easement on the 
land conveyed for the benefit of the 
land retained, but where the servi- 
tude is imposed without an attempt- 
ed reservation in favor of the heirs 
and assigns of the grantor, and ina 
deed not containing words of inheri- 
tance, Which at the time only con- 
veyed a life estate to the grantee, 
unless the intention to convey an ab- 
solute estate appeared, the restric- 
tion cannot be enforced by an as- 
Signee of.the grantor); Newaygo 
Mfg.. Co. v. Chicago, ete, R..Co., 64 
Mich. 114, 30 NW 910 (holding that, 
where the owners of certain land ad- 
joining a water power and canal 
owned by them granted to a railroad 
company a right of way, reserving 
the land lying between the canal and 
the river which had long been used 
by them as a right of way, the reser- 
vation being for the free and unin- 
terrupted use of the grantors, their 
heirs and assigns, the reservation 
in the deed extended to the grantee 
or the partnership making it who 
succeeded to the business). 

{a] Implied grant.—(1) A reser- 
vation in a conveyance operates by 
way of an implied grant. Worcester 
v. Smith, (Me.) 103 A 65; Hall v. 
Hall, 106 Me. 389, 76 A 705. (2) And 
in the absence of words of inheri- 
tance, only an estate for grantor’s 
life is created. Hall v. Hall, supra. 
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words of inheritance are not necessary to retain 
the title for the grantor and his heirs.’ 

[§ 341] b. Implied Reservations. The law will 
not reserve anything out of a grant in favor of the 
grantor, except in a case of necessity.1® 

[§ 342] c. Severance of Estates. An owner 
may convey the surface estate in fee and reserve 
an estate in fee in minerals or any particular spe- 
cies of them, but this severance of each estate is 
subject to the laws of descent, of devise, and of 
conveyance.) 

{§ 343] 3. Validity—a. In General. An excep- 
tion or reservation is void where there is nothing 
for either to operate upon, or where the grantor 
had no interest or estate in the thing execepted.”° 

[§ 344] b. Reservations. It is competent for 
the vendor to convey the fee to the vendee and re- 
serve certain rights to himself, his heirs and as- 
signs.24 And a reservation may be valid where it 
is not prohibited by either the letter or the policy of 
the law.?2 A reservation may also be of a power 
and not of an estate, and therefore lawful.** But 
a reservation should not be contradictory,?* repug- 
nant to the grant,?° incompatible with a gift,’ as 
large or as broad as the grant itself,?’ or indefinite 
or uncertain.2® Again a reservation ‘fof all claim 
or right of action’’ against an elevated railroad for 
damages to the property conveyed by the road in 
the past, present, or future does not deprive a sub- 
sequent owner of the right to sue to recover dam- 


17. Worcester v. Smith, (Me.) 103) sell, 
A 65; Nagaunee Iron Co, vy. Iron| such real estate, 
Cliffs Co., 134 Mich, 264, 96 NW 468] power to 
Tapp dism 197 U. S. 468, 25 SCt 474, 
49 L. ed. 8386]; Mandle v. Gharing, 26. 
256 Pa. 121, 100 A 535. (Ky.) 

18. Crossley & Sons, Ltd. v. Ligh- 
towler, L., R. 2 Ch, 478. 

19. Kincaid v. McGowan, 88 Ky. 


275, 
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convey, or otherwise dispose of 
it gave the grantor 
mortgage 
only the reserved life estate). 
Banks v. Marksberry, 
See .Young v. Young, 80 
N. Y, 422, 86 AmR 684; Rosenburg v. 
Rosenburg, 40 Hun (N. Y.) 91; 
v. Nutting, 47 Barb. (N. Y.) 870. 


[§§ 340-346 


ages suffered after he has acquired title?”  Ordi- 
narily if a reservation is void either for repugnaney 
or because it is contrary to law, the result is to 
leave the conveyance absolute.*®° Under the eom- 
mon-law rule, where a transfer was made by feoff- 
ment and livery of seizin, any power of revocation 
reserved in the feoffment itself was void, on the 
ground that it was repugnant to the grant.*! Under 
statutory provisions in some states, however, it is 
held that a person who creates a future interest by 
deed may provide in the deed creating it for the de- 
feat of such interest by means of a power of revo- 
cation reserved therein, to be exercised by the 
grantor or by any other appropriate means,*# 

Power to mortgage. <A reservation of a power to 
mortgage is valid.*# 

[§ 345] c¢. Exceptions. An exception is void 
which is of a thing or right which the grantor does 
not own,®* or which is of an estate or interest which 
has never been in the grantor, although it is other- 
wise where the ownership thereof is in the grantor.*® 
Again an exception should not be repugnant to or 
inconsistent with the grant, or it will be void.*? 

[§ 346] 4. Construction and Operation—a, In 
General. A reservation is to be construed more 
strictly than a grant." The nature of the reserva~ 
tion is, however, very material."® But the charae- 
ter and extent of mghts reserved to the grantor 
may be immaterial as far as the rights of the gran- 
tee are concerned, where the action is brought by 


son the ceremony was required and 
the presence of witnesses was nee 
essary. (4 Kent's Commentaries 
"480,) As this purpose would be de- 
teated if the accompanying deed con- 
tained a reservation of power to re« 
voke it, so that thereby the transfer 
could he Apeolutely defeated and a 
retransfer effected without such pub. 


and dispose of 
8 Litt, 


Trish 


91,4 SW 802, 9 KyL 987, 13 LRA 289; [a] Reservation of right to revoke | lic ceremony or witnesses, the courts 
Kincaid v. Magowan, 6 KyL 99, 13| am absolute py is vol Daniel v. | were forced to hold that such reser. 
Ky. Op. 678. See generally Mines Veal, 82 Ga. 689 vation In a feoffment was void.” Ten. 
and Minerals [27 Cye 677]. 27. Foster v, Runk, 109 Pa, 291,/nant v. John ‘Tennant Memorial 

20. Burlington, ete, R. Co, v.|58 AmR 720; Shoenberger v. Lyon, q Home, 167 Cal. 670, 678, 140 P 242, 
Colorado Eastern R. Co., 38 Colo. 95,| Watts & S. (Pa,) 184. 244 


88 P 154; O'Neil v. Potter, 140 Mich. fa] 
696, 104 NW 396; Manley v, Carl, 20 
Oh. Cir. Ct. 161, 11 Oh, Cir. Dec. 1. 

21. Holmes v. Martin, 10 Ga. 508; | Morse, 
Smith v. Ellis, 39 Tex, Civ. A. 211, 87 28. Reidinger 
SW 856 (right to reacquire land). Min, Co.,, 

22. Minor vy. New Orleans, 115 La,| Hicks, 109 Va, 
301, 388 S 999; Sadler vy. Taylor, 49 29. 
W. Va. 104, 38 SE 583, 

[a] A reservation of future accre- 
tions is valid. Minor v. New Orleans, 
115 La, 301, 88 S 999, 

23. Varner v. Rice, 44 Ark. 286; 
Thomas v. Moody, 1 Kyl 128, 10 


ardson 
ern Union Tel, 


[rev 49 App. Div. 


Ky. Op. 667, See also Van Ohlen’s 
App., 70 Pa. 57. App. Div, 892, 
[a] A reservation of power of 


sale for the purpose of reinvestment 
on the same terms is not repugnant, 
under a deed giving a life estate to 
the grantor and his wife during the 
life of the survivor of them and a 
vested remainder to others, Horn v. 
Broyles, (Tenn. Ch. A.) 62 SW 297. nant 
24. Strasson v. Montgomery, 82/140 P 
Wis, 52, 31. 
25. Colo.—Walpole v. State Bd., 62 
Colo. 554, 163 P 848, 851 [cit Cyc}, 
La.—Wilson v. Hoffman, 115 La, 


pats 40 S 328, 
may lOF 15 Abb 


ages to which 
titled at 
of the deed). 


273, 

Memorial 
242, 
Tennant vy, 


fa] 
arose from 
purpose of the 

Y.—Dennison vy, 

NOas 489, 2 HowPrNS 528 

Tex.—Juneg v. Petermann, (Civ, A.) 
194 SW 202; Arden v, Boone, (Civ. 
A.) 187 SW 995, 

Va,—Hunter’ v. Hicks, 109 Va, 615, 
64 SE 988. 

See Brady v. Fuller, 78 Kan. 448, 
96 P 854 (holding that where a deed 
conveyed land to the grantee reserv- 


of an alienation 
consisted of a 


ized by 


“All the slabs made at said 32. 
mill” is not a valid reservation in the 
conveyance of a sawmill, 
51 Me, 497, 


89 Mich, : 
615, 64 SH 988. 
Shepard vy. Manhattan 
169 N. Y, 160, 62 NW 161 [aff 48 App, 
Div, 452, 62 NYS 977]. Compare Rich- 
v. Palmer, 88 N. H. 212; Weat- 35, 
Co. v. Shepard, 
164, 68 
345, 68 NYS 485], 
But see Mission ree v, Ridley, 167 
52 
struing the reservation in question to 
be restricted to the claim for dam- 
the grantor 
the time of the execution 


Cantrell, 


N. Y, 170, 62 NW 


30. Cantrell vy, 
69 S 652; Tennant v, 
Home, 


John |Tennant Me- 
morial Home, 167 Cal, 670, 140 P 242, 
Reason for rule,— 
the peculiar 
ceremony of 
of seisin which was a necessary part 

by feoffment, It 
formal 
possession on the premises, symbol- 
the manual 
clod or piece of turf from the land, 
all of which was done in the presence 
of witnesses from the vicinage, 
publicity was required because in 3a, 
those times there were no public rece 


Tennant vy. John Tennant Me- 

morial Home, 167 Cal, 670, 140 P 242, 

Adams v. 83. Bouton v, Doty, 69 Conn, 6381, 
87 A 1064, 

Cleveland Tron 34. Moore v, Lord, 60 Miss. 229; 

30; Hunter v.| Pollock v, Cronise, 12'HowPr (N. Y,) 

Compare Kran Vv, Case, 128 U1, 


363, 
R, Co,,| A, 214 (holding that an exception wis 
not necessarily evidence of a claim 
of ownership by the grantor, 
Hill v, Cutting, 107 Masa, 696, 
169 86. Mich.—Sharp v, Sharp, 148 
LRA 116} Mich, 278, 111 NW 767, 
N. Y.—Timmermann vy, Cohn, 70 
Mise. 827, 128 NYS 770 [aft 146 App, 
Div, 924 mem, 181 NYS 1146 mem 
(rev on other grounds 204 N, Y, 614 
mem, 97 NW 689) ], 
was en- aah C.—Jordan v, Hallowell, 4 .N, ©, 
~ 
R, T.—0x p. 11 KR. T, 686, 
W. VarMroudenberger Oll Co, v, 
Simmons, /75 W, Va, 887, 88 SH 996, 
670, 87. St. Anthony Malls Water-Pow- 
er Co, v, Minneapolis, 414 Minn, 270, 
48 NW 566; Consolidated Tee Co, v, 
New York, b8 A »p. Div, 260, 66 NYS 
"The rule | 912 haf 166 N, Y, 02, 69 NI 7197, 
nature and [a Tilustration.—If a  gerantor 
livery | states in his deed that he excepta a 
certain portion of land because he 
wants it for a particular purpose, he 
cannot be held to have conveyed that 
which he has oxpresaly excluded, be« 
cause he devotes it to a different pur- 


NYS 746 (con- 


Young, 

178 Ala, 
John Ten- 
167 Cal, 


delivery of 


delivery of a 


pose, Consolidated Tea Co, v, ow 
York, 58 App, Div, 260, 66 NYS 9128 
The | [aft 166 N, ¥, 92, 69 NW 113), 


Dygert v. Matthews, 11 Wend, 
(N, Y,) 86, See Basnight -v. Small, 


ing a life estate, with a provision] ords of conveyances and it was nec-| 168 N, C, 16, 79 SH 369 (holding that 
following such reservation giving | essary in some way to preserve évi«|a logging railroad which ts a fixture 
power in the grantor to mortgage, | dence of the transfer, Wor- this reae | upon the Jand An not excluded from 


§§ 346-349] 


the grantor against a third person.*® Nor does the 
rule that a reservation in a deed should be con- 
strued with reference to the rights of the parties 
as interpreted by themselves apply where the reser- 


vation is clear and unambiguous.*? 
[§ 347] 


ner.*? 


clear.*# 
an express reservation.*® 


the grantor.*® 
[§ 348] ¢. As to Strangers. 


a conveyance thereof by the fact that 
the grantor reserved for himself the 
pine timber upon the tract, it appear- 
ing that there was timber of other 
varieties large enough to cut). 

39. Farmington v. Riley, 88 Conn. 
51, 89 A_ 900. 

[a] Tlustration Whether a town 
in deeding land reserved a corporeal 
hereditament in the sand, or a mere 
right or privilege to be, exercised 
upon the land, the town or individ- 
ual to have the right to carry away 
sand, is immaterial to the owner, in 
an action by the town to enjoin the 
sale of sand to a nonresident. Far- 
mington v. Riley, 88 Conn. 51, 89 
A 900. 

40. Richmond Land Co. vy. pVatsen, 
129 Mo. A. 554, 107 SW 1045. 

41. See supra § 219. 

42. Ala.—Jacobs v. Roach, 

Ala. 201, 49 S 576. 
lomserst Hey v. Sirdorus, 41 Iowa 


Ky.—Towns v. Brown, 114 SW 773; 
he ae v. Darling, 52 SW 936, 21 KyL 
Me.—Billings v. Beggs, 114 Me. 67, 
95 A 354; Wellman vy. Churchill, 92 
Me. 193, 42 A 352; Foster v. Foss, 77 
Me. 279. 

Mass.—Derby v. Hall, 2 Gray 236. 

Mich.—Moore v. Young, 162 Mich. 
237,.127 NW 339; Bolio v. Marvin, 130 
Mich. 82, 89 NW 563. 

N. Y.—Beardslee v. New Berlin 
Light, etc., Co., 207 N. Y. 34, 100 NE 
434, AnnCas1914B 1287; White v. Mil- 
ler, 200 N. Y.. 29, 92 NE. 1065 
{aff 134 App. Div. 908, 118 NYS 
1150]; Blackman v. Striker, 142 N. Y. 
555, 37 NE 484 [aff 21 NYS 563, 29 
AbbNCas 467]; Grafton v. Moir, 130 
N. Y. 465, 29 NE 974, 27 AmSR 533 


161 


{aff 9 NYS 3 (aff 1 NYS 4)]; Duryea 


v. New York, 62 N. Y. 582; Borst v. 
Empie, 5 N. Y. 33; Shinnecock Hills, 
etc., Realty Co. v. Aldrich, 132 App. 
Div. 118, 116 NYS 532 [aff 200 N. Y. 
533 mem, 93 NE 1132 mem]; Hender- 
son Est. Co. v. Carroll Electric Co., 
113 App. Div. 775, 99 NYS 365 [aff 
189 N. Y. 581 mem, 82 NE 1127 mem]; 
Consolidated Ice Co. v. New York, 53 
App. Div. 260, 65 NYS 912 [aff 166 
N. Y. 92, 59 NE 713]; Ives v. Van 
Auken, 34 Barb. 566; Hale v. Jenkins, 
55 Misc. 119, 106 NYS 282; New York 
Univ. v. Loomis Laboratory, 35 Misc. 
82, 71 NYS 239 [aff 68 App. Div. 635 
mem, 74 NYS 175]; Jackson v. Gard- 
ner, 8 Johns. 394; Jackson v. Hudson, 
3 aba: 375, 3 AmD 500. 

1a N. C.— Massey v. Warren, 52 N. C. 


Pa.—Sheffield Water Co. vy. Elk 
Tanning Co., 225 Pa. 614, 74 A 742; 
Klaer v. Ridgway, 86 Pa, 529: Rouns- 
ley v. Jones, 2 Walk. 112; Ewing v. 
Fertig, 9 Pa. Dist. 756, $4 Pa. Co. 
201; McClintock v. Loveless, 5 Pa. 
Dist. 417; Ball v. Ball, 4 PaLJ 424. 

Ont.—Wright Vv. Jackson, 10 Ont. 


But see Green Bay, ete., Canal Co. 


\ 


b. As against Grantor. 
plicable to deeds, of construction against the grantor 
and in favor of the grantee *! applies to reserva- 
tions and exceptions expressed in a doubtful man- 
But it applies only where the words are 
doubtful or ambiguous,4* or where by the ordinary 
rules of construction the intention is left in doubt, 
and it has no place where the language is sufficiently 
The rule does not operate so as to destroy 
By statute, in some ju- 
risdictions, it is provided that a reservation or ex- 
ception in a grant is to be interpreted in favor of 


Adthough a reser- 


DEEDS 


[18C.5.] 345 


vation is ineffectual to create title in a stranger,*” 
it may, when so intended, operate as an exception - 
to the grant.4® Generally, however, all reservations, 
unless otherwise expressed, operate in favor of the 


grantor, although a grantor may by reservation pre- 


The rule, ap- 


serve the rights of others in the premises, such as 
the lessees or tenants, or existing rights of third per- 
sons, provided such rights are at the time subsist- 
ing.4° And a reservation may be made to the gran- 
tor when valuable rights are secured to him, al- 
though others may be benefited.®° 
though a reservation can be only, to the grantor, he 
may subsequently convey the thing reserved.*? 

{[§ 349] d. Tenants in Common or Cotenants. 
Where a person owns an undivided interest in land, 
he may, upon a conveyance thereof, make a valid 
exception not greater than-his interest.>* 


However, al- 


So a per- 


son owning an undivided interest in land may ex- 


vy. Hewitt, 66 Wis. 461% 465, 29 NW 
237 (where the court said: “If there 
is a reservation in the deed, it being 
in effect a grant by the grantee, it 
should be construed most favorably 
to the original grantor, by the same 
rule. 
deed an exception or reservation is 
most clearly an exception, for it is 
a part of the thing included in the 
grant, to be taken out of it, and 
the part so taken out is in esse. All 
the buildings named are a part of 


the freehold, and, if reserved to the} 


grantor, such reservation is an ex- 
ception. The exception, therefore, 
if of doubtful construction in respect 
to whether any part of the land in 
fee is excepted with the buildings, 
must, by the same rule, be construed 
in favor of the grantee, and against 
the grantor, who has granted the 
whole estate and sets up the excep- 
tion against it’). 

“It is an established principle that 
where the language in a deed, claimed 
to have been used to make an excep- 
tion or reservation, is doubtful, it is 
to be construed most strictly against 
the grantor and most favorably for 
the grantee.” Billings v. Beggs, 114 
Me. 67, 68, 95 A 354. 

“Tt is a rule of construction that 
the words of a reservation will be 
construed most strictly against the 
grantor and most beneficially for the 
grantee.” Stadler v. Missouri River 
Power Co., 139 Fed. 305, 308, 71 CCA 
435 [certiorari den 200 U. S. 621, 26 
SCt 758,.50 L. ed. 624]. 

[a] MTlustrations—-(i) Construc- 
tion is against the grantor under a 
deed of all property “except such as 
is allowed by law to poor debtors,” 
and it covers all except such as was 
then under legal exemption. Massey 
v. Warren, 52 N. C. 143. (2) And 
where covenants of warranty are fol- 
lowed by the clause “except all the 
wheat on the ground or land above 
described,” the most favorable con- 
struction to the grantor could indi- 
eate only an exception of the wheat 
from the warranty, leaving the own- 
ership in the grantee. Knapp v. Wool- 
verton, 47 Mich. 292, 11 NW 164. (3) 
However, under a deed reserving the 
rents, issues, and profits of land to 
the grantor for life, and after his 
death to his wife for her life, the 
widow took no title to rent wheat, 
harvested and placed in granaries be- 
fore her husband’s death, as against 
his executor. Ahnert vy. Ahnert, 98 
Kan. 773, 160 P 203. 

43. Waldorf v. Elkhart, ete. R. 
Co., 13 Ind. A. 134, 41 NE 396; Car- 
roll v. Granite Mfg. Co., 11 Md. 399. 

[a] Bule of last resort.—The gen- 
eral rule that reservations and ex- 
ceptions in a deed are to be con- 
strued against the grantor is only 
one of last resort applicable where 
the language of the instrument will 
equally admit of more than one in- 
terpretation. Waldorf vy. Elkhart, 


That which is called in this| 


cept and reserve to himself that part of the oil, 


R. Co., 13 Ind. A. 134, 41 NE 

44. Corey v. Edgewood Borough, 
18 Pa. Super. 216. 

45. Bice v. Brown, 98 Wash. 416, 
167 P 1097. 

46. Pavkovich v. Southern Pac. R. 
Co., 150 Cal. 39, 87 2 1097; Seligman 
v. Carr, 8 Cal. A. 572, 97 P 324; Pit- 
cairn v. Harkness, 10 Cal. A. 295, 298, 
101 P 809 (where the court said: 
“Notwithstanding section 1069, Civil 
Code, which provides that reserva- 
tions in a grant shall be interpreted 
in favor of the grantor. Such rule 
must be considered in connection 
with other provisions of the code in 
reference to interpretations, the most 
prominent of which is that all inter- 
pretations should be directed toward 
the ascertainment of the true intent 
of the parties”). 

47. Tuscarora Club v. Brown, 215 
N. Y. 543, 109 NE 597 [rev 154 App. 
Div. 366, 139 NYS 766]. And see 
cases infra note 48. 

48. Martin v. Cook, 102 Mich. 267, 
60 NW 679; Burchard v. Walther, 58 
Nebr. 539, 78 NW 1061; West Point 
Iron Co. v. Reymert, 45 N. Y. 703; 
Bartlett v. Barrows, 22 R. I. 642, 49 


A 31 
Rights existing against gran- 


etc., 
396 


[a] 
tor.— Where a clause reserves rights 
which existed as against the gran- 
tor before his conveyance, it will 
have the effect of an exception lim- 
iting the preceding description of the 
property conveyed. Bartlett v. Bar- 
rows, 22 R. I. 642, 49 A 31. 

49. Shelby v. Chicago, etc., R. Co., 
143 Ill. 385, 32 NE 438 [aff 42 fl. A. 
339]; Illinois Cent. R. Co. v. Indiana, 
ete., - Co., 85 Til. 211; Ft. Worth 
Impr. Dist. No. 1 v. Weatherred, 
(Tex. Civ. A.) 149 SW 550, 552 [eit 
Cyc]; Gwinn v. Gwinn, 77 W. Va. 281, 
87 SE 371. See Clark v. Wabash R. 
Co., 132 Iowa 11, 109 NW 309 (hold- 
ing that where, at the time plaintiff 
acquired title to the property in con- 
troversy, defendant railroad com- 
pany, had not acquired a right of 
way over the same, but was a mere 
trespasser without right to remain 
on the land, its location was not with- 
in a provision of the deed that it 
should be “Subject to all railroad 
rights of way of all railroads now 
located over said land’). Redding v. 
Vogt, 140 N. C. 562, 53 SE 337, 6 Ann 
Cas 312 (holding that, although a life 
estate in a third person cannot be 
created by a reservation in a deed, 
yet, where the grantor owns only a 
remainder after an estate for the life 
of a third person, his deed may prop- 


|/erly except an estate for the life of 


that person). 

50. Gay v. Walker, 36 Me. 54, 58 
AmD 734s een v. Wall, 126 N. C. 405, 
35 SE 8 

51. Race v. Snodgrass, 140 
Ala. 365, 37 S 246. 

52. Ewing vy. Fertig, 9 Pa, Dist. 
756, 24 Pa. Co. 301, 


346 [18C.J.] 


minerals, and gas which was his property, but he 
eannot except the entire thing nor interest=™ A 
reservation is void where it is of the interest of a 
tenant in common in the mines in and upon the 
lands granted, im a conveyance by him of his es- 


tate 


[§ 350] e. Intention. A reasonable construc- 
tion should be given te a reservation or exception 
aecording to the intention of the parties, ascertained ) 

There should be con- 


from the entire instrument. 


DEEDS 
the 


used, the 
the meaning of specific words, the context, the re- 
citals, the subject matter, the object, 

nature of the reservation or exception 
tendant facets and surro 


[SG 349-950 
ordinary meaning of words, 
and 


the at- 
unding cireumstances before 


the parties at the time of making the deed This 


tions or exceptions of property gen 
timber, and the hke;** of plants;s of reads and 
streets;** of sidewalks; of rights, estates, or in- 


rule is applicable to the construction of reserva- 


erally,’S of trees, 


sidered, when necessary and proper, the foree of | terests generally;* of a right of way;® of a life 


736, 24 Pa. Co. 301. 


230 Fed. 421, 144 CCA 
583; Thomas v. Hatch, 23 F. Cas. No. 
13,893, 3 Sumn. 170. 

Colo—Tewers v. Balfe, 53 Colo.) 
245, 225 P 537. 

Conn.—Farmingston  v. Riley, 
Cenn. 51, $8 A $00 (reservation by! 
town of right te take sand and) 
gravel). | 

Ga—Lankford v. Peterson, 127 Ga.! 
666, 56 SE 774. 

lilL—Shelby v. Chicago, etc. R. Co, 
143 Til. 385, 32 NE 438; Noble vy. Hili-/ 
nois Cem. R. Co., 111 Hil. £37. : 

omy 9 al v. Sirdorus, 41 Iowa) 
224. j 

Me—Worcester v. Smith, 103 A 65) 

peest Cye]. 


11 Md. 399. : 
Mass—Scanlan v. Geddes, 112 
Mass. 15; Johnson v. Rayner, 6 Gray 
107; Wooley v. Groton, 2 Cush 305. | 
Mich.—Derham v. Hovey, 195 Mich.} 
243. 161 NW 883; Hall v. Tonia, 38 / 
Mich. 493. H 
Minn.—Carlson v. Minnesota Land 
ete.. Co., 113 Minn. 361, 129 NW 763.! 
N. H-—Goodwin vy. Buelduc, 7%5/ 
N_ HL 526597 A 994; Goodrich v. East-/ 
ern R. Co. 37 N. H. 148. See Hutch-/ 


y 
| 


—Brown v. 
ims v. Berry. 75 N. H. 415, 75 A 650 | veyed—Where there is a clause “ex-) Wash. Exes 125 P 7 


(holding that in an action to con-! 
sStrue a reservation in a deed and not} 
te reform the deed, a findime as to! 
what the intent of the parties to the 
deed was was immaterial). 

N. Y¥.—Brady v. Smith, 181 N. Y. 
178, 73 NE 963, 106 AmSR 531, 2 Ann/| 
Cas 636; Blackman v. Striker, ase 
N_ Y. 555, 37 NE 484; French v. Car) 
hart, 1. N_. Y. $6; Mission Church v./ 
Ridley, 167 App. 
745; Thompson vy. Gregory, 4 Johns. 
$1, £ AmD 255. 

Pa—Sheffield Water Co. v. Elk 
Tanning Co., 225 Pa. 614, 74 A ¥42; 
Hartley v. Crawford, 8$1* Pa. 178; 
Corey v. Edgewood Borough, 18 Pa. 
Super. 216. 

R. I—Fisk v. Brayman, 21 R. L 
135, 42 A $78. 

Wash.Campbell Lumber Co. vy. 
Deep River Logging Co., T1 Wash. 72, 
127 P 566; Delano vy. Luedinghaus, 70 
Wash. 593. 681, 127 P 197 [quot Cve]. 

Ont—Wright v. Jackson, 10 Ont. 


478; Wilson v. Gilmer, 46 U. Cc Q@ BI v. 


545; Hebner v. Williamson. 44 U. C 
Q. B. 593. 

56. U. S—Thoras v. Hatch, 23 F. 
Cas. No. 13,883, 3 Sumn. 170. 


Conn—Farmington v. Riley, 88 
Conn. 51, 83 A $00. 
iil—Grand Tower Min. ete, Co. 


v. Gill, 111 Til. 541; Louk v. Woods, 
15 Til 256. 

lowa.—Teachout v. Capital Lodge 
LO. O. F., 128 Iowa 380, 104 NW 
#20 (use of stairway and hall); Gav- 
eny v. Hinton, 2 Greene 344. 

Ky.—Bennett v. Caddell. 20 SW 
274, 14 KyL 353; Jonés v. Motley, 13 
SW 432, 11 KyL $21; Brown v. An- 
Gerson; 83 Ky. 577, 11 SW 607, 11 
KyL 107. 

Me.—Haynes v. Jackson, 66 Me. 93; 
Penobscot Indians v. Veazie, 583 Me. 
402. 

Minn.—Babcock v. Latterner, 30 
Minn. 417, 15 NW 689. 


Mo—Hampton v. Helms, 81 Mo. 
lL 


N. win v. 


| Andrews v. Todd, 50 N. H. 


Pa—Hads v. Tiernan, 218 Pa. 44, 
62 A 172; Gilbert v. White, 23 Pa. 


| Super. 187. 
SI 


R. L—tTillinghast v. Fry, 1 R. L 
53. 

Vi—Sawyer v. Coolidge, 34 Vt. 303; 
Patmam v. Smith, 4 Vt 622. 

Que— Godbout v. Godbout, 28 Que. 
Super. 481. 

{a] The word “family,” as used 
in a clause in a deed “excepting and / 
reserving one-half acre of land of! 
said tract, being the old family 
Sraveyard of the grantor, together 
With the right of way to said erave- 
yard,” embraces not merely those of 


i 

565. . 

N. ¥.—Starr v. Child. § Den. 599. 
; 


the time members of his household, 
but also his lineal descendants gen-/ 
erally. wh vw. Anderson, SS Ky. 
577, 11 SW 607, 11 KyL 107. 
{b] The word * in an 
tion of “a small part of the said 
piece,” etc, has reference to quan- 
tity as less than the whole, and to 
several distinct pieces if necessary. 
aoe vy. Granite Mfc. Co. 11 Md. 
{c] Property which has been api 


eepting such parts thereof as have! 
been conveyed.” and there is an am- 
biguity, the intention, attendant cir- 
cumstances, purpose, and objects of 
recitals, including those in other in- 
struments, and the nature and qual- 
ity of the estate conveyed to the an- 
eestor will all be considered. Derby 
v. Hall, 2 Gray (Mass.) 236. 

57. Ala—Jacobs vy. Roach, 161 


Southern Pac. 


Div. 392, 152 NYS/ Ala. 201, 498 S 576. 


Cal—Pavkevich v. 


| RCo. 150 Cal. 39, 87 P 1097. 


Me.—Foster v. Foss, 77 Me. 279; 
Strout v. Harper, 72 Me. 270. 
Mass—Hill v. Cutting, 107 Mass. 


Me Cronin v. Richardson, $ Allen 
4 


Hw—Alceutt v. Iskin, 3 N. HL 


N. 
507, 6 AmD 739. 


N. G—wWhitted v Smith, 47 N. C./ Ga 


36. 
aie eee App., Yl Pa 
S C—Marion County Lumber Co. 
Hodges, 96 S.C 140, 144, 78 SE 
1096 [eit Cye]. 


{a]_ A deed subject to “all existing 
+ =~ timber contracts” is subject to 
all such contracts whether it is re- 
cerded or not. Chicago Lumberine 
Sound Powell, 120 Mich. 51, 78 NW 
{b] Im determining what right or 
is covered by the reserva- 

tion or exception of timber, etc. in a 
deed, the then existing state or con- 
dition is ordinarily contemplated, de- 
pendent. however, upon e nature 
and purpose of the right reserved or 
excepted. and the terms of the clause 
in question. Putnam v. Tuttle, 10 
Gray (Mass.) 48; Huron Land Co. v. 
Davison, 131 Mich. 86, $90 NW 1084; 
Robinson v. Gee, 26 N. C. 186; Irvin 
v. Patchin, 164 Pa. 51, 30 A 436; An- 


purpese of 
ja breakwater. Bavkorich 


a v. Wade, $ Pa. Cas 133 6 A 


{e] Rock—In a conveyance for 
the purpose of securing the construc. 
tion of a railroad. where a forfeiture 
was provided for im case the milread 
Was not built Within two years, a re- 
Striction —— the use reek and 
material t from the premises by 
the grantee was to be So construed 
as to protect the possibile reversion, 
and the grantee was limited to quar 
rying rock other than for the purpose 
stated In the deed, that is, “for raiil- 
Tread purposes” and could not take 
rock for the constructing 
x South- 
ern Pac. R. Co, 158 Cal. ST P 1897. 

SS. Ring v. Billimes, 51 Ml. 4735. 

SS. Cal—Piteairmm v. Harkness, 10 
Cal. A. 2935, 101 P Sed. 

Mich—Bolio v. Marvin, 18@ Mieh. 
$2, 89 NW 563; Patrick v. Kal 


; 3 AMAR 
| the grantor’s children, who were at | Y. MC A., 120 Mich. 185, 78 NW 2as. 


N._¥.—Osborne v_ Auburn Tel, Co, 
189 N. Y. 393, 82 NE 428 frev 1 
App. Div. 702, 87 NYS 874}; Consali- 
Gated Ice Co vy. New York, 53 as 3 
Div. 260, 65 NYS $12 [af i166 N.Y. 


$2, $8 NE YVi$]; Raynor v. CASe 
Univ, 35 Mise. $3, Ti NYS 293: New 


York v. Law, 6 NYS 628 [af 125 N.Y. 
380, 26 NE 472). 
Tex—Umscheid vy. Scholz, $4 Tex. 


265, 16 SW i 

Wa Bremerton, 6 
63 Wash, 474. 
Tamazoa, 111 
- Conn—Bouton vy. Doty, 68 
Conn. 531, 37 A 1084 

Ind—Ei®hart, ete, R. Ca v. Wal- 
dorf, 17 Ind. A. 23, 46 NE $8. 

Me.—Pingree v. Chapman, 68 Mfe. 


iv. 

Mass.— Washington Millis Emery 
Mfg. Co. v. Weymouth, ete, Met 
Ins. Co, 1385 Mass 503. 

N. J—Atlantic City vy. Assoviated 
Realties Corp. 73 N. J. Eq. Y21, 78 A 
345, 17 AnnCas 743 Trev TS NL. EQ. 
634, 6Y A S37] (ight to build amuse- 
ment pier). 

N. Y¥.—Wehrenberg vy. Seiferd, 125 

Pp. Div. 527, 108 NYS S86 [mod 56 
Mise, 256, 106 NYS $01) (reserva- 

ion of right to damages); Jackson V. 
wrence, 11 Johns. 191. 

Pa.—Suplee v_ Hansell, 17 Pa. 384 

Eng—lLee v. Stevenson, EB. & © 
512, 96 ECL 512, 120 Reprint 600. See 
also Durham, ete. R. Co. v. Walker, 
eg B. 340, 42 ECL 987, 114 Reprint 


fa] Bemoval of buil A hy- 
drant, not attached to a building, 
used for the purpose of watering 
Stock is not reserved by a reservation 
of a right to remove buildings. Tow- 
ers Vv. Balfe, 53 Colo. 245, 125 P 537. 

62. Heingman v. Winona, ete, R. 
Co., 75 Minn. 253, TY NW 956; 
bell Lumber Co. v. Deep River Los- 
Sing Co.. Ti Wash. Te, 127 P 566; De- 
lano_v. Luedinghaus, T0 Wash. 573, 
127_P 197: Mills v. Chicago, ete, R. 
Co., 108 Wis. 182, T8 NW 245; Dumais 


vy. Thibault, 10 * rt B Se 
generally Easemen Cre 
Wreswee nder ai deed 


fal 
to a tract of Isnd “exceptine a st 
of land thirty feet wide . . . ea seek 
purposes,” the reasonably necessary 
use of the strip by the grantors for 
a logging read, retaining the right of 
ingress and egress to the grantesas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 350-354] 


-estate;®* of dower;°* and of taxes.°° The intent 
is, however, limited to the purpose for which the 
property or right excepted or reserved is intended 
to be used, and this includes the extent to which 
and by whom it can be fairly and legitimately en- 
joyed, especially so where it is apparent that the 
words were not used merely to identify the land 
excepted.°6 So where the reservation contains an 
express mention of the purpose thereof, it will be 
limited and’ measured. by the purpose so declared.*7 
Again where the reservation is for a specific pur- 
pose, an appropriation to any other object by the 
grantors or their assigns is without right, for land 
cannot be used in any other manner or for any 
other purpose than in pursuance of the intent gath- 
ered from an exception where that is plain.*® Fur- 
ther, it is not enough that a person should make 
out a possible intention favorable to his view, but 
he must. show a reasonable certainty that the in- 
tention is such as he suggests.°® Again the rule 
that the habendum. clause is void when totally re- 
pugnant to the granting clause will not be so rigidly 
applied as to defeat the intention of the parties, 
when ascertained by looking at every part of the 
instrument, and this applies to a reservation or ex- 
ception.”° 

[§ 351] f. Repugnancy. While an exception or 
reservation must not be repugnant to the grant,7 
the question of whether or not a repugnancy exists 
must, as a general rule, be determined from a con- 
sideration of the intent of the grantor as mani- 
fested by the language of the deed,’ and a repug- 
naney will not be held to exist except where such 
and their successors, is not a use in- 


consistent with the terms of the 
quoted clause. Delano v. Lueding- 


75. 


DEEDS 


Elsea v. Adkins, 164 Ind. 580, 
74 NE 242, 108 AmSR 320 (sustaining 
an exception of a ‘well on or near 
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a construction is necessary.™" So an exception will 
not be held void merely because it is inconsistent to. 
some extent,’* nor for the reason that it limits the 
general words of the grant,’® There is no repug- 
nancy between a conveyance of the fee and a reser- 
vation of an easement affecting the land conveyed."4 
A reservation of the right to sell and reinvest the 
proceeds for the benefit of the grantees is not so 
repugnant as to prevent the grantor from conveying 
the entire estate to the survivor of the grantees,” 
It has been held that an exception contained in the 
habendum is not void as repugnant to the granting 
clause purporting to convey the entire estate.”® 

[§ 352] g. Property—(1) Generally. A con- 
struction which shows what is conveyed will be 
adopted in preference to one which leads to some 
indefinite, unascertained deduction."” So where sep- 
arate buildings are commonly known by one desig- 


nation which answers the description in the exeep- 
tion, they will all be embraced therein.*° Where a 
valid reservation is made, the grantor will be pro- 
tected with regard to his rights therein without 


consideration of the question whether the right has 
any substantial money value."! 

[§ 353] (2) General and Particular Descrip- 
tion. A reservation or exception is to be taken as 
part of the premises granted and not of lands not 
included in the general deseription.** And if to a 
general description is added a specification of the 
precise thing intended, or it is shown that the thing 
answers to such specifications, the general designa- 
tion will be construed in conformity therewith."* 

[§ 354] (3) Certainty and Uncertainty of De- 
mon center, the law will fix bound- 


aries by making such objects a com- 
mon center from which the lines will 


haus, 70 Wash. 573, 127 P 197. the east line of the lot hereby con-|be extended each way. Hodge v. 
63. Hart v. Gardner, 74 Miss. 153, | veyed’). Blanton, 1 Head (Tenn.) 660. 
20 S 877. [a] In Kentucky, the common-law [b] If the exception is of a lot 


64. Clark v. Cottrel, 42 N. Y. 527, 
{rev 63 Barb, 335]; Duey v. Clemens, 
65. Smith vy. Abington Sav. Bank, 
165 Mass. 285, 42 NE 1133. 
88 Ky. 
577, 11 SW 607, 11 KyL 107. 
67. Washburn vy. Copeland, 
68. Dygert v. Matthews, 11 Wend. 
aN. Y.) 35 
ECL 625, 136 Reprint 250. 
70. Singleton y. Trustees School 
[a] If the la e of a reser- 
vation is inconsistent with the par- 
construction excludes the claim, the 
reservation will fail. Newmarket 
71. See supra §§ 344, 345. 
72. Dyson v. Bux, 84 Kan. 596, 
“While it is held that a grant of 
land in a deed once plainly made 
exception in the same instrument, 
still the rigor of this rule should 
ifest intention of the grantor or to 
preclude the explenation of an am- 
v. Bux, supra. 
Adams v. Warner, 23 Vt. 395. 
[a] Por example (1) an exception 
which is not repugnant to the grant 
warranty. Hale v. Docking, 6 Kan. 
A. 283, 51 P 798 [aff 55 P1100]. (2) 
absolute control of the real estate, is 
not void for inconsistency, as it does 
stroy the remainderman’s title by_an- 
other conveyance. Haines v. Wei- 
AmSR 251. 
~ 


1 Pa. 118 
66. Brown v. Anderson, 
Mass. 233. oe 
69. Pannell v. Mill, 3 C. B. 625, 54 
Dist. No. 34, 10 SW 793, 10 KyL 851. 
ties’ intention, and their practical 
Mfg. Co. v. Pendergast, 24 N. H. 54. 
601, 114 P 1092. 
eannot be diminished by a subsequent 
not be sufficient to overturn the man- 
biguity by proper evidence.” Dyson 
74. Adams v. Warner, 23 Vt. 395, 
will be valid under a deed of general 
A reservation of a life estate, with 
not authorize the life tenant to de- 
rick, 155 Ind. 548, 58 NE 712, 80 


rule that the habendum clause, when 
totally repugnant to the granting 
clause, is void does not apply to the 
mere description of the quantity. or 
kind of property conveyed, but sim- 
ply to the character and kind of es- 
tate or interest conveyed, and an ex- 
press reservation in the habendum 
of a portion of the land included 
within the description will prevail 
over the granting clause containing 
no such reservation. Singleton v. 
Trustees School Dist. No. 34, 10 SW 
793, 10 KyL 8651. 

76. Weller v. Brown, 160 Cal. 515, 
117 P 517 (holding a reservation of 
an easement requiring the grantee to 
keep the land for use as a street and 
not for building purposes valid). 

77. Horn v. Broyles, (Tenn. Ch, 
A.) 62 SW 297. 

78. Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666 (so hold- 
ing of a deed excepting the granite 
upon premises conveyed). But com- 
pare McDaniel v, Puckett, (Tex. Civ. 
A.) 68 SW 1007 [aff 76 SW 739] 
(holding that, if the granting clause 
is of the grantor’s whole estate in 
the premises and the exception fol- 
lowing reserves a certain interest, 
there is such a repugnancy as that 
the grantor is estopped to claim such 
interest). 

fa] Reservation of less estate— 
Although a deed for a valuable con- 
sideration conveys land, to have and 
to hold all the right, title, and in- 
terest, to the grantee, and his heirs 
and assigns forever, the grantor may 
nevertheless reserve a less estate 
to himself, and there is no such re- 
pugnancy as to make such reserva- 
tion inoperative. McDougal v. Mus- 
grave, 46 W. Va, 509, 33 SE 281. 

79. Thomas v. Hatch, 23 F. Cas. 
No. 13,899, 3 Sumn. 170. 

[a] Where the excepting clause 
sD: es certain objects as a com- 


sold from the described premises and 
it is practically located and ftdenti- 
fied and there are other factors, such 
as recognition of title, the excepted 
tract will not pass by the deed con- 
taining such exception. Greenwich 
Second M. , Church vy. Humphrey, 
Rn 89 [aff 142 N. Y. 187, 36 ND 


80. Carroll v. Granite Mfg. Co,, 11 
Md, 399, 

81. Beck v. Heckman, 140 Towa 
351, 118 NW 510, 132 AmSR 277. 
. Starr y. Child, 56 Den: (N. Y.) 


Mayberry v. Beck, 71 Kan, 609, 
81 P 191; Sawyer v. Coolidge, 34 Vt, 


[a] Where a general description 
is followed by a clause stating the 
intention, the latter prevails, ey- 
nae v. Gaertner, 117 Mich. 532, 76 


3. 

{b] DWlustrations.—(1) Where part 
of land conveyed is reserved in gen- 
eral terms, the physical conditions 
must be considered, and where land 
is sold subject to a right of way 
marked on the ground, such marking 
is ordinarily sufficient to identify the 

art reserved, Rio Grande Western 

. Co, Vv. Salt Lake Inv. Co., 356 Utah 
528, 101 P 586, (2) Where a deed 
excepts land described as one acre ly- 
ing in the northeast corner of a lot, 
and the corner was round and irreg- 
ular, so that it was possible to lay 
off an acre with the base given in the 
deed in a half dozen different ways, 
the exception was too indefinite to 
include any particular land, unless 
the parties by their subsequent con- 
duct identified it. Flanagan v, Marsh- 
field Realty, ete., Co., 65 Or. $11, 130 
P1133. (3) Where a description in a 
deed included the land in contro- 
versy, but excepted all marshes and 
meadows within the boundaries 
theretofore allotted to, and then 
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scription. An exception should describe the prop- 
erty with sufficient certainty. Uncertainty or vague- 
ness of description renders a reservation void un- 
less there is something in the exception, deed, or 
evidence whereby it can be made sufficiently cer- 
Uncertainty of location can, however, in a 
proper case be cured by the grantor’s election with- 
in a reasonable time, followed by acts in pais.®° 
Until such election is made, the parties have been 
Where the grantor 
is given the privilege of selecting the property covy- 
ered by the exception, he cannot defeat the grant by 
Election need not 
be made by a grantor in his lifetime, but may be 
Hence the right is not for- 
feited by mere delay,®*” although in an English case 
it has been intimated that an exception may be had 
for perpetuity, in case election need not be made 
according to its terms within the proper limit of 
time, but that if a conveyance is silent, the law may 
imply the limit of the lifetime of the grantor and 
Again a conveyance of land which is 
greater in extent than that reserved will not oper- 


tain.** 


held to be tenants in common.*® 


failure to make such selection.’? 


made by his heirs,** 


grantee.”° 


owned by individuals, and stated 
that it was the intention not to con- 
vey the meadows or marshes there- 
tofore mentioned and the town rec- 
ords showed an allotment of meadows 
in 1654, which included the premises 
in dispute, and sales by individual 
owners, who had exercised acts of 
ownership long enough to create the 
presumption of grant, and the par- 
ties to the deed understood that the 
excepted land was a part of the 
meadows theretofore allotted and 
owned by individuals, the exception 
was not void for indefiniteness. Shin- 
necock Hills, ete., Realty Co. v. Al- 
drich, 132 App. Div. 118, 116 NYS 532 
[aff 200 N. Y. 533 mem, 93.NE 1132 
mem]. (4) The exception in a deed 
conveying land described as the 
south half of the southeast quarter, 
“except two acres, more or less, ly- 
ing on the north side of Little creek, 
running west on the north side of 
said land,” is void for uncertainty, 
where there are eleven acres, instead 
of two, on the north side of the 
creek, and the grantee takes the 
whole eighty acres. Nunnery’ v, 
Ford, 92 Miss. 263, 45 8 722. (5) The 
exception, in a deed of a lot, of “the 
well on or near the east line of the 
lot hereby conveyed,” is not void for 
indefiniteness, where parol evidence 
reveals a well on such line. Elsea v. 
Adkins, 164 Ind. 580, 74 NE 242, 108 
AmSR 220. (6) A deed is not void 
for uncertainty or repugnancy where 
it describes the land conveyed by 
courses and distances, and conveys 
no specific number of acres, and it 
excepts a swamp or marsh from the 
operation of the deed. Painter v. 
Pasadena Land, ete., Co., 91 Cal. 74, 
27 P 539. (7) Nor is a reservation 
void for uncertainty which conveys a 
government subdivision, reserving 
thirty-two acres adjoining the town 
line, mortgaged to S, and seven acres 
reserved by the grantor on the east 
side of land described, but will be 
construed to extend along the whole 
side mentioned with width enough to 
give the requisite number of acres. 
Johnson v., Ashland Lumber Co.,, 47 
Wis. 226, 2 NW 552. 

a. WU. S.—Greenleaf v. Birth, 6 
. 8062, 8 L. ed. 406; Norton y, 
Meader, 18 F. Cas. No. 10,351, 4 Sawy. 
603 [aff 11 Wall. 442, 20 L. ed. 184], 

Ala,—Bromberg v. Smee, 130 Ala, 
601, 30 S 483, 

; ih aga v. Cooledge, 30 Ark. 

40, 

Cal.—tTruett v. Adams, 66 Cal, 218, 
5 P 96. 

Conn,—Lynch v. White, 85 Conn. 
545, 44 A 326. 
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not apply wher 


so uncertain as 
certain number 

[§ 355) (4) 
does not nullify 
an admission of 


or rebutted.®® 
of such portion 


Ga.—Sweat v. Mullis, 145 Ga, 450, 
89 SE 422; Hollywood Cemetery Corp. 
v. Hudson, 188 Ga, 271, 65 SH 777; 
McAfee y. Arline, 83 Ga, 645, 10 SB 


441. 

Il.—Littlejohn v. Chicago, ete, R. 
Co., 219 Ill. 584, 76 NE 840; Rockafel- 
ler v. Arlington, 91 Ill. 875; Ditman v. 
Clybourn, 4 Ill. A. 542, 

y.—Stephens v. Terry, 198 SW 
768, 771 [quot Cyc]; Northrup v. 
Blanton, 38 SW 83, 17 KyL 964, 

Me.—Getchell v. Whittemore, 72 

Me. 393. 


N. H.—Andrews v. Todd, 50 N. H. 
eer Darling y. Crowell, 6 N. H. 
N. Y.—Shinnecock Hills, ete, 


Realty Co. v. Aldrich, 182 App. Div. 
118, 116 NYS 532 [aff 200 N. Y. 583 
mem, 93 NE 1132 mem]; Johnson y. 
Zink, 562 Barb. 396 [aff 61 N. Y. 3331; 
Dygert v. Matthews, 11 Wend, 35; 
Thompson v, Gregory, 4 Johns. 81, 4 
AmD 255. 

N. C.—Midgett v. Wharton, 102 
N. C. 14, 8 SE 778; Justice v, Ha- 
dings, 75 N. C. 581; Bx p. Branch, 72 
N. C, 106; Melton v. Monday, 64 N. C. 
ae Waugh v. Richardson, 30 N. C. 


Oh.—Manley vy. Carl, 20 Oh, Cir, Ct. 
¥61/' 421 #ON. Cir, Dec.” 1: (Cook vy, 
Wesner, 1 Cine. Super. 249, 

Pa.—Stambaugh v. Hollabaugh, 10 
Serg. & R. 357. 

Va.—Butcher v. Creel, 9 Gratt. (50 
Va.) 201, 

W. Va—King v. King, 80 W. Va. 
871, 92 SH 657; Harding v. Jennings, 
68 W. Va. 354, 70 SE 1 


Ont..-Pearson vy, Mulholland, 17 
Ont. 502. 

85. Stephens vy, Terry, (Ky.) 198 
SW 768, 771 Rue Cyc]; Benn v. 


Hatcher, 81 Va, 25, 59 AmR 645. 

[a] Where the grantor has the 
right to elect where and how high a 
dam shall be and thus determine the 
amount of land to be flowed and the 
location of the property, the reserva- 
tion of the right to build a dam or 
the right of flowage is sufficiently 
certain and not vold for uncertainty, 
Smith v. Furbish, 68 N, H, 128, 44 A 
$98, 47 LRA 226, 

86. Smith v. Furbish, 68 N. H. 123, 
44 A 398, 47 LRA 226 (so holding 
where a deed reserved an acre to be 
selected by the grantor), 


87. De Roach vy, Clardy, 62 Tex. 
Civ. A, 283, 1138 SW 22, 

88. Smith v, Furbish, 68 N. H, 
123, 44 A 398, 47 LRA 226, 

89. Smith v. Furbish, 68 N. H. 
123, 44 A 898, 47 LRA 226, 

90. Savill Bros.,, Ltd. v. Bethell, 


{1902] 2 Ch, 623, 


meaning a right to support.?® 
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ate as a selection, where such reservation gives the 
right of selection and location.?* 
however, necessarily vitiated because of the invalid- 
ity of an attempted reservation,” nor because of an 
ambiguity in the exception.®* 
ception is void for uncertainty has the effect merely 
to make the conveyance operative as to the whole 
tract,’* although it has been held that this rule does 


A grant is not, 


The fact that an ex- 


e there is but a single description 


which is intended to describe the land conveyed.®® 
A reservation of a living interest is held not to be 


to be void, but is to be construed as 
An exception of a 
of acres out of the corner of a 


A 


square tract is sufficiently definite.” 


Lands Previously Conveyed. 


recital that land previously conveyed is reserved 


the reservation, but should be con- 


sidered as referring merely to the grantor’s inter- 
est after exception of the tract specified, and it is 


the grantor which may be explained 
So a valid exception may be made 
of the grantor’s land as has been 


91. Butler v, Gosling, 180 Cal, 422, 


62 P 596, 

92. Baldwin vy. Winslow, 2 Minn, 
218; Torrey v. Thayer, 87 N. J. L. 
839; Waugh v, Richardson, 80 N, C,470. 

93. Loyd v, Oates, 148 Ala. 281, 
38 S 1022, 111 AmSR 89; McAllister 
v. Honea, 71 Miss. 266, 14 8 264, 

94. Southern Tron, ete, Co, v. 
Stowers, 189 Ala. 814, 820, 66 S 677; 
Swindall v. Ford, 184 Ala, 187, 63 8 
651; Loyd v. Oates, 148 Ala. 231, 88 
8 1022, 111 AmSR 389; Bartlett v. 
Roanoke R., etc, Co., 168 N. C, 2838 
84 SH 267; Kobbe v, Harriman Land 
Co., 189 Tenn. 261, 201° SW: 762; 
Waterhouge v. Gallup, (Tex. Cly, A.) 
178 SW 778; DeRoach v. Clardy, 62 
Tex. Civ, A, 288, 118 SW. 22. 

“Where a deed of bargain and sale 
on valuable consideration describes 
an entire tract of land... excepting 
a part, and the deseription of the 
part is vague and uncertain, the un- 
certainty affects the exception only, 
and that, not the grant, will fail. 
This results from two principles: 
That a deed delivered must have ef- 
fect, if possible; and the bias of 
presumptive construction ia ine 
clined against the grantor who ase 
sSumes to speak.” Southern Iron, 
etc., Co. v. Stowers, supra, 

95. Scott v. Dunkle Box, ete, Co., 
106 Ark, 838, 152 SW 1026, 

[a] Thus, it was so held where 
a description ran “balance west of 
river, fractional north halt,’ ete, 
“containing 100 acres more or less,’ 
the contention being that since the 
word “balance,” If meaning anything, 
must refer to the remainder of the 
lands owned by the grantor in. the 
fractional section deseribed, there be» 
ing nothing to show any previous 
conveyancé of any land in such sec. 
tion, the’ entire quantity of land 
owned by the grantor therein must 
pass. Scott v. Dunkle Box, ete, Ca., 
106 Ark. 88, 162 SW 1026, 

[b] A deed is insufficient with- 
out proof of what part of the tract 
had been conveyed, where it con- 
{tains no other description than that 
all the premises are of a designated 
traet, not theretofore conyeyed by 
the grantorsa to a third person, Mater 
v, Joslin, 46 Minn, 228, 48 NW 909, 
See Frost v. Wrath Cattle Co, 81 Tox, 
506, 17 SW 62, 26 AmSR 8381 (hold- 
ing such an exception to render one» 
tire deed ambiguous), 

eae pene vy, Cantrell, 178 Ala 
273, 69 52, 

97, Osteen vy. Wynne, 181 Ga, 209, 
62 Si 37, 127 AmSR 212, 

98. Bartell vy, Kelaoy, (Tex, Clyv, 
A.) 69 SW 681, 


For later cases, developments and changes in the law aco cumulative Annotations, same Utle, page and note number, 
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previously sold ®® or conveyed,! as where a deed is 
made subject to the conditions and provisions of 
a prior conveyance,” or where it purports to convey 
the grantor’s ‘‘remaining interest.’’?3 Further 
when certain tracts excepted are specifically de- 
scribed, and it is further recited that they have 
been previously sold or conveyed, the exception will 
be good, although the recital is false since it may 
be rejected.* An exception of any and all portions 
of the premises which might have been previously 
conveyed by certain parties named will include a 
portion which has been conveyed by an unrecorded 
deed, notwithstanding a statutory provision that no 
conveyance shall be effectual except against the 
grantor and persons with actual notice in the ab- 
sence of record.® An exception of lands adversely 
held is an exception of land held adversely to the 
grantor, and not of land acquired by the grantor’s 
predecessor in title, and conveyed to the grantor 
prior to the conveyance in question.® + 

[§ 356] (5) Timber, Trees, and the Like. A 
reservation of timber is an interest in land if an 
immediate severance is not contemplated; otherwise 
it is personalty.? But a reservation of all the wood 
then standing cannot operate upon an estate which 
had never been in the grantor. Again a reserya- 
tion of a certain description of timber trees con- 
tinues the property in such trees in the grantor 


99. U. S—Rice v. Willis, 87 Fed. [b] 
626, 31 CCA 154. But see Weld v. 
Madden, 29 F. Cas. -No. 
Blatchf. 136, 2 Cliff. 584 (holding 
that an exception of that part of the 


law, 
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An exception of a similar 3. 
character out of the warranty does 
17,373, 4|mnot necessarily, and as a matter of 
import that the grantor had 
previously conveyed the 
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while they remain, with the right in so much of the 
soil as is necessary to sustain them. Further the 
character of the reservation may confer a right of - 
selection and determination of the fitness of the 
timber for the purpose designated.*° Where, upon 
a grant of land, timber thereon is excepted from the 
grant, the title to the timber remains in the grantor 
who has an implied power to enter, fell, and take 
away the timber;!? and such right may be sold to 
another,?? or a verbal license to exercise it granted.3§ 
Where land is conveyed subject to an exception of 
timber previously sold, such timber, on expiration 
of the time allotted to the previous grantee for its 
removal, becomes the property of the grantor on its 
reversion under a provision in the deed by which it 
was conveyed.14 <A reservation of ‘‘all the stand- 
ing wood’’ upon a lot includes trees suitable for 
timber as well as those fit only for fuel.7* 

[§ 357] (6) Streets. The title of the fee of a 
street does not pass under a deed where it is ex- 
pressly reserved by words equivalent to a reserva- 
tion of all the grantor’s title thereto.1* A vendee is 
also bound by the provisions of his own deed where 
it expressly excludes any interest in the fee of 
streets. Nor can his rights be enlarged by reserva- 
tions in his vendor’s dedication of adjoining prop- 
erty for a public street, and a party holding under 
the grantee takes subject to the reservation.2” 


Goodwin v. Hubbard, 47 Me. 
595; Howard v. Lincoln, 13 Me. 122, 
See also Putnam v. Tuttle, 10 Gray 
(Mass.) 48. 


land ex- 10. Wheeler v. Carpenter, 107 Pa. 


land granted which the grantor has 
heretofore sold to the same grantee 
by deed is inoperative, and the whole 
lot passes by such conveyance, where 


there is no evidence of the prior 
deed). 

N. J.—Cumberland County v. 
Buck, 79 N. J. Eq. 472, 82 A 418. 


Pa.—In_ re Stokely, 19 Pa. 476. 

S. C.—Bell v Gardner, ete., Lum- 
ber Co., 85 S..C. 182, 67 SE 151. 

Tex.—Gilmore v. O’Neil, 107 Tex. 
18, 1738 SW 203 [rev (Civ. A.) 139 
SW 1162]. See Pratt v. Townsend, 
(Civ. A.) 125 SW 111 (where the 
title of a previous grantee was held 
not to depend upon the validity and 
scope of an exception in a subse- 
quent conveyance by the grantor). 

[a] Extent of restriction.—Such 
an exception was not restricted to 
persons who had made payments ani 
held receipts for tracts which the 
grantor had agreed to sell, but in- 
cluded all persons having superior 
rights at the time of the convey- 
ance. Bell v. Gardner, etc., Lumber 
Co., 85 S. C. 182, 67 SE 151. 

1. Adams vy. Hopkins, 144 Cal. 19, 
17 P 712, 73 F 971, 69eP. 228. Blos- 
som v. Ferguson, 13 Wis. 75. See 
Mills v. Edgell, 69 W. Va. 421, 71 SE 
574 (holding that an exception in a 
deed of “some small tracts quitclaim 
in settlement and exchange of lands” 
by the grantor was sufficiently defin- 
ite and certain). But see Wethered 
v. Conrad, 73 W. Va. 551, 80 SE 953 
(holding that a deed by a husband 
and wife granting several tracts of 
land, describing them by reference to 
the recorded deeds by which the 
husband acquired land, and contain- 
ing an exception of “so much of said 
several tracts... as has heretofore 
been granted and conveyed away, 
will not be construed as excepting 
the whole of any tract which the 
husband had conveyed to a trustee 
for his wife, but which was unknown 
to the grantee). 

{a] Quitclaim - deed——An excep- 
tion of what, if anything, may have 
been conveyed did not except prop- 
erty covered by a_ quitclaim deed 
given at a time when the grantor 
had no title. Blossom v. Ferguson, 13 
Wis. 75. 


cepted, or that the deed did not pass 
to the grantee a perfect legal title 
to all the land within the boundary 
described in the deed. Rollins v. 
Clark, 8 Dana (Ky.) 15. 

2. Graves v. Fancher, 81 _N. J. 
Eq. 407, 88 A 170 [aff 81 N. J. Eq. 517, 
88 A 172]. 

8. Cunningham v. Buckingham, 50 
Tex. Civ. A. 44, 111 SW 766. 

4. U. S.—Higgins Oil, etc., Co. v. 
aie Co., 230 Fed. 421, 144 CCA 

Minn.—Ambs v. Chicago, ete, R. 
Co., 44 Minn. 266, 46 NW 321. 

Pa.—Hughes v. St. Clair Coal Co., 
11 WklyNC 115. 

Vt.—Roberts v. Robertson, 53 Vt. 
690, 38 AmR 710. 

W. Va.—Low v. Settle, 32 W. Va. 
600, 9 SE 922. 

[a] Illustration. — A deed de- 
scribed the land conveyed as a lot or 
parcel containing nineteen acres, 
more or less, and being the north 
half of the southwest quarter of a 
described quarter section, excepting 
from the terms thereof a strip about 
thirty feet in width along the west 
line of such premises, “conveyed by 
me to the parish of C. for a public 
road,” and recited that, “the said 19 
acres of land’ was part of a larger 
tract therein described. The grantor 
had made no conveyance to the 
parish, but the parish by expropria- 
tion proceedings had acquired an 
easement for a public road on the 
strip mentioned. It was held that 
such strip was not conveyed, espe- 
cially as the deed indicated an in- 
tention not to convey the full twen- 
ty acres contained in the described 
subdivision. Higgins Oil, etc., Co. v. 
peters: Co., 230 Fed. 421, 144 CCA 


5 Sanford v. Stillwell, 101 Me. 
466, 64 A 843 (so holding without 
regard to the knowledge or ignorance 
of the grantor as to the conveyance 
of the person named). 

6. Sequatchie Land Co. v. Sewanee 
Coal, etce., Co., 137 Tenn. 313, 193 SW 
106 


7. Baustic v. Phillips, 134 Ky. 711, 
121 SW 629; McClintock’s App., 71 
Pa. 365. 

8. Hill v. Cutting, 107 Mass. 596. 


271. 
ll. Wait v. Baldwin, 60 Mich. 622, 
27 NW _ 697, 12 AmSR 551. 
i . Bingham, 56 Ala. 566, 
28 AmR 776. 


13. Heflin v. Bingham, 56 Ala. 566, 
28 AmR 776. 

14 Levis v. Parrott Lumber Co., 
119 Ga. 476, 46 SE 647. But compare 
Sutton v. Gray Lumber Co., 3 Ga. A. 
377, 60 SE 2 (holding that, where, 
after granting timber vpon land-with 
a provision that it shall be removed 
within a stipulated time, the grantor 
conveys the premises to another, ex- 
cepting the timber previously sold 
without further stipulation, such tim- 
ber upon the failure of the grantee 
thereof to remove it within the time 
stipulated reverts to the grantee of 
the premises and not to the original 
grantor). 

15. Stout v. Harper, 72 Me. 270. 


16. St. John v. Quitzow, 72 Til 
334; Wanzer v. Blanchard, 3 Mich. 
11; Matter of West i15ist St. 149 


App. Div. 55, 133 NYS 894; In re Pub- 
lic Works, 135 App. Div. 561, 120 NYS 
930 [aff 199 N. Y. 531 mem, 92 NE 
1081 mem]; Lins v. Seefeld, 126 Wis. 
610, 105 NW $17. Compare Edwards 
v. Brusha, 18 Okl. 234, 90 P 727 (hold- 
ing that a deed conveying a portion 
of a quarter section by exact metes 
and bounds, and providing that strips 
of land on the east, south, and west 
of the tract were thereby reserved 
for street purposes when the quarter 
section of land should be platted, 
creates a reservation in the strips, 


but the fee therein passes by the 
deed). 
17. Brumit v. Virginia, etc., R. Co., 


Daniel 


106 Tenn. 124, 60 SW 505; 
v. Doughty, 


120° Va. 853, 
848 


{a] If the exception is of a “street 
heretofore deeded” the words are de- 
seriptive only and it makes no dif- 
ference if the street was ever deeded 
or ever a valid street, and if the 
ground can be identified the title 
will not pass by the deed. Rush- 
ton v. Hallett, 8 Utah 277, 30 P 
1614. 

{b] If the saving clause of a deed 
(1) is limited to streets laid out, it 
will be necessary to inquire whether 


350 [18C.J.] 


[§ 358] (7) Right of Way. Under the early 
decisions a right of way could not in strictness be 
made the subject of an exception or reservation, it 
being neither parcel of, nor issuing out of, the 
thing granted.18 An exception may, however, be 
of the fee of a right of way and not merely an ex- 
ception of an easement.1® A right of way may be 
reserved out of a grant of the exclusive use and oc- 
cupancy as well as out of the grant of a fee*° The 
phrase ‘‘right of way’’ as used in a reservation 
contemplates a right of ingress and egress to and 
from the grantee’s lands.*+ 

[§ 359] (8) Rights or Privileges. A reserva- 
tion in a deed of a right or privilege should be con- 
strued in the same way as a grant by the owner of 
the soil of a similar right or privilege.?* So a con- 
veyance excepting and reserving~a certain liberty 
may operate not as a reservation properly so called 
but as a new grant of the liberty mentioned.2* A 
reservation may also be inoperative until the ex- 
ercise of the right reserved.** Again if a certain 
part of a tract is reserved, and the deed further 
recites that the grantor conveys all his right, ete., 
to any part of the tract, such recital will be con- 
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sidered as referring merely to the grantor’s interest 
remaining over the land excepted.*® 

[§ 360] (9) Life Estate. A life estate may be 
created by an express reservation following a clause 
habendum et tenendum of all the right, title, and 
interest to the grantee, his heirs and assigns, for- 
ever.2° And an owner of a certain interest in real 
and personal estate, reserved in trust for the hfe 
of an annuitant, may convey his interest subject 
to the annuity and all charges even though not all 
of them are specified.2* The owner of the fee in 
land and his wife, the owner of an inchoate right 
of dower, may join in a conveyance of it imposing 
any limitations they see fit, and hence may convey 
it, reserving to both of them or the survivor of them 
the use of the land so long as either of them lives.?§ 

[§ 361] (10) Dower. If land is conveyed ex- 
cepting an interest in unassigned dower, the excep- 
tion covers the fee in the land afterward assigned 
for dower.?® 

[§ 362] (11) Legal Encumbrances. If the ex- 
ception is of a legal encumbrance only, the property 
passes.8° A deed by metes and bounds, excepting 
land covered by recorded mortgage, conveys all 


there was a legal street in existence 
at the time of the grant. But where 
the reservation is of streets that 
might then or thereafter “be as- 
signed, designated or laid out,” it 
will cover the land reserved, where 
it Was-assigned and designated, if not 
laid out according to law, nor in 
such case is the reservation void for 
uncertainty, the boundaries having 
been thereby fixed with sufficient cer- 
tainty to locate the street. Burns v. 
New York City, 178 App. Div. 615, 
165 NYS 615; Consolidated Ice Co. v. 
New York, 53 App. Div. 260, 65 NYS 
912 [aff 166 N. Y. 92, 59 NE 713]. 
(2) -When a donor declares that he 
donates a lot of land “except the part 
expropriated for the widening of a 
street” and such expropriation has 
not yet taken place, this clause is 
void and the whole lot passes to the 
donee. The words should be taken 
in their grammatical sense, that is, 
as relating to the past, and not to 
the future in the sense of “to be 
expropriated.” Vautelet v. Montreal, 
49 Que. Super. 160. (3) Where in a 
description in a conveyance of a lot 
there is the following language “12 
feet reserved in the rear of said lot 
for a publit alley,” but there is no 
evidence of any use of this twelve 
feet as a public alley and it is as 
reasonable to construe the intent of 
the grantor to be to convey the fee 
to the entire lot as to construe it oth- 
erwise, it will be held that no inter- 
est in the premises except perhaps 
an interest as one of the public was 
intended to be retained by the 
grantor. Heethuis v. Kerr, 194 Mich. 
689, 161 NW 910. (4) Where the de- 
scription closes a tract which in- 
eludes most of what “would be a 
certain named street if it were on 
the ground, without referring to the 
line of the street as extending beyond 
a certain point except for the pur- 
poses of location, there is no recog- 
nition of a public right of passage 
beyond the point mentioned. McAn- 
drews, etc., Co. v. Camden Nat. Bank, 
87 N. J..L. 2381, 94 A 627, AnnCas 
1917C 146. 

{c] If a conveyance is per se a 
dedication of the use of a street as 
a street, the grantee has the right to 


its use aS soon as the conveyance is: 


made, and an easement is thereby at- 
tached to the land, and although 
there is a reservation which amounts 
to a covenant to permit an obstruc- 
tion to remain there indefinitely, yet 
the right acquired under former deeds 
to have the obstruction removed is 
unimpaired. Taylor v. Hepper, 2 Hun 


ott 5 Thomps. & C. 173 [aff 62 N. Y. 

18. Durham, etc., R. Co. v. Walker, 
2 Q. B. 940, 42 ECL 987, 114 Reprint 
364. And see Canada Cement Co. v. 
Fitzgerald, 53 Can. S. C.- 263 [29 
DomLR 7038, 7 OntWN 321, 9 OntWN 
79] (discussing the point, but holding 
that the attempted reservation is an 
agreement which equity will en- 
force). 

{a] Im Maine, reservations or ex- 
ceptions of ‘“‘ways” are held to im- 
port only an easement and not the 
property in the soil. Wellman v. 
Churchill, 92 Me. 198, 42 A 352.. 

19. Reynolds v. Gaertner, 117 
Mich. 532, 76 NW 3; Pritchard v. 
Lewis, 125 Wis. 604, 104 NW 989, 110 
AmSR 873, 1 LRANS 565. See Hall 
v. Wabash R. Co., 133 Iowa 714, 110 
NW 1039 (holding that a deed ex- 
cepting the part of the land oc- 
cupied by a railroad right of way ex- 
cepted the soil itself, and not merely 
the right of way). 

[a] A reservation of a strip of 
land for certain purposes will not be 
construed so as to permit the cut- 
ting off of an absolute right of un- 
obstructed passage under the grant. 
wire v. Copeland, 116 Mass, 

20. McWilliams v. McNamara, 81 
Conn. 310, 70 A 1043. 

[a] Thus, it was so held where 
a grant was of the sole use, occu- 
pancy, and improvement of a cellar 
under certain premises, and the 
grantor reserved a right to pass and 
repass through the premises to cer- 
tain other cellars reserved by him. 
MeWilliams v. McNamara, 81 Conn. 
310, 70 A 1043. 

21. San Rafael Ranch Co. vy. Ralph 
Rogers Co.; 154 Cal. 76, 96 P 1092. 

{a] For instance, a person deriv- 
ing title under a deed executed by 
an association conveying land subject 
to the reservation of a reasonable 
right of way across such lot, and 
all springs or other streams of water 
arising on it, ete., does not obtain 
the right to dig trenches and lay pipe 
lines for the conduct of water de- 
veloped on his land over the land of 
another claiming under a_ similar 
deed from the same grantor, since 
the phrase “right of way’ contem- 
plates only a right of ingress and 
egress to and from the land conveyed, 
and since the grantee has no title to 
the water on his land, that being 
reserved to the association alone, so 
that he could not need a right of 
way across the land of the other 
grantee for the purpose of carrying 


such water. San Rafael Ranch Co. 
v. Ralph Rogers Co., 154 Cal. 76, 96 
P 1092. 

22. French v. Carhart, 1 N. Y. 96. 
And see Gallupville Reformed Church 
v. Schooleraft, 65 N. Y. 134 [rev 5 
Lans. 206] (holding that the reser- 
vation of a “right or privilege’ in 
the grantor is merely the reservation 
of an easement). 

23. Wickham v. Hawker, 7 M. & 
W. 63, 151 Reprint 679. 

[a] Reservation is only a regrant. 
—Miller v. Casselberry, 47 Pa. 376. 

{b] Where the owner conveys 
lands, reserving the “liberty of work- 
ing the coal’ therein, he must be 
taken to Have reserved the estate of 
coal with which he stands vested at 
the date of the conveyance, unless 
there are clear words in the deed 
qualifying -that right of property. 
rrcabare v. Dunlop, 10 App. Cas. 

24. Provost v. Calter, 


2 Wend. 
(N. Y.) 517. 

[a] Where a lease reserves all 
streams and the soil under them with 
the right to erect mills and mill 
dams, and it then excepts and re- 
serves the land which may be over- 
flowed in consequence of such dams, 
the reservation is inoperative until 
the grantor has exercised his right 
to erect mills and mill dams, and, 
considered strictly as an exception, 
the deed is void. Thompson vy. Greg- 
oe 4 Johns. (N. Y.) 81, 4 AmD 


25. Bartell v. Kelsey, (Tex. Civ. . 


Av) 59 SW 631. 

26. See supra § 338. 

27. Atlantic Trust Co. v. Holds- 
worth, 50 App. Div. 623, 63 NYS 756 
[aff 167 N. Y. 532 mem, 60 NE 1106 
mem]. 

28. Engel v. Ladewig, 153 Mich. 
8, 116 NW 550. 

29. Robertson v. Robertson, 191 
Ala. 297, 68 S 52; Manley v. Carl, 20 
Oh: Cir. Ct. 161, 11 Oh. Cir. Dec. 1. 

30. Loomis v. Pingree, 43 Me. 

9 


fal Thus, an exception of legal 
encumbrances only is ereated under 
a deed of all the grantor’s right, title, 


and interest except two public lots. 


and a tract under mortgage and the 
interest in the mortgaged lots passes 
and whatever right remained in_ the. 
grantor in the public lots. Loomis v. 
Pingree, 43 Me. 299. : 

[b] The clause “this conveyance 
ig made subject to the incumbrance 
of said execution” is an exception 
of the encumbrance of the execution 
and not of the piece of land set: off 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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. 


within the description, if there is no such mortgage 
or record.*! An exception in the covenant of free- 
dom from encumbrances does not limit the effect of 
a prior unconditional grant.3? Where a conveyance 
is of land subject to existing liens for street work, 
a subsequent assessment for street improvements 
cannot be enforced against the vendee.** 

[§ 363] h. Implied Rights and Limitations. A 
reservation must be so construed as to give a prac- 
tical right and not so as to render it worthless or 
unavailing.** A grant carries by implication as in- 
cidental thereto whatever is necessary to the reason- 
able enjoyment of the thing granted; and this ap- 
plies to a reservation.*® But the court will not im- 
port into a reservation of a right of way for a cer- 
tain purpose a condition or covenant, or limit the 
purpose thereof contrary to the ascertained intent.** 

[§ 364] i. Appurtenances-and Reservations Run- 
ning with the Land. A right will not be held to 
have been reserved as appurtenant te.land of which 
it is a part where it is a mere personal reservation 
or license in favor of the owner,’7 as for example 
the right to mow and cultivate a strip of land.%§ 
However, the question whether a right reserved, 
excepted, or created is one which runs with or is 
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personal character is not ordinarily to be determined 
by the use of either of the words ‘‘reservation’’ or 
‘fexception’’;°® but the intent of the parties is to be’ 
ascertained by looking to the entire instrument and 
the circumstances attending the transaction.2®° A 
reserved right in a conveyance which is not in its 
nature temporary or personal will be held to run 
with the land in the absence of some controlling 
provision to the contrary.*! 

[§ 365] j. Reservations of Use or Possession. It 
is competent for the grantor to reserve the posses- 
sion of land to himself for a determinate or indefi- 
nite period.4?, This rule applies to a reservation of 
the use, or of the possession, or of support for life, 
and such reservation will save such incidents and 
rights, and be subject to such restrictions as the 
rules of construction applicable to the subject mat- 
ter and to the language employed in the particular 
ease will warrant.** Again the use may be limited 
to a specific purpose,** to a certain locality,*® or the 
right to possession may be a dluctuating one.*® The 
right to ‘‘oceupy’’ is also equivalent to the right to 
‘nossess,’’ 47 and carries with it such implied inei- 
dents as are necessary to the proper and lawful ex- 
ercise of the rights reserved,*® or which are within 


annexed to the land or is one of 


on such execution. Shears v. Dusen- 
bury, 13 Gray (Mass.) 292. 
ie Marcone v. Dowell, (Cal.) 173 

32. Martin v. Smith, 102 Me. 27, 
65 A 257. 

33. Page v. W. W. Chase Co., 145 
Cak 578,°79 P. 278: 

34. Pavkovich v. Southern Pac, R. 
Co., 150 Cal. 39, 87 P 1097; Noble v. 
Illinois Cent. R. Co., 111 Ill. 437. 

35. Conn.—Marshall v, Niles, 8 
Conn. 369. 

Ind.—Elsea v. Adkins, 164 Ind. 580, 
74 NE 242, 108 AmSR 320. 

Iowa.—Reynolds vy. Union Sav. 
Bank, 155 Iowa 519, 136 NW 529, 49 
LRANS 194. 

Minn.—St. Anthony Falls Water- 


Power Co. v. Minneapolis, 41 Minn. 
270, 43 NW 56. 
R. I.—Fisk v. Brayman, 21 R. I. 


195, 42 A 878. 

Ont.—May v. Nelson, 10 Ont. L. 686, 
6 OntWR 462. 

See also Carroll. v. Granite Mfg. 
Co., 11 Md. 399; Goold v. Great West- 
ern Deep Coal Co., 12 L. T. Rep. 
N. S. 842; Dand v. Kingscote, 6 M. & 
W. 174, 151 Reprint 370. 

{a] A right or license to go upon 
premises and remove a water wheel 
and shafting may be given by impli- 
cation where such property is re- 
served. Straw vy. Straw, 70 Vt. 240, 
39 A 1095. 

{b] By the grant of a mill the 
land under the mill and adjacent 
thereto so far as necessary to its 
use and commonly used with it will 
pass by implication, and the same 
rule of construction will apply to 
an exception in a grant, but it should 
appear that the land adjacent was 
necessary for the use of the mill. 


Forbush vy. Lombard, 13 Mete. 
(Mass.) 109. 
[ec] Exception of well.—The ex- 


ception, in a deed of a lot, of the 
well on the east line thereof, in- 
cludes as an incident whatever is 
necessary to enable the grantor to 
use and maintain it for drawing 
water from it. Elsea v. Adkins, 164 
Hon 580, 74 NE 242, 108 AmSR 


{d] Right to protection from spo- 
liation is carried with a right re- 
served of interment and the conse- 
quent right of erecting mounds and 
monuments, Mitchell y..Thorne, 134 
N. Y. 536, 32 NE 10, 30 AmSR 699 
{aff 57 Hun 405, 10 NYS 682, 25 
AbbNCas 295]. 

{e] No power to sell property is 
given by a reservation of the grant- 


a temporary or 


or’s right to control as guardian an 
estate for the benefit of the grantee. 
O’Connor y. Vineyard, (Tex. Civ. A.) 
43 SW 55. 

36. Corey v. Edgewood, 18 Pa. 
Super, 216. 

87. Peterson v. McDonald, 13 Cal. 
A. 644, 110 P 465; Poole v. Dulaney, 
19 Tex. Civ. A. 117, 46 SW 276. 

{a] Tlustrations.—(1) A way not 
dedicated to public use and used as 
an approach to a lot not abutting 
thereon is not an appurtenance pass- 
ing with the lot. Poole v. Dulaney, 
19 Tex. Civ. A. 117, 46 SW 276. (2) A 
provision in a deed “reserving” to 
grantors the right to use water from 
a well on payment of a monthly 
rental constituted a mere personal 
contract to sell the water, not being 
a reservation which runs with the 
land. Peterson v. McDonald, 13 Cal. 
A. 644, 110 P 465. 

{[b] A reservation of a right to 
cut timber in the way of improve- 
ments in the cultivation of the land 
passes to assigns and is not personal. 
Catheart v. Bowman, 5 Pa. 317. 

38. Pierce v. Keator, 9 Hun 532 
{aff 70.N. Y. 419, 26 AmR 612]. 

39. McCoy v. Chicago, etc., R. Co., 
176 Iowa 139, 155 NW 995. 

40. McCoy v. Chicago, etc., R. Co., 
176 Iowa 139, 155 NW 995. 

41. McCoy v. Chicago, ete., R. Co., 
176 Iowa 139, 155 NW 995. 

42. Smith v. Davis, (Ala.) 75 S 
22; Mott v. Coddington, 24 N. Y. 
Super. 267, 1 AbbPrNS 290. 

[a] Reservation of the use of land 
to erect buildings cannot be con- 
strued so as to defeat a grant of a 
life estate to a remainderman. 
Pynchon vy. Stearns, 11 Mete. (Mass.) 
812, 45 AmD 210. 

43. Ark.—King v. Slater, 96 Ark. 
589, 133 SW 173. 

Ill.—Stewart v. Wood, 48 Ill. A. 


pie 
Kan.—Martin v. 30 Kan. 

708, 2 P 855. 
91 Me-—Richardson v. York; 14 Me. 

Mass.—Jamaica Pond Aqueduct 
Corp. v. Chandler, 9 Allen 159; Bes- 
som v. Freto, 13 Metc. 523. 

Mich.—Hardwick v. Laderoot, 39 
Mich. 419. 

N. H—wWebster v. Webster, 33 
N. H..18, 66 AmD 705. 

[a] If the reservation does not 
amount to a technical life estate, the 
grantee will be entitled to the em- 
blements... Waugh v. Waugh, 84 Pa. 
350, 24 AmR 191. 

{b] No interest that 


Martin, 


can be 


reached by subsequent creditors is 
vested in a grantor by a reservation, 
in a settlement, of a bare mainte- 
nance to himself and his wife for 
life, it being also provided that his 
property shall not be liable for his 


debts afterward centracted. Johnson 
v. Zane, 11 Gratt. (52° Va.) 552. 
{c] Transfer.—(1) The reserva- 


tion of a right to reside upon the 
premises conveyed has been held to 
be personal and not subject to con- 
veyance to a third person. Helm v. 
Kaddatz, 107 Ill. A. 418, 419 (holding 
that a reservation in a deed of “a 
homestead in the house on the prem- 
ises hereby conveyed, as long as they 
or either of them may live” Was nota 
reservation of a statutory homestead 
estate). (2) A reservation of a right 
to a home gives no such possessory 
right in the premises to the grantor 
as can be the subject of a convey- 
oa Fisher vy. Nelson, 8 Mo. A. 

44. Johnson v. Elkhorn Gas Coal 
Min. Co., (Ky.) 197 SW 409; Damron 
v. Justice, 162 Ky. 101, 172 SW_120;' 
Phillips Exeter Academy v. New Par- 
ish, 68 N. H. 10, 36 A 548. 


45. Galveston, ete, R. Co. v. 
Haas, 17 Tex. Civ. A. 309, 42 SW 
658. 

{a] Thus, a right of the use of 


water for stock will be limited to 
that part of the land which includes 
the pasture in which it is  stipu- 
lated that the stock be kept. Galves- 
ton, ete., R. Co. v. Haas, 17 Tex. Civ. 
A. 309, 42 SW 658. 

46. Swan v. Goff, 39 App. Div. 95, 
56 NYS 690. 

47. Lacy v. Green, 84 Pa. 514. 

[a] Right to “use and occupy” for 
a certain period does not mean a 
mere personal occupancy, but a gen- 
eral right of the grantor to occupy 
by himself or others. Cooney v. 
Hayes, 40 Vt. 478, 94 AmD 425. 

48. Gulf Red Cedar Lumber Co. v. 
Crenshaw, 148 Ala. 343, 42 S 564; 
Chappell v. Chappell, (Ky.) 119 sw 
218; Lacy v. Green, 84 Pa. 514, 

fal Tilustrations.— (1) Where par- 
ents conveyed to their son a _ tract 
on which they resided, and which was 
all they owned, retaining “the right 
to live on the land and use the same 
as they wish their life time,” they 
retained more than an ordinary life 
estate, and, while they could not 
thereafter sell the fee of the land 
or mineral rights, they could use the 
timber and mineral privileges in any 
manner necessary to support them 
comfortably, and could sell the tim- 
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the purpose and intent of the reservation.4® Where 
a deed conveys a life estate to a grantee, with a 
reservation to the grantor to live upon the land as 
a home, if the conduct of the grantee is such that 
the grantor cannot peaceably and comfortably live 
thereon, his remedy is an action for damages and 
not for a rescission of the contract.*° 

[§ 366] k. Termination, Loss, or Relinquish- 
ment. Although a reservation of a right limited in 
its duration will ordinarily remain in force for the 
period specified, yet it must be exercised within 
the time designated or it will be waived,®? espe- 
cially where the privilege is purely personal and 
dies with the grantor.** So an exception may be 
limited to the joint lives of a husband and wife and 
to the life of the survivor.** And a grant of-a life 
esfate, with a reservation of possession for the pur- 
pose of performing certain covenants, will be termi- 
nated by a judgment in an action for breach of 
those covenants.** But a life estate in a father, re- 
served in a conveyance to a son, is not terminated 
by the surrender without writing of the control of 
the premises to the son.** And if a certain building 
is reserved, it means the then existing building and 
not one subsequently erected.*7 ‘So if the character 
of the right, interest, or privilege and the terms of 
the reservation or exception are such as to operate, 
expressly or by construction, as a limitation upon 
the time within which such right, interest, or privi- 
ber thereon for that purpose. Chap- 
pell_v. Chappell. (Ky.) 119 SW 218. 
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pose at the place where it stands, 
this will govern the duration of the 


[$§ 365-367 


lege must be exercised, it will be limited accordingly. 
This rule embraces a limitation to the grantor’s 
life;** to a certain number of years;*” to a given 
time;®° to a reasonable time; after notice;** or 
to a time dependent upon present or future condi- 
tions.** Again a specified period of time may be 
fixed precluding the exercise of the right before its 
expiration, or thereafter except upon conditions.®* 
A life estate reserved in a deed and accompanying 
written contract, it has been held, may be termi- 
nated by a modification or cancellation of the writ- 
ten contract and a redelivery of the deed with at- 
tempt to pass the title with all its incidents including 
the present possession and enjoyment.®° 

{§ 367] H. Conditions and Restrictions—1. Defi- 
nitions, Creation, and Distinctions—a. In General. 
A condition as known in the law of realty is a 
qualification or restriction annexed to a conveyance 
of lands, whereby it is provided that, in case a par- 
ticular event does or does not happen, or in case 
the grantor or grantee does, or omits to do, a par- 
ticular act, an estate shall commence, be enlarged, 
or defeated.®® It is to be distinguished from a mere 
direction to do a particular act"? or from an ex- 
ecutory covenant.°* There is also a distinction be- 
tween a condition that defeats an estate but re- 
quires a reéntry and a limitation which determines 
an estate ipso facto without entry.°® What will or 
will not constitute a condition in a deed is often a 


Co., 143 Ind, 340, 42 NE 1741; Ten 
Broeck v, Livington, 1 Johns, Ch. 


(Z) Under a reservation of possession 
in himself in a deed to his children 
until the youngest child shall ar- 
rive at full age or during the life of 
the grantor, the grantor has no power 
to sell growing timber on the land. 
Gulf Red Cedar Lumber Co. y. Cren- 
shaw, 148 Ala. 342, 42 S 564. 

49. Waldorf v. Elkhart. ete. R. 
Co., 13 Ind. A. 134, 41 NE 396. 

50. Hughes v. Ellis, 129 Ga. 406, 


77 SE 584. 
51. Farnum v. .Platt, 8. Pick. 
(Mass.) 239, 19 AmD 320; Lapointe 


v. Lafieur, 46 U. C. Q. B: 16. 
a Ga.—House v. Palmer, 9 Ga. 
se 

Mass.—Oesting v. New Bedford, 
210 Mass. 396, 96 NE 1095. 

Miss—Hand v. Fillingame, 92 
Miss. 185, 45 S 569. 

N. ¥.—Lucusterine Fertilizer Co. v. 
Stilwell, 52 HowPr 152. 

Ph ea igen v. Goodrich, 25 Vt. 

Compare Wilkinson v. Wilson, 26 
Ont. 213 (where a father conveyed to 
one of his sons certain farm lands, 
subject to his own life estate there- 
in, and subject also to the use by 
another son, plaintiff, of a bed, bed- 
room, and bedding, in the dwelling 
house on the farm, and to his board 
so long as plaintiff should remain 
a resident on the farm; and it was 
held that plaintiff took no estate 
under the deed, but merely the use, 
after the termination of the father’s 
life estate, and while resident on the 
land, of the bedroom and board, 
which was 2 charge thereon, that no 
period was fixed for such occupa- 
tion, which might be either perma- 
nent or temporary, and that there- 
fore no forfeiture was created by 
nonoccupation). 

53. Field v. Morris, 83:Ark. 148, 
714 SW 206; Shields v. Delo, 145 Pa. 
393, 22 A 701. 

54. Sergeant v. Word, 2 Watts & 
S. (Pa.) 122; Lapointe v. Lafleur, 46 
U. C. Q. B. 16. 

55. Adams v. Dunklee, 19 Vt. 282. 

56. Colby v. Colby, 2% Vt. 10. 

57. Marshall v. Niles, % Conn. 369. 

{4] If the reservation of a build- 
ing implies its use for a certain pur- 


right reserved and the owners may 
make reasonable and needed repairs 
upon it from time to time. Benham 
v. Minor, 38 Conn. 252. 

58. Bond v. Cashie, etc., R., ete., 
Co.,. 127. N. C. 125, 37 SE 63, 

59. Pease vy. Gibson, 6 Me. 81; 
Saltonstall v. Little, 90 Pa. 422, 35 
AmR 683; Rich v. Zeilsdorff, 22 Wis. 
544, 99 AmD 81, 

60. Oesting v. New Bedford, 210 
Mass. 396, 96 NE 1095; Hand v. Fil- 
lingame, 92 Miss. 185, 45 S 569; 
Irons v. Webb, 41 N. J. L. 203, 32 
AmR 193; Strasson vy. Montgomery, 
32 Wis. 52. 

[a] TMllustration—A deed of “cer- 
tain lots or parcels of land,” which 
provides that all buildings are to be 
removed from the premises by the 
grantor on or before a designated 
date, requires the grantor to remove 
the buildings on or before such date, 
and, unless the grantor removes them 
within the time specified, the bulld- 
ings pass to the grantee. Oesting v. 
ee Bedford, 210 Mass. 396, 96 NE 


095, 

{b] Order in an attachment suit 
to stay waste does not extend the 
time for removal, when it is express- 
ly limited to a specified date, when 
such order is obtained without fraud, 
collusion, or combination with the 
grantee, and the grantor is entitled 
to the timber only if it is removed 
before the day mentioned. Monroe 
v. Bowen, 26 Mich. 528. 

61. Morris v. Sanders, 43 SW 733, 
19 KyL 1433; Huron Land Co. v. 
Davison, 1231 Mich. 86,°90 NW 1034; 
Hoit v. Stratton Mills, 54 _N. H. 109, 
20 AmR 119; Andrews v. Wade, 3 Pa. 
Cas. 133, 6 A 48; Union Tanning Co, 
v. Shug, 22 Pa. Co. 647. 

62, Huron Land Co. vy. Davison, 
131 Mich. 86, 90 NW 1034; Grege v. 
Birdsall, 53 Barb. (N. Y.) 402; Union 
ot as Co, -v. Shug, 22° Pa,’ Co. 

{a] Beasonable notice to remove 
trees will not terminate a right or 
estate reserved in growing. trees 
coupled with an interest in the soil 
sufficient to support the trees. 
Knotts v. Hydrick, 46 8. C. L. 314, 

632. Thiebaud v. Union Furniture 


(N. Y.). 367. 
Stockwell, 1381 


64. Perkins |v. 
Mass. 529, 

[a] Where a deed reserves a life 
estate “from year to year” provided 
that “the right of the grantor afore- 
said to said possession and use must 
be requested in writing before the 
first of March of each and every 
year from this date,” it has been 
held that failure to give notice does 
not terminate the life estate, but only 
the right of possession for any given 
year, Hurd y, Hurd, 64 lowa 414, 
417, 20 NW 740. 

65. Lamb v, Morrow, 140 Iowa 89, 
117 NW 1118, 18 LRANS 226, - 

66. Blanchard vy, Detroit, ete, R, 
Co., 31 Mich. 48, 18 AmR 142; Munro 
v. Syracuse, etc., R, Co." 200 N. Y. 
224, 230, 93 NW 616, 21 AnnCas 694 
[rev 128 $e Div. 388, 112 NYS 
988, and cit Coke Litt. p 201la; Good- 
ea Real Prop, p 189; Anderson L. 


a} Other RenseMORs 7-52) “A con- 
dition in a deed is a qualification of 
the estate granted,” owak v, Dome- 
browski, 267. Ill. 108, 106,.107: NE 
807, (2) “A condition is’ a clause 
of contingency on the happening of 
which the estate may be defeated.” 
2 Blackstone Comm, p 299 [quot 
Henry Rahr’s Sons Co, v, Buckley, 
159 Wis. 689, 592, 150 NW 994], 

67. Parsons v, Rhodes, 22 Hun 
(N. Y.) 80. 
68. Langley v. Ross, 65 Mich, 168, 

886; Hooper vy. Hooper, 20 

N.C. 287 


{a] Grounds of distinction.—A 
condition differs from a covenant in 
that it binds both parties, while a 
covenant is the promise of only one, 
Tepaney, v. Ross, 65 Mich. 168, 20 NW 


69. Cal,-Taylor vy. McCowen, 164 
Cal. 798, 99 P 361, 

Colo.—-Burlington, ete, R, Col v, 
Colorado Wastern R. Co., 88 Colo, 9b, ° 
88 P 164, 

Tll,—Koch v. Streuter, 232 Ill, 694, 
88 NE 1072. 

Ind.—fall Creek School Tp, v, Shu- 
man, 55 Ind. A. 2382, 108 NE 677, 

Towa.—Hess v. Kernen, 169 Towa 
646, 149 NW 847, ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a= 


~§ 367] 


matter of nice construction.” To ereate a condi- 
tion, apt and appropriate words must be used,” or | 
a right of reéntry be reserved,’ although technical 
words are unnecessary if a clear intent on the part 


of the grantor or of the 


dition may also be created by the habendum,™ or, 
where there is nothing to the contrary in the in- 
strument, by a writing duly executed on the back 


Orie ek i v. Spires, 3 Brewst. 

Tex.—Daggett v. Ft. Worth, (Civ. 
A.) 177 SW 222; Stewart v. Blain, 
(Civ. A.) 159 SW 928, 930; McBride 
v. Farmers’, ete., Gin Co., (Civ. A.) 
152 SW 1135. 

Wis.—Smith v. Smith, 23 Wis. 176, 
99 AmD 153. 

See Wilkes v. Groover, 138 Ga. 
407, 75 SE 353 (holding that a pro- 
vision in a warranty deed on consid- 
eration of natural love and affection 
and of support and maintenance that, 
should the grantee refuse and fail to 
maintain the grantor and his wife, 
that fact will annul the deed, is a 
condition subsequent, and not a limi- 
tation). See also supra § 2381. 

[a] “It is often a matter of dif- 
ficulty to determine whether a cer- 
tain. provision annexed to a grant of 
real property is such a condition as 
that a breach of it confers the right 
of entry on the grantor or his heirs, 
or whether such provision is a cove- 
nant, restriction, limitation or trust 
imposed on the sroperty, affecting 
the estate in a different way from 
that in which a true condition af- 
fects it.” Koch v. Streuter, 232 Ill. 
5+ 597, 88 NE 1072. To same effect 

Bald v. ‘Nuernberger, 267 Tl. 616, 108 
NE 724; Nowak v. Dombrowski, 267 
Ill. 103, 107 NE 807. 

{b] MTlustrations—(i) A _ provi- 
sion in a deed that, on the final aban- 
donment of a right of way for a 
ditch, the right granted to maintain 
such ditch should ceaSe and revert 
to the grantors, should be construed 


as a limitation, and not as a condition | to 


subsequent. Burlington, etc. R. Co. 
v. Colorado Eastern R. Co., 38 Colo. 
95, 88 P 154. (2) Where a landowner 
granted land to the trustees of a 
school district so long as used for 
school purposes, the property was 
granted upon a conditional limita- 
tion, and not a condition subsequent, 
Fall Creek School Tp. v. Shuman, 55 
Ind. A. 232, 108 NE 677. (3) A pro- 
vision in the habendum clause of a 
deed that the property conveyed was 
to be held so long as used for gin 
and mill purposes was a conditional 
limitation. McBride v. Farmers’, 
ete., Gin Co., (Tex. Civ. A.) 152 SW 
1135. (4) A provision in the haben- 
dum clause of a deed that the prop- 
erty was to be held so long as used 
for gin and mill purposes was a con- 
ditional limitation and not strictly 
a condition subsequent. Se wae Vv. 
Farmers’, etc., Gin Co., sup 

70. Nowak V. Dotabtoestas 267 Ni. 
103, 107 NE 807. 


«Cal, — 


Till. 594, 597, 'g3 NE 1072. 

aoulass— ara v. Ames, 16 Gray 
7. 
N. Y.—St. Stephen’s Protestant 

Episcopal Church v. Church of Trans- 

figuration, 1380 App. Div. 166, 114 

eh 623 [rev 59 Misc. 560, 112 NYS 

4 


Or. v. Umatilla County, 15. 
or. 1 172, so 890, $3 AmMSR 142. 
nie Pa—Hamil ton v. Blliott, 5 Serg. & 


Tenn.—South Memphis Land Co. v. 
Memphis Interurban Co., 135 Tenn. 
353, 186 SW 454. 

Tex.—Harris v. Rather, (Civ. A.) 
134 SW 754, 756 [quot Cyc]. 
W. Va: ter R. . Vv. Hon- 


water 
aker, 66 W. Va. 136, 66 SE 104, 27 
LRANS 388. 


ley 


tis CG J—12] 
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3 A eon- 


See Jennings v. OBrien, 47 rs | 
392 (holding that in a conveyance of 


realty by a father to his son al v. Haupt 2 Chest. Go 


consideration of one dollar, a condi- 


tion that the property should not be" 


disposed of duri the life of the 
father does not imp 
Support the father). 

“No particular form of words S 
absolutely essential to create a con- 
@ition, but it is essential that the 
intention to create it shall be clearly 
shown by some words.” Koch v. 
Streuter, supra. 

“Whatever may be the nature of 
‘the restriction in the present case, it 
is not a condition. It lacks the Vital 
feature of a condition in that it re- 
serves no right te re-entry for a 
breach. To create a condition, In 
the absence of words of re-entry and 
forfeiture, the words “upon condition’ 
or ‘provided always, or other equiv- 
alent words, must be used (Gilbert v. 
Peteler, 38 N. Y. 165, $7 AmD 735). 
No such words are te be found in the 
present case. On the contrary, the 
word ‘covenant’ is expressly wu 
and no one could spell out ef the lnn- 
guage of the restriction any reserved 
right of re-entry or forfeiture” St. 
Stephen’s Protestant Episcopal 
Church v. Church of Tra TATION, 
130 App. Div. 166, 172, 114 NYS 623 
[rev 59 Misc. 560, 112 NYS 483]. 

{a] A condition is created 


serting the very words “condition™ or 
“on <condition” in the ment. 


agree 
Warner v. Bennett, 31 Conn. 468, 475 
[cit 1 Bouvier Inst. p 235]. 


[bb] The words 
create 4 “on condi- 
tion.” Bat the phrases, “So that,” 
“provided,” “if it shall happen,” are 
the same import. “Provided, al 
ways,” may constitute a condition, 
limitation or covenant, according to 
circumstances. Heaston v. Randolph 
County, 20 Ind. 398, 203. 
{e] “If” is am apt word to create 
a condition precedent to an ease- 
ment. Lone v. Swindell, 77 N. & 


176. 
v2. Raley v. Umatilla County, 15 
Or. he 13 > 89a, 3 ee eS 142. 
Ala.— Seaboard Air Line R. Co. 
vw ys Mfe. Co., 186 Ala, 264 €5 
S_ 187; reg igr Land Co. v. South, ris 
Alabama R. ©o., 108 Ala, 396, 14 


a Colonization Ca. ¥v. 
Derfier, 75 S 790. 


No ¥.— Craig ~. Wells, 11 N.Y. 
$15; Walker v. Marcellus, etc. R. ©a., 


173° App. Div. 313, 166 Nys 354; Un- 
ete, R. Co, 


@gerhill v. Saratoga, 
Barb. 455; Graves v. Deterling, 3 
NYSt 128 [aff 120 N. VY. 447, 2a NE 


I: R. i. 36, 
7 A TS9, $V LRANS 623, AnnCas 
isis 38. 

Wis.—Glocke v. Glocke, 113 
383, $8 NW 118, 57 LRA #3. 

N. S—Pratt v. Baleoom, 6 N. S. 
123, 9 EastLR 274. 

“Conditions are not favored in law, 
as they tend to destroy estates; but 
conditions may be created if 
an intention appears from an exan- 
ination of the whole deed. There 
are certain words which are consié- 
ered wt wae 3 to create a condi- 
tion, bu’ these Be gt ped are 
used the provision is ways con- 

5 condition, and without 


Wilmington 
these words conditions have ee | ee een * an Sy A S33. 


Ho ger to exist when s appears to 
the iImtention of the! parties,” 
Ban v. Milliken supra. 


an obligation 10, 


Wis. | 


‘sach | 


fIsCJ] BW 


of the deed. On the other hand the expression of 
a “condition”? does not necessarily create one,” 
erty contrary to the intention of the parties” And 
if land is deeded for a specific use or paurposz,® or 
it is deeded m consideration of its use for a certain 
purpose, or in consideration of the doing of a certain 
act, and there is nothing te show that a condition 
was intended, none will be created, either precedent 


[a] The words 3 oondi. 
on.” etc. are a RE oa olwer 
(Pa) 


v& Xanders est. 7 Pa Go 42. 
YS. Barker v. Cobh, 36 Nw. BH 
¥. Cal.—Victeria Hospital Assoc. 

wv. All Persons, Ste, 163 Cal. 455, 462, 

147 P 124 
Mass.— Ayling vy. Kramer, 133 Mass. 

12; Sohier wv. Trinity Chareh, 168 

Mass. 1 a. . 

“a oodrul vx. Woodramt, + 

No Ba ee 16 A & fats 
N. Y¥.— Baker v. pte es 
23 NYS 368 [ai 152 N. Y. 

Soe: peers mem), . 

Poruland Vv. rwilliger, 1§ Gr. 

485, 19 P 90. = 


Tena-—South Memphis Land Oa. 
vV. Memphis Interurban Oo. 135 Tenn. 
333, 186 SW 454 

“Tt is tree that the words ‘on con 
dition that” are apt and appropriate 
words, both in their technical and 
a falar Sense, to Greate a condition, 

it appears te be the generally ac- 
copted @octrine that, as the words ‘on 
condition” are the precise and tech- 


jmical terms by whith an eSiate oar 


| 


28 | Carroll Goanty 


| KRaditz, 


condition is created, swch a phrase is 
sufficient to create 2 condition! 
estate, whless there is something else 
im’ the Ged Indicatime the contrary. 
. +. This iS the accepted Goctrine In 
this court (Ge Papst v. Hamilton, 
133 Cal 631, 68 PF 

148 Cal P 2 as 
AmSR 282, 3 LRANS % vel; Fitegerala 
Vv. Modor County, 184 Cal 493, 123 P 
WS4, 44 LRANS 1229), and. Sach werds 
ex proprio Wigore import sech Gon 


Hawley x. 


| @ition, m dhe absence of other n- 


guage Inconsistent therewith. Bat it 
has neyer hel@ here, and Wwe do 
not understand it t be the rule eise- 
where, that Simply because these 
words are used, we necessarily have 
@R estate On condition” Victoma 
Hospital Assoo, v. All Persons, ete. 


sapra. 
arn A clause “Ge cOmsitieration of 

7 eto, Goes net con- 

saivate @ condition, but May operate 
enly aS a Gescription of the consi 
—— Laberee v. Carleton, SB Me. 
(>] Am estate om condition ik not 
ereated by a conveyance of lang “on 
condition ana in trast” f be Gevroted 


jQlways to school purposes, without 


AaRY Condition aS to reversion, nor, OR 
@iscontinuance of the wse, Gan the 
land be recovered by the gTantors, as 
@onors of a Charity whick has filed. 
aE v.. Gallatin 

47 SW 61v, 28 


be 


generic sense 

the predicament or States oft the by Sy 
its then condition. Denke « Mebd- 
Nhe Gaine Stockyeres Ox. 
ville Packing Oo. 140 Fed. Vel, Tes 
V2 CCA 195; Pest ~ Weil, 115 N. 
S81, 22 NE 145, 12 AamSR 8S 
LRA 422 [af 1 NYS $87}. 
we GO S—Thoratoan vv. Thez,, 
128 Fed. $4 63 CCA 526 [certionnt 
pnt Be Be Le 


auaee- 104 
sha _— word ager — 


freee 


Se ee TH S., 18t Ped. Til, #4 
Ark.—Davis v. Jernigan, Th Ark 
494, 76 SW 55€ 
Del. — First Presb. 
Rayrdw 214 Wl. 
se, TS NE SG § AneCas 
—Heaston v. Randolph Ooanty, 


354 [18C.J.] 


or subsequent.’® 


to create a condition is deducible.*® 


[§ 368] b. Precedent and Subsequent Conditions 
Distinguished. A condition may be either precedent 
Conditions precedent are such as 
must happen or be performed before the estate 
Conditions subsequent 
are such as by the failure or nonperformance of 
which an estate already vested may be defeated.** 
While the distinction is plain, it is not always easy 
to determine which is ereated by the language of 
There are no technical or pre- 
cise words to distinguish a condition precedent from 
a condition subsequent, but the same words may 


or subsequent.*+ 


can yest or be enlarged.** 


a particular deed.*4 


20 Ind. 398. 

Ky.—Hughes v. Miller, 164 Ky. 449, 
175 SW 681. 

Miss.—Thornton v. Natchez, 88 
Miss. 1, 19, 41 S 498 [cit Cyc]; Gad- 
berry v. Sheppard, 27 Miss. 203. 


Pa,— Wilkes-Barre v. Wyoming 
Historical, ete., Soc., 184 Pa. 616, 19 
A 809. 

R. I—-Ecroyd v. Coggeshall, 21 


R. I. 1, 41 A 260, 79 AmSR 741. 
Ss. D.—Huron Vv. Wilcox, 17 S. D. 
625, 98 NW 88, 106 AmSR 788. 
Tenn.—Oldham vy. Southern R, Co., 
2 Tenn. Civ. A. 644. 
Wis.,—Polebitzke v. John Week 
peak Co,, 157 Wis, 3877, 147 NW 


[a] Land deeded in trust for a 
public levee with no conditions ex- 
pressed in the deed will not revert 
to the grantor when no longer used 
for such purpose. Coffin vy. Port- 
land, 16 Or, 77, 17 P 580, 

, 104 Wed. 


79. U. S.—Avery v. U. S 
711, “44 CCA 161, 
mts ll.—Adams v. Logan County, 11 Ill. 


SU est igi v. Clare, 45 Kan. 
662, 26 P 25, 

Ky,.—Louisville, ete, R. Co. yv. 
Baskett, 104 SW 695, 81 KyL 1035; 


Fuguay v. Hopkins Academy, 58 Sw 


814, 22 KyL 744. 
Mass.—Episcopal City Mission Vv. 
158 Mo, 


Appleton, 117 Mass. 826. 
Mo.—Hand. v. St. Louis, 

204, 59 SW 92; McAnaw vy. Tiffin, 143 

Mo. 667, 45 SW 656. 

80. Atty.-Gen. v. Merrimack Mfg. 
Co., 14 Gray (Mass,) 586; Hancock v, 
Carlton, 6 Gray (Mass,) 89; Hamel v. 
Minneapolis, ete., R. Co., 97 Minn. 334, 
107 NW 139; Epperson v. Wpperson, 
108 Va. 471, 62 SE 344; Quart v, 
Eager, 18 Ont. L. 181, 12 OntWR. 3. 

81. Nowak v, Dombrowski, 267 Ill, 
107 NE 807; Phillips v. Gannon, 
246 Ill, 98, 92 NE 616. 

82. Nowak v. Dombrowski, 267 Ill, 
108, 107 NE 807; Phillips v. ‘Gannon, 
246 Ill, 98, Be. NE 616; Helms v, 
Helms, 137 N 206, 49 SB 110 [den 
reh 185 N. C. 164. 47 SE 415]; Haynie 
v. Bennett, 22 S. D. 65, 115 NW 6165. 

“Conditions precedent intervene 
and prevent the vesting until the con- 
dition is complied with.” Koch vw. 
Streuter, 232 Ill..594, 697, 838 NE 


ues 
83. Ala,—Bethea v, McCullough, 
195 Ala. 480, 70 S 680. 
Colo.—Brown v. State, 5 Colo. 496. 
11.—Nowak v. Dombrowski, 267 111, 
103, 107 NE 807; Phillips v. Gannon, 
246 Til, 98, 104, 92 NIG 616, 


Miss.—Memphis, ete, R, Co. v, 
Neighbors, 561 Miss. 412. 
Y.—Birdsall yv., Grant, 87 App. 


N, 

Div, 348, 57 NYS 705, 

Va.—Potomac Power Co, v, Burch- 
ell, 109 Va. 676, 64 SE 982, 

“A subsequent condition is one 
which operates upon an estate al- 
ready created and vested, and rene 
ders it liable to be defeated,” Dow- 
nen v. Rayburn, 214 Tl. 842, 846, 738 
NE 364, 3 AnnCas 36. 

“Conditions subsequent are pro- 
visioned in a deed Biv ng the grantor, 


But this rule does not apply in 
cases where the intent on the part of the parties 
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ereate either, according to the rules of construction 
and the intent of the party who creates it or of the 


parties to the instrument *® at the time of its exe- 


eution.®® 


[§ 369] « 


instrument.*§ 


by express words or necessary im- 
plication, the right to re-enter and 
re-possess the premises upon the vilo- 
lation of the condition.”  Koch_v, 
Serenten, 282 Ill, 694, 697, 88 NE 


the act or condition required 


does not necessarily precede the 
vesting of the estate but may ac- 
company or follow it, and if the 


act may be as well done after as be- 
fore the vesting of the estate, or if, 
from the nature of the act to be 
performed and the time required for 
its performance, it is evident that 
the intention of the parties was that 
the estate should vest and the gran- 
tee perform the act or acts after 
taking possession, then the condition 
is subsequent,” Phillips v. Gannon, 

Where the deed to two suc- 
cessive life tenan is on condition 
that they shall not convey their 
interests, and shall occupy the prem- 
ises during their lives, and they en- 
ter into possession, the conditions are 
subsequent and not precedent to the 


vesting of the estate, Lewis. Vv. 
Lewis, 74 Conn, 608, 61 A 864, 92 
AmSR 240. 

84. Nowak v. Dombrowski, 267 
Tll, 108, 107 NE 807; Phillips v. Gan- 
non, 246 11], 98, 92 NE 616; Sples v. 
Arvondale, ete,, R, Co,, 60 W. Va, 889, 
55 SH 464, 


{a] Cases stating distinction see 
Rannels v. Rowe, 145 Fed, 296, 299, 
74 CCA 876 [certiorari den 207 U. 8, 
691, 28 SCt 267, 62 L. ed, 356); Haw- 
kins v. Hansen, 92 Kan, 740,.142 P 
280, LRAIIIBA 96 [den reh 2 Kan, 
78, 189 P 1022, LRAL91I5A 90); Mun- 
ro v. Syracuse, etc, R, Co, 200 N. Y. 
224, 98 NE 616, 21 AnnCas 594 [rev 
188 he: Div, 388, 112 NYS 988). 

U. S.—-Rannels v, Rowe, 145 
Fed 296, 74 CCA 876 [certiorari den 
207 U. §. 591, 28 SCt 257,62, Ls. ed. 


855]; Ward v. New Bngland Screw 
Gees 29 KF. Cas, No... 17,167, 1 Clift. 


Ala.—Seaboard Air Line rR, Co. v. 
Cr Pe Mfg, Co,, 186 Ala, 264, 66 8 


26 Ark, 


D, C.—-Mayer v. American Security, 
ete., Go., 38 App. 391 

ll.—Nowak v. Dombrowski, 267 1). 
108,.107, 107 NI 807 [alt Cyo]; Phil» 
“te vy. Gannon, 246 I), 98, 92 NI 
opie Robbins v. Gleason, 47 Me, 
7 N. Y.—-Parmelee v. Oswego, ete, R. 


Co., 6 N.Y. 74; Underhill vy, Saratoga, 
ete, R. Co.,, 20 Barb, 465, 


1 
Peptivs-Ahen band v. Thomas, 


W. Va.——-Jones vy (Chasspaeks, ote, 
R, Co,, 14 W, Va, 
Wis.—Glocke ey ya ice 118) Wis, 


808, 89 NW 118, 67 LRA 468; Rogan 
v. Walker, 1 Wis, 627, 

86. Rannels v, bb 146 Bed, 
296, 3800, 74 CCA 876 [certlorarl den 


apg, Us §. 691, 28 SCt 267, 62 L.. ed, 
O61. 
87. Brannan v. Measick, 10 Cal, 95, 


88. Alaoe-Rankin v. 
Ala, 490, 47 S 1015, 


Dean, 157 


Conditions Precedent. 
precedent to the vesting of an estate may be ere- 
ated by express words,*’ or where an intent to ere- 
ate such a condition is deducible from the entire 
So in 
the time or manner of payment of purchase money 
may be fixed without creating a condition prece- 
dent,*® or such a condition may “be raised.?? 

[§ 370] d. Conditions Subsequent, 
conveyance is upon a condition subsequent depends 
upon the intention of the parties as evidenced by a 


A condition 
accordance with 


the intent, 


Whether a 


Ark,—Carloss v. Oxford, 72 Ark. 
310, 80 SW 144, } aft 
Cal.—Brannan v. Mesick, 10 Cal, 
N. H.—Emery vy, Dana, 76 N. A. 
bon A 976. 
Vila v. Goodrich, 164 Is, 
600, 160 NW 1072. hie 
See also Wilson v. Galt, 18 Tl. 484 


(where upon intention and surround. 
ing circumstances, a condition was 
held a condition precedent), 

[a] Charge or Hen may be raised 
as to the land under a provision tor 
maintenance, and the deed will not 
become absolute until performance, 
where such is the intention, Childs 
v. Rue, 84 Minn, 323, 87 NW 918, 

tb] Tlustrations.—(1) Where a 
deed was executed on (he understand- 
ing that it was to enable the gran- 
tee therein to negotiate a loan, and 
that, if no loan were negotiated, the 
deed should be vold, and such con. 
dition was expressed in the ‘deed, 
the negotiation of the loan was a 
condition precedent, and, the same 
not having been made, the deed was 
of no effeet, Carloss v, Oxford, 72 
Ark, 810,580 SW 144. (2) A person 
who covenants to pay hale a morte 
Rage by accepting a deed took no 
title until his covenant was per- 
formed, because his ownership was 
dependent on such ed phic a8 a con. 
dition precedent, ak v. Dana, 76 
N. H. 488, 84 A 976 ) An instru. 
ment, in the form of a warranty deed, 
excopt that (t provided that, if gran. 
tee paid certain notes, then it should 
be of full foree and offect, other 
wise null and vold, was a conditional 
conveyanee, dependent, to Invest title 
in grantee, upon payment of the 
notes, Rankin v. Dean, 157 Aln, 490, 
47 S 1016, 

89. Sheppard v. Thomas, 26 Ark, 
617; MeRae vy, Stillwell, 111 Ga, 65, 
86 SH 604, 55 LRA 56138. See also 
Dunlap v, Mobley, 71 Ala, 102, And 
see Joyce “M Mt, Vernon, (Tex. Civ, 
A.) 184 SW 626 (holding that it was 
the Intention of the grantors to vost 
title in certain trustees i and when 
they laid off the Jand into lots, but 
not to make the application of the 
proceeds arising from the sale of the 
lots to a certain named purpose a 
ay eee precedent to the vesting of 
title), 

90. Talbert v, Hopper, 42 Cal, 897; 
Mackey v. Kerwin, 222 11h 871, 78 Ni 
817; Caldwell v. Fraim, 82 Tex, 310, 

fa] Dlustrations.—(1) A doed giv- 
ing full power of attorney to the 
grantees to take possession of, and 
in the grantees’ name to sell prop. 
erty, the consideration for which ta 
to be pald thereafter in installments, 
and which conveyance covenants that 
if such payments shall be made the 
instrument shall take effect as a 
as and complete conveyance tn fee 
is a deed on condition precedent, Tal« 
bert v, Hopper, 42 Cal, 897% (2) Ifa 
lien ia appar to sooure payment, 
such len reserved proclilma the ni« 
ture of the contract for conveyance 
and announces the terms and condi. 
tions upon which the Utle, lonal and 


For later cases, developments and changes in the law ace cumulative Annotations, aame title, page and note number, 


§ 370] 


proper construction of the deed.® 
holding the language of a deed to create a condi- 
tion subsequent, however, is not favored,®? and will 
not be adopted where it will admit of any other 
reasonable interpretation ;°* but where the language 
creating the condition is clear and specific it. will 
The condition must be fairly ex- 
pressed in the deed,®® and apt and sufficient words 
In other words, in order that a clause 


be enforced.®* 


employed.°® 


equitable, is to become perfect, and 
until that stipulation is discharged 
and that condition fulfilled there is 
no absolute investiture of the title. 
Caldwell v. Fraim, 32 Tex. 310. 

°, oy Ala.—Woodley v..Woodley, 79 

Cal.— Johnston v. Los Angeles, 168 
P 1047. 

Ind.—Cleveland, ete., R. Co. v. Co- 
burn, 91 Ind. 557. 

Ky.—Martin v. Adams, 171 Ky. 246, 
188 SW 318. 

Mo.—O’Brien v. Wagner, 94 Mo, 93, 
7 SW 19, 4 AmSR 362. 

N. H.—Ashuelot Nat. Bank _ v. 
Keene, 74 N. H. 148, 65 A 826, 9 LRA 
NS 758. , 

N. Y.—Southwick v. New York 
Christian Missionary Soc., 151 App. 
Div. 116, 135 NYS 392 [aff 211 N. Y. 
515, 105 NE 204]. 

S. C.—White v. Britton, 75 S. CG 
428, 56 SE 232. 

Tex.—Daggett v. Ft. Worth, (Civ. 
A.) 177 SW 222. 

[a] Conditions subsequent exist 
where: (1) A city vacates an alley 
on condition that defendant will build 
on it in a certain time an opera 
house of certain dimensions, although 
equity will not divest the title be- 
cause the building is not of the 
required dimensions. Marshalltown 
v. Forney, 61 Iowa 578, 16 NW 740. 
(2) Land is conveyed for use solely 
for a cotton press with a provision 
for reversion. Houston, ete., R. Co. 
v. Ennis-Culvert Compress Co., 23 
Tex. Civ. A. 441, 56 SW 367. (3) A 
royal grant reserved a quitrent in 
fee, requiring certain improvements 
to be made, and providing that for 
failure to clear, etc., and to pay rent 
the estate should determine. Sneed 
v. Ward, 5 Dana (Ky.) 187. (4) 
There is a grant of a township on 
condition that the grantee settle a 
certain number of families thereon 
within a specified time. Chapman v. 
Pingree, 67 Me. 198. (5) The words 
are “providing they [the grantees] 
fence the land and keep it in re- 
pair.” Hooper v. Cummings, 45 Me. 
359. (6) Land was conveyed under 
a covenant by the grantee to build 
a line fence and repair the same at 
any and all times on notice, and with 
a provision that on failure so to do 
the conveyance should be of no ef- 
fect. McCue vy. Barrett, 99 Minn. 352, 
109 NW 594. (7) The reservation is 
for public use in a grant to the state. 
Porter v. Griswold, 6 Me. 430. (8) 
After the grantor’s death the gran- 
tee is to pay a certain sum to a 
third person. Weinreich v. Wein- 
reich, 18 Mo. A. 364. (9) The con- 
dition provides that a raceway be 
made in conformity with the act in- 
corporating the grantor, otherwise 
to revert, also for the erection of a 
bridge across the raceway, for a con- 
venient landing place, for the erec- 
tion and maintenance of a fence, and 
for the use of the raceway for water- 
ing cattle and to take ice therefrom. 
Woodruff v. 


Co., 10 N. J. Eq. 489. (10) A deed by 
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of spirituous liquors on the prem- 
ises. Jeffery v. Graham, 61 Tex. 481. 
(18) Words subsequent to the grant 
and description are expressive of a 
condition subsequent followed by the 
words “together with all and sin- 
gular the hereditaments and appur- 
tenances,” etc., followed by the ha- 
bendum. Lawe v. Hyde, 39 Wis. 345. 
(14) A deed contains a stipulation 
that the grantee under penalty of 
forfeiture of the estate will, previous 
to a certain date, erect on the prem- 


ises a substantial dwelling house. | 


*"Brien v. Wagner, 94 Mo. 93, 7 SW 
9, 4 AmSR 362. (15) A deed grant- 


ing land for a_ stated consideration | 


provided that, if the vendee failed to 
pay the sums named, the conveyance 
should be void and all rights there- 
under cease. Swaim v. Beakley, 
(Ark.) 202 SW 476. (16) The con- 
dition is that on failure to comply 
with the conditions of a certain bond 
the estate shall cease, etc., coupled 
with a provision for reéntry, etc. 
Rogan v. Walker, 1 Wis. 527. 

[b] Support and maintenance.— 
Provisions held to create conditions 
see New Brockton First Nat. Bank v. 
McIntosh, (Ala.) 79 S 121; Jones v. 
Williams, 132 Ga. 782, 64 SE 1081; 
Cree v. Sherfy, 138 Ind. 354, 37 NE 
787; Huffman v. Ricketts, 60 Ind. A. 
526, 111 NE 322; De Conick v..De 
Conick, 154 Mich. 187, 117 NW _ 570, 
22 LRANS 417; Reynolds v. Reyn- 
olds, 234 Mo. 144, 136 SW 411; Spauld- 
Ing v. Hallenbeck, 39 Barb. 79 [aff 
35 N. Y. 204] (holding that, where 
the condition was for the support of 
the grantors, and on the failure of 
the grantee to do so the deed to be 
void and the premises to revert, the 


condition involved a forfeiture on 


failure of the grantee to perform, 
which was intended as security in 
the nature of a penalty for nonper- 
formance); Brittain v. Taylor, 
N. C. 271, 84 SE 280; Stanton v. Al- 
len, 32 S. C. 587,10 SE 878; Shum 
v. Claghorn, 69 Vt. 45, 37 A 236; 
Epperson v. Epperson, 108 Va. 471, 62 
SE 344 (holding that, where a deed 
of land conveyed in consideration of 
a contract. for support, and a stipu- 
lation for the avoidance of the agree- 
ment in case of failure to perform 
the contract embraced in a separate 
instrument form parts of one trans- 
action, the stipulation for avoidance 
constitutes a defeasance); Gall v. 
Gall, 126 Wis. 390, 105 NW 953, 
LRANS 603. 

92. Haydon vy. St. Louis, etc, R. 
Co., 222 Mo. 126,.121.SW_15; Huron 
v. Wilcox, 17 S. D. 625, 98 NW 88, 106 
AmSR 788. 

93. Ark.—Bain v. Parker, 77 Ark. 
168, 99 SW 1000. 

Cal.—Victoria Hospital Assoc. Vv. 
All Persons, etc.,. 169 Cal. 455, 147 P 
oa Cullen v. Sprigg, 83 Cal. 56, 23 P 

Til.—Nowak v. Dombrowski, 267 Ill. 
103, 107 NE 807. 112 


Me.—Frenchville v. Gagnon, 
Mo.—Catron y. Scarritt Collegiate 


Trenton Water-Power | Me. 245, 91 A 951. 


the trustees of a town stipulates | Inst., 264 Mo. 713, 175 SW 571; Stud- 


that the grantee 
people to pass and repass, 
fowl and hunt,” ete. Parsons vy. Mil- 
ler, 15 Wend. (N. Y.) 561. 
condition was that the grant should 


“shall allow all|dard y. Wells, 
to fish, | 201. 


120 Mo. 25, 25 SW 
Nev.—Hamilton vy, Kneeland, 1 Nev. 


(11) The | 40, 


Tex.—Norris v. Coffman, (Civ. A.) 


be void in case it should at any time | 95 SW 1088. 


afterward appear that the grantee 


Va—Lowman v. Crawford, $9 Va. 


was not seized of an estate in fee) 688, 40 SE 17. 


Towle v. 


simple of adjoining lands. 
¢s N 489. 


Smith, 25 N. Y. Super. 


The condition is against the sale 


(12). | Wis. 295, 102 


Wis.—Burgson v. Jacobson, 124 


NW 563. 
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or proviso shall constitute a condition subsequent, 
the intention of the parties must be clearly ex- 
pressed in some words importing that the estate is 
to depend upon a contingency provided for.** 
intention must, however, be gathered from the en- 
tire mstrument, and the contract must be construed 
according to its terms, especially where there are 
express words used.°® 
to ereate a condition subsequent will not have such 


This 


Even the use of apt words 


create an estate upon condition, un- 
less the language of the deed, ac- 
eording to the rules of law, or pro- 
prio vigore, imports a condition. or 
the intent of the grantor to make a 
conditional estate is otherwise clear- 
ly and unequivocally indicated.” 
Augusta Land Co. vy. Augusta R., etc. 
Co., 140 Ga. 519, 524, 79 SE 138. 

“When the condition is relied upon 
to work a forfeiture, it must appear 
plainly in the deed or arise by clear 
implication.” Braddy v. Elliott, 146 
N. C. 578, 580, 60 SE 507, 125 AmSR 
523, 16 LRANS 1121. 

94 Firth v. Los Angeles Pae. 
Land Co., 28 Cal. A. 399, 152 P 935; 
Latham yv. Dllinois Cent. R. Co., 253 
Til. 93, 97, 97 NE 254; Southwick v. 
New York Christian Missionary Soc., 
151 App. Div. 116, 135 NYS 392 [af 
211 N. Y. 515, 105 NE 204]. 

“While conditions subsequent are 
not favored in law and in case of 
doubt courts incline against such 
estate, yet where the restrictions are 
not opposed to public policy it is law- 
ful to create such estates, and where 
the intention is clear that such an 
estate was intended, courts will give 
effect to and enforce them.” Latham 
v. Illinois Cent. R. Co., supra. 

95. Summer v. Darnell, 128 Ind. 
38, 27 NE 162, 13 LRA 173; Laberee 
v. Carleton, 53 Me. 211 (holding that 
conditions subsequent are raised only 
by apt and sufficient words, which 
must not only be such as of them- 
selves import a condition, but must 
be so connected with the grant in the 
deed as to qualify or restrain it). 

96. Fitzgerald v. Modoc County, 
164 Cal. 493, 129 P 794, 44 LRANS 
1229; Hawley v. Kafitz, 148 Cal, 393, 
83 P 248, 113 AmSR 282, 3 LRANS 
741; Davidson y. Ellis, 9 Cal. A. 145, 
98 P 254; Glen Rose Collegiate Inst. 
vy. Glen Rose Independent School 
Dist., 58 Tex. Civ. A. 435, 125 SW 
379; Burgson v. Jacobson, 124 Wis. 
295, 102 NW_563. 

97. Ark—Kampman v. Kampman, 
98 Ark. 328, 135 SW $05. 

Cal.—Victoria Hospital Assoc. V. 
Tat Persons, ete, 169 Cal. 455, 147 P 
124. 

Ga.— Atlanta v. Jones, 135 Ga. 376, 
69 SE 571; Thompson y. Hart, 133 
Ga. 540, 66 SE 270. -! 

Tli.—Druecker v. McLaughlin, 235 
Til. 367, 85 NE 647. 

Ind—Brady v. Gregory, 49 Ind. A. 
355, 97 NE 452. 

Ky.— Louisville, etc., R. Co, vy. Bas- 
kett, 104 SW 695, 31 KyL_ 1035. 

Miss.—Yazoo, etc. R. Co. v. Lake- 
view Tract. Co., 100 Miss. 281, 56 5 
393; Soria v. Harrison County, $6 
Miss. 109, 50 S 443. 

Porto Rico. Beaupied v. Gallart, i 
Porto Rico Fed. 455. 

N. Y.—Baker v. Mott, 78 Hun i141, 
28 NYS 968. [aff 152 N. Y. 637 mem, 
46 NE.1144 mem]. . 

Wis.—Polebitzke v. Lumber Co., 157 
Wis. 377, 147 NW 703, AnnCasi9i6B 


604. 

ss. —Downing v. Rademacher, 
133 Cal. 220, 65 P 385, 85 AmSR 160; 
Hihn v. Peck, 30 Cal. 280. 

Ga—Jones v.. Williams, 132 Ga. 
782, 64 SE 1081; Wadley Lumber Co. 
v. Lott, 130 Ga. 135, 60 SE $36. 

ll—tLatham v. Mlinois Cent. R. 
Co., 253 Tl. 93, 97 NE 254. 

Ind.— Van Horn v. Mercer, 29 Ind. 
A. 277, 64 NE 531. 

Me.— Randall _v. Wentworth, 109 
Me. 177, 60 A 871. 

Md.—St. Charles College v. Car- 


“A deed will not be construed to! roll, 121 Md. 464, 88 A 277 
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effect where the whole instrument shows a contrary 
So when the words are of doubtful mean- 
ing, the courts prefer to construe conditions as sub- 
But where such a 
construction is warranted by a lawful and reason- 
able interpretation of the language, a condition 
will be construed as subsequent rather than as prece- 
dent where to do otherwise would invalidate the | 
And if the act or condition required does 
not necessarily precede the vesting of the estate, 
but may accompany or follow it, 
may as well be done after as before the vesting of 
the estate, or if from the nature of the act to be 


intent.*? 


sequent rather than precedent.t 


deed.” 


performed, and the time required 


anee, it is evidently the intention of the parties that 
the estate shall vest, and the grantee performs the 


act after taking possession, then 


Minn.—Johnson_ v. 
Minn. 158, 114 NW 739. 

Mo.—Reynolds v. Reynolds, 224 Mo. 
144, 126 SW 411. 

N. ¥.—Munro v. Syracuse, etc., R. 
Co., 200 N. Y. 224, 230, 93 NE 516, 21 
AnnCas 594 [eit Cyc]. 

99. Victoria Hospital Assoc. v. 
All Persons, etc., 169 Cal. 455, 147. P 
124; Frenchville y. Gagnon, 112 Me. 
245, 91 A 951; McLean y. St. Thomas, 
23 Ont. 114, 122. 


Paulson, 


1. Nowak v. Dombrowski, 267 IL |! 


103, 107 NE 807; Phillips v. Gannon, 
246 Ill. 98, 92 NE 616 (holding that 
the decision of the question of con- 
ditions in a deed being precedent or 
subsequent depends, not so much on 
artificial rules of construction, as on 
the application of good sense and 
sound equity to the spirit of the in- 
strument); Spies v. Arvondale, etc., 
R. Co., 60 W. Va. 389, 55 SE 464. 
2. Phillips v. Gannon, 246 Til 98, 


92 NE 616; De Conick v, De Conick, | 
154 Mich. 187, 117 NW 570, 22 LRA) 


NS 417. 

3. Godding vy. Hall, 56 Colo. 579, 
599, 140 P 165 [quot Cyc]; Phillips 
y. Gannon, 246 Ill. 98, 104, 92 NE 616 
cit Cye)]; Underhill v. Saratoga, etc., 
2. Co., 20 Barb. (N. Y.) 455; Huntley 
v. McBrayer, 169 Cc. 75, 35 8 
213. See also Chute v. Washburn, 44 
Minn. 312, 46 NW 555. 

4. Godding v. Hall, 56 Colo. 579, 
599, 140 P 165; Blake vy. Blake, 56 
Wis. 292, 14 NW 172. 

5. De Conick v. De Conick, 154 


rrp 187, 117 NW 570, 22 LRANS| 


6. Victoria UHospital Assoc. v. 
All Persons, ete., 167 Cal. 455, 147 P 
124; Frenchville v. Gagnon, 112 Me. 
245, 91 A 951. 

7, U. 8—Adams v. Ore Knob Cop- 
per Co., 7 Fed. 6234, 4 Hughes 539. 

Cal.—Fitzgerald v. Modoc County, 
eT pe 493, 129 P 794, 44 LRANS 


IlL.—Druecker v. McLaughlin, 235 
Til, 267, 85 NE 647. 

Me—Frenchville vy. Gagnon, 112 
Me. 245, 91 A 951. See also Thomas 
Sho Record, 47 Me. 500, 74 AmD 


Minn, — Minneapolis Threshing 
Mach. Co. vy. Hanson, 101 Minn. 260, 
112 NW 217, 118 AmSR 622. 

N. Y¥—Richter vy. Distelhurst, 116 
App. Div. 269, 101 NYS 634. 

KH. L—BPall vy. Milliken, 31 R. L 36, 
40, 76 A 789, 27 LRANS 6232, AnnCas 


19128 40. 
Wis—Burgson v. Jacobson, 124 
Wis. 295, 102 NW 563; Glocke v. 


Glocke, 113 Wis. 303, 89 NW 118, 57 
LRA 45%. 

“If it clearly apptars by the deed 
that it was the intention of the 
parties that upon a breach of the re- 
striction the estate conveyed to the 
grantee should be defeated and 


should return to the grantor, such a'| 


restriction is a condition. And if it 
is found that a provision in a deed 
is a condition, then a breach of that 
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considered.= A 


and if the act 


for its perform- 


the condition is 
condition works a forfeiture of the 


estate and there is a right of re-| 


entry in the grantor without express 
provision for forfeiture and re-en- 
try.” Ball v. Milliken, supra. 

[a] Wor example—(i) If from 
the nature of the acts to be per- 
formed by the grantee and the time 
required for their performance it is 
evidently the intention of the par- 
ties that the estate shall be held and 
enjoyed upon condition that the gran- 
tee perform the acts specified (Down- 
ing v. Rademacher, 133 Cal. 220, 65 P 
335, 85 AmSR 1€0), (2) or it is evi- 
dent that the clauses in question 
were inserted with a view to defeat 
a title previously vested, on the hap- 
pening of a certain contingency 
named in the deed, the estate is upon 
cordition (Hihn v. Peck, 30 Cal. 280). 
(3) Where there are express words in 
a deed which of themselves make a 
condition subsequent, there is no use 
of a clause reserying a right of re- 
entry for breach thereof in order to 
enable the grantor to avail himself 
of a forfeiture. Adams v. Ore Knob 
Copper Co., 7 Fed. 634, 4 Hughes 539. 

8. Hawley v. Kafitz, 148 Cal. 393, 
$3 P 248, 113 AmSR 282; Martin v. 
Splivalo, 69 Cal. 611, 11 P 434; Galla- 


E | her v. Herbert, 117 111. 160, 7 NE 511; 


Anderson y. Gaines, 156 Mo. 664, 57 
SW 726; Studdard v. Wells, 120 Mo. 
25, 25 SW 201; Washington v. Collins, 
13 Mo. A. 1; Braddy v. Elliott, 146 
WN. C. 578, 60 SE 
523, 16 LRANS 1121; Helms v. Helms, 
135 N. C. 164, 47 SE 415 [reh den 137 
N. C. 206, 49 SE 110]; Hart v. Dough- 
erty, 51 N.C. 86. But see Rannelis v. 
Rowle, 145 Fed. 296, 300, 74 CCA 376 
{certiorari den 297 U. S. 591, 23 SCt 
257, 52 L. ed. 355] (where it is said: 
“The fact that other considerations 
than the conditions inserted in the 
deeds were given to and received by 
the grantors tends to show a purpose 
to pass the title subject toa right of 
subsequent defeasance upon the fail- 
ure of the grantee to perform the 
conditions within the time limited”). 

[a] Dilustrations—(i) Where a 
deed provided that it was “upon the 
express agreement’ of the grantee 
to build or cause to be built on the 
premises, within six months, a dwell- 
ing house to cost not less than one 
thousand five hundred dollars, which 
agreement was considered as a part 
of the consideration for the convey- 
ance, such provision constituted a 
mere personal ccvenant on the part 
of the grantee, and was not a condi- 
tion subsequent, authorizing a for- 
feiture for nonperformance. Hawley 
vy. Kafitz, 148 Cal. 393, 83 P 248, 113 
AmSR 282. (2) A clause in a deed, 
following the statement of a nominal 
consideration of one dollar, reciting, 
“and the further consideration of the 
support during” the life of the gran- 
tor by the grantee, is not a condition 
subsequent, but a matter of consid- 
eration, or at most a _ covenant. 
Helms v. Helms, 135 N. C. 164, 47 SE 


507, 125 AmSR | 
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subsequent. Again a condition, the breach of which 
is good ground in equity for canceling the econvey- 
anee of which it is a part, will be held to be a con- 
dition subsequent, unless there is something in the 
instrument showing a contrary intent* In constru- 
ing a deed to determine whether conditions therein 
are precedent or subsequent, all the surrounding 
circumstances at the time of its execution may be 


forfeiture clause,® or a provision 


for reéniry’ is not required. A mere statement of 
acts to be done as a part of the consideration will 
not constitute a condition subsequent,® nor will a 
mere statement of the purpose for which the prop- 
erty is to be used.® 
on condition subsequent, unless the terms will ad- 
mit of no other construction, where the deed by its 
terms expressly provides a lien in ease of the gran- 


So an estate is not created 


415 [reh den 137 N. C. 206, 49 SE 
110]. (3) A condition is not annexed 
to an estate by way of defeasance, 
where the consideration of the deed 
is certain profits and advantages, 
contained in a bond of even date, 
which provided that the bargainor 
was to be supported for life by the 
bargainee, to which was added a 
nota bene to the effect that the land 
Was not to be sold or di of. 
Hart v. Dougherty, 51 N. C. 86. (4) 
Where the grantee as part of the con- 
Sideration is to pay a mortgage or 
assume the grantor’s indebtedness 
thereunder, this is not a condition 
on the breach of which the title will 
revest in the grantor, but vests the 
title absolutely in the grantee, and 
creates the relation of debtor as to 
the grantor’s creditor. Martin v. 
Splivalo, 69 Cal. 611, 11 P 484 (5) 
A grantor has a lien on land for an 
annuity rather than a right to claim 
a forfeiture for nonpayment of the 
annuity, where the corsideration of 
a deed is+the payment of an annuity 
to the grantor Curing life. Gallaher 
v. Herbert, 117 Til. 160, 7 NE 511. (6) 
If a deed is in consideration of sup- 
port oi the grantors during life, the 
title vests and is not held in abey- 
ance until performance of the prom- 
ise nor divested by 2 breach thereof. 
Anderson vy. Gaines, 156 Mo. 664, 57 
SW 726. (7) A conveyance by par- 
ents te a son, reserving a life estate, 
and stating that the son “is to pay 
the taxes on said land” and has to 
support the “grantors during their 
natural lifetime and at their death” 
such son “shall have possession” is 
not a deed on condition subsequent. 
Studdard v. Wells, 120 Mo. 25, 25 SW 
201. (8) Title passes and will not 
be divested by a failure to perform 
services, where such ormance is 
the consideration of the deed. Wash- 
ington v. Collins, 13 Mo. A. 1. 

9. Cal—vVictoria Hospital Assoc. 
y. All Persons, etc., 169 Cal. 455, 147 
P 124; Fitzgerald v. Modoc County. 
re et 493, 129 P 794, 44 LRANS 

Ky.— Wright v. Bullitt County Bd. 
spe ore 151 Ky. 560, 152 SW 

Md.—Forman v. Sadler, 114 Md. 
574, 80 A 298, 299. 


N. Y¥Y.—Graves v. Deterling, 3 NYSt 
128 [aff 120 N. Y. 447, 24 NE 655] 
(holding that, where an agreement 
limiting the use of granted premises 
is a covenant and not a condition, 
its violation creates no forfeiture). 
But see Vail v. Long Island R. Co.,, 
106 N. Y. 283, 12 NE 607, 60 AmR 
449 (holding that a clause as to use 
may operate as a condition subse- 
quent, the fee passing by the deed). 

Oh.—Methodist Protestant Church 
v. Laws, 7 Oh. Cir. Ct. 211, 4 Oh. Cir. 
Dec. 562. 

W. Va—Brown v. Caldwell, 23 W. 
Va. 187, 48 AmR 376. 


{a] Burial ge aoe 5 There 
is not a condition subsequent where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tee’s default.2° 


tuting such a condition.’ 


Where a deed contained certain 
expressly enumerated conditions subsequent, such 
enumeration will prevent the construction of a pro- 
viso inserted in another part of the deed as consti- 
A mere recital in a deed 
that it is made in pursuance of an agreement con- 
taming certain conditions will not cause the deed 


to be subject to such conditions.?* 


{§ 371] e. 


a grant, for a consideration, is made 
to a trustee on trust that he “shall 
at all times permit all the white re- 
ligious societies of christians and the 
members of such societies to use the 
aforesaid acre of land as a common 
burying ground, and for no other pur- 
pose.” Brown vy. Caldwell, 23 W. Va. 
187, 48 AmR 376. (2) A deed for a 
consideration alleged to have been 
nominal, conveying land to a city to 
be used as a burying ground, and 
forever kept, used, and inclosed in a 
decent and substantial manner, and 
for no other use or purpose whatso- 
ever, in which the grantors made no 
record of any intention that the land 
should ever, under any  circum- 
stances, revert to them or their rep- 
resentatives, Was not made on a “con- 
dition subsequent.” Thornton =v. 
Natchez, 129 Fed. 84. 63 CCA 526 
[certiorari den 197 U. S. 620, 25 SCt 
797, 49 L. ed. 909]. 

{b] Nominal consideration.—Con- 
ditions subsequent will not be im- 
plied from the fact that the consid- 
eration for the deed was merely nom- 
inal, where it does not appear that 
the use of the property for the pur- 
pose specified in the deed was a mat- 
ter specially advantageous to the 
grantor. Olcott v. Gabert, 86 Tex. 
121, 23 SW 985. 

[e] County or municipal purposes. 
—Statement held not to create condi- 
tion see Ward v. New England Screw 
Co., 29 F. Cas. No. 1,157, 1 Cliff. 565; 
Rawson v. Uxbridge School Dist. No. 
5, 7 Allen (Mass.) 125, 83 AmD 670; 
Soria v. Harrison County, 96 Miss. 
109, 50 S 443; Thornton vy. Natchez, 
88 Miss. 1, 41 S 498; Ashuelot Nat. 
Bank v. Keene, 74 N. H. 148, 65 A 826, 
7 LRANS 758; Freer v. Glen Springs 
Sanitarium Co., 131 App. Div. 352, 
115-NYS 734 [aff 198 N. Y¥. 575 mem, 
92 NE 1085 mem]; Ecroyd v. Cogge- 
shall, 21 R. I. 1, 41 A 260, 79 AmSR 


741; Huron v. Wilcox, 17 S. D. 625, 
98 NW 8&8, 106 AmSR 788. 
[a] Manuf: purposes, — 


Statement held not to create condi- 
tion see Brady v. Gregory, 49 Ind. 
A. 355, 97 NE 452. 

fe] Railroad purposes.—Statement 
held not to create condition see 
Noyes v. St. Louis, ete.. R. Co., (Til.) 
21 NE 487; Chapin v. Harris, § Allen 
Mass.) 594; Roanoke Imv. Co. v. 
ansas City, etc., R. Co., 108 Mo. 50, 
17 SW 1000; Morrill v. Wabash, etc., 
R. Co., 96 Mo. 174, 9 SW 657; Stilwell 
v. St. Louis, ete., R. Co., 39 Mo. A. 
221; Sayer v. New’ York, etc.,. R. Co., 


10 N. Y. Super. 54; Sherman v. Sher- 
man, 23 S. D. 486, 122 NW 439. 
(f] Religious purposes.—State- 


ment held not to create condition see 
Baldwin v. Atwood, 23 Conn. 367; 
Thompson vy. Hart, 133 Ga. 540, 66 SE 
270; Downen v. Rayburn, 214 Il. 342, 
78 NE 864, 3 AnnCas 36; Taylor Vv. 
Campbell, 50 Ind. A. 515, 98 NE 657; 
Farnham v. Thompson, 34 Minn. 330, 
26 NW 9, 57 AmR 59; Orford Union 
ee Soc. v. West Cong. Soc., 55 

H. 463; Methodist Episcopal 
Church v. Gamble, 26 Oh. Cir. Ct. 295; 
Strong v. Doty, 32 Wis. 381. 

Cs] dence —State- 
ment held not to create condition see 
aoe v. Sadler, 114 Md. 574, 80 A 
{h] School or educational pur- 
ses.—Statement held not to create 


po: 
condition see Hunter v.: Murfee, 126/ gation must, 


Ala. 123, 28 S 7; Higbee v. Rodeman, | 
129 Ind. 244, 28 NE 442; Heaston v. 
Randolph County, 20 Ind. 398; Curtis 
v. Shawnee County Bd. of Education, 


Conditions or Covenants. The ques- 
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tion of whether the language in a deed creates a 
covenant or a condition is a matter of construction; 
the intent of the parties when clearly ascertained 
being controlling.** 
be created by the same words, but forfeitures are 
not favored.1* Courts are therefore more favorably 
inclined to holding that the language used consti- 


Covenants and conditions may 


tutes a covenant rather than a condition which will 


43 Kan. 138, 23 P 98; Faith v. Bowles, 
86 Md. 13, 37 A’ 711, 63 AmSR 489; 
Raley v. Umatilla County, 15 Or. 172, 
13 P 890, 3 AmSR 142; Castleton v. 
Langdon, 19 Vt. 210. 

fi] Street or public way.—State- 
ment held not to create condition see 
Atlanta v. Jones, 135 Ga. 376, 69 SE 
571; Kilpatrick vy. Baltimore, 81 Md. 
179, 31 A 805, 48 AmSR 509, 27 LRA 
643: Soukup v. Topka, 54 Minn. 66, 
55 NW 824; Greene v. O’Connor, 18 
R. I. 56, 25 A 692, 19 LRA 262. 

10. Van Horn v. Mercer, 29 Ind. 
A. 277, 64 NE 531; Harris v. Rather, 
(Tex. Civ. A.) 184 SW 754. 

11. Carolina, ete., R. Co. v. Car- 
penter, 165 N. C. 465, 81 SE 682. See 
Dunbar vy. Stickler, 45 Iowa 384 (hold- 
ing that, if a conveyance is made 
upon a condition expressed, it must 
be conclusively presumed, in the ab- 
sence of fraud, accident, or mistake, 
to be the only condition, and if that 
is kept, the title cannot be assailed). 

12. Augusta Land Co. v. Augusta 
R., ete., Co., 140 Ga. 519, 79 SE 138. 

13. Ala—Seaboard Air Line R. 
Co. v. Anniston Mfg. Co., 186 Ala. 
264, 276, 65 S 187. 

Mich—Langley v. Ross, 55 Mich. 
163, 20 NW 886. 

N. Y.—Zweig v. Sweedler, 140 App. 
Div. 319, 125 NYS i71. 

Or.—Jakel v. Seeck, 79 Or. 489, 155 
P 1192. 

Tex.—Imperial Sugar Co. v. Cabell, 
hea! A.) 179 SW. 83. 

I.—Perkins v. Kirby, 35 R. I. 
84, eae. 85 A 648. 

Ont. “Pearson v. Adams, 27 Ont. L. 
87, 3 OntWN 1205, 22 OntWR 71, 3 
DomLR 386, 3 OntWN 1660, 22 Ont 
WR 909, 7 DomLR 139. 

“Numerous authorities might be 
cited in which a ‘condition’ is defined 
to be something inserted in a deed 
for the benefit of the grantor giving 
him the power, on default of per- 
formance, to destroy the estate if he 


will and revest it in himself or his| 


heirs. A ‘covenant’ has been defined 
to be an agreement or consent of two 
or more by deed in writing, sealed 
and delivered,- whereby either one of 
the parties doth promise to the other 
that something is done or shall be 
done in the future. While there is 
more or less variation in the lan- 
guage employed by different courts 
in defining and giving effect to these 
terms the decisions are, in substance, 
practically the same. Some of the 
authorities point out various terms 
and expressions having a well settled 
meaning and which are clearly and 
indisputably indicative of the intent 
of the parties to the instrument to 
ereate a condition or enter into a 
covenant as the case may be. A 
more extended discussion of these 
authorities would not be profitable in 
view of the fact that we find it to be 
the consensus of opinion that no par- 
ticular form of expression is essen- 
tial to the creation of a condition, 
but that if it is manifest from the 
terms of the instrument that a con- 
dition was intended, the estate will 
become defeated upon a breach there- 
of.” Perkins v. Kirby, supra. 
“Words [in a deed] seemingly ap- 
propriate to a condition only may 
introduce a covenant, a condition or 
a declaration of trust, and the whole 
of the clause submitted to investi- 
in form and scope, be 


|} considered, in order to determine 


|within which class it should fall.” 


MacKenzie vy. Presbytery. 67 N. J. Eq. 
652, 659, 61 A 1027, 3 LRANS 227. 


forfeit the grant. 


This rule is especially applica- 
“[The question] is a matter of 
construction, dependent upon the 
eontract, the language employed in 
the instrument, the circumstances 
under which the contract was made, 
the relative position of the parties, 
and the purpose and object designed 
to be accomplished.” Seaboard Air 
Line R. Co. vy.’ Anniston Mfg. Co., 
supra. 

[a] “Terms which, taken by them- 
selves, (1) import a condition, are 
frequently construed to be covenants, 
while terms which, taken by them- 
selves, import covenants, are fre- 
quently construed to be conditions; 
or, stated in a different way, the in- 
tent of the parties is gathered from 
the construction of the whole instru- 
ment, regardless of the technical 
meaning of the terms used. If it be 
doubtful whether a clause in a deed 
be a covenant or a condition, courts of 
law always incline against the latter 
construction, if they can reasonably 
do so, in order to avoid forfeiture. ... 
And for the same reason words in a 
deed not in the form either of a cove- 
nant or condition will be construed 
to be a covenant, rather than a con- 
dition.”” Minard v. Delaware, etc., R. 
Co., 139 Fed. 60, 63 [aff 153 Fed. 578, 
82 CCA 586]. (2) Where a deed con- 
tains words which, although in the 
form of a condition, are sufficient to 
create a covenant, and also covenants 
in the usual form, the maxim, Ex- 
pressio unius est exclusio alterius, 
has no application, and effect must 
be given to all parts of the deed. 
Pearson v. Adams, 27 Ont. L. 87, 3 
OntWN 1205, 22 OntWR 71, 3 Dom 
LR 386, 3 OntWN 1660, 22 OntWR 
909, 7 DomLR 139. 

[b] Where the language of a deed 
is ambiguous, in determining wheth- 
er a particular provision is a condi- 
tion subsequent or a cavenant, the 
entire instrument and the object of 
a grant will be looked to to ascer- 
tain the real intent of the parties. 
Silver Springs, ete., R. Co. v. Van 
Ness, 45 Fla. 559, 34 S 884. 

14. Fitzgerald v. Modoc County, 
164 Cal. 493, 129 P 794, 44 LRANS 
1229; Munro v. Syracuse, etc., R. Co., 
200 N. Y. 224, 93 NE 516, 21 Ann 
Cas 594 [rev 128 App. Div. 388, 112 
NYS 938]; Post v. Weil, 115 N. Y. 
361, 22 NE 145, 12 AmSR 809, 5 LRA 
422 [aff 1 NYS 807]; Southwick v. 
New York Christian Missionary Soc., 
151 App. Div. 116, 135 NYS 392 [aff 
105 NE 204]; Zweig v. Sweedler, 140 
App. Div. 319, 125 NYS 171; Jakel v. 
Seeck, 79 Or. 489, 155 P 1192. 

[a] Conditions of defeasance of 
an estate granted are odious. Pas- 
chall v. Passmore, 15 Pa. 295. See 
also Bryan v. Spires, 3 Brewst. (Pa.) 
580, 1 LegGaz 191. 

[b] Bestrictive conditions are 
never favored in law and if it is 
doubtful whether a clause in a deed 
imports a condition or a covenant, the 
latter construction will be adopted. 
Spaulding v. Woodward, 53 N. H. 573, 
16 AmR 392. 

15. U. S—American Emigrant Co. 
vy. Adams County, 100 U. S. 61, 25 L 
ed. 563; Los Angeles Univ. v. Swarth, 
107 Fed. 798, 46 CCA 647, 54 LRA 
262: Adams v. Valentine, 33 Fed. 1. 

Ala—Seaboard Air Line R. Co. v. 
Anniston Mfg. Co., 186 Ala. 264, 65 
S 187; Eylton Land Co. v. South, etc., 
Te R. Co., 100 Ala. 396, 14 S 
20T. 

Ark.—Kampman y. Kampman, 98 
Ark. 328, 135 SW 905; Bain v. parker. 
77 Ark. 168, 90 SW 1000. , 


358 [18 0. J.] 


ble where the words used are in the form of a cove- 
nant pure and simple, and there are no words of 
proviso, or condition, or provision for reéntry in the 


deed.1®° The rule will not, however, 


Cal.—Weller v. Brown, 160 Cal. 515, 
117 P 517; Behlow v. Southern Pac. R. 
Co., 180 Cal. 16, 62 P 295; Firth v. Los 
Angeles Pac. Land Co., 28 Cal. A. 399, 
152..P19935. 7 

Ga.—Self v. Billings, 139 Ga. 400, 
77 SE 562; Anthony vy. Stephens, 46 


Ga. 241; Thornton v. Trammell, 39 
Ga. 202. 
1ll.— Bald v. Nuernberger, 267 Ill. 


616, 108 NE 724; Nowak v. Dombrow- 
ski, 267 Ill. 103, 107 NE 807; O'Neil 
vy. Caples, 257 Ill. 528, 101 NE 50; 
Koch v. Streuter, 232 Ill. 594, 83 NE 
1072; Star Brewery Co. v. Primas, 
163, Ill. 652, 45 NE. 145; Normal 
School Dist. Bd. of Education v. Nor- 
mal First Baptist Church, 63 Ill. 204. 
Ky.—Wright v. Bullitt County Bd. 
of Education, 151 Ky. 560, 152 SW 
543; Patterson v. Patterson, 135 Ky. 
339, 122 .SW 169; Carroll County 
Academy v. Gallatin Academy, 104 

Ky. 621, 47 SW 617, 20 KyL 824, 
Me.—Frenchville v. Gagnon, 112 
Union R... Depot, 


Me. 245, 91 A 951. 
Mich.—Detroit 
ete., Co. v. Fort St. Union Depot Co., 
128 Mich. 184, 87 NW 214; Campau v. 
Chene, 1 Mich. 400. 
Reynolds, 234 


Mo.—Reynolds_ v. 
Mo, 144, 136 SW 411; Haydon v. St. 
Louis, ete., R. Co., 222 Mo. 126, 121 
Sw 15 [aff 117 Mo. A. 76, .93 SW 
833]; St. Louis v. Wiggins Ferry Co., 
88 Mo. 615. 
ae H.—Hoyt v. Kimball, 49 N. H. 

N. J.—Butterhof v. Butterhof, 84 
N. J. L. 285, 86 A 394 (covenant for 
support); Woodruff v. Woodruff, 44 
N. J. Eq. 349, 16 A 4, 1 LRA 380. 

N. Y.—Post v. Weil, 115 N. Y. 361, 


22 NE 145, 12 AmSR 809, 5 LRA 422 
{aff 1 NYS 807]; Walker v. Marcel- 
Tus, .ete:,. RR. Co., 179 ,App.,, Div., 313, 


166 NYS 354; Freer v. Glen Springs 
Sanitarium Co., 131 App. Div. 352, 
115 NYS 734 [aff 198 N. Y. 575 mem, 
92 NE 1085 mem]; Rockwell v. Utz, 
79 Mise. 120, 1389 NYS 529; Graves v. 
Deterling, 3 NYSt 128 [aff 120 N. Y. 
447, 24 NE 655]; Countryman. v. 
Deck, 13 AbbNCas 110. 

N. C.—St. Peter’s Church v. Bra- 
gaw, 144 N. C. 126, 56 SE 688, 10 
LRANS 633; Helms vy. Helms, 135 
N. C. 164, 47 SE 415. 

Or.—Jakel vy. Seeck, 79 Or. 489, 155 
P1192. 

Pa.—Dempwolf v. Greybill, 213 Pa. 
163, 62 A 645; Paschall v. Passmore, 
15 Pa, 295; Murphey v. Greybill,, 34 
Pa. Super. 339. 

Tenn.—Oldham v. Southern .R. Co., 
2 Terin. Civ. A. 644. 

Tex.—Closner v. Chapin, (Civ. A.) 
168 SW 370; Chambers v. Wyatt, 
(Civ. A.) 151 SW. 864; Teague. v. 
waa 22 Tex, Civ. A. 443, 54. SW 


Va.—Lowman y. Crawford, 99 Va. 
688, 40 SE 17; King v. Norfolk, ete., 
R. Co., 99 Va. 625, 39. SE 701. 

Wis.—Burgson v.. Jacobson, 124 
Wis. 295, 102 NW 5638; Hartung v. 
Witte, 59 Wis. 285, 18 NW 175. 

Ont.—Pearson v. Adams, 27 Ont. 
L. 87, 3 OntWN 1205, 22 OntWR 71, 
3 DomLR 386, 3 OntWN 1660, 22 Ont 
WR 909, 7 DomLR 139. 

{a] “he rule is that the court 
does not favor a construction which 
will impose a condition subsequent 
leading to a possible forfeiture of 
the estate, by whi¢h is meant, of 
course, not that the court will refuse 
to recognize Such a condition, when 
it clearly appears that it was in- 
tended the estate should terminate 
upon its occurrence, but that it will 
be inclined to adopt, if it fairly can, 
a construction which will save the 
estate and remit the party in whose 
favor the obligation is created to an 
action for his damages.” Union 
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control over the 


Stockyards Co. v. Nashville Packing 
Co., 140 Fed. 701, 704, 72, CCA 195. 

{b] Beason for rule.—‘Where it 
is difficult to distinguish whether a 
language expresses a _ subsequent 
condition or a covenant, it will be 
declared a covenant, and not a con- 
dition, not upon a process of rea- 
soning satisfactory as to the real 
intention of the parties, but more 
in deference to the rule that the law 
leans against the condition.” Dag- 
gett v. Ft. Worth, (Tex. ,Civ. A.) 
177 SW 222, 223, 

[ec] Mlustrations. — A condition 
subsequent is not created by: (1) A 
grantee’s covenant to pay taxes on 
the land. Burgson v. Jacobson, 124 
Wis. 295, 102 NW 563. (2) A pro- 
vision in a deed for the payment by 
the grantee of interest upon a mort- 
gage debt, taxes, insurance. and nec- 
essary repairs, together with the fu- 
neral expenses and debts and liabili- 
ties left. by aes grantor. O’Neil | v. 
Caples, 257 Ill. 528, 101 NE 50. | (3) 
A provision in He deed that the gran- 
tee is to pay all the grocery, bills and 
other living expenses for herself and 
the grantor. O’Neil.v. Caples, supra. 
(4) An agreement to maintain a 
fence between lands granted and 
those of the grantor. Hartung v. 
Witte, 59 Wis. 285, 18 NW 175. See 
also Hornback v. Cincinnati, ete., R. 
Co.,. 20 Oh. St. 81; Palmer v. Ryan, 
63 Vt. 227, 22 A 574. (5) A. deed 
stating that, in addition to the cash 
consideration, the conveyance was 
made ‘“‘on condition and in consider- 
ation. of the promise” of the grantee 
to keep the lot fenced. Frenchville 
v. Gagnon, 112 Me. 245, 91 A 951. 
(6) The clause “provided, always, 
and this indenture is made upon con- 
dition” in a deed of two lots requir- 
ing the grantee within two years to 
build upon each lot a house to cost 
not less than five thousand dollars. 
Rockwell v. Utz, 79 Mise. 120, 139 
NYS 529. (7) A deed by heirs at law 
conveying land ‘‘upon condition that 
the grantee assumes and pays all 
debts and obligations owing by said 
D. deceased, with necessary costs of 
administration of estate.” Koch v. 
Streuter, 232 Ill. 594, 88 NE 1072. 
(8) A conveyance by a grantor to 
his son-in-law, who bound himself to 
pay the debts of the grantor, and to 
board, lodge, and clothe him during 
his natural life. Campau v. Chene, 
1 Mich. 400. (9) A deed providing 
that the grantees shall not allow the 
property to be used as a cemetery, 
and that, in case the grantees aban- 
don the property, it shall’revert to 
the grantors. St. Peter’s Church v. 
Bragaw, 144.N. C. 126, 56 SE 688, 10 
LRANS 633. (10) The words “the 
premises hereby conveyed are not to 
be used for saloon or dramshop pur- 
poses.” Star Brewery Co. v. Primas, 
163 Ill. 652, 656, 45 NE 145. (11) A 
deed whereby the grantor, in consid- 
eration of .a nominal, sum and of 
the grantee’s assumption of the 
grantor’s debts, conveys real estate 
unconditionally, and a contempora- 
neous contract by which the grantees 
bind themselves to pay all the debts 
connected with or arising out of the 
property, when construed together, 
as they must be, vests in the gran- 
tee the property, and the agreement 
to pay the debts is a covenant and 
not a condition, and a breach thereof 
does not work a forfeiture of the 
conveyance. Closner v. Chapin, (Tex. 
Civ. A.) 168 SW 370. (12) Where a 
deed is absolute on its face, agree- 
ments by the grantee to support the 
grantor for life and pay her a speci- 
fied sum are covenants only, and a 
failure to perform them _ will not 
alone authorize the cancellation of 
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settled legal significance of tle language employed, 
especially where the meaning is so plain as to leave 
no room for construction.17 And if the language im- 
ports a condition merely, and there are no words 


the deed. Chambers v. Wyatt, (Tex. 
Civ. A.) 151 SW 864. (13) A provi- 
sion in a deed that, during the life- 
time of the grantor, the grantee shall 
not pledge, mortgage, sell, convey, or 
encumber the property without first 
obtaining the written consent of the 
grantor is a covenant or agreement 
and not a condition. In re Reynolds, 
1638 NYS 803. (14) Where a deed 
was made on an express money con- 
sideration and without right of re- 
entry, and stipulated that the gran- 
tee should provide support for the 
grantor for life, for breach of such 
agreement the grantor had his action 
for damages, but it did not render 
the fee conveyed conditional or base, 
so that ejectment would lie. Butter- 
hof v. Butterhof, 84 N. J. L. 285, 86 
A 394, 
16. Cal.—Weller. v. 160 
Cal...515, 117 P..517. 
Ga.—Self v. Billings, 139 Ga. 400, 
77 foe, 562. 
N. J.—Butterhof v. Butterhof, 84 
N. J. L. 285, 86 A 394; Dunn v. Ryan, 
82 N. J. Eq. 356, 88 A 1025, 49 LRA 
NS 1015 (holding that a conveyance 
for a money consideration and agree- 
ment by the grantees to care for 
grantor constituted a continual con- 
tractual obligation for breach of 
which the grantor had his action at 
law, but which did not render the fee 
conditional so as to be set aside on 
begaciie 
Y.—Graves v. Deterling, 3 NYSt 
28. ‘Laff 120 N. Y.. 447, 24 NE 655]. 


Brown, 


Tex.—Harris v. Rather, (Civ. A.) 
134 SW 754. 
[a]. Recital of agreement in a 


deed is equivalent to an agreement 
made by’the deed. Commonwealth 
Bank v. Vance, 4 Litt. (Ky.) 168. 

17. U. S.—Adams y. Valentine, 33 
Fed. 1. 

Cal.—Firth v. Los Angeles Pac. 
Land Co., 28 Cal. A. 399, 152 P 935. 

Mich.—Blanchard v.. Detroit, ete., 
R. Co., 31 Mich. 43, 18 AmR 142. 

Md.—St. Charles College v. Car- 
roll, 121 Md. 464,,477, 88 A 277, 

N. Y.—Munro v. Syracuse, ete., R. 
Coi,4. 200 Ney ¥..,12245 93.4 NBA Ib 16,< 2E 
AnnCas 594 [rev 138 App. Div. 388, 
112 NYS 938]; Southwick v. New 
York Christian Missionary Soc. 151 
App. Div. 116, 185 NYS 392 [aff 105 
NE 204]; Richter v. Distelhurst, 116 
App. Div. 269, 101 NYS 634. 

“The question whether there is a 
limitation of a condition, or whether 
there is a condition precedent or sub- 
sequent, or whether what is to be 
expounded is a condition or covenant, 
or something capable of operating 
both ways, frequently becomes very 
perplexing in consequence of the 'un- 
certain, ambiguous, or | conflicting 
terms and circumstances involved; 
and the books contain a great many 
eases of the kind, and not a few of 
which are marked by refinements and 
distinctions which the sense of the 
present day would hardly tolerate. 
Where, however, the terms are dis- 
tinctly and plainly terms of econdi- 
tion, where the whole provision pre- 
cisely satisfies the requirements of 
the. definition, and where the transac- 
tion has nothing in its nature to 
create an incongruity, there is no 
room for refinement, and no ground 
for refusing to assign to the subject 
its predetermined legal character. In 
such a case the law attaches to the 
act and ascribes to it a definite sig- 
nificance, and the parties cannot be 
heard to say, where there is no im- 
position, no fraud, no mistake,. that, 
although they deliberately made.a 
condition and nothing but a condi- 
tion, yet they meant that it should 
be exactly as a. covenant.” St. 
Charles College v. Carroll, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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importing an agreement, it is not enforceable as a 
covenant.'* So where a condition subsequent is ere- 
ated by apt and appropriate words, the language 
will not be construed as a restriction merely or 
as a personal covenant.!® In this connection it 
should be noted that the absence or presence of a 
clause of reverter or reéntry has a most important, 
although not a controlling, influence in determining 
whether the language in the deed shall be construed 
as a covenant or a condition.?° So where the deed 
contains several undertakings upon the part of the 
grantee, and the clause of reverter or reéntry is 
not so broad as the undertakings, only such econdi- 
tions as are included by a proper construction of 
not so broad as the undertakings, only such condi- 
tions subsequent.2:| The fact that it is stipulated 
that an obligation shall run with the land is an in- 
dication that it is the intention of. the parties that 
it shall be construed as a covenant and not as a con- 
dition subsequent.??. The fact that no time is lim- 
ited for performance may also be considered as tend- 
ing to show that the stipulation is not a condition 
subsequent.?? But the fact that a deed in addition 
to a reéntry clause contains an agreement by the 
grantor to reconvey in case of breach of a restric- 
tion will not cause the stipulation to be construed as 
a covenant and not a condition.*4 

[§ 372] f. Condition, Reservation, or Restric- 
tion. If a clause can only have effect by considering 
it as a condition subsequent, it will be so construed 
and will not be held to be a reservation.?> If there 
is no intention to create a condition subsequent, 
and the contrary clearly appears, and the legal effect 
of the proviso is to create a reservation or ex- 
ception in favor of the grantor, it will be so con- 
strued.2® Provisions are mere restrictions and not 

18. Chicago Sanitary Dist. v. Chi- 
cago Title, etc., Co., 278 Ill. 529, 116 
NE 161; Sharon Iron Co. v. Erie, 41 
Pa. 341. See also Woodruff v. Tren- 
ton Water Power Co., 10 N. J. Eq. 489. 


19. Hoyt v. Ketcham, 54 Conn. 60, 
5 A 606; Brown v. Tilley, 25 R. I. 579, 22. 


conveyed, 
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does not operate to forfeit the estate 
the provision relating to 
that subject being a covenant. 
Rose Collegiate Inst. 
Independent School Dist. 
. Civ. A. 485,.125 SW 379. 

Union Stockyards Co. v. Nash- 
Packing Co., 140 Fed. 701, 72 
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conditions where one of several conveyances upon. 
which the title depended stipulated that no build- 
ing should be erected within ten feet of a certain 
street, another recited that it was on condition 
that no building should ever be erected within such 
distance of such street, and another that the prem- 
ises were sold subject to the condition that no build- 
ing should ever be erected thereon within ten feet 
of such street.27. And where the intent is not to 
create a technical condition, the breach of which 
would work a forfeiture, but the purpose is only 
to regulate the mode in which the grantee may use 
and enjoy the land, the language will be held a 
restriction.2® A stipulation will also be construed 
as a condition and not as a reservation where the 
effect of construing it as the latter would make the 
reservation repugnant and the grant void.?9 

[§ 373] 2. Validity—a. Generally. The right 
to annex a condition to a conveyance is a neces- 
sary incident to the right to own and convey prop- 
erty.°° A clause reserving the right of reéntry is 
not necessary to the validity of a condition.* So 
a condition may be valid which reserves a provi- 
sional right, not repugnant to the grant, to take pos- 
session,®” or the right or power to revoke the deed.*% 
A deed may also provide for the maintenance of the 
grantor ;*4 and a deed of gift may provide for after- 
born children.*® But a condition in a common-law 
conveyance for the benefit of a stranger to the deed 
is void.26 And a conveyance in presenti, reserving 
the control to the grantor for life, and which is a 
shift to evade the statute of wills restraining the 
testamentary power of parents, is void.*’ It has 
also been held that some estate on which the condi- 
tion can take effect should remain in the grantor.%% 
And where the statute so requires, the condition 


32. Levy v. McDonnell, 92 Ark. 
324, 122: SW 1002, 185 AmSR 183; 


Glen | Providence v. St. John’s Lodge, 2 
v. Glen Rose|R. I. 46. See Firth v. Marovich, 160 
No. 1, 58] Cal. 257, 116 BP. 729,, AnnCas1912D 


1190 (holding that a condition subse- 
quent in a deed forfeiting the title to 
the grantor in case of breach, such 


57 A 380. 

20. Minard v. Delaware, etc., R. 
Co., 189 Fed. 60 [aff 153 Fed. 578, 82 
CCA 586]; Bald v. Nuernberger, 267 
Ill. 616, 108 NE 724; Phillips v. Gan- 
non, 246 Ill. 98, 92 NE 616; Koch v. 
Streuter, 232 Ill. 594, 83 NE 1072; 
Zweig v. Sweedler, 140 App. Div. 319, 
125 NYS 171; Cox v. Combs, 51 Tex. 
Civ. A. 346, 111 SW 1069. 

21. Minard v. Delaware, etc, R. 
Co., 139 Fed. 60 [aff 153 Fed. 578, 82 
CCA 586] (where the court construed 
a grant of land for railroad purposes 
to be upon condition subsequent only 
as to the use of intoxicating liquors 
upon such premises); Glen Rose Col- 
legiate Inst. v. Glen Rose Independ- 
ent School Dist. No. 1, 58 Tex. Civ. A. 
435, 125 SW 379. 

[a] Thus a deed to trustees of a 
collegiate institute, which provides 
that a presbytery shall incorporate 
and perpetually operate a college by 
duly appointed trustees, and that, in 
the event that the presbytery fails 
to incorporate and to furnish a prin- 
cipal in the college free of charge 
to the local patrons thereof for five 
consecutive years, the property con- 
veyed shall revert to the grantor, 
but, in the event that the presbytery 
shall incorporate and _ perpetually 
maintain the college, the _ grantor 
binds himself to defend the title, etc., 
contains only two express conditions 
of absolute forfeiture of the interest 
conveyed, consisting of the failure of 
the presbytery to incorporate and 
of the failure to furnish free a prin- 
cipal in the college for five consecu- 
tive years, and a subsequent aban- 
donment of the college and failure 
continuously to maintain @ school 

\ 


CCA/195. 

23. Union Stockyards Co. v. Nash- 
Packing Co., 140 Fed. 701, 72 
195. 

24. Ball v. Milliken, 31 R. I. 36, 
76 A 789, 37 LRANS 628, AnnCas 
1912B 30. z 

[a] For example, where a deed 
provides that the premises are con- 
veyed for the specific purpose of a 
blacksmith and wheelwright shop, 
and that they must be reconveyed in 
ease of violation of this provision, 
the grantor retains an equitable in- 
terest in the land. Ball v. Milliken, 
31 R. I. 36, 76 A 789, 37 LRANS 623, 
AnnCas 1912B 30. 

25. Parsons v. Miller, 15 Wend. 
(N. Y.) 561. 

[a] A provision is a condition and 
not a restriction where land is con- 
veyed to a city for public improve- 
ment, conditioned that a certain strip 
should forever be and remain a pub- 
lic way. May v. Boston, 158 Mass. 
21, 32 NE 902. 

26. Baker v. Mott, 78 Hun 141, 28 
NYS 968 [aff 152 N. Y. 637 mem, 46 
NE 1144 mem]. 


27. Cassidy v. Mason, 171 Mass. 
507, 50 NE 1027. 
28. Ayling v. Kramer, 133 Mass. 


12; Skinner v. Shepard, 130 Mass. 180. 


29. Slater v. Dudley, 18 Pick. 
(Mass.) 373. 

30. Fusha vy. Dacono Town Site 
Co., 60 Colo. 315, 153 P 226, AnnCas 


1917C 108; Imperial Sugar Co. v. Ca- 
bell, (Tex. Civ. A.) 179 SW 83. 

31. Papst v. Hamilton, 133 Cal. 
631, 66 P 10; Gray v. Blanchard, 8 
Pick. (Mass.) 284; Jackson y. Allen, 3 
Cow. (N. Y.) 220, 


as breach of a building restriction, is 


not. repugnant’ to the granting 
clause). : 
[a] But if all the right to land 


passes by a covenant, a subsequent 
clause giving possession must be re- 
jected, since a subsequent covenant 
to yield the land on the happening of 
a certain event cannot by implication 
extend the operation of the express 
covenant beyond its terms, the in- 
tent of which is to give up the title 
and interest in the land. Grimsley 
v. White, 3 Mo. 257. 

33. Ricketts v. Louisville, etc., R. 
Co., 91: Ky. 221,.15 SW°182,12 KyL 
863, 34 AmSR 176, 11 LRA 422. 

34. Salms v. Martin, 63 N. C. 608; 
Bates v. Swiger, 40 W. Va. 420, 21 
re 874; Millette v. Sabourin, 12 Ont. 

48. 

35. Arbuckle v. Haden, 7 J. Ji 
Marsh, (Ky.) 94. 

36. Kellam v. Kellam, 2 Patt. & H. 
(Va.) 357. Compare Richter v. Dis- 
telhurst, 116 App. Div. 269, 101 NYS 
634 (holding that, where executors 
or trustees with authority to buy 
and sell property conveyed trust 
property on a condition that the 
grantee should not erect buildings of 
certain classes thereon under a pen- 
alty of forfeiture, and it appeared 
that the estate owned no adjoining 
property, but that the executors did 
own adjacent property, and their un- 
doubted object in inserting the pro- 
vision in the deed Was to protect 
their individual property, the condi- 
tion was without consideration to 
support it). 

37. Epperson v. Mills, 19 Tex. 65. 

38. Alemany v. Daly, 36 Cal. 90, 
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should evince some intention of actual or pecuniary 
benefit to the grantor, otherwise it will be merely 
nominal and should be disregarded.*? 
proviso is incomplete and meaningless it will be in- 
operative;*® but where there is otherwise no uncer- 
tainty or doubt about the property to which a re- 
striction shall apply, the restriction is not, rendered 
inoperative by a meaningless or unintelligible at- 
tempt to exclude from its operation property which 
cannot be either included in it or excluded from it.” 
Again, conditions should not be totally repugnant to, 
or in confliet with, prior parts of the deed. 
prior condition may, however, be controlled by a 
later one where any other construction would be 
A proviso is also void which is in- 
consistent with, or repugnant to, the grant or title.’ 
Again, an abandonment in perpetuity to the vendees 
excludes the validity of a condition that they shall 
use the land under certain restrictions.*® 

Subsequent Generally. 
Conditions subsequent are in general good when- 


insensible.*% 


[§ 374] b. Conditions 


39. Barrie v. Smith, 47 Mich. 1380, 
10 NW 168, 

Abbott v. Pike, 838 Me, 204. 

41. Los Angeles, ete., Land, Co, v. 
Marr, (Cal.) 1738 P 88. 

42. Canal Bridge v, Methodist Re- 
ligious Soc., 13 Metec., (Mass.) 335; 
In re haremlan, 168 NYS 803, 

[a] There should be no repug- 
nancy to the context. Pawlet v. 
Clark, 9 Cranch (U. 8.) 292,'8 LL. ed. 


735. 
18 Fed, 


43, 

95. 

44. Teany v. Mains, 113 Iowa 53, 
84 NW 9563; Hill v. Priestly, 52 N. Y. 
Brown v. Stuart, 12 U/C, Q. B. 


635; 
510, 

[a] Wo repugnancy.—(1) A condl- 
tion that a road corporation, gran- 
tee, should reasonably maintain its 
road is not repugnant to the nature 
of the estate, but is valid. Cornelius 
v. Ivins, 26 N. J. L. 876. (2) Nor is 
a condition repugnant to the grant 
on the ground that the inhabitants 
may destroy the beach, where sueh 
condition allows such inhabitants to 
take and carry away sand and gravel 
for use omy in the town. Middleton 
v. Newport Hospital, 16 R, I. 819, 15 
A 800, 1 LRA 191, (8) And a con- 
dition is not repugnant to the grant 
because it prohibits the sale of In- 
toxicating liquors on the premises. 
Cowell v. Colorado Springs Co., 100 
U. 8. 565, 26 L. ed. 547 [aff 8 Colo, 


82] 
Bubsequent restrictions are 


Horner v. Dellinger, 


[bl 
void when inconsistent with the im- 
port of previous limitations vesting 


an absolute estate in the first taker, 
Carradine v, Carradine, 33 Miss. 698, 

45. Arnauld v. Delachaise, 4 la. 
Ann. 109, 

46. Cal.—Stockton v. Weber, 98 
Cal, 4388, 38 P' 882, 

Ga,—Taylor v. Sulton, 15 Ga, 108, 


60 AmD 682, 

Ky.—Scott v. Ratliff, 200 SW 462, 

Minn.—Hamel v, Minneapolis, ete., 
R. Co,, 97 Minn, 334, 887, 107 NW 139 
{eit Cye]. 

N. Y¥.—-Plumb v. Tubbs, 41 N. Y. 

Taylor v, Sutton, 15 Ga, 103, 
60 AmD 682. 

Taylor v, Sutton, 16 Ga, 103, 
60 AmD 682, 

49. Stockton v, Weber, 98 Cal. 483, 
88 VP 382; Patterson v. Donner, 48 
Cal, 869; Pusha v, Dacono Town site 
Co., 60 Colo, 316, 163, P 226, AnnCas 
1917C 108; Taylor v. Sutton, 15 Ga, 
108, 60 AmD 682; Plumb v. Tubbs, 41 
N. Y. 442, 

50, Wusha v. Dacono Town Site 
Co., 60 Colo, 316, 158 P 226, AnnCas 
19170! 108; Smith v, Barrie, 56 Mich, 
314, 22 NW 816, 56 AmR 391. 

61. Taylor y, Button, 16 Ga, 103, 


For later cages, developments and changes in the law Aco @ umulat {ve Annotations, same title, page and note number, 


DEEDS 


Again, if a 


A 
the payment of 


[§ 375] 


are yoid.®® An 


60 AmD 682; Tomlin v. Blunt, 31 Tl. 
A. 234; Cane il Bridge v. Methodist Re- 
ligious Soc, 13 Mete. Se vrias 335; 
Plumb v. Tubbs, 41 N. Y. 44 

[a] No repugnancy.—A _ ee 
in a grant of property to a particular 
sect for church purposes that the 
building, when not in use by said 
sect, shall be open “to all evangelical 
orders of Christians’ is not repug- 
nant to the grant. Tomlin v. Blunt, 
81 Ill. A. 284. 

52. Sulsan Bank v. Stark, 106 Cal. 
202, 39 P 681; Hefner v. | Yount, 8 
Blackf, (Ind.) 455; Minneapolis 
Threshing Mach, Co. v. Hanson, 104 
Minn. 260, 112 NW 217, 118 AmSR 
623; Sherman v. Dodge, 28 Vt. 26. 


53.. Tallman y, Snow, 35 Me. 342. 

64. Ga.—Wilkes v. Groover, 138 
Ga, 407,.75 SH 853, 

Ind.—Richter v. Richter, 111 Ind, 
456, 12 NE 698; Hefner v., Yount, 8 
Black, 456, 

Me.—Thomas v. Record, 47 Me, 


500, 74 AmD 600; Green v. Thomas, 
11 Me, 818. 

N. Y.—Mott y. Richtmyer, 567 N. Y. 
49; Jackson v. Topping, 1 Wend, 388, 
19 AmD 515, 

N. C.—Helms v. Helms, 187 N. C, 
206, 49 SH 110. 

Pa.—Soper v, Guernsey, 71 Pa. 219. 

Vt.—Shun v. Claghorn, 69 Vt. 465, 
bE 236; Tracy v. Hutchins, 36 Vt, 
26. 

But see Ayer v. Wmery, 14 Allen 
ever 67; Campau vy. Chene, 1 Mich, 


65, Tanner v. Van Bibber, 2 Duv. 
(Ky.) 660; Millette v. Sabourin, 12 


Ont. 248 
Williams, 1382 


66. Jones v. 
782, 64 SH 1081, 
67. Sulsun Bank v. Stark, 106 Cal, 
202, ag! _P 581. 
58. Yale—Sulsun Bank Stark, 
106 Cal 202, 89 P 531. 
11],—Meyer v, Meyer, 40 Til, A. 94, 
Impra Co. V, 
108 A 419, 


N, Jie-Ocean Front 
Ocean City Gardens om 

Tenn.—Lumsden  y, Payne, 120 
ent 407, 114 SW 488, 21 LRANS 
0b, 

Wis.—Drew Vv, 48 Wis, 
629, 4 NW 5676, 

{al Annual rent.—'"A condition 
annexed lo a conveyance in fee that 
the grantee shall pay the grantor 
or his heirs an annual rent, and in 
default the grantor may enter, has 
long been recognized as a valid cone 
dition nae uent,” Ocean Front 
Impr, Co, Jcoan City Gardens Co,, 
(N, J.) 103" A 419, 421. 

69. Nash v. Le Clereq, 17 FF, Cas, 
No, 10,021; Miehigan State Bank vy. 
Hammond, 1 Dough (Mich,) 627; 
Michigan State Bank v, Hastings, 
Doug), (Mieh,) 224, 41 AmD = 649; 
Jackson v. Topping, 4 Wend. (N, ¥.) 


Ga, 


Vv. 


Baldwin, 


[§§ 373-375 


ever they are not impossible to be performed at the 
time,** or are not made so afterward by the act of 
God,** or of the grantor,4* and when they are not. 
contrary to law '® or publie poliey,°® nor repugnant 
to the deed itself.®? 
sequent may provide for the use and oceupation 
during life by the grantor or grantors,°* or by the 
wife of the grantor;°® for the maintenance during 
life of the grantor or grantors,°* or the wife of the 
grantor;°° for the care of the grantor;°® for the 
maintenance of the grantor’s minor children;5? for 
the payment of periodical sums or an annuity;°® for 


For example, a condition sub- 


the grantor’s debts, or for saving 


him harmless therefrom;°® for the use of the prop- 
erty for religious,°® school or edueational,*! county 
or municipal,°®? reclamation,”® or railroad purposes ;"4 
and for use as a street or publie way.% 

c. Restraint or Derogation of Marriage. 
Conditions which are in restraint or derogation of 
marriage and which operate as a restriction thereon 


exception to this rule exists, how- 


888, 19 AmD 515. 

_ 60. Normal School Dist. Bd. of 
Education v. Normal First Baptist 
Church, 68 Tll. 204. See also Branch 
v. Wesleyan Cemetery Assoc, 11 
Oh, Cir, Ct. 185, 5 Oh. Cir, Dec. 326. 

61. Mead v. Ballard, .7 Wall. 
(U..S.) 290, 19 L. ed. 190; St. Charles 
College v. Carroll, 121 Md. 464, 88 
A 277; Clark v. Sisters of Soc. of 
Holy Child Jesus, 82 Nebr. 85, 117 
NW 107. See also Papst v. Hamil- 
ton, 183 Cal. 631, 66 P 10. 

62. Flaten v, Moorhead, 51 Minn. 
518, 58 NW 807, 19 LRA 195; Clarke 
v. Brookfield, 81 Mo. 503, 51 AmR 
248; Adams v. Lindell, 5 Mo. A. 197 
[aft 72 Mo, 198]; Union College v. 
New York, 65 App. Div. 553, 73 NYS 
51 [aff 173 N. Y. 38, 65 NE 853]. But 
see Crow y; Jefferson County Suprs.,, 
5 W. Va."!245 

63. Reclamation Dist. No. 551° v. 
pe Loben Sels, 145 Cal. 181, 78 P 
, . 

64. U. S—Rannels v. Rowe, 145 
Wed, 296, 74 CCA 876 [certiorari den 
abe” 8. 691, 28 SCt 257, 52 L. ed. 
ou . 

Ga.—Moas v. Chappell, 126 Ga, 196, 
54 SID 968, 11 LRANS 398. 


Il—Latham v. Dlinois Cent. R. 
Co., 253 Jl. 93, 97 NIX 254. 

renee Petes etc.,, R. Co. v. Co- 
burn, 91 Ind, 557 

lowa.—Brown Vv. Chicago, etc, R. 
Co,, 82 NW 1003. 


Minn.—-Hamel v. Minneapolis, ete., 
R. Co., 97 Minn. 834, 107 NW 1389; 
Chute v. Washburn, 44 Minn. 312, 46 
NW. 555. 

Mo,—-Baker y. Chicago, etc., R. Co., 
57 Mo, 265, 

N. Y.—Nicoll v. New York, ete., R. 
Co, 12 N. Y, 121; Underhill v, Sara- 


toga, etc.,, R. Co, 20 Barb. 465. 
Wash.—Mills v, Seattle, ete, R. 
Co,, 10 Wash. 520, 89 P 246; Reich- 


enbach v, Washington Short Line R 
Co., 10 Wash, 857, 388 P 1126. 


Wis.—Horner vy. Chicago, etc, R. 
Co,, 38 Wis, 165. 
65. Vail v. Long Island R. Co,, 106 


N. Y. 283,.12 NW 607, 27 NYWklyDig 
oy a. AmR 449; To wie v, Remsen, ie 


Y, 303; Towle v. Palmer, 24 N. 
Bup Der, 437, 1 AbbPrNS 81. 

. Randall v. Marble, 69 Me, 310, 
31 AmR 281; Gard v. Mason, 169 


N. C, 607, 86 SH 302, LRALI1I6GB 1077; 
Munroe v, Hall, 97 N, C, 206, 1 Sid 


651, 

[a] (1) A proviso may be valid 
where its terms do not import such a 
restriction or restraint. Arthur vy. 
Cole, 66 Md, 100, 40 AmR 409, (2) 
Also a condition Bunaagians may be 
valid where it is only artial re- 
straint to marriage and is coupled 
with a gift over, as where it pro- 
vides for forfeiture and wift over in 


§§ 375-378] 


ever, in the ease of grants containing a restriction 


against remarriage,"? 


[§ 876] d. Use of Property—(1) Generally, A 
deed may specify, limit, or restrict the use, oeeu- 
pation, or disposition of property,’S or prohibit. its 
But conditions or 
restrictions affecting the use or oceupation of prop- 
erty should not be against public policy,’ prohibit 
such use in conformity with the title conveyed,’ or 
be void for remoteness as to the persons in whom 
the title shall vest upon breach of the limitation.’ 
‘A condition subsequent that a life estate shall be 
forfeited if the life tenant does not occupy the land 


use for a specified purpose.” 


is valid,?8 
[§ 377] 


the event of marriage 
consent of named persons. Whiting 
v. De Rutzen, [1905] 1 Ch. 96, 4 
BRC 10. (8) Under a deed convey- 
ing land to wite for lite, and over 
for life to grantor's sister, and after 
her death to grantor’s daughter, and 
if she was married at sister's death, 
then equally to all his children, the 
provision for estate to daughter was 
not void as in restraint of marriage. 
pe ae v. McRae, 147 Ga. 49, 92 SH 


without the 


Contracts in restraint of marriage 
see Contracts § 462. 

67. Knost v. Knost, 239 Mo, 170, 
129 SW 665, 49 LRANS 627. Com- 
pare Cloud v. Calhoun, 31 8. C. Bq. 
358 (holding that in a deed of gift 
of slaves creating a life estate and 
providing that, on the death of the 
life tenant without children, the 
property shall be for the use of the 
life tenant’s husband so long as he 
remain single, but, on his remar- 
riage, to revert to the grantor or his 
heirs, the limitation over is not void 
as being in restraint of marriage). 


68. Ark.—Grissom vv, Hill, 17 
Ark. 483. 

Ill.—Sherman vy, Jefferson, 274 Tl. 
294, 118 NE 624, 

Ky.—Price v. Virginia Tron, ete., 


Co,, 171 Ky. 528, 188 SW 658. 
pineal peent ideas v. Blanchard, § Pick. 

N. Y.—Gibert v. Peteler, 88 N. Y. 
165, 97 AmD 785; Tinkham v. Erie R. 
Co., 58 Barb. 898. 

Oh.—Sperry v. Pond, 5 Oh. 387, 24 
AmD 296. 

Or.—Duester v. Alvin, 74 Or. 544, 
145 P 660. 

Wis.—Pepin Co, v. Prindle, 61 Wis. 
801, 21 NW 2564. 

[a] The rule applies to: (1) A 
deed of gift to a church conditioned 
that it is not to be sold or to be used 
for any other purpose than as a 
ehurch for the benefit of a certain 
chureh. Grissom vy. Fill, 17 Ark. 488. 
(2) A covenant that the grantee will 
not erect any structure obstructing 
the view of a person not a party to 
the deed. Gibert v. Peteler, 38 N, Y. 
165, 97 AmD 785. (8) Keeping open 
portions of land as public streets. 
Tinkham v. Erie R. Co., 58 Barb, 
(N. Y.) 398. (4) A condition that a 
sawmill and gristmill doing business 
shall be kept on the premises. Sper- 
ry v. Pond, 5 Oh. 887, 24 AmD 296. 
(5) A eondition that no windows 
shall be placed in the north wall of 
the house thereon, or of any house 
to be erected thereon within. thirty 
years. Gray v. Blanchard, 8 Pick. 
(Mass.) 284... (6) A condition that 
a county courthouse be erected with- 
in a certain time and kept on the 
land for a certain time. Pepin Co. v. 
Prindle, 61 Wis. 301, 21 NW 254. 
[b] A partial restraint, incident 
a transfer of the title of real 
Duester yv. Alvin, 


to 
property, is valid. 


74 Or, 544, 145 P 660. 
69. Post v. Bernheimer, 81 Hun 
(N. Y.) 247; Post v.: Weil, 8 Hun 


CN. Y.) 418. 
St. Louis, ete, R. Co. v. Ma- 
thers, 71 Ill. 692, 22 AmR 122; Ruh- 
land v. King, 154 Wis. 545, 143 NW 


(2) Intoxicating Liquors. 


DEEDS 


invalid,7® 
[§ 378] e. 


poliey.’8 


A deed may 


681, See Pavkovich v. Southern Pac 
R. Co,, 150 Cal. 89, 87 P 1097 (hold- 
ing that a restriction as to the use 
of rock in a grant to a railroad is 
not in restraint of trade), 

fa] Thus, a condition in a deed 
that at all future times the saloon 
which should be maintained on the 
premises should sell beer manufac- 
tured by a certain brewing company 
is void as an unlawful restraint of 
trade. Ruhland vy. 164 Wis. 
545, 148 NW 681. 


King, 


71. Craig v. Wells, 11 N. Y. 315. 

72. North Adams First Universal- 
ist Soc. v. Boland, 155 Mass. 171, 29 
NB 624, 16 LRA 281. 

73. Lewis v. Lewis, 76 Conn. 586, 
57 A 786. 

74. U. S.—Cowell v. Colorado 
Springs Co., 100 U. S. 55, 25 L. ed. 


647 [aff 8 Colo. 82]. 

Colo.—Fusha v. Dacono Town Site 
Co., 60 Colo, 315, 158 P 226, AnnCas 
1917C 108, 

Conn.—Collins Mfg. Co. v. Marcy, 


25° Conn. _ 242; 

Kan.—O’Brien vy. Wetherell, 14 
Kan, 616. 
oe v. Andrews, 5 Bush 
ii 

Mich.—Whealkate Min. Co, v. Mu- 
lari, 152 Mich. 607, 116 NW 3860, 18 


LRANS 147; Chippewa Lumber Co. v. 
Tremper, 75 Mich. 86, 42 NW 532, 13 
AmSR 420, 4 LRA 3878; Watrous v. 
Allen, 57 Mich, 362, 24 NW 104, 58 
AmR 868; Smith v. Barrie, 56 Mich. 
814, 22 NW 816, 56 AmR 391. 


Minn.—Sioux City, ete, R. Co. v. 
Davis, 49 Minn. 808, 51 NW _ 907; 
Sioux City, ete., R. Co. v. Singer, 49 


Minn. 801, 51 NW 905, 82 AmSR 554, 
165 LRA 751. 


Nebr.—Jetter v. Lyon, 70 Nebr. 
429, 97 NW 596. 
N. Y.—Plumb v. Tubbs, 41 N. Y. 


442, 

Pa.—Cambria Iron Co. v. Schry, 38 
Pa. Co. 410; Lehigh Coal, ete., Co. v. 
Cluck, 5 Pa. Co. 662. 

Tex.—Fly v. Guinn, 2 Tex. Unrep. 
Cas. 300. 

Alta.—International Coal, ete., Co, 
v. Trelle, 1 Alta, L 


75. Burdell v. Grandi, 152 Cal. 
876, 92: P 1022, 125 AmSR 61, 14 LRA 
NS 909. 

76. Burdell v. Grandi, 152 Cal. 
876, 92 P 1022, 125 AmSR 61, 14 


LRANS 909; Chippewa Lumber Co. v. 
Tremper, 75 Mich. 36, 42 NW 532, 13 
AmSR 420, 4 LRA 3873. And see 
Southern Pac. R. Co. v. Blaisdell, 33 
Cal, A. 239, 164 P 804 (recognizing 
the rule, but holding that the evi- 
dence introduced did not show a de- 
sign to create a monopoly). 

77, Cal.i—Prey v. Stanley, 110 Cal. 
423, 42 P 908; Murray v. Green, 64 
Cal, $63,'28 P 118. 

Ga.—Stamey v. McGinnis, 145 Ga. 
226, 88 SE 935. 

Hawati.—Simerson v. Simerson, 20 
Hawaii 57. 

Tll.—Walker v. Shepard, 210 Ill. 
100, 71 NE 422. 


gander rem Eon v. Ingram, 28 Ind. 
360. 
Iowa.—Woodford v. Glass, 168 


Towa 299, 150 NW 69; Case v. Dwire, 
60 Towa 442, 15 NW 265; McCleary 


Restraint of Alienation. 
tate is granted in fee, conditions or restrictions ab- 
solutely restraining alienation, when repugnant to 
the estate created, are void’ and against public 
There may, however, be a_ restriction 
upon such power to a limited extent.” 
may be conditioned that a grantee shall not alienate 


[18 C.J.] 361 


prohibit the use of property for the manufacture, 
keeping, or sale of intoxicating liquors.’ 
condition is lawful at least where the intent of the 
grantor is to aid the social and moral welfare of 
the ecommunity;" but if the intent is to seeure a 
monopoly in the grantor in the lawful sale of liquor 
upon other premises owned by him, it. will be held 


Such a 


If an es- 


So a deed 


v. Ellis, 54 Iowa 811; 6 NW 571, 37 
AmR 205, 

Kan.—Kirby v. Broaddus, 94 Kan, 
48, 50, 145 P 875 [cit Cyc]. 

Mich.—Bennett v. Chapin, 77 Mich. 
526, 48 NW 8938, 7 LRA 877; Campau 
v. Chene, 1 Mich. 400. 

N. Y.—De Peyster v. Michael, 6 
N. Y. 467, 57 AmD 470; Overbagh v. 
Patrie, 8 Barb. 28. 

N. C.—Pritchard v. Bailey, 113 
N. GC. 621, 18 SE 668; Hardy v. Gal- 
loway, 111 N, C. 619, 15 SE 890, 32 
AmSR 828; Munroe v. Hall, 97 N. C. 


206, 1 Sl 651. 

Oh.—Jenkins v. Artz, 6 OhS&CP 
439, 7 OHNP 871. 

Pa.—McWilliams v. Nisly, 2 Serg. 
& R. 507, 7 AmD 654. See Pennsyl- 
vania Horticultural Soc. v. Craig, 240 


Pa. 137, 87 A 678 (holding that the 
rule does not apply to a grant of 


base fee). 
v. Thetford, (Civ. 


Tex.—O'’Connor 
A.) 174 SW 680. 
Va.—Camp v. Cleary, 76 Va. 140. 


W. Va.—Kerns v. Carr, 95 SEH 606. 

Can,—Fraser v. Pouliot, 4 Can. 
8. C. 515, 

Sask.—Maloney v. Whitlock, 1 
Sask. L. 41. 


See also supra § 336. 

78. Pritchard v. Bailey, 113 N. C. 
521, 18 SE 668; Deepwater R. Co. v. 
Honaker, 66 W. Va. 136, 144, 66 SE 
104, 27 LRANS 388 [cit Cyc]: 

79. Ky.—Kentland Coal, ete., Co. 
v. Keen, 168 Ky. 836, 183 SW _ 247, 
LRA1916D 924; Chenault v. Burgess, 
93 SW 664, 29 KyL 569; Farris v. 
Rogers, 7 SW 543, 9 KyL 912. 

La,—Queensborough Land Co. v. 
Cazeaux, 1386 La. 724, 730, 67 S 641, 
LRA1916B 1201, AnnCas1916D 1248 
[eit Cyc]. ; 

Mo.—Dougal v. Fryer, 3 Mo. 40, 22 
AmD 458. Compare Clarke v. Brook- 
field, 81 Mo. 5038, 51 AmR 243 (hold- 
ing that a deed providing for a re- 
vester in case a building is not con- 
structed within five years is not ob- 
jectionable because of any possible 
remoteness in the time limited for 
its performance). 

N. H—Hunt v. Wright, 47 N. H. 
396, 98 AmD 451. 

Va.—Camp v. Cleary, 76 Va. 140. 

Ont.—Quart v. Eager, 18 Ont. L 
181, 12 OntWR 3. 

See Firth v. Marovich, 160 Cal. 257, 
116 P 729, AnnCas1912D 1190 (hold- 
ing that a condition subsequent in a 
deed forfeiting the title to the gran- 
tor in case of breach, such as breach 
of a building restriction, does not in- 
fringe the code prohibition against 
restraints of alienation). But see 
O'Connor v. Thetford, (Tex. Civ. A.) 
174 SW 680, 681 (where the court 
said: ‘Authorities differ in constru- 
ing restraints on alienation for a lim- 
ited time. One line of authority is 
to the effect that a restraint upon 
the alienation of a fee-simple title 
for a limited period, however brief, 
is inconsistent with and repugnant 
to the nature of such an estate, be- 
cause one of the most important 
characteristics, thereof is the power 
of alienation. The other class of 
cases holds a restraint upon the alien- 
ation even of a fee-simple title, if 


362 (180.3. 


for a particular time or to 4 particular person,” 
An exception may also exist as to the separate es- 
tate of married women,” but the exception ceases 
to operate when the reason for it ceases, as where 
a married woman hecomes discovert by death or 
A condition subsequent that a 
life estate shall be forfeited if alienated is valid? 
A statute against perpetuities which forbids the 
suspension of the power of alienation for more 
than two lives in being i# not violated by a ¢on- 
dition subsequent where a perfect title can be eon- 
veyed at any time by all the persons interested 


absolute divorce, 


joing in a deed,* 


for 2 reasonable time, to be a ee 
restriction, . The first rule 


the more logical and presents no atte either vested or contings 


ficulties such as will be encountered 
in determining what is a reasonable 
time, ,, , Bome courts which ap- 
proved the rule that provisions in re- 
gtraint of alienation for even a lim- 
ited time are yoid have upheld pro- 
visions which are accompanied by an 
express statement that the estate 
wil revert to the grantor or pass 
to others, and have held void provi- 
gions which are not sccompanicd by 
such a statement, ,.-, This supposed 
distinction. does not appear to rest 
upon any sound basis, , It ocours 
to us that no matter which line of 
cares on the subject of restraints of 
alienation for a limited period may 
be adopted by our Supreme Court, 
the provision in the deed herein con- 
sidered would be held yoid, If any 
plausible reasons can he given for 
contending that a provision restrain- 
ing the alienation of a fee-simple en- 
tate for a few years is not repugnant 
fo the estate granted, such reasons 
would not be applicable when urged 
in defense of a provision which pre- 
vents the grantee from ever exercis- 
ing the id it of alienation, He would 
certainly be A poor OWDE Who Was 
required to — propery, all his Mte 
without the to sell it’), 

{al held valid--(1) 
That the grantee shall not convey 
before complying with certain stipu- 
lations as to improvements, Grigg 
y, Landis, 21 MN. 3. Bq, 494, (2) A 
restriction in a deed to «4 son against 
alienation during the lifetime of the 
grantor, who reserved a \ite Fd 
¥ranvier v. Combs, 140 Ky, 1209 
BW 412, (2) hh conveyance to " ang 
hig ‘wits, in undivided moieties 
with a DrOVI8O that © should no 
encumber per nart or sell without 
Ws consent that she should have 
power 0 devise it, Wicks v, Coeh«- 
ran, 4 Vdw, (M, ¥,) 107. (4) A ed 
veyance to % in tee, conditioned that 
% ia not to sell during the grant 
natural Vite unless the grantor pelle 
his land, and if B&B dies before the 
grantor, % is to leave the jana i 
his wits, MeWilliame v, Misly 
Berg, & Vt, (4) $07, 7 Amd bon 
(6) & provision creating « servitude 
and annexing it to another estate as 
an easement appurtenant, declarin 
that the grantee shall not Aispose o 
the essement separately from the 

roperty to which it if annexed, 

arren ¥. #yme, 1 W, Va, 414, (6) 
A constitutional provision prowbit« 
ing certain restraints on alienaton 
yveseryed in any grant of land and 
aholishing feudal tenures does not 
embrace 28 a Violation thereot a deed 
to 4 wemetery association that the 
grantee pay forty dollars for sach 
ot #010 as & Wurial-place and three 
doiars tor cag grave openin 
lot to be gold for \ese than 
GoNlars, and on br yy ‘he EVAT« 

of Any covenants of the deed all 
ie without interment to revert to 
the grantor, Bonnet, bf ao en meter 
CG aera, MT" 2 G4 Aly 
469, (1) Under (sy “Gphe Vradt, 
492 subs, 1, providing that no sale 
of Jands tor reinvemtment by the OW 


pemes pao mere teeta + 


wighty 


Seawrrscers 
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the deed 7 
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[$ 379) £. Effect of Invalidity. ths deed: wash 
vitiated, or the grant defeated, or an absolute es- 
tate divested by a void, inoperative, or illegal con- 
dition” and the conditions need not be performed.” 
The fack that a provision attempting to restrain the 
power of alienation of the estate conveyed is invalid 
wil not prevent such provision from 

to characterize the quality of the estate taken under 


being operative 


{§ 360] 3, Construction—a, Generally. Pro- 
vinos, conditions, or restrictions cannot be extended 
beyond the clear meaning of the Janguage uped,” 


but will be eervene a So restrictions are 


er of a freehold in possession, where 
there is a reversion or remainder, 
ent, shall be 
ordered if forbidden by the instrument 
under which the property is held, 
where 4 deed crepied w fee defeasible 
on & subsequent contingency, a pro- 
vision thergin that no sale should 
be ordered for reinvestment was not 
invalid as pp bt 5 alienation, 
Chenault v. Burgess, 94 BW 664, 29 


Kyl, 569, 

leo in a Gonveyanes 
able-—()) A clause in a vwonveyance 
engl arents to gon, reserving the 
use the land to the grantors for 
life, Sehioh prohibited its wie to (p77 
one except their heirs. papel ¥, 
Chappell, (Ky.) 119 BW 212, He 
straint for the grantee’s lite, ronper 
¥ Bowles, 160 Ky, gs 160 % 

And see O'Connor v, Thetford, (Tex, 
CAv, A) 174 BW 646, 642 (where the 
court said: "St the reasonableness 
of the time during which alienation 
is prohibited be the determining fac- 
tor, surely the lifetime of the gran- 
tee cannot be held to constitute 4 
reasonable time during which he can 
be deprived of one of the most im- 
portant characteristics of owner 


ship” 
pitios Bee Pere 


wi Bandy 1,308, ee Ky, 409, 464 BY 

ble Dougal v, ¥ryer, 4 Ho” 9, Z 
AmD 4B? MEW Bite ye AD Misly, 2 
fore, & I ¢ bsg Arp 454:\ § 
Wolverton ¥, Waup Chest, Co, 
V'4,) 974, Dap ed “4s v, Si, 44 
Va, eld But com eye Latimer v 


119 NN, Sie 44] he 26 BM 122, 
deed of “itt 


that: the grantee Shalt son 10 & COP 
tain person at a price named is valid, 
er Nh pau BW oD 19 Ky, 414, 
) VOYBDES ¢ 
fete andicnilaren te be held 
“ynsola” until the 
reaches the age 
wenty-one, without any reservation 
44 limitation over, dogs not prevent 
rovate sale for the children’s ben- 
oft when necessary, | Mouldi 
for se Oy? A) 2 BW 444, 
Sates, 71M, ©, 1M, ah 
SF wah Aonitiaah in piss Camp % 
CANY, Va, generally 
Husband 1 and sin iy say 
dates, J a4 


WL, 
ai ed “Anas 917 


in common Pend 
ung ert ons 


in ¥, Mil- 


owls 1, Lewss, ure Conn, ae 
iA A if camp v, Cleary, 16 Me ibe A 
(holding that there is nothing 7 the 


aw that prevents one man from lime 
iting an estute to another until he 
aliens it, or attempts to alien it, or 
until he becomes bankrupt or insolys 
ont, and as soon as he aliens, or ate 
tem apts to alien, oY becomes a banke 
rupt or insolvent, that his estate 
shall conse and go to another), 
in gersol Engines sng, ete, $y 


Co, Ve C6 A Hee ‘2 3 
YAY er 40% oh. 1 he (Mewsaan 
Molo Goasine ¥, Wall, 66 


stat Oy 
Gg bie 6h, 
cole Dumeld yv, Duield, 264 TH, 29, 


10% Wi 674, Annan 6D HOY; it, 


Co, vy. Mathers, 71 

i bo, re ‘eR 122, 
wnt ™ yers ¥, Daviess, 10 B. Mon. 
Miss -—Varksdale v. Warm, 20 Miss. 


694, 
N, Y—Booker v, Booker, 119 App. 
Div, 462, 464, 104 NYS OL, 
N, C-—Lee' v, Oates, 171 N.C. 717 
sh iis 909, ArinCag 911s 514; ‘Sard 
Mason, 169 NW. CG, 507, 66 SE 302, 
Lystaioiew, 1077. 
Thetford, (Civ. 


VetrAY Connor ¥, 
A) 174 SW 680, 

"h yoid or uniawtul condition to 

w pla 2b arg in fee, like a repugnant 

not @ the conveyance, 

and a forteiture cannot be predicat- 


ed upon such a condition.” Booker 
v, Booker, supra, 

(4) Dustration—An cement 
made 2% a part of the. consideration 


ty defendant for her execution of 4 
trust deed conveying land in trust 
1o be sold for the benefit of the de- 
positors of an insolvent bank of 
which her husband was president and 
the tunds of which miss i 
pristed, being 2 vondition sn 
guent, would not invalidate the ‘deed 
as to defendant, bi eed vy. Hall, 
4G Colo, 579, 140 PF 165, 

ysis v. JSetterson, 274 Ti. 


UG, 
294, 114 §24, 
Aubbird v, Goin, 127 Fed, 422, 


27, 
10 COA 320 

24, iehaiae v. Bayburn, 214 1. 
442, 14 NM 464, 4 AnnCas 46; Atlan- 
tie City ¥, Young, ete,, Amiasement 

N. 4, Ba, $31, 62 A 168 

2, J, Ky, pie 147, 49 A $22, 1 WL 
{a) The onan “as shove de- 
7 in wo deed reciting that the 
owner granted to trustees of a church 
a parcel of jand described, “to be 
used a8 a ehureh location... to 
have and to hold the said premises 
a8 above feseribed unto the {trus- 
tees) sand their successors,” refer 
back to the deseription of the land, 
and Aa to words “to be used as a 
church location,” and do not limit the 
use of the premises to a use for the 
purposes “a church location. Dow-~ 
nen Rayburn, Z14 Wi, 442, 14 NV 
494, 4 AnnCas 46, 

b) ‘the right of 


“a corporation to 

convey is riot affected by 

conditions in a deed 10 such corpora- 

tion #8 10 the distribution of the pro- 

ceeds of the land when sold, Me- 

Chintock ¥, Bourbon Coun. me c+ eam 
sisal HOC, 49 BW 24, 20 Bais 

89, Wel ae Oth oe ton Wirst Preob, 


Chace me Be py 44, 
ays Vv, St, Paul M, & Chureh, 
196. ‘TL. 7) ,, 64 II 1040, 

Ky —V rics bY; Virgins 1 Ison, ste. 
(0, 111 Ky, $24 BW 6 Vor 
quer v. vovard, 16a" Ky, 74 tia sw 

N, VY—Woodworth v, Payne, 74 
EPs Y%, 196, 40 Ame 208 - 6 Hun 
a 

ash—SOnes 
Wash. bey, 94, 106 BP joe eit ‘erey 
se Bury pep me Jacobson, 
Wis, 3 G4, 

Hee Melati ad Coola: 4 Ontwh 19 
{app dism 6 Ontiw (where & 
erent was conditioned i UP fea 7) 
t aft os 4 certain building should it, 
main standing, # and Wt was held that 


thas 


Vor latert ames, developments ‘and changes in the law a6 ‘cumulative Annos ations, same title, page 6 and note number, 


‘od 


be so held. If, however, 
tion whieh will give full effect to all 
the instrument, it will be followed.** 
tention of the parties may 
words,? even to the extent of affecting their ordi- 
nary meaning.*® So all conditions and provisos 
should be taken together and construed in par ma- 
teria,** having in view the manifest intent 
instrument,®* based 
so as to harmonize the entire deed with the granting 
elause®*~ Again, words of 


in a conveyance in presenti may operate respectively _ 


| 
3H 
per. i @where a similar grant was) the Grst 
held to terminate when the essential | 
parts of the building are replaced 


% Pa. 525; | i 


SL. tet Vv. 
(. S.) 292, 3 ed. 735; Rankin Vv. | 
Ale. 490, 47 S 1015; Pond 

Coal Co. v. Runyan, 161 Ky. 

64, 170 SW 501; Huntley v. McBray: 
er, 169 N. C. 7, TY, 85 SE 213 [cit 

oc]. 

92. Billings v. Warren, 21 Tex 
Civ. A. 77, 50 SwW_625. | 

[a] Words qrust—It 
the intention is to convey 2 complete 
absolute title, the deed will so op-) 
erate, even though the words “as! 
trustee” or “in trast” are ea at | 
the grantee’s instance. Billings v.| Ker, 27 Me. 533i. 
we 21 Tex. Civ. A. 77, 50 SW) Howlett v. 


83. Peters v. Balke, 170 Til. 304, 48 | wv. 
NE 1012 [aif 68 Tl. A. 587j. See also 
Qlarke v. Collis, $9 H. L. Cas. 601, 11 
Reprint 864; In re Sanders, L. R. i 


. 675. 
“Se Sheppard v. Thomas, 26 Ark, | 


was 


MOTTEALSS, 


Pea. 
ig ae OCA 25 
i 548, 23 SC 
Ala—Seaboarad 
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eontrol conditional | 
ef the | 


upon all the clauses of the deed | 


article of & 


ether article of the contract 


the Sapport ef the S33 Are 
§t was heli that it couli 
not be Timited by & contemporansous 
agreement that the morigasee Shoal 
the premises t be er-| 


eertiorari 
5s, 52 L. 
Air Line 
Anniston Mfg. Co., 186 


aT] 3 


to the fall extent of their terms and sill be & 
consonance With each ofther* The acts ef the par 
ties in porsaance of the deed ex properly coms: 
erd on its econstraction Different instrament, 
eon iy exemnted, should be constreed 
1 , When necessary, and be treated as ones 
although a recited agreement should not be © 
definite as t be unenforceable, ner showld the com 
@tion therem be one whieh & merely lke] & 
the grant 
| ©{§ S81} b. Conditions Subseyaent. Conditions 


| sai ¢ working a forfeitere ef the esinte eer 
veyed should be strictly constraed,* as sech cond 


tons are net favored im law and are & le Bk 
| most strongly against the grantor fe prevent sach 


forfatere* But the cenerel mule ss & SE GE 

Wra. 33, 12 P We 
Goa ere % Vanncoever, SS Gan. 
2422 Previdie Wak = 
Foralhtere west 
stimiodly interpreted agsiast the 
ty fer  Mencht Ht is Grete’, 
+ | every presomption, on converEnce Of 
& for erin Sersss a Pr- 


STaNwyr 
SSS, 


take 


t> Be WSs 
r wes 


has Ceased 
wrk 
Dt ~~ Var 

Ss Pe 


ANlen, 32 
ouly condition of 4 | 


i— Wien Fist 
| Cmareh ¥. Saver, sy A SSS : 


Ga—Taser « Sotten, % G NS, 


SQ AmP SF2. 

Trd— The sn  Therneen, 2 
Yrs. S23. G& AmD ESS; Tan Hore © 
Wercer, 28 Tm. A. PT HM NE SL 

- « met, B Me 


x 


Howlett, 115 Mich. | 


‘$ Sr) }. | SSB $TS 3 
R. Oo. & ); R. “ae oS Tre 
Ain, 2 | Miss 231, S 8s. 3 

~S | Win—SMafer v_ Saker, Ne Sw Set: 


ea. 


95. Wolverton v. Hai 2 Chest | S tion Dist. v. Van Le- Reynvks ¥. Rerneis, Be Me_ Ts. 
Co. (Pa.) 573. in | ben Seis 145 Cai. 782, TS P Sse. Is SW Wi, Grau: «. Highian’ Seer 
96. Dunlap v. Mobley, 71 Als. 102.|  Del—Wilmimeton | First Pra &_R Oo 18 Me Pi & SH BBs. 

[al But tt will not be Charch v. Bailey, 97 A 583. | NW ¥—Roe v Bewtes, 1 N.Y 
or inferred by construction that par- mpson ~. Hart, I$ Ga. | sob, 3 NE Ss [ar & Son Ske ee. 
ties intended to leave to implication | 548, 66 SE 270. 2s NYS $8}, VE NE Se 2 NS 
from one part of a deed what is &x- TH— Wilson v. Galt, 18 Ni si. Set Tak Pe NESt S88}, ESS XN. ¥. SS. 

nted in another part; | Jra—Taylor + Campbell, 50 Ina. | 3i NE 285 Prev 35 NES MP ares 
a pro right reserved to the| A. 518, 98 NE $37; Van Bom v. Mer | Graves ¥ Renee WX. SES. 
grantors to take jon | eer. 23 na A. PY, $4 NH 331. | 2e NE 33 [2 $ N Ss Ba ee 
a condition of the t and not Woid | 3  Kenweas, eto, R. | ¥, Disteiherst, ts Aga Dre. BES, Ti 
for ©., 55 Kan. 36, 32 PVs. i NYS 83% Serheek Nex Perk 
John’s 2R. L 46. Mass —Meri Codlsich, CaawGen Nassenery Seo. 15% ABR 


| @ash. 173. 
$8. Lowrey v. Hawai a NGch—Barrie 
206, 27 SCt 622, 51 L. ed. 2026 (hola | 188, 10 NY 8. 
that mical School | Mr. 


~ 


for | $29: 
wallan government, | “S 
NTL wy. 
} —Nicol 


awe 


I—Southara 


(SQaristion” Missi 
Die. 126, 18S NYS Ss 


3 = ith, <7 Maen.) N. GC Bertky © WeSaren, We 
: — ~ aa} xe: ie == a © aa 
S—Petonee Power 7 
— a SARS Ss 
Sheprand, —Pater : 
i\Wre WS TP F WS 
Nw. | cei: 3 AR ez 
Simason, 48 N. BH. Cowntr, Hee Cel eS IW PR 


{“LRANS Rs. 

| Taa——Varn Hore: % Mercer, 2 Pe. 
1A. Dry, 6& NE Sst. 
wae © ~ =" 


yy. Central R. Oa, 


and solid Sneala | Oo, 12 N. ¥Y. 312i ‘a 12 Bard. Ss. 

teach no religious tenet or doctrine . Rep yi: Richter ©. | Mih—Lamgee * Maes, | ME 
contrary to those incal- frarst, 116 App. Te, BES, Wr | v2. — 
cated by the mission, as set forth | NYS 4- Eedlew +. New ete, a + Barrett, S&S Mien 
in a confession of faith). R. 22 Bard. « ve, ree SS Set ea, 

$9. Downing v. cher, 133} N. mniley Vv, MeBrayer, * —Yeae, to. ES xe * 
Cal. 65 P $85, $5 AmSR 160 } & 842, 98 SE ~ St Peters wiew Trees Y aS 
6 Cal. — P i q "3 wr, 144 WC TPS SS SSS, Sorta \ aa 

Richter v. Richter, 111 Ind. $|SE 683, 10 LRANS Wass. 1S Son. ~ nd 


638 (warranty 
d > Van Horn 
SOE oe NE ssi: 
ete., R. Co. 55 


warranty deed and 


F 3S = a f 
Ritchie v Kansas, Seo, } 


4 


contract Va: *s Pleasure Daw. | 

al Tg webeoquent releases | Rohieder, 7 Va. “33, 62 Te, & * raf 

andi ‘extinguishes the t of re-| SE 81. : | Sysy Cek * = AS 
a seed ‘St Sw ‘See, “SAS Sw ke 2 

but general words. ina, former Gest Wis. m., xi ’ & 


364 [18 QJ.) 


struction does not mean that force and effect will 
Where the granting 
clause of the conveyance runs to two grantees, and 
conditions afterward recited are to be performed 
by one only, they will be construed to affeet only 
the estate gr anted to him, in the absence of other 
facets showing a contrary intent upon the part of 
The meaning of the language con- 
tained in-a condition subsequent in a deed is a ques- 


not be given the eontract.® 


the grantor.® 
tion for the court." 

[§ 382] 4 Effect—a. 
ean vest or be enlarged.® 


chell, 109 Va. 676, 64 SE 982. 
Wash.—Central Christian Church 
v. Lennon, 59 Wash, 425, 109 P 1027. 


Wis.—Polebitski v. John Week| 
Lumber Co,, 157 Wis. 377, 147 NW 
708, AnnCasi916B 604. 

5. Hamel vy. Minneapolis, ete, R. 
Co., 97 Minn. $34, 107 NW 1389; Ox- 
ford Bd. Trade v. Oxford Iron, etc., 
Co., CN. 0.) 80 A 324, 


“While it is 
that conditions 
which involve the 
estate, are stricti juris, and to be 
construed strictly, they nevertheless 
must be interpreted in the light of 
the cireumstances surrounding the 
.frant and the clear and reasonable 
meaning of the language employed 
by the parties to manifest their in- 
tent.” Oxford Bd. Trade v. Oxford 
Iron, ete, Co., Supra. 

6. Gilreath v. Garrett, 189 Ga, 688, 
77 SE 1127, 

[a] For instance, 


undoubted rule 
this character, 
forfeiture of an 


the 
of 


where a deed 


to the grantor’s son and daughter 
eontained a condition that the son 
should support the .grantor during 
his life, the interest granted to the 
daughter was not affected, Gilreath 
v. Garrett, 189 Ga. 6§8, 77 SE 1127. 


7 Oxford Bd. “Trade v. Oxford 
Tron, ete, Co, (N. J. 80 A 324. 
See supra § 368. 
10 Cal. 


Brannan vy. Mesick, 
If the conditions are per- 
the deed will not be set 
84 Mich. 469, 


aside. Ladu v. Ladu, 
47 NW 1101, 

10. Brannan v. Mesick, 10 Cal. 95; 
Lusk v. McNamer, 24 Miss, 58; Brit- 
tain Vv. Taylor, 168 N. C, 271, 84 SE 
280, 

ta] A grantor is justified in dis- 
affirming a contract to convey, where 
the deed is delivered in escrow on a 
condition precedent which is never 
fulfilled or waived, Hinman sv. 
Booth, 21 Wend CN. Y.) 267. 

fb) A conditional release to be 
operative must be performed in ac- 


Xx 
95, 


cordance with the terms. thereof. 
Douglass v. New York, ete, R. Co., 
Clarke (N. Y. 174, 


{c}] An easement on a condition 
precedent (1) cannot be enjoyed un- 
til the condition is performed; the 
conveyance is only of a right to the 
easement on performance of the con- 
dition. Long v. Swindell, 77 N. C. 
176. +=(2) And if all that is granted 
Is an easement for a particular pur- 
pose, such as the right to locate and 
construct a railroad, and the lan- 
guage of the deed does not purport 
to convey a fee, condition or other- 
wise, no land whatever is conveyed 
until the act intended is performed. 
Lake Erie, etc, R. Co. v. Zeibarth, 6 
Ind. A. 228, 33 NED 256. 

[a] If a deed of is condition- 
al on release from a vertain lability, 
release is a condition precedent, 
without performance of which title 
does not vest in the grantees. Lit- 
tlejohn v. Chicago, ete, R, Co., 219 
Th. 584, 76 NE 804;, Lusk vy. McNa- 
mer, 24 Miss, 58; Emery v. Dana, 
Té N, H, 483, 84 A ‘976, 


Conditions 
As has been stated, conditions precedent are such 
as must happen or be performed before an estate 
Upon performance of a 
condition precedent the estate vests,® but until such 
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[§§ 381-384 


time the interest does not pass.?° 

[§ 383] b. Conditions Subsequent. As has been 
noted, a condition subsequent is one operating on an 
estate already created and vested and rendering it 
liable to be defeated. 
ately on the execution and delivery of the deed.!? 
All that remains in the grantor is the possibility of 
reverter or right of entry on condition broken.}* 
The estate will remain defeasible until the condition 


The estate vests immedi- 


is performed, destroyed, or barred by the statute of 


Precedent. 
[§ 384] 


fe] Upon proof of an entire fail- 
ure by grantee to perform a condi- 
tion which is the aay consideration 
for a deed, it may be set aside. Lock- 
wood v. Lockwood, 124 Mich. 627, 83 
NW 613. 

11. See supra § 368. 

12. Cal.—Cayton v. 10 
Cal. 450, 4 

Ill.—Star Brewery Co, v. Primas, 
163 Ill. 652, 45 NE 1465, 

TIowa.—Lamb v. Morrow, 140 Iowa 
89, 117 NW 1118, 18 LRANS 226. 

Ky.—Adkins y. Adkins, 171 Ky. 762, 
188 SW 848. 

Mass.—Shattuck vy. Hastings, 99 
bri tae 23; Parker v. Nichols, 7 Pick. 


N. H.—Rollins v. Riley, 44 N. H. 


N. C.—Brittain v, Taylor, 168 N, C. 
271, 84 SE 280. 
er lipa sabia v. Musser, 21 Pa. Dist. 

Tenn.—Carney v. Carney, 188 Tenn. 
647, 200 SW 517. 

Tex.—Texas Co. v. Daugherty, 107 
Tex. 226, 176 SW 717, LRA1917F 989 
[aff (Civ. A.) 160 SW 129). 

Vt.—Shum y. Claghorn, 69 Vt. 45, 
387 A 286. 

Wash.—Aumiller v. Dash, 51 Wash. 
520, 99 P 583. 

See also Sheppard v. Thomas, 26 
Ark. 617; Ludlow v. New York, etc., 
R.. Co., 12° Barb, .CN. ¥:) 440. 

“The rule is tersely, and, as we 
think, correctly, stated as follows: 
‘A deed of land upon condition sub- 
sequent conveys the fee with all its 
qualities of transmission. The con- 
dition has no effect to limit the title 
until it becomes operative to defeat 
it. Subject to this contingency, the 
estate will pass by deed or mortgage 
in the same manner and to the same 
extent as if no such incident were 
attached to it.” State v. Salt Lake 
City, 29 Utah 361, 366, 81 P 273 [quot 
Spetuck Vv. Hastings, 99 Mass. 28, 


“A fee may pass by deed upon a 
condition subsequent to the same ex- 
tent as though the condition did not 
exist,-subject to the contingency of 
being defeated Neosat to the con- 
dition.” Texa v. Daugherty, 
107 Tex. 226, 234, 176 SW 717, LRA 
1917F 989. 

{a] Transfer by grantee.—Where 
a grantee in a deed owns under a 
condition subsequent, a transfer of 
the property by him is valid if made 
before a claim of forfeiture by the 
grantor for a breach. Shum vy. Clag- 
horn, 69 Vt. 45, 37 A_ 236. 

18. Ga.—Lemon v. Lemon, 141 Ga. 
448, 81 SE 118; Wadley Lumber Co, 
v. Lott, 130 Ga. 135, 60 SE 836. 

Tll—Hart v. Lake, 273 IIL 60, 113 
we 286. 

N. H.—Rollins v. Riley, 44 N. H. 


“N. Y¥.—Southwick v. New York 
Christian Missionary Soc., 151 App. 
Div. 116, 185 NYS 392 [aff 211 N. Y. 
515, 105 NE 204]; Fowler v. Coates, 
201 N. Y. 257, 94 NE 997 [rev 128 
App. Div. 381, 112 NYS 849]; Huber 
v. Gorg, 168 NYS 8384. 


Walker, 


_removed. 


limitations, or by estoppel.'* 

5. Persons Entitled to Benefit of Con- 
dition or Breach, 
of a condition can be taken advantage of only by 
the grantor or his heirs,'® or by the grantor and his 


As a general rule nonperformance 


ete —Hanby v. Bailey, 51 Pa. Super. 


Utah.—State v. Salt Lake City, 29 
Utah 361, 366, 81 P 273 [cit Cyc]. 

Vt.— Ordway v. Farrow, 79 Vt. 192, 
64 A 1116, Tis AmSR 951. 

[a] Nature of relation created.— 
Where the owner of land conveyed 
the timber thereon on condition that 
the deed should be void unless the 
grantee paid a note for the purchase 
price at maturity and removed the 
timber within a specified time, the 
deed created a relation in legal ef- 
fect the same as in the case of a 
conveyance of absolute title with 

mortgage back to secure the pur- 
chase price. Ordway v. Farrow, 79 
Vt. 192, 64 A 1116, 118 AmSR 951. 

14. Ga.—Terrell v. Huff, 108 “Ga. 
655, 34 SE 345. 
gontass: -—Guild v. Richards, 16 Gray 


Miss.—Memphis, ete, R. Co. 
Neighbors, 51 Miss. 412, 417 Celt 
Warner y. Bennett, 31 Conn. 468]. 

Nebr. Nye- Schneider- Fowler 
Grain Co. v. Hopkins, 99 Nebr. 244, 
aR NW 1097, 98 Nebr. 512, 153 NW 


9: N. H.—Rollins y. Riley, 44 N. H. 


N. Pat v. New York, etc., R. 
Cor Gh2"Nye ye 

Okl. fe v. Dee, 168 P 
1001; Ross v. Sanderson, 162 P 709. 

Pa. —City v. Wood, 15 WklyNC 94. 

[a] Grant is determinable (1) up- 
on the cessation of the necessity for 
which it was made, as where a pro- 
viso was that a strip of land ad- 
joining a prison should remain for- 
ever unbuilt upon, so that prisoners 
might not escape, and the prison was 
Seegel v. Lauer, 148 Pa. 
236, 23 A 996, 15 LRA 547. (2) A 
provision in a deed to a daughter of 
the grantor, in consideration of her 
agreement to support him, that she 
Shall be prohibited from transfer- 
ring the land does not apply after 
her father’s death. City v. Wood, 15 
WklyNC (Pa.) 94. (3) A condition 
subsequent for a particular use in 
order to enhance the value of gran- 
tor’s adjoining property will not be 
construed to continue after the use 
ceases to be of benefit to the ad- 
joining property, where the duration 
is not specified. Daggett v. Ft. 
Worth, (Tex. Civ. A.) tit SW 222, 

15. "Ark.— Skipwith v. Martin, 50 
Ark, 141, 6 SW 514. 

Gar TCE RON v. Estell, 5 Cal. 

Conn.—Holmes vy. Brooks, 84 Conn. 
512, 80 A 773; Bowen v. Bowen, 18 
Conn. 535; East Haven v. Heming- 
way, 7 Conn. 186. 

Ill.—O’Donnell vy. Robson, 2389 Ill, 
634, 88 NE 175; Normal School Dist. 
Bd. of Education v. Normal First 
Baptist Chureh, 68 Ill. 204. 

Ind.—Higbee v. Rodeman, 129 Ind. ° 
244, 28 NE 442. 

Ky.—Price vy. Virginia Iron, etc., 
Co., 171 Ky. 528, 188 SW 658; Kent- 
land Coal, ete., Co. v. Keen, 168 Ky. 
836, 183 SW 247, LRA1916D 924. _ - 

Me.—Thomas v. Record, 47 Me. 500, 


For ‘later Cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 384] 


legal representatives.1° The benefit of a condition 
or breach cannot be availed of by a stranger; ™ by 
a person who has no title; 18 by a person who has 
no present right, legal or equitable, to the part re- 
served;'® by a mere naked trespasser ;2° by descend- 
ants of the grantor where the words used constitute 
but a limitation of the grant;?! by the vendor’s heirs 
where the deed passes a title in fee;?? by the heir 
of a cestui que trust or deceased beneficiary ;2* by 
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and under his management as one of his ‘‘family,’’ 
where the condition is to the ‘‘grantor and his fam- 
ily’’;?4 by a person who does not sufficiently appear 
to be entitled to the benefit of the condition ;?> by a 
creditor ;7° by the owner of adjacent lands;?" by the 
grantees of other lands from the original owner;7§ 
by. a third person holding under a conveyance from 
the grantor;”° or by a grantee of land of which the 
portion to which the condition attaches is a part.®° 


a person who is not. living in the 


74 AmD 500. 
Md.—Dawson v. Western Maryland 
R. Co., 107 Md. “70, 68 A 301,. 126 


AmSR 337, 14 LRANS 678. 

Mass.—Gray v. Blanchard, 8 Pick. 
284; Parker v. Nichols, 7 Pick. 111; 
King’s Chapel v. Pelham, 9 Mass. 501. 
ope also Hancock y. Carlton, 6 Gray 

Mich.—Hayward _ v. 84 
Mich. 591, 48 NW 170. 

Miss.—Winn v. Cole, Walk. 119. 

Mo.—Dougal v. Fryer, 3 Mo. 40, 
22 AmD 458. 

Nebr.—Jetter v. Lyon, 70 Nebr. 429, 
97 “lee 596. 

N. H.—Dewey v. Williams, 40 N. H. 
222, 77 AmD 708. 

N. Y.—Towle v. Remsen, 70 N. Y. 
303; Van Rensselaer v. Ball, 19 N. Y. 
100 [aff 27 Barb. 104]; Upington v. 
Corrigan, 79 Hun 488; 29 NYS 1002 
[aff 151 N. Y. 143, 45 NE 359, 37 LRA 
794]; Pierce v. Keator, 9 Hun 532 
[aff 70 N. Y. 419, 26 AmR 612]; Van 
Meter v. Kelly, 115 NYS 943; Jackson 
rep cubine: 1 Wend. 388, 19 AmD 


N. C.—Brittain v. Taylor, 168 N. C. 
271, 84 SE 280; Helms v. Helms, 135 
N. C. 164, 47 SE 415. 

Oh.—Sitate v. Lake Shore, etce., R. 
Co., 2 OhS&CP 300, 1 OhNP 292. 
apontae ke v. Bailey, 51 Pa. Super. 

Ss. C.—Beaufort First Presb. 
Church v. Elliott, 65 S. C. 251, 438 
SE 674. 

Tenn.—Ramsey v. Edgefield, etc., 
R._Co., 3. Tenn, Ch. 170. 

Tex.—Ft. Worth Impr. Dist. v. 
Weatherred, (Civ. A.) 149 SW 550, 
552 [cit Cyc]; Henderson v. Beaton, 
1 Tex. Unrep. Cas. 17. 

{a] Heirs at law.—(1) On breach 
of a condition subsequent in a deed, 
the grantor’s grandchild, who was 
an heir at law, was entitled to re- 
enter, which she did by commencing 
an action to recover the property. 
Southwick v. New York Christian 
Missionary Soc., 151 App. Div. 116, 
135 NYS 392 [aff 211 N. Y. 515, 105 
NE 204]. (2) One heir as assignee 
of right of re-entry of other heirs 
may, in his own right, recover entire 


Kinney, 


property. Southwick v. New York 
Christian Missionary Soc., 151 App. 
Div. 116, 135 NYS 392. (3) Where 


church’s absolute fee is subject to 
defeat only by reverting to the gran- 
tor, his heirs, etc,, on breach of con- 
dition, if its use for the purpose des- 
ignated is discontinued, and the con- 
dition is not broken until after the 
grantor’s death, he would have no 
estate or interest at his death which 
would pass by will or inheritance to 
an heir not living at the time of the 
breach, and the property would re- 
vert only to the grantor’s heirs at 
law living at the time the breach oc- 
eurred. Henderson Methodist Prot- 
estant Church v. Young, 130 N. C. 
8, 40 SE 691. (4) Where a deed by 
executors or trustees provided that 
certain classes of buildings should 
not be erected “under penalty of the 
forfeiture of the said lot to the par- 
ties of the first part or their assigns,” 
it could not be construed to authorize 
reéntry by heirs of the trustees on 
breach of the condition. Richter v. 
Distelhurst, 116 App. Div. 269, 101 
NYS 634. (5) On a covenant for the 
grantor to enter for condition broken, 
his heir may avail himself of the 
covenant, although not expressly 
named. Jackson v. Topping, 1 Wend. 


grantor’s house 


(N. Y.) 388, 19 AmD 515. Compare 
Daggett v. Ft. Worth, (Tex. Civ. A.) 
177 SW 222 (holding that unless the 
heir of the grantor is named in a 
deed conveying on condition subse- 
quent, he cannot reénter, although 
the condition is breached). (6) While 
ordinarily the grantor’s right to re- 
scind the deed for the failure of the 
grantee to perform a condition sub- 
sequent descends to the heirs of the 
grantor, yet, where the deed does not 
provide for a reversion, and for the 
nonfulfillment of the condition sub- 
sequent, the grantor reserves only a 
remedy which is personal to him- 
self; the remedy does not descend to 
his heirs. Adkins v. Adkins, 171 Ky. 
762, 188 SW 843. 

[b] Failure to support grantor 
(1) can be taken advantage of only 
by the grantor (Penas v. Cherveny, 
135 Minn. 427, 161 NW 150, LRA 
1917E 655; Helms v. Helms, 135 N.C. 
164, 47 SE 415 [reh den 137 N. C. 
206, 49 SE 110]), (2) and not by his 
transferee (Strothers v. Woodcox, 142 
Iowa 648, 121 NW 51). 

16. Bangor v. Warren, 34 Me. 324, 
56 AmD 657. See Birmingham Public 
School Dist. v. Sharpless, 27 Pa. 
Super. 630 (dictum). 
ene Cal.—Smith v. Brannan, 13 Cal. 

Ga.—Norris yv. Milner, 20 Ga. 563. 

Ill.—Normal School Dist. Bd. of 
Education v. Normal First Baptist 
Church, 63 Ill. 204. 

Ind.—Boyer v. Tressler, 18 Ind. 260; 
Cross v. Carson, 8 Blackf. 138, 44 
AmD 742. 

Mich.—Hayward _ v. 84 
Mich. 591, 48 NW 170. 

Va.—Kellam y. Kellam, 2 Patt. & 
H.. 357. 

{a] Where the grantor does not 
object, a third person cannot excuse 
a failure of duty on the ground of a 
possible violation of the condition. 
Butchers’, etc., Stock-Yards Co. v. 
Louisville, etce., Co., 67 Fed. 35, 14 
CCA 290. 

18. Holmes v. Fisher, 13 N. H. 9. 
See also Voorhees v. Amsterdam 
Presb. Church, 8 Barb. (N. Y.) 135. 

19. Illinois Cent. R. Co. v. In- 
diana, etc., Cent. R. Co., 85 Ill, 211. 
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20. Buckelew Vv. Estell, 5 Cal. aie 

21. Dodge v. Boston, etc, 
Corp., 154 Mass. 299, 28 NE 243, % 
LRA 318. 

22. Long v. Moore, 19 Tex. Civ. 
A. 363, 48 SW 43. 

23. Welch v. Silliman, 2 Hill 
(N. Y.). 491. 


24. Dodge vv. Boston, ete, R. 
Corp., 154 Mass. 299, 28 NE 243, 13 
ae 318. 

Hays v. St. Paul M. E. Church, 
196 Til. 633, 63 NE_ 1040. 

26. Cross v. Carson, 8 _ Blackf. 
(Ind.) 138, 44 AmD 742. Compare 
Kensinger v. Smith, 94 Pa. 384 (hold- 
ing that, where this recital was that 
land was conveyed subject to the 
payment of the balance of the pur- 
chase money “for which a judgment 
has been entered in the name of C,” 
and in the habendum it was declared 
to be subject to the payment of said 
sum “as aforesaid,” it was held that 
C could maintain ejectment, either 
in his own name or in that of the 
grantor to his use, to enforce the 
payment of said sum). 

fa] Entry by the grantor revests 
the estate against the grantee’s cred- 
itor claiming under the levy of an 
execution, except where there is col- 


lusion. Thomas v. Record, 47 Me. 
500, 74 AmD 500. 

27. McElroy v. Morley, 40 Kan. 76, 
19 P 341; Hamlen v. Keith, 171 Mass. 
77, 50 NE 462. But see Ball v. Mil- 
liken, 31 R. I. 36, 76 A 789, 37 LRANS 
623, AnnCas1912B 30 (holding that, 
where a deed provides that the prem- 
ises are conveyed for the specific pur- 
pose of a blacksmith and wheelwright 
shop, and that in case of violation 
of this provision the grantee, his 
heirs or assigns, will reconvey the 
land, it appearing that a general 
store stands on adjoining land of the 
grantor, the provision is for the bene- 
fit of the land, and not for the per- 
sonal benefit of the grantor, and its 
breach will be restrained at suit of 
the person in possession of the ad- 
joining land to whom the grantor’s 
rights under the deed have been de- 
vised). 

28. Boone y. Clark, 129 Ill. 466, 21 
NE 850, 5 LRA 276. Compare Inger- 
soll Engineering, etc., Co. v. Crocker, 
228 Fed. 844, 143 CCA 242 [rev 205 
Fed. 99] (holding the contrary in a 
case where the grantee had conveyed 
all the land he owned adjoining and 
in the vicinity of the property in 
question). 

29. Me.—Pond v. Douglass, 106 
Me. 85, 75 A 320. 

N. Y.—Nicoll v. New York, etc., R. 
Co.,, £2, Ne ¥.-121 

Or. —Wagner v. Wallowa County, 76 
Or. 458, 148 P 1140, LRA1916F 303; 
Wallowa County School Dist. v. 
Wallowa County, 71 Or. 337, 142 P 


Tenn.—Humphreys County Bd. of 
Education vy. Baker, 124 Tenn. 39, 47, 
134 SW 863. 

Tex.—Perry v. Smith, (Civ. A.) 

Lake- 


198 SW 1013. 

But see Yazoo, etc., R. Co. v. 
view Tract. Co., 100 Miss. 281, 56 S 
393 (holding that a person holding 
title under conveyances from a re- 
mote grantor, who had conveyed a 
parcel of the tract on a condition 
subsequent, acquires the rights of 
the remote grantor on a breach of 
such condition, notwithstanding an 
exception in the deed to such holder, 
merely inserted to protect the grantor 
therein on his covenants of warranty, 
and repugnant to the _ granting 
clause). 

“It may be said generally that a 
bare possibility of an interest in 
lands is not grantable. This is said 
with respect only to conditions re- 
served in the deed. There seems to 
be a difference between conditions in 
law and in deed. If there is a breach 
of the conditions in law, a grantor, 
his heir, or assignee may avail him- 
self of the right to enter; but con- 
ditions in deed are reserved to the 
grantor only, and are personal to him 
and his heirs, and a stranger cannot 
take advantage of the breach of the 
condition by entering and defeating 
the estate. It is a right which can- 
not be aliened, nor assigned, nor 
passed by a grant of the reversion at 
common law.’ Humphreys County 
Bd. of Education v. Baker, supra. 

[a] In Connecticut, it has been de- 
cided that a subsequent quitclaim 
deed by a grantor to a person claim- 
ing under his grantee conveys his re- 
version and right of entry for con- 
dition broken. Hoyt v. Ketcham, 54 
ee 60, 5 A 606. 

Higbee v. Rodeman, 129 Ind. 
24k. “28 NE 442, But see Roberts v. 


366 [18C.J.] 


Again only the state may be entitled to reénter.** 

“Assignees. As to the right of an assignee to en- 
force a forfeiture for breach of condition subse- 
quent, there is some conflict of authority. The 
common-law rule was that the right of reéntry for 
condition broken was not assignable and could be 
exercised only by the grantor who created the con- 
dition or by privies in blood;%? and in accordance 
therewith it appears to be the prevailing rule that 
the grantor’s right either before or after condition 
broken will not pass to his transferee or assignee,** 
although in some jurisdictions in which the com- 
mon-law doctrine of livery of seizin and the inhi- 
bitions against maintenance 9r the sale of pretended 
titles are not in force, after condition broken, the 
grantor or his heirs are held to have a vested right 
which is assignable ;** and in some jurisdictions it 
is provided by statute that a right of reéntry or 
repossession for breach of condition subsequent can 
be transferred.*® Where several persons are en- 
titled to take advantage of the breach, an assign- 
ment by them to one of their number is valid.*¢ 

[§ 385] 6. Persons Bound to Perform Condi- 
tion. The agreements or conditions of a deed bind 
a person who accepts the deed;*7 a purchaser from 
the grantor, with notice;** and any assignee or 
Porter, 100 Ky. 130, 37 SW 485, 18; 34 
KyL 650 (holding that a condition 


in a deed to a lot sold from a larger 
tract, as to the buildings to be made 


Stearns v. 
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Moore vy. Sharpe, 91 Ark. 407, 
121 SW 341, 23 LRANS 937. 
Harris, 
597 (holding that grantor is not en- 


[§§ 384-386 


grantee of the grantee in whom the estate on con- 
dition is vested.’° Again if a testator takes title 
charged with notice of and subject to a restriction, 
those who succeed to his title cannot be heard to 
complain thereof.4° But stipulations to be performed 
by the grantee are not obligatory unless he accepts 
the conveyance,‘ Again where by force of a stat- 
ute a fee vests in the remainderman, he takes the 
land discharged of the obligation of the condition 
imposed upon the life tenant.** And if the grantor’s 
obligation is limited to the immediate grantee’s oc- 
cupancy, it ceases on determination of such occu- 
pancy.** It has also been held that a vendee is not 
affected by a condition by which his vendor held 
the land, as to a matter to be performed by the 
parties subsequent to its execution.*4 Nor is a 
grantee bound after he conveys the land to others 
where the condition is limited as to performance to 
the owners.4° 

[§ 386] 7. Conditions Personal or Running 
with the Land—a. General Principles. A condi- 
tion subsequent is attached to the title, and runs 
with it as against a subsequent grantee with actual 
or constructive notice.*® Indeed a condition affects 
the title in the hands of all subsequent grantees 
without regard to whether the condition was re- 
Cal. 220, 65 P 385, 85 AmSR 160; 


Whitney v. Union R. Co., 11 Gray 
(Mass.) 359, 71 AmD 715; Island 


See 
8 Allen (Mass.) 


thereon, inures to the benefit of a 
subsequent purchaser from the gran- 
tor of another part of the tract). 

[a] Purchaser of a2 part of land 
eannot maintain an action against an- 
other purchaser to restrain the latter 
from violating a condition imposed 
only for the original owner’s bene- 
fit. Jewell v. Lee, 14 Allen (Mass.) 
145, 92 AmD 744. 

31. Towle v. Palmer, 24 N. Y. 
Super. 437, 1 AbbPrNS 81. Compare 
Lawson v. Shreveport Waterworks 
Co., 111 La. 73, 35 S 390 (holding 
that, in selling the soil over which 
a roadway in use by the public 
passes, a stipulation that the road 
shall be kept open and a bridge main- 
tained across a small bayou for the 
use of the road, is to be taken as a 
stipulation for the public). 

[a] Defendant in an action by the 
state to recover possession of land 
deeded it by a third person cannot 
insist on the state’s forfeiture there- 
of because it was not used for the 
purpose restricted by the deed. 
State v. Lake Shore, ete, R. Co., 2 
OhS&CP 300, 1 OHNP 292. 

32. Moore v. Sharpe, 91 Ark. 407, 
121 SW 341, 23 LRANS 937. 

33. N. Dana thokae Nat. Bank v. 
Keene, 74 N. H. 148, 65 A 826, 827, 9 
LRANS 758. 

N. ¥.—Fowler v. Coates, 201 N. Y. 
NE $97 frev 128 App. Div. 
331. 112 NYS 849]; Towle v. Remsen, 
70 N. Y. 303; Southwick v.’New York 
Christian Missionary Soc., 151 App. 
Div. 116, 135 NYS 392 [aff 211 N. Y. 
515, 105 NE 204]; Pierce v. Keator, 9 
Hun 532 [aff 70 N. Y. 419, 26 AmR 
612]; Underhill v. Saratoga, etc., R. 
Co., 20 Barb. 455. 

N. C.—Helms v. Helms, 137 N. C. 
206, 49 SE 110. 

Or.— Wallowa County School Dist. 
acta sap County, 71 Or. 337, 142 P 

Tex.—McBride v. Farmers’, etc., 
Gin Co., (Civ. A.) 153 SW 1135. Com- 
Pare Stevens v. Galveston, etc., R. 
Co., (Civ. A.) 169 SW 644 (holding 
that, where a deed conveys only an 
easement and not the fee, the right 
to maintain an action of forfeiture 
for breach of a condition subsequent 
is not limited to the grantor or his 
heirs, but may extend to the assignee 
of the grantor). 


titled to recover by writ of entry af- 
ter he assigns in insolvency); McKis- 
sick v. Pickle, 16 Pa. 140 (holding 
that right may be reserved to as- 
signs), 

Los 


35. Johnston — v. 
(Cal.) 168 P 1047. 

fa] Right of residuary devisee.— 
Under such a statute, an estate which 
would be sufficient to support an as- 
signment, whereby the assignee has 
the power to prevent the use of real 
estate by a grantee of his assignor 
for other than a certain purpose, is 
sufficient foundation for a right by a 
residuary devisee of the grantor to 
sue for breach of a condition subse- 
quent, even though the breach was 
subsequent to the death of the gran- 
tor. Johnston v. Los Angeles, (Cal.) 
168 P 1047. 

36. Southwick v. New York Chris- 
tian Missionary Soc., 151 App. Div. 
116, 185 NYS ‘392° [aff 211 N. Y. 515, 
105 NE 204]. Compare Fowler v. 
Coates, 201 N. Y. 257, 94 NE 997 [rev 
128 App. Div. 381, 112 NYS 849] 
(holding that, where a deed contained 
a condition subsequent for the bene- 
fit of a committee of subscribing citi- 
zens, one of them could not confer 
any right of entry for» condition 
broken). 

37. Ill.—Druecker v. McLaughlin, 
235 Ill. 367, 85 NE 647, 

Ind.—Leach y. Rains, 149 Ind. 152, 
48 NE 858. 

Iowa.—Agne v, Seitsinger, 85 Iowa 
305, 52 NW 228. 

Mass.—Furnas v. Durgin, 119 Mass, 
500, 20 AmR 341; Maine v. Cumston, 
98 Mass. 317; Braman v. Dowse, 12 
Cush, 227; Pike v. Brown, 7 Cush. 
133; Newell v. Hill, 2 Metc. 180; 
Guild v. Leonard, 18 Pick. 511; Felch 
v. Taylor, 13 Pick. 133; Phelps vy. 
Townsend, 8 Pick. 392; Fletcher v. 
McFarlane, 12 Mass. 43; Goodwin v. 
Gilbert, 9 Mass. 510. 

Mo.—Bredell v. Kerr, 242 Mo, 317, 


Angeles, 


147 SW 105. 

Va.—Barnes v. Crockett, 111 Va, 
240, 68 SE 983, 36 LRANS 464. 

W. Va.—Matheny v. Ferguson, 55 
W. Va. 656, 47 SE 886, 

Wis.—Gross v. Arians, 153 Wis. 
435, 141 NW 224. 

See also East Line, etc,, R. Co. v. 
Garrett, 52 Tex. 133. 

38. Downing v. Rademacher, 133 


Heights Hotel, etc. Co, Vv. Freeman, 
77 N. J. Eq. 569, 78 A 157. 

39. Cal.—Brannan_ v. Mesick, 10 
Cal. 95. 
bese Wale ars eg v. Harrison, 32 Ga. 


sien: .—O’Brien v. Wetherell, 14 Kan, 

Mass.—Whitney v. Union R. Co., 
11 Gray 359, 71 AmD 715. 

Minn,—Minneapolis Threshing 
Mach. Co, v. Hanson, 101 Minn, 260, 
aa NW 217, 118 AmSR 628. 

H.—Patten v. Patten, 68 N.H. 
60% “44 A 696. 

N. ¥.—Munro v Syracuse, ete, R. 
Co., 200 N.Y, 204, 231, 93 NE 5616, 
21 AnnCas 594 {quot Cyc]; Uping- 
ton v. Corrigan, 151 N. Y. 143, 45 NB 
359, 37 LRA, 794, 

R. L—Brown v. Tilley, 25 R. I, 679, 
57 A 380, 

Tenn.—Murdock v.' Memphis, 7 
Coldw. 483. 

[a] This is particularly true 
where there is an independent cove- 
nant binding the heirs, successors, 
and assigns of the parties. Munro vy, 
Syracuse, etc. R. Co.,) 200,N,..Y¥. 
224, 93 NE 516, 21 AnnCas 594 [rev 
128 App. Div. 388, 112 NYS 938]. 

[b] Personal covenants of the 
grantor are not binding on the gran- 
tee. Eddy v. Hinnant, 82 Tex, 364, 18 
SW 562. 

40. Zipp v. Barker, 55 NYS: 246 
[aff 40 App. Div. 1, 59 NYS 569]. 

41. Burch v. Burch, 52 Ind, 136. 

42. Jarvis v. Davis, 99 N. GC. 37, 
5 SH 227. 

Bosworth v. Pittsburgh, ete., 
R. 1 Oh, Cir, CE, 89552, 0h. Cir, 
Dec. 42, 


ae Morrison v. Chandler, 44 Tex. 

45. Hickey vy. Lake Shore, etc., R. 
Co., 51 Oh. St. 40, 36 NH 672, 46 
AmSR 545, 28 LRA 395, 

46. Quatman v, ae 128 Cal, 
285, 60 P 855; Latham vy. Illinois Cent, 
R, Co,, 253 Il, 93, 97 NE 254; Queens- 
borough Land Co, vy. Cazeaux, 136 La, 
724, 67 S 641, LRA1916B 1201, Ann 
Casi1916D 1248; Munro vy, Syracuse, 
ete., R. Co., 200 N. Y, 224, 938 NI 616, 
21 AnnCas 594 [rey 128 App, Div, 388, 
et nics 988]; Plumb v. Tubbs, 41 

{al + aithough there is no privity 
of contract, there may be a privity of 
estate from which an implied con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ri Y a a | a >. = 
-§§ 386-389] 
in the deeds in the imtervening chain of 


title** The omission of the condition im so many | 
subsequent deeds as to be or common may 
have a bearing on the question of facet whether there 
has been an effective abandonment of the condition 
by those interested in its benefits;*S but this is the 
only pertinence the fact has. Courts look te the 
purpose contemplated, and intention will prevail, 
if ascertainable and not in violation of law and 
equity° The whole instrument as well as the par- 
ticular clause relied on must also be considered 
A condition so intended will be annexed to the trans- 
ferred estate, in form and substance, so as to burden 
it with the consequences of its vielation, particularly 
where the condition is perfect in itself,>* or where 
the language employed is an integral part of the 
deed itself limiting, the extent and nature of the 
grant5®* On the other hand, if the language used 
shows personal obligations and mo<intent to ereate 
real servitudes, it will be construed accordingly * 
Again a compensation for an injury in the nature 
of a trespass cannot pass with the land, as such 
damages are personal and do not run with the land 
A condition that the grantee shall not sell nor en- 
cumber the premises during the life of the granter 
and will pay certain sums monthly to the grantor 
during her life, which payments are made a charge 
upon the premises, constitutes a continuing charge 
running with the lands 

{§ 387] b. As to Heirs and Assigns Named or 
Not Named. Where a condition as te the use of the 
- land is a condition subsequent, it runs with the land 
tract arises to perform the conditions | 
during the period of enjoyment. | 600, 180 NW 1072: 


Kelly v. Nypano R..Co., 200 Pa. 229,) ston, 148 Wis. 222. 
49 on 779, ~ AmSR 713. | 


venan' 
Covenants §$ 53-90. 
47. Ingersoll Engineering, ete., 
Co. v. Crocker, 228 Fed. $44, 1438 CCA 
242 [rev 205 Fed. 99}. 
48. Ingersoll Engineering, ete., 
Co. v. Crocker, 228 Ped. $44, 143 CCA | 


land see | Super. 36. 
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Wis—Xrahn vy. Goodrich, 184 Wis. 


Que.—Sicotte wv. 


1e 

Sask—Re Grand Trunk Pac. Dev. | 33 W. 
©o., Lta., 7 DomLR $1i, 22 WestLR } 
) 193 [aff on different 
| Domi 
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until it is broken, and binds the grantee and his 
assigns,** especially where ay a natural interpreta- 
tion of the werds used such condition is attached te 
the estate conveyeds® Se where the condition is te 
erect a chureh, it follows the estate, even theagh the 
heirs and assigns are net mentioned. 

[§ 388] c Maintenance or Payment af Anne 
ity. Where such is the imtention, a previsien for 
maintenance * or payment ef an annuity will con- 
Stitate a lien or charge upon the land" Se a con- 
dition for support is mot a persenal ame and the 
grantee may alienate the estate and transfer the 
chare. A distinction exists, hewever, befween 2 
condition which is Intended as a hen er charge an 
the land itself and a mere contract fer personal 
service; thus where the stipulation is the principal 
part of the contract, it will became a personal charge 
on the grantee*S So where land is conveyed by 
deed poll with a reservation er prevision that the 
grantee Shall perform a certain service for the bene- 
fit of the grantor, and the erantee accepis the deed, 
he is bound to perform the service; but the con- 
tract, whether express er implied, is a mere personal 
contract af the party Hable, and no lien is mmpesed 
upon the estaie hy way af security fer perferm- 


ance. 
[§ 389] S. Perfermance or Breach—a. Gener- 
ally. Werds of a conditien sheald, in determining 


whether or not there is a performance ar breach 
thereof, be given a meaning consistent with the 
manifest intention and parpese ef the granter® 
And a person insisting upen a forfeitere must bring 


Gat. 215 
Lowrey * Pinkie- Rehan ~ CdenwelGer, 162 Pa. 
184 NW 344 346. 22 A SH 
Martin, 20 Qea) [a] Bien fer mee Rot be 


Sly reserved. eChare v. Ceok, 
Va. 57a, 20 SE G12. 
continuing 


tf} aA Ziem may be 
grounds 120) charged on the premises for the 
| Taaintenance ef the eranters eariag 


242 [rev 205 Fed. $9}. 
4. TT 1 ineering, ete. 


ngersol Eng . 
Co. v. Crocker, 228 Fed. $44, 148 CCA 
ppeeieer 205 Fed. 99]. 


418. 
fa] Im the absence of a different 

a provision for the payment 

of money, as part of the considera- 
tion, by the grantee, within a fixed 
time, is merely a charge on the land. 
beh v. Simmons, 55 Wis. 637, 18 NW 


b] A coOwenant restricting the 
h t of Db to be erected on 
certain lots conveyed, which contains 
no reservation to-the grantee’s heirs, 
does not create a covenant running 
with the land. Krekeler v. Aulbach, 
51 App. Div. 591, 64 NYS 90S [aff 169 
Nv Y. $72, 62 NE 416]. 

Sl. Jackson v. 
CN, Y. 388, 19 Am 

fa] Such intention is sought in 
all the words and surrounding cir- 
cumstances to determine the char- 
acter of the condition or restric- 
tive clause. Graves v. Deterling, 120 
N. Y. 44%, 24 NE 655; Post v. Weil, 
115 N. Y. 361, 22 NE 145, 12 AmSR 
809, 5 LRA 422. 
ann Post v. Weil, 8 Hun (CN. Y.) 


53. Foxcroft v. Mallett, 4 How, 
(U. S.) 858, 11 L. ed, 1008. See 

kovich vw. Southern Pac. R. Co. 150 
Cal. 39, ST P 1097 (where it was held 
that whether or not a restriction as 


Post v. Weil, 8 Hun (N. Y.) 


i 1 Wend. | $2. 
D 515. 


modation of Individuals Is personal | Pa. 22, 44 A $30. 
merely to the applicant for a read,| [c) bien of for an anmaltr 
and Goes not pass te the erantee extends to every part of the land and 


jlews v. Brown, 42 N_ HH. 364. 
McFadden v. Johnson, T2 Pa.} = annuitant, and Im the absence 


$s. 

$35, 18 AmR 6$1. { t she carn ee 
56 Polzsin v. Potsin, 210 Ml. A./ ket the wrele 

187, i Sam cha 


. O’Brien vy. Wetherell. 14 Kan. / portion 
$16: Jetter v. Lyon, 7 Nedr. 423, 4 i 133 Pa. $13. 26 A $92. 
I 


Palmer, 4 
held that, to bind heirs and assigns 
to performance of a condition Sab- 
sequent to della a fence, they must) 
Le hme Chapin, I3t Wh i payekis 
ey v ass. : 
eS 2a | eee ee eae 

$8. Upington_ Vv. mr, 2 sam t t 
N. Y. 148, 4 NE ge Sr LRA TM tam others Dewalts App, 2@ Pa. 
See also Ashland ¥. mer, 38 Oh.) 
St. 67, 50 NE $& Bat see Erwim ¥. 
Hurd, 18 AbbNCas CN. YX 31. 
‘The same rule 


fa 
eet ef the use 


mam 

N. © 32. 

fe} WParckhaser at 
takes the nnd subieet to 
according to 


60. ee 
123 Imad. 121, 23 1838. 
Tucker 


nN Y— % Tacker, 122 2 
Div. Ok 106 NYS TIS Gor et 
acquisition 
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himself clearly within the terms of the condition,** 
particularly where he is not a party to the instra- 
Nothing will be 


ment containing the condition.“ 
held to cause a forfeiture unless it 


to be sueh.*S The grantee in a deed need only sub- 
stantially comply with a condition subsequent.®® 

Conditions Precedent. 
precedent must be strictly, literally, and punctually | 


{§ 390] bd. 
performed.” 


{§ 391] ec. Grant to Woman for Life or Widow- 
hood. A grant te a woman for life or widowhood is 


termimated by her marriage, as a 


statute of uses, is not to be construed by the same | 
rules of interpretation as applied before that time.™ | 


grounds $0 Tex. 
See 


72 A 1085, 189 AmSR 680, 22 LRANS)} 
1062 (holding that a gift to a re-} 
ligious society, its successors and as-/ 


DEEDS 
{§ 392} a. 


plainly appears 
Conditions | in faver ef the 
breach.” 

{§ 393] 


deed, since the | 


NMor- 
rill vw. Wabash, ete, R. Co, 36 Mo. 
iv4, 8 SW 637, (3) There is an in- 
dependent covenant and the prelimi- 


~ [§$ 389-393 
Where One of Two Conditions Is 


Personal to Grantor. In case there are two condi- 
tions, one ef which is personal to the grantor and 
is for his protection merely, and ceases to operate 
at his death, neglect or refusal to perform the one 
which remains after such death ereates a forfeiture 


heirs, but during the grantor’s life 


both contingencies must happen to constitute a 


e. Time for Performance—(1) In Gen- 
eral. If the time within which the act may be per- 
formed is specified in the instrument of conveyance, 
it may be done at any time within that period. 
And the land will be free from the condition after a 


234, 38 SW $3].)and until the second company was| referred to. Wadley Lumber Co. 
Lyford v. Laconia, 75 N. H. 220,/ consolidated with defendant. 


¥. 
| Lott, 180 Ga. 235, 60 SE 836. (2) 
| Where a deed was executed on econ- 
; @ition that, if’ the grantee at any 
| time within three years failed or 


signs, to have and to hold to the so-/ nary conditions have been complied | refused to use the land for the manu- 
ciety and assigns so long as it oc-/| with in good faith and the deed made, | facture of cars for a term of six con- 
cupies the land with a house of pub-/ even though the grantee afterward 


lic worship, ané on failure so to oc-/ failed = to 


— as well). { 
a 
or limitations are so carefully, clear- 


Bailey v. Close, 37 Conn. 408. ' 
{b] Payment of debts—Under a 
provision that the grantee should pay 


all the grantor’s debts, (1) a debt/ certain methods of payment and the | Leonar 

payable in future will be considered /-wendes made a partial payment in|) SW 531, ‘ 
Drum v. Painter, 27/ that way Dy cash and bends to one! in a deed providing “se long as the 
(2) So if the condition is to/ of the vendor's creditors and direce-| Sid twe messuages stand and re- 


as a debt due. 
Pa. 148. 


property 
. se In 


| seoutive months at a time, such real 


par 
Performance is not sufficient: | buildine im reasonable repair, with- 


e 
(1) Where the vendee was to dis- 


eut a cevenant to rebuild, has refer- 


charge the vendor's floating debt by) ence only to the existing Leip rnp on 


vw Read, (Tenn, Ch. A.) 3 


(4) In construine a elause 


pay a_ciaim to a certain amount tors, with the approval of the ven-/ main as they now are ar until the 
“should so much be due thereto” and | der’s president, and his consent that | owners of both lots mutually agree 


such claim has on suit been sealed to) the creditor might appropriate the 


@ much less sum, the amount to be! 
paid is the reduced sum. 

7 Wa. 3518. (3) Again! 
where a father conveyed a farm to a 


Subject to the debts of either, and/a railread be extended to a certain! him, 
the widow be-/ place within a certain time and the} build. To 


the father died and 
came surety on certain of the son's! 


debts to a considerable amount, such | the deed was given reciting its exe- 


debts were held not to be within the / 
— Merrifield v. Merrifiela, $2 Ky. | 
_ - 
{c] Street can be used for ordi-| 
mary purposes if not made unfit for 
travel, and even though the condition 
Was that no building or other eree- 
tion except a public monument should 
ever be erected on the land it can be 
used for putting in gas pipes, water-/ 
mains, and sewer excavations. Rose 
v. Hawley, 45 Hun 592 [aff 118 N. Y. 
502, 23 NE $04]. : 
[a] Performance is sufficient 
when: (1) Within the sie “apes of 
the grant as to time an@ piace. 
Knight v. Alabama Midland R. Coa.) 
101 Ala. 407, 138 S 26@ (2) There isa 
performance within the time s : 
of a condition to locate a navy yard 
and a depot and appropriate the 
premises to that purpose. Murdock 
Vv. Memphis, Y Coldw: (Tenn.) 483. 
(3) The character ef a railroad sita- 
tion to be erected is not specified and 
a Structure is erected which in. its 
character and management was like 
most stations on the read. Caldwell 
wv. East Broad Top Ry ete, Co. 163) 
Pa. 99, 832 A 85. (4) A railroad cor 
poration, grantee, commenced work, 
became insolvent, thereafter sold its 
road to another company which lo- 
cated, constructed, and operated its| 
road over the granted premises and! 
in part over the original ntee’s Io- | 


sum to his ewn use, the directors 


Tennessee, ete. R. Co. 


to alter their buildings.” the court 
| said: “The true construction of the 


Barley v./ of the company taking no action. clause on which the question turns, 
v. East Ala-/ is not that the grantee or those 


bama R. Co, TS Ala. 436. (2) Where | claiming under him, should not repair 
Son, reserving its control during the /a bond was given te convey a certain | without giving a right to confine him 
life of the grantor or his wife, and | interest in lands in consideration that} te the bounds ultimately assigned to 


Was extended, and afterward 


eution in eee with the bona, 
Northrup vw. Mollett, $35 SW 263, 18 


KyL 8&8. 
(f] What satisfies term “chil- 
dren.—One child is within the 


meaning of the word “children” in 
the condition ef a deed, and satisfies 
the condition that the land should re- 
vert if the grantee should die with- 
eut “children” ~—. Pierson Vv. 
Armstrong, 1 Tewa 282, 63 AmD 440. 
6& “Cal.—Reclamation Dist. v. Van 
Loben Sels, 145 Cal. 181, T8 P 638, 
Ga—wWadley Lumber Ce. v. Lott, 
130 Ga. 135, 60 SE S36. 
Iu.—Veris v. Renshaw, 49 TW 425. 
Ind.—BEikhart Car Works Cav. 
Ellis, 413 Ind. 215, 15 NE 248; Ellis 
v. Eikhart Car Works, 97 Ind. 247%. 
Mich— Waldron v. Toledo, ete, R. 
Co., 55 Mich. 420, 21 NW STO. 
Mo.—Lackland v. Hadley, 260 Mo. 
339, 169 SW 275. 


Pa.— Pennsylvania _Herticultural 
See. v. Craig, 240 Pa. 137, S&T 


WS 

{a] Wiustrations—(1) Grantor as 
a condition te reénter as for breach 
of the condition of a deed that gran- 
ter was to have the land back again 
if grantee should effer the same for 
sale during his lifetime, or, on gran- 


| tee’s death, by repaying to him the 
— price and the valine of any } 


mprovements which grantee should 


put on the land, the value to he as- 


but that he should not re- 
produce that censequence 
jan alteration of the whole house to 
the foundation woul@ be necessary, 
and the court dh erred in sup- 
| = it te be preduced by the ad- 
ition ef anether story and a new 
reof.” Burkelow v. Maurer, 3 Rawle 
| (Pa) 482, 483, 
~ People’s Pleasure Park Co. v. 
| Rohleder, 109 Wa. 439, 61 SE T94, 63 
SE $81. : 
6S. Central Christian Chureh v. 
; Lannon, 59 Wash. 425, 109 P 1027. 
62. Yazoo, ete, R. Co. v. Lake- 
ae Tract. Ca, 100 Miss. 281, 56 S 
yO. WVanherne v. Dorrance, 2 Dall. 
CO. S.) 304, 1 L. e@ 391; Wellsville 
| OR Ca, v. Miner, 44 ORL 493, 145 P 
| 344. See also Tennessee, ete. R. Co. 
v. East Alabama R. Ce. T3 Ala, 426; 
| Sheppard vw. Thomas, 26 Ark 617; 


332; Rollins v. Riley, 44 N. Hy 9; 
| Poirier v. Brulé. 2@ Can. S C 97. 
But see Wilsen v. Galt, 18 Th 431 
(helding that substantial perform- 


A|arnee, bora fide according te the in- 


tention of the parties, having in view 
|the surrounding circumstances, 
sufficient), 

. Pearse v. Owens, 3 N. C. 234. 
| See also Wolverton v. Haupt, 3 Walk. 


(Pad 46 

: Ta. Jackson VW. sonping, 1 Wena, 
| GN, YQ $88.19 AmD $25, 
| — Nye-Schneider-Fowler Grain 
We 


opking, 99 Nebr. 244, 155 NW 
S$ Nebr 52 


1097, 98 13 NW 59t: 


. 2, { 
cation and the road as so located was | certained as designated in the deed, | a v. Lyon, 40 W. Va. 8% 20 


operated within the time specified | 


raust ascertain and tender the amount 


(SE St 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 393-399] 


certain date where it appears that there is to be no 
reversion after such date.“ Generally the time for 
performance of a condition precedent cannot be en- 
larged by parol so that an action can be maintained 
on the deed.*> So where a condition of payment is 
precedent to the vesting of the estate, and time is 
made an essential part of the contract, no estate 
can vest or pass until there is a performance on the 
day named.7® 

[§ 394] (2) Performance Begun. Ordinarily if 
the act to be done within the condition has been 
carried on in good faith, it is sufficient, even though 
the thing to be done has not been fully completed 
within the time specified.77 So performance com- 
menced in good faith in furtherance of the act con- 
templated brings the principal thing to be done 
within the time limited.78 

[§ 395] (8) Acts Based on Other Acts. If the 
conditional act is to be done within-a certain time 
after the doing of a certain act by the grantor, such 
time does not commence to run until the grantor 
has done the act specified,” 


DEEDS 
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Request. The owner in fee, who has granted a por- 
tion of certain lands with certain rights and privi-- 
leges in and to the remaining adjacent lands of the 
grantor, if the grantee upon the grantor’s request 
performs certain acts within a specified time, may 
without making such request grant the remaining 
lands to another.®° 

[§ 397] (5) Where Time Is Not Specified. If 
a deed is silent as to the time of performance, the 
law will imply that performance must be within a 
reasonable time.®! f 

[§ 398] (6) Unreasonable Delay. Where the 
performance is expressly to be within a reasonable 
time, the lapse of time may be such, coupled with 
the character of the act to be performed, that the 
court will take judicial notice that it is unreason- 
able, unless some sufficient explanation is given.®* 
Again the period of nonperformance may of itself 
be of so long duration as to constitute a breach.’ 

[§ 399] (7) Where Obligation Is Continuous. 
If the obligation of the grantees is continuous and 
they fail to perform, or having commenced perform- 


[§ 396] 


{a] If a grant is upon condition 
of its acceptance within a time and 
upon the terms stated therein, it re- 
verts to the grantor upon refusal to 
accept; and if there is an express 
relinquishment in writing, although 
a writing is unnecessary, the date 
thereof may be of the time when 
the election is made, and it is im- 
material whether it is dated at the 
time of its execution or not. Odell 
v. Cannon, 79 Ga. 515, 4 SE 558. 

{b] The grantor has no interest 
until the time specified has expired 
where the condition provides for 
church and school uses and that, on 
cessation for seven years, the land 
shall revert. State v. School Dist. 
No. 1, 79 Mo. A. 103. 

74 Los Angeles Univ. v. Swarth, 
107 Fed. 798, 46 CCA 647, 54 LRA 


262. 

[a] There will be no forfeiture if 
the parties did not so intend, even 
though the time has lapsed. Gage 
v. Boscawen School-Dist. No. 7, 64 
N..H. 232, 9 A 387. 
rin Porter v. Stewart, 2 Aik. (Vt.) 


76, Borst v. Simpson, 90 Ala. 373, 
S 814 


is ; 

[a] If there is a failure to fulfill 
the agreement at the time agreed 
upon for performance, the grantor’s 
title remains as if the deed had never 
been executed. Brannan v. Mesick, 
10 Cal. 95. 

{b] By the civil law a mere non- 
performance within a stipulated time 
does not ipso facto annul a contract, 
unless time is of the very essence 
of the contract. Holliday v. West, 6 
Cal. 519. 

77. Ellis v. Elkhart Car Works 
Co., 97 Ind. 247. 

{a] If the condition requires a 
permanent location of a_ building 
upon the land within a specified time, 
such condition is fulfilled if the per- 
manent location is made with the in- 
tention that it should so remain, even 
though such buildings as are erected 
are destroyed by fire and thereafter 
erected on other land. Mead v. Bal- 
— 7 Wall. (U. S.) 290, 19 L. ed. 

78. Chute v. Washburn, 44 Minn. 
312, 46 NW 555. 

fa] Thus, where land was do- 
nated to be used in connection with 
adjoining land for railroad terminal 
purposes, for shops, yards, and tracks, 
and the value, size, and capacity 
thereof, and to what extent the 
ground should be finally occu- 
pied, or the period of time with- 
in which the proposed terminal 
facilities should be fully com- 
pleted were not specified, and there 
was no requirement that the road it- 


i 


(4) Acts to Be Done upon Grantor’s 


ance discontinue 


self should be wholly or even par- 
tially constructed within thre years 
from date, there was a compliance 
with a condition, for reconveyance 
for nonuse within three years for the 
purposes specified, where the gran- 
tee had in fact and in gooa faith en- 
tered upon the land for such use and 
occupation as naturally preceded the 
use in contemplation, even though the 
shops, etc., and other terminal facil- 
ities were built after the three years. 
Chute v. Washburn, 44 Minn, 312, 46 
NW 55. 

[b] Work commenced anywhere 
on the line of a consolidated rail- 
road within the time specified is suf- 
ficient to prevent a reversion, where 
the words of the deed necessarily re- 
fer to such line. Lester v. Georgia, 
etc., R. Co., 90 Ga. 802, 17 SE 113. 

79. Waldron v. Toledo, etc, R. 
Co., 55 Mich. 420, 21 NW 870. See 
also Warner v. Columbus, etc., R. Co., 
Oh. St. 70 (holding that, where the 
language used and the circumstances 
under which the grant was made 
show that it was intended that the 
rights granted were to be exercised 
at a specific time, based upon the 
final doing of a certain act, such 
rights cannot thereafter be exer- 
cised). 

[a] Where the condition is for a 
continuous use for a certain period 
of time after the doing of a specified 
act, the time limit commences when 
the specified act is done. Pepin Co. 
v. Prindle, 61 Wis. 301, 21 NW 254. 

! 80. Furman v. New York, 10 N. Y. 


67. 

{a] Tlustration.—If the owner in 
fee of lands under water grants a 
specific portion thereof, with the 
right to wharfage in the grantee if 
the latter within a certain time, upon 
the request of the grantor, builds 
wharves, such grantor is not divested 
of title to such portion of the fee 
as was not conveyed to the first gran- 
tee, even though it has never re- 
quested the grantee to build such 
wharves, and may convey the same. 
Furman v. New York, 10 N. Y. 567. 

81. U. S.—Union Stockyards Co. v. 
Nashville Packing Co., 140 Fed. 701, 
72 CCA 195, See also Adams v. Ore 
Knob Copper Co., 7 Fed. 634, 4 
Hughes 589 (holding that in case 
the grantors derive no benefit in con- 
sideration of the grant, but only 
upon performance of the condition, it 
is the duty of the grantees to per- 
form a condition subsequent in a rea- 
sonable time). 

Mass.—Carter v. Carter, 14 Pick. 
424. See Woods v. Rice, 4 Metce. 481; 
Ross v. Tremain, 2 Metc. 495. 

Nev.—Soderberg v. Crockett, 17 
Nev. 409, 30 P 826. 


and fail to resume in a reasonable 


N. H.—Emery v. Dana, 76 N. H. 483, 
84 A 976. 

N. Y.—Norton v. Valentine, 151 
App. Div. 392, 185 NYS 1084; Union 
College v. New York, 65 App. Div. 
553, 78 NYS 51 [173 N. Y. 38, 65 NE 
853, 93 AmSR 569]. 


Or.—Lawrey v. Hanna, 59 Or. 60, 
11b/P 9765. 
Tex.—Citizens’ Water Co. v. Mc- 


Ginley, (Civ. A.) 175 SW 457. 

But see Brown vy. State, 5 Colo. 496 
(holding that, if a deed is silent as 
to the time of performance of an act 
as a condition subsequent, the court 
will not imply a condition as to rea- 
sonable time, and make to that extent 
a contract for the parties, but will 
hold that the grantor was willing to 
leave such time of commencement or 
completion of performance to the 
grantee). a 

{a] Where a prompt performance 
of a condition is necessary to give 
the grantor the whole benefit de- 
signed to be secured to him, or where 
immediate enjoyment constitutes the 
motive for the contract, the grantee 
shall not have his lifetime for a per- 
formance, but only a reasonable time. 
ea ae v. Elliott, 5 Serg. & R. (Pa.) 
875. 

{b] If a deed is conditioned to re- 
move a mortgage and no time is 
fixed by the parties, the condition 
must be performed in a reasonable 
time. Ross v. Tremain, 2 Metce. 
(Mass.) 495. See Emery v. Dana, 76 
N. H. 483, 84 A 976 (holding that if, 
in the absence of a limitation as to 
the time within which a covenant to 
pay one half of the mortgage should 
be performed before title should pass, 
it should be inferred a reasonable 
time was intended, such time would 
be one within which it would be 
equitable for him to do so). 

[ec] A neglect for twenty-five 
years is a breach in the absence of 
any reason for such inaction. Union 
College v. New York, 65 App. Div. 
553, 73 NYS 51 [aff 173 N. Y. 38, 65 
NE 853, 93 AmSR 569]. 

82. Upington v. Corrigan, 69 Hun 
320, 23 NYS 451. 

[a] The rule has been applied 
where the period of nonperformance 
was twenty-nine years, and the con- 
dition was to erect a church build- 
ing “within a reasonable time.” Up- 
ington v. Corrigan, 69 Hun 320, 23 
NYS 451. 

83. Hooper v. Cummings, 45 Me. 

{a] Fifty years.— There is a 
breach upon failure for fifty years to 
perform a condition to “fence the 
Jand and keep it in repair.” Hooper 
v. Cummings, 45 Me. 359. 

{b] Nonuser for forty years will 


370 [180.51] 


time, the estate will be forfeited by the breach or 
nonperformance of the condition subsequent.** 

[§ 400] f. Maintenance or Annuity *°—(1) 
Generally. In determining whether a stipulation for 
support has been broken, the court will consider all 
the circumstances of the ease, and the condition and 
situation of the parties;8° or the jury may determine 
whether or not there has been a substantial compli- 
ance with the condition.8? A substantial compliance 
is ordinarily sufficient to prevent a forfeiture of a 
condition for support,®® although the courts have in 
some instances held the grantee to strict perform- 
anee.6® There is a breach of a condition for main- 
tenance and support where there is an entire fail- 
ure,®® or refusal to perform by the grantee,®t or by 
his heirs;°2 where there is nonperformance by the 
grantee;°* where there is an abandonment of the 
contract by both parties;°4 or where there is an 
abandonment of the property by the grantee.®° But 
the conveyance will not be set aside where the 
grantor leaves the premises without fault on the 
grantee’s part and the latter is ready to perform.%* 
Nor will there be a breach where the grantor refuses 
to live any longer with the grantee and fails to 
request the latter to furnish maintenance, or at least 
to give notice of need thereof..7 The obligation to 
support is suspended during the time that the 
grantor is confined in an insane asylum.®5 Again a 


not affect the grantee’s rights in land| Me. 293. 


conveyed to a railroad company, with 


a provision that the grantor should} quiet, comfortable, 
have the right to use any portion | home. 
of the land not required by the gran-| 597. (5) There 


DEEDS le 


(4) The grantee did not 
and could not give the grantor a 


Humphrey vy. West, 40 Mich. 
is mistreatment of 


[§§ 399-402 


condition for the payment of an annuity is not 
broken so long as the annuity is not in arrears.°® 
A condition requiring the grantees to provide for 
the living expenses of the grantors is not broken 
where such expenses are provided for, although one 
of the grantees has failed to contribute thereto.* 
Further without an express stipulation in the con- 
veyance, or evidence amounting to such stipulation, 
it will not be held that the person to be supported 
shall be maintained in absolute idleness, but rather 
that such person shall, if able, and with due regard 
to his condition, position and customary habits, at 
the time of the conveyance and the value of the 
property so conveyed, continue to assist in caring 
for himself.” 

[§ 401] (2) Personal Performance by Grantee. 
In the absence of a contrary stipulation, a person 
other than the grantee may perform a condition to 
furnish support to the grantor;° and the agreement 
is assignable,* although there is a presumption that 
personal performance of the obligation is required 
of the grantee, where an aged parent conveys his 
property to a:child on condition of support or eare 
for life.° But even in such a ease it has been held 
that the child may discharge his obligation through 
the agency of a brother or sister instead of in per- 
son.® 

(3) 


[§ 402] Survivor of One of Two Grantors. 


972; Scott v. Scott, 89 Wis. 93; 61 NW 
286. Compare Davenport v. Crisp, 4 
KyL 717 (holding that, although the 


consideration of a deed from a grand- 
father to his granddaughters may 


and respectable 


tee for railroad purposes, the grantor 
to yield possession when the land 
might be needed by the company. 
King v. Norfolk, etc., R. Co., 90 Va. 
210, 17 SE 868. 

84 Adams v. Ore Knob Copper 
Co., 7 Fed. 634, 4 Hughes 589. 

85. Contracts for support gener- 
ally see Contracts § 160. 

86. Keltner v. Keltner, 6 B. Mon. 
(Ky.) 40; Johnson v. Paulson, 103 
Minn. 158, 114 NW 739; Murphy v. 
Sse ae 176 App. Div. 276, 162 NYS 


87. Spaulding v. Hallenbeck, 39 
Barb, 79 [aff 35 N. Y. 204]. 


88. Cross v. Coleman, 6 Dana 
(Ky.) 446; Spaulding v. Hallenbeck, 
39 Barb. 79 [aff 35 N. Y. 204]. 


[a] 


To be entitled to a nullifying 
effect 


(1) the failure should have 
been essential and habitual, or in 
some material respect inconsistent 
with the reasonable expectation and 
comfort of the grantor in view of 
his situation. A mere casual omis- 
sion not very important or injurious 
should not be necessarily deemed a 
forfeiture. But a refusal by the 
grantee at any time to furnish board 
“at all” or “any longer’ or any cir- 
cumstance which would necessarily 
prevent the grantor from living com- 
fortably in the condition contem- 
plated might operate as a forfeiture. 
Cross vy. Coleman, 6 Dana (Ky.) 446. 
(2) “It must appear clearly that 
there has been a substantial failure 
to perform the covenant for support 
before the power of the court will 
be exerted to put an end to the estate 
conveyed and return it to the gran- 
tor.” Huntley v. McBrayer, 169 N.C. 
75, 77, 85 SE 2138. 

{[b] The grantee’s acts are a 
breach where: (1) His unkindness 
and ill treatment compel his parents 
to leave and no accitfent, misfortune, 
or unseen event of any kind prevents 
performance. Oard v. Oard, 59 Ill. 
46, (2) He wholly neglected to 
perform, and even abuses and ill- 
treats his parents. Frazier v. Miller, 
16 Ill. 48. (3) There is unfilial and 
undutiful treatment of parents and 
cold neglect. Rowell v. Jewett, 69 


such a character as to render the 
grantor’s life with the grantees in- 
tolerable. Alford v. Alford, 1 Tex. 
Civ. A. 245, 21 SW 283... (6) Where 
the grantee renders the purpose im- 
possible. Glocke v. Glocke, 113 Wis. 
308, 89 NW 118, 57 LRA 458. (7) 
Where an aged parent conveys land 
to children in consideration of care 
and support “the law contemplates 
more than physical comfort. The 
aged parent is entitled to respectful 
and considerate treatment, such as 
would naturally be prompted by the 
filial affection of a child.’ Gardner 
v. Eateries 96 Wash. 324, 327, 165 
P. 85. 

{c] The grantee’s acts are not a 
breach where there is only a tem- 
porary discomfort occasioned the 
grantor and seemingly good reasons 
are assigned at the time for such ac- 
tion. Sturtevant v. Sturtevant, 116 
Ill. 340, 6 NE 428. 

89. Storey-Bracher Lumber Co. v. 
Burnett, 61 Or. 498, 123 P 66. 

90. Whaley v. Whaley, 2 Ky. Op. 
374; Delong v. Delong, 56 Wis. 514, 
14 NW 591. See Cox v. Combs, 51 
Tex.-Civ. A. 346, 111 SW 1069 (hold- 
ing that, where a deed is executed in 
consideration of support to be fur- 
nished to the grantor, the grantee is 
bound to furnish reasonably good 
board and comfortable lodging to the 
grantor during his life, together with 
kindly treatment; and his failure to 
do so would constitute a breach of 
covenant). 

91. Reeder v. Reeder, 89 Ky. 529, 
12 SW 1063, 11 KyL 731 


92. Cree’ v. Sherfy, 138 Ind. 354, 
37 NE 787. 
fa] Where all the grantee’s heirs 


except one did not ‘desire to carry 
out” the agreement, and that one was 
not of sufficient ability to perform, 
the conveyance was canceled. Bishop 
v. Aldrich, 48 Wis. 619, 4 NW 775. 

My 3 Barker v. Cobb, 36 N. H. 


94. Jewell v. Reddington, 57 Iowa 
92, 10 NW 306. 

95. Blum vy. Bush, 86 Mich. 206, 
49 NW_ 142. 
Shumate v. Dotson, 13 KyL 


have been, as claimed by the grantor, 
that the grantees would live with him 
and take care of him until he died, 
if he conveyed the land to them, it 
did not a _ that the grantees vio-~- 
lated the contract, as they went 
home at the instance of the grantor, 
who told them that he would send for 
them when he needed them). 

{a] A breach does not exist where 
there Was no agreement for support 
or maintenance, and no fraud, and 
the only provision was to secure a 
home, which was never denied the 
grantors, and the expectation of such 
care and attention as would follow 
from the sons living in the same 
house with them. Seymour v. Beld- 
ing, 83 Ill. 222. 

97. Lamb v. Clark, 29 Vt. 273. See 
also Woolcott v. Woolcott, 133 Mich. 
643, 95 NW 740 (holding that in a 
suit to set aside certain deeds from 
a father to a son on condition that 
the latter would support the father 
during his natural life, and furnish 
him with necessaries, suitable cloth- 
ing, etc., a quarrel between the father 
and son, which was provoked by the 
father, after which he left the son's 
home at the instigation of his other 
children, was insufficient to work a 
forfeiture of the estate conveyed by 
ane —igeyi a be 

Penas v. Cherveny, 135 Minn. 
aon. ‘161 NW 150, LRA1917E 655. 

99. Denham v. Walker, 93 Ga. 497, 
21 SE 102. 

[a] If the consideration is the 
payment of an annuity, there is no 
forfeiture by a failure to pay. 
Rainey v. Chambers, 56 Tex. 17. But 
see Thrall v. Spear, 63 Vt. 266, 22 A. 
414 


1. O'Neil v. Caples, 257 Ill. 628, 
101 NE 50. 

2. Baugh v. Baugh, 157 Ky. 236, 
162 SW 1118. 

3. Joslyn v. Parlin, 54 Vt. 670. 

4. Hurley v. McCallister, 19 S. D 
381, 103 NW 644. 

5. Thomas v. Thomas, 24 Or. 251, 
33 P 565; Glocke v. Glocke, 113 Wis. 
pass 89 NW 118, 57 LRA 458. 

6. Baugh v. Baugh, 157 Ky. 236, 
162 SW 1118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 402-407] 


Where such is the intent, the grantees will be obli- 
gated to support the survivor after the death of 


the other grantor.* 
[§ 403] 


the condition.§ 


[§ 404] 


pense.® 


[§ 405] g. Use or Improvement of Property— 
(1) Generally. If land is merely granted for a par- 
ticular use, without words of forfeiture or reéntry 


7. Wilkes v. Groover, 138 Ga. 407, 
75 SE 353; Stehle v. Stehle, 39 App, 
Div. 440, 57 NYS 201. 

8 Rowell v. Jewett, 69 Me. 293; 
Jackson v. Topping, 1 Wend. (N. Y.) 
388, 19 AmD 515. But see Keltner v. 
Keltner, 6 B. Mon. (Ky.) 40 (hold- 
ing that a partial failure to perform 
need not necessarily operate to re- 
Scind the contract, but may lead to 
the enforcement of the executory 
part of it, if it can be done so as to 
substantially attain the objects of 
the contract). 

9. Hubbard v. Hubbard, 12 Allen 
(Mass.) 586; Marsae v. De Ford, 184 
Mich. 389, 151 NW 582; Soper v. Cis- 
co, 85 N. J. Eq. 165, 95 A 1016, 1021, 
AnnCas1918B 452 [cit Cyc]. See also 
Mansfield y. Mansfield, 92 Mich. 112, 
52 NW 290; Millette v. Sabourin, 12 
Ont. 248 (where the court was equal- 
ly divided uvon this point). But see 
Dwelley v. Dwelley, 143 Mass. 509, 
10 NE 468 (where under the circum- 
stances the grantor was held not jus- 
tified in leaving the home of the 
grantee). 

10. Taylor v. Campbell, 50 Ind. A, 
515, 98 NE 657; Murphy v. Metz, 85 
SW 1097, 27 KyL 617 (holding that 
where a conveyance was made for a 
valuable consideration and for a pre- 
sumptively commensurable considera- 
tion without any reserved reversion, 
the property did not revert); Watter- 
son v. Ury, 5 Oh. Cir. Ct. 347, 3 Oh. 
Cir. Dec. 171. See supra § 370. 

1l. Sherman v. Jefferson, 274 Ill. 
294, 113 NE 624; Richardson v. Chat- 
field, 36 Okl. 700, 129 P 728; Hen- 
derson v. Hunter, 59 Pa. 335; Aumil- 
ler v. Dash, 51 Wash. 520, 99 P 583. 

[a] If there is a continuous use 
for railroad purposes within the in- 
tent of the grant, the deed will not 
be set aside for nonperformance. 
Noyes v. St. Louis, etc., R. Co., (Tll.) 
21 NE 487. 

12. Ga.—Savannah, ete., R.. Co. v. 
Atkinson, 94 Ga. 780, 21 SE 1010. 

Ind.—Indianapolis, ete. R. Co. v. 
Hood, 66 Ind. 580. 

Iowa.—Twiford v. Alamakee Coun- 
ty, 4 Greene 60. 

Mass.—Fay v. Locke, 201 Mass. 387, 
87 NE 753, 131 AmSR 402. 

Mich.—Estes v. Muskegon County 
Agricultural, ete., Assoc., 181 Mich. 
71, 147 NW 553. 

Mo.—Roanoke Inv. Co. v. Kansas 
= ete., R. Co., 108 Mo. 50, 17 SW 


N. J.—Oxford Bd. Trade v. Oxford 
aoe etc., Co., 81 N. J. L. 694, 80 A 

N. Y.—Howell v. Long Island R. 
Co., 37 Hun 381. 

Pa.—Guss v. West Chester R. Co., 
1 Chest. Co. 363. 

Tex.—Stewart v. Blain, (Civ. A.) 
159 SW 928; McBride v. Farmers’, 
ete.. Gin Co., (Civ. A.) 152 SW 1135. 

Wis.—Pepin County v. Prindle, 61 
Wis. 301, 21 NW 255. 

{a] Yllustrations.—(1) Upon re- 
moval of a depot in violation of a 
condition for “the permanent loca- 
tion” thereof, the land reverts to the 


YY. 


(4) Breach as to Part of Conditions. 
There is a breach where there is a failure by the 
grantee to comply with one of the essential parts of 


(5) Place of Furnishing Support. If 
there is no express direction where or how the sup- 
port should be furnished, the person entitled to re- 
ceive it is held to have a right to require it to be 
furnished at any place he may select, if it ean be 
supplied there without needless or unreasonable ex- 
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[§ 406] (2) 


[§ 407] (3) 


grantor. Indianapolis, ete., R. Co. v. 
Hood, 66 Ind. 580. (2) But removal 
of a courthouse to another site is not 
sufficient evidence of an intention 
to abandon the land or devote it to 
other than town and county purposes 
as conditioned to warrant a recovery 
for condition broken. Miller v. Tu- 
nica County, 67 Miss. 651, 7 S 429; 
Poitevent v. Hancock County, 58 Miss. 
810. But see Daniel v. Jacoway, 
Freem. (Miss.) 59. (3) If, however, 
the removal of a county seat is by 
vote of the people of the county, the 
land should be reconveyed by the 
county. Twiford v. Alamakee County, 
4 Greene (Iowa) 60; Pepin County v. 
Prindle, 61 Wis. 301, 21 NW 264. 
(4) Again, removal of church prop- 
erty to adjacent land, where the 
premises were still to be used for 
similar purposes, is not a _ breach. 
Carter v. Branson, 79 Ind. 14. But 
see Austin v. Cambridgeport Parish, 
21 Pick. (Mass.) 215. (5) A nonuser 
of land for gin and mill purposes for 
two gin seasons, a period of about 
twelve months, without reasonable 
excuse, terminated the estate held in 
the land by a gin company under a 
deed providing that the land should 
be held so long as used for gin and 
mill purposes. McBride v. Farmers’, 
ete., Gin Co., (Tex. Civ. A.) 152 SW 
1135. (6) Where land was conveyed 
to a county for colored school pur- 
poses, subject to a provision for re- 
version in case the schoolhouse was 
removed, and the county subsequent- 
ly abandoned the land for school pur- 
poses and sold it to another, such 
acts amounted to a removal of the 
schoolhouse within the terms of the 
limitation, although the building in 
fact remained on the land. Stewart 
v. Blain, (Tex. Civ. A.) 159 SW 928. 
(7) Where property was conveyed to 
school directors and their successors 
for a site for a schoolhouse and 
church, with a reservation that it 
should revert in case its use for such 
purpose was abandoned, proof that 
the building constructed thereon had 
been neglected to such an extent that 
it was in a very dilapidated condi- 
tion, and that shortly prior to the 
filing of the bill school was not 
taught in the building, because of the 
erection of a more commodious build- 
ing in another place, its use being 
continued, however, for church pur- 
poses, was insufficient to show an 
abandonment. Humphreys County 
Bd. of Education v. Baker, 124 Tenn. 
39, 134 SW 863. 

[b] The grantee’s consent to oc- 
cupancy for another purpose is neces- 
sary to constitute an abandonment 
of land used for several years for 
school purposes as conditioned. Bar- 
ber vy. School Trustees, 51 Til. 396. 
See also Rowe v. Minneapolis, 49 
Minn. 148, 51 NW 907. 

13. Estes v. Muskegon County 
Agricultural, etc., Assoc., 181 Mich. 
71, 75, 147 NW 553; Buck v. Macon, 
85 Miss. 580, 582, 37 S 460 [cit Cyc]; 
Pickle v. McKissick, 21 Pa. 232. Com- 
pare King v, Norfolk, ete. R. Co., 90 


Nonuser, and Misuser. 
estate of the grantee continues for so long as he con- 
tinues to use the property for the purpose specified, 
and the condition is violated when. he ceases such 
use,'t or abandons the purpose contemplated.!2 But 
cessation of use is impliedly at least distinguished 
from mere nonuser, 
a forfeiture. Misuser may, however, so operate.'* 


[18 C.J.] 371 


upon discontinuance, such discontinuance will not 
operate as a defeasance.?° 


Cessation or Abandonment of Use, 
It is a general rule that the 


The latter does not constitute 


Different or Inconsistent Use. 


There is a breach when the premises are used for 
another and entirely different purpose than that 
specified or manifestly intended,!* especially where 
such use is continuous for a long time, as distin- 
guished from a mere temporary or occasional use. 


Va. 210, 17 SE 868. 

“It is undoubtedly true, as is con- 
tended by defendant, that mere lapse 
of time, mere failure to use the prem- 
ises, is not, in most cases, conclusive 
evidence of abandonment or of an in- 
tention to abandon. But mere lapse 
of time, mere failure to use, may be 
of more significance in one case than 


in another.” Estes v. Muskegon 
County Agricultural, etce., Assoc., 
supra. 

14. Cal.—Reclamation Dist. No. 


551 v. Van Loben Sels, 145 Cal. 181, 
78 P 638. 
GeingT dee v. Benedict, 5 Conn. 


10. 
N. H.—Phillips Exeter Academy v. 
Tate New Parish, 68 N. H. 10, 36 A 


~N. J.—Cornish v. Weissman, 55 
N. J. Eq. 610, 35 A 408 
N. Y.—wNorton vy. Valentine, 151 


App. Div. 392, 135 NYS 1084; South- 
wick v. New York Christian Mis- 
sionary Soc., 151 App. Div. 116, 1385 
red 392 [aff 211 N. Y. 515, 105 NE 

Ss. era ee Wood, 74 S. C. 323, 
54 SE 5 

[a] ei aestatto neti Where the 
pews were all removed from a-chureh 
and the property leased to a school 
district and used for school purposes 
entirely, there was a breach of a 
condition subsequent in the deed pro- 
viding for reversion in case the seats 
should not be free. Southwick v. 
New York Christian Missionary 
Soc., 151 ‘App. Div. 116, 1385 NYS 
392 [aff 211 N. Y. 515, 105 NE 204). 
(2) A meetinghouse conveyed to a 
religious body on condition that the 
grantor, an academy, might use it for 
“public exhibitions and other pur- 
poses” cannot be used by the grantor 
for daily morning prayers. Phillips 
Exeter Academy v. Exeter New Par- 
ish, 68 N. H. 10, 86 A 548. (3) The 
grant of a water privilege necessary 
for a fulling mill is intended to pre- 
scribe the use of the water privilege 
as well as the quantity of water, and 
the use of the water for an oil mill 
subsequently erected upon the site 
of the fulling mill is unauthorized. 
Strong v. Benedict, 5 Conn. 210. (4) 
A deed to a reclamation district 
created to reclaim land in the district 
and construct and maintain works for 
the reclamation of such land, which 
provided that the district is to hold 
the premises for reclamation only, 
and that, if the land shall cease to be 
so used, it shall revert to the gran- 
tor, gave the grantee no right to use 
the land for different purposes than 
that of reclamation, and on its use 
for such purposes it would revert to 
the grantor. Reclamation Dist. No. 
551 v. Van Loben Sels, 145 Cal. 181, 
78.P 638. 

Pickle v. McKissick, 21 Pa. 

232 


[a] Occasional occupation for oth- 
er purposes (1) does not work a for- 
feiture. Los Angeles Univ. W. 
Swarth, 107 Fed. 798, 46 CCA 647, 54 
LRA 262; Chapin v, Winchester 


872 [18 C.J] 


There must, however, be an essential diversion, con- 
trary to the terms of the grant and the intention of 
to work a forfeiture." 
is not inconsistent with the purpose expressed or 
clearly intended does not constitute a breach. 

Intentional Neglect or Willful Dis- 
Vhen maintenance or use is part of the 
condition, there must be such neglect to maintain as 
to indicate an intention not to comply, in order to 
It must be shown 
that the spirit and purpose of the condition have 
been willfully disregarded by the grantee to estab- 
lish sueh breach as will authorize a reentry 


the ‘grantor, 


in 408) (4) 


regard, 


constitute a breach of condition, 


grantor.!s 


[¥ 409] (8) 


[§ 410] (6) 
sequent Discontinuance, 


Scheol Dist, No, 2, 85 N. Hy 445. (2) 
Se permitting the erection of a tem- 
porary structure fer posting bills 
does not censtitute a breach of con- 
dition fer use for courtheuse pur 
poses, Henry vw BMtowah County, 77 
Ala, B88, (8) And a town may build 
for future Vises and temporarily let 
uneceupied rooms or parts of the 
bullding fer other than municipal 
purposes without being held to have 
breken a condition that the land shall 
not be used for any purpose other 
than as a place for a town house, 


Wrench v. Quincy, 8 Allen (Mass.) 
““1e. Ga—Hilten v, Central of 
Georgia R. Co, 146 Ga. 812, 92 SH 
sade Br ‘roadway v. State, $ Blackf. 
nN —C shapin v. Winchester School 


Dist, No, 2, 
_PaeBur kelow v, 


8 


$6 N, BL 446. 

Maurer, 3 Rawle 
Onte—Goauyeau vw Great Western 
R. Ca, $ Ont. A. 412, 

See Stevens y, Galveston, ete, R, 
Co, (Tex, Civ, AD 169 SW 644 (hold- 
ing that a condition subsequent pros 
viding for forfeiture in case the land 
should cease wholly te be used for 
railread purpeses is not violated by 
the leasing of a part of the prem- 
ises (© be ecoupled by a rock crush- 


er), 

ta] A condition that only a sain. 
gle tenement house or store be 
erected is broken by the erection of a 
building containing several tene- 
ments, designed for the use of sep- 
erate: families. Gillis wv Bailey, 17 
N wea Se 

MK Howe v, Lowell, 171 Mass, 675, 
Si NE 586; Southard vw New Jersey 
Cent. R, Ca, 26 N. J... 18; Rose v. 
Hawley, l4t N, Yo 866, 86 NE 385 
Latt 23 NYS Seay Geauyeau vo Great 
Western R. Ca, 8 Ont A, 412. See 
Green River Chemical Co. Vv. Reook- 
port, 142 Ky, 609, 184 SW 1164 (hold- 
ne that a deed to a company or- 
ganized to manufacture chemicals, 
providing for sale of the land on ces- 
sation ef use for “manufacturing 
business,” did not require any par- 
ticular Kind ef manufacturing busi- 
ness, 3 be continued), 

ta A “monument” ia not a 
phan within the meaning of a 
deed by the state te a city, convey- 
ing a square, and providing that no 
part of i shall be made use of “for 
erecting any sort of atbuilding there- 


on,’ - neinnati's See's App, 164 Pa, 
G21, 26.A 647, 20 LRA 828, 
ib) Church purposes.—(1) Al- 


though a lot remains uninelosed, but 
is used by persons attending ser- 
vices to hitch their horses on, such 
use is a church purpese within the 
intent of the deed, Batley iw Wells, 


Suspension of Use. Where the use 
is merely defined, a suspension of the use for a time 
does not ipse facto work a forfeiture.’ 

Performance for a Time and Sub- 
If the purposes for which 
the conditional grant was made are fulfilled by per- 


DEEDS 


A use which 


consideration.?? 


[§ 411] (7) 


by the 


82 Iowa 131, 47 NW 988, (2) But a 
union of one religious society with 
another, contrary to the manifest 
intent of conditional use, violates 
the condition, Guild v. Richards, 16 
Gray (Mass.) 309, 

{c]| A deed for the purposes of a 
courthouse and jail, etc., (1) is not 
invalidated. by the erection of a 
stable and a dwelling house for the 
jailer. (Jackson v,. Pike, 9 Cow. 
CN, Y.) 69), (2) nor by the erection 
ef other buildings on the land and 
renting them to individuals, where 
the other conditions as to a court- 
house, jail, and judicial proceedings 
are observed (Bolling v, Petersburg, 
8 Leigh (85 Va.) 224). 

[a] Comaduct of school—(1) A 
condition that a school shall be con- 
tinued as an institution for the cul- 
tivation of sound literature and solid 
science is satisfled by a curriculum 
including classic and modern litera- 
ture, geography, physiology, history, 
agriculture, arithmetic, bookkeeping, 
algebra, and geometry. Lowrey v. 
Hawaii, 19 Hawaii 128. (2) A con- 
dition attached to the transfer of a 
school that the grantee shall not 
teach or allow to be taught any re- 
ligious tenet or doctrine contrary to 
those theretofore inculcated by the 
grantor and summarized in the cor- 
respondence, is not, as interpreted 
by surrounding circumstances and 
subsequent practice, broken by a 
course of study including morning 
and evening prayer, compulsory at- 
tendance at Sunday school with 
preparacion of the International Sun- 
ay school lessons, and compulsory 
attendance at christian endeavor ex- 
ereises. Lowrey v. Hawaii, supra. 

18. Bonniwell v. Madison, 107 
Towa §5, 77 NW 580; Crane v. Hyde 
Park, 185 Mass, 147; Birmingham 
Public School Dist. v. Sharpless, 27 
Pa. Super. 680. See Fowler v, Coates, 
201 N. Y, 257, 94 NE 997 [rev 128 
App, Div. 881, 112 NYS 849] (where 
it was intimated that there was no 
breach of a condition in a deed re- 
quiring the land to be used for manu- 
facturing purposes for ‘at least ten 
years, where the grantee complied 
with the condition until the plant 
was destroyed, and where his unin- 
sured loss forced his bankruptcy and 
prevented further compliance), 

[a] MDlustrations.—(1) Where the 
grantee always intended to use the 
land again for school purposes and 
has not used it for anything else, a 
mere failure to keep a school does 
not work a forfeiture, the deed not 
plainly so declaring. Crane v. Hyde 
Park, 185 Mass. 147. (2) Where fail- 
ure ta comply is not willful, the 
grantee’s title is not defeated under 
a condition to erect a building, and 
an express provision that substantial 


{§§ 407-411 


formance for some period of time, a discontinuance 
thereafter is not necessarily a breach.?° 
stantial compliance extending over a long period of 
time is sufficient.*? 
sideration of its use for a particular purpose and it 
may fairly be presumed that the grantor has re- 
ceived substantial benefits from the conveyance in 
accordance with the purpose thereof, his property 
having been enhanced in value by the conveyance, 
there is such a substantial compliance that a dis- 
continuance of the use many years thereafter will 
not constitute a forfeiture based on a failure of 


A’ sub- 


So if property is deeded in con- 


Divisible Conditions. There may 


be a forfeiture under one clause of a condition and 
the rights still be preserved as to the grantee, where 
he has fulfilled the requirements of another clause of 
such eondition.?* 
contains a condition subsequent that, when the land 
shall cease to be used for a given purpose, it shall 


Where a grant of a tract of land 


compliance should be deemed essen- 
tial. Baker v, Oneonta W. C. T. U., 
57 App. Div. 290, 67 NYS 949. (3) 
An honest mistake of a few inches in 
a boundary line appropriated to 
building purposes is insufficient to 
work a_ forfeiture of condition 
against use for building purposes. 
Rose v. Hawley, 141 N. Y. 366, 36 NE 
$88 fat 23 NYS 3873]. 
Ky.—Evans v. Cropp, 141 Ky. 
st ‘133 SW 221, 
N. Y.—Buttery v. Rome, R. 
R. I.—East Greenwich v. Gimmons, 


etc, 
Co., 14 NYSt_ 181. 
34 R. I. 526, 84 A 1008 (holding the 


abandonment of the school - not 
shown). 

S. C.—White vy. Britton, 75 S. C. 
428, 56 SE 232. 


Tex.—Daggett v. Ft. Worth, (Civ. 
A.) 177 SW) 22 

[a] Tivetration.< Where property 
is conveyed in trust for the use of a 
preacher of a certain chureh, an offer 
of one of several trustees alone to 
sell, or occupation for one year by a 
preacher not then the pastor of 
such church, the church having been 
attached by church authorities to an- 
other circuit having a parsonage, but 
which may at any time be restored 
to the former connection, the occu- 
pation being only temporary, and not 
intended as an abandonment of the 
property as a parsonage, will not 
work a forfeiture. White v. Brit- 
ton, 75 S.C. 428, 56 SE 232. 

20. Maddox vy. Adair, (Tex. Civ. 
A.) 66 SW 811. 

21. Higbee v. Rodeman, 129 Ind. 
244, 28 NE 442. 

22. Sumner v. Darnell, 128 Ind. 
88, 27 NE 162, 13 LRA 173. See also 
Yancey v. Savannah, ete., R. Co., 101 
Ala. 234, 18 S 311. 

[a] If condition is made for the 
specific purpose of benefiting the 
grantor’s property, no forfeiture, re- 
sulting after the benefit accrues, can 
be claimed. Maddox y, Adair, (Tex. 
Civ. A.) 66 SW 811. And see Dag- 
gett v. Ft. Worth, (Tex. Civ. A.) 177 
SW 222 (discussing the point). 

[b] There is a performance and 
not a forfeiture (1) where buildings 
are erected and the land used for the 
purpose “of depot grounds” for thir- 
ty-three years, although a new loca- 
tion is then selected and the land no 
longer used for the purpose specified. 
Jeffersonville, ete, R. Co. v. Bar- 
bour, 89 Ind. 875. (2) Nor is there a 
breach or forfeiture where there is a 
donation of a lot in a platted town 
“for the purpose of erecting a tan- 
yard on it” and after its use for that 
purpose for twenty-four years it is 
appropriated to another purpose. 
Hunt v. Beeson, 18 Ind. 380. 
mote yh Halifax Cong. Soc. v. Stark, 34 


For later canes, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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revert, the grantee, or persons claiming under the 
grantee, after dividing the tract and segregating the 
portion used for the purpose specified, cannot assert 
that the condition was indivisible, and that it was 
not broken by a failure to use a portion of the traet 
for the purposes specified.** 

[§ 412] (8) Breach as to One of Two Parcels 
of Land. <A breach of condition as to one of two 
parcels granted does not work a forfeiture of the 
other, where the condition as to the former has no 
application to the latter parcel, the condition relat- 
ing thereto having been performed.?® 

[§ 413] (9) Placing Grantee in Statu Quo. 
The fact that the grantee cannot be placed in statu 
quo is an important factor in determining the ques- 
tion of forfeiture.76 

[§ 414] (10) Distance as Essential Factor. In 
determining whether or not there is a breach of the 
condition, distance as to location is an essential fae- 
tor,*? especially when expressly so $tipulated.?§ 

[§ 415] (11) Main and Incidental Purpose. If 
one of the provisions is subordinate and incidental 
to the main object of the grant and there is a failure 
by nonperformance as to the main object, the inci- 
dental part also fails.2® But if there is a breach of 
essential parts of the condition constituting a con- 
sideration for the grant the land cannot be retained 
for use for other general purposes specified in such 
condition,®° 

24, Moss v. Chappell, 126 Ga. 196, 
54 SE 968, 11 LRANS 398. 

25. Horner v. Chicago, ete., R. Co., 


38 Wis. 165. 
26. Seaboard Air Line R. Co. v. 


33. 
638; 
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Chapin v. Winchester School Dist. 
No. 2, 35 N. H. 445. 
Reclamation Dist. No. 551 v.}in 
Van Loben Sels, 145 Cal. 181, 78 P 


St. Peter’s Church v. Bragaw, 


[18 C.J.] 3738 

[§ 416] (12) Application of Proceeds of Sale 
or of Profits to Use. If the intention of the ex- 
pressed condition is that the land itself be used for 
a specific purpose, it precludes the sale of the land 
and the application of the proceeds to the same pur- 
pose.*! Profits of the land may be indirectly ap- 
plied to a purpose in furtherance of the use intended, 
although not strictly within the letter of the econdi- 
tion or use.®? 

[§ 417] (18) Sale or Conveyance as a Breach. 
The intent of the parties, evidenced by the terms of 
the grant, may be such as to authorize a sale of the 
lands by the grantee, and the condition in ease of 
sale will not be broken until the new grantee uses 
the premises for a purpose other than that speci- 
fied.“ Nor will a disposition of the land for other 
purposes made with the consent of the cestui que 
trust operate as a forfeiture.6* So a forfeiture is 
not occasioned by the conveyance of land, by a 
minority of the grantee corporation, for another 
use, where the subsequent grantee never took pos- 
session, but reconveyed the premises to such corpora- 
tion, and they were again used for the purpose con- 
templated and specified.*> And a conveyance may 
be made under sanction of a state statute of a part 
of the premises.*° A promise or stipulation by the 
grantee to keep the property as a home for both the 
grantor and the grantee is not violated by the plac- 
ing of an additional encumbrance on the property.*7 
intended is merged in the deed, and 
the title thereunder becomes absolute 
the grantee, there is no breach, 


even though the grantee afterward 
sells a part of the land. Secantlin vy. 


Anniston Mfg. Co., 186 Ala. 264, 65 S 
187, 191 [cit Cyc]; Stringer v. Keo- 
kuk, etc., R. Co., 59 Iowa 277, 13 NW 
308. See also Bonniwell v. Madison, 
107 Iowa 85, 77 NW 530. 

[a] A conveyance to a railroad 
company will not be set aside sim- 
ply because the grantee failed to 
build a fence “before grading is 
done,’’ where such grantee cannot be 
placed in statu quo. Stringer v. Keo- 
‘ne etc., R. Co., 59 Iowa 277, 13 NW 


27. Horner vy. Chicago, etc., R. Co., 
38 Wis. 165. 

[a] Tlustration.—A failure to use 
for depot purposes, evidenced by the 
erection of a depot at a distance of 
eighty rods from the parcel, and 
separated from it by a mill pond, is a 
substantial breach. Horner v. Chi- 
cago, etc., R. Co., 38 Wis.’ 165. 

28. Taylor vy. Cedar Rapids, 
R. Co., 25 Iowa 371. 

29. Com. v. Fisk, 8 Metc. (Mass.) 
238 (where the establishment of pub- 
lic buildings was the main object, 
and the incidental purpose was to 
maintain an open area around the 
buildings). 

30. Owensboro, etc. R. Co. v. 
Griffith, 92 Ky. 137, 17 SW 277, 13 
Kyl 443. 

[a] MTllustration—Where the erec- 
tion of a depot was the consideration 
of a grant, it cannot be removed and 
the grantee retain possession of the 
land for “other railroad purposes” 
specified. Owensboro, etc., R. Co. v. 
Griffith, 92 Ky. 137, 17 SW 277, 13 
KyL 443. 

81. Trustees v. Braner, 71 Ill. 546. 
But see Blane y. Alsbury, 63 Tex. 
489, 51 AmR 666 (where part of the 
land was sold to pay a debt incurred 
in the erection of a church, and it 
was held permissible). 

32. Chapin y. Winchester School 
Dist. No. 2, 35'N. H. 445. 

{a] For example, application of 
the profits of land to making and 
repairing a schoolhouse does not 
work a forfeiture, although not 
strictly an application of the profits 
to teaching the arts of reading, writ- 
ing, and arithmetic as conditioned. 


ete., 


144 N. C. 126, 56 SE 688, 10 LRANS 
633; Taylor v. Binford, 37 Oh. St. 
262. See also Gage v. Boscawen 
Peon Dist. No. 7, 64 N. H. 232, 9 A 
8 


{a] Restriction of use in convey- 
ance.—The conveyance of land by a 
reclamation district, in which the 
right is reserved to use a part of the 
building on the premises for tools, 
does not show that the premises have 
ceased to be used for the purposes of 
reclamation, in violation of a clause 
of the deed restricting the convey- 
ance to one for reclamation purposes 
only. Reclamation Dist. No. 551 v. 
Van Loben Sels, 145 Cal. 181, 78 P 

3 


8. 

[b] Invalid conveyance.— (1) A 
deed by a reclamation district pur- 
porting to convey lands granted to it 
for reclamation purposes only, if void 
because of want of power in the dis- 
trict to make the conveyance, still 
left the title to the property in the 
reclamation district, and did not 
operate to put it in the owner of the 
reversion, which was dependent on 
the cessation of the use of the land 
for reclamation purposes. Reclama- 
tion Dist. No. 551 v. Van Loben Sels, 
145 Cal. 181, 78 P 6388 (2) Under a 
deed to the trustees of a baptist in- 
stitution, conditioned that the prop- 
erty “shall never be subject to nor 
sold for any indebtedness of the in- 
stitution” and “if the Free-Will Bap- 
tists shall fail to keep a good school 
... On said premises, ..': then the 
said premises shall be sold, and 
$1,500 of the proceeds shall be given 
to the Free-Will Baptist Church of 
Wilton; provided that they erect a 
ehurch within three years... . If 
not, to revert to my heirs,” the gran- 
tees take, not mereiy as officers of 
the corporation, but as trustees to 
carry out the will of the donor, and a 
sale of the property on foreclosure 
of a mechanic’s lien against the cor- 
poration, to which they were not 
made parties, is a nullity, and works 
no reversion to the heirs. Butter- 
field v. Wilton Academy, 74 Iowa 515, 
517, 38 NW 390. 

[ce] If the contract as to the use 


Garvin, 46 Ind. 262. 

da Where a subsequent grantee, 
under a sale by legal process of a 
railroad franchise, carries out the 
purpose upon which the grant was 
conditioned, the grantor is not en- 
titled to a reconveyance as for an 
abandonment, even though the land 
is conditioned to revert on abandon- 
ment. Harrison v. Lexington, ete., 
R. Co., 9 B. Mon. (Ky.) 470. 

[e] Where the terms of the grant 
are such that the grantor is pre- 
eluded from inquiring into the valid- 
ity of a conveyance by the grantee, 
no forfeiture is incurred by the new 
grantee as long as the latter ful- 
fills the condition. Louisville, ete., 
ji Co. v. Covington, 2 Bush (Ky.) 


Baldwin v. Atwood, 23 Conn. 
367 


35. Mills v. Evansville Seminary, 
58 Wis. 135, 15 NW 1838. 

[a] A breach of a condition, as to 
railroad use, is not occasioned by a 
transfer, under authority of an act 
of the legislature, to another com- 
pany. Southard v. New Jersey Cent. 
Ri Co., 26° Ni J. Li 18. 

[b] Where the grantee corpora- 
tion is dissolved by an act of the 
legislature and the grantee’s condi- 
tional right is surrendered to another 
corporate body, which continues the 
public use on which the condition 
rests, the land will not revert. Tifft 
v. Buffalo, 82 N. Y. 204 (where the 
grant was originally to a turnpike 
corporation for the purposes of a 
road, and the surrender was made to 
a city in which the road was situated 
and the latter maintained it as a pub- 
lic highway). 

86. Alexandria, ete, R. Co. v. 
Chew, 27 Gratt. (68 Va.) 547. 

fa] Mlustration—Where a _ turn- 
pike corporation conveys, under state 
law, a part of a strip granted for 
perpetual use as a public highway, 
the remainder of the strip being used 
for a road, no forfeiture is created. 
Alexandria, ete., R. Co. v. Chew, 27 
Gratt. (68 Va.) 547. 

37. Wilcox vy. Wilcox, 171 Cal. 770, 
166° P 96: 


374 [(180C.J.] 

[4 418] (14) Sale of Intoxicating Liquors. An 
unauthorized sale of intoxicating liquors by a third 
person without the fault or negligence of the gran- 
tee will not work a forfeiture of a condition pro- 
hibiting such sales on the premises granted, espe- 
dally where the grantor has suffered no injury; but 
a public sale by a tenant with the assent of the 
grantee, or with his knowledge and without reason- 
able diligence to prevent it, operates as a breach.** 
So ‘a lessee’s sales of liquor during a portion of his 
occupation, without the participation, knowledge, or 
assent of the lessor, will not entitle the grantor to 
reénter as for a breach.“ Where no substantial in- 
jury is sustained by the grantor in consequence of 
guch prohibited use, such prohibition cannot be en- 
forcedo Where a condition is against the sale of 
liguor before a town is ‘‘legally’’ incorporated and 
sales sanctioned by a majority of its citizens, sales 
made after such sanction do not constitute a breach, 
even though made after a decree of dissolution of 
the town’s corporation on the ground that it em- 
braced agricultural lands.4* 

[§ 419] h, Conditions Relating to Sale. If a 
provision as to the sale of property, dependent upon 
the payment of the purchase price, is a condition 
precedent and it is not performed at the time speci- 
fied, the grantor’s title does not pass.42 And where 
the intent of thé condition requires performance in 
full to the extent of the terms imposed, it must be 
fulfilled4* An attempt to alien the land will also 
operate as a breach of an express condition not to do 
#0 and will vest the estate in the person to whom it 
is to revert upon a breach.“4 In some jurisdictions 
a deed made in violation of a valid restraint -on 
alienation is voidable but not void.4° But if the 
property is to revert if sold, a sale thereof for the 
grantee’s debts under order of court is not a 
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[§§ 418-420 
breach The law does not favor restraints on 
alienation and in case of doubt will adopt that con- 
struction which favors the right to convey.*7 A pro- 
vision in a deed that neither of the grantees shall 
sell his or her interest while the other is living, 
even if valid, does not prevent a joint alienation by 
them.*® An express provision that the property may 
be sold may nevertheless be dependent upon tomph- 
ance with the terms of the conveyance or condition.*? 
And where an estate was granted to several, condi- 
tioned that they should not dispose of the same un- 
less they did so ‘‘unanimously and with one con- 
sent,’’ and that, in case one or more of the grantees 
died, those remaining should be heirs to the de- 
ceased, a sole surviving grantee could convey the 
estate.>° 

[§ 420] i. Exense for Nonperformance or 
Breach—(1) Generally. The grantor’s acts may be 
such as to excuse performance within the time stipu- 
lated.*1 So a recognition of the grantee’s title after 
the happening of the event on which the forfeiture is 
based is an important factor in determining whether 
there is a reversion under a covenant therefor.*? 
Again, the existence of war and consequent condi- 
tions preventing performance may constitute a valid 
excuse.’ But outlays upon the estate by the condi- 
tional grantee, even though by way of consideration 
to relieve it from encumbrances, will not prevent a 
forfeiture for breach of the condition.** Nor is per- 
formance of a condition excused because the grantee 
is a municipal corporation, where such grantee’s 
tight to do the act is incidental to the powers ex- 
pressly granted or essential to carry out the objects 
of the corporation.®® Nor, where a deed of partition 
reserves a strip of land on either side of a street, 
with mutual covenants and conditions not to erect 
buildings thereon, is it any excuse for a breach that 


from its members, and was not a 


28. Collins Mfg. Co. v. Marcy, 25 47. Forguer v. Bovard, 154 Ky. 
Conn, 242. 377, 257 BW 724. 
{aj Substantial breach—A condi- [a] evise—A deed conveying a 


tion in a conveyance which forbids 
the sale of liquor on the premises 
conveyed ig not made merely nom- 
inal within Howell St, Annot, % 5562, 
providing that, when a condition an- 
nezed to # conveyance is merely nom- 
inal, it may be disregarded, and a 
failure to perform it shall not oper- 
ate as a forfeiture by the fact that 
liquor is sold in the neighborhood 
or no liquor is sold to the servants o 
tlie grantor, mith v, Barrie, 56 
Mich, 414, 22 NW 816, 56 Am 491, 

29. Indian Orehard Canal Co. v. 
Bixes, 4 Gray (Mugs.) 562. 

%, Varrie vy, Smith, 47 Mich, 130, 
10 NW 168, 

41, Jones vy, MeLain, 16 Tex, Civ. 
A, O05, 41 BW 714, 

42, Brannan v, Mesick, 10 Cal, 95. 

43, Hrost v, Wrost, 64 Me, 399. 

{oJ Thus, if the intent is that the 
granites of an undivided half of the 
property shall sell the whole estate 
or reconvey within a time specified, 
on being reimbursed for a proportion- 
ate part of the cost of improvernents, 
he will not be entitled to be reim- 
bursed until he sells the whole 
estate, Frost v. Frost, 64 Me, 299. 

44, Camp v. Cleary, 76 Va. 140. 
~~ also Grissom v. Hill, 17 Ark, 


84, 

46, Wrancis v, Big Bandy Co., 171 
Ky, 209, 188 BW 345; Kentland Coal, 
ete,, Co, ¥. Keen, 16%, Ky, 646, 143 SW 
247, LRAIVIGD 924 foyerr Pond 
Creek Coal Co, v. Runyan, 161 Ky, 64 
110 SW 501; Frazier v, Coombs, 140 


Ky, 17, 120 BW #12]. Contra Ken- 
tucky Hiver Cons, Coal Co, v, Frazier, 
161 Ky, 474, 170 SW 946, 


44, Woodworth v. Payne, 74 N, Y. 
196, 490 Ami 294, 


ee 


i D 
fee defeasible upon the grantee’s 
death without issue with a restraint 
on alienation by the grantee with- 
out the consent of the grantor did 
not prevent a devise of the property 
by the grantee to his children after 
the death of the grantor. Forquer v. 
Bovard, 154 Ky. 377, 257 SW 724. 

{[b] Where the restraint is n 
the conveyance of property within a 
limited period, it will be presumed 
that it was intended to prevent the 
transfer in the ordinary manner and 
by the usual and proper instruments 
employed for that purpose, and a 
bond for a deed will not produce that 
result nor operate as a breach of the 
oris v. Renshdw, 49 LiL 


|” te 
{c] Transfer to co: 
of negroes,—A 
was divided up 
building lots, and each deed con- 
tained a covenant that the title to 
the land should never vest in a per- 
son of African descent or colored per- 
son, but some of the lots were there- 
after conveyed to a corperation com- 
osed of negroes, who purchased the 
and for the purpose of establishing 
an amusement park thereon for col- 
ored people, the corporation knowing 
of the covenant in the deed at the 
time of purchasing. It was held, in 
an action to cancel the deed to the 
amusement park and enjoin the sale, 
that the transfer to the corporation 
composed of negroes for the purpose 
stated was not a bréach of the cove- 
nant that the land should never vest 
in “colored persons,” even though all 
the members and stockholders of the 
corporation were negroes, since the 
corporation was an entity distinct 


condition. 


tion com- 
ract of land 


into a number of | 


“colored person” within the covenant. 
People’s Pleasure Park Co. vy. Roh- 
Lora 109 Va. 439, 61 SE 794, 63 SE 


48. Holloway v. Green, 167 N. C. 
91, 83 SE 243. 
Nelson v. 


49. Solomon, 112 Ga. 
188, 37 SE 404. 


50. Dougal vy. Fryer, 3 Mo. 40, 22 
AmD 458. 
51. Smith v. American Crystal 


Monument Co., 29 Ind. A. 208, 62 NE 
1013; Baker vy. Oneonta W. C. T. U., 
57 App. Div. 290, 67 NYS 949. 

[a] Where ormance is com- 
menced within the time specified but 
is prevente 
quent acts ‘and unwarranted claims 
of title, the grantee’s title is not 
defeated. Baker v. Oneonta W. C. 
T. U., 57 App. Div. 290, 67 NYS 949. 

{b] A wife’s declarations and acts, 
without her husband's knowledge and 
consent, cannot affect his title and re- 
vest the estate in the grantor. Mur- 
phy v. Hubert, 16 Pa. 50. 

52. Robinson v. Ingram, 126 N. C. 
327, 35 SE 612 (where the grantor 
lived a number of years after the 
breach, receiving the support pro- 
vided in the deed without any asser- 
tion of right for alleged violation of 
duty by the grantees). 

53. Vicksburg, etc., R. Co. v. Rags- 
dale, 54 Miss. 200. 

54. Rowell v. Jewett, 71 Me. 403. 

55. Clarke v. Brookfield, 81 Mo. 
50%, 51 AmR 2432. 

[a] It is mo excuse that at the 
time of the conveyance the land was 
unimproved farm land, and that it 
could not therefore have been in- 
tended that a city hall should be 
erected thereon, under a condition so 
to do, until the land became adapted 
for that purpose, where it appears 


Wor later canes, developments and changes in the law see curnulative Annotations, same title, page and note number. 


by the grantor’s subse- © 


§§ 420-425 | 


there were violations on the opposite side of the 
street.°° So the minority of the heirs of the graritee 
does not exeuse them from performanee.’? The 
grantee, after nonperformanece, cannot set up the 
possession of the grantor as a refusal to put him in 
possession, thereby preventing performanee, where 
the former did not desire possession, and in such 
case the grantor’s possession will be presumed to be 
merely to enforce forfeiture.5* 

[§ 421] (2) Impossibility of Performance—(a) 
Generally. A condition in a deed, whether preced- 
ent or subsequent, is not binding after the party im- 
posing if has rendered its performance impossible or 
unnecessary.°® And if before a reasonable time has 
elapsed within which to comply with the condition, 
the grantee has been prevented by an aet of God 
from complying with it, no forfeiture takes place.®° 

[§ 422] (b) Maintenance or Support. ‘The 
erantor’s irritability, ill-cemper, or unseemly con- 
duct may be such as to render performance impos- 
sible, and in such ease, if the grantee has otherwise so 
performed his part of the conditions as to constitute 
a substantial compliance, there is no forfeiture.®* 
So far as the grantor igs concerned, the result of the 
death or insanity of the grantee is the same as if 
there had been a willful refusal to perform, and is 


that it was marked by improvements 
which characterize city lots, Union 
College v. New York, 65 App: Div. 
658, 78 NYS 61 [aft 178 N. Y, 38, 656 
NE 8538, 98 AmSR 569], 
66. Zipp v. Barker, 65 NYS 246 
[aff 40 App. Div. 1, 67 NYS 669 (aft 


465, 19 P 9 


123, 
Tenn.—Oldham 
Hlumphr,. 260, 


166 N. Y. 621 mem, 59 N® 11838] 51 HCL 107, 115 Reprint 41. 
mem) ], fa] 
57, Cross v. Carson, 8 Blackf. 


(Ind,) 138, 44 AmD 742. 

58. O'Brien v. Wagner, 94 Mo. 98, 
7 SW 19, 4 Pipe ok i 862. 

(ge Oe Arredondo, 6 Pet, 
(U. 8.) 691, 8 L. ed. 647; Whitney v. 
Spencer, 4 Cow. (N. Y.) 89; Jones v. 
ike dae) etc,, KR, Co., 14° W. Va. 


27 [rev 51 Fed. 
Mahon, 62 Conn, 
AmSR 


To a 


ler,’ 34 Pa. (133, 


“One who prevents the perform- 
Shaw, 13 Ill, 456. 


ance of a condition, or makes it im- 
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Or. seared a v. Terwilliger, 16 Or. 
Pa. we Seebold v. 
v. Kennedy, 3 
ng.—Doe v. Rugeley, 6 


Tllustrations.—The rule stated 
in the text has been held applicable: 
(1) To a cemetery. 
ty Comrs. v. Young, 59 Fed. 96, 8 CCA 
585]; 

378, 
850, 21 LRA 58; 
Terwilliger, 16 Or. 465, 
discontinuance of use for a 
courthouse, jail, etc. 


[18 C.J.] 375 
ground for forfeiture.% 

[§ 423] (ce) Prohibition or Operation of Law. 
As a general rule no breach or forfeiture is occa-’ 
sioned by nonperformance of a condition subsequent 


necessitated through prohibition or operation of 


law."* The rule does not apply where a condition is 
violated, not by operation of law, but by the volun- 
tary act of the grantee under authority of law.% 

[§ 424] j. Effect of Performance or Breach— 
(1) Effect Generally of Performance. If the con- 
dition has been complied with and the grantee’s title 
perfected, the grantor is without any interest in the 
property.®° Hence he cannot complain of its aban- 
donment and the intrusion of a trespasser.®® 

[§ 425] (2) Effect Generally of Breach. Where 
a fee simple is vested in the grantee on a condition 
subsequent, it is subject to be defeated by a negleet 
or refusal to perform the condition.®? And gener- 
ally the nonperformance or breach of such a condi- 
tion entitles the grantor to claim a forfeiture or pos- 
session of the land, or renders the grant voidable, 
when such is the intent of the deed;"* or the terms 
of the grant may be such as, upon a breach or ne- 
gleet or refusal to perform, to give the grantor a 
right to reénter,°® be reinvested with the title,’ 
and hold the land free of any right of the grantee 


which runs with the land is com- 
mitted, the grantor is at liberty to 
claim a forfeiture, O’Brien v. Weth- 
erell, 14 Kan. 616. (2) And if the act 
done is within the meaning of the 
express words upon the doing of 
which the estate is to revert, the 
grantors will be entitled to posses- 
sion. Lafayette, etce., Gravel Road 
Co. v. Vanelain, 92 Ind. 153 (3) So 
an estate on condition subsequent 
may be divested by a subsequent deed 
to another where there is an express 
agreement to that effect. Byrne v. 
Marshall, 44 Ala, 355. (4) And the 
estate is forfeited on a conveyance by 
the grantee to another with knowl- 


Shitler, 384 Pa. 


Q. B. 107, 


Mahoning Coun- 


Scovill v. Me- 
26 A 479, 36 
Portland v. 


19 P90. (2) 


Seebold v. Shit-| edge of an agreement which is in 
See also Harris v.| substance a_ condition subsequent. 
(3) To a sale un-| Wilson y. Wilson, 86 Ind. 472. (5) So 


possible by his own act, will not be 
permitted to take advantage of the 
non-performance,” Harwood y, Shoe, 
141 N. C. 161, 168, 568 SH 616. 

{al If one of two things in a con- 
dition becomes impossible it is no 
reason for not performing the other. 
Da Costa v. Davis, 1 B. & P. 242, 126 
Reprint 882. 

60. Union Pac. R. Co. v. Cook, 98 
Fed. 281, 89 CCA 86, 

61. Leonard v. Smith, 80 Towa 194, 
45 NW 762. See Woolcott v, Wool- 
cott, 138 Mich. 176, 101 NW _ 218 
(holding that, where a father con- 
veyed land to his son on condition 
that the latter should support him 
during the remainder of his life, and 
the father subsequently left the son's 
residence after a quarrel which the 
father provoked, he was only entitled 
to recover from the son for reason- 
able expenditures made for his sup- 
port and a reasonable provision for 
the future), 

fa] An abandonment of a father 
at his bidding is not justified where 
the father is a childish old man and 
such abandonment amounts to a re- 
nunelation of the contract and! au- 
thorizes the grantor to enter and 
treat the contract as at an_ end. 
Richter v. Richter, 11 Ind, 456, 12 


at 698, 
Huffman v. Rickets, 60 Ind. A. 
B26e W441 gs 822, 

63. U. §.—Mahoning County 
Comrs, v. Young 59 Fed. 96, 8 CCA 
27 [rev 51 Fed, 585], 

Conn.— Scovill. v.. MeMahon, 62 
Conn, 878, 26 A 479, 36 AmSR 350, 21 
LRA 58, 

i rier rid v. Rome, ete, R. 

On t 

Oh.—Cineinnati v. Babb, 4 OhS&CP 
464, 29 CincLBul 284. 


\ 


der foreclosure of land conditioned 
for railroad use. Buttery v. Rome, 
ete., R. Co., 14 NYSt 131. 

{b] Fire escapes put on a build- 
ing under police power are not a for- 
fetture for violation of condition 
against the erection of buildings. TFi- 


delity Ins., ete, Co. v. Fridenberg, 
178 Pa, 500, 84 A 848, 52 AmSR 
8 


[ec] Land actually used as speci- 
fled is liable to appropriation for pub- 
lic highways. Belfast Academy v. 
Salmond, 11 Me, 109. 


64. Sherman v. Jefferson, 274 Ill. 
294, 118 NB 624, 

65. Maddox v. Adair, (Tex. Civ. 
A.) 66 SW 811. 

66. (Tex. Civ. 


nee gf v. Adair, 
A.) 66 SW 811. 

67. Plumb v. Tubbs, 41 N. 442; 
Underhill v. Saratoga, etc., R. bo., 26 
Barb. (N. Y.) 455; Brittain v. Taylor, 
168 N. C. 271, 84 SE 280. 

[a] Grantee cannot convey a title 
where he has never used the land for 
the purpose on which the grant was 
conditioned. Bennett v. Culver, 97 

0 


. ¥, 250. 

68. Ala,—Byrne v. Marshall, 44 
Ala, 355. 

Ind.—Lafayette, etc., 
Co. v. Vanclain, 92 Ind. 153; Wilson 
v. Wilson, 86 Ind. 472; Leach v. 
Leach, 4 Ind. 628, 58 AmD 642. 
- Kan.—O’Brien v. Wetherell, 14 Kan. 
16. 


Gravel Road 


Mich.—Monroe v. Bowen, 26 Mich. 
523; Michigan State Bank v. Ham- 
mond, 1 Dougl. 527. 

Mo.—Shafer v. Shafer, 190 SW 
$23. 

8. eo v. Port Royal, 
pe r Col, 15°8. 10. 

PB nt Sahai Whenever 
Seuidah of a condition subsequent 


if the act to be performed is a part 
of the consideration and a bond is 
given for the performance, the estate 
is forfeited by a failure to perform 
and constitutes a proper subject for 
the interference of chancery. Leach 
v. Leach, 4 Ind. 628, 58 AmD- 642. 
(6) And a deed containing a clause 
“provided always, and this deed is 
on the express condition” that a cer- 
tain act be done, makes the deed 
voidable by the grantor on breach 
thereof. Hammond vy. Port Royal, 
etc); R. Co,, 15:8. €. 10. 

[b] Application of statute.— 
Comp. L. (1871) § 4113, providing 
that the breach of conditions which 
are merely nominal shall not work a 
forfeiture, does not apply to a con- 
dition in a deed of substantial 
if Heth Monroe v. Bowen, 26 Mich. 


3. 
69. Wilkes v. Groover, 138 Ga. 407, 
175 SE 353: Reed v. Hatch, 55 N. H. 
327; Upington v. Corrigan, 151 N. Y. 
143,,45 NE 359, 37 LRA 794 [aff 79 
Hun 488, 29 NYS 1002]; Spaulding v. 
Hallenbeck, 39 Barb. 79 [aff 35 N. Y. 
204]; Tracy v. Hutchins, 36 Vt. 225. 

70. Ragsdale v. Vicksburg, ete, 
R. Co., 62 Miss, 480; Citizens’ Water 
Co. v. McGinley, (Tex. Civ. A.) 175 
SW 457. 

[a] The same estate, be it large 
or small, (1) may be recovered by 
the grantor upon forfeiture. Hersh- 
man v. Hershman, 63 Ind. 451, (2) 
So the whole estate, legal and equit- 
able, will revert, unless there is proof 
of such an agreement, or specific acts 
amounting to evidence of an agree- 
ment, on the part of the grantor or 
his heirs, as would entitle the gran- 
tee to a discharge of the condition. 
an v. Baltiniore, 4 Gill (Md.) 


376 (180. 5.] 


therein.” 


the condition,” 
will, 


[§ 426] 


not ipso facto operate 


of the grantor or his heirs,”® 


conveyance of property rights.’ 


71, State Univ, v, Columbia, 
(8, C.) 98 SI 934; Imperial Sugar Co, 
v, Cabell, (Tex, Civ, A.) 179 SW 83; 


Tracy v., Hutchins, 36 Vt, 225, 
taf The grantee ceases to have 
any interest in land where it reverts 
to the grantor upon the former’s re- 
fusal to perform, Michigan State 
tg Vv. Hammond, 1 Dougl, (Mich,) 
{[b] Improvementa.—(1) A com- 


pany which had by nonuser forfeited 
its right to land held under a deed 
providing that the land should be 
held so long as used for gin and 
mill purposes was not entitled to re. 


muneration for its improvements, 
McBride v, Warmers’, ete,, Gin Co,, 
(Tex, Civ, A,) 162 SW 1186, § (2) 


Where @ deed upon condition subse 
quent that the grantee build and 
operate a sawmill Was duly recorded, 
and the condition broken before ace 
tion was begun against the grantee, 
the grantor, on reéntering, became 
the owner of machinery attached, 
Bay City Land Co, v, Craig, 72 Or, 
81,148 P 911, (8) Where mortgagee 
of improvements made by grantee 
may be entitled to reasonable time to 


remove them, Norris v, Coffman, 
(Tex, Civ, A.) 96 BW 1088, 
¢| A corporation which has 


taken possession of land for private 
purposes under a grant therefor from 
the owner cannot after forfeiture dé- 
td the owner and continue to enjoy 

e property because it might suce 
cessfully proceed in good faith to ace 


quire it for a publie purpose, Magine 
nis v, Kniekerbocker Iee Co,, 112 18, 
386, 88 NW 800, 

72. Ttazor v, Razor, 142 Til, 876, 


81 NE 678 (aff 89 Tl A, 627); Atane 
ton Vv, Pittsburgh, 267 Pa, 861, 101 A 


422, 

{a] If land is deeded absolutel 
on payment of a certain amount, with 
a further stipulation that on the 
happening of a contingent event a 
further payment is to be made, the 
title vested by the former pert of the 
agreement is not divested by the fact 


that the event does nol pappen. Oase 
sell v. Carroll, 11 Wheat, (0, 8.) 184, 
6 L, ed, 488, : 

73. Normal Sch pl Dist, Bd, of 
Wducation v, Normal Wirst Baptist 
Church, 68 I, 206, 

74. Moss v, Pittsburgh, 178 Wed, 


605 [rev on other grounds 184 Wed, 
826, 106 CCA 448], 

76, U, &--Lowrey uf mawals 216 
U, 8. 664, 80 ACt 209, 64 L, ed, 826; 


oa, 
Bryan Vv, Bias-Coole Oak Co,, 178 Wed, 


In order, however, that the title shall 
revert, even though it is so stipulated, the act con- 
stituting the breach must be one within the terms of 
The tender of an additional sum 
however, operate to discharge the condition 
where upon breach sueh payment may under the 
stipulation be made and an absolute tithe pass,” 
Where the grant is to a municipal corporation, it has 
been held that the corporation will not be deprived 
of title through the unauthorized acts of its officers 
in permitting a breach of the conditions,” 

(3) Ipso Facto Determination of Estate, 
A breach of a condition subsequent in a deed does 
to determine and revest the 
estate, but it remains in the grantee subject to be 
defeated only by some gufficient act at the eleetion 
So a provision that 
the title shall revert is not self-executing where the 
title passes absolutely by the deed, and the clause is 
only a covenant,’’ as a breach of a covenant, not 
amounting to a condition, does not avoid an executed 
Again, where a 
purchase ig made under color of lawful authority 
and at a time when the law was presumptively valid, 
it must be regarded as having been lawfully made, 
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or yarn 


titled 8 


[§ 428] 


by his deed,"4 


217, 


101 CCA 677 [app diam 228 U0. 8. 
706, 


706, 707, 82 S8Ct 617, 618, 66 L, 
ed, 621, ith Ktannela v, Rowe, 146 
Wed, 296, B01, 74 COA $76 |certiorart 
den 207 U, 8, 691, 28 SCt 267, 62 L, ed, 


866), 
PP et r-Woodley vy, Woodley, 79 8 
Cont.ewLewla v, Lewis, 74 Conn, 
630, 61 A 864, 92 AmBR 240, 
Ga.—Monra v, C happell, 126 Ga, 196, 
64 810 968, 1. LRANS 3 WR, 
Ind—Vian Horn vy, Mercer, 29 Ind, 
A, 277, 64 NW bal, 
Ky.eKentland Coal, 
Keen, 168 Ky, 886, 838, 
LMRAISIOD b24 [quot 
v, American Contract Co,, 
Compare Martin v, Adama, 171 Ky, 
246, 1838 BW 318 (holding the con. 
trary, but also holding that, if at} 
firmative action is necessary, sueh 
action has taken in the prese 


ent case), 
Vellows, 116 Me, 


Mé,—-Abbott vy, 
178, 100 A 66%, 

Mo,—-Hredell vy, Kerr, 249 Mo, 81%, 
147 SW 106, 141 [elt Oya]; O'Hrien 
Vv. Wagner, 94 Mo, 93, 7 BW 19, 
AmB 362, 

N, Y=Nicoll y, New York, ata, TR 
Co, 12 N, ¥, 124; Southwiele vy, New 
York Christian Miaaionary How, 164 
App, Div, 116, 1865 NYS 802 (aft 211 
N, , 616, 106 Nig 204); sudlow 
tigh®™ York, eta, H, Co, 12 Barb. 


S=-=Ielma v, Helma, 187 N, C, 
206, ' 968, 49 S10 110 [quot Oye), 

Oh,—Brareh y, Wesleyan Cemetery 
Assoc, 11 Oh, Clr, Ct, 186, 6 Oh, Cle, 
Pec. 426, 

Fern even, y Pie vind ota, Te 
Ses G lv, A) a8 HW 

Ont-Burdlele ‘yl Htathan, 44 Ont, 

QL, 227, _ 
_ Hut see St, Louls Southwestern Ff, 
Co, v, Curtis, 114 Ark, 02, 107 AW 48) 
(where a deed of land (o a vallvond 
for the erection and maintenance of 
Af section house provided that when 
it had censed to he used as such the 
title to (he land should revert, and 
it was held (hat such deed erented a 
qualined or base fee whieh termine 
ated upon bresaeh of the seondition 
subsequent, and that the title ipso 
facto reverted (oO the grantor, and 
that it was nol necessary for him 
to take possession of the land in ore 
der to effeet a forfeiture), 

"To effect a forfetlurea there murat 
be some affirmative, positive aeat 
which manifests the intention of the 
grantor, It may be done hy Tevantny 


ete,, Co, 

184 BW DAY, 
Gye] ; Kenner 
i) Aes 202, 


been 


of Forfeiture—a, 
A grantor may release his right to reénter for a 
breach of a condition subsequent;"® but ordinarily 
the grantor alone ean release the condition imposed 
One who makes a grant of land on 
condition precedent may waive compliance there. 
with so long as he holds the reversion, but when 


[$§ 425-428 


and the fact that the law is subsequently declared 
unconstitutional, 
does not ipso facto revest title in the grantor under 
a condition to that effeet, the failure to perform 
merely making the deed yoidable.™ 


thereby preventing performance, 


Effect of Breach as to Maintenance 


An estate is forfeited upon nonper- 
formance of a condition subsequent for life sup- 
port,’” even though the grantee is a feme eovert,*° 
and the legal title becomes revested upon breach by 
the grantee and lawful reéntry by the grantor,"* 
Again upon failure of the grantee to perform a con- 
dition for the payment of an annuity and the doing 
of other acts, the estate of the grantee fails and 
revests in the grantor to the extent of the interest 

granted, and on his death passes to the persons en- 


9. Release or Waiver of Condition or 


Who May Release or Waive. 


upon the lands conveyed, by the 
declaration of a forfeiture or by 
the commencement of wm suit for that 
DUFDONG, Rannela v. Rowe, supra. 

{n] he breach of conditions sub- 
Hoquent, which are not followed by a 
limitation over to a third person, do 
not ipso faeto work a forfeiture of 
the freehold to whieh they are an- 
noxed, bul only verte in the grantor 
or his heira, who are in privity of 
blood with him, au right of aetion, 
which eannot be transferred to a 
stranger, Thueh v, ape Inland, 07 
U, 8. 698, 24 L, od, 1101, 

16, Rebinwon Vv. Ingram, 126 N, C, 
$27, 36 Si 64 

[A] The xanntie isn not reinvested 
of the tithe withoul & eonveyance on 
breach of the condition, even though 
it in provided that on failure to per. 
form it should be lawful for the 
grantor or his helra to take imme. 


cuit g CT Vallette v, Bene 
ne lL. 3 
77, Duckworth  v. ‘Watsonville 


ete 6ta,, Co, 170 Cal, 426, 160 P 
470 Hiate vy, Blize, 37 Or, 404, 641 P 
70. Barker v. Cobb, 36 N, 1.944. 


Compare Munson v, Munson, 24 Conn, 
115 (where & father eonveyed rent 
Oatate (Oo his sons, together with eer 
tain stoel and farming tools, the 
deed providing (that the grantees 
should nt port thelr mother during 
her life, ® property so conveyed to 
be Hable Sor auch auprors and that 
they phould not “reduee or impair 
the value of the stoek,” and it wha 
held that the grantees, in aerrn 
and exohanging the prenter part 
such atogle without the grantor'a per. 
Mission, Although they sequired ny 
kept other stock in place thereof, of 
equal or greater value, were gullty of 
4 conversion, whieh operated as a 
forfeitura of their right of porsen= 
Alon, and sivas it in spe prentees: 

nO, Vineker v, Cobb, 86 

O1. Gilehriat vy, Woxen, )4 Wis, 428, 


N65, 
Thrall v. Bpear, 69 Vi, 266, 
Hut see Ralney v, Cham- 
bers, 66 Tex, 17 Cwhere «a oontrary 
conclusion wha reached when the 
theory war that the eonaideration had 


failed), 
oy Upington ov. Corrigan, ht 
14a, 46 N10 6), 87 one Tod 
pure ‘in ‘ain 4n8, 20 NYA 1 
tha, Camipey or Vv Urittad Me emih 
iy thgnan Churehes, 2 Mandt, Ch, 
( 


' ' 
a 


Hor later oases, developments and ohangeéa in (he law see cumulative Annotat ione, ‘same title, pare and note number, 


§§ 428-430] 


the reversionary interest is conveyed, his right to 
Again, the grantee 
may waive a condition imposed for his benefit.8¢ 
Where the grantor has created an estate upon a con- 
ditional limitation, such limitation is not destroyed 
by deed of an adverse claimant confirming the orig- 


waive such compliance ceases.®® 


inal grant to the grantee.” 


[§ 429] b. When Implied as to Condition Pre- 
A waiver of performance of a condition 
precedent is implied where the party entitled to per- 
formance prevents the fulfillment of the condition or 


cedent. 


absolutely refuses performance; but 


of inability or that the party will refuse is insuffi- 


cient.§§ 
[§ 4380] c. 


85. Doe v. Latimer, 2 Fla. 71. 

86. Hendricks v. Edmiston, 15 
Wash. 687, 47 P 29. 

87. Stewart v. Blair, (Tex. Civ. A.).] 
159 SW 928. 


88. Borst v. Simpson, 90 Ala. 373, 
7S 814. . 

89. Ga.—Jones v. Williams, 132 
Ga. 782, 64 SE 1081. 

Ind.—Carbon Block Coal Co. v. 
Murphy, 101 Ind. 115. 

N. C.—Huntley v. McBrayer, 172 


N. C. 642, 90 SE 754. 
ieiteaen Iron Co. v. Erie, 41 Pa. 

Porto Rico.—Beaupied v. Gallart, 1 
Porto Rico Fed. 455. 

Tenn.—Brier Hill Collieries 
Gernt, 131 Tenn. 542, 175 SW 560. 

See also Frede v. Pflugradt, 85 Wis. 
119, 55 NW 159. 

[a] An extension of time for per- 
formance (1) granted after forfeiture 
discharges the former liability for 
nonperformance of the original con- 
dition. Thompson v. Bright, 1 Cush. 
(Mass.) 420. (2) But this is not true 
where the agreement extending the 
time purports to preserve in effect all 
the agreements of the original con- 
veyance except the time allowed for 
performance. Firth v. Los Angeles 
Ane Land Co., 28 Cal. A. 399, 152 P 


{b] One of two conditions may be 
expressly dispensed with and waived. 
Sharon Iron Co. v. Erie, 41 Pa. 341. 

{c] Oral agreements subsequently 
made changing the terms of a condi- 
tion are a waiver. Vicksburg, etc., 
R. Co. v. Ragsdale, 54 Miss. 200. 

{d] Annuity, although payable in 
money, can be discharged by pay- 
ment, otherwise by subsequent mu- 
tual stipulation and consent, and if 
the grantor, after he has parted with 
the property, agrees to take in lieu 
of the annuity stipulated the rents 
and profits and also in fact receives 
them, this constitutes a discharge of 
the annuity as to each year in which 
payment is received in this manner. 
Denham vy. Walker, 93 Ga. 497, 21 SH 


Vv. 


102. 

90. Ark.—Bain v. Parker, 77 Ark. 
168, 90 SW 1000 (condition subse- 
quent). 


Cal.—Brown v. Wrightman, 5 Cal. 
A. 391, 90 P 467. 

Ga.—Jones v. Williams, 132 Ga. 
782, 64 SE 1081. 

Ill.—Chicago Sanitary Dist. v. 
Chicago Title, ete. Co., 278 Ill. 529, 
116 NE 161. 

Ind.—Carbon Block Coal Co. v. 
Murphy, 101 Ind. 115. 

Ky.—Francis v. Big Sandy Co., 171 
Ky. 209, 188 SW 345. 

Mich.—Chippewa Lumber Co. v. 
Tremper, 75 Mich. 36, 42 NW 532, 13 
AmSR 420, 4 LRA 373. 

Minn.—McCue v. Barrett, 99 Minn. 
352, 355, 109 NW 594 [cit Cyc]. 

N. C.—Hurtley v. McBrayer, 172 
N. C. 642, 90 SE 754; Harwood v. 
Shoe, 141 N. C. 161, 53 SE 616. 

Okl.—Sanderson vy. Dee, 168 P 
1001. 

Pa.—Sharon Iron Co. vy. Hrie, 41 
Pa. 341, 


By Agreement, Acts, or Inconsistent 
Conduct. A condition may also be waived or a for- 
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benefits of the 


a mere assertion 


is under seal;%° 


S. C.—Beaufort First Presb. Church 
v. Elliott, 65 S. C. 251, 43. SE 674. 

[a] Ilustrations.—(1) There is a 
waiver where there is a prohibition 
of sale of intoxicating liquors and 
the corporation grantor’s sale man- 
ager and secretary himself engages 
in such sales on the premises. Chip- 
pewa Lumber Co. v. Tremper, 75 
Mich. 36, 42 NW 532, 13 AmSR 420, 4 
LRA 373. (2) Where land was con- 
veyed to a church with a provision 
that the grantee should not allow the 
property to be used for any other 
than church purposes, and that, if it 
should do so, the grantor might re- 
énter, the fact that the grantee sub- 
sequently allowed the grantor to use 
a portion of the property inconsist- 
ently with the conditions cannot be 
set up by such grantor as a breach 
of the conditions justifying reéntry. 
Beaufort First Presb. Church vy. El- 
liott, 65 S. C. 251, 43 SE 674. (3) 
Where the prospective heirs of a 
grantor in a deed containing a cove- 
nant binding the grantee to support 
her compelled him to leave the prem- 
ises and by force prevented him from 
earrying out his obligations, they 
could not, on the death of the gran- 
tor, insist on a forfeiture of the con- 
veyance on account of the grantee’s 
nonperformanee of his covenant. 
Harwood v. Shoe, 141 N. C. 161, 53 
SE 616. (4) Where property was sold 
subject to the restriction that it 
should not be used for the purpose 
of the sale of intoxicating liquors, 
or for a disorderly house, the grantor 
waived such restriction by selling 
other tracts of land in the vicinity 
and permitting their use for such for- 
bidden purposes. Brown v. Wright- 
man, 5 Cal. A. 391, 90 P 467. 

91. Adams vy. Ore Knob Copper 
Co., 7 Fed. 634, 4 Hughes 589; Kamp- 
man v. Kampman, 98 Ark. 328, 135 
SW 905; Hubbard v. Hubbard, 97 
Mass. 188, 93 AmD 75; Sanderson v. 
Dee, (Okl.) 168 P 1001. 

92. Ala.—Jackson v. Badham, 162 
Ala. 484, 50 S 131. 

Conn.—Lewis v. Lewis, 74 Conn. 
630, 51 A 854, 92 AmSR 240. 

Ky.—Davenport v. Crisp, 4 Kyl 
717, 11 Ky. Op.-930; |Union Bethel 
Church v. Gaylord, 1 KyL 4038, 10 Ky. 
Op. 838. 

Pa.—Columbia First M. E. Church 
v. Old Columbia Public Ground Co., 
103 Pa. 608. : 

Wash.—Hendricks vy. Edmiston, 15 
Wash. 687, 47 P 29. 

[a] Thus (1) an abandonment of 
a privilege reserved for twenty-five 
years operates as a _ relinquishment 
thereof, especially where the words 
used do not create a condition. Co- 
lumbia First M. E. Church v. Old Co- 
lumbia Public Ground Co., 103 Pa. 
608. (2) The grantor’s voluntarily 
leaving the premises and never re- 
turning constitute a voluntary waiver 
of his rights and excuse technical 
performance of a condition for main- 
tenance. Lewis v. Lewis, 74 Conn. 
630, 51 A 854, 92 AmSR 240. (3) A 
condition that a deed shall become 
effective when the title is approved 
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feiture saved not only by express agreement,®® but 
also by acts °° showing an intention to continue the 
estate in the grantee,®+ or voluntarily to forego the 


condition,®? especially where the 


grantor’s declarations, conduct, or failure to act 
when he ought to act have been at variance or in- 
consistent with his right to enforce a forfeiture ®° or 
have so continued for a long period of time.®* Where 
successive life estates are on condition that the life 
tenants should not convey their interests, and should 
occupy the premises during their lives, the grantee 
of the reversioner by a purchase of the first life 
estate does not waive the conditions attaching to 
the sueceeding life estate.®> 
feiture may be by parol, even though the instrument 


The waiver of a for- 


it does not require a conveyance 


by the grantee’s attorney is for the 
grantee’s benefit, and is waived by 
him when he places the deed on rec- 
ord.. Hendricks v. Edmiston, 15 
Wash. 687, 47 P 29. 

[b] Execution of deeds to other 
lots not containing a _ restriction 
against sale of liquor is not a waiver. 
peut? v. Lyon, 70 Nebr. 429, 97 NW 


93. Ala.—Baskett Lumber,  etc., 
Co. v. Gravlee, (A.) 73 S 291, 295 
[eit Cyc]. 


Ill.— Chicago Sanitary Dist. v. Chi- 
eago Title, etc., Co., 278 Ill. 529, 116 
NE 161. 

Mo.—Bredell v. Kerr, 242 Mo. 317, 
147 SW 105; Tower v. Compton 
ts Impr. Co., 192 Mo. 379, 91 SW 

N. Y.—Ludlow v. New York, etc., 
R. Co., 12 Barb. 440. 

Tex.—Maddox v. Adair, (Civ. A.) 
66 SW 811. 

Illustrations.—(1) Where the 
heirs, after learning of 


fa] 
grantor’s 
grantee’s breach of condition subse- 


quent, forbidding transfer of the 
property, stood by for more than a 
year, with knowledge that a large 


sum raised by charitable contribu- 
tions was being invested to improve 


the property, they waived. their 
rights. Bredell v. Kerr, 242 Mo. 317, 
147 SW 105. (2) Where a convey- 


ance provided that, on breach by the 
grantee of a condition as to the plat- 
ting of the property conveyed, such 
property should revert to the gran- 
tor, who agreed to hold the remainder 
of his property in the same block 
Subject to the same condition, and on 
breach of the condition by the gran- 
tee the grantor elected to treat the 
whole agreement as rescinded, and 
proceeded to replat his own property 
contrary to the condition, he was 
thereby precluded from afterward 
bringing ejectment against the gran- 
tee to recover the premises. Tower 
v. Compton Hill Impr. Co., 192 Mo. 
379, 91 SW 104. 

{b] Declarations or expressions of 
Satisfaction with performance oper- 
ate as a waiver pro tanto of strict 
compliance up to the time of such 
declarations. Spaulding v. Hallen- 
beck, 389 Barb. 79 [aff 35 N. Y. 204]. 
See also Gleghorn v. Smith, 26 Tex. 
Civ. A. 187, 62 SW 1096. 

94. Common School Dist. No. 
Patrick, 102 SW 237, 31 Kyl 
Duryee v. New York, 96 N. Y. 477. 
See also Huntington v. Titus, 50 App. 
Div. 468, 64 NYS 58 [aff 169 N. Y. 579 
mem, 61 NE 1135 mem]. 

Lewis v. Lewis, 76 Conn. 586, 
35. 


7 Vv. 
287; 


96. Chicago Sanitary Dist. v. Chi- 
cago Title, etc., Co., 278 Ill. 529, 116 
NE 161. Compare Butterfield v. Lane, 
114 Me. 333, $35, 96 A 233 (where, in 
dealing with a conveyance providing 
for the support of the grantor on the 
premises, the court held that a state- 
ment by the grantor to the grantee 
on leaving the premises “that he was 
going to abandon the place, surrender 
the idea of further support upon it, 
and authorized her to do whatever 
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of real property or the formalities 
a transaction.®” 


[§ 431] d. By Transfer of Reversion. In those 
jurisdictions in which the assignee of the grantor is 
not entitled to enforce a forfeiture,’ it is held that 
a conveyance by the grantor to a third person oper- 
ates as a release of ‘the condition,” 
relation only to a later conveyance of the very 
property transferred by the deed carrying the con- 


dition.+ 


[§ 482] e. 


Mere Indulgence or Silent Acquies- 
cence. No waiver is occasioned by a mere indulgence, 
mere silent acquiescence, or mere parol assent,” espe- 
cially where it does not appear that the erantee un- 
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incident to such 


[§§ 430-434 


ate as a forfeiture.’ 


[§ 433] f. By Acceptance of Performance. 


The rule has 


There is a waiver where there is an acceptance of 
performance after condition broken or after forfeit- 
ure,* or until the grantor has become revested of 
the estate by some proper act.® A partial perform- 
ance, accepted as such, operates to prevent setting 
aside a conveyance, especially where the parties can- 
not be placed in statu quo.® 

[§ 434] g. Failure to Demand or Assert Right. 
A waiver may result from a failure to demand per- 
formance,’ or to enter for condition broken ;*® 
where the grantor, although he is entitled to a rea- 
sonable time after the breach to claim a forfeiture,® 


or 


derstood that there was a waiver, or that he relied | does not make such claim for several years,’° or 


thereon in proceeding to do the act 


she pleased with it, being merely a 
verbal statement, cannot be regarded 
as a matter of law sufficient to bar 
him from claiming a right to resume 
his contract for support upon the 
place’’). 

. 97%. Nye-Schneider-Fowler Grain 
Co. v. Hopkins, 99 Nebr. 244, 155 NW 
1097, 98 Nebr. 512, 153 NW 591. 


98. See supra § 384. 
99. N.  Y¥.—Berenbroick v. St. 
Luke’s Hospital, ete, 23 App. Div. 


339, 48 NYS 3863 [app dism 155 N. Y. 
655 mem, 49 NE 1093 mem]; Tink- 
ham: v. Brie ;R..Co.,..53 Barb. 393; 
Underhill vy. Saratoga, ete., R. Co., 20 
Barb. 455. 

Okl.—Branch v. Wesleyan Ceme- 
tery, 11 Oh. Dec. (Reprint) 809, 29 
CincLBul 398. 

Or.—Wagner v. Wallowa County, 
ee 4538, 148 P 1140, LRA1916F 
03. 

Tenn.—Humphreys County Bd. of 
Education v. Baker, 124 Tenn, 39, 134 
SW 863. 

Tex.—Stevens v. Galveston, ete. R. 
Co., (Civ. A.) 169 SW 644. 

And see Huntley v. MecBrayer, 169 
N. C. 75, 85 SE 213 (mentioning but 
not deciding the point). 

But see Ingersoll Mngineering, ete., 
Co. v. Crocker, 228 Fed. 844, 849, 143 
CCA 242 [rev 205 Fed. 99] (where 
the court said: “It is doubtful 
whether this rule survived its rea- 
son, which was largely destroyed by 
the statutes making rights of action 
assignable’’). 

[a] After the death of one of two 
grantors in a deed stipulating for 
their support during their natural 
lives, the joinder of the surviving 
grantor with the heirs of the de- 
ceased grantor in a deed to a third 
person operates as a release of the 
claim for support. Huntley v. Mc- 
Brayer, 172 N. C. .642, 90 SED 754. 

1. Ingersoll Engineering, etc., Co. 
v. Crocker, 228 Fed. 844, 148 CCA 242 
[rev 205 Fed. 99]. 

2. U. S.—Lowrey v. Hawaii, 215 
U. S. 554, 30 SCt 209, 54 L. ed. 325; 
Adams v. Ore Knob Copper Co., 7 Fed. 
634, 4 Hughes 589. 

Ill.—Sherman v. Jefferson, 274 Ill. 
294, 118 NE 624. 

Ind.—Carbon Block Coal Go. v. 
Murphy, 101 Ind. 115. 

Minn.—McCue vy. Barrett, 99 Minn: 
352, 355, 109 NW 594 [cit Cyc]. 

N. Y.—Jackson v. Crysler, 1 Johns. 
Cas. 125. 

Okl.—Sanderson v. Dee, 168 P 1001; 
Ross. v. Sanderson, 162 P 709, 711 
[eit Cyc]. 

Wis.—Maginnis v. Knickerbocker 
Ice Co., 112 Wis. 385, 88 NW 300. 

But see Hurto v. Grant, 90 Iowa 
414, 57 NW 899 (holg@ing that a for- 
feiture will not be declared in equity 
for a technical failure to comply with 
a condition when for a number of 
years no objection is made). 

[a] There is no waiver (1) where 
the grantor executed a deed subject 
to a mortgage to secure bonds for 
raising funds to erect buildings on 


claimed to oper- 


the premises for a certain use and 
the grantor acquiesces for two years 
in the delay to execute the mortgage. 
Haslett Park Assoc. v. Haslett, 101 
Mich. 315, 59 NW 601. (2) Where the 
grantee, in a deed made in considera- 
tion of his contract to support the 
grantor and furnish her a home on 
the premises, committed a breach of 
the condition by selling the premises 
and depositing a deed in escrow, to 
be delivered on payment of the price, 
without making any provision for his 
grantor’s protection, such grantor 
had a right to submit to the contract 
of sale without jeopardizing her right 
to rescind for breach of the condition, 
Gall v. Gall, 126 Wis. 390, 105 NW 
953, 5 LRANS 603. 

[b] Silence on one side and con- 
duct in good faith relying thereon on 
the other, whereby such other will 
be damaged if the act relied on is 
not binding, constitutes a waiver, 
and the grantor will lose the benefit 
of a condition that the land revert on 
nonperformance by conduct rendering 
it inequitable for him to insist on the 
forfeiture as stipulated. Maginnis v. 
Knickerbocker Ice Co., 112 Wis. 385, 
88 NW 300. 

3. Howe v. Lowell, 171 Mass. 575, 

51 NE 536; Sanderson vy. Dee, (Okl.) 
168 P 1001; Ross v. Sanderson, (Okl.) 
162 P 709. 
. 4 Chalker v. Chalker, 1 Conn. 79, 
6 AmD 206; Wheeler v. Dunning, 33 
Hun (N. Y.) 205; Hurley v. McCallis- 
ter, 19 S. D. 381, 108 NW 644 

{a] There is a waiver: (1) Where 
the sum due on an annuity is accept- 
ed after forfeiture. Chalker vy. 
Chalker, 1 Conn. 79, 6 AmD 206; Hur- 
ley v. McCallister, 19 S. D. 381,! 103 
NW 644. (2) Where the grantor left 
the premises for a time because of 
an alleged breach, but returned and 
accepted further support. Dunklee 
v. Hooper, 69 Vt. 65, 87 A225. See 
also Norton v. Perkins, 67 Vt. 203, 31 
A 148. (8) Where the condition was 
not to sell any separate parcel with- 
out first offering it to the grantor, 
and the latter accepted a mortgage 
from the grantee, containing a power 
of sale, and assigned it. Wheeler v. 
Dunning, 83 Hun (N. Y.) 205. See 
hye Grigg v. Landis, 21 N. J. Ha. 


[b] There is no waiver (1) where 
the condition is to cultivate land, ren- 
der half the produce, and pay certain 
sums of money, ete., and after condi- 
tion broken, the grantor orders the 
grantee to quit the premises but ac- 
eepts the produce (Frost v. Butler, 7 
Me. 225, 22 AmD 199); (2) or by re- 
ceiving, after forfeiture, the amount 
due on the note of a third person, 
passed to him as the consideration 
of the conveyance (Lawrence v. Gif- 
ford, 17 Pick. (Mass.) 866). (3) 
Where grantees in a deed covenanted, 
among other things, to keep a suit- 
able horse for the use of the gran- 
tors, and there had been no perform- 
ance of such covenant, and there had 
been a forfeiture for the breach of 


neglects for many years to bring an action to enforce 


the condition, a subsequent accept- 
ance of performance of other cove- 
nants essential to their support did 
not operate as a waiver of the for- 
feiture, it appearing that litigation 
was pending in which the grantees 
were insisting upon the forfeiture. 
Dunklee v. Adams, 20 Vt. 415, 50 
AmD 44. (4) A vendor was not 
estopped from enforcing forfeiture 
for breach of contract restricting 
sale of intoxicants on the land be- 
cause it accepted payment in ig- 
norance of violations. Southern Pac. 
R. Co. v. Blaisdell, 33 Cal. A. 239, 164 
P 804. (5) Also where the purchaser 
was about to breach a contract re- 
stricting the sale of intoxicants and 
paid the balance on the purchase 
price before it was due, the vendor's 
return of the money was not such 
repudiation as would prohibit the en- 
forcement of forfeiture. Southern 
Pac. R. Co. v. Blaisdell, supra. 

5. Chalker v. Chalker, 1 Conn. 79, 
6 AmD 206. 

6. Bonniwell v. Madison, 107 Iowa 
85, 77_NW)/530. 

7. Kampman v. Kampman, 98 Ark. 
328, 185 SW 905; Risley v. MecNiece, 
71 Ind. 434; Bredell vy. Kerr, 242 Mo, 
317, 337, 147 SW 105; Buckmaster vy. 
Necdham, 22 Vt.’ 617. 

“While a mere lapse of time alone, 
within the period of limitation, will 
not bar his right of entry to enforce 
a forfeiture, yet, if the grantor de- 
lays an unreasonable length of time 
before asserting his right, and knows 
that the grantee, on the faith of his 
title, is making valuable improve- 
ments on the property, so that there 
exist in the case the elements of an 
estoppel, he will be held to have 
waived his right to a forfeiture.” 
Bredell v. Kerr, supra. 

[a] But the grantors are not 
estopped by the failure to claim a 
breach or assert a right of reéntry 
at the expiration of a reasonable time 
for performance of the conditional 
act, even though the grantee has been 
deprived of its revenues between the 
expiration of such time and the com- 
mencement of suit, the grantor not 
being in fault for such loss. Union 
College v; New York, 65 App. Div. 


553, 73 NYS 61 [aff 173 °N. Y. 88, 65 
NE 853, 39 AmSR 569]. 

8. Ludlow v. New York, etc, R. 
Co., 12 Barb. (N. Y.) 440. But see 


Birmingham Public School Dist. v. 
Sharpless, 27 Pa. Super. 630 (holding 
that in ejectment to enforce the 
rights of a school district to certain 
land, defendant who entered for 
breach of condition in his deed to 
plaintiff cannot set up as a ground 
of forfeiture the failure of the dis- 
trict to institute proceedings at an 
earlier date to eject him). 


9. Dunklee v. Hooper, 69 Vt. 65, 
87 A 226. 
10. Common School Dist. No. 7 v. 


Patrick, 102 SW 237, 31 KyL 287; Me- 
Cue v. Barrett, 99 Minn. 352, 355, 109 
NW 594 [cit Cye); Bredell v. Kerr, 
242 Mo. 317, 147 SW 105; Jones v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 434-438] 


the agreement ;*4 or where, having an election so to 
do, he fails to claim a defeasance during his life- 
time.1?, Where the condition consists of a restraint 
on alienation, a forfeiture cannot be exacted by any 
one except within the period of restriction;!* but 
within the period of restriction neither the statutes 
of limitaton nor the rule of laches has any applica- 
tion where the original grantee and his children have 
been in possession continuously and the person to 
whom the land was conveyed in violation of the re- 
straint on alienation has not asserted any act of 
ownership or control.14. And if the grantor is in 
possession at the time of condition broken, he waives 
the forfeiture if he makes no express claim to hold 
for condition broken.’ 

[§ 435] h. Effect of Waiver. After a forfeit- 
ure is once waived the grantor can never take ad- 
vantage of it."° So if a person has dispensed with 
the condition he cannot afterward enter for a sub- 
sequent breach,*? although it has been held that a 
waiver of forfeiture resulting from a breach of a 
condition subsequent in a deed. in favor of the named 
person and for a stated person is limited to the terms 
of the waiver and does not destroy the condition 
altogether;!® and although the grantor unjustifiably 
prevents performance by his acts the fee is not 
thereby vested unconditionally in the grantee, but 
the condition should be performed within a reason- 
able time thereafter? A waiver of past breaches 
of condition is not, however, a waiver of all rights 
of future performance.*° 


peclely 16 Tex. Civ. A. 305, 41 SW 


1l. Huntington v. Titus, 50 App. 
Div. 468, 64 NYS 58 [aff 169 N. Y. 


Ads 
& S..(Pa.) 88. 
18. 


DEEDS 


Dickey v. McCullough, 2 Watts 


Moss v. Chappell, 126 Ga. 196, 
54 SH 968, 11 LRANS 398 (where the 


[18:C2F.] 379 

[§ 436] 10. Enforcement of Forfeiture—a. 
Remedy in General. The grantor may be entitled 
only to a forfeiture of the estate;?4 or he may in- 
stitute a proceeding to recover the thing granted ;22 
sue for partial failure of consideration ;?* or in as- 
sumpsit for nonperformance by the grantee of the 
duties specified as the condition;?* have a writ of 
entry;*° or bring an action for damages,?° or of 
covenant,?" ejectment,*> or trespass to try title.?° 
And upon failure to perform a condition for main- 
tenance, the grantor may have the amount of his 
maintenance determined and declared a lien upon 
the premises, and, if not paid, have the premises 
sold.8° A recovery for breach of a condition may 
also be had even though the deed also recites a 
money consideration.’+ The necessity, however, of 
a court proceeding, as a prerequisite to a forfeiture, 
may depend upon whether there is a grant of the fee 
or of an easement.®? But a condition whiéh creates 
a charge on the annual rents and profits, but not 
on the land itself, cannot be enforced by a sale of 
the corpus of the property.’* 

[§ 437] b. Public Grant. In the ease of a pub- 
lic grant the right of the government to repossess 
itself of the estate granted may be asserted through 
judicial proceedings, or by some legislative act show- 
ing an assertion of ownership on account of the 
breach of the condition upon which the original grant 
was made.** 

[§ 438] c. Equitable Relief—(1) In General. 
Equity will not, as a general rule, lend its aid to 

“26. Stuyvesant v. New York, 11 
Paige (N._Y.) 414; Gardner y. Fred- 


erick, 96 Wash. 324, 165 P 85: See 
also De Kay v. Bliss, 120 N. Y. 91, 


579 mem, 61 NE 1185 mem]; Beau- 
plea v. Gallart, 1 Porto Rico Fed. 


12. Berryman vy. Schumaker, 67 
Tex. 312, 8 SW 46. 

13.. Francis v. Big Sandy Co,; 171 
Ky. 209, 188 SW 845; Kentland Coal, 
ete., Co. v. Keen, 168 Ky. 836, 183 
SW 247, LRA1916D 924. 

14. Pond Creek Coal Co. v. Run- 
yon, 161 Ky. 64, 170 SW 501. 

15. Willard v. Henry, 2 N. H. 120. 
Compare New Brockton First Nat. 
Bank v. MeIntosh, (Ala.) 79 S 121 
(holding that the grantor is not 
barred from equitable relief by lach- 
es where he is and has been in pos- 
session of the property and the gran- 
tee has asserted no adverse right). 

16.. Chalker v. Chalker, 1 Conn. 
6 AmD 206; Chicago Sanitary 
Dist. v. Chicago Title, ete.,.Co., 278 
Ill. 529, 116 NB 161; Guild v. Rich- 
ards, 16 Gray (Mass.) 809; McCue v. 
Barrett, 99 Minn. 352, 355, 109 NW 
594 [cit Cyc]; Humphreys County Ba. 
of Education v. Baker, 124 Tenn. 39, 
48, 184 SW 868. See Wilkes v. Groo- 
ver, 138 Ga. 407, 75 SE 353 (holding 
that the administrator of the gran- 
tor could not assert forfeiture). 

“The right of re-entry is at the 
election of him who has the right to 
enforce it, and, if he once dispense 
with it, he cannot afterwards enter 
for a subsequent breach of the con- 
dition.” Humphreys County Bd. of 
Education v. Baker, supra. 

a] A condition which is Fuster 

waived and extinguished 

gone forever and cannot be 1S 


Chicago Sanitary Dist. v. Chicago 
Title, etc., Co., 278 Til. 529, 116 NE 
161; McWhorter v. Hetzell,’ 124 Ind. 


129, 24 NE 748; Merrifield v. Cobleigh, 

4 Cush. (Mass:) 178. 

{b] MWustration—A grantor in a 
deed conditioned on support of him- 
self and wife could, after her death, 
waive a failure to comply, and he 
having aceepted partial support, his 
administrator could not recover the 
land. Wilkes vy. Groover, 138 Ga. 
407, 75 SE 353, 


XY 


cases holding to the contrary are re- 
xlewed and the effect of Dumpor’s 

Case, 4 Coke 119b, 76 Reprint 1110, 
as the foundation’ for them is con- 
sidered), 

19. Baker v. Oneonta W. C, T. U., 
57 App. Diy. 290, 67 NYS 949. 

20. Ritchie vy. Kansas, ete., R. Co., 
55 Kan. 86, 39 P 718. See Gall v. Gall, 
126 Wis. 390, 105 NW 953, 5 LRANS 
603 (holding that where land was 
conveyed in consideration of certain 
annual payments to the grantor in 
money and personal property for sup- 
port and a home on the premises con- 
veyed, an_ action at law for breaches 
committed prior to the action and the 
receipt of payments” after such 
breaches did not constitute such an 
election of remedies as to defeat an 
action to rescind for subsequent 
breaches in failing to make the pay- 
ments and in contracting to sell the 
premises). 

21. Chicago Sanitary Dist. v. Chi- 
cago Title, ete, Co., 278 Ill. 529, 116 
NE 161; Close v. Burlington, ete., R. 
Co,, 64 Iowa 149, 19 NW 886. See 
Com. v. Prescott, 6 Dane Abr. (Mass.) 
82 (for proceedings by information 
for breach of the conditions of a deed 
of land by the commonwealth), 

22. Palmer v. Ft. Plain, etc., Plank 
Road Co., 11 N. Y. 876; Brittain v. 
Taylor, 168 N. C. 271, 84. SE 280. 

[a] Under Civ. Code § 1109, pro- 
viding that, on breach of a condition 
subsequent in a grant, “the person 
otherwise entitled to hold under the 
grant must reconvey the property to 
the grantor or his successors,” a 
grantor, on entry for breach of con- 
dition in a recorded deed, may sue 
to compel a reconveyance, as the rec- 
ord of the deed shows the legal title 
to be in the grantee notwithstanding 
the entry. Parsons v. Smilie, 97 Cal. 
647, 32 P 702. 

23. Berkley v. Union Pac, R. Co., 
33, Fed. 794. 

24, Harriman v. Park, 55 N. H. 
471. 
26. Frost v. Butler, 7 Me. 225, 22 
AmD 199, 


24. NE 800 (where rescission was held 
not to be proper when there was a 
failure to perform a dependent cove- 
nant and not a breach of a condi- 
tion precedent). But see Close v. 
Burlington, ete., R. Co., 64 Iowa 149, 
19 NW 886 (where remedy was limit+ 
ed to recovery of land wheré there 
was no personal liability of a subse- 
quent grantee). 

[a] Reconveyance or damages in 
the alternative may be ordered. Gore 
v. Sumersall, 5 T. B. Mon. (Ky.) 505. 

27. Dickey v. McCullough, 2 Watts 
& S. (Pa.) 88; Walker v. Renfro, 26 
Tex. 142. 7 

28. I1l—Chicago Sanitary Dist. v. 
Chicago Title, ete, Co., 278 Ill. 529, 
116 NE 161. 
yaptocrinore v. Wingate, 53 Mo. 

Nebr.—Jetter Nebr. 
429, 97 NW 596. 

N. Y.—Gallupville Reformed 
Church v. Schoolcraft, 65 N. Y. 134. 

Pa.—Ringrose v. Ringrose, 170 Pa. 
593, 38 A 129; Schnyder v. Orr, 149 
Pa, 320, 24 A 306; Soper v. Guernsey, 
71.Pa..219;. Cook v. Trimble, 9 Watts 
15; Bear v. Wisler, 7 Watts 144; Le- 
high Coal, etc., Co. v. Gluck, 5 Pa. 
Co. 662; Guss v. West Chester R. Co., 
1 Chest. Co. 363. 

W. Va.—Martin v. Ohio aves R. 
Co., 37 W. Va. 349, 16 SE 58 

29. Alford v. Alford, 1 Tex. Civ. 
A. 246, 21 SW 283. 

30. Stehle v. Stehle, 39 App. Div. 
440, 57 NYS 201. 

Bouvier v. Baltimore, ete., R. 
Co., 65. N. J. L. 318, 47 A 772. 

Lake Erie, etc., R. Co. v. Zie- 
barth, 6 Ind. A. 228, 33 NE 256. 

33. Hitchcock v. Culver, 107 Ga. 
184, 33_SE 35 

Kansas_ City, 


v. Lyon, 70 


34. Schlesinger v. 
etc., R. Co., 152 U. S. 444, 14 SCt 647, 
$88 L, ed. 507 [aff 39 Fed. 741]; Atty.- 
Gen. v. Gardiner, 117 Mass. 492. 

fa] Only the state can object to 
the erection of a monument on a 

ublic square on the ground that it 

sa “building” within the meaning of 
>. condition prohibiting the erection 


380 [180.J.] 


enforce a penalty or forfeiture and to divest an 
estate for breach of a condition subsequent,*® 
forfeiture will not be declared in equity where 
the grantor has another adequate remedy either at, 
law, as by suit on the covenant, or in equity for en- 
forcement of vendor’s lien or for specific perform- 
ance, or by injunctive relief restraining the use of 
the property beyond the limitation or restriction.*% 
But relief may be had in equity when the remedy at 
And further where 
it would be unequitable and unjust to uphold the in- 
strument as still validly existing after the breach 
of a condition subsequent, equity will declare a for- 
feiture,** especially where the language of the in- 
strument shows that it was the purpose of the party 
to declare that the breach should operate as a for- 
So the circumstances may justify restor- 
ing the consideration with interest from demand, 


law is not full and complete.*? 


feiture.*® 


DEEDS 


So a 


[§ 439] (2) 


of buildings thereon. Cincinnati Soc,.’s|}of land in fee to a city for park 


te 154 Pa. 621, 26 A 647, 20 LRA 


35. Ark.—Kampman y. Kampman, 
98 Ark. $28, 135 SW 905 (grantor 
must resort to law for breach of con- 
dition to pay annuity for life). 


Til.—Toledo, etc, R. Co. v. St. 
Louis, ete, R. Co., 208 Ill. 6238, 70 
NE 715. 

Iowa.—Strothers v. Woodcox, 142 
Iowa 648, 121 NW 51. 

Ky.—Klasener v. Robinson, 100 


SW 256, 30 KyL 1032, 100 SW 1199, 
31 KyL 204. 


Minn.—Chute v. Washburn, 44 
Minn. 312, 46 NW 555, 
Miss.—Thornton v. Natchez, 88 


Miss. 1, 41 S 498; Vicksburg, ete, R, 
Co. v. Ragsdale, 54 Miss. 200. 

Mo.—Lackland v. Hadley, 260 Mo, 
539, 169 SW 275; Moberly vy. Tren- 
ton, 181 Mo, 637, 81 SW 169; Megsser- 
smith v. Messersmith, 22 Mo. 369; 
Kansas City, etc., R. Co, v. Young, 
167 Mo. A. 524,152 SW 118. See Rey- 
nolds v. Reynolds, 234 Mo, 144, 138 
SW 411 (where it was held that the 
rule did not apply where the gran- 
tors had never been out of posses- 
sion and there was no occasion for 
forfeiture or reéntry, and that a de- 
cree properly annulled and canceled 
the deed). 
cane H.—Smith v. Jewett, 40 N, H. 

W. Va.—Spies v. Arvondale, etc,, R. 
Co., 60 W. Va. 389, 55 SE 464. 

[a] For example.—(1) Equity 
will not compel grantors to join in 
the appointment of appraisers under 
a deed conditioned for school use and 
on breach if ‘the grantees shall 
knowingly persist therein, the gran- 
tees forfeit the right herein conveyed, 
upon the grantor paying to them the 
appraised value of such buildings” 
and providing a method for apprais- 
ing the value of such buildings. 
Warner v. Bennett, 1 Conn, 468. (2) 
And if by reason of the nature of 
the grant the title vests in the gran- 
tee and descends to the heirs, the 
grantor cannot obtain a cancellation 
of the deed on the ground that the 
grantee’s attempt to perform waa in- 
valid as to its results. Bovee v. 
Hinde, 125 Til. 187, 26 NW 694. (8) 
So where the condition to be per- 
formed is but a small part of the 
consideration, the failure to perform 
is not a ground for canceling the 
conveyance. DeKay v. Bliss, 4 NYSt 
128 [aff 120 N. Y. 91, 24 NE 300), (4) 
Again where a deed is in considera- 
tion of the extension of its line by a 
railroad company, tha failure after 
such extension to maintain as good 
a train service as before affords no 
ground for cancellation of the deed, 
there being no stipulation as to the 
kind of service to he rendered, 
Northrup v. Mollett, 365 SW 268, 18 
Kyl 89. (5) The residuary devisees 
of a grantor who had granted a tract 


purposes, under a conveyance con- 
taining a condition that the outer 
edge of such park should be leased 
by the city for occupancy for villa 
purposes and should be an ornament 
to the park, could not maintain an 
action in equily in which they did 
not allege willful neglect of the con- 
dition by the elty, but proceeded 
upon the theory that the property 
could not be rented, and prayed for 
a sale of the strip and the payment 
of the proceeds of the sale over to 
them, Lackland vy, Hadley, 260 Mo, 
539, 169 SW 275. 

36. Seaboard Air Line R. Co. v. 
Anniston Mfg. Co., 186 Ala, 264, 65 8 
187; Watrous v. Allen, 57 Mich, 862, 
24 NW 104, 58 AmR 368. But see 
Close v. Burlington, ete, R. Co, 64 
Iowa 149, 19 NW 886 (where it was 
held that a decree for specific per- 
formance is not a proper remedy for 
breach of a condition as to railroad 


use), 

37. Vicksburg, etec., R, Co. v, Rags- 
dale, 54 Miss. 200. And see Haut v. 
Corvallis School Dist, No, 1, 62 Mont, 
896, 158 P 816° (where, in a sult in- 
volving a deed containing a condition 
that the property should revert when- 
ever it ceased to be used for cer- 
tain designated purposes, the court 
held without discussion that a court 
of equity has jurisdiction to entertain 
a suit to establish the ownership of 
the original grantor and to enipin 
defendants from interfering with a 
bullding located on the premises), 

[a] A condition in a deed to main- 
tain railroad crassings may be én- 
forced in equity, Aiken vy, Albany, 
ete., R. Co,, 26 Barb, (N, Y,) 289. 

{[b] A bill will lie to set aside a 
deed or to compel the execution of a 
trust where such deed is made in con- 
sideration of the peenteee promise to 
manage the land and pay off the 
mortgages and the agreement is not 
fulfilled by the grantee, Weatheraton 
v. Richardson, 68 Ga, 501 


88. Shannon v, Long, 180 Ala, 128, 
60 8 272, 
39. Shannon v, Long, 180 Ala, 


128, 60 8 273, 


40. Stevens v, Pillsbury, 67 Vt, 
205, 62 AmR 121, J 
41. Sanderson y, Dee, (Ol1,) 168 P 


1001; Lowrey y. Finkleston, 149 ‘Wis, 
222, 230, 184 NW 844, 

“Courts of equity take jurisdiction 
in such cases not to forfelt a title, 
but to quiet a title already forfeited 
for nonperformance of a condition 
subsequent, and, to the end that a 
conditional grantor's remedy may be 
complete, it will cancel all writings 
and records which might otherwise 
be used presently or in the future to 
hia prejudice," Lowrey vy, Winkle. 
aton, supra, 

42, Ark,—Friest vy, ip og 108 
Ark, 464, 144 SW 921, 149 SW 94, 

Conn,—-Penfield v, Penfield, 41 


instead of enforeing the conditional deed? 
remedy of a grantor in possession of Jand conveyed 
by deed on condition subsequent for breach of the 
condition is in equity to set aside the deed, and to 
remove the cloud from his title." 


[§§ 488-439 


The 


Maintenance or Support. If the 


grantees, in conveyances conditioned for mainte. 
nance or support, so neglect or refuse to fulfill the 
condition that there is a breach thereof, equity has 
jurisdiction to rescind the contraet, cancel or sot 
aside the deed, compel a reeonveyance, or other= 
wise restore the consideration to the grantor.*# 
equity will restore the grantor to his ownership of 
the property, and cancel all records that might other- 
wise be used to his prejudice." 
not only annul the conveyance and conditional agree. 
ment but will also do equity between the parties as 
to rents and improvements,* or the grantor may 


So 


And the court will 


Conn, 474; Peck v, Hoyt, 89 Conn, 9, 
ve C.-—Diggins v. Doherty, 1b D. GC: 
Til.—Cooper v, Gum, 162 UL, 471, 89 
NH 267; Kusch v. Kusch, 148 111, $68, 
82 NI 267; Mamero y, Henschel, 20 


1, An 846 [aft 120 1. 660, 12, NI0 
Ind.—Huffman vy. Rickets, 60. Ind. 
A, 626, 111 NID 823, 


| Compare Cope. 
land vy, Copeland, 89 Ind, 29 (holdin 
that where a provision or support 
was expressly made a charge on the 
land, ®& personal Judgment against 
the grantee was Improper), 

Towa.-Patterson v, Patterson, 8&1 
Towa 626, 47 NW 768, 

Ky.—Adkina v, Adkina, 171 Ky, 762, 
188 SW 848, 846 folt Cye); Reeder vy, 
Reeder, 89 Ky, 629, 132 SW 1063, 11 
Kyl 781; Jenkina v, Jenkina, 8 'T. B, 
Mon, 827, 

Mich,—-Rextord vy, Schofield, 104 
Mich, 480, 69 NW 887; Stuyvesant v, 
Wilcox, 93) Mich, 228, 62 NW. 617; 
Dodge v. Dodge, $2 Mich, 109, 68 NW 


296, But see Storra v, Storra, 68 
Mich, §5, 24 NW 664, 

Minn.-Dbert v, Gildemeluter, 106 
Minn, 88, 118 NW 166; Johnson v, 
pepe te 108 Minn, 168, did N 

Mo,—Reynolda v, Reynolds, 2884 


Mo, 144, 186 SW 411, But aoe Men 
seramith v, Meésseramith, 22 Mo, 860 
(holding that a court of equity never 
lends its ald to the enforcement of 
a forfeiture under any clroumatanees, 
and henee, where real property wea 
conveyed by a deed providing that 
the grantee's ealate in the land would 
be devested on (he nonperformanes 
of the express condition that the 
grantpe should provide for the gran. 
tor a good and sullicient maintenance 
during her atural life, the grantor 
cannot maintain a mull to annul the 
deed, although the grantee died Ine 
teatate without making any provision 
for (he support of the grantor), 
Oh.—Reld v. Burna, 18 Oh, St. 40. 
W. Va.=Wilfong v. Johnson, 41 W, 


Va. 288, 29 81 780, 
Wisk Danielson Vv, Dantelaon, 165 
Wis, 171,/ 161 NW Ws? GRAIPITD 


624; Glocke v. Glocke, 118 Wis, 808, 


89 NW 118 Blake v, Blake, 60 Win, 
892, 14 NW 178; Bogle v, Bogle, 44 
‘Wia, 20 


, 
[al Sufficiency of complalntenA 
complaint, in an action by a parent, 


alleging that he conveyed by Wat. 
ran y land to his aon under an agrees 
ment for support fer life and for 


ayment annually of ®& Certain sum 
n money, and that defendant failed 
to comply with his agreement in 
many substantial reapecta, ataten a 
cause of aetion entitling plaintit§ to 
relief, WBruer v, Bruer, 100 Minn, 260, 
128 NW 819, 28 LIRANS GOR, 

Wia, 08, 


4%. Glocke v, Glocke, 114 

89 NW 118, J , 
4A, Morgan v. Loomia, 78 Wie, 604, 

48 NW 109, 


| eee ween, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 439-442] 


have his title quieted,** or other equitable relief will 
be granted,*® especially so where the grantee’s prom- 
ises have been fraudulently made and the deed 
executed in reliance thereon.*7 In some jurisdictions 
a conveyance conditioned for the support of the 
grantor will be treated as a mortgage, and, in case 
of breach by the grantee, equity may grant relief by 
foreclosure forfeiting and extinguishing the gran- 


tee’s right.48 
{§ 440] (8) From Forfeiture. 


lieve from forfeiture in case of breach of conditions 
in deeds,*® as in case of other penalties, and will 
adapt the relief to the nature of the case;*° but the 
granting of relief rests in the sound diseretion of the 


eourt.5+ 
[§ 441] d. Reéntry—(1) 


45. Richter v. Richter, 111 Ind. 
456, 12 NE 698; Smith v. Smith, 23 
Wis. 176, 99 AmD 153. 

46. Neimeyer v. Knight, 98 Ill. 222 
(holding that if the original grantee 
makes payment, on his grantee’s fail- 
ure to comply with the condition for 
support, the former is entitled in 
equity to have the amount paid 
charged on the latter’s land); Daniel- 
son v. Danielson, 165 Wis. 171, 161 
NW 787, LRA1917D 624. See Bruer 
v. Bruer, 109 Minn. 260, 123 NW 813, 
28 LRANS 608 (holding that, where 
a parent conveys real property to a 
son in consideration of his agreement 
to support him for life, whether the 
agreement constitutes a condition 
subsequent or not, he may, for breach 
of the agreement, have the convey- 
anee canceled, or the amount due 
made a charge against the land, or 
have such other relief as the evi- 
dence may justify). 

[a] Even though performance is 
secured by bond and mortgage, the 
grantor’s remedy is not thereby re- 
stricted, but equity will regard: the 
condition as a condition subsequent, 
a breach of which will. cause a re- 
version of the title. Wanner v. Wan- 
ner, 115 Wis. 191, 91 NW 671. 

[b] Where a mother deeds a house 
to her daughter in consideration of 
a home for life, and the daughter 
performs her obligations until her 
death, when the property descends to 
her infant children, and her husband 
compels the mother to abandon the 
house, equity will not rescind the 
deed, but through a receiver will ad- 
minister the property for the benefit 
of the children, subject to the right 
of the mother for support therefrom. 
piel aly v. Cubine, 101 Va. 768, 45 SE 


47. Wampler v. Wampler, 30 Gratt. 
(71 Va.) 454. 

48. Abbot v. Sanders, 80 Vt. 179, 
66 A‘ 1032, 130 AmSR 974, 13 LRANS 
725, 12 AnnCas 898. 

fa] Averments.—In such an ac- 
tion, where there was a _ persistent 
and aggravated abuse of the grantor 
for the purpose of driving her from 
the premises, without facts. that 
could furnish any excuse, it is not 
necessary to aver readiness to do 
equity, since the rules of equity 
would not afford relief to the grantee. 
Abbot v. Sanders, 80 Vt. 179, 66 A 
1032, 130 AmSR 974, 18 LRANS 725, 
12 AnnCas 898. 

49. Conn.—Holmes v. Brooks, 84 
Conn. 512, 80 A 773. 

Ill.— Chicago Sanitary Dist. v. Chi- 
cago Title, etc., Co., 278 Ill. 529, 116 
NE 161; Dodsworth v. Dodsworth, 254 
Ill, 49, 98 NE 279. 

Kan.—Geffert v. Geffert, 98 Kan. 57, 
157 P 384. 

Mo.—Messersmith v. Messersmith, 
22 Mo. 369; Kansas City, ete., R. Co. 
v. Young, 167 Mo. A. 524, 152 SW 118. 

N. C.—Carolina, etc., R. Co. v. Car- 
penter, 165 N. C. 465, 81 SE_ 682. 

Vt.—Ordway v. Farrow, 79 Vt. 
192, 64 A 1116, 118 AmR 951. ° 

Va.—Potomaec Power Co. v. Bur- 
chell, 109 Va. 676, 64 SE 982. 

Wyo.—Parker v. Meadows, 20 Wyo. 
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Kquity may re- 
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The grantor may elect to reénter for breach or non- 
performance of the conditions annexed to his deed.5? 
And where a right of forfeiture is expressly re- 
served, in a deed, but a right of reéntry is not ex- 
pressly reserved, the latter right, being a necessary 
incident to the former, will be implied.®$ 


Necessity. Upon the breach or 


nonperformance of a condition annexed to the grant 
of a freehold estate, the title conveyed is not void 
but is only voidable by the act of the grantor or his 
heir, who must take advantage of the condition and 
repossess himself of the estate by actual reéntry, or 
by some act equivalent thereto and manifesting an 
intent to terminate the estate.5+ ) 


This rule applies 


even though the land is expressly conditioned to re- 


183, 122 P 586. 

See also Donnelly v. Eastes, 94 Wis. 
390, 69 NW 157 (holding that, al- 
though there has been a rightful en- 
try after condition subsequent brok- 
en, so that the estate has reverted 
under the terms of the deed, yet 
equity may relieve the grantee from 
the consequences thereof, where com- 
pensation may be had in money, and 
the grantee is willing to perform). 

{a] Where the agreement is sim- 
ply one for the payment of money (1) 
“a forfeiture of land incurred by its 
non-performance will be set aside on 
behalf of the defaulting party, or 
relieved against in any other manner 
made necessary by the circumstances 
of the case, on the payment of the 
debt, interest and costs, unless com- 
plainant has debarred himself by his 
own conduct. This doctrine is ap- 
plied when the failure has been 
caused by ignorance and was not 
willful.” Dodsworth v. Dodsworth, 
254 Ill. 49, 52, 98 NE 279. (2) Where 
the condition is to secure the pay- 
ment of money, or the performance 
of an obligation the breach of which 
can be fairly measured in money, the 
particular thing to be done or the 
particular time of doing it not being 
made essential and of the very es- 
sence of the contract, a court of equi- 
ty by an arbitrary rule of construc- 
tion may hold that the parties did not 
intend the full force of their lan- 
guage, but intended the condition to 
stand as security for the perform- 
ance of the obligation or the pay- 
ment of an equivalent in money, es- 
pecially where the person seeking the 
benefit thereof is not guilty of hav- 
ing willfully or inexcusably violated 
his obligations. Maginnis v. Knick- 
HN Bee a Ice Co., 112 Wis. 385, 88 NW 


50. Bethlehem v. Annis, 40 N. H. 
34, 77 AmD 700; Ordway v. Farrow, 
79 Vt. 192, 64 A 1116, 118 AmR 951 
(where grantee was given reason- 
able time to remove timber). See 
also Bliss v. Bradford, 1° Gray 
(Mass.) 407 (where a trustee was ap- 
pointed without examining whether 
the land had been forfeited by mis- 
appropriation); Donnelly v. Eastes, 
94 Wis. 390, 69 NW 157. But see 
Dunklee v. Adams, 20 Vt. 415, 50 
AmD 44 (holding that, where the 
grantee of a farm covenanted to per- 
form personal services, and deliver 
from time to time certain specific ar- 
ticles of produce and provisions, for 
the comfort and support of the gran- 
tor, and a forfeiture has been de- 
clared at law for a breach of the con- 
dition, equity has no power on a 
bill for relief to change the contract 
and direct a certain sum to be paid 
grantor, in lieu of performance of 
the covenants). 

{a] For example where a grantor 
in a deed, on condition subsequent re- 
quiring the grantee to render per- 
sonal services to the grantor and 
make semi-annual payments to her, 
was entitled to a rescission on the 
death of the grantee, who, during 
his lifetime, had performed the con- 
ditions, the court, in an equitable ac- 


vert upon breach or nonperformanee of the condi- 


counting, must credit the estate of 
the grantee, which is insolvent, with 
the amounts paid out under the deed. 
Lowrey v. Finkleston, 149 Wis. 222, 
134 NW 344. 

[b] On a breach of a condition re- 
straining alienation, the grantee may 
be given time, in the discretion of 
the court, in which to obtain a can- 
cellation of the sale by which the 
condition is breached, and thereby 
avoid a dissolution of the original 
sale. Queensborough Land Co, v. 
Cazeaux, 136 La. 724, 67 S 641, LRA 
1916B 1201, AnnCasi916D 1248. 

51. Holmes v. Brooks, 84 Conn. 
512, 80 A 773; Dunklee v. Adams, 20 
Vt. 415, 50 AmD 44. 

{a] Exercise of discretion—W here 
grantees in a deed covenanted to per- 
form certain services and furnish 
certain supplies to the grantors, and 
the deed was forfeited for a breach 
of a condition admitting of compen- 
sation in money, equity will not re- 
lieve where the evidence shows that 
the grantees have been guilty of oth- 
er breaches for which a forfeiture 
might be enforced at law, and when, 
under all the circumstances, the court 
does not feel confident that the gran- 
tees would thereafter perform the 
covenants. Dunklee v. Adams, 20 Vt. 
415, 50 AmD 44, ; 

52. Randall v. Wentworth, 100 Me. 
177, 60 A 871; Plumb v. Tubbs, 41 
N. Y. 442; Aiken v. Albany, ete. R. 
Co., 26 Barb. (N. Y.) 289; Stuyvesant 
v. New York, 11 Paige (N. Y.) 414. 
See also Wartenby v. Moran, 3 Call 
(7 Va.) 491. 

53. Adams v. Ore Knob Copper Co., 
7 Fed. 634, 4 Hughes 589; Smith v. 
Eagle Coal, etc., Co., 170 Mo. A. 27, 
155 SW_ 886. 

54. U. S—Rannels v. Rowe, 145 
Fed. 296, 74 CCA 376 [certiorari den 
207. U. S. 591, 28.SCt 257, 52 L. ed. 
355]; Atkins v. Ore Knob Copper Co., 
7 Fed. 634, 4 Hughes 589. 

Conn.—Lewis v. Lewis, 74 Conn. 
630, 51 A 854, 92 AmSR 240; Warner 
v. Bennett, 31 Conn. 468; Bowen v. 
Bowen, 18 Conn. 535; Chalker v. 
Chalker, 1 Conn. 79, 6 AmD 206. 

Ga.—Moss v. Chappell, 126 Ga. 196, 
54 SE 968, 11 LRANS 398. 

Tll.—Hart v. Lake, 273 Ill. 60, 112 
NE 286; Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 Ill. 
194, 106 NE 818, AnnCasi916A 833; 
Normal School Dist. Bd. of Education 
v. Normal First Baptist Church, 63 
Til. 204. 

Ind.—Preston v. Bosworth, 153 Ind. 
458, 55 NE 224, 74 AmSR 313; Clark 
v. Holton, 57 Ind. 564; Thompson v. 
Thompson, 9 Ind. 323, 68 AmD 638; 
Cross v. Carson, 8 Blackf. 138, 44 
AmD 742; Huffman v. Rickets, 60 Ind. 
A. 526, 111 NE 322; Van Horn v. 
Mercer, 29 Ind. A. 277, 64 NB 531. 

Iowa.—Hess v. Kernen, 149 NW 
847; Strothers v. Woodcox, 142 Iowa 
648, 121 NW 51; Bonniwell v. Madi- 
son, 107 Iowa 85, 77 NW 530. 

Ky.—Kentland Coal, ete, Co. v. 
Keen, 168 Ky. 836, 841, 183 SW 247, 
LRA1916D $24 [quot Cyc]; Griffith v. 
Owensboro, etec., R. Co., 15 KyL 271. 

Me.—Abbott v. Fellows, 116 Me. 
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tion;"" but it does not apply where the deed provides 
that. the title shall revert on the adjudication of a 
court of competent jurisdiction that the condition 
A covenant to reconvey, how- 


has been violated.®° 


ever, relieves from rule requiring reéntry.>? 


173, 100 A 657; Osgood v. Abbott, dy 
Me. 73; Tallman v. Snow, 35 Me. 342 A 
Md. —-Chesapeake, ete., Canal Co, v. 
Baltimore, etc., R. Co., 4 Gill & J. 1, 
Mass.—Hubbard vy. Hubbard, 97 
Mass. 188, 98 AmD 75; Guild v. Rich- 
ards, 16 Gray 2809; Thompson v. 
Bright, 1 Cush. 420. 
Mich.——Morris v. Hoyt, 11 Mich, 9. 
Minn,—Little Walls Water-Power 
Co. v. Mahan, 69 Minn. 253, 72 NW 


69 [elt Minneapolis, ete, KR. Co. v. 
Duluth, ete. KR. Co,, 45 Minn. 104, 47 
NW 464], 

Miss.—Yazoo, ete, R. Co. v. Lake- 
view Tract Co., 100 Miss. 398, 66 8 
293; Memphis, ete, KR. Co. v. Neigh- 


bors, 51 Miss, 412, 

Mo.—-Bredell v. Kerr, 242 Mo, 317, 
147 SW 105; Missourl Historical Soc. 
v. Academy of Science, 94 Mo, 459, 8 
SW 3246; sf Wit v, Lindell, 72 Mo, 198 
{aff 5 Mo. A 97), 

N. F Fo Roliioe v. Riley, 44_N. H, 
9; ER oases v. Sperry,.8 N. H. 477%; 
Spear v. Fuller, § N. H, 174, 28 AmD 
$91; Willard v. Fpleid 2N. H. 120, 

N, ¥.—-Vall v, Long Island R. Co., 
106 N. Y, 283, 12 Nf 607, 60 AmR 449; 
Towle v. Ret msen, 70 N, Y, 608; Hu- 
ber v. Gorg, 168 NYS 834. Compare 


Peo, v. Brown, 1 Cal, 416, Col, & C. 
Cas, 284, 
8. C.—Kibler v, Luther, 18 8. C. 


Tenn.—Humphreys County Bd. of 
Education v. Baker, 124 Tenn, 89, 48, 
1384 SW 863, 

Wis.-—-Mash v. Bloom, 1838 Wis. 646, 
me aM of 457, 14 LRANS 1187, 14 Ann 
‘an 
"Ont,—-Burdick v. Btathan, 38 Ont, 
22 


Li 

Contra, Branch v, Wesleyan Ceme- 
tery Directors, 11 Oh, Dee, (Reprint) 
£09, 29 CincLBul 398, 

phe Ooi mode of taking advan- 
tage of a breach of a condition in 
deed which has the effect to defeat 
or work a forfeiture of an estate 
is by entry, and thie is true upon the 
pringdiple that it requires as solemn 
an act to defeat, as to create, an es- 
tate,’ Humphreys County Bd, of 
Bducation v, Baker, supra 

fa Boason for rule.—(1) This 
rule it has been said “grew out of 
the doctrine of livery of seisin, the 
reason being that the forfeiture of 
condition broken must be accom- 
plished by acts of equal dignity and 
notoriety with those which created 
the condition, viz, deliver j oe 
actual or symbolic.” oore oY. 
Sharpe, 91 Ark, 407, 410, 121 SW 3841, 
23 LRANS 9387. (2) “Re-entry for 
condition broken is still a proper 
method of effecting a forfeiture, not 
because it i necessary as a resump- 
tion of seisin and essential to a 
transfer of title, but because it is an 
open and unequivocal manifestation 
of the purpose of the grantor to take 
advantage of the breach of the con- 
dition subsequent, Any other method 
possesain those characteristics 
would suffices.” Bryan v. Bliss-Cook 
Oak Co, 178 Wed. 217, 218, 101 CCA 
677 [app diam 223 U, 8. 706, 706, 707, 
$2 ACt 617, 618, 66 Ly ed. 621, 622, 

{b The more execution and re- 
cording of another deed to a third 
person by the grantors in a prior 
deed, after the original deed has been 
recorded and without notice to the 
grantees therein, Ja mot sufficient to 
effect a forfeiture of the first grant 
for breach of a eondition subse. 
quent, where no possession ia taken, 
and the original grantee subsequent« 
ly performs the condition, although 
after the time limited therefor in the 
decd has expired, Rannéla v, Rowe 
146 Bed, ay 14 OCA 3876 (oertiorarl 


acc fate ness 
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There 


den 207 U. 8. 591, 28 SCt 257, 52 L, ed. 
855). 


{c]) Wo actual entry is necessary 
to forfeit contingent rights which 
require no livery of seizin to create 
them. Kenner v. American Contract 
Co,, 9 Bush (Ky.) 202. 

55. U. S.—Adams v. Ore Knob 
Copper Co., 7 Fed. 634, 4 Hughes 589. 

Conn.—Chalker v. Chalker, 1 Conn. 
79, 6 AmD 206. 

Me.—Osgood v. Abbott, 58 Me, 73. 

Miss.—Yazoo, etc., R. Co. v. Lake- 
view Tract. Co., 100 Miss, 281, 56 S 


393. 
N. C.—Phelps v. Chesson, 34 N. C. 
C.—White v. Britton, 75 §. C. 


194, 

8. 

428, 56 SH 282. 

But see St. Louis Southwestern R. 
Co. v. Curtis, 113 Ark. 92, 167 SW 
489 (where a deed of land to a rail- 
road for the erection and maintenance 
of a section house provided that when 
it had ceased to be used as such the 
title to the land should revert, and it 
was held that such deed created a 
qualified or base fee which terminat- 
ed upon breach of the condition sub- 
sequent, and that the title ipso facto 
reverted to the grantor and that it 
was not necessary for him to take 
possession of the land in order to 
effect a forfeiture). 

[a] Bule applies even though it is 
provided that on breach the grantees 
shall forfeit the right conveyed 
therein on the grantors paying to 
them the appraised value of the 
pues standing on the land con- 


be ee . Warner v. Bennett, 31 Conn, 

56, v. Dacono Town Site 
Co., 60 yin 815, 1538 P 226, AnnCas 
1917C 108, 

57. anes v. St. Louis, 75 Mo. 671 
{aff 7 Mo, 429]. 

68. U. Fades X Pa Pace, n Co. v. 


Cook, 98 Bed. 281, 69 CCA 


i, salart v. Lake, 273 i 60, 112 


R. 


NE 2 

Kan,—Ritchie v. Kansas, etc., 
Co., 65 Kan, 36, 39 P 718. 

Minn.,—Sioux City, ete, R, Co. 
Davis, 49 arty sad 308, 51 NW 907; 
Sioux City, ete, R. Co. v. Singer, 49 
Minn, 801, 51 Nw 905, 32 AmSR 554, 
16 LRA 1761, 

N. Y.—Union College v. New York, 
173 N. Y. 38, 65 NE 853, 93 AmSR 
569 [aft 65 App. Div, 553, 73 NYS 
611; Plumb v. Tubbs, 41 N. Y. 442 
Southwick v, New. York Christian 
Missionary Soc, 151 App. Div. 116 
135 NYS 392 [aft 211 N, ¥. 515, 105 
NE 204), 

N. C.—Brittain v, Taylor, 168 N, C. 
271, 84 SI 280. 

Okl.—Sanderson v, ey Ad P 1001; 
Ross vy. Sanderson, 162 P 

And see Firth v. Los Angéles, Pac. 
Land Co., 28 Cal. A, 399, 152 935 
(where, ‘In an action to hs en title 
and to secure a decree requiring a 
reconveyance to be made on account 
of the condition broken, the court 
held that formal reéntry upon the 
land i# only one mode by which a de- 
termination of the grantor to take 
advantage of the condition broken 
may be manifested, and that it may 
also be well manifested by the bring- 
ing of an action to obtain a declara-~ 
tion of the determination of the es- 
tate of the grantee), 


But see Mash vy. Bloom, 133 Wis. 
646, 658, 114 NW 457, 14 LRANS 
1187, 14. AnnCas 1012 (where the 


court said: “Cases may be found 
in the books which appear to fur- 
nish some support for the respond- 
ent’s contention [in harmony with 
foxt|] but  eareful examination of 
them will show, we think, that they 
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are some authorities to the effect that the modern 
rule is that ejectment may be maintained without 
previous entry, demand, or notice;°* and there are 
also statutory provisions to the same effect.®® 
entry is also unnecessary where the grantor or his 


Re- 


are distinguishable from the in- 
stant case. Some rest upon the ex- 
press terms of the condition, others 
are between vendor and vendee under 
land contracts, others are  con- 
trolled by statute or particular 
facts showing no notice necessary, 
and still others are cases where a re- 
version is reserved in the grantor or 
there is a limitation. In Cowell v. 
Colorado Springs Co., 100 U. S. 55, 25 
L. ed. 547, the continued performance 
of the condition was made a condi- 
tion of the title by express terms and 
was self-executing, the nonperform- 
ance of which by its terms revested 
the estate in the grantor without any 
further act on his part. While there 
is a statement in the opinion in 
Ruch y. Rock Island, 97 U. S. 693, 24 
L. ed. 1101, to the effect that suit 
may be brought without actual en- 
try on previous demand, the opinion 
recognizes the doctrine that the es- 
tate remained in the grantee until 
consummation of the forfeiture. The 
court said (p. 696): ‘If the condi- 
tions subsequent were broken, that 
dia not ipso facto produce a reverter 
of the title. The estate continued in 
full force until the proper step was 
taken to consummate the forfeiture. 
This could be done only by the gran- 
tor during his lifetime, and after his 
death by those in privity of blood 
with him.’ Under our statute the 
forfeiture must be consummated and 
title revested before ejectment can 
be brought. In Cornelius v. Ivins, 26 
N. J. L. 376, there was an express 
provision in the condition that the 
deed and estate granted should cease, 
determine, and become uiterly void, 
and the pmemises revert to the gran- 
tors, their heirs and assigns, and re- 
vest in them in as full and ample a 
manner as if the deed had not been 
made. Other cases where it is held 
re-entry or its equivalent is not nec~ 
essary, where the question arose be- 
tween vendor and vendee under land 
contracts, are Seabury v. Doe, 22 Ala. 
207, 58 AmD 254; Dean v. Comstock, 


32 Ill. 178; Hotaling v. Hotal- 
ing, 47 Barb. (N. Y.). 163; - Ol- 
cott v. Dunklee, 16 Vt. 478. We 


think none of these cases are con- 
trolling here. Under our statute, in 
order to maintain ejectment -the 
plaintiff must have the right of pos- 
session when he begins the action, 
and such right does not exist in a 
case like the one before us until there 
is a reversion of title’). 

[a] “he theory that the claimant 
must re-enter or make demand for 
the possession of the premises is 
founded on the common-law cere- 
mony of livery of seisin; the conten- 
tion being that, in order to divest an 
estate, the same formality must be 
observed which was used in creating 
it. At common law it was necessary 
for the creation of an estate in free- 
hold that the parties should go upon 
the land, or in sight of the same, and 
there the grantor should deliver to 
the grantee a twig or a clod of earth 
and formally invest him with the 
possession of the premises; and this 
was called livery of seisin, a sine qua 
non in cornmon-law conveyancing. 
This is the sole foundation for the 
idea that previous demand must be 
made before bringing ejectment for 
the recovery of land on condition 
broken. Livery of seisin, however, 
has long since fallen into desuetude, 
and in the light of the modern regis- 
try statutes it is no longer consid- 
ered necessary.” Seeck v. Jakel, 71 
Or. 85, 49, 14 Pp 211, 216, LRA1915A 


679, 
59. Cowell v. Colorado Springs Co., 


Wor lator. onwon, developments ‘and sh in the law see cumulative Annotations, same title, page and note number. 
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heirs retain possession,®° but such party must mani- 
fest an intent to hold possession.®* 

Under statutes providing that a person out of pad 
session may transfer his interest in realty,®* a sub- 
sequent deed executed by an original grantor on con- 
dition has been held equivalent to reéntry and ef- 
fectual for the purpose of declaring a forfeiture and 
vesting the title in the subsequent grantee."* 

If a condition is followed 
by limitation over, it is a conditional limitation and 
takes effect without any entry or claim, and no act 
is necessary to vest estate in the party to whom it is 


Conditional limitation. 


limited.°* 


[§ 443] (3) Time. 


100 U. S. 55, 25 L. ed. 547 [aff 8 Colo. 
82] (Colorado statute); Seeck v. Jakel, 
TW Or. 36,141 4P) 211; LRALQIUbA 679; 
Lewiston Water, etc., Co. v. Brown, 
42 Wash. 555, 85 P 47; Martin v. Ohio 
River Co., 37 W. Va. 349, 16 SE 589. 

60. U. S.—Adams v. Ore Knob Cop- 
per Co., 7 Fed. 634, 4 Hughes 589. 

Ind.—Richter v. Richter, 111 Ind. 
456, 12 NE 698; Thompson v. Thomp- 
son, 9 Ind. 328, 68 AmD 688. 

Mass,—Lincoln, etc., Bank v. Drum- 
mond, 5 Mass. 321 

. C—Brittain v. Taylor, 168 N. C. 
271, 84 SE 280 

Pa.—Hamilton v. Elliott, 5 Serg. & 
Ri 376. 

{a] Trespass quare clausum fre- 
git lies without previous reéntry 
where the grantor is in possession, 
Rollins v. Riley, 44 N. + 9} 

{b] Where the grantor retains 
possession (1) no formal act of entry 
is necessary to enable him to avail 
himself of his right to have dam- 
ages assessed on breach or nonper- 
formance of the condition. Taylor v. 
Cedar Rapids, etc., R. Co., 25 Iowa 
371. (2) “Regularly when a grantor 
will take advantage of a condition, if 
he may enter he must enter, and 
when he cannot enter he must make 
claim, for the reason that a freehold 
and inheritance shall not cease with- 
out entry or claim. But if the gran- 
tor is himself in possession of the 
premises when the breach happens, 
the estate revests in him at once 
without any formal act on his part, 
and he will be presumed, after 
breach, to hold for the purpose of 
enforcing the forfeiture unless he 
waive the-.breach, which he may do." 
Ordway v. Farrow, 79 Vt. 192, 200, 64 
A 1116, 118 AmR 951. See O'Brien v. 
Wagener, 94 Mo. 93, 7 SW 19, 4 AmSR 
362 (holding that, where the grantor 
is in possession of the premises when 
a breach of condition happens, the 
presumption, after the breach, that 
he holds for the purpose of enfore- 
ing the forfeiture, is one of fact, and 
may be overcome by evidence con- 
sisting of acts and declarations of 
the party in possession, and the like). 

61. Hubbard v. Hubbard, 97 Mass. 
188, 98 AmD 75. 

62. See supra § 388. 

63. Moore v. Sharpe, 91 Ark. 407, 
121 SW 341, 23 LRANS 937. But see 
Rannels v. Rowe, 145 Fed, 296, 302, 
74 CCA 376 [certiorari den 207 U. S: 
591, 28 SCt 257, 62 L. ed. 355] (where 
it is said that’ the Arkansas statute 
authorizing an owner of an interest 
in lands in the adverse possession of 
another to sell and convey the same 
{Sandels & H. Dig. § 701] was not in- 
tended to change the rule requiring 
entry or an equivalent act to for- 
'feit an estate upon condition subse- 
quent). 

64. Stearns v. Godfrey, 16 Me. 158. 
Elkhart Car Works Co. v. El- 
113 Ind. 215, 15 NE 249. 


fal 
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If a time is fixed for per- 
forming a condition subsequent, an entry should not 
be made before the expiration thereof.°> And if it is 
expressly provided that entry may be made within a 
specified time after breach and notice given, such 
time will run from the giving of a new notice where 


A suit in ejectment will ne 
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the breach still continues.®% 
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Subject to these quali- 


fications the right of a grantor or his heirs to re-, 


[§ 444] (4) 


necessary.” 


[§ 445] (5) 


enter on breach of condition subsequent annexed to 
the grant, may be exercised at any time short of that 
preseribed by the statute of limitations.°? 


Sufficiency. An entry to be suf- 


ficient must be such a notorious and unequivocal act 
as demonstrates the intention of the grantor to ter- 
minate the previous estate,°’ 
expressly for that purpose.°° 
an entry is not invalid for want of notice to the 
grantee,’ and that the presence of a witness is not 


It must also be made 
It has been held that 


Effect. Upon entry or claim of 


breach of a condition subsequent, the grantor or his 
heirs become seized of the estate had at the time of 
making the grant upon condition, freed from any 
subsequent lien, encumbrance, or limitation.’ 
a person who reénters for breach of a condition may 


And 


premature, where there is no restric-a 444, 1 4 int 647, 38 L. ed, 507 [aff 39 


tion or condition that could affect 
the bargain or the grantee’s conduct 
before the giving of the deed, and the 
deed has not been delivered. Jump 
River Lumber Co. v. Moore, 70 Wis. 
1738, 85 NW 860. 

66. Gillis v. Bailey, 21 N. H. 149. 

67. Yazoo, etc., R. Co. v. Lakeview 
Tract. Co., 100 Miss. 281, 56 S 8938. 
See Union Pac. R. Co. v. Cook, 98 
Fed. 281, 89 CCA 86 (holding that to 
start the running of the statute a 
mere constructive possession of the 
grantee, such as accompanies the le- 
gal title, ought not to be deemed a 
denial of the grantor’s right to enter. 
Some act must be done by the gran- 
tee which is tantamount to his disa- 
vowal of his obligation to perform 
the condition). 

68. O’Brien v. Doe, 6 Ala, 787. 

“An entry or an equivalent act de- 
signed to work a forfeiture is not a 
mere matter of form which may be 
dispensed with; it is regarded as be- 
ing of substance because intended to 
destroy an estate (Tallman v. Snow, 
85 Me. 342), and whenever acts or 
words are relied upon as a substitute 
for a re-entry upon the land they 
must be of such a character as_ to 
distinctly admonish the grantee that 
thenceforth there is no waiver of his 
breach of condition and that his title 
is at an end. Willard v. Henry, 
N. H. 120, 122. An intention to for- 
feit formed in the mind but unde- 
elared is ineffectual. And for the 
same neason is a forfeiture declared 
to a third person but not communi- 
eated to the grantee. These rules 
are especially applicable where the 
condition prescribed is the doing of 
something within a time limited and 
the grantee afterwards proceeds and 
does it or causes it to be done in 
ignorance of the grantor’s purpose 
to assert a forfeiture. In such a case 
the grantor should be held upon plain 
principles of justice to have waived 
the temporary default, as was his 
privilege.” Rannels v. Rowe, 145 
Fed. 296, 301, 74 CCA 876 [certiorari 
den 207 U. §. 591, 28 SCt 257, 52 L. 
ed. 355]. 

[a] Entry is sufficient where: (1) 
Money being unpaid according to con- 
dition, the grantor notifies the gran- 
tee that the condition is broken and 
orders him to quit the premises. 
Frost v. Butler; 7 Me. 225, 22 AmD 
199: (2) The grantor went on the 
land with two witnesses and there 
notified the grantee that possession 
would be taken for the breach, Jenks 
v. Walton, 64 Me. 97. See also Row- 
ell v. Jewett, 69 Me. 293. (8) In the 
case of a private grant, an entry by 
the grantor, or any act equivalent 
thereto showing a purpose to take 
advantage of the breach of the con- 
dition subsequent, and to reclaim the 
estate forfeited by such breach, is 
all that is required. Schlesinger v. 
Kansas City, ete., R. Co. 152 U. 


Fed. 

[b] Entry insufficient.—(1) Entry 
on lots on one side of the street is 
not an entry on lots on the other side. 
O'Brien v. Doe, 6 Ala. 787. (2) So 
where A conveys to B an estate on 
condition, and at the same time B 
mortgages to A, who on the nonpay- 
ment of the mortgage debt at matur- 
ity enters for foreclosure, and while 
so in possession a breach of condition 
in the deed to B occurs, this is not 
sufficient without further notice to 
absolutely divest B’s estate. Stone v. 
Hllis, 9 Cush. (Mass.) 95. (3) Nor 
is the turning of cattle on the land 
while unimproved and uninclosed and , 
using the land as a means of access 
to adjoining land such an entry as 
will revest the estate. Guild v. Rich- 
ards, 16 Gray (Mass.) 309. (4) Again 
it is not sufficient for the grantor to 
obtain a_ surreptitious attornment 
from the tenant of the grantee, and 
to induce such tenant to accept a 
lease from him. Missouri Historical 
Soe. v. Academy ‘of Science, 94: Mo: 
459, 8 SW 846. (5) Where land was 
conveyed to a school district on spec- 
ified conditions subsequent, which 
were breached, it is not a sufficient 
entry that a son of the grantor, who 
was long prior to that time incompe- 
tent, went on the schoolhouse prem- 
ises and locked the schoolhouse on 
some occasions. Van Meter v. Kel- 
ly, 115 NYS 948, 


69. Bowen v. Bowen, 18 Conn. 535. 
sh Langley v. Chapin, 134 Mass. 
82. 

71, Dugan v. Thomas, 79 Me. 221, 
9 A 354. 

72. U. S.—Adams v. Ore Knob 


Copper Co., 7 Fed. 634, 4 Hughes 589. 

Ky. —Union Bethel Church v. Gay- 
lord, 1 KyL 408 10 Ky. Op, 8338. 
See Lowe v. Stepp, 132 Ky. 75, 116 
SW 298 (holding that a grantor who, 
on breach of condition in the deed, 
elects to declare a forfeiture of the 
title conveyed, and who with the con- 
sent of the grantee reénters and 
takes possession of the premises, ac- 
quires thereby an estaté, which is 
the subject of assignment). 

aes .—Hancock v. Carlton, 6 Gray 
3 

Or.—Bay City Land Co. v. Craig, 72 
Or. 31, 148 P 911 

Tenn. —Humphreys County Bd. of 
Education v. Baker, 124 Tenn, 39, 48, 


134 SW 863. 
Water Co. v. Me- 


Tex.—Citizens’ 
Ginley, (Civ. A.) 175 SW 457. 

“When such entry is made, the ef- 
fect is to reduce the estate to the 
same condition, and to cause it to be 
held on the same terms, as if the es- 
tate to which the condition was an- 
nexed had not been granted.” Hum- 
phreys County Bd. of Education v. 
Baker, supra. 

[a] Upon breach of the condition 
(1) the estate reverts as a legal 
right, and if the grantor enters to 
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invoke judicial remedies relying generally upon his 
title to the same, as if no disturbance thereof had 
occurred by reason of the grant on condition.” 
Demand for Performance or Notice 
of Forfeiture. As a general rule no demand for per. 
formance of a condition subsequent is necessary.’ 
If, however, there is an evident waiver of perform- 


[§ 446] e. 


ance by the immediate grantor of 


ing to enforee the forfeiture, a demand must be made 


before the right of reéntry exists.” 


heen held that demand for Sumete of a con- 


dition subsequent is a prerequisite 


the estate;” or it must be made in the alternative ;"” 
or a reasonable notice must be given or a request 
A demand may also be 
equivalent to entry,’® and may limit the time up to 


made to the grantee,”® 


which damages may be recovered.*° 
[§ 447] 
Value of Use. 


claim « forfeiture, the estate reverts 


to all intents and purposes. Rowell 
v. Jowett, 71 Me. 408, (2) If it is 
stipulated that the land shall revert 
upon breach, and there is a breach 


acts done equivalent 
thereto, for the purpose of reclaiming 
the land, in the absence of any equity 
preventing the legal effeet of such 
facts, the title to auch property will 
thereby become revested in such per- 
son as absolutely as it was before 
auch conveyance was made, Magin- 
nis v. Knickerbocker Jee Co,, 112 Wis, 
" $86, B88 NW 300. (3) And the gran- 
tor on reéntry for condition becomes 
selzed of his first estate, and thereby 


and reéntry or 


avoids all intermediate charges and 
encumbrances, Barker y. Cobb, 36 

H, 344, 

{[b] Rent—After reéntry by the 
grantor for eondition broken, the 
grantees cannot recover rent from the 
grantor except under an express 
rel Bartlett v. Jones, 60 Me, 
246, 


{o] Improvements.—When a gran- 
tor re@ntera or recovers in ejeetment 
for a breach of condition subsequent, 
the @state revests in him free from 
all elaimea of the grantee for outlays 
or improvements, Bay City Land Co. 


v, Craig, 72 Or, 31, 143. P 911 

73. Maginnis v. Knickerbocker Ice 
Co.,, 112 Win, 645, 88 NW 300, 

74. Georgia R., ete., Co, v. Macon, 
86 Ga, 685, 13 SH 21; Royal v. Ault- 
man, ata, Co, 116 Ind, 424, 19 NE 
202, 2 LRA 526; Wilis v, Hikhart Car 


Works Co,, 97 Ind, 247; Norton vy. Val- 
entine, 161 App. Div, 392, 1386 NYS 


1084, 

[ui] Tf the condition is one of in- 
demnity (o unother by the grantee 
the erantor may, upon ite nonper- 
formance by the grantee, satisfy the 
indemnity and immediately, without a 
demand on the latter for reimburses 
ment, enter on the land, afid the es- 
tute thereupon verte in him and can 
not thereafter he divested by a ten- 
der of performance by the grantee, 
Hanborn v, Woodman, 6  Oush, 


without offering to perform a contin« 
uous and fixed duty which rested 
upon him, no demand for performance 


in necessary to entitle the grantor 
fo reénter, Hiehter vy. Richter, 111 
Ind, 466, 12 NW Ose 

76, Wonniwell v. Madison, 107 
town 46, 77 NW_ 640, 


76, Itinley v, MoNiesce, 71 Ind, 484, 
Hee Huntley v, MoBrayer, 169 N. ©, 
46, 71, 46 SH 214 (where the court 
auid; "It iA atuted in the faets ad- 
mitted that a demand was made by 
Jane Henson upon the grantees, but 


f. Damages, Rents and Profits, and 
If plaintiff in an aetion for posses- 
sion has a judgment of title in hij, the damages 
incidental under his demand for continuing to hold 
the realty after the bringing of the action to the 
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—a, 
the party seek- 


It has also 


to forfeiture of 


[$§ 445-448 


time of trial, include the rents and profits and value 
of the use and occupation of the land.*+ 
a forfeiture has not resulted, plaintiff is not en- 
titled to recover either the value of the land ** or the 
value of rents.%? 

{§ 448] 11. Restrictions as to Use of Property 
Generally. 
land may be created by reservation in the deed,** 
by a condition annexed to the grant,®® by a cove- 
nant,®® or even by a parol agreement of the gran- 
tees,°7 although ordinarily statutes relating to the 
transfer of interests in land operate to prevent a 
creation of building restrictions by parol.8® The im- 
portant feature is whether the creation of the re- 
striction is clearly defined and is understood by the 
parties at the time.%? 


But where 


Restrictions limiting the use of 


A restriction should be ex- 


pressed in clear and certain terms in the deed, or 


we are not informed as to its terms, 
so that we cannot see that it was of 
a kind to put the grantees in default 
if they did not comply with it. This 
would be very indefinite proof, and 
a wholly inadequate admission 
upon which to declare a vested estate 
forfeited for breach of a condition’). 
See also Preston yv. Bosworth, 153 
Ind. 458, 55 NE 224, 74 AmSR 313; 
Cory v. Cory, 86 Ind. 567; Schuff v. 
Ransom, 79 Ind. 458, 

[a] Demand 1s insufficient if 
made on the grantee after a sheriff's 
sale of his interest, which is followed 
by a deed from the sheriff, the deed 
taking effect as of the date of the 
fale. Cory v. Cory, 86 Ind. 567. 

77. Van Horn vy. Mercer, 29 Ind. A. 


277, 64 NE 631 (holding that there, 


must be a demand for possession or 
reéntry); Sperry v. Sperry, 8 N. H. 
477 (holding that the grantor must 
enter or claim for condition broken 
before he can maintain a writ of 
entry); Kibler vy. Luther, 18 8S. C. 
606 (holding that the grantor cannot 
sue for the land unless he has made 
claim if entry was impossible). 

78. Merrifield v. Cobleigh, 4 Cush. 
(Mass.) 178; Carpenter v. Graber, 66 
Tex, 465, 1 SW 178 

[a] Thus, where the owner of land 
conveys it to private parties to be 
used for street purposes only, coupled 
with a covenant for reversion, unless 
the lands are so used, the use of such 
land for other than street purposes, 
without the grantee’s consent, will 
not divest his title, nor will rever- 
sion accrue until he has had reason- 
able notice of such misuse, and an 
opportunity to correct it. Carpenter v. 
Graher, 66 Tex. 465, 1 SW 178. 

79. Hillis v. Elkhart Car Works 
Co., 97 Ind. 247; Clark v. Holton, 57 
Ind, 564; Huffman v. Rickets, 60 Ind, 

, 626, 111 NB $22; Adkins v. Adkins, 
171 Ky, 762, 188 SW 843. 

[a] Exception to rule-—Although 
a demand such as the law requires 
for possession is equivalent to a re- 
entry, yet where the time for per- 
formance is limited and made of the 
essence of the contract, and there is 
therefore nothing to be determined 
by the demand and all is determined 
by the lapse of time and a failure 
to perform, a demand for perform- 
ance can subserve no useful purpose, 
Elis v. DWikhart Car Works Co., 97 
Ind, 247, 

80. Little Falls Water-Power Co, 
v. Mahan, 69 Minn, 258, 72 NW 69. 

81. Union College v. New York, “65 
App. Div. 553, 73 NYS 61 [aft 173 
N, Y. 38, 66 NE 853, 93 AmSR 569). 
82. Hilton y. Central of fecsmas 
R. Co,, 146 Ga, 812, 92 SE 642. 

83, Hilton vy, Central of Georgia 


it should contain a promise, agreement, or under- 
taking on the grantee’s part, or it should contain 
such terms as have a certain legal operation from 
which a covenant would necessarily arise.®° 
enough appears in the deed to show the grantor’s 


If 


R, Co., 146 Ga. 812, 92 SE 642, 

84. See supra § 365. 

85. See supra §§ 405-418. 

86. Ala.—Gilmer v. Mobile, 
R. Co., 79 Ala. 569, 58 AmR 623. 

Tl. —-joomis v. Collins, 272 Ill. 221, 
111 NE 999. 

Mass.—Ladd v. Boston, 151 Mass. 
585, 24 NE 858. 21 AmSR 481; Hogan 
vy. Barry, 148 Mags. 538, 10 NE 253; 
Schwoerer v. Boylston Market As- 
soc., 99 Mass. 285. 

N. Y.—Wetmore v. Bruce, 118 N. Y. 
319, 23 NE 303; Columbia College v. 
Lynch, 70 N. ¥. 440, 26 AmR 615; 
Curtiss v. Ayrault, 47 N. Y. 73; Tall- 


etce., 


ose v. East River Bank, 26 N. Y. 
ws $ C.—Norfleet v. Cromwell, 64 
Zi 77 
Pa.—Horn v. CY Fee 136 Pa. 640, 20 
A Aig 9 LRA 810 


, L—Greene v. Creighton, 7 R. I. 


Wis .—Boyden v. Roberts, 131 Wis. 
659, 111 NW 701. 

Eng.—Rowbotham v. Wilson, 8 H. 
L, Cas. 348, 11 Reprint 463, 17 BRC 
647; Holms v. Seller, 3 Lev. 305, 83 
Reprint 702. 


87. bet Wane v. Kirk, 243 Pa. 
319, 90 A 73. 
adit “There has been much judi- 


writing upon the subject of re- 
oelotive covenants, and, as may be 
anticipated from the very nature of 
the topic, the cases abound in fine 
and subtle distinctions which have 
been invented either to overcome the 
rigor of the common law in courts 
of equitable cognizance, or to adapt 
the settled forms of relief to fit spe- 
cial cases.’ Korn v. Campbell, 192 
N. Y. 490, 494, 85 NE bet 689, 127 
AmSR 925, 87 LRANS 1. 
88. McCusker v. Goode, 185 Mass. 
607, 71_ NE 76. 


Sif terapied v. Kirk, 243 Pa. 
319, "he A 73. 


fa A town is not perpetually 
bound to an arbitrary buil line 
by a vote and deeds providing that 
all buildings shall be regular and 
uniform. Hamlen vy. Keith, 171 Mass. 
77, 50 NE 462. 
90. Zinn v. Sidler, 268 Mo. 608, 
688, 187 SW 1172, LRA1917A 455 [cit 
Cycl; 3 McCloskey v. Kirk, 243 Pa, 319, 
Gilmore v. Times Pub. Co., 18 
Pa. eal 363. See Van Duyn v. Chase, 
149 Iowa 222, 128 NW 300 (where it 
was held that restrictions in a deed 
to a lot providing that the front of 
any residence built thereon should 
not be less than forty feet west of 
the east line of the lot and that no 
other building, except a _ residence, - 
should be built on the front half of 
the lot was not extended to the back 
half of the lot by a deed thereof pro- 


Bor Inter onnon, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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general intent that the deeds should contain restric- 
tions in favor of different lots against certain uses 
of the premises, it is immaterial that such restrie- 
tions are differently expressed in different deeds.% 
A recital in a deed that premises are conveyed sub-— 
ject to restrictions, if any now exist, will be deemed 
precautionary, and will not ereate and impose re- 
strictions where none in fact have existed.” 

[§ 449] b. Validity. Since restrictions on the 
use of land are repugnant to trade and commerce,®* 
and contrary to the well recognized business policy 


viding that the conveyance should 
be subject to the restrictions in the 
former deed); McCusker v. Goode, 
185 Mass. 607, 71 NE 76 (holding 
that, where a deed is made subject 
to such restrictions as are in force 
and applicable to the granted prem- 
ises, a tract conveyed is not rendered 
subject to restriction which might 
have been enforced by purchasers of 
a portion of the same tract who ac- 
quired title through auction sale of 
lots forming a part thereof, where, 
at the time of the, conveyance in 
question, the right of such auction 
purchasers, if any, was barred by 
limitations). 

{a] TWlustration—“A dotted line 
drawn across a plan of lots with the 
words ‘fifteen foot building line’ 
above said dotted line, of itself, is 
not a valid, unlimited building re- 
striction prohibiting the erection of 
buildings on the space between that 
indicated by the dotted line and the 
street property line.’’ McCloskey v. 
Kirk, 248 Pa, 314. 322,,90 A_ 738. 

91. Bacon v. Sandberg, 179 Mass. 
396, 60 NE 936. 

92. Donahoe y. Turner, 204 Mass. 
274, 90 NE 549 (so holding where 
mesne conveyance referred to restric- 
tions mentioned in a deed executed 
by the original proprietor). 

938. Test Oil Co. v. La ,Tourette, 
19 Okl, 214, 91 P 1025, 

94. Eckhart v. Irons, 128 Ill, 568, 

E 687 


95. Ill.—Voorhees v. Blum, 274 
. 319, 118 NE 593; Loomis v. Col- 
lins, 272 Ill. 221, 111 NE 999; Ger- 
ling v. Lain, 269 Ill. 337, 109 NE 972; 
Hays v. St. Paul M. E. Church, 196 
Ill. 633, 68 NE 1040; Hutchinson v. 
Ulrich, 145 Ill. 886, 34 NE 556, 21 
LRA 391; Eckhart v. Irons, 128 Ill. 
568, 20 NE 687. 

Towa.—Melson v. Ormsby, 169 Iowa 
522, 151 NW 817. 

Md.—Baltimore v. Garrett, 108 Md. 
24,69 A 429. 

Mich.—Casterton v. Plotkin, 188 
Mich. 338, 154 NW 151; Williams vy. 
Lawson, 153 NW 1080, 1082 [cit Cyc]; 
Erichsen v. Tapert, 172 Mich. 457, 138 
NW _ 330. 

Minn.—Godley v. Weisman, 133 
Minn. 1, 157 NW 711, 158 NW 333, 
LRAI917A 333. 

Mo.—Kenwood Land Co. v, Hancock 
Inv. Co., 169 Mo, A. 715, 155 SW 861; 
Scharer v. Pantler, 127 Mo. A. 433, 
105 SW 668. 

N. J.—Newbery v. Barkalow, 75 
N. J. Eq. 128, 71 A 752 (holding that 
to authorize a person to insist on re- 
strictive covenants in deeds, and to 
invoke the injunctive powers of the 
court to enforce them the restrictive 
covenants must be clear and satis- 
factory). - 

N. Y.—Reformed Protestant Dutch 
Church v. Madison Ave. Bldg. Co., 214 
N, Y¥. 268, 108 NE 444, LRA1915F 
661 [aff 168 App. Div. 859, 148 NYS 
519]; Schoonmaker v. Heckscher, 171 
App. Div. 148, 157 NYS 75 [aff 218 
N. Y. 722 mem, 113 NE 1066 mem]; 
Sullivan v. Sprung, 170 App. Div. 237, 
156 NYS 332; St. Stephen’s Protestant 
Episcopal Church v. Church of Trans- 
figuration, 130 App. Div. 166, 114 NYS 
628; Seudder v. Watt, 98 App. Div. 
228, 90 NYS 605. 

Okl.—Test Oil Co. v. La Tourette, 
19 Okl, 214, 91 P 1025. 


(18 C. J.—13] 
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if not unlawful 


319,90. A.73, 

96. Mlynn “v. New York; ’‘etc.,: ‘R: 
Co,, 218 N. Y. 140, 122) NE) .918,, Ann 
Cas1918B 588; Uline. y. New. York, 
ete., R,’Co., 10l N. Y'"98)-4° NE ‘536, 
54 AmR 661; Radcliff v. Brooklyn, 4 
N. Wr 3.195, .53.cAmD 1:35 7%: 7) iGreen . v. 
Creighton, 7 R..I.\ 1. 

97. See cases infra note 98. 

98. Cal.—Los Angeles . Terminal 
ae Co. Vv. Miullr) 136, Cak’ $6, 68. P 
Colo.—Judd v. Robinson, 41 Colo. 
222, 92 P 724, 124 AmSR 128, 14 Ann 
Cas 1018. 

Ill.—Brandenburg v. Lager, 272 Ill. 
622, 112 NE 321; Hutchinson v. Ul- 
rich, 145 Ill. 336, 34 NE 556, 21 LRA 
391; Eckhart y. Irons, 128 Ill. 568, 20 
NE 687. 

Iowa.—Melson v. Ormsby, 169 Iowa 
522, 151 NW 817; Beck, v.. Heckman, 
ey Iowa 351, 118 NW-510, 132 AmSR 
Md.—Baltimore v. Garrett, 108 Md. 
24, 69 A 429. 

Mass.—Oliver v. Kalick, 223 Mass. 
252, 111 NE 879; Chase v. Walker, 167 
Mass. 293, 45 NE 916; Sanborn v. 
Rice, 129 Mass. 387; .Whitney. v. 
a R. Co., 11 Gray 359, 71 AmD 


15. 

Mich.—Zoller v. Goldberg, 183 
Mich. 197, 149 NW. 989;. Erichsen v. 
Tapert, 172 Mich, 457, 138 NW, 330. 

Minn.—Godley v. Weisman, 133 
Minn. 1, 157 NW 711, 158 NW 333, 
LRAI917A 333. 

Mo.—King v. St. Louis Union Trust 
Co., 226 Mo. 351, 365, 126 SW 415 
[quot-Cye]; Kenwood Land Co. v. 
Hancock Iny. Co., 169 Mo. A. 715, 
155 SW 861; Hisey v. Eastminster 
Presb. Church, 130 Mo. A. 566, 109 
SW 60; Scharer v. Pantler, 127 Mo. 
433, 105 SW. 668; Sanders y. Dixon, 
114 Mo. A. 229, 89 SW. 577. 

N. J.—MecNichol y. Townsend, 73 
N. J. L. 276, 67 A 938; Bowen-v. 
Smith, 76 N. J. Eq. 456, 74 A 675; 
Newbery v. Barkalow, 75 N. J. Ea. 
128, 71 A 1752; Barton y. Slifer, 
N. J. Eq. 812, 66 A 899; Wahl v. Stoy, 
72 N. J. Eq. 607, 66 A.176; Atlantic 
City v. Atlantic City Steel Pier Co., 
62 N. J. Eq. 139, 49 A 822; Evans v. 
Mary A. Riddle Co., (Ch.) 43 A 849; 
Coudert v. Sayre, 46 N. J. Eq. 386, 19 
A 190; Kirkpatrick .v. Peshine, . 24 
N. J. Eq. 206; Grigg v. Landis, 21 
Ni J. Eq. 494. 

N. Y.—Columpbia College v. Lynch, 
70 N. Y. 440, 26 AmR 615; Atlantic 
Dock Co. v. Libby, 45 N. Y. 499; 
Schoonmaker v. Heckscher, 171 App. 
Div. 148, 157 NYS 75, [aff 218 N. Y. 
722 mem, 113 NE 1066 mem]; Gut- 
ting v. Eiermann, 165 App. Div. 916, 
149 NYS 635; Thompson v. Diller, 161 
App. Div. 98, 146 NYS 438; Hepburn 
v. Long, 146 App. Div. 527, 181 NYS 
154; Flynn v. New York; etc., R. Co., 
189 App. Div. 199, 123 NYS 759; Uih- 
lein v. Matthews, 57 App. Div. 476, 68 
NYS 309 [rev on. other grounds: 172 
N. Y. 154, 64 NE 792]; Hurley v. 
Brown, 44 App. Div. 480, 60 NYS 846; 
Levy v. Schreyer, 27 App. Div. 282, 
50 NYS 584 [rev 19 Misc. 227, 43 NYS 
199]; Atlantic Dock Co. v. Leavitt, 50 
Barb. 135 [aff 54 N. Y. 35, 13 AmR 
556]; McDonald v. Spang, 55 Misc. 
332, 105 NYS 617; Levy v. Halcyon 
Casino Hotel Co., 45 Misc. 289, 92 
NYS 231; Seibert v. Ware, 158 NYS 
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of the country,°* negative easements or conditions, or 
covenants or limitations, restricting the use of prop-- 
erty, are not favored in law.®® 
ereate a property right, and where the intention 
of the parties is clear in their creation,®*’ and they 
are confined within reasonable bounds,°’ they will, 


However they may 


in character, be upheld,®® as, for 


example, restrictions as to. building lines,’ or the 
value and character of improvements,? or the nature 
of the occupancy of the premises. A covenant that 
the premises shall not be used for any noxious or 
Pa,—McCloskey v. Kirk, 243 Pa.] 


229; Roberts! v. Levy, 3 AbbPrNS 3811; 
Barrow y. Richard, 8 Paige 351, 25 
AmD 713. 

Okl.—Test Oil Co. v. La Tourette, 
19 Okl. 214, 223, 91 P 1025 [quot Cyc]. 

Pa.—Meigs v. Milligan, 177 Pa. 66, 
85 A 600. 

R, I.—Greene v. Creighton, 7 R. I. 


Eng.—Western v. Macdermott, -L. 
R..;.2).Ch. 2 {Laff l.).R. di Hq. 4997; - 
Mitchell v. Steward, L. R. 1 Hq. 541. 

Ont.—Van Koughnet v. Denison, 11 
Ont. A. 699. 

99. I1l.—Doran vy. Graham, 195 Ill. 
A. 65. 

Ky.—Highland Realty Co. v. 
Groves, 130 Ky., 374, 3877, 113 SW 
420; Duncan v. Central Pass. R. Co., 
86 Ky. 525,.4.SW) 228, 9 Kyl 92. 

Mo.—Kenwood Land Co. v.g¢Hancock 
Inv. Co,,.169 Mo. A. 715, 157 SW 861; 
Noe! v., Hill, 158 Mo. A. 426, 138 SW 

N. J.—Goater vy. Ely, 80 N. J. Ea. 
40, 82 A 611; McNichol v. Townsend, 
73 N. J. Eq. 276, 67.A 938; Lignot v. 
Jaekle, 72..N, J.-Eq.. 223, 65 A 221. 

N..Y.—Flynn.v. New York, ete., R. 
Co., 218 N. Y. 140,112 NE 9138, Ann 
Cas1918B 588. 

Or.—Duester v. Alvin, 74 Or. 544, 
145 P 660. 

Pa.—Frantz v.. Weaver, 20 LancL 
Rev 334, 9 North. Co. 57. 

Porto Rico.—Glines v. Matta, 19 
Porto Rico 388, 

Tex.—Co-operative Vineyards Co. 
v. Ft. Stockton Irrigated Lands Co., 
(Civ. A.), 158 SW 1191. 

“While such conditions as impose 
a restraint upon the free use or alien- 
ation of real estate are looked upon 
with disfavor by the courts, and are 
rather strictly construed, inasmuch 
as they detract from the freest use of 
the fee, simple, and are annoying to 
owners and intending purchasers, be- 
ing somewhat at variance, too, with 
the system in vogue in this country 
which regards real estate as an ar- 
ticle of-commerce, still they are up- 
held when not repugnant to some 
plain provision of the law, and are 
not unreasonable in. themselves.” 
Highland Realty Co. v. Groves, supra. 

1. Doran v. Graham, 195.Ill. A. 65; 
James v. Irvin, 141 Mich. 376, 104 NW 
631; Yeomans v. Herrick, 178 Mov A. 
274, 165 SW 1112; Fete v. Foerstel, 
159 Mo. A. 75, 1389 SW 820; Russell v. 
Harpel, 20 Oh; Cir. Ct. 127, 10 Oh. Cir. 
Dec. 732. 

2. James y. Irvine, 141 Mich. 376, 
104 NW 631; Williams v. Hewitt, 57 
Wash. 62, 106 P 496, 135 AmSR 971. 
See Highland Realty Co. v. Groves, 
130 Ky. 374, 113 SW 420 (enforcing 
restrictions in conveyances of lots 
stipulating that the property shall be 
used only for residence purposes, and 
that no residence costing less than a 
specified s shall be erected). 

{a] Restraint on alienation—A 
provision for forfeiture in case 
houses shall be erected upon prem- 
ises granted other than in accord- 
ance with conditions stipulated is not 
void as a restraint upon alienation. 
Firth v. Marovich, 160 Cal. 257, 116 
P 729, AnnCas1912D 1190. 

3. Riverbank Impr. Co. v. Ban- 
croft, 209 Mass. 217, 95 NE 216, 34 
LRANS 730, AnnCas1912B 450. 

[a] Garage.—With reference to 
the right to construct a garage on 


$86. [18 0.0.) 
offensive business is not an unreasonable restraint 
of trade.* So an owner of land may impose any re- 
strietions not prohibited by publie policy upon the 
part granted, for the benelit of the remainder, and 
it is no defense to an action to enforce such cove- 

nants that similar ones were not imposed upon the 
sale of other parcels. And an owner of a city block 
may divide it into lots, and impose on them building 
restrictions in conformity to a uniform plan of im- 
provements adapted for dwelling houses, although 
the property on the opposite side of the streets is not 
subject to such restrictions.® But restrietions as to 
use must not be against public poliey,’ and, where 
they are not for the benefit of some individual or 
of ‘the public, are contrary to public poliey and 
voidS That building restrictions are hurtful to 
business and restrict the business area of the city 
will not prevent their enforeement;® nor will the 
fact that a let on which restrictive building eove- 
nants were imposed by a deed, by forbidding the 
erection of apartment honses, would be more Yal- 
uable when used for apartment houses than for sin- 
gle residences justify the violation of such eove- 
nant’ An exeentor acting under a naked power of 
sale has been held to have power to impose a re- 
restricted property the court said: 
“It is urged by the defendants that 
the restriction is against public pol- Y. 
iey, and that consequently a court of 
equity will not lend its aid in its 
enforcement; and they cite some 
eases where. because the restrictions 
have been against publie policy or 
were whimsical and tended te place 
an unreasonable hindrance to the use 
of land, equity has refused to inter- 
fere. But this case is clearly dis- 
tinguishable, An autemobile is a 
large machine, and it is generally 
noisy, especially when starting, The 
odor of gasoline by which many of 
them are propelled is penetrating and 
disagreeable; and there can be no 
doubt that the noises and odors at- 
tendant upon the aoe and action of 
such machines, especially when 
stored so near to dwelling houses as 
in this case, may be annoying to a 


person desiring a quiet home. If, in 
these days of noise and bulging, In- 


Noel wy 
$29, 24.A SSS 
A 1118}. See 
$4 LRANS 7530, 
residence 
other than dwelli 
thereto, 


used upon 
that no. stable 


SW 255, 30 


trusive activities, a man who has 
been in confusion all day desires to public petien) 
have a home where, awake or asleep, tchell vw. 


he can pass his hours in quiet and as 
repose, there is no reason of public 2. 
policy why, if he can get it, he 
should not have it. Nor is there any 10. 
reason why prevision should not be/ 160 SW 5 
made for a collection of such homes lik 
in close proximity to each other No . 201, 108 
citation of authorities is needed to 
show that in this Commonwealth 22. 
such a restriction is reasonable and} 66 A 176. 
not against public policy.” River- 
bank Impr. Co. v. Bancroft, 209 Mass. 
217, 228, 95 NE 216, .84 LRANS 730, 
AnnCasigi2B 450. 

4 Whitney vw. Union -R. Co, 11 
Gray (Mass.) $59, Tl AmD 715; Co- 
lumbia College v. Thacher, S7 N. Y. fa] For 
312, 41 AmR $65, 10 AdbDNCas 235) | city 
Columbia College v. Lynch, TQ N. Y. 
440, 26 AmR 615; West Virginia 
Transp. Co. v. Ohio River Pipe Line 
Ce. 22 W. Va. 600, 46 AmR 527. 

5 Smith v. Graham, 161 App. Div. 
$038, 147 NYS TTS [aff 2UT N. Y. 655 
mem, 112 NE 1076 mem]. 

6. Noel v. Hill, 158 Mo, A: 426, 188 
SW 364 See Fete v. Foerstel, 158 | Ladies Orphans 
Mo. A. 75, 189 SW 820 (holding that 
where a residential addition was di- 
vided by railroad tracks, the fact 
that the portion west of the tracks, 
although subdivided on the ies was 
not laid out in streets or lots, but 
Was sold as acre property, did .not 
affect the validity of restrictive cove- 
nants imposed upon the land in the 
east portion, it appearing that such 


18. 
$61, 8S7_NE 6 
14, 


mons Vv. 


440, 48 NE 1076. 
$4 LRANS 


erer. Vv. 
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part was actually 
used for pesigenet purposes). 
18S SW_ $64; De Gray Vs ween 
Beach Club ‘House Co., 50 N, J. Eq, 

aft 67 N. J. Ea. 7 
Riverbank Impr. Co. VW. 
Bancroft, 209. Mass, 217, 95 NE 216, 
AnnCasl912B 450 
(holding that restrictions in a deed/ Mo. A, 
of property Intended for an improved 
istrict, that “no buildings 


the usual outbuildings appurtenant 
shall be erected, placed or N, 
the said 


or maintained on a 
land, are not inval 


3i Kyl "204 Cholding that a clause in 
a deed whereby the grantees agree 
not to erect a livery stable on the 
premises is not invalid as against 


Leavitt, 30 
Seog v. Hill, 158 Mo. A. 426, 188 
es Vv. Mein, 177 Mo, A. 557, 
LS Sons wv. Crisfleld, 123 App. 
NYS 234 ke a Nv YY 
90 NE 956, 26 LRANS 668). 
Wahl v. Stoy, 72 N, S. Eq. 607, 
a a v. Bradley, 201 Mass. 
Tobey v. Moore, 180 Mass. 448. 
15. Simmons Vv. 


Div. 201, 108 NYS 234 [app 197 N, 
$65, 90 NE 956, 26 


Crisfield, 


LRANS 663]. 
@, where certain 
ots were conveyed by an execu- 
tor under’a power of sale subject to 
restrictive building covenants, de- 
visees of the lots could not object to 
the validity of such covenants. Sim- 
Crisfield, 123 ey: Div. 201, 
108 NYS 284 [app 197 N 
Neo 956, 26 LRA G68). 
Conn. ——Rasterbrook v. Hebrew 
soc. 
295, 82 A 561, 41 LRANS 615. 
In—Turney v, Shriver, 269 Ill, 164, 
109 NE TOS; Hawes v. Favor, 161 Tl, | 868, 


Mass.—Riverbank Impr, Co, v 
eroft, 209 Mass, 217, 221, 95 NE 216, pa 
730, AnnCasi912B 450! 
American Unitarian Assoc. Vv. 
185 Mass, 589, T1 NE 551. See Schwo- 
Boylston Market 


[§§ 449-450 


striction.t* 

Consideration. The dower interest of a wife in a 
lot sold may afford a sufficient consideration for her 
assent to a restriction of property owned by her 
in severalty. Where the construction of original 
deeds, containing certain restrictions, was doubtful 
as applied to conditions subsequently arising, a re- 
lease of all rights under them constituted a valuable 
consideration sufficient to support a covenant pro- 
viding a new building line restriction.*s 

Duration. <A restriction may be valid, although 
unlimited in point of time. 

Persons who may question validity. A person 
who has parted with his interest in the premises can- 
not question the validity of a restrictive covenant.?> 

[§ 450] c. Construction, Performance and 
Breach—(1) Construction Generally. In constru- 
ing covenants or restrictions as to the use of prop- 
erty, the cireumstances and conditions surrounding 
the parties and property must be considered as well 
as the manifest objects of the grant or restriction.?® 
So the intent of the parties and the object of the 
deed or restriction should govern, giving the instru- 
ment a just and fair interpretation.7 In other 
words, effect is to be given to the intention of the 


subdivided and 
A, 426, 


Mass. 285 Gant that an entire 
passageway must be kept open to 
the sky where such is the substantial 
requirement of the deed, and the 
erection of a building limiting the 
height of such passageway and con- 
necting the grantor’s buildings on 
either side violates the restriction). 
Mo, “Tate vw. Tyrol Inv. Co.,;° 178 
1, 164 SW 259, 160 SW 588; 
Kenwood Land Co, v. Hancock Inv. 
Co, 169 Mo. A. 715, 155 SW 861; 
Godfrey v. Hampton, 148 Mo. A. 157, 
127 SW 626. 
J—Meaney v. Stork, 80 N. 
Eq. 60 A 492 [aff 81 N. J. Ea. 310; 


158 Mo. 


houses ... with 


land,” and 


ef any kind, pri- | $6 A 398 
vate or otherwise, shall be erected Tenn, — Whittle Sy a 1 
ny © portion of such | Johnson, 2 Tenn. Civ, A. 324, $36 elt 
id as against pub-/} Cyc]. 
lic policy); Klasener v. Robinson, 100 ae ete So v. Lewis, 164 Pa. 
KyL 1082, 100 SW 1199, | 597, A 505 


“hectrletiods are to be interpreted 
in the light of the circumstances ex- 
isting at the time they were im- 
posed.” Riverbank Impr. Co. v. Ban- 
eroft, supra. 

“The primary rule of interpretation 
of such [i. e. restrictive] covenants 
is to gather the intention of the par- 
ties from their words, by reading, not 
simply a single clause of the agree- 
ment, but the entire context, and, 
where the meaning is doubtful, by 
considering such surrounding cir- 
eumstances as they are presumed to 
have considered when their minds 
met.” Easterbrook v. Hebrew Ladies’ 
ee ane Soc: supra. 

fa] uildings.—The restrictions 
ina deed. as to the use of real prop- 
erty in a fine residence district, lim- 
iting buildings to dwellings and the 
usual outbuildings appurtenant there- 
to, and prohibiting the construction 
of any stable, are to be construed as 
including only such buildings as 
were fairly indicated by the respec- 
tive words at that time. Riverbank 
Impr, Co. v. Bancroft, 209 Mass. 217, 
95 NE 216, 34 LRANS 730, AnnCas 


ISIQB 450. 

17. Cal._—Firth v. Marovich, 160 
Cal. 257, 116 P 729, AnnCasi912D 1190. 
See also {Quatman v. McCray, 128 Cal. 
285, 60 P 855, 

Ky—Hobson v. Peep 93 Ky. 
20 SW 2381, 14 KyL 293. 

Ma.—Mitchell v. Peckham, 103 Ma, 
693, 68 A 219; Summers v. Beeler, 90 
474, 45 A-19, 48 LRA 54; Devries 

. Cone, 82 Ma. 186, 34 A gba. 

* Mo. > ntcpen Vv. Hawley, 150- Mo. 
A. 497, 181 S 

N. J.— Belmar v. Prior, SI NOTA 


Conn, 


128 ee. 


. YL $65, 90 


$5 Conn, 289, 


. Ban- 


Minot, 
Assoc, 99 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 450]. 


parties, as shown by the language of the instrument, 
considered in connection with the circumstances sur- 
rounding the transaction, and the object had in view 
But restrictive covenants are to 


by the parties.1* 


254, 79 A 1032; White v. Young’s 
Pier, etc., Co.,.79 N.. J..Ea.597,.82 A 
912; Hyman v, Tash, (Ch,) 71 A 742. 
Oh.—Isham v. Matchett, 18 Oh. Cir, 
Ct. 338. 
Pa.—Frantz v. Weaver, 20 LancL 
Vv. 


Rev 334. 
Williams, 56 
Wash. 588, 106 P 166. 


Wash,—Jones 

Ont.—Hime v. Lovegrove, 11 Ont. 
L. 252, 7 OatWR 252. 

{a] TDlustrations.—(1) A _ restric- 
tion in a deed against erection of 
any building, except a private resi- 
dence costing not less than one thou- 
sand five hundred dollars, and locat- 
ed not less than twenty feet from 
the front lot line, with customary 
outbuildings, and against erection of 
any barn, shed, or other building 
closer than ninety feet to the front 
lot line, does not permit erection of.) 
a residence built of rough boards, 
battened, and costing only eight hun- 
dred dollars, although it was located 
more than ninety feet from the lot 
line. Firth v. Marovich, 160 Cal. 257, 
116 P 729, AnnCasi912D 1190, (2) 
A condition in a deed “that no build- 
ings shall be erected on said premises 
of a less character than a two-story 
brick house,’ will not be held to 
prevent the erection of a one-story 
brick meetinghouse or church of a 
width of about fifty-five feet, a length 
of about eighty feet and a height 
of about thirty feet. Frantz v. Wea- 
ver, 20 LancLRey (Pa.) 334. (3) If 
the proviso is that buildings shall 
be erected speedily according to a 
design approved by the grantor, and 
a building so erected is destroyed 
and the owner desires to rebuild, it 
is not necessary to submit new plans 
or to follow the original plans in all 
their details, but the new building 
should be equal or superior to the 
former in size, materials, and appear- 
ance, and not violate any express re- 
quirements of the grantor in approv- 
ing the original plans. Devries v. 
Cone, 82 Md. 186, 34 A 822. (4) Rec- 
ommendation of the executive com- 
mittee adopted by the “Ocean Beach 
Association” chartered by the Act of 
March 13, 1873 (P. L. p 1089), and 
entered in its minutes to the effect 
that a block of lots be dedicated to 
public use, is not a “rule or regula- 
tion” within a restrictive covenant in 
its deed for one of such lots that 
the grantee shall not suffer liquor 
to be sold on any of the premises 
conveyed, nor violate provisions in 
the act of incorporation or the regu- 
lations of the association, which deed 
also contains covenants of seizin, of 
auiet enjoyment, and of general war- 
ranty. Belmar v. Prior, 81 N. J. 
254, 79 A 1032. (5) A restriction as 
to the cost of a building applies to 
all the buildings, and the fact that 
one has been erected at a greater cost 
than that specified does not authorize 
the erection of another at a cost less 
than that stipulated. Isham Vv. 
Matchett, 18 Oh. Cir. Ct. 338, 10 Oh. 
Cir. Dec. 267. 

{b] Possible use by United States 
government.—It has been held that 
a condition prohibiting the use of lots 
conveyed for certain purposes, such 
as for the erection and maintenance 
of any slaughterhouse, smith shop, 
brewery or saloon, etc., could not be 
construed as intended to apply to the 
United States in case it should be 
deemed necessary to appropriate any 
of the property for public use. U. 8S. 
v. Certain Lands, etc., 112 Fed. 622 
[aff 153 Fed. 876, 83 CCA 58]. 

{e] Limitation of distance within 
which a railroad can be constructed 
“from th2 east line of my grist-mill’ 
will refer to a distance computed 
from the east line of an easterly mill, 
where the grantor owns two mills, 
and by construing the term “grist- 
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mill” it will be applicable to either 
one of the two. Hutchinson vy. Chi- 
cago, etc., R. Co., 37 Wis. 582. 

{d] “The duration of an equitable 
restriction is a question of the inten- 
tion of the parties, to be determined 
by construing the words used in the 
light of attending circumstances.” 
American Unitarian Assoc. v. Minot, 
185 Mass. 589, 595, 71 NE 551. 

18. lowa.—Melson v. Ormsby, 169 
Iowa 522, 151 NW 817. 

Mass.—Clark v. Lee, 185 Mass. 223, 
70 NE 47. 

Mich.—Stewart v. Stark, 181 Mich. 
408, 148 NW 393, 

v. Weisman, 133 


if 
. 1, 157 NW 711, 158 NW 333, 
LRAI917A 333. 

Mo.—Hisey v. Eastminster Presb. 
Church, 130 Mo. A. 566, 109 SW 60. 
~ N. J.—Ocean City Land Co, 
Weber, 83 _N. J. Eq. 476, 91 A 600; 
White v. Young’s Pier, ete, Co., 18 
N. J. Eq. 498, 79 A 351 [aff 79 N. J. 
Eq. 597, 82 A 912]; Atlantic City v. 
Associated Realties Corp., 75 N, J. 
Eq. 568, 72 A 61; Chelsea Land, ete., 
Co. v. Westcott, 75 N. J. Eq. 367, 72 
A 1007; Newbery v. Barkalow, 75 
N. J. Eq. 128, 71 A 752; McNichol v. 
Townsend, 74 N. J. Eq. 618, 70 A 
965; Herold v. Columbia Inv., ete., 
Co., 72 N. J. Eq. 857, 67 A 607, 129 
AmSR 718, 14 LRANS 1067, 16 Ann 
Cas 580 [aff 72 N. J. Bg. 941, 942, 73 
A 840]; Barton v. Slifer, 72 N. J. 
Eq. 812, 66 A 899; Atlantic City vy. 
Associated Realty Corp., 72 N. J. Eq. 
634, 67 A 937 [rev on other grounds 
13 N. J. Eq. 721, 70 A 345, .17 Ann 
Cas 743]; Hemsley v. Marlborough 
Hotel Co., 68 N. J. Eq. 804, 52 A 1132; 
Atlantic City v. Atlantic City Steel 
Pier Co., 62 N. J. Eq. 139, 49 A 822; 
Buck v. Backarack, 45 N. J. Eq. 557, 
17. A 548. 

N. Y¥.—Knowlton v. New York Air 
Brake Co., 169 App. Div. 824, 154 
NYS 675; Goodhue v. Pennell, 164 
App. Div. 821, 150 NYS 435; Kalb v, 
Mayer, 164 App. Div. 577, 150 NYS 
94; Thompson v. Diller, 161 App. Div. 
98, 146 NYS 488; McDougall v. 
Schneider, 134 App. Div. 208, 118 NYS 
861; Simons v. Mutual Constr. Co., 132 
App. Div. 719, 117 NYS 567; Kitch- 
ing v. Brown, 92 App. Div. 160, 87 
NYS 75 [mod on other grounds 180 
N. Y. 414, 73 NE, 241, 70 LRA 742]; 
Levy v. Sehreyer, 27 wid Div. 282, 
50 NYS 584 [rev 19 Misc. 227, 48 NYS 
199]; Longworth v. Deane, 15 App. 
Div. 461, 44 NYS 433; Porter v. War- 
ing, 69 N. Y. 250, 2 AbbNCas 230; 
Wright v. Evans, 2 AbbPrNS 308; 
Schenck v. Campbell, 11 AbbPr 292. 

N. C.—Guilford County v. Porter, 
171 N. C. 356, 88 SE 855. 

Pa.—St. Andrew’s Lutheran 
Church’s App., 67 Pa. 512. 

Tenn.—Oldham v. Kennedy, 3 
Humphr. 260. 

Vt.—Clement v. Putnam, 68 Vt. 
285, 35 A 181; Cross v. Frost, 64 Vt. 
179, 23 A 916. 

Wis.—Boyden v. Roberts, 131 Wis. 
659, 111 NW 701. 

Eng.—Long Eaton Recreation 

Grounds Co. v. Midland R. Co., 71 L, 
IK, Bets, 
Ont.—Pearson v. Adams, 28 Ont. L. 
154, 156, 12 DomLR 227 eta app 
27 Ont. L. 87, 3 OntWN 1205, 22 Ont 
WR 71, 3 DomLR 386, 3 OntWN 1660, 
22 OntWR 909, 7 DomLR 139, app 
allowed 50 Can. S. C. 204, and quot 
Cyc]; Re Robertson, 25 Ont. L. 
286, 20 OntWR 712; Hime v. Love- 
grove, 9 Ont. L. 607, 5 OntWR 706 
{app dism 11 Ont. L. 252, 7 OntWR 
4]: Van Koughnet v. Denison, 1 Ont. 
349 [app allowed on other grounds 
11 Ont. A. 699]. 

19. Easterbrook v. Hebrew Ladies’ 
Orphans Soc., 85 Conn. 289, 296, 82 
A 561, 41 LRANS 615; Sailer v. Po- 
dolski, 81 N. J. Bq. 327, 87 A 458; 


Vv. 
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be strictly construed against the person seeking to 
enforce them, and all doubts must be resolved in 
favor of natural rights and a free use of property, 
and against restrictions,”° 


Hence, ordinarily, the 


Meaney v. Stork, 80 N. J. Hq. 60, 83 A 
492 [aff 81_N. J, Eq, 210, 86 A. 398]; 
Goater v, Ely, 80 N J. Eq. 40, 82 A 
611; Hoffman v. Parker, 239 Pa, 398, 
1 it 864; Burk v. Kahn, 22 Pa, Dist. 
‘If the language of a restrictive 
covenant, when read in the light 
which the context and surrounding 
circumstances throw upon it, remaing 
of doubtful meaning, it will be con- 
strued against rather than in favor 
of the covenant.” Wasterbrook v. He- 
brew Ladies’ Orphans Soc., supra. 
[a] Porches.—A pbuilding restric- 
tion providing that no building shall 


be erected having its porch floor 
higher than nine feet above the es- 
tablished grade, and that the main 


body shall not be erected nearer to 
the front line than twelve feet, but 
that bay windows may be erected 
within the restricted space not ex- 
tending over two feet from the main 
body, refers only to porches extend- 
ing into the restricted space, Sailer 
v. Podolski, 81 N. J. Eq, 327, 87 A 458. 

20. Conn.,—Easterbrook v. Hebrew 
Ladies’ Orphans Soc., $5 Conn, 289, 
82 A 561, 41 LRANS 615, 

Ill.— Voorhees v. Blum, 274 Tll. 319, 
113 NE 593; Loomis vy. Collins, 272 
Til, 221, 111 NE 999; Wiegman v. 
Kusel, 270 Ill. 520, 110 NE 884; Ger- 
ling v. Lain, 269 Ill. 337, 109 NIE 972; 
O’Gallagher v. Lockhart, 263 Ill. 489, 
105 NE 295, 52 LRANS 1044; Curtis 
v. Rubin, 244 Vl. 88, 92, 91 NE 84, 
125 AmSR 407; Hutchinson v. Ulrich, 
145 Ill, 386, 24 NE 556, 21 LRA 391; 
Phi aie v. Irons, 128 Ill. 568, 20 NE 


Ind,—Miller y. Ready, 59 Ind, A, 
195, 108 NE 605. 
lowa,—Melson vy. Ormsby, 169 


Iowa 522, 151 NW 817; Van Duyn v. 


Chase, 149 Iowa 222, 224, 225, 128 
NW 300 [eit Cyc]. 
Mich.—Casterton v. Plotkin, 188 


Mich. 333, 
Lawson, 188 Mich. 48, 153 NW 1080, 
1082 [cit Cyc]. 

Minn.—Godley v. Weisman, 133 
Minn. 1, 157 NW 711, 158 NW 322, 
LRA1917A 333. 

Mo.—Kitchen v. Hawley, 150 Mo, 
A. 497, 181 SW 142. 

N. J.—Armstrong v. Griffin, 33 N. J. 
Eq. 599, 91 A 1016; Ronan v. Barr, 
82 N. J. Eq. 563, 89 A’ 282; Satler vy. 
Podolski, 82 N. J. Eq. 459, 88 A 967; 
Underwood vy, Herman, 82 N. J. Eq. 
353, 89 A 21; Camovito v. Matthews, 
82 N. J. Eq. 218, 88 A 187; Howland 
v. Andrus, $1 N. J. Eq. 175, 86 A 391; 
Meaney v. Stork, $0 N. J. Eq, 60, 833 A 
492 (aff 81 N. J. Eq. 210, 86 A 398); 
Goater v. Ely, 80 N. J. Eq. 40, 82 A 
611; Fortesque v. Carroll, 76 N. J. 
Eq. 583, 75 A 923, AnnCag1912A 179; 
bi bai ent v, Renner, 60 N. J. Eq. 492, 46 

N. Y.—Reformed Protestant Dutch 
Church v. Madison Ave. Bldg. Co., 214 
N. Y. 268, 108 NE 444, LRA1915¥F 
651; Conger v. New York, etc., R, Co., 
120 N. Y. 29, 23 NE 983; Schoonmaker 
v. Heckscher, 171 App. Div. 148, 157 
NYS 75 [aff 218 N. Y. 722 mem, 113 
NE 1066 mem]; Korn v. Campbell, 119 
App. Div. 401, 104 NYS 462 [aff 192 
N. Y. 490, 85 NE 687, 127 AmSR 925, 
37 LRANS 1]; Hurley v. Brown, 44 
App. Div. 480, 60 NYS 846; Kurtz v. 
Potter, 44 App. Div. 262, 60 NYS 764 
{aff 167 N. Y. 586 mem, 60 NE 1116 
mem]; Gubbins v. Peterson, 21 App. 
Div. 241, 47 NYS 685 [aff 162 N. Y. 
583 mem, 57 NE 1111 mem); Long- 
worth v. Deane, 15 App. Div. 461, 44 
NYS 433; McDonald v. Spang, 55 
Mise. 332, 105 NYS 617; Kitchings v. 
Brown, 37 Misc. 439, 74 NYS 768 [aff 
92 App. Div. 160, 87 NYS 75 (mod on 
other grounds 180 N. Y. 414, 73 NE 
241, 70 LRA 742)]; Leonard y. Hotel 
Lp ey idly Co., 17 Mise. 229, 40 NYS 
1044, 


154 NW 151; Williame v. 
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construction will also be most favorable to the 
grantee; but before giving effect to the rule of 
construction that language creating restrictions in 
a deed will be construed against the grantor, the 
court will have recourse to every aid, rule, or canon 
of construction to ascertain the intention of the 
parties, since it is the duty of courts to enforce, not 
Nor will a restriction be en- 
larged or extended by construction,” even to accom- 
plish what it may be thought the parties would have 
desired had a situation which later developed been 
foreseen by them at the time when the restriction 
So where the character of buildings ©) 


to make, contracts.?4 


was written.”4 


Oh.—Arnoff v. Williams, 94 Oh. St. 
145, 113 NE 661; Hunt v. Held, 90 Oh. 
St. 280, 107 NE 765, LRA1915D 543, 
AnnCas1916C 1051. 

Okl.—Test Oil Co. v. La Tourette, 
19 Okl, 214, 223, 91 P 1025 [cit Cye]. 

Pa.—Johnson v. Jones, 244 Pa. 386, 
90 A 649, 52 LRANS 325; McCloskey 
v. Kirk, 24% Pa. 219, 90 A 73; Ludwig 
roi age Andrew’s Church, 28 Legint 
Va—People’s Pleasure Park Co. v. 
Rohleder, 109 Va. 439, 61 SE 794, 
63 SE 981. 

Eng.—ind., Coope & Co., Ltd. v. 
Hamblin, 4 L. T. Rep. N. 8. 168. * 

Ont.—Pearson v. Adams, 28 Ont. L. 
154, 156, 12 DomLR 227 {allowing 
app 27 Ont. lL. 87, 3 OntWN 1205, 22 


OntWR 71, 3 DomLR 286, 2 OntwN | 
|v. Deane, 15 App. Div. 461, 44 NYS 


1660, 22 OntWR 909, 7 DomLR 129. 
app allowed 50 Can. 8. C. 204, and 
quot Cyc). 

“Such restrictions which interfere 
with the free use of property are not 
favored in the law, and doubts are, in 
general, resolved against them.” Cur- 
fis v. Rubin, supra, 

“The law favors the utmost free- 
dom in dealing with real property. 
It is recognized as an article of com- 
merce. As new wants develop, and 
business increases and expands, the 
uses to which devoted are constantly 
changing. To tie up realty with re- 
strictions and prohibitions, where the 
fee is conveyed, is opposed to the 
settled business policy of the coun- 
try; and for this reason, in constru- 
ing deeds containing restrictions and 
prohibitions as to the use, doubts are 
to be resolved in fayor of the free 
use of the property.” Van Duyn v. 
Chase, supra, f 

21. Cal—Firth v. Marovich, 160 
pr 257, 116 P 729, AnnCasi912D 

90, 


Md—Glenn v. Davis, 25 Md. 208, 6 
AmR 389, 

Mass—American Unitarian Assoc. 
v, Minot, 185 Mass. 589, 71 NE 551. 

Mich-~-James v. Irvine, 141 Mich. 
376, 104 NW 621. 

Mo.—Noel vy. Hill, 158 Mo, A. 426, 
138 SW 464; Kitchen v. Hawley, 150 
Mo. A. 497, 121 SW 142; Scharer v. 
Pantier, 127 Mo. A. 483, 105 SW 668. 

N. J.—Howland v. Andrus, 31 N. J. 
Eq. 175, 86 A 291 [rev 80 N. J. Eq. 
276, 83 A 982], 

Pa,—Asbury v. Carroll, 54 Pa, Su- 
per. 97; Ogontz Land, ete, Co. v. 
Johnson, 14 Pa, Co, 6 [rey on other 
grounds 16% Pa, 178, 21 A 1008]. 

Wash—dJones v. ‘Williams, 56 
Wash, 548, 592, 106 P 166 {cit 


Cyc], 

fee Tithe Guarantee, ete, Co. v. 
Fallon, 101 App. Div. 187, 91 NYS 
497 (holding that a deed describing 
the land conveyed as subject to the 
provisions of Lu. [1884] p 1065, e 584, 
as amended by L, (1897) p 948, ¢ 702 
relating to parks in Brooklyn, an 
establishing the budlding line, ete., 
when in facet it is not within the 
boundaries of Jand subject thereto, 
erp no restriction on the prem- 
Hes), 

» Reese Howell Co. v, Brown, 4% 
bra Ey ag tA yas 
» Cal, uatman v. MeCray, 

Cal, 245, 60 P 855, 


a Oe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 14 
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the parties will 
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Conn.—Easterbrook v.. Hebrew La- 
dies’ Orphans Soc., 85 Conn. 289, 296, 
297, 82 A 561, 41 LRANS 615. 

Ill—Hawes v. Favor, 161 Ill. 440, 
43 NE 1076; Eckart v. Irons, 12% IiL 
568, 20 NE 687. 

Ky —MeMurtry v. Phillips Inv. Co., 
102 Ky. 208, 45 SW 96, 19 KyL 2021, 
40 LRA 489; Roberts v. Porter, 100 
Ky. 120, 37 SW 485, 18 KyL 650; Cal- 
vert v. Pewee Valley, 25 SW 5, 15 
KyL 644. 

Mass.—Davidson v. Sohier, 220 
Mass. 270, 107 NE $58; Peck v. Hart- 
shorn, 189 Mass. 110, 75 NE 133. 

Mich.—Maine v. Mulliken, 176 
Mich. 443, 142 NW 782. 

N. Y.—Kurtz v. Potter, 44 App. Div. 
262, 60 NYS 764 [aff 167_N. ¥. 586 
mem, 60 NE 1114 mem]; Longworth 


433. 
Ok1.—Test Oil Co. v. La Tourette, 
19 Oki. 214, 91 P 1025. 

Pa—Jamison v. McCredy, 5 Watts 
& 8. 129; Scranton Gas, ete., Co. v. 
Hulbert, 4 LackJur 253: Frantz v. 
paper diet 20 LancLRevy 334, 9 North. 

0. 57. 

Wash.—Jones vy. Williams, 58 
Wash. 588, 592, 106 P 166 [cit Cye]. 

Can.—Dumoulin v. Burfoot, 22 Can. 
8. C..120. : 

Cnt.—Hime v. Lovegrove, 9 Ont. 
L. 607, 5 OntWR 706 [app dism 11 
Ont. L. 252, 7 OntWR 4]. 

“Such covenants being in dero- 
gation of the common-law right io 
use Jand for all Jawful purposes that 
go with title and possession, they 
are not to be extended by implica- 
tion.” Easterbrook ¥v. Hebrew La- 
dies’ Orphan Soc., supra. 

“The restrictions of the instru- 
ments as they were made cannot be 
enlarged by implication or extended 
beyond their original intent in order 
that the general purposes of the cove- 
nanting parties may be effectuated 
under the new conditions.” Easter- 
brook v. Hebrew Ladies’ Orphans 
Soc., supra. : 

{a] Dilustrations—(i) <A right 
which is not personal to the owners, 
but which is a covenant running with 
the land; cannot be extended to ob- 
jects not contemplated and whicn do 
not fall within the original design 
of the parties. Jamison v. McCredy, 
5 Watts & 8. (Pa.) 129. (2) And if 
the express terms of a conveyance 
fix the only 
principal use for which property is 
held cian be frustrated or changed to 
other uses consistent with such prin- 
cipal use, it can be diverted only in 
the mariner fied. Calvert .v. 
Pewee Valley, 25 SW 5, 15 KyL 644 
(3) So in the absence of a clear in- 
tent to the contrary, a forfeiture will 
be limited to the lot to which the 
building restriction applies and on 
which the act is done constituting 
the forfeiture, even though the lots 
are conveyed by one deed and adjoin 
each other asia single tract. Quat- 
man vi; MeCray, 123 Cal, 285, 69 
P 855, (4) Again if a restriction is 
limited to a certain period, it will 
not be extended in futuro, especially 
when such extension is mantfestly 
inconsistent with the grant and with 
the evident intention of the parties. 


687. (5) 


manner in which the | 


_ 


_-[§ 450 


prohibited is specified in detail, buildings of any 
kind, not expressly excluded, may be erected.*> 
Again a clause will be construed in its entirety as a 


the use of property for a limited 


period of time, if by such construction all the clauses 
of the instrument may be made consistent2* Fur- 
ther, where the language of the restriction is clear, 


be confined to the meaning of the 
they have employed.**7 And where 


the terms of the deed are unambiguous, it is un- 
necessary and improper to inquire into the surround- 
ing circumstances for aid in its construction. 
Words used are to be taken in their ordinary and 


Eckhart vy. irors, 128 fil. 568, 20 NE 
j Z A resiriction in a deed 
| against the erection of 2 dwelling did 
|not prevent the building of a wall. 
| Clark v. Lee, 185 Mass. 223, 70 NE 
47. (6) A building resirictive cove- 
nant in a deed of a lot which pro- 
vides that the lot shall be used for 
residence purposes cniy and no resi- 
dence of less than two thousand five 
hundred dollars in value shall be 
erected is not breached by a building 
which-when completed will be worth 
two thousand five hundred dollars 
and will be used for residence pur- 
poses only, although the building will 
be unsightly and will tend to render 
other property less valuable. Maine 
vy. Mulliken, 176 Mich. 443, 142 NW 
782. (7) Where the deed definitely 
and unequivocally states that the re- 
striction is to apply solely to the 
house first erected on the premises, 
the plain meaning of the words em- 
Ployed “does not permit an enlarge- 
ment of their force and effect so as 
to include any second building to be 
erected on the lot, whether while the 
first is standing or after it is de- 
stroyed. When the words are made 
to apply so pointedly to the first 
house alone, it would not be inter- 
pretation-of a written instrument, 
but rather speculation as to an un- 
disclosed design, to extend the re- 
| Striction to a second building even 
though it be in addition to and not 
in substitution for the first house.” 
Davidson v. Sohier, 220 Mass. 270, 
273, 107 NE 958. (8) A covenant 
provided that the first building erect- 
ed on land conveyed should be a pri- 
vate dwelling of brick and _ stone, 
adapted for residence of private fam- 
flies, etc., and that a flat or apart- 
ment building was not such a build- 
ing. It was held that the covenant 
did not restrict the use to which 2 
building conforming to the covenant 
should be put after its erection. 
Kuriz v. Potter, 44 App. Div. 262, 
60 NYS 764 [aff 167 N. Y. 586 mem, 
et Fa tee piscine a 

a of ezpress pro- 
hibition, it will not be inferred that 
the grantor agreed that a certain 
space adjoining the street was to be 
kept open and free from buildings. 
Bradley v. Walker. 138 N. Y. 291, 33 
NE 1079 [rev 17 NYS 383, 22 NYCiv 
Proce 1]. 

24. Davidson y. Sohier, 220 Mass. 
270, 107 NE 958. 

25. Kitchen v. Hawley, 150 Mo. A. 
497, 131 SW 142 (holding a particu- 
lar restriction not to prohibit the 
erection of a hotel). 

26. Eckhart v. Trons, 128 Til. 5€8, 
20 NE 687. See also In re Welsh, 175 
Mass. 68, 55 NE 1043. 

27. Mitchell v. Peckham, 103 Md. 
693, 53 A 219; American Unitarian 
Assoc, vy. Minot, 185 Mass. 589, 595, 
71 NE 551. 

“In determining what the extent of 
the restriction is, the language of the 
clause creating it must be decisive if 
(as is the case here) it undertakes to 
define, in terms its extent.” Amer- 
ican Unitarian Assoc. v. Minot, 


supra. a! 
28. Highland Realty Co. v. Groves, 
120 Ky. 374, 113 SW 429. 
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popular sense, unless they have acquired a peculiar 
or special meaning in the particular relation in which 
they appear, or in respect to the particular subject 


matter, or unless it appears from the context that: 


the parties intended to use them in a different 
sense.*® . Where a particular enumeration is. fol- 
lowed by general descriptive words, the latter will 
be understood as limited in their seope to matters 
and things of the same general kind or character 
as those specified in the particular enumeration, un- 
less there is something to show a contrary intent.° 
Where the language of a restriction in a deed is un- 
ambiguous, its foree cannot be varied’ by acts asa 
practical construction;*! otherwise a construction 
placed upon a restriction by the parties will be bind- 
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[§ 451]. (2) Building Lines and Location of 
Buildings on Premises. Conditions and restrictions 
regulating the distance at which buildings shall be 
placed from streets, or, as they are commonly known, 
building line restrictions, must be construed accord- 
ing to the fair meaning of their language;%? and 
the same rule applies to conditions and restrictions 
as to the area upon the premises conveyed within 
which buildings may be located.’ The purpose of a 
building’ line restriction is to prevent the encroach- 
ment of substantial parts of buildings erected upon 
the property.*® Hence there are quite numerous 
authorities holding that such a restriction is not vio- 
lated by an extension over the line of steps 
leading to the building,**® or by bay windows,?? 


ing upon them.*? 


29. Wasterbrook v. Hebrew Ladies’ 
Orphan Soc., 85. Conn. 289, 82 A 561, 
41 LRANS 615. 

30. Easterbrook v. Hebrew Ladies’ 
Orphans Soc., 85 Conn. 289, 296, 82 A 
561, 41 LRANS. 615; Sullivan v. 
Spas. 170 App. Div. 237, 156 NYS 


“When no such contrary intent ap- 
pears, the general words will be con- 
strued with reference to the context, 
and the specific terms with which the 
general are associated in the context 
will control the meaning to be given 
to the more general expression used 
in their immediate connection.” Hast- 
erbrook. v. Hebrew Ladies’ Orphans 
Soc., supra. 


31. Waters v. Collins, (N. J. Ch.) 
70 A heat 
32. James v. Irvine, 141 Mich. 376, 


104 NW 631 (holding that the par- 
ties had construed a restriction, plac- 
ing a minimum value upon dwelling 
houses to be erected, as not preclud- 
ing the erection of a dwelling house 
adapted for use by two families). 
See Underwood v. Herman, 82 N. J. 
Eq. 358, 89 A 21 (holding that a cove- 
nant in a deed that neither party shall 
erect upon the land conveyed a build- 
ing other than “a dwelling house and 
its appropriate buildings’ will not 
be enforced by injunction against a 
grantee proposing to erect a_ three- 
story apartment house, where prior 
grantees had erected two-family 
houses of three stories, and others 
two-family houses upon a single lot). 

33. See cases infra this note. 

fa] Illustrations—(1) The words 
“street” and “street line” as used in 
a building restriction, requiring resi- 
dences to be placed at least forty 
feet from the front street line and 
forty feet from any side street, will. 
be taken to mean a street in its most 
general sense from property line to 
property line. Yeomans v. Herrick, 
178 Mo. A. 274, 165 SW 1112. . (2) 
Where a corporation authorized to 
purchase and sell lands, and to re- 
quire any grantee to make such im- 
provements as might seem expedient 
to secure a uniform development, 
purchased land, laid out streets and 
avenues through it, the avenues at 
right angles to them running twenty 
feet wider than the_ streets, and 
adopted a resolution for a uniform 
building line “on the main avenues,” 
and conveyed tracts subject to re- 
strictions contained in rules of the 
corporation, which the grantee agreed 
not to violate, it was held that the 
restrictive covenant applied not to 
the streets at all, but applied to each 
and all of the avenues, the word 
“main” in the quoted phrase being 
surplusage. Newbery v. Barkalow, 
Th Nas EUS AAO dae A HOS Go) 
A provision that no building other 
than dwelling houses shall be built 
within a certain distance of the street 
line precludes the erection of a store 
building within such distance. Stew- 
art v. Stark, 181 Mich. 408, 148 NW 
393. (4) A clause in a deed restrict- 
ing the location of “dwellings” ap- 
plies to business buildings and other 


structures, where the neighborhood 
is a residential section and it appears 
that the original owners never con- 
templated the erection of business 
buildings on the street. Hyman v, 
Tash, (N. J. Ch,); 71,4. 742. But see 
Jones v. Williams, 56 Wash. 588, 106 
P 166 (holding that’a restriction in 
a deed by which the grantee ‘is not 
to erect any flat building or tenement 
house on said premises, nor. shall 
there be any residence or other dwell- 
ing house erected on said premises 
nearer to the street line than the two 
residences now on either side of said 
lot,” is not violated by the erection 
of a garage and storeroom nearer 
to the street line than the line fixed 
in the deed, as restrictions on the 
use of the property by a grantee are 
construed strictly against the gran- 
tor and those claiming the benefit of 
such restrictions, and will not be ex- 
tended beyond the clear meaning of 
the language). (5) Where the, gran- 
tor in his deed modifies or limits the 
scope or duration of a building line 
restriction as shown by a recorded 
plat, then the modification in the 
deed governs. Loomis v. Collins, 272 
Ill. 221, 111 NE 999. (6) A building 
restriction providing, that no man- 
sion or dwelling house with the nec- 
essary appendages shall be erected 
within a certain distance from the 
street will prevent the erection of a 
garage within such limit. Asbury v. 
Carroll, 21 Pa, Dist. 914. 

34. See cases infra this note. 

[a] Tllustrations.—(1) The_ re- 
striction in a deed that no building 
shall be erected on the lot conveyed 
“more than two hundred feet, with- 
out the consent of .... [grantor] or 
her heirs, beyond the, southernmost 
boundary line of the lot of S.... nor 
within a space of fifteen feet from 
the westerly side of ... P. Place,” 
means that no building shall be erect- 
ed within the two limits prescribed 
without the consent of the grantor 
or her heirs. Hemsley v. Marlbor- 
ough House Co., 68 N. J. Eq. 596, 
61 A 455 [rev 65.N. J. Eq. 167, 55 A 
994]. (2) Where a deed provided 
that no dwelling should be erected 
on the rear end of the lot, and the 
rear end of the lot was on the north 
side of a street thirty-four feet wide, 
an erection of a building, no portion 
of which was within the ten feet of 
such north Side of the street, was not 
on the rear end of the lot. Crofton v. 
St. Clement’s Church, 208 Pa. 209, 57 
A 570. (8) Where a restriction in a 
deed forbids the erection of a build- 
ing over nine feet in height ‘fon the 
rear end” of certain ground described, 
the owner of the land will be enjoined 
from erecting a brick factory five 
stories high occupying the entire 
space of the lot in question. Wesley 
v. Sulzer, 224 Pa. 311,738 A 338.. (4) 
A condition which required. the gran- 
tee to erect on a lot .a building of a 
certain description, which should 
front on a certain street, and stand 
a prescribed distance therefrom, did 
not prevent the grantee, after the 
erection of such building, from also 


building others of a like kind on the 
back end of the lot, and fronting on a 
side street., Roberts v. Porter, 100 
Ky. 130, 37 SW 485, 18 KyL 650. 

35. Alderson v. Cutting, 163 Cal. 
508, 126 PR 157, AnnCasi914A 1; Sea- 
wright v. Blount, 139 Ga, 328, 77 SE 
152; Nowell v. Boston Academy, 130 
Mags. 209; Emery v. Bliss, 54 Misc. 
418, 105 NYS 1057, See Clark v, Lee, 
185 Mass, 223, 70 NE 47 (holding that 
a deed to plaintiff's grantor, whereby 
it was provided that no dwelling or 
other house or building, or any part 
thereof or projection therefrom, 
should be built on defendant’s re- 
maining land, within a certain dis- 
tance of the premises conveyed, and 
that not more than one house, and 
no house except a single, detached 
dwelling house, should be erected 
thereon, restricted defendant only in 
reference to the house to be built 
on the land, and did not prevent the 
building of a wall by. him even 
though it should extend from the 
house into the restricted space). And 
see Loomis v. Collins, 272 Ill. 221, 
230, 111 NE 999 (where the court 
said: “The two objects of a build- 
ing line restriction are to secure un- 
obstructed light, air and vision for 
the lots for whose benefit the restric- 
tion is created, and-to secure uni- 
formity in the'location of buildings 
with respect to the street line for 
the accomplishment of that object’’). 

[a]. Wall or fence.—The erection 
of a brick wall six feet high with a 
coping one foot high, to be used as 
a fence or wall on the line of the 
street is not a violation. Nowell v. 
Boston Academy, 130 Mass. 209. 

[b] Ornamental projection. — 
Where a grantee of a portion of land 
adjoining the grantor’s premises cov- 
enanted not to erect at any time any 
buildings, the front or southerly wall 
of which would extend further to the 
south than the present front or 
southerly wall of the grantor’s resi- 
dence, or the southerly wall of any 
building thereafter erected on its 
site and a collateral agreement, exe- 
cuted the same day, covenanted for 
an open space of ten feet between 
the residences, an ornamental projec- 
tion on the front of the grantee’s 
building, consisting of columns and 
surmounting balustrade rising to 
the second story, with a maximum 
projection of eighteen inches and not 
imbedded in the south wall, merely 
laid against it, is no part of the 
front or southerly wall within the 
meaning of the covenant, and_ its 
maintenance cannot be enjoined. Em- 
eh ai Bliss, 54 Mise. 418, 105 NYS 
1057. 

86. Alderson v. Cutting, 163 Cal. 
503,.126 P 157, AnnCas1914A 1; Meer 
ney v. Stork, 80 N. J. Eq 60, 83 


492 [aff 81 N. J. Eq. 210, 436 A 398]: 
Ene aniek vy. Peshine, 24 N. J. Eq. 
206. 

37. See Scranton Gas, ete., Co. vy. 


Hulbert, 4 LackJur (Pa.) 253 (where 
structure was held permissible as a 
bay window). 


{a] Permitting a bay window (1) 
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porches ;?8 or awnings.®? 


tion.*° 


applied to bay windows *! and porches.*? 
‘‘equidistant’’ from a certain line does not require 
the front of the buildings to be on a uniform line.** 
And if a building line has relation to a street, it 
means the then existing street and not a street as 


altered by public authority.** 


Where a lot is a corner lot and it is doubtful 
whether the restriction applies to a cross street, it 
will not be enforced as to such street.*® 
property line,’’ within the restriction of deeds of 
property platted into lots that no building shall be 


does not permit an extension of an 
entire building formed over the re- 
served space, by reason of a change 
of the street from a residence to a 
business thoroughfare. Vetter v. 
Flaherty, 4 LackLegN (Pa.) 175. (2) 
However, the mere fact that an al- 
leged bay window is built from the 
ground, and rests on foundations, in- 
stead of being a projection extending 
outward from the building at a point 
above the ground, does not prevent 
it from being a bay window, within 
the meaning of the exception in a 
contract prohibiting the owner of 
lots from extending his buildings be- 
yond a certain line, except as to bay 
windows, steps, and porches. Keith 
v. Goldsmith, 194 Ill. 488, 62 NE 866. 

38. Graham v. Hite, 93 Ky. 474, 20 
Sw 506, 14 KyL 502; Atty.-Gen. v. 
Algonquin ‘Club, 153 Mass. 447, 27 
NE 2, 11 LRA 500; Atty.-Gen. v. 
Ayer, 148 Mass. 584, 20 NE 451; Por- 
tage Park Land Co. v. Burch, 20 Oh. 
Cir. Ct. N. S. 378; Spilling v. Hutche- 
son, 111 Va. 179, 68 SE 250. 

[a] Particular deeds construed.— 
(1) Where deeds provide for bay 
windows and circular or octagon 
fronts, and restrict them by limiting 
the length of the base of their trape- 
zoids, and in a separate provision al- 
low “porticoes and other usual pro- 
jections” without restriction, and for 
a long time all parties have assumed 
that it was not intended to prohibit 
the building of porticoes, etc., close 
to bay windows, and octagon and 
circular fronts, it will be held that 
the latter projections may be built, 
without regard to whether the bases 
of their trapezoids overlap the por- 
ticoes and other usual projections. 
Atty.-Gen. v. Algonquin Club, 153 
Mass. 447, 27 NE 2, 11 LRA 500. (2) 
The maintenance of a porch is not a 
violation of a restriction with speci- 
fications excluding bay windows, cir- 
cular or octagon fronts, but allow- 
ing the usual projections, ete. Atty.- 
Gen. v. Ayer, 148 Mass. 584, 20 NE 451. 

39. Olcott v. Sheppard, 96 App. 
Div. 281, 89 NYS 201 [aff 185 N. Y. 
584 mem, 78 NE 1108 mem]. 

[a] Thus, an awning in front of 
a building extending thirteen feet 
from the house line to the curb, sup- 
ported by five posts, and covered with 
a roof of translucent glass, etc., did 
not constitute a violation of a re- 
striction in a deed providing “that 
the front line of any messuages, 
dwelling houses or other buildings” 
shall recede eight feet from the 
street line. Olcott v. Sheppard, 96 
App. Div. 281, 89 NYS 201 [aff 185 
N. Y. 584 mem, 78 NE 1108 mem]. 

40. Alderson v. Cutting, 163 Cal. 
503, 126 P 157, AnnCas1914A 1; Loud 
v. Pendergast, 206 Mass. 122, 92 NE 
40; Atty.-Gen. v. Algonquin Club, 153 
Mass. 447, 27 NE 2, d1 LRA 500; 
Bagnall v. Davies, 140 Mass. 76, 2 
NE 786; Sanborn v. Rice, 129 Mass. 
887; Atty.-Gen. v. Gardiner, 117 
Mass. 492; Linzee v. Mixer, 101 Mass. 
512; Righter v. Winters, 68 N. J. Eq. 
252, 59 A 770. 

[a] Tilustrations of encroach- 
ments.—(1) A basement story sur- 


An encroachment of an 
integral part of the building is, however, a viola- 
This rule has, like the preceding one, been 
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The term 
faces.*6 


The ‘‘front 


rounded by a balcony within the 
space prohibited, even though such 
projections were usual in Europe; 
also two or more bay windows close 
together so that the bases of their 
respective trapezoids would, contrary 
to the express terms of the deed, in- 
terlap, and the length of the base of 
each taken together would be greater, 
while the post of the bases of each 
which did not overlap would be less 


than the distance limited in the deed. 
Atty.-Gen. v. Algonquin Club, 153 
Mass. 447, 27 NE 2, 11 LRA 500. (2) 


A roof extended within the inhibited 
line so as to cover a piazza, support- 
ed by posts within such line and to 
contain a dormer window by which 
a room in the second story is extend- 
ed beyond the line. Bagnall v. Da- 
vies, 140 Mass. 76, 2 NE 786. (3) A 
rectangular addition to the front 
projecting over the line, and a build- 
ing in the rear erected contrary to 
prohibitions as to the front line and 
the erection of buildings in the rear. 
Sanborn y. Rice, 129 Mass. 387. (4) 
A structure within the reserved 
space three and one-half feet high, 
extending from the wall of the house 
to the line of the street, the top of 
which was covered with turf, and the 
interior used for coal bins. Atty.- 
Gen. v. Gardiner, 117 Mass. 492. (5) 
A projection of the whole front wall, 
except less than two feet at each 
end, into the reserved space, in the 
form of a bay running up the whole 
height of the house, with a founda- 
tion, roof, and windows, although 
such projections had been usual in 
the city for some years, and the 
grantor afterward conveyed lots in 
the same locality allowing such proj- 
ections. Linzee vy. Mixer, 101 Mass. 
512. (6) Where the first story of a 
building is on the building line, 
within the restriction of a deed, the 
projection of the second story two 
feet beyond the first story, and the 
third story two feet nine inches be- 
yond the second story, violates the 
building restriction. Righter v. Win- 
ters, 68 N. J. Eq. 252, 59 A 770. (7) 
Such a restriction is violated by ex- 
tension of the roof of a building two 
feet and four inches or by an en- 
croachment of pillars supporting the 
roof, to the extent of five inches. 
Alderson v. Cutting, 163 Cal. 503, 
126 P 157, AnnCasi914A 1. (8) The 
fact that a small part of the main 
body of defendant’s house at one 
corner and a bay window, extending 
from the ground through the second 
story, and a piazza and steps were 
within the restricted area was held 
a violation. Loud v. Pendergast, 206 
Mass, 122, 92 NE 40, 41. 

41. Kneip v. Schroeder, 166 Ill. A. 
215; Smith v. Spencer, 81 N. J. Eq. 
389, 87 A 158; Spilling v. Hutcheson, 
111 Va. 179, 68 SE 250. 

[a] Thus (1) a covenant that the 
building line of a square shall be not 
less than twenty-five feet from the 
true street line, it being understood 
that the front wall of the building 
shall be set back at least twenty- 
five feet from the street line, is 
breached by the erection of a bow 


[§ 451 


erected within twenty feet of the front property line 
of any street, includes, in the case of a corner lot, 
the line of the street on which is the side of the 
lot, as well as the line of the street on which the lot 
Where a deed of a corner lot provides that 
no building shall be erected on the front three fifths 
of such lot facing upon the side street, the words 
‘*side street,’’ when read in the light of the sur- 
rounding circumstances, may mean the street on 
which the lot does not face and not the street on 
which all the lots in the subdivision front.*? 

Light and air. <A prohibition as to a building line 
does not preclude the interruption of the access of 
light and air to the grantor’s windows.*§ 


window projecting over the line, the 
foundation of which, in common with 
the remaining outside walls, rises 
from the ground, and extends up two 
stories. Spilling v. Hutcheson, 111 
Va. 179, 68 SE 250. (2) The main- 
tenance of a bay window about fif- 
teen inches over the line is a viola- 
tion of a restrictive building cove- 
nant requiring twenty feet open 
space between houses on adjoining 
lots. Smith v. Spencer, (N. J. Ch.) 
87 A 158. 

42. Reardon v. Murphy, 163 Mass. 
501, 40 NE 854; Haas v. Strauss, 
23° Oh. Cir. ‘Ct. N:. S: 547; Ogontz 
Land, ete., Co. v. Johnson, 168 Pa. 
178, 21 A 1008 [rev 14 Pa. Co. 861]. 

[a] For example, the rule has 
been applied to: (1) A piazzA eight 
feet wide, inclosed by a railing and 
having a roof supported by posts at- 
tached to the whole front width of 
along its entire front. Reardon v. 
Murphy, 163 Mass. 501, 40 NE 854. 
(2) A roofed porch, built on brick 
foundations and permanently at- 
tached to the whole front width of 
the house, although — uninclosed. 
Ogontz Land, etc., Co. v. Johnson, 168 
Pa. 178, 21"A 1008 [rev 14 Pa. Co. 
86]. (3) A building restrictive cove- 
nant declaring that no building of 
any description shall at any time be 
erected within ten feet of the street 
line on which the property fronted 
was broken by the construction of 
elevated porches inclosed below in a 
manner to provide basements sup- 
plied with windows and doors, and 
also by the main bodies of approxi- 
mately half the buildings on the 
street being extended over the porch 
roofs in a manner to afford bay win- 
dows or rooms within the restricted 
space. Ocean City Land Co. v. 
Weber, 83 N. J. Eq. 476, 91 A 600. 

43. Smith vy. Bradley, 154 Mass. 
227, 28 NE 14. 

44. Tobey v. Moore, 130 Mass. 448. 
But see Frost_v. Haviland, 78 Conn, 
232, 61 A 543 (holding that, where a 
building restriction requires a house 
placed upon a corner lot to be sub- 
stantially in the center thereof as 
bounded by the side street upon one 
side and the property of the grantor 
upon the other, a building erected 
substantially in the center of the 
lot is not in violation of the restric- 
tion, although it is in the center of 
the lot as narrowed by a subsequent 
widening of the side street). 

45. Howland v. Andrus, 81 N. J. 
Eq. 175, 86 A 391 [rev 80 N. J.. Eq. 
276, 83 A 982]. 

46. Waters v. Collins, (N. J. Ch.) 
70 A 984, Compare Turney v. Shri- 
ver, 269 Tll. 164, 169, 108 NE 708 
(where the court said: ‘While it is 
true that a corner lot does, in a cer- 
tain sense, front upon both streets, 
still, in the strict sense of that term, 
that portion of the lot, only, which is 
opposite the rear and faces upon the 
street is properly designated as the 
front of such lot’). 

47. Turney v. Shriver, 269 Ill. 164, 
109 NE 708. - 

48. Atkins v. Bordman, 2 Metce. 
(Mass.) 457, 37 AmD 100. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 452] 
Purposes. As employed in building restrictions the 
words ‘‘dwelling house’’ are, in the absence of any- 
thing to the contrary, to be construed in their or- 
dinary sense as a house oceupied as a residence, in 
distinction from a store, office, or other building.*? 
The term defines the use to which a building shall be 
put and not merely the form of the structure.®° 
A theater cannot be regarded as a dwelling house.*4 
And a restriction to residences to be used as dwell- 
ing houses for private families prohibits the use of a 
building for a boarding house.®? A covenant that 
the property shall not be improved except by a pri- 
vate dwelling house is violated by the alteration of a 
building for the purpose of using the first floor for 
a tailoring establishment and the upper floors 
for dwellings.5* It has, however, been held that 
the basement of a dwelling house might be used 
for retail trade in foodstuffs where the outward 
appearance of the building was not changed,®** and 
that a use of a portion of a dwelling as a private 
hospital might be permitted.®> A provision that no 
dwelling house shall be erected is broken by the 
erection of a garage containing bedrooms for oceu- 
pancy by servants,°® but such a restriction is not 
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broken by an addition to a church of a parish house 


containing living apartments and bedrooms for the. 


clergy.°’ A limitation to the use of premises for 
private residences prohibits the construction on the 
premises of a board fence eight or more feet in 
height,®* or the construction of a railroad embank- 
ment for the operation of an electric railroad? An 
agreement which restricts the use of a tract of land 
bordering on a lake to residence purposes, and which 
provides that it shall not be used for ‘‘hotel, club, 
or camping purposes,’’ is violated by the erection 
thereon of a clubhouse for use in connection with a 
landing place for boats, and in connection with golf 
grounds established thereon.*° 

Occupancy by more than one family. A _ restric- 
tion to residence purposes only will not forbid the 
erection of an apartment building,®! or a double or 
two-family house,®°? and the same construction has 
been placed upon a restriction to buildings adapted 
‘‘for use as a family residence.’’®* On the other 
hand, where the deed provides that only a dwelling 
house shall be erected upon the land, it has been 
held to preclude the erection of double °* or two- 
family houses ** or flat buildings,®® and a similar 
construction has been’ placed upon deeds requiring 


49. Goater v. Ely, 80 N. J. Eq. 40, 
43, 82 A 611; Barnett v. Vaughan 
Inst., 119 NYS 45 [aff 197 N. Y. 541 
mem, 91 NE 1109 mem]; Johnson v. 
Jones, 244 Pa. 386, 90 A 649, 52 LRA 
NS 325. See Cornish v. Wiessman, 56 
N. J. Eq. 610, 35 A 408 (holding that 
the use of a portion only of a build- 
ing for a meat and vegetable store 
is a violation of the provision of the 
deed of the lot that the premises are 
to be used for “dwelling purposes 
only’’). 

“Running through any proper use 
of the word, there is always one con- 
trolling idea intended to be conveyed 
by it, and that is that a dwelling 
house is a house intended for human 
habitation.” Goater v. Ely, supra. 

50. Powers y. Radding, 225 Mass. 
110, 113 NE 782. And see Barnett v. 
Vaughan Inst., 119 NYS 45 [aff 197 
N. Y. 541 mem, 91 NE 1109 mem] 
(extending the same _ construction 
to the term “first-class private 
houses’’). ' 

51. Chambers v. Foley, 245 Pa. 
164, 91 A 350. 5 

52. Sayles v. Hall, 210 Mass. 281, 
96 NE 712, 41 LRANS 625, AnnCas 
1912D 475. But see Gallon v. Hus- 
sar, 172 App. Div. 393, 158. NYS 895 
(holding that taking boarders by a 
private family is not a violation of a 
restriction in a deed that a dwelling 
shall not be occupied by more than 
two families). 

53. Pagenstecher_ v. Sa iapr. 146 
App. Div. 738, 131 NYS 413. 

54. Hoffman v. Parker, 239 Pa. 398, 
86 A 864. 

55. Carr v. Riley, 198 Mass. 70, 84 
NE 426. Compare Hartwig v. Grace 
Hospital, (Mich.) 165 NW 827 (hold- 
ing that a restriction that no build- 
ing other than a residence and build- 
ings pertaining thereto shall be 
erected on the premises is violated 
by the use of a building either with 
or without additions thereto for a 
hospital as well as by the erection of 
a building to be used as a home for 
nurses); Barnett v. Vaughan Inst., 
119 NYS 45 [aff 197 N. Y. 541 mem, 
91 NE 1109 mem] (holding that the 
use as a sanitarium of a building 
having the appearance of a private 
dwelling house violates a restriction 
that the buildings erected on the 
premises shall be first-class private 
houses). But see Smith v. Graham, 
161 App. Div. 803, 147 NYS 773 [aff 
217 N. Y. 655 mem, 112 NE 1076 
mem] (holding that, where land was 
sold subject to covenants prohibit- 
ing the carrying on of mercantile or 
manufacturing business thereon, and 


\ 


the erection of buildings other than 
dwelling houses, a further provision 
in the conveyance that the grantee 
might receive and care for medical 
and surgical patients and perform 
medical and surgical operations on 
the premises does not entitle him to 
erect a hospital thereon, although he 
had long carried on the business of 
physician and surgeon and had des- 
ignated his dwelling as a sanitarium, 
for a hospital is wholly distinct from 
a dwelling). 

56. Goater v. Ely, 80 N. J. Eq. 40, 
82 A 611. 

57. Crofton v. St. Clement’s 
Church, 208 Pa. 209, 57 A 570. 

58. MacGregor v. Linney, 27 Oh. 
Cirict. ace: 

59. Luhman vy. New York, etc., R. 
9, 81 Misc. 537, 142 NYS 860. 

60. Boyden A Roberts, 131 Wis. 
659, 111 NW 70 

61. MeMarty V. Phillips Inv. Co., 
103 Ky. 308, 45 SW 96, 19 KyL 2021, 
40 LRA 489; Tillotson y. Gregory, 151 
Mich. 128, 114 NW 1025. 

62. Hunt v. Held, 90 Oh. St. 280, 
107 NE 765, LRA1915D 5438, AnnCas 
1916C 1051. 

63. Soun v. Heilberg, 38 App. Div. 
515, 56 NYS 341 (holding that where 
the intent was that the land should 
not be devoted to business but only 
for residence purposes the restriction 
does not preclude the erection of an 
apartment house). 

64. Schadt v. Brill, 173 Mich. 647, 
139 NW 878, 45 LRANS 726; Sanders 
tS gehe 114 Mo. A. 229,.89 SW 

[a] Thus (1) a building restric- 
tion prohibiting the erection of any 
building other than a “dwelling 
house” prohibits the erection of a 
double house with a single entrance. 
Schadt v. Brill, 173 Mich. 647, 139 
NW 878, 45 LRANS 726. (2) A re- 
striction against the erection of more 
than one dwelling is broken by the 
erection of two houses planned for 
separate dwellings and divided by a 
partition wall which bisects the lot. 
Sanders v. Dixon, 114 Mo, A. 229, 89 
SW 577. 

65. Kingston v. Busch, 176, Mich. 
566, 142 NW 754; Bagnall v. Young, 
151 Mich. 69, 114 NW 674; Harris v. 
Roraback, 137 Mich, 292, 100 NW 
391, 109 AmSR 681. But see James 
v. Irvine, 141 Mich. 376, 104 NW 631 
(holding that a provision that prem- 
ises shall be used for dwelling houses 
of not less than a stipulated value 
will not prevent the erection of a 
house designed for use by two fami- 
lies); Pank y. Eaton, 115 Mo, A, 171, 


89 SW 586 (holding that a restriction 
against the erection of more than 
one house will not prevent the erec- 
tion of a house planned for separate 
occupancy by two families, one upon 
the first and one upon the second 
floor). 

66. Powers v. Radding, 225 Mass. 
110, 113 NE 782; Bolin v. Tyrol Inv. 
Co., 178 Mo. A: 1, 160 SW 588, 164 
SW 259. Thompson v. Langan, 172 
Mo. A. 64, 154 SW 808; Skillman v. 
Smathehurst, 57 N. J. Eq. 1, 40 A 
855. See Allen v. Barrett, 213 Mass. 
36, 99 NE 575, AnnCasi1913E 820 
(where a restriction against the erec- 
tion of more than one dwelling house 
or the construction or maintenance 
of any building other than for a sin- 
gle family or as a double, otherwise 
called a semidetached, house, pre- 
vented the alteration of an existing 
two-family building upon the prem- 
ises into a ‘“three-decker tenement 
house” regardless of the extent to 
which the old building entered into 
its construction). Compare Bates v. 
Logeling, 187 App. Div..578, 122 NYS 
251 (holding that the erection of a 
six-story elevator apartment house 
of superior construction, at a pro- 
posed rental of about ten dollars per 
room, at an estimated cost of sev- 
enty-five thousand dollars, the front 
to be of light brick and limestone, 
constituting a handsome and attrac- 
tive building, does not violate a cove- 
nant not to erect any building except 
first-class dwelling houses). Contra 
Reformed Protestant Dutch Church 
v. Madison Ave. Bldg. Co., 214 N. Y. 
268, 108 NE 444, LRA1915F 651; Holt 
v. Fleischman, 75 App. Div. 593, 78 
NYS 647 [rev 37 Mise. 172, 74 NYS 
894]; Johnson v. Jones, 244 Pa. 386, 
90 A 649, 52 LRANS 325 (hold- 
ing that the erection of a _ series 
of apartment buildings four stories 
high, each story to consist of two 
separate flats, each of which is to 
contain rooms adapted only for 
dwelling purposes, there being no 
general restaurant attached, is not a 
violation of a covenant “that nothing 
but a church or dwelling house... 
shall ever be erected upon any part 
of said land; that none of the struc- 
tures so erected shall ever be used 
... for any other purpose than a 
dwelling house,’ where the expressed 
purpose of such covenant is to per- 
mit the erection only of such build- 
ings as will “tend to beautify the 
general neighborhood and advance 
values”); Pearson v. Adams, 28 Ont. 
L. 154, 12 DomLR 227 [allowing app 
27 Ont. L. 87, 3 OntWN 12056, 22 Ont 
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oceupancy by detached dwelling houses *? or the 
erection of but one building ® or residence on each 
lot.®* If the size of the dwelling house is limited as 
to the number of families, the restriction is broken 
by the erection of a building available for more 
families, even though its owner intends only a pres- 
ent use thereof within the terms of the restric- 
tion.*® 

Stables and outbuildings. 
the building of more than one dwelling house upon 
the premises conveyed will not prevent the erection 
of a stable as appurtenant thereto.74 But where a 
restriction provides that the property shall be used 
for residence purposes and that no residence cost- 
ing less than a certain sum shall be erected, it will 
prevent the erection of a stable without the erection 
of a dwelling house,‘? nor can such use be permitted 
by reason of the fact that the grantee is using an 
adjoining lot for residence purposes where the two 
lots are held under distinct conveyances.** A re- 
striction to use for residential purposes precludes 
the occupancy of a barn upon the rear of the 
premises for manufacturing purposes.** And it has 
been held that covenants in a deed providing that 
not more than one dwelling house shall be erected 
upon the lot conveyed, and that such a building 
shall cost not less than a certain amount and shall 
not be used for manufacturing, mechanical, or busi- 
ness purposes of any kind, prevents the erection by 
the grantee of a stable to be used for the purposes 


WR 71, 3 DomLR 368, 
22 OntWR $09, 7 DomLR 139, and 
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of the business of the grantee, Sant Withstanihiser a 
dwelling house that has cost more than the stipulated 
amount has been erected upon the front of the lot.** 
The usual outbuildings appurtenant to a dwelling 
house have been held not to include a garage or 
storehouse for automobiles;** and a covenant provid- 
ing that the premises shall be used for residence pur- 
poses only, and that no building or structure of any 
kind whatsoever other than a dwelling house shall 
be erected thereon, is violated by the erection and 
maintenance of a garage.** 

[§ 453] (4) Tenements, Flats, and Apartment 
Houses. The word ‘‘fiat,’’ in a building restrictive 
covenant prohibiting the erection of flats or tene- 
ment houses, has no technical meaning, and where 
the testimony is conflicting as to whether or not a 
building is a flat, the question is one of fact.7* A 
restriction against the erection of tenement houses 
contained in a deed executed more than twenty-five 
years previously has been held not to apply to a 
modern high-class apartment house.** Where a 
building violates a restriction against the use of the 
premises for tenement-house purposes only in its in- 
terior arrangement and not in its external appear- 
ance, equity will not order its entire destruction, 
but will only enjoin its use as a tenement house or 
for any purpose other than one of a private resi- 
dence or dwelling.*° 

[§ 454] (5) Height of Building. If the parties 
intend to preseribe a definite and fixed height beyond 


2 OntWN 1660, [s one portion of a house which |. ke, 72 N. J. Eq. 233,65 A 221 (holding 

forms a complete residence in itself, | that, if what is known as a “fla 
app allowed 50 ‘Can. S. C: 204] (hold-|and an apartment house is an entire | comes an 
ing that a covenant that certain land | building, yet a double house suitable | higher rental is charged, 


t”. be- 
when 
the pay- 


“apartment house” 


shall be used only for a detached | for the occupancy of two Pen ies, | scat of a rental of from thirty-five 


dwelling house is not broken by the | although not showing that fact upon | 


erection of an 
house on the land). 
[2] Deed construed. —Where all 
the lots of a subdivision were con-|155 SW 861. 
veyed subject to a covenant that the 70. 
owner should not construct or allow 
be constructed more than one 
dwelling house on each fifty-foot lot, | 607, 


of the covenant. 


141, 60 NE 477. 


knowledge of the covenant could not 72. 
erect a flat building thereon, accom-|130 Ky. 
modating a number of families un- 
der one roof in separate apartments, 
the purpose of the covenant being to 


dollars to forty dollars per month 


isolated apartment) the outside, falls within the purview|does not turn what is otherwise a 


Kenwood Land Co.| “flat” into 4h “apartment,” so as to 


y. Hancock Inv. Co., 169 Mo. A. 715,| take it out of a building restriction 


| binding the grantee not to erect a 


Ivarson y. Mulvey, 179 Mass. flat on the premises). 


{a] The purpose of a restrictive 


Hime y. Lovegrove, 9 Ont. L.| covenant in deeds of lots abutting on 


5 OntWR 706 [app dism 11 Ont. | a street prohibiting the erection of 
a person who purchased a lot with | L. 259, 7 OntWR 4}. 


| flats or tenement houses is to pre- 


Highland Reality Co vy. Groves,| vent a house from being used by 
274, 112 SW 420. 

pare Peck vy. Hartshorn, 189 Mass.|itself on different floors, fitted up 

110, 75 NE 133 (holding that a re-| 

striction in a deed that 


But com- ) more than one family, each living by 


separately for housekeeping, and a 
t “no building | construction of the covenant which 


insure the residential character of) shall be erected upon the granted! will permit a two-story dwelling ar- 


the neighborhood, and the expression 
“dwelling-house” is equivalent ‘to 
“dwelling,” meaning the home of one 


premises to cost less than $2,500, and ranged for the use of two families, 
but one building, a private stable) 
excepted, shall be erected” thereon, 


each keeping house by rreans of fixed 
| conveniences on each fioor, and each 


family. Bolin v. Tyrol Inv. Co.,| does not limit the kind of building | | using a common front entrance, and 
178 Mo. A. 1, 160 SW 588, 164 SW | that may be erected on the land, so| each having s-parate entrances in the 
259. long as it costs two thousand ‘fave rear, will defeat the object thereof. 


{b] Provision that only one single 


hundred dollars; and a private sta- 


Godfrey v. Hampton, 148 Mo. A. 157, 


dwelling house be erected is broken! ble costing two thousand five hun-| 127 SW 626. 


by the erection of one building con- 
sisting of several tenements, each 


flies. Gillis v. Bailey, 17 N. H. 13, 
21 N. HL 149. 7. 
67. Dollard v. Whowell, 174 App. 
Div. 403, 160 NYS 544; Pearson v. 
Adams, 50 Can. 8. C. 204 [allowing 
app 28 Ont. L. 154, 12 DomLR 227| 
{allowing app 27 Ont. L. 87, 32 Ont 
WN ee 22 OntWR 71, 3 DomLR 76. 
268, OntWN 909, 7 DomLR 139)] 
(hiding such a covenant broken 
y the erection of an apartment 
house). 

68. Brigham v. H, G. a. Co., 


v. Hancock 
Inv. Co., 169 Mo. A. 715. 455 SW 861. 
[a] Duplex or double 
Where land was grante 
covenant that it shovld be used for 
residence purposes only, which 
should be taken to exclude flats and 
apartment houses, and that there 
should not be more than one resi-| are 
dence on the lot, the grantee was not | yards). 
authorized to build a duplex or dou- 72. 


120 Ky. 274, 112 SW 


dred dollars may be erected thereon, [bj] building 

without being made adjunct to a/ more than one story, in which build- 
intended to be used by separate fam- | building already on the lot or in proc- 
ess of construction). 

Highland Healy, Co. y.. Groves, 


74. Maine y. Mulliken, 176 Mich. 
443, 142 Bt 782, 

7%. Neil v. Gary, 49 App. (D. C.) 
397, 46 LRANS 111 


Godfrey v. Hampton, 148 Mo. 
ble house on the lot, for while a flat’ A. 157,127 SW 626. See Lignot v. Jae- 


Any consisting of 
ing there are one or more suites of 
rooms on each floor equipped for sep- 
arate housekeeping purposes, is a 
“flat.” within the meaning of a re- 
striction in a deed that the grantee 
shall not permit to be erected on 
the premises any building which 


420. 


2. shall be used or Mie irre as a flat. 
Riverbank Impr. Co. v. Ban-| Tenet v. Jaekle, 72 N. 
croft, 209 Mass. 217, 95 NE 216, 34|A 221. 
tt 7120, AnnCas1912B 450. 79. 
Hepburn vy. Long, 
Div. "527, 131 NYS 154. 
fect Gross v. Whitelaw, 20 Oh Cir. 
Ct. N. 8S. 116 (holding that the erec- 
tion of a garage is prohibited by a 
provision in the deed that the lots 
house.— | shall be used for residence purposes 
subject to a| only, and that no shed, barn, or shop 
shall be erected or placed on the 
lots, the evident intention of the re- 
striction being to 
|yards free from euch buildings as 
commonly erected in 


- Eq. 223, 65 


Kitching v. Brown, 180 N. Y. 
414, 73 NE 241, 70 LRA 742 [mod 92 
App. Div. 160, 87 NYS 751 (so hold- 
ing particularly where the restric- 
tion against the erection of a tene- 
ment house was found in connec- 
tion with an enumeration of danger- 
ous, offensive. or noxious trades and 
industries, and it was apparent that 
in prohibiting the erection of tene- 
ment houses it was intended to pre- 
clude a use of the property which 
would be dangerous, noxious, or of- 


146 App. 
To same ef- 


keep the back 
back 


tants). 
30. Levy v. Schreyer, 177 N. Y. 
292, 99 NE 593. 


For later cases, developments and changeg in the Jaw see curmulative Annotations, same title, page and note number. 
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which a building is never to be increased, it should 
be so plainly stated.*+ But the condition and char- 
acter of the property at the time of the grant, 
coupled with the express language of the restriction, 
may be an important factor in. determining the 
height of the erection.®? 

[§ 455] (6) Use for Business, Manufacturing, 
or Offensive Purposes. Under a restrictive cove- 
nant excluding factories, pursuant to a general build- 
ing scheme in a residential district, no distinction 
can be drawn between manufacturing businesses in 
existence when the scheme was adopted and those 
thereafter coming into existence.** The prohibition 
of use for business purposes has been held to pre- 
clude the building of a hotel;** the erection of bill- 
boards, space upon which was let for hire;%* the 
use of a building on the premises for a restaurant 
and saloon;®® the occupancy of a portion of the 
premises by a millinery establishment;%7 and the 
maintenance and use of an office for the practice 
of medicine,** although there is authority to the 
contrary.®® So a restriction against the employment 
of property for any business offensive or detrimental 
to the neighborhood for dwelling purposes has been 
held to be broken by the use of a building as a 
garage and repair shop,*® a moving picture theater,™ 
a bakery,®? or a hospital;** but such a restriction 
is not violated by the use of a building for a board- 
ing house * or a charitable home for orphans and 
aged persons,®* or for the storage of merchandise.*® 
The construction to be given covenants of this char- 
acter must include such trades and business as would 
be offensive to ordinary normal people and not mere- 
ly to those of a supersensitive organization.®7 Use 
of premises for a private hospital in connection with 
a residence does not constitute the use of the prop- 

81. Hobson v. Cartwright, 93 Ky. 
368, 20 SW 281, 14 KyL 293. 

[a] If the restriction limits the 
height of a building if in a particu-| N. Y. 
lar form, there is no violation of 
such restriction by erecting a higher 


building not in the specified form. 
Smith y. Bradley, 154 Mass. 227, 28 


NE 14. 
82. Meigs v. Lewis, 164 Pa. 597, 30 


97. 


Dist. 753. 
secting rooms, 
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[a] Dead houses, 
and Sota isnmienhe |S 8. 
for autopsies and post mortems, ori A. Gs: 
for the reception of dead bodies, are) 
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erty for manufacturing, mercantile, or mechanical 
purposes.** And a grocery store is not a nauseous - 
or offensive trade;** neither is a temporary railroad 
for the hauling of excavated matter,’ or an employ- 
ment of the premises for the storage of building 
material? A two-family house is not ‘‘objection- 
able’’ within the meaning of a restrictive covenant.? 
The term ‘‘commercial, ?? as used in a covenant 
that certain land should not be sold for commercial, 
agricultural, manufacturing, or other purposes, is 
construed, not as limited to ‘‘agricultural,’’ but also 
as: applicable to ‘‘manufacturing or other pur- 
poses.’’+ An electric light station, with the neces- 
sary incidents attending its operation, is a factory, 
within a restrictive building covenant.® 

[§ 456] (7) Stables. A garage for the use of 
the occupants of residence property is not properly 
included in a prohibition of ‘‘stables.’’ ® 

[§ 457] (8) Threatened Violation. Acts must 
not be attempted which threaten a violation of a 
limitation in the nature of an equitable easement 
appurtenant to adjoining property, unless it is shown 
that such acts will not result in a breach of such 
limitation.” 

[§ 458] d. Persoh by and against Whom Re- 
striction May Be Enforced—(1) In General. Re- 
strictions limiting the use of land, if reasonable, may 
be enforced in courts of equity against the land 
designated to be benefited or burdened in whose- 
soever hands it may be, without regard to whether 
the creation of the restriction is in the nature of an 
easement or of a covenant, provided the parties, 
both grantee and grantor, understood the nature and 
burden of the restriction and had notice thereof, 
either actual or constructive.* In the absence of 
notice, a personal covenant imposing a burden will 


173 N. Y. 595 mem, 65 NE 1117 mem]. {| using his kitchen and maintaining a 
Rowland v. -Miller, 
93, 34 NE 765, 22 LRA 182 [aff 61} 
Super. 163, 18 NYS 793 (aff 15 
NYS 701)]; Gowen v. O’Hara, 15 Pa. 


139 N. Y.| nuisance therein, on the ground that 
it was a violation of a restrictive 
covenant, where neither the house 
nor the kitchen has been used, so 
that no nuisance has yet been per- 
ted). 

McCloskey v. Kirk, 243 Pa. 319, 
See Judd v. Robinson, 41 
Colo. 222, 92 P 724, 124 AmSR 128, 14 
(holding that a subse- 


morgues, dis- 


A 505. within a covenant against the use of | 


[a] A restriction as to the height 
of buildings will not be governed by 
a limitation as to time, where it is 
evident that the latter refers only to 
the duration of the use and occupa- 
tion. Keening v. Ayling, 126 Mass. 


404. 

83. Scrymser v. Seabright Electric 
Light Co., 74 N. J. Eq. 587, 70 A 977. 

84. Thompson v. Langan, 172 Mo. 
A. 64, 154 SW 808. 

85. Noel v. Hill, 158 Mo. A. 426, 
at SW _ 364. 

De eye v. Mitchell, 49 Misc. 
The ‘98 NYS 8 

87. Iselin _ ‘Flynn, 90 Misc. 164, 
154 NYS 133. 

88. Poune v. Schwarz, 130 Mo. A. 
65, 109 SW 633. 

89. Iselin v. Flynn, 90 Mise. 164, 
154 NYS 133. 

90. Noyes v. Cushing, 209 Mass. 
123, 95 NE 83; Evans v. Foss, 194 
Mass. 513, 80 NE 587, 9 LRANS 1039, 
11 AnnCas 171; Hibberd v. Edwards, 
234 Pa. 454, 84 A 437. 
wee Burke v. Kahn, 22 Pa. Dist. 


92. Simons v. Mutual Constr. Co., 
132 App. Div. 719, 117 NYS 567. 

93. Gilford v. Babies’ Hospital, 1 
NYS 448, 21 AbbNCas 159. 

94. Biggs v. Sea Gate Assoc., 211 
N. Y. 482, 105 NE 664. j 

95. Easterbrook v. Hebrew. Ladies’ 
Orphans Soc., 85 Conn. 289, 82 A 561, 
41 LRANS 615. 

96. Noyes v. Cushing, 209 Mass. 
123. 95 NE 83; Hurley v. Brown, 54 
App. Div. 619, 66 NYS 295 [app dism 


‘ ‘- 


q 


the premises for any trade or busi- 
ness “injurious or’ offensive to the 
neighboring inhabitants.” Rowland |} 
v. Miller, 139 N. Y. 93, 34 NE 765, 
22 LRA 182 [aff 61 N. Y. Super. 163, 
18 NYS 792 (aff 15 NYS 701)1- 

98. Carr v. Riley, 198 Mass. 70, 84 
NE 426. 

99. Tobey v. Moore, 130 Mass. 448. 

1. Bohnsack v. McDonald, 26 Misc. 
493, 56 NYS 347. % 

2. Logan v. Hedden, 21 Pa.. Dist. 


925. 

3. McDonald v. Spang, 55. Misc. 
332, 105 NYS 617. 

4. Peo. y. Thistlethwaite, 134 App. 
Div. 876, 119 NYS 6 

[a] A contract to cut timber from 
the land for pulp manufacture is un- 
authorized, under such a covenant. 
Peo. v. Thistlethwaite, 134 App. Div. 
876, 119 NYS 690. . 

5. Secrymser y. Seabright Electric 
Light Co., 74,N. J. Eq. 587, 70 A 977 
(holding that, if any special and re- 
stricted use of an electric light plant 
would alter its character as a_fac- 
tory, within a restrictive building 


covenant, the. burden. -was; on the) 


light company to prove it). 

6. Riverbank impr. moe vy. Ban- 
croft, 209 Mass.. 217, 95 NE. 216, 34 
LRANS 730, AnnCasi912B 450; Beck- 
with v. Pirung, 134 App. Div. 608, 119 
NYS 444; Asbury v. Carroll, 54 Pa. 
Super. 97 [rev 2 Pa. Dist. 914]. 

7.. Tinker v. Forbes, 136 Til. 221, 
26 NF 503. But see Smith v. Spencer, | 
(NLT. 
defendant will not be restrained from + 


. Ch.) 87 A 158 (holding that} 


guent purchaser without notice of 
/ the covenant was not bound thereby); 
Roak v.. Davis, 194 Mass. 481, 80 NE 
690 (holding. where the owner of a 
tract of land intended to restrict the 
improvement of the whole tract con- 
formably to a general scheme of de- 
velopment, and stated to the pur- 
chasers of some of the lots in the 
tract that he had that intention, and 
such intention was shown by deeds 
of and mortgages on some of such 
lots, that a purchaser of certain of 
the lots from a grantee of the origi- 
nal _owner’s daughter, to whom the 
land descended, could not be en- 
joined from using the lots in vViola- 
tion of the scheme of development, 
unless both he and his grantor took 
with notice of such restrictions). 
Williams v. Lawson, 188 Mich. 88, 
153 NW 1080 (holding that defend- 
ants are not bound by restrictions 
contained in deeds of lots on the op- 
posite side of the street where it 
appears that there were no building 
restrictions in any of the deeds of 
the lot in question, that there was 
no parol agreement in regard to re- 
strictions to which defendants were 
parties, and that they were without 
knowledge that the street was a re- 
gieites one); Clevenger v. Quinn, 73 

a. _ 485,83 A TT {aff 79 N. J. 
Ba. 642,83 A 771} (holding that a 
| grantee was not bound by building 
| restrictions fixing a building line 
| where his deed contained an interlin- 
eation which referred to “a deed or 
agreement,” and at the time of the 


| AnnCas 1018 
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adhere exclusively to the eovenantor, unless a privity 
of estate or tenure subsisted or was created between 
the covenantor and the covenantee at the time when 
the covenant was made;* and to be entitled to en- 
foree such covenants the owner of the land must 
either be the original covenantee or hold in privity of 
estate with him,?° unless the rights in question are 
of that class of cases, of which easements are the 
most conspicuous example, which, when once ac-' 
quired, attach to the land and pass with it, irre- 
spective of privity, into all hands, even those of a 
disseizor,4 and the privity of estate that is thus re- 
quired is privity of estate with the original cove- 
nantee, not with the original covenantor.* A valid 
building restriction may bind a city as well as an 


execution of the deed no agreement in 
fact existed, but one Was contem- 
Dilated. the grantee being informed 
that the interlineation would give 
him the privilege of having his lots 
face on either street, while the agree- 
ment as afterward made embodied 
also a building line, but the grantee 
had no knowledge of any plan which 
contemplated a building line and 
never consented to it). 

9. Cal—Los Angeles Terminal 
tapa Co. ¥. Muir, 136 Cal. 36, 63 P 
308. 

Mass —Hurd v. Curtis. 19 Pick. 459. 
i Weisman, 133 


LRAI917A 333. 

N. ¥.—Davidson v. Dunham, 159 
App. Div. 207, 144 NYS 489. 

Eng.—Keppell v. Bailey, Coop. t. 
Brough. 298. 47 Reprint 106, 2 MyL 
& K. 517, 7 EngCh 517, 39 Reprint 
1042: Webb v- Russell, 3 T. R. 393, 
160 Reprint 639; Bally v. Wells, 
Wilm. 341, $7 Reprint 130, 3 Wils. C. 
$5 Reprint $13., 

10. See cases infra note 11. 

il. Norcross v. James, 140 Mass. 
188, 2 NE $46: Godley v. Weisman, 
133 Minn. 1, 157 NW 711, 1538 NW 
333; Philpot v. Hoare, 2 Atk. 219, 26 
Reprint 535; Windsor’s Case, 5 Coke 
24a, 77 Reprint 87, Cro. Eliz. 552, 
78 Reprint 798; Chudleigh’s Case, 1 
Coke 120a, 76 Reprint 270; Middle- 
more vy. Goodale, Cro. Car. 505, 79 
Reprint 1035, W. Jones 406, 82 Re- 
print 213; Bain v. Cooper, 9 M. & W. 
701, 152 Reprint 296; Nevil’s Case, 
Plowd. 377. 75 Reprint 572; Overton 
vy. Sydall, Poph 120, 79 Reprint 1226; 
Dillon v. Fraine, Poph. 70, 79 Re- 
print 1134. 

12. Merchants Union Trust Co. v. 
New Philadelphia Graphite Co., 10 
Del. Ch. 18, $3 A 520; Norcross v. 
James, 146 Mass. 188, 2 NE 946. 

{a] hus restrictive covenants in 
a mortgage under which the mort- 
gagee has no title or estate before 
foreclosure 2re not binding upon a 
lessee of the mortgagor’s assignee. 
Merchants Union Trust Co. vy. New 
Philadelphia Graphite Co, 10 Del. 
Ch. 18, 83 A 520. 

13-15. Allen v. Detroit, 167 Mich. 
464. 122 NW 317, 36 LRANS -390. 

16. U. S—Crocker v-. Ingersoll 
Engineering, etc., Co., 249 Fed. 31. 

Cal—Alderson v. Cutting, 163 Cal. 
593, 126 P 157, AnnCasi914A 1. 

D. C—MeNeil v. Gary, 40 App. 397, 
46 LRANS 1113. 

Til—Kneip v. Schroeder, 255 Til. 
621, $99 NE 617, AnnCasi1913D 426; 
Curtis ¥. Rubin, 244 Ill. $8, 92, 91 NE 
$4, 135 AmSR 307; Eckhart vy. Irons, 
128 Til 568, 20 NE 687; Chapin v. 
Dougherty, 165 Ill. A. 426. 

Ky.— Highland Realty Co. v- 
Groves, 130 Ky. 3274, 113 SW 420. 

Me—Leader v. La Flamme, 111 Me. 
242, 38 A $59. 

Mass.—Oliver v. Kalick, 223 Mass. 
252, 111 NE 879; Sprague v. Kimball, 
213 Mass. 380. 100 NE 622, 45 LRANS 
$62. AnnCasi914A 431; Allen vy. Bar- 
rett, 213 Mass. 36. $9 NE 575, Ann 
Casi913E %20: Riverbank Impr. Co. 
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individual,23-15 
[§ 459] (2) 
ment Scheme. 


vy. Bancroft, 209 
216, 34 LRANS 730, AnnCasi912B 
450; Evans v. Foss, 194 Mass. 513, 
515, 80 NE 587, 9 LRANS 1039, 11 
AnnCas 171; Hopkins v. Smith, 162 
Mass. 444, 38 NE 1122; Hamlen v. 
Werner, 144 Mass. 396, 11 NE 684; 
Tobey v. Moore, 130 Mass. 448. 
Mich.—Allen v. Detroit, 167 Mich. 


| 464, 133 NW 317, 36 LRANS 890. 


Mo.—Yeomans v. Herrick, 178 Mo. 
A. 274, 165 SW 1112; Fete v. Foerstel, 
159 Mo. A. 75, 139 SW 820. 

N. J.—Schmidt v. Palisade Supply 
Co., (Ch.) 84 A 807; Sanford v. Keer, 
80 N. J. Eq. 240, 83 A 225, 40 LRANS 
1090; Morrow vy. Hasselman, 69 N. J. 
Eq. 612, 61 A 369. 

N. Y.—Korn v. Campbell, 192 N. Y. 
490, 85 NE 687, 127 AmSR 925, 37 
LRANS 1; Batchelor v. Hinkle, 132 
App. Div. 620, 117 NYS 542; Lands- 
berg v. Rosenwasser, 124 App. Div. 
559, 108 NYS 929; Silberman vy. Uhr- 
laub, 116 App. Div. 869, 102 NYS 
299 (holding that a violation of a re- 
strictive covenant creating a negative 
easement may be restrained at the 
suit of a person who owns property 
for whose benefit the restriction was 
established, irrespective of whether 
there was a privity, either of estate 
or of contract, between the parties). 

Oh.— Wallace v. Clifton Land Co., 
$2 Oh. St. 349, 110 NE 940; Allen v. 
Realty Co., 21 Oh. Cir. Ct. N. S. 505; 
West Hill Land Co. v. Ritchie, 18 Oh. 
Cir. Ct. N.S. 183 [aff 80 Oh. St. 722 
mem, 89 NE 1124 mem]. 

Or.—Duester v. Alvin, 74 Or. 544, 
145 P 660. 

Pa.—Cambria Iron Co. v. Schry, 20 
Pa. Dist. 1110; Vetter v. Flaherty, 4 
LackLegN 175. 

Porto Rico—Glines v. Matta, 19 
Porto Rico 388. 

Eng.—Reid vy. Bickerstaff, [1909] 2 
Ch. 205. 

“It is a familiar principle of law, 
which has been applied in many 
cases, that when one makes deeds of 
different portions of a tract of land, 
each containing the same restriction 
upon the lot conveyed, which is im- 
posed as a part of a general plan 
for the benefit of the several lots, 
such a restriction not only imposes 
a liability upon the grantee of each 
lot as between him and the grantor, 
but it gives him a right in the na- 
ture of an easement, which will be 
enforced in equity against the gran- 
tee of one of the other lots, although 
there is no direct, contractual rela- 
tion between the two. Through the 
common character of the deeds the 
grantees are given an interest in a 
contractual stipulation which is made 
for their common benefit.” Evans v. 
Foss, supra. 

[a] Elements of rule—‘“In the 
ease of Elliston v. Reacher, [1908] 
2 Ch. 374, affirmed [1908] 2 Ch. 665, 
the court Iays down the following 
rule as to the enforcement of re- 
strictive covenants by purchasers in- 
ter sese: ‘It must be proved (1) that 
both the plaintiffs and defendants de- 
rive title under a common _ vendor; 
(2) that previously to selling the 


[$§ 458-459 


General Improvement or Develop- 


Where the owner of a tract of land 
subdivides it and sells distinct parcels thereof to 
separate grantees, imposing restrictions upon its use 
pursuant to a general plan of development or im- 
provement, such restrictions may be enforced by any 
grantee against any other grantee,’* either upon the 
theory that there is a mutuality of covenant and 
consideration,” or upon the ground that mutual 
negative equitable easements are created.1* 
parcels are sold with reference to such a uniform 
plan to persons having notice thereof, the grantees 
may enforce the restrictions within this rule irre- 
spective of the order of the several conveyances,’® 


Mass. 217, 95 NE!lands to which the plaintiffs and de- 


Where 


fendants are, respectively, entitled 
the vendor laid out his estate or a 
defined portion thereof (including the 
lands purchased by the plaintiffs and 
defendants, respectively) for sale in 
lots subject to restrictions intended 
to be imposed on all the lots, and 
which, though varying in details as 
to particular lots, are consistent and 
consistent only with some general 
scheme of development; (3) that 
these restrictions were intended by 
the common vendor to be and were 
for the benefit of other land retained 
by the vendor; and (4) that both 
the plaintiffs and defendants, or their 
predecessors in title, purchased their 
lots from the common vendor upon 
the footing that the restrictions sub- 
ject to which the purchases were 
made were to inure for the benefit of 
the other lots included in the general 
scheme, whether or not they were al- 
so to inure for the benefit of other 
lands retained by the vendors. If 
these four points be established, I 
think that the plaintiffs would in 
equity be entitled to enforce the re- 
strictive covenants entered into by 
the defendants or their predecessors 
with the common vendor, irrespective 
of the dates of the respective pur- 
chasers.” Schmidt v. Palisade Sup- 
ply Co., (N. J. Ch.) 84 A 807, 809. 

17. Korn v. Campbell, 192 N. Y. 
490, 85 NE 687, 127 AmSR 925, 37 
LRANS 1. 

18. Ill—Eckhart vy. Irons, 128 Ill. 
568, 20 NE 687. 

Mass.—Sprague v. Kimball, 213 
Mass. 380, 100 NE 622, 45 LRANS 
962, AnnCas1914A 431; Allen v. Bar- 
rett, 213 Mass. 36, 99 NE 575, Ann 
Cas1913E 820; Stewart v. Finkelstone, 
206 Mass. 28, 34, 92 NE 37, 138 AmSR 
370, 28 LRANS 634. 

Mich.—Allen v. Detroit, 167 Mich. 
464, 133 NW 317, 36 LRANS 890. 

Mo.—Miller ‘v. Klein, 177 Mo, A. 
557, 160 SW 562. 

N. Y.—Landsberg v. Rosenwasser, 
124 App. Div. 559, 108 NYS 929. 

Tex.—Temple v. Sanborn, 41 Tex. 
Civ, A. 65, 91 SW 1095. 

And see Los Angeles Terminal 
Land Co. v.. Muir, 136 Cal. 36, 68 P 
208 (discussing the point). 

“The nature of the right and obli- 
gation created by restrictions upon 
the use of real estate is such as to 
render their breach an injury to the 
fee of other land included within the 
scheme of improvement.” Stewart v. 
Finkelstone, supra. 

[a] “The reason for the rule is 
that where all the parcels of a tract 
are conveyed subject to a uniform 
plan of restriction intended to bene- 
fit the entire tract, and of a character 
likely to induce purchases, it would 
be inequitable not to imply mutual 
reciprocal rights, hence the doctrine 
of equitable negative easements.” 
Landsberg v. Rosenwasser, 124 App. 
Div. 559, 561, 108 NYS 929 


19. Sailer’ v. Podolski, 82 N. J.. 


Eq. 459, 88 A 967; Silberman v. Uhr- 
ns 116 App. Div. 869, 102 NYS 


For later cases, developments 2nd changes in the law see cumulative Annotations, same title, page and note number. 
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and irrespective of whether the covenants run with 
the land,’° and without regard to whether the re- 
striction is expressed in the separate conveyances,” 
or whether the person against whom it is sought to 
enforce the restriction derived title from the same 
grantor.2* So where the scheme extends to land to 
which the original grantor does not have title at the 
time, but which he subsequently obtains and conveys 
with restrictions, the grantees of his original holding 
may enforce such restriction,”?® although the rule is 
otherwise with reference to lots acquired from the 
common grantor before the plan of improvement has 
been inaugurated or any of the rights for whose 
benefit it is invoked were created.2* Further, while 
the original grantor may waive his own right, he 
cannot destroy the rights of his grantees.2° One 
grantee seeking to enforce the restriction against 
another need not show special damages.** A mort- 
gagee, although out of possession, is entitled to en- 
force building restrictions against the grantees of 
other tracts subject to the common plan.*’ 

What constitutes general scheme. The mere fact 
that the grantor in selling several lots imposed re- 
strictions in the conveyances which, it was expected, 
would benefit the premises which were subjected to 
them, and a common advantage to all of the lots 
may for this reason have been anticipated is not suf- 
ficient to establish a general scheme or plan which 
will create an equitable easement.?* So restrictions 
in several deeds made at about the same time and in 
a deed made a considerable time before will not show 
that restrictions are imposed upon other lands which 

20. Ill.—Wiegman v. Kusel, 270 
Ill. 520, 110 NE 884; Hutchinson v. 


Ulrich, 145 Ill. 336, 34 NE 556, 21 
LRA 391; Willoughby v Law- 
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arate parcels thereof, enforceable by 
purchasers against other purchasers, 
all holding under conveyances mak- 
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remain unsold.2® A general scheme may exist, how- 


ever, although a part of the lots may be sold without ~ 


restriction,®® or although the restriction may not be 
exactly the same in all of the deeds.# A bnilding 
restriction may also be imposed by oral agreement 
and mutual conditional] deeds between all the own- 
ers of land for their mutual benefit, which will be 
obligatory upon each and all.##, But a general build- 
ing scheme for an entire tract is not shown where, 
although the original proprietor makes conveyance 
of portions of such tract subject to restrictions, he 
also conveys large portions of it free from any re- 
strictions whatever.** A restriction as to building 
lines or the character of buildings does not attach 
to lots by reason of the fact that at a previous sale 
of certain lots in the same tract at auction such lots 
were sold subject to restrictions of the kind the 
existence of which is contended for.** A memoran- 
dum signed by purchasers as to the terms of an auc- 
tion sale of lots which is not recorded is not sufficient 
to create a building restriction against a subsequent 
bona fide purchaser of lots all sold at the auction,** 
nor is a statement in regard to restrictions con- 
tained in the advertisement of the auction sale ef- 
fective as to land which was not sold.*® <A cove- 
nant in a deed, restricting the use of the property to 
first-class residences, was not enforceable as against 
grantees of lots into which the property was sub- 
sequently divided, holding under a common source 
other than the original covenantee, where such cove- 
nant was not exacted because the property was to 
be divided, and the common source was not bound 
in plaintiffs’ and defendant’s deeds 


pursuant to a general scheme or plan 
of the owners to establish an ex- 


pert: 116 Ill. 11, 4 NE 356, 56 AmR 


Md.—Wood v. Stehrer, 119 Md. 143, 
86 A 128; Peabody Heights Co. v. 
Willson, 82 Md. 186, 32 A 386, 1077, 


86 LRA 393. 

Mass.—Hartt v. Rueter, 223 Mass. 
207, 111 NE 1045; Sprague v. Kim- 
ball, 213 Mass. 380, 100 NE 622, 45 
LRANS 962, AnnCas1914A 431. 

Mo.—Hisey v. Eastminster Presb. 
ie ae 130 Mo. A. 566, 109 SW 


N. H.—Burbank v. Pittsbury, 48 
N. H. 475, 97 AmD 633. 

Abed J.—Winslow v. Newcomb, 87 

J, Eg. 480, 100 A 613; De Gray v. 
Reno Beach Cine House Co., 50 
N. J. Hq. 329, 24 A 388 [aff 67 N. J. 
ai 731, 463 A 1118]; Coudert v. Sayre, 
46 N. J. Eq. 386, i9 A 190; Brewer 
reer iuep gs 19 N. J. Eq. 537, 97 AmD 


N. Y.—Equitable L. Assur. Soc. v. 
Brennan, 148 N. Y. 661, 43 NE 173; 
Pheenix Ins. Co. v. Continental Ins. 


Co., 87 N. Y. 400; Atlantic Dock Co. 
nev Leavitt, 54 N. Y. 35, 13 AmR 
Pa,.—St. Andrew's Lutheran 


Church's App., 67 Pa. 512. 

21. Allen v. Detroit, 167 Mich. 464, 
133 NW 3217, 36 LRANS 890; Silber- 
man v. Uhrlaub, 116 App. Div. 869, 
102 NYS 299: Boyden v. Roberts, 131 
Wis. 659, 111 NW 701. 

{a] Thus (1) an owner of land 
conveyed a part thereof by deed con- 
taining no restrictive covenant nor 
any reference to an agreement made 
by the parties contemporaneously 
with the execution of the deed. The 
agreement stipulated that the tract 
should be preserved for residence 
purposes, and the parties agreed that 
the tract should not be used by them, 
or by their assigns, for hotel, club, 
or camping purposes, and it was held 
that the agreement, read in connec- 
tion with the deed as one instrument, 
ereated an equitable servitude on the 
entire tract, for the benefit of those 
who gales become owners of sep- 


ing no reference to the agreement.| clusively residential district.” Velie 
Boyden v. Roberts, 131 Wis. 659, 111| v. Richardson, supra. 
(2) Although a portion of 31. Allen v. Barrett, 213 Mass. 


NW 701. 
the conveyances of lots of land up- 
on a division of the entire tract and 
conveyance in severalty to several 
grantees does not contain building 
restrictions, the restriction goes with 
the land, and is binding on all and 
upon purchasers with notice from 
the original grantees where the gen- 
eral plan has been maintained from 
its inception, and has been accepted, 
and relied upon by all in interest. 
Allen v. Detroit, 167 Mich. 464, 133 
NW 317, 36 LRANS 890. 

22. Silberman v. Uhrlaub, 116 App. 
Div. 869, 102 NYS 299. 

23. rey v. Palisade Supply 
Cons: Ch.) 84 A 807. 

24, utiene v. Finney, 123 Md. 653, 
91 A 700. 

25, Ivarson v. Mulvey, 171 Mass. 
141, 60 NE 477. 

26. Morrow v. Hasselman, 69 N. J. 
Eq. 612, 61 A 369. 

27. Stewart v. Finkelstone, 206 
Mass. 28, 92 NE*37, 138 AmSR 370, 
28 LRANS 634. 

[a] Continuing wrong. — Where 
defendant so constructed a building 
on his lot as to violate building re- 
strictions attached to the property 
regulating the location of buildings, 
his act was a continuing wrong. 
Stewart v. Finkelstone, 206 Mass. 28, 
re 37, 188 AmSR 370, 28 LRANS 

28. Webber v. Landrigan, 215 
Loe 221, 102 NE 460. 

9, McCusker v. Goode, 185 Mass. 
607, 71 NE 76. 

30. Leader v. La Flamme, 111 Me. 
242, 88 A 859; Bacon v. Sandberg, 
179 Mass. 396, 60 NE 936; Velie v. 
Richardson, 126 Minn. 334, 337, 148 
NW. 236. 

“That a couple of lots were sold 
without a written restriction, and 
that in the sale of two others the 
restriction is different from the rest, 
does not, in the sale of this large 
number of lots, conclusively prove 
that the covenants were not inserted 


36, 99 NE 575, AnnCas1913E 820. But 
see Schubert v. Eastman Realty Co., 
25 Oh. Cir. Ct. 326 (holding that, 
where the original owner of land, 
after dividing it into lots, conveys 
the lots under different restrictions 
as to the location of buildings there- 
on and as to the use of the premises, 
he does not adopt a uniform scheme 
of improvement as to the building 
line, or as to there being but one 
dwelling house on every lot, entitling 
a subsequent owner of a lot to re- 
strain another owner from violating 
certain building restrictions con- 
tained in the deed). 

[a] It ig not necessary that like 
restrictions be inserted in every deed 
of the allotment in order to enforce 
the same where such restriction lim- 
its the cost of buildings to be erected. 
Isham v. Matchett, 18 Oh. Cir. Ct 
338, 10 Oh. Cir. Dec. 267. 

32. Parker v. Nightingale, 6 Allen 
(Mass.) 341, 83 AmD 632. 

33. Donahoe v. Turner, 204 Mass. 
274, 90 NE 549; Sailer v. Podolski, 
82 N. J. Eq. 459, 88 A 967. 

{a] Por instance, where, of the 
thirty-three lots comprising a tract, 
eighteen of them were sold with 
restrictive building covenants and 
fifteen without such covenants, seven 
having been sold without restriction 
at the time of the purchase by com- 
plainant’s grantor, it could not be 
said that the lots were sold under a 
general development scheme so as to 
impose such restrictions upon all of 
the lots, although all of the six lots 
on the avenue on which complain- 
ant’s were were subject to the same 
covenants as in complainant’s deed. 
Sailer v. Podolski, 82 N. J. Eq. 459, 
88 A 967. 

34. McCusker v. Goode, 185 Mass. 
607, 71 NE 76. 

35. McCusker v. Goode, 185 Mass. 
607, 71 NE 76. 

36. McCusker vy. Goode, 185 Mass. 
607, 71 NE 76. 
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by the covenant, except to the original covenantee 


and his assigns. a1 


[§ 460] (3) Restriction for Benefit of Land Re- 
Where restrictions imposed are 
not as a part of a general scheme of improvement, 
but are for the benefit of land retained by the gran- 
tor, the grantees, in case there are more than one, 
cannot enforce such restrictions against each other,** 


tained by Grantor. 


unless there is a showing that the 
intended for their benefit as well 


grantors.*® The grantor, however, may enforce such 
restrictions as against the grantees 40 or their sub- 
sequent grantees who take with notice,*+ unless he 
has parted with all his interest in the entire tract.*? 


Further, a subsequent purchaser of 
the remaining land for the benefit of 


lation was made may enforce it in equity against 


the prior grantee or person holding 


37. Korn’ v. Campbell, 192 N. Y.} 
490, 85 AE 687, 127 AmSR $25, 37 
LRANS 1 

3s. Ky.—Graham v. Hite, 93 Ky. 
474, 20 SW 506, 14 KyL 502. 


Md—Foreman v. Sadler, 114 Md. 
574, 80 A 298. 

Mass.—Dana v. Wentworth, 111} 
Mass. 291; Jewell v. Lee, 14 Allen) 
145, 92 AmD 744. 

Mo.—Doerr v. Cobbs, 


146 Mo. 4 
342, 123 SW 547. 

N. J.—Hyman v. Tash, (Ch.) 71 A} 
742; MeWichol v. Townsend, 13 N.. J. | 
Eq. 276, 67 A 938; Haines v..EHin- 
wachter, (Ch.) 55 A 38. 

Y.—Equitable L. Assur. Soe. ~ | 
Brennan, 148 N. Y. 661, 43 NE 173 | 
{rev 74 Hun 576, 26 NYS 600 (aff 24) 
NYS 784, 30 AbbNCas 260)]. 

[a] Where plaintiff and defendant 
are subsequent grantees under con-| 
veyances making no reference to the | 
restrictions, and the covenant is not} 
one for the benefit of plaintiff or 
his grantor, but only for the benefit 
of the original grantor and his gran- 
tees, plaintiff cannot enforce the orig- 
inal restriction and restrain defend- 
ant from violating it. Barney v. 
Everard, 32 Misc. 648, 67 NYS 535. 

{b], Ar on as to the class 
of buildings to be erected does not 
ereate a servitude in favor of an- 
other lot which had been previously 
conveyed to another and on which he 
then held a mortgage as security for 
the purchase money. Tibbetts v. Tib- 
betts, 66 N. H. 260, 20 A 97 

[c] If deeds nilding 
line restrictions in no way refer to 
any general plan nor contain any 


reciprocal covenant, and the owner | 
abandons his idea of making ‘the iand | 
| 298: Genung v. Harvey, 79 N. J. Ea. 


high-class residence property, and 
other lots are conveyed without such 
restrictions, they are for the benefit 
of the grantor personally, and can- 
not be enforced by the grantees who 
had built in accordance with the re- 
strictions. Coughlin v. “Barker, 46 
Mo. A. 54. 


39. Md.—Wood vy. Stehrer, 119 Md. 
A. 143, 86 A 128. 

Mich —Hartwig v. Grace Hospital, 
165 NW 427. 

Mo.—Doerr. v. Cobbs, 146 Mo. A. 
$42, 123 SW 5AT. - 

N. J.—Sailer v. Podolski, 32 N. J. 
Eq. 435, 88 A 967. 

Ont.—Van Koughnet v. Denison, 1 
$o8% 249 [app allowed 11 Ont. A. 


{a] A prior chaser of a lot 
from the origina 
cannot enforce a restriction imposed 
by the latter on a loy;subsequently 
conveyed, unless in the prior deed 
there was a grant of a right in the 
Tesidue of the land retained by the 
vendor, or a stipulation that the re- 


strictions put on the lot sold by the | 


prior deed should also be imposed | 
on the remaining property when sales 
should be made to subsequent. pur- 
chasers, or other indications that all 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


owner of the tract borough House Co., 68 N. J. Ea. 
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restrictions ans 
as that of the 


all or a part of 
which the stipu- 
3t.48 
under him with 


the lots were sold as part of a uni- 
form putas, scheme. Roberts v. 
Seull, 58 N. Eq. 396, 43 A 583. 
[b] In canhan to restrict a per- 
son’s neighbor from maintaining a 
private stable on his own land, it 
is not enough that the original owner 
of both parcels of land and of many 
others had prepared a plan which 
stated that none of the land should 
be used as a stable, it appearing that 
many lois were sold without the re- 
striction, and that at public sales of 
both plaintiff's and defendani’s lots it 
was annourced that the restriction 
would not be enforced, defendant’s 
deed containing the restriction, and 
plaintiff not knowing of the an- 
fete aay Beals v. Case, 138 Mass. 


40. Korn v. Campbell, 192 N. Y. 
| 490, 85° NE 687, 127 AmSR 925, 37 
LRANS 1; Vetter v. Flaherty, 4 
LackLegN (P2.y 175. 

41. Whitney v. Union R. Co., il 
Gray (Mass.) 259, 71 AmD 715; Ge- 
nung v. Harvey, 79 N. J. Eq. 57, 80 A 
955; Cornish v. Wiessman, 56 N. J. 
Eg. 610, 35 A 408; Haskell v. Wright, 
23 N. J. Eq. 389; Hodge v. Sloan, 107 
N. Y. 244, 17. NE 335, 1 AmSR 816; 
Stines. v. Dorman, 25 Oh. St.» 580. 
See Standard Land, etc., Co. v. 
Schanz, (N. J. Ch.) 51 A 620 (holding 
that a vendee must have had notice, 
if additional oral restrictions are 
claimed, or he will not be obligated). 

{a] Grantees with notice have no 
greater rights than their grantor had. 


| Anderson v. Rowland, 18 Tex. Civ. A. 


460, 44 SW 911. 

42. Firth v. Marovich, 160 Cal. 257, 
116 P 729, AnnCasi912D 1190; Fore- 
man y. Sadler, 114 Md. 574, 80 A 


57, 80 A 955. 

43. Conn—Townsend’s ApP., 68 
Conn. 358, 36 A 815. 

Ky.—Roberts v. Porter, 100 Ky; 130, 
37 SW 485, 18 KyL 6650. 

Me.—Ledder v. La Flamme, 1114 Me. 
242, 38 A 859; Herrick v. Marshall, 66 


Me. 435. 
Mass.—Codman vi» Bradiey, 201 
Mass. 361, 87 NE. 4591; Welch v.-. 


Austin, 187 Mass. 256, 72 NE 972, 68 
LRA 189; Peck v. Conway, 119 Mass. 


546. 
Mo.—Doerr v. Cobbs, 146 Mo. A. 
80 N. 


342,123 SW 547. 

N. J.—Sanford- v. Keer, d. 
Eq. 240, 83 A 225, 40 LRANS 1096; 
MeNichol v.. Townsend, 73 N. J. Ea. 
276, 67 A 938; Hemsley lv. ray 
61 A 455 [rev 65 N. J. Eq. 167, 55 A 
994] (holding that where the owner 
of a lot conveyed a nearby lot, with 
a restriction that no building should 
be erected within certain limits with- 
out the consent of the grantor or her 
heirs, and the absence of a building 
within the limits was beneficial to 
the grantor’s lot, in providing for 
it better light, air, and prospect, the 
restriction was appurtenant to. the 


notice ;* but the right of action necessarily depends 
upon the fact that the stipulation was originally 
made for the benefit of the remaining land of the 
common grantor.** In determining whether the ease- 
ment created by a building restriction is a personal 
right of the grantor, or is appurtenant to his other 
land, the situation of the premises relatively to his 
other land is to be considered.*® 
of a common grantor conveying adjacent lots in a 
subdivision to different grantees at different times 
subject to restrictive covenants, to make the eove- 
nants inure to the benefit of all persons claiming un- 
der him by prior or subsequent deeds, is not suf- 
ficient, but the intent must be established by com- 
petent proof, and by proof that subsequent pur- 
chasers bought with actual or constructive notice of 
That a common grantor of land inserted a re- 
strietive building covenant in a subsequent convey- 
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A bare intention 


lot, and passed by a conveyance 
thereof). But see Sailer v. Podol- 
ski, 82 N. J. Eq. 459, 88 A 967 (hold- 
ing that, where the deed from the 
common grantor to.defendant’s pre- 
decessor in title did not bind the com- 
mon grantors to perpetuate the cove- 
nants against his grantee or his as- 
signs or subsequent purchasers of 
other parts of their land, and the 
covenants did noz purport to be for 
the benefit of subsequent purchasers 
of any unsold lots, they were purely 
personal covenants of the grantee to 
the grantors in such deed, and will 
not be regarded as covenants for the 
benefit of the grantors’ unsold land, 
in the absence of satisfactory evi- 
dence of that fact). 

N. Y.—Smith v. Graham, 161 App. 
Div. 803, 147 NYS 773 [aff 217 N. Y. 
655 mem, 112 NE 1076 mem]; Raynor 
v. Lyon, 46 Hun 227; Appel v. Buck- 
binder, 82 Misc. 312, 143 NYS 710. 

Oh.—Isham v. Matchett, 18 Oh. Cir. 
Ct. 338, 1@ Oh. Cir. Dec. 267. 

Pa.—Muzzarelli v. Hulshizer, 163 
Pa. 643, 30 A 291; Clark v. Martin, 49 
Pa. 289; Hansell v. Downing, 17 Pa. 
Super. 235. 

Can.—Dumoulin v. Burfoot, 22 Can. 
S. C. 120 (restriction as to buildings), 

Ont.—Pearson v. Adams, 27 Ont. L. 
87, 3 OntWN 1205, 1660, 22 OntWR 
71, 909, 7 DomLR 139, 3 DomLR 386 
{app dism 28 Ont. L. 154, 12 DomLR 
227 (app allowed 50 Can. S. C. 204)j]. 

[a] Where the proviso is a cove- 
nant running with the land and the 
restriction is appurtenant to the land, 
it is not in the power of succeeding 
grantors of a servient lot to vary the 
restriction without the consent of the 
owners of the dominant tenement. 
neh porte v. Downing, 17 Pa. Super. 

[b] Where a limitation creates a 
servitude in the nature of an excep- 
tion or reservation to the grantor of 
an incorporeal right in the land for 
the benefit of adjoining property, 
such right will be in the nature of an 
equitable casement appurtenant to 
such adjoining land. Tinker v. 
Forbes, 136 Ill. 221, 26 NE 503: 

[c] A grantee of a grantee (1) 
holding under a valid restriction is 
bound thereby, even though the deed 
to the subsequent grantee contains 
no restriction. Russell v. Harpel, 20 
Oh. Cir. Ct. 127, 10 Oh. Cir. Dec. 
732. (2) And a railroad company is 
bound as purchaser of a right of 
way from the original grantee. Hayes 
v. Waverly. ete., R. Co., 51 N. J. Eq. 
345, 27 A 648. 

44. Hazen v. Mathews, 184 Mass. 
388, 68 NE 838; Badger v. Boardman, 
16 Gray (Mass.) 559; McNichol v. 
Townsend, 73 N. J. Eq. 276, 67 A 938; 
Rogers vy. Hosegood, [1900] 2 Ch. 


388. 
Peck v. 119 Mass. 


45. Conway, 
6 Doerr v. Cobbs, 146 Mo. A. 
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46. 
342,123 SW 547. 
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ance of a part of a tract similar to that inserted 
in a prior conveyance will not of itself show a pur- 
pose to make the covenant in the prior conveyance 
enforceable by subsequent purchasers.47 The fact 
that a common grantor retained a lot adjacent to a 
lot conveyed with restrictive building covenants will 
not of itself show that the covenants were intended 
by the parties to the deed to be enforceable by a 
subsequent purchaser of the lot retained.4* An 
equitable restriction imposed by a deed cannot inure 
to the benefit of unrestricted land owned in common 
by the grantor and another not a party to the deed.*? 
If a building restriction is inserted to prevent an 
obstruction of the grantor’s view, it is personal to 
him and is not appurtenant to the land so as to en- 
title his grantee to enforce it against others.°° 

[§ 461] (4) Mutual Covenants between Owners 
of Neighboring or Adjoining Lands. Where there 
are mutual restrictions between the’ owners of ad- 
joining lands which produce a corresponding bene- 
fit, either party or his assigns may prevent a viola~ 
tion thereof.’ A mutual building restriction cove- 
nant between lot owners is binding, although not 
signed by the owners of all lots in the territory eov- 
ered, where it was clearly the intention of the lot 
owners that it should be binding on them all.>? 


[§ 462] (5) Notice. Grantees of lots are 


charged with knowledge of, and are bound by, the 


building restrictions contained in the recorded deed 
to their grantor.°* Further where a deed recites that 
it is subject to the restrictions in another deed to a 
certain person, the grantee has notice of the exist- 

47. Sailer v. Podolski, 82 N. J. 
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but must show everything that has 


[18C.5.] 397 


ence of the restriction. It has also been held that 
a purchaser of a lot is bound to take notice of an — 
agreement in a recorded deed from the same gran- 
tor to an adjoining lot.’ Heirs claiming under a 
deed containing building restrictions cannot avoid a 
mandatory injunction against violation of such re- 
strictions because they were not aware of them.°* 
Where a dotted line drawn across a plan of lots and 
marked ‘‘fifteen foot building Jine’’ is relied on to 
create a building restriction, its existence places 
upon grantees the duty of inquiring as to the limi- 
tation and scope of the restriction,’ and where such 
investigation would establish the fact that the re- 
striction was limited in time, its effect would be so 
limited.’ The purchasers of successive parcels of 
land may by parol so contract with the owner in re- 
spect to a building line as to affect the remaining 
parcels with an equity requiring an occupation under 
like restrictions according to the general plan, and so 
bind a subsequent purchaser with constructive no- 
tice and obligate him by the restriction.®® 

[§ 463] e. Enforcement—(1) Equitable Relief 
in General. While restrictions against the use of 
property held in fee are not favored, 6° vet where the 
intention of the parties is clearly manifested in the 
creation of the restrictions, they will be enforced in 
equity.* Any use in contravention of the terms and 
objects of such covenants will constitute a breach 
for which relief may be obtained.®* Covenants re- 
straining the use of real property afford an instance 
of that class of cases'in which equity will charge the 
conscience of a preatge of land with an agreement 
Werte v. Ormsby, 169 Iowa 


Eq. 459, 88 A 967. 

48. Sailer v. Podolski, 82 N. J, Eq. 
459, 88 A 967. 

49. Hazen v. Mathews, 184 Mass. 
388, 68 NE 838. 

50. Clapp v. yee, hs Mass. 332, 
57. NE 692, 50 LRA 1 

51. Korn v. Campbell, 192 N.. ¥. 
490, 85 NE 687, 127 AmSR_ 925, 37 
LRANS us Simmons v. Crisfield, 123 
App. Div. 201, 108 NYS 234 [aff 197 
N. Y. 365, 90 NE 956, 26 LRANS 
663]; Hayward Homestead Tract 
Assoc. v. Miller, 6 Mise. 254, 26 NYS 
1091; Brown v. Huber, 80 Oh. St. 183, 
88 NE 322, 28 LRANS 705. 

52. Erichsen v. Tapert, 172 Mich. 
457, 1388 NW 330, 

53. Townsend’s App., 68 Conn. 358, 
36 A 815; Miller y. Klein, 177 Mo. A. 
557, 160 SW 562, 

[a] Perpetual restriction.—An ex- 
press provision in the _ descriptive 
part alone of a recorded deed, that 
the building line shall be a specified 
distance from the street, is a per- 
petual restriction on the use of the 
land, binding on purchasers from the 
grantee whose deeds contain no ref- 
erence thereto. adit chs mbe App., 68 
Conn. 358, 36 A 81 

54. Morrow v. i eSclBHGS 69 N. J. 
Eq. 612, 61 A 869. 

55. Howland v. Andrus, 80 N. J. 
Eq. 276, 88 A 982 [rev on other 
grounds 81 N. J. Eq. 175, 86 A 391]. 

56. Allen v. Barrett, 213 Mass. 36, 
99 NE 575, AnnCas1913E 820. 


57. McCloskey v. Kirk, 243 Pa. 
319, 90 A 73. 

58. Ltporerd | v. Kirk, 2438 Pa. 
819, 325, 90 A 73; 


“It cannot be said that this inves- 
tigation imposed an undue burden 
upon the plaintiffs. When title de- 
pends upon corporate action mere 
reference to such action in the con- 
veyance is not accepted by a careful 
person. He wants to know, and has a 
right to know, if the action as shown 
by the minutes, after an examination 
of them, or of certified copies there- 
of, are correct; the minutes them- 
selves or authenticated copies there- 
of must not only show that action 
was taken, that it was legally taken, 


% a: 


any bearing or relation to the title 
he is called upon to accept.” MeClos- 
key v. Kirk, supra 

59. mallaaane v. East River Bank, 
26 N.Y...105, 
See supra § 449, 
Cal.—Quatman v, McCray, 128 
Cal. 285, 60 P 855. 

Il).—Hartman v. Wells, 257 Ill. 167, 
100 NE 500, AnnCas1914A 901, 


Mass.—Bacon .v. Sandberg, 179 
Mass. 396, 60 NE-..936; Payson v. 
Burnham, 141 Mass. 547, 6 NE 708; 


Tobey v, Moore, 130 Mass. 448; Dorr 
v. Harrahan, 101, Mass. 531, 3 AmR 
398; Parker v. Nightingale, 6 Allen 
341, 83 AmD 622. 

Mich.—Reilly. v. Otto, 108 Mich. 
330, 66 NW. 228... But see Jenks v. 
Pawlowski, 98 Mich. 110, 56 NW 1105, 
39 AmSR 522, 22 LRA 863. 

Mo.—Noel vy. Hill, 158. Mo, A. 426, 
138 SW 364; Scharer v. Pantler, 127 
Mo. A. 423, 105 SW 668. 

N. H—Winnipesaukee Camp-Meet- 
ape Assoc, v. Gordon, 63 N. H. 505, 3 
A K 


N. J.—Gamm. vy. Renner, 59 N. J. 
Eg. 307, 44 A 682. 

N. Y.—Tallmadge ,v. East. River 
Bank, 26 N. Y. 105; Seibert v. Ware, 
158 NYS 229; Zipp ¥. Barker, 55 NYS 
246 [aff 40 App. Div. 1, 57 NYS 569 
(aff 166 N. Y, 621 mem, 59 NB 1133 
mem)]; Seymour v. McDonald, 4 


Sandf..Ch. 502, But see Moller. v. 
Presbyterian iy dara 65 App. Div. 
134, 72 NYS. 4 


Oh.—Stines ee "Dorman, 25 Oh. St. 


Pa.—St. Andrew’s 
Church’s App., 67 Pa. 
62. $.—Los letioa Univ. v. 
Swarth, 107 Fed, 798, 46 CCA 647, 54 
LRA 262; Doty v. Lawson, 14 Fed. 


Cal.—Union Tpueh etc., Co. v. Best, 
160 Cal. 263,116 P. 737. 

Conn.—BEsterbrook v. Hebrew La- 
dies’ Orphans ra #5 Conn. 289, 82 
A 561, 41 LRANS 6 

D. G.—MeNeil v. ae 40 App. 397, 
46 LRANS 1113. 

Tll.—Keith .v. Goldsmith, 194 I11. 
488, 62 NE 866; Hawes v. Favor, 161 
Ill. 440, 48 NE 1076, ; 


laa ih aa 


522° 151 NW 

Md. a Detieay 119 Md. 143, 
86 A Baltimore vy. Garrett, 108 
Md. 24, 69 A 429, 

Mich.—Maine vy. Mulliken, 176 
Mich. 443, 142 NW 782; Erichsen vy. 
Tapert,,172 Mich. 457, 138 NW 230. 

Mo.—Miller v. Klein, 177 Mo. A. 
557, 160 SW 562; Kenwood vy. Han- 
cock Inv. Co., 169 Mo. A. 715, 155 SW 
861; Compton Hill. Impr. Co, v. 
Strauch, 162 Mo. A. 76, 141 SW 1159; 
Spahr v. Cape. 143 Mo. A, 114, 122 
a 379; Senpie v. Schwarz, 130 Mo. 

- 65, 109 SW 633, 

aC Als —Wittenbe rg v. Mollyneaux, 
60 WETRBF- 588, 83 NW 842, 

J.—Henderson v. Champion, 83 
N. NS Eq. 554, 91. A 882; Supplee v. 
Cohen, 80.N. J. Hq. 83, 83 A 373 {aff 
81 N. J. Eqg..500, 86 A 366]; Koch vy. 
Gorruflo, 77. N, J. Hq. 172, 75 A 767, 
140 AmSR 552; Atlantic City v. Asso- 
ciated Realties Corp., 75 N. J. Eq. 568, 
72, A 61; Brigham vy. H. G. Mulock 
Co., 74.N,. J. Eg. 287, 70 A 185; Mc- 
Nichol v. Townsend, 73 N. J. Eq. 276, 
67 A 938; Righter v. Winters, 68 N. J. 
Eq. 252, 59 A 770; Atlantic City v. 
Atlantie City Steel Pier Co., 62 N. J. 
Kq. 139, 49 A 822; McCormick. v. 
Stephany, 57 N. J. Eq. 257, 41 A 840; 
pergn tt v, Smatheurst, 57 N. J. Ea. 

40 A 855; Buck vy. Adams, 45 N. J. 
Ha. Hea 17A 961; Gawtry v. Leland, 

. J. Eq. 385; Rogers vy. Danforth, 
9 oO ‘J. Eq. 289. 

N. Y¥.—Clarke v. Devoe, 124 N.Y. 
120, 26 NE 275, 21 AmSR 652 [aff 
48 Hun 612, 1 NYS 132]; Atlantic 
Dock Co, v. Libby, 45 N.Y. 499; 
Beach v. Jenkins, 174 App. Diy. 813, 
159 NYS. 652; Gallon v. Hussar, 172 
App. Div. 393, 158 NYS 895; Good- 
hue v. Pennell, 164 App. Div. 821, 150 
NYS 485; Schermerhorn y. Bedell, 163 
App. Div. 445, 148 NYS 896; Reformed 
Protestant Dutch Church v. Madison 
Ave, Bldg..Co., 163 App. Div. 359, 
148 NYS 519; Magee v. Palmer, 156 
App. Div. 356, 134 NYS 1040; Pagen- 
stecher Vv. Carlson, 146 App. Div. 138, 
131 NYS 413; Hepburn v. Long, 146 
App. Div. 527, 131 NYS 154; Bates 
v. Logeling, 137 App. Div. B78, 122 
NYS 251; Peo. v. Thistlethwaite, 134 
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relating to the land, although the agreement neither 
creates an easement nor runs with the land. 
jurisdiction is not confined to cases in which an ac- 
tion at law can be maintained, but such covenants, 
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The 


although not binding at law,°* may be enforced in 


App. Div. 876, 119 NYS 690; Simons 
v. Mutual Constr. Co., 132 App. Div. 
719, 117 NYS 567; Stein v. Lyon, 91 
App. Div. 593, 87 NYS 125; Hurley v. 
Brown, 54 App. Div. 619, 66 NYS 295 
[app dism 173 N. Y. 595 mem, 65 NE 
1117 mem]; Skinner y. Allison, 54 
App. Div. 47, 66 NYS 288, 8 NYAnn 
Cas 155; Clark v. Jammes, 87 Hun 
215, 33 NYS 1020; Atlantic Dock Co. 
v. Leavitt, 50 Barb. 135 [aff 54 N. Y. 
35, 13 AmR 556]; Perkins v. Cod- 
dington, 27 N. Y. Super. 647; Voorhies 
vy. Anthon, 12 N. Y. Super. 178; Adams 
v. Howell, 58 Misc. 435, 108 NYS 945; 
De Lima v. Mitchell, 49 Misc. 171, 98 
NYS 811; Barnett v. Vaughan Inst., 
119 NYS 45 [aff 197 N. Y. 541 mem, 
91 NE 1109 mem]; Phenix Ins. Co. v. 
Continental Ins. Co., 14 AbbPrNS 
266; Schumacher v. Reichardt, 2 NY 
CityCt 341; Barron v. Richard, 3 Edw. 
96 [aff 8 Paige 351, 35 AmD 713 
note]. 

Pa—St. Andrew’s Lutheran 
Church’s App., 67 Pa. 512. 

S. C.—Gaffney v. Wood, 74 S. C. 
323, 54 SE 573. 

Va.—People’s Pleasure Park Co. v. 
Rohleder, 109 Va. 439, 61 SE 794, 63 
SE 981. 

Wis.—Boyden vy. Roberts, 131 Wis. 
659, 111 NW 701. 

Eng.—Nussey v. Provincial Bill 
Posting Co., [1909] 1 Ch. 734, 2 BRC 
425, 16 Ann. Cas. 222; 
v. Hosegood, [1900] 2 c 
Kimber v. Admans, [1900] 1 
412; Wauton v. Coppard, [1899] 
1 Ch. 92; Hobson vy. Tulloch, [1898] 1 
Ch. 424; Harrison v. Good, L. R. 11 
Eg. 338; Bowes v. Law, L. R. 9 Eq. 
626; German v. Chapman, 7 Ch. D. 
271; Manners v. Johnson, 1 Ch. D. 
673; Doe v. Peck, 1 B. & Ad. 428, 20 
ECL 546, 109 Reprint 847; Doe v. 
Woodbridge, 9 B. & C. 376, 17 ECL 
173, 109 Reprint 140; Long Eaton 
Recreation Grounds Co. v. Midland R. 
on tt ae.) oo ie Ss, 127" Weep e 
Fagotti, 79 L. T. Rep. N. S. 683; 
Reeves y. Cattell, 24 Wkly. Rep. 485: 
eoeres v. Baber, 18 Wkly. Rep. 


Ont.—Pearson v. Adams, 28 Ont. L. 
154, 156, 12 DomLR 227 [allowing 
app 27 Ont. L. 87, 3 OntWN 1205, 22 
OntWR 71, 3 DomLR 386, 3 OntwN 
1660, 22 OntWR 909, 7 DomLR 139, 
and app allowed 50 Can. S. C. 204, 
and guot Cyc]: Hime v. Lovegrove, 
11 Ont. L. 252, 7 OntWR 4. 

63. Merchants Union Trust Co. v. 
New Philadelphia Granite Co., 10 Del. 
Ch. 18, 83 A 520; Tulk v. Moxhay, 11 
Beav. 571, 50 Reprint 937, 2 Phil. 
774, 22 EngCh 774, 41 Reprint 1143, 
15 ERC 254. 

64. See cases infra note 65. 

65. U. S—American Strawboard 
Co. vy. Haldeman Paper Co., 83. Fed. 
619, 27 CCA 634. ¢ 

Ala.—Morris v. Tuskaloosa Mfg. 
Co., 83 Ala. 565, 3 S 689. 

Cal—Long v. Cramer Meat, etce., 
Co., 155 Cal. 402. 101 P 297; Hunt v. 
Jones, 149 Cal. 297, 86 P 686. 

Del.—Merchants Union Trust Co. v. 
New Philadelphia Granite Co., 10 Del. 
Ch. 18, 83 A 520. 

Ill.—Loomis v. Collins, 272 Til. 221, 
111 NE 999; Wiegman v. Kusel, 270 
Ill. 520, 110 NE 834; Willoughby v. 
Lawrence, 116 Til. 11, 4 NE 356, 56 
AmR 758. 

lowa,—Melson vy. Orthsby, 169 Iowa 
522, itr NW #817; Johnson v. Robert- 
son, 156 lowa 64, 135 NW 585, Ann 
Cael sts 5B 137. 

Kan.—Godfrey v. Black, 29 Kan 
192, 17 P 849, 7 AmSR 544. 

Ky.—Sutton v. Head, 86 Ky. 159, 
5 SW 410, 9 KyL 4532, 9 AmSR 274. 

Md.—Lowes v. Carter, 124 Md. 673, 
93 A 216; Hollander v. Central Metal, 


| Stee 162. 


etce., Co., 109 Md. 131, 71 A 442, 23 
LRANS 1135; Dawson v. Western 
Maryland R. Co., 107 Md. 70, 81, 68 A 
301, 126 AmSR .337, 14 LRANS 809, 
15 AnnCas 678 [cit Cyc]; Peabody 
Heights Co. v. Willson, 82 Md. 186, 
32 A 386, 1077, 36 LRA 393; Lynn 
vy. Mt. Savage Iron Co., 34 Md. 603. 
Mass.—Oliver v. Kalick, 223 Mass. 
252, 111 NE 879; Peck v. Conway, 119 
Mass. 546; Jewell _v. Lee, 14 Allen 
145, 92 AmD 744; Parker v. Nightin- 
gale, 6 Allen 341, 83 AmD 632; Whit- 
ney v. Union R. Co., 11 Gray 359, 71 
aD 715; Atkins v. Chilson, 7 Metc. 


Mich.—Stott v. Avery, 156 Mich. 
674, 121 NW 825. 
Minn.—Godley v. Weisman, 133 


Minn. 1, 157 NW 711, 158 NW 333, 
LRAI1917A 333. 
Mo.—Hisey v, bat soamaoect Presb. 
Church, 130 Mo. A. 566, 109 SW 60. 
N. H.—Barbank v. Pittsburg, 48 
N. i 475, 97 AmD 633. 

J.—Wootton vy. Seltzer, 83 N. J. 
Eq "163, 90 A 701; Cotton v. Cresse, 
80 N. J. Ea. 540, 85 A 600, 49 LRANS 
357; Sanford v. Keer, 80 N. J. Ea. 
240, 83 A 225, 40 LRANS 1090; Leaver 


| v. Gorman, 73 N. J. Eq. 129, 67 A 111; 


Barton v. Slifer, 72 N. J. Eq. 812, 66 
A 899; Atlantic City v. New Audito- 
rium Pier Co., 67 N. J. Eq. 284, 68 A 
729 [rev on other grounds 67 N. J. 
Eq. 610, 59 A 158]; De Gray v. Mon- 
mouth Beach Club House Co., 50 N. J. 
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equity provided the grantee has taken with notice 
of the covenants;® and this applies to cases when 
the covenant does not technically run with the 
land,®* although a person without notice is not 


W. Va. 157, 49 SE 1027. 
Wis.—Brugman y. Noyes, 6 Wis. 1. 
Eng.—Catt v. Tourle, L. R. 4 Ch. 

654; Keates v. Lyon, L. R. 4 Ch. 218; 

tee hgh v. Macdermott, L. R. 2 Ch. 

72 {aff L. R. 1 Ea. 499]; McLean v. 

McKay, L came gre ce 327; Carter v. 

Williams, L. R. 9 Eq. 678; Bowes v. 

Law, L. - 9 Ea. 636; Feilden Vv. 

Slater, L. R. 5 

thews, L. R..3 Ea. 515; Clements v. 

Welles, L. R. 1 Eq. 200; Tulk vy. Mox- 

hay, 11 Beav. 571, 50 Reprint 937,. 2 

Phil. 774, 22 EngCh 774, 41 Reprint 

1143, 15 ERC 254; Bristow v. Wood, 

1 Coll. 480, 28 EngCh 480, 63 Reprint 

508; Piggott v. Stratton, 1 De G. F. 

& J: 33, 62 EngCh 32, 45 Reprint 271; 

Lloyd v. London, etc., R. Co., 2 De G. 

J. & S. 568, 67 EngCh 568, 46 Reprint 

496; Child v. Douglas, 5 De G. M. 

G. 739, 54 EngCh 738, 43. Reprint 1057, 

1 Kay 560, 69 Reprint 237; Coles v. 

Sims, 5 De G. M. & G. A 54 EngCh 

1, 43 Reprint 769; Wilson v. Hart, 2 

Hem. & M. 551, 71 Reprint 577 [aff 

L. R. 1 Ch. 463]; Patching v. Gub- 

bins, 1 Kay 1, 69 Reprint 1; Diet- 

richsen v. Cabburn, 2 Phil. 52, 22 Eng 

Ch 51, 41 Reprint 861; Mann v. Steph- 

ens, 15 Sim. 377, 38 EngCh 377, 60 

Reprint 665; Whatman v. Gibson, 9 

Sim. 196, 16 EngCh 196, 59 Reprint 

333; Rankin v. Huskisson, 4 Sim. 13, 

6 EngCh 13, 58 Reprint 6; Hall v. 

Box, 18 Wkly. Rep. 820. 


N. B.—Albert Brick, ete. Co. v. 


Ea. 329, 24 A 388 [aff 67 N. J. Eq. 731| Nelson, 27 N. B. 276. 


mem, 63 A 1118 mem]; Coudert v. 
Sayre, 46 N. J. Eq. 386, 19 A 190; 
Kirkpatrick vy. Peshine, 24 N. J. Eq. 
206; Brewer v. Marshall, 19 N. J. 
Eq. 537, 97 AmD 679; Van Doren v. 
Robinson, 16 N. J. Ea. zee Rogers v. 
Danforth, 9 N. J. red 289 

N. Y.—Eauitable L Assur. Soc. v: 
Brennan, 148 N. Y. 661, 43 NE 173; 
Hodge v. Sloan, 107 N. Y. 244,17 NE 
335, 1 AmSR 816; Phcenix Ins. Co. v. 
Continental Ins. Co., 87 N. Y. iy 
Columbia College v. ‘Lynch, 70 N. 
440, 26 AmR 615; Tallmadge v. Want 
River Bank, 26 N. ¥. 105; Sullivan v. 
Sprung, 170 App. Div. 237, 239, 156 
NYS 332 [cit Cyc]; Goodhue v. Pen- 
nell, 164 App. Div. 821, 150 NYS 435; 
Schermerhorn v. Eedell, 163 App. Div. 
415, 148 NYS 896; Thompson v. Dil- 
ler, 161 App. Div. 98, 146 NYS 438; 
Pagenstecher v. Carlson, 146 App. 
Div. 738, 131 NYS 413; Gilbert v. 
Peteler, 38 Barb. 488 [aff 38 N. Y. 165, 
$97 AmD 735]; Brouwer v. Jones, 23 
Barb. 153; Adams v. Howell, 58 Misc. 
435, 108 NYS 945; Roberts v. Levy, 3 
AbbPrNS 311; Berringer vy. Schaefer, 
52 HowPr 69; Birdsall v. Tiemann, 12 
HowPr 551; Barrow vy. Richard, 8 
Paige 351, 35 AmD 713; Hills v. 
Miller, 3 Paige 254, 24 AmD 218; 
Steward v. Winters, 4 Sandf. Ch. 588; 
4 Dae fea v. McDonald, 4 Sandf. Ch. 


Oh.—Stines v. Dorman, 25 Oh. St. 
580; Easter v. Little Miami R. Co., 14 
Oh. St. 48. 

Or.—Duester v. Alvin, 74 Or. 544, 
145 P 660. 

Pa.—Landell y. Hamilton, 175 Pa. 
327, 34 A 663, 34 LRA 227; Bald 
Eagle Valley R. Co. v. Nittany Val- 
ley R. Co., 171 Pa. 284, 33 A 239, 50 
AmSR 807, 29 LRA 423; St. Andrews’ 
Lutheran Church App., 67 Pa. 512; 
Clark v. Martin, 49 Pa. 289; Coleman 
v. Coleman, 19 Pa. 100, 57 AmD 641; 
Blum y. Berg, 57 Pa. Super. 332. 

R. I—Middleton v. Newport Hos- 
pit 16 R. L 319, 15 A 800, 1 LRA 


Tex.—Hooper v. Lottman, (Civ. A.) 
171 SW 270. 
Vt.—Trudeau v. Field, 69 Vt. 446, 


| 24 
Va—Robinson vy. Edgell, 57 | 


Ont.—VanKoughnet v. Denison, 1i 
Ont._A. 639. 

{a] Beason for rule.—(1) “A pur- 
chaser of land, with notice of a right 
or interest, in it existing only by 
agreement with his vendor, is bound 
to do that which his grantor had 
agreed to perform, because it would 
be unconscientious and inequitable 
for him to violate or disregard the 
valid agreements of the vendor in 
regard to the estate, of which he had 
notice when he became the pur- 
chaser.” Johnson vy. Robertson, 156 
Iowa 64, 77, 135 NW 585, AnnCas 
1915B 137. (2) “Reason and justice 
seem to prescribe that, at least as a 
general rule, where a man, by gift 
or purchase, acauires property from 
another, with knowledge of a previ- 
ous contract, lawfully and for vyal- 
uable consideration made by him 
with a third person, to use and em- 
ploy the property for a particular 
purpose in a specified manner, the 
acquirer shall not, to the material 
damage of the third person, in op- 
position to the contract and incon- 
sistently with it, use and employ the 
property in a manner not allowabie 
to the giver or seller.” De Mattos v. 
Gibson, 4 De G. & J. 276, 282, 61 Eng 
Ch 218, 45 Reprint 108. 

[b] Coustructive notice sufficient. 
—Limitations on the use of property 
will be enforced in courts of equity 
upon equitable grounds, provided the 
person in possession took with notice 
either actual or constructive. John- 


-/son v. Robertson, 156 Iowa 64, 135 


NW 585, AnnCasi915B 137. 

[c] Where the owner of land ac- 
quired back premises which he had 
conveyed with restrictive covenants, 
the restrictive covenants could be en- 
forced against him in equity. Van- 
Koughnet v. Denison, 11 Ont. A. 699. 

66. U. S.—American Strawboard 
er Vv. Haldeman, 83 Fed. 619, 27 CCA 

Cal.—Bryan v. Grosse, 155 Cal. 132, 
99 P 499. 

Ga.—Union City Realty. etc., Co. v. 
Wright, 138 Ga. 703, 76 SE 35; Shep- 
pard v.. Bridges, 137 Ga. 615, 74 SE 


5. 
Ind.—Sullivan v. Kohlenberg, 31 
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bound.*? This rule of equity, however, being an en- 
croachment on the general doctrine of the common 
law that the burden of a covenant does not run with 


the land,®* will be applied by a 


only in the exercise of its sound discretion;*® and 
the courts both in England and in the United States 
seem inclined to restrict rather than to extend this 
Restrictive covenants, to be 
enforceable in equity, must be reasonable.74 
ther they must not be vague or uncertain,’? nor 
must the right to relief be doubtful.78 
restrictive covenant is being used as a means of an- 
noyance or oppression equity may cancel it.74 Also, 
to justify equitable interference, it must appear that 
the restrictive covenant relates to or concerns the 
Equity will with- 


equitable doctrine.’° 


land, or its use or enjoyment.7® 


Ind. A. 215, 67 NE 541. 
Iowa.—Johnston v. Robertson, 156 


DEEDS 


court of equity 
clause 
Mere pecuniary 


Fur- | [§ 464] (2) 


And where a 


will no more enforce 
mn that can be devised, 


[a] “Equit: 
every restri 


Orr 64, 135 NW 585, AnnCasl1915B /than the common law will recognize 


Md.—Lynn v. Mt. Savage Iron Co., 
34 Md. 603. 

Mo.—Stevens vy. Annex Realty Co., 
173 Mo. 511, 73: SW 505; Hisey_v. 
Eastminster Presb. Church, 130 Mo. 
A. 566, 109 SW 60. 

N. J.—kivans v. New Auditorium 
Pier Co., 67. N. J. Eq. 620, 59 A 1117 
[rev 63 Ney Eq. 644, 53 A 99]; At- 
lantic City v. New Auditorium Pier 
COs Eli Noy. Eds. OL0l DORA CHR 
De Gray v. Monmouth Beach Club 
House Co., 50 N. J. Eq. 329, 24°A 
388° [aff 67 N. J. Eq. 731, 63 A 
1118]. 

N. Y.—Hodge v. 
244, 17 NE 335, 1 AmSR 816; Scher- 
merhorn v. Bedell, 163 App. Diy. 445, 
148 NYS 896; Goodhue v. Cameron, 
142 App. Div. 470, 127 NYS 120; 
Phenix Ins. Co. vy. Continental Ins. 
Co., 14 AbbPrNS 266. 

N. C.—Norfleet v. 
N. C. 634, 16 AmR 787. 

Or.—Duester vy. Alvin, 74 Or. 544, 
145 P 660. 

W. Va.—Robinson vy. Edgell, 57 
W. Va..157, 49 SE 1027. 

Eng.—In re Nisbet, [1906] 1 Ch. 
386; Luker v. Dennis, 7 Ch. D. 227; 
Tulk v. Moxhay, 11 Beav. 571, 50 Re- 
print 937, 2 Phil. 774, 22 EngCh 774, 
41 Reprint 1143, 15 ERC 254, 

Ont.—Van Koughnet v. Denison, 11 
Ont. A. 699. 

67. Skinner v. Shepard, 130 Mass. 
180; Diamond v. New York, etc, R. 
Co., 170 App. Div. 736, 156 NYS 506; 
Schermerhorn v. Bedell, 163 APP. Div 
445, 148 NYS 896. 

[a] Insufficient notice. — Where 
defendant had no notice that a lot 
was sold subject to a _ restrictive 
eovenant and the deed to the gran- 
tees of the lot failed to contain the 
covenant, the fict that it was sold 
under an advertisement declaring 
that the sale was subject to restric- 
tions does not render defendant a 
subsequent grantee liable for viola- 
tion. Diamond v. New York, ete., R. 
Co., 170 App. Div. 736, 156 NYS 506. 

68. DeGray v. Monmouth Beach 
Club House Co., 50 N. J. Eq. 329, 24 A 
888 [aff 67 N. J. Eq. 731, 63 A 1118]; 
Austerberry v. Oldham, 29 Ch. D. 
750, 15 ERC 258. 

69. Cal—Long v. Cramer. Meat, 
etc.,, Co., .155..Cal. 402, .101, P..297; 
Los Angeles Terminal Land Co, v. 
Muir, 136 Cal. 36, 68 P 308. 

Iowa.—Johnson v. Robertson, 156 
ite 64, 135 NW 585, AnnCas1915B 

Mass.—Norcross _ v. 


James, 140 
Mass. 188. 2 NE 946. 

N. J.—Brewer v. Marshall, 19 N. J. 
Eq. 537, 97 AmD 697. 

Eng.—-Sayers Vv. Collyer, 24 Ch. 
180, 13 ERC 101; Renals v. ao: 
shaw, 11 Ch. D. 866; Keppell_v. 
Bailey, Coop. t. Brough, 298, 47 Re- 
print 106, 2 Myl. & K. 517, 7 EngCh 
517, 39 Reprint 1042; Bedford v. Brit- 
ish Museum, 2 Myl. & K. 552. 7 Eng 
Ch 552, 39 Reprint 1055, 6 ERC 702. 

.% , 


Cromwell, 70 


Sloan, 107 N. Y.. 


as creating an easement every grant 
land in favor of other land.” Nor- 
cross v. James, 140 Mass. 188, 192, 

70. lowa.—Melson 
Iowa 522, 151 NW 817. 

James, 140 
Mass. 188, 2 NE 946. 

Minn.—Kettle River R. Co. East- 
6 LRA 111. 

N. J.—Grigg v. Landis, 21 N. J. Eq. 
337 [aff 19 N. J.. Eq. 537]. 

W. Va.—West Virginia Transp. Co. 
600, 46 AmR 527. 

Eng. —Haywood vy. eat oe Per- 
403; Austerberry v. Oldham, of “Ch: 
D. 750, 15 ERC 258; London, etc., R. 
Moxhay, 11 Beav, 571, 50 Reprint 
937, 2 Phil. 774, 22 EngCh 774, 41 Re- 

71. Meaney v. Stork, 80 N. J. Eq. 
60, 83 A 492 [aff 81 N. J. Eq. 210, 86 

72. Sailer v. Podolski, 81 N. J. Eq. 
327, 87 A 458; Meaney v. Stork, 80 
210, 86 A 398]. 

73. Underwood v. Herman, 82 N. J. 

J. Eq. 60, 83 A 492 [aff 81 N. J. 
a. 210, 86 A 398]; Goater v. Ely, 80 
Spang, 55 Misc. 4339, 105 NYS 617. 
See Heyson v. Lichtenstein, 157 App. 
in a suit to enforce a restrictive cove- 
nant that the land should be used and 
and private stable or garage, an al- 
legation in a complaint that defend- 
or outhouses” not permitted by or in 
violation of the terms of the con- 
tion thereof). 

74. St. Stephen’s Protestant Epis- 
figuration, 130 App. Div. 166, 175, 114 
NYS 623. 

Mass. 188, 2 NE. 946. 

eer —Kettle River R. Co. v. East- 
6 LA 111. 

J.—Henderson eo 83 

W. Va.—West Virginia Transp. Co. 
v. Ohio River Pipe Line Co., 

Eng.—Keppell v. Bailey, Coop. t. 
Brough. 298, 47 Reprint 106, 2 Myl. & 
Congleton Vv. Pattison, 10 East 130, 
103 Reprint 725. 


purporting to limit the use of the 

* 90. Tow v. Ormsby, 169 
Mass.—Norcross _ v. 

ern R. Co., 41 Minn. 461, 43 Nw 469, 

494; Brewer v. Marshall, 18 N. J. Eq. 

v. Ohio River Pipe Line Co., 22 W. Va. 

manent Ben. Bldg. Soc., 8 Q. D. 

Co. v.'Gomm, 20 Ch. D. 562; Tulk vy. 

print 1143, 15 ERC 254. 

A 398]. And see supra § 449. 

N. J. Eq. 60, 83 A 492 [aff 81 N. J. Eq. 

2a. 353, 89 A 21; Meaney v. Stork, 80 

N. J. Eq. 40, 82 A 611; McDonald v. 

Div. 483, 142 NYS 596 (holding that, 

occupied solely for a private dwelling 

ants had constructed certain ‘sheds 

tract is insufficient to show a viola- 

copal Church y. Church of Trans- 
75. Mass.—Norcross v. James, 140 

ern Co., 41 Minn. 461, 43 NW 469, 
N. 

N. J. Eq. 554, 91 A 3 

W. Va. 600, 46 AmR 527. 

K. 517, 7 EngCh 517, 39 Reprint 1042; 
{a] The reason for this rule was 


‘stated in a case where a grantor had 


conveyed to F a quarry bounded by 
other lands of the grantor. The deed 
contained a covenant that the gran- 
tor would “not open or work or allow 
any person or persons to open or 
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hold its hand where such a restriction is sought to be 
created by parol,’® or where the consequences would 
be inequitable,’’ as where the reason for its imposi- 
tion no longer exists,’® or where the restrictive 
is without consideration or 


mutuality.?? 
loss to defendant from a specifi¢ 


performance of the restriction would not prevent a 
court of equity from enforcing it,®° 


Technical Violation and Absence 


of Substantial Injury. While it has been held that 
a breach of a restrictive covenant may be enjoined 
regardless of the fact that complainant has suffered 
no substantial injury, the more general rule, par- 
ticularly in the case of restrictions imposed by a 
general building plan, is that equity will not take 
cognizance of technical or immaterial violations.*? 


work any quarry or quarries” on his 
other lands. A person who by means 
of conveyances had become possessed 
of the quarry brought a bill in equity 
to enjoin purchasers of the other 
lands from quarrying stone thereon. 
In holding that the bill could not be 
maintained for the reason that the 
restrictive covenant was not attached 
to the land by way of benefit or bur- 
den, the court said: “In what way 
does it extend to the support of the 
plaintiff's quarry? It does not make 
the use or occupation of it more con- 
venient; it simply tends indirectly to 
increase its value by excluding a 
competitor from the market for its 
products. If it be asked what is the 
difference in principle between an 
easement to have land unbuilt upon, 
and an easement to have a quarry 
left unopened the answer is that 
whether a difference of degree or of 
kind the distinction is plain between 
a grant or covenant that looks to 
direct physical advantage in the oc- 
cupation of the dominant estate, such 
as light and air and one which only 
concerns it in the indirect way which 
we have mentioned.” Norcross v. 
James, 140 Mass, 188, 192, 2 NE 946. 

76. Long v. Cramer Meat, eta. Co,, 
155 Cal, 402, 101 P 297. 

77. Union Trust, etc., Co. v. Best, 
160 Cal. 263, 116 P 737; Johnson v. 
Robertson, 156 Towa 64, 135 NW 585, 
AnnCas1915B 137; Forsee v. Jackson, 
192 Mo. A. 408, 182 SW 783; St. Louis 
Safe Deposit, ete., Bank v. Kennett, 
101 Mo. A. 370, 74 SW 474; Conger 
v. New York, etc., R..Co., 120 N. Y. 
29, 28 NE 983; Columbia’ College v. 
Thacher, 87 N. Y..311, 41 AmR 365, 
10 AbbNCas 235. 

78. Columbia College v. Thacher, 
87 N. Y. 311, 41 AmR 365, 10 AbbN 
Cas 235 [rev 46 N. Y. Super. 305]; 
Pappas v. Excelsior Br ewing Co., 170 
App. Div. 692, 156 NYS 845 

[a] Thus, a covenant restricting 
the use of property will not be en- 
forced against the grantee of the 
eovenantor when unexpected contin- 
gencies have happened which defeat- 
ed the object of the covenant and 
would render its enforcement op- 
pressive and inequitable. Columbia 
College v. Thacher, 87 N. Y¥. 811, 41 
AmR 365, 10 AbbNCas 235 [rev 46 
N. Y. Super. 305]. 

79. Fortune Bros. Brewing Co, v. 
Shields, 137 Ill. A, 77. 

80. Johnson v. Robertson, 156 
Towa 64, 185 NW 585, AnnCas1915B 
187; Miller v, Klein, 177 Mo. A. 557, 
160 SW_ 562. 

81. Miller v, Klein, 177 Mo, A. 
557, 160 SW 562; Kenwood Land Co. 
v. Hancock Iny. ‘Go, 169 Mo. A. 715, 
155 SW 861. 

82. Cal.—Los Angeles Terminal 
Land Co. v. Muir, 136 Cal. 36, 68 P 
308. 

Iowa.—Melson y. Ormsby, 169 Iowa 


522, 151 NW 817. 
o.—Forsee y. Jackson, 192 Mo, A. 
J.—Smith y. Spencer, (Ch.) 87 


M 
#03, 182 SW 783, 
A Nee. Hyman v. Tash, (Ch.) 71 A 
742; Morrow Vv. Hasselman, 69 N. J. 


400 [18 0.J.] 


A person relying upon the defense, however, that 
complainant will not suffer any substantial injury 
through his violation of a restriction must rite 


establish such fact.** 
[$ 465] 


Eq. 612, 61 A 869; Hemsley v. Marl- 
borough House Co., 68 N. J. Eq. 596, 
61 A 455 [rev 65 N. J. Eq..167, 55 A 


ie 

Y.—St. Stephen’s Protestant 
eidoowal Church v. Church of Trans- 
figuration, 130 App. Div. 166,114 NYS 
623; Silberman v. Uhriaub, 116 App. 
Div. 869, 102, NYS 299, 

Pa,—Willock v. Arensberg, 51 Pa. 
Super. 73. 

[a] Thug (1) equity will not en- 
force a restriction as to a building 
line when the encroachments were 
trivial and unintentional. Hemsley 
v. Marlborough Hotel Co., 65 N. J. 
Eq. 167, 55 A $994 [rev on other 
grounds 68 N. J. Eq, 596, 61 A 455]. 
(2) The overhanging of complainant’s 
eaves, by two feet and two inches 
over the line established by restric- 
tive covenants, will not be enjoined, 
where the obstruction was twenty- 
four feet above the ground, so as not 
to deprive defendant, the adjoining 


owner, of the general benefit of the: 


covenant requiring twenty feet of 
open space between the houses; nor 
will defendant be enjoined from 
maintaining his house slightly over 
the restrictive line at a distance of 
fifteen feet above the ground, or from 
maintaining a cellarway with slant- 
ing doors over the line, Smith v. 
Spencer, (N. J. Ch.) 87 A 158. (3) 
Round towers, bays or projections, 
and piazzas with slender columns on 
the second story of a house, a few 
feet beyond the building line, were 
immaterial deviations. Morrow. v. 
bi ibaa 69 N. J. Eq. 612, 61 A 


82. Goater v. Ely, 80 N. J. Eq, #?, 
82 A 611; Lignot v, Jaekle, 72 N. J. 
Eq. Aan, (5 A 221; Morrow v. Hassel- 
man, 69 N. J. Hq. 612, 61 A ‘369; 
Cornish v, Wiessman, 66. 'N. J. fq. 
610, 35 A 408. 


84. Jackson v. Stevenson, 156 


+ ie 496, 31 NE 691, 82 AmSR 
a5. Tll,—Ewertsen f Gerstenberg, 
186 Ill. 344, 57 NE 1051, 51 LRA 31 


Jlowa. Teer en vy. Ormsby, 169 lowa 
622, 151 NW 817, 

Mass,—Jackxon v. Stevenson, 156 
Mass, 196, 31 NE 691, 32 AmSR 476. 
See Sayles v. Hall, 210 Mags, 281, 96 
NE 712, 41 LRANS 625, AnnCas1912D 
475 (holding that change in. neighbor- 
hood permitting use for boarding 
house was not shown); Welch. Vv. 
Austin, 187 Mass. 256, 72 NE 972, 
68 LRA 189 (holding that whether a 
perpetual restriction contained in a 
deed will be enforced in view of a 
change of circumstances, is a ques- 
tion which cannot be raised on a 
petition under Rev. lL. ¢ 182 § 11 
to determine the validity, nature, and 
extent of the restrictiqn). 

Mich.—Moore y. Curry, 176 Mich. 
456, 142 NW 829 (holding change in 
conditions not shown to authorize re- 
fusal of relief); Stott v. Avery, 156 
Mich. 674, 121 NW 825, See ‘Misch 
Vv. Lehman, 178 Mich. 225, 144 NW 
556 (holding that, where the property 
in a residence subdivision in which 
many expensive homes had been 


(3) Changed Conditions. 
not as a rule take cognizance of a violation of a 
restriction where, by reason of a change in the 
character of the neighborhood not resulting from a_ 
breach of such conditions, it would be oppressive 
and inequitable to give the restriction effect,” as 
where the enforcement would have no other result 
than to harass or injure defendant without effecting 
the purpose for which it was originally made.*® But 
where a building restriction is designed to preserve 
property for residential purposes, its violation ¢an- 
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not be excused on the basis of a cans condition 
of the surroundings by reason of the fact that it is 
the opinion of the court that, in a comparatively 


short time, the premises will be worth more for 


Equity will 


erected was subject to a covenant re- 
stricting lot owners from construct- 
ing buildings other than residences 
for one family, that there had been 
one breach of the covenant does not 
show such a change in the character 
of the neighborhood as to warrant 
a lot owner in constructing flat build- 


ings). 

N. J.—Ocean City Land. Co. v. 
Weber, 83 N. J. Eq. 476, 91 A 600; 
Camovito v. Matthews, 82 N. J. Eq. 
218, 88 A 187; Meaney y. Stork, 81 
N.. J. Ey. 210, 86 A 298; Sanford v. 
Keer, 80 N. Ap Eq. 240, 83 A 225, 40 
LRANS 1090; Page v. Murray, 46 
N, J. Eg. 325, 19 A 11 

N. Y¥,—Batchelor ‘v. Hinkle, 210 
N. Y. 243, 251, 104 NE 629 (where 
the court said: “A court of equity 
may take into consideration the fact 
that’ all the interested persons, or 
the most of them, are willing to 
waive the enforcement of a covenant 
when injunctive relief to restrict its 
violation is sought. by one of their 
number”); McClure yv. Leaycraft, 183 
N. 'Y. 36, 75 NE’ 961, 5 aie yy 45; 
American v. Deane, 132 N. ¥. $55, 36 
NE 741, 28 AmSR 584; Columbia Col- 
lege. v...Thatcher, 87 N. Y. $11, 41 
Am 365; Schwarz v. Duhne, 118 App. 
Div. 105, 103 NYS 14; Deeves v. Con- 
stable, 87 App. Div. 352, 84 NYS 
592; Schefer v. Ball, 52 Mise. 448, 104 
NYS 1028; Levy v.. Haleyon Casino 
Hotel Co., 45 Misc. 289, 92 NYS 231; 
Leonard y, Hotel Majestic Co., 17 
Mise, 229, 40 NYS 1044; Antes v. Man- 
hattan R, Co., 116 NYS 697; Roth v. 
Jung, 79 NYS 822, 

Oh.—Windermere Realty Co. v. 
Searles, 24 Oh. Cir. Ct. N. 8. 282. 

Okl.—Test Of] Co. v. La Ae ayel?’ 
19 Okl. 214, 223, 91 P 1025 a rye) 

Pa—Landell v. Hamilton, 175 Pa. 
827, 337, 34 A 663, 34 LRA ton: Cam- 
bria Iron Co. y. Schry, 20 Pa. Dist. 
1110; Devlin vy. Poor Richard Club, 19 
Pa. Dist, 326; Meigs v. Milligan, 
17 Pa, Co. 6 (holding that, where 
more than half of the houses in the 
nel Leh oe are still occupied as 
residences, although some are used 
in part for business, defendant's 
claim that there has been such a 
chang? in the neighborhood as to jus- 
tify him in considering that a bulld- 
ing restriction is at an end is not 
tenable), 

Iing.—Knight y. Simmonds, [1896] 
2 Ch. 294 (holding that, where all 
the purchasers of lots of an estate 
are bound by restrictive covenants 
not to allow any trade or business to 
be earried on upon their lots, equit- 
able relief.in enforcing the covenants 
will be refused if the party suing has 
debarred himself from such relief by 
delay or acquiescence, or if the prop- 
erty has been so Jaid out and used, 
that the object of the covenants, 
namely, the preserving the property 
as a residential property, can no 
longer be attained; but t! will not 
be refused merely ‘because in a few 
instances the covenants have not been 
enforced); German yv. Chapman, 7 
Ch. D. 271. 


See Hobson v. Cartwright, 93 Ky. 


business than for residential purposes;*? nor does 
the mere fact that lots, subject to building restric- 
tions, have become more valuable for business than 
for residence purposes, as limited by the restrictions, 
of itself justify equity in annulling the restrictions.** 
A restriction intended to preserve the value of prop- 
erty for residential purposes will not be rendered in- 
operative by reason of a change in circumstances, 
because of the fact that upon a neighboring cross 
street there has been an increase of business which 
does not, however, directly affect the character and 


368, 374, 20 SW 281, 14 KyL 293 
(where the court said: “It, there- 
fore, should never be assumed, in 
absence of plain and unambiguous 
words to such effect, that parties con- 
tract in relation to sale or exchange 
of real property with sole regard to 
its present condition and without at 
all contemplating or providing for 
future changes and improvement that 
may take place in or around it’’). 

“This court has uniformly held, and 
now holds... that where the re- 
striction, notwithstanding the change 
of use of the land and buildings, still 
is of substantial value to the dom- 
inant lot, equity will restrain its vio- 
lation, if relief, as here, is promptly 
sought. There may be and doubtless 
will occur cases where the restriction 
has ceased to be of any advantage 
In such cases, equity would not inter- 
pose and retard improvements, sim- 
ply to sustain the literal observance 
of a condition or covenant.” lLandell 
v. Hamilton, supra. 

[a] TMlustration.—Parcels of land 
were conveyed to plaintiff and de- 
fendant, respectively, while the local- 
ity was a residential one, subject to 
a covenant that no buildings other 
than of brick, stone or marble, etc., 
should be erected thereon, with a fur- 
ther covenant against nuisances, em- 
bracing various manufactories or 
callings in any way dangerous or of- 
fensive to the neighboring inhabi- 
tants, and subsequently the charac- 
ter of the locality entirely changed, 
the first floor of defendant’s house 
being used for a wholesale oyster 
market, and a Chinese laundry, saw- 
dust factory, cheap tenement houses, 
stables, and spaghetti factories oc- 
cupying the immediate vicinity. It 
was held that plaintiff was not en- 
titled to an injunction restraining de- 
fendant from converting his house in- 
to a stable and carriage house. 
Schwarz v. Duhne, 118 App. Div. 105, 
103 NYS 14. 

86. Jackson v. Stevenson, 156 
Mass. 496, 31 NE 691, 32 AmSR 476. 

87. Evans v. Foss, 194 Mass. 512, 
80 NE 587, 9 LRANS 1039, 11 AnnCas 


play 

88. v. Hazard, 187 Mo. A, 
547, 18 “sa 111; Thompson v. Lan- 
gan, 172 Mo. A. 64, 154 SW. 808; 
Noel v. Hill, 
364; Spahr v. Cape, 143 Mo. A. 114, 
122 SW 379, 

[a] Restricted district surrounded 
by business district—The fact that, 
surrounding a district where there 
were building restrictions, buildings, 
stores, and all kinds of business had 
started up and the neighborhood had 
changed, did not warrant a holding 
that the restrictions were no longer 
enforceable. Thompson v. Langan, 
172 Mo. A. 64, 154 SW 808. 

[b] Presence of street railway 
tracks.—Where a city block was di- 
vided by the owner thereof into lots 
subject to building restrictions, 
created in the deeds of the lots, and 
the block, save two or three vacant 
lots, was improved in conformity to 
the restrictions, the mere presence 


Por later canes, developments and changes in the law see cumulative Annotations, same title, page and note number. 


158 Mo. A. 426, 138 SW , 


we 


—s 


§§ 465-467] 


use of the property in question.’® So a building line 
restriction cannot be disregarded where the general 
condition of the property and its surroundings is 
still in the condition contemplated when the plat 
was made, and when buyers erected residences there- 
And it has been held that the fact that the 
character of the neighborhood has changed from resi- 
denee to business property will not prevent relief by 
injunction against a violation of a restriction as to a 
building line, where the value of the property is as 
great for business purposes as for residences.°* Un- 
der a restrictive covenant, pursuant to a general 
building scheme in a residential district, excluding 
factories, no distinction can be drawn between manu- 
facturing businesses in existence when the scheme 
was adopted and those thereafter coming into exist~ 
Where the restriction is one made for the 
exclusive benefit of property retained and oceupied 
by the grantor, it may be enforced as.long as it re- 
mains of substantial value to the grantor.°’ 


on.°? 


ence.®? 


of street railway tracks on one of 
the adjacent streets did not justify 
equity in annulling the restrictions 
and permitting the block, confined by 
the restrictions to residences, to be 
turned into business property. Noel 
v. Hill, 158 Mo. A. 426, 1388 SW 3864. 
89. Evans v. Foss, 194 Mass. 613, 
80 NE 587, 9 LRANS 10389, 11 AnnCas 


71. 

90. Stewart v. Stark, 181 Mich. 
408, 148 NW 393. 

[a] Stores.— Where restrictions 
were not framed for a district in- 
tended to be built up with both busi- 
ness places and residences, they could 
not, nevertheless, be disregarded be- 
cause stores had been built at various 
places in the plat, or because there 
had been violations of the restric- 
tions. Stewart v. Stark, 181 Mich. 
408, 148 NW 893. 

91. Codman v. Bradley, 201 Mass. 
361, 869, S7 NE 591 (where the court 
said: “The importance of the main- 
tenance of a building line may be as 
great when buildings are used for 
purposes of business as when they 
are occupied only as Nidetag de 
Zipp v. Barker, 40 App. Div. 1, 57 
NYS 569 [aff 166 "Nv Y. 621 mem, 59 
NE 1133 mem}. But see Deeves Vv. 
Constable, 87 App, Div. 852, 84 NYS 
592 (holding that a restrictive build- 
ing line covenant in a deed, made for 
the protection of the grantor’s resi- 
dence, was extinguished when the 
grantor’s successors in the residence 
property ceased to use it for resi- 
dential purposes and erected a busi- 
ness block in its place). But com- 
pare Kneip v. Schroeder, 255 Ill. 621, 
99 NE 617, AnnCasi913D 426 (where 
it was held that a building line re- 
striction would not be enforced in 
equity, where, by reason of the con- 
struction of an elevated railroad, the 
property was no longer desirable or 
suitable for residence purposes, but 
the parties would be left to their ac- 
tion at law). 

92. Scrymser v. Seabright Electric 
Light Co., T4°N. J. Bq. 587, 70 A 977. 

93. Brown v. Huber, 80 Oh. St, 183, 
88 NE) 322, 28 LRANS 105. 

94. Meaney v. Stork, 80 N. J. oa 
60, 838 A 492 [aff 81 N. J. Eq. 210, 8 
A 398]; Pappas v. Excelsior Brew- 
ing Co., 170 App. Div. 692, 156 NYS 
845; Thompson v. Diller, 161 App. 
Div. 98, 146 NYS 488. 

“Relief in equity in cases of this 
nature is granted only when sought 
with promptness, and where active 
diligence has been exercised through- 
out respecting the matter of com- 
plaint. Conscience requires that one 
should not stand by in silence, while 
another makes considerable expendi- 
tures in good faith under an assumed 
right, and then ask a court to en- 
force compliance with the restric- 
tions at great loss, when seasonable 
notice or other appropriate action 


\ a. 
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might have prevented the wrong com- 
plained of." Loud v. Pendergast, 206 
Mass, 122, 124, 92 NH 40. 

fa] “There is no hard and fast 
rule. as to what constitutes laches, 
If there has been unreasonable delay 
in asserting claims or if, knowing 
his rights, a party does not season- 
ably avail himself of means at hand 
for their enforcement, but suffers his 
adversary to incur expense or enter 
into obligations or otherwise change 
his position, or in any way by in- 
action lulls suspicion of his de- 
mands to the harm of the other, or if 
there has been actual or passive ac- 
quiescence in the performance of the 
act complained of, then equity will 
ordinarily refuse her aid for the es- 
tablishment of an admitted right, 
especially if an injunction is asked. 
Tt would be contrary to equity and 
good conscience to enforce such 
rights when a defendant has been led 
to suppose by the word, silence or 
eonduct of the plaintiff that there 
was no objection to his operations, 
Diligence is an essential prerequisite 
to equitable relief of this nature, 
Quiescence will be a bar when good 
faith requires vigilance. But so long 
as there is no knowledge of the 
wrong committed and no refusal to 
embrace opportunity to ascertain 
facts, there can be no laches, Upon 
the discovery of infringement of 
rights, such reasonable expedition is 
required in their prompt assertion as 
is consistent with due deliberation as 
to the proper means for relief. On 
the other hand one, who openly de- 
fies known rights, in the absence of 
anything to mislead him oor to indi- 
eate assent or abandonment of in- 
tent to oppose on the part of others, 
is not in a position to urge as a bar 
failure to take the most instant con- 
ceivable resort to the courts. After 
the right has been invaded under cir- 
cumstances, which would not defeat 
a plaintiff in seeking relief, and no 
substantial harm is shown to have 
accrued to the wrongdoer from de- 
lay, there is not the same tmminent 
necessity for early enforcement of 
demands as exists before conditions 
have become fixed. Mere lapse of 
time, although an important, is not 
necessarily a decisive consideration, 
Within the somewhat flexible limita- 
tions of these general rules, what 
may be laches in any case depends 
upon its pecullar facts.”” Stewart v. 
Finkelstone, 206 Mass. 28, 36, 92 NE 
37, 188 AmSR $70, 28 LRANS 6384, 

[b] Facts held to show laches see 
Gasaway v. Lafayette, 61 Ind. A. 178, 
109 NE 789; Ocean City Land Co, v. 
Weber, 83 _N. J. Eq. 476, 91 A 600; 
Smith v. Spencer, Ww. J. ian 87_A 
158; Orne v. Fridenberg, 148 Pa. 487, 
a2 A 882, 24 AmSR 567. 

fo}. Facts held not to show laches 
see Allen v. Barrett, 218 Mass, 36, 9 
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Laches. A complainant seeking 


equitable relief against the violation of a building re- 
striction must act promptly upon discovery of the 
ground for complaint, as otherwise his laches may 
bar his right to relief.°* 
in the vicinity many other grantees holding deeds 
containing identical restrictions, the fact that the 
particular complainant is barred from relief does not 
show that the property is freed from the restrie- 


However, where there are 


[§ 467] f. Termination. A building restriction, 
unless perpetual,°* terminates with the expiration of 
the time limited for its duration.®? 
‘ment of the property according to its true lines will 
no longer be restricted, where it is the evident intent 
and design of the provision that, whenever the gran- 
tee should find it necessary, either by reason of the 
deeaying condition of his house or its unfitness for 
the locality, to erect in its stead a more substantial 
strueture suitable for the business purposes of that 


And the enjoy- 


NE 675, AnnCasil913E 820; Sayles v. 
Hall, 210 Mass. 281, 96. NE 712, 41 
LRANS 626, AnnCasl1912D 475; Stew- 
art v. Finkelstone, 206 Mass, 28, 92 
NE 387, 188 AmSR 870, 28 LRANS 
684; Codman vy. Bradley, 201 Mass. 
361, 87 NB 591; Yeomans v. Herrick, 
178 Mo. A. 274, 165 SW 1112; How- 
land v. Andrus, 80 N. J. Bq. 276, 83 A 
982 [rev on other grounds 81 N. J. 
Eq. 176; 86 A 891]; Lignot v. Jaekle, 
72 N. J. Eq. 288, 65 A 221; Glines v. 
Matta, 19 Porto Rico 388. 

95. Crocker v. Ingersoll Engineer- 
ing, ete., Co., 249. Fed. 81. 

ta] Reason for rule.—“There is a 
high probability, if mot certainty, 
that among so many parties there 
will be some against whom the stat- 
ute of limitations or the equivalent 
rules of laches or abandonment could 
not be running because such parties 
were not sui juris or not within the 
country.” Crocker v. Ingersoll Bn- 
gineering, ete., Co., 249 Fed. 31, 33. 

96. Townsend's App., 68 Conn. 358, 
86 A 815. > 

fa] A building line restriction un- 
der a recorded deed will be a per- 
petual one where such is the mani- 
fest intent evidenced by the purpose 
for which the provision was inserted, 
the place of the provision in the 
deed, the nature of the restriction, 
and the language thereof read in con- 
nection with other parts of the deed 
coupled with the notice imported by 
the record. Townsend’s App., 68 
Conn, 858, 86 A 815. 

97. Kearney v,. Kirkland, 279 Ill. 
516, 117 NE 100; Eckhart v. Trons, 18 
Tll. A. 178° [aff 128 Il. 668, 20 NE 
687]; Welch v. Austin, 187 Mass. 256, 
72 NE 972, 68 LRA 189; American 
Unitarian Assoc, v. Minot, 185 Mass. 
689, T1 NB 661. 

fa] Thus (1) a restriction that a 
house to be built shall be set back a 
certain distance from the street, and 
that the front elevation and material 
shall correspond with the grantor’s 
adjoining house, is limited in its 
duration to the life of the first house 
erected on the granted premises, and 
is not a restriction in perpetuity. 
Welch v. Austin, 187 Mass. 256, 
NB 972, 68 LRA 189. (2) Where a 
deed of city lots was accompanied 
by a plan, on which a line entitled 
“Front Line of Buildings” was drawn 
fifteen feet from the street, and each 
deed provided that the front line of 
the house to be built on the lot 
should be set back from the street as 
marked on the plan. the restriction as 
to the erection of buildings closer 
than fifteen feet to the street applied 
only to the first building ‘erected. 
American Unitarian Assoc, v. Minot, 
185 Mass. 589, 71 NE 561. 

{[b] If the restriction is not to be 
obligatory if the grantor, his heirs 
or assigns, sell other land in the 
same locality without such’ restric- 
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part of the city he might do so.°® 


nants restricting the use of property are to be pre- 
sumed to continue for the whole duration of the 
estate created,®® unless the contrary manifestly ap- 
pears;! and a provision in the deed that a restric- 
tive covenant might be varied by the grantor as oe- 
casion might arise cannot reasonably be construed so 
as to permit of the annulment of the covenant.? 
Even where no period of duration is fixed, one may 
And restrictions may be 
abandonment of the general 
scheme on which they were based, and thereafter 
each lot owner may use his own lot for any proper 
purpose.t Where, on account of changed conditions, 
a restriction can no longer be enforced,> and where 
the record titles of a large number of different own- 
ers are affected by the restriction and such owners 
are joined in one proceeding, a court of equity may 
declare the restriction extinguished and remove the 


be imposed by statute.® 
terminated by an 


cloud from the title.® 


tions, a sale by another grantee of 
the common grantor without the re- 
striction is not a sale within the ex- 
en mon, Plumb v. Tubbs, 41 N. Y. 
42 


98. Glenn v. Davis, 35 Md. 208, 6 
AmR 3889. 

99. Gifford ov. Syracuse First 
Presb. Soc., 56 Barb. (N. Y.) 114. 

1. Pappas v. Excelsior Brewing 
Co., 170 App. Div. 692, 156 NYS 845; 
Gifford v. Syracuse First Presb. Soc., 
56 Barb. (N, Y.) 114; Landell v. Ham- 
ilton, 175 Pa. 327, 34 A 663, 34 LRA 
237; Yeaton’s App.,~105 Pa. 125;..St. 
Andrew’s Lutheran Church’s App., 67 
Pa. 512. 

[a] Thus (1) where a covenant 
confines the erection of buildings on 
the land to certain specified buildings, 
and it is provided that such restric- 
tion is to cease only when the land 
shall be “improved” by such build- 
ings, the word “improved” means the 
erection of permanent buildings. St. 
Andrew’s Lutheran Church’s App., 67 
Pa. 512. (2) The grantor of a lot to 
be used for the erection of a church 
to be used for religious purposes 
covenanted that the grantees and its 
successors had the right of placing 
windows in the east and north wall 
of the building to be erected, and 
that, for the purpose of securing 
light and air for such building, no 
structure should at any time there- 
after be erected by the grantor or his 
heirs or assigns on a strip of his 
remaining land within a distance of 
fourteen feet of the east line of the 
lot granted, provided, however, that 
if the building should cease to be 
occupied or used as a church for re- 
ligious worship, then ‘the privilege 
of placing windows in the east wall 
should determine and the grantor 
might close the same. The church 
property was converted into a school 
house. It was held that the only 
modification of the covenant by the 
proviso was that, when the building 
ceased to be used as a place of re- 
ligious worship, the privilege of plac- 
ing windows in the east wall should 
then determine; that the right to 
windows in the north wall or to the 
fourteen feet of space remained un- 
affected. The court said: ‘The right 
to maintain the windows in the east 
wall thereof is terminated, but the 
right to insist that no building shall 
be erected on the adjoining fourteen 
feet remains unimpaired. Its value 
does not consist in fyrnishing light 
and air alone. Fourteen feet of ad- 
joining ground unoccupied by any 
structure furnishes considerable se- 
curity against fire to the school build- 
ing of the appellee, and will very 
much lessen the disturbing sound of 
machinery that may be operated in 
the building of the appellants, to the 
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However, cove- 


annoyance of teachers and scholars.” 
Yeaton’s App., 105 Pa. 125, 127. 

2. Hisey v: Eastminster Presb. 
Church, 10 Mo. A. 566, 109 SW 60. 

3. Riverbank Impr. Co. vy. Ban- 
croft, 209 Mass. 217, 95 NB 216, 34 
LRANS 730, AnnCas1912B 450. 

[a] Massachusetts.—A restriction 
as to the use of real property, con- 
tained in a deed dated after Rev. L. 
e 134 § 20, is to be construed as if 
the limitation of restrictions as to 
the use of real property to a term 
of thirty years had been expressly 
made a part thereof. Riverbank 
Impr. Co. v. Bancroft, 209 Mass. 217, 
95 NE 216, 54 LRANS 730, AnnCas 
1912B 450. 

4 Bangs v. Potter, 135 Mass. 245. 

[a] Facts held sufficient to show 
abandonment of (1) Building line. 
Smith v. Price, 214 Mass. 298, 101 
NE 3870; Chelsea Land, ete., Co. v. 
Adams, 71 N. J. Eq. 771, 66 A 180, 14 
AnnCas 758. (2) Use of buildings. 
Thorburn v. Morris, (N. J. Ch.) 75 A 
757. (8) Exclusion of flat buildings. 
Thompson v. Langan, 172 Mo. A. 64, 
154 SW_ 808. 

{b] Facts held not to show aban- 
donment of (1) Building line. Sea- 
wright v. Blount, 139 Ga. 323, 77 SH 
152:.- Compton, , Hill, | \Impr., Cos.w. 
Strauch, 162 Mo. A, 76, 141 SW 1159; 
Newbery v. Barkalow, 75 N. J. Eq. 
128, 71 A 752; Morrow v. Hassel- 
man, 69 N. J. Eq. 612, 61 A 369. | (2) 
Dwelling house restrictions. Noel v. 
Hill, 158 Mo. A. 426, 1388 SW 364. 

5. See supra § 465. 

6 McArthur v. Hood Rubber Co., 
221 Mass. 372, 109 NE 162. But see 
Doyle v. John EB. Olson Realty Co., 
132 App. Div. 200, 116 NYS 8384 (hold- 
ing that covenants restricting the 
use of the property remain operative, 
even though an injunction to enforce 
them will not be granted because of 
changed conditions, and an action for 


damages for the breach would still 
exist). 
7 Ky—Dunean v. Central Pass. 


a Co., 85 Ky. 525, 4 SW 228, 9 Kyl 

Mass.—Smith v. Price, 214 Mass. 
298, 101 NE 370; Bangs v. Potter, 135 
Mass. 245. 

Mo.—Scharer v. Pantler, 127 Mo. A. 
nese 105 SW 668. 

N. J.—Brigham v. H. G. Mulock 
Co., 74 N. J. Eq. 287, 70 A 185; Mor- 
row v. Hasselman, 69 N. J. Eq. 612, 
61 A 369; Ocean City Assoc. v. Chal- 
fant, 65.N. J. Eq. 156, 55 A 801, 1 
AnnCas 601, 

N. Y.—Knowlton v. New York Air 
Brake Co., 169 App. Div. 324, 154 NYS 
675; Adams v. Howell, 58 Misc. 435, 
108 NYS 945. 

See Witherspoon v. Hurst, 88 S. C. 
561, 71 SE 232 (holding that, where a 
grant of land was made subject to 
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[§ 468] g. Waiver or Abandonment. A condi- 
tion or limitation in a deed restricting or limiting 
to particular uses the property conveyed may be 
waived or abandoned by the subsequent conduct of 
the grantor so that a court. of equity will not inter- 
fere to prevent its violation,‘ 
equity enforce a forfeiture, where the restriction is 
waived or abandoned by subsequent conduct of the 
party in changing the condition of the property so 
that the general scheme on which the restriction is 
based becomes impossible of fulfillment and the re- 
striction is thereby rendered inapplicable in its true 
intent and meaning.’ So where the grantee, without 
objection or inquiry as to his intent on the part of 
the grantor who has knowledge of the facts, expends 
large sums of money in placing valuable and lasting 
improvements upon the land, such conduct of the 
grantor operates as a waiver of any forfeiture of a 
building restriction which might otherwise arise 
from such grantee’s acts.? 


Nor will courts of 


Where restrictions have 


the condition that it should never be 
built upon, but always remain an 
open space in front of the respective 
houses of the grantor and grantee, 
without any restriction upon the 
character of the buildings upon the 
lots mentioned, no abandonment of 
the right of the dominant tenement 
arose, because grantees of that tene- 
ment for a time maintained a fence 
around the property abutting on the 
locus in quo, or because the character 
of the buildings on both lots was 
changed, or because at an annual fair 
lunch tables were allowed on that 
land). i 

“In a general or neighborhood 
scheme the burden follows the bene- 
fit, and where by reason of abandon- 
ment, acquieseed in violation, change 
of character of the neighborhood, or 
other suffieient cause, the benefit to 
the property owners affected by the 
scheme is totally or partially de- 
stroyed or impaired, the accompany- 
ing burden undergoes a correspond- 
ing modification.” Sanford v. Keer, 
80 N. J. Eq. 240, 83 A 225, 40 LRANS 


1090. 

{a] A restriction, the fulfillment 
of which becomes impossible, will 
not be enforced in equity at the in- 
stance of the party whose acts pro- 
duced such a result. Duncan v. Cen- 
tral Pass. R. Co., 85 Ky. 525,:4 SW 
aes: 9 KyL 92. 

Star Brewery Co. v. Primas, 
168 Ill. 652, 45 NE 145 (holding that 
ordinarily change must be through 
acts of grantor or those claiming 
under him); Dunean v. Central Pass. 
4 Co., 85 Ky, 525, 4 SW 228, 9 KyL 


9. Union Trust, ete., Co. v. Best, 
160 Cal. 263, 116 P 7387; Hawes v. Fa- 
vor, 161 Ill. 440, 43 NE 1076; Meaney 
v. Stork, 80 N. J. Eq. 60, 88 A 492 
[aff 81 N. J. Eq. 210, 86 A 898]. See 
also Lehigh Coal, etc., Co. v. Early, 
162 Pa. 338, 29 A’ 736. 

[a] Thus (1) defendant, under an 
agreement, of purchase containing a 
covenant that the grantee should not 
erect any dwelling nearer than twen- 
ty feet from the street, received a 
deposit slip from the grantor’s gen- 
eral agent, and under the direction of 
such agent erected a house on the 
lot before the execution of the deed 
to him, and the grantor from and 
after the time the house was com- 
menced had full knowledge of its lo- 
eation, and received payments on the 
purchase price, and made no objec- 
tion, until long after it was complet- 
ed, the deed executed, and the pur- 
chase price paid. It was held that 
the grantor had waived his right to 
enforce the restriction. Union reac 
ete.,, Co. v. Best, 160 Cal. 2638, 116 
737. (2) Where complainants and ie 
fendant owned adjoining lots ac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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been imposed according to a general plan, one of the 
grantees of lots subject thereto, who has himself vio- 
lated such restrictions, will not be heard in equity to 
complain against similar violations by other gran- 
tees,1° although such violations are greater in extent 
than his own;'! but it has been held that where both 
parties have been guilty of similar violations of a 
restriction, one may complain of a further and more 


extensive violation by the other.?? 


a grantee has permitted so many violations of the 
restriction without objecting thereto that the plan 
may fairly be said to have been abandoned, he ean- 
not thereafter in equity object. to a subsequent viola- 


quired from a common source of title 
under a restrictive covenant’ provid- 
ing that no building should be erect- 
ed within ten feet of the street line, 
and where complainants, observing 
that a building which was being 
erected by defendant projected over 
the ten-foot line with its eaves and 
with bay windows for which sills had 
been laid, notified defendant that they 
would consider the bay windows a 
violation of the covenant, but made 
no mention of the eaves, they were 
not entitled to an injunction as to 
the eaves, especially where almost 
every other house on the street on 
lots unincumbered with the same re- 
striction projected over the ten-foot 
line, defendant being warranted in 
concluding that the projection of the 
eaves was unobjectionable to com- 
plainants. Meaney v. Stork, 80 N. J. 
Eq. 60, 83 A 492 [aff 81 N. J. Bq. 210, 
86 A 398]. 

[b] There is no waiver (1) where 
plaintiff did not sleep upon his rights, 
but asserted them as soon as he knew 
he could substantiate them and de- 
fendant did not heed his claim. Her- 
rick v. Marshall, 66 Me. 435. (2) 
Nor does a waiver of a restriction 
arise from the grantor not prohibit- 
ing or complaining of the opening of 
a window on a certain side of the 
house contrary ,to the inhibition. 
Gray v. Blanchard, 8 Pick. (Mass.) 
284. (3) The owner of a lot under 
deed containing a building restric- 
tion was not estopped from enjoining 
the violation of a similar restriction 
in the deed of an adjoining owner 
merely because she saw material 
placed on the premises with which 
to build and the digging of a foun- 
dation within the restricted area be- 
fore any wall was actually erected. 
Seawright v. Blount, 139 Ga. 323, 77 
SE 152. (4) Acquiescence in the erec- 
tion of barn on the back of a lot 
which was subject to a building re- 
striction covenant against the erec- 
tion of buildings other than dwell- 
ings on each lot would not constitute 
a waiver of the restriction as to 
such lot so as to permit the erection 
of a stone building thereon. Erich- 
Asp v. Tapert, 172 Mich. 457, 138 NW 
330. 

10. Ill.—Kneip v. Schroeder, 255 
Til. 621, 99 NE 617, AnnCas1913D 426; 
Curtis v. Rubin, 244 Ill. 88, 93, 91 
NE 84, 1385 AmSR 307; Kneip v. 
Schroeder, 166 Ill. A. 215. 

Mass.—Loud v. Pendergast, 206 
Mass. 122, 124, 92 NE 40. 

Mo. —Compton Hill Impr. Co. v 
Tower, 158 Mo. 282, 59 SW 239. 

N. J.—Smith v. Spencer, (Ch.) 87 
A 158; Clevenger v. Quinn, 79 N. J. 
Eq. 485, $3 A 771 [aff 79 N. J. Eq. 
642, 83 A 771]; Zelman v. Kaufherr, 
76 N. J. Eq. 52, 73 A 1048; Hyman 
v. Tash, (Ch.) 71 A 742; Sutcliffe v. 
Wisele, 62 N. J. Eq. 222, 50 A 69. 

N. Y.—Pappas vy. Excelsior Brew- 
ing Co., 170 App. Div. 692, 156 NYS 
845; Olcott v. . Sheppard, 96 App. Div. 
281, 89 NYS. 201 [aff 185 N. Y. 584 
mem, 78 NE 1108 mem]. 

Oh.—Schubert v. Eastman Realty 
Co;, 26 Ohe Cir, Ct. 386; mer fy? v. 
Groves, 18 Oh. Cir. Ct. N. S. 38. 

“Where a plaintiff has violated the 
very restriction he seeks to enforce 
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Similarly where 


tion by a 


by another.'7 


in the same general way as has the 
defendant, and there is no material 
difference in kind or degree between 
them, a court of equity will not or- 
dinarily interfere.’’ Loud vy. Pender- 
gast, supra. 

“Such a plaintiff is not in a posi- 
tion justly to complain, for he does 
“not come into court with clean hands 
respecting the precise subject as to 
which he invokes relief, nor has he 
complied with the maxim that he 
who seeks equity must do equity.” 
Loud v. Pendergast, supra. 

11. Curtis v. Rubin, 244 Ill, 88, 91 
NE 84, 135 AmSR 307. 

12. Englander v. Apfelbaum, 56 
Pa. Super. 145. 

13. Loud v. Pendergast, 206 
Mass. 122, 124, 92 NE 40; Thompson 
v. Langan, 172 Mo. A. 64, 154 SW 
808; Ocean City Land Co. v. Weber, 
83 N. J. Hq. 476, 478, 91 A 600; Mor- 
row v. Hasselman, 69 N. J. Eq. 612, 
61 A 369; Moore v. Murphy, 89 Hun 
175, 34 NYS 11380. 

“The right of the covenantee to spe- 
cifically enforce a restrictive build- 
ing covenant of this nature which 
forms a part of a general scheme for 
the development of the tract, cannot 
be exercised by such covenantee af- 
ter his failure to exercise the right 
has resulted in the erection of so 
many buildings contrary to the pro- 
visions of the covenant in the vi- 
cinity of the property in question 
that the enforcement of the cove- 
nant in accoreance with its terms 
may be appropriately said to have 
been abandoned in that locality. 
Covenants of this nature in the con- 
templation of the remedial jurisdic- 
tion of this court are to preserve the 
specific plan defined in the covenant, 
and not a plan which differs from 
that defined in the covenant whether 
that difference has arisen by popular 
construction of the covenant or by 
common consent; and when the cove- 
nantee has permitted the specific plan 
to be materially violated by the erec- 
tion of many buildings in the local- 
ity in question which are clearly 
erected contrary to the terms of the 
eovenant, this court cannot equitably 
enforce the covenant at the instance 
of such covenantee against a subse- 
quent violation. The covenantee’s 
remedy in such cases must be sought 
in a court of law.” Ocean City Land 
Co. v. Weber, supra. 

“Where there has been no uniform 
observance of the restrictions and 
substantially all the landowners have 
so conducted themselves as to indi- 
eate an abandonment of the right, 
which is in the nature of an _ ease- 
ment, to have the neighborhood kept 
to the standard established by the 
original plan, and where the enforce- 
ment of the restriction against the 
defendant will not tend materially 
to restore to the district the charac- 
ter impressed upon it by the scheme, 
and the infraction complained of does 
not diminish the value of other es- 
tates, then it would be inequitable 
and oppressive to compel at great 
loss a compliance with the restric- 
tions.”’ Loud v. Pendergast, supra. 

[a] The question in such case is 
not one of estoppel but of abandon- 
ment of rights under the restriction. 


to substantially the same extent and! Thompson y. Langan, 172 Mo. A, 64, 


\ 
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But where violations have not been per- 
mitted to such an extent as to evidence an abandon- | 
ment of the plan, a grantee will not be Yr evented 
from objecting to further violations by the fact that 
he has not objected to previous violations by oth- 
ers,'* particularly where such violations did not im- 
mediately affect the enjoyment of his own prem- 
ises,'® or where they were trivial in character as 
compared with those complained of.1° 
slight and unimportant infractions of the restric- 
a grantee will not prevent him from com- 
plaining of material and substantial infringements 
-arties may abandon a scheme of re- 


Further, 


154 SW_ 808. 
14 Cal.—Alderson v. Cutting, 163 
Cal. 508, 126 P 157, AnnCasl1914A) 1. 
Ill.—O'Gallagher v. Lockhart, 263 
Ill. 489, 105 NEO 295, 62 LRANS 1044, 
Mass.—Codman v, Bradley, 201 
Mass. 861, 87 NE 591, 


N. J.—Sanford. v. Keer, 80 N. J. 
Eq. 240, 83 A 225, 40 LRANS 1090; 
Waters v. Collins, (Ch.) 70 A 984; 
Morrow v. Hasselman, 69 N. J. Eq. 
612, 61 A 869. 

N. Y.—Rowland v. Miller, 189 N. Y. 


98, 84 NE 765, 22 LRA 182: Lattimer 
v. Livermore, 72 N. Y. 174 [mod 6 
Daly 501]; McDonald v. Spang, 55 
Misc. 382, 105 NYS 617; Levy v. Hal- 
cyon Casino Hotel Co., 45 Misc. 289, 
92 NYS’ 281. 

Oh.—Gross v. Whitelaw, 20 Oh. Cir. 


Ct. N. S. 116. 
15. Payson v. Burnham, 141 Mass. 
547, 6 NIX 708; Schadt v. Brill, 1738 


Mich. 647, 189 NW 878, 45 LRANS 
726; Bowen v. Smith, 76 N. J. Hq. 456, 


74 A 676; Brigham v. H. G. Mulock 
ConrteeN ayy eke: 287, 70 A 185; Bar- 
ton’ v. Slifer, a Eq. 812, 66 A 


899; Morrow v. eruseoleieal 69 N. J. 
Eq. 612, 61 A 869. 

fa] Tilustration.—The erection, 
without protest, of a double house in 
a block of a subdivision subject to 
building restrictions, forbidding such 
erection is not a waiver of the re- 
striction when applied to a different 
block over a quarter of a mile dis- 
tant with a street sixty feet. wide 
separating the blocks. Schadt  v. 
Brill, 173 Mich. 647, 189 NW 878, 45 
LRANS 726. 


16. Newbery v. Barkalow, 75 N. J. . 


Eq. 128, 71 A’ 752. 
17. Ga.—Seawright v. Blount, 139 

Ga. 823, 77 SH 152. 

sone ib Tie v. O'Brien, 57 Tll A. 


Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 87, 188 AmSR 870, 28 
LRANS 634; Bacon v. Sandberg, 179 


Mass. 396, 60 NE 9386. 

N. J.—Howland v. Andrus, 80 N. J. 
Eq. ‘276, 88° A 982 [rev on other 
grounds 81 N. J. Eq. 175, 86 A 891); 
Newbery v. Barkalow, 75 N. J. Hq. 
128, 71 A 762. 

N. Y.—Adams v. Howell, 58 Misc. 


485, 108 NYS 945. 

Porto Rico.—Glines v. Matta, 19 
Porto Rico 888. 

[a] Ilustrations.—(1) A lot own- 
er will not be denied relief because 
she erected a porch and steps in 
front of her residence within the re- 
stricted area, the main body of the 
residence being without such area, 
and the purpose of the restriction be- 
ing to secure the a of view. Sea- 
wright v. Blount, 139 Ga. 328, 77 SB 
152. (2) Where an owner of land 
laid it out into streets and blocks, 
and by restrictive covenants in the 
deeds fixed a building line, the fact 
that a purchaser violated the re- 
striction by the construction of an 
open piazza which extended into the 
restricted area, but did not obstruct 
the view from ‘adjacent property, did 
not prevent him from enforcing the 
restrictions against the adjacent 
owner, the purchaser's violation be- 
ing immaterial. Newbery v. Barka- 
low, 76 N. J. Hq. 128, 71 A 762. (8) 
And where the builder located his 
house as he did with the consent of 
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strictions as to part of their property, and maintain 
it as to other portions.1* Hence a violation of the 
restriction as to the building line on a certain street 

was no defense to a suit to enforce the restriction on 
another;!® and for the purpose of determining 
whether a building line has been abandoned, the 
court will consider only the particular street upon 
which the violations relied on have oceurred.2° A 
person cannot be held to have waived a violation of 
a restriction where he is not shown to have had 
knowledge of such violation.24 Waiver of a restric- 
tive covenant on condition becomes ineffective if the 
condition is broken,?? and compensation can be re- 
covered for the breach to the full amount of the 
injury. 
15 469] h. Release. A restriction can be re- 
leased only by the assent of all the grantees of 
platted lots for whose benefit such restriction was 
imposed. So where building restrictions are upon 
lands in the hands of certain persons and are con- 
veyed by them subject to such restrictions, releases 
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of other lands do not put an end to the restrictions 
and do not affect them, although it is provided that 


‘they shall be inserted in all deeds thereafter made 


by the grantor of other lots.2> If a building restric- 
tion is not part of a general plan for the improve- 
ment of all of a certain number of lots and is not 
exacted from all purchasers for the benefit of each, it 
is a condition for the benefit of the grantor only and 
is nullified by a release from him.?® So a general 
release by the covenantee of all his right, title, etc., 
relieves the estate of a condition not to build in a 
particular manner.*? 

[§ 470] I. Loss or Relinquishment of Rights— 
1. Revocation, Subsequent Conveyance, or Other . 
Acts of Grantor.. If a deed has vested the property 
or estate in the grantee, it cannot without his con- 
sent 78 be divested and the title reinvested in the 
grantor by a revocation by the latter,?® by the sub- 
sequent declarations *° or acts of the grantors in re- 
lation to the title,*t or by a subsequent conveyance 
made to a third person,?? or eyen to the original 


his grantor, the original owner of all 
the property, and as a. substantial 
compliance with the restriction, one 
subsequently purchasing adjoining 
lots from such grantor may not treat 
the location as made without agree- 
ment and in the assertion of inde- 
pendent adverse rights under or in 
violation of the covenant, but is 
bound by the consent given. How- 
land v. Andrus, 80.N. J. Eq. 276, 83 
A 982 [rev on other grounds 81 N. J. 
Eq. 175, 86 A 391]. (4) The fact that 
complainants have added a portico to 
their buildings, beyond the line al- 
lowed by a covenant that certain 
lands should not be built on, is no 
excuse for the building of a pavilion 
on said land, defendants alleging that 
it was understood at the time of the 
execution of the conveyance that 
such portico might be erected. Buck 
vy. Adams, 45 N. J.. Eq, 552, 17 A961. 

18. Thorburn vy. Morris, (N. J. 
Ch.) 15.A 767. 

19. Morrow v. Hasselman, 69 N. J. 
Eq. 612, 61 A 369. 

20. Newbery v. Parkalow, 75 N. J. 
Eg. 128, 71 A 752. 

21. Alderson v. Cutting, 163 Cal. 
503, 126 P 157, AnnCasi914A 1; Mil- 
ler v. Klein, 177 Mo. A. 557, 160 SW 
562. And see Doran v. Graham, 195 
Ill. A. 65 (holding without discus- 
sion that a contention that the com- 
plaining grantees and the common 
grantor have waived the restriction 
was without merit). 

22. See cases infra note 23. 

23. Wittenberg v. Mollyneaux, 60 
Nebr. 583, 88 NW 842 (holding that 
waiver of a covenant against the 
use of property conveyed for hotel 
purposes, on condition that if so used 
not more than one dollar per day 
shall be charged patrons, becomes in- 
effective if more than one dollar is 
charged, and compensation can be re- 
covered for the breach of the cove- 
nant to the full amount of the injury 
and not merely for the additional] in- 
jury resulting from operating the 
hotel at the higher rate). 


24. Hopkins v. Smith, 162 Mass. 


444, 38 NE 1122; Noel v. Hill, 158 Mo. 
A. 426, 128 SW 364; Waters v. Collins, 
(N. J. Ch.) 70 A 984; Morrow vy. Has- 
selman, 69 N. J. Eq. 612, 61 A 369; 
Fogal v. Swart, 37 Pa. Super. 217. 
See Hemsley v. Marlborough eianse 
Co., 68 N. J. Eg. 596, 61 A 455 [rev 
65 N. J. Bq. 1077, 55 A 994] Golding 
that a conveyance which authorized 
a city to construct a. board walk 
across the property of the grantors, 
and which contained a covenant that 
the grantors should have the right 
to connect their buildings with the 
board walk, reserved to each gran- 
tor a right to make the connection 
without further consent from the 


city, but had no effect by way of re- 
lease or otherwise among the gran- 
tors); Appeal vy. Buckbinder, 82 Misc. 
312, 143 NYS 710 (holding certain 
deeds containing no building re- 
strictions to have been executed for 
the purpose of straightening lot lines 
of property in accordance with a 
subsequent plat, and not to merge 
or terminate restrictions 
deeds to a portion of the property by 
the common source of title). 

[a] Thus (1) the ~ contractual 
rights which a person has by reason 
of the restriction, in the deed to him 
and in the deed to another of. plat- 
ted lots, that no building shall be 
erected within a certain distance of 
any street cannot be affected by a 
subsequent resolution of the com- 
pany which platted the property and 
retained title to the unsold lots. Wa- 
ters vy. Collins, (N. J. Ch.) 70 A 984. 
(2). Where a corporation laid out 
land into streets. and lots for sale, 
and sold lots under restrictions as to 
the building line, and subsequently 
conveyed the unsold lots to another 
corporation, which continued to sell, 
carrying out the scheme as to the 
building line, the fact that in. the 
deed from one corporation to the 
other the clause containing the re- 
striction contained blank spaces, left 
for the distances fixed for the build- 
ing line on the several streets, did 
not remove the restrictions from all 
the lands conveyed by the first cor- 
poration. Morrow.v. Hasselman, 69 
N. J. Eq. 612, 61, A 369. 

[b] If an owner sells lots to dif- 
ferent purchasers restricting the use 
of the property, he cannot thereafter 
release the land from the effect of 
the restrictions, as they inured in fa- 
vor of those who became grantees 
and were for the benefit of the prop- 
ore Raynor v. Lyon, 46 Hun (N. Y.) 


25, Kimball v. Commonwealth Ave. 
St. R. Co., 173 Mass. 152, 53 NE 274. 

26. Beetem_ v. Garrison, 129 Md. 
664, 99 A 897, 900 [cit Cyc]; Safe- 
Deposit, etc., Co. v. Flaherty, ‘91 Md. 
489, 46 A 1009. 

27. Davis v. Oberteuffer, 5. PaLJR 


413. 

28. Warren v. Tobey, 32 Mich. 45; 
Tyson v. Harrington, 41 N. C. 329. 

[a] A deed of gift which is fully 
executed, delivered, and accepted 
vests the right of the grantees to the 
property and cannot be defeated by 
any subsequent deed or other ac- 
tion of the grantor, unless for breach 
of condition, Strothers v. Woodcox, 
142 Iowa 648, 121 NW 51. 

29. Ala,—McCutchen v. McCutch- 
en, 9 Port. 650. 

Iowa.—Strothers yv. Woodcox, 142 
Iowa 648, 121 NW 651. 


in prior: 


Ky.—Pennington y. Lawson, 65 SW 
120, 23 KyL 1340. 
ip Meher Warnes vy. Tobey, 32 Mich. 

N. C.—Roe v. Journegan, 175 N. C, 
gos 95 SE 495; Clayton v. Markham, 

4.N..C. 213. 

Sask.—Huggard vy. Ontario, ete, 
Land Co., 1 Sask. L. 526 (release 
of land claim). 

See Lawson v. Shreveport Water- 
works Co.,.111 La. 73, 35 S 390 (hold- 
ing that, under Civ. Code arts 1890, 
1902, providing that a person cannot, 
after making in his own name some 
advantage for a third person the con- 
sideration of a commutative contract, 
revoke such contract, after the third 
person has availed himself of. such 
advantage, applies to a deed in which 
the grantee agreed to construct and 
maintain across a bayou a bridge and 
approaches thereto). 

{a] Beturn of purchase money.— 
A person who, having conveyed land 
with a warranty, repays the grantee 
on his subsequent eviction is not 
thereby entitled to maintain an ac- 
tion of ejectment for the land for 
having once conveyed it, the repay- 
ment of the purchase money does not 
operate as a reconveyance. Clayton 
v. Markham, 4 N. C. 213. 

[b] Effect of statute.—The rule 
applies where title was vested by 
the execution and delivery of the 
deed before the passing of a statute 
conferring power to revoke a deed 
when made to remaindermen not then 
in being. Roe,v. Journegan, 175 N. C. 
261, 95 SE 495. 
ae Younge v. Moore, 32 S. Cc. L. 

31. Mays v. Burleson, 180 Ala. 
396, 61 S 75; Hagan v. Waldo, 168 Ill. 
646, 48 NE 39. 

32. Ark.—Woodburn Vv. Bertig 
Store Co. 168 SW 1067; Hayes v. Mar- 
tin, 134 SW) 626. 

Conn.—Humphry v. Humphry, 1 
Day 271; Hall v. Hall, 2 Root 383. 

Ill.—Weihe v. Lorenz, 254 Ill. 195, 
98 NE 268. 

Iowa.—Strothers v. Woodcox, 142 
Iowa 648, 121 NW 51. 

N. Y.—Ring v. Steele, 4 Abb. Dec. 
68, 3 Keyes 450, 3 Transcr. A. 46; 
Washburn v. Benedict, 46 App. Div. 
48% 61 NYS 387. 

C.—Southern Realty, etc., Co. v. 
ans) 99 S. C. 200, 83 SE 39. 

Tenn.—Ferguson v. Prince, 136 
Tenn. 543, 190 SW 548. 

Tex.—Parsons v. Hart, 19 Tex. Civ. 
A. 300, 46 SW 856. 

Va.—Hess v. Rankin, 78 Va. 175. 
Wash.—Anderson v. Hall, 91 Wash. 
376, 157 P 996. ° 
Wis.—Crocker v. Bellangee, 6 Wis. 

645, 70 AmD 489. 
[a] Deed operating as a covenant 


_ Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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grantee,®* except perhaps where the grantee joins in 
the eonveyance,** or where the estate has revested in 
the grantor upon condition broken.®® So where, by the 
terms of an instrument, the right or interest passes 
on its delivery, subject to a contingen¢y over which 
the grantor has no control, it is irrevocable, even if 
the enjoyment of the thing granted is postponed un- 
til his death.°® In determining the right to revoke 
a deed, the test is whether any interest in the prop- 
erty itself has been retained, as distinguished from 
the mere use or enjoyment.®? And when a deed con- 
veys lands for such uses as are set out in a will, it 
is not revocable if no power of revocation is re- 
served.’S So a deed of the remainder in trust for 
indemnity and distribution is irrevocable;®® and an 
absolute gift chargeable on real estate subject to the 
grantor’s life support is not revocable during his life 
nor dependent upon his death.4? Nor does a sub- 
sequently made void will of the grantar invalidate a 
deed ;*! and the grant of an annuity is not revoked 
by the insanity of the grantor.**. If a deed to land 
is the result of an executed and enforceable agree- 
ment, it cannot be overcome by a subsequent, will.*® 


to stand seized to use of grantee,|er, 25 Vt. 15. 
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But if there is no delivery of a deed the grantor 
may revoke or destroy it;4 and a deed in the nature 
of a will, or a donatio causa mortis is revoeable at 

the grantor’s option.?° 
[§ 471] 2. Mutilation, Destruction, or Altera- 
tion of Deed—a. By Grantor. After the deed has 
been delivered, the grantor cannot revest himself 
with title by an erasure of his name with the con- 
sent of the grantee,® nor by an erasure of his sig- 
nature after the grantee’s death,’? or of the gran- 
tee’s name after his death;4* by a mutilation while 
in the possession of a person holding it for the 
grantee;*® or by a suppression °° or destruction of 
the deed by the grantor ®* or his executors,°? unless 
the grantee’s claims would amount to a fraud.®? 
And it has been held that, where an unrecorded deed 
after delivery was fraudulently destroyed by the 
grantor before it was recorded, he would be decreed 
to execute another in its stead.°* And after a deed 
has, been delivered and recorded the grantor has no 
right to alter it, as nothing that he can do ean 
change the effect of the instrument.®® So the gran- 
tor who conveys certain interests in lands does not 
of the certificate of acknowledgment, 


and which is duly recorded, cannot 
be limited in its effect by a subse- 
quent deed from the grantor to a 
third person. Rowlett y. Daniel, 4 
Munf. (18 Va.) 473. 

33. Ark.—King v. Slater, 96 Ark. 
589, 13838 SW 173. 

Ga.—King v. McDuffie, 144 Ga. 318, 
87 SBE 22. 

Ill.—Teel v. Dunnihoo, mcs Ill. 471, 
77 NE 906, 112 AmSR 19 

Mo. =p Ottomeyer Vs Pritchett, 178 
Mo. 160, 77 SW 6 
yi! aT eee ve “Smick, 7 Watts & 

[a] For example, (1) where a 
deed creates a contingent remainder 
in the children of the grantee, their 
interest is not destroyed by a sub- 
sequent conveyance from the grantor 
to the grantee stating that it was 
made for the purpose of removing 
the restrictions contained in the prior 
deed. Bauman vy. Stoller, 235 Ill, 480, 
85 NE 657 [aff 139 Ill. A. 393]. . (2) 
Where a father executed a deed to 
his son and wife in trust for the 
benefit of their children, he could 
not, by any act of his, affeet the es- 
tates vested in the children, either 
by ascribing a mistake to the scrive- 
ner or otherwise; and a subsequent 
“deed of correction” from him, given 
twenty-six .years later, could have 
no such effect. Ottomeyer y,. Pritch- 
ett, 178 Mo. 160, 77 SW 62. 

34. Crocker y. Bellangee, 6 Wis. 
645, 70 AmD 489. But compare New- 
bert v. Zeddier, 12 SW 832, 11 Kyl 
636 (holding that a joint estate in 
land, having been vested in husband 
and wife by a deed of conveyance, 
cannot be devested so as to give an 
estate to the wife alone by a sub- 
sequent deed executed by the same 
grantors, although the husband may 
have had knowledge of its contents 
and failed to object, to the execution 
of the second deed). 

35. De Bajligathy. Vv. Johnsani 23 
Tex. Civ, A. 272,.56 SW 95. 

dha Burgess. v. Sele (Ala,) 75 8 

54; Thomas v. Singer Sewing Mach. 
Goss inn) 117 NW_155. See Little 
v. Ferris, 85 Mise. 526, 147 NYS 577 
(holding a sale of standing timber 
and a deposit of the, proceeds after 
delivery of the deed for delivery to 
the grantee after the grantor’s death 
not evidence of an intention to re- 
serve the right to revoke the con- 
veyance). 

37. In re Tolerton, 168 Iowa 677, 
150 NW 1051, 


OF a Craven. v. Winter, 38 Towa 
89. Johnson vy. Mitchell, 1 Hum- 
phr. (Tenn.) 8. 


16 
40. Rutland, ete, R. Co. v. Pow- 
- 


i 


17 SE 826; Ward v. Weber, 1 


41. Garnsey y. Gothard, 90 Cal. 
603, 27 P 616. 

42. Blount v. Hogg, 57 N. C. 46. 

43. James v. Lueders, 97 Wash. 
560, 166 P 772. And see Reibold v. 
Reibold, 270 Ill. 136, 110 NE 324 
(holding that the title of the gran- 
tee in, question was not affected or 
attempted to be affected by a will 
afterward made). 

44. Reid v. Butt, 25 Ga. 28; Shov- 
ers v. Warrick, 152 Ill. 355,.38 NE 
792; Stow v. Miller, 16 Lowa _ 460; 
Pennington v. Pennington, 75 Mich. 
600, 42 NW 985 

As to necessity of delivery see su- 
pra § 94. 

45. Oglesby v. Lee, (Fla.) 73 S 
840; Leaver v. Gauss, 62 Iowa 314, 17 
NW 522. Compare McCarty v. Kear- 
nan, 86 Ill, 291. 

46. Ely v. Brewer, 182 Ala. 396, 
62 S 742. 

47. Turner v. Warren, 160 Pa. 336, 

A 781. 


48. Berry v. Kinnaird, 20 SW 611, 
14 KyL 578. 
4 Hdw. 


49. Frost. v. 
(N. Y,)..678. 

50, Hays v. Dean, (Iowa) 164 NW 
dao! Tyson v. Harrington, Lea hiatkos 

51.. Ala.—Whitten v. McFall, 122 
Ala..619, 26.8 181. 

Cal, —King y. .Fragley,, 19 Cal. A. 
735,127. P 813. 

Colo.—Miser Gold Min., ete., Co. v. 

Moody, 87 Colo. 310, 86 P 335, 

lll.—Metropolitan Trust, etec., Bank 
v., Perry, 259. Il. 183,102 NH 218; 
Gillespie y. Gillespie, 159 Tll. 84, 43 
NE 305. 

Towa. — Hays v. Dean, 164 NW 770; 
Matheson v. Matheson, 139 Iowa 511, 
117 NW. 755, 18 LRANS 1167; Con- 
ray v. Rock, 139 Iowa 162, 117 NW 

73 


Nebr.—Svanda y. Syanda, 86 Nebr, 
203, 125 NW 6585; Brown v. Hart- 
man, 57 Nebr. 341, 77 NW 776. 

N. Y.—Hershey v. Robson, 121 NYS 


67. 

N. C.—Edwards, v. Dickinson, 102 
N. C. 519,. 9 SE. A ty Tyson vy. Har- 
oA daby 41 N. C. 

D.—Arne he v. Arnegaard, 7 
wy 475, 75 797, 41 LRA 268. 
“oh. —setters v. Philo, 35 Oh. St. 


Va.—Vaughan vy. Moore, 89 Ak: 925, 


Wash. 
(1_Va,) 274. 
‘Wis.—Albright y. Albright, 70 Wis. 
528, 36 NW, 254, 
‘Gnt-—Menanat v.. McDonald, 44 


291 
fa] YWustrations—(1) Where a 
deed to a corporation was returned 
to one of the grantors for correction 


Peacock, 


then to be recorded, he held the deed 

in trust for the corporation, and 

neither he nor his associates would 
be permitted to violate such trust 
by destroying the deed. Miser Gold 

Min., etc., Co. v. Moody, 87 Colo, 310, 

86 P 335. (2) Subsequent destruction 

by the grantor of a deed delivered to 

a third person to hold for the gran- 

tor’s wife until his death is no revo- 

cation. Albright v. Albright, 70 Wis. 

528, 36 NW 254. (8) Where the 

grantor of an unregistered deed re- 

gains its possession after delivery 
and wrongfully destroys it, the gran- 
tee’s title is not divested. Edwards 

v. Dickinson, 102 N. C. 519, 9 SE 456. 
52. Grand Tower Min. 

Co. v, Cady, 96 Ill. 430. 
53. Jeffers v. Philo, 35 Oh, St. 173. 
54. Miser Gold Min., etc, Co. v. 

Moody, 37 Colo. 310, 86 P 335; Wag- 

ner’ v. Kirchberg, 166 Mich. 411, 131 

NW 1114. 

55. Ind.—Gibbs v. Potter, 166 Ind, 

471, 77 NE 942, 9 AnnCas 481, 
Md.—Clark v. Creswell, 112 Md. 

839, 76 A 579, 21 AnnCas 338, 
Mo.—-Elsea v. Smith, 278 Mo. 396, 

202 SW 1071. See also Alexander vy, 

Hickox, 34 Mo. 496, 86 AmD 118, 

ry Bwana ony. v. Stivender, 47 S. C, 
Ape, ga Oe v. Dodd, (Ch. A.) 

86 SW. 7 
See rks McLindon v. Winfree, 14 

N. C. 262 (holding that, where a deed 

was. proved, and before its registra- 

tion the boundaries of another tract 
were inserted in it, evidence of that 
fact did not impeach the deed, but 
as to the tract, the boundaries of 
which were inserted after probate, 
the deed was unregistered). 

fa] Tlustrations.—(1) Where a 
mother bought land for her daughter 
and the deed to the daughter was de- 
livered to the mother, and she paid 
the purchase money, a subsequent al- 
teration by the grantor at the re- 
quest of the mother by the insertion 
of the name of the daughter’s hus- 
band as one of the grantees, without 
the consent of the daughter, was 
without effect to transfer any title 
to the husband. Clark v. Creswell, 

112 Md, 339, 76 A 579, 21 AnnCas 338. 

(2) The insertion of a saving clause 

after execution, even with the gran- 

tee’s consent, does not reinvest the 
grantor with the title which passed 

on execution of the deed, Booker v. 

Stivender, 47 8S. C. L. 85. _(3) Where, 

after a deed has been delivered, it 

is altered with grantor’s consent so 
as to make it describe a larger boun- 
dary, it should be redelivered to make 

it effective. Waldron v, Waller, 65 

W. Va. 605, 64 SE 964, 11 LRANS 284. 
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have the power thereafter to change such interests 
without the grantee’s consent.5* It has been held, 
however, that, where one of several grantors erased 
his name from the deed after delivery with the con- 
sent of the grantee, the equitable title was divested 
from the grantee.** 

[§ 472] b. By Grantee. After a deed has 
passed the title to the grantee it has performed its 
office as an instrument of conveyance, and its con- 
tinued existence is not necessary to the continuance 
of title in the grantee, and the estate remains in 
him until it has passed to another by some mode 
of conveyance recognized by law.5® Therefore the 
destruction of a deed of conveyance by or at the 
instance of the grantee does not reinvest the grantor 
with the legal title.5® Nor is the title reconveyed to 
the grantor by an alteration of the deed by the 
grantee after its delivery °° or vesting of title,®* al- 
though a fraudulent and material change may disable 
the holder from bringing an action upon its cove- 
nants.°? 


[§ 473] ¢. By Parties. Title once vested is not 
56. Owings v. Hill, 5 SW 418, 9 
KyL_ 468 AmD 203 


[a] Title cannot be divested by a 
change in the deed, with or without 
the grantee’s consent, after execution 
and delivery. Gulf Red Cedar Lum- { 
ber). Co; v., O'Neal, 181 “Ala. i217, 30 
S 456, 90 AmSR 22. 


DEEDS 


688; Lisloff v. Hart, 25 Miss. 245, 57 61. 


Mo.—Potter v. Adams, 125 Mo. 118, 
28 SW 490, 46 AmSR 478; Tibeau v. 
Tibeau, 19 Mo. 78, 59 AmD 329. 

Nebr.—Brown sv. 
eee 399, 66 NW 439, 53 AmSR 532. | ler, 

. J.—Wilson v. Hill, 13 N. J. Eq. 


[§§ 471-475 


divested and revested in the grantor by the mere 
destruction of the deed by agreement °* by parol 
between the grantor and grantee,®4 the effect, when 
the deed is unrecorded, being merely to deprive the 
grantee of the means of proving his title. So it 
has been held that an equitable interest only vests 
in the purchaser from the grantee, and not the legal 
title, where his grantor without having his original 
deed recorded destroys it and procures to be exe- 
cuted to such purchaser a deed directly from the 
original grantor.®® But it has been held that a gran- 
tor and grantee in a deed which has not been re- 
corded may actually consent to its destruction and 
the substitution of another in its stead.*’ So the al. 
teration of a deed subsequent to its full execution, 
although by consent of the parties, will not divest 
the original grantee of title or revest such title in 
the grantors.®® 

[§ 474] d. By Third Person. A subsequent de- 
struction by a third person of a recorded deed does 
not divest the title conveyed.® 

[§ 475] e. Mere Spoliation. A mere spoliation 


Rifener v. Bowman, 53 Pa. 313. 

62. Robbins v. Hobart, 133 Minn. 
49, 157 NW 908; Woods v. McCoy, 46 
Mo. 297; Woods v. Hildebrand, 46 Mo. 
284, 2 AmR 513; Churchill vy. Capen, 
84 Vt. 104, 78 A 734; Waldron v. Wal- 
65 W. Va. 605, 64 SE 964, 32 
LRANS 284. 


Westerfield, 47 


{[b] A subsequent deed given to 
correct (1) the first cannot impose 
a servitude not before existing. Re- 
gan v. Boston Gas Light Co,, 137 
Mass. 87. (2) But on discovery of 
a mistake by the grantee, the gran- 
tor may substitute a new deed and 
the erroneous deed be thus avoided. 
Gardner v. McLannen, 79 Pa. 398. 
(3) So the grantor may correct a 
deed so as to express his intent, 
where it has been delivered to a 
stranger for the use of the grantee 
and has not been recorded or actual- 
ly delivered to the grantee. Meeks v. 
Stillwell, 54 Oh. St. 541, 44 NB 267; 
Owen v. Mercier, 14 Ont. L. 491, 10 
OntWR 1, 10 AnnCas 457. 

57. Ely v. Brewer, 182 Ala. 396, 
62 S 742, : 

58. Mullen v. Flynn, 71 Or. 62, 142 
Ota Rifener v. Bowman, 53 Pa. 

[a] Where deed from father to 
child is surrendered after grantor’s 
death to the mother for the purpose 
of settlement among the heirs, anda 
the settlement is not accomplished, 
the surrender is of no effect. Mullen 
v. Flynn, 71 Or. 62, 142. P 338. 

59. U. S.—Holmes. v. Trout, 7 Pet. 
171, 8 L. ed. 647. 

Ala.—Stapp v. Wilkinson, 80 Ala. 

Huff, 75 Ala. 80; Reavis 


47; Brady v. 
v. Reavis, 50 Ala. 60; Fawcetts v. 
108 Ark. 


Kimmey, 33 Ala. 261. 
Ark.—White -v. Moffett, 
490, 158 SW 505; Cunningham vy. Wil- 
liams, 42 Ark, 170; Neal v. Speigle, ty 
hae 63; Strawn vy. Norris, 21 Ark 
Cal.—Killey v. Wilson, 33 Cal. 690; 


Bowman v. Cudworth, 31 Cal. 148. 
Ga.—Jordan  v. Pollock, 14 Ga. 


Tll.—Havice v. Havice, 257 Ill. 393, 
100 NE 923; King y. Gilson, 32 Ill. 
348, 83 AmD 269; Duncan vy. Wickliffe, 
5 Ill. 452; National Union Bldg. As- 
soc. v. Brewer, 41 Ill. A. 223; Erwin 
Vivwkdaldy, 18 Ill. WAL. 806, 

Ind.—Speer v. Speer, 7 Ind. 178, 63 
ret 418; Connelly v. Poe, 8 Blackf. 


Ky.—McAllister v. Bryan, 8 Ky. 
Op. 440.. 
Me,—Barrett v. Thorndike, 1 Me. 


73. 

Mass.—Steel v. Steel, 4 Allen 417; 
Chessman vy. Whittemore, 23 Pick. 
231; Holbrook y. Tirrell, 9 Pick. 105. 

Miss.—Burton v. Wells, 30 Miss. 


143, 

N._Y.—Parshall v. Shirts, 54 Barb. 
99; Fonda v. Sage, 46 Barb. 109 [aff 
48 N. Y. 173]; Jackson v. Page, 4 
Wend. 585; Nicholson y. Halsey, 1 
Johns. Ch. 417; Frost v. Peacock, 4 
Edw. 678. 

Pa.—Tate v. Clement, 176 Pa. 550, 
ae 214; Rifener v. Bowman, 53 Pa. 


R. I.—Tripp v. Ide; 3 R. T. 51. 
Tenn.—Maloney v. Bewley, 10 
arty 642; Morgan v. Elam, 4 Yerg. 


a ee es v. Groesbeck, 40 Tex. 
W. Va.—Furguson y. Bond, 39 W. 
Va. 561, 20 SE 591, 

Wis.—Parker v. Kane, 4 Wis. 1, 
65 AmD 283. See Albright v. Al- 
bright, 70 Wis. 528, 36 NW 254 
(holding that a reluctant acquies- 
cence by a wife to the destruction 
of a deed to her by her husband, the 
husband being in a state of great 
excitement, and threatening what he 
would do in case she did not consent, 
the wife too being broken down in 
taking care of him, wil: not estop her 
to produce secondary evidence of the 
contents of the deed). But see Wilke 
v. Wilke, 28 Wis. 296. 

Compare Tonson vy. Ward, 1 N. H. 


{a] The grantee at a guardian’s 
sale cannot, by destroying the deed 
to himself and procuring the guard- 
jan to make another to his wife, di- 
vest title out of himself, and vest it 
in his wife. Partee v. Matthews, 53 
Miss. 140. 

60. Ark.—Faulkner vy. Feazel, 113 
Ark, 289, 168 SW 568 (where a deed 
was in custody of the grantee and 
bore interlineations, but it was not 
shown by whom they were made). 

Mass.—Carr v. Frye, 225 Mass. 531, 
114 NE 745, LRAI917E 814. 

Minn.—Robbins v. Hobart, 133 
Minn. 49, 157 NW_908. 

Mo.—Woods v. Hildebrand, 46 Mo. 
aeF 2 AmR 513. 

W. Va.—Waldron v. Waller, 65 W. 
Va. 605, 64 SE 964, 32 LRANS 284. 

But see Howard v. Huffman, 3 
Head (Tenn.) 562, 75 AmD 783 (hold- 
ing that, if a grantee voluntarily 
destroys or surrenders his deed, with 
the intention of defeating his own 
title, he will be estopped from set- 
ting it up, or showing its contents by 
parol evidence). 


63. Old Nat. Bank v. Findley, 131 
Ind. 225, 31 NE 62; Beasley v. Hilde- 
brand, 9 Ky. Op. 933; Gugins v. Van 
Gorder, 10 Mich. 523, 82 AmD 55. 

[a] For example, a married wom- 
an cannot divest herself and children 
of title merely by destroying a deed 
to them, and consenting to the mak- 
ing of a deed by the grantor to an- 
other, nor is she estopped thereby 
to claim her, interest in the land, the 
grantee in’'the new deed being a 
party to the arrangement and having 
knowledge of all the facts. Ritten- 
house v. Clark, 110 Ky. 147, 61 SW 
33, 22 KyL 1610. 

[b] Equitable title—Where a deed 
is not recorded and is destroyed, the 
grantee, having paid valuable con- 
sideration, has an equitable title su- 
perior to that acquired on a sale un- 
der execution, based on a judgment 
rendered after the conveyance. Old 
Nat. Bank y. Findley, 131 Ind. 225, 31 
NE 62. 

64. Holder v. Scarborough, 119 Ga. 
256, 46 SE 93; Voiers v. Atkins, 113 
ae 303, 36 S 974; Van Hook v. Sim- 
mons, 25 Tex. Suppl. 323, 78 AmD 
Hee Fraser v. Fralick, 21 U. C. Q. B. 


65. Gibbs y. Potter, 166 Ind. 471, 
77 NE 942, 9 AnnCas 481; Mette v. 
Feldman, 45 Mich. 25, 7 NW 233. 

[a] If the parties voluntarily de- 
stroy a deed before it is recorded it 
is inoperative as to bona fide pur- 
chasers. Parker v. Kane, 22 How. 
(U.'S.)_1, 16 Li ed. 286. 

66. Russell v. Meyer, 7 N. D. 335, 
75 NW 262) 47 LRA 637. 

67. Tallman v, “Huff, (Colo.) 173 
P 869; Albrecht vy. Albrecht, 121 Iowa 
521, 96 NW 1087 (so holding not- 
withstanding the rule that when title 
has once passed by deed it cannot 
be affected by destruction of the in- 
strument of conveyance). 

{a]. Practical effect of transaction. 
—Where the grantee took an unre- 
corded deed to the grantor, who at 
his request burned it and executed 
a new deed to such grantee’s wife, 
the practical effect was the same as 
if the grantor had made the deed 
originally to the grantee’s wife. Tall- 
man v. Huff, (Colo.) 173 P 869. 

68. Faulkner v. Feazel, 113 Ark. 
289, 168 SW 568; Gibbs v. Potter, 166 
Ind. 471, 77 NE 942, 9 AnnCas 481: 

69. Goodman v. Malcolm, 5 Kan. 
A. 285, 48 P' 439. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 475-477] 


does not affect the grantee’s rights, even against a 
bona fide purchaser from the person benefited by 
the spoliation, unless the original grantee was guilty 


of fraud or negligence.*° 


[§ 476] 3. Rescission or Cancellation. A deed, 
being delivered, can be canceled only with the con- 
sent of the grantee + and the grantor.’* And it has 
been held that a mere agreement to cancel a deed 
without actually canceling it is without effect,’® 
and that a recorded deed cannot be canceled by parol 
or mutual understanding of the parties.** A cancel- 
lation and return of the deed will not, as a general 
rule, revest the title in the grantor,’> nor will it ex- 
tinguish intervening rights of third persons,‘® al- 
though under the facts of particular cases it has 
been held that, if an unrecorded deed is canceled 
by the consent of the parties thereto, it may operate 


70. John v. Hatfield, 84 Ind. 75. 

71. Potter v. Barringer, 236 Ill. 
224, 86 NE 233. 

72. Coe vy. Turner, 5 Conn. 86. 

[a] The cancellation of an unre- 
corded deed from a husband in trust 
for his wife without his assent has 
no effect upon the title vested in the 
wife. Coe v. Turner, 5 Conn. 86. 

73. Barrett v. Barron, 13 N. H. 
150; Morse v. Child, 6 N. H. 521; 
Farrar v. Farrar, 4 N. H. 191,17 AmD 
410. See also Goodwin v. Tyrrell, 8 
Ariz. 238, 71 P 906, 72 P 681. 

74. Turner v. Ogden, 1 ‘Black 
(U. S.) 450, 17 L. ed. 203. See also 
Garver v. McNulty, 39 Pa. 473. 

75. 11l.—Potter v. Barringer, 236 
Ill, 224, 86 NE 233 (confers meres 
ly an equitable title). 

Ind.—Old Nat. Bank v. Findley, 131 
Ind. 225, 31 NE 62; Sceffer v. Fith- 
ian, 17 Ind. 463. 
sonal a itel ees v. Hanks, 


14 Iowa 


Mass.—Hatch v. Hatch, 9 Mass. 
307, 6 AmD 67. 
3 oR or eee v. Elam, 4 Yerg. 
75. 

Va.—Graysons vv. Richards, 10 


Leigh (37 Va.) 57. 

Wis.—Zoerb v. Paetz, 137 Wis. 59, 
117 NW. 793. 

[a] Equity will not enforce the 
lien of a judgment rendered against 
the grantee after cancellation of the 
deed has been made in good faith 
by the parties, and with no intention 
to defraud creditors. Blaney v. 
Hanks, 14 Iowa 400. 


76. Lutz v. Matthews, 37 Pa. Su- 
per. 354. . 

77. Iowa.—Wardman v. Harper, 
156 Iowa 453, 136 NW 893. - 

Me.—Nason v. Grant, 21 Me. 160. 


bac J.—Faulks v. Burns, 2 N. J. Eq. 

N. C.—Fortune v. Watkins, 94 N.C. 
286; Austin v. King, 91 N. C. 286; 
Davis v. Inscoe, 84 N. C. 396; Waugh 
v. Blevins, 68 N. C. 167; Fordham v. 
Miller, 11 N. C. 219. 

Ss. D.—Barnhart v. Anderson, 22 
S. D. 395, 118 NW 31. 

See Arnold v. Arnold, 82 SW 606, 
26 KyL 884 (where it was held, in 
an action by a father to cancel a 
deed conveying certain land to his 
son, that evidence that, after the de- 
livery of the deed, the son surren- 
dered it in exchange for a deed of 
other land and afterward secretly 
took it from his father’s possession 
and had it recorded warrants a de- 
cree for complainant). 

[a] Where an unrecorded deed 
has been revoked and another sub- 
stituted in its place by parol agree- 
ment, it can make no _ difference 
whether the original deed was de- 
stroyed or delivered back to the 
grantor. Wardman v. Harper, 156 
Towu 453, 136 NW 893. 

{b] In the absence of intervening 
equities in favor of third persons, a 
cancellation by a sheriff of a deed 
to a nominal purchaser at an execu- 
tion sale at the instance of such pur- 
chaser and of the one paying the 
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to restore the estate to the grantor, if the rights 
of third persons have not intervened. 
tween the parties?® and persons with notice,’® a 


So, as be- 


deed, although recorded, is vacated and annulled by 


price, and a deed to the latter, is a 
good conveyance to him. Carithers v. 
ae 51 Ala. 320. 

{c] Where an unrecorded deed is 
canceled by the grantee in possession 
who sells the land to a third person 
and requests his grantor to make a 
new conveyance to such third per- 
son, which he does, the title by such 
new conveyance is valid. Com. v. 
Dudley, 10 Mass. 403. See also Hol- 
brook y. Tirrell, 9 Pick. (Mass.) 105. 

[d] Im case an unrecorded deed is 
lost, the title may, as between the 
parties and those claiming under 


them, be revested by agreement in 
the grantor. Tomson vy. Ward, 1 
NETS 98 


78. Hall v. Wright, 137 Ky. 39, 127 
SW_ 516 


79. Hall v. Wright, 137 Ky. 39, 
127 SW 516. 

80. Hall v. Wright, 137 Ky. 39, 
127 SW 516; Redding v. Vogt, 140 


N. C. 562, 53 SE 337, 6 AnnCas 312; 
Australasia Nat. Bank v. Falking- 
ham, [1902] A. C. 585. Compare 
Brown v. Pullins, 141 Ky. 774, 133 SW 
755 (holding the evidence to show 
that the parties to a contract and 
subsequent deed in accordance there- 
with, by which the grantee in con- 
sideration of the deed agreed to care 
for the grantors for life and bury 
them after death, had rescinded the 
arrangement, the grantee being per- 
mitted to retain part of the land for 
what services he had rendered). 

{a] For example where a deed 
conveyed a half of certain land in 
fee, but a subsequent deed between 
the same parties conveyed the same 
land and other land, all subject to 
a life estate in the grantors, and the 
grantee took possession and claimed 
title under the latter deed, the for- 
mer deed was rescinded and replaced 
by the latter. Redding v.- Vogt, 140 
N: C. 562, 53 SE 337, 6 AnnCas 312. 


wn Hughes v. Wilkinson, 37 Miss. 
482. 
{a] If a deed provides for rescis- 


sion within a time certain and that 
the estate shall thereupon revert, the 
title will revest upon _a parol rescis- 
sion being shown. Hughes vy. Wil- 
kinson, 37. Miss. 482. 

82. Attleboro First Nat. Bank v. 
Hughes, 10 Mo. A. 7. 

83. U. S—Suydam v. Beals, 23 
F. Cas. No. 13,653, 4 McLean 12. See 
also Parker v. Kane, 22 How. 1, 16 L. 
ed. 286. 

Ala.—Hollingsworth v. Walker, 98 
Ala. 548, 13 S 6; Whisenant v. Gor- 
don, 10 S 513; Smith v. Cockrell, 66 
Ala. 64; Kimball v. Greig, 47 ‘Ala. 
230. 

Ark.—Taliaferro v. Rolton, 34 Ark. 
503; Straun v. Norris, 21 Ark. 80. 

Cal.—Lawton v. Gordon, 34 Cal. 36, 
91 AmD 670; Kearsing v. Kilian, 18 
Cal. 491. 

Conn.—Gilbert v. Buckley, 5 Conn. 
262, 13 AmD 57; Botsford v. More- 
house, 4 Conn. 550. 

Ill.—Clark v. Harper, 215 Ill. 24, 74 
NE 61; Kirkwood v. Smith, 212 Tl. 
395, 72, NE 427; Fitch v. Conyne, 65 


the acceptance by the grantee of a subsequent in- 
consistent deed from the grantor.*° 
the grantor and grantee, coupled with facts of re- 
lease and acquiescence in claims of right, may be 
such as to evidence a rescission under a deed pro- 
viding therefor within a specified time.®? 
valid deed will operate to rescind a deed declaring 
an illegal trust.§? 

[§ 477] 4. Redelivery of Deed to Grantor. 
subsequent surrender or redelivery to the grantor 
of a deed which has been executed and delivered 
will not revest the title in the grantor,** notwith- 
standing an agreement between the parties to re- 


Again acts of 


And a 


A 


Ill. 83; Dunean v. Wickliffe, 5 Ill. 452; 
See Hazle v. Bondy, 173 Ill. 302, 50 
NE 671 [rev 70 Ill. A. 185] (recogniz- 
ing the rule but holding that where 
the original deed was returned and 
destroyed by mutual consent of the 
parties, not for the purpose of re- 
investing title in the grantor but in 
order that the property might be 
conveyed by three deeds instead of 
one, neither party is in a position to 
insist that the provisions of the orig- 
inal deed are in force and effect). 

Ind.—Burkholder v. Casad, 47 Ind. 
418; Connelly v. Doe, 8 Blackf. 320. 

Ky.—Shackleford v. Smith, 5 Dana 
232. See also Boswell v. Boswell, 45 
SW 454, 20 KyL 118. 

Me.—Hall v. McDuff, 24 Me. 311. 

Mich.—Tabor v. Tabor, 136 Mich. 
255, 99 NW 4. 

Minn.—Green v. Hayes, 120 Minn. 
201, 139 NW 139; Barkey v. Johnson, 
90 Minn. 33, 95 NW 583. 

Miss.—McAllister vy. Mitchner, 68 
Miss. 672, 9 S 829; Whitton y. Smith, 
Freem. 231. 

Mo.—Derby v. Donahoe, 208 Mo. 
684, 106 SW 632; Lawrence v. Law- 
rence, 24 Mo. 269. See St. Joseph v. 
Baker, 113 Mo. A. 691, 88 SW 1122 
(where deed was redelivered for pur- 
pose of amendment). 

Nebr.—Brown  v. Hartman, 57 
Nebr. 341, 77 NW 776; Bunz v. Cor- 
nelius, 19 Nebr. 107,'26 NW 621. 

N. Y.—Parshall v. Shirts, 54 Barb. 
99; Raynor v. Wilson, 6 Hill 469; 
Jackson v. Page, 4 Wend. 585; Nichol- 
son v. Halsey, 1 Johns. Ch. 417. But 
see Newton v. Newton, 52 App. Div. 
96, 64 NYS 981 

N. C.—Arrington v. Arrington, 114 
N. C. 151,°19 S361; Churehill v. 
Speight, 3°N. CG. 338. 

Oh.—Baldwin v. Massilon, 1 Oh. St, 
141; Starr v. Starr, 1 Oh. 321. 

Okl.— Howe Vv. Martin, 23 Okl. 561, 
102 P 128, 138 AmSR 840. 

S. C.—Sally v. Sandifer, § S.C. L. 
445, 12 AmD 687. Compare Fripp v. 
Fripp, 14 S. C. Hq. 84. 

Tenn.—Howard v. Huffman, 3 
Head 562, 75 AmD 783; Peterson v. 
Carson, (Ch. A.) 48 SW 383. 

Tex.—Walker v. Renfro, 26 Tex. 
142; McClendon v. Brockett, (Civ. A.) 
73 SW 854. 

Va.—Vaughn v. Moore, 89 Va. 925, 
17 SE 326; Jones v. Neale, 2 Patt. & 
HE57339., 

Wis.—Rogers v. Rogers, 53 Wis. 
36, 10 NW 2, 40 AmR 756. 

Eng. —Clavering v. Clavering, 7 
Bro. P. C. 410, 3 Reprint 267; Bolton 
v. Carlisle, 2 H. BI. 259, 126 "Reprint 
540; Nelthorpe v. Dorrington, 2 Lev. 
113, 83 Reprint 475; Woodward v. As- 
ton, 1 Vent. 296, 86 Reprint 191. 

Compare Barncord vy. Kuhn, 36 Pa. 

83. 


[a] Reason for rule.—In Botsford 
v. Morehouse, 4 Conn. 550, the Su- 
preme Court of Connecticut, by Hos- 
mer, C. J., said: “It has not been 
questioned, and indeed it is unques- 
tionable, that by virtue of the above- 
mentioned deed, although it was 
never recorded, the land dérnanded 
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semd.“* Ner will the grantor’s subsequent the deed te the grantor, the title remains unaf- 
of the deed defeat its operation | This rule is, | feeted by such redelivery? “ ; 


however, in effect denied in Maine, Massachusetts, 
and New Hampshire, where it is held that, where 
the grantee, without mistake or fraud and in par- 
suance of a fair agreement, redelivers the deed to 
the grantor, he is estopped as against the grantor, 
his heirs and assigns, from asserting titleS* And 
generally an equitable interest may, however, be ere- 
ated m the granter by redelivery, whieh will operate 
as a defense to a suit by the grantee to establish 
Gitle.* or enable the grantor te compel a reeconvey- 
ances But the rule that, where the grantor obtams 
possession of the deed by delivery er with the 
grantee ’s consent, with a view to its eancellation, the 


Srantee cannot recover the property, is limited to | 


eases between the parties to the deed or those stand- 
ing in the same relation to each other The act 
of a sranter m repassessing himself of a deed whieh 
he has regularly delivered to the grantee does not 
remvest him with title,** and when the grantee, 
Without an intention of transferring title, redelivers 


became ywested in Hoyt. ss an estate Farrar, £4 N. 


) 
i 
4 


191 


[§ 478] 5. Indorsement on Deed. Although an 
indorsement on the deed may as between the parties 
operate as a cancellation; it) will not divest the 
grantee’s ttle, as against a judgment lien®? or con- 
stitute a reconveyance *° of the legal tle unless 


sealed and acknowledged.*> But an indorsement may 
be such as to indicate an agreement enforceable 


in equity as intended.°* 

{§ 479] 6. Less of Deed. The title of the first 
grantee is not impaired by the less of a deed before 
it is reeorded,** and by the cenveyance of the land 
by the grantor to another with full notice of the 
origimal eanveyance.Ss 

{§ 480) 7. Reconveyance. A promise to reecen- 
vey may be enforced, and the reconveyance will ef- 
feetually divest the grantee’s title and estop him 
from claiming under the original deed’ A recon- 
veyanee is, however, held toe be necessary to revest 
a title eenveyed to and vested in the grantee; al- 
though a transaction may be such as to have the 


im fee simple. The eniy question for! 


censideration, is. whether by the re- 
tarm of the deed te Morehouse for 
eanceliation, the title te the land 


Frevested in him. notwithstanding the} 


Preeedine conveyance, so ss to be be 
FYend the reach of Hoyts creditors. 
The ease presents noe imesinable dif- 
Geulty. so soon as the mind diserimi- 


mates between the title te the land} 
im question and the evidence origi- | 


os 


Batine sech title. A title as defined 
by Sir Edward Coke 


is Justia causa | 


BPessidendi id qued nestrum est; er} 


the means whereby the owner of the 


Tend hes the just possession of his! 
343b. The evi-| 


Bpreperty. Ce. Litt. 
dence of title may be Very -verious: 


@s by descent. by deed, by record, by} 


devise. and BY msny other modes! 
Which need not be enumerated A! 


Geed. duly execuied. is enly a mode 
of transfer. by the oneration of Which 


17 AmD 410;} 40 AmR 617. 
Temsen v. Ward, 1 N. H. 8 


* | , Ky-—Collins vy. Adams, 1867 Ky. 228, 
[a] Beason for rule—The rea-/ 230180 SW 374 
sen for this rule wes stated in 


[eit Cye]. 
R) __Mich—Hyne v. Osborn, 62 Mich. 
Mussey vw. Holt, 24 N. 4H. 248, 55] 
AmD 234. .by Perley, J. who saia:/ 


oa, 28 NW. 822. 
; _ N. J—Altbert v. Burbank, 25 N. J. 
“If the deed had been canceled with | 404. 
the intention of revestinge the title in| ~—m re Fink, 157 Pa. 232. 
the grantor, it would have had that! 


} _ Tex——Towery v. Hendersen, 60 
effect by way of estoppel. The eran-/ Tex. 281; Hart v. Rust, 46 Tex. 556. 
tee having put it eut of his power to! 


Va-—Roeotes v. Holliday, 6 Munt 
Preduce the deed. the Iaw will not! 


(20 Va.) 251. 
allow him to imtreduce secondary! See supra § 97. b 
evidence in violation of his undertak-| 92. King y. Crocheron, 14 Als: $22. 
ing. and te defeat the fair intention| [a] Title cannot be re 
ef the parties ... Delivering the/ 


* 


by 
imdorsement “I transfer the within 
deed back imto the hands of the gran-/ deed to” the grantor’s estate. Linker 
tor with the intention of revesting |v. Long, 64 N. C. 2396 


} the tile will have the same effect} 9S. FisH! v. Howland, 1 Paige 
on the same principle. This puis! (N. ¥.) 20, E 
it In the power of the grantor to/ Tunstall v. Cobb, 109 N. C 326, 


} is Im effect the same thine. te detain! 


the law conveys the estate: and if! 


this iImstrument ef converance be 


comes accidentsiiy lest or destroyed, | 


the title stili remains permanent and 
immovebie™ 

fb] A= offer to return a= déed re. 
eived does nei reinvest the grantor 


Cres 
With title. nor is it a rescission of | 68. 72 NE 58, 


the contract by the grantee. ar suf- 
Hieient te constitute san offer to re 
Scind_. Howe v. Martin. 23 Oki. 561, 


’ 


cancel or destroy the deed. or, what/ 14 SE 28. 
SS. Arms y. Burt, 1 Vt 303, 18 
it from the grantee. Im neither ease | AmD 680. 
ean the grantee produce the deed, 96. Linker v. Lone, 64 N. Cc 296, 
and the lew will estop him in both | _97., White v. Moffett, 188 Ark 120. 
gases to sive secondary evidence te | 15§ SW 525; Gibson v. Brewn, 214 Til, 
defeat the intended operation of 
act im returning er. annulline the 
oe 


¥- Anderson, 2S 
Nee 


162 P 128. 138 AmSR £48. : ierson v. son, (Tenn. Ch. A.) 48 | 340. 

S& Crenmmer yv. Porter, £1 Cal | Sw 383. $9. SkKeen y. Marriott, 22 Utah 
462. See Taher v. Tabor, 136 Mich.| “A voluntary surrender ef ihe Pos-/} 73. 61 P 296. : 
233.58 NW 4 (holdine that, where : session of an unrecorded deed made fal A veyance back in escrow 
& Wife conveyed land io her husband |} with the intention of relinquishing | in exchange. fer lands. if efficacious, 
under am asreement that the deed | the title conveyed by it and accepted | is absolute. Braman v. Bingham, 26 
should be withheld from record. and/ by the granior as such Ne Yo 483. 


be destroyed, and title should 


} ment im consideration of other sgree- 


ments between the parties founded 
: 


revert te the wite. such 2sreement |! 


@d not authorize the wife to destroy 
the deed before the hushand's death. 


im. the absence ef proef that it was| 


Surrendered to her by the hus) 
With Imtent to revest the title in her. 
QF was destroyed by his direction}. 
SS Metropolitan Trust. eic. 
w. Perry. 258 Hi. 183, 102 NE 218: 
Souverbye-w. Arden. 1 Jobns Ch. 


| tent to abandon and revest title will } 282, 
| have that eifect, on the principle or | 
) estoppel, and a_third pérson cannot 


asserting any further rishi under 
142 Tews 1233, 133. 120 NW 724. 


claim that a redelivery to a 


reinguish- 
[b] A retrocession does not con- 
| ¥S¥ & new title, beings only a recogni- 

tion of the one previously existing 

in another. Amet v. Boyer, 43 La. 

Eat. 362, 9 S 622, 

{s] Bstoppel.—Redelivery with in- | Compare 


thereon will estop the srentee from 


such instrument” Brown. v. Brown, 


€N__¥.) 240. | ins the title did met have that effect.|/the deed was not actually received 
36. Patierson v. Yeaton, 47 Me! because ef the law requiring her | by his vendor). 

363; peste W. MeDuif_ 24 Me 31i: Na- | land to be cenvered by deed with | {2] A deed may operate as a mod- 

sen-v. Grant. i 


22 Me. 168: 


| BFivy examination. 


Peterson v. Car rather than as a reconvey- 


Steel. £ Allen (Mesx<) 1417: Howe ¥-} son. (Tern. Ch. A.) 48 SW 383. j Ree. Mett w. Richtmyer, 57 N. Y. 
Wilder, it Gray (Mase) 267: Law-/ $8. Parker v. Parker, (N. J. Ch.) | 49. 

rence vw. Stirstion. 6 Cush. -(Mass)/56 A 1094. |. (b] A writing is wholly inopera- 
163: Holbreok v. Tirrell 8 Pick.| = 99. Thompson v. Thompson. § Ind. tive which sealed 

(ifass.)* 103: .Com..:v. Dudley. 10) 323. 68 AmD 638. : although probabiy Imtended as 
Msss_ 403; Msrshall v. Fisk, 6 Mass | $0. Metropolitan Trust. ete, Bank! a reconveyance. Arms V., 

24,4 AmD 76: Emery v. Dana, 36! v. Perry, 259 DL 183,102 NE 218. | Vt. $03..18 AmD 880. 

N. BL 483. 84 A 876: Dodge v. |. $1. Ark—Brooks y. Isbell, 22 Ark} [e]} is not entitled to a re- 
33 N. 487; Mussey v. Holt, 24) 48% | conveyance only to under 
N. BH 248, 35 AmD -334- ¥.| Tii—Otis v. Spencer, 102 D1 $22..a covenant that the granter “should 


“lei Stes, 4 Saale St) = ee ee 
For ister cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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effect in equity of a reconveyance.? 
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DEEDS 


A reconveyanee 


from a person who took no title under his deed will 


[§ 481] In respect to the necessity and suffi- 
ciency of allegations as to the execution, delivery, 
and existence of a deed, the consideration,® its 


validity or invaldity,* and the 


breach of conditions or the operation and effect of 


[§ 482] A. Presumption and Burden of Proof— | has the burden of showing such title.** 
1. In General. When a deed sufficient to vest a title 
is executed and delivered, the law raises the pre- 
sumption of an intent to pass the title in accordance 
So the burden of proof is on a 
plaintiff, who seeks to set aside a deed on the ground 
that it was intended as a gift causa mortis, to prove 


with its terms.7* 


sueh fact?’ And where a party 
action to compel the execution of 
place of one lost, raising an issue 


@ certain price. 
125 N. Y. 307, 26 NE 283 [aff 53 Hun 
12, 5 NYS 934}. 

2. Cadwallacer v. Lovece, 10 Tex. | 
Civ. A. 1, 29 SW 666, 917. 

S&S Barry vw Adams, i4 Allen 
(Mass) 208. 

ie S—Dowell v. Applegate, Ty 

Fed. $81, 7 Sawy. 232. 

Cal—Davis Y: Pacific Impr. Co., 118 | 
Cal. 45, 50 P 7. 

Ga—Buffington v. Thompson, $$ 
Ga, 416, 25 SE 316. 

Ind—Louisville, ete, R. Co. v.!/ 
Power, 119 Ind. 269, 21 NE 751. 

lowa.—Davenport v. 
Towa 287. 

Ky—Hammon v. Alexander. I 
ae 333; Banta v. Henry, 


Mo.—MeFarland vy. Brown, 1983 SW 
$00; McReynolds v. Grubb, 150 Mo. 
352, 31 SW 822, 73 AmSR 48. 

Nebr.— Brown vy. Westerfield, 47 
Nebr. 399, 66 NW 439, 53 aa 532. 

N. Y¥— “Thorp v.. Keokuk C ‘eal Co,, | 
48 N, Y. 253 [aff 47 Barb. £39]. 

Oh—. ui ita ¥. Moore, Tapp. 215. 

Tex, Davis, 1531 SW _ 794 
[aff (Civ. A.) Yss SW 710]. 

pee 
Q. B. 280. 

[aj An allegation of execution or| 
a deed (1) has been held equivalent 
to an allegation of delivery (Went- 
worth v. Eichorn, i853 Mass. 6; 
366), (2) but not where it is ap-| 
parent that the word is not used in| 
its technical sense (Allen v. Bollen- | 
bacher, 49 Ind. A. 389, 37 NE S17 

Creamer vy. Bivert, 214 Mo. £73, 483. 
113 SW 1138). (3) A plea, filed by a 

person named as grantee in a ieee. 
alleging that the deed was “execut- 
ea” by the grantor, is not a conciu- 
sive admission that the deed was ac-| 


-as to the owner- 
ship of the land by claiming title in himself, he 


at any time have the right of pre-| 
emption of the premises conveyed” at; 
Garcia v. Callender, | 


Whisler, 46) 


10 ee | 


rns v.. Robertson, § U. CC) 


8&9 NE) 


+ | Cal. 


VIL. PLEADING 


performanee or | variance.® 


Vill. EVIDEN 


intervenes In an | 
a tenveyance in 


expressed 
plied by averment. MeClanahan v. 
Henderson, 2 A. K. Marsh. (Ky.) 388, 
12 AmD 412. 

6& U.S—Rhino v. Emery, 72 Fed. 
382, 18 CCA 600. 

Ala. — Broughton v. Walker, 197 
Ala. 284, 72 S 529; Pratt Land, ete., 
| Co. -v. MoClain, 135 Ala. 452, 33 S 185, 

$3 amsE 35. 
oe —Yordi v. Yordi, 6 Cal. A. 20. 
$1 P 348 (undue influence held well 
| pleaded). 
las Conn.-Skinner v.. Bailey, 7 
Hy $ 

Ga.—Hickman v.. Cornwell, 
| Ga. 36S, 88 SE 330 

Ind.—Jones v. Nee, 71 Ind. 368; 
| Hurst v. Mann, 51 ind. A. 466, 99 NE 
| $28 (fraud held not sufficiently. plead- 


ed). 

Ky.—Crawford v. Dupriest, 160 Ky. 
384. 169 SW $40. 
| Mass—Powers v.. Ware, 2 Pick. 
| 451; Worcester vy. Eaton, 13 Mass. 
1372, AmD 155; Hillis v. Eliot, 12 
| Mass. 26. 7 AmD 26; Phelps v. Deck- 
er, 10 Mass. 267. 


Conn. 


| Mo—Overton v. Overton, 131 Mo. 
| 359. 33 SW 1. 
| . Qr—Butts v. Purdy, 63 Or. 150, 125 | 
|} P 313. 127 P 25: Boelk v. Nolan, 56/| 
| Or. 229, 107 P 689. 

Tex—Janes v. Stratton, (Civ... A.) 


203 SW_ 386. 

Va.—Harrison __v. 
Gratt. (52 Va.) 527. 

Wis.—Anderson v. Anderson, 122 
| Wis. 480, 100 NW $29 (duress held 
not ne pleaded). 

7. Cal—Quatman Vv. McCray, 128 
285. 60 P 855. 

Ind.—Elkhart Car Works Co. v. El- 
lis, 11$ Ind. 215, 15 NE 249; Cope- 
land v. Copeland. $$ Ind. 29; ‘Wilson 
¥. Wilson, S6 Ind. £72; Clark v. Hol- 
_ ton, 57, Ind. 564. 

Mont——Hauf v. Corvallis 


Middleton, li 


School 
tually delivered to and accepted by | Dist. a 31, 52 Mont, 395, 158 P 315. 


the grantee, so as to render him lia- 
ble to comply with conditions in- 
serted therein for the benefit of third 
parties, Where it appeared from other 
allegations in the plea that the word 
“executed” was not used in its tech- 
nical sense, but as meaning “signed.” 
Buffington v. Thompson, 93 Ga. £16, 
23 SE 316. (4) Also an allegation in 
a complaint that a deed was execut- 
ed will not be held to be a confes- 
sion that it was delivered, where it 
is also alleged that the deed was 
never delivered.and the answer joined 
issue on the question. of “eres 
aa v. Baird, 59 Cole. 389, 148 P 


5.. Bird v. Smith, 8 Ark. 368; Law- 
ton ¥. Beckineet, 15 ie 23; Me- 
Henderso ae aa 


N. ¥—Redpath v. Redpath, 75 App. 
Div. 95, 77 NYS 668. 
it WN. C—Toler v. Pender, 21-N. C. 
245. 
Tex—Johnston y. McDonnell, 37 
a. 


a. 595 
Pi generally see Plead- 
ing (31 Cye 651. 
For eadings in action: 
By creditors see Creditors’ Suits § 141. 
For breach of covenant see Cove- 


nants §§ 190-206. 
Re; partition see Partition [30 Cyc 
For specific pe 


rformance see Specific 

Performance [36 Cre “T° 
For trespass to try title see Tres- 
are te Try Title [38 Cye.1209]. 
oo Weep see Ejectment [15 
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not prejudice his grantor’s prior title.* 


restrictions,’ the general rules of pleading, where 
a bond, contraet, or other instrument in writing is 
involved, apply;® and so also as to issues, proof, and 

An allegation of a sale and conveyance 
by deed agate a conveyance in fee.1° : 


Where a 


deed recited that it was made in lieu of a deed 
made to a named third person on a previous date, 
which deed had never been recorded, as shown on 
the face thereof, it would be presumed, in the ab- 
sence of proof to the contrary, that the deed so 
previously made had been surrendered and was 
treated as for naught between the parties.1> Where 
two deeds are executed to the same property and of 
the same date, if will be presumed that the grantor 
intended to vest title in one or the other of the 
in a deed, it may be sup-| 


To. cancel deed see Cancellation of 
Instruments §§ 143-187. 

To establish lost deed see Lost In- 
struments [25 Cyc 1620] 

To foreclose mortgage see Mortgages 
[27 Cye 1590]. 

To quiet title see Quieting Title [32 
Cye 1349]. 

To reform deed see Reformation of 
Instruments [34 Cyc 970]. 

To set aside deed in fraud of credi- 
tor see Fraudulent Conveyances 
[20 Cye 726]. 

9. .Ark.—Holland v. Rogers, 33 
Ark. 251. 

Cal.—Tanforan v. Tanforan, 173 
Cal. 270, 159 P 709. 

Ga.—Roberts v. Roberts, 101 Ga. 
765, 29 SE 271. 

Iil.—Hewes v. Glos, 170 Ill. 436, 48 
NE 922 [mod 69 Ill. A. 75]. 

Ind.—Stumph v. Miller, 142 Ind. 
442, 41 NE S12 {eit Holliday v. Thom- 
as, 90 Ind. 398]. 

Towa.—Dolph v. Wortman, 168 NW 
252; Hines v. Horner, 86 Iowa 594, 53 
NW 317; Bostwick v. Bostwick, 52 
Iowa 721, 2 NW 1050. 

Ky.—Menser v. Lea, 176 Ky. 391, 
195 SW 813. 
aattcnSlean v. Randall, 2 Md. Ch. 

Mass.—Flint v. Sheldon, 13 Mass. 
443, T AmD 162; Worcester v. Eaton, 
13 Mass. 371, 7 AmD 155; Hills v. 
Bliot, 12 Mass. 26, 7 AmD. 26. 

Mo.—Burk v. Pence, 206 Mo. 315, 
1: SW 23; Burrows v. Alter, 7 Mo. 
424. , 

Nebr.—Leffel v. Schermerhorn, 13 
Nebr. 342, 14 NW 418. 

N. Y.—Absalon v. Sickinger, 102 
App. Div. 383, 92 NYS 601. 

N. D.—Parsons v. Lee, 24 N. D. 
639, 140 NW 712. 

Tex.— Baldwin v. Drew, (Civ. A.) 
180 SW. 614; Salazar v- Ybarra, (Civ. 
A.) 57 SW 303. 

Wash.—Skellinger v.. Smith, 1 
Wash. T. 369. ; 

Ont.—Huron County Corp. v. Arm- 
strong, 27.U. C. Q. B. 533. 

[a] Under the general issue, evi- 
dence is admissible of duress, in 
avoidance of a conveyance. Worces- 
ter v. Eaton, 13 Mass.. 371, 7 AmD 
155. 

10, Fleming v. Potter, 14 Ind. 486. 

ll. Evidence generally see Evi- 
dence [17 Cye 363]. 
12. Walker y. Warner, 31 App. 


(D. C.) 76: Coombs y. Fessenden, 116 
Me. 304, 101 A 465; Barras v. Barras, 
191 Mich. 473, 159 NW_ 147. 

13. Flood v. Cain, 78 Hun 378, 29 
NYS 156 [aff 150 N. Y. 573 mem, 44 
NE 1124 mem]. 


14. Meadors v. Brown, 29 SW 325, 


| “l 46 Kyl 620. To same effect Barras 
'Qn bond or contract see Bonds SS se! Barras, 191 Mich. 473, 158 NW 
} 


PE ag oe oenanes $$ $26-925. 
Lost. Instruments 


On8 oO oye oTee07. 


15. Breckenridge Cannel. Coal Co. 
y. Scott, 121 "Tenn. 88, 114 SW’ 930. 
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grantees ;!° but where a grantor made a deed to a 
person to take effect after her death, it does not 
follow that the deed to another person made at the 
same time and delivered with the first deed to a 
third person does not pass immediate title, the cir- 
cumstances being materially different.** 

[§ 483] 2. Execution—a. In General. A person 
asserting the execution of ‘a deed as an affirmative 
fact has, as a general rule, the burden of proof 
thereof, although conveyances between private in- 
dividuals may in some cases be presumed in favor 
of a person who has proved a right to the enjoy- 
ment of the property and whose possession is con- 
sistent with the conveyance to be presumed, espe- 
cially if possession without such conveyance would 
have been unlawful.1®°®° Prima facie proof of the 
execution of a deed may be afforded by evidence of 
its proper acknowledgment,”? or by production of a 
copy of its récord,?? or by proof of the handwriting 
of the instrument and the fact of possession by the 
erantee.23 The place of execution is presumably the 
place named in the caption of the deed.2* Where a 
person holds under a deed, he is presumed to have 
it in his possession and to have knowledge of its 
existence and preservation, or destruction if it is 
destroyed.?° Again a presumption may arise that 
a deed given with a stipulation that it should not be 
recorded until after the grantor’s death was recalled 


16. Johnston v. Kramer, 203 Fed.| private signature 


17. Kelly v. Woolsey, (Cal.) 170 P| to it. 
7 


18. Ill.—Metropolitan Trust, 
Bank v. Perry, 259 ‘Ill. 
218. 


ete., 
188, 102 NE 
registry. 
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proof of,its execution by the parties | Co., 


[§§ 482-485 


and canceled on the execution of a subsequent con- 
veyance.?° There is no presumption from the fact 
of insanity of the grantor’s wife when his deed was~ 
executed that she did not sign it.27 And, it not 
being customary to execute an indenture in parts, the 
execution of an agreement under seal by one of the 
parties named therein is held to raise no presump- 
tion: that a counterpart was executed by the other 
party.?® 

[§ 484] b. Attestation. It will be presumed 
that a deed was attested at the time of its execu- 
tion, where it appears to have been duly attested 
and acknowledged.?® 

[§ 485] c. Seal. Where there is no indication 
from the record of a deed that a seal was affixed 
thereto, it will be presumed that there was none,*° 
and the burden is cast upon the person claim- 
ing the legal title under such conveyance to prove 
that the conveyance was effectual to convey such 
title to him;%! but the recital of a seal may raise 
the presumption that the seal was omitted from the 
record by mistake,®? or that the wax or wafer has 
been effaced.32 And a recital in a certified copy of 
a deed may give rise to a presumption that the origi- 
nal was sealed.** So where there are no seals op- 
posite part of the names of the grantors and the 
deed recites that the grantors have affixed their 
seals, it will be presumed that those whose names 


does not make|Lumber Co, v. Georgia Pine Shingle 


105 Ga. 847, 32 SE 632. 


Grant’s Suce., 14 La. Ann. 795. 25. Magee v. Merriman, 85 Tex. 
{c] Magistrate’s certificate of ac-| 105, 19 SW 1002. 
knowledgment not sufficient proof of 26. Mosher v. Mosher, 104 Mich. 
execution without the certificate of | 551, 62 NW 706. - 
Joplin v. Johnson, 4 N. B 27. Hallonan v. Rempe, 66 Misc. 
27, 120 NYS 901. 
Where the certificate of ac- 28. 8 Misc. 


Iowa.—Tucker v. Glew, 158 Iowa py, 
231, 189 NW 565. [a] 

Me2.—Ross v. Gould, 5 Me. 

N. C.—Belk v. Belk, 175 N. °G. 69, 

Or.—Butts v. Purdy, 
125°P 313,127 P 25. 

Chapman, (Civ. 

A.) 201 SW_ 1096. 

W. Va.—Newlin v. Beard, 6 W. Va. 

Preliminary proof authorizing in- 
troduction of deed in evidence see 

19-20. Ransdale v. Grove, 
Cas. No. 11,570, 4 McLean 282. But 
28. 

Presumption of deed or grant 
session na 650-655. 

21. S.—Gay v. Parpart, 106 

Cal. —Langenbeck v. Louis, 140 Cal. 
406, 73 P 1086. 


Ky.—Owings v. Iles, 3 T. B. Mon. 
86. 
94 SE 726. 
63°" Ore “150, 
Tex.—Kellogg  v. 
110. 
Evidence [17 Cyc 425]. 
70 ee, 
see Chappell v. Gibson, 16 S. C. L. 
from lapse of time see Adverse Pos- 
US: 679, PSCL “156. 27 L. ed. 256. 
Iowa.—Smith v. Walsh, 3 Greene 


498. 
Mo.—Burk y. Pence, 206 Mo. 315, 
104 SW 23. 


N. Y.—Peo. v. Snyder, 41 N. Ye os 
[aff 51 Barb. 589]. 

But see Webber v. Stratton, 89 Me. 
379, 36 A 614 (holding that the cer- 
tificates of acknowledgment and reg- 
istration con a recorded deed are not 
proof of its execution). 

Effect of acknowledgment general- 
ly see Acknowledgments §§ 68-87. 

{a] Where it has been duly ac- 
knowledged and recorded, further 
proof of the execution of a deed is 
not essential in order that it may be 
read in evidence. Young v. Ringo, 
1 T. B. Mon. (Ky.}!30; Brown. v. 
Lynch, 1 Harr. & M. (Md.) 218: . See 
Re Mayer, 40 L. J. C. P. 201. But see 
Skinner v. Pinney, 19 Fla. 42, 45 
AmR 1 (holding that, under the stat- 
ute, proof by subscribing witnesses 
was not dispensed with). 

{[b] The registry of an act under 


knowledgment is insufficient, execu- 
tion may be proved by the officer 
who signed such certificate, his sig- 
nature being taken as that of an at- 
testing witness. Middlebrooks  v. 
Barefoot, 121 Ala. 642, 25 S 102. 

22. Buckley v. Carlton, 3 F. Cas. 
No. 2,093, 6 McLean 125; Blount v. 
Blount, 158 Ala. 242, 48 S 581, 21 
LRANS 755, 17 AnnCas 392; Belk v. 
Belk, 175 N. C, 69, 94 SE 726; Lee 
v. Parker, 171 N. C. 144, 88 SE 217; 
Leacock v. Chambers, 3 Man. 645. 

[a] A warranty deed duly execut- 
ed and recorded raises a presumption 
that the grantor had title and could 
convey, and that he vested a seizin 
of the premises by his deed in the 
Braptee. Farwell v. Rogers, 99 Mass. 


23. Sicard v. Davis, 6 Pet. (U. S.) 
124, 8 L. ed. 342; Grellier v. Neal, 1 
Peake N. P. 146. 

[a] Possession by grantee is pri- 
ma facie evidence of ¢éxecution. 
aan v. Post; 13 Wash, 181,° 43 P 


{b] A deed with the attesting 
clause “witness my hand” signed by 
the grantor with a seal affixed to his 
name will raise the presumption of 
sealing and delivery. Miller v. Bind- 
er, 28'Pa. 489. 

{e] The delivery of a trust deed 
may be presumed from an indorse- 
ment thereon of acceptance by the 
trustee in his own handwriting, al- 
though he testifies many years later, 
when he has become aged, that he 
never saw the deed and knew nothing 
of it. Ewing v. Buckner, 76 Iowa 
467, 41 NW 164. 

24. Gress Lumber Co. v. Georgia 
Pine Shingle Co., 105 Ga. 847, 32 SE 
632. See McCandless y. Yorkshire 
Guarantee,.etc., Corp., 101 Ga. 180, 28 
SE 663. 

fa] The presumption does not 
control where the attestation clause 
recites another place at which it was 
signed, sealed, and delivered. Gress 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Roland v. Pinckney, 
458, 29 NYS 1102. 

29. Pringle v. Dunn, 37 Wis. 449, 
19 AmR 772. See also Watson v. Pe- 
ters, 26 Mich. 508 (where it was de- 
cided that an inference against the 
validity of the attestation is not war- 
ranted by proof that neither of two 
subscribing witnesses were present 
at the acknowledgment of the deed, 
in the absence of any showing that it 
had not been signed previously); 
Hronska v. Janke, 66 Wis. 252, 28 
NW 166 (holding that, although a 
deed attested by two witnesses pur- 
ports to have been acknowledged by 
some of the grantors on different 
days, in different counties, and be- 
fore different officers, it will be pre- 
sumed to have been duly witnessed 
and the grantors will be presumed to 
have been together). 

30. Switzer v. Knapps, 10 Iowa 72, 
74 AmD 375. But see McLeod v. 
Lloyd, 43 Or. 260, 71 P 795, 74 P 491 
(holding that under a statute enact- 
ing that a conveyance of an interest 
in land may be made by deed, signed 
and sealed by the grantor, convey- 
ances referred to in an abstract of 
title as “deeds” are to be presumed 
to have been sealed as required by 
statute). 

31. Todd v. Union Dime Sav. Inst., 
118 'N. Y. 387, 23 NE. 299 frey 7TNYS 
449, 20 AbbNCas 270], 28 NE 504, 3 
Silv. A. 539 [foll Dana v. Jones, 91 
App. Div. 496, 86 NYS 1000]. 

32. Starkweather v. Martin, 28 
Mich. 471; McCoy v. Cassidy, 96 Mo. 
429, 9 SW 926 [overr Hamilton v. 
Boggess, 63 Mo. 233]; Hopkins v. Em- 
pire Lumber Co., 162 N. C. 533, 78 
SE 286. 

33. Reusens v. Staples, 52 Fed. 91; 
LeFrane v. Richmond, 15 F. Cas. No. 
8,209, 5 Sawy. 601. Contra Moreau v. 
Detchemendy, 41 Mo. 431. 

34. Hubbard v. Swofford Bros. Dry 
Goods Co., 209 Mo. 495, 108 SW 15, 
123 AmSR 488; Macey v. Stark, 116 
Mo. 431, 21 SW 1088. 


§§ 485-488] 


have no seals opposite them have adopted those op- 
posite the other names.*® But a recital in a deed 
that it is ‘signed, sealed, and delivered’’ does not 


-estop the grantor from insisting on the want of a 


LY 


seal where none in fact exists.2° The presence of 
a seal on a deed raises the presumption that it was 
there when the instrument was signed.*7 And where 
a deed recites that grantor ‘‘set her hand and seal 
the day and year first above written,’’ it is pre- 
sumed that a seal was affixed when the deed was 
executed.*§ 

[§ 486] d. Timeof. The date of a deed is prima 
facie evidence of its execution on that day.°® This 
presumption is not conclusive, however, and the ac- 
tual time of execution may be proved.*® So where 
there are no indications of falsity on the face of 
the deed, a mere suggestion of fraud or falsity 
does not put upon the party producing it the burden 
of proving that the deed was actually made on the 
day of its date.t! Where a deed is offered in evi- 
dence to affect a stranger, however, and the time 
of execution becomes material, it has been held that 
the date is no evidence of the time of execution.*? 
And it has been held that the presumption does not 
apply in the ease of deeds in fee unattested and 
unacknowledged,.** The presumption that a deed was 
executed on the day of its date is not overcome by 
the fact that the certificate of authentication by 
the clerk of the court to the notary’s certificate on 
the deed bore a later date than the deed.*4.. Where 
the fact of the antedating of a deed furnishes a 
presumption that it was executed after marriage and 
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[18 C.J.] 411. 
that the earlier date was inserted to overreach the 
title to dower, the burden of proof rests on de- 
fendant in ejectment for dower to show that the 
deed was actually executed before marriage.*® 

[§ 487] e. Forgery. Ordinarily the burden of 
proof is on the person asserting that a deed is a 
forgery.*® But by statute it is commonly provided 
that; where a party makes a denial under oath of 
the execution of a deed and asserts that it is a 
forgery, the burden of proof is on the party claim- 
ing under the instrument to show its genuinenss.*? 
An amendment to a petition, although verified by the 
affidavit of plaintiff, is not an affidavit of forgery 
within the meaning of such statutes.48 A presump- 
tion that a deed was forged arises where it is shown 
by certificates from the executive department that 
a person purporting to have signed the deed as a 
witness in the official capacity of justice of the peace 
was not in commission in the county where such 
deed purports to have been made at the date of its 
execution.*® It is to be presumed that alterations 
appearing in a deed were made before it was exe- 
euted,®° but where that presumption has been re- 
butted by proof to the contrary, there is no pre- 
sumption that the alterations were made with the 
assent of the grantor.°+ Where it is shown that the 
grantor could not write, there is no presumption that 
he authorized some other person to sign it for 
him, and the party alleging it has the burden of 
proof.5? 

[§ 488] 3. Existence. A person who undertakes 
to prove the existence of a deed in the past must first 


35. 
676. 


Burnett v. McCluey, 78 Mo. 
See also supra § 87. 

36. Davis v. Judd, 6 Wis. 85. 

37. Fogg v. Moulton, 59 N. H.,499. 

38. Moore v. Riddle, (N. J. Ch.) 87 
A 227. 

[a] The words “witness my hand 
and seal” are held in an early case in 
North Carolina to be no proof of 
the seal ea tig a deed. Ingram 

Brown, 


v. Hall, 2 N 
39.- Ala.—-Nelson vy. 164 
Ala. 397, 51 S 360, 137 AmSR 61. 
Ark.—Meech v. Fowler, 14 Ark. 29. 
Tll.—Calligan v. Calligan, 259 Ill. 


52, 102 NE 247; Darst. v. Bates, ,51 
Til. 439. 
Iowa.—Savery v. Browning, 18 


pee 246; Meldrum v. Clark, Morr. 


et oaiT en v. Porter, 10 Gray 
Sarigh, —Peo. v. Campbell, 160 Mich. 
108, 115, 125 NW 42 [cit Cyc]. 


N. C.—-Newlin v. Osborne, 49 N. C. 
157, 67 AmD 269. 
N. D.—Leonard v. Fleming, 13 N. D. 


629, 102 NW 308. 
Pa.—Cover v. Manaway, 115 Pa. 
338, 8 A 393, 2 AmMSR 552. 
PP ae ays at on vy. Odam, 26 Tex. 
Va.—Colquhoun vy. Atkinson, 6 
Munf. (20 Va.) 550. 
Wash.—State v. Dana, 59 Wash. 


30,,109. PP 19r: 

W. Va.—Dulin v. Ohio River R. Co., 
bie Va. 166, 80 SE 145, LRA1916B 

Wis.—MecFarlane vy. Louden, 99 
Wis. 620, 75 NW. 394, 67 AmSR 883. 
axe Phra ay. v. Desjarlais, 8 Man. 

[a] Acknowledgment at later date. 
—In the absence of proof to the con- 
trary, it will be presumed that a 
deed was executed on the day it bears 
date, although acknowledged on a 
later date, unless the acknowledg- 
ment is essential to give it validity. 
Calligan v. Calligan, 259 Ill. 52, 102 
NE 247. 

40. Geiss v. Odenheimer, 4 Yeates 
(Pa.) 278, 2 AmD 407. 

41. Nelson y. Brown, 164 Ala. 397, 
51 S 360, 137 AmSR 61. 


\ 


42. Baker v. Blackburn, 5 Ala. 
Tah Meldrum v. Clark, Morr. (lowa) 

ws Genter v. Morrison, 31 Barb. 
CN. -¥.). 155, 

44. McFarlane v. Louden, 99 Wis. 
620, 75 NW 394, 67 AmSR 883. 

45. Costigan v. Gould, 5 Den. 
(N. Y.) 290. 

46. Ala.—Freeman vy. Blount, 172 
Ala. 655, 55 S 293. 
ake —Blackburn y. Cherry, 113 SW 


Ga.—Haithcock v. Sargent, 145 Ga. 
84, 88 SE 550; Hansen v. Owens, 132 
Ga. 648, 64 SE 800; Leverett v. Tift, 6 
Ga. A. 90, 64 SE 317. 

Ill.—O’Donnell v. Kelliher, 62 Ill. 
A. 641. 

Mo.—Elliott v. Sheppard, 179 Mo. 
382, 78 SW 627. 

Tex.—Houston Oil Co. v. Kimball, 
(Civ. A.) 114 SW 562 [aff 103 Tex. 94, 
122 SW 538, 124 SW. 85]. 

[a] Where cancellation of a con- 
veyance is sought upon the ground 
that it is a forgery and that the 
certificate of acknowledgment is 
false, complainant has the burden of 
proof where his allegations, although 
negative, are denied. Freeman vy. 
Blount, 172 Ala. 655, 55 S 293. 

47. Ala.—Dunson v. Heun, 178 
Ala. 152, 59 S 54. 

Ga.—James v. Steele, 147 Ga. 598, 
95 SE 11; Holland y. Carter, 79 Ga. 
139, 3 SE 690; Hanks v. Phillips, 39 
Ga. 550. 

Ind.—Fitzgerald v. Goff, 99 Ind. 28; 
Carver v. Carver, 97 Ind. 497. 

Or.—Durkin vy. Ward, 66 Or. 335, 
340, 133 P 345 [cit Cyc]. 

Tex.—Willis v. Lewis, 28 Tex. 185; 
Cairrell v. Higgs, 1 Tex. Unrep. Cas. 
56; Niles v. Houston Oil Co., (Civ. 
A.) 191 SW 748; Word v. Houston Oil 
Co., (Civ. A.) 144 SW 335 (holding 
that burden of proof of genuineness 
imposed by affidavits of forgery may 
be met and overcome by the age of 
the record of the deed and long as- 
sertion of claim thereunder); West v. 
Houston Oil Co., 56 Tex. Civ. A. 341, 
120 SW 228; Williamson v. Work, 33 
Tex. Civ. A. 369, 77 SW 266; William- 
son v. Gore, (Civ. A.) 73 SW 563. But 


see Masterson v. Todd, 6 Tex. Civ. A. 
131, 24 SW 682 (holding the burden 
to be on the person filing the affidavit 
of forgery, where the deed is admis- 
sible as an ancient instrument). 

{a] Advantage gained by filing af- 
fidavit—‘Where a party attacks a 
registered deed which is about to be 
used against him as evidence on-the 
trial, by an affidavit of forgery under 
the statute, he gains a distinct ad- 
vantage by making the affidavit, in 
that, according to the uniform rul- 
ings of this court, he shifts the bur- 
den of proof, so that instead of the 
burden being upon him to prove the 
forgery, the burden is placed upon 
the party seeking to introduce the 
deed to prove, independently of the 
registry thereof, the genuineness of 
the instrument.’ Haithcock v. Sar- 
gent, 145 Ga. 84, 87, 88 SEH 550. 

{b] Party offering deed in evi- 
dence (1) must in such case establish 
by prima facie evidence the execution 
thereof. Trinity County Lumber Co. 
v. Pinckard, 4 Tex. Civ. A. 671, 23 SW 
720, 1015. (2) And it is error for a 
court to charge that an ancient deed, 
which is alleged to have been forged, 
is presumed to be genuine if coming 
from the proper custody. Beaumont 
Pasture Co. v. Preston, 65 Tex. 448. 

{e] In Texas, for the purpose of 
prescribing land under the five years’ 
statute of limitations, a deed appar- 
ently duly registered is admissible 
without proof of its execution, al- 
though an affidavit of forgery has 
been made against it. Chamberlain 
v. Showalter, 5 Tex. Civ. A. 226, 23 
SW. 1017. 

48. peti v. Sargent, 145 Ga. 
84, 88 SE 55 

49. Pe v. Waycross, R. 
Co., 81 Ga. 387, 8 SE 871. 

50. Hedge v. Morrow, 32 Ont. L. 
218, 7 OntWN 279, 6 OntWN 224, 26 
OntWR 245, 5 OntWN 903, 25 OntwWR 
828, 20 DomLR 561. 

51. Hedge v. Morrow, 32 Ont. L. 
218, 7 OntWN 279, 6 OntWN 224, 26 
OntWR 245, 5 OntWN 903, 25 OntWR 
828, 20 DomLR 561. 

52. Hansen v. Owens, 132 Ga. 648, 
64 SE 800, 


ete., 
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show such circumstances as will evidence the fact 
of its existence, next the loss or destruction, and 
then the contents.’ 

[§ 489] 4. Nature and Extent of Interest or 
Estate Conveyed. It is a presumption of law that a 
person conveying by a general warranty deed holds 
the original grant,°* such a deed being also prima 
facie evidence of good title in the grantee ®* who is 
presumed to enter claiming according to his deed.?* 
The presumption also arises in the ease of a deed 
which grants and conveys a fee simple that the land 
was at the date of the conveyance free from en- 
cumbrance.®? And it is presumed that a grantor in- 
tends to convey everything necessary for the reason- 
able enjoyment of the thing granted so far as it is in 
his possession.®®> And a conyeyance by a person who 
has both an interest in his own right and a power 
will be presumed to be of the interest in the ab- 
sence of any evidence to the contrary.®® So a deed 
by a sheriff is prima facie a conveyance of the title 
of defendant.®° Again where property which is a 
part of the community estate is conveyed by a father 
to his children, it will be presumed to have been 
in discharge of the interest of the children in such 
estate to the extent of the value of that conveyed. 
And where a conveyance of land is made’ to two 
persons jointly, the presumption arises, in the’ ab- 
sence of proof to the contrary, that each one paid 
his proportion of the purchase money.*? And the 
burden of proof rests on a person alleging that a 
transaction was but a testamentary gift to show 
such fact, where the deeds purport a conveyance in 
presenti.°® And likewise a person who alleges that 
a deed absolute on its face was a conveyance in trust 


53. Stockdale v. Young, 
L. 501 note. 
[a] Where heirs of a person try 


34°S. C. 
sale, 
Ann, 209. 
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specifically mentioned in the act of 
Ferriére v. New Orleans, 35 La. 
(4): Seizin is presumed to 


[§§ 488-491 


has the burden of proving such allegation.** So 
where grantors seek to avoid a deed in part, the 
burden rests on them to show that a conveyance of 
less land than was in fact conveyed was intended.®® 

[§' 490] 5. Identity of Parties. At law, real 
property is supposed to belong to the person or per- 
sons in whose name the title appears to stand by 
a conveyance;°* and the identity of the person may 
be' presumed from the identity of the name of a 
grantor or grantee.°* Further, the presumption of 
law is that a party executing a deed uses his real 
name, and there is no presumption that he is known 
by different names.®°® So where the identity of the 
grantor in a deed with the owner of.the land is 
sufficiently stated in the body of a deed, it will not, 
after a lapse of time, be presumed that the deed is 
not that of the owner.®® Again a recital in a deed 
of persons as heirs of another may be received as 
evidence of such fact.7° 

Where the grantor is a woman, it may be presumed 
that a variance in her name from that under which 
she took title was caused by her subsequent marriage, 
and proof of identity is unnecessary."! 

Where a father and son are of the same name and 
a deed of land is made leaving it uncertain on the 
face of the deed whether the grant is to the father 
or the son, the law may presume that the father was 
intended as grantee in the absence of proof to the 
contrary.” 

A typographical error in the name of the grantee 
in the record of a deed may be conclusively presumed 
in some cases.”8 : 

[§ 491] 6. Identity of Land. Where the de- 
seription in a deed must be aided by extrinsic facts 


name but:described as of one county 
in a deed to it and as of another 
county in a deed by it will be pre- 


to establish a deed to him by his 
wife, where her title was of record, 
they are held to have the burden of 
showing the execution and delivery 
of the deed and also a valuable con- 
sideration therefor. Blaesi v. Blaesi, 
14 NYCivProc 216. 

54. West v. Rawdon, (Okl.) 130 


P 1160, 1163 [quot Cyc]; King v. 
Hall. 1 Overt. (Tenn.) 209. 
55. Sheets v. Dufour, 5 Blackf. 


(Ind.) 549; Hine v. New York El. R. 
Co., 149 N. Y. 154, 43 NE 414 [aff 8 
Mise. 18, 28 NYS 66]. 

[a] A patent for land issued by 
the commonwealth should be regard- 
ed, it is held, as a conveyance of ex- 
isting rights of the state and not an 
assertion by the state of a good title 
to the whole land patented. Beeler v. 
Coy, 9 B. Mon. (Ky.) 312. 

56. Meicher v. Flanders, 40 N. H. 
189; Breck v. Young, 11 N. H. 485. 

57. Cruger v. Ginnuth, 3 Tex. A. 
Civ. Cas. § 24. 

58. Conn.—Bushnell v. Salisbury 
Ore Bed, 31 Conn. 150. ; 

Ind.—Grubbs v. Barber, 102 Ind. 
131, 1 NE 636. 


qeereceeenen v. Dwinel, 34) Me: 
Mass.—Daniels y. Citizens’ Sav. 


Inst., 127 Mass. 534. 

Oh.—Stall v. Cincinnati, 16 Oh. St. 
169. 

Tex.—International, etc., R. Co. v. 
Bost, 2 Tex. A. Civ. Cas. § 383. 

See also Ball v. Ball, 1 Phila. 36, 
4 PaLJR 424. 

[a] Tilustrations.— (1) A deed of 
conveyance is presumed to carry the 
possession (Grubbs v. Barber, 102 
Ind. 131, 1 NE 636), (2) and the pow- 
er of sale and conveyance by the 
grantee (Stall v. Cincinnati, 16 Oh. 
St. 169). (3) Rights of batture do 
not pass in the sale of a lot in New 
Orleans, fronting on the levee, unless 


follow the title. Blethen v. Dwinel, 
384° Me. 133. 

59. Coffing v. Taylor, 16 Ill. 457. 
eve Edens v. Simpson, (Tex.) 17 SW 


788. 
Sse Sutherland v. Whidden, 3 .N. S. 


61. Sarks v. Spence, 40 Tex. 693. 

62. Nims v. Nims, 23 Fla. 69, 1 
S 527. See Wade v. Boyd, 24 Tex. 
Civ. A. 492, 60 SW 360. 

63. Millican v. Millican, 24 Tex. 

tts Lingenfelter v. Richey, 62 Pa. 

65. Jordan v. Young, (Tex. Civ. 
A.) 56 SW 762. 

66. Lang v. Waring, 17 Ala. 145. 

[a] Where the description of a 
party suits two persons, it has been 
decided in Mississippi that the one 
claiming under the deed should show 
that he is the person intended. Grand 
by a: R., etc., Co. v. Bryan, 16 Miss. 
234. 

67. . Cal—Ward v. Dougherty, 75 
Cal. 340,°17 P 198, 7 AmSR 151. 

Mich.—Tillotson v. Webber, 96 
Mich. 144, 55 NW 8387. 

Mo.—Hunt v. Searcy, 167 Mo, 158, 
67 SW 206. — ? 

Nebr.—Rupert v. Penner, 35 Nebr. 
587,.53 NW 598, 17 LRA 824. 

Vt.—Cross v. Martin, 46 Vt. 14. 

But see Knotts v. Tuxbury, (Ind. 
A.) 117 NE 282, 286 [cit Cyc] (where 
the court said: ‘While it is true 
that in conveyances identity of per- 
son may be presumed from identity 
of names, we doubt that Arthur B. 
Blanchard may be presumed:-to be the 
person designated as A. B. Blan- 
chard’). 

[a] Rule is founded on the ex- 
perience of its correctness and con- 
venience. Flournoy v. Warden, 17 
Mo. 485. 

[b] Corporations of the same 


sumed to be the same corporation in 
the absence of proof that they are 
different corporations, Ballard v,. 
Carmichael, 83 Tex. 355, 18 SW 734. 

[c] Where the name of the gran- 
tee and of a prior holder and grantor 
are the same, identity of the person 
may be presumed. Brown v. Metz, 
33 Ill. 339, 85 AmD 277. 

(d] Question of identity is not 
raised by a difference of one letter, 
which did not change the pronunci- 
ation, in the spelling of the ances- 
tor’s name in certificates of land in- 
troduced by heirs to show title. Lem- 
bers, v, Cabaniss, 75 Tex. 228, 12 SW 
é 68. Boothroyd v. Engles, 28 Mich, 


69. Mackay, v. Waston, 19 Wall. 
(U. S.) 619, 22 L. ed. 211. 
70. Bell v. Barron, 14 Vt, 307. 


71. Dowdy v. McArthur, 
577, 21. SE 148. 

72. Doty v. Doty, 159 Tll. 46, 42 
NE 174; Graves vy. Colwell, 90 Ill. 
612; Hess) v. Stockard, 99 Minn. 504, 
109 NW 1113; Bolster v. Lambert, 67 
Or. 134, 135 P 325; Chapman v, Ty- 
son, 39 Wash. 528, 81 P 1066. But 
see, Simpson y. Dix, 181 Mass. 179 
(where it was held that no presump- 
tion arose, where the purchaser was 
the son, that title was taken in the 
name of the father). 

73. Bernheim v. Heyman, 104 SW 
888, 31 KyL 984. 

[a] The rule has been applied 
where a deed, evidently made to a 
man as shown by the record, gave 
his name as “Blizah"” Harris, and a 
conveyance by Plijah Harris referred 
to the deed as the source of his title, 
and the property had remained in the 
possession of those claiming under 
the deed for many years. Bernheim 
Brags tad 104. SW 388, 81 Ky 


94 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘Co., 174 Ala. 154, 56 S 711; Zarate v. 
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in order to make certain the land conveyed, the 
burden of proving such facts rests upon the party 
holding the affirmative of the issue."4 
claiming under a deed conveying a tract of land with 
exceptions and reservations must show that the land 
claimed by him is not embraced within the excepted 
portions, unless the deed itself clearly shows that 
fact.*>, Conversely, where a. party claims land to be 
within an exception, he has the burden of proying 
such faet.7° The presence of an apparent. error in 
a description will not raise the presumption that 
other calls in the deseription are erroneous.’? | The 
question whether the land in controversy is ineluded 
by a deed which does not show on its face whether 
it includes or relates to such land is one of fact 
for the jury, and the party is not required to locate 
on the ground the calls of the deed before it is ad- 
mitted.‘* And although it is a presumption of law 
that, when a parcel of teal property is divided by the 
owner who conveys a portion, the parties contract 
with reference to the physical condition of the prop- 
erty at that time, yet such presumption may be re- 
pelled by the terms of the grant or actual knowledge 
on the part of the contracting parties of facts which 
negative any deduction to be drawn from the ap- 
parent condition.’® Where the property is deseribed 
merely by reference to other deeds, it must be pre- 
sumed that the grantor did not intend to grant, and 
that the grantee did not intend to receive, the title 


74, Lovelace y. Montgomery, etc., 


Villareal, (Tex. Civ. A.) 155 SW 328; 
Clifton v. Weston, 54 W. Va. 250, 
46 SE 360; Benedict v. Horner, 13 
Wis. 256. See Schenk vy. Evoy, 24 Cal. 
104 (holding that, where a given 
quantity of land, part of a larger 
tract, is conveyed by a deed, the calls 
of which do not identify the land 
with sufficient certainty, payment of 
the purchase price by the grantee at 


prescription), 
82. 


05. 
83. Il. 
328, 118 NE 706. 


93 NE 235. 
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(holding that the common-law rule 
as to title in the state does 
clude the possibility of. title in the 
grantor derived from the state or by 


Ansley v. Graham, 


Ind.—Burkholder y. Casad, 47 Ind. 
418; Schaffner v. Voss, 46 Ind. A. 551, 
See Pool v. Davis, 


SOc] 418 


to property or to an interest in property which both 
knew, either actually or constructively, that the 
grantor did not own.S® Where a deed definitely ealls 
for the low water line of the shore as a boundary 
in the absence of an issue of title, it will not be 
presumed in construing such deed that there was 
a want of title in the grantor to the shore by reason 
of the common-law rule that the title to the shore 
is in the state.8! Although the state and county are 
not stated in the deseription, yet, in the absence of 
anything to the contrary, the presumption is that the 
land is situated in the county and state where all 
the parties reside and where the deed was executed, 
acknowledged, and recorded.** 

[§, 492]. 7. Delivery and Registration—a. Deliv- 
ery in General. Where the delivery of a deed is 
placed in issue, the burden of proof rests upon the 
party asserting delivery,®® although it need not be 
proved by positive testimony, but may be inferred 
from cireumstances,** or from acts and declarations 
of the parties constituting parts of the res geste 
and which show such an intention.8® So proof of 
the execution of a deed may, under the circumstances 
of the particular ease, constitute prima facie,®® al- 
though not conclusive, evidence of its. delivery.S? 
Again the presumption in favor of the delivery of 
a deed of settlement is declared to be stronger than 
in the ease of a bargain and sale,’S but not so strong 
in the ease of grantees who have reached their major- 
on the faith that a deed has been 
signed, sealed, acknowledged and de- 
livered as it purports to be, and the 
presumption is that it has been so 
executed and delivered by proper 
parties”). 

But see Boyd v. Slayback, 63 Cal. 
493 (where it is said that no legal 
presumption of delivery arises from 
the mere fact that the instrument Is 
signed); Alexander v. De Kermel, 81 
Ky. 345 (holding that no presumption 


not ex- 


(Fla.) 74.8 
Fulk, 282 Ill. 


the time of delivery raises no pre- 
sumption that he was put in posses- 
sion by the grantor of a particular 
tract of the land conveyed). 

75.. U. S.—Kentucky Union Co. v. 
Kentucky, 219 U. S. 140, 31 SCt 171, 
55 Ley ed. 137. 

Cal.—Lummer v. Unruh, 25 Cal. A. 
97, 142 P 914. 
in” .—Guthrie v. Lewis, 1 T. B. Mon. 
Me.—Smith v. Bodfish, 27 Me. 289. 

See Kane v. Sholars, 41 Tex. Civ. A. 
154, 90 SW 937 (holding that, where 
a deed describes the land conveyed 
by definite boundaries, and further 
describes it as all the unsold land 
in the survey, it is unnecessary, in 
order to determine what land is con- 
veyed, to prove what part of the sur- 
vey has been sold). 

76. Shinnecock Hills, ete., Realty 
Co. v. Aldrich, 132 App. Div. 118, 116 
NYS 532 [aff 200 N. Y. 5383 mem, 93 
NE 1132 mem]; East Lake Lumber 
Co. v. East Coast Cedar Co., 142 N.C. 
412, 55 SE 304; Batts v. Batts, 128 
N. C.. 21, 38, SE 132. 

77. Brown v. Myers, 150 N. C, 441, 
64 SE 374. 

[a] Thus the fact that the word 
“east’’ in the description in a deed 
down a certain road in an “east” di- 
rection, to a certain stream, should 
clearly have been ‘west,’ raised no 
presumption that there was a fur- 
ther mistake, in that the description 
should have been down the road to a 
bend in it, thence in the same direc- 
tion iv the stream. Brown v. Myers, 
150 N.C. 441, 64 SE 374. 

78. “Hogans v. Carruth, 18 Fla. 587. 

79. Simmons v. Cloonan, 47 N. Y. 


80. Balk bi Rsasn@el.ary 225 Mass, 100, 
sae ae 10 
Oa ne De Lancey, 133 N. 
207° “30 NE 974, AmSR_ 628 tant 
59 N.Y. Super. 497, 15 NYS 561) 


\. 


135 
Ind. 323, 34 NE 1130. 


Iowa.—Tucker v. Glew, 158 Iowa 
231, 189 NW 565; Richards v. Moran, 
137 Iowa 220, 114 NW. 1035. 

Me.—Smith v. Booth Bros., ete, 
Granite Co,, 112 Me. 297, 92 A 103. 

Mich.—Barras v. Barras, 191 Mich. 
473, 159 NW 147; Devaney v. Koyne, 
54 Mich. 116, 19 NW 772. 


Mo.—Whiteley v. Babcock, 202 SW 
Hat Turner v. Carpenter, 83 Mo. 

N. D.—O’Brien y. O’Brien, 19 N. D. 
713, 125 NW 307. 

See Shattuck v. Rogers, 54 Kan. 
266, 38:P 280. 


But compare Scott v. Crouch, 24 
Utah 377, 67 P 1068. 

84. Gardner y. Collins, 9 F, Cas. 
No. 5,223, 3 Mason 398. 

85. Jummel vy. Mann, 80 Ill. A. 
288 [aff 183 Il. 528, 56: NE 161]; 
Renshaw v. Dignan, 128 Iowa 722, 
105 NW 209. 


86. Ind.—Louisville, ete., R. Co. v. 
Sumner, 106 Ind. 55, 5 NE 404, 55 
AmR_ 719, 


Ky.—Sasseen v. Farmer, 179 Ky. 
632, at SW 39; Brann v. Monroe, 11 
KyL 324 

fe eaten’ v. De Groodt, 15 SW 
314; St. tenis v. Wiggins Ferry Co., 
88 Mo. 61 

N. ee tne v. Hilliard, 57 N. C. 


123 
Ege, 79 Pa. 15; Diehl 
320. 


Pa.—Kille v. 

v. Emig, 65 Ms 

Tex.—Timmony v. Burns, (Civ. A.) 
42 SW 133. 

See Hall v. Sears, 210 Mass. 185, 
96 NE 141 (where it was held that 
a deed purporting to have been “de- 
livered in the presence of’ a witness 
is presumed to have been duly deliv- 
ered); Dempwolf v. Greybill, 213 Pa. 
163, 170, 62 A 645 [quot Blight v. 
Schenck, 10 Pa. 286, 289, 51 AmD 
478] (where the court said: “A pur- 
chaser for value has a right to "ond 


arose from acknowledgment). 
[a] As against the grantor deliv- 
ery is presumed from acknowledg- 


ment. Brann v. Monroe, 11 KyL 324. 
{b] Proof of execution implies 
proof of delivery. Van Rensselaer v. 


Secor, 82 Barb. (N. Y.) 469. 

{c] A finding that a deed is ex- 
ecuted includes delivery as a neces- 
sary incident. Colee yv. Colee, 122 
Ind, 109, 23. NE 687, 17 AmSR 345. 

{d] An admission of execution 
implies delivery. Jenkins v. Me- 
Conico, 26 Ala. 2138. 
igs Arthur v. Anderson, 9 S. CG 

8s. Newman vy. Workman, (Il) 
119 NE 967; Kunkle v. Johnson, 268 
Ill. 442, 109 NE 279; Little v, Eaton, 
267 Ih. 623, 108 NB 727; Thurston v. 
Tubbs, 257 Ill. 465, 100 NE 947: Lines 
v. Willey, 253 Ill, 440, 97 NE 843; 
Weigand v. Rutschke, 253 Ill. 260, 
97 NE 641; De Graff v. Manz, 251 Il. 
531, 96 NE 516; Spencer v. Razor, 251 
Ill. 278, 96 NE 300; Hill v. Kreiger, 
250 Ill. 408, 95 NE 468, 470; Riegel v. 
Riegel, 243 Ill. 626, 90 NE 1108; Ack- 
man v. Potter, 239 Ill. 578, 88 NE 281; 
Benner v. Bailey, 234 Ill, 79, 84 NB 
6388; Thompson v. Calhoun, 216 I. 
161, 74 NE 775; Henry v. Henry, 215 
Ih, 205, T4 NE 126; Baker v. Hall, 
214 Ill. 864, 78 NE 351; McComb vy. 
McComb, 141 Ill. A. 160 trev on other 
grounds 288 Il. 555, 87 NE 3538]; 
a Re v. Stewart, (Mo.) 204 sw 
18; Burkey v. Burkey, (Mo.) 175 SW 
623; Schooler v. Schooler, 258 Mo. 83, 
167 SW 444; Crowder v. Searcy, 103 
Mo. 97, 15.SW 346. 

[a] Beason for rule—‘“This be- 
cause the relationship of the parties 
and the confidence and affectionate 
regard that exist between them are 


motives which peane nee cogs 
such conveyances to te 
Thompson v. Calhoun, ne nie 161, 


164, 74 NE 775 
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ity as in the ease of infants.S® 


Where 


burden of proving such fact.°’ 


was also delivered,®* 


was never delivered.?® 


89. Ackman v. Potter, 289 Tl. 578, 
88 NE 2381. 

90. Bourqguin v. Bourquin, 110 Ga, 
440, 35 SE 710; De Graff v. Mang, 251 
Ill, 531, 96 NE 516; Hill vw. Kreiger, 
250 Til. 408, 95 NE 468; Ackman vy. 
Potter, 289 Ill. 578, 88 NE 231; Blan- 
kenship v. Hall, 283 Till. 116, 84 NE 
192, 122 AmSR 149; Baker v. Hall, 214 
Til, 364, 78 NE 351; Rivard v. Walker, 
39 Ill, 418; Masterson v. Cheek, 28 TL 
72; Bryan v. Wash, 7 Ill. 557. 

91. German-American Nat. Bank 
Vv. Martin, 277 Tl. 629, 115° NE 721; 
Sargent v. Roberts, 265 Ill. 210, 106 
NB 805; Buck v. Garber, 261 Ill 878, 
108 NE 1059; Riegel v. Riegel, 288 Tl. 
626, 90 NE 1108 (holding that such 
fact was important where the grantor 
retained possession of the deed), But 
see Sample v, Geathard, 281 Ill. 79, 117 
NE 7iS (holding that the presump- 
tion is applied only where there are 
no circumstances showing that the 
grantor did not intend the deed to 
operate immediately). 

fa] The reason is that “if such 
intention had not existed there 
would be no reason for the reserva- 
tion.” Sargent v. Roberts, 265 Tl. 
210, 219, 106 NB 805. 

92. Currie v. Donald, 2 Wash. (2 
Va.) 58. 

93. Powers v. Russell, 18 Pick. 
{Mass.) 69; Chouteau v. Suydam, 21 
N. Y. 179; Rowley v. Rowley, Kay 
242, 69 Reprint 108. See Alien Vs 
Allen, 157 Tl. A, 362 (holding that, 
where it is alleged that a deed was 
never delivered, but was wrongfully 
obtained from a person holding it in 
escrow and wrongfully placed on reco- 
ord, the burden of proof is on the 
person making such allegations); 
ets So vy. Schenck, 10 Pa. 286, 51 AmD 

ig 

[a] Thus, a person claiming that 
deeds of appointment of younger 
children’s portions, which were prop- 
erly executed and found in the cus- 
tody of the family solicitor, were exe- 
cuted as escrows has the burden of 
showing such fact. Rowley vy. Row- 
ley, Kay 242, 69 Reprint 108. 

94 White v. Willard, 232 Ill. 464, 


83 NE 954. 
95. Lewis v. Ames, 44 Tex, 319, 
96. In re Brigham, 144 Towa 71, 
120 NW 1054; McFarland vy. Brown, 
(Mo.) 198 SW 800; Souverbye v. Ar- 
den, 1 Johns. Ch. CN. Y.). 240. 
97. Ala—Culver v. Carroll, 175 
Ala, 469, 57 S 767, AnnCasi914D_ 108, 
Towa.—Trask v. Trask, 90 Towa 
818, 57 NW S41, 48 AmSR 446, 
Mich.—Thomas Vy, Sullivan, 1388 
Mich. 265, 101 NW ‘529, 530. 
N. D.—O'Brien v. O’Brien, 19 N, D, 
718, 125 NW 307, 
pa Mitchell v. 8 Oh, St. 


[al Where certain terms were to 
be complied with before the final 
transfer of the instrument, the burs 


Ryan, 


And where a deed is 
in favor of an infant, a greater presumption in favor 
of its delivery arises than in the ease of an adult.*° 
a deed contains a reservation of a life estate 
in the grantors, such fact raises a strong presump- 
tion that it was intended that the title should im- 
mediately vest in the remaindermen.** 
livery of a deed is stated to be in eserow it will be 
presumed to have been absolute,®® and a party as- 
serting that a deed was deliv ered in escrow has the 
Where two deeds 
made at the same time and in furtheranee of the 
same object were kept together in the same envelope, 
competent evidence proving the delivery of one of 
them affords a strong inference that the other deed 
A devise of land previously 
conveyed by a deed of gift exeeuted by a testator to 
a devisee does not raise a presumption that the deed 
When the cireumstances are 
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den rests on the person claiming its 
benefit to show PES of compliance. 
Black v. Shreve, 18 N. J. Bq, 455. 

98. Vaughan v. Chicago, eta, R. 
Co., 120 Ark. 87, 179 SW 165; Rum- 
sey v. Otis, 188 Mo. 85, 84 SW. 551, 

99. Sargent vy. Roberts, 265 Tl. 
210, 106 NE 806. 

1. Inger: soll vy. Odendahl, 186 Minn. 
428, 162 NW 526 

2. U. S—U. Sw Le Baron, 19 
How, 73, 15 L. ed. 625; Estep vy. Kent- 
land. Coal, ete, Co, 239 Bed. 617, 
152 CCA 451; Rowe vw. Hill, 215 Fed. 
518, 182 CCA 30; Goodlett v. Good- 
man Coal, ete,, Co. 192 Fed, 775, 113 
CCA 61 (rule in Tennessee where 
competency of grantee is not ques- 
tioned). 

Ala—Williams y. Armstrong, 180 
Ala. 889, 80 S 6538. 

Ark.—Smith v. Scarbrough, 61 Ark. 
104, 83 SW 882. 

Cal.—BEaton v. Wilkins, 168 Cal. 
742, 127 P 71; McDougall v. MeDou- 
gall, 185 Cal. $16, 67 P TTS; Gordon 
vy. San Diego, 108 Cal. 264, 41 P 8015 
Ward v. Dougherty, 75 Cal. 240, 17 P 
198, 7 AmSR 151; Treadwell v. Rey- 
nolds, 47 Cal. 171; Gernon y, Sisson, 
21 Cal. A. 128, 181 P 85; Boye v. An: 
drews, 10 Cal. A, 494, 102 P 551. 

Del.—Buker v. Carroll, 17 Del. 559, 
42 A 986, 

Fla—Billings vy. Stark, 15 Fla, 297, 

Ga.—MoeBrayer v. Walker, 122 Ga, 
245, 50 SE 95 (holding that there is 
no presumption that after delivery of 
a deed the grantor had access there- 
to Se could make indorsements there- 
on). 

ll—Lake Erie, ete, R. Co. wv. Whit- 
ham, 165 Tl 614, 40 NN 1014, 46 
AmSR $55, 28 LRA 612; Smiley v. 
Fries, 104 Tl. 416; Hardin w Crate, 
78 Tll. 588; Blake v. Fash, 44 TH, 802 
Jayne v. Grerg, 42 TH. 418) Dainin- 
ger v. McConnell, 41° Tl. 2b7; Ben- 
nett V. Millard, 142 Tl, A. 282 Paty 239 


Til. $823, 88 NE 165]; Sober vi 
Glade, 95 TM. A. 500 {att 195 Dk 63, 
62 NB 874). 


TInd.—Faulkner v, Adams, 126 Ind. 
459, 26 NE 170; Scobey v. Walker, 114 
Ind. 254, 18 NE 674; Turner v. oe 
son First Nat, Bank, 7S Tha, 19 

Kan.—Babbitt vw. -Johnson, 15 
Kan, 252. 

Ky.—Sasseen v. Farmer, 179 Ky. 
682, 201 SW $9; oe Vv. Bunnell, 
111 Ky. 566, 64 SW 420, 65 SW 6 
23 Kyl $00, 1101; Shoptaw v, Riaee: 
way, 60 SW_728, 22 Kyl 1495; Alex- 
ander Vv. De Kermel, St Ky, 345; Ford 
Vv. Gregory, 10 B. Mon. 175; Higdon vy. 
Higdon, 6 J. J. Marsh, 48; Breeken- 
ridge v. Todd, 3 T. B, Mon, $3, 16 
AmD 88; MeConnell y. Brown, Litt 
Sel, Cas. 459, And see Boyatt w 
Stearns Coal, ete, Co. 178 Ky. 674, 
199 SW _T78 (recornising the abe 

Me—Hill v. MeoNichol, 80 Me, 209, 
18 A S888; Sweetser v. Lowell, 38 Me, 
446; Cutts v. York Mfg, Co. 18 Me. 
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such as to create a presumption of delivery, the 
burden of overcoming such presumption rests upon 
the person who denies delivery.*® 
Delivery to third person. It will not be presumed 
that the handing of a deed to a third person with- 
out more was a delivery to the grantee.*t 
livery to a person designated by the vendee is prima 
facie proof of delivery to the latter.’ Also, in some 
jurisdictions, when the maker of a deed parts with 
the possession of it to anybody, the presumption 
arises that it was delivered for the benefit of the 
grantee ;°° and it will be presumed that a third per- 
son to whom delivery of the deed is made takes as 
agent or trustee of the grantee.t 
b. Time of Delivery. A deed will, ac- 
cording to the weight of authority, in the absence of 
evidence to the contrary be presumed to have been 
delivered on the day it bears date,® or, as is declared 
in some cases, On the date of its execution and ac- 


But de- 


190. But see Loomis v. Pingree, 43 
Me, 299, 


Mass.—Hall v. Sears, 210 Mass, 
185, 96 NE 141; Conley vy, Finn, 171 
Mass. 70, 50 NE 460, 68 AmSR 399; 
Smith vy. Porter, 10 Gray 66. Com- 
pare Mighill vy. Rowley, 224 Mass, 
586, 118 NE 569 (holding that, where 
a quitclaim deed was dated Oct. 2, 
aces and acknowledged March 4, 
1872, and recorded Feb. 6 1878, the 
date of delivery must be taken to 
have been the date of the acknowl- 
edgment). 

Minn. —Banning v. Edes, 6 Minn. 
te Afisss—Sess sions w Doe, 

Mo.—Saunders v, Blythe, 112.Mo. 1, 
20 SW 819% But see Fontaine y: 
Boatmen’s Sav. Inst, 57 Mo. 
Barber Asphalt Pav. Co. vy. Field, 
174 Mo. A. 11, 161 SW 364; Gerardi 
v. Christie, 148 Mo. A. 75,127 SW 
685; beysiny v. Missouri, ete, R. Co, 80 


Mo, A. 414. 
N. 7 aoe enti City * New Audl- 
. Ea says 4 


torium Pier Co, 68 
A 99; Flynn v. Piyan ) 8 
A Henson vy. Woolverton, 15 N. i 

. HY 

. YoeTen Kyck vw Whitbeck, 156 
N. Ys $41, 50 NE 968 [rey 91 Hun 
686 mem, 8) NYS 1018], 170 N. Y¥. 
564 mem, 62 NE 1101 mem faft 65 
Ap: Div, 165, 66 NYS 921}; Ten E va 

Witbeck, 185 N. Y. 40, $1 NE 
yi AmSR 809 [rev 15 NYS ROR 
Hun 450, 28 NYS 468; Purdy vy. Coar, 
109 N. ¥, 448, 17 NE 363, ot gAmsR 
491 Trev 18 Daly wb Peo, enya 
41 Y. 397 Catt re eo “8d ‘Rob- 
inson Vv, Wheeler, Y. 262; Hall 
vw. Conklin, 188 hon: Noe. 456, 123 
NYS 967; Ranken v. Donovan, 115 
App, Div, 651, 100 NYS 1049; Ewers 
vy. Smith, 98 App. Div, 389, 90 NYS 
575; Carnes v. Platt, 41 N. Y, Super, 
4385. Presumption that the date of a 
deed is that of its delivery is held 
not to apply to a deed not acknowl- 
edged or) proved and which has no 
subscribing witnesses, Elsey y. Met- 
calf, 1 Den, $28. See Harris vy, Nor- 
ton, 16 Barb, 264. Contra Biglow vy. 
Bigiow, $9 App, Div. 108, 56 NYS 


79 

N. Q—Kendrick v. Dellinger, 117 
N. C. 491, 28 SE 488; Meadows vy. 
Coszart, T6 N. C. 450; Lyerly vy. Wheel- 
er, 34 N, CGC. 290. 
oh —Oehier v. Walsh, 28 Oh, Cir, 

Or—Crossen v, Oliver, 387 Or, $14, 
61 P Ssh, 

Pa.—Devall v, Glover, 250 Pa, 417, 
95 A 661; Hall vy, Benner, 1 Penr. & 
W. 402, 21 AmD 394. But see Bro- 
lasky Wo Furey, 12 Phila, 428 

Tenne—Harriman Land SS VY. Hil- 
ton, 121 Tenn, 808, 120 SW 162. 

Southmayd First 
(Civ. A.) 195 


Tex.—Evans Vv. 
SW 1171; Wadsworth vy, Vinyard, (Cly, 


Guaranty State Bank, 


For later oases, developments 2 and changes in the law see cumulative Annotations, same title, page and note number, 
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knowledgment.* In some jurisdictions, however, the 
rule is that the presumption of delivery upon the 
date of acknowledgment attaches where that is later 
than the date of the deed. And even in jurisdictions 
following the majority rule it has been held that, 
where acknowledgment of the deed is essential to its 
validity, it will be presumed to have been delivered 
on the date of the acknowledgment,° and that the 
cireumstances shown in evidence may be sufficient 
to overcome the presumption that the deed was de- 
livered on the day of its date and to raise the pre- 
sumption that it was not delivered until it was ac- 
Hither presumption, 
of fact which may be rebutted by competent evi- 
dence showing the true date on which it was de- 
A deed which is in the possession of the 
grantee at the grantor’s death is presumed to have 


knowledged.® 


livered.? 


been delivered during the lifetime 


A.) 131 SW 1171 (holding that pos- 
session of a deed by the grantee 
raises a presumption of its due de- 
livery to him, and the date of the 
deed is prima facie evidence of the 
time of its execution and delivery, 
and where a deed has been acknowl- 
edged, delivered, and recorded when 
offered in evidence, and there is no 
evidence as to the delivery on any 
particular date, it should be presumed 
to have been delivered at the time 
it bears date or certainly at the date 
of its acknowledgment); Beall v. 
Chatham, (Civ. A.) 117 SW 492; Kir- 
by v. Cartwright, 48 Tex. Civ. A. 8, 
106 SW 742: But see Bogart v. 
Moody, 35 Tex. Civ. A. 1, 79 SW 6338; 
Kent v. Cecil, (Civ. A.) 25 SW 715. 
Va.—Raines v. Walker, 77 Va. 92; 
Harman v. Oberdorfer, 33 Gratt. (74 
Va.) 497. 
W. Va.—Furguson v. Bond, 39 W. 
Va. 561. 20 SE 591. 
Can.—Heron v. Lalonde, 53 Can. 
S. C. 503, 31 DomLR 151 [allowing 
app 24 DomLR 851, 9 WestWkly 440]. 
Ont.—Hayward v. Thacker, 31 U. C. 
Q. B. 427. 
eesbeant Dodge v. Hopkins, 14 Wis. 


[a] A deed and the vendor’s pur- 
chase-money security are presumed 
to have been delivered simultaneous- 
Wy Wickham vy. Morehouse, 16 Fed. 
324. 

[b] Date is prima facie evidence 
of the time title passed to the gran- 
tee. Ellsworth v. New Jersey Cent. 
R. Co., 34 N. J. L. 93. 

{c] If an intention that a deed 
shall operate from the execution 
thereof is apparent on its face a de- 
livery to a third person to be after- 
ward delivered to the parties will 
not be presumed to be merely as an 
po Hosley v. Holmes, 27 Mich. 
416. 

{d] The attestation clause is not 
conclusive as to the date of delivery. 
Barry v. Hoffman, 6 Md. 78. 

3. Ala.—Daughdrill v. Lockhart, 
181 Ala. 338, 61 S 802. 

Iowa.—Tucker v. Glew, 158 Iowa 
231, 1389 NW 565; Wolverton v. Col- 
lins, 34 lowa 238. 

: Mich.—Johnson v. Moore, 28 Mich. 


“Minn.—Windom _v. Schuppel, 39 
Minn. 35, 88 NW 757. 
N. J.—Benson vy. Woolverton, 15 


N. J. Eq. 158. 

N. Y.—Hulse vy. Bacon, 167 N. Y. 
599, 60 NE 11138. 

Wash.—State v. Dana, 59 Wash. 30, 
109 P 191. 


Wis.—Wheeler v. Single, 62 Wis. 
380, 22 NW 569. 
4. Crabtree vy. Crabtree, 136 


Iowa 430, 118 NW 923, 15 AnnCas 
149; Kitchener v. Jehlik, 85 Kan. 684, 
118 P 1058; Henderson v. Baltimore, 
8 Md. 352: Miller v. Peter, 158 Mich. 
336, 122 NW 780; Blanchard v. Tyler, 
12 Mich. 339, 86 AmD 57. But see In 
re Brigham, 144 Iowa 71, 120 NW 
1054 (holding that, where a deed is 
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date. 


however, is one 


of the grantor.® 


found among the papers of the gran- 
tee after his death, it will be pre- 
sumed to have been delivered upon 
the day of the date, although it was 
not recorded until several years 
thereafter); Conway v. Rock, 1389 
Iowa 162, 117 NW 2738; Hall v. Car- 
dell, 111 Iowa: 206, 82 NW 503; Far- 
well v. Des Moines Brick Mfg. Co., 
97 Iowa 286, 66 NW 176, 35 LRA 63; 
Cain v. Robinson, 20 Kan. 456; Bab- 
bitt v. Johnson, 15 Kan. 252. 

[a] A deed dated, acknowledged, 
and recorded at different dates will 
be presumed to have been delivered 
at least as early. as the date of 
acknowledgment. Clark y. Akers, 16 
Kan. 166. 

[b] Rule that the date of acknowl- 
edgment is the date of delivery is 
held not to apply where the gran- 
tee dies between the dates of the 
deed and its acknowledgment. Eaton 
v. Trowbridge, 38 Mich. 454. 

[ec] Several grantees.—Where a 
deed was acknowledged by several 
grantees on different days subse- 
quent to its date, it was held that 
the presumption of law that it was 
delivered the day of its date was 
rebutted. Henderson vy. Baltimore, 
8 Md. 352. 

5.. Calligan v. Calligan, 259 Ill. 52, 
102 NE 247, 

[a] Thus, where a deed conveyed 
premises, part of which constituted 
a homestead, and, since acknowl- 
edgment was an essential requisite to 
a conveyance of the homestead, it 
was held that, while it might be pre- 
sumed that, as to the excess of the 
premises over the homestead allot- 
ment, the deed was delivered upon 
the day of its date, it must be pre- 
sumed that the same instrument was 
redelivered upon the date upon which 
it was acknowledged. Calligan v. 
Calligan, 259 Ill. 52, 102 NE 247. 


6. Boyatt v. Stearns Coal, ete, 
Co., 178 Ky. 674, 199 SW 773. 
7 S.—U. S. v. Le Baron, 19 


How. 73, 15 L. ed. 525; Johnston v. 
Kramer, 203 Fed. 733; Gardner vy. 
en 9 F. Cas. No. 5,223, 8 Mason 
Ark.—Meech v. Fowler, 14 Ark. 
Tll.—Thomas v. Lye, 87 Ill. A. 482. 
Iowa.—Furenes vy. Hide, 109 Iowa 
511, 80 NW 539, 77 AmSR 545 (hold- 
ing that, where it appears from the 
record that the deeds did not reach 
the grantees until after the date of 
the grantor’s death, the presumption 
is overcome); Lyon v. McIlvaine, 24 
mek 9; Savery v. Browning, 18 Iowa 
Kan.—Clark v. Akers, 16 Kan. 166. 
Ky.—Breckenridges v. Todd, 3 T. B. 
Mon. 52, 16 AmD 83. 
Me.—Sweetser v. Lowell, 33 Me. 
cant Cutts v. York Mfg. Co., 18 Me. 


Mass.—Smith v. Porter, 10 Gray 
67; Harrison v. Phillips Academy, 12 
Mass. 456; Fairbanks v. Metcalf, 8 
Mass. 230; Lee v. Massachusetts F. & 
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And that presumption prevails, although the parties 
to the instrument were, in the lifetime of the grantor, . 
members of the same family.° This presumption may 
be, and often is, rebutted and overcome by proof 
otherwise explaining the fact of possession.?° 

Statutory provisions. 
provided by statute that a deed duly executed is pre- 
sumed to have .been delivered upon the day of its 
The presumption arising under such a stat- 
ute is, however, rebuttable.” 

Continuous transaction. Where deeds are executed 
and delivered at the same time and as a part of the 
same transaction, the law will presume that they 
were executed and delivered in the order of priority 
necessary to give effect to the intention of the par- 
ties.° Where two deeds between the same parties, 
the grantor in one being the grantee in the other, 
bear the same date, the surrounding circumstances 


In some jurisdictions it is 


M. Ins. Co., 6 Mass. 208. 
Mich.—Blanchard vy. Tyler, 12 Mich, 

839, 86 AmD 57. 

Po aT eee v. Hdes, 6 Minn. 


Nebr.—Blair State Bank v. Bunn, 
61 Nebr. 464, 85 NW 527. 

N. Y¥.—Ten Eyck v. Whitbeck, 156 
N. Y. 341, 50 NE 663 [rev 91 Hun 
636 mem, 35 NYS 1018], 170 N. Y. 564 
mem, 62 NE 1101 mem [aff 55 App. 
Div. 165, 66 NYS 921]; Ten Eyck v. 
Witbeck, 185 N. Y. 40, 31 NE 994, 31 
AmSR 809 [rev 15 NYS 418], 69 Hun 
450, 283 NYS 463; Mitchell v. Bartlett, 
51 N. Y. 447; Genter v. Morrison, 31 
Barb. 155; Harris v. Norton,. 16 
Barb. 264; Elsey v. Metcalf, 1 Den. 
323; Jackson v. Barb, 4 Johns. 230, 
4 AmD 267. 

Or.—Rolfe v. Djxon, 88 Or. 338, 
TThePYILLTE. 

Pa.—Geiss v. Odenheimer, 4 Yeates 
278, 2 AmD 407. 

Va.—Shoemaker v. Chapman Drug 
Co., 112 Va. 612, 72 SE 121; Colqu- 


EER: v. Atkinson, 6 Munf. (20 Va.) 
oV. 
W. Va.—Douthat v. Roberts, 73 


W. Va. 358, 80 SE 819. 
[a] Where it is shown that a deed 
is antedated, the date furnishes no 
indication of the time of the actual 
execution and delivery. Costigan v. 
Gould, 5 Den. (N. Y.) 290. 

8. Johnson v. Fulk, 282 Ill. 328, 
118 NE 706; In re Teeple, 196 Ill. A. 
378. 

9. 
378. 

10. 

78. 

11. See statutory provisions, and 
Daneri v:. Gazzola, 2 Cal. A. 351, 83 
P 455; Leonard v. Fleming, 13 N. D. 
629, 102 NW 308; Cassidy v. Holland, 
27. S.._D. 287, 130 NW 771 (holding 
that Civ. Code § 928 does not apply 
to a deed in the rossession of the 
grantor). 

[a] Delivery by recording will be 
presumed to have been at the date 
of deed under Civ. Code § 1055, pro- 
viding that “a grant duly executed is 
presumed to have been delivered at 
its date.” Ward v. Dougherty, 75 Cal. 
240, 17 P 198, 7 AmSR 151. 

{b] In New York the presumption 
was not affected by 1 Rev. St. p 738 


Dunlap vy. Savage, 196 Il. <A. 
Dunlap v. Savage, 196 Ill. A. 


§ 137. Robinson v. Wheeler, 25 N. Y. 
252. 
12. Daneri v. Gazzola, 2 Cal. A. 


351, 83 P 455 (holding that it may 
be rebutted by either direct or in- 
direct evidence). 

13. Blum v. Parsons Mfg. Co., 80 
N. J. L. 390, 78 A 174. See Crabtree 
v. Crabtree, 136 Iowa 430, 113 NW 
928, 15 AnnCas 149 (holding that, 
where acknowledgments to three sep- 
arate deeds not only bear the same 
date, but were all taken by the same 
notary, it is a fair inference that the 
several deeds executed by and be- 
tween the same parties on the same 
day, before the same officer, and con- 
cerning the same subject matter, con- 


416 [180.J.] 


may be such that there is no presumption that either 


was delivered first.1* 


Forged deed. No presumption in the ease of a 
forged deed arises as to delivery at its date or at any 


other time.'® 


[§ 494] ¢. Acceptance. The execution, acknowl- 
edgment, and delivery of a deed to the grantee raise 
the presumption of an acceptance of the instrument 
however, 


by him.t® Actual receipt, 


stitute parts of a single transaction); 
Summers v. Darne, 31 Gratt. (71 Va.) 
791 (where two deeds were acknowl- 
edged and received for record on the 
same date, and one was a deed of 
trust and the other released a for- 
mer deed of trust, and, although the 
deeds bore different dates, both were 
held to have been delivered at the 
same time beeause parts of one trans- 
action). 

14. Chadbourne v. Hartz, 938 Minn. 
238, 101 NW 68. 

[a] For example, where a deed 
was executed and delivered June 19, 
1884, by R and wife to J, at which 
time the grantor owned an undivided 
one-third interest in the premises 
conveyed, and the wife of the gran- 
tee claimed to own a tax title there- 
to, and on Sept. 9, 1891, J and wife 
executed and delivered a quitclaim 
deed to R which contained a pro- 
vision to the effect that the convey- 
ance was given to confirm the title 
of a like deed bearing date June 19, 
1884, which had been lost and not 
recorded, it was held, in the absence 
of any other evidence, that it may 
be reasonably inferred that either 
deed was executed first, and the trial 
court did not err in holding that the 
intention of the parties was to vest 
the title in R, Chadbourne vy. Hartz, 
93 Minn, 288, 101 NW 68. 

15. Remingtont Paper Co. Vv. 
O’Dougherty, 81 N.Y. 474. 

16. Scarborough v. Holder, 127 Ga. 
256, 56 SE 298; Banta v. Henry, 10 
Kyl 86; Chambers y. Chambers, 227 
Mo. 262, 127 SW 86, 187 AmSR 567; 
Lake v. Weaver, 76 N. J. Eq. 280, q4 
A451, 34 LRANS 495. 

17. Tuttle v. Turner, 28 Tex. 759, 

[a] Acknowledgment, registration, 
and enjoyment of an estate granted 
will raise the presumption of accept- 
ance by the grantee. Kearney v. Jef- 
fries, 48 Miss. 848. 

{b] Failure to give notice of non- 
acceptance has been held not to raise 
the presumption of acceptance. St. 
Louis, ete, R. Co. vy. Ruddell, 63 Ark. 
$2; 18 SW 418. 

Tel The giving of a bond and 
mortgage by a vendee for the price 
raises the presumption of acceptance 
by him. McDowell v, Cooper, 14 Serg. 
&'R. (Pa.) 296. 

18. U. S.—Hurst v. MeNeil, 12 BP, 
Cas. No. 6,936, 1 Wash, C, C. 70. 

Ala.—Skipper v. Holloway, 191 Ala, 
190, 67 S 991; Gulf Red Cedar Co, v. 
Cranshaw, 169 Ala. 606, 538 S 812; 
Fitzpatrick v. Brigman, 130 Ala. 450, 
30 S 500; Arrington y. Arrington, 122 
higt 510, 26 S 162; Mallory v, Stod- 
der, 6 Ala, 801. ; 

Ark.—Faulkner v. Feazel, 113 Ark, 
289, 168 SW 568; Graham v. Suddeth, 
97 Ark. 2838, 183 SW 1083; Russell v. 
May, 77 Ark. 89, 90 SW 617; Hast- 
en v. Powell, 61 Ark, 680, 11 SW 

Conn.—Tibbals vy. Jacobs, 81 Conn, 


428. 

Tll—Hill v. Kreiger, 250 Ill. 408, 
95 NE 468, 470; Decker v, Stans- 
berry, 249 Til. 487, 94 NE 940, Ann 
Casi9i2A 227; Baker v. Hall, 214 Il. 
864, 738 NB 851; Chapin v. Nott, 203 
Hil. 841, 67 NB 833, * 

Ind.—Bremmerman v. Jennings, 
101 Ind. 253; Henry _v. Anderson, 77 
Ind. 361; Stewart v. Weed, 11 Ind. 92; 
Guard v. Bradley, 7 Ind. 600; McCord 
tart 44 Ind. A, 275, 87 NE 


Towa.—Bartemeier vy. Central Nat, 


DEEDS 


[$$ 493-494 


the grantee is not essential to an acceptance by him, 


but a constructive delivery may be established by 


thereot.+7 


whatever affords a presumption of his acceptance 
So the acceptance by a grantee of a deed 


which has been executed for his benefit may be pre- 


sumed.'§ 


of a deed by 


F. Ins, Co., 180 Iowa 354, 160 NW 24; 
In re Bell's Dst., 150 Iowa 725, 180 
NW 798; Fitzgerald v. Tvedt, 142 
Iowa 40, 120 NW 465; Matheson. v. 
Matheson, 139 Iowa 6511, 117 NW 
755, 18 LRANS 1167; Criswell v. Cris- 
well, 188 lowa 607, 116 NW 7138; Hall 
v. Cardell, 111 Iowa 206, 82 NW 503. 

Kan.—Garten vy. Trobridge, 80 Kan. 
720, 104 P 1067; Pentico v. Hays, 75 
Kan, 76, 88 P 738, 9 LRANS 224; 
Wuester v. Folin, 60 Kan, 334, 56 P 


Ky.—Pittmon v. Flowers, 181 Ky. 
804, 115 SW. 786, 133 AmSR 273; 
Hacker v. Hoover, 66 SW 382, 23 Kyl 
1848; Lay v. Lay, 66 SW 871, 238 KyL 
1817; Remington vy, Lamson, 65 SW 
120, 28 Kyl 1840; Littell v. Redd, 4 
Ky. Op. 326; Smith vy. Hardin, 1 Ky. 
Op. 546. But see Jefferson County 
Bldg. Assoc. v. Heil, 81); Ky. 613; 
Com. v. Jackson, 10 Bush. 424. 

Md.—Houlton v. Houlton, 119 Md. 
180, 86 A 614; Clark vy. Creswell, 112 
Ma. 339, 76 A 579, 21 AnnCas 338. 

Mich.—Lewis v. Jacobs, 153 Mich. 
664, 117 NW 325; Hatch v. St. Joseph, 
68 Mich. 220, 36 NW 386; Higman v. 
Stewart, a Mich. 513. 

Minn. ’ “Ingersoll Vv. pomenganl, 136 


Minn. 428, 162 NW 625 

Miss. Kearny Vv. Jetiries, 48 Miss. 
843; Wall v. Wall, 30--Miss, 91,. 64 
ee 147; Ross v. Wilson, 15 Miss. 
‘ . 

Mo,—Whitaker yv. Whitaker, 175 
Mo, 1, 74 SW 1029. 

Nebr.—Issitt vy. Dewey, 47 Nebr. 


196, 66 NW 288. 

N. H.—Peavey v. Tilton, 18 N. H. 
151, 45 AmD 365. 

N. J.—Rennebaum v. Rennebaum, 
78 N. J. Eq. 427, 79 A 309 [aff 79 N. J. 
Bq. 654, 838 A 1118]; Lake v. Weaver, 
76 N. J. Bq. 280, 74 A 451, 84 LRANS 
428. [rev (Gh.) 18 A, 62]. 


N. Y¥.—Crain v. Wright, 114 N. Y. 
307, 21 NE 401; Spencer y.. Carr, 45 
N. Y. 406, 6 AmR_112;  Bdlich_v. 


Gminder, 65 App. Div. 496, 72 NYS 
885; Port Jervis Nat. Bank v, Bon- 
nell, 26 Mise. 541, 57 NYS 486 [aff 46 
App. Div. 302, 61 NYS 621]; Diefen- 
dort v. Diefendorf, 8 NYS 617 [aff 
132 N. Y. 100, 80 NE 875]; Church v. 
Gilman, 15 Wend. 656, 80 AmD 82; 
Montreal Cong. Nunnery v. McNa- 
mara, 3 Barb. Ch, 875, 49 AmD 184. 

Oh,—Mitchell v. Ryan, 3 Oh. St. 
877; Hammell vy. Hammell, 19 Oh, 17; 
Lore vy. Truman, 1 Oh. Dee, (Reprint) 
510, 10 WestLJ 250. 

Tenn.—Maloney  v. 
Heisk. 642 

Tex.—Taylor v. Sanford, 108 Tex. 
340, 193 SW 661 [rev (Civ. A.) 150 
SW 262). 

Vt.—Pitkin v. Montpelier, 85 Vt. 
467, 82 A 671, AnnCasl1914D 600; 
In re Braley, 8b' Vt. $51, 82 A 5. 

Wis.—Whiting v. Hogluna, 127 Wis. 
135, 106 NW 391, 7 AnnCas 224, 

19. Ark.—Staggers v. White, 121 
Ark. 828, 181 SW 139. 

251 Ill, 278, 


Ill.—Spencer v. Razor, 
Colee, 122 Ind. 109, 


96 NE 800. 
Ind.—Colee vy. 
28 NE 687, 17 AmSR 345; McCord v. 
Bright, 44 Ind, A, 275, 87 NE 654. 
Towa.—Burch v. Nicholson, 157 
Towa 502, 1837 NW 1066; Fitzgerald v. 
Tvedt, 142 Towa 40, 120 NW 465. 
Ky.—Combs Vv. Tson, 168 Ky. 728, 
182 SW 953; Justice v. Peters, 168 
Ky. 588, 182 SW 611; Akers v. Shoe- 
maker, 102 SW 842, 81 Kyl 482; 
Owings v. Tucker, 90 Ky. 297, 18 SW 
1078, 12 KyL 223, 


Bewley, 10 


This is particularly true of deeds to per- 
sons under disability.” 
to a third person, it being for the grantee’s benefit, 
acceptance may be presumed,” although there is au- 


So where a deed is delivered 


Mo.—Rowley v. Rowley, 197 SW 
152; Fenton v. Fenton, 261 Mo. 202, 
168 SW 1152; Chambers Vv. Chambers, 
227 Mo. 262, 127, SW 86, 137 AmSR 
567; Sneathen v. Sneathen, 104 Mo. 
201, 16 SW 497, 24 AmSR 326; Standi- 
ford v. Standiford, 97 Mo. 231, 10 SW 
836, 3 LRA 299. 

Wis.—Jones vy. Caird, 153 Wis. 384, 
141 NW 228. 

; 20. U. S.— Halsey vy. Fairbanks, 11 
F. Cas. No. 5,964, 4 Mason 206. 

Ala.—Elsberry yv. Boykin, 65 Ala. 
336; Mallory v. Stodder, 6 Ala. 801. 

Ark—Rhea y. Planters’ Mut. Ins. 
Assoe., 77 Ark. 57, 59, 90 SW 850 [cit 
Cyc]; Eastham v. Powell, 51 Ark. 530, 
11 SW 823. 

Conn.—Moore vy. Giles, 49 Conn. 
570; Tibbals v. Jacobs, 31 Conn. 428; 
Merrills vy. Swift, 18 Conn. 257, 46 
AmD 315; Halluck vy. Bush, 2 Root 
26, 1 AmD 60; Camp v. Camp, 5 Conn. 
291, 18 AmD 60. 

Del.—Doe v. Beeson, 7 Del. 246. 

Ill.—Riegel v. Riegel, 243 Ill. 626, 
90 NE 1108; Winterbottom v. Patti- 
son, 152 Ill. 834, 88 NE 1050; Rivard 
v. Walker, 39 Ill, 413; Bennett v. Wal- 
ler, 23.1). 97, 

Ind.—Stewart v. Weed, 11 Ind. 92; 
Tansel v. Smith, 49 Ind. A. 268, 93 
NX 548, 94 NE 890. 

Iowa.—Matheson v. Matheson, 139 
Towa 511, 117 NW 755,.18 LRANS 
1167; Kneeland vy. Cowperthwaite, 188 
Iowa 198, 115 NW 1026. 

Ky —Pittmon v. Flowers, 131 Ky. 
$04, 115 SW 786, 183 AmSR 273. 

Md.—H6ulton v. Houlton, 119 Ma. 
180, 86 A 514; Clark v. Creswell, 112 
Ma. 339, 76 A 579, 21, AnnCas 338. 

Mass.—Hedge v. Drew, 12 Pick. 
141, 22 AmD 416. 

Mo.—Rogers v. Carey, 47 Mo. 232, 
4 AmR 3822; Renfro y. Harrison, 10 
Mo. sf 

N. H.—Peavey v. Tilton, 18 N.: H. 
take 45 AmD 366. 

“ . J.—Jones v. Swayze, 42 N. J. L. 
27 


N. Y.—Crain vy. Wright, 114 N. Y. 
307, 21, NE 401; Brown v. Austen, 
35 ‘Barb. 841; Church y. Gilman, 15 
Wend. 656, 30 AmD 82; Jackson v. 
Bodle, 20 Johns. 184; Lady Superior, 
ete. v. McNamara, 3 Barb. Ch. 3875, 
49 AmD 184; Diefendorf v. Dief- 
endorf, 8 NYS 617 [aff 182 N. Y. 100, 
30 NE 875]. 

N. C.—Buchanan v. Clark, 164 N, C. 
56, 80 SE 424; Myrover v. French, 
. 609; McLean v. Nelson, 46 


N. D.—Hulet v. Northern Pac. R. 
Co., 14 N. D. 209, 103 NW 628. 

SE ae oa panos v. Ryan, 3 Oh. St. 
hae wees v. Robinson, 6 Watts & 


6 Lea 


n 


Ahan Young v. Cardwell, 


Whatever may be said in general 
as to the necessity of acceptance by 
the grantee in order that title may 
pass to him, it is well settled that 
such acceptance will be presumed 
where the conveyance is in the na- 
ture of a gift, and imposes no bur- 
densome conditions or obligations; 
and the title passes at once upon de- 
livery to the third person to be held 
for such grantee.” In re Bell, 150 
Towa 726, 729,.1830 NW 798, 

“The unconditional delivery of a 
deed to a third person for the benefit 
of the grantee is a sufficient delivery 
of the same, if accepted by the gran- 
tee, and when the deed is uncondi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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thority to the effect that, where the grantor is not 
under legal disability and is ignorant of the convey- 
ance, the presumption of acceptance does not arise.?+ 
The presumption of acceptance may be strengthened 
by the fact that the grantor goes into possession or 
enjoyment of the land.?? And it is decided that the 
presumption of acceptance by the grantee is con- 
clusive where he has been in possession under the 
deed for a long period of time.** The recording of 
a deed establishes prima facie its acceptance by the 
grantees.*4 | Ordinarily, however, the presumption 
that a grantee accepts a deed executed for his ben- 
efit is one of fact only,?> and is removed by evidence 
showing intention not to accept.?® Assent, how- 
ever, will not be presumed to a deed whieh is preju- 
dicial to the grantee.?* 


[§ 495] d. Possession by Grantor. Where a 


deed which has been duly executed and acknowl- 


edged is subsequently found in the possession of 
the grantor, a presumption arises that it was never 
delivered,?® and the burden of proof rests. upon 
the party claiming under the deed.2® This rule ap- 


tional and beneficial to the grantee, 
an acceptance will abe presumed.” 
Coleman yv. Coleman, a6) Ill. 261, 268, 
74 NE 701. 
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bane, 19 Colo. 385, 35 P 740; Ritt- 
master v. Brisbane, 19 Colo. 371, 35 P 


28. Cal.—Tweedale v. Barnett, 172 


[18 C.J5.] 417 


plies where a deed is found among the papers of 
the grantor after his death®° Exceptions to the 
rule have been recognized, however, where the 
grantor has reserved an interest in the property ;** 
where the grantor was entitled to possession in 
the same degree as the other parties to the deed;%? 
and in eases of voluntary settlements by parents 
upon children,’ although it has been held that 
the presumption that a deed, made and recorded 
by a grantor with the object of effecting a volun- 
tary settlement by him of his real estate on a 
person standing in a near family relation to him, 
was delivered, although it remained in his posses- 
sion, and the grantee was unaware of its execution 
and recording, does not arise in favor of adult 
grantees not under mental disabilities.8* Further, 
a less weighty presumption is held to arise where 
the deed has been reeorded.** In any event the 
presumption of nondelivery is not conclusive. <A 
presumption of nondelivery does not arise from a 
retention of possession of the premises by the 
grantor.°* 


Where a husband, in pursuance of 
an antenuptial contract, executed a 
deed in favor of his wife, and kept 
it in his possession, it was held that 


21. Dagley v. Black, 197 Ill. 53,|] Cal. 271, 275, 156 P 483 [cit Cyc]; | the fact that the deed was in his pos- 
64 NE 275; Hulick v. Scovil, 9 Ill.| Donahue .v. Sweeney, 171 Cal. 388, |] Session cast no doubt upon testimony 
159; Ward v. Rittenhouse Coal Co., | 390, 153 P 708 [cit Cyc]; Towne v.| that the deed was delivered. Turner 
152 Ky. 228, 153 SW 217; Alexander | Towne, 6 Cal. A. 697, 92 P 1050. v. Warren, 160 Pa. 336, 28 A 781. 

v. De. Kermel, 81. Ky. 345, 5 Kyl Ill—Wilenou v. Handlon, 207 Ill. 82. Smith v. Adams, 4 Tex. Civ. 
382. Contra Russell v. May, 77 Ark. | 104, 69 NE .892. A. 5, 23 SW 49. 

89, 90 SW 617 (where the deed was Kan.—Burton v. Boyd, 7 Kan. 17. 83. White v. Willard, 2382 Ill. 464, 
by a husband to his wife, and the Me.—Egan vy. Horrigan, 96 Me. 46,| 83 NE 954; Abbott v. Abbott, 189 Ill. 
wife did not know of its existence|51 A 246; Patterson v. Snell, 67 Me.| 488, 59 NE 958, 82 AmSR 470. See 
until after her husband’s death some | 559; Hatch v. Haskins, 17 Me. 391. Henry v. Henry, 215 Ill. 205, 211, 74 


four days following the execution of 
the deed). 

22. Stewart v. Weed, 11 Ind. 92. 
See Herring v. Richards, 3 Fed. 439, 
1 McCrary 570; Boyd v. Bethel, 9 SW Ss. D. 
417, 10 KyL 470; Fisher v. Ryan, 7} 287,.130 NW 771. 
KyL 95, 13 Ky. Op. 431. 

23. Jones v. Hightower, 107 Ky. 
5, 52 SW 826, 21 KyL 576 (so: hold- 


ee eer v. Russell, 
Oh.—Harvey v. Jones, 1. Disn. 65, 

12 Oh. Dec. (Reprint) 490. 

Cassidy v. Holland, 27 S. D. 

Boe Blakemore v. Byrnside, 7 


“Where a deed is found in the pos- 


13 Pick.| NE 126 (holding that evidence of a 
purchase of land by a. mother with 
the intention of conveying it volun- 
tarily to her son, the execution by 
her of a warranty deed to her son, 
the immediate taking possession of 
the property by the son, and the pos- 
session by him of the deed soon after 
its execution, raises a presumption 


Ark. 


ing where possession was held under 
the deed for forty years). 


Abs Huston v. Stewart, 64 ind. 
25. Traurig v. Gelb, 76 N. J. L. 
825, 70 A 352. 
26. Midkiff v. Colton, 242 Fed. 373, 


155 CCA 149; Jenkins v. Southern R. 
Co., 109 Ga. 35, 34 SH 355; Metcalfe 
v. Brandon, 60 Miss. 685; Traurig v. 
Gelb, 76 N. J... 825,,70.A 3525 
Rennebaum vy. Rennebaum, 79 N. J. 
Eq. 654, 83 A 1118 [aff 78 N. J. Eq. 
427, 79 A. 309]. 

[a] The presumption of accept- 
ance is not ppplioayle where the deed 
was left in the custody of the gran- 
tee’s attorney, and it is shown that 
the attorney did not mean to accept 
it on behalf of the grantee until it 
was completed by the signature of 
all the persons named as grantors. 
ees v. Gelb, 76 N. J. L. 825, 70 A 


27. Ill.—Little v. Baton, 267 Ill. 
623, 108 NE 727; Hill v. Kreiger, 250 
Ill. 408, 95 NE 468. 

Iowa.—Bartemeier v. Central Nat. 
F. Ins. Co., 180 Iowa 354, 160 NW 24; 
Burch y. Nicholson, 157 Iowa 502, 
137 NW 1066. Se 


Mich.—Higman v. 
Mich. 513. 

Mo.—Renfro y. Harrison, 10 Mo. 411. 

Vt.—Pitkins v. Montpelier, 85 Vt. 
467, 82 A 671 AnnCas1914D 500. 

See Gifford v. McCloskey, 38 Hun 
350 [aff 104 N. Y. 139, 10 NE 39]. 

[a] A conveyance to a city is not 
necessarily beneficial to the city; 
hence acceptance will not be_ pre- 
sumed. Pitkins v. Montpelier, 85 Vt. 
467, 82 A 671, AnnCas1914D 500. 

[b] Acceptance should not be 
lightly presumed from circumstances, 
where the grant imposes some bur- 
den on the grantee. Richner v. Bris- 


[18 Cc. I—14j 


Stewart, 


session of the grantor. unexplained, 
the presumptions in relation to the 
delivery thereof are exactly opposite 
to those where the deed comes from 
the possession of the grantee.’’ Cas- 
sidy v. Holland, 27 S. D. 287, 292, 130 
NW 771. 

{a] Destruction by grantor. — 
Where the grantor placed a voluntary 
deed in the hands of a third person 
to be delivered at an indefinite time 
to the grantee, and before the de- 
livery thereof such person returned 
such deed to the grantor, who de- 
stroyed it, the presumption of. law 
is against the delivery of such deed 
and in favor of the grantor’s right to 
destroy it, and cannot be overcome 
unless the grantee shows by a _ pre- 
ponderance of affirmative evidence 
that the grantor, at the time he 
placed such deed in the hands of such 
third person, intended absolutely to 
part with the control and dominion 
over it. Davis v. Ellis,-39 W. Va. 
226,,19 SE 399. 

29. Tyler v. Hall, 106.Mo..313, 17 
SW 319, 27 AmSR 337; Sears v. 
Scrantgn Trust Co., 228 Pa. 126, 77 A 
423, 20 AnnCas 1145; Miller v. Eshle- 
man, 43 LegInt (Pa.) 499; Cassidy 
v. Holland, 27.S. D. 287, 130 NW 771. 
Compare Doe v. Hiles, 9 Del. 87. 

30. Shetler v. Stewart, 133 Iowa 
320, 107 NW 310, 110 NW 582;. Dun- 
bar v, Meadows, 165 Ky. 275,. 176 
SW 1167; Butts v. Richards, 152 Wis. 
318,.140 NW 1, 44 LRANS 28, Ann 
Cas1914C 854. 

31. Cribbs v: Walker, 74 Ark. 104, 
85 SW 244. See Ewing v. Buckner, 
76 Iowa 467, 41 NW 164 (where a 
deed to a trustee and a deed from 
the trustee to. grantor’s wife were 
found among his papers’ on his 
death) 


that the deed was delivered to the 
son, which is not rebutted by the fact 
that the deed was found with the 
mother’s papers in her private box 
after her death). Compare Justice v. 
Peters, 168 Ky. 5838, 587, 182 SW 611 
(where the court said: “Although 
the parent is the natural guardian of 
the infant, the mere fact of having 
prepared a deed to the infant and, 
signing and acknowledging it, and 
then retaining the same in his pos- 
session, without any intention of ever 
parting with the.control of the deed, 
has, in no case, ever been held to be 
a delivery of it, so as to pass the 
title from him to the infant, and 
from such acts the courts have never 
presumed a delivery, without evi- 
dence that it was the intention of the 
parent”). 

“In cases of voluntary settlements 
the mere fact that the grantor re- 
tains the deed in his possession, is 
not conclusive against its validity if 
there are no other circumstances, be- 
sides the mere fact of his retaining 
it, to show that it was not intended 
to be absolute.” Rodemeier  v. 
Brown, 169 Til. 347, 359, 48 NE 468, 
471, 61 AmSR 176; Henry v. Henry, 


supra. 
34. Abrams v. Beale, 224 Ill.>496, 
79 NE 671 ‘ 
35. Mitchell v. Ryan, 3 Oh. St. 


877. And see McGuire v. McGuire, 
81 App. Div. 636, 81 NYS 1134 (aft 37 
Misc. 259, 75 NYS 302]. 

36. Cribbs v. Walker, 74 Ark. 104, 
85 SW 244; Heintz v. Thayer, (Tex. 
Civ. A.) 50 SW 175 [rev on other 
grounds 50 SW 929]. See McGuire 
v. McGuire, 37 Mise. 259, 75. NYS 
802 [aff 81 App. Div. 636 mem, 81 
NYS 1134 mem]. 

37. Howard vy. Patrick, 38 Mich. 


[a] “Possession by husband. —_ 795. 
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[§ 496] e. Possession by Grantee or Assignee. 
Where a grantee is in possession of a deed which 
has been duly exeeuted, the presumption arises that 
it has been duly delivered, Ss and the burden of 
proof rests upon the party ‘disputing the presump- 
tion,’* the presumption being disputable and not 
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conelusive.*® So possession of a deed by a person 
claiming under the grantee is regarded as evidence 
of delivery to such grantee until the contrary is 
shown,*? and possession by the husband of the 
grantee may be sutficient to show delivery to the 
wifes* It has been held that the presumption of 


U. S—Games vy. Dunn, 14 Pet. 
$22, 10 L. ed. 476 [aff 8 EF. Cas. No 
41 176, 1 McLean $21]; Sicard v. Davis. 
6 Pet. 124, 8 L. ed, 342; Wright v. 
Wright, 77 Fea. 795; Mills v. Mills, ! 
57 Fed. $73. 

Ala—Napier v. Elliott, 177 Ala.| 
113, 58 S 435; Simmons vy. Simmons, 
7S Ala. 365; Fireman’s Ins. Co. Vv. 
McMillan, 29 Ala. 147; Jenkins v. Mce- 
Conico, 26 Als, 213; MecMorris  v. 
Crawford, 15 Ala. 271; Puryear VW. 
Beard, 14 Ala. 121; Houston vy. Stan- 
ton, 11 Ala. 412; Ward v. Ross, 1 


Stew. 1386. | 
v. Feazel, 113 Ark. 


Ark, 
289, 168 SW 568; Morton v. Morton, 
SW 218; Scaife: v; 


$2 Ark. 492, 102 
Byrd, 39 Ark. 568. 

Cal—Cox v. Schnerr, 172 Cal. 371, 
156 P £09; Williams v. Kidd, 170 Cal. | 
631, 151 P 1, AnnCasl916E 703; Zihn} 
v. Zihn, 158 Cal. 405, 95 P S68; W ard | 
v. Dougherty, 75 Cal 240, 17 'p 193, 
J AmSR 151; Branson v. Caruthers, | 
49 Cal. 374; Fisher v. Fisher, 23 Cal. 
A. 310, 187 P 1094; Thompson v. Mc-} 
Kenna, 22 Cal A. 129, 183 P 512:} 
Bohn v. Gunther, 18 Cal. A. 191,122) 
P 98$l; Central Trust Co. v. Stoddard, | 
4 Cal. A. 647, 8S P 806. 

Conn=Mallory v. Aspinwall, 2 Day 
280. 

Del.—Hitchens v. 
Del. 497, 94 A $03. 

D. C—Walker v. 
76; Carusi v. Savary, 


22, 


| 
Ellingsworth; 28 | 
| 
/ 


Warner, 31 APP. | 
6 App. 330. 


Fla—Campbeill v. Carruth, 32 Pla, | 
264, 13 S 432; Billings v. Stark, 15) 
Fla. 297; Southern L. Ins., ete., Cov Vv. | 


Cole, 4 Fla. 359. 

Ga—Hill wv. Merritt, 146 Ga. 307, | 
91 SE 204; Black v. Thornton, 30 Ga, 
361; Ruskin v. Shields, 11 Ga. 636, 56 | 


AmD: 436. 
Ill.— Fitzgerald v. Daly, 284 Til. 42, 
119 NE 911; Schultz v. Schultz, 274) 


Ill. 341, 113 NE 688; Brock v. Stines, 
258 Th. 346, 101 NE 585; Hathaway 
vy. Gook, 258 Il. 92, 101 NB 227; } 
Potter v. Barringer, 236 Dll. 224, 86 
NE 233; Inman v. Swearingen, 198 Tl, 
437, 64 NE 1112; Griffin v. Griffin, 125 | 
iN.’430, 17 NE 782; McCann v. Ather- | 
ton, 106 Ill. $1; Reed v. Douthit, 62 } 
Til. 348; Mallers v. Crane Co., $2 Tl. 
A. 514 [aff 191 Tl. 181, 60 NE 804). 

Ind.—Pool v. Davis, 135 Ind. 323, 
$4 NE 1130; Vaughan v. Godman, 94 
Ind. 191; Squires v. Summers, 85 Ind. 
252; Burkholder v. Casad, 47 Ind. 
418; Berry v. Anderson, 22 Ind. 86. 

Iowa—Hintz v. Hintz, 176 Iowa 
$92, 157 NW S78; Witt v. Witt, 174 
Iowa 1738, 156 NW -821; Stiles -v. 
Breed, 151 Towa 86, 1380 NW 376; 
Courtney v. Courtney, 149 Iowa 645, 
129 NW 52; Schurz v. Schurz, 128 
NW 944; Burrow v. Hicks, 144 Iowa 
584, 120 NW 727: In re Brigham, 144 
Iowa 7i, 120 NW 1054; Hild v. Hild, 
129 Iowa 649, 106 NW 159, 113 AmSR } 
600; Nowlen v. Nowlen, 122 Towa 541, 
98 NW 3883; Nichols v. Sadler, 99 
Towa 429, 68 NW 709; Blair v. Howell, 
68 Iowa 619, 28 NW 199. See Conway 
v. Rock; 189 Towa 162, 117 NW_ 273 
(holding that delivery of a deed is to 
be inferred from its unexplained pos- 
session, for a long time after its exe- 
cution by the grantee). 

Kan.—Malarey v. Cameron, 98 Kan, 
620, 159 P 19, 98 Kan. 70, ok P ee 
{reh den 99 Kan. 424, 161 P 1180, 
Kan, 677, 162 P 1173). 

Ky.—Jacoby v. Nis hols, 62 SW 734, 
23 KyL 205; Shoptaw v. Ridgway, 60 
SW. 728, 22 KyL 1495. 

Me.—Coombs v. Fessenden, 116 Me, 
304, 101 A 465; Andrews v. Dyer, 7S 
Me. 427, 6 A 833; Patterson v. Snell, 
eo 559; Hatch v. Haskins, 17 Me. 


; Carnes v. 


| Rdw. 


Mass.—Butrick vy. Tilton, 141 Mass, 


98, 6 NE 563; Valentine Vv. Wheeler, 
116, Mass. 478; Chandler vy. Temple, 


4 Cush, 285; Whitaker v, Salisbury, 
15 Pick. 584; Ward v. Lewis, 4 Pick. 
518; Maynard v. Maynard, 10 Mass, 
456, 6 AmD 146; Reddin yv. Shute, 1 
Dane Abr. 575, 

Mich.—Barras v. Barras, 192 Mich. 
584, 159 NW 147; Wilbur v. Grover, 
140 Mich. 187, 103 NW 583; Fenton v. 
Miller, 94 Mich. 204, 58 NW. 957; 
Foster v. Hill, 55 Mich. 540, 22 NW 
30; Patrick v. Howard, 47 Mich. 40, 

, T1; Dawson v. Hall, 2 Mich. 


Minn.—Vessey v. Dwyer, 116 Minn. 
245, 183 NW 613. 

Miss.—McaAllister 
103 Miss. 418, 60 S 570; Morris v. 
Henderson, 37 Miss. 492. 

Mo.—Crutcher v. Stewart, 204 SW 
18; MeFarland v. Brown, 193 SW 800; 
Pitts v, Sheriff, 108 Mo. 110, 18 sw 
1071; Allen v. De Groodt, 105 Mo. 
449, ‘16 SW 494, 1049; Scott v. Scott, 
95 Mo. 300, § SW 161; Rogers v. 
Carey, 47 Mo. 282, 4 AmR’ $22. 

Nebr.— Wilson v. Wilson, 85 Nebr. 
167, 122 NW 856, 83 Nebr, 562, 120 
| NW 147; Roberts v. Swearingen, 8 
Nebr. 363, 1 NW 3805. 

N. H.—Little v. Gibson, 39 N. H. 

J—Benson v. Wolverton, 15 
; Black vw. Shreve, 13 

N. Y¥.—Strough v. Wilder, 119 N. Y. 
530, 23 NE 1057, 7 LRA 555 [aff 49 
Hun 405, 3 NYS 567]; Mercantile Safe 
Deposit Co. v. Huntington, 89 Hun 
465, 35 NYS 390, 2 N¥AnnCas 215; 
Platt, 41 N. Y. Super. 435; 
In_re Reynolds, 163 NYS 803. m 

N. C—Phiter v. Mullis, 167 NG 
405, 83 SE 582; Williams v. Springs, 
29 N. CG. 384, 

Oh.— Harvey v. Jones, 1 Disn. 65, 
12 Qh. Dee. (Reprint) 490; Lore v. 
Truman, 1 Oh. Dec. (Reprint) 510, 10 
WestLJ 250. 

Or—Pierson v. Fisher, 48 Or. 223, 


$5 — 621. 
aa Pa—Rhine v. Robinson, 27 Pa. 


vy... Richardson, 


*p eee C—Collins v. Bankhead, 32 S.C. 
ren D.—Evenson v. Webster, 5 S. D. 


266, 58 NW 669. 

FP a -—Goodwin v. Ward, 6 Baxt. 

i. 

Tex.—Tuttle vw. Turner, 28 Tex. 
759; Sadler v. Anderson, 17 Tex. 245; 
Hensley v. Pena, (Civ. A.y 200 SW 

427; Irvin v. Johnson, 56 Tex. Civ. A. 

re 120 SW 1085. 
Vt—Dwinell y. Bliss, 58 Vt. 353, 5 
Roberts, 96 Wash. 


A 317. 

Wash.—Eves v. 

99,164 P 915, 916 [cit Cyel. 

W. Va—Ward vw. Ward, 43 W. Va. 
1, 26 SE 542; Beard, 6 
W, Va. 110. 
Wis.—Chase v Woodruff, 138 Wis. 
555, 118 NW 978, 126 AmSR 972. 
Eng.—Hare v. Horton, 5 B. & Ad. 
715, 27 ECL 302, 110 Reprint 954. 
Peas S—Cogswell v. O'Connor, I1 

Pr. Edw. Isl—Doe v. Knight, 1 Pr. 
Ish 448. 

[a] Possession of a deed and land 
under it raises a presumption of de- 
livery. Lewis v. Watson, 98 Ala. 479, 
18 S 570, 89 AmSR 82, 22 LRA 297; 
MeMorris v. Crawford, 15 Ala, 271. 

$9. Towa.—Witt v. Witt, 174 Iowa 
178, 156 NW $21; Schurz v. Schurz, 
128 NW 944. 

Kan.—Fish > Vv. $5 Kan. 
837, 116 P s9s. 

Ky.—Shoptaw_ v. 
723) 22 KyL 1495. 


Newlin v. 


Poorman, 


Ridgway, 60 SW 4a. 


204 SW 
Swearingen, § 


18. 

Nebr.—Roberts vw 
BESS 363. 1 NW 305. 

~ D—Cassidy v. Holland, 27 S. D. 

ost 130 NW 772. 

Tex.—_W entzell Y¥. 
189 SW 304 

W. Va—Wara v. Ward, 43 Wy, Va. 
1, 26 SB 542, 

Compare Barras v. Barras, 192 
Mich, 584, 591, 159 NW 147 (where 
the court said: “The presumption of 
delivery arising from the possession 
ef a deed, or from the fact that it 
has been recorded, is not conclusive, 
and merely stands in the place of evi- 
dence. And, while the weight of evi- 
dence may be with the presumption 
until adverse proof of equal or great- 
er weight has been received, yet 
weight of evidence and burden of 
preof must not be confounded. The 
burden of proving delivery by a pre- 
ponderance of evidence, like proy- 
ing any other act necessary to the 
effectiveness Of a deed, is ordinarily 
upon the party relying upon the deed, 
‘and was upon the defendant in this 
case throughout the trial’). But see 
Jourdan v. Patterson, 102 Mich. 602, 
61 NW 64 (where a deed had been 
kept in possession of grantor until 
two days before his death when the 
grantee obtained the key of the box 
in which it was kept, took it, and 
had it recorded). 


Mo.—Crutcher v. Stewart, 
Chester, (Civ. A.) 
} 


U. S—Miekiff v. Colton, 242 
Fed. 373, 155 CCA 149. 
Ark.—Blakemore v. Byrnside, 7 
Ark. 505, 


Cal—Central Trust Co. v. Stod- 
dard, 4 Cal. A. 647, 88 P 806; yes 
Noe v. Hollar, 6: Cak A. 137, -9)° P 


a ce haan v. May, 19 Del. 233, 50 
tee pee L. Ins., ete, Ca. v. 


Cole, 4 Fla. 359, 
Ga, 4 Saas v. Thornton, 31 Ga. 641, 
Towa.—Schaefer v. Anchor Mut. F. 
Ins. Co., 100 NW 857. 
gghlass—Chandler v. Temple, 4 Cush, 
+S eich. —Barras v. Barras, 192 Mich. 
584. 159 NW 147; Barron v. Mercure, 


‘182 Mich. 439, 98 NW 1071. 
Mo.—Crutcher vy, Stewart, 204 SW 


Nebr.—Roberts  v. 8 
Nebr. 363, 1 NW 305. 

N. J—Farlee vy. Farlee, 21 N. J. L. 
279; Rennebaum v. Rennebaum, TS 
;N. J. Eq. 4237, 79 A $09 [aff 79 N. I 
= 654 mem, 88 A 1118 mem]. 


Swearingen, 


. Y—Carnes v. Platt, 41 N. Y. 
Super. 435. 

- C—Perkins v. Thompson, 123 
NEC. 175, $1 Ses S87} Clayton v. Liv- 
erman, 20 N. C. 379. 

Pa.—Cameron v. Gray, 202 Pa. 566, 
52 A A 182; Rhine v. Robinson, 27 Pa. 


30. 
Ss. C—Shaw v. Cunningham, 16 


S. Cc. 631 

Tex. erat ne v. Pena, (Civ. A.) 
200 SW_ 427. 

W. Wa—Gaines v. Keener, 48 
W. Va. 56, 35 SE 856; Newlin v. 
Beard, 6 W. Va. 110. 

41. Steeple v. Downing, 60 Ind. 
478; Stewart v. Redditt, 3 Ma. 67; 
Morris v. Henderson, 37 Miss. 
McClellan v. Zwingli, 24 NYS 
ae a8 Andrews v. Dyer, TS Me, 427, 

S38. 

{a] Possession of a trust deed by 
one of the cestuis que trustent, the 
deed being signed by the grantor and 
grantee; raises presumption of de- 
livery. Wallace v. Berdell, 97 N.Y. cs 


Daisz’s App., 128 Pa, hoe 
para 


For later vases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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delivery arising from possession by the grantee 
will not be overcome by indefinite evidence on the 
part of the grantor,‘* and that it is overcome by 
evidence that the grantor delivered the deed to a 
third person for delivery on specified conditions, and 
that the third person, in violation of the instruc- 
tions, delivered the deed to the grantee,*4 but not 
by the fact that the grantee has failed to record his 
deed, and allowed the grantor to remain in posses- 
The circumstance that the possession is not 
affirmatively shown to have originated prior to the 
death of the grantor does not defeat the presump- 
tion,?® although of course it may weaken it.47 
presumption of delivery arising from possession is 
not dependent upon evidence of the payment of 


sion.*® 


consideration.4§ 


Manual delivery. Manual delivery of a deed, in 
form a present grant, to the grantee in the presence 


43. Wright v. Wright, 77 Fed. 795; |.Johnson, 


Carnes vy. Platt, 41 N. Y. Super 435 
(holding that a person upon whom 
the burden rests to show that a deed 
was not delivered must satisfy the 
jury beyond a reasonable doubt that 
he has made out his case, and estab- 
lished the fact of nondelivery). 

44. Moore v. Trott, 156 Cal. 353, 
104 P 578, 134 AmSR 131. 

45. McGee v. Allison, 94 Iowa 527, 
63 NW 324. Compare McFall v. Mc- 
Fall, 136 Ind. 622, 36 NE 517. But 
see Scott v. Scott, 95 Mo. 300, 8 SW 
161 (holding that presumption arising 
from possession is not supported by 
the mere fact that the grantee re- 
ceived by mail an envelope addressed 
in his own handwriting, which con- 
tained the deed when filed for record, 
when it appears that the deed was 
not recorded until after the death of 
the grantor, and that both the gran- 
tor and the grantee had made dec- 


larations inconsistent with its de- 
livery). 
46. Malaney v. Cameron, 98 Kan. 


620, 159 P 19. 

47. Malaney v. 98 Kan. 
620, 159 P 19. 

48. Stiles v. Breed, 151 Iowa 86. 
130 NW 376. 

49. Wilbur v. Grover, 140 Mich. 
187,-103 NW 583. 

[a] Deed by corporation.—Proof 
that a deed executed in the name of 
a corporation by its treasurer was 
handed by him to the grantee in an 
attempted completion of a sale which 
the treasurer was authorized to make, 
and that the deed for more than three 
months remained in the possession of 
the grantee, was evidence of its due 
delivery to him. Bishop vy. Burke, 207 
Mass. 133, 93 NE 254 


Cameron, 


50. Wilbur v. Grover, 140 Mich. 
187, 103 NW 583. 
51. Ward v. Conklin, 232 Tl. 553, 


83 NE 1058 (holding that the pre- 
sumption of the delivery of the deed 
arising in such case is not overcome 
by the fact that the deed was after- 
ward returned to the grantor’s pos- 
session, and that he continued to 
exercise dominion over the property 
up to the time of his death, where 
the return of the deed to the grantor 
and his dominion over the property 
may as well be attributed to some 
agreement made after the deed was 
executed and passed to the grantee 
as to a prior arrangement). 

52. Fyffe v. Fyffe, 106 Ill. 646. 

53. U. S.—Younge v. Guilbeau, 3 
Wall. 636, 18 L. ed. 262; ‘Guenther Vv. 
Dennis-Simmons Lumber Co., 246 
Fed. 521; Bulkley v. Buffington, 4 F. 
Cas. No. 217; 5 McLean 457. 

Ala.— Napier v. Elliott, 177 Ala. 
113, 58 S 435; Rickert v. Touart, 174 
Ala. 107, 56 S 708; Gulf Red Cedar 
Co. v. Crenshaw, 169 Ala. 606, 53 S 
812; Elston v. Comer, 108 Ala. 76, 19 


S 324; Alexander vy. Alexander, 71 
Ala. 295; Elsberry v. Boykin, 65 Ala. 


336; Burt v. Cassety, 12 Ala. 734. 
Ark.—Lee Hardware Co., Ltd. v. 


| der or 
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of the grantor, and the formal acceptance and re- 
tention of the deed by the grantor, nothing being 
said or done to qualify the legal effect of the acts 
and conduct of the parties, raises an inference of 
a legal delivery of the deed *® which is not af- 
fected by the mere bodily illness of the grantor 
at the time of the delivery,°° and is even stronger 


is one of voluntary settlement.®! 


Where two persons have the same name, a delivery 
to one without any statement that the deed is de- 
livered to him for the other person will raise a 
presumption that it was delivered to such grantee 
for his own benefit.5? 

Effect of Record or Delivery for 
Record. That a deed has been duly executed, ac- 


knowledged, and recorded is prima facie evidence 


201 SW 289; Colquitt v. 
tevens, 111 Ark. 314, 163 SW 1141; 
Felker v. Rice, 110 Ark. 70, 161 SW 
162; Stephens v. Stephens, 108 Ark. 
53, 57, 156 SW 837 [cit Cyc]; Graham 
v. Suddeth, 97 Ark. 283, 286, 133 SW 
1033 [cit Cyc]. See Kerr v. Birnie, 
25 Ark. 225. 

Cal.—Ward v. Dougherty, 75 Cal. 
240, 17 P 193, 7 AmSR 151; Corker v. 
Corker, 95 Cal. 308, 30 P_541; Bensley 
v. Atwill, 12 Cal. 231. But see Barr 
v. Schroeder, 32 Cal. 609 (holding 
that a. deed should come from hands 
of grantee or someone claiming un- 
through him in order that 
recording should be evidence of de- 

v. London, 


livery ).. 

Conn.—Wiley ete, F. 
Ins. Co., 89 Conn. 35, 92 A 678. 

Fla.—Ellis v. Clark, 39 Fla. 714, 
23 S 410; Levy v. Cox, 22 Fla. 546. 

Ga.—Shelton v. Edenfield, 96 SE 3; 
Mays v. Fletcher, 137 Ga. 27, 72 SE 
408; Stallings v.. Newton, 110 Ga. 
875, 36 SE 227; Bourquin v. Bourquin, 
110 Ga. 440, 35 SE 710; Allen v. 
Hughes, 106 Ga. 775, 32 SE 927, 
Parker v. Salmons, 101 Ga. 160, 28 SE 
681, 65 AmSR 291; Ross v. Campbell, 
73 Ga. 309; Wellborn v. Weaver, 17 
Ga. 267, 63 AmD 235; Cammon v. 
State, 20 Ga. A, 175, 92 SE 957. 

Ill.—Sargent v. Roberts, 265 Ill. 
210, 106 NE 805; Buck v. Garber, 
261 Ill. 378, 103 NE 1059; Spencer v. 
Razor, 251 Tl, 278, 96 NE 300; Schroe- 
der v. Smith, 249 Ill. 574, 94 NE 969; 
Ackman v. Potter, 239 Ill. 578, 88 NE 
231; Kirby v. Kirby, 236 Ill. 255, 86 
NE 259; Blake v. Ogden, 223 Ill. 204, 
79 NE 68; Calkins v. Calkins, 220 Ill. 
111, 77 NE 102; Konser v. Konser, 
219 Ill. 466, 76 NE 846; Valter v. 
Blavka, 195 Ill, 610, 63 NE 499; Wal- 
ton v. Burton, 107 Ill. 54; Union Mut. 
L. Ins. Co. v. Campbell, 95 Ill. 267, 
35 AmR 166; Warren y. Jacksonville, 
15 Ill. 236, 58 AmD 610; Kinney v. 
Wells, 59 Ill. A. 271. 

Ind,— Vaughan y. Godman, 103 Ind. 
499, 3 NE 257; Taylor v. McClure, 28 
Ind. 39; Somers v. Pumphrey, 24 Ind. 
231; Mallett v. Page, 8 Ind. 364; 
Koons y. Burkhart, (A.) 119 NE 820; 
Reed v. Robbins, 58 Ind. A. 659, 108 
NE 780; Firemen’s Fund Ins. Co. v. 
Dunn, 22 Ind. A. 332, 53 NE 251. 

Iowa.— Witt v. Witt, 174 Iowa 173, 
156 NW 321; Tucker v. Glew, 158 
Iowa 231, 139 NW 565; Bureh v. 
Nicholson, 157 Iowa 502, 1837 NW 
1066; Noble v. Noble, 151 Iowa 698, 
130 NW 114 (where deed recited con- 
sideration); Burrow v. Hicks, 144 
Iowa 584, 120 NW _ 727; Webb v. 
Webb, 130 Iowa 457, 104 NW 438: 
Davis v. Hall, 128 Iowa 647, 105 NW 
122; Connard v. Colgan, 55 Iowa 538, 
8 NW 351; Everett v. Whitney, 55 
Iowa 146, 7 NW 487; Tallman v. 
Cooke, 39 Iowa 402; Robinson v. 
Gould, 26 Iowa 89; Savery v. Brown- 
ing, 18 Iowa 246. 

Kan.—Balin vy. Osoba, 76 Kan: 234, 
237, 91 _P 57 [cit Cyc]; Pentico v. 
Hays, 75 Kan, 76, 88 P 738, 9 LRANS 


of its delivery °° and acceptance, where a beneficial 


224; Neel v. Neel, ee - ee Heil v. 
Redden, 45 Kan. 562, P 2. 
179 Ky. 


Ky.—-Sasseen v. Wactnoe 
632, 201 SW 39; North Jellico Goal 
Co. v. Helton, 174 Ky. 335, 192 SW 
32; Justice v. Peters, 168 Ky. 583, 
182 SW 611; Collings v. Collings, 92 
SW 577, 29 KyL $51; Morrison v. 
Fletcher, 119 Ky. 488, 84 SW 548, 27 
KyL 124; Coppage v. Murphy, 68 SW 
416, 24 KyL 257; Lay v. Lay, 66 SW 
371, 23 KyL 1817; Hamilton y. Win- 
ston, 10 Ky. Op. 355. 
Me.—Rowell v. Hayden, 40 Me. 
582. Compare Patterson vy. Snell, 67 
Me. 559. But see Egan vy. Horrigan, 
96 Me. 46, 51 A 246; Hill v. McNichol, 
80 Me. 209, 13 A 883 (holding the 
words “signed, sealed and delivered” 
and the recording of a deed no evi- 
dence of delivery). 
Md.—Houlton v. Houlton, 119 Md. 
180, 86. A 514; Dayton v. Stewart, 99 
Md. 648, 59 A 281; Phelps v. Phelps, 
ze Md. 120; Stewart v. Redditt, 3 Md. 
7 


Mass.—St. Patrick’s Religious, etc., 
SAUE. v. Hale, 227 Mass. 175, 116 NE 

Mich.—Glaze y. Three Rivers Farm- 
ers’ Mut. F. Ins. Co., 87 Mich. 349, 49 
NW 595; Sessions vy. Sherwood, 78 
Mich. 234, 44 NW 263; Stevens v. 
Castel, 63 Mich. 111, 29 NW 828; Pat- 
Ae v. Howard, 47 Mich. 40, 10 NW 

Miss.—Bullitt v. Taylor, 34 Miss. 
708, 69 AmD 412; Ingraham vy. Grigg, 
21 Miss. 22, 

Mo.—Rowley v. Rowley, 197 SW 
152; Burkey v. Burkey, 175 SW 623; 
Chambers v. Chambers, 227 Mo. 262, 
127 SW 86, 137 AmSR 567; Peters 
v. Berkemeier, 184 Mo. 393, 83 SW 
747; McReynolds v. Grubb, 150 Mo. 
352, 561 SW 822, 73 AmSR 448; Burke 
v. Adams, 80 Mo. 504, 50 AmR 510. 

Nebr.—Gustin v. Michelson, 55 
Nebr. bie 75 NW 153. 

N. H.—wWells v. Jackson Iron Mfg. 
Co., 48 N. H. 491. 

N. J.— Collins v. Collins, 45 N. J. 
Eq. 813, 15 A 849, 18 A 860. 

N. Y-—Sweetland v. Buell, 164 
N. Y. 541, 58 NE 663, 79 AmSR 676; 
Fisher v. "Hall, 41 N.Y. 416; Doorley 
v. O’Gorman, 6 App. Div. 591, 39 NYS 
768; Geissmann v. Wolf, 46 Hun 289; 
Lawrence v. Farley, 24 Hun 293; Rose 
v. Rose, 7 Barb. 174; Gilbert v. North 
American F. Ins. Co., 23 Wend. 43, 
35 AmD 543; Scrugham vy. Wood, 15 
Wend. 545, 30 AmD 75. 

N. C.—Rogers v. Jones, 172 N. C. 
156, 90 SE 117; Linker v. ‘Linker, 167 
N. 'C. 651, 83 SE 736; Buchanan v. 
Clark, 164 N. C. 56, 80 SE 424; Smith- 
wick v. Moore, 145 N. C. 110, 58 SE 
908; Wetherington v. Williams, 1384 
N. C. 276, 46 SE 728; Frank v. Heiner, 
117 N. GC. 79, 23 SE 42; Helms v. 
Austin, 116 N. C. 751, 21 SE 556; 
Bllington v. Currie, 40 N. C. 21. 

Oh.—Mitchell v. Ryan, 3 Oh. St. 
377; Harvey v. Jones, 1 Disn. 65, 12 
Oh. Dec. (Reprint) 490. 

Pa.—Clymer v. Groff, 220 Pa. 580, 
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interest is conferred.>* 


part with his title.°® 


delivery.5? 


sideration having been paid.°% 


69 A 1119, 14 AnnCas 256; Kille v. 
Ege, 79 Pa. 15; Diehl v. Emig, 65 Pa. 
820; Boardman v. Dean, 34 Pa. 252; 
Juvenal v. Jackson, 14 Pa. 519; Rigler 
v. Cloud, 14 Pa. 361; Balbec v. Don- 
aldson, 2 Grant 459; Chess v, Chess, 
1 Penr. & W. 32, 21 AmD 350; Cooper 
v. Duval, 10 Pa, Dist. 475. 

S. C.—McGee v. Wells, 52 S. C. 472, 
30 SE 602; McDaniel v. Anderson, 19 
8..C, 211; Folk :v. Varn;'30 S.C. Hq. 
3803; Dawson v. Dawson, 14 8S. C. Hq. 


Tenn.—Davis v. Garrett, 91 Tenn. 
147, 18 SW 113; Swiney v. Swiney, 14 
Lea 316; Corley v. Corley, 2 Coldw. 
520; Mcl®wen vy. Troost, 1 Sneed 186; 
Thomason vy. Hays, (Ch. A.) 62 SW 
336; Cumberland Land Co. vy. Daniel, 
(Ch. A.) 52 SW 446. 

Tex.—Thomson v. Hines, 59 Tex. 
625; Moser v. Tucker, (Civ. A.) 195 
SW 259; Village Mills Co, v, Hous- 
ton Oil Co., (Civ. A.) 186 SW 785; 
Williams v. Neill, (Civ. A.) 152 SW 
693; Belgarde v. Carter, (Civ. <A.) 
146 SW 964, 

Vt.—Morgan v. Morgan, 82 Vt. 243, 
738 A 24, 187 AmSR 1006; Fair Haven 
Marble, ete., Co. v. Owens, 69 Vt. 246, 
37 A 749. 

Wash.—Prignon v. Daussat, 4 
Wash. 199, 29 P 1046, 31 AmSR 914. 
Compare Kellogg v. Cook, 18 Wash. 
616, 562 P 283. 

Wis.—Cooper v. Jackson, 4 Wis. 537. 
ee aceek v. Chambers, 8 Man. 

d. 

N. S.—McDonnell v. McMaster, 15 
N. S. 872; Gammon v. Jodrey, 11 N.S. 
814 (per Young, J.). 

“The record of a deed by the 
grantor is presumptive evidence of 
the delivery. Indeed, it is evidence 
of a most cogent character tending 


to show delivery, for it is tanta- 
mount to a public proclamation by 
the grantor at a public place, in- 


tended for the world to act upon, that 
the grantor had in apt and due form 
transferred his title (and thereby his 
land) to another.” Chambers — v, 
Chambers, 227 Mo. 262, 284, 127 SW 
86, 187 AmSR 567. 

{a] Although a prima facie case 
of execution and delivery does not 
exist because of a defective certifi- 
cate of acknowledgement, yet the jury 
may consider the fact that the in- 
strument has been recorded in de- 
termining the question whether it 
was delivered, Heintz v. O'Donnell, 
17 Tex, Civ. A, 21, 42 SW 797. 

[b] A registered deod which has 
been lost will be presumed to have 


been delivered. Powers v. Russell, 
138 Pick. (Mass.) 69. 
[ec] As to registration as pre- 


sumptive evidence of delivery, it is 
not error for the court to refuse to 
charge the jury thereon where the 
deed was found among papers of the 
deceased and was not recorded until 
after his: death. Bquitable Mortg. 
Co. v.. Brown, 105 Ga, 474, 30 SH 687, 


54, Ark.—-Graham v. Suddeth, 97 
Ark. 283, 138 SW 1088. 
ll—Thompson vy. Dearborn, 107 


if 
Tll. 87: Warren: v, 
Til, 286, 58 AmD 610. 
Ky.—Sasseen v, Farmer, 179 Ky. 


Jacksonville, 15 


And the delivery of a deed 
for record, by one who has executed and acknowl- 
edged it, with unqualified instructions to record it, 
will raise the presumption in the absence of any 
rebutting circumstance that the grantor intends to 
{ Again the assent of the 
grantor will be presumed to the delivery of a deed 
for record unless a dissent is shown.°° 
sion of the property conveyed under a recorded deed, 
valid on its face, affords presumptive evidence of 
Presumption of delivery, arising from 
record, is not dependent upon evidence of a cor- 
Where there is no 
evidence tending to show that the grantor had any 
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So posses- 


632, 201 SW 39; North Jellico Coal 
Co. v. Helton, 174 Ky. 335, 192 SW 
32; Justice v. Peters, 168 Ky. 583, 
182 SW 611; Collings v. Collings, 92 
SW 577, 29: KyL ‘61; Morrison v. 
Fletcher, 119 Ky. 488, 84 SW 548, 27 
KyL 124; Goggin v.. Hutchinson, 9 
Ky. Op. 866; Abbott v. Letteral, 7 Ky. 
Op. 470. 

Mo.—Rowley v. Rowley, 197 SW 152. 

Nebr.—Bowman vy. Griffith, 35 Nebr. 
861, 58 NW 140. 


N. Y.—Gifford v. Corrigan, 105 
N, Y. 228, 11 NE 498. 

Tex.—Moser v. Tucker, (Civ. A.) 
195 SW 259; Luzenberg v. Bexar 


Bldg., etc., Assoc., 9 Tex. Civ. A. 261, 
29 SW 237. 

[a] Subsequent recording of a 
deed which the grantee has refused to 
accept raises no presumption of de- 


oe Gaither v. Gibson, 61 N. C. 
DOV. 
[b] Deed imposing obligation.— 


Where a deed imposes on the gran- 
tee an obligation to pay an existing 
encumbrance, the recording does not 
afford even prima facie evidence of 
Gores Thompson v. Dearborn, 107 

55. Skipper v. Holloway, 191 Ala, 
190, 67.S 991; Carter v. McNeal, 85 
Ark, 150, 110 SW 222; Mitchell v. 
Ryan, 8 Oh. St. 377; Sparkman Vv. 
Jones, 81S. C. 4538, 62 SE 870. 

56. Wau Claire Lumber Co. v. An- 
derson, 18 Mo, A, 429. 

[a] Where a grantee has obtained 
a deed surreptitiously and placed it 
on record, nothing will give it vital- 
ity except either an explicit ratifica- 
tion of the instrument, or such an 
acquiescence, after a knowledge of 
the facts, as will raise a presump- 
tion of express ratification. Hadlock 
v. Hadlock, 22 Ill. 384. 

57. Little v. Little, 28 Colo. A. 
518, 180 P 1022; Hatch v. Hatch, 46 
Utah ‘218, 148 P 483. 

58. Stiles v. Breed, 151 Iowa 86, 
130 NW 876. 

59. Spencer y. Razor, 251 Ill. 278, 
290, 96 NE 300. 

“When the instrument is delivered 
the grantee may record it, and the 
fact that it was filed for record 
raises the presumption that it was 
delivered by the grantor to the gran- 
tee and that it was rightfully filed 
for record by the grantee or by some- 
one acting for him and in his behalf.” 
Spencer v. Razor, supra. 

60. Bouvier-Iaeger Coal Land Co. 
v. Sypher, 186 Fed. 644 [aff 191 Fed. 
1006,°.111 CCA 6738]; Cussack ‘vy. 
Tweedy, 126 N. Y. 81, 26 NBD 10338 
{aff 56 Hun 617, 11 NYS 16]. 

fa] The rule is applicable where 
the deed was not presented for record 
until nine years after its date, after 
the death of all the parties and the 
officer before whom it was purported 
to have been acknowledged by a per- 
son unknown and not shown to have 
any connection with the grantee, and 
where there was no claim by the 
grantee or persons under him. for 
thirty years after the record or near- 
ly fifty years after its date. Bouvier- 
Taeger Coal Land Co. v. Sypher, 186 
Fed. 644 [aff 191 Fed. 1006, 111 CCA 
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agreement with the grantee that the deeds should 
not be recorded, or any reason to believe that 
they would not be recorded, the absence of evidence 
showing that the grantor authorized the recording 
of deeds is immaterial.®® 
presumption of the delivery of a deed where it is 
not recorded until long after its date;°° and the 
time of filing a deed for record is not prima facie 
the time of delivery.** 
ery arising from recording, however, is rebuttable,°? 
especially where the deed is recorded by or under 
the direction of the grantor.®* 

[§ 498] g. Presumptions as to Registration. 
Deeds will be presumed to be filed for record in the 


There is, however, no 


The presumption of deliy- 


673]. 

61. Bull v. Griswold, 19 Tll. 681. 
But see Ford v. Gale, 155 App. Div. 
675, 140 NYS 541 (holding that, where 
there was no proof of delivery of a 
deed at the time of its execution, but 
a presumption of delivery from its 
recording two years thereafter, the 
issue of the grantor’s mental com- 
petency as relating to delivery was 
to be determined as of the time of 
the recording). 

62. Ala.—Skipper v. Holloway, 191 
Ala. 190, 67 S 991; Napier v. Elliott, 
146 Ala. 213, 40 S 752, 119 AmSR ‘17; 
Alexander v. Alexander, 71 Ala. 295. 

Conn.—Humiston v. Preston, 66 
Conn, 579, 84 A 544. 

Del.—Jones v. Bush, 4 Del. 1. 

Ill.— Hathaway v. Cook, 258 Ill. 92, 
101 NE 227; Sullivan v. Eddy, 154 
Ill. 199, 40 NE 482; Union Mut. L. 
Ins. Co. v. Campbell, 95 Ill. 267, 85 
AmR 166. 

Ind.—Townsend v. Millican, 53 Ind. 
A. 11, 101 NE 112. : 

Iowa.—Stiles v. Breed, 151 Iowa 86, 
130 NW 376; Davis v. Davis, 92 Iowa 
147, 60 NW 507; Deere v. Nelson, 73 
Iowa 186, 34 NW 809, 

Me.—Smith v. Booth Bros., ete., 
Granite Co., 112 Me. 297, 92 A 103; 
ps tl! v. McGraw, 79 Me. 257, 9 A 

Mich.—Barras v. Barras, 192 Mich. 
584, 159 NW 147; Hendricks v. Ras- 
con, 58 Mich. 575, 19 NW 192. 

Minn.—Hooper v. Vanstrum, 92 
Minn. 406, 100 NW 229. 

Mo.—McCune vy. Goodwillie, 204 Mo, 
806, 102 SW _ 997. 

N. J.—Beckett v. Heston, 49 N. J. 
Eq. 510, 23 A 1014 [aff 52 N. J. Eq. 
585, 83 A 50] 


N. Y.—Knolls v. Barnhart, 71 N. Y. 
474; Doorley v. O'Gorman, 6 App. 
Div. 591, 89 NYS 768; Jackson v. 


Phipps, 12 Johns. 418. See Mannix 
See ara. 75 App. Div. 135, 77 NYS 
aunt C.—Gaither v. Gibson, 61 N. C. 

Pa.—Boardman vy. Dean, 34 Pa. 252; 
Harwood v. Steel, 4 Phila. 88 

Vt.—Fair Haven Marble, etc., Co. 
v. Owens, 69 Vt. 246, 37 A 749. 

See Coppage v. Murphy, 68 SW 416, 
24 KyL 257. 

[a] Execution and _ registration 
are only prima facie evidence of de- 
livery, throwing the burden of prov- 
ing the Contrary intent on the gran- 
tor. Thompson v. Jones, 1 Head 
(Tenn,) 574. 

[b] As against third parties and 
grantor’s creditors, recording is not 
conelusive as to delivery. Bullitt v. 
Taylor, 34 Miss. 708, 69 AmD 412. 

{e] A delivery is not to be in- 
ferred for the purpose of peers | 
a contract of insurance on the groun 
that the property was vested in an- 
other than the insured, where the 
only evidence of delivery is the fact 
that it is on record and it appears 
that, since the execution of the deed, 
the parties have dealt with the prop- 
erty the same as if no conveyance 
had been made. Walsh vy. Vermont 
Mut. F. Ins, Co., 54 Vt. 351. 

63. ‘Wellborn vy. Weaver, 17 Ga, 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


an 
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order in which they are handed to the recorder, as 
it is his duty to do in that order,** and to have 
been recorded in the proper county.® So a pre- 
sumption arises that a deed was recorded in full on 
the same day on which it was entered in the general 
index.*® And it will be presumed that a copy of a 
deed is correct and that the deed was properly re- 
corded where it appears that the original is lost 
and that the copy is taken from the recorder’s 
books, there being no other office of registration but 
his.°7 In the absence of proof to the contrary, a 
deed is presumed to have been put of record pres- 
ently after the date of its execution.®® But a deed 
will not be presumed to have been recorded in the 
time required by law where there is no evidence of- 
fered and no indorsement on the deed to show 
when it was recorded; but the burden of proof is 
held to be on the party claiming under it to show 
that it was recorded in due time.®® Upon the ques- 
tion whether the registry of a deed”of ancient date 
was authorized by any law so that the registry may 
be evidence of the original deed, it has been de- 
cided that the law will always incline to give effect 
to such proceedings if possible, on the ground that 
a presumption in their favor, that at the time they 
were regarded as valid, arises from the fact of their 
haying been taken, and the court will presume that 
the proceedings were justified by some law which 
then existed.7° 

[§ 499] 8. Consideration—a. In General. A 
deed is prima facie evidence of a good considera- 
tion ™ and of what the consideration was upon which 
it was executed,’? and is evidence that the grantor 
267, 68 AmD 235; Chess v. Chess, 1 
Penr. & W. (Pa.) 32, 21 AmD 350. 
See Hendricks yv. Rasson, 53 Mich. 
575, 19 NW 192. 

64. Brookfield v. Goodrich, 32 Ill. 
363 (where two deeds of trust on the 


same property were handed to the 
recorder on the same day, one im- 


AmD 210. 


1438 SW 7 


[a] 
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| sumption of adequate consideration.** 


Mich.—Thompson __v. 
Mich. 214, 12 AmR 243. 
Mo. < Yates vy. Burt, 161 Mo. A, 267, 


Civ. A. 368, 118 SW. ‘11 
Under Code § 3089, providing 
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received the amount named.7* And the burden of 
proof, where the consideration of a deed is at- 
tacked, is on the person attacking it.74 So in de-’ 
termining the legal effect of an executed conveyance 
in the absence of evidence to the contrary, the law 
will imply a consideration.7© And where the con- 
sideration for a deed from a husband to the wife 
is called in question, the presumption is that it 
was a gift or advancement, and the burden is on 
the grantee to show the contrary.7* But the pre- 
sumption that payment of the purchase money has 
been made may be rebutted where nothing touching 
the consideration or such payment is shown by the 
deed.”” So a recital of the receipt of consideration 
may be rebutted by parol evidence of an additional 
consideration.’® The consideration named in a deed 
is prima facie evidence of the value of the prem- 
ises.“9 Where a deed provides that the grantee 
shall assume and pay existing mortgages, liens, 
taxes, and claims of any and every description, the 
presumption is that such payments were a part 
of the consideration for the conveyance.®® 

[§ 500] b. Sufficiency. A conveyance founded 
on a consideration of blood and marriage is pre- 
sumed valid.8t. But where a deed which purports 
to be founded on a valuable consideration is im- 
peached by showing that no such consideration was 
paid, it cannot be sustained by showing that the 
consideration was natural love and affection.8? It 
has been held that, where a conveyance is not at- 
tacked until long after the death of the grantor, 
no fraud being shown, there was an absolute pre- 
So after a 

N. J.—Chandley v. Robinson, (Ch.) 
ine. 180 


Y.—Clarke v. Davenport, 14 
N.Y. Super. 95. 


Waters, 25 


Okl.—Jordan v. Jordan, 162 P 
ee 55 Tex. | 758. 
Tenn.—Gaugh v. Henderson, 2 
Head 628. ; 


Tex.—Russell v. Beckert, (Civ. A.) 


mediately after the other). 


65. Hill v. Grant, (Tex. Civ. A.) 
44 SW 1016. 
66. Oconto Co. v. Jerrard, 46 Wis. 


317, 50 NW 591. 

[a] The presumption is not re- 
butted by evidence of a subsequent 
register of the same county that it is 
his habit to record the deeds in full 
before making entries in the index 
beok. Oconto Co. vy. Jerrard, 46 Wis. 
317, 50 NW 591. 

67. Campbell v. Skinner Mfg. Co., 
53 Fla. 632, 641; 438 S 874 [cit Cyc]; 
Pi ae v. Smith, 5° Yerg. (Tenn!) 


[a] A statute (1) providing that 
deeds registered for twenty years 
shall be presumed to have been reg- 
istered on lawful authority is con- 
strued as applying only to deeds 
executed by the grantor himself. 
Murdock v. Leath, 10 Heisk. (Tenn.) 
166. See also Webb v. Weatherhead, 
17 How. (U. S.) 576, 15) L. ed. 
Green v. Goodall, 1 Coldw. (Tenn.) 
404. (2) This provision applies to 
deeds executed by married women. 
Murdock y. Leath, supra. 

68. Palance v. Gordon, 247 Mo. 
119, 152 SW 358. 

69. Budd vy. Brooke, 3 Gill (Md.) 
198, 43 AmD 321. But see Smith v. 
Steele, 3 Harr. & M. (Md.) 103 (where 
it is decided that the jury may pre- 
sume such fact from evidence of long 
possession under the deed). 

. 70. Brown v. Edson, 23 Vt. 435. 

71. Ark.—Dodvell v. Mound City 
Sawmill Co., 90 Ark. 287, 291, 119 SW 
262 [cit Cyc]. 

Iowa.—In re Orwig, Ane NW 654; 
Carson v. Foley, 1 Iowa 52 

La.—Read v. Hewitt, 100 La. 288, 


45 o 143. 
Mass.—Parker v. eae 7 Pick. 
111; Wallis v. Wallis, 4 Mass. 135, 3 


~ 


that all contracts in writing signed 
by the party to be bound shall im- 
port a consideration, a deed imports 
a sufficient consideration. Luke v. 
Koenen, 120 Iowa 103, 94 NW 278. 

[b] ‘The consideration of a lost 
deed need not be proved where a suit 
is brought to require the heir of a 
deceased grantor to execute a quit- 
claim deed in place of his ancestor’s 
unrecorded deed. Bennett v. Waller, 
23* TITS 9% 

72. Ark.—Hoover v. Binkley, 66 
Ark. 645, 51 SW 73. 

Cal.—Kinsell v. Thomas, 18 Cal. A. 
683, 124 P 220. 

Md.—Stocket v. stb am Bd Md. 
480; Glenn v. Grover, 3 Md. 

N. C.—Miller v. Mateer, in Nees 
401, 90 SE 435. 

Tex.—Gray v. Freeman, 37 Tex. 
Civ. A. 556, 34 Sw 1105. 


Can.—Burgess v. Conway, 14 Can.. 


S:"Cr'90. 
nee of recitals see supra §§ 221- 


73. Wampton v. Haneline, 125 Ark. 
441, 189 SW 40; Walton v. Malcolm, 
264 meh 389, 106 NE 211, AnnCas1915D 
1 


7, U. S.—Houston Oil’ Co. v. 
Goodrich, 226 Fed. 434, 141 CCA 264. 

Cal.—Blair v. Squire, 6 Cal. Unrep. 
Cas. 350, 59 P 211; Barry v. Sutter, 
26 Cal. A. 240, 146 P 527; Boye v. An- 
drews, 10 Cal. A. 494, 102 P 551. 

Ill..-Lowden v. Wilson, 233 Til. 340, 
84 NE 245. 

Iowa.—Carson v. Foley, 1 Iowa 524. 

Ky.—Griggs v. Crane, 179 Ky. 48, 

200 SW 317; Menser v. Lea, 176 Ky. 
391, 195 sw 813; Fretwell v. Fret- 
well, 62 SW 1017, 23 KyL 434; Burdit 
v. Burdit, 2 A. K. Marsh. 143. 

La.—New Orleans Land Co. v. Na- 
Bee Realty Co,, 121 La. 196, 46 S 


195 SW 607. 

[a] When a consideration differ- 
ent from that expressed in a deed is 
attempted to be shown,. the burden 
of proof is on the person asserting 
it. Harraway v. Harraway, 136 Ala. 
499, 34 S 836. 

[b] While under the. law of Maine 
a grantor is not estopped from deny- 
ing the actual payment of the price 
by an acknowledgment of the re- 
ceipt of the consideration in a deed, 
yet he cannot defeat the operation 
of the deed or show that it was exe- 
cuted without consideration. Stowe 
v. Belfast Sav. Bank, 92 Fed, 90 [aff 
92- Fed. 100, 34 CCA 229]. 


75. Robertson v. Hefley, 55 Tex. 
Civ. A. 368, 118 SW 1159. 
76. Strayer v. Dickerson, 205 Ill. 


257, 68 NE 767. 
cgi Davenport v. Mason, 15 Mass. 

.78.. J. .H. Magill Lumber Co. v. 
Lane-White Lumber Co., 90 Ark. 426, 
119 SW_ 822. 

79. Karsten v. Winkelman, 209 Ill. 
547, 71 NE 465. 

80. Gage v. Cameron, 212 Ill. 146, 
72 NE 204. 

81. Frazer v. Western, 1 Barb. Ch. 
(N. Y.) 220 [aff How. A. Cas. 448, 4 
HowPr 291]. 

{a] Where the consideration is 
partly love and affection, a dispropor- 
tion between the money _ considera- 
tion and the value of the land raises 
no presumption against the validity 
of the deed. Owen v. Smith, 91 Ga. 
564, 18 SE 527. Compare Holmes v. 
Sullivan, 9 Oh. Dee. (Reprint) 499, 
14 CineLBul 167. 

g2. Burrage v. Beardsley, 16 Oh. 
438, 47 AmD 382. 

83. Gougenheim v. Ermann, 118 
La. 577, 43 S 170, 
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lapse of twenty years, it has been held that it will 
be presumed that an adequate price was paid by a 
purchaser for land conveyed to him.‘* 
rendered decedent by her daughter were rendered 
without expectation of reward or agreement there- 
for, they must be treated as gratuitous, as. affect- 
ing the sufficiency of consideration for a deed by 
decedent, and in the absence of proof are presumed 


to have been gratuitous.®> 


[§ 501] 9. Validity—a. In General. 
deed, regular upon its face, is attacked as imvalid, 
the burden of proof rests on the person making such 
attack to establish the inyalidity.S® 
who has exeeuted a deed will be presumed to have 
known its contents until the contrary is shown.’? 
So where a grantee denies that he consented to a 
condition in the deed, the burden of proving such 
And the notary’s certificate 
of acknowledgment to a deed is presumptive evi- 
dence that the parties knew that it was a deed 
and not a power of attorney.S® A person who is not 


faet rests upon him.s$ 


84 Mills v, 21, Tex. 
154. 

85. Broaddus v. James, 13 Cal. A. 
464, 110 P 158. 

86. U. S.—Clements v. Mache- 
boeuf, 92 U. S. 418, 28 L. ed. 504; 
Aleorn v. Alcorn, 194 Fed. 275; Me- 
Clung v. Steen, 82 Fed. 373;. Dowell 
KE Applegate, 7 Fed. 881, 7 Sawy. 


‘Ala. —Sellers v. Knight, 185 Ala. 96, 


Alexander, 


64S = = v. Blount, 172 Ala. 
655, 55 S293, 

Cal. oUparry v. Sutter, 26 Cal. A. 
240, 146 P 527; Sisk v. Caswell, 14 
Cal. As 377,112 P. 185. 

i v. Armagast, 158 
Iowa 507, 138 NW 873. 

Mo.—Bross v. Rogers, 187 SW 38; 
Murphy v. Gabbert, 166 Mo. 596, 66 
SW_536, 89 AmSR 733. . 

Mont.—Dubbels v. Thompson, 49 
Mont. 550, 143 P 986 (so holding un- 


der Rev. Codes §§ 4597, 7961, 7962). 
N. D:—Leonar a Vv. Fleming, 13 N. D. 
629, 102 NW 308. 
Pa.—Henry v. Dunlap, 21. LanclL 
Rev 289. 
eee v. Ivy,. (Civ. A.) 128 SW 
Eng.—Rowley v. Rowley, 1 Kay 
242, 69 Reprint 103. 
Ont.—Sheard v. Laird, 15 Ont. 
Ty 339; McEwan v. Milne, 5 Ont. 
[a] Thus, a person who seeks to 


avoid a conveyance on the ground 
that the deed is void because not duly 
stamped or the stamp not canceled 
as provided by law, such omission 
being with intent to defraud the goy- 
ernment, must allege and prove such 
fraudulent intent. Dowell v. Apple- 
gate, 7 Fed. 881, 7 Sawy. 232. 

87. Kimball v. Baton, 8 N. H. 391. 
And see Cruzen v. Pottle, 3 Nebr. 
(Unoff.) 453, 91 NW 858; In re Coop- 
er,,.20,Chs, D...611, 

[a], Grantor is presumed to have 
read the deed where he is able to 
re Michael v. Michael, 39 N. C. 

{b] Where a decree requiring a 
conveyance is not necessary to the 
validity of a deed, the record of the 
decree need not be produced. Dunn 
v. Games, 8 F. Cas. No. 4,176, 1 Me- 
erin 321. [aff 14 Pet. 322, 10 L: ed 

88. Watrous v. Allen, 57 Mich. 362, 
24 NW_ 104, 58 AmR 363. 


ri ue In re Adriaans, as App. (D. C.) 
90. Isler v. Isler, 110 Miss. 419, 
70 S 455 


91. Ala.—Robinson v. Griffin, 173 
Ala. 372.56 S 1 

Ky.—Brown a ‘Staton, 172, Ky. 787, 
189 SW 1130; Kelly v. Fields, 167 Ky. 


796, 181 SW 657 
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named in the body of the deed as grantor, but who 
signs and delivers it, is presumed to have assented 
to its provisions.°° 
parties or the circumstances surrounding the exe- 
eution of the deed may be such as to throw upon 
the grantee the burden of showing that the grantor 
knew and understood the character and effect of the 
instrument,®! to show the fairness of the transac- 


But the relationship of the 


tion,®? or that the conveyance was not procured by 


Where a> 


And a person 


Md.—Zimmerman vy. Bitner, 79 Md. 
115,°28 A 820. 

Mich.—Guinon v. Guinon, 184 Mich. 
= 150 NW 811. 

N. J.—Hall v. Otterson, 52 N. J. 
Hq. 522, 28 A 907 [aff 53 N. J. Ha, 
695, 35 A 1180]; Corrigan v. Pironi, 
48 N. J. Eq. 607, 28 A 855 [aft 47 
N. J. Eq. 185,20 A 218], 

Oh.—Baugh vy. Buckles, 2 Oh. Cir. 
Ct. 498, 1 Oh, Cir. Dec. 607. 
quae I—Harle v. Chace, 12 R. I 

Wash, Sy iat v. Tatebo, 3 Wash. 
456, 28 P 91 

See infra ee 502-511. 

92. U. S.—Snow v. Hazlewood, 157 
Fed. 898, 85 CCA 226 [certiorari den 
iigey S. 4384, 28 SCt 762, 62 L. ed. 

Cal.— Rogers v. Scott, 28 Cal. A. 
93, 151 P 379; Payne v. Payne, 12 Cal. 
A. 251, 107 P 148. 

Del.—McKnatt vy. McKnatt, 10 Del. 
Ch,. 392,93 A367. 

Ky.—Davidson vy. Davidson, 180 
Ky. 190, 202 SW 498; Gatlin v, Al- 
len, 174. Ky. 225, 192 SW 26; Shields 
v. Burge, 171 Ky. 149, 188 SW. 321; 
Kelly _v. Fields, 167 Ky. 796, 181 SW 
657; King v. Burkhart, 167 Ky. 424, 
180 SW 534; Miller v. Taylor, 165 Ky. 
463, 177 SW 247. 

Mich.—Gates vy. Cornett, 72 Mich. 
420, 40 NW 740; Duncombe vy. Rich- 
ards, 46 Mich. 166, 9 NW 149. 

N. Y.—Allen v. La Vaud, 2138 N. 
322, 107 NE 570 [rev 159 App. Diy, 
914° mem, 144 NYS 1103 mem]; Sie- 
mon v. Wilson, 3 Edw. 36. 

Pa.—Unruh v. Lukens, 166 Pa, 324, 
31 A 110; Worrall’s App., 110 Pa. 349, 

A 380, 765; Miskey’s App., 107 Pa. 


18 Lea 


Utah.—Peterson v. Budge, 35 Utah 
596,.102,P 211, 

Wis.—Smith v. Smith, 60 Wis. 329, 
19 NW 47. 

See infra §§ 502-511. 

93. U. S.—Crabb v. Watts, 249 


Fed. 357. i 
Ala.—Nelson v. Brown, 164 Ala. 
397, 51 S 360, 187 AmSR 61; Harri- 
yey v. Rodgers, 162 Ala. 515, 50 8S 
D. C.—O'Connell yv. Koob, 16 App. 
Ill.—Lord v. Reed, 254 Ill. 350, 98 
NE 553, AnnCas1918C 139. 
Iowa.—Good v. Zock, 116 Iowa 582, 
88 NW 3876; Hanna vy. Wilcox, 53 Iowa 


547, 5 NW 717 
Miller, 50 Kan. 659, 


Tenn,—Hester v. Hester, 
8 


Kan,.—Hill. v. 
32 P 354; Paddock v. Pulsifer, 43 Kan. 
718, 23 P 1049. 

Ky.—Smith v power, 96 Ky. $2, 
27 SW 855, 16 ‘yn 3 

Mich,—Guinon v. Sa 184 Mich. 


fraud, artifice, or other undue means.°® Again where 
the evidence necessary to establish the validity of 
a deed is furnished by its enrollment, the prima 
facie case made by it may be repelled.®* 

[§ 502] b. Fiduciary Relationships Raising Pre- 
sumption of Invalidity—(1) In General. A relation 
of trust and confidence, existing between the grantor 
and grantee, raises a presumption against the va- 
lidity of the conveyance, which the grantee has the 
burden of rebutting by showing the absence of fraud 
or undue influence.*® 
in which a fiduciary relation exists and the convey- 


This rule extends to all cases 


56, 150 NW 311. 
Nebr.—Bennett v. Bennett, 65 Nebr. 


432, 91 NW 409, 96 NW 994. 
i Ny H.—Merrill v. Locke, 41 N. H. 
8 

N. J.—Mott v. Mott, 49 N. J. Hq. 
192, ,.22.A.997. 


N. Y.—Allen vy. La Vaud, 213 N. Y. 
322, 107 NE 570 [rev 159 App. Div. 
914 mem, 144 NYS 1103 mem]; Toms 
v. Greenwood, 9 NYS 666 [aff 1380 
N. Y. 687 mem, 30 NE 67 mem]. 

Pa.—Light v. Light, 221 Pa, 136, 
70 A 5538. 

+ 106 


C.—Tuten v. McAlhaney, 
Wash, —White v. Johnson, 4 Wash. 
See infra §§ 502-511. 

94 Barry vy. Hoffman, 6 Mad. 78. 
Fed, 357 
Ala. 57 ooday, v. Matthews, 194 
607; Curry v. Leonard, 
185 Ala. 666, 65 S 
Griffin, 173 Ala. 372, 56 S 124; Nee 
137 AmSR 61. 
Cal.—Cox vy. Schnerr, 172 Cal. 
Del.—McKnatt v. McKnatt, 10 Del. 
Ch. 392, 93 A 367. 
NE 9638; Mussey v. Shaw, 274 Ill. 351, 
113 NE’ 605; Beach v. Wilton, 244 Ill. 
Ill. 598, 81 NE 11385. 
Ind.—Gish v. St. Joseph L. &  T. 
Dowell, 54 Ind. A, 268, 100 NE 385, 
Iowa.—Curtis v. Armagast, 158 
<Ky.—Hoeb v. Maschinot, 140 Ky. 
830, 1381 SW. 23. 


8. 328, 91 SH 828. 
1138, 29. P9382. 
95. ME S+#—Crabb v. Watts, 249 
Ala, 390, 69 S 
362; Robinson v. 
son v. Brown, 164 Ala, 397, 51S 
371, 
156 P 509. 

Ill—Lang v. Lang, 284 Ill. 148, 119 
418, 91 NB 492; Morgan v. Owens, 228 
Co,, (A.) 118 A 394; Keys v. Me- 
Iowa 507, 188 NW 873 

Md,—Thiede v. Startzman, 113 Ma. 


278, 77 A 666. 

Mo.—McDermeitt v. Keesler, 240 
Mo. .278, 144 SW .414;. Brown. v. 
Brown, 237) Mo. 662, 141 SW _ 681; 
Jones v. Thomas, 218 Mo. 508, 117 
SW, 1177. 

N. D.—Mann vy. Prouty, 87 N. D. 
474, 164 NW 189. 
soo Rowe v, Freeman, 172 P 

S. C.—Devlin v. Devlin, 89 S. C. 
268, 71 SE 966. 

Wis —Quinn v. Quinn, 130 Wis. 


iss 110 NW 488. 
S.—MeKinnon v. 

N. Ng. 402. 
Contra Madre vy, 


McPherson, 44 


Gaskins, 39 App. 
(D. C.) 19 (holding that the rule 
is that, although the relationship 
between the parties may be such as 
to enable the grantee to exercise un- 
due influence over the grantor, nev- 
ertheless the burden of proof is upon 
fhe. panty seeking to set aside the 
ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ance is from the defendant to the dominant party 
and the grantee prepares or procures the prepara- 
tion and execution of the deed.°® 
‘fiduciary or confidential relation,’’ as used -in this 
connection, has been said to apply to all cases in 
which influence has been acquired and abused, or 


confidence reposed and betrayed.®7 


pend upon the technical relation of trustee and ces- 
Further, the rule is not confined 
Where in connection 
with a confidential relationship there exists a dis- 
parity in mental qualities between the grantor and 
grantee, the grantee being the stronger, the burden 
will be the more readily cast upon him to sustain 
In order that a 


tui que trust.®§ 
to voluntary conveyances.®® 


the validity of the conveyance.+ 


96. U. S—Snow v. Hazlewood, 157 
Fed. 898, 86 CCA 226 [certiorari den 
210 U. S. 434, 28 SCt 762, 52 L. ed. 
1136]. 

Ala.—Wooddy v. Matthews, 194 
Ala. 390, 69 S 607; Couch v. Couch, 
148 Ala. 332, 42 S 624. 

Ill.—Rickman vy. Meier, 213 Ill. 507, 
72 NE 1121. 


Ind.—Westphal _v. Heckman, 185 

ine: 88, 113 NE 299. 
y.—Hoeb v. Maschinot, 140 Ky. 

380, “i31 SW 23. 

Mich.—Pritchard v. Hutton, 187 
peti 346, 153 NW_ 705. 
. C.—Pritchard  v. Smith, 160 
N. NG 79, 75 SE 803. 

Oh.—Baugh v. Buckles, 2 Oh. Cir. 


Ct. 498, 1 Oh. Cir. Dec. 607. 

“Where the relationship between 
the parties is that of parent and 
child, principal and agent, or where 
one party is situated so as to exer- 
cise a controlling influence over the 
will and conduct of another, trans- 
actions between them are scrutinized 
with extreme vigilance, and clear evi- 
dence is required showing that the 
transaction was understood, and that 
there was no fraud, mistake or un- 
due influence. Where those relations 
exist there must be clear proof of 
the integrity and fairness of the 
transaction, or any instrument thus 
obtained will be set aside or held 
as invalid between the parties.” 
Hunter v. McCammon, 119 App. Div. 
326, 328, 104 NYS 402. 

[a] “In cases of this sort the 
question as to who is the dominant 
spirit in the transaction is of vital 
importance. Where the party claim- 
ing under a conveyance has thereby 
acquired from one to whom he stood 
in some confidential or fiduciary re- 
lation a notable benefit such as would 
not be expected in the case of com- 
petent and prudent parties dealing 
at arm’s length, a situation which 
has been most frequently illustrated 
in cases of voluntary donation, 
equity, on a principle of general pub- 
lie policy, presumes the dominance of 
the donee or party claiming the bene- 
fit of the contract, and imposes upon 
him the burden of proving that the 
transaction was the result of the 
donor’s free will, exercised with a 
knowledge of the facts that might 
have influenced him to a different 
course.” Curry v. Leonard, 186 Ala. 
666, 670, 65 S 362. 

{b] MTllustrations.— Among other 
relationships within the rule have 
been held those of: (1) Mortgagor 
and mortgagee with power of sale. 
Pritchard v. Smith, 160 N. C. 79, 75 
SE 803. But see Hart v. Cannon, 133 
N. C. 10, 45 SE 351 (holding that 
the mere fact that the grantee in a 
deed holds at the time of the execu- 
tion of the deed a mortgage executed 
by the grantor on other property does 
not raise a presumption of fraud in 
the deed). (2) Attorney and client. 
Snow v. Hazlewood, 157 Fed. 898, 86 
CCA 226: Lee certiorari den 210 U. S. 434, 
28 SCt 762052" ZL. \ed. 11367. (3) 
Mother and_ son-in-law. Hoeb vy. 
Maschinot, 140 Ky. 330, 131 SW 23. 

97. Beach v. Wilton, 244 Ill. 413, 
91 NE 492; Mayrand v. Mayrand, 194 


90 NE 766”); 
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Nor does it de- 


influence.§ 


Ill. 45, 61 NE 1040; Rowe v. Free- 
man, (Or.) 172 P 508. But see. West- 
phal v. Heckman, 185 Ind. 88, 94, 113 
NE 299 (where the court said: “This 
so-called presumption, when indulged, 
arises out of relations which exist 
‘between the contracting parties re- 
gardless of any facts or circum- 
stances having a tendency to show 
that a confidence was reposed by one 
of the parties and an influence gained 
by the other. Proof of the existence 
of such a relation between the parties 
establishes prima facie that the dom- 
inant party to such relation occupies 
a position of trust and confidence 
which he must not abuse. This rule, 
however, is applied only as against 
the one who is assumed to be the 
dominant party in the_ relation 
shown”); Keys v. McDowell, 54 Ind. 
A. 263, 100 NE 385, 387 (where the 
court said: “It has been frequently 
said that the same rule applies 
where the relation existing is not 
legal, but of a moral, social, or per- 
sonal character. "We have no doubt 
that relations of this kind may be 
shown as bearing upon the question 
of undue influence where dealings 
have taken place between persons 
sustaining such a relation, and that 
their conduct and treatment of each 
other may be considered by the court 
or jury trying the case in deter- 
mining whether or not a confidence 
was reposed by one and: a corre- 
sponding influence gained by the 
other. From evidence of this kind 
the court or jury trying the case 
might or might not infer undue in- 
fluence. Such evidence might be suf- 
ficient to justify an inference of un- 
due influence, but it would not rise to 
the dignity of a presumption. 
Friedersdorf v. Lacy. 173 Ind. 429, 
Smith v.. Smith, 222 
Mass. 102, 106, 109. NE 830 (where, 
in dealing with a relation which was 
fiduciary only in the general and 
popular sense of the term, the court 
said: ‘Whatever may be the rule 
as to burden of proof where the 
strict fiduciary relation exists, such 
as trustee and cestui que trust, guar- 
dian and ward, attorney and client, it 
is the established law of this Com- 
monwealth in proceedings to set aside 
a conveyance to one who occupies an 
undefined relation of confidence based 
upon friendship, respect and affection 
mounting no higher than is disclosed 
in the case at bar, that ‘the burden 
is upon the plaintiff to prove the al- 
legations of the bill’”); MeEwan v. 
Milne, 5 Ont. 100 (holding the mere 
fact that confidence is reposed in- 
sufficient). 

[a] Fiduciary relationships are 
not confined to those growing out of 
the relation of administrator and 
heir, guardian and ward, attorney and 
client, or principal and agent, but 
may exist in all cases wherein there 
is a relation of trust and confidence 
between the parties. Beach v. Wil- 
ton, 244 Tll. 418, 91 NE 492. 

[b] “Fiduciary” or “confidential” 
relations.—“Though strictly of dif- 
ferent signification, the. phrases 
‘fiduciary relations’ and ‘confidential 
relations’ are ordinarily used as con- 
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deed should be prima facie void» by reason of a 
confidential relation between the grantor and the 
grantee, such relation should exist before the trans- 
action in which the deed is made.? 
establishing the relationship is upon the party al- 
leging it,? as is the burden of showing its confi- 
dential character where it is not pr esumptively con- 
fidential,* and its existence must be determined as 
a question of fact.® 
nection that a. distinction exists between those cases 
in which unfairness is presumed and those in which 
relief is granted because of actual undue influence 
established as a fact, the burden in the latter ease 
being on the person asserting the existence of such 


The burden of 


It should be noted in this eon- 


vertible terms and have reference to 
any relationship of blood, business, 
friendship, or association in which 
the parties repose special trust and 
confidence in each other and are in a 
position to have and exercise, or do 
have and exercise, influence over each 
other. The rule or presumption... 
is more particularly applicable where 
one of the parties to such relation 
has by reason of his stronger char- 
acter, greater ability, and wider ex- 
perience, or by his hold upon the 
affection, trust and confidence of the 
other, obtained a dominating influ- 
ence over him. The relationship of 
principal and agent, attorney and 
client, parent and child, guardian and 
ward, is frequently mentioned as il- 
lustrative examples, but fiduciary or 
confidential relations may exist under 
a great variety of circumstances.” 
Curtis v. Armagast, 158 Iowa 507, 
520, 138 NW 873. 

98. Ehrich v. Brunshwiler, 241 Ill. 
592, 89 NE 799. 

99. Shacklette v. Goodall, 151 Ky. 
20, 151 SW 23. 

1. Marron vy. Marron, 19 Cal. A. 
326, 125 P 914; Ruby v. Ewing, 49 
Ind. A. 520, 97 NE 798, 800; Seeley 
v. Price, 14 Mich. 541; Owings v. 
Turner, 48 Or. 462, 87 P 160; Hattie 
v. Potter, 54 Wash. 170, 102 P 1023. 

“Very slight circumstances. will 
cast the burden of sustaining a con- 
tract upon the party asserting its 
validity, where the other party is old, 


feeble, illiterate, and weak-minded 
from any cause.” Ruby v. Ewing, 
supra. 

2. Henson v. Hill, 14 D. C. 315. 


3. Sellers v. Knight, 185 Ala. 96, 
64 S 329; Detrick v. Patterson, 159 
Towa 460, 141 NW 325; Waln v. Meirs, 
80 N. J. Eq. 488, 85 A 260. 

4 Nelson v. Brown, 164 Ala. 397, 
51 S 360, 137 AmSR_ 61; McBleney vy. 
Donovan, 119 Minn. 294, 1388 NW 306; 
Champeau v. Champeau, 132 Wis. 136, 
112. NW. 36. 

5. Ehrich v. Brunshwiler, 241 Ill. 
592, 89 NE 799; Keys v. McDowell, 
54 Ind. A. 263, 100 NE 385; Pritchard 
ae Hutton, 187 Mich. 346, 153 NW 

[al Tllustration.—Whether a fidu- 
ciary relationship exists, outside of 
the legal relation existing because of 
the administration, between the 
widow and an administrator with the 
will annexed is a question of fact to 
be determined from the _ evidence. 


Ehrich v. Brunshwiler, 241 Ill. 592, 
89 NE 799. 
6. Beach v. Wilton, 244 Til. 413, 


423, 91 NE 492; Jarvis. v. Jarvis, & 
OntWR 902, : 
“There is a clear distinction be- 
tween that class of contracts that 
are voidable because they have been 
executed through actual undue in- 
fluence, consciously and designedly 
exerted, and those contracts that are 
sought ‘to be set aside because of the 
fiduciary relation existing between 
the parties. In the former case, the 
undue influence being established as 
a fact, a contract obtained by its 
means is voidable and may be set 
aside without the necessary aid of 
any presumption, while where the 
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fiduciary relation exists equity does 
not deny the possibility of valid 
transactions between the parties, but, 
when such (fiduciary relation is 
proven, raises a presumption against 
the validity of the contract and casts 
upon the party desiring to uphold it 
the burden of proving affirmatively 
that such contract is not against 
equity and good conscience, thereby 
overcoming the presumption. (2 
Pomeroy’s Eq. Jur.—3d ed.—seecs. 955, 
956.) The same author in discussing 
transactions which are questioned be- 
eause of the fiduciary relation be- 
tween the parties, says (sec. 955): 
‘No mental weakness, old age, ignor- 
ance, pecuniary distress, and the like, 


is assumed as an element of the 
transaction. If any such fact be 
present it is incidental, not neces- 


sary,—immaterial, not essential. Nor 
does undue influence form a neces- 
sary part of the circumstances, ex- 
cept so far as undue influence, or, 
rather, the ability to exercise undue 
influence, 
eeption of a fiduciary relation, in the 
position of superiority occupied by 
one of the parties over the other, 
contained in the very definition of 
that relation. This is a most im- 
portant statement,—not a mere ver- 
bal criticism. Nothing can tend more 
to produce confusion and inaccuracy 
in the discussion of the subject. than 
the treatment of actual undue influ- 
ence and fiduciary relations as 
though they constituted one and the 
same doctrine.’"’ Beach v. Wilton, 
supra. 

7. Colo.—tLittle v. Little, 23 Colo. 
A, 518, 130 P 1022 

Tll.—Kosturska v. Bartkiewicz, 241 


Th. 604, 89 NB 657 

Towa.—Reeves v. Howard, 118 
Iowa 121, 91 NW 896. 

Mich.—Russell y. Phillips, 145 


Mich, 268, 108 NW 718. 

Nebr.—West v. West, 84 Nebr. 169, 
120 NW. 925. 

fa] Grandmother and grandson.— 
Little v. Little, 23 Colo. A. 518, 180 
P 1022; Kosturska v. Bartkiewicz, 241 
TN. 604, 89 NE 657. 

8. Howard v. Farr, 115 Minn. 86, 
131 NW 1071; Creamer v. Bivert, 214 
Mo. 478, 118 SW 1118. 


9. Nixon v. Klise, 160 Iowa 238, 
141 NW 822. ; 
10. Howard v, Farr, 115 Minn. 86, 


92, 131 NW 1071. 

“A gift from sister to brother, or 
from brother to sister, is less open 
to suspicion than a gift from parent 
to child, or from child to parent, be- 
cause the natural influence is less, 
the relation not so intimate. There 
is no reason for not applying the 
familiar rule that the party who 
seeks to set aside a solemn instru- 
ment like a deed on the ground of 
fraud or undue METS which is a 
species of fraud, has"the burden of 
proof.” Howard v. Farr, supra. 

ll. Detrick v. Patterson, 159 Iowa 
460, 141 NW 325. 

12. Meece v. Colyer, 166 Ky. 581, 
179 SW 579; Boyer v. Boyer, 33 Oh. 
Gir. Ct? 279! 

_. Mauney v. Redwine, 119 N. C. 


(2) Kinship Generally. A fiduciary re- 
lation shifting the burden of proof as to fraud 
or undue influence will not be held to exist because 
of a mere blood relationship between the parties.‘ 
So the presumption of invalidity does not obtain be- 
cause of the fact that the conveyance is by a 
brother to his sister ® or brother,® by a sister to a 
brother,*® by a niece to her uncle,'! by an uncle to 
his nephew,'? between cousins, or by a grandparent 
to a erandchild;** but in connection with other cir- 
cumstances it has been held that the presumption 
arose in the case of a transfer by an aunt to her 
nieee,’® by a girl who had just attained her major- 
ity to the husband of her cousin, of whose family 


is implied in the very con-| 
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534, 26 SE _ 52, 

14 Little v. 
518, 180 P 1022; 
kiewicz, 241 Ill, 604, 89 NE 657. 

15. Ford v. Gale, 155 App. Div. 
675, 140 NYS 541 (where the gran- 
tee’s husband was in confidential re- 
lationship toward the aged gran- 
tor). See Lyon v. Bailey, 180 NYS 
815 (where a Woman having no. hus- 
band or issue conveyed all her real 
estate to the children of a sister with 
whom she resided, and she was then 
about seventy-four years old and 
seriously ill, and died about two 
weeks later and it was held that the 
confidential relations between the 
parties, and the other members of 
the household cast on the grantees 
the burden of affirmatively showing 
that no deception was practiced, and 
that the execution of the deed was 
voluntary). 

16. Jordan y. 126 Iowa 
600, 102 NW 510 


Little, 23 Colo. A. 
Kosturksa v. Bart- 


Catheart, 


17. Balthrop y. Todd, 145 N. C. 
112, 58 SE 996. 


18. Ala.—Hassell v. Hassell, 77.8 
716; Whaley v. Crittenden, 192 Ala. 
$41, 68 S 886; Hawthorne v. Jenkins, 
182 Ala. 255, 62 S 505, AnnCas1915D 
707; Stanfill v. Johnson, 159 Ala, 546, 
49 S 223; Bain v. Bain, 150 Ala. 453, 
3S 562: McLeod v. McLeod, 145 Ala. 
269, 40 S 414, 117 AmSR 41. : 

Cal.—Becker v. Schwerdtle, 6 Cal. 
A. 462, 92 P 398. 

Conn.—Purdy v, Watts, 88 Conn. 
214,.90 A 936. 

Ida.—Turner vy. Gumbert, 19 Ida. 
389, 114 P 33. 

Tll.—Newman y. Workman, 284 Tl. 
77, 119 NE 967; Brock v. Stines, 258 
Ill. 346, 101 NE 585; Tompkins y. 
Tompkins, 257 Tll. 557, 100 NE 965, 


AnnCas1914B 158; Smith v. Kopitzki, 
254 Ill. 498, 98 NE 958; McLaughlin 


v. McLaughlin, 241 Tll. 866. 89 NE 
645; Fitzgerald v. Allen, 240 Ill. 80, 
88 NE 240; Hudson vy. Hudson, 237 


Ill. 9, 86 NE 661; Bishop v. Hilliard, 


227 Til. 382, 81 NE 4038; Rickman v. 
ee 213° IN. 507, 516, 72 E 
fi ae rae vy. Williams, (A.) 
107 NE 91, 
Towa, —Hughes v. Silvers, 169 
Iowa 3866, 151 NW 514; Steen v. 
Steen, 169 Towa 264, 151 NW 115; 


Olsen v. Olsen, 168 Towa 634, 150 NW 
1070; Lavelle v. Lavelle, 164 Iowa 
99, 145 NW 476; Burrow v. Hick, 144 
Towa 584, 120 NW 727. 

Mich.—Noble v. Hunter, 195 Mich. 
713, 162 NW 294; Lynch v. Doran, 
95 Mich, 395, 54 NW S882. 

Minn.—Thill _ v. Freiermuth, 182 
Minn. 242, 156 NW 26 

Mo.—Sinnett  v. Stnnett, 201, SW 
887; MeFarland v. Brown, 198 SW 
800; Jones v. Thomas, 218 Mo. 508, 
117 SW 1177; Bonsal v, Randall, 192 
Mo, 525, 91 SW 475, 111 AmSR 528. 

Nebr.—Winslow  v. Winslow, 89 
Nebr. 189, 130 NW 1042; Ward v. 
ane 86 Nebr. 744, 126 NW 305. 

J.—Soper v. Cisco, 85 Ni: J. Hq. 
165. “95 A 1016, AnnCasl918B 452. 

Oh.—McAdams v. McAdams, 80 Oh, 
St. 232, 88 NE 542; Aaphorn, v. Tap- 
horn, 32 Oh. Cir. Ct. 96. 
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she was a member,!* or by a feeble and illiterate 
grantor to her sister and brother-in-law." 

(3) Parent and Child. 
that a deed from a parent to a child was the prod- 
uet of fraud or undue influence arises merely from 
the relationship,!’ and this rule applies to a con- 
veyance by a parent to a foster ehild.!® 
eases a presumption, if it arises, arises as a pre- 
sumption of facet based upon evidence that the nat- 
ural control of the parent over the child has ceased, 
and the ehild has become the dominant party.?° 
While the authorities differ as to the effect of the 
age of the grantor alone to raise the presumption of 
undue influence, where the conveyance is to a child, 


No presumption 


In such 


Or.—Rowe v. Freeman, 172 P 508; 
eae ar Sappingfield, 67 Or, 
155, 1385 P38 

Utah. ae ntods v. Tilley, 172.2 
676; Hatch v. Hatch, 46 Utah 218, 148 
P 433; Chadd v. Moser, 25 Utah 3869, 
71_P 870. 


Vt.—Burton v. Burton, 82 Vt. 12, 
71 A 812, 17 AnnCas 984. 

Va.—Rixey v. Rixey, 103 Va. 414, 
49 SE 586. 

W. Va.—Jenkins v. Rhodes, 106 Va. 
564, 56 SE 332 

“A gift made by the parent to the 
child on aceount of the affection of 


the former for the latter, even where 
it is made at the solicitation of the 
child, is not the object of suspicion, 
and there is no presumption against 
its validity unless the relation be- 
tween them is something more than 
the ordinary relation of parent and 
child.” Rickman y. Meier, supra. 

19. Sears v. Vaughan, 230 Ill. 572, 
82 NE 881. 

[a] Evidence raising inference of 
fact.—In a suit to set aside a deed 
from a father to his foster child, evi- 
dence that she occupied a position of 
influence over the father, or that she 
exercised pr attempted to exercise 
influence to induce him to execute 
the deed, did not raise a presumption 
against its validity sufficient to shift 
ng burden of proof to her, requir- 

ing that she prove absence of undue 
influence by clear and_ satisfactory 
evidence, but at most only authorized 
an inference of fact that the deed 
might have been the result of undue 
influence. Sears v. Vaughan, 2380 Ill. 
572, 82 NE 881 


20. U. S.—Alcorn v. Alcorn, 194 
Fed, 275. 

‘Ala.— Whaley v. Crittenden, 192 
Ala. 3841, 68 S 886; Hawthorne v. 
Jenkins, 182 Ala. 255, 260, 62 S 505, 
AnnCasi915D 707 (where it is said: 


That complainant must “reasonably 
satisfy the court that time and cir- 
cumstances have reversed the order 
of nature, so that the dominion of 
the parent has not merely ceased, but 
has been displaced, by subservience 
to the child’). 

Tl.—McLaughlin v. McLaughlin, 
241 Ill, 366, 871, 89 NE 645; Rickman 
v. Moier,. 218. Ill. 507, 616, 72 NE 


1121, 

Towa. aiCartis v.. Armagast, 158 
Towa 507,/ 138 NW. 878. . And. see 
Revel v. Albert, 162 NW 595 (hold- 
ing that any presumption of undue 
influence in the case of a deed by a 
mother to her daughter with whom 
she had long been living was over- 
come by evidence that whatever was 
done was on the mother’s initiative 
and motion). 


Minn.—McEBleney v. Donovan, 119 
Minn, 294, 301, 188 NW 306. 
N. J.—Jacobus v. Waits, 86 N. J. 
Eq... 148, 97 A 958. 
Y/—Eckerson_ vy. Eckerson, 102 


N. 

Misc. 422, 169 NYS 9383. 

Oh—MeAdams v. McAdams, 80 Oh, 
St. 283, 88 NE 642. 

“Where a child executes a deed to 
the parent, a client to his attorney 
or a ward to his guardian, if the 
good faith of the transaction is chal- 


” For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number, 
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some holding that no presumption arises from ad- 
vanced age,*? and others holding that the burden is 
east upon the grantee thereby to establish the fair- 
ness of the transaction,?? they are uniform in hold- 
ing that, where age is accompanied by mental and 
physical weakness,?* or the grantor is dependent 
upon or under the control of the grantee,?* the pre- 
sumption is against the validity of the conveyance, 
particularly where it is without consideration 7° or 
deprives the grantor of his entire, or substantially 
The mere fact that the con- 
veyance to a child operates to the exclusion of 
other children will not raise a presumption of in- 
validity,?” although it may be of great weight in 
connection with other cireumstances.?% 

A conveyance by a child 


his entire, property.?° 


Conveyance to parent. 


lenged the law casts upon the par- 
ent, attorney or guardian the bur- 
den of establishing the good faith of 
the transaction. No such require- 
ment exists, however, where a par- 
ent executes a deed.to a child, un- 
less the evidence establishes that the 
parent, by reason of old age or other 
infirmity, has become subject to the 
dominion of the child. In the case 
of a deed from a child to a parent 
the presumption of undue influence 
arises as a matter of law, but in case 
of a deed from a parent to a child 
no such presumption of law arises. 
But if such presumption arises it 
must arise as a presumption of fact, 
based upon the proof that the na- 
tural dominion of the parent over 
the child has ceased to exist, and 
that by reason of the weakness of 
the parent and the strength of the 
child the will of the parent has been 
overcome by the will of the child, 
and that the act of the parent was 
not his own act but the act of the 
child.’ McLaughlin v. McLaughlin, 
supra. 

“Before presumptions of undue in- 
fluence may be drawn from the fact 
that a donee is the child of the 
donor, it must appear that such donee 
stood to the donor in a relation other 
than the ordinary intimate, and even 
affectionate, relation existing between 
parent and child. It must be shown 
that the donee occupied a position to 
dominate the donor, or exert an in- 
fluence over him, by virtue of being 
intrusted with the donor’s business 
affairs.” McBHleney v. Donovan, 
supra. 

“Where, however, the natural posi- 
tion of the parties has become re- 
versed, where the parent defers to, 


trusts in and yields to the child, 
where there exists between them 
what in law is termed a fiduciary 


relation, in which the parent is dom- 
inated by the child, and where the 
child prepares, or causes to be pre- 
pared and executed, an instrument 
conveying to him property of the par- 
ent, as a gift or upon a grossly in- 
adequate consideration, the presump- 
tion arises that the transfer was ob- 
tained through his undue influence, 
and the burden then rests upon him 
to show that the conveyance was the 
result of full and free deliberation 
on the part of the parent.” Rickman 
v. Meier, supra. 

21. Ala.—Hawthorne v. Jenkins, 
182 Ala. 255, 62 S 505, AnnCas1915D 
707; Stanfill v. Johnson, 159 Ala. 546, 
49 S$ 223. 

Del.—Dill v. Karcher, 102 A 781. 

Mich.—Russell_ v. Phillips, 145 
Mich. 268, 108 NW 718. 

Mo. jHuftman v. Huffman, 217 Mo. 
182, 117 SW 1 

Oh.—Kime y. Addlesperger, 24 Oh. 
Gir: Ct.. 397. 

a PA hee v. Fox, 121 Md. 102, 
88 

23. Hensan v. Cooksey, 237 Ill. 620, 
86 NE 1107, 127 AmSR 345; William- 
son v. Lowe, 172 Ky. 80, 188 SW 
1065; Gross v. Courtley, 161 Ky. 152, 
170 SW 600; Haggard v. Mason, 153 
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circumstances.*? 


inferred.*+ 
Stepchildren. 
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Ky. 113, 154 SW 907; Smith v. Snow-; 


den, 96 Ky. 32, 27 SW. 855, 16 KyL 


,393; Eckerson v. Eckerson, ‘102 Misc. | 


“422, 169 NYS 933; Turner .v. Hinch- 
man, 72 W. Va. 384, 79 SE 18. 

24. Cal.—Piercy v. Piercy, 18 Cal. 
A. 751, 124 P 561. 

Ill.—Morgan vy. Owens, 228 Ill. 598, 
81 NE 1135. 

Iowa.—Hull v. Mitchell, 162 NW 
235; Rees v. Shutte, 133 Iowa 681, 
108 NW_ 525. 

Md.—Thiede v. Startzman, 113 Md. 
278, 77 A 666; Horner v. Bell, 102 Md. 
435, 62 A 736. 

Nebr.—Hacker v. Hoover, 89 Nebr. 
au, 131 NW 734. 

. Ji—Soper vy. Cisco, 85 N. J. Eq. 
168, 98 A 1016, XnnGasi918B 452. 

N. Y.—Swanstrom v. Day, 46 Misc. 
311, 98 NYS 192 [aff 101 App. Div. 
609 mem, 92 NYS 1147 mem]. 

N. D.—Fjone v. Fjone, 16 N. D. 100, 
112 NW 70. 

But see Dill v.. Karcher, (Del.) 102 
A 781, 782 (where, referring to the 
grantor, the court said: “It is not 
to be assumed that because he then 
lived with his daughter, who took 
dutiful and proper care of his phys- 
ical needs, she influenced him un- 
duly”); Bennett v. Ward, (Mo.) 199 
SW 945 (holding that the fact that 
the grantor lived with the grantee’s 
daughters, and was supported and 
attended by them in her last illness 
did not raise legal presumption of 
undue influence). 

fa] Tlustration.—A deed executed 
to a son for a nominal consideration 
by a woman of sixty-four, unable to 
read, write, or understand English, 
places upon the grantee the burden 
of showing knowledge and under- 
standing upon the part of the gran- 
tor. Arellanes v. Arellanes, (Cal.) 
90 P 1059. 

25. White v. Ross, 160 Ill. 56, 43 
NE 336; Hull v. Mitchell, (lowa) 162 
NW 285; Kincer v. Kincer, 246 Mo. 
419. 151 SW 424; Hattie v. Potter, 54 
Wash. 170, 102 P 1023. 

26. Nobles v. Hutton, 7 Cal. A. 14, 
93 P 289; Becker v. Schwerdtle, 6 
Cal. As 462,92 BS 3983) Curtis, ‘v: 
Armagast, 158 Iowa.507, 138 NW 
the Reck y. Reck, 110 Md. 497, 73 A 

27. Westphal vy. Heckman, (Ind. 
A.) 113 NE 299; Burnett v. Smith, 92 
Miss. 566, 47 s 117; Burton v. Bur- 
ton, 82 Vt. 12, 71 A 812, 17 AnnCas 
984. Contra Teter v. Teter, 59 W. Va. 
449, 563 SE 779. 

28. Iowa.—Curtis _ v. 
158 Iowa 507, 138 NW 873, 

Mich.—Noban vy. Shoup, 171 Mich. 
191, 1837 NW 75. 

Nebr.—Winslow  v. 89 
Nebr. 189. 130 NW 1042. 

N. J.—Krause v. Krause, (Ch.) 55 
A 1095. 

S. C.—Harrison v. Dunlap, 96 S. C. 
389, 80 SE 619. 

29. Burch v. Nicholson, 157 Iowa 
502, 137 NW 1066; Pusey v.,Gardner, 
21 W. Va. 469. 

30. Hays v. Feather, 244 Ill. 173, 
91 NE on 18 AnnCas 538; Curtis v. 
Armagast, 158 Iowa 507, 138 NW 873; 


Armagast, 


Winslow, 
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to a parent is presumptively valid,?® unless the child 
is under the dominion and control of the parent. 
by reason of youth, inexperience, or other special 


Direct proof that undue influence 


was used is unnecessary where its exercise may be 


The relation of stepson and step- 


mother is not presumably a confidential relation,?? 
although it may be shown to have been such.*# 

(4) Husband and Wife. 
veyances between husband and wife the courts are 
not in entire harmony. In some jurisdictions it is 
held that there is no presumption of invalidity from 
the relationship alone, in the absence of evidence 
showing that the grantor was peculiarly susceptible 
to control by the grantee,** while in other juris- 


As to con- 


neem v. Workman, 

“Transactions between parent and 
child may proceed upon arrangements 
between them for the settlement of 
property or of their rights in prop- 
erty in which they are interested. 
In such cases the law regards the 
transactions with favor, and ‘does 
not minutely weigh the considera- 
tions on either side. Even ignorance 
of rights, if equal on both sides, may 
not avail to impeach the transaction. 
But it is said that on principles’ of 
natural justice and considerations im- 
portant to the interests of society 
growing out of the relation of the 
parties, the law examines, scrutinizes, 
weighs in golden scales, and holds 
prima facie void, transactions of 
bounty from child to parent so soon 
affer majority that the child may 
probably not have been entirely free 
from parental influénce therein, This 
is the doctrine of many of the cases, 
but some hold otherwise.” Burton v. 
Burton; 82) Vt.’ 12,°16; 71 A 812,°417 
AnnCas 984. 

[a] Deed without consideration.— 
“Where a deed is procured by a par- 
ent from a child for the real estate 
of the child, and without considera- 
tion, the burden is upon the parent 
to show that the transaction is fair 
and was entered into by the child 
fully understanding its rights and 
fully comprehending the transaction 
by which it parted with the title to 
its land, and that the transaction 
was for the benefit of the child.’ 
Hays v. Feather, 244 Ill. 173, 174, 91 
NE 97, 18 AnnCas 538. 

{b] “In case of a conveyance from 
a child recently of age, to a parent, 
the burden of proof is upon the par- 
ent to show that the transaction was 
free from fraud and the influence of 
the parent growing out of the fiduci- 
ary relation existing between the 
ehild and the parent.” Ferns’ v. 
Chapman, 211 Ill. 597, 607, 71 NE 
1106. But see Murray v. Hilton, 8 
App. (D. C.) 281 (holding that the 
deed of a daughter to her mother, 
executed shortly after the daughter 
attains her majority, is not pre- 


(Mo.) 201 SW 


sumptively the result of undue in- 
fluence). 

31. Sears v. Shafer, 6 N. Y. 268 
[aff 1 Barb. 408]. 

32. Nelson v. Brown, 164 Ala. 397, 
51 S 360, 187 AmSR 61. 

33. Nelson v. Brown, 164 Ala. 397, 
51 S 360, 137 AmSR 61. 

34. Cal.—Wilcox v. Wilcox, 171 


Cal. 770/71 oo © 9b 

Iowa.——Stiles v. Breed, 151 Towa 86, 
130 NW 376 (so holding under Code 
§ 3157 providing that the conveyance, 
transfer. or lien executed by either 
husband or wife to or in favor of the 
other shall be valid to the same ex- 
tent as between other persons); Dean 
v. Pedecanne 131 Iowa 487, 108 NW 
1051. 

Ky.—Collins v, Combs, 160 Ky. 325, 
169 SW 721; Todd v. Wickliffe, 18 B. 
Mon, 866. See Breeding v. Tobin, 18 
SW 773, 13 KyL 842 (holding that, 
where the wife has, by her influence, 
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dictions the courts will carefully serutinize a con- 
veyance by the wife to her husband and impose upon 
the husband the burden of showing that it was not 
procured by undue influence or unfair means,*® al- 
though in some decisions they have stated that they 
would not go to the extent of holding such convey- 
ances presumptively fraudulent.®® 

Affianced wife. The mere fact that the grantor 
is engaged to marry the grantee will not create ‘a 
presumption of undue influence where it is not 
shown that the grantee did anything to secure the 
execution of the deed,*? 

[§ 506] (5) Agents and Confidential Advisers. 
Where the grantee is the trusted and confidential 
adviser of the grantor, the burden is on him to es- 
tablish the validity of the transaction.*’ Such cases 
frequently arise where the conveyance is by a woman 
without business experience to an intelligent and 
experienced business man.*® A. fiduciary relation- 
ship may exist between the parties, although the 
grantor may have consulted with other persons.*° 
As between principal and agent, the parties will 
not be presumed to stand upon an unequal foot- 
ing.** So where the principal séeks to avoid a con- 
veyance to his agent, in order to cast the burden 
of explanation upon the agent it must be shown 
that he occupied a position of advantage in fact.4? 
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Where the grantee was not ouiy the agent of the 
grantor but also managed absolutely and had full 
control of all the business affairs of the grantor, 
the relation warrants the presumption that he pro- 
cured the execution of the deed by undue influence.*® 

{§ 507] (6) Master and Servant. A conveyance 
by an employer to his servant will not, under ordi- 
nary circumstances, be presumed invalid.** 

[§ 508] (7) Priest and Parishioner. The con- 
fidential relationship existing between a priest and 
his parishioner has been held sufficient to raise a 
presumption against the validity of a conveyance to 
the priest.*® 

[§ 509] (8) Physician and Patient. <A confi- 
dential relationship existing between a physician and 
his patient will impose upon the physician the burden 
of showing the validity of a conveyance made by the 
patient to him.*¢ 

[§ 510] (9) Illicit Relations. Where the grantor 
and grantee are living in unlawful eohabitation, it 
has been held that undue influence may be pre- 
sumed,*? but there is contrary authority;*® and it 
has further been held that undue influence will not 
be presumed from the fact that the grantor sustained 
licit relations with the mother of the grantees.*° 

[§ 511] (10) Extent of Presumption and Re- 
buttal. Where a fiduciary relationship exists, it is 


caused her husband to execute a con- 
veyance of his land to her, the bur- 
den is on her to show that he, exe- 
cuted the conveyance as his own free 
act at a time he was mentally com- 
petent to transact business). 

N. Y.—Cooke w Higgins, 152 App. 
Div. 204, 186 NYS 641; Donlon_ v. 
Donlon, 154 App. Diy. 212, 188 NYS 
1039 (so holding, even though one 
of the parties is old and feeble both 
in quand and in body). 

D.—Massey v. Rae, 18 N. D. 
408, Ru NW Ay 


5 on 685, 

See Teter v. Teter, 59 W. Va. 449, 
53 SE 779 (holding that old age, 
physical infirmity, and feebleness of 
intellect on the part of a grantor, to- 
gether 
veyed the whole of his estate to his 
wife and one daughter who resided 
with him, and on whom he was de- 
pendent for personal care, to the ex- 
elusion of all his other children, 
raises no legal presumption of undue 
influence). 

And see Truitt v. Truitt, (Wash.) 
171 P 5382 (holding that a statute pro- 


viding that, where any question 
arises as to the good faith of any 
transaction between . husband. and 


wife, the burden of proof shall be on 
the party asserting good faith’ does 
not apply in a case where the gran- 
tor has no creditors). 

35. Mathy y.. Mathy, -88, Ark. 56, 
118 SW 1012; Southwick..v.. South- 
wick, 175° Mich. 608, 141 NW 624; 
Iigenfritz v. Ilgenfritz, 116 Mo. 429, 
22 SW 786; Brugman vy. Brugman, 93 
Nebr. 408, 140 NW 781. See Massey 
vu. Rae, 18 .N. D,, 409, 414, 121 NW 75 
(where the court said: “The fact 
that married women may convey 
their separate property without con- 
osent from their husbands in_ this 
state under section 4079, Rev. Codes 
1905, does not abrogate the rule that 
deeds from wife to husband will be 
cautiously scrutinized, and, when 
circumstances such ap appear in this 
case are shown, a fu i explanation as 
to the consideration, and_ circum- 
stances under which the deed was 
given will be required, and the usual 
presumptions will not be indulged in 
thereafter’). 

86. Massey v. Rae, 18 N. D. 409, 
415, 121 NW 76. 

‘We do not hold in this case that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


with the fact that he con-! 


a deed from wife to husband is pre- 
sumed to be fraudulent, but the hus- 
band must show absence of undue in- 
fluence and the presence of an ade- 
quate consideration upon a showing 
prima facie of undue influence or 
fraud, or want of adequate considera- 
tion, or that the execution of the deed 
was made while the grantor was not 
in such a mental or physical state as 
to understand the nature of the 
transaction fully, If, for any reason, 
her deed is shown not to be under- 
ap bey given, or the giving of it 
was induced through imposition or 
undue influence, it devolves upon the 
husband to show fully what the cir- 
cumstances were, and what the con- 
sideration was, and that it was fair 
and just. If the property conveyed 
by the deed is a gift, it must be 
shown to have been understandingly 
and voluntarily given as such. In 
other words, if there is ground to 
believe that undue influence was 
exerted by reason of the marital re- 
lations, or that the wife was in such 
condition that she did not under- 
stand what she was doing, the hus- 
band must affirmetively show. the 
fairness and adequacy of the consid- 
eration, and that no imposition or un-~ 
due influence was resorted to.” Mas- 
sey v. Rae, supra. 

37. McConnell vy. Brown, 232 Tl. 
336,.83 NE 854. 

38. Ala.—Harrison v. Rodgers, 162 
Ala. 515, 50 S 364. 

Ind.—Gish v. Be Joseph L. & mh Co., 
(A.) uP NE 39 

N. Yo Barnard v. Gantz, 140 ies 
249, 35 NE 480; Marden sy Dorthy, 
12 App. Div. 176, 42 NYS 83 

N. C.—Balthrop v. Todd, 146 NO, 
568 SE 996; Smith v. Moore, 
2 .N..C. 277, 55 SE 275, 7 LRANS 


Wis.—Patulski v. Belmont Realty 
Co., 166 Wis. 188, 164 NW 841. 
Yarbrough v. Harris, 168 Ala. 
52 S916; AnnCas1912A’ ‘702; 
Beach y. Wilton, 244 Ill. 4138, 91 NE 
ice Hull v. Mitehell, (Iowa) 162 NW 

a. 

40. Beach v, Wilton, 244 Ill. 413, 
91-NE 492. 

41. Curry v. Leonard, 186 Ala. 666, 
65S. 862. See generally Agency § 


863. 
Curry v. Leonard, 186 Ala. 666, 


42. 
65 S 862. 
(iowa) 162 


43. Hull v. Mitchell, 


NW 2385. 

44. Curry v. Leonard, 186 Ala. 666, 
65 S 362; Ripperdan v. Weldy, 149 
Cal. 667, 87 P 276; Gardner v. Mc- 
Conlogue, 8 Pa. Co, 424 

[a] Tlustrations.—(1) “Undue in- 
fluence is not to be presumed from 
the rough and loosely defined rela- 
tion of owner and farm superintend- 


ent, even though the superintendent 
acts also,as a servitor in the per- 
formance’ of those ministrations 


which may be called for by the own- 
er's feeble health.” Curry v. Leon- 
ard, 186 Ala. 666, 671, 65 s 362. (2) 
No such relation ipso ‘facto between a 
man and his housekeeper exists as to 
shift the burden of proof in case of 
an action by the former to set aside 
the conveyance. Ripperdan v. Wildy, 
149: Cal. 667, 87 P 276; Gardner v. 
McConlozue, 8 Pa. Co. 424. 

45. Finegan v. Theisen, 92 Mich. 
173, 52. NW 619; McKinnon v. Mc- 
Pherson, 44 N. S. 402. See Dowie v. 
Driscoll, 203 Ill. 480, 68 NE 56 (hold- 
ing that, where an aged and infirm 
follower of a religious sect conveyed 
to the founder thereof her homestead, 
and executed to him promissory 
notes, under a trust agreement which 
left to her merely a life estate in the 
income of her property, the burden 
was on the transferee to show that 
the transferror was actuated by no 
undue influence in making the trans- 
fer; and this is true, although no 
actual fraud was shown, and al- 
though the influence exerted pro- 
ceeded from another than the trans- 
feree). 


46. Butler v. Gleason, 214 Mass. 


248, 101 NE 871; Matthaei v. Pow- 
nall, 285 Pa. 460, 84 A 444; Peter- 
gor v. Budge, 35 Utah 596, 102) P 


47. Hanna v. Wilcox, 53 Iowa 547, 
550, 5 NW 717; Leighton v, Orr, 44 
Iowa 679. But see Hewitt's App., 55 
Md, 509 (holding the presumption to 
be rebutted by a subsequent mar- 
riage). 

“The exercise of unlawful influence 
will be presumed when the parties to 
a deed live in adulterous relations, 
in the absence of proof of a lawful 


consideration.” Hanna v. Wilcox, 
supra. 
48. Gripe v. Woessner, (Man.) 34 


WestLR 1082. 


Ne Best v. House, (Ky.) 113 SW 
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not necessary that intentional and actual fraud be 
established in order that the deed may be set aside.®° 
The burden is upon the grantees to show that the 
conveyance was freely, fairly, and understandingly 
raised,°! and the party claiming the benefit of the 
conveyance must show by a clear and convincing 
proof that he acted in good faith and without be- 
trayal of the confidence reposed in him.5? Any 
presumption arising from close and confidential re- 
lationship between the parties will, it has been held, 
be greatly weakened where long time elapses before 
the deed is attacked.°* 

Independent advice. The presumption of undue 
influence or fraud arising from a confidential rela- 
tion may be rebutted by showing that the grantor 
had the benefit of competent and independent ad- 
vice,°* and in some jurisdictions such advice must be 
shown in case the conveyance is improvident and 
such as to deprive the grantor of all, or practically 
all, of his property.®> And further, where such 
adviee is originally absent, the grantor must be 
shown to have subsequently had the benefit thereof 
in order to ratify the conveyance.®® 

[§ 512] c. Fraud. The burden of establishing 
the charge by a preponderance of the evidence is 
upon the party who asserts that a deed was ob- 
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tained by fraudulent representations,®’? and this is 
true, although the form of the issue is negative,°* or 
although the facts bearing upon the question lie pe- 
culiarly within the knowledge of the other party.®® 
But while a negative form of issue in cases inyoly- 
ing a charge of fraud will not relieve the party 
making such a charge of the burden of introducing 
any proof, the law will be satisfied with a less quan- 
tity of proof,®° and this is particularly true where 
the facts are peculiarly within the knowledge of the 
adverse party.*t Hence evidence which renders the 
existence of the negative probable will be sufficient 
in the absence of: evidence to the contrary.®2 A 
party against whom fraud is alleged is not relieved 
of the necessity of meeting evidence as to the falsity 
of his representations sufficient to discharge the 
burden resting upon plaintiff by reason of the fact 
that. the issue of fraud was raised by an amend- 
Where the nego- 
tiations leading to the sale of land and the execu- 
tion of the deed constitute a single transaction, it 
will be presumed that fraud inducing the sale op- 
erated to induce the execution of the deed.** Where 
the consideration for the deed is a contract of 
support, an intentional failure on the part of the 
grantee to perform the contract raises a presump- 


50. Beach v. Wilton, 244 Ill. 413, 
91 NE 492; Eckerson v. Eckerson, 102 
Mise. 422, 169 NYS 933. 

51. U. S.—Starr v. De Lashmutt, 


76 Fed. 907. 
Cal.—Zihn v. Zihn, 153 Cal. 405, 95 
P.-868;. Payne. v. Payne, 12 Caly A. 


251, 107 P 148. 

Ill.— Riordan v:. Murray, 249° Ill. 
517, 94 NE 947; Beach v. Wilton, 244 
Ill. 413, 91 NE 492 

Ind.—Gish v. St. Joseph L. & T. 
Co., (A.) 113 NE 394. 

Ky.—Davidson v. Davidson, 180 Ky. 
190, 202 SW 493; Meece v. Colyer, 166 
Ky. 581, 179 SW 579. 

Mo.—Cornet vy. Cornet, 248 Mo. 184, 
a SW 124. 

. Y.—Jurgenson v. Dana, 81 Mise. 
431, 1438 NYS ‘67; Eckerson v. Eeker- 
ne 102 Misc. 422, 169 NYS 933. 

C.—Du Bose v. Kell, 90 S.C. 
196. TL. SE 371. 

52. Wooddy v. Matthews, 194 Ala. 
390, 69 S 607; Young v. Love, 186 
Ala. 292, 65S 337; Couch v. Couch, 
148 Ala. 332, 42 S 624; Moneta v. Hoff- 
man, 249 Ill. 56, 94° NE 72; Beach: v. 
Wilton, 244 Ill. 418, 91 NE 
Hensan v. Cooksey, 287 Il. 
NE 1107, 127 AmSR 345; McCord ‘v. 
Bright, 44 Ind. A. 275, 87 NE 654, 659; 
tt ig v. Lee, ‘31 S. D. 234, 140 NW 


“The burden is upon him who sus- 
tains the superior position of. estab- 
lishing that he acted in perfect good 
faith and took no advantage of his 
influence or knowledge, and his con- 


tract is fair, adequate, and equit- 
able.” McCord v. Bright, supra. 
fa] Inference of fraud is not re- 


pelled by an allegation that the deed 
was the consummation of a _ previ- 
ously declared purpose of the gran- 
tor, where inconsistent declarations 
are clearly proved by the evidence. 
Fishburne v. Ferguson, 84 Va. 87; 4 
SE 575. 

53. Gabriel -v. Gabriel, 79 Misc. 
346, 1389 NYS 778 [aff 160 App. Div. 
901 mem, 144 NYS 1117 mem]. 

54. Manfredo v. Manfredo, 191 
Ala. 322, 68 S 157; Nelson v. Brown, 
164 Ala. 397, 51 S 360, 137 AmSR 61. 

55. Moriarty v. Kelly, (N. J. Ch.) 
102 A 4438; Pearce v. Stines, 79 N. J. 
Bq. 51, 80 A 941, 942; Walsh v. Har- 
(N. Ap Ch.) 69 A 726; Post v. 
Hagan, 71 N. Eq. 234, 343, 65 A 
seat: 124 ‘ANSE 997 [rev (Ch.) 61 A 


“By force of this rule, if a person 
upon whom another has in fact come 
to be dependent accepts a gift from 
such dependent person of all of his 


or her estate, a court of equity, 
moved by the apparent improvidence 
of such gift, casts upon the donee 
the burden of showing that the’ donor 
had the benefit of proper independ- 
ent advice.” Post v. Hagan, supra. 

[a] “Proper independent advice 
in this connection means that the 
donor had the preliminary benefit of 
eonferring fully and privately upon 
the subject of his intended gift with 
a person who was not only compe- 
tent to inform him correctly as to 
its legal effect, but who was fur- 
thermore so disassociated from the 
interests of the donee as to be in a 
position to advise with the donor im- 
partially and confidently as to the 
consequences to himself of his pro- 
posed benefaction.” Post v. Hagan, 
71 N. J. Eq. 234, 248, 65 A 1026, 124 
AmSR 997 [rev (Ch.) 61 A 566]. 

[b] Thustrations.—(1) A gift by a 
person enfeebled by age and disease, 
without competent and independent 
advice, of a deed containing no power 
of revocation and no provision for 
support, to a daughter in a position 
to exercise a dominating authority, 
is of practically all his property, 
and so invalid, what remained being 
unimproved. and at most barely 
enough to repay his son, who had 
made and was making advances for 
his support. Pearce v. Stines, 79 
N. J. Eq. 51, 80 A 941. (2) Where a 
grantor, when conveying practically 
all of her property to her daughter 
and son-in-law for their past kind- 
ness and the mere expectation of fu- 
ture support, was so situated as to 
be dependent altogether on the gran- 
tees for proper physical care and at- 
tention, making their influence domi- 
nant, she was entitled to have inde- 
pendent counsel to protect her in- 
terests on thus parting with substan- 
tially her entire property without 
any security for her future support, 
and to have her attention directed to 
the effect of the deed, and especially 
to the fact that the instrument was 
not revocable, and that after its mak- 
ing she would be dependent on the 
good will or charity of the grantees 
for the rest of her life, and, being 
not so protected, the deed was void- 
able as against the grantor and her 


heirs, Walsh v. Harkey, (N. J. Ch.) 
69 A 726. 
56. Walsh vy. Harkey, (N. J. Ch.) 


69 A 726. 

57. Ark—Raney v. Brannan, 132 
SW 908; Cannon v. Jackson, 40 Ark. 
417. 

173 


Cal.—MeArthur v. Goodwin, 


Cal. 499, 160 P 679. 

Ill.—Koebel v. Doyle, 256 Ill. 610, 
100 NE 154; Prentice v. Crane, 234 
Ill. 302, 84 NE 916. 

Ind. —-Ewing v. Gray, 12 Ind. 64. 

Iowa.—Johnson v. Tyler, 175 Iowa 
723, 157 NW 184; Curtis v. Armagast, 
158 Iowa 507, 138 NW 873; Church vy. 
Marsh, 133 Towa 51, 110 NW 161, 

Ky. —-Shacklette v. Goodall, 151 Ky. 
20, 151.SW 23; Hopkins v. Blackburn, 
144 Ky. 839, 139 SW 1065; Mays v. 
Pelly, 125 SW.713; Martin v. Stewart, 
111 SW 281, 33 Kyl 729. 

Mass.—Smith v. Smith, 222 Mass. 
102, 109 NE 830. 

Mich.—Mtynarezyk v. Zyskowski, 
191 Mich. 213, 157 NW 566. 

Mo.—Lee v. Lee, 258 ‘Mo. 599, 167 
SW 1039; Burk v. Pence, 206 Mo. 315, 
104 SW 23; McNear v. Williamson, 
166 Mo. 358, 66 SW 160; Brown v. 
Fickle, 135 Mo. 405, 37 SW 107; Sut- 
ter v. Lackmann, 39 Mo. 91. 

N. Y.—Ditmas v. Sete tea 11 App. 
Div. 628 mem, 42 NY 08. 

N. C.—Lamb v. Bae 169 N. C. 
436, 86 SE 179. 

Ss. D.—Thomas v. Ryan, 24 S. D. 71, 
123 NW 68. 

Tex.—Stoker v. Fugitt, (Civ. A.) 
113 SW 310; Brewer v. Cochran, 45 
Tex. Civ. A. 179, 99 SW 1033. 

See Winn v. Itzel, 125 Wis. 19, 103 
NW 220 (holding that, where plain- 
tiff’'s evidence made a prima. facie 
showing of fraud, defendant could 
either stand on plaintiff’s proofs, and 
challenge their sufficiency in the su- 
preme court, or introduce his own 


proofs, and so establish his inno- 
cence). 
[a] If fraud is alleged and de- 


nied, in the absence of proof show- 
ing such fraud, the deed will not be 
set aside. Haggin v. Peck, 10 B 
Mon. (Ky.) 210. 

58. Prentice v. ‘Crane, 234 Ill. 302, 

84 NE 916. 
Prentice v. Crane, 234 Ill. 302, 

916 
234 Ill. 302, 


234 Ill. 302, 


62. Prentice v. Crane, 234 Ill. 302, 
84 NE 916 (holding that the evidence 
was sufficient to shift the burden of 
proof to defendant in a case where 
the fraud alleged was a misrepresen- 
tation as to the existence and de- 
struction of a certain will). 

63. Prentice v. Crane, 234 Tll. 302, 
84 NE 916. 

64. Nicklisson v. Holman, 17 Kan. 
22 (so’-holding where. the entire 


Prentice v. Crane, 
916 


Prentice v. Crane, 
916. 
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tion of fraudulent intent at the time of the incep- 
tion of the contract.® 

Where a person unable to read executes a deed and 
a suit is brought to set it aside for misrepresenta- 
tion as to its contents, purport, and effect, defend- 
ant must, according to some authorities, show that 
the deed was read to the grantor or that its con- 
tents were made known to him.® 

[§ 513] d. Undue Influence. <A person relying 
upon active undue influence as a ground for in- 
validating a deed must sustain the burden of 
proof;*? but slight evidence of undue influence is 
sufficient to shift the burden to the grantee, and 
require him to show that the transaction was free 
from undue influence.** The distinction between 
such cases and those of constructive fraud or undue 
influence has already been pointed out.®° 

[§ 514] e. Duress. A person alleging duress in- 
validating a conveyance has the burden of proving 
such duress.”° 
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[§§ 512-515 


sumed that the grantor in a deed was competent to 
execute it at the time of its execution,’! and the 
burden of proving incompetency is on the person 
alleging it.72. So a mere showing of advanced age 


on the part of the grantor will not raise the pre- - 


sumption of ineapacity,’*> nor will a showing of 
physical weakness.7* Where it is alleged that the 
grantor was ineapacitated by intoxication, the 
burden is upon the party alleging such fact.7®> But 
where it appears that the grantor was afflicted with 
insanity prior to the execution of a deed, the burden 
is on the grantee to show that it was executed in 
a lucid interval,’® where it is shown that the in- 
sanity is permanent in its nature,’? but proof of in- 
sanity at intervals or of a temporary character 
raises no presumption of its continuance up to the 
time of the execution of the imstrument, and the 
attacking party has the burden of showing insanity 
at the very time of the transaction.*s When perma- 
nent mental incapacity is once established, there is 


[§ 515] f. Capacity of Grantor. 


transaction was completed within a!Diy. 212, 


period of fourteen days). 

65. Edwards y. Locke, (Ark.) 203 
SW 286. 

66. Hyer v. Little, 20 N. J. Eq. 443. 
See Suffern y. Butler, 19 N. J. Eq. 
202 [aff 21 N. J. Eq. 410]; and gen- 
erally supra § 145, 

67. Conn.—Purdy v. Watts, 88 
Conn. 214, 90 A 936. 

Ga.—Hubbard v. Rutherford, 96 SE 


327. 
Ill.—Fluke v. Crane, 262 Ill. 347, 
104 NE 690. 


Ind.—McCammack v. McCammack, 
86 Ind. 387. 

Iowa.—Wiltsey v. Wiltsey, 153 
Iowa 455, 133 NW 665; Burrow. v. 
Hick, 144 Iowa 584, 120 NW 727; Mal- 
low v. Walker, 115 Iowa 238, 88 NW 
452, 91 AmSR 158, 


102, 109 NB 830; “Howe v. Howe, 99 
Mags. 88. 

Minn.—Shaughnessy v. Shaughnes- 
sy, 135 Minn. 262, 160 NW 769; Thill 
v. Freiermuth, 132. Minn. 242, 156 
NW. 260. 

Miss. Se v. Smith, 114 Miss. 
665, 75 S 451. 

Mo. td ee LS v. Cofield, 159 Mo. 
596, 61 SW 246. 

Or.—Rowe ‘v. Freeman, 172 P_ 508. 


ioe orn Esti; 7: Pas Dist. 
il 

S. C.—Rowland v. Sullivan, 4 S. C. 
Hq. 518. 


Va.—Howard v. Howard, 112 Va. 
566, 72 SE 133; Hoover v. Neff, 107 
Va. 441, 59 SE 428, 

Wis.—Schumacher vy. Draeger, 137 
Wis. 618, 119 NW 305; Boyle v. Rob- 
inson, 129 Wis. 567, 109 NW 623. 

68. Hubbard v. Rutherford, (Ga.) 
96 SE 327. 

69. See supra § 502. 

70. Clement v. Buckley Mercantile 
Co., 172 Mich. 243, 1837 NW 657; How- 
ard v. Turner, 125 N. C. 107,34 SH 
229; Burnett v. Continental State 
Bank (Tex. Civ. A.) 191 SW 172. 

71. U. S.—Hall v. Unger, 11 F. 
Cas. No. 5,949, 2 Abb. 507, 4 Sawy. 
672 [aff 15 Wall 9, 21 L. ed. 73). 

Ala.—Johnson v. Pinckard, 196 Ala. 
259, 72 S 127; Pritchard v. Fowler, 171 
Ala. 662, 55 S 147. 

Del.—Doe v. Beeson, 13) Del. 246. 

Ill.— Kelly v. Nuskaum, 244 Ill. 158, 
91 NE 72; Lilly v. Waggoner, 27 Ill. 
395. 
Ind.—Dearmond v.s+Dearmond, 12 
Ind. 455. 

Ky. —Bevins v. Lowe, 159 Ky. 439, 
167 SW 422. 

Miss.—Burnett v. Smith, 92 Miss. 
566, 47 S 117. 

Mo.—Lee v. Lee, 258 Mo. 599, 167 
SW 1030; Jones v. Thomas, 218 Mo. 
508, 117 SW 1177. 

N. Y.—Donlon v. Donlon, 154 App. 


It is pre- 


138 NYS* 1039; Shea ~ v. 
Campbell, 71 Misc. 222, 128 NYS 508; 
Swanstrom v. Day, 46 Misc. 311, 93 
NYS 192 [aff 101 App. Div. 609 mem, 
92 NYS 1147 mem]. 

N. C.—Tatom v. White, 95 N. C. 


453. 

Okl.—Hart v. West, 161 P 534 [quot 
Cyc]. 

Va.—Black v. Post, 67 Va. 253, 67 
SE_ 1072. 

W. Va.—Farnsworth v. Noffsinger, 
46 W. Va. 410, 33 SE 246; Delaplain v. 
Grubb, 44 W. Va. 612, 30 SE 201, 67 
AmSR 788; Snodgrass v. Knight, 43 
W. Va. 294, 27: SE 233; Buckey v. 
Buckey, 38 W. Va. 168, 18 SE 383. 

72. U. S.—Hoge v. Fisher, 12 F. 
Cas. No. 6,585, Pet. C. C. 163. 

Ala.—Farr v. Chambless, 175 Ala. 
659, 57 S 458; Pritchard v. Fowler, 
171 Ala. 662, 55 S 147. 

Ark.—Wood v. Park, 97 Ark. 13, 
133 SW 175. 

Ill.— Peck y. Bartelme, 220 Ill. 199, 
77 NE 216. 

Ind:—Wray v. Wray, 32 Ind. 126. 

Iowa.—Leonard v. Shane, 166 NW 
373; Clawson v. Weber, 156 Iowa 704, 
137 NW 954; Francis: v. Preachers’ 
Aid Soc., 149 Iowa 158, 126 NW 1027; 
Fitzgerald v. Tvedt, 142 Iowa 40, 120 
NW 465; Altig v. Altig, 137 Iowa 420, 
114 NW 1056; Paulus v. Reed, 121 
Iowa 224, 96 NW 757. 

Ky.—Hopkins v. Biackburn, 144 Ky. 
839, 189 SW 1065; Alsop v. Weir, 13 
Ky. Op. 758. 

Mass.—Howe v. Howe, 99 Mass. 88. 

Mich.—Reagan. v. Murray, 176 
Mich. 231, 142 NW 545; Brown v. 
Brown, 39 Mich. 792. 

Miss.—Gillis vy. Smith, 114 Miss. 
665, 75 S 451. 

Mo-—McFarland v. Brown, 193 SW 
800; Lee v. Lee, 258 Mo. 599, 167 SW 
1030; Jones v. Thomas, 218 Mo. 508, 
117 SW 1177; Burk v. Pence, 206 Mo. 
315, 104 SW 238; Chadwell v. Reed, 198 
Mo. 359, 95 SW 227; Kinzer v. Kinzer, 
130 Mo. 126, 31 SW 577. 

Nebr.—Brugman v. Brugman, 93 
Nebr. 408, 140 NW 781. 

N. C.— Williams y. Haid, 118 N. C. 
481, 24 SE 217. 

Oh. —Boyer v. Bover, 33 Oh. Cir. Ct. 
279; Kime v, Addlesperger, 24 Oh. 
Cir. Ct. 397; Lores v. Truman, 1 Oh. 
Dec. (Reprint) 510, 10 WestLJ 250. 


Okl.—Hart v. West, 161 P 534 
[quot Cyc]. 
Tex.—Wentzell v. Chester, (Civ. 


A.) 189 SW 304; Milner v. Sims, (Civ. 
A.) 171 SW) 784. 
Vt.—Day v. Seely, 17 Vt. 542. 
Wash.—tTruitt v. Truitt, 171 P 532. 
W. Va.—White Mooney, 73 W. Va. 
304, 80 SE 844, 
73. Rogers v. Scott, 28 Cal. A. 93, 
151 P 379; Leonard v. Shane, (lowa) 
166 NW 373; Shacklette v. Goodall, 


a presumption of its continuance, however, and the 


151 Ky. 20, 151 SW 23; Donlon wv. 
Dosen; 154 App. Div. 212, 1388 NYS 
74 Donlon v. Donlon, 154 App. 

Div. 212, 188 NYS 1039. 

75. Conley v. Nailor, 118 U. S. 127, 
6 SCt 1001, 30 L. ed. 112 (holding 
that, although a person when intoxi- 
cated may be incompetent to execute 
a deed, yet if it appears that when 
sober he had _ sufficient capacity, it 
must be shown that the deed was ex- 
ecuted when he was not sober); Lew- 
is v. Davis, (Ala.) 73 S 419: Sellers v. 
Knight, 185 Ala. 96, 64 S 329; Boggs 
v. Holloway, 158 Ala. 286, 47 S 1017. 

76. Ala.—Pike v. Pike, 104 Ala. 
642, 16 S 689. 

Lae ee v. Frazer, 2 Del. Ch. 
Ga.—Dicken y. Johnson, 7 Ga. 484. 
Ind.—Stumph vy. Miller, 142 Ind. 

442, 41 NE 812. 

Ky.—Johnson vy. Mitchell, 146 Ky. 
382, 142 SW 675; Carpenter ‘v. Car- 
penter, 8 Bush 283. 

Miss.—Ricketts v. Joliff, 62 Miss. 
440 (burden on beneficiary in trust 
deed). 

N. C.—Ballew v. Clark, 24 N. C. 23 
(burden upon the person relying on 
deed). 

W. Va.—Towner v. Towner, 65 W. 
Va. 476, 64 SE 732; Jarrett v. Jarrett, 
11 W. Va. 584; Anderson v. Cranmer, 
11°W. Va. 562. 

77. Pritchard v. Fowler, 171 Ala. 
662, 55 S 147. 

78. Pritchard v. Fowler, 171 Ala. 
662, 55 S 147; Turner v. Russ, 53 Md. 
65; Hix vv.’ Whittemore, 4 Metc. 
(Mass.) 545, 547; Hudson v. Hudson, 
144 _ N. C. 449, 4538, 57 SE 162; Mc- 
Peck v. Graham, 56 W. Va. 200, 49 
SE 125. 

“There must be kept in view the 
distinction between the inferences to 
be drawn from proof of an habitual 
or apparently confirmed insanity, and 
that which may be only temporary, 
The existence of the former, once 
established, would require proof from 
the other party to show a restoration 
or recovery; and in the absence of 
such evidence, insanity would be pre- 
sumed to continue. But if the proof 
only shows a case of insanity di- 
rectly connected with some violent 
disease, with which the individual is 
attacked, the party alleging the in- 
sanity must bring his proof of con- 
tinued insanity te that point of time 
which bears directly upon the subject 
in controversy, and not content him- 
self merely with proof of insanity at 
an earlier period.’ Hix v. Whitte- 
more, supra [quot Hudson v. Hud- 
son, supra]. 

[al ‘Where a grantor was subject 
to epilepsy, which caused temporary 
fits of mental incapacity, it was de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 515-518] 


burden on the part of the person alleging in- 
capacity has been met by him.*®? Where insanity is 
not questioned, but the act involved is claimed to 
have been during a lucid interval, the burden of 
proof is on the party suggesting the lucid interval.®? 
The fact that a grantor had been properly adjudged 
of unsound mind prior to the conveyance creates 
only a prima facie presumption of unsoundness of 
mind, which may be removed by parol.®! The effect 
of a judgment evidencing a restoration of the grant- 
or’s sanity previous.to the conveyance is to im- 
pose the burden of proof upon the person assert- 
ing insanity at that time.‘? 

Delusions. Where a grantor executing a deed to 
his wife is of sound mind, except as to delusions, a 
person seeking to set aside the deed must show a 
clear connection between the delusions and the mak- 
ing of the deed.s* Where a belief is entertained 
by a person, which, owing to its character, is prob- 
ably unfounded, but which might he true, its truth 
will not be assumed in the absence of proof.* 

Mental weakness. Where the grantor was suffer- 
ing from mental weakness at the time of executing 
the conveyance, so that his mind was not normal, 
the burden of proof was on the grantee to show 
the perfect fairness of the transaction and the ¢a- 
pacity of the grantor.®® 

[§ 516] g. Right of Grantor to Convey. Proof 
of peaceable possession of premises is prima facie 
evidence of right to convey.8® And in the absence 
of other evidence, a deed purporting to convey 
real estate raises the presumption that the grantor 
had sufficient seizin to convey the estate,.and op- 
erates to vest the seizin in the grantee.8? But the 
cided that the presumption arises 
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mem, 105 NE 1090 mem]. 
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presumption of seizin arising from a deed of con- 
veyance is merely a rebuttable presumption of fact.®* 
No presumption of title in the grantee is raised, 
however, by a conveyance by a person not connected 
with the title and not in possession of the land.’® 

[§ 517] bh. Regularity. It may be presumed 
that a deed was seasonably recorded where posses- 
sion of the land has been held under it; that it 
was valid at the date of its execution;®*! that all 
blanks in the deed were filled before it was signed ;°? 
and that a revenue stamp was affixed to a deed 
properly recorded, although the record thereof does 
not show such stamp.®* So the recording is prima 
facie evidence of its validity.°* Again, it will be 
presumed that a deed was executed in accordance 
with the formalities required by law where it has 
been lost and its loss and its contents proved. 

[§ 518] 10. Performance or Breach of Condi- 
tions. Where a deed is executed and delivered to a 
person as an escrow to be delivered to another on 
the performance of a certain condition, possession 
of the deed by the grantee is prima facie evidence 
that the condition has been performed.®* But where 
a deed provides that a certain act shall be per- 
formed by the grantee and a question arises be- 
tween him and the grantor as to the performance 
thereof, the burden rests on the grantee to show 
that he has performed such act.®7 Where a con- 
dition subsequent is averred to have been broken, 
the burden of proof is upon the party asserting 
such fact.°® Where a deed provides for forfeiture 
if the grantee fails to perform a certain act, for- 
feiture will not be presumed to have occurred merely 
from a subsequent conveyance of the same land by 
89. Crawford v. Corey, 99 Mich. 


that at any particular time he was 
mentally sound. Corbit v. Smith, 7 
Iowa 60, 71 AmD 431. 

79. Pritchard v. Fowler, 171 Ala. 
662, 55 S 147; Physio-Medical College 
v. Wilkinson, 108 Ind. 314, 9 NE 167. 

80. Pritchard y. Fowler, 171 Ala. 
662, 55 S 147. 

81. Logan v. Vanarsdall, 86 SW 
981, 27 KyL 822... See Schindler v. 
Parzoo, 52 Or. 452, 456, 97 P 755 
(where the court said: ‘Generally 
the presumption of sanity prevails, 
and the burden of proof rests upon 
one who asserts the contrary; but the 
appointment of a guardian of a per- 
son alleged to be non compos men- 
tis by a court having jurisdiction, 
must necessarily create a presump- 
tion of the mental infirmity of the 
ward (In re Ames, 40 Or. 495, 67 P 
737), which will prevail for at least 
a reasonable time thereafter. There 
can be no doubt, however, of the gen- 
eral principle that the adjudication 
by itself cannot relate to a prior 
time as evidence-.of incapacity (22 
Cyc 1133), but, when it is shown that 
the mental condition of the ward had 
been the same for a _ considerable 
length of time, and was the same at 
the time of the act to be affected by 
it as when the adjudication was had, 
the adjudication is competent evi- 
dence of previous insanity (Small v. 
Champeny, 102 Wis. 61, 78 NW 407; 
Terry v. Buffington, 11 Ga. 337, 56 
AmD 423). And in a case where 
mental weakness and incapacity are 
the concomitants of old age, and have 
been gradual and continuous for a 
considerable time, and not the result 
of any recent or intervening cause, 
but of gradual and natural decay, 
such evidence is competent to show 
that the conditions have not changed, 
but were the same as when the.ad- 
judication was had. Giles v. Hodge, 
74 Wis. 360, 43 NW 163’). 

82. Mitchell v. Inman, (Tex. Civ. 
A.) 156 SW 290. 

83. Moritz v. Moritz. 153 App. Div. 
147, 138 NYS 124 [aff 211 N. Y. 580 


| 
84 Lang vy. Lang. 157 Iowa 300, 


135 NW 604. 

85. Ala.—Sellers v. Knight, 185 
Ala. 96, 64 S 329. 

Ark.—Boyd v. Boyd, 123 Ark, 134, 
184 SW 838. 

N.. J.—Bidwell v., Piercy, 71 N. J. 
Eq. 83, 63 A 261. F 

N. Y.—Sloan v. Macartney, 58 Misc. 
75, 108 NYS 840. 

Or.—Archer v. Lapp, 12 Or. 196, 6 


P 672. 

Va.—Whitehorn v. Hines, 1 Munf. 
(15 Va.) 557. 

[a] Tllustrations.—(1) Where a 


conveyance is executed on an insuffi- 
cient consideration by a person en- 
feebled in body and mind by disease 
and long continued drunkenness, who, 
at the time of the execution of the 
contract, is under the influence of 
intoxicants, a presumption of fraud 
arises which must be overcome by 
evidence of a fair consideration and 
fair and honest Gealing on the part of 
the person who claims the validity 
of the conveyance. Sellers v. Knight, 
185 Ala. 96,64 S 329. (2) Where a 
grantor conveyed certain land for an 
inadequate consideration to the wife 
of his intimate friend, to whom he 
had rented the property, for the al- 
leged purpose of freeing his mind 
from the burden of his supposed ob- 
ligation to pay taxes on the tenant’s 
improvements, and the grantee had 
knowledge at the time that the gran- 
tor was an old man and had suffered 
a severe stroke of apoplexy, the bur- 
den was on such grantee to establish 
that the grantor had capacity to ex- 
ecute the deed. Bidwell v. Piercy, 71 
N. J. Ea.. 83, 63 A. 261. 

86. Gamble v. Horr, 40 Mich. 561. 

[a] A warranty deed from a per- 
son in possession confers prima fa- 
cie a good title. Souders vy. Jeffries, 
98 Ind. 31. 

87. Bolster v. Cushman, 34 Me. 
428; Ward vy. Fuller, 15 Pick. (Mass.) 
185. 

88. Thurston v. McMillan, 108 Me. 
67, 78 A 1122, : 


415, 58 NW 332; Masters v. Varner, 5 
Gratt. (46 Va.) 168, 50 AmD 114. See 
Blondin v. Brooks, 83 Vt. 472, 477, 
76 A 184 (where the court said: 
“When the thing itself is not sold, 
but only, as here, the right, title, 
and interest therein, the law implies 
ownership neither in land nor in 
chattels. .Baker v. Sherman, 73 Vt. 
26, 50 A 633; Cummings v. Dearborn, 
56 Vt. 441”). 

[a] A deed of record without pos- 
session is not of itself sufficient to 
show that the grantor had any inter- 
est in the land purported to be con- 
veyed by it. Potter v..Washburn, 13 
Vt. 558, 37 AmD 615. 

90. ato v. Norwood, 1 Harr. & 


Greathouse v. Harrison, (Ind. 
A.) 114. NE.92; Poole v. Poole, 129 
Md. 387, 99 A 551; Sessions y. Doe, 15 
Miss. 130. 

92. Kilmer v. Gallaher, 107 Iowa, 
676, 78 NW 685 


93. Hall y. Cardell, 111 Iowa, 206, 
82 NW 503. 
94. Dunnington v. Hubbard, 65 


Md. 87, 3 A 290.. Compare Mitchell v. 
Ryan, 3 Oh. St. 377. 


95. Christy v. Burch, 25 Fla. 942, 
2S 258. 
96. Hare v. Horton, 5 B. & Ad. 


715,.27 ECL 302, 110 Reprint 954. 

97. Jewett v..Draper, 6 Allen 
(Mass.) 434; Williams v. Williams, 
(Mich.) 164 NW 374. See Davis v. 
Martin, 8 Pa. Super. 133; Oakman vy. 
Walker, 69 Vt. 344, 38 A 63. But see 
Young v. McNeill, 78 S..C. 143, 59 SE 
986 (holding that, after twenty years 
the presumption is that a grantee 
and those claiming under him have 
complied. with the conditions of a 
grant from the crown). 

98. Tobey v. Taunton, 119 Mass. 
404; Ayer v. Emery, 14 Allen (Mass.) 
67; South Cong. Meeting-house v. 
Hilton, 11 Gray (Mass.) 407; Ouilette 
v. LeBel, 3 N. B. Eq. 205, 26 CanLT 
OccNotes 466. See Serymser. v. Sea- 
bright Electric Light Co., 74 N. J. Ea. 
587, 70.A 977 (holding that, if any 
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the grantor to another person.®® 

[§ 519] B. Admissibility of Evidence—1. Exe- 
cution, Existence, and Identity—a. In General. The 
execution of a deed may be proved by the evidence 
of any one who saw it executed,t or by the admis- 
sion of the grantor,2 by the subseribing witness,® 
by recitals in a subsequent deed,* by proof of the 
maker’s signature,® or by circumstantial evidence. 
And evidence that a person by a recorded deed 
conveyed a right of way over the land is admis- 
sible on the issue of the existence of a deed of 
such land to him.” But the fact that a person’s 
title to land was submitted to attorneys and declared 
good by them is not admissible to show that such 
person had a deed to the land from a certain other 
person. By express statutory provisions, in some 
jurisdictions exeeution may be proved by the tes- 
timony of the grantor.® 

Record. Unless so provided by statute, the record 
of a deed does not constitute primary evidence of 
its execution;'® but ordinarily where a proper 
foundation has been laid,™ it is admissible as sec- 
ondary evidence thereof** So the record of a deed 
is not admissible in behalf of the grantee to show 
the execution and existence of a:deed under which 
he elaims,'® unless it is'so provided by statute. 
Proof of exeeution in such ease, in the absence of 
special and restricted use of an elec- 
tric light plant would alter its char- 


acter aS a factory, within a restric- 
tive building covenant, the burden 


3 N. S.' 184. 
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otherwise proved. 


Proof of handwriting generally see 
Evidence [17 Cyc 155]. 


[$§ 518-521 


statute, must be made by produetion of the origi- 
nal,!® or by evidence outside of the record that an 
original deed was executed and delivered.t® The 
record of a deed, however, is admissible in behalf 
of one not a par ty thereto in order to show its ex- 
ecution and existence." 

Forgery. On an issue of forgery, it is sdnligalble 
to show that the alleged grantor was unable. to 
write,’® or to show other circumstances tending to 


establish the improbability that the deed was exe- 


euted by him;?® and the grantor may testify that 
the deed is a forgery as against the evidence of 
the subseribing witnesses.2° Evidence of the char- 
acter of the officer who is alleged to have taken the 
acknowledgment is not, however, admissible.?. Also 
it is error to admit in evidence a deed containing 
a recital that the land conveyed is the same as 
that conveyed by the deed in question.?2 

[§ 520] b. Where Another Signs Grantor’s 
Name. Upon the issue whether a grantor directed 
another to subscribe his name to a deed, evidence 
is admissible that a short time before the execution 
thereof the grantor directed the deed to be pre- 
pared and intended to execute it.?% 

[§ 521] ¢. Identity of Parties. In order to 
identify the grantor,?* or the grantee,2®> evidence 
aliunde the deed is admissible. And recitals in a 
64 SE 800. But see Williams v. 
Hanks, 142 Ga. 126, 82 SH 522 (hold- 


ing evidence of price of other land 
not admissible). 


Woods vy. Fraser, 


was on the Nght company to prove 6. Downing v. Pickering, 15 N. H. 19. Ga.—Williams v. Hanks, 142 
it). 844) Vann v. George, (Tex. Civ. A.) | Ga. 126, 82 SE 522. 

99. Anderson v. Bock, 15 How.|191 SW. 585; Pipkin v. Ware, (Tex. Mont.—Watkins v. Watkins, ; 39 
(U. S.) 323, 14 L. ed. 714; Chastain v.} Civ. A.) 175 ‘sw 808; Hayward Lum-| Mont. 367, 102 P 860. : 
Corn, 147 Ga. 622, 95 SE 216. ber Co. v. Bonner, 'b6) Tex. Civ. A. Nebr.—Snyder v. Jennings, 15 

1. Brinkley yv, Bell, 131 Ga, 226,62 | 208, 120 SW. 577; McMahon .v. Mc-| Nebr. 372, 19 NW £01. 

SE 67; Ross v. Harney, 139 Ill. A. | Donald, 51 Tex. Civ. A. 613, 113 SW N. C.—Belk v. Belk, 175_N., C. .69, 
513. 322; Frugia v. Trueheart, 48 Tex. Civ, | 94 SE 726. 
fa] A third rson may prove aA. 513, 106 SW 7386. Tex.—Watson v. Robertson, 15 Tex, 


delivery not made in the presence of 
an attesting witness. Gaskill v. 
King, 34 N. C. 211. 


2. Johnston vy. Kramer, 203 Fed. 
738; Ross v. Harney} 139 Ill. A. 518. 
[a] Admission in court.—The fact 


that a grantor in open court, for the 
purpose of bringing a deed to regis- 
tration, acknowledged its execution, 
was sufficient to sustain a finding, in 
the absence of evidence to the con- 
trary that it was then or had been 
previously delivered. Johnston  v. 
Kramer, 203 Fed. 733. 

3. Crockford v. Equitable Ins. Co., 
10 N. B. 651 (holding that a subscrib- 
ing witness may prove a deed execut- 
ed in a foreign country). 

{a] If a subscribing witness can- 
not locate the time of execution, the 
alleged maker may testify that the 
deed was in fact made at the time it 
purports to have been executed. Kel- 
ly v. William Sharp Saddlery Co., 99 
Ga. 393, 27 SE 741. 

4  Baeder v. Jennings, 40 Fed. 199 
[app dism 154 U, S. 506, 14 SCt 1156, 
38 L. ed. 1075]. But see Ives v. Ash- 
ley, 97 Mass. 198 (where recital was 
held insufficient to show execution of 
administrator’s deed). 

[a] A writing signed by a gran- 
tor, not under seal, purporting to 
eonvey land described to a grantee, 
and to which is annexed a memoran- 
dum reciting that it is a duplicate 
of a lost deed previously executed by 
the grantor to the grantee, as near 
as the grantor can make it, is not 
admissible in evidence to show title 
in the grantee. Johnston y. Case, 131 
N. C. 491, 42 SE 957, 182 N. C. 795, 44 
SE 617. 

6.) Ingram” vy." Hally,.2° NYC. “ras, 
See Rector y. Erath Cattle Co., 18 
Tex. Civ. A. 412, 45 SW 427. 

[a] It is not necessary to produce 
@ subscribing witness where the 
handwriting of the grantor can be 


[al Where a fuller deed is substi- 
tuted in place of one already given, 
but proves to be invalid, the grantee 
who claims title thereunder may fall 
back on his title under the first deed, 
and the circumstances relating to its 
execution and surrender may_ be 
shown by parol. Galbreath v. Tem- 
pleton, 20 Tex. 45. 

7 Heintz v, Thayer, (Tex. Civ. A.) 
50 SW 175 [rev on other grounds 92 
Tex. 658, 50 SW 929, 51 SW 640]. 

8. Bylton Land Co. v. Denny, 108 
Ala. 653, 18 S 561. 

9. Sellers v. Farmer, 151 Ala. 487, 


Brown v. Cady, 11 Mich. 535. 

11. See Evidence [17 Cye 536]. 

12. Phillips v. Watuppa Reservoir 
Co., 184 Mass. 404, 68 NE 848; Hatha- 
way vy. Spooner, 9 Pick. (Mass. ) 23. 

[a] The registration is not the 
only admissible evidence of sxistence 
which affects the rights of third per- 
sons of subsequent purchasers. Cros- 
by. v. Huston, 1 Tex, 203. 

[b] Where a deed as recorded 
bears no signature, the record is not 
admissible. to show the execution 
thereof, Helton v. Asher, 103 Ky. 
tees 46 SW 22, 20 KyL 935, 82 AmSR 
60 


13. Goodman v. Bolton, 3 Ky. Op. 
135: MeCleery v. Lewis, 104 Me, 33, 
70 A540, 19 LRANS 438. 

14. MeCleery Vv. poms 104 Me. 33, 
70 A 540,19 LRANS 4388. 

15. McCleery v. Lewis, 104 Me. 33, 
70 A 540, 19 LRANS 488. 

16. McCleery v. Lewis, 104 Me. 

70 A. 540, 19 LRANS, 488. 

17. Doe v. Vandewater, 7 Blackf. 
(ina.) 6. 
Certified copies of deeds from 
the records are admissible in behalf 
of a party to prove the various links 
in his claim of title. Pratt v. Bat- 
tles, 84 Vt. 391. 

18. Hansen v. Owens, 182 Ga. 648, 


333; Word v. Houston Oil Co., (Civ. 
A.) 144 SW 334, See Houston Oil 
Co. v. Kimball, 108 Tex. 94, 122 SW 
5338, 124 SW 85 [aff (Civ. A.) 114 SW 
662] (holding that in trespass to 
try title, in which defendants claimed 
that the deed to plaintiff's remote 
grantor was forged, but the evidence 
did not justify a finding of forgery, 
evidence that such grantor was re- 
puted to be a forger of land titles 
was not admissible). 

See Harding v. Conlon, 159 App. 
Div. 441, 144 NYS 663 (holding evi- 
dence of prior litigation inadmis- 
sible). 

{a] Thus (1) where defendant 
claimed that a deed on which plain- 
tiff relied was a forgery, a mortgage 
to the grantee in such deed from the 
defendant was relevant, it being im- 
probable that, after the execution of 
the deed, plaintiff would take a mort- 
gage on the premises from defend- 
ant. Williams v. Hanks, 142 Ga. 126, 
82 SE 522. (2) On the issue whether 
a conveyance by the husband to his 
divorced wife was a forgery, any- 
thing tending to show the reasona- 
bleness or unreasonableness of the 
wife’s claim under the conveyance is 
competent, and proof as to payment 
of taxes after the alleged convey- 
ance is admissible. Watkins v. Wat- 
kins, 89 Mont. 367, 102 P 860. 

20. Faircloth v. Jordan, 18 Ga. 350. 

21. West v. Houston Oil Co., 136 
Fed. 343, 69 CCA 169. 


22. James v. Steele, 147 Ga. 598, 
95 SE 11 
23... Woodcock v. Johnson, 36 Minn, 


217, 30 NW 894, 

24, Wakefield v. Brown, 38 Minn, 
861, 37 NW 788, 8 AmSR 671. 

25. Andrews v. Dyer, 81 Me. 104, 
16 A 405. 

[a] But where a conveyance to a 
certain person is plain and no tfoud 
in the execution is shown or no latent 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number. 


§§ 521-524] 


deed may be admissible for the purpose of identifi- 
cation of a party.?® 

[§ 522] d. identity of Land. While express 
language in a deed as to the property conveyed 
cannot be controlled in a court of law by extrinsic 
evidence as to intent,?’ such evidence may some- 
times be resorted to to identify the premises con- 
veyed.* The fact that there was a mistake made 
in the description contained in the deed is a fact 
that ean be established by cireumstances as well as 
by direct proof.?® The evidence of educated and 
experienced engineers, who have examined all the 
records and obtained all the information possible, 
and upon this information have located certain 
monuments and landmarks, finding them to corre- 
spond with the controlling plat, is competent to show 
that the land in dispute is a part of a lot desig- 
nated by the plat;°° and when extrinsic evidence 
has been admitted to aid a description, the court 
will exhaust all means of ascertaining the meaning 
and application of the instrument.*+ 
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[§ 523] e. Identity of Interest. Evidence as 
to the grantor’s title at the time of the grant is 
admissible in construing such grant.®? And a deed,: 
although imperfectly executed by an attorney as the 
deed of his principal, may be admitted in evidence 
in aid of the grantee’s entry to show the extent 
of hic claim of title.2% Again, although it is pre- 
sumed that a right to buildings attached to the soil 
passes with a conveyance in fee, yet such presump- 
tion may be overcome by proof that the grantor 
had no right to convey the buildings.’ And where 
a person holds different interests in land, the econ- 
sideration may afford evidence as to which was 
intended to be conyeyed.?® 

[§ 524] 2. Delivery. The question of whether 
there has been a delivery of the deed being largely 
one of intent to be determined from the surround- 
ing facets and cireumstances,?® evidence of such 
facts and circumstances is admissible as bearing 
upon a contested question as to delivery.*7 Any 


ambiguity exists as to the true gran- 
tee, explanatory evidence to show 
that by mistake the name of the 
grantee was inserted in place of an- 
other who was intended as grantee is 
not admissible. Crawford v. Spencer, 
8 Cush. (Mass.) 418. See Pitts v. 
Brown, 49 Vt. 86, 24 AmR 114. 

{b] Evidence of different spelling 
by the same family of the family 
name is admissible on question of 
personal identity. Galveston, ete, R. 
Co. v. Stealey, 66 Tex. 468, 1 SW 186. 

[c] Where two persons are of the 
same name, evidence of a delivery 
to one of them who entered on and 
occupied the land, as tending to show 
that such person was .the grantee in 
the deed, is admissible. Kingsford v. 
Hood, 105 Mass. 495. 


\26. Auerbach v. Wylie, 84 Tex. 
615, 19 SW 856, 20 SW 776. Compare 
weerree, v. Fagan, 2 Del. Co: (Pa.) 

27. See supra § 242. 

2s. Ala.—Garner v. Morris, 187 


Ala. 658, 65 S 1000 (mortgage of land 
in question by prior owner); Pendrey 
v. Godwin, 175 Ala. 405, 57 S 724; 
Brannan vy. Henry, 142 Ala. 698, 39 S 
92, 10 AmSR 55. 

Cal.—King v. Samuel, 7 Cal. A. 55, 
$$ Pr i30is 

Ill.—Bowman v. Wettig, 39 Tll. 416. 

Ind.—Hornet v. Dumbeck, 39 Ind. 
A. 482, 78 NE 691. 

Ky.—Steele v. Bryant, 132 Ky. 569, 
116 Sw 755. 
as sash .—Hall v. Gittings, 2 Harr. & J. 

N. 
J. L. 
meat O Ritter v. Barrett; 20 N. C. 

Pa.—Koch v. Dunkel, 90 Pa. 264. 

Tenn.—Harriman Land Co. vy. Hil- 
ton, 121 Tenn. 308, 120 SW 162. 

Tex.—Holman v. Houston Oil Co., 
(Civ. A.) 174 SW 886; Hardin County 
Pee in Mills Co., (Civ. A.) 112 SW 

Man.—Oleson vy. Jonasson, 16 Man. 
94, 3 WestLR 466. 

Ont.—Van Koughnet v. Denison, 11 
Ont. A. 699. 

[a] Iustrations.—(1) Where the 
description in a deed is uncertain, 
reference may in some cases be had 
to a prior deed to determine the iden- 
tity of the land. Bowman v. Wettig, 
39 Ill. 416; Conover v. Corderey, 20 
BES: 320; Ritter v. Barrett, 20 
N. C. 266. See Labaure Vv. Declouet, 
19 La. 376; Richardson vy. Powell, 83 
Tex. 588, 19 SW 262. (2) Wherea 
deed refers to the deed under which 
the grantor obtained title, that deed 
is admissible in evidence to identify 
the land conveyed. Steele v. Bryant, 
132 Ky. 569, 116 SW 755. (3) Ar- 
ticles of agreement in pursuance of 
which a deed was executed may be 
admitted to show the intent of the 


1 ge Sl v. Corderey, 20 N. 


parties, where there is an ambiguity 
as to the quantity of land conveyed 
arising from a conflict’ between the 
calls and the courses and distances. 
Koch v. Dunkel, 90 Pa. 264. See Bell 
v. Woodward, 46 N. H. 315. (4) A 
deed to a part of a tract of land 
which has not been particularly lo- 
cated on the plats in the cause may 
be read in evidence where the whole 
tract has been located and united in 
the same person. Hall v. Gittings, 2 
Harr. & J. (Md.) 380. (5) The gran- 
tee of a piece of land described in 
his deed as a town lot may establish 
his title by other evidence, although 
the grantor has failed to make and 
record a plat as required by. statute. 
Bowman v. Wettig, 39 Ill. 416. (6) 
On an issue as to whether the de- 
seription in a deed included a par- 
ticular piece of land, a mortgage 
given by defendants to a third per- 
son five years prior to their execu- 
tion of the deed was irrelevant. Goy- 
co v. <eenan, 196 Mass. 416, 82 NE 
427. 

Parol evidence generally see Evi- 
dence [17 Cyc 567]. 

29. Garard v. Weaver, 42 Ind. A, 
110, 84 NE 1092. See Brown v. My- 
ers, 150 N. C. 441, 64 SE 374 (holding 
that on the issue of a mistake in a 
deed, in that a description, instead 
of being down a certain road to a 
certain stream, should have been 
down the road to a bend therein, 
thence in a straight line to the 
stream, a second deed containing the 
latter description, and written after 
the first, in the absence of the gran- 
tee and without her request, but at 
the request of some one not shown, 
is inadmissible); Rankin v. Moore, 46 
Tex. Civ. A. 44, 101 SW 1049 (hold- 
ing that in trespass to try title, 
where it is alleged that a scrivener, 
who wrote an instrument of convey- 
ance made a mistake in describing 
the property conveyed, a recital, in a 
conveyance, that the land transferred 
was deeded to the grantor by a cer- 
tain person on a certain date, was 
evidence, not only of the description 
of the property conveyed in the 
later deed, but also of the intention 
of the parties to the former deed to 
convey that tract, and not another 
tract described therein, by the al- 
mistake of the scrivener). 

30. Pere Marquette R. Co. v. Gra- 


ham, 150 Mich. 219, 114 NW 58. 

gear Bowers v. Andrews, 52 Miss. 
32. Warden vy. Balch, 59 N. H. 468. 
33. Ross v. Gould, 5 Me. 204. 

i”. Meyer v. Betz, 26 N. Y. Super. 
35, Fisher v. Quackenbush, 83 Ill. 


310 (so holding where a person, who 
held a perfect title to an undivided 
one-fourth interest in land and of a 
tax title to another undivided one 


fourth, made a quitclaim deed of an 
undivided one fourth). But see 
Treadwell v. Bulkley, 4 Day (Conn.) 
395, 4 AmD 225 (where it was decid- 
ed that, where there is no designa- 
tion in a deed of the proportions in 
which several grantees take, evidence 
is not admissible of the consideration 
paid by each to show a right of any 
one to hold more than an equal 


share). 
36. See supra § 95. 
37. U. S.—Johnston v. Kramer, 203 


Fed. 733; Buckley v. Carlton, 4 F. Cas. 
No. 2,093, 6 McLean 125; Dunn v. 
Games, 8 F. Cas. No. 4,176, 1 McLean 
321 [aff 14 Pet. 322, 10° L. ed. 476]. 

Ala.—Napier v. Elliott, 177 Ala. 
113, 58 S 435; Gulf Red Cedar Co. vy. 
Crenshaw, 169 Ala. 606, 53 S 812; 
SApiet v. Elliot, 162 Ala. 129, 50°S 
1 

Conn.—Wiley v. London, etc., F. 
Ins. Co., 89 Conn. 35, 92 A 678; Wal- 
ea Eleventh School Dist., 22 Conn. 
326. , 

Fla.—Bruner v. Hart, 59 Fla. 171, 
51S 593. 

Tll.—Fleming v. Reheis, 275 Ill. 132, 
1138 NE 928; Shipley v. Shipley, 274 
Ill. 506, 113: NE 906; Schultz v. 
Schultz, 274 Ill. 341, 113 'NE 638; Pot- 
ae. v. Barringer, 236 Ill. 224, 86 NE 

Kan.—Bruce v. Mathewson, 97 Kan. 
466, 155 P 787. 
ge tee: .—Gragg v. Learned, 109 Mass. 

Mich.—Pangborn v. . Continental 
Ins. Co., 62 Mich. 638, 29 NW 475. 

Mo.—Pullis v. Somerville, 218 Mo. 
624, pa SW 736. 

N. Y.—Saltzsieder v. Saltzsieder, 
219 N. ¥.' 523, 114 NE 856 [rev 167 
App. Div. 801, 153 NYS 78]. 

N. C.—Lee “v. Parker, 171 N. C. 
144, 88 SE 217. 

Okl,—Johnson vy. Craig, 37 Okl. 378, 
130 P 581. 

S. C.—Shute v. Shute, 82 S. C. 264, 
64 SE 144, 145. 
ye Tex.—Van Hook v. Walton, 28 Tex. 


Ww. Va.—Furguson v. Bond, 39 W. 
Va. 561,°20 SBE 591. 

[a] Date of acknowledgment.— 
Where a grantor executed two deeds 
of the same land on the same date to 
different grantees, but acknowledged 
at different dates, the date of the ac- 
knowledgment. was competent evi- 
dence in connection with other facts, 
as bearing on the question of the 
delivery of the en Johnston v. 
Kramer, 203 Fed. 

(b] Where the Ss sation is wheth- 
er a deed was delivered without au- 
thority by the grantor’s agent acting 
in fraudulent collusion with the 
grantee, evidence is admissible of 
offers communicated by the agent to 
the grantor as coming from the gran- 
tee and of instructions which were 
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competent evidence,®’ including parol evidence,*° 
bearing on the question is admissible. Hence, evi- 
dence is admissible as to the subsequent possession 
of the premises;*® the acts and declarations of the 
parties at the time;*! the subsequent conduct of the 
parties ;*2 the recording of the deed,** or directions 
by the grantor as to recording;** possession of the 
deed by the grantee,* or the grantor;*® the execu- 
tion of other deeds,*7 or leases;*8 a disposal of the 
land by will;*® the destruction of a will and substi- 
tution of a deed;5° or written admissions of the 
erantor.®! Again, a grantor may testify that he 
never parted with a deed with the intent that it 
should become operative.®? On the other hand, evi- 
dence which is hearsay is inadmissible,®* as is evi- 
denee which is irrelevant to the issues,°* or is 1m- 
material,®> or consists of a mere conelusion.®> Fur- 
ther evidence tending to show that the grantor knew 
what was essential to a delivery is inadmissible.®* 
A mere intention to deliver a deed affords no proof 
that the intended act was done.®S An attesting wit- 
ness is not precluded by his attestation from tes- 
tifying to the facts surrounding the execution of 
the deed, although such facts show that there was 


given to such agent by the grantor 
in regard to delivery. Adams vy. Ken- 


243, 48 SE 640. 
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50. Walker v. Warner, 
Union Oil Co. v. Stewart, 158 


[§§ 524-527 


no delivery.®® The time of delivery may be shown 
by parol evidence.®° 

[§ 525] 3. Registration. An abstract of title 
is not admissible to prove the registration of a deed 
offered in evidence under a statute which provides 
that such an abstract may be admitted on affidavit 
that the original deed is lost or destroyed.* Where 
the date of record does not appear, evidence as to 
the time when the deeds immediately preceding and 
following the deed in controversy were recorded 
has been held admissible. 

[§ 526] 4. Walidity and Invalidity—a. In Gen- 
eral. On a question involving the validity of a 
deed, evidence varying on the probability of °? or 
motive for ** its execution is admissible. An un- 
signed memorandum on the margin of a deed is not 
admissible for the purpose of affecting its validity.®> 
In an action to cancel a deed, evidence of want of 
authority in the officer who purported to have ad- 
judged the probate and registration thereof may 
be admitted.°® 

[§ 527] b. Consideration. Where the true con- 
sideration for a deed becomes material, evidence 
thereof is admissible.** Ordinarily evidence as to 


testator’s knowledge but as to his 
acts; not whether he knew that it 
was essential to a delivery that he 
should surrender dominion and con- 


31 App. 


ney, 59 N. H. 133. (D. C.) 76. 
38. Shipley v. Shipley, 274 Ill. 506, 51. 
113 NE 906. 


39. ‘Tumlin v. Tumlin, 195 Ala. 

457, 70 S 254; Hathaway v. Cook, 258 
- 92, 101. NEY 227. 
[a] Beason for rule.—‘‘Generally 
it may be said that, as a deed does 
not show upon its face a delivery, 
evidence thereof must ordinarily 
eome from without. Hence parol evi- 
dence thereof must necessarily be 
admitted when the question of deliv- 
ery arises.””. Tumlin v. Tumlin, 195 
Ala. 457, 463, 70 S 254. 

40. Stanton v. Freeman, 19 Cal. 
A. 464, 126 P 377; Walker v. Warner, 
31 App. (D. C.) 76; Wilenou v. Hand- 
lon, 207 Ill. 104, 69 NE 892; Merki v. 
Merki, 113 Ill. A. 518 [aff 212 Ill. 121, 
72 NE 9); McFall v. McFall, 136 Ind. 


622, 36 NE 517. 

41. Dikeman v. Arnold, 78 Mich. 
445, 44 NW 407. 

42. Cal.—Fisher v. Oliver, 174 Cal. 
781, 164 P 800; Williams v. Kidd, 170 
Cal. 631, 151 P 1, AnnCasl1916E 703. 

Ga.—Searborough vy. Holder, 127 
Ga. 256,56 SE 293. 

Kan.—White v. White, 99 Kan. 133, 
160 P 993. 

Miech.—Dikeman vy. Arnold, 78 Mich. 
455, 44 NW 407. 

N. D.—O’Brien v. O’Brien, 19 N. D. 
713, 125 NW 307. 

‘| Seat eS v. Harmstead, 2 Pa. 

Tex.—Phillips v. Henry, (Civ. A.) 
124 SW 184. 

43. Scaray v. Eldridge, 63 Ind. 44. 

44. Napier v. Elliott, 177 Ala. 113, 
58 S 435. 

45. Napier v. Elliott, 152 Ala. 248, 
44S 552. 

[a] Thus, in ejectment between 
heirs, involving the question of the 
delivery of the deeds by decedent to 
plaintiff, the defense could show that 
the day decedent died plaintiff took a 
package of papers from. decedent's 
trunk and placed it in her bosom, 
Napier vy, Elliott, 152 Ala. 248,.44 $ 
552. 

46. Phillips v. Phillips, 50 Mo. 603. 

47. Napier v. Elliott, 162 Ala. 129, 
50 S 148; King v. Slater, 96 Ark. 589, 
133 SW 173; Whitetéy v. Babcock, 
(Mo.) 202 SW 1091; Metz v. Metz, 106 
S. C. 514, 91 SE 864; Mitchell v.. Al- 
ioe) $1 S.C. 340, 61 SE 1087, 62 SE 

48. Sheldon v. 146 Iowa 
461, 125 NW 288. 

49. Johnson vy. Cameron, 136 N. C. 


Crane, 


Cal. 149, 110 P 318, AnnCas1912A 567; 
Little v. Little, 23 Colo. A. 518, 130 
P 1022. 

52. Stevens v. Stevens, 150 Mass. 
557, 23 NE 3878; Chambers v. Cham- 
bers, 227 Mo. 262, 127 SW 86, 137 
AmSR 567. See Napier v. Elliot, 162 
Ala. 129, 50 S 148 (holding that evi- 
dence as to statements and declara- 
tions. made by the grantor several 
years after the making of the deed 
to plaintiff was not competent to 
show the intention of the grantor at 
the time the deed was made). But 
see Wilbur v. Grover, 140 Mich. 187, 
103 NW 583 (holding that, where 
facts are shown from which a legal 
inference of delivery will arise, it is 
not competent to show that either 
of the parties entertained a secret 
and undisclosed intention that the de- 
livery of the deed should be ineffec- 
tual to transfer title). 

53. Napier v. Elliott, 177 Ala. 113, 
58 S 435; O'Kelly v. O'Kelly, 8 Mete. 
(Mass.) 436; Goodman v. Griffith, 238 
Mo. 706, 142 SW. 259; Senterfeit v. 
Shealey, 71.S. C. 259, 51 SE 142. 


54. Ala—Napier v. Elliott, 177 
Ala. 113, 58 S 435. 
Ga.—De Nieff v.. Howell, 138 Ga. 


248, 75 SE 202. 
Ind.—Pethtel y. Pethtel, 45, Ind. A. 

664, 90 NE 102. 
Keefe, 130 


Iowa.—McGiverin  v. 
Iowa 97, 106 NW 369. 

Mich.—Broffee v. Le Fils, 183 Mich. 
100, 149 NW 1028. 


Tex.—Phillips v. Henry, (Civ. A.) 
124 SW 184. P 
fa] An entry on the back of a 


deed, made by the draftsman, which 
forms no part of the deed is not ad- 
missible to show delivery. Bailey v. 
Bailey, 52 N.C. 44. ¥ 

[b] Where a deed was delivered 
to a third person by the grantor, tes- 
timony of. the former as to whether 
he would have delivered the deed to 
whomsoever he understood or be- 
lieved to be entitled to it under the 
grantor’s instructions is held inad- 
missible to show the grantor’s inten- 
tion. Griffis v. Payne, 22 Tex. Civ. A. 
519. 55 SW 757. 

55. Jennings v. Reeson, (Mich.) 
166 NW 921. 


56. Napier v. Elliott, 177 Ala. 113, 
58 S 435. 
57. Sexton v. Merchants’ L. & T. 


Co,;..257 ,Ill...551, 556, 101 NE 56.), . 
“The question was not as to the 


tion and control.” 


trol over the deed, but whether he 
actually did surrender such domin- 
Sexton v. Mer- 
chants’ L. & T. Co., supra. 

58. Hale v. Hills, 8 Conn. 39. 

59. Johnson yv. Johnson, 44 S. C. 
364, 22 SE 419. 4 

60. Johnson v. Craig, 37 Okl. 378, 
130 P 581; Wheelock v. Harding, 4 
Pa. Super. 21. 

61. Walton vy. Follansbee, 165 Tll. 
480, 46 NE, 459. 

62. Riviere v. Wilkens, 31 Tex. 
Civ. A. 454, 72 SW 608. 

63. Miller v. Miller, 89 N. C. 209; 
Ra wipe v. Melvin, 47 Okl. 57, 147 P 
[a] For instance, where an action 
is brought to cancel a deed from 
plaintiff to his son which is alleged 
to have been executed by mistake, 
evidence is admissible of the extent 
and value of the land as tending to 
show that the grantor would never 
have conveyed so much, reserving 
none for himself. Miller v. Miller, 
89 N. C. 209. 

64. Hatch v. Hatch, 46 Utah 218, 
148 P 433. : 

[a] Dlustration.—In an action to 
vacate deeds of a testatrix to part 
of her children as leaving one child 
unprovided for contrary to the pro- 
visions of the will, evidence is held 
admissible of a suit against testa- 
trix’s. husband as an insolvent debt- 
or as showing a motive for their exe- 
cution. Beiser v. Beiser, 4 Silv. Sup. 
525, 8 NYS 55. 

65. Nantahala Marble, etc., Co. v. 
Thomas, 106 Fed. 379, 45 CCA 337. 


66. Ferebee v. Hinton, 102 N. C. 
99, 8 SE 922. 

Sh Ind:.—Wilson vy. Wilson, 86 Ind. 
47 


Mich.—Gilman v. Riopelle, 18 Mich. 
145 


Mo.—Griffin v. Nicholas, 224 Mo. 
275,123 SW. 1068... See Hunter wv. 
Briggs, 254 Mo. 28, 162 SW 204 (hold- 
ing that, where lack of consideration 
was relied on as circumstance tend- 
ing to show unscundness of a gran- 
tor’s mind, a conveyance by the 
grantee to the grantor’s wife and re- 
conveyance in consideration of sup- 
port was not evidence that the origi- 
nal conveyance was for the use and 
benefit of the wife). 

S. C.—Spencer v. Bedford, 35 S. C. 
L. 96. i 

Tex.—lIvy v. Ivy, (Civ. A.) 128 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number. 


§§ 527-528] 


the erantee’s pecuniary ability to 


eration stated in the deed is immaterial where the 
rights of creditors are not involved.® 
the question arises whether a money consideration 
was paid, evidence is admissible of the business 
transactions and financial condition of the parties 
about the time of execution as tending to show 
whether such a payment was in fact made.®° 

Capacity and Incapacity. In cases 


[$§ 528] ¢. 
involving the mental capacity of a 


range of evidence is admissible,’° although it must, 
as in other cases, be pertinent to the issues.*! 


as a general rule, any evidence as 


682. See Bartek v. Kolacek, (Civ. 
A.) 99 SW 114 (holding that, where, 
in an action to cancel a deed for 
false and fraudulent representations 
inducing its execution, and also for 
force and threats of violence by 
which the grantor was compelled to 
execute the same, the only issue sub- 
mitted to the jury was as to whether 


the deed was voluntarily made or 


procured through duress and fear in- 
duced by threats of violence, the 
value of the respective interests of 
the parties and the consideration 
paid for the property conveyed by 
the deed were immaterial). 

{a] Tlustrations.—(1) Where, in 
a suit to set aside a deed executed in 
consideration of services rendered to 
the grantor, complainants’ reply ad- 
mitted rendition of the services, it 
was proper to show the grantor’s 
condition of health and the character 
of services she required to show a 
consideration for the deed. Griffin 
v. Nicholas, 224 Mo. 275, 123 SW 1063. 
(2) In an action involving the va- 
lidity of a deed contemporaneously 
with which a defeasance was execut- 
ed by the grantee, the grantor may 
testify that he received no considera- 
tion for the deed except such defeas- 
ance, and that a subsequent convey- 
ance of the land to defendant was 
made without his consent. Wilson v. 
Wilson, 86 Ind. 472. (3) Where the 
question in dispute is whether a quit- 
claim deed conveyed the fee in the 
land described, or a leasehold inter- 
est only, it may be proper to show 
that the real value of the land was 
many times greater than the consid- 
eration stated in the deed. Gilman 
v. Riopelle, 18 Mich. 145. (4) Where 
a subscribing witness testifies that 
he saw no consideration paid, the 
person claiming under the deed may 
support it by proof of payment. Spen- 
cer v. Bedford, 35 S. C. L. 96. (5) 
In partition wherein a deed, under 
which defendant claimed, was al- 
leged to have been executed by the 
latter’s mother merely to make him 
eligible for an office, to repel the im- 
putation cast on the deed, as well 
as to show the consideration, he 
should have been allowed to testify 
that he paid a part of the purchase 
price for the land when it was con- 
veyed to her. Ivy v. Ivy, (Tex. Civ. 
A.) 128 SW 682. 

68. Leathers v. Leathers, 132 Ga. 
211, 68 SE 1118. 

69. Douthitt v. Applegate, 33 Kan. 
395, 6 P.575, 52 AmR 533. 

70. Lang v. Lang, 157 Iowa 300, 
135 NW 604; Kempf v. Koppa, 74 
Kan. 153, 85 P 806. See Atwood v. At- 
wood, 84 Conn. 169, 79 A 59, 37 LRA 
NS 591 (holding that in an action 
to set aside a deed wrongfully in- 
duced while grantor was ill, she 
could testify how and when she first 
learned that defendant claimed an 
interesc in the property, and that she 
did not give defendant any kind cf 
paper, blank deed, or any kind of 
deed); Bowman v. Callahan, 137 Ky. 
773, 127. SW 142 (holding that where, 
in a suit by the grantor of a deed 
through her next friend to set aside 
a deed to the grantees who were her 
daughters for want of capacity, her 
son testified on behalf of the next 
friend that his mother had been inca- 


oat 


DEEDS 
pay the consid- 


But where 


grantor, a wide 


So 
to the acts and 


pable of transacting business 
twenty-five years, letters written by 
him to his mother concerning busi- 
ness matters within two years prior 
to the time he testified were admis- 
sible both to weaken the effect of the 
son's testimony and to show the re- 
lations between the children and the 
mother concerning the affairs of the 
family); Armstrong v. Burt, (Tex. 
Civ. A.) 138 SW 172 (holding that in 
an action by an executor to set aside 
a deed of his deceased to defendant 
and to recover money obtained on a 
check given by deceased to defend- 
ant or the property in which it had 
been invested, on the ground of de- 
ceased’s insanity, evidence that de- 
fendant’s son had worked for the 
deceased for nearly two years and 
had been paid nothing for his work 
is admissible as showing the friendly 
feeling existing between the grantor 
and the family of defendant). 

71. Lang yv. Lang, 157 Iowa 300, 
135 NW 604; Beville v. Jones, 74 
Tex. 148, 11 SW 1128; Stratton v. 
Riley, (Tex. Civ. A.) 154 SW _ 606; 
Armstrong v. Burt, (Tex. Civ. A.) 138 
SW 172. 

{a] For example (1) in an action 
to cancel a deed for mental incapac- 
ity of the grantor and undue influ- 
ence, a question as to what connec- 
tion B had with the transaction was 
properly excluded, where neither by 
pleading nor proof was B connected 
with the transaction. Stratton v. 
Riley, (Tex. Civ. A.) 154 SW 606. (2) 
On the issue of the soundness of 
mind of a grantor, evidence of acts of 
his wife with other men, tending to 
show immoral conduct, unknown_ to 
grantor, and evidence that another 
woman had started a suit against 
defendant’s wife for alienation of her 
husband’s affections, was _ inadmis- 
sible. Lang v. Lang, 157 Iowa 300, 
135 NW 604. (3) Harsh treatment of 
the grantor by the husband of the 
grantee subsequent to the execution 
of a deed is inadmissible in an action 


to set aside a deed on the sole 
ground of mental incapacity. Be- 
ville v. Jones, 74° Tex. .148, 11 SW 


1128. (4) Where a witness in an ac- 
tion by an executor to set aside a 
deed made by his deceased to de- 
fendant and to recover money ob- 
tained through a check given by de- 
ceased or property in which it had 
been invested, has testified as to 
what the deceased’s grantor had 
said to him about the deed, his com- 
ment on the statement of deceased 


is properly excluded. Armstrong 
Fag BRE (Tex. Civ. A.) 138 SW 
172. 


72. Doe v. Beeson, 7 Del. 246; Fish 
v. Poorman, 85 Kan. 237, 116 P 898; 
Kempf v. Koppa, 74 Kan. 153, 85 P 
806. See Hall v. Unger, 11 F. Cas, No. 
5,949, 2 Abb. 507, 4 Sawy. 672° [aff 
15 Wall (U. S.) 9, 21 L. ed. 73] (de- 
elaring that in such case “regard 
must be had, in the absence of di- 
rect testimony on the point, to all 
the attending circumstances, the rea- 
sonableness of the act in itself, and 
its approval by the family and rela- 
tions of the party’’). 

[a] Remoteness.—It is competent 
to show previous acts of insanity or 
delusion, unless they appear to be 
disconnected and remote; but, where 
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general conduct of the grantor,’? or as to his age,?? 
health,“* mode of life,*> manners,’® ability to trans- 
act ordinary business affairs,” conversation,’® prior 
declarations,’® or previous statements as to disposi- 
tion of his property ®° will be received. Subsequent 
declarations may also be admitted as indicative of 
the state of mind of the grantor at the time the deed 
was executed, where such declarations are connected 
with and illustrative of his acts.+ 
devise of the same property to persons other than the 
grantee is admissible to illustrate the state of the 
grantor’s mind.*? Proof of a taint of insanity in the 
family of a person is competent, when there is other 
for: the mental derangement is continu- 


A subsequent 


ing, the objection of remoteness will 
not apply. Fish v. Pocrman, 85 Kan. 
237, 116 P 898. 

_73. Doe v. Beeson, 7 Del. 246; Cor- 
bit v. Corbit, 7 Oh. Dec. (Reprint) 
692, 4 CincLBul 1006. 

74. Doe v. Beeson, 7 Del. 
Doe v. Beeson, 7 Del. 
Doe v. Beeson, 7 Del. 246. 

- Ring v. Lawless, 190 Ill. 520, 

60 NE 881; Hepler v. Hosack, 197 Pa. 
631, 47 A 847. But see Beaty v. Hood, 
229 Till. 562, 82 NE 350 (holding that 
on an issue as to complainant’s men- 
tal capacity to make a deed, a ques- 
tion calling for the witness’ belief as 
to whether complainant had sufficient 
mental capacity and soundness of 
mind to act with ordinary discretion 
in the matter of the sale or exchange 
of lands was properly disallowed, in- 
discretion in trade not being evi- 
dence of want of mental capacity). 

[a] Question of adequacy and 
payment of consideration may be 
considered. Hepler v. Hosack, 197 
Pa. 631, 47 A 847. 

78. Doe v. Beeson, 7 Del. 246. 

79. Jones v. Thomas, 218 Mo. 508, 
117 SW_ 1177. 

{a] Thus, in a suit by an heir to 
set aside his ancestor’s deed to an- 
other heir for mental incapacity, the 
ancestor’s declarations showing im- 
proper acts by the grantee and mem- 
bers of his family are admissible to 
show the ancestor’s mental condi- 


246, 


tion and his affections. Jones v. 
oes 218 Mo. 508, 117. SW 

80. Howe v. Howe, 99 Mass. 88; 
Jones v. Thomas, 218 Mo. 508, 117 


SW 1177; Anderson v. Carter, 24 App. 
Div. 462, 49 NYS 255 [aff 165 N. Y. 
624 mem, 59 NE 1118 mem]; Rice v. 
eae 127 Pa.181, 17 A 888, 14 AmSR 


31. 

[a] Time of declarations.—Decla- 
rations as to intention to execute a 
deed made by grantor within fifteen 
months before the alleged insanity 
began, and eighteen months before 
execution of deed, are not too remote. 
Rice y. Rice, 127 Pa. 181, 17 A 888, 
14 AmSR 831. 

81. Piercy v. Piercy, 18 Cal. A. 
751, 124 P 561; Hughes v. Silvers, 169 
Iowa 366, 151 NW 514. But see Ames 
v. Ames, 75 Nebr. 473, 478, 106 NW 
584 (where the court held that in 
a suit by the representatives of a 
decedent to set aside a conveyance 
made by him on the ground that he 
was mentally incompetent, an an- 
swer filed by a defendant in a suit 
pending in his lifetime, in which he 
averred that when he executed the 
contract he was suffering from men- 
tal prostration, was inadmissible on 
the question of his mental capacity, 
and said: “While the declarations of 
a person as to his present condition 
are frequently admitted in evidence, 
where it appears that such state- 
ments are undesigned and spontane- 
ous, we know of no authority, and 
are satisfied that there is none, for 
admitting evidence of a person’s dec- 
larations as to his past condition, or 
where, as it clearly appears in this 
case, the declarations were not spon- 
taneous but studied’). 

82. Hubbard v. Rutherford, (Ga.) 
96 SE 327. 
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proof of the insanity of the person in question.** 
Further, the inquiry is not confined to the precise 
time of the execution of the instrument,** although 
that time is of course the material point to be con- 
sidered; and the grantor’s mental condition prior 
to or subsequent to such time may be shown,** 
especially in cases of progressive or permanent men- 
tal disease or senile dementia.®* A judgment as to 
the status of a person may be admissible, but in 
order to be conclusive against those not parties to 
it, it should be in a proceeding the sole end and 
aim of which-is to determine such status, and which 
simply determines it.88 A subsequent adjudication 
of insanity has, however, been held not admissible,*? 
The issue is as to the mental capacity of the grantor 
to make a deed, and not merely as to his mental 
capacity to know and understand the transaction 
in which he was engaged.®® 

[§ 529] d. Undue Influence. The courts will 
ordinarily be liberal in the admission of evidence 
bearing upon an issue of undue influence.®* Hence 
they will receive evidence of the circumstances sur- 
rounding the execution of the instrument;®* the re- 
lationship of the parties;®*® the actual considera- 
tion,** statements, and declarations by the grantor; 
the subsequent conduct of the grantee;* letters 
written by the grantee showing his estimate of the 
grantor’s mental condition;®" the faet that the 
grantor was of a feeble understanding ;°* proeceed- 
ings de lunatico subsequent to the execution of the 


83. Fish v. Poorman, 85 Kan, 237, 
116 P 898. 

84. Green v. Hulse, 57 Colo. 288, 
142 P 416; Doe v. Beeson, 7 Del. 246; 
Chess v. Chess, 1 Penr. & ‘W.. (Pa.) 


NE_ 350. 
91. 
107 P 148, 


Okl. 737, 110 
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Payne v. Payne, 12 Cal. A. 251, 
See Gidney v. Chappell, 26 
P 1099 (holding that, 
in a suit by decedent’s sole heir to 
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deed;®® circumstances of the grantor’s family, the 
kind of influence which the members thereof had 
over him, their feelings toward each other, and of 
the grantor’s intentions as to what they should re- 
ceive from him;! and any impressions left on the 
mind of the witness from a conversation with the 
grantor on a certain occasion as to the grantor’s 
being rational or irrational.2 But evidence is not 
admissible of facts not so connected with the exe- 
cution of the deed as to be relevant.? Where, in a 
proceeding to set aside a deed, undue influence is 
alleged, but there is no allegation of incompetency, 
expert evidence as to the condition of the grantor’s 
mind is admissible only for the purpose of showing 
that he was easily susceptible of influence, and is 
inadmissible where there is no evidence tending to 
show the exercise of or an attempt to exercise un- 
due influence. Also, while the subsequent declara- 
tions of the grantor may be admitted, not as show- 
ing undue influence, but as showing the effect on 
the grantor’s mind of whatever undue influence, if 
any, was exercised on him to induce him to make the 
deed,® the rule presupposes the existence of other 
substantive evidence of the alleged undue influence.® 
Upon an issue of undue influence, the fact that two 
deeds instead of one are made is of no significance.* 
In a suit for the cancellation of instruments exe- 
cuted by plaintiff because of duress, evidence of 
his mental condition immediately after the trans- 
action was material.® 


see Jeter v. Jones, 135 Ga. 22, 68 SE 
787 (holding that, in an action for 
cancellation of a deed, on the ground 
that it was procured by undue influ- 
ence, evidence of statements of the 


32, 21 AmD 850 (holding evidence as 
to subsequent declarations admissi- 
ble); Michon v. Ayalla, 84 Tex. 685, 
19 SW 878 (holding evidence as to 
acts occurring before, at the time 
of, or after, execution admissible). 
85. Buckey v. Buckey, 88 W. Va. 


168, 18 SE 383. 

Nobles v. Tutton,. 7 Cal. A. 
P 289; Brown yv. Brown, 209 
‘ 388, 96 NIX 796; Caddell v. Cad- 
dell, 62 Tex, Civ. A. 461, 1381 SW 482; 
Willlams v. Sapileha,. (Tex. Civ, A.) 
62 SW 72; Jarrett v. Jarrett, 11 W. 
Va, 584, 

[a] Limits of time.x—The master, 
in a suit to set aside a deed on the 
ground of the grantor’s incapacity, is 
entitled to fix the limits of time for 
evidence of the grantor’s mental con- 
dition, and may consider the fact of 
the possibility of a ratification of the 
deed. . Brown vy. Brown, 209 Mass 
388, 95 NO 796. 

87. Burns v. Burns, 175 N, C. 447, 
95 SE 899. 

88. Gridley v. Boggs, 62 Cal. 190; 
Dewey v, Allgire, 87 Nebr. 6, 55 NW 
276, 40 AmSR 468. But see Pawlak 
y. Pelkey, (Wis.) 167 NW 427, 428 
(where, in holding that there was no 
error in excluding the report of the 
examining physicians that the gran- 
tor was sane, the report having been 
made Sept. 14, 1914, on a _ petition 
for an inquisition relative to the in- 
sanity of the grantor, the court said: 
“Tt bore very remotely, if at all, upon 
the question of the competency of the 
plaintiff to contract on the 2d day of 
July, 1915. Moreover, one may be 
feehleminded and not of sufficient ca- 
pacity to contract and not neces- 
pert | in such mental condition as to 
require incarceration’), 

[a] Proceedings d¢é!lunatico are 
admissible. Rider v. Miller, 86 N. Y. 


McIntosh v. Reason, (Ok1,) 172 
P 446; Uecker v. Zuercher, 564 ,Tex, 
Cly. A, 289, 118 SW 149, 152, 

90. Beaty v. Hood, 229 Ill. 562, 82 


set aside a conveyance,’ acquittance, 
and receipt preliminary to the con- 
test of decedent’s will bequeathing 
the property conveyed to a stran- 
ger upon the grounds of want of tes- 
tamentary capacity, fraud, and un- 
due influence, where it was alleged 
that the fraud and undue influence 
were a link in the chain of fraud 
whereby defendant obtained the con- 
veyance, the facts in relation to the 
execution of the will were material 
evidence); Rankin v. Rankin, 105 
Tex. 451, 151 SW 527 [rev (Cly. A.) 
1384 SW 392] (holding that, where a 
son procured his mother to make a 
deed of her land to his wife that he 
might have the control over it as his 
own, all evidence which would be ad- 
missible, if the deed had been made 
to the son, was admissible in a suit 
by the mother’s executrix to set aside 
the deed). 

rates v. Itzel, 125 Wis. 19, 103 


Fish v. Poorman, 85 Kan. 237, 
116 P 898. 

94. Nobles v. Hutton, 7 Cal. A. 14, 
93 P 289; Goodman v, Griffith, 288 Mo, 
706, 142.SW_ 259. 

95. Cal.—Piercy v. Piercy, 18 Cal. 
A. 751,124 P 661, 

Jenkins, 48 Ga, 


Se TTC BR Vv. 
lil.—Bishop vy. Hilliard, 227 


Til. 

882, 81 NO 403. ? 

towa.—Muir v. Miller, 82 Iowa 700, 
47 NW 1011, 48 NW 1032, 

Kan.—Houston v. Goemann, 99 
Kan, 438, 162 P 271. 

Minn.—McFleney v. Donovan, 119 
Minn, 294, 188 NW 306. 

Mo.—Jones v. Thomas, 218 Mo, 508, 
117 SW 1177. 

Or.—Foote v. Liehty, 60 Or. 642, 
120 P 398. 

Tex.—Holt v. Guerguin, (Civ, A.) 


156 SW_ 581. 

[a] Prior expressions of intention 
to make a different disposition of 
property may be shown. Cato ‘v, 
Hunt, 112 Ga. 189; 37 SH’ 183. But 


maker that the grantee, her son, was 
worrying her a great deal, trying 
to get her ae make him a deed to the 
land, and a Jater statement that 
she had made the deed to him and 
supposed that he was satisfied, was 
inadmissible). 

96. Piercy y. Piercy, 18 Cal, <A, 
751, 124 P 561 (attempt to keep rec- 
ord of deed a secret). 
avert Barnhardt vy. Smith, 86 N. C. 


rig 16 Mass. 


Rider v. Miller, 86 N. Y. 507. 
1. Soverhill v. Post, 22 HowPr 
(N. Y.) 386. 
cae: Yeandle v. Yeandle, 5 NYS 
3. Poss v. Huff, 98 Ga. 377, 25 SH 
447; Guild v. Hull, 127 Ill. 528, 20 NE 
665; Rankin v. Rankin, 105 Tex, 451, 
151 SW 527 [rev (Civ. A.) 134 SW 
392]; Stratton y. Riley, (Tex. Civ. 
A.) 154 SW 606; Ritz v. Ritz, 64 W. 
Va. 107, 60 SH 1095. But compare 
Jones vy. Jones, 120 N. Y. 589, 24 NE 
1016 (holding that, in an action to 
set aside a conveyance made by a 
person as plaintiff's agent, as ob- 
tained by undue influence, evidence is 
admissible /of conversations uncon- 
nected with the particular transac- 
tion to show that such person did oc- 
ar a confidential relation to plain- 
[a] Statement by the grantee’s 
husband subsequent to the execution, 
referring presumably to the manner 
in which the deed was obtained, is 
not admissible. Beville v. Jones, 74 
Tex. 148, 11 SW 1128. 


Somes v. Skinner, 


4. Magaw v. Huntley, 36 App. 
(D. C.) 26. 
ughes v. Silvers, 169 Iowa 


5, g 
866, 151 NW 514. 
6. Hughes v. Silvers, 169 Iowa 366, 
151 NW 514. 
7. Burrow v. Hick, 144 Iowa 584, 
120 NW 727. 
8. McClelland ‘v. Bullis, 34 Colo. 
69); SL’ 771. ; 


For later casos, developments and charges in the law see cumulative Annotations, same title, rage and note number, 
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{§ 530] e. Fraud and Misrepresentation. The 
fraudulent intent of the parties securing a convey- 
ance may be shown by the circumstances attending 
the transaction.® Hence it is proper to consider 
the whole cireumstances of the case and the rela- 
tions of the parties,!° other similar frauds,'+ the ac- 
tual consideration,!? the possession of other prop- 
erty by the grantor,'® the withholding of the deed 
from record,'* or the absence of acknowledgment.*® 
As in other cases, however, evidence of fraud must 
be pertinent to the issues presented by the plead- 
ings. Evidence of the value of the land long 
after the transfer is inadmissible,’? and a presump- 
tion of fraud arising from the exorbitant price 
demanded for the land may be repelled by evidence 
of the actual price paid.’® In order to rebut a con- 
tention that a conveyance was secured by fraud, 
the subsequent silence of the grantor, after knowl- 
edge of the facts, may be shown.'® In an action to 
set aside deeds executed by a married woman, the 
certificate of the notary to her acknowledgment. is 
not competent as testimony to show that she knew 
what land was covered by the deed.*° 

[§ 531] f. Confirmation of Defective Deed. 
Where the description in a deed is impeached by the 
vendor as conveying in excess of the amount bar- 
gained for, the party claiming thereunder may show 
that he had paid in full for all the land eonveyed 
thereby, and that the deed has been confirmed by 
the vendor.*? 

[§ 532] 5. Performance or Breach of Condition, 
Wherever conditions or limitations are clear and 
explicit so as to shut out all doubt as to their im- 
port, parol evidence is inadmissible to show the in- 
tention of the grantor in respect thereto ;** but where 
the construction of a reservation is ambiguous or 
not explainable by the context, the construction by 
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which they exercised their rights is legal evidence.?§ 
And evidence tending to show that the condition was 
inserted for a dishonest or illegal purpose, such as. 
the creation of a monopoly in trade in the grantor, 
is held admissible.** So evidence which tends to 
show a waiver of the condition of a deed may be 
admitted.*5 Again, for the purpose of showing that 
the conditions of a deed have not been complied 
with, evidence may be admissible of the making of 
a subsequent deed.** An examination of the record 
of an action at law for breach of condition subse- 
quent has been held not a material error in an ac- 
tion in equity based on subsequent. breaches.27 
Where it is sought to set aside a deed, the con- 
sideration of which was the support of the grantor 
for life, because of failure of the consideration, evi- 
dence that the grantor executed the deed of her own 
volition is admissible,*S and likewise evidenee that 
the grantee bought the provisions used in the fam- 
ily of which the grantor was a member.*?. Where 
plaintiff conveyed land to defendant in consideration 
of support, evidence of the manner in which plain- 
tiff was treated by defendant’s wife, together with 
her habits of drunkenness, was admissible to explain 
any alleged mistreatment of plaintiff, but the wife’s 
general habit of intoxication and her general repu- 
tation in that regard was inadmissible’® As bear- 
ing upon a waiver of a breach of a condition for 
support, evidence that the grantor had no place out- 
side of the family of the grantee to which he might 
go must. be confined to such time as the grantor 
was desirous of leaving.s! Where it is sought to re- 
strain a violation of a restriction as to the use 
of the premises, evidence which has been admitted 
may be considered as bearing upon the character of 
relief which will be awarded, although it tends to 
show a use other than that set up in the bill.S2 


the parties themselves as proved by the manner in [§ 533] C. Weight and Sufficiency—l. Execu- 
9. Richardson v. Ralphsnyder, 40| 84 N, C. 515. 22. Bailey v. Close, 37 Conn. 408. 
W. Va. 15, 20 SE 854. 11. Chappell v. Butler, 74 N. C.} And compare Cereghino v. Wagener, 


10. U. S.—Warner v. Daniels, 29 
F. Cas. No. 17,181, 1 Woodb. & M. 90. 

Ala—Rickert v. Towart, 174 Ala. 
107, 56 S 708. 

Cal.—Baker v. Baker, 9 Cal. A. 787, 
100 P 892. 

Colo.—Martinez v, Martinez, 57 
Colo. 292, 141 P 469. 


Iowa.—Curtis v. Armagast, 158 
Iowa 507, 1388 NW 8738. 
Okl.—Gidney v. Chappell, 26 Okl. 


757, 110 P 1099. 

Ont.—McDonald v. 
Ont. A. 430. 

And see Bowerman vy. Bowerman, 
76 Hun 46, 27 NYS 579 [aff 146 N. Y. 
598 mem, 40 NE 163 mem] (holding 
that, where it is claimed that the 
deed was procured by fraud of a de- 
cedent, it is proper to show his gen- 
eral reputation or character, and his 
reputation for honesty and integrity 
during his life-time). 

[a] Possession by grantee of 
grantor’s will.—The fact that a gran- 
tee had possession of the_grantor’s 
will after her death and did not de- 
stroy it after obtaining a deed con- 
veying to her land devised by the 
will would be a circumstance for con- 
sideration in determining whether 


Johnston, 16 


the deed was obtained by fraud... 


Rickert v. Touart, 174 Ala. 107, 56 


S 708. 

[b] For the purpose of showin) 
collusion between the grantee an 
the agent of the grantor evidence is 
admissible of knowledge by the gran- 
tee of the intent of such agent to 
defraud his principal. Stiles v. Gid- 
dens, 21 Tex. 783. 

[ec] That the grantor was in the 
habit of getting drunk may, taken in 
connection with other facts, render 
competent evidence that the grantee 
kept a barroom. McLeod vy. Bullard, 


459; McMullen v. Rousseau, 40 Wash. 
497, 82 P 888. But see Beckley Vv. 
Riverside Land Co., (Va.) 23 SE 778 
(holding similar misrepresentations 
to others inadmissible). 

12. Russell v. Robbins, 247 I. 
510, 98 NE $24, 189 AmSR 842; Ames 
v. Gilmore, 59 Mo. 587; Maass v. Ro- 
senthal, 125 App. Div. 452, 109 NYS 
917; MePhaul v. Walters, 167 N. C. 
182, 88 SE $21; Pritchard v. Smith, 
160 N. C. 79, 75 SE 803. 

13. Ogburn v. Jones, 142 Ga. 360, 
82 SE 1070. 

14. Smith v. Moore, 142 N. C, 277, 
65 SE 275, 7 LRANS 684. 


15. Pritchard v. Palmer, S88 Hun 
aaa $4 NYS 87, 2 NYAnnCas 
16. Wolf v. Gall, (Cal) 169 P 


1017; Perry v. Pore, 90 SW 962, 28 
KyL 897; Peters v. Strauss, 63 Tex. 
Civ. A. 118, 192 SW 956; Bluett v. 
Wilce, 48 Wash, 492, 86 P 853. 

17. McPhaul v. Walters, 167 N. C. 
182, 838 SB 321. 

18. Hunter v. Owens, 9 SW 717, 10 
SW 876, 10 Kyl 651. 

19. Czarnecki v. Derecktor, $1 
Conn. 388, 71 A 854. See Cotton v. 
Morrison, (Tex. Civ. A.) 140 SW 114 
(holding that, where a grantee who 
procured a deed by fraud sought to 
show that the grantor by delivering 
the deed after partial knowledge of 
the fraud waived it, the grantor could 
show the facts attending the deliv- 
ery, and that he did not intend finall 
to part with the control of the deed, 
so as to rebut the inference of waiv- 
er, and to make the question of waiv- 
er one for the jury). 

20. Oar v. Davis, 105 Tex. 479, 151 
SW 794 [aff (Civ. A.) 135 SW eh B 

21. Wittbecker v. Walters, 69 Tex. 
470, 6 SW 788. 


4 Utah 514, 11 P 568 (holding™ that, 
where a_ condition in a deed makes 
it void if the grantee should ever de- 
sert her husband without legal cause, 
a -record in a divorce suit between 
the husband and the wife which 
shows that the wife has abandoned 
her husband, but which does not 
show that such desertion was with- 
out legal cause, is not admissible). 

28. Choate v. Burnham, 7 Pick. 
(Mass.) 274. 

24. Chippewa Lumber Co. v. Trem- 
per, 75 Mich. 36, 42 NW 532, 13 AmSR 
420, 4 LRA 878. 

25. Chippewa Lumber Co. y. Trem- 
per, 75 Mich. 36, 42 NW 532, 18 AmSR 
420, 4 LRA 878. . See Collins Mfg. Co. 
v. Marcy, 25 Conn. 242 (holding that, 
in an action of disseizin for breach 
of condition declaring the deed void 
if liquors were sold on the premises 
by a sale of liquors on the premises 
by a tenant of the grantee, the lease, 
which contained a stipulation by the 
tenant not to sell any liquor on the 
premises, and the fact that the gran- 
tee told him of the condition of his 
own title are admissible to show dili- 
gence of the grantee to prevent a vio- 
lation of the condition). 

26. Oakman v. Walker, 69 Vt. 344, 
38 A 63, 

Gall v. Gall, 126 Wis. 390, 105 
NW_ 953, 5 LRANS 603. 

Martinez v. Martinez, 57 Colo. 
2, 141 P 469. : 
29. Martinez v. Martinez, 57 Colo. 
, 141 P 469. 

$0. Cox v. Combs, 51 Tex. Civ. A. 
346, 111 SW 1069. 

$81. Dunklee v. Hooper, 69 Vt. 65, 
$7.A 226: 

32. Riverbank Impr. Co. y. Ban- 
croft, 209 Mass. 217, 95 NE 216, 34 
LRANS 730, AnnCasi912B 450. 
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tion, Existence, and Identity—a. In General. The 
existence of a deed, where the original or a record 
thereof cannot be produced, may be proved in the 
manner of facts generally, by circumstantial evi- 
dence,** which need not be exclusive of all reason- 
able doubt ;34 and on an issue as to the details of 


the execution of a deed after a long lapse of time, 
the law will not require the same cireumstantiality 


of proof as in eases where testimony of the ch aad 


transaction is supposed to be accessible.*® 

[§ 534] b. Execution. The execution of a deed 
when placed in issue must be proved, like any other 
controverted fact, by a preponderance of the evi- 
denee,*® and slight proof of execution is sufficient 
where a deed is introduced only on a collateral 
point.7 Proof of the final execution of a deed 
should show that it was signed, sealed, and deliv- 
ered by the authority of the grantor as his deed.*® 
Proof of due execution includes proof of the ex- 
istence of all the parties whose agency is required 
in the execution.®® The statement of a witness that 
there was a particular deed is the mere statement 
of a conelusion and not sufficient proof of the fact.*° 
In a jurisdiction where it is not required that the 


33. Roberts v. Coleman, (Tex. Civ. 


A.) 138 SW 1120; Jante v. Culbreth, [a] 
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deed shall have a witness, no peculiar importance 
is attached to the testimony of a witness to the 
deed.44 So the testimony of the grantee that a 
deed was executed to him, although not impeached 
or contradicted by any direct testimony, may never- 
theless be insufficient to establish the execution of 
the deed where, from the conduct of the grantee as 
disclosed by his other evidence and other circum- 
stances in evidence, the court may conclude that 
it was inconsistent with the execution of the con- 
veyance, and be warranted in rejecting as improb- 
able his statement that such a conveyance had been 
made. 

[§ 535] c. Identity of Parties. The identity of 
the parties may be at least prima facie established, 
and in most cases sufficiently proved, by showing the 
identity of names, by connecting the chain of title or 
referring to the source thereof, by proof of resi- 
dence, acts of ownership, or any other circumstances 
the evidence of which is relevant and within the 
governing rules of admissibility of evidence. No 
other or more specific rule of general application 
can be stated.*% 

[§ 536] d. Identity of Land. The land should 
Texas Land, etc., Co. v. Walker, 47 


(Tex. Civ. A.) 101 SW 279. 

“That a deed was made does not 
require direct proof, but the same 
may be found from circumstances as 
well. The court may find the fact 
from the conduct of the parties with 
reference to the land, its persistent 
claim by one and non-claim by the 
other, long continued, under circum- 
stances reasonably consistent only 
with the transmission of the title.” 
Haywood Lumber Co. v. Bonner, 56 
Tex. Ciy.. A, 208, 210,. 120 SW. 577, 

[a] Giberal application of rule.— 
The doctrine of the presumption of 
the execution of a deed by circum- 
stances, where no better evidence is 
obtainable, must be liberally applied 
for the protection of titles long re- 
lied on in good faith, the evidence of 
which has been lost through care- 
lessness or accident, the destruction 
of records, and the death of all the 
persons originally connected there- 
with, especially when the claim -of 
title is accompanied by the entire 
absence of any assertion of claim of 
right inconsistent with the claim un- 
der the deed sought to be established. 
Pratt v. Townsend, (Tex. Civ. A.) 125 
Sw 111. 

{b] Confirmative acts dispense 
with exhibition of the primordial ti- 
tle, if its tenor is therein specially 
set forth, but, if not, the primordial 
title must be produced. Brooks v. 
Norris, 6 Rob. (La.) 175; Brown v, 
Frantum, 6 La. 39. : 

{e] Production of registered me- 
morial executed by the grantee is 
not sufficient where possession does 
not follow the deed. Van Velsor v. 
Hughson, 9 Ont. A. 390; Mulholland 
v. Harman, 6 Ont. 546. 

34. White v. McCullough, 56 Tex. 
Civ. A. 383, 120 SW 1093. 

[a] Evidence held sufficient.— 
Houston Oil Co. v. Goodrich, 213. Fed. 
136, 129 CCA 488; Hinstein v. Holla- 
day-Klotz Land, etc., Co., 132 Mo. A. 
82, 111 SW 859; Ryle v. Davidson, 
(Text nciv. (AY lI6 SV. [823 Leert 
questions answered 102 Tex. 227, 115 
SW 28]; Kirby v. Hayden, (Tex. Civ. 
A.) 125 SW 993. 

[b] Evidence held insufficient.— 
Poirier v. Burteon-Swartz Cypress Co., 
127 La. 936, 54 S 292. 

35. Wright v. Giles, 60 Tex. Civ. 
A. 550, 129 SW 1163 (lapse of forty- 
five years); Texas Land, ete., Co. v. 
Walker, 47 Tex, Civ. A. 43, 105 SW 


Surghenor v. Ducey, (Tex. Civ. 
39 SW 22; Brewer v. Cochran, 


reasonable hypothesis than that the 
deed was executed is not. required; 
it is sufficient that it is more rea- 
sonable to presume that the deed was 
executed than that it was not. Surg- 
a v. Ducey, (Tex. Civ. A.) 139 SW 


{b] Sufficiency of evidence show- 
ing execution generally see White v. 
Burnley, 20 Hew. (U...S.) 235, 15 L. 
ed. 886; Houston Oil Co. v. Goodrich, 
213 Fed. 136, 129 CCA 488; Lonsdale 
Co. v. Moies, i5 F. Cas. No. 8,496, 
Brunn. Col. Cas. 655; O’Neal v. Prest- 
wood, 153 Ala. 443, 45 S 251; Tillis 
v. Smith, 108, Ala... 264,.19° S 374; 
Chivington v. Colorado Springs Co., 
9 Colo. 597, 14 P 212; Green v. Glass, 
29 Ga. 246; Metropolitan Trust, ete., 
Bank v. Perry, 259 Ill. 183, 102 NE 
218; Spencer v. Razor, 251 Ill. 278, 96 
NE. 300; Dagley v. Black, 197 Ill. 
53; 64 NE 275; Lewis v. McGrath, 191 
Ill. 401, 61 NE 135; Smith v. James, 
131 Ind. 131, 30. NE 902;,Haynes v. 
Thomas, 7 Ind. 38; Lewis v. Wilcox, 
131 Iowa 268, 108 NW 536; Slattery v. 
Slattery, 120 Iowa 717, 95 NW 201; 
Parsons v. Justice, 163 Ky. 737, 174 
SW 725; Spurlock vy. Spurlock, 149 
Ky. 822, 149.,.SW. 1132; Reaves v. 
Baker, 112 SW 609, 33 KyL 1004; 
Dukes v. Davis, 125 Ky. 3138, 101 SW 
390, 30 KyL 1348; Voorhies v. Gore, 
3 B. Mon. (Ky.) 529; Emery v. Legro, 
63 Me. 357; Edelen v. Gough, 5 Gill 
(Md.) 103; Stone v. Stone, 179 Mass. 
555, 61 NE 268; Hayden v. Peirce, 165 
Mass. 359, 43 NE 119: Hogadone v. 
Grange Mut. F. Ins. Co., 133 Mich. 
339, 94 NW 1045; Carpenter v. Car- 
penter, 126 Mich. 217, 85 NW 576; 
Morrison v. Porter, 35 Minn. 425, 29 
NW 54, 59 AmR 381; Burk v. Pence, 
206 Mo. 315, 104 SW 33: Avery v. Fitz- 
gerald, 94 Mo. 200 iT SW 6; Mavity v. 
Stover, 68 Nebr. 602, 94. NW 834; 
Thams v. Sharp, 49 Nebr. 237, 68 NW 
474; Watson’ v. Mulford, 21 N. J. L. 
500; Gould v. Hurley, 75 N. J. Eq. 
512, 73 A129; Dolan v. Leary, 69 App. 
Div. 459, 74 NYS 981 [aff 174 N.. Y. 
540 mem, 66 NE 1107 mem]; Wain- 
wright v. Low, 57 Hun 386, 10 NYS 
888 [aff 1382. N. Y. 313,,.80 NE 747]; 
Goodhue v. Berrien, 2 Sandf. Ch. 630; 
Lee v. Parker, 171 N. C. 144, 88 SE 
217; Lore v. Truman, 1 Oh. Dec. (Re- 
print) 510, 10 WestLJ 250; Smith v. 
Smith, 5 Or. 31, 93 P 449; Bennett v. 
Fulmer, 49 Pa. 155; Dawson v. Daw- 
son, 14 S. C. Kg. 243; Hardin .v. 
Sparks, 70 Tex. 429, 7 SW- 769; Belch- 
er v. Fox. 60 Tex. 527; Kellogg v. 
Chapman, (Tex. Civ. A.) 201 SW 1096; 


Tex. Civ. A. 543, 105 SW 545; Brewer 
v. Cochran, 45 Tex. Civ. A. 179, 99 
SW 1033; Veatch v. Gray, 41 Tex. 
Civ, A. 145, 91; SW.) 324; Collins) v. 
Weiss, (Tex. Civ. A.) 74 SW 46; Roy- 
ais’ =v. “Eatey, =. (rex. Clive » Soyo ta 
SW 1062; Riviere v. Wilkens, 31 Tex. 
Civ. A. 454, 72 SW.-608; De la Garza 
v. Macmanus, (Tex, Civ. A.) 44 SW 
704; Latham v. Griffin, (Tex. Civ. A.) 
42 SW 858; Colquhoun vy. Atkinsons, 
6 Munf. (20 Va.) 550; Thompson v. 
Schoner, 58 Wash. 642, 109 P 116; 
Linde v. Gudden, 109 Wis. 326, 85 
NW_ 323; McDonald v. McDonald, 2 
OntWR 708. 

[c] Exeeution by mark.—Dawkins 
v. Petteys, 121 Ark. 498, 181 SW 901; 
Lyons v. Holmes, 11 Gy! 429), 732 
AmR_ 483; Timber v. Desparois, 18 
S. D. 587, 101 NW 879. 

{d] Execution in blank.—Williams 
v. Butterfield, (Mo.) 77 SW 729. 

[e] Revenue stamp is no part of 
a deed, and the fact that the copy 
appearing in the record shows no 
stamp does not tend to show that a 
finding of the court that the deed 
was stamped is against evidence. 
Kiefer v. Rogers, 19 Minn. 32. 

37. Hayes v. Martin, (Ark.) 134 
Sea 626; Means v. Means, 41 S. C. L. 

[a]. When evidence as to seal is 
sufficient.—Brolley v. Lapham, 13 
Gray (Mass.) 294; Moore v. Riddle, 
82 N. J. Eq. 197, 87 A’ 227; Todd v. 
Union Dime’.Sav. Inst., 118 N. Y. 
337, 23 NE 299 [rev 7 NYSt 449, 20 
AbbNCas 270]. 

38. Newlin v. Beard, 6 W. Va. 110. 

39. Bellows v. Copp, 20 N. H. 492. 

40. Poland v. Porter, 44 Tex. Civ. 
A. 334, 98 SW 214. 

41. Linker v. Linker, 167 N. C. 
651, 83 SE 736. 

42. Davis v. Judson, 159 Cal. 121, 
113 P 147. 

43. Cal.—Mott v. Smith, 16 Cal. 
533 (by identity of names and ref- 
erence to source of title). 

D. C.—Scott v. Hyde, 21 D. C. 531 
(by identity of names, of professional 
title, and of residence). 

Me.—Chandler v. Wilson, 77 Me. 76 
(by deed of other lands to grantee 
of the same name and stating resi- 
dence). 

Minn.—Rogers v. Manley, 46 Minn. 
403, 49 NW 194 (by the record of a 
deed and other general Svidenaely 
Horning v. Sweet, 27 Minn. 277, 6 N 
782 (by proof of regular, chain A 
title coupled with admissions in 
pleading). 

Mo.—Morrison v. Turnbaugh, 192 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be sufficiently distinguished from other tracts 4* and 
be shown to be that described in the deed *° by rele- 
vant plats, surveys, patents, deeds, or such other 
documentary evidence as may be necessary and ad- 
missible, aided when requisite by the testimony of 
witnesses competent to testify to relevant and ad- 
missible facts of identity.*° The question of identity 
may, however, rest upon the construction of the 
deed.47 Where land is conveyed by metes and 
bounds the circumstances should be very strong to 
prove that the grantor meant to convey land other 
than that described, to induce a court to set aside 
the conveyance of the land described, and to decree 
that of the other.4® The question of whether parol 
evidence is sufficient to show that the land con- 
veyed by a deed ean be identified with reasonable 
certainty is a question of fact for the trial court.*® 
And it has been said that the rule applied in cases 
wherein it is sought to divest the awner of his title 
in hostile proceedings should be less stringent when 
applied to like questions arising in the transfer of 
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real estate by deed in the ordinary way between in- 
dividuals.®° 

[§ 5387] e. Identity of Interest. An admission 
in a deed of buildings that they stand on the land 
of the grantee is conclusive evidence that the grantor 
recognizes the title of the grantee to the land.®1 And 
a recital in a deed may in some eases be sufficiently 
descriptive of the interest conveyed.®? But the ac- 
ceptance of a quitclaim or even warranty deed is 
not in fact or in theory an admission that the grantee 
does not already have the superior title®? And 
the mere production of a recorded deed with no 
evidence of possession is insufficient to establish a 
prima facie title.>* 

[§ 538] f. Prior Existence of Deed. The proof 
of a deed which has been lost should show that 
the instrument was properly executed, and the evi- 
dence of the contents should be clear and certain.*® 
And although the production of the most direct eyi- 
dence of a deed may not be required where there 


Mo. 427, 91 SW 152 (holding evi- 
dence insufficient to establish the 
identity of the grantor); Geer v. 
Missouri Lumber, etc., Co., 134 Mo. 
85, 34 SW 1099, 56 AmSR 489 (iden- 
tity of names and land conveyed). 

N. Y.—Leidenthal v. Leidenthal, 
121 App. Div. 269, 105 NYS 807 (hold- 
ing evidence sufficient to sustain a 
finding that the decedent and his 
‘wife, in executing a deed to the land 
which was never delivered, intended 
that decedent’s daughter should be 
the grantee); Delaney v. Gaylord, 131 
NYS 890 (where the grantee, Patrick 
Delaney, was held identified with 
Martin Patrick Delaney, who had 
non his name to Patrick Dela- 
ney). 

N. C.—Nicholson v. Eureka Lum- 
ber Co., 160 N. C. 33, 75 SE 730, Ann 
Cas1914C 202 (holding the evidence 
to justify the finding that the gran- 
tor was the sole surviving grandchild 
and heir at law of the deceased rec- 
ord owner). 

Tex.—Fleming v. Giboney, 81 Tex. 
422, 17 SW 13 (by connecting the de- 
ceased with the original party re- 
ceiving preliminary title papers, and 
by showing marriage, residence, and 
possession of a patent for land); 
Smith v. Gillum, 80 Tex. 120, 15 SW 
794 (by showing source of title and 
connecting the chain of title and 
identifying of names); Robertson v. 
DuBose, 76 Tex. 1, 138 SW 300 (by 
identity of names in chain of title); 
Ryle v. Davidson, (Civ. A.) 116 SW 
823 [cert questions answered 102 
Tex. 227, 115 SW 28] (identity of 
names). 

N. 43 


. B.—Simpson v, 
N. B. 79. 

See Liddon v. Hodnett, 22 Fla. 442 
(holding that the fact that the sur- 
name and initials of a witness are 
the same as the grantee’s is not pri- 
ma facie evidence that they were the 
same person, but» the question Is 
for the jury). 

{a] Upon evidence as to physical 
appearance the court charged the 
jury substantially to find against the 
claim of identity unless the party was 
the identical person named in. the 
deed, and the charge was held proper. 
Parker v. Chancellor, 78 Tex. 524, 15 
Sw 157. 

{b] Where different persons bear 
the same name when evidence is suf- 
ficient as to identity see Luty v. 
Cresta, 4 Cal. A. 589, 88 P 642 (daugh- 
ter and sister); Hess v. Stockard, 99 
Minn. 504, 109 NW 1118 (father and 
son); Hickman v. Gillum, 66 Tex. 314, 
1 SW 339; Begg v. Anderson, 64 Wis. 
207, 25 NW 3. 

[c] Sufficiency of identity in case 
of copartnership see Dowdy v. Mc- 
Arthur, 94 Ga. 577, 21 SE 148; Lyman 
v. Gedney, 114 Ill. 388, 29 NE 282, 
55 AmR 871. 


\ 


Malcolm, 


has been a great lapse of time, yet the evidence 
44. Godfrey vy. Beardsley, 


LO4; ke. 

Cas. No. 5,497, 2 McLean 412. 

45. Redd y. Murry, 95 Cal. 48, 24 
P, 841,30 P1432: 

46.—Cal.— McCullough v. Olds, 108 
Cal. 529, 41 P 420; Vejar, v. Mound 
City Land, etc., Assoc.,.97 Cal. 659, 
32 P 713; Redd v. Murry, 95 Cal. 48, 
24. P8471, 30 P.132. 

Mass.—Saltonstall v. Boston Pier, 
TCush..'195. 

N. J.—Rieglesville Delaware 
Bridge Co. v. Blocm, 48 N. J. L. 368, 
7A 478. 

Tex.—Graves v. Texas, etc., R. Co., 
(Civ, A.) 31 SW 87. 

Can.—Attrill v. Platt, 10 Can. S. C. 
425; Grasett v. Carter, 10 Can. S. C. 
105 


[a] Evidence held sufficient.—(1) 
To identify land in general. Parks 
vy. Baker, 93 Kan. 121, 143 P. 416; 
Hardaway v. Webb, 172 Ky. 589, 190 
SW 1071; Collins vy. McKay, 36 Mont. 
123, 92 P 295, 122 AmSR 334 (mining 
claim); Young v. Gharis, (Tex. Civ. 
A.) 170 SW 896; Hardin County v. 
Nona Mills Co., (Tex. Civ.’ A.) 112 
SW 822. (2) To Show that the deed 
under which plaintiffs claimed called 
for land to commence on the north 
line of a certain tract at the west 
line of the grantee’s land so ag to 
include the property in controversy. 
Basham vy. Stude, (Tex. Civ. A.) 128 
SW 662. (3) To show that the prop- 
erty conveyed was the west. two 
thirds of the block as shown by a 
map or plat, that the block was four 
hundred and thirty feet by four hun- 
dred feet, and that no street or pub- 
lic way existed on its eastern bound- 
ary or within the lines thereof. 
State Sav., etc., Co. v. Matz, 26 Colo. 
A. 511, 143 P1039. (4) To show that 
it was intended by a deed describing 
the premises as ‘my dwelling house 
and lands appurtenant thereto” in a 
specified section to convey the entire 
tract of land, which was a farm of 
one hundred and ten acres. Crozer 
v. White, 9 Cal. A. 612, 100 P 130. (5) 
To show that the lots in controversy 
were not within the description in 
the deed to plaintiff’s grantor. Rob- 
erson y. Forehand, (Ark.) 170 SW 
93. (6) To warrant a finding that 
a deed to plaintiff's grantor conveyed 
nothing but uplands, and that, when 
the deed referred to a plat made by 
an upland owner, it referred to a le- 
gal plat that was then in existence. 
Cook v. Hensler, 57 Wash. 392, 107 P 
178. (7) To show that the descrip- 
tion of a particular tract of land was 
not included in a deed by mistake. 
McArthur v. Newhall, 165 Mich. 284, 
130 NW 632. (8) To show that deed 
purported to convey to defendant’s 
grantor the timber in. controversy. 
Hurst v. Taylor, 107 SW 743, 32 KyL 
1051. (9) To sustain a finding that 
plaintiff’s deed did not embrace the 


property in controversy. Denver 
Trackage, ete., Co. v. Colorado, ete., 
R. Co., 58 Colo. 318, 145 P 707. (10) 
To show that grantors of a lot in- 
tended to convey the lot as enlarged 
by the vacation of an abutting alley. 
Whalen v. Smith, (lowa) 167 NW 646. 
(11) To show that a deed of recon- 
veyance from tenants in common to 
their grantor conveyed land which 
one of them later sought to have par- 
titioned. Zimmerman v. Brunswick 
First Nat. Bank, (Mo.) 201 SW 852. 
(12) To show the acreage conveyed. 
Séeureau v. Frazer, (Tex. Civ. A.) 189 
SW 1003. 

[b] Evidence held insufficient.— 
(1) To show mistake in description. 
Kellum v. Corr, 209 N. Y. 486, 103 NE 
701, [aff 149 App. Div. 200, 123 NYS 
784]. (2) To identify land. Sims v. 
Brown, 252 Mo. 58, 158 SW 624. (3) 
To establish a contention that a par- 
ticular parcel did not contain a cer- 
tain number of acres at the time of 
the conveyance. Wright vy. Seale, 106 
S. C. 261, 91, SEH.;291, 

47. McCormack vy. Crow, 15 SW 
181, 15 KyL 856. 

Construction of deed see supra §§ 
242-277. 

48. Russell v. Transylvania Univ., 
1. Wheat (U. S.) 432, 4 L. ed. 129. 

49. Thompson v. McKenna, 23 Cal. 
Ay 429. 133. B)512, : 

50. Thompson v. McKenna, 22 Cal. 
Aviled si Lae, biol oe 

{a] Tustration.—Testimony by a 
surveyor that there is only one plat 
on record to which the combination 
of numbers and subdivisions in a deed 
can apply is sufficient to identify the 
land, even though the deed makes 
no reference to the plat, and other 
surveyors testify that they could not 
identify the land from the descrip- 
tion in the deed. Thompson vy. Mc- 
Kenna, 22 Cal. A. 129, 133 ,P 512. 


51. Brown. v... King, 5. Metc. 
(Mass.) 178. 
52. Meals vy. Brandon, 16 Pa. 220 


(holding, however, that a recital in a 
deed is insufficient in the absence of 
the deed referred to in such recital 
to establish title in a defendant as 
against a purchaser at a sale under 
execution against the husband who 
had never claimed under such deed 
to himself and wife). 

[a] A recital in a deed that it was 
made in pursuance of a resolution 
of the county board is not per se 
evidence of the existence of such res- 
olution. Ward v. Necedah Lumber 
Co., 70 Wis. 445, 35 NW 929. Com- 
pare Bemis v. Weege, 67 Wis. 435, 30 
NW. 938. 

53. Littler v. Lincoln, 106 Til. 353. 

54, Bell v. Peabody, 63 N. H. 233, 
56 AmR 506. See Graves v. Amos- 
keag Mfg. Co., 44 N. H. 462. 

55. Elwell v. Cunningham, 74 Me. 
127; Wakefield v. Day, 41 Minn. 344, 
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should be no less satisfactory than of a recent trans- 
It has been held that the execution and 
contents of a deed are sufficiently proved where 
the grantor testifies that he made a deed, to whom 
it was made and when, the consideration, whether 
the deed was a warranty or quitclaim, and what 
The manner of ex- 
ecution should be shown, a mere statement that such 
a deed was made not being sufficient proof of ex- 


action,°® 


property was conveyed by it.%? 


istence.®§ 


{§ 539] g. Possession by Grantee. 
sumption as may arise in favor of the grantee by 
reason of his possession of the land for a long 
time may be rebutted by proof of his declarations 
But it is not necessarily 
overcome by the grantor’s testimony that he did not 


adverse to his interest.5° 


43 NW 71. 

[a] As to sufficiency of proof of 
prior existemce in particular cases 
see Elyton Land Co. v. Denny, 108 
Ala. 553, 18 S 561; Heacock v. Lu- 
buke, 107 Ill. 396; Gorman v. Gor- 
man, 98 Ill. 861; Lynn v. Morse, 76 
Iowa 665, 389 NW 203; Cutler v. 
Bangs, 40 Iowa 694; Melvin v. Mer- 
rimac River Locks, ete, 17 Pick. 
(Mass.) 255; Schaumburg v. Hepburn, 
39 Mo. 125; Arents v. Long Island R. 
Co., 156 N. Y. 1, 50 NE} 422 [aff 89 
Hun 126, 34 NYS 1085]; Metcalf v. 
Van Benthuysen, 38 N. Y. 
v. Leary, 69 App. Div. 459, 74 NYS 
981 [aff 174 N. Y. 540 mem, 66 NE 
1107 mem]; Mercer v. Wiggins, 74 
N. C. 48; Crawford v. Neff, 3 py eee 
(Pa.) 57; Berry v. Jourdan, i ae S.C. DB. 
67; Belton v. Briggs, 4 S. Eq. 465; 
Johnson y. Lyford, 9 Tex. Civ, A. 85, 
29 SW 57; Dohoney v. Womack, 1 Tex. 
Civ. A. 354,°19 SW 883, 20 SW_ 950. 

[b] The written acknowledgment 
of the grantor has been held suffi- 
cient evidence of the execution of a 
deed which has been accidentally 
burned. Fearn v. Taylor, 4 Bibb 
(Ky.) 368. 

[ec] Where the subscribing wit- 
messes reside in another state it has 
been decided that a lost deed is suf- 
ficiently proved by the depositions of 
persons residing in the same state as 
such witnesses, proving the signa- 
tures of the maker of the deed and 
of such ee aee Montgomery v. 


Dorion, 7 N. H. 
Baskerville, 36 


56. Plummer vy. 
Ni Ge 252: 

[a] Mere tradition of a sealed in- 
strument, even to the party in whose 
favor it is drawn, does not necessa- 
rily make it a deed in all cases. Black 
v. Shreve, 18 N. J. Eq. 455. But see 
Seott v, Crouch, 24 Utah 877, 67 P 
1068 (holding that usual high degree 
of proof of the due execution and de- 
livery of a lost deed is not required 
where a party claims title through 
a grantee after the parties are dead 
or cannot be found, and several years 
have elapsed without the grantor or 
any one through him claiming any 
interest in the property). 

57. Perry v. Burton, 111 Tl). 188. 


58. Lampe v. Kennedy, 56 Wis. 
249, 14 NW 43. 
59. Jackson vy. Miiler, 6 Wend. 


CN. Y.) 228, 21 AmD 316. 

60. Nixon v. Post, 13 Wash. 181, 
43 P 23. 

61. Shorter v. Sheppard, 33 Ala. 
648. Compare Wardman v. Harper, 
156 Iowa 453, 186 NW 898 (holding 
that the evidence in an action to de- 
termine the title to land established 
an agreement and intent between par- 
ties, under whom the ‘parties to the 
suit claimed, that a prior deed should 
be revoked and a later deed should be 
substituted in its place). 

62. Central Trust Co. v. Stoddard, 
4 Cal. A, 647, 88 P 806; Carusi, v. 
Savary, 6 App. (D. C.) 330; Smith v. 
Noble, 174 Ky. 15, 191 SW. 641, 643 
[quot Cyc]. See Ward vy. Ward, 86 


424; Dolan | 
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[§§ 588-541 


execute the deed, where it also appears that the 
grantor raised an objection to such possession,°° 
[§ 540] h. Reconveyance. Adverse oral admis- 
sions of the grantee are not sufficient to establish 
a reconveyance where such admissions are purely 
easual, and there was an opportunity for a deed 
to have been executed, which, if it had been exe- 
euted, would probably have been reeorded,®* 
[§ 541] 2. Delivery—a. In General. 


Whether 


there has been a delivery of a deed should, as be- 


Such pre- 


Nebr. 744, 126 NW 305 (holding that, 
where the delivery of a deed is in 
issue, proof that the grantor admit- 
ted delivery and commenced an ac- 
tion to cancel it for reasons, other 
than nondelivery justifies a finding 
of a delivery). 

fa] Evidence held sufficient to 
show delivery.—Toms v. Owens, 52 
Fed. 417; Bennett v. Albrecht, (Ala.) 
78 S 828; Farr v. Chambless, 175 
Ala, 659, 57 S 458; Chancellor v. Teel, 
141 Ala. 634, 87 S_ 665; Watson v. 
Hill, 123 Ark, 601, 186 SW 68; Denis- 
ton v. Phillips, 121 Ark. 650, 181, SW 
911; Staggers v. White, 121 Ark. 328, 
181 SW 1389; Vaughan v. Chicago, ete,, 
R. Co,,.120 Ark, $7, 179° SW : 
Stephens v. Stephens, 108 Ark, 53, 
156 SW 887; Hayes v. Martin, (Ark) 
134 SW 626; King v. Slater, 96 Ark, 
589, 183 SW 1738; Plunkett v.. Moun- 
tain Park Land Co., (Ark.) 119 SW 
272; Hefner v. Sealey, 175 Cal. 18, 
164 P 898; Turner v. Turner, 173 Cal. 
782, 161 P.980; Ragan v. Ragan, 29 
Cal. A. 68, 154 P 479; Simon v. Me- 
Coy, 28 Cal. A. 528, 153 P 406; Holmes 
v,. O’Brien, 28 Cal. A. 264, 151 .P 
1151; King .v...Fragley,. 19, Gal. A. 
735, 127 P 818; Bohn v, Gunther, 18 
Cal. A, 191, 122 P.981; Puett v. Strick- 
land, 144 Ga. 198, 86 SE 647; More- 
head v. Allen, 131 Ga. 807, 63. 81 507; 
Sargent v. Roberts, 265 Ill. 210, 106 
NE 805; Fluke v. Crane, 262 Tl. 847, 
104 NE 690; Prince vy. Prince, 258 
Ill. 804, 101 NE 608; Hathaway Vv. 
Cook, 258 Ill. 92, 101 NE 227; Turner 
v. Lee, 254 Til, 141, 98 NE “O4'e: Spen- 
cer v. Razor, 251 Ill. 278, 96 NE 300; 
Blankenship. v. Hall, 283 ll. 116, 84 
NE 192, 122 AmSR 149; 
Willard, 282 Ill. 464, 88 
Jolly vy. Graham, 222 Il. 550, 78 NE 
919, Als AmSR 485; Doan vy. Hostet- 
ler, 215 Ill, 635, 74 NE 767; Ru weane 
Vv. Smith, 212 Tl. 395,72) NE 
Valter v. Blavka, 195 Til, 610, 68 Nw 
499; Harshbarger v. Carroll, 168 IN. 
636, 45 NE 565; Robbins vy. Spencer, 
121 Ind. 594, 22 NE 660; Shaull vy. 
Shaull, (Iowa) 166 NW 3801; Stickles 
v. Townsend, 171 Towa 697, 154 NW 
307; Schurz v. Schurz, (Iowa) 128 
NW 944; McCarthy v. Colton, ae 
Town 658, 108 NW 217; ese aae WG 
Archer, 130 Towa 49, 10 72 
Shell _v. tat aN oan) 173 P 388: 
Small _v. Small, Kan, 821,. 161. P 
598; Elliott v. Horhine 97 Kan. 26, 
154° P 225; Withers v.. Barnes, 95 
Kan. 798, 149 P 691, AnnCasi1917B 


55; Stumpff v, Kaechler, 95 Kan. 106, 


147 P 821; Ross v. Perkins, 98 Kan. 
579, 144 P 1004; Doty v. Barker, 78 
Kan, 636, 97 _P 964; Akers v. Shoe- 
maker, 102 SW 842, "31 KyL 482; In- 
terstate Iny. Co. ¥. Bailey, 938 SW 
578, 29 KyL 468; Brooks v. Hunt, 82 
SW 296, on Kyl. 608; Kuhn vy. Kuhn, 
69 SW_1077, 24 Kyl 787; Bunnell v. 
Bunnell, tii Ky. 6566, 64 ‘sw 420, 65 
SW 607, 23 Kei 800, a Loud v. 
Brigham, (Mass.) 28 NE 7; Ward v. 
Lewis, 4 Pick. (Mass.) B18" Price v. 
Hagle, 171 Mich. 455, 1387 NW 253; 
Nolan v. Garrison, 151 Mich, 188, 115 


tween the grantor and the grantee, be determined by 
a fair preponderance of evidence; but where the 
rights of third persons have intervened, the proof 
of nondelivery should be clear and positive, and 
in many eases the doctrine of estoppel precludes 
the grantor.°* Cireumstantial evidence may. be suf- 


NW 58; Gilman vy. Gilman, 143 Mich. 
287, 106 NW 859; Highmey v. Thayer, 
185° Mich. 682, $8 NW 734, 66 LRA 
915; Carpenter v, Carpenter, 126 Mich. 
217, 85 NW nit Dennis yv. Dennis, 
119’ Mich. 880, 78° NW 338; Nichols v. 
Nichols, 94 Mich. 569, 54 NW 292; 
State v. Lyon County Prob. Ct, 
(Minn,) 168 NW 14; Berryhill. v. 
Clark, 187 Minn, 1385," 163 NW 187; 
Shaughnessy v Ray teat 138 
Minn, 262, 160 Bkblaw_ v. 
Nelson, 124 Mh 335, 144 NW 1094; 
Hathaway v. Cass, 84 Minn, 192, 87 
NW 610; Jones v. Bright, (Miss.) 338 
S 655; Hisea vy. Smith, (Mo.) 202 SW 
1071; ‘Bennett v. Ward, tMo) 199 SW 
945; Givens. v. Marbut, 259 Mo, 228, 
168 SW 614; Barbee’ v, . Farmers 
Bank, 240 Mo. 297, 144 SW. 889; 
Goodman y, Griffith, 288 Mo. 706, 143 
SW 259; Creamer y. Bivert, 214, Mo, 
478, 118 ay! 1118; Benton ‘Land Co. 
v. Zeitler, 182 Mo, 251,,81 SW. 198, 70 
LRA 94; Bliiott v. Sheppard, 179 Mo. 
382, .78 SW 627; Williams v. Butter- 
field, (Mo), 77 SW 729; Nelson vw. 
Wickham, 86 Nebr. 46, 124 NW. 908: 
Wilson y. Wilson, 85 Nebr. 167, 122 
NW. 856, 838 Nebr. 562,120 NW, 147; 
Roberts v, Swearingen, 8 Nebr. 868, 1 
NW 305; Warren y. Swett, 81 N, By 
332; Baker. v. Bagnole, 86° N. J. Ba. 

240, 98 A 851; Gifford v, Corrigan, 11 

N.Y. 257, 23 NE. 756,15 AmSR 608, 
6 LRA 610 {aff 4 NYS 89]; Burden v. 
Burden, 10 App, Div, 840, 4, NYS 9485 
Baxter v. Baxter, 92 Mise, 567, 166 
NYS 521 [aff 178 App. Div. 998 mem, 
159 NYS 1099 mem]; Hovey v. Hovey, 
170 NYS 822; Slocum vy. Deoniol, 8 
NYS 958 [app dism 117 N.Y. 647 
mem, 22 NE 1181 mem]; Patnode v. 
Deschenes, 16 N. D. ido, 106 NW 
578; Johnson v, Craig, 87 Okl. 87S, 180 
P 581; Cummings v. Glass, 162 Pa, 
241,...39..A, 848; Daylor ve Taylor, 
(RL 1.) 90 A 746; Timber v, Desparois, 
8 S.. D...587%, 101 NW 879: Stevens v. 
Haile, (Tex. Civ, A.) 162 SW») 1026; 
Broom v.. Herring, 45 Tex. Civ. A. 
6538, 101 SW 1028; hing Vv. Hill, (Tex. 
Civ. A.), 1. SW 550; Royals v. Lacey, 
$2. Tex. Civ. A. 262, 73. SW_ 1062; 
Riviere v. Wilkens, Si.. Tex. Civ. A. 
454, 72 SW 608; Woolley v. Taylor, 
45 Utah 22%, 144'P 1094; in re Braley, 
85. Vt. .8bi, 82 Ad; Ashby vy. Roles, 
116 Va. 21, $1 SE 38; Nash v. Yellow 
Poplar Lumber Co,, 109 Va. 14, 68 SE 
14;.Matson v. Johnson, 48 Wash, 256, 
93°P $24, 195 AmSR 4; Schumacher 
Sagoreeaes 137 Wis, 18, 119 NW 


enbe! EYidence held insufficient to 


elivery.—Childs vy. Williams, 
ais weet 161,129 CGA. .9; . Bray» ow 
Bray, (Ark. 201 SW 281; Wood v. 
Wood, Ne Ark, 142,172. SW 860; 


Pillow. v. King, 55 Ark, 638, 18 ‘SW 
764; Donahue vy. Sweeney, 171. Gal. 
388, 158 P 708; Rice v. Carey, 170 Cal, 
748, 161. P1835; Nelson» v, Me A peten 
(Cal, A.) 172 P 398; Piercy v. Piercy, 
18. Cal, Ay Thi, 124 P 561; Childers rat 
Baird, 59 Colo. 882, a8 b Sot 

erald y Daly, 284 Tl, tie’ 

11; Johnson vy, eh 383" TH. se, 


—_ eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 541-543] 


ficient to establish delivery ** or nondelivery °* of 
Delivery may, however, be sufficiently 
proved by the direct testimony of a person who saw 
it made,” or of the grantors that they exeeuted the 
It may also be proved by the concurrent 
acts of the parties recognizing a transfer of the 
So the production and offer of a deed at 
the trial is prima facie sufficient evidence of its 
Where the evidence as to the delivery 
of a deed is conflicting, the conduct of grantees in 
surreptitiously recording the deed may be regarded 
in determining the weight to be given the evidenee.*? 
A certificate of acknowledgment indorsed upon a 
deed has no weight as evidence of a delivery, where 
it is conceded that no delivery was made at the 


a deed. 


deed.®8 


delivery.®’ 


time of the acknowledgment.”° 
[§ 542] b. Acceptance,’* 


Acceptance or non- 
acceptance of a deed may be established by cireum- 
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[§ 543] ¢. 


stantial, as well as by direct, evidence.? 
though there is no evidence that the grantee ever 
declared his acceptance,’ the proof thereof is suf- 
ficient where it shows that the entire course of con- 
duct of the grantee indicates such acceptance,’ or 
where there is an intelligent assent.75 
tary evidenee of the acceptance of an ancient deed 
by a deceased grantee will prevail over proof of 
indefinite parol declarations by him that he did 
not aecept the deed.7® 
imposed on a grantee, the acceptance of the thing 
granted may be inferred from slight cireumstances.77 
Deposit with Third Person. A valid 
delivery may be sufficiently established by evidence 
of the deposit of the deed with a third person for 
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Even 


Documen- 


Where no obligations are 


the grantee with the intent that it should so op- 


erate,*§ 


118 NE 706; Sample v. Geathard, 281) that the grantor “up to the time of 


Nh 79, 117 NE 718; Van Zanten 
Van Zanten, 269 Tll..491, 109 NW 986; 
BWnders vy. Muno, 269 Tl, 422, 109 NB 
1041; Kunkle y. Johnson, 268 Ill. 442, 
109 NE 279; Latshaw v. Latshaw, 266 
Tl, 44, 107 NE Atl; Kavanaugh v. 
Kavanaugh, 260 Ill 179, 1038 Nib 65; 
Van der An vy. Van Drunen, 208 D1. 
108, 70 NE 88; Dagley v. Black, 197 
Ill, 68, 64 NE 275; Brown v, Brown, 
167 Tl, 6381, 47 Nb 1046; Robbins v. 
Moore, 129 11. 80, 21 NE 984; Smith- 
son vw Bouse, (Ind. A.) 118 NE 970; 
Dolph vo Wortman, (lowa) 168 NW 
262; Hintz v. Hints, 176 Iowa 392, 
157 NW 878; Bruce v. Mathewson, 97 
Kan, 466, 155 P 787; Justice wv 
Peters, 168 Ky, 5838, 1823 SW. 611; 
Dunbar v. Meadows, 165 Ky. 275, 176 
SW 1167; Weisiger v. Mills, 91 SW 
689, 28 Kyl 1208; Smith v. Booth 
Bros. ete, Granite Co,, 115 Me. 50, 97 
A 212; Began v. Horrigan, 96 Me, 46, 
51 A 246; Chandler v. Temple, 4 Cush. 
(Mass.) 285; Fowler v. Blount, 191 
Mich, 575, 158 NW 114; Shumway 
v. Mason, 189 Mich. 628, 155 NW 
$21; Draper v. Brown, 158 Mich, 120, 
117 NW 213; Gleason v. Stonehouse, 
149 Mich, 611, 118 NW 815; Roup v. 
Roup, 186 Mich, 885, 99 NW _ 889; 
Merchant v. Guilds, 129 Mich. 168, 88 
NW 391; Terry yv. Glover, 285 Mo. 
S44, 189 SW 887; Ebersole v. Rankin, 
102 Mo. 488, 15 SW 422; Scott v. 
Scott, 95 Mo, 300, 8 SW 161; Renne- 
baum vy. Rennebaum, T8 N. J. Hq. 427, 
79 A 809 [aff 79 N. J. Haq. 654, 83 A 
1118]; Woodward vy. Woodward, 8 
N,. J. Bq. 779; Cussack vo Tweedy, 126 
N. Y. 81, 26 NB 1088 [aff 56 Hun 617, 
11 NYS 16]; Ford v. Gale, 155 App. 


NYS 807; Beiser v. Beiser, 4. Silv. 
Sup. 625, 8 NYS. 55; Clark v. Clark, 
56 Or, 218, 107 P 28; Shute v. Shute, 
$2. S.C. 264, 64 SH 145; Miller: v. 
Miller, (S. D.) 189 NW 775; Cassidy 
Vv. Holland, 27 S..D. 287, 180 NW 771; 
McLaughlin v. McManigle, 63 Tex. 
6538; Capps vw Bdwards, (Tex. Civ. 
A.) 180 SW 187; Straight v. Good- 
win, (Tex. Civ. A.) 157 SW 4256; 
Birdsall v. Leavitt, 32 Utah 136, 89 
P 897; Leftwich v. Barly, 115 Va. 
$28, 79 SIO 884; Showalter v. Spangle, 
98 Wash, $26, 160 P 1042; Jackson v. 
Lamar, 58 Wash, 3883, 108 946; 
Stewart v. Stewart, 50 Wis. 445, 7 
NW 3869; Kelly v. Big Horn County 
Comrs., 24 Wyo. 886, 159 P 1086. 

{c] Bvidence held sufficient to go 
to jury.—Gaylord v. Gaylord, 150 
N. CG. 223, 68 SH 1028; Merck v. 
Merck, 95 S.C. $28, 78 SB 1027; 
Devlin v. Devlin, 89 S. C. 268, 71 SE 
966; Walker v, Erwin, 47 Tex. Civ. A. 
687, 106 SW 164; Holly St. Land Co, 
vi cay oa 48 Wash. 422, 93 P 1065. 
cation of delivery.—Phelps v. Pratt, 
225 Il. 85, 80 NE 69, 9. LRANS 


946, 
fel Evidence held insufficient to 
@ issno of nondolivery.— Evidence 


% 4 


y.| his death claimed to own the land, 


rendered it for taxes in his own 
name, executed deeds of trust there- 
on, and in order to obtain loans there- 
on made affidavit that he was the 
owner, and that it was free from 
incumbrances ... is insufficient to 
raise the issue of the nondelivery of 
the deed." Johnson v. Masterson, 
(Tex. Civ. A.) 193 SW 201, 203: 

638. Sulzby v. Palmer, 196 Ala. 645, 
70 S 1; Cronin v. Cronin, 169 Ky. 
767, 185 SW 105; Cowsert v. Schooler, 
258 Mo. 96, 167 SW 447; Schooler v. 
Schooler, 258 Mo. 88, 91, 167 SW 444; 
Pipkin vy. Ware, (Tex. Civ. A.) 175 
SW 808; Jante v. Culbreth, (Tex. 
Cive AL) 101 SW. 279. 

“Tt is not essential to the deliv- 
ery of a deed or its acceptance, that 
either of these facts should be shown 
by express terms or by direct evi- 
dence, BHither or both of them may 
be established by indirect or infer- 
ential evidence.” Schooler v. School- 
er, Supra, 

64. Kirby v. Hulette, 174 Ky. 257, 


192 SW. 63. 
65. Higgins v. Bogan, 4 Del. 330. 
See also Oliver v. Wilhite, 201 Dh 


Devereux v. Me- 


552, 66 NH 887; 
134, 12 SE 902, 1 


Mahon, 108 N. C. 
LRA 205. 


[a] Testimony by a conveyancer 
that deeds were signed, acknowl- 
edged, and witnessed in his pres- 


enee, and taken from his office, does 
not show an actual delivery, as de- 
livery takes place when the deed 
either actually or constructively by 
record is placed beyond the grantor's 
eontrol, Gardiner y. Gardiner, 134 
Mich. 90, 95 NW 973. 

66. Johnston v. Kramer, 2038 Fed. 
733; Louisville, ete., R. Go. v. Moore, 
106 Ind. 600, 5 NE 4138; Louisville, 
ete., R. Co. v. Sumner, 106 Ind. 55, 
56 NE 404, 55 AmR 719. 

[a] Where parties have declared 
a deed to be sealed and delivered and 
this is attested by the signatures of 
four witnesses, the delivery is suf- 
ficiently established. Currie v. Don- 
ald, 2 Wash. (2 Va.) 58. 

67. Gould v. Day, 94 U. S, 405, 24 

ed, 282; Humphries v. Aggett, 1 


OntWR 88. 

68. Phillips v. Menotti, 167 Cal. 
328, 189 P 796. 

fa] TH is not necessary to make 


actual proof of delivery where no ob- 
jection is made to the introduction of 
a deed in evidence. Davis v. Pacific 
Impr. Co., 118 Cal. 45, 50 P 7. 

69. Engelke v. Engelke, 84 Nebr. 
184, 120 NW 1019. 

70.. Van der Aa v. Van Drunen, 
208 Tl. 108, 70 NE 88. Compare Fur- 
uson vy, Bond, 39 W. Va. 561, 20 SE 
91 (holding that acknowledgment of 


vidence held to show ratifi-|a deed is not conclusive evidence of 


its delivery but a circumstance tend- 
ing to show delivery). 

a] Proof of execution and ac- 
knowledgment is not conclusive evi- 
dence of delivery. Arthur v. Ander- 


It may be inferred from circumstantial 
evidence that a deed so deposited was subsequently 


son, 9 S. C. 234, 

71. What constitutes acceptance 
see supra § 128. 

72. Kirby v. Hulette, 174 Ky. 257, 
192 SW 638; Cronin v. Cronin, 169 Ky. 
767, 185 SW 105; Burkey v. Burkey, 
(Mo.) 175 SW 623. 

‘taht Rose v. Rose, 7 Barb. (N. Y.) 

74 Vaughan v. Godman, 103 Ind. 
499, 3 NE 257; Bartemeier v. Central 
Nat. F. Ins, Co., 180 Iowa 354,.160 
NW 24; Rose v. Rose, 7 Barb. (N. Y.) 
174. See Henry v. Heggie, 163 N. C. 
623, 79 SE 982 (holding that, on the 
question of whether a deed was de- 
livered to and accepted by a gran- 
tee, the fact that it was produced by 
the grantee under a notice to him 
or a rule of the court requiring him 
to do so might have an important 
bearing), 

{a] Reception and retention of 
deed.— ‘Acceptance of the deed by 
the grantee is, as a rule, sufficiently 
shown by his act in receiving and 
retaining it.”  Bartemeier vy, Central 
ine. Co., 180 Iowa 354, 361, 
[b] Evidence held sufficient to 
show acceptance.—Faulkner vy. Feazel, 
118 Ark. 289, 168 SW 568; Gomel v. 
McDaniels, 269 Tll. 362, 109 NE 996; 
Sullivan v. Sullivan, 199 Ky. 686, 201 
Sw 24; North Jellico Coal Co, v. 
Belton, 174. Ky, 336; 192,.Sw 32; 

ronin v. Cronin, 169 Ky. 767, 185 
SW 105; Brooks v. Johnson, (Mo.) 
199 SW 204; Schooler v. Schooler, 258 
Mo. 83, 167 SW 444; Petticrew v. 
ae ica raw a 61 Wash. 614, 112 P 


9, 

{c] Evidence held not sufficient to 
show acceptance.— Midkiff v. Colton, 
242 Fed, 373, 155 CCA 149; Justice v. 


Peters, 168 Ky. 583, 182. SW 6112; 
Ward v. Rittenhouse Coal Co., 152 
Ky, 228, 153 SW. 217; Bingham “‘v. 


Bingham, 105 Minn. 271, 117 NW 488; 
Pullis v. Somerville, 218 Mo. 624, 
117 SW. 786; Miller v. McCaleb, 208 
Mo. 562, 106 SW 655 (conveyance to 
wite); Rennebaum v. Rennebaum, 78 
N. J. Eq. 427, 79 A’ 309 [aff'79 No J. 
Eq. 654, 83 A 1118] (conveyance to 
wife); Capps v. Edwards, (Tex. Civ. 
A.) 180 SW 187; Kelly v. Big Horn 
County Comrs., 24 Wyo. 386, 159 P 


1086. 
eh Higman v. Stewart, 38 Mich. 
eo 5 

76. Lynch v. Brookover, 72 W. Va. 


211, 77 SE 983. 

77. Cumberland Tel., etc., Co. v. 
Mt. Vernon, 176 Ind. 177, 94 NE 714. 

78. Ark—Brown v. Brown, 203 
SW 1009; Carter v. McNeal, 86 Ark. 
150, 110 SW 222; Smith v. Stephens, 
82 Ark. 47, 100 SW 78; Lewis v. Tis- 
dale, 75 Ark. 321, 88 SW 579. 

Cal.—Kelly v. Woolsey, 170 P 837. 

Ga.—Scarborough v. Holder, 127 
Ga. 256. 56 SE 293. 

Ill.— German-American Nat. 
v. Martin, 277 Ill. 629, 115 NE 721; 
Gomel v. McDaniels, 269 TIlL 362, 109 
NE 996; Hoyt v. Northrup, 256 Tl. 
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delivered by the grantor to the grantee.”® 
ery cannot be disproved by the testimony of a third 
person, with whom the grantor had left the deed, 
that if he had afterward ealled for it he would 
have given it to him, since it does not show the 
Also the positive testimony 
of the third person, with whom the deed was de- 
posited, that it was delivered to him for the grantee 
is not overcome by proof of his statements out of 
eourt that he was not authorized by the grantor to 


grantor’s intention,*° 


deliver the deed.$* 


[\ 544] ad. Record, The fact that a deed duly 
executed appears of record constitutes strong evi- 
dence in support of its delivery, although it is not 


604, 180 NE 164; Callerand v. Piot, 
241 ILL, 120, 89 NE 266; Winterbottom 
v. Pattison, 152 Ill. 334, 88 NE 1050. 
See also Oliver v. Wilhite, 201 Tl. 
652, 66 NE 887, 

Ind.—St. Clair v. Marquell, 161 Ind. 
66, 67 NE 698; Tansel v. Smith, 49 
Ind. A. 268, 938 NE 548, 94 NE 890. 

Iowa.—Trask v. Trask, 90, Iowa 
818, 57 NW 841, 48 AmSR 446; Hoit- 
LAA v. Hoffman, 81 Iowa 292, 46 NW 

06, 

Pe Sod ae v. Howe, 121 Mass. 


Mich.—Brown v, Stutson, 100 Mich. 
574, 69 NW 238, 43 AmSR 462; Martz 
Bre eelmanN, 44 Mich. 430, 6 NW 
873. 
Miss.—-Wilson v. Bridgeforth, 108 
Miss. 199, 66 S 524. 

Mo,—Consert v. Schooler, 258 Mo. 
96, 167 SW 447; Schooler v. Schooler, 
258 Mo, 88, 167 SW 444; Hamilton v. 


Armstrong, 21 SW 1124. 
Nebr.—Lamb v. Lamb, 94, Nebr. 
627, 143 NW 840. 
N. Y.—Perry v. Perry, 170 App. 


Div, 525, 155 NYS 954. 

N,. D.—Seifert v. Lanz, 29 N.'D. 139, 
150 NW 568. 

[al When evidence of delivery to 
a third person is insufficient to show 
delivery to the grantee see Dudley v. 
Dudley, 126 Ark. 182,.189 SW 8388; 
Moore vy. Moye, 122 Ark. 548, 184 SW 
68; Baker v. Baker, 9 Cal. A. 787, 
100 P 892; Shults v. Shults, 159. Tl 
654, 438 NIX 800, 560 AmSR 188; Bur- 
nap v. Sharpsteen, 149 Tl, 225, 36 
NE 1008; Leonard v. Leonard, 145 
Mich. 563, 108 NW 985; Thomas vy. 
Sullivan, 1388 Mich, 265, 101 NW 528; 
Bla v. Kimball, 30 N. H. 126; Salt2- 
sieder v. Saltzsieder, 219 N. Y. 628, 
114 NE 856 [rev 167 App. Div. 801, 
158 NYS, 78]; Marble v. Marble, 52 
Tex. Civ. A. 880, 114 SW 871; Allison 
v. Williams, (Tex. Civ. A.) 91 SW 
249; Puckett. v. Williams, 11 Tex. 
Civ. A, 308, 32 SW 864; Zimmerman 
SS aheesaaa aang 165 Wis, 146, 161 NW 


79. Fellows v. Fellows, 37 N. H 

80. Corker v. Corker, 95 Cal. 308, 
30 P b4l, 

81. Brown v. Brown, (Ark.) 203 
SW. 1909. 

82. U. S.—lLaughlin v. Calumet, 
etc, Ganal, ete,, Co., 65 Med. 441, 18 


CCA i 

Ark.—Lee Hardware Co, Ltd. v. 
Johnson, 201 SW 289. 

Cal.—Davis v. Pacific Impr. Co., 
118 Cal. 45, 50 P 7. 

Del.—Smith v. May, 19 Del. 238, 50 
A 59. 

Ga.—Parrott v. Baker, 82 Ga. 864, 
9 SE 1068, 

Ill.—-Wilenou v. Handlon, 207 Tl 
104, 69 NE 882; Shields v. Bush, 189 
Tll. 534, 59 NE 962, 82. AmSR 474, 

Ky.—Maynard v, Maynard, 145 Ky. 
197, 140 SW 156; Hamilton v. Wins- 
ton, 10 Ky. Op, 356. 

Me.—Mgan v. Horrigan, 96 Me. 46, 
51 A 246. See Smith v. Booth Bros., 
ete,, Granite Co., 112 Me. 297, 92, A 
108 (holding the evidence sufficient 
to support a finding that the deed 
from plaintitt’s intestate to his wife 
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Deliv- | conclusive.’2 


[§ 545] e. 


his death.§* 


Delivery on Death of Grantor. 
delivery may be sufficiently proved by evidence 
clearly showing that the grantor intended that de- 
livery should be made or should take effect upon 


[$$ 543-546 


A 


[§ 546] f. Possession of Deed. Where the facts 
show no such parting with the possession of the 
deed as to deprive the grantor of further control 
and dominion over it, delivery is unproved.®4 


If, 


however, the evidence clearly shows that it was the 


was not delivered, although  re- 
corded). 

Mich.—Jackson v. Cleveland, 15 
Mich. 94, 90 AmD 266. 

Mo.—Burkey v. Burkey, 175 SW 


628; Chambers v. Chambers, 227 Mo. 
262, 127 SW 86, 1837 AmSR 567; Mc- 
Cune v. Goodwillie, 204 Mo. 306, 102 
SW 997 (holding evidence to support 
a finding that a deed was not de- 
livered by the grantor to the gran- 
tee, although it was recorded). 

N. Y.—Jackson v. Perkins, 2 Wend. 


308. But see Koehler v. Hughes, 148 
N.Y. 507, 42 NE 1051 [aff 73 Hun 
167, 25 NYS 1061]. (holding that, 


where the custody of a deed during 
two years when it remained unre- 
corded is not shown, the fact that 
it was placed on record after the 
grantee’s death is of slight import- 
ance in determining the question as 
to whether there was a delivery of 
the deed). 

N. C.—Buchanan v. Clark, 164 N. C. 
56, 80 SE 424. 

S. C.—Folk v. Varn, 30 S. C. Eq. 
icy Dawson v. Dawson, 14 S. C. Hq. 
‘ eae toca bin v. Troost, 1 Sneed 

86. 


See Noble v. Noble, 151 Iowa 698, 
130 NW 114 (holding that the fact 
that deeds from a husband to his wife 
were on record for eight and four- 
teen years, respectively, before his 
death, is strong evidence of an ac- 
ceptance and delivery during his life- 
time); Carstens v. Luckhart, (Iowa) 
119 NW 266 (holding evidence insuf- 
ficient. to impeach a deed on the 
ground of its nondelivery and non- 
acceptance, where the deceased gran- 
tor had allowed the deed to remain 
on record for nearly twenty years 
without questioning its validity). 

[a] Delivery is sufficiently estab- 
lished by the oath of a subscribing 
witness before the proper magistrate 
and by subsequent registration. 
Carver. v. Jackson, 4 Pet. (U. S.) 1, 
7 Leved. 761. 

[b] Deeds executed without the 
grantee’s knowledge were left for 
record but were not taken from the 
grantor and given the grantee until 
after. property had been attached by 
the creditor, and it was held that no 
delivery was shown. Knox vy. Clark, 
15 Colo. A. 356, 62 P 334. 

[ec] Office copy of a recorded deed 
is insufficient to show delivery, with- 
out any evidence that the original 
had ever been in the possession of 
the grantee. Cram v. Ingalls, 18 
N. H. 613. 

Fresusontion, from record see supra 


83. Kirkwood v. Smith, 212 I. 
895, 72 NE 427; Crabtree v. Crab- 
tree, 159 Ill. 342, 42 NE 787; Benson 
v. Hall, 150 Ill. 60, 86 NE 947 (de- 
livery actually made on the day be- 
fore the grantor’s death); Hill v. Hill, 
119 Ill. 242, 10 NE 667; Denzler v. 
Rieckhoff, 97 Iowa 75, 66 NW _ 147; 
Hoffman v. Hoffman, 81 Iowa 292, 46 
NW 1106; Ekblaw v. Nelson, 124 
Minn. 335, 144 NW 1094. 

[a] Evidence held sufficient to 
show delivery.—Battle v. Anders, 100 


intention of the grantor and grantee that the deed 
should immediately become operative, a delivery is 
proved, although the instrument was left in the 


Ark. 427, 140 SW 5938; Calkins v. 
Calkins, 220 Ill. 111, 77 NE 102; Em- 
mons v. Harding, 162 Ind. 154, 70 NE 
142, 1 AnnCas 864; Stewart v. Wills, 
137 Iowa 16, 114 NW 548; Foreman vy. 
Archer, 130 Iowa 49, 106 NW 372; 
Zeitlow v. Zeitlow, 84 Kan. 713, 115 
P 578; Collins v. Norton, (Kan.) 105 
P 26; Young v. McWilliams, 75 Kan. 
2438, 89 P 12;, Young v. Young, 157 
Mich. 80, 121 NW 264; Dickson v. 
Miller, 124 Minn. 346, 145 NW 112; 
Wicklund vy. Lindquist, 102 Minn. 321, 
118 NW 681; Schooler v. Schooler, 
258 Mo. 838, 167 SW 444; Foote v. 
Lichty, 60 Or. 542, 120 P 398; Max- 
well v. Harper, 51 Wash. 351, 98 P 
756; Matson v. Johnson, 48 Wash. 
256, 93 P 324, 125 AmSR 924. 

[b] Evidence held insufficient to 
show delivery.—Linn vy. Linn, 261 Ill. 
606, 104 NE 229; Ackman v. Potter, 
239 Til. 578,88 NE 231; Benner. v. 
Bailey, 234 Ill. 79, 84 NE 638; Konser 
v. Konser, 219 Ill. 466, 76 NE 846; 
Spacy v. Ritter, 214 Ill. 266, 73’ NE 
447; Anderson v. Anderson, 126 Ind. 
62, 24 NE 1036; Sheldon y. Crane, 146 
Iowa 461, 125 NW 288; Parrott v. 
Avery, 159 Mass. 594, 35 NE 94, 38 
AmSR 465;)22 LRA 153; Brown v. 
Keiser, 182 Mich. 432, 148 NW 731; 
Barron v. Mercure, 132 Mich. 439, 
98 NW 1071; O’Brien v. O’Brien, 19 
N. D. 718, 125 NW 307; Thrush ‘v. 
Thrush, 68.Or. 149, 125 PB 268, 126 
P 995; Thrush v. Thrush, 63 Or. 143, 
125 P 267, 126 P 994. 

84 Maxwell v. Maxwell, 98 Ark. 
466, 471, 186 SW 172 [cit Cye]; Duer 
v. James, 42 Md. 492; Griffis v. Payne, 
22 Tex. Civ. A. 519, 55 SW 757: See 
generally supra § 96. 

[a] Evidence held insufficient to 
show delivery.—Goodlet v. Kelly, 74 
Ala. 218; Fisher v. Oliver, 174 Cal. 
781, 164 P 800; Maddox v. Gray, 75 
Ga. 452; Fouts v. Bell, 172 Tll. 345, 50 
NE 198; Oliver v. Oliver, 149 Ill. 542, 
36 NE 955; Lancaster v. Blaney, 140 
Ill. 203, 29 NE 870; Sheldon v. Crane, 
146 Iowa 461, 125 NW 238; Reichert 
v. Wilhelm, 83 Iowa 510, 50 NW 19; 
Rust _v. Rutherford, 101 Kan. 495, 
167 P 1056; Bremyer v. Swedish 
Hvangelical Mission Conference 
School Assoc., 86 Kan. 644, 122 P 
104; Dunbar v. Meadows, 165 Ky. 
275, 176 SW 1167; McGraw v. Mc- 
Graw, 79 Me. 257,,.9 A 846; Burnett 
v. Burnett, 40 Mich. 861; Woods v. 
Sturdevant, 88 Miss. 68; Wren v. 
Sturgeon, (Mo.) 184 SW 1036; Bald- 
win v. Maultsby, 27 N. C. 505; Har- 
roun v. Graham, 258 Pa. 245, 101 A 
985; Jackson v. Inabnit, 11 S. C. Hq. 
411; Gordon v. White, 33 S. D. 234, 
145 NW 439; Davis v. Ellis, 39 W. Va. 
226, 19 SE 899; Zwicker v. Zwicker, 
31 N. S. 333. 

[b] Mere evidence that deeds were 
handed to the grantor without any 
declaration of the purpose is insuf- 
ficient to establish delivery as a 
matter of law, where the deed was 
found years later in the possession 
of the grantor, and was never re- 
corded, and the grantor retained pos- 
session of the premises. Johnson Vv. 
Cameron, 136 N. C, 2438, 48 SE 640. 

[ec] Where the grantee’s posses- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 546-548] 


grantor’s possession.®> 


ease of any other disputed fact.*® 


[§ 548] h. Disputable Presumptions, 
presumptions as to the delivery of a deed are dis- 
putable and may be overcome by relevant and ad- 
missible evidence, but the sufficiency of such evi- 
dence is, however, peculiar to the particular case 
in which it is given, or the particular purpose for 


sion is alleged to be fraudulent and 
the facts are distinctly averred, 
showing nondelivery, the complainant 
is not required to increase the weight 
of his evidence to overcome the an- 
swer which contains no positive de- 
ae of the facts so charged. Benson 


. Woolverton, 15 N. J. Eq. 158. 
vgs, Tyler v. Heall, 106 Mo. 313, 17 
SW 319, 27 AmSR 337. And see 


Deniston v. Phillips, 121 Ark. 550, 181 
SW 911 (holding, in a case where 
there was an actual delivery but the 
deed afterward came into the gran- 
tor’s possession, and shortly before 
his death he ordered the destruction 
of certain other deeds, that the evi- 
dence showed that it was his inten- 
tion up to the time of his death to 
leave intact the deed in question); 
Sasseen v. Farmer, 179 Ky. 632, 635, 
201 SW 39 (where, in dealing with 
the question of delivery of a deed 
from husband to wife, the court said: 
“We do not consider the fact that 
Stone had the deed in his posses- 
sion after the death of his wife of 
any controlling effect whatever, be- 
cause as he and his wife lived to- 
gether and occupied as their home 
the property described in the deed 
until her death, even though the deed 
had been delivered to her, it would 
have fallen into his possession at 
her death, or might consistently have 
been intrusted to his custody by his 
wife, on account of their confidential 
relationship at the time of delivery 
if made, without ever having actually 
been in her possession’”’). 

[a] Evidence held sufficient to 
show delivery.—Snow v. Orleans, 126 
Mass. 453; Moore v. Hazelton, 9 Al- 
len (Mass.) 102; Vought v. Vought, 
50 N. J. Eq. 177, 27 A 489; Bliss v. 
West, 58 Hun 71, 11 NYS 374; Lewis 
v. Lewis, 25 Pa. Co. 517; Garner v. 
thee 35 Tex. Civ. A. 378, 81 SW 


86. Inman v. Swearingen, 198 Ill. 
437, 64 NIC 1112; Harshbarger v. Car- 
roll, 163 Ill. 636, 45 NE 565 (where 
the deed was also recorded and there 
was other evidence of the grantor’s 
recognition of title); Courtney v. 
Courtney, 149 Towa 645, 129 NW 52; 
Fitzgerald v. Tvedt, 142 Iowa 40, 120 
NW 465; Furenes v. Hide, 109 Iowa 
511, 80 NW 539, 77 AmSR 545; Bur- 
den v. Burden, 10 App. Div. 340, 41 
NYS 948 (where the retention of 
deeds was coupled with other evi- 
dence of delivery); South Portland 
Land Co. v. Munger, 36 Or. 457, 54 
P 815, 60 P 5 (where the deed was 
also recorded and the grantee dealt 
with the property as her own). 

[a] Grantee’s acts inconsistent 
with a claim of title will preclude 
the finding of a delivery, although 
the deed was in his possession. Gal- 
breath v. Galbreath, (Tenn. Ch. A.) 64 
SW 361. 

[b] Mere possession by the heirs 
of a mortgagee of an ancient deed, 
releasing the equity of redemption, 
is sufficient evidence of a delivery. 
Maltory, v. Aspinwall, 2 Day (Conn.) 


sto] Production on a trial by gran- 


tee’s attorney of a deed is sufficient 
evidence of its delivery to justify 


Y 


So the fact that the deed is 
in the grantee’s possession and control *® is, in con- 
nection with evidence showing that a delivery was 
clearly intended, sufficient proof of its delivery.** 

[§ 547] g. Time of Delivery or Taking Effect. 
The weight of the evidence tending to show that a 
deed was delivered on a day other than that on 
which it bears date is to be determined as in the 
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Certain 


its ~eception in evidence, without fur- 
ther proof of delivery. Branson v. 
Caruthers, 49 Cal. 374. 

87. Cal.—McGrath v. Hyde, 3 Cal. 
Unrep. Cas. 98, 21 P 948 (where the 
evidence was, however, conflicting 
upon the point whether the grantee 
took possession of the deed or the 
grantor for her). 

Ill.—Shields v. Bush, 189 Ill. 534, 
59 NE 962, 82 AmSR 474. 

Iowa.—Stiles v. Breed, 151 Iowa 
86, 130 NW 376. But see Foley v. 
McNamara, 93 Iowa 707, 62 NW 26. 

Mo.—Allen vy. De Groodt, 105 Mo. 
442, 16 SW 494, 1049. 

N. Y.—Strough v. Wilder, 119 N. Y. 
530, 23 NE 1057, 7 LRA 555 [aff 49 
Hun 405, 3 NYS 567]; Smith v. Cole, 
109 N.Y. 436, 17 NE 356 [aff 39 Hun 
248]; Dietz v. Farish, 44 N. Y. Super. 
190 [aff 53 HowPr 217, end aff 79 
N.Y. 520]. 

But see Clayton vy. Liverman, 20 
N. C. 379; Cross vy. Barnett, 65 Wis. 
431, 27 NW 165. 

{a] Rule is held to apply, even 
though the grantor testifies that he 
never delivered and did not intend 
to deliver the deed to the grantee. 
Robinson y. Robinson, 116 Ill. 250, 
5 NE 118. 

{b] Where the grantee promised 
the grantor in writing to return a 
deed on demand, or to pay him the 
consideration named therein, and also 
acknowledged in such writing the re- 
ceipt of the deed, it was held, no de- 
mand for return having been made, 
that the title to the estate vested in 
the grantee. Howe v. Dewing, 2 Gray 
(Mass.) 476. 

88. See cases infra this note. 

{a] Evidence held to show deliv- 
ery upon day other than date.— 
Schaffner v. Voss, 49 Ind. A. 551, 93 
NE 235; Rendlen v. Edwards, 116 Mo. 
A. 390, 92 SW 731; Holman v. Hous- 
ton® Oi1*'Co., * (Tex. Civ.” A-) “152. SW. 
885; Garth vy. Stuart, 59 Tex. Civ. A. 
391, 125 SW 611; Beall v. Chatham, 
(Tex. Civ. A.) 117_SW 492. - 

[b] Evidence held to show that 
deed was not delivered on date of ac- 
knowledgment.—Kirby v. Cartwright, 
48 Tex. Civ. A. 8, 106 SW 742. 

{c] Evidence held to show deliv- 
ery before recording.—Preston vy. 
Lloyd, 269 Til. 152, 109 NE 687. 

{d] Evidence held to show deliv- 
ery during lifetime of grantor.— 
Beckley v. Beckley, 99 Kan. 85, 160 
P 999; Sowell v. Sowell, 108 Miss. 
789, 67.8 452, LRA1915C 634; In re 
Reynolds, 163 NYS 803. 

{e] Delivery after death of gran- 
tor see Griffin v. Miller, 188 Mo. 327, 
87 SW 455 (holding evidence insuf- 
ficient to establish a waiver of a 
provision in a deed that it was not 
to be delivered until after the death 
of the grantors, and to establish a 
prior delivery); Stevens v. Haile, 
(Tex. Civ. A.) 162 SW 1025 (hold- 
ing evidence not to show whether a 
provision of the instrument, “the de- 
livery hereof not to occur until my 
death,” referred to the property con- 
veyed or to the deed). 

89. U. S.—Stanley v. Schwalby, 
162 U. S. 255, 16 SCt 754, 40 L. ed. 
960; Midkiff vy, Colton, 242 Fed, 373, 
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which it is offered. This general rule applies to 
presumptions arising from possession of the deed;%® 
as to the time of delivery ;°° from the word ‘‘deliv- 
ered’’ in the certificate of acknowledgment ;*! from 
acknowledgment, acceptance, and registration,®? or 
recording ;°* and to presumptions arising as to de- 
livery of a deed to the grantee generally.®* 
the law presumes more in the favor of the delivy- 
ery of deeds in eases of voluntary settlements than 
in cases of bargain and sale, yet the presumption of 
a delivery may be rebutted and overcome by proof 
of a contrary intention, or of acts and declarations 
from which the contrary presumption arises.®® Clear 
and convincing evidence is required to rebut the pre- 
sumption of delivery arising from possession of the 


While 


155 CCA 149. 

Cal.—Williams v. Kidd, 170 Cal. 
631, 151 P 1, AnnCas1916E 703. 

Del.—Hitchens y. Ellingsworth, 28 
Del. 497, 94 A 903. 

Iowa.—Schaefer v. Anchor Mut. F. 
Ins. Co.,.100 NW _ 857, 110 NW 470; 
yee v. Howell, 68 Iowa 619, 28 NW 


Kan. qo v. Randall, 101 Kan. 
341, 166 P 516. 

N. J.—vVreeland v. Vreeland, 48 
NEWT: Eig.’ 56,-21 A’ 627 [aff 49 N. de 
Eq. 322, 24 A 551]; Benson v. Wolver- 
ton, 15 N. J. Eq. 158. 

N. Y.—Hoffman v. Hoffman, 6 -App. 
Div. 84, 39 NYS 494 

Or.—Pierson vy. Fisher, 48 Or, 223, 
85° P 621. 

90. U. S.—Johnson v. Kramer, 203 
Fed. 733. 

Cal.—Gordon v. San Diego, 108 Cal. 
264, 41 P 301. 
ogpett Moody vy. Hamilton, 22 Fla, 
Pe J.—Flynn vy. Flynn, (Ch.) 31 A 

N. Y.—Van Rensselaer v. Vickery, 
3 Lans. 57. 

See also cases supra § 493. 

[a] Oral evidence inherently in- 
consistent and unreasonable is insuf- 
ficient to overcome presumption of 
delivery on day of date. Schweigel 
v. L. A. Shakman Co., 78 Minn, 142, 
80 NW 871, 81 NW 529. 

91. .Union, Mut. 'L. Ins. ‘Co. 
Campbell, 95 Ill. 267, 35 AmR 166. 

92. Skillman v. Hamilton, 1 Bush 
(Ky.) 248; Buchanan v. Clark, 164 
N.C, 56, 80 SE 424. 

93. U. S.—Childs v. Williams, 212 
Fed. 151, 129 CCA 9. 


Vv. 


Ill.—Union Mut. lL. ..Ins. Co. v. 
Campbell, 95 Ill. 267, 35 AmR 166. 
Mich.—Chick v. Sisson, 95 Mich. 
412, 54 NW 895. 

Mo.—Chambers v. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 
567. 


N. Y.—Knolls v. Barnhart, 71 N. Y. 
474; Van Valen y. Schemerhorn, 22 
HowPr 416. 

Pa.—Boardman v. Dean, 34 Pa. 252. 

94. U. S.—Buckley v. Carlton, 4 
F. Cas. No. 2,093, 6 McLean 125. 

Me.—Egan v. Horrigan, 96 Me. 46, 
51 A 246 (nothing in the evidence to 
repel presumption). 

Minn.—Hathaway v. Cass, 84 Minn. 
192, 87 NW 610 (holding the presump- 
tion not conclusively overcome). 

Miss.—Saffold v. Horne, 72 Miss. 
470, 18 S 433 (where it was held that 
evidence was insufficient to over- 


come). 

N. C.—WwWilliams v. (Springs, 29 
N. C. 384 (holding the presumption 
not rebutted). 

Pa.—Cummings y. Glass, 162 Pa. 
241, 29 A 848 (where the evidence 
was held to show that acts were as 
consistent with a gift as with owner- 
ship). 

{a] Insufficiency of evidence to 
prove nondelivery see Estes v. Ger- 

ra Nat. Bank, 62 Ark. 7, 34 SW 

; Corker v. Corker, 95 Cal. 308, 30 
p "541; Messelback v. Norman, 46 
Hun 414 [aff 122 N. Y. 578, 26 NE 


34]. 
95, Winn v, Linn, 261 Til. 606, 104 
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deed by the grantee ** or from the record of the 
conveyance,®’ or the presumption of acceptance aris- 
ing from the beneficial character of the deed.°* The 
presumption of delivery upon the date of the in- 
strument may be overcome by the evidence of a 
single uncontradicted witness,°*® or of the grantor 
alone.1 The presumption that a deed to infants was 
delivered to them because delivered to their father, 
and by him recorded, is not overcome by proof that 
the father procured the deed to be made to the 
grantees in order to keep the land from his second 
wife, nor by proof that he retained possession of 
Failure to record a deed is not suffi- 
cient to overcome the assumption of delivery arising 
from possession thereof by the grantee.? Where the 


the deed.? 


NE 229; Weigand v. Rutschke, 253 Tl. 
260, 97 NE 641; Riegel v. Riegel, 243 
Ill. 626, 90 NE 1108; Benner v. Bailey, 
234 Ill. 79, 84 NE 638; Abrams v. 
Beale, 224 Ill. 496, 79 NE 671. 

96. Ark.—Stephens vy. _Stephens, 
108 Ark. 53, 156 SW 837; Graham v. 
Suddeth, 97 Ark. 283, 133 SW 1033. 

Cal.—Thompson v. McKenna, 22 
Cal. Aivwl29,, 133, RP 612; :sTownel;v- 
Towne, 6 Cal. A. 697, 92 P 1050 (hold- 
ing evidence insufficient). 

D. C.—Walker v. Warner, 31 App. 


6. 

Ill.— Hathaway v. Cook, 258 Ill. 92, 
101 NE 227; Lines v. Willey, 253 Ill. 
440, 97 NE 843; Schroeder v. Smith, 
249 Ill. 574, 94 NE 969; Potter v. Bar- 
ringer, 236 Ill. 224, 86 NE 233 (hold- 
ing eyidence insufficient); Blake v. 
Ogden, 223 Ill. 204, 79 NE 68. 

Iowa.—In re Brigham, 144 Iowa 71, 
120 NW 1054. 

Kan.—Rohr vy. Alexander, 57 Kan. 
381, 46 P 699 (holding evidence insuf- 
ficient). 

Me.—Coombs v. Fessenden, 116 Me. 
304, 101 A 465. 

N. Y.—Fogarty v. Stange, 72 Misc. 
225, 129 NYS 610 (evidence held to 
overcome presumption). 

Pa.—Painter v. Campbell, 207 Pa. 
189, 56 A 409 (holding presumption 
not overcome). 

Wash.—Anderson vy. Woolley, 61 
Wash. 236, 112 P 271; Jackson v. La- 
mar, 58 Wash. 383, 108 P 946. 

Wis.—Chase v. Woodruff, 133 Wis. 
555, 113 NW 973, 126 AmSR 972 
(holding, however, that something 
quite short of establishing absolute 
nondelivery beyond all reasonable 
controversy is sufficient to raise a 
jury question). 

[a] The testimony of two wit- 
nesses who were present when a deed 
was executed that they did not see it 
delivered is not sufficient to over- 
come the presumption arising either 
from the grantee’s possession of the 
deed, or under Civ. Code § 1055, pro- 
viding that a grant duly executed is 
presumed to have been delivered at 
its date. Thompson vy. McKenna, 22 
Cal” As 129,133 Py b12. 

97. Ark.—Lee Hardware Co., Ltd. 
v. Johnson, 201 SW 289. 

Ill.—Kirby v. Kirby, 236 Ill. 255, 
86 NE 259 (holding presumption re- 
butted); Creighton v. Roe, 218 Ill. 
619, 75 NE. 1073, 109 AmSR_ 310; 
Coleman vy. Coleman, 216 Ill. 261, 74 
NE 701. 

Iowa.—Burch v. Nicholson, 157 
Towa 502, 1837 NW 1066; Davis v. 
Hall, 128 Iowa 647, 105 NW 122 (hold- 
ing evidence sufficient); Drees v. 
Drees, 104 NW 479. 

N. C.—Smithwick v. Moore, 145 
N.C. 110, 58 SE 908. 

Pa.—Sears v. Scranton Trust Co., 
228 Pa. 126, 77 A 423, 20 AnnCas 1145 
(holding presumptio rebutted). 

{a] Thus (1) the presumption 
that a voluntary deed to a daughter 
was delivered, created by the record- 
ing thereof by the grantor, is not 
overcome by evidence that the gran- 
tor retained possession of the prop- 
erty and the deed. Creighton v. 
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sideration.® 


Roe, 218 Ill. 619, 75 NE 1073, 109 
AmSR 310. (2) Also the facts that 
a grantor remained in possession of 
the property after the execution of 
the deed until her death, insured 
some of the property in her own 
name, and leased a part of it, are 
not conclusive against the delivery 
of the deed. Webb v. Webb, 130 
Iowa 457, 104 NW 488. (3) “Con- 
tinued possession and management of 
the property by the grantor is a cir- 
cumstance tending to negative de- 
livery, but it is not conclusive.” In- 
gersoll v. Odendahl, 136 Minn. 428, 
431, 162 NW 525. 

98. Stephens y. Stephens, 108 Ark. 
53, 156 SW 837; Graham v. Suddeth, 
97 Ark. 2838, 183 SW 1033; Tobin v. 
Bass, 85 Mo. 654, 55 AmR 392. 

99. Treadwell v. Reynolds, 47 Cal. 
ava. 
1. Huntley v. San Francisco Sav. 
Union, 130 Cal. 46, 62 P 255; Kimball 
v. Chicago, 253 Ill..105, 97 NE 257 
(holding that, where a grantor, after 
execution and acknowledgment of the 
deed, but before it was recorded, cer- 
tified before a notary public that he 
was the owner of the premises de- 
scribed therein, the presumption is 
rebutted); Whiteside v. Watkins, 
(Tenn. Ch. A.) 58 SW 1107. 

[a] Grantcr’s testimony is prima 
facie evidence that the time of de- 
livery preceded suit, where a deed 
was delivered in one town on the 
same day that suit was brought in 
another. Lake Erie, ete, R. Co. v. 
Whitham, 155 Ill. 514, 40 NE 1014, 46 
AmSR 355, 28 LRA 612. 


2. Coleman v. Coleman, 216 Ill. 
261, 74 NE 701. 

3. In re Brigham, 144 Iowa 71, 120 
NW 1054. \ 

4 Schurz v. Schurz, (Iowa) 128 
NW 944 


5. In re Orwig, (Iowa) 167 NW 
; Lineks v. Lincks, 141 Ky. 627, 
133 SW 566; Combs v. Combs, 130 Ky. 
827, 114 SW 334; Carr. v. Hobbs, 11 
Mad. 285; Atkins v. Hulse, 62 Mo. 577. 

[a] Conversations alleged to have 
occurred nearly thirty years prior to 
the examination of the witnesses can 
have-‘but little weight in an attempt 
to destroy the plain and unmistak- 
able language of a deed. Moore v. 
Cleveland, 6 Ky. Op. 588. 

Effect of recitals see supra §§ 221- 


223. 

6. Shackelford v. Orris, 135 Ga. 
29, 68 SE 838;.Tichy v.. .Simicek, 
(Nebr.) 95 NW 629; Stringfellow v. 
Hanson, 25 Utah 480, 71 P 1052. 

[a]. A promise which is not a mere 
gratuitous declaration may upon the 
evidence be regarded as the consid- 
eration of a deed. Sullivan v. Lear, 
23 Fla. 463, 2 S 846, 11 AmSR 388. 

7. Bigelow v. Brewer, 29 Wash. 
670, 70 P 129. Compare Monticelli v. 
Meyer, 193 Pa. 545, 44 A 562. 

[a] Jury may presume a legal 
consideration from proved circum- 
stances without any direct evidence, 
under an expressed consideration in 
the words “for good consideration 
me thereunto moving.” Stevens vy. 
Griffith, 3 Vt. 448." 


L§§ 548-549 


court is unable to arrive at any satisfactory con- 
clusion on the question of eredibility as between a 
party testifying to the nondelivery of a deed and a 
witness testifying to delivery thereof, the presump- 
tion of due delivery attaching to the possession of 
the deed by the grantee must be given effect.4 

[§ 549] 3. Consideration. 
which is expressed in a deed cannot be disregarded 
upon slight evidence.® 
ever, be aided by circumstances surrounding the 
transaction,® and if the evidence is insufficient to 
prove a consideration, none will be found,’ although 
evidence which is merely of a negative character has 
been held insufficient to show the absence of a con- 
A mere preponderance of parol evi- 


The consideration 


The instrument may, how- 


[b] Evidence held sufficient to 
show consideration. — Broaddus  v. 
James, 13 Cal. A. 464, 110 P 158 (con- 
veyance to daughter); King v. Union 
Trust Co., 148 App. Div. 110, 133 NYS 
18 [aff 208 N. Y. 566 mem, 101 NE 
1108 mem]; Houston Oil Co. v. Kim- 
ball, (Tex. Civ. A.) 114 SW 662 [aff 
103 .Tex. 94, 122 SW 533, 124 SW 
85]; Martin v. Kirby, 6 OntWR 107. 

[c] Absence of consideration.— 
(1) Evidence held to show. Jamison 
v. McCormick, 172 Iowa 666, 154 NW 
898; Creamer v. Bivert, 214 Mo. 473, 
113 SW 1118; Eysaman v. Nelson, 79 
Misc. 304, 140 NYS 1838. (2) Evidence 
held not to show. Felton v. Brown, 
102 Ark. 658, 145 SW 552; Barnett v. 
Greathouse, 77 W. Va. 514, 88 SE 


1013. 

{d] Evidence held not to show.— 
Failure of consideration, Elliott v. 
Hogue, (Ark.) 168 SW 1097; Flynn 
v. Moore, (lowa) 165 NW 351. 

{e] Inadequacy of consideration.— 
(1) Evidence held to show. Kirby v. 
Arnold, 191 Ala. 2638, 68 S 17; Wach- 
smut v. Miller, (lowa) 168 NW 344; 
Lexington, etc., R. Co. v. Napier, 160 
Ky. 579, 169 SW 1017; Peterson vy. 
Budge, 35,;Utah 596, 102 P 211. (2) 
Evidence held not to show. Crosby 
v. Dorward, 248 Ill. 471, 94 NE 78, 140 
AmSR 230; Martin v, Harsh, 2381 Ill. 
384, 83 NE 164, 13 LRANS 1000; 
Finlayson v. Cuyuga Coal, ete., Co., 
173 Ky. 763, 191 SW 486; Bevins v. 
Lowe, 159 Ky. 489, 167 SW 422; 
Mays v. Pelly, (Ky.) 125 SW. 713; 
McIntyre v. Bullock, 97 SW 1117, 30 
KyL 261; Fontenette vy. Kling, 118 
La. 152, 42 S 756; Parsons v. Parsons, 
(Mass.) 119 NE 1020; Ellis v. Mec- 
Nally, (Mo.) 177 SW 654; Coghen v. 
Llonin, 5 Porto Rico Fed. 18; Wamp- 
ler v. Harrell, 112 Va. 635, 72 SH 185. 

[f] Payment of consideration.— 
(1) Evidence held not to show. Alli- 
son v. Orndorff, 92 SW 287, 28 Kyl 
1321; Hale v. Harris, 169 Mich. 172, 
134 NW 1111; Skidmore v. Gueutal, 
143 App. Div. 407, 128 NYS 402. (2) 
Evidence held to show. Parsons v. 
Lee, 24 N. D. 639, 140 NW 712. 

{g] Particular consideration.—See 
for the sufficiency of evidence to es- 
tablish that the consideration was: 
(1) Agreement to support grantor. 
Chamberlin v. Sanders, 268 Ill. 41, 
108 NE 666; Domeracki v. Janikow- 
ski, 255 Ill. 575, 99 NE 579; Turner 
v. Lee, 254 Ill. 141, 98 NE 246; Maker 
v. Maker, 74 Me. 104; Griffin v. 
Hovey, 179 Mich. 104, 146 NW 210; 
Houston v. Greiner, 73 Or. 304, 144 
P 133. (2) Payment for services ren- 
dered. Doan v. Hostetler, 215 Ill. 
635, 74 NE 767; Curtis v. Armagast, 
158 Iowa 507, 138 NW 878; Mohn vy. 
Mansfield, 167 Mich. 10, 182 NW 525. 
(3) Payment of debts of grantor. 
Simis v. Simis, 146 App. Div. 655, 131 
NYS 460. (4) Payment of accounts 
against grantor. Hewett v. Dole, 69 
Wash. 168, 124 P 3874. (5) Repay- 
ment of advances made by wife to 


husband. Strayer v. Dickerson, 205 
Ill. 257, 68 NE 767. 

8. Pierce v. Bemis, 120 Ga. 536, 
48 SE 128, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 549-551] 


dence is sufficient to show an additional consider- 


ation not mentioned in the deed.® 


is sufficient to require the submission of the issue 
of the true consideration paid and the court fails 
to do so, the judgment will be reversed.?? 

{[§ 550] 4. Validity and Invalidity—a. In Gen- 
eral. A deed will not be set aside because of in- 


validity or as not being what it 


except upon clear and convincing proof,+ a greater 
amount of proof being required to overthrow by 
parol evidence a deed which is properly signed, ac- 
knowledged, and delivered than is required to prove 
A mere preponderance 
of the evidence is not sufficient,!® although the char- 
acter of the evidence which will be regarded as suf- 
ficiently clear and. convincing may vary with the 


a nondelivery of the deed.'” 


{a] Thus the fact that the sub- 
scribing witnesses saw no money 
paid to the grantor when the deed 
was executed and delivered, and that 
they had no knowledge of any being 
paid at any other time, did not show 
that the conveyance was voluntary. 
aanaay v. Bemis, 120 “Ga. 536, 48 SE 
128. 

9. J. H. Magill Lumber Co. v. 
Lane-White Lumber Co., 90 Ark. 426, 
119 SW 822. 

Sachse v. Loeb, (Tex. Civ. A.) 


69 SW 460. 

Stapleton wv. Haight, 135 
Iowa 564, 113 NW 351; Martin v. 
Stewart, 111 SW 281, 33 Kyl 729. 
See Neel v. Neel, 26 SW 805, 16 KyL 
193 (holding that the mere fact that 
the grantor changed her mind will 
not justify relief). 

“Title to real property should not 
be set aside on mere suspicion. 
There must be something which the 
court can lay hold of to permit it 
to say that a conveyance valid upon 
its face was not intended to or did 
not operate as such.” Reynolds v. 
Condon, 110 App. Div. 542, 544, 97 
NYS 1. 

“A higher and more satisfactory 
character of proof is required to es- 
tablish that an instrument or convey- 
ance is not what it purports to be 
than is necessary in ordinary civil 
eases. Generally, a mere preponder- 
ance is sufficient; but when parties 
deliberately execute a written con- 
veyance there is a strong presump- 
tion that it expresses their inten- 
tions, and more than a bare prepon- 
derance of parol proof is required to 
remove this presumption and to show 
a contrary intention. Some of the 
courts declare that in such cases the 
proof must be ‘clear’; others that it 
must be ‘convincing’; others that it 
must be ‘satisfactory’; and still oth- 
ers that it must be ‘clear of all rea- 
sonable doubt.’ These expressions 
substantially convey the same idea 
and require the same degree of 
proof.” Fish v. Poorman, 85 Kan. 
237, 245, 116 P 898 [quot Winston v. 


Burnell, 44 Kan. 369, 24 P 477, 21 
AmSR 289]. 
{a] Evidence sufficient to justify 


setting aside a deed as invalid. Bos- 
well v. Patrick, 92 Ga. 417, 17 SE 
633; Lunning v. Lunning, (Iowa) 168 
NW 140; Munger v. Myers, 96 Kan. 
743, 153 P 497; Cole v. Collins, 166 
Ky. 645, 179 sw 607; Sayer v. De- 
vore, 99 Mo. 437, 13 SW 201; Beckett 
v. Heston, 49 N. J. Eq. 510, 23 A 1014 
[aff 52 N. J. Eq. 585, 33 A 50); Reilly 
v. Reilly, 63 App. Div. 169, 71 NYS 
287; Pevehouse v. Adams, 52 Okl. 495, 


153 P 65; Dibert v. Peterson, 83 
Wash. 479, 145 P 589. 
b] Evidence not sufficient to 


[ 
show invalidity. Barry v. Sutter, 26 
Cal. A. 240, 146 P 527; Willemin v. 
Dunn, 98 Ill. 511; Whitman v. Hene- 
berry, 73 Ill. 109; Slater v. Slater, 
(iowa) 167 NW 201; Ferrell v. Chil- 
dress, 172 Ky. 760, 189 SW 1149; 
Gatewood v. Long, 21 SW 537, 14 
KyL 774; Conner v. Garrard, 19 SW 
926, 14 KyL 214; Neblett v, Neblett, 
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circumstances.!4 
If the evidence 


purports to be, 


for another.?® 


70 Miss. 672, 12 S 598; Thams v. 
Sharp, 49 Nebr. 237, 68 NW 474; 
Simon v. Simon, 163 Pa. 292, 29 A 
657; Harmon v. Sutton, 58 Pa. Super. 
#84; Graham v. Crosas, 19 Porto Rico 
184; Versyp v. Versyp, (Tex. Civ. A.) 
159 SW 165; Brown v. Orange Coun- 
ty, (Tex. Civ. A.) 88 SW 247; Tune 
v. Fallin, 87 Va. 410, 12 SE 750. 

[c] Where a deed is objected to on 
the ground that the husband did not 
join in it, a mere recital in the will 
of the father of such grantor de- 
scribing his daughter as the wife of 
a certain person is not sufficient proof 
of such daughter’s coverture as 
against a person claiming under a 
deed of land given by her alone. 


Christie v. Gage, 2 Thomps. & C. 
(CN, Y.) 344. 

12. Whiteley v. Babcock, (Mo.) 
202 SW 1091. 

13. Fish v. Poorman, 85 Kan. 237, 
116 P 898, 

14. Cooke v. 152 App. 


Higgins, 
Div. 204, 136 NYS 641. 

[a] A legal title will not, how- 
ever, ordinarily be overturned by the 
cancellation of a deed on the testi- 
mony of a single witness, in the ab- 
sence of corroborating circumstances, 
where he is positively contradicted 
by the testimony of another, even 
though the latter is a party to the 
euihs Epps v. Dickerson, 35 Iowa 
3 


15. Regan v. Murray, 176 Mich. 
231, 142 NW 545. See Owen v. Lily- 
Jellico Coal Co., 143 Ky. 239, 136 SW 
195 (holding evidence to support a 
finding that a grantor was of full 
age at the time of the execution of a 
deed); Dyal v. Norton, 47 Okl. 794, 
150 P 703 (holding the evidence in 
ejectment to sustain a finding that 
plaintiff was over eighteen years of 
age when she executed the deeds re- 
lied on by deferdant). 

16. a th v. Smith, 60 Wis. 329, 
19 NW 4 

17. Rusaeiee v. Ludewick, 279 Ill. 
26, 116 NE 709. 

18. Farr vy. Chambless, 175 Ala. 
659, 57 S 458; Wathens v. Skaggs, 
161 Ky. 600, 171 SW_ 193; 


eee 176 Mich. 231, 142 NW 
19. Wh fe v. Mooney, 73 W. Va. 
304, 80 SE 844. 


[a] Evidence held to show inca- 
acity.— Josey v. Johnston, 197 Ala. 


Pp 
482, 73 S 27; Hays v. Dillard, 175 Ala. 


109; 57 S 695; Ryan v. Price, 106 
Ala. 584, 17S 734: Reaves v. David- 
son, 129 Ark. 88, 195 SW 19; Mer- 
ritt v. Kubler, (Ark.) 186 SW 611; 
Jones v. Travers, 116 Ark, 95, 172 
SW 828; McEvoy v. Tucker, 115 Ark. 
430, 171 SW 888; Selle v. Rapp, (Ark.) 
170 SW 1021; Jones v. Bolling, (Ark.) 
141 SW 1168; West v. Whittle, 84 
Ark. 490, 106 SW 955; Piercy v. 
Piercy, 18 Cal. A. 751, 124 P 561 (old 
age and mental weakness); Parker 
v. Ballard, 123 Ga. 441, 51 SE 465; 
Sharp v. Trustees of Schools, 261 
Tll. 44, 108 NE 562; Davis v. Mat- 
hews, 255 Ill. 488, 99 NE 696; Smith 
v. Kopitzki, 254 Ill. 498, 98 NE 953; 
Greene v. Maxwell, 251 Ill. 335, 96 
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[$ 551] b. Capacity and Incapacity. The in- 
capacity of the grantor at the time of execution of - 
a deed must be proved by a preponderance of the 
evidence.*® A less degree of proof, however, is re- 
quired to establish mental incapacity and undue 
influence in the case of a feeble grantor of old age 
than in the case of a younger grantor,!® although 
evidence that the memory of the grantor was to 
some extent impaired by age does not of itself indi- 
cate a want of capacity to make a valid convey- 
ance.1*7 Evidence is not sufficient which is so evenly 
balaneed as to leave the question in doubt.1® 
ease of this kind must depend upon its own peculiar 
facts, and one case will rarely serve as a precedent 
Where incapacity has been shown 


Each 


NE 227, 36 LRANS 418; Fecht v. 
Freeman, 251 Ill. 84, 95 NE 1043; 
Peck v. Bartelme, 220 Ill. 199, 77 NE 
216; Ring v. Lawless, 190 Ill. 520, 
60 NE 881; Studebaker v. Faylor, 
(Ind. A.) 80 NE 861; Freed v. Brown, 
55 Ind. -310; Wachsmut v. Miller, 
(lowa) 168 NW 344; Jamison v. Mc- 
Cormick, 172 Iowa 666, 154 NW 898; 
Corrette v. Winfield United Presb. 
Church, 154 Iowa 383, 185 NW 43; 
Sullivan v. Kenney, 148 Iowa 361, 
126 NW 349; Irish v. Story, 146 Iowa 
408, 125 NW 202; Long v. Garey Inv. 
Co., (Iowa) 110 NW 26; Chaslavka 
v. Mechalek, 124 Iowa 69, 99 NW 154; 
Bruington v. Wagoner, 100 Kan. 10, 
164 P 1057; Hays v. Patterson, 97 
Kan. 478, 155 P 932; Davidson v. 
Davidson, 180 Ky. 190, 202 SW 493; 
Williamson v. Justice, 174. Ky. 327, 
192 SW 13; Williamson v. Lowe, 172 
Ky. 80, iss SW 1065; King v. Burk- 
hart, 167 Ky. 424, 180 SW 534; Hag- 
gard v. Mason, 153 Ky. 113, 154 SW 
907; McGuire v. Arnett, 143 Ky. 802, 
137 SW 508; Collins v. Lawson, 140 
Ky. 510, 131 SW 262; Koger v. Koger, 
92 SW 961, 29 KyL 235; Clark v. 
Roberts, 7 Kyl 591; Pinkston v. 
Pinkston, 1 Ky. - 98; Lane v. 
Lane, 160 Mich. 492, 125 NW _ 365; 
Eggert v. Eggert, 144 Mich. 182, 107 
NW 920; Benson vy. Raymond, 142 
Mich. 357, 105 NW 870, 108 NW 660; 
Peters v. Peters, 101 Mich. 291, 
59 NW 609; Worthington v. Ma- 
jor, 94 Mich. 325, 54 NW _ . 303; 
Sponable v. Hanson, 87 Mich. 204, 49 
NW 644; Hunter vy. Briggs, 254 Mo. 
28, 162 SW 204; Givens v. Ott, 222 
Mo. 395, 121 SW 23; Boggess v. 
Boggess, 127 Mo. 305, 29 SW 1018; 
Hohenshell yv. Hohenshell, 98 Nebr. 
649, 154 NW 209; Collins v. Toppin, 
65 N. J. Eq. 439, 55 A 124 [aff 66 N. J. 
Eq. 430 mem, 57 A 1131 mem]; Yard 
v. Yard, 27 N. J. Eq. 114 [aff 29 N. J. 
Eq. 375]; Clark v. Kirkpatrick, (N. J. 
Ch.) 16 A 309; Ford v. Gale, 155 App. 
Div. 675, 140 NYS 541; Sterling v. 
Sterling, 98 App. Div. 426, 909 NYS 
306; Wright v. Clark, 81 Misc. 527, 142 
NYS 812; Buchanan v. Prall, (N. D.) 
167 NW 488; Mann vy. Prouty, 37 
N. D. 474, 164 NW 139; Parsons v. 
Lee, 24 N. D. 639, 140 NW 712; Gerke 
v. Gerke, 8 Oh. Dec. (Reprint) 249, 
6 CincLBul 691; Schindler vy. Par- 
zoo, 52 Or. 452, 97 P 755; Thomas v. 
Herring, 244 Pa. 550, 91 A 500; Krings 
v. Crossin, 43 Pa. Super. 592; Krings 
v. Krings, 43 Pa. Super. 590; Brown 
v. Brenner, (Tex. Civ. A.) 161 SW 14; 
Pyle v. Pyle, (Tex. Civ. A.) 159 SW 
488; Holt v. Guerguin, (Tex. Civ. A.) 
156 SW 581; Caddell v. Caddell, 62 
Tex. Civ. A. 461, 131 SW 432; Peter- 
son v. Budge, 35 Utah 596, 102 P 
211; Birdsall v. Leavitt, 32 Utah 136, 
89 P 397; Crawley v. Glaze, 117 Va. 
274, 84 SE 671; Boyle v. Robinson, 
129 Wis. 567, 109 NW 623; Henrizi v. 
Kehr, 90 Wis. 344, 63 NW 285. 
[b] Evidence held not to show in- 
Le CO ee tell v. Stell, (Ark.) 196 
814; Hawkins v. Gray, 128 Ark. 
T43, 193 SW 509; Beaty v. Swift, 123 
Ark. 166, 184 SW 442; Rogers v. Cun- 
ningham, 119 Ark, 466, 178 SW 413; 
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and it is contended that the deed was executed dur- 
ing a lucid interval, the proof of such fact must be 
clear,2° and the same degree of proof is required 


Storthz v. Crusoe, (Ark.) 1138 SW 
1015; Thurman v. Ellinor, (Ark.) 101 
SW 1154; Boggianna v. Anderson, 78 
Ark. 420, 94 SW 51; Schurr v. Roden- 
back, 133 Cal. 85, 65 P 298; Soberanes 
v. Soberanes, 106 Cal. 1, 89 P 39, 527; 
Springer v. Springer, 6 Cal. Unrep. 
Cas. 662, 64 P 470; Silveria v. Alex- 
ander, 25 Cal. A. 506, 144 P 803; 
Baldwin v. Trahern, 21 Cal. A. 72, 
130 P 1068; Broaddus v. James, 13 
Cal. A. 464, 110 P 158; Hemenway 
Vv. ‘Abbott, “8: Cal. “A.' "450, 97" P1790; 
Nailor v. Nailor, 16 D. C. 93; Shaugh- 
nessy v. Hood, 21 Ida. 709, 123 P 641; 
Newman v. Workman, 284 Ill. 77, 119 
NE 967; Benner v. Dove, 283 Ill. 318, 
119 NE 349; Ludewick v. Ludewick, 
279 Ill. 26, 116 NE 709; Essary v. 
Marvel, 274 Ill. 576, 113 NE 859; 
Enders v. Muno, 269 Ill. 422, 109 NE 
1041; Dalbey v. Hayes, 267 Ill. 521, 
108 NE 657; Sargent v. Roberts, 265 
Ill. 210, 106 NE 805; Fluke v. Crane, 
262 Ill. 347, 104 NE 690; Brock v. 
Stines, 258 Ill. 346, 101 NE. 585; 
Tompkins v. Tompkins, 257 Ill. 557, 
100 NE 965, AnnCas1914B 158; Smith 
v. Kopitzki, 254 Ill. 498, 98 NE 953; 
Riordan v. Murray, 249 Ill. 517, 94 
NE 947; Sifford v. Cutler, 248 Il. 
340, 94 NE 156; Crosby v. Dorward, 
248 Ill. 471, 94 NE 78, 140 AmSR 
230; Huston v. Smith, 248 Ill. 396, 
94 NE 63; Kelly v. Nusbaum, 244 Ill. 
158, 191 NE 72; McLaughlin v. Mc- 
Laughlin, 241 Ill. 366, 89 NE 645; 
Powell v. Powell, 240 Ill. 442, 88 NE 
993; Fitzgerald v. Allen, 240 Ill. 80, 
88 NE 240; Baker v. Baker, 239 Ill. 
82, 87 NE 868; Onstott v. Edel, 232 
Ill. 201, 83 NE 806, 18 AnnCas 28; 
Martin v. Harsh, 231 Ill. 384, 83 NE 
164, 13 LRANS 1000; Sears v. 
Vaughan, 230 fll. 572, 82 NE 881; 
Bishop v. Hilliard, 227 Tl. 382,'.81 
NE 403; Doan v. Hostetler, 215 Ill. 
635, 74 NE 767; Beamer v. Morrison, 
210 Ill. 448, 71 NE 402; Bodelsen vy. 
Swensen, 206 Ill. 68, 68 NE 1074; 
Colston v. Olroyd, 204 Ill. 435, 68 NE 
373; Vinson vy. Scott, 198 Ill. 144, 65 
NE 76; Phelan v. Hyland, 197 [il 
395, 64 NE 360; Guild v. Warne, 149 
Ill. 105, 36 NE 635: West v. Douglas, 
145 Ill. 164, 34 NE 141; Leonard v. 
Shane, (Iowa) 166 NW 373; Ficke v. 
Papenbrock, (Iowa) 166 NW _ 177; 
Meyer y. Stortenbecker, (Iowa) 165 
NW 456; Flynn v. Moore, (Iowa) 165 
NW 351; Cullen v. Butterfield, 178 
Iowa 621, 160 NW 125; Steen v. Steen, 
169 Iowa 264, 151 NW 115; Nixon v. 
Klise, 160 Iowa 238, 141 NW 322; 
Clawson v. Weber, 156 Iowa 704, 137 
NW 954; Dean v. Dean, 1381 Iowa 
487, 108 NW 1051; Francis v. Preach- 
ers’ Aid Soc., (lowa) 126 NW 1027; 
Shea v. Webster City Catholic Soc., 
147 Iowa 150, 125 NW 806; Wat- 
son v. Clark, (Iowa) 122 NW 9138; 
Betts v. Howard, (Iowa) 118 NW 281; 
-Slaughter v. McManigal, 138 Iowa 
643, 116 NW 726; Dean v. Dean, 131 
Iowa 487, 108 NW _ 1051; Reese v. 
Shutte, 133 Iowa 681,.108 NW 525; 
Brown v. Cole, 126 Iowa 711, 102 NW 
782; Griesy v. Veldhouse, (Towa) 101 
NW 741; Crooks v. Smith-Peterson, 
123 Iowa 439, 99 NW 112; Nowlen v. 
Nowlen, 122 Iowa 541, 98 NW 383; 
Jacobsen vy. Nealand, 122 Iowa 372, 
98 NW 158; Reeves v. Howard, 118 
Iowa 121, 91 NW _ 896; Mallow v. 
Walker, 115 Iowa 238, 88 NW 452, 91 
AmSR 158; Schneitter v. Carman, 98 
Iowa 276, 67 NW 249; Caldwell v. 
Finch, 96 Iowa 698, 65 NW 994; Davis 
v. Latta, 94 Towa 727, 62 NW 17; 
Brockway v. Harrington, 82 Iowa 23, 
47 NW 1013; Brown v!®Brown, 96 Kan. 
510, 152 P 646; Louisville, etc., R. Co. 
v. Tuttle, 180 Ky. 558, 203 SW 308; 
Williams v. Reese, 177 Ky. 679, 198 
SW 27; Wood v. Moss, 176 Ky. 419, 
195 SW 1077; Chrisman v. Quick, 174 
Ky. 845, 193 SW 13; Gatlin v. Allen, 
174 Ky. 225, 192 SW 26; Williamson 


For later cases, developments and changes in the law see cumulative Annotations, 
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v. Lowe, 172 Ky. 80, 188 SW 1065; 
Collier v. Dundon, 164 Ky. 345, 175 
SW _ 635; Sellers v. Sellers, 162) Ky. 
9,171 Sw 449: Wathens v. Skaggs, 
161 Ky. 600, 171 SW 1938; Bevins v. 
Lowe, 159 Ky. 439, 167 SW 422; Hall 
v. Bollen, 148 Ky. 20, 145 SW 1136, 
AnnCasi913E 436; Johnson v. Mit- 
chell, 146 Ky. 3882, 142 SW 675; Hop- 
kins v. Blackburn, 144 Ky. 839, 139 
SW 1065; O’Banion vy. Tolbert, (Ky.) 
119 SW 740; Culbertson vy. Polley, 
(Ky.) 116 SW 7038; Best v. House, 
(Ky.) 113 SW 849; Logan v. Vanars- 
dall, 110 SW 321, 33 KyL 508; Duna- 
way v. Dunaway, 105 SW 1387, 32 KyL 
29; McIntyre v. Bullock, 97 SW 1117, 
30 KyL 261; Spicer v. Holbrook, 96 
Sw 571, 29 KyL 865; Furnish v. 
Lilly, 84 SW 734, 27 Kyl 226; Ice v. 
Ice, 83 SW 1385, 26 KyL 1065; Duncan 
v. Mason, 20 SW. 252, 14 KyL 310; 
Adair v. Cook, 5 SW 412, 9 KyL 455; 
Richardson v. Hunt, 12 Ky. Op. 618; 
Garner v. Garner, 12 Ky. Op. 1; Van- 
osdel v. Hyce, 46 La. Ann, 887, 15 S 
19; Porter v. Nichols, (Md.) 98 A 671; 
Nelson v. Patrick, 128 Md. 504, 97 A 
633;. Myers. v.. Myers, 128 Md. 259, 
97 A 435; Soules v. Soules, (Mich.) 
168 NW 418; Steel v. Steel, (Mich.) 
167 NW 1019; Demerse v. Mitchell, 
(Mich.) 164 NW 97; Luce v. Luce, 197 
Mich. 465, 163 NW 904; Canedy v. 
Turner, 196 Mich. 462, 163 NW 42; 
Howard v. Howard, 196 Mich. 19, 
162 NW 984; Noble v. Hunter, 195 
Mich. 718, 162 NW _ 294; Case v. 
Bogart, 188 Mich. 297. 154 NW 44; 
Demerse v. Mitchell, (Mich.) 154 
NW 22; Akers v. Mead, 188 Mich. 277, 
154 NW 9; Griffith v. Fuller, 181 Mich. 
5538, 148 NW 345; Clark v. Gustin, 177 
Mich. 68, 142. NW. 1081; Reagan v. 
Murray, 176 Mich. 281, 142 NW 545; 
Beadle v. Anderson, 158 Mich. 483, 
123 NW 8; Russell y..Carpenter, 153 
Mich. 170, 116 NW 989; Hoag v. Al- 
len, 152) Mich.  528,, 116 NW __ 453; 
Kamin v. Kemin, 145 Mich. 626, 108 
NW 1077; Allen v. Snyder, 100° Mich. 
290, 58 NW. 997, 59 NW 653; Lynch 
v. Doran, 95 Mich. 395, 54 NW 882; 
Arnold y. Whitcomb, 83 Mich. 19, 46 
NW 1029; Sikes v. Crissman, 35 Mich, 
96; Shaughnessy v. Shaughnessy, 135 
Minn. 262, 160 NW 769; Trimbo v. 
Trimbo, 47 Minn. 389, 50 NW _ 350; 
Gillis v. Smith, 114 Miss. 665, 75 S 
451; Sinnett v. Sinnett, (Mo.) 201 SW 
887; McFarland v. Brown, (Mo.) 193 
SW. 800; Ellis v. McNally, (Mo.) 177 
Sw 654; Stanfield v. Hennegar, 259 
Mo. 41, 167 SW 1036; Lee v. Lee, 
258 Mo. 599, 167 SW 1030; Wing v. 
Havelik, 253 Mo. 502, 161 SW_ 732; 
Cohron v. Polk, 252 Mo. 261, 158 SW 
603; Brown v. Brown, 237 Mo. 662, 
141 SW 631; Jones v. Thomas, 218 Mo. 
508, 117 SW 1177; Huffman v. Huff- 
man, 217 Mo. 182, 117 SW_1; Chad- 
well v. Reed, 198 Mo. 359, 99 SW 227; 
Bonsal v. Randall, 192 Mo, 525, 91 
SW 475, 111 AmSR 528; Fitzpatrick 
v. Weber, (Mo.) 68 SW 913; Wilson 
v. Jackson, 167 Mo, 135, 66 SW 972; 
Studybaker v. Cofield, 159 Mo. 596, 61 
SW 246; Cutler v. Zollinger, 117 ° 
92, 22 SW. 895; Keithley v. Keithley, 
85 Mo. 217; Hackér. v. Hoover, 89 
Nebr. 317, 131. NW. 734; Jones v. 
Kelly, 81 Nebr. 507, 116 NW_ 163; 
Aldrich v. Steen, 71 Nebr. 33, 98 NW 
445, 100 NW 311; De Witt v. Matti- 
son, 26 Nebr. 655, 42 NW _ 742; Cow- 
drey v. Cowdrey, 71 N. J. Eq. 353, 64 
A 98 [rev on other grounds 72 N. J. 
Eq. 951, 67 A 1111, 12 LRANS 1176]; 
Post. v. Hagan, €N.. J.. Ch) 61 A 
566 [rev on other grounds 71 N. J. 
Eq. 234, 65 A 1026, 124 AmSR 997]; 
Wilkinson v. Sherman, 45 N. J. Eq. 
413, 18 A 228 [aff 47 N. J, Eq. 324, 
21 A 955]; Earle v. Norfolk, ete.. 
Hosiery Co., 36 N. J.. Eq. 188 [aff 37 
N. J. Eq. 315]; Hopper v. Hopper, 
(N. J. Ch.) 35 A 400; Paine v. Aldrich, 
133 N. Y. 544, 30 NE 725 [aff 60 Hun 


having been questioned.** 
should be determined by the testimony in regard to 
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The condition of mind 


|578, 14 NYS 538]; Lehner v. Nugent, 
158 App. Div. 639, 143 NYS 804; 
Curran yv. Hosey, 153 App. Div. 557, 
188 NYS 910; Moritz v. Moritz, 153 
App. Div. 147, 1388 NYS 124 [aff 211 
N. Y. 580 mem, 105 NE 1090 mem); 
Farnswortl. v. Rudolph, 140 App. Div. 
675, 125 NYS 536; Phillips v. Flag- 
ler, 82 Misc. 500, 148 NYS 798; Has- 
brouck v. Young, 15 NYS 919; Nelson 
v. Thompson, 16 N. D. 295, 112 NW 
1058; Boyer v. Boyer, 33 Oh. Cir, Ct. 
279; Miller v. Folsom, 49 Okl. 74, 149 
P 1185; Davis v. Oklahoma State Bap- 
tist. College, 39 Okl. 56, 1384 P 61; 
Rowe v, Freeman, (Or.) 172 P 508; 
Magness v. Ditmars, 81 Or. 598, 160 
P 527; Hansel v. Norblad, 78 Or. 38, 
151 P 962; Wade v. Northrup, 70 Or. 
569, 140 P 451; Deckenbach v. Deck- 
enbach, 65 Or. 160, 180 P 729; Jackson 
v. Lamar, 58 Or. 383, 108 P 946; 
Ames v. Moore, 54 Or. 274, 101 P 769; 
Hamilton v. Holmes, 48 Or. 453, 87 
P 154; Moorhead v. Scovel, 210 Pa. 
446, 60 A 13; Doran v. MeConologue, 
150 Pa. 98, 24 A 357; HElcessor v. HI- 
eessor, 146 Pa. 359, 23 A 230; Kelly’s 
App., 108 Pa. 29; Coghen vy. Lionin, 5 
Porto Rico Fed. 18; Suarez v. El 
Banco Territorial, 16 ‘Porto Rico 599; 
Tedder v. Tedder, oS Cc.) 94 SE 19; 
Du Bose v. Kell, 89 S. C. 196, 71 SE 
371; Revels v. tavela, 64 S. C. 256, 
42 SE 111; Apland v. Pott, 16 S. D. 
185, 92 NW 19; Ridley v. Chrisman, 
(Tenn. Ch. A.) 62 SW 661; Milner v. 
Sims, (Tex. Civ. A.) 171 SW 784; 
Crow .v.. Childress, (Tex. Civ. A.) 
169 SW 927; Cox v. Combs, 51 Tex. 
Civ. A. 346, 111 SW 1069; Furlong v. 
Tilley, (Utah) 172 P 676; Hatch v. 
Hatch, 46 Utah 218, 148 P 4838; Chadd 
v. Moser, 25 Utah 369, 71 P 870; 
Wampler v. Harrell, 112 Va. 6385, 72 
SE 135; Howard v. Howard, 112 Va. 
566, 72 SE 133; Hoover v. Neff, 107 
Va. 441, 59 SE 428; Porter v. Porter, 
89 Va. 128, 15 SE 500; Cropp v. 
Cropp, 88 Va. 7538, 14 SE 529; Morri- 
son v. Morrison, 27 Gratt. (68 Va.) 
190; Beverley v. Walden, 20 Gratt. 
(61. Va.) 147; Truitt vw. Truitt, 
(Wash.) 171 P 532; Spackman vy. 
Webb, 63 Wash, 5, 114 P 877; Florin 
v. Florin, 49 Wash. 37, 94 P 658; Bar- 
nett v. Greathouse, 77 W. Va. 514. 88 
SE_1013; Hale v. Cole, 31 W. Va. 576, 


8 SE 516; Hermann v. Zachow, 126 
Wis. 441, ‘105 NW 950. 
[e] Intoxication —(1) Held suf- 


ficiently shown to avoid a_ deed. 
Nolan v. Zagar, 266 Ill. 39, 107 NE 
105; Dahlman v. Gaugente, 288 Ill. 
224, 87 NE 287. (2) Held not suf- 


ficiently shown to avoid a deed. Oak- 
ley v. Shelley, 129 Ala. 467, 29 S 385; 
Ruby v. Ewing, 49 Ind. A. 520, 97 NE 
798; Slater v. Slater, (Iowa) 167 NW 
201; Watts v. Vansant, 99 Md. 577, 
58 A 433; Somers v. Ferris, 182 Mich. 
392, 148 NW 782; Behrns v. Qualman, 
147 Mich. 635, 111 NW 198; Galligan 
v. Galligan, 28 Mich. 458; Caulk v. 
Burt, 112 Miss. 660, 73 S 618; Me- 
Gowan v. Brooks, (Miss.) 16 S 436; 
Freeman v. Staats, 8 N. J. Eq. 814 
[rev on other grounds 9 N. J. Eq. 
816]; Power v. King, 18 N, D. 600, 120 
No, 548, 188 AmSR 784, 21 AnnCas 

[d] Evidence held to show gran- 
tee’s Knowledge of grantor’s mental 
incapacity.—Bartholow v. Davies, 276 
Tl, 505, 114 NE 1017; Casaday v. 
Bickford, (Iowa) 168 NW 162; Muir 
v. Muir, §9 Vt. 287, 85 A 450. 

20. Towner v. Towner, 65 W. Va. 
476, 64 SE 732. 

{a] That is, the proof must go to 
the state and habit of grantor, and 
must show the capacity deemed 
necessary, in general, to the dispo- 
sition and management of affairs. 
Towner vy. Towner, 65 W. Va. 476, 64 
SE 732. 

21. Logar v. Vanarsdall, 110 SW 
321, 33 KyL 508. 


same title, page and note number, 
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preference to the testimony as to the condition at 
previous times.?* But where a continuing incapacity 
has been established, it is not necessary that wit- 
nesses be produced who are able to testify as to the 
condition of the grantor’s mind at the precise time 


of execution.2® Certain matters 


greater weight than others as bearing upon the 
question of capacity, for example, the evidence of 
witnesses present at the time,?* or who bear close 
family, social, or business relations to the grantor,”® 
or of the officer taking the acknowledgment,”® or of 
the subseribing witnesses,?* written acts of the party 
attesting his eapacity,?> or judicial determinations 


as to sanity shortly afterwards.?° 


22. Exum vy. Canty, 34 Miss. 533; 
Buckey v. Buckey, 38 W. Va. 168, 18 
SE 383. 

{a] Where undue influence and in- 
capacity to contract is alleged, the 
evidence should be not merely as to 
the condition of the grantor’s health 
and mind at the time of the making 
of the contract, without reference to 
what it was when it was consum- 
mated by a conveyance, but the in- 
quiry should be as to the condition 
from the inception of the transac- 
tion to its termination. Frizzell v. 
Reed, 77 Ga. 724. 

23. Riehl v. Riehl, 247 Ill. 475, 93 
NE 318 (where the grantor was 
shown to have been afflicted with a 
progressive mental disease prior to 
the execution of the deed, which dis- 
ease continued up to the time of such 
execution). 

24. Critchfield v. Easterday, 26 
App. (D. C.) 89; Turner v. Gumbert, 
19 Ida. $39, 114 P 33; Beverley v. 
Walden, 20 Gratt. (61 Va.) 147; Dela- 
plain v. Grubb, 44 W. Va. 612, 30 SE 
201, 67 AmSR 788; Buckey v. Buckey, 
38 W. Va. 168, 18 SE 383. 

25. Dalbey v. Hayes, 267 Ill. 521, 
108 NE 657; Jones v. Thomas, 218 
Mo. 508, 117 SW 1177. 

26. Turner v. Gumbert, 19 Ida. 339, 
114 P 38; Buckey v. Buckey, 38 
W. Va. 168, 18 SE 383. See Dun- 
combe v. Richards, 46 Mich. 166, 9 
NW 149 (holding that, where an ac- 
knowledging officer, when summoned 
to attest the transfer of property pro- 
cured by the transferee under sus- 
picious circumstances, neglects care- 
fully to investigate the condition of 
things in the beneficiary’s absence, 
his testimony that the donor seemed 
to be in full possession of his facul- 
ties is less satisfactory than if he 
had taken such precautions). 

[a] The notary’s certificate of ac- 
knowledgment is not evidence as to 
whether or not a grantor possessed 
sufficient mental capacity to execute. 
Walker v. Shepard, 210 Ill. 100, 71 NE 
422; Delaplain v. Grubb, 44 W. Va. 
612, 30 SE 201, 67 AmSR 788. 

27. Gillis v. Smith, 114 Miss. 665, 
75 S 451. 

28. Beverley v. Walden, 20 Gratt. 
(61 Va.) 147. 

29. Allen v. Moore, 7 Ky. Op. 595 
(year later). But see Van Gundy 
v. Steele, 261 Ill. 206, 103 NE 754 
(holding that proof that a conser- 
vator had been appointed for com- 
plainant as a distracted person over 
four months after was entitled to but 
little weight). 

30. Brown vy. Brown, 209 Mass. 
388, 95 NE 796. See Rinkel v. Lubke, 
246 Mo. 877, 152 SW 81 (holding that 
in a suit to set aside a deed for in- 
capacity of the grantor, the record 
of a judgment finding that a will of 
the grantor, made two years after 
the deed, was invalid for lack of tes- 
tamentary capacity would not war- 
rant a finding that the grantor was 
incapable at the time of the execu- 
tion of the deed). 

31. Crooks v. Smith-Peterson, 123 
Iowa 439, 99 NW 112. 

32. Exum v. Canty, 34 Miss. 533; 


;156 NW. 
Minn. 251, 150 NW _ 809; 
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Freeman v. Staats, 8 N. J. Eq. 814 
{rev on other grounds 9 N. J. Eq. 
816]. See Taphorn v. Taphorn, 32 
Oh. Cir. Ct. 96 (holding that deeds 
executed by a father to his sons ac- 
eamplishing the same result achieved 
by the grantor’s executing a will six 
years before when no doubt existed 
as to his mental condition will not be 
set aside for lack of mental capacity 
of grantor following an attack of 
paralysis). 

33. Lee v. Lee, 258 Mo. 599, 167 
SW 1030. 

34. Johnson-y. Johnson, 172 N. C. 
530, 90 SE 516; Glenn y. Glenn, 169 
N.C. 729,...86- SE. 622°" Fraley ,_v. 
Fraley, 150° N. C. 501, 64 SE 381. 

fa] A clear preponderance is re- 
quired. Preston v. Lloyd, 269 Il. 
152, 109 NE 687. 

[b] Undue influence established.— 
(1) Generally. Harraway v. Harra- 
way, 136 Ala. 499, 34-S 836; Adair v. 
Craig, 135 Ala. 332, 33 S.902; Gatje 
WesArIpstrone F405 Cale us Use once 
872; Payne v. Payne, 12 Cal. A. 251, 
107 P 148; Riordan v. Murray, 249 
Tl. 517, 94 NE 947; Vollenweider v. 
Vollenweider, 216 Ill. 197, 74 NE 795; 
Walker v. Shepard, 210 Il. 100, 71 NE 
422; Hardy v. Dyas, 2038 Ill. 211, 67 
NE 852; Peabody v. Kendall, 145 Ill. 
519, 32 NE 674; Rockafellow v. New- 
comb, 57 Ill. 186; Baker v. Baker, 169 
Iowa 473, 151 NW. 459; Wiltsey v. 
Wiltsey, 153 Iowa 455, 1833 NW 665; 
Miller v. Muirfield, 79 Iowa 64, 44 
NW 540; Williamson v. Lowe, 172 Ky. 
80, 188 SW 1065; Shields v. Burge, 
171 Ky. 149, 188 SW 321; Herzog v. 
Gipson, 170 Ky. 325, 185 SW_ 1119; 
Kelly v. Fields, 167 Ky. 796, 181 SW 
657; King v. Burkhart, 167 Ky. 424, 
180 SW 534; Miller v. Taylor, 165 Ky. 
463, 177 SW 247; Holt v._ Holt, 106 
SW 811, 382 KyL 544; Musick v. 
Fisher, 96 Ky. 15, 27 SW 812, 16 KyL 
277; Thiede v. Startzman, 113 Md. 
278, 77 A 666; Horner v. Bell, 102 Md. 
435, 62 A 736; Zimmerman v. Bitner, 
79 Md. 115, 28 A 820; Whitridge v. 
Whitridge, 76 Md. 54, 24 A _ 645; 
Ladensack v. Johnson, 143 Mich. 535, 
107 NW 267; Crowley v. Crowley, 140 
Mich. 38, 1083 NW  1129;° Olk’ vy. 
Shugars, 137 Mich. 114, 100 NW 1126; 
Smith v. Cuddy, 96 Mich, 562, 56 NW 
89; Worthington v. Major, 94 Mich. 
325, 54 NW 3038; Seeley v. Price, 14 
Mich. 541; Shaughnessy v. Shaugh- 
nessy, 135 Minn. 262, 160 NW 769; 
Thill vy. Freiermuth, 132 Minn. 242, 
260; Wortz v. Wortz, 128 
Hurley v. 
Kennally, 206 Mo. 282, 103 SW 937; 
Jackson v. Grissom, 196 Mo. 624, 94 
SW 263; Ryan v.. Ryan, 174 Mo. 279, 
73 SW 494; Ennis v. Burnham, 159 
Mo, 494, 60 SW 1103; Moore vy. Brit- 
izus, 92 Nebr. 401, 188 NW 562; Bos- 
ley v. Laverick, 89 Nebr. 415, 1381 
NW 617; Jesse yv. Brown, 83 Nebr. 
311, 119 NW 512; Staley v. Housel, 
35 Nebr. 160, 52 NW _ 888; Kitheart v. 
Larimore, 34 Nebr. 273, 51 NW 768; 
Hansen v. Berthelsen, 19 Nebr. 433, 
27 NW 4238; Tichy v. Simicek, (Nebr.) 
95 NW 629; Krause v. Krause, (N. J. 
Ch.) 55 A 1095; Mott v. Mott, 49 N. J. 
Eq. 192, 22 A 997; Morton v. Morton, 
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the grantor’s will, however, merely shows that he 
was of sufficiently sound mind to make a will, and 
is not conclusive on the issue of his capacity to’ 
execute a deed prior to the execution of the will.°° 
Further, the fact that the conveyance is not unnat- 
ural or unjust tends to show the capacity of the 
grantor, as does the fact that it conforms to his 
previously expressed intentions.°? 
evidence of a lay witness is to be measured by his 
opportunity to observe the grantor and obtain know!- 
edge of the facts upon which his opinion is based.*% 
Undue Influence. 
of the evidence is sufficient to justify relief against 


The effect of the 


A preponderance 


ground of undue influence.?* Only 


slight direct evidence of undue influence is necessary 


(N. J. Ch.) 8 A 807; Green v. Roworth, 
113 N. Y. 462, 21 NE. 165; Rider v. Mil- 
ler, 86 N. Y. 507; Adams v. Luce, 181 
App. Div. 232, 170 NYS 172; Lyon v. 
Bailey, 130 NYS 815; Gerke v. Gerke, 
8 Oh. Dec. (Reprint) 249, 6 CincLBul 
691; Wolf v. Harris, 57 Or. 276, 106 
P 1016, 111 P 54; Tuten v. McAI- 
haney, 106 S. C. 328, 91 SE 328; Holt 
v. Guerguin, (Tex. Civ. A.) 156 SW 
581; Lindly v. Lindly, (Tex. Civ. A.) 
109 SW 467; Winn v. Winn, (Tex. 
Civ. A.) 80 SW 110; Furlong v. Tilley, 
(Utah) 172 P 676; Stringfellow v. 
Hanson, 25 Utah 480, P 1052; 
Chadd. v. Moser, 25 Utah 369, 71 P 
870;. Crawley v. Glaze, 117 Va. 274, 
84 SE 671; Fishburne v. Ferguson, 84 
Va. 87, 4 SE 575; Statham v. Fergu- 
son, 25 Gratt. (66 Va.) 28; Quinn v 
Quinn, 130 Wis. 548, 110 NW 488; 
Konrad v. Zimmermann, 79 Wis. 306, 


48 NW _ 368; Watkins v. Brant, 46 
Wis. 419, 1 NW 82; Bogie v. Bogie, 
37 Wis. 373. (2) Husband to wife. 


Smith v. Kenney, 213 Mass. 6, 99 NE 
468; Allen v. Allen, 79 Vt. 173, 64 A 
1110. (3) Wife to husband. Yordi v. 
Yordi, 6 ,Cal.; A, 20,.91 P 348. (4) 
Father to son. Davis v. Creech, 180 
Ky. 804, 203 SW 714; Gross v. Court- 
ley, 161 Ky. 152, 170 SW 600; Hall v. 
Orme, 146 Ky. 467, 142 SW 1077; Huff 
v. Conley, 141 Ky. 706, 133 SW 765; 
Reck v. Reck, 110 Md. 497, 73 A 144; 
Russell v. Russell, 150 Mich. 517, 
114 NW 334; Thill v. Freiermuth, 139 
Minn. 78, 165 NW 490; Kincer v. 
Kincer, 246 Mo. 419, 151 SW 424; 
Turner v. Hinchman, 72 W. Va. 384, 
79 SE 18; Drinkwine v. Gruelle, 120 
Wis. 628, 98 NW 534. (5) Father to 
daughter. Soule v. Wyatt, 30 Cal. A. 
778, 159 P 447; Hattie'v. Potter, 54 
Wash. 170, 102 P 1023. (6) Mother to 
son. Piercy v. Piercy, 18 Cal. A. 751, 
124 P 561; Nobles v. Hutton, 7 Cal. A. 
14, 93 P 289; Rickman v. Meier, 213 
Ill. 507, 72 NE 1121; Fairbank v. Fair- 
bank, 92 Kan. 45, 139 P 1011 [reh den 
92 Kan. 492, 141 P 297]; Davidson 
v: Davidson, 180 Ky. 190, 202 SW 
493; Naeseth v. Hommedal, 109 Minn. 
158, 123 NW 287; Winslow v. Wins- 
low, 189 Nebr. 749, 130 NW 1042; 
Eekerson v. Eckerson, 102 Mise. 422, 
169 NYS 933. (7) Mother to daugh- 
ter.. Diuguid v. Roberts, (Ky.) 121 
SW 464; Longenecker v, Graham, 176 
Mich. 84, 142 NW 365; Youtsey v. 
Hollingsworth, (Mo.) 178 SW _ 105. 
(8) Grandmother to grandson. Bel- 
lamy v. Andrews, 151 N. C. 256, 65 
SE 963. (9) Brother to brother. 
Champeau v. Champeau, 132 Wis. 136, 
112 NW 36. (10) Sister to brother. 
Parker v. Hill, 85 Ark, 363, 108 SW 
208. (11) Sister to sister. Miller v. 
Worth, 89 Nebr. 75, 130 NW 846. 
(12) Uncle to nephew. Winn v. 
Winn, (Tex. Civ. A.) 80 SW 110. 
(13) Son to. stepmother. Vollen- 
weider v. Vollenweider, 216 Ill. 197, 
74 NE 795. (14) Grantor to strang- 
ers in blood. West v. Whittle, 84 
Ark. 490, 106 SW 955 (intimate friend 
and confidential adviser); Keys v. 
McDowell. 54 Ind. A. 263, 100 NE 
385 (conveyance to missionary pur- 
poses alleged to have been secured 
lby influence of pastor); Jones vy. 
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where the circumstances surrounding the parties are 
such as to afford ready opportunity for its exercise.*® 
So less evidence will be required where the grantor 
is physically weak and of such mental condition that 
control thereof is comparatively easy,°® but mere 
evidence of inclination and opportunity is insuffi- 


Belshe, 238 Mo. 524, 141 SW 1130; 
Aldrich v. Steen, 71 Nebr. 33, 98 NW 
445, 100 NW 311 (housekeeper); Ow- 
ings v. Turner, 48 Or. 462, 87 P 160. 
(15) Patient to physician. Peter- 
son v. Budge, 35 Utah 596, 102 P 
211. (16) Daughter to _ father. 
eres v. Fredlum, 96 Kan. 456, 152 P 

[ec] Undue influence not estab- 
lished.—(1) Generally. Alcorn v. Al- 
corn, 194 Fed. 275; Hassell v. Has- 
sell, (Ala.) 77 S 716; Robinson. v. 
Griffin, 173 Ala. 372, 56 S 124; Kline 


v.' Kline, 14 Ariz. 369, 128 P 805; 
Wolf v. Gall, (Cal.) 169 P 1017; 
United States Oil, ete., Co. v. Bell, 


153 Cal, 781, 96 P 901; McDonnell v. 
McDonnell, 10 Cal. A. 63, 101 P 40: 
Magaw v. Huntley, 36 App. (D. C.) 
26; Nailor v. Nailor, 16 D. C. 93; Ben- 
ner v. Dove, 283 Ill. 318, 119 NE 349; 
Valbert .v. Valbert, 282 Tll. 415, 118 
NE 738; Ludewick v. Ludewick, 279 
Tll. 26, 116 NE 709; Sargent y. Rob- 
erts, 265 Ill. 210, 106 NE 805; Brock 
v. Stines, 258 lll. 346, 101 NE 585; 
Sifford v. Cutler, 248 Ill. 304, 94 NE 
156; Baker v. Baker, 239 Ill. 82, 87 
NE 868; Hudson v. Hudson, 237 Ill. 
9, 86 NE 661; McConnell v. Brown, 
232 Ill. 336, 83 NE 854; Sears v. 
Waughan, 230 Ill. 572, 82 NE 881; 
Huffman vy. Sharer, 191 Ill. 79, 60 NE 
866; Keys v. McDowell, 54 Ind. A. 
263, 100 NE 385; Flynn v. Moore, 
(lowa) 165 NW 351; Heminger v. 
Carney, (Iowa) 163 NW _ 358; Cullen 
v. Butterfield, 178 Iowa 621, 160 NW 
125; Snyder v. Snyder, 173 Iowa 2388, 
155 NW 265; Hughes v. Silvers, 169 
Iowa 366, 151 NW 514; Steen v. Steen, 
169 Iowa 264, 151 NW 115; Gingerich 
v. Miller, 164 Iowa 429, 145 NW 894; 
Clawson vy. Weber, 156 Iowa 704, 137 
NW 954; Francis v. Preachers’ Aid 
Soc., (Iowa) 126 NW 1027; Burrow 
v. Hicks, 144 Iowa 584, 120 NW 727; 
Semper v. Englehart, 140 Iowa 286, 
118 NW 318; Brown v. Cole, 126 Iowa 
711, 102 NW 782; Crooks v. Smith- 
Peterson, 123 Iowa 439, 99 NW 112; 
Reeves v. Howard, 118 Iowa 121, 91 
NW 896; Davis v. Miller, 98 Iowa 
516, 67 NW 387; Davis v. Latta, 94 
Towa 727, 62 NW 17; Lewis v. Ar- 
buckle, 85 Iowa 335, 52 NW 287, 16 
LRA 677; Brockway v. Harrington, 
82 Iowa 28, 47 NW 10138; Golder v. 


Golder, (Kan.) 170 P 803; Brown vy. 
Brown, 96 Kan. 510, 152 P 646; 
Wood v. Moss, 176 Ky. 419, 195 SW 


1077; Chrisman y. Quick, 174 Ky. 845, 
193 SW 13; Gatlin v. Allen, 174 Ky. 
225, 192 SW 26; Collier v. Dundon, 
164 Ky. 345, 175 SW 635; Gusler v. 
Hays, 154 Ky. 306, 157 SW 376; Met- 
ealf v. Metcalf, 85 Me. 473, 27 A 457; 
Watts v. Vansant, 99 Md. 577, 58 A 
433; Demerse v. Mitchell, (Mich.) 164 
NW 97; Demerse v. Mitchell, (Mich.) 
154 NW 22; Marsac v. De Ford, ( Mich.) 
145i NW 582; Clark v. Gustin, 177 
Mich. 63, 142 NW 1081; Nelson v. 
Wiggins, 172 Mich. 191, 137 NW 623; 
Allen v. Snyder, 100 Mich. 290, 58 
NW 997, 59 NW 658; Brennan v. 
Zehner, 97 Mich. 98, 56 NW _ 231; 
Stewart v. Curtis, 85 Mich. 496, 48 
NW 872; Campbell v. Campbell, 75 
Mich. 53, 42 NW 670; Sikes v. Criss- 
man, 35 Mich. 96; Gillis v. Smith, 114 
Miss. 665, 75 S 451; Burnett v. Smith, 
93 Miss. 566, 47 S 117; Sinnett v. Sin- 
nett, (Mo.) 201 SW 887; Lee v. Lee, 
258 Mo. 599, 167 SW 1030; Hunter v. 
Briggs, 254 Mo. 28, 162 SW 204; Wing 
v. Harelik, 253 Mo. 502, 161 SW 782; 
Cohron 'v. Polk, 252 Mo. 261, 158 SW 
603; Goodman v. Griffith, 238 Mo. 706, 
142 SW 259; Brown v. Brown, 2387 
Mo. 662, 141 SW 631; Griffin v. Nich- 
olas, 224 Mo. 275, 123 SW 1063; Jones 
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v. Thomas, 218 Mo. 508, 117 SW 1177; 
Huffman v. Huffman, 217 Mo. 182, 
117 SW 1; Fitzpatrick v. Weber, 168 
Mo. 562, 68 SW 9138; Studybaker v. 
Cofield, 159 Mo. 596, 61 SW 246; 
Hamilton v. Armstrong, 120 Mo. 597, 
25 SW 545; Ravens v. Nau, 110 Mo. 
416, 19 SW 823; Johnson v. Johnson, 
(Nebr.) 168 NW 3638; Jones v. Kelly, 
81 Nebr. 507, 116 NW 163; Earle v. 
Norfolk, ete., Hosiery Co., 36 N. J. 
Eq. 188 [aff 37 N. J. Eq. 315 mem]; 
Anderson v. Anderson, 17 N. D. 275, 
115 NW 836; Fjone v. Fjone, 16 N. D. 
100, 112 NW 70; Davis v. Oklahoma 
State Baptist College, 39 Okl. 56, 134 
P 61; Ames v. Moore, 54 Or. 274, 101 
P 769; Fink v. Van Fossen, 206 Pa. 
362, 55 A 1054; Tedder vy. Tedder, 
(S. C.) 94 SE 19; Apland vy. Pott, 16 


S.. D. 185, 92 NW 19; Seat v. Mc- 
Whirter, 93 Tenn. 542, 29 SW 220; 
Hadley v. Latimer, 3 Yerg. (Tenn.) 


537; Ridley v. Chrisman, (Tenn. Ch. 
A.) 62 SW 661; Saufley v. Jackson, 16 
Tex. 579; Howard v. Howard, 112 Va. 
566, 72 SE 133; Beverly v. Walden, 20 
Gratt. (61 Va.) 147; Balam v. Rou- 
leau, 52 Wash. 389, 100 P 833; Florin 
v. Florin, 49 Wash. 37, 94 P 658; Bar- 
nett v. Greathouse, 77 W. Wa. 514, 88 
SE 1018. And see Ryan v. Ryan, 174 
Mo. 279, 73 SW 494; Collins v. Top- 
pin, 65 N. J. Ea. 439, 55 A 124. (2) 
Husband to wife. Huff v. Huff, 20 
Ida. 450, 118 P 1080; Dean v. Dean, 
131 Iowa 487, 108 NW 1051; Nowlen 
v. Nowlen, 122 Iowa 541, 98 NW 383; 
Sellers v. Sellers, 162 Ky. 9, 171 SW 
449; Pritchard v. Hutton, 187 Mich. 
346, 153 NW 705; Lutz v. Rohn, 167 
Mich. 318, 132 NW 1074; Cooke v. 
Higgins, 152 App. Div. 204, 1386 NYS 
641. (8) Wife to husband. Stiles 
v. Breed, 151 Iowa 86, 130 NW 376; 
Steketee v. Newkirk, 173 Mich. 222) 
1388 NW 1034. (4) Father to son. 
Hawthorne v. Jenkins, 182 Ala. 255, 
62 S 505, AnnCas1915D 707; De Graft 
v. Manz, 251 Ill. 531, 96 NE 516; Ball 
v.' Ball, 214 JTll., 265,;).77 NE 314; 
Slaughter v. McManigal, 138 Iowa 
6438, 116 NW 726; Akers v. Akers, 101 
SW 353, 31 KyL 36; Wing v. Havelik, 
253 Mo. 502, 161 SW 732; McDermeitt 
v. Keesler, 240 Mo. 278, 144 SW 414; 
Nelson v. Wickham, 86 Nebr. 46, 124 
NW 908; Taphorn vy. Taphorn, 32 Oh. 
Cir. Ct. 96; Paul v. Paul, 55 Or. 6, 
104 P 885; Hatch v. Hatch, 46 Utah 
218, 148 P 4338; Jenkins v. Rhodes, 106 
Va. 564, 56 SE 332. (5) Son to father. 
Ferns v. Chapman, 211 Ill. 597, 71 
NE 1106. (6) Father to daughter. 
Hawkins v. Gray, 128 Ark. 148, 193 
SW 509; Colston y. Olroyd, 204 Ill. 
435, 68 NE 373; Burrow v. Hicks, 144 
Iowa 584, 120 NW 727; McEleney v. 
Donovan, 119 Minn. 294, 138 NW 306; 
Stanfield v. Hennegar, 259 Mo. 41, 
167 SW 1036. (7) Daughter to father. 
Felton v. Brown, 102 Ark. 658, 145 
SW 552. (8) Mother to son. Neal 
v. Neal, 155 Ala. 604, 47 S 66; Meyer 
vy. Stortenbecker, (Iowa) 165 NW 
456; Lavelle .v. Lavelle,.164 Iowa 99, 
145 NW 476; Parsons v. Parsons, 
(Mass.) 119 NE 1020; Appenzeller v. 
Appenzeller, 177 Mich. 3038, 1483 NW 
70; McFarland v. Brown, (Mo.) 193 
SW 800; Kemp v. Kemp, 82 Nebr. 794, 
118 NW 1069; Schley v. Horan, 82 
Nebr. 704, 118 NW_ 659; Schwingle v. 
Anthes, 5 Nebr. (Unoff.) 345, 98 NW 
676; Fjone v. Fjone, 16 N. D. 100, 112 
NW 70; Gardner v. Ives, 248 Pa. 574, 
94 A 269. (9) Mother to daughter. 
Beinbrink v. Fox, 121 Md. 102, 88 A 


106; Craddock v. Weekley, 85 S. C. 
329, 67 SE 308. (10) Grandmother 
to grandchild. Shell v. Mulligan, 


(Kan.) 173 P 286; Barbee v. Stokes, 
110 SW 341, 83 KyL 4389. (11) 
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cient,37 as is mere evidence of suspicious circum- 
Cireumstantial evidence may be suffi- 
cient,®® but it will not be sufficient where the cir- 
cumstances established are equally consistent with 
some other rational theory deducible from the facts 
Where the evidence of a notary is con- 


Brother to sister. Hoag v. Allen, 152 
Mich. 528, 116 NW 453. (12) Sister 
to brother-in-law. Whitmore wv. 
Whitmore, 243 Ill. 540, 90 NE 1078. 
(13) Uncle to nephew. Wampler v. 
Harrell, 112 Va. 635, 72 SE 135. (14) 
Nephew to uncle. Mansfield v. Hill, 
56 Or. 400, 107 P 471, 108 P 1007 
(unele also. grantor’s physician). 
(15) Unele to niece. Canedy v. Tur- 
ner, 196 Mich. 462, 163 NW 42; Green 
v. Mason, 84 Vt. 289, 79 A 48. (16) 
Aunt to nephew. Absalon v. Sickin- 
ger, 102 App. Div. 3838, 92 NYS 601. 
(17) Grantor to stranger in blood. 
Boggianna v. Anderson, 78 Ark. 420, 
94 SW 51 (housekeeper); Boye v. 
Andrews, 10 Cal. A. 494, 102 P 651 
(old friends); Hemenway v. Abbott, 
8 Cal. A. ,460,, 97. P1903) Rlukesryv. 
Crane, 262 Ill. 347, 104 NE 690; Du 
Bose vy. Kell, 89 S. C. 196, 71 SH 371; 
Freeman v., Jones, 48 Tex. Civ. A. 
437, 94 SW 1072 (legal adviser); Winn 
v. Itzel, 125 Wis. 19, 103 NW 220 
(eoeprnlon of aged female gran- 
or). 

35. Bozarth v. Banister, 143 Ky. 
476, 185 SW 902 (so holding where 
the grantee was the son of the gran- 
tor who was enfeebled by age, lived 
with him, and gave him his confi- 
dence); Clayton vy. Oberlander, (Okl.) 
157 .P) 929. 

86. Cooke v. Higgins, 152 App. 
Div. 204, 186 NYS 641. See Noban v. 
Shoup, 171 Mich, 191, 187 NW 75 
(holding that a conveyance hy an 
aged and infirm person disinheriting 
heirs is to be closely scrutinized, and 
permitted to stand only when estab- 
lished by the strongest evidence). 

87. Noble v. Hunter, 195 Mich. 
713, 162 N'W 294; Cooke v. Higgins, 
152 App. Div. 204, 136 NYS 641; 
Walsh v. Walsh, 38 S. D. 628, 163 
NW 398. 

38. Valbert v. Valbert, 282 Ill. 415, 
118 NE. 788; Wallace v. Harris, 32 
Mich. 3880; Andrews v. Raymond, 2 
Thomps. & C..661 [aff 58 N. Y. 676]; 
Barnett v. Greathouse, 77 W. Va, 514, 
88 SE 1018. See Teter v. Teter, 59 
W. Va. 449, 538 SE 779 (holding that 
the fact that the disposition made 
by an aged and infirm man of his 
property by deed is wholly different 
from what had previously been in- 
tended, as shown by a prior will, is 
a circumstance from which undue in- 
fluence may be inferred, but where it 
appears that, at the time, proceedings 
were pending for the enforcement. of 
liens on the grantor’s real estate, and 
that the debt weighed heavily upon 
his mind, this circumstance, together 
with other facts shown, affords 
ground for a strong inference to the 
contrary). 

{a] Adulterous relations.—In a 
suit to set aside a deed on _ the 
ground of undue influence, evidence 
that the parties thereto had lived to- 
gether in adulterous intercourse is 
pertinent, as one fact with others, 
to prove the prevalence of undue in- 
fluence, but it is doubtful whether by 
itself it ought to be regarded as a 
sure cause of such influence, or a 
positive ground of it in respect to 
property transactions between them, 
and such a charge ought not to be 
lightly hazarded, and, when once 
made, should be substantiated by 
very cogent evidence before any 
weight is given it. Wallace y, Har- 
ris, 32 Mich. 380. 

39. Sears v. Vaughan, 230 Ill. 572, 


82 NE 881; Thill v. Freiermuth, 132 
Minn. 242, 156 NW 260; Rider v. 
Miller, 86 N. Y. 507. 


40. Sears v. Vaughan, 230 Ill. 572, 
82 NE 881. 


For later cases, developments and changes in the law see cumulativelAnnotations, same title, rage end1.ote number, 
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trary to his official certificate of acknowledgment, 
it is entitled to little weight, where there is no sat- 
isfactory showing that the certificate, although mis- 
Evidence tending to 
show lack of mental capacity, while very material 
upon a question of undue influence, is not eontrol- 
Absence of undue influence is not shown by 
the fact that the grantee was not present at the 
The recitals of the 
motive for a conveyance by a child to his adopted 


taken, was honestly made.*! 


ling.#? 


time the deed was executed.*® 


41. Winn v. Itzel, 125 Wis. 19, 103 
NW 220. 

42. Burrow v. Hick, 144 Iowa 584, 
120 NW .727; Howard y. Carter, 71 
Kan. 85, 80 P 61. 

[a] Thus, the fact that a person 
in a mentally unsound condition does 
an act which he would not be likely 
to do unless he was unduly influenced 
is some evidence that he was so in- 


fluenced. Howard y. Carter, 71 Kan. 
85, 80 P 61. 
43. White v. Daly, (N. J. Ch.) 58 


A aT 
Jurgenson v. Dana, 81 Misc. 
4st 143 NYS 67. 

45. «Kline v. Kline, 14 Ariz. 369, 
128 P 805; Linuenkemper v. Kemp- 
ton, 58 Ma. 159; Rexford v. Rexford, 
7 Lans. (N. Y.) 6; Anderson v. An- 
derson, 17 N. D. 275, 115 NW 836, 

[a] Duress held established.—(1) 
Generally. McClelland v. Bullis, 34 
Colo. 69, 81 P 771; Tapley v. Tapley, 
10 Minn. 448, 88 AmD 76; Lamerson 
v. Johnston, 44 N. J. Eq. 93, 13 A 8; 
Hodges v. Hodges, 27 Tex. Civ. A. 
537, 66 SW 239. (2) Coercion of 
wife by husband. Southwick _ v. 
Southwick, 175 Mich. 608, 141 NW 
624. (3) Threats of exposure or 
prosecution of husband of grantor. 
Sheard v. Laird, 15 Ont. 533 [app 
allowed 15 Ont. A. 339]. (4) Threats 
of imprisonment of son. Ball v. 
Ward, 76 N. J. Eq. 8, 74 A 158 [aff 
79 N. J. Eq. 170, 81 A 724, 37 LRANS 
539]. (5) Influence of religious au- 
thorities. Birdsall v. Leavitt, 32 
Utah 136, 89 P 3897. (6) Threats of 
imprisonment of grantor. Wright v. 
Rohling, 178 Iowa 368, 158 NW 487. 

[b] Duress held not established.— 
(1) Generally. Kline v. Kline, 14 
Ariz. 369, 128 P 805; Huston v. Smith, 
248 Ill. 396, 94 NE 63; 
Silvers, 169 Iowa 366, 151 4 
Works v. Heilpern, 186 La. 400, 67 S 
193; Dallavo v. Dallavo, 189 Mich. 
350, 155 NW 538; Snyder yv. Snyder, 
95 Mich. 51, 54 NW 721; Becht v. 
Becht, 168 Mo. 525, 68 SW 881; Clark 
v. Edwards, 75 Mo. 87; Jones v. 
Kelly, 81 Nebr. 507, 117 NW 1638; 
Pryor v. Hunter, 31 Nebr. 678, 48 NW 
736; Lehner v: Nugent, 158 App. Div. 
539, 148 NYS 804; Tiger v. Ward, 
(Okl.) 158 P 941; Rostein v. Park, 38 
Or. 1, 62 P 529; Burnett v. Continen- 
tal State Bank, (Tex. Civ. A.) 191 SW 
172; Drew v. Bouffleur, 69 Wash. 610. 
125 P 947. See Hall. v. Bollen, 148 
Ky. 20, 145 SW 1136, AnnCas1913B 
436. (2) Coercion of wife by hus- 
band. Van Gundy v. Steele, 261 Ill. 
206, 103 NE 754; Granger v. Cooper, 
45 Towa 706; Nelson v. Alport, 261 
Mo, 319, 169 SW 94; Glascock v. Glas- 
cock, 217 Mo. 362, 117 SW 67. (3) 
Coercion of husband by wife. Deck- 
enbach y. Deckenbach, 65 Or. 160, 130 
P 729. (4) Coercion of child by 
parent. Holsapple v. Holsapple, 149 
Ky. 369, 149 SW 820. (5) Threats of 
prosecution or imprisonment. Be- 
bout v. Old Kentucky Mfg. Co., 145 
Ky. 756, 141 SW 406; Clement v. 
Buckley Mercantile Co., 172 Mich. 
243, 137 NW 657; Mitchell v. Lidger- 
wood, 50 Wash. 290, 97 P 61. (6) 
Threats of imprisonment of husband. 
Bishop v. Howe, 117 NYS 996. (7) 
Threats of imprisonment of child. 
Wathens vy. Skaggs, 161 Ky. 600, 171 
ox 193; Ball v. fa? 76 N.. J. Bq. 

74 A 158 [aff 79 J. Bq. 170, 81 A 
D4, 87 LRANS B39), (8) Threats of 
son to commit suicide. Wileckens v. 
Wilckens, 217 Fed, 208, 133 CCA 202. 
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46. U. S.—Woolsey v. Haynes, 165 
Fed. 391, 91 CCA 341; Treat v. Rus- 
sell, 128 Fed. 847, 68 CCA 575. 

Ala.—Wooddy v. Matthews, 194 
Ala. 390, 69 S 607; Johnson v. Rogers, 
112 Ala. 576, 20 S 929. 


Cal.—Del Campo v. Camarillo, 154 
Cal. 647, 98 P 1049. 
Del.—Killen v. Purdy, 99 A 537 


[aff 95 A 908]. 

Tll.—Martin v. Clark, 116 Ill. 654, 
7 NE 3538; Fitzgerald v. Vitzgerald, 
100 Til. 385. 

Baer ae itn v. Howard, 118 NW 

aoe aloe v. Clark, 178 Ky. 599, 
199 SW 61 
Ma Cochran v. Pascault, 54 Md. 


ae 

N. D.—MeKillip v. Farmers’ State 
Bank, 29 N. D. 541, 151 NW 287, Ann 
Cas1917C 993. 

Porto Rico.—Suarez v. El 
Territorial, 16 Porto Rico 599. 

Tex.—Smith v. Hirsch, (Civ. <A.) 
197 SW 754; Selari v. Selari, (Civ. A-) 
124 SW 997. 

Utah.—Ferrell v. Wiswell, 45 Utah 
202, 148 P 582. 

Va.—Fulton v. Cox, 117 Va. 669, 86 
SE 188; Gardner y. Gardner, 98 Va. 
525, 86 SE 985. 

Wash.—Golle v. Wilson ant ae 
Bank, 52 Wash. 437, 100 P 

Wis.—Burnham vy. Warshign “119 
Wis. 509, 97 NW 176, 100 AmSR 895. 

[a] In Missouri, to set aside a 
deed for fraud, the fraud must be 
established by evidence going beyond 
a mere preponderance of the testi- 
mony, and removing all reasonable 
doubt. Weissenfels v, Cable, 208 Mo. 
515, 106 SW 1028. 

(b] Testimony of one witness.— 
(1) Where the grantor in a warranty 
deed delayed more than twenty years 
before claiming that the deed was se- 
cured through fraud, his testimony 
alone was insufficient to establish 
such fraud. Marshall v. Hill, 246 
Mo. 1, 151 SW 181. (2) The testi- 
mony of defendant alone in a suit to 
set aside a conveyance as having 
been obtained by fraudulent repre- 
sentations is insufficient to overcome 
the testimony of plaintiff and two 
disinterested witnesses as to such 
representations having been made. 
Reilly v. Gottleb, 43 Wash. 9, 85 P 


675. 

fe] Fraud held established.—(1) 
Generally. Kellioka Coal, ete., Corp. 
v. Brock, 236 Fed. 720, 150 CCA 52: 
Kirby v. Arnold, 191 Ala. 2638, 68 
17; Gonzales yv. Tucker, 101 Ark. 
558, 142 SW 824; Richards v. Sutter, 
(Ark!) 125 SW 1018; Coppedge _v. 
Weaver, 90 Ark. 444, 119 SW_ 678; 
Storthz v. Williams, 86 Ark. 460, 111 
SW 804; Baker v. Baker, 9 Cal. A. 
737, 100 P 892; Reddin v. Dunn, 22 
Colo. 127, 48 P 1006; Schaeffer v. 
Drury, 42 App. (D. C.) 117; Taylor v. 
Taylor, 259 Till. 524, 102 NE 1086; 
Moneta v. Hoffman, 249 Ill. 56, 94 |, 
NE 72; Prentice v. Crane, 234 Ill. 302, 
84 NE 916; Shea v. Teufert, 207 Il], 
222, 69 NB 872: Fabrice v. Von der 
Brelie, 190 111. 460, 60 NE 835; Jones § 
v. Neely, 72 ‘Tl, 449; Studebaker. v. 
Faylor, (Ind. A.) 80 NE 861; Wright 
v. Rohling, 177 Iowa 3868, 158 NW 
487: Parsons v. Parsons, 45 Kan., 433, 
25 P 868: King v. Burkhart, 167 Ky. 
424, 180 SW 534; Vanderpool vy. .Van- 
derpool, 168 Ky, 742, 174 sw 727; 
Big Sandy Co. ‘Ramey, 162 Ky. 236, 
172 SW 50, Morgan v. Combs, 108 
SW 272, $2°KyL 1205, 111 SW 294, 33 


Banco 


mae: 


Fraud and Misrepresentation. 
rule, as ordinarily stated, 
established by clear and convincing proof,*® although 
in some jurisdictions a preponderance of the evi- 
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father contained in the deed may be sufficient to 
show the absence of undue influence.*# 

d. Duress. 
be set aside as having been given under duress, the 
proof must be of the clearest and most satisfactory 


Before a conveyance will 


The 
is that fraud must be 


KyL 817; May v. May, 96 SW 840, 
29 KyL 1038; McElwain v. Russell, 
12 SW 777, 11 Kyl 649; Hunter v. 
Owen, 9 SW 717, i0 SW 376, 10 KyL 
651; Hale v. Harris, 169 Mich. 172, 
134 NW 1111; Shaw v. Shaw, 124 
Mich. 476, 83 NW 1118; Bear v. Stahl, 
61 Mich. 203, 28 NW 69; Derby v. 
Donahoe, 208 Mo. 684, 106 SW 682; 
Snyder v. Arn, 187 Mo. 165, 86 SW 
197; Nearen v. Bakewell, 110 Mo. 645, 
19 SW 988; Kaut v. Gerdemann, 109 
Mo. 552, 19 SW 73; Maier v. Romatz- 
ki, 95 Nebr. 76, 144 NW 10386; Rihner 
v. Jacobs, 79 Nebr. 742, 113 NW 220; 
Gray v. Robbins, (N. J. Ch.) 11 A 
860; Collins v. Schump, 16 N. M, 537, 
120 P 331; Cramsey v. Sterling, 111 
App. Div. 568, 97 NYS 1082 [aff 188 
N. Y. 602 mem, 81 NE 1162 mem]; 
Anderson v, Carter, 24 App. Div. 462, 
49 NYS 255 [aff 165 N. Y. 624 mem, 
59 NE 1118 mem]; Eysaman y. Nel- 
son, 79 Misc. 304, 140 NYS. 183; 
Sands v. Hildreth, 14 Johns. (N. Y.) 
493; Hodges v. Wilson, 165 N. C. 323, 
81 SE 340; Sprinkle v. Wellborn, 140 
N. C. 163, 52 SH 666, 111 AmSR 827, 
3 LRANS 174; Summerlin vy. Cowles, 
101 N. C. 478, 7 SE 881; Jones v. Shef- 
ler, 77 Or. 284, 151 P 468; Porter v. 
O'Donovan, 65 Or. 1, 180 P 393; Walk- 
er Vv. McCoy, 3 Head (Tenn.) 103; 
King v. Diffey, (Tex. Civ. A.) 192 SW 
262; Crawley v. Glaze, 117 Va. 274, 
84 SE 671; Barnum v. Barnum, 83 Va. 
865, 5 SE 872; Lindsay v. Davidson, 
57 Wash. 517, 107 P 514; Kerns v. 
Carr, (W. Va.) 95 SE 606; Kleimen- 
hagen v. McConick, 126 Wis. 340, 105 
NW 812. And see Highland v. High- 
land, 73 SW 791, 24 KyL 2242... (2) 
Ignorance of contents or effect. 
Moore v. Sawyer, 167 Fed. 826; Hoeb 
v. Maschinot, 140 Ky. 330, 131 SW 23; 
Wilmer vy. Placide, 118 Mad. 305, 84.A 
491; McCue v. Stumpf, 180 Mo. 673, 
79 SW 661; Wolf v. Harris, 57 Or. 
276, 106 P 1016, 111: P 54; Oar wv. 
Davis, (Civ. A.) 185 SW 710. [aff 105 
Tex. 479, 151 SW 794). : (8) Convey- 
ances by parents to children. Gish 
jv. St. Joseph L. & T. Co., (Ind. A.) 
113 NE 394; Curtis v. Armagast, 158 
Iowa 507, 188 NW _ 878; Gross’ v. 
Courtley, 161 Ky. 152, 170 SW 600; 
Heimeyer v. Heimeyer, 259 Mo. 515, 
168 SW 757; Meek v. Meek, 79 Or, 
579, 156 P 250; Groesbeck v. Groes- 
beck, 49 Or. 1138, 88 P 870; Smith v. 
Linder, 77 S. C. 585, 58 SE 610. (4) 
Conveyances between husband and 
wife. Harbour v. Harbour, 103 Ark. 
273, 146 SW 867; Fiseher v. Fischer, 
245 Ill, 426,92 NE. 288; Toney v. 
Toney, 84 Or. 310, 165 P 221; Cage v. 
Perry, (Tex, Civ, A.) 142 .SW ) 75. 
(5) Conveyances between parties in 
fiduciary relations generally. Snow 
v. Hazlewood, 157 Fed. 898, 85 CCA 
226 [certiorari den 210 U. S. 434, 28 
SCt 762, 52 L. ed. 1126] (burden on 
attorney to show good faith in deal- 
ing with client not sustained); Elii- 
,son v. Smith, 107 Ark. 614, 156 SW 
ALT (conveyances in nature of family 
pagitomenty, Mors v. Peterson, 261 Il. 
632, 104 NB 216; Leslie v. Carter, 240 
Mo. 552, 144 sw 797. (6) Inadequacy 
of consideration. Bruner v. Cobb 
87 Okl. 228, 181 P. 165, LRA1916D 377. 
(7) Conspiracy. Garritson v. Bray, 
277 Tll..158, 115 NE 195. (8). Actual 
damage. Posey v. Hanson, (Tex. Civ. 
A.) 196 SW 731. 

ra Fraud held not established.— 
(1) Generally. Hunt v. Oliver, 118 
U,_S. 211,.6 SCt 1083, 30. L, ed. 128; 
Collins v. fuompeod 22 How. cu. Ss.) 
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dence is stated to be the measure of proof re- 
So there must be clear and satisfactory 
proof of misrepresentations to justify the court in 
canceling a deed because of such misrepresenta- 
tions.*8 And a party seeking relief against frauds 
occurring several years before the institution of the 
suit must show by satisfactory and convincing evi- 


quired.** 


246, 16 L. ed. 280; Woolsey v. Haynes, 
165 Fed. 391, 91 CCA 341; Fowler v. 
Fowler, 140 Fed. 986, 71 CCA 344 [aff 
135 Fed. 405]; Wooddy vy. Matthews, 
194 Ala. 390, 69 S 607; Stewart v. 
Stewart, 171 Ala. 485, 64 S ,604; 
Briggs v. Moore, 128 Ark. 390, 194 
SW 239; Hampton v. Haneline, 125 
Ark. 441, 189 SW 40; Staggers v. 
White, 121 Ark... 328, 181 SW 139; 
Raney v. Brannan, (Ark.) 132 SW 
908; McDonald v. Smith, 95 Ark. 523, 
180 SW 515; Neel v. Carson, 47 Ark. 
2 SW 107; Wolf v. Gall, (Cal.) 
PRL OL: Schott v. Schott, 168 Cal. 
342 143 P 595; Allen v. Bryant, 155 
Cal. 256, 100 P 704; Rogers v. Scott, 
DA COS OL ce ret oi Lae Ye he 
26' Cal. A, 240, 146 P )527; 
viace vy, Scott, 1 Colo... A. 94,27 P 
; Hayes v. Huddleson, 40 App. 
(D.’ Cc.) 188, AnnCasi914B 10387; 
O’Connell vy. Koob, 16 App. (D. C.) 
161; Quill v. Wolfe, 15. D..C 188; 
Wond v. Mikalemi, 21 Hawaii 288; 
Goacher v. Bates, 280 Ill. 872, 117 
NE 427; Houlihan v. Morrissey, 270 
lll. 66, 110 NE 341, AnnCasl1917A 
364; Krankowski v. Knapp, gee 4 I. 
1838, 108 NE 1006; Chamberlin v. San- 
ders, 268 Ill. 41, 108 NE 666; Whit- 
more vy. Whitmore, 243 Ill. 540, 90 NE 
1078; Cochonour v. Ratcliff, 223 Il. 
274, 79 NE 838; Ross v. Payson, 160 
Tll. 349, 43 NE 399; Oliphant v. Liver- 
sidge, 142 Ill. 160, 30 NE 334; Snyder 
v. Laframboise, 1 Ill. 348, 12. AmD 
187; Dowdall v. Cannedy, 32 Ill. A. 
207; Snyder yv. Snyder, 173 Iowa 2388, 
155 NW 265; Olsen v. Olsen, 168 Iowa 
634, 150 NW 1070; Watson v. Clark, 
(Towa) 122 NW 918; Stapleton v. 
Haight, 135 Iowa 564, 113 NW 351; 
Lewis v. Wilcox, 131 Iowa 268, 108 
NW 536; Brown v. Cole, 126 Iowa 
711, 102 NW 782; Carter v. Davidson, 
73 Iowa 45, 34 NW 6038; Dussaume v. 
Burnett, 5 Iowa 95; Bentley v. Stew- 
art, 180 Ky. 28, 201 SW 978; Gatlin 
v. Allen, 174 Ky. 225, 192 SW 26; 
Dotson v. Norman, 159 Ky. 786, 169 
SW 527; Rice v. Salyers, 150 Ky. 67, 
149 sw 67; Hopkins v. Blackburn, 
144 Ky. 839, 1389 SW 1065; Chowning 
v. Howser, 72 SW 748, 24 KyL 1951; 
Lewis v. Lewis, 129 La. 638, 56S 
621; Heard v. Blanks, 125 La. 111, 
51 S 85; Wood v. Noel, 116 La. 516, 
40 S 857; Harris v. Harris, 109 La. 
913, 338 S 918; Severance v. Ash, 81 
Me. 278, 17 A 69; Willson v. Wil- 
liams, 106 Md. 657, 68 A 297, 598; 
Steel v. Steel, (Mich.) 167 NW 1019; 
Demerse v. Mitchell, (Mich.) 164 NW 
97; Kirsher v. Todd, 195 Mich. 297, 
162 NW 129; Prentis v. Prentis, 189 
Mich. 1, 155 NW 478; Balen v. Burge- 
son, (Mich.) 154 NW 30; Demerse v. 
Mitchell, (Mich.) 154 NW 22; Marsac 
v. De Ford, (Mich.) 151 NW 582; 
Clark. v. Gustin, 177 Mich. 63, 143 
NW 1081; Turnbull v. Leavitt, 158 
Mich. 545, 123 NW _ 43; Russell v. 
Phillips, 145 Mich. 268, 108 NW 718; 
Ladensack v. Johnson, 143 Mich. 535, 
107 NW. 267; Lentz v. Lentz, 143 
Mich. 190, 106 NW 701; Nichols v. 
Nichols, 94 Mich. 569, 54 NW 292; 
Wright v. Fisher, 65 Mich. 275, 32 
NW 605, 8 AmSR 886; German Vv. 
McKay, 136 Minn. 488, 162 NW. 527; 
Minneapolis Threshing Mach. Co. v. 
Jones, 95 Minn. 127, 103 NW_ 1017; 
Schramm v. Haupt, 38 Minn. 379, 37 
NW 798; Moon v. Workman, (Mo.) 
201 SW 94; Lee v. Lee, 258 Mo. 599, 
167 SW 1030; Carter v. Carter, 258 
Mo. 439, 167 SW 570; Weissenfels v. 
Cable, 208 Mo. 615, 106 SW _ 1028; 
Obst v. Unnerstall, 184 Mo, 383, 83 
SW 450; McCue v. Stumpf, 180 Mo. 
673, 79 SW 661; Rickey v. Barnes, 168 
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Mo. 600, 68 SW 883; Wood v. Wood, 
103 Mo. 17, 15 SW 288; Chambers v. 
Rinkel, 76 Mo. 538; Yellowstone Nat. 
Bank v. McCullough, 51 Mont. 590, 
154 P 919; Lawrence v. Prosser, (N. J. 
Ch.) 101 A 1040; Absalon v. Sickinger, 
102 App. Div. 3838, 92 NYS 601; Bow- 
erman v. Bowerman, 76 Hun 46, 27 
NYS 579 [aff 145 N. Y. 598 mem, 40 
NE 163 mem]; Harkey v. Harkey, 36 
N. C. 394; Patnode v. Deschenes, 15 
N. D. 100,,106 NW 573; Cartwright v. 
Moffett, 69 Or. 368, 186 P 881, 188 P 
1076; Rostein v. Park, 38 Or. 1, 62 P 
529; Cummings’ App., 67 Pa. 404; Rich- 
ard v. Cherrington, 12 WklyNC (Pa.) 
140; Coghen v. Llonin, 5 Porto Rico 
Fed. 18; Huntley v. Welsh, 64 S.C. 
233, 41 SE 980; Martin yv. Winton, 
(Tenn. Ch. A.) 62 SW 180; Wilson v. 
Brown, (Tenn. Ch. A.) 35 SW 1098; 
Stewart v. Miller, (Tex.) 7 SW 603; 
Faville v. Robinson, (Tex. Civ. A.) 
201 SW 1061; Smith v. Hirsch, (Tex. 
Civ. A.) 197 SW 754; Davenport v. 
Shepherd, (Tex. Civ. A.) 197 SW 729; 
Gardner v. Gardner, 98 Va. 525, 36 
SE 985; Wooldridge v. Wooldridge, 
69 W. Va. 554, 72 SE 654, AnnCas 
19138B 653; Curlett v. Newman, 30 W. 
Va. 182, 3 SE 578; Baumann vy. Lupin- 
ski, 108 Wis. 45 il 84 NW 836; Ker- 
cheval v. Doty, 31. Wis. 476. And see 
Smith v. Trefz, 202 Ill. 587; 67 NE 
3938. (2) Ignorance of contents or ef- 
fect. McCracken v. McBee, 96 Ark. 
251, 181 SW 450; Bretthauer v. Foley, 
15, .Cal. As, 19,..118 P 356; Barnes’ v. 
Johnson, 111 SW 372, 38 Kyl 803; 
Fontenette v. Kling, 118 La. 152, 42 S 
756; Burchell v. Collier, 148 Mich 248, 
111 NW 748; Johnson v. Crowley, 
(Mo.) 191 SW 690; Wilson v. Wilson, 
256 Mo. 541, 165 SW 999; Knack v. 
Usher, (N. J. Ch.) 35 A 389; Hume v. 
Darsey, (Tex. Civ. A.) 154 SW 255; El- 
liott v. Elliott, 50 Tex. Civ. A. 272, 
109 SW 215, 1142; Grant v. Harris, 
116 Va. 642, 82 SE 718, AnnCas1916D 
1081. (3) Conveyances by parents to 
children. Welch v. Welch, (Ark.) 200 
SW 139; Newman v. Workman, 284 
Ill. 77, 119 NE 967; Hudson vy. Hud- 
son, 237 Ill. 9, 86 NE 661; Parmenter 
v. Parmenter, 157 Iowa 195, 188 NW 
438; Shafer v. Shafer, (Mo.) 190 SW 
323; Kleckner v. Kleckner, 212 Pa. 
515, 61 A 1019; Selari v. Selari, (Tex. 
Civ. A.) 124 SW 997; McClellan v. 
O’Connor, 47 Wash. 121, 91 P 562. (4) 
Conveyances between husband and 
wife. Robinson v. Green, 129 Ark. 
374, 196 SW 476; Huff v. Huff, 20 Ida. 
450, 118 P 1080; Pritchard v. Hut- 
ton, 187 Mich. 346, 153 NW _ 1705; 
Sneathen v. Sneathen, 104 Mo. 201, 16 
SW 497, 24 AmSR 326. (5) Convey- 
ances between parties in fiduciary re- 
lations generally. Martinez v. Marti- 
nez, 57 Colo. 292, 141 P 469; Detrick 
v. Patterson, 159 Iowa 460, 141 NW 
825; Coleman. vy. Simms, (Ky.) 113 
SW 819; Anderson v. Fry, 123 App. 
Div. 46, 107 NYS 916 [aff 194 N. Y. 
515 mem, 87 NE 1114 mem]; Alford 
v. Moore, 161 N. C. 382, 77 SE 343. 
(6) Conspiracy. Ringen v. Ranes, 
263 Ill. 11, 104 NE 1023; Saunders 
v. Wells, 135 Iowa 11, 112 NW _ 205; 
Bross v. Rogers, (Mo.) 187 SW 38; 
acuee v. Northup, 70 Or. 569, 140 Pp 
5 

47. Johnson y. Johnson, 172 N. C. 
530, 90 SE 516; Ray v. Patterson, 170 


IN, C, 226, 87 SE 212; Glenn v. Gienn, 


169 N. C. 729, 86 SE 622; Lamb v. 
Perry, 169 ..N. ..C.,, 486; 86. SE 179; 
Hodges v. Wilson, 165 N. C. 323, 81 
SE 340; Fraley v. Fraley, 150 N. C, 
501, 64 SE 381; Adams v. Porter, 
(Okl.) 158 P 899; Elliott v. Merriman, 
47 Okl. 717, 150 P 695; Moore v. 
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dence that he did not discover the frauds until 
within a reasonable time before the beginning of the 
action, that he proceeded promptly on such discoy- 
ery, and that his failure to make the discovery 
sooner was not due to his lack of diligence.*® Fraud 
may, however, be proved by either direct or circum- 
stantial evidence.®° 


In determining whether or not 


Adams, 26 Okl. 48, 108 P 392. 

48. Johnson v. Tyler, 175 Iowa 
723, 157 NW 184; Russell v. Carman, 
114 Md. 25, 78 A 908; Willson vy. Wil- 
liams, 106 Md. 657, 68 A 297, 598; 
Harding v. Long, 103 N. GC. 1, 9 SE 
445, 14 AmSR 775 (holding that the 
proof need not be such as to satisfy 
the jury beyond all reasonable ques- 
better Coates v. Doan, 21 Grant Ch. 

[a] Falsity of representation must 
be proved where it is sought to set 
aside a deed alleged to have been 
procured by false representation. 
Cochran vy. Pasecault, 54 Md. 1. 

[b] Misrepresentation held estab- 
lished.—_ Hyde vy. McFaddin, 140 Fed. 
433, 72 CCA 655 {eertiorari den 203 
U.S. 596, 27 SCt 784, 51 L. ed. 333] 
(oil land); Leonard v. Roebuck, 152 
Ala. 312, 44 S 390; Storthz v. Wil- 
liams, 86 Ark. 460, 111 SW 804; Allen 
v: Bryant, 4 Cal. A. 371, 88 P 294; 
Sears v. Hicklin, 13 Colo. 1438, 21 P 
1022; Leavette v. Sage, 29 Conn. 577; 
Vollenweider v. Vollenweider, 216 
Tll. 197, 74 NE 795; Nagel v. Davis, 
162 Iowa 349, 148 NW 1087; Darner 
v. Brown, (Iowa) 137 NW 461; Schri- 
bar v. Maxwell, 92 Kan. 306, 140 P 
865, 93 Kan. 211, 144 P 191; Brady v. 
Harper, 30 SW 664, 17 Kyl 190; 
Russell vy. Carman, 114 Md. 25, 78 A 
903; Shouler vy. Bonander, 80 Mich. 
531, 45 NW 487; Bellair v. Wool, 35 
Mich. 440; Barnes v. Brown, 32 Mich. 
146; Rudolphi v. Wright, 124° Minn. 
24, 144 NW 430; Paulsrud v. Peter- 
son, 109 Minn. 524, 121 NW 898, 122 
NW 874; Maki v. Maki, 106 Minn. 357, 
119 NW 51; Delorac v. Conna, 29 
Nebr. 791) 46 NW 255; Crosland v. 
Hall, 33 N. J. Eq. 111; Crampsey v. 
Sterling, 111 App. Div. 568, 97 NYS 
1082 [aff 188 N. Y. 602 mem, 81 NE 
1162 mem]; Bonelli v. Burton, 61 Or. 
429, 123 P 37; Boelk v. Nolan, 56 Or. 
229, 107 P 689; Gaffney v. Gaffney, 5% 
Or. 567,.94 P 561, 95 P 334; Earle v. 
Wiley, 245 Pa. 9, 90 A 1072; Stelter v. 
Fowler, 62 Wash. 345, 113 P 1096, 
114 P 879; Lockwood v. Allen, 113 
Wis. 474, 89 NW 492. 

{c] Misrepresentations held not 
established.—Mastin v. Noble, 157 
Fed. 506, 85 CCA 98; Hamblin v. 
Bishop, 41 Fed. 74; Chance v. Chap- 
man, 195 Ala. 5138, 70 S 676; Porter v. 
Collins, 90 Ala. 510, 8 S 80; MecCol- 
lum v. Moore, (Ark.) 174 SW 1190; 
Giers v. Hudson, 102 Ark. 232, 143 
SW 916; Storthz v. Crusoe, (Ark.) 113 
SW 1015; Worthley v. Worthley, 33 
Cal. A. 478, 165 P 714; Van Gundy 
v. Steele, 261 Ill. 206, 103 NE 754; 
Foster v. Illinois Zine Co., 232 Ill. 
349, 83 NE 859; Watson v. Watson, 
118 Tll. 56, 7 NB 95; Tidgwell v. Bou- 
ma, 176 Iowa 47, 157 NW 200; John- 
son v. Tyler, 175 Iowa 723, 157 NW 
184; Chureh v. Marsh, 133 Iowa 51, 
110 NW 161; Chapman v. Casebolt, 8 
Kan. 399; Sheldon v. Carr, 139 Mich. 
654,.103 NW 181; Nelson v. Alport, 
261 Mo. 319, 169 SW 94; Studybaker 
v. Cofield, 159 Mo. 596, 61 SW 246; 
Hyer v. Little, 20 N. J. Eq. 4438; Ap- 

gar v. Connell, 150 App. Div. 424, 134 
NYS 1093; Avey v. Van Voorhis, 42 
Okl. 232, 140 P 615; De Lashmutt v. 
Seal, 26 Or. 601, 37 ‘Pp 909; Thomas v. 
Ryan, 24 S. D. 71,123 NW 68; Cleve- 
land v. Stanley, (Tex. Civ. A.) ‘177 SW 
1181; Heard v. Heard, (Tex. Civ. A.) 
157 SW 231: Odom v. Odom, (Tex. 
Civ. A.) 139 SW 900; Stone v. Hough- 
ton, (Tex. Civ. A.) 135 SW 1081. 

49. Del Campo v. Camarillo, 154 
Cal. 647, 98 P 1049. 

50. Ind.—Heaton v. Shanklin, 115 
Ind. 595, 18 NE 172. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 554-557] 


fraud has been exercised, the character of the at- 
torneys by whom the, deed was drawn may be of 


importance.>! 
[§ 555] f. Mistake. 


necessitate a denial of relief.58 
[§ 556] g. Forgery. Clear 


N. M. 
202, 148 P 502, “LRAI916B_ 862. 

N. G.—Lamb v. Perry, 169 N.C. 
436, 86 SE 179. 

Oh.—Lore v. Truman, 1 Oh. Dec. 
(Reprint) 510, 10 WestLJ 250. 

W. Va.—Deepwater Council No. 40, 
O, U. A. M. v. Renick, 59 W. Va. 343, 
53 SE 552. See Hale v. Hale, 62 
W. Va. 609, 59 SE 1056, 14 LRANS* 
221 (holding that, where, in a suit to 
set aside a deed as procured by 
fraud, oral evidence relating directly 
to the execution thereof is flatly con- 
tradicted, the circumstances bearing 
on the issue must be allowed unusual 
effect, and their controlling force de- 
pends more upon their character and 
power to create mental impression 
than their number and variety). 

See Brennan v. Zehner, 97 Mich. 98, 
56 NW 231 (holding that the fact 
that the execution of a deed is in line 
with a purpose previously entertained 
by the grantor, and that its effect is 
simply to carry out an agreement 
previously made between the parties, 
goes far toward negativing alleged 
fraud on the part of the grantee in 
securing its execution). Devlin v. 
Devlin, 89 S. C. 268, 71 SE 966 (hola- 
ing that, in a suit by an heir of a 
deceased grantor to set aside a deed 
on the ground of fraud and undue in- 
fluence exerted by the grantee who 
occupied a fiduciary relation to the 
grantor, the withholding of the deed 
from record until after the grantor’s 
death may be considered by the jury 
in determining the issue). 

51. Gabriel v. Gabriel, 79 Misc. 346, 
139 NYS 778 [aff 160 App. Div. 901 
mem, 144 NYS 1117 mem]. See Wil- 
son v. Wilson, (Mich.) 125 NW 385 
(holding that, where complainant 
who deeded her farm to defendants 
in consideration for support for life 
was a woman of sound mind and 
more than average ability, and se- 
lected a competent man to draw the 
deed, and nothing appeared, to show 
that she did not understand the 
transaction, it cannot be claimed that 
it was procured by fraud). 

52. Hoover v. Gray, 91 Ark. 246, 
120 SW 981 (holding the evidence in- 
sufficient); Montgomery vy. De Picot, 
153 Cal. 509, 96 P 305, 126 AmSR 84; 
Witt v. Witt, 174 Iowa 173, 156 NW 
321; Sills v. Ford, 171 N. C. 733, 88 
SE 636. 

{a] Evidence sufficient to show 
mistake.—Jacobs v. Johnson, 187 Ala. 
205, 65 S 802; California Home, ete., 
Co. v. Freitas, 153 Cal. 680, 96 P 308 
(description); Nixon vy. Harmon, 17 
Colo. 276, 29 P 808; Benner v. Dove, 
283 Ill. 318, 119 NE 349; Morgan v. 
Owens, 228 Ill. 598, 81 NE 1135; Culli- 
son v, Connor, 222 Ill. 135, 78 NE 14; 
St. Clair v. Marquell, 161 Ind. 56, 67 
NE 693; Lamastus v. Morgan, 178 Ky. 
805, 200 SW 32; Glass v. Bradford, 
159 Ky. 660, 167. Sw 926; Clark v. 
Basso, 152 Mich. 674, 116 NW. 531 
(description); McIntyre v. Casey, 
(Mo.) 182 SW 966; Keenan v. Bird, 60 
Hun 175, 14 NYS "457; Mills v. Mills, 
8 NYS 811 [aff 129 N. Y. 624 mem, 
29 NE 1030 mem]; Firebaugh y. Bent- 
ley, 65 Or. 170, 130 P 1129, 

{b] Evidence insufficient to show 
mistake.—MecMillan v. Morgan, 90 
Ark. 190, 118 SW 407; Barry v. Sut- 
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Evidence of mistake in 
order to justify the setting aside of the deed must 
be clear, unequivocal, and convincing.®? 
conflict of testimony as to the mistake does not 


and 
proof is essential to. justify the setting aside of a 
deed on the ground that it is a forgery.®+ 
uineness of the deed will be established by ecircum- 
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grantor.5> 


But a mere 


convincing 


The gen- 


ter, 26 Cal. A. 240, 146.P 527; Wolkau 
v. Wolkau, 264 Jll. 510, 106 NE 461; 
Buck v. Holt, 74 lowa 294, 37 NW 3877; 
Tombs v. Tucker, 6 Mo. 16; Foster v. 
Byrd, 119 Mo. A. 168, 96 SW, 224; 
Yellowstone Nat. Bank v. McCul- 
lough, 51 Mont. 590, 154 P.919; Lamb 


v. Lamb, 94 Nebr. 627, 143 NW 840; 
Ziobro v. Bialos, (N. J. Ch.) 63 A 
346; Aspinwall v. Dunlavy, 83 Or. 595, 


163 P 596, 1169;;|; Bingham v. Salene, 
15 JOr., 208, 14 P 523, 3 AmSR_ 152; 
Smith v. Thompson, (Tex. Civ. A.) 
201 SW 220; Smith v. Hirsch, (Tex. 
Civ. A.) 197 SW 754; Davenport v. 
Shepherd, (Tex. Civ. A.) 197 SW 729; 
Carpenter v. Hannig, (Tex. Civ. A.) 
34 SW 774; Pennybacker v. Laidley, 
33. W. Va, 624, 11 SH 39; Nau» wv. 
Brunette, 79 Wis. 664, 48 NW 649. 
53. Montgoniery v. De Picot, 153 
Cal. 509, 96 P 305, 126.AmSR 84. 


54. Ill.—Oliver v. Oliver, 119 Til. 
532, 9 NE 891. 

Ky.—Rockcastle Min., ete., Co. v. 
Isaacs, 141 Ky. 80,:182 SW 165. 


Minn.—Hall vy. Lamb, 50 Minn. 33, 
52 NW 267. 

N. Y.—Hallohan v. Rempe, 66 Misc. 
27,-120 NYS. 901. 


87 A 960. 

[a] Where the deed is acknowl- 
edged upon the day of its date, and 
the notary is a witness in support of 
it, evidence to show that it is a for- 
gery must be clear, satisfactory, and 
convincing. Johnston v. Lindner, 
(lowa) 148 NW 410, 412 (where the 
eourt said: “It should amount to 
more than a preponderance in the 
balancing of probabilities and should 
by its completeness and. reliable 
character, fully and clearly satisfy 
the court that the certificate is un- 
true and fraudulent’). 

{b] Alibi—‘It requires no more 
evidence to raise the issue of an ali- 
bi, when such alibi is sought to be 
established for the purpose of show- 
ing the forgery of the deed, than 
when it is sought to be established 
for any other purpose.’ Word vy. 
Houston Oil Co., (Tex. Civ. A.) 144 
SW 334, 339. 

[ce] Forgery held established.— 
Kellioka Coal, ete., Corp. v. Brock, 
236 Fed. 720, 150 CCA 62; Bouvier- 
Taeger Coal Land Co. v. Sypher, 186 
Fed. 644 [aff 191 Fed. 1006, 111 CCA 
673]; Dunson v. Heun, 178 Ala. 152, 
59 S 54; Strickland v. Strickland, 
(Ark.) 129 SW 801; Mitchell v. Mitch- 
ell, 41 Colo, 72, 91 P 1103; Durham 
Coal, etc., Co. v. Wingfield, 142 Ga. 
725, 83 SE 683; Gorham v. Montfort, 
137 Ga. 134, 72 SE 893; Chatman v. 
Hodnett, 127 Ga. 360, 56 SE 439; Bent- 
ley v. Crummey, 119 Ga. 911, 47 SE 
209: Patterson Vv. Collier, 77 Ga. 292 
3 SE 119; Parlin, etc., Co. v. Hutson, 
198 Ill. 389, 65 NE) 93; “Myers: v. 
Parks, 95 Tll. 408; Blachly v.. New- 
burn, 179 Iowa 790, 162 NW 386; Ste- 
phens v. May, 158 Ky. 126, 164 sw 
325; Crate v. Strong, 69 SW 957, 24 
Kyl 710 [reh den 71 SW 1, 24 Kyl 
1221]; Bussey v. Bussey, 71 Mich. 
504, 39 NW 847; Crawford v. Hoeft, 
58 Mich. 1/128 NW 27, 24 NW 645, 25 


NW_ 567, 26 NW 870; Helmer v. Shev- 


lin-Mathieu Lumber Co., 129 Minn, 25, 
151 NW 421; Albright v. Stevenson, 
227 Mo. 333, 126 SW 1027; Martin v. 
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stantial evidence as against the evidence of the 
So circumstantial evidence may avail td, 
show that a deed is a forgery.>® 

[§ 557] oh. Questions of Law and Fact. 
general rule it is for the jury to determine, under 
proper instructions from the court, disputed ques- 
tions of fact,>7 sueh as the competency of the, 
grantor,°’ the’ genuineness of the deed,®® and the; 
existence of fraud,®° undue influence,®! or duress.*?' 
But it is a question for the eourt to decide whether 
a deed was fraudulent where there is no evidence 
to show the intent of the parties other than that 


Harvey,, 89 Nebr. 178, 130 NW. 1039; 
Mavity v. Stover, 68 Nebr. 602, 94 NW 
834; Lindsay v. Palmer, 58 Nebr. 168, 
78 871; Caeccioppoli v. Lemma, 
152 App. Div. 650, 187 NYS 648; Ku- 
nert v, Miller, 46 Okl. 406, 148 P9938; 
Butts v. Purdy, 63 Or. 150, 125 P 313, 
127 P 25; Du Pont y, Du Bos, 62 §S. C; 
244, 29 SE 665; Vesey v. Solberg, 27 
8... D.. 618,132 .NW .254;. Word. v. 
Houston Oil Co., (Tex. Civ. A.) 144 
SW 3384; West v. Houston Oil Co., 56 
Tex. Civ. A. 341,120 SW 228; Loring 
v. Jackson, 43 Tex. Civ., A. 306, 95 
SW 19; Andre v. Hoffman, (W. Va.) 
95 SE 84, 

[d] Forgery held not established. 
—Staggers v. White, 121. Ark. 328, 
181 SW 189; Files v. Jackson, 84 Ark. 
587, 106 SW 950; Gernon vy. Sisson, 21 
Cali! AJ 128) 131, P1853 Wiggins. v. 
Brewster, 131: Ga. (162,/62: SH 40; 
Smith v. Stone, 127 Ga. 483, 56 SH 
640; Metz v: Brodfuehrer, 282 Ill. 626, 
118 NE 1048; Rockcastle Min., ete., 
Co. v. Isaacs, 141 Ky. 80,1382 SW 165; 
Duff) \v.' Virginia. Iron, ete.,. Co., 136 
Ky. 281, 124 SW 309; Dawson v. Ford- 
ney-Fasset Co., 130 La. 645, 58 S 496; 
Miller v.; Davis, 146 Mich.. 719, 105 
NW 141; Fifer. v.. McCarty, 243 Mo, 
42, 147 SW 833; Elliott v. Sheppard, 
179 Mo. 382, 78 SW. 627; Mulligan v. 
Mulligan, 133 App. Div. 258, 117 NYS 
3388; Hallohan v. Rempe, 66 Mise. 27, 
120 NYS 901; Bennett v. Edgar, 46 
Misc.//281, 93 NYS 203; Burke. ™ 
Burke, 240 Pa. 879, 87 A 960; Hauston 
Oil Co.-v. Kimball, 103 Tex. 94, 122 
SW 583, 124 SW 85 [aff (Civ. A.) 114 
SW 662]; Rudolph v. Tinsley, (Tex. 
Civ.' A.) 143 SW. 209; Muckelroy v. 
House, 21 Tex. Civ., A: 673, SW 
1088; Wooldridge v. Wooldridge, 69 
W. Va. 554, 72 
653. 

55. Roberts v. Coleman, (Tex. Civ. 
A.) 138 SW 1120. 

56. West v. Houston Oil) Co., 56 
Tex.:Civ, A./341,,120-SW.228. 

[a] Reference in deed to forged 
instrument.—The fact that a pur- 
ported, grant referred to in a deed 
and. delivered with the deed, which 
grant, as well as the deed, contained 
a description which, as the grantor 
in the deed must have known, was 
wrong, was a forgery, is some evi- 
dence that the deed was a forgery. 
West v. Houston Oil Co., 56 Tex, Civ. 


A. 341, 120 SW 228. 

57. See generally Trial [88 Cyc. 
1512). 

58. Langley v. Shanks, (Ala.) 75 
S 924; Touart v. Rickert, 168 Ala. 


862, 50'S 896; Hubbard v, Rutherford, 
(Ga.) 96. SE. 327; Rogers v. Arm- 
strong, (Tex. Civ. A:) 80 SW 848. 

59. Flint) River Lumber Co. v. 
Smith, 134 Ga. 627, 68 SE 4386; West 
v. Houston Oil Co., 56 Tex. Civ. A. 
$841,120 SW 228. 

60. Flanigan v. Skelly, 89 App. 
Div. 108, 85 NYS 4; Brown v. Brown, 
171 N. C. 649, 88 SE 870; Dean, y. 
Dean, (Tex. Civ. A.) 196 SW 567. 

61. Hoeb v. Maschinot, 140 Ky. 
330, 131 SW 28; Howard v. Farr, 115 
Minn. 86, 131 NW _ 1071; Brown v. 
Brown, 171 N. C. 649, 88 SE 870, 

62. Clement v. Buckley Mercantile 
Co., 172 Mich. 248,137 NW, 657; An- 
derson v. Anderson, 17 N. D. 275,115 
NW 836. 


As a, 


' 


SE 654, AnnCasi913B : 
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afforded by the deed itself. And the court should 
rule as a matter of law that a deed was not recorded 
in due time where such fact appears from an official 
indorsement thereon and there is no evidence con- 
travening it. Also where the cancellation of a 
deed is sought because it was not joined in by the 
husband, the execution and acknowledgment thereof 


by the wife being admitted, its validity is for the. 


eourt.®§ But where a grantor was found to be men- 
tally incompetent at the date of the exeeution of a 
deed which was delivered several days thereafter, 
it has been decided that it is a question of fact 
whether he was in the same mental condition when 


*DE EJECTIONE CUSTODIZA. A writ which 
lay for a guardian who had been forcibly ejected 
from his wardship.? 

DE EJECTIONE FIRMA. A writ whieh lay at 
the suit of the tenant for years against the lessor, 
reversioner, remainderman, or stranger who had 
himself deprived the tenant of the oeeupation of 
the land during his term.? 

DEEM. The word is derived from the Anglo- 


63. Addington vy. Etheridge, 12|Comm. p 199 


it was delivered.®® 

[§ 558] 5. Performance or Breach of Condi- 
tions. Performance or breach of a condition in a 
deed must, when controverted, be established as a 
fact by a preponderance of the evidence,*? and the 
same rule applies to proof of waiver of a building 
restriction,° or of the adoption of a general scheme 
of improvement,®® Where there is a clear prepon- 
derance of evidence that a deed was conditional and 
that the title has never passed by reason of the 
failure of the grantee to perform the condition, a 
plaintiff in an action to quict title to land under 
such deed is not entitled to a deeree in his favor," 


Saxon ‘‘deman,’’’ and etymologieally does not dif- 
fer from ‘‘doom,’’ ‘‘damn,’’ or ‘Seondemn,’’* While 
it may import that a judgment is to be exereised,° 
it has aequired no technical or peculiar significa- 
tion.® It has been defined as to think;’ to suppose;§ 
to decide;® to adjudge;'® to adjudge or decide;* to 
eonelude upon consideration; to decide or believe 
on consideration; to determine upon considera- 
tion; to think or hold as an opinion;!® to judge ;!° 


not merely depending upon opinion, 


i 
Gratt. (53 Va.) 486. 3. U. S. v. Doherty, 27 Fed. 730, | but depending on inquiry.” Russell v. 


64 Budd v. Brooke,. 3 Gill (Md.) | 734, 
198, 48,AmD 321 (holding, however, hs A ty v. 
that if there is contravening evidence | L. , 625, 14 On 
it is then a question for the jury). tie. 


Russell, 14 Ch. D. 471, 478, (2) 
MeFarland, 19 Ont.} Where the resolution of a common 
twk 948, 16 AnnCas | council directed an assessment upon 
“the property deemed benefited,” the 


65. Wesley v. Diamond, 44 Okl. 5. De Beauvoir v. Welch, 7B. & C.] court said: “The use of the word 


484, 144 P 1041. 266, 276, 14 BCL 
66. Baxter v. Baxter, 76 Hun 98, [quot Rogers Vv. 


125, 108 Reprint 722] ‘deem,’ in the connection in which 
McFarland, 19 Ont.]/ it appears, must be construed to 


27 NYS 834. L. 622, 625, 14 OntWR 9438, 16 Ann] mean a direction to investigate, con- 


67. See cases infra this note, Cas 476], 


sider, and determine, from which 


[a] Agreements to support.—(1) 6. Reg. v. Freeman, 22 N. 8. 606,]/ they may pronounce a PrP ee, wes 


Evidence held to show pertormance. | 5138 [quot Rex v, 
Martinez v. Martinez, 57 Colo. 292, | 222] 


141 P 469; Wood v. Leeka, 262 Ill. 7. Webster D. 
607, 104 NE 1048; Meyer v: Meyer, | Spackman, 7 Ida. 


Fraser, 45 N, S. 218,] ment.” Broezel v. Buffalo, 

728, 726 note, 

[quot Powell v. tb] As involving discretion.—(1) 
692, 698, 65 P 608,] In construing the word as used 4 


247 Nl. 535, 98 NE 341; Williams v.|54 LRA 3878]; Grant v. Treadgold, | Customs Administrative Act (1890) § 
Williams, (Mich.) 164 NW 374; Mar-| (Yukon) 4 WestLR 1738, 181 [quot]18, the court said: “The word 


sac v. De Ford, (Mich.) 151 NW 6582; ]| Cyc]. 


Clark yv. Gustin, 177 Mich. 638, 142 8. Standard D. 


NW 1081; Wampler vy. Harrell, 112] Leidigh, 58 Kan, 
Va. 635, 72 SE 135. (2) Evidence|] 62 AmSR 631]; 


‘deem,’ used in this connection, nec- 
[quot Lawrence V.| sarily involves the exercise of dis- 
594, 601, 50 P 600,] cretion on the part of the collector.” 


Grant v.. Treadgold, | U. S. v, Loeb, 99 Fed. 723, 788. (2) 


held to show breach. Caudill vy. Le-| (Yukon) 4 WestLR 178, 181 [quot] “‘Deem’ does not signify an arbi- 


master, 82 SW 1009, 26 KyL 1010; {| Cyc]. 


Ebert v. Gildemeister, 106 Minn, 838, 9. Standard D. 


118 NW 155; Storey-Bracher Lumber | Leidigh, 58. Kan, 
Co. v. Burnett, 61 Or. 498, 123 P 66. | 62 AmSR 631; W 


trary exercise of will, but a delib- 
(quot Lawrence y.] erate exercise of judgment.” State 
694, 601, 50 P 600,] vy, Cohen, 738 N. H. 548, 547, 68 A 928, 
ilson v, Hdwards, 82 10. Standard D, [quot Lawrence 


[b] Sufficiency of evidence to] Pa. Super. 295, 301]; Cory v. Spen-|v. Leidig@h, 58 Kan. b94, 601, 50 P 


show: (1) Prevention of perform-|] cer, 67 Kan. 648, 


ance of condition. Graham vy. Straws-| LRA 275; Grant 


658, 78 P. 920, 68/600, 62 AmSR 6381; Wilson y.. Kd- 
v. Treadgold, (Yu-| wards, 82 Pa. Super. 295, 301]; Cory 


burg, 91 SW 787, 28 Kyl.1204. +(2) | kon) 4 WestLR 178, 181 (quot Cyc].] v. Spencer, €7 Kan, 648, 658, 78 P 
Cessation of use specified in condi- [a] Decision upon snqany implied. | 920, 68 LRA 275; Grant v. Treadgold, 


tion subsequent. Johnston vy, Los|—(1) In considering an 


Angeles, (Cal.) 168 P 1047; Lemmen| ing Wood vy. Woa 


distinguish-| (Yukon) 4 WestLR 178, 181 [quot 
d, L, R. 9 Exch. 190, | Cyc] 


v. Allendale Grange, No. 421, (Mich.)]the court, per Jessel, M. R,, said: 11. Russell vy. Russell, 14 Ch, D. 
166 NW 1003. (3) Substantial com-| “There was a rule which allowed aj] 471, 479; Grant v. Treadgold, (Yu- 
pliance with a condition of a deed] committee of a mutual insurance so-| kon) 4 WestLR 178, 181 pane Cyc). 


requiring the building of an electric | ciety to expel a member, and. the tal “®o decide judicia 


ly” was at 


railway over the land conveyed.| ground was, ‘that if the sommittee|one time the meaning of the term. 


Firth v. Los Angeles Pac. Land Co.,| shall.at any tim 
28 Cal. A. 399;'152 P 935. of any member 


e deem the conduct} Russell v. Russell, 14 Ch. D, 471, 479 
suspicious, or that] (hence the old name for a judge 


68. Tillotson v. Gregory, 151 Mich.| such member is for any other reason | “deemster" or “dempster’), 

128, 114 NW 1025 cholding evidence, | unworthy of remaining in this. soci- 12. Worcester D, Lauot Un Sie 
in a suit to enjoin the erection of a]ety, they shall have full power to} Doherty, 37 Fed, 780, 7851; Grant v. 
flat building contrary to alleged re- | exclude such member,’ Consoquently | Tres vdgold, (Yukon) 4 WestLR 178, 
strictions and covenants and to the| by excluding him the committee de-] 181 [quov Cye], 

uniform plan of improvement adopt-| clare to the world, to all his neigh- 13. Contury D. [quot Smith v, 
ed for the benefit of all lots in a] bours and friends, and to all the oth-| Missourl Pac, R. Co, 148 Mo, 88, 387, 
plat, to show that there had not been|er members of the society in par-|44 SW 718; State v, Cohen, 73 N. H. 
a general compliance with whatever | ticular, that they ‘deem’ his conduct | 548, 647, 68 A 928]; Grant v. Tread- 
restrictions may have been in some] suspicious, and for some reason that] gold, (Yukon) 4 WestlLR 178, 181 
of the deeds as to distances build-| he is unworthy to remain in the so-| [quot Cyc]. 

ings should be placed from lot side! ciety. By the very act of excluding 14. U. S. v. Doherty, 27 Fed. 730, 
lines); Lignot v. Jaekle, 72 N. J. Bq.| him they cast a stigma upon him.| 784; Peterson v, Johnston, (Sask,) 


233, 65 A 221 (holding waiver of re-| Then, rememberi 
striction against flats not estab-| say a word as to 


ng that, I have to} 17 WestLR 696, 599, 
the use of the word 15. Century. D. ra Smith vw. 


lished). ‘deem.’ That word has more than| Missouri Pac. R, Co, 1438 Mo, 38, ae 


69. Roak v. Davis! 194 Mass. 481,]/ one meaning. .. 


. To ‘deem’ at one My SW 718]; State Vy. boner: 73 ning 


80 NE 690; Tillotson v. Gregory, 151] time meant to decide judicially. Con- | 548, 647, 63 A 928; Grant vy. Tre ade: 


Mich. 128, 114 NW 1025. sequently, ‘taking that meaning,| gold, (Yukon) 4 WoestLR 178; 181 
70. St. Louis, ete, R. Co. v. Devin, | what they had to do was to ‘deem'| [quot Cyc}. 

71 Iowa 666, 38 NW 282. that the member's conduct was sus- 16. Standard D, [quot Lawrence 
1. Bouvier L. D. picious, and such as made him un-| vy. Leidigh, 58 Kan, 594, 601, 50 P 600, 


2. Black L. D. [eit 8 Blackstone worthy, That was in fact a decision | 62 AmSR 631; Wilson. Vv. Wdwards, 38 


* By WILLIAM MORTIMER CrowrHer (De Bjectione Custodim—Deposit Account inclusive except. the Spanish 
words and phrases). 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number, 


a 


to form a judgment;!? to sit in judgment over or 
upon ;** to condemn;'® to sentence;*° to be of opin- 
ion; ,24 to have or to be of an: opinion; % to hold an 
4 to hold in belief, es- 


opinion ;28 to hold in opinion ;? 


timation, or opinion;”? to esteem;*° to regard ;' 
account ;** to estimate ;*° to intend ;®° to mean.$? 

Deemed is often used in the sense of held,’? ad- 
judged ;** considered;** conclusively eon- 


judged ;°° 


Pa. Super. 295, 301]; Webster D. 
[quot Powell v. Spackman, 7 Ida. 692, 
698, 65 P 503, 54 LRA 378]; U. S. v. 
Doherty, 27 Fed. 730, 7384; Cory v. 
Spencer, 67 Kan. 648, 653, 73 P 920, 
63 LRA 275; Grant v. Treadgold, 
(Yukon) 4 WestLR 1738, 181 [quot 


Cyc]. 

17. +%U. S. v. Doherty, 27 Fed. 730, 
735; Grant v. Treadgold, (Yukon) 4 
WestLR 1738, 181 [quot Cyc]. 

18. Webster D. [quot Checotah v. 
Eufaula, 31 Okl. 85, 94, 119 P 1014]. 

19. Standard D. [quot Lawrence v. 
Leidigh, 58 Kan. 594, 601, 50 P 600, 
62 AmSR 631]; Cory v. Spencer, 67 
Kan. 648, 653, 73 P 920, 63 LRA 275. 

20. Standard D. [quot Lawrence 
v. Leidigh, 58 Kan. 594, 601, 50 P 600, 
62 AmSR 631]; Cory v. Spencer, 67 
Kan. 648, 653, 73 P 920, 68 LRA 275. 

21. Webster D. [quot Powell v. 
Spackman, 7 Ida. 692, 698, 65 P 503, 
54 LRA 378]; Grant v. Treadgold, 


oe are 4 WestLR 178, 181 [quot 
ye]. 
[a] “Doubt” distinguished.—(1) 


Where one of the judges of a city 
court of appeals appended to the 
unanimous opinion of that court the 
words ‘‘while concurring in the fore- 
going opinion of Judge Pllison, I yet 
feel doubtful as to whether or not 
the conelusion reached can be har- 
monized with” a former opinion of 
the supreme court, it is held that 
these words do not meet the require- 
ments of the state constitution which 
provides that, when any one of the 
judges of a court of appeals ‘‘deem” 
its decision contrary to any previous 
decision of the supreme court, the 
cause shall be transferred to the su- 
preme court, “To entertain a doubt 
is not to entertain an opinion. The 
two states of the mind cannot exist 
together.” Smith v. Missouri Pac. R. 
Co.,.143 Mo, 83, 36, 489, 44 SW 718. 
(2) “ ‘Deem the decision to be wrong’ 
does not mean ‘have a suspicion that 
the decision may be wrong.’ ‘Deem’ 
must mean something in the nature 
of a decree or judgment.” In re 


ive cad Ont. L, 266, 273, 10 OntWR 
409, ‘ 
22. Standard D. [quot Lawrence v. 


Leidigh, 58 Kan, 594, 601, 50 P 600, 
62 AmSR 6381]; Cory v. Spencer, 67 
Kan. 648, 658, 738 P 920, 68 LRA 275; 
Grant v. Treadgold, (Yukon) 4 West 
LR 1738, 181 [quot Cyc]. 

23. Grant v. Treadgold, (Yukon) 
4 WestLR 173, 181 [quot Cyc]. 

24. Webster D. [quot Powell v. 
Spackman, 7 Ida. 692, 698, 65 P 503, 
54 LRA 3878]; Grant v. Treadgold, 
Seeeon) 4 WestLR 1738, 181 [quot 


ye]. 

25. Standard D. [quot Lawrence v. 
Leidigh, 58 Kan. 594, 601, 50 P 600, 
62 AmSR 631]; Cory v. Spencer, 67 
Kan. 648, 653, 73 P 920, 63 LRA 275; 
Grant v. Treadgold, (Yukon) 4 West 


LR 178, 181 [quot Cyc]. 
26. Standard D. [quot Lawrence 
v. Leidigh, 58 Kan, 594, 601, 50 P 


600, 62 AmSR 631]; Webster D. [quot 
Powell v. Spackman, 7 Ida. 692, 698, 
65 P 503, 54 LRA 378]; Cory v. Spen- 


cer, 67 Kan. 648, 658, 73 P 920, 63 
LRA 275. 
27. Webster D. [quot Powell v. 


Spackman, 7 Ida. 692, 698, 65 P 508, 
564 LRA 378]; Grant v. Treadgold, 
Gaiskend 4 WestLR 173, 181 [quot 


ye]. 
28. Webster D. [quot Powell v. 
Spackman, 7 Ida. 692, 698, 65 P 508, 


54 LRA 378]; Grant v. Treadgold, 
a 4 WestLR 173, 181 [quot 
ye]. 

29. Webster D, [quot Powell v. 


DEEM 


Phrases: 


vr to 
completion,’ 4° 


Spackman, 7 Ida. 692, 698, 65 P 508, 
54 LRA 3878]; Grant v. Treadgold, 
GE BRP 4 WestLR 1738, 181 [quot 
ye. 

so. Grant v. Treadgold, (Yukon) 
4 WestLR 178, 181 [quot Cyc]. 

31. Dilworth vy. Schuylkill Impr. 
Land Co., 219 Pa. 527, 529, 69 A 47. 
See also Construed 12 C. J. p 1306 
note 36 [a]. 


32. Wilson v. Edwards, 32 Pa. Su- 
per. 295, 301. 

33. Leonard y. Grant, 5 Fed. 11, 
16, 6 Sawy. 603 [quot Rogers V. Mc- 
| Farland, 19 Ont, L. 622, 629; 14 Ont 
“wR, 948, 16 AnnCas 476]; Cory v. 


Spencer, 67 Kan. 648, 653, 73 P 920, 
63 LRA 275 [quot Rogers v. McFar- 
land, supra]; Ex p Smith, 33 Nev. 
466, 484, 111 P 930; Checotah vy. Eu- 


faula, 31 Okl. 85, 94 119 P 1014; 
Wilson v. Edwards, 32 Pa. Super. 
295, 301; Grant v. Treadgold, (Yu- 
kon) 4 WestLR 178, 181 [quot 
ye]. 

{a] “Adjudged” compared.—“‘The 
learned counsel... contends’ that 


there is no difference in meaning be- 
tween the words ‘deemed’ and ‘ad- 
judged,’ used in the penal enactments 
of the Revised Statutes, and urges 
that the word ‘adjudged,’ in the sec- 
tion under consideration, should be 
read as if written ‘deemed.’ It is, 
perhaps, enough to say that it, in 
fact, reads ‘adjudged,’ and _ that 
whatever difference there is between 
the two terms is in favor of our 
interpretation of the statute. More- 
over, the phrase ‘deemed,’ is not in 
its meaning, when used in legislative 
expression, so much more favorable 
to the plaintiff in error, as to turn 
us from our view of the question. 
To ‘damn’ or ‘condemn,’ is ‘to deem, 
think or judge any one, to be guilty, 
to be criminal—to give judgment, or 
sentence, or doom of guilt; to ad- 
judge, or declare the penalty or pun- 
ishment’ (Rich. Dict., in voce, damn); 
and ‘judge not, that ye be not judged,’ 
of our New Testament, is ‘Nyle ye 
deme, that ghe be not demed,’ of 
Wicliffe.’ Blaufus v. Peo. 69 N. Y. 
107, 111, 25 AmR 148. See also Ad- 
judge 1 C. J. p 1286 note 14 [a]; 
Condemn 12 C. J. p 897; Damn 17 C. 
Jip or1123; 

Leonard v. Grant, 5 Fed. 11, 
16, 6 Sawy. 603; Cardinel v. Smith, 
5 EF. Cas. No. 2,395, Deady 197, 202; 
Wilson v. Edwards, 32 Pa. Super, 
295, 301 [quot Cyc]; Grant v. Tread- 


gold, (Yukon) 4 WestLR 178, 181 
[quot Cyc]. 
35. Leonard v. Grant, 5 Fed. 11, 


16, 6 Sawy. 603 [quot Rogers v. Mc- 
Farland, 19 Ont. L, 622, 629, 14 Ont 
WR 9438, 16 AnnCas 476]; 


Cyc]; Grant v. Treadgold, (Yukon) 
4 WestLR 178, 181 [quot Cyc]. 


36. Rogers v. McFarland, 19 Ont. 
L. 622, 629, 14 OntWR 9438, 16 Ann 
boa 476. 


7. Nelson v. Jones, 245 Mo. 579, 
598, 151 SW 80. See also Decree ante 


p 

38. Cardinel v. Smith, 5 F. Cas. 
No. 2,395, Deady 197, 202; Wilson v. 
Edwards, 32 Pa. Super. 295, 301 [quot 
Cye]; Grant v. Treadgold, (Yukon) 
4 WestLR 173, 181 [quot Cyc]. 

39. Powell v. Spackman, 7 Ida. 
692, 698, 65 P 503, a) LRA 378. 

40. Wilson v. Edwards, 32 Pa. Su- 
per. 295, 301. 

41. Campbell v. Barrie, 31 U. C. 
Q. B. 279, 290 [quot Rogers v. Mc- 
Farland, 19 Ont. L. 622, 630, 14 Ont 
WR 948, 16 AnnCas 476]. 

[a] “Presumed” compared.—(1) 


Wilson v.; 
Edwards, 32 Pa. Super. 295, 301 [quot | 
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sidered ;°° decreed ;°7 determined ;*8 accounted;* de- 
elared;*? presumed.‘ 
“Deemed a citizen,’’*2 ‘‘deemed it ad- 
visable,’’ #8 ‘‘deemed best,’’ #4 ‘‘deemed by the laws 
of the state a felony,’’ * ‘‘deemed equivalent to a 
“deemed fit and 
‘*deemed fraudulent and voidable as against the 
ereditors of the seller,’’ 48 


reasonable,’ ’47 


*fdeemed guilty,’’ #° 
The statement in a statute that cer- 
tain acts made by “a debtor unable 
to meet his engagements to a person 
knowing such inability, or having 
probable cause for believing it to ex- 
ist... ‘are to be presumed to be 
made with intent to defraud’ should,” 
it has been held, “be read ‘are to be 
deemed to be made,’ &c, or, to be 
more explicit, should be read ‘are 
void,’ for that in my opinion is the 
plain meaning and declaration of the 


section,” oeampbell v. Barrie, 31 UW. 'C. 
Q. B. To 210. (2) The word 
Nicemea” is equivalent to “pre- 
sumed,” in an instruction that, if 


the location of a boundary line was 
in dispute, and if the adjoining own- 
ers caused it to be established and 
acquiesced in the line as established, 
plaintiff would be ‘‘deemed’’ the 
owner of, all lands up to such line, 
Cooper v. Slaughter, 175 Ala. 211, 222, 
67 S 477. (3) “The word ‘deemed’ is 
used in the statute [relating to bas- 
tards] in the sense of presumed rath- 
er than adjudged, so that the proper 
rendering of the language employed 
is: When an unmarried woman who 
shall be pregnant, or delivered of a 
child which by law would be pre- 
sumed a bastard, shall make com- 
plaint, ete.” Peo. v. Griffin, 142 Ill. 
A. 5688, 591 

42. Leonard v. Grant, 5 Fed. 11, 
16, 6 Sawy. 603 [quot Wilson v. Ed- 
wards, 82 Pa. Super. 295, 301] (con- 
struing’ U. S. Rev. St. § 1994 as 
amended by the act of Feb. 10, 
1855). 

43. Guarantee Co. of North Amer- 
ica v. Mechanics’ Sav. Bank, ete., Co., 
183 U. S. 402, 424, 22 SCt 124, 46 L. 
ed. 258. 

[a] “If deemed advisable.”—Rock 
Island County v. U. S.. 4 Wall. (U.S.) 
435, 445, 18 L. ed. 419 (construing a 
statute in connection With the pow- 
ers of public officers). 

44 Chandler v. Rider, 102 Mass. 
268, 271 (authority to sell “if it shall 
be deemed best’); Pabst v. Goodrich, 
183 Wis. 48, 72,1138 NW 398, 14 Ann 
Cas 824 (authority to invest the trust 
properties in such manner “as they 
Peas deem beer ae 

U. S. v. Barnabo, 24 F. Cas. 
No. Pins 522, 14 Blatchf. 74, 76. 

46. Kerchoff-Cuzner Mill, ete., Co. 
v. Olmstead, 85 Cal. 80, 84, 24 P 648 
[quot Rogers vy. McFarland, 19 Ont. 
L. 622, 629, 14 OntWR 943, 16 Ann 
Cas 476] (construing Cal. Code Civ. 
Proc. § 1187, relating to mechanics’ 


Adams Express Co. v. Owens- 
85 Ky, 285.268, 8 SW 370, 8 
KyL 908. 

48. Wilson vy. Edwards, 32 Pa. Su- 
r, 295, 301 [quot Cyc] (construing 
Bulk Sales Act). See also Cardinel 
v. Smith, 5 F. Cas. No. 2,395, Deady 


197: 
Com. v. Pratt, 132 Mass. 246, 


[a], “Deemed to be guilty of lar- 
ceny.’—Struthers v. Peckham, 22 
Red, 8 0; 45. AS 742, 

[b] “Deemed and taken to be 
guilty."—State v. Worden, 27 R. I. 
484, 63 A 486 (construing Gen. L. ¢ 
92 § 5, providing that “every person 
who shall let any. building or tene- 
ment owned by him or under his con- 
trol, for any of the purposes enumer- 
ated in section one of this chapter, or 
who shall knowingly permit any such 
building or tenement, or part there- 
of, to be so used while under his 
control... shall be deemed and 
taken to be guilty of aiding,.in the 
maintenance of such nuisance”), 


452 [18C.J.] 


“deemed himself in danger,’’®° ‘‘deemed prima 
facie,’’®1 ‘‘deemed to be,’’>? ‘‘deemed to be aban- 
doned,’’5 ‘deemed to be a lunatic,’’>* ‘‘deemed’’ to 
be enlisted as a ‘‘soldier in Her Majesty’s serv- 
ice,’’ © ‘‘deemed to be highway areas,’’ °° ‘‘deemed 
to be in compensation of the debt,’’ °* ‘‘deemed to 
be in possession,’’ ®8 ‘‘deemed to be liquidated dam- 
ages,’’ 5° ‘deemed to be of full age,’’ ©° ‘‘deemed to 
be the place where he was last legally settled,’’ © 
“deemed to belong to them,’’ °? ‘‘deemed to have 
‘deemed to have 


gained or lost a residence,’’ °* 


50. Barrett vy. Hart, 42 Oh. St. 41, 
44, 51 AmR 801. 

[a] “Apparent” or “real” danger. 
—Where a chattel mortgage provid- 
ed that, if the mortgagee at any time 
“deem himself in danger” of losing 
the debt by delaying the collection 
thereof until the time limited by the 
mortgage for the payment thereof, 
he may take possession of the goods, 
the court said: ‘‘The facts of dan- 
ger are not made the condition; but, 
that Hart shall deem himself in dan- 
ger. To fulfill this condition, Hart 
cannot simply say he so thinks; nor 
ean he act from malice, or caprice. 
Still the state of his mind as to his 
danger of loss, is the determining 
fact agreed upon to decide whether 
or not he has a right to take pos- 
session. The mortgagee is made the 
judge, his mind is to be moved to a 
certain state, his judgment is to ar- 
rive at a certain conclusion, and his 
mind must be moved by facts—not 
opinions on questions of law, and 
the facts must be those arising after 
the giving of the mortgage. The 
mortgagor trusts the mind of the 
mortgagee, such as that mind is, 
whether that be active, clear, strong 
and correct, or dull, weak and near- 
ly certain to go wrong. And being 
thus trusted, the mortgagee must act 
in good faith; and when he thus acts 
and ‘deems himself in danger of los- 
ing said debt, or any part thereof, 
by delaying the collection thereof, 
until the expiration of the time above 
limited for the payment thereof,’ he 
may take possession of the property 
in accordance with the terms of the 
mortgage. The facts of danger alone 
cannot determine the breach of this 
condition. To a judge or jury on 
the trial, such facts may show only 
apparent, and not real danger, and 
yet the mortgagee deem and know 
the danger real; or to such judge or 
jury the facts may show real dan- 
ger, and the mortgagee deem and 
know the danger only apparent. The 
true standard must be, whether or 
not the mortgagee, acting in good 
faith, at the time deems himself in 
danger.” Barrett v. Hart, 42 Oh, St. 
41, 44, 51 AmR 801. 


oooh Rex v. Fraser, 45 N. S. 218, 
5 
[a] The Nova Scotia Temperance 


Act of 1910, which provides that 
“any person who shall procure for, 
or offer for sale to any other person, 
or persons, any intoxicating. liquor 
shall be deemed to have made an un- 
lawful sale of liquor,” has been con- 
strued to mean “deemed prima fa- 
cie,” as distinguished from 
sive,” evidence. Rex. v. Fraser, 
N, S. 218, 219; Reg. vy. Freeman, 22 
N.S. 506. 

52. Mutchenbacker vy. Dominion 
Bank, 21 Man. 320, 326, 18 WestLR 
19 [dism app 13 WestLR. 282]. 

[a] “Shall be deemed to be.”— 
Where a logging contract provided 
“that in each and evéfty year during 
the currency of this agreement all 
logs, lumber, laths, timber, etc., shall 
be deemed to be the property of the 
(vendors) ... unless and until,” 
ete., it was held that the effect of 
the agreement was to vest the prop- 
erty in the logs in the purchaser as 
soon as cut, subject to a right of 


“conclu-' 
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been 


way.°? 


plaintiffs, on default in any pay- 
ment, to deal with the logs as if the 
property therein had become revest- 
ed in them, and that the words “shall 
be deemed to be” were not equivalent 
to “shall be’ when taken along with 
the rest of the document. Mutchen- 
backer v. Dominion Bank, 21 Man. 
320, 321, 18 WestLR 19 [dism app 
13 WestLR 2&2]. 

53. Rogers v. McFarland, i9 Ont. 


L. 622, 629, 14 OntWR 943, 16 Ann 
Cas 476; Grant. v. Treadgold, (Yu- 
kon T.) 4 WestLR 173, 1. 

54. Morris v. Atkins, 18 T. L. R. 


628 (construing Lunacy Act [1890] 53 
& 54 Vict. c 5 §§ 15, 20). 

55. Wolton vy. Gavin, 16 Q. B. 48, 
81, 117 Reprint 794. 

565 Reg. v. Norfolk County Coun- 
cil, 60 L. J. Q. B. 379 [quot Mutchen- 
backer v. Dominion Bank, 21 Man. 
320, 326, 18 WestLR 19 (dism app 
13 WestLR 282)]. 

57. Jackson’s Suce., 47 La. Ann. 
1089, 1091, 17 S 598. 

58. Chew v. Egbert, 14 N. J. L. 
446, 461 (where it was said that the 
term, as used in a statute provid- 
ing that the bargainee of the use 
shall be deemed to be in possession 
of the land, does not mean actual 
possession, but merely means that in 
contemplation of law the. possession 
is in such purchaser). 

59. Lawrence v. Willcocks, [1892] 
1 Q. B. 696, 699 [quot Rogers v. Mc- 
Farland, 19 Ont. L. 622, 629, 14 Ont 
WR 9438, 946, 16 AnnCas 476]. 


60. Thompson v. Cragg, 24 Tex. 
582, 599 (construing Hart Dig. art 
2420). 

61. Burrill Tp. .v. Pittsburgh 
Guardians of Poor, 62 Pa. 472, 474, 1 
AmR 441. 

62. Milnes v. Huddersfield, 12 Q. 


B. D. 443, 450 (in a statute relative 
to the construction of water works 
by a corporation). 

63. Powell v. Spackman, 7 Ida. 
692, 698, 65 P 508, 54 LRA 3878. 

64. Hill v. East India, ete., Dock 
Co., 9 App. Cas. 448, 451, 16 ERC 27 
(in a bankruptcy act). 

65. Cowley v. Inland Revenue 
Comrs., [1899] A. C. 198, 201 Fquot 
Rogers v. McFarland, 19 Ont. L. 622 
627, 14 OntWR 9438, 947, 16° AnnCas 
476] «as meaning including). 

66. Cowley v. Inland Revenue 
Comrs., [1899] A. C. 198, 213 [quot 
Rogers v. McFarland, 19 Ont. L. 622, 
627, 14 OntWR 943, 947, 16 AnnCas 
476] (as meaning ‘‘passing’’). 

67. Pennsylvania R. Co. v. Brad- 
dock Borough, 234 Pa. 312, 318, 83 A 


305) See also Railroads [33 Cyc 
68. Century D. 
{a] Applied to a ditch.—(1) Land 


was conveyed “with the privilege of 
deepening the ditch leading from the 
premises, to drain the same over 
the grantor’s land, as deep as the 
grantees may desire.” The ditch 
then existing was six feet wide at 
the top and two at the bottom, and 
six feet deep. To deepen it required 
either curbing or widening the ditch 
at the top, the latter being the usual 
mode of ditching swamp lands. In 
an action of trespass quare clausum 
fregit for widening the ditch, it was 
held that parol evidence was admis- 
sible as to the land being sold as a 


surrendered,’’ °4 
“deemed to pass.’’ % 
DEEP CUT. In railroad parlance, a relative term 
which means such a cut in its entirety as may be 
reasonably necessary to enable a railroad to use 
for track purposes the entire width of its right of 


‘deemed to inelude,’’ °° 


DEEPEN. To make deep or deeper.®® 

DEEPLY. To a great extent or degree.®? 

DEEP-SEA FISHING. A statutory term which 
has been construed to mean fishing beyond the three- 


peat bed, which required thorough 
drainage, and as to the usual mode 
of digging ditches in swamp lands, 
and that the grantor must be under- 
stood to have intended the usual 
mode of deepening such a ditch, and 
that the privilege of widening the 
ditch at the top so far as was neces- 
sary in deepening it was granted. 
Collins v. Driscoll, 34 Conn. 438 [quot 
Patterson v. Chambers’ Power Co., 81 
Or. 328,! 339,159 “P. 568) (2) “Vo 
‘deepen and widen the ditch’ means 
to make it deeper and wider than it 
then was, and does not, either by its 
terms or by reasonable implication, 
mean that in order to maintain it at 
its then depth defendants were at Jib- 
erty to dump upon adjoining proper- 
ty filth and silt which had fortui- 
tously accumulated on the bottom, 
thereby rendering it shallower.” 
Patterson vy. Chambers Power Co., §1 
Or. 328, 347, 159 P 568. 

69. Standard D. 

[al Deeply indebted.—On the trial 
of the issue whether a conveyance to 
the grantor’s wife, through a third 
person, was made in fraud of the 
grantor’s creditors, the party con- 
testing the conveyance requested a 
ruling “that all that was necessary 
to make the conveyance fraudulent, 
it being made without consideration, 
was that the grantor was ‘deeply in- 
debted’ even though he was not in- 
solvent.” This request the judge re- 
fused, but instructed the jury that 
whether a conveyance like the one 
in issue was fraudulent or not was 
a question of fact to be determined 
upon all the circumstances under 
which it was made, and especially 
the condition of the grantor’s prop- 
erty and the amount of his debts at 
that time, and that it could not be 
properly adjudged that it was made 
in fraud of creditors if made by a 
grantor possessed of large property 
and substantially free from _ debt, 
whose sole motive was to withdraw 
the estate conveyed from the hazards 
of business, for the benefit of his 
family; but it was clear that a vol- 
untary transfer of property by a per- 
son ‘deeply indebted,’’ whose prop- 
erty was insufficient or barely suffi- 
cient to pay his debts, would furnish 
a strong presumptive evidence of 
fraud, and if unexplained would be 
set aside as void against creditors. 
On exception to this ruling, it was 
held that the refusal of the request, 
taken in connection with the instruc- 
tions given, afforded no ground of 
exception. Winchester y. Charter, 102 
Mass. 272, 273. But see Parkman v. 
Welch, 19 Pick. (Mass.) 231, 235 
(where the court said: “Actual in- 
solvency of the grantor is not re- 
quired to render his conveyance, 
when made without consideration, 
void as against creditors. Such a 
doctrine has been sometimes ad- 
vanced as respects creditors whose 
debts accrued after the making the 
conveyance, but this is not supported 
by the authorities. All that is neces- 
sary to entitle a creditor to impeach 
a deed as fraudulent, when made 
without a valuable consideration or 
on a secret trust, is that the gran- 


tor be deeply indebted”). See also 
Praeniens Conveyances [20 Cye 
453] 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number, 
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mile limit.7° 

DE ESCATA. A writ of escheat." 

DE ESCAMBIO MONET. A writ of exchange 
of money.*? 

DE ESSENDO QUIETUM DE TOLONIO. 
of being quit of toll.*§ 

DE ESSONIO DE MALO LECTI. A writ which 
issued upon an essoin of malum lecti being east, 
to examine whether the party was in fact sick or 
not.‘ 

DE ESTOVERIIS HABENDIS. A writ for hav- 
ing estovers.7® 

DE ESTREPAMENTO. A writ which lay to pre- 
vent or stay waste by a tenant during the pendency 
of a suit against him -to recover the lands.*® 

DE EXCOMMUNICATO CAPIENDO. A writ 
commanding the sheriff to arrest a person who was 
excommunicated, and imprison him until he becomes 
reconciled to the chureh.** » 

DE EXCOMMUNICATO DELIBERANDO. A 
writ to deliver an excommunicated person, who has 
made satisfaction to the church, from prison.*§ 

DE EXCOMMUNICATO RECAPIENDO, A writ 
for retaking an excommunicated person, where he 
had been liberated from prison without making 


A writ 
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satisfaction to the church, or giving security for that 
purpose.*® : 

DE EXCUSATIONIBUS. Literally ‘‘ Concerning 
excuses.’’8° This is the title of book 27 of the Pan- 
dects in the Corpus Juris Civilis.S* 

DE EXECUTIONE FACIENDA IN WITHERNA- 
MIUM. A writ for making execution in wither- 
nam;*? a species of capias in withernam.®® 

DE EXECUTIONE JUDICII. A writ directed to 
a sheriff or bailiff, commanding him to do execution 
upon a judgment.** 

DE EXEMPLIFICATIONE. A writ granted for 
the exemplification of an original.®® 

DE EXONERATIONE SECTA. A writ for ex- 
oneration of suit.8& , 

DE EXPENSIS CIVIUM ET BURGENSIUM. An 
obsolete writ addressed to the sheriff to levy the ex- 
penses of every citizen and burgess of parliament.‘? 

DE EXPENSIS MILITUM LEVANDIS. A writ 
for levying the expenses of knights.’$ 

DEFACING.*® Impairing or effacing ;°° obliterat- 


ing.®? 
DE FACTO.®? In law as well as elsewhere, of 
fact;°* from, arising out of, or founded in, 


fact ;°* in deed;®> in point of fact;°* actually;%* 


70. Reg. v. Eldridge, 5 Can. Exch. 
38, 46 (construing a statute concern- 
ing coast and deep-sea fisheries [Rev. 
St. ec 95]; as distinguished from 
shore fishing which is essentially 
connected with the shore or part of 
the shore, the latter being absolutely 
necessary as the basis of support of 
the operations). See also Fish and 
Game [19 Cye 992]. 

[a] Not fishing in mere tidal wa- 
bony aaa v. Eldridge, 5 Can. Exch. 
38, 45. 

71. Black L. D. (which a lord had, 
where his tenant died awithout heir, 
to recover the land). 

72. Black L..D. (an ancient writ 
to authorize a merchant to make a 
bill of exchange [literas cambitorias 
facere]). 

73. Burrill L. D. (which lay for 
citizens and burgesses of any city 
or borough, and other persons who 
by charter or prescription were ex- 
empted from toll, to enforce such 
exemption). 

74 Black L. D. 

75. Black L. D. Guwitn, lay for a 
wife divorced a mensa et thoro, to 
recover her alimony or estovers). 

76. Black L. D. 

77. Black L. D. [cit 3 Blackstone 
Comm. p 102]. And see Burnham v. 
Hall, 44 U. C. Q. B. 297, 300 [cit Ba- 
con Abr. tit “Escape” F (where it is 
said: “So an action on the case will 
lie for escape of one taken upon a 
writ de excommunicato capiendo’’)]. 

78. Black L. D. [cit 3 Blackstone 
Comm. p 102]. 


79. Black L. D. 

80. Black L. D. 

81. Black L. D. See also Corpus 
Juris Civilis [10 Cyc 1365]. 

82. Black L. D. 

83. Black L. D. See also Capias 
in Withernam 9 C. J. p 1277. 

84. Burrill L. D. [cit Reeves Hist. 


Eng. L. p 56]. 

85. Burrill L. D. 

86. Black L. D. (which lay for the 
king’s ward to be discharged of all 
suit to the county court, hundred, 
leet, or court-baron, during the time 
of his wardship). 

87. Black L. D. 

88. Black L. D. (directed to the 
sheriff for levying the allowance for 
knights of the Shire in parliament). 

89. Def 
Brand see nines § 99. 

Deed as revocation see Deeds §§ 471- 


475. 
tear 4 see Boundaries §§ 362, 


Landmark see Boundaries §§ 362, 363. 
Public building see Malicious Mis- 


& ‘ 


chief [25 Cye 1678]. 
Notice see Notice [29 Cye 1126]. 
Reeord see Records [34 Cye 615]. 
Tombstone see Cemeteries § 42, 
Will see Wills [40 Cye 1184]. 

“Altering” distinguished see Alter 
2 C. J. p 1166 note 78 [a]. 

90. Century 5 

[a] “Deface, disfigure, or dam- 
age.”’—Saffell v. State, 113 Ark. 97, 
98, 167 SW 483 (construing a stat- 
ute making it a misdemeanor to de- 
face, disfigure, or damage any church 
or public building, etc.). See also 
Malicious Mischief [25 Cye 1678]. 
Linney vy. State, 6 Tex. 1, 2, 


Administrator see Executors and Ad- 
ministrators [18 Cye 1142, 1354- 
1367]. 

Blockade see War [40 Cyc 363]. 

Corporation see Corporations. For- 
eign Corporations [19 Cyc 1213]; 
Municipal Corporations [28 Cyc 
171]; Partnership [380 Cyc 399]; 
Religious Societies [34 Cye 1121]. 

Clerk of court see Clerks of Courts 


§ 11. 

Constable or deputy sheriff see Sher- 
iffs and Constables [35 Cye 1531, 
1559, 1615]. 

County see Counties § 47. 

Court see Courts § 212; Judges [23 
Cyc 618]; Judgments [23 Cye 675]; 
Justices of the Peace [24 Cye 405]. 

Director see Corporations, 

Domicile see Domicile. 

Government see Counties § _ 47; 
Courts § 214; International Law 
[22 Cye 1711]; Municipal Corpora- 
tions [28 Cye 171]; Schools and 
School Districts [35 Cye 847]; 
States [36 Cyc 8385]. 

Grand jury see Grand Juries [20 Cyc 
1325]; Indictments and Informa- 
tions [22 Cye 419]. 

Guardian see Guardian and Ward [21 
Cye 20]. 

Jailor see Prisons [82 Cye 352]. 

Judge see Judges [23 Cye 618]; Judg- 
ments [23 Cye 675]; Justices of 
the Peace [24 Cye 405]. 

Jury commissioner see Juries [24 
Cye 213]. 

Justice of the peace an Justices of 
the Peace [24 Cye 405]. 

Notary see Notaries [29 Cye 1075]. 

Office see Officers [29 Cyc 1390]. See 
also By’ 9 C. J. p 1111 text and 
notes 11 [a], 12, 14; Colore Officii 


11 C. J. p 1225; Color of Office 11 
Co J. pri1226. 
Officer: 


(29 Cyc 
1389]. 
Acknowledgment taken by see Ac- 


Generally see Officers 


knowledgments §§ 101-103. 
PEaery accepted by see Bribery 


Drawing of grand jury by see In- 
dictments and Informations [22 
Cye 1309]. 

Election yalidity of, conducted by 
see Elections [15 Cye 311]. 

Embezzlement by see Embezzle- 
ment [15 Cye 502, 503]. 

Extortion by, as crime see Extor- 
tion [19 Cye 38]. 

Injunction to restrain see Injunc- 
tions [22 Cye 888]. 

Judicial notice of see Evidence [16 
Cye 900]. 

Jury list selected by see Juries 
[24 .Cye 213]. 

Oath administered by see Oaths 
and Affirmations [29 Cye 1303]; 
Perjury [30 Cye 1416]. 

Presumption in favor of regularity 
of acts of see Evidence [16 Cyc 
1076]. 

Process served by see Process [32 
Cye 451). 

Quo warranto to try title to office 
see Quo Warranto [32 Cye 1420 
et seq]. 

Receiver see Receivers [34 Cye 168]. 
Register of deeds see Registers of 

Deeds [34 Cyc 1024]. 

Road see Highways [37 Cye 16]. 

School district see Schools and School 
Districts [35 Cyc 847]. 

State see States [36 Cye 835]. 

State officer see States [36 Cye 859]. 

Street inspector see Municipal Cor- 

porations [28 Cye 565]. 

Tax assessor see Taxation [37 Cye 


984]. 
Tax collector see Taxation [37 Cyc 
1194] 


93. Burrill L. D. [quot dis. op. In 
re Gunn, 50 Kan. 155, 270, 32 P 470, 
948, 19 LRA 519; McCahon vy. Leav- 
enworth County Comrs., § Kan. 437, 


442]; Jaques v. Yuba County, 24 
Cal. A. 381, 383, 141 P 404. 
94. Burrill L. D. [quot dis. op. In 


re Gunn, 50 Kan. 155, 270, 32 P 470, 
948, 19 LRA 519; McCahon v. Leav- 
enworth County Comrs., 8 Kan. 437, 
442]; Jaques v. Yuba County, 24 Cal. 
A. 381, 383, 141 P 404. 

95. Burrill L. D.; Jaques v. Yuba 


County, 24 Cal. A. 381, 383, 141 P 404. 


96. Burrill L. D. [quot dis. op. In 
re Gunn, 50 Kan. 155, 270, 32 P 470, 
948, 19 LRA 519; McCahon y. Leav- 
enworth County Comrs., $8 Kan. 437, 
442]; Jaques v. Yuba County, 24 Cal. 
A. 381, 383, 141 P 404. 

97. Burrill L, D. [quot dis. Loe In 
re Gunn, 50 Kan. 155, 270, 32 P 470, 
948, 19 LRA 519; os v. Leav- 
enworth County Comrs., 8 Kan. 437, 
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really.$® 

De facto contract of sale. One which has pur- 
ported to pass the property from the owner to 
another.®® 

De facto steward. A steward de facto is no other 
than he who has the reputation of being such stew- 
ard, and yet is not a good steward in point of law.t 

DE FAIRE ECHELLE. In French law, a clause 


commonly inserted in policies of marine insurance,. 


equivalent to a license to touch and trade at in- 
termediate ports.* 

DEFALCATION. The term is derived from the 
Latin ‘‘defaleo,’’ ‘‘[to] mow or cut off with a 
seythe,’’* and is used in two distinct senses.* 

In its common acceptation, it denotes an abstrac- 
tion or embezzlement of money;® the failure of one 
who has received money in trust or in a fiduciary 
capacity to account and pay over as he ought;° and 
it particularly applies to the acts of public and cor- 
porate officers’ in failing to pay over public moneys 
for which they are properly accountable.S The word 
does not necessarily imply any fraud or criminal 
act on the part of the person guilty of it,®° having 
a wider meaning than the words ‘‘fraud,’’ ‘‘embez- 


DE FACTO—DEFALCATION 


one a defaleation, there must have been mala 
es. 

In its strict legal, although perhaps less known, 
sense, the term is synonymous with ‘‘recoupment,’’!* 
and is defined as a eutting off; a diminution; a 
withdrawment; a deficit;'® abatement;'* excision 
of any part of a customary allowance;'® that whieh 
is eut off, diminished, or abated;?® a lopping off, 
or a reduction, to some extent, of a claim whieh is 
proved, whether it is from a claim made and proved 
by plaintiff, or from a set-off made and proved by 
defendant;*° a reduction of a claim by deducting 
from it a smaller claim due;** the reduction of the 
claim of one of the contracting parties against the 
other, by deducting from it a smaller claim due from 
the former to the latter;*° setting off another ac- 
count or another contract;** also a legal right se- 
eured to a defendant who has demands against a 
plaintiff due in the same right and payable when 
suit was commenced.** The word implies proof of 
an alleged claim, proof of some amount from which 
the defaleation is to be made;?° it may be waived by 
contract express or implied, and an agreement to 
waive the right, if founded on a good consideration, 


zlement,’’ or ‘‘misappropriation,’’ although,® to 


442]: Jaques v. Yuba County, 24 Cal. 
A.’ 381, 383, 14% P 404. 

98. Burrill L. D. [quot dis. op. In 
re Gurn, 50 Kan. 155, 270, 32 P 470, 
948, 19 LRA 518; McCakon v. Leav- 
enworth County Comrs., § Kan. 437, 
442]; Jaques v. Yuba County, 24 Cal. 
A. 381, 383, 141 P 404. 

fal “De Jure” distinguished. 
(1) This phrase is used to character- 
ize an officer, a government, a past 
action, or a state of afiairs which 
exists actually and must be accepted 
for all practical purposes, but which 
is illegal or illegitimate. In this 
sense it is the contrary of “de jure,” 
which means rightful, legitimate, 
just, or constitutional. Thus an of- 
ficer, king, or government de facto 
is one that is in actual possession of 
the office or supreme power, but by 
usurpation, or without respect to 
lawful title; while an officer, king, 
or governor de jure is one that has 
just claim and rightful title to the 
office or power, but has never had 
plenary possession of such title, or 
is not now in actual possession. 
Black L. D. [cit 4 Blackstone Comm. 
pp 77, 78]. See also By 9 C. J. p 
1111 text and notes 11 [a], 12, 14; 
Color § 2; Colore Officii 11 C. J. p 
1225; Color of Office 11 C. J. p 1225. 
(2) But the term is also frequently 
used independently of any distinction 
from de jure; thus a blockade de fac- 
to is a blockade which is actually 
maintained, as distinguished from a 
mere paper blockade. Black L. D. 
See also War [40 Cye 363]. 

99. Farmers’, etc., Nat. Bank v. 
Logan, 74 N. Y. 568, 575; Cundy v. 
Lindsay, 3 App. Cas. 459, 464, 6 ERC 
211 [quot Edmunds v. Merchants’ 
vee Transp. Co., 135 Mass. 283, 

$4]. 

ap Parker v. Keit, 1 Ld. Raym. 
658, 660, 91 Reprint 1338 (per Lord 
Holt) [quot Bedingfield v. Louisville 
First Nat. Bank, 4 Ga. A. 197, 201, 61 
SE 30]. 

2. American Ins. Co. v. Griswold, 
14 Wend. (N._Y.) 399, 491. 

“tr McDonald v. Lee, 12 La. 435, 

[a] Derivation and primitive use. 
—The etymon of this' term is from 
“falx,” a Latin word for a pruning 
knife; hence “falco.” to amputate or 
prune; “defalco,” the compound, to 
prune from; so that, ex vi termini, 
it expresses pruning a demand by 
showing that it is less than it pur- 
ports to be, by reason that it ought 
to be made less by something shown 


against it. Brackenridge L. Miscel- 
lanies p 186. 
4 See cases infra notes 5 et seq. 


5. Courtney v. Beale, $84 Va. 692, 


| $694, 5 SE 708 [quot In re Harper, 133 
| Fed. 970, 973). 


6 Abbott L. D. [quot In re Har- 
per, 133 Fed. 970, 973: Courtney v. 


Beale, 84 Va. 692, 694, 5 SE 708]. } 


7 Abbott L. D. [quot In re Har- 
per, 133 Fed. 970, 973; Courtney v. 
Beale, $84 Va. 692, 694, 5 SE 708]. 


8. Syracuse v. Roscoe, 66 Misc. 
317, 327, 123 NYS 403. 
9 Syracuse yv. Roscoe, 66 Misc. 


317, 327, 123 NYS 403. 

10. Syracuse v. Roscoe, 66 Misc. 
317, 327, 123 NYS 403: 

[a] “Embezzlement” and “misap- 
propriation.”—‘“If there is a debt ex- 
isting for property or money embez- 
zled or misappropriated by a person 
occupying the technical fiduciary po- 
sition, there is a ‘defalcation,’ for 
the money or property is gone, and 
has not been made good. ‘Defalca- 
tion while acting-as an officer or in 
any fiduciary capacity’ [as used in 
|the U. S. Bankruptcy Act 1898] 
would seem to imply and include 
either embezzlement or misappro- 
priation or both. It was supposed 
that the use of the language em- 
ployed would forbid the discharge 
of any person from a debt created by 
his fraud, or by his embezzlement or 
misappropriation of funds or prop- 
erty, in whatsoever capacity; or rela- 
tion acting, and also the debts creat- 
ed by the defalcation of an officer or 
person occupying the technical trust 
or fiduciary relations known to and 
recognized by our law. It must be 
conceded, however, that the word 
‘defalcation’ is broader than ‘embez- 
zlement’ or ‘misappropriation.’ Neith- 
er class of debts so created should 
be construed out of the section pro- 
viding what debts shall not be af- 
fected by a discharge. But this case 
does not necessarily turn on this 
question.” In re Butts, 120 Fed. 966, 
970. See also Embezzlement [15 Cyc 
486]; Misappropriation [27 Cye T97]; 
and Bankruptcy § 722. 

11. Courtney v. Beale, 84 Va. 692, 
694, 5 SE 708 [quot In re Harper, 133 
Fed. 970, 973). See also Agency §§ 
411, 412; Counties §§ 159, 214; Limi- 
tations of Actions [25 Cye 1185, 
1186]: Municipal Corporations [28 
Cyc 475]; Officers [29 Cye 1455]; Pau- 
pers [30 Cye 1076; Schools and School 
Districts [35 Cye 869]. 

12. Ives v. Van Epps, 22 Wend. 


is undoubtedly binding.?® 


Total want of considera- 


CN. Y.) 155, 156 [quot Hatchett v. 
Gibson, 13 Ala. 587, 595]. See also 
ca and Counterclaims [34 Cye 

138. Webster D. [quot Council 
Bluffs Iron Works vy. Cuppey, 41 Towa 
104, 109]. 

14 Johnson D. [quot MeDonald v. 
Lee, 12 La. 435, 436]; Webster D. 
(quot Council Bluffs Iron Works v. 
Cuppey, 41 Iowa 104, 109]. 


15. Webster D. [quot Council 
Bluffs Iron Works v. Cuppey, 41 
Iowa 104, 109]. 

16. Webster D. [quot Council 


Bluffs Iron Works v. Cuppey, 41 Iowa 
104, 109]. 

17. Johnson D. quot MeDonald y. 

ey Sa: = 435, 436]. : 
ohnson D. [quot McDonald vy. 
Lee, 12 La. 435, 436]. 

19%. Webster D. [quot Council 
Bluffs Iron Works v. Cuppey, 41 Iowa 
104, 109). 

20. Pepper v. Warren, 16 Del. 225, 
229, 43 A 91 [quot Burris v. Boone, 
(Del.) S86 A 730]. 

21. Dis. Op. Council Bluffs Iron 
Works v. Cuppey, 41 Iowa 104 112. 

[a] “Without defalcation” com- 
mercial paper.—An instrument 
wherein one promises to pay a cer- 
tain sum or deliver certain property 
without defalcation is negotiable, 
and when transferred by indorse- 
ment before maturity is not subject 
to set-off or defense for want of con- 
sideration in the hands of the trans- 
feree. Under our law the distin- 
guishing feature of instruments pay- 
able to order of bearer in money is 
that they are not subject to such 
reduction or defalcation. This is the 
principal quality which is implied 
in the term “negotiable paper.” Coun- 
cil Bluffs Iron Works v. Cuppey, 41 
Iowa 104, 109. To same effect Me- 
Donald v. Lee, 12 La. 435, 436; Cum- 
berland Bank v. Hann, 18 N. J. L. 
222, 224; Tillou v. Britton, 9. N. J. L. 
120, 134; Houk v. Foley, 2 Penr. & 
W. (Pa.) 245, 250. See generally 
Bills and Notes § 50 et seq. 

22. Bouvier L. D. [quot Council 
Bluffs Iron Works y. Cuppey, 41 
Iowa 104, 109]. 

23. Houk v. Foley, 2 Penr. & W. 
(Pa.) 245, 250. 

24 Tagg v. Bowman, 108 Pa. 273, 
277. 16 WklyNC 159, 56 AmR 2045 

25. Pepper v. Warren, 16 Del. 225, 
229, 43 A 91 [quot Burris’ v. Boone, 
(Del.) 86 A 730]. 

26. Tagg v. Bowman, 108 Pa. 273, 
277, 16 WklyNC 159, 56 AmR 204. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 


tion founded on fraud, imposition, and falsehood is 
not defaleation, although, being relieved in the same 
Defaleation was unknown 
at the common law, according to which mutual debts 
were distinct and inextinguishable except by actual 


way, they are blended.?? 


payment or release.?* 


DEFALK. A term which is sometimes used to 
express one’s right to retain the value of his sery- 
ices out of a fund in his hands but belonging to 


another.*® It is synonymous with ‘‘recoup.’’s° 

DE FALSO JUDICIO. A writ of false judg- 
ment.°? : 

DEFAMATION.*? 


DEFAULT.** There is perhaps no larger or looser 
The term is a purely relative one, like 
‘‘negligence,’’ and means nothing more, and nothing 
less, than not doing what is reasonable under the 
cireumstances—not doing something which one ought 


word.3 


DEFALCATION—DEFAULT 


[18 C.J] 455 


cupies toward the other persons in the transaction.® 
There is in the use of the word no necessary impu- 
tation of negligence,®®> or culpability;8* and in ifs 
largest and most general sense it seems to mean 
only failing,S® failure,’ failure to perform,*® a fail- 


ing or failure,*! neglect or failure,t? owing to lack 


or failure of,# fault,t* omission.*5 
any failure is a default, whether it arises from the 
omission to perform a contract or from a neglect of 
duty,*® and in many reported cases the omission to 
pay a debt or to perform a contract is spoken of 


In one’ sense, 


as a ‘‘default,’’** although there is generally pres- 


to do, having regard to the relations which one oc- 


27. Houk v. Foley, 2 Penr. & W. 


(Pa.) 245, 250 

28. Com. v. Clarkson, 1 Rawle 
(Pa.) 291, 293. See also Set-Off and 
Counterclaim [384 Cyc 696-700]. 

29. Johnson vy. Johnson R. Signal 
Co., 57_N. J. Eq. 79, 90, 40 A 193. 

30. Ives v. Van Epps, 22 Wend. 
(N. Y.) 155, 156 [quot Hatchett v. 
Gibson, 13 Ala. 587, 595]. See also 
Defaleation ante p 454; Set-Off and 
Counterclaim [34 Cye 623]. 

31. Black L. D. 

32. Defamation: 

Generally see Libel and Slander [25 

Cye 150-364]. 

By use of mail see Post Office [31 

Cye 1005]. 

Civil liability of corporation see Cor- 
porations. 
Ground for divorce see Divorce [14 

Cye 627]. 

Provocation for homicide see Homi- 

cide [21 Cye 745]. 

33. Default: : 
Amendment of pleading after see 

Pleading [31 Cyc 397] 
Amercement for see Sheriffs and 

Constables [35 Cye 1829]. 
Continuing employment of servant or 

agent after see Principal and Sure- 

ty [32°Cye 78]. 

Credit price increased upon 

Usury [39 Cye 956]. 

Demand for payment, when neces- 

sary to fix see Sales [35 Cyc 673]. 
Excessive interest upon, in payment 

a principal see Usury [389 Cye 

5 


see 


}. 
Filing affidavit of merits as condi- 
tion to filing plea after see Plead- 
t ing [31 Cye 233]. 
n* 


Delivery of goods sold see Sales 
[85 Cye 243]. 

Payment see Accident Insurance § 
31; Chattel Mortgages § 246; 
Fire Insurance [19 Cyc 773]; Life 
Insurance -[25 Cye 824]; Mort- 

gages [27 Cyc 1526]; Mutual Ben- 
efit Insurance [29 Cye 169]; Of- 
ficers [29 Cyc 1385]; Sales [35 
Cye 272]; Vendor and Purchaser 
[39 Cyc 1367]. 

Performance see Compositions with 
Creditors § 39; Compromise and 
Settlement §$§ 64-67; Covenants 
§§ 91-168; Negligence [29 Cyc 
400]; Sales [35 Cyc 130]; Vendor 
and: Purchaser [39 Cyc 1367]. 

Indemnity by principal after see 
Principal and Surety [32 Cyc 164]. 

Judgment by see Judgments [23 Cyc 
coral dds 


Buyer of goods see Sales [35 Cyc 
605, 679]. 
Issue see Default of Issue post DP 


Member of: 

Building and loan association see 
Building and Loan Associa- 
tions § 53. 

Stock exchange see Exchanges 
[17 Cyc 868]. 

Principal see Guaranty [20 Cyc 


7 a 


144]; Principal and Surety [32 
Cyc 78]. 
Purchaser, as affecting right to: 
Recover for improvements see 
Vendor and Purchaser [39 Cyc 
2075]. 
Specific performance see Specific 
Performance [36 Cye 713]. 
Railroad, as ground for receiver 
see Railroads [33 Cyc 614]. 
Sheriff see Sheriffs and Constables 
[35 Cyc 1625,° 1630, 1722, 1726, 
1856, 1861, 1966]. 
Vendor as estoppel see Vendor and 
Purchaser [39 Cyc 1391]. 
Provision for, in contract for pur- 
chase of land see Vendor and Pur- 
chaser [39 Cye 1217, 1325]. 
Rescission of contract for see Sales 
[35 Cye 272]; Vendor and Pur- 
chaser [39 Cyc 1367]. 
34 Doe v. Dacre, 1 B. & P. 250, 
258, 126 Reprint 887 (per Eyre, C. J.). 
$5.. In re Young, 31. Ch. D. 168, 


Woods, [1898] 2 Ch. 211, 215]. 

fa] As used in a sheriff's account- 
able receipt providing for the pay- 
ment of the amount of a debt in de- 
fault of the delivery of the goods 
for which the receipt is given, the 
term means not the mere fact of the 
nondelivery of the goods, but a fail- 
ure to deliver amounting to a breach 
of the contract of bailment. Any fact 
which would excuse the maker of the 
receipt from returning the property 
would exempt him from liability to 
pay the stipulated measure of dam- 
ages, for in such case there would 
be no default. Mason y. Aldrich, 36 
Minn. 283, 286, 30 NW 884. 

{b] “Miscarriage” compared. — 
“The word ‘miscarriage’ was clearly 
intended to have a broader meaning 
than either ‘debt’ or ‘default,’ and 
should be so construed as to include 
the failure by a third party. ... The 
requirement that an actionable duty 
shall exist was made first by the 
court in cases of ‘debt’—because, un- 
less there was a ‘debt’ owing by the 
third party, that part of the stat- 
ute [of frauds] clearly did not ap- 
ply. The same requirement was later 
extended to ‘default,’ meaning ‘de- 
fault in any duty,’ and for the same 
reason. But the reason does not 
exist in the case of ‘miscarriage,’ 
i. e., the act of a third party, whether 
actionable or not, and the require- 
ment should not be made. In other 
words, if any meaning or force at all 
is to be given to the word ‘miscar- 
riage,’ it must mean scmething dif- 
ferent from or broader than ‘debt’ 
or ‘default’—and this is the only dis- 
tinction that can be made.”  Gan- 
yin v. Orr, 173 Mo. 532, 545, 73 SW 

7 


36. Sixteen Hundred Tons of Ni- 
trate of Soda v. McLeod, 61 Fed. 849, 
851, 10 CCA 115. : 

87. Dime Sav. Inst. v. Hoboken, 
42 N. J. L, 283, 288, 


ent an element of wrong—an element over and 
above mere failure to perform, not necessarily in- 
volving any dishonesty.#§ 
tions of the term are: A failure upon the part of 
one of the eontracting parties to do that which he 
had contracted to do;*® a failure in the performance 


More specific signifiea- 


88 Walsh yv. Paducah M. E. 
Church South, (Tex. Civ. A.) 173 SW 
ate [quot Cyc]; Doe v. Dacre, 1 


“ . 250, 258, 126° Reprint 887 
(per Eyre, C. J.). 
89. Dime Sav. Inst. v. Hoboken, 


42 _N. J... 283, 288. 

{a] As meaning failure—An im- 
provement certificate of a city pro- 
vided that the city should make and 
collect an assessment for the im- 
provement with due diligence, and 
that, in case the assessment should 
not be collected to meet the certifi- 
cate within two years from the date 
of confirmation, the city would pay 
the amount of the certificate upon 
thirty days’ notice of the default 
of the collection of the certificate. 
It was held that the word “default” 
did not necessarily imply culpability, 
as it often signifies only failure. 
Dime Sav. Inst. v. Hoboken, 42 N. J. 


L. 283, 288. 

40. In re Woods, [1898] 2 Ch. 
211, 216. 

41. Webster D. [quot Halverhout 


v. Southwestern Milling Co., 97 Kan, 
484, 487, 155 P 916]. 

42. Black L. D. [quot Halverhout 
v. Southwestern Milling Co., 97 Kan. 
484, 487, 155 P 916]. 

43. Standard D. [quot Halverhout 
v. Southwestern Milling Co., 97 Kan, 
484, 487, 155 P 916]. 

44. Stardard D. [quot State v. 
Cores, 52 Nebr. 770, 787, 78 NW 


45. Black L. D. [quot Halverhout. 
v. Southwestern Milling Co., 97 Kan 
484, 487, 155 P 916]. 

46. Burrill v. Crossman, 69 Fed. 
747, 752, 16 CCA 381 [rev on other 
grounds 179 U. S. 100, 21 SCt 88, 45 
L. ed. 106]. 
Burrill v. Crossman, 69 Fed. 
747, 752 [rev on other grounds 179 
U.S. 100, 21 SCt 38, 45 L. ed. 106]. 

fa] In an executory contract for 
the sale of land, the mere fact that 
the purchase money is due and has 
not been paid does not create a for- 
feiture nor is such neglect regarded 
by a.court of equity as a default 
until there has been an offer by the 
other party to pay. Wakefield v. 
Johnson, 26 Ark. 506, 509. 

48. In re Woods, [1898] 2 Ch, 211, 

° 


215. 

fa]. Criminal lability —A constt- 
tutional provision disqualified from 
holding office “any person who is in 
default as collector and custodian of 
public money or. property,” and it 
was held that the term “default,” as 
used in such section of the constitu- 
tion, implied more than a civil la- 
bility. There must exist a willful 
omission to account and pay over, 
with a corrupt intention or such a 
flagrant disregard of duty as fairly 
to justify the inference that the 
conduct was willful and _ corrupt. 
State v. Moores, 52 Nebr. 770, 780, 73 
NW 299 


49. Sixteen Hundred Tons of Ni- 
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or fulfillment of an obligation;®® the failure to per- 
form a duty or obligation;™ a failure or omission 
te de something required ;** an omission to do some- 
thing which one is called upon to do;** omission of 
that which ought to be done;** some omission to do 
that which ought te have been done by one of the 
parties ;* nonperformance of duty;** the nonper- 
formanee of contract duty;*? the nonperformance of 
a duty, whether arising under a contract or other- 


trate ef Seda v. McLeod, 61 Fed. $49, | 
$1, 20 CCA 115, 

{a] Applied under a charter party. 
—({1) Where a charter party stipu- | 


lated that the charterers should be | 
answerable enly for detention which | 


might result from their default, the 


court said: “Te what extent does 
this provision modify their obliga-~ 
tien? ... The most that can he 


elaimed for its effect is that it ex- 
eludes Hability of the charterers for 
delay im leading or discharging, if 
the delay result from a sudden or 
unforeseen interruption. er preven- 
tien of the act itself of loading or 
@ischarging, not occurring through 
the connivance or fault of the char- 
terers.” Sixteen Hundred. Tons. of 
Nitrate of Soda v. McLeod, 61 Fed. 
$49, $51, 10 CCA 115. To same ef- 
feet Burrill vy. Cressman, 69 Fed. 
747, Th2. 1G CCA $81. (2) A proviso 
im a charter party against liability 
for detention unless “by default” 
the charterers exonerates the char- 


terer from delay occasioned by a su-| 


perfor force acting directly on_ the 
discharsé of that cargo, and not from 
the direct action of such force, which 
by its operation on other vessels has 
eaused a crowded state of the docks. 
It exempts him only from delay from 
eauses beyond his control, acting. di- 
rectly to retard the discharging... The 
default does not mean negligence, but 
a failure of contract on, their part, 
unless it is caused by 
immediate vis major, or something 
like it. Thacher v. Boston Gaslight 
. Cas. No..13,850, 2 Lowell 
(3) “Default of the chart- 
erer,” as used im a charter party 
specifying that the charterer shall 
pay damage for detention of the ves- 
sel, provided such delay shall hap- 
pen by default of the charterer, does 
mot include a gelay eaused by the 
charterer requiring the shipper, after 
the delivery of a portion of .the 
goods at one dock, to move to another 
dock. in which several days are lost 
by reason.of the weather, there be- 
ing a custom by which the charterer 
could require the goods to be deliv- 
ered at the two different docks. The 
Mary E. Taher, 16 F. Cas. No. 9.209, 
1 Ben. 105. (4) The word should be 
construed as meaning the failure to 
perform some duty imposed by .the 
eentract. and such failure renders 
the charterer. liable only for de- 
murrage.. Washington Mar. Co. v. 
Rainier Mill, ete. Co. 193 Fed. 142, 
144. (5) The term “does not mean 
‘fault. but merely failure to comply 
With the agreement to complete the 
loading in the stipulated time. The 
only exception is vis major or its 
equivalent.” Southern Transp. Co. ¥. 
Unkel, 236 Fed. T79, TS2. 

50. Standard D. [quot State _ v. 
——e 52 Nebr. 770, TS7, T3 NW 


32}. 

Tal Right of action as affecting.— 
A man cannot “be said to be in de- 
fault upon a written obligation for 
the payment of money when, as yet, 
mo right of action has accrued 
against him thereon.” Osborn v. 
Rogers, 49 Hun 245, 247, 1 NYS 623. 

51. Halverhout vy. 'Southwestern 
Milling Co., $97 Kan. 484, 487, 155 P 


S16. = 
52 Bryan v. Alexander, 4 F. Cas. 
No. 2,064. 4 Woods 529 
(Man.) 18 


53. Alsip S Robinson, 
WestLR 39, 
Ss. Webster D. [quot Halverhout 


of | 


direct and | 


DEFAULT — 


In practice. 


|v. Southwestern Milling Co., 97 Kan. | 


| 484, 487, 155 P 916). 

55. Anderson L. D. [quot Hed Vv. 
Moores, 52 Nebr. T70, 787, 73 
299]; Davis v. Silverman, 98 App. 


Div. 305, 30% ag NYS. 58$;. Williams 
w. Stern, 5 Q. D. 409, 412; Albert 
v. Grosvenor rene Co, 3) Q: 
123, 129 [quot Union Trust. Co. v. 
St. Louis, ete, R. Co., 24 F. Cas. No. 
14,403, 5 Dili, 22). 
56. Anderson L. D. [quot State v. 


peers 52 Nebr. T70, 787, 73 NW 
fal “A default im office” is a non- 


compliance with the statute in. dis- 
charging any of the duties imposed.” 


Carpenter vy. Doody, 1 Hilt. (NY Y.) 
465, 468. 
57. Sixteen Hundred Tons of Ni- 


trate of Soda v. McLeod, 61 Fed. $49, 


$51, 10 CCA 115. 
58 Walsh Vv... Paducah .M.. E. 
A.) 173 SW 


Chureh South, (Tex. Civ. 
241, 244 [quot Cyc]. 

59. Cole v. Hines, 81 Mad. 476, 480, 

A 196, 32 LRA 455; Albert v. 

Grosvenor Inv. Co., L. R. 3 Q. B. 123, 
29 ee Arnot v. Union Salt Co., 
86 N. ¥. 501, 510, 79 NE_719], 

60. Daly v. Haight, 170 App. Div. 
69, 474. 156 NYS 538; Davis v. Sil- 
Fenmen. 98 App. Div. 305, 307, 90 NYS 
5S 

61. Anderson L. D. [quot State v. 
Moores, 52..Nebr. 770, 787, 73 NW 
299]; Williams v. Stern, 5 Q, B. D. 


409, 412; Albert v.. Grosvenor Inv. 
Co, Le .R> 3 -Q.°B. 123, 129 [quot 
Union Trust Co. v. St. Louis, ete., R. 
Co. 24 F. Cas. No. 14,403, 5 Dill. 1, 
2a). Standard D. [quot State v. 
Cy 52 Nebr. 770, 787, 73 NW 
~"68. Standard D. [quot State vy. 
Moores, 52 Nebr, 770, 787, 73 NW 
289]; Matter of Mallon, 43 Misc. 


569. 570. 89 NYS 554. 

6&4 Burrill L. D. [quot Page v. 
Sutton, 29 Ark. 304, 306]. 

65. Burrill L. D. paugt Page vy. 
Sutton, 29 Ark. 304, 306]. 

66 Burrill L. D. [quot Page v. 
Sutton, 29 Ark. 304, 306). 

. Acheson vy. Inglis, 155 Iowa 
239, 242, 135 NW 632; Peterson v. Kis- 
sell, 148 Iowa 516, 519, 125 NW 808; 
Wolfert v. New York City R. Co., 
53 Misc, 536, 537, 103 NYS 768. 

fa] Thus, when a defendant in an 
action at law omits to plead within 
the time allowed him for that pur- 
hose, or,fails to appear on the trial, 
he is said to make default; and the 
judgment entered in the former case 
is technically called a “judgment by 
default.” Burrill L. D. [quot Page 
v. Sutton, 29 Ark, 304, 306]. 
68. Wolfert v. New York City R. 
Co., 53 Mise. 536, 537, 103 NYS 768. 
[a] “Absence” compared and dis- 
ed.—In construing a statute 
providing for the rendition of a 
judgment in the absence of defend- 
ant, the court said: “It is claimed 
that the word ‘absence’ should have 
its ordinary and usual meaning— 
not present, withdrawn from _ the 
place—and that it refers to the time 
of the trial of the case and the ren- 
dering of .the judgment. On the 
other hand, it is contended that it 
means. that the defendant. has not 
appeared in the case; that ‘absence’ 
is equivalent to ‘non-appearance.’ The 
latter view of the case is taken by 
the supreme court of Nebraska in 
construing a statute precisely like 


: 


a 


Bp | 


“ 


wise ;°8 the nonpayment by the party bound to pay, 
without the consent of the parties having the right 
to waive the payment ;*® anything wrongful;®° some- 
thing wrongful ;*! a wrong ‘action 3° transgression.®® 
Omission 4 neglect; ;®> failure ;°* the 
failure of a party to take a step required by law 
in the progress of a legal action;*? a failure to ap- 
pear;®S a failure to appear and contest a point of 
law or fact by presentation of counter argument 


oe a (Strine v. Kaufman, 12 Nebr. 
3, 11 NW 867). We are not satis- 
fea with the reasoning of that case, 
nor inclined to follow it. as a pre- 
ecedent. The court held that the word 
‘absence’ in) their statute is synonym- 
ous with ‘default,’ and that if there 
had been no default there had been 
really no absence, Thus it has been 
held in that state if there has been 
a default, there can be no appeal 
from a judgment rendered; but if the 
defendant had made an appearance, 
trial was subsequently had and judg- 
ment rendered in his absence, the 
defendant could appeal. The court 
held that the words ‘in his absence’ 
are not to be taken literally, but that 
‘absence’ is used as an equivalent to 
‘Nnon-appearance to the action.’ We 
prefer to give the word ‘absence’ its 
ordinary definition, and treat it as 
meaning that the defendants were 
not actually present at the time of 
the trial and the rendering of the 
judgment, The phraseology of the 
statute concerning appearance and 
absence has some significance. It is 
provided in the matter of service if 
the defendant ‘fail to appear’ judg- 
ment shall not be rendered for a 
larger amount than is indorsed on 
the summons. (Justices Code, § 11; 
see also § 163.) In subdivision 2) of 
§ 113, it is provided that a judgment 
may be rendered dismissing the ac- 
tion, when the plaintiff ‘fails to ap- 
pear’ at the time specified, in the 
summons, or, within an hour there- 
after or updéh adjournment. Section 
114 immediately following provides 
‘when judgment has been rendered in 
defendant’s absence, it may be set 
aside,’ etc. We must believe that 
‘absence’ has a different, or at least 
a more limited meaning than the 
words ‘fail to appear’; for it is not 
deemed sufficient to state generally 
if the party fail to appear the action 
pending will, be dismissed, but it is 
specified if he fail to appear at @ 
particular time, naming it, then in 
that event, judgment of dismissal 
will be rendered. From these sec- 
tions cited and others we must be- 
lieve that the phrase ‘fail to appear’ 
is used in our statute as equivalent 
to ‘default... There is a plain differ- 
ence in meaning between ‘default’ 
and ‘absence’; ‘default’ signifying 
that there has not been an appear- 
ance at any stage of the action by 
the party in default, while ‘absence’ 
means that the party was not present 
at a particular time, naming it. ‘“De- 
fault,’ as used in our statutes, is the 
antithesis of ‘appearance,’ while ‘ab- 
sence’ is the opposite of ‘appearance 
at a specified time.’” Covart  v. 
Haskins, 39 Kan. 571, 573, 18 P 522. 
[b] “Default day” synonymous 
with “appearance day.”—The terms 
as used in Rev. St. art 3061, provid- 
ing that any party desiring, a trial 
by jury shall make application there- 
for on the first day of the term, un- 
less it is an appearance case, in 
which event the application shall be 
made on “default day,” read in con- 
nection with art 1280, as amended by 
the act of April 13, 1891, and arts 
1281,. 1282, are synonymous. ‘The 
court said: “We think that the 
words ‘default day’ and ‘appearance 
day,’ as used in the statutes quoted, 
have the same meaning; in other 
words, ‘default day’ is ‘appearance 
day,’ which is the second day of each: 
term of the district court.” Cruger 
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ovo he Pere oe a 


or proof ;*® nonappearance;7° the nonappearance of 
a plaintiff or defendant at court within the time pre- 
seribed by law to prosecute his claim er make his 
defense ;"* any omission or neglect to plead er to ap- 
pear ;* neglect or omission of a »requirement.** 
The term when applied to a defendant is frequently 
used in a much wider sense, and a failure to enter 
a plea, answer, affidavit of defense, ete., as well as 
for want of appearance, is included in the defini- 
tion.7* In the expressions **judgment by default,’* 

and ‘‘a juror making default,”’ it is to be understood 
ree eR than when abstracted from such other 
words.*> 

DEFAULTER. One who makes the default;"* 
fails to perform a public duty; fails to account for 
public money intrusied to ‘his eare;*> a delin- 
quent;*® one whose peculations have brought him 
within the cognizance of the law,®? to the extent, at 
least, of excluding him from a public trust? The 
word may be used to charge either @ criminal offense 
or an offense not eriminal.S? 

DEFAULTING OFFICIAL A statutory term 
which has been construed in its broad sense as in- 


DEFAULT—DEFEASANCE 


[18 C.F.) 457 


eluding every official who fails to perform his full 
daty, and not limited merely to officers found 
guilty of collusion or defaleation. 

DEFAULT OF ISSUE. Failure to have living 
ehildren or descendants at a given time or fixed 
point; an indefinite, failure. of issue SS—issne 
beimg used im reference te persons not. in esse, 


and as synonymous. with ‘‘heirs. of | the 
bedy,*? S$ 
DEFEASANCE.* A correet definition of a de- 


feasance may be had in stating its derivation,’ whieh 
according to Lerd Coke: is the French word <‘de- 
faire,** that is, to defeat-or undo, ‘‘infeetum red- 
dere quod factum.’’ The true meaning of ‘this 


} language is to make veid the principal deed? Tt is 


an instrument which avoids or defeats the foree or 
operation of some other deed or estate;®? a eol- 
lateral deed? made at the same time with a feoff- 
ment or other conveyance,** eontainine certain con- 
ditions, upon the performance of which=the estate 
ilien created may be defeated or totally undone ;** 
& condition relating to a deed, as to an obligation, 
which, being performed by the obligor, the act is 


v. oo (Tex. Civ. A.) 26 SW 


282, 

~& oer gotson v. Becker, 39 Mise. 
813, 815, 81 NYS $21. 

70. Bouvier L. D. {quot Steenrod 
v. Wheeling, etc. R. Co. 25 W. Va. 
133, 137]. 

7i. Bouvier L. D. [quot Lawier 
v. Bashford-Burmister Co., 5 Ariz. 94, 
eee 46 P 72), 

Daly v. ate 170 App. Div. 
acs 474, ise NYS 5 

7S. Standard D. poe State wv. 

aoe 52 Nebr. 770, TS¥, 73 NW 


74 Lawler v. Bashford-Burmister 
Co., ertiee 94, 98, 46 P 72. 

75. v. Dacre, 1 B. & P. 250, 
258, is Reprint 8ST (per Eyre, C J.). 

76. Webster D. [quot Walter v. 
Erdman, 4 Pa. Super. 348, 354). 

77. Webster D. {quot Walter v. 
Erdman, 4 Pa. Super. 348, 354]. 
Webster D. 


Webster D. [quot Walter v. 
Erdman, 4 Pa. Super. 348, 354}. 

80. Anderson L. D. [quot State v. 
Moores, 52 Nebr. 770, TST, 73 nahn’ 
299]; Deepwater Farmers’ Bank 
Ogden, 192 Mo. A. 243, 252, 182 sw 
501, 188 SW 201; State v. Kountz, 
12 Mo. A. 511, 513. 

$1. Anderson L. D. [quot State v. 
Moores, 52 Nebr. 770; 7S8¥, 73 NW 
299]; State v. Kountz, 12 Mo. A. 511, 
513. See also Default ante p 455. 

fa] Im this sense the word 
not mean an act which may be mere- 
ly a default, fault, or offense, even 
though the adorn: may be be felony. 
Deepwater Farmers’ Bank Ogden, 
192 Mo. A. 243, 252, 182 sw 503, iss 


SW 201. 

$2. Walter vw. Erdman, 4 Pa. 
Super. 348, 354. 

bal ion of An in- 


crime.—. 

dictment for libel alleged that de- 
fendant had’ published the words 
“Captain John was elected harbor- 
master of St. Louis, and could not 
ualify because he was a defaulter.” 
t was objected that the word “de- 
faulter” had numerous meanings 
which imputed nothing criminal, and 
that therefore the indictment was de- 
fective in not showing by innuendo 
or otherwise that the word was used 
and understood in a sense implying 
erime. The court said: “When the 
term defaulter is employed to explain 
a disqualification’ for holding a pubd- 
lic office, but one meaning can attach 
to it in the minds of all persons of 
ordinary intelligence, who have a 
—— vores OS tee Eneg- 
sh language an m Si 
esas ail one ae te wom 
nect a mere uency as 
minor social obligations, or the Pon 


ee _ ye 


does 4st: abs Lae, ete, coy a 


ment of ordinary debt< The univer-} Saund: 47 note 1,335 Reprint 645 [cit 
sal application ‘of the word in that | Comyns Dig. tit “Defeasance” Al. 
connection is matter for judicial no- Sa. 2 Blackstene Comm. pp 327, 
tice... . So to describe: a citizen | 342 [quot Pisses v. Mann, 9H Cas. 
who is free from that stigma, is ii- | No. 4,847]. 
belous”" State v. Kounts, 12 Mo. A. fa] “tt is a separate deed, (1) as 
311, sy Bs distinguished from a condition, which 
Ss. mis W. McNulty, iS a recital made at the same time 
121, 130 “100 NYS and annexed to or Snserted im the 
same deed:” Bouvier I. BD. [quot 
Epperson Yr. Epperson, 103. Va: 471, 
475, 62 SE 344; Simmons v. West 
Virginia Ins Ca. 8 W. Va. 474, 486); 
Sheppard Touchst. Bp 


Si Mise. 
951. 


quot Halverhout 

v. Southwestern Milling Co. 87 Kan. 
484, 487, 155 P $16]. 

fa] “Im default of such issue” as 

Bruere v. Bruere, 35 


8& Black L. D- 


used in a trust. Comyns Dig.> 


NU J. - Big. 432, 435. . | 388 [heth quot Piass v. Mann, 9 F. 
SS. George v. Morgan, 16 Pa. $5,/ Cas. No. 4, Reg tl E Lippincett v. ‘Tilton, 
107. WN wile 361, 364. (2) But it has 


often been held that where, upon & 
conveyance ef an estate or interest in 
land. there is a stipulation im the 
deed Itself that the estate shall be 
recenveye@ upon the payment of 
money, such stipulation constitutes a 
Gefeasance. Nugent v. Riley, 1 Meta. 
(Mass.) LIT, 219,33 AmD 355. 

{hb} “Bo “make a @ good defeasance, 
it must be by deed. It must recite 
the deed it relates to, or at least the 
most material part, thereof.” Shaw 
vw. Erskine, 43 Me. $71, 373 [cit-2 
Blackstone Comm. Pp 342; 1 Coke 
Inst. pp 236, 237; 2 Jacob L. D. Pp 230; 
3 Lev. p 237}. 

SS... 2 Blackstone ——— pp 327, 
342 [quot Flags= v. Mann, § F. Cas. 
Ne 4.$4T). 

{a} Date and execution —(i) It is 
Rot mecessary that the dates of the 
twe) Instruments be alike in 
that one may be a defeasance of the 
ether, but they must be executed at 
the same time and be part of the 
same trausaction... Harrisen vy. Phil- 
= Academy, 12 Mass. 456. 463. _ (2) 
er even any instrument in 
oriiteas made at.a subsequent time, 
may be a valid contract, but cannot 


S& George Vv. <r 16 Pa. 95, 
10%. See also Deeds 311; Descent 
and Distribution [14 Gye 4h}; Wills 
{40 Cye 1502. 1533}. 

= See Bonds § 21; Chattel Mort- 

$$ 13, 75; Deeds $ T3; Fraud. 
Statate ‘of (20 tive 213); Mortgages 
(27 Cye 994, 1082}; Sales [35 Cye 38, 
659]; Wills [40 Cre =yrty 
S& Fiage v. Mann, 3 F. Gas. No. 


4,847. 
$2. Coke Litt. p 236b {quot Flags 
™% Mann, 2 F. Cas. No. 4,847; Esear- 
bia Land, ete, Ca vw. 
Inspectors, ete, Assce., 
242, 52 S TiS, 138 AmSR 121; 
eott vw. Tilton, 14 No TnL. $61, 364]; 
4 Cruise Dig. p 82 [quet Shaw v. 
ao 43 Me. 371, era). 

Vv. Mann, 9 F. Cas. Ne. 


Ferry Pass Inspectors, ete, A 
59 Fla. 239, 242, 52 S T25, 188 AmsR 


121. 

a] Historical. — (i) Im former 
times mortgages are ree made 
in this manner: cot eae bw 
feoffed the pectun gens al @ at the 
same time executed a deed of defeas- 


whereby the feoffment was ren- 
aened void on repayment ef ox operate as a defeasance; cannot af- 
feet, or qualify the title wested by 


money borrowed at a certain day. 

@) But Sach 
temanced and quent contract would be altogether 
the time ~* personal im its nature, and imopera- 
tive, otherwise than as. the founda- 


Blackstone Comm. p 327. the prior conveyance. 
this method was discoun 
condemned as early as 
Lora Chancellor Talbet (Cotterel v¥. 
Purchase, Cas t. Tal. 64 25 Reprint 
663), (3) and defeasances are new of 
rare occurrence, — practice in mod- 


ern times being to imelude in the/23. (3) “It is to be made between 
Same Geed, the mor both the/ the same persons t were 
conveyance of the land te the alienee,/ to the first deed .. . — at the 


ne 2 or nee the first ee 
ore.” Shaw v. Erskine, - ; 


S73. €4) Te. “raust . be 

| executed by the person whose estate 

f opersan | is to be defeated.” Miller v. = 

v. Epperson, 108 Va. Ty Nis ee SE BSS Dine Re 953, > 

Simmons v. West Virginia Ins. 4, Blackstone Comm. e at 
. 8 W. Va. 474, 486); Die. | 342 roth Pliage v. Mann, 3 

{ uot Flags v. Mann, 8 F. No. | Na. 4847; Ferguson v. Boyd. 169 

to | A847 eS epee We ee i4 N. oN ge oN — 81 NE a 82 NE. ae 
3. Foweill Porrest, ise Dig. Pp $2. (quot, Shaw v. 


48 [is C.J] 


@isabled and made void, as if it had never been 
dene;* s condition defeating the title of the 
grantee ;** something which defeats the operation of 
Tt has been said te mean 
something in the nature of redemption.®S The term 
dees not apply te coeds and chattels 
DEFBASIBLE* Capable of being or Hable te be 


a deed or doeument.* 


aveided, overruled, or undone* 


Defeasible title. One that is capable of being an- 
nulled or made void—not one that is already void, 


er an sbsoluie nulhtyS 
DEFSBAT. 
nall and void.S 


As a noun, frustration;* a rendering 
As a verb, to resist with suceess.® 
DEFRCT. A want or absence of something nee- 


DEPEASANCE—DEFECT | 


absence of something essential te completeness; a 
ee or pee of Se a eee im some- 
thing essenti to the proper use for the purpose 
for whieh a thing is te be used.” 

Defect of form. An imperfection in the style, 
manner, arrangement, or nonessential parts of a legal 
| Instrument, plea, indictment, ete., as distinguished 


from a defeet of substanee.® 


Defect of reason. A statutory phrase which means 
disease of the mind.** 


Defect of substance. An imperfection in the body 


essary® for eompleteness or perfection ;*~a laek or ! 


Erskine. 43 Me. 371, 373]: Miller vy. 
Quick 158 Mo. 495, 5¢3, 59 
Laey wv. Kynaston. 
Reprint 434: Fewell vw. Forrest, 
Seund. 47 note 1. $5 Reprint 645. 

{=j Tt is of the very essence 
a & technically .so sus! 
thet it defeat the no cipal deed and 
make it vweid ab initio, 
dition is perfermed Fises v. Mann, 
§$ F. Cas. Na 4.847. 

fb} J ny 
wpen the payment of a specified sum 
and interest, at a specified time, made 
at the some time and of the same 
Gate as the deed. is . 


ment In form and terms reasonably} 


. - an instre-| 


| 


} 


[quot Walker v.| 


Sayers, 3 Bush (Ky.) S79, 582]. 

S&S Webster D. [quot Walker v. 
Sayers, 5. Bush (Ky.) 579, S82] 

& Webster D. [quot Walker v. 
Sayers. 5 Bush os ) 579, $82]. 

fa] “obstruct” and 
| shinder.” —1) whens a statute pro- 


if the con-/ vided that, if any persons, ete. should 


abscend. er conceal themselves to 
“defeat or obstruct” any persons who 


“A bend for a recomveyance | have title, from maintaining any ac- 


tiens, ete, and a defense to the ac- 
tien was that the acts of the sureties 
im inducing the payee of the note in 
question not to sue until after seven 
Fears had expired amounted to a 


adapted and SDprOpriate te serve as} hindrance or obstruction to the suit, 


a defeasince™ _Suuman wv. James, 34 
Mimn. 527. 550. 27 NW 66. 

fe] A policy of imsurance depes- 
ited as collateral security to = bill 
ef sale has been held not a defeas- 
@mce or condition requiring registra- 


tien. within the English Bills -of 
Sales Act. Carpenter v. Deen, 23 
QB D see 


95. Shepperd Touch$t. p 396 [auot 
Pisses v. Mann. § F. Cas. Ne. 4.847]. 

96. Bilsibere v. Beckett, 18 Q. B 
D. $6, 10> 

~ im re Sterey. 52 L- J. Ch 39, 
#2 [cit Blsibers vy. Beckett. 18 Q BL 
D. 36, $9]. 

SS Bisibere v. Beckett. 18 Q. 
BD. 3. 103. See also Mortgages [ 
Cre 178% et seq]. 

98. Bisibers v. Beckett, 18 Q. B 

. 86. 103 

fa] Bit ef sale—Where « bill of 
Sele contained a srovision for the 
™aintenznce or defeasance of the 
security, Dey. J. ssid: “It appears 
to me thet the expression iefeazance’ 
ean only mean the putting an end to 
the existence of the security by the 
realization of the value of the goods 
for the benefit of the mortgagees.” 
Consolidated Creait. 
Gosney. 160. BD. 2 SLIGO B. 
61. &2 [eit Lumley v. Simmons. 55 

J. Ch- 758, T6@ and crit Blaibere 
¥ Beekett_ is QB D 96 56 L. J. 
Q B. 35. 37 (where Lindley, L. J.. in 
speaking of a bill of sale which con- 
tained a stipulstion “for the mainte- 
Bence or defeasance of the security.” 
ssid: “It is evident ... that ‘de 
feasance’ here cannot be taken im its 
strict sense Im my opinion the word 
here points toe some condition to be 
performed which puts an end to the 
seeurity. =s. for imsteance. a condi- 
‘tien 2s to redemption. It means a 
eondition defeatine the title of the 
frentee. a2 matter with which the 
stipulstion here hes nothing te do™}]. 
But see Lester v. Hickling. [1916] 2 
K. B. 302 (where “condition” and “de 
feasance™ are used interchangeably 
and spplied to a bill of sale of chat- 


tels) 
Defeasible fee see Deeds § 281: 
isa $16 Cre ses]: Wills [40 Cre 


Kinney therington, 3S | 
on. 74. $2, oat Pp iors. 


3. Webster D. [quot Elder v. Schu- 
macher, IS Cole. £33, £48, 33 P 175]. 


the court said: “The words ‘defeat 
er obstruct,” as used in the act, sig- 
nify the performance of some act 
en the part of the sureties, which 
will amount to a prevention er hind- 
rance of a Suit im epposition to the 
will and rights of the creditor, such 
as he cannot with reasonable dili- 
gence avercome. The terms import 
resistance and obstruction to his 
rights, and unless the acts com- 
plained of are, in point of fact, such 
2S would hinder and prevent him 
from bringing the suit, notwithstand- 
ine his desire to do so. they cannot 


} properly be said ‘to defeat or ob- 


Struc?’ such suit." Coleman v. Walk- 
er. 3 Mete (Ky.) 65, 68. TT AmD 


163 [quot Walker v. Sayers, 5 Bush 
(Ky.) 578, 581, 582]. (2): Im a sim- 
ilar statute ef a later date in which 
the term used is “or otherwise ob- 
struct or himder.” a distinction is 


meade between the words “defeat” 
and “hinder.” Walker v. Sayers, 
upra. 

[bl Contest of a will—A portion 


ef the heirs at law of a decedent em- 
ployed an attorney to render services 
in a contest against the probate of 
an alleged will of the decedent, by 
which the heirs agreed to pay the 
attorney a stipulated fee “in case the 
will is defeated.” It was held that 
the will was defeated, within the 
meaning of the contract, where a 
decree Was entered by the prebate 
court In accerdance with a stipula- 
tion between all the parties in imter- 
est. secured with the aid of the ef- 
forts of the attorney, and of his ad- 
vice, fixing the basis of distribution 
of the property of the decedent in 
kind, which, with the exception of 
some inconsequential bequests. was 
wholly at variance with the provi- 
Sions of the will, and under which 
the clients of the obligors in the con- 
tract received a larger part of the 
estate than their share as heirs at 
law. Ingersoll v. Coram, 127 Fed. 
418, 431. 

fe] “Defeated by abandonment."— 
The term as used in Gen. St. tit 1 § 
390. providing that no dam shall be 
erected to the injury of any mill site 
on the same stream on which a mill- 
dam has been lawfully erected, un- 
less the right to maintain such mill 
“shall have been lost or defeated by 
abandonment or otherwise,” does not 


| 


) von ce v 


or substantive part of a legal imstrument, plea, in- 
dictment, ete., consisting in the omission of seme- 
thing which is essential te be set forth. 


mean a material less of the right to 
use such mill site, Inasmuch as a 
party has absolute dominion over his 
ewn property, subject only to the 
right ef eminent domain, and could 
net therefere literally lose the right 
to maintain the mill, but enly such a 
neglect to use it as Showed that the 
elgie: had no intention of Improv- 
ing it again for milling purposes. 
on Smith, Conn. 156, 


{a] Defeated party.—The term as 


used in Bankr. Act (1867) § 8§ pro- 
viding that no appeal shall be al- 


lowed in any case from the district 
to the circuit court unless it is 
claimed and notice given thereof to 
the assignee or to the defeated party 
im equity, means the opposite, ad- 
verse, or successful party. “The de- 
feated party in equity is generally 
the one who takes the appeal, and 
does mot, therefore, require notice, 
but must give it... . The purpose of 
the act, the remainder of the section 
in which the word is used, and the 
impossibility of any other reasonable 
meaning, requires” this construction. 
Wood v. Eaeiey, 21 Walk, (U. S.) 640, 
642, 22 Li. ed. 683. 

e] “Intent to defeat” equivalent 

“Intent to defraud.”—Laing v. 

Siteereal. 12 Ont. Pr. 366. 

7. See also Defective pest 459. 

Any defect see Any $3 C. z 3 237 


note 4. 
Defect of partes see Parties [30 


Cye 140]. 

Formal defect or irregularity see 
Formal [19 Cye 1431 note 8]. 

Latent defect see Latent [25 Cye 
161 note 24}. 

and notorious defect see Open 
[29 Cye 1494 text and note 15]. 
anos defect see Patent [380 Cye 

8S Imperial D. [quet Ree v. 
Creighton; 19 Ont. 339, 344]; Webster 
D. {quot Bliven v. Sioux City, $5 
Towa 346, 351; 52 NW 246; Boldt v. 
Buéwig, 19 Nebr. 739, 742, 28. NW 
280}; Haney-Campbell Co. v. Preston 
Creamery ee 119 TIewa 188, 198, 
93 NW 297. 

[a]. “Any defect whatever” as 
used in a contract in reference to the 
sale of-a vessel. Shepherd v. Kain, 
5 B. & Ald 240, T ECL 187, 106 Re- 
print 1180; Taylor v. Bullen, 5 Exch 
con 785, 155 Reprint 339, 1 Ens L&Eq 


9. Webster D. [quot Bliven v. 
Sioux City, 85 Towa 346, 351, 52 NW 
246; Boldt v. Budwig, 19 Nebr. 733, 
742, 28 NW 280]; Haney-Campbell Co. 
v. Preston Creamery Assoc., 119 Iowa 
188, 198, 93 NNW 297. 

10 Tate v. Latham, [1897] 1 Q. B. 
502, 506. 

ll. Bliven v. Sioux City, $5 Iowa 
346. 351, 52 NW 246. 
oe Hamilton v. Groesbeck, 19 Ont. 


1S. Black L. D. 


14. Peo. v. Carlin, 194 N. Y¥. 448, 
455, ST NE 805. See alse Criminal 
Law § T2 et seq. as 

15. Black L. D. vor 


For ister cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


DEFECTIVE. = Insufficient.17 
DEFENCE.'* 
DEFEND. In a broad sense, 


maintain affirmatively the rights of a person; to 
In a narrower sense, to 
contest and endeavor to defeat a claim or demand 


secure against attack.?? 


16. Defective: 
Acknowledgment see Acknowledg- 
ne §§$ 43-67; Adverse Possession 


Affidavit see Agriculture §§ 117-119; 
Arrest § 181; Executions [17 Cyc 
1425]; Executors and Administra- 
tors [18 Cyc 491]; Garnishment [20 
Cyc 1043] 

Annexation proceedings by city see 
are Corporations [28 Cyc 


Application for: 

Certiorari see Certiorari § 162. 

Condemnation see Eminent Domain 
[15 Cyc 859]. 

Sale of decedent’s property see 
Executors and Administrators 
{18 Cye 724]. 

Appointment of executor or adminis- 
trator as ground for vacating sale 
see Executors and Administrators 
[i8 Cye 804]. 

Approach to station see Railroads 
{33 Cye 806]. 

Assessment see Municipal Corpora- 
tions [28 Cyc 1170]; Taxation [37 
Cye 1094, 1212, 1262]. 

Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors § 52. 

Attachment proceeding see Attach- 
ment § 991. 

Award of arbitrators see Arbitration 
and Award § 424. 

Ballot see Elections [15 Cyc 352]. 

Bond see Appeal and Error $§ 1441, 
1460; Attachment § 312; Bail §§ 42, 
252; Costs § 543; Executors and Ad- 
ministrators [17 Cye 1205]; Officers 
[29 Cye 1452]. 

Bridge see Bridges §§ 62-114. 

Building see Adjoining Landowners 


§ 

Chattel mortgage see Chattel Mort- 
gages § 44. 

ee on test of will see Wills [40 

e TA 

Peo ica et fn proceeding see Emin- 
ent Domain [15 Cye 829] 

Creation of express trust as creating 
posurens trust see Trusts [39 Cyc 


9}. 

Deed see Deeds § 34 et seq. 

Distress see Landlord and Tenant 
[24 Cye 1323]. 

Document that may be reformed see 
Reformation of Instruments [34 
Cye 392). 

aa sewer see Drains [14 Cyc 
105 

Drawing, impaneling, or constitution 
TY ern jury see Criminal Law § 
744. 

Entry of judgment see Judgments 
[23 Cye 854, 1095]. 

Equipment, liability to trespasser or 
“org for see Railroads [33 Cyc 
174 

Execution of: 

Levy as ground for setting aside 
sale see Executions [17 Cyc 
1273]. 

Power see Powers [31 Cye 1143]. 

Fence to track see Railroads [33 Cyc 
1109, 1203, 1235, 1266. 1295, 1308, 
1317]. 

Findings of referee see References 
{34 Cye 843, 874]. 

Foreclosure sale see Mortgages [27 
Cye 1504, 1712, 1732]. 

Garnishment proceeding see Garnish- 
ment [20 Cye 1075]. 

Goods sold see Sales [35 Cyc 69, 90, 
aaah 234, 376, 411, 423, 428, 450, 

Indemnity bond see Sheriffs and Con- 
stables [35 Cye 1767]. 

Indietment see Indictments and In- 
formations [22 Cye 157]. 7 

Inventory and appraisement see Exe- 
ecutors and Administrators [18 Cyc 


Issuance of en see Executions 
{17 Cye 1047] 


- 


DEFECTIVE—DEFENDANT 


[18C.J.] 459 


made against one in a court of justice;** to contest 


a suit.’4 
to protect;?° to 
as distinguished 


who is a party 


Jail, escape of Giese from see 
Prisons [32 Cyc 343]. 

Judgment see Executions [17 Cyc 
1152]; Judgments [23 Cye 854]; 
Judicial Sales [24 Cye 70]. 

Levee, liability of builder see Levees 
[25 Cye 193]. 

Levy see Sheriffs and Constables [35 
Cye 1642]; Taxation [37 Cyc 976]. 
Management of engine see Railroads 

[33 Cye 1332, 1367, 1379, 1396]. 

Mandamus proceeding see Mandamus 
[26 Cyc 468]. 

Mechanic’s lien, notice of claim see 
Mechanics’ Liens [27 Cyc 200]. 

Bere ar see Mortgages [27 Cyc 985, 


] 

Nomination certificate see Elections 

« [15 Cye 338]. 

Notice see Judicial Sales [24 Cyc 381; 
Justices of the Peace [24 Cyc 690]; 
cee girs and Tenant [24 Cyc 

a 

Ordinance as affecting proceedings 
for municipal improvement see 
or eros Corporations [28 Cyc 


Organization of grand jury see Grand 
Juries (20 Cye 1325]. 

Pleading see Pleading [31 Cyc 1}. 

Preliminary complaint see Criminal 
Law § 499 et seq. 

Prior proceedings as affecting tax 
title see Taxation [37 Cyc 1479]. 

erate road see Towns [32 Cyc 


Process see Process [32 Cyc 518]. 

Proof of claim in Yr sr nage | see 
Bankruptcy §§ 516, 

wif record see — [34 Cyc 


590]. 

Quality of goods sold see Sales [35 
Cyc 137, 239, 409, 556, 604]. 

Railroad crossing see Railroads [33 
ery 935, 1043, 1056, 1080, 1126, 


Railway track in street see Street 
paidee (36 Cye 1497, 1501, 1582, 
Record see Criminal Law § 3107; 
Judgments [23 Cyc 854]; Justices 

of the Peace [24 Cyc 706]. 
Redemption of mortgage prorcceinae 

see Mortgages [27 Cyc 1 d 
Report of referee see ee [34 

Cye 843, 874]. 

Roadbed or track ‘air Railroads [332 
Cyc 706, 740, 885, 900). 

Roadway or an eer liability of 
railroad to trespasser or licensee 
see Railroads [33 Cyc 774]. 

Scire facias see Scire Facias [35 Cyc 
1153, 1156]. 

Security for costs see Costs § 543. 

Sewer see Drains [14 Cyc Leet 

Statute see Statutes [36 Cye 968]. 

Statutory dedication see Dedication 
§ 56 et seg. 

Street or highway see Highways [37 
Cyc 285, 292]; Municipal Corpora- 
tions [28 Cyc 1366]. 

Title see Vendor and Purchaser [39 
Cye 1406]. 

Verdict see Criminal os § 2580 et 
seq; Trial [38 Cye 1893]. 

Ree easeee, of pleading see Pleading 
[31 Cye 546]. 

Vessel, warranty of owner as to see 
Shipping [36 Cyc 968]. 

Warrant see Arrest § 203; Criminal 
Law § 526 et seq. 

17. State v. Lavalley, 9 Mo. 834, 
836 (where the court said: “The 
words ‘defective’ and ‘insufficient,’ al- 
though differing somewhat in sig- 
nification, are frequently used indif- 
ferently by the Legislature as mean- 
ing the same thing; and as applied to 
recognizances, there can scarcely be 
said to be any distinction in fact’). 

18. See Defense tp 463. 

19. — also aoe err Ow post this 
page; lense pos 

20. Black L. D.; PS ae v. Frank- 
fort Mar., etc., Plate Glass Ins. Co., 


DEFENDANT.’ The adverse party to an action, 


from the plaintiff or complaining 


party;*° a party sued in a personal action;*7 one 


to an action against him in the 
ess H. 485, 496, 57 A 655, 101 AmSR 


21. Matter of Tartaglio, 12 Misc. 
245, 246, 33 NYS 1121. 

{a] Where a treaty between the 
United States and the kingdom of 
Italy provided that consuls general 
“may have recourse to the author- 
ities of the respective countries with- 
in their respective districts, whether 
federal or local, judicial or executive, 
in order to defend the rights and in- 
terests of their countrymen,” the 
court said: “The term ‘defend,’ as 
used, is to be given the broadest 
meaning, and includes the power to 
maintain affirmatively the rights of 
the consul’s countrymen, and our lo- 
cal as well as federal judiciary must, 
in obedience to the treaty, recognize 
such rights.” Matter of Tartaglio, 
12 Mise. 245, 246, 23 NYS 1121. 

22. Sanders v. Frankfort Mar., 
etc,, Plate Glass Ins. Co., 72 N. H. 
485, 496, 57 A 655, 101 AmSR 638. 

23. Black L. D. [quot Boehmer v. 
Big Rock Irr. Dist., 117 Cal. 19, 28, 
48 P 903; American Soda Fountain 
Co, v, Dean Drug Co., 136 Iowa 312, 
321, 111 NW 534]. 

{a] In a policy of liability insur- 
ance (1) providing that the insurer, 
if suit was brought against the in- 
sured to enforce a claim for dam- 
ag2s on account of an accident cov- 
ered by the policy, on notice thereof, 
would take charge of the litigation, 
and on behalf of the insured defend 
against such proceedings, “defend’’ 
means, necessarily, that all the pro- 
ceedings in the suit founded on the 
claim for damages against the in- 
sured must be taken care of by the 
insurer. Sanders v? Frankfort Mar., 
etc., Plate Glass Ins. Co., 72 N. H. 
485, 496, 57 A 655, 101 AmSR 688. 
(2) It means to bear the burden of 
the litigation, to defray the expense 
of carrying it on. Munro v. Mary- 
land Casualty Co., 48 Mise. 183, 187, 
96 NYS 705. 


24. Sanders v. Frankfort Mar., 
ete., Plate Glass Ins. Co., 72 N. H. 
485, 496, 57 A 655, 101 AmSR 688. 


BF age and defends” see 11 C, J. 
Dp 

25. Defendant: 

Generally see Parties [20 Cye 98]. 
In error or on appeal see Appeal and 

Error $ 970 et seq; Criminal Law § 

$359 et seq. 

26. State v. Bradley, 1923 Mo. 33, 
41, 91 SW 482. 

{a] Surety.—In a statute relating 
to the right of a defendant to re- 
deem from forclosure, “defendant” 
means the principal debtor, or person 
in whom is the legal, or possibly an 
equitable, title in and to the prem- 
ises sought to be redeemed, and does 
not include a surety on a promissory 
note secured by the mortgage. Mil- 
rer v. Ayres, 59 Iowa 424, 426,13 NW 

27. Bouvier L. D. See also Glass- 
man vy. Behr, 181 Ill. A. 258, 260. 

{a] Plaintiff and defendant—‘For 
the purpose of bringing an action in 
a court of law, the party prosecut- 
ing is for convenience of reference 
styled ‘plaintiff,’ and the party de- 
fending defendant. The terms are 
convertible, however, and changeable 
whenever the exigencies of the case 
require. A few examples will suf- 
fice. Thus, the party against whom 
a writ of error is taken is styled ‘de- 
fendant in error,’ although the plain- 
tiff below. The Massachusetts gen- 
eral statutes, chap. 146, § 33,—provid- 
ing that if an execution has not been 
satisfied, the court, ‘upon petition of © 
the defendant,’ may order a stay, if 
the petitioner gives the Zenulres se- 
curity for the prosecution of the re- 
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style of the suit, whether it looks to a personal 
judgment or not;*5 the person sued in an action;** 
the party who defends a suit;S° whoever is bound ‘to 
appear and make answer or defend; one whe is 
ealled upon to make pore nen for the impjury 
eomplained of by plaintif;* a person who, being 
sued im a eourt of law, attempts to resist or ward 
off the attack;= a party who has a real and sub 
stantial interest adverse to plaintiff, and against 
whom substantial relief is sought;S* one who has a 
substantial interest in the subject of ‘the smit ad- 
verse to plaintiif;S> a person who has ativerse in- 
teresis in the controversy to the plaintiff, or else 
is a neeessary party to a complete determination of 
the question involved in the action;S* the party 
against whom judgment is rendered;‘* the party 
against whom a judgment or decree has been en- 
tered, and not necessarily the defendant in the 
suit;** the party against whom any execution is 
issued :*° the person named in a ‘declaration as 
sueh.*® The word may be used as a collective noun 
View.—refer to the party against} them from the plaintiff in the original 
whom the judgment sought to be re-; complaint. It is as defendants they 
versed is rendered. net toe the de-} file their cross complaint, and, if they 
fendant in the original action} were not defendants, they could not 
(Leavitt wv. Lyons, 118 Mass. 470). |} file any such pleading.” Lents v. Mar- 
The word ‘plaintiff.’ in the second and / tin, 75 Ind. 228, 234. 
eighth sections of the act to prevent S& Allen v. Miller, 11 Oh. St. 374, 
usury extends to the party in inter-/ 378. 
est as plaintiff, although not named [a] As claimant or respondent.— 
as plaintiff on the record. (Stevens/Inm the supreme court rules in .ad- 
v. White. 5 Hill GN. Y.) 548). Stat-| miralty “defendants” is used indif- 
utes resulating procedure, and refer- ferentiy to represent the respondents 
rime in terms only to ‘plainuff or te/in-a suit im personam,. or ‘claimants 
‘defendant, are to have a free con-| who defend a suit in rem. Atlantic 
Struction to answer all the purposes — Ins. Co. v. Alexandre, 16 Fed. 
and requirements of the acts. (Car-/ 279, 281. 
son, etc.. Lumber Co. v. Holtzclaw. 39 {b] Garnishee may be included. 
Fed. 578). Im all the reported cases / Almy v. Platt, 16 Wis. 169, 173; Mal- 
these terms have been uSed imter-}/ ley v. Altman, 14 Wis. 22, 35 


sa, 
changeably whenever that course was Te} 


im process of foreign 
required in furtherance ef justice and | attachment may be included. Boyn- 
to advance th object of — 


ten v. Fly, 12 Me. 17, 19. 
remedial statute. It is not extend- 35. Miller v. Meeker, 54 Nebr. 452, 


imal hability.** 


ine er enlarging the statute or chang-/| 454. T4 NW 962. 
ing its words, but giving to the act} [al in liquer forfeiture 
the construction the legislature in-} m. wv Certain Intoxi- 


tended it should receive” Longue-/ cating Liquors, 122 Mass. 8, 11. 
mere v. Nichols, i$ NY¥CivProe 93, | [b>] “Material defendant,” in 
95, 27 NYSt 266. equity, is one against whom relief is 
{b A terre-tenant| sought, in contradistinction to the 
has been held not a defendant ong, farce’ parties interested who are 
debtor within the meaning of an) joined with him as defendants. Wad- 
exemption law. Eberhari’s App... 39/ dell v. Lanier, 54 Als. $40; Lewis v. 
Pa. 508, 511. $8 AmD 536. Elred, 38 Ala. 17. 
28. McLain v. Duncan, 57 Ark. 43.) {c] Nominal defendant.—iInm a 
57. 20 SW 597. statute declaring that an action must 
29. Hanna v. Coulson. 23 Ont. 493, lhe instituted in the county in which 
495 [app dism 21 Ont A. 632]. defendant or some of the defendants 
“One against whom the suit_is/ resided or may be summoned, “de- 
brought.” Siekmann v. Kern, 136 La. fendant” does not mean a nominal 
1068, 1070, 6S S 128. | defendant, bet one who has a sub- 
30. Latta v. Wiley, (Tex. Civ. A.) | stantisl imterest im the suit adverse 
$2 SW £33, 437. | to plaintiff. Miller v. Meeker, 54 
One who attempts to defend against = Nebr. £52, 454, 74 NW 962, $63. 


an action or suit at law. Jewett | S36. Write Away Pen Co. v. Buck- 
Co. v. Kirkpatrick Constr. Co., 107/ ner, 18$ Mo. A. 259, 261, 175 SW 


“His attitude, as the word ‘depend- 
ent’ implies. is one of defense. He is 
only required to stand and repel the 
assaults of his adversary.” Latta v. 
Wiley, supra. 

31. Hawaii Organic Act § 84 [quot 
Lucas v. Lucas, 20 Hawaii 433, 434]. 

32. Acecousi v. G. A. Stowers Fur- 
niture Co., (Tex. Civ. A.) 83 SW 1104, 
1105 {eit Chase Biackstone pp 626, 


ot fh. 

33. Brower v. Nellis, 6 Ind. A. 323, 
33 NE 672, 673. 738, 745]. 

fa] On counterclaim or cross com- 37. Rev. St. art 3725 [quot Allison 
plaint @) plaintiff may become de-| v. Richardson, (Tex. Civ. A.) 171 SW 
fendant in a certain*Sense. Carson, / 1021, 1022]. 
ete, Lumber Co. v. Holtzclaw, 39 Fed. fa] As judgment execution 
578, 580. To same effect Walcott v. | debtor.—aA “defendant” aeuinat whose 
Watson. 46 Fed. 529, 530. (2) “Tech-| body Gen. St. (18T2) © 211 § 14, au- 
nically, no doubt, the defendants, | thorizes issuance of an execution, is 
who file a cross complaint, are plain- |the defendant in execution, and not 
tiffs therein; but even then there is/ merely the defendant in the suit, and 
no impropriety in designating them | will therefore include’ a plaintiff 
as defendants, in order to distinguish! against whom a judgment has been 


fa] “In condemmation proceedings 
the words plaintiff and defendant 
_ean be used only in an uncommon and 
liberal sense.. The plaintiff complains 
of nothing. The defendant denies no 
past or threatened wrong. Both par- 
ties are actors; one to acquire title, 
the other to get as large pay as he 
ean.” Mason City, ete, R. Coa. v. 
Boynton, 204 U. S. 570. 579, 27 SCt 
| 321, 51 L. ed. 629 [quot Metropolitan 
| Water Co. v. Kansas City, 164 Fed. 


Fed. 622, 624. be 


SSS 


and will include all parties defendant* The term 
is applicable to corporations as well as to natural 
personas Tt is more generally applied to a party 
in & eivil, than in a criminal, suit or proceeding. 
DEFENDANT'S RIGHTS. A statutory ar 
meaning: First, a right to an acquittal unless his 
guilt is established by competent evidence beyond a 
reasonable doubt; second, to have the law applicable 
to the evidence given in charge to the jury; and, 
third, to have the judge refrain from charging on 
the weight of the evidence and discussing the same.** 
DEFENSA. [§ 1] A. Nature. In Spanish law, 
defense** (used also in the sense of self-defense) ; 
one of the cireumstances which exempt from enm- 


[§ 2] B. Requisites—l. Unlawful Aggression. 
In order that a party may be excused from the 
consequenees of acting in defense of his own person 
or rights, there must have been unlawful aggres- 
sion on the part of his adversary,** 


and such aggres- 


a Py. RN ert Ex p. Thayer, 

_Cb] Supersedeas.—In an act pro- 
viding that the court might, upon the 
petition of defendant, grant a super- 
sedeas or stay of execution, if the 
petitioner should give security for 
the prosecution of the proceedings in 
error, “defendant” refers to the party 
against whom the judgment sought 
to be reversed was rendered, and not 
te the defendant in the original ac- 
tien. Leavitt v. Lyons, 118 Mass. 470, 


472. 
3S. Dunten v. MeCook, 120 Towa 
444. 449, 94 NW 942. 
$8. Iowa Code § 3128 Fawot: Mil- 


ler vw. Ayres, 59 Iowa 424, 426, 13 
NW 436]. 

fa] Bsecution plaintiff for 
eosts.—The word “defendant,” as 


employed in a statute providing for 
the lien of executions “on the lands 
and personal property of the defend- 
ant subject to levy and sale,” in- 
eludes plaintiff in the judgment, 
where execution is issued against 
him, for the costs of the suit created 
= him. Tea v. Hood, 109 Ala. 

oO. 

ma Neal-MiiMara Co. v. Owens, 115 
Ga. 959, 963, 42 SE 266. 

41. Grayham v. Roberds. 7 Ala. 
719. 720; West Chicago St. R. Coa. v. 
Herne, 197 Til. 250, 252, 64 NE 331; 
Bacon vw. Schepflin, 185 Tl. 122, 132, 
56 NE 1123; Clagget v. Blanchard, § 
Dana (Ky.) 41, 43; Adamson v. Sund- 
by, 51 Minn. 460, 463, 53 NW 761. 

[a] “Defendants herein" may in- 
elude other than those whose names 
are written im the title of a decree in 
which the words are employed. Wal- 
lace v. Adams, 143 Fed. T16, 728, T4 
CCA 540. 

42. South Carolina R. Co. v. Me- 
Donald, 5 Ga. 531, 535. 

43. Tyler v. State, 63 Vt. 300, 301, 
21 A 611, 

44. Maddox v. State, 12 Tex. A. 
429. 434 (construing Code of Criminal 
Procedure). 

45. Escriche Diccionario. See De- 
fense post p 463. 

Spain —Pen. Code art § (4-6). 
Where the elements of self defense 
are established it is error for the trial 
court to convict the accused.  Sen- 
tence Supr. Trib. Dec. 9, 1886, 37 Jur. 
Cr. 530: Sentence Supr. Trib. Oct. 21, 
1889, 43 Jur. Cr. 424. 

note ee Code art NY 

—§). 

47.. Spain—Pen. Code art §$ t+); 
Sentence Supr. Trib. May 8S. 1884, 
Tur. Cr. 202; Senterce Supr. Trib. sy 
12, 1895, 54 Jur. Cr. 570. If there is 
ne unlawful aggression the other in- 
gredients of self-defense are neces- 
sarily wanting. Sentence Supr. Trib. 
Febr. 23, 1887, 38 Jur. Cr. 312. But 


For later cases, developments and changes in the Iaw see cumulative Annotations, same title, page and note number, - 
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sion must have led to the aceused’s act,*® and have 
been unexpected and undesired by him.*° 
fender is not obliged to wait until the act of aggres- 
sion has been consummated; he may intervene at 
its inception, judging of its probable consequences 
One who is himself 
shown to be the aggressor cannot invoke in his 
favor the cireumstance of unlawful aggression.>! 


by the aggressor’s attitude.°° 


see Sentence Supr. Trib. Febr. 
28, 1887, 88 Jur. Cr. 309; Sentence 
Sper. Trib. Jan. 14, 1890, 44 Jur. 
r. 


38. 
Philippine.—Pen. Code art 8 (4). 
[a] Unlawful aggression estab- 
lished.—Sentence Spanish Supr. Trib. 
June ‘27, 1874, 11 Jur. Cr. 177; .Sen- 
tence Spanish Supr. Trib. April 20, 
1875, 12 Jur. Cr. 808; Sentence Span- 
ish Supr. Trib. Sept. 25, 1875, 13 Jur. 
Cr. 104; Sentence Spanish Supr. Trib. 
July 8, 1876, 15 Jur. Cr. 159; Sen- 
tence Spanish Supr. Trib. Oct. 14, 
1880, 28 Jur. Cr. 168; Sentence Span- 
ish Supr. Trib. Nov. 9, 1883, 30 Jur, 
Cr. 46; Sentence Spanish Supr. Trib. 
Jan. 19, 1885, 34 Jur, Cr. 104; Sen- 
tence Spanish Supr. Trib. April 15, 
1885, 84 Jur. Cr. 723; Sentence Span- 
ish Supr. Trib. Nov. 5, 1885, 35 Jur. 
Cr. 708; Sentence Spanish Supr. Trib. 
May 6, 1886, 86 Jur. Cr. 749; Sentence 
Spanish Supr. Trib. Jan. 18, 1887, 38 
Jur. Cr. 119; Sentence Spanish Supr. 
Trib. Dec. 9, 1886, 37 Jur. Cr. 530. 

(b] Unlawful aggression lacking. 
—Sentence Spanish Supr. Trib. May 
11, 1895, 54 Jur. Cr. 570. 

48. Sentence Spanish Supr. Trib. 
Febr. 4, 1876, 14 Jur. Cr. 178 (where 
in repelling an assault the accused 
unintentionally killed another and as 
to that act was denied the benefit of 
the circumstances in question), 

49. Sentence Spanish Supr. Trib. 
May 25, 1889, 42 Jur. Cr. 356. 

fa] Unlawful aggression appears 
(1) where his assailant seized the ac- 
cused by the throat with the purpose 
of strangling him (Sentence Spanish 
Supr. Trib. Oct. 6, 1876, 15 Jur. Cr. 
311), (2) struck him on the head with 
a stick (Sentence Spanish Supr. Trib. 
Nov, 15, 1878, 19 Jur. Cr. 300; Sen- 
tence Spanish Supr. Trib. April 5, 
1886, 86 Jur. Cr. 575), (3) assaulted 
him with a knife (Sentence Spanish 
Supr. Trib. Nov, 15, 1878, 19 Jur.’ Cr. 
294; Sentence Spanish Supr. Trib. 
Oct. 14, 1880, 23 Jur. Cr. 163; Sen- 
tence Spanish Supr. Trib. Nov. 24, 
1883, 30 Jur. Cr. 168; Sentence Span- 
ish Supr. Trib. June 9, 1884, 32 Jur. 
Cr. 427; Sentence Spanish Supr. Trib. 
Dec. 2, 1886, 33 Jur. Cr, 524; Sen- 
tence Spanish Supr. Trib.: Jan, 15, 
1886, 86 Jur. Cr. 72), (4) or even 
without any weanon (Sentence Span- 
ish Supr. Trib. June 13, 1884, 32 Jur. 
Cr. 449; Sentence Spanish Supr. Trib. 
Dec, 19, 1888, 30 Jur. Cr. 401), (5) or 
where the accused was threatened by 
a mob. (Sentence Spanish Supr. Trib. 
Jan 5, 1884, 31. Jur, Cr. 21; Sentence 
Spanish Supr. Trib. July 8, 1885, 35 
Jur. Cr. 340). (6) A blow or slap 
constitutes unlawful aggression. 
Sentence Spanish Supr. Trib. May 6, 
1886, 86 Jur. Cr. 749; Sentence Span- 

_ish Supr, Trib. June 15, 1886, 36 Jur. 


Cr. 937. But see Sentence Spanish 
Supr. Trib. March 8, 1887, 88 Jur. Cr. 
880. (7) So does an attack with the 


lapel of one’s jacket. Sentence Span- 
ish Supr. Trib. Nov. 28, 1885, 35 Jur. 
Cr. 858. (8) Entry of a dwelling 
against the owner’s wish constitutes 
unlawful aggression. Sentence Span- | 
oe SA Trib. Jan, 20, 1894, 52 Jur. 
r. 
ter Unlawful aggression is not 
shown (1) where the accused seized 
his assailant’s pistol and fired sev- 
eral fatal shots, his adversary mean- 
while not renewing the attack. Sen- 
tence Spanish Supr. Trib. Nov. 12, 
1875, 13 Jur. Cr. 274. (2) Mere words 
do not constitute such aggression. 
Sentence Spanish Supr. Trib. Jan. 30, 
1889, 42 Jur. Cr. 206. (3) Nor does 
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[§ 3] 2 
The de- 


a mere threat (Sentence Spanish 
Supr. Trib. Oct. 30, 1884, 33 Jur, Cr. 
285; Sentence Spanish Supr. Trib. 
April 9, 1890, 44 Jur. Cr. 448), (4) 
even though accompanied by insult- 
ing words and menacing act. (Sen- 
tence Spanish Supr. Trib. March 19, 
1885, 84 Jur. Cr. 529; Sentence Span- 
ish Supr. Trib. May 20,,1886,,386 Jur. 
Cr. 790 [Where the deceased drew a 
pistol without aiming it]. Compare 
Sentence Spanish Supr. Trib. Noy. 19, 
1888, 30 Jur. Cr. 106). (5) Nor does 
it appear where the offense charged 
was committed during a quarrel in 
“which both parties engaged simul- 
taneously. Sentence Spanish Supr. 
Trib;),Oct, .24,;1880, 23, Juri..Gr., 166; 
Sentence Spanish Supr. Trib. Febr. 16 


1885, 54 Jur. Cr. 266; Sentence Span- 
ish Supr. Trib.’ Nov. 10, 1884, 33 
Jur, Cr. 334. Compare Sentence Span- 


ish Supr. Trib. Dec. 23, 1886, 37 Jur. 
Cr. 684; Sentence Spanish Supr. Trib. 
Febr. 18, 1887, 38 ‘Jur.’ Cr. 272; Sen- 
tence Spanish Supr. Trib. July 8, 
1893, 51 Jur. Cr. 43. But see Sen- 
tence Spanish ee Trib. April 15, 


1885, 84 Jur? Cr.°723: 

50. Sentence Spanish Led ae Trib. 
Febr. 7, 1890, 44 Jur. Cr. 

51. Sentence Spanish he Trib. 


Nov. 28, 1885, 85 Jur. Cr. 863. 

52. Spain.—Pen. Code art 8 (4) 
(2); Sentence Supr. Trib. May 21, 
1885, 35 Jur. Cr. 109; Sentence Supr. 
Trib. Jan; 17;'1884, 32 Jur. Cr. 110; 
Sentence Supr. Trib. Oct. 30, 1894, 53 
Jur. Cr. 324; Sentence Supr. Trib. 
July 11, 1882, 27 Jur. Cr. 62; Sen- 
cap Supr. Trib. June 9, 1884, 52 Jur. 

r, 42 

[a] Reasonable necessity shown.— 
Sentence Spanish Supr. Trib. Sept. 25, 
1875, 138 Jur. Cr. 104; Sentence Span- 
ish Supr. Trib. July 8, 1876, 15 Jur. 
Cr. 159; Sentence Spanish Supr. Trib. 
Jan. ‘6, 1884) 81° Jur. Cr.. 21;' ‘Sen- 
tence Spanish Supr. Trib. June 9, 
1884, 32 Jur. Cr. 427; Sentence Span- 
ish Supr. Trib. Febr. 23, 1887, 38 Jur. 
Cr. 809; Sentence Spanish Supr. Trib. 
Dec. 3, 1884, 33 Jur. Cr. 526; Sen- 
tence Spanish Supr, Trib. Jan. 19, 
1885, 34 Jur. Cr. 104; Sentence Span- 
ish Supr. Trib. April 15, 1885, 34 Jur. 
Cr. 728; Sentence Spanish Supr. Trib. 
Nov. 30, 1885, 35 Jur. Cr. 875; Sen- 
tence Spanish Supr. Trib. Jan. 15, 
1886, 36 Jur. Cr. 72; Sentence Spanish 
Supr. Trib. Dec. 9, 1886, 387 Jur. Cr. 
530; Sentence Spanish Supr. Trib. 
Oct. 21, 1889, 43. Jur. Cr. 484; Sen- 
tence Spanish Supr. Trib. Nov. 7, 
1889, 48 Jur, ‘Cr. 581. 

53. Sentence Spanish Supr. Trib. 
Nov. 5, 1885, 35 Jur. Cr. 708; Sentence 
Spanish Supr. Trib. June 27, 1874, 11 
Jur. Cr. 177; Sentence Spanish Supr. 
Trib. Nov. 9, 1880, 23 Jur. Cr.. 239 
(where the fact that the accused had 
failed to repel a similar attack previ- 
ously was held immaterial); Sentence 
Spanish Supr. Trib. Oct. 14, 1884, 33 
Jur, Cr, 142; Sentence Spanish Supr. 
Trib. Nov. 80, 1885, 86 Jur. Cr. 869; 
Sentence Spanish’ Supr. Trib. Nov. 
30, 1885, 85 Jur. Cr. 875. 

fa] MWiustrations—(1) The use of 
‘a knife is not reasonably necessary 
to repel an attack made with the lapel 
of assailant’s jacket (Sentence Span- 
ish Supr. Trib. Nov. 28, 1885, 85 Jur. 
Cr. 858; Sentence Spanish Supr. Trib. 
Oot 2, 1511, 17 Jur, Cr. 140), fa)’ or 
with the bare hands (Sentence Span- 
ish Supr. Trib. June 15, 1886, 36 Jur. 
Cr, 987; Sentence Spanish Supr. Trib. 
Jan. 18, 1887, 38 Jur. Cr. 119. But 
compare Sentence Spanish Supr. Trib. 
Oct. 31, 1884, 33 Jur. Cr. 304; Sen- 
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Reasonable Necessity of the Means 
Employed. To constitute self-defense there must. 
also be reasonable necessity for the means em- 
ployed to repel the aggression.>* 
reasonably necessary if they are equal and pro- 
portioned to those of the aggressor.®8 
tion, and not the seriousness of the result, is the 
test of reasonable necessity.°* 


Such means are 
Such propor- 
The defender may 


tence Spanish Supr. Trib. May 21, 
1886, 36 Jur. Cr. 801; Sentence Span 


ish Supr. Trib. April 28, 1880, 22 Jur. 
Cr. 387). 

54 Sentence Spanish Supr. Trib. 
June 17, 1884, 32 Jur. Cr. 470 (where 
both parties ‘used firearms). 

{aj Ilustrations.—(1) One who 


merely wrests away and uses his as- 
sailant’s weapon (Sentence Spanish 
Supr. Trib. Jan. 27, 1886, 36 Jur. Cr. 
145; Sentence Spanish Supr. Trib. 
Febr. 28, 1876, 14 Jur. Cr. 277. But 
see Sentence Spanish Supr. Trib. 
Febr.. 7, -1890, 44 Jur. Cr. 186), (2) 
or uses one of the same class, cannot 
be denied to have employed means 
reasonably necessary (Sentence Span- 
ish Supr. Trib. Novy. 20, 1890, 45 Jur. 
Cr. 539). (3) The use of a cutting 
weapon has been held reasonably 
necessary to repel an assault with a 
stick (Sentence Spanish Supr. Trib. 
April 5, 1886, 86 Jur. Cr. 575; Sen- 
tence Spanish Supr. Trib. Dee. 14, 
1876, 15 Jur. Cr. 642. Contra Sen- 
tence Spanish Supr. Trib. June 16, 
1885, 35 Jur. Cr. 255),-(4) or a stone 
(Sentence Spanish Supr. Trib. Dee. 
10, 1875, 18 Jur. Cr. 445 [where the 
attack was made in the dark and the 
accused was unable to observe wheth- 


er his assailant was armed]. Com- 
pare Sentence Spanish Supr. Trib. 
April 30, 1885, 34 Jur. Cr. 870. But 


see Sentence Spanish Supr. Trib. May 
9, 1890, 44 Jur. Cr. 614). (5) Con- 
versely, one is justified in throwing 
stones at another who threatens and 
pursues him, knife in hand. Sen- 
tence Spanish Supr. Trib. Dec. 14, 
1876, 15 Jur. Cr. 646. (6) And such 
an accused will not be refused the 
benefit of the exculpatory circum- 
stance because he denied throwing 
the stone or wounding the aggressor. 
Sentence Spanish Supr. Trib. Oct. 8, 
1884, 33 Jur. Cr. 93. (7) So the dis- 
charge of a firearm to ward off an at- 
tack with a less dangerous instru- 
ment has been held justified under 


certain circumstances. Sentence 
Spanish Supr. Trib. Febr. 26, 1883, 
28 Jur. Cr. 160; Sentence Spanish 


9 


“4, 


Supr. Trib. Nov. 1876, 15 Jur. Cr: 
524; Sentence Spanish Supr. Trib. 
April 21, 1880, 22 Jur. Cr. 311; Sen- 
tence Spanish Supr. Trib. June 6, 
1883, 29 Jur. Cr. 27. See also Sen- 
tence Spanish Supr. Trib. Nov. 7, 1889, 
43 Jur. Cr. 5380; Sentence Spanish 
Supr. Trib. Febr. 8, 1894, 52 Jur. Cr. 
178; Sentence Spanish Supr. Trib. 
May 6, 1886, 36 Jur. Cr. 721; Sentence 
Spanish Supr. Trib. Febr. 5, 1887, 38 
Jur. Cr. 194; Sentence Spanish Supr. 
Trib. April 5, 1878, 8 Jur. Cr. 406; 
Sentence Spanish Supr. Trib. March 
9, 1874, 10 Jur. Cr. 280 (where the 
deceased had defied and attacked with 
stones a forest guard). (8) A miller 
living in a lonely place, who was 
awakened at night by four men de- 
manding his money under threat of 
burning his mill, was acquitted of 
criminal responsibility for firing his 
pistol and killing one of them. Sen- 
tence Spanish Supr. Trib. May _ 23, 
1877, 16 Jur, Cr: 552. See also Sen- 
tence Spanish Supr. Trib. March 17, 
1885, 34 Jur. Cr. 508 (where the ac- 
cused had been the victim of a joke 
but was nevertheless absolved). 
{b] Due proportion not shown.— 
Sentence Spanish Supr. Trib. June 15, 
1895, 54 Jur. Cr. 736; Sentence Span- 
ish Supr. Trib. March 12, 1872, 5 Jur. 
Cr. 374; Sentence Spanish Supr. Trib. 
April 16, 1872, 6 Jur. Cr. 148 (where 
the accused employed a plow handle 
to ward off an attack with a, cane). 
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employ means proportioned to the attack, notwith- 
standing others might have been resorted to,°> espe- 
cially if those employed are the ones nearest to hand 
But there was held to be no 
reasonable necessity of shooting a person who at- 
tacked another with a knife in the presence of 
others who could have assisted in restraining him.5* 
Of course the use of a knife is justified in resist- 
A person will not 
be condemned for resisting merely because he might 
have avoided an impending attack by flight,°® or have 
A guard stationed at a pub- 
lie building is justified in firing into a group which 
gathers outside with menacing cries.© 
whose honor is attacked uses only means reasonably 
necessary in striking her assailant with an earthen- 
vessel which she carries in her hand.®? 
ing a trespasser who forces his way into another’s 
dwelling has been held reasonably necessary.®* On 
hand, the means employed must not ex- 
ceed the purely defensive;** and there is ordinarily 


and naturally used.5& 


ing an assault with a firearm.®s 


employed less force.®° 


ware 


the other 


55. Sentence Spanish Supr. Trib. 
Dec, 15, 1885, 35 Jur. Cr. 976. 

56. Sentence Spanish Supr. Trib. 
April 28, 1887, 88 Jur. Cr. 653 (where 
a shoemaker used his knife in his 


wife's defense) ; Sentehece Spanish 
Supr, Trib, Jan. 5, 1884, 31 Jur, Cr. 21; 
Sentence Spanish’ Supr. Trib, June 23, 


1891, 46 Jur. Cr. 846 (where the ag- 
gressor continued to attack after be- 
ing disarmed); Sentence Spanish 
Supr. Trib. Nov. 25, 18938, 51 Jur. Cr. 
357; Sentence Spanish Supr. Trib. 
Apr ‘i1 5, 1873, 8 Jur, Cr. 406; Sentence 
Spanish Supr. Trib. July 11, 1882, 27 
Jur. Cr. 62; Sentence Spanish Supr. 
Trib. June 9, 1884, 52 Jur. Cr. 427. 

57. Sentence Spanish Supr. Trib. 
May 11, 1876, 14 Jur. Cr, 655. . See 
also Sentence Spanish Supr. Trib. 
March 8, 1888, 28 Jur. Cr. 210; Sen- 
tence Spanish Supr. Trib. April 16, 
1872, 6 Jur. Cr. 148. 

58. Sentence Spanish Supr. Trib. 
Jan, 2, 1878, § Jur. Cr. 11; Sentence 
Spanish Supr. Trib. Dec. 28, 1882, 
27 Jur. Cr. 482; Sentence Spanish 
Supr. Trib. May 17, 1883, 28 Jur. Cr. 
#48. See also Sentence Spanish Supr. 
Trib. May 24, 1886, 36 Jur, Cr. 819. 

59. Sentence Spanish Supr. Trib. 
April 21, 1880, 22 Jur. Cr. 311; Sen- 
tence Spanish Supr. Trib. Dee. 24, 
1883, 30 Jur, Cr. 433. This is espe- 
cially true where the one attacked is 
a public guard. Sentence Supr. Trib. 


Nov. 380, 1885, 35 Jur. Cr. 875. See 
also Sentence Spanish Supr. Trib. 
Nov. 24, 1888, $0 Jur...Cr. 168. 


60. Sentence Spanish Supr. Trib. 
Jan. 5, 1884, 81 Jur. Cr. ‘ 
61. Sentence Spanish Supr. Trib. 


Dec. 18, 18838, 30 Jur. Cr. 396; Sen- 
tence Spanish Supr. Trib. Jan. 5, 
1884, 31 Jur. Cr. 21. See also Sen- 
tence Spanish Supr. Trib. Oct. 31, 


1877, 17 Jur. Cr...294. 

62. Sentence Spanish Supr. 
26, 1886, 87 Jur. Cr.. 476. See 
Sentence Spanish Supr. Trib. 
May 21, 1886, 36 Jur. Cr. 801 (where 
a wife used a pistol in defending her- 
self and her husband). 

63. Sentence Spanish Supr. Trib. 
Jan, 20, 1894, 52 Jur. Cr. 83. 

64 Sentence Spanish Supr. Trib. 
Sept. 28, 1880, 23 Jur. Cr. 87. 

65. Sentence Spanish Supr. Trib. 
Oct. .6,.1876, 15 Jur. Cr. 311; Sen- 
tence Spanish Supr. Trib. Nov. 15, 
1878S, 19 Jur. Cr. 300; Sentence Span- 
ish Supr. Trib. Sept. 23, 1880, 23 Jur. 
Cr. 87; Sentence Spanish Supr. Trib. 
April 10, 1890, 44 Jur. Cr, 456; Sen- 
tence appanish Supr. Trib. Oct. 14, 
1880, 28 Jur. Cr. 163; Sentence Span- 
ish Supr. Trib. Nov. 9, 18838, 30 Jur. 
Cr. 46; Sentence Spanish Supr. Trib. 
Dec, 19, 1883, 30 Jur. Cr. 101; Sen- 
tence Spanish Supr. Trib. June 13, 
1884, 32 Jur. Cr. 499. 


Trib. 


DEFENSA 


disarmed.°®® 


the assault.® 


A woman 


aceused’s 
Shoot- 
law.7° 
to believe that 


66. Spain.—Sentence Supr. Trib. 
Noy. 15, 1878, 19 Jur. Cr. 294; Sen- 
tence Supr. Trib. April 12, 1887, 38 


dur. Cr. s6%t. 

Philippine.—“The defendant did not 
limit his action to the requirements 
of his defense, because from the mo- 
ment in which he succeeded in ob- 
taining possession of the bolo there 
was no reasonable necessity for in- 
flicting twenty-one wounds upon his 
aggressor, Agaton Ramos. There- 
fore the proper penalty is that next 
lower in grade to the one designated 
in article 404 of the Code.”  U. 

v. Ancheta, 1 Philippine 30, 32. 

67. Sentence Spanish phe Trib. 
Rao. 20, 1890, 45 Jur. Cr. 735. 

Sentence Spanish Supr. Trib. 
Noe 29, 1871, 4.Jur. Cr. 187 (where 
the alleged act of aggression was a 
newspaper article published some 
days before). See however Sentence 
Spanish Supr, Trib. Jan. 2, 18738, 8 
Jur. Cr. 15 (where the accused was 
exempted from liability for shooting 
his mother’s and father’s-in-law as- 
Sailant whom the former found on 
returning home sometime after the 
crime had been committed). 

69. Spain.—Pen. Code art 8 (4) 
(8); Sentence Supr. Trib. Nov. 5, 
1885, 35 Jur. Cr. 708; Sentence Supr. 
Trib. May 21, 1885, 35 Jur. Cr. 109. 

[a] Provocation shown.—Sentence 
Spanish Supr. Trib. March 9, 1895, 
54 Jur. Cr. 310; Sentence Spanish 
Supr. Trib. June 27, 1874, 11 Jur. Cr. 
177; Sentence Spanish Supr. Trib. 
Sept. 25, 1875, 13 Jur. Cr. 104; Sen- 
tence Spanish Supr. Trib. July 8, 
1876, 15 Jur. Cr. 159; Sentence Span- 
ish Supr. Trib. Febr. 20, 1883, 28 Jur. 
Cr. 150; Sentence Spanish Supr. Trib. 
June Risk 1884, 32 Jur. Cr. 449; Sen- 
tence Spanish Supr. Trib. Febr. 23, 
1887, 38 Jur. Cr. 309; Sentence Span- 
ish Supr. Trib. Dec. 3, 1884, 33 Jur. 
Cr. 526; Sentence Spanish Supr. Trib. 
Jan. 19, 1885, 34 Jur. Cr. 104; Sen- 
tence Spanish Supr. Trib. April 15, 
1885, 34 Jur. Cr. 723; Sentence Span- 
ish Supr. Trib... July 3, 1885,. 35. Jur. 
Cr. 840; Sentence Spanish Supr. Trib. 
Nov. 28, 1885, 35 Jur. Cr. 858; Sen- 
tence Supr. Trib. Nov. 30, 1885, 35 
Jur. Cr. 869; Sentence Spanish Supr. 
Trip. Jan... 16,1886. 36. pur. Cr. 72° 
Sentence Spanish Supr. Trib. June 
15, 1886, 36 Jur. Cr. 937; Sentence 


Spanish Supr. Trib. Jan. 18, 1887, 38: 


Jur. Cr. 119. 

[b] Provocation.—(1) A discour- 
teous remark which led ultimately to 
an affray with knives was held to be 
the true initiative and provocation. 
Sentence Spanish Supr. Trib. Dec. 
15, 1874, 11 Jur. Cr. 704. (2) An ac- 
cused’s conduct toward an officer was 
treated as the provocation for an as- 
sault upon the former's wife who in- 


[§ 5] ©. Defense of Relative. 
likewise granted, upon the same condition, to a 
person who acts in defense of the rights or person 
of spouse or relative, by consanguinity or affinity, 
within the fourth civil degree, and despite the lat- 
ter’s provocation.’° 
in exemption of injuries inflicted in behalf of the 
wife,72 
sons,> brother,’® sister,’*7 cousin,’® and father-in- 
It is enough that the defender had reason 


no reasonable necessity for using a weapon to repel 
an assault by a person unarmed,® or who has been 
The aet of defense must follow that 
of aggression * although the latter must not have 
been previously completed.*® 

[§ 4] 3. Absence of Provocation, To have acted 
in self-defense the accused must not have provoked 


Immunity is 


The doctrine has been applied 


husband,’? mother,’’ father,’4 


an attack upon his relative was 


about to be repeated, although in fact the assail- 
ant had not so intended.*°® 


Moreover, the injuries 


tervened in his behalf. Sentence 
Spanish Supr. Trib. Dec. 6, 1884, 33 
Jor Crib 62. 

[e] No provocation—(1) The 
owner of premises who sees another 
loitering thereon for the second time 
after certain articles were missing 
therefrom does not provoke an as- 
sault by asking the latter if he were 
the one who stole them. Sentence 
Spanish Supr. Trib. Dec. 9, 1886, 87 
Jur. Cr. 530. (2) The course of an 
acting alealde (mayor) in stopping a 
public ball cannot be treated as a 
sufficient provocation for a mob’s at- 
tack upon him, resulting in several 
casualties. Sentence Spanish Supr. 
Trib. Oct.r31; "180%, 27 dures Gey 294 
(3) Nor is it a sufficient provocation 
for assaulting another with a stick 
that he has been watching and fol- 
lowing the assailant with the suspi- 
eion that he has defrauded the for- 
mer. Sentence Spanish Supr. Trib. 
Febr. 3, 1894, 52 Jur. Cr, 178. 

70. Spain.—Pen. Code art 8 (5); 
Sentence Supr. Trib. Nov. 18, 1874, 
11 Jur. Cr. 568; Sentence Supr. Trib. 
April 24, 1876, 14 Jur. Cr. 565; Sen- 
tence Supr. Trib. Dec. 14, 1876, 15 Jur. 
Cr. 642; Sentence Supr. Trib. April 
27, 1883, 28 Jur. Cr. 372. 

Philippine.—Pen. Code art 8 (5). 

71. Sentence Spanish Supr. Trib. 
Dec. 14, 1876, 15 Jur. Cr. 642 (where 
a knife was used in warding off an 
attack with a stick); Sentence Span- 
jen Sunt Trib. Dec. 6, 1884, 33 Jur. 

Ps 


72. Sentence Spanish Supr. Trib. 
May 21, 1886, 36 Jur. Cr. 801. 

73. Sentence Spanish Supr. Trib. 
Jan. 2, 1873,.8 Jur. Cr. 15. See also 


Reg. v. Rose, 15 Co. C. C. 540 (where 


a son, in defending his mother, slew 
his father). 

74 Sentence Spanish Supr. Trib. 
Nov. 18, 1874, 11 Jur. Cr. 568; Sen- 


tence Spanish Supr. Trib. June 22, 
1883, 29 Jur. Cr. 106; Sentence Span- 
ish Supr. Trib. May 24, 1886, 36 Jur. 
Cr, 819; Sentence Spanish Supr. Trib. 
Dec. .7,.1886, 837 Fur. Cr. 519. 


Nov. 25, 18938, 51 Jur. Cr. 357 

76. Sentence Spanish. Supr. Trib. 
April 24, 1876, 14 Jur. Cr. 565; Sen- 
tence Spanish Supr. Trib. Oct. 14, 
1884, 83 Jur. Cr. 142; Sentence Span- 
ish Supr. Trib. Oct. 31, 1884, 33 Jur. 
Cr. 304 (where the assailant was shot 
while intoxicated). But see Sentence 
Spanish Supr. Trib. Dec. 3, 1894, 53 


JP CR ba. 
eines Armistead v. State, 18 Ga. 704, 
78. Sentence Spanish Supr. Trib. 
April 27, 1883, 28 Jur. Cr.’ 372. 
ite Séntence Spanish Supr. Trib. 


Jan,.2,.1873,..8 Jur..Cr. 15. 
80. Sentence Spanish Supr. Trib. 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


75. Sentence Spanish Supr. Trib. 
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DEFENSA—DEFENSE or DEFENCE 


need not have been inflicted in immediate connec- 


tion with the original attack.®* 
[§ 6] D. Defense of Stranger. 


acts in defense of the rights or person of a stranger 
is exempt from liability where there is unlawful 
aggression,®* reasonable necessity of the means of 


defense employed,** and absence of 


ment, or other evil motive on the defender’s part.®* 

Defense of child. Thus a person is justified in 
so intervening to stop the maltreatment of a child.*® 

Defense of property. A guard who shoots a thief 
with another’s goods on his person, and who uses 
a knife in resistance, acts in defense of the owner’s 
rights and is exempt from liability.8° But it is not 
necessary that the defender should be under any 


obligation to act.§* 


[§ 7] 


appear from the evidence.*s 


of the defensive means employed, 


May 24, 1886, 36 Jur. Cr. 819. Com- 
pare Sentence Spanish Supr. Trib. 
Dec. 7, 1886, 37 Jur. Cr. 519. But in 
its sentence of Dec. 13, 1894 (53 Jur. 
Cr. 511) the accused was held not 
exempt from liability for assaulting 
another in the mistaken belief that 
the latter, who had merely inter- 
vened to stop a quarrel, had attacked 
the accused’s brother. 

81. Sentence Spanish Supr. Trib. 
Jan. 2, 1873, 8 Jur. Cr..15 (where the 
accused, upon returning home, found 
and attacked one who had previous- 
ly wounded his mother and slain his 
father-in-law). 

82. Spain.—Pen. Code art 8 (6); 
Sentence Supr. Trib. Nov. 29, 1875, 
13 Jur. Cr. 382. 

Philippine.—Pen. Code art § (6). 

83. Spain.—Pen. Code art 8 (6); 
Sentence Supr. Trib. Nov. 29, 1875, 18 
Jur. Cr. 382. Even where this ele- 
ment was lacking, a sentence of con- 
viction was annulled, the act having 
been committed under the orders of a 
superior. Sentence Supr. Trib. May 
6, 1886, 36 Jur. Cr. 722. 

Philippine.—Pen. Code art 8 (6). 

84. Spain.—Pen. Code art 8 (6); 
Sentence Supr. Trib. Nov. 29, 1875, 13 
Jur. Cr. 382 (holding that the ac- 
cused could have entertained no 
such sentiment toward the aggres- 
sor whom he did not know); Sen- 
tence Supr. Trib. May 11, 1876, 14 Jur. 
Cr. 655; Sentence Supr. Trib. March 
8, 1883, 28 Jur. Cr. 210. 

Philippine.—Pen. Code art 8 ( 

85. Sentence Spanish Supr. 
3, 1890, 44 Jur. Cr. 704. 

Sentence Spanish Supr. Trib. 
Febr. 5, 1887, 38 Jur. Cr. 194. 

87. Sentence Spanish Supr. Trib. 
March 30, 1887, 38 Jur. Cr.-382 (where 
the accused intervened in a quarrel 
between two neighbors and slew the 
aggressor). 

88. Sentence Spanish Supr. Trib. 
March 5, 1886, 36 Jur. Cr. 118; Sen- 
tence Spanish Supr. Trib. April 5, 
1886, 36 Jur. Cr. 575; Sentence Span- 
ish Supr. Trib. Oct. 30, 1894, 53 Jur. 
Cr. 316. Compare Sentence Spanish 
oper: Trib. Oct. 25, 1884, 33 Jur. Cr. 

41. 

fa] Want of provocation will not 
be presumed (1) in the absence of 
evidence as to the origin of the af- 
fray. Sentence Spanish Supr. Trib. 
April 5, 1886, 36 Jur. Cr. 575; Sen- 
tence Spanish Supr. Trib. Febr. 14, 
1894, 52 Jur, Cr. 202. (2) And neith- 
er provocation nor the want of it 
may be deduced from mere hypothe- 
ses or conjectures. Sentence Spanish 
Supr. Trib. Febr. 20, 1883, 28 Jur. Cr. 
150; Sentence Spanish Supr. Trib. 
Oct. 25, 1884, 33 Jur. Cr. 241; Sentence 
Spanish Supr. Trib. June 16, 1885, 35 
Jur. Cr. 255. (3) And even though j 


6). 
Trib. 


\. 


E. Proof and Effect. None of the essen- 
tials of self-defense will be presumed; they must 
Where a discrepancy 
appears between the trial court’s finding of facts and 
conclusions of law as to the reasonable necessity 


prevail.®® 


Absence of essential. 
tach if any of the essentials of self-defense are ab- 


A person who | | 
sent.°? 


revenge, resent- 


tionary.®* 


DEFENSE or DEFENCE,” 
referred to as a term of art, derived from the 
Norman-French and originally used in common-law 
pleading in the sense merely of denial;®® a denial 


[18 C. J.J] 463 


The immunity fails to at- 


Reduction of penalty. But where two of them are 
established the court is given discretionary power 
to impose a penalty lower by one or two degrees, ac- 
cording to the ¢circumstances.”! 
to exercise this power,®? although the extent of the 
reduction (whether one or two grades) is discre- 


And it is error not 


The word has been 


of the truth of the declaration®® or complaint;"? a 


the former will 


the jury may have found that there 
was provocation it must appear to 
have been sufficient to justify the 
assault. Sentence Spanish Supr. Trib. 
June 15, 1895, 54 Jur. Cr. 736. 

89. Sentence Spanish Supr. Trib. 
Febr. 21, 1887, 38 Jur. Cr. 291. 

90. Sentence Spanish Supr. Trib. 
Oct. 14, 1880, 23 Jur. Cr. 165; Sen- 
tence Spanish Supr. Trib. June 16, 
1885, 35 Jur. Cr. 255 (where the ac- 
cused was held to have taken a di- 
rect part in provoking the affray); 
Sentence Spanish Supr. Trib. Oct. 30, 
1894, 53 Jur. Cr. 316. 

91. Spain.—Pen. Code art 87; Sen- 
tence Supr. Trib. June 27, 1874, 11 
Jur. Cr. 177; Sentence Supr. Trib. 
May 11, 1876, 14 Jur. Cr. 655; Sen- 
tence Supr. Trib. Oct. 2, 1877, 17 Jur 
Cr. 140; Sentence Supr. Trib. Nov. 
15, 1878, 19 Jur. Cr. 294, Sentence 
Supr. Trib. Sept. 23, 1880, 22 Jur. Cr. 
87; Sentence Supr. Trib. March 8, 
1883, 28 Jur. Cr. 210; Sentence Supr. 
Trib. July 3, 1885, 35 Jur. Cr. 340; 
Sentence Supr. Trib. Nov. 28, 1885, 35 


Jur. Cr. 858; Sentence Supr. Trib. 
Nov. 5, 1885,'35 Jur. Cr. 708; Sen- 
tence Supr. Trib. April 5, 1886, 36 
Jur. Cr. 575; Sentence Supr. Trib. 
June 5, 1886, 36 Jur. Cr. 937; Sen- 
tence Supr. Trib. Jan. 18, 1887, 38 
Jur. Cr. 119; Sentence Supr. Trib, 
Oct: 145° 1880, 23 Fur.’ Cr. 1163; 
Sentence Supr. Trib. Dec. 6, 1884, 
33 Jur. Cr. 562; Sentence’ Supr. 
ribs S April’ *T £885; 84" Fur? Cr. 
673: Sentence Supr. Trib. Febr. 7, 


1890, 44 Jur. Cr. 136; Sentence Supr. 
Trib. April 10, 1890, 44 Jur. Cr. 456; 
Sentence Supr. Trib. June 15, 1895, 
45 Jur. Cr. 735; Sentence Supr. Trib. 
Oct. 30, 1894. 53 Jur. Cr. 3224; Sen- 
tence Supr. Trib. March 9, 1895, 54 
Jur.’ Cr. ‘311. 

Philippine.—Pen Code art 86; U. S. 
v. Ancheta, 1 Philippine 30, 32. 

fay. Inapplicable where but one es- 
sential appears.—Sentence Spanish 
aunt Trib. March 12, 1872, 5 Jur. Cr. 


{b] Tke circumstance of incom- 
plete exemption for defense is to be 
weighed like any other in the sound 
discretion of the trial court. Sen- 
tence Spanish Supr. Trib. May 10, 
1286, 36 Jur. Cr. 738. 

92. Sentence Spanish Supr. Trib. 
April 12,1887, 38 Jur. Cr. 578. 

93. Sentence Spanish Supr. Trib. 
Nov. 20, 1890, 45 Jur. Cr. 539. 

94. Defense: 
oP rig of see Pleading [31 Cyc 


s 
In civil action sce waite [16 Cye 
258]; Pleading [31 ¢c 126], and 
particular titles in this ‘work. 
In criminal prosecution see Criminal] 
Law § 52, and particular criminal 
titles in this work, 


general assertion that plaintiff has no ground of 
action,®* which is afterward extended and main- 
tained in the plea.°? 
its strict legal sense, formerly did not include a 
justification, protection, or guard, in its popular 
signification it subsequently assumed a wider scope 


While, however, the term, in 


Another see Assault and Battery §§ 
33, 288; Homicide [21 Cye 793, 
826); Torts [38 Cye 531). 

Property see Animals § 
sault and Battery §8§ 25, 229; 
Homicide [21 Cye 792, 828]; Ma- 
licious Mischief [25 Cye 1678]; 
Mayhem [26 Cyc 1603]; Torts [38 
Cyc 582]. 

Self see Self-Defense [35 Cyc 1273]. 

Set-off and counterclaim compared 
and distinguished see Set-Off and 

Counterclaim [34 Cyc 618]. 
betas right see Constitutional Law 

doo. 

95. U.S. v. Ordway, 30 Fed. 80, 32 
{eit 1 Chitty Pl. p 462]; Brower vy. 
Nellis, 6 Ind, A. 823, 38 NE 672) 673; 
Cullen vy. Woolverton, 65 N. J. lL. 279, 
283,47 A 626. . 

96. Jewett Car, Co, v. Kirkpatrick 
Constr. Co., 107 Fed. 622, 624; Brower 
sean es 6 Ind. A. °323,-83 ‘NE 672, 


97. Bouvier L. D. [quot Whitfield 
v. Aitna L. Ins. Co., 125 Fed. 269, 270; 
King v. Bell, 13 Nebr. 409, 414, 14 NW 
141]; 1 Chitty Pl. p 428 [quot Wilson 
v. Poole, 33 Ind, 448, 449]; Brower v. 
Nellis; 6 Ind. A, 223, 38 NE 672, 673; 
Cullen v. Woolverton, 65 N. J. L. 
279, 288, 47 A 626; Miller v. Martin, 
8 N. J. L. 201, 204; Cohn v. Husson, 
66 HowPr (N. Y.) 150, 151; Stew- 
art v,. Travis, 10 HowPr (N. Y.) 
aaot 151. See also Denial [138 Cyc 


“In this sense it is similar to the 
contestatio litis of the civil law.” 
King v. Bell, 13 Nebr. 409, 414, 14 
NW 141. To same effect 3 Blackstone 
Comm. p 296 [quot Lyon v. Lyon, 30 
Pa, Co. 342, 364]; 1 Chitty Pl. 428 
{quot Wilson v. Poole, supra]; Cullen 
v. Woolverton, supra. 

{a] By the English courts, it is 
used in this sense in their new rules 
of pleading, which provide that “no 
formal defense” shall be necessary. 
Stewart v. Travis, 10 HowPr (N. Y.) 
148, 151. 

98. Bouvier L. D. [quot Whitfield 
v, A2tna L, Ins, Co., 125 Fed. 269, 270; 
King v. Bell, 13 Nebr, 409, 414, 14 NW 
141; Cullen v. Woolverton, 65 N. J. 
L. 279, 283. 47 A 626]; 1 Chitty Pl. 
as {quot Wilson v. Poole, 33 Ind. 443, 
44 ; 


ak denial, not of the amount of 
damages, but of the right of action.” 
Travis v. Barger, 24 Barb. (N. Y.) 
614, 631. 

99. % Blackstone Comm. p 296 
{quot Lyon v. Lyon, 30 Pa. Co. 342, 
aia Bouvier L. D. [quot King v. 
Bell, 13 Nebr. 409, 414, 14 NW 141]; 
1 Chitty Pl. p 428 [quot Wilson v. 
Poole, 33 Ind, 443, 449]; Cullen v. 
preparers 65 N. J. L, 279, 283, 47 A 
26. is 


464 [180.J.] 


of meaning,! so that it came to embrace two classes 
First, those which denied some ma- 
terial allegations on the part of plaintiff; and sec- 
ond, those which confess and. ayoid those allega- 
Further, the departure from the original 
meaning of the term has resulted in the making of a 
‘distinction, on the part of some text-writers and 
judges, between a ‘‘denial’’ and a ‘‘defense,’’> de- 
fining a denial as being strictly a traverse only of - 
the complaint, and a defense as consisting only of 
an averment of new matter.in bar of. the action.* 

Substance not form. In a less technical sense the 
word is used as well in legal as in popular language, 
to signify, not a clause or form in pleading, but 
the subject of the plea,® dealing not with pleadings 
but with a principle of law;® that which is offered 
by defendant as sufficient to defeat a suit—by de- 


1. 3 Blackstone Comm. p 296 [quot;a defense to plaintiff's action, 


of defenses: 


tions.” 


Lyon v. Lyon, 30 Pa. Co. 342, 364]; 
Chitty Pl. p. 428 [quot Wilson v. 
Poole, 33 Ind, 443, 449]; Miller v.} 


Martin, 8 N. J. L. 201. 
Figrowucena, 8 HowPr (N. Y.) 441, 
442, 

2. Donovan vy. Main, 74 App. Div. 
44, 50, 77 NYS 229. 


“The denial contained in the gen- 


eral issue or the assertion in the 
special plea which avoids the case 
made by the declaration.” | Cullen 
v. Woolverton, 65 N: J.;L, 279; 283, 
47 A 626. 

“In this sense a defense denies the 
right of recovery, and shows that 
plaintiffs never had a cause of action, 
or that it has been discharged as by 


payment.’ Haywood v. Seeber, 61 
Iowa 574, 576, 16 NW .727.. [quot 
Skains. vy. Barnes, 168 Ala. 426, 430, 


53 S 268; Yarger vy. Chicago, etc., R. 
Co., 78 Iowa: 650, 651,.43 NW 469}. 

“In other words, it ‘may deny the 
truth of the complaint, or, it may 
admit the truth thereof and. dispute 
the continued existence of the claim 
by plea of payment or discharge, and 
by. way of mitigating the amount of 
the recovery may allege facts in re- 
coupment.” Cohn vy. Husson, 66 How 
Pr (N.Y.) 150, 151. 

-. 8 Gould Pl. 28, 32. [quot 
Skains v. Barnes, 168 Ala. 426, 430, 53 
S 268]. 

4. Gould Pl. pp 28, 32 [quot Skains 
v. Barnes, 168 Ala. 426, 430, 53 S 
268]; Schultz v. Greenwood Cemetery, 
46 Misc. 299, 301, 98 NYS 180; San- 
ford v. Rhoads, 39 Misc. 548, 549, 80 
NYS 404; Bunkent v. Bennett, 35 
Misc. 318, 319, 71 NYS 144; Schmidt 
Oe peas ah tot 34 Misc. 693, 70 NYS 
89, 90, 68 NYS 764; Staten Island 
Midland R. Co, .v. Hinchcliffe, 34 Misc. 
49, 50, 68 NYS 556; Strauss v. Union 
Cent. L.. Ins. Co., 33 Mise. 571, 572, 
67 NYS 931; ,Durst v. Brooklyn 
Heights R. Co., 33 Mise. 124, 125, 67 
NYS 297; Cruikshank, y. Press Pub. 
Co., 32 Misc. 152, .163,..65. NYS 678; 
Laurie v. Duer, 30 Misc. 154, 155, 61 
NYS 930; Von Hagen v.. Waterbury 
Mfg. Co.,.22 Misc. 580, 581, 49 NYS 
465; Green v. Brown, 22 Misc. 279, 
280, 49 NYS 163; Flack v. O’Brien, 19 
Misc. 399, 400, 48 NYS 854; Houghton 
v. Townsend, 8 HowPr (N, Y.) .441, 
442. See also Pleading [31 Cyc 188, 
193, 215]. 

[al A defense can be good at all 
onto (1),on the theory that the com- 
plaint is true in all of its allegations, 
which is the test of its sufficiency. 
Soper v. St. Regis. Paper Co., 38 Misc. 
294, 297, 77 NYS 896 [aff 76 App, Div. 
409, 78 NYS 782]; Burkert v. Bennett, 
35 Misc. 318, 319, 71 NYS 144. (2) 
And if an alleged defense contains no 
new matter, it is obviously insuffi- 
cient. Durst v. Brooklyn Heights R. 
Co., 38. Misc. 124, 126, 67 NYS, 297. 

[b] As cause of defense.—In a 
demurrer alleging that-an answer 
does not state sufficient to constitute 


Johnson v. Andrews, 34 Misc. | 


DEFENSE or DEFENCE 


criminal ease. 


the 
word “defense” sufficiently presents 
the. question =whether the answer 
states a cause of defense, within the 


204; Houghton | statute providing that, when the facts | 5, 15. 


stated are not sufficient to state a 
cause of defense, plaintiff may de- 
mur. . Lewellen v. Crane, 113 Ind. 
289, 291, 15 NE, 515. 

5. Gould Pl. p 32 [quot, Skains v. 
Barnes, 168 Ala. 426, 429, 430, 53 S 
268; Houghton vy. Townsend, 8 How 
Pr, (N.. -Y.)- 441, 442]. 


“Whether, it be read with. the} 


strictness early prevailing at common 


law or with the more comprehensive 
meaning ... it is clear that in or- 
dinary acceptation and employment 
‘defense’ has reference to substance 
and not to form, that it signifies mat- 
ter tending to defeat the plaintifi’s 
cause of action, and not merely the 
form in which the plaintiff under- 
takes to state his cause of action.” 
Skains. vy. Barnes, supra. 

6. Youngblood v. South Carolina, 
ete., R. Co., 60 S..C. 9,19, 38 SE 232, 
85 AmSR 824 [quot Skains v. Barnes, 
168 Ala. 426, 430, 431, 53 S 268]. 

“Matter going to the cause of ac- 
tion, not merely to the form in which 
the pleader states his cause of ac- 
tion.”” Skains v. Barnes, supra. 

{a] Distinguished from “answer” 
or “demurrer.”—‘‘The courts do not 
seem to have interpreted the word 
‘defence,’ in section: 3253 in the sci- 
entific and accurate sense which it 
has and always has had in pleading. 
They interpret it, strangely enough, 
to mean ‘answer,’ or even ‘demurrer,’ 
which it does not mean and never 
meant. They do not even interpret 
it to mean the contest or opposition 
which a defendant makes on a trial, 
and which laymen call a defence, for 
an allowance is habitually allowed, in 
the first and second judicial depart- 
ments, at least, where the complaint 
is dismissed for the plaintiff's de- 
fault, or a judgment is taken against 
the defendant on his default, when 
the cause is reached for. trial.” 
Strauss v. Union Cent. L. Ins. Co., 33 
Misc. 571, 572, 67 ogy 931. 

7... Anderson L. 

{a] Similar desaitions—(1) “Byery 
matter in bar of the action, whether 
of denial or of confession and avoid- 
ance, but not matter of abatement.” 
1 Chitty Pl. .p 428 [quot Wilson v. 
Poole, 33 Ind. 443, 449]. (2) “What- 
ever is offered by defendant as. suffi- 
cient to defeat the cause of action 
stated in the declaration, either by 
way of denial, justification, or con- 
fession and avoidance.” Jewett Car 
Co.. v._ Kirkpatrick Constr. Co.,.107 
Fed. 622, 624. 

8. Scott v. Barnes County Fifth 
Judicial Dist. Ct.,-15 N. D. 259, 263, 
137 NW 61. 

[a] Similar definitions.—(1) “Every 


matter tending to diminish or en-. 


tirely defeat a plaintiff's cause of 
action.” Baier v. Humpall, 16 Nebr. 
127, 128, 20 NW 108 [quot Skains v. 


nying, justifying, or confessing and avoiding, 
eause of action;' 
will defeat a cause of action in whole or in part; 
that which is offered and alleged by the party pro- 
ceeded against in an action or suit as a reason in 
law or fact why plaintiff should not recover or 
establish what he seeks.® 

Issuable defense. 
plea to the merits, properly setting forth a legal 
defense, and contradistinguished from a plea in 
abatement or any plea going only to delay the case.'® 

Language of the defense. 
mean the language of the 


Meritorious defense. 
Sham defense. 
meaning of that term, which is so clearly false in 


the 
any. fact or state of facts which 


A technical phrase, meaning a 


A term interpreted to 
prosecuted party in a 


A good and lawful defense.!* 
A defense is.sham, in the legal 


| Barnes, 16S. Ala, 426, 429, 53 S 268]. 
(2) “A full answer to whole or to 
some part. of plaintiff's demand.” 
Wehle v. Butler, 43 HowPr (N. Y.) 
To same effect Bush v. Pros- 
ser, 11 N. Y. 347, 352. [cit Foland v. 
Johnson, 16 AbbPr (N. Y.) .235, 236, 
239]; Houghton v. Townsend, 8 
HowPr (N. Y.) 441, 442. (3) “Mat- 
ters which go to the partial as well 
jas total extinguishment of the plain- 
| tiff” s claim.” Bush v. Prosser, supra 
' [quot Foland v. Johnson, supra]. To 
}same effect McKyring v. Bull, 16 
N.Y. 297, 308,.69 AmD_. 696 note; 
Cohn y. Husson, 66 HowPr (N. Y.) 
150, 151; Stewart vy. Travis, 10 How 
Pr, (Ni, ¥) ,»148,.,.151;.. Houghtons v. 
Townsend, supra. (4) “A right pos- 
sessed by the defendant, arising out 
|.of the facts alleged in his pleadings, 
which either partially or wholly,: de- 
feats the plaintiff's claim.” Utah, ete., 
R. Co. v. Crawford, 1 Ida. 770, 773. 
(5) “What is put forward to defeat 
an action.” Black L. D. [quot Whit- 


field v. Atna L. Ins. Co. 125 Fed. 
269, 270]. 
{b] A recital of irrelevant facts 


does not constitute a defense. Frank 
as 116. App. Div. $55, 102 NYS 
edt, 208 

[ec] As me “bar."—In the 
phrase “constitutes no defense to the 
action,” the word “defense” is used 
in the sense of “bar,” and is the lan- 
guage of text-writers generally in 
such connection. Kendall v. Dunn, 71 
ma Va. 262, 76 SE 454, 456, 43 LRANS 

56. 

{ [dad] Conclusion of law.—A state- 
ment of a conclusion of law does not 
constitute a defense. Hicks v. New 
Jersey Car Spring, etc., Co., 22 Misc. 
585, 49 NYS 401. 

_{e] Mitigating circumstances not 
@ defense.—Thait mitigating circum- 
stances are not a defense, in the 
proper sense of the term, is evident 
from the fact that, if pleaded alone, 
the answer would be struck out as 
frivolous, and plaintiff would be en- 
titled to an immediate judgment. 
Newman vy. Otto, 10 NYLegObs 14. 

9. Black L. D. [quot Whitfield Vv. 
ASina L. Ins, Co., 125 Fed, 269, 270]. 

fa] Similar definition.—“‘Some- 
thing alleged and proved by the de- 
fendant which defeats that which is 
alleged, and is supported by evi- 
dence on the part of the plaintiff.” 
Cullen v. Woolverton, 65 N, J. L. 279, 
283, 47 A 626. 
Colquitt v..Mercer,. 44 Ga. 432, 


[a] “The pendency of a prior ac- 
tion between the same parties for the 
same cause is no ‘defense’ to a sub- 
sequent action, but it is merely a rea- 
son why the defendant in the subse- 
quent action should not be compelled 


to make his ‘defense’ therein.” Wil- 
son v. Eales. 33 Ind. 443, 449. 
she Aa) Yancey, (Que.) 2 Can 


12. O'Neill v. Jones, 24 S. D. 79, 
$1, 123 NW 495 (where it is said: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


se, 


DEFENSE or DEFENCE—DEPINE 


fact that it does not in reality involve any matter 
Such a mere formal de- 
fense is sometimes designated as a false defense.14 

In criminal law the term ‘‘defense’’ is often em- 
ployed as referring to the trial and preparation 


of substantial litigation.1® 


thereof .1® 


DEFENSOR. In Spanish law, the counsel or ad- 
voeate of defendant in a cause, civil or eriminal.'® 
In Spanish law, a written de- 


DEFENSORIO. 
fense.1? 


DEFERRED.'!® Put off.1° 


Deferred dividend insurance policy. One which 
provides that dividends from the surplus shall be 
declared only among those who survive a period of 


distribution.?° 


DEFIANCE. The act of one who defies.?? 
applied to possession of real property, the term 
means one unequivocally adverse.** 

DEEIOLENOY: 28 The lack of a part; ;°4 shortage 


or insufficiency.?° 


DEFICIENTE UNO SANGUINE, NON POTEST 


ESSE H/RES.*° 


DEFICIT. Want;°" deficiency?® in an account or 


DEFILE. 
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a sum appropriated by an officer as to whieh he is 
a defaulter;*! a balance appearing to be due upon the 
books, being the difference between the receipts and 
the disbursements.°? 

DE FIDE ET OFFICIO JUDICIS NON REOCIPI- 
TUR QUASTIO, SED DE SCIENTIA SIVE SIT 
ERROR JURIS SIVE FACTI.* 

To pollute;** to make impure and un- 
clean that which is pure and clean;*° to corrupt the 


chastity of%* the chaste and virtuous ;*7 to debauch ;*8 


to violate,®® 


use,4° 


DEFINE. <A word of very frequent and general 
While it may be, and frequently is, used in 
its general and more popular meaning as signifying 


to make clear and certain what was before then un- 


As 


certain, ambiguous, or indefinite," or to express with 
precision the constituent ingredients of the essence 


of that which is to be defined—incongruous, acei- 


dental, and extraneous features being left out—in 


such manner that the definition will not apply to any 


different sense 


a number,” as a deficit im the taxes or revenue ;*° 


“It is true... that ‘any defense 
given by statute is meritorious, but 

. simply because a defense is 
meritorious, it has therefore mer- 
it the equal of any other defense, 
thus removing from the courts the 
right to discriminate between differ- 
ent defenses’). 

13. | Peo. vy. McCumber, 18 N.: Y. 
315, 320, 72 AmD 515 [quot Thompson 
v. Brie R. Co., 45 'N. Y. 468, 471). 

[a] Whe chief characteristic of a 
sham defense is its undoubled falsity. 
Peo. v. McCumber, 18 N. Y. 315, 321 
{quot Thompson y. Erie R. Co., 45 


N. Y. 468, 471]. 

14. Peo. v. McCumber, 18 N. Y. 
815, 321 [quot Thompson v. Erie R. 
Co., 45 N. Y. 468, 471]. 

15. State v. Murphy, STEIN Jaebre 
515, 94 A 640, 646. 

16. Escriche Diccionario, See At- 
torney and Client 6 C. J. p 556. 


17. Escriche Diccionario. 
18. Deferred stock see Corpora- 


tions [10 Cyc 568]. 

19. Goss Printing Press Co, v. 
Daily States Pub. Co., 109 La. 759, 
761, 33'S 760. 

20. U. S. Life Ins. Co. v. Spinks, 
126 Ky. 405, 438, 103 SW 335, 31 KyL 


185. 

21. Century D. 

[a] “Open defiance of , . « author- 
ity."—A statutory phrase which has 
been construed to mean direct con- 
tempt, but will not include construc- 
tive contempts for the reason that 
for a violation of the provision the 
punishment may be summarily im- 
posed, whereas, if the provision in- 
eluded constructive contempts, the 
person accused of violating it would 
necessarily be entitled to a hearing 
before conviction. Narcida vy. Bowen, 
22 Philippine 365, 371 

22. Williams v. McGee, $8.0 CG, 
85, 91 [cit Ballantine Lim. p 599: 

23. Deficiency: 

In quantity of: 

aan delivered see Sales [85 Cyc 

oj. 

Land sold see Vendor and Purchas- 

socul Cyc 1415, 1583, 1596, 1855, 


2044] 
Desens supply see Waters [40 Cyc 


at see Mortgages [27 Cyc 
51 
Of assets see Executors and Admin- 
istrators [18 Cye 670]; Wills [40 
Cyc 1899] 
On foreclosure of: 
Chattel mortgage see Chattel Mort- 
gages §§ 524, 564, 574. 
Mechanic's lien see 
Liens [27 Cyc 435]. 
Pledge see Pledges ria Cye 868]. 


‘Mechanics’ 


% o. 


Real property mortgage by: 
Action or suit see Mortgages [27 
Cye 1746 
Pxercise of power of sale see 
Mortgages [27 Cyc 1500). 

On resale see Executions [17 Cyc 
1261]; Pxecutors and Administra- 
tors [18 Cye 7838]; Judicial Sales 
[24 Cye 47]; Mortgages [27 Cyc 
1704]; Partition [80 Cye 285]. 
“Any deficiency” see Any 38 C, J. 

p 237 text and note 7, 

“Casual deficiency” see Casual 11 
Cc. J. p 29’ note 19 [b]. 

24. Worcester D. [quot Matter of 
Plattsburgh, 27 App. Div, 853, 360, 50 
NYS 356). 

86 ‘Black! 'L,;:"D: See also Clyde 
Commercial SS. Co. v. West India SS. 
Co., 169 Fed. ‘275, 278, 94 CCA 9651 
(deficiency of men used on _ ship); 
Marrick v. Nineteen Thousand Five 
Hundred and Wourteen Bushels of 
Wheat, 3 Fed. 840, 341 (“deficiency in 
the cargo’); Bragaw v. Bolles, 61 
N. J. Eq. 84, 86, 25 A 947 (“deficiency 
or surplusage” of personalty men- 
tioned in a will); Meyer v. Peck, 28 
N. Y. 590, 596 (“deficiency in quan- 
tity’); Matter of Plattsburg, 27 App. 
Div. 358, 360, 50 NYS 856 (“deficiency 
in the fund’); Goldsmith v. Brown, 
85 Barb. (N. Y.) 484, 492 (“deficiency 
upon the mortgage debt’); Skanla- 
teles Paper Co. v. American’ Under- 
writers’ F’, Ins. Co,, 61 Misc. 457, 463, 
114 NYS 200 (“deficiency [of funds] 
in the preceding year"); Bailey v. 
Block, 104 Tex, 101, 108, 184 SW 828 
(mortgage deficiency). 

26. A maxim meaning “One blood 
being wanted, one cannot be _ heir.’ 
Bouvier L. D. [eit Ratcliff’s Case, 8 
Coke 87a, 41a, 76 Reprint 713]. 

27. Johnson D.; Webster D.; Wor- 
cester D, fall quot Mutual Loan, ete., 
Assoc. v. Price, 19 Fla. 127, 187, 1881. 

28. Johnson D.; Webster D.; Wor- 
cester D. fall quot Mutual Loan, 
etc., Assoc. v. Price, 19 Fla. 127, 187, 


1381. See Deficiency ante this page. 

29. Worcester D. [quot Mutual 
Loan, etec., Assoc, v. Price, 19 Fla. 
127, 1871. 

30, ebster D. [quot Mutual 
Loan, etc., Assoc. v. Price, 19 Fla. 
127, pee: 

31. utual Loan, etc, Assoc. v. 


Price, 19 Fla, 127, 187 (not its neces- 
sary or ordinary ‘meaning). 
32. Mutual Loan, etce., 
Price, 19 Fla, 127, 187. 
33.. A maxim meaning “The bona 
fides and honesty of purpose of a 
judge cannot be questioned, but his 
decision may be impugned for error 
pine, of law or of fact.” Broom Leg. 
ax, 


Assoc, v.! 


object other than that defined," yet it is not used 
exclusively in such a sense,** 


In & broader and 


the word may mean“ to cro- 


fa Applied in: Snyder v. Snyder, 
6 inn. (Pa.) 488, 499, 6 AmD 4938 
(where the court said: ‘The settled 
rule is, that the merits of a judgment 
can never be contested by any origi- 
nal suit either at law or in equity’); 
Com, v. Sheriff, 7 Phila. (Pa.) 84, 85 
(where the court said; “All things 
done by officers of the law, and es- 
pecially by judges, in the discharge 
of their duty, are presumed, until the 
contrary appears, to have been right- 
ly done’), 

84. Webster D. [quot § 
nald, 88 Iowa 553, 
State v. Montgomery, 


State v. Fer- 
657, 66 NW 634; 
79 Towa 737, 


738, 45 NW 292). 

35. State v. Fernald, 88 Towa 558, 
657, 55 NW 584. 

86. Webster D. [quot State v. 
Fernald, 88 Towa 5538, 657, 565 NW 
534; 79 lowa 


State v, Montgomery, 
737, 788, 45 N'W. 292). 

87. State v. rernaia: 88 Towa 558, 
557, 66 NW 53 


. Webster D. Paar State Vv. 
Fernald, 88 Towa 658, 557, 55 NW 
684; State v. Montgomery, 79 Towa 
787,°738, 45’ NW 292 

39. Webster D. [quot State v. Fer- 
nald, 88 Towa 658, 557, 55 NW 634; 
State v. Montgomery, 79 Towa 787, 
738, 45 NW 292° 

fa] The defilement of a female 
broadly speaking, is ncéoriplishadt 


when any male person, not the hus- 
band of such female, has had sexual 
intercourse with such female. State 
Vv. Botha, 27 Utah ‘289, 299, 75 P 781. 
See also Rape [88 Cyc 1412]; Seduc- 
tion [86 Cyc 1289). 

40. Peo. v. Bradley, 86 Mich, 447, 
452 [quot State vy. Bartholomew, 176 
Ind. “182,188, 95 NH 417, AnnCas 
1914B 91]. 

41. Peo. v, Bradley 86 Mich, 447, 


452 [quot fron v, Bartholomew, 176 


Ind. 182, 188, 95 NE 417, AnnCas1914B 
91). 
42. McDougall v. Monlezun, 88 La. 


Ann, 228, 229, 
43. Peo. v. Bradley, 36 Mich, 447, 
452 Cquot State v. Bartholomew, 176 


Ind. 182,'188, 95 NW 417, AnnCas 
1914B 91). 
44. See infra text and notes 45-56, 


[a] In titles of acts—(1) [It has a 
broader and different meaning when 
used in the titles of acts, in the crea- 
fon, enlarging, ‘and extending the 
powers and duties of boards and of- 
ficers, in defining certain offenses, 
providing punishment for them, and 
thus enlarging and extending the 
scope of the criminal law.’ Peo, v. 
Bradley, 86 Mich. 447, 452 [quot 
State v, Bartholomew, 176 Ind, 182, 
188, 95 NE 417, AnnCas1914B 91]; 
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ate;4> to declare;** to designate;** to determine;** 
to determine the end or limit ;*° to establish ;°° to es- 
tablish and declare the limits of any right, power, 
duty, ete.;>4 to fix;** to fix, establish, or prescribe 
authoritatively ;°° to fix the bounds ;* to preseribe ;*> 


to specify.>* 


Defining a crime may consist in an enumeration of 
the particular acis included by or under the name.5? 

DE FINE NON CAPIENDO PRO PULCHRE 
PLACITANDO. A writ prohibiting the taking of 


fines for beau pleader.** 


DE FINE PRO REDISSEISINA CAPIENDO. A 
writ which lay for the release of one imprisoned 
for a redisseizin, on payment of a reasonable fine.** 

DEFINIMIENTO. In Spanish law, the final de- 


Wallace v. Ferguson, 70 Or. 306, 314, | 
140 P 742, 141 P 542. (2) It is prop-/| 
erly used in the title where the ob- 


ject of the act is to determine or fix} 
boundaries, and between different} 
governments in defining their extent, / 


and in this sense it has been con- 
sirued to mean to resirict, enlarge, or 
extend. Peo. v. Bradley, 36 Mich. 
447, 452 [quot State v. Bartholomew, 
176 Ind. 182, 188, $5 NE 417, AnnCas 
1914B $1]. To same effect , Waltexs 
v. Richardson, $3 Ky. 374, 378, 20 SW 
278, 14 KyL 410. 

45. State v. Bartholomew. 176 Ind. 
a 188, $5 NE 417, AnnCasi$i4B 


1 ie 
46. Dill v. Murphy, 1 Moore P. C.} 
N. S487, 15. Reprint 784. 
47. Higgins v. Staie, 64 Md. 419, 
420, 1 A 876. 
¥ 48. Gould v. Hutchins, 10 Me. 145, 
54. 
49. Gould v. Hutchins, 10 Me. 145, 
154 (as to define the extent of a king- 
dom or country). 
50. State v. Bartholomew, 176 Ind. 
182, 188, 95 NE 417, AnnCasi914B 91. 
51. Dow v. Gould, eic., Silver Min. 


Co., 31 Cal. 623, 639: Gould-v. Hutch-} 


ins, 10 Me. 145, 154. (consiruing the | 
phrase “define the limits” as used 
in a statute authorizing towns to de-} 
termine the number and define the 
limits of school disiricis). 
[a] “Grant” and “apportion” dis- 
ed.—in speaking of a consti- 
tutional provision, for the establish-/| 
ment of courts, that “the powers and | 
jurisdiction of which courts shall be | 
defined by law,” the court said: “A 


power to define is different from a| 


power to grant or apportion; and 
however far the meaning of the word) 
‘define’ might be extended when the 
context clearly calls for extension, it 
is ceriain that when used with refer- 
ence to a jurisdiciion substantially 
described, its meaning musi be con- 
fined to fixing limits for the exercise 
of such jurisdiction, and cannot be 
exiended to an alteration of its char- 
acter.’ Styles v. Tyler, 64 Conn. 432, 
452, 30 A 165. 

52. Gould v. Hutchins, 10 Me. 145, 


154. 
[a] Defined water- 
courses.—Kinney Irr. § 48 [quot Los 


Angeles y. Pomeroy. 124 Cal. 597, 633, 
57 P 585; Deadwood Cent. R. Co. v. 
Barker, 14 S. D. 558, 565, 86 NW 
619}. See also Medano Ditch Co. v. 
Adams, 29 Colo. 317, 326, 68 P 431} 
(where the court. in speaking of un- 
derground currents of waier, said: 
“The channels and existence of such 
streams, though not visible, are ‘de- | 
fined’ and ‘known’ within the meaning 
of the law when their course and flow 
are determinable by reasonable in- 
ference”); Miller v.. Biack Rock 
Springs Impr. Co., $8 Va. 747, 757, 40 
SE 27, 86 AmSR $24: Huber v. Mer- 
kel, 117 Wis. 355, 360, 94 NW 354, 


98 AmSR 933, 62 LRA-589: Black v.| 


Ballymena Comrs., L. R. i7 Ir. 458 
(all applying and construing the 
term); Waters [40 Cye 627]. 

53. Century D. [quot Boyd Pay., 


DEFINE—DEFINITION 


termination of a suit or controversy; particularly 
a compromise between the relatives of a d 
and his slayer.®° 

DEFINITE. Having fixed limits;*! determinate ;** 
clear;®* precise ;°* unambiguous. It is used in the 


same sense as ‘‘definitive’’ when prefaced to a de- 


OTS ia a 


Phrases: 
loeation, 


statement. aa 


| ete., Co. v. Ward, 


Ind. 182, 188, 95 
1914B 91; Sanders v. Belue, 78 S. CG 
171, 175, 58 SE 762. See also In re 
Fourth Judicial Dist, 4 Wyo. 133 
1147, 32 P $50 (where,.in construing 
} a similar statute, the court said: 
| define. the judicial districts of the 
State.” is broad, comprehensive and 
general enough to include the forma- 
}tion of a new judicial district’). 

| 54 Dow v. Gould, etc, Silver Min. 
| Co., 31 Cal 629, 639. 


NE 417, AnnCas 


: “—Res. v. 
| Ratepayers, L. R. 1 Q@ =e 110.. 
| [b] “Defined territory.”"—McGeehan 
v. Gaar, 122 Wis. 630, 635, 
|} 1072 (as used in an agent's contract 
| for the sale of foreign machinery). 
55. Dow v. Gould, eic., Silver Min. 
Co., 31 Cal. 623, 639. 
56. Higgins v. State, 64 Md. 419, 
| 420, 1 A. S876. 
| fa] 


| provided that the results of an elec- 
j}tion should be returned to certain 
| judges who were invested with the 
duty of defining certain districts, etc, 
|in which the sale of spirituous. lig- 
} uers should be prohibited, the court 
said. “The word “defining.” as here 
| used, We must read as synonymous 
| with specifying or designating, and 
} thus simply requiring the Judges to 
particularize in the proclamation the 
districts or district casting a major- 
ity of votes in favor of the law.” 

Higgins v. State, 64 Md. 419, 420, 1 


A 876. 
57. Marvin v. State, 19 Ind. 181, 
} 184. To same effect U. S. vy. Smith, 


5 Wheat. (U0. S.) 153, 160, 5 L. ed. 57. 

[a] Im the title of an act reading 
“An act to define and punish crimes 
against children.” the term suggests 
that some offense is to be created and 
defined or a definition of some of- 
fenmse that already exists is to be 
inserted. Milne v. Peo., 224 Hl. 125, 
128, 79 NE 631. 

{b] Naming a crime is defining it. 
—Steie v. Oskins, 28 Ind. 364. 365; 


Wall v. State, 23 Ind. 150, 153 (overr 
Marvin v.-State, 19 Ind. 181, 184]. 

58. Black L. D. 

59. Black L. D. 

60. Escriche Diccionario. 

61. Century D. 

62. Century D. 

63. Kurrie v. Cottingham, 209 Pa. 
12, 13, 57 A 1106. 

64. Woodlief v. Duckwall, 19 Oh. 

log Ci. 564, 566, 10 Oh. Cir. Dec. 686. 
65. Kurrie v. Cottingham, 209 Pa. 
i2, 13, 57 A 1106. 

66. Kurrie v. Cottingham, 209 Pa. 
Sythe 57 A 1106. See Definitive post 
Bp 467. 

67. New York Mut. L. Ins. Co. v. 
Granniss, 118 App. Div. $30, $32, 103 
oh $35. See also Pleading [31 Cyc 
446] 

68. Jones v. Habersham, 13 F. Cas. 

| No. 7,465, 3 Woods 443. See also 
es. Be "gs 40 et seq. 


Bouvier L. Do [quot Woodlief | Paul, ete., 


="To 


100 NW) 


“Specifying” and “designat-— 


jing” synonymous.—Where a statute) 


**Definite and certaim,’’* 
charity,”” 88 ‘definite failure of issue,’’ © ‘‘definite 
*?70 **definite period,’? ™ ‘< definite quan- 
tity,’’ ™ ‘‘definite shape,’’ ™® ‘‘suecinet and definite 


cree, order or judgment, as opposed to ‘‘interlocu- 


““definite 


DEFINITELY. In a definite manner.** 
DEFINITION. A term in itself difficult to de- 


$5 Fed. 27, 35, 28;10 Oh. 
| CCA 667]; State v. Bartholomew, 176 | Walker, 
| Milligan, 


Cir. Dec. 686]; Moody v. 
3 Ark. 147. 198; Huxford v. 

50 Imd. 542, 546; Cain v. 
Robertson, 27. Ind. A. 198, 61 NE. 26, 
27; Downing v. Wherrin, 19 N-. H. 
9, $4, 49 AmD 139; Hall v. Chaffee, 14 
N. H.. 215, 220; Anderson v. Jackson, 
16 Johns. (N. Y.) 382, 399, 8 AmD 
330; Vaughan v. Dickes, 20 Pa. 509, 
513. See also Default of Issue ante 
p 457; Wills [40 Cye 1502 te 

70. Jamestown. ete., Co. 
Jones, 177 U. S. 125, 130. 30 Sct 568. 
4 L. ed. 698 (definite location of a 
right of way). 

Brummer vy. Cohn, 86 N. Y. 11, 
16, 40 AmR 503 (husband's life in- 
sured for wife’s use for a “definite 
period”); Russell v. National Exhibi- 
tion Co., 60 App. Div. 40, 69 NYS 732, 
735 Cin a contract of a ball player). 

72. De Lamar v. De Lamar Min. 
Co., 119 Fed. 538, 541. 

73. Whyte v. MeTaggart, (Man.) 
22 DomLR 8, 13. 31 WestLR 654 
(business which shall have assumed 
“definite shape” during the term of a 
contract). 

74 Woods v. Matlock, 19 Ind. A. 
364, 48 NE 384, 385; Hyatt v. Bon- 
ham, 19 Ind. A. 256, 49 NE 361, 362 
{both relating to “succinct and defi- 
nite statement’ of a claim against 
decedent’s estate). 

75. Century D. 

[a] “D> condemned."— 
Where an international convention 
provided that “Property captured, 
and not yet definitively condemned. 
or which may be captured before the 
exchange of ratifications . . . shall be 
mutually restored,” the court said: 
“The terms used in the treaty seem 
to apply to the actual condition of 
the property, and to direct a restora- 
tion of that which is still in contro- 
vwersy between the parties. On any 
other construction, the word defini- 
tive would be rendered useless and 
inoperative, Vessels are seldom, if 
ever, condemned, but by a final sen- 
tence. An interlocutory order for a 


sale is not a condemnation. A stipu- 
jlation, then, for the restoration of 


vessels, not yet condemned, would, on 
this construction, comprehend as 
many cases as a stipulation for the 
restoration of such as are not yet 
definitively condemned.” U.S. v. The 
Peggy, 1 Cranch (U. S.) 103. 109, 2 
L. ed. 49. See Definite ante this page 
text and note 70. 

b] “When the line or route of the 
road became definitely fixed,” within 
the intent and meaning of an act of 
congress. Walden v. Knevals, 114 
U._S. 373, $374, 5 SCt .898, 29 L. ed. 
167: Kansas Pac. R. Co. v. Dunmeyer, 
113 U. S..629, 635, 5 SCt 566, 28 L. 
ed. 1122; Van Wyck v. Knevals, 106 
U. S. 360, 366, 27 L. ed. 201; Southern 
Pace. R. Co. v. U. S. 109 Fed. 913, 
$22, 48 CCA ae Southern Pac. R: 
Co. v. U. S.. 69 Fed. 47, 55, 16 CCA 
114; Smith v. Northern Pac. R. Co., 58 
Fed. 513, 515, 7 CCA,397; U, 
McLaughlin, 30 Fed. 147, St. 

R. Co. v. Ward, 47 Minn. 


vy. Duckwall, i9 Oh. Cir. Ct. 564, 566,/ 40, 43, 49 NW 401. . 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


fine.7° 
everything not expressed.”7 


other? 


76. Spokane County School Dist. 
No. 2 v. Bryan, 51 Wash. 498, 502, 99 
P 28, 20 LRANS 1083. 

77. Cottin v. Cottin, 5 Mart. (La.) 
93, 99 (where it is said: “The law 
therefore which defines a right; a 
crime, or incapacity, excludes every 
thing, not contained in the definition, 


A definition is ex vi termini an exclusion of 
Definition being a per- 
plexing logical process,’® except in mathematics, it is 
hard to frame exhaustive definitions of words;*® 
they must be construed with reference to the subject 
matter to which they are applied,*° and must be 
accepted with reference to their relation to other 
words and terms,*! for what would be proper under 
a given state of facts may be impossible under an- 
The definition of a word has been said to 
be an explanation of the signification of the word, 
or of what the word is understood to express;** an 
enumeration of the particular acts included by or 


DEFINITION—DEFINITIVE 


and complete.®° 


) 
? 


tive, 
tory,’ 


tions differ in their character accord- 
ing to the nature of the thing to be 
defined’’). 

“The meaning of particular words 
in... [statutes], as well as other 
instruments, is to be found not so 
much in a strict etymological pro- 
priety of language, nor even in popu- 


as completely as if it has used regu-ylar use, as in the subject or occa- 


lar words, and said, that nothing 
should confer the right, incur the 
guilt of the crime, or make one sub- 
ject to the incapacity, but the circum- 
stances contained in the definition’). 

[a] Mlustration.—“A posterior act 
é giving a_ different definition, 
from the pre-existent law, necessarily 
repeals it. ...1. A right. Suppose 
by the laws of the state, defining the 
right to vote, it should be declared 
that, ‘every free white man, who had 
lived twenty-four months in the coun- 
try, should have this right,’ and that 
by a subsequent law, purporting to 
have the same object, it should be 
enacted, that voters shall be ‘such 
free persons as live in the country.’ 
Omitting the word white, and saying 
nothing of the term of residence. 
Can there be a doubt, that in such 
case, the man of color, who had 
gained a residence by being domicili- 
ated for twelve months, would have 
the right to vote? 2. The definition 
of a crime. Suppose by the present 
laws, that arson shall be defined, ‘The 
wilful burning of a dwelling house, 
which has been inhabited within 
twenty-four hours previous to the 
fact, or the burning, as aforesaid, of 
any barn or cotton gin.’ And that an 
act should afterwards pass, purport- 
ing to be a digest of the penal code 
now in force, with alterations and 
amendments, in which arson should 
be described to be the ‘wilful burning 
of a dwelling house or barn,’ can 
there be a doubt, that a person under 
this act, would be guilty, if he were 
to burn a dwelling house, although 
it had not been inhabited for twenty- 
four hours, and would not be guilty, 
if he were to burn a cotton gin. 3. 
A disability. Suppose the law under 


sion on which they are used, and the 
object that is intended to be at- 
tained.” Rex v. Hall, 1 B. & C. 123, 
136, 107 Reprint. 47. 

81. Spokane County School Dist. 
No. 2 v. Bryan, 51 Wash, 498, 502, 
99 P 28, 20 LRANS 1033. To same 
effect Warner v. Beers, 23 Wend. 
CN. Y.), 108,142. 

82. Spokane County School Dist. 
No. 2 v. Bryan, 51 Wash. 498, 502, 
99 P 28, 20 LRANS 1033. To same 
effect Warner v. Beers, 23 Wend. 
CNZAY.«)y, L035,142, 

“A word is not a crystal, trans- 
parent and unchanged, it is the skin 
of a living thought and may vary 
greatly in color and content according 
to the circumstances and the time in 
which it is used.” Towne v. Bisner, 
245 U. S. 418, 425, 38 SCt 158 (decid- 
ed Jan. 7, 1918, per Holmes, J.). 

“TIn other words, they]... are to 
be understood by looking at the sub- 
ject-matter ...and the object of 
the Legislature, and the words used 
with reference to that they may con- 
vey an intention quite different from 
what the self-same set of words used 
in reference to another set of cir- 
cumstances and another object would 
or might have produced.” Edinburgh 
St. Tramways Co. v. Torbain, 3 App. 
Cas. 58, 68. 

83. Webster D. [quot Taylor v. 
Palmer, 31 Cal. 666, 687]. 


qn Marvin y. State, 19 Ind. 181, 
85. Matter of Hermann, 87 Misc. 


476, 150 NYS 118, 124. 

[a] Beasons for rule.—(1) The vice 
of principles or definitions arrived at 
by incomplete induction is well un- 
derstood. Matter of Hermann, 87 
Mise. 476, 150 NYS 118, 124. (2) 


under the name.** 

Legal definitions in particular are not usually well 
regarded, as they are generally a posteriori and in- 
volve at some stage the inductive process and not 
the deductive process familiar to a priori disci- 
plines.*®> But the a priori definitions ** of testamen- 
tary law are different.*? 

DEFINITIVE. That which finally and completely 
ends and settles a controversy ;°° the last;®® the final 


the head of ‘those who are incapable] All the definitions are little more 
of making wills’ should be, that those | than metaphysical paraphrases of an 
only are incapable, who are not 20]expression invented by the common- 


years of age, and are not emancipat- 
ed, and that a subsequent law should 
say, ‘those alone are incapable of 
making a will, who are under 20,’ 
without saying any thing of emanci- 
pation. In this case, we should say 
that the emancipated minor, between 
20 and 21, could make a will under 
the first law, or could not under the 
second. In all these cases, then we 
find that the subsequent legislative 
definition corrects the former; and if 
the reasoning be good, we must con- 
clude that the laws in which an abor- 
tive child is defined, must be taken 
from our civil code, not from the 
laws of the Recopilacion.” Cotton 
v. Cotton, 5 Mart. (La.) 938, 99. 

78. Matter of Hermann, 87 Misc. 
476, 150 NYS 118, 124. To same ef- 
fect Warner v. Beers, 23 Wend. 
(N. Y.)_ 1038, 142. 

79. Wakefield Local Bd. of Health 
v. Lee, 1 Ex. D. 386,343. 


law judges, for the very reason that 
it was capable of being understood 
and applied by plain men in the jury 
box. 2 Thompson Tr. § 2463 [quot 
Mays v. State, 72 Nebr. 723, 101 NW 
979, 981]. (3) “They are, for the 
most part, inductive generalizations 
derived from our juridical experi- 
ence; and, in order to be complete 
and adequate, they must sum up the 
results of all that experience, as 
they are to be found in the special 
cases that belong to the class to be 
defined.” Mickle v. Miles, 1 Grant 
(Pa.) 320, 328. 

23 Wend. 


86. Warner v. Beers, 
(N. Y.) 103, 142. 

[a] Strict and essential definitions 
can generally be given of the terms 
of positive jurisprudence, and par- 
ticularly so in the extremely techni- 
cal and artificial system of the an- 
cient English law. “This is remark- 
ably the case, for instance, in regard 


80. Wakefield Local Bd. of Health| to our common law terms of real es- 


v.. Lee, 1 Ex.. D. 336, 343. 
Warner v. Beers, 28 Wend. 
103, 141 (where it is said: 


See also 
CNN 3). 


\~ 


tate, as fee, lease, warranty, grant, 
covenant, reversion, remainder, etc.; 


“Defini- |all of which are defined precisely and 


[18C.J.] 467 


In speaking of judgments and decrees, by ‘‘defini- 
is meant something opposed to ‘‘interlocu- 
and nothing more;*! the final judgment, de- 


essentially, not explained by mere 
attributes.”’ Warner v. Beers, 23 
Wend, (N. Y.) 103, 142. 

87. Matter of Hermann, 87 Misc. 
476, 150 NYS 118, 124. 

[a] Reason for rule.—In so far as 
the legal definition of undue influ- 
ence is a priori, it is recognized in 
testamentary common law, which was 
built up originally by scholastie law- 


yers trained in the civil law and the * 


old logical disciplines. Matter of 
Hermann, 87 Misc. 476, 150 NYS 118, 


124. 
Black L. D. See also Certain 
a C. J. pp 74, 75, text and notes 45, 


55. 
[a] “Definitive and certain sum of 
money.”—Where a duty was imposed 
by statute, as follows: “Bond, &c., 
given as a security for the payment 
of any definitive and certain sum of 
money not exceeding £50, £1, &c., &c.,” 
Parke, B., said: ‘I construe those 
words to mean the sum ascertained 
by the bond itself,—in other words, 
the principal sum. It is true, at the 
time of the execution of the bond in 
this case a sum was due for interest, 
which was ascertainable: but the 
amount of interest is not mentioned 
in the bond, and must depend on the 
time when it is paid. I think the 
words ‘definitive and certain sum’ re- 
fer to the principal money secured by 
the bond, which is to bear interest, 
and not to interest, whether bygone 
or subsequent;”’ Alderson, B., said: 
“Interest does not fall within the 
meaning of a ‘definitive and certain 
sum of money’ secured by the bond; 
it is only the amount of damage for 
the detention of the principal.’”’ Bar- 
ker v. Smark, 7 M. & W. 590, 592, 151 
Reprint 903. 
Be Ex p. Nicholls, 34 L. J. Ch. 169, 


[a] “Definitive publication.”— 
Where a statute in relation to chari- 
table trusts gave a right to appeal to 
two inhabitants within three months 
after “definitive publication” of the 
order of the charity commissioners, 
ete., the master of the rolls said: 
“The words ‘definitive publication of 
any order of the board,’ contained in 
section 8, must mean the very last 
time that the Charity Commissioners 
are expected to have the notice af- 
fixed to the chureh-doors. The Court 
is bound to attach some meaning to 
the word ‘definitive, and I think it 
means the last—the final and com- 
plete publication of the order.” Ex 
p. Nicholls, 34 L. J. Ch. 169, 173. 

90. Ex p. Nicholls, 34 L. J. Ch. 
169, 173. 

91. Thompson v. Graham, 246 Pa. 
202, 205, 92 A 118. To same effect 
Gesell’s App., 84 Pa. 238, 239; Hess’ 
App., 1 Watts (Pa.) 255, 257. 

“Bouvier, Burrill, and Wharton de- 
fine this word, in its application to 
judgments or decrees, as meaning one 
which determines a cause; as being 
equivalent to ‘final,’ and opposed to 
“Snterlocutory’ or ‘provisional.’ But 
the opinion of the United States Su- 
preme Court, in U. S. v. Peggy, 1 
Cranch (U. S.) 103, 2 L. ed. 49, indi- 
eates a distinction between final and 
definitive, of this general nature, that 
a judgment is termed final, in the 
sense of exhausting the powers of 
the particular court in which it is 


468 [18C.J.] 


cree, or sentence of an ecclesiastical court.°? 
DEFLORATION. The aes by which a woman is 


deprived of her virginity.®* 
DEF’LT. 


the rightful owner.®® 


DEFORCEMENT. The term is one of most gen- 
eral signification,®°® and in its most extensive sense 
signifies the holding of any lands or tenements to 
which another has right;°’ any species of wrong 
whatsoever whereby he who has the right to the free- 
hold is kept out of possession;°® a privation of the 
freehold, where the entry of the present tenant or 
possession was originally lawful, but his detainer has 
now become unlawful;°® a wrongful withholding of 


An abbreviation for default.®* 
DEFORCE. To withhold lands or tenements from 


DEFINITIVE—DEFRAUD 


denial of the widow’s right; the withholding of her 
dower by the heir or alienee.? 


It applies mainly to 


a case where the party has the right of property, but 


never had the actual possession under that right,’ 
so that this includes as well an abatement, an in- 


trusion, a disseizin, or a discontinuance, as any other 


sion.* 
DEFOSSION. 
alive.® 


lands from the right owner, or, in case of dower, a 


rendered, but definitive in the sense 
of being above any review or con- 
tingency of reversal. The distinction 
is certainly convenient and worthy of 
attention.” Abbott L. D. 

{a] A final condemnation by an 
inferior court of admiralty, from 
which an appeal lay and had been 
claimed, is not a definitive condemna- 
tion within the meaning of a conven- 
tion by which property captured and 
not definitively condemned is to be 
mutually restored. The court said: 
“Every condemnation is final as to 
the court which pronounces it, and 
no other difference is perceived be- 
tween a condemnation and a final 
condemnation, than that the one ter- 
minates definitively the controversy 
between the rarties, and the other 
leaves that controversy still depend- 
ing.” U.S. v. The Peggy, 1 Cranch 
(U. S.) 103, 109, 2 L. ed. 49. 

92. Black L. D. [cit 3 Blackstone 
Comm. p 101]. 

93. Black L. D. See also Adultery 
§§ 1, 2; Fornication [19 Cye 1434]; 
Rape [33 Cyc 1415]. See Seduction 
[35 Cye 1294]. ; 

94. Brawner v. Maddox, 1 Ga. A. 
332, 58 SE 278, 281 (where it is held 
that the entry, “def’lt’” on a judge’s 
docket is a sufficient entry of the 
fact that no defense has been filed). 
See also Default ante p 455. 

95. Baldwin v.: Carter, 17 Conn. 
201, 212, 42 AmD 735 [cit Coke Litt. 
p 331b]. See also Deforcement post 
this page. 

{a] The word implies that the one 
claiming title had been in possession. 
Baldwin v. Carter, 17 Conn. 201, 212, 
42 AmD 735. 

96. Foxworth v. White, 36 S.C. L. 
113, 115 [cit 3 Blackstone Comm. p 
1721. 


97. Foxworth v. White, 36 S. C. L. 
113, 115 [cit 3 Blackstone Comm. p 
172). See also Forcible Entry and 
Detainer [19 Cyc 1108]; Landlord and 
Tenant [24 Cyc 1049]. 

98. Wildy v. Doe, 26 Miss. 35, 40 
[cit 3 Blackstone Comm. p 173]. 

99. 3 Blackstone Comm. p 172 
[quot Hoye v. Swan, 5 Md. 237, ay 
1. Woodruff v. Brown, 17 N. J. 
oer 269. See also Dower [14 cye 

967]. i 

2. Hopper v. Hopper, 21 N. J. L. 
543, 547. 

3. Wildy v. Doe, 26 Miss. 35, 40 
[cit 3 Blackstone Comm. p 173]. 

4. 3 Blackstone Comm. p 172. 

fa] A form of ouster.—‘Ouster, 
or dispossession, says Blackstone, is 
a wrong or injury that carries with 
it the assertion of possession, for 
thereby the wrongdoer gets into ac- 
tual occupation of the land or heredi- 
tament, and obliges him that hath a 
right to seek his legal remedy in 
order to gain possession of the free- 
hold and damages for the injury sus- 
tained. It is effected by one of the 
following methods: 1. Abatement. 
2. Intrusion. 3. Disseizin. 4. Discon- 
tinuance. 5. Deforcement. The first 
two consist in a wrongful entry when 


the possession is vacant—an ouster 
of a freehold in law. The third, dis- 
seizin, is a wrongful putting out of 
him that is seized of the freehold— 
an attack upon him who is in the ac- 
tual possession and turning him out 
—an ouster from a freehold in deed. 
The fourth, discontinuance, occurs 
when the feofee of tenant in tail 
holds beyond the life of the feoffer, 
under a feoffment for a greater es- 
tate than the latter can convey, his 
possession thus retained being con- 
sidered as an injury to the heir in 
tail, whose ancient legal estate is 
thereby destroyed, or at least sus- 
pended or for a while discontinued. 
The fifth and last, deforcement, sig- 
nifies the holding of any lands or 
tenements to which another person 
hath a right and includes all the. oth- 
ers and any other species of wrong 
whatsoever, whereby he who has a 
right to the freehold is kept out of 
possession, but is contradistin- 
guished from them in that it is only 
a detainer of the freehold from him 
who has the right of property, but 
never had any possession under that 
right. 3 Blackstone, 167 et seq. A 
species of deforcement is, when the 
ancestor dies seized of an estate in 
fee simple, which descends to two 
of his heirs as parceners and one of 
them enters before the other, and 
will not suffer the co-parcener to 
enter and enjoy her moiety.’ Dob- 
bins v. Dobbins, 141 N. C. 210, 214, 
53 SE 870, 115 AmSR 682, 10 LRANS 
185 [cit 3 Blackstone Comm. p 174; 
Fitzherbert Nat. Brev. p 197]. See 
also Ouster [29 ae Se 1540]. 

5. Black L. 

6. See also Cheat oS Meek Or fi A 6 Ma 5 
and cross references. 

7. Curley v. U.'S.,.130 Fed. 1,°7,9) 
64 CCA 369. 

[a] “To defraud ‘the United States 
in any manner or for any purpose’ 
(1) is a very comprehensive expres- 
sion, and includes every conspiracy 
to deprive the United States, by the 
misrepresentation or concealment of 
material facts, of any kind of prop- 
erty, or whatever may be legally due 


it on account of taxes, duties, im- 
ports, excises, or the like.” U. ‘SAN, 
Owen, 32 Fed. 584, 536. Q) “The 


meaning of the word ‘defraud,’ when 
used in the common law or in a 
statute, is largely influenced by the 
sense in which it is used and by the 
subject to which it relates. A stat- 
ute which, in general terms, has for 
its object the protection of the in- 
dividual property rights of the mem- 
bers of the civic body, is one thing; 
a statute which has for its object the 
protection and welfare of the gov- 
ernment alone,, which exists for the 
purpose cf administering itself in the 
interests of the public, might be 
guite another thing. The purpose 
might be broadly different in the two 
cases. The personal rights and in- 
terests of individual members of so- 
ciety needing protection are one 
thing; the rights and interests of a 


species of wrong whatsoever whereby a person who 
has the right to the freehold is kept out of posses- 


The punishment of being buried 


DEFRAUD.* While the meaning of the term may 
be largely influenced by the sense in which it is used 
or by the subject to which it relates,’ it has been 
variously defined as meaning to cheat,§ as to defraud 


government needing protection are 
quite another thing. This results 
from the fact that the rights and in- 
terests of individuals and govern- 
ments are different. The individual 
rights relate to life, liberty, and the 
pursuit of happiness, and the right 
to acquire and hold property. Gov- 
ernments are instituted for the pur- 
pose of protecting such individual 
rights, and they may protect them- 
selves for that purpose and safe- 
guard their own existence. There- 
fore the word ‘defraud’ may have a 
different meaning in a statute for 
the protection of the government and 
its administration than when used in 
a statute designed for the protection 
of personal rights.... The word 
‘defraud’ used in statutes for the 
protection of individual rights will 
be construed as having reference to 
property interests, that the word ‘de- 
fraud’ as used in a statute intended 
for the protection of a government 
and. its wholesome administration of 
its affairs in the interests of the 
great body/of the people has refer- 
ence solely to property and pecuni- 
ary. interests.” .Curley,.v. U...S.,,.130 
Fed. 1,7, 9, 64 CCA 369. 

8. Webster Int. D. [quot Petrovit- 
zky v. Brigham, 14 Utah 472, 475, 47 
P 666]; Peo. v. Hageman, 57 Misc. 
295, 304, 107 NYS gene State v. 
Rickey, SN ae 293, 

[a] “Cheat” Gistinguished.—"Tt is 
clear, however, that this charge is 
not for a robbery of the bank by 
putting in fear; it is no less clear 
than an indictment for depriving the 
bank of money could not’ be main- 
tained. The last meaning given by 
Mr. Walker is to cheat; but cheating 
is not always indictable; it is never 
so unless when effected by. false 
tokens, or such methods as people 
cannot by any ordinary care or pru- 
dence be guarded against. It must 
be a cheat that affects the public, 
such as selling by false weights and 
measures or the use of false tokens; 
therefore the selling of an unsound 
horse as and for a sound one, though 
it be a cheat, is not indictable; the 
buyer should be more on his guard. 
Rex v, Wheatly, 2 Burr., 1125, 97 
Reprint 746. So where a defendant 
pretending to be sent by S. for twen- 
ty pounds, obtained the money, 
whereas S. did not send him, the 
court said it was no crime unless he 
came with false tokens; shall we in- 
dict one man for making a fool of 
another? let him bring his action; 
and the indictment was quashed. Reg. 
v. Jones, 2 Ld. Raym. 1013, 92 Re- 
print 174, 6 Mod. 105, 87 Reprint 863, 
1 Salk. 379, 91 Reprint 330, the same 
case.’ State v. Rickey, SUE: claew tes 
aye 302. See also Cheat 11 C. J. p 


‘tb “Deceive” synonymous.—Cur- 
ley v. U. S., 130 Fed. 1, 7, 64 CCA 369. 

{c] “Injure’ distinguished.—(1) 
The term implies guilty eo wlegee 
and criminal intent (Dis. op. Peo. 
Wiman, 85 Hun 320, 339, 32 NYS 1037 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DEFRAUD—DE GRATIA SPECIALI, ETC. 


a ereditor;° to defeat or frustrate wrongfully;?° to 
deprive;11 to deprive another of a right;!* to de- 
prive of right, either by obtaining something by de- 
ception or artifice,* by appropriating something 
wrongfully,4* or by taking something wrongfully 
without the knowledge or consent of the owner;}® 
to deprive of a right by withholding from another, 
by indirection or device, that which he has a right 
to claim or obtain;*® to deprive or to withhold from 
a person that which justly belongs to or is due him;1* 
to deprive of something dishonestly;!§ to injure by 
embezzlement;!® to overreach;*° to rob;*4 to with- 
In its equitable sense, the 
term properly includes all acts, omissions, and con- 
cealments which involve a breach of legal or equit- 
able duty, trust, or confidence justly reposed, and are 
injurious to another, or by which an undue and un- 
conscientious advantage is taken of another.?° 

In Spanish law, the act of 


hold from wrongfully.?? 


DEFRAUDACION. 


[quot Peo. v. Hegeman, 57 Misc. 295, 
303, 107 NYS 261]), (2) and neces- 
sarily includes the idea that adyan- 
tage comes to the party defrauding, 
and corresponding damage to the 
party who is defrauded (U. S..v. Lee, 
12 Fed. 816, 819 [quot Peo. v. Holtz- 
man, 272 Ill. 447, 450, 112 NE 370]), 
(3) as distinguished from the word 
“injure” which has no such applica- 
tion, the latter being used in des- 
ignating an injury which may come 
to the party whose property is taken, 
without any reference to the benefit 
which may or may not accrue to the 


party who converts it (U. S. v. Lee, 
supra). 
9. Webster Int. D. [quot Petro- 


vitzky v. Brigham, 14 Utah 472, 475, 
47 P 666]. 

[a] Synonymous with “hinder” 
and “delay.’”—‘In their legal signi- 
fication, the words hinder, delay and 
defraud... are substantially syn- 
onymous.” Burdick v. Post, 12 Barb. 
(N. Y.) 168, 186. To same effect Clay- 
ton v. Clark, 76 Kan. 832, 885, 92 P 
1117, 123 AmSR 169; Petrovitzky v. 
Brigham, 14 Utah 472, 475, 47 P_666 
[quot Salt Lake City Deseret Nat. 
Bank v. Kidman, 25 Utah 379, 392, 71 
P 873, 95 AmSR 856). 

{b] Distinguished from “hinder” 
and “delay.’-—In the law regarding 
fraudulent conveyances, the words 
“hinder,” “delay,” and “defraud” are 
not synonymous. A conveyance may 
be made with intent to hinder or 
delay, without an intent to defraud 
absolutely. Either intent is suffi- 
cient. A conveyance made by an em- 
barrassed debtor with a view, which 
was known to the purchaser, to se- 
cure the property from attachment, 
is void, although honestly made, the 
debtor intending that all creditors 
should be paid in full. The debtor’s 
property is, in theory of law, subject 
to immediate process issued at the 
instance of his creditors, and the 
debtor will not be permitted to hinder 
or delay them by any device which 
leaves it, or the avails of it, sub- 
ject to his control and disposition; 
and it makes no difference that the 
debtor intends to apply the avails of 
it to the payment of his debts. Ed- 

ne Ap bavi ta 50 W. Va. 349, 356, 40 

10. Curley v7 TAS 2h. hed. 4.4 
64 CCA 369, 

State v. Rickey, 9 N. J. L. 293, 
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12. Peo, v. Hegeman, 57 Mise. 295, 
304, 107 NYS 261. 

13. Curley v. U. S.,-180 Fed. 1, 7, 
64 CCA 369; Peo. v. ‘Wiman, 85 Hun 
320, 339, 32 NYS 1087 [aff 148 N.. Y. 
29, 42 NE 408, 409, an uot Peo, v. 
Hegeman, 57 Misc. 295, 303, 107 NYS 
261] fe Follett, J., dis). 

[a] Similar definitions.—(1) “To 
deprive of some right, interest, or 
property er deceitful devices.” Web- 
ster Int. D. [quot Petrovitzky v. Brig- 


\> a3 


nues.?* 


peached,?8 


law, a form of 


tary offenders.®° 


DEGRAS, 


ham, 14 Utah 472, 475, 47 P 666]; Peo. 
v. Hegeman,.57 Mise. 295, 304, 107 
NYS 261 [quot Cyc]. (2) ‘To deprive 
fone] of any right by artifice or 
wrong practised upon him." Tyner v. 
U.S, 28 App; GD; GC.) 824) 862... (8) 
“To deprive [one] of a right, by de- 
ception or artifice,” Bouvier L. D. 
{quot U. S. v. Horman, 118 Fed. 780, 
781, (aff 116 Fed. 350, 58 CCA 5670)]; 
Burdick v. Post, 12 Barb, (N. Y.) 168, 
186 [quot Peo. v. Hegeman, 57 Misc. 
295, 303, 107 NYS 261}. (4) “To de- 
prive one of a property right by de- 
ception,” Anderson L. D. [cit Peo. v. 
Beret ge 272 Ill. 447, 450, 112 NE 


0d. 

[b]. “Any artifice, any trick, any 
scheme, by which a man is induced 
to part with his money, either volun- 
tarily, in hope of some benefit, or in- 


voluntarily, through fear, in the 
broad sense... is a scheme to de- 
fraud, within the policy of this 


Hay U. S. v. Horman, 118 Fed. 780, 

14. atts Va Ws Sse bOO Fed, Ds 
64 CCA 369 

15. Peo. v. Wiman, 85 Hun 320, 
339, 32 NYS 1087 [aff 148 N..Y. 29, 
42 NE 408, 409, and quot Peo. v 
Hegeman, 57 Misc, 295, 3038, 107 NYS 
261] (per Follett, J., dis). 

16. Encyclopedia D. [quot Salt 
Lake City Deseret Nat. Bank v. Wid- 
man, 26°.Utah $79, 892, 71 P 878, 95 
AmSR 856; Petrovitzky v. Brigham, 
14 Utah 472, 475, 47 P 666]; Peo. v. 
Hegeman, 57 Misc, 295, 804, 107 NYS 
261 [quot Cyc]. See also Simmons vy. 
Carrier, 60 Mo. 681, 585 (depriving 
one of a materialman’s lien). 


ie out" TU S88 App. CDi) 
“Tt is. not uncommon to speak of 


one as defrauded of his rights who 
has been wrongfully deprived of them 
by other means than chicane or trick- 
ery. The reward justly due one for 
services may be withheld, and in that 
sense he is defrauded.” Horman vy. 


U. S., 116 Fed, 850, 854, 58 CCA 570. 

18. Standard BD. [quot Horman v. 
U. S., 116 Fed. 350, 854, 58 CCA, 670]; 
Peo. v. Hegeman, 57 Misc, 295, 804, 


107 NYS 261. 

19. Webster Int. D. [quot Petro- 
vitzky v. Brigham, 14 Utah 472, 475, 
47 P 666]; Peo. v.. Hegeman, 57 Misc. 
295, 804, 107 NYS 261 [quot Cyc]. 

20. Webster Int. [quot Petro- 
vitzky v. Brigham, 14 Utah 472, 475, 
47 P 666]; Peo, v. Hegeman, 57 Misc. 
295, 8304, 107 NYS 261 Lgnor Cyc}. 

21. State v. Rickey, 9 N. J. L. 293, 


802. 
22. Webster Int. D. [quot Petro- 
yey, na Brigham, 14 Utah 472, 475, 
666]: Peo, v. Hegeman, 57 ‘Mise. 
205. 304, 107 NYS 261 {quot Cyc]. 
fa Similar definitions.—(i) ‘To 
th hhold from another that ston 
is justly due to him,”" Bouvier L. 
{quot U. S, v. Horman, 118 Fed, 780, 
781 (aff 116 Fed. 350, 58 CCA 570)]; 


DEGRADACION, 


priving the offender of certain dignities, 
privileges, titles, and their symbols,?° 
exist in the Spanish law for the degradation of mili- 
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committing a fraud especially upon the public reve- 


DEFUNCT. Dead;* deceased.?* 

DE GESTU ET FAMA. Lite: rally, ‘*Of behavior 
and reputation.’’ °7 
where a person’s conduct and reputation were im- 


An old writ which lay in cases 


In Spanish civil and canon 
punishment which consists in de- 
honors, 
Similar rules 


Under the Spanish penal code degradacion is elas- 
sified as an accessory pens uty. . 
Wool grease,** 

DE GRATIA SPECIALI, EX CERTA SCIENTIA, 
ET MERO MOTU. Literally ‘‘Of special grace, cer- 


tain knowledge and mere motion.’’ 88 


Burdick v. Post, 12 Barb, (N. Y.) 
168, 186 [quot Peo. v. Hegeman, 57 
Mise, 295, 808, 107 NYS 261]... (2) 


“To withhold wrongfully from anoth- 
er what is due to him.’ Webster D. 
[quot Horman vy. U. S., 116 Fed. 850, 
3854, 538 CCA 570]; Peo. v. Hegeman, 
57 Mise. 295, 304, 107 NYS 261, 

23. 1 Story Hq. Jur. § 187 [quot 
Tyner v. U.S. 2 App. (D.C) BOK, 
362]; Horman v. U. S., 116 Fed, 350, 
$54, 538 CCA 6570; Peo. v. Hegeman, 
57 Misc. 295, 804, 107 NYS 261. 

24. Escriche Diccionario Suple- 


mento, 
25. Webster New 
26. Burrill L. D, 
MELG\W es Dad bea 
p 1186; Death 
cease ante p 25. 


Int. D. 

See also Dead 
Dead Bodies 17 C. J. 
17.c. J... p 1169; “pe: 


a7. Black L. D. 

28. Black L. D. 

29. Escriche Diccionario. 

[a] It has been divided into two 
classes, viz., namely, that which is 


accompanied by certain formalities 
and ceremonies according to law or 
custom, and that which consists en- 
tirely in a sentence of a court af com- 
LV omnes jurisdiction, De Poenis e II 


{b] Blaborate provisions abound 
in the Roman and canon law for the 
degradation of ecclesiastics who have 
been found guilty of crime. Justini- 
aun's Novels LXXXIT; De Reforma- 


tions c V sess 18. 
80. Ord, Milit. Trat; § tit 9. 
81. Spain.—Pen. Code art 24. 
Code, art 24. 


Philippine.—Pen. 

$2.), Uni Soy Posnene 108 Fed, 42, 
13, 47 CCA 181 (where it is said: 
“The word... has had, to some ex- 
tent, a generic meaning, and is not 
always limited to wool grease or its 
products; but, in the trade of the 
United States, ‘degras’ and ‘brown 
grease’ . have now like. significa- 
tion, and each is the equivalent of 
what is known commercially as 
‘wool grease’"’), 

33. Burrill L. D. (where they are 
said to be “formal words used in roy- 
al grants and patents; de gratia spe- 
ciali, Showing the favor and bounty 
of the sovereign to the patentee; ex 
certa scientia, implying a full knowl- 
edge and understanding of the mat- 
ter; and ex mero motu, testifying 
that there was not any suit nor sug- 
gestion of the patentee, but that the 
first motion, and all that followed 
from it to the perfection of the pat- 
ent, proceeded from the sovereign 
himself”). 

{al De gratia speciali certa scien- 
tia et mero motu, talis clausula non 
valet in his in quibus presumitur 
principem esse ignorantem.—<A phrase 
meaning that the clause “of our spe- 
cial grace, knowledge, and mere mo- 
tion,” is of no avail in those things 
in which it is presumed that the 
prince was ignorant. Black L. D. 
[eit 1 Coke 53]. 
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DEGREE.** <A step or station in any series;** 
estate, as denoting a person’s rank in life.*® 

Degree of descent. A term employed in the law 
of descent to denote the distance from one person to 
another in the lines of consanguinity, the nearest 
relatives being always separated from each other by 
one degree ;*7 a remove or step in the line of descent 
or consanguinity.®® 

Degree of crime. In criminal law the term de- 
notes a particular grade of crime more or less cul- 
pable than another grade of the same offense.*° 

College degree. An honorable state or condition to 
which a student is advanced in testimony of pro- 
ficieney in arts and sciences.*° 

DEGUELIA. In old Spanish law, a penalty visited 
upon trespassing cattle.*4 

DEGUMMED. Boiled off;*? a process which re- 
moves the gum from silk.** 

DE HAREDE DELIBERANDO ILLI QUI 
HABET CUSTODIAM TERRA. A writ directed to 
the sheriff, to require a person who had the body 
of one who was ward to another to deliver him to 
the person whose ward he was by reason of his 
land.*4 

DE H4REDE RAPTO ET ABDUCTO. A writ 
concerning an heir ravished and carried away, which 
anciently lay for a lord who, having by right the 
wardship of his tenant under age, could not obtain 
his body, the same being carried away by another 


person.*® 
34. Of: 

Care see Care § 2. 

Crime see Arson § 76; Burglary § 
100; Embezzlement [15 Cyc 506]; 


Degree: 


think that, 


fore the constitution did not intend 
to use the term ‘degree’ as synony- 


DEGREE—DEI JUDICIUM 


DE HARETICO COMBURENDO. Literally 
‘For burning a heretic.4® A writ which lay where 
a heretic had been convicted of heresy, had abjured, 
and had relapsed into heresy.*? 

DEHERISON. Disinheriting; a depriving or put- 
ting out of an inheritance.*® 

DEHESA. (Old Spanish ‘‘defesa,’’ from ‘‘de- 
fendere’’). In Spanish law, that portion of public 
or common land which is devoted to pasture.*® 

DE HOMAGIO RESPECTUANDO. A writ for 
respiting or postponing homage.®° 

DE HOMINE CAPTOIN WITHERNAM, A writ 
to take a man who had earried away a bondman or 
bondwoman into another country beyond the reach of 
a writ of replevin.®! 

DE HOMINE REPLEGIANDO. A writ which 
lies to replevy a man out of prison, or out of the 
custody of a private person, upon giving security to 
the sheriff that the man shall be forthcoming to an- 
swer any charge against him.®? 

DEHORS. Out of;°* unconnected with. 

DE IDENTITATE NOMINIS. A writ which lay 
for a person arrested in a personal action and com- 
mitted to prison under a mistake as to his iden- 
tity, the proper defendant bearing the same name.®® 

DE IDIOTA INQUIRENDO. An old common-law 
writ, long obsolete, to inquire whether a man is an 
idiot or not.°§ 

DEI JUDICIUM. Literally ‘‘The judgment of 
God.’’ >? The old Saxon trial by ordeal.58 


England College of ChsrOpaaaLe, 221 
Mass. 190, 194, 108 NE 895. 


False Pretenses [19 Cyc 394]; For- 
gery [19 Cyc 1387]; Homicide [21 
Cyc 670, 719]; Indictments and In- 
formations [22 Cyc 302]; Larceny 
[25 Cyc 59]; Rape (33 Cye T4171; 
Robbery [34 Cyc 1797]. 

Guilt of accessory to homicide see 
Homicide [21 Cye 694]. 

ote see Negligence [29 Cyc 
4 ; 


Presumption as to constitutionality 
of statutes see Constitutional Law 
§§ 222-227. 

Relationship see Incest [22 Cye 45]; 


Judges [23 Cye 583]; Juries [24 
Shoal 273]; Witnesses [40 Cyc 


Secondary evidence see Evidence. [17 
Cyc 567]. 
Skill required see Physicians and Sur- 


geons [30 Cyc 1570]; Pilots [30 
Cyc 1622]. 

35. Webster Int. D. 

[a] Stage of development in man- 


ufacture.—In the Tariff Act of July 
24, 189 ee foo ot, at," 160 .¢ 11 $ot 
sched C par 127] relating to forgings 
of whatever ‘degree or stage of man- 
ufacture,”’ the words quoted relate 
only to different stages of the forg- 
ing process, not extending beyond the 
completion of that process; and forms 
that, after being subjected to the 
final forging process, are further ad- 
vanced into completed articles prac- 
tically ready for use, such as axles, 
piston rods, ete., are removed from 
such provision into that for manu- 
factured metal. U.S. v. Prosser, 177 
Fed. 569, 570. 

[b] ‘“esser degree” as meaning 
less.—Bruce v. Michigan Cent. R. Co., 
172 Mich. 441, 445, 138 NW 362. 

{e] Mode of inflicting capital pun- 
ishment.—In a constitutional provi- 
sion that a slave convieted of a capi- 
tal offense should receive the same 
degree of punishment as a freeman, 
it was held that “degree” had refer- 
ence to the mode of inflicting capital 
punishment. The court said: “It is 
urged that capital punishment does 
not admit of degrees, and that there- 


mous with ‘mode’ or ‘manner.’ We 41. Hscriche Diccionario. Seé also 
in view of the great evil| Animals § 391 et seq. 
that the proviso under discussion 42. Mendelson v. U. S., 154 Fed. 


was designed to remedy, the term ‘de- 
gree’ was properly adopted, and that 
no word in the English language 
could more forcibly convey the idea 
intended. Capital punishment is not 
necessarily instantaneous, but may 
be effected by a system of steps or 
degrees rising by regular gradations 
from the mildest possible infliction to 
the very point of death itself. We 
think it clear, therefore, that all that 
was designed to be understood by the 
provision in the constitution was 
that, in case a negro should be con- 
victed of a capital crime, he should 
not undergo other or greater punish- 
ment than that which should be in- 
flicted upon a white man for an of- 
fense which would subject him to 
capital punishment.” Charles _ v. 
State, 11 Ark. 389, 405. 

36. State v. Bishop, 


Burrill L. D. 
and Distribution 


15 Me. 


See also De- 
[14 Cye 


[al] Degree of relationship. —The 
words ‘who are in equal degree,” 
when applied to relations, have been 
held to signify those persons who 
stand in the same nearness of blood 
relationship to the intestate. Helms 
v. Elliott, 89 Tenn. 446, 451, 14 SW 
930, 10 LRA 535. 

38. Bouvier L. D. 

39. Ex p. Booth, 39 Nev. 183, 189, 
154 P 933, LRA1916F 960 [quot Cyc]. 
See generally Criminal Law § 4. 

40. Bouvier L. D. See gee Col- 
leges and Universities §§ 8, 

[a] Another definition. ue y aca- 
demie rank recognized by colleges 
and universities having a reputable 
character as institutions of learn- 
ing, or any form of expression com- 
posed in whole or in part of words 
recognized as indicative of academic 
rank, alone or in combination with 
other words, so that there is con- 
veyed to the ordinary mind the idea 
of some collegiate, university or 
scholastic distinction.” Com. v. New 


122, 


33, 34, 88 CCA 145. 
43. Mendelson v. U. S., 154 Fed. 
Sue 83 CA 145, 


Black L. D. 

45. Black L. D. 

46. Black L. D. 

47. Black L, D. 

48. Burrill L. D. [quot Abernethy 
v. Orton, 42 Or. 487, 443, 71 P 327, 95 
AmSR 774]. 

{a] Waste is the deherison of the 


remainderman or reversioner. Aber- 
nethy v. Orton, 42 Or. 487, 448, 71 P 
327, 95 AmSR 774. 

[b] “The old writ of waste called 
upon the tenant to appear and show 
cause why he had committed waste 
and destruction in the place named, 
to the deherison of the plaintiff.” Ab- 
ernethy v. Orton, 42 Or. 437, 443, 71 
P 327, 95 AmMSR 774 [cit 3 Blackstone 
Comm. p 228]. See also Waste [40 
Cyc 496]. 

49. Escriche Diccionario. See 
Vernon Irr. Co. v. Los Angeles, 106 
Cal. 237, 247, 39 P 762 (defining the 
term as “a tract of land inclosed 
where all the laboring cattle of the 
neighborhood might be put”). See 
also Common Lands 12 C. J. p 158. 

50. Black L. D. 

51. Black L. D. See also Capias 
in Withernam 9 C, J. p 1277. 

52. Black L. D,. (where it is said: 
“This writ has been superseded al- 
most wholly, in modern practice, by 
that of habeas corpus; but it is still 


used, in some of the states, in 
an amended and altered form’’). 
ve also Habeas Corpus [21 Cyc 


53. Black L. D. [cit 3 Blackstone 
Comm. p 887]. 

54 Black L. D. [cit 3 Blackstone 
Comm. p 387]. 

§5.° Black LD. 

56. Black L. D. [cit 2. Stephen 
Comm. p 509]. See also Insane Per- 
sons [22 Cyc 1123]. 

57. Black L. D. 

58. Wharton L. Lex. 
Battel 7 C. J. p 1012. 


See also 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DE INCREMENTO—DELEGATA POTESTAS, ETC. 


DE INCREMENTO. Of increase; in addition.®® 

DE INGRESSU. A writ of entry.°° 

DE INJURIA. Literally ‘‘Of 
wrong.’’ ° 

DE INJURIA SUA PROPRIA ABSQUE TALI 
CAUSA. A species of traverse by replication,®* now 
obsolete.®* 

DE INTEGRO. Anew;** a second time.® 

DE INTRUSIONE. A writ of intrusion, where a 
stranger entered after the death of the tenant, to 
the injury of the reversioner.®® 

DEJACION. In Spanish law, a eeneral term ap- 
plicable to an assignment for creditors; to the re- 
nunciation of an inheritance; to the waiver by the 
censatorio in favor of the censualista of property 
subject to a censo; to the relinquishment of the pos- 
session of the property by the defendant in a real 
action; to the release of a pledge or mortgage by the 
collection of more than the amount of the debt; and 
to the abandonment of damaged and’ insured prop- 
erty by the insured to the insurer.®* 

DE JACTURA EVITANDA. Literally ‘‘For 
avoiding a loss.’’°S A phrase applied to a defend- 
ant, as ‘‘de lucro captando’’ is to a plaintiff.°? 

DE JURE. Literally ‘‘Of right.’’?*° Lawful;"? 
by right and just title.7? 

DE JURE JUDICIES, DE FACTO JURATORES, 
RESPONDENT.*3*4 

DELACION. In Spanish law, the revelation of a 
crime and of the one who has committed it, not for 
the purpose of obtaining judgment or satisfaction 


[his own] 
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| for the informer but to secure punishment of the 
offender.*® 

DELEGACION. In Spanish law, the reference of 
a cause by a judge or tribunal to another."® 

Delegacion de deuda is the substitution of a new 
debtor for an old one.77 

DELATOR. In Spanish law, an informer, who 
differs from the technical acusador in not being a 
party to the prosecution nor subject to liability if 
the charge is found groundless.*® 

DELAY. As a noun, a putting off or deferring.’® 
As a verb, to hinder;*® to detain;*? to keep back;** 
to retard.8* Although the word in its ordinary sense 
may not imply any positive act, it has been held in 
certain eases to have such signifieation.®* It is em- 
ployed not only in reference to a question of time, 
but also to the interposition of obstacles.%® 

DEL CREDERE. Literally ‘‘Of trust,’’ ‘‘ered- 
it.’’8° It is a term of mereantile law ** applied to 
an agent or factor who, in consideration of a higher 
compensation, expressly engages to pay to his prin- 
cipal the price of all goods sold by him if the pur- 
chaser fails to do so.8$ 

DELECTUS PERSONA. Literally ‘‘Choice of 
person.’’ 5° The right of a partner to exercise his 
choice and preference as to the admission of any 
new members to the firm, and as to the persons to 
be so admitted.°° The principle does not apply to 
mining partnerships.°* 

DELEGATA POTESTAS NON POTEST DELE- 
GARI.°” 


59. Burrill L. D. See Rex v. Lam-, Acusador 1 C. J. p 1189. Ames, 17 Tex. Civ. A. 46, 62, 43 SW 
beth, 4 U. S. 315, 316, 105 Reprint 851. 79. Webster Int. D, 302; Salt Lake City Deseret. Nat, 
See also Cost § 393. [a] “Discrimination” compared| Bank vy. Kidman, 25 Utah 379, 392, 71 

60. Black I. D. See also Entry,| and distinguished.—Gulf, etc., R. Co.| P 873, 95 AmSR 856. See also De- 


Writ of [15 Cye 1057]. 

61. Black L. D. See also Pleading 
[31 Cye 251). 

62. Moore y. Houston, 3 Serg. & 
R. (Pa.) 169, 171; Spalding v. Jarvis, 
11 U. C. Q. B. 596, 599;.Muttlebury v. 
Hornby, 6 U. C. Q. B. 61, 95. 

[a] “To the pleas in justification 
there was a general replication, de 
injuria sua propria absque tali causa, 
on which issue was also joined.” 


Moore v. Houston, 3 Serg. & R. (Pa.) 
169, 171. 
63. Wharton L. Lex. See also 


Pleading [31 Cye 251]. 

64. Black L. D. 

65. Black L. D. See Bonham _ v. 
Newcomb, 1 Vern. Ch. 232, 23 Re- 
print 435 (where the term is used in 
this sense). 

66. Black L. D. 

67. Escriche Diccionario. 
Abatement and Revival 1 C. J. 
Assignments for Benefit of Creditors 
5 C. J. p 1023; Bankruptcy 7 C. J. p 
1; Release [34 Cye 1039]; Surrender 
[87 Cye pee es Waiver [40 Cyc 252]. 

68. Black L. D. 

69. Black Ti D.; Jones v. Sevier, 
1 Litt. (Ky.) by: 51, 13 AmD 218. 

70. Black L. D. 

71. Black Ii D. 

72. Black L. D. See also De Fac- 
to ante p 453. 

73-74. A maxim meaning “The 
judges answer to the law, the jury 
to the fact.” Wharton L. Lex. 

75. Escriche Diccionario. 

76. Escriche Diccionario. See Ref- 
erences [34 Cyc 770]. 

77. Escriche Diccionario. 

{a] Where that intention is ex- 
pressed and the creditor consents, the 
substitution effects a discharge of 
the original debtor. Escriche Dic- 
cionario. 

{[b] Delegado.—A judge who de- 
rives from another his authority to 
hear and determine causes. Escriche 
Diccionario. 

{e] Delegante.—A judge who dele- 
gates his authority. Escriche Dic- 
cionario. 

78. Escriche Diccionario, See also 


See also 


v. Lone Star Salt Co., 26 Tex. Civ. A. 
531, 5338, 68 SW 1025 [quot Missouri, 
ete., R. Co. v. Thompson, 55 Tex, Civ. 
A. 12, 118 SW 618, 622]. To same ef- 
fect Quanah, etc., R. Co. v. Warren, 
(Tex. Civ. A.) 184 SW 282. 

80. Webster Int. D, [quot Petro- 
vitzky v. Brigham, 14 Utah 472, 475, 
See also Hinder [21 Cye 


“Hinder” 
words ‘hinder’ and 
as synonymous terms... . The words 
‘hinder’ and ‘delay’ are so_practi- 
eally of the same meaning that the 
omission of the word ‘hinder’ 

does not substantially detract from 
the object . . . or lessen the force of 
the words used.... To hinder or 
delay is to do something with an 
intent to defraud; to place some ob- 
struction in the path; to interpose 
something, unjustifiably.”’ Petrovitz- 
ky v. Brigham, 14 Utah.472, 475, 47 
P 666. Compare Ellis v. Valentine, 
65 Tex. 532, 545 (where the court 
said: “This definition ...to do 
something which is to put some ob- 
stacle in the path, or to interpose 
something, unjustifiably ... is defec- 
tive and too loose to be given to a 


synonymous.—-“‘The 
‘delay’ are used 


jury, in that it fails to inform what 
character of obstacles or interposi- 
tions ... are in law justifiable. That 


was left to the determination of the 
jury, which would have been less 
likely to have been misled had no 
charge at all been given attempting 
to define the words ‘hinder’ and ‘de- 
lay’’”’). See also Monroe Mercantile 
Co. v. Arnold, 108 Ga. 449, 459, 34 
SE 176; Weber v. Mick, 131 Ill. 520, 
531, 23 NE 646; Crow v. Beardsley, 68 
Mo. 435, 439; Edgell v. Smith, 50 W. 
Va. 349, 356, 40 SE 402 (all discussing 
the terms). 

[b] “Defraud” distinguished.— 
Monroe Mereantile Co. v. Arnold, 108 
Ga. 449, 457, 34 SE 176; Crow. Vv. 
Beardsley, 68 Mo. 435, 439. Torlina 
v..Trorlicht, 5 N. M. 148, Toei P 
68; Burdick v. Post, 12 Barb. (N. wit 
168, 186; Burnham y. Brennan, 42 
ged Super. 49, 63; Armstrong Vv. 


fraud ante p 469 note 9 [b]. 

81. Webster Int. D. [quot Petro- 
vitzky v. Brigham, 14 Utah 472, 475, 
47 P 666]. 

[a] Entire neglect and refusal to 
perform a contract do not come 
within the meaning of the term, and 
a delay in sending and delivering a 
telegraph message implies that it was 
or would be sent at some time, but 
not sent or delivered promptly. Bald- 
win v. U. S. Telegraph Co., 54 Barb. 
(N. Y.) 505, 515, 6 AbbPrNS 405. To 
same effect Mueller v. Western Union 
Tel. Co., 173 Iowa 402, 155 NW 827. 
See also Telegraphs and: Telephones 
[387 Cye 1666 et seq]. 


82. Webster Int. D. [quot Petro- 
vitzky v. Brigham, 14 Utah 472, 475, 
47 P 666]. 


83. Webster Int. D. [quot Petro- 
vitzky v. Brigham, 14 Utah 472, 475, 


47 P 666]. 
84. Goff v. Charlier, 44 Misc. 28, 
29,.89 NYS 722, 15 NYAnnCas 112; 
v. Metcalf, 1 Head (Tenn.) 


Hefner 
577, 580. 

85. Linn v. Wright, 18 Tex. 317, 
340, 70 AmD 282. 

86. Anderson L. D. 

[a] Borrowed from the Italian 
language, in which its signification 
is equivalent to our words “guaran- 

“warranty.” Black L. D 
He ie v. Hellman, 88 N. Y. 


88. Wittkowski v. Harris, 64 Fed. 
712, 719; Loeb v. Hellman, 83 N. Y. 


601, 603. See also Factors [19 Cye 
133, 1523). 
89. Abbott L. D. 


90. Black L. D. See also Partner- 
ship [80 Cye 603]. 

[a] + implies confidence and 
knowledge of the character, skill, and 
ability of the other associates, and 
their personal codperation, advice, 
and aid in the management of the 
business. Goodburn v. Stevens, 5 
Gill (Md.) 1, 21. 

91. Blackmarr v. Williamson, 57 
af Va. 249, 253, 50 SE 254, 4 AnnCas 

o- 


92. A maxim meaning “A delegat- 


472 [180.3.] 


DELEGATE. Asa noun, A person sent and em- 
powered to act for another;°* one deputed to repre- 
sent another.°* In a more popular but less accurate 
sense, a regularly selected member of a regular party 


convention,*® 


As a verb. In its general sense and as generally 
used, the term does not imply, or point to, a giving 
up of authority, but rather the conferring of author- 


ity upon some one else.°® 
Delegate convention. 


nominating conyention.®* 


DELEGATIO. 


DELEGATION.*® 


ed authority cannot be re-delegated.” 
Com. v. Armstrong, 4 Pa. Co. 5, 6. See 
also Factors [19 Cye 119]. 

[a] Applied in: Warner v. Mar- 
tin, 11 How. (U.S.) 209,..223,.13,L. 
ed. 667; New Orleans vy. Sanford, 137 
La. 628, 647, 69 S 35 [cit Cye]; Den- 
nison v. Vinalhaven, 100 Me. 136, 60 
A 798, 799; Curtis v. Portland, .59 
Me. 488, 487; Sanborn v. Carleton, 15 


Gray (Mass.) 399, 403 [cit Broom 
Leg. Max.]; Peo. v. Collins, 3 Mich. 
348, 351; Gillis: v.. Bailey; 21 N. H. 


149, 162; Ryer v. Turkel, 75 N. J. L. 
677, 684, 70 A 68; Dwelling-House Ins. 
Co. v. Snyder, 59 N. J. L. 18, 20, 37 
A.) 1022 “Cox vy. James, 9ON.. Sy ctu 
385; Hicks v. Willis, 41 _N. J. Eq..516, 


518, 7 A 507; Loeschigk v. Addison, 
26 N. Y. Super. 331, 346, 19 AbbPr 
169; Grinnell v. Buchanan, 1 Daly 


538, 540; Mensing v. Birnbaum, 5 
Misc. 414, 416, 25 NYS 759; McEntyre 
v. Tucker, 5° Misc. 228, 232, 25 NYS 
95, 23 NYCivProc 171; Harrell v.. Wil- 
mington, ete., R. Co., 106 N. C. 258, 
264, 11 SE 286; Forsyth v. Lash, 89 
N. C. 159, 170: Burch v. Coan, 17 OhS 
&CPDeec 717, 720; Com, v. Armstrong, 
4 Pa. Co. 6, 6; tna, L... Ins, ‘Co. , Vv: 


Fallow, 110 Tenn. 720, 738, 77 SW 
987; Willard v. Goodrich, 31 Vt. 597, 
601; Hunt v. Douglass, 22 Vt. 128, 


1381; Hodges v. Richmond First Nat. 
Bank, 22 Gratt. (63 Va.) 51, 69; Crot- 
ty v..Eagle, 35 W. Va. 143, 152, 13 SH 
59; Powell v. Apollo Candle Co., 10 
App. Cas. .282, 289; Huth v. Clarke, 
25 Q. B. D. 391, 395; De Bussche Vv. 
Alt., 8 Ch. D. 286, 310; In re Parnell, 
BR. 2 P. & D: $79, 41 b. Sy P. 3b, 375 
Lord v. Hall, 8 C. B. 627, 630, 65 ECL 
627, 187 Reprint 653; Hemming _v. 
Hale, 7 C. B. N. S. 487, 498, 97 ECL 
487, 141 Reprint 905; Shrewsbury v. 
Shrewsbury, etc., R. Co., 1 Sim. N.S. 
410, 40 EngCh 410, 4 EngL&Eq 171, 
61 Reprint 159; Orby v. Molhun, 2 
Vern. Ch. 531, 534, 23 Reprint 944; 
Ronne v. Montreal Ocean SS. Co., 19 
N. S. 312, 326; Ross v. Fitch, 6 Ont. 
A. 7, 16; Rose v. Morrisburg, 28 Ont. 
245, 260; Re Bolt, ete Co., 10 Ont. Pr. 
434, 486; In re Queen City Refining 
Co., 10 Ont. Pr. 415, 417; Matter. of 
Fennell, ete, 24 U. C. Q. B. 238, 


243. : 
93. Manston v. McIntosh, 58 Minn, 
525, 528, 60 NW 672, 28 LRA 605. 
Manston y. McIntosh, 58 Minn. 
525,° 528, 60 NW 672, 28, .URA 
605. 
95. 


Manston y. McIntosh, 58 Minn. 
525,528, 60 NW 672, 28 LRA, 605. 
See also Elections [15 Cye 327]. 

96. Huth v. Clarke, 25 Q. B. 
391, 395, (per Wills, J.). 

[a] Delegated power.—An author- 
ity which one person transfers to an- 
other. Crooke v. Kings County, 97 
N. Y. 421, 441. See also Delegation 
post this page. 

97. ‘_Manston v. McIntosh, 58 Minn, 
525, 528, 60 NW _ 672, 28 LRA 605. 
See also Convention 13 C. J. p 847; 
Elections [15 Cye 326]. 

98. Loper v. Somers, 71 N. J. L. 


A convention of delegates 
chosen at primaries or caucuses, and sent to the 


A form of novation wherein the 
debtor remains the same as at the first, but a new 
creditor is substituted for the old.°s 

Intrusting another with a gen- 
eral power to act for the good of those who depute 


DELEGATE—DELETERIOUS 


him. 


Delegation of power.? A term which, like the word 
‘‘delegate,’’? does not imply a parting with powers 
by the person who grants the delegation, but points 


rather to the conferring of an authority to do things 


self.s 


657, 662, 61 A 85. 
[29 Cye 1137]. 


See also Novation 


fa] Im the civil law.—(1) The 
term denotes the change of one 
debtor for another, when he who is 


indebted substitutes a third person 
who obligates himself in his stead 
to the creditor, so that the first 
debtor is acquitted and his obligation 
extinguished, and the creditor con- 
tents himself with the obligation of 
the second debtor. Adams v. Power, 
48 Miss. 450, 454 [cit 1 Domat § 
2318]. (2) Delegation is made only 
by the consent of the debtor who 
delegates another in his place, of 
the person who is delegated, and of 
the creditor who accepts the delega- 
tion and contents himself with the 
new debtor. 1 Domat § 23819 [quot 
Adams v. Power, supra]. 

99. See Delegatio ante this page. 

1. - Black’ L.7D: 

2. Delegation of power: 


Yi. 
Agent see Agency §§ 342-352. 


Arbitrator see Arbitration and 
Award § 151. 
Assignee see Assignments’ for 


Benefit of Creditors § 318. 

eta ts see Attorney and Client § 

Auctioneer see Auctions and Auc- 
tioneers § 38. 

Board of health see Health [21 
Cye 403]. 

Broker see Brokers § 21. 

City council see Municipal Corpo- 
rations [28 Cye 276]. 

County see Counties § 116. 

Poe power see Powers [381 Cyc 

Executor or administrator see Exe- 
eutors and Administrators [18 
Cye 207]. 

Factor see Factors [19 Cye 119]. 

TRGkelary see Constitutional Law § 

OnE PES see Constitutional Law 


Municipality see Livery-Stable 
Keepers [25 Cye 1506]; Munici- 


pal Corporations [28 Cyc 276, 
870]; Theaters and Shows [88 
Cyc 260]. 


Notary see Notaries [29 Cye 1091]. 
Proprietors of common lands see 
Common Lands § 26. 
ag Cs see References [34 Cyc 
Sheriff sée Sheriffs and Constables 

[35 Cye 1516]. 
Trustee see Trusts [89 Cyc 304]. 

Eminent domain see Eminent Domain 
[15 Cye 566]. 

Legislative power to District of Co- 
lumbia see District of Columbia 
[14 Cye 529]. 

Police power see Municipal Corpora- 
tions [28 Cyc 692-694]. 


oO: 

Admit to bail see Bail § 209. 
Appoint executor see Executors 
and Administrators [18 Cyc 76]. 
Change boundaries see Schools and 

Fone Districts [385 Cyc 834, 


which otherwise that person would have to do him- 


DELEGATUS NON POTEST DELEGARE.* 

DE LEPROSO AMOVENDO. A writ for remov- 
ing a leper who thrust himself into the company of 
his neighbors in any parish, in publie or private 
places, to their annoyanee.® 

DELETERIOUS. . The common and generally ac- 
cepted meaning of the word is having the power of 
destroying or extinguishing life;® that which is de- 
structive, poisonous, pernicious.? 


Congress to regulate commerce see 
Commerce § 8 

Control liquor traffic see Intoxicat- 
ing Liquors [23 Cyc 66]. 

Grant franchise see Franchises [19 
Cye 1460]. 

Impose license tax see Licenses [25 
Cye 600). 

Inferior body to establish ferry see 
Ferries [19 Cyc 495]. 

Legislature to: 
Create courts see Courts § 184. 
Determine how judges shall be 


oneeen see Judges [23 Cyc 
Levy. special assessments see Mu- 
Seyi Corporations [28 Cye 


Loeal inferior body by legislature 
to establish highway ‘see High- 
ways [37 Cyc 51]. 

Make arrest see Arrest §:11. 

Tax see Municipal Corporations [28 
Cye 1658]; Schools School Dis- 

tricts [385 Cyc 1000]; and gener- 

ally Taxation [37 Cyc 724]. 
Huth v. Clarke, 25 Q:..B. D. 391, 

395. See also Delegate ante this page. 
[a] Public and private purposes 

distinguished.—"‘There is a distine- 

tion between a delegation of power 
for public and for private purposes. 

Where the power is delegated for a 

mere private purpose, all the per- 

sons (if more than one) upon whom 
the authority is conferred must unite 
and coneur in the exercise. In cases 
of the delegation of a public author- 
ity to three or more persons, the 
authority conferred may be exercised 
and performed by a majority of the 
whole number. If the act to be done 
by virtue of such public authority 
requires the exercise of discretion 
and judgment—in other words, if it 
is a judicial act—the persons to 
whom the. authority is delegated 
must meet and confer together, and 
be present when the act is per- 
formed; or at least a majority must 
meet, confer, and be present atter all 
have been notified to attend. Where 
the act to be done is merely minis- 
terial, a majority must coneur and 
unite in the performance of the act. 
but they /nay act separately.” Perry 

v. Tynen, 22 Barb. (N. Y.) 187, 140. 
4. A maxim meaning “A delegate 

cannot delegate.” Black L. D. See 

also Delegata Potestas Non Potest 

Delegari ante p 471. 

5& Black. Ly, D. 

6. Cartwright v. Canandaigua Gas- 
light Co., 32 Hun (N. Y.) 403, 406 [eit 
Webster D.]. 

fa] “Deleterious to human 
health.”—‘‘A preparation is not dele- 
terious to human health in the or- 
dinary acceptation of that term sim- 
ply because one person in. a multi- 
tude of those using it happens to 
meet with ill effects from taking it.” 
Willson v. Faxon, 138 App. Div. 359, 
364, 122; NYS 778. 

7. Cartwright v. Canandaigua Gas- 
light Co., 82 Hun (N..Y.) 4038, 406 
[eit Webster D.]. : 


3. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DELF. A quarry or mine.§ 


DE LIBERA FALDA. A writ of free fold.® 
DELIBERARUM EST DIU QUOD STATUEN- 


DUM EST SEMEL.?° 
DELIBERATE," 


Latin words which mean lterally 


and ‘‘to weigh.’’ 1 


As an adjective, it means that the manner of the 
performance was determined upon after examination 
and reflection;!° that the consequences, chances, and 
means were weighed, carefully considered, and esti- 
mated;!* accompanied by such circumstances as evi- 
dence a mind fully conscious of its own purpose and 
design;*® formed with deliberation, in contradis- 
tinction to a sudden, rash aet;!° premeditated ;*7 in- 
dicating a purpose formed in a mind capable of 
conceiving a purpose;'® not sudden or rash, care- 
‘fully considering the probable consequences of a 
The word is the opposite of ‘‘sudden,’’ ?° 
and hence it is a perversion of terms to apply the 
term ‘‘deliberate’’ to any act which is done on a sud- 


step.t? 


den impulse.*! 


As a verb. ‘To weigh in the mind;*? to consider 
wo ? 


8. Wharton L, Lex. 
[a] An open working.—Where a 
statute confirmed to the tenants their 


customary estates of inheritance, 
‘saving always all mines and min- 
erals, of what kind and nature so- 


ever, quarries and delfs of flag slate 
or stone,” the court said: ‘The words 
‘quarries and delfs of flag slate or 
stone’ appear to be used to describe 
open workings, and the specified sub- 
stances got by suck workings, as dis- 
tinguished from mines. properly so 
called, and mineral substances usual- 
ly got by underground works. The 
word ‘delfs’ probably means open pits 
or diggings.” Atty.-Gen. v. Mylch- 
reest, 48 L. J. P. C. 86, 44. 

9. Black L. D. (where it is said to 
be a species of quod permittat). 

10. A maxim meaning “That 
which is to be resolved once for all 
should long be deliberated upon.” 
Morgan Leg, Max. [cit Proclamations, 
12 Coke 74, 75, 77 Reprint 1352). 

11. See also Deliberation 


474, 
a State, 
18. v. State, 


post 
450, 
450, 


Craft v. 3 Kan. 
Craft 8 Kan. 


[a] Beasoning implied.—It implies 
that the perpetrator must be capable 
of the exercise of such mental powers 
as are called into use by the con- 
sideration and weighing of the mo- 
tives and the consequences of the 
act, and it implies the possession of 

“a mind capable of conceiving a pur- 
pose to act. State v. Jancigaj, 54 Or. 
361, 366, 108 P 54. To same effect 
State v. Boyle, 28 Towa 522, 524. 

{b] “Deliberate conviction” is the 
equivalent of a “fixed opinion.” Alli- 
son v. Com., 99 Pa. 17, 31. 

{e] “Deliberative body” is prop- 
erly applied to a town meeting which 
“acts, in determining all matters that 
may lawfully be determined by it, as 
any other deliberative body, except 
in the election of certain officers of 
the town, and except in matters as to 
which, by express law, the question 
to be determined by the electors of 
the town is required to be deter- 
mined by a vote by ballot.” State v. 
Racine County, 70 Wis. 548, 553, 36 
NW 3899. 

14. Craft v. State, 3 Kan. 450, 480 
[quot Simmerman vy. State, 14 Nebr. 
668, 570, 17 NW 115]. 

15. State v. Jancigaj, 54 Or. 361, 
366, 103 P 54. 

16.. Martin v, State, 119 Ala. 1, 5, 
ms S 255; Mitehell v. State, 60 Ala. 
“The term... does not, in its le- 

gal acceptation, so much import an 

act done after time for reflection, as 

a voluntary act, an act done upon 


The word is derived from two 


DELF—DELIBERATING 


[180.J.]. 473 


and examine the reasons for and against;?* to con- 


““coneerning’’ 


term including 


tion.*? 


word ‘‘ willfully’ 
gree of will power,*! and some degree of reflec- 


sider maturelys;** to refleet upon;?° to reflect, with 
a view to make a choice;*° to weigh the motives for 
the act, its consequences, the nature of the crime, 
or the things connected with the intention, with a 
view to a decision thereon.?? 

DELIBERATELY.’S 
blood;?° with cool, considered purpose;*® with cool 
purpose ;*+ that is, not in the heat of passion *? or 
in sudden passion engendered by a lawful or some 
just cause of provocation ;** done’from a formed de- 
sign and fixed purpose, and not in what the law calls 
a heat of passion;** done after reflecting 
ing the matter well;*> with careful consideration or 
deliberation ;°° with full intent ;** thought of before- 
hand;*5 not hastily or earelessly.°® 
““premeditatedly,’’ #° and like the 


? 


In a cool state of the 


and weigh- 


It is a generic 


necessarily implies a certain de- 


DELIBERATING. The act of weighing and exam- 


ining the reasons for and against a choice of meas- 


motive, of purpose and design, in con- 
tradistinction to aets done in_ the 
heat of passion, a paroxysm of re- 
sentment, in which reason and choice, 
for the moment have no agency.” 
Com. v. York, 9 Metc. .(Mass.) 93, 
107, 48 AmD 3878. To same effect 
208. v. Yamane, 12 Hawaii 189, 

{a] “Deliberate use of a deadly 
weapon,’’—(1) A term which has been 
judicially defined as an intentional 
use; a use that is the result of a 
resolution, purpose, or design formed 
in the mind and reflected upon, and 
not done in self-defense. State v. 
Abrams, 11 Or. 169, 178, 8 P 327. (2) 
It is only necessary that it be the act 
of the mind when the mind has had 
time to act without heat or passion. 
State v. Abrams, supra. 

17) Peo. v. Ah Choy, 1 Ida. 317, 
319 [cit Webster D.]; State v. Lopez, 
15 Nev. 407, 414; State v. Hobbs, 37 
W. Va. 812, 827, 17 SE 380. 

18. Clifford yv. State, 60 N. J. L. 
287,291, 37 A 1101. 


Hee Atkinson v. ‘State, 20 Tex. 522, 
20. Peo. v. Kiernan, 3 N. Y. Cr. 
247, 250. 


21. Nye v. Peo., 85 Mich. 16, 19 
[quot State v. Foster, 130 N. C. 666, 
672, 41 SE 284, 89 AmSR 876]. | See 
also Com. v. York, 9 Mete. (Mass.) 
93, 107, 48 AmD 878 (where it is said: 
“The books constantly speak, in this 
connexion, of a deliberate act, how- 
ever sudden. Whereas, if delibera- 
tion implied time and reflection, a de- 
liberate act could never be sudden"). 

22. Webster D. [quot Milton v. 
6 Nebr. 136, 143]. 

Webster D. ie ese Milton v. 
State, 6 Nebr. 136, 14 

24. Webster D. [quot Milton v. 
State, 6 Nebr, 136, 143]. 

25. Webster D. [quot Milton v. 
, 6 Nebr. 136, 143]. 

Com. v. Smith, 2 Wheel. Cr. 
CN) 379, 386: 

27. State v. Jancigaj, 54 Or. 361, 
366, 103 P 54. 

28. See also Deliberation post p 


74, 

29. Republic v. Yamane, 12 Hawaii 
189, 203; State v. Privitt, 175 Mo. 207, 
216, 75 SW 457; State v. Taylor, 171 
Mo. 465, 477, 71 SW 1005; State v. 
MecMullin, 170 Mo. 608, 619, 71 SW 
221; State v. Ashcraft, 170 Mo, 409, 
4138, 70 SW 898; State v. Gatlin, 170 
Mo. 354, 3863, 70 SW _ 855; 
Furgerson, 162 Mo. 668, 677, 
101; State v. Grant, 152 Mo. 57, 66, 53 
SW 432; State v. Harper, 149 Mo. 514, 
621, 51 SW 89; State v. McKenzie, 
144 Mo. 40, 48, 45 SW_.1117; State v. 
Donnelly, 180 Mo. 642, 647, 32 SW 
1124; State v. Fitzgerald, 130 Mo. 407, 


ures;** careful discussion and examinations of the 


420, 32 SW 1113; State v. Fairlamb, 
121 Mo. 137, 146, 25 SW 895; State 
v. Schaefer, 116 Mo. 96, 109, 22 SW 
447; State v. Avery, 113 Mo. 475, 495, 
21 SW 193; State v. Seaton, 106 Mo. 
198, 204, 17 SW 169; State v. Ellis, 
74 Mo. 207, 214; State v. Talbott, 73 
Mo. 347, 350; State v. Sharp, 71 Mo. 
218, 220; State v. Jones, 64 Mo. 391, 


393; Perugi v. State, 104 Wis. 230, 
236, 30 NW 593, 76 AmSR 865. 
30. State v. Yarborough, 39 Kan. 


581, 587, 18 P 474. 

31. Anthony v. State, 
(Tenn.) 265, 277, 38 AmD 143 

32. Hawaii v. Yamane, 12 Hawaii 
189, 203. 

83. State v. Taylor, 171 Mo. 465, 
477, 71 SW 1005; State v. Harper, 149 
Mo. 614, 521, 51 SW. 89; State v. 
Donnelly, 130 Mo. 642, 647, 32 SW 
1124; State v. Schaefer, 116 Mo. 96, 
109, 22 SW 447; State v. Talbott, 73 
Mo. 347, 350; State v. Jones, 64 Mo. 
391, 393. 

34 State v. Seaton, 106 Mo. 198, 
204, 17 SW 169. 

35. Bower v. State, 5 Mo, 364, 386, 
32 AmD 325. 


Meigs 


86. Ferguson v. State, 36 Tex. 
Cr. 60,'62, 35 SW 369. 
37. Ferguson hf State, 36 Tex. Cr. 


60, 62, 35 SW 36 
wae State v. atlaroe 16 Mo. 101, 


39. Ferguson v. State, 36 Tex. Cr. 
60, 62, 85 SW 369. 

40. State v. Dale, 108 Mo. 205, 207, 
18 SW 976 [quot State v. Reed, 117 
Mo. 604, 613, 23 SW 886]. 

41. State v. Maier, 36 W. Va. 757, 
771, 15 SE 991. 

7 .Pa. 403, 


42. Jones v. 
406 

[quot Stuart v. 
State, 35 Tex. Cr. 440, 441, 34 SW 


Com., 


43. Webster D. 


118]. 
[a] “Deliberating upon the accu- 
sation against the defendant.”— 


Where a statute provided that “a mo- 
tion to set aside an indictment or 
information shall be based on one or 
more of the following causes. ‘ 
Because that some person not au- 
thorized by law was present when the 
grand jury were deliberating upon 
the accusation against the defend- 
ant” and ‘that the attorney repre- 
senting the State may come before 
the grand jury at any time, except 
when they are discussing the pro- 
priety of finding a bill of indictment,” 
the court said: “We apprehend that 
‘discussing the propriety of finding 
a bill of indictment,’ and ‘deliberat- 
ing upon the accusation against the 
defendant,’ mean the same thing.” 
Stuart v. State, 35 Tex. Cr. 440, 441, 
34 SW_ 118 [quot Sims v. State, (Tex, 
Cr.) 45 SW 705, 706], 


474 [18C.J.] 


reasons for and against a propositio 
The act of deliberating, or 
of weighing and examining the reasons for and 
against a choice or measure;*® mature reflection ;** 
that act of the mind which examines and considers 
whether a contemplated act should or should not be 


DELIBERATION.*® 


done.*® 


DE LIBERO PASSAGIO. A writ of free pas- 


sage.*9 


DE LIBERTATE PROBANDA. A writ for proy- 
ing liberty, which lay for such as, being demanded 
for villeins or niefs, offered to prove themselves 


free,®° 


DE LIBERTATIBUS ALLOCANDIS. 


various forms, to enable a citizen to recover the lib- 


erties to which he was entitled.*+ 


DELICACY. Extreme propriety;°? critical nice- 


ness;°* fastidious accuracy.** 


44. Webster D. [quot Stuart v. 
ataie: 35 Tex. Cr. 440, 441, 34 SW 

See also Deliberation post this 
page; Trial [38 Cyc 1828]. 

45. See also Deliberate ante p 473; 
Deliberately ante p 473; Deliberating 
ante p 473. ' 

46. Webster D. [quot Simmerman 
v. State, 14 Nebr. 568, 569, 17 NW 
; Debney v. State, 45 Nebr. 856, 
64 NW 446, 34 LRA 851; Com. 
vy. Perrier, 3 Phila. (Pa.) 229, 232. 

{a] “Premeditation” compared.— 
‘Deliberation’ and “premeditation” 
“are of the same character of mental 
operations, differing only in degree. 

. Deliberation is but prolonged 
premeditation. In other words, in 
law, deliberation is premeditation, 
in a cool state of the blood, or, where 
there has been heat of passion, it is 
premeditation continued beyond the 
period within which there has’ been 
time for the blood to cool, in the 
given case.... Premeditation has 
been defined ...as ‘thought of be- 
forehand, for any length of time, 
however short.’ Deliberation is also 
premeditation, but is something more. 
It is not only to think of beforehand, 
which may be but for an instant, but 
the inclination to do the act is con- 
sidered, weighed, pondered upon, for 
such a length of time after a provo- 
cation is given, as the jury may find 
was sufficient for the blood to cool. 
One in ‘a heat of passion’ may pre- 
meditate without deliberating. Delib- 
eration is only exercised in a ‘cool 
state of the blood,’ while premedita- 
tion may be, either in that state of 
the blood, or in ‘heat of passion.’” 
State v. Kotovsky, 74 Mo. 247, 249. 
To same effect Aubrey v. State, 62 
Ark. 368, 369, 35 SW 792; State v. 
Fiske, 63 Conn. 388, 390, 28 A 572; 
State v. Wieners, 66 Mo. 13, 25 [quot 
State v. Curtis, 70 Mo. 594, 599]; 
Bower v. State, 5 Mo. 364, 32 AmD 
325; State v. Ah Mook, 12 Nev. 369, 
377; Peo. v. Barberi, 149 N. Y. 256, 
43 NE 635, 52 AmSR 717, 12 N. Y. 
Cr. 210, 216; Keenan v. Com., 44 Pa. 
55, 56, 84 AmD 414; Atkinson v. 
State, 20 Tex. 522, 531.) ~ 

[b] “Sufficient legal provocation” 
compared,—‘‘In the report which has 
been laid before us ... ‘deliberation’ 
and ‘sufficient legal provocation’ are, 
respectively made to characterize 
murder and manslaughter; and using 
the terms in a strict technical sense, 
this is correct. But deliberation must 
be understood to mean, not slowness 
and composure as distinguished from 
suddenness and excitement, but free- 
dom from the temporary phrenzy, ex- 
cited by sufficient Jegal provocation, 
as distinguished from that phrenzy 
which the law allows to moderate its 
rigor in pity to human frailty. A 
voluntary act, which is without suf- 
ficient legal provocation, is deliber- 
ate, no matter how sudden or how 


n.4* 


LEGE.*° 


untfulfilled.®® 


DELICTUM. A tort.5° 


DELIBERATING—DELINQUENCY 


DELICATE. Not hardy or robust.5® 
DELICATUS DEBITOR EST ODIOSUS IN 


DE LICENTIA TRANSFRETANDI. A writ of 
permission to eross the sea.** 
DELICT. An obligation repudiated, or a duty 


Actions ex delicto are 


such as are founded on a tort, as distinguished from 


offender.®+ 


DELINEATE.® 
DELINEATION, The term signifies representa- 
tions expressed otherwise than by language, as by 


A writ of 


actions on contract.®° 
DELINCUENTE. In Spanish law, delinquent, 


To mark out with lines.®? 


the use of figures, drawings, colors, ete.®* 


DELINQUENCY.® 


Gross neglect to perform a 


lawful obligation or willful default;®* failure or 


furious it may be.” State v. Smith, 
44 S.C. L. 341, 347. 

47. Webster D. [qrot Simmerman 
waeeat a 14 Nebr. 568, 569, 17 NW 

oj. 

48. U. S. v. Kie, 26 F. Cas. _No. 
15,528b. See generally Criminal Law 
§ 41 et seq; Grand Juries [20 Cyc 


1341]; Homicide [21 Cye 726, 727, 
1040]. 
49. Black L. D. (where it is said 


to be a species of quod permittat). 

50. Black L. D. 

51. Black L. D. 

52. Raley v. State, 47 Tex. Civ. A. 
426, 105 SW 342, 244. 

53. Raley v. State, 47 Tex. Civ. 
A. 426, 105 SW 342, 344. 

54. Raley v. State, 47 Tex. Civ. A. 
426, 105 SW 342, 344. 

55. Webster Int. D. 

{a] “Belicate condition.” — “The 
petition says that, ‘as a result of 
said marital relations, she is in a 
delicate condition,’ and the answer 
denies knowledge of any such state 
of facts. But. if the pleader meant 
that plaintiff was pregnant, he should 
have plainly said so. ‘Pregnant’ is 
a good English word that clearly ex- 
presses the idea, and, whenever it is 
proper to express that idea, no ex- 
ception can be taken to its use. A 
woman may be in a delicate condi- 
tion without being with child; the 
two things are by no means synony- 
recat Dwyer v. Dwyer, 2 Mo. A. 17, 


56. A maxim meaning “A delicate 
debtor is hateful in the law.” Bou- 
vier L. D. 

57. Black L. D. 

58. Bennett v. Thorne, 36 Wash. 
253, 267, 78 P 936, 68 LRA 113 
(where the word is used in the defini- 
tion of a right of action, to the ef- 
fect that there must be a right 
claimed or a wrong suffered by plain- 
tiff on the one hand, and a duty or 
“delict” of defendant on ‘the other). 
See. also Delictum post this page. 


59. Black 3 See generally 
Torts [38 Cye 415]. 

60. Black L. D. 

61. Escriche Diccionario. 

62. See Delineation post this page. 

63. Webster Int. D. 


{a] ands delineated on maps.— 
Where an act authorized the con- 
struction of a certain railway em- 
powering it to construct its road, 
etc., “upon the lands delineated”: on 
certain deposited plans, it was held 
that lands not entirely bounded by 
lines on the plans, but within a line 
of deviation marked thereon, were 
delineated, the court, per Hall, V. C., 
saying: “I consider that ‘delineated’ 
cannot in this Act be interpreted as 
meaning surrounded in every part by 
lines. ... If it be necessary to say 


what it does mean, I say I think it} linquency.’ 


Dowling v. Pontypool, R. Co., 
L. R. 18 Eq. 714, 740. 
secre U. S. v. Dodge, 70 Fed. 235, 


[a] Postal regulations.—Where an 
act of congress provided that all 
matter, otherwise mailable, upon the 
envelope of which were any delinea- 
tions, epithets, etc., obviously in- 
tended to reflect injuriously upon the 
character or conduct of another, 
should be nonmailable, it was held 
that a black envelope addressed in 
white letters, from a collection 
agency, the purpose of which was 
universally known, was such a de- 
lineation, the court saying: “They 
{the terms of the statute] cover, 
however, delineations of this charac- 
ter, also....If the fact that a 
dunning letter is contained in an en- 
velope may be expressed by a figure 
or other sign impressed upon it, of 
a character recognized as conveying 
such expression, by those who may 
see it, such figure or sign is a de- 
lineatioh' within the meaning of the 
statute. There can be no doubt that 
if it is a matter of common knowl- 
edge that a black envelope addressed 
in white letters signifies to those who 
may see it, that the letter inclosed 
is a third demand of an overdue debt, 
a _dunning letter, the use of this de- 
vice is within the purview of the 
statute. The use of language sig- 
nifying the same thing would be no 
more objectionable or effective for 
the purpose in view. By resorting 
to the device the defendant acknowl- 
edges that its signification is so un- 
derstood; if it was not he would have 
no object to accomplish in using it. 
His purpose, as before stated, is to 
coerce those addressed to pay money 
by subjecting them io the threat and 
danger of such exposure. There 
could be no exposure if the signifi- 
cance of the device was not under- 
stood. It is therefore a ‘delineation’ 
within the terms of the statute.” 
U. S. v. Dodge, 70 Fed. 235, 236. 
oe See also Delinquent post p 

5. 

66. Ferguson vy. Pittsburgh, 159 
Pa, 435, 440, 28 A 118. 

[a] When applied to a merchant 
it cannot mean anything less than 
that he has proved to be dishonest, 
and attempted to evade the payment 
of his debts. Dis. op. Boyce v. 
Ewart, 24 S. C. L. 126, 140. 

{[b] “Failure or delinquency.”— 
Where a letter in reference to a 
merchant stated that “he will stand 
in need of your aid and indulgence, 
which if you render him, (in case of 
his failure or delinquency,) we will 
indemnify you,” etc., O’Neall, J., ina 
dissenting opinion, said: “What is 
meant by the terms ‘failure or de- 
It is true, in legal par- 


etc., 


means sketched or represented, or/| lance, the neglect of any duty may 
so shewn that landowners would have/| be a failure, and the commission of 


notice that the land might be taken.” 


| any fault a delinquency; but, as I 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


omission of duty; a fault;®§ a misdeed;*® an of- 
fense;*° a misdemeanor ;"! a crime.” 
lance, the commission of any fault may be a delin- 


quency.7* 
DELINQUENS PER IRAM 

PUNIRI DEBET MITIUS." 
DELINQUENT.* 


by contract, as, a delinquent tax.’? 
Delinquent child. 


different states.5* 


said in the outset, the defendants 
were merchants speaking to mer- 
chants; and their words must have 
their usual interpretation among 
them. The word ‘failure,’ applied to 
a merchant or mercantile concern, 
means an inability to pay his or 
their debts, from insolvency.—lI take 
it, then, that the word ‘failure’ must 
be regarded as synonymous with ‘in- 
solvency.’” Boyce v. Ewart, 24 S.C. 
L. 126, 139. 

67. Webster D. [quot People’s Sav. 
Bank v. Retail Merchants Mut. F. 
Assoc., 146 Iowa 536, 540, 123 NW 
198, 81 LRANS 455]. 

[a] “Misconduct” synonymous.— 
Webster Int. D. [quot Bailey v. 
Helena Examining, etc., Board of Po- 


Bis] Dept., 45 Mont. 197, 201; 122 P 
68. Webster D. [quot People’s Sav. 


Bank v. Retail Merchants Mut. F. 
Assoc., 146 Iowa 536, 540, 123 NW 
198, 31 LRANS 455]. 

69. Webster D. [quot People’s Sav. 
Bank y. Retail Merchants Mut. F. 


Assoc., 146 Iowa 536, 540, 123 NW 
198, 81 LRANS 455]. 
{a] “Incorrigibility” distinguish- 


ed.—“‘Incorrigibility and delinquency 
are two different offences. One has 
in it the elements of continuous dis- 
obedience of parental commands, vi- 
eciousness and general bad conduct. 
The other may be, and often is, a 
single offence, ‘the violating of any 
law of this state or any city or bor- 
ough ordinance.’’”’ In re Shelton, 11 
Pa. Dist. 155, 156. 

70. Webster D. [quot People’s Sav. 
Bank v. Retail Merchants Mut. F. 
Assoc., 146 Iowa 536, 540, 123 NW 
198, 31 LRANS 455]. 

71. Webster D. [quot People’s Sav. 
Bank v. Retail Merchants. Mut. F, 
Assoc., 146 Iowa 536, 540, 123 NW 
198, 31 LRANS 455]. 

72. Webster D. [quot People’s Sav. 
Bank v. Retail Merchants Mut. F. 
Assoc., 146 Iowa 536, 540, 128 NW 
198, 31 LRANS 455]. 

{a] It was unknown to the com- 
mon law, for which reason recourse 
must be had to the statutes for the 
correct definition of this_ offense. 
State v. Dunn, 53 Or. 304, 310, 99 P 
278, 100 P 258; State v. Nease, 46 
Or. 433, 80 P 897. 


73. Boyce v. Ewart, 24 S. Cc. L. 
126, 139. 
74. A maxim meaning “A delin- 


quent provoked by anger ought to be 
punished more mildly.” Bouvier L. 
D. [cit 3 Inst. 55]. 

ri an See also Delinquency ante p 


76. Webster D. [quot People’s Sav. 
Bank v. Retail Merchants Mut. F. 
Assoc., 146 Iowa 5386, 540, 123 NW 
198, 31 LRANS 455; Cleveland Retail 
Grocers’ Assoc. v. Exton, 18 Oh. Cir 
Ct. 321, 324, 10 Oh. Cir. Dec. 145]. 
[a] Delinquent debtor.—In con- 
struing a statute providing that “the 
books and papers of such delinquent 
debtor shall at all times be subject 
to the inspection and examination of 
any creditor,” the court said: “It is 
said that this provision is applicable 


One failing in duty;"® offend- 
ing by neglect of duty;*7 one who fails to perform 
his duty;78 an offender;*® an offender or transgres- 
sor;°° one who commits a fault or erime.®? 

As applied to a debt or claim, it means simply 
due and unpaid at the time appointed by law or fixed 


A purely statutory term, the 
definition of which varies in a slight degree in the 
In general the term may be de- 


DELINQUENCY—DELIRIUM 


In legal par- 


PROVOCATUS 


[18 C.J.] 475 


fined as meaning any child under the age of eighteen 
years, or in some states sixteen years, who violates 
any law, or who is incorrigible.‘* 

Delinquent tax. 
and unpaid tax.®® 


Nothing more than an overdue 


Delinquent tax list. A statutory term which, by 


tax is assessed 
assessment roll, 


common usage, is understood to refer to the notices 
or other matters with which such lists are ineluded.8* 

Delinquent taxpayer. 
to apply to and embrace persons against whom a 


A statutory term intended 


and whose names appear on the 
but not persons holding the title 


by virtue of a conveyance made after the assess- 


ment.§? 


only to a debtor who fails to make 
the inventory or schedule as required 
in this section, and such delinquency 
not having been shown by the moving 


Papers here, the order was not au- 


thorized by this statute. We think 
this is too narrow a construction of 
this statute. The statute provides 
that the books and papers shall ‘at 
all times’ be subject to inspection 
and examination, not merely after 
the debtor is so delinquent. The 
statute was treating in this section 
of the making of the inventory and 
schedule, and the assignor was there- 
in designated as a debtor and a ‘de- 
linquent debtor,’ but we think the 
intention of the Legislature was to 
provide that a creditor might at any 
and all times inspect and examine 
the books and papers of the as- 
signor, and the words debtor and 
delinquent debtor were in this sec- 
tion used as synonymous with the 
word assignor.” Matter of Herrmann 
Lumber Co., 21 App. Div. 514, 516, 48 
NYS 509 (construing L. [1877] c 


446). 
77. Webster D. [quot People’s Sav. 
Bank vy. Retail Merchants Mut. F. 
Assoc., 146 Iowa 536, 540, 123 NW 
198, 31 LRANS 455; Cleveland Retail 
Grocers’ Assoc. v. Exton, 18 Oh, Cir. 
Ct..321, 324, 10 :Oh...Cir.Dec..145]. 
78. Webster D. [quot Cleveland 
Retail Grocers’ Assoc. v. Exton, 18 
ere hak Ct. 321, 324, 10 Oh..Cir., Dec. 
79. Webster D. [quot Peo. v. Park, 
4i N.Y. 21, 33]. 
80. Webster D. [quot Cleveland 
Retail Grocers’ Assoc. v. Exton, 18 
Oh. Cir. Ct. 321, 324, 10 Oh. Cir. Dec. 


145]. 
81. Webster D. [quot Peo. v. Park, 
41 N. Y. 21, 33; Cleveland Retail 


Grocers’ Assoc. v. Exton, 18 Oh. Cir. 
Ct. 321, 324, 10 Oh. Cir. Dec. 145]. 

82. Black L. D. [quot Cornell v. 
Maverick L. & T. Co., 95 Nebr. 9, 12, 
144 NW 1072]. 

83. See statutory provisions. 

84. Mosely v, State, 1 Ala. A. 108, 
109, 56 S 35; Peo. v. Oxnam, 170 Cal. 
211, 218, 149 P 165; Gibson v. Peo., 
44 Colo. 600, 605, 99 P 333; State v. 
Drury, 25 Ida. 787, 794, 139 PB 1129; 
Peo. v. Ellis, 185 Ill. A. 420; Peo. v. 
Ellis, 185 Ill... A. 417; In re Turner, 
94 Kan. 115, 119, 145 P 871, AnnCas 
1916E 1022; Mattingly v. Com., 171 
Ky. 222, 224, 188 SW 370; Talbott v. 
Com., 166 Ky. 659, 661, 179 SW 621; 
State v. Eppinett, 136 La. 225, 226, 
66 S 798; State v. Rose, 125 La. 1080, 
1083, 52 S 165; In re Parker, 118 La. 
471, 472, 43 S 54; State v. Tincher, 
258 Mo. 1, 19, 166 SW 1028, AnnCas 
1915D 696; Marion County Children's 
Home vy. Fetter, 90 Oh. St. 110, 121, 
106 NE 761; State v. Dunn, 53 Or. 
304, 310, 99 P 278, 100 P 258; Sams v. 
State, 133 Tenn. 188, 193, 180 SW 173; 
State v. Williams, 73 Wash. 678, 132 
P 415; State v. McPherson, 72 Wash. 
371, 130 P 481, AnnCasi914D 587. 
See also Infants [22 Cye 5211. 

{a] Married person excluded.—In 
re Lewis, 3 Cal. A. 738, 740, 86 P 


DELIRIUM. In medical jurisprudence, that state 
of mind in which it acts without being directed by 


85. Jenswold v. Minnesota Canal 
Co., 93 Minn. 382, 384, 101 NW 603. 
To same effect Redwood County v. 
Winona, ete., Land Co., 40 Minn. 512, 
524, 42 NW 478, 477 [quot Gallup v. 


Schmidt, 154 Ind. 196, 56 NE 448, 
450]. See also Municipal Corpora- 
tions [28 Cyc 1214]; Schools and 


School Districts [35 Cye 1030]; Tax- 
ation [87 Cye 1280, 1547]. 

{a] It necessarily includes pres- 
ent obligation to pay, and is the 
neglect of that obligation. Chauncey 
v. Wass, 35 Minn. 1, 14, 25 NW 457, 80 
NW 826; Cornell v. Maverick L. & T, 
Co., 95 Nebr. 9, 12, 144 NW 1072. 

[b] To constitute a legal delin- 
quent tax on land three things are 
necessary: First, that the land is 
subject to taxation; second, that a 
tax authorized by law has been levied 
on it in a manner prescribed by law; 
and third, that the tax remains un- 
paid after the time appointed for its 
payment. To make a tax delinquent 
each of these things must be shown; 
each is as essential as either of the 
others. Chauncey v. Wass, 35 Minn. 
1, 14, 25 NW 457, 80 NW 826 [quot 


US v. Labadan, 26 Philippine 239, 
86. State v. Cronin, 75 Nebr. 738, 


742, 106 NW 986. See also Taxation 
[37, Cyc 1293]. : 

87. Fowler v. Campbell, 100 Mich. 
398, 59 NW 185, 186. See generally 
Taxation [37 Cyc 1280 et seq]. 

[a] “Redemption delinquent” com- 
pared.—‘“‘There is an essential dif- 
ference in the relation of the owner 
of the taxable land while it is resting 
under assessment for taxes, and after 
it has passed into other ownership 
by sale or failure to pay the taxes. 
In the first place he is a delinquent 
because he has failed to perform a 
duty. The term ‘delinquency’ is apt 
and is expressive of the owner’s at- 
titude to the state. But when his 
land is taken by the state in lieu of 
the taxes which he failed to pay, it 
is then optional with him whether to 
take advantage of the privilege given 
him by law to redeem the land or let 
the state keep it. He is then a re- 
demptioner, and he cannot devest the 
state of its interest in the Jand ex- 
cept he redeem within the period of 
the redemption, which continues un- 
til the state has disposed of the land 
(section 3897). He is not any longer 
a tax delinquent in any proper sense; 
he is not even a redemption delin- 
quent, for there is no duty on him 
to redeem. Indeed he is not any 
kind of a delinquent, for the term 
‘delinquency’ does not apply because 
of his negiect to redeem.’ Honeycutt 
v. Colgan, 3 Cal. A. 348, 354, 85 P 
165, 186. 

{b] Inapplicable to deceased per- 
son—Under provisions requiring that 
notice of a proposed tax sale be 
served on the “delinquent taxpayer,” 
a decedent cannot be considered as 
such. When the apparent or regis- 
tered owner is dead, the notice should 
be served on the actual owner as the 
“delinquent taxpayer’ as contem- 
plated by the constitution and stat- 


476 [180.5] 


the power of volition, which is wholly or partially 
suspended ;** a fluctuating state of mind, created by 
temporary excitement ;** a wandering of ‘the mind ;°° 
mental aberration;*? a mental state or condition, a 
condition for the time being of mental unsoundness 


and irresponsibility.® 
DELIRIUM TREMENS.** 
DELITO. 

crime.** 


utes. 
owner and served upon a major co-| 
owner is sufficient to bind minor co- 
owners who have no qualified tutor, 
even though they reside with the 
major coéwner upon the property in 
question where the service is made. 
In re Interstate Land Co., 118 La. 587, 
592, 43 S 173. 

88 Owing’s Case, 1 Bland (Md.) 
370, 386, 17 AmD 311 [quot Clark v. 
Ellis, 9 Or. 128, 141] (where it is 
said: 
lirium, is always preceded or at- 
tended by a feverish and highly dis- 
eased state of the body. The pa- 
tient in delirium is wholly uncon- 
scious of surrounding objects; or 
conceives them to be different from 
what they really are. His thoughts 
seem to drift about; wildering and 
tossing amidst distracted dreams. 
And his observations, when he makes 
any, as often happens, are wild and 
incoherent; or, from excess of pain, 


he sinks into a low muttering, or |* 


silent and death-like stupor’). 
[a] “The 
of mental derangement as an 
intellectual eclipse; as a darkness oc- 
casioned by a cloud of disease pass- 
ing over the mind, and which must 
soon terminate in health or in death. 
This happens most perfectly in 
dreams.” Owing’s Case, 1 Bland 
(Md.) 370, 386, 17 AmD 311. 

{b] A result of illness —“Where 
the deceased was suffering from vio- 
lent pains in the head, which had con- 
tinued for some time, and seemed to 
be wandering and distrait, there was 
at least ground for the conclusion 
that he was suffering from delirium 
resulting from illness.” Supreme 
Lodge K. of H. v. Lapp, 74 SW 656, 
657, 25 KyL 74. 

89. Brogden v. Brown, 2 Add. Eccl. 
441, 445. 

90. Webster D. [quot Supreme 
Lodge K. of H. y. Lapp, 74 SW 656, 
657, 25 KyL 74]. 

91. Webster D. [quot Supreme 
Lodge K. H. v. Lapp, 74 SW 656, 657, 
25 KyL of]. 

92. State v. Nowells, 135 Iowa 53, 
61, 109 NW 1016. 

93. Delirium tremens: 

In general see Insane Persons [22 

Cyc 1109]. 

Responsibility for crime see Crim- 

inal Law § 86. 

94, Escriche Diccionario; U. 
McGovern, 6 Philippine 621, 625. aes 
also Criminal Law 16 C. J. pil. 

{a] “Participante en el delito” 


(particeps criminis) is the Spanish | 


equivalent of the English word “ac- 
complice.” U.S. v. Flores, 25 Philip- 
pine 595, 599. 
Cc. J. p 246 note 14 fel; Criminal Law 
§§ 99-161, 1344-1370. 

95. See also Delivery post p 477. 

{a] Many meanings—‘“The word 
... has perhaps as many different 
shades of meaning ascertained by 
judicial interpretation as any other 


term known to the law.” U.S. v. Mc- 
Cready, 11 Fed. 225, 234. 
96. Webster Int. D. [quot State 


v. Parkel, 185 Mo. A. 70, 76, 170 SW 

915; Bird v. State, 131 Tenn. 518, 528, 

175 SW 554, AnnCasigi7A 634]. na 
e, 


97. Southern Express Co. v. 
1 Ga. A. 700, 704, 58 SE 67. 

[a] “Actually” delivered.”—Where 
a contract for the supply of elec- 
trical energy provided that the com- 
pany should furnish to the city at 


“What is commonly called de-}; 


law contemplates this | 


See also Complice 12 | 


(From ‘‘delictum.’’) In Spanish law, 


Notice addressed to a deceased | tion, 


| AnnCasl1917A 634]; 


DELIRIUM—DELIVER 
DELIVER.°> 


with to another 


To commit;*%* to furnish;*’ to 


give;°* to give or transfer;** to hand over; to make 
over;? to make delivery of;* to part with;* to part 
;> to pass to another;® to place in 
the power or possession of another;’ to resign;® to 


set apart ° or aside in a secure place ?° for another; 
Pp ; 


to surrender;*! to surrender possession of ;?* to 


= «13 
possession of; 


through a connection to be 
made there by the city with the com-/} 
Ppany’s wires, an electrical pressure 
equivalent to a certain number of 
horse-power units during specified | 
hours daily, and the city agreed to 
pay for it at.a flat rate of “$20 per 
horse-power per annum for the quan- 
tity of said electrical current or 
power actually delivered” under the 
contract, it was held that by sup- 
plying the pressure on their wires up 
to the point of delivery the company 
had fulfilled its obligations under the 
contract and was entitled to pay- 
ment at the flat rate per horsepower 
per annum for the energy so fur- 
nished, rotwithstanding the city had 
not utilized it. Montreal v. Montreal 
Light, etc., Co., 42 Can. S. C. 431. 

98. Southern Express Co. v. State, 
1 Ga. A. 700, 702, 58 SE 67; Glouces- 
ter Mut. Fishing Ins. Co. v. Hall, 210} 


Mass. 332, 96 NE 679, 680, AnnCas 
1912D 348. 

99. Standard D. [quot State v. 
Parkel, 185 Mo. A. 70, 76, 170 SW 


915]; Webster D. [quot State v. Mc- 
Mahon, 53 Conn. 407, 415, 5 A 596, 
55 AmR 140]; State v. Parkel, 185 Mo. 
70, 76, 170 SW 915; Gloucester 
Fishing Ins. Co. v. Hall, 210 
Mass. 332, 96 NE 679, 680, AnnCas 
1912D 348; Betts v. Boyd, 31 Nebr. | 
815, 817, 48 NW 889: Bird v. State, 
131 Tenn. 518, 528, 175 SW 554, Ann 
Cas1$17A 634]. 

1. Webster Int. D. [quot Bird v. 
State, 131 Tenn. 518, 528, 175 SW_554, 
Gloucester Mut. 
Fishing Ins. Co. v. Hall, 210 Mass. 
332, 96 NE 679, 680, AnnCasi1912D 
348; Kirby v. Western Union Tel. Co., 
77 S. C. 404, 407, 58 SE 10, 122 AmSR 
580. To same effect Patten v. Sowles, 
51 Vt. 388, 391. 

[a] Personal delivery.—Where a 
statute made it the duty of a justice 
of the peace to make out a certified 
transcript and “on demand deliver 
the same to the appellant or his 
agent,” the court said: “The wora 
‘deliver’ is not there. used in the 
sense of sending it by mail or mes- 
senger. Plainly it contemplates a de- 
mand at the office of the justice and 
a delivery there to the appellant or 
his agent.” Van Sant v. Francisco, 
55 Nebr. 650, 652, 75 NW 1086. 

2. Webster Int. D. [quot State v. 
Parkel, 185 Mo. A. 70, 76, 170 SW 
915; Bird y. State, 131 Tenn. 518, 
528, 175 SW 554, AnnCasi$17A 634]: 
Gloucester Mut. Fishing Ins. Co. v. 
Hall, "210 Mass. 332, 96 NE 679, 680, 
AnnCasi912D 348., 

3. Webster Int. D. [quot Bird v. 
State. 131 Tenn. 518, 528, 175 SW 554, 
otal Beli 634]. 3 

a “Delivering over of any prop- 
erty Kind.”—A_ statutory phrase 
gine to decedents’ estates and} 
providing “that no commission shall 
be paid to any administrator or exec- 
utor ‘for delivering over of any 
property in kind”... The turning 
over by an executor of stocks or 
bonds in discharge of a _ general 
legacy is not a delivering over of 
property in kind within the meaning 
of that provision of the law. Prop- 
erty of an estate, both personalty 
and realty, may be, under certain con- 
ditions, divided in kind between those 
entitled to it.” Walton v. Gairdner, 
111 Ga. 343, 345, 36 SE 666. 

4. Webster Int. D. [quot State v. 
Parkel, 185 Mo. A. 70, 76, 170 SW 


the switchboard in its pumping sta-! 915]. 


yield 
to yield possession or control of.* 


5. Gloucester Mut. Fishing Ins. 
Co. v. Hall, 210 Mass. 332, "56 NE 
| 679, 680, AnnCas1912D 348. 

6. Gloucester Mut. Fishing Ins. 

Co. v. Hall, 210 Mass. 332, 96 NE 679, 
680, AnnCasi912D 348; State v. Mills, 
146 Mo. 195, 204, 47 SW 938; State 
We Ph fsbo: 65 Mo. 115, 122. 
| 7 Standard D. [quot State v. 
Parkel, 185 Mo. A. 70, 76. 170 SW 
915]; Gloucester Mut. - Fishing Ins. 
Co. v. Hall, 210 Mass. 332, 96 NE 672, 
680, AnnCasi912D 348. 

[a] Deliver a lease—Under a 
Statute which exempts a bankrupt 
from actions for use and occupation 
of premises leased by him if he shall 
have offered to “deliver up such lease 
or agreement,” an offer to deliver pos- 
session of the leased premises is an 
offer to deliver the lease. Slack v. 

| Sharpe, 8 A. & E. 266, 35 ECL 634, 112 
Reprint 876. 

8. Websier Int. D. [quot State vy. 
Parkel, 185 Mo. A. 70, 76, 170 SW 
| 915; Bird v. State, 131 Tenn. 518, 
| 528, 175 SW 554, AnnCasiS$17A 634]. 
oy Hurd vy. Darling, 14 Vt. 214, 

10. Manwell v. Manwell, 14 Vt. 14, 


11. Webster Int. D. [quot State v. 
| Parkel, 185 Mo. A. 70, 76, 170 SW 
|} 915; Bird v. State, 131 Tenn. 518, 528, 
175 SW 554, AnnCasl1917A 634]. 

12. Standard D. [quot State v. 
hie 185 Mo. A. 70, 76, 170 SW 
15 

13. Webster Int. D. [quot Bird v. 
Siate, 131 Tenn. 518, 528, 175 SW 554, 
AnnCasi917A 6341. 

14. Webster Int. D. [quot State v. 
sa 185 Mo. A. 70, 76, 170 SW 

5]. 

[a] In this sense the term 
a change of custody, and nee 
a transfer of possession. 
: 131 Tenn. 518, 528, 175 ew 55h, 


bo 
ww 


AnnCasi$17A 634. 

[b] Sale implied.—(1) The word 
“deliver,” as used in a memorandum 
stating that the undersigned agrees 
to deliver at a named place a fixed 
number of bushels for a stated price, 
imports a sale and delivery of the 
rye. Bowers v. Whitney, 88 Minn. 
168, 171, 92 NW 540. (2) “Agree- 
ments to ‘deliver’ import a delivery 
which is to pass the title, unless 
there is something in the character of 
the article or the attending circum- 
stances to qualify the language.” 
Shelton v. French, 33 Conn. 489, 496. 
| (3) A written agreement by the ven- 
dor to “deliver” a ranch by a speci- 
fied date obliges him to turn over 

| the actual physical possession. Pierce 
| Sie Edwards, 150 Cal. 650, 653,.89 P 


) fel *‘Delivered” and “accepted” 
not equivalent terms.—‘“Goods may 
| be delivered and not accepted, but, on 
the contrary, rejected, as not cor- 
responding to samples, or as other- 
wise contrary to the conditions of the 
contract.” Bullock v. Tschergi, 13 
Fed. 345, 346, 4 McCrary 184. 

{d] “Deliverable” di ed.— 
The term “delivered,” as used in an 
offer to sell certain malt delivered on 
boat at a certain place, is not equiva- 
lent to the word “deliverable” on 
boat, as used in the acceptance of 
such offer. Myers v. Smith, 48 Barb. 
CN. Y.) 614, 634. 

fe] sit” ed.— 
Where, as collateral security for the 
Payment of certain acceptances, dé- 
fendant deposited with plaintiffs cer- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 


Also to communicate ;'® to communicate or to make 
known;'® to discharge;** to give forth in action or 


exercise.'® 


Delivered in execution, A statutory phrase !° in 
reference to land which is said to be so delivered as 
soon as a sheriff under an elegit delivers it to the 
execution ecreditor,*? or as soon as a receiver is 
appointed,** or a sequestrator is in the receipt of 


the rents and profits.?* 


Delivering carrier, A term applied to a carrier 
who actually delivers the goods at their destination, 


tain of defendant's mortgage bonds, 
with power of sale in case of default, 
the court said: “The word used in 
this agreement to specify the trans- 
mission to the plaintiff Company is 
‘deposit.’ The instruments were to 
be ‘deposited’ with that Company or 
its bankers. This is not an apt word 
to denote a completion of the execu- 
tion by delivery. It appears rather 
to indicate the physical transfer of 
the pieces of paper unaccompanied by 
the mental intention involved in the 
word ‘deliver’ when technically used.” 
West Cumberland Iron, ete., Co. v. 


ae etce., R. Co., 6 Man. 388, 
De 

15. Standard D. [quot State v. 
HE 185 Mo. A. 70, 76, 170 SW 


15], 

{a] “Transmit compared.” — “To 
transmit is to communicate, to send 
from one person to another. The 
terms imply to some extent the same 
idea, the distinetion being that the 
latter implies separation of the ac- 
tors. There is nothing to lead to 
the conclusion that while a mes- 
sage is passing over the wire it is 
being transmitted, and while in the 
possession of the messenger boy, be- 
ing carried to its destination, it is 
being delivered. ... The whole con- 
stitutes one transaction, the passing 
of the message between the sender 
and the person to whom it is sent.” 
Kirby v. Western Union Tel. Co., 77 
crt 404, 407, 58 SEH 10, 122 AmSR 


{b] Inapplicable to a telephone 
message.—A telephone company does 
not receive a message, nor does it 
transmit and deliver it in the or- 
dinary acceptation of those words. 
It merely furnishes to the patron 
facilities for carrying on a conver- 
sation at long distance. Southern 
Tel. Co. v. King, 108 Ark. 160, 165, 146 


SW 489, 89 LRANS 402, AnnCas 
1914B 780. 
16. Gloucester Mut. Fishing Ins. 


Co. v. Hall, 210 Mass. 332, 96 NE 679, 
680, AnnCas1912D 348. 

[a] “Delivery in.’—In construing 
the term as used in a fire insurance 
policy that ‘persons desirous of mak- 
ing insurance are to deliver in” cer- 
tain particulars, the court said: ‘“De- 
liver in is not a very plain expres- 
sion: it may be capable of different 
meanings. ‘Deliyer in to the of- 
fice,’ if office means the place of 
business of the company, would seem 
to imply something capable of man- 
ual delivery; but if office be an equiv- 
alent, as it frequently is, for the com- 
pany, an insurance office and insur- 
ance company are almost convertible 
terms, then, deliver in to the office 
will carry the construction no fur- 
ther than delivery to its agent, which 
might possibly be done by words 
only; and, perhaps, office is to be 
read as company, because the ex- 
pression, ‘its agent,’ means the com- 
pany’s agent, and not the agent of 
the office or place of business.” 
Davis v. Seottish Prov. Ins. Co., 16 
Ur CG, Pw 16 od 86. 
17. Webster D. [quot Evansville 
v. Senhenn, 151 Ind, 42, 64, 47 NE 
634, 51 NE 88, 68 AmSR 218, 41 
LRA 728]. To same effect State v. 
Joiner, 11 N, C, 350, 353. 

18. Webster D. [quot Hvansville 
v. Senhenn, 151 Ind. 42, 64, 47. NE 
438) 51 NE 88, 68 AmSR 218, 41 LRA 


DELIVER—DELIVERY. 


jury?" 


Second deliverance. 
in repleyin, where defendant has obtained judgment 
for return of the goods, by default on nonsuit, in 
order to have the same distress again delivered to 
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in contradistinction to a forwarding carrier, who is 
one that transports goods to the former.?* 
DELIVERANCE, 


The verdict rendered by a 


A writ allowed a plaintiff 


him, on giving the same seeurity as before.25 


19. St. 27 & 28 Vict, c 112 § 1. 

20. Stroud Jud. D. [cit In re Hob- 
son, 338 Ch. D, 493]. 

21. Stroud Jud. D. [eit Hatton vy. 
Haywood, L. R, 9 Ch. 229]. 

22. Stroud Jud. D. [eit In re Rush, 
L. R. 10 Hq. 442). 

23. Brunk v. Ohio, ete, R. Co., 
127 Ky. 304, 808, 105 SW 443. See 
generally Carriers 10 C. J. p 39 et 


Black L. D. See also Crim- 
Law §: 2571; Trial [38 Cyc 


2]. 
25. Black L. D. [cit 3 Blackstone 
p 150; 8 Stephen Comm, p 
668]. See Lisher v. Pierson, 2 Wend. 
(N, Y.) 345, 848, 20 AmD 612 (where, 
in construing a statute which pro- 
vided that “if the defendant in re- 
plevin or possessor, shall claim prop- 
erty in the thing whereof deliverance 
is sought, and the sheriff... having 
due notice, shall nevertheless proceed 
to make deliverance and dispossess 
such defendant thereof,” ete, the 
court said: “Without stopping to in- 
quire into the strict philological 
meaning of the term deliverance, 
whether it means to deliver to, as the 
defendant contends, or, as the plain- 
tiff insists, ‘to liberate,’ ‘to set free,’ 
‘to deliver from,’ the connection in 
which it stands, appears to me to 
leave no reasonable doubt of the 
sense in which it was used by the 
legislature in the section in ques- 
tion. The sheriff shall not proceed 
to make deliverance and dispossess 
the defendant. There is no ambigu- 
ity or doubt as to the meaning of 
the latter expression. The property 
is not to be taken from the posses- 
sion of the defendant’). See also 
Replevin (384 Cye 1459]. 
26. Delivery: 
As essential to validity of: 
Advancement see Descent and Dis- 
tribution § 221 et seq. 
Antenuptial agreement see Hus- 
band and Wife [21 Cye 1251]. 
Award of arbitrator see Arbitra- 
tion and Award § 284 


Bailment see Bailments §§ 22- 
Bond see Bonds §§ 24-27. 
Chattel mortgage see Chattel 


Mortgages § 110. : 

Contract see Contracts § 1381. 

Deed see Deeds §§ 94-129, 

Gift see Gifts [20 Cye 1195, 1231]; 
Husband and Wife [21 Cye 1295, 
1308) Parent and Child [29 Cyo 

0 . 

Grant by Mexican or Spanish gov- 
ernment see Public Lands [32 
Cye 1188]. 

Guaranty contract see Guaranty 
[20 Cye 1413]. 

Instrument of transfer in assign- 
ment see Assignments for Bene- 
fit of Creditors § 170. 

Lease see Landlord and Tenant [24 
Cye 905]. 

Mortgage of realty see Mortgages 

, [27 Cyoe 1113]. ' 

Patent to public land see Public 
Lands [82 Cye 1031]. 

Pledge see Pledges [31 Cye 799]. 

Subscription agreement see Sub- 
scriptions [87 Cye 484]. 

Suretyship agreement see Principal 
and Surety [82 Cye 61). 

[87 Cyc 


deed see Taxation 
1432). 

Trust deed see Trusts [389 Cyc 
55 


Written contract for sale of land 


DELIVERY.*° 
senses,’’ and acts and facts may be sufficient to 


The word is employed in different 


see Vendor 

Cye 12380). 

Bond see Delivery Bond infra text 
and note 50. 


and Purchaser [39 


By: 

Bailee see Bailments § 92. 

Carrier see Carriers §§ 236, 252, 
1586; Shipping [36 Cyc 221]. 

Warehouseman see Warehousemen 
[40 Cye 440]. 

Dealing in futures see Gaming [20 
Cye 926]. 

Failure in, as constituting conversion 
see Bailments § 99; Pledges [31 
Cye 855]. 

In escrow see Bail § 263; 
{16 Cye 588]. 

Mandamus compelling delivery of of- 

aimee see Mandamus [27 Cyc 258]. 


Escrows 


Accident insurance policy as af- 
fecting commencement of risk 
see Accident Insurance § 19. 

Assessment roll to collector see 
Taxation [87 Cye 1200]. 

wey cae property see Attachment 

oO. 

Benefit certificate see Mutual Bene- 
fit Insurance [29 Cye 64]. 

Copy of book to obtain copyright 
‘see Copyright § 174. 

Deed see Deeds §§ 94-129. 

Execution to officer see Executions 
(17. Cye 1051]. 

Fire insurance policy see Fire In- 
SAE Rece [19 Cye 6038, 606, 673, 


Forged instrument see Indictments 
and Informations [19 Cyc 1409]. 
Goods see Carriers §§ 849, 880, 920; 
Commerce § 26; Forgery [19 Cyc 
1385]; Frauds, Statute of [20- Cyc 
249]; Payment [30 Cyc 1188]. 

Life insurance policy see Life In- 
surance [25 Cyc 717, 727, 769, 
926, 932]. 

Mail matter, presumption as to see 
Evidence [16 Cyc 1065]. 

Marine insurance policy see Marine 
Insurance [26 Cyc 570, 604]. 

Money or other peéersonalty as 
creating trust see Trusts [39 Cyc 


Municipal bond see Municipal Cor- 
porations [28 Cye 1600]. 


Pardon see Pardons [29 Cyc 

Prisoner See Rewards [34 Cyc 
1746]. 

Process to officer see Process [32 
Cye 425]. 


Telegram sec Telegraphs and Tele- 
phones [37 Cye 1671]. 

On Sunday see Sunday [37 Cyc 565]. 

Sale of goods see Sales [35 Cye 

Hees 494, 499, 550, 569, 645, 647, 


]. 

“Actual delivery” see Actual 1 C. J. 
p 1188 note 35 [a]. 

“Awaiting delivery” 
Cc. J. p 876 note 65. 

“Before delivery” see Before 7 C. J. 
p 1028 text and note 84. 

Claim and delivery see Replevin 
[34 Cye 1854 text and note 8]. 

“Immediate delivery’? see Imme- 
diate [21 Cyc 1731 note 12], 

“Proper delivery” see Proper [32 
Cyc 638 note 44]. 

“Substituted delivery” see Substl- 
tute [37 Cye 508 note 23]. 

“Symbolical delivery” see Symbol- 
ical Delivery [37 Cyc 661]. 

27. Morse v. Sherman, 106 Mass. 
430, 433; National Bank of Commerce 
v. Chicago, ete., R. Co., 44 Minn. 224, 
228, 46 NW 342, 560, 20 AmSR 566, 
9 LRA 263. 


see Await 6 


478 [18C.3.] 


constitute a delivery for one purpose and noi for 
enother*= As used im connection with the sale of 
ehaiiels or transfer of title to preperty, the word 
has been construed frequently by courts, and there 
have grown up ai least two meanings im this eon- 
nection, one actual or physieal, and the other sym- 
bolieal or constructive, transfer of property2* De 
livery does noi necessamly import an actual physical 
tradition of possession from one hand to another;* 
and im iis lezal sense, it may denoie a transfer of 
title io the thimg sold, or it may mean 2 transfer of 
possession.** There may be a delivery without hand- 
ling the property or changing its position The 
term has been judietally defined as the act by which 
the donor paris with his title and possession fo the 
subject of a domation, and the donee acquires the 
right and possession thereto; handing the ariiele 
to the person io whom the delivery is made;“* a 
parting with possession and control; a surrender 
of something to a person as his own property;** the 
transfer of the possession of 2 thine from one per- 
son to another;** ihe transfer of the possession with 
the mient to transfer the title, and the acceptance 
with the miteni te receive such title;** the transfer- 
ring of the thing sold inte the power and possession 
of the buyer; transmitting the possession of a thing 
from one person into the power or possession of 
another; ihe fimal absolute transfer of a complete 
Es “National ep of Commerce v. 
42, 560, 3 AmSR 366, $| Mass. 
AmSR 273. 

meester Mut Fishme Ins. 


Co. Hall. 210 Mess 332, $6 NE 673, | 


636, eet si$12D 348. To same ef- 


194, 197. 


DELIV ERY—DEMAND ‘ 


legal instrament.*? Also eebanta giving up. 
Delivery hes been deseribed as a composite act;** a 
thing in which both parties must join‘ and’ the 
minds of beth parties concur. 

Applied to a treaty, the term signifies the exchange 
ef ratifieations between the eovernments after the 
terms of the treaty have been agreed upon and it 
has been signed by plenipotentiaries er commission- 
ers who are the authorized agents of the contracting 
pewers.* 

In medical gape weg the act of a woman giv- 
ing birth to her offspring 

bond.** “A ho Sond given upon the seizure 
of goods, conditioned for their restoration to de- 
fendant er the payment of their value, if so ad- 
> Bw 


DELSARTIAN. Of or pertaining to Francois Del- 
sarte, a French musician, or to the method of devel- 
oping bodily grace and streneth founded by him.™ 

DE LUCRO CAPTANDO= 

DE LUNATICO INQUIRENDO: 

DELUSION. 

DEM. An abbreviation for demise™ 

DE MAGNA ASSISA ELIGENDA. A writ by 
whieh the grand assize was chosen and summoned.** 

DE MAJORI ET MINORI NON VARIANT 


| JURA 


i 


upon such payment.” 
Benk v. Freeman's Nat. Bank, 163/ 
—= 132, 133, 47 : 


3a Kinme v. Ford, 52 Berb. (N. Y.) | Brown. 28 Miss. $10, 
To same effect Guion 
eantile Co. v. Campbell. $1 Ark 240,| by the statute as a means of having 


DEMAND Generally, the assertion of a legal 


People’s Nat.j| Executions [i7 Cye 1124]; Replevin 
{3st Cre 1461]; Sequestration [35 
Cre i OS]. 

| SQ Black L. D See also Smith v. 
S13 Cwhere it is 
“It is @ mere process previded 


NE 588, 


Mer- | said: 


fect Morse v. Sherman. 106 Mass. 430, 
433, Warmer v. Dow. 26 Cen & 


= 


388, 392. 
[2] Meaznime actual é> 
livery—Thompson v. Missouri, etic, 


R. Co. (Tex) 126 SW 257: Rat Port- 
age Lamber Co, Ltd v. Watson, 17 | 
BC 4359. 

2. Gloucester Mut. Fishing Ins | 
Co. v. Hall, 716 Mas= 332. 96 NE 673, 
686, AnnCe<1512D =n i 

fa] “Delivery market” 
meaning “arrival at The Blace of “sa: 


eatjon."—FParrinciton vw. Meek, 30 
Mo. o7e S84, 77 AmD 627. 
3%. De Bary v. Souer, 161 Fed £25, | 
42%, 41 CCA 417. To same effect 
im Sales [quct Bleyd v. Pol- 
locks, 27 W_ V2. 75. 328}. f 
32. ee w. Houston, 1 N. Y¥. 
261, 2 4§ AmPD 316 note 
og Scovinie w. Wam Waeter, 35 
Miss. 2s, 448, 72 AmD 127. 
& Bellows vy. Folsom, 27 N. Y.| 


Super. 43. 4%. | 
3& Dyer v. Atlantic Coast Lime R.} 
Co. Gio. A.) 186 SW 523, — | 
3s People’s Nat. Bank Pre 


Inman's Bank 169 Mass 128, 133, 47 NE Ss 


a document is more than the produ> 
fiom of it Western Union Tel Co. 
wv. Locke, 167 Ind. 9, 13, 7 NE 573. | 

27 Bouvier I. D. [quot Western | 
Union Tel. Co. v. Locke, 107 Inc. 9, 
13. 7 NE 379]. 

[a] Applicd to 2a sich? draft— 
Where a sight draft attached te a 
sealed package 2ddressed to the 
Grawee of the draft was sent by mail | 
to 2 bank for collection with the inm- 
struction “Papers to be delivered only 
on payment of drafty, the court said: | 
“The word ‘delive ‘could have no 
@ouble meaning im the letter of in-} 
structions, and the delivery which | 
the defendant wes prohibited from 
making. except epom peyment of the | 
@raft, could be no other than the de| 
livery which it was required to make’ 


i2l SW 16£ [quot Eisin v. Barker, | execution of the judement, and at the 


C.| 106 Ark. 482, 153 SW 398, 


| 455, 461. 


| 46 
) 194. 197. 


589] (dis-| 
eussing the necessity of intent). 
3S. La. Code art 2452 [quot Lam- 
beth wv. Wells, 12 Rob. (La.) 51, 54]. 
40. Bouvier L. D. [quot Lauder v. 
Peort: Agricultural, ete. Sec. minh 
‘A 475. 4791. 

4%. Bieck v. Shreve, 13 N —o 
42. Youngs v. Clerendon 
U. S. 34@, 351, Se Sct 107, 33 

for 

wv. Clarendon; 
Tp. 132 U. 
126, 33 L ed 356. 

en} Young v. Cisrendon Tp.. 132 
= 4 Ss. 340, 3st, 18 SCt 107, 33 L. ed} 
2 

44 Storer v. Storey, 214 Fed 873, | 
$75. 131 CCA 269. 


45. Kinne v. Ford, 52 Barb. (N. Y.) 
194. 187. 
f2] Mutual act 


mere Iandime of goods on a wharf is 
Bo delivery. A delivery implies mu- 
tusl eects of the carrier and the con-/ 


Ostrander v. Brown, 15 Johns. OT ¥.) | 
33, 42. § AmD 211. (2) There must 
be both 2 manual transfer, actual or 
comstructive. and ean operation of | 
minds intending to enter inte the con- 
tract. Storey = a 214 Fed. $73, 
$75, 131 CCA 26 

Kimne v. Ford, 52 Barb. CN. ¥.) 


47. Ex p. Ortiz. 100 Fed. $55, $62. 

48% Black L. D. To same effect 
Blizke v. Junkins, 35 es 433, 434, 
435. See also Granger Granger, 
147 Ind. $5, $9, 44 NE iss. “46 NE 80. 
326 LRA 1836 (“begotten “snd deliv- 
ered”); State v. Jomer, 11 N. C. 350, 
353 (as referring te the birth of a 
live child only). 

43. Delivery 


Discharge of garnishmen 
nishment [20 Cre 1127]. 
Release of property see Attachment 
§§ G72-18G1; Detinue §§ 121-125; 


t see Gar- 


Tp, 132) 
lk ed) 


re 
‘S340, 351, 10 SCt 107, | 


2) an 


Same time of giving indulgence to 
the defendant; and as such, it is un- 
der the pewer of the court, and liable 
to be quashed as process of the 
| court’). 
| Sl. Century D 

[=] Delsarte is the name of a 
French artist who became celebrated 
for his theery of the method of exer- 
cise fer developing bodily grace and 
= and the power of dramatic 
| expression. The general system or 
theory has become so well known that 
the word “Delsartian,” as denoting 
the horitaonippe has since become a rec- 

generic or descriptive word 

lor ae —— hope ga 3 Medlar, 
| ete, Shoe Co. Ltd. Delsarte Mfg. 
| Co. Qu J. ch) 46 < 10893. 

S2. See De Jacturs Evitana ante 


p 47L. 
; “ De Iunatico inquirendo: 

Generally see Insane Persons [22 Cye 

| “Stes. 1ise]. 
Adjudication as evidence see Crim- 

inal Law § 1081. 

Basis of action for malicious prose- 
eution see Malicious ution 
€26 Cre 14]. 

Compensation of juror see Juries [24 
54 Delusion: 

Affecting capacity to make will see 

Wills [40 Cye 1013]. 
| Responsibility for _crime see Homi- 


sane Persons [22 Cre 1109). 
55. Black L. D. (as in the phrase 
“Dee dem. Smith.” meaning “on the 
also Demise 


demise of Smith"). See 
post p 483. 
56. Black L. D. 
57. maxim meaning “Concern- 


ing greater and less — do not 
wary.” Bouvier L. D. [ei t Legatt v. 
Sewell, 2 Vern. Ch. 551. 552, 23 Re- 
ayy $57, 1 P. Wms. 87, 34 Reprint 


. Demand: . 


ectins: 
ee oe eg see 


For ister cases, developments and changes in the law see cumulative Annotations, same title, page and note number, a 


ta 


right ;5° the assertion of a right to recover a sum of 
money ;* a calling for a thing due or claimed to be 
due;*! a claim;®* a preémptory claim to a thing of 
right; fein request to pay;°* a requisition or request | its 
to do a particular thing specified under a claim of 


DEMAND 


significance 


(180.5.] 479 


a legal obligation;® a legal obligation asserted in 
the courts; a thing or amount claimed to be due.” 
The word is a term of art of an extent greater in 


than any other word except 


‘*claim,’’” including everything which may be de- 


right on the part of the person requesting.®*® Also as | manded by suit,’° and is broad enough in its signifi- 


Wills [40 Cyc 2105]. 

Running of statute of limitations 
see Limitations of Actions [25 
Cye 1173, 1201). 

Allegation as to, in pleading see 

Pleading [31 Cyc 107, 420]. 

As condition precedent to action by 
or against: 

Absentee see Absentees § 44. 

Agent see Agency $$ 592, 593. 

Assignee see Assignments for Bene- 
fit of Creditors § 356. 

oe see Attorney and Client 
§ 


Bailee or bailor see Bailments $§ 
128-133, 6. 

Broker see Brokers § 106. | 

City see eed nals Corporations [28 
Cye 1757]. 

aioe see Depositaries [13 

e 
Deporte see Banks and Banking 


§ 6 

Landlord see Landlord and Tenant 
(24 Cye 1426]. 

Mortgagee see Chattel Mortgages 
£5, the 532; Mortgages (27 Cye 

Mutual benefit see Mutual Benefit 
Insurance [29 Cye 171]. 

Pledgor against pledgee for recov- 
ory of pledge see Pledges [31 Cye 


1F 
pits Same see Suretyship [32 Cyc 


Purchaser for recovery of purchase 
money see Vendor and Purchaser 

_ £39 Cye 2001]. 

Receiptor of attached property see 
Attachment §§ 647-653. 

Sheriff see Sheriffs and Constables 
{35 Cye 1671, 1686, 1710]. 

Surety against cosurety for contri- 
aa see Suretyship [32 Cye 

Taxpayer for relief against munic- 
ipal act see Municipal Corpora- 
tions [28 Cye 1745]. 

Tenant in common for an account- 
ing see Tenancy in Common [38 
Cye 77}. 

Town see Towns [38 Cyc 663]. 


Trustee to establish or enforce. 


trust see Trusts [39 Cyc 596]. 
Vendor see Vendor and Purchaser 
[39 Cye 701, 892, 1913]. 
Authority of attorney to make see 
Attorney and Client § 159. 
Bill or note payable on see ‘Bills and 
Notes § 233. 
Rend payable on see Bonds §.1190. 


y: 
Assessor for list of taxpayer’s 
Fy compel see Taxation [37 Cyc 


Passenger for transfer see Street 
Railroads [36 Cye 1455]. 
Purchaser for performance by ven- 
dor as condition precedent to re- 
scission see Vendor and Pur- 
ehaser [39 Cye 2089]. 
Seaman for discharge see Seamen 
{35 Cye 1191]. 
Sheriff for indemnity bond see 
nn and Constables [35 Cyc 
Element of conversion see Trover and 
- Conversion [38 Cyc 2009]. 
or: 
Appraisal of loss see Fire Insur- 
ance [19 Cye 826]. 
ep en particulars see Pleading [31 
e 
Copy me indictment or informa- 
tion see Criminal Law § 2021. 
Goods of warehouseman see Ware- 
housemen [40 Cye 440]. 
Inspection of book or mee see Dis- 
covery (14 Cyc 333]. 
Interest see Interest [22 Cye 1574] 
Jury see Juries [24 Cyc aeet 
= of jurors. see Criminal 
In rect it fors~<S 
Abatement of nuisance see Nuis- 


ances [29 Cyc 12231. ° 

Accounting see Accounts and Ac- 
counting % 80. 

Breach of contract of sale see Sales 
(25 Cye 619, 701]; Vendor and 
Purchaser [39 Cye 1551, 1567]. 

Forcible entry and detainer gee 
Forcible Entry and Detainer (19 
Cyc 1143]: 

oe or deceit see Fraud [20 Cyc 


01. 

Libel or slander see Libel and 
Slander (25 Cyc 425]. 

TP see Mandamus [26 Cye 

Money see Money Lent [27 Cye 
827]; Money Paid [27 Cye 829]; 
Money Received (27 Cye 871]. 

Payment of subscription see Sub- 

«scriptions [27 Cyc 500], 

Penalty for charging usury s¢é 
Usury [39 Cye 1091]. 

Recovery of dower see Dower [14 
Cye 977]. 

— gin Landlord and Tenant [24 

io 

Unpaid tana see Taxation [37 Cyc 

1244]. 


Use and occupation see Use and 
Occupation (39 Cye 2632]. 
er paid see Usury [29 Cyc 


Wages see Master and Servant [26 
Cye 10521. 

Wrongful discharge see Master and 
Servant (26 Cyc 997]. 

In action of: 

Account see Accounts and Account- 
ing § 33. 

ee see Assumpsit, Action 
°o 

Book account or book debt see Ac-| 
counts and Accounting § 237. 

Detinue see Detinue €§ 19, 20. 

Ejectment see Ejectment [15 Cyc 


561. 
Replevin see Replevin [34 Cye| 
1404]. 


Trover see Trover and Conversion 
[38 Cye 2032]. 
eerie dependent on see Courts 


Set-off or counterclaim of see Set-Off 
and Counterclaim [34 Cyc 665]. 

Tender as avoided by subsequent de- 
mand and refusal to pay see Tender 
[3% Cye 161]. 

Testimony as to, by, or upon per- 
son since deceased see Witnesses 
[40 Cye 23221. 

“All demands” see All 2 C. J. p 


1137. 
“Debt” distinguished see Debt 17 
Cc: J. p aeee note 55 [a]. 


demand” see Disputed 
[14 £3.75 Por note 54]. 


see Due [14 
Oye 110 1108 note 29]. 
“Lawtully ea” see Lawfully 
[25 Cye 167. note 94]. 
“On demand” see On Demand [29 
Cye 1488]. 
“Reciprocal demand” sce Reciprocal 
ita ore aoe note 4]. 
” see Sum (37 Cye 
52T~ eg 39]. 


59. Black L. D. [quot Henry v. 
rey ery County, 41 Colo, 267, 263, 

[a] Presentation of account for 
fees.—The presentation by a county 
judge of an account in writing for 
fees against the county to the com- 
missioners’ court, accompanied by a 
certificate that the account was cor- 
rect, is a demand, within the meaning 
of Pen. Code art 240, sub ecting to a 
fine any officer who willfully dernands 
higher fees then those allowed by 
law. Brackenridge v. State, 27 Tex. 
A. 513, 11 SW 630, 621, 4 LRA 

Johnson, 


260. 
60. Blair v. 111° Tenn. 
111,76 SW $12, 914. 
61. Burrill 'L. D. [eit Kelley v. 


hacet 48 Wis, 628, 644, 28 AmR 


62. Black L, D, [quot Henry vy. 
San Miguel County, 41 Colo, 267, 269, 
92 P 697); Bouvier L. D. [quot Burns 
v, Reeves, 127 Ala, 127, 132, ae 8 554; 
Rosser v, Bunn, 66 Ala. 89, State 
y. Baxter, 28 Ark. 462, 467; iitlen v. 
Davis, 69 lowa 444, 447, 14 NW 41%, 
44 AmR 638; Mayberry v. Mec lurg, 
51 Mo, 256, 261]. 


62. Welborn v, Kimmerling, 46 


sats A, 98, 69 NIE 517, 620, 91 NEB 
ey a “Cited v, Gray, 114 Me. 443, 444, 

{a} “4 mest” compared —T'o con- 
stitute the offense of demanding 
money with menaces with intent to 
steal, within the English Larceny 


Act of 1261, the Jangauge used may 
be only a request; it need not neces- 
sarily be an explicit demand, A re- 
quest imposing conditiong may he 
rth iy of a demand, Rex vy, Studer, 
J. K, B 1017. 

6B Bouvier L, D. Lquot Babbitt 
v. Chicago, ete, R, Co., 149 Mo, 
439, 449, 130 SW 264; Penn Mut. VL. 
Ing, Co. v, Maner, 101 ex, 652, 564, 
109 BW 1084; Brackenridge v. State, 
2T. Vex, A; 514, 628, 11 BW 620, 4 
LRA 360], To same effect Truax v. 
Parvis, 12 Del. 330; Vandolah v. Me- 
Kee, 99 Mo, A. 342, 345, 72 SW 222; 
Kiefer vy, Currier, 53 Wis, 404, 16 
NW 562, 

66. Bouvier L, D, {quot Burng v, 
Reeves, 127 Ala. 127, 12%, 28 8 554; 
Rosser v. Bunn, 66 Ala, 9, 92; State 
v. Baxter, 2% Ark. 462, 467; Hollen y. 
Davis, 59 Towa 444, 447, 13 NW 412, 
44 AmR 638; Mayberry v. McClurg, 
51 Mo. gg £611, Scott v. Morriz, 
Berg. & R. 122, 124 {quot Matter of 
Pay, 6 Mise. 462, 466, 27 NYS 910; 
Kelley v. Madison, 42 Wis. 628, 644, 
28 AmR 576] (where the court said: 
“The word ‘demand’ is very Paes ahah 
hensive; it includes everything which 
the creditors would have been en- 
titled to recover by suit; and there 
is no doubt, that interest might have 
been recovered as well as principal’). 

67. Black L. D. fauot Henry yv. 
San Miguel County, 41 Colo. 267, 269, 
92. P 6971. 

68. Webster D. [quot Burns v. 
Reeves, 127 Ala. 127, 133, 28 S$ 554; 
Rosser v. Bunn, 66 Ala. 49, 93}. 

69. Bouvier L. D. {quot Burns v. 
Reeves, 127 Ala. 127, 122, 28 S$ 554, 
657; Rosser v. Bunn, 66 Ala. 29, 93; 
State v. nye 28 Ark. 462, 4671; 
Henry v, San Miguel County, 41 Colo. 
267, 269, 92 P 697 [cit Coke Litt. p 
291b1; McDonald v. McDonald, 142 
Ind, 55, 87, 41 NE 236 [elt Coke’ Litt. 
p 291b Wiseman v. Wiseman, 72 
Ind, 112; 116, 28 AmR 115 [eit Coke 
Litt. p 291b]; Mayberry yv. McClurg, 
61 Mo. 256, 261 [cit Coke Litt, P 
291b]; Delmoe vy. Long, 25 Mont. 12 
152, £3 P 178 {cit Coke Litt. p 291b1]; 


White v. Hunt, 6 N. J. L. 415, 417 
cit Coke Litt. p 291b1; Matter of 
ew York, 91 App. Div. 522, 526, 86 

NYS 1025 [cit Peice Litt. ‘# 291b]; 

Vedder vy. Vedder, 1 Den. (N. $e} 

257, 261 [cit Coke Litt. 291b1; 


In re Denny, 2 Hill (N. Y.) 220 {cit 
Coke Litt. p 291b]; Heacock v. Sher- 
man, 14 Wend. (M, Y¥.) 58, 60 [eit 
Coke Litt. p 291b]. See algo Claim 11 
€: p 17 note 52 [a]. 

70. White v. Hunt, 6 N. J. L. 415, 


"ig 
a) As al demand—A statute 
ting to Mies and providing 
that personal estate includes, among 
other things, the value of all de- 
mands against any person or body 
corporate, was construed to mean 
ay such legal demands as the law 
will recognize and enforce. Lamb ¥. 


oe 


480 [18C.J.] 


cation to take in all claims demandable or solvable 
in money,’! whether arising from contract or tort,‘? 


or a superior right to property.*® 


sorts of actions—rights and titles, conditions before 
or after breach, executions, appeals, rents of all 
kinds, covenants, annuities, contracts, recognizances, 
statutes, commons, ete.—‘* being properly used in 
reference to the cause of action,’ and relating to 
the subject of the suit and the remedy sought.7° 
is more comprehensive in import than ‘‘debt’’ ‘or 
While the import of the word is very 
comprehensive when used in certain connections and 
in reference to certain matters, it is essential, in 
applying a statute, first to ascertain the sense in 


POE Yee 


which the word is used therein.7® 


sufficient demand, the word ‘‘demand’’ need not be 
employed; nor are other formal words necessary ;®° 


Rawles, 33 Ind. 386, 388. See also 
Legal [25 Cyc 172 note 75]. 

71. Rosser v. Bunn, 66 Ala. 89, 93 
[quot Burns v. Reeves, 127 Ala. 127, 
133, 28 S 554]. 

72. Adams v, Modesto, 131 Cal. 
501, 502, 63 P 1083. To same effect 
Bickford v. Barnard, 8 Allen (Mass.) 
314, 315; Vedder v. Vedder, 1 Den. 
(N. Y.) 257, 261; Heacock v. Sher- 
man, 14 Wend. (N. Y.) 58, 59. iSee 
also Howell v. Buffalo, 15 N. Y. 512, 
523 (where it is said: ‘‘ ‘Demands or 
claims’ are the largest words of that 
class, and clearly embrace a cause 
of action founded upon a trespass to 
personal property. Littleton says 
that the most beneficial release which 
aman can have is a release from all 
demands (§ 508); and Lord Coke de- 
clares that a release of all claims 
extends to all demands’’). But com- 
pare McCumber v. Goodrich (N. Y.) 1 
Johns. 56, 58; Van Frachen v. Ft. 
Howard, 88 Wis. 570, 572, 60 NW 
1062 [quot Pulitzer, v. New York, 48 
App. Div. 6, 11, 62 NYS 587]; Vogel 
v. Antigo, 81 Wis. 642, 645, 51 NW 
1008; Bradley v. Eau Claire, 56 Wis. 
168, 170, 14 NW 10 (all confining 
the meaning to demands or claims 
arising out of contracts). 

[a] Claim against a bankrupt in- 
cluded.——Worthen vy. State, 189 Ala. 
395, 66 S 686, 687. 

{b] Damages for personal injur- 
ies.—A general statute requiring “de- 
mands” against a city to be presented 
to the city council for rejection or 
allowance does not include claims for 
damages for personal injuries. Gal- 
lamore v. Olympia, 34 Wash. 379, 383, 
75 P 978, 979; Sutton vy. Snohomish, 
Py bese 24, 39 P 273, 48 AmSR 
847. 

73. Tally v. Brown, 146 Iowa 360, 
125 NW 248, 140 AmSR 282. 

74. Henry v. San Miguel County, 
Al’ Colo... 267, 269; 92 P 697. 

[a] “A yvelease of all demands is, 
in general, a release of all covenants, 
real or personal, conditions, whether 
broken or not, annuities, recogni- 
zances, obligations, contracts and the 
like, ete.” Bouvier L. D. [quot State 
v. Baxter, 38 Ark. 462, 467]. To same 
effect Mayberry v. McClurg, 51 Mo. 
256, 261; Vedder v. Vedder, 1 Den. 
(N. Y.) 257, 261; Delmoe v. Long, 35 
Mont. 139, 152, 88 P %78 [cit Coke 
Litt. p 291b]. 

[b] Realty included by context.— 
The term ‘demands,’ within the 
meaning of a deed conveying all 
debts, dues, and demands, real, per- 
sonal, and mixed, which are due and 
owing or of right belonging to the 
grantor by virtue of inheritance, 
legacies, bonds, notes, book debts, or 
otherwise, passes real estate. Al- 
though the broad construction of the 
word “demands” might be confined to 
releases which discharge, and not 
conveyances which charge, still, as it 
is coupled with the word “real” and 
with words of inheritance, it shows 
a strong intention to dispose of the 


DEMAND 


It embraces all 


It 
where.*# 
To constitute a 


realty. McWilliams v. Martin, 12 
Serg. & R. 269, 271, 14 AmD 688. 

[c] Interest included.—Where the 
trust in a deed of assignment was to 
pay to the creditors the amount of 
their respective demands in full, the 
word includes everything which the 
creditor would have been entitled to 
recover by suit, hence it means in- 
terest, as weil as principal. Scott v. 
Morris, 9 Serg. & R. 123, 124. 

{d] Taxes.—(1) The term will in- 
clude taxes that accrue on the per- 
sonal estate of a decedent, while in 
charge of an administrator or exe- 


cutor. State v. Tittmann, 103 Mo. 
553, (558); 15} SW:;.986i0 (2) Taxes, 
debts, dues, and demands due the 


State,” as used in the act of March 
30, 1871, providing that coupons on 
state bonds should be receivable for 
all taxes, debts, dues, and demands 
due the state, includes the ‘‘charges 
... Or assessments made by law as 
a condition precedent to obtaining li- 
cense for pursuing a business or pro- 
fession.” Royall v. Wirginia, 116 
U.S. 572, 6 SCt 510, 29 L..ed. 7385. 

75. Henry v. San Miguel County, 
41 Colo. 267, 269, 92 P 697; Saddles- 
vege v. Arms, 32 HowPr (N. Y.) 280, 
285. 

76. Hollen v. Davis, 59 Iowa 444, 
447, 183 NW 413, 44 AmR 688. 

77. Henry v. San Miguel County, 
41 Colo. 267, 269, 92 P 697; Hill ‘v. 


Spahem. 11 Colo. A. 536, 53 P 1060, 
1063. 

[a] “Debt” compared. — “The 
words ‘debt’ and ‘demand’ are of 
kindred meaning, but ‘demand’ is of 
more comprehensive signification 
than ‘debt.’ The term ‘debt’ imports 


a sum of money owing upon a con- 
tract, express or implied, while ‘de- 
mand’ embraces” rightful claims 
whether founded on a contract, a 
tort, or a superior right to prop- 
erty.” Talley v. Brown, 146 Iowa 
860, 125 NW 248, 249, 140 AmSR 
282. See also Debt 17 C. Js p 187. 
{b] “Liquidated demand’ syn- 
onymous with “debt.”—Stimson v. 
Hamilton, 7 Terr. L. 281. See also 
Liquidated [25 Cye 1444 note 70]. 


78. Oles v. Wilson, 57 Colo. 246, 
141 P 489, 492. 
79. Welborn v. Kimmerling, 46 


Ind. A. 98, 89 NE 517, 519, 91 NE 
982; Babbitt v. Chicago, ete., R. Co., 
149 Mo. A. 439, 449, 130 SW 364. 

80. Brazil Block Coal Co. v. Hotel, 
192 Fed. 108, 110, 112 CCA 448; In re 
Swift, 114 Fed. 947, 949; Willard v. 
Fiske, 2 Pick. (Mass.) 540, 544; Van- 
dolah v. McKee, 99 Mo. A. 342, 73 SW 
233, 234; St. Louis, .etc., R. Co. 'v. 
McGibney, 19 Okl. 361, 91 P 693, 694; 
Willis v. Hooper, 9 Or. 418, 424; 
Wallingford v. Clarendon, 81 Vt. 245, 
69 A 734, 735. 

81. Wharton L. Lex. 

[a] “Demand made in writing.”— 
It seems that a paper addressed to a 
railroad company, and reciting that 
payment of certain interest coupons 
of its mortgage bonds had been de- 


it is either in deed, written or verbal, as a demand 
for rent or an application for payment of a debt,$+ 
or in law, as an entry on land, distraining for rent, 
or bringing an action.®? 
structive demands may be and are recognized, but 
not so in a criminal court in the prosecution for an 
offense having as one of its statutory ingredients a 
refusal to pay on demand; ‘‘a demand’’ there means 
actual demand.** 

Demand in reconvention. In the law of Louisiana, 
a term equivalent to ‘‘counterclaim,’’ as used else- 


In the civil courts, con- 


Demand note. As between maker and payee, one 
due and payable immediately after delivery and 
without demand.*® 

Demands due. 
acceptation of the words, debts presently payable.’* 


In the commercial and popular 


manded and refused, and that the 
holder would look to the company 
for payment thereof, is substantially 
a “demand made in writing,’ within 
the meaning of a provision in the 
mortgage. Pennsylvania L. Ins., etc., 
Co. v. Philadelphia, ete., R. Co., 69 
Fed. 482, 483. 

{[b] Notice of filing of petition.— 
While a notice that a treasurer would 
file a petition on a certain day to col- 
lect certain taxes is not technically 
a demand for the payment of such 
taxes, but a notice of the commence- 
ment of an action, yet, where no form 
has been prescribed for such demand, 
such notice will be held sufficient. 
copii Stevens, 116 Iowa 451, 90 NW 

{c] Personal demand.—Where a 
person promised to deliver specific 
articles when called for, the demand 
need not be personal, since, if a per- 
sonal demand was required, it would 
always be in the power of the person 
to elude a demand, and thus avoid 
his responsibility; but a demand at a 
person’s dwelling house in his ab- 
sence is sufficient. Mason v. Briggs, 
16 Mass. 453, 454. 

[ad] Payment of taxes.—A _  de- 
mand, within the meaning of the re- 
quirement of a demand for the pay- 
ment of taxes, means any intima- 
tion to the taxpayer that payment is 
desired. Miller v. Davis, 88 Me. 454, 
34 A 265. 

82. Wharton L. Lex. 
tions § 76. 

{a] The commencement of an ac- 
tion by a trustee in bankruptcy to 
recover a preferential payment is a 
demand and he is entitled to interest 
from that time. Kaufman v. Tred- 
way, 195 U. S. 271, 25 SCt 33, 34,49 
L. ed. 190. 

83. Com. v. Shoener, 212 Pa. 527, 
532, 61 A 1093 (holding that, where 
a clerk of court held public funds col- 
lected under an agreement with the 
county pending a judicial determina- 
tion as to whether he or the county 
was entitled to them, and the only 
demand made upon him was prior to 
the conclusion of the suit in the civil 
court in favor of the county, he could 
not be convicted of failure to pay 
over the same). 

84. McLeod v. Bertschy, 33 Wis. 
176; 177, 14 AmR: (756. See also 
Scrip and Counterclaim [34 Cyc 
6 c ’ 

[a] Thus, _ to “reconvene” is 
equivalent to interposing a counter- 
claim in the answer, such pleading 
being denominated a “plea of re- 
convention.” McLeod v. Bertschy, 33 
Wis. 176, 177, 14 AmR 735. 

85. Curtis v. Smith, 75 Conn. 429, 
431, 53 A 902 (where it is said: “It 
is an acknowledgment by the maker 
that a certain sum is due from. him 
to the payee at the date of. the note, 
and that the latter is entitled to pay- 
ment of it immediately’). See also 
Bills and Notes § 599. . 

_ 86. Ming v. Woolfolk, 3 Mont. 380, 


See also Ac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-DEMANDA—DE MINIMIS NON CURAT LEX 


DEMANDA. In Spanish law, the first pleading 
in a litigated cause.8? As in the English law, the 
Spanish pleadings were once oral,** but are now 
required to be written.s® The demands must set 
forth succinctly and in numbered paragraphs the 
facts and legal: bases, and must specify clearly and 
precisely the relief sought and the person against 
whom it is asked.°° When necessary to determine 
jurisdiction, it must also allege the class or charac- 
ter of the action maintained,®' and in an executive 
action must contain a claim for damages.*? 
of the demanda must be served upon the adverse 
party.®s 

DEMANDADO. In Spanish law, defendant.®* 

DEMANDADOR. In Spanish law, plaintiff ;%° 
more commonly, demandante.*® 

DEMANDANT. The plaintiff or party suing in a 
real action.** 

DEMANDANTE. In Spanish law, plaintiff.°s 

DE MANUCAPTIONE. A writ,of manucaption, 
or mainprise, which lay for one who, being taken 
and imprisoned on.a charge of felony, had offered 
bail, which had been refused, requiring the sheriff 
to discharge him on his finding sufficient mainper- 
nors or bail.°® 

DE MANUTENENDO. A writ of maintenance 
which lay against a person for the offense of main- 
tenance. 

DE MEDIETATE LINGUZ.? 


A copy : 


[18 C.J.) 481 

DE MEDIO. A writ in the nature of a writ of 
right, which lay where upon a subinfeudation the 
mesne, or middle, lord suffered his undertenant, or 
tenant paravail, to’ be distrained upon by the lord 
paramount for the rent due him from the mesne 
lord.® 

DE MELIORIBUS DAMNIS. Literally ‘‘Of or 
for the better damages.’ A term used in practice 
to denote the election by a plaintiff against which 
of several defendants (where the damages have been 
assessed separately) he will take judgment.® 

DEMENTED. Of unsound mind.! 

DEMENTIA.’ 

DE MERCATORIBUS. Literally ‘‘Concerning 
merchants.’’> The name of a statute passed in the 
eleventh year of Edward I (1233), more commonly 
called the ‘‘Statute of Acton Burnel,’’ ‘authorizing 
the recognizance by statute merchant.° 

DEMIJOHN. A glass vessel with a large body 
and a small neck, inelosed in wickerwork.!° 

DEMIMARK. In old English practice, half a 
mark ;!! a sum of money of the value of six shillings 
and eight pence,!? the tender of which was formerly 
necessary in a writ of right, the effect of such tender 
being to put the demandant, in the first instanee, 
upon proof of the seizin as stated in his count, that 
is, to prove that the seizin was in the king’s reign 
there stated.!8 

DE MINIMIS NON CURAT LEX."" A very com- 


385 [cit Leggett v. Sing Sing Bank, Validity of written instrument see | encumbered with such absurdities. 
25 Barb. (N. Y.) 326]. Deeds § 131; Mortgages [27 Cyc| The defendants might with equal 
87. Escriche Diccionario; Spanish 1042]; Wills [40 Cye 1013]. propriety have claimed a trial by 
L. Civ. Proc. art 524 et seq. See gen- 8. Black L. D, [cit 2 Blackstone] battle, and tendered. their cham- 
erally Pleading [31 Cyc 1]. Comm. p 161). pion; both were once the practice in 
88. Hscriche Diccionario. 9. Black L. D. [cit 2 Blackstone! Mngland, but never tin this state, 
89. Spanish L. Civ. Proc. art 524. 'There is indeed this difference: 


Comm. p 161]. 
90. Spanish L. Civ. Proc. art 524. 10. 
Formerly the demanda was required 


. U. S. v. Ninety Demijohns of 
Rum, 8 Fed. 485, 487, 4 Woods 637. 


the trial by battle 
ished by statute; 


has been abol- 
the demimark has 


to designate the judge as well as the “Bottle” distinguished see Bottle 9) not been so abolished, because it 
plaintiff and defendant, the article,|C. J. p 148 note 738 [a]. was totally inapplicable, under our 
amount, or other relief sought, and 11. Burrill L. D, [cit Roscoe Real} form of government. In this case 
the reason or cause for seeking it.| Act 216]. it has no fitness or propriety; even 
Partidas III tit II ley XL all of 12. Burrill L. D. [cit Roscoe Real|in Mngland it is not proper, unless 
which was comprehended in the fol-| Act 216]. the count alleges a seisin in the reign 
lowing distich: Quis, quid, coram 13. Burrill L. D. [cit Roscoe Real| of some particular king, when the 
quo, quo jure petatur et & quo, ordine} Act 216]. seisin was in fact in another king’s 
eonfectus quisquis libellus habet. [a] Practice unknown in United | reign.” Bradstreet v. Oneida County, 
91. Spanish L. Civ. Proce. art 507. States —(1) Thus where in New/18 Wend..(N. Y.) 646, 547. 
92. Spanish L. Civ. Proc. art 143. | York a demandant brought a_ writ 14. A maxim meaning “The law 
93. Spanish L. Civ. Proc. art 524. of right,.and counted on the seizin| cares not for small things.’ London, 
94 Escriche Diccionario. See gen-| of the wife’s ancestor, and her own| ete, Mortg. Co, v, Gibson, 77 Minn, 
erally Parties [30 Cyc 98]. seizin within twenty-five years, etc.,| 894, 898, 80 NW 205, 777. 
95. WPscriche Diccionario. the tenant in his plea put himself [a] Applied or quoted in: Maish 
96. See Demand ante post p 478. | upon the grand assize, prayed rec-| v. Arizona, 164 U, 8. 599, 602, 17 SCt 
97. Black lL. D. [cit Coke Litt. | ognition, ete., whether the tenant or | 198, 41 L. ed. 667; Wdwards vy, Kear- 
p 127]. the demandant had the greater right|zey, 96 U. S, 595, 604, 24 L. ed. 798; 
98. Escriche Diccionario. See gen-| to hold, and then added a prayer| U. S. v. Hocking Valley R. Co., 194 
erally Parties [30 Cyc 1]. . that it might be inquired of by the] Fed. 234, 250; Greenfall v. Carnegie 
99. Black L. D. grand assize whether the ancestor| Trust Co., 180 Bed. 812, 821; Peck vy. 
1. Black L. D. was seized, etc., within twenty-five | Tribune Co,, 154 Fed. 330, 888, 838 CCA 
2. See Juries [24 Cyc 95]. years, etc. as the demandant had| 202; U. 8S, v. Lueder, 154 Fed. 1, 8, 
8. Black L. D. alleged. Upon special demurrer,|88 CCA 181; In re Blount, 142 
4. Black L. D. [quot Knickerback-| assigning for cause that the prayer| Fed. 263, 269, The Villa Y  Her- 
er v. Colver, 8 Cow. (N. Y.) 111,|/ to inquire of the seizin of the an-| man, 101 Fed, 132, 136; Hil- 
112]. cestor was included in the mise, and] son Co. v. Foster, 80 Wed, 896, 898; 
5. joinder in demurrer, the court gave} Tunstall vy, Robinson, 24 I, Cas, No, 


Black L. D. [quot yg AEE 


er v. Colver, 8 Cow. Diet iy 
112]. See also Clissold v. Machell, 26 
U. C. Q. B. 422, 327 (where the court 
said: “It is laid down in Mayne on 


Damages, at p. 330, ‘Where damages 
are assessed severally instead of 
jointly, judgment will be reversed; 
but the plaintiff may cure it by tak- 
ing judgment de melioribus damnis 
against one and entering up a nolle 
prosequi against the other, and this 
whether they have joined or severed 
in pleading’ ’’). 

6. Black L. D. See generally In- 
sane Persons [22 Cye 1109 et seq]. 

7. Dementia: 
mre see Insane Persons [22 Cyc 


As affecting: 
Responsibility for crime see Homi- 
cide [21 Cyc 663]; and generally 
Criminal Law §§ 78-80. 


{18 C. J.—16] 


judgment for the demandant, Savage 
J. saying: “The plea is bad. 
This mode of pleading arose from 
the tendor of the demimark, which 
was a sum of 6s. 8d, paid for the 
privilege of pleading that the de- 
mandant or his ancestor was not 
seised in the time of the king men- 
tioned in the writ, and the demand- 
ant, though seised in another 
king’s reign, might perhaps fail 
through this error, the same as 
never seised at all. The time of seis- 
in in another reign did not come in 
question upon the mise, which 
tried the question of mere right, The 
tenant, therefore, to entitle himself 
to this inquiry, as to the particular 
king’s reign, must pay the demi- 
mark. (Booth, 98.)” Ten Byck v, 
Waterbury, 7 Cow. (N. Y.) 51, 52. 
(2) “Our records ought not to be 


14,288a, Hempst, 229, 280; Smith v. 
Bank of Mnterprise, 148 Ala. 601, 42 8 
551, 652; Slaughter v. Montgomery 
First Nat. Bank, 109 Ala. 157, 161, 19 
S 480; Valentine v. MeGrath, 4 Alas- 
ka 102, 111; Ruble v. Helm, 67 Ark. 
304, 306, 21 SW 470; Little Rock 
Trust Co. v. Martin, 57 Ark. 277, 279, 
21 SW 468; St. Louts, ete, R. Co. 
Ferguson, 57 Ark, 16, 20, 20 SW 
546, 88 AmSR 217, 18 LRA 110; State 
v. Watts, 48 Ark. 56, 68, 2 SW 3842, 
38 AmSR 216; Reynolds v. Holland, 
85 Ark. 56, 59; Hightower v. Hand- 
lin, 27 Ark. 20, 24; Warren v. Cham-s 
bers, 25 Ark, 120, 121, 91 AmD 688, 
4 AmR 28; Bizzell v, Booker, 16 Ark, 
808, 319; Field v. Pope, 56 Ark. 66, 
72: Thompson v. Thompson, 6 Ark, 18; 
Schindler y, Green, 7 Cal. Unrep, Cas, 
288, 287,.82 P 681; Adams v, Minor, 
121 Cal, 372, 873, 68 P 816; Kenyon 
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mon maxim, but a maxim which, it has been said, | should never be 


vy. Western Union Tel. Co., 100 Cal. 
454, 458, 35 P 75; Clark v, Collier, 
100 Cal. 256, 259, 84 P 677; Francais 
v. Somps, 92 Cal, 508, 506, 28 P 692; 
Kullman v. Greenebaum, 92 Cal, 403, 
407, 28 P 674, 27 AmSR 150; Doland 
v. Mooney, 79 Cal, 187, 189, 21 P 436; 
Learned vy. Castle, 78 Cal, 454, 461, 
18 P 872, 21 P 11; Knox v. Higby, 76 
Cal. 264, 18 P 881; McAllister v. Cle- 
ment, 15 Cal. 182, 184, 16 P 1155 
Moore v. Boyd, 74 Cal. 167, 176, 15 F 
670; Wolff v. Prosser, 73 Cal, 219, 220, 
14 P 852; Boston Tunnel Co. v. Mc- 
Kenzie, 67 Cal. 485, 8 P 22; Axtell v. 
Gerlach, 67 Cal. 4838, 484, 8 P 34; 
Merrill v. Hurlburt, 68 Cal, 494, 
Bustamente v. Stewart, 55 Cal. 
116; Harper v. Rowe, 563 Cal. 233; 
Treadwell v. Patterson, 61 Cal, 637, 
638; Bucknall v. Story, 386 Cal. 67; 
Willson v. McEvoy, 25 Cal, 169, 
O'Grady v. Barnhigel, 28 Cal. 
298; Ciapusel v, Clark, 12 Cal. A. 44, 
63, 106 P 436; Hartman v. Tresise, 
86 Colo, 146, 84 P 685, 6938, 4 LRANS 
872; Seaton v. Tohill, 11. Colo. <A, 
211,. 214, 68 P 170; People’s Sav. 
Bank v. Norwalk, 56 Conn, 547, 558, 
16 A 257; Flannery v. Rohrmayer, 
46 Conn. 558, 560, 33 AmR 86; Gilbert 
v. New Haven, 89 Conn, 467, 474; 
Wadsworth v. Tillotson, 15 Conn, 366, 
375, 89 AmD 891; Spencer v. Cham- 
pion, 9 Conn. 536, AM Huntington v. 
‘Winchell, 8 Conn, 45, 46, 20 AmD 843 
Meeks v. Carter, 56 Ga, A, 421, 68 sii 
617, 518; Payne v. Stevens, 1 Ga, A. 
266, 57 Sk 916, 918; Neal v. Gray, 
124 Ga. 610, 52 SH "622; A ihe cab Vv. 
Wilshire, 288 Tll. 817, "319 87 NB 
888; Offutt v. World’s Columbian Bx- 
position, 175 Ill. 472, 475, 61 N® 651; 
Chicago, etc., Coal Co, vy. Streator, 
172 Ill. 435, 428, 50 NW 167; Thatcher 
Vv. Poo, 79 Ill. 597, 606; MoNutt v. 
Dickson, 42 Ill. 498, 499; Fisher v. 
Haggerty, 36 Ill, 128, 130 Badgley v. 
Heald, 9 Ill. 64, 67; Greér v. Down- 
ing, 176 Ill. A. 855, 358; Labahn Brick 
Co. v. Hecht, 169 Tll, A. 447; Bryan 
v. Chicago Herald Co., 161 11). A. 414, 
421; Sheldon v. Wakle, 160 Ill, A, 282, 
286; Brockway Vv. McClun, 148 Ill, A. 
465, 470; be apiettee v. Martin, 182 TL 
A, 151, 153; Wueni v. Freehill, 125 
sy] pe 846 849; Spunner v. Roney, 
122 11. A.’ 19, 30; Boggiano v. Chi- 
cago Macaroni Mig. OO L8: Tbs has 
225, 226; Underwood vy. Whiteside 
County Bldg., ete., Assoc., 115 Ill, A. 
887, 890; Billingsley v. Groves, 6 Ind, 
5538, 665; Jennings v. Loring, 6 Ind, 
250; State v. Miller, 5 Blackf. (Ind.) 
881; Genthner v. Lewis, 24 Kan, 309, 
pa Prather v. Reeve, 23 Kan, 627, 

631; U. S. Express Go, v. Anthony, 5 
Kan, 490, 494; Cincinnati, ete, R. Co, 
Vv. Smith, 165 Ky. 285, 248, 176 SW 
10138; Stone v. Adams xpress Co., 
(Ky.) 122 SW 200, 201; Ferguson v. 


Moore, 44 SW 113, 19 Kyl 1681; 
Mackin v. Wilson, (Ky.) 438 SW 247! 
Smith v. Ryan, 88 Ky. 636, 11 SW 


647; Moore vy, Tstes, 2 Kyl 256, 267; 
Robinson v. Flicks, 1 Ky. Op. 152, 

154; Red Cross Lumber Co. Vv. Frank 
I. Abbott Lumber Co., 188 La. 1082, 
1086, 71 8 191; Pelletier v. State Nat, 
Bank, 112 La. 564, 565,86 $8 692; 
Clark v. Grand Lodge K. P.,; 10 La, 
A, (Orleans) 282, 288; Gernon_v. 
Soule, 1 La, A, (Orleans) 186; Dis, 
op. Barnes v. Hathorn, b4 Me, 124, 
181; Grosvenor vy. Chesley, 48 Me, 
869; Perkins v. Raitt, 48 Me, 280, 281; 
Glidden y. Chase, 36 Me, 90, 91, 66 
AmD 690; Thayer v. Mayo, 84 Me, 

139; Dwinel v. Soper, 82 Me, 119, 122, 
62 AmD 6438; Boyd v, Page, 30 Me. 
460; Huse v. "Merriam, 2 Me, 876, 876; 
‘Workman v. Worcester, 118 Maas, 
168, 175; Chenery v. Stevens, 97 
Mass, 77, 82; Pickett vi Breckenrldge, 
22 Pick. (Mass. ) 297, 298, 88 AmD 
145; Brewer y. Tyringham, 12 Pick, 
(Mass.) 547, 549; Boyden v. Moore, 5 
Mass. 865, 870; Adama v. rocnings 
ham, 38 Mass. 862, 868, 8 AmD 161; 
Burroughs v. Goff, 64 Mich, 464, 81 
NW 273; Drennan v. Belorlein, 49 


Mich. 272, 18 NDE 587; Silsbee v. 
Stockle, 44 Mich. 661, 7 NID 3867; 
Hammontree y. Lott, 40 Mich. 190; 


Case v. Dean, 16 Mich. 12, 38; Kra- 
mer v. Perkins, 102 Minn, 465, 113 
NW 1062, ise 15 verter tia 1141; Lon- 
don, ete, Mortg. C v. Gibson, 77 
Minn. $94, 398, 80 NW 206, 777; Jen- 
sen v. Chicago Great Western Rr. Coiy 
64 Minn, 511, 618, 67 NW 681; Palm- 
er v, Degan, 58 Minn. 506, 506, 60 NW 
842; Van Norman vy. Northwestern 
Mut, L. Ins. Co, 61 Minn, 57, 69, 52 
NW 988; Havard v. Day, 62 Miss. 
748, 760; Cobe v. Lovan, 198 Mo, 2385, 
92 SW 938, 98, 112 AmSR 480, 4 LRA 
NS 439; Crandall v. Allen, 118 Mo. 
408, 414, SW 172, 22 LRA 591; 
Beers vy. Wolf, 116 Mo. 179, 187, 23 
SW 620; State’ v. Green, 87 Mo. 466, 
472; Wilkerson. v. State, 13 Mo, 91. 
538 AmD 187; Kittredge v. Chillicothe 
Loan, ete. ‘A8sOC., 1038 Mo. A, 861, 
367, 77 SW 147; Barnett v. Swerin- 
gen, 77 Mo. A. 64, 78; Cameron Sun 
v. McAnaw, 72 Mo. A. 196, 198; Cam- 
eron v. Hart, 67 Mo. A. 143, 146; 
Paxson v. St. Louls Drayage Co., 55 
Mo, A. 566, 5669; State v. Gare, 52 
Mo, A. 464, 478; KFugate v. McMa- 
nama, 50 Mo. A. 39, 48; Hackworth v. 
Zeitinger, 48 Mo. A, 82, 88; Campbell 
Vv. King, 82 Mo. A 88, 47; St. Louis 
R. Co. v, Northwestern St, Louis R. 
Oo,;) . 2 lo. Ay 9, 80; Hopkins v. 
Kitts, 87 Mont. 26,°94 P 201, 202; 
State v. Dunn, 76 Nebr, 155, 107 NW 
286, 237; State v. Stevenson, 18 Nebr, 
416, 421, 25 NW 586; Burlington, etce., 
R. Co, v. Lancaster County, 15 Nebr. 
261, 255, 18 NW 71; Forbes v. Omaha 
Nat. Bank, 10 Nebr. 888, 348, 6 NW 
893, 865 AmR 480; Lammars y. Nis- 
sen, 4 Nebr. 245, 260; Cahoon v. Coe, 
57 N. H. 566, 599; Avery v. Bowman, 
40 N. H. 458, 45 if 7 AmD 728; Lis- 
bon v. Bath, 21 _N. He 319, 331; Wells 
v. Burbank, 17 N. H. 393, 412; Wart- 
man v. Swindell, 564 N. J. Tis 589, 
590, 25 A 866, 18 LIRA 44; Hetfleld v. 
Plainfield, 46 N. J, L. 119, 128; State 
v. Newark, 86. N, J. lL. 168, 176, 177; 
State v. Jay, 84_N. J. Li, 868, 370; 
Moffet v. Ayres, 8 N. J. L. 234; Pat- 
erson v. Hast Jersey Water Co, 74 
N. J. Bq. 49, 78, 70 A 472; Doremus 
v. Paterson, 78 N. J. Wq. 474, 69 A 
225, 229; Sparks Mfg. Co. v. Newton, 
57. N. J. Hq. 867, 872, 41 A 885; Hig- 
ging v. Flemington Water Go., 86 
N. od. Hq, 638, se Conover v. Ruck- 
man, 82 N, J. Ex 686; Acc necks 
nonk Water Co, v. Watson, 2) N. J. 

age 870; Johnson v. "Jaqul, 27 
N. J. Wq. bg, ape i Motler v. Metter, 
18 N. J. Aa amg o70, } 276; he op. In re 
Catron, 258, 320, 48 P 724; 
Crook v. Rindskoot, 106 N. Y. 476, 
484, 12 NW 174; Colman vy. Shattuck, 
62 N. Y. 848, 863; McConihe v. New 
York, etc, R. Co, 20 N, Y. 496, 498, 
76 AmD 420; Grunzfelder v. Inter- 
borough Transit Co,, 164 App, Div. 
928, 149 NYS 487; bey ba v. Shaft, 
119 App. Div, 843, YS 1013, 
1016; Pronk v. pees Aya R. Co. 
68 App. Div, 890, 892, 74 NYS 876; 
Mutual Ben, Loan, mit Co. v. Lynch, 
54 App. Div. 669, 563, 67 NYS 6; 
Mulrein vy, Welsbecker, 387 App. Div. 
645, 66 NYS 240; Matter of Onelda St, 
387 App. Div, 266, 269, bb NYS 959; 
St.’ John v. New York Cent,, eta, R. 
Co,, 24 App., Div. 626, 49 NYS 1142 
[rev on other grounds T6656 N, Y, 241, 
»9 NE 8]; Stetson v. Brennan, 21 
App, Div. 652, 666, 48 NYS 601; Cor- 
bett v. Spring Garden Ins, Co., 85 
Hun 2560, 266, 82 NYS 1069; Haskell 
v. Northern Adirondack R, Co, 74 
Hun, 880, 381, 26 NYS 696; Paltro- 
viteh v. Phoentx Ina, Co., 68 Hun 
804, 807, 28 NYS 88; Douglass. v, 
Mainzer, 40 Hun 75, 74; Peo. v. Kel- 
ly, 88 Hun 889, 892; In re Willis, 380 
Hun 18, 14; Colman vy. Shattuck, 2 
Flun 497, 608, 6 1 Remae & C, 34; 
Aberle vy, Fajon, 42 N, Fi Super, 217, 
2238; Beyer Vv, Marks, 82 Y. Super, 
716, 72 Lasse vy, MPa tcnone, 82 N. Y. 
Super, — 209, eit; “Masterson! v. Boors, 
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applied to the positive and wrong- 


29 N. Y. Super. 868, 886; Dis. op. 
Reed v. Allerton, 26 N. Y. Super. 551, 
566; Ninth Ave. R, Co. v. New York 
El, R, Co., 7 Daly 174, 180; Dis. op. 
Western Transp. Co. v. Hawley, 1 
Daly 327, 884; Steinhardt v. Baker, 
20 Mise. 470, 476, 46 NYS 707; Peo. 
v. Richmond, 5 Mise. 26, 32, 25 NYS 
144; Moore v. New York Hl. R. Co., 4 
Misc. 132, 184, 283 NYS 868; Adler 
v. Metropolitan El. R. Co., 18 NYS 
858, 859, 28 AbbNCas 198; Blashfield 
v. Empire State Tel., etc. Co, 18 
NYS 250, 253; Purdy vy. Manhattan 
El. R. Co.,, 18 NYS '295, (297; Me- 
Nutt v. Shafer, 12 NYS 27, 29; Em- 
pire City Fank's Case, 8 (AbBre 192, 
215; Wx p. Beck, 4 Hill, (N. Y.) 613, 
615; Becter v. Whipple 8 Johns. 
(N. Y.) 869; Eller y. Carolina, etc., 
R. Co., 140 N. CG. 140, 52 SH 305, 306, 
8 LRANS 225, 6 AnnCas 46; Camp- 
bell v. Everhart, 189 N. C. 6038, 52 
SH 201, 206; McGregor v. Harm, 19 
Nii 599, 605, 125 NW 885, 30 LRA 
NS 649; Hays'v. Lewis, 28 Oh, St. 326, 
3403 Wrazier v. Brown, 13-On. “8st. 
294, 801; Kerwhaker v, Cleveland, 
eto, R. Co, 8 Oh. St. 172) 182) 62 
AmD 246; Thayer v. Brooks, 17 Oh. 
489, 494, 49 AmD 474; Farrington v. 
State, 10 Oh, 854, 355; Harper v. Ash- 
tabula County, Wright (Oh.) 708, 709; 
Hensel v. Noble, 95 Pa. 345, 846, 40 
AmR 659; Knight v. Abert, 6 Pa. 472, 
47 AmD 478; Bell v, Ohio, etc, R. 
Co., 1 Grant (Pa.) 105, 108; Devinney 
Vv. Reynolds, 1 Watts & 8S. (Pa.) 328, 

McKinney v. Reader, 6 Watts 
(Eee 34, 41; Ley v. Huber, 3 Watts 
(Pa.) 867, 869; Ritehie v. Shannon, 
2 Rawle (Pa.) 196; Hepburn v. Me- 
Dowell, 17 Serg. & R. (Pa.) 383, 384, 
17 AmD 677; Obermyer vy. Nichols, 6 
Binn. (Pa.)) 159, 172,.6 AmD: 4895 
Milligan v. Marshall, 88 Pa, Super. 
60, 64; Downward v, Jordan Pa. 
Dist. $73; Com. v. Kepner, ah ie 
son (Pa) 182, 188; Jones v. Backus, 
18 WklyNC (Pa.) 556, 5660; Atty.- 
Gen. v. Lombard, ete., Pass. R, ©o.,°1 
WklyNG ea.) 489, 491; Galbraith’ v. 
Oliver, 3 Pittsb. (Pa.) 48, 85; aeoke 
bell v. Cottelle, 88 R. I. 320, 822, 95 
A. 665; B. & M. White Laundry Co. 
v. Charleston, ete, R. Co., 88 8. C, 
209, 65 Sa 939, 240, 18 AnnCas 690; 
Lufkin v. Galveston, 78 Tex. 840, 8438, 


11 SW 840; Missouri etoe., R. Co. v. 
Kirkpatrick, (Tex. Cly, A‘) 165 SW 
500; Ellis v. Waco National City 


Bank, (Tex. Civ. A.) 94 SW 487, 438; 
Rogers v. Moore, 100 Tex, Civ. A. 
220, 94 SW 114; Knudsen vy, Oman- 
son, 10 Utah 124, 129, 87 P 250; Ful- 
lam v. Stearns, 80 Vt. 448, 454, 455, 
466; Paul v. Slason, 22 Vt. 281, 2389, 
h4 AmD 75; Skinner v. MeDaniel, 5 
Vt. 539, 644; Richmond First Nat. 
Bank v. Wm. R. Trigg Co., 106 Va. 
327, 566 SH 158, 164, 7 LRANS 744; 
Townsend v. Norfolk R., ete., Co., 105 
Va. 22, 562 8M 970, 972, 115 AmSR 
842, 4 LRANS 87, 8 AnnCas 558; Nor- 
folk, R., ete, Co. v. Spratley, 103 Va, 
879, 49 SH 502, 505; Ramsburg v. 
Kline, 96 Va, 465, 468, 381 SH 608; 
North Carolina State Bank v. Cowan) 
8 Lelgh (85 Va.) 238, 258; McKone 
v. Motropalitan tl. Ins, Co.,. 181 Wis, 
248, 110 NW 472, 475; State v. Chi- 
cago, ete, R., 128 Wis, 449, 108 NW 
694, 612; TWixon v. Oneida County, 82 
Wis. 616, 533, 62 NW 445; Middleton 
v. Jordeo, 73 Wis. 89, 42, 40 NW 
629; Schriber v. Richmond, 738 Wis, 
5, 18, 40 NW 644; Moritz v, Larsen, 


70 Wis, 669, 574, 86 NW 3881; In re 
Thurston, 67 Wis, 104, 110, 165 NW 
126; Milledge v. Coleman, 47 Wis, 
184, 2 NW 77; Baker v. Columbia 
County, 89 Wis, 444, ab Hass v. 
Prescott, 88 Wis, 146, 161; Barden v. 
Columbia County, 38 wis, 446, 14 
AmR 762; Kelly v. Corson, 8 Wis, 
182; Bickett, Vv. orrls, Ly Re Ley 


v. Smith, [1899 
2Q. B Gos, 510; Whitcher y.. Hall, 
9, 277, 11 HCL 468, 108 

Si fg 101; Ashby v. White, 1 Bro, 
Cc. 62, 1 Reprint 417; Fernule- 
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DE MINIMIS NON CURAT LEX—DEMISE 


ful invasion of another’s property.1® 
DE MINIMIS NON CURAT PRATOR."* 


DE MINIS. A writ of threats 


a person was threatened with personal violence, or 
the destruction of his property, to compel the of- 


fender to keep the peace.** 


DEMI-OFFICIAL. Partly official or authorized, 


having color of official right.18 
DEMISE. As a noun. 


by habit it is generally used to 


wicz v. Jay, 6 B. & S. 697, 703, 118 
ECL 697, 122 Reprint 1352; Reg. v. 
Illidge, 2.C. & K. 871, 61 ECL S71, 3 
Cox) C, C. 652, °559; White v. Jack- 
son, 2 Curt. Eccl. 480, 493; In re 
French Guiana, 2 Dods. 151, 163; Em- 
brey v. Owen, 6 Exch. 353, 370, 155 
Reprint 579, 4 EngL&Eq. 466; Legatt 
v. Sewell, 2 Vern. Ch. 551, 552, 23 
Reprint 957, 1 P. Wms. 87, 24 Reprint 
306; Baxter v. Faulam, 1 Wils. C. P. 
129, 95 Reprint 532; True v. True, 33 
N. B. 403; Dickson v. Stevens, 31 
N. B. 611, 619; Ferguson v. Troop, 31 
N. B. 241, 247; Ex p. Clarke, 24 N. B. 
623, 630; Peters v. Bryson, 11 N. B. 
489, 493; Boyd v. Kennedy, 6 N. B. 
624, 629; McKay v. Bonnett, 14 N. S. 
96, 101; O’Connor v. Commercial 
Union..Ins. Co., 12. N.S. 119, 124; 
Moore vy. Conrecticut Mut. L. Ins. 
Co., 3 Ont. A. 230, 243. 

15. Seneca Road Co. v. Auburn, 
etc., R. Co., 5 Hill (N. Y.) 170, 175. 

16. A maxim meaning ‘The pre- 
tor does not concern himself about 
trifles’ or “The przetor does not ap- 
ply his equitable remedies in matters 
of small moment.” Trayner Leg. 


Max. 

Applied in: Cusson v. De- 
lorme, 6 Que. Q. B. 202, 214; Gilles- 
pie v. Wells, 22 Man. 355, 35 8. 

17. Black L. D. 

18. Black L. D. See also By 9 C. 
Jap) T1111. note 11; Color 11,,C. J. .p 
1222; Color of Authority ILC. Tsad 
1225; Color of Law 11 C. J. p 1225; 
Color of Orie’ LL, Co J,.p51225; Color 
of Right 11 J. p 1227; and gener- 
ally Officers “29 Cye 1389-1394]. 

19. Stroud Jud. D. [quot Greena- 
way v. Adams, 12 Wauys 395, 397, 33 
Reprint 149]. To same effect Geor- 
gia, R., ete., Co. v. Maddox, 116 Ga. 
64, 42 SE 315, 319. 

[a] “As to its primitive meaning, 
there can be no room for dispute. It 
was always used in reference to a 
lease, and the only controversy 
waged about it was whether it 
amounted to a covenant for quiet en- 
joyment. It is true that it has 
sometimes been held, when the con- 
text clearly justified such construc- 
tion, to mean a conveyance or trans- 
fer, but this is not its usual signifi- 
cation. It meant more to the lessee 
than a mere letting by the landlord, 
or the mere taking by the lessee gen- 
erally embraced in the terms ‘to 
lease or to let.’” Carr v. King, 24 
Cali vA. 713; | 719,63:42") Bip Leds 

[b] “Demise” of vessel—(1) By 
a charter party the owners were to 
provide all provisions, wages, consu- 
lar, shipping, and discharging fees 
of the officers and crew, pay for in- 
surance of the vessel, and for all 
room and deck stores, maintain the 
ship in efficient working condition, 
and victual and provide for all pas- 
sengers, charterers paying a fixed 
sum for each passenger per day. The 
charterers were to provide coal, pay 
port charges, pilotages, agencies and 
commissions, and expenses of lading, 
but were not to be responsible for 
improper stowage. They were to 
have at their disposal all the steam- 
er’s holds and decks, and all places 
of loading and passenger accommo- 
dation, reserving only sufficient space 
for the crew, tackle, provisions, 
stores, and fuel. The captain was to 
be appointed by the owners, but to be 


In conveyancing, the 
strict technical import of ‘‘demise,’’ from the verb 
“‘demitto,’’ is any transfer or conveyance, although 


which lay where 


transfer by way of lease.!° 
more than a mere letting or a lease, as, for in- 
stance, a grant.° 
either in fee simple, fee tail, or for a term of life;* 
the conveyance or transfer of an estate, either ‘in 
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It denotes something 


The word is applied to an estate 


fee, for life or for years, most commonly the lat- 


ter.2? 


Although it is often used to signify the 


estate or interest which is conveyed, it more prop- 


ance,?8 


title.?® 


at the direction of the charterers in 
respect to employment, agency, or 
other arrangements. It was held 
that this was not a demise of the 
vessel, as the owners did not part 
with the possession, command, and 
navigation of her. The Nicaragua, 
71 Fed. 723. (2) ‘When a ship is let 
to another for a period of time, and 
the owner during that time has noth- 
ing whatever to do with the appoint- 
ment of her officers and crew, or with 
the working or management of her, 
that is called a ‘demise’ or ‘letting’ 
of the ship.” Bramble v. Culmer, 78 
Fed. 497, 501, 24 CCA 182 [cit Carver 
Carriers by Sea p 118 et seq; Scrut- 
ton Charter Parties pp 1, 3]. See 
Baumvoll y. Gilchrist, [1892] 1 Q. B. 
253, 258 [quet Bramble v. Culmer, 78 
Fed. 497, 501] (where the court, per 
Lord Esher, said: ‘When is the cap- 
tain the owner’s captain? He is the 
owner’s captain if the owner appoints 
him and exercises authority over 
him, or has a right as between them- 
selves to exercise that authority over 
him which an owner has ordinarily 
to exercise over his captain. . It 
seems to me, after listening to all 
the cases that have been cited, from 
the time of Lord Ellenborough down- 
wards, that through all the cases it 
has been assumed that the question 
depends, where other things are not 
in the way, upon this: Whether the 
owner has by charter, where there is 
a charter, parted with the whole pos- 
session and control of the ship, and 
to this extent, that he has given to 
the charterer a power and right inde- 
pendent of him and without refer- 
ence to him to do what he pleases 
with regard to the captain, the crew, 
and the management and employ- 
ment of the ship. That has been 
called a letting or demise of the 
ship. The right expression is that 
it is a parting with the whole pos- 
session and control of the ship; and 
in such case the captain is not the 
captain of the owner’). See also 
Affreightment 2 C. J. p 393. 

fe] “License” distinguished.—The 
term in an instrument purporting to 
demise land described for a specified 
term, and giving the lessee the right 
to explore and develop the land for 
oil, gas, and other minerals, means 


denote a partial 


more than a license to enter and oc- 


cupy for a specified purpose. Chand- 
ler v. Hart, 161 Cal. 405, 413, 119 P 
516, AnnCas1918B 1094. 

20. Mershon v. Williams, 63 N. J. 
L, 898, 405, 44 A 211; Atlantic, etc., 
Rue Coe, M, Atlantic, .Ote.,... Re COs, La? 
N. C. 368, 383, 61 SE 185, 125 AmSR 
550, 23 LRANS 223, 15 AnnCas 363; 
Weander v. Claussen Brewing Assoc., 
42 Wash. 226, 228, 84 P 735, 114 Am 
SR 110, 7 AnnCas 536. 

fa] “Grant” equivalent. — “The 
word ‘demise’ is an effective word 
to convey an estate of freehold, and 
it is of like import with an equiva- 
lent to the word ‘grant.’” Spears v. 
Miller, 32 U. C. C. P. 661, 663. 

{b] Originally a posthumous grant. 


—Black L. D. See also Hemphill v. 
Eckfeldt, 5 Whart. (Pa.) 274, 278 
(where the court said: “Now, the 


word let in the lease before us, im- 
plying, according to Johnson's Dic- 
tionary, concession, and also a grant 
to a tenant, is the proper equivalent 
| or the word concessi, or demisi; 


;Cye 1860 note 


the | Grannis v. Giark, 


erly applies to the instrument or means of convey- 
The use of the word in a lease implies a 

covenant for quiet enjoyment, *4 and a warranty of 
The word is also used as a synonym for 


English word demise, though improp- 
erly used as a synonyme, strictly de- 
noting a posthumous grant and no 
more’), 

“Grant and prvi el: see Grant [20 

“ease” distinguished see DLand- 
lord and Tenant [24 Cyc 894 note 65]. 

21. 2 Inst. p 4838 [quot Krider 
meen 1, Whart. (Pa.) 308, 


22. Bouvier L. D. [quot Chandler 
v. Hart, 161 Cal. 405, 413, 119 P 516, 
AnnCasl1913B 1094]. Burrill 
(quot Carr v. King, 24 Cal. 
720, 142 P 131]; Webster D. 
Gilmore v. Hamilton, 83 Ind. 
198]; Carr v. King, 24 Cal. A. 718, 
719, 142 P 181 [cit Cyc]; Mershon v. 
Williams, 63 N. J. L. 898, 405, 44 A 
211; Voorhees v. Amsterdam Presb. 
Church, 8 Barb. 135, 6 HowPr (N. Y.) 
58, 71 [cit Bouvier L, D.]. 

23. Atlantic, en R. Co. v. Atlan- 
T1G GUO... Fb, Co., 147° N: CG. 368, 383, 
61 SH 185, 125 AmSR 550, 23 LRANS 
223, 15 ‘AnnCas 363; Weander  v, 
Claussen Brewing Assoc., 42 Wash. 
226, 228, 84 P 735, 114 ‘Ask p BAY 
AnnCas 5386, 

24. Chandler vy, Hart, 161 Cal. 405, 
IT9 Pb 16,” 619, ‘AnnCas1913B 1094; 
Wells v. Mason, 5 Ill. 84, 90; Ware v. 
Lithgow, 71 Me, 62, 64; ‘Wilkinson Vv. 
Clauson, 29 Minn. 91, 12 NW 147, 148; 
Crouch v, Fowle, 9 N. H. 219, 222, 82 
AmD 350; Clement v., Young-McShea 
Amusement Co., 70 N. J. Hq. 677, 681, 
67 A 82, 118 AmSR 747 [cit 1 Wash- 
burn, Real Prop. p 323]; Mershon vy. 
Williams, 63 N. J. L, 898, 44 A 211, 
214; Burwell v. Jackson, 9 N. Y. 6386, 
541 [quot Grannis v. Clark, 8 Cow. 
36]; Gallup v. Albany R. Co., 7 Lans. 
471, 479; Tone v. Brace, 1 Clarke 603, 
506; Coogan vy, Parker, 2 S.C. 255, 
267, 16 AmR 659; Headley v. Hoopen- 
garner, 60 W. Va. 626, 55 SE 744, 
747; Williams v. Burrell, 1 C. 
429, 50 ECL 402, 185 Reprint 596. 
also Maeder v. Carondelet, 26 Mo. 
112, 115 (holding that, although the 
word “demise” in a lease implies a 
covenant for quiet enjoyment, it will 
have a different meaning and the im- 
plication will not be raised, where it 
expressly stipulated in the lease that 
nothing therein contained shall be 
construed to imply a covenant for 
quiet enjoyment); Hart vy. Windsor, 


2M. & W. 68, 75, 152 Reprint 1114 
[quot Lumpkin v. Provident Loan 
Soc., Inc., 15 Ga. A. 816, 818, 84 SH 


216; Foster v. Peyser, 9 Cush, (Mass.) 
242, 246, 567 AmD 438] (holding that 
from the word in a lease under seal 
the law implies a covenant; in a 
lease not under seal, a contract for 
title to the estate merely; but it does 
not imply a contract for any particu- 
lar state of the property at the time 
of the demise, or that the property 
shall continue fit for the purpose for 
which it was demised). But ecom- 

pare Meday v. Rutherford, 65 N. J. lL. 
B43, 647, 48 A 529 (where it was held 
that the word in the operative 
words of a conveyance in a tax deed 
made by the officers of the munici- 
pality does not import a covenant for 
quiet enjoyment). See also Landlord 
and Tenant [24 Cyc 1057]. 

25. Stott v. Rutherford, 92 U. S. 
107, 109, vies L. ed. 486; Crouch ng 
Fowle, 9 N. git. 222, $2 AmD 350 
8 Cow, (CN. Y.) 36, 


484 [18C.J.] 


‘decease’? or ‘‘death.’’ 26 

Asaverb. To convey or create an estate for years 
or life;27 to lease;28 to lease for a term of years.?® 

Demise and redemise. In conveyancing, mutual 
leases made from one party to another on each side, 
of the same land, or something out of it.°° 

DEMISI. Literally ‘‘I have demised’’ or 
“leased.’’? 8t The usual operative words in ancient 
leases, as the corresponding English words are in 
the modern forms.*?. At common law, a covenant for 
title was implied from the word in a lease.*% 

DE MITTENDO TENOREM RECORDI. A writ 
to send the tenor of a record, or to exemplify it un- 
der the great seal.** 

DEMOBILIZATION. In military law, the dis- 
missal of an army or body of troops from active 
service.®> 

DEMOCRACY. That form of government in 
which the sovereign power resides in and is exer- 
cised by the whole body of free citizens, as distin- 
guished from a monarchy, aristocracy, or 
oligarchy. 86 

DEMOCRATIC. Of or pertaining to democracy, 
or to the party of the democrats.** 

DE MODERATA MISERICORDIA CAPIENDA. 
A writ for taking a moderate amercement, founded 
on Magna Charta (ec. 14), which lay for a person 
who was excessively amerced in a court not of rec- 


DEMISE—DEMURRAGE DAYS 


ord, directed to the lord of the court or his bailiff, 
commanding him to take a moderate suenecment 
of the person.*® 

DE MOLENDINO DE NOVO ERECTO NON 
JACET PROHIBITIO.*9 

DEMOLISH. To destroy the structural character 
of, as, of a building or wall.*° 

DEMONSTRATION.*: An expression of the feel- 
ing by outward signs;*” a manifestation ;** a show.** 

DEMONSTRATIVE EVIDENCE,*® 

DEMONSTRATIVE LEGACY,?*¢ 

DEMORA. In Spanish law, delay; the time fol- 
lowing the period within which an act should have 
been performed.** 

DEMORAGE. An old form of ‘‘demurrage.’’ 48 

DE MORTE HOMINIS NULLA EST CUNCTA- 
TIO LONGA.* 

DEMUR, From.law French, ‘‘demurer,’’ ‘‘de- 
morrer,’’ to stop, stay, or rest.°° In pleading, to rest 
or pause;>! to interpose an objection which raises 
an issue of law.®? 

DEMURRABLE. A pleading, petition, or the 
like which does not state sueh faets as support the 
claim, prayer or defence put forward.®% 

DEMURRAGE.*4 

DEMURRAGE DAYS. Certain days sometimes 
allowed to a charterer of a vessel as a fayor.®® 


ter understood by the people general- 


41; Ford v, Ball, 76 W. Va. 663, 86 35. Rapalje & L. L. D. 
SE 562, 563. 36. Black L. D, 
26. Black L. D. See also Death ae Black L. D. 
§ 1; Decease ante p 25. [a] “Democratic orphans.”—In a 
27. Burrill L. D. [quot Carr v.]| will providing that testator’s proper- 
King, 24 Cal, A. 713, 720, 142 P|ty should be used for the special 
131). benefit of the worthy, deserving 
[a] “Demised premises.’—Robe-| poor, white American, protestant, 
len v, Wilmington, ete., Nat. Bank, democratic orphans residing in such 
15 Del. 846, 41 A 80, 82; Paradine v.| town, the term ‘democratic orphans” 


Jane, Aleyn 27, 82 Reprint 897, Sty. 
47, 82 Reprint 519 [quot Lumpkin v. 
Provident Loan Soc., Inc, 15 Ga. A. 
816, 818, 84 SE 216]; McIntosh vy. 
Wilson, (Man.) 26 WestLR 91; Janes 
v. O'Keeffe, 26 Ont. 489, 490 [app dism 
23 Ont. A. 129]. 

28. Burrill L. D. [quot Carr v. 
ane: Ct. WPL OF: eae: Neganey Wy, Pie 71 Blea ie fray 29 


{a] It is the usual and operative 
word in leases; thus “have granted, 
demised, and to farm let, and by 
these presents, do grant, demise, and 
to farm let.” Burrill L, D.. [quot 
Carr v. King, 24 Cal. A. 7138, 720, 142 
P 1381]; Voorhees vy. Amsterdam 
Presb. Church, 5 HowPr (N. Y.) 58, 
71; Krider v. Lafferty, 1 Whart. (Pa.) 
303, 815 [cit 2 Blackstone Comm. pp 
3817, 818; Coke Litt. p 45b; Sheppard 
Touchst. p 266]. 


“et” distinguished: see Let [25 
Cye 184 note 27]. 

29. Georgia R., ete., Co. v. Mad- 
dox, 116 Ga. 64, i 42 SE 315. 

30. lack L. 

81. Black L: D. 

32. Black L. D. 

33. Kinney v. Watts, 14 Wend. 
(N. Y.) 388, 40; Headley vy. Hoopen- 
garner, 60 W. Va. 626, 55 SE 744, 


747; Koch v. Hustis, 113 Wis. 599, 87 
NW 8384, 835. 

“Tf a man make a lease for years 
by the word ‘concessi’ or 
(which implies a covenant), if the 
assignee cf the lessee be evicted, he 
shall have a writ of covenant.” 
Rawle Covenants for Title (5th ed.) 
§ 818 [quot Wiggins v. Pender, 132 
aay 628, 636, 44 SE 362, 365, 61 LRA 


“It is almost an axiom in the law 
that the words ‘demisi,’ ‘concessi,’ 
or demise and grant, in a lease for 
years, contain an implied covenant 
for quiet enjoyment and that the les- 
sor had power to demise.” Hamilton 
v. Wright, 28 Mo. 199, 205. 

84. Black L. D. 


‘demisi’ | 


means, when applied to an orphan 
not of sufficient age to have ac- 
quired a character, one who had a 
democratic father, for children in 
common speech are not said to have 
democratic or other political princi- 
ples. Beardsley v. Bridgeport, 53 
Conn. 489, 493, 3 A 557, 55 AmR 152 
(where the court said: . “It is a mat- 
ter of common knowledge that there 
is a political party known as the 
Democratic party, to which a large 
portion of the voters in every one of 
the United States adhere; which they 
support by speech and act—by advo- 
eating its principles and voting for 
its candidates for office; and that the 
determination of the question as to 
what perscns and principles shall be 
in the ascendant in government for 
the time being depends upon the be- 
lief of the voter that the speech and 
the act of the candidate are true in- 
dexes of his opinion”), 

88. Black L. D. 

39.°* A maxim meaning “A prohi- 
bition lies not against a newly-erect- 
ed mill.” Black L. D. 

40. Century D. 

[a] A house damaged by rioters 
is not feloniously demolished wholly 
or in part so as to entitle the person 
damnified to compensation under 7 & 
8 Geo. IV c 31 § 2, unless the rioters 
when attacking the house had an in- 
tention wholly to destroy it. Drake 
Vv. Footitt, ‘7 Q.B:.° D. 201, 209. °° See 
also Rex. v. Howell, 9 C. & P. 437, 38 
ECL 259; Rex v. Batt, 6 Cc. & P. 329, 
25 BCL 458 (both holding that, if one 
object of a mob attacking a house is 
to injure a person in it, yet if another 
and even inferior object is to demol- 
ish the house, the offense is commit- 
ted in consequence of this inferior 


intent). 

41. See Evidence [17 Cyc 753]. 

42. Webster D. [quot Miles v. 
State, 18 Tex. A, 156, 171]. 

[a] “Effort’ compared.—There is 


no word in the English language bet- 


ly than “effort,” and when told that 
a person threatened to kill defend- 
ant, and at the time of the killing 
made such an effort and demonstra- 
tion as to induce defendant to believe 
that he intended to execute such 
threat, the jury must have under- 
stood the court to mean an attempt 
to execute them. This means some- 
thing more than a demonstration 
or an act manifesting an intention, 
and where the threats were to take 
the life of defendant, an “effort” 
means an attempt to kill defendant. 


Hh vi" State; 18" Tex? A’ Pape; 
43. Webster D. 


[quot Miles v. 
State, 18 Tex. A. 156, 1 

44. Webster D. [quot 
State, 18 Tex. A. 156, 171]. 


‘Miles v. 


45. See Hvidence’ [17 Cyc 7531. 
S20 Blso Autoptic Proference 6 C. J. 
p . : 

46. See Wills [40 Cyc 994, 1869, 
1910]. 

47. Escriche Diccionario. See 


Delay ante p 471. 
48. Burrill L. D. 
Hast India Co., 
Reprint 163]. 
post this page. 
49. A maxim meaning “When the 
death of a human being is concerned, 


{cit Hume v. 
1 W. Bi. 291, 2938, 96 
See also Demurrage 


no delay is long.” Bouvier L. 
[cit Coke Litt. p ae 

50. Burrill L. 

51. Gould Pl. 2 46 § 48 [quot Ha- 
vens Vv. Hartford, etc., Co., 28 
Conn. 69,/ 89; Rice v. "Rice, 13 Or, 
337, 339, 10 P 495]. 

52. Merrill v. Pepperdine, 9 Ind. 


A. 416, 86 NE 921, 922. See also De- 
murrable post this page; Demurrer 
post p 485; and generally Equity [16 
are 261-286]; Pleading [31 Cyc 269-— 


53. Rapalje & L. L. D. See also 
Ex p. Coates, 5 Ch. D. 979, 980 (where 
the term is used); and Demur ante 
this page; Demurrer post p 485. 

54. Demurrage: 

Admiralty jurisdiction over claim for 

see Admiralty § 78. 

Allowance of, by way of damages 
ou; eollision at sea see Collision § 


In case of transportation see Car- 
riers §§ 733-745; Shipping [36 Cye 
847-371]. 

55. Nielsen.v. Wait, 16 Q. B. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 


DEMURRER.®*® 


DE NATIVO HABENDO. A writ which lay for 
a lord directed to the sheriff, commanding him to 
apprehend a fugitive villein, and restore him, with 


all his chattels, to the lord.>? 
DENIAL.*8 


DENIZATION.® 
denizen.** 


67, 70 (where it is said: “Those are 
days beyond the lay days, but during 
which the amount that he has to pay 
for the use of the ship is a fixed sum, 
not necessarily what it costs the 
owner to keep his ship, but a fixed 
sum, which is usually about what it 
is supposed it costs the owner to 
keep the ship. This stipulation also 
is in favour of the charterer, because 
instead of being involved in a dis- 
pute as to what he would have to pay 
for the days during which the ship 
is kept idle, a sum is fixed, and he 
knows what he has to pay if he keeps 
the ship beyond the lay days. Those 
are the ‘demurrage days.’ If he 
keeps the ship beyond the lay days, 
when: he pays nothing, and only the 
number of demurrage days, he pays a 
fixed sum for demurrage. If he 
keeps the ship after that, it is a 
question of damages, and he does not 
know what he has to pay until the 
question is settled by a tribunal or 
by agreement’’). 

56. See Equity [16 Cyc 261-285]; 
Pleading [31 Cyc 269-358]. 

57. Black L...D. 

58. See generally Equity [16 Cyc 
298, 305]; Habeas Corpus [21 Cyc 
321]; Highways [37 Cye 309]; Plead- 
ing [31 Cye 188, 193]; Sales [35 Cyc 
553]; Taxation [37 Cyc 1251]; Tres- 
Doel. [38 Cye 1090]; Trusts [39 Cyc 


“Argumentative denial” see Plead- 
ing [31 Cyc 134]. 

“Conjunctive denial” see Conjunc- 
tive Denial 12 C. J. p 503. 

“Defense” distinguished see De- 
fense ante p 464 note 4. 

59. Webster Int. D. 

{a] “Refusal” compared.—Beck- 
hard v. Rudolph, 68 N. J. Eq. 740, 747, 
63 A 705. 

[b] “Denial of justice.”—Ex 
Ryan, 124 La. 356, 50 S 385, 389. 

{e] “Denied liability” synonymous 
with “refused payment.”—‘“While it 
would have been better to have al- 
leged directly that defendant had 
‘denied liability,’ instead. of saying 
that it had ‘refused payment,’ yet the 
refusing of payment by a solvent 
insuranee company is the equivalent 
to denying liability, and we think 
the rule that the facts relied upon 
to constitute estoppel must be plead- 
ed with definiteness and particularity 
is sufficiently complied with in plead- 
ing estoppel in a case like this, by 
simply alleging that payment had 
been refused, or better, that liability 
had been denied.” Continental Ins. 
Co. v. Chance, 48 Okl. 324, 328, 150 
P 114 [quot American Nat. Ins. Co. v. 
Donahue, 54 Okl. 294, 297, 153 P 819]. 

60. Webster Int. D 

{a] Blasphemy.—Under an_ act 
punishing as blasphemy willfuily de- 
nying God, His creation, government, 
and final judging of the world, a de- 
fendant was indicted for committing 
the crime by publishing the follow- 
ing: ‘“Universalists believe in a god 
which I do not; but believe that their 
god, with all his moral attributes 
(aside from nature itself) is nothing 
more than a mere chimera of their 
own imagination.” On a motion for 
arrest of judgment, Shaw, C. J., said: 
“There is no doubt that the language 
cited, if used in the connexion and 
with the intent and purpose charged 
in the indictment, will amount to the 
offence contemplated in the statute; 
for although the form of the expres- 


Refusal to grant;>® refusal to ac- 
knowledge; rejection of a request,®? the term im- 
plying, as it does, a previous request.®? 

The act of making a person a 
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In English law, a person who, be- 
ing an-alien born, has obtained, ex donatione regis, 
letters patent to make him an English subject—a’ 
high and incommunicable branch of the royal pre- 


rogative,°® a person who has received letters of 


eitizen.®® 


denial of his belief, if under this 
form a wilful denial of the exist- 
ence of God, his creation, &c., was 
intended, the language is sufficient to 
constitute a denial, within the mean- 
ing of the statute. Whether they 
were used with such unlawful intent 
and purpose, was a guestion upon the 
whole indictment and all the circum- 
stances; and after verdict, if no evi- 
dence was erroneously admitted or 
rejected, and no incorrect directions 


ae matter of law were given, it is to 


‘pe taken as proved, that the language 
was used in the sense, and under the 
circumstances, and with the intent 
and purpose, laid in the indictment, 
so as to bring the act within the 
statute.” But a mere denial of be- 
lief in the being of God would not 
bring a person within the operation 
of the act, without regard to the oc- 
casion, intent, or purpose of mee 
with which it was done. Com. 
Kneeland, 20 Pick. (Mass.) 206, 216. 

61. Webster Int. D. 

62. Beckhard v. Rudolph, 68 N. J. 
Eq. 740, 748, 63 A 705. 


[a] Freehold rent.—A “denial,” 
with regard to freehold rent, suffi- 
cient to work a disseizin, is when 


the rent, being lawfully demanded, 
is not paid, for denial is a disseizin 
of a rent charge. Farley v. Craig, 
11. N. J. L. 262, 272 [cit 3 Blackstone 
Comm. p 170; Coke Litt § 238]. 

63. See generally Aliens §§ 128- 
174; Citizens § 15. 

“Naturalization” distinguished see 
Aliens § 128 note 52 [bl]. 

64, Black L. D, See Calvin’s Case, 7 
Coke la, 7a, 77 Reprint 377 (where 
it is said: “The King by his letters 
patent may make a denizen, but can- 
not naturalize him to all purposes, as 
an Act of Parliament may do’); God- 
frey v. Dixon, 2 Cro: Jac. 539, 540, 
79 Reprint 462 (where it is said that 
‘naturalization is always by Parlia- 
ment, and perpetual; for if one be 
naturalized for a day, it is good for 
ever; denization is by patent, and 
may be pro tempore; as for years, 
life, &c.”). See also Denizen post 
this page. 

[a] Classes.—‘“‘There is found in 
the law four: kinds of ligeances. . . 
The second is ligeant’ acquisita, or 
denization; and this in the books and 
records of the law appeareth to be 
threefold: 1. Absolute, as the com- 
mon denizations be, to them and their 
heirs, without any limitation or re- 
straint: 2. Limited, as when the 
King doth grant letters of denization 
to an alien, and to the heirs males 
of his body, as it appeareth in 9 Edw. 
IV. fol. 7, 8. in Baggot’s Case; or to 
an alien for term of his life, as was 
granted to J. Reynel, 11 Hen. VI. 3. 
It may be granted upon condition 
. .. whereof I have seen divers prec- 
edents. And this denization of an 
alien may be effected three manner 
of ways; by Parliament, as it was in 
3 Hen. VI. 55 in dower; by letters 
patent, as the usual manner is; and 
by conquest, as if the King and his 
subjects should conquer another 
kingdom or dominion... [they] are 
all denizens of the kingdom or do- 
minion conquered.” Calvin’s Case, 7 
Coke la, 6a, 77 Reprint 377. 

65. See generally Aliens § 128 et 


q. 
“Alien” distinguished see Aliens § 
1 note 1 [e]. 

66. Black L. D. [cit 1 Blackstone 


se 


sion used by the defendant, was a) Comm. p 374; Calvin’s Case, 7 Coke 


denization from the king;** a person in a middle 
state between an alien and a natural born citizen,®§ 
and, although subject to some of the disabilities of 
an alien, entitled to many of the privileges of a 


la, 6a, 77 Reprint Pitter Fong Yue 
Ting v. U. S., 149.U. S. 698; °736, 13 
SCt 1016, 37 L. ed. 905 [cit 1 Black- 
stone Comm. p 374). 

“And he that is borne within the 
king’s ligeance is calléd sometimes 
a denizen, quasi deins née, borne 
within, and thereupon in Latine 
called indigena, the king’s liegeman; 
for ligeus is ever taken for a natural 
borne subject. But many times, in 
acts of Parliament, denizen is taken 
for an alien borne, that is infran- 
chised or denizated by letters pat- 
ent.” Coke Litt. p 129a. See also 
Collingwood v. Pace, O. Bridgm. 410, 
432, 124 Reprint 661. 

“The king’s grants shall not in- 
ure, to the double intent, when made 
to an alien, of vesting in him the 
thing granted, and then, by implica-~ 
tion, constituting him a ‘denizen,’ so 
as to enable him to hold an indefeasi- 
ble estate.” Governeur v. Robertson, 
11 Wheat, 332, 352, 6 L. ed. 488. 

[a] “The statute de nates ultra 
mare, 25 Edw. III, declares that the 
issue born beyond sea, of an Eng- 
lishman upon an English woman 
shall be denizen; but... the con- 
struction was, that though an Eng- 
lishman married a foreigner and had 
issue beyond sea by her, the issue 
should be denizens; but if the wife 
was an Englishwoman and the hus- 
band a foreigner, then the isSue born 
beyond sea were not denizens.” Du- 
lany’s Op., 1 Harr. & M. 329, 332. 

{[b] Prospective only in operation. 

—‘The legal effect of denization in 
England, is not retrcactive. This 
is evicently not an arbitrary distine- 
tion, but grows out of the natural 
interpretation of the language used.” 
Priest v. Cummings, 20 Wend. (N. Y.) 
338, 354. To’ same effect Vaux v. 
Nesbit, 6 S. C. Eq. 352, 371. 

{c] Im the common law, the word 
“denizen” was used in a_ double 
sense; it sometimes meant a natural- 
born subject, and sometimes, a per- 
son who, being an alien, had been 
denizened by letters patent of the 
crown. Levy v. McCartee, 6 Pet. 
(U. S.) 102, 118 note, 8 L: ed. 334. 


67. Fries’ Case, 9 F. Cas. No. 5,- 
126, 3 Dall. 515 (where the court 
said: ‘And under the royal govern- 


ment such a power might undoubted- 
ly have been exercised. This power 
of denization is a kind of partial nat- 
uralization, giving some, but not all 
of the privileges of a natural born 
subject. He may take lands by pur- 
chase or devise, but cannot inherit. 
The issue of a denizen born before 
denization cannot inherit; but if born 
after may, the ancestor having been 
able to communicate to him inherita- 
ble blood’). 

68. McClenaghan v. McClenaghan, 
20S. C. Eq. 295, 319, 47 AmD 582 [cit 
1 Blackstone Comm. p 374]. 

69. McClenaghan v. McClenaghan, 
20 S. C. Eq. 295, 319, 47 AmD 632 
[cit 1 Blackstone Comm. p 374]. 

fa] Thus he may take lands by 
purchase or devise, which an alien 
may not, but cannot take by inheri- 
tance, for his parent, through whom 
he must claim, being an alien, had 
no inheritable blood, and therefore 
could convey none to the child; from 
a like defect of hereditary blood the 
issue of a denizen born before deni- 
zation cannot inherit to him, but his 
issue born after may. McClenaghan 
v. McClenaghan, 20 S. C, Eq. 295, 319, 
47 AmD 532, 
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DENOMINATIO EST A DIGNIORE.”° 
DENOMINATIO FIERI DEBET A DIGNIORI- 


BUS," 


DENOMINATION. Denominations of money in 
the United States are dollars, cents, and mills, the 
dollars being stated in figures in whole numbers, and 


the cents and mills decimally.”? 


Religious body. A class or collection of indi- 
viduals called by the same name;7* a sect." 

DE NOMINE PROPRIO NON EST CURANDUM 
CUM IN SUBSTANTIA NON ERRETUR; QUIA 
NOMINA MUTABILLA SUNT RES AUTEM IM- 


MOBILES." 


DE NON APPARENTIBUS ET DE NON EXIS- 
TENTIBUS EADEM EST RATIO." 

DE NON PROCEDENDO AD ASSISAM. A writ 
forbidding the justices from holding an assize in a 


particular case."7 


70. A maxim meaning “Denomina- 
tion is from the more worthy.” Bur- 
rill L 

71. A maxim meaning ‘‘Denomina- 
tion should be deduced from the 
more worthy.” Wharton L. Lex. 

72. Sawyer v. Wilson, 81 Ark. 319, 
99 SW 389, 390. 

[a] Used with “number” in an in- 
dictment.— Where an_ indictment 
charged that defendants “feloniously 
took and carried away sundry United 
States treasury-notes, or national- 
bank bills, the number and denomina- 
tion of, which are to the grand jury 
unknown,” the court said: ‘What is 
the meaning, the proper interpreta- 
tion, of the words, ‘number’ and ‘de- 
nomination?’ If the word had been 
numbers, in the plural, we would be 
inclined to hold it referred to the 
serial numbers on the bills. Being 
in the singular number, it must be 
construed as expressing or relating 
to the number of bills alleged to have 
been stolen; not the numbers on the 
bills. The word denomination ex- 
plains itself. It refers to the value 
or number of dollars the several bills 
represented; as, the denomination of 
five dollars, the denomination of ten 
dollars, etc.” Duvall v. State, 63 
Ala, 12, 17, 

73. Webster D. [quot Wilson v. 
Perry, 29 W. Va. 169, 185, 1 SE 302]. 

fa] A “denomination of religious 
persons,” as used in a statute which 
appropriated a certain fund held in 
trust for the purposes of religion, 
meant a sect or denomination of re- 
ligious persons having a common 
system of faith, written or tradition- 
al. State v. Township 9, 7 Oh. St. 


58, 64. 

[tb] “Denomination of christians” 
synonymous with “religious sect.’’— 
Dis. op. Hale v. Everett, 53 N. H. 9, 
231, 16 AmR 82. . 

{e] “Persuasion” synonymous.— 
Where a bequest was made to a 
town, in trust for the support of the 
christian religion, the interest to be 
paid quarterly forever to the minis- 
ter of the congregational persuasion, 
the term “congregational persuasion” 
was held to have the same meaning 
as congregational denomination. The 
court said: “It has been contended 
in argument that the term persua- 
sion is more proper to indicate doc- 
trines than the term denomination, 
and that the terms ‘minister of the 
Congregational persuasion’ must be 
held to designate the prevailing doc- 
trines of the denomination, though 
the term minister of the Congrega- 
tional denomination might not have 
that sense, But it will be observed 
that Benedict, in the passage above 
quoted, uses the word persuasion in 
the same sense as denomination, and 
includes Unitarians under the term 
‘ministers of the Congregational per- 
suasion;’ and I think it would be 
strange to hold that any man was a 


DE NON RESIDENTIA CLERICI REGIS. 
ancient writ where a parson was employed in the 


DENOMINATIO EST A DIGNIORE—DENSE 


An 


royal service, ete., to excuse and discharge him of 


nonresidence.’® 
DENOUNCE. 


Beateelies an act, a thing done, 


is denounced when the law declares it a crime and 


provides a punishment for it.’® 


tiff’s rights.§+ 
DE NOVO.®2 


minister of the Congregational de- 
nomination, who was not of the Con- 
gregational persuasion. When taken 
Separately and independently there 
is no doubt a difference in the mean- 
ing of the two words; but used in 
connection with the denominational 
name of a religious sect, to designate 
that sect, the two terms must mean 
the same thing.” Atty.-Gen, v. Dub- 
uin, 38 N. H. 459, 643. 


[dad] “Religious denomination.”— 
Reg. v. Dickout, 24 Ont. 250, 254. 
[e] Shakers included.—A “sect 


or denomination of Christians” as 
used in the constitution of Massa- 
chusetts should be construed to in- 
clude a company of persons denomi- 
nated “shakers,” who have formed 
themselves into a community as a re- 
ligious society, and entered into cov- 
enant relations with each other as a 
church, according to their faith and 
tenets, and have chosen deacons and 
a clerk, appointed their deacons, and 
their successors in office, to hold the 
church property and have the man- 
agement of its temporal concerns. 
Lawrence. v. Fletcher, 8 Mete. 
(Mass.) 158, 162. 

(f] “Denominational foundation.” 
—An endowed school having no in- 
strument of foundation, or statutes 
or written regulations, is not a de- 
nominational foundation, within 82 
& 33 Vict. c 56 § 19, or 36 & 387 Vict. 
e 87.§ 7. Stroud Jud. D. [cit In re 
Ennewed Schools Acts, 10 App. Cas. 
04 


] 

{¢] “Denominational schools.”— 
Mackell v. Ottawa Separate School 
Trustees, 82 Ont. L. 245, 255, 7 Ont 
WN 35, 26 OntWR 809. 

74. Webster D. [quot Wilson v. 
Perry, 29 W. Va: 169, 185, 1 SH 3021. 
See also Christian 11 C. J. p 760; 
Church, 11 C. J.. p 762; Congregation 
13,7 Coy dy 500; and "generally Re- 
ligious Societies’ [34 Cye 1112]. 

75. A maxim meaning “As to the 
proper name, it is not to be regarded 
when one errs not in substance; be- 
cause names are changeable, but 
things are immutable.” Bouvier L. 
D. [cit Finch’s Case, 6 Coke 68a, 66a, 
77 Reprint 348]. 

76. A maxim meaning “Where the 
court cannot take judicial notice of a 
fact, it is the same as if the fact 
had not existed.” Broom Leg. Max. 
See also Caudrey’s Case, 5 Coke la, 
5a, 77 Reprint 1. 

“An old and well-established max- 
im in legal proceedings, and is found- 
ed on principles of justice as well as 
of law.” U.S. v. Wilkinson, 12 How. 
(U. S.) 246, 258,18 L. ed. 974. 

{a] Applied or quoted in: Charles 
River Bridge v. arren Bridge, 11 
Pet. (U. S.) 420, 616, 9.L. ed..778, 9388; 
Gordon v. South Fork Canal Co., 10 
F, Cas. No. 5,621, 1 McAll, 5138, 522; 
Reardon v. San Francisco, 66 Cal. 
492, 6 P 315, 319, 56 AmR 109; Jones 
v. Texas,.ete, R. Co. 125 La. 542, 


DENOUNCEMENT.*° 

DE NOVI OPERIS NUNCIATIONE. In the civil 
law, a form of interdict or injunction which lies in 
some cases where the defendant is about to erect a 
“‘new work’’ in derogation or injury to the plain- 


Anew;** fresh ;54 in the same man- 

ner;°° with the same effect;*° a second time,%? 
DENSE. <A word defined as meaning: 

the constituent parts massed or crowded together ;8° 


Having 


545, 51 S 582, 1836 AmSR 339; Samp- 
son v. Sampson, 63 Me. 328, 334, 335; 
Van Auken v. Monroe, 38 Mich. 725, 
730; Guild v. Aller, 17 N. J. L. 810, 
312; Cook v. Litchfield, 7 N. Y. Super. 
330, 340; Miller v. Hahn, 84 N. C. 226, 
228; Thompson v. Brackenridge, 14 
Serg. & R. (Pa.) 346, 348; Brown v. 
Ferguson, 4 Leigh (31 Va.) 37, 51, 
24 AmD 707; Chapman v. Hiden, 2 
Patt. & H. (Va.) 91, 94; Advocate v. 
Lovat, 5 App. Cas. 273, 303; Gwynne 
v. Burnell, 6 Bing. N. Cas. 453, 558, 
387 ICL 713, 183 Reprint 175, 7 Cl. & 
F. 572, 7 Reprint 1188; Goodright v. 
Harwood, 7 Bro. P. C. 489, 494, 3 Re- 
print 3818; Gray v. Chamberlain, 4 C. 
& P. 260, 261, 19 ECL 505; The Felic- 
ity, 2 Dods. 381, 387; Barkworth v. 
Young, 4 Drew. 1, 10, 62 Reprint 1; 
Salkeld v. Vernon, 1 Eden 64, 68, 
28 Reprint 608; Lowther v. Caven- 
dish, 1 North. 99, 109; Chevrier v. 
Reg., 4 Can. S. C. 1, 118; Richards v. 
Collins, 27 Ont. L. 390, 3: OntWN 
1479, 22 OntWR 592, 4 OntWN 375, 
23 OntWR 499; Travis v. Coates, 27 
Ont. L. 63, 3 OntWN 1651, 22 OntWR 
917, 5 DomLR 807; Van Koughnet v. 
Denison, 11 Ont. A. 699, 704; Frank 
y. Carson, 15 Ui Grice: dees 


yee v. Maxwell, 7 U. C 
77. Black L. D 
78. Black L. D. 
79. State v. De Hart, 109 La. 570, 


574, 33 S 605. 

80, See Denuncia post p 487. 

81. Black L. D. 

82. Trial de novo see Admiralty 
§ 312; Appeal and Error §§ 2645-— 
2651; Certiorari § 375; Habeas Cor- 
pus [21 Cye 345]; Justices of the 
ee [24 Cye 721]; Wills [40 Cye 
Venire faclas de novo see Criminal 
Tene 2615 %et seq; Trial [38 Cye 


83. Rapalje & L. L. D. [quot Par- 
ker v. Lewis, 45 Okl. 807, 147 P 310, 
311; Ex p. Morales, (Tex. Cr.) 53 SW 
107, 108]; Estes v. Denver, etc. R. 
Co., 49 Colo. 378, 385, 113 P 1005; 
Gaiser v. Steele, 25 Ida. 412, 415, 137 
P 889; MecVay’s Hst., 14 Ida. 56, 67, 
93 P 28 /[quot Cyc]; Baltimore v. 
Hurlock, 1138 Md. 674, 678, 78 A 558; 
eer v. Baca, 5 N. M. 289, 296, 21 P 


84. Estes v. Denver, etc., R. Co., 
49 Colo. 378, 885, 113 P 1005 
85. Paul v. Armstrong, 1 Nev. 82, 


86. Paul v. Armstrong, 1 Nev. 82, 


96. 

87. Rapalje & L. L. D. [quot Par- 
ker v. Lewis, 45 Okl. 807, 147 P 310. 
311; Ex p. Morales, (Tex. Cr.) 53 SW 
107, 108]; MecVay’s Bst., 14 Ida. 56, 
67, 98 P 28 [quot Cyc]. 

88 Webster Int. D. [quot St. Paul 
v. Haugbro, 93 Minn. 59, 62, 100 NW 
470, 471, 106 AmSR 427, 66 LRA 441, 
2 AnnCas 580]. , 

[a] Dense smoke.—(1) ‘‘While it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


close ;°® compact ;°° thick ;°1 containing much matter 
in a small space;®* heavy ;°* opaque.°* 


DENTIST.®® 


DENTISTRY. A special departure of medical 
science embracing the structure, function, and thera- 
peutics of the mouth and contained organs, specific- 
ally the teeth, with their surgical and prosthetic 


treatment.°*® 


DE NULLO, QUOD EST SUA NATURA INDI- 
VISIBILE, ET DIVISIONEM NON PATITUR, 
NULLAM PARTEM HABERBIT VIDUA; SED 
SATISFACIAT EI AD VALENTIAM.®" 

DENUNCIA. In Spanish law, a charge or accu- 


sation.°®8 


may be true that at times the emis- 
sion of smoke in small quantities 
from chimneys may not be so offen- 
Sive as to itself corstitute a nuis- 
ance, it is not so easy to see how 
dense smoke can be regarded with 
toleration, or found acceptable to the 
senses of ordinary humanity, par- 
ticularly in the residence portions of 
a community, such as this ordinance 
was intended to apply to. ‘Smoke’ is 
defined in Webster’s International 
Dictionary as follows: ‘The visible 
exhalation, vapor, or substance that 
escapes or is expelled from a burn- 
ing body—especially from burning 
vegetable matter, as wood, coal, peat, 
or the like.’ ..,. To be logical, and 
to affect, perhaps, unnecessary learn- 
ing to aid common sense and com- 
mon knowledges, it would follow that 
the exhalation of vapors from burn- 
ing vegetables, wood, coal or peat 
crowded together, containing much 
matter in a small space, as soot, cin- 
ders, and coal dust exhaled from 
chimneys, would necessarily inflict 
upon the occupants of residences and 
apartment houses much discomfort, 
greatly add to the ordinary burdens 
of urban existence, and fall within 
the ordinarily accepted definition of 
a nuisance at common law.” St. 
Paul v. Haugbro, 93 Minn. 59, 62, 100 
NW 470, 471, 106 AmSR 427, 66 LRA 
441, 2 AnnCas 580. (2) “The terms 
used will be understood as common- 
ly employed, and this court will un- 
derstand by ‘dense smoke,’ precisely 
what everybody else does that has 
ever seen a volume of dark, dense 
smoke as it comes from the smoke- 
stack or chimney where common soft 
or bituminous coal is used for fuel 
in any considerable quantities.” Har- 
mon y. Chicago, 110 Ill. 400, 407, 51 
AmR 698 [quot Chicago v. Dunham 


sees SLO. OO. Ole ia Peni Us 
89. Webster Int. D. [quot St. Paul 


v. Haugbro, 93 Minn. 59, 62, 100 NW 
470, 471, 106 AmSR 427, 66 LRA 
441, 2 AnnCas 580]. 

90. Webster Int. D. [quot St. Paul 
v. Haugbro, 93 Minn. 59, 62, 100 NW 
470, 471, 106 AmSR 427, 66 LRA 441, 
2 AnnCas 580]. 

Webster Int. D. [quot St. Paul 

v. Haugbro, 93 Minn. 59, 62, 100 NW 

470, 471, 106 AmSR 427, 66 LRA 441, 

2 AnnCas 580]. 

92. Webster Int. D. [quot St. Paul 
v. Haugbro, 93 Minn. 59, 62, 100 NW 
470, 471, 106 AmSR 427, 66 LRA 441, 
2 AnnCas 580]. 

93. Webster Int. D. [quot St. Paul 
v. Haughbro, 93 Minn. 59, 62, 100 NW 
470, 471, 106 AmSR 427, 66 LRA 441, 
2 AnnCas 580]. 

94. Webster Int. D. [quot St. Paul 
v. Haugbro, 93 Minn. 59, 62, 100 NW 
470, 471, 106 AmSR 427, 66 LRA 441, 
2 AnnCas 580]. 

95. Dentist: 

Dental instrument, as exempt from 
rete Maat see Exemptions [18 Cyc 

Exemption from jury duty see Juries 
[24 Cye 205]. 

Liability of parent for service to 
child by see Parent and Child [29 
Cyc 1609]. 

Libelous imputation concerning see 


DENSE—DENUNCIA 


existing one.°° 


construction. 


Denuncia de obra neuva. 
est of the public or of a private owner, against the 
erection of a new building or the repair of an 


Denuncia de obra vieja o ruinosa, 
that a particular edifice threatens damage to a per- 
son’s property by reason of its age or defective 
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A protest in the inter- 


A complaint 


Denuncia falsa (false accusation) consists in 
falsely imputing to another before an administra- 
tive or judicial functionary acts which, if really 
committed and brought to official attention, would 
constitute a crime and require punishment.? 


The 


charge must be against some definite person and not 


Libel and Slander [25 Cyc 3830]. 
Mandamus to control grant of cer- 

tificate to practice see Mandamus 

[26 Cyc 242]. 

Occupation of, as proper subject of 
license see License [25 Cyc 618]. 
Practice of dentistry, as defined see 
[i singe yore and Surgeons [30 Cyc 
Statute relating to, aptness of title 

see Statutes [36 Cyc 1046]. 

Use of dental preparation, as consti- 
tuting infringement of trade-mark 
see Trade-Marks, Trade-Names, 
aes Unfair Competition [38 Cyc 
96. Encyclopedia Brit. [quot Rex 

v. Cruikshanks, 7 Alta. L. 92, 95]. 
[a] “The science of dentistry like 

many others has advanced in later 

times, especially in the direction of 
preserving and repairing teeth and in 
substituting artificial teeth and we 
are entitled to take cognizance of 
what is common knowledge in this 
regard. It is contended that the 
manufacture and supplying of ar- 
tificial teeth is a mechanical trade 
and does nct come within the term 
‘practice of dentistry.’ There may 
be a good deal of force in this ar- 
gument in so far as it applies to the 
manufacture of artificial teeth, but 
the aking of impressions of the 
gums and the connecting of teeth in 
plates to fit the gums and filling teeth 
are not acts which it can be said 
are not included in the term ‘prac- 
tice of dentistry.’” Rex v. Cruik- 

shanks, 7 Alta. L. 92, 95. 

Practice of dentistry see Physi- 
cians and Surgeons [30 Cyc 1565]. 

97. A maxim meaning “A widow 
shall have no part of that which in 
its own nature is indivisible, and is 
not susceptible of division; but let 
the heir satisfy her with an equival- 
ent.” Morgan Leg. Max. [cit Coke 
Litt. p 32]. 

98. Escriche Diccionario. 

[a] In Mexican law, it is a judi- 
cial proceeding, which in its sub- 
stantive characteristics was equiv- 
alent to the inquest of office found, 
at common law; thus, although real 
property might be acquired by an 
alien in fraud of the law—that is, 
without observing its requirements— 
he nevertheless retained his right 
and title to it, but was liable to be 
deprived of it by the proper proceed- 
ing of denouncement. De Merle v. 
Mathews, 26 Cal. 455, 477 [quot Wil- 
liams v. Bennett, 1 Tex. Civ. A. 498, 
507, 20 SW 856]. 

99. Escriche Diccionario. 

[a] The denouncement of a new 
work is a proceeding to obtain an or- 
der of court, in the nature of an in- 
junction, against the construction of 
a new building or other work which, 
if completed, would injuriously af- 
fect plaintiff’s property. Black L. D. 
[cit De Merle v. Mathews, 26 Cal. 455, 
478]; Von Schmidt v. Huntington, 1 
Cal. 55, 63. 

{b] “Conciliacion” compared. — 
“The denouncement of a new work 

. as for instance a building, which 
may, if completed, injuriously affect 
the property of the complainant, is 
of a character similar to the inter- 
dicts of possession, ,.,And in the 


case of retraction, or the rescinding 
of a sale upon the claim of the plain- 
tiff to be allowed to take the property 
at the same price for which it was 
sold to a third person, although cer- 
tain steps may be taken for the 
security of the property previous to 
conciliacion, yet, if the vendee, on his 
appearance before the Judge, resists 
the claim of plaintiff, then a litigated 
suit becomes necessary, which must 
be preceded by the trial of concilia- 
cion.... It follows from the above 
view of the nature of those cuses 
which do not require attempts at 
conciliacion, that suits known in the 
American system of jurisprudence as 
injunction suits, not praying for re- 
lief further than to restrain the de- 
fendant from the performance of a 
specific act, would not, as a general 
thing, require conciliacion under the 
Mexican system; and if the object 
of this suit had been simply to pre- 
vent the threatened sale of the prop- 
erty of the company, without pray- 
ing for a final disposition and set- 
tlement of its affairs, and distribu- 
tion of its effects, we should have 
thought that it was one of those 
urgent cases contemplated by the 
statute in which conciliacion might 
have been dispensed with. But be- 
fore any step could have been taken 
to obtain the extent of relief prayed 
for by this bill, we apprehend that 
it was an essential pre-requisite that 
eonciliatory measures should have 
been tried, within that portion of the 
statute which makes conciliacion 
necessary in those cases in which a 
formal petition is to be put in, which 
may occasion a litigated suit.” Von 
Schmidt v. Huntington, 1 Cal. 55, 63. 
See also Conciliation 12 C. J. p 386; 
Mines and Minerals [27 Cyc 600]. 
{c] In Mexican mining law the 
term refers to the delation or ac- 
cusation which a person who desires 
to rehabilitate an old mine makes 
of the default which the former 
owner has committed and by which 


the previous title has been lost. 
Strictly speaking, it has no proper 
application to anything connected 


with the title of a new mine, al- 
though it has been introduced into 
California parlance as signifying the 
representations of a discoverer, but 
such use of the term is against all 
authority. Castillero v. U. S., 2 Black 
(U. S.) 17, 110, 17 L. ed. 360. 

1. Escriche Diccionario. 

2. Spain.—Pen. Code art 340. 

Philippine.—Pen. Code art 326. 

{a] Similar definition—U. S. Vv. 
Lat, 11 Philippine 269, 271. See also 


Acusacion O Denuncia Falsa 1 C. J. 
p 1189. 
{[b] Thus (1) a false charge of 


partiality, exemplified in the alleged 
perversion of evidence, against a 
judge and court clerk will support a 
prosecution for denuncia falsa. Sen- 
tence Spanish Supr. Trib. June 26, 
1877, 16 Jur. Cr. 695. (2) A lawyer 
who formulates and presents, al- 
though in another’s name, such a 
charge cannot shield himself behind 
his professional privilege if he is 
the real author of the offense, Sen- 
tence Spanish Supr. Trib. Nov. 11, 
1879, 21 Jur, Cr, 273, (3) But the 
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a merely general one.® 
complaining to him.* 


judicial order.® 
Requisites. 


false witness who, although he sup- 
ports the charge by his testimony, 
does not present it cannot be held 
liable either as principal (coautor) or 
as accomplice (complice). Sentence 
Spanish Supr. Trib. March 16, 1871, 
2 Jur. Cr. 52. 

3. Sentence Spanish Supr. Trib. 
July 11, 1877,.17 Jur. Cr. 61 (where 
the alcalde complained in general 
terms of the unsatisfactory condi- 
yon of the municipal secretary's of- 

ce). 

4. “A policeman is not an admin- 
istrative or judicial officer in the 
sense which that word is used in the 
above article. (Viada, vol. 2, 476.) 
Therefore one who makes complaint 
to a policeman, granting that it be 
false, is not liable to prosecution un- 
der said article 326.” U.S. v. Qui- 
roga, 7 Philippine 388, 390. Viada 
says (Comm. Pen. Code II p 476) 
that the expression “funcionario ad- 
ministrative o judicial’ naturally in- 
cludes those who belong to the prose- 
cuting department. In a case dis- 
posed of in its sentence of May 22, 
1883 (28 Jur. Cr. 482), the Spanish 
supreme tribunal, reversing a sen- 
tence of conviction upon. other 
grounds, failed to consider the objec- 
tion that the original complaint was 
not made to a judge having terri- 
torial jurisdiction of the offense. 

5 “It is alleged that upon that 
occasion plaintiff, seeing the defend- 
ant at the dock at Legaspi en route 
with various boxes of merchandise 
to Manila, called a_ policeman, 
charged the defendant with robbery, 
and procured his arrest without a 
warrant and his detention at the po- 
lice station for a few hours, after 
which defendant was released with- 
out further proceedings; and that as 
a result of this unlawful detention 
defendant missed his boat and suf- 
fered heavy damages because of his 
failure to reach the Christmas and 
New Year’s market in Manila, for 
which he was bound with his goods, 
and because of the deterioration of 
these goods as a result of his fail- 
ure to find an immediate sale there- 
for. The trial court appears to have 
been of opinion that the alleged un- 
lawful acts of the plaintiff from 
which the alleged damages to the de- 
fendant arose would constitute, if 
proven, the crime of acusacion 6 de- 
nuncia falsa, as defined and penal- 
ized in article 326 of the Penal Code, 
and excluded all evidence as to this 
cause of action relying upon the de- 
cision of this court in the case of 
Quiros v. Tan-Guinlay, 5 Philip- 
pine 675.... It is evident, there- 
fore, that the provisions of that ar- 
ticle are in no wise applicable to the 
case under review, and we are of 
opinion that the defendant was en- 
titled to a hearing upon his counter- 
claim, to an opportunity to prove the 
damages alleged therein. and to have 
such damages, if proVen, recognized 
and provided for in the judgment in 
this action.” Yap Unki v. Chua Jam- 
ee. 14 Philippine 602, 607, 608. 

6. Viada Comm. Pen, Code p 


476. 
7. Sentence Spanish Supr. Trib. 
Jan. 2, 1874, 10 Jur. Cr. 5 (where 


A mere policeman is not 
such an official as is contemplated in the provision 
defining this offense, and it is not committed by 
Consequently a proceeding to 
recover damages for unlawful detention resulting 
from such a complaint need not be authorized by 


The accusation must be false,® and it 
is not committed where the statements of the ac- 
cuser are found to be substantially true, although 
the accused is not convicted of all offenses charged.‘ 
Moreover, it seems that, if the charges were made in 
good faith and upon what appeared to be sufficient 


DENUNCIA 


falsa.® 


a erime.! 


ceedings either 


the statements of the accuser justi- 
fied a prosecution not only for al- 
lanamiento de morada, forcible entry 
of a dwelling, but also for frustrat- 
ed hurto larceny); Sentence Spanish 
Supr. Trib. April 5, 1883, 28 Jur. Cr. 
287 (where the disappearance of the 
accused’s child was proved, although 
the charge of dealing foully with it 
was not sustained); Sentence Span- 
ish Supr. Trib. May 22, 1883, 28 Jur. 
Cr. 482 (where the charge was nobo, 
and the accused were found guilty 
of estafa). Compare the sentence of 
May 6, 1874 (10 Jur. Cr. 563), where 
the lessor of a piano charged the les- 
see with having refused to return it, 
and, although the latter was acquit- 
ted of any offense, a conviction of the 
former of denuncia falsa was re- 
versed. See also Sentence Supr. 
Trib. Febr. 25, 1875, 12 Jur. GY. Loc 
Sentence Spanish Supr. Trib. March 
5, .1884,.31. Jur. Cr. 465. ' 

8. Spain.—Sentence Supr. Trib. 
March 29, 1878. See Sentence Supr. 
Trib. Jan, 21;, 1884, 30; Jur. Cr...152 
(where a public official forwarded 
to his superior charges by third per- 
sons of a criminal nature and even- 
tually. found to be false, where the 
alealde of a certain town made 
charges against a municipal officer 
based upon assurances made by two 
thirds of the municipal council). See 
also Sentence Supr. Trib. April 6, 
1885, 34 Jur. Cr. 637. 

Philippine — ‘Even though the evi- 
dence was not sufficient to show that 
Roscom had committed the crime 
charged against him, is that fact suf- 
ficient to justify a conviction of 
Casimiro del Campo of the crime of 
false accusation? Article 326 of the 
Penal Code provides that the crime 
of false accusation or complaint is 
committed by any person who false- 
ly charges arother with acts which, 
if committed, would constitute an 
offense upon which a _ prosecution 
might be instituted by the Govern- 

ment on its own motion, if such 
charges be made to any executive or 
judicial officer, whose duty it is to 
investigate or punish such felony. 
We believe that in addition to the 
fact that the accusation is “false, it 
must appear that the accuser knew 
that it was false at the time the same 
was presented. It is not sufficient 
to sustain a complaint of false ac- 
ecusation to show simply that the 
proof was not sufficient to convict 
the accused. That rule would sub- 
ject every complainant to the pos- 
sibility of a.complaint for false ac- 
cusation. We believe that it must 
be shown that the accuser ‘falsely 
charged’ another with an _ offense 
upon which a prosecution might be 
instituted. That is to say, that the 
accuser knew or had good reason to 
believe that the accusation at the 
time it was presented contained false 
charges. Many complaints are pre- 
sented charging another with an of- 
fense, ete., and finally, after trial, it 
is shown to the satisfaction of the 
courts, that all of the charges in the 
complaint were in fact false, as they 
were applied to the particular de- 
fendant. That fact, however, is not 
sufficient of itself to condemn the 


information, the accused is not guilty of denuncia 
But a subsequent confession of their fals- 
ity, if knowingly made, will not save the accused 
from punishment ;® nor will the mere fact that they 
were made in the form of a supposition.!° 
the charge must be such as, if true, would constitute 
A final judgment, order, or writ dis- 
missing the complaint presented by the accuser is a 
prerequisite to the institution against him of pro- 


Again, 


And this 


eriminal 12 or ceivil.!3 


prerequisite is not complied with by directing the. 
fiscal to prosecute the accused for some other, al- 
though analogous, offense.14 But these must be in- 


accuser. In our opinion it must be 
shown that the accuser knew that 
such accusations were false or had 
good reason to believe that they were 
false, at_the time they were made.” 
U. S. v. Del Campo, 26 Philippine 67, 


vee 

9. Sentence Spanish Supr. Trib. 
June 15, 1872, 6 Jur Cr. 8. 

10. Sentence Spanish Sues Trib. 
Oct., 5, 1886, 37. Jur...Cr. 

11. Sentence Spanish cere Trib. 


May 6, 1874, 10 Jur. Cr. 563; Sentence 
Spanish Supr. Trib. Febr. 8, 1877, 16 
Jur. Cr. 181; Sentence Spanish Supr. 
Trib. March 5, 1884. But compare 
Sentence Spanish SURE Trib. Febr. 
25, 1875, 12 Jur. Cr. 138 

12. Spain.—Pen. Code art 340. 

Philippine.—Pen. Code art 326. “It 
will be observed that when the court 
disposed of the case for theft against 
Carlos Magalona it did not direct 
proceedings to be commenced by the 
fiscal against Agustina Barrera for 
false accusation. Article 326 requires 
this-to be done when the court be- 
low is of the opinion that the accusa- 
tion is false. Instead of making 
such an order the court made an or- 
der reserving to Carlos Magalona his 
right to prosecute a civil action 
against her. We hold with the court 
below, and’‘for the reasons stated in 
its decision, that that provision is an 
integral part of the offense defined 
in article 326, and that there can be 
no prosecution for a false accusation 
unless the court in dismissing the 
first case expressly orders the prose- 
cuting attorney to proceed against 
the complaining witness in that case 
for a violation of this article. This 
part of the article has not been re- 
pealed or in any way affected by Gen- 
eral Orders, No. 58.” Per Willard, J., 
in U. S. v. Barrera, 4 Philippine 461, 


462. See also U.S. v. Lat, 11 Philip- 
pine 269. 
13. “Article 326 of the Penal Code 


provides, as we have held in the case 
of U. S. v. Agustina Barrera. 4 Phil- 
ippine 461, (3 Off. Gaz. 411), that no 
prosecution for a false accusation or 
complaint in a criminal case can be 
commenced unless the judge, in dis- 
missing the first complaint, orders 
a complaint to be filed against the 
complaining witness for false accu- 
sation. The judgment dismissing 
the complaint against this defendant 
contained no such _ provision. We 
hold that this article applies not only 
to a criminal proceeding against the 
complaining witness, but also to civil 
proceedings, and that no action to re- 
cover damages in a civil suit can be 
maintained by the person arrested 
against the person presenting the 
complaint, unless in the order acquit- 
ting the person arrested the judge 
certifies that the complaint was ma- 
licious, as required by said article 
326. The defendant in this case, 
therefore, is not entitled to recover 
any damages by reason of the crimi- 
nal DF orcoH ton against him.” Per 
Willard, J., in Quiros v. Tan-Guinlay, 
5 Philippize, 675, 679. See also Ecla- 
rin v. Tayabas, 32 Philippine 368, 
375;. Grattage v. Standard Fuel Cow 
20 Philippine 460. 

14. ‘Article 326 of the Penal Code, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


stituted if the evidence in the principal cause is 
sufficient.1° However, the rule is restricted to prose- 
eutions for denuncia falsa and cannot be applied 


to any other, such as calumnia.'® 


must also find that there are sufficient grounds for 


proceeding against the accused.1? 


mination of that question rests in its sound dis- 


eretion.18 


The penalty for denuncia falsa consists of a fine 1° 


coupled with imprisonment.?° 


DENY. To contradict ;?1 to gainsay;?2 to declare 
to be untrue ;?* to withhold;*4 to refuse to grant.?® 

DEODAND. Literally ‘‘A thing forfeited to 
God.’’?6 In English law, any personal chattel what- 
ever, animate or inanimate, which, becoming the im- 
mediate instrument by which the death of a human 
creature was caused, was forfeited to the king, 
for sale and a distribution of the proceeds in alms 


which defines and penalizes the crime 
of denuncia falsa (false accusation 
or denunciation) expressly provides 
‘that the denouncer or accuser, how- 
ever, Shall not be proceeded against 
unless by virtue of .a final sentence, 
or order, equally final, of the court 
which took cognizance of the crime 
imputed and which dismissed the 
complaint.’ No such order having 
been issued in this case, the trial 
court was without jurisdiction of the 
crime with which the appellants were 
charged. The information should, 
therefore, be dismissed, with the 
costs in both instances de oficio, but 
without prejudice to the filing of a 
new complaint for the crime of per- 
jury, in accordance with the above- 
cited order.”’’ U.S. v. Lat, 11 Philip- 
Pine 269, 271. 
15. Spain.—Pen. Code art 340. 
Philippine.—Pen. Code art 326. 


16. Sentence Spanish Supr. Trib. 
Nov. 27, 1876, 15 Jur. Cr. 549. 
17. Sentence Spanish Supr. Trib. 


Jans 3,5, 13845; 24, Juri Cr275; 

18. Sentence Spanish Supr. Trib. 
. Febr. 10, 1877, 16 Jur. Cr. 192; Sen- 
tence Spanish Supr. Trib. Nov. 4, 
1880;.23 Jur. Cr. 230. 

19. Spain.—From 625 to 6250 pe- 
setas (125 to 1250 dollars) Pen. Code 
art 341. 

Philippine.—Pen. Code art 327. 

2®. Spain.—‘‘Any person guilty of 
making a false accusation or com- 
plaint shall suffer the penalty of 
presidio correccional in its medium 
and maximum degrees, if the offense 
imputed be a grave felony; if the 
offense imputed be a less grave fel- 
ony, the penalty shall be prision cor- 
reccional in its minimum and medi- 
um degrees; if the offense imputed 
be a misdemeanor, the penalty shall 
be arresto mayor. In all cases a fine 
of not less than six hundred and 
twenty-five and not more than six 
thousand two hundred and fifty pese- 
tas shall be imposed.’ Pen. Code 
art 341. Where the false denuncia- 
tion took the form of a charge of 
damage to a public forest, it was 
held to be a falta (misdemeanor) 
only meriting the minimum penalty 
of arresto mayor. Sentence Supr. 
Trib. June 14, 1880, 22 Jur. Cr. 465. 
Where the charge was that the ac- 
cused snatched from the hands of 
the accuser money which he- was 
counting, it was held to impute a 
“grave” crime. Sentence Supr. Trib. 
July 10, 1885, 35 Jur. Cir. 391. 

Philippine.—Pen. Code art 327. 

21. Longwell v. Day, 1 Mich. N. 
P. 286, 288. f 

[a] “fo be ignorant of” distin- 
guished.—A statute (Wagner St. p 
1017 § 15). requiring plaintiff in his 
repiy to “deny” specifically each al- 
legation controverted by him, is not 
satisfied by plaintiff's statement in 
his reply that he does not know 
whether or not a certain state of 
facts exists. Watson v. Hawkins, 60 
Mo. 550, 553. 

22. Longwell v. Day, 1 Mich. N. P. 


DENUNCIA—DEPART 


God’s wrath.27 
The trial court 


And the deter- 


286, 288. 
23. Hankins v. Helms, 
178, 182, 109 P 460. 


12 Ariz. 


hae Beck vy. Allen, 58 Miss. 143, 
25. Beck v. Allen, 58 Miss. 143, 


162. 
[a] “Deny, refuse, or neglect.”— 
A penalty being imposed by by-law 
upon the selling of meat on Sunday, 
and it being further provided thereby 
that any offender who should deny, 
refuse, or neglect to pay such pen- 
alty should be liable to an action of 
debt for it, it was not necessary, in 
order to support such an action, to 
prove a previous demand. Although 
the words ‘deny” and “refuse” im- 
ply a previous request, the word 
“neglect” does not. Butchers’ Co. v. 
Bullock, 3 B. & P. 434, 127 Reprint 


236. 

26. Parker-Harris Co. v. Tate, 135 
Tenn. 509, 514, 188 SW 54, LRA 
1916F 935. 


27. Parker-Harris Co. v. Tate, 135 
Tenn, 599, 514, 188 SW 54, LRA1916F 


935. 

[a] Historical—‘“At the base of 
the doctrine was superstition—the 
implication that the cart or the ox 
drawing it, for example, was moral- 
ly affected from having caused the 
death. So far was this the case that 
Blackstone says that the forfeiture 
applied, even though the offending 
cart belonged to the person killed. 1 
Blacks. Com., 301; Holmes, Common 
Law, 24; 2 Pollock & Mait., History 
of English Law (2d Ed.), 473. The 
doctrine fitly belorged to an age in 
which an action for a death negli- 
gently or tortiously caused was not 
permitted against the culpable per- 
son of true moral responsibility. If, 
however, that person’s vehicle was, 
though inanimate, the occasion of 
his own death, it was a deodand for 
pious uses. Needless to say, histo- 
rians record that the ‘pious uses’ un- 
der the control of the king and his 
almoner became a_ scandal which 
moderns would describe as being 
graft. The doctrine, after being 
subtly refined and pared down, was 
discarded in England by Stat. 9 and 
10, Victoria, Chapter 62. To the 
eredit of American jurisprudence, 
from the outset the doctrine was 
deemed to be so repugnant to our 
ideas of justice as not to be includ- 
ed as a part of the common law of 
this country.” Parker-Harris Co. v. 
Tate, 135 Tenn. 509, 514, 188 SW 
54, LRA1916F 935. 

{b] Similar definition—‘Any per- 
sonal chattel that even accidentally 
eaused the death of a rational be- 
ing was forf2ited to the sovereign 
and sold the proceeds being distrib- 
uted to the poor, as a cart that ran 
over a person, a weapon and_ the 
like.” Daniels v. Homer, 139 N.C. 
219, 223, 51 SE 992, 994, 3 LRANS 
997 [cit 1 Blackstone Comm. p 300]. 

28. Black L. D. 

[a] It was abolished by St. 28 
Edw. III, but is considered by Lord 
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to the poor by his high almoner, for the appeasing of 


DE ODIO ET ATIA, A writ directed to the 
sheriff, commanding him to inquire whether a pris- 
oner charged with murder was committed upon just 
cause of suspicion, or merely propter odium et 
atiam (through hatred and ill will); and if, upon 
the inquisition, due cause of suspicion did not ap- 
pear, then there issued another writ for the sheriff 
to admit him to bail.?8 

DE ONERANDO PRO RATA PORTIONE, A 
writ for charging according to a rateable proportion, 
which lay for a joint tenant, or tenant in common, 
who was distrained for more rent than his propor- 
tion of the land came to.?® 

DEP. An abbreviation for the word ‘‘deposit,’’ 3° 

DEPART. To go forth or away.*+ 

In maritime law. To leave a port.*2 


Coke to have been revived by St. 
42 Edw. III. Burrill L. D. [eit 3 
Blackstone Comm. p 129]. 

29. Black L. D. 

30. Johnson y. Atkins, 44 Fla. 185, 
190, 382 S 879, 881. See generally 
Abbreviations 1.C. J. p 276. 

31. Webster Int. D. To same ef- 
fect In re Jack Sen, 36 Fed. 441, 442, 
13 Sawy. 510. 

[a] “Return” an antonym.—The 
word in the statute of limitations, 
being used in connection with the 
word ‘return,’ comprehends all per- 
sons who are without the territory, 
and is not limited to the inhabitants 
of the territory, and applies as well 
to persons coming from abroad as to 
citizens of the country going abroad 
for a temporary purpose and then 


returning. Burnes v. Crane, 1 Utah 
179, 182. 
[b] “Depart from the state.”— 


Blodgett v. Utley, 4 Nebr. 25, 29. 

[ec] “Depart without leave.”— 
Where a recognizance provided for 
forfeiture if defendant should de- 
part without leave, whereas the stat- 
ute required that the recognizance 
should be given to bind defendant to 
appear for examination, it was held 
that, if the intent of the clause in 
the recognizance was to hold the 
prisoner after the examination, then 
it meant more than to appear for 
examination, as required by statute, 
and should be rejected as surplusage. 
State v. Bobb, 39 Mo. A. 5438, 549. 

{d] Departing the realm.—It is a 
“departing the realm” and an act of 
bankruptcy within St. 13 Eliz. ¢ 7 § 
1, if a natural-born subject of Eng- 
land, domiciled abroad, comes to 
England for a temporary purpose, 
and leaves it sooner than he intend- 
ed, to avoid an arrest. Williams v. 
Nunn, 1 Camp. 152, 155. See also In 
re Moravian Soc., 26 Beav. 101, 53 
Reprint 835 (holding that trustees cf 
a charity disqualified on departing 
the country were not disqualified by 
a temporary absence). 

32. Burrill L. D. To same effect 
The Satellite, 188 Fed. 717, 721; The 
Helen Brown, 28 Fed. 111, 112; The 
Harriet, 11 F. Cas. No. 6,099, 1 Story 
251; The John Farron, 13 F. Cas. No. 
7,341,.14,-Blatehf.. 24, 29; U:.S.. Vv. 
Grush, 26 F, Cas. No. 15, 268, 5 Mason 
290; Young v. The Orpheus, 119 Mass. 
179, 185; Rockefeller v. Thompson, 4 
N. Y. Super. 395; Union Ins. Co. v. 
Tysen, 3 Hill (N. Y.) 118, 126. 

[a] “Sail” distinguished.—(1) A 
warranty to depart on or before a 
certain day, in a policy of marine in- 
surance, is a warranty to be out of 
port on or before that day. It thus 
differs from a warranty to sail. A 
ship that sailed before the day 
named, but was kept within the har- 
bor by adverse winds until after that 
day, was held not to have complied 
with a warranty to depart. Moir v. 
Royal Exch. Assur. Co, 3 M. & S, 
461, 105 Reprint 683, 6 Taunt. 241, 
245, 1 ECL 596, 128 Reprint 1027 
(where the court, per Gibbs, C. J., 
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there is but one 
eral departments.*® 


said: “To ‘sail’ is to sail on the voy-| 
age. To ‘depart,’ must be to depart 
from some particular place”). (2) 


So under the Embargo Act of 1808, / 
to depart from port meant to go out! 


of port, not merely to break ground, 
to set sail, - leave the port. The} 


Active v. U. S.. 7 Cranch 100, 3 L. ed.| 
$2 


33. Black L. D. 
D ent: 
reactive department of: 
State government see States [36, 
Cye $54]. 
United States government 
United States [39 Cye 703]. 
Mandamus to control head of state} 


see) 


[mod 1 = Cas. No. 35, 1 Paine} 


H 
| 


ance.$ 


75 P18, 20. 


{e] A governor of the almuhoune| 


is a head of a department within the 
meaning of a provision of a city 
charter prohibiting heads of depart- 


|}menis from being interested in the} 


purchase of any property belonging 
to the corporation. Roosevelt v. 
Draper, 23 N. Y. 318. 

{a] The Louisville school board 
is not, strictly speaking, a “depart- 
ment of municipal government” 
| the city, but is an independent cor- 
poration having in charge the educa- 


tional facilities of the city of Louits-/| 


ville. Louisville v. Louisville School 
| Ba., 119 Ky. 574, 84 SW 729, 730. 
fe] Military department.—The de- 


or federal department see Manda-/ partment of adjutant and inspector 
| general is not a “military depart- 


mus [26 Cyc 227]. 
Suit. against a department of state 


government as a suit against the) 


State see States [36 Cyc 919]. 
Department of the interior: 

Approval of secretary on convey- 
ance of Indian land see Indians [22 
Cyes137 


Authority as to sale or disposition | 


of public land see Public Lands 
[32 Cyc 1000]. 


| 488 note T]. 
3s. 


ment” within the meaning of a gen- 
eral order of the War Department 
granting double rations to officers 
commanding military departments. 
Parker v. U. S., 1 Pet. CU. S.) 293, 7 
L. ed. 150. See also Military [27 Cyc 


v. Germaine, 99 U. S, 


U.S. 
25 L. ed. 482 (as the depart- 


508, 510, 


| ment of state, or of the treasury). 


Control of, as to tide land-in Alaska | 


see Public Lands [32 Cye 799]. 


| The term as 


Removal of trespasser from Indian | 


reservation see Indians [22 
141]. 
Supervision of lease of Indian land 
see ere a [22 Cyc 127]. 
propriate 4 oe J. p 1458 note 49. 
“Chief of department” see Chief 11 
Cc. J. p 749 note 52 [e]. 
“Pire d ent” see Municipal 
Corporations [28 Cye 540]. 


“Head of department” see Head of; 


Department [21 Cyc 380]. 
“Land department” see Land De- 
partment [24 Cyc 842]. 
“Principal departmen: 
pal [31 eve 1173 note 50]. 
“Public ent” see Public 
Danette [32 Cye 755]. 
35. Carlyle v. Oxford County, 30 
Ont. L. 413, 419, 5 OntWN 728, 18 


28, 


ning and 
State v. Arkansas Lumber Co. (Ark.) 
188 SW 671, 672 


ic. 


36. Carlyle v. Oxford County, 30 
Ont. L. 413, 419, 5 OntWN 728, 18 
DomLR 759. 


37. Black L. D. 

[a] The city conncil of Boston is 
not a “department,” within the mean- 
ing of the term as used in a statute 
vesting the executive powers of the 
city in the mayor, to be exercised 
through the several officers and 
boards of the city in their respec- 
tive departments. Commercial Wharf 


Corp. v. Boston, 208 Mass. 282, 94 NE 
805, 807. 
[b] “Department report."—A _ re- 


port made by a court or by its direc- 
tion in obedience to some require- 
ment of the law is a “department re- 
port,” within the meaning of the 


t” see Princi-} 


Cyc | 


term as used in a state constitution | 


requiring all officers of executive de- 
partments and publietinstitutions to 
make full and complete reports to 
the governor, and requiring the 
judges of courts inferior to the su- 
Ppreme court to report in writing to 
the judges of the supreme court. Gil- 
lette v. Peabody, 19 Colo. A. 356, 362, 


{a] “Heads of de ents."— 
used in U. S. Const. art 
the principal officers in 
each of the executive departments 
mentioned in the same section. “Con- 
gress recognized this in the act cre- 


2 § 2 means 


| ating these subdivisions of the ex- 
department” see Ap-_ 


ecutive branch by giving to each of 
them the name of a department. 
Here we have the Secretary of State, 
who is by law the head of the De- 
partment of State, the Departments 
of War, Interior, Treasury, ete. And 
by one of the latest of these stat- 
utes reorganizing the Attorney-Gen- 
eral’s office and placing it on the ba- 
sis of the others, it is called the 
Department of Justice. The associ- 
ation of the words ‘heads of depart- 
ments’ with the President and the 
eourts of law strongly implies that 
something different is meant from 
the inferior commissioners and bu- 
reau officers, who are themselves the 
mere aids and subordinates of the 
heads of the departments. Such, 
also, has been the practice, for it is 
very well understood that the ap- 
pointments of the thousands of 
clerks in the Departments of the 
Treasury, Interior, and the others, 
are made by the heads of those de- 
partments, and not by the heads of 
the bureaus in those departments.” 
U. S. v. Germaine, 99 U. S. 508, 510, 
25 L. ed. 482. 

{b] Imcome Tax Act applied.— 
“Public offices and employments of 
profit” in the United Kingdom with- 
in English Income Tax Act (1842) 
§ 146 sched. E rule 3 Bre public of- 
fices or employments which are ex- 
ercised in the United Kingdom. 
Therefore a person who is in the em- 
ployment of an English limited com- 
pany whose head office is in England, 
but who exercises his employment 
wholly outside the United Kingdom, 
does not come within that rule, nor 
is he employed in a “department” in 
the sense in which that term is used 
in § 147 of the act, so as to make 
his office one exercised constructive- 
ly at the head office of the company 
in Great Britain. Pickles v. Foster, 
[1913] 1 K. B. 174. 


of | 


DE PARTITIONE FACIENDA—DEPARTURE 


DE PARTITIONE FACIENDA. A writ which 
lay to make partition of lands or tenements held by 
several as coparceners, tenants in common, ete.5$ 

DEPARTMENT.** The word involves the idea of 
something which forms part of a larger thing,® 
and, in the ease of a school, of part of a school, just 
as in the ease of a departmental store there is but 
one store, although it comprises several departments, 
or in the ease of a faculty of a college or university 
faculty, although it comprises sev- 
One of the divisions of the 


executive branch of government ;‘* a part or division 
of the executive government.S Also a province or 
business, assigned to a particular person;‘* a sub- 
division of business,*° as running a train, clearing 
away a wreck, repairing a track, ete.‘ 
DEPARTURE.® 
from the course preseribed in the policy of insur- 


In maritime law. A deviation 


In pleading. When a party quits or departs from 
the ease or defense which he has first made and has 
recourse to another;** where one defense is aban- 


39. U. S. v. Belew, 24 F. Cas. No. 
14,563, 2 Brock. 280, 281 (where it is 
said: “The business assigned to a 
particular person is, according to this 
definition, in his department. The 
business belonging to the post-office, 
is in a department of the post-office; 
a person employed in that business, 
is a person employed in a department 
of the post-office. If, then, the car- 
rying of the mail be a part of the 
business of the post-office, it would 
seen that the person who carnes it, 
is a person employed in a_ depart- 
ment of the general post-office”). 

40. Gulf, ete, R. Co. vy. Warner, 
$9 Tex. 475, 479, 35 SW ‘864. To 
same effect Central R. Co. v. Keegan, 
160 U. S. 259, 264, 16 SCt 269, 40 L. 
ed. 418; Chicago House Wrecking Co. 
v. Birney, 117 Fed. 72, T7, 54 CCA an 
oe Master ana" Servant (26 Cc 

{a] Municipal service—Where a 
statute conferred upon the city coun- 
cil the power to provide for the em- 
ployment of such clerks, and other 
persons in any of the departments of 
the city government as the exigen- 
cies of the public service may de- 
mand, the court said: “The word 
‘departments’ is not used here in a 
technical sense. Wherever, im any 
branch or portion of the city govern- 
ment, services are necessary for 
which provision has not been made, 
the want may be supplied by the au- 
thority of/that section. The purpose 
of the legislature was to enable the 
city council to see that the city gov- 
ernment should be provided with the 
necessary facilities for the efficient 
transaction and conduct of its busi- 


ness.” Morgan vy. Denver, 14 Colo, 
A. 147, 59 P 619, 622. 
41. Gulf, ete, R. Co. v. Warner, 


89 Tex. 475, 479, 35 SW 3864. 
42. Departure: 

As ground for 
tachment § 33. 

By insolvent debtor with property, 
as an act of bankruptcy see Bank- 
ruptey § 71. 

Ne exeat to prevent see Ne Exeat [29 
Cye $82]. 

Of party after accrual of action as 
affecting limitation of action see 
Limitations of Actions [25 Cyc 


attachment see At- 


[a] synonymous.— 
The terms “deviation” and . “depar- 
ture,” in a marine policy, are in most 
eases synonymous, both meaning a 
violation of some express or implied 
provisions of the contract; and un- 
derwriters can be discharged only by 
showing that the assured had deviat- 
ed or departed from their contract. 
Pheenix F. Ins. Co. v. Cochran, 51 Pa. 
143 (per Hampton, P. J., approved by 
Sup. Ct.). See also Deviation [14 


ed.—It is 
a word of different meaning from 
“sailed,” and imports an effectual 
leaving of the place behind; hence if 
the vessel is detained or driven back, 
although she may have sailed, there 
is no departure. Bond v. Nutt, Cowp. 
601, 607, 98 Reprint 1262 (per Lord 
Mansfield) [quot Union Ins. Co. v. 
Tysen, 3 Hill (N. Y.) 118, 126]. See 
also Depart ante p 489 note 32 [a]; 
Marine Insurance [26 Cye 625, 728]. 

44 Kimberlin v. Carter, 49 Ind. 
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doned or departed from, which was first made, and 
recourse is had to another; and when the second 


plea contradicts the first plea, and 


matter pursuant to it, gomg to support and fortify 


iG. 
DEPASTURE. 


111, 112; White v. 
89 [cit Coke Litt. 304a]; Andrus v. 
Waring, 20 Johns. (N. Y.) 153, 163; 
Richards v. Hodges, 2 Saund. 83, S4a, 
note 1, 85 Reprint 751. 

45. Allen yv. Watson, 16 Johns. 
(N. Y.) 205, 206; Bartlett v. Wells, 
iB. & S. ] 
Reprint 924. See also Justices of the 
Peace [24 Cyc 737]; Pleading [31 
Cye 255-261]. 

46. Black = D. 

“Depasture: 
the eee “owner” see Owner [29 Cyc 
1550 note 28]. 


Joy, 13 N. ¥. 83, 


In old English law, to pasture.*® 


836, S41, 101 ECL 836, 121) 


as included within 


DEPARTURE—DEPENDENCE 


does not contain 
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DEPENDENCE. The state of deriving exist- 
ence, support, or direction from another;*? the state 
of being subject to the power and operation of 
extraneous force,** as dependence is the natural con- 


dition of childhood; the dependence of life upon 


solar heat.*® 


Duval v. Hunt, 34 Pla. 85, 125, 
15 S 876. F 

{a] Applied to relatives.—In speak- 
ing of the obligation of an aunt to- 
ward her nephews and nieces whom 
she had largely supported, the court 
said: “Having undertaken to rear, 
train and nurture them, and having 
contributed largely to their support 
) and maintenance, undoubtedly, there 
rested upon her a moral obligation 
to continue so to do, as long as they 
were in a state of dependence; and 
the word dependence, as here used, 
is not restricted to support and main- 


| 


tenance—food and clothing. It is in- 
tended to include moral and mental 
training, and that care and nurture 
which would be prompted by the 
feelings of affection which the testi- 
mony indicates existed between this 
aunt and the children of her unfortu- 
nate sister.” American Nat. Bank v. 
Cruger, 31 Tex. Civ. A. 17, 24, 71 SW 
784. 

48. Duval v. Hunt, 34 Fla. 85, 125, 
15 S 876. 

49. Duval vy. Hunt, 34 Fla. 85, 125, 
15 =e 876. See alse Dependent post 
Pp 554. 
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I. DEFINITIONS AND CLASSIFICATION 


[§ 1] A. Definitions 

856. British possession. The expression ‘‘ British 
possession’’ means any part of His Majesty’s do- 
minions exclusive of the United Kingdom; and 
where parts of such dominions are under both a cen- 
tral and a loeal legislature, all parts under the cen- 
tral legislature are deemed to be one British posses- 
sion? 

A colony is any part of His Majesty’s. dominions 
exclusive of the British Islands and of British In- 
dia; and where parts of such dominions are under 
both a central and a local legislature, all parts: un- 
der the central legislature are deemed one colony.” 

A British settlement means any British possession 
which has not been acquired by cession or conquest, 
and is not for the time being within the jurisdiction 
of the legislature of any British possession.* 

The expression ‘‘dependencies’’ is used to signify 
places which have not been formally annexed to the 
British dominions, and are therefore, strictly speak- 
ing, foreign territories, but which are practically 
governed by Great Britain, and by her represented 
in any relations that may arise towards other for- 
eign countries. Most of them are ‘‘protectorates,’’ 
that is, territories placed under the protection of the 


1. Interpretation Act, 1889 (52 & 
Ear ec. 63), s. 18 (2) 


‘ enactments, 
Ibid., s. 18 (3). For the pur- 


4 Geo. 5, c. 16), extending additional 
As from 5th November, 7. As 
1914, Cyprus is part of the British 


British sovereign, generally by treaty with the na- 
tive rulers or chiefs. Cyprus and Weihaiwei are 
foreign territories held by Great Britain under spe- 
cial agreements with their respective sovereigns, but 
administered under the Foreign Jurisdiction Act, 
1890, on the same general lines as protecterates. 
India, including both the native States and the 
strictly British territory of that empire, is frequent- 
ly spoken of as our great dependency. 

857. Crown colonies are those in which the 
Crown retains complete control of the public officers 
carrying on the government, and the legislative 
power is either delegated to the officer administer- 
ing the government,° or is exercised by a Legislative 
Council which is nominated by the Crown either 
entirely ® or partly,’ the other part being elected. 
In these colonies, with seven exceptions,® the Crown 
has reserved to itself the power of legislating by 
Order in Couneil, which is the original constitutional 
method of legislating for the colonies. 

858. Protectorates, although not parts of His 
Majesty’s Dominions, are administered in much the 
same manner as Crown colonies. In protectorates, 
and also in Cyprus and Weihaiwei, the Crown retains 
complete control of the public officers carrying on 


Islands, British Honduras, 
in British Guiana, Fiji, 
Malta, Mauritius, Jamaica, the fed- 


poses of the Act to regulate sen- 
tences passed by colonial courts in 
cases over which jurisdiction is given 
by Imperial Acts, the word “colony” 
includes India, but not the Isle of 
Man or the Channel Islands (Courts 
(Colonial) Jurisdiction Act, 1874 (387 
& 38 Vict. c. 27), s. 2). 

3. British gh Satay Act, 1887 
(50 & 51 Vict. c. 54), s. 

4 53 & 54 Vict. c. $7. For the 
purposes of the Post Office Act, 1913 
(3 & 4 Geo. 5, c. 11), Cyprus was a 
British protectorate. See, 
Foreign Jurisdiction Act, 1913 (3 & 


ice ‘ 
. Labuan, Trinida@/and Tobago, Turk’s 


dominions (Cyprus (Annexation) Or- 
der in Council, 1914 (M. E. L., Supp. 
No. 2, p. 76); see also Cyprus (Mus- 
sulman Religicus Property) Order in 
Council, 1915 (Stat. R. & O., 1915, No. 
1195)). 

5. As in Gibraltar, Ashanti, Vir- 
gin Islands (see also under note iT; 
infra), St. Helena, and Basutoland. 

. As in Ceylon, the Falklands, 
Gambia, Gold Coast, Grenada, Hong 
Kong, St. Lucia, St. Vincent, Sey- 
ehelles, Sierra -‘Leone, Southern Ni- 

geria, Straits Settlements, including 


eral Legislative Council of the Lee- 
ward Islands. Each of the several 
presidencies of this last group has 
a nominated Legislative Council, ex- 
cept the Virgin Islands, the laws of 
which are made by the Governor of 
the Leeward Islands. The Bahamas, 
Barbados, and Bermuda have legis- 
latures consisting of two chambers, 
the upper nominated, the lower elec- 


tive. 
8. Namely, Basutoland, British 
Honduras, the Bahamas, Barbados, 


Bermuda, Jamaica and the Leeward 
' Islands. 
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the government. By Orders in Council under the 
Foreign Jurisdiction Act, 1890,9 the legislative 


power has been delegated either to a High Commis- | 


sioner administering a group of protectorates 1° or 
to the officer administering the government of the 
particular protectorate 1 or to a Legislative Council 
in the protectorate,!? or to the Legislative Council 
of an adjoining colony to which the protectorate is 
attached for the purposes of administration.1* In 
all the protectorates, and also in Cyprus and Weihai- 
wei, the Crown exercises under the Foreign Juris- 
diction Act, 1890,4 a concurrent right of legislation 
by Order in Council. 

859. Dominions*® are those colonies which pos- 
sess elective legislatures to which the executive is re- 
sponsible as in the United Kingdom, the only officer 
appointed and controlled by the Crown being the 
Governor or Governor-General. These colonies are 
divisible into two categories: first, those in which 
the legislature consists of two chambers, the upper 
chamber (or Senate, or Legislative Council) being 
either elective® or nominated by the Crown;** 
and, secondly, those in which there is only one legis- 
lative chamber (House of Representatives or Assem- 
bly +8). 

860. Administration. British colonies and pro- 
tectorates are administered’ through the Colonial 
Office, which also exercises control over certain 
protected States.t® India is under a special depart- 
ment known as the India Office. British possessions 
as above defined include the Isle of Man and the 
Channel Islands. These, however, are not under 
the Colonial Office, but matters which arise concern- 
ing them are referred to the Home Office; and they 
are by statute 2° included with the United Kingdom 
under the expression ‘‘ British Islands.’’ © 

9. 53 & 54 Vict. c. 37. See, fur- 
ther, Foreign Jurisdiction Act, 1913 
(3 & 4 Geo. 5, c. 16); Halsbury’s 


Laws of England, title Constitutional 
Law, Par. 697. 


and the Canadian provinces of Que- 
bee and Nova Scotia, in Newfound- 
land, New South Wales, Queensland, 
New Zealand, Natal, the Transvaal, 
and the Orange River colony. 


[§§ 1-2 


[§ 2] B. The Colonial Office; Its Departments and 
Officials. 

861. Sovereign in Council. Colonial affairs have 
always, it would seem, so far as they were viewed 
as matters of state, come under the supervision of 
the Sovereign; and Orders in Council, by which the 
policy approved by the Severeign in his Privy Coun- 
cil was carried out, were originally the instruments 
of government of all the colonies. 

Secretary for Colonies. Since 1854 colonial af- 
fairs have been the sole charge of a principal Sec- 
retary of State, to whose department at the present 
time are assigned two under-secretaries, one parlia- 
mentary changing with the ministry, four assistant 
under-seeretaries, with a chief clerk, a legal assist- 
ant, and a staff of principal, first-class, and second- 
class clerks.?+ 

862. Distribution of duties of Colonial Office. 
The Colonial Office is now 2? divided into three de- 
partments, the first of which deals with the self- 
governing colonies, and is known as the Dominions 
Department, to differentiate the status of the self- 
governing provinces of the empire from that of the 
Crown colonies. The staff of this department is in 
no way concerned with the Crown colonies, except 
in the ease of those Crown colonies and protectorates 
in the Pacific and connected with South Africa 
whose interests are closely related to the adjoining 
self-governing colonies. The department is charged 
with all questions of emigration, and is in close 
touch with the Commercial Intelligence Committee 
of the Board of Trade. The Secretary of the Im- 
perial Conference belongs to it, with direct access 
to the Secretary of State, though he also has his 
own special and separate duties. The second de- 
partment of the Colonial Office is styled the Crown 
which was united in 1672 to the 
Council for Trade, and was thence- 
forward known as the Council of 


Trade and Plantations. Between 


In| 1667 and 1695 this council was sup- 


[a] Egypt was constituted a pro- 
tectorate as from 18th December, 
see Egypt Order in Council, 
M. E. L., Supp. No. 2, p. 373). 

10. As in the Bechuanaland pro- 
tectorate, Swaziland and Basutoland, 
North-West Rhodesia (South African 
High Commission), and the groups 
of islands included in the Western 
Pacific High Commission. 

11. As in North-East Rhodesia, 
Northern Nigeria, the northern ter- 
ritories of the Gold Coast, Uganda 
and Somaliland. So also Weihaiwei. 

12. As in the East Africa 
Protectorate, Nyasaland (formerly 
known as _ British Central Africa), 
and South Rhodesia. So also Cyprus, 

13. As in the protectorates of the 
Gambia, Sierra Leone, and Southern 
Nigeria. 

14. 53 & 54 Vict. c. 37, s. 5. See 
note 9, supra; R. v. Crewe (Earl), Ex 
i Sekgome, [1910] 2 K. B. 576, 


15. New Zealand became the Do- 
minion of New Zealand by Royal 
proclamation of September 9, 1907, 
taking effect from September 26, 1907. 
See also the meaning of “self-gov- 
erning dominion” in the Copyright 
Act, 1911 (1 & 2 Geo. 5, c. 46), s. 35 
(1); Naval Discipline (Dominion 
Naval Forces) Act, 1911 (1 & 2 Geo, 
Dy a Crt). oS- (3); Seal Fisheries 
(North Pacific) Act, 1912 (2 & 3 Geo. 
5, c. 10), s. 5 (2). See also Copyright 
and Literary Property'13 C. J. § 77. 

16. As in the Australian Common- 
wealth and the Australian states of 
Victoria, South Australia, Tasmania, 
and Western Australia, and the Cape 
of Good Hope. 

17. As in the Dominion of Canada 


these last two colonies the legisla- 
ture may, after four years from the 
first meeting of the councils (1907), 
pass laws to make them elective 
(Transvaal Constitution letters pat- 
ent December, 1906, Orange River 
Colony Constitution letters patent 
June, 1907). The Senate of the Union 
of South Africa is, for ten years after 
the establishment of the Union, to 
be partly nominated and partly elec- 
tive (South Africa Act, 1909 (9 Edw. 
7, c 9), s. 24). 

1s. As in the Canadian provinces 
of Ontario, New Brunswick, Prince 
Edward Island, Manitoba, British Co- 
lumbia, Alberta and Saskatchewan. 
The North-West Territories are gov- 
erned by a Commissioner;’and the 
Commissioner in Council is empow- 
ered to make ordinances for the Ter- 
ritories. The Yukon territory has a 
special local administration by @ 
Commissioner under instructions giv- 
en by order of the Dominion Privy 
Council or the Minister of the In- 
terior. 

19. As to. protected States, see p 
502, post. The Foreign Office admin- 
isters such jurisdiction as His Maj- 
esty possesses in certain Oriental 
countries, such as Turkey, Persia 
and China, where there is a civilized 
form of government. Zanzibar seems 
to come under this category; see Dp 
502, post. 

20. Interpretation Act, 1889 (52 
& 53 Vict. c. 63), s. 18 (1); see also 
pp 527 et seq.. post. 

21. At the Restoration in 1660 co- 
lonial affairs were formally intrusted 
to a committee of the Privy Council. 
In the same year a separate Council 
of Foreign Plantations was created, 


pressed, and its functions were ex- 
ercised by the Privy Council; but it 
was revived at the latter date, and 
lasted till 1782, when it was abol- 
ished (Civil List and Secret Service 
Money Act, 1782 (22 Geo. 3, ec. 82)), 
and its functions ordered to be trans- 
ferred to a committee of the Privy 
Council, not appointed, however, till 
1784 (Order in Council, March 5, 1784, 
amended by Orders in Council, Au- 
gust 22 and August 25, 1786), under 
the style of Committee for Trade and 
Foreign Plantations. During the 
interval colonial affairs were dealt 
with by a branch of the Home De- 
partment. A Secretary of State for 
the American or Colonial Department 
was appointed in 1768; but this de- 
partment was abolished along with 
the Council of Trade and Plantations 
on the separation of the American 
colonies (the United States of Amer- 
ica) in 1782. In 1794 a Secretary of 
State was,appointed for war and the 
colonies, though the two departments 
were not really united until 1801. 
From the former date, however, the 
Committee for Trade and Foreign 
Plantations gradually ceased to have 
any connection with colonial affairs, 
and became what is now known as 
the Board of Trade. After the con- 
elusion of the French war the Secre- 
tary of State devoted himself chiefly 
to the colonies, and was usually 
called Secretary of State for the Col- 
onies; and in 1854 a separate Secre- 
tary for War was created; see Colo- 
nial Office List, Part I. 

22. See despatch of the Earl of 
Elgin on the reorganisation of the 
Colonial Office, September, 1907, in 
Parliamentary Paper Cd. 3,795. : 
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Colonies Department, and is charged with all the ad- 
ministrative and political work of the Crown colon- 
ies and protectorates. The third is the General De- 
partment, which deals with the legal and general 
routine business of the office, with all personal ques- 
tions arising in the Crown colonies, and also with 
such matters common to all the Crown colonies as 
currency, banking, postal and telegraph services, 
education, medical and sanitary questions, pensions, 
patronage ete. In connection more especially with 
this department four standing committees for pat- 
ronage and promotions, railways and finance, con- 
cessions and pensions, have been established. 

Of the four assistant under-seeretaries of State, 
one takes charge of the Crown Colonies Department; 
another takes charge of the General Department, 
presides over the standing committees, and is legal 
adviser to all the departments; and another takes 
charge of the Dominions Department, and has a 
junior assistant under-secretary assoeiated with him, 
who is also permanent secretary to the Imperial 
Conference. i 

863. The Crown agents for the colonies act as 
commercial and financial agents in the United King- 
dom for all the Crown colonies.?? They receive in- 
structions directly from the Colonial Governments, 
but are supervised by the Secretary of State in mat- 
ters of importance or on questions of principle. 
Their salaries are fixed by the Secretary of State, 
but paid out of funds received from the Govern- 
ments for which'they act, in accordance with a scale 
of charges fixed by the Secretary of State. Requisi- 
tions from*the colonies are dealt with under rules 
and regulations for His Majesty’s colonial service. 

The self-governing colonies, except Newfoundland, 
have established agencies of their own, under the 
direction of High Commissioners or Agents-General, 
appointed by the several colonies. 

[§ 3] ©. Constitutions of the Colonies. 

864. The Commonwealth of Australia was con- 
stituted by an Act of the Imperial Parliament ?* 
which empowered the Sovereign in Council to de- 
clare by proclamation the colonies of New South 
Wales, Victoria, South Australia, Queensland, Tas- 
mania, and Western Australia to be united in a fed- 
eral commonwealth,?> directed that each of the ex- 
isting colonies and any colonies or territories subse- 
quently admitted should be called a State,?® and 
enacted the form of the constitution.27 The Federal 
Parliament consists of the King (represented by the 
Governor-General,?*) a Senate, and a House of Rep- 
resentatives.*® The Senate comprises six members 
chosen for six years from each State, but the num- 
ber may be increased or diminished so long as each 
State is equally represented, and no original State 
has less than six senators.2® The House of Repre- 
sentatives has twice as many members as the Sen- 
* 23. See Colonial Office List, Part 


Constitution Act (63 & 64 Vict. c. 12) 
- Commonwealth of Australia 
Constitution Act (63 & 64 Vict. c. 12), 


{a] Norfolk Island, the affairs of 
. which were formerly administered 37. 
24. Commonwealth of Australia! by the Governor for the time being 
of New South Wales, was placed un- 
der the authority of the Common-j/and the States, see p. 
wealth of Australia (Order in Coun- 
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ate, chosen for three years, unless the House is 
sooner dissolved.*! | The qualifications of members 
of the Senate and of members of the House of 
Representatives are the same. They must be twenty- 
one years of age, qualified as electors, resident three 
years, and subjects natural-born or naturalized five 
years.** The number of members of the House of 
Representatives may be increased or diminished by 
the Commonwealth Parliament.’ Senators and rep- 
resentatives may resign; and their places are va- 
cated by absence without permission for two con- 
secutive months of any session,?4 or by becoming 
subject to certain disabilities, becoming bankrupt or 
insolvent, or accepting payment for services.° Of 
either body one-third of the whole number of mem- 
bers constitutes a quorum.*® Provision is made for 
resolving disagreements between the Senate and the 
House of Representatives *7 by a joint dissolution 
and a joint sitting in each ease.?® 

The executive power is vested in His Majesty, 
exercisable by the Governor-General as his repre- 
sentative, with the advice of a Federal Council com- 
posed of members chosen and summoned by him to 
hold office during his pleasure,*® and including the 
officers (not exceeding seven) appointed by him to 
administer the several departments of state accord- 
ing to the exigencies of parliamentary government.*® 
The judicial power is vested in a High Court,*! with 
jurisdiction both original and on appeal from the 
several States.4 The collection of revenue and its 
distribution between the Commonwealth and the 
States with uniform customs and excise duties and 
inter-State free trade is provided for; and not more 
than one-fourth of the net revenue from customs 
and excise is to be appropriated to meeting the ex- 
penses of the Commonwealth.*? State rights are 
preserved over the rivers, for conservation or irri- 
gation.4# An inter-State commission has been ere- 
ated to regulate trade and commerce, and to pre- 
vent unfair railway preferences or discriminations.*® 
State debts may be taken over by the Common- 
wealth.*6 

The constitutions, parliaments, and laws of the 
several States are protected,#7 and the admission of 
new States provided for.*® Alterations of the fed- 
eral constitution require an absolute majority of 
each House, and must then be submitted to the 
electors, not less than two, nor more than six months, 
afterwards; and if in a majority of States a ma- 
jority of electors voting approve, and also a major- 
ity of. all the electors voting throughout the Com- 
monwealth, then the law may be presented to the 
Governor-General for the King’s assent.*® No alter- 
ation in the proportionate representation of any 
State in either House, or of the minimum number 
of representatives of any State in the House of 
Representatives, or of the limits of any State, or 


£400 a year (ibid., art. 48). 
Tbid., art. 57. 

38. As to the respective legisla- 
tive powers of the Commonwealth 
516, post. 


39. Commonwealth of Australia 


s. 3. The fundamental principle of| cil, 30th March, 1914 (Stat. R. & O.,| Constitution Act (63 & 64 Vict. c 
the constitution of the Common-/ 1914, No. 528)). 112), arts. 61-63. v 

wealth is federal in the strict sense| 26. Commonwealth of Australia Tbid., arts. 64, 65. iri ee 
of ane Even eh that 5h fed- aoe ae eet Vict. c. 12), s. 6. wer TIbid., art. 71. See pp. , 535, 
erating states, while agreeing on a s id., Ss " 

measure of delegation, yet in the|. 28. Ibid. art. 2. 42. commen Werle. Cg ata 
main continue to preserve their orig- 29. Ibid., art. Constitution Act (63 & ct. c. 12), 
inal constitutions A.-G. for _the 30. Ibid., art. 7. arts. 73, 75, 76. gabe 
Commonwealth of Australia v. Colo-| 31. Ibid., arts. 24, 28. 43. Ibid., pea = : 

nial Sugar Refining Co., Ltd., [1914] 32. Ibid., arts. 16, 34. 44. Ibid., art. pete 

A. C, 287, P. C.;.and.see Jones v. 33... Ibid.,. art... 27, 45. Ibid., arts. ‘ 1-103, 
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of the provisions of the constitution relating thereto, 
ean be made without the approval of a majority of 
the electors of that State.°° 

865. New South Wales. Responsible government 
was conferred upon New South Wales by: the In- 
perial Constitution Act of 1855,°' which empowered 
the Sovereign to assent to the Constitution Act of 
the colony passed in 1853.52. Further colonial legis- 
lation on the subject has since taken place. There 
is now a Legislative Council of sixty-one members 
appointed by the Crown for life, unpaid except the 
President and the Chairman of Committees and the 
Ministers. The Legislative Assembly consists of 
ninety members, elected by ballot on one and the 
same day for three years, unless the assembly is pre- 
viously dissolved.5* The electorate is composed of 
all subjects of His Majesty, natural-born or natur- 
alized, of the age of twenty-one years, resident in 
the State for one year continuously, and in the elec- 
toral district for one month. Members of the police 
force, who are all in the employment of the State, 
have a vote. In 1902 the franchise was conferred 
upon women. 

866. Queensland. The constitution of Queens- 
land was established by Act of the colony passed in 
1867 ** under powers granted by an Order in Coun- 
eil > validated by an Act of the Imperial Parlia- 
ment.*® The Legislative Council consists of forty- 
four members, nominated by the Governor for life. 
The Legislative Assembly consists of seventy-two 
members, elected by ballot. A recent Colonial Act 5 
provides for male and female adult franchise, on a 
twelve months’ residential qualification. Plural vot- 
ing is not allowed. No property qualification is re- 
quired for members in either House. 

867. Victoria. Responsible government was es- 
tablished in Victoria by an Act of the colony passed 
in 1854, and assented to by the Sovereign in Coun- 
eil, in pursuance of an Act of the Imperial Parha- 
ments By this and subsequent colonial legislation 
there is a Legislative Council of thirty-four mem- 
bers, one of whom represents the public service and 
the railways, elected for six years, half retiring 
every three years, exempt from dissolution except 
on account of disagreement with the Assembly. 
There is a property qualification both for members 
and electors. The Legislative Assembly consists of 
sixty-five members, representing as many districts, 
and two members representing the railways, and one 
the public service. The members are elected vir- 
tually by manhood suffrage, for three years unless 
the Assembly is previously dissolved.®® There is no 
property qualification for members, and no plural 
voting is allowed. 

868. South Australia. The constitution of South 
Australia was established by Act of the colony 
passed in 1856,°° under the authority of an Imperial 
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place on the subject. The Legislative Council now 
consists of eighteen members, elected by ballot for 
six years, half retiring every three years. If the 
Council twice reject a Bill twice passed by the 
House of Assembly, a general election having inter- 
vened, it may be dissolved, or additional members 
may be ealled up; but in the latter ease no vacan- 
cies may be filled up while the number of members 
is eighteen or more. A member of the Council must 
be thirty years of age, a subject of His Majesty, and 
a resident in the State for three years. An élector 
must be twenty-one years old, also a subject of His 
Majesty, and have been six months on the electoral 
roll, with a property qualification. The House of 
Assembly consists of forty-two members, elected for 
three years, subject to an earlier dissolution. Mem- 
bers must be qualified electors. Electors must be of 
full age, subjects of His Majesty, and must have 
been six months on the roll. Women may vote in 
the election of both Houses.*? 

869. Western Australia. The constitution of 
Western Australia was established in the colony in 
1890 by an Act of the colony scheduled to an Act 
of the Imperial Parliament,** by which latter Act 
the Sovereign was empowered to assent, by Order 
in Council, to the eolonial Act. There has been 
subsequent colonial legislation on the subject. There 
is now a Legislative Council of thirty members, 
elected for six years. Members must be thirty years 
old, resident in the State for two years, natural- 
born subjects of His Majesty or naturalized and 
resident for five years. Electors may be of either 
sex, must be twenty-one years old, subjects of His 
Majesty, resident in the State for six months, and 
must have property of a certain value in the elec- 
toral district. The Legislative Assembly consists of 
fifty members, elected fol three years. Members 
must have resided in the State for twelve months, 
be twenty-one years old, His Majesty’s subjects, 
natural-born or naturalized for five years and res- 
ident two. Hleetors may be of either sex, must be 
subjects of His Majesty, resident for six months in 
the State, and either resident, or possessing prop- 
erty, in the district for which they vote. 

870. Tasmania. The constitution of Tasmania 
was established by an Act of the colony,®* which was 
passed in 1854, and received the Royal Assent in 
1855, under the authority of an Imperial Act,®> and 
amended since by further legislation of the colony. 
There is now a Legislative Council of eighteen mem- 
bers, elected for six years, ‘unless reduced to less 
than nine in number. Members must be thirty years 
of age and natural-born or naturalized subjects of 
His Majesty, with a property qualification. The 
House of Assembly consists of thirty-five members, 
natural-born or naturalized subjects of His Majesty, 
elected by ballot for three years.°® Hlectors must 
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resident for twelve months. Women have a vote. 
Members of the Commonwealth Parliament cannot 
sit in either House, nor can members of a Common- 
wealth Ministry be Ministers of the colony. 

871. Territory of Papua. British New Guinea, 
formerly administered as a Crown colony, has be- 
come a dependency of the Commonwealth of Aus- 
tralia, under the name and style of the Territory of 
Papua.®? 

872. New Zealand. Responsible government was 

conferred upon New Zealand in 1852 by an Act of 
the Imperial Parliament ®* establishing a General 
Assembly consisting of the Governor, a nominated 
Legislative Council, and an elective House of Repre- 
sentatives. Members of the Council are appointed 
for seven years. The House of Representatives con- 
sists of eighty members, including four Maories 
elected by the natives.°® Women of both the Huro- 
pean and native races may vote. Huropean electors 
must be of age, resident one year“in the State and 
three months in an electoral district. Every adult 
Maori, resident in a Maori electoral district, may 
vote without being registered. 
' 873. Cape Colony. Responsible government was 
established in Cape Colony by an Act of the colony 
passed in 1872,7° and assented to by the Sovereign 
by Order in Couneil dated August 9 of the same 
year. By that and subsequent legislation there were 
established a Legislative Council of twenty-six mem- 
bers, with a property qualification, elected by ballot 
for seven years, presided over ex officio by the Chief 
Justice, and a House of Assembly of one hundred 
and seven members, elected by ballot for five years, 
paid office-holders other than Ministers being in- 
eligible. The franchise is the same for both Houses 
with a small property qualification. Colour is no 
bar, but every voter on registration must be able to 
write his name, address, and oceupation.”4 By stat- 
ute speeches may be made either in English or 
Dutch. 

874. Natal. The colony of Natal received re- 
sponsible government by an Act of the colony passed 
in 1893,"* and assented to by the Sovereign the same 
year. A Legislative Council was thereby created, 
consisting of thirteen members, with a property 
qualification, summoned by the Governor, for ten 
years, five or eight vacating their seats every five 
years alternately. There is also a Legislative As- 
sembly of forty-three members, qualified as electors, 
elected for four years, subject to the earlier dissolu- 
tion.’? Electors must have a property qualification. 

875. Transvaal. The Transvaal received respon- 
sible government by Letters Patent, dated December 
6, 1906. The Legislature consists of a Legislative 
Council of fifteen summoned by the Governor;" 
members must be thirty years of age or upwards, 
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and resident for three years in the Colony,’ six 
being a quorum; and a Legislative Assembly of 
sixty-nine ‘® elected for five years, unless sooner dis- 
solved,’* by white male British subjects of twenty- 
one years of age, exclusive of persons on full pay 
in His Majesty’s regular forces,’® twenty-one being 
the quorum.’® Voters must be resident for six 
months next before the commencement of the fram- 
ing of a general register, and must not have been 
convicted of certain crimes, nor in receipt of public 
relief within the above-mentioned period. Any per- 
son qualified as voter may be eleeted as member 
either of the Council or the Assembly,’ but a mem- 
ber of the latter must not hold any office of profit 
under the Crown other than as a Minister, nor be a 
rehabilitated insolvent or in liquidation, nor be 
declared of unsound mind. After the expiration of 
four years from the date of their first meeting the 
legislature may make the Council elective. The leg- 
islature must hold a session at Pretoria once a 
year.s! Hither the English or the Dutch language 
may be used for debates, papers, or proposed laws; 
but the journals, minutes and proceedings of both 
Houses must be in Hnglish.6* Acts are published 
in the ‘‘Gazette’’ in both English and Duteh,®® but 
are enrolled on record in the office of the Registrar 
of the High Court in English.8* Disagreements be- 
tween the two Houses are resolved by “joint sittings 
convened by the Governor.®® 

876. Orange Free State. The Orange River Col- 
ony, now called the Orange Free State,8° received 
responsible government by Letters Patent dated 
June 5, 1907. The legislature consists of a Legis- 
lative Council of eleven summoned by the Qovy- 
ernor,’’ who must be thirty years of age and resi- 
dent for three years in the Colony,*® four being a 
quorum;*® and a Legislative Assembly of thirty- 
eight °° elected for five years, unless sooner dis- 
solved, by the white male British subjects of twenty- 
one years of age, exclusive of persons on full pay 
in His Majesty’s regular forces,®! ten being the 
quorum.®? Voters must have been resident six 
months before the commencement of framing the 
general register,®* not convicted of certain crimes, 
nor in receipt of public relief within the above 
period. Any person qualified as voter may be 
elected member of either House.®* The legislature 
must hold a session once a year ® at Bloemfontein.” 
Either English or Duteh may be used in debates, 
papers, or proposed laws; but the journals, minutes 
and: proceedings of both Houses must be in Eng- 
lish.°7 Acts are published in the ‘‘Gazette’’ in both 
English and Dutch,®* but are enrolled on record in 
the office of the Registrar of the High Court in Eng- 
lish. Disagreements between the two Houses are 
resolved by joint sittings convened by the Governor.’ 
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877. Union of South Africa. The Union of South 
Africa, was constituted by an Act of the Imperial 
Parliament,’ which empowered the King in Couneil 
to declare by proclamation the colonies of the Cape 
of Good Hope, Natal, the Transvaal, and the Orange 
River Colony to be united in a Legislative Union,* 
and directed that each of the colonies should become 
original provinees of the Union, the name of the 
Orange River Colony being changed to Orange Free 
States The King in Council may, on addresses 
from the Union Parliament, admit into the Union 
the territories administered by the British South 
Africa Company,® and transfer to the Union the 
government of any other territories belonging to or 
under the protection of His Majesty and inhabited 
wholly or in part by natives.’ The Executive Gov- 
ernment is vested in the King to be administered by 
His Majesty in person, or by a Governor-General as 
his representative,’ with the advice of an Executive 
Council composed of members chosen and summoned 
by him to hold office during his pleasure,® and in- 
cluding the officers (not exceeding ten in number) 
appointed by him to administer the departments of 
State as the King’s Ministers of State for the 
Union. No Minister of State may. hold office longer 
than three months, unless he is or becomes a mem- 
ber of either House of Parliament.’ All executive 
powers existing in the colonies at the establishment 
of the Union are, as far as they continue in existence 
or can be exereised, vested in the Governor-General 
or Governor-General in Council or other appropriate 
analogous authorities, unless the South Africa Act 
or the Parliament otherwise provide? Pretoria is 
the seat of Government, but Cape Town is the 
seat of the legislature 1* of the Union, and Bloem- 
fontein the ordinary place for the sittings of the 
Appellate Division of the Supreme Court of South 
Africa’* The Parliament of the Union consists of 
the King, a Senate, and a House of Assembly, 
summoned by the Governor-General to meet at least 
onee a year!® The Governor-General may dissolve 
both Senate and Assembly simultaneously, or the 
Assembly alone, but not the Senate within ten years 
after the establishment of the Union’® For ten 
years after the establishment of the Union the Sen- 
ate will, in respect of the original provinces, be 
constituted of eight senators nominated by the Gov- 
ernor-General in Council for ten years, one-half 
heing seleeted mainly on the ground of their thor- 
ough aequaintanee with the reasonable wants of the 
coloured races in South Africa, and of eight senators 
elected, before the proclamation of the Union, for 
ten years for each original province, by the two 
Houses of such colony specially summoned by the 
Governor sitting together as one body, and presided 
over by the Speaker of the Legislative Assembly. 
If the seat of a nominated senator becomes vacant, 
the Governor-General in Council must nominate an- 
other senator to hold his seat for ten years. If the 
seat of an elected senator becomes vacant, the pro- 
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vincial council of the province for which such sen- 
ator has been elected must elect another senator for 
the unexpired portion of the ten years.17 After the 
expiration of ten years Parliament may provide for 
the constitution of the Senate. Until it has done 
so the provisions set out above as to nominated sen- 
ators continue in operation; eight senators will be 
elected for ten years, unless the Senate be sooner 
dissolved by the provincial council and the members 
of the House of Assembly elected for each province; 
if an elected senator’s seat becomes vacant, a suc- 
cessor must be elected in the same way for the 
unexpired part of the ten years.14 

A senator must (1) be not less than thirty years 
of age; (2) be qualified to be registered as a voter 
for the election of members of the House of Assem- 
bly in one of the provinces; (3) have resided for 
five years within the limits of the Union as existing 
when he is elected or nominated; (4) be a British 
subject of European descent; (5) if an elected sen- 
ator, he must be the registered owner of immovable 
property within the Union of not less than £500 
value above mortgages thereon; residence and prop- 
erty within a colony before incorporation in the 
Union are to be treated as residence and property 
within the Union.1® Twelve senators constitute a 
quorum.” The House of Assembly will continue for 
five years from its first meeting unless sooner dis- 
solved by the Governor-General.24 The original 
number of members of the House of Assembly is 
fifty-one for the Cape of Good Hope, seventeen for 
Natal, thirty-six for the Transyaal, and seventeen 
for the Orange Free State.22, The numbers may be 
automatically increased in identical proportions to 
the male adult European population in each province 
according to a census taken in 1911, and every five 
years thereafter, until the mumber of members of 
the House for the original provinces reaches the 
total of one hundred and fifty, and not further un- 
less Parliament otherwise provides;?* but they may 
not be diminished before that or until after ten 
years from the establishment of the Union.24 The 
qualifications of voters for the House of Assembly 
must be prescribed by Parliament by law; but no 
person registrable as a voter in the Cape of Good 
Hope at the establishment of the Union is to be 
disqualified in that province by reason of his race 
or colour only, unless by bill passed by both Houses 
of Parliament sitting together and agreed to on 
the third reading by not less than two-thirds of 
the total number of members of both Houses. And 
no person on the register in any province at the 
passing of such Jaw shall be removed therefrom by 
reason only of disqualification based on race or 
colour.24“, Meanwhile the existing qualifications of 
parliamentary voters in the several colonies will 
enure for the elections to the House of Assembly 
in the corresponding provinces. But no member 
of His Majesty’s regular forces on full pay may 
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be registered as a voter.2° The existing laws as 
to elections to the Houses of Parliament in the 
colonies will apply mutatis mutandis to elections 
in the provinces to the House of Assembly. At 
any general election to the House all polls must 
be taken on the same day throughout the Union.** 
Provision is made for the appointment, before the 
establishment of the Union, of a commission of 
judges from the several colonies to delimit electoral 
divisions in the various provinces,** each to return 
one member;”® and after every quinquennial census 
the Governor-General in Couneil is to appoint a 
commission of three judges of the Supreme Court 
of South Africa, acting with the same power and 
on the same principles, to redivide if necessary the 
electoral divisions, and allocate accordingly the 
number of members in each province,*® any altera- 
tion in those respects to come into operation at 
the next following general election.*! The qualifi- 
cations of a member of the House ef Assembly are 
the same as those of a senator, exclusive of any 
age limit or property qualification.’* Both senators 
and members of the House of Assembly may resign 
their seats.** They vacate their seats on conviction 
for any crime or offence entailing imprisonment with- 
out the option of a fine for not less than twelve 
months, unless followed by an amnesty or free 
pardon, or after the lapse of five years; on un- 
rehabilitated insolvency; on declaration of insanity; 
on accession to any office of profit under the Crown 
within the Union, except a Minister of State for 
the Union, a pensioner of the Crown, a member 
of His Majesty’s naval or military forces on re- 
tired or half-pay, or of the naval or military forces 
of the Union not wholly employed by the Union; 
on becoming disqualified, or on failing for a whole 
ordinary session to attend without special leave 
from the House they are members of.*4 A penalty 
of £100 a day is attached to sitting as member 
of either House while knowingly disqualified.*® 
Thirty members constitute a quorum of the House 
of Assembly.*° No member of either House of Par- 
lament can be chosen or can sit as a member of 
the other House; but every Minister of State who 
is a member of either House may sit and speak in 
both, but only vote in that of which he is a mem- 
ber.*? 

Each province has an administrator, appointed for 
five years as far as practicable from among resi- 
dents in the province, and a deputy administrator,*# 
and a council, elected and undissolvable for three 
years, of the same number of members as the 
province sends to the House of Assembly, but never 
less than twenty-five, qualified, as also their electors, 
in the same way as electors of members of the 
House of Assembly.*® Any member of a provincial 
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council elected to either House of Parliament there- 
upon vacates his seat on the council. Hour persons 
are to be elected by each provincial council, at its 
first general meeting after a general election, to 
form, with the administrator as chairman, an ox« 
ecutive committee for the provinee, with all powers, 
authorities, and functions at the establishment of 
the Union vested in or exercisable by the Governor. 
or Governor in Council or any minister of any eol- 
ony. The administrator and any other member of 
the committee, not a member of the council, may 
take part in the couneil’s proceedings, but has 
not a vote,*! 

Provision is made for the constitution of a con- 
solidated revenue fund, and a railway and harbour 
fund;** payment of the annual interest on the pub- 
lic debts of the colonies; the transfer of colonial 
property to the Union; the vesting in the Governor= 
General of Crown lands, public works ete., mines 
and minerals, ports, harbours, and railways;!* the 
assumption by the Union of the debts of the col- 
onies;*° the constitution of a harbour and railway 
board; the administration of railways, ports and 
harbours, and uniformity in railway rates;'’ the 
appointment of a Controller and Auditor-General; 
the compensation of colonial capitals for diminution 
of prosperity by reason of their ceasing to be seats 
of government;** for the continuation of existing 
colonial laws;4® for free trade throughout the 
Union; for securing the equality of the Nngelish 
and Dutch languages ;°! effectiveness throughout the 
Union of naturalisation in any of the eolonies;>4 
preservation of rights of officers of the public serv- 
ices of the colonies;** the control and administration 
of native affairs and of matters specially or dif- 
ferentially affecting Asiatics by the Governor-Gen- 
eral in Counceil;®* and the devolution on the Union 
of all rights and obligations under conventions or 
agreements binding on any of the colonies.®® 

878. Dominion of Canada: Canadian provinces, 
The constitution of Canada was conferred upon it by 
the British North America Act, 1867,"° since modi- 
fied by subsequent Imperial ®’ and colonial legisla- 
tion. There is one Parliament for the Dominion, 
comprising a Senate of eighty-seven members, with 
a property qualification, nominated for life by the 
Governor-General, twenty-four of whom sit for On- 
tario, twenty- four for Quebec, and the remainder for 
the othér provinces; and a House of Commons of 
two hundred and fourteen members, elected by bal- 
lot for five years unless Parliament is sooner dis- 
solved, without property qualification, on the basis 
of the population at each decennial census, so that 
Quebee shall always have sixty-five members, and 
the other provinees in proportion, ‘The franchise is 
regulated by the provincial legislatures.®* 
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35. Ibid., s. 55. 43. Ibid, s. 119 
36. Ibid., s. 49. Tbid., 


44. 
Each senator and 45. 


such remuneration as the provinclal 
with the approval 


Governor-General, determines, of Canada 


ss, 121-123, 125, 


[1914] A. C. 287, P. C. (the principle 
of the constitution of the Dominion 
under the British North 
America Act, 1867 (80 & 381 Viet, ¢, 
8), diser issed), and sce Jones v, Com. 
monwealth Court of Conciliation and 


of the 


37. Ibid., s. 52. South Africa Act, 1909 (9| Arbitration, [1917] A. C, 628, P. C, 
member of the House of Assembly | Edw. 7, c. 9), 8. 124. at p, 681, as to the headnote In this 
(except salaried Ministers*and the 46. Ibid, ss. 126-131 Cane, 

President of the Senate and the 47. Ibid. s, 182, 57. British North | Amoriea “gy 
Speaker of the Assembly) receives 48. Ibid., s, 133. 1871. (34 Viet, ¢, 28); Parliament o 
£400 a year from the date he takes 49. Ibid, s, 136. Canada Act, 1876 (38 & 39 Viet, oa. 
his seat, subject to deduction for ab- 50, Ibid., s. 136. $8); British North America Act, 1886 
sence during the session or commit- 61. Ibid., s. 137. (49 & bO Vict. ¢. 86) 

tee of £3 a day (s, 56). 62, Ibid, s. 188, 68, The members oe both Flouses 
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The government of each province is administered 
by a Lieutenant-Governor, appointed by the Gov- 
ernor-General, for five years at least. Hach province 
has a Legislative Assembly. That in Quebec consists 
of seventy-four members, elected for four years by 
manhood suffrage; that in Ontario consists of ninety- 
eight paid members, also elected for four years by 
manhood suffrage; that in Nova Scotia of thirty- 
eight members, elected for five years;** that in New 
Brunswick of forty-six elected members;® that in 
British Columbia of forty-two members, elected for 
four years by manhood suffrage, qualified by resi- 
dence for six months;*t that in Prince Edward 
Island of thirty elected members;®? that in Mani- 
toba of forty-one members, elected for four years 
by manhood suffrage;** that in Alberta of twenty- 
five and that in Saskatchewan of forty-one mem- 
bers. Quebec and Nova Scotia have also each a 
Legislative Council, that in Quebee consisting of 
twenty-four members, that in Nova Scotia of twenty- 
one members, each of whom is nominated for life by 
the Lieutenant-Governor in Council. 

879. Newfoundland. In Newfoundland responsi- 
ble government has existed since 1855. There is a 
Legislative Council of eighteen members, including 
the President, nominated by the Crown and holding 
office during pleasure. The Governor has power 
to fill up vacancies provisionally, but not beyond 
fifteen in number, and appoints the President from 
among the members. Five constitute a quorum. 
The House of Assembly now * consists of thirty-six 
members, elected by ballot by eighteen districts for 
four years from date of meeting, some single-mem- 
bered, the quorum being twelve. Members must be 
male British subjects resident in the colony for two 
years with an income of $480, or property worth 
$2,400. Electors must be male British subjects, 
twenty-one years of age, who have been resident 
two years in the colony.®® 

880. Some general remarks. Some Constitution 
Acts °® provide that a councillor’s seat shall be va- 
cated by absence for two successive sessions with- 
out permission. Where a member had obtained 
leave of absence for a year, which covered the 
whole of one session and a part of another, and 
he remained absent for the session wholly covered 
by his leave, for the session partly so covered, and 
for the next subsequent session, it was held that 
this provision came into effect, and that the mem- 
ber’s seat was vacated.®? Contractors for the public 
service are in some Constitution Acts ®* disqualified 
from sitting or voting in the Council or Assembly, 
except where the contract is made by any company 
consisting of more than twenty persons; and a 


65. 
paid. 


receive $2,500 per annum each sub- 
ject to a deduction for non-attend-| 
ance in the case of members of the 
House of Commons. See also British 
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Members of both Houses ar 
The President of the Council 
receives $240 and the other members 
$120 each session. 
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penalty is imposed for disobedience. The penalty, 
however, could not be exacted where a member of 
the Assembly was one of the owners of a ship, 
chartered to the Government by his general agents, 
contrary to his express direction, by an agreement 
which set up no privity of contract between the 
owners of the ship and the Government, no knowl- 
edge of the Government being shown that the agents 
had general authority to bind the member.*® 

881. Mode of grant of constitutions to self-gov- 
erning colonies. It will be noticed that while the 
constitutions of some of the self-governing colonies 
(or dominions) are embodied in Acts of the Im- 
perial Parliament, notably those of the great federal 
communities of Canada and Australia and that of 
the Union of South Africa, most of them, in their 
present form at least, have been enacted by colonial 
Acts authorised or sanctioned by Imperial Acts 
or by Orders of the Sovereign in Council in pursu- 
ance of Imperial Acts.7° It may be noted that six 
of the legislatures which have been referred to are 
elected upon a franchise granted to women equally 
with men; that in ten’? the members of the lower 
House only are paid, and that in six 7* the members 
of both Houses are paid. 

882. Election expenses. In the Dominion and 
Provinces of Canada the cost of parliamentary. elec- 
tions ** is borne by the respective Governments, so 
far as the expenses of ‘returning officers are con- 
cerned; but the personal expenses of candidates and 
the cost of agents and of eanvassing are not in- 
cluded. Hach candidate has to deposit with the re- 
turning officer a sum varying from $200 in the Do- 
minion, Quebec, British Columbia, and Manitoba to 
$100 in Nova Scotia and Saskatchewan, which is re- 
turned if the candidate is elected or receives half the 
number of votes polled by the successful candidate. 
In Prince Edward Island each candidate pays $1.50 
if there is no contest, and $10 if there is a contest, 
which sums are not returned. 

In Cape Colony candidates have to secure or pay 
£50 as security for their proportionate share of the 
polling expenses of elections to the Assembly. The 
expenses of elections to the Legislative Council are 
chargeable against the general revenue of the colony. 
In Natal the cost of all parliamentary elections is 
borne by the colony. 

In the Commonwealth of Australia the entire cost 
of elections to the Senate and House of Representa- 
tives is borne by the Commonwealth. In Victoria 
the expenses of parliamentary elections is paid out 
of the consolidated revenue, a candidate for the Leg- 
islative Council depositing £100, and a candidate 
for the Legislative Assembly depositing £50, which 


are Bes v.| Taylor, [1906] A. C. 378, 
“70. In the case of Cape Colony, 


Members of the! the Order in Council by which Her 


North America Act, 1915 (5 & 6 Geo. 
5, ¢c. 45), s. 1 (number of senators 
provided for under the British North 
America Act, 1867 (30 & 31 Vict. c. 
3), s. 21, increased to ninety-six, and 
not at any time to exceed one hun- 
dred and four). 

59. Paid $500 a session. 

60. Paid $500 a session and trav- 
elling expenses. 

61, Paid $1,200 a sassion and trav- 
elling expenses. 

62. Paid $160 per anrum, $12 for 
postage and travelling expenses. 

63. Paid $1,000 a session and trav- 
elling expenses. 

64. See Newfoundland Act, 
(5 & 6 Vict. c. 120), ss. 1-4. 


1842 


Assembly receive $200 if resident in 
St. John’s, and $300 if-resident else- 
where, each session. As to the appli- 
cation of the Geneva Convention Act, 
1911 (1 & 2 Geo. 5, c. 20), to New- 
foundland, see ibid., s. 1 (5); Geneva 
Convention Ac4, 1911 (Newfoundland) 
Order in Council, 1913 (Stat. R. & O., 


1913, p. 301). 
66. E. g., New South Wales and 
Queensland. t 
67. A.-G. of Queensland y. Gib- 


pon (1887), 12 App. Cas. 442, P. C. 
68. E. g., New South Wales, 


Queensland, and Western Austra- 


lia. 
69. Miles v. MclIllwraith (1883), 
8 App. Cas. 120, P. C.; and compare 


late Majesty assented to the Consti- 
tution Act was not issued in pursu- 
ance of an Act of Parliament. 

71. New South Wales, South Aus- 
tralia, Western Australia, Tasmania, 
Queensland and New Zealand. 

72. New_ South Wales, Victoria, 
Tasmania, Ontario, Nova Scotia, New 
Brunswick, British Columbia, Prince 
Edward Island, Manitoba, Natal (if 
living more tran two miles from the 
seat of government). 

73. The Commonwealth of Aus- 
tralia, South Australia, New Zealand, 
the Dominion of Canada, Newfound- 
land, Cape of Good Hope. 

74. See Blue Book (Cd. 3919) pre- 
sented to both Houses, March, 1908. 


es 
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sums are repaid to candidates who are successful, 
or receive at least one-fifth of the votes of the re- 
spective successful candidates. In New South Wales 
the expense of printing and issuing the electoral 
rolls, providing polling booths, and paying polling 
officers is borne by the State, the candidates bearing 
their own, their agents’, and canvassing expenses. 
No vehicles for the conveyance of voters to the 
poll are allowed. In South Australia the cost of 
elections to both the Legislative Council and the 
House of Assembly is paid by the State, exclusive of 
the candidates’ expenses, which are defrayed by 
themselves. In Queensland the cost of elections to 
the Legislative Assembly is borne by the State, can- 
didates paying to the returning officers £20 each, 
which is repaid to candidates who are successful or 
receive not less than one-fifth of a successful can- 
didate’s votes. In Tasmania. the total election ex- 
penditure in connection with parliamentary elections 
is borne by the State. Each candidate deposits with 
the returning officer £25, which is forfeited if he 
obtains less than one quarter of a successful can- 
didate’s votes. No payments are allowed to persons 
employed before or during elections for promoting 
a candidate’s election; and a candidate’s total ex- 
penditure in connection with an election is limited to 
£50, of which he must transmit a return to the re- 
turning officer within thirty days of the poll. 

In New Zealand the cost of conducting elections 
is paid by the colony. Hach candidate deposits with 
the returning officer £10, which is repaid if he ob- 
tains not less than one quarter of the Votes of a 
successful candidate. 

[§ 4] D. The Colonies and the Navy. 

883. Provision by colonies of vessels of war. The 
legislative authority of any colony may, with the 
approval of His Majesty in Council, from time to 
time provide vessels of war, and raise men and com- 
mission officers for service thereon, and obtain from 
the Admiralty officers and men of the Royal Navy 
for the same purpose. And His Majesty in Council 
may authorise the Admiralty to accept from any 
colony vessels of war with their crews for the Royal 
Navy as well as naval volunteers.‘ The same au- 
thority may also provide that naval volunteers raised 
and maintained in the colony shall form part of 
the Royal Naval Volunteer Reserve constituted un- 
der the Naval Forces Act, 1903;7° and that any 
seamen and others raised and maintained for sery- 


75. Colonial Naval Defence Act, 
1865 (28 & 29 Vict, c. 14), ss. 3, 6, 7. 
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self-governing dominion which has 83. 
adopted that Act for its naval forces 84. 
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ice on board vessels provided by the colonial Gov- 
ernment shall also be bound to service in the Royal 
Navy on emergeney.77 : 

884. Contributions by certain colonies. Under 
the naval agreement of 1903 between the Admiralty 
of the United Kingdom and the Governments of 
the Commonwealth of Australia and New Zealand,’§ 
a naval force is to be maintained on the Australian 
station, consisting of one armoured cruiser of the 
first class, two eruisers of the second class, four 
eruisers of the third class, and four sloops, manned 
by twenty-five officers and seven hundred seamen and 
stokers of the Royal Naval Reserve.’® Provision 
is made for a base.8° Hight nominations for naval 
cadetships are to be appropriated annually to the 
Commonwealth, and two to New Zealand.*! The 
Commonwealth and New Zealand are to pay respee- 
tively a sum not exceeding £200,000 and £40,000 
per annum in advance,*? and the respective legisla- 
tures are to pass special appropriations annually for 
ten years, with two years’ notice to discontinue, and 
so on subsequently from each special appropria- 
tion.8* Natal pays to the Admiralty an annual sum 
of £35,000 towards the support of the nayy.s+ The 
Cape Colony pays £50,000 per annum towards the 
annual expenditure of the Imperial Government in 
connection with His Majesty’s naval service.S> New- 
foundland pays an annual amount of £3,000 towards 
the expenses of the navy. 

[§ 5] E. Protectorates. 

885. Nature and administration of protectorates. 
There is no statutory or authoritative definition of 
the term ‘‘protectorate,’’ although it appears in 
two recent statutes.S® Protectorates are not Brit- 
ish territory in the strict sense; but it is understood 
that no other civilised Power will interfere in their 
affairs.87 They are administered under the pro- 
visions of Orders in Council issued by virtue of 
powers conferred upon His Majesty by the Foreign 
Jurisdiction Act, 1890,§5 ‘‘or otherwise vested in 
His Majesty,’’ which latter phrase may be taken 
to be intended to bring in aid any exercise of 
the royal prerogative that may be necessary to sup- 
plement His Majesty’s statutory powers. Some pro- 
tectorates consist of territories adjacent to colonies, 
for which, not being under the control of any re- 
sponsible government, it has become necessary to 
provide some kind of administration for the pur- 
poses of law and order. 


TIbid., art, 10. 
See the Navy Contribution 


Victoria has provided the Victoria, 
Albert, and Childers and 200 officers 
and men (Orders in Council, March 
4th, 1884, and August 7th, 1900); 
South Australia, the Protector, with 
its crew (Orders in Council, Decem- 
ber 380th, 1884, August 7th, 1900); 
Queensland, the Gayundah (Order in 
Council, June 24th, 1885); and New 
South Wales, 300 officers and men 
(Order in Council, August 7th, 1900). 
The Naval Discipline Act, 1866 (29 
& 30 Vict. t. 109), applies if and 
when so provided by the legislature 
of a self-governing dominion, i. é., 
Canada, Australia, the Union of 
South Africa, and New Zealand and 
Newfoundland (Naval Discipline (Do- 
minion Naval Forces) Act, 1911 (1 & 
2 Geo. 5, c. 47), s. 1 (3)), to the naval 
forces raised and provided by the do- 
minion, and the trial by court-mar- 
tial of the officers and men of such 
forces, with any modifications and 
adaptations made by such _legisla- 
ture (ibid. s. 1 (1). (a), (2)). ‘The 
application of the Naval Discipline 
Act, 1866 (29 & 30 Vict. c. 109), to 
any ships of the Royal Navy in their 


relation to the naval forces of any| 


.7 “e 


may be modified by Order in Council 
as may be necessary (Naval Disci- 
pline (Dominion Naval Forces) Act, 
1911 (1 & 2 Geo. 5, c, 47), s. 1 (1) 
(b)). Where, however, a self-govern- 
ing dominion has placed its naval 
forces at the disposal of the Admiral- 
ty, the Naval Discipline Act, 1866 (29 
& 380 Vict. c. 109), applies without 
modification (Naval Discipline (Do- 
minion Naval Forces) Act, 1911 (1 
& 2 Geo..5, ec. 47) s. 1 (1)), 

76. 8 Edw. 7, c. 6. 

77. Colonial Naval Defence Act, 
1909 «(9 Edw.,.7, c. 19), ss. 1, 2; 8s, 1 
has retrospective effect. 

78. Ratified and approved, so far 
as it affects the Commonwealth, by 
the Naval Agreement Act, 1903 (3 
Edw. 7, No. 8),, and so far as it af- 
fects New Zealand by the Australian 
and New Zealand Naval Defence Act, 
1903 (3 Edw. 7, No. 50). 

79. Australian and New Zealand 
Naval Defence Act, 1903 (3 Edw. 7, 
No. 50), Schedule, art. 1. See Par. 8838, 


81. Ibid., art. 6. 
82. Ibid., art. 8. 


Act, 1908 (Natal Acts, No. 5 of 1908). 
85, Navy Contribution Act, 1898 
(No, 20 of 1898), and Navy Contribu- 


ve retake Act, 1902 (No. 14 of 
86. Evidence (Colonial Statutes) 


Act, 1907 (7 Edw. 7, c. 16), s. 1 (6); 
Reserve Forces Act, 1906 (6 Hdw. 7, 
Gs Eye as tke SEL) S 

87. See and compare the Berlin 
Convention, July 1878, as to “spheres 
of influence,” out of which protec- 
torates seem to have been evolved, 

88. 53 & 54 Vict. c. 37. See, fur- . 
ther, Foreign Jurisdiction Act, 1913 
(3 & 4 Geo. 5, c. 16); Halsbury’s 
Laws of England, title Constitutional 
Law, Par. 697, and Northern and 
Southern Rhodesian (Customs) 
Amendment Orders in Council, 1914 
(Stat. R. & O., 1914, Nos, 1269, 1270), 
dealing with the customs duties pay- 
able on articles imported into North- 
ern and Southern Rhodesia; R. v. 
Crewe (Earl), Ex parte Sekgome, 
[1910] 2 K. B. 576, C. A. The protec- 
torate of Egypt is administered by a 
High Commissioner by virtue of the 
Egypt Order in Council, 1915 (M. EB. 
L., Supp. No. 3, pp. 371, 373). 
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Sierra Leone and the Gambia. Such are the Pro- 
tectorates of Sierra Leone *® and the Gambia,®° 
which are administered by the Governments of the 
colonies of the same name respectively. 

Ashanti and Gold Coast Territories. Ashanti and 
the Northern Territories of the Gold Coast are 
each placed under a chief commissioner, in sub- 
ordination to the Governor of the Gold Coast, with 
commissioners of provinces (in Ashanti) and dis- 
tricts (in the Northern Territories) under him;*+ 

886. East Africa. The East Africa Protectorate 
is virtually a Crown colony, but its government is 
provided for by successive Orders in Counceil,®” plac- 
ing it under a Governor and Commander-in-Chief, 
with executive and legislative councils and power 
to legislate by ordinance. There is a High Court at 
Mombasa, and sessions at Nairobi, Naivasha, and 
Kisumu. Where natives are litigants local ideas and 
customs are taken into consideration. 

887. North Eastern Rhodesia and Nyasaland. 
The Protectorate of North-Eastern Rhodesia is ad- 
ministered under Orders in Council,®* by the last of 
which the Governor and Commander-in-Chief of the 
Nyasaland Protectorate is made the supreme author- 
ity. This latter protectorate has absorbed British 
Central Africa, and possesses executive and nom- 
inated legislative councils,** a High Court, from 
which an appeal lies to His Majesty’s Court of Ap- 
peal at Zanzibar, and magistrates’ and assistant mag- 
istrates’ courts. 

888. Southern Rhodesia. The Government of 
Southern Rhodesia is of a somewhat complicated 
description. It has an administrator nominated by 
the British South Africa Company, assisted by a 
resident commissioner appointed by the Colonial 
Office, both being placed under the authority of the 
High Commissioner for South Africa.®%* There are 
an executive and a legislative council, the latter 
partly nominated and partly elected, on each of 
which both the administrator and the resident com- 
missioner have seats. The laws of the Cape Colony 
as existing on June 10, 1891, prevail, enforced by a 
High Court, with an appeal to the Supreme Court 
of the Cape, and a number of magistrates, 

889. North-Western Rhodesia and Barotzeland 
are governed by an administrator appointed by, and 
subject to, the direction and instructions of the High 
Commissioner for South Africa on the nomination 
of the British South Africa Company. The nomina- 
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tion must receive the approval of the High Commis- 
sioner, who, in default of the company to nominate 
within six months of a vacancy, may appoint a 
nominee of his own.%® 

890. Uganda. The Uganda Protectorate is under 
a commissioner,®? who makes ordinances for the 
administration of justice, revenue ete. It is divided 
into five administrative provinces, where the kings 
or chiefs are allowed to govern their own subjects 
under British supervision. Besides a High Court 
there are local and special courts. 

891. Somaliland. The Somaliland Protectorate is 
now, by virtue of several Orders in Counceil,®* ad- 
ministered by a commissioner. 

892. Bechuanaland. The Bechuanaland Protec- 
torate is controlled by a resident commissioner un- 
der the supreme authority of the High Commissioner 
for South Africa.*% 

893. Northern Nigeria; Southern Nigeria. North- 
ern Nigeria is, by virtue of successive Orders in 
Council,| administered by a Governor and Com- 
mander-in-Chief, under whom are twelve residents 
controlling as many provinces. There is a Supreme 
Court, and in each province a provincial court. The 
Southern Nigeria Protectorate is distinct from the 
colony of Southern Nigeria, though it is under the 
administration of the Governor of that colony, as- 
sisted by executive and legislative councils.2 Justice 
is administered by a Supreme Court and district 
courts. 

894. Basutoland; Swaziland. Basutoland? and 
Swaziland* are controlled by resident commission- 
ers acting under the authority of the High Commis- 
sioner for South Africa. The authority exercised 
by His Majesty over these protectorates is hardly 
distinguishable from the, ordinary powers of the 
British Crown in British territory, all the Orders 
in Council assuming jurisdiction over all persons 
within the area of the particular protectorate, 
whether British subjects, or natives, or foreigners. 

895. Court of appeal from British Central Africa. 
The British Court at Zanzibar, together with the 
judge or judges of the protectorates respectively 
and a member of the English, Scottish, or Irish Bar 
of not less than five years’ standing, appointed by 
the Secretary of State, is the court of appeal from 
the Protectorates of Uganda, East Africa, and 
Nyasaland (British Central Africa) ;> but the Zanzi- 
bar Protectorate itself is controlled by the Foreign 


89. Order in Council, August 24, 
1895, 


90. Order in Council, November 
28, 1892, 
91. Order in Council, dated Sep- 


tember 26, 1901; Administrative Or- 
dinance, January 1, 1902; Order in 
Council, October 22, 1906. 

92, Dated August 11, 1902; Octo- 
ber 22, 1906; November 2, 1907. As 
to advances by the Treasury for the 
purposes of the improvement of com- 
munications and trade facilities, see 
Halsbury’s Laws of England, title 
a Wiped and Money-Lending, Pars. 112, 


93, Dated January 29, 1900; No- 
vember 2, 1907. 

94. Orders in Council of August 
11, 1902; July 6, 1907. See Hals- 
bury’s Laws of England, title Mone 
and Money-Lending, Pars. 112, 114. 

95. Orders in Cotfneil of October 
20, 18948; February 16, 1903. 
rr Order in Council, November 28, 
97. Order in Council, August 11, 
1902. See also Uganda Orders in 
Council, 1911, 1912, and 1913 (Stat. 
R. & O., 1911, p. 104; 1912, p. 164; 


1913, p. 228). As to advances by the 
Treasury for the purposes of the im- 
provement of communications. and 
trade facilities, see Helsbury’s Laws 
of England, title Money and Money- 
Lending, Pars. 112, 114. 

98. Dated October 7, 1899; Decem- 
Ber eure June 23, 1904; January 

99. Orders in Council, May 9 and 
July 30, 1891; and see Order in Coun- 
cil, May 16, 1904. For the regula- 
tions relating to appeals from the 
Special Court and the Court of the 
Resident Commissioner of the Bech- 
uanaland Protectorate, see Order in 
Council, 16th December, 1912 (Stat. 
R. & O., 1912, p. 165). As to the jur- 
isdiction of the Special Court, see 
Moeapitso Bathoven v. R., [1917] A. 
Cr 201. eae 

1. Dated December 27, 1899; Feb- 
ruary 11, 1907; March 19, 1908. 

2. Orders in Council of February 
16, 1906; February 15, 1909. The 
colony of Southern Nigeria is now 
known as the colony of Nigeria, and 
the protectorates of Northern and 
Southern Nigeria are now combined 
into one protectorate of Nigeria (Ni- 


geria Protectorate Order in Council, 
1913 (Stat. R. & O., 1913, p. 232)). The 
colony and the protectorate of Nige- 
ria are administered together by a 
Governor and Commander-in-Chief 
with the assistance of the Nigerian 
Council, an advisory body and delib- 
erative body composed partly of 
European members and partly of na- 
tive members (Nigerian Council Or- 
der in Council, 1913 (Stat. R. & O., 
1913, p. 238)). As to foreign jurisdic- 
tion, see Nigeria Protectorate Order 
= Council (Stat. R. & O., 1917, No. 


3. Order in Council, February 2, 


4. Orders in Council, June 25, 
1903; December 1, 1906. 
5. Order in Council, August 11, 


1902. As to appeals from the Ugan- 
da, East Africa and Nyasaland Pro- 
tectorates and the Zanzibar British 
Court to the Court of Appeal for 
Eastern Africa, see Eastern African 
Protectorates (Court of Appeal) Or- 
ders in Council, 1909 and 1914 (Stat. 
R. & O., 1909, p. 321; Stat. R. & O., 
1914, No. 151); Zanzibar Order -in 
Council, 1914 (Stat. R. & O., 1914, 
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Office acting through a British First Minister of the 
Sultan of Zanzibar. 

896. The federated Malay States constitute a 
protectorate of a different order, based on an agree- 
ment ® with the Governments of four independent 
native States, by which they agreed to aceept a 
British resident-general as agent and representative 
of the British Government under the Governor of 
the Straits Settlements, who is named High Com- 
missioner. Hach of the four States has its own 
native Government, by treaty with which the British 
Government has exclusive control over their foreign 
relations and jurisdiction over British subjects 
within their territories.’ These powers are exer- 
cised by a resident in each State, who is also a 
member of the supreme authority in the State, 
namely, the State Council, consisting (besides him- 
self and, in two of the States,® his seeretary) of the 
principal native chiefs, and (in the three older 
States)® the principal Chinese merchants, presided 
over by the Sultan. The resident has under him a 
staff of EHuropean officers to enable him to fulfil his 
duties. The resident-general controls the residents, 
and acts as the medium of communication between 
the State Governments and the High Commissioner. 
There is a Supreme Court, comprising the judicial 
commissioner’s court and the court of appeal, the 
latter consisting of two or more judicial commis- 
sioners, of whom the chief judicial commissioner is 
president, There are also the first and second mag- 
istrates’ courts and two native courts. The admin- 
istration of each State is conducted as far as pos- 
sible wpon the model of that of a Crown colony. 
All rights of suzerainty, protection, administration 
and control over the States of Kelantan, Trengganu, 
Kedah and Perlis, lying to the north and north-east 
of the federated States, with the islands adjacent 
thereto, have been transferred to the British Goy- 
ernment by the Siamese Government,'? the former 
undertaking ™ that the Government of the federated 
Malay States shall assume the indebtedness of the 
transferred States to the Siamese Government. 

897. North Borneo Protectorate, The Governor 
of the Straits Settlements is also High Commissioner 
of Brunei, where there is a British Resident, and 
British Agent and Consul-General of North Borneo 
and Sarawak. All three places are included in the 
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North Borneo Protectorate, whose affairs are cog- 
nisable by the Foreign Office, which controls their 
foreign relations and the suecession in each to the 
position of supreme governor, but does not otherwise 
interfere in domestic affairs. North Borneo and 
Sarawak present the curious situation, abnormal 
from a constitutional point of view, of sovereign 
power vested in British subjects; the former being 
under the jurisdiction of the North Borneo Company, 
which, subject to the approval of the Secretary of 
State, appoints the governor, and acts by a court of 
directors sitting in London; the supreme power in 
the latter has been obtained by the unele of the 
present Rajah by various acts of cession from the 
Sultan of Brunei between 1842 and 1905. 

Johore. The Governor of the Straits Settlements 
is also the channel of communication between His 
Majesty’s Government and the protected State of 
Johore, 

898. Western Pacific. Under the Western Pacific 
Commission ™ a Figh Commissioner (who is always 
the Governor of Fiji) exercises jurisdiction in the 
Western Pacific over all islands not within the 
limits of the colony of Fiji, the States of New South 
Wales and Queensland, or the Dominion of New 
Zealand, or under the protection of any civilised 
Power. His jurisdiction has been extended to for- 
eigners, and (in most eases) to natives residing 
within the limits of the protectorate,’ and later to 
the New Hebrides and the Banks and = Torres 
Islands.‘ The protectorate includes the Tongan (or 
Friendly) Islands and Savage Island (Nieué), all 
rights over which have been formally renounced by 
the German Government.’° The New Hebrides are 
controlled, by agreement with the Government of the 
French Republic, by a British and a French resident 
commissioner acting in concert under the directions 
of their respective High Commissioners, with a joint 
court of justice." 

899. Weihaiwei is held under a lease granfed by 
the Chinese Government to Great Britain.” It is 
administered under the Colonial Office by a commis- 
sioner, by virtue of an Order in Couneil 18 author- 
ising him to make ordinances and providing for 
a High Court, with an appeal to the Supreme 
Court of Hong Kong, and for district magistrates’ 
courts, 


II. COLONIAL GOVERNMENT 


{[§ 6] A. The Executive—l. The Governor. 

900, Governments-in-chief. The administration 
of the government of a colony is intrusted either 
to a Governor-General, or Governor-in-chief, or to 


No. 153); Zanzibar Orper in Saba 
1916 (Stat. R. & O., 1916, N. 20 5 
and as to appeals from the Court ys 8. 
Appeal for Eastern Africa to the Oar, 15. @s, 
Privy Council, see Pastern African 
Protectorates (Appeal ft Privy Coun- 
ceil) Orders in Council, 1909 and 1915 
(Stat. R. & O,, 1909, p. 8238; Stat, R. & 
O., 1915, Nos, 681, 1012). The Zan- 
zibar Protectorate is now controlled 
by a High Commissioner and a Brit- 
ish Resident (Zanzibar Order in 
Council, mete As to the Zanzibar 
Court, see ib 
Shipping) Order in Council, 1914. rig 

6. Signed in July, 1895, between 
the Governor of the Straits Settle- 
ments on behalf of the Government 11. Ibi 
of Her late Majesty and the rulers 12. 
of Perak, Salangor, the Negri Sem- 
bilan, itself a confederation of States, 
and Pahang 

7. See etaemé ment with Chiefs of 
Perak, January 20, 1874; Agreement 
with cine ea State of Pahang, 
October 8, 1887; Agreement with the 


der in Couneil, 
(Stat. R. & O. 
registration o 


86 Vict. 


Rulers of Negri Sembilan, July 138, 
1889 


Perak and Selangor, 
those except Pahang. 
10. By Treaty dated 
1909, ratified July 9, 
regulations relating to appeals from 
the Full Court and a Judiclal Com-| O., 
missioner of the Court of Appeal of i... B 
the Federated Malay States, see Or- 
16th tact yea 1912 
1912, 
title to land in Se- 
d., Zanzibar (Merchant tS ty and limitation of contractual 
ts under agreement for mort- 
gage, see Haji Abdul Rahman v, Ma-| cil, 
homed epee ke A, C, 208, Pi C. 
 arti4, 
Created by Order in Counell, 


landers Protection Acts, 


a Governor, or to a Lieutenant-Governor or Admin- 
istrator. Governors-in-chief are Governors whose 
commission comprises several distinct colonies. Such 
Governments-in-chief are— 


Gilbert and Tllice Islands Protecto- 
rate was formally annexed and made 
a colony by the Gilbert and Wllice 
Islands Order in Council, 1915 (Stat. 
March 10,) R. & O., 1915, ITI, p. 315); see also 
Wor the| Orders in Council dated 27th Janu- 
ary, 29th February, 1916 (Stat. R. & 
1916, Nos, 99, 167). 
Pacific Order in Couneil, 
March 16, 18938, See also British Solo- 
mon Islands and Gilbert and Ellice 
Islands (Probate and Administration) 
Order in Council, 1914 (Stat. R. & O., 
1914, No, 150), and Pacifie (Fugitive 
Criminals Surrender) Order in Coun- 
oH, 1738 (Stat. R. & O., 1914, No. 
U : 


14. By the New Hebrides paser 
in Council, November 15, 1907, art, 9 


1909, 


p. 149). Ags to 


August 13, 1877, under the Pacific Is- 15. Convention of November 14, 
1872 (35 &| 1899. 
ec. 19) and 1875 (88 & 389 16. Convention of October 20, 


Vict. c. 61); and the Foreign Juris-| 1906. 
diction Acts, 1843-1875, repealed and 17. 
replaced by the Foreign Jurisdiction 
Act, 1890 (568 & 64 Vict. c. 37). 


See Coneaeean signed at Pe- 
kin, July 1, 


1898 
The 18, Dated July 24, 1901, 
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(1) The Commenwealth ef Australia, which in- 
eludes the States ef New South Wales, Victoria, 
Seuth Australia, Queensland, Tasmania, and West- 
ern Australia. 

(2) The Dominion of Canada, which inclades the 
Provinees of Ontario, Quebee, Neva Seotia, New 
Brunswick, Maniteba, British Columbia, Prince Ed- 
ward Island, Alberta, Saskatehewan, and the Nerth- 
West Territories; 

(3) Jamaica, to which Turk’s Jslands are ai- 
tached; 

(4) The Windward Islands, composed of Grenada, 
St. Vineent, and St. Lucia; 

(5) The Leeward Islands, comprising Antigua, St. 
Christopher’s (er St. Kitt’s) and Nevis, Deminiea, 
Montserrat, and the Virgin Islands. 

Each of the Windward Islands retains its own 
institations. They have neither legislature, laws, 
revenue, or tariff m common. They have, however, 
& common eourt of appeal, and are umited for sundry 
other purposes, such as the maintenance of a lunatie 
asylum and, to a certain extent, the imprisonment 
of conyicted erimmals., They also have a common 
system of andit. 

The Leeward Islands have one executive and one 
Legislative Council and one judicial establishment 
for the whole group, exeh member of which, except 


the last, has a local Legislative Council, whieh pos- | 


sesses, coneurrent legislative powers with the Gen- 
eral Legislative Council en certain subjects, but sub- 
jeet te repeal or alteration by the latter. The local 
eouncils elect members from ameng their own num- 
bers to sit on the General Council. 

The Governor-in-Chief when present administers 
the government of every colony comprised in his 
command. When he is not present the government 
of the colony is admimistered by a governor,’® a 
lieutenant-governor * or an administrator? 

901. Appointment of Governor. The expression 
**Governor’* means, as to Canada, the Governor 
General, as to other British possessions, the officer 
administering the government. and as te the Com- 
monwealth of Australia it will no doubt be taken to 
mean the Governor-General. 

Governors are appointed under the sign manual 
or signet during His Majesty’s pleasure. There are 


really three instruments to constitute the office of | 


Governor: (1) Letters Patent under the Great Seal 
of the United Kinedom, which, it may be remarked, 
assume that the duties of Governer are already 
known and understood; (2) Instructions under the 
sign manual or signet; (3) the Commission appeint- 
ing the officer to act according te the two previous 
instruments. The Governor also receives further 
instructions frem the Seeretary of State as the 
mouthpiece of the Crown As a rule Governors 
do not remain in office in any one colony more than 


A. G 566, 
27. 


18s. E. s. in Australia. 5 

20. E ¢g.. in Canada. 
’ 24. E gf. in the West Indies 

22. Interpretation Aet, 1889 (52 
& 53 Vict. < 63), s 18 (6). 

2s. See Keith's  Responsihie Goyr- 
ernment in the Domimions, 28. 

24 Colenial Regulations, Colonial 
Mas List, chap. 2, s § r. 103. 


23. 
(@ Edw, T. ce 5). 


Knapp, $32, 343. 


29. Cameron v. Kyte (1835), 


$0. Musgrave v. me (2879), 5 
| App. Cas. 102, te 


a 


ye Pras wer 
jot 


six years from the assumption of their duties.2* 
The appointments of provincial governors in, a 
are made by the Governor-General in Council by an 
instrument “under the great seal of Canada, which 
act is, within the me of the _Statute,? the act 
ef the Crown s® Qn a Governor’s death, absence, 
er ineapability otherwise arising, the government 
devolves on the person designated in the charter of 
government or the letters patent constituting the 
office of Governor=* It is not necessary for a Goy- 
ernor to be reappointed on a demise of the Crowns 

902, Nature of Governor’s Authority. The Goy- 
ernor of a colony holds but a limited authority from 
the Crown ®® He cannot be regarded as a viceroy, 
nor ean it be assumed that he possesses general soy- 
ereign power, His authority is derived from his 
commission and confined to the powers thereby ex- 
pressly or impliedly intrusted to him‘? Where a 
territory annexed te a colony was subjected by a 
colonial Act te such laws, statutes, and ordinances 
as had already been therein proclaimed, and to such 
as, after the annexation, the Gevernor should from 
time to time by proclamation declare to be in force 
therein, it was held that the authority thus given to 
the Governor merely empowered him te transplant 


thither, and enact, laws already emsting and opera- 
tive In other parts of the eolony.S* A Governor ean 


legally take a benefit under a statute of the colony, 
eg., an Act of Indemnity, though he is himself a 
necessary party te it, as in fact he is to all legisla- 
tion in the colony? But he cannot be thus pro- 
teeted from prosecution in England on a eriminal 
charge, such prosecutions being brought under Inm- 
perial laws which colonial legislation eannot affect.S$ 
And the Governor is entitled to the bounties payable 
by statute ** for the seizure of slaves, even though he 
is not the acting Gevernor*and was absent from the 
eolony at the time the seizure was made, inasmueh as 
it is he whe is responsible for the institution of a 
good system whereby the trade in slaves may be 
effectually suppressedS> The Governor of a colony 
has no power to imprisen a churehwarden for not 
delivering up his books of accounts to his successor 
in offiee“* And a grant of land by a Governor, 
founded upon the report of a commission, issued in 
pursnanee of an ordinance of the colony, but in- 
consistent therewith, is void.s* 

903. Leave of absence. The Governor may on no 
account absent himself from the colony without His 
Majesty ’s permissions 

Acceptance of presents. Governors and their fam- 
ilies are prohibited durmg their service in the col- 
ony from receiving presents, other than the ordinary 
gifts of personal friends, from the inhabitants of 
the colony oer any elass of them, or from kings, 
ehiefs, or other members of the native population 
in or neighbouring te the colony, unless by special 


th repealed by Slave Trade Act, 


& bo 
Colonial Regulations, Colonial ists (36 & 37 Vict. e. $$). 
Office List, chap. 1, s_ 2. 4 
Demise of the Crown Act, 1901 ee of the Seizu 


Re Bounties Payable in Re- 
re of Certain Slaves 
ierra Leone (i863), Brown. & 
3 — 148. 
sham v. Lumley (18328), 3 


Ba 
c. * PB. 489 
Clarke (1851), 7 Moo, P, 


R. v. 

British North America Act. . Spriss ve aS [is9T} A. C.| re ea TT. Rat as to the procedure in 
867 (30@_& 31 Vict.% 3). 238, PLC. by scire facias, see R. wv. 

Maritime Bank of Canada (Lig-| S32. Pia v. Eyre, (2870), Ly | Hughes 1866), L. Rod PoC Sk 
iain) vy. New Brunswick (Recete- | &Q B_1, Ex Ch. Colo — ee egy Colonial 
er-General), [1892] A. C. 437, 443.) SS sees RB 532, | ones List. 2 ris And 
P.C As to the peeogative at of a Tieu- S& Slave Trade A ast) 1824 (© Geo. | see Colonial ee (Leave of Ab- 
tenant-sovernor, see Bona’ €reek | 4. e. 113). s 26; Slave Bounties Act, | sence) Act, 1894 (57 & 58 Viet. c. Ad 
Gold Minimg Co., Ltd. v. x. Tisisl 1/1830 G1 Gea 4&1 Wil 4,4 55), sis kh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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permission of the Secretary of State upon a Goy- 
ernor’s final departure from the service of the col- 
ony, nor may they give such presents. When such 
presents cannot be refused without giving offence, 
they are to be delivered up to the Government. Gov- 
ernors may not, without special permission, forward 
articles for presentation to His Majesty.*° 

904. Powers of Governor: by commission and 
instructions. The powers of a Governor or of an 
officer administering the government of a protecto- 
rate are conferred by, and his duties for the most 
part defined in, His Majesty’s commission and the 
instructions furnished to him. Im general he is em- 
powered #°— 

(1) To pardon or respite criminals, convicted in 
the courts of his colony,*! or, after consulting with 
the commanding officer of the forces, to pardon or 
respite persons imprisoned in the colony under the 
sentence of a court-martial. (2) To remit fines, 
penalties, or forfeitures accruing to~ His Majesty. 
(3) To issue warrants for the expenditure of money 
for the public service. (4) To grant licenses for 
marriages, letters of administration, and probate of 
wills, unless other provision is made by the law of 
the colony.*2 (5) In many cases to present to bene- 
fices of the Church of England in the colony. (6) 
To issue writs in His Majesty’s name, for the elec- 
tion of representative assemblies and councils, to 
convoke and prorogue legislative bodies, and to dis- 
solve those liable to dissolution. (7) To appoint to 
offices within the colony either absolutely, or tem- 
porarily and provisionally, subject to reference to 
His Majesty’s Government. (8) In colonies posses- 
sing responsible government, to suspend or dismiss, 
on the advice of his council, publie servants holding 
office during pleasure; in other colonies to suspend 
such officers according to regulations, and to dismiss 
them in certain cases. (9) To administer the ap- 
pointed oaths to all persons, particularly the oath 
of allegianee.*® (10) To grant or withhold his as- 
sent to Bills passed by the legislature; to reserve 
certain Bills for the royal assent, or assent to them 
only with a clause suspending their operation till 
confirmed by the Crown.** (11) In colonies not 
having representative assemblies, to initiate laws as 
a rule, and in many colonies having such assemblies, 
to initiate all measures for the appropriation of pub- 
lie money. (12) To repel aggression and suppress 
piracy to the best of his ability, and to direct his 
attention at all times to the state of the militia 
and volunteers in the colony. 

905. Powers of Governor: by statute. In the fol- 
lowing eases statutory authority is given to a Gov- 
ernor, namely: 

Pardon of convicts from outside. (1) He may 
recommend felons or other offenders who have been 
transported to any place within his government 
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to His Majesty for absolute or conditional pardons, 
and on the signification of His Majesty’s approval 
may grant such pardons,** which need not except 
any place from their operation.** 

Readmission to British nationality. (2) In the 
ease of grants of certificates of readmission to Brit- 
ish nationality to statutory aliens in a British pos- 
session, the powers of a Secretary of State in the 
United Kingdom may be exercised by the Goy- 
ernor.*7 

Surrender of fugitive offenders. (3) The requisi- 
tion for the surrender of a fugitive criminal in, or 
suspected of being in, a British possession may be 
made to the Governor by any person recognised by 
him as consul-general, consul, vice-consul or con- 
sular officer, or governor of any colony or depen- 
dency of the State on behalf of which the requisition 
is made.*®8 The Governor has all the authority and 
powers of a police magistrate and a Secretary of 
State in the United Kingdom, acting together or 
separately, in relation to the surrender of fugitive 
eriminals.*® 

Customs. (4) There are vested in Governors, lieu- 
tenant-governors, and administrators the powers and 
authorities of the Commissioners of Customs in re- 
lation to British possessions.°° 

Defence works and naval establishments. (5) His 
Majesty is empowered to vest in the Governor by 
Order in Council the fortifications, works, buildings, 
or lands in any colony held for the defence of the 
colony, and any store, yard, magazine, building, or 
other property in any British possession held in 
trust for naval purposes (whether vested in His 
Majesty or in the Admiralty, or in any officer), and 
the care and disposal of them.*! 

Offences on the open sea. (6) The Governor must 


give leave for, and certify the expediency of, the 


prosecution’in any of His Majesty’s possessions, out 
of the United Kingdom, of persons not subjects of 
His Majesty for offences on the open sea within the 
territorial waters of His Majesty’s dominions, al- 
though such offences were committed on board, or by 
means of, a foreign ship.™ 

In military matters. (7) The Governor may 
thorise persons to act in a colony as justices of the 
peace for attesting soldiers.5s He may, in the ab- 
sence of a superior (military) authority, competent 
to confirm them, confirm the finding and sentence of 
any court-martial held in the colony.5* He must ap- 
prove the sentence of death passed in the colony by 
a court-martial, unless passed in respect of an of- 
fence committed on active service,®> as also a sen- 
tence of penal servitude, passed by a court-martial in 
the colony, for a civil offence.°® He may arrange 
with a Seeretary of State for the reception in the 
prison of the eolony of military prisoners.** He 
may declare the forces in the colony to be subject 


au- 


39. Colonial Regulations, Colonial); 7 Vict. c. 7), s. 2. ; der to be Governor (Colonial Fortifi- 
Office List, chap. 2, s. 5, rr. 46, 47, 48. 46. Barnett v. Blake (1862), 2) cations Act, 1877 (40 & 41 Vict. ec. 23), 
As to a person holding office under| Drew. & Sm. 117, 127. s. 8). Vesting Orders in Council 


the Crown in India receiving pres- 47. 
ents, see Government of India Act, 


1915 (5 & 6 Geo. 5, c. 61) s. 124. 48. Extradition 


Naturalization Act, 
& 34 Vict. c. 14), s. 8. 
Act, 1870 (38 & 34 


1870 (83| have been made in the cases of Mau- 
ritius (June 26, 1879), Tasmania 


(March 18, 1880), Queensland (March 


40. Colonial Regulations, Colonial | Vict. c. 52), s..17 (1); Extradition | 2, 1881), Western Australia (July 15, 
Office List, chap. 1, s. 2, r..13. Act, 1873 (86 & 37 Vict. c. 60), | 1881), Cape of Good Hope (May 
41. Including persons imprisoned! s, 7. 3, 1882), and Canada (August 18, 
for contempt.of Court (Re Special 49. Extradition Act, 1870 (33 & 34| 1882). 
Reference from the Bahama Islands, | Vict. c.52), s. 17 (2). 52. Territorial Waters Jurisdic- 
PreOsPiANG: Tes PKS), 50. Customs Consolidation Act,| tion Act, 1878 (41 & 42 Vict. e 73), 
42. Letters of administration and| 1876 (39 & 40 Vict. oc. 36), s. 149. iss. 2, 3. 
probate of wills now usually issue 61. Colonial Fortifications Act, 53. Army Act, 1881 (44 & 45 Vict. 
from the Supreme Court, of the col-| 1877 (40 & 41 Vict. c. 28), s. 1;_Na-| ¢. 58), s. 94. 


ony. val Establishments in_ British Pos- 54. Ibid., s. 54 (4). 
43. See Promissory Oaths Act,| sessions Act, 1909 (9 Edw. 7, c. 18), 55. Ibid., s. 54 (7). 

1868 (31 & 82 Vict: c. 72), 's. 2. s. 1 (1). “Governor” includes lieu-; 56. Ibid., s. 54 (9). 
44. See pp, 542, 543, post. tenant-governor, administrator, _or 57. Army Act, 1881 (44 & 4 Vict. 
45. Transportation Act, 1843 (6 &'any other person defined by the Or-'c¢, 58), s. 181 (1), 
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to the Army Act, as if on active service, for not 
more than three months, on the ground of the im- 
minence of active service, or the recent existence 
of active service,®°’ and may renew such declaration 
for another three months.°® He must obtain the 
telegraphic consent of a Seeretary of State before 
making this declaration, if possible, otherwise he 
must report the same as soon as possible to the 
Seeretary of State.®° 

Apprehension of fugitives. (8) The Governor of 
a British possession may indorse a warrant, issued 
in any other part of His Majesty’s dominions, for 
the apprehension of a fugitive from that part.°* He 
may by warrant order “the return of a fugitive, 
committed to prison, to that part of His Majesty’s 
dominions whence he is a fugitive, on the expiration 
of fifteen days from his committal, or after the 
decision of a superior court on a writ of habeas 
corpus issued by it, there to be dealt with in due 
course of. law.®* 

Vice-admiral. (9) The Governor is ex officio vice- 
admiral in a British possession when there is not 
a formally appointed vice-admiral.** He may fill 
a vacaney in the office of judge, registrar, marshal, 
or other officer of the vice-admiralty court until an 
appointment to the office is made by the Admiralty.** 

Mercantile marine. (10) In every British posses- 
sion the Governor oceupies the place of the Com- 
missioners of Customs in all matters relating to the 
registry of a ship, or of any interest in a ship, regis- 
tered in the possession, and can approve a port 
within the possession for the registry of ships.®® 
He may, with the approval of a Secretary of State, 
make regulations for granting certificates of regis- 
try, terminable in six months, or any longer period, 
to ships not exceeding sixty tons burden,*® 

Assistance to distressed seamen. (11) The Gov- 


ernors of British possessions provide for the main- — 


tenance and passage home of—(a) any seaman or 
apprentice to the sea, whether His Majesty’s sub- 
ject or not, in distress through being discharged, 
left behind, or ship-wrecked, from any British ship 
or any of His Majesty’s ships; (b) any seaman or 
apprentice to the sea, being His Majesty’s. sub- 
ject, engaged in a foreign ship and in distress. Such 
seaman or apprentice must be put on board a Brit- 
ish ship, in want of men, bound to the United King- 
dom, or the British possession to which he belongs, 
or if none such be available, on board any ship, 
British or foreign, bound as aforesaid.®? 

Medical inspection of seamen etc. (12) Governors 
may—(a) appoint medical inspectors of seamen, 
charge fees for their examinations, and. determine 
their remuneration, and (b) make regulations, sub- 
ject to the laws of the possession, as to the supply 
within the possession of anti-scorbuties for the use 
of ships.°$ 

Protection of steerage passengers. They may also, 
by proclamation to take effect from its issue within 
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and without the possession, (a) determine what for 
the purposes of Part III. of the Merchant Shipping 
Act, 1894, is to be deemed the length of voyage 
of any ship carrying steerage passengers from any 
port in the possession to any other port: (b) fix 
dietary scales for the steerage passengers during the 
voyage; and (c) declare what medical stores are 
necessary for the treatment of passengers on the 
voyage.°® 

Supervision of emigrant ships. They may also au- 
thorise surveys of emigrant ships, sailing from the 
possession, as required in the case of emigrant ships 
sailing from the British Islands, and may appoint 
medical practitioners on board emigrant ships pro- 
ceeding on colonial voyages.’° The Governor of each 
of the Australian States, and of the Dominion of 
New Zealand, and of any State hereafter to be es- 
tablished in Australia, may make rules for determin- 
ing the number of steerage passengers to be carried 
in any emigrant ship between the States and the 
Dominion, and for determining on what deck, and 
subject to what reservations and conditions, they 
may be earried."? 

Asiatic or African steerage passengers. The Goy- 
ernor of any British possession may declare by 
proclamation, to take effect from the date of its 
issue, or any other day named therein, without as 
well as within the possession, that ships, to pass 
within the Tropies from any port in the possession, 
may convey Asiatic or African steerage passengers, 
at the rate of one for every twelve superficial feet 
of the passenger deck.” 

906. Responsibility of governor for his acts etc. 
A Governor is responsible for acts of a private char- 
acter committed by him in his colony, and may be 
sued for them both in the colonial courts ™ and 
in England,** But apparently he cannot be held 
liable, in any court, for acts within the limits of 
his commission done under the authority of the 
Crown.> 

Civilly. He cannot be compelled to produce, on an 
application for discovery, for the purposes of the 
trial of an action,’® official documents acquired and 
held by him in his capacity of Governor, and sub- 
ject to the directions of His Majesty’s Secretary 
of State for the Colonies. Amongst such doeu- 
ments are copies of despatches, reports, and other 
communications between himself as Governor and 
His Majesty’s Secretary of State, or between him- 
self as Governor and the Royal Commissioner ap- 
pointed by His Majesty to inquire into the affairs of 
the colony, or between the Royal Commissioner and 
the Secretary of State;77 and official communica- 
tions between the Governor and his subordinate of- 
ficers, civil or military, cannot be called for in 
actions against the Governor."® 

907. Criminally. Any Governor charged with op- 
pressing any of His Majesty’s subjects, or commit- 
ting any other erime or offence within his com- 


58. Ibid., s. 189 (2). 68. Merchant Shipping Act, 1894) (1841), 2 Man. & G. 337. As to the 
59. Ibid., s. 189 (8). (57 & 58 Vict. c. 60), s. 205. prosecution in England of persons 
60. Ibid., s. 189 (4). 69.. Ibid., s. 366. (1), (2). holding office in India for offences in 
61. Fugitive pheno at any 1881 70. Ibid., s. 366 (3), (4). India, see Government of India Act, 
(44 & 45 ae ec. 69), 71. Ibid., s. 367 (1); | Common-| 1915 (5 & 6 Geo. 5, ¢. Gl Sa bens 
62. Ibid 6. wealth of Australia Constitution Act 75. See Musgrave v. Pulido (1879), 
63. Golonial Gpurtg sof Admiralty | (63 & 64 Vict. c. 12), s. 6. 5 App. Cas. 102, 107, 111 (ae 
Act, 1890 (58 & EY RCA PAB) eet 72. Merchant Shipping Act, 1894 76. Nor apparently at the trial it- 
10. (57 & 58 Vict. c. 60), s. 367 (2), (8). | self. 
64. Ibid. s. 9 (2) (b). 73. Hill v. Bigge (1841), 3 Moo. 77. Hennessy v. Wright (1888), 22 
65. Merchant eat ken Act, 1894|P..C. C.. 465. Q. B.D. 509, 
(57 & 58 aes c. 60), s, 89. 74. Mostyn v. Fabrigas (1775), 1 nea Wyatt v. Gore (1816), Holt 
66. Ibid., 90. Cowp. 161, and see 1 Smith, L. C,, P.), 299; Cooke v.. Maxwell 
67. Ibid. A £900. C1) ¥°(2)5 llth ed. 591; Glynn v. Houston (N17), 2 Stark, 183. 
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mand, may be tried before any competent court in 
England.?® And any Governor (or any other official 
or ex-official) charged with committing a breach of 
official trust anywhere within or without His Maj- 
esty’s dominions may be brought to trial either be- 
fore any competent British court in the place where 
the offence is alleged to have been committed, or in 
England before the High Court or the Central Crimi- 
nal Court.°° 

908. Disability; pensions. Governors and deputy- 
governors of colonies cannot be elected to, or sit or 
vote in, the House of Commons.®! Upon retirement 
Governors are entitled to pensions.*? 

[§ 7] 2. The Executive Council. 

909. In self-governing colonies. The Governor is 
assisted in carrying on the government of the col- 
ony by an Executive Council. In colonies posses- 
sing responsible government the Governor is em- 
powered to appoint and remove members of the 
Executive Council, the understanding being that 
councillors who have lost the confidence of the 
legislature will tender their resignation to the Gov- 
ernor, or discontinue the practical exercise of their 
functions on the analogy of the constitutional prac- 
tice of the United Kingdom.®* In Canada the Ex- 


ecutive Council is called the King’s Privy Council 


for Canada, comprising members who are in the 
Cabinet and members who are not; and in some of 


79. Stat. (1699) 11 & 12 Will. 3, 
ec. 12; the Criminal Jurisdiction Act, 
1802 (42 Geo. 3 c. 85); R. v. Picton 
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after similar service on a salary not 
less £1,200, and (d) £250 
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the other Dominions the name ‘‘cabinet’’ is used 
to signify the members of the Executive Council 
actually holding office and assisting in the govern-: 
ment. When the Executive Council assumes the 
form of a Cabinet responsible to the legislature, its 
members cease to assemble for consultation and dis- 
cussion with the Governor sitting as president,4 
except for purposes expressly required by law or to 
hold consultations apart from party politics.8® On 
all questions of ministerial policy the Council, like 
the Cabinet Council of the United Kingdom, de- 
liberate in private. Their recommendations are sent 
to the Governor for consideration, and discussed if 
necessary between him and the Premier, and made 
operative by being marked ‘‘approved’’ by the Goy- 
ernor. 

910. In Crown colonies the Executive Council con- 
sists of certain principal officers of the Government, 
with or without the addition of unofficial mem- 
bers. These Executive Councillors are either the 
holders of offices specified in the Governor’s instruc- 
tions, or persons appointed in pursuance either of a 
royal warrant or of instructions from the Crown 
signified through a Seeretary of State. The CGoy- 
ernor may in cases of vacancies make provisional 
appointments subject to the confirmation of the 
Crown. Exeeutive Councillors can be dismissed only 
by the Crown, but in case of urgency may be sus- 


1859 (22 Vict. c. 26), s. 12). The Pen- 


in other} sion Acts apply to the High Commis- 


(1812), 30 State Tr., 225; R. v. Eyre 
(1868), L. R. 3 Q. B. 487. The latter 
of the above mentioned Acts does not 
extend to felonies (R. v. Shawe 
(1816), 5 M. & S. 403), and under it 
the trial can only be held before the 
King’s Bench Division of the High 
Court. As to oppression by a per- 
son holding office under the Crown 
in India, see Government of India 
Act, 1915 (5 & 6 Geo. 5, c. 61), s. 124. 

80. See Official Secrets Act, 1889 
(62° & 53 Vict. c. 52),.ss, 2,6. A 
breach of official trust is defined (s. 
2) to be the communication of any 
document, sketch, plan, or model, or 
of any information obtained or con- 
trolled or acquired by means of hold- 
ing or of having held any office under 
His Majesty to any person against 
the interest of the State or the pub- 
lic, or the attempt at such communi- 
cation. Prosecutions require the con- 
sent of the Attorney-General or per- 
son exercising in a court outside the 
United Kingdom the like functions as 
the Attorney-General in England 
(ibid., s. 7). The Official Secrets Act, 
1889 (52 & 58, Vict. c. 52), ss. 2, 6, 
were repealed by the Official Secrets 
Act, 1911 (1, & 2 Geo..5, c, 28); 1s. 13 
(2); for the substituted offence, see 
ibid., ss. 2, 10; and Halsbury’s Laws 
of England, title Criminal Law and 
Procedure, Par. 540. 

81. Succession to the Crown Act, 
1707 (6 Ann. c. 41), s. 24. 

82. Governors who have attained 
the age of sixty years, and who eith- 
er—(a) have administered colonial 
governments for periods amounting 
in the whole to eighteen years, or 
(b) have administered colonial gov- 
ernments for ten years, and been em- 
ployed either in such administrations 
or in His Majesty’s permanent Civil 
Service for periods amounting in the 
whole to twenty-five years, or (c) 
have administered colonial govern- 
ments for fifteen years and are in 
eapable, from infirmity likely to be 
permanent of body or mind contract- 
ed during their service, of discharg 
ing public duties, are entitled to pen- 
sions at the full rate, amounting to 
(a) £1,000 after service as governor 
for four years where the salary is 
not less than £5,000 per annum, (b) 
£750 after similar service on a sal- 
ary not less than £2,500, (c) £500 


cases (Colonial Governors (Pensions) 
Act, 1865 (28 & 29 Vict. c. 113), ss. 2, 
4). Governors who have attained the 
age of sixty years, and who after 
forty years of age—(a) have admin- 
istered a colonial government for 
twelve years, or (b) have adminis- 
tered a colonial government for eight 
years, and been employed in a colo- 
nial administration, or in His Majes- 
ty’s permanent civil service, for 
twenty years, or (c) who have ad- 
ministered colonial governments for 
ten years and are incapable, from in- 
firmity likely to be permanent of 
body or mind, of discharging public 
duties, are entitled to pensions at the 
reduced rate, amounting to two-thirds 
of the full rate (ibid., ss. 3, 5). Ad- 
ditions may be made to the reduced 
rate of a fraction of the full rate ac- 
cording to age and length of service 
(Colonial Governors (Pensions) Act, 
1872 (35 & 86 Vict. c. 29), s. 3). Pro- 
vision is made for deductions in the 
case of Governors receiving half-pay 
for public service in His Majesty’s 
Dominions (Colonial Governors (Pen- 
sions) Act, 1865 (28 & 29 Vict. c. 
113), s. 7). In the case of a Governor 
not entitled to a pension as such be- 
ing employed in His Majesty’s per- 
manent Civil Service, the years of 
his service as Governor shall be 
reckoned for the computation of his 
superannuation allowance (under the 
Superannuation Act, 1859 (22 Vict. c. 
26)) as though passed in the Civil 
Service, and the allowance will be 
computed at the rate of salary and 
emoluments last received in that 
service (Colonial Governors _(Pen- 
sions) Act, 1865 (28 & 29 Vict. ¢. 
113), s. 10; Pensions (Colonial Sery- 
ice) Act, 1887 (50 & 51 Vict. c. 13), 
s. 4 But no pension may amount, 
together with a Civil Service pension 
of the State or a colony, to more than 
£1,000, or two-thirds of the Civil 
Service salary and emoluments, 
whichever is the greater (Pensions 
(Colonial Service) Act, 1887, (50 & 
51 Vict. c. 13), s. 3). Officers trans- 
ferred from His Majesty’s Civil Serv- 
ice to governorships of colonies may 
be granted superannuation allow- 
ances on the expiration of the term 
of such offices without a renewal of 
public employment, but they are lia- 
ble, while under sixty, to service un- 
der the Crown (Superannuation Act, 


sioner of Cyprus as if Cyprus was a 
British colony (Pensions (Colonial 
Service) Act, 1887 (50 & 51 Vict. c. 
13); s. 5). The Colonial Governors 
(Pensions) Act, 1865 (28 & 29 Vict. 
ce. 113); the Colonial Governors (Pen- 
sions) Act, 1872 (35 & 36 Vict. c. 29); 
and the Pensions (Colonial Service) 
Act, 1887 (50 & 51 Vict. c. 18), ss. 
38-5, were repealed by the Pensions 
(Governors of Dominions etc.) Act, 
1911 (1 & 2 Geo. 5, c. 24). The Secre- 
tary of State may, in his discretion, 
subject to the approval of the Treas- 
ury, by writing under his hand, grant 
a pension to any governor (see ibid., 
s. 12 (1) ) who has completed not less* 
than ten years’ service as such gov- 
ernor, and has either (a) attained the 
age of sixty years, or (b) become in- 
capable of discharging his duties by 
reason of some permanent infirmity 
of body or mind, or (c) retired or 
been removed from his office in con- 
sequence of the abolition thereof 
(Pensions (Governors of Dominions 
etc.) Act, 1911 (1 & 2 Geo. 5, c. 24), s. 
1 (1) ). Such pensions, which may 
not in any case exceed the yearly sum 
of £1,300 (see ibid., s. 4 (1)), are pay- 
able to four different classes, accord- 
ing to service, to be called Class I, 
Class II., Class III., and Class IV., 
into which governorships must be di- 
vided; such division must be made 
by order of the Secretary of State, 
approved by the Treasury, and laid 
before Parliament (ibid., s. 2). No 
such division has yet been made. 
The rights of any person to whom 
a pension has been granted under any 
repealed enactment are not affected 
(ibid., s. 12 (2) (b)). For the meth- 
od of reckoning a governor's service 
for civil service pension, and the pro- 
vision of gratuity on death while 
serving as governor, see ibid. s. 5 
(1), as amended by the Pensions 
(Governors of Dominions etc.) 
Amendment Act, 1913 (2 & 3 Geo. 5, 
ce. 26), s. 1, extending the service to 
any permanent office in the Govern- 
ment of a British protectorate, in- 
cluding, for this purpose, the Malay 
States. 


83. See Colonial Regulations, Co- 


lonial Office List, chap. 1, s. 3, r. 
22. 

84. Pxcept, apparently, in New- 
foundland. 

85. Todd, Parliamentary Govern- 
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pended by the Governor, who must, however, at 
once report fully to the Secretary of State the 
grounds of his action.*® In Barbados an Executive 
Committee of the members of the two Houses of 
the legislature sits with the members of the Co- 
lonial Executive to initiate money votes, prepare 
the estimates, and introduce Government business. 
In the Bahamas and in Bermuda the members of 
the colonial legislature are added to the ordinary 
members of the Executive Council. These arrange- 
ments are made with a view to reconcile the nat- 
ural opposition of the executive and legislative 
powers in colonies which still remain under repre- 
sentative, as distinguished from complete respon- 
sible, government.** 

911. Relations to Civil Service. 
Council together with the Chief Justice of the colony 
administer the oaths of office to the Governor on 
his arrival in the colony, and to the officer ad- 
ministering the colony during his absence, and the 
members themselves each take the oaths of office 
on their appointment. The Governor and Council 
have power by statute ** to remove persons holding 
offices granted or grantable by patent for absence 
without reasonable cause, neglect of duty, or mis- 
behaviour in their office, including judicial officers.®® 
In the absence of special contract, Crown servants 
in the colonies hold their offices during pleasure 
only, the regulations in the Colonial Office List not 
amounting to a contract between them and the 


The Executive 


[S§ 7-8 


Crown, but being alterable without their consent. 
In New South Wales an Act was passed “ restrict- 


ing the power of the Crown to dismiss summarily © 


at pleasure, though it did not take away the Crown’s 
right to abolish a civil office, and without compensa- 
tion, unless the holder was entitled to a super- 
annuation allowance under it.°? The restriction was 
repealed by a subsequent Act,°* the operation of 
which, however, was not allowed to be retrospec- 
tive.** An agent of the Crown is not personally 
liable on any contract entered into by him on be- 
half of the Crown, and cannot be made so by any 
doctrine of implied warranty that the contract 
will run its full length.** And a contract for mili- 
tary service by a colonial Government is made on 
behalf of the Crown. Hence payment by the Crown 
through the Imperial Government are part pay- 
ments under the contract which enure to the benefit 
of the colonial Government.%® 

No persons employed in the public service of any 
colony, except those specified below, may be absent 
from the colony except in accordance with rules 
framed by the Secretary of State.%* 

[§ 8] B. The Legislature—1. Powers and Privi- 
leges of Colonial Legislatures. 

912. Definition and nature of powers. A _ co- 
lonial legislature is the authority, other than the 
Imperial Parliament or His Majesty in Council, com- 
petent to make laws for a British possession.®® It 
is a legislature restricted in the area of its powers, 


ment, in the British Colonies, 2nd ed., 
47 et seq. 

86. See Colonial Regulations, Co- 
lonial Office List, chap. 1, s. 3, r. 23. 

87. See Keith, Responsible Gov- 
ernment in the Dominions, 5. 

88. Colonial Leaye of Absence 
Act, 1782 (22 Geo. 3, c. 75), s. 2. 

89. Willis v. Gipps (Sir G.) 
(1846), 5 Moo. P. C. 379; Montagu v. 
Van Diemen’s Land (Lieutenant- 
Governor) (1849), 6 Moo. P. C. C. 489. 

90. Re New South Wales (Gover- 
nor-General), Ex parte Robertson 
(1858), 11 Moo. P. C. C. 288; Shenton | 
v. Smith, [1895] A. C. 229, P. C.; Dunn | 
v. R., [1896] 1 Q. B. 116, C. A. | 

91. Civil Service Act, 1884 (48 
Vict., No. 24). 

92. Young v. Waller, [1898] A. C. 
661, P. © 


93. Public Service Act, 1895 -<(59 
Vict., No. 25). 

94 Young v. Adams, [1898] A. C. 
469, P. C. As to the right to an in- 
crease of pension on abolition of of- 
fice under the Civil Service Act, 1884 
(48 Vict. No. 24), s. 46, see Williams 
v. Intestates Estates’ Curator, [1909] 
A. C. 353; Williams v. Macharg, 
[1910],,A. GC; 476, -P. C. 

95. Dunn v. Macdonald, [1897] 1 
Q. B. 555, C. A. 

96. Williams v. Howarth, [1905] 
An Gi 551, Pa C. 

97. Colonial Officers (Leave of Ab- 
sence) Act, 1894 (57 & 58 Vict. c. 17), 
s. 1, The exceptions are—Dominion 
of Canada, Newfoundland, Cape, Na- 
tal, New South Wales, Victoria, 
Queensland, Tasmania, South Aus- 
tralia, Western Australia, New Zea- 
land, and any others named in any 
Order in Council extending the Act. 
The Commonwealth of Australia and 
the Transvaal were added to the list 
Lt eee in Council of February 11, 


98. Interpretation Act, 1889 (52 &| 
53 Vict. c. 63), s. 18 (7). 

[a] Ireland.—With the examples 
given in this sectioh’ compare the 
legislature of Ireland under the Gov- 
ernment of Ireland Act, 1914 (4 & 5 
Geo. 5, c. 90), which Act, however, is 
suspended in operation; see Hals- 


bury’s Laws of England, title Consti- 
tutional Law, Par. 178. By the Gov- 


ernment of Ireland Act, 1914 (4 & 5| fraud); the granting of bounties on 
Geo. 5, c. 90), the Irish Parliament} the export of goods; quarantine; or 


has power to make laws for the 
peace, order and good government of 
Ireland (ibid., s. 2). The following 
are the limitations on this power, 
namely, there is no power to make 
laws except in respect of matters ex- 
clusively relating to Ireland or some 
part thereof, and there is no power 
to make laws in respect of the fol- 
lowing matters or any of them: (1) 
The Crown or the Succession to the 
Crown or a Regency or the property 
of the Crown (including foreshore) 
or the Lord Lieutenant except as re- 
spects the exercise of his executive 
power in relation to Irish services as 


| defined for the purposes of the Act; 


or (2) the making of peace or war 
or matters arising from a state of 
war: or the regulation of the con- 
duct of any portion of His Majesty’s 
subjects during the existence of hos- 
tilities between foreign states with 
which His Majesty is at peace, in re- 
lation to those hostilities; or (3) the 
navy, the army, the territorial force, 
or any other naval or military force, 
or the defence of the realm, or any 
other naval or military matter; or 
(4) treaties, or any relations, with 
foreign states, or relations with oth- 
er parts of His Majesty’s dominions, 
or matters involving the contraven- 
tion of treaties or agreements with 
foreign states or any part of His 
Majesty’s dominions, or offences con- 
nected with any such treaties or re- 
lations, or procedure connected with 
the extradition of criminals under 
any treaty, or the return of fugitive 
offenders from or to any part of His 
Majesty’s dominions; or (5) dignities 
or titles of honour; or (6) treason, 
treason felony, alienage, naturalisa- 
tion, or aliens as such, or domicile; 
or (7) trade with any place out of 
Ireland (except so far as trade may 
be affected by the exercise of the 
powers of taxation given to the Irish 
Parliament, or by the regulation of 
importation for the sole purpose of 
preventing contagious disease, or by 
steps taken, by means of inquiries or 
agencies out of Ireland, for the im- 
provement of Irish trade or for the 
protection of Irish traders from 


navigation, including merchant ship- 
ping (except as respects inland wa- 
ters, the regulation of harbours, and 
local health regulations); or (8) any 
postal services and the rates of 
charge therefor (except postal com- 
munication; between one place in Ire- 
land and another such place, and any 
other postal service which is execut- 
ed completely in Ireland); designs 
for stamps,- whether for postal or 
revenue purposes; or (9) lighthouses, 
buoys, or beacons (except so far as 
they can consistently with any gen- 
eral Act of the Parliament of the 
United Kingdom be constructed or 
maintained by a local harbour au- 
thority); or (10) coinage, legal ten- 
der, or any change in the standard 
of weights and measures; or (11) 
trade marks, designs, merchandise 
marks, copyright, or patent rights; 
or (12) any of the following matters 
(referred to as reserved matters), 
namely—(a) the general subject-mat- 
ter of the Acts relating to Land Pur- 
chase in Ireland, the Old Age Pen- 
sions Acts, 1908 (8 Edw. 7, c. 40) and 
1911 (1 & 2 Geo. 5, c. 16), the Na- 
tional Insurance Aci, 1911 (1 & 2 Geo. 
5, ec. 55), and the Labour Exchanges 
Act, 1909 (9 Edw. 7, c. 7); (b) the 
collection of taxes; (c) the Royal 
Irish Constabulary and the manage- 
ment and control of that force; (d) 
Post Office Savings Banks, Trustee 
Savings Banks, and friendly socie- 
ties; and (e) public loans made in 
Ireland before the 18th September, 
1914. The above limitations on the 
powers of the Irish Parliament cease 
as respects any reserved matter if 
the corresponding reserved service 
is transferred to the Irish Govern- 
ment under the provisions of the Act 
(Government of Ireland Act, 1914 (4 
& 5 Geo. 5, c. 90), s. 2). Further, no 
law may either directly or indirectly 
establish or endow any religion or 
restrict the free exercise thereof, or 
give a preference or advantage or im- 
pose any disadvautage on account of 
religious belief or status or make 
any religious belief or religious cere- 
mony the condition of the validity of 
any marriage, or effect prejudicially 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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but within that area unrestricted. When an Act 
of Parliament enacts that there shall be a iegisla- 
ture for a colony, and that its Legislative Assembly 
shall have exclusive authority to make laws for the 
colony, it confers power not in any sense to be 
exercised by delegation from, or as agent of, the 
Imperial Parliament, but authority as plenary and 
as ample, within the limits preseribed, as the ln- 
perial Parliament, in the plenitude of its power, 
possessed and could bestow. Within these limits 
the local legislature is supreme, and has the same 
authority as the Imperial Parliament.®® This prin- 
ciple applies to the legislatures of the Provinces of 
Canada equally with the Dominion Parliament.t 
Accordingly a confirmed Act of a local legislature 
lawfully constituted, whether in a settled or a 
conquered colony, has, as to matters within its com- 
petence and within the limits of its jurisdiction, the 
operation and force of sovereign legislation, though 
subject to be controlled by Imperial legislation.” 

913. Legislative assembly permanent. The ex- 
pression ‘‘legislative assembly’’ in a colonial Act ® 
means, in the ordinary use of the term, the assembly 
created by the constitution, which though liable to 
be dissolved, or to expire by efiluxion of time, is an 
essential part of the constitution of the colony, and 
must be regarded as a permanent body.* 

914. With relation to absentees, A colonial legis- 
lature, empowered to make laws not repugnant to 
the laws of England, for the peace, order, and good 
government of the colony, can subject to its judicial 
tribunals persons who neither by themselves nor by 
their agents are present in the colony; and may 
authorise the courts of the colony to decide whether 
they will or will not proceed, in the absence of 
the defendant, in any case of contracts made or to 
be performed in the ecolony.® 

915. Limitation of powers. Any colonial law? 
which is repugnant to any Act of Parliament ex- 
tending to the colony to which such law relates, or 
which is repugnant to any order or regulation made 
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under the powers of, and having the force of, such 
Act in the colony, is void to the extent of such 
repugnaney.’ The repugnancy, however, must be to’ 
the provisions of some Act of Parliament applicable 
to the colony, by express words or necessary intend- 
ment.® Hence the validity of colonial laws is sub- 
ject to examination by the colonial courts, and 
by the Judicial Committee of the Privy Council.?° 
And the obvious meaning and purpose of the Co- 
lonial Laws Validity Act are to preserve the right 
of the Imperial Legislature to legislate for a colony, 
although a local legislature has been,given, and to 
make it impossible, when an Imperial statute has 
been passed expressly for the purpose of governing 
that colony, for the colonial legislature to enact 
anything repugnant to the express law applied to 
that colony by the Imperial Legislature itself.*4 

916. Self-protection. Without express grant, a 
colonial legislature possesses no power to protect 
itself against obstruction, interruption, or disturb- 
ance of the proceedings by misconduct of any of 
the members in the course of those proceedings, 
except such as are necessary to the existence of 
such a body and the proper exercise of the fune- 
tions which it is intended to execute. Whatever in 
a reasonable sense is necessary for those purposes 
is impliedly granted, whenever any such legislative 
body is established by competent authority. For 
these purposes protective and self-defensive pow- 
ers only, and not punitive, are necessary? There- 
fore Legislative Assemblies in the British colonies 
have, in the absence of express grant, no power to 
adjudicate upon, or punish for, eontempts committed 
either in their presence!® or beyond their pres- 
ence.1* 

Adoption of privileges etc. of House of Commons 
of United Kingdom. Powers, however, to adopt as 
their own the privileges, powers, and immunities of 
the House of Commons of the United Kingdom have 
been expressly granted to the Dominion ?!® and to 
the Provinces *° of Canada; to the Commonwealth 


the right of any child to attend a 
school receiving public money with- 
out attending the religious instruc- 
tion of that school, or alter the con- 
stitution of any religious body ex- 
cept with the approyal of the govern- 
ing body thereof, or divert from any 
religious denomination the fabric of 
eathedral churches or, except for the 
purpose of public utility, upon pay- 
ment of compensation, any other 
property (ibid., s. 3). With regard 
to levying of taxes, customs duties 
may only be imposed on articles for 
the time being liable to customs duty 
of a like character levied as an Impe- 
rial tax. A customs duty levied as an 
Imperial tax or excise duty so levied 
where there is a corresponding cus- 
toms duty may only be varied by 
way of addition (ibid., s.15 (1) (a) ), 
and not so as, in the opinion of the 
Joint Exchequer Board, to cause a 
customs duty on an article of a class 
produced, prepared, or manufactured 
in Ireland to exceed the excise duty 
by more than an amount reasonably 
sufficient to cover any expenses due 
to revenue restrictions (ibid., s. 15 
(1) (f) ). Customs or excise draw- 
backs or allowance may not be varied 
so as to cause the amount of draw- 
back or allowance payable in respect 
of any article to be more than rea- 
sonably sufficient in the opinion of 
the Joint Exchequer Board to cover 
the duty paid thereon and any ex- 
penses due to revenue restrictions 
(ibid., s. 15 (1) (f) ). Imperial income 
tax may only be varied by way of al- 
tering the conditions and not the rate 
of the tax, while customs and death 
duties may only be varied in the 


rate of the duty without otherwise 
altering the provisions in respect of 
the duty or discriminating, in the 
variation between persons, articles or 
property (ibid., s. 15 (1) (ec) ). Cor- 
related duties or duties levied at 
varying rates may only be varied 
proportionately (ibid., s. 15 (1) (ce) ). 
A death duty may not be varied so 
as to impose the duty on the personal 
property (not being a_ leaseholder’s 
or tenant’s interest in land) of any 
person domiciled in Great Britain 
(ibid., s. 15 (1) (da) ). Certain speci- 
fied stamp duties may not be varied 
at all, (ibid., s. 15°'(1) (e)).. More- 
over, the Irish Parliament may not 
repeal or alter any provision of the 
Government of Ireland Act, 1914 (4 
& 5 Geo, 5, c. 90), except as is spe- 
cially provided thereby, or of any Act 
passed by the Parliament of the 
United Kingdom after the 18th Sep- 
tember, 1914, and extending to Ire- 
land, although dealing with a matter 
within the powers of the Irish Parlia- 
ment (Government of Ireland Act, 
1914 (4 & 5 Geo. 5, c. 90), s. 41 (1) ). 
There are special restrictions pre- 
serving the constitution, property 
and immunities of the University of 
Dublin, _Trinity College, Dublin, 
Queen’s University of Belfast (ibid., 
s. 42), and the Grand Lodge of Free 
and Accepted Masons of Ireland, or 
any lodge or society recognized by 
that Grand Lodge (ibid., s. 48). 


99. See Powell v. Apollo Candle | 


Co. (1885), 10 App. Cas. 282, 290, P. C. 
1. See Hodge v. R. (1883), 9. App. 
Cas. 127), Pec: 
2. Phillips v. Hyre (1870), L. R. 
6 Q. B. 1, Ex. Ch., per Willes, J., at 


p. 20. 

3. E. g., for making allowances to 
parliamentury representatives. 

4 See A.-G. for New South Wales 
v.. Rennie, [1896] A. C. 376, PB. C. 

5. E. g., New Zealand, by New 
Zealand Constitution Act, 1852 (15 & 
16 Viet, c. 72). 

6. Ashbury v. Ellis, [1893] A. CG, 
339, P. C.. See also Woodruff v. A.-G. 
for Ontario, [1908] A. C. 508, P. C. 

7. Including laws made for. the 
eolony by His Majesty in Council. 

8. Colonial Laws Validity Act, 
1865 (28 & 29 Vict. c. 63), s. 2. 

Si Ebid,, “ss. 1: 

10. See, e. g., L’'Union St. Jacques 
de Montreal v. Bélisle (1874), L. R. 6 


P. C. 31; Dobie v. Temporalities 
Board (1882), 7 App. Cas. 136, P. C.; 
A.-G. of Ontario v. A.-G. for the Do- 


minion of Canada, [1894] A. C, 189, 
P. C., A.-G. for Ontario v. Hamil- 
Lars a Rail., [1908] A. C. 624, 


ll. Re R. v. Marais, Ex parte Ma- 
rais, [1902] A. C. 51, 64, P. C, 

12. Barton v. Taylor (1886), 11 
App. Cas. 197, 208, P. C. Compare 
carte af Carson (1842), 4 Moo. P. C. 
C. 638, 88. 

13. Doyle v. Falconer (1866), L. R. 
L-PYC.."328. 

14. Fenton v. Hampton (1858), 11 
Moo. P. C. C. 847. 

15. Parliament of Canada Act, 
1875 (38 & 89 Vict. c. 88), s. 1. See 
Revised Statutes of Canada, 49 Vict. 


G 12s 

16. British North America Act, 
1867 (80 & 81 Vict. c. 8), s. 92. See 
Fielding v. Thomas, [1896] A. ©, 600, 
610; PoC. 
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of Australia,!7 and to Victoria,!8 Western Aus- 
tralia,'® and South Australia ;*° to the Transvaal,?+ 
the Orange River Colony,?? and Natal ;?° and indeed 
to every ‘colony whose legislature comprises a legis- 
lative body of which one half is elected by the 
inhabitants of the colony.2* A standing order of 
the Legislative Assembly of New South Wales, em- 
powering the House to suspend from its service a 
member charged with an offence until verdict or 
further order, is within the power conferred by the 
Constitution Act, 1902 2° to prepare and adopt stand- 
ing rules and orders reeulating the orderly conduct 
of the Assembly, the House being the sole judge of 
the occasion requiring its enforcement, and a court 
of law being incompetent to question its validity so 
long as it relates to orderly conduct in the House.*® 
But a standing order of a Legislative Assembly 
adopting the rules, forms, and usages of the Im- 
perial Parliament naturally signifies only those then 
existing, and cannot be taken to adopt by anticipa- 
tion all future changes in the procedure or prac- 
tice of the House of Commons.** 

917. Effect of receiving legislative institutions. 
After a colony or settlement has received legislative 
institutions the Crown stands, subject to the spe- 
cial provisions of any Act of Parliament, in the 
same relation to it as it does to the United King- 
dom.?s 

The Church of England in the colonies. This prin- 
ciple is well illustrated by the position occupied by 
the Church of England in the colonies. In a Crown 
colony properly so ealled, or in eases where the 
letters patent are issued in pursuance of an Act of 
Parliament, a bishopric may be constituted and eccle- 
siastical jurisdiction conferred by the sole authority 
of the Crown. But after the establishment of an 
independent legislature in a colony there is no power 
in the Crown, solely by virtue of its prerogative, to 
establish there a metropolitan see and province, or 
to create any ecclesiastical corporation, whose status, 
rights, and authority the colony can be required to 
recognise, any more than there is in the United 
Kingdom. As in the United Kingdom a bishopric 
may be constituted with ecclesiastical jurisdiction 
under the authority of an Act of Parliament,?® so 
in a colony having an independent legislature the 
legal status and authority of a bishop may be econ- 
firmed and established by an Act of the colonial 
legislature duly assented to by the Crown.*° 

Not part of the constitution. The Church of Eng- 
land in the colonies is not part of the constitution 
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in any colonial settlement; it is in the same posi- 
tion as any other religious body, and, save in so far 
as it may be established by law, its authorities 
and officers cannot claim to be recognized by the 
law of the colony, otherwise than as the members 
of a voluntary association.*! No ecclesiastical tri- 
bunal is required in any colony or settlement where 
there is no established Church; the ecclesiastical 
law of England cannot, therefore, in a settled col- 
ony in which the Church of England is not estab- 
lished be treated as a part of the law which settlers 
carry with them from the mother country.*? 

Essential conditions of colonial branch of Church 
of England. Persons who found a Church in any 
colony having an established legislature, and call 
themselves members of the Church of England, will 
be presumed to be members of that Church; they 
will be bound by its doctrines, rules, ordinances, and 
discipline, and obedience to them will be enforced 
by the civil tribunals of the colony; questions at 
issue will be tried by the civil tribunals in the same 
way as if such questions were tried in England, 
though in different tribunals. But the mere fact of 
a Church declaring itself to be in communion with 
the Chureh of England does not make it part of 
that Church, nor its members members of that 
Church,®* and a substantial identity in their stand- 
ards of faith and doctrine is necessary to establish 
a connection between the Church of England as by. 
law established and another Church. General ex- 
pressions affirming in the strongest way the con- 
nection of a colonial Church with the Church of 
England, and its adherence to that Church’s: faith 
and doctrine, are unavailing to prove that the former 
is a Church in connection with the Church of Eng- 
land, if a substantial element in the constitution of 
the colonial Church consists in the exclusion of a 
substantial element in the constitution of the Church 
of England.*4 A synod of a Church, although it 
may meet and pass various acts and constitutions, 
has no power, without the consent either of the 
Crown or of the colonial legislature, to bind persons 
not in any way subject to its control, or to estab- 
lish courts of justice for temporal as well as for 
spiritual matters.°> 

Appointment of colonial bishop. The Crown may 
grant letters patent creating a bishopric in places 
where it is not forbidden by statute, and thereby 
eonfer upon the bishop powers, some of which he 
may legally exercise, and others of which he may 
be unable legally to exercise. But the assump- 


17. Commonwealth of Australia| 600, P. C., at p. 610. : 33. pi CBieho) v. Gladstone 
Constitution Act (63 & 64 Vict. c, 12), 25.. Constitution Act, 1902 (No.| (1866), L 3 Eq. 1, 37-38. 
art. 49. 82 of 1902), s. 34. As pe providing that in the 
18. Victoria Constitution Act, 1855 26. interpretation of its standards and 


(18 & 19 Vict. ec. 55), schedule, art. | 470, 


> Harnett e » nick [1908], A. C. 


formularies the Church shall not be 


85. See Dill v. Murphy (1864), 1 
Moo. P. C. C. (N. S.) 487; Legislative 
Assembly of Victoria (Speaker) v. 
Glass (1871), L. R. 3 P. C. 560. 

19. Western fe aoe Constitu- 
tion Act, 1890 (53 & 54 Vict. c. 26), 
Schedule, art. 36. 

20. Constitution Act (No. 2 of 

Constitution Let- 


1855-6), s. 35. 

21. Transvaal 
ters Patent, 1906, art. xxxiii. 

22. Orange River Colony Constitu- 
tion Letters Patent 1907, art. xxxv. 
The colony is now the Orange Free 
State, see p. 513, ante. 

23. Constitution Act, 1893 (No. 
14 of 1893), s. 42, and Privileges of 
Fees Act, 1895 (No. 27 of 

24. Colonial Laws Validity Act, 
1865 (28 & 29 Vict, c.: 63), .9s. 1, 5 
See Fielding v. Thomas, [1896] A. C 


27. Barton ve ay Oe (1886), 11 
App. Cas. 197, 202 Cc. 

28. Re Natal (Bishon) Abe 3 
Moo. .P. wCiC.. GND Sp. 2 14 

ao. E. g., by weelesiastical Com- 
missioners Act, 1847 (10 & 11 Vict. 
ec. 108); Bishoprics Act, 1878 (41 & 42 
Vict. c. 68). 

30. When a bishop was appointed 
in Jamaica by letters patent in 1824, 
the legal status and authority of the 
bishop were confirmed and_ estab- 
lished by an Act of the colonial leg- 
islature duly assented to by _ the 
Crown; and see Re Natal ashen 


rete 3). Moo. oP.i0.. Ce (Nets.) 1b, 
31. Tbid. See, generally, Hals- 


bury’s Laws of England, title Eccle- 
siastical Law. 

32. Re Natal Catena ees 3 
Moo. P. C. C. (N. S.). 115, 152. 


bound by’ any decisions in questions 
of faith and doctrine, or in questions 
of discipline relating to faith and 
doctrine, other than those of its own 
ecclesiastical tribunals, or of such 
other tribunals as may be accepted 
by the provincial synod as tribunals 
of appeal; meaning that its tribunals 
shall not take the English decisions 
on the subject as authoritative. In 
England the standard is the formu- 
Jaries of the Church judicially inter- 
preted; in the colony it is the formu- 
laries as they may be construed 
without that interpretation (see Mer- 
riman v. Williams (1882), 7 App. Cas. 
484. P. C.). 

35. Long v. Cape Town Cainer 
(1868), 1 Moo. P./C, C, GNIS. )o4id, 
464; compare Cape Town (BiaucrA Vv. 
Natal (Bishop) (1869), L. BR. 3 P.-C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion to confer such excess of power does not render 
the letters patent wholly invalid, or vitiate that 
portion of them which confers powers that may be 
lawfully exercised. A colonial bishop so appoint- 
ed may exercise all the duties and functions and 
perform all the acts belonging to a bishop within 
his diocese that he could if he were bishop of an 
English diocese; but he cannot enforce execution 
of his orders without having recourse to the civil 
tribunals for that purpose.®® 

918. Colonial legislation per se, intraterritorial. 
The jurisdiction of colonial legislatures is confined 
to the territories of their colonies respectively. The 
maxim Extra territorium jus dicenti impune non 
paretur applies to attempts to enact laws relating 
to offences committed in other countries.*7 But the 
propriety or impropriety of passing an Act of Par- 
liament in a colony cannot be questioned on appeal 
to the Sovereign in Council.°* 

919. Powers conferred on colonial legislatures by 
Imperial statute. Colonial legislatures are explicitly 
empowered by Imperial statute to make laws— 

(1) For the admission in the courts of the eol- 
onies of the evidence of barbarous and uncivilised 
persons, destitute of the knowledge of God or of 
any religious belief;°® (2) For the establishment, 
maintenance, and regulation of inland posts;*® (3) 
For the trial within the limits of British posses- 
sions of charges arising out of the death of persons 
beyond such limits from injuries received within 
such limits;#1 (4) For the establishment, abolition, 
reconstruction, and alteration of the constitutions 
of courts of justice;*? (5) For validating within all 
parts of His Majesty’s dominions marriages ¢con- 
tracted in British possessions, if both the parties 
are by English law competent to marry each other;** 
(6) For imparting the privileges of naturalisation 
to be enjoyed within the limits of the particular 
British possessions;*4 (7) For reducing any fine 
recovered on summary conviction under the Army 
Act;*® (8) For declaring any court of unlimited 
civil jurisdiction in a British possession a colonial 
Court of Admiralty, and providing for the exercise 
of its jurisdiction, and for conferring partial or 
limited Admiralty jurisdiction on any inferior 
court;*® (9) For conferring authority on any court 
in a British possession to conduct inquiries into 
shipwrecks and other shipping casualties, or as to 

36. Natal (Bishop) v. Gladstone 
(1866), L. R. 3 Eq. 1. Since the de- 
cisions in Long v. Cape Town (Bish- 
op) (1863), 1 Moo. P. C. C. (N. S.) 
411, and in Re Natal (Bishop) (1864), 


3 Moo. P. C. C. (N. S.) 115, the Gov- 
ernment have discontinued the tssue 


47. 
48. Ibid., s. 264. 
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through a Secretary of State, be re- 
served for the signification of His 
Majesty’s pleasure, or contain a sus- 
pending clause (ibid., s. 4) 
Merchant Shipping 
(57 & 58 Vict. c. 60), s. 478. 
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charges of incompetence or misconduct on the part 
of masters, mates, or engineers of ships, in certain 
circumstances;** (10) For applying and adapting: 
any of the provisions of Part II. of the Merchant 
Shipping Act, 1894, to registered British ships trad- 
ing or being at any port in a British possession, and 
to the owners, masters, and crews thereof.48 

Regulation and amendment of constitution. Every 
colonial representative legislature has power to make 
laws respecting its constitution, powers, and pro- 
cedure, in accordance with the law of the colony;*? 
and the following colonies are expressly empowered 
to make laws. altering their constitution: New South 
Wales, South Australia, Victoria, Western Aus- 
tralia, Tasmania.®° The legislature of each of the 
six Australian States is also empowered to regulate 
customs duties on goods coming from the other States 
and from New Zealand.®! 

920. Construction of colonial legislation. The 
legislation of colonies where the English common 
law prevails is governed by the same rules of con- 
struction as apply in England, and the decisions of 
English courts on similar English legislation are au- 
thorities for the interpretation of colonial legisla- 
tion.®? A colonial statute should not be construed 
to act retrospectively unless the intention of the leg- 
islature to that effect is expressed in plain and un- 
ambiguous terms. It is obviously unjust to make an 
act, legal at the time it is done, illegal by some new 
law, or to make lawful an act which was wrongful 
when done, and thus deprive the person injured of 
the remedy the law: originally gave him.*® 

Nor should a colonial statute be deemed to ex- 
tinguish or take away a right or property without 
compensation unless it appear by express words or 
by plain implication that it was the intention of 
the legislature to do so.54 

Legislation of the United Kingdom must not un- 
necessarily be held to extend to the colonies, and 
thereby overrule or qualify or add to their own legis- 
lation on the same subject.®> 

921. Codification. In some colonies the general 
law has been codified; and civil codes, criminal codes, 
codes of civil procedure, and codes of criminal 
procedure are in force, while in others the law 
as to particular subjects, such as bills of exchange, 
has been codified.°® In most colonies also the stat- 


Pénal, and a Commercial Code, also 
based on the French Code; the Gold 
Coast has a Criminal Code and a 
Code of Criminal Procecure; Grenada 
has a Code of Civil Procedure (Ordi- 
nance 16 of 1882), a Criminal Code 
. (Ordinance 2 of 1897), and a Code of 


“Act, 1894 


of letters patent to bishops in colo- 
nies possessing an independent legis- 
lature. 

37. Macleod v. A.-G. for New 
South Wales, [1891] A. C. 455, P. C., 
per Lord Halsbury,“L. C., at p. 458. 

38. Tilonko v. A.-G. of Natal, 
[1907] A. C..93, 95, 461, P.. C. 


42. Colonial 
1865 (28 & 29 Vict. c. 63), s. 5. 

43. Colonial Marriages Act, 1865 
(28 & 29 Vict. c. 64) s. 1. 

44. Naturalization Act, 1870 (33 & 


34 Vict. c. 14), s. 16. 

45. Army Act, 1881 (44 & 45 Vict. 
7, 58), s. 169. 

46. Colonial Courts of Admiralty 
et, 1890 (53 & 54 Vict. c..27), s. 3. 
But such legislation must, unless 
previously approved by His Majesty 


49. Colonial Laws Validity 
1865 (28 & 29 Vict. c. 63), s. 5 
50. 
et seq. 
51. Australian Colonies 
Act, 1873 (86 Vict. c, 22), 's. 3. 

52. Catterall v. Sweetman (1845), 
1 Rob. Eccl. 304, 318. 

58. Young v. Adams, [1898] A. C. 
469, 476, P. C. 

54. Western Counties Rail. Co. v. 
Windsor and Annapolis Rail. Co. 
(iS82).. 7. App. Cas.” 178,0088,_ ©. Ces 
Commissioner of Public Works (Cape 
Colony) v. Logan, [1903] A. C, 355, 
363 P. C. 

55. New Zealand Loan and Mer- 
cantile Agency Co. v. Morrison, 
[1898] A. C. 849,'357, P. C. 

56. Ceylon has a Penal Code 
(1883), a Code of Civil Procedure 
(1889), and a Code of Criminal Pro- 
eedure (1898); Cyprus has the Mé- 
jéle or Ottoman Civil Code, a Land 
Code based on Mahomedan law, a 
Penal Code based on the French Code 


Act, 


Duties 


See Acts referred to at pp. 506 | 


Criminal Procedure (Ordinance 3 of 
1897); Hong Kong has a Code of Civil 
Procedure (Ordinance 5 of 1901); Ja- 
maica has a Code of Civil Procedure 
based on the Supreme Court Rules, 
1883; Malta has a Penal Code; Mau- 
ritius has the French Civil, Civil Pro- 
cedure, and Commercial Codes; Or- 
dinance 6 of 1888 (commonly called 
the Penal Code) is mainly borrowed 
from the French Pénal; Natal has a 
Native Code (Law 19 of 1891); New 
South Wales has a Criminal Code 
(Act 40 of 1900); the Orange River 
Colony has a Code of Criminal Pro- 
cedure (Ordinance 12 of 1902); Que- 
bec has the Civil Code of Lower Can- 
ada, which came into force ist Au- 
gust, 1866, and a Code of Civil Pro- 
cedure, which came into force 28th 
July, 1867; Queensland has a Crimi- 
nal Code (Act 9 of 1899), which came 
into force 1st January, 1901; St. Lu- 
cia has a Civil Code, a Code of Civil 
Procedure, a Criminal Code, and a 
Code of Criminal Procedure; St, Vin- 
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ute law has been from time to time revised and pub- 
lished in the form of statutes revised.°? 
[§ 9] 2. Special Features of Colonial Legislation. 

922. Form and nomenclature. In colonies pos- 
sessing representative assemblies laws purport to be 
made by the Sovereign, or by the Governor on his 
behalf, or sometimes by the Governor alone, with 
the advice and consent of the Council and Assembly, 
or of the Senate and House of Representatives, or 
as the case may be, the Governor haying the right 
of veto. They are almost invariably designated 
Acts. In colonies not having such assemblies laws 
purport to be made by the Governor, with the ad- 
vice and consent of the Legislative Council, (or in 
British Guiana the Court of Policy), and are desig- 
nated ordinances or laws. In Protectorates legisla- 
tive enactments are usually designated proclama- 
tions. 

Date of operation. A colonjal law. comes. into 
operation immediately on receiving the Governor’s 
assent, unless some other date is prescribed by the 
law itself, or unless it contains a suspending clause, 
The Crown, however, retains power to disallow it; 
and if this power is exercised: the law ceases to 
have operation from the date at which notification 
of such disallowance is published in the colony.** 

923. Disallowance by Crown. Laws passed by 
most of the Crown colonies and protectorates may 
be disallowed by the Crown at any subsequent time,°? 
But disallowance can only take place— 

In the case of laws passed by the Dominion of 
Canada,®° within two years of the receipt by the 
Seeretary of State from the Governor-General of a 
copy of the Act; 

In the case of laws passed by the Provinces of 
Canada,®*! within one year after such receipt by the 
Governor-General from the Lieutenant-Governor; 

In the case of laws passed by the Commonwealth 
of Australia,®? within one year from the Governor- 
General’s assent; 

In the case of laws passed by New South Wales,®? 
Vietoria,®* Queensland,®>, Western Australia,°* New 
Zealand,°” and Cape Colony,*® within two years from 
the receipt by the Secretary of State from the Gov- 
ernor of a copy of the law; by Natal,®® the Trans- 
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vaal,’? and the Orange River Colony,’ within two 
years from the Governor’s assent. 

In the case of laws passed by the Parliament of 
the Union of South Africa, within one year after 
they have been assented to by the Governor-Gen- 
eral.7? 

924, Suspending clause. Colonial laws are in 
some cases passed with suspending clauses; that is, 
although assented to by the Governor, they do not 
come into operation or take effect in the colony 
until His Majesty’s pleasure (1.e., not to disallow 
them) has been signified.’* 

His Majesty’s pleasure with regard to a law is 
signified through a Secretary of State, or, when the 
constitution of a colony so prescribes, by Order in 
Council. 

925. Reservation for signification of His Maj- 
esty’s pleasure. In some cases the Governor is em- 
powered to reserve laws for the signification of His 
Majesty’s pleasure, instead of himself assenting or 
refusing his assent to them. Laws are usually re- 
served which concern divorce, currency, treaty rela- 
tions, differential duties, control of the troops or the 
navy; also laws of an unusual purport affecting the 
prerogative or the right and property of British 
subjects not resident in the colony, or the trade and 
shipping of the United Kingdom; and laws differen- 
tiating between persons of European birth or de- 
scent and persons not so. This last subject, how- 
ever, is not a matter for reservation in the legisla- 
tion of the Cape of Good Hope. In the Common- 
wealth of Australia laws must be reserved which 
limit the Royal prerogative to grant special leave 
to appeal to the Sovereign in Council from decisions 
of the High Court.7* Such laws, being incomplete 
enactments, have no force until confirmed by His 
Majesty. In certain cages such laws become null 
and void, unless His Majesty’s confirmation of them 
has been signified in the colony before the lapse of 
a certain time.7> That time is, in the Dominion of 
Canada, two years from the presentation of the law 
to the Governor-General for his assent;7® in the 
Provinees of Canada, one year from presentation to 
the Lieutenant-Governor;’? in the Commonwealth 


cent has a Code of Civil Procedure | (1906), the Cape of Good MHope| tion Act, 1855 (18 & 19 Vict. ec. 54), 
(Ordinance 8 of 1884); the Seychelles} (1895), Fiji (1905), Gambia (1900),/s. 3, and Australian tik Maar pars 
have the Codes of Mauritius and a|the Gold Coast (1903), Manitoba} Act, 1842 (5 & 6 Vict. c. 76), s. 32. 

Code of Civil Procedure (1878);| (1891), Nova Scotia (1900), the 64. Victoria Snr hha: wa Act, aa66 


Southern Nigeria has a Code of Crim- 
inal Procedure (Ordinance 7 of 1900); 


the Straits Settlements have a Penal|ern Nigeria 


North-West Territories (1905), Que- 
bec (1888),,.St. Lucia (1889), 
(1907), 


(18, & 19 Vict. c. 55), s. 8; and Aus- 
tralian Ponstitutions Act, 1842 (5 & 6 
Vict. cr 6)e si Soe 


South- 
Hong Kong 


Code (Ordinance of 1871), a Code of 
Criminal Procedure (Ordinance 22 of 
1900), and a Code of Civil Procedure 
(Ordinance 81 of 1907); the Trans- 
vaal has a Code of Criminal Proce- 
dure (Ordinance 1 of 1903); the 
Turk’s and Caicos Islands have a 
Code of Civil Procedure (Ordinance 6 
of 1908) and a Code of Criminal Pro- 
cedure (Ordinance 7 of 1903), West- 
ern Australia has a Criminal Code 
(Act 14 of 1901-2), which came into 
force 1st May, 1902; Northern Nige- 
ria (1904) and Bermuda (1907) both 
have Criminal Codes founded on the 
“Queensland Code; New Zealand has a 
Criminal Code (Act 56 of 1893); the 
Indian Codes of Civil and Criminal 
Procedure and the Penal Code are in 
force in East Africa, Uganda, and 
Somaliland. Most of these Codes 
have been modifi¢d by subsequent 
legislation. The laws have been con- 
solidated in the following Colonies:—~ 
British Columbia (1897), British 
Honduras (1886), Newfoundland 
(1892), and Ontario (1897). 

57. This has been done, for exam- 
ple, in the Dominion of Canada 


(1901), Gibraltar (1890), Straits Set- 
tlements (1898), Natal (1899), Cy- 
prus (1906), Ceylon (1907), Bermuda 
(1902), British Guiana (1905), Mauri- 
tius (1905), Grenada (1897), Baha- 
mas (1899), and Trinidad (1905). 


ee. Colonial Regulations, chap. 1, 
CP ees 

59. There are exceptions. Disal- 
lowance must take place, if at all, 


within two years from the receipt 
by the Secretary of State of a copy 
of the law in the case of Jamaica and 
Mauritius, within eighteen months 
from such receipt in the case of the 
Leeward Islands, and within two 
years from the Governor’s assent in 
the case of Malta. In Gibraltar dis- 
allowance can take place at any time, 
and if His Majesty’s pleasure is not 
signified within three years, the ordi- 
nance is deemed to be disallowed, 

60. British North America Act, 
1867 (30 & 31 Vict. c. 3), s. 56. 

61. ,Ibid., s:_90: 

62. Commonwealth of Australia 
Constitution Act (68 & 64 Vict. c. 
12), schedule art. 59. 

63. New South Wales Constitu- 


65. Queensland Constitution Or- 
der in Council, June 6, 1859, s. 14. 

_ 66. Western Australia Constitu- 
tion Act, 1890 (53 & 54 Vict. ¢. 26), 
SSE EDK 

67. New Zealand wigan 3 Act, 
1852 (15 & 16 Vict. c. 72), s. ; 

68. S. 83 of Ordinance Be 1852 
psbedutre to Order in Council, March 

69. Natal Constitution Act (No. 
14° of 18938), 5.0%. 

70. Transvaal Constitution Letters 
Patent, December 6, 1906, s. xli. 

71. Orange River Colony Letters 
Patent, June 5, 1907, s. xliii, Now 
Orange Free State; see p. 498, ante. 

72. South eee Act, 1909 (9 
Edw. 7, c. 9), 65. 

Colonial Regulations, chap. 1, 
s8, rr. 19) 20, 

74. See posted on Responsible Gov- 
ernment in the Dominions, 52, 178, 
180, 214. 

75. Colonial Regulations, chap. 1, 
82.3, Pr: 19, 27, 

76. British North America Act, 
1867 (30 & 31 Vict. c. 3), s. 57. 

77. Ibid. s. 90. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of Australia’® and the six States constituting the 
Commonwealth,’® and in New Zealand,®° Cape Col- 
ony,®! the Transvaal,’? and the Orange River Col- 
ony,°* two years from presentation to the Governor- 
General or Governor; in the Union of South Africa 
and in the provinces thereof, one year from presen- 
tation to the Governor-General.*4 

926. Every Bill passed by the legislature of any 
State forming part of the Commonwealth of Aus- 
tralia must be reserved for the signification of His 
Majesty’s pleasure thereon which alters the con- 
stitution of the State legislatures or of either House 
thereof, or affects the salary of the Governor of the 
State, or is required to be reserved under any Act 
of the State legislature subsequent to this Act, or 
under any provision of the Bill itself.*® 

Colonial Constitution Acts have usually been re- 
served for the signification of His Majesty’s pleas- 
ure. 

927. Proof of acts of state. All acts of state of 
any British colony are provable in courts of justice, 
or before persons authorised to receive evidence, by 
examined copies, or by authenticated copies, sealed 
with the seal of the colony to which the original 
document belongs, proof of the seal being unneces- 
sary.8® Copies of colonial laws or of Bills reserved 
for the signification of His Majesty’s pleasure, cer- 
tified by the clerk or other proper officer of any 
colonial Jegislature, are prima facie evidence of the 
laws having been passed, or the Bills passed and 
presented to the Governor; and any proclamation 
purporting to be published by authority of the Goy- 
ernor In any newspaper of a colony signifying His 
Majesty’s disallowance of a law of the colony, or 
His Majesty’s assent to a reserved Bill, is prima 
facie evidence of such disallowance or assent.®? 

928. Copies of all Acts, ordinances, and statutes 
passed by the legislature of any British possession, 
and of orders, regulations, and other instruments is- 
sued or made under the authority of any such legis- 
lature, if purporting to be printed by the Govern- 
ment printer, are to be received in evidence by all 
courts of justice in the United Kingdom, without 
proof that they were so printed.’§ 

929. Distribution of legislative powers in Canada 
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between the Dominion and the Provinces. In Canada 
the legislative powers are carefully distributed be- 
tween the Dominion Parliament and the provincial . 
legislatures, the authority of the former extending 
to all classes of subjects not exclusively assigned to 
the latter, and particularly and exclusively to the 
following classes,®? namely :— 

(1) The public debt and property; (2) Regulation 
of trade and commerce; (3) Taxation; (4) Borrow- 
ing money on the public credit; (5) Postal services; 
(6) Census and statisties; (7) Militia, military and 
naval services, defense; (8) Salaries and allowances 
of civil and other officers of the Government of 
Canada; (9) Beacons, buoys, lighthouses, and Sable 
Island; (10) Navigation and shipping; (11) Quaran- 
tine and marine hospitals; (12) Sea-coast and inland 
fisheries; (13) Ferries between a Province and any 
British or foreign territory, or between two Proy- 
inces; (14) Currency and coinage; (15) Banking, 


incorporation of banks, and issue of paper money; 


(16) Savings banks; (17) Weights and measures; 
(18) Bills of exchange and promissory notes; 
(19) Interest; (20) Legal tender; (21) Bankruptey 
and insolvency; (22) Patents of invention and dis- 
covery; (23) Copyrights; (24) Indians and land re- 
served for Indians; (25) Naturalisation and aliens; 
(26) Marriage and divorcee; (27) The criminal law, 
except: the constitution of courts of criminal juris- 
diction, but including criminal procedure; (28) Hs- 
tablishment, maintenance, and management of peni- 
tentiaries; (29) Classes of subjects expressly ex- 
cepted in the enumeration of classes assigned ex- 
clusively to the provincial legislatures. 

930. The legislature of each province has exelu- 
sive jurisdiction over the following classes of sub- 
jects :°° 

(1) The amendment of the provincial constitution, 
except as regards the office of Lieutenant-Governor; 
(2) Direct taxation within the province to raise 
revenue for provincial purposes; (3) Borrowing 
money on sole credit of the proyinee; (4) Hstab- 
lishment and tenure of provincial offices, and the 
appointment and payment of provincial officers; 
(5) Management and sale of public lands of the 
province and of the timber and wood thereon; 


78. Commonwealth of Australia 
Constitution Act (63 & 64 Vict. ¢. 12), 
sehedule, art. 60. 

79. Australian States Constitution 
ACTH L90T) CF Bawerteer yy) st! TCS, 
and Australian Constitutions Act, 
1842 (5 & 6 Vict. c. 76), s. 33. 

80. New Zealand Constitution Act, 
1852 (15 & 16 Vict. c. 72), s. 59; and 
Australian Constitutions Act, 1842 
(5 & 6 Vict. c. 76), s. 33. 

81. Ordinance of the colony of 
1852 scheduled to Order in Council of 
March 11, 1853, s. 84. 

82. Transvaal Constitution Let- 
mrtg Patent, December 6, 1900, s. 
xii. 

83. Orange River Colony Consti- 
tution Letters Patent, June 5, 1907, 
s. xliv. Now Orange Free State, see 


p. 498 ante. 
84. South Africa Act, 1909 (9 
Constitu- 


Edw. 7, c. 9), ss. 66, 90. 

85. Australian States 
tion Act, 1907 (7 Edw. 7, c. 7),.s. 1 
(1), 3-43). Compare. provision in 
oe “y Solags Act, 1909 (9 Hdw. 7, c. 

es é 

86. Evidence Act, 1851 (14 & 15 
Viet, 21999); is:..%. 

87. Colonial Laws Validity Act, 
. 1865 (28 & 29 Vict. c. 63), s. 6. 

88. Evidence (Colonial Statutes) 
Act, 1907 (7 Edw. 7, c. 16), s. 1 (1). 


the United Kingdom, 


of His Majesty’s dominions, except 
inclusive both 
of parts under a central legislation 
and each part under a local legisla- 
tion (ibid., s. 1 (3)). The Colonial 
Laws Validity Act, 1865 (28 & 29 
Vict. c. 63), is not affected (ibid., s. 
1 (4)). The Evidence (Colonial Stat- 
utes) Act, 1907 (7 Edw. 7, c. 16), was 
applied under ibid., s. 1 (5), to Cy- 
prus and certain British protecto- 
rates by Order in Council dated 18th 
eerie 1909 (Stat. R. & O., 1909, p. 
89. British Nerth America Act, 
1867 (30 & 31 Vict. c. 3), s. 91. The 
authority to legislate for the regula- 
tion of trade or commerce does not 
extend to the regulation by a licens- 
ing system of a particular trade in 
which Canadians would otherwise be 
free to engage in the provinces. The 
Dominion Parliament has, however, 
jurisdiction, by properly framed leg- 
islation, to require a foreign company 
to take out a license from the Do- 
minion Minister, even where the 
company desires to carry on its busi- 
ness only within the limits of a sin- 
gle province (A.-G. for Canada _v. 
A.-G. for Alberta, [1916] 1 A. C. 588, 


P. eC): 
90.) British North America Act, 
1867 (30 & 31 Vict. c. 3), s. 92. The 


“British possession” means any part} words “legislation in relation to the 
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incorporation of companies with pro- 
vincial objects” in the British North 
America Act, 1867 (30 & 81 Vict. ec. 
3), s. 92, do not preclude a province 
from keeping alive the power of the 
Executive to incorporate by charter 
in a fashion which confers a general 
capacity analogous to that of a nat- 
ural person. The words preclude the 
grant to such a corporation, whether 
by legislation or by executive Act ac- 
cording with the distribution of leg- 
islative authority, of powers and 
rights in respect of objects outside 
the province, while leaving untouched 
the ability of the corporation, if oth- 
erwise adequately called into exist- 
ence, to accept such powers and 
rights if granted ab extra. A com- 
pany, therefore, incorporated by pro- 
vincial letters patent, issued in con- 
formity with legislation under ibid.. 
s. 92, can have capacity to acquire 
and exercise powers and rights out- 
side the territorial boundaries of the 
province (Bonanza Creek Gold Min- 
ing Co.,, Ltd. v. R., [1916] 1 A. 

566, P. C.). The Parliament of Uan- 
ada, having declared a work or un- 
dertaking to be for the general ad- 
vantage of Canada, can repeal or 
vary the declaration so that such 
work or undertaking shall cease to 
be treated as having that character 
(Hamilton, Grimsby and Beamsville 
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(6) Establishment, maintenance, and management of 
public reformatory prisons in, and for, the province; 
(7) Establishment, maintenance, and management of 
hospitals, asylums, charities, and eleemosynary in- 
stitutions in, and for, the province, other than 
marine hospitals; (8) Municipal institutions in the 
province; (9) Shop, saloon, tavern, auctioneer, and 
other licenses for raising revertue for provincial, 
joint, or municipal purposes; (10) Local works and 
undertakings other than such as are of the following 
elasses: (a) lines of steam and other ships, railways, 
canals, telegraphs, and other works and undertak- 
ings, connecting the province with any other of the 
provinces, or extending beyond the limits of the 
provinee: (b) sfeamer lines between the province 
and any British or foreign country: (¢) such works 
as, although wholly within the provinee, are, before 
or after their exeeution, declared by the Parliament 
of Canada to be for the advantage of Canada in gen- 
eral, or of two or more provinces; (11) Incorporation, 
of companies with provincial objects; (12) Solemni- 
sation of marriages in the provinee; (13) Property 
and eivil rights in the province; (14) Administra- 
tion of justice in the province, including the con- 
stitution, maintenance, and organisation of provin- 
cial courts of civil and eriminal jurisdiction, inelud- 
ing civil procedure; (15) Punishment by fine, pen- 
alty, or imprisonment, for enforeing any provincial 
law,\ coneerning any matter coming within any of 
the classes of subjects enumerated above; (16) Gen- 
erally all matters of a merely local or private nature 
in the province. 

The legislature in each province may also exelu- 
sively make laws for education, with protection for 
denominational schools, the dissentient Protestant 
and Roman Catholic schools in Quebec, and the 
rights and privileges of Protestant or Roman Cath- 
olie minorities in relation to education.®? 

These arrangements for distributing the legisla- 
tive powers between the Dominion and the Provinces 
must be read together, and the language of one see- 
tion interpreted, and, when necessary, modified by 
that of the other.” 

931. Power to legislate. In so far as regards mat- 
ters specially reserved for provincial legislation, 
the provincial legislatures are free from the control 
of the Dominion, and supreme within their respec- 
tive, limits. The constitutions of all the provinces 
are upon the same level.®? But the provision °* that, 

“notwithstanding anything in this Act,’’ the exclu- 
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sive legislative authority, of the Parliament of 
Canada shall extend to all matters coming within 
the enumerated classes plainly indicates that the 
legislation of that Parliament, so long as it strictly 
relates to those matters, is to be of paramount au- 
thority, even though trenching upon matters as- 
signed ® to a provincial legislature.°® The power to 
legislate conferred may be fully exercised, although 
with the effect of modifying civil rights in the prov- 
ince.®?7 And where a given field of legislation is 
within the competence both of the Parliament of 
Canada and of a provincial legislature, and both 
have legislated, the enactment of the Dominion Par- 
liament must prevail over that of the province, if 
they are in conflict.°* But the Dominion Parlia- 
ment has no authority to repeal any provincial stat- 
ute directly, whether it does or does not come within 
the limits of the jurisdiction preseribed.% 

932. Repealing of statutes. The repeal of a pro- 
vineial Act by the Parliament of Canada can only 
be effected when there exists repugnancy between 
its provisions and the enactments of the Dominion; 
and if the existence of such repugnaney should be a 
matter of dispute, the controversy cannot be settled 
by the action of the Dominion legislature or of 
the provincial legislature, but must be submitted to 
the judicial tribunals. Neither the Parliament of 
Canada nor the provincial legislatures have any au- 
thority to repeal statutes which they could not di- 
rectly enact.t 

933. Limitation of Dominion legislative power. 
In legislating with regard to matters not specified 
among the enumerated subjects of legislation, but 
upon which the Parliament of Canada has the power 
to legislate, because they concern the peace, order, 
and good government of the Dominion,? the Do- 
minion Parliament has no ‘authority to encroach upon 
any class of subjects exclusively assigned to the 
provincial legislatures.? Such exercise of legislative 
power by the Dominion Parliament ought to be 
strictly confined to matters which are unquestion- 
ably of Canadian interest and importance.* But 
some matters, in their origin local and provincial, 
might attain to such dimensions as to affect the body 
politic of the Dominion, and so justify the Canadian 
Parliament in passing laws for their regulation or 
abolition, in the interest of the Dominion as a 
whole.® 

934. Local or private legislation. 


The provision ® 
that any matter, 


coming within the classes of sub- 
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jects enumerated, shall not be deemed to come within 
the classes of matters assigned exclusively * to the 
provincial legislatures, only enables the Parliament 
of Canada to deal with local or private matters in 
cases where such legislation is necessarily incidental 
to the exercise of the powers conferred upon it with 
regard to the enumerated heads.§ 

Liquor traffic. Subjects which in one aspect and 
for one purpose fall within one section may in an- 
other aspect and for another purpose fall within 
the other section,® e. g., the traffic in intoxicating 
liquors, which may be dealt with as one of general 
concern to the Dominion and one upon which uni- 
formity of legislation is desirable, and therefore 
within the scope of the Dominion Parliament,'® or 
as matter ‘‘of a merely local nature in the prov- 
ince? 2+ 

935. Naturalisation. So, too, naturalisation is 
made a subjeet of the exclusive jurisdiction of the 
Dominion Parliament, i.e., for the determination of 
what shall constitute naturalisation;!* but the ques- 
tion as to what privileges shall be attached to it, as 
distinguished from the rights and obligations neces- 
sarily involved therein, is matter within the powers 
of provincial legislation." 

936. Special powers of legislatures of Ontario 
and Quebec. The powers conferred ‘4 on the pro- 
vincial legislatures of Ontario and Quebee to repeal 
and alter the old statutes of the old Parliament of 
Canada are made precisely eo-extensive with the 
power of direct legislation,!® with which these bodies 
are invested.1¢ 

937. Judicial decisions on legislative powers of 
Dominion. The following subjects have been held 
to be within the exclusive powers of the Dominion 
to legislate upon :— 

(1) Provision for the mode of determining elec- 
tion petitions in the ease of controverted elections to 
the Canadian Parliament, by trial before the courts 
of ordinary jurisdiction in the provinees ;*" 

(2) Making the judgment of the Court of Appeal 
(Canadian) in matters of insolvency final ;+§ 

(3) Transfer of a railway vested in the Domin- 
ion ;1° 

(4) Prohibition, with exceptions, throughout the 
Dominion of the sale of intoxicating liquors, regu- 
lation of the traffic in the excepted cases, with pro- 
vision for special application to particular places, 
and making violations of the law criminal offences ;”° 

(5) Incorporation of a company to carry on vari- 
ous definite kinds of business throughout the Do- 
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minion, though it may confine its operations to one 
province ;** 

(6) Regulations for construction, repair, and al- 
teration of the Canadian Pacifie Railway and the 
constitution and powers of the company ;22 

(7) Prevention of the profanation of the Lord’s 
Day ;28 

(8) Ineorporation of a telephone company to 
carry on business involving extension beyond the 
limits of one province ;** 

(9) Grant to a trans-continental railway connect- 
ing several provinces of the right to deal with a 
provincial foreshore, including the right to obstruet 
any previously existing rights of passage.?® 

But the faet that legislative jurisdiction is con- 
ferred on the Dominion legislature in respect to a 
particular subject-matter does not of itself prove 
that any proprietary rights with respect to it are 
transferred to the Dominion.?® 

938. Judicial decisions on scope of provincial leg- 
islatures. The following subjects have been held’ to 
be within the seope of provincial legislatures :— 

(1) Relief of a benefit and benevolent society 
from a state of financial embarrassment, with a view 
to its continuing its operations ;?" 

(2) Issue of debentures, on the credit of a parish 
in the provinee, for raising by loeal taxation a sub- 
sidy to promote the construction of a railway, al- 
ready authorised by statute, extending beyond the 
provinee 378 

(3) Regulation of contracts of the business of fire 
insurance in a single province ;*° 

(4) Regulations in the nature of police, or muni- 
cipal regulations of a merely local character, for the 
good government of taverns, ete., licensed for the 
sale of liquors by retail ;*° 

(5) Direet taxation of commercial corporations, 
carrying on business within the legislating province, 
e.g., banks, whether or not their principal place of 
business is in the province, insurance companies, 
brewers and distillers ;** 

(6) Letters patent for appointments of King’s 
Counsel, and grants of precedence to the provincial 
Bar ;°* 

(7) Loeal legislation as to the liquor traffie ;°* 

(8) Voluntary assignments of: insolvent persons, 
where legislation with respect thereto is merely an- 
cillary to the bankruptey law, and does not inter- 
fere with Dominion bankruptcy statutes ;** 

(9) Grant of exelusive right to establish a system 
of electrie lighting for a term of years in a city of 


seq. See, further, Pars. 929, note 89,| 1867 (30 & 31 Vict. c. 3), s. 129. 26. A.-G. for Dominion of Canada 

931, note 96, supra. 15. Ibid., s. 92. v. AA.-G for the Provinces of Onta- 
7. Ibid., s. 92. See, further, Pars. 16. Dobie vy. Temporalities Board} rio, Quebec, and Nova Scotia, [1898] 
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for another purpose fall within Do- 
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berta, [1916] 1 A. C. Bee P. C., at p.| Corporation, 
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the provinee ;°° 

(10) Imposition upon the Canadian Pacifie Rail- 
way Company of the duty thoroughly to cleanse 
their ditehes when so choked with silt or rubbish 
as to cause an overflow and injury to other property 
in a parish within the provinee.*® 

But the imposition of a stamp duty on policies 
of imsurance, renewals, and receipts is not within 
the power of a provincial legislature,*7 nor is the 
imposition of a duty on exhibits filed in court in ary 
action.*s A provineial legislature cannot set limits 
to the exercise by the Supreme Court of Canada of 
its appellate jurisdiction,®® nor tax property locally 
situate outside the province.*° 

939. Distribution of powers in Australia as be- 
tween the Commonwealth and the States. In Aus- 
tralia the method of defining the respective powers 
of the legislatures of the Commonwealth and of the 
States differs from that adopted in Canada, The 
Parliament of the Commonwealth of Australia has 
exclusive power to make laws for the peace, order, 
and good government of the Commonwealth with 
respect to only three classes of subjects :— 

(1) The seat of government of the Commonwealth, 
and all places acquired by the Commonwealth for 
public purposes; (2) Matters relating to any de- 
partment of the ed service, the control of which 
is, by the constitution, transferred to the executive 
Government of the Commonwealth; (3) Other mat- 
ters declared by the constitution to be within the 
exclusive power of the Parliament.*! 

940. The Commonwealth Parliament also 
power *? to make laws with respect to— 

(1) Trade and commerce with other countries and 
among the States included in the Commonwealth, 
ineluding navigation and shipping and State rail- 
ways;'® (2) Taxation, but so as not to discriminate 
between States or parts of States;** (3) Bounties on 
the production or export of goods, but so that such 
bounties shall be uniform throughout the Common- 
wealth; (4) Borrowing money on the public credit 
of the Commonwealth; (5) Postal, telegraphic, tele- 
phonie, and other like services; (6) The naval and 
military defence of the Commonwealth and of the 
several States, and the control of the forees to exe- 
eute and maintain the laws of the Commonwealth; 
(7) Lighthouses, lightships, beacons, and buoys; 
(8) Astronomical and meteorological observations; 

9) Quarantine; (10) Fisheries in Australian waters 
beyond territorial limits; (11) Census and statisties; 
(12) Currency, coinage, and legal tender; (13) Bank- 
ing other than State banking, also State banking ex- 
tending beyond the limits of the State concerned, 
the incorporation of banks, and the issue of paper 

85, Hull Blectric Co. v. Ottawa 
Blectric Co., [1902] A. C. 237, P. C. 45. 

Canadian Pacific Rail. v. Par- 
ish of Notre Dame as Bonsecours 
Corporation, [1899] A. 867, Pic, 


387. A.-G. for Abapea Vv. Queen In- 
fom Co. (1878), 3 App. Cas. 1090, 


has 


Vict. c. 60), 


mer 


Ltd. v, Irving, [1906] A. C. 860 P. (os 
Created’ by the Federal Coun- 
cil of Australasia Act, 
repealed by the Common- 
wealth of Australia Constitution Act 
(68 & 64 Vict, c, 12),°s8. 7. 


Act, by s. 15, gave the Federal 
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aye (14) Insurance other than State insurance, 
also State insurance extending beyond the limits of 
the State concerned; (15) Weights and measures; 
(16) Bills of exchange and promissory notes; 
(17) Bankruptey and insolvency; (18) Copyrights, 
patents of inventions and designs, and trade marks; 
(19) Naturalisation and aliens; (20) Foreign corpo- 
rations and trading or financial corporations formed 
within the limits of the Commonwealth; (21) Mar- 
riage; (22) Divoree and matrimonial causes, and 
in relation thereto parental rights and the custody 
and guardianship of infants; (22) Invalid and old 
age pensions; (24) The service and execution 
throughout the Commonwealth of the civil and erim- 
inal process and the judgments of the courts of the 
States; (25) The recognition throughout the Com- 
monwealth of the laws, the publie Acts and records, 
and the judicial proceedings of the States; (26) The 
people of any race, other than the aboriginal race 
in any State, for whom it is deemed necessary to 
make special laws; (27) Immigration and emigra- 
tion; (28) The influx of criminals; (29) External af- 
fairs; (30) The relations of the Commonwealth with 
the islands of the Pacific; (31) The acquisition of 
property, on just terms, from any State or person 
for any purpose in respeet of which the Parliament 
has power to make laws; (32) The control of rail- 
ways with respect to transport for the naval and 
military purposes of the Commonwealth; (33) The 
acquisition, with the consent of a State, of any rail- 
ways of the State, on terms arranged between the 
Commonwealth and the State; (34) Railway con- 
struction and extension in any State with the con- 
sent of that State; (85) Conciliation and arbitration 
for the prevention and settlement of industrial dis- 
putes, extending beyond the limits of any one State; 
(36) Matters in respeet 6f which the constitution 
makes provision until the Parliament otherwise pro- 
vides; (37) Matters referred to the Parliament of 
the Commonwealth by the parliament or parliaments 
of any State or States, but so that the law shall ex- 
tend only to States by whose parliaments the mat- 
ter is referred, or which afterwards adopt the law; 
(38) The exercise within the Commonwealth, at the 
request or with the concurrence of the parliaments 
of all the States direetly concerned, of any power 
which could at the establishment of the constitution 
be exercised only by the Parliament of the United 
Kingdom or by the Federal Council of Australasia ;*® 
(39) Matters incidental to the execution of any 
power vested by the constitution in the Parliament 
or in either House thereof, or in the government of 
the Commonwealth, or in the federal judicature, or 
in any department or officer of the Commonwealth. 

in Coungil at the request of the co- 
lonial legislatures, and, lastly, such 
of the Zollowing matters as might be 
referred to it by the legislatures of 
any two or more colonies, namely, 


the general defences, quarantine, pat- 
ents of invention and discovery, copy- 


1885 (48 & 49 


The for- 


Council legislative authority in re-| right, bills of exchange and promis- 

88. A.-G. for Quebec v. Reed! spect to the relations of Australasia | sory notes, uniformity of weights 
(1884), 10 App. Cas. 141, P. with the islands of the Pacific, pre-| and measures, recognition in the 
39. Crown Brain Co., Ltd. v. Day,| vention of the influx of criminals,} other colonies of marriage and di- 


[1908] A. C. 504, C, fisheries in Australasian waters be-| vorce taking place in any one colony, 
40. Woodruff a wi -G. for Ontario,} yond territorial limits, service of | naturalisation of aliens, status in the 
[1908] A;.C.).508,. B. Cy civil process, and enforcement of | other colonies of corporations and 


41. Commonwealth of Australia 
Constitution Act (63 & 64 Vict. ec. 
12). schedule, art. 52. 

42. Ibid., arts. 51, 98. 

43. Peninsular and Oriental 
Steam Navigation Co. v, Kingston, 
[19038], A. C, 471, P.-C. 

44. Colonial 


tion, 


law beyond the 


nay 
Sugar Refining Co.,} any matter 


criminal process beyond the jurisdic- 
of offenders, en- 
forcement of judgments of courts of 
limits of the re- 
spective colonies, custody of offend- 
ers on board ships of colonial Gov- 
ernments beyond territorial 
referred to it by Order 


extradition 


joint-stock banks constituted in any 
one colony, any other matter of gen- 
eral Australasian interest with re- 
spect to which the several colonies 
can legislate within their own limits, 
but as to which a law of general ap- 
plication is desirable, but so that the 


limits, 
Acts consequently passed by ‘the 
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941. Power to legislate on these subjects is not, 
however, withdrawn from the State legislatures; 
any every power of a State parliament, not exclu- 
sively vested in the Commonwealth Parliament, or 
withdrawn from the State parliament, continues as 
at the establishment of the Commonwealth, or the 
admission of the State.*° But if a State law and a 
Commonwealth law should elash with one another, 
the Commonwealth law is to prevail.** 

In a ease in which the Commonwealth exacted a 
penalty #8 for breaking customs seals lawfully im- 
posed on goods on board ship, although the breaking 
took place whilst the ship was outside the jurisdic- 
tion, it was held that the exaction of the penalty 
was not ultra vires, the offence being completed by 
entering a port. within the jurisdiction.*® 

The right of the Governments of the Australian 
States to import goods is subject to the customs laws 
of the Commonwealth; a customs duty on goods 
so imported is not a tax on property belonging to 
the State which the Commonwealth is forbidden by 
the constitution to impose.®? 

The rule that goods which have already paid cus- 
toms or excise duties in the Commonwealth shall not 
be called upon to pay over again is a general one 
applicable to all States alike, and is necessary in 
passing from the old order to the new. The fact 
that it operates unequally in the several States 
arises, not from anything done by the Parliament of 
the Commonwealth, but from the inequality of the 
duties imposed by the States themselves.®+ 

942. Union of South Africa: powers of: (1) Par- 
liament. In the Union of South Africa the Par- 
liament has full power to make laws for the peace 
and good government of the Union.* But money 
bills originate only in the House of Assembly, and 
may not be amended by the Senate.®* Provision is 
made for resolving disagreements between the two 
Houses by a joint sitting of their members, which 
in the case of a money bill may be convened during 
the session in which the Senate first rejects or fails 
to pass it.°t Two copies of each law are, on the 
King’s assent being given, to be enrolled, one in 
English and one in Duteh, one of which is to be 
signed by the Governor-General; and in case of con- 
flict between the two copies, that signed by the 
Governor is to preyail.®® 

(2) Provincial councils. The provincial councils 
may make ordinances not repugnant to any Act of 
Parliament in relation to matters coming within the 
following classes of objects:—(1) Direct taxation 
within the province for provincial revenue pur- 
poses; (2) Borrowing money on the credit of the 
province; (3) Edueation; (4) Agriculture; (5) Hos- 
pitals and charitable institutions; (6) Municipal in- 
stitutions, divisional councils, and other similar local 
institutions ; 
within the province, except railways and harbours 
and other works extending beyond the province; 
subject to the power of Parliament to declare any 
work a national work and to provide for its con- 
struction; (8) Roads, outspans, ponts and bridges, 


council should only affect the colonies 


the legislation. 

46. Commonwealth 
Constitution Act (63 & 64 Vict. c¢. 
12), schedule, art. 107. 

47. Ibid., art. 109. 51. 


tution Act (63 
Colonial 
Act, 1901 (No. 6 of 1901), s. 192. a; 

49. Peninsular and Oriental Steam 52. 


Navigation Co. v. Kingston, [1903] A.| 7, ¢. 9), s. 59 
Cc. 471, PR. C 53. 


\~ 


(7) Local works and undertakings. 


50. A.-G. for New South Wales v. 54. 
requesting or afterwards adopting} Collector of Customs for New South 65. 

Wales, [1909] A. | 
of Australia| Commonwealth of Australia Consti-| councils, (s. 91). 


Cc: 


schedule, arts. 86, 90, 114. 57. 
Sugar 
48. Under the Australian Customs| Ltd. v. Irving, [1906] A. C. 360, 59. 
‘ South Africa Act, 1909 (9 Edw. 


» S. OV. 
Ibid., s. 60; and see ss, 61, 62. 61, 
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except bridges connecting two provinees; (9) Mar- 
kets and pounds; (10) Fish and game preservation; 
(11) Fines, penalties, or imprisonment for enfore-: 
ing provincial laws relating to any of the above 
enumerated classes of subjects; (12) All matters in 
the opinion of the Governor-General in Council of a 
merely local and private nature; (13) All other sub- 
jects on which Parliament shall by law delegate the 
power of legislation to the council.** A provincial 
council may recommend to Parliament the passing 
of any law on any matter as to which it is incom- 
petent to legislate.°’ Provincial revenue funds may 
be formed.®§ 

[§ 10] C. The Judicial Power—1. Constitution of 

Colonial Courts. 

943. Modes of creation of Colonial courts. Courts 
of justice in the colonies have been created in two 
ways: first, by the Crown acting by virtue of its 
prerogative, as in charters of government or in pur- 
suance of powers granted by statute;>® secondly, by 
the Governments of colonies which have received 
representative institutions, and the legislatures of 
which are empowered by Imperial statute to estab- 
lish and alter the constitution of courts of judieca- 
ture and to make provision for the administration of 
justice.°° 

944. Types of colonial judicature. The usual 
type of judicature in a colony is a Supreme Court, 
with a Chief Justice and one or more puisne judges, 
with courts of inferior jurisdiction presided over by 
officers variously styled county court judges, police 
magistrates, sessions judges, district judges, cireuit 
judges, recorders, justices of the peace, etc. The 
Chief Justice is sometimes also judge of the Vice- 
Admiralty Court. 

945, Dominion of Canada. In the Dominion of 
Canada there is a Supreme Court of Canada, which is 
a court of appeal from all the provincial courts, 
presided over by the Chief Justice of Canada, with 
five puisne judges; there is also a Court of Hx- 
cehequer of Canada, with one judge, with exclusive 
jurisdiction in claims against the Crown, and con- 
current jurisdiction in revenue cases, and eases at 
the instance of the Attorney-General impeaching 
patents, or instruments respecting land, or seeking 
relief against officers of the Crown, for acts or omis- 
sions in the course of their duty. 

When a provincial legislature passes an Act agree- 
ing that the Supreme Court and the Exchequer 
Court, or the Supreme Court alone, shall have juris- 
diction in controversies (1) between the Dominion 
and a province; (2) between the provinee and any 
other agreeing province; (3) as to the validity of an 
Act of the Parliament of Canada; (4) as to the 
validity of a provincial Act, then the special juris- 
diction shall be exercised by the Supreme and Ex- 
chequer Courts. In (1) and (2) the jurisdiction 
may be exercised by the Exchequer Court with an 
appeal to the Supreme Court; in (3) and (4) the 
jurisdiction is vested in the Supreme Court alone. 
Ontario, Nova Seotia, and British Columbia have 
passed Acts accordingly.** 

Ibid., s. 63. 


Ibid., s. 67. The same rule 
345, P. C. See/applies to ordinances of provincial 


Tbid., ss. 85, 86. 
Tbid., s. 87. 
Thid., s. 89. 
E.g., the British Settlements 
Act, 1887 (50 & 51 Vict. c. 54). 

60. Colonial Laws Validity Act, 
1865 (28 & 29 Viet. c. 63), s. 5. 
Revised Statutes of Canada, 


64° Vict. 'c. 12), 56. 
Refining Co., 58. 
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946. Ontario. In Ontario there is a Supreme 
Court of Judicature, embracing (1) the Court of 
Appeal, of which the Chief Justice of Ontario is 
president, with five justices of appeal, and (2) the 
High Court of Justice, consisting of the King’s 
Bench, Common Pleas, and Exchequer Divisions, 
each with a Chief Justice and two puisne judges, 
and the Chancery Division, with a Chancellor and 
two puisne judges. A judge of the Exchequer Court 
of Canada also sits for the Toronto Admiralty dis- 
trict. 

947. Quebec. In Quebec there is the King’s 
Bench, with a Chief Justice and five puisne judges, 
and a Superior Court, with a Chief Justice and an 
assistant Chief Justice, and a Vice-Admiralty Court, 
with one judge. 

948. In Nova Scotia there is a Supreme Court, 
with a Chief Justice, an equity judge, five assistant 
judges, and a judge of the Vice-Admiralty Court. 

In New Brunswick there is a Supreme Court, with 
a Chief Justice and five puisne judges, and a Vice- 
Admiralty Court, and a Court of Marriage and Di- 
voree, with one judge each. 

In Prince Edward Island there is a Supreme Court, 


with a Chief Justice (who is also judge of the Vice-. 


Admiralty Court) and two assistant judges, who 
are styled respectively Master of the Rolls and Vice- 
Chancellor. 

In British Columbia,®? Manitoba, and Newfound- 
land, there are Supreme Courts of the ordinary 
type. 

949. Australia and New Zealand. In the Com- 
monwealth of Australia the High Court, consisting 
of a Chief Justice and four justices, has a limited 
original jurisdiction, but is the court of appeal from 
the Supreme Courts of all the States. There is also 
a Court of Coneiliation and Arbitration, presided 
over by one of the High Court justices. 

The States of the Commonwealth and the Domin- 
ion of New Zealand have each a Supreme Court, with 
a Chief Justice and a number of puisne judges, vary- 
ing in the different colonies. 

950. In Cape Colony there are, besides a Su- 
preme Court, with a Chief Justice and two puisne 
judges, an Hastern Districts Court and a High 
Court of Griqualand, each with a judge president 
and two puisne judges. 

In Natal, besides the Supreme Court, with a Chief 
Justice (who is also judge of the Vice-Admiralty 
Court) and three puisne judges, there is a Native 
High Court, with a judge president and two judges. 

In the Transvaal and the Orange Free State there 
are Supreme Courts of the ordinary type: 

951. Union of South Africa. In the Union of 
South Africa there is a Supreme Court with a Chief 
Justice, ordinary judges of appeal and judges of the 
several divisions of the court in the provinces.*? It 
comprises an Appellate Division and provincial divi- 
sions of the court in the provinces. The Appellate 
Division consists of the Chief Justice, two ordinary 
judges of appeal, and two additional judges of ap- 
peal drawn from any of the provincial or local divi- 
sions of the court, their duties in which they con- 


1886, c, 135, ss. 72-++4. See Munro 
Sopereuiann of Canada, chap. 18, p. 


62. The Supreme Court of British 
Columbia has divorce jurisdiction as 
to persons domiciled in the colony 
pvatts v: Watts, [1908], A. Cy. 5738, 


63. South 
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64. Ibid., ss. 96, 97 
65. South Africa 
Hdw. 7, c. 9), s. 98. 
66. Ibid., s. 105. 
67. Ibid., s. 108. 
68. For the regulations relating to! in Council, 1913). 
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tinue to perform when not attending in the Appel- 
late Division.** The several supreme courts of the 
Cape of Good Hope, Natal, and the Transvaal, and 
the High Court of the Orange Free State became, 
on the establishment of the Union, provincial divi- 
sions within their respective provinces of the Su- 
preme Court; they are presided over by a judge- 
president. Local divisions of the Supreme Court 
occupy the areas of the jurisdictions of the former 
court of the eastern districts of the Cape of Good 
Hope, of the former J"igh Courts of Griqualand and 
Witwatersrand and of the former ecireuit courts. 
These provincial and local divisions of the court are 
styled superior courts, and, in addition to the orig- 
inal jurisdiction of the corresponding colonial 
courts, have jurisdiction in all matters in which (1) 
the Government of the Union or a person suing or 
being sued on its behalf is a party; (2) in which 
the validity of any provincial ordinance shall come 
into question. They also have mutatis mutandis the 
same jurisdiction as to the validity of elections of 
the members of the House of Assembly and provin- 
cial councils as the corresponding colonial courts 
had in regard to parliamentary elections.®° They are 
also courts of appeal from inferior courts.°* The 
Appellate Division is the court of appeal in all civil 
cases where an appeal lay before the establishment 
of the Union to the ‘olonial Supreme Courts, except 
in certain cases of discretion and criminal eases, 
in which the appeal lies to the appropriate provin- 
cial divisions, without further appeal except to the 
Appellate Division by its leave.%7 

952. West Indies. In the West Indies there is a 
Windward Islands Court of Appeal, consisting of 
the Chief Justices of Barbados, Grenada, St. Lucia, 
and St. Vineent, any three,oef whom form a court to 
hear appeals from the fourth. Barbados has a Chief 
Justice, a Master in Chaneery, and an assistant 
Jourt of Appeal, with three judges, and a Petty 
Debt Court, with one. The other three colonies have 
each a Supreme Court, with a Chief Justice, as also 
have the Bahamas and British Honduras. In Ja- 
maica, Bermuda, the Leeward Islands, Trinidad and 
Tobago, and British Guinea there are Supreme 
Courts of the ordinary type. In Turk’s and Caicos 
Islands there is a Supreme Court, with one judge. 

953. West Africa, Gibraltar and Eastern Colo- 
nies. There are also Supreme Courts of the ordi- 
nary type in the Gold Coast, Sierra Leone,®? Gam- 
bia, and Southern Nigeria,®® and in Gibraltar, Hong 
Kong, the Straits Settlements, Mauritius, and Cey- 
lon, in‘which last-named colony there are also dis- 
trict judges. Seychelles has a judge. 

954. In Cyprus, besides a Supreme Court, with a 
Chief Justice and one puisne judge, there are six 
District Courts, each with a president and two 
judges, and four Cadis, the last-named being a me- 
mento of Turkish rights over the island. 

955. In Malta the Chief Justice is president of 
the Court of Appeal, to which two other judges are 
attached, the three being also judges of the Crimi- 
nal Court. There is a Civil Court, divided into a 
First Hall, with two judges, and a Second Hall and 


(9| appeals from the Full Court of the 
Supreme Court of Sierra Leone, see 
Order in Council, 16th December, 
1912 (Stat. R. & O., 1912, p. 197). 

69. The colony of Southern Ni- 
seria is now known as the colony of 
Nigeria (Nigeria Protectorate Order 


‘Act, 1909 (9 
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Commercial Court, with one judge. 

956. In the Pacific there is a Supreme Court in 
Fiji, the Chief Justice being also Judicial Commis- 
sioner for the Western Pacific. 

957. Central Africa. In the Nyasaland Protec- 
torate there is a High Court, with one judge; in 
Uganda a High Court with two judges; in the Brit- 
ish East Africa Protectorate a Higlt Court presided 
over by a principal judge, with two assistant judges; 
and in both Southern Rhodesia and North-eastern 
Rhodesia a High Court, in the former with two 
judges, in the latter with one judge. North-Western 
Rhodesia has a magistrate.’° 

{§ 11] 2. Responsibilities of Colonial Judges. 

958. Tenure of office by colonial judge. The 
great constitutional principle that judicial office is 
held on permanent tenure during good behaviour is 
practically extended to colonial judges.“+ But judges 
may be removed from office by the Governor in 
Couneil of a colony for absence witliout reasonable 
cause, or neglect, or misbehaviour.’*? Thus a judge 
who took advantage of the constitution of a court 
of which he was a member to obstruct recovery of 
his debts, and who was involved in bill transactions 
and pecuniarily embarrassed, was removed from of- 
fice by the Governor in Council, and the removal 
upheld by the Privy Couneil, notwithstanding a 
slight irregularity not prejudicial to the judge.’ 

959. Removal of judge. EHEither House of the Im- 
perial Parliament may, of course, entertain ques- 
tions as to the appointment or conduct of colonial 
judges; and in colonies having Legislative Assem- 
blies those assemblies have an undoubted constitu- 
tional right to address the Crown for the removal 
of a judge; and the Crown may refer to the Ju- 
dicial Committee of the Privy Council for their con- 
sideration and advice any memorial from a colonial 
legislative body complaining of the conduct by a 
judge of his judicial duties.*t His Majesty, on the 
advice of a Secretary of State, can remove a judge 
holding office during His Majesty’s pleasure if his 
conduct has been such that his continuance in office 
would be prejudicial to the administration of jus- 
tice or to the publie interest.*® 

960. Responsibility for judicial acts. No action 
lies against a judge of the Supreme Court of a col- 
ony for any act done in his judicial capacity, though 
oppressive and malicious, and to the injury of the 
plaintiff and the perversion of justice.7® But per- 
sons who had acted as judges of the Royal Court 
of St. Lucia under commissions irregularly issued 
by the Governor were held liable in an action for 

70. As to appeals from Nyasaland, 
Uganda and East African Protec- 
torates and Zanzibar to the Court of 74. 
Appeal for Eastern Africa see East- 
ern African Protectorates (Court of 75. 
Appeal) Orders in Council, 1909 and 
1914 (Stat. R. & O., 1909, p. 323; 1914, 
No. 151); and as to appeals from the 
Court of Appeal for Eastern Africa 
to the Privy Council, see Eastern Af- 
rican Protectorates (Appeal to Privy 76. 
Council) Orders in Council, 1909 and B..668, C. A. 
1915 (Stat. R. & O., 1909, p. 323; 1915, 


Nos. 581, 1012). As to the jurisdic- 
tion of the Special 
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Land (Lieutenant-Governor) 
6 Moo, P. C. C. 489. : 
Judicial Committee Act, 1833 80. 
(3 & 4 Will. 4, c. 41), s. 4. 81. 
Report of Committee of the 
Privy Council, December 15, 1893, ap- 82. 
proved by Order in Council, March 
3, 1894; and see Memorandum sub-| 9. 
mitted to the Privy Council, 6 Moo. 83. 
P. C. C, (N. S.), Appendix IX, 
Anderson v. Gorrie, 
Q. But see Houlden v. 
Smith (1850), 14 Q. B. 841, and Calder 
v. Halket (1840), 3 Moo. P. C. C. 28, 
Court for the]|as to the liability of a judge who 
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acts done in their assumed judicial capacity.” 

[§ 12] 3. Special Jurisdictions of Colonial 

Courts. 

961. Admiralty jurisdiction. Any court of un- 
limited jurisdiction in a British possession may be 
declared by a law of the legislature of that pos- 
session to be a colonial Court of Admiralty, with 
the same jurisdiction, in manner and extent, as the 
High Court in England; and any inferior court of 
a British possession may, by the same authority, 
have partial or limited jurisdiction conferred on it.?§ 
Upon such declaration being made, every Vice-Ad- 
miralty Court then existing in that possession is 
abolished.*® His Majesty may empower the Admir- 
alty to establish in any British possession a Vice- 
Admiralty Court or courts to exercise jurisdiction 
as to prizes. His Majesty’s navy, the slave trade, 
and questions arising under the Foreign Enlistment 
Act, 1870,°° the Pacifie Islanders Protection Acts, 
1872 and 1875,*! or as to treaties or conventions with 
foreign countries, or international law, and may ap- 
point and dismiss the judges and other officers there- 
of fF 

962. Prize. His Majesty or the Admiralty may at 
any time commission as a prize court in a British 
possession either a Vice-Admiralty Court or a colo- 
nial Court of Admiralty, or a Vice-Admiralty Court 
established ad hoe, but to aet only on a proclama- 
tion being issued by the Vice-Admiral that war has 
broken out between His Majesty and a foreign 
state.$ 

963. Admiralty offences, trial of. Any person 
charged within a colony with an offence committed 
at sea, or within the Admiralty jurisdiction, is to 
be dealt with in the same way as if the offence had 
been committed on waters within the loeal jurisdic- 
tion of the ecolony.8 And if a person die in a 
colony of injuries received outside the colony, every 
offence in respect of the death is triable and pun- 
ishable in the colony, as if wholly committed there; 
and if any person die at sea, or elsewhere in the 
Admiralty jurisdiction, of injuries received any- 
where, any offence arising therefrom is to be deemed 
to have been wholly committed at sea.8° But the 
punishment is to be only such as is prescribed for 
such an offence by the law of the colony, or sueh 
as most nearly corresponds to the punishment ap- 
plicable by the law of England.*° 

964. Trial and punishment of exterritorial of- 
fences. A person charged with an offence before 
one of His Majesty’s courts exercising jurisdiction 
in a foreign country may be sent for trial to any 


(1849), fet, 1890 (53 & 54 Vict. ¢. 27), Ss. 


33. &, 34, Viet. c. 90. 

35). & 86, Vict...c., 198 S80 G39 
Vieti"¢. 51. - 
Colonial Courts of Admiralty 
Act, 1890 (53 & 54 Vict. c. 27), s. 
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Prize Courts Act, 1894 (57 & 
58 Vict. c. 39), s. 2. The Supreme 
Courts in Egypt and Cyprus and the 
British Court in Zanzibar are also 
constituted Prize Courts (Prize 
Courts (Egypt, Zanzibar and Cyprus) 
Act, 1914 (4 & 5 Geo. 5, ce. 79); Order 
in Council dated 30th September, 


[1895] 1 


land Protectorate, seel]/acts without jurisdiction. : 

Cea ee nat oer vs Bese [ESL Iuek. 77. Gahan v. Lafitte (1842), 3 Moo.|1914 (M._ E. L., p. 253); Order in 
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But under the Naval Prize Act, 
828. 1864 (27 & 28 Vict. c. 25), and the 
Slave Trade Act, 1873 (36 & 37 Vict. 84. 
ec. 88), the jurisdiction of a Vice-Ad- 
is only to be exer- 


in Council dated 10th November, 
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85. Ibid., s. 3. 
86. Courts (Colonial) Jurisdiction 


Colonial Courts of Admiralty | Act, 1874 (37 & 38 Vict, c, 27), s. 3, 
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British possession named for that purpose in an Or- 
der in Council, and, if convicted, may be punished 
as if the offence had been committed in such Brit- 
ish possession.s? Thus an accused person may be 
sent for trial from Siam to Singapore; from China 
or Corea to Hong Kong; from Morocco to Gibral- 
tar;88 from the Ottoman dominions to Malta; from 
Persia to Malta or Cyprus; from the Western Pa- 
eifie to Fiji. 

965. Execution in colonies of sentences of exterri- 
torial courts. The sentences passed by such British 
exterritorial courts may be carried into effect in 
such place as may be directed by Order in Council.’® 
Criminal British subjects may be deported from 
Siam to Singapore; from China or Corea to Hong 
Kong; from the Ottoman dominions or Persia to 
Malta or Gibraltar; from the Western Pacifie to 
Fiji? The Supreme Courts of Gibraltar and Fiji 
are courts of appeal from the British exterritorial 
courts in Morocco, Siam, and His Majesty’s Courts 
in the Western Pacific.®* 

966. Trial and punishment in colonies of offences 
in vicinage. Offences committed within twenty miles 
of the colonies of Sierra Leone, the Gambia, the 
Gold Coast, Lagos, and the adjacent protectorates, by 
British subjects, or by persons not subjects of any 
civilised Power against British subjects or residents 
within the colonies, may be tried and punished as 
if committed within the colonies;°? and His Majesty 
may establish courts in any British settlement not 
under any British legislature, and confer on any 
court in any British possession similar jurisdiction 
over matters occurring in any such British settle- 
ment.°* 

967. Inquiries as to maritime casualties. <A colo- 
nial court, authorised thereto by the colonial legis- 
lature, has jurisdiction to conduet inquiries into 
shipwrecks and other shipping casualties, or into 
charges of incompetency or misconduct on the part 
of masters, mates, or engineers,— 

(a) When a shipwreck or casualty happens to a 
British ship on or near the coast, or on a voyage to 
a port, of the British possession; (b) When a ship- 
wreck or casualty occurs anywhere to a British ship 
registered in the British possession; (¢) When some 


87. Foreign are pen es Act, 1890| British Honduras, 
(53 & 54 Vict. c. 37), Hong Kong. 

88. R. v. epiubury [1898] 22: B. 
615. In this case the change of venue 
to Gibraltar carried with it the right 
to a trial by jury (Spilsbury v. R., 
[2899]: As (Ch 392,° P.-C. 

Sigh Foreign Jurisdiction Act, 1890 
(538 & 54 Vict. c. 37), s. 7. Offenders 
convicted under the Abyssinia Order 
in Council, 1913, may be sent for im- 


Ontario. 
British Guiana, 
South Australia, 


Bahamas, 
Barbados. 
Lagos. 
Tasmania, 
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of the crew of the British ship concerned, who are 
witnesses to the facts, are in the British posses- 
sion; (d) When the incompetency or misconduct has 
taken place on board a British ship registered in 
the British possession; (e) When the officer charged 
with incompetency or misconduct on board a Brit- 
ish ship is in the British possession. 

968. No such inquiry may be held into a matter 
already inquired into by any competent court of His 
Majesty, or where an officer’s certificate has been 
cancelled or suspended by a naval court, or where 
an inquiry as to the same matter has been com- 
menced in the United Kingdom. The Board of 
Trade may order a rehearing, or an appeal may be 
made to the High Court in England, except from 
any order or finding on an inquiry into a casualty 
affecting a ship registered in a British possession, 
or from a decision as to a certificate not granted 
either in the United Kingdom or in a British pos- 
session, under the Merchant Shipping Act, 1894.% 

969. Recognition of colonial probates, etc. Grants 
of probate or letters of administration by courts in 
British possessions, where similar grants (including 
Scotch confirmations) by courts of the United King- 
dom are by law recognised, may be produced to any 
court of probate in the United Kingdom, and on 
a copy being therein deposited may be sealed, and 
thereupon they have the same effect in the United 
Kingdom as if granted by the court sealing them.®® 
Formerly the grantee of probate in a colony where 
the deceased was domiciled had to obtain a grant 
in England of administration eum testamento an- 
nexo.®® A limited colonial grant, of administration 


| de bonis non may be resealed in the United King- 


dom on these conditions.®? 

970. Jurisdiction in military matters. Colonial 
courts have the same jurisdiction over summary of- 
fences and fines, and summary proceedings under 
the Army Act, as similar courts in England.°S’ A 
colonial court reports to the commanding officer in 
the colony the delivery of persons into military eus- 
tody, and committals or remands on charges of de- 
sertion..° A magistrate in a colony, or any other 
person duly authorised thereto by the Governor, has 


voked (Order in Council applying the 
Colonial Probates Act, 1892 (55 & 56 
Vict. c. 6), to the Union of South 
Africa, dated 21st January, 1914 
(Stat. R. & Co., 1914, No. 144)), The 
Colonial Probates Act, 1892 (55 & 56 
Vict. c. 6), is also now applicable to 
the territory of Papua (Order in 
Council dated 80th September, 1914 
(Stat. R. & O., 1914, No. 1473)); to 
the Nyasaland Protectorate (Order in 


prisonment to Aden, Bombay or| Fiji. Council dated 7th September, 1916 
Malta (ibid., art. 56). Trinidad and Tobago. (Stat. R, & O., 1916, No. 622)); to 
90. Ibid. s, 8. As to deportation} Jamaica. the colony of Sierra Leone (Order in 


from Zanzibar, see Zanzibar Order in 
Council, 1914, arts. 34—87. 

91. Ibid., ss. 9, 18. See also Hals- 
bury’s Laws of England, title Courts, 
Vol. IX., p. 32. 

92, West Africa Offences Act, 1871 
(84 & 85 Vict. c. 8); s. 1. 


Natal. 

Falkland Tslands, 
Leeward Islands, 
British Columbia, 
Nova Scotia. 
Manitoba. 


93. British Settlements Act, 1887] Grenada, 
(560 & 51 Vict. c. 54), ss. 2, 4. St. Vincent. 

94. Merchant Pana Act, 1894] St. Helena, 
(57 & 58 Vict. c. 60), s. 478. Transvaal. 

95. Colonial Prohatey Act, 1892] Newfoundland. 
(55 Vict. c. 6), ss. 1, 2. The Act has 


been applied to the following colon- 


North-West territories, Canada. 


Orange River Colony (now Orange 
Free State, see p. 498, ante); 


Council dated 30th March, 1916 (Stat. 
R. & O., 1916, No. 273)); to the Sierra 
Leone and Uganda Protectorates (Or- 
der in Council dated 30th March, 1916 
(Stat. R. & O., 1916, No. 274)); to the 
Zanzibar Protectorate (Order in 
Council dated 380th March, 1916 (Stat. 
R. & O., 1916, No. 275)); to the East 
Africa, Bechuanaland, Northern Rho- 
desia, Southern Rhodesia, Swaziland, 
and Weihaiwei Protectorates (Order 
in Council dated 6th “epee ae hee 1916 
(Stat. R, & O., 1916, No. 818) ) 

96. In the ‘Goods of Earl (1867), 


ies:— and also (ibid., s. 3) to one protec- L. R. 1 P. & D. 450. 

The Gold Coast. torate namely, Southern Rhodesia. 97. In the Goods of Smith, [1904] 
Queensland. The Colonial Probates Act, 1892] P. 114. 

New Zealand. (55 & 56 Vict. c. 6), was applied to 98. Army Act, 1881 (44 & 45 Vict. 


Cape of Good Hope. 


the Union of South Africa, and the 


ce, 58), s. 168. 


New South Wales. application of the Act to the Cape 99. Ibid., s. 154 Vis (7). See 
Victoria. of Good Hope, Natal, the Transvaal} Army Laer ae , Act, 10t6 
Gibraltar, and the Orange River Colony was re-| (5 & 6 Geo, 5, c. 58), 5. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“aye 


Cc, 196. 
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authority to attest soldiers.+ 

971. Sending case for opinion. A colonial court 
may send a case to any. superior court in any other 
part of His Majesty’s dominions for an opinion on 
questions therein submitted, which opinion may be 
given after hearing arguments from the parties con- 
cerned, and lodged in the court whence the case was 
sent, for application to the action pending; and it 
may be adopted or rejected on appeal.” 

972. Examination of witnesses on commission. 
The Supreme Court in any colony may order the ex- 
amination of any witnesses within its jurisdiction, 
under a commission or other process from any com- 
petent tribunal in His Majesty’s dominions, and 


may command the attendance of persons to be ex- | 


amined, the production of documents ete.’ In civil 
proceedings such court may nominate a person to 
take the examination,‘ and in criminal proceedings 
it may nominate a judge or magistrate to take it. 
The deposition so taken is admissible in evidence, 
as if taken before the court or judge to whom the 
process was addressed.> Similar assistance may be 
given to foreign tribunals both in civil and commer- 
cial matters ® and in criminal eases of a non-political 
character.* 

973. Appeal as to foreign jurisdiction. On the 
application of a colonial court a Seeretary of State 
must give a decision, to be final, as to the existence 
or extent of any jurisdiction of His Majesty in a 
foreign country.® 

974. Discharge in extradition proceedings. A 
judge of any court in a British possession with like 
powers to those of the King’s Bench Division in 
England, is authorised to discharge a criminal in 
custody on extradition proceedings, if he is not con- 
veyed out of the possession within two months of 
his committal.® 

975. lLeges silent inter arma. The ordinary tri- 
bunals in a colony have no jurisdiction concerning 
acts done by the military authorities when actual 
war is raging; and a state of actual war may exist, 
although for some purposes some of the ordinary 
tribunals may be permitted to earry on their fune- 
tions in a district under martial law.?° 

976. Habeas corpus. No writ of habeas corpus 
may issue from an English court to any colony, 
where there is a court which can issue the writ, and 
have it duly executed.14 

977. Actions on foreign judgments alleged to be 
for penalties. When in an action in a colonial court 
on a foreign judgment the defence is that the judg- 
ment was for a penalty, and that therefore the ac- 
tion ought not to be entertained, according to the 
rule prohibiting the courts of one country execut- 
ing the penal laws of another, or enforcing penalties 
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in favour of a foreign State, it is the duty of the 
colonial court to decide for itself whether the stat- 
ute in question is penal, within the rule, so as to 
oust its jurisdiction. The colonial court is not . 
bound by the interpretation given to the statute by 
the foreign court, but is to construe and apply an 
international rule, which is a matter of law entirely 
within the cognisance of the court whose jurisdic- 
tion is invoked. The rule applies, not only to prose- 
cutions and sentences for crimes and misdemeanours, 
but also to all suits in favour of the State for the 
recovery of penalties for any violation of statutes 
for the protection of the revenue, or other municipal 
laws, and to all judgments for such penalties.!? On 
the same principle an action will not he in Eng- 
and to recover a contribution, levied under a colonial 
statute, towards payment of expenses of a local or 
municipal nature.1° 

978. Comity between English and colonial courts. 
Every court in a British possession exercising bank- 
ruptey jurisdiction is empowered to act in aid of 
every other and of all courts of similar jurisdiction 
in the United Kingdom.1* 

A colonial court has jurisdiction to entertain a 
suit for the same matter as a suit is pending for 
in an English court,}® and an English court will not 
set aside the judicial sale of an estate in a colony di- 
rected by the judgment of a competent court in the 
colony.!® English courts will assume that colonial 
courts have full and ample powers to do complete 
justice until the contrary is shown ** and their pro- 
ceedings will be presumed to have been regular.1* 

979. Contempt of court. As courts of record the 
supreme or superior courts in the colonies have 
power to punish summarily, by fine or commitment, 
for contempt of court. But to constitute contempt 
of court an act must be calculated to obstruet, or 
interfere with, the course of justice or due adminis- 
tration of the law.1® Appeals against the exercise 
of the power to punish contempt of court will not 
be entertained by the Judicial Committee of the 
Privy Couneil, except in cases very special in their 
cireumstances.2° The power to commit summarily 
for contempt of court is considered necessary for 
the proper administration of justice. It is not to 
be used for the vindication of the judge as a person, 
but only from a sense of duty, under ‘the pressure 
of public necessity. No rule can, however, be laid 
down which is applicable to all cases. Committals 
for scandalising the court itself have become obso-, 
lete in England, the courts being satisfied to leave 
attacks upon them to public opinion. But in small 
colonies, consisting principally of coloured popula- 
tions, the enforcement in proper cases of committal 
for contempt of court, for attacks on the court, may 


1. Ibid., s. 94. under a similar section in the re- 14. Bankruptcy Act, 1883 (46 & 
2. British Law Ascertainment Act,| pealed Act. 47 Vict. c. 52), s. 118.. As from ist 
1859 (22 & 23 Vict. e. 63), ss. 1—4. 9. Extradition Act, 1870 (33 & 34] January, 1915, the Bankruptcy Act, 
3. Evidence by Commission Act,| Vict. c. 52), s. 17 (4). 1883 (46 & 47 Vict:_¢: 52), (s.aas; 


1859 (22 Vict. c. 20), ss. 1, 5; Bulli- 
vant v. A.-G. for Victoria, [1901] A 


10. 
Aw, 1095) P. 

11. 

4. Evidence by Commission Act, 
1885 (48 & 49 Vict. c. 74), s. 2 

& Ibid); 's.:3: 

6. Foreign Tribunals Evidence 
Act, 1856 (19 & 20 Vict. c. 113), ss. l,|a 
2, 6. As to evidence for foreign trib- 
unals and evidence on commission, 


Crewe (Harl), 


Ex parte D. F. Marais, [1902] 


Be htaei Corpus Act, 
&-26 Vict. c. 20), :s. 1. 
Ex parte Sekgome, 
[1910] 2 K. B. 576, C. A. (person de- 
tained by virtue of a proclamation in 
British protectorate). 
eases the writ may be addressed to 


was repealed by the Baa ee Act, 
1914 (4 & 5 Geo. 5, c. 59), s. 168, 
and re-enacted by ibid., s. 12. 

15. Bayley v. Edwards (1792), 3 
Swan. 703. 


1862, (25 
See also R. v. 


16. White v. Hall (1806), 12 Ves. 
321. 
In such 17. Smith v. Moffatt (1865), L. R. 


1 Eq. 397. 
Robertson v. Struth (1844), 5 


see, further, Order in ore dated 
sth August, 1911 (Stat. R. & O., 1911, 
p ) 

7. Extradition Act, 1870 (33 & 34 
Vict. c. 52), ss.24, 25. 

8. Foreign Jurisdiction Act, 1890 
(538 & 54 Vict. c. 37), s. 4: See Her- 
vey v. Fitzpatrick (1854), Kay, 421, 


any person who has such control over 
the imprisonment that he could order 
the release of the prisoner (R. v. 
Crewe (Earl), Ex parte ee 


[1910] 2 K. B. 576, C. A, at p. 592. 
12. Huntington v. ;, Aterin, > Prs63] 
A. 
13:-S yaney “Municipal Council v. 
Bull, [1909] 1 an) 2 ey 


Q. 941: Henderson v. Henderson 
(1844), 6 Q. B. 288, 298. 


19. Re Special Reference from the 
Bahama Islands, [1893] A. C. 138, 
By 

20. See McDermott v._ British 


Guiana (Judges) (1868), L. R. 2 P. C. 
341, 


022 =[18C. J.] 
be necessary to preserve, in such a community, the 
dignity of, and respect for, the court.24 But where 
in the opinion of the Judicial Committee there has 
been no contempt of court,?* or an inappropriate 
punishment has been “awarded; 23 or an order is made 
on grounds unsupported by evidence, or without no- 
tice to the person charged, or without giving time to 
prepare defence,** an appeal will be allowed. 

980. Extradition between United Kingdom and 
colonies. A system of extradition between His Maj- 
esty’s dominions in the United Kingdom and abroad 
has been created,?® by which fugitives from any one 
part of those dominions may be apprehended in an- 
other part, and sent back for trial to the part whence 
they fled, either by warrant issued in one part, and 
indorsed in another part, by one of the proper au- 
thorities,2° or by a provisional warrant, issued in 
any part which the fugitive is believed to be in, or 
on his way to, on the same conditions as if the of- 
fence charged had been committed within the juris- 
diction, and the warrant backed and executed ac- 
cordingly.?7 On apprehension, the fugitive is brought 
before a magistrate, and dealt with as if the of- 
fence charged had been committed within the juris- 
diction.2® If he is committed to prison, a certifi- 
cate and report thereof is made to the Secretary 
of State if the matter occurs in the United Kingdom, 
or to the Governor, if it occurs in a British posses- 
sion.?® Wifteen days after the making of such certifi- 
cate, and report or after the decision of the court, 
on any writ of habeas corpus, or similar process, is- 
sued by a superior court, the fugitive is sent by war- 
rant to the part of His Majesty’s dominions whence 
he fled.2° If he is not removed in a month, a su- 
perior court may, on proof of notice to the Secre- 
tary of State, or the Governor, order his discharge.*1 
If the fugitive is not prosecuted within six months 
of his return, or if he ig acquitted, he may be sent 
back free of cost without delay to the place where, 
or on his way whither, he was apprehended,°? or he 


DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS 


[§ 12 


may be discharged absolutely or on bail, or his re- 
turn ordered after a date stated ete.°* Groups of 
British possessions have been formed by Order in 
Couneil, to which contiguity or other reasons make it 
expedient to apply the system of inter-colonial back- 
ing of warrants and other provisions of the Fugitive 
Offenders Act, 1881.%4 

981. Conflict of jurisdiction. Provision is made 
for the trial of offences committed on the borders 
of two British possessions, or on a journey between 
British possessions, for the place of trial for false 
evidence, for the kinds of punishment to be inflicted, 
for the mode of indorsement and execution of war- 
rants, and for the conveyance of fugitives to prison 
ete.86 

The offences to which the procedure applies are 
—treason, piracy, and every offence punishable, 
where committed, by twelve months’ imprisonment 
with hard labour or more.*® Evidence must be pro- 
duced before the magistrates of the commission by 
the fugitive of an offence punishable by the law of 
the colony (or place) where it is alleged to have 
been committed, by imprisonment with hard labour 
for at least twelve months.** 

982. Extradition to foreign countries. If the leg- 
islature of any British possession provides by law 
for the surrender of fugitive criminals, who are in, 
or suspected to be in, such possession, His Majesty 
may by Order in Council either suspend the opera- 
tion, within such possession, of the Extradition Act, 
1870, or part of it, or direct that the law, or any part 
of it, shall have effect within such British posses- 
sion, ‘with or without modifications or Gs | as 
if it was part of the Imperial Act.°° 

983. Intercolonial removal of prisoners. Pris- 
oners may be removed from any one colony to any 
other, for the purpose of serving their sentences, 
and returned on the expiry of their terms, by agree- 
ments entered into between the prescribed colonial 
authorities, and sanctioned by His Majesty in Coun- 


21. McLeod y. St. Aubyn, [1899]] mas; British Honduras. Only with| 287), which relates to the Bechuana- 
A. C. 549, P. C. respect to offenses to which Part I,|land_ Protectorate, Southern and 
22. Ibid. of the Act applies, November 29,| Northern Rhodesia, Swaziland and 
23. ae Wallace (1866) L. R. 1] 1884. . Nyasaland Protectorate, and the 
Perc, Straits Settlements, Hong Kong,| Union of South Africa and Basuto- 
24. 4 Pollard (1868), L. R. 2] Labuan, December 12, 1885. land. The Fugitive Offenders Act, 
P. C. 106. See also Re Lai Hing| His Majesty’s Hast Indian territo- | 1881 (44 & 45 Vict. c. 69), has been 
Firm, Chang Hang Kiu vy. Piggott,| ries, Ceylon, Straits Settlements, De-| applied to the Federated Malay 
[1909] A. C. 312, following Re Pol-|cember 12, 1885. States, Johore, Kedah and Perlis, 
lard (1868), L. R, 2 P. CG. 106 (appel- Cape of Good Hope; Natal; Basuto-| Kelantan, Brunei, North Borneo 
lant refused an opportunity, before|land; Orange River Colony (now| (Straits Settlements and Protected 
committal for perjury, of explaining | Orange Free State); Transvaal;| States Fugitive Offenders Order in 
or correcting alleged misapprehen-| Bechuanaland Protectorate; Southern | Council dated 24th October, 1916 
sions of his statements). Rhodesia; Barotseland—North-West | (Stat. R. & O., 1916, No. 745)). 

25. Fugitive Offenders Act, 1881] Rhodesia; British Central Africa 35. Fugitive Offenders Act, 1881 
(44 & 45 Vict. c. 69). And see Hals-| Protectorate (now Nyasaland Protec- | (44 & 45 Vict. c. 69), ss, 20 et seq. 
bury’s Laws of England, title x-|torate); North-Eastern Rhodesia; 36. Ibid., s. 9. 
tradition and Fugitive Offenders. Swaziland. 37. R. v. Brixton Prison (Gov- 

26. Ibid. s. 3. The proper author- August 8, 1901,/ernor), Ex parte Percival, [1907] 1 


ity is in the United Kingdom a judge 
of a superior court, a Secretary of 
State, or a Bow Street magistrate, 
and in a British possession a Gov- 
ernor. 


CASS 


4 
= 
a 
Puanennn 


10. 
ss. 12 et seq. 

The groups formed are as follows, 
namely :— 

New South Wales; Victoria; South 
Australia; Queensland; New Zealand; 
Renae Western Australia; Fi- 


ae 
August 238, 1883. 
Jamaica; Turk’s and Caicos Is- 
lands; British Guinea; Trinidad; Lee- 
ward Islands; Barbados; St. Vincent; 
Grenada; St. Lucia; Tobago; Baha- 


and, June 1, 1907, as if the last six 
were British possessions, to which 
also Part I. of the Act is applied. 
And see Order in Council October 22, 
1906, as to Natal, made under Fugi- 
tive Offenders Act, 1881 (44 & 45 
Vict. ¢. 69),' 8.32. 

Gambia; Sierra Leone; Gold Coast; 
Ashanti; Lagos; Gambia Protecto- 
rate; Sierra Leone’ Protectorate; 
Northern territories of the Gold 
Coast; Lagos Protectorate; Northern 
and Southern Nigeria (Lagos, Lagos 
Protectorate, and Southern Nigeria 
now jointly constitute the colony and 
protectorate of Southern Nigeria). 
Part I. to apply to the last six places 
as if each was a British possession 
on June 11, 1902 

The provisions of the Orders of 
8th August, 1901, and 1st June, 1907, 
were consolidated by the South Af- 
rica Fugitive Offenders Order in 
Council, 1913 (Stat. R. & O., 19138, p. 


K. B. 696. But see now Evidence - 
A Goleniel Statutes) Act, 1907 (7 Edw. 
ye. 26) 


38. Extradition Act, 1870 (33 & 34 
Vict. ec. 52), s. 18. Orders in Council 
have been made suspending the 


operation of the Act in Canada, the 

most recent and that now in force 

being the Order of July 6, 1907. Or- 

ders have been made directing the 

colonial law to have effect as if part 

of the Imperial Act in— 

New Zealand, May 13, 1875. 

Hong Kong, March 30, 1877. 

Gusts V eory July 11, 1877, November 20, 

Gibraltar, July 11, 1877. 

Mauritius, July 11, 1877. 

Straits Settlements, July 11, 1877, 
December 31, 1883 

Bahamas, August 13, “1877. 


Jamaica 
Gold Gast } November 23, 1877. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cil;*° and a principal Secretary of State may, with 
the eoneurrence of the Governments of the British 
possessions concerned, order a prisoner to be removed 
from any one British possession to any other, or to 
the United Kingdom, to serve out his term, for any 
of the following reasons :— 

(1) That his life may be endangered, or his health 
permanently injured, by imprisonment where sen- 
tenced; (2) That he belonged to the Royal Navy or 
to His Majesty’s regular army when the offence 
was committed; (3) That the offence was committed 
wholly, or partly, outside the first British posses- 
sion; (4) That there is no proper prison in the first 
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British possession for him to serve out his term in; 
(5) That he is a person who, by the law of the Brit- 
ish possession, is subject to removal.*° 

984. The legislature of a British possession may 
make laws for carrying these statutory powers into 
effect, so far as regards that possession, as to the 
payment of costs, as to the mode of dealing with re- 
moved prisoners, as to subjecting any class of per- 
sons to removal, and as to other necessary matters.‘ 
On the direction of His Majesty in Council, such 
laws may have effect given to them wholly or partly 
throughout His Majesty’s dominions and on the 
high seas.?? 


Ill. LAWS OF THE COLONIES 


{§ 13] A. Application of English Law—l. In 
General. 

985. Effect of mode of acquisition of colony. The 
extent to which English law apples to a particular 
colony or possession depends primarily upon the 
manner in which that colony or possession became 
subject to the Crown. There is a great difference 
between the case of a colony or possession acquired 
by conquest or cession in which there was at the 
time an established system of law, and that of a 
colony or possession which originated by the set- 
tlement of British subjects in territory unoccupied 


by any civilised State, and where there was no es- 
tablished system of law at the time it was peaceably 
annexed to the British dominions.*® There is also 
the third case of a colony or possession acquired by 
conquest, where at the time of annexation to the 
British dominions there did exist a system of law, 
which, although adapted to the requirements of the 
native population, was insufficient for and unsuit- 
able to the requirements of the European settlers.** 
[§ 14] 2. Conquered or Ceded Colonies. 

986. In conquered or ceded countries which, at 

the time of their acquisition, had already laws of 


* 


St. Lucia 
Cape of Good Hope \ 


St. Vincent, August 6, 1880. 

British Guiana, September 24, 1886, 
July 7, 1897. 

Newfoundland, January 29, 1900. 

Gore OP SALE of Australia, March 7, 


Natal 
Ceylon 


British Honduras, February 22, 1878. 
Leeward Islands, March 26, 1878. 
Malta, June 29, 1878. 


Barbados 
Sierra Leone 


January 15, 1878. 


} February 4, 1878. 


} November 27, 1878. 


Bermuda, February 4, 1879. 
Griqualand West, June 26, 1879. 
Grenada, March 18, 1880. 
Tobago, June 28, 1880. 


In the Straits Settlements the sur- 
render to foreign States of persons 
accused or convicted of certain crimes 
in cases where the Extradition Act 
does not apply (see Straits Settle- 
ments - Act, 1866 (29 & 30 Vict. c. 
115), s. 2) is provided for by Or- 
ders in Council of June 26, 1879, 
December 31, 1883, November 29, 
1884, August 19, 1889, September 26, 
1901, July 15, 1904 (Federated Malay 
States). 

In Cyprus, extradition is provided 
for by Orders in Council, made under 
the Foreign Jurisdiction Act, 1890 (53 
& 54 Vict. ¢. $7). See Orders. in 
Council, July 15, 1881, March 8, 1895, 
and December 12, 1895. 

To the list of British possessions 
in this note should be added:—Pit- 
cairn, Ocean, and Fanning Islands 
(Stat. R. & O., 1914, Nos. 148, 149). 
See also Order in Council (Stat. R. 
& O., 1918, p. 285) making an enact- 
ment of the Union of South Africa 
take effect as part of the Extradition 
Act, 1870 (33 & 34 Vict. c. 52); Order 
in Council dated 10th February, 1915 
(Stat. R. & O., 1915, No. 145), making 
the Extradition Ordinance (Ashanti), 
1914, take effect as if it were part of 
the Extradition Act, 1870 (33 & 34 
Vict. c. 52). As to extradition from 
* the State of North Borneo to_ the 
Philippine Islands or Guam, see Hals- 
bury’s Laws of England, title Ex- 
tradition and Fugitive Offenders, Par. 
927. See A.-G. for Canada v. Fe- 
dorenko, [1911] A. C. 735, P. C. (ar- 


rest without formal requisition of 
foreign state). 

39. Colonial Prisoners Removal 
Act, 1869 (32. &.33 Vict. c. 10), s. 4. 
Agreements have been sanctioned by 
Order in Council between the follow- 
ing  colonies:—Straits Settlements 
and Labuan, October 24, 1870, Novem- 
ber 28, 1889, reciprocal; Gibraltar and 
Ceylon, March 20, 1877, as to _pris- 
oners of European origin, from latter 
to former; Gibraltar and Malta, April 
30, 1877, former to latter; Tobago and 
St. Vincent, May 16, 1878, reciprocal; 
Falkland Islands and Malta, May 3, 
1882, former to latter; Grenada, St. 
Vincent, and St. Lucia, December 13, 
1889, reciprocal between any two. 
Prisoners may be removed from 
Cyprus to Malta by Order in Coun- 
cil of December 31, 1883, made under 
the Foreign Jurisdiction Act, 1890 
(53 &_54 Vict. c. 37), s. 7. See, fur- 
ther, Foreign Jurisdiction Act, 1913 
(3 & 4 Geo. 5, c. 16); Halsbury’s Laws 
of England, title Constitutional Law, 
Par. 697. The Colonial Prisoners Re- 
moval Act, 1869 (32 & 33 Vict. c. 
10), has been applied to the Zanzibar 
Protectorate by Order in Council 
dated 30th March, 1916 (Stat. R. & 
O., 1916, No. 276); see also Stat. R. 
& O., 1917, No. 19 (agreement between 
Weihaiwei and Hong Kong); Stat. R. 
& O., 1917, No. 926. 

40. Colonial Prisoners Removal 
act 1884 (47 & 48 Vict. c. 31), ss. 2, 


Poet acct 

41. When there are local legisla- 
tures and a central legislature, it is 
the central legislature which has 
power to make such laws (see Co- 
lonial Prisoners Removal Act, 1884 
(49. & 480 Vict! eo. 31),.'8. 1809 IPhis 
Act has been applied to Cyprus (Oc- 
tober 17, 1884); to local jurisdiction 
constituted under the Africa Order 
in Council, 1889 (amongst such juris- 
dictions are those which have devel- 
oped into Uganda, the Nyasaland Pro- 
tectorate, North-Eastern Rhodesia, 
under various Orders in Council, 
which save the provisions of the Af- 
rica Order in Council on this_sub- 
ject); to the Pacific Ocean and the 
islands and places therein, including 
British settlements and protectorates 
and places under no civilised govern- 
ment, except places within the juris- 
diction of a British legislature or 
other civilised Power (March 13, 
1893); to territories in South Africa 
within the boundaries of British 
Bechuanaland, the German protec- 


torate, the rivers Chobe and Zambesi, 
the Portuguese possessions, and the 
South African Republic (Transvaal) 
(October 26, 1896) (these territories 
are now known as the Bechuanaland 
Protectorate and Southern Rhodesia); 
to the protectorates of Northern Ni- 
geria (March 16, 1902), and Southern 
Nigeria (March 6, 1902); Weihaiwei 
(July 24, 1901); the East Africa Pro- 
tectorate (July 11, 1905); the terri- 
tories of East Africa bounded on the 
east and north-east by the Indian 
Ocean, the river Juba, and the south- 
western boundary of the Italian 
sphere, on the north by the Abys- 
sinian frontier, on the west by the 
Uganda Protectorate, and on the 
south by the German sphere, with all 
the adjacent islands. between the 
mouths of the Juba and Umba 
(August 11, 1902 and July 11, 1905). 
A general Order in Council of Sep- 
tember 9, 1907, provides for the re- 
moval of prisoners to the United 
Kingdom or a British possession, as 
to the serving of sentences (arts. 1 
and 2), and the action of the Sec- 
retary of State (arts. 3 and 4), but 
does not affect agreements made un- 
der the Act of 1869. The protector- 
ates of Northern and Southern Ni- 
geria are now amalgamated in the 
protectorate of Nigeria (Nigeria Pro- 
tectorate Order in Council, 1913). 
The Colonial Prisoners Removal Act, 
1884 (47 & 48 Vict. c. 31), was applied 
to Abyssinia (Abyssinia Order in 
Council, 1913, art. 79), Zanzibar (Zan- 
zibar Order in Council, 1914, art. 27), 
and the Nyasaland Protectorate 
(Nyasaland - Protectorate (Colonial 
Prisoners Removal) Order, 1914 
(Stat. R. & O., 1914, No. 1041)). 

42, Colonial Prisoners Removal 
Act, 1884 (47 & 48 Vict. c. 31), s. 12. 
No colonial laws have been passed 
under this section, the procedure pro- 
vided by the Act and by the Order in 
Council of September 9, 1907 (made 
under s. 4) being regarded as suf- 


ficient. 
43. Cooper v. Stuart (1889), 14 
App. Cas. 286, 291, P. C.; see 1 BI. 


Com. 107. 

44. As in the case of India (see p. 
613, post); Freeman v. Fairlie 
(1828), 1 Moo. Ind. App. 305. “I ap- 
prehend the true general distinction 
to be, in effect, between the countries 
in which there are not, and countries 
in which there are, at the time of 
their acquisition, any existing civil 
institutions and laws, it being, in the 
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their own, the Crown has power to alter and change 
those laws, but until this is actually done the ancient 
laws of the country remain in foree,*® except where 
such ancient laws are based on religious or ethical 
principles inconsistent with European civilisation, 
as, for instance, in the case of territory acquired 
from an organised but savage State*® In such a 
case, in the absence of any agreement by the Crown 
to preserve such ancient laws, such repugnant laws 
are ipso facto abrogated, and until certain laws are 
established in place of them the King, by himself 
and by such judges as he shall appoint, has power 
to judge them according to natural equity, as was 
done before certain municipal laws were given.4? 
Even in the case where there is an established sys- 
tem of law, any enactment contrary to our religion, 
or which is malum in se, does not remain in foree,** 
In some cases the law of England has been applied 
to the conquered country. In such a case the effect 
is to apply to the colony the common law and the 
statute law so far as they existed, either at the date 
of the application or at some other specified date, 
and were not merely in the nature of law of local 
policy adapted solely to England, but were general 
regulations equally applicable to any country gov- 
erned by English law.4® Statutes enacted subse- 
quently to the application of HKnglish law have no 
foree in the colony, except in cases in whieh it is 
expressly provided that they shall so apply.®° This 
application of English law has taken place in Gren- 
ada,®! St. Vineent,°? Dominica,°* St. Lueia,®* the 
Gold Coast,°® Gibraltar,°® and also in Cyprus (ex- 
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cept as to Ottoman subjects).°" In the case of Pen- 
ang, one of the Straits Settlements, as there is no 
trace of any laws having been established there be- 
fore it was acquired by the Hast India Company, 
if is immaterial whether it should be regarded as 
ceded or as settled territory. In either ease the law 
of England, so far as applicable, must be taken to 
be the governing law.®* In other colonies the ancient 
laws have been left in force, except so far as they 
may have been altered by subsequent legislation, 
Thus in Ceylon,®® the Cape of Good Hope,” Natal,®! 
the Transvaal, and the Orange Free State the Ro- 
man-Dutch law prevails. In Ceylon the Tindu in- 
habitants of the northern province are governed by 
customs called the Tesawalamai. Where these ens. 
toms are silent the Roman-Duteh law applies.9? The 
Mahomedans are governed by their own laws and 
usages, The Kandyang are governed by their own 
laws; when these are silent the Roman-Duteh law 
apples.°? This is also the ease in British Guiana 4 
under an express stipulation made at the conquest. 
In Mauritius the Code Napoléon,®® the Code de Pro- 
cedure Civile, the Code de Commerce, and the Code 
d’Instruetion Criminelle remain in force; the Code 
Pénal, however, which was promulgated subsequently 
to the conquest, never applied. In the Provinee of 
Quebee the Coutume de Paris“? and particular laws 
made for New France were the law at the time of 
the conquest, but on 26th May, 1806, a eivil eode, 
based on the Code Napoléon, was promulgated, 
This was followed by a Code de Procedure Civile, 
which was promulgated 22nd June, 1867. In Trini- 


first of those cases, matter of neces- 
sity that the British settlers should 
use their native laws, as having no 
other to resort to; whereas in the 
other case there is an established 
lex loci which it might be highly in- 
convenient all at once to abrogate; 
and, therefore, it remains till 
changed by the deliberative wisdom 
of the new legislative power. In the 
former case, also, there are not, but 
in the latter case there are, new sub- 
jects to be governed, ignorant of the 
English laws, and unprepared, per- 
haps, in civil and political character 
to reageive them. The reason why the 
rules are laid down in books of au- 
thority, with reference to the dis- 
tinction between new-discovered 
countries on the one hand, and ceded 
or conquered countries on the other, 
may be found, I conceive, in the fac 
that this distinction had always, or 
almost always, practically  corre- 
sponded with that between the ab- 
sence and the existence of a lex loci, 
by which the British settlers might, 
without inconvenience, for a time, be 
governed; for the powers from whom 
we had wrested colonies by conquest, 
or had obtained them by treaties of 
cession, had ordinarily, if not always, 
been civilised and Christian States, 
whose institutions, therefore, were 
not wholly dissimilar .to our own. 
But in the settlements formed by the 
Hast India Company in Bengal the 
case was very different, and one to 
which neither of the rules referred 
to could possibly have an entire ap- 
plication. ... Some new course was 
to be taken in this peculiar case; and 
the course actually taken seems to 
have been to treat the case in a great 
measure like that of a new-discov- 
ered country, for the Government of 
the Company’s servants, and other 
British or Christian settlers using 
the laws of the mother country, as 
far as they were capable of being ap- 
plied for that purpose, and leaving 
the Mahomedan and Gentoo inhabi- 
tants to their own laws and customs, 
but with some particular exceptions 
that were called for hy commercial 


policy, or the convenience of mutual 


SbOF DOUERE (Master’s Report, at p. 
4), 
45. Campbell v, Hall (1774), 20 


State Tr, 289, 323; FWorbes v, Cochrane 
(1824), 2 B. & C. 448, per Holroyd, J, 
at p, 463, 

46. 1 Bl. Com. 108; Calvin's Case 
(1608), 7 Co. Rep. 1, 17; Dutton v. 
Howell, (1693), Show, Parl, Cag, 24, 

47. Calvin’s Case, supra, 

48. Blankard v. Galdy (1698), 4 
Mod, Rep, 216, 225; Memorandum 
(1722), 2 P. Wms. 76, See also the 
arguments on the special verdict in 
R. v, Picton (1810), 30 State Tr, 529, 
883-955, In this case the point was 
whether a law permitting the inflic- 
tion of torture was abrogated by con- 
quest and annexation to the British 
dominions, No judgment, however, 
was given, See also Mostyn v. 
Fabrigas (1774), 20 State Tr, 81, per 
De Grey, C. J,, at p, 181: “The tor- 
ture, a8 well as banishment, waa the 
old law of Minorea, which fell, of 
course, when it came into our pos. 
session. Every English governor 
knew he could not infliet the torture: 
the constitution of this country put 
an end to that idea,” See also Bakare 
v. Denton (1900), Journal of the Sow 
ciety of Comparative Legislation 
(N, $8), Vol, Il., p, 478) 

49. <A,-G, v. Stewart (1817), 2 Mer, 
148, 160, 
rh R. v. Vaughan (1769), 4 Burr, 

51, By Proclamations of 19th De- 
cember, 1764, and 10th January, 1784, 


printed in the 1876 edition of The 
Laws of Grenada, pp. 7-11, 
52. By Proclamation of Tth Oa- 


tober, 1768, printed in Shepherd, Co» 
lonial Practice of §t, incent, p. 


xix, 

53. Ibid, 

54. In cases where the codes are 
silent, as it existed in 1870, 

56. As it existed 24th July, 1874, 

56, As it existed 31st December, 
gees OROE: in Counell, 2nd Mebruary, 
57. As on 18th July, 1878, by the 


Cyprus Courts of Justice Order, 1882 
(Statutory Rules and Orders Revised, 
Vol, V., Foreign Jurisdietion, p. 841), 
As to Cyprus, now a Brilish possese 
sion, Bee Cyprus Courts of Justice 
Amendment Order, 1914 (Stat, WR, & 
O,, 1914, No, 1821), preserving the 
rights of Ottomans who have become 
British subjects by the annexation, 
and Cyprus. (Mussulman Religious 
Property) Order in Counell, 1046 
(Stat, R, & O., 1916, No, 1196); and 
as to Weypt, now a British Protec. 
torate, see WMeypt Order in Coun. 
ony ere (M. ,. L., Supp, No, 3, p, 


68. Neo v, Neo (1875), lL. BR. 6 
P, C, 881, 392, 

59, Hettihewage Siman Appu vy, 
Queen's Advocate (1884), 9 App, Cha, 
B71, 8) Oy 
acne! Saott v. A.-G, (1886), 11 P. D, 


61, Molyneux vy, Natal Land and 
molanarion Co,, (1905) A. C, 666, 


62, he text of the Tesawalamal 
{8 set out in Vol, 1, of the Revised 
Legislative Wnnctment of Ceylon, See 
also Puthatampl vy, Mailyo Kanan 
(1897), 8 Ceylon New Law Rep, 42; 
Sahapatht v, Svapra Kanam (1904), 8 
ibid, 62, 


63. Ordinance 6 of 1852, a, 6, 

64, Mebermott v. British Guiana 
(Judges) / (1868), L, RM, 2 P, GC, Al, 

65, D'Npinay v, Cockerell (18386), 
1 Moo,  C, GC, 108; Sérandat v. Baissea 
(1866), slau cde Ly) aes 1 2D). Frey 


Majesty's Prooureur y, Bruneau 
ete ibid, 169; Lagease v, Lagesae 
(1872), L, R. 4 P, OC, 65a, 


66, By un edict of April, 1668 (see 
Montigny, fistolre duo Droit, Cant} 
dien), By © proclamation of 7th Oo.» 
tober, 1768 (printed in Shepherd, Co» 
Jonial Practice of Bt, Vineant, p, xix), 
it was promised that pending the 
making of laws “as near as may be 
agreeable to the lawa of Wngland ,. . 
all persons inhabliing In or resort. 
ing to our anid golonies (ineluding, 
inter alla Quebec) may confide In our 
royal protection for the enjoyment of 
the benefit of the lawa of our real 


Yor later cass, developments and changes in the law see cumulative Annotations, same title, page and note number, 


+ 


SOO Lr ata 


~§§ 14-16] 


dad the old Spanish law as it stood in 1797 remains 


in foree.*7 In St. Lucia the Coutume de Paris re- 
mained in force,** but it is now included in the Civil 
Code of St. Lucia, 1879, and the Code of Civil Pro- 
cedure of St. Lucia, 1881. 

[§ 15] 3. Settled Colonies. 

987. Distinction between common and statute law 
as to applicability. In the case‘of colonies acquired 
by settlement the common law of England and the 
statute law as existing at the date of the formation 
of the colony apply, but not statutes subsequently 
enacted, unless they are expressly directed to ap- 
ply.®° This principle is, however, subject to this 
restriction, that so much only of the law of England 
is carried with them by the colonists as is applicable 
to their situation and the condition of an infant 
colony. Thus, while the general laws of inheritance 
and of protection from personal injuries are intro- 
duced, it is not so with enactments relating to the 
property of a great and commerciat nation, to policé 
and revenue, the Established Church, ecclesiastical 
courts, and similar? subjects, which are inapplicable 
to the colonial circumstances.” Thus, the law 
of mortmain,’t the Real Property Limitation Act, 
1833,72 the Wills Act, 1837,’° and the Statute of 
Frauds ** have been held not to apply to colonies. 
On the other hand, the Bankruptey Act, 1883,7° and 
the common law rule against perpetuities*® have 
been held to so apply, except in the latter case as 
to Crown grants.” 

In the case of some settled colonies, the date on 
which the law of England is to be ascertained as 


of England.” This proclamation| App. Cas. 
never became effective in Quebec, ex-| duras). 
cept so far as it extended to the 425, 13 
inhabitants of Canada the benefit of 
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Hib. i 


& 4 Will. 
Dacre (Lord) (1876), 
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applying to the colony has been fixed by enact- 


ment.*§ 
[§ 16] B. Imperial Legislation. 

988. Principles and practice of Imperial legisla- 
tion for colonies. The royal prerogative extends to 
the whole of His Majesty’s dominions, and econse- 
quently the King has jurisdiction to legislate for 
all colonies by Order in Council until His Majesty 
grants, or even promises, a separate legislature, on 
which this jurisdiction ceases, except so far as 
there is a reservation in the promise or grant.6° This 
prerogative jurisdiction may be exercised by way of 
charter under the Great Seal as well as by Order 
in Council.*+ All colonies, being held of the Crown 
of the United Kingdom, are subject to the Imperial 
Parliament.** In practice, however, the jurisdiction 
to legislate for colonies having a separate legisla- 
ture is usually exercised only when legislation out- 
side the powers of the local legislature is required. 
Cireumstances, however, may arise that will neces- 
sitate the intervention of the Imperial Parliament.s* 
The Imperial Parliament also makes enactments deal- 
ing with the whole of His Majesty’s dominions in 
respect of matters which affect the interests of 
the entire Empire as distinguished from those of 
particular parts thereof, 

Instances of such legislation. Accordingly, besides 
the Constitution Acts and the Act for confirming 
certain Colonial Constitutional Acts which have been 
already mentioned,** there have been passed, amone 
others,®° the following Imperial Acts relating to the 
eolonies—The Colonial Laws Validity Act, 1865;8¢ 


(British Hon- 79. See Re  Bateman’s Trust 

(1873), L. R. 15 Hq. 855; Campbell v. 
4, c. 27; Pitt v.| Hall (1774), 20 State Tr. 239. Com- 
3 Ch. D. 295} pare Geneva Convention Act, 1911 (1 


the English criminal law (A.-G. v.| (Jamaica). & 2 Geo. 5, c. 20); Copyright Act, 1914 
Stewart (1817), 2 Mer. 143, 158). 73.7 Will..4 & 1. Vict..c. 26: Re; (1 &' 2 Geo. 5, 46), ss. 25-28; 

67. Escallier v. Wscallier (1885), | Goods of Foy (1839), 2 Curt. 828. Naval Dideipinie ‘(Dominion Naval 
10 App. Cas. 312, P., C.;.R. v. Picton 74... 29 Cari\\2, c...3,)8..12, ‘repealed Hpnees) Act, 1911 (1 & 2 Geo, 5, ec. 
(1810), 30 State Tr. 529, 883. by Wills Act, 1837 (7 Will. 4 & 1 Vict.| 47), s, 1; Seal Fisheries (Nor th Pa- 

68. Du Boulay v. Du _ Boulay|ec. 26); Memorandum (1722), 2 P. cine) ‘Act, 1912 (2 & 8 Geo, 5, «. 10), 
(1869), L. R. 2 P. C. 430; and see| Wms. 75 (Barbados), s. 5; and see Perjury Act, 1911 (1 & 
Laws of St. Lucia, p. 1. 75. 46 & 47 Vict. c. 52; Callender| 2 Geo. 5, c. 6), s. 1 (4), (5). <As to 


69. Memorandum (1722), 2 P. 
Wms. 75; The Lauderdale Peerage 
(1885), 10 App. Cas. 692. “When the 
province of New York was founded 
by the English settlers who went out|c. 52), 
there, those English settlers carried 
with them all the immunities and 


Sykes & Co. v. Colonial Secretary of 
Lagos and Davies, 
P. Cc. As from Ist January, 1915, the 
Bankruptcy Act, 1883 (46 & 47 Vict. 
was repealed by the Bank- 
ruptey Act, 1914 (4 & 5 Geo. 5, c. 59), 
s. 168, and re-enacted by ibid. 


the application of the Geneva Con- 
vention Act, 1911 (1 & 2 Geo. 6, e«. 
20), to British possessions, see ibid,, 
s. 1 (5). For Orders in Council ap- 
plying this Act to the Commonwealth 
of Australia, Dominion of Canada, 
New Zealand, Union of South Africa, 


[1891] A. C, 460, 


privileges and laws of England. The 76. Yeap Cheah Neo v. Ong Cheng| Newfoundland and British India re- 
Englishmen in a province which had| Neo (1875), L. R. 6 P. C. 381, at p.| spectively, see Stat. R. & O., 1913, 
been so settled were as free English- | 394. pp. 298—303; Stat. R. & O., 1916, No, 
men, with as much privilege, as those 77. Cooper at Stuart (1889), 14| 741. 

who remained in England. It is true} App. Cas, 286, Cc. 80. There is such a reservation of 
that it is only the law of England yf: in Beton Columbia as on|/the right to legislate by Order in 


as it was at that time that such set-| 19th November, 
tlers carry with them; subsequent 
legislation in England altering the 
law does not affect their rights un- 
less it is expressly made to extend 
to the province or colony. It is 
equally true that in all the books or 


British 
legislation 


1858, 
ever, as to either part (Vancouver's 
Island or the continental 
Columbia) to past colonial 
(Ordinance 7 
Fiji, 2nd January, 1875 (Ordinance 7 


Council in the case of Gibraltar, St. 
Helena, Ceylon, the Falkland Islands, 
Fiji, the Gambia, the Gold Coast, 
Hong Kong, Malta, Mauritius, Sey- 
chelles, Sierra Leone, Southern Ni- 
geria, the Straits Settlements, Trini- 
dad and Tobago, Grenada, St. Lucia, 


subject, how- 
part of 


of 1867); 


dicta in which that rule is laid down 
there is always a qualification put in 
somewhat of this sort: the settlers 
who go out carry out the law so far 
as it is applicable to their new situa- 
tion. That is a vague and general 
kind of phrase but I think it has 
sound sense in it” 
burn, at p. 744). 

70. 1 Bl. Com, 108. See, however, 
Whicker v. Hume (1858), 7 H. L. Cas. 
124. “Nothing is more difficult than 
to know which of our laws is to be 
regarded as imported into our colon- 
jes... The Act (Australian Courts 
Act, 1828 (9 Geo. 4, c. 88), says ‘all 
the laws adapted to the situation of 
the colony.’ Who is to. decide 
whether they are adapted or not? 
That is a very difficult question” (per 
Le Cranworth, at p 


143° ‘veansdoy 
(1858), 7 H. TL: 


161). 
A.-G. V. dicwar (1817), 2 Mer. ' 


Whicker v. Hume 
Cas. 124 (New South 


Wales); Jex v. McKinney (1889), 14 


(per Lord Black-! 


| 


of 1875); Hong Kong, 5th April, 1843 
(Ordinance 3 of 1873); Ontario, 15th 
October, 1792 (Consolidated Statutes, 
1859); New South Wales (then in- 
cluding Queensland, South Australia, 
and Victoria), and Tasmania, 25th 
July, 1828 (Australian Courts Act, 
1828 (9 Geo. 4, c. 83), s. 24, repealed, 
however, as to South Australia by 
stat. (1834) 4 & 5 Will. 4, c. 95, s. 1; 
and see State of South Australia v. 
State of Victoria (1911). 12 Com- 
monwealth Law Reports, 667, per 
Griffith, C. J., at p, 677; on appeal 
SOC., [1914] A. C.\288, 2B. €.), Invthe 
ease of the Falkland Islands, by Or- 
dinance No. 3. of 1900, s. 31. “Subject 
to all local ordinances and Orders in 
Council in force for the time being, 
so much of the law of England, for 
the time being, as is applicable to 
local circumstances, is and shall be 
in force in this colony, so far as it is 
suitable and appropriate, and only to 
such qualification as local circum- 
stances render necessary.’ 


St. Vincent, and British Guiana, 


81. Jephson v. Riera (1885), 3 
Knapp, 130, 151. 

82. Campbell v. Hall (1774), 20 
State Tr. 289, per Lord Mansfield at 
cols. $32, 323; May, Parliamentary 
Practice, 11th ed, p. 387; “Of the 


powers and jurisdiction of the Par- 
liament, for making of laws in pro- 
ceeding by bill, it is so transcendent 
and absolute, as it cannot be con- 
fined either for causes or er- 
sons within any bounds” (4 Co. Inst. 
6). 

by As for instance the suspen- 
sion of the constitution of ners 
Canada in 1828 by stat. (1888) 1 & 2 
Vict. c. 9 and stat. (1839) 2 & 3 Viet. 
ce. 53. 
84 Pp. 495 et seq., ante. 
85. A full list is given in Tar- 
ring’s Law Relating to the Colonies, 
rd ed., chap. 6. 

86. 28 & 29 Vict. c. 63; see p, 509, 
} ante, 
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the Fugitive Offenders Act, 1881,87 under which 
persons “charged with any of “certain offences can be 
arrested in any part of His Majesty’s dominions 
other than that in which the offence is alleged to 
have been committed, and conveyed to the part 
whence he is a fugitive for trial and punishment; 
the Extradition Acts, 1870 and 1873,SS which are 
made to meet in the colonies the case of persons 
found there charged with having committed of- 
fences in foreign countries; the Colonial Prisoners 
Removal Acts, 1869 and 1884,S° by which prisoners 
may be transported on certain conditions from one 
colony to another; the British Law Ascertainment 
Act, 1859,°° which enables suitors to ascertain the 
law of one part of His Majesty’s dominions for the 
purpose of trials in any other part; the Foreign 
Tribunals Evidence Act, 1856,% under which evi- 
dence can be taken in relation to civil and com- 
mercial matters pending before foreign tribunals, 
subsequently extended *? to non-political criminal 
matters; the Documentary Evidence Acts, 1868 and 
1882;°5 the Acts for taking evidence in the United 
Kingdom, India, or the colonies for use in any court 
or tribunal in His Majesty’s dominions;** the Evi- 
dence (Colonial Statutes) Act, 1907;°° the Colonial 
Courts of Admiralty Act, 1890,°° by which colonial 
legislatures may confer admiralty jurisdiction on 
their supreme and inferior courts, which are also 
authorised to act as prize courts;°? the Admiralty 
Offences (Colonial) Act, 1860,98 which enables eol- 
onies to legislate as to the trial of offences concern- 
ing persons dying at sea or otherwise abroad of 
hurts received within the legislating colonies re- 
spectively; the Naval Prize Act, 1864;°° the Colo- 
nial Naval Defence Act, 1865; the Colonial Pro- 
bates Act, 1892,? which provides for the recognition 
within the United Kingdom of probate and letters 
of administration granted in British possessions; the 
British Settlements Act, 1887,3 which provides for 
the government of British settlements in places 
where no civilised government exists; the Colonial 

87. 44 & 45 Vict. c. 69; see p. 522, 

88. 33 & 34 Vict. c. 52, ss. 17, 18; 
36 & 37 Vict. c. 60, s. 1. Their opera- 
tion may be suspended by Order in} 
Council within any British posses- 
sion so long as provision is therein 
made by law for surrendering fugi- 


tive criminals, or any such law may 
be made to have effect as if part of 


Ocean, - Fanning, 


January, 


the Act. 1916 (Stat. R. & O., 1916, No. 167)). 
89. 32 Vict. c. 10; 47 & 48 Vict. c. 5. 
31; see p. 522, ante. 6 50 & 51 Vict. c 13 


ante. 

Sip 1g e208 Vict. clits. AS" to 
evidence for foreign tribunals and 
evidence on commission, see, further, 
Order in Council, 8th August, 1911. 

92. By the Extradition Act, 1870 
(33 & 34 Vict. c. 52), s. 24. 

Sa. si 32 “Viet! c: 37; 45 & 46 
Viet «9: 

94. Evidence by Commission Act, 
1859 (22 Vict. c. 20); Evidence by 
Commission Act, 1885 (48 & 49 Vict. 8. 


c. 74). 
95. 7 Edw. 7, c: 16: 


Vices. 25; 


1865 *(28 
pealed by 


His Majesty's 
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4 58 & 59 Vict. c. 34. 
ante. Colonial Boundaries Act, 1895 (58 &/ 95), 
59 Vict. c. 34), the boundaries of the 
Gilbert and Ellice Islands Colony | If.; 
were extended so as to include the 
and Washington 
Islands (Order in Council dated 27th 
1916 (Stat. R. ; 
No. 99)), and the Union Isiands (Or- 12.21 & 22 Vict. «a. 
der in Council dated 29th February, i 


28 & 29 Vict. c. 64. Is. 
90. 22 & 23 Vict. c: 68; see p. 521,} 7. 28 & 29 Vict. 


see p. 507, ante. 
Colonial Governors (Pensions) Act, 15. 33 & 


TS 16 


Boundaries Act, 1895;* the Colonial Marriages Act, 
1865;5 the Pensions (Colonial Service) Act, 1887;° 
the Colonial Governors (Pensions) Acts, 1865 and 
1872;" the Colonial Solicitors Act, 1900;§ the see- 
tions of the Foreign Jurisdiction Act, 1890,° whieh 
provide for the trial in British possessions of persons 
charged with having committed offences in foreign 
countries where His Majesty has jurisdietion, and 
for carrying into effect in British possessions of sen- 
teneces passed by British courts in foreign coun- 
tries; the Demise of the Crown Aet, 1901,1° whieh 
makes fresh appointments to offices in His Majesty’s 
dominions on the decease of the Sovereign unneces- 
sary; and the following Acts whieh primarily con- 
eern the United Kingdom or part of it, but whieh 
comprise provisions which extend or apply to the 
colonies, namely: certain _ Copyright Acts;*! the Med- 
ieal Practitioners Acts," providing for registration 
in England and the colonies and for reeiprocity; 
the Dentists Act, 1878;!° the Naturalization <Aet, 
1870;!* the Foreign Enlistment Act, 1870, whieh 
enforces neutrality upon His Majesty’s subjects in 
ease of war between foreign States at peace with 
His Majesty; the Territorial Waters Jurisdiction 
Act, 1878,'° which empowers colonial courts to deal 
with charges of offences alleged to have been com- 
mitted at sea within a certain distance of the coast; 
the Army Act, 1881,!* which enables the colonies to 
provide for the discipline of the forees when abroad; 
the Bankruptey Act, 1883,18 which makes bankruptey 
courts in the United Kingdom and in the colonies 
auxiliary to each other; the Merehant Shipping Act, 
1894,'° as to registry of shipping, masters, and sea- 
men, passenger and emigrant ships, safety of nayi- 
gation, lighthouses ete. 

Legislation by Order in Council. The power of the 
King to legislate by Order in Council for a conquered 
colony is abrogated by a proclamation promising to 
eall an assembly to enact laws.*° In the ease of 
New Zealand it is expressly enacted by the Im- 
perial Parliament ** that, whereas it may be expedi- 


Under the | Copyright Act, 1847 (10 & 11 Vict. ec. 
were eer y by_ the Copyright 
Act, 1911 (1 & 2 Geo. 5, c. 46), Sched. 
as to the application of that 
Act to the British Dominions, see 
ibid., ss, 25—28; Halsbury’s Laws of 
England, title Gopyright and Liter- 
ary Property, Par. 333 

90 (1858), s. 


. Gc. 48 (1886), Part 
. T, ec 14 (1905). 
41 & 42 Vict, «. 83. 

14 33 & 34 Vict. c. 14; colonial 
naturalisation only has effect within 
the limits of the particular colony. 
34 Vict. c. 90. 


& O., 1916, 


c. 113; 35 & 36 
The 


& 29 Vict. c. 113), was re- 16. 41, & 42 Vict. a. 73. 
the Pensions (Governors 17. 
of Dominions etc.) Act, 1911 (1 & 2 1s. 46 & 
Geo. 5, ec. 24), which consolidated the / 168. 
law relating to the payment of pen- 
sions to governors of any part of|c. 
dominions, or 
British protectorate, or persons hold-| 5, c. 59), s. 
ing a similar office. : 

63 & 64 Vict. c. 14. 
lonial Solicitors Act, 1900 (63 & 64 


a0 Viet oc hee Sao Le, 
As from ist January, 1915, the 
Bankrupt¢y Act, 1883 (46 & 47 Vict. 
52), ss. 118, 168, were repealed by 
the Bankruptcy Act, 1914 (4 & 5 Geo. 
168, and re-enacted by 
ibid., ss. 122, 167. 

The Co- 19. 57 & 58 Vict. a 60, Parts TI., 
II. (see ss. 261, 264 as to application 


any 


Viet. ec. 14), was extended in the| of), III. (see ss. 365—867), V. (see s, 

96. 53 & 54 Vict. c. 27; see p. 519,| colony of Trinidad and Tobago (Or-| 478), VIII. (see ss. 558, 670—675), 
ante. der “i Council, 10th August, 1914] XIII. (see ss. 690 [8 b], 691, 699), 
97. Prize te Act, 1894 (57 &|/ (Stat. & O., 1914, No. 1272)') XIV. (see ss. 723, 785 (by which the 
58 Vict. ec. 39), s. C3). 9. 58 '& 54 Vict. ¢ 387, ss. 6, 7, 9. legislature of any British possession 
98. 23 & 24 Viet. c. 122; see p.} 10. 1 Edw. 7, ce. 5. may repeal any provisions of the Act 
511, ante. ll. 5 & 6 Vict. c. 45 (1842): 7 &! relating to ships registered in that 


99. 27 & 28 Vict."6. 25. 

1. 28 & 29 Vict. c. 14. See also 
Naval Discipline (Dominion Naval} 49 & 50 Vict. ec. 
Forces) Act, 1911 (1 & 2 Geo. 5, c. 
47); Pars. 883, 884, ante. c. ~45)> 

2. 55 Vict. c. 6; see p. 511, ante. 

& 560 & 51 “Vict. ‘c. “54; seep. 
527, post. 


8 "Vict. c. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


12 (1845); 10 & 11 Vict. c. 
95 (1847); 15 & 16 Vict. c. 12 (1852); 
33 (1886), ss. 8, 9. 
The Copyright Act, T842 (5 & 6 Vict. 
the International Copyright 20. Hall 
Acts, 1844 (T & 8 Vict. a. 12), 1852 
1% & 16 Vict. c. 12), and 1886 (49 
bo" Vict. “e:" sa). 


possession, subject to reservation for 
His Majesty’s approval except those 
in Part III. relating to emigrant 
ships), s. 736). 
v. Campbell. (1774), 1 
Cowp. 204, 213, 
21. New Zealand Cana ua aEn Act, 
1852 (15 & 16 Vict. c. 72), s. 71. 


and the Colonial 


VP aoa 
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ent that the laws, customs, and usages of the abo- 
riginal or native inhabitants of New Zealand, so far 
as they are not repugnant to the general principles 
of humanity, should for the present be maintained, 
it shall be lawful for the King by letters patent to 
make provision for the maintenance of those laws, 
customs, and usages, and to set apart particular dis- 
triets within which they are to be observed, notwith- 
standing any repugnance of such laws, statutes, or 
usages to the laws of England or of New Zealand. 

989. Legislation and administration in barbarous 
countries. In cases where settlements have been 
made in barbarous or desolate countries, and no legal 
form of government or constitution has been estab- 
lished, the provisions of the British Settlements Act, 
1887, apply. This Act empowers His Majesty by 
Order in Council to make laws and establish courts 
and regulate proceedings within any British settle- 
ment;*° to delegate to any three er. more persons 
within the settlement all or any of the powers given 
by the Act to His Majesty in Couneil;?* and to 
confer on any court in any British possession any 
such jurisdiction, civil or eriminal, original or ap- 
pellate, in respect of matters occurring in any 
British settlement as might be conferred by virtue 
of the Act on a court in the settlement.25 <A Brit- 
ish settlement is defined by the Act ?® as being a 
British possession which has not been acquired by 
cession or conquest, and is not for the time being 
within the jurisdiction of the legislature, constituted 
otherwise than by virtue of the Act, or any Act re- 
pealed thereby, of any British possession. 

[§ 17] ©. Channel Islands—1l. Application of 

English Law. 

990. Part of His Majesty’s dominions. The Chan- 
nel Islands are not part of the United Kingdom, but 
are included in His Majesty’s dominions, and form 
part of the British Islands.2* They are the only part 
of the Duehy of Normandy remaining subject to the 
Crown, of which duchy they formed part until 1205, 
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when the remainder of the duchy was conquered by 


the Coutume dOrleans may be re- 
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Philippe Auguste, King of France. 

Nature of law in. The English common law does: 
not extend to the Channel Islands, in which the law 
is based on the customs of Normandy as in 1205, 
which are contained in the Ancienne Coutume 28 and 
the Grand Coutumier du Pays et Duché de Norman- 
die.*® The Roman law did not prevail in the Duchy 
of Normandy.°*° 

English statute law does not apply to the Channel 
Islands except in the ease of statutes especially di- 
rected to apply either to all His Majesty’s dominions 
or specially to the Channel Islands. 

[§ 18] 2. Imperial Legislation. 

991. Legislation by statute. As in the case of the 
whole of His Majesty’s dominions, the Imperial 
Parhament has jurisdiction to legislate for the Chan- 
nel Islands.* Statutes having effect in the Channel 
Islands are registered in the Royal Courts of Jersey, 
Guernsey, and Alderney.*? The principal subjects 
of Imperial legislation having effeet in the Channel 
Islands are customs and excise,** army and mil- 
itia,** . extradition,®® friendly,?° industrial,°7 and 
loan °§ societies, savings banks,®® sea fisheries,*® tele- 
graphs,*! prohibition of growing tobacco,*? and the 
backing of warrants.*® 

Legislation by Order in Council. The Sovereign 
has also the power of legislating for the Channel 
Islands by Orders in Council, which, like the stat- 
utes, are registered in the Royal Courts of Jersey, 
Guernsey, and Alderney. A claim has been made 
that Orders in Council have the foree of law in 
the Channel Islands only after registration. The 
Crown, on the other hand, contends that registra- 
tion is not necessary to give validity to Orders in 
Council, and that the object of registration is to 
preserve a record and give pubhe notice of the mak- 
ing of them, so that the people of the islands may 
conform thereto.44 This question appears never to 
have been actually decided, but on several occasions 
Orders in Council which were obnoxious to the States 
have been withdrawn. 


36. Friendly Societies Act, 1896 


50 & 51 Vict. c. 54. 
Ibid., s. 2. 

Ibid., .s. 3. 

Ibid., s. 4. 

Ibid., s. 6. 

27. Interpretation Act, 1889 (52 
& 53 Vict. c. 63), s. 18. 

28. In 1574 was published ‘‘Com- 
mentaires du Droict Civile, tant pub- 
lic que privé, observé au Pays et 
Duché de Nordmandee,” by Guil- 
laume Terrien, Lieutenant-General du 
Bailli de Dieppe. Lord Westbury in 
La Cloche v. La Cloche (1870), L. R. 
3..P.-C, 125; \at..Ds 186, saiadsinn ine 
Commentary of Terrien, therefore, 
may be reasonably regarded as the 
best evidence of the old custom of 
Normandy, and also of the Channel 
Islands before the separation of Nor- 
mandy from the English Crown.” 

29. Rouen, 1539. This edition con- 
tains a Latin commentary by Rouille 
of -Alencon, composed in 1533. An 
edition based on this was published 
in 1881 by W. M. De Gruchy, Juré- 
Justicier 4 la Cour Royale de l'Isle 
de Jersey. In 1881 also E. J. Tardif 
published “Le Tres Ancien Coutumier 
de Normandie,’ which seems to _be- 
long to the early part of the thir- 
teenth century. 

30. Falle v. Godfray (1888), 14 
App. Cas. 70, P: C.. “It [ie., the Ro- 
man law] did not prevail in the 
Duchy of Normandy, from which the 
laws of Jersey are derived’ (per 
curiam, at p. 75. See also La Cloche 
v. La Cloche (1870), L. : 
1255) C1BV2) ila Reo 4 BOC, 
Thornton v. Robins (1837), F 
Pp, Cc. C. 489, 447, 453; Dyson v. God- 
fray (1884), 9 App. Cas. 726, 731, 
The Coutume de Paris and 


. < 


>. 


ferred to for the purpose of inter- 
preting the customs of Jersey, but 
not as showing what is the law of 
Jersey (La Cloche v. La _ Cloche, 
supra, at p. 76). 

31. See p. 525, ante. 

32. In former times the island 
civil authorities have refused obedi- 
ence to Acts which had been regis- 
tered on the ground that they were 
contrary to the charter (see Bow- 
ditch’s Treatise etc. on the Islands 
of Guernsey and Jersey ete., p. vi.). 
The civil authorities have also at 
times attempted to claim a right to 
suspend the registration of an Act 
of the [mperial Parliament, but such 
a claim seems to be inconsistent with 
the supremacy of Parliament. Fur- 
ther, by an Order in Council of 7th 
May, 1806, it is laid down that the 
registration of an Act of Parliament, 
in which the islands are named, is 
not essential to the operation there- 
of, and that His Majesty’s subjects 
in the islands of Jersey, Guernsey, 
and Alderney are bound by law to 
take notice thereof, though no regis- 
tration should take place (Le Cras’s 
Laws of Jersey, p. 70). 

83. Excise on Spirits Act, 1860 
(23 & 24 Vict. c. 129), s. 5; Customs 
Consolidation Act, 1876 (89 & 40 Vict. 
ec. 36); Customs Buildings Act, 1879 
(42 & 43 Vict. c. 36); Customs and 
Inland Revenue Act, 1881 (44 & 45 
Vict. c. 12), ss. 7, 8;. Finance Act, 
1896 (59 & 60 Vict. c. 28), ss. 4, 5. 

34. Army Act, 1881 (44 & 45 Vict. 


DS Die 

ae” Fugitive Offenders Act, 1881 
(44 & 45 Vict. ec. 69); Extradition 
Act, 1870 (33 & 34 Vict, c, 52), 


Cc 


(59 & 60 Vict. c. 25). 

37. Industrial and Provident So- 
cieties Acts, 1893 and 1894 (56 & 57 
Vict..c. 395, 57,.&..58 Viet,.¢.. 8). 

38. Loan Societies Act, 1840 (3 & 
4 Vict. c. 110). 

39. Savings Bank Act, 1833 (3 & 
4 Will. 4, ce. 14); Trustee Savings 
Banks Act, 1863 (26 & 27 Vict. c. 87); 
Savings Banks Act, 1887 (50 & 51 
Vict. c. 40); Savings Banks Act, 1891 
(54 & 55 Vict. c. 21); Savings Bank 
Act, 1893 (56 & 57 Vict. ec. 69); Sav- 
ines Banks Act, 1894 (4 Edw. 7, c. 


). 

40. See Fisheries Act, 1843 (6 & 7 
Vict. ec. 79); Sea Fisheries Act, 1868 
(31 & 32 Vict. c. 45); Fisheries (Oys- 
ter, Crab and Lobster) Act, 1877 (40 
& 41 Vict. c. 42). The Seal Fisheries 
(North Pacific) Act, 1912 (2 & 3 Geo. 
5, ec. 10), ss. 3, 4, may be applied by 
Order in Council (ibid., s. 5 (1)). 

41. Telegraph Acts, 1870, 1885, and 
1892 (33 & 34 Vict. c. 88; 48 & 49 
Vict...c; 58;:.55..&) 56 Victs ec. 169); 
Wireless Telegraphy Act, 1904 (4 


Edw. 7, c. 24). 
: 34 (1660); 15 


42.,12, Car. ,2, ©. L 
Car. 2, ce. 7 (1663); Tobacco Culti- 


vation Act, 1831 (1 & 2 Will. 4, c. 
3 


13). 
pet Indictable Offences Act, 1848 
(11 & 12 Vict. ce. 42); Indictable Of- 
fences (Ireland) Act, 1849 (12 & 13 
Vict. ec. 69); Criminal Justice Ad- 
ministration Act, 1851 (14 & 15 Vict. 
ec. 55); Petty Sessions (Ireland) Act, 
1851 (14 & 15 Vict. ¢. 98); Indictable 
Offences Act Amendment, Act, 1868 
(31 & 82, Vict. ¢. 107). 
Re The _ States 


44. of Jersey 
(1853), 9 Moa P, C. C, 28d. 


This 
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[§ 19] 3. Island Legislation. 

992. In the Channel Islands, Jersey has a legis- 
lative body known as ‘‘The States,’’ consisting of 
a bailiff, appointed by the Crown, and holding office 
during pleasure, twelve jurats elected for life by the 
ratepayers, twelve rectors of parishes, appointed by 
the Crown for life, and twelve constables of parishes 
elected by the ratepayers for three years, and four- 
teen deputies elected for three years (three from the 
parish of St. Heliers and one each from the other 
eleven parishes). The States can pass laws which are 
of force for three years. If they are approved by 
His Majesty in Council, and registered in the Royal 
Court, they become permanent.*® The bailiff and 
the twelve jurats constitute the Royal Court, of 
which the bailiff, who is always a trained lawyer, is 
president, but with only a casting vote. He appoints 
a lieutenant bailiff to act in his absence, who is al- 
ways a jurat. The jurats have no legal training, but 
must haye a property qualification, and in many 
eases have served in some parochial office, e.g., that 
of constable. In Guernsey the Royal Court, consist- 
ing of the bailiff and twelve jurats, has exercised, 
since the beginning of the 15th century, the right 
of acting as a legislative body, at certain courts 
called Chefs Plaids, the ordinances of which take 
effect without the consent of either the Privy Coun- 
cil, the Governor, or the people, but must not mili- 
tate against an Order in Council, or a law passed by 
a superior authority. The States, which -consist of 
the bailiff, twelve elected jurats, rectors of parishes, 
the procureur, and one constable from each of the 
ten parishes, discuss projects of law sent up by the 
Royal Court, which, if agreed to, require the assent 
of the Sovereign in Council in order to become law.*® 

993. Jersey, provisional and permanent legisla- 
tion in. The States of Jersey have power to enact, 
repeal, and amend provisional laws having force 
for three years ** without receiving the royal assent, 


case was heard before a Committee | coutumes et usages 
of the Privy Council for the Af-| sey 
fairs of Jersey and Guernsey (see} Guernsey, 1822; 
Order in Council of 24th January, 
1901, Statutory Rules and Orders 
Revised, Vol. I., Channel Islands, p. 
1). The committee considered that 
serious doubts existed whether the 
establishment of laws for Jersey 
without the consent of the States 


Royal Commission 
island in 1815. 
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imprimé sur ledition de 1715, 
(2) changes effected 
in the laws of Guernsey in 1823, to 
which are prefixed the report of the 


The observations of 
the Royal Court, and the answers of 
. the lords of His Majesty’s... 
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provided that such provisional laws are not repug- 
nant to any Act of Parliament or Order in Council 
relevant to the island, do not touch the prerogative 
of the Crown, or the rights or privileges of the 
King’s subjects, and are not contrary to the customs 
of Normandy.*® Laws enacted by the States which 
have received royal assent are permanent in their 
operation. 

The laws of Jersey were codified in 1771, and the 
subsequent Acts of the States and Orders in Coun- 
cil are printed in an official publication entitled the 
“‘Recueil des Lois.’’ 

994. Guernsey, legislation in, etc. The States 
of Guernsey have similar powers of legislation to 
those of Jersey, and in addition have power to leg- 
islate for the island of Alderney, subject to disal- 
lowance by the King in Council.4? The States of 
Alderney seem not to have any powers of legisla- 
tion. The islands of Sark, Herm, and Jethou are 
dependencies of the bailiwick of Guernsey.5° Sark 
has a representative assembly and courts of justice 
of its own, while Herm and Jethou have none, being 
wholly dependent upon and subject to Guernsey.5* 

[§ 20] D. Isle of Man—1. Application of 
English Law. 

995. Part of His Majesty’s dominions. The Isle 
of Man is not part of the United Kingdom,*? but 
forms part of the British Islands,®* and is included 
in His Majesty’s dominions. It is not a foreign 
dominion of the Crown. The sovereigniy of the 
Isle of Man was purchased from the Duke of Athol 
Ly the Crown in 1765.55 ; 

Nature of law in. The common law of England 
does not extend to the Isle of Man,°° in which the 
laws are based on the ancient customary laws of the 


island.5? 
[§ 21] 2. Imperial Legislation. 

996. Mode and subjects of Imperial legislation. 
Statutes of the Imperial Parliament which apply to 
de Vile de Guern- ne Act, 1882 (45 & 46 Vict. c. 46), 

z : 


54. Ex parte Brown (1864), 5 B. 
& S. 280; and therefore the writ of 
habeas corpus runs to the Isle of 
Man at common law, notwithstand- 
ing the prohibition of the Habeas 
Corpus Act, 1862 (25 & 26 Vict. ec. 
20), of the issue of this writ from 


deputed to that 


thereof was consistent with the con- 
stitutional rights of the island (Re 
States of Jersey, supra, at p. 262). 
45. See Report of Royal Commis- 
sion to Inquire into the Laws of Jer- 
sey, 1861, p. vi.; Re States of Jersey 
(1853), 9 Moo. P. C. C. 185; (1858) 11 
Moo. P. C. C. 320; (1862) 15 Moo. 
P. C. C. 195. Civil marriages con- 
tracted in Jersey are treated by the 
English courts as marriages con- 
tracted in a foreign country, so that 
evidence by some person -acquainted 
with the law of Jersey is necessary 
to prove the validity of such mar- 
riages (Westlake v. Westlake (oth- 
erwise Williams), [1910] P. 167). As 
to evidence of marriage in Jersey ac- 
cording to the forms of the Church 
of England, see Boughey v. Boughey 
and Foan. (1917), 86 L. J. (P.) 89. 
46. See Duncan’s”- History of 
Guernsey, chap. 8; Re Royal Court of 
Guernsey (Bailiff and Jurats) (1844), 
5 Moo. P. C. C. 49; Martyn v. Mc- 
Cullock (1837), 1 Mgo. P. C. C. 308. 
47. Order in Council, 28th March, 
qa (Le Cras, Laws of Jersey, p. 
=F Le Cras, p. 
49. The only collections of the 
laws of Guernsey which appear to 
have been published are the follow- 
ing:—(1) Approbation des lois, 


Laws of Jersey, 


Privy Council, Guernsey, 1823. See 
also Second Report on the State of 
the Criminal Law in the Channel 
Islands Guernsey), Parliamentary 
Paper, 1847-1843 [Cd. 945], pp. xi.— 
XV. 

50. Herm once made an _ unsuc- 
cessful attempt to assert, independ- 
ence of Guernsey (Martyn v. McCul- 
lock (1837), 1 Moo. P. C. C. 308). As 
to Guernsey generally, see also 
Berry, History of Guernsey. 

51. Martyn v. McCullock, supra. 

52. Davison v. Farmer (1851), 6 
Exch. 242; Johnson, Jurisprudence of 
the Isle of Man, p. 33. 

53. Interpretation Act, 1889 (52 & 
53 Vict. c. 63), s. 18 (4). Official ser- 
vice in the Isle of Man qualifying for 
a superannuation allowance out of 
the Island revenues is, for pension 
purposes, deemed service in His 
Majesty’s permanent Civil Service 
(Isle of Man (Officers) Act, 1876 (39 
& 40 Vict. c. 43), s. 1). If the salary 
and emoluments of an office formerly 
held in the Isle of Man or His 
Majesty’s permanent Civil Service is 
greater than that of the office from 
which retirement takes place, the al- 
lowance as to the years reckoned 
towards superannuation at date of 
cessation of the larger salary is cal- 
eulated on the basis of the same 
amount as if retirement had taken 
place at that date. (Isle of Man (Of- 


England to any foreign dominion of 
the Crown possessing courts com- 
petent to grant it. 

55. For £70,000; Isle of Man Pur- 
chase Act, 1765 (5 Geo. 3, c. 26); see 
also 45 Geo, 3, c. 123. As to the con- 
stitutional history of the Isle of 
Man, see Burge, Commentaries on 
Colonial and Foreign Law, new edi- 
tion, 1907, Vol. 1., p. 128. 

56. See Lord Hardwicke, L. C., in 
Sodor and Man (Bishop) v. Derby 
(Earl) (1751), 2 Ves. Sen. 337, at p. 
350; 5 Com. Dig. tit. Navigation (F 
2), 153./ The Crown has power, un- 
der the Isle of Man (War Legisla- 
tion) Act, 1914 (4 & 5 Geo. 5, c. 62), 
to extend by Order in Council emerg- 
ency legislation to the Isle of Man; 
see M. BE. L., pp. 186—191; M. EB. L., 
Supp. No. 2, pp. 1483—148; M. BE. L., 
Supp. No. 3, pp. 457—461; M. FE. L., 
Supp. No. 4, pp. 296—306; Stat. R. 
& O., 1915, Nos. 927, 928; London 
Gazette, 26th October, 8rd December, 
1915; Stat. R. & O., 1916, Nos. 130, 
132, 165,202, 208, 272, 313;° 818, 370, 
882, 3838, 624, 625, 631, 742, 748, 793, 
820, 821, 914; Stat. R. & O., 1917, No. 
117, and Supplement to Halsbury’s 
Laws of England, Special Index, p. 


i 

57. Blankard v. Galdy (1693), 2 
Salk. 411, 412; Isle of Man Purchase 
Act, 1765 (5 Geo. 3, c. 26), Between 
1678 and 1690 John Parr, who was 
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‘the whole of His Majesty’s dominions, or in which 


the Isle of Man is specially named, or which by 
necessary implication apply to it, are in force in that 
island.®s 

The principal subjects in respect of which the Im- 
perial Parliament has legislated for the Isle of Man 
are—customs,°® harbours,°° army and reserve forces 
ete.,°! patents and designs,® trade marks,°* extradi- 
tion,"* friendly societies,®> loan societies,®® savings 
banks,®7 and telegraphs.®§ 

[§ 22] 3. Island Legislation. 

997. Constitution of legislature.’ The legisla- 
ture of the Isle of Man is the Court of Tynwald, 
composed of two houses,—the Governor in Council 
and the House of Keys. The Council consists be- 
sides the Governor, of the Bishop, the Arehdeacon, 
the Viear-General, the Attorney-General, the Clerk 
of the Rolls, the two Deemsters, and the Receiver- 
General, all appointed by the Crown except the Vi- 
ear-General, who is selected by the Bishop. The 
House of Keys has twenty-four members, elected for 


IV. JURISDICTION OF 
[§ 23] A. Original Jurisdiction—1. Civil. 

999. How colonial judgments regarded and en- 
forced in English courts. For purposes of jurisdic- 
tion colonial courts are to be deemed foreign 
courts," and the colonies foreign countries;™ and 
the judgments of colonial courts are regarded in the 
same light as foreign judgments.’* To enforce them 
in England an action must be brought upon them, 
and execution taken out on the English judgment 
so obtained.“ 

1000. Action for same object in colonial and Eng- 
lish courts. The fact that an action is pending in a 
colonial court between the same parties arising out 
of the same transactions is not of itself enough to 
bar an action in England.’® For instance, it would 
be contrary to justice to say that if one person had 
got a deeree in one country which he had not 
chosen to prosecute, such decree, notwithstanding 
its non-proseeution, should be a bar to the defend- 
ant’s here taking proceedings of his own in the 


Deemster from 1693 to 17138, com-| 31; 3 Edw. 7, ec. 
piled “An Abstract of the Laws, Cus-|6 Edw. 7, ¢c. 18; 
toms and Ordinances of the Isle of | Edw. 7, c. 9). 
Man.” This work has never been 
printed, but manuscript copies exist. 
It does not profess to be an abstract 


The Isle of Man (Cus- 
toms) Act, 1906 (6 Edw. 7, c. 18), s. 1, 
and the Isle of Man (Customs) Act,| 49 Vict. ce. 
1900 (63 & 64 Vict. c. 31), s. 1, were 


seven years, unless sooner dissolved by the Crown. 
The Governor, the two Deemsters, and the Clerk of 
the Rolls constitute the Court of Chancery, Ex- 
chequer, Common Law and Gaol Delivery. The 
Deemsters hold weekly courts of criminal jurisdic- 
tion. 

998. Mode of legislation. The legislature of the 
Isle of Man‘ has general power to legislate, but 
the Acts passed by it require to be approved by the 
King in Council and to be promulgated on the 
Tynwald Hill before they are valid. The promulga- 
tion takes place by reading a brief statement in 
Manx and English as to the purport of the Act and 
as to the royal assent, together with the title of 
the Act; after this the Governor and the Speaker 
of the House of Keys sign an attestation of the 
promulgation written at the foot of the Act. 

The statutes of the Isle of Man have been revised 
up to 1895, and are published as Statutes Revised 
in five volumes. 


THE ENGLISH COURTS 


country where the property which was sought to be 
administered was situated.*® 

1001. Lis alibi pendens. Where there are actions 
in a colony and in England for the same object, so 
that, if the plaintiff obtains judgment in both, the 
defendant will have to pay the same demand twice, 
proceedings may be stayed in one of the actions; and 
the fact that the action in England is in rem and 
the action in the colony is personal makes no dif- 
ference, the owners of the res being ultimately re- 
sponsible.77 

1002. Questions concerning real estate when de- 
cided. The validity of a will of land in any of the 
colonies is not triable in the English ecourts.*§ But 
the provisions of a will relating to real estate situ- 
ate where the common law of England prevails may 
be construed by an English court, provisions as to 
landed property situate where foreign law prevails 
being left to be construed by the lex loci rei site.7® 

1003. Matrimonial questions. The High Court 
85; 4 Edw. 7, c. 25; | 21; 56 & 57 Vict. c. 69; 4 Edw. 7, c. 
7 Edw. 7, c. 26; 8/8 

1870, 1885, 


4 Vict. c. 88; 48 & 
58; 55 & 56 Vict. c. 59); 
Telegraph (Isle of Man) Act, 1889 


68 Telegraph Acts, 
and 1892 (33 & 3 


of the whole of the laws of the Isle 
of Man, but to be an abridgment or 
compendium of such laws and Acts 
as are of use. There is also a com- 
pilation entitled “The Ancient Cus- 
tomary Laws of the Isle of Man,” 
arranged under thirty-nine heads. It 
is not known by whom or when this 
work was compiled; it exists only in 
manuscript. As to legal proceedings 
in the Isle of Man, see Harris v. Tay- 
lor (1914), 111 L. T. 564; affirmed, 
LP915).-2°K.B.6380)) CoA. p 

58. See Sodor and Man (Bishop) 
v. Derby (Earl) (1751), 2 Ves. Sen. 
337. Compare Perjury Act, 1911 (1 
& 2 Geo. 5, c. 6), s. 1 (4); Copyright 
Act, 1911 (1 & 2 Geo. 5, c, 46), ss. 
25—28: Seal Fisheries (North Pacific) 
Act, 1912 (2 & 3 Geo. 5, c. 10), s. 5. 

59. Isle of Man Customs, Har- 
pours, and Public Purposes Act, 1866 
(29 & 30 Vict. ec. 23); Customs (Isle 
of Man) Tariff Act, 1874 (37 & 38 
Vict. c. 46); Customs Consolidation 
Act, 1876 (39 & 40 Vict. c. 36); Cus- 
toms Buildings Act, 1879 (42 & 43 
Vict. ¢. 36); Customs and Inland 
Revenue Acts, 1879 and 1881 (42 & 43 
Vict. c. 21; & 45 Vict. c. 12); 
Isle of Man (Customs) Acts, 1887, 


“1895, 1898, 1899, 1900, 1903, 1904, 1906, 
1907 and 1908 (50 & 51 Vict. c. 5; 58 


& 59 Vict. c.. 38; 61 & 62 Vict. ¢. 27; 
62° & 63 Vict, c, 39; 63 & 64 Vict. ¢ 


*~ 


extended by the Isle of Man (Cus- 
toms) Act, 1916 (6 & 7 Geo. 5, c. 27), 
until Ist August, 1917, and amended 
by Isle of Man (Customs) Act, 1917 
(7 & 8 Geo. 5, ¢c. 35). 

60. Isle of Man Harbours Act, 
1863 (26 & 27 Vict. ec. 86), and Isle of 
Man Harbours Amendment Act, 1864 
(27 & 28 Wict. c. 62); Isle of Man 
Customs, Harbours, and Public Pur- 
poses Act, 1866 (29 & 30 Vict. c. 23); 
Isle of Man Harbours Acts, 1872, 
1874, 1883, and 1884 (35 & 36 Vict. c. 
23; 37 & 38 Vict. c.'8; 46 & 47 Vict. c. 
9; 47 & 48 Vict. c. 7). 

61. Army Act, 1881 (44 & 45 Vict. 
¢. 58); Reserve Forces Act, 1882 (45 
& 46 Vict. c. 48); Territorial and Re- 
serve Forces Act, 1907 (7 Edw. 7, 


ma 95, 

62. Patents and Designs Act, 1907 
(7 Edw. 7, ¢. 29). 
mises Marks Act, 1905 (5 Edw. 

Ie i 

64, Extradition Act, 1870 (33 & 34 
Vict. ec. 52); Fugitive Offenders Act, 
1881 (44 & 45 Vict. c. 69). 

. 65. Friendly Societies Act, 1896 
(59 & 60 Vict. c. 25). 

66. Loan Societies Act, 1840 (3 & 
4*'vict. c. 110). 

67. Trustee Savings Bank Act, 
1863 (26 & 27 Vict. c. 87); Savings 
Banks Acts, 1887, 1891, 1893, and 1904 
(50 & 51 Vict. c 40; 54 & 55 Vict, c 


(52 & 53 Vict. c. 34); Wireless Teleg- 
bapa Act, 1904° (4. Edw. (7, «c. 

69. As to Parliament and locai 
elections during the present war, see 
Stat. R. & O., 1917, No. 1017. 

70. See p. 528, ante. 

71. Bayley v. Edwards (1792), 3 
Swan. 703, per Lord Camden, L. GC. at 
p. 710. See Halsbury’s Laws of Eng- 
Raker Conflict of Laws, Vol. VL., 
p. 281. 

72. Firebrace v. Firebrace (1878), 
4 P. D. 63, per Hannen, P., at p. 66. 

_ 73. Bank of Australasia v. Hard- 
ing (1850), 9 C. B. 661, per Wilde, 
c. J., at p. 686; Bank of Australia 
v. Nias (1851), 16 Q. B. 717, 735. 
See Halsbury’s Laws of England, 
title Judgments and Orders. 

74. Smith v. Nicolls (1839), 5 
Bing. (N. C.) 208, 221. 

75. Mutrie v. Binney (1887), 35 
Ch. D614; C) A" 

76. Ibid., per North, J., at p. 619, 
commenting on Bayley v. Edwards 
(1792), 3 Swan. 703. 

77. The lLanarkshire (1855), 2 
Ece. & Ad. 189. See Halsbury’s Laws 
of England, title Conflict of Laws, 
Vol. VI., p. 298. ! 

ths Pike v. Hoare (1763), 2 Eden. 


79. Greenway v. Greenway (1860), 


2De G. F. & J.,128,.138,- ~ 


5380 [18C.J.] 


(Probate Division) will not entertain a suit for res- 
titution of conjugal rights against a person domi- 
ciled in a colony and not present in this country.®° 
Nor will it, after a decree of nullity of marriage 
has been made by a colonial court, vary settlements, 
that being a jurisdiction that can be exercised only 
when the foundation of it is a decree of the court 


itself.*+ 


[§ 24] 


2. Criminal. 

1004. When charges of crime in colonies triable 
in England. Crimes are in their nature local; and 
the jurisdiction over a crime belongs to the coun- 


try where the crime is committed.*? 


1005. 


of, or under colour of executing, 


80. Bee oraee v. Firebrace (1878), 
63 


4 P. 

81. Paes v. Bull, [1891] P 279. 

82. Rafael v. Verelst (1776), 2 
Wm. Bl. 1055, per De Grey, C. J., at 
p. 1058; Macleod v. A.-G. for New 
South Wales, Pisoil ALC: °455,,P "Cx 
per curiam, at p. 458. See Perjury 
Act, 1911 (1 & 2 Geo. 5, c«. 6), s. 1 


a 


(4), ‘@);) Par. (982, ante. 
83. “Stat. (1699) 11 & 12 Will. 3, ¢. 
12; Criminal Jurisdiction Act, 1802 


(42 Geo. 3, c. 85); R. v. Picton (1812), 
30 State Tr. 225. Probably the stat- 
utes only apply to misdemeanors (R. 
v. Shawe (1816), 5 M. & S. 403). 

84. R. v. Hyre (1868), L. R. 3 Q. B. 


487. 

85. Judicial Committee Act, 1833 
(3 & 4 Will. 4, c. 41), preamble; Re 
Natal (Bishop) (1864), 3 Moo. P. C. 
C.. (N. S.) 115, 156., See also title 
Courts, Vol. IX., p. 27, for the con- 
stitution and practice of the Judicial 
Committee. The Committee has no 
power to review the sentences of 
courts-martial (Tilonko v. A.-G. of 
Natal, [1907], A. C.. 93,, PL. C.).7 The 
Judicial Committee has power to sit 
in more than one division at the same 
time (Judicial Committee Act, 1915 
(be 6° Geo, 5, c. 92); ‘ss 1° )).° In 
cases which turn on the construction 
of colonial statutes copies of the 
Acts should be supplied for the use 
of each member of the court. For 
this purpose King’s Printer’s copies 
will suffice (Brunton v. Commissioner 
of Stamp Duties, [1913] A. C. 747, as 
reported in (1913) 135 Le-T Jo. 117, 
P. C.). As to appeals from the East- 
ern African Protectorates, see East- 
ern African Protectorates (Appeal to 
Privy Council) Orders in Council, 
1909 and 1915 (Stat. R. & O., 1909, p. 
323; Stat. R. & O., 1915, Nos. 681, 
1012). 

86. The Judicial Comma tee Act, 
1833 (3 & 4 Will. 4, c. 41), ss. 1, 3. 

87. In ancient times the Privy 
Council was regularly summoned to 
assist the House of Lords or Court 
of Parliament in legal matters. The 
intermission of Parliaments under 
the Tudors caused a transfer of jur- 
isdiction to the Privy Council, who 


discharged the functions which Par-|! 
if sitting would have de-| 


liament 
volved on them: as triers of Parlia- 
ment. Under such circumstances the 
adjudication of appeals from foreign 
possessions was assumed by _ the 
Privy Council without objection. Ap- 
peals to the Sovereign from parts 
beyone the seas have been made since 
Henry VIII.’s time, and are jus- 
tifiable on the ground of necessity, 
there being no other tribunal, and by 
virtue of the fundamental principle 
that it is the duty of the Crown to 
see justice administered to all its 
subjects. In 1724 it was solemnly 


If any Governor of a colony, or other per- 
son in the public service of His Majesty, civil or 
military, out of Great Britain, is accused of com- 
mitting any erime beyond the seas in the execution 
his office, the charge 
may be heard and determined in the High Court in 
England either upon the information of the Attor- 


§ 25] 
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ney-General or upon indictment;** and any magis- 
trate within whose jurisdiction the accused may be 
has authority to investigate the case and take the 
depositions and commit the accused for trial before 
the High Court.** 

B. Appellate Jurisdiction. 

1006. Jurisdiction of Judicial Committee of 


Privy Council. An appeal lies to His Majesty in 


decided in Chancery that to the King CY 1100; Pic: 


in Council alone lies an appeal from | 


decrees in the plantations (Fryer v. |! 


Barnard (1724), 2. P. Wms. 261). 

The jurisdiction of His Majesty in 
Council is founded essentially. on pre- 
rogative, and cannot be taken away 
by general words in a colonial stat- 
ute, not expressly mentioning the 
prerogative. See Cushing v. Dupuy 
(1880), 5 App. Cas. 409; Re Wi 
Matua’s Will, [1908] A. C. 448, Pix Cs 
It is not limited strictly to the func- 
tions of a court of justice, but par- 
takes also of an administrative and 
executive character. It provides rem- 
edies in certain cases that do not fall 
within the jurisdiction of the ordi- 
nary courts of justice. See Hals- 
bury’s Laws of England, title Courts, 


Vol. IX, p. 27. 
88. The Judicial Committee Act, 


1844 (7 & 8 Vict. c. 69), s. 1. As to 
appeals from Barbados, St. Vincent, 
Grenada, and the Windward and Lee- 
ward Islands, see Orders in Council 
of June 28, 1909, [1909] W. N. pp. 
299—302. 

As to such jurisdictions, see, fur- 
ther, the following cases:— 

fa] Asia.—(1) Ceylon.—Rabot v, 
De Silva, [1909] A. C. 376 (appeal 
as to the validity of testamentary 
gifts where the parties previous ‘to 
marriage had lived in adultery); 
Corea v. Peiris, [1909] A. C. 549, 
P. C. (appeal as to whether an abor- 
tive prosecution without malice 
amounted to an aggression under the 
Roman-Dutch law); Abdul Azeez v. 
Abdul Rahiman Mudliyar, [1911] 


A, C. 746, P. C. (appeal as to juris-| 
diction under Ceylon Ordinance 22-of | 


1871); Samaradiwakara v. De Saram, 
[1911] A. C. 753, P. C. (appeal under 
the Ceylon Ordinance 15 of 1876, s. 
26); De Soysa v. De Pless Pol, [1912] 
A. C. 194, P. C. (appeal under the 
Civil Procedure Code, 1889 (No. 2 of 
1889), as to jurisdiction of district 
court); Corea v. Appuhamy, [1912] 
A. C. 231, P. C. (appeal under the 
Limitation Ordinance, 1871 (No. 22 
of 1871), s. 3); Webster v. Bosanquet, 
[1912] A.»C. 894, P. C:’)(appeal on 
question of damages or penalty on 
sale of tea. estates); Gunatilleke v. 
Fernando (1912), 106 L. T. 306, P. C. 
(possessory action); Fernando v. Da 
Silva; ,@912),j3.207% Le JT.2670, Ba'C. 
(appeals as to minerals under land 
granted by and reserved to Crown); 
Muniandy Chetty v. Muttu Carupen 
Chetty, 918) 4.30 YD. Rir4t,, Bs C. 
(appeal from the Supreme Court of 
Ceylon on the construction of the 
Ceylon Evidence Ordinance, 1905); 
Payana Reena Saminathan v. Pana 
Lana Palaniappa, [1914] A. C. 618, 
P. C. (appeal as to the practice un- 
der the Ceylon Civil Procedure Code, 
1889, s. 34); Pate v. Pate, [1915] A. 


; account one partner 


Council from the courts of judicature in the Kast 
Indies and in the plantations, colonies, and other 
dominions of His Majesty abroad,*® including the 
Isle of Man and the Channel Islands. 
is advised in the hearing of appeals by the Judicial 
Committee of the Privy Council,®* and their judg- 
ments take the form of reports to His Majesty of 
their opinions on the eases submitted to them.’? 
1007. Extent of jurisdiction in civil cases. 
peals in civil cases may be brought to His Majesty 
in Council from any court in any colony or posses- 
sion abroad,** subject to any rules of the court ap- 


His Majesty 


Ap- 


(held that in conse- 
; quence of the Ceylon Ordinance No. 
7 of 1840, when a partnership had 
been terminated and on balance of 
claimed a sum 
to be due to him, he could not prove 
his claim by parol evidence, either 
with regard to the facet that a part- 
nership had existed, or with regard 
to the balance due): Soysa v. Soysa, 
[1916] 2 A. C. 5938, P. C. (agreement 
for voluntary separation providing 
for payment of annuity to the wife 
held valid under Ceylon Ordinance 15 
of 1876, s. 13); Sinnetamby Chetty v. 
De Livera, [1917] A. C. 534, PB. C 
(compensation not allowed for. un- 
authorised works by mala fide pos- 
sessor of land), 

(2) Hong Kong.—Lemm vy. Mit- 
chell, £1912) A.C. 400,. PaO, (appeal 
against dismissal of action for crim- 
inal conversation). 

(3) India.—Mahomed Kela Mea vy. 
Harperink (1909), L. R. 36 Ind. App. 

2 (appeal on sale of land where pur- 
chaser pleaded misrepresentation and 
ignorance of the English language); 
Rama Kanta Das’ v. Chowdhuri 
Shamanand Das (1909), L. R. 36 Ind. 
App. 49 (appeals relating to customs 
affecting succession to land); Bom- 
bay Official Assignees v. Amritsar 
Small Cause Court Registrar (1910), 
102 L. T. 258; P. C. (Punjab appeal as 
to jurisdiction in bankruptcy); Roy 
Jatindra Nath Chowdhri v. Prasanna 
Kumar Banerji (1910), 27 T. L. R. 
93, P. C. (Bengal appeals as to join- 
der of parties in a suit to enhance 
rent); Knill v. Dumergue, [1911] 2 
Ch. 199, C. A. (held that an annuity 
under the Hast India Annuity Funds 
Act, 1874 (37 & 88 Vict. c. 12), could 
be assigned and sequestrated); 
Kishen Parshad v. Har Narain Singh 
(1911), L... R...38 Ind, App. 45. (Al- 
lahabad appeal as to the rights of 
managing members of a Hindu joint 
family to} enforce business con- 
tracts); Bhagabati Barmanya v. Kali 
Charan Singh (1911), L. R. 388 Ind. 
App. 54 (Bengal appeal to ascertain 
beneficiaries under a will); Ghaswala 
v. Secretary of State for India in 
Council (1911), 27 T. L. R. 521, P, C. 
(appeal in respect of land in canton- 
ment); Mir Sarwarjan v. Fakaruddin 
Mahomed Chowdhry (1911), 28 T. L. 
R. 56, P. C. (appeal relating to the 
powers of managers and guardians 
of minors to enter into contracts to 
purchase immovable property); Stat- 
ham v. Statham and the Gaekwar of 
Baroda, [1912} P. 92 (as to proceed- 
ing against ruling Sovereign); Debi 
Mangal Prasad Singh v. Mahadeo 
Prasad Singh (1912), 28 T. L. R. 219, 
P. GC. (appeal as to Hindu law of 
pcecenion Jadu Lal Sahu v Mares 
hani Janki Koer (1912), 28 T. | One 5 
369, P. C. (the right of pre-emption 
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pealed from, e.g., as to the time within which ap- | peals must be brought, the amount which must be 


held to exist among the Hindus of 
Behar); Clarke v. Brojendra Kissore 
Roy Chowdhry, Clarke v. Srimati 
Biseswari Debi Chowdhur Ani (1912), 
28 T. ‘L. R. 486, P: C. (action of tres- 
pess against magistrate); Rangoon 
Botatoung Co., Ltd. v. Rangoon Col- 
lector (1912), 28 T. L. R. 540 (appeal 
under the Indian Land Acquisition 
Act, 1894 (No. 1 of 1894)); Shamu 
Patter v. Abdul Kadir Ravuthan 
(1912); 28 T. L: R. 683, P.'C. (appeal 
under the Indian Transfer of Prop- 
erty Act (Act IV. of 1882), s. 59, as 
to attestation of deed); Sardar Kirpal 
Singh v. Sardar Balwant Singh 
(1912), 29 T. L. Re 69, P. C. (appeal 
on the custom of agriculturists as to 
the meaning of “just debts”); Mulraj 
Khatan y. Vishwanath Prabhuram 
Waidya LST aye 29m, Ml. ek OO, bly 
(appeal as to transfer of actionable 
claim under the Indian Transfer of 


Property Act, 1900); Ahmedbhoy 
Habbibhoy v. Bombay Fire and 
Marine Insurance Co., Ltd., (1912), 
en ee arr tke Cc. (appeal 


as to the liability of insur- 
ance companies for, damage caused 
by fire, and by water in extinguish- 
ing it); Secretary of State for India 
in Council v. Moment (1913), 29 T. L. 
R. 140, P. C. (appeal from the Chief 
Court of Lower Burmah as to 
whether the Government of India 
could by legislation take away the 
right to proceed against it in a civil 
court in a case involving rights over 
land); Kanhaya Lal v. National Bank 
of India (1913), 29 T. L. R. 314, P. CG 
(appeal from the Chief Court of the 
Punjab in an action for the recov- 
ery of money paid to prevent compul- 
sory sale); Tekait Krishna Prasad 
Singh v. Moti Chand (1913), 29 T. L. 
R. 345, P. C. (appeal from the High 
Court of Bengal relating to irregu- 
larities in publishing and conducting 
sale of land); Barhamdeo Prasad v. 


Tara Chand (1913), 30 T. L. R. 148, | 


P. C. (recovery of money charged 
upon immovable property); Musam- 
mat Rameshwar Kumar v. Collector 
of Gaya (1913), 30.T. L. R. 65, B. C. 
(appeal from the High Court of Ben- 
gal under the Probate and Adminis- 
tration Act, 1881, s. 98); Kali Bakhsh 
Singh v. Ram Gopal Singh (1913), 30 
T. L. R. 138 (proof of intelligent exe- 
cution of deed of gift by pardanishin 
woman); Paul v. Robson (1914), 83 
L. J. (P. C.) 304 .(appeal from Su- 
preme Court of Judicature at Fort 
William in Bengal in an action for 
infringement of rights of light and 
air); Raja Srinath Roy v._ Dina- 
bandhu Sen (1914), 30 T. L. R. 662, 
P. C. (appeal from the High Court of 
Bengal relating to the rights of a 
grantee from the Crown of a several 
fishery in the Ganges); Besant_v. 
Narayaniah (1914), 30 T. L. R. 560, 
P. C. (appeal from the High Court of 
Madras in reference to the Indian 
Majority Act, 1875, as amended by 
the Guardians and Wards Act, 1890, 
s. 52, wherein it was held that the 
High Court of Madras had no juris- 
diction to direct a guardian of Hindu 
children living in England to give 
them back to their father in India); 
Mah Nhin Bwin v. U_Shwe Gone 
(1914), 30 T. L. R. 353, P. C. (appeal 
from the Chief Court of Lower Bur- 
mah as to the Burmese Buddhist law 
of succession); Musammat Bilas 
Iunwar v. Desraj Ranjit Singh 
(1915), 31 T. L: R. 562, P. C. (appeal 
from the High Court of Allahabad 
as to whether or not the purchase by 
a rajput of a bungalow was a benami 
transaction); Nagindas Bhugwandas 
yv. Bachoo Hurkissondas (1915), 32 T. 
L. R. 132, P. C. (appeal from the 
High Court at Bombay as to the 
share of an adopted son on the di- 
vision of family property by parti- 
tion); Jamshed Khodaram Irani v. 
Burjorji Dhunjibhai (1915), 32 T. L. 
R. 156, P. C. (appeal in reference to 
the Indian Contract Act (IX., of 
1872), s. 65); Jamal v. Moolla 
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Dawood, Sons & Co., [1916] 1 A. C.; 
175, P. C. (appeal from Chief Court 
of Lower Burma), cited in Halsbury’s 
Laws of England, title Damages, Par. 
609, note (g); Ramdas Vithaldas Dur- 
bar v. Amerchand (S.) & Co., Same 
v. Chhaganlal Pitamber (1916), 85 
L. J. (P. C.) 214 (railway receipt for 
goods held an “instrument of title” 
within the Indian Contract Act (IX. 
of 1872), s. 103); Secretary of State 
for India in Council v. Sri Raja 
Chelikani Rama Rao (1916), 85 L. J. 
(P. C.) 222 (appeal as to the Crown's 
ownership of islands arising in the 
sea, and as to the Madras Forest Act 
(Act V. of 1882) and the Indian Limi- 
tation Act (Act XIV. of 1887)); 
Shrinivasdas  Bavri_ v. Meherbai 
(1916), 33 T. L. R. 106, P. C. (where 
purchaser of land was bound to ac- 
cept a marketable title; recitals in 
deed dated less than twenty years be- 
fore the contract held not sufficient 
proof of the facts recited); Dal Singh 
v. King-Emperor (1917), 86 L. J. (P. 


criminal cases); Mir Abdul Hussein 
Khan (H. H.) v. Mussummatt Bibi 
Sona Dero (1917), 34 T. L. R. 45 (evi- 
dence required to prove alleged cus- 
tom of inheritance). 

(4) Seychelles.—Said & Co. v. Ma- 
mode Hadee, [1916] 1 A. C. 545, P. C. 
(held that a partnership, which had 
ceased to exist for all purposes other 
than liquidation, could not sue except 
by a liquidator). 

(5) Shanghai.—Maori King, S. S., 
[1909] A. C. 562, P. C. (appeal as to 
forfeiture of ship for unauthorised 
use of British flag). 

(6) Straits Settlements.—Bruhn 
v. R., [1909] A. C. 317, P. C. (appeal 
against conviction under the Opium 
Ordinance, 1906 (No. XX.), s. 73); 
Badar Bee v. Habib Merican Noordin, 
[1909] A.C. 615, P. °C. (appeal ‘on 
the construction of will); The Poly- 
nésien, [1910] P. 28 (pilotage in Sin- 
gapore harbour not compulsory); 
Yap Hon Chin v. Jones-Parry (1911), 
28 T. L. R. 89 (appeal under the Fed- 
erated Malay States Banishment 
Enactment, 1900, s. 18); Loke Yew v. 
Port Swettenham Rubber Co., [1913] 
A. C. 491, P. C., and Haji Abdul Rah- 
man v. Mahomed Hassan, [1917] A. C, 
209, P. C. (appeals from the Court of 
Appeal for the Federated Malay 
States); Meyappa Chetty v. Supra- 
manian Chetty, [1916] 1 A. C. 608, 
P. C. (appeal in reference to the 
Straits Settlement Ordinance, No. 6 
of 1896, ss. 17 (1), 22); Mahomed 
Syedol Ariffin v. Yeoh Ooi Gark, 
E1916] (2 “ASIC. 575) P2 °C. ‘appeal ih 
reference to the Straits Settlements 
Ordinance, 1893, s. 32 (5) ). 

[b] Australasia.—(1) Common- 
wealth of Australia.—A.-G. for the 
Commonwealth of Australia v. Ade- 
laide Steamship Co., Ltd., [1913] A. C, 
781, P. C. (appeal from the High Court 
of Australia under the Australian In- 
dustries Preservation Act, 1906 (Com- 
monwealth Acts, No. 9 of 1906), ss. 
4, 7, 10, 15a); A.-G. for the Common- 
wealth of Australia v. Colonial Sugar 
Refining Co., Ltd., ‘[1914] A. C. 237, 
P. C. (appeal from the High Court 
of Australia as to the legislative 
powers of the Commonwealth Par- 
liament, in which it was held that 
the Royal Commissions Acts, 1902 
and 1912, and Commonwealth Acts, 
No. 12 of 1902 and .No. 4 of 1912, 
were ultra vires and invalid); and 
see Jones v. Commonwealth Court of 
Conciliation and Arbitration, [1917] 
Deb ok. EP. Cy ydt Dp Osis ae to. tne 
headnote in the case last cited; State 
of South Australia v. State of Vic- 
toria, [1914] A. C. 283, P. C. (appeal 
as to the implied authority given 
to the Executives of New South 
Wales and South Australia to mark 
out boundaries declared under cer- 
tain letters patent); Taxes Commis- 
sioner vy. Melbourne ‘Trust, Ltd., 
[1914] A. C. 1001, P. C. (appeal from 
the High Court of Australia as to 


the construction of the Victoria In- 
come Tax Act, 1903 (No. 1819), s. 9); 
Corrie _v. MacDermott, [1914] A. C. 
1056, P. C. (appeal from the High 
Court of Australia as to the meaning 
of the words ‘value of the land” in 
reference to compensation for com- 
pulsory purchase); A.-G. for New 
South Wales v. Williams, [1915] A. GC. 
573, P. C. (appeal from the High 
Court of Australia in respect of Gov- 
ernment House and as to the mean- 
ing of the New South Wales Consti- 
tution Act, 1855 (18 & 19 Viet. ¢. 54), 
Ss. 2), eited in Halsbury’s Laws of 
England, title Constitutional Law, 
Par. 627, note (k): Bank of Austral- 
asia v. Sydney Municipal Couneil, 
[1916] 1 A. C. 181, P. C. (appeal un- 
der the New South Wales Moore 
Street Improvement Act, 1890 (54 
Vict. No. 30)). 

(2) New South Wales.—See Kelly 
v. Hart, [1910] A. C. 192 P. C. (appeal 
on the question of sale of liquors on 
Sundays at railway refreshment 
rooms) ; Barton v. Lempriere, [1910] 
A. C. 330, P. C. (appeal on sale of 
land held under a “conditional pur- 
chase” and sold ‘free from incum- 
brances,” but subject to the reserva- 
tions mentioned in the schedule and 
to the local laws and regulations af- 
fecting the same); Sydney Municipal 
Council v. Fleay, [1911] A. CG. 3871, 
P. C. (appeal under the New South 
Wales Moore Street Improvement 
Act, 1890 (54 Vict. No. 80)); Williams 
v. Giddy, [1911] A. C. 381, P. C., and 
Williams v. Delohery, [1913] A. GC. 
172, , 5 (appeals under the 
New South Wales Public Service 
(Superannuation) Act, 1903 (No. 8, 
1903)); Commissioner of Stamp Du- 
ties v. Byrnes, [1911] A. C, 386, P. C. 
(appeal under the New South Wales 
Stamp Duties Act, 1898 (No. 27, 
1898)); Commissioner for Stamp Du- 
ties v. Broken Hill South Extended, 
Ltd., [1911] A. C. 489, P. C. (appeal 
under the Stamp Duties Act, 1898 
(No. 27, 1898), s. 18, and the Stamp 
Duties Amendment Act, 1904 (No. 24, 
1904), s. 18); New South Wales Tax- 
ation Commissioners v. Adams, [1912] 
A. C. 384, P. C. (appeal under the 
Land and Income Tax Assessment 
Act (N.S: W.) (No. 15; 1895), s. 27 
(6) ); Railways and Tramways Chief 
Commissioner v. Hutchinson, [1914] 
A. 581, P. C. (appeal as to the 
construction of the New South Wales 
Public Works Act, 1912 (Act 45 of 
1912), s. 118); Pastoral Finance As- 
sociation, Ltd. v. The Minister, [1914] 
A. C. 1083, P. C. (held on appeal that 
the principle upon which compen- 
sation should be assessed under the 
Public Works Act, 1900 (No. 26 of 
1900, New South Wales), was to ar- 
rive at that which a prudent man in 
applicant’s position would have been 
willing to give for the land sooner 
than fail to obtain it); Lands Minis- 
ter’ v: (Coote, [1915]) A. C683, Pi cc, 
(appeal as to the construction of the 
Crown Lands (Amendment) Act, 1908 
(No. 30 of 1908), s. 3 (8); Gardiner 
(W.) & Co., Ltd. v. Dessaix, [1915] 
A. C. 1096, P. C., cited in Halsbury’s 
Laws of England, title Wills, Par. 
1401, note (x); Bull v. A.-G. for New 
South Wales, [1916] 2 A. C. 564, P. 
Cc. (construction of the Crown Lands 
Act, 1895 (58 Vict. No. 18, N: S. W.), 
ss. 26, 44); Falkiner v. Whitton, 
[1917] A. C. 106, P. C. (classification 
of motor car train for Federal cus- 


toms duty); Yorkshire Insurance 
Co., Ltd., v. Campbell, [1917] A. C. 
218, BP. C. (warranty in_ proposal 


for marine insurance), cited in Hals- 
bury’s Laws of England, title Insur- 
ance, Par, 818, note (i); Jones v. 
Commonwealth Court of Conciliation 
and Arbitration, [1917] A. C. 528, 
Pp. C. (appeal to Privy Council held 
not to lie in absence of certificate by 
High Court); Welsbach Light Co. of 
Australasia, Ltd, v. Commonwealth 
of Australia and A.-G. for Australia 
(1917), 33 T. L. R. 882 (leave to ap- 
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at stake (appealable value), giving security for | costs ete. But where the leave of the court below 


peal on ground that statute was ul- 
tra vires dismissed without costs). 

(3) New Zealand.—Stamps Minis- 
ter v. Townend, [1909] A. C. 633, P. 
Cc. (appeal under the Deceased Per- 
sons’ Hstates Duties Act, 1881 (45 
Vict. No. 41), s. 35); Hamilton Gas 
Co., Ltd. v. Hamilton Corporation, 
[1910] A. C. 300, P. C. (appeal as to 
the meaning of the words “gasworks 
and plant” within the New Zealand 
Hamilton Gas Works Act, 1895 (59 
Vict. No. 1)); Greville v. Parker, 
[1910] A. C. 335, P. C. (appeal as to 
the right of a lessee to exercise an 
option to renew lease after breach 
of covenants); Allardice v. Allardice, 
[1911] A. C. 730, P. C. (appeal under 
the New Zealand Family Protection 
Act, Part Il. (No. 60 of 1908), s. 33 
(1)); Kauri Timber Co., Ltd. v. Taxes 
Commissioner, [1913] A. C. 771, P. C.; 
Manu Kapua v. Para Haimona, [1913] 
A. C. 761, P. C. (appeal from the Na- 
tive Appellate Court of New Zea- 
land as to extinguishment of a native 
title); Equitable Life Assurance So- 
ciety of the United States v. Reed, 
[1914] A. C. 587, PB. C. (appeal as to 
the construction of the New Zealand 
Life Insurance Act, 1908 (No. 105 of 
1908), s. 64); Union Steamship Co. of 
New Zealand, Ltd. v. Wellington Har- 
bour Board, [1915], A. .C...622,,.P. €. 
(appeal as to the construction of the 
Harbours Act, 1908 (No. 75 of 1908, 
New Zealand), s. 116 (1) (d)); Ruth- 
erford v. Acton-Adams, [1915] A. C. 
866, P. C. (appeal from the Court 
of Appeal of New Zealand), cited in 
Halsbury’s Laws of England, title 
Specific Performance, Par. 177, note 
(g); R. v. Broad, [1915] A. C. 1110, 
P. C. (appeal as to the effect of the 
Public Works Act, 1908 (Consolidat- 
ed Statutes of New Zealand, 1908, No. 
160), s. 191 (2)); and Bye-Law No, 
138, made under the Government 
Railways Act, 1908 (Consolidated 
Statutes of New Zealand, 1908, No. 


74), cited in Halsbury’s Laws of 
England, title Negligence, Par. 660, 
note (f); A.-G. for New Zealand v. 


Brown, [1917] A. C. 393, P. C., (re- 
siduary gift by will for benefit of 
“charitable benevolent religious” and 
other societies and objects held void 
for uncertainty, not being good char- 
itable gift). 

(4) Queensland.—A.-G. for Queens- 
land v. Brisbane City Council, [1909] 
A.! GC, 582,.P, C. (appeal, as,, to. the 
right to expend moneys raised by 
general rates on works in one ward 
of the district); Fowles v. Hastern 
and Australian Steamship Co., Ltd., 
[1916], 2 A. C, 556,,.P...C.. (duty..of 
Government of Queensland to provide 
qualified pilots in. the terms of the 
statutes, but no duty to pilot ship 
and no liability for pilots’ negli- 
gence); Australian Alliance Assur- 
ance Co., Ltd. v. A.-G. for Queens- 
land, [1917] A. C. 537, P. C. (d‘scre- 
tion to approve company carrying on 
insurance business under the Work- 
ers’ Compensation Act, 1916 (6 Geo. 
5, No. 35, Queensland); Stamps Com- 
missioners v. Queensland Meat Ex- 
port, Co.,) Ltd., [1917] A. \C.4625, B. C, 
(stamp duty on agreement to trans- 
fer property). 

(5) South Australia.—Davidson v. 
Commissioner of Taxes, [1917] A. C. 
542, P. C. (assessment of income tax 


on company’s profits). 
(6)  Victoria.—Syme v. Taxes 
Commissioner, [1914] A. C. 1013, P. 


C. (appeal from the Supreme Court 
of the State of Victoria on the con- 
struction of the words ‘produce of 
property,” ‘personal execution’ in 
the Victoria Incomaq;Tax Acts, 1895 
and 1896 (Nos. 1874 and 1467)). 

(7) _Western Australia.—Golden 
Horseshoe Estates Co., Ltd. v. The 
Crown, [1911] A. C. 480, P. C. (appeal 
on the construction of the words “‘de- 
ducted and paid’”’ in the Western Aus- 
tralia Dividend Duties Act, 1902 (2 
Edw. 7, No. 32), s. 15); Swan Brew- 


ery.Co,, itd) v,. Ro 1914] 2A. \C,,.231, 
P. C. (appeal on the construction of 
the word “dividend” in the Western 
Australian Dividend Duties Act, 
1902 (2 Edw. 7, No. 32), s. 6, and the 
Western Australian Dividend Duties 
Amendment Act, 1906 (6 Edw. 7, No. 
30), Ss. 2). 

{c] British North America.—(1) 
Alberta.—Royal Bank of Canada v. 
R., 1913] A.,.C...283; BP. C.. (appeal 
from the Supreme Court of Alberta 
as to the validity of legislation relat- 
ing to civil rights outside the prov- 
ince); Drewry v., Drewry, [1916] 2 
A. C, 631, P. Cs (appeal as to the Mar- 
ried Women’s Relief Act (Alberta, 
1910,-c. 18), ss. 2, 8,10). 

(2) British Columbia.—Watts and 
A.-G. for British Columbia v. Watts, 
[1908] A. C. 578, P. C. (appeal as to 
the jurisdiction of the Supreme Court 
of British Columbia to grant a de- 
eree of divorce between persons dom- 
iciled there and in respect of of- 
fences committed there); City of 
Vancouver v. Vancouver Lumber Co., 
[1911] A. C. 711, P. C. (appeal in ac- 
tion of ejectment); Haddington Is- 
land Quarry v. Huson (appeal ona 
suit for redemption of mortgage); 
Krzus v. Crow’s Nest Pass Coal Co., 
Ltd., ([1912]) A.C. -590,;|P...C. (appeal 
under the Workmen’s Compensation 
Act, 1902 (2 Edw. 7, c. 74), of British 
Columbia); Wilson v. Delta Corpora- 
tion, [1913] A. C. 181, P. C. (appeal 
from the Court of Appeal of British 
Columbia as to the validity of bye- 
laws, and on the question of limita- 
tion of actions against a municipa'- 
ity); Gordon v. Holland, Holland v. 
Gordon (1913), 108 L., T. 385, P..C. 
(appeals from the Court of Appeal of 
British Columbia); British Columbia 
Blectric Rail. Co., Ltd. v. Stewart, 
[1913] A. C. 816, P..C.. (appeal from 
the Court of Appeal for British Co- 
lumbia under the Municipal Clauses 
Act, 1896 (59 Vict. c. 55, British Co- 
lumbia), s. 64); A.-G. for British Co- 
lumbia v. A,-G. for Canada, [1914] 
A. C. 153, P. C. (powers of provincial 
legislatures); British Electric Rail. 
Co., Ltd. v. Gentile, [1914] A. C. 1034, 
P. C. (held on appeal that an action 
under the Families Compensation Act 
(Revised Statutes of British Colum- 
bia, 1911, ce. 82), not brought within 
six months of. deceased’s death, was 
not barred under the company’s spe- 
cial Act, 1896 (British Columbia), 
under which the taking of proceed- 
ings was limited to within six 
months); Cook v. Vaneouver Corpora- 
tion;) [19t4] pAwrC. 107%; Pw’ Cy elap~ 
peal as to the rights of a riparian 
owner under the Water Clauses Con- 
solidation Act, 1897 (Revised Stat- 
utes of British Columbia, 1897, ec. 
190)); Plow (John Deere) & Co., Ltd. 
Vv.) Wharton,..[1915], A. C..380, -P.C, 
(British Columbia Companies Act, 
Part VI., providing that a,company, 
duly incorporated under the laws of 
the Dominion of Canada, and duly 
authorisedseby its charter and regu- 
lations, to carry out any of the pur- 
poses or objects to which the legis- 
lative authority of the legislature of 
British Columbia extends, must ob- 
tain a licence from the British Co- 
lumbia registrar of joint-stock com- 
panies to carry on business within 
the province, held ultra vires to the 


provincial legislature); Howard v. 
Miller, [1915] A. C. 318, P. C.. cited 
again. post; Odlum vy. Vancouver 


City, ((U98tb) 85) UT. CP. GC) 195.2 P.'C. 
(appeal in reference to the False 
Creek Reclamation Act (Statutes of 
British Columbia, 1911, c. 56)); Brit- 
ish Columbia Electric Rail. Co., Ltd. 
Msi eoachsr [VLG Iba An, Colao eC. 
eited in Halsbury’s Laws of England, 
title Negligence, Par. 759, note (s); 
Vancouver Power Co., Ltd. v. North 
Vancouver District Corporation, 
[1917], A. C. 598, P. C. (right under 
agreement to purchase system. of 
electric light company); Canadian 


For later cas2s, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


Northern Pacific Railway v. New 
Westminster Corporation, [1917] A. 
C. 602, P. C. (taxation of land pur- 
chased for railway); United Build- 
ings Corporation v. Vancouver City 
Corporation, [1915] A. C. 345, P. C. 
(appeal as to the meaning of the 
words “giving a bonus” in the Brit- 
ish Columbia Municipal Act, 1906, s. 
194, and as to the construction of the 
Vancouver Incorporation Act, 1900 
(Statutes of 1900, c. 54), s. 125; Van- 
couver Incorporation Act (1900) 
Amendment Act, 1907 (Statutes of 
British Columbia, c. 61)); Pacific 
Coast Coal Mines, Ltd. v. Arbuthnot, 
[1917] A. C, 607, PB. C. (invalid notice 
of meeting to corfirm agreement by 
company). 


(3) Canada, Dominion of.—Pré- 
vost; Wi -Prévost,17 [19084 "AL re 
541, P. C.. (appeal on the con- 
struction of a will); Blue and 


Deschamps v. Red Mountain Rail- 
way, [1909] A. C. 361, P. CG. (ap- 
peal in respect of a claim for dam- 
age by fire caused by railway loco- 
motives); Bow, McLachlan & Co., 
Ltd. v. Ship ‘‘Camosun,” [1909] A. C, 
597, P. C. (appeal as to whether a 
mortgagor of a ship, in building, 
could counterclaim for unliquidated 
damages in an action against him to 
enforce the mortgage); St. John Pi- 
lot Commissioners  v. Cumberland 
Rail. and,Coal Co., [1910] A. C. 208 
BAG: (appeal as to exemption from 
payment of pilotage dues); Richelieu 
and Ontario Navigation Co. v. Taylor, 
[1910] A. C, 170, P. C. (appeal under 
the Canadian Canal Regulations, s. 
19 (d)); Dominion of Canada v. Prov- 
ince of Ontario, [1910] A. C. 6387, P. 
C. (appeal as to the liability of re- 
spondents to contribute towards cer- 
tain annuities which the appellants, 
in the name of the Crown, had under- 
taken to pay to certain Indian tribes 
on surrender of title); Burrard Pow- 
er \COy | Lata Vee Roo LAI AN CST 
P. C, (appeal_as to water rights in- 
cident to land conveyed by the Pro- 
vincial Government to the Dominion 
Government); R. v. Canadian Pacific 
Railway, [1911] A. C. 328, P. C. (ap- 
peal as to the meaning of the words 
“sold” and “grant” in a grant of 
lands from the Crown); Canadian Pa- 
cific Railway v. Toronto Corporation 
and Grand Trunk Railway of Canada, 
[1911] A. C. 461, P. C. (appeal as to 
the jurisdiction of the Judicial Com- 
mittee of the Privy Council); Can- 
ada Northern Rail. Co, v. Robinson, 
L1917) A. CL. °739, P. iC. (appeal "as’ to 
the Railway Board's findings of fact 
under the Canadian Railway Act, 
1903, ss. 42, 242); City of Montreal v. 
Montreal Street Railway, [1912] A. C. 
333, P. C. (appeal as to the construc- 
tion of the British North America 
Act, 1867 (30 & 31 Vict. c.'3), ss. 91, 
92, and of the Railway Act of Canada 
(Revised Statutes of Canada, ec. 37), 
s. 8 (6) ); Grand Trunk Pacific Rail- 
WAY, Ve. Fs CLO h tA oe Cl2 ds PEG. 
(appeal as to the liability of the Ca- 
nadian Government under guaran- 
tees on railway construction); Grand 
Trunk Pacific Railway v. Fort Wil- 
liam Land Investment Co., [1912] A. 
C. 224, P. C. (appeal as to compen- 
sation to abutting landowners on con- 


struction of street_railways); R. v. 
Lovitt, [1912]. A. C. 212, P. GC. ‘(ap- 
peal under the Succession Duties 


Acts of New Brunswick); A.-G. for 
Ontario v. A.-G. for Canada, [1912] 
A. C. 571, P. C. (the Supreme Court 
of Canada Act, 1906, s. 60, which em- 
powers the Governor in Council to 
frame and refer to the Supreme 
Court for their opinion questions 
either of law or of fact, held within 
the legislative jurisdiction of the 
Parliament of Canada); Corinthe v. 
Seminary of St. Sulpice, [1912] A. C. 
872, P. C. (appeal as to the Seigniory 
of the Lake of Two Mountains at 
Montreal); Re a Reference by H.-R. 
H. The Governor-General of Canada 
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has from any cause not been obtained, the Judicial | Committee will in proper cases advise His Majesty 


to 
[191 


the Supreme Court of Canada,;sonably interfere with the construc-| to erect and work telegraph lines); 
2] A. C. 880, P. C. (appeal as to} tion and operation” of such railway: Commercial Cable Co. 


Ae 


of 


constitution powers under the Brit-j; held ultra vires); Howard vy. Miller,| Newfoundland, [1912] A. C. 820, Pp. Ge 


ish North America Act, 1867); Toron- 
to and Niagara Power Co. v. North 
Toronto Corporation, [1912] A. C. 
834, P. C. (appeal as to the powers of 
the appellants under their Act of 
Incorporation); R. v. Alberta Railway 
and Irrigation Co., [1912] A. C. 827, 
P. C. (appeal under the North West 
Irrigation Act, 1898); In the Matter 
of a Reference to the Supreme Court 
of Canada of certain Questions con- 
cerning Marriage (1912), 107 L. T. 
330, P. C. (appeal as to the jurisdic- 
tion of the Dominion Parliament un- 
der the British North America Act, 
1867°(30 & 31 Vict:'c. 3), ss. 91, 92); 
McKenzie v. Chilliwack Corporation, 
[1912] A. C. 888, P. C. (appeal against 
rural municipality of Chilliwack for 
negligence); Parsons v. Sovereign 
Bank of Canada, [1913] A. C. 160, P. 
Cc. (appeal on the construction of con- 
tract); McPherson vy. Temiskaming 
Lumber Co., Ltd., [1913] A. C. 145, 
P. C. (appeal as to the rights and 
liabilities of the owner and assignee 
of a timber licence); McHugh v. 
Union Bank of Canada, [1913] A. C. 
299, P. C. (appeal from the Supreme 
Court of Canada as to the duty of a 
mortgagee on realisation of mort- 
gaged property); Cotton v. R., [1914] 
A. G 176, P. C. (consolidated appeal 
and cross appeal by special leave 
from a judgment by the Supreme 
Court of Canada under the British 
North America Act, 1867, s. 92); East- 
ern Construction Co., Ltd. v. Nation- 
al Trust Co., Ltd. and Schmidt, 
[1914] A. C. 197, P. C. (appeal from 
the Supreme Court of Canada as to 
the liability, in an action of detinue 
and trover, of a holder of a timber 
licence, and the rights of persons 
holding patents or leases from the 
Crown of mining lands); Maclaren 
v. A.-G. for Quebec, [1914] A. C. 258, 
P. C. (appeal as to the meaning of 
the words “navigable and floating 
rivers” in the Civil Code of Lower 
Canada, and as to certain grants of 
land); Levine v. Serling, [1914] A. C. 
659, P. C. (action against a minor 
held an absolute nullity under the 
Quebec Code of Civil Procedure, and 
unable to be continued on the minor 
attaining his majority); Halifax City 
v. Nova Scotia Car Works, Ltd, 
[1914] A. C. 992, P. C. (held on ap- 
peal from the Supreme Court of Can- 


ada that the words “total exemption | 


from taxation,’ in an agreement 
with the city, covered contributions 
of frontagers in respect of the con- 
struction of sewers, which the city 
was entitled to levy); Canadian Pa- 
cific Railway v. Canadian- Oil Cos., 
Ltd., 11914] A.C, 1022, P. C. (appeal 
from the Supreme Court of Canada 
as to filing joint tariffs under the 
Canada Railway Act (Revised Stat- 
utes of Canada, 1906, c. 37), and as to 
the jurisdiction of the Board of Rail- 
way Commissioners to make a de- 
elaratory order in respect of a rate 
withdrawn before the order had been 
made); British Columbia Electric 
Rail. Co., Ltd. v. Vancouver, Victoria 
and Eastern Rail. Co., [1914] A. C. 
1067, P. C. (held on appeal from the 
Supreme Court of Canada that, on an 
application by a corporation to alter 
the grade of certain streets and to 
carry them over the lines of a rail- 
way company, the Board of Railway 
Commissioners had no power under 
the Railway Act (Revised Statutes 
of Canada, 1906, c. 37) and the Brit- 
ish North America Act, 1867. (30 
Vict. c. 3), to order another railway 
company, running tramways over the 
streets in question, to bear part of 
the cost of the new work); A.-G. for 
Alberta v. A.-G. for Canada, [1915] 
A. C. 363, P. C. (Act passed by Prov- 
ince of Alberta authorising a pro- 
vincial railway company to occupy 
any lands belonging to a Dominion 
railway company “in so far as the 
taking of such lands does not unrea- 


[1915] A. C. 318, P. CG. (appeal as to 
the construction of the Land Regis- 
try Act (Stat. of Brit. Col., 1906, ¢ 
23), ss. 24, 29, 75); Windsor, Essex 
and Lake Shore Rapid Railway v. 
Nelles, [1915] A. C.°355, P. C. (held 
that an action claiming specific per- 
formance of an agreement, or dam- 
ages for its breach, was an action in 
the nature of a suit or proceeding in 
‘equity within the Supreme Court Act 
CR. S. Can., 1906, c. 139), s. 88 (e)); 
Grand Trunk Rail. Co, of Canada v. 
Robinson, [1915] A, C. 740, PB. CGC. 
(held that the Railway Board of Can- 
ada had power under the Railway 


37), s. 340, to authorise a contract 
whereby appellants, while allowing 
the shipper or nominee to travel at 
less than full fare, in order to take 
charge of shipper’s property while in 
transit, were exempted from liability 
in respect of death or injury caused 
jby appellants’ negligence or other- 
wise); Eastern Trust Co. v.. McKen- 
zie, Mann & Co., Ltd., [1915] A. Gc 
750, P. C.,, cited in Halsbury’s Laws 
of England, titles Action, Par. 22 


note (n); Injunction, Par. 621, note 


LtdiiWsaR.,. F1916) ao'Ax 1 C.-566, Be C. 
(as to mining rights of companies, 


discussed), cited in Par. 930, note 90, 
ante; A.-G. for Canada vy. A.-G. for 


fect of British North America Act, 
1867 (30 & 31 Vict. ec. 3), s. 91, dis- 
cussed), cited in Par. 929, note 89, 
ante; A.-G. for Ontario v. A.-G. for 


Holditch v. Canadian Northern Onta- 
rio Railway, [1916] 1 A. C. 536, P. C. 
(claim for loss of access to land by 
reason of railway’s future user of 
streets dismissed on the ground (in- 
ter alia) that as the railway must 
get their powers from the Railway 
Board the Board was the proper tri- 
bunal to appeal to); Smith v. Ver- 
million Hills Rural Council, 
2 A. C. 569, P. C. (valid taxation of 
interest of tenant of Crown land, not- 
withstanding the British North 
America Act, 1867 (30 & 31 Vict. c 
3), s. 125); Ruddy v. Toronto East- 
ern Railway (1917), 86 L. J. (P. C.) 
95 (appeal from arbitrator’s award 
on compulsory purchase of land for 
railway); Canadian Pacific Rail. Co. 
v. Parent, »[1917] vA. C.. 195, PB. C. 
(conflict of laws as affecting liabil- 
ity for death by negligence while 
deceased was traveling under special 
conditions approved by him); Corn- 
wall Corporation v. Ottawa and New 
York Railway, [1917] A. C. 399, P. C. 


nicipal taxation of structure etc. 
on “railway lands”); Toronto Rail. Co. 
v. R., [1917] A. C. 630, P. C. (right of 
appeal from disallowance of demur- 
rer on indictment for public nui- 
sance). F 

| (4) Lower Canada.—La Compag- 
nie Hydraulique de St. Francois_v. 
Continental Heat and Light Co, 
[1909] A. C. 194, P. C. (appeal as to 
whether provincial or dominion leg- 
islation should prevail). 

(5) Manitoba.—Winnipeg Electric 
Railway v. City of Winnipeg, [1912] 
A. C. 355, P. C. (appeal as to the cor- 
struction of bye-laws); Kelly v. En- 
derton, [1913] A. C. 191, P. C. (appeal 
from the Court of Appeal for Mani- 
toba on the construction of an agree- 
ment). 

(6) 
Newfoundland Co., 


Newfoundland.—Shea v. Reid- 


\lieensees of street railways to re- 
py snow); Reid-Newfoundland Co. 
vy. Anglo-American Telegraph Co., 
[1910] A. C. 560; Reid-Newfoundland 
Co. v. Anglo-American Telegraph 
Co., [1912] A. C. 555, P. Cc. (appeals 
las to the right of a railway company 


Act of Canada (R. S. Can.) 1906, «| 


(qa); Bonanza Creek Gold Mining Co.,| 


and effect of British North America} 
Act, 1867 (30 & 31 Vict. c.. 3), -s. 92, | 


Alberta, [1916] 1 A. C. 588, P. C. (ef-} 


Canada, [1916]. 1 AsiC. 598, Ps Ci; | 


[1916] | 


(exemption from assessment for mu-) 


[1908] A. C. 520, | 
P. C. (appeal as to the liability of | 


; (appeal under the Taxing Act, 1905); 
j Anglo-Newfoundlajid Development 
|; Co. v. Newfoundland Pine and Pulp 
Co, (1913), 110 L. T. $2 (construction 
j}of contract); Commercial Cable Co. 
|v. Newfoundland Government, [1916] 
{2 A. C. 610, P. C. (governor held not 
}& Person to whom the full preroga- 
}tive power of the Crown had been 
| delegated; and held that the rule 
; that in all contracts, extending over 
a period of years and creating a 
public charge, entered into by the 
Government, there should be insert- 
}ed the condition that the contract 
should not be binding until it had 
been approved of by a resolution of 
| the House of Assembly was part of 
the Constitution of Newfoundland 
; and binding on the Executive); Im- 
;Pperial Tobacco Co. (Newfoundland), 
| Ltd. v. Duffy (1917), 84 T. L. R. 125, 
'P. C. (trade marks). 
| (7) Nova Scotia—See also Do- 
minion Iron and Steel Co., Ltd. v. 
Burt, [1917] A. C. 179, P. Cc. (deposit 
of maps and plans as condition pre- 
cedent to construction or alteration of 
| railway which otherwise constitutes 
a common law nuisance). 

(8) Ontario.—Toronto Corporation 
v. Russell, [1908] A. C. 493, 13) 
(appeal arising out of irregularities 
On sale of land for arrears of taxes); 
James Bay Railway vy. Armstrong, 
[1909] A. C. 624, P. C. (appeal under 
j the Canada Railway Act, 1903 (Re- 
vised Statutes, 1906, c. 37), as to 
choice of court for an appeal against 
an award); Toronto Corporation v. 
Toronto Railway, [1910] A. C. 312 
(appeal as to an alleged right to 
construct additional railways); Flor- 
ence Mining Co. v. Cobalt Mining Co. 
(1910), 102 L. T. 875, P. C. (appeal on 
the refusal to recognise a mining 
claim. where Crown lands were with- 
drawn from exploration): McFarland 
v. Bank of Montreal, [1911] A. C. 96, 
P. Cc. (appeal as to whether certain 
contracts between banks amounted 
to a sale or a pledge); National Trust 
Co.,Ltd: v. Whicher, [1912] A. G 
377, P..C. (appeal as to the construc- 
tion of a mortgage deed); A.-G. for 
Ontario v. Canadian Niagara Power 
Co., £1912] A. C. 852, P.-C. (appeal 
from the Court of Appeal of Ontario 
on the construction of an agreement 
as to sale of electric current); Clark- 
son and Forgie v. Wishart and 
Myers, [1913] A. C. 828, P. C. (appeal 
from the Divisional Court of the 
High Court of Ontario as to the right 
of an execution creditor to levy exe- 
eution against an interest in a min- 
ing claim not then the subject of a 
patent); Imperial Paper Mills of 
Canada’ v. Quebec Bank (1913), 83 
L. J. (P. C.) 67 (appeal from Court 
of Appeal for Ontario as_ to the 
meaning of the Bank Act of Canada 
(Revised Statutes, 1906, ec. 29), s. 
88); Davies v. James Bay Railway, 
[1914] A. C. 1043, P. C. (appeal as 
to the interpretation of the Canadian 
Railway Act (Revised Statutes of 
Canada, 1906, ¢c. 37)); Toronto Sub- 
urban Railway v. Toronto Corpora- 
tion, [1915], A. ©...590, PB. G. (held, 
(1) that the word “tracks” in the 
Ontario Railway and Municipal Board 
Amendment Act, 1910 (10 Edw. 7, ce. 
83, Ontario), s. 3, did not extend to 
the ground occupied between the 
rails, or to the ground up to eighteen 
inches on each side; (2) that an ob- 
ligation under an agreement by ap- 
pellants to keep clean_and in proper 
repair that portion of the travelled 
road between the rails and for eigh- 
teen inches on each side was confined 
to keeping in proper repair what was 
already there, and did not extend to 
the doing of works which would give 
the portion of the road between and 
| beside the rails a new character); 
Toronto Power Co., Ltd. v. Paskwan, 
[1915] A. C. 734, P. C., cited in Hals- 
| bury’s Laws of England, title Master 
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to give special leave to appeal, e.g., where the ques- 
tion is as to the construction of a colonial Act and 
of general interest in the eolony,*® where the custody 
of children °° or the liberty of the subject ® is con- 
cerned, or with a view to prevent further litigation,*? 

in eases in forma pauperis,®* or where the question 
at issue is one of great importance irrespective of 
Appeals are not 
allowed merely on questions of costs, even though 
the costs in issue may amount to an appreciable sum, 
or to the sum which, when appeal was made, was 
alleged to be the amount involved.*> 
Committee are not bound by previous decisions of 


money value, such as divoree.°* 


their Board given ex parte. 96 
1008. 
tee. 


and Servant, Par. 255; 
er Co. of Niagara Falls v. Stamford 
Municipal Corporation, [1916] 1 A. C. 
529, P. C. (statutory confirmation of 
bye-law fixing assessment upon cer- 
tain property held subject 
statutory construction imposed by 
the Public Schools Act, 1892 (55 Vict. 
ec. 60, Ontario), s. 4, and that the 
property was liable, in addition ‘to 
the fixed assessment, to be assessed 
for school rates); Hamilton, Grimsby 
and Beamsville Railway v. A.-G. for 
Ontario, [1916] 2 A. C. 583, P. C. (as 
to the effect of repealing Act de- 
clared® to be for general advantage 
of Canada); Toronto Corporation v. 
Consumers’ Gas Co., [1916] 2 A. C. 
618, P. C. (right of gas company to 
have the interest and use of, and 
space occupied by, their gas pipes 
undisturbed, held within the defini- 
tion of “land” in the Municipal Act, 
1913 (Ontario), ss. 325 (1), 321): 
Par. 930, note 91, ante; Toronto Cor- 
poration v. Toronto Railway, [1916] 
2 Cc. 542, P. C. (construction of 
agreement giving powers to operate 
street railways in Toronto); Toronto 
Electric Light Co., 
Corporation, [1917] A. C. 84, GC. 
(right of electrie light company un- 
der 45 Vict. (Ont.) e. 19, s. 2, to lay 
down and maintain wires, ete., in 
streets); Toronto and York Radial 
Rail. Co. v. Torento Corporation 
(1916), 86 L. J. (P. C.) 119 (consent 
implied by conduct of municipal 


council as condition precedent to con- | 


struction of railway works, and 
franchise of railway company held to 
extend to locus proposed to be used); 
Fidelity and Casualty Co. of New 
York v. Mitchell, [1917] A. C. 592, 
P. Cc. (right to recover compensation 
under accident insurance policy). 
(9) Quebec.—Standard Ideal Co. 
ae Standard Sanitary Manufacturing 
[1911] A. C. 78, P. C. (appeal un- 
ace the Canadian Trade Mark and 


Design Act, 1879 (42 Vict. c. 22), as 
to the registration of the word 
“Standard” as a trade mark; also as 


to carrying on business in the Prov- 
ince of Quebec within the meaning 
of the Quebec Act. 1904 (4-Edw. 7, ec. 


34)): Wyatt v. A.-G. of Quebec, [1911] 
A. C. 489, P. C. (appeal in respect of 
fishing rights): Lapointe v. Larin, 


[1911] A. C. 520, P. C. (appeal under 
the Montreal City Charter (62 Vict. 
ec. 58), s. 14, art. 338); Outremont 
Town v. Joyce (1912), 107 L. T. 569, 
P. C. (appeal as to the meaning of 
the words “opening of street’ and 
macadamising’’); Cedars Rapids 
Manufacturing and Power Co. v. La- 
eoste, [1914] A. C. 569 (appeal as to 
the amount of compensation payable 
under a statute giving powers to ex- 
propriate lands); Canadian Pacific 
Railway v. Fréchette, EPSTo TP ASS: 
871, P. C. (held that, although in 
Quebec, a plaintiff, who has been 
guilty of contributory negligence, is 
entitled to damages less such sum 


to the} 


Ltd. v. Toronto | 


Principles governing the Judicial Commit- 
The Judicial Committee refuse to listen to dis- 
cussions on questions not raised on the pleadings 
and evidence, and not touched by the court below.®” 
Ontario Pow- |} 


The Judicial 


as may be deducted by the jury pro- 
portioned to his culpability, yet he 
cannot recover, if his own negligence 
is the sole effective cause of the in- 
jury); Canadian Pacific Railway v. 
McDonald, [1915] A. C. 1124, PB. C. 
(appeal as to the construction of the 
Revised Statutes of Quebec, 1909, 
arts. 7322, 7329); Thetford Mines 
Town Corporation vy. Amalgamated 
Asbestos Corporation, Ltd., [1916] 2 
A. C. 588 (exemption of mining oper- 
ations from local taxation held not 
to exempt mining plant and machin- 
ery therefrom); Fraser v. Fraserville 
(City), [1917] A. C. 187, P. C. (prin- 
ciple of calculating compensation for 
land compulsorily acquired); Mon- 
treal Street Rail. Co. v. Normandin, 
[1917] A. C. 170, P. C. (irregularity 
in revision of jury list as ground for 
setting aside verdict). 

[da] British South Africa.—(1) 
South Africa.—British South Africa 
Co. v. Lennon, Ltd. (1915), 85 L. J. 
(P. C.) 111, P. C. (appeal from the 
Supreme Court of South Africa), cit- 
ed in Halsbury’s Laws of England, 
title Negligence, Par. 686, note (s); 
Copthall Stores, Ltd. v. Willoughby’s 
Consolidated Co., Ltd., [1916] 1 A. C. 
167, P. C. (appeal as to the law of 
servitudes in Southern Rhodesia). 


(2) Cape Colony.—Stephan  v. 
Cape Town Board of Executors, 
[1909] A. C. 347 P. C. (appeal on the 


construction of a will); Greyvensteyn 
v.' Hattingh, [1911] -A. C.: 355, RP. C. 
(appeal as to right of self-protection 
against locust swarms). 

(3) Natal.—Munro Vv. Didcott, 
[1911] A. C. 140, P. C. (appeal as to 
registration of running lease under 
Natal Law 19, 1884); South African 
Breweries, Ltd. v. Durban Corpora- 
tion, [1912] A. C. 412 (appeal under 
the Natal Municipal Corporations 
Law, 1872 (No. 19, 1872), s. 77). 

(4) Transvaal.—Natal Bank, Ltd. 
v. Rood, [1910] A. C. 570, P. C. (ap- 
peal as to the rights of interested 
parttes under a mutual will upon the 
decease of one of the testators). 

fe] British West Africa.—(1) 
Gold Coast Colony.—Wassaw Explor- 
ing Syndicate, Ltd. v. African Rub- 
ber Co., Ltd., [1914] A. C. 626, P. C. 
(appeal from the Supreme Court of 
the Gold Coast Colony as to the con- 
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firmation of mining and timber con- } 


cessions by certificates of validity 
under the Concessions Ordinance, 
1900 (No. 14), ss. 18, 16). 

(2) Southern Nigeria.—A.-G. of 
Southern Nigeria v. Holt (John) & 
Co. (Liverpool), Ltd., [1915] A. Cc. 
599. P. C., cited in Halsbury’s Laws 
of England, title Waters and Water- 
courses, Pars. 658, 660, 685, 749, 750, 
753, 756. 

{(f] Channel Islands.—Gibbons v. 
Lenfestey (1915), 84 L. J. (P. G.) 
158, P. C. (appeal from the Royal 
Court of Guernsey as to the law of 
easements). 

{g] Isle of Man.—Gill vy. West- 
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In dealing with evidence in the court below, or ques- 
tions as to inferences to be drawn from such evi- 
dence, the Judicial Committee, as a general rule, 
consider that the court below before whom the wit- 
ness appeared are better judges than themselves.®® 
And the conclusion of a jury on matters of facet 
should be upheld, although different from what the 
judges of the court of appeal might have come to.°? 
They will not grant leave to appeal in order to have 
an abstract point of law determined which did not 
arise in the ease,t nor will they give speculative 
opinions on hypothetical questions.” 
nial legislative assembly possessing the right to de- 
termine questions as to the election of its own mem- 
bers, in complete independence of the Crown, dele- 
gated this right to a court of the colony by an Act 
which declared that the decision of such court 
should not be susceptible of appeal, the Judicial 


Where a colo- 


lake, [1910] A. C. 197, P. C. (appeal 
on matters relating to the Isle of 


aeen Appellate Jurisdiction Act, 
[h] Malta.—Strickland v. Strick- 


land, [1908] A. C. 551, P. C. (appeal 
on the construction of powers in 


will). 
West 


{ij Indies.—Jamaica.— 
India 


West Electric Co., Ltd., v. 
Kingston Corporation, [1914] A. C. 
986, P. C. (appeal from the Supreme 
Court of Jamaica as to the meaning 
of the words “a work necessary for 
the working of the tramways” in the 
Tramways Law, 1895, s. 9, and as to 
the construction of the Lands Claus- 
es Law, 1872). 

89. Brown v. McLaughan (1870), 
L. R.» 3B. C458, 

Camilleri (1845), 5 
Moo. P. C.. C..161. 

91. Re McDermott (1866), L. R. 1 
P. .C. 260. 

$2. Salisbury Gold Mining Co. v. 
Hathorn, [1897] A. C. 268 P. C. 

93. Ponamma y. Arumogam, Ex 
parte Ponamma, [1902] A. C. 561, 
P. C.;~Quinlan v. Child, Ex parte 
Quinlan, {4900)/ vAy « Cin ASG. PipGs 
Mitchell v. New Zealand Loan Co., 
Ex parte Mitchell, [1904] A. C. 149, 
P. C., but not as a matter of course 
i avewier v. Quinlan, [190i] A. C. 612, 

.; and see Ex parte Walker, 
fis03] Acs CA TO2 Bs CH 

94. Le Meunier v. Le Meunier, 
[1894] A.C. 283, P. C. 

95. Attenborough v. Kemp (1861), 
14 Moo. P. C. C. 351; Richards v. Bir- 
ley (1863), 2 Moo. P. C. (N..S.) 96; 
Yeo v. Tatem, The Orient(1871), L. R. 
3 P. C. 696; Wilson v. R. (1866), L. R. 
1 P. C. 405; Credit Foncier of Mauri- 
tius, Ltd. v. Paturau & Co. (1876), 35 
L. T. 869, P. C.; Rieken v. Yorke Pe- 
ninsular Justices, [1908] A. C. 454, 

Tooth v. Power, 


PC 
[1891] A. C. 
284. 292, P. C. 


26. 

97. Grey v. Manitoba and North 
Western Rail. Co. of Canada; [1897] 
A. C. 254, P.. C. Compare Victoria 
Corporation v. Patterson, [1899] A. 
C. 615, 619, P. C. See also White 
v. Victoria Lumber and Manufactur- 
ing Co.,/Ltd., [1910] A. C. 606, P. 


‘98. Archambault v. Archambault, 
BE 


v. Fleri 


[1902] A. C. 575, Gi; a AEDEY) v. 
Joyce (1906), 95 L. T. 7 Gs; 
Tshinaumuzi v. A.-G. of Natal, Figo}. 
AvvC. 92480250082 Gs 

99. Toronto Rail. v. King, [1908] 
A. C. 260, 270, P. C.; compare Rail- 


ways Commissioner v. Brown (1887), 
13 App. Cas. 133, 134, P. C.; Phillips 
v. Martin (1890), 15 App. Cas. 193, 
194, P. C.; Cox v. English, Scottish 
and Australian Bank, [1905] A. C. 
168, 170, P. C. 

1. R. v. Louw, Ex parte A.-G. for 
any a of Good Hope, [1904] A. C. 

2. <A.-G. for pb v. Hamilton 
Street Rail., [1903] A. C. 524, P. GC. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Committee refused leave to appeal from a decision 
of the court, although the Act did not mention 
the Crown or its prerogative. And where in a 
colony applications for lands as yet ungranted by 
the Crown had been referred by the legislature to a 
superior court, with directions that it should be 
guided in forming its decisions, which were to be 
final, by equity and good conscience only, and not 
be bound by strict rules of law and equity or by 
any technicalities or legal forms whatever, the Ju- 
dicial Committee considered that such decisions 
could not be looked upon as judicial decisions ad- 
mitting of appeal.t 

Appeals in criminal cases. The Judicial Com- 
mittee do not as a rule advise His Majesty to grant 
appeals in eriminal cases except where questions 
of great and general importance, likely to occur 
often, are raised, and where the due and orderly 
administration of the law is shown to be interrupted, 
or diverted into a new course, which might ere- 
ate a precedent for the future, and’ ‘where there are 
no other means of preventing these consequences.® 

Further powers. His Majesty may refer to the 
Judicial Committee by a general Order in Council, 
continuing in foree till rescinded, any matters 
whatever, besides appeals from the colonies and 
other dominions of the Crown abroad, which His 
Majesty may think fit; and the Judicial Commit- 
tee is to consider them and to advise His Majesty 
thereon in the same way as appeals. Under this 
provision the Judicial Committee has considered 
and reported on such matters as the conduct and 
powers of colonial judges in their office,’ the ju- 
risdiction of a colonial court to commit for con- 
tempt of court,’ the professional behaviour and the 
rights and privileges of practitioners in colonial 
courts,® the power of the Governor of a colony to 


- remit sentences for contempt of court,!® the power 


of the Crown to annex a colony to another, leg- 


3. Théberge v. Laudry (1876), 2 
App. Cas. 102, P. C. But compare 
Crown Grain Co., Ltd. v. Day, [1908] 
A. C. 504. 
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ground that the jury during the trial 
had been in communication with oth- 
ers than their fellows and custodians, 
refused); Balmukand yv. King-Emper- 10. 
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islation in Jersey,!* the privileges of the Jersey 
Bar,'* the powers of the Executive in Guernsey,}* 
the officers of the Royal Court in Guernsey,!® the 
status and jurisdiction of Bishops of the Church of 
England in the colonies,!® and the determination by 
a legislative council of questions concerning a mem- 
ber of their body.17 

1009. Appeals from Canada. In the Dominion 
of Canada there is a Supreme Court of Appea},'s 
to which appeals may be brought from all the courts 
throughout the Dominion (as well as directly to His 
Majesty in Couneil), and whose judgment is in all 
cases 1 final and conclusive, saving any right His 
Majesty may be graciously pleased to exercise by 
virtue of his royal prerogative. The Judicial Com- 
mittee have purposely abstained from laying down 
any rule as to the points which, by leave, an ap- 
pellant may raise upon an appeal from the Supreme 
Court of Canada. That must depend on the special 
circumstances of each ecase.2° Leave will not, how- 
ever, be granted when the case is not one of gray- 
ity, involving matter of public interest, or some im- 
portant question of law, or affecting property of 
considerable amount.?! A case, however, may be of 
a substantial character, may involve matters of gen- 
eral public interest, and may raise important ques- 
tions of law; and yet the judgment from which 
leave to appeal is sought may appear plainly right, 
or at least be unattended with sufficient doubt to 
justify their Lordships in advising His Majesty to 
grant leave to appeal.?? And if a suitor elects to 
go to the Supreme Court instead of to His Maj- 
esty in Council direct, the Judicial Committee will 
not give him assistance except under special cir- 
eumstances. It is different when a suitor is taken 
before the Supreme Court because he cannot help 
16,28 

1010. Appeals from Australia. In the Common- 
wealth of Australia the High Court is a court of 
8 Moo. P. C. C. 157; Re Wallace 
(1866), L. R. 1 P. C. 283; Re Pollard 


(1868), L. R. 2 P. C. 106. 
Re a Special Reference from 


4 Moses v. Parker, 
MoReS [1896] A. C. 245, P. Cc 


Ex parte} 


Esnouf v. A.-G. for) Jersey 


(1883), 8 App. Cas. 304, 308, P. C; 


cr, [1915] A. C. 629, P. C. (on a peti- 
tion for leave to appeal against con- 
viction for murder and sentence of 
death, held that the Jucicial Commit- 


Riel y. R.- (1885), 10 App. Cas. 675,| tee of the Privy Council, not being 


P. C.; Re Dillet (1887), 12 App. Cas. 
459, P. C.; Falkland Islands Co. v. R. 
(1863), 1:Moo.. PP. iC: ,C. CN.S.). 299, 
312; Ex parte Deeming, [1892] A. C. 
422, P. C.; Kops v. R., Ex parte Kops, 
[1894] A. C. 650, P. C.; Ex parte Ca- 
rew, [1897] A. C. 719, P. C.; Ex parte 
Aldred) [1902]; -A.wG% 815),P.1.C4. Rov, 
Bertrand. (1867), L. R.:1,P. C. 520, 
530. Compare Re McDermott (1866), 
L. R. 1 P. C. 260; and see R. v. Mur- 
phy (1868), b. R. 2.P.1C: 6257, y. 
Coote (1873), L. R. 4 P. C. 599; Badg- 
er v. A.-G. for New Zealand (1907), 
97 L. T. 621; Brown v. A.-G. for New 
Zealand, [1898] A.C. 234, P. C.; 
Re R. v. Marais, Ex parte Marais, 
[1902]A. C. 51, P. C.; Nelson v. R., 
[1902] A. C. 250, P. C.; Tshingumuzi 
v. A.-G. of Natal, [1908], A. C. 248, 
P. C. See also Vaithinatha Pillai v. 
King-Emperor (1913), 29 T. L. R. 
709, P. C. (successful appeal against 
eonviction for murder and sentence 
of death); Lanier v. R., [1914] A. C. 
221, P. C. (successful appeal against 
conviction and sentence for embezzle- 

Ibrahim v. R., [1914] A. C. 
, P. C., per Lord Sumner, at_ pp. 
614, 615, 616; Arnold v. King-Em- 
peror, [1914] A. C. 644, P. C.; Clifford 
v. King-Emperor (1914), 83 L. J. 
(P. C.) 152 (Judicial Committee held 
not to sit as a court of criminal ap- 
peal with powers to go into ques- 
tions of evidence and procedure); 
Armstrong v. R. (1913), 30 T. L. 


R.! (1853), 8 Moo. P. C. 


a court of criminal appeal, could not 
postpone the execution of the sen- 
tence, although it would be carried 
out long before the petition could be 
heard, and that, the matter being one 
for the Executive, the petitioner’s 
advisers should notify the Govern- 
ment of India that the petition was 
pending); Dal Singh v. King-Emperor 
(1917), 86 L. J. (P. C.) 140 (appeal on 
ground of improper admission of 
non-essential evidence dismissed and 
principles stated on which the Com- 
mittee acts). 

6. Judicial Committee Act, 1833 
(3 & 4 Will. 4, ¢. 41), s. 4; Appellate 
5 eer aaa Act, 1908 (8 Edw. 7, c. 

pisnb. 

7. Re Wells (1840), 3 Moo, P. C.C. 
216; Smith v. Sierra Leone Justices 
(1841), ibid. 361; Island of Grenada 
(Representatives) Vv. Sanderson 
(1847). 6 Moo. P. C. C. 38; Montague 
v. Van Diemen’s Land (Lieut.-Gover- 
nor) (1848), ibid. 489; Cloete v. R. 
(1854). 8 Moo. P. C. C. 485; Re Ram- 
say (1870), L. R. 3_P. C., 427. See 
Re Lai Hing Firm, Chang Hang Kiu 
v. Piggott, [1909] A. C. 312, P. C.. 

8. McDermott v. British Gui- 
ana (Judges), (1868), L. R. 2 P. C. 
341. 


9. Re Monckton (1837), 1 Moo. P. 
Cc. C. 455; Smith v. Sierra Leone Jus- 
tices (1848), 7, Moo. P. C. C. 174; 
Rainy v. Leone 
C. 47; Emerson 


Sierra 


215, P. C. (leave to appeal, on the! v. Newfoundland (Judges) (1852-4), 


Justices | P 


ponethane Islands, [1893] A. C. 138, 


11. Re Island of Cape Breton 
(1846),).5, Moo..P. C..C. 259. 

12. Re States of Jersey (1853), 9 
Moo. P. C. C. 185; Re Same (1862), 15 
Moo. P. C. C. 195; Re Same, Re Gi- 
baut (1858), 11 Moo. P. C. C. 320. 

13. The Jersey Bar (1859), 13 
Moo, P..,C...C., 263. 

14. Re Royal Courts of Guernsey 
(Bailiff and Jurats) (1844), 5 Moo. 
Pov. iC.: 49 


15. Re States of Guernsey (1861), 
14 Moo. P.)C. C. 368: 

16. Re Natal (Bishop) (1864), 3 
MO0, Pow. C. (Ni Sa) fib: 

17. <A.-G. of Queensland v. Gibbon 
(1887), 12 App. Cas. 442, P. C. A 

18 Established under authority 
of the British North American Act, 
1867 (30,& 31 Vict. c...3), s, 101, by 
the Supreme and Exchequer Court 
Act, 1875 (38 Vict. e. 11), re-enacted 
by Revised Statutes of Canada, 1906, 
@:; 139, 

19. Revised Statutes of Canada, 
1906, c. 139, s. 59. 

20. St. John’s Corporation v. Cen- 
tral Vermont Rail. Co. (1889), 14 App. 
Cas. 590, P. C., at _p. 595. 

21. Prince v. Gagnon (1882), 8 
App. Cas. 103, 105, P. C.; Ewing v. 
Dominion Bank, [1904] A. C. 806, 

Les 


Perc: 

22. La Cité de Montréal v. 
Ecclésiastiques du Seminaire de St. 
Sulpice de Montréal (1889), 14 App. 
Cas. 660, 662, P. C., followed in 
Townsend vy. Cox, [1907] A. C. 514, 
oy 
23. Clergue v. Murray, Ex parte 
Clergue,,,[1903].A..C, 521, 523, P. C.; 
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appeal from— 

(1) Any justice or justices exercising the original 
ane of the High Court; 

(2) Any other federal court. or court exercising 
federal jurisdiction, or the Supreme Court of any 
State, or any other court of any State from which 
at the establishment of the Commonwealth an ap- 
peal lay to His Majesty in Council; 

(3) The Inter-State Commission, as to questions 
of law only. 

Tn all such cases its judgment is final and con- 
clusive.24 No appeal lies to His Majesty in Coun- 
cil from the High Court on constitutional questions 
unless the High Court certifies that the question 
ought to be determined by His Majesty in Council.” 
With this exception, His Majesty’s prerogative to 
grant special leave is unimpaired. 

1011. Principles on which special leave to ap- 
peal is granted. Applications for special leave to 
appeal from the High Court will be treated by the 
Judicial Committee in the same manner as appli- 
cations for special leave to appeal from the Supreme 
Court of Canada.2®  Aceordingly in a case where 
there was no question of law upon which the judg- 
ment below could be objected to, but a mere ques- 
tion of private right, which, though of a substan- 
tial character, involved no question of public impor- 
tance, the Judicial Committee refused to recommend 
His Majesty to grant leave to appeal from the 
High Court.27 And in a case where the High Court 
had refused to follow the decision of the Judicial 
Committee, but the Commonwealth Parliament had 
passed an Act affirming that decision, the Judicial 
Committee refused special leave to appeal, the 
amount at stake being small, and the controversy 
being closed.28 And, as in cases from the Supreme 
Court of Canada, where the parties asking for spe- 
cial leave to appeal to His Majesty in Council think 
fit to appeal to the High Court instead of coming 
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direct to the Judicial Committee from the State 
court, as they can if they choose,?° and the judg- 
ment appealed from is affirmed in the High Court, 
their Lordships will not as a rule entertain a peti- 
tion for special leave to appeal. Not that they 
disclaim their power to do so, but a very special 
case must be made to induce them to exercise their 
ower.°? 

1012. Appeals from State courts. On the as- 
sumption that the right of appeal to His Majesty 
in Council from the Supreme Court of Queensland 
had been taken away by the Judiciary Act of the 
Commonwealth,*1 it was decided by the Judicial 
Committee that that Act was not retrospective, and 
therefore did not take away a right of appeal to 
His Majesty in Council vested in the appellants at 
the date of the passing of the Act.?2 But no au- 
thority is given to the Commonwealth Parliament 
under the Commonwealth Constitution Act *? to 
take away the right of appeal to His Majesty in 
Council from a judgment of a State court as to the 
State’s power to impose taxation in respect of his 
salary upon an officer of the Commonwealth resi- 
dent in the State and receiving his salary therein,?* 
nor apparently from any other judgment of a State 
court.*° 

1013. Appeals from South Africa. In the Union 
of South Africa there is no appeal from the Su- 
preme Court or from any division thereof to the 
King in Council; saying, however, any right which 
the King in Council may be pleased to exercise to 
grant special leave to appeal from the Appellate 
Division of the Court to His Majesty in Council. 
Nor is any right of appeal to His Majesty in 
Council from any judgment of the Appellate Di- 
vision of the Supreme Court under or in virtue 
of the Colonial Courts of Admiralty Act, 1890,*° 
affected.*7 


Vv. INDIA 


§ 26] A. Definitions. 

1014. Constitutional position of India. From a 
strict constitutional point of view, India may be 
said to rank as a Crown colony, for the Crown re- 
tains complete control over its administration, and 
all the members of its legislature are nominated 
by the executive. Jt occupies, however, a po- 
sition apart from the Crown colonies proper because 
of its extent and its complex constitution. This 
constitution has, for historical reasons, been mainly 
framed by means of Acts of Parliament,’ and not 
through the prerogative action of the Crown. 

1. India and British India. - 

1015, Extent of India. India in a_ political 
sense ** ig both larger and smaller than the geo- 
graphical area of that name. It does not include 
followed in pate he hic Rail. v. 
Blain, [1904] A. C. 453, P, 

24, Bauamtoneraalep of "A stehiia 
Constitution Act, (68 & 64 Vict. ec. 
12), schedule, art, 73. 

See also A.-G 


26, Ibid. art, 74. 
for New South Wales v. Collector of | 381, 382, P. CG 


[1903] A. C. 471, 


ers v. Brown, 


| part of the dominions of the Crown. 


29. See Peninsula and _ Oriental 
Steam Weer ‘Son v. Kingston, 


30. Victorian hatteny Commission- 
Ex parte 
Railway Commissioners, [1906] A. C. 


the French and Portuguese possessions within the 
peninsula, nor the adjacent island of Ceylon. It 
does include Burma on the further side of the Bay 
of Bengal, the Andaman and Nicobar Islands lying 
in that bay, the Laccadive Islands (buf not the 
Maldives) off the western coast, and the whole 
of the westward extension of the mainland called 
Baluchistan; also the settlement of Aden in Arabia 
and the island of Perim at the mouth of the Red 
Sea.?? 

The word ‘‘India’’ also includes dependent States 
and other areas which are not properly part of the 
dominions of the Crown. 

1016. British India. British India, on the other 
hand, consists of that area of India which forms 
So far as 
Edw. 7, ¢c. 9), s. 106. See, however, 
Order in Council dated 16th Decem- 
ber, 1912, amending Order in Council 
of 15th February, 1909, regulating 
appeals from the Supreme Court cf 


the Colony of Sierra Leone and the 
Circuit Court of the Protectorate of 


Victorian 


Customs for New South Wales, 31. aes wei Act, 1903 (No. 6 of| Sierra Leone to His Majesty in Coun- 
[1906] A. C. 548, P. C. pps), 8. 39 (2). cil. 

26. Daily Telegraph Newspaper Colonial earch Refining Co. v. 38. The old style “the East In- 
Co, v. McLaughlin, [1904] A. GC. 776, Teting [1905] A. 369, P. C. dies” is still frequently used in offi- 
P,_C. See p. 635, ante. 33. Ghuimeneéaith of Australia| cial papers laid before Parliament as 

27. Wilfley Ore Concentrator Syn-| Constitution Act (63 & 64 Vict. c. 12).| synonymous with “India” in this 
dicate, Ltd. v. N, Guthridge, Ltd., 34. Webb v. Outrim, [1907] A. C.| sense. 

[1906] A. C. 648, P. 1p PE io 39. Aden and its dependencies, 

28. New South Wiles Taxation 35. Tbid., p. 92. which are administered as part of 


Commissioners v, 
C., 214, BP. C, 


Baxter, [1908] A. 36. 


53 & 64 Vict. c. 27. 
37. South Africa Act, 


Bombay, are defined in s. 2 of the 


1909 (9 Aden» Laws Regulation (II. of 1891). 


For later canes, developments and changes in ‘in the law se see cumulative Annotations, same title, page and note number, 
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regards every Act of Parliament passed since 1889, 
‘‘British India’’ means *° all territories and places 
within His Majesty’s dominions which are for the 
time being governed by His Majesty through the 
Governor-General of India, or through any gover- 
nor or other officer subordinate to the Governor- 
General; and ‘‘India’’ means *! British India to- 
gether with any territories of any native prince or 
ehief under the suzerainty of His Majesty exercised 
through the Governor-General of India, or through 
any governor or other officer subordinate to the 
Governor-General.*? 
[§ 27] 2. Native States. 

1017. The Native or Feudatory States, from the 
constitutional point of view, lie entirely outside 
British India. They vary ertremely in origin, in 
history, in area, and in political power; but all 
alike possess certain attributes of sovereignty, 
and all alike are under the suzerainty of the Crown. 
Their number is approximately 675, though some 
of these consist of no more than a single village. 
Their total area is about 824,000 square miles, and 
their total population about 68,000,000 souls. 

It is probably impossible to attempt the definition 
of a Native State, or even to ascertain the precise 
status of its ruler, if there be one. The accepted 
test is that the inhabitants are not British subjects 
properly so called, that they are not amenable to 
ordinary British jurisdiction, and that they do not 
pay revenue.** 

1018. Status. The precise status of any Native 
State, and its relations with the British Govern- 
ment, are determined only in part by the treaties 
that may have been entered into with its chief, or 
by the sanads (or patents) that may have been 
granted to him. In addition to such documentary 
evidences, there exists a general body of principles 
and rules which express the paramount authority 
of the Crown and at the same time limit the sov- 
ereignty of every ruling chief; and, from the na- 
ture of the case, the final interpretation of these 
principles and rules rests with the British Govern- 
ment.** 

1019. Subordinate sovereignty. Only certain at- 
tributes of sovereignty *® belong to ‘the Native 
States. For example, they possess no international 
character, either as against foreign Powers or as 
among themselves. Their subordination to the Brit- 
ish Crown is conveniently expressed by the vague 
term ‘‘suzerainty,’’ which is employed in recent 
Acts of Parliament *® in substitution for the less 
accurate term ‘‘alliance’’ used in earlier statutes.47 

On the other hand, the larger States, e.g., Hydera- 
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bad and Baroda, possess certain of the recognised 
powers of sovereignty. The chiefs conduct every 
department of internal administration in their own 
name, and without interference except in case of 
gross misgovernment. Supreme authority—execu- 
tive, legislative, and judicial—is vested in their per- 
sons, which are not subject to the jurisdiction of 
any British court, civil or criminal. They exercise 
over their own subjects the powers of life and 
death, of levying taxes, of enlisting troops, of coin- 
ing money, of issuing postage stamps. 

Certain native rulers have consented to restrict 
or abandon some of these powers, out of considera- 
tion for the common interests of the Empire; and 
in all cases the paramount power exercises super- 
vision through a resident or political agent,‘® whose 
advice in the last resort has the force of a com- 
mand. 

Occasions have arisen when it has been found 
necessary to arraign chiefs for heinous crimes be- 
fore a specially constituted tribunal,*® or to depose 
them for persistent misconduct and disloyalty,®® or 
even to break up the integrity of a Native State.5? 
But since the pacification that followed the Mutiny 
of 1857, the theory of annexation by ‘‘lapse’’ has 
been disavowed, succession by adoption in default 
of natural heirs has been universally granted, no 
territory has been compulsorily transferred from 
native to British rule, and the status of a ruling 
chief is secure. 

1020. Power of chief, While every Native State 
possesses some mark of independence, in that it is 
not subject to ordinary British law, the degree of 
authority actually exercised by the ruling chief 
varies very considerably. The minimum is repre- 
sented by the right of collecting land revenue, with 
which is usually associated some measure of civil 
and criminal jurisdiction. But in the smaller States 
the judicial power of the chiefs is strictly limited 
to petty offences, all serious crimes being reserved 
for the decision of British political agents, whose 
jurisdiction is derived from the inherent prerogative 
of the paramount power. Sentences of death, or 
imprisonment for life, require confirmation from 
political agents in all States except the very larg- 
est. Criminal jurisdiction over Huropean British 
subjects is everywhere reserved for a British High 
Court. 

In all Native States certain areas—such as resi- 
dencies, military cantonments, and railway lines >” 
—are treated as detached portions of British terri- 
tory, and excluded altogether from the jurisdiction 
of the chiefs.** 


40. Interpretation Act, 1889 (52 &|Chhotamlal (1905), L. R. 33 Ind. App.| lal Chhotamlal, supra. 


53 Vict. c. 63), s. 18 (4); (Indian) | 1. 


For the cession of British terri- 49. The Maharaja of Panna, in 


General Clauses Act, 1897 (X. of} tory to a Native State, see Damodhar| Central India, was tried and found 


1897), s. 3 (7): 


41. Interpretation Act, 1889 (52 &|R. 3 Ind. App. 102. 
44, See Sir C. U. Aitchison, Trea-| Council that the commission appoint~- 


53 Vict. c 63), s. 18 (5); (Indian) 


Gordhan y. Deoram Kanji (1876), L.| guilty of privity to murder in 1902, 


In this case it was held by the Privy 


General Clauses Act, 1897 (X. of/ ties etc. relating to India, mentioned|ed by the Governor-General, which 


1897), Ss. 5 (21). in note 53. post. 
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“administered| 46. Interpretation Act, 1889 (52 &| Singh v. Secretary of State for India 
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take into account 


areas” and “tribal territories’; see p.|53 Vict. c. 63), s. 
chiefs are 
diction) Order in Council, 1902, ex-| dressed as “Royal,” but they bear ae 
pressly applies to “territories adja-| the title of “His Highness,” and rank deposed in 1875. 
among one another according to the 51. The State 
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These definitions seem to be 45. “Life and Speeches of Sir H.| any sense a court from which an ap- 


peal would lie (Maharajah Madhava 


t d-| 239). 
a aes Bo. The Gaekwar of Baroda was 


of Jhalawar, in 


43. See Empress v. Keshub Moha-| number of guns in the salute award-| Rajputana, was dismembered in 1897. 


jun (1882), Indian Law Reports, 8|ed to them by the paramount power. 


52. The extent of this jurisdic- 


Calcutta, 985, and Re Bichitranund 48. “Political agent” is defined in| tion as regards railways was re- 
v. Bhugbut Perai (1889), Indian Law| the General Clauses Act, 1897 (X. of | viewed by the Privy Council in the 


Reports, 16 Calcutta. 667; also the|1897), s. 3 (40). 
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his “Life and Speeches,” pp. 320-325.| ultimate appeal is to the Governor-| App. 137. 


The status of Kathiawar was consid-| General in Council, or to the Gover- 
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53. An example of the restrictions 
Native 


chand Devchand v. Azam Sakarlal’ (Hemchand Devchand v. Azam Sakar~ State may be found in the Instru- 


~ 


538 [18C. J.] 
[§ 28] 8. Administered Areas and Tribal Ter- 
ritories. 
1021. Administered areas. Apart from Native 


States proper, two other classes of territory which 
are outside British India require to be distinguished. 
There exist, on the one hand, certain considerable 
areas that have been acquired by permanent lease 
or some similar arrangement, under which the sov- 
ereignty hag not passed to the Crown, but every 
function of administration is exercised by the Gov- 
ernor-General in Council in virtue of the authority 
so transferred,** Berar is an example of such ‘‘ad- 
ministered areas,’’ 5° 

1022. Tribal territories. There exist also certain 
‘tribal territories’? on both the north-western and 
north-eastern frontiers, where the inhabitants do 
not recognise any prince or chief, but which are no 
less certainly under the suzerainty of the Crown.°® 

§ 29] 4. Natives of India, 

1023. Status of natives. The political status of 
natives of India gives rise to some curious ques- 
tions that are not easy of determination. Before 
the government bad passed from the Company to 
the Crown it was a matter of doubt whether natives 
of India (except in the island of Bombay, which 
had once been a Crown possession) were ‘‘ British 
subjects,’’? as that term was occasionally used in 
Acts of Parliament relating to India.®’ Since the 
Government of India Act, 1858,°% this doubt can no 
longer exist, so far at least as natives of British 
India are concerned; and it is matter of common 
knowledge that two of them have been elected mem- 
bers of Parliament. But the old doubt still remains 
with regard to the subjects of Native States.°° No 
distinetion of race; colour, or religion affeets the 
political status of a British subject in the United 
Kingdom, though British colonies with representa- 
tive government may have decided to enact other- 
wise. The same rule, so far as regards eligibility 
for public office, was applied to India by statute 
as early as 1833,°° 

It should, however, be stated that, under regula- 
tions made by the Seeretary of State for War, 
candidates for commissions in the British Army 


ment of Transfer by which Mysore 

was restored to its Hindu Raja in| position as _ British 

1881. See also Sir CG. U. Aitehison,| doubts whether they would be ca- 
Treaties, Hngagements, and Sanads|pable of obtaining a certificate of 
relating to India and Neighbouring | naturalisation as aliens. 


Countries, published by authority 
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born subject of the Ameer of Afghan- 62. 
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must be ‘‘of pure Huropean descent’’; and a simi- 


lar regulation is adopted by the Admiralty for 
cadetships in the Royal Navy. As to the Civil 
Service of India, it is expressly provided by stat- 
ute © that all ‘‘natural born subjects’’ of the Crown 
may be admitted for examination, thus including 
natives of India, but apparently not the subjects of 
Native States. The regulations on thir point for 
other services filled up by recruitment in England 
vary. For the Indian Medical Service, candidates 
must be natural born subjects of Kuropean or Hast 
Indian descent ;°* for the Indian Police, they must 
be British subjects of European descent;% for the 
Forest Service, they must be natural-born British 
subjects ;°* for the Public Works Department, one- 
tenth may be natives of India who are British sub- 
jects.% 

With regard to appointments made in India, 
the only statutory qualification of ‘‘native of India’’ 
is to be found in the enactment giving power to 
appoint such to offices otherwise reserved for the 
Civil Service.**® For that purpose the expression is 
interpreted to include ‘‘any person born and domi- 
ciled in British India, of parents habitually resident 
in British India, and not established there for tem- 
porary purposes only.’’ This definition is, of course, 
exclusive of race; it has been construed to include 
persons born or domiciled in a Native State. 

As explained later,°’ European British subjects, 
as defined in the Criminal Procedure Code, enjoy 
certain privileges in criminal trials; as also do 
other Europeans and Americans to a less extent. 
Finally it may be mentioned, that the Governor- 
General in Council has a statutory power °° to au- 
thorise a High Court to exercise jurisdiction over 

‘Christian subjects’’ of the Crown resident in Na- 
tive States. 

[§ 30] B,. The Government in England—l. The 
Crown. 

1024, East India Company. Down to the year 
1858 India was governed by the Hast India Com- 
pany, which had conquered the country with its 
own resources, and had concluded treaties in its 
own name with the native powers.® 


106), except s. 4, provides that the 
Secretary of State in Council may 
make rules for the examination of 
“British subjects’ for admission ‘to 
the Indian Civil Service. 
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‘tribal territories’ are not distin- 
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the Company, as_ trustee for the 
Crown, was recognised from an early 


See Government} date in Acts of Parliament. More- 


guished from Native States, but both 
alike are coloured yellow; Nepal and 
Bhutan, as enjoying a larger meas- 
ure of independence than other Na- 
tive States, are colottred green. 

6567. See Fifth Appendix to Report 
of Select Committee of House of 
Commons in 1831, pp. 1114, 1142, 1146, 
et seq,, 1168, 1178, 1229, 

68. 21 & 22 Vict. c. 106. 

59. Ilbert, Government of India, p. 
$92, is of opinion that, for interna- 


of India Act, 1915 (6 & 6 Geo. 5, ¢. 
61), s. 96; Government of India 
(Amendment) Act, 1916 (6 & 7 Geo. 
b,c. 87), By. .d» 

61. Government of India Act, 1858 
(21 & 22 Vict..c. 106), s. 32. Gov- 
ernment of India Act, 1915 (5 & 6 
Geo. 6, c. 61), s. 97, as amended by 
Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, c. 37), 8, 4, 
which repealed the Government of 
India Act, 1858 (21 & 22 Vict. Cc, 


over, since the passing of the East 
India Company Act, 1784 (24 Geo. 3, 
sess. 2, c. 25), the ultimate control 
over the government of India was 
exercised by a minister of the Crown 
(the President of the Board of Con- 
trol), the Directors of the Company 
being bound to issue in their own 
name all orders received from him. 
This anomalous system of ‘double 
government” did not survive the 
Mutiny. The Hast India Company 


For later canes, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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The Act for the Better Government of India, 
1858,° transferred the government from the Com- 
pany to the Crown, and deelared that India should 
heneeforth be governed by and in the name of the 
Crown, It also created the office of a new Seere- 
tary of State, to exereise all the powers formerly 
exercised either by the Direetors of the Company 
or by the Board of Control, and established a Coun- 
cil of India. Iinally, by a statute passed in 1876," 
the Sovereign was enabled to make an addition to 
the royal style and title as Empress (or Emperor) 
of India. 

'§ 31] 2. Parliament. 

1025. The authority of Parliament over India is 
for the most part indirect. It has ereated the con- 
stitution of the Government, both at home and in 
India; and it alone has the power of amending 
that constitution. Its consent is neeessary for the 
borrowing of money in the United Kingdom by the 
Secretary of State. Its power to lewislate for India 
is supreme,” but is rarely exereised. The revenues 
of India are not under its control, but they must 
not be applied to defraying the expenses of military 
operations beyond the frontier without the consent 
of both Houses, except for preventing or repelling 
actual invasion or under other sudden or urgent 
necessity.” The salary of the Seeretary of State 
is not included in the annual estimates voted by 
the House of Commons. It is, however, provided 
that detailed accounts of receipts and disbursements, 
both in India and in England, shall be laid before 
Parliament annually, together with a report ex- 
hibiting the moral and material progress of the 
ecountry.7! The Home accounts are further subject 
to examination by an independent auditor, whose 
report must likewise be presented to Parliament 
every year.” 

In aecordanee with constitutional practice, the 
Seeretary of State, as a Minister of the Crown, is 
responsible to criticism, and, if oeeasion should 
arise, to censure, in either House of Parliament; 
and this responsibility is shared with the Cabinet, 
of whieh he is always a member."® 

The earliest direet interposition of Parliament in 
the government of India, as opposed to the affairs 
of the Company at home, is contained in the Hast 
India Company Act, 1772,’ which nominated War- 
ren Hastings to be the first Governor-General and 
also his four colleagues as councillors. The strong- 
est expression of its supreme authority is to be 
found in the Government of India Act, 1833,78 
whieh, while conferring new legislative powers upon 
the Governor-General in Council, expressly declared 
that ‘fa full, complete, and constantly existing 
Act, 1784 (24 Geo, 3, sess. 2, c. 26), 
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right and power is intended to be reserved to Par- 
liament to control, supersede, or prevent all pro- 
ceedings and acts whatsoever made by the Gover-~ 
nor-General in Council, and in all respects to legis- 
late for the said territories and all the inhabitants 
thereof in as full and ample a manner as if this 
Act had not been passed’’; and further required 
all laws and regulations made by the Governor- 
General in Council to be laid before both Houses 
of Parliament. Under the statutes constituting the 
existing Indian legislatures their enactments are 
not required to be laid before Parliament; but they 
are prohibited from passing any law ‘‘which may 
affeet the authority of Parliament.’’*® All regula- 
tions for admission to the Civil Service of India, 
made by the Secretary of State with the advice of 
the Civil Service Commissioners, must be forthwith 
laid before Parliament.8° By the statute authoris- 
ing the formation of what is called the ‘‘Statutory 
Civil Service,’’ it is provided that every resolution 
of the Governor-General in Council defining the 
qualification of ‘natives of India’’ shall not have 
foree until if has been laid for thirty days before 
both Houses of Parliament.®! 

Finally, the Indian Councils Act, 1909,82 requires 
all regulations made by the Governor-General in 
Council coneerning the reformed legislative coun- 
cils to be laid before Parliament, and further pro- 
vides that an executive council shall not be es- 
tablished for any Province under a Lieutenant-Goy- 
ernor if either House of Parliament present an 
address to the contrary.®?” 

[§ 32] 38. The Secretary of State. 

1026. The powers and duties of the Secretary of 
State (popularly ealled the Secretary of State for 
India) are derived partly from the Act of 1858 8° 
and partly also from his constitutional position as 
adviser of the Crown.’ He is appointed by the 
delivery to him of the seals of office. Since in 
theory the office of Secretary of State forms a unit, 
though there are five officers, each of the Seere- 
taries of State is capable of performing the duties 
of any of the others. 

The eonduet of all business in the United King- 
dom in relation to the government of India is sub- 
ject to the direction of the Secretary of State, and 
all official communications and orders must be signed 
by him. It is on his advice that all appointments 
by the Crown are made, and he has the power of 
dismissal. As inheriting the powers of the Court 
of Directors and of the Board of Control, he has 
authority to superintend, direct, and control all 
aets, operations, and concerns which in any wise 
relate to or concern the government or revenues of 
“Imperial Gazetteer of India,” 


has been repealed by the Government 


of India (Amendment) Act, 1916 (6 
& 7 Geo. 56, ¢, 87), & 7 .(2)s 
70. Government of India Act, 


1858 (21 & 22 Viet, e. 106); Govern- 
ment of India Act, 1915 (5 & 6 Geo, 
5, ¢. 61), s. 1. 

Royal Titles Act, 1876 (89 & 40 
. 10); Government of India Act, 

(5 & 6 Geo. 6, ¢ 61), 8, 1. 

72. Its powers were expressly re- 
served by the Government of India 
Act, 1833 (8 & 4 Will. 4, c. 85), s. 51, 
which established the first local leg- 
islature for India. The power of 
Parliament was expressly reserved 
by the Government of India 
1915 (6 & 6 Geo. 5, c, 61), 3. 


i. 

7a. Government of India Act, 1858 
(21 1&) 22 Viet. ce, Gira, 65. The 
precise meaning of this provision 
has been repeatedly discussed in 
Parliament, 


28, 1868; Parliamentary Debates, 8rd 
series, Vol. 240, May 20, 21, 28, 1878; 
Parliamentary Debates, 8rd_ series, 
Vol. 2438, December 16, 17, 1878; Par- 
liamentary Debates, 8rd series, Vols. 
272, 278, July 27, 31, 1878; Parliamen- 
tary Debates, 8rd_ series, Vol. 295, 
March 5, 9, 16, 1885; Parliamentary 
Debates, 3rd series, Vol. 302, January 
25, 1886; the Government of In- 
ae Act, 1915, (66 Geo. 5, c. 61), 8s. 


74. Government of India  Aet, 
1858 (21 & 22 Vict. c. 106), s. 53. The 
debate on this financial statement is 
sometimes called the discussion of 
the Indian Budget. 5 & 6 Geo, 5, ec. 
61, s. 26, as amended by Government 
of India (Amendment) Act, 1916 (6 
& 7 Geo. 5b, ec, 87), Sched. T. 

75. Government of India Act, 1858 
(21 & 22 Vict. c. 106), s, 52.) Govern- 
ment of India Act, 1915 (5 & 6 Geo, 


See Parliamentary De-| Bho G1), 3 2% 


Vol. IV., p. 40. 

77. 13 Geo. 3, c.. 63. 

78.) 3 & 4 Will. 4,.c. 85, s., 51. 

79. Indian Councils Act, 1861 (24 
& 25 Vict. c. 67), s. 22.. The Govern- 
ment of India Act, 1915 (5 & 6 Geo. 
5, c 61), s. 65 (2) 

80, 
aapy at Vict. ¢c, 106), si 32. 


Government of India Act, 1858 
Ibid., s. 


7 ; 

81. Government of India Act, 1870 
83 & 34 Vict. c. 8), s. 6. Ibid. s. 99 
82. 9 Edw. 7, c. 4. Ibid. ss. 74, 
76, as amended by Government of In- 
dia (Amendment) Act, 1916 (6 & 7 
Geo. 5, ¢, 87), s. 1 (2). 

821%. Government of India Act, 
1915 (5 & 6 Geo, 5, c. 61), s. 55. 

83. Government of India Act, 1858 
22 Vict. «.. 106). Ibid, ss. 2, 


84. ‘Imperial Gazetteer of India,” 
Vol, IV., pp. 36-38, 
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India, and all grants of salaries, spadieians and 
allowances, and all other payments and charges 
whatever out of or on the revenues of India.*° In 
many matters, however, he is required to exercise 
his duties ‘‘in Council’’; and in a few important 
matters the concurrence of a majority of the mem- 
bers of the Council is necessary.*® 
[§ 33] 4, The Council of India. . 

1027. The constitution of the Council of India, 
as originally established in 1858,°7 has been con- 
siderably modified by subsequent legislation.®® It 
now consists of not more than fifteen and not less 
than ten members. Unless nine of the existing 
members have served or resided in India for at 
least ten years and have not left India more than 
five years before their appointment, the person 
appointed to fill the vacancy must be so qualified. 
The term of office is henceforth seven years, and 
the salary is £1,000. 

A member of Council is not capable of sitting 
in Parliament. The office is held for the allotted 
term during good behaviour, subject to removal by 
the Crown on an address from both Houses of 
Parliament. Appointments are made by the Sec- 
retary of State, not by the Crown. Quite recently 
a Hindu and a Mahomedan have been appointed. 

1028. Position of Council. The Council of India 
is an advisory body, representing the local and 
business experience of the former Court of Di- 
rectors. But its statutory functions are not con- 
fined to advice. It has the duty imposed upon it of 
conducting, under the direction of the Secretary of 
State, the business transacted in the United King- 
dom in relation to the government of India, and 
the correspondence with India.8®° It must meet at 
least once in every week, and five members consti- 
tute a quorum.°° 

All communications to and from India must either 
be submitted to a meeting of the Couneil, or else 
must be placed on the Council table for seven days 
before being issued;®! but this rule does not apply 
to two classes of cases, termed ‘‘secret’’ and 
‘‘urgent.’’?°? The former class consists of commu- 
nications relating to war and peace or to Native 
States [which, under the Act of 1793,°% were re- 
ferred to a committee of secrecy of the former 
Court of Directors;] the latter class includes any 
communication which the Secretary of State may 

85. Government of India Act, 1833 |5, c. 61), 
(3_& 4 Will. 4, c. 85), s. 25. Ibid. 

86. See Par. 1029, post. 

87. Government of India Act, 1858 
(21 & 22 Vict. ec. 106), ss. 7, 10, 11, 12, 
TEAS 20s, lO 2, 23. 

88. Government of India Act, 1869 
(32 & 33 Vict. c. 97), ss. 1, 2, 3, & qe 
Council of India Act, 1876 (39° & 46 
Viet. e. 7); Council of India Reduc- 
tion Act, 1889 (52 & 53 Vict. ¢. 63); 
and Council of India Act, 1907 (7 
Edw. 7, c. 35). Government of India 
rok 1915 (5 & 6 Geo. 5, c. 61, ss. 3, 


The council consists of not more 
than fourteen nor less than ten mem- 


91. 


5, ¢.-61), Ss 


Geo. 


Sched. I 
93. 


Si6> (a): 
act notwithstanding any vacancy in 
their number (ibid., s. 6 (2) ). 

Government of India Act, 1858 
(21 & 22 Vict. c. 106), s. 24, 
ment of hae Act, 1915 (5 & 
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92. Coueuaet of India Act, 1858 
(21 & 22 Vict, c. 106), ss. 26, 27. 
ernment of India Act, 1915 (5 
5, c. 61), ss. 12, 18, as amended 
by Government of India (Amend- 
ment) Act, 1916 (6 & 7 Geo. 


East. India Company Act, 1793 
(33 Geo. 3, c. 52), ss. 19, 20. 


[§§ 32-34 


consider to be urgent, but he is required to inform 
the Council of his reasons. 

1029. Meetings. At meetings of the Council the 
Secretary of State presides, and has a casting vote.* 
In his absence, the vice-president or some other 
member presides; but all.acts done in council in his 
absence require his approval in writing. For cer- 
tain specified matters, of which the making of any 
grant or appropriation of the revenues of India is 
the most important, the concurrence of a majority 
of members of the Council present is required; 
but in all other cases the determination of the See- 
retary of State is final, though dissentient mem- 
bers are entitled to have their opinion and reasons 
recorded.°® 

Committees. For the more convenient transac- 
tion of business, the Seeretary of State is empow- 
ered to divide the Council into’ committees,®’ which 
are at present seven in number, entitled Finanee, 
Military, Political and Seeret, Revenue and Statis- 
ties, Judicial and Publie, Public Works, and Stores, 

[§ 34] 5. The India Office Staff. 

1030. The establishment of the Secretary of 
State, commonly known as the staff of the India 
Office, is likewise regulated by the Act of 1858.98 
The number and the salaries of the staff are fixed 
by. Orders in Council, which must be laid before 
Parliament. 

The Secretary of State, in virtue of his office, has 
two under-secretaries, one permanent and the other 
parliamentary, to whom he delegates some of his 
minor duties. For each department of business, 
corresponding to the committees into which the 
Council is divided, there is a secretary and as- 
sistant secretary, with a staff of clerks. The store 
department is under a director- general. 

Other departments are’those of the accountant- 
general, the registrar and superintendent of rec- 
ords, and the director of funds. There is a medi- 
cal board for the examination of officers of the 
Indian services, a legal adviser and solicitor to the 
Seeretary of State, and a librarian. 

Appointments to the establishment are made by 
the Secretary of State in Council; but ‘‘ junior situ- 
ations’’ must be filled in accordance with the gen- 
eral regulations governing admission to the Home 
Civil Service. 

The position of the auditor is peculiar, 


The council may 


His ap- 


month after the next meeting of Par- 
liament (ibid., s. 15). 

94. Government of India Act, 1858 
(21 & 22 Vict. c. 106), s 21. Govern- 
ment of India Act, 1915 (5 & 6 Geo. 
5, c. 61), ss. 7 (1), 9 (2). The Coun- 
cil must meet once a week at least 
(ibid., s. 8). 

95. The precise meaning of this 
enactment, Government of India Act, 
1858 (21 & 22 Vict. c. 106), s. 41, was 
discussed in the House of Lords on 
April 29, 1869 (Parliamentary De- 
bates, 3rd series, Vol. 195, pp. 1821- 
1846), when Lord Cairns expressed 
a different view to that maintained 


Govern- 
& 6 Geo. 


Gov- 
& 6 


5, c. 37), 


In lieu 


bers, as the Secretary of State from 
tas to time determines (ibid, s. 3 
89. Government of India Act, 
U858s (24 &-22' Vict. -c. 106), s. “19. 
See Government of India Act, 1915 (5 
& 6 Geo. 5, c. 61), s. 5. Every order 
or communication sent to India, and 
every order made in'the United King- 
dom in relation to the government 
of India under the Act, must be 
signed by the Secretary of State 
(ibid.). 
so. 
(21 & 22 Vict. c. 106), s. 
ment of India Act, 1915 


Government of India Act, 1858 
22. Govern- 
(5 & 6 Geo. 


of the words ‘‘which, under the Act 
of 1793, were referred to a com- 
mittee of secrecy of the former Court 
of Directors,” read ‘for which a ma- 
jority of votes at a meeting of the 
Council is not required and which 
are, in the opinion of the Secretary 
of State or the authority sending 
them, of a nature to require secrecy” 
(Government of India Act, 1915 (5 & 
6 Geo. 5, c. 61), s. 138). Orders sent 
to India for commencing hostilities 
must be communicated to both Hous- 
es of Parliament within three months 
of the sending of the order, or, if 
Parliament is not sitting, within one 


by the Lord Chancellor (Lord Hath- 
erley). Government of India Aet, 
1915 (5 & 6 Geo. ‘5, ¢. 61), ‘ss.9, 21, 
as amended by Government of India 
(Amendment) Act, 1916 (6 & 7 Geo. 
5, ec. 37), Sched. I. 

96. Government of India Act, 1858 
(21 & 22 Vict. c. 106), s. 23. Govern- 
ment of Taal Act, 1915 (5 & 6 Geo. 5, 


ce. 61), s 
97. Gvoenthont of India Act, 1858 
(21 &' 22 Vict. c:'106), s. 20. Govern- 
ment of India Act, 1915 (5 & 6 Geo. 5, 
e. 61), s. 10. 
Government of India Act, 1858 


98. 
(21 & 22 Vict. ce. 106), ss. 15, 16, 18. 
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pointment by the Crown must be countersigned by 
the Chancellor of the Exchequer; and he nominates 
his own assistants. But the salary of the auditor 
and his assistants, as well as the salaries, pensions, 
and other charges of the entire staff of the India 
Office, are defrayed from the revenues of India.°® 
[§ 35] ©. The Government in India—l. Execu- 
tive. 

1031. The constitution of the Government of 
India, as exercised in India, is ultimately based 
upon the inherent authority of the Crown, as ex- 
pressed and regulated, first by charters from Hliza- 
beth onwards, and since by a series of Acts of Par- 
liament. It appears also! that some of its powers, 
especially those relating to land and to the Native 
States, have been inherited, through the East India 
Company,'from the defunct Mogul empire. 

a. The Governor-General. 

1032. The Governor-General is appointed by the 
Crown, by warrant under the Royal Sign Manual,? 
on the advice of the Prime Minister. As representa- 
tive of the Sovereign, he bears also the title of 
Viceroy, which is habitualy used in India, though 
not authorised by any statute.® 1 

The term of office of the Governor-General is, 
by custom, five years; but if he should depart from 
India intending to return to Europe his office there- 
upon becomes vacant.* There are special provisions 
for filling the office in the event of a vacaney.® 

[§ 36] b. The Governor-General in Council. 

1033. <A distinction must be drawn between the 
office of Governor-General, which is personal, and 
the powers and duties of the Governor-General and 
his councillors, collectively styled ‘‘the Governor- 
General in Council.’’ By statute® the superin- 
tendence, direction, and control of the entire gov- 
ernment of India, both civil and military, is vested 
in the Governor-General in Council, subject to any 
instructions that may be received from the Secre- 
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Government of India Act, 1915 (5 &| Connaught wished 
6 Geo. 5, ce. 61), ss. 17, 18, 19, 27. 

99. “Imperial Gazetteer of India,” 
Vol. IV., p. 39. Government of India 
Act, 1915 (5 &.6 Geo. ,5;,c. 61), ss. 
Tel Opel Oeics Lp 

1. Sir_C. P. Ibert, “The Govern- 
ment of India,’ pp. 1, 179. As to op- 5. 


sess. 2, 


in the Jubilee year during his term 
of office as commander-in-chief in 8. 
Bombay, a special Act of Parliament 
was required (stat. 

ec. 10). Government of India 
Act, 1915 (5 & 6 Geo. 5, c. 61), Ss. 87. 
Government of India Act, 1833 
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called ‘‘the Government of India,’’? and sometimes 
‘‘the Supreme Government,’’ as opposed to the pro- 
vincial administrations. 

1034. The executive council. In addition to the 
Governor-General, the executive council consists of 
six members (styled ‘‘ordinary’’ members), ap- 
pointed by the Crown, of whom three must have 
served in India for at least ten years, and one must 
be either a barrister or advocate of five years’ stand- 
ing. A native barrister was first appointed an 
‘ordinary’? member of council in 1909. The Com- 
mander-in-Chief, who is appointed to his office on 
the advice of’ the Secretary of State for War, may 
be, and in practice always is, appointed by the See- 
retary of State for India to be an extraordinary 
member; [and if the council should happen to meet, 
as is rarely the case, within the Presidencies of 
Madras or Bombay, the governor of that Presi- 
dency is also an extraordinary member !°}. 

The term of office of a member of council is, by 
custom, five years. Leave of absence under medical 
certificate may be granted for not more than six 
months.1?_ Temporary vacancies may be filled up by 
the Governor-General in Couneil.!2 

1035. Meetings and proceedings. The functions 
of the collective body can be exercised when the 
member is present together with the Governor-Gen- 
eral; and there are precise rules providing for cases 
when the Governor-General is absent.1* At meet- 
ings of the council the Governor-General has a east- 
ing vote; but the decision of the majority prevails,!4 
except when the Governor-General is of opinion 
that the safety, tranquillity, or interests of the 
British possessions in India, or any part thereof, 
are, or may be, essentially affected.° In such a 
ease the Governor-General is empowered to over- 
rule the majority of the council, by adopting, sus- 
pending, or rejecting the measure in question; but 
dissident members may require that their minutes be 
recorded and notified to the Secretary of State. 


to visit England | fined in the General Clauses Act, 1897 
(X. of 1897), s. 3 (22). 
Government of India Act, 1858 
(21 & 22 Vict. c. 106), s..7; Indian 
Councils Act, 1861 (24 & 25 Vict. c. 
67), s. 3; Government of India Act, 
1869 (32 & 33 Vict. c. 97), s. 8; In- 
dian Councils Act, 1874 (37 & 38 Vict. 


(1887) 50 Vict. 


pression, wilful disobedience, breach 
of duty, or receiving presents, by a 
person holding office under the Crown 
in India, or trading by the Governor- 
General, or by a Governor, Lieuten- 
ant-Governor, Chief Commissioner, or 
by a member of an Executive Coun- 
cil, or by a person employed or con- 
cerned in the collection of revenue or 
the administration of justice, see 
Government of India Act, 1915 (5 & 
6 Geo. 5, .c. 61), s..124.' A. person 
holding office under the Crown in 
India, who commits one of the above 
offences, or any offence against any 
person. within his jurisdiction or sub- 
ject to his authority, may, without 
prejudice to any other jurisdiction, 
ny prosecuted in England (ibid., s. 
127). 

2 Government of India Act, 1858 
(21 &, 22, Vict. c: 106), s. 29. The 
warrant of appointment is printed 
in Ilbert, The Government of India, 
1898 edition, pp. 574—576. Govern- 
ment of India Act, 1915 (5 & 6 Geo. 5, 
e. 61), Ss. 34, ‘ 

3. This title was first employed in 
the Royal Proclamation of 1858, 
which announced in India the as- 
sumption of the government by the 
Crown, and referred to Lord Canning 
as the “first Viceroy and Governor- 
General.” 

4. Hast India Company Act, 1793 
(383 Geo. 3, c. 52). s. 37; Government 
of India Act, 1833 (3 & 4 Will. 4, 
ce. 85), s. 79. When the Duke of 


(3 & 4 Will. 4, c. 85), s. 62; Indian 
Councils Act, 1861 (24 & 25 Vict. c. 
67), ss. 50, 51.. If a vacancy occurs 
in the office of Governor-General 
when there is no_ conditional or 
other successor in India to supply 
the vacancy, the Governor who was 
first appointed to the office of Gov- 
ernor by the Crown holds and exe- 
cutes the office of Governor-General 
until a successor arrives or until 
some person in India is duly ap- 
pointed; and until such a Governor 
has assumed the office of Governor- 
General, if no conditional or other 
successor is on the spot to supply 
such vacancy, the vice-president, or, 
in his absence, the senior ordinary 
member of the Executive Council, 
holds and executes the office of Gov- 
ernor-General until the vacancy is 
filled in accordance with Government 
of India Act, 1915, (5 & 6 Geo. 5, ¢. 
61), ss. 88, 90. 

6 East India Company Act, 1772 
(13 Geo. 3, c. 63), s. 9; Government 
of India Act, 1833 (3 & 4 Will. 4, ¢. 
85), s. 39. Government of India Act, 
1915 (5 & 6 Geo. 5, c. 61), s. 33. The 
power of the Governor-General in 
Council to make war or treaty is 
subject to restriction (ibid., s. 44). 
As to the power of the Governor- 
General in Council as regards. per- 
sons charged with carrying on dan- 
erous correspondence, see ibid., s. 


26. 
7. “Government of India” is de- 


ec. 91), s. 1; Indian Councils Act, 1904 
(4 Edw. 7, c. 26). Government of In- 
He Act, 1915 (5 & 6 Geo. 5, c. 61), s. 


9. Indian Councils Act, 1861 (24 
& 25 Vict. c. 67), s. 3. Government 
of India Act, 1915 (5 & 6 Geo. 5, ¢. 
61), s. 87 (1). 

10. Thid.,..s.. 9... In) lieu. of; the 
words “and if the Council... an ex- 
traordinary member” read “and if 
the Council assembles in any prov- 
jnee having a Governor, he is also 
an extraordinary member’ (Govern- 
ment of India Act, 1915 (5 & 6 Geo. 


36. Government of 


1 vIbid.,.s. 
pee Act, 1915 (5 & 6 Geo. 5, ¢, 61), 
s. 8 


12. Government of India Act, 1833 
(3 & 4 Will. 4, c. 85), section re- 
pealed by Statute Law Revision Act, 
1890 (53 & 54 Vict. c. 33); Indian 
Councils Act, 1861 (24 & 25 Vict. c. 
67), s. 27. Government of India Act, 
1915 (5 & 6 Geo. 5, c. 61), s. 92. 

13. Ibid. ss. 6, 7. Government 
ment of India Act, 1915 (5 & 6 Geo. 
5, c. 61), ss. 39 (1), 42, 43. 

14. East India Company Act, 1772 
(3 Geo. 3, c. 63), s. 8; Government of 
India Act, 1833 (8 & 4 Will. 4, c. 85), 
s. 48. Government of India Act, 1915 
(5 & 6 Geo. 5, c. 61), s. 41 (1). 

15. East India Company Act, 1793 
(33 Geo. 8, .c. 52), ss. 47, 48, 49; Gov- 
ernment of India Act, 1870 (33 & 34 
Vict. c. 3), s. 5. Government of In- 
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All proceedings of the collective body, termed 
‘‘orders in council,’? must be expressed to be made 
by the Governor-General in Council, and must be 
signed by a seeretary.1® Despatches to the Secre- 
tary of State are signed by the Governor-General 
and all the members of council present. 

[§ 37] c¢. Departments of the Government. 

1036. Under a statutory power to the Governor- 
General to make rules for the transaction of busi- 
ness,'? departments have been formed, each under 
a member of council, corresponding to the portfolios 
of a Huropean Cabinet, and the proceedings of these 
departments are given the same validity as the 
proceedings of the Governor-General in Council. 

Since 1906 the number of departments has been 
nine: Foreign (in the personal charge of the Gov- 
ernor-General), Home, Revenue and Agriculture, 
Legislative, Finance, Public Works (under the same 
member of council as Revenue and Agriculture), 
Commeree and Industry, Army (in charge of the 
Commander-in-Chief), and Military Supply.1® It 
should be added that the Foreign department has 
charge of all business connected with the relations 
between the Government and Native States, that 
‘frevenue’’ means land revenue, and that railways 
are now under a special board connected with Com- 
meree and Industry. 

[§ 38] d. The Army. 

1037. Subject to the supreme authority of the 
Crown, exercised by the Secretary of State, the su- 
perintendence, direction, and control of the whole 
military government in India is vested by statute 19 
in the Governor-General in Council. The chief ex- 
ecutive officer is the Commander-in-Chief, who is 
appointed by the Crown on the advice of the Sec- 
retary of State for War, and who is also always 
appointed by the Secretary of State for India to be 
an extraordinary member of the Governor-General’s 
Council with rank next after the Governor-General. 
Until 1909 there was another military member of 
Council, but his duties have now been merged in 
those of the Army department under the Command- 
er-in-Chief. The subordinate powers of military 
government formerly vested in the governors of 
Madras and Bombay were abolished in 1893.?° 

The army in India consists of two separate forces: 
British or European troops, and native troops. The 
former are under the Army Act, 1881,24 and are in 
precisely the same position as British troops sta- 
tioned in other parts of the Empire, except as re- 
gards pay, equipment ete. The native troops, on the 
other hand, are subject to the Indian Articles of 
War contained in Acts of the Indian Legislature,?? 
which were passed under powers conferred by Par- 
ae Act, 1915 (5 & 6 Geo. 5, c. 61), 22. 

41 (2). V. of 1869), 

LCT, East India Company Act, 1793 


(338 Geo. 3, c. 52), s. 39; East India 
Company Act, 1813 (53 Geo. 8, ec. 155), 
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Indian Articles of War (Act 


1894 (Act XII. of 1894). 
23. Government 
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liament.?* The British officers of the native troops, 
constituting a body formerly known as the Indian 
Staff Corps, but now as the Indian Army, are them- 
selves subject to the Army Act. The small force 
of the Royal Indian Marine, which has to some ex- 
tent taken the place of the former Indian Navy, is 
similarly under a code of discipline adopted by the 
Indian Legislature 24 under powers conferred by 
Parliament;> but this code applies only to a ship 
within Indian waters, i.e., between the Cape of Good 
Hope and the Straits of Magellan, which were the 
limits defined by the charter of Queen Elizabeth to 
the Company. Finally, the volunteers are under 
legislation of their own.?° 
[§ 39] e. Local Governments. 

1038. Provinces. Under the general superintend- 
ence and control of the Governor-General in Coun- 
cil, the actual administration of the country is con- 
ducted by local Governments,?7 in areas commonly 
called provinces. The areas are now fifteen in num- 
ber—the three Presidencies of Bengal, Madras, and 
Bombay; the four Lieutenant-Governorships of 
Bihar and Orissa, the United Provinces of Agra and 
Oudh, the Punjab, and Burma; and the eight Chief 
Commissionerships of Assam, the Central Provinces, 
the North-West Frontier Province, British Baluchis- 
tan, Delhi, Ajmer-Merwara, Coorg, and the Anda- 
man and Nicobar Islands.28 The Secretary of State 
in Council may direct that the Province of Agra 
be constituted -a Presidency under a Governor in 
Council on the terms and under the conditions 
mentioned in the Government of India Act, 1853 
(16 & 17 Vict. c. 95), s. 19, and the Government 
of India Act, 1854 (17 & 18 Vict. ¢. 77), s. 4,29 and 
the Governor-General in Council may, by notifica- 
tion, with the sanction of His Majesty previously 
signified by the Secretary’/of State in Council, con- 
stitute a new province under a Lieutenant-Gover- 
nor,®° and may, with the approval of the Secretary 
of State, and by notification, take any part of 
British India under the authority of the Governor- 
General in Council and place it under a Chief Com- 
missioner or otherwise provide for its administra- 
tion.*t The governors in Council of Bengal, Mad- 
ras, and Bombay have power, with the approval 
of the Secretary of State in Council, and by noti- 
fication, to extend the limits of Caleutta, Madras, 
and Bombay respectively.®? 

1039. The Presidencies of Bengal, Madras, and 
Bombay are governed by a Governor and an Execu- 
tive Council appointed by the Crown, not exceeding 
four in number, of whom two must have been in 
the service of the Crown in India for at least twelve 
years.** The powers and duties of the Governor in 


Act 1896 (Act X. of 1896.) 


as amended by Indian 27. “local Governments” are de- 
Articles of War Amendment Act,| fined in/ the General Clauses Act, 
1897 (Xof 1897), s.3/(29). Ibid, s 


of India Act, | 45. 


s. 79. Government of India Act, 1915/1833 (3 & 4 Will. 4, c. 85), s. 73, as 28. Government of India Act, 1915 
(5 & 6 Geo. 5, c. 61), ss. 41 (2), (8),| confirmed by Indian Councils Act,| (5 & 6 Geo. 5, c. 61), ss. 46 (1), 
40 (1). 1861 (24 & 25 Vict. c. 67), s. 22. (1), 58. 

17. Indian Councils Act, 1861 (24 24. Indian Marine Service Act, 29. Government of India Act, 1915 
& 25 Vict. c. 67), s. 22. Government | 1884 (47 & 48 Vict. c. 88). Ibid., s.| (5 & 6 Geo. 5, c. 61), s. 52 


of India Act, 1915 (5 & 6 Geo. 
61), s. 40 (2). 

18. “Imperial Gazetteer of India,” 
Vol. IV., pp. 20—28. The depart- 


5, -C. |,66. 


The Indian Marine Service Act, 30. 
1884 (47 & 48 Vict. c. 38), ss. 2—5, 
were repealed by the Government of 31. 
India Act, 1915 (5 & 6 Geo. 5, c. 61); 


Government of India Act, 1915 
(5 & 6 Geo. 5, c. 61), s. 53 (2). 
Government of India Act; 1925 
(5 & 6 Geo. 5, ce. 61), s. 59. 


ment of Military Supply was abol-| see also Halsbury’s Laws of 32. Government of India Act, 1915 
ished in 1909. England, title Royal Forces, Par. | (5 & 6 Geo. 5, c. 61), s. 62. See also 
19. Government of India Act, 1833 | 43 Government of India Act, 1915 (5 & 


AG & 4 Will. 4, c. 85), s. 39. Ibid., s. 25. 


XIV. of 1887). 
20. By Madras and Bombay Ar-| 24. 
mies Act, 18938 (56 & 57 Vict. ec. 26. 


2). 
21. 44 & 45 Vict. c. 58. 


Indian Marine Act, 1887 (Act 
See also supra note 


Indian Volunteers Act, 
(Act XX. of 1869), 
Indian Volunteers Act Amendment! (5 & 


6 Geo. 5, c. 61) ss. 60, 61 (power of 
the Governor-General in Council to 
declare and alter boundaries of prov- 


1869 | inces). 
as amended by 83. Government of India aay 1915 
& 6 Geo. 5, c. 61), ss. 46, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Council ** are modelled on those of the Governor- 
General in Council. 

Lieutenant-governorships. The lieutenant-gover- 
norships have likewise been constituted under pow- 
ers conferred by Act of Parliament,*> usually in 
connection with the formation of a local legislative 
council. The Lieutenant-Goyernor, who must have 
served in India for at least ten years and who is 
in practice always a civilian, is appointed by the 
Governor-General, subject to the approval of the 
Crown. His powers and duties are not defined by 
statute, but are in practice those delegated to him. 
An Executive Council of not more than four mem- 
bers may be appointed for any province under a 


. Lieutenant-Governor, provided that an address to 


the contrary is not presented by either House of 
Parliament.®° 

Chief commissionerships. Chief Commissioners 
are still more entirely delegates of the Governor- 
General. Though mentioned by name in at least one 
Act of Parliament,’7 they are appointed, not under 
any statutory authority, but under the inherent pow- 
ers of the Governor-General to administer British 
territory that is not comprised in any existing prov- 
ince. The Chief Commissioner of the Central Proy- 
inces occupies a position seareely inferior to that 
of a lieutenant-governor, while the others govern 
areas of varying size and enjoy varying degrees of 


independence. Such areas, however, all rank as lo- 
cal Governments.*§ 
[§ 40] f. Administration. 


1040. Administrative areas. The larger proy- 
inces, with the single exception of Madras, are 
sub-divided, for administrative purposes, into di- 
visions, each under a commissioner;*® and all are 
sub-divided into districts, each under an officer 
styled either collector *® or deputy commissioner, 
which form the ultimate units of administration, 
corresponding somewhat to an English county. The 
total number of districts in British India is about 
250, with an average area of about 4,430 square 
miles, and an average population of about 931,000 
souls.4+ 

1041. Indian Civil Service. The higher work of 
the general administration is reserved by statute ** 
to members of the Indian Civil Service, who are 
selected by open competition in England. Some of 
the posts originally reserved to them are now ** 
open to members of the several provincial services, 
recruited in India; while minor appointments are 
held by members of the subordinate services. 

Apart from the general administration, a num- 


34. Government of India Act, 1915 ote &..9 (18 
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ber of special departments have recently grown in 
importance—such as Public Works, Police, Educa- 
tion, Forests ete-——to which appointments are made 
on the same principles, classified as Indian, provin- 
cial, and subordinate. Military officers are now very 
rarely employed in civil government.** 

[§ 41] g. Administration in Native States. 

1042. Native States. In all Native States the ad- 
ministration is conducted, not in the name of the 
Crown, but in that of the ruling chief, subject to 
the ultimate control of the British Government, ex- 
ercised through a political agent. Power is usually 
delegated to a diwan, primarily a finance minister, 
and in some of the more advanced States a council 
of ministers has been established, who perform 
both advisory and executive functions; but there is 
nowhere any constitutional check upon the powers 
of the chief. Nevertheless, owing partly to the in- 
direct control of the British Government, partly to 
its direct authority exercised during frequent pe- 
riods of minority, and partly to other reasons, the 
system of administration in Native States is gradu- 
ally approximating to the British model.*® 

1043. State troops. Among the attributes of soy- 
ereignty retained by Native States is military ecom- 
mand. They enlist and control their own soldiers, 
both cavalry and infantry, though the number may 
be restricted. Even when these are placed at the 
disposal of the British Government, under the style 
of Imperial Service troops, they are paid from the 
revenues of the States and remain under the com- 
mand of their own officers.4§ 

[§ 42] 2. Legislation. 

1044. Legislative authority. The supreme legis- 
lative authority of Parliament over India has al- 
ready been adverted to.** Legislative authority has 
also been conferred by statute upon the Legislative 
Council of the Governor-General, on the Governor- 
General personally, and on local legislative coun- 
cils. 

1045.. The several legislatures in India derive 
their authority from statute. They are, however, 
not delegates of Parliament, but bodies endowed 
with plenary, though limited, powers of legisla- 
tion.48 The existing legislatures are constituted by 
the Indian Councils Act, 1861,*° as amended by the 
Indian Councils Act, 1892,5° and the Indian Coun- 
eils Aet, 1909,°* though some of their powers are 
based upon earlier statutes. 

a. The Legislative Council of the Governor-General. 

1046. The supreme legislative body for all In- 
dia is therein defined as ‘‘the Governor-General in 


the civil government of India is about 


(5 & 6 Geo. 5, c. 61), ss. 48—51. 

35. India (North-West er ayanges) 
Act, 1835 (5 & 6 Will. 4, c. 52), s. 2; 
Government of India Act, 1853 (16 ‘i 
Diy Viet.) 0,295 erty den Government of 
India Act, 1854 (17 & 18 Vict. c. 77), 
s. 4; Government of India Act, 1858 
(21 & 22 Vict. c. 106), s. 29; Govern- 
ment of India Act, 1915 (5 "& 6 Geo. 
5, c...61), ss. 54.87, 88, 91. 

86. Indian Councils Act, 1909 (9 
Edw. 7, ¢c., 4). s. 3; Government of 
India Act, 1915 (5 & 6 Geo. 5, c. 61), 
s. 55. See also ibid., ss. 86, 92. The 
Governor-General in Council may, 
with the sanction of His Majesty 
previously signified by the Secretary 
of State in Council, declare and limit 
the extent of the authority of any 
Lientenant-Governor (ibid., s. 54 (3)). 

37. Government of India Act, 1870 
(83 & 34 Vict. ce. 3), s. 3 


38. As defined ‘in the General 
wer es Act, 1897 (X.. of 1897), s. 


39. “Commissioner” is defined in 


the General Clauses Act, 1897 (X. of 


). 
0. “Collector” is defined in the 
Ganerai Clauses Act 1897 (X. of 
1897), s. 3 (10). 


41. “Imperial Gazetteer of India,” | 
Vol. IV., p. 48. 
42. Indian Civil Benkies Act, 1861 


(24 & 25 Vict. c. 54), s. 2. 
infra note 43. 

43. Government of India Act, 1870 
(33 & 34 Vict. c. 3), s. 6. .The text 
to this note and note 42 must be read 
subject to the Government of India 
Act, 1915 (5 & 6 Geo. 5, c. 61), Ss. 
97—100, which repealed the Indian 
Civil Service Act, 1861 (24 & 25 Vict. 
ec. 54), and the Government of India 
Act, 1870 (33 & 34 Vict..c. 3); 


See also 


see 
also Par. 1023, ante. As to the ap- 
pointment or ‘admission, during the 


continuance of the present war and 
for a period of two years thereafter. 
to the Indian Civil Service without 


examination, see Indian Civil Ser- 
vice (Temporary Promaieng! Act, 
1915 (5 & 6 Geo. 5, 87). 


44. It is pacneked that the total) 
number of Englishmen employed in | 


1,200 (‘Imperial Gazetteer of India,” 
Vol. IV., p. 42). 

45. The collection of land revenue 
is coming to be based on definite reg- 
ulations; the administration of jus- 
tice is coming to be intrusted to reg- 
ular courts, which are required to 
follow broadly the codes of British 
India; the rule of law generally is 
taking the place of arbitrary power; 
railways and roads are being made, 
and schools, hospitals, and prisons 
erected. While some States are still 
backward, there are others (of which 
Mysore and Baroda are notable ex- 
amples) where representative coun- 
ecils and compulsory education have 
been introduced. 

46. “Imperial Gazetteer of India," 
Vol. IV., chap, 3. 

47. See p- ¥539, ante. 

48. Per ah Selborne in R. v. 
Burah fa Ye R. 5 Ind. App. 178. 


49. 24 & 55" Vict. c. 67. See also 
infra note 51. 

50. 55 & 56 Vict. c. 14. 

51. 9 Edw. 7, c. 4. The existing 
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Council at meetings for the purpose of making laws 
and regulations,’’ but is commonly known as the 
Legislative Council of the Governor-General. It 
consists of the executive council (already described), 
together with ‘‘additional members,’’ not less than 
ten nor more than fourteen in number, nominated 
by the Governor-General, and resident in India.®? 
In addition, the Lieutenant-Governor or Chief Com- 
missioner of the province where the council may 
meet is an extra member. Of the additional mem- 
bers, at least one half must be persons not in the 
service of the Crown; and, according to rules made 
under statutory powers, five of them are nominated 
on the recommendation of the ‘‘non-official addi- 
tional members’’ of the four larger local legisla- 
tures and of the Calcutta Chamber of Commerce. 
The term of office is for two years. There are no 
regular sessions nor any prorogation of the Legisla- 
tive Council. Meetings are held whenever sum- 
moned, in practice always at Caleutta or Simla. 
1047. Functions. The council is a legislative, 
not a debating, body, nor does it hold control over 
finance. But, under statutory rules made by the 
Governor-General in Council, power is given to dis- 
cuss the annual financial statement,°? and to ask 
questions of the member of the executive council 
in charge of the department concerned.°* The Coun- 
cil is empowered by statute®> to make laws—(1) 


legislatures are constituted by the 58. 
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for all persons, courts, places, and things within 
British India; (2) for all British subjects and serv- 
ants of the Crown within other parts of India; (3) 
for all native Indian subjects, and native officers, 
soldiers, or followers of the Indian army, in any 
part of the world; and (4) for all persons serv- 
ing in the Indian marine: provided that no law 
shall be made repealing or affeeting—(1) [any pro- 
visions of the Government of India Act, 1833 °° 
(excepting certain specified sections), the Govern- 
ment of India Act, 1853,°7 the Government of India 
Act, 1854,°8 the Government of India Act, 1858,°° 
the Government of India Act, 1859,°° or the In- 
dian Councils Act, 1861;°! or] &% (2) any Act of 
Parliament extending to India passed after 1860;. 
or (3) any Act enabling the Secretary of State to 
raise money in the United Kingdom; or (4) the 
Army Act; or (5) which may affect the authority 
of Parliament, or any part of the unwritten laws or 
constitution of the United Kingdom, whereon may 
depend in any degree the allegiance of any person 
to the Crown,*? or the sovereignty or dominion of 
the Crown over any part of British India.** 

1048. Extent of jurisdiction. The Acts of the 
Legislative Council of the Governor-General extend 
over all British India, including those provinces 
which possess subordinate legislatures of their own. 
It is the sole legislative authority for those prov- 


S. 1 of |at a single sitting. In practice, all 


Government of India Act, 1915 (5 & 6 
Geo. 5, ¢. 61), which repealed the 
Indian Councils Act, 1861 (24 & 25 
Vict. c. 67), the Indian Councils Act, 
1892 (55 & 56 Vict. c. 14), and the 
Indian Councils Act, 1909 (9 Edw. 7, 
ec. 4), mentioned in the text. 

52. By the Indian Councils Act, 
1909 (9 Edw. 7, ec. 4), the number of 
“additional members’ may be as 
large as sixty, including those elected 
under regulations made by the Gov- 
ernor-General. It is understood that 
these regulations will provide for the 
special election of Mahomedans. Ad- 
ditional members are nominated or 
elected in accordance with rules 
made by the Governor-General in 
Council. The number of additional 
members must not exceed sixty (Gov- 
ernment of India Act, 1915 (5 & 6 
Geo. 5, ec. 61), s. 68, as amended by 
the Government of India (Amend- 
ment) Act, 1916 (6 & 7 Geo. 5, c. 37), 
s. 1 (1)). As to resignations and 
vacancies, see Government of In- 
Pingo 1915 (5 & 6 Geo. 5, c. 61), 
Ss. a 
53. By the Indian Councils Act, 
1909 (9 Edw. 7, ec. 4), further power 
is given to the Governor-General to 
make rules for the discussion of any 
matter of public interest. Govern- 
ment of India Act, 1915 (5 & 6 Geo. 
bc, 61). .8, 67. (38). 

54. The business and procedure at 
meetings is governed by_ statutory 
rules made by the council (Gazette 
of India, February 6, 1897). Seven 
members form a quorum. The Gov- 
ernor-General presides, or in his ab- 


sence the senior member of the 
executive council. Members speak 
seated, and address the president. 


Hach member in turn is entitled to 
speak once, and the mover has a 
right of reply. Every motion is de- 
cided by a majority of votes, with a 
second, or casting, vote to the presi- 


dent. The meetings are open to the 
public. TIbid., ss. 64 (3), (4), 67. 
55. Government of India Act, 1833 


(3 & 4 Will. 4, c. 85), ss. 46, 51, 73; 
Indian Councils Act} 1861 (24 & 25 
Vict. c. 67), s. 22; Government of In- 
dia Act, 1865 (28 & 29 Vict. c. 17), 
ss. 1, 2; Indian Councils Act, 1869 
(32 & 33 Vict. c. 98), s.'1. 

56. 3 & 4 Will. 4, c. 85. 

57. 16 & 17 Vict.'c. 95. 


this Act has been repealed as to the 
United Kingdom only by the Statute 
Law Revision Act, 1892 (55 & 56 Vict. 
ec. 19); but the Indian Legislature has 
no power to repeal it as to India. 

59. 21 & 22 Vict. c. 106. 

60. 22 & 28 Vict. c 41. 

61. 24 & 25 Vict. c. 67. 

614%. Delete the words “any pro- 
visions of ... Indian Councils <Act, 
1861 (c); or” (lines 12-17 of the para- 
graph) Government of India Act, 
1915 (5 & 6 Geo. 5, c. 61), s. 65. No 
law may be made, without the previ- 
ous approval of the Secretary of 
State in Council, empowering any 
court, other than a high court, to 
sentence to death any of His Maj- 
esty’s subjects born in Europe, or 
the children of such subjects, or 
abolishing any high court (ibid., s. 
65 (3) ). The Governor-General in 
Legislative Council has power to re- 
peal or alter any of the provisions 
of the Act mentioned in Sched. V, 
(5 & 6 Geo. 5, c. 61), s. 181 (3). 

62. For the meaning of these 
words, see Re Ameer Khan (1870), 6 
Bengal Law Reports, 392. 

63. The procedure with regard to 
legislation is as follows (see Rules 
for the Conduct of the Legislative 
Business of the Council of the Gov- 
ernor-General, Gazette of India, Feb- 
ruary 6, 1897):—Any member may 
move, for leave to introduce a bill. 
When introduced, the bill is printed, 
with a full statement of objects and 
reasons; and both bill and statement 
are published in English in the 
Gazette, and also, if necessary, in 
any vernacular language. It is then, 
ordinarily, referred to a select com- 
mittee, of. which the law member 
must be a member and is usually the 
chairman. The report of the select 
committee is published in the 
Gazette, together with the amended 
bill if thought necessary. It is then 
again taken into consideration by the 
council, when any member may pro- 
pose amendments. When passed by 
the majority of members, the per- 
sonal assent of the Governor-General 
is required to give it validity, and it 
may subsequently be disallowed by 
the Crown through the Secretary of 
State. In cases of emergency, the or- 
dinary procedure can be suspended 
and bills passed through the council 


bills are originated by the Govern- 
ment of India, and are drafted by the 
secretary to the Legislative Council, 
There is no private bill legislation, 
most of the matters so treated in the 
United Kingdom being dealt with by 
executive action. All enactments 
have a short title, and are numbered 
after the calendar year (eg., Act I. 
of 1909). No measure may be intro- 
duced, without the previous sanction 
of the Governor-General, affecting— 
(1) the public debt or revenues of In- 
dia, or imposing any charge on the 
revenues of India; or (2) the religion 
of religious rights, and usages of any 
class of British subjects in India; 
or (3) the discipline or maintenance 
of any part of His Majesty's military 
or naval forces; or (4) the relations 
of the Government with foreign 
princes or States (ibid., s. 67 (2)). 
When an Act of the Governor-Gen- 
eral in Legislative Council has been 
passed, the assent of the Governor- 
General is necessary to give it valid- 
ity; or, if the Governor-General re- 
serves the Act for the signification 
of His Majesty's pleasure thereon, 
the assent of the Crown, signified to 
the Governor-General through the 
Secretary of State in Council and no- 
tified by the Governor-General, is 
necessary to give the Act validity 
(ibid., s. 68). The Crown has power 
to disallow any such Act which be- 
comes void from the date of the noti- 
fication of the disallowance (ibid., s. 
69). The Governor-General in Legis- 
lative Council may, subject to the as- 
sent of the Governor-General, alter 
the rules for the conduct of legisla- 
tive business, but any such altera- 
tion may be disallowed by the Sec- 
retary of State in Council (ibid, s. 
70). A law made by the Governor- 
General in Legislative Council or a 
local legislature is not invalid solely 
because it affects the prerogative of 
the Crown, or solely because the req- 
uisite proportion of members not 
holding office under the Crown in In- 
dia was not complete at the date of 
its introduction into the Council or its 
enactment (ibid. s. 84, as amended 
by the Government of India (Amend- 
ment) Act, 1916 (6 & 7 Geo. 5, c. 37), 
s. 2 (2)). A law made by any au- 
thority in British India and repug- 
nant to any provision of the Goy- 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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inces which have no local legislature.°* As a mat- 
ter of practice, its enactments are often brought 
into operation at different times and to different 
degrees in the several provinces, so that each proy- 
fae may have a body of legislation peculiar to it- 
self. : 

[$ 43] b. Executive Legislation by the 

Governor-General. 

1049. Emergency Ordinances. In cases of emer- 
gency the Governor-General is empowered °* on his 
own personal responsibility to make ordinances for 
the peace and good government of British India, 
which shall have the force of a law passed by the 
Legislative Council, but only for a ‘period not ex- 
ceeding six months. This power has been exercised 
about seven times, of which the most recent was in 
1907. 

Regulations. Another exceptional power of legis- 
lation is conferred upon the Governor-General in 
Council *? (apart from his Legislative Council) to 
make ‘‘regulations,’’ which have the force of laws, 
for certain backward areas within British India 
known as ‘‘scheduled districts,’’ whenever the Lo- 
cal Government of such area has submitted a draft 
regulation for the purpose. 

[§ 44] ¢, Local Legislative Councils. 

1050. Provincial legislative councils. The sub- 
ordinate legislative councils are all created by, or 
under, the same statutes ®* as the Legislative Coun- 
cil of the Governor-General. They are now seven 
in number—for the provinces of Madras, Bombay, 
Bengal, the United Provinces of Agra and Oudh 
(formerly the North-Western Provinces), the Pun- 
jab, Burma, and Eastern Bengal and Assam. The 
maximum number of nominated and elected mem- 
bers may vary from fifty to thirty, and rules may 
be made authorising the discussion of any matter 
of public interest, as well as the annual financial 
statement and the asking of questions.® 

1051. Madras and Bombay. The Governors in 
Council of Madras and Bombay had legislative pow- 
ers first conferred upon them in 1807,’° but these 
powers were withdrawn in 1833, from which date 
to 1861 the Governor-General in Council was. the 
sole legislative authority for all India, By the In- 


DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS [18C.3.] 545 


dian Councils Act, 1861," as amended by the In- 
dian Councils Act, 1892,78 the Governors in Couneil 
of Madras and Bombay again received legislative. 
powers, and their councils were enlarged with ‘ad- 
ditional members’? for legislative purposes only. 
The constitution and procedure of these councils are 
similar to those of the Legislative Council of the 
Governor-General. 

1052. Other provinces. Under the same statutes 
the Governor-General in Council was empowered to 
create legislative councils for certain existing prov- 
inces therein named, and also for other provinces 
whenever a lieutenant-governor should be appointed 
to them, These, however, differ from the Legisla- 
tive Councils of Madras and Bombay in that all the 
members are nominated for legislative purposes 
only, and that not less than one-third (instead of 
one-half) of the members must be non-official. Wur- 
ther, the powers of discussing the financial state- 
ment and of asking questions have not been uni- 
versally conferred on these councils. 

The powers of all the subordinate legislative 
councils are limited both as to loeal area and to 
class of subjects.“ These councils may not pass a 
law affecting any Act of Parliament, nor (without 
the previous sanction of the Governor-General) al- 
tering the Penal Code, or affecting religious rites 
and usages, or finance, currency, post office or tele- 
graphs, patents or copyright, or the army. Hvery 
Act passed by them requires the personal assent of 
the Governor or Lieutenant-Governor (as the ease 
may be), and has no validity until the Governor- 
General has likewise assented thereto; it is further 
liable to disallowance by the Crown. 

[§ 45] d. Legislative Authority outside British 

India, 

1053. Outside what is technieally British India, 
within ‘‘administered’”’ territory (e. g., Berar), leg- 
islative authority is vested in the Governor-General 
in Council, as representing the sovereignty of the 
Crown. In his executive capacity he applies to such 
territory, by means of orders in council, whatever 
enactments are required. The same principle ex- 
tends to the residencies and othér stations in the 
occupation of political officers and to military can- 


ernment of India Act, 1915 (5 & 6 
Geo. 5, c. 61), or any other Act of 
Parliament, is void to the extent of 
that repugnancy, but not otherwise 
(Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, ce. 37), s. 2 


(2)). 

64. Indian Councils Act, 1861 (24 
& 25 Viet. ec. 67). The Indian Coun- 
ceils Act, 1861 (24 & 25 Vict. c. 67), 
was repealed by the Government of 
orm Act, 1915 (5 & 6 Geo. 5, ¢. 
65. Local codes have been com- 
piled by the legislative department 
for each of the several provinces, 
containing (1) the old regulations so 
far as they may be still in force; 
(2) Acts of the Governor-General in 
Council of local application; (3) ,reg- 
ulations for scheduled districts of lo- 
eal application; and (4) Acts of the 
local legislature, if any. The dates 
of the latest editions of these local 
codes are: Madras, 1902; Punjab, 
1903; Burma, 1899; Bengal, 1905-6; 
Baluchistan, 1900; Central Provinces, 
1904; United Provinces, 1906; Ajmer, 
1905; Coorg, 1893; Bombay, 1907; As- 
sam, 1897; and North-West Frontier 
Province, 1903. In the case of R, 
Burah (1878), L. R. 5 Ind. App. 17 
it was held by the Privy Council that 
the power to determine whether an 
Act shall be applied locally is con- 
ditional legislation and not a dele- 


[18 Cc. J.—18] 


Vv. 
8, 


4 


gation of legislative power. 

66. Indian Councils Act, 1861 (24 
& 25 Vict. c, 67), s. 28; Government 
of India Act, 1915 (5 & 6 Geo, 5, ¢. 
61), s. 72. The power to make emer- 
gency ordinances is subject to the 
restrictions contained in ibid., ss. 66 
(2), (9). 68, 69 (see Par. 1047, notes 

, 614%, 63, supra) (ibid., s. 72). 

67. Government of India Act, 1870 
(33 & 34 Vict. c. 3), ss. 1, 2; Govern- 
ment of India Act, 1915 (5 & 6 Geo, 


5, e. 61), s. 71; Government of India 


(Amendment) Act, 1916 (6 & 7 Geo. 
5, «. 87), s. 2-(1). A regulation is 
subject to the like disallowance as if 
it were an Act of the Governor-Gen- 
eral in Legislative Council (Govern- 
ment of India Act, 1915 (5 & 6 Geo, 
Byfe. 61), 8.71). 

68. Indian Councils Act, 1861 (24 
& 25 Vict. c. 67), amended by Indian 
Councils Act, 1892 (55 & 56 Vict, c. 
14), and Indian Councils Act, 1909 (9 
Edw. 7, c. 4). The local legislative 
councils are created by the Govern- 
ment of India Act, 1915 (5 & 6 Geo, 
5, ec. 61), which repealed the Indian 
Councils Act, 1861 (24 & 25 Viet. c. 
67), the Indian Councils Act, 1892 
(55. & 56 Vict. ec. 14), and the In- 
dian Councils Act, 1909 (9 Hdw. 7, 


@,' 4); 

ee. Indian Councils Act, 1909 (9 
Edw. 7, c. 4), s. 1. Government of 
India Act, 1915 (5 & 6 Geo, 5, ce. 61), 


ss, 74, 76, 80, 838, 98; Government of 
India (Amendment) Act, 1916 (6 & 
7 Geo,’ 56, c.'87), 8. 1°(2).. The local 
legislative councils are now nine in 
number—for the provinces of Bengal, 
Madras, Bombay, Bihar, and Orissa, 
United Provinces, Punjab, Burma, 
Assam, and the Central Provinces 
(Government of India Act, 1915 (6 & 
6 Geo, 5, c. 61), Sched. T.). 

70. Repealed by stat. (1807) 47 
Geo, 3, sess, 2, c, 68. 

71. Government of India Act, 18388 
(3 & 4 Will. 4; ce. 8b). , 

72. 24 & 2b! Vict. c. 67. Legisla- 
tive powers are conferred on the 
Governors in Council of Madras’ and 
Bombay by the Goverriment of India 
Act, 1915, (5 & 6 Geo. 6, ¢. 61), s. 76, 
which repealed the Indian Counells 
Act, 1861 (24 & 265 Vict. c. 67), and 
the Indian Councils Act, 1892 (65 & 
56 Vict. c. 14). i 

73. 55 & 656 Vict. c. 14. Sée supra 
note 72, 

74. Indian Councils Act, 1861 (24 
& 25 Vict. ¢. 67), ss. 39-43. »"See 
Government of India Act, 1915 (6 & 6 
Geo. 5, c. 61), ss. 74 (2), 76 (3). 19, 
s0—82,. The Governor+-Genera in 
Council may extend, with any neces- 
sary alterations, the provisions of 
the Act relating to legislative coun- 
cils of Lieutenant-Governors to: any 
province for the time being under a 
Chief Commissioner (ibid., s. 77). 
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tonments in Native States. Of a similar nature is 
the legislative authority exercised by the Governor- 
General in Council under the Indian Foreign Juris- 
diction and Extradition Act, 1879,’ which corre- 
sponds to the similar statute of Parliament." That 
Act—after reciting that, by treaty, capitulation, 
agreement, grant, usage, sufferance, and other law- 
ful means, the Governor-General in Council has 
power and jurisdiction within divers places beyond 
the limits of British India—proceeds to declare 
that power and regulate its exercise. Inter alia, 
it extends the law relating to offences and criminal 
procedure in British India to all European Brit- 
ish subjects in Native States and to all native In- 
dian subjects wherever found; and it enables the 
Governor-General, by order in council,” to declare 
the law to be administered in Native States under 
its authority."® 
[§ 46] e. Legislation in Native States. 

1054. Apart from such legislative authority as 
may be exercised by the British Government in the 
manner described in the preceding sub-section, the 
legislative authority in a Native State resides in 
the ruling chief. In a few of the larger States, 
however, councils have been established to assist 
in the work of legislation.*® In many cases the 
codes of British India have been adopted with 
modifications. 

In the States attached to Madras, all enactments 
require to be submitted for the approval of the 
Governor in Council; and in the case of Mysore, no 
laws in force at the date of the rendition (1881) 
can be repealed or modified without the previous 
consent of the Governor-General in Council; but 
as a general rule no direct supervision is exercised 
over the legislative powers vested in a ruling chief. 

[§ 47] 3. Judicial—a, The Privy Council. 

1055. Judicial Committee. The final appellate 
judicial authority in British India, as in other de- 
pendencies of the Crown, is vested in the Sovereign 
in Council, now exercised through the Judicial Com- 
mittee of the Privy Council, as established in 1833.8° 
This was first recognized by the charters constitut- 


local government ‘may now, with the 
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ing mayors’ courts for the presidency towns in 
1726, was more definitely regulated in the statute 
and charter constituting the Supreme Court at 
Caleutta in 1773,51 and was indirectly extended to 
the provincial courts of the Company in Bengal in 
1780.82. The procedure with regard to appeals to 
the Privy Council is now contained in the charters 
of the High Courts and in the Code of Civil Proce- 
dure,** subject to any rules that may be made by 
the Sovereign in Council, and subject also to, the 
unqualified exercise of the Sovereign’s pleasure to 
reject or receive any appeal.®4 

1056. Appeal in civil cases. In civil cases an 
appeal *° to the Privy Council lies, as of right, from 
any court of final appellate jurisdiction in India 
against any final judgment, decree, or order, pro- 
vided that the amount or value of the subject-matter 
in dispute is not less than Rs.10,000 (say £667); and 
alsq provided that, when the judgment appealed 
from affirms the decision of the court immediately 
below, the appeal involves some substantial question 
of law. 

An appeal may likewise be granted against a 
final judgment of less value, and against any pre- 
liminary or interlocutory judgment, if the court cer- 
tifies that the case is a fit one for appeal.8¢ 

The mode of appeal is by petition to the court 
whose judgment is complained of, within six months 
from the date of such judgment, praying for a 
certificate of value or fitness; and when the eertifi- 
cate has been granted, the appellant must give 
security for the costs of the respondent and deposit 
the money required to defray the expense of copying 
the record. It is the duty of the court to transmit, 
in addition to the record, a copy of the reasons of 
the several judges for and against the judgment ap- 
pealed against. | 

1057. Criminal appeal. In criminal eases the 
only right of appeal is that granted under the High 
Court charters 8? against any judgment ete. in the 
exercise of the original criminal jurisdiction of the 
High Court, or in any criminal case where a point 
of law has been reserved for the opinion of the High 


natural justice, or otherwise, sub- 


sanction of the Governor-General in 
Council, make rules authorising the 
discussion of the annual financial 
statement and the asking of ques- 
tions (ibid., ss. 80, 83). The local 
legislature of any province may, with 
the previous sanction of the Govern- 
or-General, but not otherwise, repeal 
or alter as to that province any law 
made either before or after the com- 
mencement of the Act by any author- 
ity in British India other than that 
local legislature (ibid., s. 79). A law 
made by a local legislature is not in- 
valid solely because it confers on 
magistrates, being justices of the 
peace, the same jurisdiction over 
European British subjects as that 
legislature, by Acts duly made, could 
lawfully confer on magistrates in the 
exercise of authority over other Brit- 
ish subjects in the like cases; or 
solely because the requisite propor- 
tion of members not holding office 
under the Crown in India was not 
complete at the date of its introduc- 
tion into the council or its enact- 
ment (ibid., s. 84). 

75. Act. XXI. of 1879. 

76. Foreign Jurisdiction Act, 1890 
(53 & 54 Vict. c. 37)at 

77. These orders are published by 
the Government of India in volumes 
entitled “British Enactments in force 
in Native States.” 

78. This legislative authority is 
now exercised under the Indian (For- 
eign Jurisdiction) Order in Council, 


of India outside British India, and 
also to any other territories in which 
jurisdiction may be exercised by the 
Governor-General in Council. The 
Indian Foreign Jurisdiction and Ex- 
tradition Act, 1879 (XXI. of 1879) 
(quoted above) was repealed by the 
Indian Extradition Act, 1903 (XV. of 
1903), which re-enacts only the por- 
tion relating to extradition. 

79. In Travancore, for example, a 
legislative council was established in 
1888 consisting of eight members, of 
whom three must be_ non-official. 
Since its establishment it has passed 
fifty-eight regulations, and thus re- 
modelled almost the whole law of the 
country (‘Imperial Gazetteer of In- 
dia,’”’ Vol. XXIV., p. 15). 

80. Judicial Committee Act, 1833 
(3 & 4 Will. 4, c. 41). See also pp. 530 
et seq., ante, and Haisbury’s Laws 
ee England, title Courts, Vol. IX., p. 


81. East India Company Act, 1772 
(13 Geo. 3, c. 638). 

82. East India Company Act, 1780 
(21 Geo. 3, ec. 70). 

83. Act V. of 1908, ss. 109—112. 

84. The rule as to special leave to 
appeal in criminal cases was thus 
laid down in Re Dillet (1887), 12 
App. Cas. 459, P. C.: “Her Majesty 
will not review or interfere with the 
course of criminal proceedings un- 
less it is shown that by a disregard 
of the forms of legal process, or by 
some violation of the principles of 


ential and grave injustice has been 
one. 

85. Letters patent for the High 
Court of Judicature at Fort William 
in Bengal, bearing date December 28, 
1865, Statutory Rules and Orders Re- 
vised, Vol. VI., India, p. 3, paras. 
39—42, and Code of Civil Procedure, 
1908 (Act_V. of 1908), ss. 109—111. 
See also Radha: Krishn Das v. Rai 
Krishn Chand (1901), L. R. 28 Ind. 
App. 182; and Moti Chand vy. Ganga 
Parshad Singh, Ex parte Moti Chand 
(1901), L. R. 29 Ind. App. 40. See, 
further, as to Indian appeals, Hals- 
bury’s Laws of England, title Courts, 
Pars. 60, |91. 

86. Where a decree of a High 
Court affirms the decree appealed 
from leave to appeal ought not to 
be given unless there is, as required 
by s. 596 (now s. 111) of the Civil 
Procedure Code, some_ substantial 
question of law involved. An ap- 
peal admitted contrary to that sec- 
tion will be dismissed without being 
heard (Karuppanan Servai v. 
Srinivasan Chetti (1901), L. R. 29 
Ind. App. 38). 

87. Letters Patent for the High 
Court of Judicature at Fort William 
in Bengal (see note 85 on this page, 
ante), para. 41. When a vakil was 
struck off the rolls on the ground 
that he had been convicted of forg- 
ery, it was held that no appeal lay 
to the King in Council, as that would 
be indirectly an appeal from a con- 
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Court, provided that the court declares the case to 
be a fit one for such appeal, and under such con- 
ditions as it may require. 

[§ 48] b. The High Courts. 

1058. Local courts. The local courts of judica- 
ture in British India, both civil and criminal, are 
constituted partly by statute and royal charter and 
partly under Acts of the Indian legislatures. The 
superior courts, exercising the highest criminal and 
civil jurisdiction within their respective provinces 
are called High Courts, Chief Courts, or Courts 
of Judicial Commissioners.*® 

1059. High Courts. The High Courts—four in 
_number, at Caleutta, Madras, Bombay, and Allaha- 

bad—are constituted by charters or letters patent 
under the Indian High Courts Act, 1861.8° They 
represent an amalgamation of the former Supreme 
Courts appointed by the Crown sinee 1773 with the 
Sadr Adalats, or appellate courts of the Company, 
and many of their powers are inherited from both 
these tribunals.°° ai 

Each High Court consists of a Chief Justice and 
not more than fifteen judges, appointed by the 
Crown and holding office during pleasure. The Chief 
Justice must be a barrister or advocate; the judges 
must be either—(1) barristers or advocates of five 
years’ standing; or (2) members of the Indian Civil 
Service of ten years’ standing who have served for 
three years as a district judge; or (3) persons who 
have held subordinate judicial office for five years; 
or (4) pleaders of ten years’ standing. There is a 
further proviso that one-third of the judges must 
be barristers or advocates, and that one-third must 
be members of the Indian Civil Service. As a mat- 
ter of fact, every High Court usually includes more 
than one native of India. 

1060. Jurisdiction. The jurisdiction of the High 
Courts, while derived from the statutory charters 
constituting them, includes certain powers inherited 
from the former Supreme Courts.®1 Their jurisdic- 
tion is original, appellate, and revisional. 

The High Court at Caleutta (technically styled 
“the High Court of Judicature at Fort William in 
Bengal’’) may be taken as typical. It is a court 
of record, and a court of oyer and terminer and 
gaol delivery for the territories under its jurisdic- 
tion. Its ordinary original criminal jurisdiction is 
exercised within the local limits of the presidency 
town (i.e., Caleutta), and.also extends over all per- 
sons not within the jurisdiction of any other Indian 
court over whom the former Supreme Court had 
jurisdiction.®? Its extraordinary original criminal 
jurisdiction extends over all persons residing in 
places over which the former Sadr Adalat had ju- 
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risdiction.®? 

Its ordinary original civil jurisdiction is likewise 
exercised within the local limits of the presidency 
town, with the exclusion of suits within the juris-' 
diction of the small cause court.°* Its extraordi- 
nary original civil jurisdiction enables it to remove 
and try any suit brought in a subordinate court 
subject to its superintendence, either on agreement 
by_the parties or for purposes of justice.%® 

It is a court of appeal from all courts, criminal 
and civil, subject to its superintendence.®* It pos- 
sesses large powers of reference and revision over 
subordinate criminal courts.%” 

As regards special branches of the law, it pos- 
sesses the powers with respect to the persons and 
estates of infants and lunatics exercised by the 
former Supreme Court;°* it acts as a court for 
the relief of insolvent debtors,®® and exercises the 
powers of the former Supreme Court in civil and 
criminal admiralty proceedings,! in testamentary 
and intestate jurisdiction,? and in matters matri- 
monial between Christian British subjects.$ 

It is empowered to appoint clerks and other min- 
isterial officers,* and to admit to practice advocates, 
vakils, and attorneys.® 

It is also, by statute,® expressly charged with the 
superintendence of all subordinate courts in Bengal, 
and with the framing of rules for the conduct of 
business, subject to the sanction of the Governor- 
General in Council. 

1061. Powers of a judge. Any function of the 
High Court, in the exercise of either its original 
or its appellate jurisdiction, may be performed by 
a single judge or by a division court; and if the 
judges in a division court should be equally divided 
in opinion, then the opinion of the senior judge is to 
prevail.’ 

1062. Appeals. In eivil, but not in criminal, 
cases an appeal les to the court in its appellate ju- 
risdiction from any judgment of a single judge, and 
from the judgment of a division court whenever the 
judges are equally divided in opinion and do not 
number a majority of the whole of the judges. The 
right of appeal from other judgments is to the Privy 
Council. ' 

1063. Procedure. When the court sits to exercise 
its original jurisdiction, criminal or civil, the right 
of audience is confined to advocates, who must be 
instructed by attorneys. Before the court in its 
appellate capacity vakils are entitled to appear. All 
proceedings in a High Court are conducted in the 
English language. Trial by jury (consisting of 
nine jurors) is the rule in original criminal eases, 
but juries are never employed in civil cases in 


viction (Re Rajendro Nath Mukerji 
(1899), L. R. 26 Ind. App: 242). 

88. <All of these are included in 
the definition of ‘High Court,” with 
reference to civil proceedings only, in 
the General Clauses Act, 1897 (X. of 
1897), s. 3 (24). 

89. 24 & 25 Vict. c. 104. The In- 
dian High Courts Act, 1861 (24 & 25 
Vict. c. 104), and the Indian High 
Courts Act, 1911 (1 & 2 Geo. 5, ce. 18), 
were repealed by the Government of 
India Act, 1915 (5 & 6 Geo. 5, c. 61). 
The Governor-General in Council may 
appoint additional temporary judges 
for periods not exceeding two years. 
The maximum number of judges, in- 
cluding the chief justice and addi- 
tional judges, is twenty (ibid. s. 
101 (1), (2)). As to tenure. salaries, 
etc., see ibid., ss. 102-105; Stat. R. & 
O., 1916, No. 590. The Crown has 
power to establish additional High 
Courts (Government of India Act, 
1915 (5 & 6 Geo. 5, c. 61), s. 113); 


see, further, Order in Council dated 
27th January, 1916 (Stat. R. & O., 
1916, No. 100), establishing a High 
Court at Patna. 

90. See ss. 9 and 11 of the Indian 
High Courts Act, 1861 (24 & 25 Vict. 
ec. 104), and paras. 19—21 of the let- 
ters patent. 

91. In the case of Surendranath 
Banerjea v. Chief Justice and Judges 
of the High Court of Bengal, (1883) 
L. R. 10 Ind. App. 179, it was held 
by the Privy Council that the power 
of the High Court to punish for con- 
tempt of court was a power inherited 
from the Supreme Court as part of 
the common law of England intro- 
duced by the original charter. Gov- 
ernment of India Act, 1915 (5 & 6 
Geo.'b, oc’ 61x. ase T0672 heir 
jurisdiction includes admiralty juris- 
diction in respect of offenses com- 
mitted on ‘the high seas, but they 
may not exercise any original juris- 
diction in any matter concerning the 


revenue, or any act ordered or done 
in the collection thereof according to 
the usage and practice of the country 
or the law for the time being in 


force (ibid., s. 106). 

92. Letters patent, para. 22. 
93. Ibid., para. 24. 

94. Ibid., paras. 11, 12. 

95. Ibid., para. 13. 

96. Ihbid., paras. 15, 27. 

97. Ibid., para. 28. 

98. Ibid., para. 17. 

99. Ibid., para. 18. 


1. Ibid., paras. 32, 33. 

2. Ibid., para. 34. 

3. Ibid., para. 35. 

4. Ibid., para. 8. 

5. Ibid., paras. 9, 10. 

6. Indian High Courts Act, 1861 
soe & 25 Vict. c. 104), s. 15. Ibid., s. 

7. Letters patent, para. 36. Govy- 
ernment of India Act, 1915 (5 & 6 
Geo. 5, c. 61), s. 108. 

8. Letters patent, para. 15,. 


548 [18C.J.] 


India. 

1064, Extent of jurisdiction.” The jurisdiction 
of the High Court at Caleutta is not confined to 
the existing province of Bengal, but extends over 
the recently constituted province of Hastern Bengal 
and Assam, which was under the jurisdiction of the 
former Supreme Court. On the other hand, Sind is 
excluded from the jurisdiction of the High Court 
at Bombay, and Oudh is similarly excluded from 
the jurisdiction of the High Court at Allahabad, 
the powers of a High Court in both these cases 
being exercised by judicial commissioners. 

The High Court at Allahabad is distinguished 
from the other three High Courts, in that it does 
not possess any ordinary original jurisdiction, ex- 
cept in criminal proceedings against European Brit- 
ish subjects. 

1065. Chief Courts. Outside the provinces above 
mentioned, most of the functions of a High Court 
are vested in courts created by the Indian Legisla- 
ture. 

In the Punjab (since 1866) and in Lower Burma 
(since 1900) these are styled Chief Courts, com- 
posed of a chief judge and judges appointed by the 
Governor-General in Couneil; elsewhere the courts 
are composed of one or more judicial commissioners, 
who are usually appointed from the Indian Civil 
Service. Their functions are entirely appellate and 
revisional, except as regards criminal jurisdiction 
over European British subjects, and except also 
that the Chief Court for Lower Burma has been 
granted original jurisdiction, criminal and civil, 
within the limits of Rangoon, because of its an- 
alogy to a presidency town. ; 

[§ 49] ce. Inferior Criminal Courts. 

1066. Subordinate to the provincial High Courts, 
by whatever name they may be ealled, are the in- 
ferior criminal and civil courts. 

Under the Code of Criminal Procedure, 1898,'° 
the style and the powers of inferior criminal courts 
are uniform throughout British India. They con- 
sist of courts of sessions and courts of magis- 
trates." 

1067. Courts of sessions are presided over by 
sessions judges, or additional and assistant sessions 
judges, usually appointed from the Indian Civil 
Service, who are competent to try all persons duly 
committed and to award any authorised sentence.” 

1068. Magistrates, who are appointed from the 
Indian or the Provineial Civil Service, are graded 
‘in three classes, according to the sentences of im- 
prisonment and fine which they are authorised to 
pass and their power to commit for trial to a 
court of session.% + 

In certain areas—described as ‘‘non-regulation’’ 
—the local Government is empowered to invest the 
district magistrate with power to try all offences 
not punishable with death.1* Provision is also 
made for the appointment of honorary or special 
magistrates,!> presidency magistrates,1® and canton- 
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ment magistrates for military stations.1? In Madras 
and (to a less extent) Bombay minor correctional 
powers are intrusted to village head-men.'§ 

1069. Mode of trial. All trials before a court 
of session must be either by a jury or with the aid 
of assessors, according to the general orders of the 
local Government.*® 

The jury consists of any uneven number of jurors 
up to nine which may be preseribed.2° The verdict 
of a majority prevails, unless the judge disagrees 
so completely that he considers it necessary for 
the ends of justice to submit the ease to the High 
Court (or its equivalent), which is then empow- 
ered to acquit or conviet, and to pass sentence.*4 

Assessors may be two or more in number, at the 
diseretion of the judge,?* who is required to record 
the opinion of each of them, but in giving judgment 
is not bound to conform to their opinions.*$ 

All sentences of death must be confirmed by the 
High Court (or its equivalent) before execution ;2* 
and the prerogative of merey is exercisable by both 
the local Government concerned and the Governor- 
General in Couneil.*® 

1070. Appeal. The right of appeal given by the 
Code of Criminal Procedure is very wide. Against 
a judgment of acquittal, whether original or appel- 
late, the local Government may direct that an ap- 
peal be presented to the High Court (or its equiva- 
lent) .*6 

Any person convicted may appeal on a matter of 
fact as well as a matter of law, except where the 
trial was by jury, in which ease the appeal lies on 
a matter of law only (ineluding the alleged severity 
of a sentence),?7 and except also when the sentence 
does not exceed one month’s imprisonment or a fine 
of Rs.50.28 

The appeal is ordinarily to the court of next 
higher jurisdiction.2®» The appellate court may hear 
further evidence, may reverse or modify the sen- 
tence (so as not to enhance it), provided that the 
verdict of a jury may not be altered unless the court 
is of opinion that such verdiet was erroneous owing 
to a misdirection by the judge or to a misunder- 
standing of the law by the jury.°®° 

When the judges composing the appellate court 
are equally divided in opinion, the ease must be laid 
before another judge of the same court, whose opin- 
ion is final.S* 

In addition to the procedure on appeal, sessions 
judges and district magistrates have large powers 
of calling for records of inferior courts and report- 
ing to the High Court;8* while the High Court (or 
its equivalent) is empowered, under its revisional 
jurisdiction, even to enhance the sentence in cases 
so referred to it or ealled for by itself.’s 

[§ 50] d. Inferior Civil Courts. 

1071. The inferior civil courts are constituted 
by special Acts, which vary considerably for dif- 
ferent provinces,** though their procedure generally 


9. The Governor-General in Coun- 12. Ibid., ss, 9, $1, ; 83. Code of Criminal Procedure, 
cil has power, subject to disallow- 13. Ibid., ss, 10—17, 32—88, 1898 (Act V. of 1898), s. 309. 
ance by the Crown, to alter the local 14. Ibid. ss, 80, $4, 24, Ibid., s, 381. 
limits of the jurisdiction of High 15. Ibid., ss. 14—17, a5. Ibid. s. 402. 
Courts (ibid., s. 109). For the exemp- 16. Ibid., ss. 18—21. aé. Ibid., s, 417. 
tion of the Governor-General, Gov- 17. Ibid., ss. 1, 18, and s. 8 of the a7. Ibid,, s. 418, 
ernors, their resyective Hxecutive|Cantonments Act, 1880 (Act IIT. of 28s. Ibid. s. 4138, 
Councils, and judges from the juris-| 1880). 29. Ibid., ss. 407, 408, 410, 
dietion of High Courts, see ibid., s. 18. Code of Criminal Procedure, 30. Ibid. s. 428. 
110. - 1898 (Act V. of 1898), s. 1, 31. Ibid, s. 429. 
10. Act. V. of 1898. 19. Ibid., ss. 268, 269. 32. Ibid. ss. 485—488 
11. Ibid. s. 6. ‘Magistrate’ is 20. Ibid., s. 274. 83. Tbid., s. 489. 
defined in the General Clauses Act, 21. Ibid, ss. 306, 307, 34. For Bengal, Eastern Bengal, 
1897 (X. of 1897), s. $ (81), 22. Ibid., s. 284, lthe United Provinces, and Assam,, the 
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is regulated by the Code of Civil Procedure,®* and 
in particular by the rule that every suit must be 
instituted in the court of the lowest grade compe- 
tent to try it.6° The classes of courts often have 
different names in different provinces; sometimes 
the number of classes extends to six or even eight; 
and in the areas before described as ‘‘non-regula- 
tion,’’ judicial functions are usually vested in of- 
ficers of the ordinary administrative staff. 

1072. Jurisdiction. The scheme of inferior civil 
courts in Bengal may be taken as representative of 
an advanced provinee.** 

The highest court is that of the district judge,%§ 
who is the same person as the sessions judge for 
criminal cases. His jurisdiction extends to all origi- 
nal, suits, of whatever amount and character, which 
are cognisable by civil courts; and he is further 
empowered to supervise and distribute business 
among all the other courts within his district. 

Next to the district judge are subordinate judges, 
whose jurisdiction is co-extensive with that of the 
district judge; and below them are munsifs, whose 
jurisdiction is ordinarily limited to suits of which 
the value does not exceed Rs.1,000 (say £67), but 
may be extended to the limit of Rs.2,000. 

In addition, there exists special courts of small 
causes, with summary jurisdiction and a restricted 
right of appeal, for the trial of simple money suits 
not exceeding Rs.500 in value, which limit may be 
extended to Rs.1,000.%° In the presidency towns these 
small cause courts may dispose of cases where the 
value of the subject-matter does not exceed Rs. 
2,000, or even more when the parties consent.*° 

Subordinate judges and munsifs are appointed 
from the subordinate judicial service, on the recom- 
mendation of the High Court, and are almost uni- 
versally natives of India. Civil suits are never 
tried by jury. 

1073. Appeals. The latitude of appeal is as wide 
as in criminal eases, being always to the court of 
next higher jurisdiction, with a second appeal to 
the High Court (or its equivalent) on any of the 
following grounds—namely, (1) the decision *! be- 
ing contrary to some specified law or usage having 
the force of law; (2) the decision having failed 
to determine some material issue of law or usage 
having the foree of law; (3) a substantial error or 
defect in the procedure as prescribed by the Code 
or any other law, which may possibly have produced 
error or defect in the decision of the case upon the 
merits.*” 

As in the ease of the criminal courts, the High 
Court exercises, in addition to appeal, general pow- 
ers of revision.** 


Bengal, North-Western Provinces 
and Assam Civil Courts Act, 1887 
(Act XII. of 1887); for Madras, Mad- 40. 
ras Civil Courts Act, 1873 (Act III. 
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Provincial Small Cause Courts Act, 
1887 (Act IX. of 1887). 

These courts are established 
for the presidency towns under the 
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[§ 51] ¢. Criminal Jurisdiction over European 

British Subjects.‘4 

1074, European British subjects formerly pos- ° 
sessed certain special privileges in the criminal 
courts. One of these privileges was that no magis- 
trate or judge could exercise jurisdiction over them 
unless he had been appointed a justice of the peace 
and was also himself a European British subject. 

Since 1884 4° this rule of law has been modified by 
making every sessions judge, district magistrate, 
and presidency magistrate ex officio a justice of the 
peace, and conferring upon them a limited jurisdie- 
tion over European British subjects, whether they 
are themselves such or not. 

But a European British subjeet still possesses 
the following privileges: He may claim a trial by 
jury in all cases,?® and the jury must be a mixed 
one, one-half being Europeans or Amerieans;*? in 
all cases punishable with death or transportation for 
life his trial must be before a High Court;#* he is, 
given a right in the nature of a writ of habeas 
corpus throughout India,*” where as for natives such 
right is limited to the presidency towns; and he.is 
exempt from the criminal jurisdiction of any Na; 
tive State. There is also a statutory provision *° 
prohibiting the Governor-General in Council from 
making any law, without the previous consent of the 
Seeretary of State, that would empower any: court 
other than a chartered High Court to sentence to 
death a European British subject (as there de- 
fined). 

Under the Criminal Procedure Code,*! any Euro- 
pean (not being a European British subject) or 
American may claim, in the case of.a trial before 
a jury or assessors, that one half of the jury or, 
assessors shall be, if practicable, Europeans or. 
Americans. 

[§ 52] f. Union of Executive and Judicial 

Functions.°? 

1075. In accordance with the practice inherited 
from the days of native rule, all the subordinate 
duties of government—administrative, fiscal, and ju-. 
dicial—are still performed in some of the backward 
tracts of India by the same officials. But in pro- 
portion as the administrative system has gradually 
become more complex, courts of civil justice have at- 
tained a status of independence, while criminal ju- 
risdiction continues to be exercised by the same 
persons as govern districts and supervise the po- 
lice. The collector or deputy commissioner is re- 
sponsible for the entire administration of criminal 
justice in his district, subject to the jurisdiction of 
the sessions judge. As district magistrate, though 
he may not often sit in court, all the assistant mag- 


in any of the European, American, 
or Australian Colonies or Posses- 
sions of His Majesty, or in the Col-_ 
ony of New Zealand, or in the Colony 


of 1873); for Bombay, Bombay Civil 
Courts Act, 1869 (Act XIV. of 1869); 
for the Punjab, Punjab Courts Act, 
1884 (Act XVIII. of 1884); for the 
Central Provinces, Central Provinces 
Courts Act, 1904 (Act II. of 1904); 
for Lower Burma, Lower Burma 
Courts Act, 1900 (Act VI. of 1900); 
for the North-West Frontier Prov- 
ince, Regulation VII. of 1907. 

85. Code of Civil Procedure, 1908 
(Act V. of 1908). 
Ibid., s. 15. 
. “Imperial Gazetteer of India,” 
Vol: IV... p.- 150. 

3s. “District judge” is defined in 
the General Clauses Act, 1897 (Act X. 
of 1897), s. 3 (15). 

39. These courts are established 
for the several provinces under the 


‘. 


Presidency Small Cause Courts Act, 
1882 (Act XV. of 1882). 

41. It should be remarked that 
“decree, preliminary or final’ is the 
term used for the formal expression 
of an adjudication of any court (Code 
of Civil Procedure, 1908 (Act V. of 
1908), s. 2 (2)); whereas “judgment” 
means the statement given by the 
judge of the grounds of a decree 
(ibid.,,s., 2 (9)). 

42. Code of Civil Procedure Act, 
1908 (Act V. of 1908), s. 100. 

43. TIbid., s. 115. 

44. In the Code of Criminal Pro- 
cedure, 1898 (Act V.. of. 1898). s. 4 
(1). (i), “European British subject” 
is interpreted to mean “any subject 
of His Majesty born, naturalised, or 
domiciled in the United Kingdom, or 


of the Cape of Good Hope or Natal; 
and any child or grandchild of 
any such person by legitimate de- 
scent.” 

45. Act III. of 1884, s. 3, amend- 
ing s. 443 of the Code of Criminal 
Procedure, 1882 (Act X. of 1882). 

46. Code of Criminal Procedure 
Act, 1898 (Act V. of 1898), s. 451 (1). 

47. Ibid., s. 451. ; 

48. Ibid. s. 447 (2). 

49. Ibid. s. 456. “4 

50. Government of India Act, 1833 
(3 & 4 Will. 4, c. 85). s. 46: Govern- 
ment of India Act, 1915 (5 & 6 Geo. 
5, c. 61), s. 65 (3). 2 

51. Code of Criminal Procedure, . 
1898 (Act V. of 1898), ss. 460—463. 

52. “Imperial Gazetteer of India,” 
Vol. IV., pp. 153, 154. : 
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istrates are directly subordinate to him; and he pos- 
sesses large powers of control over their jurisdic- 
tion.58 

§ 53] g. Revenue Courts. 

1076. Apart from the ordinary civil courts, there 
exists in India a peculiar jurisdiction, arising from 
the importance of the land revenue, which may to 
some extent be compared with the old Exchequer ju- 
risdiction in England. Revenue courts,°4 as they 
are called, while constituted primarily for the pur- 
pose of determining and collecting revenue, have 
also had at various times large powers intrusted 
to them for the decision of questions connected with 
rent and tenancy and extending to possessory title. 

These courts are presided over by the collector 
or deputy commissioner of the district, or by sub- 
ordinate fiscal officials; and their jurisdiction varies 
widely in the several provinces. The tendency of 
modern legislation is to confine their powers to the 
collection of revenue, and to relegate rent suits as 
well as all questions of title to the civil courts. 
In the less advanced provinces civil and revenue 
jurisdiction is usually vested in the same persons.” 

[§ 54] h. British Courts outside British India. 

1077. Outside British India the courts that ex- 
ercise jurisdiction, criminal and civil, under pow- 
ers conferred upon them by the executive authority 
of the Governor-General in Council are closely mod- 
elled, so far as the circumstances admit, upon the 
courts of British India. Just as the legislation in 
force in these ‘‘administered areas’’ is applied by 
executive authority, so the ordinary officials are 
clothed by the same authority with judicial powers, 
graduated as in British India. The head of the 
local administration is usually constituted a High 
Court, and thus becomes the final court of appeal; 
but the criminal jurisdiction over European British 
subjects is always reserved to a High Court in 
British India. 

. [§ 55] i. Courts in Native States. 

1078. Subject to what has been already stated 
with regard to personal jurisdiction over Huropean 
British subjects and territorial jurisdiction over res- 
idencies, cantonments, and railways vested in Brit- 
ish courts, the constitution and extent of the ju- 
dicial authority in Native States depends upon the 
rank of the several States as recognized by the Gov- 
ernment of India.®¢ 

In all the larger States the ruling chiefs them- 
selves possess the supreme judicial authority, ex- 
tending to the power of life and death over their 
own subjects, though there is a growing tendency 
among them to delegate jurisdiction to regular tri- 
bunals modelled on those existing in British In- 


53. In the present year (1909) a 
scheme has been approved—to be at 


empowered to provide for the execu- 
tion in British India of the decrees 
of civil and revenue courts in Native 
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dia, with an ultimate appeal to the chief in person. 

In States of smaller size all heinous cases must 
be submitted to the political agents.*? 

And there are a considerable number of so-called 
States whose size is so insignificant that their chiefs 
are permitted to exercise no judicial authority, erim- 
inal or civil, which is entirely vested in British 
officers. Criminal jurisdiction over Huropean Brit- 
ish subjects is always reserved to some High Court 
in British India.®$ 

{[§ 56] D. The Law of India—1. In General. 

1079. Sources of law. The law in force in Brit- 
ish India is derived from many different sources. 
Apart from direct legislation, which has been con- 
tinually extending its domain, the main sources are 
two-fold—(1) The personal law of the natives of 
the country, Hindu, Mahomedan, and others; and 
(2) the English law introduced by English settle- 
ment and conquest. In former times these two 
sources of law were to some extent antagonistic to 
one another, being administered by courts of rival 
jurisdiction and over distinct areas of territory. 

To the present day all questions relating (e.g.) 
to inheritance or marriage among the natives are de- 
cided in accordance with the interpretation to be 
placed upon the Shastras of the Hindus, or upon the 
commentaries on the Koran, both of which lay claim 
to divine authority; and a large field is left to be 
determined by family custom or tribal and local 
usage. 

When native law was defective or inapplicable, 
the decision of the courts established by the Hast 
India Company throughout India was to be gov- 
erned by the principles of justice, equity, and good 
conscience ;>® and this rule, under the influence of 
English judges, necessarily led to the introduction 
of much English law. 

On the other hand, the Supreme Courts estab- 
lished by the Crown in the three presidency towns 
knew no other law than the law of England, which 
they administered within their local jurisdiction and 
applied to all European British subjects. 

This antagonism between two different systems 
of law was practically abolished after the govern- 
ment passed from the Company to the Crown. The 
Sadr Adalats of the Company and the Supreme 
Courts of the Crown were then merged in the exist- 
ing High Courts,®® while the new legislative council 
was enabled to carry out promptly large means of 
codification that had long been in preparation. 

[§ 57] 2. Statute Law. 

1080. Application of English law. By the Royal 
Charter of 1726 establishing mayors’ courts in the 
three presidency towns * of Caleutta, Madras, and 


to the Governor-General. In the 
large State of Gwalior a _ similar 
gradation of courts (with vernacular 
titles) was introduced as early as 


first applied only to Bengal—by 
which the whole series of criminal | States. 
courts will be separated from the or- 57. 


dinary administration, just as the 
civil courts already have been, and 
placed under a magistrate in the 
judicial line of the service, independ- 
ent of the present district magis- 
trate, while the latter will retain 
his existing control of the police, and 
also wide powers for the prevention 
of crime and suppression of disturb- 
ances. ut 

54. “Revenue Court” is defined in 
the Code of Civil Procedure, 1908 
(Act V. of 1908), s. 5 (2). 
“Imperial Gazetteer of India,” 
Vol TV .,.7 Dp: 153, 

56. Under the Code of Civil Pro- 
cedure, 1908 (Act V..of 1908), s. 44, 
the Governor-General in Council is 


In no case, however, is there 
any right of appeal to the King in 
Council from the judicial court of a 
political agent (Hemchand Devchand 
v. Azam Sakarlal Chhotamlal (1905), 
i, Re. oo, nd, App: 1). 

58. By way of example, reference 
may be made to the judicial system 
in the Central India Agency, which 
consists of no less than 148 States of 
very varying size and status. Of 
these only seven possess (without 
special authorisation) full powers of 
life and death. In the others, the 
eriminal and civil jurisdiction of the 
political officers is graded according 
to the system prevailing in British 
India, and the appellate powers of a 
High Court are vested in the agent 


1888; and codes, based on those of 
British India, but modified to suit lo- 
cal customs, were adopted in 1895. 
The Maharaja retains the power of 
hearing in person appeals against the 
decisions of the highest court, and 
all sentences of death must be sub- 
mitted to him for confirmation (‘“Im- 
perial Gazetteer of India,’’ Vol. IX., 
pp. 375-378). 

59. These words first appear in 
Regulation (Bengal) VII. of 1832. 
They are incorporated in the Letters 
Patent of the High Courts (para. 19), 


and also in the Laws Acts of the 
several provinces, 
60. By the Indian High Courts 


Act, 1861 (24 & 25 Vict. c. 104). - 
61.. “Presidency town” is defined 
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§§ 57-59] 
Bombay, all unrepealed Acts of Parliament prior to 
that date, together with the common law of Eng- 
land as it existed at that date, so far as such Acts 
and such law were applicable to local circumstances, 
were given the force of law in those towns.*? 

Acts of Parliament passed since 1726 are of force 
in India, if they, expressly or by necessary impli- 
cation, extend to India, subject, however, to a lim- 
ited power of amendment °* conferred on the In- 
dian legislature.** 

1081. Regulations. Statutory power to regulate 
both the law and the procedure adopted in the 
courts of the East India Company was first con- 
ferred upon the Governor-General in Council of 
Bengal by the Regulating Act of 1772,°> as amended 
in 1780.°° It was extended to Madras and Bombay 
in 1807,°7 but was withdrawn from them in 1833,6§ 
from which date to 1861 ®° the Governor-General in 
Council was the sole legislative authority for all 
British India. oe 

Enactments passed under these early statutory 
powers are known as Regulations; and many of 
them are still in force, among which it is sufficient 
to specify Regulation VIII. (Bengal) of 1793, de- 
claring permanent the settlement of the land revenue 
of Bengal. 

[§ 58] 3. Codification. 

1082. The Government of India Act of 1833 7° 
added a law member to the Governor-General’s 
Council and also provided for the appointment of a 
Law Commission in India with the law member as 
its head.71_ Under this Commission the Penal Code 
was drafted, though this did not become law until 
1860. 

-A second Commission, appointed under the Gov- 
ernment of India Act of 1853,7? sat in England, and 
drafted the Codes of Civil and Criminal Procedure, 
which were passed into law in 1859 and 1861 re- 
spectively, thus completing the field of adjective 
law. 

A third Commission was dpneinted i in 1861, with 
the duty of framing a body of substantive law, for 
which the law of England should be used as basis; 
but, after several draft Acts had been submitted, 
this Commission came to an end in 1870. 

In the meantime a number of minor codes had 
been passed by the Legislative Council;7$ and it 
was finally decided that the work of further codi- 
fication should be earried out in India rather than 
in England. 


in the General Clauses Act, 1897 (Act 
X. of 1897), s. 3 (41); and by the 
Burma Courts Act, 1872 (VII. of 
1872), s. 7, the law administered by 


DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS 


C, 2229 11 Wall. 8; 
ce. 5) passed before 1726, which are 
believed to be still of possible appli- 
cation to the presidency towns. It 
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a. Penal Code. 

1083. The Indian Penal Code,’ though originally 
drafted by Macaulay in 1839, did not become law - 
until 1860, and this code has since required very 
few amendments. Including these amendments, 
which, according to the Indian method of legisla- 
tion, are always incorporated into the original Act, 
it consists of 511 sections, which. are arranged un- 
der twenty-three chapters: (1) introduction, con- 
taining provisions relating to personal application, 
local extent, and saving for other laws; (2) general 
explanations, consisting of an elaborate interpreta- 
tion clause; (3) punishments, which are eight in 
number—death, transportation (as a rule for life), 
penal servitude (for Europeans), imprisonment (rig- 
orous and simple), detention in a reformatory (for 
boys under sixteen), whipping (only for males un- 
der forty-six), forfeiture, and fine; (4) general ex- 
ceptions, stating the facts which negative responsi- 
bility or justify acts otherwise criminal; (5) abet- 
ment; (6), (7), (8), (9), (10), (11), (12), (13) of- 
fences against the State, relating to the army and 
navy, against public tranquillity, by or relating to 
public servants, contempts of the lawful authority 
of public servants, against public justice (inelud- 
ing false evidence), relating to coin and Govern- 
ment stamps, and relating to weights and meas- 
ures; (14) and (15) offences affecting the public 
health, safety, convenience, decency, ‘and morals, 
and relating to religion; (16) offences affecting the 
human body, among which murder is carefully dis- 
tinguished. from other kinds of culpable homicide; 
(17) offences against property, among which ‘‘da- 
coity’’ is defined as robbery by five or more per- 
sons; (18) offences relating to documents (inelud- 
ing forgery) and to trade or property marks; (19) 
criminal breach of contracts of service, strictly lim- 
ited to cases of great social inconvenience; (20) 
offences relating to marriage, including adultery as 
a crime; (21) defamation, with no less than. ten 
excepted cases where imputations prejudicial to 
character are tolerated; (22) criminal intimidation, 
insult, and annoyance; (23) attempts to commit of- 


fences.7® 
[§ 59] b, The Criminal and Civil Procedure 
Codes. 
1084. Criminal Procedure Code. The original 
Code of Criminal Procedure, as passed in 1861,"° 
was revised and consolidated in 1882,77 and again 
in 1898.78 This last revision, which repealed and 


ce. 12; and 7 Ann.|1873 (X. of 1873), VIII. of 1882, and 
Indian Penal Code Amendment Act, 
1898 (IV. of 1898). 

75. Like the other Indian codes, 


the High Court at Calcutta in the 
exercise of its ordinary original civil 
jurisdiction is extended to Rangoon. 

62. See Lyons (Mayor) v. Hast In- 
dia Co. (1836), 1 Moo. P. C. C. 175 
(which decided that the English law 
incapacitating aliens from holding 
real estate had never been expressly 
introduced into Bengal, and that the 
Charitable Uses Act, 1735 (9 Geo. 2, 
ec. 36), did not apply to India); and 
Ram Coomar Coondoo vy. Chunder 
Canto Mookerjee (1876), 2 App. Cas. 
186, P. C. (which decided that the 
English laws of maintenance and 
champerty are not of force in India). 

63. Indian Councils Act, 1861 (24 
& 25 Vict. c. 67), ss. 22, 42; Govern- 
ment of India Act, 1915 (5 & 6 Geo. 5, 
c. 561), 58s. 65,279: 

64. 'A revised edition of these 
Acts, under the title of “A Collec- 
tion of Statutes relating to India,” 
was published at Calcutta by the au- 
thority of the Government in two 
volumes in 1899 and 1901. It con- 
tains only three statutes (10 Will. 3, 


omits all statutes passed since 1861 
which have been locally repealed in 
India; and it contains a list of such 
statutes, and of statutes which have 
Me de modified by the Indian legisla- 
ure. 

65. East India Company Act, 1772 
(13 Geo. 3, c. 63), s. 36. 

66. East India Company Act, 1780 
(21 Geo. 3, c. 70), s. 23 


he Now repealed, 47 Geo. 3, ss. 2, 
Cc, 5 

68. Government of ne Act, 1833 
(3 & 4 Will. 4, c. 85), s 


69. Indian Councils See 1861 (24 
Vict. c. 67). 
70. 3 & 4 Will. 4, c. 85. 
The first law member was Ma- 
caulay. 

72. 16 & 17 Vict. c. 95. 

73. These were chiefly drafted by 


Sir H. S. Maine and Sir James 
Stephen. 
74 Act XLV. of 1860, as amended 


by Acts VI. of 1861, the repealing 
Act, 1870 (XIV. of 1870), XXVII. of 
1870, XIX. of 1872, Indian Oaths Act, 


the Penal Code has for its basis the 
law of England, stripped of tech- 
nicalities, shortened and simplified, 
but modified in some few particulars 
to suit the local circumstances. One 
of its peculiarities that must be men- 
tioned is the use of specific illus- 
trations added to general proposi- 
tions—an invention due to Bentham 
and here introduced by the authority 
of Macaulay. These make nothing 
law which would not be law without 
them; but they are in the nature of 
cases decided, not by judges, but by 
the legislature, upon the provisions 
of the enactments in which they oc- 
cur. For the weight to be attached 
to these illustrations, see Koylash 
Chunder Ghose vy. Sonatun Chung 
Barooie (1881), Indian Law Reports, 
7 Calcutta, 132. 

76. Code of Criminal Procedure, 
1861 (Act XXV. of 1861). 

77. eet at of Criminal 
1882 (Act X. of 1882). 

78. Code of Criminal Procedure, 
1898 (Act V. of 1898). 


Procedure, 
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replaced no less than eighteen separate enactments, 
is contained in 565 sections, divided into forty-six 
chapters. It constitutes and defines the powers of 
all the criminal courts throughout British India, 
excepting the High Courts (and their equivalents). 
Besides regulating the entire course of eriminal pro- 
cedure, from complaint to judgment, appeal, and 
execution, it deals (to some extent). with the pre- 
ventive aetion of the police, with seeurity for keep- 


ing the peace and for good behaviour, with the dis~ 


persion of unlawful assemblies, and with the sup- 
pression of nuisances. 

1085, Civil Procedure Code. The original Code 
of Civil Procedure, as passed in 1859,7° was revised 
and consolidated in 1877,8° again in 1882,°' and 
finally in 1908.8*. It consists of 158 seetions, di- 
vided into eleven parts, with no less than fifty- 
one orders containing rules, which are placed in a 
schedule. While it regulates the entire course of 
civil procedure (including certain rules relating to 
the High Courts), it does not constitute the civil 
courts or define their powers. These courts are con- 
stituted and their powers defined by special legisla- 
tion. 

1086. Indian Evidence Act. Closely connected 
with the, Procedure Codes is the Indian Evidence 
Act, 1872,88 which was drafted by Sir James Ste- 
phen, and consists of 167 sections, divided” into 
three parts and eleven chapters. , While mainly 
based upon the English law of evidence, it differs 
from that law in several material points. 

[§ 60] ¢, Other Codifying Acts. 

1087. Succession Act: Contract Act: Specific Re- 
lief Act: Limitation Act: Negotiable Instruments 
Act: Trusts Act; Transfer of Property Act: Ease- 
ments Act etc. . Other codifying Acts, in order of 
date, are—the Succession Act, 1865,8* dealing with 
intestate suecession in the case of all classes domi- 
ciled in British India other than Hindus, Mahome- 
dans, Buddhists, and Parsis, each of which ecommu- 
nities has laws of its own on the subjeet; the Con- 
traet Act, 1872,8° dealing specially with sale of 
goods, indemnity, and guarantee, bailment (ineclud- 
ing pledge), warranty, ageney, and private partner- 
ship; the Specifie Relief Act, 1877,8° dealing with 
the recovery of possession of property, the specific 
performance of contracts, the rectification and re- 
cission of contracts, the appointment of receivers, 


79.. Code of Civil Procedure, 1859 | calculated to 
(Act VIII. of 1859). and inelastic, 

80. Code of Civil Procedure, 1877 
(Act X. of 1877): 

81. Code of Civil Procedure, 1882 
(Act XIV. of 1882) 

82.. Code of Civil Procedure, 1908 
(Act V. of 1908). The most important 
result of this last revision is that a 
great part of the. procedure, now 
placed in a schedule, is subject to 
amendment (ss... 121-128) by any 
High Court after a report by a rule: 
committee, 

83. Act I. of 1872, 

84 Act X. of 1865, 

85. Act IX. of 1872. 

86. Act I. of 1877. 


unconsidered for 
years, 


Mahomedan 


consolidation; 


editions. 


89. Act Il. of 1882. has been supplemented by a volume 99. 
90. Act IV. of 1882. 

91. Act V. of 1882. 3. 

92. Act VIII of, 1891, 96, 


98. Act VI. of 18s2! 

94 Act VIII. of 1890, 
- 95. Apart from the Penal Code 
and the two Procedure Codes, the 
other .codifying Acts have been sub- 
jected to much adverse’ criticism, 
They have been condemned as being, 
in so far as they are not superfluous, 


searches, 
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make the law rigid 
though it is likewise 
admitted that they have made the 
law more accessible and have tended 
to improve its substance. 
a code of the law of torts of action- 
able wrongs, drafted by Sir Frederick 97. 
Pollock (printed as an appendix to 
Pollock, Law of Torts), has been left 
more than twenty 
and the suggestion that the 
leading principles of both Hindu and 
law should be codified 
has failed to meet with acceptance. 
Meanwhile, considerable progress has 
been achieved in the more humble 
sphere of statute law revision and 98. See 
and the statute-book 
is kept up to date by frequent new | Ali, 
The last edition 


11 1 hahabsg the Acts up to the end of 


It may further be mentioned 
that, under the Code of Criminal Pro- 
cedure, 1898 (Act V. 
in view of an 
zananas or women’s apartments, are 
subject to special 
that, under the Code of Civil Pro- 
cedure, 1908 (Act V. of 1908), ss. 132, 1. 
1338, women who, under the customs 
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the enforcement of public duties, and injunctions; 


the Limitation Act, 1877,87 dealing both with the 


limitation. of suits and with the acquisition of 
ownership by possession; the Negotiable Instru- 
ments Act, 1881,8§ dealing with promissory notes, 
bills of exchange, and cheques, with a saving for 
any local usage relating to instruments in an Ori- 
ental language; the Trusts Act, 1832,8° with a say- 
ing for religious or charitable endowments and the 
mutual relations of the members of an undivided 
family; the Transfer of Property Act, 1882,°° deal- 


ing with transfer generally of both movable and im- . 


movable property, with sale, mortgage, and lease of 
immovable property, with exchange and gift, and 
with transfer of actionable claims; the Hasements 
Act, 1882," first applied only to Madras, but after- 
wards extended to several other provinces;®? the 
Companies Act, 1882;°% and the Guardians and 
Wards Act, 1890.°* Sinee 1890 the work of codifi- 
cation has practically ceased.®® 
[§ 61] 4. Personal Law. 

1088. <A large portion of the law administered 
by the courts of justice in India is personal—that 
is to say, it varies with the different classes of the 
population, especially as regards marriage, and suec- 
cession. 
them the law of England, both the common law and 
the statute law, so far as applicable to their new sur- 
roundings; and this law has also been accepted by 
some other small Christian communities, such as the 
Armenians. 
Hindus and Mahomedans equally enjoy the unim- 
peded exercise of the rules and customs contained in 
their respective sacred books, except in so far as 
these may have been decided to violate the funda- 
mental principles of natural justice.®® 

English courts may thus be called upon to deter- 
mine issues arising from polygamy, or from idola- 
try.’ Hindu law is not uniform for all Hindus, 
nor Mahomedan law for all Mahomedans; each may 
vary according to locality or sect.°8 Unwritten 
usage also has great weight, especially in North- 
Western India, where tribal usage is held superior 
to the written text-books.®® So, again, the unortho- 
dox sect of Jains among the Hindus, the small 
but influential community of Parsis, and the Budd- 
hists in Burma each follow their own personal law. 

1089. Its application. The principle of the per- 


of the country, ought not to be re- 
quired to appear in public, and also 
men on whom the same privilege has 
been personally conferred by the 
Government, are exempted from ap- 
pearance in a civil court. 

It has been held by the Privy 
Council that an idol may be regarded 
as a fancies person, capable as such 
of holding property, though the right 
to sue in respect to the property is 
vested in/ the sebait or manager 
(Maharaja Jagadindra Nath Roy 


In result, 


Bahadur v. Rani Hemanta Kumari 
ai (1904), L. R. 81 Ind. App. 


J.D. Mayne, “Hindu Law 
and Usage,” 5th ed., 1892; and Ameer 
prepa ee Law,” Calcutta,’ 
The Punjab Laws Act, . 1872 
(Act IV. of 1872, as amended by Act 
XII. of 1878), expressly directs the 
courts to observe any custom ap- 
plicable to the parties concerned, 
which is not contrary to justice, 
equity, or good conscience, and has 
not been altered or abolished by law, 
a Serre by competent authority to 
@ vo 


(1898-9) | 1894, 


of 1898), s, 48, 
arrest, in 


regulations; and 


v. Mussumut Dakho (1878), L. R 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


In the case of Sheo Sr ihe 


The English residents have brought with . 


The two dominant religious bodies of . 


8§ 61-62] 


sonal law was first adopted by Warren Hastings, as 

early as 1772, when he framed a rule for the courts 
of the Company that ‘‘in all suits regarding mar- 
riage, inheritance, and caste, and other religious 
usages and institutions the laws of the Koran with 
respect to Mahomedans, and those of the Shashter 
with respect to Gentoos [ = Hindus], shall be in- 
variably adhered to.’’ 

This principle was applied, almost in the same 

' words, to the Supreme Court at Caleutta in 1781 
by an Act of Parliament? which has never been 
repealed, though it has from time to time been al- 
tered by the Indian Legislature. Of such altera- 
tions two are of special importance. In 1832% it 
was enacted Yhat the rule was intended for the pro- 
tection, not the deprivation, of rights; and that, 
consequently, when the parties to a suit were of dif- 
ferent religions, then ‘‘the decision shall be goy- 
erned by the principles of justice, equity, and good 
conscience.’’ Again, in 1850,* it was enacted that 
“so much of: any law or usage row in force... 
as inflicts on any person forfeiture of rights or 
property, or may be held in any way to impair or 
affect any right of inheritance, by reason of his or 
her. renouncing or having been excluded from the 
communion of any religion, or being deprived of 
easte, shall cease to be enforced as law.’’ 

On the other hand, special exemptions in favour 
‘of Hindu and Mahomedan law are contained in 
many of the recent codifying Acts dealing with sub- 
stantive civil law. For example, the Indian Succes- 
sion Act, 1865,° was expressly declared not to apply 
to the property of any Hindu, Mahomedan, or Budd- 
hist, though this exemption has been modified by 
the Probate and Administration Act, 1881.° The 
Transfer of Property Act, 1882,” so far as it relates 
to the transfer of property by the act of the par- 
ties, is not to affect any rule of Hindu, Mahomedan, 
or Buddhist law. And nothing in the Indian Trusts 
Act, 1882,° is to affect the rules of Mahomedan law 
as to wakf (charitable trust), or the mutual re- 
lations of the members of an undivided family as 
determined by any customary or personal law, or to 
apply to public or private religious or charitable 
endowments. 

[$ 62] 5. Special Repressive Laws. 

1090. Deportation. Indian legislation includes 
several special measures for the prevention and re- 
pression of crime. Under Regulations passed early 
in the nineteenth century, the Government of India 
and also the Governments of Madras and Bombay 
are empowered to exercise a right commonly de- 
seribed as ‘‘deportation,’? which may be said to 
correspond with the suspension of the Habeas Cor- 
pus Act in England. A warrant of imprisonment 
for an indefinite period may be issued by the Govy- 
ernment concerned, whenever ‘‘reasons of state ren- 
der it necessary to place under personal restraint 
individuals against whom there may not be suffi- 
cient grounds to institute any judicial proceedings, 
or when such proceeding may not be adapted to 
the nature of the case and may for other reasons 
Ind. App. 87, it was held by the Privy 3. Regulation 
Council that the Jains possess the | 1832 


privilege of being governed by their 
own peculiar laws and customs, when 5. 
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4, Act XXI. of 1850. 
Act X. of 1865. 
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be undesirable or improper.’’® Frequent use has 
been made of these Regulations in recent years. - 
1091. Prevention of offences, Part IV. of the 
Code of, Criminal Procedure,!® which is entitled 
‘Prevention of Offences,’’ contains six chapters 
dealing with: (1) security for keeping the peace and 
for good behaviour; (2) dispersion of unlawful as- 
semblies; (3) suppression of public nuisances; (4) 
temporary orders in urgent cases of nuisance or 
apprehended danger; (5) disputes as to immoyable 
property; and (6) preventive action of the police 
generally... The common element in all these pro- 
visions is the power given to the executive to an- 
ticipate offences by preventive action. For example, 
whenever a magistrate of the first class receives in- 
formation that any person is taking precautions to 
conceal his presence with a view to committing an 
offence, or has no ostensible means of subsistence, 
or cannot give a satisfactory account of himself, 
he may order such person to execute a bond, with 
sureties, for good behaviour, and in default to be 
imprisoned. The chapter on dispersion of unlawful 
assemblies, which contains the rules for calling out 
and employing the military (and volunteers) ‘in aid 
of the civil power, expressly indemnifies all per- 
sons acting in good faith in compliance with requi- 
sitions, and forbids prosecutions except with ‘the 


‘sanction of the Governor-General in Council. 


1092. Ex parte inquiries. In order to provide for 
the more speedy trial of anarehical offences, and 
for the suppression of associations dangerous to 
the public peace, an Act was recently passed by the 
Governor-General’s Legislative Couneil,'! which ef- 
fects important changes in the ordinary law. In a 
large class of criminal offences specially enumerated 
(ineluding offences against the State, abetment. of 
mutiny, rioting, murder, grievous hurt, robbery, 
housebreaking, extortion, intimidation etc.) a magis- 
trate is empowered, with special sanction:from the 
Government, to hold an ex parte inquiry without 
the presence of the accused or of his legal represen- 
tative, and to refuse bail. This procedure, it may 
be remarked, is not unlike that regularly adopted by 
the Proeurator-Fiseal in Scotland. If the magis- 
trate commits, the trial is to be held before a bench 
of three judges of the High Court, without a jury; 
and the evidence of a witness taken by the magis- 
trate, if the witness has since died or cannot be 
produced, may be admitted at the trial, should 
the judges have reason to believe that his death or 
absence was caused in the interest of the accused. 

By the same Act two kinds of associations are ex- 
pressly declared unlawful: (1), those which encour- 
age or aid persons to commit acts of violence or in- 
timidation, or of which the members habitually com- 
mit such acts; (2), those specially declared by the 
Governor-General to interfere with the administra- 
tion of the law or with the maintenance of law and 
order, or to constitute a danger to the public peace. 
Penalties are imposed on members of such associa- 
tions, and severer penalties on persons who manage 
or promote them. 


(Bengal) VII. of| arated from the religious communion 


in which he was born (Rani Bhagwan 
Kuar v. Jogendra Chandra Bose 
(1903), L. R..30 Ind. App. 249). 


th e capable of being ascer- 6 Act V. of 1881. Under this Act 7. Act IV. of 1882, f 
einvales tare f it has been. held that the term 8. Act II. of 1882. 
2. East India Company Act, 1780| “Hindu” on its true construction in- 9. Bengal State Prisoners Regula- 


(21 Geo...3, ¢) 70);"*8s:"17," 18." The 
East India Company Act, 1780 (21 
Geo. 3, c. 70), was, with the exception 
of s. 18, repealed by the Government 
of India Act, 1915 (5 & 6 Geo. 5, ¢. 
61). 


cludes Sikh; and a Hindu does not 
cease to be such within the meaning | 1827. 
of the Act by becoming a member of 10. 
the Brahmo Samaj or by occasional 
lapses from orthodox Hindu practice, 11. 
so long as he is not otherwise sep- 


tion of 1818; Madras, 1819; Bombay, 


Code of Criminal. Procedure, 
1898 (Act V. of 1898), ss. 106-152. 
Indian. Criminal Law Amend- 
ment Act, 1908 (Act XIV, of 1908). 


554 [18C.J.] 


In accordance with Indian practice, this Act ap- 
plies suo vigore only to two provinees (Bengal and 
Eastern Bengal and Assam) but may be extended 
to other parts of the country by the Governor-Gen- 
eral, 

[§ 63] 6. British Law outside British India.'* 

1098. British jurisdiction outside the limits of 
British India comes under two heads—(1) legisla- 
tive enactments; and (2) executive orders of the 
Governor-General in Council. 

By a series of Acts of Parliament 1? the Indian 
Legislature has been expressly empowered to make 
laws—(1) for all servants of the Government of In- 
dia within Native States; (2) for all British sub- 
jects within Native States, whether in the service 
of the Government or not; (3) for all native sub- 
jects of the Crown without and beyond British 
India. Similar powers as to special subjects are 
given by other Acts of Parliament. These pow- 
ers have been given effect to by provisions in the 
Indian Penal Code,1* the Code of Criminal Proce- 
dure, 1898,15 and other Acts of the Indian Legisla- 
ture. 

1094. In addition to these legislative powers, the 
Governor-General in Council, as the representative 

of the Sovereign, possesses certain inherent rights 
of jurisdiction outside the territorial limits of Brit- 
ish India, which were declared and regulated by the 
Foreign Jurisdiction and Extradition Act, 1879.1° 
By this Act the law relating to offences and ‘criminal 
procedure in British India was extended to all 
European British subjects in Native States, and to 
all native Indian subjects of the Crown in any 
place beyond British India; and the Governor-Gen- 
eral in Council was likewise empowered to exercise 
any jurisdiction which he possesses within any place 
outside British India, and to delegate that juris- 
diction. It is under this power that orders are is- 
sued from time to time, analogous to English Or- 
ders in Council, which constitute civil and criminal 
courts of different grades in Native States, and de- 
clare the law they are to administer, being usually 


*DEPENDENCY.: A territory distinct from 
the country in which the supreme sovereign power 
resides, but belonging rightfully to it and subject 
to the laws and regulations which the sovereign may 
think proper to prescribe.? The term imports some 


12. See Sir C. P. Ilbert, “The Gov- 17. 
ernment of India’ (ed. 1898), pp. 406—| ish HEnactments 
463. States.” 

13. Indian Councils Act, 1861 (24 18. 


& 25 Vict. a 67), 8s. phi Government 
of india Act, 1865 (28 & 29 Vict. c. 
17); 1; and Indian Councils Act, 
1869 (32 & 33 Vict. c. 98), s. 1; Gov- 
ernment of India Act, 1915 (5 & 6 19. 
Geo. 5, c. 61), s. 65 (1 


“Imperial 


14. Act XLV. of 1860, ss. oy 4, as 1. 
amended by Act IV. of 1898, sx/2. 2: U.S: 
15. Act V. of 1898, s. 54. 


16. Act XXI. of 1879, as amended 
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See Macpherson, Lists of Brit- 
in force in 


In Nepal at the present day 
the killing of cows 
with death, and Brahmans are never 
capitally punished 
teer-of India,” Vol. XIX., p. 53) 
Gazetteer 
dia,” Vol. VI, p. 321. 

See Dependent post this page. 
v. Nancy, 27 F. 
15,854, 3 Wash. C. C. 281, 284. 
also Dependencies, Colonies, and Brit- 


(“Imperial Gazet- 
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certain Acts of the Indian Legislature with speci- 
fied modifications.7 
{§ 64] 7. Law in Native States. 

1095. So far as the Native States generally are 
concerned, law, in the proper sense of the term, has 
been derived almost entirely from the example of 
British India. Apart from the personal law of 
Hindus and Mahomedans, contained in their sacred 
books—which is custom rather than law—little can 
be found corresponding to general enactments or 
rules of procedure. Among Hindus the verdict of 
the panchayat, or council of five, was clothed with 
a semi-religious sanction; and ordeals of a strange 
nature were appealed to for the decision of both 
civil and criminal disputes. Both of these primi- 
tive methods of administering justice were till very 
recently in full force in the autonomous State of 
Nepal.1® The Mahomedans possessed a crude code 
of criminal law, which the earliest British judges 
found themselves compelled to adopt; but its im- 
perfections and eccentricities led first to its modi- 
fication and very soon to its abandonment. 

1096. The introduction of impersonal law 
into British India has exercised an influence on the 
Native States. At the present time almost every 
large Native State has established by its own au- 
thority a close copy of the British system of jus- 
tice, with graded courts both civil and criminal, 
which administer law adapted from the codes, while 
reserving supreme appellate jurisdiction to the per- 
son of the ruling chief. 

In the smaller States, where the chiefs do not 
exercise final criminal powers, the same result has 
been brought about more directly by the interven- 
tion of the British political officers, in whom is 
vested the reserved jurisdiction. 

pane are, however, some outlying parts of India, 
—where primitive criminal jus- 
digs is still administered, under some amount of Brit- 
ish supervision, by means of jirgas, or councils of 
local headmen, which have jurisdiction even in cases 
of murder. 


civil and politic relation which one county bears 
to another as its superior, different from that of 
mere possession.® 

DEPENDENT.‘ The term is defined in several 
classes of cases, and not always with precisely the 


by Congress, in the law under con- 
sideration, cannot be ascertained with 
any degree of certainty. ... The in- 
troduction of the words ‘actual pos- 
session,’ into the act of the 1st of 
March, 1809, and the omission of them 
in that of the Ist of May, 1810, afford 
strong evidence, that Congress did not 
consider a dependency, as synony- 
mous with a possession; but, on the 
contrary, the difference was so mate- 
rial, as to induce Congress to sanction 
a trade ‘with the former, which had 
been previously interdicted with both. 


Native 


is punishable 


of In- 


Cas. No. 
See 


by Code of Criminal Procedure, 1882 
(Act X. of 1882); Repealing and 
Amending Act, 1891 (Act XII. of 
1891), and Act V. of 1896. This au- 
thority is now exercised, not under 
Acts of the Indian legislature, but 
under the Indian (Foreign Jurisdic- 
tion) Order in Council, 1902, issued 
under the Foreign Jurisdiction Act, 
1890 (53 & 54. Vict. c. 37)... ‘This 
Order in Council expressly confirms 
everything done uider the Indian 
Acts above mentioned, which have 
been repealed by the Indian Extradi- 
tion Act, 1903 (Act XV. of 1903). 


ish Possessions ante p 492; Colony 11 
C. J. p 1221; Conquest 12 C. J. p 510 


note 27 [a]. 

3. ie S. v. Nancy, 27 F. Cas. No. 
15,854, 3 Wash. C. C. 281, 287. 

{a] “Possession” distinguished.— 
Where the act of March 1, 1809, pro- 
hibited certain importation into the 
United States, of any goods, etc. 
wherever grown or manufactured, 
from any port or place situated in 
Great Britain, or France, or in any 
of the colonies, or dependencies, the 
court said: “The precise meaning of 
the word ‘dependency,’ as it is used 


As soon as this distinction is estab- 
lished, the mind of a legal man is 
irresistibly led to annex to the one, 
the idea of possession, accompanied 
by title, in opposition to a mere nak- 
ed possession, obtained either by 
force, and against right, or rightful- 
ly acquired, and wrongfully withheld 
from the legal sovereign; and this, 
the Court is strongly inclined to 
think, is the true definition of a de- 
pendency.” U.S. v: Nancy, 27 F. Cas. 
No. 15,854, 3. Wash. C.'C. 281, 286. 
4 Dependent: 
Beneficiary or child see Death § 60; 


* By WILLIAM MorTIMER CROWTHER (Dependency—Deposit inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DEPENDENT—DEPORTACION 


same meaning.® 

As a noun, A person who depends on or looks to 
another for support or favor;® one who is sustained 
by another, or relies for support upon the aid of 
another;’ one who relies for support on another in 
some way;® a retainer.® 

As an adjective. Not to be performed until a 
connected thing is done by another.'° 

DEPENDING. In practice, pending or undeter- 
mined ;? in progress.1? 

DE PERAMBULATIONE FACIENDA. A writ 
which lay where there was a dispute as to the bound- 
aries of two adjacent lordships or towns, directed 
to the sheriff, commanding him to take with him 
twelve discreet and lawful knights of his county 
and make the perambulation and set the bounds and 
limits in certainty.1$ 

DEPESAS. In Spanish-American law, spaces of 
ground in towns reserved for commons or public 
pasturage.1* 

DE PIPA VINI CARIANDA. Agwrit of tres- 
pass for carrying a pipe of wine so earelessly that 
it was stove and thé contents lost. 

DE PLACITO. Literally ‘‘Of a plea.’’ 16 Formal 
words used in declarations and other proceedings, as 
descriptive of the particular action brought.1? 

DE PLANO. In a summary manner.'® 

DE PLEGIIS ACQUIETANDIS. A writ for ac- 
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quitting or releasing pledges,!® which lies for a 
surety against him for whom he is surety, if he 
does not pay the money at the day.?° 

DEPOLYMERIZATION. In the devulcanization 
of rubber waste, breaking into smaller aggregations 
the rubber molecules, which consist of hydrogen and 
carbon in the proportion of C® H®, thus rendering 
the waste rubber plastic.?+ 

DEPONE. In Scotch law, the equivalent of ‘‘de- 
pose.’? 22 

DE PONENDO SIGILLUM AD EXCEPTIONEM. 
A writ by which justices were formerly commanded 
to put their seals to exceptions taken by a party in 
a suit.?3 

DEPONENT.** One who gives evidence, bears 
witness or testimony,?> implying that he has been 
sworn ;*° he who makes a deposition;?’ a person who 
makes. an affidavit, as opposed to a declarant, who 
makes a declaration, and a witness, who makes an 
oral statement;?8 one who gives information on 
oath or affirmation respecting some fact known to 
him, before a magistrate;?2 so called, because the 
witness depones (deponit), places his hand upon the 
book of the holy evangelists, while he is bound by 
the obligation of an oath.°? The word ‘‘witness’?’ 
is a broader term, including deponents .as. well as 
affiants.*? 


DEPORTACION. [§ 1] A. Nature. In Span- 


Intoxicating Liquors [23 Cye 318]; 
Life Insurance [25 Cyc 703]; Mu- 
tual Benefit Insurance [29 Cyc 105, 
114]; Parent and Child [29 Cyc 
1576]; Pensions [30 Cye 1371]. 
Covenant see Covenants § 20. 
Serio of will see Wills [40 Cyc 
Stipulation see Contracts § 538; Sales 
[35 Cyc 112]; Vendor and Purchas- 
er [389 Cye 1305]. 
Wife see Husband and Wife [21 
Cyc. J151}. “ 
“Original” distinguished see Origi- 
nal [29 Cye 1529 note 8]. 
5. Supreme Lodge N. E. O. 
v. Sylvester, 116 Me. 1, 99 A 655, 656. 
LRA1917C 925. See also Death § 60; 
Intoxicating Liquors [23 Cye 3181]: 
Life Insurance [25 Cye 703]; Mutual 
Benefit Insurance [29 Cyc 105, 114]; 
Wi apemel? Compensation Acts §§ 
6. Duval v. Hunt, 34 Fla. 85, 125, 
15 S 876. 
[a] “Destitute” distinguished.— 
LOW ay: State,, 96.Ga.. 297, .299,. 22 
[b] “Creditor”  distinguished.—A 
person whose only relation to the de- 
ceased is that of a creditor is not a 
person dependent upon him within 
the meaning of Pub. St. c 115 § 8, as 
enlarged by the St. (1882) ¢ 195 § 1. 
Skillings v. Massachusetts Ben. As- 
146 Mass. 217, 218, 15 NE 566. 
7. Alexander _v. Parker, 144 Ill. 
355, 366, 33 NE 183, 19 LRA 187 
[quot Royal League v. Shields, 251 
Boa 253, 96 NE 45, 36 LRANS 


8. Nye v. Grand Lodge A. O. U. 
W., 9 Ind, A. 131, 86 NE 429, 436; 
Supreme Council A dn Eos W- Perry, 
140 Mass. 580, 590, 5 NE 634; Bal- 
lou v. Gile, 50 Wis. 614, 619, 7 NW 
561. To same effect Murphy v. No- 
wak, 223 Ill. 301, 79 NF 112, 7 LRANS 
393; Alexander v. Parker, 144 Ill. 355, 
33 NB 183, 19 LRA 187; Supreme 
Lodge N. B. O. P.-v. Sylvester, 116 
Me. 1, 99 A 655, 656, LRA1917C 925; 
Ballou v. Gile, 50 Wis. 614, 7 NW 561. 

9. Duval v. Hunt, 34 Fla. 85, 125, 

5 S 876. 

10. Anderson L. D. See also Du- 
val v. Hunt, 34 Fla. 85, 125, 15 S 
876 (where it is said: “In law the 
word dependent has reference usual- 
ly to the quality of being conditioned 
on something else, as the covenant of 
the purchaser of land to pay for it, 
is usually so expressed in the con- 


tract of purchase as to be dependent 
on performance of the vendor’s cove- 
nant to convey’’). 

ll. Black L. D. [cit Littleton’s 
Case, 5 Coke 47a, 47b, 77 Reprint 126]. 

[a] Depending suit or action.— 
(1) An action at law is not depending 
until the writ has been returned. 7 
Coke 29b, 30a, 77 Reprint 456 (con- 
struing St. 1 Edw. VI. ec 7 which 
provided that no action, suit, bill or 
plaint “that shall depend between 
party and party, in any of the 
king’s courts,’ should be discon- 
tinued by the demise of the 
king). Cyn An action’ tor suit 
depending in court, is not ended by a 
verdict of a jury being given and 
recorded in it. For the court, for 
divers reasons, when shown to ex- 
ist, would be bound, according to 
every principle of both law and jus- 
tice, to set it aside and grant a new 
trial. Until, then, a judgment shall 
be rendered on the verdict, or it shall 
be approved of by the court in some 
way, the action must be considered 
as still ‘depending.’’’ Kolb’s Case, 4 
Watts (Pa.) 154, 156. (3) Where the 
parties to a suit agreed that the evi- 
dence taken “in the ejectment de- 
pending in the county of I. for J. 
county, of B. C. v. J. B.,’’ should be 
admitted to be read at the trial, that 
evidence was admissible, although 
the action in which it was taken was 
not depending, but had been deter- 
mined before the date of the agree- 
ment, it appearing that it was the 
only ejectment that B C had ever 
brought against J B in the county of 
I. Chew v. Parker, 3 Rawle (Pa.) 
283, 297. (4) But a bill in the star 
chamber was held to depend from 
the time that it was exhibited, with- 
in the meaning of an exception out 
of a general pardon. Littleton’s 
Case, 5 Coke 47a, 77 Reprint 126. 
(5) See also Abatement and Revival 
§ 4; Actions § 383; Lis Pendens [25 


Cye 1446]. 
{cit Littleton’s 


12.. Black L. D. 
Case, 5 Coke 47a, 47b, 77 Reprint 


126]. 
13. Black L. D. 
14. Black L. D. 


[a] “Propios” compared.—‘‘The 
difference between propios on the one 
hand, and the depesas and exidos on 
the other, was, that the latter were 
intended for specific purposes, and 
could not be appropriated to any oth- 
ers; while the municipality might 


convert the propios to the uses which 
it should judge most convenient.” 
Strother v. Lucas, 12 Pet. (U. S.) 410, 
443, 9 L. ed. 1137 note. See generally 
Common Lands 12 C. J. p 158 

15. Black L. D. See also Coggs v. 
Bernard, 2 Ld. Raym. 909, 92 Re- 
print 107 (where the writ is alluded 
to by Sir William Jones). 

16. Burrill L. D. 

E705 SUPPL Lie) 

18. Burrill L. D. 

[a] Appeal de pine serceus v. 
pp RL 24 Que. K. B. 148, 24 Dom 
LR 51 é 

19. ‘Black i rsolg OA 

20. Gloucester Bank v. Worcester, 
10 Pick. (Mass.) 528, 531 [cit Fitz- 
herbert N. B. fol 187]. 

Rubber. Works 


21. Philadelphia 
Co. v..U. S. Rubber Reclaiming 
Works, 225 Fed. 789, 791 (explaining 
process of devulcanization). 

22. Bliss v. Shuman, 47 Me. 248, 
252. See also HAs Oy post p 559. 

23. Black L. 

24. See Darows post. p 559; 
generally Depositions post. 

25. Richardson D.. [quot Bliss v. 
Shuman, 47 Me. 248, Se 

Bae Cr Ou: 


26. Doe v. Raymond, 
OS, aol, Soo. 

27. Bouvier L. D. [quot Bliss y. 
Shuman, 47 Me. 248, 252]. 

[a] Applied to a partnership.—A 
deposition relating to a claim against 
a bankrupt, reciting that the mem- 
bers of a firm made oath that a 
bankrupt was justly and truly in- 
debted to the ‘‘deponent” in a cer- 
tain sum, and which was signed by 
one of the firm only, should be con- 
strued as referring to the person, 
and to that person alone, who makes 
the deposition; hence such deposition 
does not prove a firm debt. Meltzer 
Ve DOLL, 91 7N. “¥. (365,, dite 

28. Rapalje 1S Wad Wipts BY 

“Affiant” distinguished see Affiant 
2 C. J..p 313 note 33 [bl]. 

29. Bouvier L. D. [quot Bliss v. 
Shuman, 47 Me. 248, 252]. 

30. Bliss v. Shuman, 47 Me. °248, 

52. 


[a] “It is thus seen that the word 
depone, from which is derived de- 
ponent, has relation to the mode in 
which the oath is administered, and 
not as te whether the testimony is 
delivered orally or reduced to writ- 
ing.” age v. Shuman, 47 Me. 248, 


31. Bliss v. Shuman, 47 Me 248. 


and 
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ish law, deportation; the transfer of a person to an- 
other place by way of punishment.®? It could law- 
fully be affected only by the king or his viceroys.** 
Deportation without judicial authority is punishable 
by a fine.°* 

{[§ 2] B. In the Philippines—1. Inherent Power 
of Governor-General. The power of deportacién of 
aliens was one of the prerogatives of the governor- 
general of the Philippines during the Spanish 
régime.*> Whether this prerogative was inherent in 
the office to the extent of continuing after the trans- 
fer of sovereignty to the United States is a much 
debated question, The writer of the majority opin- 
ion in the case ** in which it first arose declared: 
‘“‘That the Governor-General, acting in his political 
and executive capacity, is invested with plenary 
power to deport obnoxious aliens whose continued 
presence in the territory is found by him to be in- 
jurious to the public interest, and in the absence 
of express and prescribed rules as to the method 
of deporting or expelling them, he may use such 
methods as his official judgment and good conscience 
may dictate.’’ But this conclusion was concurred in 
by only two of the six other justices and in a later 

‘opinion the same writer declared regarding the case 
last cited: ‘‘That, even as the Civil Government 
was then organized, the Governor-General as such 
did not possess in himself alone the power or au- 
thority to deport aliens without authority expressly 
granted or ratified, either by the Legislature of the 
Philippine Islands or by an Act of the Congress of 
the United States; that if the power did not exist 
then it was by virtue of the combined powers of the 
executive legislative departments of the Govern- 
ment. ... That there is no law now nor legal au- 


conspiring and conniving 
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thority existing in any person or department of 
the Philippine Government, nor in any combination 
of such power or authority, to deport the petitioner 
under the admitted facts as they appear of rec- 
ord.’’ 8% However, the majority of the court ex- 
pressed itself as ‘‘of opinion that in the Philippine 
Islands the doctrine which should be established is 
that the power to exclude or expel aliens is vested 
in the political department of the government, to be 
regulated by treaty, or Act of Congress of the 
United States, or by Act of-the Philippine Legisla- 
ture; and, under the laws as they now stand on the 
statute books, to be executed by the Governor-Gen- 
eral, the supreme executive authority, according to 
such regulations.’’°5 But the writer of another 
dissenting opinion found that ‘‘the most important 
effect of the decision is the definite abandonment by 
this court of the doctrine of the inherent power 
of the Governor-General to deport aliens’’ and re- 
joiced to know that the conclusions of the majority 
now rested such power upon ‘‘a grant .. . from the 
Philippine Legislature or the acquiescence of that 
body in its exercise and not upon the pernicious and 
utterly undemocratic doctrine of the ‘inherent pow- 
ers’ of the Executive.’’ °° 

[§ 3] 2. Legislative Grant—a. Spanish. The 
‘‘definite abandonment,’’ if such it be, of the ‘‘doc- 
trine of inherent power’’ leaves the proponents of 
the theory of the governor-general’s right of depor- 
tation without other basis than legislation. - It has 
been stated *° that this was a prerogative of the 
Spanish governor-general of the Philippines. It was, 
indeed, conferred as early as 1819,41 subsequently 
reaffirmed with certain restrictions 4? and ‘regula- 
tions,## and expressly proclaimed a little more than 
whereunder they are liable by reason 


251, 252. See also Witnesses [40 Cyc, dulently 
2133]. with the other defendant herein, the 
said W. Cameron Forbes, and acting 
under the direction of the said de- 
fendant, W. Cameron Forbes, did un- 
lawfully seize and carry on board 
the steamer Yuensang the said plain- 
tiff herein with the intent by said 
force to unlawfully deport and expel 
the said plaintiff herein from the 
Philippine Islands against the will of 
the said plaintiff herein”). The writ 
of prohibition was granted on May 
24, 1910, by Grant Trent, associate 
justice of the supreme court, who, a 
few weeks before, had been appoint- 
ed such at the instance of plaintiff, 
Governor Forbes. On a hearing be- 
fore the court the order was made 
perpetual, only five of the seven jus- 
tices participating in the decision 
and only two concurring in the con- 
clusion quoted in the text. 

37. In re Dick (Philippine) 16 Off. 
Gaz. 780, 797 (where the petitioner, 
an alien editor, had been ordered de- 
ported by Governor-General Harrison 
for publishing matter reflecting upon 
the Philippine National Guard. It is 
worthy of note also that in the first 
ease of the kind [In re Patterson, 1 
Philippine 93, 97] which came before 
it, the court while asserting “that the 
executive power may extol without 
appeal any person .whose presence 
tends to disturb the public peace” 
upheld the exercise of this preroga- 
tive not by the governor-general but 
by the collector of customs who act- 
ee pg by virtue of a statute, Act 

5 

38. Per Carson, J., in In re Dick, 
(Philippine) 16 Off. Gaz. 780, 792. 

39. Per Fisher, J., in In re Dick, 
(Philippine) 16 Off. Gaz. 780, 818. 

40. See supra text and note 35. 

41. Cedula Real of March 11, 1819, 
providing that “with regard to for- 
eigners who have not committed any 
crime and cannot therefore be pun- 
ished under the laws of the country 


32. Escriche Diccionario. See also 
Deportation post p 558. 

83. Escriche Diccionario. 

34. Spain.—Pen. Code art 212, 

Philippine.—Pen. Code art 212. 

35. See infra notes 41 et seq. 
__ 36. Per Johnson, J., in Forbes v. 
Tiaco, 16 Philippine 534, 544 (which 
was an original proceeding in the 
‘supreme court by W. Cameron 
Forbes, then governor-general, for a 
writ of prohibition against a judge of 
the court of first instance to prevent 
him from taking or exercising juris- 
diction of an action for damages 
pending before him, the complaint in 
which alleged: ‘Second. That the 
said plaintiff herein is a Chinese per- 
son who is and has been a resident 
of the Philippine Islands for the last 
twenty-nine years, he having duly es- 
tablished his right to be and remain 
in the Philippine Islands since the 
American occupation thereof in ac- 
cordance with law. Third, That the 
said plaintiff herein, during his resi- 
dence in these Islands, has acquired 
and is actually the owner, or part 
owner, of property and business in- 
terests and enterprises of great value 
within the Philippine Islands, and 
that the said property and business 
interests and enterprises require the 
personal presence of the _ plaintiff 
herein in the Philippine Islands for 
the proper management and supervi- 
sion and preservation thereof. Fourth. 
That the said plaintiff has a family 
in the Philippine Islands and that 
said family is dependent upon said 
plaintiff for suppcrt and that it is 
impossible for the said plaintiff to 
give the said fami that support un- 
less he, the said plaintiff, is actually 
present within the Philippine Islands, 
Fifth. That on or about the 19th 
day of August, 1909, the defendant 
herein. Charles R. Trowbridge and 
J. E. Harding, unlawfully and frau- 


of the residence therein, and it be- 
comes hecessary for them to leave 
the country only as a police measure, 
after judicially showing the just mo- 
tives therefor, they should be re- 
turned to their country, whenever 
necessary; otherwise they should be 
sent to the Peninsula, forwarding the 
papers and certificates with reference 
thereto. Upon arrival in the Penin- 
sula, and if the only motive for their 
deportation is that their presence in 
the colonies was objectionable, the 
deported individuals shall be set at 
liberty and thereby enabled to re- 
turn to their own country.” San Pe- 
dro Legislacion Ultramarina VI, p 


72. 

42. Royal Decree of April 20, 1881, 
applying Leyes de las Indias XIX, 
Lit III lib VII, providing that, “an 
additional provision is granted re- 
garding governors whereby they are 
given power to deport from the coun- 
try troublesome men, if they deem it 
convenient, notwithstanding an ap- 
peal. And because their lieutenants 
and officials attempt to exercise their 
power and it is not to be extended 
to inferior Officers, we order that it 
be not /executed by those other than 
our governors in person.” 

43. Royal Decree of Aug. 2, 1888 
(reciting: “EXCELLENCY: In view 
of the proceedings relative to the 
consultation had by the Audiencia de 
Manila with the government, through 
the supreme court, the latter having 
rendered a report on the subject-mat- 
ter thereof, which refers to deporta- 
tions, the case was forwarded for 
report to the political division of this 
office, and His Majesty the King 
(whom may God preserve), and in his 
name the Queen Regent, passing 
upon the report, has been pleased to 
decide that: 1. According to laws 18, 
19 and 20, title 8, book 7; 35, title 15, 
book 2; 7, title 4, book 8, 61, title 3, 
book 3, the royal cedula of May 19, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a year before the termination of Spanish sovereign- 
ty.** But this line of legislation, for the royal de- 
crees had the force of law, seems never to have 
been invoked by more than a small minority of the 
supreme court and then only indirectly,*® and its 
‘‘definite abandonment’’ appears now to be as com- 
plete as that of the ‘‘inherent power’’ doctrine.*® 

[§ 4] b. American, The first American mili- 
tary governor of the Philippines exercised powers 
which were described as ‘‘absolute and supreme and 
immediately operate upon the political condition of 
the inhabitants.’’ 47 The earliest congressional leg- 
islation *8 on the subject vested ‘‘all military, civil, 
and judicial powers’’ in such persons, and author- 
ized their exercise in such manner as the president 
should direct. An executive order *® later in the 
same year empowered ‘‘the President of the Philip- 
pine Commission’’ to ‘‘exercise the executive au- 
thority in all civil affairs,’’ and a statute °° of the 
following year approved, ratified, and confirmed 
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such order. There seerhs to have been no further 
federal legislation affecting the subject until the Re- 
organization Law of 1916 which conferred upon 
the governor-general ‘‘the supreme executive pow- 
er.’?>1 It seems to be the position of the ma- 
jority of the court that the effect of this legisla- 
tion is to continue in the governor-general the de-. 
portation powers of the military governor ;>? but this 
view is expressly rejected by the minority.5* The 
latter, on the other hand, invokes the present Fed- 
eral Immigration Law as expressly extended to the 
Philippines, whose provisions,®* it is claimed, are 
exclusive.°> But it is urged by the majority °° that 
this view as to previous laws had been unsuceess- 
fully presented to the federal supreme court. 

[§ 5] ¢. Philippine. Exactly eight months 
after the original deportation of the Chinese by 
Governor Forbes, and about three weeks after the 
commencement of the action already mentioned by 
the former against the latter, he secured the pas- 


1819, and the special royal order of 
April 20, 1881, Governors-General of 
the Philippines have power to deter- 
mine the legal expediency of the de- 
portations which they may deem nec- 
essary for the preservation of public 
order. 2. The record in any such 
cause commenced by the Governor- 
General must be transmitted to the 
supreme government of the nation, 
in the form and manner provided by 
the Laws of the Indies, in order that 
they may take cognizance of the rea- 
sons wnich he may have had for or- 
dering the deportation. 3. The kind 
and form of _ justification which 
should appear in the record is left 
to the reasonable discretion of the 
Governor-General. 4. The Governor- 
General may deport any person who, 
had he been prosecuted in the courts 
of justice under a criminal charge, 
would have been pardoned, as ex- 
pressed in law 2, title 8, book 7, of 
the Recompilation of the Laws of the 
Indies. 5. With respect to such per- 
sons as were tried and acquitted by 
the courts of justice, if the charges, 
the reason for the deportation, were 
the subject-matter of the prosecu- 
tion, then, bearing in mind the sanc- 
tity of a matter which has become res 
ajudicata, deportation by the Gover- 
nor-General is improper. 6. These de- 
portations must be decreed by the 
Governor-General in person, and not 
by his tenientes and auxiliares (lieu- 
tenants and assistants), in accordance 
with law 19, title 8, book 7, of the 
Recompilation of the Indies. 7. The 
laws in force in the Philippines rela- 
tive to deportations are those of the 


Indies before mentioned, so that the! 


lack of a faithful and exact compli- 
ance with requisites prescribed there- 
in for the exercise of such power con- 
stitutes the crime defined in ar- 
ticles 211 and 212 of the _ Pen- 
al Code in force in the Philip- 
pines. 8. The right of appeal to the 
Audiencias, granted by royal order 
of May 25, 1847, from the action taken 
by the Governor-General, was abol- 
ished by the decree of November 28 
of the same year, which provides in 
article 7 that orders issued by the 
Governor-General in matters pertain- 
ing to government or to the exercise 
of his discretional powers, can only 
be revoked by the Supreme Govern- 
ment”). 

44. Royal Decree of Sept. 12, 1897 
(authorizing the governor-general “‘to 
direct such deportations as may be 
deemed necessary for the preserva- 
tion of public order, in accordance 
with the provisions of the Laws of 
the Indies, the enforcement of which 
was reminded by means of the Royal 
Order of August 2, 1888” [Alcubil- 
la’s Diecionario de la Administracion 
Espafiola, appendix 1897 p 455]). 

45. Per Moreland, J. (with whom 
Trent, J. concurred) in Forbes v. Tia- 
co, 16 Philippine 534, 593. 


46. “No law of Spain still in force 
in the Philippines authorizes the 
Governor-General to expel aliens.” 
Per Malcolm, J., in In re Dick, (Phil- 
ippine) 16 Off. Gaz. 780, 806. 

47. President’s Instructions 
Gen. Merrit, May 19, 1898. 

48. Act March 2, 1901 (31 U.S. St. 
at L. p 910 c 808). 


to 


49. Order of June 21, 1901. 

50. Act July 1, 1902 (32 U. S. St. 
at L. c 1369 § 1). 

Sl. Act Aug. 29; 1916 (39 U.S. St 
at L. c 416 § 21). 

52. “It has been suggested that the 


power to deport aliens as an act of 
State, which was undoubtedly includ- 
ed among the powers which the Mili- 
tary Governor was authorized to ex- 
ercise after the occupation of the Is- 
lands by the armed forces of the 
United States, should not be held to 
have vested in the first Civil Gov- 
ernor and his successors in office by 
virtue of the executive orders of the 
President, the Spooner Amendment 
and the various acts of Congress or- 
ganizing the Philippine Government, 
because it would be unreasonable to 
suppose that it was the intention of 
Congress to provide for the transfer 
of purely military powers to a civil 
executive; and because in no event 
would powers which had their origin 
wholly in military necessity survive 
the complete disappearance of the 
military situation creating the ne- 
cessity. But these contentions are 


manifestly based on the erroneous! 
premise that the power to deport | 


aliens as an act of state, which was 
exercised by the commander-in-chief 
of the military forces in occupied 
territory, was necessarily a purely 
military power similar in-kind and 
origin to the power, for example, 


which he exercised to deport natives ; 


of the Islands or citizens of the Unit- 
ed States. We readily agree that it 
would be unreasonable to suppose 
that the power to deport any person 
whatever, whether a citizen of the 
United States or not, whose presence 
appeared to constitute an obstacle in 


the path of the military forces of the! 


United States in the Philippines, was 
transmitted from the Military Gov- 
ernor to the Civil Governor and his 
suecessors in office through a period 
of nearly two decades of profound 
peace. But the power to deport aliens 
is not derived exclusively or neces- 
sarily from military necessity. In- 
deed, its exercise is in many, if not 
in most instances, a function of the 
civil and political department of the 
Government, properly vested in the 
civil authorities in time of war as in 
time of peace, unless taken over by 
the military commander by the as- 
sumption of civil as well as military 
powers in territory under his com- 
mand.” In re Dick (Philippine) 16 
Off. Gaz. 780, 792 (per Carson, J.). 
53. 


this power on the Governor-General 
or authorized the President to as- 
sign it to the Chief Executive. To’ 
exist, the power must be considered 
as a legacy from the Military Gov- 
ernor. But it does not impress one 
as reasonable that the power to deport 
aligns was transmitted from the Mili- 
tary Governor to the Civil Governor; 
or if this be resisted, that the pow- 
er arising because of war existed 
subsequent to the. Spooner Amend- 
ment after Congress had ‘otherwise 
provided’ in different organic laws 
reconstituting the Government. It 
would appear preposterous to sup- 
pose that a war power free from con- 
stitutional limitations would subsist 
for nearly twenty years after peace. 
has been declared and _  notwith-, 
standing two or more organic laws 
reorganizing the Civil Government.” 
In re Dick, (Philippine) 16 Off. Gaz. 
805 (per Malcolm, J.). 

“The idea is that the Military 
Governor had the right to deport 
aliens, but that in his hands it was 
an essentially civil power. Being a 
civil power, it was naturally inherit- 
ed by the Civil Governor, who suc- 
ceeded, or superseded, the Military 
Governor; and it therefore passed ul- 
timately to the Governor-General. 
(Be it observed that if it had been 
admitted that it was a military pow- 
er, it could not have been urged that - 
the Civil Governor had inherited it). 
Subtleties such as these awaken no-. 
response in the consciousness. If the. 
Military Governor had wanted to de-. 
port an alien of course he would have 
done it; but in doing so he would. 
have been acting under the author- 
ity of the President of the United 
States as Commander-in-Chief of the 
American Army. Something has 
been said of the Spooner Amendment 
of March 2, 1901. Anybody who reads 
it with a detached mind will see that 
it was a purely transitory provision 
and that it speaks of the past. There 
never was, of course, any Presiden- 
tial order or statute of any sort, cre- 
ated by American authority, which 
expressly gave the power to deport to. 
anybody.” In re Dick (Philippine) 
16 Off. Gaz. 816, 817 (per Street, J.). 

54, . Act Febr. 5, 1917 (39 U. S. St. 
at L. p 889 ¢ 29 § 19). : 

55. “That Act is made applicable 
to the Philippine Islands, and will 
be enforced by the ‘officers of the 
General Government thereof.’ Said 
Act provides that certain classes of 
aliens may be excluded and expelled. 
No contention is made that the peti- 
tioner belongs to any of the classes. 
mentioned.” In re Dick, (Philippine) 
16 Off. Gaz., 780, 798 (per Carson and 
Johnson, J.. J.). 

56. “In an attempt to distinguish 
the effect of the extension of the Im- 
migration Act of 1917 to the Philip- 
pine Islands, from that given by the 


“No law has directly conferred | Supreme Court of the United States 


568 [180.5.] 


sage by the Philippine legislature at a special ses- 
sion of a law? by which his action therein pur- 
ported to bé “approved, ratified, and eonfirmed, and 
in all respects declared leyal and not subject to 
question or review.’’? On the strength of this ae- 
tion alone the federal supreme court affirmed” the 
judgment of the Philippine court in granting a writ 
of prohibition, which, however, was expressly not 
declared to be the proper remedy, against the judge 
who had taken jurisdiction of the deportees’ ac- 
tion for damages. ‘‘Two years later, evidently as 
the outcome of the discussion of the Chuoeo Tiaco 
deportation proceedings, the general subject of de- 
portation and repatriation of foreigners was dealt 
with by the Philippine Legislature in’? a stat- 
ute which required a hearing and time for prepa- 
ration therefor as a condition precedent to deporta- 
tion. Long afterward that statute was treated by 
the Philippine supreme court as affording sufficient 
authority for the governor-general to deport aliens.% 
But the doctrine was later repudiated by a minority 
of the eourt.*2 In 1916 the Philippine legislature 


to the like extension of the Chinese! Porhes, 228 U. 8. 549, 556, 558, 323 SCt 


H9b, 


59. 


and the Jrmmigration | 57 La ed, 960, 
Aets in force when the isco. v, 
Forbes decision was rendered, it is 
contended that the express provisions 


exclusion Jaws 


60, Act 21123 


in the Immigration Act of 1917 for 
the regulation of the residence and} 2711), 
the deportation of immigrants, under 61, 


the terms of section 19 of the Act, is 
on implied negotiation of authorty to} 560, 
the Government of the Philippine Is- 62. 
lands to deport aliens for and any 
other reason whatever, But it will 


564, 


In re Dick, (Philippine) 16 Off. 
Gaz. 140, 769 (per Carson, J.). 

now § 69 of the 
Philippine Administrative Code (Act 


Chan Yick Bam vy. Prosecuting 
Attorney of Manila, 


‘St is not improbable that the 
justices who concurred in the opin- 
ion in the Chan Yick San case were 
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enacted another statute * authorizing the governor- 
general to deport ‘‘the subject of a neutral, foreign 
nation’’ after conviction of publishing matter tend- 
ing to obstruct the government ‘‘in the prosecu- 
tion of the present war.’’? It has been urged that 
this act, on the principle, Expressio unius exclusio 
alterius (elsewhere applied ** by the Philippine su- 
preme court although not cited in the case referred 
to) impliedly forbade such deportation of other 
aliens. "This contention was rejected by the major- 
ity of such court although accepted by the mi- 
nority.“. The case in which these divergent views 
arose is now before the federal supreme court, and 
its determination of the controversy will be awaited 
with interest. 

DEPORTATION. Banishment to a foreign coun- 
try, attended with confiscation of property and de- 
privation of civil rights.% 

In American law. The removal or sending back 
of an alien to the country from which he came, as 
4 measure of national police and without any impli- 
cation of punishment or penalty.®® The term means 


66. “This Act was passed upon 
February 2%, 1918, the same day the 
Governor-General issued his order 
for an investigation of the charges 
preferred in this case against the pe- 
titioner. The Act contains internal 
evidence that it was drawn in con- 
templation of the very offense which 
the petitioner is supposed to have 
committed, namely, obstructing the 
Government in the prosecution of the 
present war. The statute does not 
say in so many words that the Gov- 


41 Philippine 


be remembered that the Chinese ex- 
chusion laws, in forces when the Ti- 
aco ¥, Vorbes decision was rendered, 
also contained provisions for the reg~ 
ulation of the residence and the do- 
yortution of Chitiese persons, and a 
ike contention as to the rights of 
the pisintiff in error in that case, 
who was a Chinese id $e to be ex- 
empt from deportation as an act of 
state, for any reason not specified in 
the Chinese exclusion Jaws and the 
Immigration Acts of 1903 and 1905, 
was fruiflessly urged = oe the Su- 
preme Court of the United States.” 
In ré@ Diek, (Philippine) 16 Off. Gaz. 
167, 744% (per Carson, J). 
7 Act 1896, 

6a. ‘The first doubt that naturally 
would occur js whether if a right of 
action had vested previously it could 
be taken away by such » statute, But 
it generally is recognized that in 
onses like the present, where the act 
originally purports to be done in the 
names and by the authority of the 
alate, a defect in that authority may 
be cured by the subsequent adoption 
of the set, The person who has as- 
sumed to represent the will and per 
son of the superior power is given 
the benefit of the representation if it 
turns out that his Assumption was 
correct, , .. It is held in Hngland 
that an net of state is a matter not 
cognizable in any munieipal court, 
Miuserave v, Mulido, 6 App, Cas, 102 
104, And that was the purport of 
the Philippine set declaring the de- 
portation not subject to question or 
review, Ags the bill of he its did not 
stand in the way and the implied pow- 
ers of the government sanctioned by 
Congress permitted it, thera is no 
reason why the statute should not 
have full effect, It protected the 
subordinates os well as the Governor 
Genera) and took jurisdiction from 
the Gourt that atte pied to try the 
case, Whether prohibition is techni-« 
eully the proper remedy historically 
speuking, we need not inquire, On 
such «© matter we should not Inter 
fere with local practice except for 
ood enuse shown, In sibetunce the 
seision of the Supreme Court was 
right.” Wer Wolmes, J., in Tiaco v. 


—— 


then of the opinion that the Gover- 
nor-General had authority under Act 
No, 211% to deport the petitioner and 
regarded the proceedings of which 
complaint was made as a proper pre- 
liminary to the exercise of that pow- 
er; but nothing actually stated in the 
opinion expresses that belief. Cer- 
tainly we do not regard a mere infer- 
ence as to the existence of such a 
power to be binding upon this court 
ag & precedent in a matter of such 
vital importance.” In re Dick, (Phil- 
ippine) 16 Off. Gaz. 780, 817, 418 (per 
Street, J.). In this case Johnson, J., 
who wrote the opinion in Chan Yick 
San v, Prosecuting Attorney of Ma- 
nila, $1 Philippine 560, does not refer 
to it but says: “An examination of 
anid section (69) discloses the fact 
that it provides a procedure only for 
the deportation of the subjects of a 
foreign power, There is not a word 
of express authority found in said 
section. It contains an assumption 
that the power exists and provides 
that it shall be exercised in the man- 
ner therein indicated. May the courts 
assume that the power, to deport 
aliens, was given by the Legislature 
to the Governor-General simply from 
the fact that said section provides a 
procedure for the deportation of sub- 
jects of a foreign power?” 


63. Act 2757, 
Flor, 5 Philippine 


Ps Acosta v, 

65. “Whatever may have been the 
reasons which controlled the action 
of the Legislature in this regard, we 
find no conflict between the provi- 
sions of Act No. 2757, looking to the 
summary deportation of convict sub- 
jects of neutral foreign nations, and 
the provisions of section 69 of the 
Code conferring a regulated authority 
upon the Governor-General to deport 
aliens aos an act of state, upon in- 
vestigation conducted in the manner 
and form preseribed in that section. 
Certainly, the Act does not deprive 
the Governor-General of any power 
he may have had, prior to its enact- 
ment, to deport aliens other than 
those mentioned therein.” In re 
Dick, (Vhilippine) 16 Off. Gaz 780, 
412 (per Curson, J.). 


ernor-General shall not exercise a 
power of deportation otherwise than 
in conformity with this Act; and 
hence it may still be urged that if the 
general power to deport already ex- 
isted under section 69 of the Admin- 
istrative Code, it is not taken away 
by this Act. We do not think, how- 
ever, that this argument quite meets 
the case. The Act indicates that the 
Legislature thought the situation was 
one requiring legislative action; and 
the circumstance that the Act makes 
provision for the deportation of the 
subjects of neutral foreign nation— 
not of belligerent foreign nation— 
after conviction in a court of justice, 
shows that in the opinion of the Leg- 
islature the general power to deport 
was nonexistent.” In re Dick (Phil- 
ype) 16 Off. Gaz. 815 (per Street, 


: 

67. Black L. D. 

68. Black L. D. See also Fong 
Yue Ting v. U. S., 149 U. S. 698, 709, 
12 SCt 1016, 37 L. ed. 905 [quot Low 
Foon Yin v. U. 8S. Immigration Comr., 
145 Wed. 791, 794, 76 CCA 355] (where 
the word is used with reference to 
“the removal of an alien out of the 
country, simply because his presence 
is deemed inconsistent with the pub- 
lic welfare, and without any punish- 
ment being imposed or contemplated, 
either under the laws of the country 
out of which he is sent, or under 
those of the country to which he is 
taken’), See generally Aliens §§ 46- 


127. 

fed “Transportation” and “extra- 
dition” compared— "Strictly speak- 
ing, ‘transportation,’ ‘extradition’ and 
‘deportation,’ although each has the 
effect of removing a person from a 
country, are different things, and 
have different purposes. ‘“Transpor- 
tation’ is hy way of punishment of 
one convicted of offense against the 
laws of the country. ‘Extradition’ is” 
the surrender to another country of 
one accused of an offense against Its 
laws, there to be tried, and, if found 
guilty Pant stiees Fong Yue Ting v. 
U. 8., 149 U. 8. 698, 709, 13 SCt 1016, 
47 L ed. 905. See also Extradition 
Via had 50]; Transportation [38 Cyc 


Vor lator onsen, developments and changes in the law see cumulative Annotations, same title, page and note number. 


actual deportation, and not merely the commence- 


ment of proceedings therefor.® 


DEPOSE. To say under oath;7° to state under 
oath;"! to give evidence;*? to bear witness or testi- 
mony ;** to testify ;** to give testimony on oath, espe- 
cially to give testimony which is embodied in writ- 
ing in a deposition or an affidavit;*> to state or af- 
firm some matter of fact in an affidavit or deposi- 
tion ;*° and this may be done as well before an oath 
is administered to the deponent as afterward.?7 
Also, to deprive an individual of a public employ- 


ment of office against his will.7® 


DEPORTATION—DEPOSIT 


DEPOSIT.*° 
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That which is deposited, or laid or 


thrown down ;** that which is placed anywhere, or 


ployment.®* 


DEPOSICION. In’ Sparish law, testimony.’® 


69. Fong Yue Ting U. a ey 
U.S. 698, 709, 13 sce 1046, 37 
70. Webster New Int. D. [quot dis. 


op. Ramer v. Wright, 62 Colo. 53, 62, 
159 P 1145): 

[a] “Depose and swear” not equiv- 
alent to “depose and say.”—In speak- 
ing of an indictment for perjury the 
court said: ‘In this case it is true 
that the indictment states that the 
defendant did ‘depose and swear,’ as 
in the deposition already set forth. 
But this is by no means the equiva- 
lent of the sufficient allegation, ‘be- 
ing duly sworn, did depose and say.’” 
Gare v: McConaughy, 33 Fed. 168, 169, 
13 Sawy. 141. 

71. Dis. op. Ramer v. Wright, 62 
Colo. 53, 62, 159 P 1145. 

72. Richardson D. [quot Bliss v. 
Shuman, 47 Me. 248, 252]. 

73. Richardson D. [quot Bliss v. 
Shuman, 47 Me. 248, 252]. 

74. Webster New Int. D. [quot 
dis. op. Ramer v. Wright, 62 Colo. 
53, 62, 159 P 1145]. 

75. Century D. [quot dis. LoD: Ra- 
mer v. Wright, 62 Colo. 53, 62, 159 P 


1145]. 

76. U. S. v. McConaughy, 33 Fed. 
168, 169, 13 Sawy. 141. 

77. U. S. v McConaughy, 33 Fed. 
168, 169, 13 Sawy. 141. 

78. Black L. D. 

79. Escriche Diccionario. The 
term is not, as in English, confined 
to extra-forensic testimony but_ is 
used in practically the same sense as 
“declaracion.” See Depositions post 
p 598. 

Deposit: 
As security for: 
Attendance of witness se2 Witness- 
es [40 Cyc 2174]. 
Construction of railroad see Rail- 
roads [33 Cyc 230]. 
Costs see Costs § 522. 
Payment of gas bill see Gas [20 
Cye 1162]. 
Rent see Landlord and Tenant [24 
Cye 1143]. 


"Gattreeter for municipal contract 
see Municipal Corporations [28 
Cyc 661, 1030]. 

Purchaser at foreclosure sale see 
Mortgages [27 Cye 1486]. 

Trustee in bankruptcy see Bank- 
ruptey § 383. 

Certificate of see Banks and Banking 
§ 334; Money [27 Cyc 817 note 
47 

Dery of mineral deposit see 
Mines and Minerals [27 Cyc 558]. 

For safe-keeping see Bailments §§ 

5 3-14; Depositaries § 2. 

n 


Bank see Banks and Banking § 303 
et seq. 

ony see Deposits in Court post 
764. 


Escrow see Escrows [16 Cyc 568]. 


TRallot in wrong box see Elections 
[15 Cyc 366]. 

Copy of book see Copyright and 
Literary Property §§ 199-208. 

Deed as delivery see Deeds § 99. 


‘See also Depositaries post p 


Of: Continued 

Earnest money by bidder see Auc- 
tions and Auctioneers § 35. 

Forfeit in gambling transaction see 
Gaming [20 Cyc 925] 

Goods in bonded warehouse, as af- 
fecting right of stoppage in tran- 
Situ see Sales [35 Cyc 503]. 

Grain in warehouse, as bailment or 
sale see Sales [35 Cyc 31]. 

Public money see Depositaries § 42. 

Refuse in harbor see Navigable 
Waters [29 Cye 309]. 

Register by master with consul see 
Shipping [386 Cyc 15]. 

Security by foreign corporation to 
do business see Foreign Corpo- 
rations [19 Cyc 1258]. 

Title deed as mortgage see Frauds, 
Statute of [20 Cyc 223]; Mort- 
gages [27 Cyc 987]. 

Will for safe-keeping see Wills [40 
Cyc 1223]. 

Right of broker to commission on 
eer a fe see Brokers § 75. 

ip: 

Generally see Banksand Banking §321, 

Refreshing memory see Witnesses 
[40 Cyc 2455]. Bee! 


81. Webster Int. D. tauat State v. 
ae 34 Okl. 649, 653, 126 P 


i; 

[a] “Expose” distinguished.—State 
v. Pratt, 54 Vt. 484, 486; Barlow v. 
Terrett, [1891] 2 Q. B. 107, 109. 

[b] “File” distingnished—U. S. 
v. Van Duzee, 185 U.S. 278, 281, 22 
SCt 648, 46 L. ed. 909; Peo. v. Peck, 
67 Hun 560, 570, 22 NYS 576. 

82. Webster Int. D. [quot State v. 
Ercole nrices, 34 Okl. 649, 653, 126 P 


ae 

{a] Safe-keeping—In construing 
a statute requiring election papers to 
be deposited with an officer which 
implies the duty of keeping them 
safely and returning them at the 
time indicated by the statute, the 
court said: “The learned author, 
after citing the case to which coun- 
sel for the prisoner refers, and many 
others, says that the more correct 
version of the doctrine appears to be 
that penal statutes ‘are to be fairly 
construed and faithfully applied ac- 
cording to the intent of the legisla- 
ture, without Unwarrantable_ sever- 
ity on the one hand, or equally un- 
justifiable lenity on the other; in 
eases of doubt, the courts inclining 
to mercy.’ Giving the rule in ques- 
tion its fullest operation, leaning at 
all times to the side of mercy where 
the liberty of the citizen is involved, 
I entertain no doubt that the statutes 
in question, fairly construed, accord- 
ing to the obvious intention of the 
legislature, do impose upon the in- 
spector who receives the tally papers, 
lists of voters and certificate when 
the votes are counted, the duty of 
keeping those documents in his custo- 
dy and not parting with them except 
when he assembles with other inspec- 
tors, after the election, to canvass 
and estimate the certificate, poll lists 
and tally papers returned by each 
member of that board. It is impos- 


in any one’s "hands, for safe-keeping;°? something: 
intrusted to the care of another.*? 
permanent disposition of the thing placed or de- 
posited,** or a mere temporary disposition or plac- 
ing of the thing.®® 
nary signification something more than mere pos- 
session,®® and, as applied to mail matter, refers to 
such as is left in any way for official transmission 
with a post-office employee in the course of his em- 


It may mean a 


The term implies in its ordi- 


sible that any inspector could con- 
ceive it to be in the line of his duty, 
or consistent with his duty, to sur- 
render those impcrtant documents to 
any individual. They are ‘deposited’ 
with him as a sworn officer of the 
law. The word ‘deposit’ implies the 
duty of keeping such papers safely 
and returning them at the time in- 
dicated by the statute. In the argu- 
ment, counsel made the _ inquiry 
whether the inspector would violate 
his duty if he deposited the docu- 
ments in bank for safe-keeping. That 
might depend on the mode of deposit. 
If they were deposited in a box of 
his own, to which he alone had ac- 
cess, they would ke considered in law 
as in his custody. Other cases of 
Similar character might very well be 
imagined, in which the inspector 
would not be held to have parted 
with the custody in violation of the 
provision of the statute. There is a 
clear and necessary implication from 
the statute that he alone is entitled 
to or can legally have the custody of 
such documents prior to the time of 
their being returned to the board of 
canvassers. His duty to retain them 
in his custody is quite as clear as 
if the statute had so declared in ex- 
press words. When we look at the 
care observed in guarding the papers, 
which are required to be put in a 
sealed envelope or bag, it is incon- 
ceivable that the legislature... in- 
tended to invest the inspector. with 
discretion as to whether he should 
place the other papers in the custody 
of some one other than himself. If 
he parts with the possession, they 
are no longer ‘deposited’ with him. 
They are certainly not deposited with 
him pending the time when they are 
in the custody of some one else, and 
as the express word of the statute is 
that they shall be deposited with 
him, he violates his duty when he 
surrenders them to any one else.” Ex 
p. Coy, 9 Cr. L. Mag. (U. S.) 674, 682. 

83. Webster Int. D. [quot State v. 
Sede, 34 Okl. 649, 653, 126 P 
0 


ite 

[a] “Deposited” (1) means “in- 
trusted.” Walster v. U. S., 42 Fed. 
891, 895. (2) But it is distinguished 
from “filed.” Peo. v. Peck, 67 Hun 
560, 570, 22 NYS 576. 

[b] “Investment” distinguished. — 
State v. McFetridge, 84 Wis. 473, 515, 
54 NW 1, 998, 20 LRA 223. See also 
Frankenfield's App., 11 WklyNC (Pa.) 

73, 374. 

84. Peo. v. Peck, 67 Hun 560, 570, 
22 NYS 576 [aff 138 N. Y. 386, 38 
NE 347, 20 LRA 381]. 

85. Peo. v. Peck, 67 Hun 560, 570, 
22 NYS 576 [aff 138 N. Y. 386, 38 NE 
347, 20 LRA 381]. 

86. Staniels v. Raymond, 4 Cush. 
(Mass.) 314, 316. 

87. Walster v. U. S., 42 Fed. 891, 
895 (where it is said that in this 
sense the word includes a_ letter 
handed to a clerk in a post office, for 
delivery at the same office to the per- 
son to whom it is addressed). See 
also Post Office [31 Cyc 990]. 
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DEPOSITARIES 
By Dr Wittrs B. WYCKOFF 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 561] 


ANALYSIS 


I. DEPOSITARIES OF PRIVATE PROPERTY [(§§ 1-41] p 562 
. Definitions [§ 1] p 562 
. Classification or Kinds [§ 2] p 562 
. Distinguished from Other Transactions [§ 3] p 563 
. Purpose and Object [§ 4] p 565 
. Hlements and Essentials [§§ 5-7] p 565 
1. Subject Matter [§ 5] p 565 
2. Contract of Deposit [§ 6] p 565 
3. Delivery and Acceptance [§ 7] p 566 
F. Rights and Liabilities of Parties [§§ 8-23] p 566 
1. Title and Right of Property [§ 8] p 566 
2. Rights of Depositary in General [$$ 9-11] p 566 
a. Compensation and Reimbursement [§ 9] p 566 
b. Lien [§ 10] p 567 
ce. Use of Property [§ 11] p 567 
3. Duties and Liabilities of Depositary [§§ 12-22] p 567 
a. To Depositor [§§ 12-19] p 567 
(1) Lo Care for Property [§§ 12-14] p 567 
(a) In General [§ 12] p 567 
(b) Tests of Care and Negligence [§ 13] p 568 
(¢) Particular Circumstances Affecting Duty and Liability [§ 14] p 569 
(2) To Return Property [§§ 15-18] p 570 
(a) In General [§ 15] p 570 
(b) To Whom Delivery Made [§ 16] p 570 
(ce) Time of Delivery and Conditions Precedent [§ 17] p 571 
(d) Place and Manner of Delivery [§.18] p 571 
(3) Interest [§ 19] p 571 
b. To Third Persons [§§ 20-22] p 571 
(1) Beneficiary of Deposit [§ 20] p 571 
(2) True Owner [§ 21] p 572 
(3) To the Public [§ 22] p 572 
4. Duties and Liabilities of Depositor [§ 23] p 572 
G. Termination of Deposit [§ 24] p 572 
H. Actions [§§ 25-40] p 573 
1. Right of Action [§§ 25-26] p 573 
a. In Depositary [§ 25] p 573 
b. In Depositor [§ 26] p 573 
2. Form of Action or Remedy |§ 27].p 573 
3. Conditions Precedent [§§ 28-29] p 574 
a. In General [§ 28] p 574 
b. Demand and Refusal [§ 29] p 574 
4, Limitation and Laches [§ 30] p 575 
5. Defenses [§§ 31-33] p 575 
a.'\In General [§ 31] p 575 —° ; 
b. Want or Invalidity of Depositor’s Title [§ 32] p 575 
ce. Set-Off and Counterclaim [§ 33] p 576 
. Parties [§ 34] p 576 
. Pleading and Proof [§ 35] p 576 
. Evidence [§§ 36-37] p 577 
aaiPresumptions and Burden of Proof [§ 36] p 577 
b. Admissibility, Weight, and Sufficiency [§ 37] p 577 
9. Trial [§ 38] p 578 
10. Judgment [§ 39] p 578 
11. Costs [§ 40] p 579 
I. Damages [§ 41] p 579 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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II. DEPOSITARIES OF PUBLIC MONEYS [§§ 42-91] p 579 


A. Definition, Status, and Distinctions [§§ 42-44] p 579 
‘ 1. In General [$ 42] p 579 
2. As Public Officer, Debtor, or Borrower [§ 43] p 579 
3. As Trustee [§ 44] p 580. 
- Authority to Deposit and Character of Deposit Permitted [§ 45] p 580 
. Statutes and Ordinances [§ 46] p 581 
. Eligibility and Appointment [§§ 47-53] p 582 
1. Eligibility [§ 47] p 582 
2. Sg Spe ihe [$§ 48-53] p 582 
a. Contract to Appoint [§ 48] p 582 
b. Power and Duty to Designate and Extent of Power [§ 49] p 582 
. Bidding [§ 50] p 583 
. Selection of Depositary [§ 51] p 583 
. Time and Mode [§ 52] p 584 
Validity and Construction [§ 53] p 585 
E. Security for Deposit [§§ 54-65] p 585 
1. In General [§ 54] p 585 
2. Bond [§§ 55-65] p 685 
. In General [§ 55] p 585 
. Consideration [§ 56] p 586 
. Execution, Delivery, and Filing |§ 57] p 586 
. Approval and Acceptance [§ 58] p 586 
. Construction [§ 59] p 586 ~ 
Funds Secured [§ 60] p 587 
. Breach of Bond [§ 61] p 588 
. Liability of Sureties [§§ 62-63] p 588 
(1) In General [§ 62] p 588 
(2) Termination of Liability [§ 63] p 589 
1. Rights of Sureties [§ 64] p 590 
j. New Bond [§ 65] p 590 
. De Facto Depositaries [§ 66] p 591 
. Making of the Deposit Generally [§ 67] p 591 
. Term of Depositary [§ 68] p 592 
Rights, Duties, and Liabilities of Depositary [§§ 69-73] p 592 
1. Rights [§§ 69-70] p 592 
a. In General [§ 69] p 592 
b. To Use and Mingle Funds [§ 70] p 592 
2. Duties and Liabilities [§§ 71-73] p 593 
a. In General [§ 71] p 593 
b. To Make Payment [§ 72] p 593 
ce. To Pay Interest [§ 73] p 593 
. Liabilities of Stockholders [§ 74] p 594 
. Liability of Conspirators to Suppress Bidding [§ 75] p 594 
. Liability of Government for Loss of Funds [§ 76] p 594 
M. Actions [§§ 77-90] p 594 
1. Right of. Action [§ 77] p 594 
2. Form of Action or Remedy [§ 78] p 595 
3. Joinder and Consolidation of Actions [§ 79] p 595 
4, Conditions Precedent [§ 80] p 595 
5. Abatement [§ 81] p 595 
6. Garnishment and Sequestration [§ 82] p 595 
7. Set-Off [§ 83] p 595 
8 
9 
10 
11 
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. Parties [§ 84] p 596 
. Pleading [§ 85] p 596 
. Issues, Proof, and Variance [§ 86] p 596 
. Evidence [§ 87] p 596 

12. Judgment [§ 88] p 597 

13.. Appeal and Error [§ 89] p 597 

14. Costs [§ 90] p 597 

N. Damages [§ 91] p 597 


CROSS REFERENCES 


| Deposit as security. for:—Continued 
Debt or other obligation see Pledges [31 Cyc 779]. 
p 490. Payment of rent see Landlord and Tenant [24 Cyc 
Depositaries of eight vary funds see Banks and 1143]. 
anking §§ 1149-11 Payments under composition RAN ereditors in bank- 
Deposit as security ria ruptcy see Bankruptcy § 5 
Costs see Costs § 522. Performance of contract in A Rita see Damages § 242. 


_ For later cases, developmeats and changes in the law see cumulative Annotations, same title, page and note number. 


BRailments generally see Bailments 6 C. J. p' 1080. 
Confusion of goods see Confusion of Gonds 1MuCw da 
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Deposit by: 
Bidder for contract with municipal corporation see 
Municipal Corporations [28 Cyc 661, 1030]. 
Executor and administrator see Executors and Ad- 
ministrators [18 Cyc 235]. 
Guardian see Guardian and Ward [21 Cyc 92]. 
Insurance company with state see Insurance [22 
Cyc 1389]. 
Person dealing with broker, application of forfeited 
deposits to commissions see Brokers § 75 
Receiver see Receivers [34 Cyc 272]. 
Trustee in bankruptcy see Bankruptcy § 383. 
Trustee in general see Trusts [39 Cyc 420]. 
Deposit company see Deposit Company ante p 5973 
Warehousemen [40 Cyc 402, 403]. 
Deposit in: 
Bank as creating trust see Trusts [39 Cyc 67]. 
Bank in general see Banks and Banking §§ 303-350. 
Court see Deposits in Court post p 764. 
Deposit in lieu of: 
Bail see Bail §§ 67-69, 277, 278. 
Bond on appeal see Appeal and Error § 1152. 
Deposit of: 
Copies of work to be copyrighted see Copyright and 
Literary Property §§ 174-187 
Deed as delivery see Deeds § 99 et seq. 
Margin see Factors and Brokers [19 Cyc 211]. 
School erat see Schools and School ‘Districts [35 
Cyc 9 


I. DEPOSITARIES OF 


[§ 1] A. Definitions. The term ‘‘deposit’’ is 
borrowed from the civil law, and is a word of large 
and varied signification.2 As employed in this 
article, it may be defined as a bailment of personal 
property * for safe-keeping,* to be returned ® or to be 
otherwise delivered, according to the object of the 
original agreement.° Under the civil-law classifica- 
tion of bailments,’ a deposit or ‘‘depositum’’ is a 
delivery of goods to be kept for the bailor without 
recompense ;® a naked bailment of goods, to be kept 
for the depositor without reward, and to be returned 


DEPOSITARIES 


[§§ 1-2 


Deposit of:—Continued 
Securities by foreign corporation as condition prece-| 
dent to transaction of business see Foreign Cor- 
porations [19 Cyc 1258]. 
Title deed as creating equitable mortgage see Mort- 
gages [27 Cyc 987]. 
Will see Wills [40 Cyc 1130, 1223]. 
Embezzlement by depositary see Embezzlement [15 
Cyc 500]. 
Escrow see Escrows [16 Cyc 571]. 
Hxecution on deposits see Executions [17 Cyc 976]. 
aimee ke lost goods see Finding Lost Goods [19 Cyc 


Innkeeper see Innkeepers [22 Cyc 1078]. 
me tre depositaries generally see Insolvency [22 Cyc 


Larceny by depositary see Larceny [25 Cyc 68]. 
Pawn see Pawnbrokers [30 Cyc 1163]. 
Pledge see Pledges [31 Cyc 779]. 
Receiptor of: 
Attached property see Attachment §§ 616-675. 
Property seized on execution see Executions [17 
Cye 1123]. 
Bate Gepantt company see Warehousemen [40 Cyc 402, 


Stakeholder see Gaming [20 Cyc 947, 956]. 

Taxation of deposits see Taxation [37 Cyc ey 976]. 
Warehousemen see Warehousemen [40 Cyc 3 96]. 
Wharfinger see Wharves [40 Cyc 892] 


PRIVATE PROPERTY 


A depositary is the person receiving a deposit." 

A depositor is the person making a deposit.1? 

A depository has been defined as the place where 
a deposit is placed and kept.1* 

[§ 2] B. Classification or Kinds. Deposits are 
frequently classified as special, general, or irregu- 
lant4 

A special deposit is a deposit in which the iden- 
tical subject matter deposited must be kept and 
redelivered.1° The agreement may be for the safe- 
keeping and return of particular property,'® and 
hence this form of deposit is also sometimes termed 


when he shall require it.2 The term ‘‘deposit’’ is 


also used to denote the thing deposited.?° 


1. Ft. Edward Nat. Bank v. Wash- 
ington County Nat. Bank, 5 Hun 605, 
607 [app dism 72 N. Y. 606 mem]. 

2. Com. v. Darlington, 8 Pa. Dist. 
237. 

3. See infra § 5. 


4, See infra § 4, 
5. See infra § 15. 


6. See infra §§ 15-18. 
a See Bailments § 15 
Hanes v. Shapiro, 168 N. C. 24, 
a7 "84 SE 33. 
9. Cal.—Schroeder_ v. Jahns, 27 
Cal. 274, 281. 


Ida.—Bates v. Capital State Bank, 
18 Ida. 429, 486, 110 P 277 [quot 
Cycl. 

Ill.—Gray v. Merriam, 148 Ill. 179, 
ue 85 NE 810, 39 AmSR 172, 32 LRA 
76 


Kan—Hale v. Rawallie, 8 Kan. 136, 


139; Johnson v. Reynolds, 3 Kan. 
251, 255. 
Nebr.—Bissell v. Harris, 1 Nebr. 


(Unoff.) 535, 95 NW 779, 780. 

N. Y,.—Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 284, 19 
AmR 181; Payne v. Gardiner, 29 N. Y. 
146, 167; Ft. Edward Nat. Bank ue 
Washington County Nat. Bank, 
Hun 605, 607 [app dism 72 N. 
mem]. 

Oh.—Dis. op. Citizens’ Nat. Bank v. 
Brown, 45 Oh. St. 39, 53, 11 NE 799, 
4 AmSR 526. 

Pa,—Rozelle v. Rhodes, 116 Pa. 129, 
137, 9 A 160, 2 AmSR 591 [cit Bou- 
vier L. D.]; Wilson v. Prosser, 5 
ae 471; Com. v, Cart, 2 Pittsb. 495, 
4 


Vt.—Bellows Falks Bank v. Rut- 
land County Bank, 40 Vt. 377, 380. 

[a]. Other definitions.—(1) “A con- 
tract by which one of the contracting 
parties gives a thing to another to 
keep who is to do so gratuitously, and 
obliges himself to return it when he 
shall be requested.” Johnson  v. 
Reynolds, 3 Kan. 251, 255 [cit Po- 


608 


thier Traite Depot note 1]. (2) “A 
bailment of goods, to be kept by 
the bailee without reward, and deliv- 
ered according to the object or pur- 
pose of the original trust.” Story 
Bailm. §§ 41, 42 [quot Montgomery 
v. Evans, 8 Ga. 178,.180]., (3) “An 
act by which a person receives the 
thing of another person with the ob- 
ligation to keep it and to return it in 
kind.” French Civ. Code § 1915 [cit 
Johnson v. Reynolds, 3 Kan. 251, 
256]. .To same effect La. Civ. Code 
arts 2926, 2929 [quot in part In re 
Louisiana Sav. Bank, ete., Co., 40 La. 
Ann. 514, 517, 4 S‘301]. (4) ‘A bare 
naked bailment of goods, delivered 
by one man to another to keep for 
the use. of the bailor.” Coggs v. 
Bernard, 2 Ld. Raym. 909, 12, 92 
Reprint 107, 5 ERC 247 [quot Morris 
v. Lewis, 33 Ala. 53, 551, (5) “A 
temporary disposition of “money for 
safe-keeping.” In re Law, 144 Pa. 
499, 508, 22 A 831, 14 LRA 103 [quot 
State v. Hill, 47 Nebr. 456, 533, 66 
NW 541]. 

10. Ramsey v. Whitbeck, 81 Ill. 
A. 210, 218 [rev on other ground 183 
Ill. 550, 56 NE 322]; In re Patterson, 
18 Hun 221, 222 [aff 78 N. Y. 608 
mem]; Parkesburg Bank’s App. 1 
Chest. Co. (Pa.) 4383. 

[a] Other definitions—(1) “Orig- 
inally a thing delivered to a person 
for gratuitous safe keeping.” Mat- 
ter of Patterson, 18 Hun 221, 222 [aff 
78 N. Y. 608 mem, and quot State 
Sav. Bank v. Foster, 118 Mich. 268, 
270, 76 NW 499, 42 LRA 404 (dis- 
cussing fully the nature of a bank 
deposit, which is designated as a 
certain kind of a loan)]. (2) “That 
which is placed in any. one’s hands 
for safe keeping; something entrust- 
ed to the care of another, specially a 
sum of money left with a bank or 
banker, subject to order.” Webster 
Dp: [quot Parkersburg Bank’s App., 1 


a deposit for safe-keeping.1’ 


It includes both a 


Chest. Co. (Pa.) 433]. To same effect 
Ramsey v. Whitbeck, 81 Ill. A. 210. 


i) Ede Webster Int. D. Rapalje & L. 
‘Tal Other definition—‘“The party 


receiving a deposit; one with whom 
ee tr is lodged in trust.” Black 


‘[b] “Depositarius,” in the Latin 
of the jurists, is “one who receives 


a deposit; a trustee, depositary.” Ul- 
pian Dig. xvi 3 fr 1.7 §§ 2, 36. 
12. Rapalje & L. L. D.; Parkes- 


het Bank’s App., 1 Chest. ‘Co. (Pa.) 


[a] As defined by statute, the 
person who gives possession of per- 
sonal property to another to keep for 
the benefit of Ae depositor or of a 
third person, N. Civ. Code (1899) 
§ 4001; S. D. Civ. Con (1903) § 1353. 
And see statutory provisions. 

13. Black L. D 
a See cases infra notes 15, 19, 

15. Wright v. Paine, 62 Ala. 340, 
344, 34 AmR 24; Johnson v. Reynolds, 
3 Kan. 251, 256; Matthews v. Their 
Creditors, 10 La. Ann. 342. 

[a] “The only real deposit is that 
where the depositary receives a thing 
to be preserved in kind, without the 
power of using it, and on the condi- 
tion that he is to restore the identi- 
cal object.” La. Civ. Code art 2963 
Cquot In re Louisiana Sav. Bank, etce., 
Co., 40 La. Ann. 514, 517, 4 S 301; 
Williams vy. Landry, 18 La. Ann. 208; 
Matthews v. Their Creditors, 10 La. 
Ann. 342]. 

Special deposits with banks see 
Banks and Banking § 306 


16. Wright v. Paine, 62 Ala. 340, 
34 AmR 24; Fowler v. Taylor, 19 
D. C. 456. 

Contract of deposit generally see 
infra § 6. 

17. Hawkins v. Hubbard, 2 S.. 


631, 51 NW 774 (quot Comp. L. 3861). 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2-3] 


gratuitous deposit and a deposit for hire.1® 

A general deposit is one in which the identical 
subject matter need not be returned; and, as dis- 
tinguished from a deposit for safe-keeping, this form 
of deposit has been termed a deposit for exchange, 
that is, one in which the depositary is only bound to 
return a thing corresponding in kind to that which 
In determining whether or not a 
deposit is special, the character of the business of 
the depositary is entitled to considerable weight,?+ 
If that business is not 
financial in its nature, usually a deposit of money 
is special,?° although not necessarily so.*4 
knowledgment of the receipt of curreney ‘‘on de- 
posit’’ is ambiguous and may mean either a special 
An agreement to pay inter- 
est is strong evidence that a deposit is general 
The fact that a depositary 
of money is given the privilege of using it if he 
needs it does not take away the character of a spe- 
cial deposit as such prior to the time that he avails 


is deposited.?° 


but is not controlling.?? 


or a general deposit.”° 


rather than special.?° 


18. Hawkins v. Hubbard, 2 S. D. 
631, 51 NW 774. 

19. Wright v. Paine, 62 Ala. 340, 
348, 34 AmR 24; State v. Clark, 4 
Ind. 315, 316; Payne v. Gardiner, 29 
N. Y. 146, 168; Rozelle v. Rhodes, 116 
Pa. 129, 9 A 180, 2 AmSR 591., 

General deposits in bank see Banks 
and Banking § 305. 

20. Hawkins v. Hubbard, 2 S. D. 
631, 51 NW 774. 

21. Wright v. Paine, 62 Ala. 340, 
34 AmR 24; Duncan v, Magette, 25 
Tex. 245. 

[a] Illwstration—“If there was 
nothing more in a transaction rest- 
ing entirely in parol, than that a 
farmer, having money, should de- 
posit with a neighbor engaged in the 
like and no other pursuit, or in no 
business requiring the frequent use 
of money, and the deposit was ex- 
pressed to be for safe-keeping, the 
jury within whose province it would 
lie to determine whether the deposit 
was general or special, would prob- 
ably conclude that it was_ special, 
that the purpose of the depositor 
was the safe-keeping of the money, 
and the duty and liability of the de- 
positary was to keep safely. But if 
the depositary was a_ merchant, 
whose business required the frequent 
use of money, and he was in the 
habit of receiving money on deposit, 
there would be more hesitation in 
pronouncing the deposit special—that 
the depositary could not use the 
money—that the title to it remained 
in the depositor, and if it was lost, 
he must bear the loss, unless fraud 
or gross negligence could be imput- 
ed to the depositary.” Wright v. 
Paine, 62 Ala. 340, 343, 34 AmR 24. 

22. Wright v. Paine, 62 Ala. 340, 
34 AmR 24. 

23. Duncan v. Magette, 25 Tex. 


245. 

[a] Tllustration.—‘“A deposit of 
money, made with a farmer, or any 
one not engaged in the business of 
money dealing, for safe-keeping, 
would usually be a special deposit. 
... In this case the evidence shows 
that the deposit was made by the 
overseer with his employer; that it 
was made for safe-keeping, to be 
redelivered on request. Such facts, 
unexplained, would show it to have 
been a special deposit.’”’ Duncan v. 
Magette, 25 Tex. 245, 248. To same 
effect Wright v. Paine, 62 Ala. 340, 34 
AmR 24. 

Wright v. Paine, 62 Ala. 340, 
34 AmR 24. 


25. Keen v. Beckman, ’66 Iowa 672, 
24 NW _ 270. 
26. Howard v. Roeben, 33 Cal. 


399; Hathaway v. Brady, 26 Cal. 581; 
Henry County v. Salmon, 201 Mo. 136, 
100 SW 20; Javellana v. Lim, 11 Phil- 
ippine 141. 

27. Carlyon v. Fitzhenry, 2 Ariz. 


DEPOSITARIES 


An ae- 


depositary.** 


266, 15 P 2738; Caldwell v. Hall, 60 
Miss. 330, 44 AmR 410 (holding that 
the use of the money in making 
change did not constitute an avail- 
ing of the privilege). 

28. Durnford v. Seghers, 9 Mart. 
(La.) 470, 485. 
vee’ Ala,—Farrow v. Bragg, 30 Ala. 

Ga.—Stewart v. Head, 70 Ga. 449 
(quot Civ. Code § 2103). 

A Te. v. Cressap, 22 La. Ann. 

Miss.—Caldwell vy. Hall, 60 Miss. 
330, 44 AmR 410. 

Nebr.—Burk v. Dempster, 34 Nebr. 
426, 51 NW 976. 

[a] A gratuitous deposit is cre- 
ated by leaving property on another’s 
premises with his consent without 
agreement as to compensation. Burk 
en ee 34 Nebr. 426, 51 NW 
30. Savannah Merchants’ Nat. Bank 
v. Guilmartin, 88 Ga. 797, 15 SE 831, 
17 LRA 322; Hunt v. Hopley, 120 
Iowa 695, 95 NW 205; Bissell v. Har- 
ris, Nebr. (Unoff.) 535, 95 NW 1779; 
Whitney v. Brattleboro First Nat. 
Bank, 55 Vt. 154, 45 AmR 598. 

[a] Discussion of rule.—‘“The 
possibility of some undisclosed bene- 
fit is not enough to render the bail- 
ment one for hire; there must be an 
understanding or arrangement, ex- 
press or implied, between the parties, 
whereby the bailee has received, or 
has a right to expect and demand 
something for his benefit. See Code, 
§ 2103. Casual or incidental benefits 
which he would have to surrender at 
the will of the bailor, do not amount 
to a consideration. There must be a 
compensation of some sort actually 
contemplated in the contract and bar- 
gained away by the bailor. The fact 
that the special depositor is also a 
general depositor in the bank is hard- 
ly sufficient, unless the retention of 
the general deposit account was stip- 
ulated for. So an incidental earn- 
ing of fees for exchange or collec- 
tion would not be a consideration, un- 
less the depositor were obliged to al- 
low it. Such benefits as are wholly 
contingent, and dependent on the 
pleasure of the depositor, cannot af- 
fect or determine the character of 
the bailment.” Savannah Merchants’ 
Nat. Bank v. Guilmartin, 88 Ga. 797, 
804, 15 SE 831, 17 LRA 322. 

31. Shedoudy v. Spreckels Bros. 
Commercial Co., 9 Cal. A. 398, 99 P 
535; Sierra Land, etc., Co. v. Brick- 
er, 3 Cal. A. 190, 85 P 665; Stewart v. 
Head, 70 Ga. 449, 452; Pattison v. 
Syracuse Nat. Bank, 4 Thomps. & C. 
CNE7Y¥2) 96: 

32. Newhall 10 Gray 
(Mass.) 366, 368 

“The nature and amount of the 
compensation are immaterial. The 


v. Paige, 


law will not inquire into its suffi-| 


[18 C.3.] 563 


himself of the privilege.?7 

An irregular deposit has been defined as one which 
is made of money or other things that consist in 
number, weight, and measure, and which are deliv- 
ered without any restriction on the depositary’s 
using them, but merely with the obligation to return 
the same quantity of the article received.?® 

A naked or gratuitous deposit exists where the 
depositary serves without compensation.?? 
conjectural and incidental benefits are insufficient 
to deprive a deposit of its gratuitous character 
where the contract does not call for compensation.®° 

A deposit for hire is one where the depositary 
receives, or has the right to demand, compensation,*1 
no matter of what nature or amount.®? 

An involuntary deposit is one which arises with- 
out the assent or knowledge of the depositor,** or 


Mere 


A voluntary deposit is one that arises from the 
consent and agreement of the parties.*® 
[§ 3] ©. Distinguished from Other Transac- 


ciency or the certainty of its being 
realized by the bailee. The real ques- 
tion is, Was the contract made for a 
consideration? ... It is sufficient if 
the consideration be of some value, 
though slight, or of a nature which 
may enure to the benefit of the party 
making the promise. ... Where such 
a consideration exists, a contract 
cannot be said to be a nudum pac- 
tum, nor a bailment a gratuitous un- 
dertaking.” Newhall v. Paige, supra. 

33. Story Bailm. §§ 44a, 88a [cit 
Preston v. Neale, 12 Gray (Mass.) 
222; quot Walker v. Norfolk, etc., R. 
Co., 67 W. Va. 273, 277, 67 SE 722). 

[a] Tilustration.—Such deposits 
“arise whenever the goods of one 
person have by an unavoidable cas- 
ualty or accident been lodged upon 
another’s land, as where lumber 
floating in a river is cast upon a 
nefghbor’s land by a sudden freshet 
and left there, or where goods are 
blown upon another’s land by a tem- 
pest.” Hale Bailm. p 44 [quot "Walk- 
er v. Norfolk, etc., R. Co., 67 W. Va. 
2738, 277, 67 SH 722). 


[b] According to some code pro- 
visions, “an involuntary deposit is 
made... by the accidental leaving 


or placing of personal property in 
the possession of any person, with- 
out negligence on the part of the 
owner, or... in case’ of fire, ship- 
wreck, inundation, insurrection, riot, 
or the like extraordinary emergen- 
cies, by the owner of personal prop- 
erty committing it out of necessity 
to the care of any person.” D 


Rev. Code (1899) § 4002; Okl. Rev. 
St. (1903) § 2826; S. D. Civ. Code 
(1903) § 13854. And see statutory 
provisions 


Stranded and lost logs see Logging 
[25 Cye 1577]. 

34. Preston v. Neale. 12 Gray 
(Mass.) 222; Walker v. Norfolk, ete., 
R. Co., 67 W. Va. 278, 277, 67 Si 722. 

[a] The voluntary leaving of 
property on the land of another (1) 
without the latter’s permission has 
been held to create an involuntary 
deposit (Preston v. Neale, 12 Gray 
(Mass.) 222 [goods left by departing ~ 
tenant]), (2) but not where the al- 
leged depositary appropriates the 
property to his own use, in a manner 
wholly inconsistent with the obliga- 
tions of a bailee (Walker y. Norfolk, 
etc., R. Co., 67 W. Va. 273, 67 SE 
722). 

35, Story Bailm., § 44 [cit 1 Po- 
thier Pand. lib 16 tit 3 n 1]. 

[a] This civil-law classification 
(1) is unknown to common law 
(Story Bailm. § 44), (2) although 
sometimes recognized by statute 
(Hawkins y. Hubbard, 2 S. D. 631, 51: 
NW 774 [quot Cemp. L. § 3657]). 

{[b] Code definition—“A voluntary 
deposit is made by one person giving ~ 
to another, with his consent, the pos- 
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tions.?6 


as security for a debt.*® 
Trust.47 


by the courts.*® 


Mutuum. 


session of personal property, to keep 
for the benefit of the former or of a 
third” “party.” N. “D: ’'Rev. “Codes 
(1899) § 4001: Okl. Rev. St. (1903) 
§ 2825; S. D. Civ. Code (1903) § 1353. 
And see statutory provisions. 

36. Sales distinguished from bail- 
ments see Bailments §§ 4-11; Sales 
[35 Cye 28]. 

37. See infra § 4. 

38. See infra § 4. 

Pais Longbottom v. Babcock, 9 La. 

[a] An agent collecting money on 
commission has been distinguished 
from a gratuitous depositary. Durn- 
ford v. Seghers, 9 Mart. (la.) 470. 

Agent distinguished from. bailee 
see Bailments § 14. 
seer Thompson v. Scales, 11 La. 


0. 

[a] A deposit is not created where 
a customer confides cash to a factor 
to be expended by him in. taking 
goods to market and disposing ,of 
them, the balance to be accounted for 
on his return. Thompson v. Scales, 
11 La. 560. 

41. Stetson v. Gurney, 17 La. 162. 

[a] Tlustration.—Where a_ cus- 
tomer confides a sum of money to a 
broker, to be employed in the pur- 
chase of a commodity, the relation 
of debtor and creditor arises between 
them, and not that of depositary and 
depositor. Consequently, if the brok- 
er deposits the sum in a bank to his 
credit and the fund is seized on exe- 
cution against him, the customer is 
not entitled to the fund as against 
the execution creditor. Stetson v. 
Gurney, 17 La. 162. 

42. Farrow v. Bragg, 30 Ala. 261. 
See generally Bailments § 16. 

[a] Deposit or hiring.—The deliv- 
ery of a slave by the ‘owner to an- 
other to “take care of him, keep him 
until called for, and pay nothing for 
his hire during the time he might 
have him,’ is a mere deposit and 
not a contract of hiring. Farrow v. 
Bragg, 30 Ala. 261. 

PP igi See infra text and notes 60- 


44. See Bailments § 15 note 16 [c] 
§ 17; Mandatary [26 Cyc 513]; Man- 
hee [26 Cye 514]; Mandatum [26 Cyc 


45. Story Bailm. § 84 [cit Payne 
v. Gardiner, 29 N. Y. 146, 168]. See 
also infra notes 54-59; and generally 
Bailments §§ 15, 18; Mutuum [29 
Cyc 258]. 

46. Hawkins v. Hubbard, 2 S. D. 
631, 51 NW = 74. See generally 
Pledges [31 Cyc 7854, 

[a] Distinctions —“A pledge is 
not an involuntary deposit... nor 
a deposit for exchange ... [but is 
like] ‘a deposit for keeping.’” Haw- 
kins v. Hubbard, 2 S. D. 631, 636, 51 
NW 774. 

47. Trustee distinguished from 
pbailee generally see Trusts [39 Cyc 


That the object of a deposit is the safe- 
keeping of the res,?7 and that it is a bailment for 
the benefit of the bailor #* distinguish it from deal- 
ings with agents,®° factors,#® and brokers,*+ as such; 
from a contract of hiring, which is for mutual ben- 
efit ;42 from a loan;** from a mandate, or mandatum, 
which has for its principal object.the doing of some 
act with reference to the res;*+ from a mutuum, 
which has principally in view the benefit of the, 
bailee;#° and from a pledge, which is made primarily 


A depositary is not technically a trus- 
tee,*® although the distinction is not always observed 
Since a depositary does not have 
legal title to the res, but merely a special property 
therein,®° a deposit does not create a passive trust ;°? 
and since a depositary does not have any special 
active duties to perform,®? there is no active trust.°* 
The fact that a depositary is, in gen- 


DEPOSITARIES 


common law.®9 
Loan. 


[§ 3 


eral, obliged to return the specific thing bailed,>* 
while the mutuary is not,®® constitutes an important 
distinction between these two classes of bailees.°® 
Again, in the case of a deposit, the use of the res is 
not generally contemplated,*’ while it is contem- 
plated in the case of a mutuum.®* It has been stated 
that the civil-law distinction between a mutuum and 
an irregular deposit has not been recognized by the 


The distinction between a loan and a de- 


posit of money is not a broad one,°° and apparently 


termed a ‘‘loan 


23 note 53]. 

48. Kelly v. Illinois State Trust 
Co.,. 215 Ped). 567, 131 CCA 635; 
Thompson vy. Whitaker Iron Co., 41 
W. Va..574, 23 SH, 795. 

49. U. S.—Fullerton v. Bigelow, 
177 Fed. 359, 101 CCA 445. 

Cal.—Millet v. Bradbury, 109 Cal. 
170, 41 P 865; Schroeder v. Jahns, 27 
Cal. 274. 

N. J.—Gutch v. Fosdick, 48 N. J. 
Kq. 353, 22 A 590, 27 AmSR 473. 

N. Y.—Kane v. Bloodgood, 7 
John. Ch. 90, 111, 11 AmD 417 [aff 
8 Cow. 360]. 
phoebe ical v. Rossi, 10 Heisk. 

N. B.—Beamish v. Lawlor, 23 Dom 
LR 141. 

[a] Illustrations.—(1) “The word 
trust is often used in a very broad 


and comprehensive sense. Every de- 
posit is a direct trust.” Kane v. 
Bloodgood, 7 Johns. Ch. (N. Y.) 90, 


110, 11 AmD 417 [aff 8 Cow. 360, and 
quot Jewell v. Jewell, 139 Mich. 578, 
586, 102 NW 1059; Gutch v. Fosdick, 
48 N. J. Ea. 358, 355, 22 A 590,27 
AmSR 473]. (2) ‘A deposit of money 
with a bank or a private person 
ereates a trust.’ In re Waldron, 28 
Hun 481, 483. (3) “I think there was 
a trust connected with it [the 
money]. I think the defendant was 
handed the money simply to keep 
for the plaintiff.”” Beamish v. Law- 
lor, (N. B.) 23 DomLR 141, 146. (4) 
A deposit constitutes an express and 
direct trust cognizable at law as well 
as in equity. Schroeder v. Jahns, 27 
Cal. 274. 

[b] Distinction is not recognized 
where jurisdiction of court of equity 
is involved. Fullerton vy. Bigelow, 
177 Fed. 359, 101 CCA 445. 

50. See infra § 8. 

51. Thompson v. Whitaker Iron 
Co.,. 41 W. Va..574, 23 SE 795. See 
also Trusts [39 Cyc 30]. 

52. See supra § 4. 

53. Thompson v. Whitaker Iron 
Co., 41 W. Va. 574, 23 SE 795. See 
also Trusts [39 Cyc 30]. 

54. See infra § 15. 

55. See Bailments §§ 15, 18; Mu- 
tuum [29 Cyc 258]. 

56. Derrick v. Baker, 9 Port. (Ala.) 
362; Andrews v. Worcester, etc., 
Co., 159 Mass. 64, 33 NE 1109. 

57. See infra § 11. 


58. Derrick v. Baker, 9 Port. 
(Ala.) 362. See also Bailments § 18. 
59. Payne v. Gardiner, 29 N. Y. 


146. See also Caldwell v. Hall, 60 
Miss. 330, 44 AmR 410 (where “mu- 
tuum” as defined, in connection with 
the subject matter of money, can- 
not be distinguished from an irregu- 
lar deposit). 

fa] Civil-law distinction.—A gen- 
eral deposit of money is not a civil- 
law mutuum ‘which was a loan of 
property for consumption and to be 
returned in kind, and without inter- 


is not always recognized,®! and has been abolished 


by some statutes under which a transaction is 
9 


where the person receiving money 


is not obliged to return it in specie,®? although no 
interest is to be paid.®? 
between the two transactions is that a deposit is gen- 
erally made for the benefit of the depositor,** and 


The principal distinction 


est or compensation for the use; but 
it is what Pothier calls an irregular 
deposit, which differed from a mu- 
tuum in this, that the latter has prin-~- 
cipally in view the benefit of the re- 
ceiver, the former the benefit of the 
bailor. ... In cases of mutuum, the 
party borrowing was not held to pay 
interest upon the money lent; but in 
eases of irregular deposit, interest 
was due by the depositary, both ex 
nudo pacto and ex mora. This dis- 
tinction between the two classes of 
deposit, as to interest, is not recog- 
nised by our law. The depositary 
being liable in each for interest, in 
the event of a breach of duty.” Payne 
v. Gardiner, 29 N. Y, 146,.168. 

60. Payne v. Gardiner, 29 N. Y. 
146. See also Banks and Banking § 
325 note 99 [al]. 

[a] Loan and special deposit dis- 
tinguished.—“‘A_ special deposit of 
bank bills is a different thing entire- 
ly [from @ loan on interest]. It 
confers different rights, and imposes 
different obligations on the parties 
respectively, and is essentially dif- 
ferent in all parts of the transaction. 
In the case of the loan, the plaintiff 
delivers the money and defendant 
promises, at all events, to pay back 
that amount on request with inter- 
est. In the case of a special deposit, 
the plaintiff delivers the bank bills, 
and the defendant promises to return 
them on demand; or, if lost by his 
gross neglect, to pay their value.’ 
Duncan v. Magette, 25 Tex. 245, 254. 

Change of deposit to loan see in- 
fra § 24, 

Loan defined see Loan [25 Cyc 
1530]. 5 

Loan and deposit distinguished as 
to limitations of actions see Limita- 
tions of Actions [25 Cye 1096]. 

61. Wright v. Paine, 62 Ala. 340, 
34 AmR 24 (where the receipt of 
“forty dollars in gold, on deposit, to 
be paid him on demand” was held to 
be a loan); In re Waldron, 28 Hun 
481 (statement that a deposit of 
money is @ loan). 

62. See, statutory provisions; and 
Javellana,v. Lim, 11 Philippine 141. 

63. Javellana v. Lim, 11 Philip- 
pine 141. 

64. See infra § 4. 
bell v. Whoriskey, 170 Mass. 63, 67, 
48 NE 1070 (where the court said: 
“The plaintiff’s deposit of her money 
was not an ordinary loan. While it 
was undoubtedly contemplated that 
the defendant might use the money 
as his own, and that the relation of 
debtor and creditor should grow out 
of the transaction, an element of 
trust entered in, indicating an inten- 
tion that the defendant should: hold 
it for an indefinite time in the fu- 
ture, as much for the safety and con- 
venience of the plaintiff as for the 
pecuniary benefit of either of them’’). 

[a] Presumption.—Where a hus- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


See also Camp-) 


§§ 3-6] 


the thing deposited is to be returned,®* whereas a 


loan is usually made at the request 
efit of the borrower,®* with or wit 


case of a loan of money,*’ and the thing loaned may 
be consumed and the depositary be discharged by 
returning another thing of the same value or its 


equivalent in money.®® 
{§ 4] D. Purpose and Object. 


object of a deposit is the safe-keeping of the res,®® 
and hence one is not a depositary who receives prop- 
erty for some purpose other than its safe-keeping,’® 


as for the sole purpose of doing 
While a general deposit does not 


safe-keeping of the identical res, yet the preserva- 
tion and return of its equivalent in amount, kind, 
and quality is the main object of the deposit.7? 
Hence a contract of deposit, including an irregular 


deposit,’* is commonly classified as 


efit of the bailor alone,’* notwithstanding the de- 


positary may obtain an incidental 


band is in possession of and manag- 
ing his wife’s property, presumably 
the transaction is not a gift or a 
loan, but rather a deposit or agency. 
Bartlett v. Wright, 29 Ill. A. 339 
(where the court did not decide defi- 
nitely whether there was a deposit 
or an agency). 

65. See infra § 15. 

66. Hunt v. Hopley, 120 Iowa 695, 
95 NW 205; Payne v. Gardiner, 29 
N. Y. 146 [foll Smiley v. Fry, 100 
N. Y. 262, 3 NE 186]... See also 
Boughton y. Flint, 74 N. Y. 482, 5: 
AbbNCas 219 (apparently recognizing 
the distinction). 


aoe Payne v. Gardiner, 29 N. Y. 
68. Payne v. Gardiner, 29. N. Y. 


aint Rankin v. Craft, 1 Heisk. (Tenn.) 

69. Montgomery v. Evans, 8 Ga. 
178; Thompson v. Seales, 11 La. 560; 
Thibaud v. Thibaud, 1 La. 493; Durn- 
ford v. Seghers, 9 Mart. (La.) 470; 
Thompson v. Woodruff,: 7 Coldw. 
(Tenn.) 401. See also Bates vy. Capi- 
tal State Bank, 18 Ida. 429, 110 P 277 
(holding that, where a “deposit” is 
alleged, “the implication of law im- 
mediately arises that the deposit was 
made for safe keeping’). But see 
Rosenbaum y. Drumm Commn, Co., 
146 Ill. A. 229 (holding that a pay- 
ment made by the purchaser of prop- 
erty, and placed in the hands of a 
mortgagee of such property as pro- 
vided for by the contract, is received 
by such mortgagee as a mere de- 
positary, and is subject to be returned 
to such purchaser in event of the 
nonperformance of the contract of 
sale). 

70. Toler v. White, 24 F. Cas. No. 
14,079, 1 Ware 280; Duer v. Twelfth 
ah Reformed Church, 10 NYS 
526. 

{a] The receipt of the amount of 
@ subscription to be returned if de- 
manded in case there should not be a 
certain total amount subscribed does 
not constitute a deposit. ‘Plaintiff 
did not deposit this money with the 
church to be taken care of for her, 
but paid her subscription to the 
church.” Duer v. Twelfth St. Re- 
formed Church, 10 NYS 526, 527. 

[b] Deposit of ship’s papers 
with consul.—Where a_ statute re- 
guired masters of vessels to deposit 
their ship’s papers with the consul 
on their arrival in a foreign port, 
the court said: “The term deposit, 
carries with it the idea of something 
more than the mere delivery of the 
papers to the consul, for inspection, 
to be redelivered in a few hours. 
This word is not usually, employed, 
except when the thing is intended to 
remain with the depositary for some 
time, and when the deposit is made 
for some specific object, beyond that 
of mere inspection or examination.’ 
Toler v. White, 24 F. Cas. No. 14,079, / 


DEPOSITARIES 


> P89 
and for the ben- | ject Matter.7® 


hout interest, in 


deposit. 


The principal [§ 6] 


work upon it.” 
contemplate the 


one for the ben- 


advantage.”® 


1 Ware 280, 284. 

71. Manny v. Wilson, 137 App. 
Div. 140, 122 NYS 16 [aff 203 N. Y. 
535, 96 NE 1121] (where an automo- 
bile chassis was delivered not for 
storage but to be fitted with a body). 

72. Warren v. Nix, 97 Ark. 374, 
135 SW. 896; Duncan v. Magette, 25 
Tex. 245. See also Banks and Bank- 
ing §§ 303, 305. . 

73. Hunt v. Hopley, 120 Iowa 695, 
95 NW 205; Payne v. Gardiner, 29 
N. Y. 146. 

74 Chapman _v. Comstock, 134 
N. Y. 509, 31 NE 876 [dism app 58 
Hun, 325, 111 NYS 920]; Payne v. 
Gardiner, 29 N:. Y. 146; Spooner v. 
Mattoon, 40 Vt. 300, 94 AmD 395. 
See also Bailments § 17. 

Bailments for benefit of bailor 
generally see Bailments §§ 42-115. 

75. See supra § 2. 

76. Subject matter of bailments 
generally see Bailments §§ 20, 21. 

77. Farrow v. Bragg, 30 Ala. 261 
(slave); Reichelt v. St. Vincent de 
Paul Cemetery Assoc., 10 La. A. (Or- 


leans) 100 (“lease’’ of cemetery vault! 795 


as contract for deposit of dead body). 

78. Caldwell v.. Hall, 60 Miss. 
330, 44 AmR 410 (special deposit); 
Stevens v. Stevens, 132 Mo. A. 624, 
112 SW 35 (special deposit); Curtis 
v. Leavitt, 15,N. Y. 9. 

[a] “Originally, a deposit of mon- 
ey was made by placing a sum of 
money in gold or silver with a bank 
or other depositary, to be returned, 
when called for, in the same identical 
coin, and without interest, the de- 
positor paying the depositary a com- 
pensation for his care.” Curtis v. 
Leavitt, 15 N. Y. 9, 166. 

79. Chase v. Gates, 33 Me. 363 
(note); Arnold v. Jefferson, 1 La. 
Raym. 275, 91 Reprint 1080 (bond). 

{a] “The civil law, and _ the 
French law (which follows it), con- 
fine the bailment to corporeal prop- 
erty; and do not admit its applica- 
tion to incorporeal property, such as 
choses in action and debts. But the 
title deeds, or evidences of such 
debts and credits, ipsa instrumen- 
torum corpora, may become the sub- 
ject of a bailment.” Story Bailm. 


§ 51. 
80. Story Bailm. § 51. 
81. Story Bailm. § 52. See also 


Bailments § 21. [ 
$, 82. Ingersoll v. Campbell, 46 Ala. 
82. 


2 
83. Bailments generally see Bail- 
ments §§ 26-34. 

84 Farrow v. Bragg, 30 Ala. 261; 
Carlisle First Nat. Bank vy. Graham, 
79 Pa. 106, 21 AmR 49. But see 
Schermer v. Neurath, 54 Md. 491, 496, 
39 AmR 397 (where, in discussing the 
care demanded of a depositary, the 
court said: ‘In the case of a bailee 
without reward there is no con- 
tract”). 


Bailments as contracts see Bail- 


E. Elements and Essentials—1. 


2. Contract of Deposit.®? 
created by a voluntary deposit is one of contract,8* 
and it is essential to a valid deposit that there be 
mutual assent to the creation thereof,’> although 
such assent may be implied from the cireumstances.®¢ 

Consideration. 
of deposit rests in the undertaking to care for the 
deposit and in the depositor’s parting with the care 
and control of his property,®* although there are 
early English cases holding that there is no con- 
sideration for the undertaking of the depositary.%§ 
In the case of a gratuitous deposit there is no con- 
sideration for the promise to make or to receive the 


[18.0.J.] 565 


Sub- 


A deposit may be made of any kind 
of personal property,” 
choses in action,’? but not of real property.8° Prop- 
erty not owned by the depositor 8! and the fruits of 
an illegal contract §* may be the subject of a legal 


including money,’® and 


The relation 


The consideration for a contract 


ments § 19. 

85. Bohannon vy. Springfield, 9 
Ala. 789; Durnford v. Seghers, 9 
Mart. (La.) 470 (irregular deposit to 
which “depositor” did not consent); 
Belmont Coal Co, v. Richter, 31 W. 
Va. 858, 8 SE 609; Neuwith v. Over 
Darwen Industrial Co-op. Soc., 63 L. 
J. Q. B. 290 (where a musician left a 
musical instrument in a hall with- 
out permission or notice). 

86. Ala.—Bohannon v. Springfield, 
9 Ala. 789 (dictum). 

Conn.—Phalen vy. Clark, 19 Conn. 
421, 50 AmD 253. 

Ga.—Stewart v. Head, 70 Ga. 449. 
_La,—Aguilar yv. Bourgeois, 12 La. 
Ann. 122. 

N. Y.—Chapman v. Comstock, 134 
N. Y. 509, 31 NE 876 [dism app 58 
Hun 325, 11 NYS 920]; Bunnell v. 
Stern, 122 N. Y. 539, 25 NE 910, 19 
AmSR 519, 10 LRA 481. 

Vt.—McDaniels v. Robinson, 26 Vt. 
316, 62 AmD 574. 

W. Va.—Thompson v.. Whita- 
ker 41 W. Va. 574, 23 SE 


Ont.—Leggo v. Welland Vale Mfg. 
Costas Ong, 1.45. 
Que.—Chevalier 13 
Montr. Leg. N. 90. 
See also Bailments § 16 note 24. 
[a] Contract implied from: (1) A 
deposit of funds with a public offi- 
cer who had no authority to receive 
them. Aguilar v. Bourgeois, 12 La. 
Ann. 122. (2) The keeping of hired 
property after the expiration of the 
contract of hire. Leggo v. Welland 
Vale Mfg. Co., 2 Ont. L. 45. (3) The 
leaving of property in the hands of 
an agent after termination of the 
agency. Phalen v. Clark, 19 Conn. 
421, 50 AmD 253. (4) The leaving 
by a departing servant of property 
in the hands of the employer. Chev- 
alier v. Beausoleil, 13 Montr. Leg. N. 
90. (5) The taking charge by an inn- 
keeper of property voluntarily left 
behind by guests. Stewart v. 
Head, 70 Ga. 449; MecDaniels y. Rob- 
inson, 26 Vt., 316, 62 AmD 574. (6) 
The leaving of property on another’s 
premises. Thompson v. Whitaker 
Tron Co., 41 W. Va. 574, 23 SE 795. 
But see Bohannon v. Springfield, 9 
Ala. 789 (property left by tenant). 
87. Ala.—Morris v. Lewis, 33 Ala. 


53. 

Conn.—Clark v. Gaylord, 24 Conn. 
484 

Mo.—Kincheloe v. Priest, 89 Mo. 
240, 1 SW 235, 58 AmR 117. 

N. Y.—Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 19 
AmR 181. 

Eng.—Coggs v. Bernard, 2 Ld. 
Raym, 909, 92 Reprint 107, 5 ERC 
247. 

88. Riches v. Brigges, Cro. Eliz. 
883, 78 Reprint 1108, Yelv. 4, 80 Re- 


print 4; Pickas y. Guile, Yelv. 128, 80 
Reprint 86. 


Iron Co., 


v. Beausoliel, 


566 |[18C.J.] 


deposit, before the actual delivery of the res.* 


Legality. If the transaction is against public 
policy it is void.°° 
Construction. Contracts of deposit, like contracts 


generally, are to be construed in the light of the 
surrounding cireumstances,®! including the relation- 
ship of the parties.°? The contract should be con- 
strued as a whole,®* and the intention of the parties 
governs.*4 

[§ 7] 8. Delivery and Acceptance.°® In order 
to constitute a deposit there must be, where the de- 
positary is not already in possession of the prop- 
erty, a delivery of the res to him,®® and an accept- 
ance by him of the care and eustody thereof.°7 Such 
assent and acceptance may be by an agent who is 
authorized,®® or whose acts are subsequently rati- 
fied;®°® where an agent has no actual or apparent 
authority to receive the deposit, the principal does 
not become a depositary.t A person to whom goods 
are not delivered, but who merely grants storage 
room, without the assumption of any duty of care 
is not a depositary.” 

[§ 8] F. Rights and Liabilities of Parties—1. 
Title and Right of Property. Although a different 


89. Farrow v. Bragg, 30 Ala. 261; 
Rutgers v. Lucet, 2 Johns. Cas. 
GN. “Y..9". 92 


[a] Revocation of agreement.—/| depositor shall direct, the person in 9. 


DEPOSITARIES 


[§§ 6-9 


rule applies to an irregular deposit,* in the case of 
an ordinary deposit the depositor retains title,® 


' which is not affected by any attempted alienation by 


the depositary,® even as to bona fide purchasers’ or 
pledgees,8 and which remains in him until in some 
way he receives satisfaction for the property.® The 
depositary has at most only a special property right 
in the res,!° and some cases hold that he has a mere 
naked custody. 

As against creditors of depositary. Where a de- 
posit is to be returned in specie, the depositor is, 
under some statutes, given a privilege or preference 
as to the res as against the creditors of the depos- 
itary.?? 

[§ 9] 2. Rights of Depositary in General—a. 
Compensation and Reimbursement.'* Strictly speak- 
ing, a depositary accepts the gratuitous custody of 
the res, and therefore is not entitled to compensa- 
tion;!4 but by modern usage the term ‘‘depositary’’ 
is given a broader meaning and may include one 
who, either expressly or impliedly, is to be com- 
pensated for taking charge of the res where its safe- 
keeping is the main object of the deposit.1> There 
is, however, no right to charge for storage after an 


ply as an accommodation to the for-|54 P 72; Gottlieb v. Hartman, 3 Colo. 


mer and has no control over the fund 
other than to draw it out when the] 346, 60 NE 983, 88 AmSR 386. 


53; Scollans v. Rollins, 179 Mass. 


Ball v. Liney, 48 N. Y. 6, 8 


Such an agreement “may be disre-| whose name the deposit is made is] AmR 511. 


garded, or retracted by either party, 
so long as it remains purely execu- 
tory. It is a mere power, revoca- 
ble by either party; and the death 
of either, before pez:formance is en- 
tered upon, operates a revocation.” 
Farrow v. Bragg, 30 Ala. 261, 269. 

$0. Levine v. Klein, 58 Misc. 389, 
111 NYS 174. 

{a] MTlustration—Where a_ hus- 
band and wife who were at the time 
living together deposited money to 
be paid to the wife on her obtaining 
a divorce, the wife on proving her 
Ownership of the fund could recover 
from the stakeholder where she was 
not in pari delicto. Levine v. Klein, 
58 Mise. 389, 111 NYS 174. 

91. Wright v. Paine, 62 Ala. 340, 
343, 34 AmR 24; Hathorn v. Robinson, 
98 Me. 334, 56 A 1057. 

“These circumstances and rela- 
tions, often aid materially in ascer- 
taining the intention of the parties, 
and when the character of the con- 
tract is uncertain, when its expres- 
sions are inapt, may enable the court 
more satisfactorily to determine 
what are the obligations it imposes 
or the rights it confers.” Wright v. 
Paine, supra. 

Construction of contracts generally 
see Contracts §§ 481-592. 

92. Wright v. Paine, 62 Ala. 340, 
34 AmR 24. 

' 93. Hathorn v. Robinson, 98 Me, 
“334, 56 A 1057. 

94. Hathorn vy. Robinson, 98 Me. 
334, 56 A 1057. 

95. Delivery to bailee generally 
see Bailments § 22 

Delivery to witahovaet an see 
Warehousemen [40 Cye 405]. 

Sat Ill.— Dustin v. Hodgen, 388 Ill. 


La. 
470; Thibaud v. 
493. 


N. J.—Dale v. See, 51.N. J. L. 378, 
18 A 306, 14 AmSR 688, 5 LRA 583. 

N. Y.—Schmidt v. Blood, 9 Wend. 
268, 24 AmD 143. 

Pa.—Trunick v. Smith, 63 Pa. 18. 
me CL Sery cra v. Hastings, 23 Wis. 


1 Esp. 


[a] Deposit in name of another. 
—Where a person deposits his own 
money in bank to the credit of an- 
other, and the latter consents sim- 


Thibaud, 1. La. 


Eng.—Finucane v. Small, 


not liable as depositary for its safe- 10. 


keeping, and where the bank fails 
the real depositor has to bear the 
loss. Dustin v. Hodgen, 38 Ill. 352. 
See also infra § 76. And see Banks 
and Banking § 325. 

97. Lyons. First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 19 
AmR 181; Walker v. Norfolk, etc., 
R. Co., 67 W. Va. 273, 67 SE 722; Bel- 
mont Coal Co. v. Richter, 31 W. Va. 
858, 8 SE 609; Howard v. Harris, 1 
Cab. & HE. 253 (play); Lethbridge v. 
Phillips, 2 Stark. 544, ECL 523. 

Acceptance of bailment generally 
see Bailments §§ 24, 25. 

98. Murray v. Clarke, 2 Daly 


99. “Dougherty v. Vanderpool, 35 
Miss. 165. 

1. Foster v. Essex Bank, 17 Mass. 
479, 9 AmD 168; Lyons First Nat. 
Bank v. Ocean Nat. Bank, 60 N. Y. 
278, 19 AmR 181; Doney v. Hastings, 
23 Wis. 475. 

2. Sherman v. Commercial Print- 
ing Co., 29 Mo. A. 31; Peers v. Samp- 
son, 4 D. & R. 636, 16 BCL 216. 

3. Title to bailments generally see 
Bailments §§ 35-41, 111. 

Use of property see infra § 11. 

4. Brierre v. His Creditors, 43 La. 
Ann. 423, 9 S 640. See also Banks 
and Banking § 305. 

5 Ball v. Liney, 48 N.Y. 6, °8 
que 511. See also cases infra notes 

6. Ala.—Calhoun v. Thompson, 56 
Ala. 166, 28 AmR 754. 

La.—McGregor y. Ball, 4 La. Ann. 
289; Lucket v. Junius Hart Piano 
ees Co., Ltd., 10 La. A. (Orleans) 

Mass.—Jenkins v. Bacon, 111 Mass. 
378, 15 AmR 83 (dictum). 

N. Y.—Hassett v. Sanborn, 62 App. 
Div. 588, 71 NYS 81; Dale v. Brinck- 
erhoff, 7 Daly 45. 

Eng.—Hartop v. Hoare, 3 Atk. 44, 
26 Reprint 828, 2 Str. 1187, 93 Re- 
print 1117. 
sa naeee generally see Bailments 

7° ‘Cooper v. Willomatt, 1 C. B. 
672, 50 ECL 672, 185 Reprint 706; 
Pear tee v. Banks, 17 L. T. Rep..N. S 


Bona fide purchasers generally sce 
Sales [85 Cyc 345]; Vendor and Pur- 
chaser [39 Cye 1687]. 

8. Shafer v. Lacy, 121 Cal. 574, 


Thayer v. Hutchinson, 13 Vt. 
504, 37 AmD 607; Thompson vy. Whit- 
aker Iron Co., 41 W. Va. 574, 23 SH 
795; Hartop v. Hoare, 3 Atk. 44, 26 
peuring 828, 2 Stra. 1187, 93 Reprint 

[a] “Special property” explained. 
—‘When we speak of a special ‘prop- 
erty in a chattel, we usually mean 
some right therein distinct and sub- 
ordinate to the general owner, as in 
the case of a pledge. If, by a special 
property, “we mean a ,subordinate 
right to control the chattel, arising 
out of a lawful possession of it, ac- 
companied with a liability over, then 
it is clear the mere depositary, or 
bailee for safekeeping, and the sher- 
iff, who has it in custodia legis, have 
such property.” Thayer v. Hutchin- 
son, 13 Vt. 504, 508, 37 AmD 607. 

11. Ludden v. Leavitt, 9 Mass. 
104, 6 AmD 45; Waterman y. Robin- 
son, 5 Mass. 303; Norton v. Peo., 8 


12. Brierre v. His Creditors, 43 
La. Ann. 4238, 9 S 640; Lanoue v. Du- 
martrait, 25 La. Ann. 478; Williams 
v. Landry, 18 La, Ann. 208; Whatley 
v. Austin, 1 Rob. (La.) 21; Longbot- 
tom v. Babcock, 9 La. 44. 

[a] Unconstitutional statute, — 
Where a statute gives such a pref- 
erence to an irregular deposit, a stat- 
ute subsequently passed taking away 
such preference as to existing de- 
posits is unconstitutional as impair- 
ing the obligation of contracts. Saba- 
tier v. His Creditors, 6 Mart. N. 8. 
(La.) 585, 

13. Compensation and reimburse- 
ment of/ bailee generally see Bail- 
ments §§ 70-77. 
hy get Ala.—Morris v. Lewis, 33 Ala. 

Fla.—Temple y. Schultz, 47 Fla. 
220, 36 S 59. 

La.—Durnford v. Segher, 9 Mart. 
470. 

Mass.—Foster v. Essex Bank, 17 
Mass. 479, 9 AmD 168. 

Nebr.—Bissell v. Harris, 1 Nebr. 
(Unoff.) 535, 95 NW 779. 

See also supra § 1. 

15. Preston v. Neale, 12 Gray 
(Mass.) 222; Curtis v. Leavitt, 15 
N. Y. 9; Matter of Butman, 130 App. 
Div. 156, 114 NYS 533; Knickerbocker 
Trust Co. v. Polley, 26 Misc. 282, 57 
NYS 85; Christopher v. Jerdee, 152 
Wis. 867, 1389 NW 1132. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 9-12] 


unlawful refusal to deliver the deposit,1¢ 
positary is ordinarily entitled to reimbursement for 
his necessary expenses in connection with the de- 
posit,” but not for unnecessary expenses.?§ 

Unless permitted by stat- 
ute,?° agreement, or custom, a depositary has no lien 
for storage; for a debt due on an account, distinct 
from the contract of deposit;?? or, at least as to in- 
voluntary deposits, for expenses incurred in caring 


[§ 10] b. Lien.2 


for the property.?° 
{ Setlids[eaie; 


16. Preston v. Neale, 12 Gray 
(Mass.) 222 (involuntary deposit). 

17. Harter v. Blanchard, 64 Barb. 
(N. Y.) 617; Hawkins v. Hubbard, 2 
S. D. 631, 51 NW 774 (food and shel- 
ter for animals). 

18. Fullerton v. Bigelow, 177 Fed. 
359, 101 CCA 445. 

_ [a], Costs and fees.—In a litiga- 
tion between the depositor and the 
person who, in a certain contingency, 
is entitled to a portion or the whole 
of the deposit, the depositary who is 
a party to the litigation is not en- 
titled to reimbursement for costs 
and fees therein, beyond those 
amounts which are required to re- 
tain an attorney to observe the pro- 
ceedings in the case. Fullerton v. 
Bigelow, 177 Fed. 359, 363, 101 CCA 
445 (where the court stated that 
“prima facie, a mere depositary is 
bound to remain neutral, and cannot 
take part in the principal litiga- 
tion’). 

P 19. Lien as defense see infra $ 

Lien of bailee generally see Bail- 
ments §§ 78-91. 

20. Jeems v. Lewis, 13 Ga. A. 456, 
79 SH .235 [cit Civ. Code (1910) § 
3501] (depositary for hire). 

21. Preston v. Neale, 12 Gray 
(Mass.) 222 (involuntary deposit); 
Alt v. Weidenberg, 14 N. Y. Super. 
176; Rivara v. Ghio, 3 E. D. Smith 
(N. Y.) 264; Lyungstrandh.v. Wil- 
liam. Haaker ‘Co:, 16), Misc....387,. 38 
NYS 129; Buxtcn v. Baughan, 6 C. 
& P. 674, 25 ECL 633. 

22. L. Grunewald Co. Ltd. v. 
Evans, 11 La. A. (Orleans) 352; Hux- 
ley v. Hartzell, 44 Mo. 370. 


23. Preston v. Neale, 12 Gray 
(Mass.) 222. 
24. Use of bailment generally see 


Bailments §§ 48-53. 
Use of special deposit by bank 
see Banks and Banking § 306. 


25. Derrick y. Baker, 9 Port. 
(Ala.) 362. 
26. Derrick v. Baker, 9 Port. 


(Ala.) 362 (horse or cow); Munson v. 
Porter, 63 Iowa 453, 19 NW 290 (use 
of horse by livery-stable keeper). 

27. Farrow v. Bragg, 30 Ala. 261 
(slave); Matthews v. Their Creditors, 
10 La. Ann. 342; Bloodworth v. Ja- 
cobs, 2 La. Ann, 24. 

[a] In case of an irregular de- 
posit, the depositary has a right to 
use it in the course of his business, 
as his obligation is to return not the 
identical property, but the same 
amount of a like kind. Matthews v. 
Their Creditors, 10 La. Ann. 342. 

28. Farrow v. Bragg, 30 Ala. 261; 
Howard v. Roeben, 33 Cal. 399; Hath- 
away v. Brady, 26 Cal. 581. 

[a] Test as to right to use.—“Tf 
the use would be for the benefit of 
the deposit, the assent of the owner 
may well be presumed; if to his in- 
jury, or perilous, it ought not to be 
presumed; if the use would be in- 
different, and other circumstances do 
not incline either way, the use may 


Use of Property.24 In the absence of 
statute or contract, the depositary has no right to 
use the property deposited,?> except in so far as such 
use is beneficial to the res,?® or is otherwise contem- 
plated by the parties,?7 and to this extent the right 
of user may be implied from the circumstances.2% 
Under some statutes the depositary cannot use the 
res without the express or implied permission of the 


DEPOSITARIES 
A de- 


[§ 12] 


—a, 


be deemed not allowable.” Story 


_Bailm. § 90. 
_[b 


Particular circumstances gov- 
ern.— ‘Although it is generally true 
of deposits, that the use of the thing 
bailed is not allowable, yet there are 
many cases in which it must be con- 
templated by the parties to the con- 
tract, where the use may be neces- 
sary to the preservation, or to the 
benefit of the thing deposited, as in 
the case of bailment of a horse or 
milch cow, the depositary would cer- 
tainly be authorized to use the first, 
so far, at least, as to preserve it in 
health, and to milk the latter. But, 
in the case of a deposit of money, it 
may be assumed, that there can be 
no lawful use of it by the depositary, 
because the use is inseparable from 
the property. Deposits, from their 


diversified nature, are subject to no; 


general rule, which will authorise a 
court to pronounce the user of the 
thing deposited, Es breach of duty in 
the depositary, but each case must 
be determined by its own peculiar 
features, it being necessary, in all 
cases, to consider whether there may 
or may not be an implied consent to 
the use.” Derrick v. Baker, 9 Port 
(Ala.) 362, 364. 

29. In re Louisiana Sav. Bank, 
ete; Co., 40 La. “Ann. 514, 4 S301; 
Javellana vy. Lim, 11 Philippine 141; 
Hawkins v. Hubbard, 2 S. D. 631, 51 
NW 774. And see statutory provi- 
sions. 

30. Hawkins v. Hubbard, 2 S. D. 
631, 51 NW 774. 

31. Haines v. Chappell, 1 Ga. A. 
480, 58 SE 220; Schermer v. Neurath, 
54 Md. 491, 39 AmR 397; Cicalla v. 
Rossi, 10 Heisk. (Tenn.) 67; Cain v. 
Kelly, 4 Humphr. (Tenn.) 472. 

32. Ala.—Cartlidge v. Sloan, 124 
Ala. 596, 26 S 918; Stewart v. Frazier, 


5 Ala, 114. . 
Ark.—Stewart v, Davis, 31 Ark. 518, 
Mechanical Re- 


25 AmR 576. 

Mass.—Hyde v. 
frigeratiig Co., 144 Mass. 432, 11 NE 
673. 

N. Y.—Collins v. Bennett, 46 N. Y. 
490. 

Tenn.—Cicalla v. Rossi, 10 Heisk. 

Vt.—Gray v. Stevens, 28 Vt. 1, 65 
AmD 216; Briggs v. Bennett, 26 Vt. 


146; Briggs v. Oaks, 26 Vt. 138; 
Swift v. Moseley, 10 Vt. 208, 33 AmD 
197 


Skipworth, 16 

Wis.—Lane v. Cameron, 38 Wis. 
603. 

Can.—Adam y. Henderson, 1 Revde 
Legis 504. 

33. Schermer v. Neurath, 54 Md. 
491, 389 AmR 397 (conversion of one 
of five bonds). 

34. Cullen v. Lord, 39 Iowa 302. 

35. Bailments generally see Bail- 
ments §§ 57-66. 

Tests of care and negligence see 
ana § 


Va.—Harvey Vv. 
Gratt. (57 Va.) 393. 


13. 
U. S.—Preston v. Prather, 137 
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depositor,?® even for the purpose of reimbursing 
the depositary for necessary expenses i. connection 
with the keeping of the res.?° 
in any manner not contemplated by the contract con- 
stitutes a conversion,?! and the deposi'ary is liable 
for a subsequent loss or injury, irrespective of 
negligence.??, However, a depositary may make an 
unauthorized use of a portion of the res without 
being liable for the conversion of the whole of it, 
and without enlarging his liability as to the re- 
mainder.*? Where a depositary is given the right to 
use the res, presumably he is to pay therefor.®* 

3. Duties and Liabilities of Depositary 
To Depositor—(1) To Care for Property— 
(a) In General.35 
liable for loss or injury unless it occurs through his 
gross negligence or lack of good faith,3* or, as it is 
sometimes stated, a gratuitous depositary is respon- 


The use of the res 


A gratuitous depositary is not 


U. S. 604, 11 SCt 162, 34° L. ed. 788; 
Christian v. Deadwood First Nat. 
Bank, 155 Fed. 705, 84 CCA 53; Tracy 
v. Wood, 24 F. Cas. No. 14,130, 3 
Mason 132 (dictum). 

Ala.—Henry v. Porter, 46 Ala. 293. 

Ark.—Wear v. Gleason, 52 Ark: 364, 
12 SW 756, 20 AmSR 186; Gulledge 
v. Howard, 23 Ark. 61; Lyon v. Tams, 
11 Ark. 189. 

Dak.—Whiting v. Chicago, etc., R. 
Co., 5 Dak. 90, 37 NW 222. 

Del.—Chase v. Maberry, 3 Del. 266. 

Ga.—Stewart v. Head, 70 Ga. 449. 

Til. Gray v. Merriam, 148 Ill. 179, 
35 NE 810, 39 AmSR 172, 32 LRA 
pte bad Mfg. Co. v. Tyler, 54 Ill. 


Ind.—Green v. Birchard, 27 Ind. 
483; Dart v. Lowe, 5 Ind. 1381. 

Iowa.—Hillis v. Chicago, ete., R. 
Co., 72 Iowa 228, 83 NW 648; Jour- 
dan v. Reed, 1 Iowa 135. 

Kan.—Lobenstein v. Pritchett, 8 
Kan. 213; Union Pace. R. Co. v. Rol- 
lins, 5 Kan. 167; Johnson v. Reynolds, 
3 Kan. 251. 

Ky.—United Soc. of Shakers v. 
Underwood, 9 Bush 609, 15 AmR 
731; Green v. Hollingsworth, 5 Dana 
173, 30 AmD 680; Bakewell v. Talbot, 
4 Dana 216; Sodowsky v. McFarland, 
3 Dana 204. 

La.—Dunn v. Branner, 13 La. Ann. 
ge; Lafarge v. Morgan, 11 Mart. 

Me.—Knowles v. Atlantic, 


R. 
Co., 38 Me. 55, 61 AmD 234. 

Md.—Schermer v. Neurath, 54 Md. 
491, 39 AmR 397; Maury v. Coyle, 34- 
Md. 235. 

Mass.—Davis v. Gay, 141 Mass. 531, 
6 NE 549; Smith v. Westfield First 
Nat. Bank, 99 Mass. 605, 97 AmD 59; 
Whitney v. Lee, 8 Metce. 91; Foster 
v. Essex Bank, 17 Mass. 479, 9 AmD 
168; Bradish v. Henderson, 1 Dane 
Abr. 310. 

Minn.—Wickstrom v. Swanson, 107 
Minn. 482, 120 NW 1090; Smith v. 
Minneapolis Library Bd., 58 Minn. 
108, 59 NW 979, 25 LRA 280. 


ete., 


Miss.—Scarborough v. Webb, 59 
Miss. 449; McKay v. Hamblin, 40 
Miss. 472. 


Mo.—wWiser v. Chesley, 53 Mo. 547; 
Huxley v. Hartzell, 44 Mo. 370; Mc- 
Lean v. Rutherford, 8 Mo. 109; Stev- 
ens v. Stevens, 132 Mo. A. 624, 112 
SW 35; King v. Exchange Bank, 106 
Mo. A. 1, 78 SW 1038; McKenna v. 
Walker, 85 Mo. A. 570; Hapgood Plow 
Co. v. Wabash -R. Co., 61 Mo. A. 372; 
Mason v. St. Louis Union Stock Yards 
Co., 60 Mo. A. 93; Cohen v. St. Louis, 
etc., R. Co., 59 Mo. A. 66. 

Nebr.—Burk v. Dempster, 34 Nebr, 
426, 51 NW 976; Bissell v. Harris, 1 
Nebr. (Unoff.) 535, 95 NW 779. : 

N. H.—Smith v. Nashua, ete. R. 
Co., 27 N. H. 86, 59 AmD 364. 

N. Y.—Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 19 
AmR 181 [rev 48 HowPr 148]; Mat- 
ter of Butman, 130 App. Div. 156, 114 
NYS 533; Coykendall v. Baton, 55 
Barb. 188, 37 HowPr 438; Rivara v. 
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sible only for such gross negligence as is equivalent 
to fraud,*7 although it has also been held that a 
gratuitous depositary acting in good faith may be 
guilty of actionable negligence. 88 Where the deposit 
is for the mutual benefit of the parties, the deposi- 
tary must exercise ordinary care.®® 
which is not the proximate cause of the loss does not 


render the depositary lable.*° 


Particular causes of loss or injury.*: A depositary 
is not responsible for a loss or injury occurring 
through an act of God,*? or the overpowering force 
of man;** nor is he liable for a loss of the goods 
by fire 44 or theft, unless his actionable negligence 


contributes to the loss.*® 


Ghio, 3 BE. D. Smith 264; Patriska v 
_Kronk, 57 Misc, 5&2, 109 NYS 1092; 
Krumsky y. Loeser, 37 Misc. 504, 75 
NYS 1012; De Lemos Vv. Cohen, 28 
Mise. 579, 59 NYS 498; Jackson v. 
Eighmie, 10 NYSt 359, 27 NYWkly 
Dig 1938; Davison v. Exhibition, ete., 
Assoc., 9 HowPr 226; Beardslee v. 
Richardson, 11 Wend. 25, 25 AmD 
596; Edson v. Weston, 7 Cow. 278; 
Harrison v.’ McIntosh, 1 Johns. 380. 
bear C.—Patterson v. McIver, 90 N. C. 

Die Caitith v. Zipperwick, 28 Oh, 
St. 388. 


Pa.—Hibernia Bldg. Assoc. v. Mc- 
Grath,;' 154,,Pa. .296,,26.A .37%; 35 
AmSR 828; Rozelle v. Rhodes, 116 
Pa. 129, 9 A 160, 2 AmSR 591; De 
Haven vy. Kensington Nat. Bank, 81 
Pa, 95; Carlisle First Nat. Bank v. 
Graham, 79 Pa. 106, 21 AmR 49; 
Scott v. Chester Valley Nat. Bank, 72 
Pa. 471,°13 AmR 711; “Lancaster 
County Nat. Bank v. Smith, 62 Pa. 
47; Lloyd v. West Branch Bank, 15 
Pa. 172, 53 AmD 581, 

S. C-—Glover y: Burbidge, 27 S. C. 
305, 3 SE 471. 

Tenn.—Cicalla vy: Rossi, 10 Heisk. 
67; Colyar v. Taylor, 1 Coldw. 372. 
ua oO ica v. Magette, 25 Tex. 

Vt.—Whitney v. Brattleboro First 
Nat. Bank, 55 Vt, 154, 45 AmR 598; 
Spooner v. Mattoon, 40 Vt.. 300, 94 
AmD 395. 

Va.—Carrington .v. MFicklin, 32 
Gratt. (73 Va.) 670; Tancil v. Seaton, 
33 Gratt. (69 Va.) 601, 26 AmR 


W. Va.—Belmont Coal Co. v. Rich- 
ter, 31 W. Va. 858, 8 SE 609. 

Wis.—Minor v. Chicago, etc, R. 
Co., 19 Wis. 40, 88 AmD 670. 

Eng.—Doorman v. Jenkins, 2 A. & 
EH. 256, 29 ECL 1382, 111 Reprint 99; 
Shiells v. Blackburne, 1 H. Bl. 158, 
126 Reprint 94; Coggs v. Bernard, 2 
wed Raym. 909, 92 Reprint 107, 5 ERC 

See generally Feorlgonce, 7179 Cyc 
422]; and see Bailments § 5 

fa} Leading case is Gere v. Ber- 
nard, 2 Ld. Raym. 909, 92 Reprint 
107, 5 ERC 247. See also Bailments 
§ 1 note 5 [el]. 

{b] A spontaneous and officious 
offer to keep the goods of another 
without a previous request of the 
depositor has been said to make a 
naked depositary answerable beyond 
a case of gross neglect. 2 Kent 
ieee p 565; Jones Bailm. pp 37, 

37. Conn.—Beers v. Boston, etc, 
R.-/Co.7267 Conn. 41:7, 34 A 541, 52 
AmSR 293, 32 LRA 535, 

Ky. —Sodowsky v. McFarland, 3 
Dana 204. 

Mass.—Clark v, Eastern R. Co., 139 
Mass. 423, 1 NE 128; Smith v. West- 
field First Nat. Bank, 99 Mass. 605, 
97 AmD 59; Whitney v. Lee, 8 Mete. 
91; Foster v. Essex Bank, 17 Mass. 
479, 9 AmD 168. 
ont Y.—Edson vy. Weston, 7 Cow. 

Pa.—Hibernia Bldg. Assoc. v. Mc- 
Grath, 154 Pa. 296, 26 A 377, 35 
AmSR 828; Scott v. Chester Valley 
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[§ 13] 


Nat. Bank, 72 Pa. 471, 13 AmR 711; 
Se v. Saltmarsh, 14 Serg. & R. 

Oo. 

Vt.—Whitney v. Brattleboro First 
Nat. Bank, 55 Vt. 154, 45 AmR, 598. 
See also Spooner v. Mattoon, 40 Vt. 
300, 304, 94 AmD 3895. (where the 
court said: “We are unwilling to hold 
that [the evidence] shows gross neg- 
ligence on the part of the defend- 
ant, as it is equally consistent with 
an honest intention and effort on his 
part to return the plaintiff his 


money”’). 

Eng.—Giblin vy. MeMullen, L. R, 2 
P. C. 317, .337,.6. Moore iP. Co N.S. 
434, 16 Reprint 578. 

See generally Bailments § 59. 

38. Gray vy. Merriam, 46 Ill. A. 
337 [aff 148 Ill. 179, 35 NH 810, 39 
AmSR ake 32 LRA 769 Ie 

39. U. S.—Clark v. U. 95,0. S. 
539, 24 L. ed. 518; Materioee v. 
Louisiana State Bank, 91 U. S. 27, 23 
L. ed. 196. 

Conn.—Bradley v. Cunningham, 61 
Conn, 485, 23 A 932, 15 LRA 679. 

Del.—Chase y. Maberry, 3 Del. 266; 
Early v. Wilson, 2 Del. 47. 

D. C.—Laub v. Landsdale, 14 F. 
Cas. No. 8,118, 1 Hayw. & H. 45. 

Ill.—Russell v. Koehler, 66 Ill. 459; 
Colton v. Wise, 7 Ill. A. 395. 

Ind.—Conner v, Winton, 8 Ind, 315, 
65 AmD 761, 

Kan.—Union Pac. R. Co. v. Rollins, 
5 Kan. 167. 

Pi SS Sammie’ v. Talbot, 4 Dana 
. Me.—Wagner v. Congress Square 
Hotel Co., 115 Me. 190, 98 A 660 

Minn.—Wickstrom vy. Swanson, 107 
Minn. 482, 120 NW 1090. 

Miss.—Young v. Thompson, 10 
Miss. eo 

N. Bee tanita v. Troy Cent. 
Nat. Bank, 119 N. Y. 263, 28 NE 875 
[aff 52 Hun 1, 4 NYS 734]. 

Vt.—Carpenter v. Branch, 13 Vt. 
161, 37 AmD 587. 

See generally Bailments §§ 61-64. 

40. Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 19 
AmR 181. See generally Negligence 
[29 Cyc 488]. 

41. Seizure on legal process as de- 
fense see infra § 31. 

42, Jones v. Gilmore, 91, Pa, 310. 

43. James v. Greenwood, 20 La. 
Ann. 297 (awless men); Levy v. 
Bergeron, 20 La. Ann. 290 (military 
eogeeys Hayes v. Kedzie, 11 Hun 

44, Clark v. Eastern R.. Co., 139 
Mass. 4238, 1 NE 128; teak v. 
Auburn Lumber Co.; 145 N. C, 120, 58 
SE 909, 12 LRANS 1214; Leggo v. 
Welland Vale Mfg. Co., 2 Ont. L. 45. 

[a] The omission to provide prop- 
er means of extinguishing fire is not 
of itself gross negligence for which 
a depositary may be held liable to 
make good a loss resulting from an 
accidental fire. Clark vy. Hastern R. 


Co., 139 Mass. 423, 1 NE 128. 
gate Ala.—Moore vy. Mobile, 1 Stew. 


Ariz.—Carlyon y. Fitzhenry, 2. Ariz. 
266, 15 P 273. 

Ga.— Savannah Merchants’ Nat. 
Bank vy. Guilmartin, 88 Ga, 797, 15 


[$§ 12-18 


Depreciation in value. A depositary is not liable 
for a depreciation in the value of the property oc- 
curring without fault on his part,” as, for instance, 
a depreciation occurring through reasonable wear 
and tear as fairly contemplated by the contract.*® 
(b) Tests of Care and Negligence. 
care, the absence of which constitutes gross negli- 
gence, has been variously stated to be: 
or diligence;*® the eare which the property in its 
situation demands ;°° that care which persons of or- 
dinary prudence in the depositary’s situation and | 
business usually exercise in the keeping of like prop- 
erty of their own;°! the same care that the deposi- 


The 


Slight care 


SE 831, 17 LRA 822. 

Iowa.—Keen v. Beckman, 66 Iowa 
672, 24 NW 270. 

La.—Levy v. Pike, 25 La. Ann. 630. 

Md.—Schermer v. Neurath, 54 Ma, 
491, 39 AmR 397. 

Mass.—Davis v. Gay, 141 Mass. 531, 
6 NE 549; Smith v. Westfield First 
Nat. Bank, 99 Mass.. 605, 97 AmD 


59. 

Miss.—Caldwell vy. Hall, 60 Miss. 
330, 44 AmR 410; McKay v. Hamblin, 
40 Miss. 472. 

Nebr.—Bissell v. 1 Nebr. 
(Unoff,) 585, 95 NW 7 

N. Y.—Campbell vy. Klein, 52 Misc. 
1238, 101 NYS 577. 

Oh.— Griffith v. Zipperwick, 28 Oh. 
re 388; Monteith v. Bissell, Wright 


Pa.—De Haven vy. Kensington Nat. 
Bank, 81 Pa. 95; Scott v.. Chester 
Valley Nat. Bank, 72 Pa. 471, 183 AmR 
711, 10 CanLJNS 182. 

S. C.—Glover v. Burbidge, 27 S. C. 
305, 3 SE 471. 

Va.—Danville Bank v. Waddill, 31 
Gratt. (72 Va.) 469. ' 

Eng.—Coggs v. Bernard, 2 Ld. 
Spire 909, 92 Reprint 107, 5 ERC 


Que.—Holmes v. Moore, 17 L. C. 


43. 

{a] "Deposit for mutual benefit.— 
The rule is the same where the de- 
posit is for the mutual benefit of the 
parties. Moore v. Mobile, 1 Stew. 
eee Br Platt v. Hibbard, 7 Cow. 
( 

{b] Theft by employee.——A gra- 
tuitous depositary is not liable if an 
employee properly selected and re- 
tained steals the property. Mer- 
chants’ Nat. Bank vy. Guilmartin, 88 
Ga. 797,15 SE 831, 17. LRA, 322; Fos- 
ter v. Essex Bank, 17 Mass. 479, 9 
AmD 168; Glover v. Burbidge, 27 8. C. 
305, 8 SI 471; Giblin vy. McMullen, 
L. R. 2 P. C, 317, 6 Moore P. CG. N. S. 
434, 16 Reprint 578. 

46. Preston v. Prather, 137 U. S. 
604, 11 SCt 162, 34 L. ed. 788; Huxley 
v. Hartzell, 44 Mo. 370; Griffith v. 
Zipperwick, 28 Oh. St. 388. 
cases supra notes 44, 45. 

47. Henry v. Porter, 46 Ala. 293; 
Berard v. Boagni, 30 La. Ann, 1125, 

48. Blakemore yv. Bristol, ete, R. 
Co., 8 BE. & B. 1035, 92 ECL 1035, 120 
Reprint 385 (dictum); Morris v. Ar- 
mit, 4 Man. 152. 

49. /Henry v. Porter, 46 Ala, 293; 
Gray V. Merriam, 148 Ill. 179, 35 NEB 
810, 39 AmSR 172, 32 LRA 769. See 
generally Bailments § 59. 

50. Preston v. Prather, 137 U. S. 
604, 11 SCt 162, 384 L, ed. 788 [quot 
Gray v. Merriam, 148 Ill. 179, 35 NH 
810, 39 AmSR 172, 32 LRA 172). 
generally Bailments § 65. 

ee 108 reston v. Prather, 137 
604, 11 SCt 162, 34 L. ed. 788, 
ie akan Vv. Porter, 46 Ala, 293. 
Fla.—West v. Blackshear, 20 Fla. 


457. 
Tll.—Skelley v. Kahn, 17 Il. 170, 
able ae y. Birchard, 27 Ind. 
483. 
y.—Ray Vv. Commonwealth Bank, 
10 Bian 344, 
La.—Levy v, Pike, 25 La. Ann. 630; 


ole is, 
79. 


And see 


See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tary takes of his own property of the same kind,°>? 
although this has. been questioned;>* and that care 
which even the most inattentive and thoughtless per- 
sons take of their own concerns.®* The terms ‘‘rea- 


sonable care’’5> and ‘‘ordinary 


gence’’°” haye also been used with reference to the 
obligation of a gratuitous depositary. 
the question whether the depositary has exercised 
the requisite care must be considered in view of the 
character of the depositary, the character, value, and 
situation of the property, and all the surrounding 
The measure of care required is 
not altered by the fact that the servants or agents 
of the depositary have the custody of the res.®° 

(c) Particular Circumstances Affecting 
The depositary may, in gen- 
eral, modify his liability by special contract,® as 
where he agrees unconditionally to return the res 
But a contract enlarging the 


circumstances.°’ 


[§ 14] 
Duty and Liability.°° 


or to pay for it.% 
Hill v. Daniels, 15 La. Ann. 280; Me- 
chanics’, ete., Bank v. Gorden, 5 La. 
Ann. 604; Merrick Rev. Civ. Code 
(1900) art 2937. i 

Md.—Schermer v. Neurath, 54 Md. 
491, 39 AmR 397; Maury v. Coyle, 34 
Md. 235. 

N. Y.—lLyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 19 
. AmR 181. ‘ 

Oh.—Griffith v. Zipperwick, 28 Oh. 
St. 388. 

Pa.—Scott v. Chester Valley Nat. 
Bank, 72 Pa.,471,,.143 AmR,711. 
aa ie Se vy. Alexander, 21 Tex. 

Eng.—Giblin vy. MeMullen, L. R. 2 
P. C. 317, 5 Moore P. C. N:. S. 434, 16 
Reprint 578; Shiells v. Blackburne, 1 
H. Bl. 158, 126 Reprint 94. 

See generally Bailments § 65. 

52. Kan.—Johnson v. Reynolds, 3 
Kan. 251. 

Mass.—Foster v. Essex Bank, 17 
Mass. 479, 9 AmD 168. 

N. Y.—Ouderkirk v. Troy Cent. Nat. 
Bank, 119 N. Y. 263, 23 NE 875 [aff 
52 Hun 1, 4 NYS 784]. 

Oh.—Griffith v. Zipperwick, 28 Oh. 


St. 388. 
S. C—Glover v. Burbidge, 27 S. C. 
305, 3 SH 471. 


Vt.—Whitney v. Brattleboro First 
Nat. Bank, 55 Vt. 154, 45 AmR 598. 

Eng.—Gibbon vy. Paynton, 4 Burr. 
2298, 98 Reprint 199; Coggs v. Ber- 
nard, 2 Ld. Raym. 909, 92 Reprint 
107," 5 “ERC 247: 

See generally Bailments § 65. 

[a] A leading case is Foster v. 
Essex Bank, 17 Mass. 479, 9 AmD 
168. “A case which from the inter- 
est involved, as well as from_ the 
eminence of the counsel engaged on 
either side, and the high character 
of the court, is entitled to great con- 
sideration.” Johnson y. Reynolds, 3 
Kan, 251, 256. ; : 

Presumptions see infra § 36. 

53. Carlisle First Nat. Bank _v. 
Graham, 79 Pa. 106, 21 AmR 49. 

[a] Cases distinguished. — “In 
general, however, this view of the 
law has been abstractly stated, and 
where it has been applied, ... the 
diligence used by the bailee in the 
oversight equally of the deposit ana 
his own property, corresponded with 
that diligence to which, in the. cir- 
cumstances of the particular bail- 
ment, the law held him bound.... 
The terms used in the authorities re- 
ferred to are employed more by way 
of illustration than as a statement cf 
the legal rule. ... But the question 
of the bailee’s responsibility must be 
finally settled by a resort to the set- 
tled principle which deduces the 
measure of his duty in each particu- 
lar bailment, from a comparison of 
his conduct with the conduct not of 
individuals, but of classes of men.” 
Carlisle First Nat. Bank vy. Graham, 
79 Pa. 106, 117, 21 AmR 49 [dist cases 
cited in preceding note and Scott v. 
Chester Valley Nat, Bank, 72 A, ALA, 
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eare®® or dili- 


In any event 


been denied.’ 


#3+AmR 711; Lloyd v. West Branch 
Bank, 15 Pa. 172, 53 AmD 581]. 

54. Henry v. Porter, 46 Ala. 293; 
Stewart v. Head, 70 Ga. 449, 453 [quot 
Civ. Code § 2063]; Wiser v. Chesley, 
53 Mo. 547; Carlisle First Nat. Bank 
v. Graham, 79 ‘Pa. 106, 21 AmR 49; 
Tompkins y. Saltmarsh, 14 Serg. & 
HS Pan)? 275; 
ments § 59. 

55. Huxley v. Hartzell, 44 Mo. 370. 

56. Smith v. Westfield First Nat. 
Bank, 99 Mass. 605, 97 AmD 59; Mil- 
ler v..Dayton, 94 Minn. 340, 102 NW 
862; Glover v. Burbidge, 27 S. C. 305, 
3 SE 471. 

“Naked depositaries are only liable 
for gross negligence or a lack of or- 
dinary care.” Glover v. Burbidge, 27 
S.-C.) 305, 308,°3.. SH, 471. 

57. Maury v. Coyle, 34 Md. 235. 

58. U. S.—Preston v. Prather, 137? 
U.S. 604, 11 SCt 162, 34 L. ed. 788. 

I]l.—Gray v. Merriam, 148 Ill. 179, 
ae NE 810, 39 AmSR 172, 32 LRA 


9. 
sapere ene e On vy. Reynolds, 3 Kan. 
N. Y.—Schneps v. Sturm, 25 Misc. 
168, 54 NYS 140; Rutgers v. Lucet, 2 
Johns. Cas. 92. 

Oh.—Griffith v. Zipperwick, 28 Oh. 
St. 388. 

Pa.—Hibernia Bldg. Assoc. v. Me- 


Grath, 154 Pa. 296, 26 A 377, 35 
AmSR 828. 

S. C.—Glover v. Burbidge, 27 S. C. 
305, 3 SE 471. 


Eng.—Doorman v. Jenkins, 2 A. & 
Ey 256, 29° HCL 132, 111° Reprint 99. 

See generally Bailments § 59. 

“What will constitute such reason- 
able care will vary with the nature, 
value and situation of the property, 
the general protection afforded by 
the police of the community against 
violence and crime, and the bearing 
of surrounding circumstances upon 
its security. The care usually and 
generally deemed necessary in the 
community for the security of sim- 
ilar property, under like conditions, 
would be required of the bailee in 
such cases, but nothing more.” Pres- 
ton v. Prather, 137 U. S. 604, 608, 11 
SCt 162, 34 L. ed. 788 [quot Gray v. 
Merriam, 148 Ill. 179, 35 NE 810, 39 
AmSR 172, 32 LRA 769]. 

fa] The use of insecure vaults, 
known to be such, when the property 
might have been put in a place of 
safety, constitutes gross negligence. 


Griffith v. Zipperwick, 28 Oh. St. 
388. 
59. Murray v. Clarke, 2 Daly 


(N. Y.) 102; Rivara v. Ghio, 3 E. D. 
Smith (N. Y.) 264. 

60. Unauthorized use of res as 
modifying liability see supra § 11. 

61. Belmont Coal Co. v. Richter, 
31 W. Va. 858, 8 SE 609. 

Bailments generally see Bailments 
§§ 


42-44, 

62. Belmont Coal Co. y. Richter, 
31 W. Va. 858, 8 SE 609. 

63. Belmont Coal Co. vy. Richter, 


Acts contemplated by parties, 
positor knows the habits of the depositary, and the 
place and manner in which the goods are kept, the 
law presumes his assent that the res shall be thus 
treated, and the depositary is not liable for the re- 
sulting loss or damage,*® nor is .he responsible for 


See generally Bail-| 
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liability of a depositary should not be construed un- 
favorably to him beyond the obvious scope of its . 
terms.°* It was held in some early cases that, where 
a depositary agrees to keep the res safely, he is 
liable for its loss by theft;%+ but by the more modern 
authorities, it is held that a contract to ‘‘secure and 
take care of’’ the res does not enlarge the liability 
of the depositary,®° and that the fact that property 
is left expressly for ‘‘safe-keeping,’’ © or that the. 
depositary expressly agrees to return the identical 
res,°* does not render him an insurer. 
of a gratuitous depositary to limit his liability has 


The right 


Where the de- 


31 W. Va. 858, 8 SE 609 (dictum). ; 

64. Kettle v. Bromsall, Willes 118, 
125 Reprint 1087. 

“According to Southcote’s Case, 4 
Coke 83b, 76 Reprint 1061, Cro. Eliz. 
815, 78 Reprint 1041, the case of 
Coggs v. Barnard, 2 Ld. Raym. 909, 
92 Reprint 107, 1 Salk. 26, 91 Reprint 
25, 5 HRC 247, and several other’ 
cases, if the goods were delivered to 
be kept safely, though the defendant 
had been robbed of them, detinue will 
lie against him; for he must take his 
remedy against the thief or the hun- 
dred as he can. But if the gouds 
were delivered to the defendant to 
take care of them as his own proper 
goods, ... if he be robbed of them, 
that is a good plea.” Kettle v. Brom- 
sally Willes 118, 121, 125 Reprint 


65. Whitney v. Lee, 8 Metc.. 
(Mass.) 91. 

_ [a] TWustration—Where a prom. 
issory note was delivered to a bailee 
on his voluntary undertaking, with- 
out reward, “‘to secure and take care 
of” it, he was not bound to take ac- 
tive measures to “obtain security,” 
but was simply bound to keep the 
note carefully and securely, and re-,, 
ceive the amount due thereon when 
offered, and was liable only for fraua 
or gross negligence. Whitney v. Lee, 
8 Metc. (Mass.) 91. 

66. Foster v. Essex Bank, 17 Mass, 
479, 9 AmD 168; Whitney v. Brat- 
tleboro First Nat. Bank, 55 Vt. 154, 45 
AmR 598 

[a] Reason for rule.—‘‘The leav- 
ing of the bonds for ‘safe-keeping,’ 
or accepting them for that avowed 
purpose, is not a covenant or war- 
ranty that the defendant will protect 
the bonds absolutely from all dan- 
ger, or indemnify the _ plaintiff 
against loss, but is rather a declara- 
tion of the purpose of the parties in 
placing them in the defendant’s safe, 
and giving the protection and im- 
munity which the means of safety in 
the bank afforded like securities of 
the defendant.” Whitney v. Brattle- 
boro First Nat. Bank, 55 Vt. 154, 159, 
45 AmR 598. “ 

67. Bowler v. Ahlo, 11 Hawaii, 
357; Jenkins v. Bowdoinham Nat. 
Village Bank, 58 Me. 275; Field v., 
Brackett, 56 Me. 121; Edson v. Wes- 
ton, 7 Cow. (N. Y.) 278. ‘ 

68. Lancaster County Nat. Bank 
v. Smith, 62 Pa. 47. But see Patti- 
son v. Syracuse Nat. Bank, 4 Thomps. 
& C, (N. Y.) 96, 98 (where the court . 
without any discussion of the matter 
said: “The teller testified that he , 
told the plaintiff that the deposit 
must be at his own risk.... If he. 
so told plaintiff the bank would not — 
be liable’). 

69. Knowles v. Atlantic, ete. R. 
Co., 38 Me. 55, 61 AmD 234; McKay 
vy. Hamblin, 40 Miss. 472; Cantan- 
earito v. Siegel-Cooper Co., 23 Misc. 
664, 52 NYS 29; Glover v. Burbidge, 
27.8. C. 305, 3. SH.471, 
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a loss resulting from any manner of caring for the 
property *° or for any use of it’ which was con- 
templated by the parties. 

Joint owner. ‘The fact that the depositary is a 
joint owner of the res does not alter the degree of 
diligence required of him,"? 

Demand for res and notice to remove. After a 
proper demand for a return of the res, the de- 
positary holds it at his peril and is answerable for 
any subsequent loss or injury, although it occurs 
without his fault.7* It has been stated that, where 
a depositary desires to relieve himself from further 
liability and has notified the depositor to remove 
the res, he should place it in storage at the risk and 
charge of the latter,’* but he should not sell it.7° 

[6 15] (2) To Return Property—(a) In Gen- 
eral.7° An obligation to redeliver the subject mat- 
ter in specie or in kind, upon the demand of the 
depositor or otherwise in accordance with the terms 
of the deposit, is necessary to constitute the trans- 
action a deposit, and it is the duty of the depositary 
to make delivery in accordance therewith.” The 
fact that there is not to be a redelivery of the thing 
delivered is a strong indication that the transaction 
is not a deposit;78 and under some statutes the only 
real deposit is one in which the res is to be pre- 


DEPOSITARIES 


[§§ 14-16 


served in kind, and to be restored identically,”® un- 
less the parties otherwise provide by their contract 
or course of dealing.®° In the absence of an agree- 
ment to the contrary, the depositary must also re- 
turn with the thing deposited all increase which has 
accrued thereto during the term of the deposit.** 
The fact that the depositor has the right to sell or 
exchange the deposit and substitute therefor the 
proceeds of the sale or exchange does not deprive 
the deposit of its character as such.6? The un- 
authorized failure or refusal to deliver the res on 
demand is generally considered a conversion,** or, at 
least, a circumstance which justifies the conclusion 
that there has been a conversion.®4 

[§ 16] (b) To Whom Delivery Made. A de- 
positary is bound to deliver the res to the depositor 
or his representative,®> or to his order,?* except 
where delivery to a third person is authorized.%7 
Any delivery made pursuant to the terms of the de- 
posit relieves the depositary from further liability ;*° 
but a misdelivery of the res or its increase renders 
the depositary liable therefor,8® unless he has a 
sufficient excuse for his failure to deliver properly.” 
Where a fund is deposited to the eredit of two per- 
sons in the alternative, the depositary disregards at 
his peril a notice by one of them not to pay it to 


70. Knowles v. Atlantic, ete, R 
Co., 88 Me. 55, 61 AmD 234; Schermer 
v. Neurath, 54 Md. 491, 39 AmR 397; 
Craeger v. Link, 7 Md. 259; Conway 
Bank v. American Express Co., 8 Al- 
len (Mass.) 512; Cicalla v. Rossi, 10 
Heisk. (Tenn.) 67. 

71. Carnes v. Nichols, 10 Gray 
(Mass.) 369; Ruggles v. Fay, 31 Mich. 
141; McKenzie v. Lewis, 31 N. S. 


8. 

Right to use res see supra § 11. 

72. Nelson v. King, 25 Tex. 655. 

73. Moody v. Keener, 7 Port. 
(Ala.) 218. 

74. Dale v. Brinckerhoff, 7 Daly 
(N. Y.) 45. But see Roulston v. Mc- 
Clelland, 2 E. D. Smith (N. Y.) 60 
(holding that a bailee without hire is 
not bound to keep articles deposited 
with him, after he has offered to de- 
liver them and made an actual tender 
to the owner; and that, if upon ten- 
der thereof the owner refuses to take 
them away, the bailee may lawfully 
place them off his premises without 
responsibility for their subsequent 


loss). 

75. Dale v. Brinckerhoff, 7 Daly 
CN. Y.) 45. 

76. Bailments generally see Bail- 


ments §§ 92-100 

77. Rosenbaum v. Drumm Commn, 
Co., 146 Tll. A. 229; Kuter v. Holton 
State Bank, 96 Kan.°485, 152 P 662; 
Holliday v. Hammond State Bank, 
116 La. 890, 41 S 198; Whatley v. 
Austin, 1 Rob. (la.) 21; Longbottom 
v. Babcock, 9 La. 44; Pattison v. 
Syracuse Nat. Bank, 80 N. Y. 82, 36 
AmR 582 [aff 17 Hun 419]; Lyons 
First Nat, Bank v. Ocean Nat. Bank, 
60 N. Y. 278, 19 AmR 181. 

78. Ala.—Derrick v. Baker, 9 Port. 
Paine ee, v. Brady, 26 Cal. 
vo 
: ee —Lopes v. Brito, 7 Hawaii 

til. —Geist v. Pollock, 68 Till. <A. 


La.—Bloodworth v. Jacobs, 2 Ta. 
Ann. 24; Whatley v. Austin, 1 Rob. 
21; Stetson v. Gurney, 17 La. 162; 
Longbottom vy. Babgock, 9 La. 44. 

Mass.—Andrews v, Worcester, etc., 
R, Co., 159 Mass. 64, 88 NE 1109. 

Pa.—Rozelle  v. Rhodes, 116 Pa, 
129, 9 A 160, 2 AmSR 591, 

Eng.—Game vy. Harvie, Yelv. 50, 80 


Reprint 36. 
79. See statutory provisions; and 
In re Louisiana Say, Bank, ete., Co., 


40 La. Ann. 514, 517, 4 S 361; Wil- 
liams v. Landry, 18 La. Ann. 208; 
Matthews v. Their Creditors, 10 La. 


Ann. 842; Bloodworth vy. Jacobs, 2 
La. Ann, 34, 
[a] “A deposit of coined money 


must be restored in the same specie 
in which it was made, whether it 
has sustained an increase or diminu- 
tion in value.” Beyris v. Spor, 22 La. 
Ann. 16, 17 [quot Civ. Code art 


2915]. 
Bloodworth vy. Jacobs, 2 La. 


Booth vy. Terrell, 16 Ga. 20. 

82. Kelly v. Illinois State Trust 
Co., 215 Wed, 567, 1381 CCA 635 (de- 
posit of securities subject to the 
control of syndicate managers). 

83. Iowa.—Reizenstein v.  Mar- 
quardt, 75 Iowa 294, 39 NW 506, 9 
AmSR 477, 1 LRA 318. 

Mich.—Hubbell v ene’ s 87 Mich. 
209, 49 NW 502, 24 AmSR 154. 

Mo.—Huxley v. Hartzell, 44 Mo. 
370; Stevens vy. Stevens, 132 Mo. A. 
624, 112 SW 865. 

t.—Dohorty v. Madgett, 58 Vt. 
323, 2 A 115 

Wash, > bresent v. Mills, 51 Wash. 
187, 98 P 328. 

[a] Rule applied.—A refusal on 
the ground that the depositary had a 
demand against the depositor, inde- 
pendent of the deposit, is a conver- 
a Huxley v. Hartzell, 44 Mo, 

84. Wxpress Cos. v. Mann, 3 Tenn. 
Civ, A. 6. 

85. Ga.—Chattahoochee Nat. Bank 
v. Schley, 58 Ga. 369. 

Kan.—Kuter v. Holton State Bank, 
96 Kan. 485, 152 P 662. 

La.—Holliday v. Hammond State 
Bank, 116 La. 890, 41 S 198 (dictum); 
Jenkinson v, Cope, 7 Mart. 284. 

Mass.—Jenkins v. Bacon, 111 Mass. 
378, 15 AmR 83; Hall v. Boston, etc., 
R. Corp., 14 Allen 439, 92 AmD 783. 

Mich,—-Hubbell v. Blandy, 87 Mich. 
209, 49 NW 5602, 24 AmSR 154. 

Mo.—Dufour v. Mepham, 31 Mo. 
577; Keyes v. Hardin Bank, 52 Mo, 
A. 823 (dictum). 

Nev.—Colquhoun v. Wells, 21 Nev. 
469, 88 P 977 

N. Y.—Roberts v. Stuyvesant Safe- 
Deposit Co., 128 N. Y. 57, 25 NW 294, 
20 AmSR 718, 9 LRA 438 [rev 49 
Wun 117, 1 NYS 862). 

8. G.-Pollock v,. Carolina Inter- 
state Bldg., etc., Assoc. 48 S. C. 65, 
25 SH 977, 59 AmSR 695. 


81. 


a ——Colyar v. Taylor, 1 Coldw. 
Tex.—Nelson v. King, 25 Tex. 655; 
A! 


Hunter v. aes tees 57 Tex. Civ. 
1,121 SW 1 
[a] Delivery to agent.—The deliv- 


ery of a special deposit to a person 
authorized by the depositor to re- 
ceive it discharges the depositary, 
although he was ignorant of the re- 
ceiver’s authority. Chattahoochee 
Nat. Bank v. Schley, 58 Ga. 369. 

Want of title in depositor as de- 
fenge see’ infra § 32. 

86. McGraw v. Lapham, 72 Mich. 
191, 40 NW 245 (assignee); Gray v. 
Pfeiffer, 59 N. J. Eq. 510, 45 A 967; 
Tuttle v. deni eel 2 EK. D. Smith 
(Nin Sin) 5 

[a] sydanee of order.—Money de- 
livered to a depositary to be paid to 
an association only on the further 
direction of the depositors will not 
be assumed to have been directed to 
be paid because the depositors after- 
ward proved claims against the as- 
sociation in sums corresponding in 
amount with the deposit money, but 
in no way referring to it. Gray 
Vas ROURET) 59 N. J..Eq. 510, 45 A 


87. See infra § 20. 

88. Guaranty Trust Co. v. Koeh- 
ler, 195 Fed. 669, 115 CCA 475 [rev 
187 Fed. 192]; Hartley v. Dye, 68 
Or. 450, 136 P 1185. 

Ad gba f to heneficlary see infra § 


89. Ark.—Wear vy. Gleason, 52 
ate 364, 12 SW 756, 20 AmSR 

TTL Aloka v. Greenwood, 20 La, 
Ann. 29 

Mich.—Hubbell v. Blandy, bi Mich. 
209, 49 pry 502, 24 AmSR 15 

N. Y.—Coykendall v. atest 55 
Barb. 188, 87 HowPr 438. 

S. C.—Pollock v. Carolina Inter- 
state Bldg., etc., Assoc., 48 S. C. 65, 
25 SE 977, 59 AmSR 695. 

And see cases supra notes 85-88. 

90. Eldridge v. Hill, 97 U. S. 92, 
24 L. ed. 970; Brant v. McMahon, 56 
Mich, 498, 28 NW 187; Miller v. Day- 
ton, 94 Minn. 340, 102 NW 862. 

[a] Agent’s order.—A gratuitous 
bailee should not be held responsible 
for delivering goods to the wrong 
person if the agent of the depositor 
had informed him that they were in- 
tended for the one to whom they 
were delivered. Brant v. McMahon, 
56 Mich. 498, 283 NW 187. 


For later cases, developments and changes in the law gee cumulative Annotations, same title, page and note number, 
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the other;°* and where one of several joint owners 
makes a deposit, a delivery to another joint owner 
does not discharge the depositary.°* But under 
some statutory provisions, where a deposit is owned 
jointly or severally by persons who cannot agree on 
the manner of delivery, the depositary may deliver 
to each his proper share, where this ean be done 
without injury to the res,®* and even in the absence 
of statute the depositary is obliged to deliver to each 
owner in severalty his proper share on demand.°* 

[§ 17] (c) Time of Delivery and Conditions 
Precedent. It is the duty of the depositary to de- 
liver the property upon the demand of the deposi- 
tor,> although the contract of deposit prescribes 
when return shall be made;®* and there is no default 
until demand,’ unless the contract fixes the duration 
of the term of deposit, in which event the depositary 
must return the property upon the expiration of 
that term.°s The demand must be accompanied by 
a tender of payment of the claims arising from the 
deposit.°® Where a deposit is, in whole or in part, 
payable contingently to a third person, a delivery 
is not required until the amount due to the third 
person has been ascertained,' in such a manner as to 
bind all the parties.* 

[§ 18] (ad) Place and Manner of Delivery. In 
the absence of an express or implied provision to 
the contrary, the place of delivery is ordinarily the 
place of deposit... A depositary who does not re- 
store the res in the manner contemplated by the 
parties is liable for resulting loss or injury, although 
he exercises due care in its delivery.* 

[§ 19] (3) Interest.5 It has been stated that 
in the ease of an irregular deposit interest is payable 


91. Mulcahy v. Devlin, 2 NYCity]| foreign state. 
Ct 218 [app dism 108 N. Y. 646]. 
92. Nelson v. King, 25 Tex. 655. 4. 
Parties plaintiff in action for re- 
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KyL 615, 11 Ky. Op. 866. 
Stewart v. Frazier, 
Jenkins v. Bacon, 111 Mass. 378, 1 


[18 C.J.) 571 
to the depositor both ex nudo paeto and ex mora,® 
but ordinarily, where the facts are insufficient to, 
show an agreement to pay interest, the depositary is 
not lable therefor,’ and it has been held that a spe- 
cial agreement to pay interest is necessary. On the 
other hand, the depositary is liable for interest 
where he has used the money as his own,® or has 
mingled it with his own,’ or where he has wrong- 
fully refused to return it on demand;'* and he is 
also liable for interest whieh he has actually re- 
ceived.” Where a depositary has issued a ceertifi- 
cate expressly bearing interest, the fact that he is 
ready at all times to pay the certificate when de- 
manded does not relieve him from the obligation to 
pay interest;!® nor is he relieved by the fact that 
the principal sum, although bearing interest from a 
fixed date, is not payable until the depositary has 
realized the amount from a particular fund.’4 

[§ 20] b. To Third Persons—(1) Beneficiary 
of Deposit. A deposit is not deprived of its ehar- 
acter as such because it is made for the benefit of a 
third person,!® or beeause the portion of the sum 
deposited whieh may become payable to a third per- 
son is, at the time of the deposit, uncertain and 
subject to litigation.’® An obligation to pay the 
money over to a third person may, however, con- 
stitute the person receiving it not a depositary but a 
trustee or agent.’7 Where a third person is named 
as beneficiary, it is the duty of the depositary to 
deliver the res to him,'® or to his order,” on,?° but 
not before, the performance of any conditions pre- 
cedent, and where there is no contract relation be- 
tween the beneficiary and the depositary, the latter 
is not bound to act on a demand made by the 


Bartlett v. Gray, 4 ted Read v. Buffalo, 74 N. Y. 
5 Ala. 114;| 14. Read v. Buffalo, 74 N.Y. 
5 463, 


turn of res deposited by joint owners 
see infra § 34. 

93. Street v. Farmers’ El. Co., 33 
S. D. 601, 146 NW 1077. 

Pleading such statutory provisions 
see infra § 35. 

94 Jackman v. Partridge, 21 Vt. 
558. 

Ala,—Farrow v. Bragg, 30 Ala, 

Cal.—Wetherly v. Straus, 98 Cal. 
288, 28 P 1045. 

Ida.—Bates v. Capital State Bank, 
18 Ida. 429, 110 P 277. 

BE cieniiecacine v. Dwight, 10 La. Ann. 

a : 
N. H.—Winkley v. Foye,:33 N. H. 
171, 66 AmD 715; In re Perry, 16 
N. H. 44; Hoit v. Hodge, 6 N. H. 104, 
25 AmD 461. 

Demand as condition precedent to 
action see infra § 29. 

96. Lees v. Dwight, 10 La. Ann. 
711 (under statutory provisions). 

97. Baker v. Joseph, 16 Cal. 173. 

98. Crist v. Hovis, 12 N. J. Ha. 
84. 

99. Lucket v. Junius Hart Piano 
House Co., Ltd., 10 La. A. (Orleans) 
294 (under statutory provision). 

1. Kuter v. Holton State Bank, 96 
Kan, 485, 152 P 662; Leonard v. Cam- 
den Nat. Bank, 70 N. J. lL. 660, 59 A 
143; Bushnell v. Chautauqua County 
Nat. Bank, 74 N. Y. 290. 

2. Bushnell v. Chautauqua Coun- 
ty Nat. Bank, 74 N. Y. 290; Vanoni 
v. Alter, 107 NYS 880. 

3. ear iest v. Gray, 4 KyL 615, 11 
. 866. 
where a_ decedent’s 
property is in the hands of a de- 
positary in another state, he ought 
not to be required to go to the ex- 
pense of transporting it back to the 
state of the forum, it having been 
lawfully taken out of the state by 
the owner in her lifetime, as there 
is a proper mode of administering 
upon the effects of a decedent in a 


AmR 88. 

5. Interest: 
As damages see Damages §§ 136-148. 
On bank deposits see Banks and 

Banking § 849. 
bye Payne v. Gardiner, 29 .N. Y. 


“In cases of mutuum the party bor- 
rowing was not held to pay interest 
upon the money lent; but in cases of 
irregular deposit, interest was due 
by the depositary, both ex nudo pacto 
and ex mora. This distinction be- 
tween the two classes of deposit, as 
to interest, is not recognized by our 
law. The depositary being liable in 
each for interest, in the event of a 
breach of duty.” Payne v. Gardiner, 
29 N. Y. 146, 168. 

7 Wray v. Tuskegee Ins. Co., 34 
Ala. 58; Vance v. Vance, 5 T. B, Mon, 
(Ky.) bei; Moore v. Fitzpatrick, 7 
Baxt. (Tenn.) 350 (express agree- 
ment excluding interest). 

8. Boughton v. Flint, 74 N. Y. 
476, 5 AbbNCas 215 (where a hus- 
band kept his wife’s money at her 
request). 

9. Taylor v. Knox, 1 Dana (Ky.) 
291; Fogle v. Delmas, 11 La. Ann. 
200; Faucette v. New Orleans, 11 La. 
Ann. 199. 

10. Price v. Brown, 5 NYSt 7 [aff 
112 N. Y. 677 mem, 20 NE 381, 2 Silv. 
A. 143). 
Ala.—Ingersoll v. Campbell, 
46 Ala. 282; Cheek v.  Waldrum, 25 
Ala. 152; Kirkman v. Vanlier, 7 Ala. 
217; Porter v. Nash, 1 Ala, 462, 

Ga.—Hewitt v. Brummel, 48 Ga, 
481; Collier v, Lyons, 18 Ga, 648. 

Ky.—Johnson y. Haggin, 6 J. 
Marsh. 581. 

La.—Davie v. Davie & Co., Ltd., 3 
La. A, (Orleans) 468. 

Md.—Maury v. Coyle, 34 Md, 235. 

12. Boughton v. Flint, 74 N. Y. 
476, 6 AbbNCas 215. 

Liability for increase accruing to 
res generally see supra § 15. 


Bushnell vy. Chautauqua Coun- 
ty Nat. Bank, 74 N. Y. 290. 

16. Bushnell v. Chautauqua Coun- 
ty Nat, Bank, 74 N. Y. 290 [mod 10 


Hun 878]. NB a : 
ashmein, 


17. Vandersmith v, 
Harr. & G. (Md.) 4. 

Trustee or agent distinguished 
from depositary see supra § 3. 

18. Foster v. Los Angeles Trust, 
ete., Bank, (Cal. A.) 172 P 892; Weil 
v. Pailet, 9 La. A. (Orleans): 181; 
Bushnell v. Chautauqua County Nat. 
Bank, 74 N. Y. 290. See also Crist v. 
Hovis, 12 N. J. Eq. 84 (doubt wheth- 
er transaction was a deposit or 


trust). 

19. Rabalsky v. Levenson, 221 
Mass. 289, 108 NE 1050. 

20. Holliday v. Hammond State 


Bank, 116 La. 890, 41 S 198; Hathorn 
v. Robinson, 98 Me. 334, 56 A 1057; 
Chase v. Gates, 88 Me. 363 

21. Holliday v. Hammond State 
Bank, 116 La. 890, 41 S 198; Carle v. 
Bearce, 83 Me. 387; Leonard v. Cam- 
den Nat. Bank, 70 N. J. L. 660, 59 A 
143; Hart v.. Norman, 92 Misc. 185, 
1655 NYS 288; Rogers v. Wilkenfeld, 
52 Mise. 511, 102 NYS 511. 

[a] TWustrations.—(1) A deposit 
to indemnify a third person belongs 
to the depositor, subject only to the 
claim for indemnity, and until that 
claim is established the obligation 
to the beneficiary is fulfilled by mere- 
ly holding the fund. Leonard vy. 
Camden Nat. Bank, 70 N. J. L. 660, 59 
A 148. (2) Where payment is con- 
ditioned on the depositor’s satisfying 
himself of a certain fact, the de- 
positary is not Hable to the bene- 
ficiary until notifled that the deposi- 
tor is satisfied, and hence declara- 
tions of the depositor as to his sat- 
isfaction of the existence of the 
fact not made known to the de- 
positary before the commencement 
of the action are not admissible. 
Carle v. Bearce, 38 Me. 337. 
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beneficiary.22 A failure to deliver to the beneficiary 
is excused where there is a revocation of the con- 
tract between the depositor and the beneficiary, 
properly made, prior to the time for the delivery,”* 
or where there has been a delivery to the depositor 
for an authorized purpose,”* or on the happening of 
a contingency provided for in the contract of de- 
posit;2° otherwise a delivery to the depositor sub- 
jects the depositary to liability to the beneficiary,?® 
or his assignee.?? 

[§ 21] (2) True Owner.?® A depositary is not 
ordinarily liable to the true owner of the res where 
he has in good faith made a delivery to the deposi- 
tor,?? or to his order.’° It has been held that a re- 
delivery to the depositor, even with knowledge that 
the property has been stolen, but without a wrong- 
ful intent to deprive the owner thereof, is not a 
conversion,*! and that he is not liable to the true 
owner unless the latter has asserted his claim by 
jidicial proceedings.*2 But a depositary who has 
knowingly assisted the depositor in wrongfully ob- 
taining the property, and afterward delivers it to 
him, is liable to the true owner.**. A person whose 
only connection with a deposit is that it was made 
by a certified check drawn by him has no right to 
recover it from the depositary.“ Where a deposit is 
made pursuant to an agreement void as against 
public policy, the true owner may recover from the 
depositary, regardless of the performance of the 
condition on which it was to be paid.*® 


22. Kelly v. Illinois State Trust 
Co., 215 Fed. 567,131 CCA 685. 


31. 
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Loring v. Mulcahy, 
(Mass.) 575 (where there was no de- 


[§§ 20-24 


A deposit made by an agent must, in general, be 
redelivered to the principal on demand,*® although 
the agent instructs the depositary that it is not to 
be delivered without his consent;?7 and an unquali- 
fied refusal to redeliver in such case amounts to a 
conversion.*® In any event, a depositary is not 
justified in retaining the res as against the principal 
of the depositor where such principal has offered 
him a bond of indemnity, satisfactory to him, against 
the claim of the agent.*® 

[§ 22] (3) To the Public. The depositary is 
bound so to eare for the deposit that the public shall 
receive no injury therefrom.*° 

[§ 23] 4. Duties and Liabilities of Depositor.* 
Known defects in the property, not disclosed to the 
depositary, render the depositor liable to him for 
resulting damages,** but there is no lability where 
the depositor did not know of, and was under uo 
duty to ascertain such defects.4® The depositor is 
not liable for damages caused to a third person by 
the depositary’s negligent use of the property.** 

[§ 24] G. Termination of Deposit.*° The de- 
posit is terminated by a return of the res to the 
depositor,#® although it was deposited for the benefit 
of a third person;*? by the refusal of a proper 
demand made by the depositor;*® by a wrongful 
sale of the res;#® or by the failure £ the depositor 
to remove the res within a reasonable time after 
notice to do so;°° but not by the death of the de- 


3 Allenj N. Y. 6, 8 AmR 511 [rev on other 


grounds 44 Barb. 505]. 


23. Winkley v. Foye, 33 N. H. 171,| mand by the true owner on the de- [a] Reasons for rule.—(1) The 
66 AmD 715; Herrin v. Scandinavian-| positary). agent “could give the defendant no 
American Bank, 65 Wash. 569, 118 32. Oneto y. Delauny, 6 La. 82] authority to detain the property from 
P 648. (under Rev. Civ. Code art 2955);} his principal.’ Ball v. Liney, 48 

[a] Revocation.— The depositor| Jenkinson v. Cope, 7 Mart. (La.) RTEY).2 6; 12, 8*AmR 511. (2) The 
may revoke the designation of a| 284 principals “could, of course, at pleas- 


beneficiary to whom he is under no [a] 
legal obligation in respect to the 
deposit, before a-delivery to him and 
before the depositary has entered 
into such an engagement as creates 
privity with the beneficiary, and 
amounts to an application of the de- 
posit to his use. Winkley v. Foye, 33 
N..H. 171, 66 AmD 715. 

hay Trefftz v. Canelli, L. R. 4 P. C. 


session. 


other. 


Reason for rule—‘The de- 
positor is prima facie the owner of 
the thing deposited, and the posses- 
sion of the depositary 
We cannot therefore believe 
it was the intention of the legislature 
to deprive the presumed owner of the 
enjoyment of his property, 
mere assertion of the right by an- 
Indeed such a construction 


ure revoké! their agency and repos- 
sess themselves of the money at any 
time before it was paid out, and 
place it in the hands of a different 
agent.” Solomon v. Nicholas, 113 . 
Tll. 351, 1 NE 901. 

38. Ball v. Liney, 48 N. Y. 6, 8 
AmR 5611. 

39. Ball v. Liney, 48 N. Y. 6, 8 
AmR 5611. 


is his pos- 


on the 


[a] Thus, where the depositary of 
certain bills of exchange deposited as 
security undertakes to be responsible 
to the beneficiary “until the effective 
encashment of them,’ which is in- 
trusted to the depositor, the deposi- 
tary may allow the depositor to take 
the bills for the purpose of cashing 
them, without being bound to see 
that the depositor hands the money 
over to the beneficiary of the de- 


posit. Trefftz v. Canelli, L. R. 4 
PYICHIZ 7K. 
25. Murdock v. Market, etc., Nat. 


Bank, 76 App. Div. 613, 78 NYS 626. 

26. Comanche State Bank v. Wat- 
kins, (Okl.) 156 P 203 (where a de- 
posit was to be paid out for a stated 
purpose at the direction of the bene- 
ficiary, but before this purpose was 
fulfilled the depositary applied the 
fund to a debt due it from the de- 

Levenson, 


positor). 

27. Rabalsky’ v. 221 
Mass. 289, 108 NE 1050. 

28. Right of action by third per. 
son against bailee generally see Bail- 
ments § 185. 

29.’ Hill v. Hayes, 38 Conn: 532; 
Holden v. Farmers’, ete., Nat. Bank, 
77 N. H. 535, 93 A ,4040, LRA1915B 
309, AnnCas1917F 23, 

{a] Mere suspicion that the prop- 
erty ‘has been stolen, although 
founded on reasonable grounds, is not 
equivalent to knowledge. Hill v. 
Hayes, 88 Conn. 532. 

30. Morrison v. Ashburn, (Tex. 
Civ. A.) 21 SW 993. 


would lead to this strange result, 
that although the depositor could 
not be deprived of the goods while he 
kept them in his own hands, without 
a writ of sequestration obtained as 
the suit of the claimant, he could be 
deprived of them if they were placed 
by him in the hands of a third per- 
son, though the possession of that 
person was confessedly his. Inde- 
pendent of this consideration, it is 
obvious that the contrary rule would 
give rise to, and frequently produce 
the most scandalous collusion  be- 
tweert’ the depositaries and_ third 
parties.” Oneto v. Delauny, 6 La. 32. 

{[b] Mere notice of an adverse 
claim does not oblige the depositary 
to retain the res. Britton v. Aymar, 
23 La. Ann. 63. 

33. Post v. Ketchum, 1 NYLeg 
Obs 261. 

34. Hart v. Norman, 92 Misc. 185, 
155 NYS 238. 

35. Levine v. Klein, 58 Misc. 389, 


‘111 NYS 174 (deposit by husband and 


wife to be paid to the wife when she 
should obtain a divorce or a separa- 


tion). 

36. Taylor v. De Goicouria, 20 
La. Ann. 30. Compare Jenkinson v. 
Cope, 7 Mart. (La.) 284 (holding 
that an undisclosed principal of a de- 
positor has no right to demand the 
res until he has obtained a transfer 
of the right of the depositor, or has 
established his claim in a suit to 
which the depositor is a party). 

87. Solomon vy. Nicholas, 113 Ill. 
51, 1 NE 901; Ball ‘v. Liney, 48 


40. Frammell v. Little, 16 Ind, 251. 

[a] Dangerous animal.—The lia- 
bility to the public of a depositary 
of a dangerous animal is the same 
as if he were the owner. Frammell 
v. Little, 16 Ind. 251. Injuries by 
animals generally see Animals §§ 
314-483. : 

Liability of depositor for injuries 
to third persons see infra § 23. 

41. Rights of depositary against 
bet ee? in general see supra §§ 9-— 


42. Blakemore v. Bristol, ete., R. 
Co., 8 BE. & B. 1035, 92 ECL 1035, 120 
Reprint 385. 

43. MacCarthy v. Youngs, 6 H. & 
N. 329, 158 Reprint 136. 

44. Herlihy v. Smith, 116 Mass. 


5. 
rere: generally see Bailments 
14 


45. Bailments generally see Bail- 
ments §§ 101-104. 
ets of deposit see supra §8$§ 

46. woe v. McClure, 93 Cal. 
133, 28 P77 

47. Graeuny v. McClure, 93 Cal. 
L338 IPL TT7. 

48. Crosswell v. Lehman, 54 Ala. 
363, 25 AmR 684; Nelson v. King, 25 
Tex. 655. 

49. Crumb v. Mitchell, 34 Miss. 
449; King v. Bates, 57_N. H. ae 


Cooper Vv. Willomatt, Wen B 672 
ECL 672, 135 Reprint 706. 
Sale by depositary generally see 
supra § 8. 7 
28 Mise. 


50. De Lemos v. Cohen, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 24-27] 


positor.+ A new contract by which a different re- 
lationship is established between the parties neces- 
sarily terminates the deposit,®? as where a special 
deposit is changed into a general one with the re- 
lationship of debtor and ereditor,>* or into a loan,°4 
or pledge;>> or where the res becomes the property 
of the depositary ;>* or where, under some statutes, 
permission is given to use the res.°7 Until the 
privilege is exercised, a special deposit of money is 
not altered by subsequent permission to use the res 
if the depositary should need it.58 

[§ 25] H. Actions—1l. Right of Action—a. In 
Depositary.®® As a general rule, the depositary has 
a right of action against a third person for loss of, 
or injury to, the thing ‘deposited,® although this has 
been held to depend on whether or not he is respon- 
sible to the depositor therefor;®! but this test has 
been expressly repudiated.®? It has been held that 
a depositary may recover the possession of the res,°* 
and again, that replevin will not, lie,°* especially 
where the depositor does not have title to the res.®° 
A gratuitous depositary has no right of action for 
the value of the use of the property wrongfully 
withheld from him,** nor can he enforce notes de- 


579, 59 NYS 498; Dale v. Brincker- 


Wead. 63. 
hoff, 7 Daly (N. Y.) 45; Roulston 
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® Pa.—Harris v. Smith, 3 Serg. & R. 
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posited with him to indemnify sureties of the de- 
positor.®7 Where a depositary is personally liable 
for the safe-keeping of an irregular deposit by 
the bank or banks to which he is to intrust it, he 
may, even after he has ceased to be a depositary, 
recover in his own personal right on a bond given 
for his personal security by the depositary bank, 
which bond runs jointly and severally to the orig- 
inal depositor, and himself, as the original de- 
positary.°§ 

[§ 26] b. In Depositor.°® A’ depositor may 
maintain an action against any wrongdoer with re- 
spect to the property.7° He may recover the value 
of the use thereof while in the wrongful possession 
of a third person;™ recover damages for the loss 
of,’* or injury to,"® the property; recover the pro- 
ceeds where the res has been converted;’* and re- 
cover the possession of the res itself from those 
claiming under the depositary.7® 

[§ 27] 2. Form of Action or Remedy.7* The 
depositor may maintain assumpsit against the de- 
positary, where for any cause there has been a 
wrongful nondelivery;77 case, where the ground of 
the depositary’s liability is negligence;’® trespass, 
the question is not of possession, but 


of property, although possession may 
be ‘prima facie evidence of prop- 


hes McClelland, 2 HE. D. Smith (N. Y.) 


[a] Sufficiency of notice.—Where 
the depositary heard that the deposi- 
tor was in town and “mailed a note 
to him, at his last place... to come 
to take the property away,” sufficient 
notice . was not shown. Dale. wv, 
Brinckerhoff, 7 Daly (N. Y.) 45, 47. 

§ reas: of res after notice see supra 

51. Farrow v. Bragg, 30 Ala. 261 
(holding that thereafter the deposi- 
tary was not a wrongdoer, but was 
liable only after demand). 

52. Howard v. Roeben, 33 Cal. 399, 
And see cases infra notes 53-58. 

53. Howard v. Roeben, 33 Cal. 399. 

54. Chiles v. Garrison, 32 Mo. 475. 
See also Hathaway v. Brady, 26 Cal. 
581 (where the court does not dis- 
tinguish between a loan and a gen- 
eral deposit, but terms the particular 
transaction a loan). 

[a] Where a depositary mixes the 
money deposited (1) with his own 
funds with the intention of restoring 
an equivalent, the deposit is con- 
verted into a loan for use and con- 
sumption, and the depositary is ab- 
solutely liable for the deposit. Henry 
v. Porter, 46 Ala. 293.. (2) It is oth- 
erwise where the depositary has no 
intention of restoring an equivalent, 
but deposits the fund with a person 
of due credit, and this person makes 
a general deposit. Henry v. Porter, 
supra. 

55. Preston v. Prather, 137 U.S. 
604, 11 SCt 162, 34 L. ed. 788 


56. Parker v. Tiffany, 52 Ill. 286. 

57. Javellana v. Lim, 11 Philip- 
pine 141. 

58. Carlyon v. Fitzhenry, 2 Ariz. 


266, 15 P 273. See also supra § 2. 

59. See generally Actions 1 C. 

p 916. ‘ 

Bailments generally see Bailments 
§§ 116-188. 

Right of action of: 

Receiptor of attached property see 

Attachménts § 645, 

Bailee see Bailments §§ 111, 117, 172. 

60. Ala.—Calhoun v.. Thompson, 
56 Ala. 166, 28 AmR 754; Firemen’s 
Ins. Co. v. McMillan, 29 Ala. 147. 

La.—Johnson y. Imboden, 4 La. 
Ann. 178. 

Md.—Casey y. Suter, 36 Md. 1. 

Mass.—Brewster v. Warner, 136 
Mass. 57, 49 AmR 5; Harrington vy. 
King, 121 Mass. 269. 

N, Y.—Abrahamovitz v. New York 
City R. Co., 54 Misc. 539, 104 NYS 
663; Colvin v. Fargo, 47 Misc. 642, 94 
NYS 377; Faulkner v. Brown, 13 


20. 

Va.—Boyle v. Townes, 9 Leigh (36 
Va.) 158, 

N 9 'N,..S. 


ae 
304. 

[a] Particular actions allowed.— 
(1) Assumpsit for loss or injury. 
Casey v. Suter, 36 Md. 1. (2) Debt, 
by depositary on bond of employee 
who embezzled deposit. Firemen’s 
Ins. Co. v. McMillan, 29 Ala. 147. 
(3) ., Tont,.for\., injuryy «Brewster hv. 
Warner, 136 Mass. 57, 49 AmR 5. (4) 
Trover. Sanford v. Bowles, 9 N. S. 


Sanford v. Bowles, 


04. 

Right of action by bailee generally 
see Bailments §§ 36, 176, 177. 

61. Claridge v. South Staffordshire 
Tramway Co., [1892] 1 Q..B. 422 
(case, for injury). And see Harrison 
v. McIntosh, 1 Johns. (N. Y.) 380, 
385 (where the court, per Kent, Ch., 
said: ‘And if the deposit had been 
made by the rightful owner, it is 
very questionable whether the plain- 
tiff [the depositary] could have 
maintained a replevin for the tak- 
ing, as the deposit was, from his own 
showing, a mere naked bailment for 
safe-keeping, in which case the 
plaintiff could only be answerable for 
gross negligence in regard to his 
trust. Having. no interest in the 
goods deposited, and not being re- 
sponsible to the bailee for the tak- 
ing, there can be no reason why he 
should have an action of trespass or 
replevin’’). 

[a] Under the early common-law 
rule that the depositary was prac- 
tically an insurer of the res, the de- 
positary was vested with a right of 
action. Nicolls vy. Bastard, 2 C. M. & 
R. 659, 150 Reprint 279. 

62. Chamberlain v. West, 37 Minn, 
54, 38 NW 114 (dictum); Abrahamo- 
vitz v. New York City R. Co., 54 Misc. 
539, 541, 10 NYS 663. 

63. Johnson v. Imboden, 4 La. 


Ann. 178. See generally Bailments 
§ 177. 
64. Waterman v. Robinson, 5 


Mass. 303; Harrison v. McIntosh, 1 
Johns. (N. Y.) 380. 

fa] Reason for rule.— “Trover 
may be maintained by him who has 
the possession; but replevin eannot 
be maintained but by him who has 
the property, either general or spe- 
cial.’ Plaintiff “had no interest in 
the goods, but merely had the care 
of them for safe keeping. If his pos- 
session was violated, he might main- 
tain trespass or trover, but he had 
no special property, by which he 
could maintain replevin; in which 


erty.” (Waterman y.. Robinson, 5 
Mass. 303, 304. 


65. Harrison v. McIntosh, 1 Johns. 
CNY.) 7380: 

66.. Johnson v. Imboden, 4. La. 
Ann. 178, 

67. Knickerbocker Trust Co. Vv. 


Polley, .26 Misc. 282; 57 NYS 85. 

68. Bort v. McCutchen, 157 Fed. 
182, 84 CCA 630 [certiorari den 209 
U. S. 547, 28 SCt 758, 52 L. ed. 920] 
(where the original depositary was 
the head banker of a beneficial as- 
sociation). 

69. Right of action in bailor gen- 
erally see Bailments §§ 106, 110, 172. 

Title and right of property gener- 
ally see supra § 8. 


70. Story Bailm. § 94. : 

71. Johnson v. Imboden, 4. La. 
Ann. 178. 

72. Coykendall v. Eaton, 55 Barb. 
(N. Y.) 188, 37 HowPr 438; <Abra- 


hamovitz v. New York,City R. Co., 54 
Misc. 539, 104 NYS 663 (dictum). 

73. Mears 'v. London, ete., R.Co., 
11 C. B..N. S. 850, 108 ECL 850,°142 
Reprint 1029. ‘ 

74. Seavey v. Dana, 61 N. H. 339. 

75. Calhoun v. Thompson, 56 Ala. 
166, 28 AmR 754; Gottlieb v. Hart- 
man, 3 Colo. 53; Lallande yv. Mc- 
Master, 16 La. 527; Heacock v. Wal- 


keris vier (Vite) ooss 
[a] Recovery from particular 
persons: (1) Creditor of depositary. 


Lallande v.. McMaster, 16 La. 527. 
(2) Depositary’s assignee in insol- 
vency. Rose v. Smith, 20 La. Ann. 
218... (8) . Pledgee of depositary. 
Gottlieb v. Hartman, 8 Colo. 53. (4) 
Purchaser from depositary. Heacock 
v. Walker, 1 Tyler (Vt.) 338. 

P Pere generally see Bailments 

76. See generally Actions §§ 110- 
187; Bailments §§ 118-126. 
y7 Ill.—Baren v. Cain, 15 Ill. A. 

Mass.—Foster v. Essex Bank, 17 
Mass. 479, 9 AmD 168. : 

Minn.—Wickstrom v. Swanson, 107 
Minn. 482, 120 NW _ 1090. 

Oh.—Barker v. Cory, 15 Oh. 9. 

W. Va.—Belmont Coal Co. y. Rich- 
ter, 31 W. Va. 858, 8 SE 609. 

[a] An agreement to pay for the 
property, converting the deposit into 
a sale, renders the rule especially 
applicable. Parker y. Tiffany, 52 Ill. 


286. 

Assumpsit generally see Assump- 
sit, Action of 5 C. J. p 1878. 
| 78. Brown v. Waterman, 10 Cush. 
(Mass.) 117; Wickstrom v. Swanson, 


574 [18C.J.] 


where the depositary destroyed the property;7° 
trover, where there has been an unauthorized use;°° 
or a wrongful detention of the res after a demand 
for its return,®! but not where the ground of the 
depositary’s liability is negligence ;®? and an action 
in the nature of trover against the executor of a 
deceased depositary who held a special deposit of 
money, where there was no default at the time of 
the death.8? The depositor may also maintain an 
action for money had and received against a third 
person to whom a deposit of money has been de- 
livered, where, the tort has been waived.8+ The 
beneficiary of the deposit may maintain an equit- 
able action for the possession of the deposit in 
specie where it is without ascertainable market 
value,®®> although ordinarily equity has no juris- 
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[§§ 27-29 


faithful performance of a contract, it is not neces- 
sary for the beneficiary thereof to have his damages 
ascertained and determined in an action against the 
depositor before suing the depositary.8® A deposi- 
tary waives the right to have the amount due a third 
person adjusted before becoming liable for the bal- 
ance to the depositor, where he makes a premature 
and alleged excessive payment to the third per- 
son.°° 

[§ 29] b. Demand and Refusal.°t A proper 
demand ® and a refusal thereof,®* or an adverse 
claim or position of hostility,®* are, in general, con- 
ditions precedent to a right of action against a de- 
positary. Silence of the depositary in the face of a 
proper demand is equivalent to a refusal;°° but a 
refusal properly qualified does not warrant the 


diction over deposits.%° 
Interpleader. 


[§ 28] 
eral.8§ 


107 Minn. 482, 120 NW 1090; Kelsey 
v. Griswold, 6 Barb. (N. Y.) 436; 
Bromley v. Coxwell, 27> B. & P. 438, 
126 Reprint 1372; Ross v. Johnson, 5 
Burr. 2825, 98 Reprint 483; Severin 
v. Keppell, 4 Esp. 156; Anonymous, 
2 Salk. 655, 91 Reprint 557. 

Bailor’s action of case see Bail- 
ments § 120. 

Case generally see Case, Action on 
AEDES COs rt pes e pan Fe 


sree Setzar v. Butler, 27 N. C. 

80. Schermer v. Neurath, 54 Md. 
491, 39 AmR 397; Cicalla v. Rossi, 10. 
Heisk. (Tenn.) 67. 


Bailor’s action of trover generally 
see Bailments § 122 

Trover generally see Trover and 
Conversion [38 Cyc 1997]. 

81. Crosswell vy. Lehman, 54 Ala. 
363, 25 AmR 684; Foster. v. Essex 
Bank, 17 Mass. 479, 9 AmD 168; Nel- 
son v. King, 25 Tex. 655; Dohorty v. 
Madgett, 58 Vt. 323, 2 A 115. 

82. Brown v. Waterman, 10 Cush. 
(Mass.) 117; Wickstrom yv. Swanson, 
107 Minn. 482, 120 NW 1090; Kelsey 
v. Griswold, 6 Barb. 
Bromley v. Coxwell, 
126 Reprint 1372; Ross v. Johnson, 5 
Burr. 2825, 98 Reprint 483; Severin 
v. Keppell, 4 Esp. 156; Anonymous, 2 
Salk. 655, 91 Reprint 557. 

83. Stevens v. Stevens, 132 Mo. A. 
624, 112 SW 35 (where the court 
stated that this was the only rem- 
edy available when the res could not 
be identified). 

84. Seavey v. Dana, 61 N. H. 339. 

Waiver of tort generally see Ac- 
tions §§ 158, 169. 

85. Kelly v. Illinois State Trust 
Co., 215 Fed. 567, 131 CCA 635 (where 
the depositary admitted that it held 
stocks and bonds for the benefit of 
plaintiff but wrongfully claimed a 
liem thereon). 

‘86. Kelly v. Illinois State Trust 
Co., 215 Fed. 567, 131 CCA 635, See 
also Bailments § 124. 

87. Powell v. Robinson, 76 Ala. 
423; Mulcahy v. Devlin, 2 NYCityCt 
218 [app dism 103 N. Y. 646 mem] 
ore génerally Interpleader [23 Cyc 

88. See generally Actions §§ 72-— 
a, Bailments §§ 127-132, 178, 186- 


89. Bushnell v. Chautauqua Coun- 
ty Nat. Bank, 74 N. Y. 290 [aff 10 
Hun 378]. 


90. Pollock v. Carolina Interstate | 


“Bldg., etc., Assoc., 48 S. C. 65, 25 SH 
977, 59 AmSR 695.1} 

91. See generally Actions §§ 745 
83; Bailments §§ 128-131. 

92. U. S.—Irish v. Utica Citizefis’ 
Trust Co., 163 Fed. 880 

Ala. —Wright v. Paine, 62 Ala. 340, 
34 AmR 24; Farrow v. Bragg, 30 Ala. 


The depositary may compel the de- 
positor and an adverse claimant to interplead.®* 

3. Conditions Precedent—a. 
Where a deposit is made to secure the 


bringing of an action against him.°® 
generally necessary in the case of an irregular 
A demand, however, is not necessary 
where the depositary has put it out of his power to 
return the property,®® either by an actual conver- 


deposit.®? 
In Gen- 


261; Stewart v. Frazier, 5 Ala. 114. 
Ark. ——McLain v. Huffman, 30 Ark. 
8 


Cal.—Burke v. McGuire, 154 Cal. 
456, 467, 98 P 21 [cit Cyc]; Millet 
v. Bradbury, 109 Cal. 170, 41 P 865; 
Zuck v. Culp, 59 Cal. 142; Schroeder 
v. Jahns, 27 Cal. 274. 

Conn,—Starkey v. Peters, 18 Conn. 
181. 

Ga.—Montgomery v. Evans, 8 Ga. 


78 
Ill.—Selleck v. Selleck, 107 Ill. 389; 
Waldron v. Alexander, 35 Ill. A. 319 
[aff 136 Ill. 550, 27 NE 41]; Bartlett 
v. Wright, 29 -Ill. A. 339. 
Me.—Hosmer v. Clarke, 2 Me. 308. 
Mo.—Stevens v. Stevens, 132 Mo. A. 
624, lg SW_ 35. 
N. Fg eer v. Whittier, 31 
ne 


N. ms: qe 
yg utiey v. Fry, 100 N. 

26D. "3 NE 186; Payne v. Gardiner, 29 
N. Y. 146; Sheldon v. Heaton, 88 Hun 
535, 34 NYS 856; Phelps v. Bostwick, 
22 Barb. 314; Birch v. Hall, 3 NYS 
747; Wiltsie v. Wiltsie, 12 NYSt 144, 
6 Dem. Surr. 255 [aff 1 NYS 5591; 
Brown v. Cook, 9 Johns. 361. 

Oh.—Morris v. Bills, Wright 343; 
Bassett v. Baker, Wright 337. 

S. C.—Smith .v. Steen, 38 S. C. 361, 
16 Fe 1003; West v. Murph, 21 8. C. 

Tenn.—Goodwin v. Ray, 108 Tenn. 
614, 69 SW 730, 91 AmSR 761; Moore 
v. Fitzpatrick, 7 Baxt. 350 (dictum); 
Hunter v. Sevier, 7 Yerg. 127. 
seer ieee v. Magette, 25 Tex. 

ov. 
Rie SORE eR v. Partridge, 21 Vt. 
Eng.—Cullen v. Barclay, L. R. 10 
Tr. 224. 

Time of demand see Limitations of 
Actions [25 Cye 1097]. 

93. Ala.—Farrow v. Bragg, 30 Ala. 
261; Stewart v. Frazier, 5 Ala. 114. 
Ark. —McLain v. Huffman, 30 Ark. 
428 

Cal.—Millet v. Bradbury, 109 Cal. 
170, 41 P 865; Zuck v. Culp, 59 Cal. 
142 Schroeder v. Jahns, 27 Cal. 274. 

Conn. —Starkey v. Peters, 18 Conn. 


181. 
soi Tein v. Wright, 29 Ill. A. 


Me.—Hosmer v. Clarke, 2 Me. 308. 

Mo.—Stevens v. Stevens, 132 Mo. 
A. sea 112 SW 35. 

H.—Whittier v. Whittier, 31 
N. Ni 452. 

N. Y.—Boughton v. Flint, 74 N. Y. 
476, 5 AbbNCas 215; Phelps v. Bost- 
wick, 22 Barb. 314; Brown v. Cook, 9 
Johns. 361. 

Oh.—Morris v. Bills, Wright 343; 
Bassett v. Baker, Wright 337. 

S. C.—Smith v. Steen, 38 S. C. 361, 
ae ae 1003; West v. Murph, 21''8. Cc. 


A demand is 


Tenn.—Moore v. Fitzpatrick, 7 
Baxt. 350 (dictum). 
ae Vt.—Jackman vy. Partridge, 21 Vt. 


Eng.—In re Tidd, [1893] ra Ch. 154; 
Cullen v. Barclay, L. R. 10 224, 

See generally Actions § +e 

[a] Sufficiency of refusal.— Where 
the depositary denies having pos- 
session of the property but does nou 
intimate that he has lost it, or that 
anything has happened to discharge 
his obligation to deliver, the answer 
involves a denial of the bailment and 
amounts to a refusal to deliver the 
property; at least a jury is author- 
ized so to find. Dunlap v. Hunting, 2 
Den. (N. Y.) 6438, 43 AmD 763. 

94. Schroeder v. Jahns, 27 Cal. 
274; Goodwin v. Ray, 108 Tenn. 614, 
69 SW 730, 91 AmSR 761 (dictum). 

95. Higgins v. Emmons, 5 Conn. 
76, 19 nee ye Dunlap v. Hunting, 2 


Den. (NY 643, 43 AmD 763. 

96. Ball v. Liney, 48 N. Y. 6, 8 
AmR 511. 

97. Campbell v. Whoriskey, 170 


Mass. 638, 48 NE 1070; Gutch v. Fos- 
dick, 48 'N:'J. Hq. 353, 22 A! 5907 27 
AmSR 473; Rusling v. Rusling, 42 
N. J. Eq. 594, 8 A 584; Munger v. 
Albany City Nat. Bank, 85 N. Y. 580; 
Boughton v. Flint, 74 N. Y. 476, 5 
AbbNCas 215; Payne v. Gardiner, 29 
N. Y. 146; In re Waldron, 28 Hun 
(N. Y.) 481; Sullivan v. Fosdick, 10 
Hun (N. Y.) 173; In re Tidd, [1893] 
3 Ch. 154. See generally Banks and 
Banking § 366. 

[a] Reasons for rule—(1) “The 
reason assigned by the learned judge, 
why a_ special demand should be 
made, in such case, is ‘that no one 
could desire to receive money in de- 
posit, for an indefinite period, with 
a right in the depositor to sue the 
next moment, and without any prior 
intimation that he wished to recall 
the loan.’ This presents the whole 
argument; the injustice of the op- 
posite rule is so apparent, that it 
needs but to be stated in order to be 
rejected.”” Payne vy. Gardiner, 29 
N. Y. 146, 170. (2) “The money was 
not loaned to the testator at his re- 
quest, but was being kept by him for 
his wife at her request, and he was 
not in default in not paying it over 
until she should demand it, as he was 
requested to keep it until then.” 
Boughton v. Flint, 74 N. Y. 476, 482, 
5 AbbNCas 215. 

98. Stewart v. Frazier, 5 Ala. 114 
(dictum); Delamater v. Miller, 1 Cow. 
(N. Y.) 75, 18 AmD 512, 

[a] Reason for rule.—‘'The rea- 
son of this is apparent. The law 
never requires a nugatory act to be 
done; it is therefore unnecessary to 
demand a return of that which has 
ceased to exist, or which the bailee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 29-32] 


sion of it to his own use ® or by a negligent injury 
to it.1 It has also been held that a demand is not 
necessary where the deposit is for a definite time,” 
or where the deposit creates a debt payable on de- 
mand, the demand made by the suit being sufficient.* 
A demand, however, need not be made at the 
place where the res is to be delivered,* and if it is 
reasonably made, the place is immaterial.’ Where 
the depositary is absent from the state, the demand 
need not be personal, but may be made at his resi- 
dence or place of business. A demand by the de- 
positor’s administrator for the effects of his deced- 
ent, coupled with a statement that he holds a paper 
calling for a certain sum of money, is a sufficient 
demand for that money.’ 

[§ 30] 4. Limitation and Laches. The period 
of limitations depends upon the local statutory regu- 
lations... Where a deposit is for an indefinite period, 
the depositor cannot ordinarily be deemed guilty of 
laches in delaying in terminating it.° 

[§ 31] 5. Defenses—a. In General.1° It is a 
good defense to an action at law by joint depositors 
that the res has been delivered to one of them." 
In an action to recover the res, the depositary may 


has put it out of his power to return, 
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not plead a defense for a person not a party to the 
action,!? except by his authority.1* Where the 
goods have been seized on legal process against the, 
depositor, the depositary, although he has been 
guilty of a previous conversion, can set up this sale 
in mitigation of damages,!4 unless the seizure was 
at the instance of the depositary or on process in his 
favor.> But in such ease it is no defense that 
the res has been seized or sold on execution against 
a third person, where in fact the depositor is the 
true owner.'® A lien for unpaid charges of the 
depositary is a good defense to an action of trover.!7 

[§ 32] b. Want or Invalidity of Depositor’s 
Title.t® As a general rule, a depositary is estopped 
to assert as a defense to an action by the depositor 
that the latter did not have title at the time the 
deposit was made,’® especially where the depositary 
expressly agrees to keep the res for the benefit of 
the depositor,?° or to return it to him.2!_ The pre- 
éxisting title affords no defense whether such title 
was in the depositary himself,?? or in a third per- 
son,?* although subsequently "acquired by the de- 
positary. Tt is a defense, however, that the prop- 
erty has been restored to the true owner,2® or that 


never lies unless there has been a 


by his own act.” Stewart v. Frazier, 
5 Ala. 114, 116. 

Circumstances obviating necessity 
for demand generally see Actions § 
80; Bailments § 128. 

99. Ala. —Stewart v. 
Ala. 114 (dictum). 
ace —McLain v. Huffman, 30 Ark. 

Conn.—Starkey v. Peters, 18 Conn. 


181 

ino .—Montgomery v. Evans, 8 Ga. 
lll.—Monmouth First Nat. Bank v. 

= es 118 Ill. 625, 9 NE 186. 

a H.—Giles v. Merrit, 59 N. H. 


Mine Y.—Payne v. Gardiner, 29 N. Y. 

Oh.—Morris v. Bills, Wright 343; 
Bassett v. Baker, Wright 337. 

Tenn.—Cobb v. Wallace, 5 Coldw. 
539, 98 AmD 435; Garvin v. Lutrell, 
10 "Humphr. 16. See also Goodwin 
v. Ray, 108 Tenn. 614, 69 SW 730, 91 
AmSR 761 (dictum to the effect that 
a conversion known to the deposi- 
tor will excuse a demand). 

Tex.—Browne v. Johnson, 29 Tex. 
40. 

Vt.—Jackman v. Partridge, 21 Vt. 
558. 

{a] The loss of a special deposit 
of money because of the depositary’s 
unauthorized attempt to transmit it 
to the depositor at a distant place 
does not justify an actidn without a 
previous demand. Stewart v. Frazier, 
5 Ala. 114. 

1. Warner v. Dunnavan, 23 Ill. 
380. 

2. Goodwin v. Ray, 108 Tenn. 614, 
69 SW 730, 91 AmSR 761 (dictum). 

3. Moore v. Fitzpatrick, 7 Baxt. 
(Tenn.) 350. 

4. Higgins v. Emmons, 5 Conn. 
76, 18 AmD 41; Dunlap v. Hunting, 2 


Frazier, 5 


Den. (N. Y.) 643, 43 AmD 763. 
5. Higgins v. Emmons, 5 Conn. 76, 
13 AmD 41; Dunlap v. Hunting, 3 


Den. (N. Y.) 643, 43 AmD 763. 

6. Mason v. Briggs, 16 Mass. 453. 

7. ae ries § v. Knott, 114 Cal. 612, 
46 P 5 

8. eae statutory provisions; and 
Bernard y. Boagni, 20 La. Ann. 1125; 
Battle v. lecattord: 68 Mo. 280; In re 
Waldron, 28 Hun (N. Y.) 481. 

Limitations of actions on deposits 
generally see Limitations of Actions 
[25 Cye 1096]. 

Time to sue and limitations in case 
of bailments generally see Bailments 
§ 133. 

9. Gutch v. Fosdick, 48 N. J. Ea. 
353, 22 A 590, 27 AmSR 473. 

"aches generally see Equity [16 


Cye 150]. 
10. Bailments generally see Bail- 
ments §§ 134-138, 179. 
11. Brandon v. Scott, 7 E. & B. 
234, 90 ECL 234, 119 Reprint 1234. 
12. Cal.—Wetherly v. Straus, 93 
Cal. 283, 28 P 1045. 
La.—Ducros v. Gottschalk, 25 La. 
Ann. 233. 
st Mass.—Brown v. Thayer, 12 Gray. 


N. J.—Hendricks v. Mount, 5 N. J. 
L. 864, 8 AmD 623. 

N. Y.—McKay v. Draper, 27 N. Y. 
256;- Mercantile Trust Co. v. Atlan- 
tic "Trust Co., 86 Hun 213, 33 NYS 


252. 
Eng.—Ex p. Davies, 19 Ch. D. 86. 
[a] Applications. — (1) Defense 


that the bill of sale to the depositor 
was in fraud of the creditors of the 
transferrer. Hendricks v. Mount, 5 
N. J. L. 864, 8 AmD 623. (2) Defense 
that the bailment was fraudulent as 
to the depositor’s creditors. Brown 
v. Thayer, 12 Gray (Mass.) 1. (3) 
Where money is deposited with one 
person to be delivered to another 
on a third person’s expressing his 


satisfaction with certain documents, | 
the depositary cannot defend an ac-}; 3 


tion for the res by the beneficiary 
on the ground that the expression of 
satisfaction by the third person was 
in fraud of the depositor’s rights. 
McKay v. Draper, 27 N.. Y. ‘ 

13. Wetherly v. Straus, 93 Cal. 
283, 28 P 1045 (dictum); Palmtag v. 
Doutrick, 59 Cal. 154, 43 AmR 245. 

14. Ball v. Liney, 48 N. Y. 6, 8 
AmR 611. 

[a] Reason for rule—‘It would 
be unjust for the owner to recover 
the value of the property after he 
has thus had the benefit of it. It 
is not the fact of the seizure that 
gives the defense, but that it has 
been seized under such circumstances 
that the owner has_ had, or could 
have, the benefit of it.” Ball v. 
Liney, 48 N. Y. 6, 14, 8 AmR 511. 

15. Ball v. Liney, 48 N. Y. 6, 8 
AmR 511. 

16. Wetherly v. Straus, 93 Cal. 
283, 28 P 1045; Ball v. Liney, 48 N. Y. 
6, 8 AmR 511 

[a] Even where there has been no 
previous conversion, the fact that 
the res has been garnished as the 
property of a third person is no de- 
fense where the depositor is the true 
owner thereof, and no notice had been 
given to him prior to his demand. 
Wetherly v. Straus, 93 Cal. 283, 28 P 
1045.. 

17. Jeems v. Lewis, 13 Ga. A. 456, 
79 SE 235. ; 

[a] Beason for rule,— “Trover 


conversion. There is no conversion 
as long as the party in possession 
has _a right to retain the chattel 
against the person claiming the right 
to recover it. ... The defense is a 
legal and not an equitable defense, 
and the court needs no equitable jur- 
isdiction to enforce it. - In the 
present case the defendant is not 
seeking to recover anything from the 
plaintiff, but merely to hold the goods 
until her lien is satisfied. This she 
has a right to do.” Jeems v. Lewis, 
13 Ga. A. 456, 457, 79 SE 235. 

Right to lien see supra § 10. 


18. Title to deposit see supra § 8. 
19. Powell v. Robinson, 76 Ala. 
423; Calhoun v. Thompson, 56 Ala. 


166, 28 AmR 754; Croswell v. Leh- 
man, 54 Ala. 363, 25 AmR 684; Gra- 
ham v. Williams, 21 La. Ann. 594; 
Bricker v. Stroud, 56 Mo. A.. 183; 
Sherwood v. Neal, 41 Mo. A. 416. 

20. Hendricks v. Mount, 5 N. J. 
L. 864, 8 AmD 623 (where the court 
said: “He must comply with his con- 
tract’). 

21. McCafferty v. Brady, 19 Wkly 
sie 553 [aff 5 Pa. Cas. 565, A 


22. Haas v. Altieri. -2 Mise. 252, 
21 NYS 950 [aff 19 NYS 687]. 


23. Cal.—Wetherly v. Straus, 93 
Cal. 283,28 P 1045. 

Mo.—Dougherty v. Chapman, 29 
Mo. A. 233; Cole v. Wabash, etce., R. 
Co., 21 Mo. A. 443. 

Pa.—McCafferty v. Brady, 5 Pa. 


Bey: 565, 9 A 37 [aff 19 WklyNC 
Va.—Tancil v. Seaton, 28 Gratt. (69 
Va.) 601, 26 AmR 380. 
Eng.— Armory v. Delamirig, « Str. 
505, 93 Reprint 664. 3 
{a] Lost goods.—Such rule ap- 
plies to a deposit of lost goods to 
which there is no adverse claim. 
Tancil v. Seaton, 28.Gratt. (69 Va.) 
601, 26 AmR 3880; Armory v. Dela- 
mirie, 1 Str. 505, 93 Reprint 664. 
Finding lost goods generally’ see 
Finding Lost Goods [19 Cyc 5385]. 
24. Nudd v. Montanye, 38 Wis. 
511, 20 AmR 25. 
25. U. S.—Hentz v. The Idaho, 93 
U. S. 575,28 L. ed. 978. 
Ala.—Powell v. Robinson, 76 Ala. 
423: Calhoun v. Thompson, 56 Ala. 
166, 28 AmR 754; Croswell v. Leh- 
man, 54 Ala. 363, ‘25 AmR 684. 
Mo.—Pulliam. v. Burlingame, 81 
Mo. 111, 51 AmR 229; Matheny v. 
Mason, 73 Mo. 677, 89 AmR 541. 
Nebr? _Shelienberg v... Fremont, 
. Co., 45 Nebr. 487, 63 NW 859, 


¥.—Bliven v. , Hudson River R. 
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the depositor has, since the making of the deposit, 
parted with his title either to a third person *° or to 
the depositary himself.277 Want of title in either 
the depositor or the depositary is a good defense in 
an action of replevin brought by the latter against 
a third person.”*® 

[6 33] c¢. Set-Off and Counterclaim. The usual 
rules pertaining to counterclaims apply in actions 
involving deposits.2® A depositary has ordinarily 
no right to set off in discharge of his obligation 
as depositary credits or claims growing out of trans- 
actions distinct from the deposit.2° But he may 
set off or counterclaim for his services rendered and 
expenses paid at the request of the depositor, in 
caring for the depositor’s property.*+ 

[§ 34] 6. Parties.*2 The general rules as to 
who may be a party plaintiff apply in an action rela- 
tive to a deposit.2 Money deposited by one person 
to be paid to another upon a contingency cannot 
be recovered by that other, but must be sued for by 
the person who made the deposit.** The rule may 
be otherwise where actions may or must be brought 
in the name of the real party in interest,?* and where 
a person for whose benefit a contract is made may 
sve thereon.*® Where the res is to be delivered 
only on the joint order of the depositors, all must 
join in an action to recover.*7 Where there are con- 
flicting claims by the depositor and the beneficiary 
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[§§ 32-35 


for the deposit, the other is a proper ** and neces- 
sary party ;** but a defect of parties may be waived 
by failure to object on or before the trial? Where 
one depositor, as alleged true owner of a deposit, 
made pursuant to an agreement void as against 
public policy, sues for the return of the deposit, 
the other depositor is not a necessary party.** 

[§ 35] 7. Pleading +? and Proof.** The com- 
plaint, declaration, or petition in an action on a 
deposit is governed by the rules regulating suck 
pleadings in actions on other bailments.** In an 
action to recover the res, the complaint or declara- 
tion should allege the performance of all condi- 
tions precedent to the right to delivery of the 
deposit,** and that the depositary was duly notified 
thereof ;*® but it need not allege the tender of com- 
pensation to the depositary,** possession of the prop- 
erty by the depositary at the time of the demand,** 
ownership of the res in the depositor in an action by 
such depositor,*® or the depositary’s vocation.*° 
Extreme technicality is not required in pleading the 
making of a technical ‘‘deposit,’’** the actual re- 
ceipt of the deposit by the depositary,®>? or the 
right to the immediate possession of the prop- 
erty.>? 

Replication.»* Where in an action of replevin 
the plea asserts title in a third person, a replication 
is insufficient which states that plaintiff was a de- 


im an action by one of them against the depositary | positary, but does not allege any property in the 


Co, 26 N. Y. 403, 2 Transcr. A. 179;;ise—A common-law action may. not, 


Bates v. Stanton, 8 N. Y. 


[a] Complaints held sufficient (1) 


Super. 79;| be brought, on the promise of a de-|in action of replevin by depositor 


Beardslee v. Richardson, 11 Wend. 25, | positary to incemnify a certain per-| against depositary. Bates v. Capital 


gerd) 596; Edson y. Weston, 7 Cow. | 
Eng.—Biddle v. Bond, 6 B. & S§S.| cargo. 


Z ERC 573; Shelbury..v.. Scotsford, 


son against the loss of a cargo, by | State Bank, 18 Ida. 429, 110 P 277. 
another person as the owner of thei (2) Plaintiff states a cause of action 
Leonard v. 
225, 118 ECL 225, 122 Reprint 1179,| Bank, 70 N. J. L. 660, 59 A 143. 

34. Clary v. Allison, 2 N. C. 111. 


Camden Nat.| for breach of a contract of deposit 


by alleging the intrusting of. prop- 


Yelv. 22, 80 Reprint 17. 

26. Pulliam v. Burlingame, 31 Mo. 
111, 51 AmR 229; Higgins v. Turner, 
61 Mo. 249; Cole v. Wabash, etc., R. 


Co., 21 Mo. A. 443. . i 
27. Bricker y. Stroud, 56 Mo. A.}| 
Bee: Burnett v. Fulton, 43 N. C. 


28. Harrison v. Mcintosh, 1 Johns.) 
CN. Y.), 280. / 
29. Wickstrom v. Swanson, 107) 
Minn. 482, 120 NW 1090. See gener-| 
$18) Set-off and Counterclaim [34 eye} 


[a] A malicious prosecution on 
the charge of embezzling the deposit! 
has been aHowed apparently without 
objection to be the basis for a coun- 
terclaim in an action to recover the 
deposit. Wickstrom v. Swanson, 107 
Minn. 482, 120 NW 1090 (counter- 
claim not submitted, however, for in- 
sufficiency of evidence). See gener- 
ally Set-off and Counterclaim [24 Cyc 
708 note 89]. 

20. Conner v. Winton, 7 Ind, 523; 
Copeland y. Bleakley, 10 La. A. (Or- 
leans) 142; Fox vy. Reed, 2 Grant 
(Pa.) $1. 

{4] Slander. — The slanderous 
charge that the depositary stole the} 
money may not be counterclaimed in| 
an action to recover the deposit. 
Conner v. Winton, 7 Ind. 523; 

31. Birch v. Halli, 3 

{a] Bole applied — 
against a2 person who has collected | 
notes and holds the proceeds as a 
deposit, he may couriterclaim for his 
services rendered and expenses paid 
at the request of the depositor, in 
making such collection, in paying the 
debts of the depositor, and in pre- 
serving the depositor’s property. 
Birch v. Hall, 3 NYS 747. 

82. See generally Bailments § 139; 
Parties (20 Cye 1}. 

23. Leonard y. Camden Nat. Bank, 
10 N. J. L. 666, 59 A 143. See gen- 
orally Parties ‘ag Cye 21 et seq]. 

{a2} Action stranger to prom- 


— 


35.. See Parties [30 Cyc 44 et seq]. 
_36. See Contracts §§ 815-820; Par- 
ties [20 Cyc 45 et sea]. 

37. Rand vy. Raleigh State Nat. 
Bank, 77 N. C. 152; May v. Harvey, 
13 East 197, 104 Reprint 345; Bran- 
don y. Scott, 7 E. & B. 234, 90 ECL 
234, 119 Reprint 234. 

38. Kuter v. Holton State. Bank, 
96 Kan. 485, 152 P 662 (action by 
depositor). 

39. Dean v. Clarke, 5 La. Ann. 
105; Leonard v. Camden Nat. Bank, 
70 N. J. L. 660, 59 A 143; Bushnell v. 
Chautaugua County Nat. Bank, 74 
ae 290; Vanoni vy. Alter,.107 NYS 

40. Bushnell vy. Chautauqua Coun- 
ty Nat. Bank, 74 N. Y. 290 [mod 10 


Hun 378]. See generally Parties [30 
Cye 144]. 
41. Levine v. Klein, 53 Misc. 339, 


111 NYS 174 (action by a wife to re- 
cover a deposit made by her and her 
husband to be paid to her on her 
6, ed a divorce or a separa- 
tion). 

[a] Beason for rule—*Certainly 
the litigation does not conclude any 
person not a party to the action, but 
as between the stakeholder and the 
plaintiff the title to the fund in 
question may be resolved and found 
by the jury. This, of course, is not 
res adjudicata as against the hus- 
band in any other action. A motion 
in interpleader would have remedied 
the defendant's situation.” Levine v. 
Ge 53 Misc. 389, 290, 111 NYS 

42. See generally Bailments | 3% 
140-149, 181; Pleading [31 Cye 1f. 

43. See generally Bailfnents §§ 
150, 153; Pleading [31 Cyc 670]. 

44. Bates y. Capital State Bank, 
18 Ida. 429, 110 P 277; Wickstrom v. 
Swanson, 107 Minn, 482, 120 NW 
1090; Ellis v. National Exch. Bank, 
3% Tex. Civ. A. 619, 86 SW 776.. See 
generally Bailments $§ 140-143. And 
see Pleading [31 Cye 92 et seq]. - 


erty to defendant on his promise to 


keep it safely and. return it on de- 
mand, and the making and the re- 
fusal of the demand. Wickstrom v. 
Swanson, 107 Minn. 482, 120 NW 


45. Kiefer v. Laventhal, 110 Cal. 
667, 43 P 205; Carle v. Bearce, 33 Me. 
337; Street v. Farmers’ El. Co., 33 
S. D. 601, 146 NW 1077. 

Pleading performance of conditions 
generally see Bailments § 141; Plead- 
ing [31 Cyc 107}. 


46. Carle v. Bearce, 33 Me. 337 
(action by beneficiary). 

47. Moody v. Keener, 7 Port. 
(Ala.) 218. 

48. Moody vy. Keener, 7 Port. 
(Ala.) 218. 

49, Coldiron v. Treadway, 39 SW 


832, 18 KyL 1064. 

50. Coldiron y. Treadway, 39 SW 
832, 138 KyL 1064. 
51. Bates vy. Capital State Bank, 
18 Ida. 429, 110 P 277 (that plaintiff 
“deposited” the res sufficient). 
52. Belmont Coal Co. v. Richter, 
31 W. Va. 858, 8 SE 609. 
{a] Thus an allegation that plain- 
tiff delivered the res to defendant 
and that he promised to take care of 
and return it is sufficient. Belmont 
Coal Co. v. Richter, 31 W. Va. 858) 8 


SE 609. 

53. Bates v. Capital State Bank, 
18 Ida. 429, 110 P 277. 
[a] Allegation held snufficient.—It 
is sufficient to allege a deposit and a 
demand and refusal. Bates y. Cap- 
ital State Bank, 18 Ida. 429, 110 P 
277 (where the court said: “From 
the facts alleged, the implication of 
law instantly arises that the deposit 
was made for safekeeping, and ‘that 
the depositary promised to return 
the deposit on the first authorized de- 
mand or requirement by the deposi- 
tor, and that immediately on demand 
the depositor was entitled to the 
possession of the thing deposited’). 

54. See generally Pleading 3 
Cyc 241]. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 35-37] 


depositor nor any authority in him to make the de- 


posit.®> 


Proof. The proof must correspond substantially 


to the pleadings.°¢ 
[§ 36] 
den of Proof.°7 


alleged conversion, 


title in a third person.** 


on a general deposit.®® 


8. Evidence—a. Presumptions and Bur- 
The rules relative to presumptions 
and burden of proof in regard to bailments gen- 
erally apply in an action on a deposit.®s 
tion against a depositary, the burden is on plaintiff 
to prove the bailment,®® the performance of condi- 
tions precedent to the right of action,®® and the 
in an action for conversion.*! 
But it is incumbent on defendant to prove matters 
of defense alleged by him,*? such as a paramount 
A depositor suing for 
the return of specific property must be able to iden- 
tify it,°* but this rule does not apply in an action 
Proof of the making of the 
deposit, and of a demand and refusal to return the 
res, makes out a prima facie case and renders an 
explanation by the depositary necessary ;°° at least, 
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ized in finding that the depositary has converted or 
disposed of the res.*? 
shows a cause of loss for which he is not respon- 


But where the depositary 


sible in the absence of negligence on his part con- 


In an ac- | contrary.®® 


this.72 


[§ 37] 


in the absence of an explanation, the jury is author- 


55. ee v. McIntosh, 1 Johns. 
“Duncan v. Magette, 25 Tex. 
See generally Pleading [31 Cyc 


[a] Goan and deposit.—Plaintiff 
who pleads a loan on interest may 
not recover on proof of a special de- 
posit of money. Duncan vy. Magette, 
25 Tex. 245, 

57. See generally Bailments §§ 
154-166; Evidence [16 Cye 821]. 

58. See generally Bailments  §§ 
154-161; Evidence [is Cye 926, 1050]. 

59. Jefferson v. Hale, 31 Ark. 286; 
Bates v. Capital State Bank, 18 Ida. 
S29 dd OUP 27%, 279. [eit, Cyc]; Dart 
v. Lowe, 5 Ind. 131. 

[a] Prima facie case.—Proof that 
at the time of the death of defend- 
ant’s intestate there was in his house 
a bag containing a purse in which 
was the exact amount of the alleged 
deposit, both labeled in intestate’s 
writing with plaintiff's name, makes 
a prima facie case of deposit. Grimes 
v. Booth, 19 Ark. 224 

60. Schroeder v. Jahns, 27 Cal. 
274; Bates v. Capital State Bank, 18 
Ida, 429, 110 P 277; "279 [cit Syed: 
Beller v. Schultz, 44 Mich., 529, 7 
NW 225, 38 AmR 280. 

61. Jefferson v. Hale, 31 Ark. 286; 
Jackson v. Eighmie, 10 NYSt 359, 
27 NYWklyDig 193. 


62. See cases infra note 63. 
63. Jackson v. Jackson, 97 Ala. 
372, 12 S 437; Young v. East Alabama 


R. Co., 80 Ala. 100; Powell v. Robin- 
son, 76 Ala, 423; Calhoun v. Thomp- 
«son, 56 Ala. 166, 28 AmR 754; Cross- 
well v. Lehman, 54 Ala. 363, $5 AmR 
684; Wetherly v. Straus, 93 Cal. 283, 
28 "P 1045: Wilson y. Anderton, 1 
B. & Ad. 450, 20 ECL 555, 109 Re- 
print 855. 

zamente generally see Bailments 

61 


64. Williams v. Landry, 18 La. 
Ann. 208; Tancil v. Seaton, 28 Grait. 
(69 Va.) 601, 26 AmR 380. See gen- 
erally Replevin [84 Cyc 1359]. 

65. Dougherty v. Vanderpool, 385 
Miss. 165. 

66. Ida.—Bates.v. Capital State 
Bank, 18 Ida. 429, 110 P 277, 279 [cit 
Cyc]. 
beer vy. Lapeyreuse, 24 La. 

nn 

Minun.—Wickstrom v. Swanson, 107 
Minn. 482, 120 NW 1090; Davis Vv. 
Tribune Job: Printing Co., 70 Minn. 
95, 72 NW 808. 

Mo.—Kincheloe vy. Priest, 89 Mo. 
240, 1 SW 235, 58 AmR 117; Wiser 


v. Chesley, 53 Mo. 547; Huxley Vv. 
Hartzell, 44 Mo. 370; Thompson Vv. 
BD Louis, ete., R, Co.,, 59. Mo. A. 


[18 €.J.—19] ° 


31 


N. Y.—Pattison v. Syracuse Nat. 
Bank, 80 N. Y. 82, 36 AmR 582; Pat- 
riska v. Kronk, 57 Mise. 552, 109 
NYS 1092. 

Oh.—Darling v. Younker, 37 Oh. St. 
487, 41 AmR 532. 

Tenn.—Express Co. v. Mann, 3 
Tenn. Civ. A. 6, 12 [cit Cyc]. 

Wash.—Pregent v. Mills, 51 Wash. 
187,..98 P.328. 

Eng.—Philpott v. Kelley, 3 A. & E. 
106, 30 ECL 70, 111 Reprint 353; 
Wilson v. Anderton, 1 B. 
20 ECL 555,109 Reprint 855 


N. H.—Whittier v. Whittier- 
N. H. 452 


Man.—Sech v. Rodnicke, 25 Man. 
685. 
67. Parker v. Tiffany, 52 Ill. 286. 


68. Conn.—Boies v. Hartford, ete., 
R. Co., 37 Conn. 272, 9 AmR 347. 

Ga.—Collier v. Lyons, 18 Ga. 648. 

Me.—Leach y. French, 69 Me. 389, 
31 AmR 296. 

Md.—American Dist. Tel. Co. v. 
Walker, 72 Md. 454, 20 A 1, 20 AmSR 
ree Hambleton v. McGee, 19 Md. 
3. 

Miss.—Meridian Fair, ete., Assoc. 
v. North Birmingham St. R. Co., 70 


Miss. 808, 12 555; Lampley v. 
Scott, 24 Miss. 588. 

N. Y.—Wintringham v. Hayes, 144 
N. Y._1, .38 NE 999, 43 AmSR_ 725 
[rev 3 Misc. 604, 23 NYS 338]. See 


also Patriska v. Kronk, 57 Misc. 552, 


109 NYS 1992 (inferential support 
of text rule). f 

Pa.—Comp vy. Carlisle Deposit 
Bank, 94 Pa. 409; Allentown First 


ets Bank v. Rex, 89 Pa. 308, 33 AmR 

Tex.—Brown v. Johnson, 29 Tex. 
40; Mims v. Mitchell, 1 Tex. 443. 

Man.—Sech v. Rodnicke, 25 Man. 
685 (dictum). 

69. Davis v. Tribune Job-Printing 
Co., 70 Minn. 95, 72 NW 808; Huxley 
v. Hartzell, 44 Mo. 370; Darling v. 
Younker, 37 Oh. St. 487, 41 AmR 


532. 

70. Griffith v. Zipperwick, 28. Oh. 
St. 388; Carlisle First Nat. Bank v. 
Graham, 79 Pa. 106, 
Giblin v. McMullen, ih 
5 Moore P. C. N. S. 434, 16 Reprint 
aheaes v. Zipperwick, 28 Oh. 


Pgh on v...Knott, 114, Cal. 
612, 46 P 599 (receipt in possession 
of administrator of depositor); Moran 
v. Société Catholique, ete., 107 La. 
286, 31 S 658 (where the proof 
showed that the omission to require 
the surrender was merely an over- 


sight). See also Payment [30 Cyc 
1226]. 
ea. Sheldon v. Heaton, 88 Hun 535, 


& Ad. 450, | 


tributing thereto, it is ordinarily incumbent on the 
depositor to introduce evidence tending to show 
such negligence,®’ although there is authority to the 
There is ordinarily no presumption of 
actionable negligence or bad faith on the part of a 
gratuitous depositary where he keeps the res with 
the same degree of care that he uses with reference 
to his own property,”° but the jury may infer such 
negligence or bad faith where he uses less care than 
That a receipt given by the depositary for 
the res has not been surrendered is prima facie evi- 
dence that the res has not been returned.’ 
the statute of limitations has not run, the presump- 
tion of payment arising from the lapse of time is 
not necessarily conelusive.™® 
b. Admissibility, 
ficiency. The rules relating to the admissibility,’* 


Where 


Weight, and Suf- 


34 NYS 856 (lapse of thirty years, 
where the depositor died eight years 
after the deposit was made, and no 
administrator was appointed until 
twenty-one years after such death). 
See also Smith v. Steen, 38 S. C. 361, 
364. 16 SE 1003 (where the court 
said: “There is a strong analogy be- 
tween the statute of limitations and 
the presumption of payment. arising 
from lapse of time. ... We have 
just held that the statute of limita- 
tions could not be pleaded... and 
as the same principles should apply 
in cases of presumption of payment 
from lapse of time, and as such 
principles can have no support for 
their application in the facts of this 
case, we must refuse to sustain the 
decree below’’). 

Presumption of payment from 
lapse of time generally see Payment 
[30 Cye 1273]. 

74. See generally Bailments_ §§ 
162-165; Evidence [16 Cyc 1110 et 
seq]. See also Holliday v. Hammond 

116 La: 890, 41. S 198; 


State Bank, 
Bernard v. Boagni, 20 La. Ann. 1125; 
35 Miss. 


Pang herty, v. Vanderpool, 

[a] Admissions—Evidence is in- 
admissible that, a few days after 
the deposit was stolen, the deposi- 
tary stated that he considered him- 
self liable to plaintiff for the loss. 
Schermer v. Neurath, 54 Md. 491, 499, 
39 AmR 397 (where the court said: 
“His opinion or belief in regard to 
his liability did not affect it the one 
way or the other. Such declarations 
were inadmissible to prove negli- 
gence, because they state no facts 
from which negligence could proper- 
ly be inferred’’). 

[b] Bes inter alios.—(1) Where 
there is no proof of a special con- 
tract, the depositary, when sued for 
the loss of the res, may show that 
it was his custom to receive deposits 
not for hire but for the accommoda- 
tion of the depositors. Green v. 
Birchard, 27 Ind. 483. (2) It is not 
error to exclude evidence that the 
depositary in another’ transaction 
with another person, having no con- 
nection whatever with the transac- 
tion in question, was a_bailee for 
reward. Lobenstein v. Pritchett, 8 


Kan. 213. See generally Evidence [17 
Cyc 274]. 
[ec] The character of the deposi- 


tary’s business is admissible on the 
isSue as to whether the deposit is 
general or special. Wright v. Paine, 
62 Ala. 340, 34 AmR 24. 

{d] Gambling by the depositary 
by betting on horse races may be 
shown in an action to recover money 
deposited, where conversion is 


578 [180.J.] 


and to the weight and sufficiency,’ of the evidence 
in other civil “actions apply to actions involving 


deposits of private property. 
[§ 38]. 9. Trial.76 


tionable neeligence.®® 


charged. Pregent v. Mills, 51 Wash. 
187, 98 P 328. 

{e] Incomplete record.—The rec- 
ord of proceedings in the settlement 
of another estate, introduced to show 
that the depositor had the money 
claimed to have been lost, is not in- 
competent because incomplete. 
Mayer v. Brensinger, 180 Ill. 110, 54 


ere 72 AmSR 196 [aff 74 Dl. A, 
of. 
[f] Receipt.—Where a written re-| 


ceipt for money is equally consistent 
with a payment, a loan, or a deposit, 
parol or other competent evidence is 
admissible to show the purpose for 
which the money was. delivered. 
oe nc v. Knott, 114 Cal. 612, 46 P 


{g] Irrelevancy,. — A gratuitous 
depositary may not introduce in evi- 
dence his books for the purpose of 
showing false entries and to show 
that his clerks had stolen the money 
deposited, where this evidence would 
not tend to show that the money 
remaining was not plaintiff's. Dough- 
erty v. Vanderpool, 35 Miss. 165. See 
generally Evidence [16 Cyc 1110]. 

75. See generally Bailments §§ 
182; Evidence [17 Cyc 1753 et 

See also Stewart v. Frazier, 5 
114; Murdock vy. Market, etc., 
Nat. Bank, 76 App. Div. 613, 78 NYS 
626; Nelson v, King, 25 Tex. 655. 

[a] Evidence held sufficient to 
show: (1) The creation of a deposit. 
Wilmot v. Vannah, 75 N. H. 164, 72 A 
207. (2) A deposit of money for 
safe-keeping. McCafferty v. Brady, 
19 WklyNC (Pa.) 558; Beamish v. 
Lawlor, .(N. B.) 23 DomLR 141, (3) 
A deposit for hire. Wickstrom v. 
Swanson, 107 Minn. 482, 120 NW 
1090. (4) The creation of a loan 
rather than a deposit. Javellana v. 
Lim, 11 Philippine 141. (5) An ex- 
press agreement to return the res on 
demand. McCafferty v. Brady, 19 
WklyNC (Pa.) 558. (6) The chang- 
ing of a special deposit into a general 
one. Howard v. Roeben, 33 Cal. 399. 
(7) The right of the beneficiary to 
the deposit. Comanche State Bank 
v. Watkins, (Okl.) 156 P 208. (8) 
The making of a demand. Stewart v. 
Frazier, 5 Ala. 114,. (9) The repay- 
ment of the money deposited. Moran 
v. Société Catholique, ete, 107 La. 
286, 31 S 658 (although a receipt was 
outstanding). (10) The nonpayment 
of the deposit by the SOREN AES: 
Northrop v. Knott, 114 Cal, 612, 46 P 
599. (11) The theft of a special de- 
posit by some one coming in from 
the ab a Fetsiaon v. Syracuse Nat. 
Bank, 80 N. WH 36 AmR 582 [aff 
17 Hun 419. Bh 2) Actionable negli- 
gence by the depositary. Wilmot v. 
Vannah, 75 N, +f LOS) HUM An, ane 
(where defendant testifled that his 
brother was apt to steal the deposit, 
and that he afforded him an oppor- 
tunity to do so); Pattison v. Syracuse 
Nat. Bank, 80 N. Y. 82, 36 AmR 582 


Questions of law and of 
fact. The character of issues as involving questions 
of law or of fact in actions involving deposits of 
private property is governed by the rules applicable 
in the trial of civil actions generally.” 
ing have been held to be questions of fact: 
ture of the deposit,7® as whether it was general or 
special,”® or whether or not it was gratuitous ;*%° 
whether the res has been lost;8t whether or not the 
money deposited has been repaid;*? the reasonable- 
ness of the explanation given by the depositary as 
to why the deposit has not been returned;** con- 
sent to use of the deposit by the depositary ;** and 
whether or not the depositary has been guilty of ac- 
On the other hand, the de- | not res judicata as against a stranger to the ac- 
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Instructions. 


The follow- 
The na- 


civil actions.§% 


of the notice.®* 


{aff 17 Hun 419]; Patriska v. Kronk, 
57 Mise. 552, 109 NYS 1092; Pregent 
v. Mills, 51 Wash. 187, 98 P 328. (13) 
Collusion between the depositary and 
the person making the deposit as the 
agent of another. Ball v. Liney, 48 
N. Y. 6, 8 AmR 5611. 

[b] Evidence held insufficient to 
show: (1) The creation of a deposit. 
Samuels v. McDonald, 33 N. Y. Super. 
211, 11 AbbPr 3844, 42 HowPr 360. 
(2) An agreement to compensate the 
depositary. Temple v. Schultz, 47 
Fla. 220, 36 S 59. (8) The loss or 
theft of the deposit. Sech v. Rod- 
nicke, 25 Man. 685 (where, as to 
most of the essential facts, the de- 
positary’s testimony was uncorrobo- 
rated). (4) Actionable negligence. 
Jackson v. Highmie, 10 NYSt 359, 27 
NYWklyDig 193 (proof merely of the 
disappearance of property voluntar- 
ily left on the premises of another). 
(5) Right of action of a person not a 
party to the contract of deposit. 
Hart v. Norman, 92 Misc. 185, 155 
NYS 288 (proof merely that the de- 
posit was made by means of a cer- 
tified check drawn by plaintiff). 

{c] Admissions.—The unexplained 
and uncontradicted admissions of the 
depositary may be sufficient to jus- 
tify a finding that the money was 
delivered to him, not as the payment 
of a debt, nor as a loan, but as a 
deposit. Northrop v. Knott, 114 Cal. 
612, 46 P 599. See generally Evi- 
dence [16 Cyc 1045]. 

{d] The explanation of a deposi- 
tary as to why he did not or could 
not return the res may be so incon- 
sistent that the jury is not compelled 
to believe it, although there is no 
other testimony in the case on this 


point. Pregent v. Mills, 51 Wash. 
P87, 98 P 328. See also Hvidence [ig i7e 
Gye 818]. 


Agreement for interest as proof of 
Generel deposit see supra § 2. 

See generally Bailments §§ 
ist. F169: Trial [88 Cyc 1238]. 

77. See generally Bailments §$§ 
167, 188; Trial [88 Cyc 1511]. 

78. Derrick v. Baker, 9 Port. 
(Ala.) 862; Johnston v. Browne, 37 
Iowa 200; Green v. Hollingsworth, 5 
Dana (Ky.) 178, 30 AmD 680. 

79. Wright v. Paine, 62 Ala. 340, 
84 AmR 24 (where the transaction 
rested in parol). 

80. Kincheloe v. Priest, 89 Mo. 
240, 1 SW 2385, 58 AmR 117; Pattison 
v. Syracuse Nat. Bank, 4 Thomps, & 
Cr TON ks ealgie 

81. Wickstrom. v. Swanson, 107 
Minn. 482, 120 NW 1090. 

82. Sheldon y. Heaton, 88 Hun 
635, 84 NYS 856 (where, although 
there was the lapse of sufficient time 
to raise the presumption of pay- 
ment, the statute of limitations had 


not run), 
care re hd sian? v. Mills, 51 Wash. 187, 
84. Derrick Y.. | paker, 2 Fort. 


[§§ 37-89 


gree of care required of a depositary is a question of 
law for the court.%° 
ant’s negligence is wholly insufficient to warrant 
the jury reasonably to find for plaintiff, the court 
may so instruct the jury.*? 

The instructions are governed by 
the rules which regulate the instructions in other 


Where the evidence of defend- 


They must not be misleading ;*? 


and a particular instruction should be construed in 
connection with the context.°° 

Findings are governed by the rules applicable to 
findings in civil actions generally.** 

{§ 39] 10. Judgment.% 
notified to defend an action brought by a third per- 
son against the depositary, the judgment therein 
is binding on him, whether or not he avails himself 


Where a depositor is 


On the other hand, a judgment is 


(Ala.) 362. 
85. U. S.—Preston v. Prather, 137 
U. S. 604, 11 SCt 162, 34 L. ed., 788. 
Ga.—Stewart v. Head, 70 Ga. 449. 
Tll.—Gray v. Merriam, 148 Ill. 179, 
eae 810, 39 AmSR 172, 32 LRA 


Md.—Schermer v. Neurath, 54 Md. 


491, 39 AmR 897; Baltimore Third 
Nat. Bank v. Boyd, 44 Md. 47, 22 
AmR 35. 


8 Metce. 


Minn.—Miller v. Dayton, 94 Minn, 
340, 102 NW 862. 

Oh.—Griffith v. Zipperwick, 28 Oh. 
St. agit 

N. Y.—Patriska v. Kronk, 57 Mise. 
552, 109 NYS 1092; Schneps v. Sturm, 
25 Misc. 168, 54 NYS 140. 

Pa—Carlisle First Nat. .Bank v. 
Graham, 79 Pa. 106, 21 AmR 49; Lan- 
caster County Nat. Bank v. Smith, 
62 Pa. 47. 

S. C.—Glover v. Burbidge, 27 S. C. 
305, 3,SE 471. 

Vt.—Whitney v. Brattleboro First 
Nat. Bank, 55 Vt. 154, 45 AmR 598. 

Va.—Carrington v. Ficklin, 32 
Gratt. (73 Va.) 670. 

Wash.—Pregent v. Mills, 51 Wash. 
187, 98 P'°328. 

Eng.—Doorman y. Jenkins, 2 A. & 
E. 256, 29 ECL 132, 111 Reprint 99. 
eani: generally Negligence [29 Cyc 

86. Green v. Hollingsworth, 5 
Dana (Ky.) 173, 30 AmD 680. See 
also Negligence [29 Cyc 634]. 

87. Schermer vy. Neurath, 54 Md. 
491, 39 AmR 397. See generally Trial 
[88 Cyc 1532]. 

88. See generally Bailments § 168; 
Trial [388 Cyc 1594]. 

89. Whitney v. Brattleboro First 
Nat. Bank, 55 Vt. 154, 45 AmR 598 
(instruction which permitted the 
jury to go into speculation and con- 
jecture to conceive a possible bene- 
fit to the depositary from a special 
deposit in order to impose a stricter: 
rule of liability). 

90. Gray v. Merriam, 148 Ill. 179, 
789.) 810, 39 AmSR 472,32 LRA 

91, See generally Bailments § 169; 
Trial [38 Cyc 1953]. 

[a] Nature of deposit.—A finding 
that a certain amount of money was 
held “on deposit and in trust” is suf- 
ficient without showing the kind of a 
deposit. ‘No other purpose would be 
implied than what the term itself 
imports, in the absence of any fact 
tending to show a deposit for an- 
other purpose.” Schroeder v. Jahns, 
27 Cal. 274, 281 


Ree Mass.—Whitney v. Lee, 


92. See generally Judgments [23 
Cyc 623]. 
93. Powell v. Robinson, 76 Ala. 


423; Bushnell v. Chautauqua County 
Nat, Bank, 74 N. Y. 290 (action by 
contingent beneficiary of deposit). 
SOE Seats Judgments [23 Cyc 
1 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 


| 
j 


§§ 39-43] 


tion,°* as where, in an action brought by a third 
person, the depositor is not notified and does not 
appear.®®> The property in the res is transferred to 
the depositary on the depositor’s recovering dam- 
ages against him for the value thereof.®* 

[§ 40] 11. Costs.°7 Costs may be allowed 
against a depositary who, in an action for the pos- 
session of the res, does not act as a mere stake- 
holder, but defends the suit.°’ But where a deposit 
is made to secure the faithful performance of a con- 
tract, in an action against the depositary to recover 
the amount of damages resulting from the breach of 


the contract, costs not unnecessarily or unreason- 
II. DEPOSITARIES OF PUBLIC 


[§ 42] A. Definition, Status, and Distinctions 
—l. In General. A depositary of public moneys 
has been defined as a person designated by law to 
whom public officials may or shall confide the cus- 
tody of publie funds;° he has been déSignated as an 
instrument or agency sui generis and sui juris.?° 
Under some statutes depositaries of public moneys 
are classified as active or inactive; an active de- 
positary is required to be at the county seat and is 
designed to meet current and immediate demands; 
an inactive depositary is intended to receive funds 
not required for current or immediate use.1? Where 
funds are deposited for the purpose of redeeming 
interest coupons on bonds, the depositary is a spe- 
cial agent for this purpose.}s 
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[18C.J.] 579 
ably caused by him should be paid out of the de- 
posit.®° 

[§ 41] I. Damages.1 If the res cannot be re- 
turned, the depositor is entitled to its money value ? 
or to the value of his interest therein? at the 
time of the demand,‘ or, in the case of a wrongful 
sale by the depositary, he may recover the proceeds 
thereof.5 It has been held that there may, in a 
proper case, be an award of punitive damages for 
the wrongful disposition of the property. In an 
action for damages for the loss of the res, the de- 
positor must show its value.? 


MONEYS § 


The term ‘‘fiscal agent’’ does not necessarily 
mean a depositary of public funds so that, without 
any directions in the statute to that effect, there is 
no right in the agent to compel a deposit of public 
funds with him.* 

[§ 43] 2. As Public Officer, Debtor, or Bor- 
rower.® Although a depositary of public funds is 
generally considered as a mere custodian and not 
as a public officer,t® such depositary has sometimes 
been considered as a quasi public officer.17 The 
term ‘‘official agent’’ has also been applied to a 
depositary.!® The weight of authority is to the ef- 
fect that, where there is an authorized general de- 
posit with a depositary of public funds, the re- 
sultant relation is that of debtor and ereditor,!® and 


Jolie le 


94. Levine v. Klein, 58 Misc. 389,| Tancil v. Seaton, 28 Gratt. (69 Va.)| officers of the United States.... It 
111 NYS 174. See generally Judg-| 601, 26 AmR_ 3880. See generally|is clear, therefore, that they are not 
ments [23 Cye 1280]. Damages § 322. publie officers, as-understood by the 
95. Powell v. Robinson, 76 Ala. [a] Deposit of gold.—In the case/ general assembly which created the 
423. of a deposit of gold, if the depositor | depositories.’’ Colquitt v. Simpson, 
96. Brewster vy. Norwich, 1 Root! does not show that it was worth any! 72 Ga. 501, 510, 511. 
(Conn.) 146. See also Trover and|/ premium at the time of demand and {b] Officers distinguished. — (1) 
Conversion [38 Cyc 2112]. And see| refusal, he can recover only the face!| The striking difference between the 
SES § 8. amount of it in currency. Hewitt} two is that public officers are forbid- 

7. See generally Costs [15 C. J.| v. Brummel, 48 Ga. 481. den to make personal use of the 
p i1j. 8. Cross references: money in their care while deposi- 

Reimbursement of depositary for| Bank deposits generally see Banks|taries generally have that privilege. 
costs and fees see supra § 9. and Banking §§ 303-380. Colquitt v. Simpson, 72 Ga. 501. See 

98. Rothschild v. Perkins, 8 La.| Clerk of court as custodian of de-| generally infra § 70. (2) ‘There is 
A. (Orleans) 369. See generally Costs posits in court see Clerks of Courts}no similarity between a bank acting 
§$ 198. § 77; Tender [38 Cyc 175]. as a depository of public funds and 

99. Bushnell v. Chautauqua Coun-| Deposits in court see Deposits in} the class of officers mentioned [pub- 


ty Nat. Bank, 74 N. Y. 290. See gen- 
erally Costs § 207. 

{a] Reason for rule.—‘So far as 
[the depositary] is concerned the ac- 
tion is in the nature of a proceeding 
in rem to reach the fund in the hands 
of the [depositary] bank and is not 
based upon any default or breach of 
eontract cn its part.” Bushnell vy. 
Chautauqua County Nat. Bank, 74 
N. Y. 290, 294. 

See generally Damages [17 C. J. 
p 6991. 

2. Crosswell v. Lehman, 54 Ala. 
363, 25 AmR 684; Beyris v. Spor, 22 
La, Ann. 16; Nelson v. King, 25 Tex. 
655. 

{a] Deposit of money.—A deposi- 
tary of funds intrusted to him for 
use who keeps no separate account 
of the same in the name of the de- 
positor is responsible therefor in le-~ 
gal currency regardless of the char- 
acter of the money. Guenivet v. Per- 
ret, 18 La. Ann. 356. F 

3. Lucket v. Junius Hart Piano 
House Co., Ltd., 10 La. A. (Orleans) 
294 (where a piano partially paid for 
Was deposited with the seller, who 
again sold it, and the original pur- 
chaser was allowed as damages the 
amonnt paid on the piano). 

4 Hewitt v. Brummel, 48 Ga. 481; 
Maury v. Coyle, 34 Md. 235; 
derson v. Williams, [1895] 1 Q. B. 
§21, 11 ERC 105. 

5. Jones v. Hoyt, 23 Conn. 157; 
State Bank v. Burton, 27 Ind. 426. 

6. Lucket v. Junius Hart Piano 
House Co., Ltd., 10 La. A. (Orleans) 
294. See generally Damages § 276. 

7. Hewitt v. Brummel, 48 Ga. 481; 
Hills v. Daniels, 15 La. Ann. 280; 


Hen- ; 


Court post p 764. 

National bank as public depositary 
see Banks and Banking § 753. 

Priority of state on insolvency see 
Banks and Banking § 543. 

Public officers as custodians of pub- 
lic funds generally see Officers [29 
Cye 1437]. 

9. Colquitt v. Simpson, 72 Ga. 501; 
Brown v. Wyandotte County, 58 Kan, 
672, 50 P 888. 

10. Colquitt v. Simpson, 72 Ga. 


In re Osborn Bank, 20 Oh. Cir. 
Ct. N.S. 575. 

12. In re Osborn Bank, 20 Oh, Cir. 
Ct. N.'S. 675. 

13. Peo. v.. Cromwell, 102 N. Y. 
477, 7 NE 413 [rev 38 Hun 384]. 

14. State v. Dubuclet, 27 La. Ann. 
29. 

15. Bank as debtor generally see 
Banks and Banking §§ 305, 326. 

Nature of bond see infra § 55. 

16. Colquitt v. Simpson, 72 Ga. 
501; Brown v. Wyandotte County, 58 
Kan. 672, 50 P 888; Barrett v. Stod- 
dard County, 246 Mo. 501, 152 SW 
43; Henry County v. Salmon, 201 Mo. 
136, 100 SW 20. 

[a] Beason for rule.—‘‘The truth 
is that these banks are mere deposi- 
tories of public money. They are 
somewhat like the Bank of the 
United States was, a depository of 
funds of the government for safe- 
keeping; or, as certain state banks 
were for a time, under the adminis- 
tration of President Jackson, similar 
depositories. But. no one would 
therefore rationally call either the 
Old United States bank, or the state 
banks so used as depositories, public 


lic fiscal officers]. In the case of 
the public and its officer the relation- 
ship is that of principal and agent; 
in the case of the others, it is that 
of creditor and debtor.” . Brown v. 


|; Wyandotte County, 58 Kan. 672, 674, 


50 P. 888. 

17. State v. U. S. Fidelity, etc., 
Co., 81 Kan. 660, 106 P 1040, 26 LRA 
NS 865; Snattinger v. Topeka, 80 
Kan. 341, 102 P 508; St. Louis Coun- 
ty v. Security Bank, 75 Minn. 174, 77 
NW 815; Hennepin County v. State 
Bank, 64 Minn. 180, 184, 66 NW 143; 
Matter of Rothschild, 109 App. Div. 
546, 96 NYS 372; State v. Pederson, 
135 Wis. 31, 114 NW 828. 

“Depositaries of county funds, un- 
der the statute, are quasi public of- 
ficers. They are financial agents of 
the county, and hold its funds in 
place of the treasurer.” Hennepin 
County v. State Bank, supra. 

1s. State v. U. S. Fidelity, etc., 
Co., 81 Kan. 660, 106 P 1040, 26 LRA 
NS 865; Snattinger v. Topeka, $80 
Kan. 341, 102 P 508. 

19. U. S.—In re Salmon, 145 Fed, 
649. Compare U. S. v. Thomas, 15 
Wall. 337, 21 L. ed. 89 (where a state- 
ment to the effect that “all collec- 
tors, receivers, and depositaries of 
the public money... are nothing 
but bailees,” was made in the course 
of a discussion of the liability of 
public officers, and the context shows 
that the court did not have in mind 
and was not intending to speak of 
general deposits with banking insti- 


tutions). 
Ark.—Wallace v. Davis, 123 Ark, 
Ga.—Glynn County v. Brunswick 


70, 184 SW 834. 
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it has been stated that this relationship exists even 
where the deposit is not authorized.?° 
held that the creditor is the government;?+ but on | 
the other hand it has been held that it is the de- 
The transaction constitutes, in 
substance and legal effect, a loan of the funds de- 
but not a loan within the meaning of a 
constitutional or a statutory inhibition against the 


positing officer.?* 


posited,?* 


loaning of public funds.** 
[§ 44] 3. As Trustee? 


latter afterward becomes insolvent, 


sue to impress a trust on the insolvent estate.?°. But 
on the other hand it has been held that there is no 
trust relation,’ although the bank is insolvent when 


28 SH 


84 Iowa 


Terminal Co., 101 Ga. 244, 
604, 

Iowa.—Cadwell v. King, 
228, 50 NW 975. 

Kan.—Brown v. Wyandotte County, 
58 Kan. 672, 50 P 888. 

Minn.—Redwood County v. Red- 
wood Falls Citizen’s Bank, 67 Minn. 
236, 69 NW 912. 

Miss.—Robertson v. Batesville 
Bank, 116 Miss. 501, 77 S 318; Mary- 
land Fidelity, ete., Co. v. Wilkinson 
County, 109 Miss. 879, 69 S 865; 
Potter v. Maryland Fidelity, ete., 
Co., 101, Miss. 8238, 58 S 713. 

Mo,—Barrett v. Stoddard County, 
246 Mo. 501, 152 SW 43; Henry Coun- 
ty v. Salmon, 201 Mo. 136, 100 SW 
20; State v. Rubey, 77 Mo. 610. 

Mont.—Yellowstone County v. Bil- 
lings First Trust; ete, Bank, 46 
Mont. 439, 128 P 596. 

Nebr.—In re State Treasurer’s Set- 
tlement, 51 Nebr. 116, 70 NW 5382, 36 
LRA 746; State v. Bartley, 39 Nebr. 
853, 58 NW 172, 28 LRA 67; South 
Bend First Nat. Bank v. Gandy, 11 
Nebr. 431, 9 NW 566; State v. Keim, 
8 ths 63. 

M.—U. S. v. Watts, 1 N. M. 
55 5. 
42 


N. Y.—Lewis v. Park Bank, 
N. Y.' 463 [aff 2 Daly 85 (aff 2 Abb 
PrNS 93, 30 HowPr 115)]. 

S." Fidelity) ete:,) "Co, 'v. 
31 Okl. 669, 


American Bonding Co., 
122"'P*142. 

S. D.—Allibone v. Ames, 9 S. D. 74, 
68 NW 165, 338 LRA 585. 

Tex.—Watson v. El Paso County, 
(Civ. As) 202 SW 126. 

[a] Funds of bank—Funds paid 
by a county into a depositary duly 
contracted with are not funds of the 
county, and not trust funds, but be- 
come the funds of the bank. Robert- 
ory Yaneer me Bank, 116 Miss. 501, 

{[b] The debt of a depositary of 
county funds (1) is to the county and 
not to the state, and when such de- 
positary fails, the state cannot claim 
a preference on the ground that debts 
due the state from an insolvent shall 
be’ preferred. Glynn County  v. 
Brunswick Terminal Co., 101 Ga. 244, 
28 SE 604; 
633; State v. Rubey, 77 Mo. 610. (2) 
Where the county treasurer uses the 
money of the county to make good a 
loss to the state without authority 
from the county board, the county is 
not estopped to recover the money 
from the state. Lancaster County v. 
State, 74 Nebr. 211, 104 NW 187, 107 
NW 388. 

[ce] Charging back dishonored 
check.—Where a county depositary 
credits to the county; the amount of 
a check drawn by the county tax col- 
lector and deposited by the county 
treasurer, it cannot be charged back 
to the county upon dishonor of the 
check, under Rev. St. (1911) arts 
1485, 1505, 1509, 2440-2444, 2447, 2449. 
Watson v. El Paso County, (Tex. Civ. 


RR 


It has been held that, 
where, a county treasurer, being merely a custodian 
or trustee of public moneys coming into his hands 
by nature of his office, deposits such funds with a 
person who knows their trust character, and the 


State v. Wilson, 77 Mo. : 
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It has been 


[§ 45] 


the county may 


narily a matter 


A.) 202 SW 126. 

20. Rugby Bd. of Education v. 
Nelson, 33 N. D. 462, 479, 157 NW 
664 (where, in discussing the ques- 
tion as to whether an officer was re- 
lieved from responsibility by making 
a deposit on the order of a certain 
board, the court said: “That the re- 
lation of debtor and creditor arose 
from the deposit with the bank, no 
matter how irregular the designa- 
tion or without a designation, so long 
as the deposit was made upon the 
order of the board, there can be no 
doubt’). Compare infra § 44. 

21. Brown v. Wyandotte County, 
58 Kan. 672, 50 P 888; In re State 
Treasurer’s Settlement, 51 Nebr. 116, 
70 NW 532, 36 LRA 746. 

{a] Reason for rule.—‘‘The money 
thus deposited belonged to the state, 
and not to the treasurer, its agent 
and representative.” In re State 
Treasurer’s Settlement, 51 Nebr. 116, 
132, 70 NW 532, 36 LRA 746. 

22. State v. Rubey,; 77 Mo. 610 
[foll State v. Wilson, 77 Mo. 633]. 

23. State v. Rubey, 77 Mo. 610, 
620; In re State Treasurer’s Settle- 
ment, 51 Nebr. 116, 70 NW 532, 36 
LRA 746; State v. Bartley, 39 Nebr. 
383, 58 NW 172, 23 LRA 67; State v. 
Keim, 8 Nebr. 63. 

“It is doubtless true that every 
general deposit is so far, in effect, a 
loan, as to create the relation of 
debtor and creditor between the bank 
and the officer.” State v. Rubey, 
supra. 

Loan distinguished see supra § 3; 
infra § 45; Banks and Banking § 326 
note 99 [a], § 753. 

24. See infra § 45. 

25. Trusts generally see Trusts 
[39 Cye 1]. 

26. State v. Foster, 5 Wyo. 199, 38 
P 926, 68 AmSR 47, 29° LRA 226. 
But see supra § 43. 

27. Wallace v. Davis, 123 Ark. 70, 
184 SW 834; Robertson v. ‘Batesville 
Bank, 116 Miss. 501, 77 S 818; Pot- 
ter v. Maryland Fidelity, etc., Co., 101 
Miss. 8238, 58 S 713. Compare Bank 
of Commerce v, Clark, 114 Miss. 850, 
75 S 595 (holding that, under Code 
[1906] § 3485, public funds deposited 
in bank or with any other depositary, 
are prima facie trust funds). 

28. Cadwell v. King, 84 Iowa 228, 
50 NW_ 975. 

29. U. S.—Centralia v. U. S. Na- 
tional Bank, 221 Fed. 755. 

Tda.— Blaine County v. Fuld, 171 P 
1138; In re Nampa Bank, 29 Ida, 166, 
157 P 1117; Green v. Custer County, 
8 Ida. 721, 71 P 115; State v. Thum, 
6 Ida. 323, 55 P 858 [foll Pocatello 


First Nat. Bank v. Bunting, 7 Ida. 
2709) O29) L106 Ns 
Iowa.—Brown v. Sheldon’ State 


Bank, 139 Iowa 83, 117 NW _ 289; 
Page County v. Rose, 130 Iowa 296, 
106 NW 744, 5 LRANS 886 and note, 
8 AnnCas 114 and note; Boyer In- 
dependent Dist. v. King, 80 Iowa 497, 
45 NW 908 [foll Bunton v. King, 80 


the deposit is made.?® 
deposit constitutes a trust fund where the deposi- 
tary knows that the fund belongs to the publie,”° 
although the deposit is made by means of checks 
instead of the actual cash,?° and although interest 
is paid on the unauthorized deposit.*? 

B. Authority to Deposit and Character 
of Deposit Permitted.*? 
provisions relating to the deposit of public funds, 
there is no authority to make a deposit except to 
the extent and on the terms and conditions pre- 
seribed.*? But the state may ratify the action of 
its officer in depositing funds in violation of the 
statute,** and the officer’s general authority to de- 
posit the funds intrusted to his care cannot be 
questioned in a strictly collateral proceeding.*° 
Whether a general deposit is authorized is ordi- 


[§§ 43-45 


However, an unauthorized 


Where there are statutory 


of statutory construction ;°° some 


Iowa 506, 45 NW 1050]. 

Kan.—Myers vy. Clay Center Bd, of 
Education, 51 Kan. 87, 32:.P 658, 37 
AmSR 2638. 

Mich.—Marquette, 
Wilkinson, 119 Mich. 655, 

893, 44 LRA 493, 

Miss.—Powell v. Tunica County, 
107 Miss. 410, 65 S 499, AnnCas1916B 
1262; Fogg v. Friar’s Point Bank, 80 
Miss. 750, 32 S 285. See also Bank 
of Commerce v. Clark, 114 Miss. 850, 
75 S 595 (holding that the fact that 
a tax collector accepted a _ private 
bond not authorized by law to secure 
a deposit of public funds in a bank 
did not affect the status of the de- 
posit as fixed by Code [1906] § 3485, 
giving such deposits a preference 
over other claims). 

Mont.—Yellowstone County vy. Bill- 
ings First Trust, etc., Bank, 46 Mont, 


439, 128 P 596. 
Nebr.—State ov. Midland State 
NW 1011, 66 


Bank, 52 Nebr. 1, 71 
AmSR 484. 

Oh.—In' re Osborn Bank, 20 Oh. Cir. 
Ct N. “S535 75; 

Okl.—Watts v. Cleveland County, 
21 Okl. 231, 95 P 771, 16 LRANS 918. 

See also supra § 43; infra § 75; 
Banks and Banking § 543. 

[a] Ratification.—A county is not 
bound by the wrongful act of its 
treasurer in allowing an excess de- 
posit to remain, although the county 
commissioners and the state exam- 
iner do not object, and as the county 
could not have authorized the deposit 
it cannot ratify it, so as to change 
the relationship to debtor and cred- 
itor. Yellowstone County v. Billings 
First Trust, etc., Bank, 46 Mont. 439, 
128 P 596. 

[b] Quasi trustee.—Where a gen- 
eral deposit is made, and the bank 
knows that the funds belong to the 
publie, it succeeds prima facie mere- 
ly to the treasurer’s possessory title 
and is quasi trustee for the safe- 
keeping of the funds. a re Osborn 
Bank, 20 Oh. Cir. Ct. N. 575. 

30. State v. Thum, 6 Side 328, 55 
P 858. 

31. Centralia _v. U. S. National 
Bank, 221 Fed. 755. 

[a] Reason for rule.—‘‘The treas- 
urer could not so accomplish indi- 
rectly that which he could not do 
directly.” Centralia v. U. S. National 
Bank, 221 Fed. 755, 759. 

32. Making of the deposit gener- 
ally see infra § 67 

33. Van Vlissingen v. Clay Coun- 
ty, 54 Minn. 555, 56 NW 251; Yellow- 
stone County v. Billings First Trust, 
ete., Bank, 46 Mont. 439, 128 P 596; 
Lancaster County v. State, 97 Nebr, 
95, 149 NW 331. 

34. Western Indemn. Co. v. Crafts, 
240 Fed. 1, 153 CGA 87 (facts not 
amounting to ratification). 

35. Western Wheeled Scraper Co. 
v. Sadilek, 50 Nebr. 105, 69 NW 765, 
61 AmSR 550. 

36. Yellowstone County vy. Billings 


Comrs. 
78 


ete., v. 
NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 45-46] 


statutes permit such a deposit,37 while others do not, 
either generally or as to particular funds.3s 
eral deposits are not forbidden by statutes prohibit- 
ing public officials from making investments * or 
loans,*® although as to loans there is authority to 
Tt has been held that clear legisla- 
tive expression is necessary to authorize general de- 
posits,*? and also that, where there has been a 
general custom on the part of the treasurers of a 
particular state to make general deposits and to pay 
claims by cheeks or drafts, this method is proper 


the contrary.*! 


in the absence of a statute.#? 


[§ 46] ©. Statutes and Ordinances.** 
tary laws have been enacted to provide for the safe- | 
keeping and disbursement of public money,?® to en- | 
able the public to receive compensation for the use 


First Trust, etc. Bank, 46 Mont. 439, 
128 P 596; In re Osborn Bank, 20 
Oh; Cin. cCt..N..S.2575.% 

[a] Ejusdem generis.—Where a 
statute designates the cases in which 
general deposits may be made, they 
are not authorized under other cir- 
cumstances. Yellowstone County v. 
Billings First Trust, ete. Bank, 46 
Mont. 439, 128 P 596. See generally 
Ejusdem Generis [15 Cyc 247]; Stat- 
utes [386 Cye 1119]. 

Construction of depositary laws 
See infra § 46. 

37. Ark.—Johnson v. Wallace, 123 
Ark. 74, 184 SW 835; Wallace v. 
Davis, 123 Ark. 70, 184 SW 8384. 

Iowa.—Cadwell v. King, 84 Iowa 
228, 50 NW. 975. 

Mo.—Henry County v. Salmon, 201 
Mo. 136, 100 SW, 20. 

Okl.—U. S. Fidelity, ete, Co. v. 
American Bonding Co., 31 Okl. 669, 
122 P 142 (under the act of March 
8, 1901). Compare Watts v. Cleve- 
land County, 21 Okl. 231, 234, 95 P 
771, 16 LRANS 918 (where the court 
said: “It would seem... that the 
statutes of Oklahoma, prior to the 
passage of the bill providing for the 
ereation of public depositories, did 
not permit county treasurers to make 
general deposits of public funds’’). 

Pa.—Com. v. Enterprise Nat. Bank, 
15 Pa. Dist. 949. 

Wis.—State v. McFetridge, 84 Wis. 
473, 54 NW 1, 998, 20 LRA 223. 

[a] Deposit for safekeeping.—A 
statute allowing officers to “deposit 
the public funds in their custody in 
incorporated banks for safekeeping” 
and rendering the depositary and the 
sureties liable “for all funds that 
such bank on demand shall fail to 
pay to the person entitled to receive 
the same,’ permits a general deposit, 
the court holding that a general de- 
posit is a deposit for safe-keeping. 
“The liability is made by the stat- 
ute to arise upon the failure to.make 
payment, and not upon a failure to 
return the identical coin or currency 
deposited with the bank.’ Warren 
v. Nix, 97 Ark. 374, 380, 381,185 SW 
896 (where, before the passage of the 
amendment authorizing the deposit, 
there was the right to make a special 
deposit, and the apparent object of 
the amendment was to make a change 
in the then existing law). 

38. In re Nampa Bank, 29 Ida. 
166,157. P 1117; Green. v.: Custer, 
County, 8oida.. T24,:71 Pelib; State: y- 
U. S. Fidelity, ete., Co., 81 Kan. 660, 
106 P 1040, 26 LRANS 865; State v. 
Lawrence, 80 Kan. 707, 103 P 839; 
In re Osborn Bank, 20 Oh. Cir. Ct. 
N.S.) 575. 

{a] Applications——(1) Where de- 
posits of drafts, checks, and certifi- 
cates of deposit were authorized to 
be made for collection only. State 
vy. Lawrence, 80 Kan. 707, 103 P 839. 
(2) The mere provision that the 
profits on a deposit shall inure to 
the benefit of the principal fund does 
not necessarily authorize more than 
a special deposit, since 
regarded not as a license but as a 
precaution. In re Osborn Bank, 20 


it may be 
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Gen- 
dial rights.48 


Deposi- 


On. (Cir Cte Ni Srp 10. - 3) A eeneral 
deposit is forbidden by a statute pro- 
hibiting a treasurer from permitting 
vany corporation to use any public 
money coming under his control. 
State v. Lawrence, supra. 

Funds which may be deposited see 
intra § 67. 

39. State v. McFetridge, 84 Wis. 
473, 54 NW 1, 998, 20 LRA 223 (point- 
ing out that where there is an in- 


| vestment the control of the fund is 


lost, while it is not where there is a 
general deposit). 

40. Ark.—Warren v. Nix, 97 Ark. 
374, 135 SW 896 (well considered 
opinion with collation of cases). 

Colo.—Davis v. Dunlevy, 11 Colo. 
A. 344, 53 P 250 [aff 27 Colo. 244, 60 
P 570]: Moulton vy. McLean, 5 Colo. 
A. 454, 39 P 78. 

Mo.—State v. Rubey, 77 Mo. 610 
[foll State v. Wilson, 77 Mo. 633]. 

Nebr.—State v. Hill, 47 Nebr. 456, 
66 NW 541, [overr State v. Bartley, 
39 Nebr. 353, 58 NW 172, 23 LRA 67; 
State v. Keim, 8 Nebr. 63, and deci- 
sions based thereon]. 

S. D.—Allibone v. Ames, 9 S. D. 
74, 68 NW 165, 33 LRA 585 [quot 
State v. Bowers, 26 Oh, Cir. Ct. 326, 
337 (aff 70 Oh. St. 423 mem, 72 NE 
1155 mem) ]. 

Wis.—State v. McFetridge, 84 Wis. 
473, 54 NW 1, 998, 20 LRA 223. 

{a] Reason for rule.—‘‘The leg- 
islature could not, by the adoption 
of the Criminal Code, have intended 
to require the impounding of public 
funds in specie in the vaults of the 
treasury for another and _ sufficient 
reason, viz., that the state had then, 
as it has now, no sufficient vault in 
which to securely keep them. We 
take notice, too, for it is a matter of 
common notoriety that treasurers 
have never kept the funds of the 
state in actual cash in the vaults of 
the treasury, and we may safely as- 
sume that they will never be so kept, 
since no treasurer could give the re- 
quired bond who was suspected of 
an intention to entrust the millions 
for which he is accountable to the 
utterly insufficient security provided 
therefor by the state.’ State v. Hill, 
47 Nebr. 456, 534, 66 NW 541. 

Loan distinguished see supra §§ 3, 
43; Banks and Banking § 326 note 99 
[a], § 753. 

41. Watts v. Cleveland County, 21 
231, 95 P 771, 16 LRANS 918. 
In peOsharr Bank, 20 Oh. Cir. 

MCW EEA 
State vy. McFetridge, 84 Wis. 
473, 54 NW 1, 998, 20 LRA 223 (point- 
ing out that this was in accordance 
with the general custom of the com- 
mercial world). 

44. See generally Municipal Cor- 
porations [28 Cye 347]; Statutes [36 
Cye 929]. 

45. Hamilton County v. Aurora 
Nat. Bank, 88 Nebr. 280, 129 NW 267; 
State v. Bowers, 26 Oh. Cir. Ct. 326 
[aff 70 Oh. St. 428 mem, 72 NE 1155 
| mem]. 


46. In re Salmon, 145 Fed. 649, 


| Bank, 88 Nebr, 280, 129 NW 267; 


Constitutionality and validity.‘® 
uphold depositary laws where this can be done,®® and 
generally such laws have been upheld as constitu- 
tional and valid.5! 
ject to the constitutional objection that it provides 
| for the raising of money for, or the loaning of the 
state eredit to or in aid of, any corporation or as- 
sociation ;°* nor is it invalid as an attempt to abol- 
ish the offices, protected by the state constitution, 
held by treasurers of the public money,®* nor as 
illegally interfering with the rights of public treas- 
urers who are insurers of the funds in their care.5* 
State depositary laws are generally not inconsistent 


' 652; Hamilton County v. Aurora Nat. | 
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of its funds,*® to relieve public officers of liabil- 
ity as insurers,*” and to create more effectual reme-- 


Courts should 


A depositary law is not sub- 


State vy. Rehfuss, 29 Oh, Cir’ Ct. 62> 
State v.. Bowers, 26 Oh. Cir. Ct. 326 
[aff 70 Oh. St..423 mem, 72 NE 1155 
mem]. 

_ “The scheme of the statute author- 
izing the deposit of county funds 
with a depositary paying the highest 
rate of interest therefor, had among 
its objects to put an end to the prac- 
tice of county treasurers enriching 
themselves off of the use of the pub- 
lic funds of the county, and to se- 
cure the profit of such letting to the 
county.” In re Salmon, supra. 

Right to interest see infra § 73. 

47. Hamilton County v. Aurora 
Nat. Bank, 88 Nebr. 280, 129 NW 267. 

Liability of depositing officers see 
Officers [29 Cyc 1439]. 

48. Talley v. State, 121 Ark. 4, 12, 
180 SW 330. ‘ 

“The purposes of the statute au- 
thorizing the deposit of public funds 
is to give the county a speedy and 
efficacious remedy for the recovery 
of the deposit, regardless of the fi- 
nancial condition of the depositary.” 
Talley v. State, supra. 

49. See generally Constitutional 
Law 12 C. J. p 653; Municipal Cor- 
porations [28 Cyc 361]; Statutes [36 
Cyeuo Ti): 

50. State v, Rehfuss, 29 Oh, Cir. 
Ct. 62. See generally Constitutional 
Law § 222; Statutes [36 Cyc 974]. 

[a]. Partial invalidity.—An uncon- 
stitutional provision not inconsistent 
with, but: merely incidental to, the 
primary purpose of the statute will, 


in order to uphold the statute, be 
held directory merely. State c. Reh- 
fuss, 29 Oh. Cir. Ct. 62 (provision 


pad private persons as sure- 
ties). 
51. Ark.—Steed v. Henry, 120 Ark. 
583, 180 SW 508. 

Tll.— Peo. v. Flynn, 265 Ill. 414, 106 
NE. 961. 

Minn.—Stillwater First Nat. Bank 
v. Shepard, 22 Minn. 196. 

Miss.—Maryland Fidelity, ete., Co. 
vy. Wilkinson County, 109 Miss. 879, 
69 S 865; Montgomery v. State, 97 
Miss. 292, 52 S 357; State v. Edwards, 
93 Miss, 704, 46 S 964; Bobo v. Yazoo- 


Mississippi Delta Levee Comrs., 92 
Miss. 792, 46 S 819. 
N. M.—Terr. v. Matson, 16 N. M. 


135, 113 P 816 (not self-contradic- 
tory). 

But see Yarnell v. Los Angeles, 87 
Cal. 603, 25 P 7€7 (holding charter 
of Los Angeles § 44 [Act Jan. 31, 
1889] void as being inconsistent with 
Const. art 11. §§ 13, 16, 17, and also 
with Pen. Code §§ 424, 426). . 

52. State v. Bowers, 26 Oh. Cir. 
Ct. 326 [aff 70 Oh. St. 423 mem, 72 
NE 1155 mem]. 

53. Maryland Fidelity, ete., Co. v. 
Wilkinson County, 109 Miss. 879, 69 
S 865; Magee v. Brister, 109 Miss, 
183; 68 S 77; Montgomery v. State, 
97. Miss. .292,..:52.°S i State v. 
Edwards, 93 Miss. 704, #6 S 964. 

Abolition of offices generally see 
Officers [29 Cye 1368]. 

54. Gratiot County vy. Munson, 157 
Mich. 505, 122 NW 117; Magee v. 
Brister, 109 Miss. 183, 68 S.77; State 
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with the federal constitution °° as depriving official 
boards of their property without due process of 
law,°® or of their right to contract with respect to 
their property, rights, and franchises.°7 An officer 
may not object that a statute making it his duty to 
deposit public funds impairs the obligation of a 
contract, where such statute was in effect when he 
took office.°§ 

Construction.°® The general rules of statutory 
construction apply to depositary laws.°® The funda- 
mental rule is to ascertain and make effective the 
intention of the legislature,®t keeping in mind the 
intention as expressed in the statute;®* and a literal 
interpretation may yield to the manifest intention 
of the legislature.®** It has been held that a de- 
positary law is remedial in character and should be 
construed to promote the remedy,** and that, al- 
though the court may consider the law a penal one, 
it will look to the mischief intended to be prevented 
and the character of the proposed remedy.®® The 
statute should be construed as a whole,®® and in 
connection with statutes in pari materia.®” 

Repeal.®® A depositary law is not repealed ® ex- 
cept by express provision * or by necessary impli- 
cation.’ Where a statute is revised and the pro- 
visions relating to depositaries are reénacted sub- 
v. Bowers, 26 Oh. Cir. Ct. 326 [aff 70 
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statutory liability of stockholders of 


[§§ 46-49 


stantially as they existed theretofore, they will be 
held to have continued uninterruptedly in force, 
and an ordinance passed under the former statute 
is not abrogated by such revision.”? 

[§ 47] D. Eligibility and Appointment—l. 
Eligibility. The eligibility of a depositary is gen- 
erally regulated by statute.7* Under some statutes 
deposits may not be made with private bankers,** 
with a partnership,”® or with banks not situated 
within a particular geographical area.7® IJrrespon- 
sible banks are not eligible.77 A bank may be ren- 
dered ineligible by reason of its connection with 
the appointing power,’® regardless of whether or 
not any actual influence results from the interest 
of the appointing power in the depositary; but it 
has been held that such connection does not neces- 
sarily render it ineligible.®° 

[§ 48] 2. Appointment—a. Contract to Ap- 
point. An agreement by a public officer to deposit 
public funds in a certain bank in consideration of 
the signing of his official bond as surety is against 
public policy and void.*? 

[§ 49] b. Power and Duty to Designate and 
Extent of Power.’2? The officer or board vested with 
the power to designate depositaries is determined 
by the applicatory statutory provision,®** and this 


indirectly, receive any pecuniary or 


is not} valuable consideration as an induce- 


Oh. St. 423 mem, 72 NE 1155 mem]. 
Officers as insurers see Officers [29 
Cyc 1437]. 
55. Stillwater First Nat. Bank v. 
Shepard, 22 Minn. 196. 
56. Bobo v. Yazco-Mississippi Del- 
B Mirrata Comrs., 92 Miss. 792, 46 S 
Deprivation of property without 


due process of law generally see Con- ! 


stitutional Law §§ 988-1018. 
57. Bobo v. Yazoo-Mississippi Del- 
Pagelias Comrs., 92 Miss. 792, 46 S 


Deprivation of liberty to contract 
generally see Constitutional Law 
460 et seq. 

58. Gratiot County v. Munson, 157 
Mich. 505, 122 NW 117. 

59. See generally Municipal Cor- 
porations [28 Cye 388]; Statutes [36 
Cye 1102]. 

Construction as authorizing gen- 
eral deposits see supra § 45. 

60. New Orleans v. City Debt Bd. 
of Liquidation, 118 La. 543, 43 S 157; 


Bobo v. Yazoo-Mississippi Delta Le-! 


vee Comrs., 92 Miss. 792, 46 S 819. 

61. State v. Siemens, 68 Or. 1, 133 
P1173. 

62. State v. Siemens, 68 Or. 1, 133 
PH L73) 

63. Bobo v. Yazoo-Mississippi Del- 
ta Levee Comrs., 92 Miss. 792, 46S 
819 (where, in correcting a clerical 
oar? the word “not” was eliminat- 
ed). 

64. State v. Siemens, 68 Or. 1, 133 
Peri3: 

65. Bobo v. Yazoo-Mississippi Del- 
Eeearree Comrs., 92 Miss. 792, 46 S 


86. Robertson v. Derrick, 113 Ark. 
40, 166 SW 986; Bobo v. Yazoo-Mis- 


sissippi Delta Levee Comrs., 92 Miss. 
Taare S 819. 
67. 


State v. Wilson, 151 Mo, A. 
719, 182 SW 628. 

68. See generally Municipal Cor- 
pevETone [28 Cye 383]; Statutes [36 


Cyc 106 

69. Selves v. Wallace, 123 Ark. 
74, 184 SW 835; Peo. v. Gibler, 78 
Ml. A. 193; Bank of Commerce v. 
Clark, 114 Miss. 850, 75 S 595 (Code 
[1906] § 3485 not ,repealed by L. 
[1914] ec 124 § 38, as amended by 
L. [1916] ec. 207); Eupora Bank v. 
State,-110 Miss. 140, 69 S 998; Pot- 
ter v. Maryland Fidelity, etc., Co., 101 
Miss. 823, 58 S 713; Com. v. Cald- 
well, 224 Pa. 103, 73 A 219. 

[a] Special by _ general act.—The 


depositaries of public funds 
affected by a subsequent statute re- 
ferring generally to the liability of 
stockholders in banks. Steed v. Hen- 
ry, 120 Ark. 583, 180 SW 508; Black 
v. Special School Dist. No. 2, 116 Ark. 
472, 173 SW 846, 1104; Roberts v. 
State, 116 Ark. 410, 172 SW 1039. See 
generally Statutes [36 Cyc 1087]. 


70. Terr. v. Matson, 16 N. M. 135, 
1113 P 816. 
71. Bank of Commerce v. Clark, 


114 Miss. 850, 75 S 595 (Code [1906] 
§ 3485 superseded by acts [1908] ¢ 
96, as amended by L. [1910] ¢ 224); 


ears v. Matson, 16 N. M. 135, 113 P 


72. Snattinger v. Topeka, 80 Kan, 
341, 102 P 508. See generally Stat- 
utes [36 Cyc 1085]. 

73. See statutory provisions; Buhr- 
er v. Baldwin, 137 Mich. 263, 100 NW 
468; Peo. v. Reoux, 60 Misc. 139, 112 
NYS 1025 [aff 128 App. Div. 933 mem, 
113 NYS 1142 mem]. 

74. Du Quoin v. Kelly, 176 Ill. 218, 
52 NE 919, 43 LRA 644. 

[a] A “regularly organized bank” 
does not include a private bank, al- 
though the act provides that the 
banker or bankers receiving depos- 
its shall give bonds. Du Quoin v. 
Key 176 Ill. 218, 52 NE 919, 43 LRA 


75. Buhrer v. Baldwin, 137 Mich, 
263, 100 NW 468. 

76. Mentone First Nat, Bank v. 
Seward Tp. Bd. of Finance, 178 Ind. 
605, 99 NE 979; State v. Marion Tp. 
Bd. of Finance, 174 Ind. 231, 91 NE 
598; Johnson State Bank v. Raney, 
99 Kan. 80, 160 P 980; State v. Law- 
rence, 80 Kan. 707, 103 P 839; Eupo- 
Lf taapenia v. State, 110 Miss. 140, 69 S 

77. Johnson State Bank v. Raney, 
99 Kan. 80,°160 P 980.- 

Determination of responsibility see 
infra § 51. 

78. Johnson State Bank v. Raney, 
99 Kan. 80, 160 P 980; State v. Briede, 
117 La. 183, 41 S 487; Marquette, etc., 
Comrs. v. Wilkinson, 119 Mich. 655, 
78 NW 893, 44 LRA 493; State v. 
Owen, 41 Nebr. 651, 59 NW 886. 

{a] For example, a bank selected 
by a board, a majority of whose 
members were stockholders and offi- 
cers, was ineligible. State v. Briede, 
117 La. 183, 41 S 487. 

{b] Particular statutory prohibi- 
tions.—(1) Under a statute provid- 
ing that no officer shall ‘directly or 


ment for the deposit of any public 
moneys with any particular bank, 
firm, or corporation,” a deposit may 
not be made in a bank of which one 
of the members of the board is the 
owner or in which he is a partner. 
Marquette, ete., Comrs. v. Wilkin- 
son, 119 Mich. 655, 659, 78 NW 893, 
44 LRA 493. (2) A statute prohib- 
iting a county treasurer from making 
any profit directly or indirectly from 
the public money intrusted to his 
custody precludes him from desig- 
nating a bank of which he is a stock- 
holder and an officer. State v. Owen, 
41 Nebr. 651, 59 NW_ 886. 

79. State v. Briede, 117 La. 183, 
41 S 487. 

erie v. Owen, 41 Nebr. 651, 59 

[a] Thus, a majority of a board 
may select as a depositary a bank of 
which one of their number is a direc- 
tor and stockholder. State v. Owen, 
41 Nebr. 651, 59 NW 886. 

81. Ramsay v. Whitbeck, 183 Ill. 
550, 56 NE 322 [rev 81 Ill. A. 210]. 

Tllegality of contracts generally 
see Contracts [9 Cyc 465]. 

. Power to fix the amount to be 
deposited with each of several depos- 
itaries see infra § 67. 

Term of depositary see infra § 68. 

83. Ark.—Johnson v. Wallace, 123 
Ark. 74, 184 SW 835. 

Tll.—Peo. v. Flynn, 265 Tll. 414, 106 
NE 961; Peo. v. Gibler, 78 Ill. A, 1938 

Ind.—-Halbert v. State, 22 Ind. 125. 

Towa.—State v. Rhein, 149 Iowa 76, 
127 NW 1079. 

Kan.—Johnson State Bank v. Ra- 
ney, 99 Kan. 80, 160 P 980; Medicine 
Lodge First Nat. Bank v. Peck, 43 
Kan. 643, 23 P 1077. 

La.—New Orleans v. City Debt Bd. 
of Liquidation, 118 La. 5438, 43 S 157; 
State v. Briede, 117 La. 183, 41 S 
Bove State v. Dubuclet, 27 La. Ann. 


Mich.—Detroit City Sav. Bank vy. 
Huebner, 84 Mich. 391, 47 NW 690. 


Minn.—Van_ Vlissingen v. Clay 
County, 54 Minn. 555, 56 NW_ 251; 
Meeker County v. Butler, 25 Minn. 
363; Stillwater First Nat. Bank v. 
Shepard, 22 Minn. 196. 

N. M.—Terr. v. Matson, 16 N. M. 
138 113 P 816. 

Y.—Bath v. McBride, 163 App. 


Div. 714, 148 NYS 836. 840 [rev on 
other grounds 219 N. Y. 92, 113 NE. 
789]; Peo. v. Reoux, 60 Misc. 139, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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power may be mandatory,*‘ or merely permissive.®> 
Where this power of designation is given, it is valid 
and binding only during the term of the officer or 
officers to whom it is given, or at most until their 
successors are qualified and enter upon their du- 
ties,8> and no contract can be entered into binding 
the hands of the successors of such officers.8? The 
statutory duty of a treasurer to keep the public 
moneys safely and to account for them is not in- 
consistent with the right of a subordinate legisla- 
tive body to designate a depositary,®® although a 
bond is required from the treasurer ;8° and the power 
of such a subordinate body to select a depositary 
need not be expressly conferred, but it is sufficient 
if it can necessarily or fairly be implied from the 
powers expressly granted,®°° although it has been 
held that, if there is a fair and reasonable doubt 
concerning the existence of the power, it will ‘be 
denied.** Delegated authority to a local legisla- 
tive body to designate as many depositaries as it 
deems necessary and proper carries with it the au- 
thority to prescribe all necessary rules and regu- 
lations for earrying into full force and effect the 
power expressly granted.°? Where, however, a 
treasurer is given the power to make the designa- 
tion, the local legislative body cannot direct him as 
to the manner of the designation or limit the de- 
positaries to banks and trust companies.°* Where 
there is a general statutory prohibition against de- 
posits of public funds, a statute providing that an 
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| officer ‘‘may’’ deposit in a bank designated by a 


local legislative body does not authorize him to 
make a general deposit in another bank of his own 
selection.%* 

[§ 50] ¢ Bidding. Seeret competitive bid- 
ding for the office of depositary is not necessary,?* 
unless it is required by statute.°* A bid offering to 
pay, not a specific rate of interest, but a certain 
per cent more than that offered by any other bid- 
der, is not valid;°* but a bid is not necessarily in- 
valid because some of the sureties proposed therein 
are not eligible as such.®® Where a statute re- 
quires secret competitive bidding, two or more banks 
may not jointly submit bids,1 nor can one bank be 
the undisclosed principal of another presenting a 
bid.? A resolution authorizing bids for a shorter 
term than the statutory period is not fatally defec- 
tive.® 

Notice of bidding. The duty of the judge to or- 
der the publication of, and the duty of the clerk 
to publish, notice of the bidding have been held 
mandatory.* Where there is a failure to select a 
depositary on the first bidding, a readvertisement 
for bids may be necessary ;° but a slight error in the 
advertisement for bids in one of the newspapers 
will not vitiate the entire proceedings so as to com- 
pel a readvertisement.® 

[§ 51] d. Selection of Depositary. Under some 
statutes the selection of the highest responsible 
bidder is mandatory,’ even in the absence of an 


112 NYS 1025 [aff 128 App. Div. 933 
mem, 113 NYS 1142 mem]. 

N. C.—Robeson County v. Lewis, 
94 ait 8. 

N. D.—Rugby Bd. of Education v. 
Nelson, 33 N. D. 462, 157 NW 664. 

Pa.—Com. v. Caldwell, 224 Pa. 103, 
73.A 219. 

W. Va.—Bunch vy. Short, 78 W. Va. 
764, 90 SE 810. 

[a] Power of particular officers.— 
(1) A statute authorizing commis- 
sioners of a drainage district to loan 
money derived from assessments does 
not confer upon them power to names 
a depositary for funds of the district 
or to make a valid contract for such 
deposit. Robeson County v. Lewis, 
(N. C.) 94 SE 8. (2) The power of 
designating the bank in which coun- 
ty funds shall be deposited is some- 
times given to officers of the county 
other than the county treasurer, as 
for instance to the board of county 
commissioners (Medicine Lodge First 
Nat. Bank v. Peck, 43 Kan. 643, 23 P 
1077), (3) to the board of auditors 
(Meeker County v. Butler, 25 Minn. 
363; Stillwater First Nat. Bank v. 
Shepard, 22 Minn, 196), (4) or to 
such board and the treasurer togeth- 
er (Detroit City Sav. Bank v. Hueb- 
ner, 84 Mich. 391, 47 NW 690). 


84. State v. Siemens, 68 Or. 1, 133 
Pearl 7s, 
85. Babcock v. Rocky Ford, 25 


Colo. A. 312, 137 P 899 (statute using 
the term “may’’). 

Duty to make deposit see infra § 
1s 


86. Detroit City Sav. Bank v. 
Huebner, 84 Mich. 391, 47 NW 690. 

87. Medicine Lodge First Nat. 
Bank v. Peck, 43 Kan. 643, 23 P 1077; 
Detroit City Sav. Bank v. Huebner, 
84 Mich. 391, 47 NW 690. 

88. Stephens v. Ludlow, 159 Ky. 
729, 169 SW 473; Newburgh v. Dick- 
ey, 164 App. Div. 791, 150 NYS 175. 

89. Newburgh v. Dickey, 164 App. 
Div. 791, 150 NYS 175. 

90. Stephens v. Ludlow, 159 Ky. 
729, 169 SW 4738; State v. Owen, 41 
Nebr. 651, 59 NW 886; Newburgh v. 
RUCK OY «od 164 App. Div. 791, 150 NYS 
7 


{a] Tilustrations.— (1) Where a 
statute is silent as to the appointing 
power, and provides for the deposit 
of money by a county treasurer “in 


bank under and by direction of the 
proper legal authority.” the county 
board and not the county treasurer 
is “the proper legal authority” en- 
titled to designate the depositary, as 
it has general supervision of the fi- 
nances and property of the county. 
State v. Owen, 41 Nebr. 651, 59 NW 
886. (2) Express power to manage 
and control the finances of the city, 
and to do all acts necessary to carry 
into effect any general power, and 
for the good government of the city, 
vests in the city council the power 
to designate depositaries. Newburgh 


Vv. go ickey. 164 App. Div. 791, 150 NYS} 
17 


io. 

Implied powers of municipal cor- 
porations see Municipal Corporations 
[28 Cyc 262]. 

91. State v. Wilson, 151 Mo. A. 
719, 1382 SW 623. 

fa] The general welfare clause is 
not sufficient to vest the power in a 
city of a particular class, where 
there are provisions specifically vest- 
ing such power in various’ other 
classes of cities. State vt Wilson, 
151 Mo. A. 719, 132 SW 62 

92. Peo. v. Flynn, 265 ath 414, 106 
NE 961. 

93. Peo. v. Reoux, 60 Mise. 139, 
112 NYS 1025 [aff 128 App. Div. 933 
mem, 113 NYS 1142 mem]. 

Eligibility see supra § 47. 

94. State v. Lawrence, 80 Kan. 
707, 108 P 839. 

95. See generally Municipal Cor- 
porations [28 Cye 657, 1027]. 

Liability of conspirators to sup- 
press bidding see infra § 75. 

Selection of highest bidder see in- 
fra § bi. 

96. New Haven v. Fresenius, 75 
Conn. 145, 52 A 823. 

[a] “Work and supplies,” as those 
words are used in a city charter re- 
quiring sealed proposals, do.not in- 
clude the deposit of public funds. 
New Haven vy. Fresenius, 75 Conn. 
145, 52 A 823. 

97. See statutory provisions; and 
Eastern Arkansas Bank v. Forrest 
City Bank, 94 Ark. 311, 126 SW_ 837; 
Gratiot County v. Munson, 157 Mich. 
505, 122 NW 117; Henry County v. 
Citizens’ Bank, 208 Mo, 209, 106 SW 
622, 14 LRANS 1052 [foll Henry 
County 
238, 106 SW 630]. 


v. Farmers’ Bank, 208 Mo. | 1028]. 


98. Grant County Bank v. McClel- 
lan, 112 Ark. 550, 166 SW 550; Casey 
v.. Independence County, 109 Ark. tat. 
159 SW 24, AnnCasi915C 1008; Bast- 
ern Arkansas Bank v. Forrest City 
Bank, 94 Ark. 311, 126 SW 8387. 

{a] Beason for rule.—(1) “There 
ean be and is no real competition un- 
less all bidders are required to bid 
upon the same basis, and no proposi- 
tion can be construed to be a bid un- 
less it is complete in itself.” Grant 
County Bank v. McClellan, 112 Ark. 
550, 552,166 SW 550. (2) “If the pro- 
posals are made by sealed or secret 
bids, then no bidder should know, be- 
fore making his bid, what any other 
bidder has offered. . . . If a bidder is 
permitted to make a proposal or of- 
fer of a certain amount higher than 
any other bidder, it in effect makes 
known to such bidder the offers that 
have been made by the others, and 
permits him thus to base his bid 
thereon. By this sharp practice he 
becomes the successful bidder, and 
possibly at a rate of interest lower 
than he would otherwise have of- 
fered. Good faith and fair dealing 
require that the bid obtaining such 
unfair advantage should not be re- 
ceived.” Eastern Arkansas Bank v. 
Forrest City Bank, 94 Ark. 311, 315, 
126 SW_ 837. 

99. Henry County v. State, 91 Oh. 
St. 145, 110 NE 254. 

1. State v. Beauregard Parish 
rt Jury, 142 La. 691, 77 S 503 (de- 

osit of funds under control of par- 
ish): Henry County v. Windsor Citi- 
zens’ Bank, 208 Mo. 209, 106 SW 622, 
14 LRANS 1052. 

2. Henry County v. Windsor Citi- 
zens’ Bank, 208 Mo. 209, 106 SW 622, 
14 LRANS 1052. 

3. In re Osborn Bank, 20 Oh. Cir. 
Ct. N. S. 575. See also infra § 68. 

4. Robertson v. Derrick, 113 Ark. 
40, 166 SW 936. 

5. Casey v. Independence County, 
109 Ark. 11, 159 SW 24, AnnCasi915C 


1008. 

6. Gilfillan v. Grier, 145 Pa. 317, 22 
A 593 (advertisement containing im- 
possible date for receiving of pro- 
posals). 

Advertisement for bids see also 
Municipal Corporations {28 Cyc 


7. <Ark.—Grant County Bank vy. 
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express provision to that effect; but the appointing . 


power has more or less discretion in determining 
who is the highest responsible bidder,® particularly 
where the statute directing the selection of the 
highest bidder contains a proviso authorizing the re- 
jection of any and all pids,!° which discretion will 
not be controlled by the courts unless there is an 
abuse thereof.1! It has been held that, where there 
is an absolute mandatory duty to let the contract 


to the highest bidder, the advertisement by the pub-— 


lic is an offer to enter into a contract with such 
bidder, which is converted into a contract by the 
making of the highest bid,!? subject to the con- 
dition that the bidder is found responsible;? and 
that the highest bidder cannot be exeluded solely 
by reason of any supposed or real danger or added 
expense due to the distance of the bidder from the 
office of the disbursing officer, although, if such ex- 
pense was considered, the bid would not be the 
best one.1# Circumstances may justify the selection 
of a depositary for a portion merely of the fund to 
be deposited ;*® and within the limits fixed by stat- 
McClellan, 112 Ark. 550, 166 SW 550;| county court. 


Casey v. Independence County, 109] vision in the body of the act might 
AnnCasi19i5C€ | be construed to mean that there was | posits see infra § 67. 


Ark. 11, 159 SW 24, 


1008. an imperative duty upon the part of 16. 
of Agri-| the county court to designate the 
highest bidder as the county deposi-|} sponsibility see supra § 51. 


La.—State v. State Bd. 
eulture, etc., 122 La. 677, 48 S 148. 


Mich.—Gratiot County v. Munson,| tary, yet the very purpose of the 18. 
proviso, under the law, is to modify | Huebner, 84 Mich. 391, 47 NW 690. 
the broad and general terms of the 19. 
act to which it is attached.” 
gan v. Iron County Ct., 


157 Mich. 505, 122 NW 117. 
Oh.—-Henry County y. State, 91 Oh. 
St. 145, 110 NE 254. 
Pa. i 
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ute it is within the discretion of the proper officer 
to fix the amount to be placed in any bank.'® 

[§ 52] e. Time and Mode.” The designation 
of a depositary should be made as soon as con- 
venient after the expiration of the term of the pre- 
vious depositary.18 The statutory specification of 
a particular date is directory merely.1° The award 
need not be made immediately on the opening of 
the bids,?? but where the duty is mandatory to 
award the contract to the highest responsible bid- 
der, there can be no contract made before the ap- 
pointing power has determined which bid is the 
highest, and the responsibility of the highest bid- 
der.2+ Under some statutés certain conditions pre- 
cedent must be complied with before the deposi- 
taries can be designated;?? but a provision that a 
depositary cannot ‘be duly designated until a bond 
is given and approved does not preclude a condi- 
tional designation to become operative when the 
bond is approved.?3 

Mode. Although a formal designation is re- 
quired,”4 excessive formality is not required,”> and 


Grant it that the pro-] the amount of the bid). 


Amount and apportionment of de- 


See infra § 67. 
17. Determination of bidder’s re- 


Detroit City Sav. Bank v. 
State v. Siemens, 68 Or. 1, 133 
Rea-| P 1173. 


226 Mo. 79, [a] Where the statute does not 


22 A 593. 

8. Grant County Bank v. McClel- 
lan, 112 Ark. 550, 166 SW 550. 

9. Eastern Arkansas Bank v. For- 
rest City Bank, 94 Ark. 311, 126 SW 
837; Merchants’, ete., Bank y. Hazle- 
hurst Citizens’ Bank, 147 Ga. 366, 94 
SE 229, LRAi918B 1122; Johnson 
State Bank v. Raney, 99 Kan. 80, 160 
P 980; State v. State Bd. of Agricul- 
ture, ete., 122 La. 677, 48 S 148. 

10. Eastern Arkansas Bank  v. 
Forrest City Bank, 94 Ark. 311, 126 
SW 837; Denny v. Jefferson County, 
272 Mo. 436, 199 SW 250; State v. 
Harris, (Mo.) 176 SW 9; Reagan v- 
ve County Ct., 226 Mo. 79, 125 SW 

[a] Reason for rule—‘“The pur- 
pose of this law is to obtain for the 
public the largest available income 
from its funds. ... The meaning of 
the proviso is plain. It means that 
whenever, in order to obtain the 
highest rate of interest reasonably 
available, it becomes necessary, in 
the judgment of the county court, 
to reject any and al] bids on the 
whole or any part of the funds, it 
may do so. Its obvious utility is to 
save from defeat the purpose of the 
law by preventing combinations of 
bidders by which the funds are di- 
vided and the bids determined by 
agreement among bankers. For this 
purpose it goes hand in hand with 
the provision for readvertising for 


bids, and has proved a healthy meas- | 


ure.” Denny vy. Jefferson County, 
272 Mo. 436, 450, 199 SW 250. 

[b] Discussion of rule.—‘‘Under 
it [the proviso] the court has the 
right ‘to reject any and all bids.’ 
From any standpoint it means dis- 
eretion. If the law meant that after 
advertising for bids the county 
court must accept the highest bid, 
then such court could not reject all 
bids. The very fact that the pro- 
viso allows the rejection of all bids 
demonstrates that there was intend- 
ed to be left a discretion in the 
eounty court. But further this pro- 
viso allows the county court not only 
to reject all bids, but goes further 
and allows it to reject ‘any and all 
bids.’ Such provision but empha- 
sizes the fact that the Legislature 
was lodging a discretion with the 


88, 125 SW 1140. 

[c] Extent of discretion.—Coun- 
ty courts have not the discretion “to 
select or refuse to select a depositary 
at all, but to reject any bid made by 
a banking institution whose _ soly- 
ency or business methods would, in 
the opinion of the courts, put to 
hazard the funds of the county, or 
involve it in litigation in respect 
thereto.” State v. Hawkins, 130 Mo. 
A. 41, 46, 109 SW 77. 

Statutory proviso generally see 
Statutes [36 Cye 1161]. 

11. Ark.—Eastern Arkansas Bank 
v. Forrest City Bank, 94 Ark. 311, 
126 SW. 837. 

Ga.—Merchants’, etc., Bank y. Ha- 
zlehurst Citizens’ Bank, 147 Ga. 366, 
94 SH 229, LRA1918B 1122 (facts not 
showing abuse). 

Kan.—Johnson State Bank v. Ra- 
ney, 99 Kan. 80, 160 P 980. 

La.—State v. State Bd. of Agricul- 
ture, ete., 122 La. 677, 48 S 148. 

Mo.—Denny v. Jefferson County, 
272 Mo. 436, 199 SW 250; Barrett v 
Stoddard County, 246 Mo. 501, 152 
SW 43 (clear showing of abuse re- 
quired); Reagan v. Iron County Ct., 
226 Mo. 79, 125 SW 1140. 

[a] Review.—Where a police jury 
invites bids for the deposit of funds 
of which it has control and custody, 
with a view of selecting fiscal agents 
in accordance with statute, its action 
in awarding such deposits may be 
reviewed by the courts, and an un- 
successful bidder has a sufficient in- 
terest, and therefore a right to de- 
mand and obtain such review. State 
v. Beauregard Parish .Police Jury, 
142 La. 691, 77 S 503. 

12. State v. State Bd. of Agricul- 
ture, etc., 122 la. 677,, 48 -S,148. 
See also infra § 52. 

13. State v. State Bd. of Agricul- 
ture, ete., 122 La. 677, 48 S 148. 

14. State v. State Bd. of Agricul- 
ture, etc., 122 La. 677, 48 S 148. 

[a] Reason for rule.—‘“By safety 
of the funds the statute means noth- 
ing more, or else, than their safe- 
keeping and faithful and punctual 
accounting for.’ State v. State Bd. 
bk poy eee ams: ete., 122 La. 677, 680, 

15. Worsham v. Dy 43 Tex. 
Civ. A. 43, 94 SW 1080 a for 


go into effect until after the date 
specified, but it is plain that the leg- 
islature intended that it should be 
effective in that year, the deposita- 
ries should be designated after the 
act becomes effective. State v. Sie- 
mens, 68, Or. ;1,.133 P 1173. 

20. Reagan v. Iron County Ct., 226 
Mo. 79, 125 SW 1140. 

21. State v. State Bd. of Agricul- 
ture, ete., 122 La. 677, 48 S. 148.. See 
also supra § 51. 

22. See statutory provisions; and 
Powell vy. Tunica County, 107 Miss. 
410, 65 S 499, AnnCas1916B 1262; 
St. Louis County v. American L.'& T. 
Co., 75. Minn. 489, 78° NW 113; St. 
Louis County v. American L. & T. 
Co., 67 Minn. 112, 69 NW 704. 

23. St. Louis County v. American 
L. & T. Co., 75 Minn. 489, 78 NW 
1138; St. Louis County v. American 
L. & .T. Co., 67 Minn. 112, 69 NW 
704; Meeker County v. Butler, 25 
Minn. 363. 

24. Babcock v. Rocky Ford, 25 
Colo. A. 312, 137 P 899; Bath v. Mc- 
Bride, 163 App. Div. 714, 148 NYS 
836, 840 [rev on other grounds 219 
N.Y. 92,.113. NE 739]. 

[a] Insufficient designation.—The 
mere acceptance by a_ subordinate 
legislative body of an offer by a bank 
to pay interest on public moneys de- 
posited therein does not constitute 
a legal designation of the bank as de- 
positary, where there is nothing in 
the contract to restrain the treasurer 
from making deposits elsewhere, es- 
pecially where the treasurer is not 
informed of the making of the con- 
tract. Bath v. McBride, 219 N. Y. 
92, 113 NE 789 [rev 1638 App. Div. 
714, 148 NYS 836, 840]. 

[b] Action of board.—A designa- 
tion must be made by the appointing 
board as such and not by the mem- 
pers thereof as individuals. Bath v. 
McBride, 163 App. Div. 714, 148 NYS 
836, 840 [rev on other grounds 219 
N. Y. 92, 113 NE 789]. 

25. Barrett v. Stoddard County, 
246 Mo. 501, 152 SW 43; Matter of 
Rotbechie: 109 App. Div. 546, 96 
{a] Nonconformity of the accept- 
ance to the offer contained in the bid, 
in that it contains an additional re- 
cital that the bidder proposed to pay 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an appointee is bound by the order designating it, 
although it is not served with a copy of the order, 
if it is distinctly notified of such appointment be- 
fore the making of the deposit.?6 

[§ 53] f. Validity and Construction.2’ An ap- 
pointment is not invalid by reason of fraud on the 
part of the appointing party to which the ap- 
pointee is not a party.*’ But where there is a con- 
spivacy to stifle bidding, the contract with the de- 
positary is voidable at the election of the govern- 
ment;*? but no other person may assert the inval- 
idity.°° Where depositaries are classified as active 
and inactive, and the whole proceeding to appoint 
does not disclose which class is involved, the ap- 
pointment will be held to be of an inactive deposi- 
tary where the appointee is ineligible to be an ac- 
tive depositary.*+ A contract, the effect of which 
is to place public funds beyond the control of the 
officer charged with the duty of depositing them, 
is invalid.*? sit 

[§ 54] E. Security for Deposit—l. In General. 
A depositary of public funds is commonly required 
by statute to furnish security.2* Where the statute 
expressly specifies the character of the security, the 
depositing officer has no authority to accept any 
other in lieu thereof,** as where statutes requiring 
the deposit of securities *° specify those which may 


par for county warrants, does not in-; giving of personal security for the 
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be deposited.*® The depositary, however, may be 
required to furnish security in addition to that pro- 
vided for in the statute in the absence of a statutory 
prohibition.’’ A statute requiring security for de- 
posits but not designating the nature thereof eon- 
templates the indorsement of individuals or a sol- 
vent bonding company, and does not contemplate the 
pledging of the assets of the depositary.’® Where 
the statute requires a bond rather than a deposit of 
securities, the government may not hold and enforce 
securities in the absence of a completed transfer.’® 

[§ 55] 2. Bond—a. In General.*° The statutes 
generally require bonds as security from depositaries 
of public funds.*? The amount 42 and the form * of 
the bond are usually fixed by statute; and the bond 
is sufficient if it is in substantial compliance with 
the statute,** although technically defective in de- 
scribing the obligee *° or the funds to be seeured.*® 
A defective statutory bond may be good as a com- 
mon-law bond.*? <A ‘‘binder’’ issued by thé pro- 
posed surety of a depositary is not a valid execu- 
tory contract to execute a bond, where the minds 
of the parties have never met as to the duration of 
the risk.48 The bond of a depositary is not gen- 
erally regarded as that of a public officer,*® although 
this is sometimes held to be the ease.°° The pro- 
cedure relating to the justification of sureties is 


performed the function of obtaining 


validate the designation. Barrett v., safety and return of such _ public 
Stoddard County, 246 Mo. 501, 152 | deposits as are required by law to be 
3 | secured, would fully meet the ends 

26. Matter of Rothschild, 109 of the law, and in nowise impair the 
App. Div. 546, 96 NYS 872. value of the bank’s assets as secur- 
27. Connection of the appointing) ity for all of the depositors, it is 
power with the depositary see supra); apparent that this is the character of 
§ 47. | the security contemplated. That this 
28. Worsham v. Dyer, 43 Tex.| was the legislative intent is made 


Civ. A. 48, 94 SW 1080. 
29. In re Blake, 150 Fed. 279, 80) 
CCA 167; In re Salmon, 145 Fed. 649. | 
fa] Reason for rule.—‘'It is a uni-| 
form, inflexible rule of law that all} 
such combinations, the effect of) 
which is to stifle competition in bid- 
ding at public or private sales, or 
in the letting of public works, and, 
on principle, in the letting to hire 
of public moneys, are immoral, vi- 
cious and void.” In re Salmon, 145 
Fed. 649, 652. 
‘ Giability of conspirators see infra 


75. 
ne 119 


30. Marquette v. Wilkinson, 
Mich. 413, 78 NW 474, 43 LRA 840 

31. In re Osborn Bank, 20 Oh. Cir. 
Ct. N.S. 575. 

{a] Reason for rule—Official pro- 
ceedings are presumed to be regular. 
In re Osborn Bank, 20 Oh. Cir, Ct. 
N. S. 575. 

Classification of depositaries sce 
supra § * 

Presumption of regularity of offi- 


cial action see Evidence [16 Cyc 
1076]. 
3a! Bunch vy. Short, 78 W. Va. 764, 


90 SE 810 (contract made by a court, 
while the sheriff was the person in- 
trusted with the duty of making de- 
posits). fe 

33. See statutory provisions. 

84. Van Vlissingen v. Clay Coun- 
ty, 54 Minn. 555, 56 NW 251. 

35. See statutory provisions; and 
Powell v. Tunica County, 107 Miss. 
410, 65 S 499, AnnCas1916B 1262; 
State v. Hevelone, 92 Nebr. 748, 139 
NW 636 (depositor’s guaranty fund 
required). 

36. Th re Hawaii Island Bonds, 39 
Pa. Co. 398; In re Municipal Bonds, 
34 Pa. Co. 196. 

37. Richards v. Osceola Bank, 79 
Iowa 707, 45 NW 294. 

Power to require new bond see in- 
fra § 65. 2 

38. Cofmneriay Bent a 
v. West Virginia izens’ Trust, iF 
Co., 153 Ky. 566, 156 SW 160, 45 LRA 
NS 950. AnnCas1915C 166. 

fa] Reason for rule-—‘“As the 


the more apparent when it is re- 
membered that all of the assets of 
the bank stand pledged to secure all 
of the deposits, and it cannot be 
that the legislature intended that 
this security, for all of the deposits, 
should be impaired in order that a 
few, or any number less than _ all, 
might be the better secured.’ Com- 
mercial Banking, ete., Co. v. West 
Virginia Citizens’ Trust, ete., Co., 153 
Ky. 566, 578, 156 SW 160, 45 LRANS 


|; 950, AnnCas1915C 166. 


39. Van Vlissingen v. Clay Coun- 
ty, 54 Minn. 555, 56 NW 251. 
aoc Bonds generally see Bonds 9 


Nae aah «ae 
Official bonds see Officers [29 Cye 
1386, 1451]. 

Power of national bank to execute 
depositary bond see Banks and 
Banking § 753. 

41. See statutory provisions; and 
Johnson State Bank -v. Raney, 99 
Kan. 80, 160 P 980; Van Vlissingen v. 
Seekh County, 54 Minn. 555, 56 NW 


42. See statutory provisions; and 
Van Vlissingen v. Clay County, 54 
Minn. 555, 56 NW 251; Yellowstone 
County v. Billings First Trust, etc., 
Bank, 46 Mont. 439, 128 P 596. 

48. See statutes; and Colquitt v. 
Simpson, 72 Ga. 501; Gulfport Bank 
of Commerce vy. Gulfport, 117 Miss. 
591, 78 S 519 (bond of surety com- 
pany required under L. [1910] c 138 
§§ 1, 2, and ec 137). 

Effect of adding terms not required 
by statute see infra § 59. 

44. Henry County v. Salmon, 201 


Mo. 136, 100 SW 20; Manitowoe Coun- 


ty v. Truman, 91 Wis. 1, 64 NW 307. 

[a] Reason for rule—‘A rigid 
compliance with all the minutize of 
the statute is not indispensable to 
the validity of a depositary bond. 
To stick in the letter is to stick in 


| the bark. To stick in the dry letter 


is but to pay tithes of mint and an- 
ise and cummin, omitting the weight- 
ier matters of the law. When faith 
and credit have been given to a de- 
positary bond and such bond has 


for its principals money, property or 
other valuable thing, it illy becomes 
its obligors to invoke immaterial va- 
riances from statutory form © in 
avoidance of liability.” Henry Coun- 
ty v. Salmon, 201 Mo. 136, 152, 100 
SW. 20. 

45. St. Louis County v. American 
L. & T. Co., 67 Minn. 112, 69 NW 
704 (bond made payable to county 
treasurer under statutory require- 
ment that it be payable to county). 

46. Myers v. Kiowa County, 60 
Kan. 189, 56 P 11. i 

[a] A bond for “county funds,” 
under a_ statute requiring. a bond 
covering “public funds,” is sufficient, 
since “these funds in the treasur- 
er’s hands, the proceeds of other than 
county taxes, must, in our judgment, 
be regarded as belonging to the coun- 
ty until they are actually paid over 
to the state, municipality or persons 
for whom they were collected. The 
county is responsible for their safe- 
keeping, and if it is not the absolute 
owner it holds as trustee for the 
benefit of the real owners?’ Myers 
v. Kiowa County, 60 Kan. 189, 193, 
bGs Py 11. 

Funds secured see infra § 60. 

47. State v. U. S. Fidelity, etc., 
Co., 81 Kan. 660, 106 P 1040, LRANS 
865; St. Louis County v. Manufac- 
turers’ Bank, 69 Minn. 421, 72 NW 
701; St. Louis County v. American L, 
& T. Co., 67 Minn. 112, 69 NW 704; 
Manitowoe County v. Truman, 91 
Wis. 1, 64 NW 307. See also Bonds § 
41. 

De facto depositaries see infra § 
6 


48. U. S. Fidelity, etc, Co. v. 
American Bonding Co, 31 Okl. 669, 
122 P 142 (surety company). 

Contracts void for indefiniteness 
see Contracts [9 Cye 248]. 

49. Colquitt v. Simpson, 72 Ga. 
501; Henry County v. Salmon, 201 
Mo. 136, 100 SW 20. See also infra 


62. 
; Depositary ag officer see supra § 


50. Maryland Casualty Co. v. Pa- 
cific County, 245 Fed. 8381, 158 CCA 
171; St. Louis County v. Security 
Bank, 75 Minn. 174, 77 NW 815; State 
v. Pederson, 135 Wis. 31, 114 NW 828. 
But see Illinois Surety Co. v. U. &., 
226 Fed. 665, 668, 141 CCA 421 (in- 
cidental statement by the court “that 
the bond is perhaps not, strictly 
speaking, an official bond’). 


586 [18 C.J] 
generally regulated by statute.°t | Where a deposi- 
ary is not regarded as a publie officer,®* nor its bond 
as an official one,®S a statute relating to the justifi- 
cation of sureties on bonds of pubhe officers does 
not apply.®* 

[¥ 56] b. Consideration.®S A bond under seal 
imports a consideration.°° A deposit of money in re- 
lianee on a bond constitutes a consideration for 
it,s* and where past and future deposits are to be 
considered as one entire fund, the agreement to 
make or the making of future deposits furnishes 
a sufficient consideration for a bond covering all 
such deposits.°S 

[§ 57] ec. Bxecution, Delivery, and Filing.®® A 
bond executed before, but in view, of the appoint- 
ment of the depositary is valid.°° Technical irregu- 
larities in the exeeution of a bond,® or in the fil- 
ing or recording thereof,®* will not affect its va- 
lidity. A. requirement that the bond shall be filed 
with the bid has, however, been held mandatory.® 
There is a sufticient delivery of the bond where one 
of the obligors delivers it to an attorney of a party 
in interest, who holds it for some-months and then 
delivers it to the obligee.®* 

[§ 58] ad. Approval and Acceptance. <A deposi- 
tary’s bond is not binding until approved by the 
proper authority,®> but the approval of the major- 
ity of the officials named in the statute is sufficient 
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where all have acted or been notified of the con- 
templated aection.£¢ Notice of the acceptance of the 
security is not necessary where the undertaking re- 
cites a consideration, although that consideration is 
merely nominal.®°’ But no aeceptance of a bond to 
take the place of a former one can be inferred where 
the proper officer, while diligently inquiring into 
the responsibility of the proposed sureties, learns, 
after the lapse of a few days, of the insolvency of 
the depositary.®® 

[§ 59] e. Construction.°® The same rules of 
interpretation and construction apply to the bonds 
of depositaries as to other contracts of a similar 
nature."° Where the language of the bond is un- 
ambiguous there is no room for construetion.71 The 
courts should give effect to the intention of the par- 
ties,’* which should be sought in the language em- 
ployed ** in the light of the surrounding cireum- 
stances.** A bond should be construed to uphold the 
agreement rather than to render it void,’® and should 
be construed as a whole,’® and, if possible, effect 
should be given to each clause and word.’* Changes 
in punctuation may be made to bring out the true 
meaning of the bond,’§ Statutory provisions relat- 
ing to depositaries should be read in connection with 
the bond,’® especially where there is express ref- 
erence thereto.8° Additional conditions to those pro- 
vided for by the statute which tend to limit the ha- 


51. See statutory provisions, and; can L, & T. Co., 67 Minn. 112, 69 NW 74 OU. S. Fidelity, ete, Co. vw. 
In re Justification Form, $8 Pa. Co. | 704. Woodson County, 145 Fed. 144, 76 
578. Pa.—Com. v. Caldwell, 224 Pa. 108,| CCA 114; Peo. v. Backus, 117 N. Y. 

Bligibility of surety companies T3_ A. 219, 196, 22 NE 759. 
see Principal and Surety [32 Cye fa] Bule applied.—Treasurer of a 75. U. S. Fidelity, ete, Co. v. 
303). county in the state of Washington] Woodson County, 145 Fed. 144, 76 

S52. See supra § 48. cannot alone accept for the benefit of ] CCA 114; Western Casualty, ete., Ins. 

53S. See supra note 49. the county a bond tendered by a bank] Co. v. Muskogee County, (Okl.) 159 


54. Barrett v. Stoddard County,/ designated as 


a depositary of the 


P 655. See generally Bonds § 51 note 


246 Mo, 501, 152 SW 438 (provision for | 


affidavits of sureties). 

55. See generally 
Cye 308), 

56. Wrlie v. Commercial, ete, 
Bank, 63 S. C. 406. 41 SE 504. See 
generally Bonds § 30; Contracts [9 
Cye $10]; Seals [35 Cye 1168]. 

Sv. Wylie v...Commercieal, 
Bank, 65 S. C. 406, 41 SE 604. 


Contracts [9 


ete. 


Presumption of reliance on bond | 


see infra $ 87. 

58. Kephart v. Buddecke, 20 Colo. 
546, SO P 501; Wylie v. Commer- 
, ete, Bank, 68 S. C. 406, 41 SH 


59. Fraud inducing execution see 
infra § 62: 
60. Colquitt v. Simpson, 72 Ga. 
1, 


61. Sawyer v. Stilson, 146 Iowa 
TOT. 125 NW 822; Gratiot County v. 


50 


Munson, 157 Mich. 505, 122 NW 117; 
Wylie v. Commercial, ete, Bank, 63 
S. CL 406, 41 SE 504 


fa] Thhustrations of technical ir- 
regularities: (1) Failure to attach 
United States revenue stamps. Wy- 
lie vy. Commercial, ete, Bank, 63 S. C. 
406, 41 SE 504. (2) Omission of seal 
to the signature of the depositary. 


a5 


Sawyer yv. Stilson, 146 Iowa 707, 125 


NW 822. 

62. Mathis v. Morgan, T2 Ga. 517, 
83 AmR S47; Gratiot County _v. 
senna 157 Mich. 505, 122 NW 

63. Martin v. State, T2 Ark. 236, 
96 SW_ 872. 

64. Wylie v. Commercial, ete, 
Bank, 68 S. C. 406, 41 SE 504. 

65. U. S—Maryland Casualty Co, 
Vv. Pacific County, 246 Fed. S831, 158 
CCA 171. 

Ark.—Martin v. State, 79 Ark. 236, 


96 SW $72. 


Cal.—Peo. v. Van Ness, 79 Cal, 84, | 


21. P 554. 12 AmSR 1384. 
Me.—Farmers’ Bank vy. Cooper, 36 
Me. 179, 
Minn.—St. Leuis County v. Ameri- 


county funds, but can at most mark 
the bond approved, concurrence of 

other officers being necessary to ac- 
ceptance. Maryland Casualty Co. v. 
Hea County, 245 Fed. 831, 158 CCA 
aa. 


nee facto depositaries see infra § 
In re State Treasurer's Settle- 
BL Nebr. 116, 70 NW 582, 36 
746. See generally officers [29 
Cye- 1433]. 

fa] Thus, where the statute re- 
quires the bond to be “approved by 
the governor, secretary of state, and 
attorney general,” the approval of 
the governor is unnecessary: where 
he has been consulted on the matter. 
In re State Treasurer’s Settlement, 
Sietehk: 116, 70 NW 532, 36 LRA 
i 


67. Buhrer v. Baldwin, 137 Mich. 
263, 100 NW 468. See generally 
Guaranty [20 Cye 1404]. 

68. Peo. v. Lee, 104 N. Y. 441, 10 
NE S884. 

69. See generally Bonds §§ 49-75; 
Principal and Surety [32 Cye 71]. 
ay enh of sureties see infra §$§ 

6! 


70. Maryland Casualty Co. v. Pa- 
cific County, 245 Fed. 831, 158 CCA 
171; Un. |S.) Bidelity, ete, Co. 1: 
Woodson County, 145. Fed. 144, 76 
CCA 114; Zimmerman v. Chelsea 
Sav. Bank, (Mich.) 125 NW 424. See 


62 


generally Bonds § 49; Contracts [9 
Cye 577). 

71. U. S. Midelity, ete, .Co. v. 
Woodson County, 145 Fed. 144, 76 
CCA 114, 

72. U. S. Fidelity, eta, Co. v. 
Woodson County, 145 Fed. 144, 
76 CCA 114; State v. U.. S. Fi- 
delity, ete. Co. 81 Kan. 660, 106 
P 1040, 26 LRANS 865 (as to 


the time when the funds should be 
withdrawn); Peo, v. Backus, 117 N. Y. 
196, 22 NE 759. 

73. Kephart v. Buddecke, 20 Colo. 
A. 546, SO P 501. 


45, § 52 note 56; Contracts [9 Cyc 
586]; Ut Res Magis Valeat Quam 
Pereat [89 Cye 1100]. 

[a] Rule applied.—The condition 
of a bond requiring notice to the 
surety of a default on the part of the 
principal will not be construed as 
requiring the performance of condi- 
tions which are impossible or which 
will render the insurance of the bond 
practically worthless. Western Cas- 
ualty, ete., Co. v. Muskogee County, 
(Okl.) 159 P 655. 

76. U. S. Fidelity, etc, Co. v. 
Woodson County, 145 Fed. 144, 76 
CCA 114; Kephart v. Buddecke, 20 
Colo. A. 546, 80 P 501. 

77. Kephart v. Buddecke, 20 Colo. 
A. 546, 80 P 501. 

78 U. S. Fidelity, ete, Co. v. 
American Bonding Co., 31 Okl. 669, 
122 P 142 (insertion of parenthe- 


ses). 
79. St. Louis Equitable Surety Co, 
v. Jackson Tp, Finance Bd., (Ind.) 


117 NE 860; Henry County v. Salmon, 
201 Mo, 136, 100 SW 20. 

[a] Discussion of srule.—‘This 
does not strike down the hornbook 
propositions that the obligation of 
the surety should not be stretched 
or swollen by mere implication, and 
that sureties are favorites of the 
law and are entitled (subject to some 
qualifications) to stand on the terms 
of the bond, construed strictissimi 
juris. It merely puts the matter 
On a common-sense footing as be- 
tween man and man by reading the 
written law into the bond, discern- 
ing the objects to be subserved by 
the bond, and getting at the true in- 
tent and meaning of the bond by ap- 
plying its terms. to the objects 
sought.” Henry County v. Salmon, 
201 Mo. 136, 162, 100 SW 20. 

80. Com. v. Enterprise Nat. Bank, 
15 Pa. Dist. 949 (where the bond re- 
cited that it was given “in accord- 
ance with the act of assembly in such 
case made and provided’). 


For later oases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 59-60] 


bility of the surety will be treated as surplusage.’* 
A bond referring to the principal contract between 
the government and the depositary is to be construed 
n ¢Ol As a general rule, the 
liabilities of sureties cannot be extended by doubt- 
ful construction or implication,’* but a bond exe- 
cuted by a surety company receiving compensation 
has been rigidly construed against the company and 


in connection therewith.®2 


liberally in favor of the public.*+ 


[§ 60] f. Funds Secured. As a general rule 
the terms of the bond as construed in connection 
with the governing statute ®° determine the deposits 
The deposit must of 
course be more than a mere formality,$’ but it 
need not be made by the actual depositing of cash 
by the proper public officer, but may include taxes 
and license fees collected by the depositary,’S the 
return of a certificate of deposit,8® and the deposit- 
ing of the check of the predecessor in office,®° al- 
though it has been held that there is no new deposit 
where the disbursing officer draws a check on the 
depositary, for-which it gives a draft, which is re- 


which are secured thereby.*¢ 


81. Western Casualty, ete., Ins. Co. 
v. Muskogee County, (Okl.) 159 P 
655. See Bonds § 56 note 80. 

[a] Reason for rule—‘This law, 
with all its terms, no more and no 
less, becomes a part of the bonding 
eontract. The Board has not author- 
ity to waive any part of the statute 
nor add anything to it.’ Western 
Casualty, ete., Ins. Co. v. Muskogee 
County, (Okl.) 159 P 655, 659. 

82. Zimmerman vy. Chelsea Sav. 


Bank, (Mich.) 125 NW _ 424. _ See 
Bonds § 59; Contracts [9 Cye 582]. 
83. Peo. v. Backus, 117 N. Y. 196, 


22 NE 759; Manitowoc County v. 

Truman, 91 Wis. 1, 64 NW 307. 
84 U. S. Fidelity, etc, Co. v. 

Woodson County, 145 Fed. 144, 76 

CCA 114. 

85. See supra § 59. 

86. U. S.—Illinois Surety Co. 

U..S., 226 Fed. 665, 141 CCA 421. 

Colo.—National Surety Co. v. Can- 
on, 62 Colo. 401, 163 P 284; Davis v. 
Dunlevy, 11 Colo. A. 344, 53 P 250 
[aff 27 Colo. 244, 60 P 570]. 

Ga.—Mathis v. Morgan, 72 Ga. 517, 
53 AmR 847 (all public money re- 
ceived from treasurer). 

Kan.—Myers v. Kiowa County, 60 
Kan. 189, 56 P 11. 

N. Y.—Peo. v. Backus, 117 N. Y. 
196, 22 NE 759. 

Tex.—McHaney v. Longview Peo- 
ple’s State Bank, (Civ. A.) 196 SW 
997 (“good roads” money). 

[a] Increased receipts.—Where, 
at the time of the execution of the 
bond of the depositary of the funds 
of a particular officer it is such offi- 
ecer’s duty to deposit all the funds 
received by him from any source in 
the bank, greatly ircreased receipts 
due to a change in the law and de- 
posited by him are covered by the 
bond. Peo. v. Backus, 117 N. Y. 196, 
22 NE 759. 

{b] Under Bankruptcy Act.—A 
bond given by a bank pursuant to the 
Federal Bankruptey Act covers all 
deposits therein by trustees and re- 
eeivers of bankrupt estates. Illinois 
Surety Co. v. U. S., 226 Fed. 665, 141 
CCA 421. See generally Bankruptcy 


383. 

[c] A bond given to secure a coun- 
ty clerk and his sureties for his de- 
posits is not invalid as against pub- 
lie policy, although the deposits con- 
sist of fees which he is required by 
law to pay over to the county treas- 
urer. Davis v. Dunlevy, 11 Colo. A. 
344, Ba P 250 [aff 27 Colo. 244, .60 

70). 


PB, :5 
Henry County v. Salmon, 201 
Mo. 136. 100 SW 20. 
fa] Discount of worthless note.— 
Where a county treasurer in settling 
his accounts with his successor is 
short a designated amount which he 
has not deposited, and he discounts a 


Vv. 
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eashed.® 


depositary.°? 


to pay the other 


note with the depositary and osten- 
sibly the proceeds are placed to the 
eredit of the county, which proceeds 
are, however, imaginary only since 
the note was known to be worthless 
at the time it was given, the sure-| 
ties are not liable for this amount, 
since the loss should fall rather on 
the sureties of the treasurer. Henry 
County v. Salmon, 201 Mo. 136, 100 
SWw_ 20. 

88. National Surety Co. v. Canon, 
62 Colo. 401, 163 P 284; Maryland 
Casualty Co. v. Pensacola, 68 Fla. 
476, 67 S 118; Sawyer v. Stilson, 146 
Iowa 707, 125 NW. 822. 

[a] Reason for rule—‘We must 
not permit ourselves to be lost in 
a maze of technical definitions, but 
look rather to the substance, the es- 
sence of the transaction. The treas- 
urer was not sending out tax receipts | 
for collection in any just sense of); 
the word. He sent them out only on 
the order or call of the bank, and 
such order or call was in effect a rep- 
resentation that the bank had re- 
ceived the money. ... When the 
money was received into the deposi- 
tory for the benefit of the county 
treasurer, it was no less a deposit 
by the treasurer than it would have} 
been had the payment been made to, 
the treasurer direct, and he had then 
with his own hand delivered or re- 
mitted it to the bank. It would be! 
folly, in view of the well-known | 
methods by which such business is 
earried on and the intimate relation 
existing between the bank and its 
sureties, to suggest the possibility 
that the parties did not intend the 
bond to secure a proper accounting 
for moneys so received.” Sawyer vV.! 
pclisan, 146 Iowa 707, 714, 125 NW 


[b] .Tax receipts.—The surety on 
a bond to secure a county treasurer | 
for money deposited in a bank is lia- 
ble for a deposit credited by the bank | 
on the delivery of receipts for taxes 
owing by its president and by a cor- 
poration in which he is interested, 
although neither the president nor 
the corporation have sufficient funds 
on deposit to pay the taxes, and al- 
though the deposit is never credited 
to the treasurer on the books of the 
bank. National Surety Co. v. Canon, 
62 Colo. 401, 163 P 284. 

g9. Allibone v. Ames, 9 S. D, 74, 
68 NW 165, 33 LRA 585. 

[a] Beason for rule—‘“It was— 
the parties so treating it—precisely 
the same as if the treasurer had re- 
eeived the coin and again deposited 
it. To say that if a person deposits 
a draft or a certificate of deposit 
with a bank, and receives credit for 
the amount of it, he does not make 
a deposit of that amount, is simply 
absurd, in view of the modern meth- 
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deposited after the bond is given, and it is agreed 
from the beginning that the draft shall not be 
Where a new depositary by a transfer 
of checks leaves temporarily in the prior depositary 
the amount of the balance due, less the amount pre- 
viously redeposited with the former, and it takes 
over the assets of the other depositary and agrees 
to pay all its debts and deposits, and takes a bond 
to provide against a deficiency, the sureties of the 
new depositary may not object on the ground that 
the deficiency for which they are sought to be held 
liable is the same as that which existed at the 
time of the designation of the new depositary, and 
that there was no real deposit of funds in sueh new 
In such ease the further contention 
that the new depositary acquired only enough assets 


debts, and that they were paid to 


the exclusion of the county debt, is not valid.®’ 

Past and future deposits. 
ers the money already on deposit at the time it be- 
| comes effective,°* and there is generally in legal 


Ordinarily a bond eoy- 


ods of transacting business.”  Alli- 
bone v. Ames, 9 S. D. 74, 81, 68 NW 
165, 33 LRA 585. 

90. Fremont County v. Fremont 
County Bank, 145 Towa 8, 123 NW 


782, Anncasi912A 1220; Henry Coun- 
ty v. Salmon, 201 Mo. 136, 100 SW 20; 


Peo. v. Sheppard, 37 App. Div. 119, 
565 NYS 1130. 
91. Redwood County v. Redwood 


Falls Citizens’ Bank, 67 Minn. 236, 69 
NW 912. 

92. Henry County v. 
Mo. 136, 100 SW 20. 

fa] Reason for rule—The new 
depositaries “got precisely what the 
county had—the right to look to the 
State Bank for the payment of a 
debt, they adjusted that liability to 
suit themselves, and they got the 
means the State Bank had to pay; 
and however we may view the man- 
ner of bookkeeping, the bondsmen 
cannot complain of a banking trans- 
action which was at the time within 
the purview of fair banking custom.” 
Henry County v. Salmon, 201 Mo. 136, 
172, 100 SW 20. 

93. Henry County v. Salmon, 201 
Mo. 136, 100 SW 20 (where the court 
pointed out that, while the other 
debts were presented and paid, the 
new depositary was the creditor of 
the former depositary for the amount 
of the county deposit, and did not go 
through the ceremony of presenting 
its own claim). 

94. U. S.—Maryland Casualty Co. 
v. Pacific County, 245 Fed. $31, 158 

¥v. 


CCA 171 
Buddecke, 20 
Colo. A. 546, 80 P 501 


Colo.—Kephart 

Iowa.—Sawyer v. Stilson, 146 Towa 
707, 125 NW 822; Fremont County v. 
Fremont County Bank, 138 Iowa 167, 
115 NW 925. 

Kan.—Myers yv. Kiowa County, 60 
Kan. 189, 56 P 11; Brown v. Wyan- 
dotte County, 58 Kan. 672, 50 P 888. 

Minn.—Meeker County v. Butler, 
25 Minn. 368. : 

Miss.—Maryland Fidelity, ete, Co. 
vy. Wilkinson County, 109 Miss. 879, 
69 S S65. 

N. Y¥.— Barnes v. Cushing, 168 N. Y. 
542, 61 NE 902 [rev 43 App. Div. 158, 
59 NYS 345]; Peo. v. Sheppard, 37 
App. Div. 119, 55 NYS 1130. 

[a] Reasons for rule—(1) The 
relationship between the bank and 
the government is that of debtor and 
creditor. “The obligation of the 
sureties in this case was, therefore, 
to. pay the. debt of the Bank, not to 
make good the defaleation of an 
agent, and unless there be something 
in the terms of the bond which lim- 
its their obligation to the payment 
of such debts as might thereafter be 
ereated, by such deposits as might 
thereafter be made, and prevents it 
from applying to such debt as might 


Salmon, 201 


588 [18 0. J.] 
) 


effect a redeposit of such money,®® although the 
wording of the bond may be such as to preclude this 
construction,®® as where it expressly refers to funds 
Ordinarily a bond 
will be held to cover deposits made after its exe- 


which ‘‘shall be deposited.’’ °* 


eution.®® 
Unauthorized deposits.°° 


as that of a public officer.* 
[§ 61] g. Breach of Bond.° 


of the bond where the depositary 


thereafter currently exist, the bond 
must be held. retrospective, in the 
sense of being security for such debt 
as existed at the date of its approv- 
al.” Brown v. Wyandotte County, 58 
Kan. 672, 675; 50 P 888. (2) “Whena 
new arrangement is made with a 
county depository, ordinarily it would 
be a vain and useless thing to require 
it to pay the money then due by it to 
the county into the county treasury, 
and for the treasurer to then imme- 
diately pay it over again to the 
bank.”’ Maryland Fidelity, etc., Co. v. 
Wilkinson County, 109 Miss. 879, 890, 
69 S 865. 

{[b] Past deposits are covered by: 
(1) An obligation to “promptly pay 
any or all of such county funds 
deposited with’ the depositary, un- 
der a statute requiring the county 
board to “take from such bank or 
banks a good and sufiicient bond.” 
Myers v. Kiowa County, 60 Kan. 189, 
56 P 11. (2) A bond conditioned “to 
pay any and all deposits of the coun- 
ty which may be deposited with it,” 
the court stating that: “Grammatical- 
ly, the clause ‘which may be depos- 
ited’ may have as much the signifi- 
eation of past or present as of future 
time. The law will principally look 
at the purpose for which the instru- 
ment was required and given, to de- 


termine the tense of the verb.” Brown! 


v. Wyandotte County, 58 Kan. 672, 
675, 50 P 888. (3) A bond reciting 
past deposits. Kephart v. Buddecke, 
20 Colo. A. 546, 80 P 501. (4) A bond 
securing repayment of moneys “now 
in deposit in said bank, or due or to 
become due therefrom.” Barnes v. 
Cushing, 168 N. Y. 542, 61, NE 902 
[rev 43 App. Div. 158, 59 NYS 345]. 
(5) Where the bond is conditioned 
for the payment of ‘all moneys which 
are or may have been deposited,” it 
is sufficient to bring all moneys pre- 
viously deposited within its scope 
and in legal effect to accomplish a 
redeposit of them under the bond; 
and hence a contention that the mon- 
eys previously deposited are not se- 
cured by the bond, since the statute 
authorizes bonds for future deposits 
only, is without force. Meeker Coun- 
ty v. Butler, 25 Minn. 363. 

fc] A pond invalia when given 
“covers the funds on deposit at the 
date it is properly approved and rati- 
fied to the extent of the deposit then 
authorized to be made. Fremont 
County v. Fremont County Bank, 138 
Iowa 167, 115 NW 925. 

95. Meeker County v. Butler, 25 
Minn. 3863; Yellowstone County v. 
Billings First Trust, ete., Bank, 46 
Mont, 439, 128 P 596. 

96. Redwood County v. Redwood 
Falls Citizens’ Bank, 67 Minn. 236, 
69 NW. 912; St. Louis County v. 
American L. & T. Co., 67 Minn. 112, 
69 NW_ 704. 

97. Redwood County yv. Redwood 
Falls Citizens’ Bank, 67 Minn. 236, 
69 NW 912; St. Louis County v. 


The surety is generally 
liable for the deposits covered by the terms of the 
bond, although the law does not authorize the de- 
posit made,* ‘and although the depositing officer ac- : 
cepts, without authority, an interest bearing certifi- 
cate of deposit for a definite period.’ 
held that this rule does not apply to a deposit in 
excess of the amount authorized,® but that it does 
apply to such a deposit where the bond is considered 


There is a breach 
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eral.!° 


It has been 


ing merely.' 


fails to deliver 


American L. & T. Co., 67 Minn. 112, 
69 NW_ 704. 

98. Maryland Casualty Co. v, Pa- 
cific County, 245 Fed. 831, 158 CCA 
171; Barnes v. Cushing, 168 N.Y. 
542, 61 NE 902 [rev 43 App. Div. 158, 
59 NYS 3845]; Com. y. Enterprise Nat. 
Bank, 15 Pa. Dist. 949. And see cases 
supra note 94. 

[a] Recital of past deposit.—A 
recital in a bond that the state treas- 
urer “has deposited” a specified sum 
of money does not limit the liability 
on the bond to the money previously 
deposited, where other recitals show 
a contrary intention. Com. v. Enter- 
prise Nat. Bank, 15 Pa. Dist. 949. 

99. Excess deposit as trust fund 
see supra § 44. 

ee subject to deposit see infra 


Release of sureties see infra § 63. 


1. State v. U. S. Fidelity, etc., Co., 
81 Kan. 660, 106 P 1040, 26 LRANS 
865; Western Casualty, etc., Ins. Co. 
v. Muskogee County, (Okl.) 159 P 
655; Weddington v. Jones, 41 Tex. 
Civ. A. 468, 91 SW 818. 

2. St. Louis County v. American 


L. & T. Co., 75 Minn. 489, 78 NW 113. 

[a] Reason for rule.—As the tak- 
ing of the certificate of deposit was 
unauthorized, it was to be deemed a 
deposit under the statute, subject to 
the conditions thereof. St. Louis 
County v. Duluth Security Bank, 75 
Minn. 174, 77 NW 815. 

3. Fremont County v. Fremont 
ei asta Bank, 138 Iowa 167, 115 NW 


[a] Reason for rule.—The sure- 
ties had the right to rely on the 
treasurer’s keeping the deposit with- 
in the legal amount. Fremont Coun- 
ty v. Fremont pod Bank, 138 Iowa 
167, 115 NW 925. 

4. State v. Pederson, 135 Wis. 31, 
114 NW. 828. 

[a] Beason for rule.—‘“‘The state 
is not ordinarily estopped by: acts of 
misfeasance on the part of its offi- 
cers, nor does it contract with the 
sureties on an official bond given to 
it that other public officials shall 
perform their public duties faithful- 
ly.’ Sureties upon such bonds are 
presumed to know this principle and 
to consent to be bound by it. The 
principles governing the liabilities of 
sureties upon private bonds and con- 
tracts have no application so far as 
they conflict with this.” State v. Pe- 
derson, 185 Wis. 31, 37, 114 NW 828. 
Bees as that of officer see supra § 

oO. 

5. See generally Bonds §§ 132-136. 

6. Talley v. State, 121 Ark. 4, 180 
SW 330; Fremont County v. Fremont 
County Bank, 145 Iowa 8, 123 NW 
782, AnnCas1912A 1220; Wylie v. 
Commercial, etc., Bank, 63 S.C. 406, 
an Ski 504. See also infra §§ 71-73, 

7. Redwood County yv. Redwood 
Falls Citizens’ Bank, 67 Minn. 286, 
69 NW 912. 
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on demand the funds deposited;* and although it 
has been held that the depositary is never in de- 
fault until payment is demanded and refused,’ and 
that mere insolveney does not constitute a breach,’ 
yet it is the general rule that incapacity to make 
delivery is equivalent to the refusal of a demand.’ 

{[§ 62] h. Liability of Sureties—(1). In Gen- 
Bonds are to be treated as cumulative where 
this is the intention of the parties,t and where a 
bond is expressly in addition to and exclusive of 
another bond for the same period, liability thereon 
accrues before the other bond is exhausted.'” 
ties are liable for a loss due to robbery ™? and for 
the conversion of money deposited for safe-keep- 
Sureties of a depositary in the hands 
of a receiver may be liable for interest, although 
the depositary itself is not.?® 


Sure- 


8. U. S. Fidelity, etce., 
American Bonding Co., 31 om: 
122 P 142. 

[a] Reason for rule.—‘‘The in- 
solvency of the bank being certainly 
within the contemplation of the Leg- 
islature when prescribing the condi- 
tions of the bond, if such was in- 
tended to have been guarded against, 
it would have been easy to say so. 
... In favor of the construction 
that to ‘safely keep’ referred to and 
made insolvency of the bank a 
breach of the bond, the Bonding 
Company has cited no authority, and 
we can find none.” U,. S. Fidelity, 
etc., Co. v. American Bonding Co., 31 
Oxk1. 669, 677, 678, 122 P 142. 

9. Talley v. State, 121 Ark. 4, 180 
SW 330 (failure of depositary bank); 
Central Bank. etc., Corp. v. State, 139 
Ga. 54, 76 SE 587 (insolvency);. St. 
Louis County v. American L. & T. 
Co., 75 Minn. 489, 78 NW 113; Board 
of Courthouse Comrs., ete., v. Irish- 
reer lean Bank, 68 Minn. 470, 71 NW 
10. 
pra § 

Funds secured see supra § 60. 

Sureties of de facto depositary see 
infra § 66. 

11. State Nat. Bank v. Com., 129 
Ky. 637, 112 SW 678; Com. v. Enter- 
prise Nat. Bank, 15 Pa. Dist. 949 
(where “none were surrendered or 
eancelled, and each recites that it is 
given to secure funds which now 
or hereafter shall remain on deposit 
in the bank”’). 

12. U.S. Fidelity, etc, Co. v. Pen- 
sacola, 68 Fla. 357, 67 S 87, AnnCas 
1916B 1236. 

13. U. S. v. Watts, 1-N. M. 553. 

[a] Reason for rule.—‘“When we 
reflect that any rule less rigid and 
arbitrary would afford the greatest 
temptation to pretended robberies 
and consequent defaleations, we can 
not but be convinced of its justness 
in principle, as well as of its neces- 
sity on grounds of public policy.” 
U.S. v. Watts, 1 N. M. 5538, 561, 

14. Harrison County v. Ogden, 165 
Iowa 325, 145 NW 681. 


vv. 
“669, 


Construction of bond see su- 


15. Talley v. State, 121 Ark. 4, 
180 SW. 33 
[a] Reason for rule—‘“The rule 


is invoked that interest does not run 
on a liability against an insolvent 
corporation while in the hands of a 
receiver, and that the sureties are 
not liable to any greater extent than 
the principal would be liable.’ In 
answering this contention the court 
pointed out the purpose of the stat- 
ute authorizing the deposit of public 
funds, and that the right of action 
against the sureties became complete 
when the bank failed, and stated 
that any other rule than that laid 
down in the text “would allow the 
sureties to take advantage of the 
wrong of the principal by postpon- 
ing the turning over of the public 
funds.” Talley v. State, 121 Ark. 4, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 62-63] 


Prior losses.*° It has been held that the sureties 
eannot be held liable on a bond for any defalcation 
which occurred before they assumed their obliga- 
tion.’ But on the other hand, it has been held 
that, where the obligation of the surety is the guar- 
anty of the payment of a debt which the depositary 
owes to the depositor, the sureties may be liable 
for a loss or defaleation which occurred before the 
assumption of their obligations.}8 

Application of payments.1® The depositing offi- 
cer *° or the depositary,” but not the surety of the 
depositary,’? may apply a payment made by the de- 
positary to particular debit items. Where none of 
the parties having the right to do so have made an 
appheation of the payments, the law will apply 
them according to priority of time, that is, the first 
credit items to the first debit items.2% 

Validity of obligation.2* The sureties are estopped 
from denying the validity of the depositary law,?5 
or the truth of recitals in the bond which they 
execute.?° Ordinarily an obligor of*the bond cannot 
show that he thought that he was signing some 
other paper,?’ or that others would sign the bond 
with him.2 A surety who is induced to become 
such by the selection and the publication of a bank 
as a solvent depositary is liable, although the rep- 
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ernment is not responsible for a fraud to which it 
is not a party, committed by the depositary to in- 
duce a person to become a surety.*° Where a 
surety gives the bond to an officer of the:depositary 
in escrow not to be delivered until the other sure- 
ties whose names appear in the body of the bond 
shall sign, he is liable thereon where it is delivered 
with apparently genuine signatures, although in 
fact they are forgeries.*1 

[§ 63] (2) Termination of Liability.®2 The 
terms of the statute and the intention of the parties 
as expressed in the bond govern as to the duration 
of the sureties’ liability.? A continuing obligation 
for no definite and fixed period is subject to termi- 
nation at any time by either party;** the surety may 
terminate it by giving notice.*®> Where the obliga- 
tion of the bond is for a definite period, the sureties 
are ordinarily discharged from further liability upon 
the expiration of the period specified,?® or on the 
giving of a new bond,*’ unless the obligation is also 
to account for and pay over moneys deposited with- 
in that period, in which ease the liability continues 
as to deposits made during the term of the obliga- 
tion until they are repaid.*® A statutory prohibition 
against the release of liability for the breach of a 
bond does not preclude a release of the sureties prior 


“Woodson County, 


resentation as to the solvency is false.?9 


12, 180 SW 330. y 
Liability for interest generally see 
infra § 73. 
16. Losses subsequent to term of 
bond see infra § 63. 
17.. Fremont County v. Fremont 
Sil he Bank, 138 Iowa 167, 115 NW 
18. Maryland Fidelity, ete., Co. v. 
Wilkinson County, 109 Miss. 879, 69 


S 865; Henry County v. Salmon, 201} 


Mo. 136, 100 SW 20. 


19. See generally Payment [380 
Cyc 1227]. 
20. Sawyer v. Stilson, 146 Iowa 


707. 125 NW 822. 

21. Redwood County v. Redwood 
Falls Citizens’ Bank, 67 Minn. 236, 69 
NW 912. 

22. Redwood County v. Redwood 
Falls Citizens’ Bank, 67 Minn. 236, 
69 NW. 912. 

23. JIowa.—Sawyer v. Stilson, 146 
Iowa 707, 125 NW 822; Fremont 
County v. Fremont County Bank, 138 
Iowa 167, 115 NW 925. 

Kan.—State v. U. S. Fidelity, ete., 
Co., 81 Kan. 660, 106 P 1040, 26 LRA 
NS 865. 

Minn.—Redwood County v. Red- 
wood Falls Citizens’ Bank, 67 Minn. 
236, 69 NW 912. 

Mo.—Henry County vy. Salmon, 201 
Mo. 136, 100 SW 20. 

Pa.—McKee v. Com., 2 Grant 23 
[foll Pittsburg v. Rhodes, 230 Pa. 
397, 79 A 634]. But see Com. v. En- 
terprise Nat. Bank, 15 Pa, Dist. 949 
(as to payment of checks out of de- 
posits). 

24. Fraud inducing appointment 
see supra § 53. 

25. State v. U. S. Fidelity, etce., 
Co., 81 Kan. 660, 106 P 1040, 26 LRA 


NS 865. 
26. U. S. Fidelity, ete. Co. v. 
145 Fed.’ 144, 76 

CCA. ire: 


{a] Beason for rule.—‘“The pur-j 


pose of the execution of this bond 
was not to guaranty the corporate or 
the private character of the Toronto 
Bank, but to indemnify the plaintiff 
against losses that might result from 
its selection of that bank as a de- 
pository of the county funds.” The 
contrary interpretation “would ren- 
der the bond ineffective and useless 
at the time it was executed by the 
obligors and accepted by the plain- 
tiff and ever since.” U. S. Fidelity, 


ete., Co. v. Woodson County, 145 
Fed. 144, 149, 76 CCA 114. 
[b] Becitals of the corporate 


- 


. - 


The gov- | to a breach.*? 
character of the depositary will not | 
relieve the sureties from liability, al-! 
though the depositary is in fact un- 
incorporated. U. S. Fidelity, etc., 
Co. v. Woodson County, 145 Fed. 144, 
76 CCA 114. 4 


27. Wylie v. Commercial, ete., 
Bank, 63 S. C. 406, 41 SE 504. 
28. Wylie v. Commercial, eta, | 


Bank, 63 S. C. 406, 41 SE 504. 

29. Mathis v. Morgan, 72 Ga, 517, 
53 AmR 847. i 

[a]. Reason for rule.—‘“It would 
be anything less than reasonable or 
equitable that the man who obligat- 
ed himself to see to it that the bank 
was solvent and would be able to re- 
spond to the state for the loss of its 
money, should be allowed to set up 
the fact of its insolvency, when ap- 
pointed or afterwards or before, as 
a reason for his relief. This bond 
guaranteed the solvency of the bank 
and its ability to respond.... To 
indorse for one insolvent at the time, 
and then to ask to be relieved of the 
effect of the indorsement because he 
was insolvent at that time, are two 
propositions which make no _har- 
mony in the ear of justice; the notes 
are wholly discordant and make a 
medley utterly without a melody.” 
The contrary rule would ‘make the 
state the surety of the sureties of 
the bank, if insolvent when selected, 
because the state, in every instance, 
is required to select, through its 
governor, a solvent, chartered bank, 
and to publish and thus to represent 
it as solvent. ... The principles of 
common sense, the foundation of all 
those principles, self-preservation, 
the first law of nature, as well as the 
settled principles of law and equity 
in the books, put him [the surety] on 
inquiry, and affected him with notice 
of the bank’s condition.” Mathis v. 
Morgan, 72 Gav 517,'522, 523, 524, 53 
AmR 847. 

30. Maryland Fidelity, etc., Co. v. 
Wilkinson County, 109 Miss. 879, 69 
S 865 (misrepresentation as to solv- 
ency). 

31. Mathis v. Morgan, 72 Ga. 517, 
53 AmR’‘847. See also Principal and 
Surety [32 Cyc 44]. ; 

[a] Reason for rule.—‘‘The deci- 
sion rests on the principle... that, 
of two innocent persons, he who en- 
abled a wrong-doer to do the wrong 
should suffer, rather than the other, 
who put no trust in him, and gave 
him, by that confidence, no power to 
do the wrong.” Mathis v. Morgan, 


A surety is not released from lia- 


72. Ga. 517, 530, 538 AmR 847, 
82. See generally Principal 
Surety [32 Cyc 761. 
33. U. S.—Pacific County vy. Illi- 
234 Fed. 97. 
Topeka, 80 


and 


nois Surety Co., 

Kan.—Snattinger  v. 
Kan. 341, 102 P 508. 

- Nebr.—Hall County v. Thomssen, 
63 Nebr. 787, 89 NW 393. 

Okl.—U. S. Fidelity, ete. Co. v. 
American Bonding Co., 31 Okl. 669, 
122 P. 142. 

Pa.—Com. y. Caldwell, 224 Pa. 103, 
73 A 2219. 

Wis.—Manitowoe County v. Tru- 
man, 91 Wis. 1, 64 NW 307. 

{a] A continuing obligation for 
no definite and fixed period is creat- 
ed: (1) Where this is the evident 
intent of the parties. Com. v. Cald- 
well, 224 Pa. 103, 73 A 219; Manito- 
woc County v. Truman, 91 Wis. 1, 64 
NW 307. (2) Where neither the or- 
dinance designating the depositary 
nor the statute fixes the term and the 
bond does not limit the period of the 
liability of the sureties. Snat- 
tinger v. Topeka, 80 Kan. 341, 102 P 
508. 2 ’ 

Term of depositary see infra § 68. 

34. Manitowoe County v. Truman, 
91 Wis. 1, 64 NW 307. 

85. Snattinger v. Topeka, 80 Kan. 
341, 102 P 503; Manitowoc County v. 
Truman, 91. Wis. 1, 64 NW 307. 

36. Pacific Courty v. Illinois Sure- 
ty Co.,..234. Fed. 97; U. S. Fidelity, 
ete., Co. v. American Bonding Co., 31 
Ol.) 669,,122 P 142...” 

37. Maryland Fidelity, etce., Co. v. 
Wilkinson County, 109 Miss. 879, 69 
S 865. 

Cumulative bonds see supra § 62. 

38. U.S. Fidelity, ete., Co. v. Pen- 
sacola, 68 Fla. 357, 67.S 87, AnnCas 
1916B 1236 [dist Pacific County v. 
Illinois Surety Co., 234 Fed. 97; U. S. 
Fidelity, etc., Co. v. American Bond- 
ing Co., 31 Okl. 669, 122 P 142]; St. 
Louis Equitable Surety Co. v. Jack- 
son Tp. . of Finance, (Ind.) 117 
NE 860; Barnes v. Cushing, 168 N. Y. 
542, 61 NI 902 [rev 43 App. Div. 158, 
59 NYS 345]. See also Redwood 
County v. Redwood Falls Citizens’ 
Bank, 67 Minn. 236, 69 NW 912 (dic- 
tum to this effect where the bond re- 
quired the payment on demand of the 
funds “which shall be deposited in 
said bank pursuant to said designa- 
tion”). 

aap eoe of payments see su- 
ra § 9 . 

* 89. Maryland Fidelity, ete., Co. v. 
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bility by ceasing to be a stockholder and director 
of the depositary ;*° by irregular or illegal conduct 
on the part of the depositary,*! or on the part of * 
or sanetioned by *® public officers; or by an au- 
thorized reduction,** or increase *° in the amount on 
deposit, although the increased deposit is in excess 
of the amount for which the sureties are liable,*® 
since a deposit in excess of the amount allowed 
by law does not affect the validity of the bond as 
to the amount legally deposited.** The sureties are 
not discharged by the extension of the depositary’s 
corporate existence prior to a default;*® but they 
are discharged, as to deposits thereafter made, by 
the dissolution of a partnership depositary, by the 
death of a partner,*® although the bond does not 
mention the partnership or the individuals compos- 
ing it, but refers to the principal debtor as an en- 
tity,°° and although the officer and the sureties had 
no actual knowledge that the deceased was a part- 
ner, or that his death effected a dissolution of the 
depositary.*? 

Repayment. Nothing less than an actual repay- 
ment of the deposit will ordinarily support the de- 
fense that the deposit has been paid.®? A delivery 
of the funds to the proper lawfully designated re- 
ceiptor and custodian of the funds is sufficient,>® 


Com. Trust Co., 65 Misc: 88, 119 
NYS 598. 
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Amount of deposit see infra § 67. 
Peo. v. Backus, 117 N. 
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and it has been held that the entry to the eredit 
of the government after the expiration of the term 
of the bond of the exact balance due it at the close 
of business on the day of such expiration, and the 
acceptance of this as a deposit by the government, 
discharges the sureties.°* 

Approval of release. A release from liability is 
not effective where it is not approved by the officer 
whose approval is made necessary by statute.°° 

[§ 64] i. Rights of Sureties.°° Where a surety 
without knowledge that he had been discharged from 
liability by the dissolution of the partnership de- 
positary makes good a loss, his failure to make an 
investigation will not preclude him from recovering 
the money so paid.®? The sureties have a right to 
resist an application by the other creditors of the 
depositary to compel the government to marshal 
the assets or to make its debt out of the sureties to 
the exclusion of the depositary, although the other 
creditors can look to the depositary alone.®® 

{[§ 65] j. New Bond.®® Where the proper au- 
thority deems the bond insufficient, it may in gen- 
eral require the depositary to give a new bond,® and 
where the original bond becomes insufficient be- 
cause of increased deposits, the depositary is en- 
titled to a reasonable opportunity to give an addi- 


certified at the instance of the draw- 


Y. 196,| ing official, and the bank, without 


4 40. Com. v. Enterprise Nat. Bank, 
5 


Pa. Dist. 949. 

41. Mathis v. Morgan, 72 Ga. 517, 
53 AmR 847; State v. U. S. Fidelity, 
etc., Co., 81 Kan. 660, 106 P 1040, 26 
LRANS 865. 

42. Scott v. Whipple, 119 Ga. 485, 
46 SE 663; Mathis v. Morgan, 72 Ga. 
517, 53 AmR_ 847; State v. U. S. Fi- 
delity, ete., Co., 81 Kan. 660, 106 P 
1040, 26 LRANS 865; Zimmerman v. 
Chelsea Sav. Bank, (Mich.) 125 NW 
424; St. Louis County v. Security 
Bank, 75 Minn. 174, 77 NW 815. 

[a] Rule applied to: (1) Failure 
of government to comply with stat- 
ute requiring it to take good and 
ample security. Zimmerman v. Chel- 
sea Sav. Bank, (Mich.) 125 NW 424. 
(2) The changing of a demand de- 
posit to a time deposit, under a bond 
conditioned that the money should 
be forthcoming whenever demanded. 
Seott v. Whipple, 119 Ga. 485, 46 SE 
663. (3) Failure to withdraw the 
funds promptly, where there is au- 
thority to deposit for collection only. 
State v. U. S. Fidelity, etce., Co, 81 
Kan. 660,106 P 1040, 26 LRANS 865. 
(4) Failure of officer to exercise his 
discretion to remove public funds 
from an unsafe depositary or to re- 
move it as depositary. Mathis v. 
Morgan, 72 Ga. 517, 53 AmR 847. 
(5) Failure to pursue remedy against 
the insolvent depositary, where the 
Sureties made no effort to secure the 
filing of a claim against the deposi- 
tary which would have realized for- 
ty per cent. St. Louis County v. 
tbe ath Bank, 75 Minn. 174, 77 NW 


43. State v. U. S. Fidelity, etc., 
Co., 81 Kan. 660, 106 P 1040, 26 LRA 
NS 865; Maryland Fidelity, ete., Co. 
red ih sees hg 109 Miss. 879, 69 S 

44. Com. v. Enterprise Nat. Bank, 
15 Pa. Dist. 949. 

45. Peo. v. Backus, 117 N. Y. 196, 
22 NE 759; Com vy. Enterprise Nat. 
Bank, 15 Pa. Dist. 949. 

46. Terr. v. Mills, 16 N. M. 555, 
126..P-325. 

47. Yellowstone County _v. 
lings First Trust,, ete, Bank, 
Mont. 439, 128 P 596, 598 [eit Cyc]; 
In re State Treasurer, 51 Nebr. 116, 
70 NW 532, 36 LRA 746; Western 
Casualty, ete., Ins. Co. v. Muskogee 
County, (Okl.) 159 P 655. See also 
supra § 60. 


48. 
22 NE 759, 
49. In re Hallock, 226 Fed. 821; 
pe sors v. Steuben County, 155 NYS 
Death of partner generally see 
Partnership [30 Cyc 620]. 
50. In re Hallock, 226 Fed. 821; 
Edchards v. Steuben County, 155 NYS 


51. In re Hallock, 226 Fed. 821. 
See Richards v. Steuben County, 155 
NYS 571 (where it appears that there 
was no such knowledge, but the 
eourt did not expressly state that 
such knowledge was immaterial). See 
also infra § 64. 

52. Ark.—Talley v. State, 121 Ark. 
4, 180 SW 330; Steed v. Henry, 120 
Ark. 583, 180 SW 508. 

Fla.—U. S. Fidelity, ete. Co. v. 
Pensacola, 68 Fla. 357, 67 S 87, Ann 
Cas1916B 1236. 

Iowa.—Fremont County v. Fremont 
County Bank, 145 Iowa 8, 123 NW 
782, AnnCas1912A 1220. 

Mich.—Buhrer_ v. Baldwin, 137 
Mich. 263, 100 NW 468. 

Nebr.—Hall County v. Thomssen, 
63 Nebr. 787, 89 NW 393. 

N. Y.—Cullinan v. Union Surety, 
he Co., 79 App. Div. 409, 80 NYS 

[a] 
stitute payment.—(1) Where a de- 
positary designated for another year 
rendered a statement of the funds 
on hand, and retained them with the 
assent of the government. U.S. Fi- 
delity, etc., Co. v. Pensacola, 68 Fla. 
357, 67 S 87, AnnCas1916B 1236. (2) 
Where the funds were. merely 
brought to the treasurer’s office, 
checked off and returned to the de- 
positary. Fremont County v. Fre- 
mont County Bank, 145 Iowa 8, 123 
NW 782, AnnCas1912A 1220. (3) 
Where, under a bond-running to the 
treasurer “or his successor in office,” 
an outgoing treasurer gave his suc- 


cessor a check for the amount on} 


deposit, which the latter deposited 
with the drawee depositary. Buhrer 
v. Baldwin, 137 Mich. 263, 100 NW 
468. (4) Where an outgoing treas- 
urer gave his successor a check for 
the amount on deposit, and the lat- 
ter had it certified, after which the 
depositary failed. Hall County v. 
Thomssen, 63 Nebr. 787, 89 NW 393. 
(5) Where the depositary failed be- 
fore a check thereon was presented 
for payment, although the check was 


Transactions held not to con-|! 


the knowledge or acquiescence of 
either the drawer or the payee, trans- 
ferred the amount of the check to 
the account of the latter. Cullinan 
v. Union Surety, etc., Co., 79 App. 
Div. 409, 80 NYS 58. (6) Where the 
payee was compelled to turn over 
the funds received to the state bank 
commissioner because the payment 
was made after title to the assets of 
the depositary had vested in him. 
Steed v. Henry, 120 Ark. 583, 180 SW 
508 (payment by means of county 
warrants); Talley v. State, 121 Ark. 
4,180 S 330 (payment by county 
serip and drafts). 

53. State v. Montgomery Sav. 
Bank, (Ala.) 74 S 942. 

54. Pittsburg v. Rhodes, 2380 Pa. 
397, 79 A 634. 

{a] Beason for rule—‘“If on Feb- 
ruary 1, 1905, the city had drawn its 
check for the whole amount of the . 
balance to its credit in the bank at 
the close of business the day before, 
and, upon receiving cash in payment 
of the check, had redeposited the 
money with the bank, just starting 
on a second or new term as a deposi- 
tory, the sureties on the present bond 
would unquestionably have been ful- 
ly discharged, for the city would 
have received all of the money due 
it from the bank at the expiration 
of the first period, for which alone 
the sureties were bound. The con- 
dition of their bond would have been 
performed. This, in effect, is what 
was done.” Pittsburg v. Rhodes, 230 
Pa. 397, 398, 79 A 634. 

55. Com. v. Caldwell, 224 Pa. 103, 
73 A 219, 

56. Subrogation see Subrogation 
[87 Cye/ 431]. 

57. Richards v. Steuben County, 
155 NYS 571. 

Recovery of money paid under 
mistake of fact generally see Pay- 
ment [30 Cyc 1298]. 

58. Maryland Fidelity, ete., Co. v. 
Wilkinson County, 109 Miss. 879, 69 

865. See generally Marshal- 
tag. Assets and Securities [26 Cyc 


7]. 
59. Additional ‘security generally 
see supra § 54. 

60. Van Vlissingen v. Clay Coun- 
ty, 54 Minn. 555, 56 NW 251; Peo. v. 
Backus, 4 NYS 728 [aff 117.N. Y. 
196, 22 NE 759]; Rugby Bd. of Edu- 
eation v. Nelson, 33. N.,D. 462, 157 
NW 664 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 65-67] 


tional bond.® 

[§ 66] F. De Facto Depositaries. The bond of 
a de facto depositary is binding when publie funds 
have been deposited in reliance thereon, although 
the designation is irregular or unauthorized,®? espe- 
cially where there is a recital in the bond that the 
principal has been duly designated as a deposi- 
tary.°° Where, however, a bank is not appointed 
and its statutory bond is not approved, the sure- 
ties thereon who signed it expressly in order to 
qualify the bank for appointment are not liable 
on it as a common-law bond for an illegal deposit 
made by the depositing officer.6* A municipality 
may also, by reason of action taken by its governing 
body, be estopped from asserting against its treas- 
urer that a bank in which the municipal funds have 
been deposited was not duly designated a deposi- 
tary.®> 

[§ 67] G. Making of the Deposit Generally.®¢ 
A general deposit in the name of an officer who has 
no right to the eustody of the fund or to make gen- 
eral deposits will. be considered in law as the de- 
posit of the proper custodian who is authorized to 
make a general deposit.°7 The funds subject to de- 
posit are generally regulated by statutory provi- 


New bond as release of original 65. 
bond see supra § 63. 714, 
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sions.°S Under some statutes there is an imperative 
duty imposed on various public officers to deposit 
public money with the designated depositary,®® and 
if such officer fails to make the deposit, he may be 
held liable in damages for the loss of interest.79 
Under other statutes, however, the making of the 
deposit is discretionary, but such discretion does 
not give the right to make a deposit in another bank 
not designated.*? The depositing officer may refuse 
to make the deposit with the bank designated where 
the designation is illegal.7? The question as to 
what constitutes a deposit generally arises in con- 
nection with the liability of sureties.** Under some 
statutes there is a limited discretion in apportion- 
ing the deposits among different depositaries.7> Such 
discretion, when it exists, is generally vested in the 
officer charged with the custody of the funds,’® al- 
though authority in a subordinate legislative body 
to designate as many depositaries as it deems neces- 
sary for the best interests of the public has been 
held to include power to fix the amounts to be de- 
posited with each depositary."7 The making of 
deposits in excess of the amount authorized by stat- 
ute is sometimes made a criminal act.7§ 
Withdrawing and redepositing. Under some stat- 


Bath v. McBride, 163 App. Div.| county funds generally see Counties 
148 NYS 836 
61. State v. Bowers, 26 Oh. Cir.| grounds 219 N. Y. 92, 113 NE 789] 


{rev on other] § 287. 


[b] The “several current funds” 


Ct. 326 [aff 70 Oh. St. 423 mem, 72 
NE 1155 mem]. 

62. Ark.—Talley v. State, 121 Ark. 
4, 180 SW_ 330; State v. Citizens’ 
Here ete., Co., 119 Ark. 617, 178 SW 
Mich.—Peo. v. Bankers’ Surety Co., 
158 Mich, 30, 122 NW 358; Buhrer v. 
Baldwin, 137 Mich. 263, 100 NW 468. 

Minn.—St. Louis County v. Ameri- 
can L. & T. Co., 75 Minn. 489, 78 
NW 113; Hennepin County v. State 
Bank, 64 Minn. 180, 66 NW _ 143; Ren- 
ville County v. Gray, 61 Minn. 242, 
23 NW 6385. 

Mo.—Henry County v. Salmon, 201 
Mo. 136, 100 SW_ 20. 

Okl.—Western Casualty, ete., Ins. 
Co. v. Muskogee County, 159 P 655. 

{a] Beason for rule.—‘Public in- 
terests would be seriously jeopard- 
ized if the sureties upon a county 
depositary bond could’ exonerate 
themselves from liability by show- 
ing that he was not such de jure.... 
In principle, this case falls within 
the rule that the sureties upon an 
official bond, by virtue of which the 
officer has been inducted into office, 
eannot, when called upon to answer 
for his official defaults, escape lia- 
bility upon the ground that their 
principal was not duly elected or ap- 
pointed, or did not legally qualify.” 
Hennepin County v. State Bank, 64 
Minn. 180, 188, 66 NW 143. 

{b] Bule applied.—(1) Where the 
officer made a contract of deposit 
with a bank of which he was presi- 
dent. Peo. v. Banker’s Surety Co., 
158 Mich. 30, 122 NW 353. (2) Where 
the county board designated a bank 
of which the county treasurer was a 
stockholder, in ignorance of that 
fact. Western Casualty, etc., Ins. 
Co. v. Muskogee County, (Okl.) 159 P 
655 (well considered opinion with 
collation of cases). (3) The illegal 
designation of a partnership. Buhr- 
er v. Baldwin, 137 Mich, 263, 100 
NW. 468. 

Liability of sureties generally sce 
supra §§ 62, 63. 

Presumption of deposit in reliance 
on bond see infra § 87. 

68. Snattinger v. Topeka, 80 Kan. 
341, 102 P 508; Meeker County v. 
Butler, 25 Minn. 363. : 

64. Kuhl v. Chamberlain, 140 
Iowa 546, 118 NW 776, 21 LRANS 
766. 

Defective statutory bond as com- 
mon-law bond see supra § 55. See 
also Bonds § 41. 


(where the village accepted interest 
from the depositary, and a dividend 
on a claim against it in bankruptcy). 
66. Liability of officer for bank 
deposits see Officers [29 Cyc 1439] 
67. Black v. Special School Dist. 
No. 2, 116 Ark. 472, 173 SW 846, 1104; 
Blaine County v. Fuld, (Ida.) 171 


P 1138. 

{a] Rule applied.—Where the 
proceeds of school district bonds 
paid to the county treasurer are de- 
posited in a bank operating under 
the depositary law, the fund cannot 
thereafter be withdrawn and depos- 
ited in the bank’s savings department 
to the credit of the clerk of the 
school district, and, regardless of 
the acts and intentions of the par- 
ties to such transactions, the fund 
must be held tc remain in the cus- 
tody of the county treasurer. Blaine 
County v. Fuld, (Ida.) 171 P 1138. 

Depositary as trustee generally see 
supra § 44. 

68. See statutory provisions, and: 

Ala.—Murphree y. Mobile, 108 Ala. 
663, 18 S 740. 

Ill.—Peo. v. Flynn, 265 Ill. 414, 106 
NE 961. 

La.—State vy. Briede, 117 La, 183, 
41 S 487. 

Minn.—Stillwater First Nat. Bank 
v. Shepard, 22 Minn. 196. 

Mo.—State v. Wilson, 151 Mo. A. 
723, 132 SW 625. 

Nebr.—State y. Bartley, 39 Nebr. 
353, 58 NW 172, 23 LRA 67. 

N. Y.—Lewis v. Park Bank, 42 
N. Y. 463 [aff 2 Daly 85 (aff 2 Abb 
PrNS 93, 30 HowPr 115)]. 

N. C.—Robeson County v. Lewis, 
94 SE 8, 3 

Oh.—State v Bowers, 26 Oh. Cir. 
Ct. 826 [aff 70 Oh. St. 423 mem, 72 
NE 1155 mem]; In re Osborn Bank, 
20 Oh. Cir. Ct. N. S. 575. 

Wyo.—Roberts v. Laramie County, 
8 Wyo. 177, 56 P 915. 

[a] County funds authorized to 
be deposited (1) include township 
funds, the legal title to which is in 
the county, which holds them for 
disbursement in accordance with the 
purpose for which they are created 
(Maryland Fidelity, ete., Co. vy. Wil- 
kinson County, 109 Miss. 879, 69 S 
865), (2) but exclude the funds of a 
drainage district, a corporation dis- 
tinct from the county (State v. Pat- 
terson, 129 Mo. A. 281, 108 SW 1127. 
Contra Robeson County vy. Lewis, 
(N. C.) 94 SE 8 [under Pub. L. 
[1917] ec 46 §§ 1-4]). Custody of 


required to be deposited by a state 
treasurer include all the state money 
in his custody. State v. Bartley, 39 
Nebr. 353, 58 NW 172, 23 LRA 67. 

69. Conn.—New Haven vy. Frese- 
nius, 75 Conn. 145, 52 A 823. 

Ind.—State v. Jackson Tp. Bd. of 
Finance, 181 Ind. 365, 104 NE 756. 

Mich.—Gratiot County v. Munson, 
157 Mich. 505, 122 NW 117. 

Miss.—Montgomery v. State, 97 
Miss. 292, 52 S 357. 

N. Y.—Peo. v. Sheppard, 37 App. 
Div..119, 55 NYS 1130. 

N. D.—Rugby Bd. of Education v. 
Nelson, 33 N. D. 462, 157 NW 664. 

Oh.—State v. Bowers, 26 Oh. Cir. 
Ct. 326 [aff 70 Oh. St. 423 mem, 72 
NE 1155 mem]. - 

Duty to designate depositary see 
supra § 49. 

Mandamus to compel deposit see 
Mandamus [26 Cyc 304]. 

70. New Haven v. Fresenius, 75 
Conn. 145, 52 A 823. 

71. State v. Lawrence, 80 Kan. 
707, 303 P 839 (mandatory provision 
later restored); U. S: v. Herrera, 5 
Philippine 604. 

80 Kan. 


72. State v. 
707, 108. P 339: 

73. State v. Briede, 117 La. 183, 
41 S 487 (where the members of the 
selecting board were interested in 
the bank selected). 

74. See supra § 62. . 

[a] Credit for tax receipts.— 
Where a treasurer transfers tax re- 
ceipts to a bank, and receives credit 
therefor on his pass book, it is a 
deposit the same as if the amount 
had been deposited in cash, although 
the credit is not given on the books 
of the bank until several days later. 
Wasson v. Lamb, 120 Ind. 514, 22 NE 
729, 16 AmSR 342, 6 LRA 191 (ques- 
tion as to whether taxes were paid). 

Funds secured generally see supra 

60. 

: 75. Aurora vy. People’s Nat. Bank, 
44 Ind. A. 578, 89 NE 904; State v. 
Cronin, 72 Nebr. 636, 101 NW 325; 
Hinton v. State, (Okl.) 156 P 161; 
Kay County v. Dunlop, (Okl.) 87 P 
590. See also supra § 51. 

76. Irrigator’s Bank vy. Whipple, 
60 Nebr. 650, 83 NW. 921 [cit State 
v. Owen, 41 Nebr. 651, 59 NW 886]; 
ene County v. Dunlop, (Okl.) 87 P 

77. Peo. v. Flynn, 265 Ill. 414, 106 
NE 961. 

78. See statutory provisions; and 
Yellowstone County y, Billings First 


Lawrence, 


5927 [3s Cosy 
utes, where the funds are deposited with a duly 
qualified depositary, the depositing officer cannot 
withdraw them except for the payment of warrants 
legally drawn,’® or for the purpose of depositing 
them in accordance with the law in other properly 
qualified depositaries,*° and hence where money de- 
posited in a depositary bank is placed on general 
deposit under the depositary law, no effect can be 
given to the depositing officer’s unlawful attempt to 
withdraw itvand place it on deposit in the same bank 
without security of a depositary’s*bond.*? 

[§ 68] H. Term of  Depositary.8? Where 
neither statute nor agreement fixes the term of the 
depositary, the relation continues during the mutual 
will of the parties to the contract,®* and a designa- 
tion will be presumed to continue until a change is 
shown.8* In such ease the government may ter- 
minate the relationship whenever the public safety 
requires it,*° but only by notice of the election to 
withdraw the deposit.6° The depositary may ter- 
minate the relationship only by notice of its election 
to that effect and the tender of the deposit..7 <A 
redesignation of a depositary is not necessary 
where the appointment is expressly stated to con- 
tinue until there is a new advertisement for bids.°§ 
Although there is authority to the contrary,®® it is 
generally held that, where the power to appoint is 
given in general terms, the appointing authority 


Trust, ete., Bank, 46 Mont. 439, 128 


P'-b96; render the funds, 
sary for the county to enter into a 
litigation with the bank to show that 
insecure and 


79. Blaine County v. Fuld, (Tda.) 
171 P 1138; Watson v. El Paso Coun- 
ty, (Tex. Civ. A.) 202 SW 126. it 

80. Blaine County v. Fuld, (Ida.) | and 
PEP A4138. county 

81. Blaine County v. Fuld, (Ida.) 


was 
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its unsoundness and refuse to sur- 
it would be neces- ais 


meantime the 
might be still 
perilled and possibly sacrificed. Even 


[§§ 67-70 


cannot bind itself by appointing for any definite 
time, but has at all times discretionary power of 
revocation,®° And unless there is express authority 
to make a designation for a definite time,®! the ap- 
pointing power cannot make a binding appointment 
for a term extending beyond its own term of office,” 
but the successor has the right, on asuming the of- 
fice, to make its own designation.®? The designation 
of a depositary under a resolution authorizing bids 
for a shorter term than the statutory period is good 
for such shorter term.°* The death of a private 
banker terminates his contract as depositary.% 

[§ 69] I. Rights, Duties, and Liabilities of De- 
positary—l. Rights—a. In General.°® A deposi- 
tary has been held entitled to demand the custody 
of the funds to which it is legally entitled.’ This 
question is generally determined by considering 
whether mandamus will issue at the instance of the 
depositary.°® A depositary may not recover of its 
predecessor any damages for an illegal detention of 
the funds.°® In the absence of statute or contract, 
a depositary of public funds is not entitled to com- 
pensation. 

[§ 70] b. To Use and Mingle Funds.2 Where 
a general deposit is authorized and made, from the 
very nature of the case the depositary has the right 
to use and commingle the funds with its own,® 
but not where the deposit is for safe-keeping mere- 
30 HowPr 115)]. 

McQuiston Ne yeuiiet Bad. 
Education, 88 Pa. 29. 

[a] Thus, Bae: one statute pro- 
vides that the depositary of a certain 
fund shall receive a specified -com- 


pensation, and another statute pro- 
vides that the bank offering the high- 


of 


irresponsible; 
interests of the 
further im- 


ila it ena Ff 

82. Rescission of designation for 
fraud see supra § 53. 

Duration of sureties’ 
supra § 63. 

83. Shattinger v. Topeka, 80 Kan. 
341, 102 P 508; State Nat. Bank v. 
Com., 129 Ky. 637,-112 SW 678; Mani- 
towoe County v. Truman, $1 Wis. 1, 
64 NW 307 (statute construed as not 
requiring an annual designation). 

84. Bath v. McBride, 163 App. Div. 
714, 148 NYS 8386 [rev on’ other 
grounds 219 N. Y. 92, 213 NE 789]. 

85. 
341, 102 P 508; Medicine Lodge First 
Nat. Bank v. Peck, 43 Kan. 643, 23 
P 1077; Manitowoe County v. Tru- 
man, 91 Wis. 1, 64 NW 307. 


obligation see 


86. State Nat. Bank vy. Com., 129 
Ky. 637, 112 SW 678. 

87. State Nat. Bank v. Com., 129, 
Ky. 637, 112 SW 678. 

88. Rugby Bd. of Hducation v. 


Nelson, 33 N. D. 462, 157 NW 664. 
89. Detroit City Sav. Bank v. 
Huebner, 84 Mich. 391, 47 NW 690 
(where it was said that an appoint- 
ment for a definite time was valid 
until the expiration of the term of 
office of the appointing officer). 

90. Medicine Lodge First Nat. 
Bank v. Peck, 43 Kan. 643, 23 P 1077; 
Van Vlissingen v. Clay County, 54 
Minn. 555, 56 NW 251. 

{a] Reason for rule.—‘If it had 
been the purpose of the legislature 
that county commissioners might tie 
their hands and those of their suc- 
cessors and bind the county to re- 
tain the funds in a certain bank 
through several changes in the mem- 
bership of the board, or for any stat- 
ed time, it would surely have made 
it clear in the statuta,enacted. The 
public interest will be best subserved 
by leaving the board free to change 
the depository whenever in the judg- 
ment of the commissioners the safe- 
ty of the public moneys and the good 
of the county require such change. 
If the other policy was pursued, and 
an unsound depository should deny 


Snattinger v. Topeka, 80 Kan. | 


if the bond given by the bank was 
ever so good, yet the funds would 
be tied up during the controversy and 
until an action on the bond was suc- 
cessfully prosecuted to judgment. If 
the controversy should be long con- 
tinued the security might become 
greatly impaired and the public suf- 
fer a heavy loss. Whatever might 
be the result, the litigation and the 
locking up of the public funds would 
seriously embarrass the public busi- 
ness. ... If the board might tie its 
hands and bind the county in this 
respect for one year or three years, 
why might it not under like circum- 
stances extend the period to _ six, 
eight, or even ten years? This would 
be injurious to the publie interest 
and therefore contrary to public pol- 
icy, and in the absence of express 
legislative sanction, no such purpose 
should be inferred.” Medicine Lodge 
First Nat. Bank v. Peck, 43 Kan. 
643, 647, 648, 23 P 1077. 

91. Board of Liquidators v. Muni- 
cipality No. 1, 6 La. Ann. 21 (where 
the statute provided for the deposit 
of the municipal sinking fund in a 
eertain bank from which it was to 
be withdrawn only in certain contin- 


gencies). 
92. Medicine Lodge Wirst Nat. 
Bank v. Peck, 43 Kan. 648, 23 P 1077; 


City Sav. Bank v. Huebner, 84 Mich. 
391, 47 NW 690. 

93. Lewis v. Park Bank, 42 N. Y. 
463 [aff 2 Daly 85 (aff 2 AbbPrNS 
93, 30 HowPr 115)]. 

94. In re Osborn Bank, 20 Oh. Cir. 
Ct. N. S. 575. See also supra § 5t. 

95. Marquette v. Wilkinson, 119 
Mich. 413, 78 NW 474, 438 LRA 840. 

96. Power of depositary as spe- 
cial public agent see supra § 42. 

rage to give new bond see supra 


97. State v. Cronin, 72 Nebr. 636, 
101 NW 325; Robeson County v. Lew- 
is, 174 N.C. 528,94 SE 8. 

98. See Mandamus [26 Cyc salt 

99. Lewis v. Park Bank, 42 N. Y 
463 [aff 2 Daly 85. (aff 2 ‘AbbPr 93, 


est rate of interest shall be selected 
as the depositary of that fund, a 
bank which; contracts under the lat- 
ter act without mention being made 
of the compensation provided for in 
the former act is not entitled to com- 
pensation. McQuiston v. Central Bd. 
of Education, 88 Pa. 29. 

2. Duty to keep separate accounts 
of separate funds see infra § 72. 


3. Kan.—State v. Lawrence, 80 
Kan. 707, 103 P 839. 
Minn.—Redwood County v. Red- 


wood Falls Citizens’ Bank, 67 Minn. 
236, 69 NW 912; St. Louis County v. 
American L. & T. Co., 67 Minn. 112, 
60 NW 704. 

Miss.—Maryland Fidelity, ete., Co. 
v. Wilkinson County, 106 Miss. 654, 
64 S 457, AnnCas1916B 1248 [foll Na- 
tional Surety Co. v. Wilkinson Coun- 
ty, (Miss.) 64 S 4591; Potter v. Mary- 
yo iets etc., Co., 101 Miss. 823, 


Nebr.—State vy. Bartley, 39 Nebr. 
3538, 58 NW 172, 23 LRA 67. 
N. Y.—Lewis’ v. Park Bank, 42 


N. Y. 463. [aff 2 Daly 85 (aff 2 Abb 
PrNS 93, 30 HowPr 115)]. 

See also supra § 2. 

[a] Reason for rule.—“The coun- 
ty was a general depositor of funds, 
and by the act of deposit the recip- 
rocal obligations of creditor and 
debtor arose. The deposit not be- 
ing special. the funds were not sup- 
posed to be kept on hand for the de- 
positor, and were not so. kept, but as 
deposited they became the property 
of the Bank, which became liable to 
pay the amount on demand.” Brown 
v.. Wyandette County, 58 Kan. 672, 
674, 50 P 888. 

tb] The obligation to pay inter- 
est implies the right to use the funds 
deposited. Redwood County y. Red- 
wood Falls Citizens’ Bank, 67 Minn. 
2386, 69 NW 912. 

[ce] Amount on hand.—Since there 


jis no obligation to. keep on hand at 
; all times an amount of money equal 


to that deposited, a report of the 
depositary that it has to the eredit 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 70-73] 


ly. Where a bank acting as a depositary receives 
bonds and a draft, which to its knowledge are to be 
sold for a particular purpose, with instructions to 
forward and collect the same, and, although the 
proceeds of such sale are greatly in excess of the 
amount of the bond which it has given as security, it 
permits such proceeds to be placed to its credit by 
its correspondent and in turn gives credit therefor to 
the depositing officer, it is liable as trustee for such 
funds,® 

[§ 71] 2. Duties and Liabilities—a. In Gen- 
eral. Under some statutes it is the duty of the de- 
positary of public funds to make reports at stated 
mtervals® and, under some conditions, to demand 
ne fund from a bauk which has its temporary cus- 
tody.* ; 

[§ 72] b. To Make Payment.’ It is the duty of 
the depositary to pay out tlie fund on the proper 
demand or order of the disbursing officer,® and this 
duty will be implied where it is neither expressly 
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Ordinarily a deposit is not due until demanded. 
A depositary of court funds is protected in paying 
them out on the order of the court without regard 
to the case in connection with which they are de- 
posited.12. A depositary of public money may not re- 
fuse to pay holders of bonds issued against a fund 
in its hands because the state owes it money on an- 
other account.1* The question as to what consti- 
tutes payment of a deposit generally arises in con- 
nection with liability on the bond of the deposi- 
tary.14 

Payment of illegal bonds. A bank is protected in 
making payments on the order of the proper author- 
ity, although the bonds or coupons thereby paid are 
illegal, where they are issued by the proper public 
officials, unless it has knowledge or notice of the 
illegality.t® 

[§ 73] ¢. To Pay Interest.17 A depositary is 
not liable for interest on deposits,'® unless there is 
a provision therefor in the statute! or contract.2° 


imposed nor expressly negatived in the statute.1° 


of the county a_ specified amount 
does not indicate that it actually has 
so much of the original deposit or 
that much actual cash with which to 
pay the amount admitted to be due. 
Maryland Fidelity, ete, Co. v. Wil- 
kinson County, 106 Miss. 654, 64 S 
457 [foll National Surety Co. v. Wil- 
kinson County, (Miss.) 64 S 459]. 

4. Harrison County v. Ogden, 165 
Iowa 325, 145 NW 681. 

5. U. S. National Bank v. Centra- 
lia, 240 Fed. 93, 153 CCA 129. 

Depositary as trustee generally see 
supra § 44. 

6. See statutory provisions; 
Johnson State Bank y. Raney, 99 
Kan. 80, 160 P 980. 

7 j(‘Q'Trumpbour y. Trumpbour,. 70 
Hun 571, 24 NYS 212 [aff 144 N. Y. 
652 mem, 39 NE 494 mem]. 

[a] Thus, where a depositary ac- 
cepts an order of court directing a 
bank in which court money is tem~< 
porarily deposited to pay it over to 
the depositary, and through its own 
fault omits to obtain the money from 
the bank, it is responsible therefor to 
the court and to the beneficiaries of 
the fund the same as if it had re- 
ceived the money. Trumpbour v. 
Trumpbour, 70 Hun 571, 24 NYS 212 
[aff 144 N. Y. 652 mem, 39 NE 494 
mem]. 

8. See generally Banks and Bank- 
ing §§ 381-444. 

ch pags See of payments see supra 


9. Stillwater First Nat. Bank v. 
Shepard, 22 Minn. 196. See also stat- 
utory provisions. 

10. Stillwater First Nat. Bank v. 
Shepard, 22 Minn. 196. 

11. Los Angeles v. City Bank, 100 
Cal. 18, 34 P 510. 

Breach of bond see supra § 61. 

Demand as prerequisite to action 
see infra § 80. 

12. Springfield State Nat. Bank v. 
Dodge, 124 U. S. 333, 8 SCt 521, 31 
L. ed. 458. See also State Nat. Bank 
v. Reilly, 124 Ill. 464, 14 NE 657 
(holding that, where the bank with 
the acquiescence of the court and its 
principal officer treated the account 
with the court as a unit, the bank 
would not be held to know that the 
ehecks containing certain numbers 
could be paid out only from deposits 
made in connection with those iden- 
tical numbers). 

[a] Reason for rule—‘‘The de- 
posits being, as required, in the name 
and to the credit of the court, the 
bank was authorized and required to 
honor all checks drawn by the court, 


and 


and to pay them generally out of; 


such deposits; and the order or check 
for withdrawing the money, in stat- 
ing the cause in or on account of 
which it was drawn, was a memo- 
randum imposing no duty upon the 
bank, but only operating for the con- 


%. Ae 


venience of the court and its offi- 
cers, in keeping its accounts.” 
Springfield State Nat. Bank v. Dodge, 
rer Ln S_33a34 345 ‘SCt 521, 31. L. ed. 

13. U. S. Bank v. Macalester, 9 
Pa. 475 (expressly refraining, how- 
ever, from an opinion as to the right 
of set-off against the state itself). 

Set-off generally see infra § 83. 

14. See supra § 63. 

15. Owensboro Deposit Bank v. 
Daviess County Ct., 12 SW 930, 13 
Sw 101, 11 KyL 681. 

[a] Beason for rule.—“‘The bank 
was not a trustee, but a mere naked 
depositary, with the agents of the 
county to supervise its action. The 
fund was a trust fund, to be applied 
in a particular way, not by the bank, 
but by the agents of the county. 
The bank was required to know that 
the bond or coupon issued had been 
signed and delivered,—in other 
words, that it was a genuine bond, 
nothing more; and the mere fact that 
it might have been an over issue cre- 
ated no liability, unless there was 
fraud and collusion between the bank 
and the committee in an appropria- 
tion of the fund to a purpose they 
knew was unauthorized.” Owensboro 


Deposit Bank v. Daviess County_Ct., ; 


eet aay 930, 931, 18 SW 101, 11 KyL 

16. Howard v. Owensboro Deposit 
Bank, 80 Ky. 496, 4 KyL 406. 

[a] What constitutes notice.—The 
fact that the president of the deposi- 
tary bank was an Official of the com- 
pany in whose favor illegal bonds 
were issued, and that one of the com- 
mittee ordering their issue was cash- 
ier of the bank and secretary of the 
company, did not charge the bank 
with notice that the bonds were in- 
valid where these persons claimed 
consistently that the bonds were le- 
gal. Owensboro Deposit Bank v. Da- 
viess County Ct., 12 SW 930, 13 SW 
101, 11 KyL 681. 

17. Cross references: ) 
Agreement to pay interest as evi- 

dence of general deposit see supra 


§ 2. 

Interest generally see Interest [22 
Cye : 
Interest as damages see Damages 

§§ 136-148. 


Liability of banks generally see gen- 
erally Banks and Banking § 349. 
Statutory damages in lieu of inter- 
est after default see infra § 91. 
18. New Orleans v. Louisiana Nat. 
Bank, 123 La. 654, 49 S 274; Cass Coun- 
ty v. Harrisonville Bank, 157 Mo. 133, 
57 SW 736; Custer County v. Cave- 
nee, 99 Nebr. 101, 155 NW 605; Ham- 
jilton County v. Aurora Nat. Bank, 
88 Nebr. 280, 129 NW 267; New York 
vy. Tradesmen’s Nat. Bank, 11 NYS 
95 [aff 129 N. Y. 643 mem, 29 NE 

1031 mem]. 


| The authority to contract for interest is generally 


[a] Particular funds.—The  re- 
quirement of interest on specified 
funds does not necessitate the pay- 
ment thereof on other funds, Cass 
County v. Harrisonville Bank, 157 
Mo. 133, 57 SW 736. 

[b] Undesignated bank.—Where, 
with the approval of the county 
board and for the purpose of obtain- 
ing a sate place for public money, 
the county treasurer purchases in his 
own name, with public funds which 
he is unable to place in depositary 
banks, noninterest bearing demand . 
certificates of a bank which in good 
faith failed to qualify as a county 
depositary, which certificates he 
uses as cash in transacting the coun- 
ty business, and which are paid in 
full on demand, the bank is not liable 
to the county for interest, where 
neither it nor the treasurer profited 
by the transaction. Hamilton County 
v. Aurora Nat. Bank, 88 Nebr. 280, 
129 NW_ 267. 

[c] Excess deposit.—A deposit in 
excess of that authorized by the bond 
does not draw interest where no oth- 
er depositaries have less than the 
amount authorized, where it would 
be negligent to keep the money in 
the county vaults, where there is no 
eollusion or bad faith, where no in- 
terest on the fund has been received 
by the county treasurer, and where 
the depositary has continuously on 
hand sufficient cash over its legal re- 
serve to pay the entire deposit. Cus- 
ter County v. Cavenee, 99 Nebr. 101, 
155 NW 605. 

{d] After the expiration of a con- 
tract for interest, the depositary is 
not liable for interest on the ground 
of tacit reconduction, although it 
continues to act as depositary. New 
Orleans v. Louisiana Nat. Bank, 123 
La. 654, 49 S 274. 9} 

19. See statutory provisions; and 
State Nat. Bank v. Com., 129 Ky. 637, 
112 SW 678. 

20. State Nat. Bank v. Com., 129 
Ky. 637, 112 SW 678; New York v. 
Tradesmen’s Nat. Bank, 11 NYS 95 
[aff 129 N. Y. 643 mem, 29 NE 1031 
mem]; McQuiston v. Central Bd. of 
Education, 88 Pa. 29. 

{a] ITllustration.—Where the bond 
ealls for interest for an indefinite pe- 
riod, the bank is liable at the con- 
tract rate, although it refuses to ex- 
ecute a renewal bond because of a 
contest for the office of treasurer, 
and although it deems it unsafe to 
use the money during the _continu- 
ance of the contest. State Nat. Bank 
v. Com., 129 Ky. 637, 112 SW 678. 

{b] Implied contract.—An agree- 
ment to pay interest may be inferred 
from the regular payment of inter- 
est; but the fact that other banks 
paid interest under like circum- 
stances is no evidence of any obliga- 
tion on the depositary in question to 


/ 


594 [18C.J.] 
vested in particular officers by statute.2t_ But it has 
been held that the authority of a public officer to 
contract for interest on deposits is as broad as his 
right to make such deposits.2? Neither the deposi- 
tary nor its sureties may deny liability for interest 
on the ground that the contract therefor is in- 
valid.2* A depositary of money paid into court may 
not set up a contract made with the parties to an 


action, lowering the rate of interest provided for 


in its charter ;?* if such authority vests in any one, 
it is in the court itself.2° Interest is due after the 
refusal of a deniand,?® but the contract rate no 
longer governs.** A depositary in the hands of a 
receiver has been held liable for interest at the legal 
rate,?* but on the other hand it has been held that 
the ‘depositary is not liable for interest in such a 
ease, but that the sureties are so liable.?® 

[§ 74] J. Liabilities of Stockholders.*°° The 
statutory lability ** of the stockholders of a bank 
for the public funds deposited therein is primary as 
considered in connection with the lability of the 
treasurer of the county and his bondsmen.*? Where 
the depositary is a de facto corporation, the stock- 
holders are estopped to deny the legality of the cor- 
porate existence.** 

[§ 75] K. Liability of Conspirators to Suppress 
Bidding.** A party to an illegal agreement to sup- 
press bidding is not liable to the government for 
the amount which the successful bidder agreed to, 
but did not, redeposit with such party,*> b: t there 
is a liability if the funds are received pursuant to 
the agreement.°* In such ease, where the redeposit 
pay interest. New York v. Trades- |} 
men’s Nat. Bank, 11 NYS 95 [aff 129 
N. Y. 643 mem, 29 NE,1031 mem]. 

[c] Bate of interest.—The deposi- 
tary must pay the rate of interest 


contracted for, although above the 
legal rate, where the statute author- 


S 865. 
28. Central 
State, 
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terest after default see infra § 91. 
27. Maryland Fidelity, ete., 
Wilkinson County, 109 Miss. 879, 69 
See also Damages § 136. 
Bank, 
139 Ga. 54, 76 SE 587. 
generally Receivers [34 Cyc 372]. 


[§§ 73-77 


is made as the money of the government to be paid 
out only for the purposes of the government, the 
latter may enforce a trust against banks receiving 
the money,** and it is immaterial that the govern- 
ment was ignorant of the arrangement at the time of 
such redeposit,$’ that the agreement is void as 
against public policy,*® or that the main purpose of 
the redeposit is to protect the bondsmen of the de- 
positary.*° 

[§ 76] L. Liability of Government for Loss of 
Funds.*! The government is not liable to the 
claimants of court funds for their loss through the 
failure of a duly designated depositary.** 

[§ 77] M. Actions**—l. Right of Action, 
Where, not the government, but the depositing of- 
ficer is considered the creditor of a depositary,‘ 
the former has no right of action against the deposi- 
tary apart from its ‘bond.1° It has been held, how- 
ever, that there may be an action by the government 
apart from the bond to recover a deposit which was 
made illegally where there is statutory permission 
for such action,?® and perhaps where there is fraudu- 
lent collusion between the depositary and the de- 
positing officer.*? 

Action on bond. It follows from the duty of a 
depositary to make payments on demand,** and from 
the fact that a breach of a depositary bond oceurs 
when there is a failure to make a payment on de- 
mand, or what is equivalent thereto,*® that an action 
on the bond may be brought against the depositary °° 
or its sureties 54 where there has been such a breach 
of duty; and the government officials have the right 
through the fraud of a third is‘al- 
ways liable to restore it or its value. 

- By so much the more is he lia- 
ble when he participates himself in 
the perpetration of the fraud.’ In re 


Blake, 150 Féd. 279, 282, 80 CCA 167, 
17 AmBankr 668. (2) A party to the 


Co. v. 


Corp. v. 
See 


eto; 


izes the selection as depositary of 29. Talley v. State, 121 Ark. 4,| illegal contract is a concealed prin- 

the person who shall bid ‘‘the highest | 180 SW 330. cipal as to amount allotted to it. 

rate of interest.” McQuiston v. Cen- 30. See generally Banks~ and|In re Salmon, 145 Fed. 649. 

tral Bd. of Education, 88 Pa. 29. Banking §§ 67-119; Corporations [10 37. Marquette v. Wilkinson, 119 
21. See statutory provisions; and] Cyc 649]. Mich. 418, 78 NW 474, 48 LRA 840. 

New York v. Broadway Nat. Bank, 31. See statutory provisions; and )ppepaetrars as trustee see supra § 


10 NYS 555 [126 N. Y. 655 mem, 27 


Johnson v. Wallace, 123 Ark. 74, 184 


NE 555 mem]. ‘ SW 835; Wallace v. Davis, 123 Ark.| 38. Marquette v. Wilkinson, 119 
22. State v. McFetridge, 84 Wis.| 70, 184 SW 834; Talley v. State, 121] Mich. 413, 78 NW 474, 43 LRA 840. 

473, 54 NW 1, 998, 20 LRA 223. | Ark. 4, 180 SW 330; Steed v. Henry, 39. Marquette v. Wilkinson, 119 
23. State v. Citizens’ Bank, etc.,! 120 Ark. 588, 180 SW 508; Black v.| Mich. 413, 78 NW 474, 43 LRA 840. 

Co., 119 Ark. 617, 178 SW 929; New| Special School Dist. No. 2, 116 Ark,| See also supra § 53. 

York v. Broadway Nat. Bank, 10 NYS | 472, 173 SW 846, 1104; Roberts v. 40. Marquette v. Wilkinson, 119 


555 [aff 126 N. Y. 665 mem, 27 NE 555 | State, 
mem]. Compare Los Angeles v. 
City Bank, 100 Cal. 18, 34 P 510 
(holding that, where a special con- 
tract to pay interest under an un- ae 

constitutional statute constitutes a 32. 
felony, and the bank pays interest|135 SW 896. 
only on special contract, there can| Banking § 75. 
be no recovery of interest after the 
repayment of the principal on de- 
mand, without such interest). 

[a] Reason for rule.—“To hold 
otherwise would be to permit them 
[the bondsmen] to profit by their 
own illegal act, not intentional, to be 
sure, but nevertheless such would 
be the effect in law.” State v. Citi- 
zens’ Bank, ete., Co., 119 Ark. 617, 
620, 178 SW 929. 

[b] The want of authority in the 
officer to make the contract is imma- 
terial, after an agreement to pay in- 
terest has been made. New York v. 
Broadway Nat. Bank, 10 NYS 555 [aff 
126 N. Y. 665 mem, 27 NE 555 mem]. 


1255. 
§ 99. 


35. 


14 LRANS 1052. 
{a] 


ment. 


24. Rutland Nat. Bank v. Hankin-| Citizens’ Bank, 208 Mo. 209, 106 SW} 1130. : Pt 
son, 33 Fed. 561. 622, 14 LRANS 1052. 47. State v. Wilson, 77 Mo. 633; /% 

25. Rutland Nat. Bank v. Hankin- 36. In re Blake, 150 Fed. 279, 80| State v. Rubey, 77 Mo. 610. ; 
son, 33 Fed. 561. CCA 167; In re Salmon, 145 Fed. 649. 48. See supra § 72. 

26. Fremont ‘County v. Fremont [a] Reasons for rule.—(1) The 49. See supra § 61. 


County Bank, 145 Iowa 8, 123 NW 


782, AnnCas1912A 1220, 138 Iowa 167,| ceived from 


116 Ark. 410, 
Midland Bank v. Harris, 
344, 170 SW 67, AnnCasl1916B 1255; 
Warren v. Nix, 97 Ark. 374, 1835 SW 


Warren v. Nix, 
See also Banks and 


33. Midland Bank vy. Harris, 
Ark. 344, 170 SW 67, AnnCasi916B 
See also Banks and Banking 


De facto corporations generally see 
Corporations [10 Cye 251]. 

34. Conspiracy generally see Con- 
spiracy [8 Cye 615]. 
Henry County v. Windsor Citi- 
zens’ Bank, 208 Mo, 209, 106 SW 622, 


Reason for rule—The suc- 
cessful bidder is the only party to 
the contract with the government; 
there is no contractual relation with 
the other parties to the illegal agree- 
Henry County v. 


liability to repay the amount re- 
the depositary 


Mich. 413, 78 NW 474, 43 LRA 840. 

41. Liability of county officers 
$05 loss of funds see Counties § 
197 

42. Coudert v. U. S., 175 U. S. 178, 
20 SCt 56, 44 L. ed. 122 [aff 73 Fed. 
505, 19 CCA 543]; Branch v. U. S., 
100 U. S. 673, 25 L. ed. 759 [aff 13 
Ct Cl. 281] (United States govern- 
ment). 

Loss of deposits in court generally 
see Deposits in Court [13 Cye 1038]. 

43. Actions for bank deposits gen- 
rele see Banks and Banking §§ 364— 

44. See supra § 43. 

45. State v. Wilson, 77 Mo. 633; 
State v. Rubey, 77 Mo. 610. 

Garnishment of fund by” state see 
infra § 82. 

46. McIntosh v. Johnson, 51 Nebr. 
33, 70 NW 522 [overr State v. Keim, 
8 Nebr. 63 (which prior to the stat- 
ute held a contrary rule)]; Peo. v. 
Sheppard, 37 App. Div. 119, 55 NYS 


172 SW_ 1039; 
114 Ark. 


97 Ark. 374, 


114 


Windsor 


50. Lewis v. Park Bank, 42 N. Y. 


“rests | 463 [aff 2 Daly 85 (aff 2 AbDbPENS & 


115 NW 925; Lewis v. "Park Bank, 42/ upon the indubitable principle that! 93, 30 HowPr 115)]. 
N. Y. 463. whoever knowingly receives money, 51. .Talley v.. State, 121 Ark. 4, 
Statutory damages in lieu of in-| property, or benefit from another/ 180 SW 330. 


For later cases, developments. and changes in the law see cumulative Annotations, same title, page and note number. 


} 
f 


§§ 77-83] 


to determine whether they will sue first the sureties 
of the depositary or the sureties of the depositing 
officer." Where a depositing officer is not liable for 
the loss of a fund by the depositary, the liability of 
the latter cannot be enforced by a suit on the bond 
of at aed to which the depositary is a surety.>* 

§ 78 
absence of special statutes, the nature and form of 
the remedy on a depositary’s bond is governed by 
the rules relating to actions on bonds generally,>° 
and it is no objection to an action at law on the 
bond that a surety thereon has the right of subroga- 
tion.°® An action to recover money deposited under 
an illegal contract has been held to be based, not 
on the contract, but on the equitable principle that 
the depositary has money which it is unjust for it to 
retain,>? 

A summary remedy on a depositary’s bond is 
sometimes given by statute,®* such as a remedy by 
execution.°® Statutory authority in certain officers, 
on default of a depositary, to declare the bonds de- 
posited by the depositary to be the property of the 
public, and to dispose of them as they see fit, is 
authority merely to sell the bonds as collateral 
security.°° 

Cross bill. Where two separate funds are depos- 
ited in one common fund, under the direction of the 
county auditor, and warrants are paid by the de- 
positary without keeping the accounts of the two 
funds separate, upon a suit against it for an ac- 
counting and a restoration of one of the funds, the 
depositary may maintain a cross bill, asking that, 
if it was not authorized to pay certain warrants 
from such fund, it be subrogated to the rights of 
the holders of such warrants and be allowed to col- 
leet the amount so paid from the other fund.®! 

[§ 79] 3. Joinder °? and Consolidation ** of Ac- 
tions. A bill against two sets of bondsmen on suc- 
cessive depositary bonds is not multifarious where 
it is necessary to haye an accounting in which both 
sets are interested.** Nor is the bill multifarious 


52. Buhrer v. Baldwin, 137 Mich. 63. 
263, 100 NW 468. 367. 
53. Roberts v. Laramie County, 8 64. 
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2. Form of Action or Remedy.®* In the | 


See generally Actions §§ 308- 
Maryland Fidelity, etc., Co. v. 
i 6 


i 
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because officers of the depositaries are joined as de- 
fendants, where no relief is sought against them and 
they are simply made parties to obtain a discovery.* 
It has been held that the court may refuse to eon- 
solidate an action against the sureties on the bond 
of the depositary bank with an action against the 
stockholders of the bank,®* especially where the 
sureties, because of not having paid the government, 
are not in a position to assert the right of subroga- 
tion against the stockholders.*®? 

[§ 80] 4. Conditions Precedent.’ A judgment 
against a public officer who illegally withdraws 
money and deposits it with a bank, which receives it 
with knowledge that it is public money, is not a 
prerequisite to an action against the bank.®® 

Demand.’° Where the depositary has put it out 
of its power to fulfill the conditions of the bond, 
as by going into insolvency, no demand is necessary 
before action brought on the bond,’! and in any 
event a demand on the receiver is sufficient.7? 

[§ 81] 5. Abatement.*? An action against a 
depositary by a county for a deposit does not abate 
by the payment by the county treasurer of the 
Pi due the county, but proceeds for his bene- 

ii 

[§ 82] 6. Garnishment?® and Sequestration.7° 
A creditor of the depositing officer may not garnish 
funds in the custody of the depositary, although 
the contrary has been held where the deposit was 
illegally made.7® But the state may garnish funds 
deposited by a county treasurer to which it is en- 
titled.”? A writ of sequestration cannot properly 
issue against a depositary of city funds on a elaim 
against the city;®° nor can funds deposited to the 
eredit of holders of public bonds be sequestered as 
their property.®+ 

[§ 83] 7. Set-Off.82 The sureties of an insol- 
vent depositary bank are not entitled to have set-off 
against the deposit, warrants, held by the depositary, 
on a public fund.’ A state when sued. by the 
depositary may set off a deposit made by a public 


71. Talley v. State, 121 Ark. 4, 180 
SW 330; St. Louis County v. Ameri- 
can L, & T. Co., 75 Minn. 489, 78 NW 


Wyo. 177, 56 P 915. Wilkinson, 106 Miss, 654, 64 S 457,|/113; Board of Courthouse,  ete., 
54. See generally Actions §§ 110-|AnnCas1916B 1248 [foll National|Comrs, v. Irish-American Bank, 68 
187. Surety Co. v. Wilkinson County,! Minn. 470, 71 NW 674; Maryland Fi- 


Mandamus to compel deposit see 
Mandamus [26 Cyc 304]. 

Fine See generally Bonds §§ 144- 
56. Illinois Surety Co. v. U. S., 
226 Fed. 665, 141 CCA 421. 

[a] Reason for rule—‘The judg- 
ment is unconditional because only 
after payment of the debt or of the 
judgment thereon can the surety 
claim subrogation. ...So far as 
subrogation is concerned, a multiplic- 
ity of usees or plaintiffs in a single 
suit could not defeat the action at 
law. If the difficulties of apportion- 
ment as between the claimants could 
be adjudicated at law, the extent of 
the subrogation as to each of them 
would thereby also be settled.” Ili- 
nois Surety Co. v. U. S., 226 Fed. 665, 
668, 141 CCA 421. 

Subrogation generally see Subro- 
gation [87 Cyc 361]. : 

57. Los Angeles v. City Bank, 100 
Cal. 18, 34 P.510. See generally Mon- 
ey Received [27 Cyc 847]. 

58. See statutory provisions. 

59. Hobbs v. Dougherty County, 
98 Ga. 574, 25 SE 579; Colquitt v. 
Simpson, 72 Ga. 501; Seay v. Rome 
Bank, 66 Ga. 609. i yh 

60. Bobo v. Yazoo-Mississippi Del- 
ST an abil Comrs., 92 Miss. 792, 46 S 
819. 


61. Robertson v. Batesville Bank, 
116 Miss. 501, 77 S 318. 

62. See generally Actions §§ 188- 
274, 


(Miss.) 64 S 459]. (where each of the 
two bonds covered only defalcations 
occurring during its term, and the 
government did not know when they 
occurred). 

65. Maryland Fidelity, etc., Co. v. 
Wilkinson County, 106 Miss. 654, 64 
S 457, AnnCas1916B 1248 [foll Na- 
tional Surety Co. v. Wilkinson Coun- 
ty, (Miss.) 64 S 459]. See also Dis- 
covery § 10. 


Multifariousness generally see 
Equity [16 Cye 239]. 
66. Talley v. State,. 121 Ark. 4, 


180 SW 330. 4 
baller, v. State, 121 Ark. 4, 180 


See generally Actions §§ 72- 
83; Banks and Banking § 366. 

69. Harrison County v. State Sav. 
Bank, 127 Iowa 242, 103 NW 121. 

[a] Beason for rule.—‘‘Where it 
held otherwise, a county officer could 
wrongfully appropriate the _ entire 
contents of the treasury, deposit 
them in a kank having knowledge of 
the true character of the fund, and 
then, by going beyond the jurisdiction 
of the court, leave the county pow- 
erless to enforce its demand against 
the depositary.” Harrison County v. 
State Sav. Bank, 127 Iowa 242, 244, 
103 NW 121 

70. 
83 


Demand as condition for imposition 
of statutory damages see infra § 91. 
Payment on demand see supra § 72. 


68. 


See generally Actions §§ 74- 


delity, ete, Co. v. Wilkinson County, 
106 Miss. 654, 64 S 457, AnnCas1916B 
1248 


72. Wylie v. Commercial, 
Bank, 63 S. C. 406, 41 SE 504. 

73. See generally Abatement and 
Revival, 1..C.,J...p..15 

74. Midland Bank v. Harris, 114 
oe 344, 170 SW 67, AnnCas1916B 
1255. 

Subrogation generally see Subroga- 
tion [37 Cyc 361]. 

75. See generally Garnishment [20 


etc., 


Cyc. 969]. 


76. See generally Sequestration 
[85 Cye 1381. 
77. Marx v. Parker, 9 Wash. 473, 


37 P 675, 43 AmSR 849. 

[a] Reason for rule.—‘“The liabil- 
ity of the bank to the officer is a 
chose in action which, although the 
naked legal title to it is in him, 
really belongs to his’ principal.” 
Marx v. Parker, 9 Wash. 473, 480, 37 
P 675, 48 AmSR 849. 

Depositary as debtor of govern- 
ment see supra § 43. 

78. South Bend First Nat. Bank 
v. Gandy, 11 Nebr. 431, 9 NW 566. 

79. State v. Rubey, 77 Mo. 610. 

80. Southern Bank y. Louisiana 
Nat. Bank, 28 La. Ann. 97. 

81. Southern Bank v. 
Nat. Bank, 28 La. Ann, 97. 

82. See supra § 72 and generally 
Set-off and Counterclaim [34 ye 
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officer as the state’s agent,S+ but not where the 
officer is regarded not so much an agent of the 
state as a corporation sole.*® 

[§ 84] 8. Parties.s® Plaintiff. The proper 
party plaintiff in an action on a depositary bond is 
often determined by statutory regulations.§* In the 
absence of express statutory provision, the officer 
having eustody of the funds is the proper party 
plaintiff in an action to recover the deposit from 


the depositary or its sureties,®® or from the stock-. 


holders of the depositary ;® but where the deposit 
is made by another in his own name, who sues for a 
recovery of the deposit, the fact that the legal cus- 
todian is not made a party to the action is not a 
reversible error since the recovery is necessarily for 
his benefit.°° Where the bond guarantees the pay- 
ment to the custodian, it is not necessary in an ac- 
tion thereon to join as a party plaintiff a public 
board which was a party to the original contract 
with the depositary.°! Where the action is brought 
in the name of the state for the use of the county, 
and also in the name of the custodian, the name 
of such first party may be dropped as surplusage 
and the action may proceed in the officer’s name 
without causing a substitution of parties.%? 
Defendant. Where under the statute the liability 
of the depositing officer, his bondsmen, the deposi- 
tary, and its stockholders for the loss of the funds 
by the depositary is several as well as joint, assum- 
ing that it is joint, any or all of those liable may 
be sued at the election of plaintiff.°* An officer 
who wrongfully deposits publie funds with a bank 
which has knowledge of their nature is not a neces- 
sary party to an action by the county to recover 
the money from the depositary.°# Where a deposi- 
tary bank gives a personal bond instead of a bond of 
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[§§ 83-87 


a surety company as required by statute, and there- 
fore does not become a legal depositary, the sureties 
on the bond given are not necessary parties In a 
suit to recover funds deposited brought under a stat- 
ute declaring such deposits to be a trust fund.% 

[§ 85] 9. Pleading.°® The complaint in an ac- 
tion on a depositary bond should specifically allege 
the designation of the principal as depositary.** It 
should also show that the bond covered the deposits 
involved,®® but it need not negative an affirmative 
defense.2? Where liability on a bond is limited to 
the proportion of the loss that the penalty of the 
particular bond bears to the total penalties of the 
bonds given by the depositaries, a declaration for 
the full amount is proper where the alleged total loss 
exceeds the alleged total penalties of the bonds.t 
An allegation that the depositary reported that a 
certain amount was on deposit to the eredit of the 
government is not an allegation that there was not 
an earlier defaleation.2 An action on the bond of a 
depositary is not on an account in such a sense as 
to entitle defendant as a matter of right to a bill 
of particulars;? the proper remedy is a motion to 
make the complaint more definite and certain, in 
ease of doubt or uncertainty in the pleading.* 

[§ 86] 10. Issues, Proof, and Variance.®? As in 
civil actions generally, the proof must conform sub- 
stantially to the pleadings, and a material variance 
therein will be fatal to a recovery.® A county treas- 
urer suing on the bond securing his deposits in a 
bank ean rely on the practice of the bank to enter as 
deposits the taxes due from its president and from 
a corporation in which he was interested, on de- 
livery of the tax receipts, without pleading such 
practice.? 

[§ 87] 11. 


Evidence. The rules pertaining to 


SW 330. 

[a] Beason for rule.—The only 
right which the bank has as the hold- 
er of the warrants is to present them 
to the treasurer for payment, like 
any other holder, and this is a mat- 
ter which does not affect the obliga- 
tion of the bank as depositary and 
the sureties on its bond to pay over 


the county money on demand. Tal- 
. v. State, 121 Ark. 4, 180 SW 
84. Com. v. Pheonix Bank, 11/| 
Mete. (Mass.) 129. See also States 
[36 Cye 922]. 
85. Com. v. Phenix Bank, 11 


Metc. (Mass.) 129. 
86. See generally Parties [30 Cyc 


87. See statutory provisions; and 
Peo. v. Sheppard, 37 App. Div. 119, 
55 NYS 1130; State v. Pederson, 135 
Wis. 31, 114 NW _ 828. 

[a] Bankrupt’s funds.—An action 
on a bond given pursuant to the Fed- 
eral Bankruptcy Act by the deposi- 
tary of funds of bankrupt estates is 
to be brought, not by the United 
States, but by one or more -deposit- 
ing trustees or receivers in the name 
of the United States. Illinois Surety 
ai v. U. S., 226 Fed. 665, 141 CCA 

88. Steed v. Henry, 120 Ark. 583 
180 SW 508; Moulton vy. McLean, 5 
Colo.” A; , 454, -39,. P °78:,, Buhrer, . v. 
Baldwin, 137 Mich. 263, 100 NW 468. 
; 89. Warren vy. Nix, 97 Ark. 374, 

135 SW 896. 

Liabilities of stockholders see su- 
pra § 74. 

[a] “The county treasurer is the 
officer who is authorized by statute 
to receive and retain the public funds 
of the county, and he is therefore the 
proper party to institute an action 
for the recovery thereof.” Warren 
v. Nix, 97 Ark. 374, 384, 135 SW 896. 

90. Black v. Special School Dist. 


No. 2, 116 Ark. 472, 173 SW 846, 1104. 

91. Buhrer v. Baldwin, 137 Mich. 
263, 100 NW 468. 

92. Steed v. Henry, 120 Ark. 583, 
180 SW 508. 

98. Warren v. Nix, 97 Ark. 374, 
135 SW_ 896. 

94. Harrison County v. State Sav. 
Bank, 127 Iowa 242, 103 NW 121. 

95. Gulfport Bank of Commerce vy. 
Gulfport, 117 Miss. 591, 78 S 519. 

96. See generally Pleading [31 
Cyc 1). 

Action on bonds generally 
Bonds §§ 137-240. 


97. St. Louis County v. American! 


L. ie Co., 67 Minn. 112, 69 NW 704. 
a 


the designation. St. Louis County v 
American L. & T. Co., 67 Minn. 112, 
69 NW_ 704. 

98. Peo. v. Bankers’ Surety Co., 
158 Mich. 30, 122 NW 353; St. Louis | 
County’v. West Duluth Mfrs.’ Bank, 
69 Minn. 421, 72 NW 701; St. Louis} 
County v. American L, & T. Co., 67 
Minn. 112, 69 NW 704. 


[a] Declaration held sufficient in| 


this respect. Peo. v. Bankers’ Sure- 
ty _Co., 158 Mich. 30; 122 NW 353. 

[b] Future deposits—wWhere a} 
bond covers only future deposits, the 
complaint should show that the par- 
ticular money was deposited after’: 
the bond went into effect. St, Louis, 
County v. West Duluth Mfrs’ 
69 Minn. 421, 72 NW 701; St. Louis} 
County v. American L. & T. Co., 67) 
Minn. 112, 69 NW 704. 

Funds secured see supra § 60. 

99. Sawyer v. Stilson, 146 Iowa 
707, 125 NW _ 822. See generally 
oe [31 Cye 109]. 

{a] Rule applied—Where a ¥ank 
represents that it has received mon- | 
ey from its customers to pay taxes,- 
and thereby obtains from the treas- 
urer tax receipts, and credits him. 


see | 


Recital in bond.—It is insuf-. 
ficient to set out the bond reciting | 


Bank, | 


238, 10 


with the amounts thereof as depos- 
its, the complaint need not negative 
in advance the defense that the bank 
had not received the amount of the 
taxes from its customers. Sawyer 
ae salsom 146 Iowa, 707, 125 NW 


i 1. Peo. v. Title Guster y ete., Co., 


158 Mich. 35, 122 NW 
2. Maryland Fidelity, etce., Co. 
Wilkinson, 106 Miss. 654, 64 S 457, 


AnnCasi916B 1248. 
8. St. Louis County vy. American 
L. & T. Co., 75 Minn: 489, 78 NW 113. 
Bill of particulars generally see 
Pleading [31 Cyc 5€5]. 
| 4 St. Louis County v. American 
L. & T. Co., 75 Minn. 489, 78 NW 
113; Rochester v. McDowell, 12 NYS 


414. See generally Pleading [31 Cyc 
| 644]. 
| 5. See generally Pleading [31 Cyc 


| 670 et seq]. 

6. Henry County v. Windsor Citi- 
zens’ Bank, 208 Mo. 209, 106 SW’ 622, 
14 LRANS 1052 {foll Henry County v. 
| Windsor Farmers’ Bank, 208 Mo. 238, 


variance.—A recovery 
cannot be had against a party to an 
illegal agreement among banks to 
stifle bidding and to apportion the 
| deposit ameng themselves, on the 
| theory that defendant was an undis- 
closed principal of the successful 
bidder, or that the parties to the 
agreement were joint tort-feasors, 
where the complaint does not pro- 
ceed on either of these theories, but 
| on the théory of the recovery of a 
| particular” fund belonging to the 
| county in the possession of defend- 
|ant.°* Henry County v. Windsor tite 
| zens’ Bank, 208 Mo. 209. 106 SW 62 

} 14 LRANS 1052 {foll Henry A el 
v. Windsor Farmers’ Bank, 208 Mo. 
SW 630]. 

7. ational Surety Co. v. Canon, 
62 Colo..401, 163 P 284. 


For later cases, developments and changes in the law see cumulative AiMthtions, same title, page and note number. 


§§ 87-91] 


civil actions generally in respect to presumptions,® 
and to the admissibility ® and the weight and suf- 
ficiency #° of evidence apply in actions relating to 
deposits of public moneys. 

[§ 88] 12. Judgment.*1| The principle of res 
judicata?” applies, of course, to actions involving 
depositaries of public moneys.1® Under some stat- 
utes a judgment against the depositary and a surety 
does not bar an action against another surety.'* 
Where the demand for judgment is for a sufficient 
amount, interest may be included in the judgment, 
although not expressly prayed for.1° Where two 
separate funds are mingled by the depositary, and 
the state revenue agent sues in equity for an ac- 
counting and restoration of one of the funds, he 
should be required to do equity so that each fund 
will be applied to such warrants as should have been 
paid therefrom, and judgment should be rendered 
only for any shortage after such application.'*® 

[§ 89] 13. Appeal and Error, The rules goy- 
erning appeals in civil cases generally apply to 
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an appeal in an action against a depositary.18 Thus 
an appellant is restricted to the theory on which 
he proceeded below.?® : 

[§ 90] 14. Costs.2° Under some statutes at- 
torney’s fees are properly allowed in an action on 
a depositary’s bond, after default in payment,?+ 
and the filing of the bill of complaint constitutes 
the necessary lawful demand for payment.22 

[§ 91] N. Damages. The amount of damages 
for delay in paying over a deposit after demand is 
sometimes fixed by statute,2* and it has been held 
that the sureties may be liable for the statutory 
damages where certain of them offer to pay a pro- 
portionate share of the money due, but demand a 
receipt therefor in full.2* The fact that the sureties 
were in doubt as to the extent of their liability 
will not avail them in this connection, where they 
do not offer to pay any portion of the amount due, 
but insist that they are not liable for any part 
thereof.° 


* DEPOSIT COMPANY. A company whose busi- 
ness is the safe-keeping of securities or other valu- 
ables deposited in boxes or safes in its building 
which are leased to the depositors.? 


8. Sawyer v. Stilson, 146 Iowa 707, {f] 
125 NW 822. See generally Evidence 


Authority to make deposits.— 
Evidence of the practice of bank offi- 


DEPOSITES. A statutory term which according 
to the universal course of business has been inter- 
preted to mean current money received by the 
banks as such.? 


County Bank, 145 Iowa 8, 123 NW 
; 782, AnnCas1912A 1220. 


[16 Cye 1050]. 

{a] Particular presumptions in 
actions on depositary bonds: (1) 
That official action is regular. State 
Bd. of Health v. Teutonia Bank, etc., 
Co., 137 La. 422, 68 S 748. See gen- 
erally Evidence [16 Cyc 1076]. (2) 
That the books of the proper public 
officer are correct in their charges 
against the depositary. Sawyer v. 
Stilson, 146 lowa 707, 125 NW 822; 
Kuhl v. Chamberlain, 140 Iowa 546, 
118 NW 776, 21 LRANS 766. (3) 
That a deposit was made in reli- 
ance on a bond previously given. St. 
Louis County v. American L. & T. 
Co., 75 Minn. 489, 78 NW 113. 

{b] Begularity of bond.—Where 
the terms of a bond do not appear, it 
will not be presumed that it is dif- 
ferent from the bond required by 
statute. Hall County v. Thomssen, 
63 Nebr. 787, 89 NW 393. 

Presumption that designation as 
depositary continues see supra § 68. 

9. St. Louis County v. American 
L. & T. Co., 75 Minn. 489, 78 NW 113. 
rite generally Evidence [16 Cyc 

[a] A recital in a depositary bond 
of the designation of the depositary 
is evidence of that fact. St. Louis 
County v. American L. & T. Co., 75 
Minn. 489, 78 NW 113. 

[b] The pass book issued by the 
depositary is evidence of the state- 
ments’ therein. Myers ‘v. Kiowa 
County, 60 Kan. 189, 56 P_11; St. 
Louis County v. American L. & T. 
Co., 75 Minn. 489, 78 NW 113 (pass 
book showing the application of the 
payments made by the bank on 
checks drawn by the government). 

{c] Charges against the deposi- 
tary on the books of the proper pub- 
lic officer are admissible. Sawyer v. 
Stilson, 146 Iowa 707, 125 NW 822; 
Kuhl v. Chamberlain, 140 Iowa 546, 
118 NW 776, 21 LRANS 766. 

[d] Parol evidence that certain 


funds were not to draw interest is! ; 
| dence of general deposit see supra § 
2 


inadmissible to vary an agreement as 
to interest. Commercial State Bank 
v. Antelope County, 48 Nebr. 496, 67 
NW 465. See generally Evidence [17 
Cyc 567]. 

fe] The record of a decree in an 
independent suit, res judicata as to 
the parties to the pending action, 1s 
admissible to show the amount due. 
Wylie v. Commercial, etc., Bank, 63 
S. C. 406, 41 SE 504. 


cers to credit the county treasurer 
with a deposit on delivery of tax re- 
ceipts is admissible in an action 
against the surety on the bond se- 
curing the treasurer's deposits to 
show the authority of the president 
to make such deposit and ratification 
by the officers. National Surety Co. 
v. Cannon, 62 Colo. 401, 163 P 284. 

10. Henry County v. Salmon, 201 
Mo. 136, 100 SW 20. See generally 
Evidence [17 Cyc 753 et seq]. 

[a] Evidence held sufficient: (1) 
To support a nunc pro tunc entry 
of the county court approving the 
bond of the depositary selected. and 
making the designation. Henry Coun- 
ty v. Salmon, 201 Mo. 136, 100 SW 
20. (2) To show an agreement to 
pay interest. New York v. Broad- 
way Nat. Bank, 10 NYS 555 [aff 126 
N. Y. 665 mem, 27 NE 555 mem]. (3) 


|To show that a stockholder’s trans- 


fer of stock was fraudulently made 
to avoid his statutory liability. Steed 
v. Henry, 120 Ark. 406, 180 SW 508. 


See also Banks and Banking § 115.|! 


(4) To show that the bond was not 
approved by the county officials un- 
til after the bank in which it was 
contemplated the funds should be de- 
posited had failed. Maryland Cas- 
ualty Co. v. Pacific County, 245 Fed. 
831, 158 CCA 171. 

[b] Evidence held insufficient to 
show: (1) A conspiracy among 
banks not to qualify as depositaries 
and thus to obtain the use of public 
money without paying interest. 
Hamilton County v. Aurora Nat. 
Bank, 88 Nebr. 280, 129 NW 267. (2) 
That the bond was for a smaller 
amount than that required by statute, 
State Bd. of Health v. Teutonia 
Bank, etc., Co., 137 La. 422, 68 S 748 
(bond required for the estimated av- 
erage daily balances of the previous 
year; proof merely that when the 
bank failed the balance was largely 
in excess of the amount of the bond). 

Agreement to pay interest as evi- 


ll. See generally Judgments [23 
Cyc 623]. 

12. See Judgments [23 Cye 1215]. 

13. Wylie v. Commercial, _ etce., 
Bank, 63 S. C. 406, 41 SE 504. 

14. Terr. v. Mills, 16 N. M. 555, 
120 P 325 (judgment by default). See 
also Judgments [23 Cyc 1208]. 

15. Fremont County v. Fremont 


16. Robertson v. Batesville Bank, 
18 


18. State v. U. S. Fidelity, etc., 
Co., 81 Kan. 660, 106 P 1040, 26 LRA 
NS 865. 

[a] Harmless error.—(1) Instruc- 
tions which are not misleading are 
not ground for reversal. State v. 
U. S. Fidelity, etc., Co., 81 Kan. 660, 
106 P 1040, 26 LRANS 865. (2) 
Where the complaint alleges a de- 
mand for the fund, it is not reversi- 
ble error, in the absence of a show- 
ing of prejudice, for the court to ad- 
mit evidence showing a demand un- 
necessary. St. Louis County  v. 
American L. & T. Co., 75 Minn. 489, 
78 NW_ 113. 

19. Henry County v. Windsor Citi- 


| zens’ Bank, 208 Mo. 209, 106 SW 622, 


14 LRANS 1052 [foll Henry County 
vy. Windsor Farmers’ Bank, 208 Mo. 
209, 106 SW 630]. See generally Ap- 
peal and Error §§ 618—632. 

20. See generally Costs 15 C. J. p 


ils 

21. Maryland Fidelity, ete., Co. v. 
Wilkinson County, 109 Miss. 879, 69 
eae) See generally Costs §§ 248- 

22. Maryland Fidelity, ete., Co. v. 
Wilkinson County, 109 Miss. 879, 69 
S 865. 

23. See statutory provisions; and 
Maryland Fidelity, ete, Co. v. Wil- 
Rae te County, 109 Miss. 879, 69 S 
{a] In Mississippi, County Depos- 
itary ‘Law (i. [1912] ce 194) § 10, 
providing for the payment of dam- 
ages at the rate of one per cent per 
month for any delay ir paying over 
any county funds when lawfully de- 
manded, is in lieu of all other inter- 
est and damages, except attorney’s 
fees, for which the depositary may 
be held liable after default in pay- 
ment. Maryland Fidelity, ete., Co. v. 
hee wetter County, 109 Miss. 879, 69 
S 865. 

24. Maryland Fidelity, ete., Co. 


v. 
‘Wilkinson County, 109 Miss. 879, 69 


S 865. 

25. Maryland. Fidelity, ete., Co. v. 
ee County, 109 Miss. 879, 69 
S 865. 

1. Black: L. D. See also Ware- 
housemen [40 Cye 403}. 

2. Lloyd v. West Branch Bank, 15 
Pa, 172, 175, 53 AmD 6581. 


* By WILLIAM MoRTIMER CROWTHER (Deposit Company—Deposites). 
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DEPOSITIONS 
By Apex. R. JONES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 605] 
ANALYSIS 


I. DEFINITION AND NATURE [1] p 605 
- I. RIGHT TO TAKE [§§ 2-10] p 606 
A. In Absence of Statute [§§ 2-3] p 606 
1. At Law [§ 2] p 606 
2. In Equity [§ 3] p 607 
B. Statutory Authority [§§ 4-7] p 607 
1. Power of Legislature to Confer [§ 4] p 607 
2. Construction and Operation of Statutes [§ 5] p 607 
3. Statutory Changes [§ 6] p 608 
4. Application of Statutes [§ 7] p 608 
C. Perpetuation of Testimony [§§ 8-9] p 609 
1. In General [§ 8] p 609 
2. Limitations of Right [§ 9] p 609 
D. Depositions De Bene Esse [§ 10] p 610 
Ill. WHOSE DEPOSITIONS MAY BE TAKEN [§§ 11-12] p 611 
A. In General [§ 11] p 611 
B. Parties [§ 12] p 611 
IV. GROUNDS FOR TAKING [{§§ wane p 612 
A. In General [§ 13] p 612 
B. Nonresidence [§ 14] p 612 
. Distant Residence [§§ 15-16] p 614 
1. In General [§ 15] p 614 
2. Computation of Distance [§ 16] p 615 
. Witness “about to Leave” [§ 17] p 615 
. Physical Inability [§ 18] p 615 
. Exclusive Knowledge of Witness [§ 19] p 616 
. Special Circumstances [§ 20] p 616 
VY. ACTIONS AND PROCEEDINGS IN WHICH TAKEN [§§ 21-23] p 617 
A. Civil Actions [§ 21] p 617 
B. Special Proceedings [§ 22] p 618 
C. Criminal Prosecutions [§ 23] p 618 
VI. PERSONS AND OFFICIALS WHO MAY TAKE; COMPENSATION [{§§ 24-38] p &19 
A. Statutory Designation [§§ 24-25] p 619 
1. In General [§ 24] p 619 
2. Depositions in Other Jurisdictions [§ 25] p 620 
-B. Special Appointment or Designation [§§ 26-28] p 620 
1. In General [§ 26] p 620 
2. Necessity of Official Character [§ 27] p 621 
3. Several Commissioners [§ 28] p 621 ; 
C Incompetency or Disqualification [§§ 29-32] p 622 
1. In General [§ 29] p 622 . 
2. Interest or Bias [§§ 30-32] p 622 
a. En General [§ 30] p 622 
b. Atiorneys or Agents [§ 31] p 623 
e. Consanguinity or Affinity [§ 32] p 623 
D. Presumption of Authority [§ 33] p 624 — 
E. Territorial Jurisdiction [§ 34] p 624 
F 
G 


OQ 


Qa ro 


. Objections [§ 35] p 624 

. Compensation and Reimbursement [§§ 36-38] p 625 
1. In General [§ 36] p 625 
2. Amount [§ 37] p 625 

_ 3. Liability [§ 38] p 625 

VII. BILLS IN EQUITY [§{§ 39-60] p 625 
: A. To Perpetuate Testimony [§§ 39-55] p 625 
1. In General [§ 39] p 625 
2. Necessary Avermenis [§§ 40-47] p 627 
a. In General [§ 40] p 627 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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b. Title or Interest [§§ 41-42] p 627 
(1) Of Complainant [§ 41] p 627 
(2) Of Defendant [§ 42] p 627 
. Subject Matter of Controversy [§ 43] p 627 
. Inability to Obtain Judicial Investigation [§ 44] p 627 
. Naming Witnesses [§ 45] p 627 
. Facts as to Which Examination is Sought [§ 46] p 628 
g. Danger of Loss of Evidence [§ 47] p 628 
: Prayer for Relief [§ 48] p 628 
. Demurrer [§ 49] p 628 
. Dismissal for Want of Prosecution [§ 50] p 628 
. Affidavit [§ 51] p 628 
. Answer [§ 52] p 628 
. Setting Down Cause for Hearing [§ 53] p 628 
. Publication [§ 54] p 629 
. Hearing [§ 55] p 629 
B. To Take Testimony De Bene Esse [§§ 56-60] p 629 
1. In General [§ 56] p 629 
2. Witnesses Subject to Examination [$ 57] p 629 
3. Necessary Averménts [§ 58] p 629 
4. Affidavit [§ 59] p 629 
5. Publication [§ 60] p 630 
VIII, APPLICATION FOR COMMISSION OR LEAVE TO TAKE TESTIMONY [§§ 61-106] p 630 
A. Necessity [§ 61] p 630 
B. Consent and Waiver [§ 62] p 630 
C. Who May Apply [§§ 63-64] p 630 
1. In General [§ 63] p 630 
2. Interveners [§ 64] p 631 
D. Who May Entertain [§ 65] p 631 
E. Time of Application or Taking [§§ 66-76] p 631 
1. In General [§ 66] p 631 
2. Prior to Suit [§ 67] p 632 
3. In Pending Causes [§§ 68-75] p 632 
. Necessity of Pending Action [§ 68] p 632 
. Joinder of Issue [§ 69] p 633 
. Abatement of Action [§ 70] p 634 
Cause Ready for Trial [§ 71} p 634 
. During Trial [§ 72] p 634 
. After Default, Trial, or Judgment [§ 73] p 634 
. Pending Appeal [§ 74] p 635 
. After Filing or Publication [§ 75] p 635 
4. Criminal Proceedings [§ 76] p 635 
F. Affidavit or Moving Papers [§§ 77-89] p 636 
1. Necessity [§ 77] p 636 
2. Who May Make [§ 78] p 636 
3. Who May Take [§ 79] p 636 
4. Necessary Statements and Averments [§§ 80-89] p 636 
a. In General [§ 80] p 636 
b. Jurisdiction of Court or Officer [§ 81] p 637 
ec. Identification of Cause [§ 82] p 637 
d. Condition of Cause [§ 83] p 637 — 
e. Grounds [§§ 84-87] p 637. 
(1) In General [§ 84] p 637 
(2) Sickness or Physical Disability [§ 85] p 637 
(3) Absence or Nonresidence [§ 86] p 637 
(4) Intended Departure [§ 87] p 638 
f. Naming or Identifying Witness [§ 88] p 638 
g. Materiality of Witness and Testimony i 89] p 638 
Affidavit of Merits [§ 90] p 640 
i Perpetuation of Testimony [§ 91] p 640 
I. Notice of Application [§§ 92-94] p 640 
1. Necessity [§ 92] p 640 
2. Requisites and Sufficiency [§ 93] p 641 
3. Service [§ 94] p 641 
J. Hearing and Determination [§§ 95-106] p 641 
1. Resistance to Application [§ 95] p 641 
2. What May Be Considered [§ 96] p 641 
3. Discretion to Grant or Refuse [§§ 97-106] p 642 
3 a. In General [§ 97] p 642 
b. Good Faith of Applicant [§ 98] p 643 


For later cases, develupments and changes in the law see cumulative Annotations, same title, page and note number. 
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i Renewal of A ppiwaivon [$ 105] p 64 
}. Review of Discretion [§ 106] p 6H 


TX. ORDER FOR “COMMISSION OR TO TAKE TESTIMONY [i§ wee Pp 6S 


A. Necessity [3 107-109) ps6 
1. In General [§ 107] p 65 
2 Tm Chancery ts 168] p 65 
3. Federal Practice [& 109] p 6S 
B. Notice of Onder or Hatry [§ 110] p 646 
C. Form and Reguisites [04 11-112] p 686 
1. Order for Commissen [§ 111] p 646 
2. Onder ie Take Testimowy [§ 112] p G46 
xX. THE COMMISSION [fi 113-132] p &6 
A. In General [§ 115] p &6 
B. By Whom Issued [§ 114] p 6 
C_ Time of Issue [8 115] p &S 
D. Form and Reguisites [98 116-132] p GS 
1. Im General T§ 116] p 6 
2. Desiguaiion of Cause [§ 117] p &S 
3. Designation of Commissioner [§§ 11S-121] p 618 
2. Im General [§ 118] p &S 
b. Alternative Designation [§ 118] p 619 
e. Substitution of owes [§ 17 p 6g 
~ ad. Filling Blasks [§ 121] p 
4. Designation of Witmesses re 1124) Pp 6d 
3 Necessity [§ 122] p &0 
h. Suficiexey [§ 123] p 0 
€ Additional Witmesses [§ 124] vp HO 
Time end Place ef Erecution [§ 125] p 650 
Instructions to Commissioners [§§ 1236-128] p 650 
2. In General [§ 126] p 60 
bh. Notice te Adverse Party [§ 127] p 631 
e. 4s to Return [§ 125] p Gl 
. Stgnatare [§ 129] p 1 
Daie [8 130] p Bi 
. Seal [§ 131] p 1 
10. Attaching Exhibits [§ 132] p 61 
XL OPEN COMMISSION [ij 133-135] p &2 
A. In General [§ 133] p &2 
B. Appeal [§ 134] p &2 
C. Right to Name Witaesses [§ 135] p ©2 
XII ORAL EXAMINATION [§ 136] p 653 
XIIL LETTERS ROGATORY [i 137] p &3 
XIV. STAY OF PROCEEDINGS [§ 138] p @5 
XV. INTERROGATORIES [§j 130-146] p &5 
A. In General [§ 133] p 5 
B. Ferm and Propriety Te M12] p 66 
1. In General [§ 140] pesé 
2. Leading Inizrregatories [§ 141] p 7 
3. Objections [§ 142] p G7 
= Filing, Serfice, and Netre [§ 148] p 655 
D. Setilement [98 144-145] p 9 
1. Im General [0-144] 2p BO. 
2 Waiters Consdered [§ 145] p 9 
E. Amnering to Commission [i 146] p 659 
XVL NOTICE OF TAKING DEPOSITIONS | [8§ 14-181] p &0 
A. Necessity [§ 147] p 660 
B. Objections and Waiver [§ 148] p 661 
C. Form and Regwisites-[§§ 149-157] p 62 
1. ‘In General [§ 149] p 62 
a 2. Identification of Cazse [§ 132] p 
3. Names and Residences of Witmeswes 1 Inj p & 
4. Designation of Officer [§ 152] p 664 
5. Time and Place of Taking [8% gh Pp G6 
a. In General [§ 153] p 664 
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b. Sufficiency as to Time [§ 154] p 664 
c. Sufficiency as to Place [§ 155] p 665 
6. Nature of Deposition [§ 156] p 665 
T. Signature and Date [§ 157] p 665 
D. By Whom Given [§ 158] p 665 
E. To Whom Given [§§ 159-163] p 665 
. Adverse Party [§ 159] p 665 
. Atiorney [§ 160] p 666 
. Agent [§ 161] p 667 
. Several Parties [§ 162] p 667 
5. Perpetuation of Testimony [§ 163] p 667 
F Reasonableness [§§ 164-169] p 668 
1. In General [§ 164] p 66S 
2. Fixed Time Generally [§ 165] p 669 
3. Notice of Taking at Different Places [§ 166] p 669 
4. As Dependent on Distance, Route, and Means of Travel [§ 167] p 669 
5. Computation of Time and Distance [§§ 168-169] p 670 
a. Time [§ 168] p 670 
b. Distance [§ 169] p 670 
G. Service of Notice [§§=170-181] p 670 
1. Who May Serve [§ 170] p 670 
2. Modes of Service [§§ 171-176] p 67 
a. On Pariy [§ 171] p 670 
b. On Attorney [§ 172] p 670 
ce. Reading [§ 173] p 670 
4 d. Leaving at Residence [§ 174] p 670 
t e. Mailing [§ 175] p 671 
4 f. Publication [§ 176] p 671 
) 3. Proof of Service [§§ 177-181] p 671 
a. Necessity [§ 177] p 671 
b. Modes of Proof [§ 178] p 671 
ce. Presumptions [§ 178] p 671 
d. Sufficiency [§ 180] p 672 
e. Conclusiveness [§ 181] p 672 
XVII. cape is} COMMISSION OR TAKING DEPOSITION [§§ 182-245] p 672 
A. In General [§ 182] p 672 
. By Person Designated [§ 183] p 673 
. Oath of Commissioner or Officer [§ 184] p 673 
. Witnesses [§ 185] p 673 
. Place of Taking [§§ 186-187] p 674 
1. In General [§ 186] p 674 
2. Compliance with Notice [§ 187] p 674 
. Time of Taking [§§ 188-194] p 674 
. In General [§ 18S] p 674 
. Compliance with Rule or Order [§ 189] p 675 
. Compliance with Notice [§ 190] p 675 
. After Return Day [§ 191] p 675 
Time Stipulated [§ 192] p 675 
. During Term [§ 193] p 676 
. Extension of Time and Waiver of Objection [§ 194] p 676 
G. Attendance of Witnesses [§§ 195-197] p 677 
: 1. Power to Compel [§ 195] p 677 
2. Order or Subpena [§ 196] p 677 
3. Letters Rogatory [§ 197] p 678 
. Production of Books and Papers [§ 198] p 678 
. Right to Be Present at Examination [§ 199] p 679 
; Adjournments [§§ 200-202] p 680 
: 1. In General [§ 200] p 680 - 
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2. From Day to Day [§ 201] p 680 
3. Notice [§ 202] p 681 
K. Contempt [§§ 203-206] p 681 
1. What Constitutes [§ 203] p 681 
2. Power to Punish [§ 204] p 682 
3. Application to Punish [§ 205] p 683 
4, Punishment and Commitment [§ 506] p 683 
L. Conduct and Scope of Examination [§§ 207-245] p 683 
1. In General [§ 207] p 683 
2. Competency, Relevancy, and Maierialty of Evidence [§ 208] p 685 
3. Responsiveness of Answer [§ 209] p 688 
4. Necessity of Full Examination [§ 210] p 689 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ur ee . 


em OSCR) 
a 


yy Whe FREn 
6. Examination Confided te Interrogateries [§ 21: 
7. Adepiion of Former Statements or 
& Prior Information by Witness [§ 215] p 
9. Preparation in Advance [§ 216] 
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a. In General [§ 217] p 691 
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ce. Suggestion er Preparation ef Answers [§ 219] p 692 
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a. In General [§ 221] p 62 
bh. Time of [§ 222] p 64 ; 
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a. Suficiency of duswers [§ 224] p 604 
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14. Reduction to Writing [§§ 26-235) p 65 
a. What Constitutes [§ 226] p 05 
b. Taking m Sherthand [§ 227] p 69 
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(1) In General [§ 2S] p 695 
(2) The Witness [§ 29] 096 
(3) The Party, His Attorney or Agent [§ 230] p 696 
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15. Exhibits [§§ 236-237] p 7 
a. In General [§ 236] p 7 
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16. Reading te Witness [§ 238] p 68S 
li. Signature of Witmess [84 239-241] p 698 : 
a. In General [§ 239] p OS . 
b. Sufficiency [} HO] p 699 is 
¢. Identification of Signatwre [§ 241] p 700 
18. Oath to Witmess [§§ 242-245] p TRO 
: a. Necessity [§ 22] p TOO 
b. Form [§ 245] p 700 
e& By Whom Adminisiered [§ M4] p 700 
a. Time of Administration [§ 245] p 700 


XVIIL THE RETURN [§§ 46-3] p 700 
A. In General [§ 246] p TR 


' B. Form and Requisites [§§ 27-248] p 701 

: 1. Ie General [§ 247] p 701 

2. Indersement of Return on Commission [§ 4S] p 721 : 
C. Caption and Certificate [§§ 29-280) p 70 


1. In General [§ 29] p TO : 
2 Several Depositions [§ 250] p 702 - 
3. Time of Making [§ 251] p 702 
4. Conelustveness [§ 252] p 708 
5. Who May Certify [§ 253] p 708 
6. Identification of Cause [§§ 254-255] p 738 
s In General 8 Fa Pp ace 
Sufficiency [§ 255] p 7 
T. Nature er Character of Action [§ 256] p TOt 
&. Cause or Reason for Taking [§ 257] p TOS 
9. On Whese Behalf Taken [§ 258] p 705 
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a. Im General [§ 259] p 705 
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uw. & Qualification by Oath [§ 261] p 706 
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> =4 12. Time and Place of Tating [§$§ 263-265] p T07 
a. Necessity [§ 263] p 707 
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13. Presence of Party or Counsel [§ 266] p 707 
14. Appearance and Identification of Witness [§ 267] p 708 
15. Employment of Interpreter [§ 268] p 708 
16. Reduction to Writing [§ 269] p 708 
17. Reading to Witness [§ 270] p 709 
18. Signing by Witness [§ 271] p 710 
19, Administration of Oath to Witness [§§ 272-275] p 710 
a. Necessity [§ 272] p 710 
b. Sufficiency [§ 273] p 711 
ce. By Whom Administered [§ 274] p 711 
d. Time of Administration [§ 275] p 711 
20. Cautioning Witness [§ 276] p 712 
21. Compliance with Commission or Notice [§ 277] p 712 
22. Signature, Seal, and Authentication [§§ 278-280] p 712 
a. In General [§ 278] p 712 
b. Seal [§§ 279-280] p 713 
(1) Necessity [§ 279] p 713 
(2) Sufficiency [§ 280] p 713 
D. Authority of Commissioner [§{ 281-283] p 713 
1. In General [§ 281] p 713 
2. Sufficiency of Proof [§§ 282-283] p 714 
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b. Certificate of Other Officer [§ 283] p 714 
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1. In General [§ 284] p 714 
2. Attaching Papers Returned [§ 285] p 715 
if F. Indorsement and Superscription [§§ 286-290] p 715 
> . In General [§ 286] p 715 
. Title of Cause [§ 287] p 715 
. Names of Witnesses [§ 288] p 715 
. Name of Officer [§ 289] p 715 
. Address of Direction [§ 290] p 715 
G. Exhibits [§ 291] p 716 : 
H. Transmission or Delivery [§§ 292-299] p 716 
1. In General [§ 292] p 716 
2. Personal Delivery [§§ 293-295] p 716 
- a. By Officer [§ 293] p 716 
b. By Party or Attorney [§ 294] p 717 
c. By Special Messenger [§ 295] p 717 
3. Mailing [§§ 296-299] p 717 
a. In General [§ 296] p 717 
b. Proof [§ 297] p 717 
ce. Presumptions [§ 298] p 717 
d. Time [§ 299] p 717 
I. Filing or Recording [§§ 300-304] p 717 
1. Necessity [§ 300] p 717 
2. Time [§ 301] p 718 
3. Indorsement or File Mark [§ 302] p 719 
4. Notice [§ 303] p 719 
5. Withdrawal from Files [§ 304] p 719 


XIX. PROCEEDINGS AFTER RETURN [§{ 305-341] p 720 
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1. Who May Open [§ 305] p 720 
2. Opening out of Court [§ 306] p 720 
3. Notice of Opening [§ 307] p 720 
4. Necessity of Order [§ 308] p 720 
5. Time of Opening [§ 309] p 720 
6. Certificate of Opening [§ 310] p 721 
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_ 1. What Constitutes [§ 311] p 721 
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3. How Obtained [§ 313] p 721 
4. Enlargement [§ 314] p 721 
5. Proof after [4 315] p 721 
C. Amendment and Correction [§§ 316-322] p 722 
1. In General [§ 316] p 722 
2. The Commission [§ 317] p 722 
3. Correcting or Explaining Testimony [§§ 318-319] p 722 
a. In General [§ 318] p 722 
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b. Alterations or Additions [§ 319] 
4. Certificate or Caption [§ 320] p 722 
5. Time of Amendment [§ 321] p 723 
6. Necessity of Order [§ 322] p 723 
D. Withdrawal [§ 323] p 724 
E. Suppression [§§ 324-332] p 724 
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2. Grounds [§ 334] p 728 
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a. In General [§ 335] p 729 
b. Time of Application [§ 336] p 730 
e. Requisites and Sufficiency of pplication [§ 337] p 730 
. Procedure on Retaking [§ 338] p 73 
. Right to Use Original Deposition [§ 339) p 730 
G. Lost or Destroyed Depositions [§§ 340-341] p 731 
1. Im General [§ 340] p 731 
2. Preliminary Proof [§ 341] p 731 


XX. USE OF DEPOSITIONS AS EVIDENCE [§§ 342-374] p 731 
A. Parties Entitled to Use [§ 342] p 731 
B. Admissibility [§§ 343-373] p 733 
- In General [§.343] p 733 
. Diseretion of Court [§ 344] p 735 
. Contents and Form of Deposition [§ 345] p 735 
. Part of Deposition [§§ 346-347] p 735 
a. In General [§ 346] p 735 
b. Where Part Is Incompetent [§ 347] p 737. 
. Presumptions and Burden of Proof [§ 348] p 738 
. Grounds of Admissibility [§§ 349-364] p 738 
a. In General [§ 349] p 738 
b. Absence of Witness [$§ 350-357] p 738 
(1) In General [§ 350] p 738 
(2) Deponent beyond Court’s Jurisdiction or Prescribed Distance [§ 351] p 739 
(3) Nonresidence or Absence from Jurisdiction at Time of Trial [§ 352] p 739 
(4) Failure to Depart [§ 353] p 740 
(5) Removal within Reach of Process [§ 354] p 740 
(6) Showing of Absence [§§ 355-357] p 740 
(a) In General [§ 355] p 740 
(b) Attempt to Procure Attendance [§ 356] p 740 
(ce) Sufficiency of Showing [§°357] p 741 
¢. Disability of Witnesses [§§ 358-359] p 742 
(1) In General [§ 358] p 742 
(2) Sufficiency of Showing [§ 359] p 742 
d. Death of Witnesses pending Action [§ 360] p 743 
e. Death of Parties to Action [§ 361] p 743 
f£. Competency of Witness [§§ ati p 743 
(1) Im General [§ 362] p 7 
(2) Change in Status of ae or sae of Law [$$ 363-364] p 744 
(a) In General [§ 363] p 7 
(b) Acquirement of Interest Tb 364] p 744 
7. Irregularities in Taking or Return [§ 365] p 745 
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‘a, In General [§ 366] p 746 
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[§ 372] p 748 


10. Amendment of Pleadings [§ 373] p 749 


C. Weight [§ 374] p 749 


XXI. ACTIONS AND PROCEEDINGS IN WHICH USED [{§ 375-379] p 749 


A. In General [§ 375] p 749 
B. Use on Subsequent Trial [§ 376] p 75 
C. Use on Appeal [§ 377] p 750 


D. Other Actions between Same Parties [§§ 378-379] p 750 


1. In General [§ 378] p 750 
2. Order, Filing, or Notice [§ 379] p 
XXII. OBJECTIONS [§§ 380-389] p 753 
A. In General [§ 380] p 753 
B. Time to Object [§§ 381-383] p 754 
1. In General [§ 381] p 754 
2. On Appeal |§§ 382-383] p 
a. In General [§ 382] p 757 


753 


b. Changing Objections [§ 383] p 758 


C. Mode of Objection [§ 384] p 758 
i Who May Object [§+385] p 759 


1. In General [§ 386] p 759 


. Sufficiency and Scope [§§ 386-387] p 759 


2. Questions Raised by General Objection [§ 387] p 760 
F. Renewal of Objections at Trial [§ 388] p 761 


G. Waiver of Objections [§ 389] p 762 
XXIII. COSTS [§ 390] p 763 


CROSS REFERENCES 


Admiralty, deposition in see Admiralty §§ 256-258. 
pees generally see Affidavits 2 C. J. p 314. 
ppeal: 
Appealability of orders concerning depositions see 
Appeal and Error § 328. 
eget 2 of depositions see Appeal and Error § 
2835. 


Record, depositions as part of see Appeal and Error 
§ (62, 
Bankruptcy, evidence before referee see Bankruptcy 


$$ 146, 317. 
Continuance, failure tc secure deposition as_ lack of 


Ex parte depositions see Affidavits 2 C. J. p 314. 
Holiday, taking of depositions on see Holidays [21 Cyc 
99 


Interrogatories to adverse party see Discovery §§ 79- 


whe 


diligence see Continuances §§ 86-88; Law 
§§ 830, 901, 
Coroners, depositions before see Coroners § 28. 
Costs see Cests §§ 364-317. 
Credibility of depositions: 
Generally see Witresses [40 Cyc 2592]. 
Review see Appeal and Error § 2835. 
Discovery see Discovery post. 
Documentary evidence: 
Generally see Evidence [17 Cyc 296]. 
Introduction of seé Trial [38 Cyc 1337]. 
Evidence: 
Generally see Evidence [16 Cyc 821]. 
pega en ery evidence see Evidence f17 Cyc 
Tudigial admissions, depositions as see Evidence [16 
ye 9751. 
Examination of adverse party before trial see Discov— 
ery §§ 55-78. | 
| 


I. DEFINITION 


[§ 1] ‘‘Deposition’? is a generic expression 
which embraces all written evidence verified by 
oath,! including affidavits.2 But as a word of legal 
terminology it is usually limited to the testimony 


1. Stimpson v. Brooks, 23 F. Cas. 
No. 13,454. 3 Blatchf. 456; Peo. v. 
Robles. 117 Cal. 681, 49 P 1042; Baker 
v. Magrath, 106 Ga. 419, 32 SE — 

7, | 


1123. 


Rex v. Cambridge Univ., 1 Str. \ } is 
93 Reprint 698. jten testimony. 
2. Baker v. Magrath, 106 Ga. 419,| 


32 SE 370; Arnold v. State, (Okl. Cr.) 


132, P1123: 
3. U. S—Ericksson Vv. Grandfield, 


F. Cas. No. 13,454. 3 Blatchf. 456. 
Ark-Aven vy. Wilson, 61 Ark. 287, 


1074. 
Be Sr eae vy. Magrath, 106 Ga. 


Ga. 
419, 32 SE 370. 
% ba 


ton, 12 Man. 354, 


409. 


Okl.—Arnold v. State, (Cr.) 132 P 


Eng.—3 Blackstone Comm. p 449; 
Burrill L. D. Tidd Pr. pp 810, 811. 
fa] Other definitions.—(1) “Writ- 
Indianapolis Water 
Co. v. American Straw-Board Co., 65 V 
Fed. 534, 535; U. S. v. Clark, 25 F.; of a witness given in the course of a 
Cas. No. 14,804, 1 Gall. 497, 501. 
“Written statements, under oath, of} h 
193 Fed. 296; Stimpson v. Brooks, 23)a witness in a_judicial ie oo reer Bi Fed. 557, 558. 
Rapalje & L. L. D. : 
put down in writing by way of an-|the written testimony of a witness 
swer to questions.” 


Jury, right to take depositions to jury room: 
Civil actions see Trial [38 Cyc 1833]. 
Criminal prosecutions see Criminal Law § 2544. 
Justices’ courts, depositions in see Justices of the 
Peace [24 Cyc 574]. 
Mandamus to compel taking of depositions see Manda- 
mus [26 Cyc 205]. 
Perjury in giving deposition see Perjury [30 Cye 1407]. 
Preliminary examination in criminal cases: 
Depositions on see Criminal Law §§ 588, 595. 
Use of depositions on trial see Criminal Law § 1557. 
Privileged and confidential communications see Wit- 
nesses [40 Cyc 2352, 2531]. 
Rides: PEBGEC EERE Ss depositions in see Wills [40 Cyc 
28). 
Record on appeal, depositions as part of see- Appeal 
and Error § 17€2. 
References, depositions on see References [34 Cyc 821]. 
Removal of causes, depositions after see Removal of 
Causes [34 Cyc 1317]. 
Sunday, taking depositions on see Sunday [37 Cyc 585]. 
Supplementary proceedings, depositions in see Execu- 
tions [17 Cyc 1443]. 
Trial, introduction of documentary evidence see Trial 
[38 Cye 1337]. : 
Wills, depositions in probate proceedings see Wills [40 
Cyc 1328]. 
Witnesses: 
Generally see Witnesses [40 Cyc 2133]. 
Examination after use of deposition see Witnesses [40 
Cye 2471]. 
Impeachment by inconsistent deposition see Witness- 
es [40 Cyc 2744]. 
Privileges see Witnesses [40 Cyc 2352, 2531]. 
Ree from deposition see Witnesses [40 
Cye 2457]. 


AND NATURE 


of a witness, taken in writing, under oath or affirma- 
tion, before some judicial officer, in answer to inter- 
rogatories, oral or written. It has been said that 
notes of testimony taken at a former trial of the 


ed or laid down in writing.” Indian- 
apolis Water Co. v. American Straw- 
Board Co., supra. (5) “Written tes- 
timony of a witness given in the 
course of a judicial proceeding.” 
State v. Dayton, 23 N. J. L. 49, 54, 53 
AmD 270. (6) “Written testimony 


(2) | judicial proceeding, either at law or 
in equity.”’. The Sallie P. Linderman, 
, (7) “In its strict 
(3) “Bvidence| and appropriate sense it is limited to 

Reg. v. Hamil-| given in the course of a judicial pro- 
372, 2 CanCrCas/| ceeding, either at law or in equity.” 


(4) “Testimony that is deposit-' Ferguson v. Dent, 46 Fed.88, 91. (8) 
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same suit, where there was an opportunity to eross- | and reduced to writing by the committing magis- 


examine, substantially constitute a deposition,* but ; 


that notes of testimony taken before an auditor do 
not answer the definition of a deposition, in the 
absence of proof of their aceuraey,> and that notes 
of testimony taken down by a shorthand reporter 
in the presence of the court at the time of the 
granting of a continuance, but neither read over 


to the witnesses, nor corrected or signed by them, 


nor certified by the reporter or by any other person, 
are lacking in the essential elements of a deposition.® 
A paper ‘which does not show in what cause it 
was taken, whether with or without notice, or who 
Was present examining or cross-examining, and 
which was not filed, is not a deposition.? The word 
“‘deposition’’ is sometimes used in two senses, 
namely, to designate the document containing the 
interrogatories, answers, and certificate of the of- 
ficer, and more appropriately to designate the writ- 
ten narrative of the witness made under the sanction 
of an oath.§ 

In criminal procedure ‘‘deposition’’ has been de- 
fined as testimony taken on a preliminary hearing 


trate, and under some statutes it is said to inelude 
testimony taken on the presentation of the eom- 
plaint before issuance of the warrant, as well as 
the testimony taken on the examination of the ac- 
eused.?° 

Distinguished from affidavit. There is a distine! 
tion between a deposition in its restricted sense and 
an aflidavit,’! the former being confined to written 
testimony in legal proceedings,!* and being compul- 
sory and made after notice,'® and the opposite party 
being afforded opportunity to cross-examine the 
witness,'* while an affidavit is ex parte and volun- 
tary. 

Distinguished from letters rogatory. There is a 
broad distinction between the execution of a ecom- 
mission to take depositions, and the procuring of tes- 
timony by the instrumentality of letters rogatory, or 
letters requisatory, as they are sometimes called, in 
that the former are entirely under the control of the 
court issuing the commission, while the methods of 
procedure in the latter are controlled by the foreign 
tribunal which is appealed to for assistance.!® 


II. RIGHT TO TAKE 


[§ 2] A. In Absence of Statute—l. At Law. 
The right to take depositions in an action at law is 
entirely statutory.17 The early common-law courts 


“Written declaration, under _ oath, 
made upon notice to the adverse) 


witnesses were 


e in fact sworn and 
that their testimony is truly stated, 


had no power to procure testimony by deposition, 
litigants therein being obliged to resort to chan- 


969 [aff 212 Fed. 801, 129 CCA 255]; 


party for the purpose of enabling 
him to attend and cross-examine.” 
N. S. Sherman Mach., etc., Works v. 
ib Cole. Mir. Co., (OKI) ibt” & 
1181, 1182. (9) “The answer of the 


witness to such interrogatories as it} 


is thought expedient to put to him, 


to establish certain facts which the) 


plaintiff alleges, and on which his/ 
case depends.” Lawrence, J., in 
Berkeley's Case, 4 Campb. 401, 412. 


(10) “Testimony of a witness, re- 
duced to writing, in due form of law, 
by virtue of a commission or other 
authority of a competent tribunal, or 
according to the provision of some 
statute law, to be used on the trial 
of some question of fact in a court 
of justice.” Bouvier L. D. [quot In- 
dianapolis Water Co. v. American 
Straw-Board Co., supra]. (11) “Tes- 
timony taken out of Court, under au- 
thority which will entitle it to be 
read, as evidence, in Court, and has 
no relation to oral testimony taken 
in Court, or before a Master.” Troy 
Iron, ete., Factory v. Corning, 24 F. 
Cas. No. 14,197, 7 Blatchf. 16, 17 
[quot In re Harrison, 197 Fed. 320, 
322; Indianapolis Water Co. v. Amer- 
ican Straw-Board Co., supra]. 

[b] A written statement made by 
plaintiff shortly after his injury, and 
introduced by defendant to contra- 
dict plaintiff's testimony, is not a 
“deposition,” within Rev. St. (1911) 
art 1957, authorizing the jury on re-' 


was insufficient under the statute). 
And see Lutcher vy. 
$68, 19 CCA 259 (holding that a 
statement of facts in writing, with- 


| out date or venue, purporting to have 
been signed by a witness, but giving | 


neither. age nor residence of such 
witness, which statement was 
shown to have been made under oath, 
nor the oath waived, nor to have been 
taken on notice or in the presence 


of parties, nor before any official au-| 


thorized to administer oaths, and 
which was not accompanied by a cer- 
tificate of a competent official, from 
which compliance with any of the 


| requisites for the taking of deposi- 


tions in judicial proceedings could be 
inferred, was not a deposition, al- 
though so labeled and filed in a pend- 
ing suit). 

8. Fuller v. Hodgdon, 25 Me. 248. 

9. Cyclopedic L. D. Compare 
Kerry v. State, 17 Tex. A. 178, 50 
AmR 122 (holding that evidence ‘tak- 
en on the examination of accused 
for the benefit of the state is nota 
deposition which is required to be 
taken with prescribed statutory for- 
malities). 
a a Mattingly v. Nichols, 133 Cal. 


65 P 748. 
11. U. S. v. Clark, 25 F. Cas. No. 
14.804, 1 Gall. 497. 
12. “U. S.v. Clark, 25 F. Cas. No. 
14,804, 1 Gall. 497. 
111. Fed. 


tirement to take with them any writ. | 450. 


ten depositions except “depositions.” 


Trinity, etc. R. Co. v. Lunsford, 
(Tex. Civ. A.) 183 SW 112. 


4. 


aS 
Matthewson v. Wilson, T7TWkly| court 
Ne (Pa.) 29. 
6. Thomas v. Black, 84 Cal. 221, 
a 1037, 
See also Peo. v. White, 
(N._Y¥.) 


24 Wend. 520] (holding that an entry 
indorsed on an inquisition taken by 
a coroner, purporting to be the ex- 
amination of witnesses, 
jurat or certificate of the coroner 
that the witnesses testified on oath 


without a 


Zell vy. Benjamin, 1 Walk. (Pa.) | 450; Stimpson: v. 


| 


13. Crenshaw v. Miller, 

14. Woods v. State, 134 Ind. 35, 
15. erences v. Miller, 111 Fed. 
Brooks,. 23 F. Cas. 
No. 13,454, 3 Blatchf. 456 (where the 
said: “A deposition is evi- 
dence given by a witness under in- 
terrogatories, oral or written, and 
usually written down by an official 


Mincke v. Skinner, 44 Mo. 92.) person; while an affidavit is the mere) 
22 Wend. voluntary act of the party making 
167 [rev on other grounds! the oath, and may be, and generally 


is, taken without the cognizance of 
the one against whom it is to be 
used”). See Affidavits § 2. 
16. Union Square Bank v. Reich- 
mann, 9 App. Div. 596, 41 NYS 602; 
Zimmel’s Case, 13 Pa. Co. 460; Kuehl- 


and with no showing that it was the} ing v. Leberman, 9 Phila. (Pa.) 160. 


handwriting of the officer or was 


taken by his direction, or that the 


See infra § 137. 
17. 


not | 


Frost v. Barber, 173 Fed. 848; U. 
v. Hom Hing, 48 Fed. 635. 
U. S., 72 Fed. Ala.—Brown v. Turner, 15 Ala. 


832. 
Ark.—Missouri, ete., R. Co. v. Dan- 
jels, 98 Ark. 352, 186 SW 651. 


D. C.—Hutchins y. Hutchins, 41 
App. 367. 

Sampo v. Doe. 10 ‘Ga, 253; 
Brooks v. burn, 9 Ga. 297; Craft 
Vv. Teceooat Ga. 360, 


Iowa.—Tuttle y, Pockert, 147 Iowa 
41, 125 NW 841. 

Ky.—Kaelin v. Sin 84 Ky. 364, 1 
SW 594, 8 KyL 293. 
eas —State vy. Fulford, 83 La. Ann. 

Mass.—Simpson v. Carleton, 1 Al- 
len 109, 79 AmD 707; Frye v. Barker, 
2 Pick. 65. 

Miss——American Express Co. v. 
Bradford, 82 Miss. 130, 33 S 8438; Ra- 
gan v. Cargill, 24 Miss. 540. 

N. H.—Russell vy. Fabyan, 35 N. H. 


159. 

N. Y.—Paddock v. Kirkham, 102 
N. Y. 597, 8 NE 214; In re Attorney, 
83 N.Y. 164, 23 AlbLJ 129; McColl 


v. Sun_ Mut, Ins. Co., 50 N. Y. 332 [aff 
34 N. Y. Super. 310]; Erwin v. Voor- 
hees, 26 Barb. 127; Crane v. Evans, 12 
NYCivProe 445, 18 AbbNCas 444; 
Peo. v. Haight, 13 AbbNCas 197, 3 
N. Y. Cr. 60; Dwinelle v. Howland, 1 
AbbPr 87; Deleomyn vy. Chamberlain, 
48 HowPr 409 [aff 39 N. Y. Super. 


359]; In re Whitney, 4 Hill 5388; 
Wood v. Howard Ins. Co., 18 Wend. 
Southworth, 9 Paige 


646; Brown v. 
351. 


Pa.—International Coal Min. Co. v. 
Pennsylvania R. Co., 214 Pa. 469, 68 
A 880; McCullough’s Bst., 20 Wkly 
NC 451. 

S. C.—Ivy v. Clawson, 14 S. C. 267; 
Stone v. Jones, 15 S. C. L. 254; Eng- 
lish v. English, 13 S, C. L. 238. 

Wash.—State v. Hunter, 18 Wash. 
670, 52 P 247; State v. Humason, 5 
Wash. 499, 82 P 111. 


Eres perene v. Butler, 80 Wis. 
"Eng.—In re Shaw, [1892] 1 Q. B. 


91; Francisco vy. Gilmore, 1 B. & P, 
177, 126 Reprint 845; Cox v. Leech, 1 
Cc. B. N. S. 617, 87 ECL 617, 140 Re- 
print 254; Atty.-Gen, v. Bovet, 15 M. 
R W. 60. 153 Reprint 761; Reg. Vv. 
Wood, 7M. & W. 571, 151 Reprint: 


U. S.—In re Thatcher, 190 Fed.' 893. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2-5] 


cery,'® or to procure the consent of the adverse 
party, the court lending its aid to procure unwilling 
suitors to consent by adjourning the trial or refus- 
ing to render judgment.’® To remedy the incon- 
venience thus occasioned, statutes were passed au- 
thorizing such courts to issue commissions for this 
purpose.*° The courts of law of New Hampshire, 
for an unknown period, have exercised the power 
of issuing commissions abroad, although the source 
of their jurisdiction’ in this respect does not satis- 
factorily appear.?!- 

[§ 3] 2. In Equity. The court of chancery 
from an early day exercised the power to procure 
testimony by deposition, and to issue commissions 
for that purpose.?? In fact the rule was universal 
to try all equity causes on depositions.2?. The power 
to procure testimony by means of depositions is 
inherent in courts of equity,’ such power having 
been borrowed from the civil law.2> The power is 
sometimes also conferred by statute.2® Conversely, 
the power of a court of equity in the premises may 
be curtailed by statute,?7 or, to a certain extent, by 
rule of court.28 Where a court sitting as a court of 
law has full power to grant a commission to take tes- 
timony, it is both unnecessary and improper to apply 
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[§ 4] B. Statutory Authority—1. Power of 
Legislature to Confer. It is within the power of the 
legislature to confer authority on particular courts 
to prescribe the forms and modes of obtaining evi- 
dence.*° Accordingly, the legislature may authorize 
the use of depositions by accused in criminal eases.®! 
The expediency of such legislation is for the legis- 
lature.*? There is no general power to authorize 
the taking and use of depositions by the prosecu- 
tion.°8 

[§ 5] 2. Construction and Operation of Stat- 
utes. Since statutes authorizing the taking of de- 
positions in actions at law are in derogation of 
common law,** the authority to proeure evidence in 
this manner must be clear,*® and the provisions of 
the statute authorizing it must be strictly complied 
with.2° But mere formal defects and irregularities 
in taking depositions will be disregarded where 
they do not affect the rights of the parties.87 The 
giving of testimony by deposition is not a privilege 
of the witness, but a right of the party taking the 
deposition,®® and under some statutes the right to 
take the deposition of a witness is absolute, the 
matters usually considered as grounds for taking 
being material only as conditions of the right to use 


to the equity side.?® 


sare S.—Seymour v. Doull, 23 N. S. 

18. Una v. Dodd, 38 N. J. Eq. 460; 
Dwinelle v. Howland, 1 AbbPr (N. Y.) 
87; Bridges v. Fisher, 1 Bing. N. Cas. 
510, 27 ECL 742, 131 Reprint 1214; 
Macaulay v. Shackell, 1 Bligh N. S. 
96, 4 Reprint 809; Nicol v Verelst, 4 
Bro. P. C. 416, 2 Reprint 282; Devis 
v. Turnbull. 6 Madd. 232, 56 Reprint 
1080; Angell v. Angell, 1 Sim. & St. 
83, 1 EngCh 83, 57 Reprint 33. 


19. Mass.—Amory v. Fellowes, 5) 


Mass. 219. 
ie eRe er a v. Cargill, 24 Miss. 

N. Y.—Dwinelle v. Howland, 1 Abb 
Pr-si: 4 

Pa.—Vanriper v. Vanriper, 3 Lanc 
Bar 155. 

Eng.—Furly v. Newnham, 2 Doug]. 
419, 99 Reprint 269. 

20. Dwinelle v. Howland, 1 AbbPr 
(N. Y.) 87 (holding that in England 
a common-law court had no general 
power to issue a commission until 1 
Wm. IV ec 22); Macaulay v. Shackell, 
1 Bligh N. S. 96, 4 Reprint 809; Cal- 
liand v. Vaughan, 1 B. & P. 210, 126 


Reprint 864; Grant v. Ridley, 5 M. &, 


G. 201, 44 ECL 114, 134 Reprint 537. 
See infra §§ 4-7. 

PL Russell v. Fabyan, 35 N. H. 
22. Una v. Dodd, 38 N. J. Eq. 460. 

23. Payne v. Danley, 18 Ark. 441, 
68 AmD 187; Dickerson v. Askew, 82 
Miss. 436, 34 .S 157. 

Taking testimony in equity see 
Equity [16 Cye 375 et seq]. 

24 Schmidt v. Cooper, 274 Ill. 243, 
113 NE 641; Una v. Dodd, 38 N. J. Ea. 
460; Brown v. Southworth, 9 Paige 
(Ne ¥.)v351: 

{a] Coérdinate jurisdiction.—The 
chancellor has power in all cases to 
grant a commission for the examina- 
tion of absent witnesses, notwith- 
standing the register and clerk have 
like power in certain cases. Clark v. 
Bundx, 6 Paige (N. Y.) 432. 

25. Una v. Dodd, 38 N. J. Eq. 460. 

26. Clark v. Callahan, 105 Md. 600, 
66 A 618, 10 LRANS 616, 12 AnnCas 


tail Marks v. Crow, 14 Or. 382, 13 
55. 
28. In re National Equipment Co., 
195 Fed. 488, 115 CCA 398 [certiorar! 
den 225 U. S. 701 mem, 32 SCt 835 
mem, 56 L. ed, 1264 mem]; Magone 
v. Colorado Smelting, ete., Co., 135 
Fed. 846. 

{a] Illustration.—Under Supr. Ct. 
Rules, rule 67, as amended in 1861 (1 
Black 6), so as to provide that, on 


*% i 


notice by either party in equity that 
he desires the testimony to be ad- 
duced orally, the witnesses shall be 
examined before cne of the examin- 
ers, and as amended in 1893 (149 
U.S. 793,13 SCt iii, 87°L. ed. 1235); 
providing that, on notice, the court 
may permit the whole or any part of 
the evidence to be adduced orally in 
open court on final hearing, either 
party may compel the taking of all 
the testimony, except de bene esse, 
orally by giving notice, the court be- 
ing empowered ir its discretion to 
take the place of the examiner, as 
to the whole or any specific part of 
the evidence. In re National Equip- 
ment Co., 195 Fed. 488, 115 CCA 398 
{[eertiorari den 225 U. S. 701 mem, 32 
SCt 835 mem, 56 L. ed. 1264 mem]. 

Depositions under federal equity 
rules see Equity [16 Cyc 376]. 

29. Peters v. Provost, 19 F. Cas. 


, No. 11,032, 1 Paine 64. 


30. White v. Toledo, ete, R. Co., 
79 Fed. 133, 24 CCA 467; Hutchins v. 
Hutchins, 41 App. (D. C.) 367; Deery 
v. Byrne, 120 App. Div. 6, 104 NYS 
836; Re Wetherell, 4 Ont, 713 (hold- 
ing that the parliament of the Do- 
minion of Canada has power to pro- 
vide: for the taking of evidence of 
persons residing within the province 
of Ontario for use in foreign tribu- 
nals). 

31. Kaelin v. Com., 84 Ky. 354, 1 
rae 594, 8 KyL 293. See also infra 


32. Hutchins v. Hutchins, 41 App. 
(De Caeser. 

33. See infra § 23. 

34. See supra § 2. 

35. U. S. v. Hom Hing, 48 Fed. 
635; Simpson v. Carleton, 1 Allen 
(Mass.) 109, 79 AmD 707. 

[a] Presumption of authority.— 
Something more than a mere pre- 
sumption of authority is required. 
U. S. v. Hom Hing, 48 Fed 635. 

36. U. S.—Harris v. Wall, 7 How. 
693, 12 L. ed. 875; Bell v. Morrison, 1 
Pet. 351, 7 L. ed. 174; Jones v. Neale, 
1: F. Cas. No. 7,483, 1 Hughes 268; 
The Thomas v. U. S., 23 F. Cas. No. 
13,919 1 Brock. 367; Thorpe v. Sim- 
mons, °3 F. Cas. No. 14,007, 2 Cranch 
Cc. C, 195: Wilson Sewing Mach. Co. v. 
Jackson, 30 F. Cas. No. 17,853, 1 
Hughes 295; Hacker v. U. S., 37 Ct. 
Cl. 86. 

Ala.—Wilson y. Campbell, 33 Ala. 
249, 70 AmD 586. 

Alaska.—Dunbar v. De Groff, 1 
Alaska 25, 

Cal.—Peo. v. Mitchell, 64 Cal. 85, 27 
P 862; Williams v. Chadbourne, 6 Cal. 


the deposition on the trial.%° 


559; Dye v. Bailey, 2 Cal. 383. 
Ill.—Edleman vy. Byers, 75 Ill. 367. 
Md.—Williams v. Banks, 5 Md. 198; 

Collins v. Elliott, 1 Harr. & J. 1. 
Mass.—Simpson y. Carleton, 1 Al- 

len 109, 79 AmD 707. 
Mich.—Patterson v. Wabash, etc., 

R. Co., 54 Mich. 91, 19 NW 761; Toul- 


-man v. Swain, 47 Mich. 82, 10 NW 


11%; 

N. H.—Powers v. Shepard, 21 N. H. 
60, 53 AmD 168. 

Or.—Wheeler v. Burckhardt, 34 Or. 
504, 56 P 644. 

Tex.—People’s Nat. Bank v. Mul- 
key, 94 Tex. 395, 60 SW 753; Avery 
v. Avery, 12 Tex. 54, 62 AmD 513. 

Utah.—Homberger v. Alexander, 11 
Utah 363, 40 P 260. 

Vt.—Johnson v. Perry, 54_Vt. 459; 
Farmers, etc., Bank v. Hathaway, 36 
ae 539; Whitney v. Sears, 16 Vt. 


Wis.—Hughes v. Chicago, ete. R. 
Co., 122.Wis. 258, 99 NW 897; Light- 
foot v. Cole, 1 Wis. 26. 

{a] Illustration. Where the fact 
that the witness was unable to pro- 
cure sureties for his appearance at 
the trial was not shown by the oath 
of any one, and the deposition itself 
does not show that it was read.over 
to the witness and that he signed it 
after acknowledging it to be cor- 
rect, and it was not certified by the 
officer before whom it was taken, it 
is inadmissible. Peo. v. Mitchell, 64 
Cal. $5;,.27_ P3862. 

37. I1l.—Kendall 
T11...355. 

Ind.—Payne v. West, 99 Ind. 390. 

Iowa.—Grimes v. Martin, 10 Iowa 
347. 

La.—Morris v. White, 28 La. Ann. 

5. 
Mich.—Locke vy. Tuttle, 41 Mich. 
407, 1 NW_ 1039. 

N. H.—Field v. Tenney, 47 N. H. 
513; Tibbetts v. Flanders, 18 N. H. 
284. 


N. Y.—Rust v. Eckler. 41 N. Y. 488. 

N. C.—Dobson v. Finley, 53 N. C. 
495; Owens v. Kinsly, 51 _N. C. 38. 

Pa.—In re Neill, 12 Phila. 160. 

Vt.—Hayward Rubber’ Co. v. 
Duncklee, 30 Vt. 29. 

Wis.—Semmens v. Walters, 55 Wis. 
675, 13 NW 889; Eastman v. Bennett, . 
6 Wis. 232. 

38. In re Abeles, 12 Kan. 451. 

39. In re Abeles, 12 Kan. 451; Wil- 
lis v. Hardinsburg Bank, ete., Co., 
160 Ky. 808, 170 SW 188; Owens- 
boro City R. Co. v. Rowland, 152 Ky. 
175, 153 SW 206; Western Union Tel. 
Co. v. Williams, 129 Ky. 515, 112 SW 


v. Limberg, 69 
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[§ 6] 3. Statutory Changes. Unless otherwise 
provided, statutes enlargmg or diminishing the 
grounds for which depositions may be taken, or 
changing the mode in which they may be procured 
or the manner of taking them are inapplicable to 
eases instituted before their enactment,** and a stat- 
ute applicable only to existing eases will not extend 
to eases subsequently arising.* A deposition taken 
without statutory authority is not validated by a 
subsequent statute permitting the taking of a de 
position under like cireumstances* A deposition 
taken under one mode is not imvalidated by a sub- 
sequent statute prescribing a different mode, but 
when a statute under which a deposition is taken is 
repealed before the trial, without any saving clause, 
the deposition cannot be read** A fortiori, the 
same result follows, where, after the commencement 
of the taking of the deposition, but before its com- 
pletion, a statute is enacted which prohibits its 
use.* 

[& 7] 4 Application of Statutes. Where de- 
positions are permitted to be taken under different 
statutory provisions prescribing different modes of 
taking testimony under particular cireumstanees, the 
party seeking the testimony must resort to the par- 
tieular mode preseribed and applicable to the con- 
ditions existing in the ease presented, and cannot 
proceed under ‘the other provisions.** But the right 
to take a deposition in eommon form under a gen- 
eral statute, for use im a court of general jurisdie- 
tion, is not affected by a statute preseribing the 
mode of taking a deposition for use in a particular 
651, 33 KyL 1062, 19 LRANS 4€9;/ generally. 


State v. Burney, 193 Mo. A. 326, 186 | CivProe 178, = Dem. Surr. 256. 
| Depositicns In an action pending in 
[a] Prohibition lies to enforce the the county Septal = appeal from a) at 38 SCt 724, 28 L. ed. 1117. 


SW 23. 
right to take Gepositions where the! justice should 


court exceeds its jurisdiction by at-| statute relative te the taking of aep- | usage, wi 
in eases 


tempting to quash 2a valid notice to. ositions 
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proceeding in another court? te 

Tu the fetoral courts" the mede ab isvaing sind 
executing a dedimus is regulated by the state stat- 
ute relating to depositions on commission, and not 
by a statute relating te depositions de bene esse.*® 
The words ‘‘common usage’’ as used in the federal 
statutes in this connection © refer to the u pre- 
vailing in the courts of the state in which the federal 
court may be sitting,™' at the time the federal stat- 
ute was enacted. It does not import that the fed- 
eral courts must adopi all the subsequent laws of a 
state eoncerning depositions,® buf it is nevertheless 
hke the usage or general custom of trade, and has 
life of itself, and grows to meet the eases which 
develop with the changes of conditions and cireum- 
stances,** and subsequent statutes may be followed, 
in the diseretion of the court. The term ‘‘usage’’ 
is not applicable te a special usage which may exist 
by virtue of a state statute, sueh as taking the 
examination of a party im advance of the trial 
where the object is to ascertain facts in advance of 
the trial for some ulterior purpose,** although suck 
special usage will be followed where there is a well 
grounded apprehension of a failure or delay of 
justice** The duty to follow the usage of the 
states in taking depositions does not dispense with 
the necessity of a showing of the cireumstances pre- 
seribed by the federal statutes as conditions under 
which depositions may be taken;>S but under some 
circumstances objection in this regard may be 
waived.® Where the state law authorizes the taking 


McCeskry’s Est. 10 NY)| pose. This is a very special usage, 


@) | dependent wholly upon the New —_— 
statute.” Ex p. Fisk, 113 U.S. 718, 


{a] Titustration. — A common 
in the meaning of the 
established by a 


taken under the)! 


brought in the/ statute, cadhnot be 


take a deposition. State v. Burney, | county court, end not under the stat-/ state statute authorizing the eaxtn 


183 Mo. A. 326, 186 SW 23. 


40. Smith v. Grosjean, 1 Patt. &)ime before a justice 


| ute as to depositions in actions pend- | ination of a party to obtain facts on 


Wilson v./ which to frame a pleading. Turner 


H. (Va.) 109. Welch, 12 Colo. A. 185, 55 P 201, v. Shackman, 27 Fed. 183. 

41. Teg of Koockagey, 6 Phila. | 47. Cawthern v. Haynes, 24 Mao. Sv. Zyeh v. American Car, etc, 
(Pa) € | 236. Co., 127 Fed. 723, 727. 

42. Brana vy. Butler, 30 Wis) [a] ITlustraticen—A_ statute pre- “In many cases which might be 
681 | scribing the mode of taking dep-/suppesed it might be found neces- 


43. Armstrong v. Griswold, 28 Vt | osition ef a subscribing witness to 
376 (holding that a deposition taken a will, for use in the probate court, 
ex parte under a statute permitting dves mt preclude the taking of 
such practice is not invalidated by a deposition of such witness m the 


sary, after a suit is brought, to eb- 
tain the testimony of a witness in 
advance of the trial to prevent a 
failure or delay of justice, and no 


the 


Subsequent statute requiring deposi-| common form. for use in the circuit | sood reason occurs te the mind of 


tions to_be taken on notice). 


| court in a suit te establish the will; the court why a dedimus should net 


44. McCotter v. Hooker, 1 Code) Cawthorn v. Haynes, 24 Mo. 236. be granted when to refuse it would 
a 213, 2 Edm. Sel. Cas. 260 [aff; 48 W of order for com-/ lead to a denial of justice or to un- 
. £97, Seld. 150]. mission see infra § 109. reasonable delay in_ obtaining’ it. 


3 N.Y. 

45. Crawford  v. Halstead, a 
Gratt. (61 Va.) 211. 

46. ea S..— North American | fal 


Transp., 

6394, 58 coL 442; The Alexandra, 104/ statute may be 

Turner v. Shackman, 27 

Cortes Co. v. Tannhauser, 18 Fed. | 50. 

667, 21 Blatchf. a Jones v. _Ore-| 51. 

gon Cent. R. Co., 13 F. Cas. No. 7,486, | $59; UT. 

3 Sawy. 523. 

gee. v. Millings, 2 eI 
Ark.—Missouri, etc., R. Co. v. Dan- 

jiels, $8 Ark. 352, 136 SW 657. 
Colo. Wilson v. Welch, 12 Colo. A. 


Fed. 183; | Cas. 7 17,8 


= 10 Fea. 2. 
Tass, 
52. 


56. 


185, 55 P 201. 

Ga—wWells v. Thompson, 140 Ga. 
118, 78 SE $23, 47 LRANS 722, Ann 
Casi$i14C 838. 

Mo.—Welbern v. Faulcomer, 2393 
Mo. 297, 141 SW 31. 

N. Y.—McCoskry’s Est.. 10 NYCiv 
Proc 178, 5 Dem. Surr. 256. sct 

[a] Wustra: 

Sition of a sick, aged. or infirm wit-; “Tt 
ness in a probate proceeding must be | 


43. Jona We Oregon Cent. R. Ca, 
13 F. Cas. No. 7,486, 
In taking a deposition de bene 
c., Co. v. Howells, 121 Fed.' esse the requirements of the state 
followed. Wilson 
Fed. $04; Bird v. Halsy, 87 Fed. 671; | Sewing Mach. Co. v. Jacksdn, 30 F. 
$53, 1 Hughes 295. 
S. Rev. St. § S66. 
pele v. Younger, 
S. vw. Cameron, 
15 MeCrary $3; Bischoffscheim v. Balt- 
20 Blatchf. 229; Jones! means within the control of the 
Oregon Cent. R. Co. 13 F. Cas. No. 
3 Sawy. 523. 
U. S. v. Fifty Boxes and Pack- 
ages of Lace, 92 Fed. 601. 
SS. U.S. v. Fifty Boxes and Pack-/| should take pains to inquire into the 
ages of Lace, $2 Fed. 601. 
Warren v. Younger, 


$59. 

55. U.S. v. Fifty Boxes and Pack- 
ages of Lace, $2 Fed. 601. 

Ex p. Fisk, 113 u. S. 718, 5 
724, 28 L. ed. 
tions.—41) The depo-| Shackman, 27 Fed. 183. 
is not according to common} 
to call a party in advance of 


The usual objection that is made to 
granting a dedimus for the taking 
of testimony, in advance of the trial 
is that parties are often disposed to 
abuse the privilege by Inquiring need- 
lesshy into the private irs’of oth- 
ers, and taking reams of testimony 
having no relation to the pending 
suit fer some ulterior purpose. This 
practice, as a matter of course, 
should be discouraged. by every 


3 Sawy. 523. 


18 Fed. 
15 Fed. 794, 


court. A court is not bound to aware 
a @edimus simply because it is asked 
for or on account of every shallow 
pretense that may be advanced. It 


faith of the application and 
the grounds upon which the applica- 
tien is based, and never hesitate to 
refuse a dedimus unless it is satis- 
fied that the trial will be unduly de- 
layed or that there may be a fail- 
ure of justice if the application is 
not granted.” vw. American 


ete. Co.. supra. 
58. Zyech v. American Car, ete, 


18 Fed. 


1117; Turner v. 


usage 
taken under a provision conferring | the trial at law, and subject him to Co., 127 Fed. 728; Randall v. Venable, 


the right to take depositions in such/ all the skill of the opposing counsel 
cases, and not under provisions re-/|to extract something which he may 
lating to the taking of depositions then use or not, as it suits his pur- 


17 Fea. Sarr: 
59. vy. American Car, ete, 
Co., 187 Trea 723 (where the statute 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 7-9] 


of the depositions of nonresidents, the federal court 
may grant a dedimus to take a deposition in a for- 
eign country,®° but otherwise not.*? 

In the United States supreme court, testimony 
ean be taken only according to its rules.*? 

[$ 8] ©. Perpetuation of Testimony °**—1. In 
General. It has been said that the right to per- 
petuate testimony was established many centuries 
ago by the civil law.°* But whatever its origin, it is 
now well settled that depositions may be taken to 
perpetuate testimony, although no action has been 
brought, where it is sought to secure the evidence of 
some right or interest which may be endangered or 
lost if the testimony on which it depends is not pre- 
served.®> Thus, depositions may be taken where 
a party in actual undisturbed possession of land is 
exposed to a future attack, although no action has 
been brought against him,®* or where land is devised 
from an heir who intends to bring suit to recover it, 
but has had no opportunity to examine his witness 
and there is danger of losing his testimony before a 
judicial investigation can be had,*” or to perpetuate 
the testimony of the witnesses to a deed ®* or a 
bond.®® Similarly, where a person is threatened 
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his name, he may take the deposition of the forger 
who is imprisoned on a conviction for other forger- 
ies.”° But a person cannot perpetuate testimony.to 
shield him from the consequences of his own wrong- 
doing.’ The right does not depend on the condition 
of the witness but on the situation of the party and 
his inability to bring his right to an immediate in- 
vestigation,’? and will not be defeated because it 
may subject defendant to injurious consequences as 
a penalty.?* Existing provisions respecting the per- 
petuation of testimony are not necessarily affected 
by a statute abolishing discovery.’* 

[§ 9] 2. Limitations of Right. Unless the right 
to perpetuate testimony is absolute, the preservation 
of evidence by depositions is not favored,’® and the 
application will not be allowed unless some proper 
ground for it exists at the time,’® and it appears 
that the testimony is material.77 The applica- 
tion must be made in good faith.78 The granting 
of an order for the perpetuation of testimony is 
improper where it is sought solely to enable plaintiff 
to frame the complaint,’® or to perpetuate testimony 
as to trivial matters,®° or where there is no rea- 
sonable ground to believe that the evidence desired 


with suits on notes alleged to have been forged with | cannot be obtained at the trial.® 


was followed after removal of the 
cause to the federal court). 

60. Compania Azucarera Cubana 
v. Ingraham, 180 Fed. 516. 


61. Romero v. Calaf, 7 Porto Rico 
Fed. 505. 
62. The London Packet, 2 Wheat. ! 


(U. S.) 371, 4 L. ed. 264; The Argo, 
2 Wheat. (U. S.) 287, 4 L. ed. 241. 
63. Bill to perpetuate testimony 
see infra § 39. 
64 Sullivan v. Dimmitt, 34 Tex. 
4 


65. Del.—Hall v. Stout, 4 Del. Ch. 
Bee Hickman v. Hickman, 1 Del. Ch. 
133. 

Me.—Ocean Ins. Co. v. Bigler, 72 
Me. 469. 

Mo.—Caldwell v. Head, 17 Mo. 561. 

N. Y.—Matter of Moto Bloc Import 
Co., 140 App. Div. 536, 125 NYS 430; 
Martin v. Hicks, 6 Hun 238, 1 AbbN 


Cas 341; Matter of Fulton, 78 NYS 
wees Matter of Ketchum, 60 HowPr 
+. 


N. C.—-Meekins v. Norfolk, etc., R. 
Co., 186 N. C. 1, 48 SE 501. 

Pa.—wNorristown Ins., etce., 
Burgess, 14 Montg. Co. 91. 

ee vy. Dimmitt, 34 Tex. 


CO.5iN, 


Wis.—Sioux Land Co. v. Ewing, 165 
Wis. 40, 160 NW 1059. 

Eng.—Angell v. Angell, 1 Sim. & 
St. 83, 1 EngCh 83, 57 Reprint 33. 

[a] Under the Texas statute dep- 
ositions cannot be taken in perpetu- 
ance to be used in an action already 
pending, but must be taken in the 
pending action. Texas Rice Land Co. 
v. Langham, (Civ. A.) 193 SW 473. 

66. Hickman v. Hickman, 1 Del. 
Ch. 133; Ellice v. Roupell, 32 Beav. 
299, 55 Reprint 117. 

{a] Ilustration—Where a person 
in possession has reason to believe 
that another intends to impeach his 
title, on the ground that the title by 
which he holds the estate is a forg- 
ery, and as the person in possession 
ean take no step to establish his 
title, and as the person out of pos- 
session will not bring an ejectment 
against him, until his witnesses are 
dead, then the person in possession 
may file a bill to perpetuate the tes- 
timony of his own witness and thus 
frustrate the design of the person out 
of possession, who delays bringing 
suit. Ellice v. Roupell, 32 Beav. 299, 
307, 318, 55 Reprint 117, 121, 125. 
Hickman vy. Hickman, 1 Del. 
Ch. 133. 

68. Caldwell v. Head, 17 Mo. 561; 
Mason v. Goodburne, Rep. Finch 391, 


[18 C. J.—20] 


23 Reprint 214. 

69. Suffolk v. Green, 1 Atk. 450, 
26 Reprint 286. And see Crawford v. 
McAdams, 63 N. C. 67 (holding that 
sureties may examine the principal 
on a bond touching usury in the con- 
sideration, but that they must first 
offer to pay the amount acknowledged 
to be due). 

70. Graham _v. Farmers’ Nat. 
Bank, 3 LancLRev (Pa.) 68. 


ages Hanford v. Ewen, 79 Ill. A. 
“72, Hall vy. Stout, 4 Del. Ch. 269; 


Klaw vy. U. S. Press Co., 151 App. Div. 
720, 1386 NYS 224. 

{a] In Wisconsin, the statutes 
have been construed as allowing per- 
petuation of testimony, although an 
action could be brought immediately. 
Sioux Land Co. v. Ewing, 165 Wis. 
i” 160 NW 1059. And see infra § 


73. Hickman y. Hickman, 1 Del. 
Ch. 133; Suffolk v. Green, 1 Atk. 450, 
26 Reprint 286. 

age Lang v. Brown, 6 Hun (N. Y.) 


Discovery generally see Discovery 
post. 

Statutory changes generally see 
supra § 6. 

75. Matter of Moto Bloe Import 
Co., 140 App. Div. 536, 125 NYS 
430; Crawford v. McAdams, 63 N. C. 
67; Dorset v. Girdler, Prec. Ch. 531, 
24 Reprint 238; Angell v. Angell, 1 
te & St. 83, 1 EngCh 83, 57 Reprint 
[a] The reasons are that the tes- 
timony is not given under the sanc- 
tion of the penalties which the gen- 
eral policy of the law imposes upon 
the crime of perjury, and that as 
the depositions cannot be used until 
the death of the witness any per- 
jury committed must necessarily go 
unpunished. Angell v. Angell, 1 Sim. 
& St. 83, 1 EngCh 83, 57 Reprint 33. 

76. State v. Elliott, 75 Minn. 391, 
77 NW 952; Matter of Fulton, 78 
NYS 116; International Coal Min. Co. 
v. Pennsylvania R. Co., 214 Pa. 469, 
63 A 880. 

77. Johnson v. New Home Sewing 
Pe Co., 62 App. Div. 157, 70 NYS 
875. 

78. Matter of Spinks, 68 App. Div. 
235, 71 NYS 398 [app dism 168 N. Y. 
671 mem, 61 NE 1135 mem]. 

79. Matter of Tweedie Trading 
Co., 105 App. Div. 426, 94 NYS 167, 35 
NYCivProc 6; Long Island Bottlers’ 
Union v. Bottling Brewers’ Protec- 
tive Assoc., 65 App. Div. 459, 72 NYS 


The right to the 


976; Matter of Sloboder, 74 Misc. 198, 
131 NYS 1008. 

80. Gell v. Hayward, 1 Vern. Ch. 
312, 23 Reprint 490; Pawlet v. Ingres, 
1 Vern. Ch. 308, 28 Reprint 487. 

81... U._S..v. Thomas, 27.F. Cas, 
No. 16,476, Hayw. & H. 248; State v. 
Bliiott, 75° Minn. 391, 77 NW 952; 
American Express Co. v. Bradford, 82 
Miss. 130, 33 S 8438; Matter of Moto 
Bloc Import Co., 140 App. Div. 532, 
125 NYS 427; India, ete, Chartered 
Bank v. North River Ins. Co., 136 
App. Div. 646, 121 NYS 399. 

{a] MTlustrations.—(1) Under the 
statute providing for the issuance of 
a dedimus potestatem when neces- 
sary to prevent a failure or delay of 
justice, a bill alleging that defend- 
ant threatens to bring a suit against 
complainant for infringement of a 
patent, but has delayed doing so, and 
that complainant claims the patent 
to be invalid, but can establish such 
defense only by the testimony of cer- 
tain witnesses who reside in another 
state, does not state a case of neces- 
sity within the statute, the age or 
condition of health of the witnesses 
not being shown. Westinghouse 
Mach. Co. v. Electric Storage Battery 
Co., 165 Fed. 992 [rev on. other 
grounds 170 Fed. 430, 95 CCA 600, 25 
LRANS 673]. (2) A petition for pro- 
ceedings to perpetuate the testimony 
of a city clerk, within the state, in 
regard to the ballots cast at an elec- 
tion, which are in a ballot box, sealed 
according to law, and merely in his 
custody as such clerk, is insufficient, 
within Gen. St. (1894) « 73 tit 4, 
since the law preserves and secures 
the ballots, and all the clerk could 
testify to is his custody, which tes- 
timony can be as well secured on the 
trial of any action in the future. 
State v. Elliott, 75 Minn. 391, 77 NW 
9 


52. 

[b] Professional engagements of 
hysician.—Under a statute authoriz- 
ing the taking of the deposition of a 
witness who is about to depart from 
the state, or who, by reason of age, 
sickness, “or other cause,” shall be 
unable, or likely to be unable, to at- 
tend court, an affidavit averring that 
a witness living in another county is 
a physician with a large practice, 
whose professional engagements are 
more than ordinarily numerous in 
October, and that it is likely he wlll 
be unable to attend the court to be 
held in October or April, is insuf- 
ficient to warrant taking a deposition. 
American Express Co, v. Bradford, 82 
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perpetuation of testimony by depositions concerns 
only a present right either vested or contingent.®? 
The subject matter of the anticipated controversy 
must be one of which the court would have jurisdic- 
tion if action was presently brought thereon,®* and 
the applicant must have a litigable interest therein.** 
The remedy is not available to protect a mere pos- 
sibility or expectancy.®> Nor, will the court per- 
petuate testimony of a right which may be imme- 
diately barred by defendant.s¢ On the other hand, 
a mere possessory right has been held sufficient, sf 
and the relief has been granted prior to the accrual 
of the cause of action §* and in anticipation of an 
action to attack a right.6° Whether a statute au- 
thorizing the perpetuation of testimony apples to 
nonresident witnesses depends, of course, upon the 
wording and construction of the particular stat- 
ute.®° 

[§ 10] D. Depositions De Bene Esse.°+ The 
phrase ‘‘de bene esse’’ means ‘‘ provisionally,’ re- 
ferring to the right to use the deposition in the 
event of the absence of the witness at the time of 
the trial;®2 and, similarly, statutes conferring the 
right to take depositions to be used in a pending ac- 
tion conditionally are generally held to refer to con- 
ditional use as distinguished from conditional tak- 
ing,®? thus. varying the rule controlling a bill in 
equity to take depositions de bene esse, under which 
a showing of imminent danger of loss of the testi- 
mony isa ‘condition of relief.°* It has been held, 
however; that, even where the application is made in 


? 
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connection with a pending action, a party has not an 
absolute right to take depositions before trial, and 
that the purpose must be a bona fide effort to per- 
petuate testimony, or else the taking of the deposi- 
tions will not be allowed.°> In any event, the pur- 
pose of depositions de bene esse is to perpetuate 
testimony against the contingency of its loss before 


the occasion arises for its use,®® but they differ from: 


depositions to perpetuate generally ** in that the 
former may be taken only in a pending action. 
At common law a commission could not issue to 
take the testimony of witnesses de bene esse in any 
case.°® The practice of taking testimony de bene 
esse comes from the chancery courts, where, in ad- 
ministering justice, the rules of the common law 
were found to be deficient.1 In some instances iti 
was inducted into the common-law practice without 
the aid of statute,? and subsequently sanctioned by 
statute;° or it has been considered to be a statutory 
substitute for letters rogatory so far as applied to 
foreign witnesses.* It should not be extended be- 
yond the limitations prescribed by statute,> and a 
statute authorizing such practice in civil cases will 
not be extended to criminal cases in the absence of 
a clear legislative intention to such effect.® 

Federal courts. -The provisions of the United 
States revised statutes relating to depositions de 
bene esse do not apply to depositions taken under a 
dedimus,’ nor to depositions of witnesses in foreign 
countries,® nor to causes in the United States su- 


| 33 NE 1023; In re Abeles, 12 Kan. 


[§§ 9-10 


Miss. 130; 33 S 843. 

‘fe] In criminal cases,—Where the 
attendance of a witness in a criminal 
case can be compelled, a commission 
to take his deposition will not issue. 
Ue SPevi- Thomas; '27" Fs! -Cas.' ‘No. 
16,476,,1 Hayw. & H. 243. 

Jorn Hanford v. Ewen, 79 Ill. A. 

83. Pond'v. Faust, 90 Wash. 117, 
155) P) 776: 

[a] -Competency of testator. — 
During the lifetime of the maker: of 
a will, the courts have no jurisdiction 
to determine the competency of the 
maker, and hence testimony on:such 
question cannot be perpetuated while 
the maker is alive. Pond vy. Faust, 
90 Wash. 117, 155 P 776. 

84. Pond v. Faust, 90 Wash. 117, 
TSS PHATE. 

{a] Mlustration—A guardian has 
no interest in the establishment or 
disestablishment of the will of his 
ward, and hence has no right to have 
testimony perpetuated concerning the 
ward’s competency to make a will. 
Pond v. Faust, 90 Wash. 117, 155 P 


776. 
85. May v. Armstrong, 3 J. J. 
Marsh. (Ky.) 260, 20 AmD_= 137; 


Brandlyn v. Ord, 1 Atk. 571, 26 Re- 
print 359; Belfast v. Chichester, 2 
Jac. & W. 439, 37 Reprint 696; Parry 
v. Rogers, 1 Vern. Ch. 441, 23 Reprint 
574; Allan v. Allan, 15 Ves. Jr. 130, 
33 Reprint 704; Smith v. Atty-Gen. 
{cit Dursley v. Berkeley, 6 Ves. Jr. 
251, 256, 31 Reprint 1036]. 

[a] A tenant in tail out of pos- 
session cannot bring a bill to per- 
petuate testimony. 
1 Atk. 571, 26 Reprint 359. 

[b] Release of cause of action.— 
There is no right to preserve testi- 
mony for protection -against:a pos- 
sible action for slander where the 
probable plaintiff has released all 
claims which he may have for the ut- 


ferances: Hanford y. Ewen, 79 Ill. 
‘6. Dursley v. Berkeley, 6 Ves. Jr. 


251, 31 Reprint 1036. 

87. Dorset v. Girdler, Prec. Ch. 
531, 24 Reprint 238 (holding that a 
man in actual possession of a fishery 


Brandlyn v. Ord,: 


may bring a bill to perpetuate the 
testimony of his witnesses to estab- 
lish his right, although he had not 
verified his title at law). 

88. New York, etc., Coffee Polish- 
ing Co. v. New York Coffee Polishing 
Co., 9 Fed. 578, 20. Blatchf. 174, 62 
HowPr (N.:Y.) 485-(holding that the 
testimony may be perpetuated where 
an action for infringement of a patent 
is anticipated). 

89. WVibbard-v. Kinser Constr. Co., 
66 Misc. 224, 122 NYS 1068 (holding 
that, under a statute providing that 
the wife of a person who has sus- 
tained personal injuries may be 
granted an order for his examination, 
on showing that they were probably 
fatal, to the end that his testimony 
may be perpetuated for use in ‘an 
action to be brought for damages 
thereafter to arise through his ex- 
pected death, and, where an action 
is afterward brought by the wife, a 
motion by defendant, who was rep- 
resented at such examination, to va- 
cate the order and suppress the dep- 
osition, will be denied, it being not 
necessary that the wife, at the time 
of her application, have a present 
eause of action). 

90. See cases infra this note. 

fa] In Maine, depositions to per- 
petuate testimony may be taken as 
well where all the adverse parties are 
nonresidents as where some of them 
reside within the state. Ocean Ins. 
Co. v. Bigler, 72 Me. 469. 

{b] In New York, the statutes au- 
thorizing the perpetuation of testi- 
mony have been held not to warrant 
the perpetuation of the testimony 
of nonresident witnesses. McColl v. 


Sun Mut» Ins. ce 50 N. Y. 332 [aff 


34 N. Y. Super. 310]. 

91. Bill ae take deposition de bene 
esse see infra § 56. 

Popout Ate party de bene esse 
see infra § 1 

92. BD ace ‘vy. San Domingo Impr. 
Co., (N. J. Sup.) 83 A 485. 

[a] In chancery, depositions taken 
after answer are taken generally and 
not de bene esse. Nave v. Nave, 7 
Ind. 122. 

93. Tullis v. Stafford, 134 Ind. 258, 


451; Willis v. Hardinsburg Bank, ete., 
Co., 160 Ky. 808, 170 SW 188; State 
v. Burney, 193, Mo. A. 326, 186 Sw 23. 

94. See infra § 59 

95. Cheever. v. Saratoga County 
Bank, 47 HowPr (N. Y.) 376; Paton 
v. Westervelt, 5 HowPr (N. Y.). 399. 

96. Hickman v. Hickman, 1 Del. 
Ch. 133; Tullis v. Stafford, 134 Ind. 
258, 33 NE 1023; Cheever v. Saratoga 
County Bank, 47 HowPr (N. Y.) 376; 


Cann v, Cann, 1 SP.v2lWins:? 567; 24 
Reprint 520. 

97. See supra § 8. 

98. Richter v. Jerome, 25 Fed. 


679 [aff 123 U. S.. 233, 8 SCt 106, 31 
L. ed. 132]; Hall v. Stout, 4 Del. Ch. 
269; Hickman v. Hickman, 1 Del. Ch. 
133; Cann v. Cann, 1 P. Wms. 567, 24 
Reprint 520; Angell v. Angell, 1 Sim. 
& St. 83, 1 EngCh 83, 57 Reprint 33. 

99. Russell v. Fabyan, 385 N. H. 
159; International Coal Min, Co. v. 
Pennsylvania R. Co., 214 Pa. 469, 63 
A 880; 3 Blackstone Comm. p 383; 
Story Ba. Jurispr. § 1966. i 

1. International Coal Min. Co. v. 
Peer wou R. Co., 214 Pa. 469, 63 

Bill to perpetuate testimony see 
infra § 39. 
aa Peo. v. /Restell, 3 Hill (N. Y.) 


3.’ Peo. v. Restell, 3 Hill (N. Y.) 


89. 

4. a teneet v. Stengel, (N. J. Ch.) 
96 A 358. 

5 Hall.v. Stout, 4 Del. Ch. 269; 


Willis v. Hardinsburg Bank, ete., Co., 


°160 Ky. 808, 170 SW 188; Wood v. 


Charles W. Hoffman Co., 121 App. 
Div. 636, 106 NYS 308; Brown. v. 
Southworth, 9 Paige (N. Y.) 351; 


Abraham v. Newton, 8 Bing. 274, 21 
ECL 538, 1381 Reprint 407; Anony- 
mous, 19 Ves. Jr. 321, 34 Reprint 536. 
6. Peo. v. Restell, 3 Hill (N. Y.) 
289. And see generally infra § 23. 
7. Seargant v. Biddle, 4 Wheat. 
(U. S.) 508, 4 L. ed. 627; Jones vy. 
Oregon. Cent. R. Co., 13 F. Cas. No. 
7,486, 3 Sawy. 523; Nicholls v. White, 
18 F, Cas..No. 10,235, 1 Cranch, C.‘C. 
58. And see infra § 15. 
8. See infra § 15. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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preme court.® 


Conversely, the equity rule 1° au- 
thorizing the granting of leave to take depositions 
and fixing the time within which they may be taken 
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is not a limitation on the statutory provision 11 giv- 
ing the right to take depositions de bene esse in - 
certain cases in any civil cause.12 


III. WHOSE DEPOSITION MAY BE TAKEN 


{§ 11]. A. In General. 


of its officers1® or agents.14 


any other witness is allowable.*¢ 
[§ 12] B. Parties.17 Where* 


ah The London Packet, 2 Wheat. 
S.) 371, 4 L. ed: 264; The Argo, 2 
Wheat, (U. S.) 287, 4 L. ed. 241. 

10. Rules of Pract., rule 47 [198 
Fed. xxxi, 115 CCA xxxi]. 

ll. U. S. Rev. St. § 863. 

12. Iowa Washing Mach. Co. v. 
Ward, 227 Fed. 1004 [aff 234 Fed. 88, 
148 CCA 104]. 

13. Oakley v. Toronto, etc., R. Co., 
6 Ont. Pr. 253. 

[a] The chief engineer of a rail- 
road company has been held to be 
an officer within this rule. Oakley 
v.-: Toronto).,etes ks, .Co,,. 46 Ont...Pr. 


=a aes v. Theisen, (Mo. A.) 142 


[a] A local manager of a mill 
owned by a corporation, who_ is 
neither an officer nor a stockholder, 
but acts merely under the direction 
of the president, and handles the 
money used in conducting the mill, 
pays employees, looks after outside 
business, and purchases material, but 
who has nothing to do with the hir- 
ing of help or with the mechanical 
operation of the mill, is not a gen- 
eral managing agent within a statute 
authorizing the deposition of such an 
agent to be taken at the instance of 
the adverse party. Kreider v. Wis- 
consin River Paper, etc., Co., 110 Wis. 
645, 86 NW 662. 


15. Hand v. Burrows, 23 Hun 
(N. Y.) 330. 
16. Camp v. Averill, 54 Vt. 320. 
17. See also generally Discovery 
post. §§ 49-110. 
are Pryor v. Ryburn, 16 Ark. 
19; - 30. S.—Hartman v. Fee- 


naughty, 139 Fed. 887. 


Cal.—Skidmore v. 29 Cal. 
619. 


Ga.—Powell v. ii dirine etc., R. Co., 
77 nt hak 3 SE 7 


Taylor, 


Y.Bradbury. “y. Gibbons, 97 
Mine. 460, 161 NYS 685; Gilroy Vv. 
Interborough- -Metropolitan Co., 55 


Mise. 32, 106 NYS 171 [aff 120 App. 
Div. 883 mem, 105 NYS 1117 mem]; 
Murphy v. Sullivan, 77 NYS 950, 10 
AnnCas 303 [foll ‘Bigelow v. Mal- 
lory, 17 HowPr 427, and disappr Fair- 
banks v. Tregent, 8 AbbPr 66, 17 
HowPr 258]. 

B. Pg eae aa vy. Henderson, 9 


Bue 
* Ont Moffatt v. Prentice; 6 Ont. 

[a] In Iowa if attendance of ad- 
verse party at trial and his testimony 
may be had, his deposition cannot be 
required under statute providing for 
taking deposition of a witness after 
commencement of action if witness 
resides in different county from that 
of place of trial. Meikle v. Hobson, 
167 Iowa 666, 149 NW 865. 

20. U. S.—New Jersey R., ete., Co. 
v. Pollard, 22 Wall. 341, 32 LL. ed. 
877; Nash vy. Williams, 20 Wall. 226, 
22 L. ed. 264, 

Ala.—Douglass 
ete, R. Co., 37° Ala. 638, 79 AmD 76; 
Hukgins Vv. Carter, 7 Ala. 630; Moore 


v. Montgomery, 


The testimony of a cor- 
poration may be taken by procuring the depositions 
A commission may 
issue to take the deposition of a person regularly 
committed to a lunatic asylum without the state, 
subject to inquiry on the return of the commission 
as to the admissibility of the testimony.?® 
the statute authorizing the taking of depositions 
makes no distinction between experts and other wit- 
nesses, the deposition of an expert may be taken 
under the same circumstances under which that of 


‘parties are not 


Where 


trial.?8 


v. Hatfield, 3 Ala. 442. Contra Win- 
ter v. Elmore, 88 Ala. 555, 7 S 250. 


5 AES Aine v. Taylor, 29 Cal. 
Colo.—Doherty v. Healy, 36 Colo. 
460, 86 P 323, 10 AnnCas 958. 
Del.—Wilds v. Wilds, 8 Del. Ch. 
368, 68 A 447. 
Ga.—Powell vy. Augusta, ete, R. 
Co., 77 Ga. 192, 3 SH 757. 
Ind.—Bourgette v. Hubinger, 30 


qn. 296; Abshire v. Mather, 27 Ind. 


La.—Fell v. Melllhenny, 123 La. 
364, 48 S 991; McLear v. Hunsicker, 
30 La. Ann. 1225. 

Me.—Bliss v. ‘Shuman, 47 Me. 248; 
Kidder y. Blaisdell, 45 Me. 461. 

Minn.—Hart v. Hastman, 7 Minn. 
74; Tyson v. Kane, 3 Minn. 287; Claf- 
lin v. Lawler, 1 Minn. 297. 

Nebr.—Sells v. Haggard, 21 Nebr. 
357, 32 NW 66. 

N. J.—Baelde v. San Domingo 
Impr. Co., (Sup.) 83 A 485. 

N. Y.—Farmers’ L. & T. Co. v. 
Siefke, 144 N. Y. 354, 39 NE 358, 1 
AnnCas 159; Hallenborg v. Greene, 
120 App. Div. 813, 105 NYS 664; Mur- 
phy ve) Sullivan; 77 sN¥Si795039 10 


AnnCas 303; Jarvis v. Brennan, 33 
NYS 728, 24 NYCivProc 383; Mc- 
Vitey v. Stanton, 13 NYS 914, 20 


NYCivProec 409 [disappr Williams v. 
Folsom, 52 Hun 68, 5 NYS 211, 3 
NYS 681]; Briggs v. Taylor, 4 NY 
CivProc 328; Block v. Haas, 8 AbbPr 
335; Fairbanks v. Tregent, 7 AbbPr 
21, 16 HowPr 187; McCarty v. Hd- 
wards, 24 HowPr 236; Bigelow v. 
Mallory, 17 HowPr 427; Suydam v. 
Suydam, 11 HowPr 518. 

Or.—Roberts v. Parrish, 17 Or. 583, 


22 P 1386. 

7 eR aG e v. Braden, 13 Pa. Dist. 
81. 

Be ig gic v. Wright, 38 Tex. 
Wis.—Brand v. Butler, 30 Wis. 681. 
Eng.—Ross v. Woodford, [1894] 1 

Ch. 38; Nadin v. ahar'v ors a Ch. D. 


21: New v. Burns, 64 BA dal or HDs B30 
104; Light v. Anticosti, 58 L. T. Rep. 
S. 25. 


Bee —Ferguson v. Millican, 11 Ont. 
L. 35, 6 OntWR 611; Mills v. ‘Small, 9 
OntWR 307; Lewin v. Cheeseworth, 6 
OntWR 481; Mills v. Mills, 12 Ont. 
Pr. 473. 

N. W. Terr.—Lawton vy. Wilcox, 7 
Terr. L. 218. 

{a] Fugitive from justice.— A 
commission will not issue to exam- 
ine a person on his own behalf where 
he is a fugitive from justice, and for 
that reason refuses to come into the 
state to testify. McMonagle v. Con- 
key, 14 Hun (N. Y.) 326. 

[b] In proceedings to compel a 
guardian to account, a commission 
may be issued to examine as a wit- 
ness in his own behalf a person who 
objects to the guardian’s account. 
Mandeville v. Avery, 17 NYS 429 [aff 
135 N. Y. 658 mem, 32 NE 648 mem], 
124 N. Y. 376, 26 NE 951, 21 AmSR 
678 [rev 57 Hun 78, 10 ‘NYS 3231; 
Avery vy. Mabey, 16 NYS 607 [135 


precluded from testifying because of interest,1® and 
where the right to take their depositions is ex- 
pressly or impliedly conferred by statute,!® their 
depositions may be taken in like manner as the 
depositions of witnesses who are not parties, on 
their own behalf,?° at the instance of a coparty,?2 
or by the adverse party.?? 
desires to take plaintiff’s deposition to aid in the 
preparation of his defense does not defeat the right 
to take such deposition in good faith for use on the 
But where the court is vested with a dis- 
cretion in the premises, it will not permit a party 
to have his testimony taken by deposition where 


The fact that defendant 


N. Y. 657 mem, 32 NE 648 mem]. 
Nonresident parties see infra § 


Letters rogetory, to examine party 
see infra § 137. 

21. Respass v. Morton, Hard, (Ky.) 
226; Shufelt v. Power, 10 .HowPr 
(N. Y.) 286; Grimshawe v. Parks, 6 
CanLJ 142; Wilson v. McDonald, 13 
Ont. Pr. 6. See Bacon v. Campbell, 
12 CanLJNS 17 (holding that one of 
two defendants who has permitted 
judgment by default may be exam- 


ined). 
22. U. S.—Texas v. Chiles, 21 
Wall. 488, 22 L. ed. 650; Hartman v. 


Freenaughty, 139 Fed. $87. But see 
Bxip. Fisk 113 Us Sie7ie, 5 SOtarc4, 
28 L. ed. 1117; Turner y. Shackman, 
27 Fed. 183 (both holding that in the 
United States courts the deposition 
of a party cannot be taken at the in- 
stance of his adversary, although per- 
missible by the state practice, where 
the only object appears to be to as- 
certain what he will swear to before 
placing him on the witness stand in 
court). 
Cal. Wissman v. Cabaniss,°34 Cal. 
A. 487, 168 P 150. 
Ky.—-Christian v..- Ennis, 173 -Ky. 
101, 190 SW 675 (under Civ. Code 
Pract. § 606); Kentucky Utilities Co. 
v. McCarty, 169 Ky. 38, 183 SW 237; 
Owensboro R. Co. v. Rowland, 152 
Ky. 175, 153 SW 206. But see Musick 
v. Ray, 3 Metc. 427 (holding that a 
party cannot take the deposition of 
his adversary unless the latter con- 


sents). 

Mo.—State vy. Theisen, (Mo. A.) 
142 SW 1088. 

N. Y.—Matter of Sands, 98 App. 


Div. 148, 90 NYS 749; Bradbury v. 
Gibbons, 97 Misc. 460, 161 NYS 685. 

Oh.—Ex p. Miller, j1 OhS&CP 69, 8 
OhNP 142 [aff in 21 Oh. Cir. Ct. 445, 
12 Oh. Cir. Dec. 102]; In re Robinson, 
9 OhS&CP 7638, 7 OhNP 105. 

Ont.—Proctor v. Grant, 9 Grant Ch. 
(U. C.) 26 [rev on other grounds 9 
Grant Ch. (U. C.) 224]. 

[a] Where a party refuses to give 
his deposition (1) it is error to re- 
fuse a continuance requested in or- 
der to take such deposition. Western 
Union Tel. Co. v. Williams, 129 Ky. 
515, 112 SW 651, 33 Kyl 1062, 19 
LRANS 409. (2). Where plaintiff 
goes to trial without asking for a 
continuance on the ground that de- 
fendant refused to give his deposi- 
tion, such refusal is not ground for 


reversal. Christian v. Ennis, 173 Ky. 
101, 190 SW 675. 
{[b] Scope of examination.—The 


court Fas no power to compel plain- 
tiff to develop his whole case in chief 
on a rule by defendant, although de- 
fendant may take plaintiff’s deposi- 
tion and thereby make him his own 
witness. Kichline v. Nolf, 20 Pa. 
Dist. 739. 

Examination of adverse party be- 
fore trial see Discovery §§ 49- 
110 

23. Curtis v. Stix-Baer, ete., Dry 
Goods Co., (Mo. A.) 162 SW 1049. 
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prejudice will or may result to the adverse party, 
unless it satisfactorily appears that he is unable to 
attend.24 It has been held that a statute authoriz- 
ing the taking of the depositions of witnesses, with- 
out specific mention of parties, does not authorize 
the taking of the deposition of a party.2> The same 
has been ‘held of a statute authorizing the examina- 
tion of parties, without specific mention of deposi- 
tions.26 Similarly, it has been held that a provision 
authorizing a reference to procure a deposition 
from a person who refuses to make an affidavit for 
use on a motion does not authorize the procurement 
in that manner of a deposition of a party to the 
action.2’ It has also been held that an executor who 
is a party to, and interested in, the event of a cause 
is within an exception to a statute removing the 
disability of parties generally to testify, which pre- 


IV. GROUNDS 


[§ 13] A. In General. The statutes, as well as 
the common law, delimit the power to take testimony 
out of court to clearly marked emergencies and sit- 
uations.’ Hence an application to take depositions 
should be granted only where one or more of the 
established grounds therefor exist,** and the desired 
testimony is material,®® although it seems that the 
question as to the materiality of the testimony may 
be waived.*® 

Waiver of objection. Appearance and participa- 
tion ‘in the examination waive objection to the suf- 
ficiency of the grounds.*4 So also, the fact that one 
party demands the personal attendance of a witness 
does not prevent the other from taking the deposi- 
tion of such witness, and reading it on the trial of 
the cause, provided the party demanding the pres- 
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[§§ 12-14 


cludes the testimony of an interested party in ac- 
tions to which personal representatives are parties.?® 
But an exception of parties in the statute authoriz- 
ing the taking of depositions does not extend to an 
agent of a party;?® and a statute authorizing the 
taking of a deposition of a party does not authorize 
the taking of his attorney’s deposition.*° In the 
absence of statutory authorization, the deposition 
of a party cannot be taken conditionally at law,*t 
but a court of equity has inherent power to order 
such a deposition.’? By a statute, perpetuation of 
the testimony of a party may of course be author- 
ized,** and likewise his testimony may be taken de 
bene esse.24 In England, it is an order of course 
that defendant may be examined de bene esse,*° 
but it is otherwise as to plaintiff.*¢ 


FOR TAKING 


ence of the witness goes to trial without it.42 And 
an objection to a deposition without statement of 
grounds waives the objection that the deposition was 
not taken for any of the statutory reasons.4* Where 
a party on the removal of a cause to the federal 
court procures the appointment of a special com- 
missioner to take depositions which were in progress 
at the time of such removal, he thereby waives 
the objection that the ground for taking the deposi- 
tion does not exist under the federal laws.*4 

[§ 14] B. Nonresidence. One of the oldest and 
best recognized grounds for taking a deposition is 
that the witness does not reside within the juris- 
diction of the court in which the action is to be 
tried.4° This privilege is sometimes extended as to 


24. Del.—Laurel’ Printing,  etce., 32. See infra § 57. See also supra| Oxford First Nat. Sanh 93 °N, Y..823 
Co. v., James, 29 Del. 185, 97 A! § 3, In re Te ney, 83 Y. 164, 23 Alb 
601. 33. Merchants’ Nat. Bank v. Shee-| LJ 129; ePue v. ebue 116... App. 

Md.—Goodman vy. Wineland, 61 Md.| han, 101 N. Y. 176, 4 NE 333. Div. 466, 101 NYS 412; Akhurst v. 
449, 84. Glenney v. Stedwell, 64 N. Y.| National Starch Co., 64 Misc. 445, 119 

N. Y.—McMonagle v. Conkey, 14/120, 1 AbbNCas 327, 51 HowPr 329] NYS 561. 

Hun 326. [aff 40 N. Y. Super. 92]; Jarvis v. Pa.—lInternational Coal Min. Co, v. 

Pa.—In re Middleby, 242 Pa. 39, Pennsylvania R. Co., 214 Pa. 469, 63 


88 A 773; Gray v. Braden, 13 Pa. Dist. 


Se eae 33 NYS 723, 24 NYCivProc 


A 880; Nace v. Neff College, 46 Pa. 


481; Cunnius v. Reading School Dist., 35. Colchester v. , 1 P. Wms. | Super. 237. 

26° ‘Pa. ‘Co, 17, 595, 24 Reprint 532; Glover v. Faulk- Eng.—Belliveau Co. v. Tyreman, 4 
Alta, — Fidelity Trust Co. ner, 1 Eq. Cas. Abr. 233, 21 Reprint] Sc. L. Rep. 39. 

Schneider, 6 Alta. L. 446, 14 DomLR 1013, 1 Vern. Ch. 452, 23 Reprint 39. Johnson v. New Home Sewing 

224. 579. Mach. Co., 62 App. Div. 157, 70 NYS 
B. C.—Stewart Iron Works Co. v. 36. Colchester v. , 1 P. Wms. | 875; Matter of Garvey, 33 App. Div. 

British Columbia Iron, ete., Co., 20] 595, 24 Reprint 532. 134, 53 NYS 476; Burnell v. Coles, 23 

eC. ub be 37. In re Thatcher, 190 Fed. 969 Misc. 615, 52 NYS 200 [app dism 26 
Man.—Canadian R. Acc. Ins. Co.| [aff 212 Fed. 801, 129 CCA 255]. Misc. 810 mem, 56 NYS 888]; Ehr- 

v. Kelly, 17 Man. 645, 8 WestLR {a] A female witness, although/ mann v. Ehrmann, [1896] 2 Ch. 611; 

738 residing in the county, is not obliged| Armour v. Walker, 25 Ch. D. 673; 


Discretion of court see infra § 97. 
25. Winter y. Elmore, 88 Ala. 555, 
hee 250; Seymour v. Doull, 23 N. S. 


[a] In Georgia, under the code 
provision which enumerates “all fe- 
male witnesses” among those whose 
depositions may be taken “at the 
instance of either party,” the deposi- 
tion of a female party may be taken 
at her own instance. Powell v. 
Augusta, etc, R. Co., 77 Ga. 192, 3 
SE 757. 

26. Armstrong v. Griswold, 28 Vt. 


nett v. Patten, 
[b] 


27. Cockey v. Hurd, 12 pide 
307, 48 HowPr 140 [aff 36 WY: 
Super. 42, 14 AbbPrNS 183, 45. How 


28. Walker v. Parker, 29 F. Cas. 
No. 17,082, 5 Cranch C. 'C. 639. See 
also Witnesses [40 Cye 2260]. 

29. Vaughan v. Schenker, 139 App. 
Div. 15, 128 NYS 535. 

30. Hopkins v. aT ae a 101 
Misc. 500, 167 NYS 305. 

31. Winter v. Elmore, 88 Ala. 555, 
7 S 250; Wilds v. Wilds, 8 Del. Ch. 


368, 68 A 447; Montague v. Worstell, 
Pegs (N. Y.) 248, 55 HowPr 


to do so, is invalid, 

swer. 

63 A 880. 

supra §§ 8-10; 
38. 

803, Re NW 816. 
N. 


N. Y._ 125, 61 NE 


as a general rule to attend court in 
order to testify, although she may be 
compelled to attend by order of court 
for sufficient reason assigned. 
(Ga.) 95 SE 690. 

A rule of court, not sustained 
by the statutory or common law of 
the state, authorizing either party to 40. 
a pending action, at any time, and as 
a matter of course, with no cause ex- 
isting for doing so, to proceed to ex- 
amine any witness in advance of the 
trial, although he be neither aged, in- 
firm, nor going out of the jurisdic- 
376. tion, and although there is no reason 
for supposing that he will not ap- 
pear in court if and when subpeenaed 


amined “under it may refuse to an- 
International Coal Min. Co. 
v. Pennsylvania R. 


Perpetuation and de bene esse see 
infra § 39 et seq. 
Miss.—American Exp. 
Bradford, 82 Miss. 130, 33 S 843. 
Nebr.—Everett v. Tidball, 34 Nebr. 


Y.—Wanamaker v. 


Div. 54, 62 NYS 692]; 


Langen v. Tate, 24 Ch. D. 522; Clary 
v. Mond Nickel Co., 9 OntWN 241; 
Toronto Industrial Exhibition Assoc. 
v. Houston, 5 OntWR 303; Morrow v. 
McDougald, 16 Ont. Pr. 129; Smith 
v. Greey, 10 Ont. Pr. 531 [commission 
Geared 11 Ont. Pr. 38]. 

Dunlap v. Dunlap, 49 La. Ann. 


1696, 22 S 929. 
hence 15 Wall. 


Ben- 


41. sh tte v. 
(Us7S 27d 61; 21 we ed 

42, Johnson v. Mullen’s Assignee, 
5 Ky. Op. 561. 

43. State Bank of Clarkston v. 
haere 85 Wash. 182, 147 P 


44. Zych v. American Car, ete., 
Co., 127 Fed. 723. 
ecaneys Cal.—Skidmore vy. Taylor, 29 
a 

Gat McFarland v. McFarland, 143 
Ga. 598, 85 SE 758. 

Ill.—Gardner v. Meeker, 169 Ill. 40, 
48 NE 307; Devine v. Chicago City R. 
Co., 182 til. A, 366. 

Towa.—Nevan v. Roup, 8 Iowa 207; 
Fabian v. Davis, 5 Iowa 456. 

La.—State v. Maddison, 50 La. Ann, 
. Megraw, nt 679, 23 S 622. 
112 “Trev 48 ‘Ap Md.—Clark v. Callahan, 105 Md. 
Hancock 4 600, 66 A 618, 10 LRANS 616, 12 Ann 


and a witness ex- 


Co., 214 Pa. 469, 


Coe. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 14] 


all witnesses residing out of the county of trial,‘ 
or beyond the next adjoining county.47 It has been 
extended also to a resident of the county of the 
forum who was usually employed outside the state, 
where both parties had used their best efforts to 
compel his attendance,*® Generally ‘‘residence’’ in 
this connection is not deemed to be synonymous with 
‘‘domicile,’’ so that, if the witness resides without 
the state, it is immaterial that he has a domicile 
therein.*® But it has been held that it is not 
enough that the witness is a nonresident, but that it 
must appear also that he is not within the jurisdic- 
tion’ at the time.°° And accordingly it has been 
held that, where the witness has an office within 
the jurisdiction, where he is frequently present, his 
deposition cannot be taken as of a material wit- 
ness.>4 The fact that the witness absconded from 
the jurisdiction will not prevent the taking of his 
deposition ;5? and it has been held that, where a wit- 
ness resident in the county of trial-gives his deposi- 
tion and thereafter removes from the county before 
the trial, his deposition is admissible.o? The fact 
that the witness is under contract to be in the 
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jurisdiction at the time of the trial,5* and that he 
declares his intention to be there will not prevent 
the taking of his deposition.®> Nonresidence of the 
witness has been held not essential, under the stat- 
utes involved, where the deposition is taken without 
the state,°* or where other good ground for taking 
the deposition is shown.’ Many statutes authorize 
the taking of depositions of resident as well as of 
nonresident witnesses.°° 

The fact of nonresidence should clearly appear 
from the application, moving affidavits, or order 
granting the commission.» But where nothing 
appears to the contrary, after a deposition has been 
taken in the usual mode on a commission issued on 
the ground of nonresidence, it will generally be pre- 
sumed that the witness is a nonresident.°° The mere 
fact that an alleged nonresident witness, for whose 
testimony a commission is asked, has been seen in 
the jurisdiction does not tend to disprove his non- 
residence.*t 

Depositions of experts may be taken abroad in 
regard to matters which are not well known in the 
jurisdiction of the forum,°? although it has been 


pe 162; Matthews v. Dare, 20 Md. 

Mich.—Brown v. Watson, 66 Mich, 
223, 33 NW 493. 

Mo.—Glenn v. Hunt, 120 Mo. 330, 
25 SW 181. 

N. H.—Russell v. Fabyan, 35 N. H. 


N. J.—Baldauf vy. Nathan Russell, 
Inc., 96 A 96. 

N. Y.—McColl v. Sun Mut. Ins. Co., 
50 N. Y. 332 [aff 34 Super. Ct. 310]; 
Ax v. Meyer, 177 App. Div. 713, 164 
NYS 865; Klaw v. U. S. Press Co., 151 
App. Div. 720, 136 NYS 224; Deery v. 
Byrne, 120 App. Div. 6, 104 NYS 836; 
Mercantile Nat. Bank v. Sire, 100 
App. Div. 459, 91 NYS 418; Froun- 
felker v. Delaware, etce., R. Co., 81 
App. Div. 67, 80 NYS 701; Matter of 
Adams, 31 App. Div. 298, 52 NYS 617, 
28 NYCivProc 12; Hart v. Ogdens- 
burg, etc., R. Co., 67 Hun 556, 22 
NYS 401; Anchor Realty Co. v. Bank- 
ers’ Trust Co., 93 Misc. 64, 156 NYS 
631; Frank v. Gruber, 88 Misc. 297, 
150 NYS 664; Goldstein v. Goldstein, 
166 NYS 1074; Pooler vy. Maples, 1 
Wend. 65. 

N. C.—Jeffords v. Albemarle Water- 
works, 157 N. C. 10, 72 SE 624. 

Okl.—Boise v. Atchison, ete., R. Co., 
6 Okl. 243, 51 P 662. 

Pa.—Castor’s Hst., 16 Pa. Dist. 352; 
Cunnius v. Reading School Dist., 25 
Pa iGorzsyi,. : 

Vt.—Farnsworth v. Pierce, 7 Vt. 
83; Rich v. Trimble, 2 Tyler 349. 

W. Va.—Hanley v. West Virginia, 


etce., R. Co., 59 W. Va. 419, 53 SE 
625; Abbott v. L’Hommedieu, 10 
W. Va. 677. 


Eng.—Coch v. Allcock, 21 Q. B. D. 
178; Castelli v. Groom, 18 Q. B. 490, 
83 ECL 490, 118 Reprint 185; Law- 
son v. Vacuum Brake Co., 27 Ch. D. 
137; Armour v. Walker, 25 Ch, D. 
678; Nadin v. Bassett, 25 Ch. D. 21; 
Langen v. Tate, 24 Ch. D. 522; Chitty 
v. Selwyn, 2 Atk. 359, 26 Reprint 617; 
Pole v. Rogers, 3 Bing. N. Cas. 780, 
32 ECL 359, 132 Reprint 611; Farns- 
worth v. Hyde, 14 C. B. N. S. 719, 108 
ECL 719, 143 Reprint 627; Richard- 
son v. Louther, 1 Ch. Cas. 273, 22 
Reprint 797; Wainwright v. Bland, 3 
Dowl. P. C. 653; Adams v. Corfield, 
28 L. J. Exch. 31; Baskett v. Toosey, 
6 Madd. 261, 56 Reprint 1090; Mendi- 
zabel v. Machado, 2 Sim. & St. 483, 1 
EngCh 483, 57 Reprint 430; Lawrence 
vy. Maule, 3 Wkly. Rep. 534; Allatt 
v. Bailey, 1 Wkly. Rep. 383. 

Alta.—Tripodi v. West Canadian 
Collieries, 7 Alta. L. 167. 

B. C.—Cranstoun v. Bird, 5 B. C. 
140 


Man.—Rex v. Roblin, 26 Man. 97, 


26 CanCrCas 222, 31 DomLR 724. 
Ont.—Woods-Norris Co. v. Cobalt 


% y 


Nipigon Syndicate, 11 OntWR 733; 
Mills v. Small, 9 OntWR_ 307; Wil- 
son v. McDonald, 13 Ont. Pr. 6. 

N. W. Terr.—Burke v. North-West 
Colonization Co., 7 Terr. L. 219; Law- 
ton v. Wilcox, 7 Terr. L. 213. 

[a] Nonresidence as affected by 
distance from place of trial.—Where 
a deposition may be taken, if a wit- 
ness resides out of the county in 
which his testimony is to be used, or 
more than thirty miles from the place 
of trial, it is sufficient if he lives 
without the county, although his 
place of residence is less than thirty 
miles from the place of trial. Skid- 
more v. Taylor, 29 Cal. 619. 

[b] Witness to will—Under Civ. 
Code (1910) § 3861, testimony of a 
witness to a will who is inaccessible 
to the court may be taken by com- 
mission. McFarland v. McFarland, 
143 Ga. 598, 85 SE 758. 

[ec]. Deposition necessary on ac- 

count of war.—In an action involv- 
ing taking evidence in Holland dur- 
ing the war, where right of action 
might be outlawed before the end of 
the war, and several efforts have 
been made to obtain the evidence, a 
motion to vacate an order granting a 
commission and stay of proceedings 
will be denied, unless defendant drops 
certain formal denials which render 
the commission in Holland necessary. 
Ax v. Meyer, 177 App. Div. 713, 166 
NYS '934. 
{d] In Michigan, where the wit- 
nesses in a chancery cause reside in 
a county other than that in which 
the suit is pending, the practice is to 
take their testimony in the county 
where they reside. Lyon v. Brunson, 
48 Mich. 194. 12 NW 32. 

Absence of witness as prerequisite 
oan admissibility see infra §§ 3856, 
Nonresident soldier see infra § 20. 

Presumption and burden of proof 
see infra § 348. 

46. Colo.—Mackey v. Briggs, 16 
Colo. 143, 26 P 131. 

Il).—Gardner v. Meeker, 169 Ill. 40, 
48 NE 307; Devine v. Chicago City R. 
Co., 182 Ill. A. 366. 

Iowa.—Fabian v. 


456. 
Mo.—Folks v. Burnett, 47 Mo, A. 
5 


4. 

Nebr.—William B. Grimes Dry 
Goods Co. v. Shaffer, 41 Nebr. 112, 59 
NW 741; Everett v. Tidball, 34 Nebr. 
803, 52 NW 816; Sells v. Haggard, 21 
Nebr. 357, 32 NW 66. 

N. Y.—Gee's Est., 38 NYS 425, 24 
NYCivProc 241. 

47. Parmalee y. Thompson, 7 Hill 

NSD.) 77 
‘ 48. Griffith v. Midland Valley R. 
Co., 100 Kan. 500, 166 P 467. 


Davis, 5 Iowa 


49. Pooler v. Maples, 
(CN. Y.) 66. 

50. Brown v. Russell, 58 App. Div. 
218, 66 NYS 755; Matter of Adams, 
31 App. Div. 298, 52 NYS 617, 28 NY 
CivProc 12; Wallace v. Blake, 56 N, Y. 
Super. 519, 4 NYS 438, 16 NYCivProc 
384; Apollinaris Co., Ltd, v. Venable, 
10 NYS 469. 

51. Rudini v. North British, etce., 
Ins. Co., 91 Misc. 486, 155 NYS 301; 
Warner v. Dockendorff, 180 App. Div. 
72, 167 NYS 247. 

McKillop, 10 


52. Nordheimer v. 
Ont. Pr. 246. 

53. William B. Grimes Dry Goods 
Wie v. Shaffer, 41 Nebr. 112, 59 NW 

54, Klaw v. U. S. Press Co., 151 
App. Div. 720, 136 NYS 224, 

55. Nevan v. Roup, 8 Iowa 207; 
Klaw v. U. S. Press Co., 151 App. Div. 
720, 186 NYS 224. 3 

56. In re Dolbeer, 149 Cal. 227, 86 
P 659, 9 AnnCas 795; Mason v. Chi- 
cago Title, etc., Co., 77 Ill. A. 19 (dep- 
osition taken by stipulation). 

57. Potts v. Coleman, 86 Ala. 94, 
5 S 780. But see Brown v. Turner, 
15 Ala. 832 (holding that an act au- 
thorizing the taking of the deposition 
of a witness in an action pending in 
certain designated counties, where he 
resided in another specified city or 
county, did not permit the examina- 
tion of a witness who resided in such 
city in an action pending in a new 
county formed after the passage of 
the act out of part of one of the 
counties so designated). 

58. See statutory provisions. 

[a] In Tennessee, under Shannon 
Code § 5626, “when the deposition of 
a witness in or out of the county 
has been taken by either party, and 
the opposite party has brought the 
witness into court by subpoena, the 
party who has taken the deposition 
may read it, or may examine the wit- 
ness orally, or may decline to do 
either, as he chooses; but, in either 
event, the opposite party may exam- 
ine the witness, treating him as the 
witness of the party who has taken 
his deposition as to all matters, 
whether brought out in the deposi- 
tion or not.” Sherrod v. Hughes, 110 
Tenn. 311, 315, 75 SW 717 [foll Tur- 
ney v. Officer, 3 Head 567, and “s 

of 
56 


1 Wend. 


Puryear v. Reese, 6 Coldw. 21]. 

59. Lesne v, Pomphrey, 4 Ala. 
Burnell 26 Mise. 810, 
NYS 888. 


60. Doe v. Welsh, 9 Del. 233; Oli- 
ver v. Columbia, etc., R. Co., 65 S. C. 
1, 48 SE 307. 

61. Dambmann v. Metropolitan St. 
R. Co., 110 App. Div. 165, 97 NYS 


91, 
62. Holliday, ete., Ltd, v. Schultze- 


v. Coles, 
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declared that such a practice is undesirable. 

In England and Canada, a party is not entitled 
as a matter of right to take the deposition of a 
witness without the jurisdiction.“ There must be 
a proper showing that the witness cannot reason- 
ably be examined within the jurisdiction.©> But the 
courts are liberal in granting foreign commissions 
in the interest of justice,®* accor ding to the cireum- 
stances of the particular cases. 67 Tt has been held 
that a party is prima facie so entitled on showing 
the nonresidence of the witnesses and the material- 
ity of his testimony.*® But the cases seem to be 
unanimous to the effect that a more stringent rule 
must be applied on plaintiff’s application than on 
defendant’s, the burden prima facie being upon 
plaintiff to bring his witnesses to the place which 
he selects as the place in which to sue.®® This rule 
is peculiarly applicable where plaintiff seeks to have 
his own deposition taken under a foreign commis- 
sion.’? 

Depositions of parties. The deposition of a non- 
resident party may be taken in his own behalf,’? 
or at the instance of the other party,’* upon com- 
pliance with the statutory conditions,’? or upon a 
proper showing of necessity.7* So in England it 
is held that plaintiff may have a commission to 
examine himself abroad,’® and the same is held in 
Canada,7® but that he must make a strong showing 
berge, 57 Fed. 660; Rex v. Roblin, 


26 Man, 97, 26 CanCrCas 222, 31 Dom 
LR 724. 72. 


DEPOSITIONS 


Mp ite a te 11 Ont. L. 35, 6 OntWR 


Grimsley v. 
Super. 413; Hite y. Keene, 137 Wis. 


[§§ 14-15 


of necessity.7” The principles governing the grant. 
ing of an order to take the evidence of a plaintiff 
when he resides out of the jurisdiction do not apply 
when the application is by a defendant to take his 
own evidence abroad, and prima facie a defendant 
residing abroad is entitled to an order to take his 
evidence where he lives;’® but defendant is not en- 
titled to a commission to examine himself as a mat- 
ter of right.*® A defendant who has filed a counter- 
claim will not be treated as though he were a plain- 
tiff, for the purposes of his application for a com- 
mission to take his own testimony;®® but where 
plaintiff’s testimony, sought to be taken in his own 
behalf, relates to a counterclaim, his application 
for a foreign commission will be treated as being 
made by a defendant.®! Whether plaintiff or de- 
fendant is the applicant, the court will be more eir- 
cumspect in granting the commission than in cases 
where other witnesses are to be examined.®? The 
same rule applies where a party seeks to examine 
witnesses under his control,§* but it is held that in 
such a case the court may nevertheless grant the 
commission in the interest of justice.®* 

[§ 15] C. Distant Residence—l. In General. 
In a number of states the statutes provide for the 
taking of the depositions of witnesses who reside 
at a greater distance than that specified by the 
statute from the place of trial.%® 


OntWR 661 (where the court per- 
mitted the depositions of defendants 
who voluntarily left the country af- 
ter the suit was brought to be taken 


Black, 54 Pa. 


63. Washburn, ete, Mfg. Co. v. 
Brooks, 2 Man, 44. 625, 119 NW 303. 
64. Eng.—Coch v. Allcock, 21 Q. 


B. D. 178; New v. Burns, 64 L. J. 
Q. B. 104: Emanuel v. Soltykoff, 8 
‘Tea FR, oo 


ile 
Can,—Vivian v. Mitchell, 18 CanLJ 


NS 198. 

Alta, — Fidelity Trust Co. Vv. 
Schneider, 6 Alta. L. 446, 14 DomLR 
224; Union Inv. Co. v. Perras, 2 Alta. 
L. 857, 12 WestLR 76. 

. Ont.—Kidd v. Perry, 14 Ont. Pr. 
864; Mills v. Mills, 12 Ont. Pr. 473; 
Price v. Bailey, 6 Ont. Pr. 256. 

Sask.—Murray v. Plummer, 6 Sask. 
L.. 84, 11 DomLR 764. 

N. W. Terr.—Burke v. North-West 
Colonization Co., 7 Terr. L. 219. 

65. Coch v. Allcock, 21 Q. B. D. 
178; Lawson v. Vacuum Brake Co., 27 
Ch. D. 187; Armour v. Walker, 25 Ch. 
D. 673. Langen v. Tate, 24 Ch. D. 522; 
New v. Burns, 
McPherson v. Riter Conley Mfg, Co., 
85 N. S. 429. 

66. Ontario Sewer Pipe Co. v. Mac- 
donald, 1 OntWN 185, 14 OntWR 941; 
' Watt v. Mackay, 5 OntWR 93; Smith 
v. McDearmott, 2 OntWR 475; Robins 
v. Empire Printing, ete., Co., 14 Ont. 
Pr. 488; Mills v. Mills, 12 Ont. Pr. 


473. 

fa] Criminal cases.—A foreign 
commission may be ordered in a 
criminal case under the statutory 
authority of the Can. Crim. Code 
(1906) § 997. Barsky v. Sterling, 
(Que.) 19 CanCrCas 468, 56 DomLR 
638; Rex v. Baskett, (Ont.) 6 CanCr 
Cas 61; Reg. v. Verral, 16 Ont. Pr. 
444 [app dism 17 Ont. Pr. 61]. 

67. See infra § 20. 

68. Burke v. North-West Coloni- 
zation Co., 7 Terr. L. 219. 

69. Coch v. Allcock, 21 Q. B. D. 


78; Ross v. Woodford, [1894] 1 Ch. 
38 fappr New v. Burns, 64 L. J. Q. B. 
104); Light v. Anticosti, 58 L. T. 


Rep. N. S. 25; Stewart Iron Works 
Co. v. British Columbia Iron, ete., 
Co., 20 B. C. 515; Murray v. Plummer, 
6 Sask. L. 84, 11 DomLR 764; Rich- 
ard Belliveau Co., Ltd. v. Tyreman, 4 
Sask. L. 389. 

70. See infra notes 75 et seq. 

71. Baelde v. San Domingo Impr. 
Conny. Sup.) 83 A 485; Ferguson 


64 L. J. Q. B. 104; | 


Letters rogatory to examine party 


; see infra § 187. 


73. Pryor v. Ryburn, 16 Ark. 671; 
Block v..Haas, 8 AbbPr (N. Y.) 335; 
Hull v. Wheeler,:7 AbbPr (N. Y.) 
411; Fairbanks v. Tregent, 8 AbbPr 
(N. Y.) 66, 17 HowPr 258; Burling v. 
Ogden, 14 HowPr (N. Y.) 75; Brown 


v. A Raft of Timber, 12 Oh. Dec. 
(Reprint) 1, 1 Handy 13. 
74. Gray v. Braden, 13 Pa, Dist. 


481; Brandon v. George, 4 Schuylkill 
Leg. Rec. 24; Asch v. West Philadel- 
phia Pass. R. Co., 4 WklyNC (Pa.) 571, 

[a] In Delaware.—Under the con- 
stitution relating to taking of dep- 
ositions, a nonresident plaintiff can- 
not appear by attorney and have his 
deposition taken as a person without 
state, but he must show that he is 
aged, infirm, ete., and so entitled to 
testify by deposition. Laurel Print- 
ing, ete., Co. v. James, 29 Del. 185, 97 


A 601 
75. Ross v. Woodford, [1894] 1 


Ch, 38 [appr New v. Burns, 64 L. J 
Q. B. 104]. 
76. Goodman v. Wineland, 61 Md. 


449; Thompson v. Henderson. 9 B. C. 
540; Willis v. Behie, (N. S.) 22 Can 
LTOccNotes 430; Robins v. Empire 
Printing, ete., Co., 14 Ont. Pr. 488; 
Cleveland v. Asam, (Yukon) 8 West 
LR 970. 

{a] Examination of real plaintiff 
abroad may be had at the instance 


of the nominal plaintiff. Mills v. 
Small, 9 OntWR 3807. 
77. Ross v, Woodford, 


[1894] 1 


; Ch. 38 [appr New v. Burns, 64 L. J 


Q. B. 104]; Berdan v. Greenwood, 20 
Ch: Keeley v. Wakley, 9 
f Park v. Schneider, 5 
Alta. L. 428, 6 DomLR 451, 22 West 
LR 70; Canadian R. Acc. Ins. Co. v. 
Kelly, 17 Man. 645, 8 WestLR 738. 
78. Ross vy. Woodford, [1894] 1 
Ch. 38 [appr New v. Burns, 64 L. J. 
Q. B. 104]; Hartmount v. Daly, 12 T. 
L. R..170; Emanuel v. Soltykoff, 8 
T. L. R. 3381; Walker v. Booth, (Alta.) 
32 WestLR 210, 8 WestWkly 633; 
Western Iron Co. v. Reedy Co., 
(Man.) 33 WestLR 915; Lawton v. 
Wilcox, 7 Terr. L. 213. And see Fer- 
guson y. Millican, 11 Ont. L. 35, 6 


in their own behalf upon their pay- 
ing plaintiff a certain sum toward 
the expense to which he would be‘put 
by reason of the execution of the 


commission). 

79. Porter v. Boulton, 15 Ont. Pr. 
318; Stearns v. Kimmell, (Yukon) 1 
WestLR 390/ 

80. Levi v. Edwards, 5 OntWR 83. 

81. Lewin yv. Cheeseworth, 6 Ont 
WR 481. 

82. Park v. Schneider, 5 Alta. L. 


423, 6 DomLR 451, 22 WestLR 70; 
McQuaid vy. Prudential Trust Co., 
(Alta.) 22 DomLR 877, 30 WestLR 
394, 7 WestWkly 1177; Mills v. Mills, 
12 Ont. Pr. 473. 

Conditions imposed on granting 
commission see infra § 104. 

83. Park v. Schneider, 5 Alta. L. 
423, 6 DomLR 451, 22 WestLR 70. 

{a] Officers of corporation.—This 
rule has been applied where the ap- 
plicant was a corporation and sought 
to examine its officers on a commis- 
sion. McQuaid v. Prudential Trust 
Co., (Alta.) 22 DomLR 877, 30 West 
LR 394, 7 WestWkly 1177; Union Inv. 
Co. v, Perras, 2 Alta. L. 357, 12 West 
LR 76; Toronto Carpet Mfg. Co. v. 
Ideal House Furnishers, 20 Man. 571, 
17 WestLR 621; Canadian R. Acc. 
Ins. Co. v. Kelly, 17 Man. 645, 8 West 
LR 738. 

84. Coch v. Allcock, 21 Q. B. D. 
178; Coristine, Ltd. v. Haddad, 8 Sask. 
L. 3, 21 DomLR 350, 30 WestLR 849, 
8 WestWkly 445. 

[a] Employees of corporation.— 
Where material witnesses are resi- 
dent in another province and cannot 
be compelled to leave that province 
to give testimony at the trial, the 
fact that such witnesses are in the 
employ of plaintiff company on whose 
behalf the application is being made 
to take their evidence under commis- 
sion will not disentitle the company 
to an order to take the evidence where 
the court is satisfied that the appli- 
eation is bona fide, that the_ wit- 
nesses can give material evidence, 
and that the examination will be ef- 
fectual. Coristine, Ltd. v. Haddad, 8 
Sask. L. 3, 21 DomLR 350, 30 West 
LR 849, 8 WestWkly 445. 

85. Ala.—Marston vy. Forward, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 15-18] 


In the federal courts the deposition of a witness 
‘de bene esse may be taken if he lives more than one 
hundred miles from the place of trial,°® and this 
right cannot be taken away by the court or judge.** 
But the statute conferring the right applies only to 
‘depositions de bene esse,88 and not to the taking 
of testimony in a foreign country,®® and a dedimus 
potestatem to take testimony other than de bene 
esse will not issue, although the witness lives more 
‘than one hundred miles from the place of trial, 
unless it appears that the deposition is necessary 
to prevent a failure or delay of justice.°° The fed- 
eral courts will not follow the state practice in ad- 
mitting in evidence, on the ground of distant resi- 
dence, depositions of witnesses residing at a less 
distance than one hundred miles,®+ but a deposition 
properly taken in an action pending in a state court 
is not invalidated where the cause is subsequently 
remoyed to a federal court, by the fact that, when 
taken, the witness resided less+than one hundred 
miles from the place where the cause was pend- 
ing? Within the meaning of the federal statutes, 
a witness ‘‘lives’’ where he is sojourning, residing, 
or abiding for any lawful purpose.®® 

[$ 16] 2. Computation of Distance. In deter- 
mining the propriety of permitting a deposition to 
be taken, the distance from the residence of the wit- 
Ala. 347. 90. 

Ind. T.—Missouri, ete., R. Co. v. 


Elliott, 2 Ind. T. 407, 51 SW. 1067. 


Ky.—Sealy v. Williston, 117 SW 91. 


Cas. No. 3,501, 


DEPOSITIONS 


Magone v. Colorado Smelting, 
etc., Co., 135 Fed. 846; Zych v. Amer- 
ican Car, ete., Co., 127 Fed. 723. 

Curtis v. Central R. Co., 6 F. 
6 McLean (U. S.) 
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ness to the place of trial is as a rule computed 
along the ordinary, usual, and shortest way or route 
of public travel, and not in a straight line. It has 
been held that this refers to the usual and shortest 
route by a public road,®° and not by water °* or 
rail,°7 

[§ 17] D. Witness ‘‘about to Leave.’’ In the 
absence of statutory provision, prospective absence 
is not a legal ground for the taking of a deposi- 
tion.°* In a number of jurisdictions, however, it is 
proper to permit a deposition to be taken where 
the witness is about to leave the jurisdiction and 
will probably be absent therefrom when the case 
is called for trial.°® A nonresident witness within 
the state may be examined on commission de bene 
esse as a going witness.1_ To authorize the deposi- 
tion of a going witness it is not necessary that he 
should be a permanent resident of the place where 
his deposition is taken, a temporary or transient 
residence being sufficient. Motion for leave to take 
depositions de bene esse may be refused where the 
witnesses are the servants of the applicant and may 
be kept within the jurisdiction.® 

In the federal courts depositions may be taken 
when the witness is bound on a voyage to sea or is 
about to go out of the United States.* 

[§ 18] E. Physical Inability. Usually a de- 
permit the deposition of a witness to 
be taken who was about to leave the 
jurisdiction where the testimony 


sought was for the purpose of prov- 
ing the unchastity of a married 


‘959; Gregg v. Woods, 3 Kyl 526, 11 
Ky. Op. 424. 

Minn.—Davison vy. Sherburne, 57 
Minn. 355, 59 NW 316, 47 AmSR 618; 
Atkinson vy. Nash, 56 Minn. 472, 58 
NW 39. 

N. C.—Jeffords v. Albemarle Water- 
works, 157 N. C. 10, 72 SE 624; Tom- 
linson Chair Mfg. Co. v. Townsend, 
153 N. C. 244, 69 SE 145. 

Pa.—Buck y. Strong, 6 Pa. Dist. 
TG, 195 Par Cori 74. 

{a] In Pennsylvania (1) it was 
long the practice to permit deposi- 
tions to be taken where the witness 
resided more than forty miles from 
the place of trial. Buck v. Strong, 6 
Pa. Dist. 116, 19 Pa. Co. 174; Keller 
v. Labaugh, 11 Pa. Co. 633; Fuller v. 
Guernsey, 6 LuzLegReg 152, 24 Pittsb 
LegJ 200. (2) But it has been held, 
without references to these cases, 
that distance of defendant’s resi- 
dence is not alone sufficient to au- 
thorize the taking of his deposition. 
Nace v. Neff College, 46 Pa. Super. 
237. 

86. In re National Equipment Co., 
195 Fed. 488, 115 CCA 398 [certiorari 
den 225 U.S. 701, 32 SCt 835, 56 L. 
ed. 1264]; Magone v. Colorado Smelt- 
ing, ete., Co., 135 Fed. 846; Texas, etc., 
R. Co. v. Reagan, 118: Fed. 815, 55 
CCA 427; U. S. v..Cameron, 15 Fed. 
794, 5 McCrary 93; Curtis v. Central 
R. Co., 6 F. Cas. No. 3,501, 6 Mc- 
Lean 401; Dreskill v. Parish, 7 F. Cas. 
No. 4,076, 5 McLean 241; Dunkle v. 
Worcester, 8 F. Cas. No. 4,162, 5 Biss. 
102; Gustine v. Ringgold, 11 F. Cas. 
No. 5,877, 4 Cranch C. C. 191; Russell 
v. Ashley, 21 F. Cas. No. 12,150, 
Hempst 546; Wellford v. Miller, 29 
F. Cas. No. 17,380, 1 Cranch C. C. 
485; Anacostia, etc, R. Co. v. Klein, 
8 App. (D. C.) 75. 

87. In re National Equipment Co., 
195 Fed. 488, 115 CCA 398 [certiorari 
den 225 U. S. 701, 32 SCt 835, 56 L. ed, 
1264). 

ae Sergeant v. Biddle, 4 Wheat. 
(U. 8.) 508, 4 L. ed. 627; Warren v. 
Younger, 18 Fed. 859; Curtis v. Cen- 


tral R. Co., 6 F. Cas. No. 3,501; 56 
McLean 401, 
89. Compania Azucarera Cubana 


v. Maxwell, 180 Fed. 516; The Alex- 
andria, 104 Fed. 904; Bird v. Halsy, 
87 Fed. 671; Cortes Co. vy. Tannhauser, 
18 Fed. 667, 21 Blatehf. 552. 


401; Dreskill v. Parish, 7 F. Cas. No. 
4,076, 5 McLean (U. 8S.) 241. 

92. U. S. Life Ins. Co. v. Ross, 
102 Fed. 722, 42 CCA 601 [certiorari 
den 179 U. S. 6838, 21 SCt 916, 45 L. 
ed. 385]. 

93. Mutual Ben. L. Ins. Co. v. 
Robison, 58 Fed. 728, 7 CCA 444, 22 
LRA 325. 

94. Jennings v. Menaugh, 118 Fed. 
612; Powers v. Powers, 52 SW 845, 
21 KyL 597; In re Foster, 44 Vt. 
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Marston v. Forward, 
347; ae v. Todd, 16 WklyNC 
96. Marston v. Forward, 5 Ala. 


97. Gordon y. Todd, 16 WklyNC 


98. Stinson v. Walker, 21 Me. 211; 
Brand v. Butler, 30 Wis. 681. 

99. U. S—Turner v. Shackman, 27 
Fed. 183. 

Dél.—Porter v. Beltzhoover, 2 Del. 
484; Hall v. Stout, 4 Del. Ch. 269; 
aera v. Hickman, 1 Del. Ch. 

Ind.—Tullis v. Stafford, 134 Ind. 
258,33 NE 1023. 

Md.—Bryden v. Taylor, 2 Harr. & 
J. 396, 3 AmD 554. 

Minn.—Davison v. Sherburne, 57 
Minn. 355, 59 NW 316, 47 AmSR 618; 
Atkinson vy. Nash, 56 Minn. 472, 58 
NW 39. 

N. J.—Burley v. Kitchell, 20 N. J. 
L. 305, 

N. Y.—Vaughan vy. Schenker, 139 
App. Div. 15, 123 NYS 535; McVitey 
y. Stanton, 13 NYS 914, 20 CivProc 
409; Cardal) v. Wilcox, 9 Johns. 
266. 


Pa.—Schoneman vy. Fegley, 7 Pa. 
433. 

Eng.—Warner v. Mosses, 16 Ch. D. 
100; Pirie v. Iron, 8 Bing. 1438, 21 
ECL 481, 131 Reprint 355; Webster 
vy. Pawson, Dick. 540, 21 Reprint 380; 
Birt v. White, Dick. 473, 21 Reprint 
353; Botts v. Verelst, Dick. 454, 21 
Reprint 346; Dicher v. Power, Dick, 
112, 21 Reprint 211; Weekes v. Pall, 
6 Dowl. P. C.: 462; Shelley v. 
13 Ves. Jr. 56, 33 Reprint 215. 

Man.—Holmes vy. Canadian Pac. R, 
Co., 5 Man. 346. 

But see Switzer v. Switzer, 11 Ont 
WR 311 (where the court refused to 


sy 


5 Ala, | 


woman, the court saying that a dep- 


“osition would be proper under the 


circumstances “where only the rights 
of property are concerned. Here, 
however, there is much more at stake 
for the plaintiff’). 

[a] “About to depart from the 
state,” as used in Code Civ. Proc. § 
872, subd 5, means to depart without 
intention to return; and that a wit- 
ness resided in Connecticut is in- 
sufficient, where he has a place of 
business in New York where he at- 
tends at least once every week. War- 
ner v. Dockendorff, 180 App. Div. 72, 
167 NYS 247. 

‘{b] The deposition of an army of- 
ficer who expects to be ordered away 
may be taken. Cardall v. Wilcox, 9 
Johns. (N. Y.) 266. 

[c] In Kentucky, under a statute 
providing that a defendant in a crim- 
inal case may take the depositions 
of his witnesses if they are about to 
leave the state without his procure- 
ment or consent, or are physically un- 
able to attend the trial, or their death 
is apprehended, there is no right to 
a commission to take depositions in a 
foreign country. Kaelin v. Com., 84 
Ky. 354, 1 SW 594, 8 KyL 293. p 

{d] In Tennessee it is not suf- 
ficient ground for a deposition: (1) 
That the witness has no property 
and is about to remove from one 
part of the state to another. McFar- 
lane v. Moore, 1 Overt (Tenn.) 32, 3 
AmD 752. (2) That he is a transient 
person moving from place to place, 
and talked of moving out of the coun- 
Turnley v. Evans, 3 Humphr, 
(Tenn.) 222. 

1. Porter v. Beltzhoover, 2 Del. 

4 


2. Bryden v. Taylor, 2 Harr. & J. 
(Md.) 396, 3 AmD 554. 

{a] The Maryland act of 1779 re- 
lated only to persons who were resi- 
dents at the time the depositions 
were taken and who afterward left 
the state or died before the trial of 
the cause. Shane v. Clarke, 3 Harr. 
& M. (Md.) 101. 

8. Wast-India Co. v. Naish, Bunb. 
320, 145 Reprint 687. 

4 Magone y. Colorado, ete, Co., 
135 Fed. 846 (under Rev. St. § 863). 
But see The Samuel, 1 Wheat, (U. S.) 
9, 4 L, ed, 23 (holding that it is not 
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position may be taken when the 
aged, or infirm. 


attendance at court.® 


taking of a deposition.® 


trouble.?° 


[§ 19] 


a sufficient ground for a deposition 
that the witness is a seaman on 
board a gun boat, and liable to be 
ordered to some other place, so that 
he will not be able to attend the 
ceurt at the time of the sitting). 

U. S.—Richter v. Jerome, 25 
Fed: 679 [aff 123 U. S. 233, 8 SCt 106, 
31 L. ed. 132]; New York, ete., Cof- 
fee Polishing Co. v. New York Coffee 
Polishing Co., 9 Fed. 578, 20 Blatchf. 
174, 62 HowPr (N. Y.) 485. 


Ala.—Reese v. Beck, 24 Ala. 
651. 
Ark.—Pine Bluff, ete., R. Co. v. 


McCaskill, 88 Ark. 177, 114 SW 208. 

Colo.—Willard v. Mellor, 19 Colo. 
534, 36 P 148. 

Del.—Hays v. Johnson, 8 Del. 219; 
Wilds v. Wilds, 8 Del. Ch. 368, 68 A 
447 (old age); Hall v. Stout, 4 Del. 
Ch. 269; Hickman v. Hickman, 1 Del. 
Ch. 133. 

Ind.—Humbarger v. Carey, 145 Ind. 
324, 42 NE 749, 44 NE 302; Tullis v. 
Stafford, 134 Ind. 258, 33 NE 1023; 
Dare v. McNutt, 1 Ind. 148, ‘Smith 
30; Norris v. Norris, 3 Ind. A. 500, 28 
NE 1014. 

Md.—Goodman v. Wineland, 61 Md. 
449; Rymer v. Dulany, 1 Bland 238, 
note, 

Mass.—Blanchard v. re St. R. 
Co., 186 Mass. 582, 72 NE 94. 

Mich. —Styles v. Decatur, *b1 Mich. 
443, 91 NW 622, 

Minn.—Davison v. Sherburne, 57 
Minn. 355, 59 NW 316, 47 AmSR 

618; Atkinson v. Nash, 56 Minn. 472, 
58 NW 39. 

Mo.—Kirton v. Bull, 168 Mo. 622, 68 
SW_ 927, 

ae H.—Russell v. Fabyan, 35 N. H. 
159. 

N. Y.—Johnston v. Bush, 57 N. Y. 
633; Hebron v. Work, 101 App. Div. 
463, 92 NYS 149, 34 NYCivProc 134; 
Cheever v. Saratoga County Bank, 47 
HowPr 376; McCoskry’s Est., 10 NY 
CivProc 178, 5 Dem. Surr. 256. 

N. C.—Meekins v. Norfolk, ete., R. 

'Co., 186 N.C. 1, 48 SE 501 

Va.—tTaylor v. Mallory, 96 Va. 18, 
30 SE 472. 

Eng.—Warner v. Mosses, 16 -Ch. D. 
100; Fitzhugh v. Lee, Ambl. 65, 27 
Reprint 38; Ellice v. Roupell, 32 
Beav. 299, 307, 55 Reprint 117, 121; 
Wade v. Gwye, Cary 40, 21 Reprint 
22; Pond v. Dimes, 3 Moore & S. 161, 
30 BCL 494; Cann vy. Cann, 1 P. Wins. 
567, 24 Reprint 520; Philips v. Carew, 
1 P. Wms. 117, 24 Reprint 318; Mason 
v. Goodburne, Rep. t. Finch 391, 23 
Reprint 214; Angell v. Angell, 1 Sim. 
& St. 83, 1 EngCh 83, 57 Reprint 33; 
Rowe v. , 13 Ves. Jr. 261, 33 Re- 
print 292; Shelley v. —,, 13 Ves. SDs 
56, 33 Reprint 215; Bellamy yv. Jones, 
8 Wes- Tr. 8), :32 Reprint 261. 

C.—Montreal Bank v. Horne, 6 

B. ra 68. 


PER Te ees v. Johnson, 2 Ont 


WR 
[a] Applications of rule.—(1) In 


This rule does not apply unless 
he is thereby actually disabled so as to prevent his 
The condition of the witness 
must be dangerous? and of a continuing nature.® 

It has been held that the testimony of a ‘physician, 
that, by reason of the age and infirmity of the 
witness personal attendance at the trial should not 
be required, although it would not necessarily be 
followed by injury, is sufficient to authorize the 
On the other hand, it has 
been “held that a deposition is not proper where | 
the witness is physically able to attend, although 
a physician testifies that such attendance would 
involve great danger of aggravation of nervous 


F. Exclusive Knowledge of Witness. In 
the chancery courts of England, depositions of a 
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witness is sick, 


criminal ease.?® 


an action for personal injuries, if the 
presiding judge finds that plaintiff 
is unable to testify, except in a re- 
clining position, and that she can 
testify in this way, whether it is the 
duty of the judge to permit her to 
be brought before the jury upon a 
stretcher, instead of testifying by 
deposition, quere? Blanchard  v. 
Holyoke St. R. Co., 186 Mass. 582, 72 
NE 94. (2) Depositions could be read 
of a witness who had been physically 
unable to leave her home for three 
and a half years, and of another wit- 
ness who, although having been in 
court, had been taken sick and had 
left the court room and was unable 
to return. Kirton v. Bull, 168 Mo. 
622, 68 SW 927. (3) The deposition 
of a witness who has been adjudged 
unable to talk and physically unable 
to remain in court is admissible in 
evidence. Willefcrd v. Bailey, 132 
N. C. 402, 43 SE 928. 

[b] Own deposition—A party to 
the suit may have his own deposition 
taken as an aged and infirm per- 
son. Farmers’ L, & T. Co. v. Siefke, 
144 N. Y. 354, 39 NE 358, 1 AnnCas 
159; Jarvis v. Brennan, 33 NYS 723, 
24 NYCivProc 383. 

[ec] In Rhode Island, the taking 
of the deposition of a witness who 
is absent on account of sickness is 
within the discretion of the court. 
Baer v. Rhode Island Co. 68 A 
425. 
{d] In England (1) the rule is 
that the witness must be seventy 
years old. Bidder v. Bridges, 26 Ch. 
D. 1 [aff 53 L. J. Ch. 479]; Fitzhugh 
v. Lee, Ambl. 65, 27 Reprint, 38; 
Prichard v. Gee, 5 Madd. 364, 56 Re- 
print 934. (2) When over seventy 
the order for leave to examine is 
granted as of course. Rowe v. ’ 
13: Ves. Jr. 261,33 Reprint 292. (3) 
The age limit has sometimes been 
dispensed with. Fitzhugh v, Lee, 
Ambl. 65, 27 Reprint 38 (where the 
rule reqtiring the witness to be sev- 
enty years of age was dispensed with 
in the case of the surviving witness 
to a will, upward of sixty years old, 
afflicted with gravel, and the parties 
residing in Virginia, the chancellor 
saying: “The parties living in Vir- 
ginia, is a favorable circumstance; 
for it would be long before they could 
be served with process, and possibly 
when they were, might not pay re- 
gard to it’). 

6 Johnson v. New Home Sewing 
Mach. Co., 62 App. Div. 157, 70 NYS 
875; Montgomery v. Knickerbacker, 
43 NYS 787; Lund v. Dawes, 41 Vt. 
370; Taylor v. Mallory, 96 Va. 18, 30 
SE 472; Bellamy v. Jones, 8 Ves. Jr. 
31, 32 Reprint 261. 

[a] Where the witness departs 
from the county, an order to take his 
deposition on the ground that there 
is good reason to believe that he can- 
not attend within a reasonable time 
on account of age, sickness, or in- 
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single witness, sometimes of two, may be taken de 
bene esse, where the knowledge of the matter rests 
wholly with the witness or with two witnesses. This 
practice is indulged in view of the general uncer- 
tainty of human life, and it is not necessary that 
the witness should be old or infirm.1? 
has never been generally adopted in this country by 
courts of law,'* although it has been recognized to 
some extent by statute.*+ 

[$ 20] G. Special Circumstances. 
may be authorized by the special cireumstances of 
the particular case,'® such as the confinement of the 
witness in jail,'® the pendency of criminal proceed- 
ings against him,’ his engagement as attorney in 
another court,8 or his inability to furnish security 
for his appearance as a witness for the people in a 


This practice 


Depositions 


A foreign commission will issue to 


examine a witness absent in the war service of his 


firmity, should not be made, as the 
departure is an indication of an abil- 
ity to return. McCoskry’s Est., 10 
NYCivProc 178, 5 Dem. Surr. 256. 

{b] Sickness from childbirth.— 
The words “aged or infirm’ have no 
reference to a woman who has been 
confined in childbirth; such_ fact 
would not render her “infirm.” Davis 
Mei State, 64 Tex. Cr. 8, 141 SW 


7. Bellamy vy. Jones, 8 Ves. Jr. 31, 
382 Reprint 261. 

8. Carter v. Wakeman, 45 Or. 427, 
78 P 362. 

9. Norris v. Norris, 3 Ind. A. 500, 
28 NE 1014, 


10. MOTE OnAEES: v. Knickerbacker, 
43 NYS 787. 
11. Hall v. Stout, 4 Del. Ch. 269; 


Hickman v. Hickman, 1 Del. Ch. 133: 
Ellice v. Roupell, 32 Beav. 299, 307, 
318, 55 Reprint 117, 121, 125; Chol- 
mondely v. Oxford, 4 Bro. Ch. 157, 29 
Reprint 828; Hankin y. Middleditch, 
2 Bro. Ch.j/641, 29 Reprint 355; 
Brydges v. Hatch, 1 Cox Ch. 423, 29 
Reprint 1231; Pearson v. Ward, 1 Cox 
Ch. 177, 29 Reprint 1116, 2 Dick. 648, 
21 Reprint 424; Shirley v. Ferrars, 
Mosely 389, 25 Reprint 456, 3 P. Wms. 
77, 24 Reprint 976; Angell v. Angell, 
1 Sim. & St. 83, 1 EngCh 83, 57 Re- 
print 33; Rowe v. ——, 13 Ves. Jr. 
261, 33 Reprint 292); Shelley v. 
13 Ves. JIT D6 N33 Reprint 215; Bel- 
lamy v. Jones, 8 Ves. Jr. 31, 32 Re- 
print 261. 

12. Pearson v. Ward, 1 Cox Ch. 
177, 29 Reprint 1116, Dick. 648, 21 
Reprint 424; Shirley vy. Ferrars, 
Moseley 389, 25 Reprint 456, 3 P. 
Wms. 77, 24 Reprint 976. 

13. Carloss v. Colclough, 3 S. C. 
L. 462. 

14. See statutory provisions. 

[a] In Alabama.—Under statute, 
a deposition may be taken “where the 
claim or defence, or a material part 
thereof, depends exclusively on the 
evidence of the witness.” May v. 
May, 28 Ala. 141. 

15. See cases infra this section. 

16. Hayden v. Com., 140 Ky. 634, 
131 SW 521; Everett v. Tidball, 34 
Nebr. 803, 52 NW 816; Hopper v. 
Williams, 2 /PaLJR 447, 4 PaLJ 235. 
pare Mills v. Mills, 12 Ont. Pr. 

{a] Rule applied.—In an action of 
alimony the application of defend- 
ant, against whom plaintiff had in- 
stituted criminal proceedings for 
bigamy, to be examined abroad, was 
granted, the reason assigned by him 
for inability to attend the trial, 
namely, that he was afraid to return 
to the jurisdiction on account of the 
criminal proceedings being held suf- 
Pe Mills v. Mills, 12 Ont. Pr. 


Huffman v. Barkley, 17 S. C. 


"19." Peo. v. Lee, 49 Cal. 37; State | 
v. Zarlenga, 14 Ida. 305, 94 P 55. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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country.2° A deposition may be taken where it ap- 
pears that the witness is a female,*! is a practicing 
And, generally, a deposi- 
tion may be allowed where the justice of the case 
requires that the testimony be taken in this form.*4 
Thus it has been held that a commission may issue 
to determine the accuracy of accounts,?> when there 
is the necessity of access to books in another juris- 
diction,?® to determine the nationality of a vessel 
seized by customs officers,?7 to examine as to the 
extent of the jurisdiction of a foreign court,”® al- 
though not as to its original constitution,?® and to 
prove foreign unwritten laws,°° but that a commis- 


physician,?? or is deaf.?® 
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sion will not be granted for the purpose of ques- 
tioning a foreign judgment,*! or to obtain testimony. 
to be used on a reference to ascertain the proper 
amount of alimony to be paid upon the reversal of 
so much of a decree for divorce as fixed the amount 
of permanent alimony.’? 
venience incident to the procurement of the per- 
sonal attendance of the witness may be considered,°5 
but do not alone necessarily require the issuance of 
the commission.** 
ficer may be taken when his absence is caused by 
official duty,®> and the same has been held of an 
employee of the United States navy.8¢ 


The expense and incon- 


The deposition of a publie of- 


Vv. ACTIONS AND PROCEEDINGS IN WHICH TAKEN 


[§ 21] A. Civil Actions. 


whether at law or in equity.%* 


20. Kaye v. Burnsland Addition, 
Ltd., (Alta.) 24 DomLR 232, 31 West 
LR 689, 8 WestWkly 1064 [dist Park 
v. Schneider, 5 Alta. L. 423, 6 DomLR 
451, 22 WestLR 70]. 

21. Powell v. Augusta, etc., R. Co., 
77 Ga: 192,.8 SE 757; Hewlett v. 
Cogeee: 68 Miss. 708, 9 S 885, 13 LRA 

22. Alexander v. 
Branch Bank, 5 Ala. 465. 

23. Hussey v. Bodkin, 2 Hog. 214. 

24. U. S.—Zych v. American Car, 
ete., Co., 127 Fed. 723. 

D. C.—Kelly v. Moore, 22 App. 9 
vel 196 U. S. 38, 25 SCt 169, 49 L. ed. 


N. Y.—Hancock v. Oxford First 
Nat. Bank, 98 N. Y. 82; Automobile 
Club v. Canavan, 128 App. Div. 426, 
112 NYS 785; Peo. v. Goodman, 43 
Mise. 508, 89 NYS 522. 

Eng.—In re Mysore West Gold Min. 
Co., 42 Ch. D. 535; Warner v. Mosses, 
16 Ch. D. 100; Blackwood v. Bur- 
rowes, 4 Ir. Eq. 609; Shelley v. J 
13 Ves. Jr. 56, 33 Reprint 215. 

Sask.—Palo Alto First Nat. Bank 
v. Kruse, 8 Sask. L. 168, 23 DomLR 
684, 8 WestWkly 556; Coristine, Ltd. 
v. Haddad, 8 Sask. L. 3, 21 DomLR 
350, 30 WestLR 849, 8 WestWkly 445. 

[a] Tlustration. — Plaintiff's affi- 
davit showed that the action was to 
recover money overpaid to defend- 
ant, by mistake, for work performed, 
that the witness sought had been in 
charge of the work,.in payment for 
which the overpayment was made, 
and in a former action by defendant 
against plaintiff the witness was an 
important witness for plaintiff, but 
had evaded service of subpcena, and 
that defendants had refused to give 
any information as to his where- 
abouts, but plaintiff had located him, 
and requested an order for his exam- 
ination. It appeared that the wit- 
ness would only have to cross a river 
to be in another state, so as to evade 
summons. It was held that, while 
it would not be enough to show that 
the witness sought to evade service 
by subpcena and the special circum- 
stances to justify the order must 
be such as to justify the reading of 
the deposition under the statute, yet 
the witness, being shown to be. hos- 
tile and under the control of defend- 
ants, so that it was probable that his 
testimony could not be obtained at 
the trial, plaintiff was entitled to the 
order for examination. Automobile 
Club v. Canavan, 128 App. Div. 426, 
112 NYS 785. 

(b] Hostility of  witness.—(1) 
Close relations between the witness 
and the applicant’s adversary do not 


Montgomery 


\ , 


5 


Generally, 
tions may be taken and used in all actions or suits, 
Thus depositions 
may be taken in qui tam actions;** in an action to 
_recover a statutory penalty ;*° in an action against a 
corporation;*® in an injunction “proceeding;*! in a 
foreclosure suit ;4* in an issue out of chancery to try 
the validity of a will;** on the trial of a feigned 
issue out of chancery ;** in an interpleading proceed- 
ing;*> and in proceedings for accounting by personal 


| 


deposi- 


alone constitute “special  circum- 
stances” authorizing the taking of his 
deposition. Harburger v. Westches- 
ter F. Ins. Co., 167 App. Div. 1, 152 
NYS 272. (2) But the hostility of 
the witness may be considered to- 
gether with other circumstances. 
Automobile Club v. Canavan, 128 App. 
Div. 426, 112 NYS 785. 

25. Parker v. Peet, 1 DeG. & Sm. 
216, 638 Reprint 1039; Re Imperial 
Land Co., 37 L. T. Rep. N. S. 588; 
Arnoldi v. Cockburn, 11 OntWR 109; 
Lewin vy. Cheeseworth, 6 OntWR 


481. 

26. Jaffe v. Weld, 167 NYS 1039; 
Haefner vy. Ins. Co., 20 Pa. Dist. 952; 
Woods-Norris Co. v. Cobalt Nipigon 
Syndicate, 11 OntWR 733. 

[a]. Where books and papers are 
in a foreign jurisdiction and subject 
to the orders of a court therein.— 
Where books and papers containing 
entries with respect to the facts es- 
sential to a recovery in an action by 
a trustee in bankruptcy in an action 
in a court of a state other than the 
one in which he was appointed are in 
his custody and control, but are in 
the state where he was appointed, 
and he is subject to the orders of the 
federal court with respect to them, 
the remedy of defendant is by a com- 
mission, probably an open one, to 
examine the trustee and to have the 
books and papers produced and 
proved, and copies of them annexed 
to the return, and is not by an or- 


der for inspection and _ discovery. 
Jaffe v. Weld, 167 NYS 1039. 
27. Laragoity v. Atty.-Gen., 2 


Price 172, 146 Reprint 58. 

28. Gage v. Stafford, 2 Ves. 556, 
28 Reprint 354. 

29. Gage v. Stafford, 2 Ves. 556, 
28 Reprint 354. 

30. Boyes v. Bossard, 87 App. Div. 
84 NYS 563. 

Martin v. Nicolls, 3 Sim. 458, 
6 EngCh 458, 57 Reprint 1070. 

32. Forrest v. Forrest, 16 N. Y, 
Super. 661, 9 AbbPr 289. 

33. Lawson v. Vacuum Brake Co., 
27 Ch. D. 137; Thompson v. Hender- 
son, 9 B, C. 540; Cranstoun vy. Bird, 
56 B. C. 140; Carbonneau v. Letour- 
neau, (Yukon) 38 WestLR 219; 
Stearns v. Kimmell, (Yukon) 1 West 
LR 390. 

34. English v. English, 13 S. C. L. 
288 (president of bank residing with- 
in forty miles); Macaulay v. Glass, 
47 Sol. J. 71; Toronto Carpet Mfg. 
Co. v. Ideal House Furnishers, 20 
Man. 571, 17 WestLR 621; Western 
Iron Co. v. Reedy Co,, (Man.) 33 
WestLR 915; Porter v. Boulton, 15 
Ont. Pr. 318. 


representatives.*® 

Under the federal statutes. At one time the prac- 
tice prevailed, of taking depositions de bene esse in 
the supreme court,‘? but subsequently this practice 
was held improper, it being pointed out that deposi- 
tions in the supreme court could be taken only under 
the rules of that court.‘§ 
must have jurisdiction of the cause in which the 
depositions are to be used.*® 
statute giving the circuit court jurisdiction of ap- 


In any ease the court 
Under the former 


ap Mushrow v. Graham, 2 N. CG. 

36. Golding v. Steamer America, 
20 La. Ann. 455. 

37. U. S.—Buckeye Powder Co. v. 
Hazard Powder Co., 205 Fed. 827; 
Stegner v. Blake, 36 Fed. 188. 

Me.—Ocean Ins. Co. v. Bigler, 72 
NE 469. 

Mass.—Cobb v. Rice, 180 Mass. 231. 

Mich.—Brown v. Watson, 66 Mich. 
223, 38 NW 498. 

Mo.—State v. Burney, 193 Mo. A. 
326, 186 SW 23. 

N. Y.—Crane v. Evans, 18 AbbNCas 
444, 12 NYCivProc 445. 

S. C.—In_re Percival, 98 SH 248. 

And see Equity [16 Cye 876]. 

[a] Proceedings before mayor.— 
Depositions may be taken without 
the state in an action pending before 
a mayor having the jurisdiction and 
powers of a justice of the peace, 
Reeves v. Allen, 42 Ind. 359. 


{b] In Maine, a commission to 
take depositions in perpetuam may 
issue, although all adverse parties 


are nonresidents of the state. Ocean 
Ins. Co. v. Bigler, 72 Me. 469. 

hh Moses v. Gunn, 1 Root (Conn.) 
89. Indiana Millers’ Mut. F. Ins. 
Co. v. Peo., 65 Ill. A. 355 [aff 170 Ill. 
474, 49 NE 364]. 

Sow Eastman v. Coos Bank, 1 N. H. 


41. Rancour’s Pet., 66 N. H. 172, 
20 A 930. But see Tuttle v. Pockert, 
147 Iowa 41, 125 NW 841 (holding 
that, under a statute providing that 
an action to enjoin the illegal sale 
of intoxicating liquors shall be tried 
at the first term of court after due 
service of notice of the commence- 
ment thereof, defendant is not en- 
titled to present his evidence by dep- 
ositions as a matter of right, since 
that would generally result in post- 
poning the trial over at least one 
term in direct violation of such sec- 
tion). 

42. Lombard v. Thorp, 
220, 30 NW 490. 

43. Green v. Green, 5 Oh. 278. 

44. Lockyer v. Lockyer, 1 Edm. 
Sel. Cas. (N. Y.) 107. 

45. Canada Permanent Bldg. Soc. 
v. Forest, 6 Ont. Pr. 254. 

46. In re Killan, 172 N. Y. 547, 65 
NE 561, 63 LRA 95 [rev 66 App. Div. 
$12, 72 NYS 714] 173 N. Y. 641 mem, 
66 NE 1111 mem. 

The Argo, 2 Wheat, (U. S.) 
. ed. 241. 

48. The Argo, 2 Wheat. (U. S.) 
287, 4 L. ed. 241. 
eee U. S. v. Hom Hing, 48 Fed. 

a 
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authorized in civil causes generally.** Accordingly 
it has been held that depositions may be taken and 
used in contempt proceedings ;*4 in a proceeding for 
the discovery of the assets of an estate;°> in bas- 
tardy proceedings;** in lunacy proceedings;®? in 
garnishment proceedings ;®§ in bankruptey proceed- 
ings;*®* in proceedings for the appointment of a 
receiver;*® in proceedings in probate or surrogate 
courts;"* in proceedings on return to a writ of 

_habeas corpus; on a petition for abatement of 
taxes;™* on a motion for a new trial; on an ap- 
peal from an order of filiation and maintenance; 
on the trial of an election petition;™® on a sum- 

| mary application to set aside proceedings on the 
ground of bad faith in establishing them; in pro- 
ceedings involving escheat and conflicting claims of 
alleged heirs;*S in proceedings under a workmen’s 
compensation act;*® and in proceedings to disbar an 
attorney.S° Where a special appearance is entered 


peals in eustoms eases,°° that court had no power to 
issue commissions in so-called ‘‘appraisers’ ap- 
peals.’’*+ An investigation by a foreign judge as 
to an alleged smugg zling transaction is not within a 
statute providing that the testimony of any witness 
residing in the United States may be obtained by 
commission or letters rogatory, to be used in a suit 
for the recovery of money or property pending in 
any court in a foreign country, when the govern- 
ment of that country is a party or interested in the 
suit 

[§ 22] B. Special Proceedings.** Statutes au- 
thorizing depositions in actions eonfer no right to 
take them in special proceedings,** unless such pro- 
ceedings are given the status of actions.=® Sueh a 
statute dees not authorize depositions in proceed- 
ings to examine a party to an action for the pur- 
pose of procuring his testimony te be used on a 
special motion ;>* in proceedings where trustees are 
appointed under the statute against an absconding 
debtor and the latter desires to controvert the claims 
of ereditors;>* in proceedings to disbar an attor- | 
ney;5S in supplementary proceedings;*® or m a | 
statutory proceeding before a referee, in the nature 
of an arbitration.®® Nor is the power to issue a com- 


appearance stricken out on a motion, the court can- 
not order a commission to take testimony for the 
purpose of ascertaining whether the general ap- 
pearance was authorized, as such an order presup- 
poses the entry of a general appearance and assumes 
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for the purpose of having an unauthorized general . 


mission to take depositions imphed from a power 
conferred upon a special commission to compel the 
attendance of and te examine witnesses,.™ 
positions may be taken in special proceedings when 
expressly authorized by statute,®? or when they are 


[a] Tlustration—A federal dis-| 
trict court has no power to issue a 
commission to take testimony to be| 
used Im an imvestigation before a} 
United States commissioner under | 
the Chinese Exclusion Act. U. S. v./ 
Hon Hing, 48 Fed. 635. 

50. See generally Customs Duties | 


U. S... 106 Fed. | 


Si. Bartram v. 


52. In re Letters Rogatory, s6|- 
Fed. 306. 

5S. Examination for purpose of! 
preparing pleadings see Discovery) 
§ 58. 
4 S& Im re Whitney, 


fal In Vermont, the provisions of | 
the statute relative to the taking of | 
depositions in civil causes do not ap-| 
ply to that class of cases of which | 
the supreme court has jurisdiction, | 
involving the trial of matters of fact 
on evidence, as granting divorces, es- | 
tablishing highways. granting new / 
trials on petition. and vacating levies 
of execution on real-estate. Briggs 
v. Green, 33 Vt. 565. 

55. Paddock v. Kirkham, 102 N. Y. 
597, S NE 214, 11 CivProe 50 [aff 38) 
Hun 376]. 

{a] Tilustration—Under 2 Rev. 
St. § 37, im respect to references of | 
disputed claims against executors, | 
previding that in cases of such refer-| 
enees the referees should have the 
same powers, and the same proceed- 
ings should be had in all respects as | 
if the reference had been made in an | 
action, it was held that a commis- | 
Sion could be issued to take testi- 
mony outside of the state for use in 
such a proceeding. Paddock v. Kirk- 
ham, 102 N. Y. 597, § NE 214, 11 Civ 
Proc. 50 [aff 38 Hun 376]; Deery v. 
Byrne, 120 App. Div. 7, 104 NYS 


- Andre. 9 AbbPr | 
CN, ¥.). 420, 18 HowPr 159. See gen- 
erally Discovery post. 

fa] Wlnstration—A statute which 
authorizes depositions to be taken 
in actions only, 
the taking of a deposition to be used 
on a motion by a person not a party 
to an action to be relieved from a 
Purehase made at a judicial sale. 


[§ 23] 
But de- 


Crane v. Evans, 18 AbbNCas 444, 12 


| N¥CivProe 445. 


eee In re Whitney, 4 Hill (N. Y.) 
533. 

58. Im re Attorney, 83 N. Y. 164. 
But see infra note 80. 

59. Morrell v. .Hey, 15 AbbPr 


CN. Y.) £30, 24 HowPr 48; Champlin | 


|v. Stodart, 64 HowPr (N. a 378; 
Sear. v. Colburn, 14 HowPr (N od 


“60. Wood v. as Ins. Co., 18 
Wend. CN. Y.) 646 

61. In re Martinelli, 219 Mass. 58, 
106 NE 557 (proceedings before in- 


| dustrial accident board). 
4Hih (N.Y) | 
| 597, & NE 214; Matter of Spencer, 137 | 


62. Paddock v. Kirkham, 102 N. Y. 


App. Div. 333, 122 NYS 190 (holding 
that disbarment proceedings were 
special proceedings). 

infra notes 64 et sea. 
63. See cases infra notes 64 et 
64. Una v. Dodd, 38 N. J. Eq. £60. 


Ss 


But see Gardner v. Roycrofters, 103 | 


NYS 637 (holding that an applica- 
tion for a commission to take testi- 


| mony of nonresident and absent wit- 


nesses material to a motion yet to be 
made to punish a party for contempt, 
upon which no_ issues have been 
joined. must be denied). 

65. Ex p. Gfeller. (Mo.) 77 Sw | 
552; Eckerle v. Wood, 95 Mo. A. 378, 
69 SW 45. 

66. State v. Hickerson, 72 N. C. 
aa Reg. v. Fletcher, L. R. iG GC 

67. State v. Dickman, 175 Mo, A. 
543, 157 SW 1012. 

6s. v. Galbraith, 2 Dall. (Pa.) 
78, I L. ed, 29T. 


coor In re Steel, ete., Co., 210 Fed. 
70. Robinson v. McConnell, 19 Oh. 
Cir. Ct. 716, 10 Oh. Cir. Dec. 797. 

71. Ill—Zeigler v. Illinois Trust, 
ete.. Bank, 245 Ill. 180, 91 NE 1041, 


And see cases | 


t 


28 LRANS 1112, 19 AnnCas 127 [rev . 


150 Til A. 85]; 
206 Tl. 352, 
Ky.—Moore v. Smith, 88 Ky. 151, 


In re Arrowsmith, 


will not authorize | 10 SW 380, 10 KyL 729. 


the very point in issue.S? 

C. Criminal Prosecutions, The use of 
depositions in criminal eases without defendant’s 
consent is not authorized by the common law,®? and 
the right to their use by the prosecution cannot be 


120 App. Div. 6, 104 NYS 836; Mat- 
ter of Wallace, 71 App. Div. 284, 75 


NYS 838; Paddock v. Kirkham, 38 
Hun 376 


peo re Irvine, 209 Pa. 321, °58 

But see Duckworth v. Hibbs, 38 
Ind. 78 (holding that, where a will 
is offered for ope before the clerk 
in vacation,*’depositions cannot be 
taken and .used to establish the due 
execution of the will). 

fa] MDustration.—A statute by its 
terms applicable to depositions in ac- 
tions, which by another section is ex- 
tended to surrogates’ courts and to 
“the proceedings therein, so far as 
they can be applied to the substance 
and subject-matter of a proceeding, 
without regard to its form,” author- 
izes the surrogate’s court to grant 
commissions to take testimony out of 
the state to be used in special pro- 
ceedings before it. In re Plumb, 
CN. Y.) 32 NE 22 [dism app 64 Hun 
317, 19 NYS 79,.22 NYCivProc 209]. 

72. Re Smart, 12 Ont. Pr. 2. 

73. Boston, ete. R. Co. v. State, 
7 N. H. 513, 77 A 996, 31 LRANS 
539, AnnCas1912A 382 

74 O’Connor: v. McLaughlin, 80 
App. Div. 305, 80 NYS 741; Lilewel- 
; lyn v. Levy, 33 WklyNC (Pa.) 310. 

75. Hildreth v. Hopewell -Tp. 
Overseers of Poor, 13 N. J. L. 5. 

76. Maclennan v. Bergin, 1 Hodg 
El (U._C.) 808. 

77. Pictou Bank v. Pugsley, 32 
N. B. 384. 
en In re Percival, (S. C.) 93 SE 

79. Tripodi v. West Canadian Col- 
lieries, 7 Alta. L. 167; Bodnar v. West 
Canadian Collieries, 5 Alta. L. 163. 

80. State v. Mosher, 128 Iowa 82, 
103 NW 105, 5 AnnCas 984; In re 
Wellcome, 23 Mont. 259, 58 P 711; 
Matter of Spencer, 137 App. Div. 330, 
122 NYS 190. 

Phe Woods vy. Dickinson, 18 D. C. 
82. Peo, v. Turner, 265 Ill. 594, 107 
NE 162; Peo. v. Restell, 3 Hill (N. Y.) 
289; Cline v. State, 36 Tex. Cr. 320, 


M.—Gildersleeve vy. Atkinson, 6/36 SW 1099, 37 SW 722, 61 AmSR 


N. M. 250, 27 P 477. 
N. Y.—In re Shannon, 180 App. Div. 
214, 167 NYS 472; Deery v. Byrne, 


850. And see Criminal Law § 2114. 
[a] Waiver.—aA stipulation waiv- 


ing all objections to the manner of - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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conferred by the legislature when the constitution 
secures to defendant the right to be confronted by 
the witnesses against him,®* although it has been 
held that a statute permitting defendant to take de- 
positions may condition such right upon his consent 
to depositions being taken by the state.8* In the 
absence of such a provision, it seems that the leg- 
islature may authorize such a practice.®® 
amendment to the constitution of the United States 
But even in the absence of 
constitutional inhibition, the state will not be al- 
lowed this privilege, unless it is clearly conferred 
The state, with the consent of defend- 
ant, may take depositions for use in the prosecu- 
tion,®® but it seems that a deposition taken without 
the consent of the accused cannot be used in his 
favor.6® Defendant cannot be forced to produce his 
evidence in the form of depositions;°° nor can they 


VI. PERSONS AND OFFICIALS 


A. Statutory Designation—1. 
The statutes generally specify the particular 
officials before whom depositions may be taken.°’ 
Among other officers vested by statute with this 
power may be mentioned a county clerk,°* a county 
judge,°® a justice of the peace,* a court commis- 
Sometimes the power 
is conferred in general terms upon any officer au- 
A notary public has 


does not prevent it,®® 


by statute.§7 


[§ 24] 


eral. 


sioner,’ and a notary public.® 


thorized to administer oaths.* 


taking depositions to be used against 
a person in disbarment proceedings, 
except only questions of relevancy 
and competency of the testimony, 
waives an objection on the ground 
that the proceeding is quasi crim- 
inal, and accused is entitled to be 
confronted with the witnesses, even 
if the objection would otherwise be 


Bape Ex p. Kindt, 32 Or. 474, 52 
83. ics Saag ar v. State, 89 
Ala.) 12,0 S 
fey "Kaelin: a Com., 84 Ky. 354, 


1 SW 594, 8 KyL 293. 

La—State v. Chambers, 44 La. Ann. 
603, 10 S 886. 

Mich.—Peo. vy. Sligh, 48 Mich. 54, 
11 NW 782. 

Miss.—Dominges v. State, 15 Miss. 
ake 45 AmD 815. 
men Y.—Peo. Restell, 3 Hill 

Pa.—Com. v. Zorambo, 205 Pa. 109, 
54 A 716. 

Tex.— Garza v. State, 43 Tex. Cr. 
499, 66 SW 1098; Cline v. State, 36 
Tex. Cr. 320, 36 SW 1099, 37 SW 
722, 61 AmSR 850. 

84. Butler vy. State, 97 Ind. 378. 
State v. Zarlenga, it Ida. 305, 
55; State v. Jones, 7 Nev. 408; 
v. Webb, 2 N. C. 103. 

State v. Jones, 7 Nev. 408. 
State v. Webb, 2 N. C. 103. 

88. Wightman v. Peo., 67 el 
Na Y.) ae State v. Bowen, 15 S.C. L 

54. 


89. Dominges vy. State, 15 Miss. 
475, 45 AmD 315. 

90. See Criminal Law § 2114. 

91. U. S—U. S. v. Thomas, ie BF. 
Cas. No, 16,476, 1 Hayw. & H. 24 

Ala.—Ex p. Harkins, 6 Ala. rh 41 
AmD 38. 

Ga.—McLane v. State, 4 Ga. 335 

265 Th. 594, 


Tll.—Peo. v. Turner, 
irae vy. Aenspacker, 130 La. 


Vv. 


107 NE 162. 


717, 58 S 520; State v. Fahey, 35 La. 
aaa 9° State v. Fulford, 33 La. Ann. 


rm a a v. State, 90 Md. 579, 45 
St. 
N. Y.—Peo. v. Squire, 3 NYSt 194, 
4°N.°Y. Cr. 582. 

Okl.—Westbrook v. State, (Cr.) 
172 P 464. 

Wash.—State v. Hunter, 18 Wash. 
670, 52 P 247; State v. Humason, 5 
Wash, 499, 32 P 111. 


DEPOSITIONS 


state.° 


The sixth 


tions.9% 


In Gen- 


Eng.—Reg. v. Upton St. Leonard, 
10 Q. B. 827, 59 ECL 827, 116 Reprint 
313; Anonymous, 19 Ves. Jr. 321, 34 
Reprint 536. 

{a] Ilustration—Where the ob- 
ject of a statute is to authorize the 
taking of a deposition for use on 
the trial of the indictment, it cannot 
be taken to be used on an inquiry 
into the sanity of defendant by a 
commission appointed by the court 
before the trial. Peo. v. Haight, 13 
en oh CONEY) T2973) Ne Y.1 Cr. 


State v. Murphy, 48 S.C. 1, 25 
SE 48. See Woodruff v. State, 61 
Ark. 157, 82 SW 102 (holding that 


; a deposition given in a civil cause by 


the state against defendant and his 
bondsmen is not rendered admissible 
on defendant’s prosecution for false 
pretenses growing out of the same 
matters by the fact that the de- 
ponent was summoned as a witness 
and is dead). 

93. State v. Hornsby, $ Rob. (La.) 
554, 41 AmD 305. 

94. State v. Fahey, 35 La. Ann. 
9, 11; State v. Fulford, 33 La. Ann. 


679. 

95. U. S.—uU. S. v. Cameron, 15 
Fed. 794, 5 McCrary 93. See also 
U. S. v. Wilder, 14 Fed. 393, 4 Woods 
475 (where the commission was is- 
sued, but the question whether tes- 
timony so taken would be admis- 
sible on the trial was not decided). 
hoes .—Giboney v. Rogers, 32 Ark. 


“ Cal. Saathte v. Lundquist, 84 Cal. 23, 
4p, t 
Fla, aaa on v. State, 21 Fla. 53. 


Seon Vv. Peo., $1; Til. 
Kan.—State v. McCarty, 54 Kan. 
52, 36 P 338 


Mich.—Peo. v. Howard, 50 Mich. 
239, 15 NW 101. 


Mo.—Welborn re Faulcomer, 237 
Mo. Pe 141 SW 3 
H—-State v. ‘Naud, 73 NL H. 


N. 
531, 63 A 67 

Okl. 3 Westbrook v. State, (Cr.) 172 
P 464. 

Tex.—Johnson v. State, 27 Tex. 758; 
Adams vy. State, 19 Tex. A. 250. 

Man.—Rex v. Roblin, 26 Man. 97, 
26 CanCrCas 222, 31 DomLR 724. 

But see U. S. v. Espinosa, 5 Porto 


Rico Fed. 598 (where it was said | 


that the federal statute regarding the 
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be taken in his behalf except by authority of stat- 
ute,*t unless he first procures the consent of the 
It has been held that where, under the 
state constitution, a person charged with a crime 
has the right to compulsory process to enforce the 
attendance of his witnesses within the state, but no 
legislative provisions have been made for the means 
of such enforcement, the court may, in his behalf, 
permit the taking of the depositions of witnesses 
within the state but beyond the reach of process,°* 
but not of witnesses outside of the state.®4 
many jurisdictions statutes have been enacted which, 
either expressly or by implication, permit defendant 
in a criminal ease to take a deposition in his 
own behalf.*° In the absence of statutory provisions 
authorizing it, defendant is not entitled to be fur- 
nished with money with which to procure deposi- 


In 


WHO MAY TAKE; COMPENSATION 


no such authority under the common law.® 
power in this regard is purely statutory,® and will 
not be enlarged by implication.’ 
deposition must be taken before an officer authorized 
by statute to take it.8 
missioner with authority to take depositions, ap- 
pointed to continue in office substantially at the 
pleasure of the governor, is not necessarily deprived 
of his powers by a subsequent statute authorizing 


His 
In any ease the 


It has been held that a com- 


taking of depositions was generally 
believed to apply only in civil cases). 
[a] In Canada, it has been held 


that it is better to allow defendant to 


take depositions than to run the 
risk of depriving him of proper evi- 
dence, the prosecution’s objections 
being saved for the trial. Rex v. 
Rispa, 9 OntWN 50, 26 CanCrCas 94. 

96. Nite v. State, 41 Tex. Cr. 340, 
54 SW 763. 

97. See statutory provisions. 

98. Pine Bluff, ete., R. Co. v. Mc- 
Caskill, 88 Ark. 177, 114 SW 208. 

99. Olmsted v. Edson, 71 Nebr. 17, 
98 NW 415. See Sheldon v. Wood, 
15 N. Y. Super. 267 [aff 24 N. Y. 607] 
(holding that, under a statute desig- 
nating among others justices of the 
supreme court and county judges as 
officials to whom application for an 
order to take depositions in per- 
petuam may be made, and providing 
that the examination may be ordered 
to be had before any officer to whom 
application might have been origin- 
ally made, where application is made 
to a supreme court justice, he may 
direct the examination to take place 
before a county judge qualified to act 
in the premises). 

1. Eslow v. Mitchell, 26 Mich. 500 
(holding that a deposition for use in 
a circuit court may be taken before 
a justice of the peace, in a county 
other than that in which the trial is 
to be had); Gordon v. Watkins, Sm. 
& M. Ch. (Miss.) 37 (holding that, in 
chancery, depositions may be taken 
before justices of the peace without 
commission and on notice). 


2. Hickman y. Painter, 11 W. Va. 
386. 

8. Petrie v. Columbia, etc., R. Co., 
27 S. C. 63, 2 SE 837. 


4. Wheeler v. Burckhardt, 34 Or. 
56 P 644. 
5. Midland Steel Co. v. Citizens’ 


nee Bank, 34 Ind. A. ‘107, 72 NE 
290. 
6. State v. Rood, (Mo. A.) 147 SW 


526; Ex p. Alexander, 163 Mo. A. 
615, 147 SW 521; In re Butler, 76 
Nebr. 267, 107 NW 572; Courtnay v. 
Knox, 31 Nebr. 652, 48 NW 763. 


7 ‘State v. Rood, (Mo. A.) 147 
SW 526: Ex p. Alexander, 163 Mo. A. 
615, 147 SW 521. 

8. McCoskry’s Est., 10 NYCivProc 


178, 5 Dem. Surr. 256 (proceedings 
for probate of will). 
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the governor to appoint a commissioner for a speci- 
fied term for the same district or territory.® 

The United States statutes designate the judicial 
officers, magistrates, and others before whom de- 
positions de bene esse may be taken for use in the 
federal courts,!° among them being a ‘‘justice’’ 
of the county court,'? the judge of a county court,’ 
the judge of a probate court, such eourt being a 
court of record and possessing a seal,'® a justice of 
the peace, if taken under a rule,'* or a notary pub- 
lie;® but not a judge of a city court,'® or a judge 
of a county commissioner’s court.’ 
torial court, following the federal admiralty prac- 
tice, a deposition for use in admiralty may be taken 


before a notary public."® 
[§ 25] 


in other states before persons 
depositions or administer oaths 
positions can be taken only by 


officer.*! 


9. Currier y, Boston, ete, R. Co,, 


$1 N. H, 209. 
10. U. S. Rev. St. § 863 (where it 


is provided that “the deposition may 
be taken before any judge of any 
court of the United States, or any 
commissioner of a circuit court, or 
any clerk of a district or cireuit 
court, or any chancellor, justice, or 
judge of a supreme or superior court, 
mayor or chief magistrate of a city 
judge of a county court or court of 
common pleas of any of the United 
States, or any notary public, not be- 
ing of counsel or attorney to either 
of the parties, nor interested in the 
event of the cause’), 


11. Smith v. Williams, 22 F. Cas, 
No, 18,127. 
12. Voce v. Lawrence, 28 F. Cas, 


No. 16,979, 4 McLean 208. 

13. Merrill v. Dawson, 17 F. Cas, 
No. 9,469, Hempst. 568 [aft 11 How, 
13 L. ed. 786). 
Banert v, Day, 2 F. Cas. No. 

886, 8 Wash, C, C. 248. 
15. Dinsmore v. Maroney, 7 F. 
No, 8,920, 4 Blatch?. 416, 


aS. 


16. Foreman v. Holmead, 9 F, Cas, 
No. 4,986, 6 Cranch C, C, 162, 
17. Garey vy. Union Bank, 10 FP, 


Cas. No, 6,241a, 8 Cranch C, C, 91 [alt 
5 Pet. 99, 8 L. ed. 60). 

18. Phelps v. Panama, 1 Wash, 
TT, 615 


Depositions in admiralty see Ad- 
miralty §§ 256-258, 

19. Midland Steel Co. v. Citizens’ 
Nat. Bank, 84 Ind. A, 107, 72 NW 290; 
Greene v, Tally, 89 S. C. 888, 17 SH 
779; Mattocks vy. Bellamy, 8 Vt. 468; 
Pike v. Blake, 8 Vt. 400; Patterson 
v. Patterson, 1 D. Chipm. (Vt,) 200. 

20. Cal.—McCann v, Beach, 2 Cal, 
oA} King v. Green, 7 Cal, A. 473, 
P 


77. . 
a aay ae ne v. Wilson, 84 Ind. 


Ky.—Watson vy. Stucker, 56 Dana 
581. And see Lockwood vy, Brush, 6 
Dana 488 (waiver of requirement of 
two justices), 

Mad.-—Crichton vy. Smith, 84 Md, 42, 
eihiinee—Regan v. Cargill, 24 Miss, 

Mo,—State v. Burney, 198 Mo, A. 
826, 186 SW 23. 

Mont.—-MeCormick —v, 
Mont, 158. N 

Nebr,—Starring v, Mason, 4 Nebr, 


sie Y.—In re Clark, 1 Tuck. Surr. 
aN C.—Blount v. Stanley, 8 N. C, 
Oh.—Gibson v. MeArthur, 5 Oh, 


Largey, 1 


2. Depositions in Other Jurisdictions. 
Some statutes provide for the taking of depositions 
empowered to take 
therein.’ 
officials of the kind 
or class so designated,?° and it is immaterial that no 
objection was made to the official character of the 
Tt has been held that depositions taken in 
another state before an officer not empowered by the 
laws thereof to take depositions may be read if they 


DEPOSITIONS 


In a terri- 


Such de- 


829; Matter of Herckelrath Nst., 5 

OhS&CP 566, 7 OHNP 587. 
Tenn,—Carter v. Ewing, 1 Tenn, 

Ch, 212, 

_ Tex.—Porter v. State, 80 Tex. Cr. 

240, 1909 SW 169; Lieupo v. State, 28 


Tex, A. 179, 12 SW 588. 

Bng.—Levitt v. Levitt, 2 Hem. & 
M. 626, 71 Reprint 606, 

[a] Clerk of court.—A deposition 


taken before a “county clerk” is not 
taken before the clerk of a court of 
record, where it does not appear 
that he is the clerk of a county 
court, Bolds v. Woods, 9 Ind. A, 657, 
86 NE 938, 

[b] Deputies and assistants.—(1) 
A statute empowering the clerk of a 
court to take depositions does not 
confer the like authority on the dep- 
uty clerk, Hartman v. Hartman, 15 
Kyl 3868; Urquhart v. Burleson, 6 
Tex. 602; Hughes v. Prewitt, 6 Tex. 
264. (2) Where assistants to a sur- 
rogate are authorized to administer 
and ceortify oaths, if depositions are 
reduced to writing and the jurat 
signed by an assistant, the presence 
of the surrogate is constructive and 
sufficient to satisfy the statute re- 
quiring witnesses giving their depo- 


sitions on probate of a will to be 
examined before him, In re Clark, 
1 Puck. ‘Surr. <N.¥.) 118. 


te] Notary public.—Code Cr, Proc, 
1911 art 820 does not authorize a no- 
tary public in another state to trike 
depositions of residents thereof in 


criminal cases, Porter vy. State, 80 
Tex. Cr, 240, 190 SW 159. : 

21. Thompson vy, Wilson, 84 Ind. 
22. Bostwick v.: Lewis, 1 Day 
(Conn,) 88; City Bank v. Young, 43 
N. H. 457, 

23. George v. Nichols, 82 Me, 179. 

24. See statutory provisions; and 


Savage v. Birekhead, 20 Plek, CMass.) 
167; Adams v. State, 19 Tex, A, 250. 

a5. MoCandlass vy. ‘' Polk, 10 
Humphr, (Tenn,) 617, 

a6. Townshend v. Dunean, 2 Bland 
(Md,) 45; State vy. Burney, 193 Mo, 
A, 326, 186 SW 28; Kerehner v, Reilly, 
72 N. GC, 171;. MeGuire v.. Pleree, 9 
Gratt, (60 Va.) 167, 

Designation of commissioner in 
commission seo intra i 118, 

Neoessity of exeoution of commisn- 
om by person named soo infra § 
83, 


a7. Stato v. Burnoy, 1938 Mo, A. 
826, 186 SW 33; Harris v, Wilson, 2 
Wond, (N, ¥.) 627 


a8. ‘Troup v. Haight, 6 Johnna. Ch. 
CN. Y.) 885; Owings v. Turner, 48 


[§§ 24-26 


would be admissible if taken within the state.?# 
On the other hand, it has been held that it is not 
necessary that a magistrate before whom depositions 
are taken in another state should be a commissioner 
appointed so to do by the duly constituted authority 
of the state of the forum.*% 
an American consul residing in a foreign country 
and duly aceredited there is authorized to take 
depositions in such country.24 The power of a com- 
missioner appointed by the state of the forum to 
take affidavits in another state has been held to in- 
clude the power to take depositions.*® 

[§ 26] B. Special Appointment or Designation 
—l. In General, According to the practice in some 
jurisdictions, the court in which the action is pend- 
ing may appoint deposition commissioners,?° se- 
lected by the party suing out the commission,?? 
or by both parties,?® or nominated by agreement be- 
tween the parties.” Such commissioners are not the 
agents of the parties who nominate them.®° A com- 
mission is not invalidated because the commissioner 
was suggested by the witness examined.*! 
been held that an order to take depositions, directed 
{o a principal officer, may be taken by his deputy.*? 
Tt has also been held that a deposition noticed to be 


In some jurisdictions, 


It has 


Or. 462, 87 P 160; Lowry’s Hst., 4 Pa, 
Dist, 691, 17 Pa. Co. 181; Tussey v. 
Behmer, 9 LancBar (Pa,) 45; Nicol 
v. Alison, 11 Q. B, 1006, 63 BCL 1006, 
116 Reprint 749; Turner v. Burleigh, 
17 Ves. Jr. 364, 84 Reprint 1387. 

[a] Waiver.—(1) Defendant's neg- 
lect, after receiving notice of the 
name of plaintiff's commissioner, to 
name another commissioner is a 
waiver of his right to have two com- 
missioners, and constitutes a consent 
to the execution of the conrmission 
by the one named. Cover v. Smith, 
82 Mad, 586, 34 A 465; Billingslea v 
Smith, 77 Md. 604, 26 A 1077. (2) 
Plaintift applied for a commission 
and named a commissioner, but de- 
fendant failed to name one, where- 
upon the commission issued to the 
commissioner designated, and was 
executed and returned by him, and 
filled in the case, Defendant after- 
ward filed affidavits and made mo- 
tions for various purposes, filed 
amended pleas, and demanded a bill 
of particulars, was held that 
whatover objection he had to there 
being but one commissioner was 
yay eht Sewell v. Gardner, 48 Md. 

8. 

{b] Service on commissioners.— 
Where the practice was to appoint 
four commissioners at the instance 
of each party, with the view of ob- 
taining the execution of the com- 
mission, although some of the Ar 
pointees could not serve, it was held 
that plaintiff? might serve any two 
of defendant’s commissioners whom 
he might choose, and was not re- 
quired to serve the two designated 
by defendant tor service, Anonyme 
ous, 3 Atk, 638, 26 Reprint 1165. 

a9. Nicol) v. Alison, 11 Q, B, 1006, 
63 WCL 1006, 116 Reprint 749; Thorn 
v. Phillips, 1 Dowh P. CG. 66. 

80. Gilpins v. Consequa, 10. FF, 
Cas. No, 5,462, Pet. C, C, 85, 8 Wash. 
CG, GC. 184; Machine Co, v. Shillow, 14 
LaneBar (Pa.) 58; Millville Mut, M, 
& BP, Ins, Co. v. Driscoll, 11 Can, 8, C. 
1838, 188, 

“Though the commissioners are 
named one by each party, when the 
commission is issued to the commis- 
sloners so named do they not be- 
come offloers of the Court and in no 
sense agents of the parties, but both 
alike bound duly and properly to exe- 


cute the commission, entirel irro= 
apootive of either party.” Hiville 
Mut. M, & FB, Ins, Co. vw. Driseoll, 
supra, 

Si. 


pr innay v. Mold, 17 NYS 890. 
82. Richards y, Anclont Order of 


For later cases, developments and changes in the law soe cumulative Annotations, same title, page and note number, 


§§ 26-28] 


taken before a judge may be taken before the clerk 
of his court, where both officers have the like au- 
thority in the premises, and the statute does not 
require that the officer should be specified in the 
notice.** Depositions taken before a certain officer 
by stipulation of the parties are evidence, not by 
virtue of any authority of the notary to act as com- 
missioner, but by force of the stipulation and his 

ower to administer oaths under the statute.S* 

hen appointed by a foreign court to execute a 
commission within the state, the commissioner de- 
rives his authority primarily from the foreign state 
and ecourt;*> and a commissioner appointed by the 
court of another state, in which the action is pend- 
ing, is appointed under the authority of that state 
within a provision that depositions may be taken 
within the state before commissioners appointed un- 
der authority of the state or government in which 
the suit is pending.*® Where the magistrate before 
whom depositions were to have. been taken dies, 
they may be taken before the magistrate to whom 
the docket of the deceased magistrate is trans- 
ferred.8? The appointment of a commissioner to 
take testimony in chancery will not preclude the 
chancellor from taking depositions to be used on the 
hearing.’§ 

In England, instead of commissioners the court 
may name special examiners to take depositions.®® 
A barrister chosen by the parties to take special 
evidence must be a special examiner.*® It has been 
held that a foreign court or the judges thereof may 


Foresters, 5 B. C. 59. 304. 8 OntWR 74 

[a] WWustration—A deposition de 45. 
bene esse, taken before a deputy reg- 
istrar, was admissible notwithstand- 
ing the order directed it to be taken 
before the registrar, since, under 
the statute, the registrar included 
any one of his deputies. Richards v. 
Ancient Order of Foresters, 5 B. CG. 


59. 
Mana Williams v. Chadbourne, 6 Cal. 
od. 
34. Crone v. Angell, 14 Mich. 340. 

35. Matter of Canter, 40 Misc. 126, 
81 NYS 3838 [rev on other grounds 82 
App. Div. 103, 81 NYS 416]. 

[a] pce of proof of author- 
ity.—Where neither the application 
nor the commission issued by a court 
of another state showed that the 
commission was intended to be exe- 
cuted in New York, it was held that 
the commissioner could not act in 
that state. Matter of Canter, 82 App. 
Div. 103, 81 NYS 416 [rev 40 Misc. 
126, 81 NYS 338]. 

- Com. v. Smith, 11 Allen 
(Mass.) 248; Benckenstein vy. Schott, 
92 Oh. St, 29, 110 NE 633. 

37. Phelps v. Young, 1 Ill. 327. 


officer 


ties). 
47. U. 
How. 346, 14 L. 


that 


208. 

39. In re Smith, L. R. 8 Eq. 23; 
London Bank v. Hart, L. R. Eq. 
467; Crofts v. Middleton, 9 Hare ap- 
pendix xviii, Ixxv, 41 EngCh appen- 
dix xviii, Ixxv, 68 Reprint 765, 800; 
Edwards vy. Spaight, 2 Johns. & H. 
617, 70 Reprint 1205; Lawrence v. 
Maule, 3 Wkly. Rep. 534. 

40. Reed v. Prest, 
dix xiv, 69 Reprint 318. 

41. Wilson v. Wilson, 9 P. D. 8; 
Lumley v. Gye, Bh, & ev ek Pare 
ECL 114, 118 Reprint 1083; Fischer 
v. Izataray, BE. B. & E. 321, 96 ECL 
321, 120 Reprint 528: Murray v. Law- 
ford, 6 Sim. 573, 9 EngCh 573, 58 Re- 
print 709. But see In re Boyse, 20 
Ch. D. 760 (where a commission to a 
foreign court was refused because, 
under the procedure, the witness 
would not be examined in the or- 
dinary way). 

42. Henderson v. Philipson, 17 


Jur. 615. 

43. v. Fortescue, Hardres 170, 
145 Reprint 436. 

44. Connolly v. Connor, 12 Ont. L. 


198; 


Lucas, 1 Mart. 
Blunt, 4 Mart. 67 


1 Kay appen- 


17 AmD 306. 


143 


47, 1 Wilcox 235. 
Overt. 393. 
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Connolly v. Connor, 12 Ont. L. 
304. 8 OntWR 74. 

46. Newton v. Brown, 1 Utah 287. 
See also State v. Cardinas, 47 
250 (where the court said that it 
would be difficult to find a satisfac- 
tory answer to an objection that a 
court could not authorize 
to take depositions who was not an 
authorized by 
though it was agreed to by the par- 


S.—Hoyt v. Hammekin, 14 
ed. 449; 
Consequa, 10 F. Cas. No. 5,452, Pet. 
Cc. C. 85, 3 Wash. C. C. 184; 

jeg ar crores v. Barclay, 15 Ala. 


Cal—Aleorn v. Gieseke, 158 Cal. 
396, 111 P 98 (holding that the stat- 
ute did not limit the court to ap- 
pointment of officials designated, and 
“commissioner” 
“commissioner of deeds,’ but a com- 
missioner appointed by the court). 

Colo.—Ford v. Rockwell, 2 


6. 
Ill.—Tompkins_ v. 
Til. 557, 100 NE 965, 
38. Martinez v. Lucero, 1 N. Ts v. Redman, 187 Ill. 
I 
| 


La.—Morrison v. White, 
Ann. 100; Bradford v. Cooper, 1 La. 
Ann. 325; Baum’s Succe., 11 Rob. 314; 
Skipwith v. His _ Creditors, 
Baine v. Wilson, 18 La. 59; 
Shipman v. Haynes, 17 La. 5038; Gor-|} 
don vy. Nelson, 16 La. 321; Harrison 
v. Bowen, 16 La. 282; Robertson v. 
N.S. 1875 


vf 

Md.—Gibson vy. Tilton, 1 Bland 352, 
eee ees v. Graves, 18 Pick. 

Mich.—McGeorge v. Walker, 65 
Mich. 5, 31 NW 601. 

N. C.—Hunt v. Williams, 

Pa.—Frank y. Colhoun, 59 Pa. 381; 
Smith v._ Cokefair, 
Machine Co. v. Shillow, 14 LancBar 
58; Melvin v. Handley, 6 LancLRev 

Tenn.—Clarissa 


48. Martin v. Peo., 77 Till. A. 311. 
49. Berghaus v. Alter, 
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be designated to take testimony,‘ and that commis- 
sioners need not be barristers.t2 If commissioners 
refuse to act, others may be appointed in their 


_ stead.ts 


In Canada. A master cannot issue a commission 
to take depositions before himself,‘ although the 
court may direct the depositions so to be taken 
where it is deemed advisable that the examination 
shall be held before him,*® 

{[§ 27] 2. Necessity of Official Character. Ex- 
cept in those jurisdictions where it is required by 
statute that the commission shall be directed to an 
official person,*® if the commission is direeted to a 
person by name, he derives his authority from the 
appointment, which carries with it all the powers 
necessary to execute the commission, including the 
power to administer oaths to the witnesses, and his 
official capacity is immaterial.47 But where a com- 
mission issues from a foreign court to a person not 
vested with judicial authority, the proceedings be- 
fore him, in the absence of statute, are voluntary.*® 

[§ 28] 3. Several Commissioners. Two or more 
commissioners may: be appointed;*® and generally, 
unless otherwise provided by statute, a commission 
directed jointly to more than one must be executed 
by all.6° This requirement, however, may be 
waived.®>!. It has been held that where it does not 
appear that a commissioner nominated by one party 
was not duly notified, the other party cannot object 
on the ground that such commissioner did not par- 


(Pa.) 386; Tussey v. Behmer, 9 Lanc 
Bar (Pa.) 45. 

Designation of commissioners see 
infra §§ 118-121. 

. Armstrong v. Brown, 1 F. Cas. 

No. 542, 1 Wash. C. C. 43; Guppy v. 
Brown, 11 F. Cas. No. 5,871, 4 Dall. 
410, 1 L. ed. 887; Munns v. De 
Nemours, 17 F. Cas. No. 9,926, 3 
Wash. C. C. 31; Montgomery St. R. 
Co. v. Mason, 133 Ala. 508, 32 S 261; 
Kingsbury v. Kimball, 32 Pa. 518; 
Marshall v. Frisbie, 1 Munf. (15 Va.) 
247. See also Hoofnagle v. Dering, 
1 Yeates (Pa.) 302 (holding that a 
commission to two cannot be exe- 
euted by one without notice by the 
acting commissioner to the other). 

51. Montgomery St. R. Co. v. Ma- 
son, 133 Ala. 508, 32 S 261; Syphers 
v. Meighen, 22 Pa. 125; Pigott v. Hol- 
loway, 1 Binn. (Pa.) 436; Gilbert v. 
Campbell, 12 N. B. 474. 
mean fa] Tlustrations.—(1) An objec- 
tion that a commission directed to 
two commissioners was executed by 
only one of them cannot be raised 
on the trial, when no objection was 
made within the time limited by the 
rules of court and the deposition was 
read on a former trial of the same 
cause. Syphers v. Meighen, 22 Pa. 
125. (2) Where a commission for the 
examination of witnesses abroad was 
issued directing the depositions to be 
taken before four commissioners, one 
of whom, although notified, did not 
attend, and the commission was exe= 
cuted by the other three, in the ab- 
sence of any protest at the time, or 
suggestion that defendant had been 
injured by its execution by three 
only, and where he had an _ oppor- 
tunity of applying at term to sup- 
press the depositions, but failed to 
do so, the court held that the objec- 
tion was waived. Gilbert v. Camp- 
bell, 12 N. B. 474. (3) Where one 
party to a joint commission named 
commissioners and gave their profes- 
sion and address, and the other mere- 
ly named the commissioners without 
identifying them or giving their. 
specific addresses, the commission 
was well executed by the commission- 
1j ers specifically identified, after an un- 
successful endeavor to find the oth- 
ers. Pigott v. Holloway, 1 Binn. 
(Pa.) 436. 


Tex. 


a person 


law to do so, 


Gilpins v. 


did not 


Colo. 


Tompkins, 257 


AnnCas1914B 


16 La. 


19 La. 


Dunn v. 


EAN. G. 


Bey ee One 20° 


v. Edwards, 


9 Watts 


DEPOSITIONS [§§ 28-30 
would authorize a presumption of bias or prejudice 
in favor of or against either party.SS A mere sug~ 
gestion of interest is insufficient; there must be an 
affidavit specifying the ground. se” Identity of name 
is not of itself sufficient to establish the fact that 
the commissioner before whom a deposition is taken 
is the same person who is shown by the papers in 
the cause to be an interested party.** A common 
interest between the commissioner and the party 
objecting on that ground is immaterial. A notary 
publie is not disqualified, because he is the book- 
keeper of one of the parties.®® Mere friendship 
to a party does not disqualify..? The night of the 
commissioner to act is not necessarily affected by 
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ticipate in the taking of the deposition.5®> Where by 
the terms of the commission the persons named are 
authorized severally to take the depositions, less 
than the whole number of the commissioners who 
are therein designated may act without the others.®S 
Under the statutes in some jurisdictions the com- 
mission may be executed by a majority of the com- 
missioners named,** or by not less than two,** or by 
any one of them,°* unless it contains an express 
direction to the contrary,** or unless the failure of - 
the nonparticipating commissioners to act is due to 
fraud** An agreement to waive statutory pro- | 
visions relative to the number of commissioners must | 
be strictly followed.5* 


[§ 29] C. Incompetency or Disqualification—1. | the fact that he took an affidavit of the witness, 
In General. A commission cannot be executed by a | filed in the ease, concerning the matters to be cov- 


ered by the depositions.“ A magistrate is not dis- 
qualified because one of the parties is a town in 
which he is a taxpayer."? In a suit brought by a 
county, depositions taken before a justice who is 
also clerk of the county commissioners may, in the 
absence of unfair action on his part, be offered in 
evidence.*S A minister to a foreign country may 
take the deposition of his personal attendant, the 
minister’s official position being deemed to be a 
guaranty of his impartiality and integrity. An 
objection on account of the interest of the com- 
missioner must be taken before the trial. 


such as a person not named in the comntission,®™ 
or too illiterate to read or write, or whose au- 


: 
| 
commissioner incompetent to act or disqualified,®° | 
The fact that a commis- | 


thority has terminated.® 
sioner, appointed by a foreign court to take a de- | 
position within the state, is a resident of the foreign | 
state is no reason for the refusal by the state court | 
of its aid in procuring the execution of the commis- 
sion.** 

[§ 30] 2. Interest or Bias—a. In General. No 
one can act as commissioner who directly or in- 
directly bears to either party such a relation as | 


52. Be ei v. George, 30 S. C. 526,! 401. teres v. Dudley, 15 App. 472. 

9 SE | 54 Stone v. Cannon, 17 Miss. 595./  Ga—Tillinghast y. Walton, 5 Ga. 
53. aia S.—The Griffin, ii F. Cas.; 55. Rooney v. Southern Blds., ete. | 385. 

No. 5,814, 4 Blatchf. 203 [aff 22 How. | Assoc., 115 Ga. 400, 41 SE 648. / Ind.—Knickerbocker Ice Co, 

491, 16 L. ed. 391]. 56. Purner v. Piercy, 40 Md. 212, | Gray, 165 Ind. 140, 72 NE 869, 6 tink 
Ala.—New Vv. Young, 144 Ala. 420, | 17 AmR 591; O'Brien v. Commercial! Cas 607 (Stenographer of party’s at- 


torney incompetent), 
Mo.—Redmond v. R, Co, 225 “Mo. 


721, 126 SW _ 159, 
H.—Whicher v. Whicher, 11 


39 S 201: Morton v. Clark, 10 Ala. A.| F. Ins. Co., 41 N. ¥. Super. 224. 

439, 65 S 408. ioe C8 ees | equity.—The statute per- 
Mad.—Cage v. Courts, 1 Harr. & M. | mitting either one of two commis- | 

239. | sioners to execute a commission is- 


N. Y.—Leetch vy. Atlantic Mut. Ins.} sued in an equity case applies as well | N. G4 


348. 
Co., 4 Daly 518. | to actions at law. Purner v. Piercy,| N. Y—Meean v. Adams, 45 Hun 
Pa.—Louden v. Blythe, 16 Pa. 532, | i. = 212, 17 AmR 591, } 189 


Cee Brien v. Commercial F, Ins. | .—Beck v. Bethlehem, 2 Pa. Co. 
Can.—Millville Mut. M. & F. Ins.| co Y. Super. 224. aie 
Co. v. Driscoll, 11 Can. S. C. 183. Se. 1 Oirien v. Commercial F. Ts. | Tex—Floyd v. Rice, 28 aks S41; 
Ont.— Darling v. Darling, 8 Ont. Pr.| Co., 41 N. Y. Super. 224. Clege v. Galt, ete. R. Co, Sw 
391. 59. Rooney v. Southern Bldg., ete., | ) lll [aff (Civ. Re) 1237 sw. 1098, 
[al Ilustration—wWhere a party,/ Assoc., 115 Ga. 400, 41 SE 648. 099, and quot Cyc]. 
when filing interrogatories, nomi-| 60. See cases infra notes 61-63. Eng.— Peacock's se, 9 Coke TQb, 
nated a person as one suitable to take/| 61. Willings v. Consequa, 30 F.| 77 Reprint 837; Cooke v. Wilson, 4 
the deposition of a witness, and the| Cas. No. 17,767. Pet. C. C. 301; Kroell | Madd. 380, 56 Reprint 745. 
adverse party, when filing Sc be State, 139 Ala. 1, 36 S 1025; Mary- {a] Interest in tion plain- 
interrogatories, nominated another, | land Ins. Co. v. Bossierre, 9 Gill & ‘J. | tiff—Where, in an action by a cor- 
the commission addressed to both, or) (Md.) 121. poration, it is agreed that a com- 
to such one or more of them as/| 62. Osten v. Carey, 23 Ga. 4 mission may be executed by a person 
should act, conferred authority on 68. Benedict v. Richardson, 68 / named, providing that he certifies 
either to take and certify the deposi- ) Hun 202, 22 NYS 839; Biencourt v./ that he is not interested in the suit 
tion. Morton v. Clark, 10 Ala. A. 439, | Parker, 27 Tex. 558. or in plaintiff as an officer, member, 
65 S 408. | {al TMlustrations.—(1) Where 2a 
{b] Under a commission ad- | commission issues to take the depo- 
dressed to two persons, (1) but in| sitions of several witnesses without! parties in the suit or interested 
terms authorizing them “severally”| the state, the commissioner’s au-/therein is insufficient. Rooney __ v. 
to take and certify the depositions, | thority expires on the return of his} Southern Bldg. ete. Assoc, 115 Ga. 


55 AmD 527. 


or otherwise, a certificate that he is 
not of counsel or kin to any of the 


either of them may act without the 
other. New v. Young, 144 Ala. 420, 
39 S 201. (2) A commission directed 
to two persons named, or either of 
them, authorizes the deposition of 
one to be taken by the other. Lons- 
dale v. Brown, 15 F. Cas. No. 8,492, 3 
Wash. C. C. 404. (3) Where the com- 
mission provided that, if either of 
two commissioners named were ab- 
sent, the other might execute it, and 
both were at the same place when 
the commission was received, but it 
Was executed by one in the absence 
of the other, in the absence of any 
proof of abuse or of any unfairness 
or partiality by the commissioner 
who acted, this was no ground for 
vacating the commission. Leetch v. 
eens Mut. Ins. Co., # Daly AN. Y.) 


[ce] Failure of ccmmissioner to at-_ 
tend.—One commissioner named in a; 


joint and several commission may 
execute it, although the commissioner 
of the other party fails to attend. 
Pennock v. Freeman, 1 Watts (Pa.) 


commission pursuant to the direction 


) thereon. and the filing of it with the 


clerk of the court from whence it is- 
sued, together with the depositions 
of a portion of the witnesses, and the 
commissioner has no power there- 
after to take the depositions of other 
witnesses named in the commission. 
Benedict v. Richardson, 68 Hun 202, 
22 NYS 839. _(2) Where the author- 
ity of a notary had terminated by his 
election and qualification as county 
clerk, the two officers being deemed 
incompatible, he had no authority as 
a notary to take a deposition. Bien- 
court v. Parker, 27 Tex. 558. 

64. Matter of Canter, 40 Misc. 126, 
81 NYS 338 [rev on another ground 
82 App. Div. 103, 81 NYS 416 (where 
Van Brunt, P. J., in concurring in 
the result, said that the foreign court 
could not confer on a foreigner the 
right to exercise semijudicial func- 
tions within the state)]. 
duank U. S—Hacker v. U. S. 37 Ct. 


D. C—Massachusetts Mut. Acc. 


400, 41 = 648. 
b] ——A_ for- 


C 
eign Hotes who is hostile to the party 
procuring the commission may be 
omitted, and the foreign court re- 
quested not to permit him to take 
part in the examination. Valentin vy. 
Hall, 35 L. J. Q. B. 121. 
66 Biays v. Merrihew, $3 Johns. 
20 Ala, 


(N.Y. 251. 
67. Colgin v. Redman, 


0. 

68 Ballard v. Perry, 28 Tex. 347. 

69. Palmer v. Hudson River State 
Hospital, 10 Kan, A, 98, 61 P 506, 

7O. Coffin v. Jones, 18 Pick. 
(Mass.) 441. 


71. State v. McDonald, 59 Or. 520, 
117 P 28T. 


exlanose ee Hartford v. Canaan, 52 
nn, 158, 
73. tehhbny Tp. Overseers of 


Poor v. Forest County, 91 Pa. 
74 Ongley v. Hill, 22 Wkly. Rep. 


S17. 
Edwards vy. 46 Mich, 
7 


75. Heuer, 
95, S NW 717. 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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§§ 31-32] 


[§ 31] b. Attorneys or Agents. An attorney, 
counsel, or solicitor of one of the parties to the 
cause is not competent to execute a commission or 
take depositions therein,*® although his employment 
may be only special.7" This disqualification has been 
held to extend to the attorney’s partners,’® although 
the contrary has been held in the absence of any 
showing that the commissioner was retained or 
interested in the cause.*® It has been held to extend 
also to correspondents,®° the clerks,® and even law 
students in the office of such attorney or counsel,®? 
but not to the brother of an attorney who represents 
one of the parties on a contingent fee.** In order 
to disqualify, the professional relationship must 
exist at the time the deposition is taken.8* The 
mere fact of having been previously connected with 
the cause as attorney or counsel is not a ground 
of disqualification, if that connection has ended;*° 
nor will a deposition be suppressed because it was 
taken by a person who afterward becomes counsel 
for the party at whose instance the deposition was 
taken.8® Depositions will not be suppressed because 
taken by an attorney for one of the parties in other 
eases;°7 and it has been held that merely giving 
friendly advice in aid of one party to the suit, even 
being present at the taking of a prior deposition 
and making suggestions to such party there, does 


not make the adviser an attorney of the party, if | 


thereafter, upon receiving the commission, he as- 
sumes an impartial attitude.8® The fact that the 
magistrate occupies the same office with the attorney 
for one of the parties does not disqualify him,®® al- 
though it would be more regular not to take the 
deposition in such office.°° A finding below, sup- 
ported by evidence, that a commissioner was not 

76. U. S.—Hacker v. U. S., 37 Ct. 


Ga.—Williamhs v. Rawlins, 33 Ga. 81. 
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of the parties is disqualified to take 
Cl. 86. affidavits in the cause). 
Tillinghast v. Walton, 5 
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the attorney for one of the parties will not be dis- 
turbed.*t An agent of one of the parties to the 
cause is not competent to execute a commission ‘or 
take depositions therein,®? but the fact of agency 
will not be lightly inferred,®* and the objection is 
too late when made for the first time during the 
trial.®* A deposition will be suppressed where the 
clerk to the commissioners was a clerk to one of the 
eee ae %5 or parties.°° A statute providing that 
‘fagent or attorney’’ shall write or draw up the 
deposition of any witness, has been held to include 
an agent or attorney employed to attend to the tak- 
ing of the deposition, although not otherwise em- 
ployed in the case, but not one employed merely to 
assist the magistrate in drawing up the deposition, 
although he is paid by the party.°’ Previous é¢m- 
ployment of an engrossing clerk by one of the solici- 
tors will not incapacitate him from acting in, a like 
capacity for the commissioners.®® 
[§ 32] ¢. Consanguinity or Affinity. Near 
blood relatives of the parties cannot act as com- 
missioners to take depositions.®® This disqualifica- 
tion has been held to extend: to uncles‘ and first 
cousins,? but not to second cousins.? Relationship 
by marriage to a party to the cause may also oper- 
ate as a disqualification. Thus the brother-in-law 
of a party to the suit has been held incompetent ;° 
but the contrary has also been held.? A son-in-law 
of a party has been held not to be disqualified as a 
party interested in the cause.’ In the absence of 
statute requiring the certificate of the commissioner 
to negative his kinship to a party,® it will be pre- 
sumed that the commissioner is not of kin to either 
party until the contrary appears.® Relationship to 


Beav. 135, 49 Reprint 777. 
93. Craig v. Lambert, 44 La. Ann, 


Ga. | 885, 11 S 464 (holding that the fact 


117; Clopton v. Norris, 28 Ga. 188. 

Ind.—Huntington Cons. Lime Co. v. 
Powhatar Coal Co., 44 Ind. A. 84, 86 
NE 857, 87 NE 1047. 
qu ess See v. Jones, 13 Pick. 
gshoiee ae v. Emerson, 70 Mo. A, 

N. H.—Whicher v. Whicher, 11 
N. H. 348. 

Tex.—Horton v. State, 69 Tex. Cr. 
89, 154 SW 227 [cit Cyc]; Patterson 
v. State, 63 Tex. Cr. 297, 140 SW 
1128; Maples v. State, 60 Tex. Cr. 
169, 131 SW 567. 

Eng.—Sayer v. Wagstaff, 5 Beav. 
462, 49 Reprint 657; Fricker v. 
Moore, Bunb. 289, 145 Reprint 677; 
Selwyn’s Case, Dick. 563, 21 Reprint 
389; Gordon vy. Gordon, 1 Swanst. 
166, 36 Reprint 341. 

77. Testard v. Butler, 20 Tex. Civ. 
A. 106, 48 SW 753. 

[a] Dlustration—An attorney in 

a distant city, employed to find and 
faenich the names of witnesses to 
prove certain facts, is incompetent 
to act as the notary to take the depo- 
sitions of such witnesses. Testard 
Hs Butler, 20 Tex. Civ. A. 106, 48 SW 
7 


3. 

78. Nichols v. Harris, 18 F. Cas. 
No. 10,243, 1 McA. Pat. Cas. 302; 
Bledsoe v. Jones, 145 Ala. 685, 40 $s 
111; Dodd v. Northrop, 37 Conn. 216; 
Redmond v. R. Co., 225 Mo. 721, 126 
SW 159; Swink v. Anthony, 96 Mo. 
A. 420, 70 SW 272. 

79. Potier v. Barclay, 15 Ala. 439; 
Whitcher v. Morey, 39 Vt. 459. See 
also Jackson v. Hughes, 15 OntWR 
412 (where the objection was over- 
ruled in view of doubt as to the 
evidence to support it, and the objec- 
tion was left open to be renewed on 
the trial if necessary). 

80. Parkinson vy. Crawshay, [1894] 
W. N. 85 (holding that in England a 
solicitor who is the “country cor- 
respondent” of the solicitor of one 


\ 


335; Knickerbocker Ice Co. v. Gray, 
165 Ind. 140, 72 NE 869. Contra 
Lopes v. De Tastet, 4 Moore C, P. 
424, 16 ECL 380 (holding that under 
a commission issued to examine wit- 
nesses abroad, it Was no objection 
that a clerk to plaintiff’s attorney 
was appointed one of the commis- 
sioners and settled the draft of the 
deposition of one of plaintiff’s wit- 
nesses). 

82. Glanton v. Griggs, 5 Ga. 424. 

83. Paris, etce., . Co. v. Stokes, 
Sher, Civ. A.) 41 SW 484. 

84. McGrew vy. Wilson, (Tex. Civ. 
A.) 57 SW 63. 

85. Taylor v. Huntsville, ete., 
Bank, 14 Ala. 633; Wood v. Cole, 13 
Pick. (Mass.) 279; Welborne v. Down- 
ing, 73 Tex. 527, 11 SW 501; McGrew 
v. Wilson, (Tex. Civ. A.) 57 SW 63; 
Missouri, etc., R. Co. v. Byas, 9 Tex. 
Civ. A, 572, 29 SW 1122. . 

[a] MTllustration. — An _ attorney 
who acted for a party in obtaining a 
judgment may act as commissioner 
in taking a deposition for the party, 
to be used in a claim suit growing 
out of the judgment, he not being 
the attorney in the claim suit, and 
it not being shown that he has any 
interest in the event of the suit. 
Taylor v. Huntsville Branch Bank, 14 
Ala. 633. 

86. Park v. Zellars, 139 Ga. 585, 
17 SE 922. 


87. Burton v. Galveston, etc., R.; 
Co., 61 Tex. 526. | 

88. Coffin v. Jones, 13 Pick. 
(Mass.) 441. 

89. Singer Mfg. Co. v. McAllister, 


22 Nebr. 359, 35 NW 181. 

90. Singer Mfg. Co. v. McAllister, 
22 Nebr. 359, 35 NW 181. 

91. Augusta, Bic, Ate. Or ov, Kil- 
lian, 79 Ga. 234, 4 SE 165. 

92. Bledsoe v. Jones, 145 Ala. 685, 
40 S 111; Smith v. Smith, 2 Me. 408: 
Forest Oil Co. v. Wilson, (Tex. Civ. 
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116 


that the commissioner had two years 
previously addressed letters of in- 
quiry about claims adverse to plain- 
tiff’s title, his appointment as agent 
not having been proved, is insuf- 
ficient to show his incompetency). 

94. Treadaway v. Richards, 92 Ga, 
264, 18 SE 25. 

95. Newton v. Foot, Dick. 793, 21 
Reprint 479; Cooke v. Wilson, 4 Madd. 
380, 56 Reprint 745. 


96. Shaw v. Lindsey, 15 Ves. Jr. 
380, 33 Reprint 798. 

97. Moulton v. Hall, 27 Vt. 233. 

98. Wood v. Freeman, 4 Hare 552, 


380 EngCh 552, 67 Reprint 767. 
99. Me.—Call v. Pike, 66 Me. 350. 
perc Aron v. Groves, 57 Miss. 
a4, H.—Bean vy. Quimby, 5 N. H. 
Tex.—Paris, ou Pie Co. v. Stokes, 
eke A.) 41 SW 4 
Eng.—Mostyn af 4 kkae 
135, 49 Reprint 777. 
Relationship to attorney of party 
see supra § 31. 
1. Groves v. Groves, 57 Miss. 658. 


6 Beav. 


2. Call v. Pike, 66 Me. 350. 

83. Reed v. Newcomb, 62 Vt. 75, 
19 A 367. 

4. Bryant v. Ingraham, 16 Ala, 

5. Bryant v. Ingraham, 16 Ala. 

6. Culver v. Benedict, 13 Gray 
(Mass.) 7. 

7. Chandler v. Brainard, 14 Pick. 


(Mass.) 285; Heacock v. Stoddard, 1 
Tyler (Vt.) 344. 

8. See infra § 260. 
9. Blakey v. Blakey, 
Grige v. Mallett, 111 N. C. 74, 
SE 936. 

[a] Same name.—The mere fact 
that the person who took a deposi- 
tion in Texas is of the same name 
as a brother-in-law of one of the de- 
fendants, who had lived in Alabama, 


33 Ala, 611; 
15 


A.) 178 SW 626; Mostyn v. Spencer, 6'is not sufficient to raise the presump- 
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the witness does not necessarily disquahfy.” under his appointment or the like, he is authorized 
[3 33] D. Presumption of Authority. If the to exercise his functions.'* The federal courts are 
deposition purports to have been taken by competent | authorized to appoint examiners to take testimony 
authority, the official character assumed and the | orally beyond the limits of the district in which a 
authority of the person who acted will be presumed | snif is pending.*7 Where a judge has authority to 
until the contrary appears;"? otherwise the author- | administer oaths anywhere in the state, he may take 
ity of the person taking the deposition must ap- | depositions in a county other than that to which his 
pear? A deposition taken before an officer merely | judicial functions are econfined* It has been held 
de facto by reason of his failure to comply with | that a commission to be executed out of the state 
some requisite essential te constitute him an officer'| may be directed to persons residing within it? In 
de jure, is nevertheless admissible where the statute | Canada, the court will not direct the examination of 
does not declare his acts to be void beeause of such | witnesses to take place before an examiner in a 
omission, but merely provides a penalty.** In any | county where no resident master has been appointed, 
ease proof that the officer was such de facto raises | although consented to by the parties.?9 ; 
a prima facie presumption that he was such de [§ 35] F. Objections. Generally an objection 
jure2* A stipulation to take depositions before a | to the authority of the commissioner or the person 
person named, styling him a justice of the peace in | taking the deposition must be made before trial?#* 
a eertain jurisdiction, is a concession that there was | especially where the party objecting had knowledge 
a person of that name oceupying the official posi- | of such defect prior to the trial, and made no 
tion of justice of the peace at the place mentioned | objection on that aceount.?? Likewise it is usually 
and an agreement under the statute upon that per- ) held that a party, by appearing and er 
son as ecommissioner.*> | without pbieien waives the right to object to the 
[¢ 34] E. Territorial Jurisdiction. An officer authority of the commissioner,** unless the com- 
having general authority to take depositions has no | missioner’s disqualification was unknown at the 
power to act out of the jurisdiction where alone, | time;* but there is authority to the contrary.” 


tion that the deposition was taken by | Shepard v. Thompson, 4 N. H. 213. In Canada—tSee Claverie v. 
GefenGent’s brother-in-law. Blakey, 13. Keeney v. Leas, 14 lowa Seulacs. 4 Terr. L. 470 (holding that, 
wv. Blakey, 33 Ala. 61L 14. Adams vy. Graves, 1% Pick.| where a deposition was taken by a 
10. The Norway. 12 F. Cas. No! (Mass) 355; Allen v. Perkins, 17 | justice of t peace without author- 
10,358. 2 Ben 121 } Pick (Olass.) 363. | ty, objection to its admissibilitv in 
fa] Wife of witmess as commis- 15. Blackie vy. Cooney, 4 Nev. 41. evidence could be taken when it pr 
siomer——In an application fora com-| 16. U. S—Celiuloid Mfg. Co. v. | offered) ; Lodge v. Thompson, 26 U. C. 
mission te examine 2 witmess in the | Russell, 35 Fed 1T. 'Q B 548 (holding that a deposition 


East Indies. it appeared that, after} Md—Brandt v. Mickle, 28 Md. 436. | taken by a person not authorized was 
@iligent inquiry. the party making! Mo.—Silver v. Kansas City, ete., R-|a nullity, and its admission in evi- 


<= 
the application had been unable to} Co. os Mo. A. 5. | dence without objection was error, 
find the mame of any official or mer-| WN. Douglass vy. Douglass, 323) although no objection was made at 
Chant who resided near the witness.) N. aos the trial). 


er any one else whom it would be N. ¥—Fonda vy. Armour, 49 aoe Commissioner not named in order 
Proper to mame 2s commissioner, and|72; Jackson v. Leek, 12 Wend. 104. > | ee infra § 182. 

it appearime that the wife of the wit-/ Can —Patterson vy. ata 19 Qu Zzecution’ less than all of com-~- 
Bess was 2 woman of intelligence | Super. 147, 3. Que. Pr. 404. missioners sce supra & 24. 

and education. she was 2ppointed.| 17. White y. Toledo, ete., BR. Co., 22. Jordan y. Jordan, a Ala, 466; 
The Norwery, 15 F. Cas. No. 19,353, 2| 73 Fel 133, 24 CCA 467; West-| Redmond v. Quincy, ete. BR. Co. 225 


Ben. 121 ern Div., ete, R. Co. v. Drew, 29 F.| Mo. 721, 126 SW _ 159; Whicher vy. 
iw © S—Jasrer v. Porter, 13 F.| Cas. No. 17. 434, 2 Woods 691 [aff 103 | Whicher. 5S ep. ae = 243: pee v. 
Cas. No. 7.223, 2 McLean 573. | U. S_113, 26 L. e& 227] (under for-! Porter, 69 SY. 133, 25 AmB 15 
Ky.—Desan vy. Treert, 1 A K| mer Equity Rule 67). But see Ar-i fz) Illustration ——Where 2 oo A 
Marsh 172; Green ¥. Stevens. 1 Ky.| nold vy. Cheesebrough, 25 Fed. 16) taking a deposition appeared to have 
Op. 36 (where the court said: “The power| acted fairly, and correctly reported 


Me—State v. Kimball, 59 Me 4099: of a circuit court to appoint an ex-| all the proceedings before him, and 
Palmer vy. FPoge. 35 Me. 26%, 58 AmD | 2miner to act outside of its territo-| one of the attorneys for defendant 
Tes. \rial jurisdiction is not free from | who was present knew he was a 

N. H—Wells vw. Jackson Iron Mfz | doubt”). [wae we partner of an attorney for 
Co.. 47 N. & 235, $90 AmD 573: Steele; 18. Voce v. Lawrence, 2% F. Cas.| plaintiff, but made no objection on 
«. Stone. 12 N HH 98; Shepard v. fe 16,979, 4 McLean 2932. that ground, the court D shee th re- 


Thompson, 4 N. H 213. 19. Jackson v. Van Loon, 3 Cal| fused to suppress the ition at 
VWti—SBarron vy. Pettes. 18 Vt 385; | CM Y¥.) 105, CoL & C. Cas. 460. the trial on account of t a Dotan 2 


ee wv. Thayer, 13 Vi 162, 46 AmD!} dey ne vy. Phelan, 6 Grant. Ch. 
sg ee en er Gratt.| 31 Ala—Jordan v. Jordan, 17 
(32 Va.) 316: Pollard v. Lively, 2) Ala 466; Potier v. Barclay, 15 Ala. 


partnership relation, aithough 
would have been good ground to 
Sup’ eee if Sulecien had poem 
in apt time. Redmond 
Quincy, ete., R. Co., 225 Mo, 721, 126 


Gratt (43 V2) 216 : ; 438; Scott v. Baber, 12 Ala. 182. 
Wis.Heyes ¥. Frey, 54 Wis. 592,/ G2—Treadaway v. Richards, 92 Ga.| SW 159. 
1t NW 695. | 264, 18 SE 25. 22. U. $—Shu i BE Thompson, 15 
fa} Double capacity—Where 2 La—Holmes v. Lacroiz, 10 L4,/ Wall 151, 21 L. ed 122, 
magistrate taking & ition desig-| Ann. 195. Ala—Donge vy. Pearce, 12 Ala, 
Rated himself “clerk and master of| Md—Sewell vy. Gardner, 48 Md} 127. 
court.” the deposition was) 178. CalL—Crowther v. Rowlandson, 27 


1. 276. 
aeted in double capacity, since pre-| 95, % NW 717. Pa —Phillipi v. Bowen, 2 Pa. 20. 
ene inl the two capacities combined! N. H-—wWhicher vy. Whicher, 11 R. Kelton vy. Montaut, 2 BR. L 
were necessary to give authority to| N. H. 348. 

take deposition. Vermont Fruit Co.| NN. ¥—Newten v. Porter, 69 MN. Y. 
¥. Wilson. (Vt) 102 A 1944 | 132, 25 AmR 152. 

of commissioner see| WN. oan a he Phenix Mut. L.: 
infra § 11%. j Ins. Co., 167 N.C. 22, $3 SE 5; Kerch- | 

22 Argentine Falls Silver_ Min | ner v. Reilly, 72 N.C. 17L 

Co. +. Molson. 12 Colo. 495, 21 P 190: | Tezx.— Bracken v. Neill, 15 Tex. 109; 
Steele y. Stone. 12 N. H 96. | McMahan y. Veasey, (Civ. A.) 60 SW 
colt? Wiustration —Under 2 rule of | 333; Blake in State, 28 Tex. . Cr. 


requiring 2 
@irected to 2 justice gf the peace, [al te remtk bedect ction to depo- 
Botary public. or other officer legal-| sitions that the officer taking them 


151. 

{42] More than one commissioner. 
—Where 2 commission to take 4a 
deposition issues to three persons 
before whom the parties appear, a 
examine and cross-examine defend- 


Douge v. Pearce, 12 Ala, 127. 
vy. Jones, 145 Ala. 685, 


40 $ 111. 
ly empowered to take depositions, 2 was not authorized by-law to take 25. Knickerbocker I. v. Gray, 
Justice of the peace or 2 notary pub-| them is 2 matter going to the form | 165 Ind 140, 72 NE B69 ¢ holaiieg that 
lie is presumed to have authority, but| and manner of taking the deposition, | the fact that an atto appeared 


where the commission issues to any | which must be meee at the are Age J and cross-examined 2 tness who 
other officer, his authority —— ap-\after the filing of them. v. wing giving a deposition did not waive. 
pear. Steele v. Stone, 12 N. H 96;! State, 28 Tex Cr. 277, 43 sw 107. he right to suppress the deposition 


Por later cases, developments 2nd changes in the law sce cumulative Annotations, same title, page and note number. — 


ehancery 17 
mot inaGmissible as showing that he | Mich—“Eawards vy. Heuer, 46 Mich. | CaL 


a 


-§§ 36-39] 


[§ 36] G. Compensation and Reimbursement °* 
—l. In General, The fees of the officers desig- 


nated to take depositions are usually fixed by stat- 
ute.27 In the absence of any statute limiting or 
regulating the compensation of commissioners ap- 
pointed to take depositions in suits or actions pend- 
ing in other states, their compensation is the subject 
of adjustment by the court by which they were ap- 
pointed and whose officers they are.*® 

[§ 37] 2. Amount** Where the compensation 
is not fixed by statute, a commissioner to take 
depositions may be allowed reasonable compensa- 
tion for his services,*° not to exceed the fees allowed 
to a referees: In the absence of contract, where the 
court of another state has fixed the compensation 
of a commissioner appointed by it, he cannot sue in 
the state in which the commission was executed for 
the recovery of a larger sum upon a quantum 
meruit.*? Authority to an attorney to engage the 
services of a commissioner earries, with it the inci- 
dental power to stipulate as to the commissioner’s 
compensation.*® A commissioner appointed to take 
depositions who employs a stenographer to do the 
work is not entitled to an allowance for such stenog- 
rapher,** unless the parties have agreed that one 
shall be employed.s> Where depositions are taken 
in shorthand, by the consent of the parties, and are 
signed by the witnesses, the shortland notes con- 
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stitute the depositions, and the notary should be 
paid for transeribing the notes in addition to the 
per diem fee fixed by the statute for taking the 
depositions®* The employment of a commissioner 
appointed under the authority of one state to take 
depositions In another carries with it no implied 
authority te employ counsel,®* either to insirect the 
commissioner as to his duties,SS or to look after the 
interests of a party<° 

In the federal courts, where a deposition taken 
by a special examiner is used in several eases tied 
together, he is entitled to the statutory fee in bat 
one ease, and the amount rer for certifying and 
filing the depesitions in the other ease.* 

In England, commissioners are paid according to 
the days they actually sit An action to recover 
compensation may be restrained, and a reference 
made te ascertain what is due 

[8 38] 3. Liability.“ The fees or charges for 
executing a commission are chargeable in the fixst 
instance to the party at whose request it was issmed 
and executed.“ It has been held that commissien- 
ers have a lien for their fees, and may refuse te re- 
turn the depositiens until they have been paid.® 
but that, after he has accepted the office without 
stipulation for payment of his fees, he cannot legally 
demand payment as a condition to the performance 
of his duties.** 


VIL. BILLS IN EQUITY 


[§ 39] A. To Perpetuate Testimony—l. In 
General. There are two kinds of bills to preserve 
testimony: One to perpetuate the testimony or exam- 
ine witnesses in perpetuam rei memoriam, and the 
other to examine witnesses de bene esse, which is 
commonly brought after the commencement of a suit 
by a person out of possession to perpetuate testi- 
mony which is in danger of being lost before the 


on account of the incompetency of | 39. Lyman yY. 
ej notary). 422. 

tion as costs see. 
Coats § 309. 


27. See statutory provisions; and 
Edison Electric Light Co. v. Mather | 


$380). 


' 


40. L. E. Waterman Co. vy. Lock-/ of a private nature. 
NS 128 Fed. 174 (under Rev. St 


Wright v. Larmuth, L. R. 10) it. 


matter to which it relates ean be examined inte by 
the proper tribunal,** although neither the text wnit- 
ers nor the adjudged eases plainly distinguish the 
rules applicable to one from those applicable to the 
others A proper bill to perpetuate testimony ar 
to examine witnesses In perpetuam rei memoriam is 
an original bill m anticipation of hiigation not in- 
stituted“© ° This method of preserving testimony fol- 


Hayden, 11$ MasS.| public nature: and, In cases whitch 


or forfeiture 
it would not He, 
| unless the party entitled to the bene- 
Gt of the penalty or forfeiture waives 


jinvolve only & penalty 


No sach objection exists in re- 


Electric Co., 68 Fed. 559; George v. 
Starrett, 40 N. H. 135; Lockwood v. 
Cobb, 5 Vt. 422. 


28. Peters v. Rand, 108 Pa. 255. 
29. tion as costs see 
Costs § 309. 


$0. People’s Bank v. McLendon, 57 
Ga. 384; Fairchild v. Michigan Cent. 
R. Co., $ Ill. A. 591; Lyman vy. Hay- 
den, 118 Mass. 422; Cowan v. Mac- 
Donald, 100 Mo. A. 184, 
Paxson V. Macdonald, 97 Mo. A. 165, 
70 SW 1101; Manning v. Standaré 
Theatre, 83 Mo. A. 627; Watkins v. 
McDonald, 70 Mo. A. 35 

a] Commission to another state. 
—wWhere the fees of a commissioner 
appointed by the governor of one 
state to take depositions in another 
state are not fixed by the statutes of 
the state of his appointment, he is 
entitled to reasonable compensation 
from the party who employs him to 
take the depositions. Lyman y. Hay- 
den, 118 Mass. 422. 

$1. Manning v. Standard Theatre, 
83 Mo. A. 627; Watkins v. McDonald, 
70 Mo. A. 357. 
Ft Peters v. Rand, 108 Pa. 

33. ey aS v. Michigan Cent. R, 
Co., 8 Tl. A, 591. 

34 Manning v. Standard Theatre, 


ai Mo, A. 627. 

— Watkins v. McDonald, 70 Mo. 
A. tr 

36. ee gy v. Atty.-Gen., 97 SW 
397, 30 KyL 
ant Senaeda ei Hayden, 118 Mass. 
oe Lyman vy. Hayden, 118 Mass. 


aa) 


79 SW 180; | 


Si 139; brvec v. Little, 21 Beav. 65, | gard to a bill to perpetuate testime- 
52 Reprint 783; Small v. * Atwood, 1 ¥. ny. There are two reasons for thing 
& Coll, Exch. 37, 160 Reprint 16. See | this distinction. Ist. ‘A discerery” 
Howell v. Tyler, 2 Y. & Coll, 234, 21) may be used as a contession to con- 
EngCh 284, 63 Reprint 125 (where aj vict the party on an- indictment, or 
small sum was allowed for perus- to subject him to a forfeiture er per- 
ing the pleadings). jalty; but “testimony perpetuated, can 
42. Ambrose v. Dunmow Union, § only be used in the particular case, 
Beav. 48, 50 Reprint of Blundell y./ and not nul after the death of the 
Gladstone, 9 Sim..455, 16 EngCh 485,/ witmess, 2d. In bills ‘for discovery,” 
59 Reprint 434. no Intent to aefrand the administra- 
43. tion of the law is alleged, whereas, 
ety costs see Costs $ in & Dill to perpetuate testimony, it is 
Mo. Paxson x, Macdonald, §7/ necessary to aver, that the plaintiff 

Mo A. 165, 70 SW 1101, has no means of bringing the mat- 
N. Y—Perry v. Griffin, Y HowPr/ ter to a judicial investigation, and, 
263. that the defendant, taking advantage 
Pa.—Kinsman v. Tucker, 2 Miles} of this circumstance, is ‘yime by’ and 
4285 Cullin’s Est, 18 WIyNC 189. | awaiting the death of the witness 
S. D—Stone v. Crow, 2 S. D. 525,/ with an intent to cause a falure of 
Si NW 335. justice, by depriving the plaintf® of 
Bng.—Rogers v. Aylmer, 5 Ir. By . | the means of proving a legal ground 
586; Miliner v. Joseph, 5 Ir. Eq. Ba eas | ef Gefence. For mstance: A ya 
Parsons | tiff alleges the dGefengant holds & 
forged bond on him, and asks for a 
discovery; the Dill will rot be en- 
tertain use it seeks to make 


Grove v. Young, 15 Jur 87; 

v. Benn, 19 L. J._Ch. 264, 
45. Peters v. Beer, 14 Beav. 101, 

51 Reprint 224; Smith v. Hallen, 2 F. 


& F. 678. Contra Lucan v. O'Malley, the defendant crimimate himself, and 
8 a Ba. 586. the discovery may be used as evi- 
46. Doherty v. Doherty, $ In Bqg./ dence In an indictment for forgery; 


c idut a bill to perpetuate testimony 
47. Hickman v. Hickman, Del.) will be entertained, for the testi- 
Ss 133. See also tafe? s 56-/| mony can only be used im an action 
| between the parties, on the plea ef 
“3s. Hickman v. Hickman, 1 Del.) ron est factum; and t 
133. | prevent a failure of justice, & Seure 
fal drawn.—“These of equity will perpetuate the testi- 
cases = a Ramet shige ai | moey- eee Y McAdams, ss 
bill for discovery and a OQ per | ty See. © 
petuate testimony. The former : a> a eS ene an eee 
bel 


ver entertained In cases which In-) 
xolve . penalty or forfeiture of al ®& ok a Mach. Co. 


626 [18C.J.] 
lows the usage of the Roman law,5° which was 
early adopted by the English courts of chancery,** 
and equity has long assumed this jurisdiction in 
the American courts.°2 A bill to perpetuate testi- 
mony is not a bill of discovery and cannot be made 
to perform the double functions of both species of 
pills.53 It is designed to secure the evidence of 
some present right or interest which may be en- 
dangered or lost if the testimony on which it de- 
pends is not preserved.** The right to file such a 
bill exists whenever a person is threatened with 
future disturbance of present possession or enjoy- 
ment of property or rights, and no suit at law can 
be instituted for their protection and. preservation 
at the time the bill is filed.°> The bill does not lie 
where the matter as to which the witnesses are to 
be examined can be made the subject of immediate 
judicial investigation,°° or where the party apply- 
ing for the examination does not show any reason 
for postponing the bringing of the action.°’ Also, 
it is confined to the testimony of witnesses in be- 
ing,°® and to cases where it is absolutely necessary 
to prevent a failure of justice.5® To preclude a 
party from maintaining a bill of this nature it must 
rest in his power, and not be optional with defend- 
ant, to bring the matter to a present judicial in- 


Blectrie Storage Battery Co., 170 Fed. 
430, 95 CCA 600, 25 LRANS 673 [rev 
165 Fed. 992]; Hickman v. Hickman, 
1 Del.,Ch. 138, 187, 140 (where the 
chancellor said: “Bills to perpetuate 
testimony are substantial, original 
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itr cae ee v. Dimmitt, 34 Tex. 


Va.—Smith v. Grosjean, 1 Patt. & 
H. 109 (holding that the Virginia 
statute providing for the perpetua- 
tion of testimony merely prescribed 


[§ 39 


vestigation.®° It has been held that the right to a 
commission to perpetuate testimony will not be 
affected by an action brought by the other party 
after the filing of the bill.6t The ground of this 
holding is that defendant could immediately dis- 
continue his action, thus forcing complainant to file 
another bill which in turn could be defeated by an- 
other action by defendant.®* On the other hand, it 
has been held that defendant in a pending action 
cannot have a commission to perpetuate the testi- 
mony to be used therein.®** In support of this hold- 
ing the contention that plaintiff could dismiss his 
action at his option is disposed of on the ground 
that defendant’s remedy is by application for a 
commission to take depositions de bene esse, in 
support of which, however, he would have to as- 
sign grounds.** Where, after the filing of the bill, 
defendant brings an action against complainant con- 
cerning only part of the matter in controversy be- 
tween them, the bill will not be affected.*® It has 
been held that if a person who makes a will after- 
ward becomes a lunatic, a bill will not lie, during 
the life of the lunatic, to perpetuate the testimony 
of the witnesses to it,®* and that during the life 
of the testator a bill will not lie to perpetuate tes- 
timony as to his competency.®’ Similarly, it has 


ing Co. v. New York Coffee Polishing 
Co., 9 Fed. 578, 20 Blatchf. 174, 62 
HowPr (N. Y.) 485; International 
Coal Min. Co. v. Pennsylvania R. Co., 
214 Pa. 469, 63 A 880. 

[a] Beason for rule—Where a 


bills, which have no other design but 
to secure the evidence of some right 
or interest which may be endangered 
or lost, if the testimony upon which 
it depends be not preserved.... I 
may refer to the practice of perpetu- 
ating the testimony of witnesses to 
wills. Wills of land are not proved 
in England as they are with us. 
There, they may be proved in chan- 
cery, and at law. When lands are 
devised from the heir, the devisee in 
order to perpetuate the testimony of 
the witnesses, exhibits a bill in chan- 
cery against the heir, and sets forth 
the will verbatim, therein suggesting 
that the heir is inelined to dispute its 
validity; and then, the defendant 
having answered, they proceed to is- 
sue as in other cases and examine the 
witnesses to the will, after which the 
cause is at an end without proceed- 
ing to any decree, no relief being 
prayed by the bill. This is what is 
usually meant by proving a will in 
ehancery’’). And see Suffolk vy. 
Green, 1 Atk, 450, 26 Reprint 286 
(holding that a party may bring a 
bill to perpetuate the testimony in 
many cases where he cannot bring a 
bill for relief, without’ waiving the 
penalty as in waste, or in the case 
of a foreign deed, or in the case of 
insurances after a commission to ex- 
amine witnesses beyond seas as to 
fraudulent losses), 

fa] Form of petition to perpetu- 
a testimony see In re Carter, 3 Or. 

Grounds for perpetuation of testi- 
wate generally see supra §§ 13-20. 

Right to perpetuation of testimony 
generally see supra § 8. 

50. Sullivan v. Dimmitt, 24 Tex. 
114; Mason v. Goodburne, Rep. t. 
Finch 391, 28 Reprint 214 (which, in 
Cooper Eq. p 51, is said to be the first 
and leading case on a bill of this 


character), 
51. Booker v. Booker, 20 Ga. 777. 
62. U. etc., Coffee 


Polishing Co., 9 Fed. 578, 20 Blatchf. 
174, 62 HowPr (N. Y.) 485. 
Del, —Hall v. Stout, 4 Del. Ch. 269. 
Sas -—Booker v. Booker, 20 Ga. 777 
—May, v. Armstrong, 3 J. J. 
Marah, 261. 20 AmD 137, 


a new mode of taking depositions for 
that purpose, and did not change the 


form of proceeding by a bill in equity 
for the same purpose). 

53. Crawford v. McAdams, 63 N. C. 
67; Ellice v. Roupell, 32 Beay. 299, 
308, 318, 55 Reprint 117, 121, 125. 

ae, of discovery see Discovery 
ere 5 

-Del.—Hall v. Stout, 4 Del. Ch. 

208; “Hickman v. Hickman, 1 Del. Ch. 

$F d—Tullis v. Stafford, 134 Ind, 
258, 338 NE 1023. 

N. C.—Crawford v. McAdams es 
N. C. 67; Baxter v. Farmer, 42 
239; Smith v. Turner, 39 N. C. 433, 
47 AmD 353. 

Eng.—Belfast vy, Chichester, 2 Jac. 
& W. 439, 37 Reprint 696; Cann v. 
Cann, 1 P, Wms. 567, 24 Reprint 520; 
Mason v, Goodburne, Rep. t. Finch 
391, 23 Reprint 214; Angell v. Angell, 
1 Sim. & St. 83, 1 EngCh 83, 57 Re- 
print 33. 

Ont.—Atlas L. Co. v. Honsinger, 3 
CRE 917. 

[a] Wecessity of established right. 
—The bill lies only for the protec- 
tion of established legal rights. 
Hitchcock v. Sedgwick, 2 Vern. Ch. 
156, 23 Reprint 707; Parry v.' Rogers, 
1 Vern, Ch. 441, 23 Reprint 574; Bech- 
inall vy. Arnold, 1 Vern. Ch. 354, 23 
Reprint 519; Pawlet v. Ingres, 1 Vern. 
Ch. 308, 28 Reprint 487. 


{b] Claim to dignity.—It has been | 
questioned whether a bill can be en-j 


compe teee to perpetuate testimony in 
eer of a claim to a dignity. 
st v. Chipneeers 2. Jac. Ww. 

138. 37 Reprint 6 ' 
[ec] Proceedings in foreign juris- 
diction.—Courts of equity have juris- 


diction to perpetuate testimony with 
a view to proceedings in foreign 
courts. Morris v. Morris, 2 Phil. 


205, 22 EngCh 205, 41 Reprint 920, 

55. Westinghouse Mach. Co. v. 
Electric Storage Battery Co., 170 Fed. 
430, 95 CCA 600, 25 LRANS 673 [rev 
165 Fed. 992]; New York, etc., Coffee 
Polishing Co, v. New York Coffee 
Feleping Co., 9 Fed. BaF, 20 Blatchf. 

74, 62 HowPr i, ty 485; Interna- 
total Coal Min, Co. v, Pennsylvania 
R, Co,, 214 Pa, 169, 63 A 880. 

56, New York, ete., Coffee Polish- 


| Ayleworth, 1 


person files a bill to perpetuate testi- 
mony and raises an issue which can 
be tried at once at law, there is no 
proper case for a bill to perpetuate 
testimony on the trial, as the evi- 
dence when taken cannot be used if 
the witnesses are alive, and as the 
depositions are sealed up and can 
be used offly when the case arises 
thereafter, it would be idle for the 


,court, when the question might be 


tried at once, and the witnesses 
might be examined, to perpetuate 
their testimony. Ellice v. Roupell, 
32 Beav. 299, 55 Reprint 117. 

De Time of application see infra § 


/ ey Sacred of Ketchum, 60 HowPr 
58. Morris v. Parry, 110 Mo. A. 
675, 85 SW 620. 


59. Crawford v. McAdams, 63 
N. C. 67; Smith y. Turner, 39 N. C. 
433, 47 AmD 353. See Booker v. 


Booker, 20 Ga. 777 (holding that a 
bill to perpetuate testimony will not 
lie if the testimony can be had in 
the usual way). 

[a] Cases of equitable jurisdic- 
tion.—“The Court of Equity will not 
entertain a bill in perpetuam rei me- 
moriam, touching a subject of its own 
jurisdiction, because the party can 
always, though in possession, file a 
bill for relief, and the Court can, in 
its discretion, make the proper or- 
ders upon an emergency for speeding 
the taking the testimony of old, in- 
firm or removing witnesses.” Smith 
Were 39 N. C. 433, 440, 47 AmD 


Spencer v. Peek, L. R. 3 Ea. 


415. 
61. Hall v. Stout, 4 Del. Ch. 269. 
62. Hall v. Stout, 4 Del. Ch. 269. 

Am Spencer v. Peek, L. R. 3 Ea. 
De 

en Spencer v. Peek, L. R. 3 Ea. 


Hall v. Stout, 4 Del. Ch. 269. 
Glover v. Faulkner, 1 Eq. Cas. 
Abr. 233, 21 Reprint 1013, 1 Vern. 
Ch. 452, 23 Reprint 579; Sackvill v. 
Vern. Ch. 105, 23 Re- 
print 346; Dursley v. Berkeley, 6 
Ves. Jr. 251, 31 Reprint 1036. 

67. Pond vy. Faust, 90 Wash. 117, 
155 P 776. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 39-45] 


been held that a bill by one of two persons, each 
claiming to be the purchaser of a reversion after 
an estate for life, will not lie in the lifetime of 
the life tenant.®© On the other hand it has been 


-held that the next of kin of a lunatie who has 


contracted to sell his expectancy has such an inter- 


est as will entitle him to file a bill in perpetuam | 


relative to such expectancy.®® The possession of one 
claiming as tenant by curtesy is a sufficient inter- 
est to entitle him to sustain a bill to perpetuate 
the evidence of witnesses material to his title.7° 
The bill must be filed against all those concerned 
in interest,“4 and it is improper to take the depo- 
sitions before the bill is filed, and without an order 
to take the testimony.’ Testimony cannot be per- 
petuated upon an ex parte petition.7? Plaintiff may 
be required to do equity as a condition of main- 
taining the bill.** 

A federal court, sitting as a court of equity, may, 
according to the usages of chaneery, direct depo- 
sitions to be taken in perpetuam if they relate to 
any matters cognizable by any federal court.”® 

{[§ 40] 2. Necessary Averments—a. In General. 
The ground or reason for perpetuating the testi- 
mony must be set forth,’® but since the right to 
perpetuate the testimony of a witness does not de- 
pend upon the condition of the witness, but upon 
the power of the party to bring his rights to an 
immediate investigation,” an allegation as to the 
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[18 C. J.] 627 
old age and infirmity®of the witness is unnecessary, 
and the denial and disproof of it can have no 
effect.7§ ; 

{[§ 41] b. Title or Interest—(1) Of Complain- 
ant. Complainant must distinctly set forth his 
right, title, or interest in the matter or thing to 
which the evidence relates.79 

[§ 42] (2) Of Defendant. The bill must show 
that defendant claims some title or interest in the 
subject matter as to which the testimony is sought.®? 

[§ 43] ¢. Subject Matter of Controversy. The 
bill must specifically state the subject matter of 
the controversy.®+ 

[§ 44] d. Inability to Obtain Judicial Investi- 
gation. Since the right to preserve evidence in 
perpetuam depends upon the inability of the party 
to bring his right to an immediate investigation,®? 
the bill must show by proper averment that the 
facts to which the testimony relates cannot be made 
the subject of immediate judicial investigation, or 
if they can, that the sole right of action belongs to 
the other party, or that some impediment to an in- 
vestigation exists or has been interposed by such 
other party.®% 

[§ 45] e. Naming Witnesses. It has been held 
that the names of the witnesses should be stated, 
but the better rule would seem to be that, since 
the purpose of the bill may include the testimony 
of any witness to certain facts material to the 


68. 

Ch. 156, 23 Reprint 707. 

69. Butler v. Haskell, 4 S. C. Ea. 
651; 700 (the court saying that they 
would have no right to perpetuate 
the testimony “as to any interest in 
the subject itself’ but only as to 
an interest in the contract). | 

70. Hall v. Stout, 4 Del. Ch. 269.| 

71. Glover v. Faulkner, 1 Ea. Cas. ; 
Abr. 234, 21 Reprint 1013, 1 Vern. 
Ch. 452, 23 Reprint 579. 

72. Smith v. Grosjean, 1 Patt. & 
H. (Va.) 109. But see Hunt v. Pren- 
tiss, 4 Grant Ch. (U. C.) 487 (where| 
the court ordered a commission for 
examination of an aged witness to 
issue, without requiring a bill to be 
served in the first instance, the ob- 
ject of the suit being to perpetuate 
testimony and it having been sworn | 
that there was danger of testimony | 
being lost). 

73. Green v. Compagnia Generale 
Italiana Di Navigation, 82 Fed. 490) 


Hitchcock y. Sedgwick, 2 Vern. | 


(holding that the statute providing | 
that any circuit court, on application 
to it as a court of equity, may ac- 
cording to the usages of chancery di- 
rect depositions to be taken in per- 
petuam, if they refer to any matters 
that may be cognizable in any court 
of the United States, refers to the 
usage of the English chancery, and 
that a proceeding cannot be main- 
tained in equity under any circum- 
stances by mere ex parte petition to 
take depositions in perpetuam, with- 
out any bill filed, or process issued, 
or served on defendants in interest, 
although they are not in the coun- 
try); Dearborn v. Dearborn, 10 N. H. 
473 (holding that in all cases notice 
should be given to all parties inter- 
ested in the subject matter to which 
the deposition relates). And see At- 
las Loan Co. v. Honsinger, 3 OntWR 
917 (where the court said: “The 
plaintiffs must assume the responsi- 
bility of giving to the defendants 
such sufficient and proper notice of 
the time and place fixed for such 
examination as will afford them ‘an 
opportunity of attending to the man- 
ner in which the .evidence is taken 
and of cross-examining the witness- 


es’”’). ; 
y Crawford v. McAdams, 63 N.C. 


aye 
[a] Rule applied usurious 
transaction.—S 


to 
ureties on a bond, al- 


a 


120 


leging that the bond was usurious 
and that the knowledge of the usury 
was confined to the principal and de- 
fendant, cannot maintain a bill 
against the obligee to perpetuate the 
testimony of their principal touching 
the usury, unless they offer to pay 
the amount which they acknowledge 
to be due. Crawford v. McAdams, 63 
N. C. 67. But see Suffolk v. Green, 
1 Atk. 450, 26 Reprint 286 (where a 
bill to perpetuate the testimony of 
the sureties of a usurious bond was 
sustained, although the party apply- 
ing did not offer to pay the amount 
really due). 

75. U.S. Rev. St. § 866; Westing- 
house Mach. Co. v. Electric Storage 
Battery Co., 170 Fed. 430, 95 CCA 600, 
25 LRANS 672 [rev 165 Fed. 9921; 
Green v. Compagnia Generale Itali- 
ana Di Navigation, 82 Fed. 490 [aff 
102 Fed. 650, 42 CCA 580]; New York, 
etc., Coffee Polishing Co. v. New 
York Coffee Polishing Co., 9 Fed. 578, 
ore Blatchf. 174, 62 HowPr (N. Y.) 


[a] Claims concerning patents.— 
A complainant may maintain a bill 
in equity in a federal court to per- 
petuate testimony, where it is shown 
that defendant charges that com- 
plainant is infringing a patent owned 
by defendant, but refuses to bring 
suit, and that complainant can prove 
that such patent is void by the testi- 
mony of certain designated witnesses, 
but not otherwise. Westinghouse 
Mach. Co. v. Electric Storage Bat- 
tery Co., 170 Fed. 430, 95 CCA 600, 
25 LRANS 673 [rev 165 Fed. 992]; 
New York, etc., Coffee Polishing Co. 
v. New York Coffee Polishing Co., 9 
Fed. 578, 20 Blatchf. 174, 62 HowPr 
CN. Y¥.) 485. bs 

76. Hickman v. Hickman, 1 Del. 
Ch. 133; Norristown Ins., etec., Co. v. 
Burgess, 14 Montg. Co. (Pa.) 91; Ma- 
son v. Goodburne, Rep. t. Finch 391, 
23 Reprint 214. 

77. See supra §§ 8, 39. 


78. Hall v. Stout, 4 Del. Ch. 
269. 
79. VU. S.—Westinghouse Mach. 


Co. v. Electric Storage Battery Co., 
170 Fed. 430, 95 CCA 600, 25 LRANS 
673. 

Conn.—Jerome v. Jerome, 5 Conn. 


2. 
Del.—Hickman y. Hickman, 1 Del. 
Ch. 133. 


Ky.—May v. Armstrong, 3 J. J. 
Marsh, 260, 20 AmD 137. 
N. C.—Smith v. Turner, 39 N. C. 


433, 47 AmD 353. 

Eng.—Cressett v.. Mytton, 3 Bro. 
Ch. 48h, ' 29. Reprint 9655," ives. 
Jr. 449, 30 Reprint 431; Belfast 
v. Chichester, 2 Jac. & W. 439, 37 Re- 
print 696; Mason v. Goodburne, Rep. 
t. Finch 391, 23 Reprint 214; Gell v. 
Hayward, 1 Vern. Ch. 312, 23 Re- 
print 490. 

[a] Tlustration—In a bill to 
perpetuate testimony in regard to 
plaintiff’s title to land, the title of 
plaintiff ought to be plainly but suc- 
cinctly stated, with all necessary 
and convenient certainty as to the 
material facts and as to the time, 
place, manner, and other incidents. 
Jerome v. Jerome, 5 Conn. 352. 


80. Jerome v. Jerome, 5 Conn. 352; 
May vy. Armstrong, 3 J. Marsh. 
(Ky.) 260, 20 AmD 137. 

81. ‘Smith v.’ Turner, ‘39 N.C 


433, 47 AmD 353; Pettebone v. Le- 
high Valley Coal Co., 4 Kulp (Pa.) 
349 


49. 

[a] Thus, a bill to perpetuate the 
testimony of witnesses to a deed 
should properly describe the deed. 
Smith v. Turner, 39 N. C. 433, 47 


82. See supra §§ 8, 39. 

83. U. S.—Westinghouse Mach. Co. 
v. Electric Storage Battery C 
aA 430, 95 CCA 600, 25 

Del.—Hall v. Stout, 4 Del. Ch. 269; 
Hickman vy. Hickman, 1 Del. Ch. 133. 


;AmD 353. 


Ga.—Booker v. Booker, 20 Ga. 
TTT. 
Minn.—State v. Elliott, 75 Minn. 


391, 77 NW 952. 

Eng.—Barnsdale v. Lowe, 2 Russ. 
& M. 142, 11 EngCh 142, 39 Reprint 
348; Angell v. Angell, 1 Sim. & St. 
83, 1 EngCh 83, 57 Reprint 33; Parry 
v. Rogers, 1 Vern. Ch. 441, 23 Re- 
print 574; Morrison v. Arnold, 19 
Ves. Jr. 670, 34 Reprint 664. 

And see infra § 67. 

84. Westinghouse Mach. Co. v. 
Electric Storage Battery Co., 170 Fed. 
430, 95 CCA 600, 25 LRANS 673; 
Smith v. Turner, 39 N. C. 433, 47 
AmD 353 (a bill to perpetuate the 
testimony of witnesses to a deed). 
See also Smith v. Grosjean, 1 Patt. 
& H. (Va.) 109 (where one of the 
judges was of the opinion that it was 
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subject in controversy, the names of the witnesses 
need not be stated.™ 
[§ 46] f. Facts as to Which Examination Is 
Sought. The facts as to which plaintiff desires an 
examination of the witnesses should be set forth suf- 
ficiently to inform defendant of the point or points 
as to which they are to be examined, but not the evi- 
dence which they are expected to give. Thus a 
bill to perpetuate the testimony of a witness touch- 
ing a right of way must set out the right of way as 
fully as in a declaration at law;*? but where a bill 
alleges that certain notes in defendant’s possession 
have been forged, and prays for an order to per- 
petuate the testimony of the forger, it is not neces- 
sary to set forth the notes in haee verba.** Where, 
after the completion of the examination of the ! 
witnesses the commission is closed, complainant ean- | 
not sustain a supplemental bill for the further ex- 
amination of witnesses on the ground that new ma- 
terial facts have been discovered since the filing 
of the former bill, without stating in the bill what | 
such facts are.” ' 
[§ 47] g. Danger of Loss of Evidence. It | 
must sufficiently appear by the bill that complain- | 
ant is in danger of losing the evidence sought to be ) 
nated.” | 
§ 48] 3. Prayer for Relief. As the object | 
of the bill is attained so soon as the desired testi- | 
mony is procured, and its subject is entirely dis- | 
tinct from a bill for relief, there should be a | 
prayer for a commission and subpena;?* but a | 
prayer for other relief is improper.* Where the | 
bill states all the facts necessary to entitle com- | 
plainant to an order to perpetuate the testimony, 
a prayer that the testimony be taken de bene esse 
does not divest the bill of its distinetive char- 
acter.” 
{§ 49] 4. Demurrer. Where defendant deems 
the bill insufficient to entitle complainant to pre- | 
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serve the testimony, his remedy is to demur;** but 
it is too late to object after a commission has been 


Dismissal for Want of Prosecution. 
Tt has been held that the bill may be dismissed for 
want of prosecution at any time before repliea- 
tion and examination of witnesses. Other cases 
hold that a motion to dismiss on this ground is 
irregular, the proper application being that com- 
plainant proceed within a given time or pay defend- 
ant bis costs. Similarly, it has been held that the 
bill will not be dismissed for want of a reply, but 
a reply will be ordered and complainant directed 
to proceed or pay costs.t 

fs 51] 6. Affidavit. The general rule seems to 
be that no supplementary affidavit is necessary to 
sustain a bill to perpetuate testimony, the grounds 
being set forth in the bill. It has been held that 
an affidavit setting forth the facts indicating the 
danger of the loss of the testimony is necessary,* 
either as a part of the bill itself or as supplementary 


| thereto.* 


[$ 52] 7. Answer. The answer should not put 
in controversy matters which can be decided only 
on a trial of the main issue, as for example, ques- 
tions of title= And an averment of readiness to 
become defendant in an action by plaintiff to de- 
termine a dispute as to a title is impertinent, unless 
it is also averred that defendant is in possession.® 
An answer accompanied by a release of all claims on 
the part of defendant against plaintiff is snuffi- 
cient to defeat the bill and authorize its dismissal.” 

[$ 53] 8. Setting Down Cause for Hearing. 
Since the object of the bill is aceomplished by the 
examination of the witness,? if the cause is set 
down for hearing the bill will be dismissed with 
costs,? but such dismissal wall not prejudice plain- 
tiff in the perpetuation of his testimony,?® and the 
deeree need not state that the dismissal is without 


[§§ 45-53 


necessary that the bill should state{109; Rose v. Gannel, 3 Atk. 429, 26 
the name of the witnesses sought to Reprint 1652; Anonymous, 2 Vent. 
be examined. the other members of | 365, 66 Reprint 429; Morrison v. Ar- 
the court, holding that failure to/|nold, 19 Ves. Ir. 671, 34 Reprint 664. 
name them was not fatal to the) i Green vy. Compagnia Generale 
billy. taliana Di Navigation, 2 Fed. 49060 
25. Pettebone v. eae Valley | fat 102 Fed. 650, 42 CCA 580] (hold- 
Coal Co., 4 Kulp (P2.) 349. ing that the form of the prayer of 
2s. Sinith v. Turner, 29 NW. C. 433, | the bill to take testimony in per- 
47 AmD 343; Pettebone v. ” Lehigh | | petuam is the same as in ordinary 
Valley Cozl Co., 4 Kulp (Pa) 249; | bills, except the requirement that 
Cressett v. Mytton, 2 Ero. Ch 4%1.| defendant abide the decree of the 
29 Reprint 643, 1 Ves. Sr. 449, 20. court). 
Reprint 431. See Matter of White, fap. Beason for rule.—if the bill 
44 App. Div. 119, 66 NYS 762, 7 Ann) prays for relief, it will be dismissed 
Cas 134 (holding that 2 statement of because improperly nies set 
facts by an applicant for the exami-| subjects. Jerome v. Jerome, 5 Conn. 
nation of a witness before the com | 952: Anonymous, 2 Ventr. 265, 86 Re- 
mencement of an action, showing | print 439. 
that it is important that he should . Booker vy. Booker, 20 Ga. 777. 
Hickman v. Hickman, 1 Del. 


know what the witness would testify 
to, and that he cannot, with safety, 33. 
bri Hickman v. Hickman, 1 Del. 
does not Misclose circum-| Ch. 132. 
s, Ambl. 237, 27 Re- 


the action until he is thus ad- e 
giances rendering it necessary for| 98, Anonymou 
his protection that the witness’ tes-| print 15%, 2 Ves. 497, 28 Reprint 


timony should be perpeinaiel o18. 
a. Gell v. Hayward, 1 Vern. Ch.' 99. Shrine v. Powell, 10 L. J. Ch. 
412, 22 Reprint 496. | 13; Barham v. Longman, 2 Sim. 460 
22. “ee ain wv. Farmers’ Nati note, 2 EngCh 460. 57 Reprint 3860 
Bank, 4 LancLRev (Pa2.) 6% note; Wright v. Tatham, 2 Sim. 459, 2 


oh Knight 6” Knight, 4 Maad. 1, 


sy ga 1 0 60 


Ker “ Booker, 20 Ga. 777; Beavan vy. Carpenter, 11 Sim. 
Sinte v. eet, 75 Minn. 291, ta NW 29 34 EngCh 22, 59 Reprint 731. 
952; Mason vy. Goodburne, Rep. t. 2 Hickman vy. Hickman, 1 Del 
Finch 291, 22 Reprint 214. . 133. 
91. Hickman vy. Hickman, 1 De. 2. Norristown Ins., ete, Co. v. 
Ch. 132. Burgess, 14 Montg. Co. (Pa.) 91. 
92, Jerome vy. Jerome, 5 Conn. “gic 4, Norristown ints ete., Co. Vv. 
Mzson vy. Goodburne, Rep. eee. Pg Montz. (Pa.) 91. 


92. 
Finch 291, 23 Reprint 214, 


v. Meiiatniite: 3 
Jerome v. Jerome, 5 Bc 4 352; | 


5 J. 
Marsh. Views 260, 20 AmD 137; Pet- 


Hickman vy. Hickman, 1 Del. 133; | tebone v. Everhart, 4 Kul (Pa) 353. 
Smith v. Grosjean, 1 Patt. & owes And see Ellice v. ’Roupell, 2 2 Beav. 


' pense to the other side, and 


299, 308, 318, 55 Reprint 117 (in this 
case plaintiff filed a bill in perpetuam 
to prove the validity of a deed on the 
ground that the matters in dispute 
could not then be made the subject 
of judicial investigation. Defendant 
answered, and plaintiff amended in 
immaterial matters. Defendant then 
pleaded that since answering plaintiff 
himself had filed another bill, raising 
the point in dispute and showing that 
the matters in question could now 
be made the subject of judicial in- 
vestigation, and it was held that the 
plea could not be sustained, and that, 
if at all, it should have been pleaded 
in the first instance). 

6. Pettebone y. Everhart, 4 Kulp 
(P2.) 353. 

7 Wanford v. Ewen, 79 Til. A. 327 
(where defendant released the peti- 
tioner from all claims against him 
for slanderous utterances). 

8 See supra § 48. 

Hickman v. Hickman, 1 Del. 
133; Anonymous, Ambl. 237, 27 
Reprint 158, 2 Ves. 497, 28 Reprint 
318; Ellice v. Roupell, 32 Beav. 299, 
55 Reprint 117, 121, 125; Hall v. Hod- 
desdon, 2 P. Wms. 162, 24 Hepes 
633; Vaughan vy. Fitzgerald, Sch. 


EngCh 459, 57 Reprint $59, 11 ECL | & Lef. 316 


[a] Beason of rule—The reason 
why the bill is dismissed under such 
circumstances is that the hearing 
is unnecessary, is productive of ex- 
use 
it would permit the publication of 
the evidence. Hickman v. Hickman, 
1 Del. Ch. 133. 

Hickman v. Hickman, 1 Del. 
Ch. 133; Anonymous, Ambl. 237, 27 
Reprint 158, 2 Ves. 497, 28 Reprint 
318; Hall v. Hoddesdon, 2 P. 
162, 24 Reprint 6383. 


Yor later cases, developments arid changes in the law see curnulative Annotations, same title, page and note number. 


Wms. 


§§ 53-59] 


prejudice to the perpetuation of the testimony. 

{§ 54] 9. Publication. The general rule is that 
the testimony when taken must be sealed and kept, 
not to be published except on a special order made 
on an affidavit showing the death of the witness.!* 
But the court may in its discretion allow publica- 
tion before the death of the witness.'* 

[§ 55] 10. Hearing. If defendant merely an- 
swers, complainant will be confined to the interroga- 
tories annexed to the bill.'* But where defendant 
joins in the commission, he is then at liberty to 
examine as largely as he pleases, and complainant 
may extend his examination to any matters suit- 
able to his ease.t° Eligibility to a public office can- 
not be considered on the hearing of a bill to pre- 
ithe testimony to prosecute an action for the of- 

ce.16 

[§ 56] B. To Take Testimony De Bene Esse 17 
—l. In General. A bill in equity lies to take the 
testimony of witnesses de bene esse,.to be used in a 
pending action at law in view of their special con- 
ditions or circumstances, lest it will be lost to the 
party whose rights in the pending suit are depend- 
ent upon it,!® or it may be made a part of a bill 
in equity, brought in a ease in which such testi- 
mony has a direct bearing.® It is not a bill for 
relief,?° and should not pray for discovery.?!: After 
an examination of the witnesses, there is an end of 
the cause.?* 

{[§ 57] 2. Witnesses Subject to Examination. 
Witnesses who may be examined de bene esse are 
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the aged or infirm, or those about to depart from 
the country, or one who is a single witness or those 
who are a single set of witnesses as to the matter 
in question.?* 

[§ 58] 3. Necessary Averments. The bill must 
aver facts sufficient to authorize the court to issue 
a commission or order the taking of the testimony.?+ 
Thus the bill must aver that an action is pending,?5 
and show or at least refer to the pleas therein.2® It 
must disclose the probable inability to procure the 
attendance of the witness at the trial and the rea- 
sons therefor,?*7 and must aver the facts to be 
proved by the witnesses,?* and show the materiality 
of their testimony.?® In the United States courts, 
the bill must show that the depositions cannot be 
taken in the ordinary methods, and the necessity of 
resorting to equity.*° Failure to make essential 
averments in a bill to take depositions de bene esse 
is ground for demurrer.*! Ordinarily the allega- 
tions of the bill cannot be put in issue by an an- 
swer to any greater extent than could similar alle- 
gations in an affidavit to take depositions de bene 
esse.?2 

[§ 59] 4. Affidavit. The bill must always be 
accompanied by an affidavit showing the cireum- 
stances by which the evidence intended to be pre- 
served is in danger of being lost.** It should name 
the witness,** specify the matters as to which his 
testimony is desired,®® and show the circumstances 
by which the evidence intended to be perpetuated is 
in danger of being lost,?® as that the witness is 


11. Acland v. Cuming, 2 Madd. 28, 
56 Reprint 245. 

12. Hall v. Stout, 4 Del. Ch. 269; 
Hickman v. Hickman, 1 Del. Ch. 133; 
Crawford v. McAdams, 63 N. C. 67; 
Ellice v. Roupell, 32 Beav. 299, 308, 
818, 55 Reprint 117, 121, 125; Aber- 
gavenny v. Powell, 1 Meriv. 434, 35 
Reprint 733; Dorset v. Girdler, Prec. 
Ch, 531, 24 Reprint 2388; Cann v. Cann, 
1 P. Wms. 567, 24 Reprint 520; Barns- 
dale v. Lowe, 2 Russ, & M. 142, 11 
EngCh 142, 39 Reprint 348; Angell v. 
Angell, 1 Sim. & St. 83, 1 EngCh 83, 
57 Reprint 23; Morrison v. Arnold, 19 
Ves. Jr. 670, 34 Reprint 664. See also 


infra § 60, And see generally infra 
§§ 311-315. 
13. Harris vy. Cotterell, 3 Meriv. 


678, 36 Reprint 260. 

[a] Delivery of copies—The court 
will not order copies of depositions 
taken to perpetuate the testimony of 
witnesses to be delivered out for 
the purpose of perfecting the title 
to an estate, even after the witnesses 
are dead. Teale v. Teale, 1 Sim. & St. 
385, 1 EngCh 3885, 57 Reprint 154. 

14. Hickman v. Hickman, 1 Del. 


15, , Hickman vy. Hickman, 1 Del. 


16. Kellogg v. Warmouth, 14 F. 
Cas. No. 7,667 (holding that such a 
question can come before the court 
only on a direct action at law to test 
the title to the office). 

17. Bill to perpetuate testimony 
distinguished see supra § 39. 

Depositions de bene esse generally 
see supra § 10. 

18. Del.—Wilds v. Wilds, 8 Del. 
Ch. 368, 68 A 447; Hall v. Stout, 4 
Del. Ch. 269; Hickman v. Hickman, 1 
Del. Ch. 1338. 

Ind.—Tullis v. Stafford, 134 Ind. 
258, 33 NE 1023. 
ay. H.—Russell v. Fabyan, 35 N. H. 


Pa.—International Coal Min. Co. v. 
Pennsylvania R. Co., 214 Pa. 469, 63 
A 880; Vanriper v. Vanriper, 3 Lanc 
Bar 155. 

Eng.—Ex p. Coles, Buck. 293; Devis 
v. Turnbull, 6 Madd. 232, 56 Reprint 
1080; Ebden v. Prince, 8 Price 290, 
146 Reprint 1207; Philips v. Carew, 1 
P. Wms. 117, 24 Reprint 318; Grin- 
nell v. Cobbold, 4 Sim. 546, 6 EngCh 


me fan: 


546, 58 Reprint 204; Angell v. Angell, | 


1 Sim. & St. 83, 1 EngCh 83, 57 Re- 
print 33; Bowden v. Hodge, 2 Swanst. 
258, 36 Reprint 614; Cock v. Donovan, 
8 Ves. & B. 76, 35 Reprint 407. See 
Hart v. Strong, 2 Russ. 559, 3 EngCh 
559, 38 Reprint 445 (where an ap- 
plication to examine witnesses abroad 
in aid of the defense in an action at 
law was refused, where the trial had 
not been stayed and the object was 
to obtain the order for the purpose 
of operating as an inducement to the 
law court to postpone the case). 
Ont.—Haskins v. May, 2 OntWR 


00. 

19. Hickman vy. Hickman, 1 Del. 
Ch, 133; Shirley v. Ferrers, Moseley 
389, 3 P. Wms. 77, 24 Reprint 976; 
Philips v. Carew, 1 P. Wms. 117, 24 
Reprint 318. 

20. Mills v. Campbell, 2 Y. & C. 
Exch. 388, 160 Reprint 448. 

21. Thorpe v. Macauley, 5 Madd. 
218, 56 Reprint 877 (where a demur- 
rer to a bill for discovery and for 
a commission abroad in aid of de- 
fendant was overruled, with liberty 
to amend, complainant being entitled 
to the commission but not to the 
discovery); Shackell v. Macaulay, 2 
ye on & St. 79, 1 EngCh 79, 57 Reprint 


22. Morrison v. Arnold, 19 Ves. 
Jr. 670, 34 Reprint 664. 

23. See infra § 59. 

24. Richter v. Jerome, 25 Fed. 679 
[aff 123 U. S. 233, 8 SCt 106, 31 L. ed. 
132]; Shedden v. Baring, 3 Anstr. 880, 
145 Reprint 1069; Anonymous, 1 
Anstr. 201, 145 Reprint 844; Atkins v. 
Palmer, 5 Madd. 19, 56 Reprint 801 
(where, before the commission to ex- 
amine a witness abroad reached its 
destination, the witness returned to 
the jurisdiction, and the court re- 
fused to permit his examination de 
bene esse, and held that the bill 
should be amended); Chimelli_ v. 
ce Younge 302, 159 Reprint 


25. Richter v. Jerome, 25 Fed. 679 
{aff 123 U. S. 283, 8 SCt 106, 31 L. ed. 
132]; Angell v. Angell, 1 Sim. & St. 
83, 1 EngCh 83, 57 Reprint 33. And 
see infra § 68. j 

26. Macaulay v. Shackeli, 1 Bligh 
N. S. 96, 4 Reprint 809 (holding that 
a bill to take testimony for use in an 


action at law should show the pleas, 
but it will be sufficient to refer to 
them so as to make them a part of 
the bill). 

27. Cholmondely v. Oxford, 4 Bro. 
Ch. 157, 29 Reprint 828; Hankin v. 
Middleditch, 2 Bro. Ch. 641, 29 Re- 
print 355. But see Macaulay: v. 
Shackell, 1 Bligh N. S. 96, 4 Reprint 
809 (holding that, where the deposi- 
tions are intended to be used in an 
action of libel, it is unnecessary to 
allege that the witnesses resided in 
England at the time of the libel or 
have since left). 

28. Richter v. Jerome, 25 Fed. 679 
ee 123 U. S. 233, 8 SCt 106, 31 L. ed. 
1 


29. Richter v. Jerome, 25 Fed. 
679 [aff 123 U. S. 233, 8 SCt 106, 31 
L. ed. 132]; Macaulay v. Shackell, 1 
Bligh N. S. 96, 4 Reprint 809. And 
see Shackell v. Macaulay, 2 Sim. & 
St. 79, 1 EngCh 79, 57 Reprint 275 
(holding that a bill will not lie for 
commission to examine witnesses in 
regard to matters contained in the 
pleadings of two separate actions). 

30. Richter v. Jerome, 25 Fed. 
679 [aff 123 U. S. 233, 8 SCt 106, 31 
L. ed. 132]. 

31. Richter v. Jerome, 25 Fed. 679 
{aff 123..U..S.,283,,.8 SC) 106; 3%, i. 
ed. 132]. 

32. Richter v. Jerome, 25 Fed. 
679 [aff 123 U. S. 233, 8 SCt 106, 31 
L. ed. 132]. 

33. Hickman v. Hickman, 1 _Del. 
Ch. 133; Philips v. Carew, 1 P. Wms. 
117, 24 Reprint 318; Angell v. Angell, 
1 Sim. & St. 83, 1 EngCh 83, 57 Re- 
print 33. 

34. Mendizabel v. Machado, 2 
Sim. & St. 483, 1 EngCh 483, 57 Re- 
print 430. But compare Mendizabal 
v. Machado, 2 Russ. 540, 3 EngCh 540, 
38 Reprint 438 (where the necessity 
of naming the witnesses was que- 
ried). See generally infra § 88. 

{a] Danger of exposing the wit- 
ness to tampering is not a sufficient 
reason for not naming him. Mendi- 
zabel v. Machado, 2 Sim. & St. 483, 1 
EngCh 483, 57 Reprint 430. 

35. Mendizabel v. Machado, 2 Sim. 
& St. 483, 1 EngCh 483, 57 Reprint 
430. 

36. 
Ch. 133. 


Hickman vy. Hickman, 1 Del. 
See also infra §§ 84-87. 
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aged," infirm,** or in a dangerous state of health,S® 
or that the witness or witnesses sought to be ex- 
amined are acquainted with the facts and is or are 
the only witness or witnesses to the particular faet 
or facts*® The English rule has been said to be 
that when the examination is sought because of 
age, the affidavit must state the witness to be sev- 
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enty years old,*? but this rule was dispensed with | 


where the witness was afflicted with a —_— 
disease. 

[§ 60] 5. Publication. The ordimary course is 
that depositions are not to be published unless the | 


witness is dead or absent, so that it, eaten 
to have a subsequent examination,’ and_ then, 

generally, the pubheation can be only. by. special or- 
der,** the order being that the officer attend with 
and produce to the court at law the recerd of the. 
whole proceedings, and that the pastes may make 
sueh use of the same as by law they can It has 
been said that the publication may be, by consent, 
on a strong showing of necessity,** but the court 
will refuse to permit depositions to be published 
in order to compare them with the depositions in 
the same cause taken on an examination in chief.‘* 


Vill. APPLICATION FOR COMMISSION OR LEAVE TO TAKE TESTIMONY 


[$ 61] A. Necessity. Under some statutes, the | 
right to take depositions before trial is absolute, 
and no application for a commission or leave to 
take is mecessary.** 
may be taken on mere notice,*® or the parties con- 
sent>* a formal application to take the testimony 
of a witness in the form of a deposition is gen- 
erally essential and neeessary=' Jt has been held 
that a commission may issue without special appli- 


But, exeept where depositions | 


cation until the cause is set for hearing,=* and that | 
a commission may issue in vacation without appl- | 


cation to take the deposition of a witness duriig 
his last illmess** 

[§ 62] B. Consent and Waiver. Usually a 
commission may issue or depositions may be taken 
by consent of the parties without an application or 
affidayit=+ No particular form of consent is nee- 

37. Bellamy v. Jones, $ Ves. JIr./ 
31, 32 Reprint 261. 

33 Philips v. Carew, 1 P. Wms} 
117, 24 Reprint 313. 

3S. Bellamy v. Jones, 8 Ves. Jr.) 
31, 32 Reprint 261. 

40. Cholmondely v. Oxford, 4 Bro. 


essary* An order to take a deposition may be 
vacated when granted by consent given under a mis- 
apprehension®* Consent is unavailable when con- 
trary to positive statute,®" or, in the absence of 
statute, when contrary to the settled practice of the 
courts. 

[§ 68] C. Who May Apply—l. In General. A 
commission may be issued on the application of either 
party without the consent of the other®® And al- 
though a party cannot retake the depositions of a 
witness without leave of the court,®® the taking of 
a deposition by one party will not preclude a subse- 
quent application by the other.*t Likewise, where 
notice of intention to take a deposition has been 
given, either party has the night te obtain the com- 
mission and take the deposition after the direct and 
eross-interrogatories are filed, if the other fails te 


Oki—J. M. Hoard, Jr.. Co. v. Grand | tency of witness—A petition to a 
: ee Soa Co.. 173 P $44. 
er We 


{a] Federal Equity 
47 (498 Fed. xxxi, 115 CCA xxxi), au-| 
thorizing the granting of leave to) 605. 


} master to take testimony as to the 
| Pesomastenay ef a witness who has 
been examined must be in oe 
and verified by. affidavit. Gass 

Stinson, 10 F. Cas. Ne. 5,261, 2 Sue 


Burekharadt, 34) 
Rules.—Rule 


Ch 157. 28 Reprint $28; Hankin v./ take depositions, and fixing the time | 52. Berny  v. Wallin, .1 Overt. 
Middleditch. 2 Bro. Ch. 641. 29 Re-/ within which they may be taken, Was | ae 107. 

primt 355; Shirley v. Ferrars, Mose-/ not intended to vary or be a limita- ays v. Johnson, & Del, 219, 
ley 383, 25 Reprint 456, 3 P. Wms | tion upon Rev. St. § 863 which gives | oa Pickard vw. Bates, 38 Th 40; 
77, 24 Reprint $76; Rowe v. - 13,2 i iti Colvin v. Warford, 18 Md. 274; Mary- 
Wes. Ir. 261, 33 Reprint 282; Bellamy (tice. Iowa Washing Mach. Co. ete., Coal, ete. Co. vw Wingert, 


a Jones, § Ves. Jr. 31, 32 Reprint} 
a. Hickman v. Hickman, 1 Del. 
Ch. 133. / 

42. Fitzhugh v. Lee, Ambl. 65, 27) 
Reprint 38 (€where the witness was) 


sixty years of age and afflicted with | or 


gravel). 6390. 
43. Hickman v. Hickman, 1 Del. | 326,186 SW 23. 
Ch. 133; Gasson v. Wordsworth, 


Ambi. 108, 27 Reprint 70, 2 Ves. 335. 
28 Reprint 208: Bradley v. Cracken-! 
thorp, Dick. 182, 21 Reprint 2393; Price | 
v. Bridgeman, Dick. 144, 21 Reprint | 
223; Cann v. Cann, 1 P. Wms. 567, 24 


the deposition. 


Vern. Ch 331, 23 Reprint 5062. 
also supra §$ 54. And see generally 


Ward, gre 2004 [aff 234 Fed. 83, 


z 
# 


Ss is found within the state, his 
depesition may be taken without any 
commission or order 
clerk, under Rev. St. (1909) § 
State vw. Burney, 193 
() But when the 
action is pending in a city of over 
fifty thousand inhabitants, the ad- 
verse party may apply to have a spe- 
cial commissioner appointed to take 
State v. Burney, su- 
pra. (3) If a ease is transferred to 
Reprint 520: Mersden v. Bound, 1! such a city after notice to take depo- 
See) sitions. such notice cannot 
quashed, but a commissioner may be 


$ Gill (Ma) 170; Knight v. Emmons, 
eon nyt pee vw. Renwick, 10 
Meoeasity..of 


Commission see infra $ 118. 
Consent to authorize the granting of 

a commission see infra § 63. 
American Hand- 
Sewed Shoe Co. 63 Kan. 698, 66 ¥ 
oy myo v. Willard, 30S. 615, 9 

7 

[a] Objection—“When the evi- 
dence is taken by consent, there 
should, before announcement of read- 
iness for trial, be notice that the con- 
sent has not been duly executed, if 
its due execution is to be denied.” 
Davis v. tral R. Co., 60 Ga. 329, 


(1) when the 


from any court 


Mo. A. 


be 


infra $$ 311-315. appointed. State v. Burney, supra. 532. 

44. Hickman v. Hickman, 1 Del. Notice to take depositions see infra 56. Seymour v. Deull, 23 N, S. 364. 
Ch 133; Gasson v. Wordsworth, / §§ 147-181. 57. Curtis v. State, 14 Lea (Tenn.) 
AmblL 108, 27 Reprint See infra § 62. 502. 


78, 2 Ves. 325, 
28 Reprint 265; Cann v. Cann, I P anni 
Wms. 567, 24 Reprint 520. - | Fed J 
45. Atty -Gen. v. Ray, 2? Hare 5138, 
24 EngCh 518, 67 Reprint 214. : 
46. Herris v. Cotterell, 3 Meriv.)| 441. 
678. 36 Reprint 260. 
47. Cann v. Cann, 1 P. Wms: 567, 
24 Reprint 520. 
48. See statutory provisions. 540 
Mecessity of order for commission N. J. 
testimony see infra $3) 567; 


162; 


S—tIowa Washing Mach. | Paige 420. 
Co. ¥. Ward, 227 Fed. 1004 [aff 234! 
Fed. $8, 148 CCA 1047; Henning v. 
Boyle, 112 Fed. 397. 
os v. Davis, 5 bebo 

Mich.—Brown v. Watson, 66 Mich. | 
223, 33 NW 483. 

Mo-—State v. Burney, 193 Mo. al 
326, 186 SW 23. 


| jee 
ne bm. 


. S—Randall v. Venable, 17 
Sutton v. Mandeville, 23 
. Cas. No. 13,650, 1 Cranch C. C. 115. 
Ala—wWorsham v. 


La—Folse v. Kittredge, 15 
Ann 222; Mann v. Hunt, 1 Mart. 22. 
Miss.— Ragan v. Cargill, 


JI.—Henéricks v. Craig, } N. J. L. 
Den v. Farley, 4 N. J. L. 124. 
Y—Renwick v. 


See Dickson v. Covert, 2 Ch. Chamb. 
(. C.) 342 (holding that the exami- 
nation of a defendant under the Gen- 
oe Order is a substitute for discov- 

Ty by interrogatories, and to entitle 
_plaintitt to examine on special sub- 
ts, he must make a case for it in 


Deposition as to incompe- 
For later cases, developments and Se in the law see cumulative Annotations, same title, page and note number. _ 


{a] Dilustration—Where by the 
statute a deposition in a criminal 
ease can be taken by the accused 
only by order of the court and upon 
notice to the attorney-general, a dep- 
osition cannot be taken without an 
order, although the attorney-general 


Port. 
La. 


Goar, 4 


24 Miss./ consents. Curtis vw. State, 14 Lea 
(Tenn.) 502. 
58. In re MeManemin, 11 Pa. Dist. 


$38 (erphans'’ court). 
59. Burton v. Galveston, ete, R. 
Co.) 61 Tex. 526; Farnsworth v. 


Renwick, 10 


Wi 39. Ind. 
246. See Markland v. Jones, 6 L. J. 
Ch. 68 (holding that, where plaintiff 
has obtained an order for a commis- 
sion but has not served it, defendant 
is entitled as of course to a lke 
order). ‘ 


OFi 


§§ 63-66] 


do so.®? The application for a commission may be 
made by the attorney of the party.® 

[§ 64] 2. Interveners. A person not a party to 
an action has no right to take depositions therein, 
although he intended to intervene.®* 

[§ 65] D. Who May Entertain. The applica- 
tion can be entertained only by a court, a judge 
thereof, or such officer as may be designated by 
statute who has jurisdiction in the premises ®* and 
is within the county or district wherein he is au- 
thorized to entertain and grant applications for 
taking testimony in the form of depositions.®® It 
has been held that a statute giving courts of record 
authority to issue commissions to take depositions 
authorizes inferior courts of record to procure tes- 
timony in this manner.®’ More specifically, the 
power to entertain an application for a commission 
to take testimony in the same manner as courts 
of general jurisdiction has been recognized to exist 
in a county judge,®* a parish judge,®°® surrogate or 
probate courts,*° justices’ courts,’ and even in may- 
ors’ courts.7? At common law, where consent was 
obtained the practice was to apply to the court 
in term or to a judge in vacation.7* In some ju- 
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risdictions the application may be made to officers 
authorized to perform the duties of the court or the 
judges thereof, such as clerks of court.7* Gener- 
ally a referee to hear and determine cannot enter- 
tain an application for a commission,’ unless spe- 
cially authorized,’® but it has been held that an 
official referee to whom the whole cause is referred 
for trial has power to order a commission to is- 
sue.” Generally the application should be made in 
the court in which the cause is pending,’® but this 
rule has been held not to preclude an appellate 
court from issuing a commission.7® A motion for 
a commission to take testimony on an issue directed 
out of chancery should be made to the court in 
which the trial is to be had.®° 

[§ 66] E. Time of Application or Taking—l. 
In General. The application should be made with 
due diligence,*? and within the time fixed by stat- 
ute or rule of court.8? But the court may, in its dis- 
cretion, allow the commission, although the applica- 
tion is made after the usual time therefor, where 
the delay is not attributable to the applicant’s 
neglect.6* Nor does a delay afford ground for deny- 
ing the application if no prejudice has resulted 


62. Burton v. Galveston, ete. R. 
Co., 61-.Tex. 526. 
63. Williams v. Smith, 29 R. I. 


562, 72 A 1093; Brooks v. Brooks, 16 
S. C. 621. 
64. Riviere v. Wilkins, (Tex. Civ. 


A.) 72 SW 608. 

65. U. S. v. Hom Hing, 48 Fed. 
635 (holding that a district court has 
no power to issue a dedimus protes- 
tatem to take testimony to be used in 
an investigation before United States 
commissioners under the Chinese Ex- 
clusion Act, since such act clothes 
the commissioners with a jurisdic- 
tion independent of the district 
court); Peters v. Prevost, 19 F. Cas. 
No. 11,032, 1 Paine 64 (holding that 
an application to take depositions in 
Canada -must be made in. open court 
and not to a judge at chambers, since 
a judge at chambers has no power to 
award one); Fonda v. Armour, 49 
HowPr (N. Y.) 72 (holding that a 
statute authorizing judges of a su- 
perior court to perform the duties of 
justices of the supreme court confers 
the power to summon a_ witness 
whose testimony is desired on the 
judges of the former court and not 
on the court itself). 

[a] Arbitrator under Workmen’s 
Compensation Act.—In Alberta a dis- 
trict judge acting as an arbitrator 
under the Workmen’s Compensation 
Act has power to direct the issue of 
a foreign commission to take the evi- 
dence of witnesses. Bodnar v. West 
Canadian Collieries, 5 Alta. L. 163. 
Erwin v. Voorhees, 26 Barb. 
(N. Y.) 127; Fonda v. Armour, 49 
HowPr (N. Y.) 72. 

{a] Conflicting statutes.—Where 
by statute any justice of a court of 
general jurisdiction may grant an 
order for a commission, and by a 
subsequent statute all motions are 
required to be made within the dis- 
trict in which the action is triable or 
in a county adjoining, the place of 
application is government by the lat- 
ter statute. Sturgess v. Weed, 13 
How Pr (N. Y.) 130. 


67. Watson v. Smith, 13 Wend. 
(N. Y.) 51. é 
68. Lang vy. Brown, 6 Hun (N. Y.) 


256 (holding that a county judge au- 
thorized to perform the duties of a 
supreme court judge at chambers 
may entertain the application). 

69. Cain v. Loeb, 26 La. Ann. 616 
(holding that an affidavit that the 
district judge is absent from the par- 
ish is sufficient to authorize the par- 
ish judge to grant an order to take 
testimony). 

70. Mass.—Amory v. Fellowes, 5 
Mass. 219. 

Mich.—In re High, 2 Dougl. 515. 


% 


N. M.—Gildersleeve v. Atkinson, 6 
N. M. 250, 27 P 477. 

N. Y.—Matter of Wallace, 71 App. 
Div. 284, 75 NYS 838; Matter of 
Plumb, 64 Hun 317, 19 NYS 79; Gee’s 
Est., 383 NYS 425, 24 NYCivProc 241. 

Wash.—North America Reformed 
Presb. Church v. McMillan, 31 Wash. 
643, 72 P 502. 

71. Collins v. Shaffer, 78 Hun 512, 
29 NYS 574; Murphy v. Sullivan, 77 
NYS 950, 10 AnnCas 303; Greene v. 
Tally, 39 S. C. 338, 17 SE 779. 

72. Reeves v. Allen, 42 Ind. 359. 

73. Ragan v. Cargill, 24 Miss. 540. 

74. Henning v. Boyle, 112 Fed. 
397; Glenn v. Brush, 3. Colo. 26; 
Ford v. Rockwell, 2 Colo. 376; Cannon 
v. White, 16 La. Ann. 85; St. Louis 
Southwestern R. Co. v. Smith, 38 Tex. 
Civ. A. 507, 86 SW_ 943. 

75. Rathbun v. Ingersoll, 34 N. Y. 
Super. 211. 

76. Hughes v. Rees, 9 Ont. Pr. 86; 
Moffatt v. Prentice, 6 Ont. Pr. 33. 

77. Hayward v. Mutual Reserve 
Assoc., [1891] 2. Q. B. 236. 

78. Moore v. Stoddard, 206 Mass. 
395, 92 NE 502. 

79. Moore v. Stoddard, 206 Mass. 
395, 92 NE 502. 

80. Bourdeaux v. Rowe, 1 Bing. 
N. Cas. 721, 27 ECL 834, 131 Reprint 


1295. 
Cal.—Cobe v. Crane, 173 Cal. 


81. 
116, 159 P 587. 

Colo.—Henwood v. Peo., 57 Colo. 
544, 143 P 373, AnnCasi1916A 1111. 

Ky.—Ellison y. Shapleigh, 1 Ky. 
Op. 590. 

Minn.—Coombs v. Bodkin, 81 Minn. 
245, 83 NW 986. 

N. Y.—Weeks v. Sawyer, 173 App. 
Div. 961, 158 NYS 1054; Wilcox v. 
Stern, 89 App. Div. 14, 85 NYS 159; 
Davis v. William Rosenzweig Realty 
Operating Co., 53 Misc. 1, 102 NYS 
868 [aff 120 App. Div. 875 mem, 105 
NYS 1112 mem] (where it was held 
that, although facts were known to 
defendant for several months, but 
not communicated to the attorney, 
and application for a commission 
was made immediately on the attor- 
ney’s learning the facts, there was no 
laches on defendant’s part); Rath- 
bun vy. Ingersoll, 34 N. Y. Super. 211; 
Forrest v. Forrest, 16 N. Y. Super, 
661, 9 AbbPr 289; Valentine v. Rose, 
45 Misc. 342, 90 NYS 389; Morse vy. 
Grimke, 8 NYS 1, 18 NYCivProc 37. 
See Charleston Bank v. Hurlbut, 3 
N. Y. Super. 717 (holding that under 
the code of procedure, and in analogy 
to the former practice, defendant had 
twenty days after reply in which to 
make application). Compare Beall v. 
Dey, 7 Wend. 513 (holding that a 
commission may issue, although the 


application 
fourth 
joined). 

Philippine.—Pimentel v. 
14 Philippine 49. 

Wis.—Carman v. Hurd, 1 Pinn. 619. 

Eng.—Stuart v. Gladstone, 7 Ch. D. 
394; Butler v. Fox, 9 C. B. 199, 67 
ECL 199, 187 Reprint 868; Brydges v. 
Fisher, 4 Moore & S. 458, 30 ECL 559; 
Hart v. Strong, 2 Russ. 559, 3 EngCh 
559, 38 Reprint 445; Todd v. Aylwin, 
Sa eee 271, 2 EngCh 271, 57 Reprint 

N. S.—McLeod v. Insurance Cos., 
32, N. S. 481. 

Pr, Edw. Isl.—Union Bank v. Daw- 
son, 1 Pr. Edw. Isl. 279. 

[a] MTllustrations.—(1) Where a 
cause was held open to enable a par- 
ty to take testimony abroad, a delay 
of five months in applying justified 
the refusal of the application. Coombs 
v. Bodkin, 81 Minn. 245, 83 NW 986. 
(2) Where accused was granted 
one continuance in order to take the 
deposition of a witness named or to 
ascertain the whereabouts of others 
and have them personally present at 
the trial, a demand at trial, twenty 
days later for a commission to take 
the deposition of a witness named in 
the former application, was not in 
apt time. Henwood v. Peo., 57 Colo. 
544, 143 P 373, AnnCasi916A 1111. 
(3) The issuance of a commission to 
take testimony was properly denied 
on the ground of laches, where, by 
stipulation of plaintiff, defendant had 
an opportunity during the whole sum- 
mer to have his testimony taken by 
open commission, but took no steps 
in the matter until plaintiff had regu- 
larly moved and noticed the cause on 
the calendar in October... Wilcox v. 
Stern, 89 App. Div. 14, 85 NYS 159. 
(4) The surrogate was authorized, in 
his discretion, to deny an applica- 
tion for a commission made after a 
large amount of testimony had been 
taken, where it was doubtful wheth- 
er the con mission could be returned 
before the expiration of his term of 
office. Matter of Hodgman, 11 App. 
Div. 344, 42 NYS 1004 [aff 161 N. Y. 
627 mem, 55 NE 1196 mem]. 

Imposition of terms where appli- 
cant has been guilty of laches see 
infra § 104. 

Time of executing commission see 
infra § 188. 

82. United Braid, ete., Co. v. Bar- 
thels Mfg. Co., 217 Fed. 175 (under 
Equity Rules rule 56). 

83. Nash v. Baie des Chaleurs R. 
Co., 7 Que. Pr. 381. 

{a]. After notice of trial—A com- 
mission may be granted, although it 
is not applied for until after the oth- 


_ the 
issue 


is not made until 
special term after 


Gutierrez, 
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therefrom.®* 


investigation.°* 


The court has no inherent power to 
determine the time within which the application 
must be made.S*> An application will not be denied 
on the ground of laches because of the refusal of 
the court to grant prior applications on uetoens of 
technical defects in the moving papers.** 
fendant is not guilty of laches” where he acts im- 
mediately after the filing of the replication.$? 
court may, in its diseretion, postpone the trial in 
order to permit the execution of a commission,** but 
a stay of proceedings may be refused where there is 
an unreasonable delay in the application.®® 

Summary proceedings. No greater diligence to 
take testimony under a commission is required in 
summary proceedings than in ordinary eases.®° 

[§ 67] 2 Prior to Suit. The object of perpetu- 
ating testimony is to preserve evidence which may 
be lost because of the inability of a party to bring 
the matter in controversy to an immediate judicial 
Hence depositions for this purpose 
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A de- 
The 


[§§ 66-68 


litigation, and when it is not within the power of 
the party to bring his right to a present investiga- 
tion and determination.® 

{[§ 68] 3. In Pending Causes—a. Necessity of 
Pending Action. 
in perpetuam °° can be taken only in a pending ac- 
tion,** or after the court has obtained jurisdiction 
of the defendant or the subject matter in some rec- 
ognized legal: mode.% 
service of process must have been duly made and 
must be complete,°® and the writ returned,®’ but it 
has also been held that a deposition may be taken 
immediately after the service of summons.°§ 
attachment of property confers jurisdiction so as 
to authorize the taking of depositions.®9 
“‘nending’’ after a conditional nonsuit but before an 
order taking it off is made.t 
and for good reason shown, it has been held that the 
taking of depositions may be permitted before the 
service of process,? 


Generally depositions other than 


It has been held that the 


An 
A suit is 


In exceptional cases 


or its return? It has been 


ean be taken in this mode only in anticipation of ; held in England that a bill lies before the com- 


er party has given notice of trial. 
Lemoine vy. Mackay, 2 OntWR 390 
408. 

84. Zeggio v. Robinson, 153 App. 
Div. 886, 187 NYS 1104; Hart v. Og- 
densburg, ete., R.'Co., 67 Hun 556, 22 
NYS 401; Tirpak v. Hoe, 53 Misc. 529, 


103 NYS 798. Valentine v. Rose, 45 
Mise. 342, 90 NYS 389; Weekes v. 
Paul, € Dowl. P. C. 462; De Rossi v. 


Polnttl 7 Scott 836; Todd v. Aylwin, 
271, 2 EngCh 271, 57 Reprint 
Mills’ v. Campbell. 2 ¥Y. & G 
. 389, 160 Reprint 448. 
Delay in taking see infra § 188. 


85. In re Shannon, 180 App. Div. 
214, 167 NYS 472. 

86. Margulies v. Damrosch, 24 
App. Div. 15, 48 NYS 936. 

87. Buchanan v. Trotter, 4 F. Cas. 
No. 2,075. 


Armstrong v. Gillies, 5 Que. 
Pr. 423. 

89. Butler v. Fox, 9 C. B. 199, 67 
ECL 199, 137 Reprint 868. 

90. Slidell v. Richter, 4 Rob. (La.) 


See supra §§ 8, 39. 
Jy. S.— Westinghouse Mach. 
~ Electric, etc., Co., 170 Fed. 430, 
CCA 600. 25 LRANS 673; New 
ete., Coffee Polishing Co. v. 
York Coffee Polishing Co., 9 
578, 20 Blatchf. 174. 
Hall v. Stout, 4 Del. Ch. 
Hickman v. Hickman, 1 Del. Ch. 
Ga—Booker v. Booker, 20 Ga. 
Ind—Tullis v. Stafford, 134 
258, 33 NE 1023. 
Mass.—Greenfield v. Cushman, 16 
Mass. 393. 
<¢ Le v. Buiott, 75 Minn. 
391, T7 NW 952. 
63 
Gi 


N. C—Crawford v.. McAdams, 
N. C. 67; Baxter v. Farmer, 42 N. 
239; Smith v. Ballard, 3 N. C. 289. 


Pa. 
353; Graham v. Farmers’ Nat. Bank, 
3 LancLRew 68. See Montgomery v. 
Dickey, 2 Yeates 212 (where deposi- 
tions taken in the presence of both 
parties before any cause was pend- 
ing were permitted to be read to 
prove the lines of an old survey). 

Eng.—Spencer v. Peek, L. R. 3 Ea. 
415; Ellice v. Roupell, 32 Beav. 299, 
55 Reprint 117; Cox v. Colley, Dick. 
55, 21 Reprint 188; North v. Gray, 
Dick. 14, 21 Reprint 171; Dew wv 
Clarke, 1 Sim. & St. 108, 1 EngCh 
108, 57 Reprint 44; Dorset v. Girdler, 
Prec. Ch. 531, 24 Reprint 238 [cit 
Wynn vy. Hatty]; Barnsdale v. Lowe, 
2 Russ. & M. 142, 11, EngCh 142, 39 
Reprint 348; Angell Vv. Angell, 1 Sim. 
& St. 83, 1 EngCh 83, 57 Reprint 33; 
Parry v. Rogers, 1 Vern. Ch. 441, 23 
Reprint 574; Bechinall v. Arnold, 1 
Vern. Ch. 354, 23 Reprint 519; Gell v. 
Hayward, 1 Vern. Ch. 312, 23 Reprint 
490; Pawlet v. Ingres, 1 Vern. Ch. 


| 308, 23 Reprint 487; Morrison v. Ar- 


nold, 19 Ves. Jr. 670, 34 Reprint 664. 

Bills to perpetuate testimony gen- 
erally see supra § 39 et seq. 

93. See supra § 67. 

94. U. S—Henning v. Boyle, 112 
Fed. 397; Richter v. Jerome, 25 Fed. 
679 [aff 123 U. S. 233, 8 SCt 106, 31 
EB. ed. 132]. 

Colo.—Glenn v. Brush, 3 Colo. 26. 

Del.—Hall v. Stout, 4 Del. Ch. 269; 
Hickman v. Hickman, 1 Del. Ch. 133. 

Tll.— Joy v. Aultman, ete., Mfg. Co., 


TSUINVAL 473: 
Stafford, 134 Ind. 


Ind.—Tullis v. 
258, 33 NE 1023. 

Me.—Howard v. Folger, 15 Me. 447. 
ae ete tae v. Fellowes, 5 Mass. 
wan ce v. Erwin, 3 Miss. 
t . 

N. Y.—In re Whitney, 4 Hill 533; 
Neha v. Howard Ins. Co., 18 Wend. 
Vt—Bowen v. Hall, 22 Vt. 612. 

Eng.—Angell v. Angell, 1 Sim. & 
St. 83, 1 EngCh 83, 57 Reprint 33. 

Ont!—McKenzie v. Clark, 4 Ont. Pr, 
95; Stovel v. Coles, 3 Ch. Chamb. 
(U. C.) 362. 

[a] Redocketing.—It is not error 
to suppress depositions taken before 
a party takes proper steps to re- 
docket a cause, although afterward 
the cause is redocketed, since the 


cause was not properly before the, 


court until redocketed. Joy v. Ault- 
man, etc., Mfg. Co., 11 Ill. A. 413. 

[b] Waiver of objection.—(1) 
Acknowledgment of service of the 
notice does not confer jurisdiction 
on the commissioner to take deposi- 
tions in an action not filed. Burnett 
v. Prince, 272 Mo. 68, 197 SW 241. (2) 
Such jurisdiction cannot be conferred 
even by a waiver of notice or a dedi- 
mus. - Burnett v. Prince, supra. (3) 
Appearance before the magistrate 
and cross-examination of the witness 
do not waive the right to object on 
the trial that the deposition was 
taken before suit began. Howard v. 
Folger, 15 Me. 447 

{c] Failure to pay costs imposed 
as a condition of a continuance does 
not of itself, in the absence of an 
order from the court, discontinue the 
action so as to invalidate depositions 
taken in the meantime. Kelton v. 
Montaut, 2 R. I. 151. 

95. Ala.—Oxford Iron Co. v. Quin- 
ehett, 44 Ala. 487. 
oom —McDonald v. Hobby, 1 Root 

La.—Mayo v. Savory, 4 Rob. 1. 

N. J—Lummis v. Strattan, 2 N. 
os 245; Bickham v. Pissant, 1 N. J. 


N. Y.—Long Island Bottlers’ Union 
v. Bottling Brewers’ Protective As- 
soc., 65 App. Div. 459, 72 NYS 976; 


a3 


qs 


Concklin v. Hart, 1 Johns. Cas. 103, 
Col. & C. Cas. 74. 

Oh.—In re Rauh,, 65 Oh. St. 128, 61 
NE 701; Meader v. Root, 11 Oh. Cir. 
Ct. 81, 5 Oh. Cir. Dee. 61; Buss’ v. 
Horrocks, 1 Oh. Dec. (Reprint) 376, 
8 WestLJ 419; Ex p. Miller, 11 OhS& 
CP 69, 8 OhNP 142 [aff 21 Oh. Cir. Ct. 
445, 12 Oh. Cir. Dec. 102]; In re Rob- 
inson, 9 OhS&CP 763, 7 OhNP 105; 
ee Pfirman, 1 OhS&CP 177, 1 OhNP 
Pa.—Richards v. Richards, 2 Chest. 
Co. 108. 

S. C.—Ivy v. Clawson, 14 S. C. 267. 
See State Bank v. Rose, 21 S. C. Eq. 
90 (holding that a commission might 
issue after the filing of the bill). 

S. D.—Allison v. Chicago, ete. R. 
Co., 37 S. D. 334, 158 NW 452. 

W. Va-—Dixon v. Dixon, 73 W. Va. 
7, 79 SE 1016. 

Eng.—Philips v. Carew, 1 P. Wms. 
117, 24 Reprint 318. 

[a] “After service.”—Code Civ. 
Proe. § 510, authorizing taking of 
depositions after “service upon de- 


fendants,” means service of proc- 
ess. Allison v. Chicago, ete., R. Co., 
37. S. D. 334, 158 NW 452. 


96. Lewis v. Northern R. Co., 139 
Mass. 294, 1 NE 546. 
97. Holbrook vy. Martin, 1 N. C. 


38. In re Rauh, 65 Oh. St. 128, 61 
NE 701; Ex p. Miller, 11 OhS&CP’ 69, 
8 OhNP 142 {aff 21 Oh. Cir. Ct. 445, 
12 Oh. Cir. Dec. 102]; In re Robinson, 
9 OhS&CP 763, 7 OhNP.105. See Gil- 
pin v. Semple, 1 Dall. (Pa.) 251, 1 L. 
ed. 123 (holding that depositions may 
be taken de bene esse, under a rule, 
subject to the opinion of the court 
before the return of the writ); 
Anonymous, 1 Yeates (Pa.) 404 (hold- 
ing that, on issuing a subpcna in an 
action for divorce, a rule may be 
entered to take depositions before its 
return); Kottwitz v. Bagby, 16 Tex. 
656 (holding that the fact that inter- 
rogatories/ and notice to take deposi- 
tions were served on defendant be- 
fore citation in the case is not a 
sufficient objection to the deposition, 
as such service sufficiently apprises 
him that suit has been brought 
against him, and gives him an op- 
portunity to cross-examine). 

99. Oxford Iron Co. v. Quinchett, 
an Ala. 487; Lewin v. Dille, 17 +Mo. 


1. Brown v. Foss, 16 Me. 257. 

2. Hallowell v. Dalton, Quincy 
(Mass.) 33; Moodalay vy. Morton, 1 
Bro. Ch. 469, 28 Reprint 1245, Dick. 
652, 21 Reprint 425; McKenzie vy. 
Clark, 4 Ont. Pr. 95. 

3. Stotesbury v. Covenhoven, 1 
Dall. (Pa.) 164, 1 L. ed. 88 (holding 
that on affidavit that defendant is in 
confinement, and that material wit- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 68-69] 


mencement of an action, provided plaintiff annexes 
thereto an affidavit of the truth of his alleged state- 
ment with respect to the witnesses.* 

Although some- 
times joinder of issue is not essential to the tak- 
ing of depositions,® the general rule is otherwise.® 
The action need not be technically at issue; it is suf- | 
ficient if some issue is raised by the pleadings.? An 
Issue must have 
been joined as to all of defendants unless those who 
have not answered have defaulted.® 
tween plaintiff and an answering defendant, it has 
been held that a commission may issue, although 
other defendants have not answered.?° 
ing: his bill, plaintiff-cannot postpone his liability 
to be examined until after the time for answering 
Plaintiff cannot take 
defendant’s deposition until the declaration is | erence to the pleas sought to be pleaded.}9 


[§ 69] -b. Joinder of Issue. 


unverified answer is sufficient.§ 


the amendments expires.*+ 


nesses in his favor are about to 
leave the state, a rule will issue to 
take their depositions, although the 
writ is not returnable until the next 
term); Richards v. Richards, 2 Chest. 
Co. (Pa.) 108 (where the witness was 
dangerously ill). See also cases su- 
pra note 98. : 

4 Philips v. Carew, 1 P. Wms. 
117, 24 Reprint 318 [crit Angell v. 
Angell, 1 Sim. & St. 83, 1 EngCh 83, 
57 Reprint 33]. 

5. Kibele v. Kern County Super. 
Ct., 17 Cal. A. 720, 121 P 412; Schmidt 
v. Cooper, 274 Ill. 243, 113 NE 642 
{aff 195 Ill. A. 531]. See also Bayne 
v. Greiner, 118 Minn. 350, 136 NW 
1041 (holding that on appeal to the 
district court in probate proceedings 
depositions may be taken before is- 
Sue joined in such court). 

[a] In chancery cases in Illinois 
deposition may be taken by the mas- 
ter to substantiate averments of a 
bill befsre issue joined. Schmidt v. 
Cooper, 195 Tl. A. 531 [aff 274 Ill. 
243, 113 NE 641]. 

6. U. S.—Victor Talking Mach. Co. 
v. Sonora Phonograph Corp., 221 Fed. 
676; Wm. Caraway, ete. v. Kentucky 
Refining Co., 163 Fed. 189, 90 CCA 59; 
Stevens v. Missouri, ete., R. Co., 104 
Fed. 934; Turner v. Shackman, 27 
Fed. 183. 

Ala.—Henderson v. Hall, 134 Ala. 
455, 32 S 840, 63 LRA 673; Daily v. 
Reid, 74 Ala. 415. 

i eee v. Phillips, 5 Ind. 

Mich.—S. C. Hall Lumber Co. v. 
Gustin, 54 Mich. 624, 20 NW 616. 

N. Y.—Paddock v. Kirkham, 102 
N. Y. 597, 8 NE 214, 11 CivProc 50 
[aff 38 Hun 376]; Glenney v. Sted- 
well, 64 N. Y. 120, 1 AbbNCas 327, 
51 HowPr 329 [aff 40 N. Y. Super. 
92]; McColl v. Sun Mut. Ins. Co., 50 
N. Y. 332 [aff 34 N. Y. Super. 310]; 
Matter of Isaacs, 148 App. Div. 157, 
132 NYS 1023. Boyes v. Bossard, 87 
App. Div. 605, 84 NYS 563; Bell v. 
Richmond, 50 Barb. 571, 4 AbbPrNS 
44; Gardner v. Roycrofters, 103 NYS 
637; National Bank of Commerce v. 
Irwin, 97 NYS 234; In re Whitney, 4 
Hill 533; Wood v. Howard Ins. Co., 
18 Wend. 646; Jackson v. Bankcraft, 
3 Johns. 259; Hackley v. Patrick, 2 
Johns. 478; Lee v. Huntoon, Hoffm. 
447; Anonymous, 2 Cai. 259, Col. & 
C. Cas. 406. 

Pa.—Anderson v. Cummings, 27 Pa. 
Co. 99. See Vesturme v. Way, 15 
WkIyNC 224 (where the commission 
was returned before plea, and al- 
though the claim would be barred 
by limitation if the deposition were 
rejected, the court declined to pass 


on its validity in advance of the 
trial). 

Tenn.—Morrow. v. Hatfield, 6 
Humphr. 108. Compare Gaugh v. 


Henderson, 2 Head 628 (where it was 
held that depositions taken before is- 
sue joined should have been_ sup- 


pressed since the record did not) 


show that they were “taken de bene 
esse”). 


® ,> 


DEPOSITIONS. 
filed.1? 


But. as be- | can be taken.1® 


By amend- 


pacrteed v. Gold, 102 Va. 37, 45 
“Eng.—Finney v. Beesley, 17 Q. B. 
86, 79 ECL 86, 117 Reprint 1214; 
Noble v. Garland, Coop. 222, 10 Eng. 
Ch 222, 35 Reprint 538, 19 Ves. Jr. 
372, 34 Reprint 556; Clutterbuck v. 
Jones, 6 D. & L. 251; Watt’s Case, 
Hardres 331, 145 Reprint 483; Vv. 
Brown, Hardres 315, 145 Reprint 475; 
Cook v. Stephens, 3 L. J. Ch. O, S. 
226; King v. Allen, 4 Madd. 247, 56 
Reprint 697; Cheminant v. De la 
Cour, 1 Madd. 208, 56 Reprint 177; 


Mondel vy. Steele, 8 M. & W._300, 152} 


Reprint 1052; Marsden vy. Bound, 1 

Vern. Ch. 331, 23 Reprint 502. 
Ont.—Thomson v. Gye, 13 Ont. Pr. 

273; Smith v. Greey, 11 Ont. Pr. 38 


Steen commission 10 Ont. Pr. 
Ae 
[a] Reason for the rule.—‘‘The 


reason for this is plain. The proof 
must respond to the allegation and 
plea, and, if a witness in his deposi- 
tion testifies with respect to a matter 
not in issue, his testimony would 
be immaterial, and might with safe- 
ty and propriety be passed by with- 
out challenge or cross-examination.” 
Reed vy. Gold, 102 Va. 37, 50, 45 SE 


868. 

[b] Substitution of defendant’s 
administrator.—Defendant to a bill 
in equity died before the time to an- 
swer expired, and a decree pro con- 
fesso taken against his administrator 
was set aside and permission given 
him to answer. It was held that dep- 
ositions taken after the administra- 
tor was made a party, and also after 
setting aside the decree but before 
answer, were taken before the cause 
at issue, and should have been sup- 
pressed. Henderson v. Hall, 134 Ala. 
455, 32 S 840, 63 LRA 673. 

7. Smith v. Greey, 1: Unt. Pr. 
38 


8. Weisiger v. Mills, 91 SW 689, 
28 KyL 1208. 

9. S. C. Hall Lumber Co. y. Gus- 
tin, 54 Mich. 624, 20 NW 616. 
10. Boyes v. Bossard, 87 App. Div. 


605, 84 NYS 563; Treadwell v. Pome-j 


roy, 2 Thomps. 0 AINE We) 4705 
Fowler v. Boulton, 12 Grant Ch. 
(U. C.) 437. 

11. Fowler v. Boulton, 12 Grant 
Ch. (U. C.) 437. . 

12. Anderson v. Cummings, 12 Pa. 


Dist. 65,27 Pa. Co. 99. 

[a] Filing the pleadiny nunc pro 
tune cures a premature appointment 
of a commissioner. Stuard’s Est., 17 
Pa. Dist. 535. 

13. National Bank of Commerce v. 
Irwin, 97 NYS 234. 

14. Brooke v. Berry, 2 Gill (Md.) 
83. 

15. Maryland, etc., Coal, etc., Co. 
vy. Wingert. 8 Gill (Md.) 170. 

16. U. S.—vVictor Talking Mach. 
Co. v. Sonora Phonograph Corp., 221 
Fed. 676; United Braid, ete, Co. v. 
Barthels Mfg. Co., 217 Fed. 175; 
Green v. Compagnia Generale Italiana 
Di Nav., 82 Fed. 490 [aff 102 Fed. 
650, 42 CCA 580]; The Pride of the 


[18C.J:] 633 


Where defendants in an action of inter- 
pleader join issue as between themselves, depo- 
sitions may be taken on the issues thus made.13: 
After joinder of issue the validity of a deposition 
taken 1s not affected by the subsequent rescission 
of an interlocutory decree which permitted the an- 
swer to be filed.1* 

Exceptions and qualifications of rule. 
sitions taken by consent are not affected by the 
rule requiring joinder of issue before depositions 


Depo- 


Also the rule has often been re- 


laxed so as to permit the taking of testimony before 
answer when the exigencies of the case so require,1® 
as where defendant after being served refuses to 
answer,’ or prevents joinder of issue by delaying 
answer,!® or where, leave to plead several matters 
being asked, the interrogatories have particular ref- 


Where 
Pee 19 F. Cas. No. 11,419, 10 Ben. 


gga? Blackburn v. Morton, 18 Ark. 
og colo Glenn y, ,orush, .o Golo. 


Ill.— Doyle v. Wiley, 15 Ill. 576. 
dippieeoine v. Heckinger, 13 Kyl 
pie reingen v. Henderson, 1 Bland 

N. J.—Leonard v. Sutphen, 7 N. J. 
Eq. 545. 

N. Y.—Bell v. Richmond, 50 Barb. 
571, 4 AbbPrNS 44; Jacobs v. Mexi- 
can Sugar Refining Co., 45 Misc. 56, 
90 NYS 824; Odivene v. Hills, 1 Wend. 
18; Packard v. Hill, 7 Cow. 489; Hack- 
ley v. Patrick, 2 Johns. 478; Anony- 
mous, 2 Cai. 259, Col. & C. Cas. 406; 
Brain v. Rodelicks, 1 Cai. 73, Col. 
& C. Cas. 176; Fort v. Ragusin, 2 
Johns. Ch. 146. 

Mie C.—Freeman v. Brown, 151 N. C. 

Ss. 


65 SE 743. 

D.—Allison v. Chicago, ete, R. 
Co., 37 S. D. 334, 158 NW 452. 
eee ea v. Mackey, 20 Tex. 

W. Va.—James- v. 70 
W. Va. 435, 74 SE 667. 

Eng.—Finney vy. Beesley, 17 -Q. B. 
86, 79 ECL 86, 117 Reprint 1214; 
Bagnold v. Green, Cary 48, 21 Reprint 
26, Dick. 2, 21 Reprint 166; Braun v. 
Mollett, 16 C, B. 514, 81 ECL 514, 139 
Reprint 860; Noble v. Garland, Coop. 
222, 10 EngCh 222, 35 Reprint 538, 19 
Ves. Jr. 372, 34 Reprint 556; Clut- 
terbuck v. Jones, 6 D. & L. 251; At- 
wood v. Hurrill, 2 Fowl. Exch. Pr. 
126; Forbes v. Forbes, 9 Hare 461, 41 
EngCh 461, 68 Reprint 591; Shackell 
v; Macaulay, 3; L. J..Ch. 0). S. 27: 
Southwell v. Limerick, 9 Mod. 133, 88 
Reprint 360; Byrne v. Byrne, 2 Mol- 
loy 440; Mendizabal v. Machado, 2 
Russ. 540, 3 EngCh 540, 38 Reprint 
438; Bowen v. Child, 3 Sim. 457, 
EngCh 457, 57 Reprint 1069. 

Ont.—McClennaghan vy. Buchanan, 
7 Grant Ch. (U..C.) 92. 

{a] TWustration.—Where the wit- 
ness resided in a foreign port which 
was open only to certain privileged 
vessels, a commission issued where 
an opportunity of transmitting it by 
such a vessel presented itself, al- 
though the cause was not at issue. 
Brain v. Rodelicks, 1 Cai. (N. Y.) 73, 
Col. & C, Cas. 176. 

17. Green v. Compagnia Generale 
Italiana Di Nav., 82 Fed. 490 [aff 102 
Fed. 650, 42 CCA 580]; Lancaster v. 
Lancaster, 6 Sim. 439, 9 EngCh 439, 
58 Reprint 659. See Frere v. Green, 
19 Ves. Jr. 319, 34 Reprint 536 (where 
it was said by Lord Eldon that there 
was no instance of such an exam- 
ination before appearance, except af- 
ter service of subpcena, and then, 
there being no appearance, the court, 
holding defendant to be in contempt, 
has granted the examination). 

18. Coveny v. Athill, Dick. 355, 21 
Reprint 306; Cann v. Cann, 1 P. Wms. 
567. 24 Reprint 520. 

19. Street v. Cuthbert, 3 CanLJ 9. 


Piggott, 
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a deposition is taken before answer filed, and the 
witness dies before replication, the deposition may 
be read.2° Under special circumstances, an exami- 
nation has been allowed before defendant made an 
appearance.*+ ae 

[§ 70] ¢. Abatement of Action. A deposition 
cannot be taken after the abatement of the action 
by the death of a party and before its revival,” 
although this rule has been relaxed when the wit- 
ness had been examined before notice was received 
that the suit had been abated.?% 

[§ 71] d. Cause Ready for Trial. Generally, 
and especially in equity causes, depositions will not 
be permitted to be taken if the cause is ready, has 
been noticed, or set for trial,?4 especially where 
opportunity was given to take’ the depositions be- 
fore that time,2® or when the witness may be ex- 
amined orally 26° Tt has been held, however, that a 
defendant is entitled to examine plaintiff before a 
special examiner, notwithstanding the cause has 
been set down and notice of examination and hear- 
ing served,27 and leave has been given to examine 
a witness after adjournment of the cause? Of 


DEPOSITIONS 


[§§ 69-73 


[§ 72] e. During Trial. Ordinarily depo- 
sitions cannot be taken during the progress of a 
trial ®° or after argument.*+ But where the court 


is vested with discretion they may be permitted to- 


be taken during the trial under special circum- 
stances,° as for the purpose of expediting the 
trial,?* or as a condition of a continuance;** and a 
party who agrees to the use of testimony taken 
out of court pending the trial thereby waives any 
objection to the ruling of the court allowing such 
testimony to be taken.*° It has been held that dep- 
ositions may be taken after the close of plaintiff’s 
case,°® and testimony in rebuttal has been per- 
mitted to be taken in this mode.** 

{§ 73] f. After Default, ‘Trial, or Judgment. 
Depositions may be taken after defendant has made 
default in pleading and a decree pro confesso has 
been entered,?* but not after a trial and determi- 
nation of the matters in controversy.*® It has been 
held that a deposition taken as to matters con- 
troverted in a commissioner’s report ought gener- 
ally to be disregarded.*° It has also been held that 
an act authorizing the taking of depositions ‘‘from 


course the rule may be abrogated by statute.® 
20. Marsden v. Bound, 1 Vern. Ch. ; 


331, 23 Reprint 502. 

21. Allen v. Annesley, 2 Jones 260; 
Campbell v. Atty.-Gen., 11 Jur. N. S. 
922; Frere v. Green, 19. Ves. PS tk 319, 
34 Reprint 536. 

22. ‘Kershman vy. Swhela, 59 Iowa 
93, 12 NW 807; Mitchell v. Mitchell, 
a Gill (Md.) 66; Hla v. Rand, 4 N. H. 


23. Thompson’s Case, 3 P. Wms, 
195, 24 Reprint 1027 (holding that, 
where, pending the execution of a 
commission abroad, the suit abated 
by the death of plaintiff, but the wit- 
nesses were examined before notice 
of the death, the examination was 
regular, although another. witness 
was living). 

24. Salmon v. Clagett, 3 Bland 
(Md.) 125; Nassau Finance Co. v. Suf- 
frin, 150 NYS 690; Brokaw v. Bridg- 
man, 6 HowPr (N. Y.) 114, CodeRep 
NS 407; Paton vy. Westervelt, 5 How 
Pr (N. Y.) 399; Union Bank v. Daw- 
son, 1 Pr. Edw. Isl. 279. See Wiggins 
v. Wiggins, 29 F. Cas. No. 17,627, 1 
Cranch C. C. 299 (holding that, where 
the state statute requires a deposi- 
tion in chancery to be taken within 
six months after replication, it is of 
no validity if taken after that time, 
unless taken by consent or by order 
of the court, or unless it was taken 
out of the district); Jones v. Ives, 1 
Wend. (N. Y.) 2838; Burr v. Skinner, 1 
Johns. Cas. (N. Y.) 391, Col. & C. Cas. 
100. Compare Brundage v. Marshall, 
134 NYS 592 (holding that, where de- 
fendant’s affidavit in support of her 
motion for a commission to take 
the testimony of a witness stated 
that she had been unable to locate 
the witness until that very day, and 
it did not appear that the applica- 
tion was made in bad faith for delay, 
and an adequate bond was ‘given to 
secure plaintiff's possible recovery, it 
was error to deny the motion and to 
vacate a stay of the trial). 

25. Wilcox v. Stern, 89 App. Div. 
14, 85 NYS 159; Pimentel v. Gutier- 
rez, 14 Philippine 49. 

26. Hamilton v. Walters, 3 Greene 
(Iowa) 556 (holding that refusal to 
permit depositions to be taken by 
commission in a case which was set 
for trial at a previous term, and 
where the application is made about 
the time the trial is to be had, is not 
oppressive, when accompanied by 
permission to examine orally the wit- 
nesses who are in attendance). 

27. Clarke v. Hawke, 1 Ch. Chamb. 
(U. C.) 346. 

28. Bank vy. Farques, Ambl. 145, 
27 Reprint 94, 


the filing of the 


29. Pingree v. Coffin, 12 Cush, 
(Mass.) 600 (holding that a statute 
providing that evidence shall be 
taken in the same manner in equity 
as at law supersedes a rule in equity 
whereby a cause is deemed set for 
hearing four months after replica- 
tion, so as to permit a commission 
to issue after the expiration of the 
four months). 

30. Norma Min. Co. v. Mackay, 
241 Fed. 640, 645 [cit Cyc]; Downs v. 
Nally, 161 Ky. 432, 170 SW _ 1193; 
Ogden v. Robertson, 15 N. J. L. 124; 
Worthy v. Shields, 90 N. C. 192. 

[a] Beason for rule.—In Ogden v. 
Robertson, 15 N. J. L. 124, 125, appli- 
cation was made during the trial to 
take the depositions of a witness al- 
leged to be absent on account of sick- 
ness. The trial court arrested the 
progress of. the cause and issued a 
commission. In holding this to be 
error, the court said: “It at first oc- 
curred to me, that this unusual de- 
parture from the ordinary and proper 
course of practice, might be justified 
by the sudden indisposition of the 
witness, under the maxim of law, 
that the visitation of Providence, 
works no injury. But upon reflection, 
Iam satisfied, that if this proceeding 
can be sustained, it must be upon 
other grounds. The witness was 
either sick before the trial com- 
menced, or he was not. If the former 
was the case, the party was bound to 
know it; and it would have been a 
good ground for postponing the 
cause. If he was then well and in 
attendance, but became suddenly in- 
disposed, after the trial had com- 
menced, it would have constituted a 
very solid foundation for an appli- 
cation for a new trial; which would 
no doubt have been granted, espe- 
cially if the court had been satis- 
fied of the materiality of the evi- 
dence.” 

Pega rs 3 during term see infra § 


31. Anonymous, 4 Hen. & M. (14 
Va.) 409; Dangerfield v. Claiborne, 4 
Hen. & M. (14 Va.) 397. 

32. U. S.—Norma Min. Co. v. 
Mackay, 241 Fed. 640. 

Cal.—Thomas v. Black, 84 Cal. 221, 
238 P 1037. 

Colo.—Willard v. Mellor, 19 Colo. 
534, 36 P 148. 

Ind.—Humbarger v. Carey, 145 Ind. 
324, 42 NE 749, 44 NE 302. 
tee H.—Deming v. Foster, 42 N. H. 

N, J.—Johnson v. Arnwine, 42 N. J. 
L. 451, 36 AmR 527. 

N. Y.—Hebron v. Work, 101 App. 


bill until the final hearing,’’ does 


Div. 463, 92 NYS 149, 34 NYCivProc 
134; Mercantile Nat. Bank v. Sire, 
100 App. Div. 459, 91 NYS 418; Cole 
v. Cole, 12 Hun 373. 

Ont.—Thompson y. Hind, 1 Ch. 
Chamb. (U. C.) 247. 

[a] Examination of party at own 
instance.—Under L. (1904) p 1693 c 
696, amending Code Civ. Proc. § 870, 
by permitting the examination of a 
party “before or during” trial, in- 
stead of merely before trial, a party 
should not be allowed to give his 
deposition at his own instance dur- 
ing the trial, for a cause existing 
and known to himself and his coun- 
sel prior to the commencement there- 
of. Hebréh v. Work, 101 App. Div. 
pe 92. NYS 149, 34 NYCivProc 
12 


383. Humbarger v. Carey, 145 Ind. 
324, 42 NE 749, 44 NE 302. 

34. Thomas v. Black, 84 Cal. 221, 
23 P 1037. 

35. Girard v. Kalamazoo, 92 Mich, 
610, 52 NW 1021. 

36. Bronson v. Brcnson, 4 Brewst. 
(Pa.) 394 (a libel for divorce). 

37. Stegner v. Blake, 36 Fed. 183. 
But see Wise v. Postlewait, 3 W. Va. 
452 (holding that a party cannot be 
required, during the progress of a 
trial, to take a rebutting deposition 
at a place so remote from the court- 
house that he cannot be present at 
the resumption of the trial). 

38. Jordan v. Jordan, 17 Ala. 466; 
Planters’, etc., Bank v. Walker, 7 Ala. 
926; Bacon v. Campbell, 12 CanLJNS 
17 (holding that the deposition of 
one of two defendants may be taken 
after he has suffered a default). See 
Higgins v. Horwitz, 9 Gill (Md.) 341 
(where an interlocutory decree passed 
against two defaulting defendants, 
and an ex/ parte commission was or- 
dered, and on the same day the 
guardian of an infant defendant ap- 
peared, and a commission was then 
issued to commissioners “as named 
on the part of the complainant and 
defendants,” requiring notice to be 
given “‘to the respective parties;” and 
it was held that this was a commis- 
sion in chief, although the statute 
provided for an ex parte commission 
as against defaulting defendants). 

39. McColl v. Sun Mut. Ins. Co., 
34 N. Y. Super. 310 [aff 50 N. Y. 332]; 
White v. White, 22 R. I. 602, 48 A 
1038. But see Anonymous, 6 Ves. Jr. 
573, 31 Reprint 1202 (where on sug- 
gestion of an intention to move for a 
new trial an order was made to exam- 
ine a witness over seventy). 
aac Buster v. Holland, 27 W. Va. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not authorize the issue of a commission after an 
interlocutory decree to take depositions as to mat- 
ters settled by the decree.*+ it 

-{§ 74] g. Pending Appeal. In the absence of 
statute to the contrary, depositions taken subse- 
quently to an appeal cannot be considered by an ap- 
pellate court which possesses only appellate juris- 
diction.*2 Where the statute contemplates that the 
action shall be pending at the time the deposition is 
taken, and that the deposition will be used on the 
trial of the ease in the court issuing the commis- 
sion, it is held that the trial court cannot issue a 
commission to take depositions pending appeal.** 
An application for a commission to take depositions 
pending an appeal may be denied on account of 
uncertainty as to whether the depositions will ever 
be needed.*# But it has been held that the pendency 
of an appeal will not preclude the right to take a 
deposition to preserve testimony,* and that a rule 
may be entered below to take depositions to be read 
in the event of reversal and the award of a venire de 
novo.*® Where thé appellate court is authorized to 
consider newly discovered evidence, such evidence 
may be procured by a commission to take depo- 
sitions.47 The same may be said of any appeal 
which is tried de novo on the evidence.*® The rule 
against taking depositions pending appeal does not 
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apply where an appeal has been taken but not 
perfected.*? 

[§ 75] h. After Filing or Publication.5° Under 
the old equity practice, after depositions taken have 
been filed, published, and read, the adverse party 
will not be permitted to take depositions on his be- 
half, except for special reasons justifying a further 
examination, and on explanation of the previous 
neglect to move.®+. Publication closed the time 
for taking proofs.°? But this rule was always sub- 
ject to exceptions,>* and, for cause shown, the 
court had discretion to permit the taking of de- 
positions after publication.6 In modern practice 
a deposition is usually deemed published on being 
filed,°*> and of course does not prevent the taking 
of other depositions.®° Where parties are permitted 
to interrogate each other a party putting interrog- 
atories need not sue out a commission until the an- 
swers are filed.°* The fact that plaintiff has had 
a commission executed does not deprive defendant 
of the right to have a new commission to examine 
the same witnesses on matters not covered by plain- 
tiff’s interrogatories.®§ 

[§ 76] 4. Criminal Proceedings. Depositions 
in eriminal cases should not be taken until after 
indictment.5® After indictment the application to 
take depositions must be made within the time re- 


41. Moore y. Hilton, 12 Leigh (39| Publication see infra § 311. sity, and in furtherance of justice, 
Va.) 1, 16. But see Summers v. 51. Wood v. Mann, 30 F. Cas. No.| fresh interrogatories, and a reéxam~ 
Darne, 31 Gratt. (72 Va.) 791 (where | 17,953, 2 Sumn. 316 (where there is| ination have been permitted.” Wood 
it was said that there was no rule of] an elaborate examination of the prac-| v. Mann, _ supra. (5) ‘All these 
practice or of law which precluded] tice, and a review of the earlier| classes of exceptions stand upon 
a- party from taking new evidence on] cases); Woodlin v. Hynson, 1 Del.| peculiar grounds, and steer wide from 


a question of fact passed upon by an 
interlocutory decree, even before a 
rehearing is obtained). 

42. Perkins v. Testerment, 3 
Greene (Iowa) 207. 

43. McColl v. Sun Mut. Ins. Co., 50 
N. Y. 332 [aff 34 N. Y. Super. 310]; 
Bowen v. Hall, 22. Vt. 612. 

44. Holland v. Western Union Tel. 
Co.; 158 NYS 151. 

124 Ind. 84, 


45. Straus, 
24 NE 664. 

46. Richter v. Jerome, 25 Fed. 679 
[aff 123 U. S. 238, 8 SCt 106, 31 L. ed. 
132]; Huidekoper v. Cotton, 3 Watts 
(Pa.) 56. 

[a] Danger of losing testimony.— 
A suit having been dismissed on de- 
murrer, and an appeal from such 
dismissal having been taken to the 
United States supreme court, which 
probably would not be decided in less 
‘than two or three years, a bill to take 
depositions de bene esse of aged and 
infirm witnesses whose testimony 
would be material if the decision 
were reversed and the case remanded 
for trial upon the merits, was al- 
lowed. Richter vy. Jerome, 25 Fed. 
679 [aff 123 U. S. 2838,.8 SCt 106, 31 
L. ed. 132]. See Richter v. Jerome, 
115 U. S. 55, 5 SCt 1162, 29 L. ed. 345 
(where the supreme court of the 
United States declined to grant a 
commission, pending an appeal, to 
take testimony de bene esse for use 
below in the event of reversal, noth- 
ing appearing to show that the tes- 
timony could not be taken on ap- 
plication to the circuit court). tye 

47. Chanco v. Madrilejos, 5 Philip- 
pine 319. 

- 48. Moore v. Smith, 88 Ky. 151, 10 
SW 380, 10 Kyl 729; Moore v. Stod- 
dard, 206 Mass. 395, 92 NE 502; Bayne 
vy. Greiner, 118 Minn. 350, 186 NW 
1041 (all these cases being appeals 
from probate courts). 

49. Harlan vy. Stewart, 2 Rawle 
(Pa.) 333 (holding that a rule to take 
the depositions of ancient, infirm, and 
going witnesses may be granted after 
an appeal has been taken from the 
decision of a justice of the peace, 
but before a transcript of his judg- 
ment has been filed in the court of 
common pleas). 

50, Filing see infra § 300. 


y Py 


224; Hamersly v. Lambert, 2 Johns. 
Ch. (N. Y.) 432; Howard v. Prince, 3 
Jur. 766; Smith v. Turner, 3 P. Wms. 
413, 24 Reprint 1124; Cann v. Cann, 1 
P. Wms. 567, 24 Reprint 520. 

[a] Reason for rule.—This rule 
is intended to guard against the mis- 
chiefs which would result from hold- 
ing out an opportunity to supply a 
defect by fabricated evidence. Ham- 
poets) v. Lambert, 2 Johns. Ch. (N. Y.) 

52. Mellus v. Howard, 16 F. Cas. 
No. 9,403, 2° Curt. 264; 1. Daniell Ch. 
Pl. & Pr. (6th Am. ed.) 946. 

53. Wood v. Mann, 30 F. Cas. No. 
17,953, 2 Sumn. 316. 

[a] Exceptions to rule.—(1) ‘The 
first class of exception is, that of the 
examination of witnesses to the mere 
credit of the other witnesses, whose 
depositions have been already taken 
in the cause. This is the ordinary 
practice, and is done upon articles or 
objections filed... Wood vy. Mann, 30 


F. Cas. No. 17,953, 2 Sumn., 316, 321, 


323, 324; Wood v. Hammerton, 9 Ves. 
Jr. 145, 32 Reprint. 557. (2). “An- 
other class of exceptions is, where 
the application is made to enlarge 
the time for publication, or more fre- 
quently to enlarge the time for 
taking. the testimony after  pub- 
lication has been, in form, though 
not in fact, made, according to 
the rules of the Court. _To such 
applications, whenever they will 
cause any delay in the cause, the 
court does not listen without some 
good cause shown upon affidavit; such 
as surprise, accident, or other cir- 
cumstances, which repel any impu- 
tation of laches.” Wood v. Mann, 
supra. (3) “Another class of excep- 
tions is the proof of exhibits in the 
cause, after publication, and even 
viva voce at the hearing, where there 
has been an omission of the proof in 
due season, and they are applicable 
to the merits.” Wood v. Mann, supra. 
(4) “Another class of exception is, 
where depositions have been sup- 
pressed, from the interrogatories be- 
ing leading, or for irregularity, or 
where it has been discovered, that a 
proper release has not been given to 
make a witness competent; in every 
such case, from the obvious neces- 


any of the just objections, which have 
been urged against the introduction 
of new evidence, after the pressure 
of the evidence, as taken, is fully 
known to both parties. The qualifi- 
cations and limitations accompanying 
these exceptions demonstrate, in the 
most full and satisfactory manner, 
that the design of upholding the 
policy of the general rule constitutes 
the main ingredient in the view of 
the Court in acceding to, or refusing 
every application. If the existence 
of the evidence is fully known at the 
time of the taking of the depositions, 
and if it is not purely the case of 
written evidence, it will be difficult 
to find any uniform relaxation of the 
general rule, that after publication 
passed, and the depositions have been 
secn, no new evidence shall be ad- 
mitted.” Wood vy. Mann, supra. (6) 
After publication in the original 
cause plaintiff in the cross cause was 
permitted to examine. Scott v. All- 
good, Prac. Reg. Ex. 87. 

54. Willert v. Craps, 44 Fed. 792; 
Wood v. Mann, 30 F. Cas. No. 17,953, 
2 Sumn., 316; Newland v. Horsman, 
2 Ch. Cas. 74, 22 Reprint 853, 1 Vern. 
Ch, 21, 23 Reprint 275 (leave to exam- 
ine as to new matter granted on 
terms). 

55. See 
rule 55. 

56. Second examination of same 
witness see infra § 333. 

Russell, 7 


57. Montgomery  v 
Mart. N. S, (La.) 288. 

58. Hook v. Hackney, 16 Serg. & 
R. (Pa.) 385. 

59. Couch v. State, 63 Ala. 163; 
Com. v. Ricketson, 5 Mete. (Mass.) 
412; State v. Naud, 73 N. H. 531, 63 
A 673; Peo. v. Restell, 3 Hill (N. Y.) 
289. But see State v. Jackson, 111 
La. 348, 35 S 593 (holding that the 
finding of a coroner’s inquest is a 
sufficient basis as an accusation to 
authorize the taking of depositions). 

{a] In Oklahoma application to 
take deposition of nonresident wit- 
ness in a criminal case cannot be 
taken before an issue of fact is 
joined. Ennis v. State, 167 P 229. 

Use of depositions in criminal 
cases generally see supra § 23. And 
see Criminal Law §§ 2114-2117, 
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quired by law,®° but it has been held that if de- 
fendant so desires he must be allowed reasonable 
time to employ counsel before being required to 
make his application.** 

[§ 77] FF. Affidavit or Moving Papers *°—1. Ne- 
cessity. Generally the particular facts on which 
the right to procure the testimony depends should 
be presented by affidavit, verified petition, or the 
like,®? or, under particular statutes or rules of prac- 
tice, an affidavit may be necessary under certain cir- 
cumstances, as where the application is made to the 
clerk instead of to the court,°* or where the pro- 
ceedings are in certain courts, or where the ap- 
plication is made on the eround of the ill health 
of the witness.6° Under some statutes no affidavit is 
necessary.°7 The fact that an affidavit which can- 
not be found was actually made may be proved by 
the elerk.*$ 

[§ 78] 2. Who May Make. When practicable 
the affidavit should be made by the party for whose 
benefit the testimony is sought.°® Where the ap- 
plication is made by several persons any one of 
them may make the required affidavit.*° Where the 
action is brought in the name of-a nominal party 
the affidavit may be made by the real party in in- 
terest.74 However, when permitted by statute,’? or 
where it is not practicable for the party to make the 


Depositions on preliminary exam- 70. 
imation,see Criminal Law §§ 589-591.| 539. 

60. Clements v. State, 51 Fla. 6, 71. 
40 S 432 (Ky.) 170 
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Tayon v. Hardman, 
Curle v. Beers, 3 J. J. Marsh. [b] 


[§§ 76-80 


affidavit because of his absence, or lack of per- 
sonal knowledge, it may be made by his attorney 
or agent,’* or by any person acquainted with the 
facts, although not a party to the suit.74 An at- 
torney for a party may make the affidavit where 
the statute authorizes a stranger to make it.75 It 
has been held that, when the affidavit is made by an 
attorney for the party, it is insufficient if it gives 
no reason why it was not made by the party him- 
self,’® but the contrary has been held as to an agent 
or attorney in fact.7" An affidavit based purely on 
the hearsay of the witness is insufficient.78 
[§ 79] 3. Who May Take. The affidavit may 
be sworn to before any duly qualified officer,’® un- 
less the statute requires it to be taken before a 
particular officer.6° Testimony taken by commis- 
sion will not be invalidated because the affidavit was 
taken before one of the attorneys of record in the 
case.§t 
[$ 80] 4. Necessary Statements and Averments 
—a. In General. The affidavit should set forth all 
the facts requisite to entitle the applicant to take 
the desired testimony,®? and a failure. to comply 
with the statute in a singular essential particular is 
fatal,8* although a substantial compliance with the 
statute is sufficient.S* It should be as positive as the 
circumstances of the case will permit,®® especially 
23 Mo.] Clayton v. Yarrington, 16 AbbPr 
(N. Y.) 273 note. 


Affidavit held insufficient — 
Application was made for a commis- 


ae Peo. v. Restell, 3 Hill (N. Y.) 
62. Affidavits EERE ph see Affi- 
davits 2 C. ar p 31 

63. U. east v. Stinson, 10 F. 
Cas. No. 5, "261, 2 Sumn. 605. 

Tll.— Harman ‘Coal Co. v. Cleveland, 
etc., R. Co., 172 Tll. A. 298. 

La.—Wertheimer v. Favalora, 116 
La. 490, 40 S 848. 

N. Y.—Hebron v. Work, 101 App. 
Div. 483, 92 NYS 149, 34 NYCivProc 
134; Moriata v. Raymond, 54 Misc. 
271, 105 NYS 973. But see Peo. v. 
Hadden, 3 Den. 220 (holding that no 
affidavit was necessary to obtain an 
order for the examination of a non. 
resident witness under the New York 
Police Act of 1844). 

Pa.—Watkins v. 256 Pa. 
37; 100 A 488. 

And see supra §§ 51, 59. 

[a] Waiver.—A waiver of the ne- 
ecessity of a commissioner does not 
dispense with the necessity of the 
affidavit. Hebron v. Work, 101 App. 
ee 463, 92 NYS 149, 34 NYCivProc 

64 Thomas v. Davis, 7 B. Mon. 
(Ky.) 227. 

65. Wertheimer v. Favalora, 116 
La. 490, 40 S 848. 

66. Bellamy v. Jones, 8 Ves. Jr. 
31, 32 Reprint 261. 

67. Wanner v. Wayne Cir. Judge, 
169 Mich. 231, 134 NW 993; Welborn 
KS Faulconer, 237 Mo. 297, 141 SW 
68. Taylor v. Illinois Bank, 7 T. B. 
Mon. (Ky.) 576; Foster v. Montgom- 
ery, 6 Humphr. (Tenn.) .231. 

69. Ky.—Brown v. M’Connel, 1 


Bibb 265. 
Leigh, 5 Price 


Justice, 


Eng.—Bonham v. 
444, 146 Reprint 659. 

Alta.—Tripodi v. West Canadian 
Collieries, 7 Alta. L. 167 (law stu- 
dent). 

B. C—Tollemache vy. Hobson, 5 
Bosc. rey 

N. S.—McPherson_y,, Riter-Conley 
Mfe. Co., 35 N.S. 429. 

[a] An affidavit of an agent will 
not be received in support of a com- 
mission to examine abroad; it must 
be made by the party or at least by 
his attorney. Bonham v. Leigh, 5 
Price 444, 146 Reprint 659. 


72. See statutory provisions; and 
Young v. McLemore, 3 Ala. 295. 

73. Reese v. Beck, 24 Ala. 651; 
Weeks v. Deblac, 2 Mart. (La.) 135; 
Eaton yv. North, 7 Barb. (N. Y.) 631, 
3 CodeRep 234; Downing v. McKillop, 
117 NYS 961; Beall v. Dey, 7 Wend. 
(N. Y.) 513; Lloyd v. Henderson, 6 
Ont. Pr. 254. 

74. Young v. McLemore, 3 Ala. 
295; Cucullu_v. New Orleans Ins. Co., 

La. 453; Demar v. Van Zandt, 2 
Johns, Cas. (N. Y.) 69; McHardy v. 
Bitspegaks 11 Beay. 93, 50 Reprint 


752. 
{a] The oath of a disinterested 

witness is sufficient. Cucullu y. New 

Orleans Ins. Co., 5 La. 453. 

aaa Young v. McLemore, 3 Ala. 

76. Fox v. Peacock, 97 App. Div. 
500, 90 NYS 137; Tirpak v. Hoe, 53 
Mise. 529, 103 NYS 798; Lowther v. 
Sullivan, 107 NYS 198. ‘See Clark v. 
Sullivan, 4 Silv. Sup. 1, 8 NYS 565 
(holding that an affidavit by an at- 
torney based on information de- 
rived from his client is insufficient if 
it states no reason why it was not 
made by his informant). 

77. Murray v. Kirkpatrick, 1 Cow. 
(CRESYSL 2H: , 

78. Vincent v. Kilmer, 107 App. 
Div. 499, 95 NYS 343. 

79. Wolfe v. Parham, 18 Ala. 441 
(holding that the affidavit may be 
sworn to before the clerk of the 
cour in which the action is pend- 
in 

80. Thompson v. Porter, 4 Bibb 
(Ky.) 70. 

81. Gary v. Burnett, 16 S. C. 632. 

82. United Lace, ete., Mfg. Co. v. 
Barthels Mfg. Co., 217 Fed. 175; Cobe 
v. Crane, 173 Cal. 116, 159 P 587; 
Hancock v. Oxford First Nat. Bank, 
93 N. Y. 82; Cluff v. Brown, 41 N. B. 
280. And see supra § 59. 

{a] Forms of affidavit on appli- 
cation: (1) For commissions. See 
Boardman v. Ewing, 3 Stew. & P. 
(Ala.) 293; Laidlaw v. Stimson, 67 
App. Div. 545, 74 NYS 684; Laidley v. 
Rogers, 23 NYCivProc, 110. (2) To 
procure open commission. Jones v. 
Hoyt, 48 N. Y. Super. 118, 10 AbbN 
Cas 324, 63 HowPr 94. (3) To pro- 
cure oral examination on commission. 


sion to examine a witness resident in 
the United States, the application be- 
ing based on an affidavit of the part- 
ner of defendant’s solicitor, on in- 
formation obtained by him from de- 
fendant’s agent. There was no af- 
fidavit from the agent personally, 
and nothing to show that the evi- 
dence of the witness could not have 
been obtained before he left the juris- 
diction, or that the facts said to be 
in the knowledge of the witness could 
not be supplied by other persons, It 
was held that the application was 
properly dismissed. McPherson v. 
aT -Conley Mfg. Co, 35 N. S. 


{[c] Traveling witness.— If the 
witness is traveling, it should appear 
that he will remain long enough at 
the place where the depositions are 
directed to be taken to allow of their 
completion, or that he might, with- 
out inconvenience, do so. Singer v. 
G ep ar Williams Mfg. Co., 8 Ont. Pr. 


483 

[a] To examine abroad it is enough 
to name the witness and to state that 
he is out of the jurisdiction of the 
court. Norton v. Melbourne, 3 Bing. 
N. Cas. 67, 32 ECL 40, 132 Reprint 
335; Oldham v. Carleton, 4 Bro. Ch. 
88, 29 Reprint 792. 
be Adams v. State, 19 Tex. A. 

84 United Lace, ete, Mfg. Co. v. 
Barthels Mfg. Co., 217 Fed. 175; Ax v. 
Meyer, 177/ App. Div. 713, 164 NYS 
865; Stapleton v. LaShelle, 124 App. 
Div. 661, 109 NYS 446; Estrick v. 
Kobre, 84 Misc. 39, 145 NYS 952; 
Lowther v. Sullivan, 107 NYS 198. 
See Trotter v. Brevoort, 29 Misc. 662, 
61 NYS 181 (holding that an order 
to examine a party before trial can- 
not be vacated because the affidavit 
on which it was granted showed more 
than is required by the statute); 
Voorhis’ Est., 5 NYCivProc 444, 2 
Dem. Surr. 298 (holding that a mo- 
tion for a commission ought not to 
be denied because of shortcomings 
in the affidavit). 

85. Evans v. Gray, 12 Mart. (La.) 
475; American Exp. Co. v. Bradford, 
82 Miss. 130, 33 S 843; Stewart Iron 
Works Co. v. British Columbia Iron, 
ete., Co., 20 B. C. 515; Toronto Car- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 80-86] 


when a plaintiff is seeking to take his own testi- 
mony.®* Affidavits on information and belief have 
been held sufficient °* whether made by a party,$* 
his agent,®® or attorney,°° but unless it appears that 
the facts on which the allegations are based are 
beyond dispute,®t the affidavit must disclose the 
source of the information and the grounds of the 
belief, in order that the court may know what 
weight to give it. An affidavit which states mere- 
ly conelusions as to the necessity of the examina- 
tion is not sufficient.°* It has been held that an 
affidavit is insufficient when it is based only on in- 
formation given by the witness sought to be ex- 
amined, whose affidavit could have been obtained.** 
Omission of formal allegations may be cured by 
amendment,®® or may be waived.%® 

[§ 81] b. Jurisdiction of Court or Officer. 
Where the application is to a court of inferior or 
limited jurisdiction the affidavit should affirmatively 
show by suitable averment that the court has ju- 
risdiction to entertain it.°7 Even where the court 
has general jurisdiction it must appear that the ap- 
plication is made in the proper district,9® but it 
has been held that an order for a commission is not 
a nullity merely because the motion papers do not 
disclose the county in which the action is to be 
tried.2° Where the affidavit correctly describes the 
court and the cause in which the testimony is to be 
used, mere surplusage in entitling the affidavit may 
be disregarded.t 


pet Mfg. Co. v. Ideal House Furnish- 
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with the witness, or other facts tend- 
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[§ 82] c¢. Identification of Cause. The affida- 
vit must sufficiently designate or identify the cause 
or proceeding in which it is intended to use the tes- 
timony.? 

[§ 83] d. Condition of Cause. Although gen- 
erally depositions can be taken only in a pending 
cause,> it does not follow that the affidavit must 
show that summons has been served. Where it 
must be shown that issue is joined in the cause 
that fact must appear or some reason be given for 
applying before joinder.® 

[§ 84] e. Grounds—(1) In General. Where the 
right to take a deposition depends upon the exist- 
ence of particular grounds, the facts constituting 
such grounds must be stated.® 

[§ 85] (2) Sickness or Physical Disability. If 
the ground on which the deposition is sought is the 
sickness or infirmity of the witness, the affidavit 
must sufficiently show that his physical condition 
is such as to afford reasonable ground for believing 
that he will not be able to attend the trial.7 An 
affidavit of sickness or infirmity made on informa- 
tion and belief has been held sufficient.$ 

[§ 86] (3) Absence or Nonresidence. The non- 
residence of the witness or his absence from the 
state, when relied on to secure his testimony by dep- 
osition, must be so alleged or proved as to bring 
the case within the statute.® A statement that the 
witness is in a designated place without the juris- 
diction, without further stating that he there re- 


545; Hodell Furniture Co. v. Leon- 


ers, 20 Man. 571, 17 WestLR 621. 

86. Light v. Anticosti, 58 L. T. 
Rep. N. S. 25 (holding that plaintiff 
when seeking to take his own testi- 
mony must show strong and positive 
reasons why he will be unable to 
attend the trial). See Ross v. Wood- 
ford, [1894] 1 Ch. 38; New v. Burns, 
64 L. J. Q. B. 104 (holding that the 
court is more favorable to the ap- 
plication of defendant than it is to 
an application by plaintiff, and will 
usually grant it in the absence of 
special circumstances). 

87. Tripodi v. West Canadian Col- 
lieries, 7 Alta. L. 167. 

88. Olcott v. Evans, 4 NYS 703; 
Coote v. Coote, 1 Bro. Ch. 448, 28 
Reprint 1233; Robinson v. Somes, 1 
Y. & J. 578, 148 Reprint 802. 
ee Evans v. Gray, 12 Mart. (La.) 
90. Fitzpatrick ov. Montgomery 
Bank, 127 Ala. 589, 29 S 16; Reese v. 
Beck, 24 Ala. 651. See. Eaton v. 
North, 7 Barb. (N. Y.) 631 (holding 
the affidavit sufficient where, the 
party who applied for the commis- 
sion himself residing out of the 
county, his attorney signed the af- 
fidavit in support of the applica- 
tion, and swore that the witness was 
material in his information and be- 
lief, and no laches was imputable 
to the party applying). But see 
Switzer v. Switzer, il OntWR 311 
(holding that the affidavit of an at- 
torney not alleging knowledge is in- 
sufficient). § 

91. Hart v. Ogdensburg, etc., R. 
Co., 67 Hun 556, 22 NYS 401; Tripodi 
Re eee Canadian Collieries, 7 Alta. 

92. Ordway v. Radigan, 114 App. 
Div. 538, 100°: NYS 121; Vincent v. 
Kilmer, 107 App. Div. 499, 95 NYS 
343; Fox v. Peacock, 97 App. Div. 500, 
90 NYS 137; Johnson v. New Home 
Sewing Mach. Co., 62 App. Div. 157, 
70 NYS 875; Burr v. Sears, 18 Abb 
NCas (N. Y.) 447; Hope v. Hope, 3 
Beav. 317, 43 EngCh 317, 49 Reprint 
125; Laragoity v. Atty.-Gen., 2 Price 
172, 146 Reprint 58. See also Affi- 
davits § 88. 

fa] Thus an affidavit by plaintiff 
as to what he expected to prove by a 
witness, which did not allege that 
plaintiff had had any conversation 


‘ 


ing to show that the witness would 
testify as plaintiff expected, was not 
sufficient to show that the testimony 
was material, so as to justify an or- 
der to take his deposition. Johnson 
v. New Home Sewing Mach. Co., 62 
App. Div. 157, 70 NYS 875. 

93. Pergoli v. Lyman, 92 NYS 788. 

94. Vincent v. Kilmer, 107 App. 
Div. 499, 95 NYS 343. 

95. Frank v. Gruber, 88 Misc. 297, 
150 NYS 664 (failure to state resi- 
dence of party). 

96. Com. v. Stone, Thach. Cr. Cas. 
(Mass.) 604 (holding that the insuf- 
ficiency of an affidavit for the fail- 
ure to request that the deposition 
might be taken “to perpetuate the re- 
membrance of the thing,” is waived 
by the failure to make proper objec- 
tion). 

97. Matter of Wallace, 71 App. 
Div. 284, 75 NYS 838. 

{a] Defective petition—Where an 
application for a commission to take 
testimony without the state in pro- 
ceedings to fix a transfer tax on cer- 
tain money is based on a petition, 
and also on an affidavit, which latter 
states that the money was the pro- 
ceeds of the sale of an interest in a 
partnership in the city of New York, 
and was deposited in a bank in that 
city in the name of the wife of the 
seller, since deceased, it gives the 
surrogate of New York county juris- 
diction, although the petition is in- 
sufficient in that it does not show 
that the property was ever in such 
county. Matter of Wallace, 71 App. 
Div. 284, 75 NYS 838. 

1 CodeRep 


(E.2Y.).123: 

99. Blackmar v. Van Inwager, 5 
HowPr (N. Y.) 367, CodeRepNS 80. 

1. Sheldon v. Wood, 15 N. Y. 
Super. 267 [aff 24 N. Y. 607] (holding 
that, where an affidavit is entitled in 
a court, a judge of which is alone 
empowered to order the perpetuation 
of testimony for use in the court in 
which the action is pending, such 
entitling may be treated as surplus- 
age where the action and the court 
in which it is pending otherwise suf- 
ficiently appear). 

2. McDonald v. Jacobs, 77 Ala. 
524; Saunders v. Erwin, 3 Miss. 732; 
Peo. v. Chrystal, 8 Barb. (N. Y.) 


ape bi. Pa. Co: fis. 

[a] Final settlement of adminis- 
trator.—An affidavit for taking a 
deposition, made by the attorney of 
the administrator de bonis non, in a 
proceeding for the final settlement of 
the accounts of the deceased ad- 
ministrator of intestate between such 
administrator’s personal representa- 
tive and the administrator de bonis 
non, which describes the cause as “a 
cause now pending in the Probate 
Court, in the matter of the final set- 
tlement of the estate of’’ such intes- 
tate, sufficiently identifies the pro- 
Eornpes McDonald v. Jacobs, 77 Ala. 


3. See supra § 68. 
brn Lambert v. McFarland, 7 Nev. 
oJ. , 
5. Hackley v. Patrick, 2 Johns. 
(N. Y.) 478; Allen vy. Hendree, 6 Cow. 
(N. Y.) 400. 

Necessity of joinder of issue see 
supra § 69. 

6. United Lace, etc.. Mfg. Co. v. 
Barthels Mfg. Co., 217 Fed. 135 (hold- 
ing that strict compliance with 
Equity Rules rule 56 is not neces- 
sary). 

[a] Danger of losing testimony.— 
An affidavit to perpetuate testimony 
must show a hazard of losing if it is 
not preserved. Matter of Fulton, 75 
App. Div. 623, 78 NYS 116. 

Examination of adverse party be- 
fore trial see Discovery_§ 49 et seq. 

7. Johnson v. New Home Sewing 
Mach. Co., 62 App. Div. 157, 70 NYS 
875; W. P. Davis Mach. Co. v. Robin- 
son, 42 Mise. 52, 85 NYS 574; Mont- 
gomery v. Knickerbacker, 43 NYS 
787: Bellamy v. Jones, 8 Ves. Jr. 31, 
32 Reprint 261. 

8. Reese v. Beck, 24 Ala. 651. 


9. Miss.—Saunders v. Erwin, 3 
Miss. 732. 

N. J.—Hendricks v. Craig, 5 N. J. 
L. 567 


N. Y.—Sullivan v. H. F. Taintor 
Mfg. Co., 144 App. Div. 797, 129 NYS 
598: Fox v. Peacock, 97 App. Div. 500, 
90 NYS 1387; Brown v. Russell, 58 
App. Div. 218, 68 NYS 755; In re 
Adams, 31 App. Div. 298, 52 NYS 
617; Wallace v. Blake, 56 N. Y. Super. 
519, 4 NYS 438, 16 NYCivProc 384; 
| Burnell v. Coles, 23 Misc. 615, 52 
‘NYS 200 [aff 25 Misc. 409, 54 NYS 
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sided, or that he intended to remain there, is in- 
sufficent® But his exact residence need not neces- 


sarily be stated in the affidavit.+ 


shown to a common intent that the witness is a 
A mere technical variance between 
the residence of witnesses as alleged in the applica- 
tion and as proved is immaterial.S 
ef nonresidence is made on information and be- 


nonresident.?* 


hef it must state the sources of 
and the ground of the belief. 


exeeution.*® 
notices 
[§ 87] 


propriately set forth.ts 


940 (app dism 26 Mise. $10 mem, 56 


N¥S 888)J}; Downing v. McKillop, 
117 NYS 961: Mark v. Fox, 102 NYS 
464: Apollinaris Co. v. Venable, 10 
NYS 469. 

W. Va—Hoopes v. Devaughn, 43 
Wy. Vas 447. 27 SE 251. 


iq ¢—Cranstoun v. Bird, 5 B. C. 
140. 

Ont.—Atty.-Gen. v. Gooderhan, 10 
Ont. Pr. 259. 

Sask—Murray v. Plummer, 6 Sask. 
L. $4. 11 DomLR 764; Richard Belli- 
weau Co., Lid. v. Tyreman, 4 Sask. L. 
39 


fa] Affidavit held sufficient. — 
Where an application for a commis- 
sion to take testimony of foreign 
witmesses alleged that the contract 
sued om was entered into with cer- 
tain persens in Roumania, that the 
witmesses Sought to be examined at 
the time of making the contract re- 
sided and still reside in Roumania, 
and, since defendant could not pro- 
eure the attendance of the witnesses 
en the trial, it was necessary that 
their testimony be taken by commis- 
sion, ete., it sufficiently alleged that 
the witnesses resided abroad, and 
were not temporarily within the stats 
of New York. Estrick v. Kobre, 84 
Mise. 39, 145 NYS 952. 

10. Parmelee v. Thompson, 7 Hill 
Ct. 5s.) TY: 

11. Dambmann v. Metropolitan St. 
= Co... 110 App. Div. 165, 97 NYS 
$i; 

18. Boardman v. Ewing, 3 Stew. & 


P. (Ala. 293. 
Butcher, 21 Colo. 


IS Butcher v. 
A. 416, 122 P 397 

fa] Rule applied —Where the wit- 
messes were described in the appli- 
eation for commission, and in: the 
eommission itself, as being residents 
of Sydney, New South Wales, and 
the depositions showed that at the 
time they were taken the actual resi- 
dence of some of the witnesses was 
not in the city of Sydney, but that 
such witnesses were, and had been 
for ‘many years, doing business in 
that city, it was held that the objec- 
tion is purely technical, and it was 
not error in the court to overrule it. 


Butcher v. Butcher, 21 Colo. A. 416, 
122° P 397. 

«14. irpak v. Hoe, 53 Mise. 529, 
103 NYS 798; Laidlaw, v. Stimson, 67 
App. Div. 45, 74 NYS 684 (affidavit 
ye sufficient). See also Affidavits § 
s 

1a Pharr v. Bachelor, 3 Ala. 237 


(holding that, where the affidavit was 
made five months prior to the issue 
of the commission, it was presumed 


Where the non- 
residence of a witness is shown by the affidavit some 
time prior to the issuance of the commission, it will 
be presumed that the nonresidence continues. On 
an application for a foreign commission to examine 
a witness who is trav eling, it should be shown that 
he will remain at the place to which the commis- 
sion is directed a sufficient time to allow of its due 
The affidavit need not be taken on 


(4) Intended Departure. 
departure of the witness from the state or juris- 
dietion, thereby rendering it impossible to procure 
his attendance at the trial, if reed on, must be ap- 
The rule is sometimes re- 


DEPOSITIONS 


laxed where the 
It need only be 
mony, and has 
jurisdiction.!® 

lief is sufficient 
If the affidavit 


the information 


name or names 


identified.?® 


[§§ 86-89 


affidavit shows that the witness has 


evaded subpoena, is under control of the adverse 
party, and hostile to the party seeking his testi- 


easy means of getting beyond the 


An affidavit on information and be- 


where the affiant’s belief is based 


on his investigation,?® but not where it is based 
entirely on the hearsay of the witness.?+ 

{§ 88] f. Naming or Identifying Witness. Ex- 
cept where the application is for an open commis- 
sion,*? or where the cireumstances are such that 
the eourt has a discretion in the premises,?° as 
where a commission is sued out to take evidence in 
relation to pedigree,** the affidavit must state the 


of the witness or witnesses whose 


testimony is sought,?° or they should be properly 
The street address of a nonresident 
witness need not be alleged.*? 


In England the practice has varied. On the one 


The intended 
nesses must be 


that the nonresidence continued). 
16. Singer v. C. W. Williams Mfg. | 
Co., 8 Ont. Pr. 483. 
BF! "Den “ve “Wood! LOO NSCS, -T. 


W. P. Davis Mach. Co. v. Rob- 
inson, 42 Mise. 52, 85 NYS 574; Hen- 
der son v. Fullerton, 54 HowPr (N. “Y.) 
42 


Tal Sufficiency of affidavit.—An 
affidavit set up that a witness was 
about to leave for the west, and that 
it was impossible to determine in ad- 
vance where he would be at a given 
date, or to tell when the case would 
be tried, and whether the witness 
would be in the city at the time of 
trial. The order was granted, but 
subsequently vacated on the state- 
ment of the witness that he had a 
fixed route, and that his whereabouts 
could be determined at any time. It 
was held that the order was im- 
properly vacated. Stapleton v. La- 
Shelle, 124 App. Div. 661,109 NYS 


446, 

{[b] Aider by testimony of wit- 
ness.—An affidavit which is defective 
because of an insufficient allegation 
as to the contemplated absence of the 
witness from the state at the time 
of trial is not cured by the testimony 
of the witness showing a design to 
leave the state and probable inabil- 
ity to attend the trial. Henderson 
v. Fuller, 54 HowPr, (N. Y.) 422. 

fe] An affidavit alleging an in- 
tended departure of the witness from 
the state on a specified date will not 
be regarded as fraudulently made, nor 
as suppressing the truth, because at 
the time of its presentation the 
witness was a nonresident, and pro- 
posed to come within the state to be 
examined and. to leave as alleged. 
Higginson v. New York Second Nat. 
Bank, 53 Hun 129, 6 NYS 172. 

19. Automobile Club of America 
v.. Canavan, 128 App. Div. 426, 112 


NYS. 785. 

20. Burr sv. Sears, -18 AbbNCas 
CNL. ¥.),_ 447. 

21. Vincent v. Ages 107 App. 
Div. 499, 95 NYS 3 

22. Burnell v. Geiss, 26 Mise. 810, 


56 NYS S888 [dism app 25 Mise. 409, 
54 NYS 940]; Forrest v. Forrest, 16 
N.Y. Super. 661, 9 AbbPr 289. 
Open commission see infra § 133. 
23. Heaton v. Findlay, 12 Pa. 304; 
Leggett v. Austin, 1.PaLJR 310, 2 
PaLJ .247. 
24. Parker v. Nixon, 18 F. Cas. No. 


| 10,744, Baldw. 291 


25. Ala—lisne vy. 
Ala. T7. 
La—Evans v. Gray, 12 Mart. 475. 


Pomphrey, 4 


some of them.?° 
held that the witnesses need not be named.*? 
[§ 89] g. Materiality of Witness and Testi- 


hand it has been held that the names of the wit- 


given,*> or at least the names of 
On the other hand it has been 


i Saarigbtagon v. Clagett, 3 Bland 


Y.—Harden v. Hoops, 137 App. 
Div. 299, 121 NYS 1086; Renwick v. 
Renwick, 10 Paige 420. 

Pa.—Carter v. Blair, 10 Pa. Dist. 
749; Hodell Furniture Co. vy. Leon- 
ard, 17 Pa. Co. 513. 

Ont.—Atty.-Gen. v. Gooderham, 10 
Ont. Pr. 259. 

fa] Christian name.—A deposition 
will not be suppressed because the 
christian name of the witness is not 
stated in the affidavit if the opposite 
party has not been injured or misled 
by the omission. Parsons v. Boyd, 
20 Ala, 112, 

{b] An, immaterial discrepancy 
(1) in the name as given in the af- 
fidavit and in the deposition will not 
afford ground for suppressing the 
deposition. Beal v. Brandt, 7 La. 
583. (2) Where the name of a wit- 
ness is written in the affidavit as ‘‘C, 
Swabine,” and as “Catharine Swab” 
in the deposition, the discrepancy 
will not vitiate the deposition, if in 
other respects it is legal. Beal v. 
Brandt, 7 La. 583. 

Designation of witness: 

In commission see infra § 122, 
In notice see infra § 151. 

26.. Murray v. Winter, 2 Mart. 
(La.) 100 (holding that an affidavit 
stating the fact expected to be 
proved by a certain person’s clerks, 
without naming them, is sufficient). 


27.. Tirpak.v. Hoe, 53 Mise. 529, 
103 NYS 798, 
28. Kirwan v. Lindsay, 2 Ir. Ch. 


23; O'Farrell v. O’Farrell, 2 Molloy 
364; Gunter v. McTear, 1M. Ww. 
201, 150 Reprint 406; ron digaival v. 
Machado, 2 Sim. & St. 483, 1 EngCh 
483, 57 Reprint 430. 

29. Dimond vy. Vallance, 7 Dowl. 
P. C. 590; Cow v. Kinnersley, 6 M. 
& G. 981, 46 ECL 981, 134 Reprint 
1189; Jackson y. Strong, 13 Price 309, 
147 Reprint Aan; Howard v. Dulau, 


RL Toy. RR 
[a] “And others.”—If some of the 
witnesses are named the commis- 


sion may issue to examine them “and 
others.” Nadin v. Bassett, 25 Ch. D. 
21; Beresford _v. Easthope, 8 Dowl. 
Pi C.,.294. A 

30. McHardy v. Hitchcock, 11 
Beav. 98, 50 Reprint 752. Carbonell 
v. Bessell,'5 Sim. 636, 9 EngCh 636, 
58 Reprint 478; Rougemont vy. Royal 
Exch. Assur. Co.,, 7 Ves. Jr. 304, 32 
Reprint 124. See also Mendizabal v. 
Machado, 2 Russ. 540, 3 EngCh 540, 
38 Reprint 438 (where the_ point 
seems to have been left undecided). 

“As to the naming of witnesses, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 


§ 89] 


mony. Unless the commission issues by consent,*+ 


the affidavit must at least contain 


ment that the desired testimony is material,*? 
general rule is that such materiality must be shown 
by specification of facts as to the nature of proof 
expected, and not from conclusions drawn there- 
from,** and it has been held that the affidavit should 
show that the witness is the only witness as to 
the fact sought to be proved by him.*4 
also been held that, where no laches is imputable 
and there is nothing to east suspicion on the appli- 
cation,®® the applicant is not bound to state the 
points on which he expects to examine the witness 
whose testimony he seeks to procure.?* 
are decisions to the effect that a general allegation 
of materiality will be sufficient.*7 
tion of a party for an order for examination of wit- 


the practice has varied. When or- 
ders for such commissions were ob- 
tained on ex parte petitions, the Pe- 
titioner was required to state, that 
the application was in his own delay, 
and also to state the names of. the 
witnesses. After these ex parte peti- 
tions were disallowed, the names of 
the witnesses were not required to be 


stated on the applications, which 
were made on notice; though the 
Judge, upon the application, might 


require it, if he thought fit, on con- 
sideration of the circumstances of 
the case, In some of the cases, it 
seems to have been doubtful, whether 
setting forth the names of the wit- 
nesses was required as a_ general 
rule, or was a subject upon which the 
Judge might exercise his discretion. 
It appears to me that it is not re- 
quired as a general rule, and, there 
being no special circumstances al- 
leged in this case, I think that the 
motion should be granted.” Mc- 
Hardy vy. Hitchcock, 11 Beav. 93, 95, 
50 Reprint 752. 

wes Clay v. Kirkland, 4 Mart. (La.) 


405. 

32. Cobe v. Crane, 178 Cal. 116, 
159 P 587. 

{a] New trial on ground of sur- 
prise.—The rejection at the trial of a 
deposition upon the ground of ir- 
regularity in administering the oath 
as to the materiality of a witness 
about to depart from the state was 
a proper ground of surprise to en- 


title the party to a new trial. 
Thompson v. Porter, Litt. Sel. Cas. 
(Ky.) 194. 

33. Fla.—Hodge v. State, 29 Fla. 
500, 10 S 556. 

Hawaii.—Fell v. Parke, 1 Hawaii 


3. 

La.—Stierle vy, Kaiser, 45 La. Ann. 
580, 12 S 839; Lee v. Lee, 1 La. Ann. 
318; Fleckner v. Grieve, 6 Mart. 504; 
Mann v. Hunt, 1 Mart. 22. 

Md.—Salmon y. Clagett, 3 Bland 

Walk. 


Swift, 
Miss.—Saunders v. Erwin, 3 Miss. 


N. Y¥.—Schuler v. Woodward, 137 
App. Div. 576, 122 NYS 404; Vincent 
v. Kilmer, 107 App. Div. 499, 95 NYS 
343; Johnson v. New Home Sewing 
Mach. Co., 62 App. Div. 157, 70 NYS 
875; Einstein v. General Electric Co., 
9 App. Div. 570, 41 NYS 808; Byrne v. 
Mulligan, 41 N. Y¥. Super. 515; Rath- 
bun v. Ingersoll, 34 N. Y. Super. 211; 
Burnell v. Coles, 23 Misc. 615, 52 NYS 
200 [aff 25 Misc. 409, 54 NYS 940 
(app dism 26 Misc. 810 mem, 56 NYS 
888)]; Lowther v. Sullivan, 107 NYS 
198; Preston v. Hencken, 9 AbbNCas 
68; Lansing v. Mickles, 1 HowPr 248; 
Parmelee v. Thompson, 7 Hill 77; 
Seymour v. Strong, 19 Wend. 98; Van- 
dervoort v. Columbian Ins. Co., 3 
Johns. Cas. 137; Franklin v.. United 
Ins. Co., 2 Johns. Cas. 285; Franklin 
v. United Ins. Co., 2 Johns. Cas. 68; 
Renwick v. Renwick, 10 Paige 420. 

Pa.—Carter v. Blair, 10 Pa. 749; 
Wodell Furniture Co. v. Leonard, 17 


125: 
Mich.—Thayer  v. 
384 


= ; 
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nesses need not 
a claim or state- 
The 


fidavit.39 


But it has 


And there 


The applica- 


is insufficient in 


Pa. Co. 613: 

Eng.—Moody v. Steele, 2 Anstr. 
886, 145 Reprint 911; Hope v. Hope, 3 
Beav. 317, 48 EngCh 317, 49 Reprint 
125; Norton v. Melbourne, 3 Bing. N. 
Cas. 67, 32 HCL 40, 132 Reprint 335; 
Oldham v. Carleton, 4 Bro. Ch. 88, 29 
Reprint 792; Lane v. Bagshaw, 16 
C. B. 576, 81 ECL 576, 139 Reprint 
885; Healy v. Young, 2 C. B. 702, 52 
ECL 702, 135 Reprint 1122; Baddely 
“ Gilmore, 1 M. & W. 50, 150 Reprint 


41. 
aay eta te v. ‘Perry, 14° Ont: Pr. 


Yukon T.—Barrett v. Canadian 
Bank of Commerce, 6 WestLR 714. 

[a] Tlustrations.—(1) An aver- 
ment that the testimony of the pro- 
posed witnesses will be necessary to 
defendant, and competent to his de- 
fense, is not equivalent to proof that 
the witnesses are material and neces- 
sary in the defense of the action. 
Burnell vy. Coles, 23 Misc. 615, 52 
NYS 200 [aff 25 Misc. 409, 54 NYS 
940 (app dism 26 Misc. 810 mem, 56 
NYS 888)]. (2) An averment that 
the witness “is or may be a ma- 
terial witness” is not sufficient. Par- 
melee v. Thompson, 7 Hill (N. Y.) 
77. (8) An averment by the coun- 
sel of a person accused of crime, 
that he is acquainted with the case 
of defendant, and what is necessary 
for his defense, and verily believes 
that the testimony of a named wit- 
ness, to whom interrogatories calling 
for his opinion as an expert, and ac- 
companying the motion for a com- 
mission, are addressed, “is necessary, 
material, and important to the de- 
fendant,” is not sufficient. Hodge v. 
State, 29 Fla. 500, 10 S 556. (4) A 
statement that the applicant has a 
good claim and cannot proceed to a 
hearing without the testimony of a 
designated witness is_ insufficient. 
Thayer v. Swift, Walk. (Mich.) 384. 
(5) An affidavit which fails to state 
that the witness is.material, as af- 
fiant is advised by his counsel after 
stating his case to him, is insufficient. 
Lansing v. Mickles, 1 HowPr (N. Y.) 
248. (6) An affidavit that the evi- 
dence of the witness could not have 
been obtained before he left the juris- 
diction or that the facts alleged to 
be in his knowledge could not be 
supplied by others, was insufficient. 
McPherson v. Riter-Conley Mfg. Co., 
35 N. S. 429. 

[b] On motion to rescind an order 
for examination of witnesses in an 
action of slander, the court may re- 
quire the applicant to state what he 
expects to prove by them. Barry v. 
Barclay, 15 C. B. N. S. 849, 109 
ECL 849, 148 Reprint 1019. 


Chamb. (U. C.) 98. 
Pherson v. Riter-Conley Mfg. Co., 35 
N. S. 429) (where an order to take 
the testimony of a witness abroad 
was denied because the affidavit did 
not show that the facts said to be in 
the knowledge of the witness could 
not be supplied by other persons on 
the ground when the alleged cause 


of the witnesses will be read on the trial.38 
also been held that, where interrogatories accompany 
the affidavit for a commission, the materiality of 
the testimony sought need not be shown by the af- 
Where ‘affiant states what he ‘‘expects 
to prove,’’ if the probability that the expected testi- 
mony will be as stated is supported by the affidavits 
of others, the materiality of the testimony is dis- 
closed by satisfactory proof.*° 
teriality may be made by the person for whose 
benefit the testimony is sought, or by his attor- 
ney.*? An affidavit on information and belief may 
be sufficient,** but it has been held that such an 
affidavit based entirely on information given by the 
witness whose testimony is sought to be procured 
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expressly state that the testimony 
It has 


The affidavit of ma- 


the absence of any explanation as 


of action arose). 

35. Haton v. North, 7 Barb. (N. Y.) 
631, 3 CodeRep 234. 

36. Grove v. Young, 3 De G. & Sm. 
397, 64 Reprint 532; Carbonell v. Bes- 
sell, 5 Sim. 636, 9 EngCh 636, 58 Re- 
print 478; Rougemont v. Royal Exch. 
Assur, Co., 7 Ves. Jr. 304, 32 Reprint 
124; Spencer v. Drysdale, (B. C.) 1 
WestLR 6, 7. Compare Mendizabel v. 
Machado, 2 Sim. & St. 483, 1 EngCh 
483, 57 Reprint 430 (holding that the 
points should be stated); Ontario 
Bank v. Smith, 6 Man. 600 (holding 
that the applicant need not in all 
cases show the nature of the evidence 
proposed to be given). But see Men- 
dizabel _v. Machado, 2 Russ. 540, 
EngCh 540, 38 Reprint 438 (where the 
question seems to haye been left 
open). 

37. Potts v. Coleman, 86 Ala. 94, 
5 S 780 (holding that an allegation 
that a material part of the defense 
depends exclusively on the testimony 
of the witness is sufficient); Eaton v. 
North, 7 Barb. (N.) Y.) 631, 3 Code 
Rep 234 (holding that a _ positive 
statement in the affidavit of the ma- 
teriality of the absent witness must 
be credited, where the affiant might 
know from personal knowledge that 
the witness is material); Voorhis’ 
Est., 5 NYCivProe 444, 2 Dem. Surr, 
298 (holding that, in, surrogates’ 
courts, a general allegation of ma- 
teriality is sufficient); Beall v. Dey, 
7 Wend. (N..Y.) .513; Brackett. v. 
Dudley, 1 Cow. (N. Y.) 209; Smith 
v. Murray, (Man.) .1 DomLR_ 303, 
20 WestLR 9; Burke v. North-West 
Colonization Co., 7 Terr, L. 219. 

[a] “Cannot safely proceed to the 
trial thereof, without the testimony,” 
etc.—An affidavit that the witness is 
material and out of the jurisdiction 
of the court is sufficient without a 
further statement that the party can- 
not safely proceed to trial without 
his testimony. Brackett v. Dudley, 
1 Cow. (N. Y.) 209. 

38. Jacobs Vv. Mexican Sugar 
EY weed Co., 45 Misc. 56, 90 NYS 


39.. Stierle v. Kaiser, 45 La. Ann. 
580, 12 S 839; Lee v. Lee,.1.La, Ann, 
318. See also Quadras v. The Daniel 
Webster, 11 La, Ann. 203; Bradford 
v. Cooper, 1 La. Ann. 325; Denton v. 
Murdock, 5 Rob. (La.) 127; Rife vy. 
Henson, 2 La. 96 (all holding that. 
where a commission has been granted 
and cross-interrogatories propounded, 
the absence of an affidavit of ma- 
teriality may be disregarded, the or- 
der of itself dispensing with the af- 
fidavit). 

40. Burnell v. Coles, 26 Misc. 810 
mem, 56 NYS 888 [dism app 25 Mise. 


409, 54 NYS 940]. A 
McConnell, 1 Bibb 


41. Brown v. 
(Ky.) 265. 

42. Fitzpatrick v. Montgomery 
Bank, 127 Ala. 589, 29 S 16; Reese 
v. Beck, 24 Ala. 651; Young v. Mc- 
Lemore, 3 Ala. 295; Beall v. Dey, 7 
Wend. (N. Y.) 513. 

43. Fitzpatrick v. Montgomery 
Bank, 127 Ala. 589, 29 S 16. 


640 [18 0. J.] 


to why the affidavit of the witness himself is not 
produced.4* The affidavit should be filed in the court 
in which the suit was instituted,*® even though a 
change of venue has been granted, provided the rec- 
ord has not been removed.*® 

[§ 90] G. Affidavit of Merits. An affidavit of 
merits or an affidavit showing a defense on the 
merits is necessary when defendant. seeks a stay 
until the return of the commission,*” but where no 
stay is asked, no such affidavit is required.*® 

[§ 91] H. Perpetuation of Testimony. An ap- 
plicant to perpetuate testimony must bring him- 
self within the chancery rule respecting bills in per- 
petuam,*® or comply with the prescribed require- 
ments of the statutory substitute therefor.°° Ac- 
cordingly it has been held that a statutory applica- 
tion must show that an action is about to be 
brought,°! and the applicant must file an affidavit 
showing the circumstances rendering it necessary 
that the testimony should be perpetuated,®? but the 
affidavit need not state the probable inability of the 
witness to attend the trial.°* 

[§ 92] I. Notice of Application—l. Necessity. 

44, Vincent v. Kilmer, 


107 App. 

Div. 499, 95 NYS 343. 

45. Phelps v. Young, 1 Ill. 327. 

46. Phelps v. Young, 1 Ill. 327. 

47. Seymour v. Strong, 19 Wend. 
(N. Y.) 98; Hoyt v. Brisban, 1 Wend. 
(N. Y.) 27; Franklin v. United Ins. 
Co., 2 Johns. Cas. (N. Y.) 285. See 
Meech v. Calkins, 4 Hill. (N. Y.) 
534 (holding that, in an action of 
debt on bond, an affidavit in an ap-| 199. 
plication by defendant for a commis- 
sion to examine witnesses, with a 
stay of proceedings until its return 
stating that he had “a. good and 
substantial defence to the bond,” was | ley v. 
defective in not stating a defense on| 215; 
the merits). Compare Lewin. v. 
Cheeseworth, 6 OntWR 481, 482 
(where a motion to take deposition 


Delafield, 2 Cai. 
4 


Va.) 405 


LJ 211. 
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N. J.—Ogden v. Robertson, 15 N. J. 
L. 124; Hendricks vy. Craig, 5 N. J. L. 59. 
ped Den v. Farley, 4 N. J. L. 144. 

Y.—Brokaw v. Bridgman, 6 How 
pr 114, CodeRepNS 407; 
260, Col. 


07. 

Ais gg op v. Greenland, 37 Pa. 
S. C.—Gooday vy. Corlies, 32 S. GC. L. 
Va.—Blincoe v. Berkeley, 1 Call (5 


Eng.—Hope v. Hope, 3 Beav. 317, 
43 EngCh 317, 49 Reprint 125; Shel- 
, 18 Ves. Jr. 56, 33 Reprint 
Bellamy v. Jones, 
31, 32 Reprint 261. 

Can.—Horsman v. Horsman, 2 Can 


[§§ 89-92. 


The usual practice is to require notice of an appli- 
cation to take depositions.° The same rule applies 
to an order shortening the time to take a depo- 
sition.®> Under some circumstances, however, the 
order or commission may be issued ex parte.°® Thus, 
under the practice of various jurisdictions, a com- 
mission may issue without notice, where there is 
no adverse party,’ or where the commission is to 
take testimony im a foreign country,®> or upon an 
application to examine a party to the suit on his 
answer at his own expense,°® or where the witness 
is in a dangerous state of health,°° or over seventy 
years of age,®! or is the only witness to the facts 
sought to be proved,®” or is going abroad.®* In any 
case where the commission issues, of course, it 
seems that no notice is necessary.°* The adverse 
party may waive notice by joining in the commis- 
sion,®> but will not be deemed to have waived it by 
appearing at the execution of the ecommission.®* 
Where the granting of an order to perpetuate tes- 
timony is discretionary, the judge may require notice 
of the application to be given to the adverse party 
and permit counter affidavits to be filed.®7 

J. (Ma.) 96. 

Harrison v. Greer, 2 Ch. 
Chamb. (U, C.) 4388. But see Weir v. 
Matheson, 1 Ch, Chamb. (U, C,) 224 
(holding that an application for an 
order that a party to a suit submit 
to 9.e examined at his own expense 
or in default be committed will not 
be granted ex parte). 

60.. Crippen v,. Ogilvy, .2 Ch. 
Chamb. (U. C.) 304; Oliver v. Dickey, 
2 Ch. Chamb. (U. C.) 87. But see 
McKenna v. Everitt, 2 Beav. 188, 17 
EngCh 188, 48 Reprint 1152 (where 
an ex parte order for the examina- 
tion of a female witness in: her seven- 
tieth year and very weak and in- 
firm was discharged upon the ground 


that the witness did not fall within 
the rule/of being in a “dangerous 


Watson v. 
& C. Cas, 


8 Ves. iJr, 


was allowed, although not supported 
by affidavit, the court saying: “It is 
true, there is no affidavit of plaintiff 
in support of the motion. I think, 
however, that the correspondence 
ante litem motam and the admission 
of defendant of the receipt of the 
$500 are sufficient’). 

48. Warner v. Harvey, 9 Wend. 
(N. Y.) 444; Baddely v. Gilmore, 1 
M. & W. 55, 150 Reprint 348; Wood- 
head v. Boyd, 6 Price 101, 146 Re- 
print 754. 

49, See supra § 39 et seq. 

50. Matter of White, 44 App. Div. 
119, 66 NYS 702, 7 AnnCas 154. 

51. Matter of White, 44 App. Div. 
119, 60 NYS 702, 7 AnnCas 154; Mat- 
ter of Anthony, 42 App. Div. 66, 58 
NYS 907. See supra § 67. 

[a] Cause of action against defi- 
nite person.—An application under 
the New York Code of Civil Pro- 
cedure to obtain testimony for use in 
a contemplated action must show 
that the applicant has a cause of 
action against a person definitely 


named. Matter of White, 44 App. 
Div. 119, 60 NYS 702. 

52. Matter of Ketchum, 60 How 
Prine wv)” 164% 

53. Jackson v. Perkins, 2 Wend. 
(N. hole 308. 

54, S.—U. S. v. Parrott, 27 F. 
Cas. No. 15,999, McAll. 447. 


Ariz.—Grant Bros. Constr. Co. v. 
U. S., 138 Ariz.'388, 114 P 955. 
Conn.—In re Payne, 2 Root 156. 
Ga.—Wright v. Sparks, 127 Ga. 365, 
56 SE 442. 
gent .—Corgan v. pee hes 30 Til. 
Iowa.—Cook v. Gilchrist, 82 Iowa 
277, 48 NW 84, 
Mass.—India Mut. Ins. Co. v. Big- 


ler, 182 Mass. 171. 
i waa es v. Erwin, 3 Miss. 


Man.—Holmes vy. Canadian Pac. R. 
Co., 5 Man. 346, 

Ont.—Anderson v. Anderson, 1 Ch. 
Chamb. (U. C.) 291; Early v. McGill, 
1 Ch. Chamb. (U. C.) 257; Weir v. 
Matheson, 1 Ch. Chamb. (U, C.) 224. 

[a] Legatees who have intervened 
in proceedings to probate a will are 
entitled to notice of application made 
by a party cited to take the deposi- 
tions of a witness outside of the 
state. _Voorhis’ Est., 5 NYCivProc 
444, 2 Dem. Surr. 298. 

55. Nevitt v. Crow, 1 Colo. A. 4538, 
29¢P: 749; 

56. Trevall v. Bache, 9 F. Cas. No. 
5,113, 5 Cranch C. C. 463; Glenn v. 
Hunt, 120 Mo, 330, 25 SW 181; Mur- 
phy v. Sullivan, 77 NYS 950, 10 NY 
AnnCas 303; Putnam vy. MacLeod, 23 
Red. 873, 60'As646e¢ * 

[a] Application on joinder of is- 
sue before justice.—Under a _ provi- 
sion. dispensing with notice of the 
application for a commission. when 
it is granted at the time of joining 
issue before a justice, where the al- 
lowance on the trial of amendment to 
an answer setting up defense of pay- 
ment may be treated as a joinder of 
issue plaintiff must immediately, on 
the allowance of the amendment, ap- 
ply for a commission, and if he rests 
until evidence is received, he is not 
entitled to the commission without 
notice. Murphy ‘v. Sullivan, 77 NYS 
950, 10 NYAnnCas 308. 
ee In re Daggetts, 114 Me. 167, 95 

[a] In proceeding for appoint- 
ment of an administrator, commis- 
sions may be issued by a justice for 
the taking of :depositions without 
notice of application to adverse 
party, under Sup, Ct. Rules, rule 24, 
where no adverse party exists. In re 
Daggett, 114 Me. 167, 95 A 809. 

58. Owings v. Norwood, 2 Harr. & 


state of health’’). 

61. Scott. v. Scott, 9 Ir. Eq. 261; 
Tomkins. v. Harrison, 6 Madd. 315, 56 
Reprint 1111; Prichard v. Gee, 
Madd. 364, 56 Reprint 934; Rowe v. 

, 13 Ves. Jr. 261, 33 Reprint 292; 
Bellamy v. Jones, 8 Ves. Jr. 31, 82 
Reprint 261. 

62. Scott v. Scott, 9 Ir. Eq. 261; 
Tomkins v. Harrison, 6 Madd. Qo5, 56 
Reprint 1111; Prichard v. Gee, 
Madd. 364, 56 Reprint 934; Rowe vy. 
, £8 Ves. Jr. 261, 33 Reprint 292; 
Bellamy v. Jones, 8 Ves. Jr. 31, 82 
Reprint 261. 

68. McKenna v. Everitt, 2 Beav. 
188, 17 BngCh 188, 48 Reprint 1152; 
McIntosh v, Great Western R,. Co., i 
Hare 3828, 23 EngCh 328, 66 Reprint 
1059; Shelley v , 18 Ves. Jr. 56, 
83 Reprint 215. See Rockwell v. Fol- 
som, 4 Johns. Ch. (N. Y.) 165 (hold- 
ing that where a witness was about 
to leave the state and reside perma- 
nently abroad, the court on motion 
permitted him to be examined de 
bene esse, without previous notice 
of the motion, it appearing that such 
notice could not well be given). 

64. Putnam v. MacLeod, 23 R. I. 
373, 375, 50 A 646 (where the court 
said: “So long as no deposition can 
be taken without proper and reason- 
able notice of the time and _ place 
of such taking being first given to 
the opposite party by the magistrate 
authorized to take the same, we see 
no sufficient ground upon which such 
party is also entitled to notice of a 
motion for the appointment of a com- 
missioner to take the deposition, such 
a motion being always granted as a 
matter of course’). 

65. ee Vv. 
Bar (Pa.) 4 

66. mien v. Berkeley, 1 Call (5 
Va.) 405. 

67. In re Carter, 3 Or. 298. 


Behmer, 9 Lane. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 93-96] 


[§ 93] 2. Requisites and Sufficiency. The no- 
tice should designate the witnesses,°* but need not 
name the proposed commissioner where the appli- 
cant has no power to nominate him.®® Service of a 
copy of an order to show cause on a day named why 
a commission should not issue is sufficient.7? The 
notice should be given within the time preseribed."+ 
Where the statute does not expressly provide to the 
contrary, the time within which notice of suing out 
a commission must be given is computed by exclud- 
ing the day of service.** Where the court has 
power to shorten the time required by statute, an 
order to show cause within a less period and the 
issue of a commission on the day named in such 
order operates as an order shortening the time.*? 
Where the practice is to file the notice with the clerk 
of court, who issues a copy for service, the copy 
need not be certified by him, unless so required by 
statute." 

[§ 94] 3. Service. Unless personal service on 
the adverse party is expressly required,*® service on 
his attorney will be sufficient.7* The service must 
be made in the mode prescribed by law,” and proof 
thereof be duly made.*® The original notice may 
be taken from the files and sent to another state 
for proof of service.’® The return of service, how- 
ever, is only prima facie evidence of the fact of 
service,°° and service of a notice ten days before 
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[18 CJ.) 641 
the dedimus is sued out is not shown by an affi- 
davit that notice was given ten days prior to a speci- 
fied date. Where defendant obtains a change of 
venue after plaintiff has prepared but before serv- 
ice of notice of an application to the clerk of the 
original court for commissions to take depositions, 
it is not necessary to serve new interrogatories and 
new notices specifying the clerk of the eourt to 
which the cause was transferred.s2 Where the no- 
tice has been duly served, it is unnecessary that it 
should be on file on the day fixed for the commis- 
sion to issue.8$ 

[§ 95] J. Hearing and Determination—l. Re- 
sistance to Application. The adverse party may re- 
sist the application for the commission or order for 
examination.’* 

[§ 96] 2. What May Be Considered. The ma- 
teriality of the testimony and the purposes for which 
it is invoked may be considered,*® but a statute im- 
posing restrictions on the right to take testimony in 
other ecases,8°> or the fact that the applicant has 
given security for costs cannot be considered in de- 
termining whether or not a commission should is- 
sue ;** nor can the merits of the controversy be gone 
into.8§ The adverse party cannot deprive the mov- 
ing party of the right to protect himself against 
contingencies which may result in the loss of ma- 
terial testimony,®® by asserting the nonexistence of 


Notice of filing of interrogatories 
see infra § 143. 

68. Pilmer v. Des Moines Branch 
State Bank, 16 Iowa 321 (holding 
that a notice designating the wit- 
nesses as “such person or persons as 
were acting tellers or cashiers” of a 
designated bank on a day stated was 
insufficient). 

69. Cole v. Choteau, 18 Ill. 439. 
aga Dambmann vy. White, 48 Cal. 
71. Gracy v. Gracy, (Fla.) 76 S 
530; Zinser v. Chicago Sanitary Dist., 
175 Ill. A. 9; Cook v. Gilchrist, 82 
Iowa 277, 48 NW 84; Coxe v. Ewing, 
4 Yeates (Pa.) 429. 

{a] Tllustrations.—(1) Where ten 
days’ notice is required by the stat- 
ute, a notice mailed on the tenth day 
before suing out the dedimus so late 
in the afternoon that in the regular 
course of mai] it was not received 
until the ninth day was not suf- 
ficient. Zinger v. Chicago Sanitary 
Dist., 175 Ill, A. 9. §(2) A rule re- 
quiring fifteen days’ notice of the 
commission will not authorize the 
issue of a commission on October 14, 
on notice given the last day of the 
previous September. Coxe v. Ewing, 
4-Yeates (Pa.) 429. 

[b] Notice held  sufficient.—(1) 
Under the Iowa statute, five days’ no- 
tice is sufficient where the person 
to whom it is addressed is served in 
the county from which the commis- 
sion is to issue. Cook v. Gilchrist, 
82 Iowa 277, 48 NW 84 [dist Ken- 
nedy v. Rosier, 71 Iowa 671, 33 NW 
226, on the ground that that case 
involved the taking of depositions on 
notice, so that the attendance of the 
parties was permissible]. (2) A per- 
son acknowledging the service of a 
copy of interrogatories to an absent 
witness and notice of application to 
apply for a commission to take his 
testimony, and who two days before 
date fixed for such application files 
cross-interrogatories, without objec- 
tion to commission, had reasonable 
notice of its issuance. Gracy v. 
Gracy, aie.) 76 S 530. 

{e] In Florida.—Comp. L. (1914) 
§ 1542 does not require a specific 
number of days’ notice to the op- 
posite party on application for a com- 
mission to take testimony where a 
copy of the interrogatories and no- 


torney, but only requires that such 
delivery be made a reasonable time 
before application. Gracy v. Gracy, 
76 S 530. 

72. Bonney v. Cocke, 61 Iowa 303, 
16 NW 139; Eaton v. Peck, 26 Mich. 
57; Arnold v. Nye, 23 Mich. 286. See 
generally Time [38 Cyc 322]. 

73. Dambmann v. White, 48 Cal. 


39. 

74. El Paso, etc., R. Co. v. Vizard, 
39 Tex. Civ. A. 534, 88 SW 457. 
eh Andrews v. Thomas, 19 S. C. 


76. Potts v. Skinner; 19°F. Cas, 
No. 11,348, 1 Cranch C. C. 57; Ran- 
del v. Chesapeake, etc., Canal Co., 1 
Del. 233 (holding that service of 
interrogatories by copy left at the 
office of the attorney of the opposite 
party is sufficient notice of taking 
out a commission); Colclough vy. In- 
gram, 21 S. C. L. 10 (holding that, 
where a party resides out of the 
state, notice of an application to 
examine witnesses residing out of the 
state may be given to his attorney); 
Devis v. Turnbull, 6 Madd. 232, 56 
Reprint 1080 (holding that, where de- 
fendant refused his consent to a com- 
mission for the examination of a wit- 
ness abroad, and a bill is filed by 
plaintiff after defendant has retired 
from the jurisdiction of the court, 
service of a subpcena to appear to 
the bill on his attorney at law is 
good service). 

77. Wright v. Sparks, 127 Ga. 365, 
56 SE 442. See Koedt v. Josephsen, 
158 Ill. A. 888; Gollobitsch v. Rain- 
bow, 84 Iowa 567, 51 NW 48. 

[a] Service on a party’s clerk is 
insufficient. Koedt v. Josephsen, 158 
Til, A. 388. 

{b] Service of sheriff by deputy.— 
Under provisions that notice of the 
issuance of a commission to take 
depositions is to be served by _per- 
sons authorized to serve original no- 
tices, and that original notices can 
be served only by a person not a 
party to the action, in an action 
against the sheriff, the deputy sheriff 
is disqualified to serve such notice. 
Gollobitsch v. Rainbow, 84 Iowa 567, 
51 NW 48. 

[c] Where a party dies and his 
legal representative has not been 
made a party, notice of intention to 
sue out a commission to take the 


tice are delivered to him or his at-i testimony of a witness, served upon 


[18 ©. 3.—21] 


the counsel who represented decedent 
in his lifetime, is insufficient to au- 
thorize the answers to the interroga- 
tories to be read in evidence after the 
legal representative has been made a 
party, since the notice required must 
be given to a person who is a party 
at the time the commission is sued 
out, or to the counsel representing 
him. Wright v. Sparks, 127 Ga. 865, 
56 SE 442. 

78. LaGrande Nat. Bank v. Blum, 
27 Or. 215, 41 P 659 (holding that 
proof of service by a marshal may 
be made by his certificate); Dixon v. 
Steele, 5 Hayw. (Tenn.) 28 (holding 
that notice is regularly proved when 
proved in open court before the clerk 
and indorsed by him with the pro- 


bate). 

79. Whitenack v. Voorheis, 17 
Need, L324: 

80. McClung v. McWhorter, 47 
ps Va. 150, 34 SE 740, 81 AmSR 
oe Corgan v. Anderson, 30 Ill. 

82. Grant Bros. Constr. Co. v. 


U.'S., 13 Ariz. 388, 114 P 955. 

83. Bonney vy. Cocke, 61 Iowa 303, 
16 NW 159. 

84. In re Martinelli, 219 Mass. 58, 
106 NE 557; Machine Co. v. Shillow, 
12 LancBar enn 58; Gooday v. Cor- 
lies,” 82 S.C. Li 199) See Glover v. 
Faulkner, 1 Vern. Ch. 452, 23 Reprint 
579 (holding that it is proper to show 
cause against an order for the exam- 
ination oe an interested party). 

85. U.S. v. Parrott, 27 F. Cas. No. 
15,999, McAll. 447; In re Shannon, 180 
App. Div. 214, 167 NYS 472; Wilcox 
v. Stern, 89 ‘App. Div. 14, 85 NYS 
159; ‘McLeod v. Insurance Cos., 32 
N.S. 481. 

86. Trotter vy. Brevoort, 29 Misc, 
662, 61 NYS 181 (holding that in de- 
ciding whether a party is entitled to 
an order for his examination before 
trial, a statute imposing restrictions 
on the right to the examination of 
witnesses before trial, but which is 
expressly made inapplicable to par- 
ties’ to the action, will not be con- 


sidered). 

87. Stewart v. ReepeNy 66 App. 
Div. 542. 73 NYS 24 

88. Kelloge v. Warmouth, 14 FB. 
Cas. No. 7,667; In re Boyse, 20 Ch. D. 


760. 
89. In re Abeles, 12 Kan. 451; 


642 [18C.J.] 


facts which will authorize the reading of. the dep- 
osition;°° or by impeaching the character for veraec- 
ity of the witness,?! or on the ground that. the 
testimony is sought to prove facts defeetively 
pleaded ;°* or that a trial is then pending before a 
referee; or that the applicant is indebted to the 
adverse party for costs;°* or that the witnesses are 
Laches in making the application may 
is not conclusive 


95 


interested. 
be considered, but mere delay 


against the right to a commission.®® 
documents which cannot be removed from govern- 
mental eustody will be necessary in cross-exami- 
nation is no reason for denying the application, as 
7 The fact that a witness 
whose deposition is sought had previously. testified 
on the trial will not preclude the right to take his 
deposition in support of a motion for a new trial.®§ 


copies may be used. 


Meader v. Root, 11 Oh. Cir. Ct. 81, 
5 Oh. Cir. Dee. 61. 
90. Wehrs v. State, 1382 Ind. 157%, 


31 NE 779; Olmsted v. Edson, 71 
Nebr. 17, 98 NW 415. 

91. Nordheimer v. McKillop, 10 
Ont. Pr. 246 (holding that a commis- 
sion will issue to examine a witness, 
notwithstanding his character for 
veracity is impeached, the proper 
course in such a case being to call 


witnesses at the trial for that pur-} 


pose). 

92. Brundage v. Marshall, 134 
NYS 692, 

93. Hallenborg v. Greene, 120 App. 


Div. 818, 105 NYS 664. 

94. Oughan vy, Parish, 4 Dowl. 
PCy 29. 

Pryor v. Ryburn, 16 Ark. 671; 
Graves v. Delaplaine, 11 Johns. 
(N. Y.). 200. 

See supra § 66. 

97. Western Iron Co. v. Reedy Co., 
(Man.) 83 WestLR 915. 

98. O'Connor v. worananie, 80 
App. Div. 305, 80 NYS 

99. In re Boyse, 20. Ton. D. 760 
(where a commission to the French 
courts was refused because an effec- 
tive cross-examination could not be 
had there). 

1.. U. S—U. S. v. Cameron, 15 Fed. 
794, 5 McCrary 93; Cunningham v. 
Otis, 6 F, Cas. No. 3,485, 1 Gall. 166; 
U. S. v. Parrott, 27 F, Cas. No. 15,999, 
McAll. 477. 


Ark.—Pine Bluff, ete., R. Co. v. Me- 
Caskill, 88 Ark. 177, 114 SW 208; 
Pryor v. Ryburn, 16 Ark. 671. 

Colo.— Willard v. Mellor, 19 Colo. 
534, 36 P_ 148. 

Conn.—Lynde v. Patten, 2 Root 
515. 

Hawaii.— Matter of Ivers, 12 
Hawaii 99. 


99 lowe: —Lombard v. Thorp, 70 Iowa 
20, 30 NW 490. 

Ky. ilison v. Shapleigh, 1 Ky. 
Dp 

Pv -—Goodman v. Wineland, 61 Md. 


Mo.—Shepard vy. Missouri Pac.- R, 
Co., 85 Mo. 629, 55 AmR 390, 
N. Y.—Anonymous, 59 N. Y. 318 


(dism app 1 Hun 76, 3 Thomps. & C. 
19]; Wilcox v, Stern, 89 App. Div. 14, 
85 ‘NYS 159; Frounfelker. y. Dela- 
ware, ete, R. Co., 81 App. Div. 67, 80 
NYS 701; Keenan v. O’Brien, 538 Hun 
30, 5 NYS 490, 16 NYCivProe 431, 28 
AbbNCas 638; McMonagle v. Conkey, 
14 Hun 326; Jones v. Hoyt, 48 N. Y. 
Super. 118, 10 AbbNCas 324, 638 How 
Pr 94; Rathbun vy. Ingersoll, 34 N. Y. 
Super. 211; Forrest v. Forrest, 16 
N. Y. Super. 661, 9 AbbPr 289; Mit- 
chell v. Montgomery, 6 N. Y. Super. 
676; Ring v. Mott, N. Y. Super. 
683; Cheever § v, Saratoga County 
Bank, 47 HowPr 876; Allen v. Gibbs, 
12 Wena. 202; Vandetoort v. Colum- 


bian Ins. Co., 3 Johns. Cas. 137. See 
Johnson v. Wellington Copper Min. 
Co., 58 -Mise.. 358, NYS 1098 


(holding that, where depositions of 
witnesses are necessary to oppose a 
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The court may 
an examination 


case,°? 


General. 


The fact that 


be compelled.* 


motion to vacate a supplemental sum- 
mons and the witnesses have refused 
to make affidavits, and the opposing 
affidavits of the persons proposed to 
be examined do not appear to be full 
on the points within their knowl- 
edge, an order of reference to take 
their depositions should be granted). 

Or.—In re Carter, 3 Or. 293. 

Pa.—Haefner v. Southern Ins. Co., 
20 Pa. Dist. 952; Sprague v. Green- 
wald, 5 Pa. Dist..631; Com. v. Miller, 
5 Pa. Dist. 186, 16 Pa. Co. 656; Hodell 
Furniture Co. v. Leonard, 17 Pa. Co. 
518 (deposition to be taken outside 
State). 

Porto Rico.—Romero v. Calaf, 7 
Porto Rico Fed. 505. 

year a v. Fotheringham, 
1727 PY 

Baie iain v. Allcock, 21 Q. B. D. 
178; Berdan v. Greenwood, 20 Ch. D. 
764 note; Vv. , 1 Anstr. 201, 
145 Reprint 844; Adams vy. Corfield, 
28 L. J. Exch. 31; Lousada v. Temp- 
ler, 2 Russ. 561, 3 EngCh 561, 38 Re- 
print 446; Shelley vy. 48 Ves. Jr. 
56, 83 Reprint 215. 

Alta.—Park v. Schneider, 5 Alta. L. 
423, 22 WestLR 70, 6 DomLR 451; 
Union Inv. Co. v. Perras, 2 Alta. ta. 
857, 12 WestLR 76. 

B. C.—Thompson vy. Henderson, 9 
B.C... 540. 

nA Tae We EDO AD ete., Mfg. Co. v. 
balay 2 Man. 
aan B.—Cluft 4, * Brown, 41 Ney ieee 

N. S.—MecLeod vy. Insurance Cos., 
82.N. S. 481. 

Ont.—Mills_v. Mills, 12 Ont. Pr. 
473; Woods-Norris Co. v. Cobalt 
Nipigon Syndicate, 11 OntWR 733; 
Arnoldi v.. Cockburn, 11 OntWR 

2 OntWR 


saa! Lemoine v. Mackay, 
Examination of fugitive from 


[a] 
justice.—The court in the exercise of 
a sound discretion may refuse to per- 
mit a party to have his examination 
taken abroad upon commission, where 
he is a fugitive from justice or the 
cause of his absence is the pendency 
of a> criminal charge against him. 
Keenan y, O’Brien, 53 Hun 30, 5 NYS 
490, 16 NYCivProe 431, 28 AbbNCas 
63; oe eee v. Conkey, 14 Hun 
(N. ¥.), 326. 

{[b] Substitute for examination,— 
Where the question of legitimacy de- 
pended upon a chain of circumstances 
in the knowledge of different indi- 
viduals, and defendant, an infant, 
kept out of the way, the court was 
inclined to order an examination de 
bene esse, but in lieu thereof had the 
infant brought into court and :as- 
signed one of the clerks of chancery 
as guardian to put in_his answer. 
Shelley v. , 13 Ves. Jr. 56, 33 Re- 
print 215. 

[c] In supreme court.—Where to 
furnish further proof a witness is of- 
fered in the supreme court, an order 
to take his deposition may be made 
by the court in lieu of an examina- 
tion vive voce. The Samuel, 3 Wheat. 


i [§§ 96-97 


and should consider whether such 
can be had under the commission 


as will meet the requirements of the particular 


[§ 97] 38. Discretion to Grant or Refuse—a. In 
Ordinarily, the right to a commission or 
to an order permitting depositions to be taken is not 
absolute, but rests in the judicial discretion of the 
court or judge, although upon proper showing laws 
mission is usually granted as a matter of course.’ 
Denial of permission, without stating any reasons: 
is improper where a prima facie case is established: 
and the adverse party files no affidavits in oppo- 
sition,’ or where attendance of the witness cannot: 


Where a party seeks to take his: 


own examination, the court will be more cireum- 
spect than in the ease of an ordinary witness.” Nor: 


(U.'S.) 77,4 L. ed. 338. 

[ad] Perpetuation of testimony.—: 
Unless expressly conferred by stat- 
ute, there is no absolute right to per-- 
petuate the testimony of a witness,, 
but it is for the judge to whom ap- 
plication is made to determine 
whether or not such a danger of los- 
ing the testimony exists as is con- 
templated by the’ statute. Cheever 
Vv. age lgpes Bank, 47 HowPr (N. Y.) 


376. 

{e] Interested witness. — The 
question of the interest of the wit- 
ness may be left to be determined at 
the hearing. Pryor v. Ryburn, 16 
Ark. 671; Graves v. Delaplaine, 11 
Johns, (N. Y.) 200. 

{f] Physical condition of witness. 
—The perpetuation of testimony may 
be refused in the discretion of the 
judge where in his opinion the phys- 
ical condition of the witness does not 
require a resort to such a remedy. 
Cheever v. Saratoga County Bank, 47 
HowPr (N. Y.) 376. 

[g] Where delay will result.— 
The lower court did not abuse its dis- 
cretion im/ refusing motions for leave 
to take depositions of witnesses, 
where the motions were not made as 
required by the rules of the court, 
and where the taking of such deposi- 
tions would have delayed determina- 
tion of case. Watkins v. Justice, 256 
Pa, 87, 100 A) 488. 

2. See cases supra note 1. 

“Tt is said that the application 
rests in the discretion of the court; 
but this means a sound discretion, 
guided by law, and regulated by 
usage or ‘practice, or, if the term is 
preferred, by fixed principles. It 
must be governed by rule, not by 
humor. It must not be arbitrary, 
vague, and fanciful, but equitable, 
just, legal, and regular (Rex v. 
Wilkes, 4 Burr. 2528, 2539, 98 Re- 
print 327), and exercised according 
to circumstances, and as may appear 
essential to the discovery of truth. 
Y have been unable to find a reported 
case in which an application for a 
commission has been unconditionally 
denied. . It is safer to grant ap- 
plications for commissions in all 
cases than to attempt to discriminate 
between them. No harm ean come 
from granting commissions. Much 
injury may be caused by refusing 
them. The presence of proof often 
leads to concessions rendering its use 
unnecessary. The absence of proof, 
on the other hand, forms often the 
main objection urged at the trial 
and on appeal.” Morse v. Grimke, 8. 
NYS 1, 2, 18NYCivProc 37. 

3. Daly,.Iron, ete.,. Co. Ss, 
pgta’ en Co, 76 Misc. 576, Yer NYS. 


4 McClure v. McClintock, 150 Ky. 
265, 150 SW 3832, 42 LRANS 888 [mo- 
tion to correct opinion overr 150: 
eae 778, 150, SW > 849, 42 LRANS: 


8 
5.. Mills v. Mills, 12, Ont. Pr, bias 
And see supra § 14. 


For later cases, developments and chang'es in the law see cumulative Annotations, same title, page and note number, 


§§ 97-100) 


is it desirable to issue a commission for the taking 
of expert testimony,® although this may be done in 
the diseretion of the court.’ Where the statute con- 
fers the right to take a deposition on the presenta- 
tion of prescribed facts, the court or officer has 
no diseretion in the premises, but must grant a 
commission, or permit the taking of a deposition 
whenever the proof meets the requirements of the 
statute, and there is no imputation of bad faith.’ 
The court has no power to limit the applicant as to 
the character or quality of proof he desires to in- 
troduce for the purpose of sustaining his side of 
the issue.® 

[§ 98] b. Good Faith of Applicant. The tak- 
ing of a deposition will not be permitted where it 
is evident that the applicant is not proceeding in 
good faith,!° as where the application is a fishing 
expedition to discover in advance of the trial what 
the witness will testify to,1! or the existence of a 
cause of action,’? or in any case where the real 
object is other than the procurement of testimony.?® 
That trade secrets may be revealed is no reason for 
denying a commission.14 Even where the commis- 
sion issues, of course, the supervision of the court 
is not thereby withdrawn, and it has the power to 
quash a commission obtained for an unlawful pur- 
pose.® The court will not assume that the appli- 
cation is made in bad faith.1¢ 

[§ 99] ¢. Futility of Examination. A commis- 
sion will not issue where no useful purpose will be 
served,!? as where the testimony is immaterial,!® or 
otherwise not admissible,!® or will be as strong in 

6. Washburn, ete, Mfg. Co. v. 
Brooks, 2 Man. 44. 


7. See supra § 14. 
{a] Limiting number of experts. 


Fed. 183. 
391, 77 NW 952. 
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U. S.—Turner v, Shackman, 27 
Minn.—State v. Elliott, 


[18 C.J.] 648 
favor of the opposite party as for the applicant.?° 
The application may be refused where it appears 
that the persons whose testimony is sought will not 
testify to the facts which the applicant seeks to 
establish,?4_ But the witness’ mere denial of knowl- 
edge of the subject matter will not necessarily pre- 
vent the issue of a commission,?? and where a per- 
son refuses not only to verify an affidavit to be 
used on a motion but to make any affidavit what- 
ever, the application may be granted upon the ap- 
plicant’s affidavit of such person’s knowledge.2* It 
has been held that a commission should be denied 
where the testimony sought is privileged ;?+ but the 
contrary has also been held, on the ground that 
the privilege may be waived.?5 

[§ 100] d. Necessity of Deposition. A com- 
mission will not issue where the parties will only 
be subjected to useless expense and unnecessary 
delay.2° The fact that the attendance of the wit- 
ness at the trial can be procured may constitute 
ground for denying a commission,2” but the right 
to take a deposition cannot be defeated by a show- 
ing of the ability and intention of the witness to 
be present at the trial.28 It has been held that an 
application for a commission will be refused, where 
it is proposed to examine witnesses to prove for- 
eign laws and it is not shown that such laws can- 
not be readily proved by the witnesses at the 
trial.2® On the other hand, it has been held that 
an application for a foreign commission to prove 
foreign unwritten laws will not be denied on the 
ground that such laws might be proved by local at- 

17. Dryer v. Sexsmith, 40 Hun 
242, 10 NYCivProc 29; Forrest v. For- 


rest, 16 N. Y. Super. 661, 9 AbbPr289. 
[a] Failure to ask for adjourn- 


75 Minn. 


—Where application is made for com- 
mission to take depositions of five 
physicians as to the value of profes- 
sional services, it is discretionary 
with court to limit the number whose 
depositions are to be taken to three. 
ania: v. Fotheringham, (Wash.) 173 

8. State v. McRae, 49 Fla. 389, 38 
S 605, 6 AnnCas 580; Newton vy. State, 
; Martin v. Hicks, 6 Hun 
1 AbbNCas 341; In re 


472; Anchor Realty Co. v. Bankers’ 
Trust Co., 93 Misc. 64, 156 NYS 631; 
Goldstein v. Goldstein, 166 NYS 1074; 
Morse v. Grimke, 8 NYS 1, 18 NYCiv 
Proc. 37. 

9, Boyes v. Bossard, 87 App. Div. 
605, 84 NYS 563. 

10. Oakes v. Riter, 118 App. Div. 
772, 103 NYS 849; Matter of Spinks, 
63 App. Div. 235, 71 NYS 398 [app 
dism 168 N. Y. 671 mem, 61 NE 1135 


mem]; Clark v. Candee, 29 Hun 
(N. ¥} 139; Martin v. Hicks, 6 Hun 
(N. Y.) 238, 1 AbbNCas 341; Forrest 


v. Forrest, 16 N. Y. Super. 661, 9 Abb 
Pr 289; Morse v. Grimke, 8 NYS 1, 
18 NYCivProc 37; Cheever v. Sara- 
toga County Bank, 47 HowPr (N. Y.) 
376; Paton v. Westervelt, 5 HowPr 
(N.. Y.) 399; Rogers v. Rogers, 7 
Wend. (N. Y.) 514; Ablon v. Barbey, 
1 NYLegObs 154; In re Pfirman, 1 Oh 
S&CP_ 177, OhNP_ 127; Ross v. 
Woodford, [1894] 1 Ch. 38; Langen 
v. Tate, 24 Ch. D. 522; Berdan v. 
Greenwood, 20 Ch. D. 764 note; In re 
Boyse, 20 Ch. D. 760; Lloyd v. Key, 
3 Dowl. P. C. 253; Sparks v. Barrett, 
5 Scott 402; Park v. Schneider, 5 Alta. 
Pm 423, 22 WestLR 70, 6 DomLR 

{a] Other evidence available— 
Proof that the applicant could obtain 
the evidence he seeks from resident 
witnesses may tend to show _ bad 
faith, but is not conclusive. Morse 
v. Grimke, 8 NYS 1, 18 NYCivProc 


37. 
deo of testimony see infra 


.7 ‘y, 


Mo.—Ex p. Krieger, 7 Mo. A. 367. 

N. Y.—Matter of Spinks, 63 N. Y. 
App. Div. 235, 71 NYS 398 [app dism 
168 N. Y. 671 mem, 61 NE 1135 mem]; 
Matter of White, 44 App. Div. 119, 60 
NYS 702; Matter of Anthony, 42 App. 
Div. 66, 58 NYS 907; Hinstein v. Gen- 
eral Electric Co., 9 App. Div. 570, 41 
NYS 808; Burnell v. Coles, 23 Misc. 
615, 52 NYS 200 [aff 25 Misc. 409, 54 
NYS 940 (app dism 26 Misc. 810 
mem, 56 NYS 888)]. 

Oh.—In re Pfirman, 1 OhS&CP 177, 
1 OhNP 127. * 

Can.—Street v. Proudfoot, 2 CanLJ 
213, 

on Renate v. Clark, 4 Ont. Pr. 


12. Matter of White, 44 App. Div. 
119, 60 NYS 702; Matter of Anthony, 
42 App. Div. 66, 58 NYS 907; Ander- 
son v. Cummings, 12 Pa. Dist. 65, 27 
Pa; Co. 99. tas 

13. Schuler v. Woodward, 137 App. 
Div. 576, 122 NYS 404; Matter of 
Spinks, 63 App. Div. 235, 71 NYS 
398 [app dism 168 N. Y. 671 mem, 
61 NE 1135 mem]; In re Carter, 3 Or. 
293 (where the order, if granted, 
would have operated in effect as a 
habeas corpus). See Whitehead _ v. 
Buffalo, etce., Co. 6) CanLJ 232 
(holding that orders to examine wit- 
nesses de bene esse are granted only 
where it is shown that the evidence 
is to be used for some definite pur- 
pose, but that the court will make 
such an order when it considers that 
the practice requires it). 

14. Cullinan v. Dwight, 51 Misc. 
221, 100 NYS 896 [rev on other 
grounds 113 App. Div. 889 mem, 99 
NYS 1137 mem]. 

[a] Business competitors will not 
be permitted to secure private infor- 
mation through the medium of a 
deposition. Matter of Spinks, 63 App. 
Div. 235, 71 NYS 398 [app dism 168 
N. Y. 671 mem, 61 NE 1135 mem], 

15. International Coal Min. Co. v. 
Pennsylvania R. Co., 14 Pa, Dist. 469. 

16. In re Robinson, 9 OhS&CP 763, 
7 OhNP 105. 


ment may render a commission futile 
and thus lead to its denial. Dryer v. 
Sonemtin, 40 Hun 242, 10 NYCivProc 


18. Dwight v. Gibb, 145 App. Div. 
223, 129 NYS 961; Schuler v. Wood- 
ward, 137 App. Div. 576, 122 NYS 
404; Ablon vy. Barbey, 1 NYLegObs 
154; McLeod vy. Insurance Cos., 32 
N.S. 481. 

[a] No defense.—Where the facts, 
if established, would not constitute 
a defense, defendant’s application 
will be denied. Gould v. Gould, 125 
App. Div. 375,,109 NYS 910. 


19. Israel v. Israel, 54 App. Div. 
408, 66 NYS 777. 

20. O'Callaghan v. O’Brien, 116 
Fed. 934 [rev on other ground 125 


Fed. 657, 60, CCA 347. (aff 199 U. S. 
89, 25 SCt 727, 50 L. ed. 101)]. 

21. Davis v. William Rosenzweig 
Realty Operating Co., 53 Misc. 1, 102 
NYS 868 [aff 120 App. Div. 875 mem, 
105 NYS°/1112 mem]; Calvet-Rogniat 
v. Mercantile Trust Co., 46 Misc. 20, 
93 NYS 241; Mercantile Trust Co. v. 
SeivetRognigt, 46 Mise. 16, 98 NYS 
22. Klaw v. New York Press Co., 
151 App. Div. 720, 136 NYS 224. . 

23. Davis v. William Rosenzweig 
Realty Operating Co., 53 Mise, 1, 102 
NYS 868 [aff 120 App. Div. 875 mem, 
105 NYS 1112 mem]. 


24, Enright v, Brooklyn Heights 
lee Co., 26 App. Div. 538, 50 NYS 
609. 

25. Harden v. Hopps, 137 App. 


Div. 299, 121 NYS 1086. 

26. Mitchell v. Montgomery, 6 
N. Y¥. Super. 676. 

Admission of facts by adverse 
party see infra § 102. 

27. Purdy v. Webster, 9 NYCiv 
Proc 144, 3 HowPrNS 2638. And see 
supra § 14. 

28. Nevan v. Roup, 8 Iowa 207; 
Klaw v. New York Press Co., 151 
App. Div. 720, 186 NYS 224; In re 
Robinson, 9 OhS&CP 768, 7 OhNP 


29. The M, Moxham, 1 P. D, 107. 


cH 


terneys and by written decisions by courts of the 
foreign states which may be found in the jurisdie- 
tien of the forum®® Where the grounds for tak- 
ing depesitions are not specified by statute, the 
party desiring the deposition, and not the witness, 
is the judge of the necessity. 


nse.d) 


[§ 102] e Prejudice to Adverse Party. The | 


application for a commission or for the taking of a 
depesition may be denied when prejudice or injury 


will or may result to the adverse party, but it will | 


not be denied because of the possibility of col- 
lateral results entirely disconnected with the eause 
and foreien te the examination. 

[§ 102) £. Admissions by Adverse Party. A 
commission may be denied when the adverse party 
admits the facts whieh are sought to be elicited by 
the depesition®™ But the truth of the faets must be 


admitted; it is not enough to admit that the wit- | 


ness, if present, would testify to them*> Where a 
commission will eause great delay and the adverse 
party shows that the testimony sought will probably 
be insufficient, and proposes to admit whatever the 
applicant will swear he expects to prove on the com- 
mission, the Istter will be required to state what 
he so expects to prove** An agreement that cer- 
tain statements of a person may be testified to on 
the trial in consideration of the abandonment of a 
proceeding to perpetuate the testimony of sueh per- 
sen will be enfereed** A statement im an affidavit 
made, in opposition to the application that the ad- 
verse party will admit that the witnesses reside at 


the places indicated in the application, provided | 


they will admit that they are eitizens of sueh places, 
is not a eoneession upon whieh the court should 
act = Tt is net an objection to a commission that, 
after notice given of intention to apply for it, a 


Boyes v. Bossard, 


DEPOSITIONS 


! 
! 


[$$ 100-106 


proposition was made to accept the affidavit of the 
witness, whieh proposition was declined before the 
time for issuing the commission expired.*® P 

[§ 103] g. Witness in Hostile Country. <A 
commission will not be granted to examine a witness 


| in a foreign hostile country.*® 


[§ 104] h. Terms and Conditions. In granting 


_ the appheation such terms or conditions may be im- 
posed as will protect the adverse party against pos- 


sible injury or prejudiee,* especially where the ap- 
plicant has been guilty of laches in making the ap- 


_ pheation, by reason whereof the adverse party will 


be greatly imeonvenienced or prejudiced if it is 
granted? Where the applicant is guilty of no 
laches, he should not be required to agree not to 


_ ask for any postponement in the event of delay in 


| will not necessarily be imposed.*® 


the return of the commission.** Payment of the 
money in controversy into court may be required as 
a condition of granting of defendant’s application 
for a eommission,** especially where there is a rea- 
son to suspect that the appheation is for delay;* 
but the practice is not uniform, and this eondition 
The conditions 
incident te the taking of depositions de bene esse are 
held to relate to their use rather than to their tak- 


| inen4? 


{§ 105] i. Renewal of Application. A motion 
for a commission will not be entertained by the 
court after the refusal of a similar application by a 
judge thereof,*S but it is improper to deny a mo- 
tion for a commission to take written interroga- 
teries merely because a motion for an open commis- 
sion has been previously denied.*® 

[§ 106] j. Review of Discretion. An ordér de- 
nying an application for a commission effects a 


_ substantial right and is appealable as such.2° But 


8T App. Div. | R. Ce. 31 Tex. Civ. A. 583, 73 SW 


}appeared that plaintiff's presence at 
the exeeution of the commission was 


$4 NYS 563. .. 
Wehrs v. State, 182 Ind. 157, 


31 NE 772. 
v. Baigz, 43 


WG. S—Hoellander 
Ped. 33. 
Ma—Gooedman v. Wineland, 61 Ma. 


443. 
N. ¥—Rime v. Mott. 4 N. ¥_ Super.) 
— v. Leavitt, 3 Pa. Ca/| 
Alta—Park v. Schneider, 5 Alta. L.| 


423. 22 WestLR T0. € DomLR 481; 
Union Inv. Ca. v. Perras, 2 Alta. 
337. 12 WestLR Té_ 

B. C—Stewart Iron Warks Ca wv. 
British Celembia Iren, ete, Ca, 20 
BC 35. 

Man—Toronte Carpet Mfe. Ca v. 
Ideal House Furnishers, 20 Man. 571, 
IT WestLR §21. 

Ont—McKenzie v. Clark, 4 Ont. Pr. 


si Switzer vw. Switzer, 11 OntWR 
SS. Morse v. Grimke, § NYS 1, 18 


NY¥CivPree 37. 
rela- 


fa] Disturbance of 
tiems—The application will net be 
Genied because the witmesses are 


business patrens of the adverse party | 


and he fears the taking of their tes- 
timeny may disrupt the busimess re- 
Tations existing between them. Morse 


vw. Grimke, 3 NYS 1, 18 NYCivProe | 


St. 
3% Pea v. Young, 108 Cal. S, 41 
P 283; Newten v. State, 21 Fila. 53; 
Wileex v. Stern. $3 App Div. 14, $5 
NYS Bank of Commerce Vv. 
N. ¥. Super. 687: 

Gman. 43 Mise 50S, $9 


SS. Newton v. Staté 21 Fla. 53; 
Bank of Commerce v. Michel, 3 N. ¥. 
Super. €8T. 

3S& Bank of Commerce v. Michel, 
3 N. ¥. Super. 687. 

S¥. Thompson v. Ft. Werth, ete, 


Peo. 
NYS | 


| “"$8. Boyes v. Bossard, 87 App. Div. 
605. S$4_ NYS 563. 
| S& Brooks v. Brooks, 16 S. C. 621. 
40. Barrick v. Buba, 16 C. B. 492, 
|S BCL 492, 139 Reprint 851. 
| 4%. U. S—Hollander wv. Baiz, 40 
Fed. 659. See Maryland Trust Co. v. 
) Kirby Lumber Coa, 149 Fed. 448 
(holding that, upon the granting of 
am open cemmission to examine wit- 
messes im a remote jurisdiction, the 
| adverse party may properly be given 
the right at his election to reserve 
his cress-examination until the direct 
testimony shall have been returned, 


lerally er on written interrogatories). 
| N. ¥.—Chaskin v. Mackay, 130 App. 
| Div. 50, 114 NYS 457; Ringe v. Mott, 
| 4 N. ¥. Super. 683; August vw. Fourth 
| Nat. Bank, 9 N¥S 270; Clayton w 
| Yarrington, 16 AbbPr 273 nate. 

Pa—tTrust Co. v. Trust Ca. 24 Pa. 
Dist. 654; Haefmer v. Seuthern Ins. 
| Ca. 39 Pa. Co. 1; Hillman v. Rabbitt, 
12 Pa. Ca. G11. 

Eng—Boerry v. Barelay, 15 C. 
| N.S. $49, 109 ECL 
1019; Fischer v. Hahn, 13 C. B N.S. 
| 659. 206 ECL 659, 143 Reprint 261; 
| Reeve vw. Hedson. 10 Hare appendix 
| xix, xxiv, 44 
print 1124, 1127; De Rossi v. Polhill, 
7 Seott 836 


der. 6 Alta. I. 446, 4 DomLR 224. 
Ont.—Ferguson v. Millican, 11 Ont. 
| E. 35, 6 OntWR 661; Watt v. Mackay, 
5 OntWR 1iT0 [@ism app 5 OntWR 
933; Smith v. MeDearmott, 2 OntWR 


| £08, 390. 

fa] Safe-conduct in foreign 
@iction.—In an action against a for- 
eign econsul-general, in which defend- 
ant seught toe take testimeny in the 


and then to cross-examine either / 


> B.| 
$49, 143 Reprint) 48 
S| QLYO 


EngCh T3h, 738, 68 Re-/| 
Alta—Fidelity Trust Co. v. Sehnei- | 


47>; Lemoime v. Mackay. 2 OntWR | 


eountry represented by defendant, it | TTT 


necessary, but that the foreign gov- 
ermment declined to permit him to 
enter its territory. It was held that 
the commission should issue only 
en condition that defendant obtain 
from his government, and furnish to 
| plaintiff a safe-conduct allowing him 
| to enter the country and return, and 
be present on the execution of the 
‘commission. Hollander v. Baiz, 40 
| Ped. 659. 
| Costs and expemses see infra § 390. 
| 42. Haimes v. Judd, 16 Daly 110, 
| 9 NYS 743, 18 NYCivProe 324; Todd 
v. Aylwin, 1 Sim. 271, 2 EngCh 271, 
'57 Reprint 579; Mills v. Campbell, 2 
'Y¥. & C. Exch. 389, 160 Reprint 448. 
| 43. A. D. Granger Co. v. Universal 
| Mach. Corp... 179 App. Div. 353, 165 
INYS 820. 
| 44 Jackson v. Strong, 13 Price 
309, 147 Reprint 1000; Ebden v. 
| Prinee, $ Price 290, 146 Reprint 1207. 
45. Sparks v. Barrett, 5 Scott 402. 
46. Cock v. Donovan, 3 Ves. & B. 
176. 35 Reprint 407. 
47. See supra § 10. 
ere vy. Gibbs, 


ac. 


12 Wend. 


|. 49. Harden v. Hoogs, 137 App. Div. 
299. 121 NYS 1086. 

50. Wallace v. American Linen 
| Fareed Ce., 2 Thomps. & C. (N. Y.) 
i ie 

| [a] Decision on @ —W here 
en appeal the case as It may appear 
|}om the trial is not before the appel- 
j late court, and such court is un- 
able to say whether evidence sought 
‘to be taken by deposition would be 
admissible or not, but it is reason- 
}ably certain that it will be admis- 
sible, the ruling of the trial court 
@enying permission to take the dep- 
esitions will be reversed. .Israel_v. 
Israel, 54 App. Div. 408, 66 NYS 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, i 


§§ 106-109] 


a distinction has been drawn between orders grant- 
ing and orders denying a commission,*? and it has 
been held that orders granting a commission are 
not appealable because not affecting a substantial 
right;>? but there is authority to the contrary.®? 


DEPOSITIONS 


reversed.5® 


The action of the trial court will not be reversed in 
IX. ORDER FOR COMMISSION OR TO TAKE TESTIMONY 


[§ 107] 


commission.®t 


[§ 108] 2. In Chancery. Under the original 


chancery practice, no depositions 


without an order of court for that purpose,®? par- 
ticularly in the case of the deposition of a party 
But ordinarily depositions in chan- 


to the suit.®% 


51. Wallace v. 
Cn eg Co., 2 Thomps. & C. 
52. Wallace v. American Linen 
Thread Co., 2 Thomps. & C. (N. Y.) 
574; Treadwell v. Pomeroy, 2 Thomps. 
& C. (N. Y.) 470. ‘4 

“The granting of a commission 
cannot affect prejudicially a substan- 
tial right, because no party can be 
said to have such a right to prevent 
his antagonist from obtaining, in 
the ordinary forms of law, the testi- 
mony of witnesses whom he is un- 
able to produce personally upon a 
trial.’ Wallace v. American Linen 
Thread Co., supra. 

53. Rathbun v. Ingersoll, 34 N. Y. 
Super. 211; Berdan v. Greenwood, 20 
Ch. D. 764 note; Adams v. Corfield, 28 
L. J. Exch. 31; McLeod v. Insurance 
Cos.. 32 N. S. 481. 

54 Dunstan v. Higgins, 138 N. Y. 
70, 33 NE 729, 34 AmSR 431, 20 LRA 
668 [aff 17 NYS 887, 28 AbbNCas 33]; 
In re Plumb, 135 N. Y. 661 mem, 32 
NE 22 mem; Morrow v. McDougald, 
16 Ont. Pr. 129; Robins v. Empire 
Printing, ete., Co., 14 Ont. Pr. 488; 
Lemoine v. Mackay, 2 OntWR 408, 
390; Stephen v. Thompson, 35 N. 8. 
ae And see Appeal and Error § 
770. 

Review of order concerning open 
commission see infra § 134. 

55. Okl.—Westbrook Vv. State, 
(Cr.) 172 P 464, 

Eng.—Ehrmann v. Ehrmann, [1896] 
2 Ch. 611; Berdan v. Greenwood, 20 
Ch. D. 764 note; Keeley v. Wakley, 
§ TL BR. 671. 

N. S.—McLeod vy. Insurance Cos., 
32 N. S. 481. 

Ont.—Toronto Industrial Exhibition 
Assoc. v. Houston, 5 OntWR 349 [app 
dism 9 Ont. L. 527, 5 OntWR 493]. 

Que.—Nash v. Baie des Chaleurs R. 
Co., 7 Que. Pr. 381. 

Sask—Murray v. Plummer, 6 
Sask. L. 84, 11 DomLR 764; Richard 
Belliveau Co. v. Tyreman, 4 Sask. 


» 39. 

And see Appeal and Error § 2770. 

56. <A. D. Granger Co. v. Universal 
Mach. Corp., 179 App. Div. 353, 165 
NYS 820. 

57. Ky.—wWillis v. Hardinsburg 
ae etc., Co., 160 Ky. 808, 170 SW 
La.—Honor Co. v. Stevedores’ Be- 
ney. Assoc., 114 La. 361, 38 S 271 
(holding that, where there was noth- 
ing to show that defendant had been 
notified of the intended taking of the 
testimony, or that it consented that it 
should be so taken, or that there 
was any order of the court on the 
subject, the depositions should not be 
considered); Bradford v. Cooper, 1 
La. Ann. 325 (holding that the sign- 
ing by the judge of a commission is- 


American Linen 
Hs ae a} 


A. Necessity—1l. In General. 
der of court granting a dedimus or commission to 
take depositions is required >? or not required °° ac- 
cording to the applicatory statute or court rule goy- 
erning the matter in the particular jurisdiction.®® 
The lack of a formal order is waived by failure to 
object before the return and opening of the depo- 
sitions,®° but not by a waiver of the necessity of a 


An or- 
ing leave,** the 


could be taken 


sufficient approval of the commission 
and a sufficient order therefor). 

N. Y.—Hebron vy. Work, 101 App. 
Div. 463, 92 NYS 149, 34 CivProc 134; 
Mason, etc., Organ Co. v. Pugsley, 19 
Hun 282; Tracy v. Suydam, 30 Barb. 
eae Whitney v. Wyncoop, 4 AbbPr 


pe C.—Holbrook v. Martin, 1 N. C. 

Pa.—Travis v. Brown, 43 Pa. 9, 82 
AmD 540; McManemin’s Est., 11 Pa, 
Dist. 338. 

R. I.—Gouin v. Ryder, 38 R. I. 31, 
94 A 670 (holding that, under Gen. 
L. [1909] c 292 § 26, relating to depo- 
sitions, it is incumbent upon parties, 
desiring to take depositions without 
the state to be used in cases pending 
in the state courts, to obtain an or- 
der from the court authorizing the 
taking). 

Tenn.—Curtis v. State, 14 Lea 502; 
McCandlass v. Polk, 10 Humphr, 617 
(holding that, where the clerk has 
no authority to grant an order or 
commission to take depositions in 
term time, but only in vacation, a 
deposition taken under a commission 
issued by the clerk in term time is 
illegal). 

Va.—Smith v. Grosjean, 1 Patt. & 
H. 109. 


Ont.—Upper Canada Bank v. Rut- 
tan, 3 Ont. Pr. 46. 

[a] Docketing of rule.—A com- 
mission taken by both parties may 
be read in evidence, although the rule 
on which it was grounded was not 
entered on the docket. Dawson v. 
Tibbs, 4 Yeates (Pa.) 349. 

Consent as authorizing depositions 
see supra § 62. . 

58. U. S.—U.S. v. Louisville, etc., 
R. Co., 18 Fed. 480 (holding that in 
the United States courts, in accord- 
ance with the Tennessee practice, 
the clerk might issue a commission 
without an order of the court). 
the hepa S. v. Pratt, 3 Alaska 

Del.—Hays v. Johnson, 8 Del. 219. 

Ill.—Doyle v. Wiley, 15 Til. 576 
(holding that a person filing a bill, 
before issue joined, may take depo- 
sitions de bene esse without an or- 
der to that effect substantiating its 
averments). 

Ky.—Willis v. Hardinsburg Bank, 
ete., Co., 160 Ky. 808, 170 SW 188 
(holding that no order is necessary 
except to take testimony in perpet- 
pa Hume v. Scott, 3 A. K. Marsh. 

La.—Hall v. Acklen, 9 La. Ann. 219 
(depositions within state). r 
ph ek agi he v. Spring, 7 Mass. 


a 
Pa.—Llewellyn v. Levy, 33 Wkly 
NC 310 

Polk, 10 


Tenn.—McCandlass_ vy, 


sued by the clerk of the court is a! Humphr. 617, 


‘ re 


Io 
263, 
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the absence of abuse of its diseretion,®4 but for 
abuse of such discretion an order granting or deny- 
ing a commission may be reversed,*5 
posing unjust conditions upon the applicant will be 


An order im- 


cery may now be taken without a prior order grant- 


whole matter being usually regu- 


lated by statute or rule of court.% 

[§ 109] 3. Federal Practice. The provisions of 
the United States Revised Statutes which empower 
the courts of the United States whenever it may be 
necessary to prevent a failure or delay of justice 
to grant a dedimus to take depositions according to 
common usage,°* or to adopt the state practice rela- 
tive to taking depositions,® authorize the issue of 
a commission or the granting of permission to take 
depositions, according to the law of the state in 
which the court is held,°* whenever the right to 
take it is conferred by the federal statutes,®® ex- 


fa] In Indiana, defendant in a 
criminal case may, on notice to the 
prosecuting attorney, take the depo- 
sitions of witnesses within the state 
without leave of the court. Tullis v. 
Stafford, 134 Ind. 258, 33 NE 1023. 

Depositions taken on notice see in- 
fra § 147 et seq. 

59. See statutes and court rules. 
See also supra § 61. 
oat Hamilton v. MeNeill, 2 T, L. R. 


61. Hebron y. Work, 101 App. Diy. 
463, 92 NYS i149, 34 NYCivProc 134, 

62. Doyle v. Wiley, 15 Ill. 576; 
Schmidt v. Cooper, 195 Ill. A, 531 [aff 
274 Ill. 248, 113 NE 641]. 

63. Hoyt v. Hammekin, 14 How. 
(U. S.) 346, 14 L. ed. 449; Hanson v. 
Power, 8 Dana (Ky.) 91; Payne v. 
Cowan, Sm. & M. Ch. (Miss.) 26; 
Hewitt v. Crane, 6 N. J. Eq. 159 [rev 
on other grounds 6 N. J. Eq. 6311; 
Cummins vy. Wire, 6 N. J. Eq: 73 
(where it was said: “These orders 
are very much of course,” and it 
was held that inadvertent failure to 
have the order signed by the chan- 
cellor was not fatal); Lewis v. Owen, 
36 N. C. 290. 

64. I1].—Doyle v. Wiley, 15 Ill]. 576; 
Sproule v. Samuel, 5 Ill. 135 (one of 
several defendants); Schmidt v. 
Cooper, 195 Ill. A. 531 [aff 274 Ill. 243, 
113 NE 641]. 
wa.—Tinning v. Mumm, 146 Iowa 
125 NW 203. 

Oh.—Choteau v. Thompson, 3 Oh, 
St. 424. 

Pa.—In re Armstrong, 6 Watts 2326. 

Tenn.—Richmond v. Richmond, 10 
Yerg. 343. 

Va.—Moore v. Hilton, 12 Leigh (39 
Vay 1. 

Ont.—Fuller v. Richmond, 2 Grant. 
Ch? (WC. y 5.09: 

{a] Divorce cases are in the na- 
ture of chancery suits, and the par- 
ties have a right to take depositions 
as in chancery suits, without an or- 
der of the court for that purpose. 
Richmond y. Richmond, 10 Yerg, 
(Tenn.) 343. 

65. See statutes and court rules. 
See also cases supra note 64 

66. See supra § 7. 

67. U.S. Rev. St. § 914, See also 
27 U. S. St. at L. 7 ¢ 14 (to the ef- 
fect that, “in addition to the mode 
of taking the depositions of witnesses 
in causes pending at law or equity 
in the district and circuit courts of 
the United States, it shall be lawful 
to take the depositions or testimony 
of witnesses in the mode prescribed 
by the laws of the State in which 
the courts are held”). And see su- 


pra § 7. 
68. McLennan v. Kansas City, 
ete., R. Co., 22' Wed) 198; U. 8.° vw 


Louisville, ete., R. Co., 18 Fed. 480, 
69. Matter of Fisk, 113.U. 8. 713, 
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cept where the mode of taking it, whether under 
commission or otherwise, is expressly provided for 
therein.® The adoption of the state law refers only 
te the form and mode of taking depositions," and 
where the right exists under the federal statute, the 
parties may follow as to the mode of procuring the 
depositions either the provisions of the state or fed- 
eral statute. The federal courts will not authorize 
the taking of depositions under the statutes of a 
state which eonflict with the act of congress re- 
lating te depositions in similar or analogous eases."$ 
In equity eases, the taking of depositions is regu- 
lated by the equity rules in addition to the acts of 
congress." Under these rules, exeept where the 
depesition is taken pursuant to the acts of econ- 
gress,"> and within the time preseribed by the 
equity rules,"* leave of eourt is necessary, the rules 
contemplating the examination of the witnesses oral- 
ly im open court upon the trial, except where other- 
wise ordered for good cause shown.” 

[§ 110] B. Notice of Order or Entry. In some 
jurisdictions, where an order to take testimony or 
for a commission is taken or entered ex parte, the 
adverse party must be served with a written notice, 
specifying the commissioners and indicating where 
they ean be found.™® A notice which substantially 
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designates the commissioner is sufficient.7° Service 
of the notice on the attorney of the opposite party 
is not sufficient.S°. Service of the order is not waived 
by a waiver of the necessity of a commission.*! 

{§ 111] C. Form and Requisites—1. Order for 
Commission. The order should show the existence 
of a sufficient ground for issuing the commission.®? 
It should name the commissioners,®* and designate 
with reasonable certainty where they may be 
found,S* and name the witnesses to be examined.® 
In England the order must specify the time, place, 
and manner of executing the commission,®® but need 
not name the commissioner.8? The dedimus or com- 
mission should eonform to the order for its issue.8§ 

[§ 112] 2. Order to Take Testimony. An or- 
der to take testimony should properly designate 
the eause in which the testimony is to be taken.8® 
It should specify the notice to be given to the ad- 
verse party,°° and the time and place of taking the 
deposition,® which must not be before expiration 
of the time for service of a copy of the order, un- 
less special cireumstances are shown for such haste 
and recited in the order.®? In Nova Scotia, the con- 
tents and directions of the order rest largely in 
the diseretion of the court.%% 


X. THE COMMISSION 


f§ 113] A. In General. At common law the or- 
dinary mode of procuring depositions was by com- 
mission,** and this mode of procedure prevails by 


statute in most of the states, especially where the 
witness is beyond the jurisdiction.°® The common- 


. law rule, however, has been sometimes relaxed un- 


& SCt 724 28 L. ed. L117; National 79. Kellum v. Smith, 39 Pa. 241. 
Cash-Register Co. v. Leland, TT Fed. 80. Cunningham v. Jordan, 1 Pa. 
242 (holding that the federal stat-| 442. 

ute providing that depositions may $1. Hebron v. Work, 101 App. Div. 


be taken for use in the federal courts 
im the mode preserihed by the state 
laws, merely prevides an additional | 
method ef taking depositions in eases | 
already authorized, and does not con- 
fer any additional rights to take tes- 
timony under state laws); McLennan | 
vw. Kansas City, ete. R. Co, 22 Fed. | 
198 (holdings that the right to take} 
the testimeny must depend upon a) 
statute of the United States, and} 
net on a State statute). 

FQ. U. S v. Pings, 4 Ped. Ti4. 

Fl. Warren v. Younger, 18 Fed. 
$59; Curtis v. Central R. Co. 6 Fy} 
Cas. No, 3,501, € MeLean 401 (hold-} 
ine that, Im adopting the state prac-| 
tiee, the court does net dispense with | 
the requirement of the act of con-| 
gress which 


authorizes depositions | 
te be taken when the witness lives! 
more than one hundred miles from | 
the place where the case is tried: | 
that the adeption of the state law re-| 
fers only te the form and mode of 
taking depesitions). 

McLennan v. Kansas City, | 
ete, R. Ca, 22 Fed 198; U. S. vw} 
Louisville, ete, R. Co, 18 Fed. 480.) 

WT Fed.| 


a Randall. yw. Venable, | 
a See Equity Rules rules 46-56. | 
gt former Equity Rules rules} 
et 
Preefs in equity generally 
Eguity [16 Cye 375}. 
7S. Iowa Washing Mach. Coa: v.| 
Ward. 227 Fed. 1004 [aff 234 Fea. 


see 


-<' 


$8, 148 CCA 104}. 

7. Block v. Arrowsmith Mfg. Co. 
243 Fed. T75; Victor Talking Mach. 
Cea. vw. Senora. Phonograph Corp., 22% 
Fed. 676. 

WT. Bleck v. Arrowsmith Mfg. Co.,, | 
243 Fed. TT5: Victor Talking Mach. 


463, 92 NYS 149, 34 NYCivProe 134. 

82.. Wallace v. Blake, 56 N. Y. Su- 
on 519, 4 NYS 438, 16 NYCivProc 

fa] Form of order for commis- 
sion see Ordway v. Radigan, 114 
App. Div. 538, 100 NYS 121; Clayton 
Ve ocean om 16 AbbPr (N. Y.) 273 
note. 

[b>] Absence of witness from 
state.-—Where it is necessary to show 
that the witness is not within the 
state, it is not enough to state that 
he resides out of the state, or that 
he is absent from the state at the 
time of the trial. Wallace v. Blake, 
56 N. ¥. Super: 519, 4 NYS 438, 16 
NYCivProe 384. 

83. Spurr v. Empire State Surety 
Co.. 117 App. Div. 816, 102 NYS 1065; 
Wallace v. Blake, 56 N. Y. Super. 519, 
4 NYS 438, 16 NY¥CivProe 384; Pat- 
terson v. Greenland, 37 Pa. 510. 

[a] Where the commissioner is 

erwise sufiiciently identified, a 
failure to give his name is a mere 
irregularity which can be eorrected 
en motion to resettle the order after 
return’ of the commission. Bowen v. 
Havana Electric R. Co., 146 App. Div. 
72, 131 NYS 536. 

oo Patterson v. Greenland, 37 Pa. 
510. 

8S. Ordway v. Radigan, 114 App. 

Div. 538, 100 NYS 121; Corbin v. An- 


| derson, 84 App. Div. 268. 82 NYS 683; 


Wallace v. Blake, 56 N. ¥. Super. 519, 
4 NYS 438, 16 NYCivProe 384. 

{2]_ Rule applied—An order which 
provides for the examination of 
“such other witnesses as the defend- 
ant may submit the names and ad- 
@resses of to the plaintiff,” is irreg- 
ular. Wallace v. Blake, 56 N. Y. 
Super. 519, 4 NYS 438, 16 NY¥CivProe 


Ce. v. Sonora Phonograph Corp., 221) 384 


Fed. 676; In re.C. W.'Bartlesen Co. 
243 Fed. 1001 (bankruptcy). 

YS. Rhoades v. Selin, 20 F. Cas. 
No. 11.740, 4 Wash, C. C. 715. [aff 
20 F. Cas. No. 11.744, 2 Blatehf. 113]; | 
Kellum v. Smith, $9 Pa. 241; Patter-| 
son v. Greenland, 37 Pa. 510. 


86. Greville v. Stultz, 11 Q. B. 997, 
63 ECL 997, 116 Reprint 745; Stein- 
keller v. Newton, 1 Scott N. R. 148; 
Bulham v. Mears, 6 Wkly. Rep. 597. 
See Simms v. Henderson, 11 Q. B. 
1015, 63 ECL 1015, 116 Reprint 752 
(holding that an order directing a 


eommission to issue for the exami- 
nation of certain witnesses at New- 
foundland, returnable on _ the last 
day of Trinity term then next, gave 
sufficient directions as to the “time, 
place, and manner” of examination). 
87. Nicol v. Alison, 11 Q. B. 1006, 
63 ECL 1006, 116 Reprint 749. 
nt Smith v. Babcock, 9 Ont. Pr. 
Form and requisites of commission 
or dedimuns see infra §§ 116-132. 


89. Peo. v. Chrystal, 8 Barb. 
(N. Y.) 545; Peo. v. Ward, 4 Park. Cr. 
CN. Y.) 516. 

fa] WDilustration—An order to 


take the testimony of a nonresident 
complaining witness to be used on 
the trial of the accused, which is 
entitled as in a pending proceeding, 
when in fact no indictment has been 
found, is irregular. Peo. v. Ward, 
4 Park. Cr. (N. Y.) 516. 

[b] A mistake in the christian 
name of plaintiff will not vitiate the 
order if in fact it was made in the 
right cause. Monteeth v. Caldwell, 
7 Hamphr. (Tenn.) 13. 

90. REllis v. Jaszynsky, 5 Cal. 444; 
In re Carter, 3 Or. 293. 

fa] The time of notice depends on 
the usage and practice of the court. 
Cunningham v. Irwin, 7 Serg. & R. 
(Pa.) 247, 10 AmD 458; McConnell v. 
McCoy, 7 Serg. & R. (Pa.) 223. 

{b] Im Oregon, the notice to be 
given res*s in the discretion of the 
judge. In re Carter, 3 Or. 293. 

[ec] An order service 
“forthwith,” and specifying that the 
examination shall take place on the 
same day at a specified time, suffi- 
ciently specifies the length of notice 
of examination to be given. Peo. v. 
Chrystal, $8 Barb. (N. Y.) 545. 

gi. Ryan v. Peo., 21 Colo, 119, 40 
P 775; Gill v. Atwood, 2 Bibb (Ky.) 
400; Reese v. Warren, 1 Browne (Pa.) 


255. 

92. Osborne v. Barber, 105 App. 
Div. 236, 93 NYS 833. 

93. Graham v. Bigelow, 45 N. S. 
118, 9 EastLR 285. 

94 McClure v. McClintock, 150 
Ky. 265, 150 SW 332, 42 LRANS 388; 
Ragan v. Cargill, 24 Miss. 540. : 

95. U. S—Stein v. Bowman, 13 


PS Fe SANS aa Si A aA en I Bn MRS DANAE ney ncaaR MEY iste LVR ~ aibsehe pie Prindk Ueilh pee Bea DE SETS 
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§§ 113-114] 


der circumstances requiring despatch,®® or where a 
nonresident witness is within the jurisdiction of the 
court,®’ or where depositions are taken in term 
time during a recess of the court with notice to the 
adverse party.°* In some jurisdictions the eommon- 
law rule has been abrogated.°® It has been said 
that, after a commission has issued, it is doubtful 
if the party procuring it ean eause depositions to 
be taken without reference to it;' but where no 
commission is necessary, the fact that the depo- 
sition was taken under a defective commission is 
immaterial.2, A party in a proper case may have as 
many commissions to take the testimony of his wit- 
nesses as are necessary.® 

Waiver of objections. It has been held that the 
appearance of an opposing party at the taking of 
depositions is not a waiver of a dedimus.° On the 
other hand, it has been held that an objection that 
a commission was necessary should be taken before 
the trial,® or at least the court should allow a con- 
tinuance where the objection is made for the first 
time on the trial." It has also been held that ab- 
sence of a commission may be cured by the subse- 
‘quent ratification of the deposition by means of a 
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subsequent deposition taken under a commission, 
in the presence of the parties, and without objec- 
tion. By appearing and cross-examining without 
objection irregularities in the issuance of the com- 
mission are waived.® And all formalities touching 
the dedimus are waived where the opposing party 
stipulates that the witness shall be examined before 
a certain officer and cross-examines him.!° Irregu- 
larities of which a party is excusably ignorant 
prior to the trial may be objected to on the trial.2? 

[§ 114] B. By Whom Issued. The commission 
is usually issued by the clerk of the court in which 
it is granted.1? or by the deputy clerk,!> or it may 
be issued by the clerk of another court who is ex 
officio clerk of the court in which the cause is 
pending.‘* Generally a commission issued from one 
court will not warrant the taking of a deposition 
to be used in another court,!> and it has been held 
that another commission may issue from the proper 
eourt on the original papers filed;!®° but a misre- 
cital in the return as to the court issuing the com- 
mission may be disregarded where the commission 
itself shows the mistake.17 A commission regular 
on its face and bearing the seal of the court will 


Pet: 209,10 L. eds 129; Cortes v. 
Tannhuauser, 18 Fed. 667, 21 Blatchf. 
552; Bleecker v. Bond, 3 F. Cas. No. 
1,534, 3. Wash. C. C. 529; Frevall v. 
Bache, 9 F. Cas. No. 5,113, 5 Cranch 
G)C. .463. 

Ga.—Merchants’ Nat. Bank v. Van- 
diver, 108 Ga. 768, 33 SE 430. 

Ill.—Corgan v. Anderson, 30 Ill. 95. 

Ind.—Madison, ete, R. .Co vw. 
Whitesel, 11 Ind. 55; Boggs v. State, 
8 Ind. 463. 16 


Iowa.—Anderson  v. 
Iowa 56. = 

Ky.—McClure v. McClintock, 150 
Ky. 265, 270, 150 SW 332, 42 LRANS 
888 [quot Cyc]; Gilly v. Singleton, 3 
Litt. 249. But see Hume v. Scott, 3 
A. K. Marsh. 260 (holding that under 
the Kentucky statuies testimony 
may be taken de bene esse without 
a dedimus). : : 

Miss.—Ragan v. Cargill, 24 Miss. 
540; Saunders v. Erwin, 3 Miss. 732. 

Mo.—Burnett v. Prince, 272 Mo. 68, 
see SW 241. 


Easton, 


. J.—Stengel v. Stengel, 85 N. J. 
Eq. 277, 96 A 358. ‘ 
Pa.—Gilbert v. Gilbert, 18 Wkly 
NC 535. 


Tex.—Western Union Tel. Co. v. 
Sn teen 2 Tex. Civ: A. 100,20 SW 
1133. 

Va.—Unis v. Charlton, 12 Gratt. (53 
Va.) 484. 

[a]. With or without commission. 
—(1) In Connecticut, depositions 
may be taken either with or without 
a commission. Rowell v. Ross, 89 
Conn. 201, 93 A 236. (2) The same 
rule prevails in Louisiana. Lykiar- 
dopoulo v. New Orleans Light, etc., 
Co., 127 La. 309, 53 S 575, AnnCas 
1912A 976. 

Order for commission see supra § 
107 et seq. 

96. Porter v. Beltzhoover, 2. Del. 
484 (where depositions taken with- 
out a commission actually issued 
were sustained, it appearing that the 
commission had been ordered, and 
the commissioner appointed by the 
court, under circumstances requiring 
despatch). , 

{a] Im chancery a commission is 
not necessary. Gordon v. Watkins, 
Sm. & M. Ch. (Miss.) 87. See also 
Ragan v. Cargill, 24 Miss. 540 (hold- 
ing the chancery practice not appli- 
eable at law). 

97. Porter v. Beltzhoover, 2 Del. 
484, 486 (holding that a commission 
is not necessary to take the deposi- 
tion of a nonresident witness who is 
within the jurisdiction of the court, 
since the “court may direct the ex- 
amination of witnesses that are go-| 
ing out of the state upon interroga- 
tories de bene esse’); Anderson Vv. 


es 


Easton, 16 Iowa 56 (holding that, | 
where depositions can be taken in 
the county of the trial, no commis-| 
sion is necessary notwithstanding the 
witness is a resident of another 
state); Fabian v. Davis, 5 Iowa 456 
(holding that, where the witness re-| 
sides within the state, but in a dif-| 
ferent county from ‘the place of the} 
trial, his deposition may be taken 
either upon notice or written inter- 
rogatories); Hall v. Acklin, 9 La. 
Ann. 219. 

98. Jones v. Spring, 7 Mass. 251. 

99. Pettibone v. Derringer, 19) 
F. Cas. No. 11,643, 4 Wash. C. C. 215 
(holding that, if a deposition is taken 
in conformity to § 30 of the Judiciary 
Act, it will not be invalidated by the 
fact that it was taken more than 
one hundred miles from the place of 


mingham Union R. Co. v. Alexander, 
93 Ala. 133,.9 S 525. 

Tll.— Rockford Wholesale Grocery 
Co. v. Stevenson, 65 Ill. A. 609. wes 


Iowa.—Sheibley v. Ashton, 
Iowa 195, 106 NW 618. 
Ky.—Frazier v. Malcolm, 62 SW 13, 


22 KyL 1876; Flowers v. Miller, 16 
SW 705, 13 KyL 250. 
Md.—Scott v. Scott, 17 Md. 78; 


Cherry v. Baker, 17 Md. 75. 
~ N. H.—Free v. Buckingham, 59 
N. Hy 219: 

N. M.—Palitini Ins. Co. v. Santa 
Fé Mercantile Co., 13 N. M. 241, 256, 
82 P 363. 

N. C.—Womack vy. Gross, 135 N. C. 
378, 47 SE 464; Willeford v. Bailey, 
132 N. C. 402, 43 SE 928. 

Oh.—Woods y. Dille, 11 Oh. 455. 

Wis.—Dudley v. Beck, 3 Wis. 274. 


trial without a commission or rule 
of court); Dossett vy. Miller, 3 Sneed! 
(Tenn.) 72; Hoover v. Rawlings, 1| 
Sneed (Tenn.) 287 (both holding that | 
the Tennessee act, providing that it’ 
should not be necessary to procure! 
an order of the court or to make} 
any affidavit prior to taking a depo-| 
sition, but that either party litigant | 
in any of the courts of the state may 
take depositions on notice to the ad-| 
verse party in all cases that by law) 
ean be taken, abolished the commis- 
sion and rendered it unnecessary). 
1. Davis v. Allen, 14 Pick. (Mass.) 
Dossett v. 


313 
Miller, 3 
(Tenn.) 72. 


2. 

3. Rose v. Swarthout, 73 Misc. 583, 
585, 133 NYS 557 (where the court 
said: “Instances are not infrequent | 
where witnesses are so located that 
separate commissions must issue for 
the examination of each’). 

4. Depositions by consent see su- 
pra § 62. 

5. Ragan v. Cargill, 24 Miss. 540; 
Seymour v. Farrell, 51 Mo. 95. 

6. Moore v. Smith, 88 Ky. 151, 10) 
SW 380, 10 KyL 729. See Sheibley v. 
Ashton, 130 Iowa 195, 106 NW 618 
(holding that where plaintiff partici-| 
pated in the taking of depositions! 
and cross-examined the witnesses, | 
without making any objection until 
the depositions were offered in court, 
she waived her right to object that | 
the depositions were taken outside 
the state without the issuance of a 
commission). 

7. Moore v. Smith, 88 Ky. 151, 10) 
SW 389, 10 KyL 729. ; 

14 Porto) 


8 Salgado v. Villamil, 
Rico 437. j 
9. U. S—Rich v. Lambert, 12) 
How. 347, 13 L. ed. 1017. 
Ala.—Hall vy. Alabama Terminal, 
ete., Co., 173 Ala, 398, 56 S 235; Bir- 


Sneed 


[a] Commission without seal.— 
While the attendance of a party upon 
the taking of a deposition waives all 
objections of a formal character, it 
did not waive the objection that a 
commission to be executed out of the 
eounty did not have the seal of the 
court attached, since without the seal 
the commission was void and the at- 
tendance of the party upon the tak- 
ing of the deposition would not vital- 
ize void process. McArter v. Rhea, 
122 N. C. 614, 30 SE 128. 

10. Rockford Wholesale Grocery 
Co. v. Stevenson, 65 Til. A. 609. See 
Baltimore, ete., R. Co. v. State, 60 
Md. 449 (holding that the sentence, 


|“Let the commission issue as pro- 


posed,” written by defendant’s attor- 
ney on the interrogatories in chief 
served upon him, constitutes a waiv- 
er of further service of the inter- 
rogatories and all other formalities 
in the issuance of the commission). 

11. Mason, ete, Organ Co. v. 
Pugsley, 19 Hun (N. Y.) 282. 

12. Haviland v. Simons, 38 S. C. L. 
338: St. Louis Southwestern R. Co. v. 
Smith, 38 Tex. Civ. A. 507, 86 SW 
943. See Roney v. Simmons, 97 Ala. 
88, 11 S 740 (holding that, under the 
code provisions relating to election 
contests, the clerk of the circuit 
court can file interrogatories and is- 
sue commissions to take testimony 
in the contest of the election of a 
“member of the general assembly). 

13. Rhodes v. Myers, 16 La. Ann. 
398: Miller v. George, 30 S. C. 526, 
9 SE 659; Brooks v. Brooks, 16 S. C. 
621. 
: 14. 

15. Louisville, ete., R. Co.-v. Chaf- 
fin, 84 Ga. 519, 11 SE 891; Horton v. 
Arnold, 18 Wis. 212. 

16. Horton v. Arnold, 18 Wis. 212, 

17. See infra § 247. 


Palamourges v. Clark, 9 Iowa 


648 [18C.J.] 
be presumed to have issued by its authority,1s 

[§ 115] C, Time of Issue. The commission 
should issue at or within the time prescribed by 
statute or the rules of practice.t® Failure to ob- 
serve the requirements as to time of issue may be 
disregarded where no prejudice has resulted,?° or 
where the irregularity has been cured,?1 or waived.?? 
A deposition will not be quashed for premature is- 
sue of the commission where the objectant has cross- 
examined under a commission subsequently pro- 
eured by him.?% 

{[§ 116] D. Form and Requisites—1. In Gen- 
eral. The dedimus or commission should conform 
to the order for its issue and should be in the form 
prescribed by statute or otherwise.2* But mere in- 
formalities or irregularities which do not substan- 
tially affect or prejudice the rights of the parties 
may be disregarded.?> One commission may issue to 
take the testimony of several witnesses.7® To be 
entitled to recognition, a commission issued by the 
court of another state must be certified in accord- 
ance with the act of congress;*7 but this is not al- 
ways required.’§ 


18. In re Cole, 6 F. Cas. No. 2,975, 
8 Reporter 105, 7 WklyNC (Pa.) 114; 
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775, 62 ECL 775, 137 Reprint 307. 
[a] Form of commission see Street 


[§§ 114-118 


[§ 117] 2. Designation of Cause. While the 
commission must clearly designate the action or suit 
in which the testimony is to be taken,” the omis- 
sion of defendant’s name may be disregarded when 
objection for that reason is not made until the 
trial.3° Where the action is or may be otherwise 
identified, a misdescription of it which is not mis- 
leading or prejudicial may be disregarded.*4 The 
same is true of clerical errors in the initials or 
names of the parties,?* or as to the capacity in 
which they sue or are sued,** and of incorrect state- 
ments as to the court in which the litigation is 
pending.$4 

[§ 118] 3. Designation of Commissioner—a, In 
General. Since a deposition can be taken only be- 
fore the commissioner named,**> except where the 
parties consent,°° it is held in many jurisdictions 
that the commission must designate by name the 
commissioner by whom the testimony is to be 
taken,*’ with such certainty as will leave no rea- 
sonable doubt of his identity.88 But mere clerical 
errors in respect to the name will not invalidate the 
commission,*® and in such cases the commissioner’s 


“John Turner’s” executors was on 
the docket, the words ‘John Turner” 


Plummer vy. Roads, 4 Iowa 587; Smith 
v. North America Min. Co., 1 Nev. 
423. See Mencke v. Strause, 17 
Phila. (Pa.) 104 (holding that a 
commission issued in another state 
is sufficiently authenticated by the 
seal of a county in that state, with- 
out further proof of its genuineness). 

[a] Rule applied.—Where a com- 
mission to take testimony has issued 
from the court of another circuit and 
the aid of the court in whose juris- 
diction the witnesses reside is sought 
to enforce it, the latter court will 
not inquire into the regularity of the 
issuance of the commission before 
compelling the witness to answer. In 


re aoe 6 F. Cas. No. 2,975, 8 Report- 
er 5. 
19. McColl v. Sun Mut. Ins. Co., 50 


N. Y. 332 [aff 34 N. Y. Super. 310]; 
Machine Co. v, Shillow, 14 LancBar 
(Pa.) 58; Gilbert v. Gilbert, 18 Wkly 
NC (Pa.) 5385; White v. Edgman, 1 
Overt. (Tenn.) 19; Grisdale v. Chub- 
buck, 1 Man. 202 

[a] Where the adverse party files 
cross-interrogatories and takes out a 
commission, the party initiating the 
proceedings is entitled to a commis- 
sion, although the time prescribed 
has not elapsed since service of no- 
tice and precept by him. St. Louis, 
ete., R.-Co, v. Skaggs, 82 Tex. Civ. 
A. 363, 74 SW 783. 

20. Bonney v. Cocke, 61 Iowa 303, 
16 NW 139; St. Louis, ete., R. Co. v. 
Skaggs, 32 Tex. Civ. A. 363, 74 SW 
783; The Oriental v. Barclay, 16 Tex. 
Civ. A. 193, 41 SW 117 [rev on other 
grounds 93 Tex. 425, 55 SW 1111]. 

21. DeSobry v. DeLaistre, 2 Harr. 
& J. (Md.) 191, 3 AmD 585 (holding 
that, where a commission issued be- 
fore plaintiff had an opportunity to 
strike commissioners, but he was 
given a reasonable time before the 
commission was forwarded, the ir- 
regularity was cured). 

22. Foster v. Henderson, 29 Or. 
210, 45 P 899 (holding that objection 
to a deposition on the ground that 
the commission is dated subsequent 
to the day on which the notice stat- 
ed it would be applied for comes too 
late on the trial). 

2s. St. Louis, ete, R. Co. v. 
Skaggs, (Tex. Civ. A.) 74 SW 783, 

24. Miss.—Ragan ve Cargill, 24 
Miss. 540. 

Mo.—McLean v. minor, 4 Mo. 256. 

N. C.—Street v. Andrews, 115 N. C. 
417, 20 SE 450. 


Or.—State v. Bourne, 21 Or. 218, 
27 _P 1048. 
Eng.—Follett v. Delany, 7 C. B. 


v. Andrews, 115 N. C. 417, 20 SE 450. 

{[b] Forms of commencement to 
commission see Street vy. Andrews, 
115 N. C. 419; State v. Bourne, 21 Or. 
218, 27 P 1048. 

25. Hodges v. Nance, 1 Swan 
(Feng) 57; St. Louis Southwestern 

CO; Ns ‘Kennedy, (Tex. Civ. A.) 
36 SW 653. 

26. Fowler v. Merrill, 11 How. 
(U. S.) 375, 13 L. ed. 736; Howe v. 
Pierson, 12 Gray (Mass.) 26; St. 
Louis, etec., R. Co. v. Kennedy, (Tex. 
Civ. A.) 96 SW 653. 

27. New York Press Co. v. Salter, 
129 La. 51, 55 S 706. 

28. Matter of Garvey, 25 Mise. 
353, 54 NYS 115 [aff 33 App. Div. 
134, 53 NYS 476] (holding authentica- 
tion by the seal of the court out of 
which it issued and the signature of 
the clerk thereof to be sufficient). 

29. Evans v. Norris, 1 Ala. 511; 
Stone v. Stillwell, 23 Ark. 444; Lin- 
coln y. Wright, 4 Beav. 166, 49 Re- 
print 302. 

[a] “Above-mentioned suit.”—It 
is sufficient if the commission, after 
the names of the parties and court 
have been given in the caption, di- 
rects the evidence to be taken in the 
above mentioned suit. Stone v. Still- 
well, 23 Ark. 444, 

[b>] The title of the cause may be 
abbreviated, as by stating the names 
of one of each of the parties and add- 
ing “and others.’ Lincoln v. Wright, 
4 Beav. 166, 49 Reprint 302. 

[ce] Where a firm is a party, it is 
sufficient to designate it by the part- 
nership name. Evans v. Norris, 1 
Ala. 511. 

30. Hodges v. abe L. R. 2 Q. B. 
652, 8 B. & S. 58 

WWeceeaee’ v. Doe, 23 Miss. 100. 

32. U. S.—Keene v. Meade, 32 Pet: 
Lith Laied. 1. 68k /ifafto16y ByCas. No. 
9/373, 3 Cranch C. C. 51]. 

Ala.—Jordan v. Hazard, 10 Ala, 221. 

Colo.—Marr .v. Wetzel, 3 Colo. 2. 

N. C.—Hardy v. Phenix Mut. L. 
Ins. Co., 167 N, C. 22, 83 SE 5 (misno- 
mer held immaterial). 

Tenn.—Monteeth v. Caldwell, 7 
Pama ks 13; Dixon v. Steele, 5 Hayw. 
8. 

But see Ellicott v. Turner, 4 Md. 
476 (holding that, where defendants 
were designated as the executors of 
“John Turner” instead of ‘John Pe- 
terson”’ and it did not appear that 
there was no case against the execu- 
tors of “John Turner” on the docket, 
the deposition should be rejected, the 
court saying, however, that had it 
been shown that no case against 


would have been treated as a cleri- 
cal misprision). 

33. Buckner v. Stewart, 34 Ala. 
529; Reese v. Beck, 24 Ala. 651; 
Hobbs v. Godlove, 17 Ind. 359. 

{a] Dllustration—A deposition is 
not invalidated by the fact that the 
dedimus indicates that plaintiff is 
suing individually, while the decla- 
ration indicates that he is suing. in 
a representative capacity. This va- 


riance may be cured by reference to 
other portions of the record, such as 


‘interrogatories attached to the com- 


mission. Reese v. Beck, 24 Ala. 651. 

34. Dobson v. Finley, 53 N. C. 495; 
Armstrong jy. Dalton, 15 N. C. 568. 

35. See infra § 183. 

36. Hall v. Lay, 2 Ala. 529; Car- 
lyle v. Plumer, 11 Wis. 96. 

37. U. S.—Vanstophorst v. Mary- 
land, 2 Dall. 401, 1 L. ed. 483; Randall 
Vv. Venable, 17 Fed. 162; Walsh v. 
Walsh, 29 F. Cas. No. LLL 3 
Cranch C. C. 651. ' 

Ala.—Guice v. Parker, 46 Ala. 616; 
Worshaw v. Goar, 4 Port. 441. 

Miss.—Hemphill. vy. McBride, 20 
rian 620; Rupert v. Grant, 14 Miss. 
433. 

N. Y.—Hemenway v. Kneedson, 73 
Hun 227, 25 NYS 1018. 

Va.—Marshall v. Frisbie, 1 Munf. 
(15 Va.) 247. ; 
inert yeas a v. Palmer, 29 Wis. 

[a] Insertion of additional names 
after the issue of the commission in- 
validates the commission. Hemphill 
v. McBride, 20 Miss. 620. ~ 

38. Brown y. Ellis, 103 Fed. 834. 

89. Bibb v. Allen, 149 U. S. 481, 
13 SCt 950, 37 L. ed. 819; Whitaker 
v. Wheeler, 44 Ill. 440; Byington v. 
Moore, 62 Iowa 470, 17 NW 644; Har- 
dy v. Phenix Mut, L. Ins. Co., 167 
N. C. 22, 83 SE 5. 

[a] Tlustrations.—(1) Where the 
notice named the commissioner as 
“Corey,” but the clerk addressed 
the commission to “Carey,” it was 
held that as the adverse party was 
not misled the misnomer was imma- 
terial. Bibb v. Allen, 149 U. S. 481, 
13 SCt 950, 37) Li:ed. 819..- (2)' The 
same was held where the commis- 


sion was addressed to “Roffenberg” 
instead of “Rifenberg.” Whitaker 
v. Wheeler, 44 Ill. 440. (8) The exe- 


cution by F A R of a commission 
addressed to Fred R, it appearing 
from the certificate that F A R was 
the same person as Fred A R, was 
held not fatal, since the court would 
presume that it was sent to Fred R._ 
Byington v. Moore, 62 Iowa 470, 17 


For later cases, developments and charges in the law see cumulative Annotations, same title, rage and note number. 


§§ 118-191] 


identity may be shown by parol.*° Even the omis- 
sion of the name of the commissioner has been held 
a mere irregularity and not a fatal defect,*! espe- 
cially where the adverse party appears and cross- 
examines.*? It has been held that the abbreviation 
of the given name of the commissioner is not ob- 
jectionable,** and that a misdirection is not neces- 
sarily fatal.44 In some states the commission may 
be directed to designated officials authorized to 
administer oaths,*® and in these jurisdictions it is 
generally sufficient to issue the commission to such 
persons by their official title,*® or to them by name, 
adding their title,#? or by name only,*® designating 
the state and county in which they reside or are 
authorized to act.*® 

[§ 119] b. Alternative Designation. Although 
it has been held that a commission may be directed 
to persons named in the alternative,°° or to two 
or more persons, authorizing them, jointly or ‘‘sev- 
erally’’ to take the depositions,** it has also been 
held improper to address the writ to several officers 
in the alternative,°? and that if addressed to a per- 
son by name or to any officer it will be good only as 
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to the person named.®? 


[§ 120] ¢. Substitution of Commissioner. A 


‘commissioner other than the one named in the com- 


mission may be substituted by the officer issuing the 
commission with consent of the parties.°4 But a 
party cannot strike out the name of the commis- 
sioner to insert another;®> and where a commission 
has issued with one name the unauthorized inser- 
tion by the party who procured it of other names 
will vitiate it.5¢ ud 

[§ 121] d. Filling Blanks. In some states a 
commission to take testimony without the state may 
issue in blank, leaving the name of the commis- 
sioner to be filled in when the deposition is taken,°? 
especially when it is addressed to a magistrate.°8 
The commissioner’s name should be inserted before 
the taking of the deposition or at the time it is 
taken.®® It has been held that the failure of a com- 
missioner to insert his name in a blank commis- 
sion will not vitiate it if the return shows who 
the commissioner was,°? and that the deposition 
was taken before the proper person.®*! There are 
a number of cases, however, which hold that depo- 


NW 644. (4) That a commission to 
take a deposition was issued to “W. 
W. Brocks” instead of “W. W. 
Brooks,” who signed and certified the 
deposition, was not ground for the 
rejection of the deposition, where the 
person intended to act as commis- 
sioner was. otherwise _ sufficiently 
identified. Hardy v. Phoenix Mut. L. 
Ins. Co., 167 N. C. 22, 83 SE 5. (5) 
Where the commission was addressed 
to “Barnham” and the real name of 
the commissioner was “Barham,” 
the commission was held to have been 
improperly executed. Kirk vy. Suttle, 
6 Ala. 679. (6) The execution by 
George Dunbar of a commission ad- 
dressed to “George Dunlair’” was fa- 


tal. Breyfogle v. Beckley, 16 Serg. 
& R. (Pa.) 264. 
40. Cronkhite v. Mills, 76 Mich. 


669, 43 NW 679; Frierson v. Irwin, 4 
La. Ann. 277. And see supra § 27. 

[a] Illustration—Where the at- 
torney, who took out a commission 
addressed to BH. R. Clyde and returned 
by Robert J. Clyde, testified that he 
meant Robert J. Clyde, and that Rob- 
ert J. Clyde was the only person 
named Clyde in the place where the 
commission was executed, such iden- 
tity was sufficiently made out. Frier- 
son v. Irwin, 4 La. Ann. 277. 

41. Bowen v. Havana Hlectric R. 
Co., 146 App. Div. 672, 131 NYS 536 
(holding that defect could be cured 
by motion to resettle the order after 
return of the deposition); Martial v. 
Creighton, 167 NYS 333. 

{a] Waiver of objection.—An objec- 
tion that no commissioner is named 
in the commission is waived if not 
made in writing before the _ trial. 
Willeford v. Bailey, 132 N. C. 402, 
43 SE 928. 

42. Womock v. Gross, 135 N. C. 
878, 47 SE 464. 

43. Brown v. Ellis, 103 Fed. 834 
(holding that, when the commission 
was issued to “‘A, C. Strong,” a depo- 
sition taken and certified by ‘Alfred 
Cc. Strong,” as notary for the county 
named, was held not to be thereby 
rendered inadmissible); Feagin  v. 
Beasley, 23 Ga. 17. Compare Frier- 
son v. Irwin, 4 La. Ann. 277 (holding 
that the full name should be given, 
or at least the first and last names 
in full, and that the use of the ini- 
tials of the first and second names, 
oe the last name in full is irregu- 
ar). 

44. Morris v. White, 28 La. Ann. 
855 (holding that, where a deposition 
is actually taken before an officer of 
another state, as intended, the fact 
that the dedimus was erroneously 
addressed “to any judge or justice 
of the peace” of the state in which 
the dedimus issued is immaterial). 


4 
| 


[a] Bule applied—The fact that 
the commission is addressed to a 
judge of the state where the suit is 
pending, instead of the state where 
testimony is to be taken, is not fatal. 
Morris v. White, 28 La, Ann. 855. 

45. See statutory provisions. 

46. Cal.—King v. Green, 7 Cal. A. 
473, 94 P 777. 

Colo.—Argentine Falls Silver Min. 
Co. v. Molson, 12 Colo. 405, 21 P 190. 
Ed a garaged v. Nikirk, 20 Ill. A. 

Ind.—Hobbs v. Godlove, 17 Ind. 
359; Dumont v. McCracken, 6 Blackf. 
355; Harl v. Hurd, 5 Blackf. 248. 

Iowa.—Gilman v. Sheets, 78 Iowa 
499, 48 NW 299; Levally v. Harmon, 
bi lnpeaky 533; Sheriff v. Hull, 37 lowa 

Ky.—Turner v. Patterson, 5 Dana 
ae Mobley v. Hamit, 1 A, K. Marsh, 


La.—De Renzes v. Wife, 115 la. 
675, 39. S 805, 2 LRANS 1089, 5 Ann 
Cas 893 (holding that a commission 
to take testimony addressed to ‘any 
judge, justice of the peace, or Loui- 
siana commissioner” cannot be exe- 
cuted by a notary public); Dwight 
v. Splane, 11 Rob. 487 (holding that a 
commission to take testimony within 
the state may be directed generally 
to any judge or justice of the peace 
in a particular parish). 

Mass.—Tucker v. Utley, 168 Mass. 
415, 47 NE 198. 

Mo.—Welborn vy. Faulconer, 237 
Mo. 297, 141 SW 31; Borders v. Bar- 
ber, 81 Mo. 636. 

47. Brown v. Luehrs, 79 Ill. 575; 
Levally v. Harmon, 20 Iowa 533. 

48. Dambmann v. White, 48 Cal. 
439; Dunn v. Blunt, 4 Mart. (La.) 677. 


[a] Reason for rule.—‘'The objec- | 


tion that it does not appear on the 
face of the commission.-that the per- 
son to whom it was addressed was a 
Judge or Justice of the Peace is 
frivolous. The presumption is, that 
on granting the commission, the 
Court, or officer who ordered it, per- 
formed his duty and directed it toa 
person who was qualified to execute 
it. Furthermore, the return to the 
commission shows that the person to 
whom it was directed, and who exe- 
cuted it, was a _ District Judge.” 
Dambmann v. White, 48 Cal. 439, 451. 

{b] Title as being merely descrip- 
tion—Where the commissioner is 
named and his official title, “notary 
public,” added, if it is evident that 
it was the intention to appoint a spe- 
cial commissioner the words “no- 
tary public’ may be treated merely 
as words of description. Henry v. 
Caswell, 23 Cal. A. 14, 136 P 726; Mi- 
chael v. Matheis, 77 Mo. A. 556. 

49. Gilman v. Sheets, 78 Iowa 499, 


43 NW 299; Levally v. Harmon, 20 
Iowa 533. 

[a] Sufficiency of designation.— 
(1) A commission addressed to “any 
notary public in and for Dauphin Co., 
Pa.,’”’ sufficiently designates the coun- 
ty and state in which he is author- 
ized to act. Gilman vy. Sheets, 78 
Iowa 499, 43 NW 299. (2) Where a 
commission issues to a notary public, 
if within the United States or Can- 
ada, it is sufficient to name the coun- 
ty of his residence; but if the depo- 
sition is to be taken in some for- 
eign country the city or town of his 
residence must be stated. lyon v. 
Barrows, 13 Iowa 428. (3) A dedi- 
mus issued in Missouri and directed 
“to any judge ... of the city of New 
Orleans” is of no validity, since the 
court will not take judicial notice 
that New Orleans is a municipal di- 
vision of any of the United States. 
Ober v. Pratte, 1 Mo. 80. 

50. Martin v. King, 4 Miss. 125; 
Berghaus v. Alter, 9 Watts (Pa.) 386 
(holding that a deposition taken in 
another state, under a commission 
directed to both or either commis- 
sioners, where a rule has been en- 
tered naming two commissioners, is 
admissible). c 

51. See supra § 28. 


52. Levally v. Harmon, 20 Iowa 
83. Campbell v. Woodcock, 2 Ala. 

54, Hall v. Barton, 25 Barb. (N. Y.) 
oo Dawson v. Speight, 1 N. C. 
fone Hemphill v. McBride, 20 Miss. 

57. Ala.—Hall v. Lay, 2 Ala. 529. 

Ill.—Brackett vy. Nikirk, 20 Ill. A. 
BBDes roots v. Splane, 11 Rob. 
(La.) 487. 


Tenn.—Oliver v. State Bank, 11 
Humphr. 74; McCandlass y. Polk, 10 
Humphr. 617. 

Wis.—Carlyle v. Plumer, 11 Wis. 96. 

58. Dumont v. McCracken, 6 
Blackf. (Ind.) 355; Turner v. Patter- 


son, 5 Dana. (Ky.) 292; Waters v. 
Brown, 3 A. K. Marsh. (Ky.) 557; 
Mobley v. Hamit, 1 A. K. Marsh. 
(Ky.) 590, 

59. Oliver v. State Bank, 11 
Humphr. (Tenn.) 74;. McCandlass v. 
Polk, 10 Humphr. (Tenn.) 617. 


60. Page v. Dodson Printers’ Sup- 
ply Co., 106 Ga. 77, 31 SE 804; Jordan 
v. Rivers, 20 Ga. 108. Contra Oliver 
v. State Bank, 11 Humphr. (Tenn.) 
74 (holding that a commission issued 
and returned with the deposition in 
blank is a nullity). 

61. Waters .v. Brown, 8 A. K. 
Marsh. (Ky.) 557. 
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sitions taken under a blank commission are inad- 
missible.°? 

[§ 122] 4. Designation of Witnesses—a. Neces- 
sity. It is the general rule that the witnesses who 
are to be examined must be named in the commis- 
sion, or in some other manner sufficiently identi- 
fied,®® and it has been said that the general rule is 
never departed from except under very special cir- 
cumstances, and never when by reasonable dili- 
gence the names might have been ascertained.®* 
Under special circumstances, however, the party 
may be allowed to take the depositions of such wit- 
nesses as he may produce before the commissioner 
without naming them, for the purpose of proving 
a distinct fact,°° or where the facts ean be proved 
only by persons in the employ of the opposite party 
whose names are unknown to the applicant.®® It 
has been held that a commission to examine foreign 
witnesses need not name them,°’ especially where 
the names, of the witnesses or the importance of 
their evidence is not discovered until after the com- 
mission is put in execution abroad.®§ A defect in 
failing to name the witnesses may be waived,°® as by 
failure to object,’® or the filing of ecross-interroga- 
tories without objection.” ,; 

[§ 123] b. Sufficiency. The misnomer or mis- 
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not change the sound of the name, or the like, is 
immaterial;™ but the deposition of a person whose 
name is clearly dissimilar from the name designated 
in the dedimus or commission must be rejected, al- 
though he is the person whose testimony is in- 
tended.*8 

[§ 124] c. Additional Witnesses. When neces- 
sary to prevent a failure of justice the commission 
may be modified by inserting the name of an ad- 
ditional witness.74 But a new name will not be in- 
serted on the death of a witness named; a new com- 
mission should issue.*® In the federal courts a party 
will not be limited in advance as to the number of 
witnesses whose evidence he may take by deposition 
unless it appears from the nature of the issues that 
the number is unreasonable and unnecessary.?® 

[§ 125] 5. Time and Place of Execution. Ordi- 
narily the time and place of exeeuting the commis- 
sion should be specified therein.*7 Where the par- 
ties agree on the place of the execution of the 
commission, the failure of the commission to desig- 
nate the place is a mere irrecularity.78 A com- 
mission to be executed in another state need not 
designate the particular place of execution.” 

[§ 126] 6. Instructions to’ Commissioners—a. 
In General. The commissioners should be instructed 


description of a witness or a variation which does | generally as to the mode of executing the commis- 


62. Vanstophorst v. Maryland, 2 
Dall. (U. 8S.) 401, 1 L. ed. 438; Guice 
v. Parker, 46 Ala. 616; Worsham v. | j 
Goar, 4 Port. (Ala.) 441; Rupert v.! L. 
Grant, 14 Miss. 483; Wallace’ v. 
Blake, 56 N, Y. Super. 519, 4 NYS 


jected. 


the trial plaintiff's depositions on be- 
ing tendered in evidence will be re- 
Wright v. Shattuek, 4 Terr. 
317 [app dism 5 Terr. L. 264]. 

pV Fig v. Jessup, 10 N. Y. Su- 


R.. Co. vi Daniels, 
695, 20 SW 955. 

[a] Time of objection.—Objection 
to the testimony of a witness given 
by way of deposition, because of. a 
mistake in the dedimus in the spell- 


La dP ex( :Grysqtas 


438, 16 NYCivProc 384. 

[a] Effect of register’s request to 
insert mame.—A commission to take 
the answer of a nonresident defend- 
ant to a bill in chancery, for discov- 
ery, issued by the register in blank 
as to the name of the commissioner, 
is invalid, and the request of the reg- 
ister to the person receiving it to 
insert his name as commissioner does 
not legalize the act. Guice v. Parker, 
46 Ala. 616. 

63. JIowa.—Strayer v. Wilson, 54 
Iowa 565, 7 NW 7; Pilmer v.. Des 
eeclnee Branch State Bank, 16 Iowa 


La.—Bonella v. Maduel, 26 La. Ann. 
ane Flower v. Downs, 12 Rob. 


N. Y.—Lazarus v. Schroder, 49 
App. Div... 398,,.63 NYS‘ 3859;" Pre- 
digested Food Co. v. Scott, 28 
App. Div. 59, 50 NYS 896; Darling v. 
Klock, 74 Hun. 248, 26 NYS 445; 
Hemenway v. Knudson, 78 Hun 227, 
25 NYS 1018; Wright v. Jessup, 10 
N. Y. Super. 642. 
eS cam Game v. Babcock, 9 Ont. Pr. 

N. W. Terr.—Wright v. Shattuck, 4 
Terr. L. 317. 

And see infra § 185. 

[a] An open commission author- 
izing the examination of any witness 
that may be produced by either par- 
ty, but which does not name or de- 
scribe the witnesses or limit them to 
persons residing within the state, is 
erroneous. Darling v. Klock, 74 Hun 
248, 26 NYS 445. Open commissions 
generally see infra §§ 133-135. 

[b] Members of partnership.— 
Where it is desired to examine the 
members of a copartnership it is not 
enough to state the firm name. The 
names of its members must be given. 
Lazarus v. Schroder, 49 App. Div. 
398, 68 NYS 359. 

' [{c] Party as witness—Under a 
general commission to examine wit- 
nesses abroad on behalf of both par- 
ties, the witnesses intended to be ex- 
amined not being named in the order 
or the commission, it is not per- 
missible for plaintiff to give his evi- 
dence before the commissioner, and 
where the commission is opened at 


18 AbbPr 
Est., 4 


¥.) 
Co...) 181. 


Pa.’ Dist... 691, 
See Jeffords v. Albemarle Water- 
works, 157 N. C. 10/72 SH 624 
(holding that where the notice to 
take a deposition gives the name of 
the witness and the address of the 
commissioner before whom it is to 
be taken, so that defendant knows 
that such witness is to be examined, 
the cause in which, the place where, 
and the commissioner before whom, 
he is to be examined, the commission 
is sufficient, although the name of 
the witness is not stated in the com- 
mission). 

66. Shaffer v. Wilcox, 2 N. Y. Su- 
per, 502. 

67. Lowry’s Ust., 4 Pa. Dist. 691, 
17 Pa. Co. 131; Huber v. Huber, 17 
Phila. 322; Cot Co. v. Sternberger, 12 
WklyNC (Pa.) 290; Milliken v. Lau- 
rentide Pulp Co., 6 Que. Pr. 134. 

68. The Infanta, 13 F. Cas. No. 
7,030, Abb. Adm. 268. 

69. See cases infra notes 70, 71. 

70. Richardson v. Forepaugh, 7 
Gray (Mass.) 546 (holding that if no 
objection is made before the com- 
mission issues a direction to, take the 
deposition of a person named and 
other “tmembers of the bar” at a des- 
ignated place will authorize the com- 
mission to take the depositions of 
such other members). 

71. Quadras yv. The Daniel Web- 
ster, 11 La. Ann. 208; Denton v. Mur- 
dock, 5 Rob. (la.) 127. 


72. 

109 Ala. 457;'19 S 810. 

Colo.—Man v. Wetzel, 8 Colo. 2; 
Butcher v. Butcher, 21 Colo. A. 416, 
122 P’ 397; 

Towa.—Strayer v. Wilson, 54 Iowa 
565, 7 NW 7. 

Mass.—Smith v. Castles, 1 Gray 


08. 
Popa Urs bane v. Spaulding, 39 Mich. 
D 


Mont,—In re Colbert, 51 Mont. 455, 
153 P 1022. 
alga anyne nash v. McKean, Cooke 


Tex.—International, etc., R. Co. v. 
Kindred, 57 Tex. 491; Atkinson v. 
Wilson, 31 Tex. 648; Galveston, ete., 


Ala.—McCutcheon v. Loggins, | 


ing of the name of the witness, comes 

too late if first made at the trial. 

Maginnis v. Hartford F, Ins. Co., 160 

Til. A. 614. 

A ae sonans see Names [29 Cyc 
73. Cal.—Smith v. Westerfield, 88 

Cal, 874, 26 P 206. 

PSN eg da v. Ackerland, 13. Tll. 
lowa.—Strayer v. Wilson, 54 Iowa 

565, 7 NW) 7. 


Miss.—Henderson v. Cargill, 381 
Miss. 867. 

N. Y.—Brown v. Southworth, 9 
Paige 351. 

74 Merino v. Munoz, 71 NYS 321, 
[a]. Tllustration.—Where, on ap- 


plication by a nonresident plaintiff 
for commission to examine nonresi- 
dent witnesses, the opposing affidavit 
avers that plaintiff has purposely 
omitted his name as a witness to 
embarrass defendant) in obtaining) 
certain. evidence in his possession, 
the order granting the commission 
will be modified by requiring plain- 
tiff's name to be inserted, unless he 
stipulates tesbe present at the trial 
for examination. Merino v. Munoz, 
TALNYS) 321. 

75. McVickar v. Woolecot, 8 Cai. 
(Na ¥.). 821,c Col. .&: Ci. Cas. 1601, 

76. Carrara Paint Agency Co. v. 
Carrara Paint Co., 187 Fed. 319. 

77. Simms v. Henderson, 11 Q. B: 
1015, 63 HCL 1015, 116 Reprint 752; 
Speanaenes v. Newton, 1 Scott N. R, 
“To-morrow.”—There is no 
error in the commissioner being di- 
rected by the commission to take the 
deposition cn “to-morrow,” the com- 
mission bearing a_ specific date. 
Wolfe v. Parham, 18 Ala. 441. 

Place of execution of commission 
see infra §§ 186, 187. 

Time of execution of commission 
see infra §§ 188-194, 

78. Howkins v. Baldwin, 16 Q, B. 
875, 71 ECL 375, 117 Reprint 923. 

79. Turner v. Patterson, 5 Dana 
(Ky.) 292 (holding that a deposition 
taken without the state was not ob- 
jectionable because the dedimus 
failed to designate the county in 
which it was to be taken); Borders 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ne 


§§ 126-132] 


sion,®*° and may be instructed specially when such 
instruction is necessary as to who may appear be- 
fore them.’ But since the main question always 
is whether the commission has, in fact, been prop- 
erly executed,’? where it appears that the com- 
mission has, in fact, been properly executed formal 
defects in the instructions to the commissioner will 
be disregarded,®* as that they were not signed by 
the clerk as directed by a rule of court,* or that 
they were indorsed on the interrogatories and not 
on the commission,’® or that the instructions were 
in English when the commissioner was a foreigner.*° 
It has even been held that a failure to give any in- 
structions is immaterial when the return shows that 
the commission was properly executed.*? 

{§ 127] b. Notice to Adverse Party. The com- 
mission should contain a direction that notice be 
given to the adverse party of the time and place 
of taking the deposition,*® but if sufficient notice 
was actually given the omission of, a direction as to 
notice may be disregarded.*® 

[§ 128] ec. As to Return. The commission 
must contain a direction for its return,®® to the 
proper court or officer, and the mode or manner 
thereof..2 A commission is not rendered void, 
however, by the neglect of the court to fix a return 
day,®* but the omission may be remedied by amend- 
ment when the deposition is offered.°* Nor will a 
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deposition be rejected because the clerk makes the 
commission returnable at a day when the court is 
not sitting.°® The direction as to the return may 
be contained in the body of the commission.®% 

_[§ 129] 7, Signature, Generally the commis- 
sion should be signed or authenticated by the clerk 
of the court? or his deputy,®* but failure of the 
clerk to subseribe the commission will not always 
invalidate it, and the defect may be cured by 
amendment. Where the commission is issued by 
authority of the court the signature of the judge 
is sufficient.” 

[§ 130] 8. Date. The commission is not invali- 
dated by the fact that it bears an erroneous date 
gee it appears that it was properly issued in 

act. 

{§ 181] 9. Seal. Except where it is dispensed 
with by statute,t or waived by the parties,® the 
dedimus or commission must issue under the seal of 
the court,’ and it has been held that the absence of 
a seal is fatal;’ but it has also been held that the 
defeet_may be cured by affixing the seal after the 
deposition is taken.§ 

[§ 132] 10, Attaching Exhibits. The weight of 
authority is to the effect that in actions on a promis- 
sory note or draft where plaintiff has procured a 
commission to be issued, he cannot be compelled to 
annex thereto the instrument sued on, especially 


vy. Barber, 81 Mo. 636 (holding that|of trial, instead of to the clerk of| the clerk of a designated court shall 


a commission to take testimony with- 
out the state may be addressed to 
any judge, notary public, ote of 
the peace, or other judicial officer 
within the state, without designating 
the place therein where the deposi- 
tion is to be taken). 

80. Cunningham v. Otis, 6 F. Cas, 
No. 3,485, 1 Gall. 166; Hall v. Bar- 
ton, 25 Barb. (N. Y.) 274; Williams 
v. Eldridge, 1 Hill (N. Y.) 249; 
Thompson v. Seguin, 8 Man. 79. 

{a] Forms of directions to com- 
missioner see Ala. Civ. Code (1886) § 
3470; Nelson v. U. S., 17 F. Cas. No. 
10,116, Pet. C. C. 235; Union Square 
Bank v. Reichmann, 9 App. Div. 596, 
41 NYS 602; Hall v. Barton, 25 Barb. 
(N. Y.) 274, 

[b] Additional interrogatories.— 
In granting a foreign commission it 
is proper to direct the commissioner 
not to admit any additional inter- 
rogatories. Cunningham v. Otis, 
F. Cas. No. 3,485, 1 Gall. 166. 

81. Cunningham v. Otis, 6 F. Cas. 
No. 3,485, 1 Gall. 166 (holding that 
where a commission is granted to 
take evidence in a foreign country 
the court may direct the commission- 
er not to allow either party or his 
counsel to appear before him). 

82. Hall v. Barton, 25 Barb. 
(N. Y.) 274; Williams v. Eldridge, 1 
Hill (N. Y.) 249. 

83. U.S. v. Pings, 4 Fed. 714. 

84. U.S. v. Pings, 4 Fed. 714. 

85. Hurd v. Pendrigh, 2 Hill 


502. 
86. Darling v. Darling, 8 Ont. Pr. 
91 


87. Hall v. Barton, 25 Barb. 
(N. Y.) 274; Williams y. Eldridge, 1 
Hill (N. Y.) 249, 

Morrill, 


88. Ferguson v. 
(Vt.) 40. 
Notice of taking depositions see in- 
fra § 147 et seq. 

89. Parker v. Haggerty, 1 Ala. 
632; Brahan v. Debrell, 1 Stew. (Ala.) 


4. 

90. Smith v. Randall, 38 Hill 
(N. ¥.) 495. 

91. Whitney v. Wyncoop, 4 AbbPr 
(N. Y.) 370. 

[a] Change of venue.—Where it 
does not appear that the place of 


(N._ Y.) 


Brayt. 


trial was changed merely for the con-— 


venience of witnesses, it is proper 
to direct the return to be made to 
the clerk of the county originally 
named in the complaint as the place 


‘\ t- 


the county afterward selected. Whit- 
ney v. Wyncoop, 4 AbbPr (N. Y.) 370. 

92. Mason, etc., O.gan Co. v. Pugs- 
ley, 19 Hun (N. Y.) 282; Crawford v. 
Loper, 25 Barb. (N. Y.) 449; Smith 
v. Randall, 3 Hill (N. Y.) 495. See 
Homer v. Martin, 6 Cow. (N. Y.) 156 
(holding that a statute authorizing 
the judges of the court to prescribe 
a return of the commission empow- 
ers the presiding judge, who has the 
power of a judge in vacation, to di- 
rect the return). 

[a]. Where the return is to be 
made by mail it is indispensable that 
the direction so to return it should 
be indorsed on the commission and 
signed by the officer who settles the 
interrogatories. Crawford v. Loper, 
25 Barb. (N. Y.) 449. 

93. Fel he v. Lefevre, 3 Rob. 

Atlantic Mut. Ins. 


94 lLeetch v. 
Go.; 4 Daly (N. Y.). 618. 

95. Scott v. Baber, 18 Ala, 182. 

96.: Hall+ vy. Barton, 25 Barb. 
(N. Y¥.) 274. 

oy Steptoe v. Read, 19 Gratt. (60 


a.) 1. 

98. Miller v. George, 30 S. C. 526, 
9 SH 659 (holding that a. signature 
SB. OID, wells by Ty! Re, Dy C.’.ewas 
a sufficient teste by the deputy 
clerk). 

99. Linskie v. Kerr, (Tex. Civ. A.) 
84 SW 765; Steptoe v. Read, 19 Gratt. 
(60 Va.) 1. 

[a] Wustration—Where through 
inadvertence the clerk omits to sub- 
seribe the commission, if the paper 
bears on its face the usual attes- 
tation clause denoting its official 
character and finality, and is in the 
handwriting of the clerk, the omis- 
sion will not invalidate the commis- 
aon a v. Read, 19 Gratt. (60 

a. , 

1. Linskie v. Kerr, (Tex. Civ. A.) 
34 SW. 765. 

2. Goodyear v. Vosburgh, 41 How 
Pr (N, Y.) 421. 

3. Curle v. Beers, 3 J. J. Marsh. 
(Ky.) 170 (holding that a dedimus 
is not vitiated because bearing a 
date prior to the institution of the 
suit where it is apparent from the 
clerk’s books and from other testimo- 
ny that the date is erroneous). 

4 See statutory provisions; and 
McArter v. Rhea, 122 N.C. 614, 30 
SE 128; Duncan v. Hill, 19 N. C. 291 
(both holding that a provision that 


not affix its seal to process issued to 
the county dispenses with a seal to a 
commission to take a deposition 
within the county), 

-5. Churchill v. Carter, 15 Hun 
(N. Y.) 385; Davison v. West Oxford 
Land Co., 118 N. C. 568, 24 SH 14, 

[a] Appearance without objection 
is a waiver of seal. Davison v. West 
a al Land Co., 118 N. C. 568, 24 SH 


(b] A stipulation “that the an- 
nexed commission do issue’ waived 


sealing. Churchill vy, Carter, 15 
Hun (N. Y.) 385. 
6. lIowa.—Plummer v. Roads, 4 


Iowa 587. 

Nev.—Smith v. North American 
Min. Co., 1 Nev. 423. 

N. Y.—Ford v. Williams, 24 N. Y. 
359; Mason, ete., Organ Co. v. Pugs- 
ley, 19 Hun 282; Tracy v. Suydam, 
380 Barb. 110; Lamchick v. Ackerman, 
130 NYS 144; Whitney v. Wyncoop, 
4 AbbPr 870. ’ 

N, C.—Sehorn v. Williams, 51 N. C. 
575; Freeman v. Lewis, 27 N. C. 91. 

aaa on v. Kennedy, 1 Watts & S. 


{a] Certified copy under seal.— 
Where a commission by a register 
of wills of Pennsylvania to take tes- 
timony issued without the official 
seal, and the testimony was taken 
and returned to the register, a cer- 
tified copy of it under seal given by 
the register was sufficient to admit 
the will in evidence in an action of 
ejectment respecting land devised by 
the will. Loy v. Kennedy, 1 Watts: 
& S. (Pa.) 896. 

[b] Commission within or without 
county.—Where the commission is 
for the taking of depositions within 
the county no seal is required, but 
otherwise when the commission goes 
without the county, McArter vy. 
Rhea, 122 N. C. 614, 80 SH 128 (by 
statute). 

7. Blakeslee v. Dye, 1 Colo, A. 118, 
27 P 881; Ford v. Williams, 24 N. Y. 
359; Mason, etc., Organ Co. v. Pugs- 
ley, 19 Hun (N. Y.) 282; Freeman v. 
Lewis, 27 N. C. 91. 

[a] The judge of a county court 
acting as his own clerk cannot issue 
a commission without a seal, where 
by statute it must be issued by the 
clerk under the seal of the court. 
eee v. Dye, 1 Colo, A. 118, 27 
PF: § 

8. Marvin v. Eng-Skell Co., 38 Cal. 


652 [180.J.] 
where its production for inspection or for any other 
purpose ean be had in other modes.® Witnesses 
may be examined on commission as to an original 
paper by annexing a copy for the purposes of ref- 
erence, description, and identification, and produe- 
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ing the original on the examination of the wit- 
ness.'° But it has been held that an instrument 
should be attached to the commission or interroga- 
tories for submission to the witness when its iden- 
tity ' or genuineness is involved.” 


XI. OPEN COMMISSION 


[§ 133] A. In General. An open commission 
will be granted only under special circumstances 


and for the strongest and most convincing rea-. 


sons.1® It will not be granted where an ordinary 
commission with interrogatories will be adequate to 
protect the rights of the parties.* But an open 
commission may be granted where the difficulties 
of applicant’s case require it,!® as where the party 
desiring the testimony has no exact knowledge as 
to the persons from whom it may be obtained.t® An 
open commission may be granted where fraud is 
charged, and the witnesses are more or less friend- 
ly to the adverse party and are unwilling or relue- 
tant to testify,’7 but it has been held that hostility 
of the witnesses is not alone a sufficient ground.?§ 
It has been held that, where an open commission 
is granted, it is improper to require the examina- 
tion to be on interrogatories and eross-interroga- 


tories annexed to the commission,!® but it has 
also been held that an order directing the issuance 
of open commissions in behalf of defendant should 
also provide that defendant may at this election, 
within a certain time, examine the witnesses on writ- 
ten interrogatories to be annexed to the commis- 
sions.?° 

[§ 1384] B. Appeal. An order granting an open 
commission affects substantial rights and is appeal- 
able.2* On such an appeal the papers will be ex- 
amined to see whether a legal foundation was laid 
for the order,?? but otherwise the appellate court 
will not interfere, the subject matter being ad- 
dressed to the discretion of the trial court.?* 

{[§ 1385] C. Right to Name Witnesses. Both 
parties may name witnesses whose testimony they 
desire.** 


A. 42, 164 P 332; Byington v. Moore, 
62 Iowa 470, 17 NW 644; Oriental v. 
Barclay, 16 Tex. Civ. A. 193, 41 SW 
117 [rev on other grounds 93 Tex. 
425, 55 SW 1111]. 

[a] Where the seal of the wrong 
court is placed on the commission 
and the deposition taken thereunder 
is returned to the proper court, it is 
not error in sustaining a motion to 
suppress the deposition to order the 
clerk to attach the proper seal to the 
commission and return it with the 
deposition to the commissioner, with 
directions that he cause the witness 
to appear, and, after hearing the dep- 
osition read over, to subscribe and 
swear to it again, and certify it back 
to the court. Byington v. Moore, 62 
Iowa 470, 7 NW 644. 

9. Ala.—Mobley v. 
Ala, 257. 

Kan.—Stevens v. Blake, 5 Kan. A. 
124, 48 P 88s. 


Leophart, 47 


La.—Forbes v. Fahrmer, 15 La. 
Ann, 319. 
N. Y.—Commercial Bank v. Union 


Bank, 11 N. Y. 203; Butler v. Lee, 32 
Barb. 75. 

Pa.—Kohn y. Teller, 2 WklyNC 487. 

10. Commercial Bank vy. Union 
Bank, 11 N. Y. 203 [aff 19 Barb. 391]. 

11. Shockley vy. Morgan, 103 Ga. 
156, 29 SE 694. But see In re Noble, 
124 Ill. 266, 15 NE 850 (holding that 
a statute which provides for the 
taking of the depositions of attest- 
ing witnesses to a will on dedimus 
issued, with the will attached, being 
applicable to probate courts, does 
not limit circuit courts to that mode, 
after appeal; and a deposition may 
be taken as in other cases, without 
the will attached, the will being prop- 
erly identified and submitted to the 
witness by the proper custodian). 

12. Weidner vy. Conner, 9 Pa. 78 
(holding that in an action on a note 
claimed to be a forgery the original 
and not a copy should be attached 
to the interrogatories). 

13. Merritt v. Progress Blue Rib- 
bon Farms, 1387 La. 586, 68 S 963; 
Chaskin v. Mackay, 130 App. Div. 50, 


114 NYS 457; Deery v. Byrne, 120 
App. Div. 6, 104 NYS 836; Ordway 
v. Radigan, 114 App. Div. 538, 100 


NYS 121; Thalmann y. Importers’, 
etc., Nat. Bank, 74 App.,Div. 629 mem, 
77 NYS 586; Stewart v. Russell, 66 
App. Div. 542,..73 NYS 249; Predi- 
gested Food Co. v. Scott, 28 App. Div. 
59, 50 NYS 896; Darling v. Klock, 
74 Hun 248, 26 NYS 445; Burnell v. 
Coles, 23 Misc. 615, 52 NYS 615 [aff 
25 Misc. 409, 54 NYS 940 (app dism 


26 Mise. 810 mem, 56 NYS _ 888)]; 
Parsons v. Harry Dowie Co., 158 NYS 
685; Holland vy. Western Union Tel. 
Co., 158 NYS 151; Lentilhon v. Bacon, 
20 NYS 488; Kaempfer v. Gorman, 17 
NYS 857, 22 NYCivProc 34; Parker 
v. Lithgoe, 18 NYS 949; Heney v. 
Mead, 4 NYMonthLBul 10. 

fa] Examination of a party can- 
not be had in his own behalf on an 
open commission. Stuart v. Spofford, 
122 App. Div. 47, 106 NYS 903 (ap- 
plying Code Civ. Proe. § 895). 

[b] Examination of a codefendant 
eannot be had at defendant's instance 
on an open commission. Ordway v. 
Radigan, 114 App. Div. 538, 100 NYS 
121 [applying Code Civ. Proc. § 895 
to the provisions of §§ 893, 894]. 

[e] In Kentucky, by statute, dep- 
osition must be on interrogatories 
where they are taken to be read 
against a party under disability oth- 
er than coverture or coverture and 
infancy combined. Luscher v. Julian, 
173 Ky. 150, 190 SW 692. 
examination generally see 
§ 1386. 

14. Burnell v. Coles, 23 Misc. 615, 
52 NYS 200 [aff 25 Mise. 409, 54 NYS 
940 (app dism 26 Mise. 810 mem, 56 
NYS 888)]; Beadleston v. Beadleston, 
2 NYS 814. 

15. Martin v. New Trinidad Lake 
Asphalt Co., 178 App. Div. 930 mem, 
158 NYS 248. 

16. Hart v. Ogdensburg, ete, R. 
Co., 67 Hun 556, 22 NYS 401; Graham 
Ve RE SLOW 45 N. S. 118, 9 HastLR 


{a] Tllustrations.—(1) In an ac- 
tion by’ stockholders of one corpora- 
tion to prevent its consolidation with 
another on the ground that plain- 
tiffs’ company is absolutely con- 
trolled by the other, and that plain- 
tiffs’ stock will be rendered value- 
less by the inequitable nature of the 
contract for consolidation, an open 
commission will issue when it ap- 
pears that the ordinary commission 
with written interrogatories would 
be useless, in view of the want of 
exact knowledge of the methods of 
the two corporations possessed by 
plaintiffs and their counsel, and when 
it further appears that plaintiffs do 
not know the names of the precise 
persons who have possession of the 
important books and documents 
which they may need, or of the 
names of those who may have passed 
from the service of defendants, but 
who were actors at the time of the 
various events relied on to show the 
inequitable nature of the proposed 


consolidation. Hart v. Ogdensburg, 
R. Co.,. 67 Hun 556, 22 NYS 
(2) In an action for breach of 
promise of marriage an open com- 
mission may be granted in behalf of 
defendant as to the bad character of 
plaintiff. Burnell v. Coles, 25 Mise. 
409, 54 NYS 940. (3) An open com- 
mission may be granted where a will 
is contested for undue influence and 
testamentary incapacity, and testa- 
trix resided in another state for over 
a year prior to her death and for 
some time prior to the execution of 
her will, all the witnesses as to 
her capacity and the influences sur- 
rounding hey at the time she executed 
the will also residing there. Matter 
of Anderson, 84 App. Div. 268, 82 
NYS 683. 

17. Jones v. Hoyt, 48 N. Y. Super. 
118, 10 AbbNCas 324, 63 HowPr 94. 

18. Thalmann vy. Importers’, ete., 
Nat. Bank, 74 App. Div. 629 mem, 77 
NYS 586; Kaempfer v. Gorman, 22 
NYCivProe 34, 17 NYS 857. 

19. Clark v. Sullivan, 4 Silv. Sup. 
1, 8 NYS 565. 

i oe Gowans v. Jobbins, 91 NYS 

21. Jemison  v. Citizens’ Sav. 
Bank, 85 N. Y. 546 [rev 24 Hun 350]; 
Anonymous, 59 N. Y. 313. And see 
Laidley v. Rogers, 22 NYS 468, 238 
NYCivProe 110 (by analogy holding 
that on appeal from an order of the 
special term directing that a com- 
mission issue for the examination of 
witnesses it was the court’s duty to 
consider and pass upon the case on 
its merits). 

Review of grant or denial of ap- 
plication for commission generally 
see supra § 106. 

22. Burnell v. Coles, 26 Misc. 810 
mem, 56 NYS 888 [dism app 23 Mise. © 
615, 52 NYS 200]. 

23. Burnell v. Coles, 26 Mise. 810 
mem, 56 NYS 888 [dism app 23 Misc. 
615, 52 NYS 200]. See Bliss v. Horn- 
thal, 87 Hun 110, 33 NYS 1018 (where 
the appellate court refused to dis- 
turb an order for an open commis- 
sion, because the adverse party re- 
fused to consent that testimony in 
another action against the same de- 
fendant, involving the same issues, 
and taken under a like commission, 
might be used). 

24 Matter of Anderson, 84 App. 
Div. 268, 82 NYS 683... See Darling 
v. Block, 74 Hun 248, 26 NYS 445 
(holding that an order for an open 
commission to examine “any witness 
either party may produce’? was er- 
roneous, since the names of the wit- 
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[§ 136] An oral examination is an incident of an 
open commission and is frequently treated as of its 
The practice is not uncommon to allow 
oral examination under an order or commission,”° the 
matter being largely within the discretion of the 
trial court;?* but, as in the ease of open commis- 
sions,”® generally such examinations are not fa- 
vored and will be allowed only in a clear case of 
necessity and where it is apparent that an examina- 
tion in the usual mode by interrogatories will be 
Sometimes the stat- 
utes specifically require interrogatories under cer- 
An oral examination may be 
allowed where the desired proof must in the main 
come from witnesses who are probably prejudiced 
Relationship between the 
witness and the applicant will not necessarily pre- 
Under special cireum- 
stances an oral cross-examination thay be allowed,?* 
as where the interrogatories are so numerous and 
cover so many transactions that it would be difficult 


essence.?° 


inadequate,”® or by consent.°° 


tain ecireumstances.*! 


against the applicant.®? 


elude an oral examination.®* 


[§ 137] By ‘‘letters rogatory’’ is meant a for- 
mal communication from a court in which an ac- 
tion is pending to a foreign court requesting that 
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authorized.®® 


trial.*° 


XIII. LETTERS ROGATORY 


the testimony of a witness residing in such foreign 


nesses should have been given). 

Necessity of naming tnesses in 
commission see supra § 122. 

25. See supra § 133. 

26. U. S:—Bischoffscheim v. Balt- 
10 Fed. 1. 20 Blatchf. 229; Rus- 
sell _ v. McLellan, 21 F. Cas. No. 
12,158, 3 Woodb. & M. 157; Western 
Div. of Western North Carolina R. 
Co. v. Drew, 29 F. Cas. No. 17,434, 3 
Woods 691 [aff 103 U. S. 118, 26 L. 


ed. 327). 

Ala.—West v. Cowan, 189 Ala. 138, 
66 S 816. 

Colo.—Nevitt v. Crow, 1 Colo. A. 
453,.29 P 749. 

Hawaii.— Matter of Ivers, 12 


Hawaii 99. 

Ill.—Gardner v. Meeker, 169 Ill. 40, 
48 NE 307 [aff 69 Ill. A. 422]; Lewis 
v. Fish, 40 Ill. A. 372. 

N. Y.—Matter of Anderson, 84 App. 
Div. 268, 82 NYS 683; Laidley v. 
Rogers, 22 NYS 468, 23 NYCivProc 


110. 
Pa.—Buck v. Strong, 19 Pa. Co. 
ete., Co., 39 


174; Reed v. Fidelity, 
WkIlyNC 438. 
Wash.—State v. Truax, 96 Wash. 1, 
164 P 597. 
Eng.—Pole v. Rogers, 3 Bing. N. 


Cas. 780, 32 ECL 359, 182 Reprint 
611; Cook v. Hall, 9 Hare appendix 
xx, 41 EngCh appendix xx, 68 Re- 


a ty 766; Solaman v. Cohen, 15 Jur. 
362. 

Ont.—Watson v. McDonald, 8 Ont. 
Pr. 354. 

fa] Examination of party.—An 
applicant for a commission to take 
testimony cannot be examined in his 
own behalf on oral questions except 
by consent of the parties. Stuart v. 
Hy eG) ey 122 App. Div. 47, 106 NYS 


{b] In Kentucky (1) it was held 
in an early case that there was no 
provision for interrogatories. Smith 
v. Leavill, 29 SW 319, 16 KyL 609. 
(2) Under Civ. Code Pract. §§ 565, 
567, 571, depositions need not be 
taken upon interrogatories where the 
distance to be traveled can be cov- 
ered in fourteen hours, and two days’ 
notice has been given, the word “day” 
as used in the statute meaning twen- 
ty-four hours. Newark Fireman's 
Ins. Co. vy. McGill, 164 Ky. 621, 176 
SW 27. 

{c] In Kansas, under Cr. Code §§ 
169-171, defendant in a criminal case 
may take depositions without the 
written interrogatories provided for 


by Code Civ. Proc. § ie 

McCarty, 54 Kan. 52, 36 
27. Matter of Ivers, 12 Tawwatt 99; 

State v. Truax, 96 Wash. 1, 164 P 


28. See supra § 133. 

29. U. S.—Coates_ v. 
pureed Co., 41 Fed. 73, 24 Blatchf. 

D. C.—Hutchins v. Hutchins, 41 
App. 367. 

N. Y.—Deery v. Byrne, 120 App. 
Div. 6, 104 NYS 836; Depue v. De- 
pue, 115 App. Div. 466, 101 NYS 412; 
Mark v. Fox, 102 NYS 464; Wood- 
ward v. Skinner, 92 NYS 259. 

Pa.—Dreisbach v. Scranton Mut. L. 
Ins, Co., 21 Pa.) Dist. 770; Carter’ v. 
Producers’ Oil Co., 5 Pa. Dist. 640; 
Sprague v. Greenwald, 5 Pa. Dist. 
ep Com. v. Miller, 5 Pa. Dist. 

Wash,—State v. Truax, 96 Wash. 1, 
164 P 597. 

Ont.—Day vy. Brown, 18 Grant Ch. 
(OU. C.) 681. 

Pr. Edw. Isl.—Hodgson v. Dawson, 
1 Pr. Edw. Isl. 281. 

[a] Examination of coparty.—In 
Illinois the statute giving the op- 
posite party the right to elect be- 
tween written and oral interroga- 
tories, where written ones have been 
requested, has no application to a 
coparty. Cornwell v. Bloomington 
Assoc., 163 Ill. A. 461. 

{b] In Maryland in the absence of 
some agreement, rule of court, or 
statute, written interrogatories are 
required, Garrett v. Kerney, 107 Md. 
501, 68 A 1051. 

30. Simms v. Henderson, 11 Q. B. 
1015, 68 HCL 1015, 116 Reprint 752; 
Williamson v. Page, 1 C. B. 464, 50 
ECL 464, 135 Reprint 621; Watts v. 


State v. 
338. 


Merrick 


Anderson, 5 Man, 291. 

31. See statutory provisions, 

fa] In Kentucky.—(1) Civ. Code 
Pract. § 574, providing that if all 


the parties against whom a deposi- 
tion is read are under certain dis- 
abilities, the deposition must be 
taken upon interrogatories, applies 
where the deposition is read against 
only an infant defendant, although 
there are other parties defendant. 
Luscher v. Julian, 173 Ky. 150, 190 
Sw 692. (2) Under Civ. Code Pract. 
§ 574 depositions must be taken upon 
interrogatories where all the parties 
against whom the depositions are 
to be read have been constructively 
summoned, and have not appeared, 
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to frame cross-interrogatories properly to develop 
the answers,®° or where the adverse party does not 
join in a commission, but furnishes written inter- 
rogatories,°° or to afford defendant the right to 
cross-examine plaintiff orally.%7 
circumstances oral examinations may be permitted 
in addition to the examination of the witness un- 
der written interrogatories.®* 
the commission is silent as to the mode of exami- 
nation, it seems that a viva voce examination is 
But an objection to a viva voce 
amination cannot be made for the first time at 
Where the order for the commission 
thorizes the takimg of the deposition only on 
terrogatories, a commission to take the deposition 
viva voce is fatally defective, and the objection is 
not waived by ecross-examination of the witness 
after interposing an objection as to the mode of 
examination,*t nor by failure to object after the 
commission is informally returned, upon a further 
application to extend the time for the return.*” 


Under particular 


Where the order for 


un- 
ex- 
the 
au- 

in- 


jurisdiction may be taken under the direction of the 
court addressed and transmitted to the court mak- 
ing the request.*? 


This mode of procuring testi- 


or are under disability other than 
eoverture or infancy and coverture 


combined. Palmer v. Husbands, 134 
Ky. 152,119 SW 762. 
.82. McCampbell v. McCampbell, 


103 Ky. 745, 46 SW 18, 20 KyL 552; 
Stapleton v. LaShelle, 124 App. Div. 
333, 109 NYS 41; Frounfelker v. 
Delaware, etc., R. Co., 81 App. Div. 
67, 80 NYS 701. 

33. Carruthers v. Graham, 9 Dowl. 
PEC OLT, 

34. Stapleton v. LaShelle, 124 App. 
Div. 333, 109 NYS 41; Woodward v. 
Skinner, 92 NYS 259. 

85. Laidley v. Rogers, 22 NYS 468, 
23 NYCivProe 110; Parsons vy. Mid- 
dleton, 9 Pa. Dist. 53. 

36. Grill v. General Iron Screw 
Collier Co., L. R. 1 C. P4600. 

37. McManus v. Durant, 142 App. 
Div. 775, 127 NYS 497. 

38. Stapleton v. LaShelle, 124 App. 
Div. 333, 109 NYS 41; Wainwright v. 
Low, 49 Hun 2838, 1 NYS 786; Ander- 
son v. West, 9 AbbPrNS (N. Y.) 209; 
Clayton v. Yarrington, 16 AbbPr 


| (N. Y.) 273 note; Graham vy. Bigelow, 


45 N. S. 118, 9 EastLR 285. But 
see McCullough’s Wst., 5 Pa. Co. 87, 
20 WklyNC 471 (holding that when a 
commission has issued the court has 
no authority to authorize the adverse 
party to call witnesses before the 
commissioner in his own behalf and 
examine them orally, subject to 
cross-examination by the party ob- 
taining the commission). 

39. Pole v. Rogers, 3 Bing. N. Cas. 
780, 32 ECL 359, 132 Reprint. 611; 
Watts v. Anderson, 5 Man. 291; Mul- 
ligan v. White, 5 Man. 40; Watson v. 
McDonald, 8 Ont. Pr. 354; Gordon v. 
Elliott, 2 Ch. Chamb. (U. C.) 471. 

40. Thompson v. Seguin, 8 Man. 


79. 
41. Watts v. Anderson, 5 Man. 
291. 
42. Watts v. Anderson, 5 Man, 
291, 
43. Hawaii—Moll v. George, 1 


Hawaii 417; Post v. Lady Jane, 1 
Hawaii 286. 
Mass.—In re Martinelli, 219 Mass. 


58, 106 NE 557. 

N. Y.—Decauville Auto Co. v. 
Metropolitan Bank. 124 App. Div. 478, 
108 NYS 1027; Union Square Bank v. 
Reichmann, 9 App. Div. 596, 41 NYS 
602; Matter of Smith, 79 Mise. 77, 139 
NYS 522. 

Or.—-State v. Bourne, 21 Or. 218, 27 
P 1048, 
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mony was unknown to the common law.** 
derived from the civil law,*® and has always been 
familiar in courts of admiralty,*® and since an early 
period has been in use between some of the differ- 
The power to issue a commission roga- 
tory in order to prevent a failure of justice is in- 
herent in a court,?® and is not taken away by statu- 
tory provisions for the taking of depositions.*® 
Sometimes express statutory authority exists for 
The issue of the - 
letters lies within the judicial discretion of the 
court;°! such discretion is not to be exercised ar- 
The power to issue letters rogatory can 
be exercised only in aid of a cause actually pending 
in the court which issues the letters.°* 
within the power of a court, even of general juris- 
diction, to issue letters rogatory to obtain testi- 


ent states.4* 


the issuance of letters rogatory.°° 


bitrarily.>? 


mony to be used before a tribunal 


cedure and trials it is given no authority until the 


case itself may be brought before 


The general ground for the issue 

Pa.—Kuehling v. Leberman, 9 
Phila. 16. 

[a] Form of letters rogatory see 
Shannon Mfg. Co. v. McCaulay Co., 
(Del.) 56 A 367; State v. Bourne, 21 
Or. 218, 27. P 1048; Doubt _v. Pitts- 
burgh; ete., R.°Co.,' 6° Pa. Dist. 238, 
19 Pa. Co. 178; Romero v. Calaf, 7 
Porto Rico Fed. 505. 

[b] Address.—Letters issued to 
obtain the evidence of a judge in 
the German Empire should be ad- 
dressed generally to the courts and 
magistrates of the German Empire. 
Matter of Smith, 79 Misc. 77, 1389 
NYS. 522. 

{e] Production of documents.—An 
order for letters of request can only 
be made to examine witnesses and 
not for the production of documents. 
Cape Copper Co. v. Comptoir @ 
Escompte, 38 Wkly. Rep. 763. . 

Distinguished from depositions see 


supra § 1. 

Objections to reception see infra 
§§ 380-389. 

44. Kuehling v. Leberman, 9 


Phila, (Pa.) 160. 

45. Kuehling v. Leberman, 9 
Phila. (Pa.) 160. 

-46. State v. Bourne, 21 Or. 218, 
27 P 1048; Kuehling v. Leberman, 9 
Phila, (Pa.) 160. 

47. De Villeneuve v. Morning 
Journal Assoc., 206 Fed. 70 (holding 
that federal courts have power to is- 
sue letters rogatory although not ex- 
pressly conferred by act of .con- 
gress); Shannon Mfg. Co. v. Me- 
Caulley Co., (Del.) 56 A 367; State 
v. Bourne, 21 Or. 218, 27 P 1048; 
Kuehling v. Leberman, 9 Phila. (Pa.) 


160. 
48. In re Martinelli, 219 Mass. 58, 
106 NE 557; Decauville Auto Co. v. 


Metropolitan Bank, 124 App. Div. 478, 
108 NYS 1027; State v. Bourne, 21 Or. 
218, 27 P 1048. 


49. In re Martinelli, 219 Mass. 58, 
106 NE 557. 
[a] Federal courts.—‘“‘The- stat- 


utes of the United States confer no 
general power upon the courts to is- 
sue them. Section 875, Rev. Stat. 
U. S. (U. S. Comp. St. 1901, p. 667), 
does treat of letters issued in cases 
in which the United States is a party 
or has an interest, and this has been 
thought evidence of an intention upon 
the part of Congress to restrict the 
inherent power of the court. How- 
ever, aS we execute letters rogatory 
coming from foreign countries, and 
as this method of getting testimony 
is most necessary in countries which 
refuse to compel the attendance of 
witnesses’ under commissions, I think 
we ought not to suppose that Con- 
gress intended to limit the power 
of the court.” De Villeneuve v. 
Morning Journal Assoc., 206 Fed. 70. 


DEPOSITIONS 


It was 


Mere 


It is not 


over whose pro- 


it for review.>4 
of letters roga- 


50. Decauville Auto. Co. v. Metro- 
politan Bank, 124 App. Div. 478, 108 
NYS 1027; Romero v. Calaf, 7, Porto 
Rico Fed. 505 (construing U. S. Rev. 
St. § 875). 

[a] Application of federal statute. 
—_ S. Rey. St. § 875 providing for 
letters rogatory applies only to suits 
in which the United States is a party 
or has interest. Romero v. Calaf, 
7 Porto Rico Fed. 505. 

{b] Statutory substitute.—A com- 


mission to take the depositions of, 


foreign witnesses de bene esse is a 
statutory proceeding substituted by 
2 Comp. St. (1910) p 22381 § 36, for 
letters rogatory. Stengel v. Stengel, 
85 N. J. Eq. 277, 96 A 358. 

51. Anonymous, 59 N. Y. 313; 
Bliss v. Milholland, 10 Pa. Dist. 201; 
Doubt v. Pittsburgh, ete. R. Co., 6 
Paw Dist { 2389719) Pa; sConcl783" Hite 
v. Keene, 187 Wis. 625, 119 NW 303; 
Armstrong v. Gillies, 5 Que. Pr. 423. 

[a] Depositions of parties (1) on 
their own application will not lightly 
be allowed under letters rogatory. 
Deslandes v. St. Jacques, 33 Que. Su- 
per. 380, 9 Que. Pr. 213. And see gen- 
erally supra § 14. (2) This rule has 
peculiar application where the party 
is in default on interrogatories ad- 
dressed to him and has left the 
country. Bernard v. Carbonneau, 6 
Que. Pr. 350. (8) But even after a 
party’s default on interrogatories and 
his removal from the country, the 
court may allow him letters roga- 
tory to examine himself, on his pay- 
ments of the costs incurred through 
his default. Burelle v. Palardy, 4 
QueioPr: ‘73. j 

52. In re McKenzie, 2 Pars. Eq. 
Ses (Pa.) 227, 1 PaLJ 356, 2 PaLJd 

53. In re Martinelli, 219 Mass. 58, 
106 NE 557. 

In re Martinelli, 219 Mass. 58, 
NE 557. 

fa] Rule applied.—It is not with- 
in the authority of the superior court 
to procure evidence for use before a 
tribunal over whose proceedings it 
has no more intimate supervisory 
power than it’ has over ‘the Indus- 
trial Accident Board. In re Mar- 
tinelli, 219 Mass. 58, 106 NE 557. 

55. U. S.—De Villeneuve v. Morn- 
ing Journal Assoc., 206 Fed. 70; Gross 
v. Palmer, 105 Fed. 833; Nelson v. 
ee 17 F. Cas. No. 10,116, Pet. C. C. 

Del.—Shannon Mfg. Co. v. McCaul- 
spat 56 A 367. 

J.—Stengel v. Stengel, 85 N. J. 
Eq. 277, 279, 96 A 358. 

N. Y.—Anonymous, 59 N. Y. 313; 
Bowen v. Havanah Hlectric R. Co., 
146 App. Div. 672, 131 NYS 536; 
Decauville Auto. Co. v. Metropolitan 
Bank, 124 App. Div. 478, 108 NYS 
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tory is the impossibility of obtaining the desired 
evidence under an ordinary commission,®® and they 
will not issue where they would be objectionable 
because they would remove the investigation from 
the control of the domestie court and from the op- 
eration of the rules of evidence prevailing there- 
It has been held that interrogatories must 
be attached,®’ and that the examination must be 
limited to the interrogatories filed,°* but it has 
also been held that where it is shown that the wit- 
nesses are unwilling the examination may be oral.®® 
The testimony sought to be procured by letters roga- 
tory must be material to the issues involved, but 
the letters will not necessarily be refused on the 
ground that the evidence desired may be incompe- 
tent under the lex fori,°t or that the witness may 
decline to answer the interrogatories.®? 
tion of letters rogatory rests entirely upon comity, 
the international good will toward each other by 
which courts of civilized countries are actuated,® 
and while every presumption in favor of a demand 


The execu- 


1027; Froude v. Froude, 1 Hun Aig 3 
Thomps. & C. 79 [app dism 59 N. Nie 
313]; Ferrie v. Public Administra- 
tor, 3 Bradf. Surr. 249 [aff 26 Barb. 
177 (aff.23 N. Y. 90) 1. 
Pa.—Robb’s Pet., 11 Pa. Co. 298. 
Sak Gace v. Brady, 6 OntWR 


[a] Prior issue of commission.— 
It must be shown with certainty that 
a commission is not adequate, pref- 
erably by the issuance of such com- 
mission and its return, showing the 
impossibility, after proper efforts, of 
obtaining the desired testimony 
thereunder. Gross v. Palmer, 105 
Fed. 833; Stengel v. Stengel, 85 N. J. 
Eq. 277, 96 A 358. 

56. Ferrie v. Public Administrator, 
3 Bradf. Surr. 249; Doubt v. Pitts- 
burgh, ete., R. Co., 6 Pa. Dist. 238, 19 
Pa. Co. 178;;In re Letters Rogatory, 
2 Pa. Dist. 624. 

[a] Tlustration.—A resident who 
has brought suit in another state 
against a corporation of both states, 
on a cause of action arising in the 
state of his residence, should not be 
permitted to take depositions under 
letters rogatory. Doubt v. Pitts- 
burgh, etc., R. Co., 6 Pa. Dist. 238, 19 
Pa, Co. 178. 

57. Doubt v. Pittsburgh, ete., R. 
Co., 6 Pa. Dist. 238, 19 Pa. Co. 178. 

{a] In New Jersey depositions de 
bene esse out of the state can be 
obtained, without written interroga- 
tories submitted, only by giving no- 
tice under the Evidence Act § 45, or 
by stipulation under § 57; they can- 
not be obtained by letters rogatory. 
Stengel v. Stengel, 85 N. J. Eq. 277, 
96 A 358 


58. Doubt v. Pittsburgh, ete, R. 
Co. 6 Pa. Dist. 238,19 Pa. Co. 178. 
. 59. De Villeneuve v. Morning 


Journal Assoc., 206 Fed. 70 (where it 
is said that oral examination is a 
most unusual method). 

60. Ehrmann v. Ehrmann, [1896] 
20Ch sr 6 lle!) 

61. Matter of Smith, 79 Misc. 77, 
139 NYS 522; Re Isler, 34 Ont. L. 
375, 9 OntWN 18. 

62. Matter of Smith, 79 Misc. 77, 
139 NYS 522, 

63. U. S.—Nelson v. U. S., 17 F. 
Cas. No. 10,116, Pet. C. C. 235. 

Mass.—In re Martinelli, 219 Mass. 
58, 106 NE 557. 

N. ee v. Stengel, 85 N. J. 
Eq. 277, 96 A 358. 

N. ee coneen one: 591 Ni Yordise 
Union Square Bank v. Reichmann, 9 
App. Div. 596, 41 NYS 602. 

Or.—State v. Bourne, 21 Or. 218, 27 
P 1048. 

Pa.—Doubt v. Pittsburgh, ete. R. 
Co.;'' 6: Pa. ‘Dist. 238, 19 Pa. *Cof178% 


Zimmel’s Case, 13 Pa. Co. 460; Robb’s 
Pet., 11 Pa. Co. 298; In re McKenzie, — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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made by a foreign court should be indulged, espe- 
cially where the demand is from a sister state,® 
the court addressed has a judicial discretion either 
to refuse the execution of the letters because of 
their illegality °° or to remit the objecting party to 
the court which issued the commission, there to 
urge any objection he may desire to make to the 
validity of the letters.°7 Usually the examination 
under a commission issued pursuant to letters roga- 
tory is not confined to evidence admissible in the 
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country executing the letters. Where the foreign 
rules of evidence are known they will be applied; 
if these are not known such questions will be al- 
lowed as may reasonably be expected to throw light 
upon the matters in issue, without reference to the 
rules of admissibility in the jurisdiction in which 
the commission is executed.*8 Objections to the ac- 
tion of a court receiving letters rogatory should be 
formally filed, so that the court may methodically 
dispose of the questions thus raised.°° 


XIV. STAY OF PROCEEDINGS 


[§ 1388] In a few early decisions it was held 
that the issue of a commission to take depositions 
operated of itself to stay the proceedings,’® and 
that notice by defendant of an intention to sue out 
a commission, given before he received notice of 
trial, will stay the proceedings.74. On the other 
hand, it has been held that the issue of a commis- 
sion or an order therefor will not operate as a stay 
of proceedings unless it is expressly so ordered,?? 
and the better practice would seem to be that the 
commission operates only asa limited stay until a 
day set by the court.7? An application for a stay is 
addressed to the discretion of the court or judge," 
but unless the applicant has been guilty of laches,”* 
or there is a suspicion of bad faith or an ulterior 
motive on the part of the party making application 
for the stay,’ or where the delay would imperil 
the rights of the adverse party and the only ef- 


fect of the evidence sought would be in mitigation 
of damages,’ a stay will usually be granted,”® on 
conditions which will protect the adverse party;7° 
and refusal of a stay may even constitute reversible 
error.£° The length of the stay will be propor- 
tioned to the distance and difficulty incident to the 
procurement of the evidence,*! and in some instances, 
when a stay has been granted, the appellate court 
will extend it pending an appeal.®? A stay may be 
vacated for unreasonable delay in procuring the is- 
sue of the commission after the order for its is- 
sue,®* or in the execution and return of the com- 
mission.“ Where the party in whose fayor the 
commission and stay were granted appears on the 
trial and examines witnesses, he thereby waives the 
commission and no vacatur of the stay is neces- 


sary.®> 


' XV. INTERROGATORIES 


[§ 189] A. In General. The party who pro- 
cures a commission to be issued is entitled to pro- 
pound direct interrogatories, and the adverse party 
to present cross-interrogatories.8° But a party who 
has no legal interest in the proceedings is not en- 
titled to propound eross-interrogatories;** nor can 


2 Pars. Eq. Cas. 227, 1 PaLJRep 356, | 211; 
2 PaLJ 343; Kuehling’ v. Leberman, | 513; 
9 Phila. 160. 


Beall v. Dey, 7 Wend. (N. Y.) 
Nicol v. Verelst, 
416, 2 Reprint 282; Bowden v. Hodge, 


a plaintiff file cross-interrogatories where the facts 
sought to be established by interveners sustain the 
allegations of his petition.88 The adverse party has 
no right to have the interrogatories propounded ex- 
hibited to him by a complainant in a bill of dis- 
covery who has procured a commission to examine 


N. J.—Hendricks v. Craig, 5 N. J. L. 
4 Bro. P.. C.| 668. 


N. Y.—Irving v. London Royal 


64. Doubt v. Pittsburgh, etc., R.| 2 Swanst. 258, 36 Reprint 614, Exch. Assur. Co., 122 App. Div. 56, 
Co., 6 Pa. Dist. 238,°19 Pa. Co. 178. 79. Pomeroy v. Lounsbury, 1 How|107 NYS 83. 

65. McKenzie’s Case, 2 Pars. Eq.| Pr (N. Y.) 80; Lafarge v. Luce, 2 Pa.—Van Amringe v. Ellmaker, 4 
Cas. 227, 1 PaLJRep 356, 2 PaLJ| Wend. (N. Y.) 242; Jackson v. Wood-| Pa. 281. 
343. worth, 18 Johns (N. Y.) 135. Tex.—St. Louis, ete., R.. Co. v. 

66. Doubt v. Pittsburgh, etc, R. 80. Roth v. Mautner, 115 App. Div. | Matlock, (Civ. A.) 141 SW 1067. 


148, 100 
81. 


Co:, 6 Pa. Dist. 238, 19 Pa. Co. 178. 


NYS 707. 


Qnt.—Centaur Cycle Co. v. Hill, 7 
Ont. L.. 110, 2 OntWR 1025; Glass v. 


67. McKenzie’s Case, 2 Pars. Kq. 
Cas. 227, 1 PaLJRep.356, 2. PaLJ 343. 
68. Eccles v. Louisville, etc. R. 


Cone 1992 AK MBs Desilla- iv. 
Fells, 40 L. T. Rep. N. S, 423. 
69. Doubt v. Pittsburgh, etc. R. 


Cons6) Ba. (Dist. 5233). 19. Pa, Co.4 78: 
70. Jackson v. Woodworth, 18 


Johns. (N. Y.) 135; Brain v. Rode- 
licks, “Ff. Cat? GNI. yes: 
71. Brokaw v. Bridgman, 6 How. 


Pr. (N. Y.) 114, CodeRepNS 407; 

Jones v. Ives, 1 Wend. (N. Y.) 283; 

er v. Skinner, 1 Johns. Cas. (N. Y.) 
1 


72. Maynard v. Chapin, 7 Wend. 
(N. Y.) 520; Jackson v. Woodworth, 
18 Johns. (N. Y.) 135; Kirby v. Wat- 
kies; -f' ‘Cal. CN. Y.)° 903° Shuter,v. 
Hallett, Cat Nig veo) et 


wigs Forbes Vv. wells, 3 Dowl. Pa, 
74. Lombard v. Thorp, 70 Iowa 


220, 30 NW 490; Morse v. Grimke, 8 
NYS 1, 18 NYCivProc 37. 

75. Rathbun v. Ingersoll, 34 N. Y. 
Super. Ct. 211, Morse v. Grimke, 8 
NYS 1, 18 NYCivProc 37; Starbuck 
v. Hall, 1 HowPr (N: Y.) 58. See 
generally Continuances § 86. 

76. Rathbun v. Ingersoll, 34 N. 
Super. 211; Forrest v. Forrest, 16 
N. Y. Super. 661, 9 AbbPr 289; But- 
ler v. Fox, 9 C. B. 199, 67 ECL 199, 
137 Reprint 868. 

77. Cojamaul y. Verelst, 4 Bro. 
P. C. 407, 2 Reprint 276. 

78. Huggins v. Carter, 7 Ala. 630; 
Rathbun vy. Ingersoll, 34 N. Y. Super. 


Morse v. Grimke, 8 NYS 1, 
18 NYCivProc 37. 

82. Decauville Auto. Co. v. Metro- 
politan Bank, 124 App. Div. 478, 108 
NYS 1027 (holding that, where the 
conduct of a party indicates that a 
judgment might be taken by default 
before the opposing party has an 
opportunity to prepare motion papers 
and obtain a stay after a decision on 
appeal from an order suppressing the 
depositions, the appellate division 
will extend a stay granted pending 
the appeal, with leave to move to 
vacate it for failure to proceed with 
due diligence). 

83. Ax v. Meyer, 179 App. Div, 615, 
166 NYS 934 

[a] Conditional vacation—A mo- 
tion to vacate a stay on the ground 
of delay in procuring the issuance of 
a commission may be granted on con- 
dition that defendant withdraw cer- 
tain formal denials which makes the 
taking of the deposition necessary, 
where the delay is due to the exist- 
ence of war interfering with com- 
munication with the country where 
the deposition is to be taken, and 
there seems to be no real question as 
to the truth of the allegation denied. 
Ax v. Meyer, 179 App. Div. 615, 166 
NYS 934. 

84. Penney v. Edgar, 1 Anstr. 276, 
145 Reprint 871. 


85. Brain v. Rodelicks, 1 Cai. 
CN Ys) 73. 
86. Ark.—WMissouri, ete., R. Co. v. 


Daniels, 98 Ark. 352, 136 SW 651. 


Grand Trunk R. Con a7 OntWR 517. 

Necessity of interrogatories see, 
supra §§ 133, 136. 

87. Matter of Smith, 80 Misc. 628, 
142 NYS 151. 

{a] MTlustration.—On the _ settle- 
ment of the account of a widow as 
administratrix of the, estate of her 
deceased husband, where the half of 
the estate not passing to her under 
the statute of distribution was 
claimed by both the brother of the 
intestate and her infant daughter 
claiming as an adopted daughter of 
the intestate under an adoption in 
Germany, and where the single issue 
for trial was the status of the infant 
daughter, who was represented by 
guardian, and the validity of the 
German adoption, the administratrix 
had no such legal interest in the con- 
troversy as entitled her to pro- 
pound cross-interrogatories for a 
deposition addressed to the German 
judge in whose court. the adoption 
proceeding was had. Matter of 
Smith, 80 Misc. 628, 142 NYS 151. 

88. Baum’s Succ., 11 Rob. (La.) 


314. 

{a] Tlustraticn.—Where the facts 
to be proved by a commission taken 
out by plaintiff’s creditors, prosecut- 
ing the suit for their benefit on the 
ground that he is about to abandon 
it, go to support his allegations, he 


| cannot exclude the commission be- 


cause he had no opportunity to cross 
it. Baum’s Suce., 11 Rob. _ Ga.) 314. 
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foreign witnesses%? 


[$ 140] B. Form and Propriety—1. In Gen- 
eral. The interrogatories, both direct and cross, 
must be in proper form, and substantially comply 
with the requirements prescribed by statute or rules 
Interrogatories may be more or less 
general,” but they should not be so general as to 
deprive the other party of an opportunity properly 
to prepare interrogatories on his behalf’? or so 
framed ag to call for only a part of the truth.” The 
testimony sought to be elicited should be compe- 
tent,“ and interrogatories, direct or cross, which 
are clearly irrelevant or immaterial, should not be 
allowed;** but an imterrogatory should not be dis- 
allowed on the latter ground unless it is clearly 
frivolous ** or impertinent. Interrogatories are 
not objectionable because they call for matters con- 
cerning the private business of the witness,”* or be- 


of court.” 


26. Butler v. Bulkeley, 2 Swanst, 
272, 26 Beprint 654. 
Discovery ¢ 
post, 
90. ‘Ga—-McWilliams 


liams#, 62 Ga. 459. 
Uil—McCoy v. Peo. 71 UL 111, 


y see Discovery 


v. 


lw 


t 
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cause they call for such a mass of written testi- 


examination.” 


waived,® 


(D. C.) 16; St. Louis, etc, R. Co, v. 
hitaker, 6% Tex. 620, 5 SW 448. 
A 


fa] Where, after a 


| statement of the case, an interroga- 


| 


McWil-| tory which asked the witnesses to 


“state any fact within [their] knowl- 
edge that will assist the court in ar- 


N. I.—Graham v. Whitley, 26 N. J.| riving at 4 correct and just conclu- 
L. 254; Ludiam v. Broderick, 15 N. J.| sion of the case, as fully as though 


L. 26%. 


P2—Smith y. Cokefair, 1 Pa. Co, 
ap pee Allien vy, Hoxey, 37 Tex, 

6, 

Wis —Semmens v. Walters, 55 Wis. 


675,12 NW 435. 

Que—Comet Motor Co. vy. Dominion 
Mut. F. Ins. Co., 11 Que, Pr. 297. 

ig orm interrogatorien #¢6 
Bullitt Civ. Code (Ky. 14935) p 724; 
Jones v. Jones, 15 Hun 35, 27 NYS 


{b] Porm of to interroga- 


tories see Spaidse ¥, Cooley, 113 VU. 8. 
2b, 5 HOt 449, 24 L, ed. G84, 
{¢} tite name—in 2 bag- 


tardy sult by Mary Hilger there was 
evidence that another person had car- 
nal intercourse with her about the 
time of her conception, and his dep- 
osition wae taken on her behalf to 
Ojeprove the fact; but the interroga- 
tories referred to the prosecutrix by 
the name of Mary Wigier. It was 
held that it was error to zdmit such 


deposition in evidence, McCoy v, 
Peo., 71 Si. 131. 
(4] Meme and ot wiht- 


; remidence 
nessa -—Interrogstories must atate the 
residence of the witness if known, 
MeWiiliams v. MeWilliams, 64 Ga. 
45%; Bemmens vy. Walters, 55 Wis. 
615, 18 MW G49. 
e-—(1) The interroga- 
signed by the party 
or his counsel, Graham v. Whitley, 
26 NM. J. Sa 254, (2) The interroga- 
tories may be signed iy coun, 
Ladiiam v. Broderick, 15 MN. J. lL 26%. 
(4) Interrogatories signed by couti- 
sel are sufficient, although the tag he 
signing failx further to state that he 
is an attorney. Homer v, Martin, 6 
Cow, (Of, VY.) 156. 

eusion 


Buyyr corarisuion 
reguiarity im form of interrogatory 


see intra § 324, 5 
91. Cator v, Chamberlain, (Tex, 
hy. A.) Gb BW 196. 

f2J Tiinstration— Where after an 
interrogatory describing the note in 
gust and asking the witness if he 
knew the parties to the action, an 
objection to the question “please state 
tally and explicitly au you know 
avout the execution and delivery of 
#214 note by” the maker to the payee, 
that the interrogatories were so gen~- 
eral ae to leave defendant to conjec- 
ture what the answers Woy he, and 
practically deprive him the right 
to Cross-examine, was held to have 
been properly overruled, Cator ¥. 
Chamberlain, (Tex. Civ. A.) 66 SW 


%. Walker 


€ 
tories tmaust be 


tor ir- 


Warner, 71 App. 


| Gilpin 


epecially here inquired about” was 
properly excluded. St. Louis, ete., BR. 
y hitaker, 6% Tex. 630, 687, 5 


4, 
Smith _v. Cokefair, 1 Pa. Co. 
4%: Allen v. Honey, 37 Tex, 220. 

fa] General ing as to knowl- 
edge—(l1) A general interrogatory 
inquiring for matters tending to the 
advantage of plaintiff does not com- 
ply with a rule requiring such an in- 
terrogatory to inquire of the witness 
whether he knows of anything of 
advantage to the parties or either of 
them. mith v. Cokefair, 1 Pa, Co, 
4%, (2) A general cross-interroga-~ 
tory requiring the witness to “state 
anything elae you may know that 
would be of benefit to the defendant, 
connected with the title in contro- 
versy,” ia objectionable as not. call- 
ing for but rather excludin the 
wale truth. Allen v. Hoxey, 27 Tex. 


o a 

94. Conely v. McDonald, 40 Mich. 
150; In re McCraven, (N. J, Ch.) 99 A 
619; Gilpin v. Appleby, 12 NYS 394; 

v, Daly, 12 NYS 448, 20 Civ 
Prog 91; Cummings v. Thornas, 2 
WKIYNC (Pa,) 262, 

{4] Official corruption—In an ac- 
tion for professional services in ob- 
taining a claim against the United 
States a cross-interrogatory of a wit- 
negs tending to show bribery and cor- 
ruption of members of congress is 
Weisbe’ Cummings v, Thomas, 2 
wa, C (P4.) 364%. d 


: js mew (1) 
cros#-Anterrogatory calling for opin- 
jon i¢ not objectionable because it 
does not state facts on which to base 
the opinion, where sufficient facts 
are stateA and witness qualifies in 
the direct interrogatories, Da Moth 
v. Hillsboro Independent School Diat., 
(Tex, Civ, A.) 146 AW 447, (2) Opin- 
jons of expert witnesses based on aa- 
sumed facts stated in hypothetical 
questions embodied in depositions 
laken in advance of trial may he read 
asa evidence on the trial, provided evi- 
dence of all the facts on which the 
were based has heen first introduced. 
Walker v, Strosnider, 67 W. Va. 49, 
67 BE 1047, 271 AnnCas 1, 

‘| Contents of document—An 
interrogatory is not objectionable be-~ 
cause asking the witness to “state 
the contents, or the substance of the 
contents” of a lost deed, when proof 
of the exact words of the instrument 
is unnecessary, Potts v, Coleman, 46 
Ala, 94, 6 & 7480, 

[4d] Questions of law-——An inter~ 
rogatory as to the usual mode of 
transferring notes and bills from one 


mony that it will be a great burden to the witness 
to produce it,’® or because the answer thereto will 
not make out a sufficient case. : 
tories need not be confined to the question pro- 
pounded, but will be sufficient if pertinent to the 
issues,” and it has been held that a question as to 
any fact tending to show a bias in the evidence of 
the adverse party is admissible, whether it is of- 
fered by the examination in chief or on cross- 
It hag also been held that a cross- 
interrogatory will not be excluded because it calls 
for a privileged communication’ or for testimony 
within some rule of incompetency which may be 
Mere forma] defects which do not affect 
the rights of the parties will be disregarded,’ as 
where it is apparent that the witness will or did 
understand the purpose of the interrogatories and 


Cross-interroga- 


bank to another is not objectionable 
as calling for the answer of a wit- 
ess to a question of law. Commercial 
Bank v. Union Bank, 11 N. Y. 202 [aft 
19 Barb, 391]. 

95. Irving v. Royal Exch. Assur. 
Co., 122 App. Div. 56, 107 NYS 832; 
Walton v. Godwin, 54 Hun 387, 7 
NYS 926; Matter of Smith, 80 Misc. 
62%, 142 NYS 151; American Inst. 
Scientific Research v. Randolph, 141 
NYS 949; Moreling v. Navigation 
Cbh., 4 WkiyNC (Pa.) 72; Missouri, 
etc., BR, Co. v. Melugin, (Tex. Civ. A.) 
63 SW 328; Augustine Automatic Ro- 
git Engine Co. vy. Saturday Night, 
Ltd., 36 Ont, L, 551, 

96. Jones v, Jones, 75 Hun 35, 27 
NYS 274 


97. Irving v. Royal Exch. Assur. 
Co., 122 App, Div. 56, 107 NYS 82, 
A ry v. Manhattan Trust Co., 
2 Mise, 520, 22 NYS 386, 23 CivProc 
Ha aff 4 Mise. 611 mem, 24 NYS 
a ‘ 


[a] TDWustration—Where, in an 
action on a contract made by a cor- 
poration thrdugh an alleged agent, 
the issue is the authority of the 
agent, plaintiff may annex to a com- 
mission to take the testimony of of- 
ficers and employees of the corpora~ 
tion interrogatories as to the au- 
thority of the agent, ete., and may 
annex to a commission to take the 
testimony of a witness an interroga- 
tory calling on the witness to state 
whether any statement was made 
that a contract had been made be- 
tween the corporation and plaintiffs. 


Irving v. Royal Exch, Assur. Co,, 122 
App. Div. 886, 107 NYS 81, 

99. Kry v, Manhattan Trust Co., 2 
Mise, 520, 22 NYS 386, 


2% CivProce 
aah 4 Mise. 611 mem, 24 NYS 
a ‘ 

1. Montgomery's Est., 3 Brewst. 
(Pa) 606. : 

2. Wyansich v, Guilt. ete, R. Co., 
61 Vex. 24, 

3. Kvansich v. Gulf, ete, R. Co., 
61 Tex, 24, + 
nite 7h lo v. Richardson, 165 

56. Wilcox v. Dodge, 53 Hun 565, 
6 NYS 368. | 

6. Tompkine v. Williams, 19 Ga, 
569; Semmens v, Walters, 55 Wis. 675, 
14 NW #89. 

[a] Pallure to state the residences 
of witnesses in the caption of 
the interrogatories will be © disre- 
garded where the residences were 
stated in the notice accompanying 
the interrogatories or a copy of them. 
Semmens v, Walters, 55 Wis. 675, 13 


NW 489, 
fp) Misnomeor of witness —A dep- 
osition ia not excluded by a discrep- 
ancy a6 to the witness’ name between 
the interrogatories and the deposi- 
tion, if the opposite party knew what 
person was intended to be examined, 
and directed his cross-examination 
Secor dials Tompkins v, Williams, 
19 Ga, 5669, ; 


Vor later case, ber loymenta and changes in the law nee cumulative Annotations, same title, page and tote number, 


§§ 140-142] 


no prejudice can result therefrom.?. There may 
be one set of interrogatories for several witnesses,® 
and where notes or other writings are to be proved 
by two or more witnesses, they may be attached to 
one set of interrogatories and referred to by. ap- 
propriate description in the others.® Where it ap- 
pears that a foreign witness does not understand 
the English language, the interrogatories should 
be framed in both English and the foreign lan- 
guage’? A requirement that the names and resi- 
dences of the witnesses shall be given may be 
waived," 

[§ 141] 2. Leading Interrogatories. It was the 
rule at common law to strike out interrogatories 
which contained leading questions,!* and the com- 
mon-law rule in this respect prevails in many juris- 
dictions.1* The general discretion of the court to 
allow leading questions ‘4 has been held to extend 
to the matter of the reading of answers to lead- 
ing interrogatories ;*° but there is authority to the 
contrary.° It is not important that some interrog- 
atories were leading where it appears that the dep- 
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osition would not be materially affected by the 
omission of the answers to those interrogatories,!7 
or where all the material facts testified to were 
elicited by other unobjectionable interrogatories,}§ 
or where it appears that the witness was not led by 
the form of the question.1® A statute permitting 
leading interrogatories to be propounded to the ad- 
verse party will not authorize leading interroga- 
tories to one of two joint defendants who has made 
no defense and whose interests are adverse to those 
of his codefendant, although the latter has an op- 
portunity to file cross-interrogatories.2° Cross-in- 
terrogatories may be leading.?+ 

What constitutes a leading interrogatory is de- 
termined by applying the general rules and tests 
which control when witnesses are examined on the 
trial.?? 

[§ 142] 3. Objections.2* It has been variously 
held that objections to the form and propriety of 
interrogatories should be made before the interroga- 
tories are settled,’* or before the commission is- 
sues,?> or before the deposition is taken,?* or in 


7. Borland v. Walker, 7 Ala. 269; | 


Florida, R., etc., Co. v. Webster, 25 
Fla. 394, 5 S 714; Howard v. Metcalf, 
(Tex. Civ. A.) 26 SW 449. 

{a] Assumption of facts.—Deposi- 
tions as to the value of legal ser- 
vices will not be suppressed merely 
because one of the interrogatories as- 
sumed the rendition of the services 
instead of being hyrothetical. How- 
ar v. Metcalf, (Tex. Civ. A.) 26 SW 

49. 

{b] Indefiniteness.—It is not er- 
ror to refuse to exclude a deposition, 
because the interrogatories are vague 
and indefinite as to the person con- 
cerning whom inquiries are made, 
where it appears from the answers of 
the witness that he fully knew to 
whom the interrogatories referred. 
Florida R., ete., Co. v. Webster, 25 
Fla, 394, 5 S 714. 

{c] Prolixity and multifarious- 
ness.—Depositions are not objection- 
able because the interrogatories are 
prolix, multifarious, or double, but if 
the record is unnecessarily encum- 
bered, the offending party may be 
taxed with the costs unnecessarily in- 


ours Borland vy. Walker, 7 Ala. 
269. 
8. Fowler v. Merrill, 11 How 


(U. S.) 375, 13 L, ed. 736; Howe v. 
Pierson, 12 Gray (Mass.) 26. 
get! Mobley v. Leophart, 51 Ala. 


10. Roth v. Mautner, 115 App. Div. 
148, 100 NYS 707. ; 


: Ma gpa Ae v. Farmer, 86 Ala. 322, 
[a] Tlustration—Under the Ala- 


bama practice, by Chancery Rules 
rule 62, when a party files interroga- 
tories he must give the names and 
places of residence of the witnesses 
or make affidavit that they are un- 
known; otherwise no proceedings in 
the interrogatories shall be had ex- 
cept by consent. It was held that 
objection to the omission to give no- 
tice of residence is waived where no 
objection is noted, and as to one of 
the witnesses consent is given that 
a commission issue at once, and the 
question is first raised by motion to 
suppress the depositions. Farmer v. 
Farmer, 86 Ala. 322, 5 S 434. 


ae Lockwood v. Bew, 10 Ont. Pr. 
655. 
Leading questions generally see 


Witnesses [40 Cyc 2422]. 

Time and form of objections see 
infra § 142. 
: 13. Ark.—Clark vy. Moss, 11 Ark. 
36. 

Ky.—Doran v. Shaw, 3 T. B. Mon. 
ark Craddock yv. Craddock, 3 Litt. 


Me.—Cleaves v. Stockwell, 33 Me, 


341. 
N. J.—In re McCraven, (Ch.) 99 A 


619. 
gif ie eee v. Wallace, 9 Watts 


Tex.—Lott v. King, 79 Tex. 292, 
15 SW 2381; Trammell v. McDade, 29 
Tex. 360°" St: ‘Louis; ete, “R. Co. Vv. 
Matlock, (Civ. A.) 141 SW 1067; Mis- 
souri, etc., R. Co. v. Baker, 35 Tex. 
Civ. A. 542, 81 SW 67; Mayton v. 
Sonnefield, (Civ. A.) 48 SW 608. 

W. Va.—State v. Taylor, 57 W. Va. 
228, 50 SE 247. 

14. See Witnesses [40 Cyc 2427]. 

15. Trammell v. Hudmon, 86 Ala. 
472, 6 S. 4; St. Louis, ete, R. Co. -v. 
Stell, 87 Ark. 308, 112 SW 876; Bliss 
v. Shuman, 47 Me. 248; Chambers v. 
Hunt, 22 N23. L., 552. 


16. SBizzell v. Hill, (Tex. Civ. A.) 
37 SW 178. 
17. Clark v. Moss, 11 Ark._736, 


741; Turner v. Patterson, 5 Dana 
(Ky...) 292. 

“Teadtng interrogatories are only 
objectionable when they relate to 
some material point in the case; for 
questions, which are merely intro- 
ductory, and which, whether an- 
swered in the affirmative or negative, 
would not be conclusive on any of 
the points in the case, are not ob- 
jectionable under the above rule. 
There are also other qualifications of 
the rule arising out of the deport- 
ment of the witness, the peculiar 
character of the question propounded, 
the stage of the examination, &c., 
which must depend upon the peculiar 
circumstances of each case, and be 
applied under the sound discretion 
of the court, for, whilst the law on 
the one hand will not tolerate such 
promptings as may induce the wit- 
ness to give partial evidence, it will 
not on the other withhold any of the 
necessary facilities to enable the 
parties to elicit full and perfect an- 
swers touching any point at issue.” 
Clark v. Moss, supra. 

18. Birely v. Staley, 5 Gill & J. 
(Md.) 432, 25 AmD 303; Stiles v. 
Western R. Corp., 11 Metc. (Mass.) 
376; Payne v.. Benham, 16 ‘Tex, 
364 


19. Stiles v. Western R. Corp., 11 
Metc. (Mass.) 376. 

20. Bizzell v. Hill, (Tex. Civ. A.) 
87 SW 178. Compare Lee v. Stowe, 
57 Tex. 444 (holding that a judgment 
would not be reversed because one of 
defendants was permitted to answer 
a leading interrogatory addressed to 
him by plaintiff). 

21. International, ete., R. Co, v. 
Smith, (Tex. Civ. A.) 30 SW 501. 

[a] Leading cross-interrogatories. 
—Where the party taking out the 
commission declines to have the an- 
swers taken, and the adverse party 
does so, answers to leading cross- 
interrogatories will not be suppressed 


on objection. International, etc, R. 
SA v. Smith, (Tex. Civ. A.) 30 SW 
1a Ark.—Clark y. Moss, 11 Ark. 

: 49 Ga. 


3 poe ae eee v. Marshall, 


Ky.—Doran v. Shaw, 3 T. B. Mon. 
a Craddock y. Craddock, 3 Litt. 


jle—Cleaves vy. Stockwell, 33 Me. 


Pa.—Summers v. Wallace, 9 Watts 
abt Montgomery’s Est., 3 Brewst. 


Tex.—Lott v. King, 79 Tex. 292, 15 
SW 2381; Mathis v. Buford, 17 Tex. 
152; Payne v. Benham, 16 Tex. 364; 
St.. Louis, ete., R. Co. v. Matlock, 
(Civ. A.) 141 SW 1067; Missouri, etc., 
R. Co. v. Baker, 35 Tex. Civ. A. 542, 
81 SW 67. 

W. Va.—State v. Taylor, 57 W. Va. 
228, 50 SE 247. 

Ped oer oak atc v. Bew, 10 Ont, Pr. 

What are leading questions see 
Witnesses [40 Cye 2423-2426]. 

23. Objections on appeal see infra 
§§ 382, 383. 

24. Chambers v. Hunt, 22 N. J. L. 
552; Brewer v. Press Pub. Co., 20 
Misc. 509, 46 NYS 689. 

{a] Leading interrogatory. — Ob- 
jection that an interrogatory is lead- 
ing should be made on settlement of 
the interrogatories. Chambers _ v. 
Hunt, 22 N. J. L. 552. 

25. U. S.—Cocker v._ Franklin 
Hemp, etc., Co., 5 F. Cas. No. 2,930, 1 
Story 169. 

Ga.—MecWilliams v. McWilliams, 68 
Ga. 459; G. V. Gress Co. v. Berry, 2 
Ga. A. 207, 58 SE 384. 

Iowa.—Jones v. Smith, 6 Iowa 229; 
Keeny v. Chiles, 4 Greene 416. 

Me.—Polleys v. Ocean Ins. Co., 14 
Me. 141. 

Mass.—Akers v. Demond, 103 Mass. 
318; Adams v. Wadleigh, 10 Gray 
360; Potter v. Tyler, 2 Metc. 58; Al- 
len v. Babcock, 15 Pick. 56; Anony- 
mous, 2 Pick. 165; Potter vy. Leeds, 
1 Pick. 309. 

R. I.—Champlin v. Pawcatuck Val- 
ley, St.i.bt~., COnt+ 65), by: dey doe, San 


81. 

[a] Leading interrogatory. — No 
exception to a written interrogatory 
on the ground that it is leading can 
prevail, unless it is filed with the 
interrogatories before the issuing of 
the commission. G. V. Gress Co. v. 
Berry, 2 Ga. A. 207, 58 SE 384. 

{b] In Ontario, an application to 
strike out objectionable interroga- 
tories may be made before the issue 
of the commission to take evidence, 
Lockwood v. Bew, 10 Ont. Pr. 655. 

26. Canon v.. Green, 56 Fla. 211, 
212, 47 S 935. 
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sufficient time to allow the correction of the inter- 
rogatory if possible, or in any event before the 
Thus, as a general rule an ob- 
jection that an interrogatory is leading must be 
made prior to the trial,*® although there is author- 
But generally the foregoing 
rules do not apply to objections on the ground of 
the incompetency or irrelevancy of interrogatories 
or the answers thereto; objections going to the 


trial of the cause.?§ 


ity to the contrary.*° 


substance; and not merely to the 
ally be made on the trial.*+ 


Waiver by stipulation, Where the interrogatories 
are not settled by any officer of court, all objec- 
tions to their form may be waived by stipulation of 
the parties settling the interrogatories.*? 
press stipulation as to what exceptions are reserved 
waives all others,°* including even those based on 
the competency or relevancy of the evidence.*4 

[§ 143] C. Filing, Service, and Notice. Where 
so preseribed by rule or statute the interrogatories 
Failure to file cross-interrogatories 


must be filed.*® 


27. Cannon v. Kinney, 3 Del. 317. 
28. Ala.—Boshell v. Cunningham, 


76 S 937; Hurst v. Fitz Water Wheel, 


S 314; Creel v. 
41.8 780; Curtis 
217, 33'S ‘936; 


Cos aay Ata, "10, 12 
Keith, 148 Ala. 233, 
vy. Parker, 136 Ala. 
Alabama Nat. Bank v. Rivers, 116 
Ala. 1, 22 S 580, 67 AmSR 95; Ala- 
bama, etec., R. Co. v. Bailey, 112 Ala. 
167, 20 S 318; Louisville, etc., R. Co. 
v. ‘Halt, ‘91 “Ala. 112,°8 S 371,° 24 
AmSR 863; Walker v. Walker, 34 Ala. 
469; Wilkinson v. Moseley, 30 Ala. 
562; Townsend y. Jeffries, 24 Ala. 329; 
Olds y. Powell, 10 Ala. 393. 
Colo.—Love v. Tomlinson, 1 Colo. 


A. 516, 29 P 666. 
D. C.—Walker v. Warner, 31 App. 
76; Kelly Vv. Moore, 22 App: 9 [aft 


1596 U.S) 88," 25° SCt# 169, 49 “Deed. 
376 

Bib Seton vy. Green, 56 Fla. 211, 
47 S 935. 

Ga.—Richardson v. Roberts, 23 Ga. 
215 

Towa: Jones v. Smith, 6 Iowa 229. 

Md.—Jones v. Jones, 36 Md. 447; 
Smith vy, Cooke, 81 Md, 174, 100 AmD 
58. 

Mass.—Potter v. Tyler, 2 Metc. 58; 


Allen v. Babcock, 15 Pick. 56; Anony- 
mous, 2 Pick, 165; Potter v. Leeds, 1 
Pick. 309. 

N. Y.—Commercial Bank vy. Union 
Bank, 11 N. Y. 203. 

Pa.—Overton v. Tracey, 14 Serg. & 
R. 311; Strickler v. Todd, 10 Serg, 
& R. 63, 13 AmD 649. 

Tex._Marx v. Heidenheimer, 63 
Tex. 304. 

{a] Objection to the propriety of a 
general interrogatory should be made 
before the trial. Walker v. Warner, 
CL ADD. GOD, "Oo, 16; 

[b] Depositions read on former 
trial.—Interrogatories which have 
been read on a previous trial without 
exception to their execution cannot 
be excepted to ona subsequent trial. 
The failure, to except in the first in- 
stance is a waiver of the objection. 
Martin v. Monroe, 142 Ga. 807, 838 SE 
958: Thomas v. Kinsey, 8 Ga, 421. 

[e] Where grounds of objection 
are not apparent.—Although plaintiff 
did not file objections to interroga- 
tory to a witness, but filed cross- 
interrogatories, objection may be re- 
eeived thereafter where it did not 
appear until witness answered the 
interrogatory that he was makin 
the statements as to a question o 
fact not based on his own knowl- 


edge. Boshell v. Cunningham, (Ala.) 
76 S 987. 

{d] In Florida, objections to in- 
terrogatories must be assigned in 
writing. Canon v. Green, 56 Fla. 211, 
47 S 935. 

29. 


Del.—Cannon vy. Kinney, 3 nee, 


817; Goslin v. Cameron, 1 Del. 
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mission issues.3® 


form, may usu- 


of the filing of 


An ex- 


held that, after 


domicile of such 


Ga.—G. V. Gress Co. vy. Berry, 2 Ga. 
A. 207, 58 SH 384. 

Md,—Jones y. Jones, 36 Md. 447, 
11 AmR 505; Smith v. Cook, 31 Mad. 
174, 100 AmD 58. 

Mass.—Potter v. Tyler, 2 Mete. 58; 
Allen v. Babcock, 15 Pick, 56; Potter 
v. Leeds, 1 Pick. 309. 

Pa.—Overton v. Tracey, 14 Serg. & 
R, $11. 

Tex.—Mars_ v. 63 
Tex. 

And see infra § 207. 

30. Fleming v. Hollenback, 7 Barb. 


Heidenheimer, 


(ELV 271, 

31. See infra § 208. 

82. Morse v. Cloyes, 11 Barb. 
(N. Y.). 100. 

{a] Leading interrogatories, — 


Where interrcgatories are settled by 
the attorneys, and a stipulation to 
that effect is indorsed thereon, 
neither party can, at the trial, object 
to the reading of the depositions on 
the ground that the interrogatories 
are leading. Cope v. Sibley, 12 Barb. 
(CN, Y.) 521; Morse v. Cloyes, 11 Barb. 


(N. Y.) 100. 

33. Morse v. Cloyes, 11 Barb. 
(CN. Y.) 100. 

34. re v. Cloyes, 11 Barb. 
(CN. Y¥.) 16 

35. eueine tee v. Otis, 6 F. Cas. 
No. Naot 1 Gall. 166; Frevall v. 
Bache, 9 Cas. No. 5,118, 5 Cranch 


463; That Tennessee, éte., R. Co. v. 
Watson, 90 ety mn 7 S 818; Case v. 
Cushman, 1 Pa. 

[a] In District of Columbia.—In 
the circuit court of the District of 
Columbia it was the practice, follow- 
ing the law of Maryland, to file in- 
terrogatories ten days before the 
rule day, and if the opposite party 
did not file cross-interrogatories with- 
in five days thereafter, the commis- 
sion issued upon the order of the 
court or of a judge in vacation with- 
out notice of the motion, Frevall v. 
Bache, 9 F. Cas. No. 5,113, 5 Cranch 


463. 

tb] In British Columbia, an order 
for leave to deliver interrogatories 
may be made ex parte. Charles T. 
peiy Co. v. B. C. Market Co., 8 B. C. 


86. Hast Tennessee, etc., R, Co. v. 
Watson, 90 Ala. 41, S 818; Case v. 
Cushman, 1 Pa, 241. 

87. In Leggett v. Austin, 1 PaLJ 
R 310, 2 PaLJ 2 

38. AtiHtaEOD, io Attkisson, 17 Ala. 


256. 

39. Tollett v. Jones, 8 Rob. (La.) 
274; Cook v. Martin, 18 Miss. 379. 

ta] Acknowledgment of service 
of interrogatories waives the stat- 
utory FN Tollett v. Jones, 3 
Rob. (La.) 27 

[b] Wwedver’ of privilege of filing 


cross-interrogatories will dispense 


contempt is not entitled to notice.*8 
be made on the party or his counsel.** 
an absentee without counsel must be made at the 


_ [§§ 142-1438 


within the preseribed time will not cause their sup- 
pression if they are actually filed before the com- 


Where the party seeking the com- 


mission refuses to name his witnesses, the ‘court may 
direct him to do so, and enlarge the time of filing 
eross-interrogatories until a specified time after the 
names of the. witnesses are given.*? 
that after a decree pro confesso, it is not neces- 
sary that the interrogatories remain on file the time 
prescribed in other cases.*8 

Notice or service. 


It has been held 


Unless waived,®® due notice 
the interrogatories must be given 


to the adverse party,*® or service of the interroga- 
tories be made upon him,*! and in some jurisdictions 
service of notice of filing and of a copy of the in- 
terrogatories are both required.‘ 


But it has been 
a decree pro confesso, a party in 
Service may 

Service on 


absentee.*® Personal service of the 
with the necessity of notice under a 
statute providing that a commission 
to take the deposition of a nonresi- 
dent witness may issue, on filing a 
copy of the interrogatories and giv- 
ing the opposite party notice thereof 
ten days before the commission is to 


issue. Cook vy. Martin, 13 Miss. 379. 
40. Edwards v. Edwards, 142 Ala, 


267, 89 S 82; State v. Jones, 2, Del. 
393; Van Amringe v. Ellmaker, 4 Pa. 
281. But see Frevall vy. Bache, 9 F. 
Cas, No. 6,118, 6 Cranch C, C. 463 
(overruling an objection for lack of 
notice); Clay v. Kirkland, 4 Mart. 
(La.) 405 (holding that in Louisi- 
ana, prior to the adoption of: the 
code of procedure, notice of the filing 
of the interrogatories was unneces- 
sary). 

{a] Sufficiency of notice.—A com- 
mission issued contrary to a rule re- 
quiring fifteen days’ notice to file 
cross-interrogatories is of no valid- 
ity, where but fourteen days’ notice 
was given, thus depriving the ad- 
verse party of his full opportunity 
to file his cross-interrogatories. Van 
ee v. Ellmaker, 4 Pa. i 

[b] Where parties join in a com- 
mission, they must serve on each 
other copies of their direct interroga- 
tories simultaneously. Brush v. Van- 
denbergh, 1 Edw. (N. Y.) 649. 

[ce] Additional interrogatories.—A. 
direct interrogatory, added without 
notice to the other party after the 
interrogatories are crossed, will be 
disregarded. Stubbs v. Fleming, 92 
Ga. 354, 17 SH 935. 

Notice of application for commis- 
sion see supra Poo 
; aoe to take ae ouieintl see infra 

41. Rhoades v. Selin, 20 F. Cas, 
No. 11,740, 4 Wash. C,.C. 715; Saun- 
ders v. Erwin, 3 Miss. 7382.. But see 
Moore v. Willard, 30 S. C. 615, 9 SE 
278 (holding that the South Caro- 
lina act of 1888 did’ not require the 
interrogatories to be served). 

[a] Exhibits annexed to inter- 
rogatories' and filed in the clerk's of- 
fice need not be served. Dwight v. 
Richard, 5 La, Ann, 365. 

42. Malone vy. Robinson, 77 Ga, 
719; El Paso, ete, R. Co, v. Vizard, 
39 Tex. Civ. A. 534, 88 SW 457. 
aaa Attkisson v, Attkisson, 17 Ala. 


44, Huggins v. Carter, 7 Ala, 630; 
Hallock v. Caruthers, 5 Rob. (La.) 
190. See Lard v. Strother, 4 Rob. 
(La.) 95 (holding that, where defend- 
ants have an atterney of record with- 
in the jurisdiction of the court, ser- 
vice on a curator appointed In an 
attachment suit before issue joined 
is bad). 
bene Medley v. Wetzlar, 5 La, Ann, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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interrogatories on the witness is unnecessary.*® The 
service must be made in due time,** which must be 
shown by proper proofs.*® Proof of the service may 
be made by parol,*® and the sheriff’s return of 
service may be amended at the trial to conform 


to the fact.5° 


[§ 144] D. Settlement—1l. In General, 
the parties cannot agree on the interrogatories, it is 
usual for the dissatisfied party to object to them,°! 
and to have the objections passed on and the inter- 
rogatories settled by the proper ®? court or judge 
Due notice of the time and place of set- 
tlement must be given to the opposite party.°* The 
power of a judge to exclude interrogatories to be 
annexed to a commission to take a deposition should 
be sparingly exercised.®> Interrogatories should not 
be disallowed because the adverse party offers to ad- 
mit the facts intended to be elicited, where it is 
doubtful if the admission will benefit to the same 
Within» the scope of his 
functions in the matter of the settlement of inter- 


thereof.58 


extent as the evidence.®® 


rogatories the action of the judge 


46. Blanchin v. Pickett, 21 La. 
Ann. 680. 
47. Malone vy. Robinson, 77 Ga. 


719; Corgan v. Anderson, 30 Ill. 95; 
ace v. Sedgwick, 4 Gill (Md.) 
[a] Imsufficient notice.—Service, 
without filing, of a copy of the in- 
terrogatories on or about the day of 
sending off a foreign commission is 
not sufficient notice. Parker v. Sedg- 
wick, 4 Gill (Md.) 318. 

[b] Sufficient notice—(1) An in- 
terval of fourteen days, after the fil- 
ing of interrogatories in the clerk’s 
office, before the commission goes 
out, will be deemed notice enough to 
the other party to file cross-inter- 
rogatories. Hatton v. McClish, 6 Md. 
407. (2) Where notice was given to 
the adverse party on the same day, 
but after the filing of the interroga- 
tories, and then ten full days were 
allowed before the issuing of the 
commission to take testimony, there 
was a sufficient compliance with the 
code provision that a copy of the 
interrogatories must be served on 
the opposite party with a notice of 
the time of filing, and that the orig- 
inal interrogatories shall then be filed 


and remain in the office for ten 
aay Malone v. Robinson, 77 Ga. 
729. 

48. Corgan v. Anderson, 30 III. 


95 (holding that an affidavit that a 
copy of the interrogatories. was given 
to the adverse party ten days before 
a specified date does not show that it 
was so given ten days prior to suing 
pele dedimus, as required by stat- 
ute). 

49. Purner v. Piercy, 40 Md. 212, 
17 AmR 591; Thompson vy. Herring, 
27 Tex. 282. 

50. Miller v. New Orleans Canal, 
etc., Co., 8 Rob. (la.) 236. 

51. Cocker v. Franklin Hemp, etce., 
Co., 5 F. Cas. No. 2,930, 1 Story 169; 
caer v. Babcock, 15 Pick. (Mass.) 


52. Erwin v. Voorhees, 26 Barb. 
(N. Y.) 127 (holding that a county 
judge has no authority to allow and 
settle interrogatories for a commis- 
sion in an action pending in the su- 
preme court). 

53. Cocker v. Franklin Hemp, ete., 
Co., 5 F. Cas. No. 2,930, 1 Story 169; 
Uline v. New York Cent., etc., R. Co., 
79 N. Y. 175, 58 AmR 123; Brewer v. 
He aa Pub. Co., 20 Mise. 509, 46 NYS 
[a] Reference to master.—The in- 
terrogatories may be referred to a 
master in chancery to be settled by 
him, subject to the ultimate review 
of the court. Cocker v. Franklin 
Hemp, ete., Co., 5 F. Cas. No. 2,930, 
1 Story 169. 

[b] Order of settlement. — The 


~ he 


DEPOSITIONS 


Where 


thereon.®® 


will not be dis- 


court’s indorsement on the commis- 
sion that the interrogatories annexed 
thereto have been duly allowed, is 
sufficient. Halleran v. Field, 23 
Wend. (N. Y.) 38. 

[ec] Order of resettlement.—See 
Brewer v. Press Pub. Co., 20: Misc. 
509, 46 NYS 639 (giving the form). 

54. Cannon v. Kinney, 3 Del. 817; 
Cronkhite v. Mills, 76 Mich. 669, 43 
NW 679; Krauss v. Hallbeimer, 29 
NYS 1106, 23 NYCivProc 317; Hobart 
v. Jones, 5 Wash. 385, 31. P 879. 

[a] Reason for rule-—Where in- 
terrogatories are excepted to, notice 
of the exceptions must be given in 
order that the party filing the inter- 
rogatories may correct them if he 
sees fit, or abide the result of an 
objection at the trial. Cannon v. Kin- 
ney, 8 Del. 317. 

{b] Hour of settlement.—It is im- 
proper to settle interrogatories prior 
to the hour’appointed in the notice, 
Cronkhite v. Mills, 76 Mich. 669, 438 
NW .679. 

{c] Form of notice of settlement 
of interrogatories see Cronkhite v. 
Mills, 76 Mich. 669, 43 NW 679. 

RA Se of interrogatories see supra 


55. Uline v. New York Cent., ete., 
en 79 N. Y. 175, 68 AmR 123 
note, 


5 Thorp v. Riley, 56 N. Y. Super. 
254, 8 NYS 547. 

57. Maremont, etc., Co, 
ree hs le Gr gen ete,, Co., 194 Ill. 


fa] Bule applied.—Where  inter- 
rogatories required answers not only 
as to the times and places of inter- 
views between representatives of 
plaintiff and defendant, but also all 
that was said thereat, a ruling of a 
justice of the municipal court of Chi- 
cago that only the questions as to 
the times and places of such inter- 
views need be answered was held not 
an abuse of discretion under the Mu- 
nicipal Court Act § 32. _Maremont, 
ete,,. Co. v. Schwarzschild, ete., Co., 
194 Ill, A. 619. 


Vv. 


A. 


58. Trammell v. Hudmon, 86 Ala. 
472, 6S 4. 
59. Herbst v. Keystone Driller Co., 


158 App. Div. 5038, 1438 NYS. 748; 
Treadwell v. Greene, 89 App. Div. 60, 
85 NYS 318; Walton v. Godwin, 54 
Hun 387, 7 NYS 926; Wilcox v. Dodge, 
53 Hun 565, 6 NYS 3868, 23 AbbNCas 
209, 17 CivProc 248; Thorp v. Riley, 
56 N. Y. Super. 254, 83 NYS 547; Mac- 
donald v. Garrison, 2 Hilt, (N. Y.) 
510, 9 AbbPr 178; Matter of Smith, 80 
Mise. 628, 142 NYS 151; Hemenway 
v. Knudson, 21 NYS 679; Dent v. St. 
Francis Friars. Minor Soc, 16 NYS 
684; Gilpin v. Appleby, 18 NYS 394, 
20 NYCivProc 91; Gilpin y. Daly, 12 
NYS 448, 20 NYCivProc 91; Toronto 


[§ 146] E. Annexing to Commission. 
the examination is required to be had on interroga- 
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turbed in the absence of abuse of his discretion.®* 
The failure of the court to rule upon objections 
made by defendant to interrogatories is not error 
of which he ean complain, where all grounds of 
objection upon which he was entitled to rely were 
passed upon when the answers of the witness were 
offered in evidence.®s 

[§ 145] 2. Matters Considered. On settling in- 
terrogatories only their materiality and pertinenecy 
to the issue will be regarded.®? 
interrogatory is manifestly improper or impertinent, 
it should be allowed in the settlement, subject to 
objections at the trial.°° 
disallow impertinent questions;®* but pertineney in 
this connection has relation to how the interroga- 
tory may seem on the trial and not to how it seems 
at the time of the settlement.®* 
direct interrogatories are stricken, it is proper also 
to strike the answers to cross-interrogatories based 


Unless a proposed 


It is the judge’s duty to 


Where answers to 


Where 


Industrial Exhib. Assoc. v. Houston, 
9 Ont. L. 627, 5 OntWR 4938. 

[a] The sufficiency of the answer 
as a defense will not be considered. 
Thorp v. Riley, 56 N. ¥. Super. 254, 
3 NYS 547, 

[b] Matters of form.—The court 
cannot strike for matters of form. 
It might be best for proponent to al- 
ter them on objection, but he cannot 
be forced to do so. Small v. Nairn, 
13 Q. B. 840, 66 ECL 840, 116 Reprint 


1484; Toronto Industrial Exhibition 
Assoc. vy. Houston, 9 Ont. L. 527, 5 
OntWR 498. 


60. Cocker v. Franklin Hemp, ete., 
Co., 5 W. Cas, No. 2,930, 1 Story 169; 
Wanamaker v. Megraw, 168 N. Y. 125, 
61 NE 112, 82 NYCivProc 206; Uline v. 
New. York Cent., etc., R. Co., 79.N. Y. 


175,.58 AmR 123; Spurr v. Hmpire 
State Surety Co., 122 App. Div. 449, 
106 NYS 1009; Wilcox v.. Dodge, 53 


Hun 565, 6 NYS 868, 28 AbbNCas 209, 
17 NYCivProc 248; Matter of -Smith, 
80 Misc. .628, 142 NYS (155; Fry v. 
Manhattan Trust Co., 2 Mise, 520, 22 
NYS 386, 23 NYCivProc. 98 [aff 4 
Misc. 611 mem, 24 NYS 573] (a mo- 
tion to disallow certain direct inter- 
rogatories); Yorke’s Est., 5 Pa. Dist. 
264,18 Pa. Co. 176;..MceMurdy yw, 


settling cross-interroga- 
tories, the judge has not the discre- 
tion which he can exercise on an 
examination at a trial, and must al- 
low all pertinent questions, although 
at the trial he might in his disecre- 
tion, exclude them. Uline v. New 
York Cent., etc, R, Ca, 79 N. Y. 
58 AmR 128. 

[b] Questions as to transactions 
with decedent.—It is not a ground 
for disallowing interrogatories that 
the evidence sought to be elicited is 
within a statutory inhibition relative 
to evidence of personal transactions 
with a deceased person, ete, inas- 
much as something may occur at the 
trial to render the evidence admis- 
sible, or it may not then be objected 
to. Wilcox v. Dodge, 53 Hun 565, 6 
NYS 368, 28 AbbNCas 209, 17 NYCiv 
Proce 248. 

{c] A leading interrogatory will 
not be stricken. Fleming vy. Hollen- 
back, 7 Barb. (N. Y.) 271. 

61. Matter of Hernandez, 158 App. 
Div. 815, 144 NYS 150; Walton v. God- 
win, 54 Hun 3887, 7 NYS 926; Matter 
of Smith, 80 Misc. 628, 142 NYS 151; 
Dent v. St. Francis Friars Minor Soe,, 
16 NYS 684, 

62. y v. Manhattan Trust Co., 2 
Mise. 620, 22 NYS 386, 23 NYCivProc 
98 [foll Uline v. New York Cent.,, ete., 
R. Co.,. 79 N. ¥, 1757, 

6s. Stepp v. ational l., 
Assoc., 87 S. C. 417, 16 SE 134, 


ete., 
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tories they should accompany the commission. 
has been held that the accidental omission to annex 
eross-interrogatories, due to the fact that they were 
filed in the wrong office, does not require suppres- 
sion of the deposition;®> but the contrary has been 
held where the cross-interrogatories were filed in 
the proper office prior to the issue of the commis- 


DEPOSITIONS 
It 


nexed.®§ 


sion, although not within the prescribed time.*® 
XVI. NOTICE OF TAKING DEPOSITIONS 


[§ 147] 


ity of a deposition.®® 


evidence therein contained.‘ 


64 Stone v. Stillwell, 23 Ark. 444; 
Case v. Cushman, 1 Pa. 241; Sparks 
v. Taylor, (Civ.. A.) 87 SW 740 [rev 
on other grounds 99 Tex. 411, 90 SW 
485, 6 LRANS 3881]. 

{a] Originals or copies. — Al- 
though it may be required that the 
original interrogatories should be an- 
nexed to the commission, the fact 
that copies are annexed and the orig- 
inals permitted to remain on file will 
not be deemed prejudicial. Stone v. 
Stillwell, 23 Ark. 444. 

65. 
391. 

66. 

67. 


“68. Glenn y. Hunt, 


Darling y. Darling, 8 Ont. Pr. 


Case v. Cushman, 1 Pa. 241. 
McKinney y. O’Connor, 26 Tex. 


120 Mo. 330, 
25 SW 181. 


69. U. S.—Walsh vy. Rogers, 13 
How. 283, 14 L. ed. 147; In re Auto- 
mobile Co-op. Assoc., 222 Fed. 345; 
Henning v. Boyle, 112 Fed. 397; Green 
v. Compagnia Generale, etc., 82 Fed. 
490 [aff 102 Fed. 650, 42 CCA 580]; 
The Argo, 1 F. Cas. No. 517, 2 Gall. 
314 [aff 2 Wheat. 287, 4 L. ed.. 241]; 
Goodhue v. Bartlett, 10 F. Cas. No. 
5,538, 5 McLean 186; Rhoades v. Selin, 
20 F: Cas. No. 11,740, 4-Wash. C, C. 
715 [aff 20 F. Cas. No. 11,744, 2 
Blatchf. 113]; Zantzinger v. Weight- 
man, 30 F. Cas. No. 18,202, 2 Cranch 
CHG. 478. 

Ala.—Barfield v. South Highland 
Infirmary, 191 Ala. 553, 68 S 30; Ed- 
wards v. Edwards, 142 Ala. 267, 39 S 
82; Wilkinson v. Wilkinson, 133 Ala. 
381, 32 S 124; Garnett v. Yoe, 17 Ala. 
74; Lesne v. Pomphrey, 4 Ala. 77. 

Alaska.—Dunbar v. De Groff, 1 
Alaska 25. 

Cal.—Attwood v. Fricot, 17 Cal. 37, 
76 AmD 567; Ellis v. Jaszynsky, 5 
Cal. 444; McCann y. Beach, 2 Cal. 32; 
McCann v. Beach, 2 Cal. 25. 

Canal Zone.—Morales v. Panama 
Banking Co., 2 Canal Zone 296. 

Pcs i Wiese i vy. Carruthers, 1 Colo. 

Conn.—McPhelemy v. McPhelemy, 
78 Conn. 180, 61 A 477. 

Ga.—Wright v. Sparks, 127 Ga. 365, 
56 SE 442. 

Ind.—Carpenter v. Dame, 10 Ind. 
125; Black v. Marsh, 31 Ind. ‘<A. 53, 
67_ NE 201. 

Kan.—Case v. Huey, 26 Kan. 553. 

Ky.—Starett v. Chesapeake, ete., R. 
Co., 110 SW 282, 33 KyL 309; Ken- 
tucky Union Co. v. Lovely, 110 Ky. 
295, 61 SW 272, 22 KyL 1742; John- 
son v. Beauchamp, 5 Dana 70; Thorne 
v. Haley, 1 Dana _ 268; Renwick Vv. 
Willoughby, 2 A. K. Marsh. 22: Hen- 
derson v. Howard, 1 A. K. Marsh. 26; 
Ogden v. Ogden, 10 Ky. Op. 578. 

La.—Derigny’s Suce., 128 La. 853, 
55 S 552; Honor Co. vis Stevedores’ 
Benev. Assoc., 114 La. 361, 38 S 271; 
Thibodeaux v. Thibodeaux, 112 La. 
906, 36 S 800; Underwood v. Lacapere, 
10 La. Ann, 766; Bowman v. Flowers, 
2 Mart. N. S. 267; Robertson v. Lucas, 
1 Mart. N. S. 187, 


A. Necessity. In the great majority of 
cases the giving of notice is essential to the valid- 
Depositions may be taken ex 
parte where no notice is required by statute,’® but 
such depositions will always be serutinized closely, 
and no presumptions will be indulged in favor of the 
Some of the instances 
in which ex parte depositions have been sanctioned 


Singery, 2 Harr. 


abies —Faunce v. Gray, 21 Pick. 
243; Davis  v. Allen, 14 Pick. 313; 
Bryant v. Com., 9 Pick. 485; Anony- 
mous, 3 Pick. 14; Coffin v. Abbot, 7 
Mass 252; Daniels v. Bullard, Quincy 
41, 

Mich.—Brown y. Watson, 66 Mich. 
223, 33 NW 493. 

Miss.—Long v. Griffith, 113 Miss. 
659, 74 S 613; Illinois Cent. R. Co. v. 
Peel, 110. Miss.. 712, 70 S 887; Gor- 
don v. Warfield, 74 Miss. 553, 21 S 
151; Daily v. Johnson, 48 Miss. 246; 
Pickett v. Ford, 5 Miss. 246; Gordon 
vy. Watkins, Sm. & M. Ch. 37. 

Mo.—Burnett v. Prince, 272 Mo. 
68, 197 SW 241; Ex p. Whicker, 187 
Mo. A. 96, 173 SW 38; Front Rank 
orere Range Co. v. Jeffers, 79 Mo. A. 


it. 

Nebr.—State v. Omaha El. Co., 75 
Nebr. 637, 106 NW 979, 110 NW ee 
N. H.—Deming v. Foster, 42 N. 
aone Cater v. McDaniel, 21 N. ta 
tin J.—Wilson v. Cornell, 4 N. J. L. 

N. Y.—Brooks v. Schultz, 28 N. Y. 
Super. 656, 3 AbbPrNS 124. 

Oh.—Lattier v. Lattier, 5 Oh. 538; 
Houpt v. Houpt, Wright ‘156. 

Pa.—Castor’s Est., 16 Pa. Dist. 352. 

Porto Rico.—Kuinlam v. Meléndez, 
6 Porto Rico 231. 

S. C.—Henderson v. Williams, 57 
S. C. 1, 35 SE 261; Gooday v. Corlies, 
32.8. Cy Tak99 

Tex.— Millikin vy. Smoot, 71 Tex. 
759, 12 SW 59, 10 AmSR 813; Thom- 
son v. Hubbard, 22 Tex. Civ. A. 101, 
53 SW 841; Ft. Worth Live-Stock 
Commn. Co. v. Hitson, (Civ. A.) 46 
SW 915; Lumpkin v. Minor, (Civ. A.) 
46 SW 66; Gilbough v. Stahl Bldg. 
Co., 16 Tex. Civ, A..448, 41 SW 535; 
re ied v. Wooldridge, (Civ. A.) 36 SW 

Vt.—Gilman vy. Hoosac Tunnel, etc., 
R. Co., 98 A 982; Ferguson v. Morrill, 
Brayt. 40, 

Va.—Unis v. Charlton, 12 Gratt. (53 
Va.) 484; Stubbs v. Burwell, 2 Hen. 
& M. (12 Va.) 536; Collins v. Lowry, 
2 Wash. (2 Va.) 75. 

W. Va.—A. C. Fulmer Coal Co. v. 
Morgantown, etc., R. Co., 57 W. Va. 
470, 50 SE 606. 

Wis.—Sika Vv. Chicago, etc., R, Co., 
21 Wis. 370. 

Eng.—Loveden v. Milford, 4 Bro. 


Ma. Cl eb Vv. 
& J. 455. 


Ch. 540, 29 Reprint 1031; Cholmon- 
deley v. Clinton, 2 Meriv. 81, 35 Re- 
print 871. 


Man.—Holmes vy. Canadian Pac. R. 
Co., 5 Man. 346. 

[a] Depositions at instance of 
chancellor.—Notice to plaintiff is 
necessary, although the depositions 
are taken in divorce proceedings at 
the instance of the chancellor after 
a decree pro confesso has been en- 
tered. Wilkinson v. Wilkinson, 133 
Ala. 381, 32 S 124. 

[b] Demand for notice.—That the 
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Where a commission duly issued on notice does not 
embrace cross-interrogatories, it will be presumed 
that none were filed and their absence does not in- 
validate the deposition.® 
the only authority necessary to empower the com- 
missioner to act, no interrogatories need be an- 


Where the commission is 


are where there is urgent necessity for dispensing 
with notice,”? or where defendant has made de- 
fault and a decree pro confesso has been entered.‘ 
Under some of the early statutes no notice was nec- 
essary where the witness resided more than a cer- 
tain distanee from the court in which the depositions 
were to be used;** but this practice seems now to be 
obsolete in point of principle and necessity, and 


written demand for notice was ad- 
dressed to plaintiff in another suit 
and to her attorneys, who were, how- 
ever, the same attorneys who ap- 
peared in both cases, was imma- 
terial, where the notice was attached 
to and filed with the cross-interroga- 
tories, and in view of the fact that 
the notice demanded was given by 
such attorneys. Pullman Co. v. Jor- 
dan, 218 Fed. 573, 134 CCA 301. 

{c] Death of commissioner.— 
Where a magistrate before whom 
depositions were to have been taken 
dies, the party desiring the testimony 
may give further notice to his ad- 
versary of the death of the magis- 
trate, and that the examination of 
the witnesses will take place before 
another magistrate at the same place 
and hour, and to whom the docket 
and papers of the deceased magis- 
trate have been transferred. Phelps 
Vins¥ OULDS, a. Ly oats 

Cross references: 

Notice of pephea tion for commission 

see supra § 9 
Notice of filing of interrogatories see 

supra § 143. 

Notice of order for commission see 

supra § 110. 

Objections see infra § 148. 

S.—Patapsco Ins. Co. Vv. 
Southgate, 5 Pet. 604, 8 L. ed. 243 
{overr Evans vy. Hettick, 8 F. Cas. 
No. 4,562, 3 Wash. C. Cc. 408 (aff 7 
Wheat. 453, 5 L. ed. 496)]; Frevall 
v. Bache, 9 F. Cas. No. 5,113, 5 Cranch 
Cc. C, 463 

Ala.—Moore v. Heineke, 119 Ala. 
627, 24 S 374; Wisdom v. Reeves, 110 
Ala. 418, 18 S 13. 

La.—Hall v. Acklen, 9 La. Ann. 219; 
Gasquet v. Johnson, 1 La. 425. 

Me.—Goodwin vy. Mussey, 4 Me. 88. 

Miss.—Gordon y. Watkins, Sm. & 
M...Ch, 37. 

Mere erat dee v. Webster, 11 Vt. 
576, 34 AmD 70 

71. Allen v. Blunt, 1 F. Cas. No. 
217; 2 Woodb. & M. 121. 

72. Walsh v. Rogers, 13 How. 
(U._S.) 283, 14 L. ed. 147; DeBrito 
v. Hillel, L. R. 15 Eq. 213 (refusing 
to order depositions taken abroad to 
be stricken from the files because 
they were taken without notice). 

Johnson v. Porterfield, 150 Ala. 
532, 438 S 228; Jordan v. Jordan, 17 
Ala. 466; Planters’, etc., Bank v. Wal- 
ker, 7 Ala. 926; Brooke v. Berry, 2 
Gill (Md.) 838; Oliver v. Palmer, i1 
Gill & J. (Md.) 426. 

74. Dick v. Runnels, 5 
CURSES.) Zoey 12; 7 Ls ...60-.. 26; .; Alien acy. 
Blunt, 1 F. Cas. No. 217, 2 Woodb. & 
M. 121; Merrill v. Dawson, 17 F. Cas. 
No. 9,469, Hempst. 563 [aff 11 How. 
375, 13 L. ed. 736]; Miller v. Young, 
17-FB. Cas. No, 95596; .2) Cranch: Cb: 
53; Fowler v. Norton, 2 Root (Conn.) 
25; Hillyard v. Nichols, 1 Root 
(Conn.) 493; Killingsworth v. Goshen, 
1 Root (Conn.) 480; Williams v. 
Fitch, 1 Root (Conn.) 316; Moses v. 


How. 


Gunn, 1 Root (Conn.) 307; Johnson y, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 147-148] 


has long since been so declared.7® 
the party giving notice to take a deposition to ap- 
pear his adversary cannot take testimony without 


himself giving notice,?® but where 
the designated time and place but 


the deposition, it may be taken by the adverse party 
‘Failure to give notice of 
the execution of a commission is not eured by ex- 
tending the time of execution to enable notice to 
It has been held that no special notice 


without further notice. 


be given.7® 
is necessary where interrogatories 


and the adverse party has received notice of the ap- 


plication for the commission."® 
Under a notice entitled in two 


Foot, Kirby (Conn.) 283; Nichols v. 
Hillyer, Kirby (Conn.) 219; Whiting 
v. Jewell, Kirby (Conn.) 1. 

75. Walsh v. Rogers, 13 How. 
(U. S.) 283, 14 L. ed. 147. 

76. Hosch Lumber Co. v. Weeks, 
123 Ga. 336, 51 SE 439. 


ais Crabb Ve Orth, (loo. cms. tay 32] 
NE 711. 
dan Parker v. Hayes, 23 N. J. Eq. 


79. O'Neill v. Henderson, 15 Ark. 
235, 60 AmD 568. 


80. Laithe v. McDonald, 7 Kan. 
254. See also infra § 378. 
81. Williams vy. Gilchrist, 3 Bibb 


(Ky.) 49; Unis v. Charlton, 12 Gratt. 
(53 Va.) 484; Steinkeller v. Newton, 
9 C. & P. 318, 88 ECL 190; Fitzgerald 
v. Fitzgerald, 3 Swab. & Tr. 397 [aff 
3 Swab. & Tr. 400]. See also Battle 
v. Cape Fear Lumber Co., 80 S. CGC. 
273, 61 SE 441 (holding that when 
the question of lack of notice is 
raised it should be decided as a mat- 
ter preliminary to the admission of 
the deposition, and that the certifi- 
cate of the officer that the deposition 
was taken according to the notice re- 
turned with the deposition is not con- 
clusive on the point). 

82. . S—Buddicum vy. Kirk, 3 
Cranch 293, 2. L. ed. 444. 

Ala.—Cornelius v. Partain, 39 Ala, 


473; McGill v. Monette, 37 Ala. 49; 
D, C.—Welch vy. Lynch, 30 A 122 
Ill.— Rockford, ete., R. Co. v. Mc- 

lan, 45 Ill. 145; Koedt v. Josephsen, 

158 Tll. A. 388; Kuhl v. aanols Staats 
Ind.—Voorhees v. een 61 Ind. 

A. 690, 112 NH 826; Lewis v. Guthrie, 
Iowa.—Ostenson v. Severson, 126 

Iowa.197, 101 NW 789; Pilmer v. 

Iowa 321. 

Ky.—Beatty v. Thompson, 66 SW 
Mich.—Palms_ v. Richardson, 51 

Mich. 84, 16 NW 248. 

14 SW 714; Holman vy. Bachus, 73 Mo. 

49; State v. Dunn, 60 Mo 

eee 124 NW 161. 

C.—Ivey v. Bossemer Cotton 
Okl.—Trower v. Roberts, 30 Okl. 

215, 120 P 617. 

562, 72 A 1093. 

Tenn, aideerets v. Gaut, (Ch. A.) 57 
Tex. are v. May, 57 Tex. 255; 

Kottwitz v. Bagby, 16 Tex. 656; Mis- 

A.) 166 SW 34; Houston, etec., R. Co. 

v. Lacy, (Civ. A.) 153 SW 414. 

Va.) 484. 
Wis.—Cayouette v. Emil T. Rad- 

NW _ 204; Notre Dame du Lac Univ. 

Vv. Shanks, 40 Wis. 352. 

28 Ter J. 

Exch. 208; Cazenove v. Vaughan, 

M. & S. 4, 105 Reprint 2. 

‘Where the notice is not de- 
nied to have been received by the 


Hudson vy. Howlett, 32 Ala. 478. 
Kinley, 64 Ill. 338; Winslow v. New- 
Zeitung Co., 20 Ill. A. 65 
(A.) 111 NE 455. 
Des Moines Branch State Bank, 16 
884, 23 Kyl 1850 
Mo.—Bell_v. Jamison, 102 Mo. 71, 
Nebr.—Yeardsley v. Blake, 85 Nebr. 
Mills, 143 N. 6 189, 55 SE 613. 
R. I.—Williams v. Smith, 29 R. I. 
SW 1 
souri, etc., R. Co. v. Browning, (Civ. 
Va.—Unis v. Charlton, 12 Gratt. (53 
dant Brewing Co., 136 Wis. 634, 118 
Eng.—Whyte v. Hallett, ’ 
[a] 
party entitled to it, the court will 
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On failure of 


he is present at 
declines to take 


have been filed 
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deposition cannot be taken unless both cases are 
between the same parties on the same matter.®° 

[§ 148] B. Objections and Waiver. 
contrary practice has been indulged,*+ as a general 
rule objections that no notice or only an insufficient 
notice was given must be made before the deposition 
is offered in evidence at the trial.®? 
notice will generally result where the party appears 
and participates in the taking of the deposition,®* as 
by objeeting to questions ** or to the competency of 
the witness,®> or by consenting to a continuance.’® 
Objection on account of lack of legal notice cannot 


While a 


A waiver of 


be made after appearance and cross-examination 87 


distinct cases a 


not look into the manner or form 
in which it was given. Reese v. 
Beck, 24 Ala. 651; Milton v. Rowland, 
11 Ala. 732. 

reich aka fe generally see infra §§ 


380-38 

83. *y, S.—Howard v._ Stillwell, 
Ste. Mra: CO, 139 1 Us Ss. LOO, BE sct 
500, 35 L. ed. 147; Bird v. Halsey, 87 
Fed. 671. 

Ark.—Pine Bluff, etc., R. Co. v. Mc- 
Caskill, 88 Ark. 177, 114 SW_ 208; 
Caldwell v. McVicar, 9 Ark. 418. 

Cal.—Kelly v. Ning Yung Benev. 
Assoc., 2 Cal. A. 460, 84 P 321. 
ba re aol ot v. Ward, 42 Ill. A. 


Tove Montae v. McKee, 10 Iowa 
107; Nevan v. Roup, 8 Iowa 207. 
oye Gasauet v. Johnson, 1 La. 

Md.—Real Est. Trust Co. vy. Union 
Trust Co., 102 Md. 41, 61 A 228. 
apuse Sawa v. Cargill, 24 Miss. 


R. I.—Williams v. Smith, 29 R. I. 
562, 72 A 1093. 
wy -—In re Turner, 71 Vt. 382, 45 A 

{a] Evidence of participation.— 
A statement at the foot of a deposi- 
tion, thus: “To all of which testi- 
mony, the said James McVicar, by 
James Yell, his attorney, objected as 
being illegal: Attest, H. Scull, J. P.,” 
was held to be an extra-official act 
of the justice, and to furnish no evi- 
dence of such an appearance as con- 
stituted a waiver of notiee. Cald- 
well v. MeVicar, 9 Ark. 418, 422. 
_ [b] On appeal.—An alleged error 
in overruling an exception to a depo- 
sition for want of sufficient notice 
cannot be considered on appeal when 
it does not appear from the officer’s 
certificate or otherwise that the par- 
ty excepting was not present at the 
taking. Bailey v. Nichols, 8 KyL 64. 

[ec] In Ohio Code Civ. Proce, § 313, 
providing that a party cannot testify 
in the action unless his adversary 
have notice of his intention to do so, 
cannot be invoked against the deposi- 
tion of a party taken in-the presence 
of his adversary, although the ad- 
versary was not legally notified. 
Brown v. A Raft of Timber, 1 Handy 
18, 12 Oh. Dec. (Reprint) 1. 

84. Caldwell v. MecVicar, 9 Ark. 
418; Miller v. McDonald, 13 Wis. 673. 


Pte Caldwell v. MecVicar, 9 Ark. 
7am In re Turner, 71 Vt, 382, 45 A 


87. U. S.—Buddicum v. Kirk, 3 
Cranch 298, 2 L. ed. 444; Dinsmore v. 
Maroney, 4 ¥F. Cas. No. 3,920, 4 
Blatchf. 416. 

Ala.—Potts v. Coleman, 86 Ala. 94, 
5 S 780; Aicardi v. Strang, 88 Ala. 
326; Rogers v. Wilson, Minor 407, 12 
AmD 61. 
wae .—Caldwell v. McVicar, 9 Ark. 


Cal.—Jones v. Love, 9 Cal. 68. 
Colo.—Ryan v. Peo., 21 Colo. 119, 
40 P 755. 
Ha eg er enns County v. Bledsoe, 12 
Ind.—Long v. Straus, 124 Ind. 84, 
24 NE 664; Doe v. Brown, 8 Blackf. 
443; Connersville v. Wadleigh, 7 
Blackf. 102, 41 AmD 214; Voorhees 


by attorney §* or duly authorized agent.8° The same 


ae Cragin, 61 Ind. A. 690, 112 NE 


aa —Mumma v. McKee, 10 Iowa 
107; Nevan v. Roup, 8 Iowa 207. 
Ky.—Beatty v. Thompson, 66 SW 
384, 23 KyL 1850; Brooks v. Clay, 2 
Bibb 499; Talbot v. Bradford, 2 Bibb 
316; Bailey v. Nichols, 8 KyL 64. 
Me.—George v. Nichols, 32 Me. 179; 
Crooker y. Appleton, 25 Me. 131. 
Md.—Waters v. Waters, 35 Md. 531. 


Minn.—Waldron v. St. Paul, 33 
Minn. 87, 22 NW 4. 
gquliss—Ragan v. Cargill, 24 Miss. 

Mo.—Seymour vy. Farrell, 51 Mo. 


95; Goodfellow v. Landis, 36 Mo. 168; 
Tayon v. Ladew, 33 Mo. 205. 
oe J.—Newell v. Bassett, 33 N. J. Le 

N. Y.—Rushmore v. Hall, 12 Abb 
Pr 420; Wait v. Whitney, 7 Cow. 69; 
Jackson v. Kent, 7 Cow. 59; Charru- 
aud v. Charruaud, 3 Hdw. 273. 

N. C.—Erwin v. Bailey, 123 N. C. 
628, 31 SE 844; Kea v. Robeson, 39 
N.C. 427. 

Oh.—Brown y. A Raft of Timber, 
1 Handy 13, 12 Oh. Dee. (Reprint) 1. 

Pa.—McCormick vy. Irwin, 35 Pa. 
111;, American. Ins. Co. v. Francia, 
9 Pa. 390; Porter yv. Johnston, 2 
Yeates 92. 4 
Fc he I.—Kelton vy. Montaut, 2 R. I. 


S. D.—Babcock v. Ormsby, 18 S. D. 
358, 100 NW 759; Bem v. Bem, 4 S. D. 
138, 55 NW 1102. 

Wis.—Benham v. Purdy, 48 Wis. 
99, 4 NW 1383; Cameron v. Cameron, 
15 Wis. 1, 82 AmD 652; Miller v. Mc- 
Donald, 13 Wis. 673. 

But see Hunt v. Lowell Gas Light 
Co., 1 Allen (Mass.) 343 (holding that 
a party may appear and object on 
account of lack of notice, and then, 
after expressly reserving his objec- 
tion, may cross-examine without in- 
curring a waiver). 

88. Ark.—Pine Bluff, ete., R. Co. 
v. McCaskill, 88 Ark. 177, 114 SW 208. 

Cal.—Bollinger v. Bollinger, 153 
Cal. 190, 94 P 770; Kelly v. Ning 
ae Beney. Assoc., 2 Cal. A. 460, 84 
2 

Colo.—Ryan v. Peo., 21 Colo. 119, 
40 P 775. 

Md.—Real Est. Trust Co. v. Union 
Trust Co., 102 Md. 41, 61 A 228. 

Miss.—Hunt v. Crane, 33 Miss. 669, 
69 AmD 381. 

Mo.—Crenshaw v. Pacific Mut. L. 
Ins. Co., 71 Mo. A. 42. 

Va.—Latham v. Latham, 30 Gratt. 
(71 Va.) 307. 

[a] Criminal cases.—Defects in 
the manner of issuing or serving 
notice of the taking of a deposition 
to be used on a criminal trial, as 
provided by Acts (1889) p 475 is 2, 
are waived when the attorney tor 
the accused appears and subjects the 
witness to a searching cross-exami- 
nation, although the accused himself 
elects to stay away. Ryan v. Peo., 
21 Colo. 119, 40 P_775. 


89. Taylor v. Whiting, 4 T. B. 
Mon. (Ky.) 364; Barnet v. School 
Directors, 6 Watts & Si). (Pa), 46% 


Bedford v. Ingram, 5 Hayw. (Tenn.) 
155; McNew v. Rogers, 1 Tenn. Cas. 
17, ‘Thomps. Cas. 32. 

{a] Proof of agency.—Where there 
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rule prevails where the party propounds cross-inter- 
rogatories,?° or is given an opportunity to do so.% 
Notice may be waived by agreement, or stipulation.°? 
By reading in evidence a deposition taken and re- 
turned into court by the adverse party, the reader 
admits notice and waives all objections to it,°* and 
where depositions taken by one party and filed in 
court are read by the other party they may be read 
by the party who took them on a second trial with- 
out proof that notice was given of the taking.®* 

Who may object. Parties who have been notified 
cannot take advantage of lack of notice to other 
parties,°> particularly adverse parties.°® 

[§ 149] C. Form and Requisites—1. In Gen- 
eral. The notice should be in substantial compli- 
ance with the requirements of statutes or rules pre- 
seribing it.°? Thus a statutory requirement of writ- 
ten notice cannot be dispensed: with by order of 
court,®* although in the absence of statutory pro- 
vision or rule of the court to the contrary a verbal 
notice has been held sufficient when the fact of no- 
tice is not denied.®® Unless required by statute or 
court rule,! the notice need not state the reason for 
taking the deposition,? the time when the court in 
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which the cause is pending is to be held,* the ma- 
teriality of the witness’ testimony where the fact 
appears on the face of the deposition,* or the nature 
and kind of evidence deponents will be ealled on to 
give,° nor invite the opposite party to cross-examine 
the witnesses;* and the copy served need not be 
verified or attested.’ The notice must be properly 
directed. Actual notice is usually equivalent to 
formal notice. Service on the solicitor of a copy 
of the examiner’s appointment for the examination 
of a party is a sufficient notice to the solicitor.1° 
The general notice of a commissioner appointed to 
take an account," or to adjust, settle, and report 
matters referred to him, is sufficient notice of dep- 
ositions taken by him in reference to such mat- 
ters.12 Where the parties have the right to take 
depositions without any application to or assistance 
from the court, the party giving the notice takes 
the risk of having it suppressed for insufficiency; 
the court has no power to vacate or modify it.§ 

[§ 150] 2. Identification of Cause. The notice 
should identify the action or suit in which the testi- 
mony is to be taken.1* But only reasonable cer- 
tainty is required, and if the notice does not mis- 


is no proof that the adversary had 
notice of the taking of a deposition 
the fact that a person styled an 
agent asked the witness a question 
will not dispense with notice, as such 
person might have acted without au- 


thority. Taylor v. Whiting, 4 T. B. 
Mon. (Ky.) 364. 
[b] Commissioner as agent.— 


Where a justice of the peace before 
whom a deposition is taken, at the 
request of a party, puts questions to 
the witness, such party cannot after- 
ward complain of a want of notice. 
Barnet v. School Directors, 6 Watts 
& S. (Pa.) 46. 

[ec] Coparty as agent.—A deposi- 
_tion under a rule of court, taken 
without notice, is inadmissible, al- 
though a party interested, but with- 
out authority from the other defend- 
ants in the cause, attended and cross- 
examined the witness. Vincent v. 
Huff, 4 Serg. & R. (Pa.) 298. 

Peat Bradford v. Cooper, 1 La. Ann. 

91. U. S.—Merrill v. Dawson, 17 
F. Cas. No. 9,469, Hempst. 563 [aff 
11 How. 375, 13 L. ed. 736]. 

Ala.—Moore v. Heineke, 119 Ala. 
627, 24 S 374; Wisdom v. Reeves, 110 
Ala. 418, 18 S 13. 

La.—De Renzes v. His Wife, 115 
La. 675, 39 S 805, 2 LRANS 1089, 5 
AnnCas 893. 
bean are eee v. Sedgwick, 5 Md. 

Tenn.—Shea v. Maby, 1 Lea 319. 

92. Cal.—Consolidated Lumber Co. 
v. Maryland Fidelity, Co., 161 
Cal, 39%, 139 P 506. 

Tll.— Rockford Wholesale Grocery 
Co. v. Stevenson, 65 Ill. A. 609; Wil- 
kinson v. Ward, 42 Ill. A. 541. 

Ca onry Bae tats v. Phillips, 59 Ind. 
o 

Mich.—French v. Canada Routhers 
R. Co., 42 Mich. 64, 3 NW 25 

Nebr.—Union Pae--R:"Co, 'v. "Mhompe 
son, 75 Nebr. 464, 106 NW 598. 
ayy Bene, v;.. Granby, 48) Wt 

{a] Deposition previously taken. 
An agreement or stipulation that 
depositions previously taken may be 
used is a waiver. Wilkinson v. 
Ward, 42 Till. A. 541. 

938. Devinny v. Jelly, Tapp. tee 
159; Williams v. Smith, 29 R. 
562, 72 A 1093 (holding that, aike 
the guardian of plaintiff was pres- 
ent at the taking of the deposition of 
plaintiff and made no objection, and 
at the trial, prosecuted by him in his 
representative capacity after plain- 
tiff’'s death, offered the deposition in 
evidence, the defect due to want of 


ete., 


notice to him of the taking thereof 
was remedied). 

94. Collier v, Jeffries, 3 N. C. 400. 

95. Williams v. Smith, 29 R. I. 
562, 72 A 1098; Silverman v. Greaser, 
27-W. Va. 550. 

[a] Iustration.—In a suit against 
a husband and wife to set aside as 
fraudulent a deed made by the hus- 
band to the wife, the wife cannot 
object to depositions taken on notice 
to her on the ground that notice was 
not also given to her husband.  Sil- 
verman v. Greaser, 27 W. Va. 550. 


sees Carpenter v. Dame, 10 Ind. 
97. Me.—Dorrance v. Hutchinson, 


22 Me. 357. 

Mich.—Hamilton v. Macey Co., 195 
Mich. 747, 162 NW 289. 

Miss.—National Surety Co. v. 
Rieves, 112 Miss. 747, 73 S 732. 

N. H.—wWhipple v. idee hae 43 
N. H. 235; Deming v. Foster, 42 N. H. 
165; Carter v. McDaniel, 21 N. H. 231. 

Pa. .—Alexander v. Alexander, 5 Pa. 


Vt.—Marcy v. Merrifield, 52 Vt. 
606; Brintnall v. Saratoga, ete, R. 
Co., 32 Vt. 665. 

[a] Forms of notice of taking 
depositions see Sandels & H. Dig. 
(Ark.) 16381; Bullitt Civ. Code (Ky. 
1895) p 723; Rev. St. (Me. 1883) ¢ 
107 § 9; Campau v. Dewey, 9 Mich. 
381; Payne v. Cowan, Sm. & M. Ch. 
(Miss.) 26. 

[b] Copy of rule.—Where a rule 
of court prescribes that notice of 
taking depositions shall have a copy 
of the rule to take the deposition af- 
fixed, if such copy is not affixed to 
the notice the deposition cannot be 
on Alexander vy. Alexander, 5 Pa. 

[ec] In proceedings under the 
Workmen’s Compensation Act tech- 
nicalities must be ignored so far as 
possible, but nevertheless a _ notice 
to take depositions must substantial- 
ly comply with the statutes and the 
rules of the Industrial Accident 
Roard. Hamilton v. Macey Co., 195 
Mich. 747, 162 NW 289. 

Waiver see supra § 148. 

98. Deming v. Foster, 42 N. H. 
165; Cater v. McDaniel. 21 N. H. 231. 
ager Milton v. Rowland, 11 Ala. 
1. See statutory provisions. 

[a] In Colorado (1) an affidavit 
of grounds must be served when the 
deposition is taken on notice. Mack- 
ey v. Briggs, 16 Colo. 143, 26 P 131. 
(2) Depositions of witnesses resid- 
ing in the state, but outside the 
county where the case is tried, may 


be taken under a dedimus with in- 
terrogatories, without service of an 
affidavit of grounds, in the same 
manner as the testimony of a wit- 
ness residing out of the state, the 
provisions concerning depositions on 
notice having no application. Mackey 
v. Briggs, supra. 

2. U.S. v. Louisville, etc., R. Co., 
18 Fed. 480; De Butts v. McCulloch, 
prec Cas. No. 3,718, 1 Cranch C. C, 

Grounds for taking Bo Sow pan see 
supra §§ 13-20, 84-87. 

3. tae Falls Mfg. Co. v. Mathes, 
5 N. 574. 

4. Tanecenaene Dryer Co. v. Liv- 
ermore Fdy., etc., Co., 60 Ill, A. 390. 


5. McPhelemy v. McPhelemy, 78 
Conn. 180, 61 A 477. 
6. Bussard v. Catalino, 4 F. Cas. 


No. 2,228, 2°Cranch GC. °C. 421. 

7. Colton v. Rupert, 60 Mich. 318, 
27 NW 520; El Paso, ete., R. Co. v. 
Vizard, 39 Tex. Civ. A. 534, 88 SW 
457. But see Campau v. Dewey, 9 
Mich. 381 (holding that under the 
Statute then in force the copy must 
be verified). 

Adams v. Easton, 6 Watts 
(Pa.) 456 (holding that a deposition 
taken on behalf of plaintiff on a no- 
tice directed by mistake to “plain- 
tiff’ or his attorney, although served 
on defendant in interest, cannot be 
read). 

9. Nelson v. Woodruff, 1 Black 
(U. S.) 156, 17 L. ed. 97. But see 
Thomas v. Clagett, 2 Harr. & M. 
(Md.) 172 (holding that depositions 
taken without notice cannot be read, 
notwithstanding it is shown that the 
opposite party had actual notice and 
attended the examination). 

Waiver by attendance and partici- 
pation see supra § 148. 

10. Fowler yv. Boulton, 12 Grant 
Ch. (U._C.)/ 437. 

11. Miller v. Cox, 38 W. Va. 747, 
18 SE 960. 

12. Geiser Mfg. Co. v. Chewning, 
52 W. Va. 523, 44 SE 193. 

13. Kline v. Liverpool, etc., Ins. 
Co., 184 Fed. 969. Contra Audiffren 
Refrigerating Mach. Co. vy. General 
Electric Co., 245 Fed. 783 (where it 
was suggested that the court in 
Kline v. Liverpool, ete., Ins. Co., su- 
pra, did not intend to hold that the 
court had no power to vacate the 
notice, but merely disapproved of the 
exercise of such power, and refused, 
1a iv discretion, to exercise it.) 


Ky.—Moore v. Shannon, 137 
Ky. mty 126 SW 136. 
Mo.—Burnett v. Prince, 


272 Mo. 
68, 197 SW 241. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber , 


§§ 150-151] 


lead it is sufficient.25 | 


cause.?+ 


of notice.?% 


Accordingly a misstatement 
of the venue may be ** but is not necessarily fatal,** 
and the same is true of an insuflicient statement of 
the venue '§ or the failure to designate it by name.*® 
The parties must be designated. 20 
party receiving the notice is not misled, the notice 
is not vitiated by the incorrect entitling of the 
Acknowledgment of service of the notice 
will not confer jurisdiction on the commissioner to 
take depositions in an action filed at a place dif- 
ferent from that mentioned in the notice;?? nor 
will such jurisdiction be conferred eyen by a waiver 
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But where the 


and only one is 


[§ 151] 3. Names and Residences of Witnesses. 


; a: H.—Bundy v. Hyde, 50 N. H. 
16. 
a N. C.—Owens v. Kinsley, 51 N. C. 

8. 

W. Va.—Bowyer v. Knapp, 15 W. 
Va. 277. 

{a] Appearance and cross-exami- 
nation.—A party who attended and 
examined the witnesses cannot com 
plain that the notice entitled the 
cause incorrectly. Erwin vy. Bailey, 


123 N. C. 628, 31 SE 844. And see 
generally supra § 148. 

15. Moore y. Shannon, 137 Ky. 
604, 126 SW 136; Bundy v. Hyde, 


50 N. H. 116; Owens v. Kinsly, 51 
* C. 38; Bowyer v. Knapp, 15 W. Va. 


77. 

[a]. Notice held sufficient.—A no- 
tice to take a deposition, which gives 
the name of the court, the title of 
the pending action, the name of the 
witness, and which specifies that he 
is a witness for plaintiff in the cause, 
and which is addressed to defendant, 
is sufficient against an objection that 
it did not state in what court the 
deposition was to be read, or on 
whose behalf it was to be read. 
Moore v. Shannon, 137 Ky. 604, 126 
SW 136. 

[b] Description of the cause of 
action is not necessary where the 
court and the names of the parties 
are given. Bundy v. Hyde, 50 N. H 

{c] The time of holding the court 
in which the action is pending need 
not be stated. Great Falls Mfg. Co. 
v. Mathes, 5 N. H. 574. 

16. Burnett v. Prince, 272 Mo. 68, 
197 SW 241 (venue laid in one city 
and action pending in another); Boy- 
er v. Knapp, 15 W. Va. 277 (venue 
laid in one county and action pending 
in another). 

17. Gormley v. Bunyan, 138 U.S. 
623, 11 SCt 453, 34 L, ed. 1086 (hold- 
ing’ that a notice to take depositions 
in a suit pending in a federal circuit 
court which correctly stated the title 
of the case and the name of the court, 
but laid the venue in the state and 
county, instead of in the district, 
did not vitiate the deposition). 

18. Davis v. Settle, 43 W. Va. 17, 
26 SE 557 (holding that a notice to 
take a deposition within the state is 
sufficient, although it states the 
county in which the suit is pending 
only). 

19. Owens v. Kinsey, 51 N. C. 38 
(holding that a notice that the depo- 
sition would be taken to be read “in 
a case now pending in the Superior 
Court of law for the said county, 
wherein I am plaintiff and you are 
defendant” without specifically des- 
ignating the county is_ sufficient, in 
the absence of any evidence of the 
pendency of any other suit). 

20. Ballou v. Tilton, 52 N. H. 605; 
Kingsbury v. Smith, 13.N. H. 109; 
Cales v. Miller, 8 Gratt. (49 Va.) 6; 
Bowyer v. Knapp, 15 W, Va. 277. 

21. U. S.—Meade v. Keane, 16 F. 
Cas. No. 9,373, 3 Cranch C. C. 51 [aff 
3 Pet. 1, 7 L. ed. 581). 

Cal. —Mills v. Dunlap, 3 Cal. 94. 
D. C.—Claxton v. Adams, 8 D. 
496. ‘ 
11l.—Merchants’ pee ait Transp. 

Co. v. Leysor, 89 Til. 43. 

Kan.—Sparks v. Sparks, 51 Kan. 


\ Y: 


195, 32 PB 892. 

ea Ky.— Noland v. Shepherd, 2 Ky. Op. 
Md.—Matthews v. Dare, 20 Md. 248. 
Mass.—McLellan y. Fuller, 220 

opera 494, 108 NE 180, AnnCasi917B 


oN H.—Ballou v. Tilton, 52 N. H. 


N. C.—Erwin v. Bailey, 123 N. C. 
628, 31 SE 844. 
Tex.—Missouri, ete, R. Co. v. 
Neaves, 60 Tex. Civ. A. 305, 127 SW 
1090 (eaving off part of corporate 
name in copy of precept). 
Vt.—Stephens v. Joyal, 45 Vt. 325. 
Va.—Norfolk Southern R. Co. v. 
Norfolk Truckers’ Exch., 118 Va. 650, 


.88 SE 318. 


Ont.—Fowler vy. Boulton, 12 Grant 
Ch. (U. C.) 487 (holding that the 


| parties’ names need not appear in 


full). 

[a]. Knowledge of adverse coun- 
sel.—Where counsel for the adverse 
party knew inferentially the case re- 
ferred to, and was informed of the 
witness to be examined, and signified 
his intention to be present, the no- 
tice is sufficient. Matthews vy. Dare, 
20 Md. 248. 

[b] Where the notice is entitled 
in the cause, it is no objection that 
the names of the parties are not 
again set forth in either the notice 
or the caption. Claxton v. Adams, 8 
D. C. 496; Sparks v. Sparks, 51 Kan. 
195, 32 P 892. 

[ec] Misspelling of the objector’s 
name is harmless where the notice is 
served on him and he attends and 
takes part in the examination. Mc- 
Lellan v. Fuller, 220 Mass, 494, 108 
NE 180, AnnCasi917B 1. 

[d] In an action against a per- 
sonal representative the failure to 
describe the action as against him as 
such representative will not invali- 
nes depeettion. Ballou y. Tilton, 


[e] In an action by an infant a/| 


notice stating the action to be one 
“in which the plaintiff sues by his 
guardian,” naming him, is sufficient. 
Kingsbury v. Smith, 13-N. H. 109. 

22. Burnett v. Prince, 272 Mo. 68, 
197 SW 241. 

23. Burnett v. Prince, 272 Mo. 68, 
197 SW_ 241. 

24. Neeley v. Harris, Tapp. (Oh.) 
209; Dietrich v. Dr. Koch Vegetable 
Tea Co., (Okl.) 156 P 188. And see 
Brown v. A Raft of Timber, 1 Handy 
13, 12 Oh. Dee. (Reprint) 1 (holding 
that, since removal of the disability 
of parties by Code § 310 [Rev. St. 
§ 5242], is, by Code § 313 [Rev. St. § 
5242], conditioned on the service of 
notice on the adverse party of in- 
tention to testify, the deposition of 
a party cannot be taken under a no- 
tice to take the depositions of ‘“di- 
vers witnesses”). Compare In re Au- 
tomobile Co-op. Assoc., 222 Fed. 345 
(intimating that the Ohio statute re- 
quired the names of witnesses to be 
given). 

5. S—lIn re Automobile Co- 
op. Assoc., 222 Fed. 345. 

Iowa.—Strayer v. Wilson, 54 Iowa 
565, 7 NW 7; _Pilmer v. Des Moines 
Branch State Bank, 16 Iowa 321. 

La.—Flower v. Downs, 12 Rob. 101. 

Md.—Hartman v. Thompson, 


[18 C.J.], 663 


Under some statutes the notice need not specify the 
names of the witnesses to be examined,?* but under 
others the rule is otherwise,?° it having been held 
that such requirement will be implied from the re- 
quirement of notice.*® But errors in naming the wit- 
nesses will be disregarded where the opposite party 
was not misled or prejudiced thereby.?* 
to take the depositions of a named witness and 
“‘others’’ has been held sufficient,?> although the un- 
named witnesses are the only ones examined.®® 
deposition will not be vitiated by the fact that the 
notice calls for the examination of several witnesses 


A notice 
A 


examined.®° In some jurisdictions 


Md. 389, 65 A 117, 118 AmSR 422, 10 
AnnCas 92. 

Mass.—Minot v. Bridgewater, 
Mans 492; Barnes v. Ball, 1 
‘ 


Wabash, 
54 Mich. 91, 19 NW 761. 
D.—Ashe Vv. Beasley,, 6 N., D. 
191, 69 NW 188 
Or.—Wheeler yv. Burekhardat, 34 Or. 
ES 56 P 644. 


15 
Mass. 


Mich.—Patterson v. 


etc., 
R...Co.; 


. I—Stern v. Chagnon, 39 R. I. 
567, 99 A 592. 
Tenn.—Robertson v. Campbell, 1 
Overt. 172 
Tex:—Galveston, ,,etc.,. R: | Cons. 
Morris, 94 Tex. 505, 61 SW 709. 
Vt—Marecy v. Merrifield, 52 Vt. 


606. 

Wash.—Donaldson y. 
54 Wash. 19, 102 P 879. 

[a] Description of witnesses.—A 
notice not naming the witnesses, but 
describing them as “acting tellers 
or cashiers,” etc., is insufficient. Pil- 
mer vy. Des Moines Branch State 
Bank, 16 Iowa 321. 

{b] In federal courts—Where a 
deposition was taken to be used in a 
federal court on a ground not per- 
mitted by the code of the state in 
which the action was pending, it 
was taken under Rev. St. § 863, and 
the notice must state the name of 
the witness. In re Automobile Co- 
op. Assoc., 222 Fed. 345. 

Designation in commission see su- 
pra §§ 122-124. 

Execution of commission see infra 


Winningham, 


In re Automobile Co.-op. As- 

222. Fed. 345; Stern y. Chagnon, 
567, 99 A 592. 
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27. Kan.—Sparks  v. 
Ky.—Taylor v. Shemwell, 4 B. Mon. 
575; May vy. Russell, 1 T. B. Mon. 223. 


Md.—Abramson Vv. Horner, 115 Md. 


Sparks, 


re, 80 A 907. 

Y.—Blackett v. Laimbeer, 1 
Sanat, Ch. 366. 
ao C.—Ellmore v. Mills, 2 N. C. 
59. 


_ Pa.—Sample v. Robb, 16 Pa. 305. 
Tex\—-Galveston, efe. R. Co. v. 
Morris, 94 Tex. 505, 61 SW 709 [aft 
(Civ. A.) 60 SW 813]. 
ether can v. Bennett, 6 Wis. 


fal Substitution of the commis- 
sioner’s name for that of the wit- 
ness is not fatal where the name of 
the witness was correctly given in 
the’ interrogatories and rule served 
with the notice. Eastman v. Bennett, 
6 Wis, 232. 

[b] Variance held fatal—Where 
the depositions of J. T. Longley, Jon- 
athan S. Potter, S. Orren Tyrrell, and 
A. H. Berlin were taken under notice 
to take those of J. T. Langley, John 
Potter, Ode Terrell, and G. Berlin, 
the variance was held to be fatal. 
Harlan v. Richmond, 108 Iowa 161, 
78 NW_ 809. 

28. Independent Dryer Co. vy. Liv- 
ermore Fdy., etc., Co., 60 Til. - Ad 
390: Mumma v. McKee, 10 Towa 107; 
In re Rawlins, 170 N. C. 58, 86 SE 
794; McDugald v. Smith, 33 N. C. 576: 


og McDugald v. Smith, 33 N. C. 
576. 
30. Hall v. Connell, 3 Y¥. & C. 


104{| Exch. 528, 160 Reprint 811. 
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the notice must state the residence of the witness,” 
but in others this is not required.” The object of 
such a requirement is to guard against surprise and 
to enable the adverse party to ascertain the char- 
acter of the witnesses and their connection with the 
matter in controversy.”* Where, therefore, it is 
clear that no harm has been done by errors in desig- 
nating the residence of a witness the deposition will 
not be exeluded,** 

Waiver of objection. Appearance and participa- 
tion in the taking of the deposition waives objec- 
tions as to the designation of witnesses.#” 

[§ 152] 4. Designation of Officer.” In some of 
the states the citation or notice must specify the 
magistrate or other officer before whom the depo- 
sition is to be taken,’7 but in others this is not 
necessary, and, in the federal courts, where the 
notice gays that the deposition will be taken before 
a certain notary public or some other officer author- 
ized by law to take depositions, it may be taken 
before another notary.” It has been held that the 
first names of the magistrate may be designated by 
initials,“ and that even their omission is not neces- 
sarily fatal,4* It has also been held that a slight 
misspelling of the officer’s name will not vitiate the 
deposition,’ and the same has been held of failure 
to state the residence of the officer.4* A. deposition 
taken before an officer named is good under a notice 

21. Widelity Mut, 1 
Harris, (Tex, Civ, et 40 BW 3417) (Oh.) 209, 
Semmens v, Walters, 55 Wis, 675, 14 Gormle: 


39, 
NW 689, 624, 11 rial 464, 
{a] Indorsement on interrogato-~ 40. 


dence of the witness on the hack of 
the interrogatories served ia a suUbe 


ris, (Tex, Civ, A.) 40 BW 441, 
322, Ways v, Borders, 6 Ill, 46. 620, 
[4] Monresidence,—The notice 44, Vatterson 
need only presumptively show that} 201, 
the witness is a nonresident of 46, U, B—Kn 


ing, Toledo, ete, K, Co, v, Baddeley, 
64 Til, 19, 6 AmR 71, 
83. Blackett v. Laimbeer, 1 Bandf.| 11 Ala, 732. 


Ch, ON, ¥.) 466; Stern v, Chagnon, Atki-=-Caldwell v, MeVicar, 9 Ark, | La, 676, 39 8 806, 2 
39 FR. TL 667, 99 A 692, 414; Humphries v MeCraw, 9 Ark, 
a4, Blackett v. Laimbeer, 1 Bandf,| 91; Harris v, All, 


Ch, CN, Y,) 666, 
36, Gartside Coal Co, v, Maxwell,| Ark, 864, 

20 Wed, 147; Southern Kansas HH, Co, Il——Zinser Vv. 

v, Robbing, 44 Kan. 146, 26 P 118;| Dist. 176 Mil, 

Sonnenborn v, Mouthern &k, Co.,, wh Tl, A, 672, 

8. C, 602, 44 BE 77, 


tion taken in the absence of the ope|7 Kyl ob, 
posing party, «4 short distance from 
the place stated in the notice, will 
not be suppressed, where it appears| Mich, 747, 
that on the same day the counsel for 


consent of all t 
opened, and the witness recalled and| Jeffers, 79 Mo, 
cross-examined, Southern Kansas I, 
Co, VY, on bag Ab Kan, 146, 24 # 114, | G04" 

Objectio an to 
aoe anes o's 144, 214, 


Designation of oflicen in com- N, O5-Bedell v 


mission sec supra N..0, 


a7, Mich Parailton v, piacey C0,, 


19h Mich, 747, 162 NW 24 Vi 
N, H,--Clough y. Boe 6 rae i, Time of eFeonhcs 
504; Kingsbury y. Smith, 14 N, 109, | 866 ine § LAB 


Ore~Wheeler ¥, Wurcunecdt’ a4 


Pa-—Kellum v, Smith, 49 Pa, 241; Alives 
VieChase v, Watson, 7h Vt, B46, 


{6 A 10; Davis v, Davis, 44 Vt, Og! 
BL, Sohnisbury v, Goodenough, 44 Vt, 


eld 11 te 
44 AmD 20h, 


Cale-Lucas v, Tichardson, 64 Cal, 


RN lastléer”ah notice to) G14, 10 1) 184, 
ta, 7 Pil Jong before “any justice Th 
of the peace” of a designated county 
is irregular, Carmalt v, Post, #@ 
Watts (ia,) 406, 

189 Ga, bab, 


ind, A, % 
28. Park v, ZEN are, 


DEPOSITIONS 


Assoa, ¥.|77 BE 922; Neeley v, Harris, Tapp. 


v, Bunyan, 138 U, B, 
44 Ls ed, 1046, Mich, 747, 162 N 
Barber ¥, Hennett, 64 Vt. 476, 
rlesz-—An indorsement of the resi~ Aes 261, 566 Amik 566, 
Kellum v, Srnith, 39 Pa, 241, 
42° Sloan v. Hunter, 66 8, C 386, | 604; 
stantial compliance with the stat-| 34 8M 664, 76 AmsnR bb1, 109, 
ute, Fidelity Mut, L, Assoc v, Hare 43. Hayburn v. 


Central town TT, N, 
Co, 74 lowa 637, 66 NW. 606, 44 NWN, C, 


Vv. Wilkinson, 1438 age, infra af 146, 
Ala, 641, 32.9124; Milton v. Khowland, ay, Hee in 


Chicago Sanitary | the adverse 
A, 9; Lewis vy, Wish, 40| rogatorios will be sufficient notice of 


Ky.= ~May v, Ttusasell, 1 UT B, Mon, ao. ry v, 
{a] Witness recalled —A depost-| 224; Crown v, Louisville, otc, I. Co., | 446, 


50, 
LieeDoane v, Varrow, 9 Mart, 222.) 18 Wed, 4 
Aish rem liten an Mi 
162 NW 4% 


Mo=Benton. v, criti, 2 Mo, 1048; 
the opposing part appeared and by|In re Green, 126 Mo, 
i¢ deposition was| 604: Front Rank Hae ‘Tange Co, Vv. | Mon, ‘er fe 303, Gormpare Shafter v. 


tee Clough v. Bowman, 16 N, HL, | #26 
Kingsbury vy. Amith, 16 IN. He) was Sivited and the attorney of the 
notice generally Loy} Shepherd v, Thompson, 4 N, H,| party taking the deposition wrote 


Pee Caerialt Vv. Post, #4 Watte 406, | an 
Miller v, ruin, - 14 Vt, 144.) he would take other depositions on 


104, 
y Tapce Re ‘y. Williamson, 17 5A, 
Or, 604, 66 P 644, wall. Bu6 41 1, od, 070, 
Ae ier Vv, Wilkinson, 148) Co, v. Pederson, 6 
Carmalt v, Post, 4 Watts 406, Ala. 881, gh** 


ArleHaris Vv. Will, 7 Ark, 462, Mon. 931, 


‘Lewis v, Wish, 40 Tl, A. #72. 
Inid.—Itodman v, Kel lly, Hy ind. v7 
(ameeer papist phy {0, 
12 N10 41 
Kye “Groner v Gano, 1 Tibb 267, 
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that the deposition will be taken before such 
gon without i tape him by his official title.“ 

[§ 153] 65 me and Place of Taking—a. In 
General, The notice must specify the time *® and 
the place of taking the deposition,“ and a deposi- 
tion taken at a time other than that specified will 
not be received.” Jt has been held, however, that 
no notice need be given of the place of taking dep- 
ositions when opportunity is afforded to file eross- 
interrogatories.” An agreement to change the place 
of taking a deposition may be shown by the certifi- 
cate of the justice of the peace before ve it was 
taken,*” 

The federal courts will pursue the pric of the 
state courts in which they are sitting with reference 
to notice of time and place of taking depositions.°° 

{§ 154] b. Sufficiency as to Time. Where the 
time specified allows the adverse party reasonable 
and proper opportunity to attend,®! the notice is not 
invalidated by the fact that it is not dated,” or 
because no particular hour is stated,°* or because 
the time designated is between stated hours of a 
particular day or date."* It has been held that 
a notice is sufficient which states that the deposition 
will be taken on several or successive days,” or on 
alternate days.” On the other hand it has been 
held that if it names several successive days the 
deposition can be taken only on the first one 
Lia, Tig ai wae yr Thibodeaux, 


112 La. 906, 36.8 8 
Mich.Hamilton ve Macey Co., 195 
NW 289. 


Mo.—In re areal 126 Mo, A, 309, 
103 BW 608, 

N, IClough v. Bowman, 15 N, U1. 
Kingsbury v. Smith, 13 N. He 
pug om aushion v. Lester, 2 
Burekhardt, 34 


Va—Hunter v, Buleher, 6 Rand, 


Or. “Wheeler v. 


v. Hubbard, 60 T.| Or, 504, b6 P 644, 


P ode ¥v, Williameon,| (26 Vo.) 126, 16 AmD 73%, 
the county where the action is pend+|17 Wall, 646, 21 , 
Alipee'W ilicinson 


6d, 670, Place of HY er Las of commission 


tra rs 1B. 

48. De kKenzes v. His Wife, 115 
2 LRANS 1089, 
Annus $93, Seo Liaw v, Scott, 

1 Ark,’ 462, 46| arr, & J. (Md) 43% (holding thae 


Amb 200; Keardon ¥, Warrington, 7 | the service of copies of the interroga- 


tories in sufficient time to enable 
arty to file cross-inter- 


the time and place of Its execution). 
oleman, 1 Grant, (Pa.) 


De fi Vv, Louisville, ete, BR, Co, 


aaey Co, 19h 61, soo Tithe § 164, 
64. Hweiltzer y. Meese, 6 Binn, 
(Fe) 600, 
809, 104 sw 54, McGinley v, McLaughlin, 2 1. 


ery Spring ‘Co. (Mich.) 166 NW 
holding that where the hour 


the attorney for the adverse party 
Miate Wank, 12) that the deposition would be used 
only on & motion to reopen the case 

(hat if the case were Faohened 


of comminsion | tho Lyte the depositions could 


not be ren 
Mwoeltzer v, Meese, 6 Binn. 
(Va) HOO; J. LL Pane Throshing Mach, 
8, D. 140, 60 NW 
Milton v. ftow=| 747. 
66. Ky.—Thomas ¥. Davia, 7 B. 
C—Slartia v, Peterson, 4 N, C, 
464; Hidge v. Lewis, 1 N, CO, bod. 
VaPhiipl vy. Bowen, 2 2 Pa. 20. 
he ee th v, Cooke, 1 Overt, 


, Ayer, idl Vane Kingheloe v. Kincheloo, 11 
Wy 
hoore 4; ) Stumphreys, a9. ve 


fl, “6. Si 


tte ng 


Vor later cases, developments and ‘changes in the Taw Ae 566 cumuln { five. ‘Annotations, wi ANG title, pige age and note number. 


EEE eee 


§§ 154-159] 


named,°’ and that if two or more days are named 
and it is stated that the deposition will be taken 
on any one of them the notice is wholly bad.®’ The 
better rule would seem to be that the notice must 
state that if not completed on the day named the 
taking will continue at the same place and between 
the same hours from day to day until completed.” 
Failure to give reasonable notice will not be ground 
for suppressing the deposition if the opposite party 
was not prejudiced thereby.®? 

[§ 155] c. Sufficiency as to Place. The general 
rule is that the place of taking the deposition is 
sufficiently designated if it ean readily be aseer- 
tained or identified and it does not appear that the 
party notified was misled," but that where the no- 
tice on its face is calculated to mislead if, is bad.®* 
The office or address where the deposition is to be 
taken should be given,"* but a mistake in this re- 
gard is not fatal where the adverse party was not 
misled.“ The designation of the place of business 
of a party where the witnesses ate employed. is 
sufficient where it, does not appear that the other 
party will be prejudiced.*® 

Waiver of objection. Insufficiency of the desig- 
nation of the place where the deposition will be 
taken is waived by consent to the place of tak- 
ing.“ Where a party appears at the time and 
place designated in the notice and consents that the 
depositions may be taken at another place, he can- 
not afterward object that they were not taken at 
the place designated,” 


Marsh. (Ky.) 54; Kennedy v, Alexan- 
der, 2 N. C, 26. 

57. Jordan v. Hazard, 10 Ala. 221; 
Ulmer v. Austell, 9 Port. (Ala,) 167. 

58. Caldwell v. MeVicar, 9 Ark. 
418; Humphries v. McCraw, 9 Ark, 
91; Reardon vy. Farrington, 7 Ark. 
364 


200— 


Walnut 


3 Adjournments see infra $4 
02 


DEPOSITIONS 


[a] IMustrations—(1) A 
(lon taken at the office of W CS, 727 
Street, on 
that it would be taken at 
of H CS, 276 Walnut Street, will be 
suppressed. Indiana Baptist Pub, Co, 
v. Ayer, 84 Ind. A, 284, 72 NW 161, 
(2) Where the notice stated the place 
as “the offiee of Squire Moore,” and 


[18 C. J.] 


[§ 156] 6. Nature of Deposition. A notice of 
the taking of a deposition de bene esse need not 
specifically state that it is to be so taken,®® if it 
contains enough to show that fact.®® But a notice 
that depositions will be taken conditionally is bad, 
where such depositions are taken absolutely,’? ag in 
chancery cases.“ Under a rule or notice to take 
depositions de bene esse, depositions cannot be taken 
to be read absolutely.” 

[§ 157] 7. Signature and Date. Generally the 
notice should be signed" and dated; but where 
the adverse party is not prejudiced the deposition 
will not be rejected because of the omission of 
the attorney’s signature’ or of irregularities in 
the signing.” The notice may be signed by the 
party’s attorney."" Objection that a citation is not 
signed by the commissioner as such is waived by 
attendance,” 

[§ 158] D, By Whom Given. The practice is 
not uniform as to who shall give the notice. Un- 
der different statutes or rules the notice may be 
given by the commissioner,” magistrate,®? or 
judge *! before whom the deposition is to be taken, 
or by either party who may desire to use it, or 
by his attorney.** But a deposition cannot be taken 
to be read on behalf of a party on notice by counsel 
not representing such party.*® The party delivering 
the commission in another state should notify the 
commissioners of the other party.®4 

{§ 159] HE. To Whom Given—1. Adverse Party. 
The notice must be given to the party or his attor- 


665 


deposi-| 76. Osgood v. Sutherland, 86 Minn. 
243, 31 NW 211 (where the notice was 
signed by one of the attorneys for 
the party individually instead of by 
the firm); Clement v. Brooks, 13 N. H. 
92 (where notice to defendant of the 
caption was signed by plaintiff as 
justice of the peace). 

77. Osgood v. Sutherland, 36 Minn, 


a notice stating 
the office 


3 the certificate showed that the depo» | 2438, 31 NW 211; Vermont Fruit Co, 
59. In re Gréen, 126 Mo. A. 809,| sition was taken at ‘the office of |v. Wilson, (Vt.) 102 A 1044. 
103 SW 508. nos Moore,” the deposition should 78. Kelton v. Montaut, 2 Ry J. 151, 
60. Matter of Tweedie Trading| be excluded, MeClintock v. Crick, 4 79, Parker v. Sedwick, 5 Md. 281. 
Co., 105 App. Div, 426, 94 NYS 167,| lowa 458. [a] By attorney.—Notice of the 
85 NYCivProc 6. 63, Lucas v. Richardson, 68 Cal,| execution of a commission is not suf- 


61. Ind.—Hobbs v. Godlove, 17 
Ind. 859; Bulla v. Morrison, 1 Black?. 
621; Clowson v. Shortridge, Wils. 282. 

Kan.—Atchison, ete, R. Co. v. 
Pearson, 6 Kan. A. 825, 49 P 681, 65, 

Ky.—Barbour v. Whitlock, 4 T, B.| 479, 41 Sia 876. 


(Ky.) 267, 
64, 


Mon. 180; Overstreet v, Phillips, 1 66. 

Litt. 120, 82; Prather vy. 
Mo,—Savage v, Burkhead, 149 Mo, 67. 

A. 286, 129 SW 1025. ; 2. 
Nebr.—Britton v. Berry, 20 Nebr. 68. 


(Ky.) 621, 


130 Henderson 


825, 830 NW 264. 

N. C.—State Bank v. Carr, 
Ni! Crm A710; “4h eH 876% 
Long, 52 N. C. 102; Owens v, Kinsey, 
51 N, GC. 88; Ridge v. Lewis, 1 N. C. 


599. 
N. D.—Moore v. Booker, 4 N. D. 
543, 62 NW 607. 
Oh.—Straw v. Dye, 2 Oh, Dec, (Re-~ 
print) 312, 2 WestLMonth 3889. 72. 
Pa,.—Gibson v. Gibson, 20 Pa. 9; 73. 
Sweitzer v. Meese, 6 Binn. 600, 
S. D.—Squier v. Mitchell, 82 8. D. 


Crittenden 


Grittenden 
Ark, 82 


Cyc 876 et. seq 


618, 10 P 183; Crozier v. Gano, 1 Bibb 


Squier v. Mitchell, 
342, 148 NW 277, 
State Bank v. Carr, 130 N. C. 


Lingentelser v, Simon, 49 Ind. 
Pritchard, 26 Ind, 65. 
Lingenfelser v. Simon, 49 Ind, 


Johnson v. Fowler, 


Pursell v.|8. C, 1735 Si 261, 


Proofs in | bade see Wquity: [16 


Lindsey v, Lee, 12 N, C, 464, 
Bohn v, Devlin, 28 Mo. 319. 
Verbal notice see supra § 149. 

74. , Huston v. Noble, 4 J, J. Marsh, 


ficient if it comes from the attorney 
of the party, without consent or ap- 
probation of the commissioners. 
Parker v. Sedwick, 5 Md. 281, 

80. Young v. Davidson, 30 EB. Cas, 
No, 18,157, 5 Cranch C. C, 515 (hold- 
ing that notice of taking depositions 
for use in the federal courts must be 
Biven by the magistrate before 
whom they are to be taken, and not 
by the party intending to use them); 
Fitts v. Whitney, 32 Vt. 589 (hold- 
v. Williams, 57]ing that the personal notice required 

must be iven by the magistrate 
v. Woodruff, 11] himself, viva voce, in the presence 

and hearing of the party to be noti- 
v. Woodruff, 11 fled). 

81. Ryan v. Peo., 21 Colo. 119, 40 
P 775 (holding that it is the duty of 
the judge before whom a deposition 
is to be taken for use in a criminal 
trial to fix the time and place of 
taking and to notify the accused and 
the prosecuting attorney, and this 


32 8. D. 


4 Bibb 


842, 845, 1483 NW 277 [elt dye). (Ky.) 1380. when done by the prosecuting attor- 
Vt.—Davis vy. Davis, 48 Vt. 602. 75. Wallingford v. Western Union| ney is a nullity); Silver Creek Bank 
W. Va.—Davis v. Settle, 48 W. Va.| Tel, Co. 60 8. C. 201, 88 SH 448,|/ v. Browning, 16 AbbPr (N. Y.) 272 

17, 26 SE 557. 629, (holding that an order requiring the 
[a] Omission of the county is {a] Tilustration.—An objection | adverse party to appear and attend 

harmless where the city and state are| that the notice was not signed by| the examination of a witness is made 

given. Atchison, ete, R, Co. v. Pear-| plaintiff's attorneys was properly | out of court and without notice, and 


son, (Kan. A.) 49 P 681. overruled where 
[b] Apparent alteration in the 


name of the county in which the dep, 


tached to the notice to take the dep- 
osition of a witness for plaintiff 


at-| may be made by any judge of the 
court, in any part of the state). 
g2. Cutler v. Maker, 41 Me. 594; 


King v. Ritchie, 18 Wis. 554. 


the affidavit 


osition was noticed to be taken w 
be presumed to have been made be- 
fore service of the notice, Davis v. 
Davis, 48 Vt. 502. 

Compliance with notice as to place 
see infra § 190. 

62. Indiana Baptist Pub. Co. v. 
Ayer, 34 Ind. A, 284, 72 NE 161; Mc- 
Clintock v. Crick, 4 lowa 453. 


showed that the afflant was one of 
plaintiff's attorneys, and it appeared 
on the face of the notice that. the 
name of the firm of attorneys for 
plaintiff was omitted inadvertently, 
and defendant was not misled or 
rejudiced, Wallingford v, Western 
nion Tel, Co, 60 8. C, 201, 38 SH 
443, 629, 


{a] A justice who is counsel in 
the cause may issue the notice re- 
turnable before another justice. Cut- 
ler v. Maker, 41 Me. 594. 

83. Payne v. Cowan, Sm. & M, Ch. 
(Miss.) 26. 

84, Tussey v. Behmer, 9 LancBar 
(Pa.) 46, 
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[§§ 159-160 


ney in fact, when so required by statute *° or rule titled on application to cross-examine the witnesses 


of court,’ or where the deposition is to be taken be- 
fore the return of the writ and no appearance by 
The person to whom the 
notice is given must be a party at the time he re- 
Where the adverse party is a 
corporation the notice must be served on some 
proper officer thereof.8® One who disclaims any con- 
nection with a commission is not entitled to no- 
A party who interpleads after depositions 
are taken cannot complain of want of notice.®? A 
person who is not a necessary party, but on his 
own application is allowed to appear after deposi- 
tions are taken, is bound by such depositions, al- 
though he had no notice thereof ;®? but he is en- 


attorney ean be entered.*? 


ceives the’ notice.®§ 


tice.®° 


85. U. S.—Buddicum v. Kirk, 3 
Cranch 298, 2 L. ed. 444; Wheaton v. 
Love, 29 F. Cas. No. 17, 484, 1 Cranch 
C.. GC, 429 

Ala.—McEwen vy. Morgan, 1 Stew. 
190. 

Ariz.—Grant Bros. Constr. 

18 Ariz. 388, 144 P 955. 

‘Ark.—Miles Vv. ‘Caraker, 82 Ark. 

198, 101 SW 174. 


Conn.—McDonald v. Hobby, 1 Root 


154. 

Ky.—Williams v. Gilchrist, 3 Bibb 
9. 

Mo.—Miller v. McKenna, 18 Mo. 
253. 

oN Ji—Arnold v. Renshaw, 11 N. J. 
L. 817; Middleton v. Taylor, 1 N. J. L. 


445. 
4 Munf. (18 
Va.) 3 

WwW: Va. —Webb v. Ritter, 60 W. Va. 
198, 54 SE 484. 

[a] Divorce suits.—Under the 
Kentucky statute, in an action for 
divorce notice to defendant is suffi- 
cient without serving the county at- 
torney. Lambdin v. Lambdin, 4 Kyl 
835. 

Notice to counsel see infra § 160. 

86. Fleming v. Beck, 48 Pa. 309; 
Gracy v. Bailee, 16 Serg. & R.. (Pa.) 
126: Voris v. Smith, 13 Serge. & R. 
(Pa.) 334; Nash v. Gilkeson, 5 Serg. 
& R. (Pa.)! 352; _ Claiborne v. Fra- 
zAer, 4 S.C. Li: 

87. Gilpin v. euiele 1 Dall. (Pa.) 
251, 1:L. ed). 123. 

88. Sy es v. Sparks, 127 Ga. 365, 
56 SH 442 

89. Great Falls Mfg. Co. v. Mathes, 
Co., 5 N. H. 574. 

Service of notice see infra §§ 170- 
181 


90. McCombie v. Anton, 6 M. & G. 
27, 46 ECL 27, 134 Reprint 795. 


Co. v. 


91. Miller v. Campbell Commn, 
Co., 13 Okl. 75, 74 P 507. 
92. Deuterman v. Ruppel, 103 Ill. 


A. 106 [aff 200 Ill. 199, 65 NE 707]. 

[a] ITustration.—In taking a dep- 
osition in support of a claim filed 
against an estate, it is not necessary 
to notify every person who has an 
ultimate interest in the distribution 
of the property. It is sufficient to 
notify the executor and any other 
person who may have appeared to rol 
sist the claim. Deuterman v. Ru 
pel, 103 Ill. A. 106 [aff 200 Ill, 199, 65 
NE 707). 

93. Deuterman v. Ruppel, 108 111. 
A. 106 [aff on other grounds 200 Ill. 
199, 65 NE 707]. 

94, See supra § 159. 

95. U. S.—lIrving v. Sutton, 13 F. 
Cas. No. 7,078, 1 Crarnich C. C. 675; 
Barrell v. Limington, 2 F. Cas. No. 
1,040, 4 Cranch C. C.''70; Bowie ‘v. 
Talbot, 8 F. Cas. No. 1,732, 1 Cranch 
CAC ATT 

Ark.—Bailey v. Wright, 24 Ark. 73 
(where it was held further that the 
fact that the attorney could not con- 
veniently attend would not affect the 
sufficiency of the notice or furnish 
ground for excluding the deposition). 

Cal.—Griffith v. Gruner, 47 Cal. 644. 

Ga.—Wright v. Sparks, 127 Ga. 
365, 56 SE 442. 


cient.®? 


sanieaies v.. Anderson, 4 Blackf. 


Iowa,—Walker v. Abbey, 
702, 42 NW 519. 

Me.—Herrin y. Libby, 36 Me. 350. 
goer aaine v. Horwitz, 9. Gill 
sii -—Smith v. Bowditch, 7 Pick. 


Miss.—Foy v.:Foy, 25 Miss. 207. 
Mo.—Poe vy. Domie, 54 Mo, 119. 

. N.. Y.—Elverson v. Vanderpoel, 41 

N. Y. Super. 257 [aff 69 N. Y. 610 

mem]. 

Oh.—MeClatehy v. McClatchy, 19 
Oh. Cir. Ct, 201, 10 Oh, Cir, Dec. 262 
Pa.—Snyder ‘v,' Wilt, 15 Pa. 59. 

y aeheniisiial v. Dodson, 61 Tex. 
Wis.—King v. Ritchie, 18 Wis. 554. 

[a] Attorney for both parties.— 

It is a good service on plaintiff and 

one of defendants if a notice ad- 

dressed to the attorney, who has ap- 
peared as attorney for both, is ac- 
cepted by him, although he appends 
to his signature to the acceptance 
language indicating that he is the 
attorney for plaintiff only. Walker 

v. Abbey, 77 Iowa 702, 42 NW 519. 
[b] Address to attorneys.—Where 

the notice is addressed to attorneys 

by their firm name, without stating 
that they are attorneys at law by 
whom the declaration was filed, it 
will be presumed in the absence of 
any denial on their part to have been 
addressed to them in the same char- 
acter in which they filed the declara- 

tion. Reese v. Beck, 24 Ala. 651. 

96. U. S.—Leiper v. Bickley, 15 

F. Cas. No. 8,222,.1 Cranch''C. C,°29. 
Ark.—Miles v. Caraker, 82 Ark. 198, 


77 Iowa 


101 SW 174; Bailey v. Wright, 24 
Ark, 73. 

Ky.—Pettis v. Smith, 2 A. K. 
Marsh. 194. 


La.—Doane v. Farrow, 9 Mart. 222. 
Nebr.—Diedrichs vy. Diedrichs, 68 
Nebr. 534, 94 NW 536. 
see H.—Graves v. Ticknor, 6 N. H. 


N. C.—Savage v. Rice, 1 N. C. 19. 
43 Oo eteererey as v. Ingram, 24 S.C. 

Vt.—Marcy v. Merrifield, 52 Vt. 606. 

[a] Forwardi: to party.—Where 
the notice was given to defendant’s 
attorney and was forwarded by him 
to his client who was confined in jail 
in another state, and never received 
it, and in consequence was not rep- 
resented at the examination, a motion 
to suppress the depositions was prop- 
erly overruled. Diedrichs v. Died- 
richs, 68 Nebr. 534, 538, 94 NW 536 
(where the court said: “If the de- 
fendant had moved the court for a 
postponement of the trial, and for an 
opportunity to cross-examine the 
witnesses whose depositions were of- 
fered, we do not say that the court, 
in its discretion, ought not to have 
granted such a request; but he had 
no right to demand that depositions 
taken in a legal way should be strick- 
en from the file, and the plaintiff put 
to the trouble and expense of re- 
taking them”). 

97. Burchett v. Biggs, 9 Ky. Op. 


whose depositions have been taken.®? 

[§ 160] 2. Attorney. 
vided by statute or rule of court,®t it is usually 
sufficient to give notice to the attorney for the ad- 
verse party,®® especially where such party is ab- 
sent from the state or jurisdiction,®* or is a nonresi- 
dent of the jurisdiction.®” 
the attorney is expressly required.°§ 
the statute requires service on the adverse party, 
except under certain conditions, when the service 
may be made upon his attorney, service on the at- 
torney in the absence of such conditions is insuffi- 
The attorney served must be duly author- 
ized to represent the party,’ but it has been held 


Unless otherwise pro- 


Frequently service upon 
But where 


22; King v. Hancock, 114 Va. 596, 77 
SE 510; Webb v. Ritter, 60 W. Va. 
193, 54 SE 484. 

98. See statutes and court rules. 

{a] Dlustrations.—(1) It is some- 
times required that, if the party lives 
at a certain distance and the attor- 
ney lives within that distance, the 
latter must be notified. Hillyard v. 
Nichols, 1 Root (Conn.) 493; Killings- 
worth v. Goshen, 1 Root (Conn.) 480; 
Williams v. Fitch, 1 Root (Conn.) 
316. (2) If a party is absent from 
home and from the state, notice must 
be given by leaving it at his resi- 
dence and also by service on his at- 
torney. Wilson v. Drake, 5 Hayw. 
(Tenn.) 108. 

[b] Under the California practice 
act notice was required to be served 
on the attorney of the other party, 
even if he lived out of the county 
where the action was pending, No- 
tice to the party himself was not 
eos Griffith v. Gruner, 47 Cal. 


{e] In divorce suit.—Under Civ. 
Code Pract. § 630, although defend- 
ant is within the county, where he 
has not entered his appearance the 
notice may and must be served on 
the corresponding attorney, appoint- 
ed by the clerk. Railey v. Railey, 66 
SW 414, 23 KyL 1891. 

99. Gilman v. Hoosac Tunnel, etc., 
R. Co., (Vt.) 98 A 982. See Heacock 
v. Stoddard, 1 Tyler (Vt.) 344 (hold- 
ing that, where the statute requires 
notice to the adverse party if liv- 
ing within thirty miles of the place 
of caption, if he lives beyond that 
distance his attorney who lives with- 
in the limit need not be notified). 

[a] Unexplained service on attor- 
ney is insufficient. Gilman v. Hoo- 
ae Tunnel, etc., R. Co. (Vt.) 98 A 

1. Johnston v. Ashley, 7 Ark. 470; 
Wright v. Sparks, 127 Ga. 365, 56 SH 
442; Brown v. Ford, 52 Me. 479; Allen 
v. Doyle, 33 Me. 420; Pierce v. Pierce, 
29 Me, 69. 


[a] Notice to a new partner of . 


one of a dissolved law firm which 
had acted for the party in the cause 
was insufficient, where the new firm 
did not succeed to the business of the 
ie one. Johnston v. Ashley, 7 Ark. 

[b] Attorney for deceased party. 
—Where a party dies, a notice to his 
attorney will render the depositions 
admissible as against the administra- 
tor. Wright v. Sparks, 127 Ga. 365, 
56 SE 442. 

{c] Attorney in another case.— 
Defendants read in evidenee, subject 
to plaintiff’s objection, certain depo- 
sitions taken at Boston, on notice to 
A, an attorney of that city, who was 
not then and never had been an at- 
torney of record for plaintiffs, but 
who, it appeared by other depositions 
in the case, had been employed to ap- 
pear for them in the taking of sun- 
dry depositions in that city, and in 
one or more instarces had signed an 
agreement that a deposition or depo- 


sitions taken in this cause might be | 


used in another cause in which plain- 


"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 160-163] 


that notice to an attorney whose name appears of 


record for the party is sufficient.? 


stituted attorneys is sufficient, although no formal 
Service of notice 
to take a deposition in a eriminal proceeding may 
be made on the prosecuting attorney.* 

If the party acquiesces in 
service on his attorney it will be sufficient,® as where 
he appears and participates in the taking of the 
But mere silence of the party and his 
attorney after knowledge of the service does not 


substitution has been entered.® 
Waiver of objection. 


deposition.® 


constitute a waiver,’ 
[§ 161] 3. Agent. 


ter.® 


tiffs were the same. By a statute 
relative to giving notice it. was pro- 
vided. that no person should be con- 
sidered an attorney “unless his name 
is indorsed upon the-writ, or the sum- 
mons left with the defendant, or he 
has appeared for his principal in the 
cause, or given notice in writing that 
he is the attorney of such adverse 
party.” It was held that within this 
provision A could not be regarded as 
plaintiff's attorney. Brown v. Ford, 
52 Me. 479, 480. 
Smith v. Bowditch, 7. Pick. 
Gea? 187; Reese v. Beck, 24 Ala. 


CBremenieice of attorney’s author- 
ity see Attorney and Client § 128. 


3. King v. Ritchie, 18 Wis. 554. 

4 State v. McCarty, 54 Kan. 52, 
36 P 338. 

6 Snyder v. Wilt, 15 Pa. 59. 

6. Hunt v. Crane, 33 Miss. 669, 
69 AmD 381. 

7. Webb v. Ritter, 60 W. Va. 193, 
54 SE 484, 


8. U.S. Life Ins. Co. v. Ross, 102 
Fed, 722, 42 CCA 601 [certiorari den 
179.-U. S. 683, 21 SCt 916, 45 L. ed. 
885]; Gilly v. Singleton, 3 Litt. (Ky.) 
249; Totman v. Sawyer, 39 Me. 528; 
Great Falls Mfg. Co. v. Mathes, 5 
N. H. 574; Eastman vy. Coos Bank, 1 
N..H.. 23. 

fa] Partner.—Notice to one part- 
ner is good although the other re- 
sides out of the state, and the part- 
nership is dissolved before the trial. 
Cox v. Cox, 2 Port, (Ala.) 533; Gilly 
v. Singleton, 8 Litt. (Ky.) 249, 

{[b] Notice to the president of a 
corporation is good. Eastman v. 
Coos Bank, 1 N. H. 23; Great Falls 
Mfg. Co. v. Mathes, 5 N. H. 574. 

[ec] Notice to a ‘trustee in insolv- 
ency is good as against the creditors 
for whose benefit he claims, Totman 
v. Sawyer, 39 Me, 528. 

9. Weaver v. Cochran, 3 Yeates 
§Pa.) 168 (special bail); Bauman v. 

Zinn, 8 Yeates (Pa.) 157 enol 
Chapman v. Chapman, 4 Hen. & 
(14 Va.) 426 (overseer). 

fa] The station agent of a rail- 
road company is not within a provi- 
sion permitting service of notice on 
the agent of the adverse party. At- 
chison, ete., R. Co. v. Sage, 49 Kan. 
524, 31 P 140; Atchison, ete, R. Co. 
v. Meek, 49 Nebr. 295, 68 NW _ 509. 
But see Katzenstein v. Raleigh R. 
Co., 78 N. C. 286 (holding that, where 
by statute service of summons on the 
local agent of a railroad is suffi- 
cient, service of notice to take depo- 
sitions on such agent will also be 
held sufficient in the absence of any 
allegation that injustice has thereby 
been done). 

10. U.S. Life Ins. Co. v. Ross, 102 
Fed. 722, 42 CCA 601 [certiorari den 
age U. S. 683, 21 SCt 916, 45 L. ed. 


Service of notice may be 
made upon the authorized agent of the adverse par- 
ty,® but it must appear that such agent or other 
person is authorized to act in the particular mat- 
Where an agent to accept service has been 
designated by the adverse party, service upon him 
is good after his authority has been revoked but 
before the appointment of a substitute? Where it 
is agreed that the notice shall be served on a cer- 
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Service on sub- 


objectionable.” 


eral defendants 


fied.17 


11. Bohr v. The Baton Rouge, 15 
Miss. 715. 

12. Bohr v. The Baton Rouge, 15 
Miss, 715. 

13. U. S—Brown v. Platt, 4 F. 
Cas. No. 2,026, 2 Cranch C. C. 253. 

Conn.—Clap v. Lockwood, Kirby 


100. 
Say el Sa v. Stettinius, 7 Ill. 


Ind.—Black v. Marsh, 31 Ind: A. 
53, 67 NE 201. 

Ky.—Woodard v. Spiller, 1 Dana 
179, 25 AmD 139; Hanly v. Black- 
ford, 1 Dana 1, 25 AmD 114: 

N. Y.—Matter of Shawmut Min. Co., 
94 App. Div. 156, 87 NYS 1059. 

pe C.—Cox v. Smitherman, 37 N. C. 
66. 

Tex.—Zerkel v. Wooldridge, (Civ. 
A.) 36 SW 499. 

{a] Deposition by one defendant. 
—A statute providing that deposi- 
tions may be taken on notice “to the 
adverse party, if there be only one 
person; if there be several, to any one 
of them who is a real party in inter- 
est” does not authorize one of two 
defendants to take depositions by 
service of notice on the sole plaintiff, 
and thereby bind his codefendant. 
Fe eey v. Marsh, 31 Ind. A. 53, 67 NE 


ot bd Notice to one defendant.—The 
deposition of one defendant taken 
without notice to the other is not 
admissible against the latter, at 
whose instance the deponent was 
made a party and who seeks relief 
against both him and plaintiff. Zer- 
kel v. Wooldridge, (Tex. Civ. A.) 36 
Sw 499. 

[ec] In ejectment depositions tak- 
en on notice to the tenants, but with- 
out notice to their codefendant, the 
warrantor, cannot be read if the ten- 
ants claim only through the warran- 
tor. Woodard v.. Spiller, 1 Dana 
(Ky.) 179, 25 AmD 139. 

{d] In an action against joint 
debtors, notice to one of them is in- 
sufficient, and the deposition cannot 
be used against the party not served 
with notice. McConnell v. Stettinius, 
7 Ill. 707. 

14 Cox v. Cox, 2 Port. (Ala.) 533; 
Chase v. Hathorn, 61 Me. 505; Ellis 
v. Lull, 45 N. H. 419; Thompson v. 
ry alegre tape Bank, 3 Coldw. (Tenn.) 

[a] Discretion.— The authority 
conferred by the Tennessee code on 
the court or clerk to determine 
whether notice shall be given to each 
person, and, if not, to whom it shall 
be given, is: to be exercised in the 
diseretion of the court or clerk, as 
the case may be. Thompson vy. Com- 
oe Bank, 3 Coldw. (Tenn.) 


Tll.—Deuterman v. Ruppel, 103 
at 106 [aff 200 Ill. 199, 65 NE 


. 


m. 
70 


[§ 162] 4. Several Parties. 
several parties to a cause a deposition taken therein 
is admissible only against such of the parties as 
had notice,1* unless the statute provides that no- 
tice to one shall be sufficient as to all,'* or the party 
served is the real party interested in the determi- 
nation of the econtroversy.!> 


of them, notice to that one alone is sufficient.1¢ 
defendant on whom notice has been properly served 
cannot object that his codefendants were not noti- 
Irregularity in a notice to one defendant is 
cured by a proper notice to his codefendant who 
is the attorney of record for both.1§ 

[§ 163] 5, Perpetuation of Testimony. Notice 
of proceedings to perpetuate testimony must be 
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tain person, and it is served on a person of a simi- 
lar name, the court cannot take judicial notice that 
the two persons are the same,!! although such may 
be proved and the deposition thus be rendered un- 


Where there are 


Where there are sev- 
and a deposition affects only one 
A 


Ky.—Vaught v. Murray, 71 SW 
924, 24 KyL 1587. 
Me.—Totman v. Sawyer, 39 Me. 


528. 

Pa.—Richter v. Selin, 8 Serge. & R. 
425; Nicholson y. Hichelberger, 6 
Sere. & R. 546. 

hed hota v. Maxey, (Civ. A.) 28 
Sw 4 

Vt. te auidiog v. Ludlow Woolen 
Mill, 36 Vt. 150. 

fa] Real party in interest.—(1) 
“In case of a number of, plaintiffs 
or defendants, notice to one plaintiff 
or defendant, who is a real party, or 
apparently such, is prima facie suf- 
ficient; leaving it to the court to de- 
cide whether the party, giving the 
notice, acted in good faith in select- 
ing the one to be notified, and wheth- 
er the relations of the parties are 
such that the notice affords a rea- 
sonable protection to the interests of 
all.” Spaulding v. Ludlow Woolen 
Mill, 36 Vt. 150. (2) A party inter- 
ested on the question whether or not 
a claim is just should have notice 
of the taking of a deposition as to 
that fact. Vaught v. Murray, 71 SW 
924, 24 KyL 1587. 

{b] Nominal defendant.—In tres- 
pass to try title the failure to serve 
a defendant who is in possession of 
the premises as the servant of his 
codefendant, who was -duly served, 
is immaterial. King v. Maxey, (Tex. 
Civ. A.) 28 SW 401. 

[ec] Party of record.—Notice may 
properly be given to the party of rec- 
ord. Richter v. Selin, 8 Serg. & R. 
(Pa.) 425. 

[d] Creditors.—In an action 
against an assignee for the benefit of 
creditors who had been summoned 
but did not become parties to the rec- 
ord, where the validity of the assign- 
ment was alone in issue, notice to 
the trustee alone was sufficient. Tot- 
man v. Sawyer, 39 Me. 528. 

[e] Persons interested in deced- 
ent’s estate.—In taking a deposition 
in support of a claim filed against 
an estate, it is not necessary to noti- 
fy every person who has an ultimate 
interest in the distribution of the 
property. It is sufficient to notify 
the executor and any other person 
who may have appeared to resist the 
claim. Deuterman v. Ruppel, 103 Ill. 
A. 106 [aff 200 Ill, 199, 65 NE 707}. 

16. Louisville Rock Co. v. Cain, 
(Ky.) 82 SW 619. 

17. Glenn v. Glenn, 17 Iowa 498. 

[a] Rule applied.—In trespass 
against joint defendants, a deposi- 
tion may be read against one of the 
defendants, although the notice was 
served on him alone and it contains 
statements conducing to prove the 
others guilty. Loga v. Steele, 3 Bibb 
(Ky.) 230. 

18. Newman vy. Dodson, 61 Tex. 


91. 
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given to the parties interested in the subject matter 


to which the testimony relates.1® 


[§ 164] F. Reasonableness — 1. 
Where the time within which notice must be given 
is not prescribed or otherwise fixed, the notice 
must afford the adverse party an opportunity to 
attend the examination personally or by counsel, 
or to take such other steps as he may deem ad- 
visable, and which are necessary to the reasonable 
protection of his interests.2° What constitutes suffi- 


cient notice is determinable by the 
where the action is pending,”* The 


19. Danforth v. Bangor, 85 Me. 
423, 27 A 268; Dearborn v. Dearborn, 
10 N. H. 473. See Myers v. Ander- 
son, Wright (Oh.) 513 (holding that, 
under 22 Oh. L. p 104, the judges tak- 
ing depositions are required to notify 
only parties interested who are with- 
in the county, or their attorneys, if 
within the county). 

[a] Parties interested.—In Maine 
under a statute requiring a person 
wishing to perpetuate testimony to 
make a sworn statement containing 
the names of all persons supposed to 
be interested in the subject, and 
cause notice to be given to all per- 
sons so named, a notice served on 
the husband is not enough, when the 
wife, being the owner of the premises 
to which the testimony relates, is not 
named in the statement or notified, 
although the husband appeared at the 
time of taking the deposition, and 
put interrogatories to the deponent. 


Danforth v. Bangor, 85 Me. 423, 27 
A 268. 
[b] Service on attorney.—Under 


the act of 1874 the notice was re- 
quired to be served on the party in- 
terested, and service on his attorney 
was a nullity. Middleton v. Taylor, 1 


N. J. L. 508. 
20. U. S.—Uhle v. Burnham, 44 
Fed. 729; Bell v. Nimmon, 3 F. Cas. 


No. 1,259, 4 McLean 539; Jamieson v. 
Willis, 13 F. Cas. No. 7,204, 1 Cranch 
Cc. C. 566; Renner v. Howland, 20 F. 
Cas. No. 11,700, 2 Cranch C. C. 441. 

Ala.—Lesne v. Pomphrey, 4 Ala. 
77; Parker v. Haggerty, 1 Ala. 632. 

Ark.—Pine Bluff, ete, R. Co. v. 
McCaskill, 88 Ark. 177, 114 SW 208. 

Cal.—Atwood v. Fricot, 17 Cal. 37, 
76 AmD 567; Ellis v. Jaszynsky, 5 
Cal. 444. 

Conn.—Phelps v. Hunt, 40 Conn. 
97; Masters v. Warren, 27 Conn. 293; 
Sharp v. Lockwood, 12 Conn. 155. 

Ky.—Cross v. Cross, 41 SW 272, 19 
KyL 650; Greer v. Ludlow, 7 KyL 
290, 18 Ky. Op. 647; Brown v. Louis- 
ville, etce., R. Co., 18 Ky. Op. 442. 

Me.—Harris v. Brown, 63 Me. 51. 

Md.—Waters v. Waters, 35 Md. 531; 
Hatton v. McClish, 6 Md. 407. 
lene Aen v. Perkins, 17 Pick. 

Mich.—Hamilton v. Macey Co., 195 
Mich. 747, 162 NW 289; McCall Co. v. 
Jacobson, 139 Mich. 455, 102 NW 969; 
Drosdowski v. Supreme Council O. 
C. L., 114 Mich. 178, 72 NW 169. 

Miss.—Hunt v. Crane, 33 Miss. 669, 


69 AmD 381. 
A iia re Wogan, (A.) 77 SW 


piebe te Cool v. Roche, 15 Nebr. 24, 
17 SN UL. 19. 
H Whipple v. Whipple, 43 
N. es 235 


N. Y.—Elverson vy. Vanderpoel, 41 
N. Y. Super. 257 [aff 69 N. Y. 610 
peel; Jackson v. Perkins, 2 Wend. 


Oh.—Devinny v. Jelly, Tapp. 159. 
Vt.—Kimpton y. Glover, 41 Vt. 283; 
Stephens v. Thomrson, 28 Vt. 77. 
Va.—Payne vy. Zell, 08 Va. 294, 36 
SE 379; Trevelyan v. Lofft, 83 Va. 
141, 1 SE 901; Fant v. Miller, 17 
Vv. 


Gratt. (58 Va.) 187 
Ham, 1 Ch. 
(U. C.) 293. 


Ont.—Watson 
Chamb. 
Sask.—Gowans Kent Co. v. Assini- 
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In General. 


the taking.?® 


laws of the state 
question depends 


boia Club, 31 WestLR 196. 

[a] Reasonableness as determined 
by commissioners.—Where a rule of 
court provides that commissioners 
shall give “such notice as they may 
deem reasonable,” it is enough if the 
notice actually given was reasonable 
cca Waters v. Waters, 35 Md. 


{b] Where a part of the day spec- 
ified for taking the deposition has 
elapsed before notice is given, the 
adverse party may disregard it and 
the deposition will be excluded, al- 
though not in fact taken until after 
the notice is received. Brown v. 
Louisville, ete., R. Co., 13 Ky. Op. 442. 

[ec] Short notice as indicating 
fraud.—Giving the adverse party such 
short notice as to render it impos- 
sible for his attorney to be present 
at the examination is not conclusive 
evidence of bad faith on the part of 
those taking the deposition so as to 


invalidate the proceedings. In re 
pena 103 Mo. A. 146, 77 SW 
490 


«Waiver of objections see infra § 


21. In re Wogan, 103 Mo. A. 146, 
77 SW 490. 

22. U. S.—American Exch. Nat, 
Bank -v. Spokane Falls First Nat. 
Bank, 82 Fed. 961, 27 CCA 274. 

Cal.—Atwood v. Fricot, 17 Cal. 37, 
76 AmD 567. 

Pas eee v. Groff, 
& R. 162. 

S. C.—Greene y. Tally, 39 S. C. 338, 
17 SE 779. 

Va.—McGinnis v. Washington Hall 
Assoc., 12 Gratt. (53 Va.) 602; Cole- 
man v. Moody, 4 Hen. & M. (14 Va.) 


di. 

[a] Notices held sufficient.—(1) 
Notice at eleven o’clock in the morn- 
ing, for the examination of a witness 
bound to sea at four o’clock in the 
afternoon. Vinal v. Burrill, 16 Pick. 
(Mass.) 401. (2) Notice in the fore- 
noon to take a deposition at two- 
twenty o’clock in the afternoon, 
where at that time notice was given 
to attend at four o’clock. Allen v. 
Perkins, 17 Pick. (Mass.) 369. (3) 
One entire day. Bowie v. Talbot, 3 
F. Cas. No.*,1,732,..1; Cranch Ci) GC. 
247; Allen v. Champion, Wright (Oh.) 
672. (4) Notice on the preceding 
day, where the adverse party resides 
at the place where the depositions 
are to be taken. Atkinson v. Glenn, 
2 F. Cas. No. 610, 4:Cranch C, C. 134; 
Harris’ App., 58 Conn. 492, 20 A 617. 
(5) Notice on the same day where 
the adverse party or his attorney re- 
sides at the place where the deposi- 
tion is to be ‘taken: Leiper v. Bick- 
ley, 15. F. Cas. No. 8,222, 1 Cranch 
Cc. C. 29; Nicholls v. White, 18 F. Cas. 
No. 10,235, 1 Cranch C.°C. 58; Vinal 
v. Burrill, 16 Pick. (Mass.) 401; 
Mumford v. Church, 1 Johns. Cas. 
(N. Y.) 147; MeGinnis v. Washington 
Hall Assoc., 12 Gratt. (53 Va.) 602. 
(6) Fourteen days, where no time 
was specified by the commissioner. 
Jackson v. Perkins, 2 Wend. (N. Y.) 
308. (7) Four days where the wit- 
nesses were about to go abroad. 
Dicher v. Power, Dick. 112, 21 Re- 
print 211. (8) Two days. George- 
town Water Co. vy. Central Thompson- 
Huston Co., 16 KyL 125. (9) More 


5 Serg. 


Waiver of objection. 
tion in the taking of the deposition waive objection 
as to the sufficiency of the notice in point of time.?* 
Failure to comply with a rule of court requiring 
exceptions to depositions to be filed before the trial 


[$§ 163-164 


on the circumstances of each case,?? and is left 
largely to the discretion of the trial court,’* which 
will not be reviewed,** unless it has been abused.”° 
The chief cireumstances to be considered are the dis- 
tance, the number of witnesses, and the facility of 
communication to obtain proper representation at 


Appearance and participa- 


| than two days when the deposition is 


to be taken in the country. Hamilton 
v. McGuire, 2 Serge. & R. (Pa.) 478. 
(10) Six days, where the parties re- 
sided near each other. Carpenter v. 
Groff, 5 Serg. & R. (Pa.) 162. 

[b] Notice of intended departure 
of witness.—Where defendant objects 
to taking a deposition at the ap- 
pointed time, on account of the in- 
sufficiency of notice, plaintiff is not 
bound to inform him that the wit- 
ness is about to leave the state, and 
therefore his deposition cannot be 
postponed, provided he is guilty of 
no fraudulent concealment. McGin- 


nis v. Washington Hall Assoc. 12 
Gratt. (53 Va.) 602. 
{c] Presumption.—Where notice 


is given on the eleventh of the month 
of an intention to take a deposition 
in an adjoining state, and the exam- 
ination is had on the seventeenth, it 
will be presumed, in the absence of 
anything to the contrary, that the 
notice was sufficient to enable the 
party notified to attend. Greene v. 
Tally, 39 S. C. 338, 17 SE 779. 

{d] The reason for giving short 
notice by a commissioner carn be 
shown only by his certificate. Oral 
proof cannot be given at the trial. 
Chase v. Garretson, (N. J. Sup.) 22 A 
787 [aff 54 N. J. L. 42, 23 A 353). 

23. Ala++Nelms_ v. Benes: 88 
Ala. 329, 6 S 744. 

Mich.—McCall Co. v. Jacobson, 139 
Mich, 455, 102 NW 969; Drosdowski v. 
Supreme Council O. C. F., 114 Mich. 
178, 72 NW 169. 


510, H.—Gerriso v. Pike, 36 N. H. 

J.—Chase v. Garretson, (Sup.) 
22a 787 [aff 54 N. J. L. 42,23 A 
ton C.—Cherry v. Slade, 9 N. C. 


S. C—Gibson v. Atlantic Coast 
es R. Co., 88.8. C. 360,. 70; SB 
Vt.—Darling v. Woodward, 54 Vt. 
101; Folsom v. Conner, 49 Vt. 4; 
Hough v. Lawrence, 5 Vt. 299. 

24. Nelms v. Kennon, 88 Ala. 329, 
6 S 744; Hough v. Lawrence, 5 Vt. 
299. And see generally supra § 106. 

25. McCall Co. v. Jacobson, 139 
Mich. 455, 102 NW 969. 

26. American Exch. Nat. Bank v. 
Spokane Falls First Nat. Bank, 82 
Fed. 961, 27 CCA 274; McCall v. Ja- 
cobson, 139 Mich, 455, 102 NW 969. 
And see infra §§ 167— 169. 

[a] Inconvenience of attorney.— 
Where the notice is served on the 
attorney of record in apt time, the 
sufficiency of the notice is not af- 
fected by the fact that it is incon- 
venient for the attorney to attend. 
Bailey v. Wright, 24 Ark. 73. 
ia Crooker v. Appleton, 25 Me. 

[a] Tllustration.—Where a notice 
is issued on the day of the date 
of the writ, and served upon defend- 
ant on the day of the service of the 
same writ, there being no evidence 
as to which service was in fact first 
made, and defendant attends at the 
taking of the deposition and takes 
part in the examination of the de- 
ponent, he cannot at the trial deny 
that he had sufficient notice. Crooker 
v. Appleton, 25 Me. 131. ' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 164-167] 


will not render admissible a deposition taken on in- 
sufficient notice in contravention of law.?5 

[§ 165] 2. Fixed Time Generally. Where the 
time within which notice of taking a deposition 
must be given is prescribed by statute or rule, or 
is fixed by a judge of the court, the validity of 
the deposition depends on compliance with such 
statute, rule, or direction, as the case may be.?® 
While a notice which barely exceeds that prescribed 
is good, the indulgence of the court may be granted 
in allowing a party taken by surprise to meet it.°° 
The judge who grants the commission is sometimes 
authorized or required to fix the time of the no- 
tice,*+ as where it is necessary to take a deposition 
during the trial.**. Where the officer whose duty it 
is to prescribe the time of notice fails to do so, he 
will be considered as having prescribed the statutory 
time.°3 

[§ 166] 3. Notice of Taking at Different Places. 
Notice or notices of taking depositions at different 
places at the same time are unreasonable.** In such 
a case the party may attend at either place desig- 
nated and disregard the notice as to the other, and 
the depositions taken in his absence at such other 
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place will be suppressed,** unless, it has been held, 


the taking of the depositions in all but one of the 
places becomes impossible before the time for the. 
taking, and the adverse party could, by reasonable 
inquiry, have ascertained the fact in time to at- 
tend the examination at the remaining place.?* The 
fact that plaintiff’s attorneys notified defendant that 
they would take depositions in one state on the same 
day as other depositions in another case were taken 
by them in another state will not vitiate either 
deposition, where plaintiff is connected with only 
one of the causes.*7 

[§ 167] 4. As Dependent on Distance, Route, 
and Means of Travel. In determining the reason- 
ableness of the notice, the distance, traveling con- 
veniences, condition of the roads, and other mat- 
ters affecting the ability of the party or his coun- 
sel to attend the examination or to attend it and re- 
turn in time for trial must be considered;#* and 
where the notice is inadequate to permit such at- 
tendance and return’ because of the existing con- 
ditions affecting travel the deposition cannot be 
read.*® The usual statutory mode of fixing the 
length of notice is to allow a day for every so many 


28. eens v. Gilchrist, 3 Bibb; on successive days were prop-| for taking the deposition. McCall Co. 
(Ky.) 4 erly served, a deposition taken in|v. Jacobson, 139 Mich. 455, 102 NW 
29. Cal. —Howell v. Howell, 66 Cal.| Denver would not be suppressed be-, 969. (3) Two miles distant, one day’s 
390, 5 P 681. cause appellant’s attorney was at/|notice. McGinley v. McLaughlin, 2 
Iowa.—Richardson v. Burlington,|} Chicago pursuant to the first notice|B. Mon. (Ky.) 302. (4) Less than 
ete., R. Co., 8 Iowa 260. and could not be in Denver the;/twenty miles, twelve hours’ notice. 
Md.—Quynn vy. Brooke, 22 Md.| next day). Balser v. Singer, 1 Oh. Dec. (Re- 
288. 2 [a] Waiver of objection.—(1) The] print) 56, 1 WestLJ 394. (5) Highty- 
Mich.—Toulman v. Swain, 47 Mich.| fact that the objecting party has| three miles, five days’ notice. Dean 


82, 10 NW 117. 

Mo.—Ex p. Alexander, 163 Mo. A. 
oe 147 SW 521. 

. H.—Deming y. Foster, 42 N. H. 
165. 


S. C.—Gibson v. Atlantic Coast Line 
: BR €o.,2.883.8..C. 860,,-70 SH. 1030; 
Gooday v. Corlies, 32 S. C. L. 199. 

Ont.—Watson v. Ham, 1 Ch. Chamb. 
(CU. iC.) 293; 

[a] Special order.—(1) Where a 
standing rule requires ten days’ no- 
tice, a deposition taken under a spe- 
cial ex parte order on three days’ 
notice cannot be read. Quynn v. 
Brooke, 22 Md. 288. (2) Under a pro- 
vision for at least five days’ notice 
unless the judge prescribes a shorter 
time, an order to take depositions on 
the day of the order, and directing 
service of notice forthwith, is insuf- 
ficient to justify less than five days’ 
notice. Howell v. Howell, 66 Cal. 
390, 5 P 681. 

{b] Actual notice.—A requirement 
of ten days’ notice contemplates that 
the party should receive the notice 
ten days prior to the examination and 
not that it should be left for him. 
Gooday v. Corlies, 32 S. C. L. 199. 

{c] Acknowledgment of service.— 
A deposition will not be set aside 
where the order of the judge fixed 
the time of notice at three days, and 
the counsel of the opposite party 
acknowledges service of a written 
copy of notice more than three days 
before the taking of the deposition. 
Atwood v. Fricot, 17 Cal. 37, 
AmD 567. ; 2 

30. Toulman v. Swain, 47 Mich. 
82, 10 NW 117. 


81. Cherry v. Slade, 9 N. C. 400. 
inn Deming v. Foster, 42 N. H 

33. Jackson vy. Perkins, 2 Wend. 
(N. Y.) 308. F 

34. U. S.—Uhle v. Burnham, 44 
Fed. 729. 


Ill—Hankinson y. Lombard, 25 Ill. 
468, 79 AmD 348. 
Kan.—Evans v. Rothschild, 54 Kan. 
747, 39 P 701. 
gpey— Water v. Harrison, 4 Bibb 
Mass.—Cole v. Hall, 131 Mass. 88. 
Compare Nolan vy. Johns, 126 Mo. 
159, 28 SW 492 (holding that where 


notices for the taking of depositions 
in Chicago, Ill., and Denver, Colo., 


given a similar notice does not pre- 
elude him from objecting. Uhle v. 
Burnham, 44 Fed. 729. (2) Attend- 
ance and cross-examination by coun- 
sel is not a waiver of objection to 
the deposition where objection to the 
notice is expressly interposed. Uhle 
v. Burnham, 44 Fed. 729. 


35. U. S—wUhle v. Burnham, 44 
Fed. 729. 

Ill. Hankinson v. Lombard, 25 Ill. 
572, 79 AmD 348. 


Kan.—Evans v. Rothschild, 54 Kan, 

747, 39 P 701. 

Gyo ee P TEES v. Harrison, 4 Bibb 
Mass.—Cole v. Hall, 131 Mass. 88. 
N. C.—Ivey v. Bessemer Mills, 143 

N. C. 189, 55 SE 613. 

Okl.—Gillis v. Frederick First Nat. 

Bank, 47 Okl. 411, 148 P 994. 


‘a Taylor v. Bate, 4 Dana (Ky.) 
8. 

37. Wytheville Ins., ete, Co. v. 
Teiger, 90 Va. 277, 18 SE 195. 


38. U. S—American Exch. Nat. 
Bank v. Spokane Falls First Nat. 
Bank, 82 Fed. 961, 27 CCA 274. 

Ark.—Lindauer vy. Delaware Mut. 
Safety Ins. Co., 13 Ark. 461. 

Conn.—Sing Cheong Co. v. 
Wing, 59 Conn. 535, 22 A 289. 

Iowa.—Adams v. Peck, 4 Iowa 551. 

Kan.—Helms vy. Southwest Mis- 
aouzl Rez .Co.,..96, Kan. (568,-/152,, P 

Me.—Central Bank v. Allen, 16 Me. 


41. 

Mich.—McCall Co. v. Jacobson, 139 
Mich. 455, 102 NW 969. 
eye H.—Gerrish vy. Pike, 36 N. H. 
a . 

N. Y.—Reed v. Fenn, 138 App. Div. 
417, 122 NYS. 938. 

Okl.—Miller v. Horton, 170 P 509. 

Va.—tTrevelyan v. Lofft, 83 Va. 141, 
1 SE 901. 

[a] Notices held sufficient.—(1) 
Eleven days’ notice in Connecticut to 
take depositions in Kansas, where 
there was no claim that the time was 
not sufficient to allow the parties 
to reach the place or to arrange by 
mail to be represented by local at- 
torneys. Floral Creamery Co. vy. Dil- 
lon, 83 Conn. 65, 75 A 82. (2) Four 
secular days’ notice where it would 
take less than twenty-four hours, by 
the ordinary means of travel, to get 
from the place of notice to the place 


Yung 


v. Tygert, 1 A. K, Marsh. (Ky.) 172. 
(6) Two hundred and forty-one miles, 
one. day’s notice, excluding Sundays, 
for each twenty miles. Pinkham v. 
Cockell, 77 Mich. 265, 43 NW 93. (7) 
One thousand five hundred miles, ten 
days’ notice, where the distance could 
be traveled in six days. Carlisle v. 
Tuttle, 30 Ala. 613. (8) Six days’ 
notice at Ft. Wayne, Ind., of taking 
depositions at Topeka, Kan. Fitz- 
patrick v. Papa, 89 Ind. 17. (9) Nine 
days’ notice in Indiana of examina- 
tion in New York city, N. Y. Man- 
ning v. Gasharie, 27 Ind. 399. (10) 
Hight days’ notice where journey 
could be made in thirty-six hours. 
Hipes v. Cochrane, 13 Ind. 175. (11) 
Thirty days’ notice in Kentucky for 
taking in Philadelphia, Pa. Gaskill 
v. Glass, 1 B. Mon. (Ky.) 252. (12) 
Twenty days’ notice in Ohio of exam- 
ination at Little Rock, Ark. Timms 
v. Wayne, 1 Handy (Oh.) 400, 12 Oh. 
Dec. (Reprint) 204. (13) Ten days’ 
notice at Olympia, Wash., of taking 
deposition at Seattle, in same state. 
Phelps v.. Panama, 1 Wash. T. 615. 
(14) Forty-five days’ notice in New 
Hampshire of taking at San Fran- 
cisco, Cal. Gerrish v. Pike, 36 N. H. 
510. (15) Notice allowing travel at 
the rate of thirty miles a day and 
two days for preparation. Sneed v. 
Wiester, 2 A. K. Marsh (Ky.) 277. 

[b] When served in county.—The 
Iowa statute providing that a certain 
notice is sufficient “when served on 
the party within the county” refers 
to the county in which the deposi- 
tions are to be taken, and not to the 
county, in which the action is pend- 
ing. Kennedy v. Rosier, 71 Iowa 671, 
33 NW_ 226. 

39. U. S.—Barrell v. Simonton, 2 
F. Cas. No. 1,042, 3 Cranch C. C. 681. 

Conn.—Sing Cheong Co. v. Yung 
Wing, 59 Conn. 535, 22 A 289. 

Ind.—Cefert v. Burch, 1. Blackf. 
400; Henthorn v. Doe, 1 Blackf. 157. 

Towa.—Richardson  v. Burlington, 
ete., R. Co., 8 Iowa 260. 

Kan.—Hartley v. Chidester, 36 Kan. 
363, n13020D.Lo- 

Ky.—Kincaid ¥.. Wincaid. ede 
Marsh. 100; May v. Russell, 1 T. B. 
Mon. 223; Shropshire v. Dickinson, 2 
A. K. Marsh. 20. 

‘go re Wogan, (A.) 77 SW 


670 [180.5] 
miles of travel.*® 

[§ 168] 5. Computation of Time and Distance 
—a. Time. Where the time to be allowed is pre- 
seribed by statute or rule one day should be counted 
inclusive and the other exclusive,** the usual method 
being to exelude the first day and inelude the last. 
But where additional time is allowed for travel 
from the place of service to the place of caption, 
a notice whieh does not include such time is insuffi- 
cient.*s 

{[§ 169} b. Distance. In considering distance 
for the purpose of determining the sutticiency of 
the time allowed by the notice, it has been held that 
the computation should be made from the residence 
of the party notified to the place of caption, or, 
when the notice is given to his attorney, the dis: 
tanee of the attorney from the place of examina- 
tion, when he is nearer than ‘the party.*® In all 
eases the computation should be by the shortest 
route of public travel #® by land.‘ 

[§ 170] G@. Service of Notice—l. Who May 
Serve. The notice may be served by any competent 
private person,*S unless it is required that service 
be made by an ofticer,*® or by some person specially 
designated.®° 

[\ 171] 2. Modes of Service—a, On Party. Un- 

N. Y—Sandford vy. Burrell, Anth.| Mich. 286; 
NuP. 250. Mo, 390. 

Lofft, 83 Va. 


Va.—tTrevelyan v. 
Notices held insufficient.—(1) 


141, 1 SE 901. Time [38 Cyc 322 
discretion to re-}| R. 


ta] 
It was no abuse of 
ject 
and sixty-seven miles away on the 
fourth day after service of notice, 
where Sunday intervened before the 


Co, 8 Iowa 


be given, 


taking, and the court was in session] service to the 
at the time. Drosdowski v. Supreme} thirty miles, 


Council me Cc. F., 114 Mich. 178, 72/| twenty-first for 
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Littleton v. Christy, 11 
Computation Eker generally see 


43. Richardson v. Burlington, ete., 
260 (holding that 
a deposition taken two hundred; where at least five days’ 
and one day in 
allowed for every thirty miles travel, 
and the distance from the place of 
place 
a notice given on the 


[§§ 167-174 


less otherwise prescribed, service of the notice on 
a party must be personal.®+ 

[§ 172] b. On Attorney. Service on the attor- 
ney for a party may be made by leaving the notice 
at his office during his absence from the state, with 
a person of suitable age,®? unless the statute pro- 
vides how such substituted service shall be made, 
in which case the statutory method must be fol- 
lowed.°S Merely leaving a notice at the law office of 
an attorney in his absence, the party not being 
present, is insuflicient.$* A statute authorizing serv- 
ice on a party’s attorney ‘‘where such party or his 
attorney resides in this State,’’ does not require 
service to be made at the attorney’s residence.®® 

[§ 173] ce. Reading. A requirement of service 
of a notice in writing is not complied with by mere- 
ly reading the notice to the person for whom it is 
intended,°® although reading the notice has been held 
sufficient where no copy was demanded.®* Service 
by delivering a copy has been held sufficient, al- 
though the usual and proper practice: under the 
statute is to serve by reading.®§ 

[§ 174] ad. Leaving at Residence. In some ju- 
risdictions, where the party is not absent from the 
state or on a journey, the notice may be served by 
leaving it or a copy thereof at the residence of the 


' 


tice of taking deposition to be given 
nonresident defendants by a citation 
served like a summons, a _ citation 
which does not name the person to 
serve it is void. Thomas vy. Graves, 
90 Vt, 312, 98 A 508. 

{[b]. Designation as judicial act.— 
The authorization of an indifferent 
person is a judicial act requiring the 
exercise of haere pera discretion, . and 
hence authorization by a magistrate 
who was counsel for one of the par- 
ties was invalid. St. Johnsbury v. 


notice must 
addition 


of caption is 


examination on 


NW 169. 2) Service of a notice at} the twenty-sixth of the same month | Goodenough, 44 Vt, 662. 

Richmond, a, at 3:45 P. M. on May | is insufficient), [ce] Direction to “any sheriff.”— 
24th, to take a deposition at Hamp- 44. Porter v. Pillsbury, 386 Me./A citation by a justice addressed to 
ton, Va,, on May 26th, was not within | 278. any sheriff or constable in the state 
a reasonable time, where the nonresi- [a] Change of venue.—Where the| notifying a party to a suit pending in 
dent resided in Baltimore. Payne v.| venue is changed but the record has|another county, of the taking of a 
Zell, 9S Va. 294, 86 SH 379. (8) A no- | not been removed, distance should be| deposition out of the state, may be 


tice served on Monday to take deposi- 
tions on Wednesday at 8 A. M. ata 
Place to reach which the adverse 
party would have to start at mid- 
night and change trains, did not af- 
ford reasonable opportunity to at- 
tend. Helms v. Southwest Missouri 
R, Co., 96 Kan. 568, 152 P 682. 

[b] Depositions in China.—Two 
months’ notice of taking depositions 
in China, given in Connecticut, was 
insufficient, although the trip to the 
place of taking could be made in 
twenty-nine days. The fact that the 
length of time required to reach that 
place was not a safe guide for the 
reasonableness of the notice, as it 
would be in a country where no spe- 
cial preparations are necessary for 
the proper taking of depositions. 
Sing Cheong Co. v. Yung Wing, 59 
Conn. 5385, 32 JA 289. 

40. Lindauer v. Delaware Mut. 
Safety Ins. Co., 18 Ark. 461; Pinkham 
v. Coekell, 77 Mich. 265, 43 NW 921; 
Scammon y. Scammon, 383 N. H. 
52; Miller v. Horton, (Okl.) 170 P 


509. 
41. Walsh v. Boyle, 80 Md. 262; 
Beasley v. Downey, 32. N. C. 284. 
[a] “At least” a certain number 
of days has been held to mean so 
many clear days, thus excluding both 


the day of service and the day on 
which the depositions are s be 
be ts Williams vy. Halford, 67 S. e 


296, 45 ST 207 [in effect overr 64 S. 
396, re SE 187 (which! was cited in 
one of the briefs as sustaining the 
deposition, but was not mentioned by 
the court)]; Atty.-Gen. v. Ball, 9 Ir. 
Eq. 468. 

42. Richardson v. Burlington, etc. 
R. Co., 8 Towa 260; Arnold v. Nye, 23 


computed from the county where the 
suit was brought. Phelps v. Young, 


1D. 337 
45. a lS v. Swain, 47 Mich. 82, 
45 N. H. 419 


10 NW < 

46. Ellis v. Lull, 

(holding that a notice given in time 
to allow the party notified to reach 
the place named by the shortest route 
is sufficient, although he could have 
reached the place of caption by a 
longer route by rail in a’ shorter 
time). 

47. Lindauer y. Delaware Mut. 
Safety Ins. Co., 138 Ark. 461 (holding 
that where the notice is seasonable if 
the usual land route is traveled, but 
too short if the distance is computed 
by the actual route by water, it will 
be sufficient), 


48. Bell v. Fry, 5 Dana (Ky.) 341; 
Sane v. Rupert, 60 Mich. 3818, 27 


adinediee to serve process see 
Process [32 Cye 451]. 

49. O'Connell _v. Dow, 182 Mass. 
541, 66 NE 788; Cullen v. Absher, 119 
N,. C. 441, 26 SH 38; Parker v. Meader, 
32 Vt. 300, 

fa] In North Carolina, under a 
statute requiring service to be made 
by an officer who is authorized gen- 
erally to serve process of the court 
which has jurisdiction of the action 
in which the notice is given, a con- 
stable cannot serve notice to take a 
deposition in an action pending in 
the superior court. Brown v. Myers, 
150 N. C. 441, 64 SH 8743 Cullen v. 
Absher, 119 N.C. 441, 26 SE 38. 

50. ‘Thomas y. Graves, 90 Vt. 812, 
98 A DOS, 

[a] Designation in citation.—Un- 


der Pub. St, 1615, 1616, requiring no- | 66. 


served by the sheriff of the county 
where the justice exercises jurisdic- 
tion in the county where the party re- 
sides, Parker v. Meader, 82 Vt. 300. 
51. U. S.—Carrington v. Stimson, 
5 F. Cas. No, 2,450,°1 Curt, 437. 
yeah v. Morgan, 1 Stew. 


Ark.—Miles v. Caraker, 82 Ark. 198, 
101 SW 174. 

Ga.—Burns v, State, 78 Ga. 747. 

lowa.—In re Jones, 180 Iowa 177, 
106 NW. 610. 

La.—Derigny’s Succe., 128 La, 853, 
5b S562. 
tase C.—Gooday v. Corlies, 32 S.C. L. 

Modes of ee ihss generally see No- 
tice [29 Cye 1119]. 

Service of process see Process [32 
Cye 447 et seq]. 

(re 36 Li ing ey, v. Hagens, 11 Rob. 

. 

Soxvioe’ by Shi copy generally 
see infra § 17 

53. at Btn v. Swain, 47 Mich, 82, 
10 NW 117 (holding that service on 
the partner of the attorney at his 
office is not sufficient where the stat- 
ute requires the notice to be left at 
the residence of the party to be 
served if he is not to be found in the 
county). 
tony.6a Jonas v. Smith, 2 Cine, Super. 

a 

55. 83 inte v. Anthony, 107 Mo. A. 
601, 81 SW 915. 

56. Woodruff v. Laflin, 4 Ark, 527; 
Williams v, Brummell, 4 Ark. 129! 
Fitts v. Whitney, 82 Vt. 589. 

57. Brewington v. Endersby, 4 
Greene (Iowa) 263. 

Prather vy. PEA 26 Ind, 


: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page Gnd note number, 


§§ 174-179] 


person for whom it is intended, with a person of 
suitable age and discretion.°® But if he is in a 
distant part of the state or in another state, serv- 
ice of the notice, by leaving it at his residence, 
is sometimes deemed insufficient.°° In some juris- 
dictions the notice may be left at the residence of 
the party if he cannot be found within the coun- 
ty.6+ Where the statute prescribes no mode of sery- 
ice, leaving a copy, by analogy to service of proc- 
ess, is not sufficient.®? 

[§ 175] e. Mailing. Having regard to the ap- 
plicatory statute or rule of court,®* it has been held 
that mailing the notice to the party entitled thereto 
is sufficient under certain circumstances, or in con- 
nection with other modes of service,°* but that, 
where the adverse party is a resident of the state, 
notice by mail is insufficient.°° The mere mailing 
of the notice is insufficient where it is not received 
until after the taking of the depositions, although 
it appears that in due course of. mail the letter 
should have been received in sufficient time for the 
addressee to attend the examination.*® 

{[§ 176] f. Publication. Unless authorized by 
statute an attempted service of notice by publica- 
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right to make service by publication is given by 
statute.°° Where the whereabouts of the adverse 
party is unknown, and he is not represented by an. 
attorney, service may be: made by publication.®? 

[§ 177] 3. Proof of Service—a. Necessity. The 
party offering the deposition must show that the 
required notice was given,’® and the proof of notice 
should be recorded.” 

[§ 178] b. Modes of Proof. Where service is 
made by an officer, it is proved by his return;’? and 
if his return is false by mistake, it may be amended 
to accord with the facts.7? Where the notice was 
given by the officer before whom the deposition was 
taken, proof is made by his certificate.“* If served 
by a private person or an officer not authorized to 
make service, proof is made by his affidavit,’ or by 
parol;’® but it has been held that a party to the 
suit cannot prove service by his own oath.*7 Serv- 
ice may be shown by the written admission of the 
attorney of the party.7§ 

[§ 179] c¢. Presumptions. In the absence of 
any showing to the contrary it will be presumed 
that the officer performed his duty in serving the 
notice.™® In order to dispose of an objection that 
the time of the 


tion is a nullity.®” 


59. U. S.—Merrill v. Dawson, 17 F. 
Cas. No. 9,469, Hempst. 563 [aff 11 
Haw. 375, 13 L. ed. 736]. 

y.—Bell v. Fry, 5 Dana 341; May 
v. Russell, 1 T. B. Mon. 223. 

Leased v. Harvard, 5 Mart. N. 
S. 212. 

ris C.—Kennedy v. Fairman, 2 N. C. 


404, 

Okl.— Miller v. Horton, 170 P 509. 

Pa.—Campbell v. Shrum, 3 Watts 
60. Compare Lemon y. Bishop, 1 Penr. 
& W. 485 (holding that such service 
was insufficient where both parties 
resided near each other in the same 
town). 

Tenn.—wWilson v. 
108. 

Va.—King v. Hancock, 114 Va. 596, 
77 SE 510. 

[a] Concealment.—Service may be 
made in this manner where the party 
is at home but conceals himself. 
Praia v. Drake, 5 Hayw. (Tenn.) 


‘Drake, 5 Hayw. 


woe on attorney see supra § 


Substituted service of process see 
Process [32 Cye 461]. 

60. Wilson v. Drake, 5 Hayw. 
(Tenn,) 108. See Coleman v. Moody, 
4 Hen. & M. (14 Va.) 1 (holding that, 
where the notice was left with the 
wife of the party, at his dwelling 
house, when it was known by the ad- 
verse party that he was absent on a 
journey to another state, and when it 
appeared also that the notice might 
have previously been given to the 
party himself, and that the taking 
of the deposition might have been 
postponed, as it respected the trial 
of the cause, until he returned, the 
service was insufficient, and the dep- 
osition inadmissible). 

Toulman v. Swain, 47 Mich. 82, 
10 NW 117. , 
Gooday v. Corlies, 32 S. C. L. 


63. See statutes and court rules. 

64. Trevelyan v. Lofft, 83 Va. 141, 
1 SE 901 (holding that the notice was 
sufficiently served by posting at the 
door of the party’s residence, he and 
all of his family being absent from 
home, and also by serving a copy on 
his counsel on the same day, and 
by mailing a copy to him abroad 
which he received in due course of 
mail). 

Service by mail generally see No- 
tice [29 Cye 1123]. 

65. King v. Hancock, 114 Va, 596, 
77 SE 510. 

66. Walker v. Parker, 29 F. Cas. 
No. 17,082, 5 Cranch C. C. 639. 

67. Lattier v. Lattier, 5 Oh, 538. 


% 


But in some jurisdictions the 


68. Miller v. Neff, 33 W. Va. 197, 
10 -SE 378, 6 LRA 515. 

69. Maxwell v. Holland, 2 N. C. 
302; Lattier v. Lattier, 5 Oh. 538. 

Service by publication generally 
see Notice [29 Cye 1119]. 

Service of process see Process [32 


Cyc 467]. 
70. Smelser v. Williams, 4 Rob. 
(La.) 152; Gill v. Phillips, 6 Mart. 


N. S. (La.) 298; Thomas v. Clagett, 2 
Harr. & M. (Md.) 172. 

71. Thomas vy. Clagett, 2 Harr. & 
M. (Md.) 172. 

72. Helm v. Shackleford, 5 J. J. 
Marsh. (Ky.) 390; Hunt v. Lowell 
Gas Light Co., 1 Allen (Mass.) 343; 
Bewley v. Cummings, 3  Coldw. 
(Tenn.) 232; El Paso, etc., R. Co. v. 
yeere 89 Tex. Civ. A. 534, 88 SW 


[a] Hour of service—A return of 
service on the day before the time 
appointed for taking the deposition, 
without stating the hour of service, 
fails to show that the party had the 
twenty-four hours’ notice allowed by 
statute. Hunt v. Lowell Gas Light 
Co., 1 Allen (Mass.) 343. 

{b] Sufficiency.—(1)- A return 
“executed by delivering a true copy 
of the above notice” sufficiently 
shows. service on the party to whom 
the notice is addressed. Helm_ vy. 
Shackleford, 5 J. J. Marsh. (Ky.) 
390. (2) A return “executed this writ 
own the 18th of June, 1859,” although 
informal, if in other respects unex- 
ceptionable, is sufficient. Bewley v. 
Cummings, 3 Coldw. (Tenn.) 232. 

{c] Uncertified copy of notice.—It 
is no objection to the return that the 
copy served was not certified by the 
clerk. El Paso, etc., R. Co, v. Vizard, 
39 Tex. Civ. A. 534, 88 SW 457. 

Conclusiveness of proof see infra 
§ 181. 

Proof of service of process see 
Process [32 Cye 496]. 

73. Hoopes v. Devaughn, 43 W. Va. 
447, 27 SE 254. 

74, Harris v. Wall, 7 How. (U. S.) 
693, 12 L. ed. 875; Homer v. Brainerd, 
15 Me, 54. 

[a] Certification.—Service of a no- 
tice to take a deposition, to be used 
in the circuit court of the United 
States, was certified by the magis- 
trate as well as by the ‘marshal. 
Harris v. Wall, 7 How. (U. S.) 693, 12 
L. ed. 875. Hit 

{b] Annexation of notice—Where 
the magistrate omits to certify that 
the adverse party was duly notified, 
put annexes the notice, from which 
it appears that legal notice was given, 
the deposition may be read.» Homer 


service was not proved, made for 


v. Brainerd, 15 Me. 54. 
jhe Ark.—Hyde v. Benson, 6 Ark. 


Ky.—Bell v. Fry, 5 Dana 341. 

Miss.—Gordon v. Watkins, Sm, & 
M. Ch. 37. 

Oh.—Balser v. Singer, 1 Oh. Dec. 
(Reprint) 56, 1 WestLJ 394. 
; Pa.—Tussey v. Behmer, 9 LancBar 


5, 

[a] Proof before commissioner.— 
A commissioner to take depositions 
in another state, to whom the com- 
mission is sent, may take evidence 
by affidavit that notice of the time 
and place of holding the commission 
was served on the other commis- 
sioners appointed in the matter, Tus- 
sey v. Behmer, 9 LancBar (Pa.) 45. 

[b] Proof in deposition—A wit- 
ness who serves notice may. prove 
the service in his deposition. Balser 
v. Singer, 1 Oh. Dec. (Reprint) 56, 1 
WestLJ 394. 

[ce] Verification of return.—A re- 
turn by a clerk who served notice, is 
not legal evidence unless verified by 
Pers affidavit. Hyde vy. Benson, 6 Ark. 


76. Hobbs v. Duff, 43 Cal. 485; 
Laurence v. Phelps, 2 Root (Conn.) 
334; Bell v. Fry, 5 Dana (Ky.) 341; 
Pickard v. Polhemus, 3 Mich. 185. 
But see Barnes v.’Ball, 1 Mass. 73 
(holding that testimony was not ad- 
missible to prove that the adverse 
party had notice and had consented 
to the caption of the deposition ex 
parte if he should not attend). 

a Lockwood v. Adams, 10 Oh, 


78. Brown v. Clement, 68 Tll. 192; 
Coffin vy. Anderson, 4 Blackf. (Ind.) 
395; Cohen v. Reichman, 55 Ind. A. 
164, 102 NE 284; Claiborne v. Frazier, 
4S. C. L. 47; Nasser v. Gaston, 70 
Wash. 685, 692, 127 P 470 [cit Cyc]. 

[a] Conclusiveness of admission. 
—Such acknowledgment is conclu- 
sive proof of the service of such no- 
tice. Cohen v. Reichman, 55 Ind. A. 
164; 102 NE 284. 

[b] Admission by partner of at- 
torney.—There was sufficient service 
where the notice sent by mail was re- 
turned with an admission of service, 
and acted on under the belief that it 
was signed. by authority of the at- 
torney, who was in fact absent, and 
it appeared that the. admission was 
signed by the attorney’s son and law 


partner. Brown y. Clement, 68 Til. 
192, ' 
79.. Reese v. Beck, 24 Ala. 651; 


Maze v. Heckinger, 13 KyL 541, 
{a] Identity of person served.—If 
the notice is executed by the sheriff 


672 [18 0.3,] 


the first time on appeal, the court may presume 
that the date of the notice was the date of the 
service.®° 

[§ 180] d. Sufficiency. The proof of service 
must show that the notice was served within the 
time,®! and in the manner required by law.*? Proof 
of service by mailing a copy must show that the 
copy was placed in the post office in due season so 
as to give the addressee the notice required by 
law.88 
residence of the party must specify the residence,** 
and state with whom the notice was left,®° but where 
the notice was left with the wife of the party, the 
proof need not show that she was informed of its 
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Proof of service by leaving a copy at the | 


[§§ 179-182 


purport ®** or that she was at home when the service 
was made, the presumption being that such a sery- 
ice was at the party’s residence.®’ Unless the serv- 
ice on some one else is authorized unconditionally,§* 
where the party was not served personally, the rea- 
son for the omission should appear.®® 

[§ 181] e. Conclusiveness. While it has been 
held that the return of an officer,®® or the certifi- 
cate of the magistrate,®°! or notary,®? before whom 
the deposition was taken is only prima facie evi- 
dence of its truth, it has also been held that the 
certificate of the magistrate renders conclusive the 
recitals in the caption of the deposition as to the 
fact of notice.®% 


XVII. EXECUTING COMMISSION OR TAKING DEPOSITION 


[§ 182] A. In General. Statutes respecting the 
taking of depositions must be substantially complied 
with and no material deviation therefrom will be 
allowed, except by the agreement or waiver of the 
parties.°* In some jurisdictions the statutes con- 
cerning the taking of depositions are liberally con- 
strued,®® and substantial compliance is all that is 
required.°® The taking of depositions is essentially 
a part of the trial.°’? Where a deposition is taken 


in another state to be used within the state in 
which the commission issued, the proceedings are 
the proceedings of the court which issued it, and 
are to be regulated by the laws of that state.°® 
Removal of a cause from a state to a federal court 
discontinues pending proceedings to take deposi- 
tions inaugurated in the state court,®® and the party 
causing the removal is not estopped to raise the ob- 
jection; but where a party stipulates that the re- 


250, 99 P 1070. 


on a person bearing the same name 
as one of the partners of the firm, 
it will be presumed that the sheriff 
did his duty, and that the person on 
whom the notice was served was a 
partner of the firm. Reese v. Beck, 
24 Ala. 651, 

[b] Advertisements.—Where the 
commissioner is directed to “adver- 
tise the time and place of his sit- 
tings,’ the court will presume, in the 
absence of any evidence to the con- 
trary, that the commissioner did his 

cy 


duty Maze v. Heckinger, 13 
541. 
{c] Service of by leaving copy.— 


On proof of service by leaving a copy 
with defendant's wife at his resi- 
dence it will be presumed that she 
was at home when the service was 
made, Snyder vy. Wilt, 15 Pa. 59. 

80. Keller y. Nutz, 5 Serg. & R. 
(Pa.) 246. 

81. Corgan v. Anderson, 30 Ill. 95, 
F co peeepaleanae as to time see supra 

82. Hill v. Norvell, 12 F. Cas. No. 
6,497, 8 McLean 588; Crozier v, Gano, 
1 Bibb. (Ky.) 257; Stokes v. Hardy, 
T1_N. J. L. 116, 58 A 650. 

Presumptions see supra § 179. 

83. Stokes v. Hardy, 71 N. J.i\l. 
116, 58 A 650; McCourry v. Doremus, 
10 N. J. lL. 246.. + 


84. Hill v. Norvell, 12 F. Cas, No. 
6,497, 8 McLean 583. 
geen Crozier vy, Gano, 1 Bibb (Ky.) 
86. McCall v. Towers, 15 F. Cas. 
No, 8,674, 1 Cranch C. C. 41. 
87. See supra § 179, note 79 [c]. 
88. See supra § 172. 


89. Wilson v. Drake, 5 Hayw. 
(Tenn.) 108 (where the service was 
made on the attorney). 


fan Bowyer v. Knapp, 15 W. Va. 
fa] Impeachment of return.—An 


affidavit by defendant that he knew 
nothing of the taking of a dep- 
osition read in evidence is sim- 
ply an affidavit against the officer's 
oath who took the deposition, with 
the intrinsic probabilities in favor 
of the officer; and as the deposition 
had probably ‘been on file for months 
it was laches in defendant not to 
have known of it. Shreve v. Cross, 3 
Ky. Op, 204. 

91. Pierce v. Pierce, 29 Me, 69; 
Minot v. Bridgewater, 15 Mass. 492; 
Barnes v. Ball, 1 Mass, 73. 

92. Lyon v. Ely, 24 Conn. 507. 

93. True v, Plumley, 86 Me. 466; 
Norris. v. Vinal, 33 Me, 581; L; Cooper v. 


Bakeman, 83 Me. 376 [expl and dist 
Pierce vy. Pierce, 29 Me. 69; Minot v. 
Bridgewater, 15 Mass. 492; Barnes v. 
Ball, 1 Mass, 

[a] Impeachment by return of of- 
ficer.—The statement in the caption 
cannot be controlled by an officer's 
return on a _ notification attached, 
which is not referred to in the cap- 
ticn, nor by the fact that the adverse 
party or his attorney was actually 
absent at the time. Norris v. Vinal, 
33 Me. 581. 

{[b] Parol evidence to impeach.— 
Parol testimony to show that the 
time between the notice and the cap- 
tion was less than allowed by the 
statute is inadmissible. Cooper v. 
Bakeman, 338 Me, 376. 

94. U. S.—Bell v. Morrison, 1 Pet. 
351, 7 L. ed. 174; Luther v. The Mer- 
ritt Hunt, 15 F. Cas. No, 8,610, Newb. 
Adm. 4; Hacker, v,,U..S. 387 Ct. Cl. 


86. 

Alaska.—Dunbar v. De Groff, 1 
Alaska 25, 

Cal.—Thomas v. Black, 84 Cal. 221, 
23 P 1087; McCann v. Beach, 2 Cal. 
382; McCann y. Beach, 2 Cal,. 25. 

halon Ryan v. Peo., 21. Colo. 119, 
40 P 775. 

Ga. —Loulsville, etc., Ko Seek A 

30 Tir. 


R. 
Chaffin, 84 Ga. 519, 11. SE 891, 
_il.—Corgan Vv. "Anderson, 
ook Greene County v. Bledsoe, 12 Ill. 
Md,—Williams v. Banks, 5 Md. 198; 
Tolly. v. Ford, 1 bgt & J, 413; 
Lowes v. Holbrook, 1 Harr. & J. 153; 
Bladen y. Cockey, 1 Harr. & M. 230. 
Mass.—-Bradstreet v. Baldwin, 11 


Mass. 229. 
agicae- Bakteneon v. Fagan, 38 Mo. 


N. H.—Fabyan v. Adams, 15 N. H. 


a 

. J.—Moran v. Green, 21 N. J. L. 
562 Hendricks v. Craig, Bu Now leer Lis 
+64 Lawrence v. Finch, 17.N. J. Eq. 


gota ee v. State, 27..Tex. 


Utah. ere pana v. Stoutt, 35 Utah 
250, 99 P 10 

Can.  iliwilie /Mut. Mar., etc., Ins. 
Co. v. Driscoll, 11 Can. S. c 183: 

fa] TlustrationWhere a party 
chooses the statutory method, re- 
quiring that all interrogatories, direct 
and cross, be reduced to writing and 
that the witness answer them in that 
form, the trial court has no power to 
allow the party to cross-examine tne 
witness orally when taking the depo- 
sition. Burnham_.y. Stoutt, 35 Utah 


[b] Sending commission to wit- 
ness.—The sending of the commis- 
sion to the witness instead of to the 
commissioner is not fatal, where the 
witness delivers it to the commis- 
sioner and no prejudice is occasioned 
by the _ irregularity. Phelps’ v. 
Walkey, 84 Iowa 120, 50 NW 560. 

95. Darby v. Heagerty, 2 Ida. 282, 
pa 85 (by virtue of Code Civ. Proc. 


a 
96. Greene County v. Bledsoe, 12 


Tll. 267 
[a] In England, a strict and lit- 
eral compliance with the directions 


in an order for a commission under 


the statute to examine witness 
abroad is unnecessary. Hodges v. 
Q. Bi 652;°8" B. .&-S. 


Cobb, L. R. 2 
583. 


97. Parker vy. Marco, 136 N._ Y. 
585, 32 NE 989, 32 AmSR 770, 20 LRA 
45, 30 AbbNCas 58 [rev 61 Hun 519, 
16 NYS 325]. 

[a] Officer as representative of 
court.—Where a party to an action 
pending in the federal court in an- 
other state seeks to take the testi- 
mony of his witnesses in this state 
to be used on the trial, the notary 
before whom the depositions are 
taken becomes the arm of the federal 
court and represents the court pro 
hae vice. Parker v. Marco, 136 N. Y. 
585, 32 NE 989, 32 AmSR 770, 30 LRA 
45, 30 AbbNCas 58 [rev 61 Hun 519, 
16 NYS 325]. 

[b] Suitor’s exemption from proc- 
ess.— The taking of depositions 
should be regarded as a part of the 
trial, for the protection of a suitor 
from another state from service while 
attending the examination. Parker 
v. Marco, 136/N. Y. 585, 32 NE 989, 32 
AmSR 770, 20 LRA 45, 30 AbbNCas 
58 [rev 61 Hun 519, 16 NYS 325]. 

98. Egan v. Hotel Grunewald Co., 
134 La. 740, 64 S 698; Commandeur y. 
Russell, 5 Mart. N. S. (La.) 456. See 
Pratt v. Roman Catholic Orphan Asy- 
lum, 20 App. Div. 352, 46 NYS 1035 
[aff 166 N. Y. 5938°:mem, 59 NE 1120 
mem] (where proof of the law of 
England was attempted to be made 
by letter and declaration executed un- 
der the laws of that country pro- 
viding for the taking of proof to be 
used in its colonies). 

Derivation of commissioner’s au- 
Kee from foreign court see supra 


9020" 29 Fed. 
1, Arnold vy. Kearney, 29 Fed. 820. - 


Arnold vy, Kearney, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 182-185] 


e 
moyal shall not interrupt the deposition proceed- 
ings, he cannot thereafter raise the point.? 

[§ 183] B. By Person Designated. The dep- 
osition must be taken before the magistrate, notary, 
or other officer designated in the notice, or com- 
mission,® unless it is stated that the deposi- 
tion will be taken before the officer named or some 
other like official or proper authority.* Where a 
commission directed to a person by name or by his 
official title is executed by a person of different 
name or having a different title, the deposition is 
inadmissible,® unless it appears or is proved that 
the party who executed the commission was the 
person intended,® or unless the irregularity is waived 
by failure to make timely objection.*. But where a 
commission is returned by a person of the same 
name as the commissioner to whom it was directed, 
there’ is a presumption of identity.8 And slight 
variation in the spelling of the name ® or the addi- 
tion of a middle name '° may be disregarded, there 
being nothing else to show that the deposition was 
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not taken by the person intended to be designated. 

[§ 184] C. Oath of Commissioner or Officer. 
When so required by statute or rule the commis- 
sioner must take the prescribed oath.*t It has been 
held that commissioners may qualify each other,!” 
or where there is a single commissioner appointed 
to take evidence abroad, that he may administer 
the oath to himself.t* An official to whom a general 
oath of office has been administered need not be 
specially sworn when acting as a commissioner or 
taking depositions in a particular case.’ Unless re- 
quired by statute or rule, the prevailing rule is that 
the commissioner need not be sworn.’® In the Eng- 
lish court of exchequer commissioners appointed in 
aid of the master, after a decree, are not sworn to 
secrecy.?® 

[§ 185] D. Witnesses. The deposition of a 
person other than the witness designated is gener- 
ally inadmissible,’ even though it is proved on the 
trial that such person and the witness named in the 
commission or notice are the same,!® unless the 


2. Zych v. American Car, etc., Co., 
127 Fed. 723 (where the effect of a 
removal without a saving stipulation 
as to depositions was queried). 

3. Ala.—kKroell v. State, 139 Ala. 
1, 36 S 1025. 

Re ee aes th yv. Tallman, 8 Conn. 

8. 

Md.—Maryland Ins. Co. v. Bossiere, 
9 Gill & J. 121; Cappeau v. Middle- 
ton, 1 Harr. & G. 154. 

Vt.—Henry v. Huntley, 37 Vt. pr 

B. C.—Rex v. Rulofson, 14 B. C. 


TO: 
Ay or ers v. Thompson, 26 U. C. 


Q. 

ne W. Terr.—Claverie v. Gory, 4 
Terr. L. 470. 
peed i to take see supra §§ 24— 


Designation of commissioners see 
supra §§ 118, 2. 

Execution by less than all of com- 
missioners see supra § 28. 

4. Gormley v. Bunyan, 138 U. S. 
623, 11 SCt 453, 34 L. ed. 1086; Dag- 
gett v. Tallman, 8 Conn. 168; De 
Renzes v. His Wife, 115 La. 675, 39 S 
805, 2 LRANS 1089, 5 AnnCas 893; 
Alexander v. Alexander, 5 Pa. 277 
iat Sab designation see supra § 

5. U. S.—Banert v. Day, 2 F. Cas. 
No. 836, 3 Wash. C. C. 243. 


v. Cannon, 103 Till: A. 534 [aff 201 
Ill. 260, 66 NE 388]. 

Iowa.—State v. Cross, 68 Iowa 180, 
26 NW 62; Jones v. Smith, 6 Iowa 
229; Plummer v. Roads, 4 Iowa 587. 

La.—De Renzes v. His Wife, 115 
La. 675, 39 S 805, 2 LRANS 1089, 5 
AnnCas 893; Follain v. Lefevre, 3 
Rob. 13. 

Md.—Maryland Ins. Co. v. Bossiere, 


9 Gill & J. 121 
v. Beckley, 16 Serg. 


Pa.—Breyfogle 
& R. 264 

German F. Ins, Co. 
Civ. A. 407, 92 SW 


Tex.—Freeport 
v. Gibbs, 42 Tex. 
1068, 96 SW 760. 

{a] Tiustration.—Under a statute 
providing that on the appearance of 
the witness “the officer to whom the 
commission is directed’”’ shall pro- 
ceed, ete., a deposition taken by a 
notary public of N parish, Louisi- 
ana, on a commission addressed to a 
notary public of C parish, was prop- 
erly suppressed. Freeport German F. 
Ins. Co, v. Gibbs, 42 Tex. Civ. A. 407, 
92 SW 1068, 96 SW 760. 

[b] Misnomer.—The execution by 
George Dunbar of a commission ad- 
dressed to ‘George Dunlair’ was 
fatal. Breyfogle v. Beckley, 16 Serg. 
& rig (Pa.) 264. 

U. S.—Bibb v. Allen, 149 U. S. 
4st, 13 SCt 950, 37 L. ed. 819. 
“a Whitaker v. Wheeler, 44 Ill. 


[18, C. J.—22] 


Iowa.—Byington v. Moore, 62 Iowa 
470, 17 NW 644; Plummer y. Roads, 
4 Iowa 587. But see State v. Cross, 
68 Iowa 180, 195, 26 NW 62 (where a 
commission to take testimony was di- 
rected ‘to any notary public in and 
for the county of Baltimore and state 
of Maryland’; and the depositions 
were taken by one who designated 
himself in his certificate as a notary 
public of the state of Maryland duly 
commissioned and qualified residing 
in the city of Baltimore and state of 
Maryland. A motion to suppress the 
depositions was sustained upon the 
ground that the depositions were not 
taken before a notary in and for the 


; county of Baltimore, state of Mary- 


land). 

La.—Frierson v. Irwin, 4 La. Ann. 
277; Follain v. Lefevre, 3 Rob. ‘13. 

Mich.—Cronkhite v. Mills, 76 Mich. 
669, 43 NW 679. 

530" .—Friend v. Thompson, Wright 

7. Newton v. Porter, 69 N. Y. 133, 
25 AmR 152. 

“eayenee or v. McElevy, 2 Grant. 

a. 

9. Rust v. Eckler, 41 N. Y. 488. 

10. Newton v. Porter, 

133) 25 AmR 152 [aff 5 Lans. 416]. 

11. U. S.—Frevall v. Bache, 9 F. 
Cas. No. 5,113, 5 Cranch C. GC. 463. 

Md. —Clogg v. McDaniel, 89 Md. 416, 
rhs ye 795; Tolley v. Ford, 1 Harr. & 

N. J.—Perry v. Thompson, 16 N. J. 
ss cy Lawrence v. Finch, 17 N. J. 

q. 

Eng.—D’ Alton v. Trimleston, Fl. & 
Bann Huggins v. Moffitt, Fl. & K. 

Man.—Gendron y. Manitoba Milling 
Co., 7 Man. 484. 

[a] Sufficiency of oath—(1) A 
statute requiring a commissioner to 
make oath that he will “faithfully, 
fairly and impartially” execute the 
commission is not complied with by 
an oath that he will faithfully exe- 
cute the commission. Perry ' v. 
Thompson, 16 N. J. Ll. 72. (2) Nor is 
such a statute satisfied by the com- 
missioner’s swearing that he will 
truly, faithfully, and without par- 
tiality take the examination and dep- 
an oe: Lawrence v,. Finch, 17 N. J. 

‘Broof of qualification by oath see 
infra § 261. 


12. Williams v. Richardson, 12 
S.C. 584, 

13. Wilson v. De Coulon, 22 Ch. 
D. 841 


14. Quynn v. Brooke, 22 Md. 288; 
Kelton v. Montaut, 2 R. I, 151. And 
see Hoyt v. Hammekin, 14 How. 
(U. S.) 346, 14 L. ed. 449 (holding 
that it was error to refuse a deposi- 
tion taken before a United States 
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commissioner because it did not ap- 
pear that he had been sworn since the 
ecmmissioner was an _ officer ap- 
pointed by the courts of the United 
States, and his official acts are prima 
facie valid). 

[a] Justice of the peace.—It is 
not necessary that a justice of the 
peace should be sworn as a commis- 
Ae as s Kelton v. Montaut, 2 R. I. 
ol. 

{b] Original qualification. — A 
standing commissioner, who has 
taken the oath prescribed in ‘open 
court,” and whose certificate of quali- 
fication was filed at that time, is suf- 
ficiently qualified to take depositions, 
although the act under which he was 
appointed directs that his certificate 
be ‘ ‘recorded,’ and that his oath must 
be taken “before the judge.” Quynn 
v. Brooke, 22 Md. 288 

15. Gilpins v. Consequa, 10 F. Cas. 
No. 5,452, Pet. C. C. 85, 3 Wash. C. C. 
184; Wolfe v. Parham, 18 Ala. 441; 
Peo. v. Riley, 75 Cal. 98, 16 P 544; 
Benckenstein v. Schott, 92 Oh. -St. 29, 
110 NE 633. See Clay v. Stephenson, 
3A. & E. 807, 30 ECL 367, 111 Reprint 
620, 1 H. & W. 409, 5 N. & M. 318; 
Boelen v. Milladew, 10 C. B. 898, 70 
ECL 898, 138 Reprint 355 (holding 
that under special circumstances the 
oath of commissioners named to exe- 
cute a commission in a foreign coun- 
try may be dispensed with). Com- 
pare Gendron v. Manitoba Milling Co., 
7 Man. 484, 487 (where the deposi- 
tions were suppressed because the 
oath of the commissioner was not 
taken before an officer shown to be 
authorized to take, notwithstanding 
neither the statute nor the order re- 
quired the commissioner to be sworn, 
the court saying: “In some cases the 
commissioner’s oath has been dis- 
pensed with, but it would seem that 
there must be an order in express 
terms dispensing with it. I have 
found no case in which it has been 
dispensed with, except where the 
commission has been addressed to 
the judge of a foreign Court, or to 
the foreign Court itself’). 

16. Hall v. Clee, 1 Jur. 918, 2 Y. 
& C. Exch. 725, 160 Reprint 585. 

17. Harlan v. Richmond, 108 Iowa 
161, 78 NW 809; Patterson v. Wabash, 
etc., R. Co., 54 Mich. 91, 19 NW 761; 
Miller v, Frey, 49 Nebr. 472, 68 NW 
630; Galveston, etc., R. Co. v. Morris, 
94 Tex. 505, 61 SW 709 [aff (Civ. A.) 
60 SW 813]. 

Designation of witnesses: 

In affidavit supporting application for 

commission see supra § 8 
In commission see supra §§ 122-124. 
In notice to take depositions see 

supra § 151. 

18. Galveston, etc., R. Co. vy. Mor- 
ris, 94 Tex. 505, 61 SW 709. 


674 [is 6.9. 


adverse party is aware that the person examined 
was the witness intended.’® The fact that not all 
the witnesses named in the commission were ex- 
amined does not require the suppression of the dep- 
ositions of the others.?° 

[§ 186] HE. Place of Taking—l. In General. 
Where the commission or the order for taking a 
deposition directs where it is to be taken, or the 
place of taking is preseribed by statute or rule of 
court, if the deposition is taken elsewhere it is in- 
admissible,?! unless the circumstances or exigencies 
of the case authorized a departure from the general 
rule,2? or the witnesses consent thereto.2* In fix- 
ing the place the convenience of the parties, coun- 
sel, or the witnesses may be taken into considera- 
tion24 But a party or a witness should not be 
compelled to attend anywhere but the place at which 
he has a right to be examined except under special 
circumstances.2> The fact that the notary before 
whom depositions are taken has his offiee with the 
attorneys representing the parties taking the depo- 
sition does not warrant exclusion of the deposi- 
tion.26 . A commission may be executed in the en- 
emy’s country.*? 

[§ 187] 2. Compliance with Notice, The depo- 

fa] The reason for this rule is| ley, 4 Del, 624, 
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[§§ 185-188 


sition should be taken at the place designated in the 
notice.2® But it will not be suppressed where ‘it 
appears that it was taken substantially at such 
place.’ Proof that a deposition was taken at the 
place designated may be shown by parol.*° Error 
in taking depositions at a place other than that 
named in the notice is cured by the presence of both 
parties or their representatives,®* or by recalling the 
witness, reopening the examination, and allowing 
eross-examination by the adverse party.** 

{[§ 188] F. Time of Taking—1. In General. 
Statutes and rules prescribing the time for taking 
a deposition must be strictly complied with,®* al- 
though an objection to a deposition that it was 
not taken in proper time may be disregarded in the 
absence of any showing of prejudice to the oppo- 
site party,®4 or where the irregularity oceurred at 
the instance of the objecting party,®> or where the 
time fixed has been waived.*® If the time is not 
prescribed, depositions must be taken with reason- 
able diligence,*? and at a reasonable time of day."8 
Depositions should not be taken at a time when it 
is evident that the adverse party or his counsel can- 
not attend,®® although, if taken in good faith and 
without knowledge that the adverse party could-not 
Marsh, (Ky.) 557. 


that one of the purposes of designat- 
ing the witness in the commission or 
notice is in order to enable the ad- 
verse party to identify him as of the 
time of the a OS of the notice. 
Galveston, ete., R. Co. v. Morris, 94 
Tex. 505, 61 SW 709 [ate (Civ. A.) 60 


. Phelps, 3 N. Y. Super. 
64; LR aan ag ete., R. Co. v, Morris, 
94 Tex, 505, 61 SW 709 [aff (Civ. A.) 
es SW 813); Kent v. Buck, 45 Vt. 


Sal Stipulation as to witness.— 
The deposition of James V, taken 
without objection under an agree- 
ment to take the deposition of John 
V, is admissible. Hays v, Phelps, 3 
N. Y. Super. 64, ' 

sei Schunior v. 83 Tex, 
8 SW 484. 

21. U. S.—Bondereau v. Montgom- 
ony 38 BF. Cas. No. 1,694, 4 Wash. C. C, 


6. 

Del.—Biddle v. Frazier, 8 Del. 258. 

Ga.—Wells v. Jones, 144 Ga, 188, 86 
Sip) 546. 
ayy H.—Beach v. Workman, 20 N. H. 

Pa.—Bank v. Brodhead, 2 Lehigh 
VallLR 383, 

Man.—Re Alberta, etc., R. Co., 20 
Man. 697. 

[a] Sojournment in county.—A 
person living without the state who 
does business in a city within the 
state “sojourns” in such eity, within 
a statute providing that a commis- 
sion issued in another state may be 
executed in the county in which the 
witness resides or sojourns, Witten- 
brock v. Mabins, 57 Hun 146, 10 NYS 
733 [app dism 123 N, Y. 688° mem, 
25 NIG 958 mem], 

[b] Proof of taking in’ foreign 
country.—Where a commission is- 
sued to take a deposition abroad it 
is competent for the judge to find 
that it was taken in the foreign 
country, from evidence that the en- 
UI ies in which the deposition was 
received bore the postmark and post- 
age stamp of such foreign country. 
McKinney v. Wilson, 133 Mass. 181, 

[c] Substantial compliance. -— 
Where the office of the commissioner 
is specifled by designating its loca- 
tion in a city, a deporition taken at 
his office at another location but in 


Russell, 


the city named is admissible, Sayles 
vy. Stewart, 5 Wis. 8. 
{aj Going witness.—A commis- 


sion to take the testimony of a going 
witness may be taken out of the state 
after he has left it. Boston v. Brad- 


een een re 


Tor later cases, developments and changes in the law Soo cumulative Annotations, same title, page and note number, : 
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{e] Nonresident within state.—-A 31. 


commission to take the testimony of 
a nonresident witness may be exe- 
cuted within the state. Cox v. Cox, 
2 Port, (Ala.) 6338, 

{[f] In Georgia.—Under Civ. Code 
(1910) §§ 56910, 5911, depositions may 
be taken in the county of the witness’ 
residence. Wells vy. Jones, 144 Ga, 
188, 86 SE 546. 

Designation of place: 

In commission see supra § 125, 
In notice to take depositions see 

Supra § 158. 

22. Cox v. Cox, 2 Port: (Ala,) 533; 
Boston v. Bradley, 4 Del, 524; Mason 

38 Johns, Ch. (N. 


23. Harding v. Larkin, 41 Tll. 413 
(holding that, where a witness has 
the right to be examined in the coun- 
ty of his residence, it is immaterial 
that his deposition was taken in an- 
other county, if he voluntarily ap- 
pears); Jackson v. Leek, 12 Wend. 
(N. Y.) 105 (holding that witnesses 
may be examined in perpetuam out 
of the county of the commissioners’ 
appointment, if they consent). 

24. Prevost v. Gorrell, 19 BF. Cas. 
No. 11,406a, 7 WklyNC (a git 
Commonwealth Ins.,_ ete, (ae yA 
Slack, 18 Pa. Co. 598; Kahn. v. Red- 
ford, 8 Ch. Chamb, (U. C.), 65. 

fa’) Aged witnesses living in a 
distant part of the state may be 
examined before a master in their 
own county, on interrogatories ap- 
proved by the master before whom 
the reference is pending. Mason v. 
Roosevelt, 8 Johns. Ch. (N, Y.) 627. 

25. Gallagher v. Gairdner, 2 Ch, 
Chamb. (U. C.) 480; McDermid v, 
suet Mid) ite) On. Chamb. (U. C.) 


26. Singer Mfg. Ce Ng McAllister, 
22 gene 869, 86 NW 1 
Vv, manneg Amb, 62,, 27 
Rovint 35; Cahill v. Shepherd, 12 
Vos, Jr. 336, 


88 Reprint 127. 
28. McClintock v. Crick, 4 Towa 
453; Gill v. Jett, 6 Mart. N. S. (La.) 
279;, Gilly v. Logan, 5 


2 Mart. .N. S. 
am) 196; Young v. Mackall, 4 Mad. 
862; Collins v. Wlliott, 1 Harr, & J, 
(Mid.) 1; Young v. Mackall, wate @hy 
BOS; ‘Alston v. Taylor, 2.N. C. 381. 

Adjournments see infra §§ 200— 
202, 

Designation of place in notice see 
supra § 168. 

29. De Witt v. Bigelow, 11 Ala. 
480; Trapnall v. State Bank, 18 Ark. 
53 


30. Waters Vv. Brown, ve Y Nilhd a 3 


Gartside Coal Co, v. Maxwell, 
20 Fed. 187; Rantt v. Hardin, 2 Ky. 
Op. 69. 

32. Southern Kansas R. Co v. 
Robbins, 43 Kan, 145, 28 P 113, 

fa] Adjournment.—If the deposi- 
tions were not taken at the place des- 
ignated in the notice, but the ad- 
jJournment from that place was au- 
thorized, and the party was present, 
he can not avail himself of such ir- 
regularity. Rantt v., Hardin, 2: Ky. 
Op. 69. See also infra § 200. 

33. U. S.—Western Hlectrie Co. v. 
Capital Tel,, 7 » 86 Bed. 769; 
Wooster vy. ‘Clark, 9 Fed. 854, 

Ky.—May v. Russell, 1 T. B. Mon. 

Oh.—-Creager v. Minard, Wright 
519; Wilkinson yv. Fallis, Wright 308; 
Cook v, Hen dee, 21 Oh, Cir, Ct. N. 8. 
74, 3 Oh, A. 862, 

vt, —Plattsburgh First Nat. Bank 
v. Post, 65 Vt. 222, 25 A 1093; Hen- 
nessy v. Stewart, 31 Vt. 486. 

Va.—Hunter v, Fulcher, 5 Rand. 
(26 Va.) 126, 16 AmD 7388. 

fa], tn England, a witness may be 
examined on the part of one party 
after the commissioners for the other 
have left with the commission. 
Trevor v. Treveman, Toth. 189, 21 
Reprint 164, 

Designation of time: 

In commission see supra § 125. 
In notice to take depositions see 

supra § 158 

Time of a plication for commission 
see supra gry 66-76 

34, Flowers v. Poorman, 43 Ind. A, 
528, oT NE 1107; Ueland v. Dealy, 11 
N. D. 529, 89 NW 825. 

35. Francis. v. Sturgill, 168 Ky. 
650, 174 SW 758, 

36.. Sco /infra § 194. 

87, Taylor vy. Knox, 5 Dana (Ky.) 
466; Ulmer v, Hills, 8 Me, 826. But 
see Wyman, v. Wood, 25 Me. 436 
(holding that a deposition taken on 
the day next preceding that on 
which the court at which it was to 
be used was to commence its session, 
without regard to the distance of the 
place of caption, will not be reject- 
on Bah np no sinister purpose was in 
view). 

Diligence in apptying for commis- 
sion seo supra 66, 

88, Moreton v. Moreton, Dick. 21, 
21 Reprint 174 (holding that it is not 


irregular to execute a commission. 


after four o'clock in the afternoon). 


39. Shipman vy, Denar 7 Mo, A. 
576; Dla v. Rand, 4 N. . 54; Unis vw 
Charlton, 12 Gratt. Coa “Waly 484, 


: 
| 


§§ 188-192) 


be represented, they will not be rejected on this 
ground.*° A party cannot complain of the action 
of his opponent in taking a deposition in term time, 
where he himself has first done the same thing.** 
Under a statute permitting depositions in chancery 
to be taken any time before final hearing, where by 
agreement the date of the final hearing is to be 
determined by the parties, depositions may be taken 
until such determination.*? Depositions taken after 
the filing of the master’s report cannot be used on 
the hearing of exceptions to the report.*? Where 
authority is expressly given a commissioner to fix 
the time and place of taking a deposition, such 
authority is not exhausted by the witness’ failure 
to appear.** 

Sundays and holidays. Depositions cannot be 
taken on Sunday,* nor on a legal holiday,*® al- 
though there is contrary authority as to the latter.** 

[§ 189] 2. Compliance with Rule or Order. 
Depositions cannot regularly be taken after the 
time fixed by the rule or order for their taking;*® 
but the suppression of depositions so taken is dis- 
cretionary where the delay was caused by the ad- 
verse party,*® or no prejudice has been sustained by 


- the irregularity.°° In the absence of bad faith dep- 


ositions taken after the time fixed should not be sup- 
pressed, where a continuance can properly be al- 
lowed.®! In the federal courts depositions may be 


40. Ela v. Rand, 4 N. H. 54. See 
also Warring v. Martin, Wright 


Collins v. Elliott, 
(Oh.). 380 (holding that the fact that 


Young v. Mackall, 
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Md.—Young v. Mackall, 4 Md. 362; 
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taken under the statute after the expiration of a 
rule to take depositions.®? 

[§ 190] 3. Compliance with Notice. The depo: 
sition may be taken at the time specified in the no- 
tice,°> but not at any other time®+ Where the 
time is designated as between stated hours of a 
particular day, the deposition must be taken on that 
day,°> and between the hours ‘specified in the no- 
tice,°> unless they are legally continued to another 
day.®* Depositions should not be closed until the 
expiration of the time designated in the notice,®® 
although it has been held that irregularity in this 
regard is not fatal where there is no showing of in- 
jury.’® Failure to take the depositions within the 
time specified in the notice may be waived.°° 

[§ 191] 4. After Return Day. Depositions 
taken after the day the commission is returnable 
cannot be received.*! 

[§ 192] 5. Time Stipulated. Where the par- 
ties have stipulated as to the time.when depositions 
shall be taken or closed, depositions taken there- 
after are inadmissible.°? But there is no error in 
refusing to suppress depositions taken after the 
time agreed on where the moving party was allowed 
ample time to take additional evidence after the 
motion and before trial of the case.*? A commis- 
sioner should not refuse to take depositions because 
of short delay after the stipulated time where he 


81 Mo. 


Ths pe as v. Barber, 
Pa.—Bigoney v. Stewart, 68 Pa. 


Luar; -Seredspysl: 
3 Md. Ch. 398. 


counsel was attending court out of 
the county at the time the deposition 
was taken furnishes no reason why 
it should not be read). 


fe French v. French, 6 Ky. Op. 
739. 
42, Radford v. Fowlkes, 85 Va. 


820, 8 SE 817 (where, pending the re- 
hearing of an interlocutory decree, 
the parties agreed to submit the 
eause for hearing in vacation not 
later than a day named, and the ad- 
verse party appeared and cross-ex- 
amined). 

43. Allison v. Perry, 130 Ill. 9, 22 
NE 492; Cox v. Pierce, 120 Ill. 556, 
12 NE 194. 

44. Sioux Land Co. v. Ewing, 165 
Wis. 40, 160 NW_ 1059. 

45. Leach v. Leach, 46 Kan. 724, 
27 P 131; Stainbrook v. Drawyer, 25 
Kan. 383; Helm v. Shackleford, 5 J. 


J. Marsh. (Ky.) 390. 

46. Leach v. Leach, 46 Kan. 724, 
27 P 131. j 

47. Stewart v. Brown, 112 Mo. 


171, 20 SW 451; Matter of Green, 86 


-\Mo. A. 216. 


48. Williams v. Banks, 5 Md. 198; 
Bachman’s Case, 2 Binn. (Pa.) 72. 

[a] Objections. — An objection 
based on the time of taking must 
specify in what particular the depo- 
sitions were not taken in proper 
time. Ueland vy. Dealy, 11 N. D. 529, 
89 NW. 325. 

TT  claccahenemnante see infra §§ 200- 

2. 

Lap elven of objections see infra § 

49. Mix v. Baldwin, 156 Ill. 313, 
40 NE 959. 

50. Underhill v. Van Cortlandt, 2 
Johns. Ch. (N. Y.) 839 [rev on other 
grounds 17 Johns. 405]; Bank _v. 
Thompson, 63 W. Va. 196, 59 SE 974. 

51. Sweet v. Brown, 61 Iowa 669, 
17 NW_44. 

52. Buckingham vy. Burgess, 4 F. 
Cas. No. 2,088, 3 McLean 368. 

53,. Cameron v. Clarke, 11 Ala. 
259. 
Designation of time in notice see 
supra §.153. 

5 . S.—Pullman Co. y. Jordan, 
218 Fed. 573, 134 CCA 301. 

Ala.—Jordan v. Hazard, 10 Ala. 
221; Collins v. Fowler, 4 Ala. 647. 

La.—Clark v. Hartwell. 11 Rob. 
201; Gill v. Jett, 6 Mart. N. S. 279. 


ae ee 


ti, Mek SkpRIston v. Williams, Walk. 


Mo.—Kean v. Newell, 1 Mo. 754, 14 
AmD 321; Ex p. Canada, 151 Mo. A. 
704, 132 SW 754. 

N. C.—Harris v. Yarborough, 15 
N.. C.. 166; 

N.C. 105. 
Vt.—Johnson vy. Perry, 54 Vt. 459. 
Va.—Hunter.v.. Fulcher, 5 Rand. 

(26 Va.) 126, 16 AmD 738. 
Adjournments see infra §§ 200-202. 


Farrar v. Hamilton, 1 


55. Ala.—Herndon v. Givens, 16 
ent 261; Collins v. Fowler, 4 Ala. 


Del.—Veach v. Bailiff, 5 Del. 379. 

Kan.—Peterson v. Albach, 51 Kan. 
150, 32 P 917. 

Nebr.—Dawson v. Dawson, 26 Nebr. 
716, 42 NW 744. 

N. H.—Rand v. Dodge, 17 N. H. 343. 

[a] Misstatement of day of week. 
—A deposition taken on the day of 
the month specified in the notice is 
admissible, although the day of the 
week is misstated therein. Rand v. 
Dodge, 17 N. H.. 343. 

56. Kean v. Newell, 1 Mo. 754, 14 
AmD 321; Whitehill v. Lousey, 2 
Yeates (Pa.) 109. 

[a] Within the hours specified.— 
(1) Where the notice says “between 
8 A. M. and 6 P. M.” the deposition 
may be taken between 9 A, M. and 
4. Pp; i Borders v. Barber, 
Mo. 636. (2) Where the time 
fixed was between 10 A. M. and 6 
P. M., depositions purporting to have 
been taken between 8 A. M. and 
P. M. were not admissible. Kean v. 
Newell, 1 Mo. 754, 14 AmD 321. 

57. Cross v. Cross, 41 SW 272, 19 
KyL 650; Owens v. Peyton, 70 Mo. 
A. 50; McNaw v. Rogers, 1 Tenn. 
Cas. 17, Thomps. Cas. 32; Johnson v. 
Perry, 54 Vt. 459. 

[a] One of two days.—A notice 
to take depositions on one of two 
days will not authorize a- party to 
take them on the last day, unless he 
commences on the first day and con- 
tinues over until the second. McNew 
v. Rogers, 1 Tenn. Cas. 17, Thomps. 
Cas. , 32. 

58. U..S.—House v. Cash, 12. F. 
Cas. No. 6,736, 2.Cranch C. C. 73. 

Ark.—Crittenden v. Woodruff, 11 
Ark, 82. £ 

Iowa.—Scharfenburg v. Bishop, 35 
Iowa 60 


318; Sweitzer v. Meese, 6 Binn. 500. 


py ent Morrill v. Moulton, 40 Vt. 
59. Cameron v. Clark, 11 Ala. 259. 
[a] Bule applied.—A notice spec- 


ified that the depositions would be 
taken between the hours of eight 
o’clock and four o’clock of a certain 
day. The opposite party attended at 
the middle of the day specified, but 
was informed that the depositions 
had been taken and the witness had 
left town. A motion to suppress the 
depositions was denied, and in up- 
holding this ruling, the appellate 
court said: “The affidavit of the 
defendant, made to obtain a suppres- 
sion of the deposition, was _insuffi- 
cient, as it did not disclose that any 
injury was sustained by his being 
deprived of the power to cross-ex- 
amine. It should have set forth, 
that if an opportunity for cross-ex- 
amination had been afforded, he could 
have proved certain facts material to 
him, which had been omitted, other- 
wise there is no motive whatever for 
retaking the deposition. But inde- 
pendent of these considerations, we 
think the plaintiff had the right to 
take the deposition at any time, be- 
tween the two points of time desig- 
nated. If this is not so, what is the - 
proper time for commencing it, short 
of the last moment designated, so as 
to eonclude it within the proper 
time? We can see no difference be- 
tween this case, and the usual no- 
tice that it will be taken on a par- 
ticular day, when the party has the 
entire day to take it in; and it is 
the duty of the opposite party to at- 
tend the whole business part of the 
day, until the deposition is taken.” 
Cameron v. Clarke, 11 Ala. 259, 262. 

60. Flowers v. Poorman, 43 Ind. 
A. 528, 87 NE 1107; Oterie v. Vitale, 
55 Pa. Super. 492 (holding objection 
waived where first made on motion 
for new trial). 

Gl. Herndon’ v. Givens, 16 Ala. 
261; Veach v. Bailiff, 5 Del. 379; 
Wiggins v. Guier, 12 La. Ann, 177; 
Flower v. Swift, 8 Mart. N. S. (La.) 
449. 

62. In re Thomas, 35 Fed. 337; 
etorgen v. Albach, 51 Kan, 150, 32 

917. 

63. Gardner vy. Trenary, 65 Iowa 
646, 22 NW 912. 
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has not made up his report.** 

[§ 193] 6. During Term. The general rule is 
that, except by order of the court or consent of the 
parties, a deposition cannot be taken during the 
term of the court in which the cause is pending,® 
but in the absence of any inhibitory statute or 
rule the fact that they are so taken is not ground 
for suppressing them,°®® and it is discretionary with 
the court to admit or reject a deposition so taken.%? 
To the general rule there are exceptions which per- 
mit depositions to be taken during the term before 
the cause in which they are to be used is reached 
or called for trial,®* or where it is necessary to take 
them during the term ® because of special cireum- 
stances, as where the witness is unable to attend 
_the trial.7° Depositions so taken have been re- 
ceived where the party taking them has acted in 
good faith;7 where there has been no unreasonable 
delay ;’* where the adverse party has not been sur- 
prised or prejudiced;** or where they were taken 
during an adjournment;’* or where the adverse 
party was present and cross-examined without ob- 
jection.*® Where the statute allows the deposition 
during the term, under certain circumstances, depo- 
sitions so taken in the absence of such circum- 
stances are inadmissible.® 

{[§ 194] 7. Extension of Time and Waiver of 
Objections. An extension or enlargement of the 

64. State v. Stepp, 63 W. Va. 254,| taken ill, 


59 SE 1068. 
65. U. S.—Allen v. Blunt, 1 F. Cas. 
No. 217, 
Woodb. & M. 121. the witness still 


Ind.—Smith v. Turner, 50 Ind. 367; 
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attend, a motion to suppress the dep- [a] 


[$$ 192-194 


time for taking depositions may be granted for 
eause,’” where the applicant has not been guilty of 
laches,‘* as where he has been unable to procure all 
his testimony,’® or new evidence has been discoy- 
ered,®° or where the testimony, if admissible, ap- 
plies equally to other cases in which the time to 
offer proofs has not expired.§1 Likewise, by con- 
sent, depositions may be taken after the expiration 
of the statutory term.*? But an order extending the 
return day, made after it has already expired, will 
not render admissible testimony taken after the 
return day.8® Where one party obtains an exten- 
sion, both parties may take testimony until the ex- 
piration of the enlarged time,** and a party at whose 
instance the time is extended cannot complain.®® 
But where a party has applied for an extension of 
time which has been refused, testimony thereafter 
taken on notice, which the other party disregards, 
forms no part of the record.** The extension may 
be obtained ex parte.*’ If the applicant is entitled 
to the extension on the facts it is improper to im- 
pose conditions.8 Where a party files his deposi- 
tions after the expiration of the time for taking 
proofs, he cannot object to the filing of depositions 
by the other party.S® Appearance and participa- 
tion in the taking of the depositions.®® or failure 
to make a motion to suppress waives the objec- 
tion. 


and his deposition was|enlarging the time may be obtained 
taken, and the case being called again | after the time limited in the first or- 
for trial during the same term, after | der has expired, but before the ex- 
2 Robb. Pat. Cas. 530, 2] the deposition had been taken, and! piration of the time as enlarged by 
being unable to} an agreement). 


Presumptions.—Where, after 


Raymond v. Williams, 21 Ind. 241. 

aS Bor ib uae A v. Hocker, 15 Kyl 
Me.—Rollins v. Rollins, 5 A 264; 

Stinson v. Walker, 21 Me. 211. 

ain C.—Taylor v. Gooch, 50 N. C. 


,fenn.—Stadler v. Hertz, 13 Lea 
77) Stephens v. Thompson, 28 Vt. 


fa] During session for docket 
business.—A deposition is inadmis- 
sible if taken without the order of 
court on a day when the court is in 
session, although for docket business 
oe Rollins v. Rollins, (Me.) 5 A 

Applications for commission dur- 
ing trial see supra § 72. 

BG.eor Lois, eter, » b.., COW lve 
Morse, 38 Kan. 271, 16 P 452; North- 
rup v. Hottenstein, 38 Kan. 263, 16 
P 445; Donovan v. Hibbler, (Nebr.) 
92 NW_ 637. 

67. Fitzsimons v. Richardson, 86 
Vt. 229, 84 A 811; Bemis v. Morrill, 
38 Vt. 153. And see Booth y. Booth, 
11 Vt. 206 (where depositions were 
admitted, although taken during the 
term). 

[a] Deposition not to be used at 
term.—It was discretionary with the 
court to admit or reject a deposition 
taken in term time but not to be used 
at that term, in view of a custom 
that parties in court and their at- 
torneys should not be required to at- 
tend the taking of depositions in 
aa, time. Bemis v. Morrill, 38 Vt. 


68. Dill v..Camp, 22 Ala. 249; Jor- 
dan v. Jordan, 17 Ala. 466. And see 
Union Pac. R. Co. v. Reese, 56 Fed. 
288,;5 CCA 510 [app dism 163 U. S. 
709 mem, 16 SCt 1207 mem, 41 L. ed. 
37 mem] (where the deposition was 
admitted against an objection that it 
was taken during a term at which 
the case might be tried). 

69. Phelps v. Hunt, 40 Conn. 97. 

70. Dare v. McNutt, Smith (Ind.) 
30; State v. Mosher, 128 Iowa 82, 103 
NW 105, 5 AnnCas 984. 

fa] Tllness of witness——Where a 
witness in court during the term was 


osition on the ground that it was|]an agreement for enlarging the time, 


taken in term time was held to have 
been properly overruled. Dare v. 
McNutt, Smith (Ind.) 30. 
71. Phelps v. Hunt, 40 Conn. 97. 
72. Fisher v. Dickenson, 84 Va. 
318, 4 SE 737. 
73. Carder v. Primm, 60 Mo. A. 423. 
74. Holmes v. Sawtelle, 53 Me. 179. 
75. Fisher v. Dickenson, 84 Va. 
318, 4 SE 737. 
hg Fuller v. Damon, 135 Mass. 


[a] Rule applied.—Under a rule 
that depositions may be taken in 
term only where they are taken in 
the town in which the court is held 
at a time when it is not actually in 
session, unless by special order, a 
deposition taken out of town while 
the court was in session without 
such an order was_ inadmissible. 
Fuller v. Damon, 135 Mass. 586. 

77. Jackson vy. Wolverine Copper 
Co., 186 Fed. 643; Barnett v. Pardow, 
1 Edw. (N. Y.) 11; Darling v. Dar- 
ling, 9 Ont. Pr. 560. 

78. Wooster v. Howe Mach. Co., 
10 F. 666; The Ruby, 20 F. Cas. No. 
12,103, 5 Mason 451: Kiefer v. Grand 
Trunk: R. Co., 18 NYS 646. 

79. Kiefer v. Grand Trunk R. Co., 
18 NYS 646 (where the applicant had 
been unable to procure all his testi- 
mony because an order staying all 
proceedings before the commission 
was executed had been made at the 
instance of the opposite party); Os- 
good v. Joslin, 3 Paige.(N. Y.) 195. 

[a] Irregular action of other par- 
ty.—Where the applicant has been 
prevented from examining his wit- 
nesses by the irregular action of the 
other party, his application will not 
be rejected because the time allowed 
by rule for making it has expired. 
Osgood v. Joslin, 3 Paige (N. Y.) 195. 

80. The Ruby, 20 F. Cas. No. 12,- 
103, 5 Mason 451. 

81. Wooster v. Howe Mach. Co., 
10 Fed. 666. 

82. Jackson v. Wolverine Copper 
Min. Co., 186 Fed. 643; Sharpless v. 
Warren, (Tenn. Ch. A.) 58 SW. 407. 
And see Fitch v. Hazeltine, 2 Paige, 
(N. Y.) 416 (holding that an order 


neither party completes his proof 
within the time, or where testimony 
is taken without objection after the 
time has expired, and neither party 
moves to apportion the time or set 
the cause down for final hearing, it 
will be presumed that further en- 
largement of the time was agreed 
upon. Jackson yv. Wolverine Copper 
Min, Co., 186 Fed. 643. 

Cae Wiggins v. Guier, 12 La. Ann. 
84. Osgood v. 38 Paige 
iN Ye) LoD. 

85. meus v. Sturgill, 163 Ky. 
650, 174 SW 753. 

86. Emerson Co. v. Nimocks, 88 
Fed. 280 

87. Osgood vy. Joslin, 8 Paige 
CN. Y.) 195; Fitch v. Hazeltine, 2 
Paige (N. Y.) 416; Sayre v. Langton, 
7 Wis. 214. 

[a] Necessary statements.—Where 
the time has already been extended 
by an agreement containing a stipu- 
lation that defendant should have 
fifteen days to produce testimony af- 
ter the examination of a certain wit- 
ness on the part of the complainant 
had closed, the affidavit in support 
of an application for an extension 
should state that fact also, so that a 
similar provision may be inserted in 
the order.) Fitch v. Hazeltine, 2 
Paige (N./Y.) 416. 

88. Kiefer v. Canada Grand-Trunk 
R. Co., 18 NYS 646 (holding that, 
where the applicant has not been 
guilty of laches and good cause for 
extending the time to take deposi- 
tions is shown, it is error to enforce 
as a condition the payment by plain- 
tiff of money which he had thereto- 
fore been ordered to pay to defend- 
ant as a condition of opening a de- 
fault in the action, which payment 
as a condition of opening the de- 
fault the court had afterward held 
to have been waived by defendant). 

89. See infra § 301. 

90. Trowers v. Roberts, 30 Okl. 
215, 120 P 617; McKinney v. McKin- 
ney, 77 W. Va. 58, 87 SE 928. 

91. Matthews v. Spangenberg, 19 
Fed. 823, 20 Blatchf. 482. 


Joslin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


ee are 


§§ 195-196] 


' [§ 195] 
to Compel. 


though the depositions are taken 
out any order of court.%® 


92. U. S.—Despeaux v. Pennsyl- 
vania R. Co., 147 Fed. 926; Henning 
v. Boyle, 112 Fed. 397; Davis v.. Da- 
vis, 90 Fed. eS In re Steward, 29 
Fed. 813; Ex p. Humphrey, 12 F, 
Cas. No. 6,867, 2 Blatchf. 228. 
aogbione SUs. So yi Pratt, 3 Alaska 

Cal.—Burns v. San Francisco, 140 
Cal. 1, 738 P 597 [overr Lezinsky v. 
‘Contra Costa County Super. Ct., 72 
Cal. 510, 14 P 104]. 

Ill.—Schmidt v. Cooper, 274 Ill. 243, 
113 NE 641. 

N. Y.—Matter of Dittman, 65» App. 
Div. 343, 72 NYS 886. 

Pa.—Bowen vy. Thornton, 9 Wkly 
NGVST 5. 

Eng.—Wardel v. Dent, Dick. 334, 21 
Reprint 297; Stuart v. Balkis Co., 
63's ds Che 791; Pepper v. Pepper, 4 
Lid! Cha Osis: © 213° 

[a] Cross-examination. — Where 
after examining his witness in chief 
and the taking of an adjournment the 
party attempts to withdraw the pro- 
ceedings, a party in interest may by 
attachment compel the witness to ap- 
pear and submit to cross-examina- 
tion. In re Rindskopf, 24 Fed. 542, 
23 Blatchf. 302. 

Contempt see infra §§ 203-206. 

93. U. S.—Zych v. American Car, 
ete., Co., 127 Fed. 723 [under Missouri 
statute]. 

Ariz.—Greene v. Hereford, 12 Ariz. 
85,.95 P 105. 

Ga.—Smith v. Ferrario, 105 Ga, 51, 
31 SE 38. 

Md.—Maccubbin vy. Matthews, 2 
Bland 250; Winder v. Diffenderffer, 2 
Bland 166. 

Mo.—State v. Taylor, 268 Mo. 312, 
187 SW 1181; Ex p. Munford, 57 Mo. 
603; Ex p. McKee, 18 Mo. 599: State 
= Dickman, 175 Mo. A. 543, 157 SW 
01 

Oh.—In re Sims, 4 Oh. Dec. (Re- 
print) 473, 2 ClevLRep 210, 4 CincL 
Bul 457. 

Pa.—Commonwealth Title Ins., etc., 
Co. v. Slack, 18 Pa. Co. 

Philippine.—Narcida Vv. Bowen, 22 
Philippine 365. 

R. I.—In re Jenckes, 6 R. I. 18. 
Ba A .—In re Turner, 71 Vt. 382, 45 A 

[a] Interrogatories taken as con- 
fessed.—Where a statute authorizing 
a notary to compel the attendance of 
a witness, also provided as a penalty 
that in case of his failure to attend 
the interrogatories might be taken as 
confessed, and the notary failed to 
comply with the statute, the testi- 

mony of a person who failed to ap- 
pear before the notary was not inad- 
missible at the trial on the ground 
that no evidence inconsistent with 
the interrogatories taken as con- 
fessed was admissible, since in such 
case the penalty provided was not 


incurred. Greene v. Hereford, 12 
Ariz. 85, 95 P 105. 
[b] Waiver of irregularities in a 


notice to take depositions will not 
confer jurisdiction on the officer 
where by reason of a defective notice 


G. Attendance of Witnesses—1. Power 
Generally the power to compel the at- 
tendance and testimony of witnesses is expressly 
given to the courts,®? or to the commissioner or 
other officer taking the deposition,®* provided the 
witnesses are within the jurisdiction.** 
equity have inherent power to compel the attend- 
ance of witnesses for the taking of their depo- 
sitions,®> and authority to enforce attendance in 
proceedings before a court includes power to en- 
force attendance of a witness before a notary, al- 


Except as to letters roga- 
tory,°’ a court has no inherent power to compel the 
attendance of witnesses before an officer or a com- 
missioner appointed by the courts of another state,°® 
although it may do so when authorized by stat- 
ute,®® this power being sometimes conferred on the 
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Courts of 


[§ 196] 2. 


on notice with- 


terial.§ 


he acquired none. Burnett v. Prince, 
272 Mo, 68, 197 SW 241. 

Contempt see infra §§ 203-206. 
~ 394, In re Hughbanks, 44 Kan. 105, 
24 P 75; State v. Kennan, 33 Wash. 
247, 74 P 381, 99 AmMSR 949. See also 
Henry v. Ricketts, 11 F. Cas. No. 
6,386, 1 Cranch C. C. 580 (holding 
that the court would not attach a 
witness living more than one hun- 
dred_ miles from the place of trial). 

[a]. In California.w—Under Code 
Civ. Proc, § 1986, subd 3, a subpoena 
issued upon order of court, requiring 
attendance of witness before com- 
missioner to give deposition, has the 
same territorial force and effect as a 
subpoena requiring attendance before 
the court, and may require attend- 
ance of the witness, although he re- 
sides outside the county but within 
the fifty-mile limit. Merrill v. San 
Francisco Super. Co., 33 Cal. A. 55, 
164 P 340. 

95. Burns v. San Francisco Super. 
Ct., 140 Cal. 1, 73 P 597; Schmidt v. 
Cooper, 274 Ill. 248, 113 NE 641 [aff 
195 Til. A. 53]. 

{a] In federal court.—There is no 
statutory provision conferring power 
upon the clerk to issue subpoenas re- 
quiring witnesses to appear and give 
depositions before a notary, to be 
used in another federal court, except 
where such depositions are to be tak- 
en under a commission, as provided 
in Rev. St. § £63, and subpoenas so is- 


sued in other cases are without any 


lawful authority. Stevens v. Mis- 
souri, etc., R. Co., 104 Fed. 934. 

96. Burns vy. San Francisco, 140 
Cal. 1, 73:.P 597 [overr Lezinsky. v. 
Contra Costa County Super. Ct., 72 
Cal. 510, 14 P 104]. 

97. See infra § 197. 

98. Stevens v. Missouri, ete, R, 
Co., 104 Fed. 934; Marshall v. Irwin, 
280 Ill. 90, 117 NE 483; Decauville 
Auto. Co. v. Metropolitan. Bank, 124 
App. Div. 478, 108 NYS 1027; Matter 
of U. S. Pipe Line Co., 16 App. Div. 
188, 44 NYS 713, 4 NYAnnCas_ 308; 
In re Savin, 9 NYCivProe 175; Bliss 
v. Milholland, 10 Pa. Dist. 201, 26 
Pa. Co. 129; In _re.,Simpler, 10. Pa, 
Dist. 141, 25 Pa. Co. 81; Kotz v. Hilen- 
berger, 9 .Pa. Co... 340. Compare 
Robb’s Pet., 1 Pa. Dist. 367,11, Pa. 
Co. 298 (which seems to hold that the 
court might have enforced attend- 
ance independently of the statute). 

99. Cal.—Burns v. San Francisco 
Super. Ct., 140 Cal. 1,.73 P 597, 

N. J.—In. re Edison, BS Nee Tieeke 
494, 53 A 696. 

N. Y.—In re Searls, 155. N. Y. 333, 
49 NE 938 [rev 22 App. Div. 140, 48 
NYS 60, and reh den 155 N. Y. 698 
50 NE 1122]: Matter of Dittman, 65 
App. Div. 3438, 72. NYS 886; Matter of 
U. S. Pipe Line Co., 16 App. Div. 188, 
44 NYS 713; Matter of Lee, 41 Misc. 

642, 85 NYS 224. 

Pa.—Thompson’s Pet., 19 Pa. Dist. 
1151; Bliss v. Milholland, 10 Pa. 
Dist. 201, 26 Pa. Co, 129; Rohb’s Pet., 
Poke Dist. 2867, 11. Pa fn.) 298 
Mencke v. Strause, 17 Phila. 104. 


officer who takes the deposition.t 
require the enforcement of a subpoena in aid of a 
foreign commission to take the testimony of a wit- 
ness residing in the state, when such action would ° 
prejudice or violate his rights,” 
pelled to attend where he shows no reason why his 
rights will be violated thereby.® 

Order or Subpoena. 
is necessary * it must be served before 
can issue,> and a subpona issued sooner is not 
validated by the service of the notice prior to the 
service of the subpena.* When so required by stat- 
ute or rule of court,’ an application for a subpoena 
must show that the testimony of the witness is ma-. 
In some jurisdictions a court order for a 
subpoena returnable before a commissioner is not 
necessary, the subpoena being issued by the com- 
missioner himself,® or by the clerk of court as a 
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Comity will not 


but he will be com- 


Where notice 
a subpena 


Man.—Re Alberta, R., Co, 
Man, 697. 

Ont.—Re Wetherell, 4 Ont. 713. 

[a] Illinois statute—-Hurd Rev. 
St. (1915-16) c¢ 51 § 36, does not au- 
thorize a commissioner appointed by 
a court of another state to take depo- 
sitions for cause in that court, to 
procure attendance of witnesses by 
order of an Illinois court. Marshall 
v. Irwin, 280 Ill. 90, 117 NE 483, 

{[b] Proceedings in the U\. S. land 
Office.—Code Civ. Proc. § 1896 subd 
38 does not authorize the superior 
court to issue a subpcena to compel 
the attendance of witnesses before a 
United States land office register and 


etc., 20 


receiver, Boom vy. De MHaven,; 72 
Cal. 280, 13 P 694. 
1. Burnham v. Stevens, 33.N. H. 


247; In re Searls, 155 N. Y. 3338, 49 
NE’ 988 [rev 22 App. Div. 140, 48 
NYS 60, and reh den 155 N. Y. 698 
50 NB 1122]; Matter of Bushnell, 
Mise. 307, 44 NYS 257; In re Jenckes, 
6) Ry dee 8 

2. Hyde v. Scott, 75 Misc. 487, 1383 
NYS 904. 


3. Hyde v. Scott, 75 Mise. 487, 133 
NYS 904, 
4 See supra §§ 147, 148. 


5. Henning v. Boyle, 112 Fed. 397; 
Enact v. Prince, 272 Mo, 68, 197 SW 
41. 


[a] One of several defendants 
cannot refuse to attend on the ground 
that the subpona was served on him 
before the notice to take the deposi- 
tion was served, where the other de- 
fendants were served with notice be- 
fore the subpcena was issued. Ex 
p. Canada, 151 Mo. A. 704, 132 SW 754. 

6. Burnett v. Prince, 272 Mo. 68, 
197 SW 241. 

7. See statutes and court rules. 

8. Matter of Heller, 41 App. Div. 
595, 58 NYS 695; Matter of Garvey, 
88 App. Div. 134, 53 NYS 476, 28 Civ 
Proc 14. 

{a] Sufficiency of affidavit.—(1) A 
general allegation of materiality is 
sufficient. Matter of Garvey, 33 App. 
Div. 134, 53 NYS 476, 28 NYCivProc 
14 [aff 25 Misc. 353, 54 NYS 116]. 
(2) An affidavit that the action is 
brought to distribute a fund in which 
the persons sought to be examined 
claim an interest, and that plaintiff 
expects to prove by them that their 
claim is invalid and that he has no 
other witness by which he can prove 
that fact is sufficient. Matter of 
Heller, 41 App. Div. 595, 58 NYS 695. 

[b] Bight to question sufficiency 
of proof.—The witness cannot ques- 
tion the sufficiency of the proof of 
materiality. Matter of Garvey, 33 
App. Div. 134, 58 NYS 476, 28 CivProc 
14 


Tel] Affidavit by attorney.—At the 
request of the commissioner an at- 
torney within the state may make 
the affidavit of materiality. Matter 
of Garvey, 33 App. Div. 134, 53 NYS 
476, 28 NYCivProc. 14. 

9. State v. Taylor, 268 Mo. 312, 
187 SW 1181; Commonwealth _ Ins., 
etc., Co. v. Slack, 18 Pa. Co. 593. 
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matier of course® It has been held that the order 
therefor need not be entered2! Where the depo- 
sition is to be used im another jurisdiction a com- 
mission or some other preceeding there is neces- 
sary as a basis of the subpena;?* the foreign court 
which issues the commission must have acquired ju- 
risdiction of the cause;= and the commission, if 
one has issued, or the application therefor must | 
show that it was intended io be executed im the 
state where the attendance of the witness is sought 
to be enforeed.** 


missioner appointed in another siate need not pre- 
sent formal proof of the eommission;*> and: that the 


jadge is not required to satisfy himself of its au- | 
In the absence of statutory authonty | 


thenticity.7* 
a subpena eannot be quashed,* the remedy for ir- 
regularity in such ease being by ebjection to the 
admission of the depositions.*5 


subpena.*® The subpene must of course be served 
im due time 

[§ 197] 3 Letters Rogatory. The jurisdiction 
to require witmesses to attend and testify under let- 
ters rogatory rests on comity between courts of 
different jurisdictions,** and the court to which the 


letters are addressed is vested with a discretion to | 
compel or refuse to compel a witness to attend and | 


10. Henning v. Boyle. i112 Fed., tric Mfs. Co. v. Crocker-Wheeler Co., ) 
} 121 Fed. 200: Davis v. Davis, 90 Fed. 
IL. In re Edison, 68 N. J. L. 484.) 791: Lowrey v. Kusworm, 66 Fed. 539: / 
Street-Rail Co. ve} 
12 Im re Savin, § NY¥CivProe 175./ North Branch ie Pee 4§ Fed. 191; 
~ Cas 
. v. Tilden, 28 F. 
10 Ben. 566. 
Towa.—Finn vy. Winneshiek Dist.} Seine question of the power of the 
123 NW 1066. 
y—Taylor v. Thornten, 178 Ky. 


387; U. S v. Pratt, 3 Alaska 400. 


53 A 636. Johnson Steel 
13. Matter of Great Northern! Ex p. Peck, 19 F. 
Constr. Co., 50 Misc. £67, 100 NYS) Blatehf 113; U. 
564. Cas. No. 16.522, 
14 Matter of Canter, $2 App. Div. ; 
103, 81 NYS 416 [rev 40 Misc. 126, 81) Ct, 145 Towa 157, 
NYS 338] (construing Code Civ. Proc. Ky. 
§ $14. and holdine that autherity of} 463. 199 SW 40. 
court is wholly statutory). 


15. Im re Edison, 68 N. J. L. 494, | Co. ¥. Witt, 92 Nebr. 


53 A 696. 641. 

16. Im re Cole, 6 F. Cas. No. 2.975, 
J WEIYNC (Pa.) 114: Matter of Gar-/ 172, A A 342. 
wey, 25 Misc. 353, 54 NYS 1135 [aif N. 


CivProc 14] Pa—Borton v- 
217. Pfister v. Santa Clara County | ae 
Super. Ct. 64 Cal. 400, 1 P 492 | The a 
Super. Ct. 64 Cal. £00, a eat 
319. Scott v. Shields, 


North Wheal Exmouth! Streeper, 
Mim. Co.. $1 Beav. 628. 54 Reprint | Sub 
1283: McMurray v. Grand Trunk R.} 
Co.. 3 Ch. Chamb. (U. C.) 132. 

2. State v. Bourne, 21 Or. 218, 
27 P 1048; McKenzie's "Case, 2 Pars. 
Ea. Cas. 227, 2 PaLJ 343. 


Ex p. Schoepf. 


22. Bliss vy. Milholland, 
Dist. 201. 26 Pa Co. 1293: Doubt wv. 716. 
Pittsburg, etc. R. Co.. 6 Pa. Dist. 238, } 
i§ Pa. Co. 178: McKenzie’s Case, 2 
Pars. Eq. Cas. 227, 2 PaLJ 343; Re 
Isler, 34 Ont. L. 375. 3 OntWN 18, 
25 DomLR $45. 

fa] Im a criminal case the oh tecum). 
may compel the attendance and testi-! 

MOny Of 2 witress notwithstanding | missioner may 
his objection that his testimony| 
might incriminate him, such objec 


the trial. Re Isler, 34 Ont. I | 
3 OntWN 18, 25 DomLR $45. 


But it has been held that an ap-"} 
plication fer an order or subpena to compel the at- | 
tendanee and testimony of a witness before a com- | 


Attendance with- | 
out objection waives irregularities in the issue of the | 


Nebr.—Old Line Bankers’ L. 


N. J—In re Lefferts, 67 


¥—Matter of Waterman, 
33 App. Div. 134, 53 NYS 476, 23 NY| App. Div, 115, 37 NYS 169. 
E Streeper, 


fal eposition of a 
18S Pfister v. Santa Clara County plaintiff will be stayed if ne refuses | acquired jurisdiction, a 


$ Csl A. 12,/ defendant te cross-examine. 
| Vv. Morris. + 2 Miles (Pa.) $0: Berton v. 
a (Pa.) + 


pens & tecum oat 

Witnesses [40 Cye 2166-2170]. 

27. Old Line Bankers” 
v. Witt, $2 Nebr. 743, 139 NW _ 641; 
74 Oh. St. 1, TT NE 
And see/ 276. 6 LRANS 325: In re Rauh, 65 
supra § 137. | Oh. St. 128, 61 NE 701: In re Bolster, 
10 Pa. | 53 Wash. 655. 110 P 547, 29 ERANS 
Centra In re Sims. 4 Oh. Dec. 
ClevLRep 210, 4 

CincLBul 457 (holding that under the 
-statutes then in force an inferior of- 
ficer before whom a deposition was 
And see supra § 437.} taken could not issue a subpena du- 


(Reprint) 473. 2 


fa] Im Pennsylvania (1) the com- 
issue 
where all the testimony In the pro-| 
ceedings is taken by depositions as $2. 
tion being left open for renewal on/s matter of course. Trimble v. Mul- 
hollen, 22 Pa. Co. 471. 
sioner has no power to issue a sub- 


testify2* The j selzonsebithetAour® which is- 

sued the letters cannot be questioned by Dinette 
ness.*5_ A writ which directs the appearance of the 
witness is sufficient although it is not a ss 
in form.** 

({§ 198] H. Production of Books and Papers.®® 
It is generally held that a court has power to issue’ 
a subpena duces te¢um, or to make an order to 
eompel the production of books or papers by a 
witness whose deposition is beg taken* In some 
jurisdictions the subpena may be issued by the of- 
ficer taking the depositions,* but in others he has 
no such power,°S the mere power to take deposi- 
tions not necessarily carrying the power to compel 
the production of decuments.* Usually the power 
to issue a subpena duces tecum in connection with 
the taking of depositions may: be exercised in aid 
of the execution of a commission from another ju- 
risdiction;S° but it has been held that it cannot 
be exercised where the commission does not call 
for the production of doeuments.s* 

Competency of evidence. A subpena for the pro- 
duction of decuments on the taking of depositions 
is not a matter of absolute rights? It issues only 
on preliminary proof that the documents called for 


; are competent and material evidence in the ease,SS 


although the court will not finally determine their 
materiality or admissibility until the documents 
have been produced and have been brought before 


SO. U. S—Davis v. Davis, 90 Fed. 
91; TS. Y. Tilden, 28 F. Cas. No, 16,- 
22° 10 Ben. 566. 

Hen oe. Line Bankers’ L. Ins. 
| Co. v. Witt, 92 Nebr. 743, 189 NW 641, 

_N. J—In re Lefferts, 67. N. J. Ty 
Compare In re Edison, 
She ede 494. 53 A 696 (where the 


> 
vot 
5 


No. 10,885, $§ 


court to issue a subpa@na duces te- 
cum was pretermitted). 

N. Y¥.—Ma&tter of Waterman, 110 
App. Div. 115, $7 NYS 169; Matter of 
743, 139 NW) Dittman. 65 ‘App. Div. 848, 73 NYS 

S886; Eldridge v. Chapman, 43 “AvbPr 
. J. ZL.) 68 note. 
Ob—Im re Rauh, 65 Oh. St. 128, 
110/61 NE TO1. 
Wash—In_ re Bolster, 59 Wash. 
2 Miles} 655, 120 P 547, 29 LRANS T16. 
{(a] Jurisdiction of foreign court. 
nominal |—Where the foreign court had not 
subpena 


| to produce papers necessary to enable | duces tecum in aid of the execution 


Murphy | of a commission issued by it was 
unauthorized. Matter of Great North- 
ern Constr. Co., 50 Mise. 467, 100 NYS 
see | 564. 
{b] In New York (1) prior to 
L. Ims. Co.} 1899, the court had no power to is- 
sue a subpena duces tecum in aid 
of the execution a commission 
from another = state. Matter of 
Strauss, 30 App. Div. 610, 52 NYS 
392° [app dism 157 N. Y. 720 mem, 
52 NE 646). (2) By the amendment 
of 1899 to Code Civ. Proc. §§ 914, 
$15, the court was given power to 
enforee the production of documents 
on an examiation under a commis- 
sion from another jurisdiction... Mat- 
| ter of Dittman, 65 App. Div. 343, 72 
NYS 8ssé. 
Hy re Edison, 68 N. J. L. 494, 


Dancel v.. Goodyear Shoe 
. Co., 128 Fed. T53. 

33. Crocker-Wheeler Co. v. Bul- 
lock, 184 Fed. 241; Dancel v. Good- 


a subpena Si. 


(2) A commis- 


23. State v. Bourne, 21 Or. i pena where the depositions are to be| year Shoe Mach, Go., 128 Fed. 753} 
27 P 1048. used on a jury trial. Thomas v.| Matter of Lee, 41 Mise. 642, 85 NY Nxs 

24. State wv. Bourne, 21 Or. 218,| Smith [cit in note te Troubat & H./ 224; Bliss v. ilholland, 26 Pa. 
27 P 1048. Pract. § 6101. 129. 

25. See Discovery $$ 111-145; 23. Dancel v. Goodyear Shoe Mach. fa]. A general averment of ma- 
byt ines [40 Cye 2546]. ico. 128 Fed. 753; Taylor v. Thorn- is not sufficient. Dancel v. 


U. S—Buckeye Powder Co. v.} ton. 178 Ky. 463, 199 SW 40: State 
v. Taylor, 268 Mo. 312, 187 sw Lisi; | T53. 
Crocker-Wheeler Co. v. Bullock. 134| Ex p. Mallinkrodt, 20 Mo. 493. 

State v. Taylor, 268 Mo. 312, 


Hasntd Powder Co. 205 Fed. 827; 
Fed. 241; Dancel v. Geodyear Shoe 29. 


Mach. Co., 128 Fed. 753; Bullock Elee-! 187 SW 1181. 


Goodyear Shoe Mach. Co. 128 Fed. 


[b] Appeal—Where an apnes) 
from an order overruling a mo 
{to set aside a subpcna duces teeum 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | x } 


§§ 198-199] 


it in proceedings to compel the witness to exhibit 
them before the examiner.** Where the statute re- 
quires a notice and showing before the subpewna can 
be issued by the court, a fortiori is a preliminary 
rule and hearing necessary before a commissioner 
can issue it.’? In some jurisdictions the witness 
may assert a legal privilege to refuse to produce 
documents, the same as though he were being ex- 
amined in open court;3° but in other jurisdictions 
the privilege cannot be claimed before the com- 
missioner,®? nor before the court on citation for 
contempt,°> the remedy being by motion to quash 
the subpeena.®® Whether an attorney may be com- 
pelled to produce documents belonging to his client 
depends on whether his client could be required to 
produce them.?® A witness cannot be compelled 
against his protest to produce for the inspection of 
a commissioner appointed by the court of another 
state the books of his employer who is not a party 
to the litigation.t! It has also been held under 
statute that a party giving a depgsition need not 
produce any document which is material to his 
case.42 : 

Purpose of production. A witness cannot be com- 
pelled to produce his books and papers merely for 
the purpose of refreshing his memory,** nor for the 
purpose of putting the documents in evidence in- 
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| Sending documents out of jurisdiction. It has 
' been held that where a proper case is made out 
' books and documents produced in an action may be 
sent out of the jurisdiction for the purpose of the.. 
examination of witnesses before a foreign commis- 
sion; but not when they are produced in another 
action which is sub judice.*® 

[§ 199] I. Right to be Present at Examination. 
When not prohibited by statute the presence of a 
party *° or his attorney 47 at the examination is not 
necessarily objectionable, and in some jurisdictions 
a party has a positive right to be present,*® a denial 
of which right is not eured by his subsequent cross- 
examination of the witness.t® The right to attend 
carries with it immunity from service of process on 
a witness from another state.5° But the mere fact 
that a party was not present when a deposition was 
taken is no reason for excluding it, if he was duly 
notified and might have attended,*' and no prejudice 
resulted from his, absenee.®? The right to attend 
may be waived by stipulation,®? and objection be- 
eause of denial of this right may be waived by fail- 
ure to take proper steps to enforce it,°* or by fail- 
ure to object prior to the trial.®> In some juris- 
dictions the parties, or their attorneys or agents, 
are not permitted to be present at the taking of a 
deposition on interrogatories,°® or, they may be ex- 


dependently of the witness’ testimony.** 


is abandoned, such order is conclu- 
sive of the propriety of the sub- 
pena on an appeal from a _ subse- 
quent order for the production of the 
documents. Matter of Randall, 87 
App. Div. 245, 84 NYS 294. 

34 Dancel v. Goodyear Shoe 
Mach. Co., 128 Fed. 753. 

35. Trimble v. Mulhollen, 22 Pa. 
Co, 471. 

36. Crocker-Wheeler Co. v. Bul- 
lock, 134 Fed. 241; U. S. v. Tilden, 28 
F. Cas. No. 16,522, 10 Ben. 566; In re 
Hammond, 88 Nebr. 636, 120 NW 203, 
23 LRANS 11738; Snow’s Pet., 75 N. H. 
7, 70 A 120; Ex p Schoepf, 74 Oh. 

77 NE 276, 6 LRANS 325. 

Press Pub. Co. v. Lefferts, 67 
. L. 172, 60 A 342. 

Press Pub. Co. v. Lefferts, 67 
. L. 172, 50 A 342. 

Press Pub. Co. v. Lefferts, 67 
. L. 172, 50 A 342, 

40. Old Line Bankers’ L. Ins. Co. 
v. Witt, 92 Nebr. 748, 139 NW 641; 
Snow’s Pet., 75 N. H. 7, 70 A 120. 

41. Simpler’s Pet., 10 Pa. Dist. 
144," 25~Pae., Co. 84: 

42. Lacoss v. Lebanon (N. H.), 
101 A 364. See also Snow’s Pet., 75 
N. H. 7, 70 A 120 (holding that con- 
testants of a will would not be com- 
pelled to produce a copy of the tes- 
timony of witnesses to the will taken 
down by contestants’ attorney’s sten- 
ographer when the will was proved 
in solemn form). 

[a] The reason is that the depo- 
sition is not taken in the presence of 
the court and the court is the only 
tribunal which can decide the ques- 
tion as to whether or not a writing 
should be produced. Lacoss v. Le- 
banon, (N. H.) 101 A 364. 

43. U.S. v. Tilden, 28 F. Cas. No. 
16,522, 10 Ben. 566; Matter of Ran- 
dall, 87 App. Div. 245, 84 NYS 294; 
Matter of Dittman, 65 App. Div. 343, 
72 NYS 886; Matter of Lee, 41 Misc. 
642, 85 NYS 224, Compare Gibbons 
v. San Luis Min. Co., 125 App. Div. 
741, 110 NYS 96 (holding that on 
a reference under Code Civ. Proc. § 
873, to take the deposition of de- 
fendant M individually and as execu- 
trix, and of deferdant corporation by 
said M, its secretary and treasurer, 
she being unable on her examination, 
had in part concerning some of the 
records of the corporation, to recol- 
lect the facts, but admitting that 
her recollection could be refreshed, 
the issuance by the referee of a 
subpeena duces tecum requiring the 


corporation to produce books and rec- 
ords for the purpose of refreshing 
the recollection of the witness is 
proper, whether or not the entries 
were made by witness, as presump- 
tively some of them were); Matter of 
Waterman, 110 App. Div. 115, 97 NYS 
169 (declaring by way of dictum that 
a witness may be compelled to pro- 
duce documents for the purpose of 
refreshing his memory). 

44. Matter of Randall, 87 App. 
Div. 245, 87 NYS 294; Matter of Lee, 
41 Misc. 642, 85 NYS 224. 

[a] Copies.—A witness cannot be 
compelled to furnish copies of his 
books and papers for filing with the 
commissioner. Matter of Waterman, 
110. App. Div. 115, 97 NYS 169. 

45. Chaplin v. Puttick, [1898] 2 
Q. B. 160 [overr so far as necessary 
to the holding Leader v. Smith, 8 T. 
L. "Ri 61227; Re ‘Stephens, “Li: Riv '9 
Cc. P. 187; Lafone v. Falkland Islands 
Co., 4 Kay & J. 39, 70 Reprint 17; 
Clarke v. Union F. Ins. Co., 10 Ont. 
Pr. 413; Lennox v. Toronto, 12 Ont 
WR. 402. 

46. Evans v. Rothschild, 54 Kan. 
747, 39 P 701; Parker v. Marco, 136 
N. Y. 585, 32 NE 989, 32 AmSR 770, 
20 LRA 45, 30 AbbNCas 58 [rev 61 
Hun 519, 16 NYS 325]; McCullough’s 
Est., 5 Pa. Co. 87, 20 WklyNC 471; 


Blair v. State Bank, 11 Humphr. 
(Tenn.) 84. ‘ 
47. In re Arrowsmith, 206 Ill. 352, 


69 NE 177; McCullough’s Est., 5 Pa. 
Co. 87, 20 WklyNC 471. 

48. The Havre, 11 F. Cas. No. 
6,232, 1 Ben. 295; Anderson y. Sny- 
der, 91 Conn. 404, 99 A 1032; Gillis 
v. Frederick First Nat. Bank, 47 
Okl. 411, 148 P 994; Pratt v. Battles, 
34 Vt. 391. 

[a] Bule applied.—Where the ad- 
verse party had a statutory right to 
be present, and on the appearance of 
his agent at the appointed place the 
justice had commenced to write out 
the deposition, and on the appearance 
of the agent defendant’s agents, the 
justice, and the deponent all with- 
drew to another room, and completed 
the direct examination of the depo- 
nent, and would not allow the agent 
to be present, the deposition was im- 
properly taken. Pratt v. Battles, 34 
Vtii391. 

{b] Master of vessel.—On the ex- 
amination of the crew of a vessel 
libeled for damages caused by a col- 
lision, the master of the vessel, al- 
though himself a witness, has not 


only the privilege but it is his duty 
as the agent of the owners to be 
present, unless his exclusion becomes 
necessary by reason of his con- 
tumacy. The Havre, 11 F. Cas. No. 
6,232, 1 Ben. 295. 

[c] Necessity of application.—An 
application for leave to appear and 
cross-examine is unnecessary. Mc- 
Cullough’s ,, Wists, 4b... Pas. Coven Upp 20 
WklyNC, 471 (a claim against a de- 
cedent’s estate). 

dj] In a criminal case denying 
defendant the right to be present on 
the taking of depositions amounts to 
a denial of his constitutional right 
to meet the witnesses face to face. 
State v. Tomblin, 57 Kan. 841, 48 P 
144, See also generally Criminal 
Law §§ 2112-2122. 

49. Pratt v. Battles, 34 Vt. 391. 

Parker v. Marco, 136 N. Y. 
32 NE. 989, 32 AmSR 1770, 20 
45, 30 AbbNCas 58 [rev 61 
Hun 519, 16 NYS 325]. 

51. Waddingham v, Gamble, 4 Mo. 
465; Irwin v. Kansas City, 173 Mo. 
A. 711, 160 SW 30; State v. Vanella, 
40 Mont. 326, 106 P 364, 20 AnnCas 
398; Steele v. Nichols, 3 Pa. Dist. 517. 
But see Carpenter v. State, 58 Ark. 
233, 24 SW 247 (where the depo- 
sitions of a witness in a criminal 
case were excluded because it did not 
appear that the defendant was pres- 
ent at the examination, although the 
headings in the deposition indicated 
that the witness was cross-examined 
and also examined on the redirect). 

[a] Effect of stipulation.—Where 
a stipulation between the _ parties 
merely permits the adverse party to 
object to the form of the questions 
at the trial in case he is not repre- 
sented at the examination, and not to 
the validity of the deposition as a 
whole, the validity of the deposition 
is not affected by his failure to be 
represented at the examination. Al- 


ep. e Guaranty Oil Co., (Cal.) 168 
P 884. 

52. Blair. v. State Bank, 11 
Humphr. (Tenn.) 84; Leventhal v. 


Hollamon, (Tex. Civ. A.) 165 SW 6. 
53. Allan eu Guaranty Oil Co., 
Cal.) 168 P = 
; a French v. French, 6 Ky. Op. 
7139 (where two vacations were al- 

lowed to pass without application for 

leave to cross-examine), 


55. Union Bank v. Torrey, 12 
N. Y. Super. 626, 2 AbbPr 269. 
56. Ga.—Holmes v. Dobbins, 19 


Ga. 630; Beverly v. Burke, 14 Ga. 70; 


680 [18 C. J.] 
cluded by the terms of the commission.°” But in 
the absence of statute or rule on the subjeet, the 
faet that the party or his representative was pres- 
ent will not require the rejection of the deposition 
where it does not appear that the witness was 
prompted or influenced.’ 

Strangers are not entitled to be present at the 
taking of depositions,®® but it has been held that 
they may be admitted in the discretion of the ex- 
aminer.°° 

[§ 200] J. Adjournments—1. In General. 
good cause the officer before whom a deposition is 
to be taken may adjourn the examination to another 
time or place ® at the request of either party,” or, 
unless in some way restricted, he may adjourn it 
with the consent of the parties.®* The time to 
whieh an adjournment is made must be specified,%* 
and after adjournment the depositions cannot be 
taken before the date specified.6> Objections to an 
irregular adjournment must be speeifie.®® Objection 


Thomas v. Kinsey, 8 Ga. 421. Pa.—Otis 
Iowa.—Sherift v. Hull, 37 Towa 174 
{referring to Nutter v. Ricketts, 6 
lowa 92, decided before the statute]. | 452. 
Minn.—Walker v. Barron, 4 Minn, Tex.—-Houston 
258. A.) 41 SW. 831, 
Pa.—Hollister v. Hollister, 6 Pa, 
198 Fed, "870. 
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Yor: 


v. Clark, 2 
Kuehling vy. Leiberman, 9 Phila. 160; 
Loewenstien vy, Biernbaum, 6 WklyNC 
v. McKenzie, 


. United Shoe Mach, Co., 


[§§ 199-201 


to an irregular adjournment may be waived, as by 
appearance and participation in the taking of the 
deposition at the time and place to which the ad- 
journment is had.°® Depositions will not be sup- 
pressed for such irregularity where it does not ap- 
pear that the objecting party was injured,°® 

[§ 201] 2. From Day to Day. Generally, ad- 
journments may be taken from day to day where the 
deposition cannot be completed on the day desig- 
nated,’® or where the commission or notice provides 
for the taking of the depositions from day to day 
until they are completed.” But adjournments from 
day to day cannot be taken unless it is so pro- 
vided in the notice,” and such adjournments are ir- 
regular unless the depositions are commenced on the 
day specified by the notice *’ and properly kept alive 
by proper proceedings each day.’* The adjourn- 
ments must be taken in good faith,’® and for suf- 
ficient reasons.™* In some jurisdictions the reasons 
for the adjournment must appear, so that the court 


Miles 272;| adjourned over one whole day, an 
exception to the depositions made 
two days before the trial commenced, 
alleging that “the depositions were 
not taken in proper time,” was insuf- 
ficient, in that it did “not specify 
wherein and in what particular the 
depositions were not taken in proper 


(Civ. 


Wis.-Sayles v. Stewart, 5 Wis. 8. 60. In re Western of Canada Oil,| time, Ueland v. Dealy, 11 N. D. 529, 
{a] Evidence of presence.—Ii the | etc, Co, 6 Ch. D, 109; Wright v.|89 NW 3825, 
commissioner is not positive whether | Wilkin, 4 Jur. N. 8. 804, 67. Buddicum v. Kirk, 8 Cranch 
or not counsel was present the depo- [a] Stenographer.—An examiner] (U. S.) 293, 2 L. ed. 444, 
sition should be suppressed, Feagan | has discretion to permit the presence 68. Rantt v. Hardin, 2 Ky. Op. 69. 
v. Cureton, 19 Ga, 404, of a shorthand writer, or in admit- 69. King v., State,, 15 Ind, 64; 


{b] Party within hearing of wit- 
ness.—Where the party taking a dep- 
osition is within hearing of the wit- 
ness, with the knowledge of the lat- 
ter, the interrogatories are not prop- 
erly executed, Mathis vy. Colbert, 24 
Ga, 884. 

[ec] Witness a party.—The statuto 


v. Wilkin, 4 
61. 
607. 


77 SW 490 
Vt.—Pindar 
Bdgell v. Lowell, 


ting the Pariic as ne PSR Rs Wright 
Jur, N. 
Conn,—Lyon Le Ely, 24 Conn, 
Mo.—In re Wogan, 103 Mo, A, 146, 


v. Barlow, 31. Vt. 529; 


reiwne v. Dealy, 11 N.,D. 529, 89 NW 


70. Ulmer v. Austill, 9 Port, fue 
oy Parker vy. Hayes, 28.N..d. 


is 
time of taking see supra §§ 188- 
71. Knode v, Williamson, 17 Wall, 


. 804, 


vt. 406. 


is not applicable where the witness 
is a party. Cutcher v.*Jones, 41 Ga, 


{a] A foreign commissioner is not 
bound to permit the attendance of 
parties or counsel. Nelson y. Field, 
11 Pa. Dist. 785; Harper v.. Young, 
17 Phila. (Pa.) 109 (where the com- 
missioner refused to allow the agent 
of the counsel of the adverse party 
to be present, and the exceptions 
were dismissed with a suggestion 
that the parties agree that the wit- 
ness be recalled for further exami- 
nation, and a statement that if a 
proposition to that effect were re- 
fused a rule would be granted to 
show cause why they should not be 
so examined). 

fe] Waiver of objection. — (1) 
Neither party has a right to have any 
one present for him, unless by con- 
sent, at the execution of a commis- 
sion, and if the return to the com- 
mission shows that a person was 
present at its execution on behalf of 
one of the parties, the deposition 


should be excluded even when the 
objection was raised on the trial, 
Walker v. Barron, 4 Minn, 258, (2) 
An objection to a deposition that 


counsel for one of the parties was 
present at the execution of the com- 
mission while the other party was 
not represented came too late at the 
trial, Farrow v. Com, Ins. Co,, 18 
Pick. (Mass.) 58, 29 AmD 5664, 

57. Cunningham v. Otis, 6 F. Cas, 
No. 3,485, 1 Gall. 166; Weeks v. Saw- 
yer, 178 App. Div. 961 mem, 158 NYS 
1054 mem, 

58. Towa —Nutter v. Ricketts, 6 
Towa 92. 

Mass.—F arrow v. 
Ins. Co., 18 Pick. 58, 
Nebr.—Gandy  v. 

716, 40 NW 3808. 

N. H.—Marston v. Brackett, 9 
N. H._ 3386, 

N. Y.—Union Bank v. Torrey, 12 
N. Y. Super. 626, 2 AbbPr 269; Steer 
Ve Steer, _Hopk. 362. 


Commonwealth 
29 AmD 564, 
State, 24 Nebr. 


Wis.—Sioux Land Co, vy. Bwing, 166 
Wis, 40, 160 NW 1059. 

Wng.—Thornbrough v. ‘Baker, 1 
Ch. Cas, 288, 22 Reprint 802; Brown 
v. Vermuden, 1 Ch, Cas. 282, 22 Re- 
print 802; In re Metropolitan Elec- 
trie Light, ete, Co,, 64 L..J,..Ch.; 253. 

a] Where the commissioner is 
authorized to fix the time by the or- 
der granting the commission, and to 
give the notice of the taking, if the 
depositions are not taken on the spec- 
ifled day he may fix another day, give 
a new notice, and take the depositions 
on the new day thus fixed, Sioux 
Land Co. v. Ewing, 165 Wis. 40, 160 
NW 1059 

[b] Presumption of spy eahaetsc ia 
—Where it appears from the certifi- 
cate that the deposition was taken at 
a place different from that specified 
in the notice it will be presumed that 
the taking was adjourned to such 
place from the place mentioned in 
the notice. Lyon v. Ely, 24 Conn. 


507. 
orinoe of taking see supra §§ 186, 


“ime of taking see supra §§ 188- 


194, 
62. Ill—Bueb v. Dreesen, 104 Til. 


A. 409 

on, _—Kelly v. Martin, 58 Kan. 380, 
86 P 705; Babb v. Aldrich, 45 Kan. 
218, 26 P 558 

Ky,—Jarboe y. Colvin, 4 Bush 70. 

Mich.—Wixom v.. Stephens, 17 
Mich, 518, 97 AmD 205. 

N. C.—Rutledge v. Read, 8 N. CG, 


63. Lewin v. Dille, 17 Mo, 64; 
ol v. Frisbie, 1 Munf. (15 Va.) 


64. Bennett v. Bennett, 37 W. Va. 
896, 16 SEH 688, 88 AmSR 47, 

65. Ex p. Canada, 151 Mo, A. 704, 
SW 754, 
Ueland v. Dealy, 11 N. D. 529, 
89 NW 3825. 

fa] Objection held insufficient.— 
Where a “notary! in taking: depositions 


249 


(U. S.) 586, 21 L, ed. 670; Andrews v. 
Jones, 10 erie 460; Kelly v. Martin, 53 
Kan, 380, 36. P 105; Cross v. Cross, 41 
SW 272,19 KyL 650; Finlay v. Hum- 
ble, 2 A. K. Marsh. "(Ky.) 569. 

{a] Emgagement of witness.— 
Where the deposition of one witness 
was completed on the day appointed 
and the other witness could not be 
then examined because of his en- 
gagements elsewhere, it was held 
proper to adjourn until the next day, 
and then to take his deposition. An- 
drews v. Jones, 10 Ala. 460. 

72. Brandon v. Mullenix, 11 Heisk 
(Tenn.) 446. 


73. Fox v. Carlisle, 3 Mo. 197; 
Owens v. Peyton, 70 Mo, A. 50. 
Bsa Owens v. Peyton, 70 Mo. A. 
Tal Procedure.—Where the ad- 


verse party fails to appear proceed- 
ings should begin on the day named 
in the notice; and if adjournments 
oceur entries should be made each 
day of the proceedings of that day 
together with the adjournment, it not 
being sufficient for the officer to cer- 
tify, where the depositions are taken 
after the day for which notice was 
given, that the taking has been ad- 
journed “from day to day by reason 
of bad weather.” Owens v. Peyton, 
70 Mo, A, 50. 

75. Bowman y. Branson, 111 Mo. 
8438, 19 SW 634. 

76. Pata v. Martin, 53 Kan. 380, 
36 P 705; Kisskadden v. Grant, 1 
Kan. 810; State v. Rood, (Mo. A.) 147 
SW 5626; Ex p. Alexander, 163 Mo. A. 
615, 147 SW 521; In re Green, 126 Mo. 
A. 309, 108 SW 503. 

fa] Thus on the taking of deposi- 
tions by a notary public, delay in 
resuming hearings after adjournment 
caused by the failure of the adverse 
party to reappear as directed, and by 
a delay of another witness in obeying’ 
a subpoena under the advice of sueh 
adverse party’s counsel, did not ter- 
minate the proceedings or invalidate 


§§ 201-203] 


may judge of their sufficiency;*7 in others this is 
not necessary.’§ Except by consent,’® authority to 
adjourn from day to day does not authorize an ad- 
journment for a longer time;*° nor can such an ad- 
journment be had where the succeeding day is one 
on which depositions cannot legally be taken.*t 
Where the taking of a deposition is unfinished and 
the witness cannot attend the next day, if the ad- 
verse party will not agree on an adjournment to a 
future day he may be notified of the taking of an- 
other deposition on the next day, and on that day 
an adjournment may be taken to the following day 
to complete the examination first commenced.*? Ob- 
jections to adjournments from day to day are waived 
by appearance at each adjournment without objec- 
tion.8% 

[§ 202] 3. Notice. Notice of an adjournment 
must be given where the original notice specifies a 
particular day and makes no provision for continu- 
ances;** and where before adjournment a witness 
is committed for refusal to testify the commissioner 
cannot take his deposition without a new notice 


further proceedings. Ex p. Alexan- 
der, 163 Mo. A. 615, 147 SW 521; State 
v. Rood, (Mo. A.) 147.SW 526. 

fb] The request of the party giv- 


92. 
43 


213, 73 P 1006. 
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Gal.—Crocker vy. 
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therefor.8° Where a party receives notice of the 
original day and fails to attend he cannot complain 
of lack of notice of an adjournment,*® especially 
where the original notice provides for adjournment 
in case the depositions are not taken on the first 
day.8” The officer may give notice of adjournment 
verbally,°* or by posting it on the front door of his 
office.®? 

[§ 203] K. Contempt °°—1. What Constitutes. 
It is a contempt for a witness to refuse to obey a 
subpena or order directing him to appear before 
the commissioner for the purpose of giving testi- 
mony,*! or to refuse to testify after appearing *? or 
produce books and papers.®*? But the questions as 
to which there is a refusal to answer must be rele- 
vant °* and material.®® A witness cannot be held in 
contempt except for disobedience of a legally valid 
order for his examination.°® And it has been held 
that a witness is not guilty of contempt for refus- 
ing to sign a deposition which he claims to be in- 
accurate, where he is willing to sign it when cor- 
rected.°*? Oppressiveness of the writ is no excuse 


Spofford, 62 Fed. 
140 Cal, 


276, 6 LRANS 325; Ex p. Woodworth, 
6 OhS&CP 19, 29 CineLBul 315. 
[b] Power to pass on materiality. 


Conrey, 
—(1) The commissioner must pass 


ing the notice is sufficient where the 
adverse party does not appear. Kelly 
v. Martin, 53 Kan. 380, 36 P 705. 

77. Kisskadden v. Grant, 1 Kan. 
328; Bowman v. Branson, 111 Mo. 343, 
19 SW 634; Bracken v. March, 4 Mo. 
74; In re Green, 126 Mo. A. 309, 103 
SW_ 503. 

78. Glover v. Millings, 2 Stew. & 
ei (Ala.) 28; King v. State, 15 Ind. 


79. 
241; 
216 


Raymond y. Williams, 21 Ind. 
Matter of Green, 86 Mo. A. 


80. Buddicum y. Kirk, 3 Cranch 
(U. S.) 293, 2 L. ed. 444; Harding v. 
Merrick, 3 Ala. 60; Raymond v. Wil- 
liams, 21 Ind. 241; Matter of Green, 
86 Mo. A. 216. 

81. Leach v. Leach, 46 Kan. 724, 
27 P 131; Stainbrook v. Drawyer, 25 
Kan. 383; Cross v. Cross, 41 SW 272, 
19 KyL 650; Helm v. Shackleford, 5 
J. J. Marsh. (Ky.) 390. 

Depositions on Sunday or legal 
holiday see supra § 188. 
tgs Jarboe v. Colvin, 4 Bush (Ky.) 

83. Lingenfelser v. Simon, 49 Ind. 
82; Missouri, etc., R. Co. v. Williams, 
43 Tex. Civ. A. 549, 96 SW 1087. 

84. Bauer v. State, 144 Cal. 740, 78 
P 280; Hamilton v. Menor, 2 Serg. & 
oa (Pa.) 70; Pindar v. Barlow, 31 Vet. 


85. siete v. Theisen, (Mo. A.) 142 
SW 1088 
86. Dorrance v. Hutchinson, 22 Me. 


Rodant sane v. Bowers, 64 N ase BA 3 
87. Knode v. Williamson, 17 Wall. 


(U..S.) .586,. 21 Led. -670. 

88. Edgell v. Lowell, 4 Vt. 405. 
But see Hennessy v. Stewart, 31 Vt. 
486 (holding that where the adverse 
party attended and waited for some 
time and, the other party not appear- 
ing, the magistrate dismissed the pro- 
ceeding, the adverse party had the 
right to disregard a subsequent ver- 
bal notice by the attorney for such 
other party that the deposition would 
be taken at another hour). 

Mg Price v. Caperton, 1 Duv. (Ky.) 

90. Contempt by witness gener- 
ally see Contempt §§ 29-37. 

Power to compel yaaa of wit- 
ness see supra §§ 195-19 

91. Cal.—Burns v. San Eraneieeo 
Super. Ct., 140 Cal.1, 73 P'597. 

Jll.—Schmidt v. Cooper, 274 Til. 243, 
113 NE 641. 

Mo.—Ex p. Munford, 57 Mo. mee 

R, I.—In re Jenckes, 6 K. 18 

Ont.—Fowler v. Boulton, 43, “Grant 
Ch.. (U.. C.) 437. 


oe ey 


Ind.—Keller v. B. F. Goodrich Co., 
Lat Ind. 556, 19 NE 196, 10 AmSR 


Iowa.—Finn v. Winneshiek Dist. 
Ct., 145 Iowa 157, 123 NW 1066. 

Kan.—In re Merkle, 40 Kan. 27, 19 
P 401. 

Mo.—Ex p. Munford, 57 Mo. 603; 
Ex p. McKee, 18 Mo. 599; Ex p. Alex- 
ander, 163 Mo. A. 615, 147 SW 521; 
Ex p. Livingston, 12 Mo. A. 80. 
oe ar ene v. Rives, 11 Nev. 

N. Y.—In re U. S. Pipe Line, 16 
App. Div. 188, 44 NYS 7138, 4 NYAnn 
Cas 308; Matter of Whitlock, 51 Hun 
351, 3 NYS 855 [app dism 115 N, vs 
651 mem, 21 NE 1118 mem]. 

Oh.—Burnside v. Dewstoe, 9 Oh. 
Dec. (Reprint) 589, 15 CincLBul 197; 
Ex p. Miller, 11 OhS&CP 69, 8 OhNP 
142 [aff 21 Oh. Cir. Ct. 445, 12 Oh. 
Cir, Dec. 102]; Ex p. Woodworth, 6 
OhS&CP 19, 29 CincLBul 315. 

Pa.—Robb’s Pet., 1 Pa. Dist. 640, 
11, Pa. ,Co. 442. 

Vt.—In re Turner, 71 Vt. 382, 45 


A 754. 

93. Press Pub. Co. v. Lefferts, 67 
N. J. I. '172; 50 A 342; Matter, of 
Whitlock, 51 Hun 351, 3 NYS $855 
[app dism 115 N. Y. 651 mem, 21 NE 
1118 mem]; In re Rauh, 65 Oh. St. 
128, 61 NE 701. 

Production of books and papers see 
supra § 198. 

94. Cal.—Ex p. Zeehandelaar, 71 
Cal., 238,12 P 259. 

Ga.—Fenn v. Georgia R., ete., Co., 
122 Ga. 280, 50 SE 103. 

Kan.—In re Cubberly, 39 Kan. 291, 
18 P 173; Davis’ Pet., 38 Kan, 408, 16 
Pago. 

Mo.—Ex p, Livingston, 12 Mo, A. 
80; Ex p. Krieger, 7 Mo. A. 367. 

Oh.—Ex p. Jennings, 60 Oh. St. 
319, 54 NE 262, 71 AmSR 720; Ex p. 
Turner,..11, OhS&CP 251, 8. OhNP 

1 


95. Welborn v. Faulconer, 237 Mo. 
297, 141 SW 31; Ex p. Canada, 151 
Mo. A. 704, 132 SW 754: In re Green, 
126 Mo. A’ 309, 103 SW 503; Laden- 
burg v. Pennsylvania Bacg., 66 Waid 
L. 187, 48 A 533; Ex p. Schoepf, 74 
Oh. St. 1, 77 NE 276, 6 LRANS 325; 
Ex p. Jenning, 60 Oh. St. 319, 54 NE 
262, 71 AmSR 720; Ex p. Turner, 11 
OhS&CP 251, 8 OhNP 241. 

[a] Materiality of documents.—A 
witness cannot be held in contempt 
for the nonproduction of documents 
which are not material to the issues 
in the case. In re Beardsley, 37 Kan. 
666, 16 P 153; Ex p. Krieger, 7 Mo. A. 
637; Snow’s Pet., Be N. H. 7, 70 A 120; 
Ex p. Schoepf, TA On St. ba, NE 


on the materiality of the question in 
the first instance. In re Searls, 155 
N. Y. 333, 49 NE 938 [rev 22 App. 
Div. 140, 48 NYS 60]; Matter of Ran- 
dall, 90 App, Div. 192, 85 NYS 1089; 
Matter of Dittman, 65 App. Div. 343, 
72 NYS 886; Fobes v. Meeker, 3 Edw. 
(N. Y.) 452; Ex p.. Turner, 11 OhS& 
CP 251, 8 OhNP 241; Ex p. Wood- 
worth, 8 OhS&CP 19, 29 CincLBul 
315; Clark v. Allen, 43 U. C. Quis: 
242. (2) The commissioner has no 
such power to pass on the question of 
materiality as will give him any dis- 
cretion except to commit the witness 
if he refuses to answer, the ultimate 
decision of materiality being for mee 


court on habeas corpus. Ex 
mpeg 11 OhS&CPDec 69, 8 OhNP 
2. 
96. U.S.—In re Kingsley, 185 Fed. 


1005; Flower v. McGinness, 112 Fed. 
377, 50 CCA 291; Ex p. Humphrey, 12 
F. Cas. No. 6,867, 2 Blatchf. 228, 
Tll.— Martin v. Peo., 77 Ill. A. 311. 
Kan.—In re Cubberly, 39 Kan. 291, 
P30, | Davis’ Pet., 38 Kan. 408, 16 


129. "Ee 51) 55 S* 706. 

Mich.—In re Adams, 7 Mich. 452. 

Mo.—Ex p. Mallinkrodt, ae Mo. 493; 
Ex p. Krieger, 7 Mo. A. 36 

Nebr.—In re Button, 83 Nebr. 636, 
120 NW 203, 23 LRANS 1173. 

Oh.—Ex p. Schoepf, 74 Oh. St. 1, 77 
NE 276, 6 LRANS 325; Ex p Jen- 
nings, 60 Oh. St. 319, 54 NE 262, 71 
AmSR 720; Burnside v. Dewstoe, 9 
Oh. Dée. (Reprint) 589, 15 CineLBul 
197; Ex p. Turner, 11 OhS&CP 251, 8 
OhNP 241; In re Pfirman, 1 OhS&CP 
Tile ft OBNP 127; 

Pa.—Anderson v. Cummings, 12 Pa. 
Dist. 65, 27 Pa. Co. 99; Simpler’s Pet., 
10 Pa. Dist. 141, 25 Pa. Co. Ct. 81. 

R. I.—Remington v. Peckham, 10 
18 a WKS 

Tex.—Ex p. Johnson, 54 Tex. Cr. 
113, 111 SW 743. 

[a] Tilustrations.—(1) “A refusal 
to answer such questions as would 
constitute abuse of process is not a 
contempt and may not be punished.” 
fx p. Button, 83 Nebr. 636, 645, 120 
NW 203, 23 LRANS 1173. (2) In the 
federal courts a witness in an equity 
case cannot be compelled to give his 
deposition before the cause is at is- 
sue, and hence his refusal so to tes- 
tify when subpcenaed is not a con- 
tempt of the court issuing the sub- 


pena, Flower v. MacGinniss, 112 

Fed. oath 50 CCA 291 (under Rey. St. 

; 97. In re Hafer, 65 Oh. St. 170, - 
61 NE 702, 


682 [18C.J.] 


for disobedience,®* the remedy being by motion to 


have the writ withdrawn or amended, 9 although it 
has heen held that the commissioner cannot commit 
the witness for refusal to give a deposition sought 
for ulterior purposes and not for use as evidence.’ 
A witness is entitled to his privileges and immu- 
nities as well where a deposition is taken as where 
examined in open court,” 

A person not a witness may he held to be in con- 
tempt for interference with the examination * or for 
abusing the examiner after he has left his office.* 

{[§ 204] 2. Power to Punish.” Under the prac- 
tice whereby the court in which the action is pend- 
ing issues the subpownas for witnesses to appear and 
testify before deposition commissioners, the court 
issuing the subpoena has power to punish disobedi- 
ence thereof.’ Under the same general practice the 
court in which the action is pending may also pun- 
ish a witness for refusal to testify’ or for disor- 
derly conduct before the commissioner. Where the 
depositions are taken in a judicial district other 
than that in which the action is pending, and the 
court of such district is authorized to subpmna wit- 
nesses, it may punish contumacious witnesses who 
refuse to appear, and this rule has been extended 
to the refusal of an attending witness to give his 
deposition,?® But on prineiple it would seem that 
a court cannot issue an order to appear and testify 
before ‘a commissioner appointed by a court of an- 
other state, and then punish the witness for dis- 
obedience thereof,’* and it has been held that the 
legislature cannot authorize such a proceeding? 
Byen if the court has power to compel attendance 
before the foreign commissioner, it does not follow 
that it can punish w witness who attends pursuant 
to its order but thereafter proves recalcitrant,’ al- 
though, aside from the question of constitutionality, 
such power may he conferred by statute,* Where 
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“1§§ 203-204 


practice in some states is for the commissioner to 
report disobedience thereof to the court, whereupon 
a court order issues commanding the witness to ap- 
pear before the commissioner and give his testi- 
mony, and for disobedience of such order the court 
may punish the witness as for a contempt of court 51” 
and this was the original equity practice.” But 
on the theory that the taking of depositions is a 
part of the proceedings in the cause, the court may 
punish a witness for disobedience of a subpona is- 
sued by the commissioner, without first having is- 
sued its own order to the witness to appear and tes- 
tify,’* although of course this cannot be done where 
the intervening order is required by statute’® On 
the other hand it has been held that where dep- 
ositions are taken on mere notice, without any 
prior order of court,” the court has no jurisdic- 
tion summarily to punish for disobedience of the 
commissioner’s subpona,”? and that a statute pur- 
porting to authorize such a proceeding is uncon- 
stitutional ;** and, a fortiori, under this doctrine the 
same rule ‘obtains where the commissioner is act- 
ing under a commission issued by a court of an- 
other state.* Ordinarily, the acts of the witness 
alleged to constitute the contempt must be reported 
to the court before it can act thereon; but where 
the deposition is taken before the judge of the court 
in which the action is pending he may punish the 
contempt without the filing of any formal com- 
plaint.”” In those jurisdictions where the power to 
punish for contempt in connection with the tak- 
ing of depositions is exercised by the courts, this 
pore is generally denied to the commissioner.” 

here is a direet conflict on the question as to 
whether the legislature has the power to vest a com- 
missioner with power to punish for contempt com- 
mitted in connection with the taking of depositions, 
such power being upheld on the one hand 7 and flat- 


the subpena is issued by the commissioner,” the | 


98. U. 8, v, Pratt, 3 Alaska 400; 
In re Merkle, 40 Kan, 27, 19 P 401, 

99. U. 8. v, Pratt, 3 ‘Alaska, 400, 

5 Py In re Cubberly, 39 Kan, 291, 

178; In re Humphrey, 14 Oh, cin 

bt, 617, y Oh, Cir, Dee, 603; In re 
Pfirman, 1 OhS&CP 177, 3 OhNP 136, 

2. In re Button, 83 Nebr, 626, 126 
NW 203, 28 LRANS 1173. See also 
Contempt §§ 32-87, 
Wee U. &. v, Anonymous, 21 Wed, 

g U. §S, Vv, Anonymous, 21 Fed, 


5. Cronus references: 

Attendance of witness see supra §§ 
195-197. 

Production of books and papers see 
supra § 194, 

compelling testimony see infra §§ 


6 U, &. vy, Pratt, 8 Alaska 400; 
Merrill Ne San Franciseo Super, Ct, 
33 Cal. A. 65, 164 P 340; Binn v, Win- 
neshiek “i, Ct,, 145 Towa 461, 123 


NW 1066 

7. Schmidt vy, Cooper, 195 Tl, A, 
531 [aff 274 Jl. 242, 118 NW 641); 
Finn y, Winneshieck’ Dist. Ct, 146 


fOrre, 157, 123 Nip rpys Clark v, te 


len, 43.U; CG, Q, B, 
8 U. &. v. Anonymous, 21 Wed, 
9. Butte, ete, Min, Co, v, Mone 
tana Ore Purchasing Co,, 139 Fed, 
B44; In re Spofford, 62 Wed, 448 
foverr Arnold y, Chesebrou h, 35 Wed, 
Johnson Steel Stréet-Iall Co, y. 


Norn Branch Steel Co,, 48 Wed, 191; 
In re Allis, 44 Wed, ING; In re Btew- 
ard, 29 Wed, #13; Merril)’ ¥ Ban Bran. 
elaco Auper Ct,, 83 Cal, 66, 164 P 
B40, ompare In xe mc gh 186 
Fed, 1005 (where it was held that a 

federal ecircuit court of one tate 


Yor later cases, developments and changes in the law 86 


, 


could not order the attendance of a 
witness eters “a commissioner ap- 


pointed by a cireusit court of another 
state and then punish him for dis- 
obedience 


ih 

10, Scott v, Shields, 8 Cal, A, 12, 
96 P 3886, 

11. Marshall y. Irwin, 280 TI, 96, 
117 NO 483; Simpler’s Pet, 26 Pa, 
Co, 61; Kotz y, TA enberger 4 Pa, Co. 
340, But eompare obb's Pet,, 11 Pa, 
Co, 298, 1 Pa, Dist, 267; Mencke v, 
Strause, 17 Phila, 104 Un’ both of 
which & commissioner acting under 
a foreign commission was allowed an 
attachment against « nonattending 
witness), 

a4... or v, Irwin, 280 J, 990, 


117 N 

13, rene a Searls, 155 N, ¥, 383, 49 
NS 938 [rey 22 App, Div 149, 48 NYS 
40, and rearg den 1565 ‘W. , 698, 60 
Ni Fo 

Matter of ery tinier, 65 App. 
Doe $44, 72 aed ae 

16, See su 

16, Sehmi ty, Coop, 21 a7, fi, 243, 
118 NE 641 [aff 195 1 W Mf Laws 
son y, Howley, 145 Mass, th. 69 NIG 
1082; Chicago First Nat, Bank v, 
Graham, 176 Mass, 179, 65 NW 991, 

17. urns v, han Francine super, 
Ct, AAG cA, 1, 738,27 B97, 

14, rms ¥, bab Vraneises Super, 
ro id 49° ‘al 1, 73 FP 697 foverr Lew 
zinsky y, Contra coats Soy Bu. 
per. Ct., 72 Cal, 610 * 104]; Gay 
v, Thorpe, 1 Gal, #12, ) D2 221, 

19, Merril) y, Ban th nee BuK 
per, Ct,, 33 Cal, A, y 164 840, 

20. fee supra § 4 
Bh, Motatyre v, Péo0,, 227 WI. 26, 


‘ Meintyre v. Peo,, 227 TU, 26, #1 


41 


seen mete 


6 cumulative Annotations, same title, pige 6 and note number, 


23. Puterbaugh v. puis 431 TL, 
199, 23 NE 428, 19 AmB 40, 

94, Crocker’ y, Canney, 
214, 73 FP 1006; Burns v, 
eiseo Super, Ct, 140 Cal. 1, a P 5697; 
Lupton y. Coffe, 47 Ind, A, 446, 94 

799: eizens Nat, Bank v, Alex- 
ander, 44 Ind, A, 5696, 738 NB 279, 
seston” Vv. Conrey, 140 Cal. 
on "8 P 1006, 
cs a6, Alaska—U, 8, v. Pratt, 3 Alas- 


Cal en, v, Conrey, 140 Cal, 
214, 74 P 1006; Burnes ¥, San As 
co Super, Ct., 140 Cal, 14 P 

Ind.———Hurtt.v, Pyle, oD Ind, $35, 

Kan—In re Huron, 68 Kan, 162 
ARP G14, 62 Ams 614, 36 LRA 822 
[expronsly overr In v6 Abeles, 12 
Kan, 451, and overr in effeet In re 
Merkle, 40 Kan, 27, 19 P 401; In re 
Peariviey, a7 Kan, 666, 16 P 1681, 
But on ars tn re Cubberly, ig Kan, 
201, > 173: Davis’ Pet, Kan, 
104, 15 VY 7190 (where Sectuant wit 
nesses who had been papain for 
Ser Hemee by notaries taking deposi- 
tions were relenséd on the ground 
that their testimony had been im- 
properly required for the purpose 
oarey of nascertaining what they 
would testify at pubkequent trials, 
the general Gay of the notary 
not being passed on) 

Baas. Lawson ¥, 


Howley, 146 


Mass, 4p Nin 1048 
mS | 0 Cowl Min, Go. 
v. Pennsylvania R, Co., 14 Pa, Dist. 


449; Com, Vv, Moberts, 4 PaLIn 126, 
Hut Carers Com, ¥, ees ton, a rant 
464 (holding that # judue the 
court of common pleas, ting As 
commissioner, hid power to punish 
| for contempt). 

a7, Tix p, Brockman, 248 Mo, 136, 


. 


~§§ 204-207) 
ly denied on the other.?8 


his power,?? 


[§ 205] 


given! 


134 SW 977; get Gfeller, 178 Mo. 
248, 77 SW 248; Wx p, Priest, 76 Mo. 
229; Wx p. Munford, 67 Mo, 6038; x 

. McKee, 18 Mo, 699; Gharst v. St 
Louis Transit Co., 115 Mo. A, 408, 91 
SW 458; Mx p. Alexander, 163 Mo, A. 
615, 147 SW 5621; x p. Livingston, 
12 Mo. A. 80; Dogge vy. State, 21 
Nebr, 272, 81 NW 929; Benckenstein 
vy. Schott, 92 Oh, St. 29, 110 NB 633; 
Wx p. Woodworth, 6 OhS&CP 19, 29 
CineLBul $16, 

[a] Where the commissioner is a 
judge of a constitutional court this 
doctrine is reinforced by additional 
considerations, Waugh y. Dibbens, 
40K) 160 P 689; In re Abbott, 7 OkL 

8, 64 P 319, 

28. Burns v, San Francisco Super. 
Ct., 140 Cal. 1, 73 P 697; Langenberg 
vy. Decker, 131 Ind. 471, 81 N® 190, 16 
LRA 108; In re Huron, 68 Kan. 152, 
48 P 574, 62 AmSR 614, 386 LRA 822 
foverr In re Merkle, 40 Kan. 27, 19 


P 401; In re Beardsley, 37 Kan. 666, 
reed 1563; In re Abeles, 12 Kan. 


[a] Reason for rule—'Until a tri- 
bunal is ereated which rises to the 
dignity of a court, it cannot be vested 
with judicial power, A notary pub- 
lic is not a court in the sense in 
which the term is used.... He is 
not designated as a court, nor clothed 
with the usual paraphernalia of such 
a.tribunal. A court is said to be a 
tribunal organized for the public ad- 
ministration of justice at a time and 
place prescribed by law. No provi- 
sion is made for pleadings, nor for 
the issuance of process by a notary, 
except to subpcena a witness to give 
his testimony. If the witness re- 
fuses to be sworn or to testify and 
is deemed subject to a charge of con- 
tempt, no rules are prescribed for a 
trial before the notary, nor is specific 
provision made for obtaining evi- 
dence in order to determine whether 
such witness is actually guilty of 
contempt. Up to the time of the re- 
fusal of the witness, at least, the 
re ra | is only an executive officer, 
and is exercising executive power, 
There is no such thing as a punish- 
able contempt of executive author- 
ity. While an executive officer might 
be constituted a court, judicial pow- 
er cannot be conferred on him as 


merely ancillary to the exercise of! 


purely executive power.... Not 
every one who hears testimony and 
exercises discretion and tgs fegeere in 
a matter submitted to him is neces- 
sarily a judicial officer; and whether 
notaries public have the attributes 
and powers of courts is to be deter- 
mined from the Constitution. An- 
ciently, such officers were not clothed 
with judicial power; and when the 
Constitution was adopted they were 
not regarded as having power to pun- 
jeh for contempt, nor as being in any 
sense judicial officers. ... The at- 
tempt of the Legislature to confer 
judicial power on a mere executive 
officer of the government must be 
deemed to be invalid.” In re Huron, 
68 Kan, 152, 48 P 574, 62 AmSR 614, 
86 LRA 822, 


. me 


Frequently, however, the 
power to punish for contempt in econneetion with 
the taking of depositions is eonferred on the com- 
missioner;*” and where the statute confers this 
power on the commissioner and not on the court 
the commissioner alone ean enforee it;°° but the 
authority of the commissioner must be clearly ex- 
pressed,"! no intendment being indulged in favor of 


8. Application to Punish, The applica- 
tion to punish a contumacious witness may be made 
ex parte unless the eourt directs notice to be 
It must show the materiality of the ques- 
tions which the witness refused to answer.** 

[§ 206] 4. Punishment and Commitment. 
the eontempt consists of the refusal to answer sey- 


DEPOSITIONS 


of,°® and where 


[18C.J.] 683 


eral questions all bearing on the same question, 
there is but one contempt, for which but one sen- 
tence can be imposed.*® : 
missioner must show what the contempt consisted 


A commitment by a com- 


the ground is that the witness re- 


fused to answer questions their pertinency and ma- 
teriality must appear.®* 
dated by noncompliance with a mandatory statute 


A commitment is invali- 


concerning its contents.*® 


[$ 207] 


If 


‘ 

29. Ala.—Coleman v. Roberts, 113 
Ala, 328, 21 8 449, 59 AmSR 111, 36 
LRA 84. 

Ga.—Smith v. Ferrario, 105 Ga. 51, 
31 SH 38. 

Mo,—State vy. Taylor, 268 Mo. 312, 
187 SW 1181; Ex p. Brockman, 233 
Mo, 185, 134 SW 977; Bx p, Priest, 76 
Mo, 229; Ex p. Munford, 57 Mo. 603; 
Ex p. McKee, 18 Mo. 599; State v. 
Dickman, 175 Mo, A. 543, 157 SW 
1012; Ex p. Alexander, 163 Mo. A. 
615, 147 SW 621; State v. Theisen, 
(A.) 142 SW 1088; Dx p. Canada, 151 
Mo. A. 704, 182 SW 754; Gharst v. St. 
Louis Transit Co., 115 Mo. A. 403, 91 
A Weta! Bx p. Livingston, 12 Mo. 

Nebr.—In re Butler, 76 Nebr. 267, 
107 NW 572; Dogge v. State, 21 Nebr. 
272, 81 NW 929. 
dyes H.—State v. Ingerson, 62 N. H. 

N. Y.—In re Searls, 155 N. Y. 333, 
49 NH 988 [rev 22 App. Div. 140, 48 
NYS 60, and reh den 155 N. Y. 698, 
50 NH 1122]; Matter of U. S. Pipe 
Line Co., 16 App. Div. 188, 44 NYS 
718, 4 NYAnnCas 308; Matter of 
Bushnell, 19 Mise. 307, 44 NYS 257; 
Matter of Kip, 1 Paige 601. But com- 
pare Matter of Dittman, 65 App. Div. 
843, 72 NYS 886 (where the effect of 
the act of 1899 on the decision in In 
re Searls, supra, was discussed). 

Oh.—Benckenstein v. Schott, 92 
Oh. St. 29, 110 NE 683; In re Rauh, 
65 Oh. St. 128, 61 NE 701; Ex p. Jen- 
nings, 60 Oh, St. 319, 54 NE 262, 
71 AmSR 720; De Champ _ v. Archi- 
bald, 50 Oh. St. 618, 35 NE 1056, 40 
AmSR 692; State v. Cost, 10 Oh. Dec. 
(Reprint) 619, 22 CincLBul 250; Shaw 
vy. Ohio Edison Installation Co., 9 
Oh. Dec. (Reprint) 809, 17 CincLBul 
274; Burnside v. Dewstoe, 9 Oh. Dec. 
(Reprint) 589, 15 CincLBul 197; Mat- 
ter of Nushuler, 4 Oh. Dec. (Reprint) 
299, 1 ClevLRep 249; Ex p. Wood- 
ky 6 OhS&CP 19, 29 CincLBul 


Philippine.—Narcida v. Bowen, 22 
Philippine 365; Jones v. Harding, 9 
Philippine 279. 

R. I.—In re Jenckes, 6 R. I. 18. 

Tex.—Johnson v. State, 54 Tex. Cr. 
113, 111 SW 743. 

[a] Commissioner under foreign 
commission.—(1) In New York the 
power of the legislature to authorize 
a commissioner appointed by a court 
of another state to punish a recalci- 
trant witness has been denied on the 
ground that such authority involves 
the exercise of judicial power, which 
cannot be delegated to a nonjudicial 
officer. Peo. v. Leubischer, 34 App. 
Div. 577, 54 NYS 869, 28 NYCivProc 
265 faff 23 Misc. 497, 51 NYS 735, 27 
NYCivProe 298, and app dism 157 
N. Y. 721 mem, 53 NE 1130 mem]. 
(2) In Ohio the authority of the leg- 
islature to authorize a commissioner 
acting under a foreign commission to 

unish a recalcitrant witness has 

een sustained, on the ground that a 
commissioner in taking depositions 
does not exercise judicial power in 
the sense in which that term is used 
in the Ohio constitution. Bencken- 


L. Conduct and Scope of Examination 
—l. In General. 
ducted by the commissioner designated in the notice 
or commission,®® and he must remain in the room 
during the whole proceeding,*® although objection 
on account of his absence may be waived.** 
no form is prescribed the ordinary method of pro- 


The examination must be con- 


Where 


stein v. Schott, 92 Oh. St. 29, 110 NE 
633 [dist Peo. v. Leubischer, supra]. 

30. Smith v. Ferrario, 105 Ga. 51, 
31 SE 38; In re Searls, 155 N. Y. 333, 
49 NE 938 [rev 22 App. Div. 140, 48 
NYS 60, and rearg den 155 N. Y. 
698. 50 NE 1122]; Com. v. Newton, 1 
Grant (Pa.) 453. But compare Mat- 
ter of Dittman, 65 App. Div. 343, 72 
NYS 886 (where the effect of the act 
of 1899 on the decision in Matter of 
Searls, supra, was discussed). 

31. Ex p. Mallinkrodt, 20 Mo. 493; 
In re Nitsche, 14 Mo. A. 213; Ex p. 
Kreiger, 7 Mo. A. 367; Courtnay v. 
Knox, 31 Nebr. 652, 48 NW 1763; Peo. 
v. Leubischer, 34 App. Div. 577, 54 
NYS 869, 28 NYCivProc 265 [aff 23 
Misc. 495, 51 NYS 735, 27 NYCivProc 
298, app dism 157 N. Y. 721 mem, 53 
NE 1130 mem, and rearg den 158 
N, Y. 676 mem, 53 NE 1130 mem]; 
Remington y. Peckham, 10 R. I. 550. 

32. Ex p. Alexander, 163 Mo, A. 
615, 147 SW 521; Ex p. Krieger, 7 
hat 367. See generally Contempt 


[a] Power to determine motive.— 
A commissioner to take depositions 
has no authority to determine the 
motive or good faith of the action 
before proceeding to punish for con- 
tempt. Ex p. Brockman, 233 Mo. 135, 
134 SW 977. 

[b] Where a notary has no power 
to take testimony of course he can- 
not commit a witness for refusal to 
testify. In re Nitsche, 14 Mo. A. 
213; Ex p. Langford, 9 Oh. Dec. (Re- 
print) 597, 15 CincLBul 267. 

33. Fowler v. Boulton, 12 Grant 
Ch CU eC, pats ; 

34. Ladenburg v. Pennsylvania R. 
Co., 66 N. J. Li. 187, 48 A 5338: 

Materiality of question as essential 
to contempt see supra § 203. 

35. Maxwell v. Rives, 11 Nev. 213. 

Cumulative punishment generally 
see Contempt 142. 

36. Welborn v. Faulconer, 237 Mo. 
297, 141 SW 31; Ex p. Turner, 11 Oh 
S&CP 251, 8 ChNP 241. 

Sufficiency of commitment for con- 
bree generally see Contempt §§ 128— 


37. Fix p. Canada, 151 Mo. A. 704, 
132 SW 754; Ex p. Turner, 11 OhS& 
CP 251, 8 OhNP 241; Ex p. Wood- 
worth, 6 OhS&CP 19, 29 CincLBul 315. 

38. Ex p. Waugh, 40 Okl. 188, 137 
P 105 (holding a commitment to be 
invalid where it did not set out the 
questions propounded). 

39. See supra § 183. 

40. Rex v. Rulofson, 14 B, C. 79. 

Presence during reduction to writ- 
ing see infra § 232. 

41. Abbott v. Marion Min. Co., 112 
Mo. A. 550, 87 SW 110 (holding that 
where defendant’s counsel was pres- 
ent when the deposition of one of 
plaintiff's witnesses was taken, and 
knew that it was taken by the ste- 
nographer during the absence of the 
notary, and that there was no stipu- 
lation for such irregularity, but made 
no motion to suppress the deposition 
although it was filed several days 
before trial, an objection ‘to its ad- 
missibility at the trial was too late). 
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curing testimony is by questions and answers,*? 
which may be taken in the third person.*s 
been held that a deposition may be taken in nar- 
rative form,** although there is authority to the 
In the absence of statute or rule on 
the subject, the mode of conducting the examination 
will not be deemed material;*® and it has been held 
that rules concerning the conduct of the commis- 
sioner in taking depositions must be deemed to be 


contrary.*> 


merely directory.** 


Duties and authority of commissioner. 
missioner must of course act impartially,*® but his 
functions are purely ministerial.*° 
has no authority to determine the competency of the 
witness, the propriety of questions, or the admissi- 
bility of evidence, but must take down the questions 
and answers,°® and note the objections and except- 
tions,°! for subsequent determination by the court.®? 
The examination will not be suspended to procure 
may put questions in the course; 


42. Vincent v. Huff, 4 Serge. & R. 
(Pa.) 298; Beck v. Bethlehem, 2 Pa. 
Co. 511; Melendy v. Bradford, 56 Vt. 
148. See Read v. Patterson, 11 Lea 
(Tenn.) 430 (holding that, although 
properly the deposition should set 
out the questions, an omission in 
that respect is immaterial). 

43. Dryden v. Frost, $ Sim. 380, 
8 EngCh 380, 59 Reprint 151. See 
Hahn vy. Bettingen, 81 Minn. 91, 83 
NW 467, 50 LRA 669 (where taking 
answers in the third person 
deemed to be an irregularity, but held 
to have been waived); Neill’s Est., 6 
WkKlyNC (Pa.) 256 (where taking an- 
swers in the third person was con- 


sidered an irregularity but harm- 
less). 

44, Cal.—Pralus v. Pacific Gold, 
ete., Min. Co., 35 Cal. 30. 


Ind. —Myers v. Murphy, 60 Ind. 282 
(where adverse party did not appear 
and object). 


Mich.—Campau vy. Dewey, 9 Mich. 
381 (on oral examination). 

Mo.—Hendricks v. Transit Co., 124 
Mo. A. 157, 101 SW 675. 

N. D.—State v. Stevens, 19 N. D, 
249, 123 NW S888. 

Okl.—N. S. Sherman Mach., eic., 


Works v. R. D. Cole Mfg. Co., 51 Okl. 
Se, ,20L 3181. 
Bradford, 56 Vt. 


Vit.—Melendy v. 
148. 

fa] Time of objection.—A party 
represented at the taking of a depo- 
sition cannot object for the first time 
on the trial that it was taken in 
narrative form. Paterson v. Chicago, 
ete., R. Co., 95 Minn. 57, 103 NW. 621. 

45. Brennan Mfg. Co. v. Adams, 76 
N. J. L. 61, 68 A 765 (holding that, in 
executing a commission whether upon 
interrogatories or upon notice, the 
answer of the witness must be taken 
in his own words, and it is not suf- 
ficient for the commissioner to take 
the examination in narrative form). 

46. U. S.—Makhan v. U. S., 6 Ct. Cl. 
331 [aff 16 Wall. (U. S.) 148, 21 L. 
ed. 307]. 

cg —Belt v. Blackburn, 28 Md. 227. 

Y.—Brooks v. Schultz, 3 AbbPr 

NS. 424. 

N. D.—State v. J9-N. cD: 
249, 123 NW 888. 

Pa.—Bell v. Bell, 14 Phila. 144. 
ANS, eraceapcd v. Bradford, 56 Vt. 

Eng.—Wood v. Scarth, 8 Eq. Rep. 
485; Stuart v. Balkis Co., 53 L. J. Ch. 
791; Re pare eSausry, Eta. .62 da Ts 
Rep. N. S. 
es sea oath es v. Darling, 8 Ont. Pr. 

[a] Division of dutlés by commis- 
sioners.—The deposition of one wit- 
ness may be taken by one commis- 
sioner, and that of another by the 
other commissioner. Darling v. Dar- 
ling, & Ont; Pr. 391. 

[b] Questions by officer.—A ref- 
eree, wher acting as a judicial offi- 


Stevens, 


was , 


DEPOSITIONS 


It has 


Objections.’ 
The com- 


Generally he 


trial. 


cer, 
of the examination, where no unfair- 
ness or intent to favor either party 
is shown. Brooks yv. Schultz, 3 Abb 
PrNS (N. Y.) 124. 

{c] he order of examining wit- 
nesses is discretionary and shouia be 
directed with a view to convenience. 
Siuart v. Balkis Co., 538 L. J. Ch. 
791; Re Doré Gallery, Ltd., 62 L. T. 


Rep. N. S.. 758. 

{d] Separate examination of wit- 
nesses is not required. Arnold v. 
Lightner, 11 Pa. Co. 641. 


[e] Exhaustion of examination in 
chief.—In the oral examination of 
distant witnesses by commission, 
courts do not hold a party to the 
strict rule that a party must exhaust 
his examination in chief before dis- 
missing his witness. 
6.Ct Ci sai, 

{f] Witness may be recalled for 
further examination. Wood v. Scarth, 
3 Eq. Rep. 485 

[eg] Summary examination. — A 
statute empowering the court to or- 
der testimony to be taken before 
such persons, upon such notice, and 
in such manner as the court in its 
discretion may direct authorizes the 
taking of testimony in a summary 
manner and free from many of the 
formal rules applying to testimony 


taken under a commission in the 
regular way. Belt v. Blackburn, 28 
Md. 227. 

47. Sabine v. Strong, 6 Metc. 


(Mass.) 270; Amherst Bank v. Root, 
2 Mete. (Mass.) 522; Reed v. Board- 
man, 20 Pick. (Mass.) 441. 

48. Campbell v. Scougal, 19 Ves. 
Jr. 553, 34 Reprint 621. 

49. Hewlett v. Wood, 67 N. Y. 394. 

[a] Control of the scope of the 
examination does not lie with the 
commissioner. Hewlett v. Wood, 67 
N.Y. 394: 

50. ‘U. S.—Nichols v. Harris, 18 
F. Cas. No. 10,248, McA. Pat. Cas. 302. 

Ala.—Elyton Land Co. v. Denny, 
108 Ala. 553, 18 S 561. 

Ind.—Carpenter v. Dame, 10 Ind. 


Mich. —Parsons v. Dickinson, 23 
Mich. 56. 

N. Y.—Guenther y. Ridgway Co., 
159 App. Div. 74, 143 NYS 961. 

Pa.—Howell’s Est., 14 Phila. 329. 
anit SIMEAL v. Corby, 8 Ont. Pr. 

fa] Waiver.—The action of a mag- 
istrate in excluding a question on 
cross-examination cannot be  sus- 
tained on the ground that, if it was 
intended to affect the credibility of 
the witness, counsel should have so 
stated when the objection was made. 
Nichols v. Harris, 18 EF. Cas. No. 
10,248, McA. Pat. Cas. 302. 

{b] In New York it has been held 
that what questions are pertinent or 
proper must be determined by the 
commissioner, at least in the first 


pounded should be made before the trial.* 


is some authority to the effect that leading ques- 


Mahan vy. U. S.,! 


rart v. Turner, 
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such a determination,®® unless the objection is by the 
witness for cause.54 
authority by an officer in excluding a question seek- 
ing to elicit immaterial evidence is not prejudicial.°° 
Propriety of questions and answers. The ques- 
tions and answers should be pertinent to the is- 
sues,°° and the answers must be responsive,°” and 
must state facts as distinguished from conelusions.®* 
The rule excluding hearsay applies.®® 
Where a deposition is taken in the 
absence of the opposing party, nothing is waived, 
and the absent party has the right to presume that 
the deposition will be taken in strict conformity 
with the statute.®° 
count of irregularities occurring on the examination 
must be taken at the time,®! or at least before the 
All formal objections to the questions pro- 


The erroneous assumption of 


Otherwise objections on ac- 


There 


instance. Matter of Dittman, 65 App. 
Div. 343, 72 NYS 886. 

51. U. S.—Appleton y. Ecaubert, 
45 Fed. 281. 

Cal.— Peo. v. Riley, 75 Cal. 98, 16 
P 544; Peo. v. Keith, 50 Cal. 137. 

Md.—Winder v. Diffenderffer, 2 
Bland 166. 
ago Y.—Putnam v. Ritchie, 6 Paige 


eipeta en v. Bethlehem, 2 Pa. Co. 
52. U. S.—Appleton v. Hcaubert, 
45 Fed. 281; In re Allis, 44 Fed. 216. 
Gass v. Stinson, 10 F. Cas. No. 5,261, 
2 Sumn. 605. 
Ala.—Elyton Land Co. y. Denny, 
108 Ala. 553, 18 S 561. 
ou at Bare v. Dame, 10. Ind. 


Md.—Winder vy. Diffenderffer, 2 
Bland 166. 

N. H.—Boston, etc., R. Co: v. State, 
75 N. H. §13, 77 A (996, 31 LRANS 
aee AnnCasi912A 382 

Y.—Guenther v. Ridgway Co., 
159. “App. Div. 74, 1438 NYS 961; Stew- 
3 Edw. 458. 
eget) wasn v. Bethlehem, 2 Pa. Co. 
53. Appleton v. Ecaubert, 45 Fed. 
281; Winder v. Diffenderffer, 2 Bland 


(Mad.) 166. 
Diffenderffer, 2 


Winder _ v. 
(M4.) 166. 

55." Peo. ‘v. See ae Cal. 137. 

56. See infra § 2 

57. See infra § 309, 

58. Wanamaker v. Megraw, 168 
N. Y. 125, 61 NE 112 [rev 48 App. 
Div. 54, 62 NYS 692 did 

59. Hughes v. Hughes, 31 Ala. 
519; Rooker v. Rooker, 83 Ind. 226. 

60. Atchison, etc., R. Co. v. Pear- 
son, 6 Kan. A. 825, 49 P 681. 

Gls Hoe Aye TONS ATOR aie: 
Campbell v. Hayden, 164 Mo. A. 252, 
145 SW 103; Torreyson v. United R. 
Co., 144 Mo. A. 626, 129 SW 409. 

[a] In court of claims.—Where 
depositions are taken in the pres- 
ence of counsel representing both par- 
ties without objection by either, it 
will be deemed that irregularities 
on the part of the commissioner are 
waived. But where an objection is 
raised to the irregularity of the pro- 
ceeding, the court will suppress the 
depositions if not taken in the man- 
ner prescribed by the rules. Hooe 
Ve Us Sn ad PCtOmnanes 

Collins, 20 


62. Ala.—Boykin v. 
Ala. 230. 
wets C.—Walker v, Warner, 31 App. 
Ill— Wilson Sewing Mach, Co. v. 
Lewis, 10 Ill. A. 1. 

Md.—Doggett v. Tatham, 116 Md. 


147, 81 A 376. 
Te at v. Thomson, 61 Miss. 


Mo.—Abbott v. Marion Min. Co., 
112 Mo. A. 550, 87 SW 110. ; 
63. Conn.—Floral Creamery Co, v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


bai Ne ed itu 
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tions may be objected to on the trial, although no 
objection on such account was made on the exami- 


nation,** but by the great weight 


objection to a question as being leading must be 
made at the time the deposition is taken,®° or, where 
the party is not present, within a reasonable time 
But it is largely discretionary with 
the trial court to permit the reading of a deposition 
as against the objection that some of the imterroga- 
tories are leading,®” and the refusal to strike out a 
question as leading will not be disturbed where the 
answer is not prejudicial ; ;°8 but where objection is 
not made until the trial if may in the discretion of 
the court be ground of new trial for surprise.®° 
Under a statute requiring formal objections to be 
made in writing prior to the trial, objections to lead- 


thereafter.®® 


ing questions must be so made.?° 


the trial objection is made to a question as being 
leading, it is not necessary to ask a ruling of the 


Dillon, 83 Conn. 65,75 A 82; Hen- 
nessy v. Metropolitan L. Ins. Co., 74 
Conn. 699, 52 A 490; Butte Hardware 
Corry Wallace, 59 Conn. 336, 22 A 
330. } 

lll.— Benedict v. Dakin, 243 Ill. 384, 


90 NE 712; Illinois Cent. R. Co. v. 
Foulks, 191 Ill. 57, 60 NE 890 [aff 
92 Ill. A. 391]; Toledo, ete., R. Co. v. 


Baddeley, 54 ill. 19, 5 AmR 71; Thom- 
as v. Dunaway, 30 Ill. 373; Smith v. 
Swigart, 149 Ill. A. 21; Balkwill v. 
ae Wood Finishing Co., 62 
Tll. A. 663. 


Iowa.—Cathcart v. Rogers, 115 
Iowa 30, 87 NW 738. 
Minn.—Paterson v. Chicago, etc. 


R. Co., 95 Minn. 57, 103 NW 621. 
Mo.—Fox v. Webster, 46 Mo. 181; 
Lesinsky v. Great Western Despatch, 
14 Mo. A. 598. 

N. H.—wWilley v, Portsmouth, 35 
N. H. 303. 

N. Y.—Hebbard v. Haughian, 70 
N. Y. 54. 

N. D.—Dowd v. McGinnity, 30 N. D. 
308, 152 NW 524. 

Tex. —International, ete) RI Corby. 
Cock, 14 SW 242; International, etc., 
R. Co. v. Prince, 77 Tex. 560, 14 SwW 
171, 19 AmSR 795; Davidson v. Wal- 
lingford, (Civ. A.) 30 SW 286-[rev 
on other grounds 88 Tex. 619, 32 SW 
1030]; Brunswig v. Kramer, 2 Tex. 
A. Civ. Cas. § 803. 

64. Craddock v. Craddock, 3 Litt. 
(Ky.) 77; Mercer v. Fonseca, 2 Man. 
169. 


65. U. S.—Alexandria Mechanics’ 
Bank v. Seton, 1 Pet. 299, 7 L. ed. 152. 

Ala.—Memphis, etc., R. Co. v. Bibb, 
37 Ala. 699; Kyle v. Bostick, 10 Ala. 
589. 

Colo.—Greenlaw Lumber, etc., Co. 
vy. Chambers, 46 Colo. 587, 105 P 1091. 

Conn.—Butte Hardware Co. v. Wal- 
lace, 59 Conn. 336, 22 A 330. 

Del.—Goslin v. Cannon, 1 Del. 3. 

Ga.—Richardson v. Roberts, 23 Ga. 


15. 
Tll.—Goodrich v. Hanson, 83 Ill. 
498; Smith v. Swigart, 149 Ill. A. 21. 
Towa.—Wolverton v. Bllis, 18 Iowa 
413; Mumma v. McKee, 10 Towa 107. 
La.—Winn v. Twogood, 9 La, 422; 
Sowers v. Flower, 2 Mart. N. S. 617. 
Me.—Brown v. Foss, 16 Me. 257; 
Rowe v. Godfrey, 16 Me. 128; Wood- 
man v. Coolbroth, 7 Me. 181. 
Md.—Doggett v. Tatham, 116 Md. 
147, 81 A 376; Kerby v. Kerby, 57 
Md. 345; Smith v. Cooke, 31 Md. 174, 
100 AmD 58. 
. Mass.—Akers v. Demond, 103 Mass. 
318; Potter v. Tyler, 2 Mete. 58. 
Mo.—Redmond v. Quincy, ete, R. 
Co., 225 Mo. 721, 126 SW_ 159; Pat- 
ton v. St. Louis, etc., R. Co., 87 Mo. 
117, 56 AmR 446; Walsh v. Agnew, 12 
Mo. 520; Glasgow v. Ridgeley, 11 Mo. 


34, 
N. H.—Whipple v. Stevens, 22 N. H. 
N. J.—Chambers v. Hunt, 22 


NS; I, 552: 
N. Y.—Sturm v. Atlantic Mut. Ins. 


DEPOSITIONS 


of authority an 
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Where prior to 


Co., 63 N. Y. 77; Weber v. Kingsland, 
21LN. Y. Super, 415; Kimball v. Davis, 
19 Wend. 437 [rev on other grounds 
25 Wend. 259]. 

Pa.—Hill v. Canfield, 63 Pa. 77; 
Overton v. Tracey, 14 Serg. & R. 311; 
Strickler v. Todd, 10 Serg. & R. 63, 13 
AmD 649; Sheeler v. Speer, 3 Binn. 


130. 

Tex.—Marx v. Heidenheimer, 63 
Tex. 304; Gill v. First Nat. Bank, 
(Civ. A.) 61 SW 146; Davidson v. 
Wallingford, (Civ. A.) 30 SW 286 
[rev on other grounds 88 Tex. 619, 
32 SW 1030]; Kean v. Zundelowitz, 9 
Tex. Civ. A. 350, 29:SW 930; Bruns- 
wise Kramer, 2 Tex.,.A. Civ,',Cas. 

Vt.—Boardman v. Wood, 3 Vt. 570. 

Va.—McCandlish v. Edloe, 3 Gratt. 
(44 Va.) ae Jones v. Lucas, 1 Rana. 


commission. — The 
rule that an objection to a question 
as leading must be made at the time 
to give the examiner opportunity tio 
reframe the question cannot be dis- 
pensed with in taking depositions in 
another state, on the ground that 
defendant was not represented when 
plaintiff took the depositions because 
of the expense of being represented. 
Doggett v. Tatham, 116 Md. 147, 
81 A 376. 
§ Pe tare interrogatories see supra 

66. Memphis, etc., R. Co. v. Bibb, 
37 Ala. 699; Kyle v. Bostick, 10 Ala. 
589; Craddock v. Craddock, 3 Litt. 
(Ky.) 77; McCandlish v. Edloe, 3 
Gratt. (44 Va.) 330; Smith v. Pin- 
combe, 18 Jur. 91, 158, 16 Sim. 497, 39 
EngCh 497, 60 Reprint 967. 

67. Ark.—St. Louis, etc. R. Co. v. 
Stell, 87 Ark. 308, 112 ‘Sw 876. 

Ga.—McComb v. Hines, 123 Ga. 
246, 51 SH 300. 

N. C.—Chicago State Bank v. Carr, 
130 N. C. 479, 41 SE 876. 

Tex.—International, ete., R. Co. v. 
Smith, (Civ. A.) 30 SW 501, 

Vt.—Coates vy. Canaan, 51 Vt. 131. 

Eng.—Small v. Nairne, 13 Q. B. 840, 
66 ECL 840, 116 Reprint 1484. 

68. Chicago State Bank v. Carr, 
130 N.C. 479, 41 SE 876. 

aes Rogers v. Diamond, 13 Ark, 


70. Wade v. Love, 69 Tex. 522, 7 
SW 225; Ohio Pottery, etc., Co. v. 
Black, (Tex. Civ. A.) 149 SW 735; 
Hugo, etc., Co. v. Hirsch, (Tex. Civ. 
A.) 68 SW 163. 

71. Kean v. Pandey wets 9. Mex. 
Civ. A. 350, 29 SW 9 

72. Hatch v. est tbee 164 Mo. A. 
216, 146 SW 839. 

73. Republic Iron, ete, Co. v. 
Lawson, 2 Ala. A. 525, 56 S 597. 

Ped Whipple v. Stevens, 22 N. H. 

{a] Leading question.—An objec- 
tion to the deposition “as to the 
form in which it is taken, and the 
matter testified to by the witness” 
is too general to raise any point as 
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court thereon before the trial.“ A general require- 
ment that a question be objected to before it is 
answered does not apply with the same force in the 
taking of depositions as where the testimony is: 
taken before the court; but such a requirement is 
not waived by an agreement that any objection 
which might be urged before the commissioner may 
be urged at the trial.’ 
should specifically indicate the grounds on which 
they are based." 

2. Competency, 
teriality of Evidence. 
all proper and relevant questions,’® subject to the 
right to be protected in his constitutional priv- 
ileges.7° The examination should not be extended to 
matters not germane to the subject of the action.” 
Impertinent and irrelevant questions should not be 
propounded ;7® but the production of the evidence 
should be compelled if there is a possibility of its 


Objections to questions 


Relevancy, and Ma- 
The witness must answer 


to the leading character of the ques- 
man Whipple v. Stevens, 22 N. H. 
Sufficiency of objection generally 
see infra §§ 386-387. 
. S.—Perry v. Rubber Tire 
Wheel Co., 188 Fed. 836 
Iowa.—Finn v. Winneshiek Dist. 
Ct., 145 Iowa 157, 128 NW 1066. 
Mich.—Van Dyke v. Doughty, 174 
Mich. 351, 140 NW 627. 
Mo.—Ex p. Alexander, 163 Mo, A. 
CB 147 SW 6521. 
Y.—Guenther v. Ridgway Co., 
159. "App. Div. 74, 143 NYS 961; Irving 
v. Royal Exch. Assur. Co., 122 App. 
Div. 886, 107 NYS 81; Irving v. Royal 
Exch. Assur. Co., 122 App. Div. 56, 
107 NYS 83; Michaelis v. Compania 
Metalurgica Mexicana, 51 App. Div. 
470, 64 NYS 7538. 
i he Lana p. Schoepf, 27 Oh. Cir. Ct. 
o 
Eng.—Desilla v. Fells, 40 L. T. Rep. 
N. S. 423. 


[a] In a foreign action the ex- 
amination should not be limited to 
the rules of evidence prevailing in 
English courts. Desilla v. Fells, 40 
Lot eenin iN... Seid 23. 

Contempt see supra § 203. : 

Power to compel see infra § 211. 

76. Dowagiac Mfg. Co. v. Loch- 
ren, 143 Fed. 211, 74 CCA 341, 6 Ann 
Cas 673; Perry v. Rubber Tire Wheel 
Co., 138 Fed. 836; Stewart v. Turner, 
3 Edw. (N. Y.) 458; Smith v. Bead- 
nell, 1 Campb. 30. 

[a] Tllustrations.—(1) Commis- 
sioners can not ask questions the 
answers to which may subject the 
witness to penalties or criminal pun- 
ishment. Smith v.. Beadnell, 1 
Campb. 30. (2) A witness “is not 
bound to answer any question which 
will have a tendency to accuse him- 
self of any crime or misdemeanor, or 
to expose him to any penalty or for- 
feiture.” Stewart v. Turner, 3 Edw. 
(N. Y.) 458, 461. 

Privilege as ground for denial of 


commission see supra § 99. 
77. Schmidt v, Cooper, 195 Ill. A. 
531 [aff 274 Ill. 248, 1138 NE 641]; 


Orr, etc., Shoe Co. v. Hance, 44 Mo, 
ah 461; Ex, p. Livingston, 12 Mo. A. . 


‘ral “Tf the question be foreign to 
the subject-matter of the suit pend- 
ing, and be evidently asked for a pur- 
pose not contemplated by the litiga- 
tion, the officer will not be sustained 
in any attempt to enforce an answer 
by proceedings as for a contempt.” 
Ex p. Livingston, 12 Mo. A. 80, 83. 

78. Md.—Winder v. Diffenderffer, 
2 Bland 166. 

Mich.—Van Dyke v. Doughty, 174 
Mich. 351, 140 NW 627. 

Mo.—State v. Broaddus, 245 Mo. 
123, 149 SW 473, AnnCasi914A 823; 
Orr, ete., Shoe Co, v. Hance, 44 Mo. 
A. 461; Ex p. Kreiger, 7 Mo. A. 367. 

N. Y.—Michaelis v. Compania Met- 
alurgica Mexicana, 51 App. Div. 470, 
64 NYS 753; Lyon v. Tallmadge, 14 
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being competent, relevant, and material on the | when objections should be made to.the competency — 


trial,’® relevancy and materiality not being measured 
merely by the issues raised by the pleadings but 
by the subject matter of the action;*® and a wit- 
ness cannot refuse to answer questions simply be- 
cause he deems them incompetent or irrelevant,®! 
although he may upon assigning cause demur to 
questions propounded upon which the examination 
must be suspended until the court decides.** 
Objections.to competency of witness. 


Johns, 501. 

Oh.—Ex p. Woodworth, 6 OhS&CP 
19, 29 CincLBul 3815. 

eet, Meese v. Ellis, L. R. 8 Q, B. 


4, 

Ont.—Augustine Automatic Rotary 
Engine Co, v. Saturday Night, Ltd., 
86 Ont. L. 551; Smith v. MecDearmott, 
2 OntWR 316; Dickson v. Covert, 2 
Ch. Chamb. (U. C.) 342. 

[a] Pertinent questions defined,— 
“Legal and ~pertinent questions” 
which witnesses can be required to 
answer under letters rogatory from 
a foreign court are those calling for 
testimony which it can be seen may 
be admissible as affecting some is- 
sue involved in the suit in connection 
with which the letters are issued, 
and the court called upon to compel 
answers 10 questions must therefore 
inform itself respecting the issues 
involved, or likely to become involved 
in such suit. Van Dyke v. Doughty, 
174 Mich, 351, 140° NW 627, 

Immateriality as ground for rejec- 
pane of deposition see infra §§ 3824, 


79. Dowagiac Mfg. Co. v. Lochren, 
143 Fed. 211, 74 CCA 341, 6 AnnCas 
573; Perry v. Rubber Tire Wheel Co., 
138 Ped. 8386. 

[a] In an examination taken ex 
parte, the examiner ought not to re- 
fuse to allow questions to be put, 
unless upon matters which would 
clearly and palpably not be evidence, 
Surr v. Walmsley, L. R. 2 Eq, 439. 

80. Ex p. Alexander, 163 Mo, A. 
615, 147 SW 521. ; 

81. U. §.—Buckeye Powder Co. v. 
Hazzard Powder Co,, 205 Fed. 827; 
Thompson-Houston Flectric Co, vy. 
Jeffrey Mfg. Co., 83 Fed. 614. 

JIowa.—Finn v. Winneshiek Dist. 
Ct., 145 Iowa 157, 123 NW 1066, 

Md.—Winder vy. Diffenderffer, 2 
Bland 166, 

Poe ot Soa p. Livingston, 12 Mo, A. 


N. Y.—Stewart v. Turner, 3 Edw. 


Oh.—DeCamp vy. Archibald, 50 Oh, 
St. 618, 35 NE 1056, 40 AmSR 692, 
Chew vy. Farmer’s Bank, 2 Md. 
Ch, 281; Winder v. Diffenderffer, 2 
Bland (Md.) 166; Stewart v. Turner, 
3 Wdw. (N. Y.) 458; Morgan v. 
Shaw, 4 Madd. 54, 56 Reprint 629; 
Parkhurst v. Lowten, 3 Madd. 121, 5 
Reprint 455, 2 Swanst. 194, 36 Re- 
print 689; Bowman vy, Rodwell, 1 
Madd, 266, 56 Reprint 99. See algo 
Williams v. Corby, 8 Ont, Pr. 83 
(holding that a referee has no juris- 
diction to strike out interrogatories 
for impertinence, and that the proper 
course is for the witness to demur). 
- 88. Ala.—Thompson v. Kawles, 33 
Ala, 29. 

Tll.—Albers Commn, Co, y. Sessel, 
193 Ill. 158, 61 NE 1075, 

Ind,—Pence v. Waugh, 135 Ind, 143, 
34 NE 860. 

Kan.—Crebbin v. Jarvis, 64 Kan, 
885, 67 P 531. 

Ky.—Allen v, Russell, 78 Ky. 105. 

Me,—Parsons v, Fluff, 38 Me, 137, 

Mass.—Talbot v. Clark, 8 Pick, 51, 

Mich.—Angell v. Rosenbury, 12 
hice 241; Bliss v. Paine, 11 Mich, 


§. D.—Chapman v. Greene, 278. D., 
178, 130 NW 30. 

[a] Privileged communications,— 
An objection to the deposition of an 
attorney that specified answers are 


at the time.*? 


The time | objection in the 
privileged communications from his 
client is an objection to the compe-~- 
tency of deponent, within the mean- 
ing of Rey. St, (1881) § 4388 which 
permits such objections to be taken 
at the trial and is not within § 439 
which requires all objections to the 
validity of any deposition or its ad- 
missibility in evidence to be taken 
before the trial. Pence v, Waugh, 
135 Ind. 143, 84 NI 860, 

[b] Expert testimony.—Under the 
Kansas statute the competency of a 
witness to give expert testimony may 
be objected to for the first time on 
the trial; such objection is not 
waived by appearance at the taking 
of the deposition, Griffith v. MeCand- 
less, 9 Kan, A. 794, 59 P 729. 

{c] South Dakota statute, provid- 
ing that no exception to a deposition 
other than for incompetency or ir- 
relevancy shall be regarded unless 
made and filed before the commence- 
ment of the trial, refers to the in- 
competency of the evidence and of 
the witness, and an objection to the 
deposition of a witness on the ground 
that the same is incompetent may be 
made orally for the first time on the 


trial. Chapman v. Greene, 27 8, D, 
178, 180 NW 30. 
84. Nelson v. Woodruff, 1 Black 


(U. 8.) 156, 17 L. ed, 97; Webster v. 
Hopkins, 1 Del. Ch, 70; Gregory v. 
Dodge, 14 Wend, (N. Y.) 56938. 

{al In admiralty an objection to 
a deposition on the ground of the 
incompetency of a witness must be 
made at the hearing, and comes too 


late if it is deferred’ until argu- 
ment, Nelson vy. Woodruff, 1 Black 


(U. 8.) 156, 17 L. ed, 97. 

[b] Bemoval of interest.—If the 
deposition of an interested witness is 
taken and filed to be used in chancery, 
and the opposite party does not move 
to suppress it before trial, the ex- 
ception, if taken at the trial, may 
still be sustained; but the party 
offering the deposition may remove 
the Interest and avail himself of the 


testimony of the witness, Holden 
vy, Crawford, 1 Aik, (Vt.) 890, 16 
AmD 700, 

85. Carwille v, Franklin, 164 Ala, 


543, 61 S 896; Statham vy. Perguson, 
25 Gratt, (66 Va.) 28. 

[a] MDlustration—The objection 
to that part of the testimony in a 
deposition of a witness for plaintiff 
administrator, relating to the making 
of a verbal contract between intes- 
tate and defendant, that witness, be- 
ing next of kin of intestate, as ap- 
peared from her cross-examination, 
and so having a pecuniary interest 
in the result of the suit, was dis- 
qualified, is not within the statute 
requiring all objections to the admis- 
sibility of the entire deposition to be 
made before trial, unless.the ground 
of objection appears after ite com- 
mencement, Carwille vy. Wranklin, 
164 Ala. 6548, 61 8 3896. 

[b]. Disposition of objection on 
appeal.—The rule that an exception 
to a deposition for want of notice or 
other irregularity, if not brought to 
the notice of the court before the 
hearing of the cause, will be con- 
sidered as waived, and will not be 
noticed in the appellate court, does 
not apply when the exception is to 
the competeney of the party to the 
cause; and the court may pass upon 
such an exception at the hearing, 


of a witness or evidence is a question which is fsu-_ 
ally regulated by statute,** or by rules of eourt.?* 
Generally, where the incompetency of the witness: 
is absolute and not subject to release, the objection 
may be made for the first time on the trial;°® other- 
wise the objection should be made when the depo- 
sition is taken,*® if such incompetency was known 
A party who participates without 


taking of a deposition waives ob- 


and if it does not do so, it may be 
passed upon by the appellate court. 
Statham yv. Ferguson, 26 Gratt. (66 


Va.) 28. 

86. U. S.—U, 8. v. One Case of 
Hair, Pencils, 27 F, Cas, No, 15,924, 1 
Paine 400. 

Ala,—Campbell v. Hughes, 165 Aja. 
591, 47 8 45; Thompson v, Rawles, 33 
Ala. 29; Brice y, Lide, 30 Ala. 647, 
68 AmD 148; Hair v. Little, 28 Ala, 
236; Hudson v. Crow, 26 Ala. 515; 
Gray v. Brown, 22 Ala, 262; Liyde vy. 
Taylor, 17 Ala, 270, 

Cal.—Jones v. Love, 9 Cal. 68, 

UL—Walker v. Dement, 42 Ill. 272; 
Lockwood v. Mills, 89 Ill, 602; Fash 
v. Blake, 38 Ill, 362; Goodrich v, Han- 


son, 33 I11, 498. 
Towa.—-Greedy v. MeGee, 55 Iowa 
6 Bush 


759, 8 NW 661, 

Riri v. 
La.—Goldenbow vy. Wright, 18 La. 
Mass.—Donelson v. Taylor, 8 Pick. 


N. Y.—Gregory v, Dodge, 14 Wend. 
593; Roosevelt v. Wllithorp, 10 Paige 
415; Town v. Needham, 8 Paige 545, 
24 AmD 246; Mohawk Bank v. At- 
water, 2 Paige 54, 

R, Le-Ralph v. Taylor, 85 A 941, 

Va.—Smith v. Profitt, 82 Va. 822, 
1 SE 67 [foll Hord vy, Colbert, 28 
Gratt. (69 Va.) 49]; Neilson y. Bow- 
man, 29 Gratt. (70 Va.) 782. 

W. Va.—~Dickinson y, Clarke, 5 W. 
Aan 280; Detwiler v. Green, 1 W. Va. 

Eng.—Ogle v. Paleski, Holt N. P, 
485, 3 WC 198; Beeching v. Gower, 
Holt N. P. 313, 8 HCL 129, 

[a] Blection to admit interested 
testimony.—A. party has a right at 
his election to admit an Interested 
witness to testify against him, but 
the election must be made as soon 
as the peated is presented for 
making it, and failing to make it at 
that time, he must be considered as 
having waived it forever. Donelson 
v. Taylor, 8 Pick. (Mass.) 390, 

[b] Second cross-examinatlon,—A 
party who has twice cross-examined 
a witness before the commissioner 
cannot at the trial object that he 
was incompetent because he was 
black and so presumed to be a slave. 
Goldenbow v. Wright, 18 La. 871, 

[c] Reservation of right to ex- 
an i ee If the interest of a wit- 
ness in the cause je of such a nature 
that it might have been released by 
the pene calling him, if no objec« 
tion on that account has been made 
before his testimony was closed, it 
is too late to raise the objection at 
the hearing; and a reservation by 
the opposing counsel made at the 
commencement of the examination of 


Silverstone, 


< 


a right to exeept to the testimony 
thereafter on the ground of inter- 
est is unavailing, Gregory v, Dodge, 
4 Paige (N. ° 567 [att 14 Wend. 
H98). (2) A stipulation, permitting 
the taking and use of depositions . 


subject to objections to competency, 
relevancy and materiality of any of 
the evidence contained therein, cone 
slitutes a walver of the iIncompetency 
of the witnesses whose depositions 
are taken, Imboden y, St. Louis 
Union Trust Co,, 111 Mo, A, 220, 86 


SW_ 263 
87. U, 8.—Gass vy. Stinson, 10 F. 
Cas, No, 6,261, 2 Sumn, 605; UL 8. wv 


Wor later cases, developments and changes in (he law sce cumulative Annotations, same title, page and note number, 


emcees ies | 
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jection to the competency of the witness;°* but 
cross-examination after objection does not waive the 
point,®® and the testimony may be objected to at 
the hearing, without a motion to suppress.°° 


the witness is competent when he 


missibility of his deposition is not affected by his 


One Case of Hair Pencils, 27 F. Cas. 
No. 15,924, 1 Paine 400. 

Ala.—Hair v. Little, 28 Ala. 236; 
Gray v. Brown, 22 Ala, 262; Lyde v. 
Taylor, 17 Ala. 270. 

La.—McClure y. King, 13 La. Ann. 
141; McIlvaine v. Franklin, 2 La. 
rice 622; Segond’s Succ., 2 La. Ann. 

Me.—King v. Upton, 4 Me. 387, 16 
AmD 266. 

Md.—Walters v. Munroe, 17 Md. 
154, 77 AmD 328; Whiteford v. Mun- 
roe, 17 Md. 135. 

Mass.—Farrow v. Commonwealth 
Ins. Co., 18 Pick. 53, 29 AmD 564; In 
re ne ou 2 Pick. 165 and note. 

Y.—Gregory v. Dodge, 4 Paige 
557. Taft 14 Wend. 593]; Mohawk Bank 
v. Atwater, 2 Paige 54. 

Tex.—Johnson v. Alexander, 14 
Tex. 382. 

Vt.—Holden v. Crawford, 1 Aik. 
390, 15 AmD 700. 

fal Interest of witness previously 
known.—(1) An objection to a depo- 
sition on account of interest cannot 
be raised for the first time when it 
is offered on the trial, if the party 
objecting knew of the interest when 
the deposition was taken. Gray v. 
Brown, 22 Ala. 262. (2) After a 
party has taken a deposition and 
given it to the jury, he cannot ask 
the court to instruct. the jury that 
they are not to regard it because the 
witness is incompetent from interest, 
there being no pretense that the in- 
terest is newly discovered. Walters 
v. Munroe, 17 Md. 154, 77 AmD 328; 
Whiteford v. Munroe, 17 Md. 135. 

{b] Newly discovered interest.— 
(1) If the objection is made as soon 
as may be after the interest is dis- 
covered, it will be heard. Gray v. 
Brown, 22 Ala. 262; Johnson v. Alex- 
ander, 14 Tex. 382. (2) Where it does 
not appear that a party was aware 
at the time of crossing his adver- 


“sary’s interrogatories that the wit- 


ness had an interest in the event of 
the suit, the objection may be made, 
although not reserved. McClure v. 
King, 13 La. Ann. 141. 

88. Ala.—Brice vy. Lide, 30 Ala. 
647, 68 AmD 148; Lyde v. Taylor, 17 
Ala, 270. See Smith v. Morris, 181 
Ala. 279, 61 S 276 (holding that, where 
complainant in an injunction suit 
was present at the taking of a depo- 
sition on behalf of defendant, cross- 
examined the witness and filed no ob- 
jection to the chancellor’s considera- 
tion of the deposition, and intro- 
duced as part of his own evidence the 
testimony given by suc deponent 
upon cross-examination, the chancel- 
lor properly considered the deposi- 
tions, although they were not prop- 
erly certified). 

Del.—Anderson v. Thoroughgood, 5 
Del. 199. 

Ijl.—Warren v. Warren, 105 Ill. 568. 
And see C. H. Albers Commn. Co. v. 
Sessel, 87 Ill. A. 378 [aff 193 Ill. 
153, 61 NE 1075] (holding that, 
where the testimony of a disqualified 
witness is given in the form of depo- 
sitions, and no objection interposed 
at the time, nor in the court at any 
time preceding the trial of the cause, 
such objection at the trial is ineffec- 
tive, for the reason that a failure to 
make it before that time operates as 
a waiver of the objection). 

Ky.—Weil v. Silverstone, 6 Bush 


698. 
Ma. —Boteler v. Beall, 7 Gill & J. 


Mich. —Hasey v. White Pigeon Beet 
Sugar Co., 1 Dougl. 193. 

N. Y.—Barrow v. Rhinelander, 1 
Johns. Ch. 550 [mod on other grounds 
17 Johns. 538]. 

Va—Smith v. Profitt, 82 Va. 832, 


% t- 
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If 
deposes, the ad- 


1 SE 67; Neilson v. Bowman, 29 
Gratt. (70. Va.) 732. 

89. Walker v. Parker, 29 F. Cas. 
No. 17,082, 5 Cranch C, C. 639; Bent- 
ley v.. Bentley, 72 Nebr. 808, 101 NW 
976; Rogers v. Dibble, 3 Paige (N. Y.) 
238; Neilson v. Bowman, 29 Gratt. 
(70 Va.) 732. Compare Charitable 
Corp. v. Sutton, 2 Atk, 400, 26 Re- 
print 642, 9 Mod. 349, 88 Reprint 500 
(where the party not only cross-ex- 
amined, but also read the deposition 
at the hearing). 

And see generally Witnesses [40 
Cye 2238]. 

90. Morse v. Crofoot, 4 N. Y. 114. 


91. Smith v. Profitt, 82 Va. 832, 
1 SE 67. 
Ris U. S.— Leeds v. Evans, 99 Fed. 


Ala.—Wall v. Williams, 11 Ala. 826. 
LF bs Conn.—Alspaugh v. Dillion, 83 Conn. 
65, 75 A 82; Hennessy v. Metropolitan 
L. Ins. Co., 74 Conn. 699, 52 A 490; 
Butte Hardware Co. y. Wallace, 59 
Conn, 336, 22 A 330. 
Ill.—Bird v. Thanhouser, 160 Ill. 
aoe 653; Love v. McElroy, 106 Ill. A. 


Me. —Polleys y, Ocean Ins. Co. 
Me, 141 [app dism 13 Pet. 157, 1 L. 
ed. 105]. 

Mich.—Angell v. 12 
Mich. 241. 

N. Y.—Wanamaker y. Megraw, 168 
N. Y. 125, 61 NE 112 [rey 48 App. 
Div. 54, 62 NYS 692]; Morse v. Cloyes, 
11 Barb. 100; Fleming v. Hollenback. 
7 Barb. 271; Brewer v. Press Pub. Co., 
20 Misc. 509, 46 NYS 639. 

S. C.—McBride v. Ellis, 43 8. C. 
L. 269, 67 AmD 553. 

[a] On appeal, the fact that the 
record discloses cross-interrogatories 
and does not disclose the reservation 
of exceptions or negative a waiver 
does not preclude the appellate court 
from considering the competency and 


relevancy of answers to interroga- 
tories. Angell v. Rosenbury, 12 Mich. 
41 


{b] Power of referee.—The ref- 
eree has no power to strike out im- 
pertinent interrogatories, the remedy 
of the witness being by way of de- 
murrer to such interrogatories, Wil- 
liams y. Corby, 8 Ont. Pr. 83. 

93. Ala,—Karpeles vy. City Ice De- 
livery Co., 73 S 642; Southern Home 
Bldg., etc., Assoc. v. Riddle, 129 Ala. 
562, 29 S 667; Sowell v. Brewton 
Bank, 119 Ala. 92, 24 S 585; Whilden 
v. Merchants’, ete., Nat. Bank, 64 Ala. 
1, 38 AmR 1; Bush v. Jackson, 24 Ala, 
273; Boykin y. Collins, 20 Ala. 230. 
YS iaeasct sate had v. Fulton, 19 Cal. 
Del.—Lord v. Horsey, 5 Del. 317. 

Fla.—Canon vy. Green, 56 Fla. 211, 
i 935; Walls v. Endel, 17 Fla. 

Ga.—Georgia R., etc., Co. v. Bailey, 
9 Ga, A. 106, 70 S 607. 

Ill.—Illinois Cent. R. Co. v. Pane- 
biango, 227 Ill. 170, 81 NE 53. [aff 
129 Ill. A. 1]; Albers Commn, Co, v. 
Sessel, 193 Ill. 153, 61 NE 1075; Swift 
v. Castle, 23 Ill. 209; Sailors v. Nix- 
on-Jones Printing Co., 20 Ill. A. 509. 

Ind.—Pence v. Waugh, 135 Ind, 143, 
34 NE 860. 

Iowa.—Burton v. Baldwin, 61 Iowa 
283, 16 NW 110; Horseman vy, Tod- 
hunter, 12 Iowa 230. 

Kan.—Schaffner v. Schaffner, 92 
Kan. 570, 141 P 251; Tays v. Carr, 87 
Kan, 141, 14 P 456; ‘Johnson v, Math- 
ews, 5 Kan. 118. 

Ky.—Robertson v. Sebastian, 99 
SW. 033, 30 KyL 883; Moore v. Smith, 
88 Ky. ‘151, 10 SW 380, 10 KyL 729. 

Me:—Parsons Vv. Huff, 88 Me. 137; 
Lord v. Moore, 37 Me. 208; Polleys v. 
Ocean Ins. Co., 14 Me. 141. 

Md, —Woodward v. Tyng, 123 Md. 


Rosenbury, 


[18C.J.], 687 


subsequent incompetency.** 

Objections to the competency, relevancy, or ma- 
teriality of questions propounded may be made for 
the first time on the trial,®? and the same is true, 
of objections to the competency, relevancy, or ma- 
teriality of the evidence elicited,®*® especially where 


98, 91 A 166. 

Mass.—Palmer vy. Crook, 7 Gray 
418; Heywood v, Reed, 4 Gray 574; 
Atlantic Mut. F. Ins, Go. v. Witzpat- 
rick, 2 Gray 279; Whitney v. ate 
wood, 6 Cush, 82; Talbot v. Clark, 8 
Pick. 51. 

Mich.—Angell e Rosenbury, 12 
Mich. 241; Bliss v, Paine, 11 Mich, 92. 

Minn.—Jarecki Mfg. Co. v. Ryan, 
aie Minn. 28, 129 NW 1055, 180 NW 

Mo.—IEpstein v. Pennsylvania R. 
Co., 143 Mo. A. 135, 122 SW 866 (un- 
der statute). 

Nev.— McLeod v. Miller, 153 P 566, 
ae H.—Page v. Parker, 40 N. H. 

N. Y.—Wanamaker v. Megraw, 168 
N. Y. 125, 61 NE 112 [rev 48 App. Div. 
54, 62 NYS 692]; Commercial Bank v, 
Union Bank, 11 N. Y. 208; Cope v. 
Sibley, 12 Barb. (N. Y.) 521; Morse 
v. Cloyes, 11 Barb. (N. Y.) 100; Flem- 
ing v. Hollenback, 7 Barb, 271; Mac- 
Donald v. Wells, 168 NYS 626; Wil- 
liams v. Eldridge, 1 Hill (N. Y.) 249; 
Francis v. Ocean Ins. Co,, 6 Cow. 
(N. Y.) 404 [aff 2 Wend 64, 19 AmD 


549]. 
N. C.—Bell v. Jasper, 37 N. C. 597. 
N. D.—Great West L. Assur. Co. v. 


Shumway, 25 N. D. 268, 141 NW 479; 
Raymond v. Edelbrock, 15 N. D. 281, 
107 NW 194. 

Okl.—Root v. Coyle, 15 Okl. 574, 82 
P 648. 

S. C.—McBride v. Ellis, 43 S. C. Ll. 
269, at Am®D 553. 

S. D.—Chapman v. Greene, 27 8. D. 


178, 180 NW 30. 
Tenn.—Barton v. Trent, 8 Head 
(Ch. A.) 61 


167; Mason v. Willhite, 
SW 298. 

Tex,—Nashville First Nat. Bank y. 
Edwards, (Civ. A.) 81 SW 6541. 

Vt.—Holden  v. Crawford, 1 Aik. 
£90, 15 AmD 700. 

Va.—Statham ov. Werguson, 265 
Gratt. (66 Va.) 28; Beverley v. 
Brooke, 2 Leigh (29 Va.) 426. °- 

Eng.—Hutchinson vy. Bernard, 2 M, 
& Rob. 1. 

Alta.—Rex v. Hawkes, 25 CanCrCas 
29, 25 DomLR 631, 32 WestLR 720, 9 
WestWkly 445. 

[a] Transactions with decedent,— 
Under a statute requiring objection, 
except for incompetency and irrele- 
vancy, to be made prior to trial, ob- 
jection to competency to testify to 
transactions with a decedent is not 
waived by failure to make it in a for- 
mer trial. Chapman v. Greene, 27 
8. D, 178, 130 NW 30. 

{b] Motion to strike out.—Incom- 
petent testimony in a deposition, al- 
though not objected to when the dep- 
osition is taken or when it is read, 
may properly be objected to by mo- 
tion to strike out after the party 
reading it has rested. Sailors v. Nix- 
on-Jones Printing Co., 20 Ill, A. 509. 

[c] Depositiongs taken in other 
jurisdictions.—Where statutes do not 
regulate the manner of taking depo- 
sitions without the state, but relate 
to the admission of depositions as 
evidence, depositions may be taken 
subject to such objections as to the 
competency of the evidence when of- 
fered, as if they were taken within 


the state, Horton y. Arnold, 18 
Wis. 212. 
{d] In the District of Columbia, 


under the statute requiring objection 
to questions and answers to be not- 
ed at the time of taking deposition, 
or within ten days after the return 
thereof, objection even on account of 
incompetency of the evidence comes 
too late after the deposition has been 
read to the jury. Macafee y. EGOS, 
81 App. (D, C.) 855. See Wele 

Lynch, 30 App. 122, 140 [cit Cyc} 
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the incompeteney cannot be removed or an objee- | both parties agree that a deposition may be used 
tion at the time of taking would be of no avail.”* | in evidence, subject to the objections noted, and no 
This rule has been applied to hearsay,”® opinion evie | objections are noted, it is error to reject a part of 
dence,”® and conclusions of the witness,’ although | the depositions at the instance of one of the at- 
the contrary has been held of the last.” It is gen- | torn neys, although the part rejected is not legal evi- 
erally held that objections to testimony ag being | dence,’ 

secondary evidence must be made before the trial,” [§ 209] 8. Responsiveness of Answer, The an- 
but there is authority to the contrary.’ The major- | swers of the witness must be responsive to the in- 
ity rule is subject to an exception where the depo- | terrogatories or questions propounded,’ but the fail- 
sitions are taken on interrogatories and there is | ure to answer one distinet part of a question will 
nothing in the interrogatories to indicate that see | not exelude the answer to the other part.2 A wit- 
ondary evidence will be given in answer thereto, | ness may state facts other than those direetly in- 
and the adverse party does not appear at the tak- | quired about if they are closely related thereto or 
ing of the depositions. Where the attorneys for | explanatory thereof.” An answer to the last general 


(where it im said to be a quere|20 Ala, 230, v, Crowder, 70 Tex, 222, 7 SW 709; 
whether the general rule, that ob IL—Louisville, ete, Rk, Co, v.| Chinn v, Taylor, 64 Tex, "B86; Massey 
jectionsa for incompetency and irrele« | Shires, 108 Il. 617; Cooke v, Orne,| v. Texas, ete, R. Co., (Chy. A.) 200 
yvaney not noted at the time of taking | 67 Jil, 186; Hickox, éte., Co, v, Dawes | SW 409; Houston, ete, BR. Co. v. Bell, 
depositions de bene ease can be madeo| Mig, Co., 64 IL, A, 630; Dunbar v. | (Cly. A.) 73 SW 56 (aft 97. Tex. 71, 


at the trial haa been changed by the] Grege, 44 Ti, A $27, 75 BW 484]; Galveston, ete, BR, Co. 
code provisions), Mich.—Oceana Canning Co, v. King, | Vv. BRUM AREER, 81, Tex, Civ. A... 253, 
{e] In North Dakota, it has been | 166 NW 847, 12 SW 78, 
declared that by the better practice N, YreWard vy, Whitne 8.N, X, Wash aa hg ndent Order Forest- 
objections to testimony by depomi-| 442 [aff 6 N. Y. Super. 4004. ore Vv. Bonner, $4 Wash, 13, 145 P 987. 
tion should be made when the temtle- Wishee-Sanborn —v, *Dentler, 97 fad Anuwers hold vos onsive.— 
mony ia given, Dowd v, MeGinnity,| Wash, 149, 166 P 62, Pratt Cons, Coal Co. v, Davidson, 173 
30 N. D, $08, 162 NW 624, \e Proot of passage of ordinance. | Ala, 667, 55 8 886; Southern Home 
Objections on appeal nee infra $4|—Where no objection before trial) Bldg, ete,, Auuoc, Vv. Riddle, 129 Ala. 
882, 383. wis made to a deposition in which} b62, 29 s 667; In re Derinza, 229 
Objection to interrogatories nec sue | doponent testified to the passage of a) Mass, 435, 118 NID ur Stern v. Fi- 
pra 142, cortain ordinance by a elty, on the | lene, 14 Allen Cee ie Walt v Mace 
94 Albers Commn, Co, v, Sessel,| sround that it was an attempt to kay, 18 Tex, 248, sw 615 : Galyess 
198 Til, 163, 61 NW 1076, prove the passage of the ordinance | ton, ete, KR, Co. a Baumgarten, 81 
96. Cale-Myera v, Casey, 14 Cal, by parol inwtead of by record, the ob- Tox, Cly, A. 2538, 72 SW 718; Waters 
42, Ie y in waived, ‘Louisville, ete.,| Pleree Oll Co. v. Davis, 24 Tex. Civ. 
Ga.-——Erk v, Simpson, 187 Ga, 608, | Rt, Co Shires, 108 U1, 617, A, 608, 60 BW 463, 
78 610 1066; Georgia K., ate, Go, v, [bh] Objection for failure to lay a [b| Answer to erroneous inter- 


Bailey, ) Ga, A. 106, 70 S10 607, Com- | foundation for the admission of docus | rogatory—Where by mistake an in- 
pare Hetor v, Welsh, 29 Ga, 448 Cholde| mentary evidence comes too Jate | terroga ory wis made to read “In 
ing that no objec (fon to a depomition | when made for the first thme on the whose car’ were certain Roods sent, 


on account of the evidence being | trial Thompson v, Cleaners, 200 Tl, instead of “In whose care,” an an 
hearsay will be entertained after the | A. 200; Moster Drug Co, vy, Zalier, ole, | swer stating who ordered tne car is | 
cane has been submitted to the jury),| Co, 191_T11, A, bO#, not prejudicial, where the fact of a ii 
llL—Cooke v, Orne, 37 Ill, 186; fo} Renorvation of objoctions,— | certain person dekh lap ede the car |} 
Pittman v, Gaty, 10 TI, +186, Where an expert accountant, on the | was not controverte tichmond vy. 
Tex,—Woosley v, MeMahan, 46 Tex, | taking of his deposition, produced Sundburg, U7 lows 265, 42 NW 184, 
62, corporate books then in his eustody, [coc] “Belief” for “opinion,'—'T os- 4 
Vi—Clark v, Wmployers My Aability tontified am to matters found therein, | timony by a subseribing witness to a ' 
Assur, Co,, 72 Vt, 4b8, 48 A 68 and made « (tabulation therefrom | will as to hfd “belief” as to the men- F 
fa] In Kiswama, objection i. ‘hoare | which was attached to his depomition, |1l capacity of the testator is ad- : 
aay cannot be made for the first time | all without objection, a stipulation | missible, where the deposition shows 
on the trial where the party has pare | 48 fo the reservation of objections that he used the word as synonymous 
ticipated in the taking of the de porte did not warrant the exclusion of the with ‘fopinion.” Tlughes v. Hughes, 
tion, Hill y, Condon, 14 Ala, $42, 70| deposition on trial upon the ground SL Ala, 619, { 
OB, that the books were not produced, {d] “I cannot remember” is a suf- ] 
96, Ala-Karpeles v, Clty lee De. | Columbia-Knickerbockor Trust Co, v, ficiently mpecifie anewer, Baalsa v. i 
livery Co,, 76 8 642; Moore v, Monroe a sah 247 Wed, 833, atewant 308 Ind, Mea! NP 403. 1 
Refrigerator Co,, 128 Ala, 621, 29 8 Lawrence | vy, Bulton, 19° Cal, n answer that the witness 
47, / asi: Great ne n ‘i MT Nw 41 door mot ry pee ped ead hig = hp 
Cail Madera may eh , aymond | Shumway, 2 », 2 , | ropate yy, ® good, uechler v, - 
oui reo 4 cri, ys 603, ey mene Woldagwer y, Atwood Stone Co., 34| son, 82 Tex, 638, 18 SW 817. 
lll,—Bird v. Thanhouser, 160 11.|8, D,.16, 159 NW 891; Woosley v. (!] BHesponsive to subsequent in- { 
A, Wy Dreiake v, Jones, ete, Co,, 133 | MeMahan, 46 Tex, 62, torrogatorye—A deposition will not : 
TL, A, 672. cS seer nan M Corns, ef Ala. HH Peereetelbe ts eg (oiet enaeooe 
_ : ” » Merwin v. Woeglish, 67 Conn, 662 "TONDO : ; 1 TOgD g 
tone ne oF ae 98 MRO CRG a AEE 19 A, ¢o3, ‘3 where it is responsive to a subse- 
Nev,—MeLeod vy, Sner, 168 P 666, 4 UU, The Peterhor, 19 7, Gas, | duent iInterrogatory in reply to which 
§. C.--ridger vy, Asheville, etc,, | No, 11,024, Mlatene, Prize Gnas, 468) the witness #tates that in his previ- 
Ry Co,, 25 8. Cc. 24; Metride v, Wilts,| [rey on. other grounds 6 Wall, 28, | 0Us answers he has already told all 
48 &B, es, L. 269, 67 AmD hbs, 18 ly, ed, 6644, that occurred, Houston, ete.,, R. Co, 
Tex,—Purnell vy. Gandy, 46. Tex, Miie-Mobile bia | Fah iad el Co, | ¥. Bell, (Civ, A.) 78 SW 566 [aff 97 
190; Marmhall, ete, n, Co, v. Petty,| ¥ Tust, 181 Ala. 486;| Tox, 71, 7b BW 484], 
(Cv, A,) 146 11055 Hovnnefield y, | Southern Home Bldg Ky Tore’ Asmoe, V, Incomp lotenoss as ground for re- 
Mayton, (Civ, a ) 49 AW 166, Riddle, 129 tra ti 8 647; Hughes Jogtion Gk deposition Heo Pliny gg aiere 
| Vv. PUB ee a, 6 - 
ali opinion Cf BY PO ee cay shay AViznCGreone ¥, Moreford, 12 Ariz, | jection of Wat ae see infra § pee 
deposition states an opinion upon a] 8b, 95 BP 106, ett -, Be De W Vv. y etouBtO ele. 
hypothetical case stated in the quene Colo--Marr v, Wetzel, & Colo, 2] Co, 22 ox. Ici, . 408, bb BW bak; 
tion goes to the competency of the WiteeButlor v, Wderhelmer, 66 Wa, Wortern Union ira: Go, v. Drake, 1 
evidences, and hence may be made on| 644, 47 8 23, Tax, Gly, A oohy a8 SW 682 
the trial, monnenes v, Mayton, (Tex, Ca» Mhockley v. Morgan, 103 Ga, [a] Tiinetrat n— Where tho wit- 
a A,) 89 AW 166, 29 MM 604, noses was asked, “Ie 1t not true that 
eda letng te Vv, senty fee Delivery ind.—Baale v, Stewart, 109 Ind, | you could not open the throttle of 
Gat LN ) 78 8 642 471, 9 NW 4085 Johnson v, Gephart, this large engine as quickly as the 
98, Ilinols Gent. Rh, Co, v, Poulls, | (A, S417 Nia 270, : old locomotive without ei ving a sud- 
194 TH, 67, 60 NI #890 [aff 02 V1, 1OWfia hee vy, Bundburg, 77) den jerk to the whole train?” and he 
A, 391) Town 266, 42 NW 184, wnnwered, “You; easier without sud- 
9, UU, &.—Columbla-Knickerbocker ‘MAne- Latonpinon vy, Chapin, 97] den Hip e the answer fairly conveyed 
Trust Co, v, Abbot, 247 Wed, #44, Mansa, re the information sought, and was not 


—Forehand ‘v, hile mewn N, Yor'Wanamaker v, Megraw, 168| #0 ovasive or trresponsive that the 
Micon’ Co, 196 Alan, 20g 70) ie 'N, v 126, 61 NiO 112 [rev 48 App. | deposition should have been sup- 
Misatanipel i Oo, dintth, rte: Div, 64, 62 NYE 602); Ttailway Pasa, pronsed, De Walt v. Houston, ete. 
Ala, G47, 44 47%; Gurtis Vv, Parker, Agaur, Co, ¥, Warner, 1 Phomps, & |. Co, 22 Tex, Cly. A, 403, 408, 5b 
146 Ala, ONT Ah & O08; Howell v.|C, nddenda 21 [rey on other grounds | SW 644, 

frewton Bank, 119 Ala, 92, 24 8 v4, 62 N, ¥, G61, 6. Burleson v. Hancock, 28 Tox, 
Liverpool, tc, Ina, Co, Vv. Wiley 10 ToxeKuechler v, Wilson, 42 Tex, | 41; Herbert v, Butterworth, 23 ‘Tox. 
Ala, 401, 17 8 O72) Hoylin Vv, Mahe, 658, 18 AW B17; Texan, ote, TR Co. 460; ostor Vv, Spear, 22 Tex, 226; | 


_-- 


For later OANGH, developments and changes in the law see cumulative Annotat fons, same title, page ‘and note y number, 
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interrogatory may state facts material to the is- 
sue? not elicited by previous particular interroga- 

But an answer to a general and final im- 
terrogatory should be excluded when such answer 
contains material and important testimony of a tact 
of whieh the opposite party was not put on notice, 
either by the question embraced in the particular 
interrogatory, or when taken in connection with 


tories,’ 


preceding interrogatories.” 
Objections, 


ave responsive.!! 


prior opportunity to object. 


swered,!® 
answer waives the objection.’ 


Graham vy, Stephens, 15 Tex, 88; Po- 
cos, eta, R, Co. v. Gray, (Tex. Civ, 
A.) 145 SW 728. 


HY Yarborough vy, Hood, 18 Ala, 

8 Perelval v, TWickey, 18 Johns, 
(N. Y,). 267, 9 AmD 210, 

9. Taylor v. Globe Refinery Co,, 
127 Ga. 188, 66 SH 292; White v. 
Jones, 106 Ga. 26, 81 SH 119. See 
also infra note 14 [a], 

fa] Bule applied.—A witnoss can. 


not properly refer to his answer to 
a preceding question and amplify tt 
by matters not responsive to such 
question and not referred to by any- 
thing in the. general interrogatory. 
Chinn v. Taylor, 64 Tex. 885, 

10. Greenman vy. O'Connor, 26 
Mich, 80, 

Heintz v, O'Donnell, 17 Tex, 
Civ. A. 21, 42 SW 797; Western Union 

Co. v. Drake, 14 Tex, Civ, Ac 
601, 88 SW 682, : 

12. Ala.——Mississipp! Lumber Co, 
v, Smith, 162 Ala, 687%, 44 S 476; 
Whilden v. Merchants’, ete, Nat, 
Bank, 64 Ala, 1, 88 AmR_ 1; Moore 
v. Robinson, 62 Ala, $687; Loutsville, 
ete,, R. Co, v. Brown, 66 Ala, 4113 
Grey v. Mobile Trade Co,, bb Ala, 887, 
28 AmR 729; Clement v. Cureton, 86 
Ala, 120; Park v. Wooten, 86 Ala, 
242; Wilkinson v. Moseley, 80 Ala. 
662; MeCreary v. Turk, 29 Ala, 244: 
Nelson vy, Iverson, 24 Ala, 9, 60 AmD 
442: FUlll v. Condon, 14 Ala. A. 332, 
70 S 208, ; 

Ul—Fiftth Ave. Library Soc ¥. 
Cavanaugh, 186 TH. A, 128, _ 

Towa.—Matthews v. J. Hy. Guers 
Drug Co, 110 Towa 281, 81 NW 464, 

Nebr.—Sioux City, ete, R. Co. v. 
Winlayson, 16 Nebr, 5678, 20 NW 860, 
49 AmR 724. , 

N. Y.—Commereial Bank v, Union 
Bank, 11_N, Y. 203. 

'Tex.—Gulf, etc, R. Co, v. Rich- 
ards, 88 Tex, 208, 18 SW 611; Wright 
v. Wren, 16 SW 996; Harris v. Nae 
tions, 79 Tex, 409, 15 SW 262; Parker 
v, Chancellor, 78 Tex, 624, 15 SW 157; 
Brown vy, Mitchell, 76 Tox. 9,12 SW 

vty 
(oe, | 


Trout (Civ. A.) 162 SW_ 1187; 


Pottery, ete, Co, v. Black, (Cly. A.) 
149 SW 4g? Benty. v.. Yoll, 62 Tox, 
Civ. A. 628, 188 SW_911; Henderson 


Where a witness, instead of answer- 
ing interrogatories as they are put, replies by in- 
troducing new and distinet facts not inquired about, 
either party may object that the answers are not 
responsive;'® but an objection for irresponsiveness 
is not available as to such parts of the answers as 
An objection that an answer is 
not responsive to the interrogatory must be taken 
before the trial,!* or at least belore the answer is 
read,’ unless it appears that there has been no 
An objection that 
the interrogatories have not been» fully answered 
must always be taken before the cause comes on 
for hearing’ One party cannot object that a ques- 
tion asked by the other party is not fully an- 
Failure to take any steps to compel an 
The objection must 
be made prior to the trial.’ Appearance and eross- 
examination without objeetion waive the point.” 


DEPOSLTIONS 


[§ 211] 
eral. 


Tex. Civ, A; 186, 128 SW 671; Kirby 
v. Blake, 58 Tox, Civ. A. 178, 115 
SW 674; Kaaok v. Stanton, 61. Tex, 
Civ. A. 496, 112 SW 702; Claflin, v. 
Harrington, 28. Tex. Civ. A, 346, 56 
SW 870; MeFarlane v. Howell, 16 
Tex, Civ, A. 246, 48 SW 8156; Missouri 


Pad. R. Co. Vv. Peay, 7 Tex. Civ. A, 
400, 26 SW T6S; International, ete, 
R. Co. v. Kuehn, 2 Tex, Civ.,A, 210, 


21 SW_58; Gulf, eta, R. Co. v. Shear- 
er, L Tex, Civ. A. 348, 21 SW 1388. 

[al General interrogatory. — (1) 
In the absence of any showing of 
aur ouee or of an application duly 
made to cross-examine the witness, 
objection cannot Sa an be 
made that the answer to the general 
intorrogatory was not within the 
scope of the specific interrogatories, 
Kelly v. Moore, 22 App. (D. C.) 9 
Catt 196 U. 8. 88 25 SCt 169, 49 L. 
ed. 8761. (3) Where pertinent ovi- 
dence is given in answer to. the 
reneral interrogatory, tf the adverse 
counsel desires to cross-examine the 
witness as to such evidence, he 
should apply to the court before the 
trial Commercial Bank v., Union 
Bank, U1 ra) BUG 

[hb] PRermitti uso by adverse 
Re ane the party taking a 
deposition did not use it but permits 
ted his adversary to read it in evi- 
dence, he could not then object that 
an answer to one of the interroga- 
tories was not rosponsive, Louis- 
ehh eta, R. Co. v. Brown, 66 Ala, 


13, Arollanes v. Arellanes, (Cal.) 
90 P 1059, 

14.) «Hill v. Condon, 14 Ala, A, 832, 
70 S 208, 

15. Aln—Croel v. Koith, 148 Ala. 
O38, 41 S 780; Standard Talking 
Mach. Co, v. D. O. Matthews Supply 
Co. 6 Ala, A. 188, 60 S, 481. 

Ga—Davis v, Central R, Co, 60 


Ga, 329, \ 
N—Fifth Ave, Library Soa. v 
Cavanaugh, 186 Tl. A. 128, 
La.Anderson v. Dinn, 17 Lia. 168, 


Nebr.—Woodworth v. Thompson, 
311, 62 NW. 460 


44 Nebr, ‘i 

N. Y.—Vilmar v, Schall, 61 N.Y, 
664 [aft 86 N. Y. Super, 67]; Sturm 
v. Atlantic Mut. Ins, Co., 88 N. Y. 
Super. 281. [aff 68 N, ¥.. 77]; Zell- 
werer v. Caffe, 12,N. Y. Super. 87; 
Francis v Ocean Ins: Co. 6 Gow 404 
faft 2 Wend, 64, 19 AmD 649]. 

N. C.—Jeffords v. Albemarle Wa- 
terworks, 1657 N. C. 10, 72 SBE 


yd, 


[§ 210] 4, Necessity of Full Examination, 
chancery the examination should be as exhaustive 
as the nature of the ease requires or will admit.2° 
Where a e¢ommission is taken oul ex parte, the’ 
party proeuring it may put such of the interroga- 
tories as he sees fit! and it has been held that the 
commissioner, in his diseretion, may deeline to ex- 
amine as to some of them.?? 
interrogatories is not fatal, but the court may send 
them baek to the commissioner with instructions 
to eomplete the examination,*8 
ground may be made for the first time on the 
trial’! If the commission is joint, all the interroga- 
tories must be propounded,®® and the witness may 
be examined on all parts of the ease, whether direct 
or in vebuttal26 
put, if a previous question is answered in a particu. 
lar way, and that question is not answered in the 
manner indicated by the terms of the interrogatory, 
such interrogatory should not be put, or if put the 
answer thereto should not be admitted.2* 
or general interrogatory must always be put,?’ but 
where counsel are present when the commission is 
oxeeuted and make no objection on this ground, the 
point is waived.?? 

5, Compelling Testimony—a. In Gen- 
A witness who refuses to testify or answer 
specifie questions may be compelled to do so by the 


[18 C.J.] 689 


In 


Failure to put all the 


Objection on this 


Where an interrogatory is to be 


The last 


Tex.—Lindsay v. 
626; Scott v. Delk, 14 Tex. 841; Chi- 
cago, ete, R. Co. v. Trout, (Civ. A) 
162 SW 1187. 

[a] After rule to show cause.— 
The objection that all the eross-in- 
terrogatories were not answered will 


Jaffray, 65 Tex. 


be too late after a rule to show 
cause, under the Louisiana aet of 


Mareh 20, 1889, § 17 No. 58, is made 
absolute. It should be made on the 
trial of the rule. Anderson v. Dinn, 


17 La, 168. 

16, Mowatt v. Graham, 1 Hdw. 
(N. Y.) 18; Henderson v. Louisiana, 
eta, Lumber Co., 61 Tex, Civ. A. 136, 
128 SW 671. 

17.. Bird sv. Halsy, 87 Fed, 671% 


Cassiday v. Terry, 69 W. Va. 672, 78 
So 278, 


18, Sturm v. Atlantic Mut. Ins, 
Co,, 68 N. Y. 77, [att 88 N. Y. Super, 
281]. 

19. Bird v. Halsy, 87 Fed. 671; 


Cassiday, ete., Co. v. Terry, 69 W. Va. 
572, 78 SH 278; Stalnaker v. Janes, 68 
W. Va._176, 69 SD 651., 
Remsen v, Remsen, 2 
. (N. ¥.) 496. 


Johns. 


21. Merrill v. Dawson, 17 F. Cas, 
No. 9,469, Hempst. 568 [aff 11 How 
8756, 18 L. ed. 736]; Cooper v. Hills 
Win Co.,, 60 App. Div. 304, 68 NYS 

22. Whitelocke v, Baker, 13 Ves. 
Jr. 611, 338 Reprint 886. 

23. Thibault v. Poulin, 22 Que. 
Super, 871, 56 Que. Pr. 189. 

a4 Millville Mut. M. & F. Ins, 
Co. v. Driscoll, 11 Can: 8) CG. 188. 

25. Dodge v. Israel, 7 F. Cas. No. 


8,962, 4 Wash. C. C. 323; Merrill v. 
Dawson, 17 F. Cas. No. 9,469, Hempst. 
668 fate 11 How 875, 18 L. ed. 786]; 
Winthrop v. Union Ins. Co,, 30 F. Cas. 
No. 17,901, 2 Wash. C. C. 7; Union 
Bank v. Torrey, 12 N. Y. Super. 626, 
2 AbbPr 269; Brown v. Kimball, 25 
Wend, (N. Y.) 259 [rev 19 Wend. 
487]; Hinkley v. Insurance Co., 4 
Pa, 470; Withers v. Gillespy, 7 Serg. 


© R. (Pa) 10. 

ac. Thurstin v. Luce, 61 Mich. 292, 
28 N 108. 

27. Selden v. Bank of Commerce, 


8 Minn, 166, 

38. Merrill v. Dawson, 17 F. Cas. 
No. 9,469, Hempst. 563 [aff 11 How. 
876, 18 Ll. ed. 786]; Kimball v. Da- 
vis, 19 Wend. (N. .) 487 [rev on 
other grounds 25 Wend. 269]; Hink- 
ley v. Insurance Co., 4 Pa, 470. 

29. Brown v. Kimball, 25 Wend, 
(N. Y.) 269 [rev 19 Wend. 437]. 
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court within whose jurisdiction the examination is 
Where the compulsion must be exer- 
cised by a court order, the officer certifies the wit- 
ness’ refusal to the court;*! but in a number of 
jurisdictions the officer himself may compel the wit- 
A court to which letters. roga- 
tory have been issued may compel a witness to tes- 
tify before the commissioner appointed thereunder,** 
but a court has no inherent power to compel a wit- 
ness to testify before a commissioner appointed by 
a eourt of another state to take depositions for use ~ 
in an action pending therein,** although such au- 
thority is sometimes conferred by statute.2° For an 
improper refusal to testify the witness may be heid 
in econtempt,?® or the depositions may be sup- 
In some jurisdictions interrogatories 
which a witness refuses to answer are taken as con- 
fessed;°* and under the practice in some states the 
pleadings of a party may be stricken for refusal 


pending.*° 


ness to answer.? 


pressed.37 


30. U. S.—Butte, etc., Min. Co. v. 
Montana Ore Purchasing Co. 139 
Fed. $43; In re Allis, 44 Fed. 216, 

Cal.—Burns ev. San Francisco 
Super. Ct., 140 Cal. 1, 73 P 597 [overr 
Lezinsky v. Contra Costa County 
Super. Ct., 72 Cal. 510, 14 P 104]; 
Wissman y. Cabaniss, 34 Cal. A. 487, 


168 P 150; Scott v. Shields, 8 Cal. A., 


12, 96 P 385. 
Hil.—Schmidt v. Cooper, 195 Ill. A. 
oa faire (294. FN 243.318) NE 
Ind.—Lupton v. Coffel, 47 Ind. A. 
446, 94 NE 799. 
Iowa.-+Finn v. Winneshiek Dist. 
Ct., 145 Iowa 157, 123 NW 1066. 
La.—Bernard vy. Guidry, 109 La. 
451, 33 S 558. 
gor H.—State v. Ingerson, 62 N. H. 


7. 

N. Y.—Matter of Kip, 1 Paige 601. 
Pa.—McKenzie’s Case, 2 Pars. Eq. 
Cas. 227, 2 PaLJR 343. 

Eng.—Courtnay v. Hoskins, 2 Russ. 
ae 3 EngCh 253, 38. Reprint 

[a] In federal courts.—(1) Where 
the depositions are taken in a dis- 
trict other than that in which the 
action is pending, the court of such 
district may compel a witness to give 
his testimony. In re Robert Gair 
Co., 196 Fed. 492, 116 CCA 57; Butte, 
ete., Min. Co. v. Montana Ore, Pur- 
chasing Co., 139 Fed. 843; In re Allis, 
44 Fed. 216. Contra In re Kingsley, 
185 Fed. 1005. (2) But such prac- 
tice does not obtain where no com- 
mission has issued, as where the dep- 
ositions are taken by consent. In re 
Robert Gair Co., supra. 

Contempt see supra §§ 203-206. 

31. Ind—Lupton v. Coffel, 47 Ind. 
A. 446, 94 NE 1799; Citizens’ Nat. 
Bank v. Alexander, 34 Ind. A. 596, 73 
NE 279. 

Mass.—Chicago First Nat. Bank 
v. Graham, 175 Mass. 179, 55 NE 991 
(where it was held that under a com- 
mission from another state the com- 
missioner and not the party must 
make the application). 

Pa.—Neilson’s App., 230 Pa. 540, 
79 A 709 (under commission from 
another state). c 
a v. Allen, 43 U. C. Q. B. 


See also Van Dyke v. Doughty, 
174 Mich. 351, 140 NW 627 (where a 
petition by the commissioner under 
letters rogatory was entertained). 

382. Ex p. Brockman, 233 Mo. 135, 
134 SW 977; Ex p. Gfeller, 178 Mo. 
248, 77 SW 552; Ex p. Munford, 57 
Mo. 603; State v. Dickman, 175 Mo. A. 
543, 157 SW 1012; Ex p. Alexander, 
163 Mo. A. 615, 147 SW 521; State v. 
Theisen, (Mo. A.) 142 SW 1088; Ex 
p. Canada, 151 Mo. A. 704, 132 SW 
754; Ola Line Bankers’ L. Ins. Co. v. 
Witt, 92 Nebr. 743, 139 NW 641; De 
Camp _v. Archibald, 50 Oh. St. 618, 
35 NE 1056, 40 AmSR 692; Matter 
of Nushuler, 4 Oh. Dec. (Reprint) 


DEPOSITIONS 


also waive it.*® 


is a resident of 


299, ClevLRep 249, 3 CincLBul 739; 
In re Jenckes, 6 R. I. 18. 

fa] Where the commission has 
not been received by the officer, al- 
though it has been issued, he can- 
a act. In re Nitsche, 14 Mo. A. 


[b] Where case is adjourned.—An 
order made by a commissioner before 
adjournment to compel a witness to 
testify is valid, although the com- 
missioner cannot proceed to take the 
deposition of the witness without a 
new notice therefor. State v. Thei- 
sen, (Mo. A.) 142 SW 1088. 

Power to compel attendance see 
supra § 195. 

Power to punish for contempt see 
supra § 204. 

33. Van Dyke v. Doughty, 174 
Mich. 351, 140 NW 627; Bliss v. Mil- 
holland, 10 Pa. Dist. 201, 26 Pa. Co. 
129; Robb’s|, Pet.,. 1° Pa..Dist. (368, 
11 Pa. Co. 298; McKenzie’s Case, 2 
Pars. Eq. Cas. 227, 1 PaLJR 356, 2 
PaLJ 343. 

Letters rogatory see supra § 137. 

34 Ex p Rucker, 108 Ala. 245, 19 
Matter of Dittman, 65 App. 
Div. 343, 72 NYS 886; Matter of 
U. S. Pipe Line Co., 16 App. Div. 188, 
44 NYS 713; Matter of Bushnell, 19 
Misc. 307, 44 NYS 257; Simpler’s Pet., 
10 Pa. Dist. 141, 25 Pa. Co. 81; Kotz 
v. Hilenberger, 9 Pa. Co. 340. Com- 
pare Robb’s Pet., 1 Pa. Dist. 367, 11 
Pa. Co. 298; Mencke v. Strause, 17 
Phila. (Pa.) 104 (in both of which 
the court compelled attendance be- 
fore a commissioner acting under a 
foreign commission). 

5 ae eres of witnesses see supra 
5. 

Contempt see infra §§ 203-206. 

35. Chicago First Nat. Bank vy. 
Graham, 175 Mass. 179, 55 NE 991; 
Matter of Dittman, 65 App. Div. 343, 
72 NYS 886; Bliss v. Milholland, 10 
Pa, Dist. '201,> 26.,Pa. Co, 129.;) 

[a] The application (1) to compel 
a witness to testify under a commis- 
sion from another state may be made 
by the commissioner. Neilson’s App., 
230 Pa. 540, 79 A 709. (2) In Massa- 
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to give his deposition °° where such party is a non- 
resident of the state.*? 
penalties for refusal to answer is not rendered 
wholly inoperative by the illegality or impossibil- 
ity of enforcement of one.*t A witness may appeal 
from an order directing him to answer.*? 

[§ 212] b. Excuses. 
refusal to testify usually comes into question in 
proceedings for contempt.** 
the privilege not to incriminate himself,** but may 


A statute providing two 


The matter of excuses for 
A witness may claim 


Where the foreign court has de- 


cided otherwise, a witness named in letters rogatory 
is not excused from testifying on the ground that 
they were improperly issued,*® or that the testimony 
sought is not relevant.*? 
at the appointed time in obedience to notice may 
not object to being examined on the ground that 
the notice was too short,** nor on the ground that he 


A witness who attends 


the county in which the action is 


given to the court to compel the wit- 
ness to testify. Matter of Dittman, 
65 App. Div. 348, 72 NYS 886. 

36. See supra §§ 203-206. 

87. See infra § 324. 

38. Toomer v. Righton, 22 8S. C. 
L. 268; Lyon v. Files, 50 Tex. Civ. A. 
630, 110 SW 999; Johnson vy. State, 54 
Tex. Cr. 113, 111 SW 743. 

[a] Impertinent interrogatories 
are not confessed by failure to an- 
swer them. Barnard v. Blum, 69 
Tex. 608, 7 SW 98. 

{b] Evasive answers do not con- 
stitute a confession where the inter- 
rogatory does not distinctly embody 
the facts sought to be proved. 
Church v. Waggoner, 78 Tex. 200, 14 
SW 581. 

[ec] Refusal under mistake of 
right.—Where a party refuses to an- 
swer under a mistake as to his 
rights and not contumaciously, the 
interrogatory should not be taken as 
confessed if he offers to answer it at 
the trial. Bounds v. Little, 75 Tex. 
316, 12 SW 1109; Texas, ‘etce., R. Co. 
v. Winder, (Tex. Civ. A.) 31 SW 715; 
Rushing v. Willis, (Tex. Civ. A.) 28 
SW 921. 

39. Lupton v. Coffel, 47 Ind. A. 
446, 94 NE 799; Citizens’ Nat. Bank v. 
Alexander, 34 Ind. A. 596, 73 NE 279; 
Fobcrscr v. Kilborn, (Nev.) 165 P 
20. 

[a] Necessity of court order to 
answer.—Where plaintiff in giving 
his deposition refused under advice 
of his counsel to answer certain ques- 
tions until the court had ruled that 
they should and must be answered, 
his refusal was not contumacious, 
nor was he a recalcitrant witness, 
and it was error, before ruling that 
the questions must be answered, to 
strike his complaint. Roberson v. 
Kilborn, (Nev.)' 165 P 220. 

40. Cumberland Tel., ete. Co. v. 
State, 98 Miss. 159, 538 S 489; Miles v. 
Armour, 239 Mo. 4388, 144 SW 424. 

41. Miles v. Armour, 239 Mo. 438, 
144 SW 424. 

42. International Coal Min. Co. v. 
Pennsylvania, R. Co., 214 Pa. 469, 63 


chusetts, an application to compel a] A ggo0 


witness to answer interrogatories at- 
tached to a commission from another 
state must be made by the commis- 
sioner and not by a party-to the ac- 
tion. Chicago First Nat. Bank _ v. 
ene 175.. Mass. 179, -65 °° NE 


91. 

[b] In New York.—(1) Prior to 
1899, Code Civ. Proc. §§ 914, 915 did 
not authorize the court to compel a 
witness, who had appeared before the 
commissioner pursuant to its order, 
to testify, that power being vested in 
the commissioner. In re Searles, 155 
N. Y. 333, 49 NE 938 [rev 22 App. 
Div. 140, 48 NYS.60, and reh den 155 
NY 698 mem, 50 NE 1122 mem]. (2) 
By the amendment of 1899 to Code 
Civ. Proc. §§ 914, 915, authority was 


43. See supra § 203. 

44. Carey v. Donohue, 209 Fed. 
328; Buckeye Powder Co. v. Hazard 
Powder Co., 205 Fed. 827. 

45. Buckeye Powder Co. v. Hazard 
Powder Co., 205 Fed. 827 (holding 
that prior testimony admitting the 
matter in question constituted a 
waiver). 

46. McKenzie’s Case, 2 Pars. Eq. 
Cas. ..227, 1° PaLJIR*® '356;/o 2% PalTd 


47. McKenzie’s Case, 2 Pars. Eq. 
ey 227, 1° PaLJR 356, 2 PaLJd 
43. 
betameh ra generally see supra § 


48. Re North Wheal Exmouth Min. 
Co., 31 Beav. 628, 54 Reprint 1283. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 212-217] 


pending, does not intend to depart, is in good health, 
and intends to be present at the trial.4 It has been 
held that a witness cannot refuse to sign his deposi- 
tion on the ground that some of his testimony is in- 
correct by reason of the fact that he misunderstood 
questions or because of lack of sufficient informa- 
tion;°° but he may properly refuse to sign where the 
deposition as written is inaccurate, provided he is 
willing to sign when the errors have been corrected.*? 

[§ 213] 6. Examination Confined to Interroga- 
tories. As a general rule, where the deposition is 
taken on written imterrogatories, the examination 
must be restricted to the interrogatories,°” unless 
the commission authorizes additional examination,®* 
or unless the parties agree thereto.°+ A slight de- 
parture from the interrogatories may be imma- 
terial.°° Where one party elects to make an oral 
cross-examination the other party may be permit- 
ted to withdraw his direct interrogatories and exam- 
ine the witness orally.°® 

[} 214] 7. Adoption of Former Statements or 
Depositions. It has been held fatal to allow the wit- 
ness to give his deposition by merely adopting a 
previous ex parte certificate >” or affidavit > made 
by him concerning the matter in question; nor 
should the witness be allowed to adopt answers made 
by him in other suits ®® or prior depositions in the 


49. Shaw v. Ohio Edison Installa- 
tion Co., 9 Oh. Dec. (Reprint) 809, 17 
CincLBul 274 [disappr. Ex p. Lang- 
ford,.9 Oh. Dee. Reprint 597, 15 Cinc 
LBul 267]; Matter of Nushuler, 4 Oh. 
Dee. (Reprint) 209, 1 ClevLRep 249, 
3 CincLBul 739. 


DEPOSITIONS 


foreign tribunal in the presence of 
the commissioners may be read. Win- 
throp v. Union Ins. Shee 30 F. Cas. No. 
17,901, 2 Wash. C. 

54. Hickman v. iickman, 1 Del. 
ho 133; Stagg v. Pomroy, 3 La. Ann. 


[18C.J.] 691 


same suit.°° But the attention of the witness may 
be called to answers made in another proceeding 
and he may be permitted to testify as to their 
correctness,*4 and it has been held that a former 
deposition may be literally adopted, such a proceed- 
ing being deemed to be merely a matter of refresh- 
ing the memory,*” caution being necessary, however, 
in allowing such a practice.®* 

[§ 215] 8. Prior Information by Witness. The 
deposition is not invalidated by the fact that before 
testifying the witness was furnished with or read 
the interrogatories and cross-interrogatories in ad- 
vance of his examination, where no attempt was 
made or influence brought to bear on him to affect 
his testimony, and the party complaining has not 
been prejudiced.®¢ 

[§ 216] 9. Preparation in Advance. Although 
depositions or answers prepared by the witness in 
advance of the examination and adopted by the 
officer have been received,®* the general rule is that 
such depositions are not admissible,®¢ 

[§ 217] 10. Influence of Party or Counsel—a. 
In General. Counsel should not undertake to settle 
the matter of relevancy of testimony,’ and persist- 
ence in this regard may be fatal to the validity of 
the deposition.®® But in proper cases counsel may 
instruct the witness not to answer.*® 


65. Clement v. Hadlock, 13 N. H. 
185; Missouri, ete., R. Co. v. Denton, 
29 Tex. Civ. A. 284, 68 SW 336. 

[a] Witmess not influenced.—A 
deposition is not objectionable, al- 
though the body of it was drawn up 
by the witness before his examina- 


50. In re Samuels, 213 Fed. 447, ee Crawford v. Kline, 74 N. J. L.| tion, if there is no other reason to 
131 CCA 1 203, 65 A 441. suppose undue influence. Clement y, 
51. In re Hafer, 65 Oh. St. 170, 56. Edison Electric Co. vy. Westing- | Hadlock, 13 N. H. 185. 
61 NE ibe house, 138 Fed. 460. 66. U. S.—Edmondson vy. Barrell, 
52. . S—Norma Min. Co. v. Mac- 57. Richardson vy. Golden, nee F.|8 F. Cas. No. 4,284, 2 Cranch G CG. 
kay, oa Fed. 640, 154 CCA 398; The]|Cas, No. 11,782, 3 Wash, C. C. 109. 228; U._S.' v. Smith, 27 F. Cas. No. 
Peterhoff,» 19 .F. Cas. No. 11,024, 58. Daugharty v. Drawdy, ist Ga, 16,332, Brunn. Coll. Cas. 82, 4 Day 
Blatchf. Prize Cas. 463 [rev on other| 650, 68 SE 472; Clement v. Hadlock, | (Conn.) 121; Vasse v. Smith, 28 F. 
grounds.5 Wall. 28, 18 L. ed. 564). 13 N. H. 185. Cas. No. 16,896, 2 Cranch C. C. 31 
Del.—Hickman v. Hickman, 1 Del. 59. Hull v. Alexander, 26 Iowa/|[rev on other grounds 6 Cranch 226, 


Ch. 133. 
Panes Wg ers id v. Pomroy, 3 La. Ann. 


Md.—Maryland Ins. Co. v. Bossiere, 
9 Gill & J. 121. 
instar ae v. Dowdle, 1 Yeates 


Can.—Millville Mut. M. al ae Ins. 
Co. v. Driscoll, 11 Can. S. C. 

Man.—Gendron v. Manitoba ‘Willing 
Co., 7 Man. 484. 

[al Bill to perpetuate.—Complain- 
ant is confined to the matters alleged 
in his bill to perpetuate testimony 
and to the interrogatories annexed 


oe Hickman y. Hickman, 1 Del. 
. oo. 
[b] Waiver of objection.—Objec- 


tion to an examination beyond the 
matters alleged in a bill to perpetu- 
ate testimony and the interrogatories 
is waived by defendant’s joining in 
the commission and filing cross-in- 
terrogatories. Hickman v. Hickman, 1 
Del. Ch. 133. 

[ec] A prize commissioner is limit- 
ed to putting the standing interroga- 
tories or those specially framed by 
the court. The Peterhoff, 19. F. Cas. 
No. 11,024, Blatchf. Prize Cas. 463 
[rev on other grounds 5 Wall. 28, 18 
L. ed. 5641. 

53. Williamson v. Page, 1 C. B. 
464, 50 ECL 464, 135 Reprint 621. 

[a] Additional questions by agent. 
—A commission authorizing addition- 
al questions by the commissioners, 
when it should appear to them to be 
necessary and proper, confers no au- 
thority on the agent of one of the 
parties to put such questions. Wil- 
liamson v. Page, 1 C. B. 464, 3 D. & L. 
14, 50 ECL 464, 135 Reprint 621. 

[b] Questions by foreign tribunal. 


—Where the local authorities refuse | 


to permit the execution of a commis- 
sion on interrogatories, a deposition 
taken on questions propounded by a 


ey 


569; Bonnie v. Perry, 117 Ky. 459, 78 
SW 208, 25 KyL 1560; Stevenson v. 
Myers, 1 Harr. & J. (Md.) 102; Knox 
yv. Strader, 1 Oh. Dec. (Reprint) 84, 2 
WestLJ 69. 

{a] Illustration.—In a suit by a 
trustee in bankruptcy to set aside 
a transfer made by the bankrupt, it 
was error to admit in evidence as 
part of a deposition of the bankrupt 
a copy of his testimony previously 
given before the referee, which he 
admitted to be true, and said that he 
adopted as part of his deposition. 
Bonnie v. Perry, 117 Ky. 459, 78 SW 
208, 25 Kyl 1560. 

€0. Dana v. Underwood, 19 Pick. 
(Mass.) 99. 

61. Bixby v. Carskaddon, 63 Iowa 
164, 18 NW 875. 

62. Samuel v. Hostetter, 118 Fed. 
257, 55 CCA 111; Robinson v. Hutch- 
inson, 31 Vt: 443. 
racemes memory see 

0 


63. Underhill v. Van Cortlandt, 2 
Johns. Ch. (N. Y.) 339 [rev on other 
grounds 17 Johns. 405]. 

[a] Second examination.—If a 
witness is examined a second time 
by the same party to correct a mis- 
take in his answers to the former in- 
terrogatories, it is not improper to 
furnish the witness with a copy of 
his former answers. Heard v. Mc- 
Kee, 26 Ga. 332. 

64. U. S—wWarner v. Daniels, 29 
F. Cas. No. 17,181, 1 Woodb. & M. 
90; Western Div. R. Co. v. Drew, 29 
F. Cas. No. 17,434, 3 Woods 691 [aff 
103 U. S. 118, 26 L. eds 327]. 

Ala.—Goodrich vy. Goodrich, 44 Ala. 

0 


infra § 


70. 
Me.—Amee v. Wilson, 22 Me. 116. 
N. Y.—Butler v. Flanders, 44 N. Y. 
Super. 531, 56 HowPr 312. 
Wis.—Allen v. Seyfried, 43 Wis. 
414. 


3 L. ed. 207]. 
Ala.—Dreyspring v. Loeb, 119 Ala. 
282, 24 S 734. 
tegen Paeeett v. Tallman, 8 Conn. 
- N. H.—Foster v. Foster, 20 N. H. 
Pek Clement v. Hadlock, 13 N. H. 
5 


N. Y.—Underhill v. Van Cortlandt, 
2 Johns. Ch. 3839 [rev on other 
grounds 17 Johns. 405]. 

Pa.—McEntire v. Henderson, 1 Pa. 
ine Carmalt v. Post, 8 Watts 406. 

Tex.—Greening v. Keel, 84 Tex. 
326, 19 SW 435. 

Wis.—Fisk v. Tank, 12 Wis. 276, 78 
AmD 737. 

[a] Adopting prepared answers.— 
A deposition consisting of answers, 
not made from the witness’ own rec- 
ollection, but made by reading anr 
swers prepared beforehand, should 
be suppressed. Dreyspring v. Loeb, 
119 Ala. 282, 24 S 734. 

67. Kirkpatrick v. McBride, 232 
Fed. 859, 147 CCA 53 [aff 207 Fed. 
893]; Buckeye Powder Co. v. Haz- 
ard Powder Co., 205 Fed. 827; Thom- 
son-Houston Plectric Co. y. Jeffrey 
Mfg. Co., 83 Fed. 614. 

68. Kirkpatrick v. McBride, 232 
Fed. 859, 147 CCA 53 [aff 207 Fed. 
893]; Buckeye Powder Co. v. Hazard 
Powder Co., 205 Fed. 827; Thomson- 
Houston Electric Co, v. Jeffrey Mfg. 
Co., 83 Fed. 614. 

Abbott v. Pearson; 130 Mass. 
Anderson v. Cummings, 12 Pa. 
Dist. 65, 27 Pa..Co. 99. 

[a] Tllustrations.— (1) Counsel 
may instruct the party whose depo- 
sition is being taken not to answer, 
where the proceeding amounts to 
cross-examination by plaintiff before 
he has filed his statement and is in 
the nature of a fishing expedition. 
Anderson v. Cummings, 12 Pa. Dist. 
65, 27 Pa. Co. 99. (2) Where a witness 


692 [18C. J.] 

[§ 218] b. Consultation with Counsel. 
ness may consult with counsel openly and in the 
presence of the officers,“° but not privately so as to 
procure aid in framing his answers.” It has been 
held, however, that a private consultation will not 
vitiate the deposition, but is a circumstance that 
goes to the credibility of the witness.” 

[§ 219] c¢. Suggestion or Preparation of An- 
swers. The suggestion to the witness or the prep- 
aration for his use by the party or his counsel of 
answers to the questions or interrogatories is highly 
objectionable,7* and according to some authorities 
will invalidate the deposition.’* But the deposition 
will not necessarily be invalidated by acts of coun- 
sel or party more or less in the nature of suggestion 
and preparation, where the witness is not influenced 
and his deposition is essentially his own.7> Explana- 
tion of interrogatories must be made by the com- 
missioner when necessary,’® and the witness may 
properly inquire of the officer as to the manner in 
which a question should: be answered, as distin- 
guished from what the answer should be.77 

[§ 220] 11. 
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[§§ 218-221 


A wit- | Written statements as to which the witness is inter- 


rogated should be exhibited to him,’® and to refresh 
his memory or to enable him to testify accurately 
he may refer to books, papers, or memoranda not in 
evidence;7® but he will not be permitted to make 
abstracts from books of account of the adverse 
party and have them verified by the officer,®® nor 
merely to testify that memoranda previously made 
by him are correct and thus incorporate them as a 
part of the deposition,®! nor to collect his deposition 


-entirely from memoranda without any independent 


recollection of the facts.8? Nor can he be examined 
with respect to papers or instruments not referred 
to in the notice or interrogatories, or as to which 
there is no opportunity to cross-examine.®? 

[§ 221] 12, Cross-Examination—a. In General. 
Except where ex parte depositions are allowed,%4 
or where the right has been waived,®° or where the 
party taking the depositions fails to appear and 
open the examination,*® the adverse party is entitled 
to an opportunity to cross-examine the witnesses and 
to have an answer to his material questions or ecross- 


Reference to Books or Papers. | interrogatories,*’ although he was not made a party 


upon advice of counsel refuses to tes- 
tify, the fact that the same counsel 
two years befcre acted as counsel 
for defendant is insufficient to jus- 
tify the inference that defendant 
through counsel is tampering with 
the witness. Abbott v. Pearson, 130 


Mass. 191. 

70. Stewart v. Turner, 3 Edw. 
(CN. Y.) 458. 

71. Stewart v. Turner, 3 Hdw. 
(N. Y.) 458. 

72. New Jersey Express Co. v. 
Nichols, 33 N. J. L. 434, 97 AmD 


722 [rev 32 N. J. L. 166]. 

73. Dawson v. Poston, 28 Fed. he 
Western Div. R. Co. v. Drew, 29 F. 
Cas. No. 17,434, 3 Woods 691 [aff 103 
UArS Ass 26 L. ed. 3271; In _re El- 
dridge, 82 N. Y. 161, 37 AmR 558; 
Commercial Bank v. Union Bank, 11 
N. Y. 203 [aff 19 Barb. 391]; Graham 
v. Carleton, 9 NYS 392; Pratt v. Bat- 
tles, 34 Vt. 391; Wright v. Wilkin, 4 
Jur. N. S. 804. 

[a] Exhibiting document. — Al- 
though not contempt, it is highly im- 
- proper for a solicitor in the cause 


to exhibit to a witness under exami-| 


nation “a2 document touching which 
the examination is taking place. 
Wright v. Wilkin, 4 Jur. N. S. pion 
74. U. S.—Western Div., ete. R. 
Co. v. Drew, 29 F. Cas. No. 17, 434, 3 
ern 691 [aft 103 U. S. 118, 26 L. ed. 
ry cameras ad v. Fellowes, 5 Mass. 


N. H.—Clement v. Hadlock, 13 N. H, 
185. 

N. Y.—Matter of Eldridge, 82 N. Y. 
161, 37 AmR 558; Stewart v. Turner, 
3 Haw. 458. 

-Pa.—Summers v. McKim, 12 Serg. 
& R. 405. 

Tex.—Rice v. Ward, 93 Tex. 532, 56 
SW 747 [rev (Civ. A.) 54 SW 3181; 
Phoenix Assur. Co, v. Freedmang i9 
SW 1010; Greening v. Keel, 
326, 19 Sw 435; Avocato v. Dell’Ara, 
(Civ. A.) 57 SW 296. 

75. Warner v. Daniels, 29 F. Cas. 
No. 17,181, 1 Woodb. & M. 90; Nutter 
v. Ricketts, 6 Iowa 92; Commercial 
Bank v. Union Bank, 11 N. Y. 203 [aff 
19 Barb. 391]; Michel v. Colegrove, 19 
NYS 716, 22 NYCivProc 297, 304; Da 
Moth v. Hillsboro Independent School 
Dist, 1.CGrex, .Civs AS). 186 Sw 4sie 
Gulf, ete., R. Co. v. Luther, 40 Tex. 
Civ. A. 517, 90 SW 44. 

fa] MTllustrations.—(1) Where the 
witnesses had read the ,interrogato- 
ries and cross-interrogatories prior to 
the examination and talked about 
them with one another, and with 
their solicitor and others, and some 
of them had prepared written an- 
swers thereto, but such written an- 


swers were not used in taking the! Md. 678, 81 A 695. 


84 Tex. 


depositions, and they testified that 
their replies were not given by the 
advice or dictation of any one, the 
depositions were admissible and their 
value was not affected. Moore v. 
Robertson, 17 NYS 554. (2) ‘The 
fact that the attorney of the party 
was with the witness for three or 
four days and drank with him, and 
endeavored “to post him up in regard 
to the case,’ it not appearing that 
the witness was influenced thereby, 
will not exclude the eight pe Nut- 
ter v. Ricketts, 6 Iowa 

sae Bell v. Bell, 9 WhiyNC (Pa.) 


77. Shannon v. Marchbanks, 35 
Tex. Civ. A. 615, 80 SW 860. 

78. Nelson vy. Chicago, ete., R. Co., 
38 Towa 564. 

Exhibits see infra §§ 236, 237. 

79. Dreyspring v. Loeb, 119 Ala. 
282, 24 S 734; Du Bois City First Nat. 
Bank vy. Williamsport First Nat. 
Bank, 114 Pa. 1, 6 A 366; Southern 
Bldg., ete., Assoc. v. Pennsylvania 
Bi ping: Co., 23 Pa. Super. 88. 

{a] Books in custodia legis.—A 
witness may refresh his recollection 
from books in the custody of a Unit- 
ed States court. Southern Bldg., etc., 
Assoc. v. Pennsylvania F. Ins. Co., 23 
Pa. Super. 88. 

80. Savage v. Birckhead, 20 Pick. 
(Mass.) 167. 

fa] Necessity of introducing 
books.—If the books may be used at 
all, the adverse party is entitled to 
the penefit of having the whole con- 
tents of them introduced, so far as 


pertinent to the same subject. Sav- 
age v. Birckhead, 20 Pick. (Mass. ) 
167. 

81. Matter of Tifft, 115 App. Div. 
915, 101 NYS 1072. 

82. Bowman v. Sanborn, 25 N. H. 
87. 

83. Smith v. Ellison, 6 Colo. A. 


207, 40 P 502; Floyd v. Mintsey, 41 
S.C, f. £8l 

[a] ‘Where the paper is not denied 
by the adverse party, a deposition 
will not be rejected because it is ex- 
hibited to the witness and annexed 
by him to his deposition, although it 
was not referred to in the notice or 
in the interrogatories. Smith v. Cas- 
tles, 1 re eee dae 

84. ee supra 

85. U. S.—Bird v. Halsy, 87 Fed. 
671: Gass v. Stinson, 10 F. Cas. _No. 
5.262, 3 Sumn. 98; Ketland_v. Bis- 
sett, 14 F. Cas. No. 1,742, 1 Wash. 
(GF a8 144, 

C.—Kelly v. Moore, 22 Ap 9 

fate 196 U.S. 38, 25 SCt 169, 49 L ed. 


6 
Teale ona v. Saperstein, 115 


Mass.—Dole_ v. Wooldredge, 142 
Mass. 161, 7 NE 

Oh.—Rider_ v. Smith, 3 Oh. Dec. 
(Reprint) 347. 

W. Va.—Cassiday Fork Boom, etc., 
Co. v. Terry, 69 W. Va. 572, 73 SH 
278; Stalnaker v. Janes, 68 W. Va. 
176, 69 SE 651. 

[al Failure to submit cross-in- 
terrogatories waives the right to 
cross-examine. Gass v. Stinson, 10 
F. Cas. No. 5,262, 3 Sumn. 98; Ket- 
land v. Bissett, 14 F. Cas. No. 7,742, 
1 Wash. C. C. 144; Kelly v. Moore, 
22 App. (D. C.) 9 [aff 196 U. S. 38, 
25 SCt 169, 49 L, ed. 376]; Rider v. 
Smith, 3 Oh. Dee. (Reprint) 347; 
Cazenove v. Vaughan, 1 Moore & §S. 4. 

b] Remand for cross-examina- 
tion.—_ Where ‘the party appears and 
demands a right to cross-examine 
and the court upon a refusal re- 
mands the deposition to permit such 
cross-examination, an appearance 
thereafter and cross-examination of 
the witness taken with the original 
appearance and demand waives any 
possible objection to the admissibil- 
ity of the deposition as a _ whole. 
Goodman vy. Saperstein, 115 Md. 678, 
81 A 695. 

[ec] Objection to the answer to a 
general interrogatory on the ground 
of lack of opportunity to cross-exam- 
ine will be overruled where the ob- 
jecting party does mote cm ee 
prise. Kelly v. Moor 
(Di.G.). 9 (aft 196 U.S. 38, "25 *Sct ARS. 
49 L. ed. 376]. 

86. Hosch Lumber Co. v. Weeks, 
123 Ga. 336, 51°SH 439. 

87. U. S—The Jacob Brandow, 33 
Fed. 160; Gilpins v. Consequa, 10 F. 
Cas. No. 5,452, Pet. C. C. 85, 3 Wash. 
Cc. C. 184; Bird v. Halsy, 87 Fed. 
671; The Jacob Brandow, 33 Fed. 160. 

Ala.—Barfield v. South Highland 
Infirmary, 191 Ala. 553, 68 S_ 30; 
Mobile Electric Lighting Co. v. Rust, 
131 Ala. 484, 31 S 486; Payne v, Long, 
121 Ala, 385,/25 S 780. 

Ark.—Carpenter v. State, 58 Ark. 
233, 24 SW 247. 

Del.—Stille v. Layton, 2 Del. 149. 

D. C.—Munster v. Ashworth, 29 
App. 84. 

Iowa.—Carpenter v. Modern Wood- 
men of America, 160 Iowa 602, 142 
NW 411. 

Ky.—Ewell v. Tye, 76 SW 875, 25 
KyL 976; West v. Dowling, 4 Ky. 
Op. 414. 

La.—Union Iron, etc., Co. v. Sonne- 
field, 113 La. 436, 37 3’ 20; Le Baron 
vy. Dupont, 11 La. Ann. 140; Kyle v. 
Van Bibber, 7 La. Ann. 

Md.—Clary v. Grimes, ie Gill & J. 
31. 


For later cases, developments and changes in 


the law see cumulative Annotations, same title, page and note number, 


§ 221] 


to the suit until after the deposition was taken.’$ 
And where the right to cross-examine the witness 
has been lost through his misconduct,®® or through 
the fault or omission of the party on whose behalf 
he is examined,®® or other like cause,®t the deposi- 
tion will not be admitted. But if the adverse party 
by his own voluntary act or neglect has renounced 
the power and privilege of examination, the fact that 
there was no cross-examination furnishes no ground 
for the exclusion of the depositions.°? 
vener will not be heard to object to depositions al- 


Miss.—Weil v. Wittjen, 116 Miss. 
514, 77 S 308. 
get SEER v. Weigel, 27 Mo. 

N. J.—Flavell v. Flavell, 20 N. J. 
Eq. 211 [aff 22 N. J. Eq. 599]. 

N. Y.—Sturm v. Atlantic Mut. Ins. 
Co., 63.N. Y. 77 [aff 38 N. Y. Super. 
281]; Bowen v. Havana Electric R. 
Co., 146 App. Div. 672, 131 NYS 536; 
Calhgun vy. Commonwealth Trust Co 
124 App. Div. 633, 109 NYS 77 (al- 
though not ground specified in _stat- 
ute); Irving v. London Royal Exch. 
Assur. Co., 122 App. Div. 56, 107 NYS 
83; Hewlett v. Wood, 7 Hun 227; 
Courtney v. McArdle, 102 Mise. 9, 
168 NYS 110 [rev on other grounds 
171 NYS 1082 mem]; Brown v. Kim- 
ball, 25 Wend. 259 [rev 19 Wend. 
437]; Bogert v. Bogert, 2 Edw. 399. 

Pa.—Bigoney v. Stewart, 68 Pa. 
318; Pringle v. Pringle, 59 Pa. 281; 
Stonebreaker v. Short, 8 Pa. 155. 

S. C—Little v. Brock, 91 S. C. 549, 
75 SE i176. 


Tenn.—Blair v. State Bank, 11 
Humphr. 84. 
Tex.—New York, ete, R. Co. v. 


Green, 90 Tex. 257, 38 SW 31 [rev 
(Civ. A.) 386 SW _ 812]; Da Moth 
v. Independent School Dist., (Civ. 
A.) 186 SW 437; American Nat. Ins. 
Co. v. Collins, (Civ. A.) 149 SW 554; 
Missouri, etc., R. Co. v. Davis, 53 Tex. 
Civ. A. 547, 116 SW 423; Kirby Lum- 
ber Co. v. Chambers, 41 Tex. Civ. A. 
632, 95 SW 607; Galveston, etc., R. Co. 
v. Baumgarten, 31 Tex. Civ. A. 253, 
72 SW 78; Shelton v. Paul, (Civ. A.) 
27 SW 172. 

Utah.—Hadra v. State Nat. Bank, 
9 Utah 412, 35 P 508; Newton v. 
Brown, 1 Utah 287. 

Va.—Jeter vy. Taliaferro, 4 Munf. 

Dick. 


(18 Va.) 80. 

Eng.—Flowerday v. Collet, 

288, 21 Reprint 279; Glover y. Ellison, 
41 L. J. Ch. 288; Anonymous, 6 L. J. 
Ch. 21; Atty.-Gen. v. Davison, Mc- 
Clell. & Y. 160, 148 Reprint 366; Caze- 
nove v. Vaughan, 1 Moore & S. 4; 
Stanney v. Walmsley, 1 Myl. & C. 
361, 13 EngCh 361. 40 Reprint 413; 
Courtenay v. Hoskins, 2 Russ. 253, 
3 EngCh253, 38 Reprint 331; Anony- 
mous, 1 Vern. Ch. 253, 23 Reprint 449; 
Turner v. Burleigh, 17 Ves. Jr. 354, 
384 Reprint 137. 

Can.—Plews v. Mutton, 9 CanLJNS 
259; Crandell v. Moon, 6 CanLJ 143; 
Gowans Kent Co. v. Assiniboia Club, 
3 WestLR 196. 

Ont.—Colville v. Johnston, 5 Ont. 
Pr. 462. 

“Tt may be taken as a rule, that, 
where a party is deprived of the 
benefit of the cross-examination of a 
witness, by the act of the opposite 
party, or by the refusal to testify or 
other misconduct of the witness, or 
by any means other than the act of 
God, the act of the party himself, or 
some cause to which he assented, 
that the testimony given on the ex- 
amination in chief may not be read. 
Peo. v. Cdle, 43 N. Y. 508; Smith v. 
Griffith, 3 Hill (N. Y.) 333, 38 AmD 
639. See Forrest v. Kissam, 7 Hill 
(N._ Y.) 463. And the rule may be 
applied to the examination of a wit- 
ness on commission, or conditionally 
out of court, in case the party desir- 
ing the benefit of a cross-examina- 
tion has not been present or repre- 
sented at the taking of the_testi- 
mony, and had no opportunity to 
push his cross-examination, or to 
know of the refusal of the witness 
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An inter- 
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ready taken on the ground that he had no oppor- 
tunity to propound cross-interrogatories, where he 
takes no steps looking to the allowance of such 
The general rule seems to be that a deposi- 
tion may be admitted where the direct examination 
has been completed and death, sickness, or some 
inevitable accident occurs which without fault on 
either side prevents a cross-examination.°3% 
deposition will be admitted where the adverse party 
procured the cross-examination to be postponed, and 


And a 


to testify, or of other like miscon-!er_v. Kenner, 110 Ark. 117, 161 SW 


duct of the witness. Smith v. Grif- 
fith, supra. But where the party is 
present at the examination of the 
witness in person or by counsel, and 
is thus fully apprised of the facts 
upon which he afterwards relies at 
the trial to suppress the testimony, 
and does not at the examination, or 
afterwards before the trial, seek to 
avail himself of them to that end 
or to procure for himself before or 
at the trial the benefit of a full 
ecross-examination, he may not, wait- 
ing until the trial, then for the first 
time object to the reading of the 
deposition, or move to suppress it. 
He should take an earlier opportu- 
nity for action, so that, if success- 
ful, his opponent might move for a 
commission to examine his witness 
anew out of court, or might obtain 
a personal attendance at the trial.” 
Sturm v. Atlantic Mut. Ins. Co., 63 
N. Y. 77, 87 [quot Bird v. Halsy, 87 
Fed. 671, 675]. 3 

[a] Mode of determining objec- 
tion.—It seems that the question 
whether a party should be deprived 


of the benefit of the testimony of aj; 


witness, examined de bene esse, for 
the reason that the adverse party has 
lost the opportunity of a full cross- 
examination, should be determined on 
the trial, rather than upon motion, 
where the facts necessary to present 
the question appear in the deposi- 
tion as certified to; but whére the 
matter must be shown by extrinsic 
evidence, a motion to suppress is 
proper. Hewlett v. Wood, 67 N. Y. 
394. See infra § 327. 

{[b] Negligence of officer.—A par- 
ty cannot be deprived of his right to 
have cross-interrogatories answered 
because of the negligence of the offi- 
cer taking the deposition; and hence 
evidence of a notary taking a deposi- 
tion that, if any questions were not 
fully answered, it was due to his 
own inadvertence, was inadmissible. 
Rotge v. Simmler, (Tex. Civ. A.) 176 
Sw 614. 

{c] Withdrawal of proceedings.— 
A party cannot preclude a_ cross- 
examination after the examination in 
chief by withdrawing the proceedings 
after an adjournment. In re Rind- 
skopf, 24 Fed. 542, 23 Blatchf. 302. 

{d] Two places at once.—When 
notice is served that depositions will 
be taken at the same time in two 
different places, so that the party 
who is so notified cannot be present 
at both and cross-examine the wit- 
nesses, he may attend at either place 
designated and disregard the notice 
as to the other; and the deposition 
taken in his absence at the other 
place will, on motion, be quashed or 
suppressed. Hankinson v. Lombard, 
25 Ill. 572, 79 AmD 348; Evans v. 
Rothschild, 54 Kan. 747, 39 P 701; 
Cole v. Hall, 131 Mass, 88; Ivey v. 
Bessemer City Cotton Mills, 143 N. C. 
189, 55 SE 613; Gillis v. Frederick 
First Nat. Bank, 47 Okl. 411, 148 P 
994. But compare Blair v. State 
Bank, 11 Humphr. (Tenn.) 84 (hold- 
ing that where the party did not at- 
tend at either place, and it is not 
shown that he has been at all preju- 
diced by his nonattendance, the dep- 
osition will not be suppressed). 

fe] Questions not aterial or 
pertinent.—The refusal of a witness 
to answer questions when not ma- 
terial or pertinent will not render 
the deposition inadmissible. Fanch- 


166; Calhoun vy. Commonwealth 
Trust Co., 124 App. Div. 633, 109 NYS 
77; Michaelis v. Compania Metal- 
urgica Mexicana, 51 App. Div. 
64 NYS 753; Kirby Lumber Co. 
Chambers, 41 Tex. Civ. A. 632, 95 

SW 607; Da Moth vy. Hillsboro Indus- 

trial School Dist., (Tex. Civ. A.) 186 

SW 437; Cook v. Carroll Land, ete., 

Co., (Tex. Civ. A.) 39 SW 1006; New 

York, ete., R. Co. v. Green, (Tex. Civ. 

A.) 36 SW 812; Cohen v. Oliver, 9 

Tex, Civ.) A. 35, 29)SiW ‘81. 

{f]. Effect of subsequent answer. 
—A deposition should not be refused 
admission for the failure of a wit- 
ness to answer questions at first, if 
he subsequently answered them. 
Tedrome v. Esher, 56 Ind. 443. 

[g] No attempt to evade.—(1) 
Where there is no appearance from 
the answers of a witness testifying 
by deposition that he is trying to 
evade answering the questions. 
(Western Union Tel. Co. v. Douglass, 
(Tex. Civ. A.) 124 SW 488), (2) and 
it appears that his failure fully to 
answer the questions is unintentional 
(Galveston, ete., R. Co. v. Baumgar- 
ten, 31 Tex. Civ. A. 253, 72 SW 78), 
the deposition will not be excluded. 

Propriety of cross-interrogatories - 
see supra §§$ 140-142. 

88. Stille v. Layton, 2 Del. 149. 

89. Hewlett v. Wood, 67 N. Y. 


394. 

{a] Where a witness secretes 
himself to avoid cross-examination 
the deposition will be suppressed. 
Flavell v. Flavell, 20 N. J. Eq. 211; 
Flowerday v. Collet, Dick. 288, 21 
Reprint 279. 

90. Hewlett v. Wood, 67 _N. Y. 
394; Courtney v. McArdle, 102 Misc. 
9, 168 NYS 110. 


aa) Hewlett v. Wood, 67 N. Y. 
“92. Union Iron, ete. Co. v. San- 


nefield, 113 La. 436, 37 S 20; Levan- 
thal v. Hollamon, (Tex. Civ. A.) 165 
SW 6; Newton v. Brown, 1 Utah 
287; Cazenove v. Vaughan, 1 M. & §S. 
4, 105 Reprint 2 


5 aS Rainbolt v. March, 52 Tex. 
46. 
93144. U. S—Gass v. Stinson, 10 


F. Cas. No. 5,262, 3 Sumn. 98 [dist 
Copeland v. Stanton, 1 P. Wms. 414, 
24 Reprint 451, on the ground that 
the direct examination was not com- 
plete and the witness had not signed 
the deposition so far as it went]. 

Mass.—Fuller v. Rice, 4 Gray 343. 
a Y.—Forrest v. Kissam, 7 Hill 
463. 

Eng.—Arundel v. Arundel, Ch. Rep. 


‘90, 21 Reprint 516; Nolan v. Shan- 


non, 1 Molloy 157. See also O’Cal- 
laghan v. Murphy, 2 Sch. & Lef. 158 
(where the point was not positive- 
ly and finally decided, as upon ex- 
amining the cross-interrogatories 
they were not found to apply to any- 
thing to which the witness had tes- 
tified in his direct examination). 

Ont.—Randall v. Atkinson, 30 Ont. 
242 [aff 30 Ont. 620]. . 

“No general rule can be laid down 
ijn respect to unfinished testimony. 
If substantially complete, and the 
witness is prevented by sickness or 
death from finishing his testimony, 
whether viva voce or by deposition, 
it ought not to be rejected, but sub- 
mitted to the jury with such observa- 
tions as the particular circumstances 
may require. But if not so advanced 
as to be substantially complete, it 
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the witness died in the meantime.®*?% But a deposi- 
tion will not be admitted, because of the death of the 
witness, when taken over the objection of the ad- 
verse party, and when it was known that the witness 
was shortly to leave the country as a soldier, in time 
of war.2*4 And it has been held that if the witness 
is in such a weak and dying condition as to preclude 
defendant from cross-examination, his deposition is 


not admissible,®*% and that a deposition should not. 


be received where the cross-examination was sus- 
pended because of the illness of the witness, after a 
few questions had been asked, his counsel refusing 
to extend the time for taking his testimony.°*% 
Where depositions fail because they are not filed, 
and a new notice is given, the commissioner is not 
bound of his own motion to propound eross-inter- 
rogatories served with the first notice. ’/7 In some 
jurisdictions oral cross-examination may be per- 
mitted even though the other party has filed written 
interrogatories.°* In taking a foreign deposition 
under the federal practice oral cross-examinations 
may be allowed;°° and upon the granting of an open 
commission to examine witnesses in a remote juris- 
diction the adverse party may properly be given the 
right, at his election, to reserve his cross-examina- 
tion until the direct testimony shall have been re- 
turned, and then to cross-examine either orally or 
on written interrogatories.°* It has been held that 
where a party has not filed cross-interrogatories he 
cannot cross-examine orally.®7 

Scope of cross-examination. It has been held 
that when depositions are taken on notice without 
a commission the adverse party is not bound by 
the strict rules of cross-examination.°® On the other 
hand it has been held that, where the party is at 
liberty to call any witness whom he desires to eall in 
chief, the cross-interrogatories should be confined 
strictly to cross-examination.®® Cross-examination 
on matters entirely omitted from the direct examina- 
tion is improper.’ It is not ground for objection to 


must be rejected.” Fuller v. Rice, 
4 Gray (Mass.) 343, 345. de Set th 
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a eross-interrogatory, eliciting an opinion, that it 
did not state sufficient facts on which to base an 
opinion, all the facts having been stated, and the 
witness qualified in the direct interrogatories.” 

[§ 222] b. Time of, The cross-interrogatories 
may be propounded before® or after all the direct 
interrogatories have been answered;* and if a party 
omits to cross-examine at the proper time, he may 
be permitted to do so on a subsequent day.’ The 
witness should not be allowed to read his direct 
examination before he is cross-examined, as it af- 
fects his eredibility.® 

[§ 223] c¢. Further Cross-Examination. Where 
the circumstances warrant it, a further cross-exam- 
ination may be permitted on a proper application 
and showing.’ But a party will not be allowed to 
reéxamine a witness on the identical matters previ- 
ously the subject of his ecross-interrogatories,’ nor 
further to eross-examine when he has been guilty 
of laches in making the application.® After the re- 
turn of a commission, further cross-interrogatories 
cannot be filed, but the party must file direct inter- 
rogatories and give notice.° 

[§ 224] d. Sufficiency of Answers. It is suf- 
ficient if cross-interrogatories are answered accord- 
ing to a reasonable understanding of their object 
and meaning," or where the answers are as full and 
minute as the interrogatory naturally and fairly 
interpreted requires.1? It has been held that a wit- 
ness may answer on cross-examination by reference 
to his answers on the direct,!* but it has also been 
held that a witness cannot thus shield himself, and 
must repeat his testimony if so requested on the 
cross-examination.14 The cross-examining party 
cannot object that direct questions were not an- 
swered.1® id 

[§ 225] 13. In Foreign Language. Depositions 
may be taken in a foreign language and translated 
when introduced in evidence.t® An objection that 
the answers of a witness in a foreign language have 
deponent to state the citizenship of 


3. Bell v. Bell, 14 Phila. (Pa.) 144.| certain persons is sufficiently an- 


9374. Celluloid Mfg. Co. v. Ar- [a] Im Ireland, cross-interrogato-|swered by a statement as to their 


lington Mfg. Co., 47 Fed. 4. 


ries must be filed before the direct| residence, nativity, date of birth, 


937%. Courtney v. McArdle, 102 examination of the witness is closed. |name, and family connections. Schei- 


Mise. 9, 168 NYS 110. 


Keogh v. Pentland, 2 Hog. 221, 3|degger_v. Terrell, (Ala.) 39 S 172. 


gene” Pringle v. Pringle, 59 Pa.| \olloy 44; Aylward v. Hickson, 2] 12. Powell y. Augusta, ete., R. Co., 


Hog. 1, 2 Molloy 391; Hickson v. Ayl- 77 Ga..192,_.3 SE 757; Schaefer v. 


93%. Munster v. Ashworth, 29 ward, 3 Molloy 37; Sandford v. Sey-| Georgia R. Co., 66 Ga. 39; McMahon 


App. (D. C.) 84. 

93'/;,, Chadron v.. Glover, 43 Nebr. 
732, 62 NW 62. 

94. Goodman v. Saperstein, 115 184 
Md. 678, 81 A 695; McManus vy. Du- 
yap 142 App. Div. 775, 127 NYS 


, 2 Molloy 392. 
hegre Gilpins v. Consequa, 10 F, Cas. [a] “When interrogatories are 
No. 5,462, Pet. C. C. 85, 3 Wash. C. C.| Substantially answered, the deposi- 


v. Davidson, 12 Minn. 357. 


tion of the witness will not be ex- 


{al In divorce proceedings cross-| cluded because the answer to the 
interrogatories may be filed after li- | cross was not more fyll.’” Schaefer v. 


1 i i { pelant has closed his case. Bronson | Georgia R. Co., 66 Ga. 39, 42. 
Vv. OE a att a ec vy. Bronson, 4 Brewst. (Pa.) 394. {b] Where the answer clearly im- 


Electric Co. v. Westinghouse, 138 


Park vy. Zellars, 139 Ga. 585,| plies a full response, although not in 


5. 
Fed. 460; Bischoffsheim v. Baltzer 77 SH 922: Carter v. Draper, 2 Sim.|express terms, the want of express 


10 Fed. 1, 20 Blatchf. 229. 


52, 2 EngCh 52, 57 Reprint 710. 


terms will not oblige the court to ex- 


96. Maryland Trust Co. v. Kirby 6 Derby v. Derby, 21 N. J. Ea. 36. elude the direct examination. Powell 


Lumb Co., 149 Fed. 443. 7. The Normandie, 40 Fed. 590;|v. Augusta,/ete., R. Co., 77 Ga. 192, 
‘97. i tucoard Vv. Wiseourt Pac. R,| Deuterman v. Ruprpel, 103 Till. A. 106|3 SE 757. 
Co., 85 Mo. 629, 55 AmR 390; Neeves | [aff 200 Ill. 199, 65 NE 707]. [c] Several questions in one in- 
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i al Befusinge recross-examination. | terrogatory—When a number of 
bf GE SeEI: Pe TP o Fnae Mee TY 4h 1 adecition Sill not be suppressed | questions are asked in a single cross- 


Crosby v. Wells, 73 N. J. L,| because on an oral examination the interrogatory, the court will not scan 


98. 
790, 67 A 295 
99. 


commissioner refused to permit a re-| the answers as closely as if each 


Bell v. Bell, 9 WklyNC (Pa.) | cross-examination as to matter called| were a separate interrogatory. If 


NE 8 


. out on the redirect, which was not|the whole answer taken together is a 
1. Meadows v. Thomas, (Ind.) 118|new. Elyton Land Co. v. Denny, | substantial reply to the whole in- 
11. 108 Ala. 553, 18 S 561. 

{a] Tlustration.—Where plaintiff’s 8. Atocha v. U. S., 6 Ct. Cl. 95. 


terrogatory, it will be held to be 
sufficiently full, although each ques- 


witness on examination in chief gave 9. Anderson v. Long, 56 Pa. Super.|tion is not separately answered. 


no testimony bearing on the mental | 183. 


Shorter v. Marshall, 49 Ga. 31. 


condition of the grantor, the court 10. Ector v. Wiggins, 30 Tex. 55. 18. Schaefer v. Georgia R. Co., 66 
properly struck from the deposition 11. Scheidegger v. Terrill, (Ala.) | Ga. 39; Printup v. Mitchell, 17 Ga. 
so much.as was elicited on cross-ex-|39 S$ 172; Schaefer v. Georgia R.| 558, 63 AmD 258. ; 
amination .relative to the, witness’ | Co., 66 Ga. 39; Bailey v. New, 32 Ga. 14. Union Bank v. Torrey, 12 N. Y. 
opinion as to the grantor’s soundness | 546; Wilkes v. McClung, 32 Ga. 507; Super. 626, 2 AbbPr 269. 

of mind. Meadows y. Thomas, (Ind.) | Thomas v. Kinsey, 8 Ga. 421; Turner 15. Feagan v. Cureton, 19 Ga. 404. 


118 NE 811. 


v. Latorre, 18 Ta. 74 


And see supra § 209. 


2. Da Moth vy. Hillsboro Independ- [a] Interrogatory as to citizen-| 16. Christman v. Ray, 42 Ill. A. 


ent School Dist., (Tex. Civ. A.) 186 


ship.—A cross-interrogatory asking a}111; Union Square Bank v. Reich- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 225-228] 


not been translated into English should be made be- 
fore the trial.” If the witness does not under- 
stand both languages and the commissioner does, 
the latter may interpret and translate.1* When 
the commissioner acts as interpreter he need not ke 
sworn in that eapacity.1® It will be presumed, in 
the absence of proof to the contrary, that the com- 
missioners understood the language of the witness.° 
But where the services of an interpreter are neces- 
sary, one may be appointed or employed, and must 
be duly sworn to interpret and translate the ques- 
tions and answers.?!. The answers must be taken 
down as translated by the sworn interpreter.” 
When not apparent on the face of the deposition 
it may be shown by oral proof that an interpreter 
was employed and duly sworn.?* It is irregular for 
the attorney for the party in whose behalf the dep- 
osition is taken to act as interpreter.2* The inter- 
preter is not an agent or correspondent of the party 
taking the deposition. Be 

[§ 226] 14. Reduction to Writing—a. What 
Constitutes. A typewritten deposition substantially 
complies with a requirement that the deposition must 
be reduced to writing;?° and where the answers are 
dictated by the witness, the typewriting of the an- 
swers complies with a stipulation that they must 
be written by the witness personally.?7 It has been 
doubted whether a deposition taken in pencil would 
be sufficient.?§ 

[§ 227] b. Taking in Shorthand. Generally, a 
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deposition is not objectionable because the testi- 
mony was taken in shorthand, if the notes were 
thereafter transcribed into longhand and read to the 
witness before their subscription by him.?® Testi- 
mony taken stenographically does not constitute a 
valid deposition if it is taken in the absence of the 
officer,2° but this is an irregularity which may be 
waived,*1 and is waived by participation in the 
examination;®? such objection cannot be made for 
the first time at the trial.®* As a rule testimony 
taken stenographically and not reduced to writing in 
the presence of the witness ** or read to him after 
its transcription ** does not constitute a valid dep- 
osition; where the interrogatories are oral and the 
deposition is apparently regular, an objection that it 
was not written down at the time and in the pres- 
ence of the witness will not be sustaimed.*® The wit- 
ness may correct his answer after the deposition is 
transcribed but before it is signed.** Where the wit- 
ness and the stenographer differ as to the correct- 
ness of answers taken down, the proper practice is 
to add the correction of the witness to the deposi- 
tion, and leave the question to the jury to determine 
whether credence shall be given to the witness or 
to the stenographer.*® 
[§ 228] ¢. Who May Reduce to Writing—(1) 
In General. Generally, the deposition should be re- 
duced to writing by the commissioner;*® but this 
rule will be deemed to have been sufficiently com- 
plied with when the deposition is written down by a 


mann, 9 App. Div. 596, 41 NYS 602;|Carrugi, 41 Ga. 660; McKinney v.| quired by statute. Behrensmeyer v. 

Kuhtman y. Brown, 38 S. C. L. 479:| O’Conner, 26 Tex. 5. reitz, 135 Ill. 591, 26 NE 704. 

Cavasos v. Gonzales, 33 Tex. 133. {a] That the commissioner and 27. Glenn v. Zenovitch, 128 Ga. 
[a] A constitutional provision re-| the witness did not understand the 


quiring all judicial proceedings to be 
in English does not prevent the tak- 
ing of a deposition in a foreign coun- 
try in the language of that country. 
Christman v. Ray, 42 Ill. A. 111. 

Ib] In England the depositions 
must not be taken in a foreign lan- 
guage but must be interpreted into 
English and so taken down. Belmore 
v. Anderson, 4 Bro. Ch. 90, 29 Re- 
print 793, 2 Cox. Ch. 288, 30 Reprint 
134; Fauquier v. Tynte, 7 Ves. Jr. 
292, 32 Revrint 119 (where the court 
refused to permit depositions in the 
French language to be delivered out 
for translation). 

Interpreters generally see Witness- 
es [40 Cye 2414]. 

17 Arizona Wastern R. Co. v. 
Bryan, 18 Ariz. 106, 157 P 876; Union 
Square Bank v. Reichmann, 9 App. 
Div. 596, 41 NYS 602; Kuhtman v. 
Brown, 38 S. Cc. L, 479. But see 
Helms v. Franciscus, 2 Bland (Md.) 
544, 20 AmD 402 (where an objec- 
tion made at the trial that the cause 
could not be heard until a deposition 
which had been taken in the German 
language was translated into the 
English language was sustained). 

[al Question for court.—Under 
Civ. Code (1913) pars 1674, 1714, ob- 
jections at the trial that witness 
whose deposition in English was of- 
fered could not speak English, and 
that it did not appear that any in- 
terpreter was present, are not for 
the jury, but for the court. Arizona 
Eastern R. Co. v. Bryan, 18 Ariz. 106, 
157, P 376: 

Peis D. C.—Meyer v. Rothe, 13 App. 

Ga.—Hartford City F. Ins. Co. v. 
Carrugi, 41 Ga. 660: 

N. Y¥.—Leetch v. Atlantic Mut. Ins. 
Co., 4 Daly 518. 

Tex.—State v. Cardinas, 47. Tex. 
250; Munk v. Weidner, 9 Tex. Civ. A. 
491. 29 SW 409. 

Eng.—Smith v. Kirkpatrick, Dick. 
103, 21 Reprint 207; Loughman v. 
Novaes, 6 Price 108, 146 Reprint 


156. 
19. Meyer v. Rothe, 13 App. (D. C.) 
20. Hartford City F. 

\ a 


Ins. Co. v. 


language of each other is untenable 
as an objection, as the commissioner 
will be presumed to have done _ his 
SAP McKinney v. O’Connor, 26 Tex. 


21. Mass.—Amory v. Fellowes, 5 
Mass, 219. 
es artnet tt a v. Dewey, 9 Mich. 


N. Y.—Leetch v. Atlantic Mut. Ins. 
Co., 4 Daly 518. 

Tex.—Cavasos v. Gonzales, 33 Tex. 
133; Davis v. Migliavaca, 16 Tex. Civ. 
A. 42, 41 SW 91. 

Eng.—Gasson v. Wordsworth, Am- 
bl. 108, 27 Reprint 70, 2 Ves. 3825, 
336, 28 Reprint 209, 217; Atkins v. 
Palmer, 4 B. & Ald. 377, 6 ECL 525, 
106 Reprint 975; Smith v. Kirkpat- 
rick, Dick. 103, 21 Reprint 207. 

B. C.—Donkin v. The Chicago Ma- 
ru, 22 B. C. 529, 28 DomLR 804, 34 
WestLR 472. 
eet ta v. 8 Ont. 


1 

[a] Determination of question.— 
The necessity of an_ interpreter 
should be determined with reference 
to the ability of the witness really 
to understand and answer the ques- 
tions put to him, whatever his own 
opinion as to his ability may be, the 
matter being largely in the discretion 
of the commissioner. Donkin v. The 
Chicago Maru, 22 B. C. 529, 28 Dom 
LR 804, 34 WestLR 472. 

22. Euberweg v. La Compagnie 
Es aod Transatlantique, 35 Fed. 

3 


Peo. v. Dowdigan, 67 Mich. 95, 
388 NW_ 920. 

24. Euberweg v. La Compagnie 
Generale Transatlantique, 35 Fed. 
530; Schunior v. Russell, 83 Tex. 83, 
18 SW 484. 


Darling, 


25. Darling vy. Darling, 8 Ont. Pr. 
391. 

26. Behrensmeyer v. Kreitz, 135 
Ill. 591, 26 NE 704; Edgefield Mfg. 


Go. v. Maryland Casualty Co., 78 S.C. 
73, 58 SE 969; Stoddard v. Hill, 38 
§. €.°385, 17 SE 128. 

[a] Taking with typewriter.—The 
fact that a deposition is taken with 
a typewriter does not show that it 
was not “reduced to writing,” as re- 


596, 58 SE 26. 

28. Peo. v. White, 22 Wend. (N. Y.) 
peaqe oe on other grounds 24 Wend. 

29. Alcorn v. Gieseke, 158 Cal. 
396, 111 P 98; Kyle v. Craig, 125 Cal. 
107, 57 P 791; Clark v. Manhattan R. 
Co., 102 N. Y. 656, 6 NE 111; Saun- 
ders v. Kinchler, 8 Oh. Dec. (Re- 
print) 386, 7 CincLBul 270; Wolfert 
v. Stiebel, 6 OhS&CP 388, 4 OhNP 
336; Zehner vy. Lehigh Coal, ete., Co., 
187 Pa. 487, 41 A 464, 67 AmSR 586. 

Return as to taking in shorthand 
see infra § 269. 

30. Ex p. Miller, 11 OhS&CP 69, 8 
OhNP 142 [aff 21 Oh. Cir. Ct. 445, 12 
Oh. Cir. Dec. 102 (rev on other 
grounds 65 Oh. St. 170, 61 NE 702)]. 

31. Abbott v. Marion Min. Co., 112 

550, 87 SW_ 110. 

32. Brown v. Ellis, 103 Fed. 834. 

33. Minot Grocery Co, v. Durick, 


6 Sask. L. 44. 

NB v. U. S., 57 Fed. 490, 6 

Shepherd vy. Snodgrass, 47 W. 

Va. 79, 34 SE 879. 

36. Chippewa Valley Bank v. Ashe- 
eee Nat. Bank, 116 N. C. 815, 21 SE 

37. Harrison ste Thackaberry, 248 
Til. 512, 94 NE 1 

38. Ex p. Taine: 11 OhS&CP 69, 8 
OhNP 142 [aff 21 Oh. Cir. Ct. 445, 
12 Oh. Cir. Dec. 102 (rev on other 
grounds 65 Oh. St. 170, 61 NE 702)}. 

39. U. S.—Edmondson v. Barrell, 
8 FE. Cas. ‘No. 4,284, 2 Crarich C..C. 


228; Marstin v. McRea, 16 F. Cas. 
No. 9,141, Hempst. 688; Rainer v. 
Haynes, 20 F. Cas. No. 11,536, 


Hempst. 689. 

La.—Segura’s Succ., 134 La. 84, 63 
S 640; Union Bank v. La Mothe, 6 
Rob. 5; Maes v. Gillard, 7 Mart. 
ace 314; Key vy. O’Daniel, 10 Mart. 
441. 

Nebr.—American Bonding Co. vy. 
Pulver, 77 Nebr. 211, 109 NW 156. 

Pa.—Summers vy. McKim, 12 Serg. 
; Beck v. Bethlehem, 2 Pa. 


a 

C.—Sheridan v. Frank Spangler 
Co., 87 S. C. 555, 70 SE 302. 

" Tenn.—Bailey v. Brooks, 11 Heisk. 
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clerk appointed for that purpose,*® or by any other 
disinterested person selected,*+ if done under the 
personal supervision of the officer.*2 That the tes- 
timony was not reduced to writing by either the 
magistrate or the witness, as required by statute, is 
waived by participation in the examination without 
objection.** 


[§ 229] (2) The Witness. The witness may 
write out his answers to the interrogatories or ques-. 
tions.** 

[§ 230] (8) The Party, His Attorney or Agent. 


The general rule is that it is fatal for the answers 
to be reduced to writing by the party at whose in- 
stance the deposition is taken,*> his attorney *® or 
agent,‘7 unless the other party consents;*® but, there 
are cases to the effect that depositions may be ad- 
mitted, although they were taken down in writing 
by the part~ offering them,*® or his agent °° or at- 
torney.*1. The part of the testimony which is in 
the handwriting of the officer, however, may be read, 
although the other part is inadmissible because it 
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[§§ 228-232 


was written by the party’s agent or attorney.* 
Where a party ** or his attorney ** is a witness, he 
may write down his own answers. The questions 
to be propounded may be written by the party or his 
attorney;°°> and the fact that the officer does not 
rewrite the questions but writes answers directly 
beneath them does not vitiate the deposition.*® 
Where the answers have been written by the wit- 
ness, the fact that the caption of the interrogatories 
is in the handwriting of the party will not vitiate 
the deposition.°*? 

[§ 231] (4) Person Interested or Related to 
Party. A person related to the party taking the 
testimony °§ or interested in the outcome of the ac- 
tion ®® should not be permitted to write out the 
deposition or the answers of the witness. 

[§ 232] d. Presence of Commissioner or Officer. 
Where the testimony is reduced to writing by the 
witness, a clerk, or an indifferent person, it must be 
written down in the presence of the commissioner or 


Eng.—Stobart v. Todd, 2 Eq. Rep. 
1144; Piddock v. Brown, 3 P. Wms. 
288, 24 Reprint 1069. 
aa ees v. Darling, 8 Ont. Pr: 


{a] Special direction—A _ deposi- 
tion was ordered to be taken by the 
master in person where, because de- 
fendant was a weak man, it was 
necessary that he should be examined 
in this mode lest he unwarily admit 
something against himself which was 
not true. Piddock v. Brown, 3 P. 
Wms. 288, 24 Reprint 1069. 

Taking in shortland see supra § 


40. Read v. Randel, 2 Del. 500; 
SS ll v. Himmelrich, 54 Pa. 
41. U. S.—kKeene v. Meade, 3 Pet. 
1, 7 L. ed. 581 [aff 16 F. Cas. No. 
S318. to eeCranch ©. 5C..61): - Belliuy. 
Morrison, 1 Pet. 371, 7 L. ed. 174. 

Ala.—Ebersole vy. Southern Bldg., 
ete., Assoc., 147 Ala. 177, 41 S 150. 

Iowa.—Tuthill Spring Co. v. Smith, 
90 Iowa 331, 57 NW 853. 

La.—Segura’s Suce., 134 La. 84, 63 
S 640; Union Bank v. La Mothe, 6 
Rob. 5; Maes v. Gillard, 7 Mart. N. S, 
814; Key v. O’Daniel, 10 Mart. 441. 

Nebr.—American Binding Co., etc. 
v. Pulver, 77 Nebr. 211, 109 NW 156. 

N. H.—Cushman v. Wooster, 45 
N. H. 410. 

N. Y.—MeDonald v. Garrison, 9 Abb 
Pr 34, 18 HowPr 249. 

Pa.—Crossgrove v. Himmelrich, 54 
Pa. 203. 

See de cee v. Ingram, 5 Hayw. 

oo. 

[a] Handwriting immaterial.—(1) 
It is immaterial in whose handwrit- 
ing the depositions are. Meade v. 
Keene, 3 Pet. 1, 7 L. ed. 581. [aff 
16 H. Cas. No-. 9,373, 3) Cranch C::€. 
51]. (2) In England there have been 
several instances in which deposi- 
tions not in the handwriting of the 
commissioner have been received. 
Bolton v. Bolton, 2 Ch. D. 217; Sto- 
bart v. Todd, 18 Jur. 618; Cooper v. 
Macdonald, 26 L. J. Ch, 304. 

{[b] Where the commissioner is 
required to certify that he is not of 
kin or counsel to either of the par- 
ties, a third person cannot reduce 
the testimony to writing. East Ten- 
nessee, ete., R. Co. v. Arnold, 89 Tenn. 
107, 14 SW 439. 

42. Western Union Tel. Co. v. 
Corso, 121 Ky. 322, 89 SW 212, 28 
KyL 290, 11 AnnCas 165. 

43. Brown v. Ellis, 103 Fed. 834; 
In re Thomas, 35 Fed. 822. 

44, U. S.—Bussard v. Catalino, 4 
F. Cas. No. 2,228, 2 Cranch:C. C. 421; 
Edmondson v. Barrell, 8 F. Cas. No. 
4,284, 2 Cranch C. C. 228; Marstin v, 
McRea, 16 F. Cas. No. 9,141, Hempst. 
688; Rainer v. Haynes, 20 F. Cas. No. 


11,536, Hempst. 689; Vasse v. Smith, 
28 F. Cas. No. 16,896, 2.Cranch C,. C. 
226 [rev on other grounds 6 Cranch 
226, 3 L. ed. yiiB 

Del.—Randel v. Chesapeake, etc., 
Canal Co., 1 Del. 233. 

Ga.—Shropshire v. Stevenson, 17 
Ga. 622. 

Tll— Wood v. Shaw, 48 Ill. 273. 

Iowa.—Burrows vy. Goodhue, 1 
Greene 48. 

La.—Segura’s Succe., 134 La. 84, 63 
S 640; Dwight v. Splane, 11 Rob. 487. 
And see Union Bank v. La Mothe, 6 
Rob. 5; Maes v. Gillard, 7 Mart. N. S. 
314; Key v. O’Daniel, 10 Mart. 441. 

Nebr.—American Bonding Co. v. 
Pulver, 77 Nebr. 211, 109 NW 156. 
Ae H,—Clement v. Hadlock, 13 N, H. 

Pa.—Carmalt v. Post, 8 Watts 406. 

Apienetrnl freee v. Smith, 6 Yerg. 


Tex.—Missouri, etc., R. Co. v. Den- 
ton, 29 Tex. Civ. A. 284, 68 SW 336. 
Wis.—Fisk v. Tank, 12 Wis. 276, 78 
mee 737; Carlyle v. Plumer, 11 Wis. 
[a] A witness unable from sick- 
ness to answer orally may write out 
his answers. Randel v. Chesapeake, 
ete., Canal Co., 1 Del. 233. 
bee U. S.—uU. S. v. Pings, 4 Fed. 
Ala.—Steele v. Dart, 6 Ala. 798. 
Ark.—Crittenden v. Woodruff, 11 
Ark. 82. 
Conn.—Griswold vy. Griswold, 1 
Root 259. 
,ind.—Snyder v. Snyder, 50 Ind. 
a 


49 

La.—Segura’s Succ., 134 La. 84, 63 
S 640; Union Bank v. La Mothe, 6 
Rob. 5; Maes v. Gillard, 7 Mart. N. S. 
314; Key v. O’Daniel, 10 Mart. 441. 


Vt.—Burgess v. Grafton, 10 Vt.! 


321. 
46. Ark.—Crittenden v. Woodruff, 
11 Ark. 82. 
Ill.—King vy. Dale, 2 Ill. 513. 
Ind.—Snyder v. Snyder, 50 Ind. 492. 
Iowa.—Hurst v. Larpin, 21 Iowa 


4, 

La.—Segura’s Succe., 134 La. 84, 63 
S 640. 
Pecos Toes A Vv. 
aN C.—Mosely vy. Mosely, 1 N. C. 

Pa.—Wertz v. May, 21 Pa. 274; 
Farmers’, etc., Bank v. Woods, 11 Pa, 
99; Grayson v. Bannon, 8 Watts 524; 
Swearingen v. Pendleton, 3 Penr. & 
W. 41; Patterson v. Patterson, 2 Penr. 
& W. 200; Addleman v. Masterson, 1 
Penr. & W. 454. 

Vt.—Moulton v. ‘Hall, 27 Vt. 233; 
Burgess v. Grafton, 10 Vt. 321. 

{a] Person acting for party or 
agent.—A person copying a deposi- 
tion in the absence of a witness at 


Hogge, Harr. 


the suggestion of the party or his 
agent is the attorney of the party 
within the statute. Moulton v. Hall, 
27 Vt. 233. 

47. Allen v. Rand, 5 Conn. 322; 
Bunnel vy. Taintor, 4 Conn. 568; Smith 
vy. Huntington, 1 Root 226; Moulton 
v. Hall, 27 Vt. 233. 

[a] Copying and supplying omis- 
sions.—A statute providing that “no 
agent, or attorney ... shall write or 
draw up the deposition of any wit- 
ness” does not extend to a mere copy- 
ing and filling up words accidentally 
omitted, or elliptical forms not af- 
fecting the meaning. 
Hall, 27 Vt. 233, 234. 

48. Steele v. Dart, 6 Ala. 798; 
Wertz v. May, 21 Pa. 274; Farmers’, 
etc., Bank v. Woods, 11 Pa. 99; Ad- 
dleman v. Masterson, 1 Penr. & W. 
(Pa.) 454. 

49. Ray v. Walton, 2 A. K. Marsh. 
vides 71; Fuller v. Hodgdon, 25 Me. 


50" Bey v. Walton, 2 A, K. Marsh. 


51. Nicholls vy. White, 18 F. Cas. 
No. 10,235, 1 Cranch C. C. 58 (where 
deposition was taken by dedimus and 
according to common usage); Wynn 
v. Williams, Minor (Ala.) 136; MeGin- 
ley v. McLaughlin, 2 B. Mon. (Ky.) 
302; Fuller v. Hodgdon, 25 Me. 243; 
Donoho vy. Petit, 1 Miss. 440. 

[a] Bill of items written by at- 
torney.—A deposition is not objece 
tionable because the bill of items of 
plaintiff's account annexed thereto, 
and sworn to by the deponent, is in 
the handwriting of plaintiff's attor- 
ney. Marvin‘v. Raigan, 12 Cush. 
(Mass.) 132. 

b In Kentucky.— Although it 
will not exclude the deposition, the 
practice of coursel writing down the 
testimony is not favored. McGinley 
v. McLoughlin, 2 B. Mon. 302. 

52. Patterson v. Patterson, 2 Penr. 
& W. (Pa.) /200. 

53. Wood v. Shaw, 48 Ill. 273. 

54. Burrows v. Goodhue, 1 Greene 
(Iowa) 48. 

55. Murray v. Phillips, 59 Ind, 56; 
Snyder v. Snyder, 50 Ind. 492, 

56. Armstrong v. Yakima Hotel 
Co., 75 Wash. 477, 135 P 233. 

57. Shropshire v. Stevenson, 17 
Ga. 622. 
hye Bryant v. Ingraham, 16 Ala: 


g a Bunzel v. Maas, 116 Ala. 68, 22 
[a] Person charged with as 
in fraud.—Evidence is admissible to 
show that interlineations are in the 
handwriting of one of the parties 
from whom plaintiff derived title, 
and who was charged, by implication 
at least, with assisting plaintiff in a 
fraud, to affect plaintiff's credibility. 


Moulton-. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 232-236] 


officer authorized to take the deposition,®° but this 
requirement may be waived.*t Where the deposition 
is not in the handwriting of the officer, it will be 
presumed to have been reduced to writing in his 


presence.°? 


[§ 233] e. 


been tampered with.** 


interested.® 


[§ 234] .f. Two or More Witnesses. While it is 
more regular to take separately the depositions of 
two or more witnesses,°* they may be permitted to 


Burst v. Maas, 116 Ala. 68, 22 S 
68. 

60. U. S.—Bell v. Morrison, 1 Pet. 
351, 7 L. ed. 174; Edmondson v. Bar- 
rell, 8 F. Cas. No. 4,284, 2 Cranch 
C. C.. 228; Marstin y, McRea, 16 F. 
Cas. No. 9,141, Hempst. 688; Rainer 
v. Haynes, 20 F. Cas. No. 11,536, 
Hempst. 689; Vasse v. Smith, 28 F. 
Cas. No. 16,896, 2 Cranch C. C. 226 
{rev on other grounds 6 Cranch 226, 
3" Et ed. 207). 

Del.—Porter v. Beltzhoover, 2 Del. 


H.—Foster vy. Foster, 20 N. H. 


N. Y.—McDonald_ v. Garrison, 9 
AbbPr 34, 18 HowPr 249. 

Oh.—Ex p. Miller, 11 OhS&CP 69, 8 
OhNP 142 [aff 21 Oh. Cir. Ct. 445, 12 
Oh. Cir. Dec. 102 (rev on other 
grounds €5 Oh. St. 170)]. 

Pa.—Grayson v. Bannon, 8 Watts 
Sp cae ae v. McKim, 12 Serg. & 
sss .—Bedford v. Ingram, 5 Hayw. 

5 

Wis.—Fisk v. Tank, 12 Wis. 276, 78 
AmD 737. 

61. Ballard v. McCluskey, 52 Fed. 
677; Logan v. Steele, 3 Bibb. (Ky.) 
230; Abbott v. Marion Min. Co., 112 
Mo. A. 550, 87 SW 110. 

{a] Consent to taking by type- 
writer in absence of examiner.— 
Under former Equity Rules, rule 67, 
counsel may agree that the deposi- 
tion of a witness may be taken down 
by a typewriter in their presence, at 
the office of one of them, in the ab- 
sence of the examiner, but under his 
constructive direction. Ballard v. 
McCluskey, 52 Fed. 677. 

[b] Cross-examination as waiver 
of objection.—If the adverse party 
cross-examines and the informality is 
not objected to, the deposition may 


be read. Logan vy. Steele, 8 Bibb 
(Ky.) 230. 
[ec] Time of objection.—Where 


defendant’s counsel was present when 
the deposition of one of plaintiff’s 
witnesses was taken, and knew that it 
was taken by the stenographer dur- 
ing the absence of the notary, and 
that there was no stipulation for 
such irregularity, but made no mo- 
tion to suppress the deposition, al- 
though it was filed several days be- 
fore trial, an objection to its admis- 
sibility at the trial was too_ late. 
Abbott v. Marion Min. Co., 112 Mo. 
A. 550, 87 SW_110. 


62. Ray v. Walton, 2 A. K. Marsh. 
(Ky.) 71. 

Sie Wallace v. McHlevy, 2 Grant 
(Pa 

64. Vobaaton v. Beckham, 3 Grant 
(Pa.) 267; Ballard v. Perry, 28 Tex. 
347. 

65. Bunzel v. Maas, 116 Ala. 68, 
22 S 568. 

66. Jordan v. Jordan, 17 Ala. 466; 
May v. Norton, 11 La, Ann. 714; 
Clark v. Clark, 14 La. 270. 

67. David v. David, 66 Ala. 139; 
May v. Norton, 11 La. Ann. 714; 


Clark v. Clark, 14 La. 270; Hermida 


¥ 


Erasures and Interlineations. 
sures or interlineations in a deposition, existing 
when the commission was returned, will be pre- 
sumed to have been made with the knowledge of the 
witness, at the time the testimony was taken,®* and 
will not require the exclusion of the deposition un- 
less there is reasonable ground to believe that it has 
Evidence is admissible to 
show that the interlineations were made by a party 
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make a single deposition.®* 
such account may be lost if not made in due time.® 

[§ 235] g. Irregularities. 
of form may be disregarded,® including failure to” 
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The right to object on 


Mere irregularities 


incorporate the interrogatories in the deposition,” 


Era- 


ing the point.” 


[§ 236] 15. Exhibits—a. 
papers, or documents offered in evidence, identified 
or referred to by the witness, should be annexed to 


or to put them down in their order,’! followed by 
the answers thereto,’? or in taking the testimony in 
the third person,*® or in narrative ‘form.’ An objec- 
tion that the commissioner made a mistake in taking 
down the testimony may be waived by delay in rais- 


In General. Books, 


the deposition,’® and accompanied with proper refer- 


v. Gestera, 23 Porto Rico 92; Howe 
v. Rogers, 32 Tex. 

[a] Adoption of the answers of an- 
Other witness may be_ permitted. 
David v. David, 66 Ala. 139; Howe v. 
Rogers, 32 Tex. 218. 

68. Jordan v. Jordan, 17 Ala. 466. 
And see infra § 381. 

69. U. S.—Giles v. Paxson, 36 Fed. 

2 


82. 

Tll.—Hawks v. Lands, 8 Ill. 227. 
tae Bia asd v. Murphy, 60 Ind. 
ee Miller v. Breedlove, 1 la. 

Pa.—Clarke v. Benford, 22 Pa. 353; 
Neill’s Est., 6 WklyNC 256. 

Form generally see supra § 207. 

70. Hawks v. Lands, 8 Ill. 227; 
Clarke v. Benford, 22 Pa. 353. 

[a] Reference to interrogatories. 
—It is sufficient if the interroga- 
tories are intelligibly referred to. 
Hawks v. Lands, 8 Ill. 227. 

71. Miller v. Breedlove, 1 La. 321. 

72. Giles v. Paxson, 36 Fed. 882 
(where the interrogatories were num- 
bered and the answers were written 
down separately with corresponding 


numbers). 
73. Neill’s Est., 6 WklyNC (Pa.) 
256. And see supra § 207. 


[a] Waiver.—Such an irregularity 
is waived by the failure to move to 
suppress within the time limited by 
statute. Hahn v. Bettingen, 81 Minn. 
91, 83 NW 467. 

74, Myers v. Murphy, 60 Ind. 282. 
And see supra § 207. 


75. Tolson v. Tolson, 4 Md. Ch. 
119. 

76. U.S.—Giles v. Paxson, 36 Fed. 
882 


Ark.—Nicks v. Rector, 4 Ark. 251; 
Crary v. Carradine, 4 Ark. 216. 

Ga.—Augusta, ete., R. Co. v. Ran- 
dall, 85 Ga. 297, 11 SE 706. 

N. Y.— Jackson vy. Shepherd, 6 Cow. 


444, 
Tenn.—Clarissa v. Edwards, 1 
Overt. 393. 


Tex.—Renn v. Samos, 33 Tex. 760; 
Langham v. Grigsby, 9 Tex. 492. 

{a] The annexation of a memo- 
randum referred to by the witness is 
not erroneous. Langham v. Grigsby, 
9 Tex. 493. 

[b] Probate proceedings.—It is 
within the court’s discretion to allow 
a will to be annexed to a deposition 
in probate proceedings. In re Hayes, 
55 Colo. 340, 135 P 449, AnnCas1914C 
eed. 

77. U. S.—wU. S. v. Fifty Boxes, 
etec., Lace, 92 Fed. 601; Bird v. Halsy, 
87 Fed. 671. 

Ala.—Apfel v. Crane, 83 Ala. 312, 
3 S 863; Mobley v. Leophart, 51 Ala. 
587. 

A ge Atkins v. 20 s'Aric. 

Cal.—Toby v. Oregon Pac. R. Co., 
98 Cal. 490, 33 P 550. 

Ky.—Miller v. Miller, 7 Kyl 359. 

Mass.—Marvin v. Raigan, 12 Cush. 
132. 

N. H.—Gardner v. Kimball,'58 N. H. 
202. 


Guice, 
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ence and identification,“” or where they cannot be 
annexed because of their bulk, they may be sealed 
up with the deposition ;’® and if their identification 


Pa,—Susquehanna, ete., R., ete., Co. 
v. Quick, 61 Pa. 3% 

Tex. —Pope Vv. pethopy: 29 Tex. Civ. 
A. 298, 68-SW 5 

Vt. —Manley v. mabahon ete, KECo;, 
90 Vt. 218, 97 A 674. 

[a] Imperfect reference.—That an 
account testified to is described as 
annexed and marked “A,” when it is 
not so marked in fact is not a valid 
objection to the deposition, if no 
other account is annexed. Marvin v. 
Raigan, 12 Cush. (Mass.) 132. 

[b] Identification by commis- 
sioner.—No formal certificate of the 
commissioner is necessary, but it will 
be sufficient if the indorsements on 
the exhibits and depositions are made 
by the same person, and the exhibits 
are so described and marked by the 
commissioner that their identity is 
unmistakably established. Bird v. 
Halsy, 87 Fed. 671 

{c] Exhibits annexed to deposi- 
tion in another case.—Where a wit- 
ness testified that certain exhibits 
had been already attached to his an- 
3wers in a deposition taken in another 
case, “and are hereto again referred 
to, affirmed, and made part of my 
foregoing answers in this case,’ the 
exhibits were properly received in 
evidence, although the first deposi- 
tions were taken in a suit between 
other parties. Pope v. Anthony, 29 
298, 302, 68 SW 521. 

{da] Writings to be proved by tw 
witnesses may be attached to the 
deposition of one and suitably re- 
ferred to and identified in the deposi- 
tion of the other. Mobley v. Leop- 
hart, 51 Ala. 587. ; 

fe] Return for identification.— 
Where exhibits are not identified and 
attached to a deposition as required 
by the instructions, and the deposi- 
tion is returned for that purpose, the 
right of the adverse party to fur- 
ther examine as to the identity of 
such exhibits is waived, if no request 
therefor is made. U. S. v, Fifty 
Boxes, etc., Lace, 92 Fed. 601. 

(f] Where the statute provides no 
special method of identification, the 
exhibit must in some manner be at- 
tached to or referred to in the deposi- 
tion or be mentioned in the certificate 
of the commissioner. Fountain City 
Drill Co. v. Lindquist, 22 S. D. 7, 114 
NW 1098. 

78. Humphries v. Dawson, 38 Ala. 
199; Shaw v. McGregory, 105 Mass. 
96 

[al Annexation after opening.—A 
deposition will not be suppressed 
where the commissioner certified 
“that the annexed deed of convey- 
ance, hereunto attached, marked ‘A,’ 
was shown to the witness, and by 
him examined and recognized to be 
the original deed by him signed and 
delivered,” when in fact the deed 
was marked “A,” was inclosed in 
the package containing the deposi- 


' tion, and was attached to the inter- 


rogatories after the deposition had 
been opened. Humphries vy. Dawson, 
38 Ala. 199, 202. 


/ 
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is clear, for convenience or any other reason, they 
may be transmitted in a separate package.’® Fail- 
ure to annex papers referred to vitiates only so 
much of the deposition as refers to them,*° and may 
be disregarded where the failure has had no effect 
on the merits of the case.8!_ Thus a book containing 
the entry of a cash payment need not be produced, 
where parol evidence of that fact is admissible.®? 
Documents annexed to a deposition are not thereby 
made competent evidence,®** and hence it is proper 
for the commissioner to return with the deposition 
a paper referred to by the witness, regardless of its 
materiality.s¢ The remedy for failure to annex 
exhibits or documents is by motion to return the 
commission for correction or to suppress the deposi- 
tion.8® Objection to exhibits attached to deposi- 
tions 8° or to a failure to attach documents ** should 
be made prior to the trial. A specific objection is 
essential in order to invoke the rule that no exhibits 
shall be attached after the depositions are closed.®® 

[§ 237] b. Originals or Copies. Where a ques- 
tion ealls for an original paper or record, the produc- 
tion and annexation of a copy is insufficient.8® A 
copy used in connection with the deposition of a 
witness is secondary evidence which may be used 
only after laying a proper foundation.°° But copies 
or transeripts of books or papers testified or re- 


79. Bird v. Halsy, 87 Fed. 671; 
Stoddard v. Hill, 38 S. C. 385, 17 SE| R. Co., 
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annexed); Winans v. New York, etc., 
21 How. (U. S.) 88, 16 L. ed. 


[§§ 236-239 


ferred to may be annexed to or accompany the 
deposition in lieu of the originals,®* especially where 
the original is in the custody of the law and cannot 
be procured.®? Objection to the use of copies in lieu 
of originals may be waived.°? It has been held that 
the objection may be made for the first time at the 
trial;°4 but this is contrary to the general rule con- 
cerning secondary evidence.®> The witness cannot 
be required to furnish and attach copies of books 
referred to, but it is the duty of the party wishing 
such copies to have them read into the minutes be- 
fore the officer taking the deposition,°® 

[§ 238] 16. Reading to Witness. To constitute 
a valid deposition the testimony must be read to the 
witness prior to its subscription by him,®* and the 
witness cannot waive this requirement.®® But a 
deposition signed and sworn to,®® and certified by 
the officer will be presumed to have been read; 
and it has been held that reading and signing by the 
witness in the presence of the officer is equivalent 
to the reading of the deposition to him,? and that 
appearance and participation in the taking of the 
deposition without objection waives the defect. 
The witness may, of course, upon his evidence be- 
ing read to him correct his answers,* this being the 
purpose for which it is read.® 


[§ 239] 17. Signature of Witness—a. In Gen- 


cannot object to their introduction in 
evidence on the ground that they 


138; San Antonio, ete. R. Co. v.|68; Oceana Canning Co. v. King,| are mere copies. George Adams, etc., 
Stuart, (Tex. Civ. A.) 178 SW 17. (Mich.) 166 NW 847; Wright v. Cabot,}| Co. v. South Omaha Nat. Bank, 

80. Myers v. Anderson, Wright|89 N. Y. 570. 123 Fed. 641, 60 CCA 579. (2) An 
(Oh,) 613. 88. MclIlwain v. Gaebe, 128 Ill. A.| objection that an original instru- 

81. Tyrell v. Cairo, etc., R. Co., 7] 209. ment did not accompany the dedimus, 
Mo, A. 294; San Antonio, etc., R. Co. 89. Cohen y. Clark, 44 Mont. 151,| but only a copy thereof, is waived by 
v. Stuart, (Tex. Civ. A.) 178 SW|119.P 775. stipulation of counsel declaring that 
1 90. Eborn v. Zimpelman, 47 Tex.|such instrument did accompany it. 


82. Keene v. Meade, 3 Pet. 1, 7 L. 
ed, 581 [aff 16 F. Cas, No. 9,378, 3 
CranchsC: G; bi). 

83. Munster v. Ashworth, 29 App. 
(D, C.) 84; Ashley v. Wolcott, 3 Gray 
(Mass.) 571; Eborn v. Zimpelman, 47 
Tex. 503, 26 AmR 315; Richardson v. 


Ramsay, (Sask.) 2 DomLR 686, 20 
WestLR 566. 
84. Giles v. Paxson, 36 Fed. 882. 


85. Wright v. Cabot, 89 N. Y. 570 
[aff 47 N. Y. Super. 229]. 

{a] Extracts from documents.— 
(1) Where the witness annexes ex- 
tracts from documents and not the 
whole thereof, although requested to 
do so, the remedy of the party ag- 
grieved is by motion in advance of 
the trial, cither to have the execu- 
tion of the commission corrected by 
annexing the whole documents or by 
striking out the extracts, or to sup- 
press the depositicn. Wright v. 
Cabot, 89 N. Y. 570 [aff 47 N. Y. 
Super, 229]. (2) Where the party ag- 
grieved fails to move in advance of 
the trial, he will be deemed to have 
assented to the mode in which the 
commission was executed. Wright v. 
Cabot, supra. 

86. Delta Bag Co. v. Leyland, 173 
Tl, A, 388; Hardenburg v.. Roberts, 
146 Iowa 696, 125 NW 818. . 

{a] Dlustration.—A letter being 
part of and attached to the deposi- 
tion of plaintiff, who identified it as 
ore received from defendant, either 
the prima facie identification was 
sufficient, or if not, defendant, within 
the statutory time, should have filed 
a motion to suppress, thus allowing 
plaintiff time to furnish additional 
identification, and, not having done 
so, the objection of insufficiency of 
identification was not available when 
the deposition was offered in evi- 
dence. Hardenburg v. Roberts, 146 
Iowa 696, 125 NW 818. 

87. Blackburn v. Crawford, 3 Wall. 
(U. S.) 175, 18 L. ed. 186; York Mfg. 
Co. v. Illinois Cent. R. Co., 3 Wall. 
CE 8. )) OT. «88, La, eday 170.5 Geopy, 


503, 26 AmR 3815. 

[a]. Photograph of instrument.— 
Introduction of a deposition contain- 
ing a witness’ opinion of the identity 
of the handwriting of an instrument 
in suit, a photograph of which is an- 
nexed to the deposition, is not justi- 
fied by the facts that the witness is a 
resident of another state and that 
the instrument is on file in a court 
of the state where the cause is 
pending, where no other foundation 
was laid for the use of the photo- 
graph instead of the original. Eborn 
Petre Delman 47 Tex. 503, 26 AmR 


91. U. S—Smith v. D. O. Mills & 
Co., Nat. Bank, 198 Fed. 255. 

Ala.—Scheidegger v. Terrill, 39 S 
172; Talladega First Nat. Bank v. 
Chaffin, 118 Ala. 246, 24 S 80. 

Ga.—Augusta, ete, R. Co. v. Ran- 
dall, 79 Ga. 304, 4 SE _ 674; Peters- 
burg Sav., etce., Co. v. Manhattan F. 
Ins. Co., 66 Ga. 446. 

Eady Sinead v. Hufford, 46 Ind. 


Hibbard, 30 
Iowa 115. 


Miss.—Hauenstein v. Gillespie, 73 
Miss. 742, 19 S 673, 55 AmSR 569. 

N. Y.—Commercial Bank y. Union 
Bank, 11 N. Y. 203 [aff 19 Barb. 
391]; Glazer v. Old Dominion SS. Co., 
113 NYS 979. 

[a] Extracts.—Where the deposi- 
tion is taken in a foreign state, it will 
be sufficient if the witness attaches 
such extracts as relate to the subject 
of inquiry. Amherst Bank v. Conkey, 
4 Metc. (Mass.) 459; Lee v. Thorn- 
dike, 2 Metc. (Mass.) 313; Howard v. 
Orient Mut. Ins. Co., 22 N. Y. Super. 


Iowa.—Overman vy. 


645. 
92. Iglehart v. Jernegan, 16 III. 
513; Jaffe v. Weld, 167 NYS 1039; 


Jackson y. Shepherd, 6 Cow. (N. Y.) 
444. 

93. See cases infra this note. 

[a] Waiver illustrated.— (1) A 
party at whose instance copies are 
attached as a part of a deposition, 


Glass v. Scott, 14 Colo. A. 377, 60 P 
186. (3) Objection to the use of 
copies is waived where their intro- 
duction on a,former trial was not ob- 
jected to. Martin v. Monroe, 142 Ga, 
807, 83 SE 958. 
nae Dickinson v. Clarke, 5 W. Va. 

95. See supra § 208. 

96. Matter of Waterman, 110 App. 
Div. 115. 97 NYS 169. 

rid U. S.—Martin v. U. S., 3 Ct. Cl. 


Ky.—Louisville, ete., R. Co. v. Car- 
ter, 66 SW 508, 23 KyL 2017. 

Mich.—Looker y. Looker, 46 Mich. 
68, 8 NW_ 723. 

Minn.—Beckett v. Gridley, 67 Minn, 
37, 69 NW 622. 

N. Y.—Faith y. Ulster, ete., R. Co., 
70 App. Div. 303, 75 NYS 420. 

Pa.—Zehner v. Lehigh Coal, etce., 
Co., 187 Pa. 487, 41. A 464, 67 AmSR 
586; Llewellyn v. Llewellyn, 31 Pa. 
GP: 670; Auman v. Cunfer, 31 Pa. Co. 


W. Va.—Shepherd v. Snodgrass, 47 
W. Va. 79, 34 SE 879. 

[a] Deposition not read received 
with caution.—A deposition which 
was not read to ,the witness should 
be received with great caution, and 
other conflicting evidence properly 
taken will prevail. Looker v. Looker, 
46 Mich. 68, 8 NW 723. 


98. Godfrey v. White, 43 Mich. 
171, 5 NW 243. 
99. Darby, v. Heagerty, 2 Ida. 


(Hasb.) 282, 13 P 85; Peo. v. Moore, 
15 Wend. (N. Y.) 419. 

1. Cheney v. Woodworth, 13 Colo. 
A. 176, 56 P 979. 

2. Dils v. Adkins, 11 Ky. Op. 298. 

83. Groot v. Oregon Short Line R. 
Co., 34 Utah 152, 96 P 1019. 

4 Harrison vy. Thackaberry, 248 
Ill. 512, 94 NE 172. [rev 154 Ill. A. 
246]; Looker v. Looker, 46 Mich. 68, 
8 NW 723; Beckett v. Gridley, 67 
Minn. 37, 39 NW 622 (by statute). 

5. Looker v. Looker, 46 Mich. 68, 
8 NW 723. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 239-240] 


eral. Generally the failure of the witness to sign 
or subseribe his deposition after its reduction to 
writing requires its rejection.6 Under some cireum- 
stances, however, as where the witness refused to 
sign,’ or where the witness has been duly sworn, or 
the commissioner so certifies, the deposition may 
be admitted although not signed; or the adverse 
party may waive the signature,® and permit the dep- 
osition to be taken by a stenographer or typist after 
the witness has been sworn;?° but a waiver of the 
signature will not extend to a copy of a deposition 
intended for use in another action.11 Where the 
witness has signed the transeribed shorthand notes 
in which the deposition was taken, it is not neces- 
sary that he sign the shorthand notes.12. Under a 
statute providing that the stenographer must be 
sworn to take and transcribe the testimony cor- 
rectly and that the witness must sign the notes after 
they are read over to him, the witness need not sign 
the translations.+* 

After removal to federal court. .A. federal court 
to whieh a case has been removed from a state court 
has no jurisdiction to compel a witness to sign a dep- 
osition taken prior to such removal,'* and the party 
causing the removal is not estopped to raise the 

6. U. S.—Arnold vy. Kearney, 29] erly. taken. 


DEPOSITIONS 


Looker  v. 


[18 C.J.] 699 


orm. TAK: 

[§ 240] b. Sufficiency. It is sufficient if the 
witness signs by the initials of his christian name 
together with his surname, even though the commis- ° 
sion or notice refers to the witness by his full 
name,’® and a variance in initials is not necessarily 
fatal,’7 but a material variance in the surname is 
fatal.1s A witness may sign his deposition by af- 
fixing his mark thereto,!® or another person may sign 
it at his instance or in his behalf.2° Unless so re- 
quired by statute, the witness need not sign in the 
presence of the officer;*4 nor is the signature invali- 
dated by the voluntary absence of the adverse 
party 7? or his attorney.*° Unless otherwise pro- 
vided by statute, signature at the close of the 
whole deposition covers both the direet and the eross- 
examination.?* The signature may be made on a 
separate sheet attached at the end of the deposi- 
tion.25 Even where the proper practice is to sign 
each separate sheet, signature only at the end of the 
whole deposition may be treated as a harmless ir- 
regularity, in the absence of any suggestion of fraud 
or incompleteness.2° Signing in the wrong place 
will not necessarily invalidate the deposition.?7 But 
the depositions must be completed before they ean 
Looker, 46] Galveston, etce., Co. v. Morris, 


Fed. 820 (under Illinois statute). 
Pee .—Bell v. Chambers, 38 Ala. 

Ga.—Woodward vy. Fuller, 145 Ga. 
252, 88 SE 974, 
OS, cccapy sini tiga aoe v. Sauter, 77 Ill. 

Ky.—Louisville, etce., R. Co. v. Car- 
ter, 66 SW 508, 23 KyL 2017. 

La.—Unter v. Metropolitan Nat. 
Bank, 48 La. Ann. 238, 19 S 158; Lee 
v. Lee, 1 La. Ann, 318. 

Mo.—Powell v. Hunter, 257 Mo. 440, 
165 SW 1009. 

N. J.—Flavell v. Flavell, 20 N. J. 
Eq. 211 [aff 22 N. J. Eq. 599]. 

Pa.—Zehner v. Lehigh Coal, ete., 
Co., 187 Pa. 487, 41 A 464, 67 AmSR 
586; Biddle v. Biddle, 17 Pa. Dist. 
748; Askew v. Askew, 17 Pa. Dist. 
680 (in action for divorce); Llewel- 
lyn v. Llewellyn, 31 Pa. Co. 670; 
Auman v. Cunfer, 31 Pa. Co. 6; Zehner 
“4 Lehigh Coal, ete., Co., 20 Pa. Co. 


Vt.—Winooskie Turnp. Co. v. Rid-_ 


ley, 8 Vt. 404, 30 AmD 476. 

[a] Death of witness before sig- 
nature.—A deposition will be sup- 
pressed where it appears that the 
witness died before signing it. Wil- 
ah v. Campbell, 33 Ala, 249, 70 AmD 

6. 

Excuse for refusal to sign see 
supra § 212. 
apes as to signature see infra § 

7. Giles v. Paxson, 36 Fed. 882; 
Clarke v. Sawyer, 3 Sandf. Ch. 351 
[rev on other grounds 2 Barb. Ch. 411 
(aff 2 N. Y..498)]. 

8. Ala.—Wiggins v. Pryor, 3 Port. 


430. 
Ga. fare Stl As v. Bell, 181 Ga. 226, 
67. 


62S 

nie —Dearlove vy. Hayward, 113 Ill. 
A. 326. 

Ky.—Mobley v. Hamit, 1 A. K. 
Marsh. 590; Graham v. Hackwith, 1 
A. K. Marsh. 423. 

Mich.—Looker v. Looker, 46 Mich. 
68, 8 fie 3 723. 

N. C.—Boggs v. Cullowhee Min. Co., 
162 N. Cc, 393) 78 ee ne Rutherford 
v. Nelson, 2 N. C. 

Pa.—Moulson v. frraberave, 1 Serg. 
& R. 201; Lambert vy. Security Mut. 
F. Ins. Co., 58 Pa. Super. 625. 

Va.—Barnett v. Watson, 1 Wash. 
(1 Va.) 372. 

W. Va. Ree a v. Snodgrass, 47 
W.Va. 79, 34 SE 879. 

Eng. —Hodges v. Cobb, L. R. 2 
Q. B. 652, 8 B. & S. 583. 

[a] An unsigned deposition should 
be cautiously received, and subor- 
dinated to conflicting evidence prop- 


. ee 


Mich. 68, 8 NW 723. 

k.—St. Louis, ete., R. Co, v. 
Webster, 99 Ark. 265, 137 SW 1103, 
1199, AnnCas1913B 141; Williams v. 
Buchanan, 86 Ark. 259, 110 SW 1024. 


655, 45 NW 744. 

Ky.—Louisville, ete., R. Co. v. Car- 
ter, 66 SW 508, 23 Kyl 2017. 
fe MG oe eee v. Harber, 55 Mo. 

Pa.—Lambert v. Security Mut. F. 
Ins. Co., 58 Pa. Super. 624. 

[a] Failure to object.—The fail- 
ure of a witness to sign his deposi- 
tions is an irregularity, which can 
be waived, and which must be deemed 
as waived by the unexplained failure 
to object as provided by the rule of 
eourt. Lambert v. Security Mut. F. 
Ins. Co., 58 Pa. Super. 624. 

[b] Time of objection.—Objection 
that the witness did not sign his 
deposition should be taken prior to 


the trial. Ratliff v. Thomson, 61 
Miss. 71. 
10. Shoemaker v. Smith, 80 Iowa 


655, 45 NW 744; Louisville, etc., R. 
Co. v. Carter, 66 SW 508, 23 Kyl 
egies Steckman v. Harber, 55 Mo. A. 


[a] A stipulation by the attor- 
neys for the parties that the deposi- 
tion of a witness should be taken in 
shorthand and transcribed by the 
stenographer, and that the notary 
might sign the name for the witness, 
and transmit the same to the court, 
to be used as evidence, subject to ob- 
jections which might be made if the 
witness were in court, etc., waives an 
objection that the deposition was not 
subscribed by the witness as_re- 
quired. Groot v. Oregon Short Line 
R. Co., 34 Utah 152, 96 P 1019. 

11. Louisville, etc., R. Co. v. Car- 
ter, 66 SW 508, 28 KyL 2017. 

12. Williams v, Smith, 29 R. I. 
562, 72 A 1093. 


13. Slocum v. Brown, 105 Iowa 

209, 74 NW 936. 

Me Arnold v. Kearney, 29 Fed. 
0. 

aaa Arnold v. Kearney, 29 Fed. 
0 


[a] The reason for this rule is 
that the removal nullifies all proceed- 
ings taken in the state court. Ar- 
nold v. Kearney, 29 Fed. 820. Com- 
pare Zych v. American Car, ete.; Co., 
127 Fed. 723 (holding that, where the 
parties expressly stipulated that the 
removal should not affect deposition 
proceedings commenced prior to the 
removal, such proceedings might be 
continued in the federal court). 

16. Payne v, June, 92 Ind. 252; 


R. 
(Civ. A.) 60 SW. 818 [aff on other 
grounds 94 Tex. 505, 61 SW 709]; 
Texas, ete., R. Co. v. Walker, 25 Tex. 
Civ. A. 216, 60 SW 796. 

17. Galveston, etc., R. Co. v. Mor- 
ris, (Civ. A.) 60 SW 813 {aff on other 
grounds 94 Tex. 505, 61 SW 709]. 

18. Galveston, ete., R. Co. v. Mor- 
ris, 94 Tex. 505, 61 SW 709 [aff on 
other grounds (Civ. A.) 60 SW 813]. 
See supra § 185. 

19. Lee v. Lee, 1 La. Ann. 318; 
Britton v. Berry, 20 Nebr. 325, 30 NW 


254; State v. Depoister, 21 Nev. 107, 
25 P 1000. 
20. State v. Carlisle, 57 Mo. 102. 


fa] Mlustrations—(1) A deposi- 
tion not signed by the witness was 
sufficient, where the commissioner 
certified that deponent was unable to 
write her name and the deposition 
was signed by the commissioner and 
the interpreter. Darling v. Darling, 
8 Ont. Pr. 391. (2) In Maryland, the 
rules in equity authorize the exam- 
iner to sign the deposition of a wit- 
ness who dies before affixing his sig- 


nature. Scott v. McCann, 76 Md. 47, 
24 A 536. 
21. Harzburg v. Southern RiGee 


65 S.-C. 539, 44 SE 75 

22. Williams v. Smith, 29 RG 
562, 72 A 1093. 

23. Clark v. Manhattan R. Co., 102 
N.Y. 656, 6 NE 111. 

24. Lord Vv. Horsey, 5 Del. 
ay Westcott v. Allston, 1 Del. Ch. 
4. 

25. Potomac Bottling Works v. 
Barber, 103 Md. 509, 63 A 1068. 


26. Smith v. Groneweg, 40 Minn. 
178, 41 NW 939. 
27. Moss v. Booth, 34 Mo. 316; 


Read v. Patterson, 1i Lea (Tenn.) 
436: Missouri, etc., R. Co. v. Denton, 
29 Tex. Civ. A. 284, 68 SW 336. 

{a] Iustrations.—(1) Signature 
at the end of the officer's certificate 
and above his attestation is suf- 
ficient. Read v. Patterson, 11 Lea 
(Tenn.) 430. (2) Where the answers 
of a witness to the direct and cross- 
interrogatories were written by him, 
and fastened together, and the wit- 
ness, having signed his answers to 
the direct interrogatories, they were 
sworn to by the witness before the 
officer, and the officer’s certificate was 
attached to the interrogatories, and 
recited that the answers were signed 
and sworn to before him, it was held 
that the witness intended to signify 
his assent to the contents of the an- 
swers to both the direct and cross- 
interrogatories, and that his signa- 
ture should constitute a signing of 
such answers. Missouri, ete., R, Co. 
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be signed.28 A loose sheet attached to a deposition 
bearing the signature of the witness previously ob- 
tained will be suppressed on the court’s own mo- 
tion.2® Signature of the witness to carbon copies 
of a deposition filed by the officer is sufficient.*° 

[§ 241] ¢. Identification of Signature. The sig- 
nature is sufficiently identified by the certificate of 
the commissioner or officer,?! and the mark of the 
witness may be attested by the magistrate’s signa- 
ture as subscribing witness;%2 but the question of 
identity may be submitted to the jury.** 

[§ 242] 18. Oath to Witness—a. Necessity. 
Unless otherwise stipulated,** the failure of the wit- 
ness to make affirmation or oath to his deposition 
or otherwise to attest it as required by law invali- 
dates the deposition.’® Where the statute so pro- 
vides, the witness must be ‘‘cautioned’’ as well as 
sworn.*® 

[§ 243] b. Form. Where the form of the oath 
to be administered to the witness is prescribed, con- 
formity thereto is necessary to the validity of the 
deposition,®? although it has been held that an oath 
more comprehensive than the statute requires is not 
objectionable." The fact that depositions are 
sworn to as true to the best of deponent’s knowl- 
edge and belief is not ground for:suppressing the 
deposition, especially where the answers themselves 
are direct and positive statements.*® Objection to 
the sufficiency of the oath is waived by appearance 
and eross-examination without objection.*° 

Conflict of laws. As a general rule when the dep- 
osition is taken by commission the witness must be 
sworn according to the law of the forum from which 
the commission issued.*? It has been held sufficient, 
however, to administer the oath according to the 
law of the state where it is taken.*? 


DEPOSITIONS 


[§§ 240-246 


In the federal courts the form of the oath to the 
witness in taking depositions de bene esse may fol- 
low the state statute.*® 

[§ 244] ec. By Whom Administered. Unless the 
statute requires that the witness shall be sworn by 
the commissioner personally,‘* the witness may be 
sworn in the presence of the commissioner by any 
officer duly authorized to administer oaths,*? espe- 
cially where the commissioner is prohibited from ad- 
ministering the oath.#® It will be presumed in the 


“absence of anything to the contrary that the oath 


was administered in the presence of the commis- 
sioner,#* and by a duly qualified officer.*§ 

[§ 245] d. Time of Administration. <A require- 
ment that the witness shall be sworn before he is 
examined should be observed,*® but it has been held 
that in the diseretion of the court the deposition 
may be admitted if the oath was administered after 
the testimony was taken,°° that it is unimportant 
whether a witness is sworn before or after his dep- 
osition is reduced to writing,®! that a jurat dated 
some days later than the date fixed for taking the 
deposition will not vitiate it,°? and that a require- 
ment that the witness must be sworn before his 
answers are reduced to writing does not apply to a 
deposition taken pursuant to written interroga- 
tories.°* Where the witness is sworn before testify- 
ing, as required by statute, his deposition will not 
be suppressed for noncompliance with a stipulation 
that he shall be sworn to the deposition after it has 
been given and transcribed.* Where a witness 
after being sworn refuses to testify, it is not neces- 
sary that he be sworn again before being required 
to testify on a later occasion in the same matter 
before the same commissioner after an amendment 
ef the pleadings.®® 


XVIII. THE RETURN 


[§ 246] A. In General. All the papers which 
properly constitute the return must be transmitted 


v. Denton, 29 Tex. Civ. A. 284, 68 SW|over his hand and seal the words 832; Bacon v. Bacon, 33 Wis. 147. 
336. “subscribed and sworn to before me,’ 42. Wilson Sewing-Mach. Co. 

28. Hewlett v. Wood, % Hun}/etce., there being no declaration by the| Jackson, 30 F. Cas. No. 17,853, 
person making the answers. Averill} Hughes 295; Vail v. Nickerson, 
v. Boyles, 52 Iowa 672, 3 NW 731. 


CNSRY eos 
29. Martin v. U. S., 3 Ct. Cl. 384. 


or delivered in due form to the court in which the 
deposition is intended to be used, or to its clerk,5® 


Mass. 262. 


30. Williams v. Buchanan, 86 Ark. 
259, 110 SW 1024, 

31. Sonneborn vy. Southern R. Co., 
65 S. C, 502, 44 SE 77; Hodges v. 
Cobb; L. RR. 2..Q 7B: 652, 8 B. & S. 
583; Windsor Mar. Ins. Co. v. Ladd, 
2 N. S. Dec. 493; Darling v. Darling, 
8 Ont. Pr: 391, 

32. State v. Depoister, 21 Nev. 107, 
25 P 1000. 

[a] Attestation below the jurat is 
valid. State v. Depoister, 21 Nev. 
107, 25 P 1000. 

33. Williams v. Rawlins, 33 Ga. 
117 (where the signature appeared to 
be in the handwriting of the commis- 
sioner). 

34. Shoemake v. Smith, 80 Iowa 
655, 45 NW 744, 

35. WU. S.—Luther v. The Merritt 
Hunt, 15 F. Cas. No. 8,610, Newb. 


Ala.—Payne v. Long, 121 Ala. 385, 
25 S 780. 

Iowa.—Averill v. Boyles, 52 Iowa 
672, 3 NW 731 

N. J.—Crowther v. Lloyd, 31 N. J. 
L. 895. 

Oh.—Bond v. Ward, Wright 747. 

Pa.—Jones v. Ross, 2 Dall. 148, 1 
L. ed. 324; Zehner v. Lehigh Coal, 
ete., Co., 20 Pa. Co, 29; Smith v. Coke- 
fair, 1 Pa, Co. 48. 

[a] Declaration by'! witness.—A 
statute requiring answers to inter- 
rogatories to be verified by the af- 
fidavit of the party making them that 
they are true is not satisfied by sub- 
joining thereto by a notary public 


Caption or certificate see infra § 


36. Luther v. The Merritt Hunt, 
re F. Cas. No. 8,610, Newb. Adm: 


“[a] Foreign commission.—Where 
a deposition is taken on commission 
without the state, the witness need 
not be cautioned, but it will be suffi- 
cient if he is sworn according to law. 
Crowther v. Lloyd, 31 N. J. L. 395. 

37. Wilson Sewing Mach, Co. v. 
Jackson, 30 F. Cas. No. ..17,858, 1 
Hughes 295; Fabyan v. Adams, 15 
N. H. 371; Phelps v. Panama, 1° Wash. 
et 615;-.Bacon v. Bacon, 33 Wis. 

[al In the federal courts, in tak- 
ing depositions de bene esse, the wit- 
ness must be sworn to testify the 
whole truth on the entire subject and 
not as to each interrogatory. Wilson 
Sewing Mach. Co. v. Jackson, 30 F. 
Cas. No. 17,853, 1 Hughes 295. 

{b] In Wisconsin, the rules re- 
quire the commissioner to certify 
“that the witnesses were duly sworn 
or affirmed before giving their evi- 
dence.’”’ Bacon v. Bacon, 33 Wis. 147. 

aoe Ballance v. Underhill, 4 Ill. 


39. Senter v. Teague, (Tex. Civ. 
A.) 164 SW 1045. 

40. Shutte v. Thompson, 15 Wall. 
(U. S.) 151,21 Li ed. 128. 

41. Jones v. Oregon Cent. R. Co., 
13 F. Cas. No. 7,486, 3 Sawy. 523; 
Com. v. Smith, 11 Allen (Mass.) 2438; 
Cross v. Barnett, 61 Wis. 650, 21 NW 


43. Wilson Sewing-Mach. Co. 
Jackson, 30 F. Cas. No. 17,858, 
Hughes 295. 
gta Perry v. Thompson, 16 N. J. 

45. Glover v. Millings, 2 Stew. & 
P. (Ala.) 28; Ander v. Ross, 2 Del. 
276; Vaughan v. Hlamehards 2. Dall. 
(Pa.) 192, 1 L. ed. 34 

46. Lincoln v. Battelle, 6 Wend. 
(N. Y.) 475. 

47. Vaughan v. Blanchard, 2 Dall. 
(Pa.) 192, 1 L. ed, 344. 


HS ans 


48. Glover v. Millings, 2 Stew. & 


P. (Ala.) 28. 

49. Peo. v. Restell, 3 Hill (N.:Y.) 
289; Putnam v. Larimore, Wright 
(Oh.) 746; Stonebreaker v. Short, 8 
Pa. 155; Armstrong v. Burrows, 6 
RB (Pa.) /266; Bacon v. Bacon, 33 

is if 

Boas and certificate see infra § 


50. Wight v. Stiles, e Me. 164; 
Wurzburg v. Andrews, 28 N. S. 387. 

51. Tooker v. Thompson, 24 F. Cas, 
No. 14,097, 3 McLean 92; Donovan v. 
Hibbler, 3 Nebr. (Unoff.) 652, 92 NW 
637; Barron v. Pettes, 18 Vt. 385. 

52. Indiana, etc., R. Co. v. Wilson, 
77 Ill. A. 608. 

53. Zeiger v. Woodson, (Tex, Civ. 
A.) 202 SW 163. 

54. Knapp v. American Hand- 
pomed Shoe Co., 63 Kan. 698, 66 P 


55. Ex p. Brockman, 233 Mo. 135, 
134 SW 977 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


56. Edleman vy. Byers, 75 Ill. 367; 


§§ 246-249] 


and they must show that the deposition was taken 
or the commission executed, and the mode or man- 
ner of taking or execution, so as to leave nothing to 
conjecture.** But the omission to return immaterial 
matters,°* or the return of unnecessary papers, mem- 
oranda, or statements,°® may be disregarded. Where 
proper stamps cannot be affixed to a deposition taken 
abroad they may be supplied after the return.*° 

Time. The return must be made within the pre- 
scribed time,®! although it may be discretionary 
with the court to permit the return of a deposition 
after the date fixed by the commission,®? and objec- 
tion in this regard may be waived by failure to make 
it in due time,*? or by the consent of the parties.®* 
In England the court cannot extend the time pre- 
seribed by the commission,®® but a return delayed 
by accidental circumstances may be received.®* 

[§ 247] B. Form and Requisites—1. In Gen- 
eral. The return should be sufficient as to form and 
should comply with the requirements of rules and 
statutes in relation thereto.®* A deposition will not 
be rejected, however, for failure to recite the con- 
tingencies on which it is to be used,°* nor for fail- 
ure to recite that it was taken under a rule of court 
when it is attached to a certified copy of the rule 
under which it was taken.®® It is immaterial that 
the answers are on a separate sheet attached to in- 
terrogatories, but not at the end of each one, if 
the whole is above the signature of the commis- 


Louisville, ete. R. Co. v. Heilprin, 
95 Ill. A. 402; Woods v. Clark, 24 61. 
Pick. (Mass.) 35; Chitty v. East In- 
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Ch. 190, 30 Reprint 87. 
p. Henderson, 
10 EngCh 227, 35 Reprint 540; Mc- 
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sioner.‘? Where the return shows that the deposi- 
tion was taken on the day, at the place, and by the 
person designated, it will be presumed in the ab- 
sence of evidence to the contrary that all things were 
properly done.’ A deposition returned mutilated, 
several pages being missing, cannot be received.?2 

[§ 248] 2. Indorsement of Return on Commis- 
sion. A statutory requirement that the commis- 
sioner shall indorse his return on the conimission is 
substantially complied with by an indorsement on 
any part of the commission, or where it is indorsed 
on the deposition which is securely attached to the 
commission,’* or where if is indorsed on the inter- 
rogatories.**° It has been held that this requirement 
is satisfied where the return is made on a separate 
sheet attached to the commission,’® but there is au- 
thority to the contrary.77 In England the indorse- 
ment should be on the back of the commission and 
not on the envelope inelosing it.78 

[§ 249] ©. Caption and Certificate—l. In Gen- 
eral. Generally there should be a caption to the 
deposition,’® and the statutory requirements in re- 
gard thereto must be substantially complied with.®° 
The caption may be incorporated with the certifi- 
cate,8t or may be read and interpreted together 
therewith,’* and where the certificate supplies all 
that a caption would have contained, the mere want 
of a caption will not invalidate the deposition.®* 
The caption should be authenticated by the ecertifi- 


ber Co., 155 N-.C. 239, 71 SE 329, Ann 
Cas1912C 107; Street v. Andrews, 115 


Coop. 227, 
N. C. 417, 20 SE 450. And see Steuart 


dia Co., 2 Cox Ch. 190, 30 Reprint| Gregor v. Topham, 2 Hare 516, 24|v. Mason, 3 Harr. & J. (Md.) 507 
87. EngCh 516, 67 Reprint 213; Anony-| (holding that depositions, although 
57. Ala.—King v. King, 28 Ala.| mous, 3 Ld. Ken. 30, 96 Reprint 1297;|dated a day after the date of the 


315. 
Te SEE v. Wiggins, 6 Del. 
jilinn.—Mair v. January, 4 Minn. 


rin Y.—Bailis v. Cochran, 2 Johns. 

Pa.—Scott v. Horn, 9 Pa. 407. 
aera v. Hamilton, 12 Man. 

[a] What may be considered.— 
The commission, interrogatories, cap- 
tion of the answers, and certificate 
may be considered together to ascer- 
tain if the commissioner performed 
his duty, and a defect in one part 
of the return may be supplied by 
gabe part. King v. King, 28 Ala. 

oO. 

[b] In presence of commissioner. 
—It will be presumed that the dep- 
osition was taken in the presence of 
the commissioner where he certifies 
that the witnesses appeared and were 
sworn by him, and that he read the 
testimony to them and that they rati- 


fied it. Hermida v. Gestera, 23 Porto 
Rico 92. 
[ec] Several commissioners.—Un- 


der a rule providing that, should any 
commissioner appointed to take tes- 
timony fail to attend for that pur- 
pose after notification, the other com- 
missioners may proceed to execute 
the same, the return to a commis- 
sion issued to several persons must 
show that all were present, or were 
notified of the time and place of exe- 
cuting it. Mair v. January, 4 Minn, 


239. 

[d] Pursuant to commission.—It 
is sufficient to state that the deposi- 
tion was taken pursuant to the com- 
mission. King v. King, 28 Ala. 315. 


58. Harper v. Young, 17 Phila. 
(Pa.) 109. 
59. Dill v. Camp, 22 Ala. 249. 


{a] Interrogatcries not signed by 
counsel or filed in the clerk’s office 
or served on the opposite party, re- 
turned with a deposition taken on 
commission, will be treated as mere 
memoranda made by or for the com- 
missioner, and may be Gisregarded. 
Dill v. Camp, 22 Ala. 249. 

60. Chitty v. East India Co., 2 Cox 


“% <n 


Wake v. Franklin, 1 Sim. & St. 95, 1 
EngCh 95, 57 Reprint 38; Jones v. 
Mitchell, 2 Vern. Ch. 197, 23 Re- 
print 728; Giraud v. Montreal, 3 Que. 
ie 160; Jackson v. Hughes, 1 OntWN 
478. 

[a] A statute requiring process to 
be returnable to the term next en- 
suing its teste does not apply to com- 
missions to take depositions, which 
may be made returnable to any sub- 
sequent term. Duncan v. Hill, 19 
N.C, 291. 

62. Fell v. MelIllhenny, 123 La. 
364, 48 S 991; Re Port Hood Coal Co., 
5 East. L. Rep. 377. 

63. Askew v. Matthews, 175 N. C. 
187, 95 SE 163. f : 

[a] Time for objection.—Objec- 
tion to the introduction of a deposi- 
tion for delay in its return, being in 
substance a motion to quash or re- 
ject it for irregularity, is permissible 
only before the trial is begun, under 
Rev. (1905) §§ 1647, 1648. Askew v. 
Matthews, 175 N. C. 187, 95 SE 163. 

64. Thibault v. Poulin, 22 Que. 
Super. 371, 5 Que. Pr. 189. 

65. Hall v. De Tastet, 6 Madd. 269, 
56 Reprint 1093. 

66. Townsend v. Lowe, Cox Ch. 
410, 29 Reprint 1225; Howes. v. 
Beatty, 12 OntWR 699. 

67. Del.—Laurel Printing,  etc., 
Co. v. James, 29 Del. 185, 97 A 601. 


Ky.—Johnson v. Fowler, 4 Bibb 
521. 

La.—Dangerfield v. Thruston, 8 
Mart. N. S. 232. 

Md.—Steuart v. Mason, 3 Harr. & 
J. 607. 

N. Y.—Creamer v. Jackson, 4 Abb 
Pr 413. 


Wash.—Nasser v. Gaston, 70 Wash. 
685, 692. 127 P 470 [cit Cyc]. 

[a] Form of urn.—See Street 
v. Andrews, 115 N. C. 417, 20 SE 450; 


Moore vy. Willard, 30 S. C. 615, 9 SE 
273. 

68. Johnson v. Fowler, 4 Bibb 
(Ky.) 521. 

69. Vincent v. Huff, 8 Serg. & R. 
(Pa.) 381. 


Andrews, 115 N. C. 


Broad River Lum- 


70. Street v. 
417, 20 SE 450. 
71. Younce v. 


execution of a warrant of resurvey 
in an ejectment suit, will, if returned 
with the plats, be considered prima 
facie as having been taken on the 


survey). 
72. Dangerfield v. Thruston, 8 
3 Minn. 287 


Mart. N. S. (La.) 232. 

73. Tyson v. Kane, 

(holding that the return is properly 
indorsed on the commission where it 
appears on the second leaf of the 
same sheet of that paper). 

74. Hall. v.. Barton, 25 Barb. 
(N. Y.) 274; Simpson vy. Malcolm, 43 
NB? 79; 

McCleary v. Edwards, 27 Barb. 
CNe F¥2) 1239. 

Pendell v. Coon, 20 N. Y. 134 
[overr Fleming v. Hollenback, 7 Barb. 
271]; Cook v. Bell, 18 Mich. 387. 

77. Beatty v. Ambs, 11 Minn. 331. 

78. Philips v. Philips, 4 Jur. 599. 

79. Henderson v. Cargill, 31 Miss. 
367; Lowrance v. Richardson, 23 Okl. 
343, 100 P 529; Bates v. Maeck, 31 Vt. 
456; Hauxhurst v. Hovey, 26 Vt. 544; 
Danforth v. Reynolds, 1 Vt. 259; San- 
ders v. Howe, 1 D. Chipm. (Vt.) 363. 

{a] Forms of caption see Haton v. 
Peck, 26 Mich. 57; Currier v. Boston, 
ete., R. Co., 31 N. H. 209; McFaddin 
v. Sims, 43 Tex. Civ. A. 598, 97 SW 
335; Nye v. Spalding, 11 Vt. 501. 

[b] In Georgia no caption or pre- 
amble to the answers is necessary. 
Flournoy v. Jeffersonville First Nat. 
Bank, 79 Ga. 810, 2 SE 547. 

g0. Bacon v. Rogers, 8 Allen 
(Mass.) 146; Simpson v. Carleton, 1 
Allen (Mass.) 109, 79 AmD 707; San- 
ders v. Howe, 1 D. Chipm. (Vt.) 363. 

[a] Omission of the words “before 
me” in the caption, preceding the 
name of the officer before whom the 
deposition purported to be taken, ren- 
ders the deposition inadmissible. 
Powers v. Shepard, 21 N. H. 60, 53 
AmD 168. 

81. Hauxhurst v. Hovey, 26 Vt. 

Rock 


544. 
82. McClintock v. ‘Table 
Nebr. 130, 71 SW 


Beanie Bank, 52 
8. 

83. Hauxhurst v. Hovey, 26 Vt. 
544: Krohn vy. Sohn, 68 W. Va. 687, 
70 SE 699. q 
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cate of the officer before whom it was taken.8* This 
certificate should substantially conform to all stat- 
utory requirements and rules of court,° and no pre- 
sumptions will be indulged to supply defects ;8° but 
the validity of the certificate is not affected by re- 
dundant matter,®? or by a misrecital which is recti- 
The certificate is 
sufficient if it appears at the end of all the interroga- 
tories and answers.*® The return may be made part 
of the certificate by reference thereto.°° 
sence of revenue stamps from the certificate will not 


fied by the commission itself.* 


invalidate the deposition.®* The 


certificates will not invalidate the deposition if the 
requisites of the statute are complied with.%? 
Where depositions are taken pursuant to stipula- 
tion the court will be more liberal in dispensing with 
the usual requirements as to the caption and cer- 


tificate.®? 


Conflict of laws.°* Generally depositions taken in 
another state must be certified according to the 


practice of the state in which they 


84. Peo, v. Mitchell, 64 Cal, 85, 27 
P 862; Harvey v. Osborn, 55 Ind. 535; 
Lowrance v. Richardson, 23 Okl. 343, 
“te P 529; Davis v. State, 9 Tex. 4 
36 

[a] Depositions taken under a de- 
cree for an accounting need not be 
certified by the master; the report 
of the master takes the place of the 
usual certificate. Smith v. Profitt, 82 
Va. 882, 1 SE 67. 


85. U. S.—Keene v. Meade, 3 Pet. 
1, 7 L. ed, 581; Bell v. Morrison, 1 
Pet. 351, 7 L. ed. 174; Bussard_ v. 


Catalino, 4 F. Cas. No. 2,228, 2 Cranch 
C, C, 421; Jones v. Knowles, 13 F. Cas. 
No. 7,474, 1 Cranch C. C. 523; Thorpe 
v. Simmons, 23 F. Cas. No. 14,007, 2 
Cranch C. C..195. 

iE Va weed v. State, 123 Ark. 
101. 184 SW 43 

Cal.—Short v. : Frink, 151 Cal. 83, 90 
P 200; Peo. v. Morine, b4 °Cal)..575; 
Dye v. Bailey, 2 Cal, 383. 

Del.—Laurel Printing, ete., 
James, 29 Del. 185, 97 A 601. 

Tll,—-Greene County v. Bledsoe, 12 
Ill. 267. 
Fe a ae te Suce., 6 La. Ann. 

Tex.—Houston, etc., R. 
kin, 64 Tex. 454. 

Vt.—McCrillis v. McCrillis, 
135; Hard v. Brown, 18 Vt. 87. 
,- Man. —Reg. v. Hamilton, 12 Man. 
854. 

fa] Appointment of clerk.—A cer- 
tificate by the commissioners that 
they administered the oath to a per- 
son named, “the clerk we are going 
to employ,” sufficiently shows that 
they appointed a clerk and swore him. 
Keene v. Meade, 3 Pet. 1, 7 L. ed. 581 


Co. v. 


Co, v. Lar- 
38 Vt. 


Been af ¥. Cas. No. 9,373, 3 Cranch 
“[b7 Amendment of the certificate 


may be had at the instance of the 
party taking the deposition without 
any order of court. Dills v. May, 3 
KyL 765, 11 Ky. Op. 619. 

[ce] Under federal judiciary act.— 
A magistrate who takes a deposition 
under the federal judiciary act must 
certify all the facts necessary to 
permit the introduction of the deposi- 
tion as evidence. Jones v. Knowles, 
13 FB, Cas. No. 7,474, 1 Cranch C, C. 


523. 

{d] In South Carolina the statute 
does not require the certificate to 
show compliance therewith. Crosby 
vy. Seaboard Air Line R. Co., 81S. C. 
24, 61 SE 1064, 

fe] In Canada, the omission of 
the usual words “y persiste” at the 
end of a deposition is not fatal. Car- 
den v. Finley, 3 L. C. Jur. 232. 

{[f] Forms of certificate.—Dick 
vy, Runnels, 5 How. (U. 8.) 7, 12.1. 
ed, 26; Bell vy. Morrison, 1 Pet. (U. 8.) 
851, 7 I. ed, 174; Roberts v. Fleming, 
$1 ‘Ala, 683; Peo, v. Riley, 75 Cal. 98, 
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The ab- | state.2 


making of two 


trial.? 


nesses.° 
cate.® 


are to be used,°® 


16 P 544; Lyon v. Ely, 24 Conn, 507; 
Knapp v. American Hand-Sewed Shoe 
Co., 638 Kan. 698, 66 P 996; Amherst 
Bank v. Root, 2 Mete. (Mass.) 522; 
Reed v. Boardman, 20 Pick. (Mass.) 
441; Eaton v. Peck, 26 Mich. 57; Ty- 
son v. Kane, 3 Minn. 287; Currier v. 
Boston, etc., R. Co., 31 N. H. .209; 
Stoddart v. Hill, 38 S. C. 385, 17 SE 
138; Moore v. Willard, 30 S. C. 615, 
9 SE 273; Neill v. Cody, 26 Tex. 286; 
Nye v. Spalding, 11 Vt. 501; Mo. Rev. 
St. (1889) p 2260, 

86. Bell v. Morrison, 1 Pet. (U. S.) 
351, 7 L. ed. 174. 

87. Kendall v. Limberg, 69 TIl. 
855; Lee v. Burke, 10° La.. 534; Hall 
v. Houghton, 37 Me. 411. 

[a] Dlustrations—(1) A _  certifi- 
eate otherwise good is not affected by 
appending thereto the commission- 
er’s opinion as to the sufficiency of 
the proof. Lee v. Burke, 10 La. 534. 
(2) The certificate of the magistrate 
that a party made no objection is 
extra-official, and may be disregarded. 
Hall vy. Houghton, 37 Me. 411. (3) A 
misdeseription by the commissioner 
of the clerk who issued the commis- 
sion, no certification in this regard 
being necessary, is harmless. Ken- 
dall v. Limberg, 69 Ill. 355. 

88. Louisville, ete., R. Co. v. Chaf- 
fin, 84 Ga. 519, 11 SE 891. 

[a] Court from which commission 
issued.—A misrecital by the commis- 
sioners in their return of the court 
from which the commission issued, 
the commission itself showing the 
mistake, will not vitiate. Louisville, 
ete.,, R. Co. v, Chaffin, 84 Ga. 519, 11 


SE 891. 
hg Westcott v. Allston, 1 Del. Ch. 
90. Dean v. Millard, 1 R, I. 283. 
91. Magic Packing Co. v. Stone- 
Ordean-Wells Co., 158 Ind. 588, 64 
NE 11, 
92. Currier v. Boston, ete., R. Co., 


31.N. H. 209; St. Louis Southwestern 
R. Co. v. Kennedy, (Tex Civ. A.) 96 


SW. 653. 

93. Knight v. Emmons, 4 Mich. 
554; Bates v. Maeck, 31 Vt. 456 

94. See generally Canflict of ‘Laws 
12° C5." p 427, 

95. Corgan vy. Anderson, 30 Ill. 95; 
Commandeur v. Russell, 5 Mart, N. S. 
(La,) 456; Clark v. Bilis, 9 Or, 128. 
Mens? Thieband v. Sebastian, 10 Ind. 


requires that depositions taken in a 
foreign country must be certified in 
such manner as the court shall direct, 
and the court directs them to be cer- 
tified as depositions taken within the 
state, a certificate taken in a for- 
eign country which fails to comply 
with the requirements of the statute 
is insufficient. 

tian, 10 Ind. 454. 


fal Tilustration.—Where a statute | 


Thieband v. Sebas- 
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and the court may be authorized to prescribe the 
form,®® but it has been held that the certificate may 
be in accordance with the laws of the state where 
the depositions are taken;®? and this rule is some- 
times prescribed by statute,®® although in the ab- 
sence of proof as to what those laws are the cer- 
tificate will be judged by the laws of the state where 
the depositions are to be used ®® or according to the 
court’s own knowledge of the laws of the other 


Objections to the certificate must be taken before 
the trial, or they will be deemed to have been 
waived,? and the omission of a certificate is waived 
by failure to interpose a proper objection at the 
A certificate may be waived or its necessity 
obviated by the act of the parties.* 

[§ 250] 2. Several Depositions. 
a single caption to the depositions of several wit- 
Likewise there may be a single certifi- 


There may be 


[§ 251] 3. Time of Making. The caption or 


[b] Discretion of court.—On the 
presumption that a commissioner 
without the state may not be ac- 
quainted with the techhnical require- 
ments of the state in which the dep- 
osition is to be made, the court is 


sometimes vested with discretionary 
power to admit depositions taken 
without the state, although the cap- 
tion may not in all respects conform 
to the statutory requirements. 
Freeland vy. Prince, 41 Me. 105; 
George v. Nichols, 32 Me. 179. 

seen Danforth v. Reynolds, 1 Vt. 
409. 

98. Henderson y. Cargill, 31 Miss. 
aay Coopwood vy. Foster, 20 Miss. 

99. Coopwood v. Foster, 20 Miss. 
718; Johnson v. Perry, 54 Vt. 459. 

1. Johnson y. Perry, 54 Vt. 4593 
Smith v. Potter, 27 Vt. 304, 65 AmD 
198; Barron v. Pettes, 18 Vt. 385. 

2. U. S—Bird v. Halsy, 87 Fed. 
671; Stegner v. Blake, 36 Fed. 183. 

Ala.—Tuskaloosa Cotton-Seed Oil 
Co. v. Perry, 85 Ala. 158,-4:S 635; 
Irby v. Kitchell, 42 Ala. 438; May v. 
May, 28 Ala. 141; Reese v. Beck, 24 
Ala. 651. 

Colo. Walker v. Steel, 9 Colo. 388, 
12 P 423. 


ee aaBe GR Ta v. Callaway, 18 Ga. 
Ky.—Dills v. May, 3° KyL 765. 


Compare Louisville Rock Co. v. Caif, 
82 SW 619, 26 KyL 849 (holding that 
an objection to a deposition: upon 
the ground that the certificate was 
defective was properly sustained at 
the trial, where the party taking the 
deposition had ample time before the 
trial to have the error corrected). 
BA is apne v. Thomson, 61 Miss. 

Mo.—Little Rock Grain Co. v. Bru- 
baker, 89 Mo. A. 1. 

Nebr.—Hssex v. Ksensky, 90 Nebr. 
437, 1383 NW 868. 

Or.—Sugar Pine umber Co. v. 
Garrett, 28 Or, 168. 42 P 129. 

Utah.—Groot v. Oregon Short Line 
R. Co., 34 Utah 152, 96 P 1019; Amer- 
ican Pub. Co. v. C. Ei Mayne Co., 9 
Utah 318, 34° P 247, 

Va.—Burton v. Seifert Co., 108 Va. 
838, 61 SE 933. 

Wis.—Notre Dame du Lac Univ. v. 
Shanks, 40 Wis. 352. 


3. Darby ‘v. cerry. 22 Ida. 
(Hasb.) 28%, 13 P 

4. Darby. v. Honpoity 2 Ida, 
(Hasb.) 282, 13 P 85; Roberts v. 


Louisiana, R. etc., Co., 132'La. (446, 61 
S 522, AnnCas1914D 1207; Knight v. 
Emmons, 4 Mich. 55450 ‘Lockhart v. 
Mackie, 2 Nev. 294. 


5. Howe v. aleve, 12 Gray 
(Mass.) 26. 
6 Ala.—Gulf City Ins. Co. v. 


Stephens, 51 Ala, 121. 


Cal.—Pralus v. Pacific Gold, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ye, 


§§ 251-254] 


the certificate may be drawn up or executed a rea- 
sonable time after the examination,’ and the omis- 
sion to date the certificate is immaterial,* especially 
where the date when the deposition is signed and 
sworn to is shown by another certificate appended.? 
Mere elerical errors in the caption as to the time, 
which may be corrected by reference to the certifi- 
cate, may be disregarded.?° 

[§ 252] 4. Conclusiveness, The certificate and 
the caption thereto are prima facie evidence of the 
facts therein stated,'! provided the officer was au- 
thorized to certify as to such facts.1? But they are 
insufficient to render the statements of the witness 
made in the deposition admissible in another suit.'® 
In some jurisdictions the certificate and caption are 
conclusive as to any facts required by law to be 
stated therein.14 Where the officer certifies to facts 
not required to be stated, the certificate is not con- 
elusive.> It has been held that in the absence of 
fraud the certificate is conclusive»as to the cause 
of taking the deposition;!® but there is authority to 
the contrary.17 The genuineness of the certificate 
cannot be determined by a comparison of handwrit- 
ing;18 nor can the certificate of the officer be over- 
come by testimony on information and_belief.1® 
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Where the commission provides for the taking of 
depdsitions in a foreign country, and the certificate 
indicates that the depositions were taken within the 
state, the court may by reference to the envelope in 
which the depositions are inclosed) find that they 
were taken in the foreign country.?° 

{[§ 253] 5. Who May Certify. The return to a 
commission authorizing a specified number of the 
commissioners to act must be certified by that num- 
ber at least.21 The certificate cannot be made by a 
justice who has gone out of office since taking the 
deposition,?* although it may be by a justice having 
no authority to take depositions, where the testi- 
mony is taken by stipulation.2® A deputy clerk hay- 
ing authority may certify in his own name,?* and it 
is immaterial that the body of the certificate is 
written by the party procuring the testimony.” 

[§ 254] 6. Identification of Cause—a. In Gen- 
eral. There must be a substantial compliance with 
a requirement that the caption shall designate the 
tribunal where the cause is to be tried or to which 
the deposition is returnable,?° or the time and place 
of the trial or session of the court,27 but a state- 
ment of the time and place of trial or session of 
the court is unnecessary where the deposition is 


Min. Co., 35 Cal. 30. 

Mass.—Howe v. Pierson, 12 Gray 
26. 

Minn.—Day v. Raguet, 14 Minn. 
273. 
Mo.—Lord v. Siegel, 5 Mo. A. 582. 

Pa.—Morss v. Palmer, 15 Pa. 51. 

Vt.—Pingry v. Washburn, 1. Aik. 
264, 15 AmD 676. 

- Que.—MeDonald v. Rex, 25 Que. K. 
B. 322, 26 CanCrCas 175, 30 DomLR 
738. 

7 Lee v. Burke, 10 La. 534; Sayre 
v. Sayre, 14 N. J. L. 487. 

8. Dill v..Camp, 22 Ala. 249. 

9. Elgin v. Hill, 27 Cal. 372; Tyson 
v. Kane, 3 Minn. 287. 

10. Jones v. Smith, 6 Iowa 229. 

fa] Tlustration—Where the cap- 
tion indicated that the deposition was 
taken prior to the issue of the dedi- 
mus, but the certificate showed that 
it was taken thereafter, the deposi- 
tion was not invalidated by the er- 
rors in the caption. Jones v. Smith, 
6 Towa 229. ; 

ll. U. S.—Fowler v. Merrill, 11 
How. 375, 13 L. ed. 736 [aff 17 F._Cas. 
No. 9,469, Hempst. 563]; Bell v.. Mor- 
rison, 1 Pet. 351, 7 L. ed. 174; Elliot 
v. Hayman, 8 F. Cas. No. 4,388, 2 
Cranch C. C. 678; Smith v. Williams, 
22 F. Cas. No. 13,127. 


Ala.—Ulmer v. Austill; 9 Port. 
157. 

La.—Bowman v. Flowers, 2 Mart. 
N. S, 267. 

Mass.—Littlehall v. Dix, 11 Cush. 


364; Birekhead, 20 Pick. 
167. 


N. H.—Wyman v. Perkins, 39 N. H. 
8 
15 


Savage v. 


N. J.—Ludlam v. Broderick, 
Nwod. Le 269 


12. Knickerbocker Ice Co, v. Gray, 
165 Ind. 140, 72 NE 869, 6 AnnCas 
607. 
pipe Ross v. Cobb, 9 Yerg. (Tenn.) 

3. 

14. Medcalf v. Seccomb, 36 Me. 71. 

15. Clarke v. Goode, 6 J. J. Marsh. 


(Ky.) 637; Johnson v. Rankin, 3 Bibb 
(Ky.) 86; Gillespie v. Gillespie, 2 
Bibb (Ky.) 89. 

[a] Gaption showing nonexecution 
of commission.—Where no caption is 
necessary, if there is one and it re- 
cites that the answers were taken by 
consent of parties, the taking of the 
answers cannot be referred to a com- 
mission, and the commission is to be 
considered as unexecuted by the ex- 
press return of the commissioners. 
Louisville, ete, R. Co,.v. Chaffin, 84 
Ga. 519, 11 SE 891. 

16. West Boylston v. Sterling, 17 
Pick. (Mass.) 126. 

[a] Im the federal courts, under 


\% _ 


the judiciary act of 1789, the party 
introducing the deposition cannot by 
parol contradict the officer’s certifi- 
eate as to the cause of taking. 
Wheaton v. Love, 29 F. Cas. No. 
17,485, 1 Cranch C. C. 451. 

17, Carter v. Beals, 44 N. H. 408; 
Wyman v. Perkins, 39..N. H. 218; 
Pingrey v. Washburn, 1. Aik. .(Vt.) 
264, 25 AmD 676. 

18. Elliot- v. Hayman, 8 F. Cas. 
No. 4,388, 2 Cranch C. C. 678; Darnell 
v. Bullock, 7 Heisk. (Tenn.) 865. But 
see Bailey v. Brooks, 11 Heisk. 
(Tenn.) 1 (holding that the court 
may inspect the depositions and cer- 
tificate to ascertain if they were 
written by the commissioner). > 

[a] Handwriting experts. — (1) 
The court will not permit persons 
skilled in the comparison of hand- 
writing to prove that the body of the 
certificate of the magistrate was not 
in his handwriting, Elliot v, Hay- 
man, 8 F. Cas. No. 4,388, 2 Cranch 
Cc. C. 678. (2) On exception to deposi- 
tions that it is evident from an in- 
spection of the papers that they were 
not written by the commissioner, the 
judge may refuse to hear the opinion 
of experts, and decide on his own in- 
spection the identity of the hand- 
writing. Bailey vy. Brooks, 11 Heisk. 
(Tenn.) 1, 

19. Wagstaff v. Challiss, 31 Kan. 
212, 1 P 631 (holding that testimony 
on information and belief is insuffi- 
cient to overcome a certificate of the 
officer that he was not an attorney of 
either party or otherwise interested 
in the case). 
pane McKinney v. Wilson, 133 Mass. 


21. Marshall y. Frisbie, 1 Munf. 
(15 Va.) 247. 

[a] By one of two commissioners. 
—Where by the terms of the com- 
mission one of two commissioners is 
empowered to proceed ex parte, in 
ease the other fails or refuses to at- 
tend, a certificate by one of them is 
sufficient, notwithstanding that the 
other commissioner is present and 
takes part in the examination, but 
refuses to sign the certificate. Mill- 
ville Mut. M. & F. Ins. Co. v. Dris- 
coll, 11 Can. S. C. 183. See also Bur- 
pee v. Carvill, 16 N. B. 141 (holding 
that where a commission issued to 
two commissioners for the examina- 
tion of witnesses, and some evidence 
was taken before both, one may re- 
turn the commission, and is not 
bound to wait an indefinite time for 
the examination of other witnesses). 

Signature see infra § 278. 

22. Gaillard v. Anceline, 10.Mart. 
(la.) 479, 18 AmD 338. 


23. Knight v. Emmons, 4 Mich. 
554 


24. Allen y. Hoxey, 37 Tex. 320. 
25. Partch v. Spooner, 57 Vt. 583. 
26. State v. Kimball, 50 Me. 409; 


Kidder v. Blaisdell, 45 Me. 461; Mar- 
tin v. Farnham, 25 N. H. 195; Spauld- 
ing v. Robbins, 42 Vt. 90; Plimpton v. 
Somerset, 42. Vt. 35; Harrison. v. 
Nichols, 31 Vt. 709; Pike v. Blake, 8 
Vt. 400; Sanders v. Howe, 1 D. Chipm. 
(Vt.) 363. 

[a] Clerical error.—(1) The court 
may in its discretion admit a deposi- 
tion notwithstanding a clerical error 
in the name of the court to which it 
is returnable. State v. Kimball, 50 
Me. 409. (2) Such an error is harm- 
less where the cause is sufficiently 
identified by other portions of the 
caption and certificate. Baird v. 
Smith, 124 Ga. 251, 52 SE 655; Nor- 
folk Southern R. Co. v. Norfolk 
Pos Exch., 118 Va. 650, 88 SE 


27. Martin v. Farnham, 25 N. H. 
195; Plimpton v. Somerset, 42 Vt. 35; 
Churchill v.. Briggs, 24 Vt. 498; 
Chandler v. Spear, 22 Vt. 388; Clark 
v. Brown, 15 Vt. 658; Pike v. Blake, 
8 Vt. 400. 

[a] Adjourned term.—A statement 
that the deposition is to be used at 
a court to be held on a day specified 
which is the first day of an ad- 
journed term is sufficient. Martin v. 
Farnham, 25 N. H. 195. 

[b] Court “next to be holden,” etc. 
—A statement that the deposition is 
to be used at a court “next to be 
holden,” ete., sufficiently designates 
the time and place of trial. Churchill 
v. Briggs, 24 Vt. 498; Clark v. Brown, 
15 Vt. 658. 

[ec] Where the deposition is to be 
used in the county court it is suf- 
ficient to designate the county in 
which it is to be used and the time 
of holding the session. 
Spear, 22 Vt. 388. 

[d] Intervening term of court.— 
It is no objection to a deposition that 
a term of the court intervenes be- 
tween the time of taking and the 
term of court at which it is stated 
in the caption it is taken to be used. 
Gallup v. Spencer, 19 Vt. 327 (where 
the caption of a deposition stated 
that it was taken to be used at the 
term “next to be holden on the first 
Tuesday of May next,” and the last 
word “next” was rejected as surplus- 
age and the deposition received). 

{e] Presumption—Where a dep- 
osition taken within any county in 
the state is by its caption return- 
able before the court at a time and 
place appointed by law within such 


Chandler v. 
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taken pending the trial in pursuance of a stipula- 
tion.28 The certificate should identify the cause in 
which the deposition was taken by correctly setting 
forth its title and the names of the parties,?? and 
the failure to do so cannot be cured by the parol tes- 
timony of the commissioner;*? but it has been held 
that leave may be given to amend it.’ Where the 
venue of an action is changed between the issue of a 
commission and its execution, the papers should be 


entitled in the court out of which the commission: 


issued,°? ; 

[§ 255] b. Sufficiency. The cause is sufficiently 
identified by indicating the court in which it is pend- 
ing and naming the parties litigant in the caption or 
certificate, or by otherwise therein suitably referring 
to it,2* and it has been held that, where the caption 
names the first plaintiff and defendant, adding to 
their names and abbreviations ‘‘et al.,’’ it is suf- 
ficient ** to permit the deposition to be read against 
those named.*® On the other hand it has been held 
that naming only one of the parties ‘‘and others’’ 
is not sufficient; the names of all the parties must 
be stated.2* The name of a party who has been dis- 


county, it will not be presumed that 


DEPOSITIONS 


naming the city and county in which 


[§§ 254-257 


missed from the suit may be omitted in the title to 
depositions taken after the dismissal.®7 Omissions 
in the certificate or imperfect or erroneous state- 
ments therein may be disregarded.if the cause is suf- 
ficiently identified elsewhere in the return.*® The 
parties may be designated by the initial letters of 
their given names,*® or a middle name or initial may 
be omitted.*? Misnomer of the parties will not in- 
validate the deposition where the mistake is ap- 
parent or is corrected by other parts of the return 
or is not misleading,*? and if there is no uncertainty 
as to the cause in which the deposition was taken 
its imperfect or incorrect designation is imma- 
terial.4? 

[§ 256] 7. Nature or Character of Action. As 
a general rule it is not necessary to state the nature 
or character of the action.4# In any event it is 
sufficient if the description of the action is suf- 
ficient to give notice to the parties of the contro- 
versy in which the deposition is to be used.*4 

[§ 257] 8. Cause or Reason for Taking. If so 
required by statute or otherwise the reason or 
cause of taking the testimony must be certified,* 


& R. (Pa.) 381. (2) But the contrary 


such deposition is or may be return- 
able before the court in any other 
county and state. Kidder v. Blais- 
dell, 45 Me. 461. 

28. Bates v. Maeck, 31 Vt. 456. 

29. U. S.—Donahue v. Roberts, 19 
Fed. 863; Buckingham vy. Burgess, 4 
F, Cas. No. 2,088, 3 McLean 368; 
Centre v. Keene, 5 F. Cas. No. 2,553, 
2 Cranch C. C. 198; Murray v. Marsh, 
17 F. Cas. No. 9,965, Brunn. Col. Cas. 
22, 3 N. C. 290; Peyton v. Veitch, 19 
F. Cas. No. 11,057, 2 Cranch C._C. 
123; Smith v. Coleman, 22 F. Cas. No. 
13,029, 2 Cranch C. C. 237; Waskern 
v. Diamond, 29 F. Cas. No. 17,248, 
Hempst. 701. 

N. C.—Brunn. Col. Cas, 22, 3 N. C. 


90. 

Tex.—Slaughter v. Rivenbark, 35. 
Tex. 68; Southern Pac, R. Co. v. 
Royal, (Civ. A.) 23 SW 316. 

Vt.—Plimpton v. Somerset, 42 Vt. 
35; Haskins v. Smith, 17 Vt. 263; 
Swift v. Cobb, 10 Vt. 282. 

Eng.—O’Hara v. Creagh, 2 Ir. Eq. 
419; Pritchard v. Foulkes, 4 Jur. 1006, 
5 Myl. & C. 301, 46 EngCh 272, 41 
Reprint 385 [aff 2 Beav. 133, 17 Eng 
Ch 133, 48 Reprint 1130]; Campbell 


vy. Dickens, 3 Y. & C. Exch. 720, 160; 


Reprint 891. 

N. B.—Doe v. McLaughlin, 10 N. B. 
54. 

30. Reg. v. Hamilton, 12 Man. 354. 

31. Donahue v. Roberts, 19 Fed. 
863; Brydges v. Branfill, 12 Sim. 334, 
35 EngCh 283, 59 Reprint 1160. 

32. Helm v. Shackleford, 5 J. J. 
Marsh (Ky.) 390. : 

33. Me.—Knight v. Nichols, 34 Me. 
208. 

me y. Silloway, 3 Allen 
358. 

Miss.—Henderson v. Cargill, 31 
Miss. 367. 


BE grees eit y. McCrillis, 38 Vt. 
135. 

Eng.—Jones v. Smith, 6 Jur. 1073, 
2 Y¥. & Coll. 42, 21 EngCh 42, 63 Re- 
print 19; Brydges v. Branfill, 12 Sim. 
334, 35 EngCh 283, 59 Reprint 1160. 

{a] Actions similarly entitled.— 
A certificate that the witness was 
sworn in a pending action, naming 
the parties thereto, is sufficient to 
permit it to be read in an action bear- 
ing that title, although another ac- 
tion similarly entitled is pending in 
the same court Hall v. Silloway, 3 
Allen (Mass.) 358. 

[b]. Bevived action—A title ap- 
plicable to the suit as originally 
brought or as revived is sufficient. 
Jones v. Smith, 6 Jur. 1078, 2 Y. & 
Coll, 42, 21 EngCh 42, 63 Reprint 19. 

[ec] Location of court.—A caption 


the court in which the deposition is 
to be used is situated, but naming 
no state, is sufficient if it describes 
plaintiff as a resident of the same 
city and county and names the state. 
Spaulding v. Robbins, 42 Vt. 90. 

34. Egbert v. Citizens’ Ins. Co., 7 
Fed. 47, 2 McCrary 386; Lincoln v. 
Wright, 4 Beav. 166, 49 Reprint 302. 

35. Jones v. Pitcher, 3 Stew. & P. 
(Ala.) 135, 24 AmD 716. 

36. Smith v. Coleman, 22 F. Cas. 
No. 13,029, 2 Cranch C, C. 237; Has- 
kins v. Smith, 17 Vt. 263; Swift v. 
Cobb, 10 Vt. 282. 

fa] “The Christian and surnames 
of the parties, both plaintiff and de- 
fendant, must be set forth. It is 
neither a correct, or accurate de- 
scription of the parties defendants, 
to name them as ‘Seneca Smith and 
others.’’”’ Haskins v. Smith, 17 Vt. 
263, 268. 

37. Albert v. Strange, 2 De G. & 
Sm. 652, 64 Reprint 293. 

38. U. 8.—WMerrill v. Dawson, 17 
F. Cas. No. 9,469, Hempst. 563 [aff in 
11 How. 375, 13 L. ed. 736). 

Ga.—Louisville, etc, R. Co. v. 
Chaffin, 84 Ga. 519, 11 SE 891; Mathis 
v. Colbert, 24 Ga. 884; Johnson v. 
Clarke, 22 Ga. 541. 
peat” alt io oe v. Huff, 8 Serg. & R. 
Path oir v. Steele, 5 Hayw. 


Tex.—McFaddin v. Sims, 43 Tex. 
Civ. A. 598, 97 SW 835; Cook v. Car- 
ry a Land, ete., Co., (Civ. A.) 39 SW 

Wis.—Bowman v. Van Kuren, 29 
Wis. 209, 9 AmR 554. 

Enpy.—Harford v. Rees, 9 Hare Ap- 
pendix Ixviii, Ixx, 41 EngCh Ilxviii, 
lxx, 68 Reprint 796, 797. 

[a] A variance between the title 
of the deposition and that of the 
cause may be disregarded where the 
cause in which the depositions were 
taken is clearly identified. Harford 
v. Rees, 9 Hare Appendix Ixviii, lxx, 
Por, Ixvili, Ixx, 68 Reprint 796, 
{b] Reference to commission,— 
Where the title of the cause is not 
stated in the caption or certificate, 
a recital that the deposition was 
taken “in compliance with the an- 
nexed commission” is insufficient. 
Slaughter v, Rivenbark, 85 Tex. 68; 
Southern Pac. R. Co. y. Royal, (Tex. 
Civ, A.) 23 SW 316. 

[c] Attaching depositions (1) toa 
certified copy of a rule of court under 
which they were taken sufficiently 


|identifies the court in which they 


were taken. Vincent v. Huff, 8 Serg. 


has been held of the bare fact that a 
deposition is attached to another dep- 
osition which sufficiently identifies 
ea cause. Reg. v. Hamilton, 12 Man. 
00%, 

39. Grimes v. Martin, 10 lowa 347; 
Adams yv. Flanagan, 36 Vt. 400; Wal- 
bridge v. Kibbee, 20 Vt. 543. 

40. Allen v. Taylor, 26 Vt. 599; 
Hopkinson v. Watson, 17 Vt. 91. 

41. U.S.—Van Ness v. Heineke, 28 
¥. Cas. No. 16,866, 2 Cranch C. C. 259; 
Voce v. Lawrence, 28 F. Cas, No. 
16,979, 4 McLean 2038. 

Ill.—Rockford, ete., R. Co. v. Cop- 
pinger, 66 Ill. 510. 
gous ikheior rey v. Jackson, 13 SW 


Vt.—Matin v. Birchard, 40 Vt. 326, 
94 AmD 398; Hayward Rubber Co. v. 
Duncklee, 30. Vt. 29. 

Va.—Bartley v. McKinney, 28 
Gratt. (69 Va.) 750. 

W. Va.—Hunter v. Robinson, 5 
W. Va. 272, 

[a] Where the party objecting ap- 
peared and cross-examined, the dep- 
osition will not be suppressed, al- 
though entitled with the names of 
the parties reversed. Rockford, etc., 
R. Co. v. Coppinger, 66 Ill. 510. 

42. Buckingham v. Burgess, 4 F. 
Cas. No. 2,088, 3 McLean 368; Van 
Ness v. Heineke, 29 F. Cas. No. 16,866, 
2 Cranch C, ‘C.)259; 

43. Cotten vy. Rutledge, 33 Ala. 
110; Scott v. Perkins, 28 Me. 22, 48 
AmD 470; Dupy v. Wickwire, 1 D. 
Chipm. (Vt.) 287, 1 AmD 729. 

44. Cales v. Miller, 8 Gratt. (49 
Va.) 6 (holding that the description 
of a proceeding for an unlawful de- 
tainer as a proceeding for forcible 
entry and detainer was sufficient to 
give notice to the parties of the con- 
troversy in which the deposition was 
intended to be used, and would not 
vitiate the deposition). 

45. U, S.—Woodward v. Hall, 30 
a eee No. 18,005, 2 Cranch C. C, 


Cal.—Peo, v. Mitchell, 64 Cal. 85, 
27 P 862. 

Conn.—Reading v. Weston, 7 Conn. 
143, 18 AmD 89. 

aah ndae uae v. Dix, 11° Cush. 


N. J.—Chase v. Garretson, (Sup.) 
oeate 787 [aff 54 N. J. L. 42, 23 A 
3537. 

Ss. C.—Bulwinkle v. Cramer, 30 8S. C. 
153, 8 SH 689; Featherston v. Dag- 
. C. 45, 6 SE 897. 

Vt.—McCrillis v. McCrillis, 38 Vt. 


85. 
Conclusiveness of certificate see 
supra 8 252. - 


For later cases, developments arid changes in the law see cumulative Annotations, same title, page and note number. 
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but a substantial compliance with the statute is 
all that is required.*® It is sufficient where it 
fairly and reasonably appears on the face of 
the certificate and caption that it was taken for 
a cause recognized by the statute,*7 and it has been 
held that a statement of the reason for the taking 
in the body of the deposition although omitted in 
the certificate may be sufficient.4s But where the 
ground for taking the deposition is the distance of 
the witness from the place of trial, it is insufficient 
to state the presence of the witness at a place 
more than the prescribed distance, without further 
stating that he lives there,*® or to state that the 


witness is in feeble health,°° or about to leave the. 


state, without adding that he will be unable to 
attend the trial.°! The clerical omission of a juris- 
dictional word in the statement cannot be supplied 
by the court,5? or by intendment, or by the body of 
the deposition,®? or by oral proof at the trial.5* 
A certificate of the residence of the witness at a pre- 
seribed distance from the place of caption refers to 
the time of caption.®> When not required by statute 
or otherwise a statement of the reason or cause for 
taking the testimony is unnecessary; and if made 
it may be disregarded or treated as surplusage.°® 
Where the deposition is taken without objection it is 
immaterial that the reason assigned for taking it 
was insufficient.5? Objections in this regard must 
be taken prior to the trial.®* ish 

[§ 258] 9. On Whose Behalf Taken. By the 
weight of authority it must appear in the caption 
that the deposition was taken at the request of one 


46. Henderson v. Williams, 57| James, 29 Del. 
S.C. 1, 85 SE. 261; Bulwinkle v. 
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1 


185, 97° A’ .601; 
ter v. Beltzhoover, 2 Del. 484. 
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of the parties to the suit in which it is to be used;°?- 
but it has been held that a deposition will not be 
rejected because it dees not state in the caption at 
whose request it was taken,®° and it has also been 
held sufficient if the notice shows on whose behalf 
the deposition was taken, although the caption does 
not. 

[§ 259] 10. Authority and Qualification of of- 
ficer °°—a. In General. The certificate must show that 
the deposition was taken before an officer authorized 
to take it,®* and show him to be’the person in-: 
tended,®* and that he acted within his jurisdiction.®> 
Subject to the rule in some jurisdictions concern- 
ing the authority of a commissioner in another ju- 
risdiction,®® the official character of the officer may 
sufficiently appear from ‘his signature to the certifi- 
eate,®” or by a recital therein,®® and where it thus’ 
appears from the certificate it is not necessary to 
attach the certificate of a certifying officer of the 
official character of the commissioner.*®? The iden- 
tity of the commissioner may be shown by a recital 
in the certificate that he acted pursuant to the com-. 
mission issued to him.’° Where the caption shows 
that, the deposition was not taken before the of- 
ficer designated by. the commission and there is 
nothing in the record to show otherwise, the depo- 
sition is invalid.” 

Objections to defects in the certificate concern- 
ing the authority of the officer must be made before 
the trial.72_ Where the adverse party attends the ex- 
amination and ecross-examines the witness, without 
making objection, he cannot afterward object that 
Por- Wash.—Hobart v. Jones, 5 Wash. 


Cramer, 30 S.:C. 153, 8 SE 689. 

47. Egbert v. Citizens’ Ins. Co., 7 
Fed. 47, 2 McCrary 386; Banks v. 
Miller, 2 F. Cas. No. 963, 1 Cranch 
C. C.. 5438; Dole v. Erskine, 370 N. Hi 
316; McCrillis v. McCrillis, 38 Vt. 135. 

48. Houghton vy. Slack, 10 Vt. 520 
(holding that a statement of the resi- 
dence in the body of the deposition, 
although omitted in the certificate, 
sufficiently shows that the cause of 
taking is nonresidence within the 
jurisdiction, or a residence which au- 
thorizes the deposition to be taken). 


49. Barron v. Pettes, 18 Vt. 385. 
50. Lund v. Dawes, 41 Vt. 370. 
51. Robbins v. Lincoln, 12 Wis. 1. 


52. Dunkle v. Worcester, 8 F. Cas. 
No. 4,162, 5 Biss. 102. 

53. Barron v. Pettes, 18 Vt. 385. 

54. Chase v. Garretson; (N. J. 
Sup.) 22 A 787 [app dism 54 N. J. L. 
42, 23 A 353]; Pingry v. Washburn, 
1 aa (Vt.) 264, 15 AmD 676. 
Mattocks v. Bellamy, 8 Vt. 463. 
Thompson v. Stewart, 3 Conn. 
AmD 168; Dole v. Erskine, 37 
316. 

Cook vy. Blair, 50 Iowa 128. 
58. Segner v. Blake, 36 Fed. 183. 
59. Welles v. Fish, 3 Pick. (Mass.) 

74; Carr v. Manahan, 44 Vt. 246; 

Harrison v. Nichols, Ss Vt. 709; Whit- 

ney v, Sears, 16 Vt. 587. 

[a] Request of ontainthf 7— —It is 
sufficient to state that the deposition 
was taken at the request of plaintiff if 
his name appears in the caption of the 
action. Harrison vy. Nichols, 31 Vt. 709. 

[b] Request of firm. — Where 
plaintiffs sue in their firm name it is 
proper to state that the deposition 
was taken at the request of the firm, 
so styling it. Carr v. Manahan, 44 


Vt. 246. 
60. Knight v. Nichols, 34 Me. 208. 
61. Read v. Patterson, 11 Lea 


(Tenn,) 430. 

62. See also infra §§ 281-283. 

63. Colo.—Argentine Falls Silver 
Min. Co. v. Molson, 12 Colo. 405, 21 
P 190. 

Del,—Laurel Printing, 


[18 C, J.—23] 


ete., Co. v. 


| Bailey v. Wiggins, 6 Del. 


S. C.—Moore v. Willard, 30 S.C. 
615, 9 SE 273. 
ae -—Read v. Patterson, 11 Lea 


Tex.—Allen v. Hoxey, 37 Tex. 320. 

Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 

[a] Sufficiency of showing.—(1) 
It is sufficiently shown that.a deposi- 
tion was taken by a commissioner 
where it appears from its caption 
that it was taken. before him at his 
office, and from the jurat that it was 
sworn to and subscribed before him. 
299) '€2) 
The failure of the officer to designate 
in his certificate the state of his jur- 
isdiction. may be supplied by the cap- 
tion. Atkinson vy. Starbuck, 6 Blackf. 
(ind.) 353.. (3) Where there is no 
doubt as to the commissioner’s au- 
thority an erroneous statement as ‘to 
the court out of which the commis- 
sion issued may be.disregarded if 
other recitals in the caption and the 


!commission. correctly designate the 


court. Henderson v. Cargill, 31) 
Miss. 367. 
[b] A stipulation that the deposi- 


tion may be taken before any officer 
qualified by law to take it does not 
dispense with the necessity of a cer- 
tificate of the officer’s authority. Jen- 
kins v. Tobin, 31 Ark. 306. 

Authority of officer generally see 
supra §§ 24-35. 

Proof of authority generally see in- 
fra §§ 281-283 

Signature see infra § 278. 

64, U. S.—-Gartside Coal Co. v. 
Maxwell; 20 Fed. 187. 
aoe —Porter v. Beltzhoover, 2 Del. 

Ga.—Feagin v. Beasley, 23 Ga. 17. 

Ill.—Brown v. Luehrs, 79 Ill. 575; 
Curtiss v. Martin, 20 Ill. 557. 

Ind.—Trout v. Williams, 29 Ind. 18. 

Iowa.—Byington v. Moore, 62 Iowa 
470, 17 NW 644. 

N. C.—State v. Valentine, 29 N. C. 
Tex.—Allen v. Hoxey, 
320. : 


37. Tex. 


885, 81. P 879. 

[a] Clerk or deputy.—It has been 
held that. a certificate reciting that 
the witness appeared before the clerk 
who signed by his deputy shows that. 
the deposition was taken by the dep- 
uty. Allen v. Hoxey, 37 Tex. 320. 
But see Trout v. Williams, 29 Ind. 18 
(holding that a certificate purporting 
to have been taken before the clerk 
and signed: in the clerk’s name by a 
deputy is:to be construed as the cer- 
tificate of the clerk). 

[b] Proof by clerk of court.— 
Where the examining magistrate is 
necessarily absent in the discharge of: 
his duties, proof by the clerk of the 
court to which the deposition was re- 
turned that he was present when the 
deposition was taken, .that it was 
written down by the magistrate, and 
that the deposition, returned. to his 
office and offered in evidence, is in 
the proper handwriting of the mag- 
istrate, is sufficient. State v. Val- 
entine, 29 N. C. 225. 

[ec] The fact that the commission- 
er took the deposition for the court 
is sufficiently shown by the fact that 
he sent it to the clerk, especially 
where the deposition states that he 
acted as commissioner. Hermida v. 
Gestera, 23 Porto Rico 92. 

65. Atkinson Vv. Starbuck, 6 
Blackf, (Ind.) 353; Payne vy. Briggs, 8 
Nebr. 75. 

66. See infra § 283. ; 

67. Butcher v. Butcher, 21 Colo. 
416, 122 P 397; Ridge v. Lewis, 1 N.C. 
536; Read v. Patterson, 11 Lea 
(Tenn. ) 430. 

[a] Form of certificate of official 
character see Thomas v. Dunaway, 30 


Ill. 373. 
v. Willard, 30 S. C. 615, 


ete., R. Co. v. Mosley, 
103 Tex. 79, 124. SW 90; Hayes v. 
Frey, 54 Wis. 503, 11 NW 695. 

70. Griffin v. Isbell, 17 Ala. 184; 
Brown v. Luehrs, 79 Ill. 575. 

71. Jones v. Smith, 6 Iowa 229. 

72. Sugar Pine Lumber Co. v. 
Garrett, 28 Or. 168, 42 P 129. 


Texas, 
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the certificate does not identify the commissioners 
other than that the names are similar.’® 

If not required 
by statute or rule the certificate need not state 
that the commissioner or officer is not of kin or re- 
lated to the parties or their counsel, or is not of 
counsel or interested in the cause;"* but if such 
requirements exist the certificate must eomply there- 


[§ 260] b. Interest or Bias. 


with,” 
({§ 261]... ¢. 


contrary."? 


73. Bishop v. Hilliard, 227 Ill. 382, 
81 NE 4063. 

74. U. S.—Giles v. Paxson, 36 Fed. 
882; Miller v. Young, 17 F. Cas. No. 
9,596, 2 Cranch C. C. 53; Peyton, v. 
Veitch, 19 F. Cas. No. 11,057, 2 Cranch 
Cc. a 223. 

C.—Younce v. Broad_ River 
TiineBee Co., 155 N, C, 239, 71 SH 329, 
AnnCas1912C 107. 

. D.—Moore v. Booker, 4 N. D. 
543, 62 NW 607. 

Okl.—Eldridge v. Compton, 30 Okl. 
170, 119 P 1120, AnnCasi913B 1055. 

S. C—Rouse v. Sarratt, 74 S..C. 
575, 54 SH 767. 

Tenn.—Looper v. Bell, 1 Head 373; 
Blair v. State Bank, 11 Humphr. 84. 

{a] Presumption.—A deposition 
should not be suppressed because the 
officer taking it does not certify that 
he is not related to either of the par- 
ties unless there is some affirmative 
showing of such relationship, the 
presumption being that the officer is 


qualified. Eldridge v. Compton, 30 
Okl. 170,.119 P 1120, AnnCas1913B 
1055, 

[b] In Tennessee (1) the act of 


1801, requiring such a statement by 
justices of the peace, refers exclu- 
Sively to depositions taken in equity. 
Looper v. Bell, 1 Head (Tenn.) 3738. 
(2) ‘Before the adoption of the code 
the certificate to a deposition did not 
have to show that the commissioner 
who took it was not related to the 


parties. Blair v, State Bank, 11 
Humphr. (Tenn.) 84. 
[ec] Under dedimus from federal 


court.—Depositions taken for use in 
the federal courts of lowa under Rev. 
St. § 866, by virtue of a dedimus to 
a commissioner, need have no certifi- 
eate that the commissioner is disin- 
terested, as that section provides that 
the depositions shall be taken accord- 
ing to “common usage,” which means 
the statutory provisions of the state; 
and under the code of lowa such cer- 
tificate is umnecessary, §§ 863-865, 
providing for taking depositions be- 
fore a_ disinterested commissioner 
upon notice, without a dedimus, not 
applying to testimony taken under § 
866. Giles v. Paxson, 36 Fed. 882. 

75. American Exch. Nat. Bank. v. 
Spokane Falls First Nat. Bank, 82 
Fed. 961, .27 CCA 274; Stewart v. 
Townsend, 41 Fed. 121; Gartside Coal 
Co. v. Maxwell, 20 Fed. 187; Dona- 
hue v. Roberts, 19 Fed. 863; Bickley 
v. Bickley, 136 Ala. 548, 34 S 946; 
Boykin v, Smith, 65 Ala. 294; Wilson 
v. Smith, 5 Yerg. pA ty 379; Carter 
v. Ewing, 1 Tenn. Ch. 212 

[a] Sufficiency.—It is. enough to 
certify that the commissioner is not 
of counsel or next of''kin to either 
party. He need not state ‘that he 
is not of counsel or of kin to any one 
or either of the parties to the cause” 
in which the depositions were taken, 
Bickley v. Bickley, 186 Ala. 548, 34 


Qualification by Oath, 
sence of statute or rule of court requiring the certifi- 
cation of the fact that the commissioners were 
sworn, no such certificate is necessary,’® and even 
where the oath of the commissioners is necessary 
it has been held that it will be presumed that it 
was taken in the absence of any showing to the 
In most jurisdictions, however, it is 
held that the return must affirmatively show that 
the commissioners qualified by taking the required 
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oath.78 


In the ab- 
aliunde.®* 


[§ 262] 11. 


S 946. 

[b] Deposition taken in shorthand 
by disinterested person.—Where the 
officer certified that he was not of 
counsel or attorney for either of the 
parties to the cause, his failure to 
certify that he was not interested in 
the event of the suit is not sufficient 
cause to suppress the deposition, 
where it appears that by consent, the 
testimony was taken in shorthand 
by a disinterested person, Stewart v. 
Townsend, 41 Fed. 121. 

{c] In the federal courts the cer- 
tifieate must state that the officer is 
disinterested and not the attorney or 
counsel of either party to the cause. 
Gantside Coal Co. v. Maxwell, 20 Fed. 

Conci sey enone of certificate see su- 
pra § 25 

76. pas v. Draper, 7 Del. 126; 
Brinkley v. Bell, 131 Ga. 226, 62 SE 
67; Tussey v. Behmer, 9 LaneBar 
(Pa.) 45. 

77. Wilmot v. Haws, 3 N. B. 351. 

78. Massachusetts Mut. Ace. As- 
soc. v. Dudley, 15 App. (D. C.)/ 472; 
Brewer v. Bowersox, 92 Md. 567, 48 
a none Perrytivi Thompson, 16 N. J. 

‘79. Winter v. Simonton, 30 F. Cas. 
No. 17,894, 8 Cranch C. C. 104 [rev 5 
Pet. 141, 8 L. ed. 75]; Snavely v. Mc- 
Pherson, 5 Harr. & J. (Md.) 150; 
Walkup v. Pratt, 5 Harr. & J. (Md.) 
51; Wilson. v. Mitchell, 8 Harr. & J. 
(Md.) 91; State v. Levy, 3 Harr. & M. 
(Md.) 591 (“duly sworn’); Williams 
v. Richardson, 12 S. C. 584. Compare 
Brewer v. Bowersox, 92 Md. 567, 48 
A 1060 (holding that a. certificate 
merely that the commissioners were 
sworn is insufficient). 

Certificate as proof see infra § 282. 

80. Massachusetts Mut. Acc. As- 
soc. v. Dudley, 15 App. (D. C.). 472 
(where it is said that the better prac- 
tice is to give the name of the officer 
who administered the oath and the 
time and place of its administration). 


Bh 81. Perry v. Thompson, 16 N. J. L 
82. Snavely v. McPherson, 5 Harr. 
& J. (Md.) 150; Walkup v. Pratt, 5 


Harr. & J. (Md.) 51; Wilson v. Mitch- 
ell, 3 Harr. & J. (Md.) 91; Saltar v. 
Applegate, 23 N. J. L. 115 (holding 
that, where the jurat to the oath of 
the commissioners showed that the 
commissioners were sworn before “A. 
B., Justice of the Sup. Court of Nova 
Scotia,” it was sufficient, although 
there was no recital of authority to 
administer the oath). 

83. Lawrence y. Finch, 17 N. J. 
Eq. 234 (holding that failure of the 
return to show on its face that the 
officer administering the oath was 
authorized to do so is not fatal where 
such fact is proved aliunde). 

84. Perry v. Thompson, 16 N. J. L. 


Certificate of other officer see infra 


[S§ 259-262 


A general statement of qualification has 
been deemed sufficient,’® although more particularity 
is desirable and has been required.®° 
pear on the face of the return that the officer be- 
fore whom the commissioners were sworn was law- 
fully authorized to administer an oath.$!_ But where 
there is evidence on the face of the return that the 
oath was administered, and the commissioners so 
certify, it will be presumed that the officer was qual- 
ified to administer the oath,’? or it may be shown 
The certificate of the officer as to his 
own authority will be received as sufficient.S4 

Notice to Adverse Party. Gener- 
ally the fact that due notice of the taking of the 
deposition or execution of the commission was 
given to the adverse party or others entitled thereto 
must appear by the certificate,8> or sufficient rea- 
sons must be assigned for not giving notice.8¢ 
omission to state the reason is not fatal; the party 


It should ap- 


But 


§ 283. 

85. Pentleton v. Forbes, 19 F. Cas, 
No. 10,966, 1 Cranch C. C. 507; Gib- 
son v. ‘Smith, 1 Harri & id. (Ma.) 253; 
In re Green, 126 Mo, A. 309, 103 SW 
503; Unis v. Charlton, 12 Gratt. (53 
Va.) 484, 

[a] Sufficiency.—(1) A general 
statement that notice was given is 
not sufficient; the certificate must set 
out the notice. Gittings v. Hall, 1 
Harr. & J. (Md.) 14, 2 AmD 502; 
Weems v. Disney, 4 Harr, & M. (Md. y 
156; Johnson v. Kraner, 2 Harr. & M. 
(Md.) 243. (2) A return merely cer- 
tifying that timely notice was given 
to a party without showing how or 
on whom served will be rejected. 
Smelser vy. Williams, 4 Rob. (La.) 
152. (38) A certificate stating gener- 
ally that due notice was given is suf- 
ficient where counsel for the object- 
ing party was present when the dep- 
osition was taken. Brown v. King, 
5 Mete. (Mass.) 173. (4) It will be 
sufficient if, the notice or a copy 
thereof with due proof of service is 
attached to the certificate. Horner v. 
Brainerd, 15 Me. 54; Cushman v. 
Wooster, 45 N. H. 410; Carlton v. 
Patterson, 29 N. H, 580. (5) It is not 
sufficient to fold the notice with the 
deposition and inclose it in the same 
envelope, directed to the court. Cush- 
man v. Wooster, supra. (6) But the 
notice need not be annexed to the 


certificate. Steward v. Townsend, 41 
Fed. 121. 
86. Dinsmore v. Maroney, 7 F. 


Cas. No. 3,920, 4 Blatehf. 416; Pentle- 
ton v. Forbes, 19 F. Cas. No. 10,966, 
1 Cranch C. C. 507; Chase v. Garret- 
son, (Sup.) 22 A 787 [aff 54 N. J. L. 
42, 23 A 353]; Myers v. Anderson, 
Wright (Oh.) 513; Hopkinson v. Wat- 
son, 17 Vt. 91; Chipman v. Tuttle, 1 
D. Chipm. (Vt.) 179. 

[a] Judicial notice.—The court 
cannot take judicial notice of any 
facts, as a reason for omitting to no- 
tify the party, which do not appear 
from the certificate. Hopkinson v. 
Watson, 17 Vt. 91; Chipman v. Tuttle, 
1 D. Chipm, (Vt.) 179. 

{b] Reason for failing to give no- 
tice —If the certificate states facts 
which dispense with notice, it need 
not state further that notice was not 
given because of the existence of 
those facts. Dinsmore v. Maroney, 7 
F. Cas. No. 3.920, 4 Blatchf. 416. 

[ce] Inability to ascertain inter- 
ested person.—Under a statute re- 
quiring notice of the perpetuation of 
testimony to be given by the judges 
to persons within the county whom 
they know to be interested, or if 
without the county to the attorney, 
if any, a certificate by the judges 
that they did not know any person 
interested nor their attorney in the 
county is sufficient. Myers v. Ander- 
son, Wright (Oh.) 513. 

ta] Where the right to notice de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 262-266] 


offering the deposition may show that notice was 
unnecessary.®? So it has been held that the return 
need not. show the fact of notice, but that such 
fact may be proved by affidavit.** 

[§ 263] 12. Time and Place of Taking—a. Ne- 
cessity. Although it has been held in a few cases 
that a deposition should not be suppressed because 
the certificate fails to state the time *® or the place 
of taking the deposition,®® it is the general rule that 
the certificate or caption must state the time and 
place of taking it,°! or that it was taken at the time 
and place designated by the notice or, commission.®” 

[§ 264] b. Sufficiency. The certificate will be 
sufficient if it states that the deposition was taken 
pursuant or agreeably to notice or to the commis- 
sion, or employs language importing that facet, where 
the commission or notice indicates the time and 
place,®* or where, although not explicitly set forth 
in the body of the certificate, the time and place 
ean be ascertained by reasonable construction there- 
of,°* by reference to its date,®® to-the caption,®® or 
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to other parts of the return.°? Where it appears 
that the deposition was taken on the day named in 
the notice of taking, it will be presumed, in the 
absence of anything to the contrary, that it was 
taken between the hours therein named.°?® 


pends on the distance (1) the witness 
lives from the place of trial, it will 
be sufficient if the certificate states 
that he did not live within the pre- 
scribed distance. Dick v. Runnels, 5 
How. (U. S.) 7, 12 L. ed. 26; Tooker 
v. Thompson, 24 F. Cas. No. 14,097, 3 
McLean 92. (2) But the opposite 
party may controvert the certificate 
by showing that the witness did in 
facet live within the prescribed limit. 
Dick v. Runnels, supra. 

87. Smith v. Coleman, 22 F. Cas. 
No. 13,029, 2 Cranch C..C.'237; Tra- 
vers v. Bell, 24 F. Cas. No. 14,149, 2 
Cranch C. C. 160; Voce v. Lawrence, 
28 F. Cas. No. 16,979, 4 McLean 203 
(distance of residence from place of 
taking). 

88. Doane v. Farrow, 9 Mart. 
(La.) 222. . 

89. Hanby v. Tucker, 23 Ga. 132, 
68 AmD 514; Phelps v. Young, 1 Ill. 
327; Fish v. Tank, 12 Wis. 276, 78 
AmD 737. 

90. Hanby v. Tucker, 23 Ga. 132, 
68 AmD 514; Fisk v. Tank, 12 Wis. 
276, 78 AmD 737. 

91. U. S.—Boudereau v. Montgom- 
ey 3 F. Cas. No. 1,694, 4 Wash. C. C. 

Ark.—Breysacher vy. State, 123 Ark. 
101, 184 SW 433. 

Ga.—Flournoy v. Jeffersonville 
First Nat. Bank, 79 Ga. 810, 2 
547; Wannack v. Macon, 53 Ga. 162. 

PS yg e gec v. Smith, 6 Iowa 

Nebr.—American Bonding Co. v. 
Pulver, 77 Nebr. 211, 109 NW 156; 
Payne vy. Briggs, 8 Nebr.: 75. 

[a] Clerical error.—Where the 
caption states that a deposition was 
taken under a dedimus which issued 
over ten months later, the statement 
may be treated as a clerical error, 
corrected by a statement in the cer- 
tificate showing that it was taken 
less than two months after the issue 
of the commission. Jones v. Smith, 
6 Iowa 229. 

92. U. S.—Pullman Co. v. Jordan, 
218 Fed. 573, 134 CCA 301 (rule in 
Alabama); Rhoades v. Selin, 20 F. 
Cas. No. 11,740, 4 Wash. C. C. 715. 

Ala.—Collins v. Fowler, 4 Ala. 647. 

Ark.—Fancher v. Armstrong, 5 
Ark. 187. 

Cal.—Dye v. Bailey, 2 Cal. 383. 

Nebr.—American Bonding Co. v. 
Pulver, 77 Nebr. 211, 109 NW 156; 
Dawson vy. Dawson, 26 Nebr. 716, 42 
NW 744. 

N. C.—English v. Champ, 2 N. C. 


353. 

Okl.—Dunham v. Holloway, 2 Okl. 
78, 35 P 949; 

Pa.—McCleary v. Sankey, 4 Watts 
& §. 118; Vickroy v. Skelley, 14 Serg. 
& ei Selin v. Snyder, 7 Serg. & 

93. Ala.—Stetson vy. Lyons, 34 Ala. 
140; Olds v. Powell, 7 Ala. 652, 42 


\ re 


[§ 265] ec. Adjournments. The failure of the 
nor any injury sustained.®® 
requiring the officer to certify as to the presence of 
to certify that the adverse party being present he 
cause the deposition to be rejected,’ and where the 
Under a statute permitting neither party to be pres- 
Sandford v. Spence, 4 Ala, 237. 
Ind.—Atkinson vy, 

38 
Kan. 71, 15 P 874 
Md.—Clogg v. McDaniel, 89 Ma. 
407, 1 NW 1039. 
N. C.—Street v. Andrews, 
Union Tel. Co., 60 8. C. 201, 38 SE 
commissioner showing that notice 
commission, and that the commis- 
there” proceeded to take the deposi- 

Clogg v. McDaniel, 89 Md. 416, 

of using.—Where it appears from the 
the place provided, the fact that the 
commencement, as though it might 


certificate to show the adjournments is a non- 
prejudicial irregularity, where there is no surprise 
[§ 266] 13. Presence of Party or Counsel. The 
certificate must comply with statutory provisions 
the parties or either of them, or the presence of per- 
sons representing them as attorneys, or agents, or 
did or did not object. A clerical omission in the 
certificate regarding the presence of a party will not 
certificate does not state whether the parties were 
present, the defect may be cured by amendment.* 
AmD 605; Comstock v. Meek, 7 Ala. 
528; Luckie v. Carothers, 5 Ala. 290; 
Tll.—Illinois Cent. R. Co. v. Cowles, 
82) Til; 116. 
Starbuck, 6 
Blackf. 353. 
Kan.—Whittaker v. Voorhees, 
op RY Maxwell v. McIlvoy, 2 Bibb 
TN 43 A 795; Calvert v. Coxe, 1 Gill. 
Mich.—Locke v. Tuttle, 41 Mich. 
ge as kor v. Gentry, 68 Mo, A. 
I. 115 
N. C. 417, 20 SE 450. 
Ss C,—Wallingford vy. Western 
443, 629. 
[a] MTlustration.—The return of a 
was served on the opposite party at 
the time and place of executing the 
sioner attended at the date set “pur- 
suant to notice,’ and “then and 
tion, ete., sufficiently shows the time 
and place of executing the commis- 
43 A 795, 
[b] Statement of time and place 
deposition and the commissioner’s 
authentication that it was taken at 
name of the state and county in 
which it is to be used appears at the 
have been taken there, is immaterial. 
eggs v. Tuttle, 41 Mich. 407, 1 NW 


{ec] Presumption.—A return show- 
ing that the deposition was taken on 
the day, at the place, and by the 
person designated, authorizes a pre- 
sumption that the commission was 
properly executed. Street v. An- 
drews, 115 N. C. 417, 20 SE 450. 

94. Rogers v. Truett, 73 Ga. 386; 
Vawter v. Hultz, 112 Mo. 633, 20 SW 
689; Stebbins v. Anderson, 20 U. C. 
Q. B. 239. 

95. Birmingham Union R. Co. v. 
Alexander, 93 Ala. 133, 9 S 523. 

96. Tooker v. Thompson, 24 F. 
Cas. No. 14,097, 3 McLean 92; Nye v. 
Spalding, 11 Vt. 501. 

97. Flournoy v. Jeffersonville 
First Nat. Bank, 79 Ga. 810, 2 SE 547; 
Cain vy. Loeb, 26 La. Ann. 616; Nus- 
eh v. Arnold, 13 Serg. & R. (Pa.) 

{a] Tlustration.—Where immedi- 
ately under the words “State of In- 
diana, Clark county,’ the commis- 
sioners certified that the interroga- 
tories were answered, subscribed, and 
sworn to before them, it was held 


that the proper construction was that 
the place of execution was Clark 
County, Indiana. Flournoy vy. Jeffer- 
sonville First Nat. Bank, 79 Ga. 810, 
2 SE 547. 

[b] County designated in margin 
of deposition.—The place of taking is 
shown if the name of the county ap- 
pears in the margin of the deposi- 
. Nussear v. Arnold, 13 Serg. & 
Ri (Pa.). 323. 

[ec] The omission of the venue in 
the caption will not invalidate the 
deposition where it appears in the 
body of the certificate. Glidden v. 
Moore, 14 Nebr. 84, 15 NW 326, 45 
AmR 98. 

98. Dearman v. Dearman, 5 Ala. 
202; Whittaker v. Voorhees, 38 Kan. 
71, 15 P 874; Street v. Andrews, 115 
N. C. 417, 20 SH 450. 

99. Indiana, etc., R. Co. v. Wilson, 
77 Ill. A. 603; Swanson v. Hood, 99 
Wash, 506, 170 P 135. 

[a] Form of adjournment indorsed 
on return see Moore y. Willard, 30 
S. C.. 615, 9 SE 273. 

1. Breysacker v. State, 123 Ark. 
101, 184 SW 433; Madison, etc., R. Co. 
v. Whitesel, 11 Ind, 55; Thieband v. 
Sebastian, 10 Ind. 454; Haggin v. 
Rogers, 97 SW 362, 29 Kyl 1263; 
Galltehes v. Cotton, 74 N. H. 1, 64 A 


[a] Sufficiency—(1) A statement 
that a party did not appear in per- 
son or by attorney is sufficient. Hay 
v. State, 58 Ind. 337. (2) The certifi-- 
cate should show whether the party . 
was present in person or by attorney. 
Hopkins v. Myers, 10 Kyl 39. (3) 
A statement that a party was not 
present means that he was not pres- 
ent either in person or by attorney. 
Hopkins v. Myers, supra. 

2. Wells v. Jackson Iron Mfg. Co., 
47 N. H. 235, 90 AmD 575; Carter v. 
Beals, 44 N. H. 408. 

[a] Sufficiency.—A certificate that 
“the adverse party was present and 
did not object to the taking” suffi- 
ciently complies with a statute re- 
quiring the magistrate to certify that 
the adverse party “did or did not ob- 
ject.” Carter v. Beals, 44 N. H. 408. 

8. Kidder v. Blaisdell, 45 Me. 461; 
Fitzsimons v. Richardson, 86 Vt. 229, 
84 A 811. ; 

{a] MDlustrations.—(1) A caption 
stating that “the adverse party was 
duly notified to attend and was not,” 
omitting the word “present,” will be 
taken to mean that the adverse party 
was not present. Kidder v. Blaisdell, 
45 Me. 461. (2) It was no objection 
to a deposition that the certificate 
misstated the fact in reciting that 
the adverse party did attend the tak- 
ing when the heading of the deposi- 
tion certified that nobody appeared 
for plaintiff. Fitzsimons v. Richard- 
son, 86 Vt. 229, 84 A 811. 

4. Haggin v. Rogers, 97 SW 362, 


, 
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ent at the examination in the absence of the other, 
it will be presumed that neither party was present 
where the certificate is silent and there is no show- 
ing to the contrary.® Where the statute does not 
require the certificate to recite that the party or his 
eounser was present, such a statement is unneces- 
sary.® 

[§ 267] 14. Appearance and Identification of 
Witness. The caption or certificate should name the 
witness,’ recite his appearance,® and sufficiently iden- 
tify him as the person intended to be examined,° 
either by stating the personal knowledge of the of- 
ficer or that his identity was proved.t° The identi- 
fication will be sufficient where the certificate ren- 
ders it reasonably and sufficiently certain that the 
proper person was examined.+ The usual rules 
as to the use of names and initials 1? have been ap- 
plied to names of deponents.'* Where the notice 
is filed with the deposition and shows the age of the 
witness, the failure of the caption to show it is im- 
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material.1* The relation of the witness to the par: 
ties is sometimes required to be stated.'® 

[§ 268] 15. Employment of Interpreter. 
Where an interpreter is employed, the certificate 
must show that he was sworn by the commissioner,!® 
and failure so to certify cannot be supplied by an 
affidavit of the commissioner subsequently made.17 
The fact that a commissioner to take depositions in a 
foreign country fails to certify, as directed in the 


_ commission, that the examination was subscribed by 


the sworn interpreter, is immaterial, and not ground 
for suppressing the deposition, where the certifi- 
cate shows that the interpreter was sworn, and 
the deposition is in fact subscribed by him.1§ 

[§ 269] 16. Reduction to Writing. Although a 
contrary practice is sometimes indulged,’® as a gen- 
eral rule the commissioner or officer must certify 
that the testimony of the witness was reduced to 
writing by himself, the witness, or some disinter- 
ested person,?° or at least by whom the act was 


29 KyL 1263; Gallagher v. Cotton, 74 
N. H. 1, 64 A 583. 

5. Cook v. Gilchrist, 82 Iowa 277, 
48 NW 84; Turner v. Hardin, 80 lowa 
691, 45 NW 758. 

6. State v. Vanella, 40 Mont. 326, 
106 P 364, 20 AnnCas 398 (holding 
that in taking a deposition on behalf 
of the state in a criminal case the 
certificate need not recite that the 
accused or his counsel was _ present, 
and the record need not show the 
presence of the accused at the tak- 
ing). 

7. Amick vy. Holman, 71 Mo. 445; 
Lund v. Dawes, 41 Vt. 370. 

[a] Misnomer of the witness in 
the caption will not vitiate the depo- 
sition where it appears that the an- 
swers were those of the witness cer- 
tified. Cain v. Loeb, 26 La. Ann. 616. 

8. Streeter v. Evans, 44 Vt. 27 
(holding that a certificate that the 
witness ‘personally made oath” ‘be- 
fore the officer sufficiently shows that 
the witness personally appeared). 

9. Emberson y. McKenna, (Tex. 
A.) 16 SW 419. 

10. Buford v. Gould, 85 Ala. 265; 
Farrelly v. Maria Louisa, 34 Ala, 284; 
Stetson v. Lyons, 34 Ala. 140; Rob- 
erts v. Fleming, 31 Ala. 683. 

[a] Presumption.—(1) Failure of 
the officer to state that he personally 
knew the witness will not vitiate the 
deposition, as it will be presumed 
that the officer did his duty where 
nothing to the contrary appear 
Lauve’s Suce., 6 La. Ann. 530. (2) 
It will not be presumed that the com- 
missioner examined the wrong wit- 
ness, although he fails to return ex- 
pressly that the one examined was 
the one named in the commission. 
Flournoy v. Jeffersonville First Nat. 
Bank, 79 Ga. 810, 814, 2 SE 547 
(where the court said: “That they 
examined a different person from the 
one whom the commission authorized 
them to examine, is surely not to 
be presumed. Their failure to cer- 
tify expressly to the identity is no 
substantial omission, for it is no less 
their duty to examjne the right per- 
son, and no other, when they do not 
certify, than when they do. And if 
they were faithless enough, or reck- 
less enough to examine one man in 
place of another, they would not be 
apt to hesitate about .certifying. 
There is no statute or rule of court 
which requires any certificate of 
identity, though such a statement in 
ey return is usual and very prop- 
er” 

11. Giles v. Paxson, 86 Fed. 882; 
Curtiss v. Martin, 20 Ili 557... And 
see Peo. v. Grundell, 75 Cal. 301, 17 
P 214 (holding that, under a statute 
requiring that the business or profes- 
sion of the witness shall be stated, 
a deposition stating that the witness 
is a boy sixteen years of age, living 


with his brother on a place in the 
mountains, contains a sufficient des- 
ignation of deponent’s business or 
profession). 

[a] Sufficiency.—(1) It will be 
sufficient if it appears that a person 
of the same name as the witness 
whose deposition was to be taken was 
taken at the place of his indicated 
residence, and that he appeared be- 
fore the officer and subscribed and 
swore to the deposition. Giles v. 
Paxson, 36 Fed. 882. (2) Where the 
answers show that they were written 
by the witness, and the certificate 
states that they were taken by vir- 
tue of the commission, he is suffi- 
ciently identified. Missouri, etc., R. 
Co. v. Denton, 29 Tex. Civ. A. 284, 68 
SW 336. (3) If the witnesses are 
named in the depositions it is suffi- 
ecient to refer to them as “‘the above 
named deponents.” Prather vy. Pritch- 
ard, 26 Ind. 65. (4) Failure to in- 
sert the names of witnesses in the 
eaption or certificate is not fatal, 
where such names appear at the head 
of each deposition, and the notary 
eertifies that the “foregoing deposi- 
tions” were taken. Shepherd v. Snod- 
grass, 47 W. Va. 79, 34 SE 879. 

[b] The christian name alone in 
the caption may be sufficient, the 
identity appearing from the deposi- 
tions as a whole. Braley v. Braley, 
16 N. H. 426. 

12. See Names [29 Cyc 261]. 

13. See cases infra this note. 

{a] The middle name (1) of the 
witness may be designated by an ini- 
tial letter (Curtiss v. Martin, 20 Ill. 
557), (2) or may be entirely omitted 
(Reeder v. Holcomb, 105 Mass. 93). 


14. Read v. Patterson, 11 Lea 
(Tenn.) 430. 
a a Lauzon vy. Stuart, 4 L. C. Jur. 
é 5 Mass. 


aes Amory v. Fellowes, 


phys a 

[a] Public sworn interpreter.— 
“The employment of a person as a 
public sworn interpreter, is not suf- 
ficient; but he ought to have been 
sworn by the commissioners, truly 
to interpret between them and the 


witnesses.” Amory v. Fellowes, 5 
Mass. 219. : 
ia Amory v. Fellowes; 5 Mass. 


18. _ U.S. v. Fifty Boxes and Pack- 
ages Lace, 92 Fed. 601. 

19. Keene v. Meade, 3 Pet. 1, 7 L. 
ed. 581 [rev 16 F. Cas. No. 9,373, 3 
Cranch C. C. 51]; Wilkinson v. Yale, 
29 F. Cas. No. 17,678, 6 McLean 16; 
Morrison v. White, 16 La. Ann. 100; 
Blair v. Collins, 15 La. Ann, 683; 
Jolliffe v. Collins, 21 Mo. 338; Bul- 
pamile v. Cramer, 30 S. C. 158, 8 SH 

[a] In Maine, the court has dis- 
cretion to admit a deposition taken 
out of the state, although it omits to 


state by whom it was written. State 
v. Kimball, 50 Me. 409. 

20. U. S.—Cook v. Burnley, 11 
Wall. 659, 20 L. ed. 29; Blake v. 
Smith, 3 F. Cas, No. 1,502; Pettibone 
v. Derringer, 19 F. Cas. No. 11,043, 1 
Robb. Pat. Cas. 152, 4 Wash. C..C. 
215; Rainer v. Haynes, 20 F Cas. No, 
11,536, Hempst. 689; U. S. v. Smith, 
27 F. Cas. No. 16,332,. Brunn. Coll. 
Cas. 82, 4 Day (Conn.) 121. 

Ark. —-Breysacher v. State, 123 Ark, 
101, 184 SW 483. 

Del.—Laurel Printing, ete. Co. v. 
James, 29 Del. 185, 97 A 601. 

Kan.—Atchison, ete., R. Co, v. Pear- 
son, 6 Kan. A. 825, 49 P 681 

Ky.—Greer v. Ludlow, 7 KyL 290, 
13 a Op. 647. 
Me.—State v. Kimball, 50 Me. 409. 

Nebr.—American Bonding Co. -v. 
Pulver, 77 Nebr. 211, 109 NW 156. 
hee Y.—Bailis v. Cochran, 2 Johns. 
Afgan Nea v. Smith, 5 Yerg. 


Wash.—Nasser v. Gaston, 70 Wash. 
685, 127 P 470. 

[a] Sufficiency.—(1) A certificate 
of a notary, annexed to a deposition 
stating that the witness “was exam- 
ined, and his examination reduced to 
writing, and subscribed by him in 
my presence,” is not substantial com- 
pliance with a statute requiring that 
the certificate must show “that the 
deposition was reduced to writing by 
some proper person, naming him.” 
Atchison, ete., R. Co. v. Pearson, 6 
Kan. A. 825, 49 P 681. (2) Under a 
statute declaring that depositions, 
when taken, shall be written down 
by the officer taking them, or by the 
party himself in the presence of the 
officer, a certificate that the witness- 
es were sworn and examined, and 
the depositions reduced to writing 
by L, a disinterested person, and that 
the witnesses subscribed to the testi- 
mony in the presence of the officer, 
was not fatally defective for failure 
to show that the testimony was re- 
duced to writing either by the wit- 
ness or the officer or by the stenog- 
rapher “before’’ the officer. Sheridan 
se Spangler Co., 87 S. C. 555, 70 SE 


tb) Disinterested person.—A dep- 
osition will not be suppressed because 
the notary’s certificate recites that it 
was reduced to writing by another 
person in the officer’s presence, un- 
less it is shown that such person was 
a party, or the agent or attorney of 
a party. Cook v. Gilchrist, 82 lowa 
277, 48 NW 84. : 

{e] Waiver of objection.—Ap- 
pearance and participation in the ex- 
amination does not waive objection 
to the failure of the oOfficer’s certifi- 
cate to show who reduced the deposi- 
tion to writing. In re Thomas, 35 
Fed. 822. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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done,2? although if the required statement is not 
made it will be presumed in the absence of suspicious 
circumstances that the officer properly performed 
his duty.22. Generally, if the deposition was not re- 
duced to writing by the officer, his certificate must 
show that it was written in his presence;?* and a 
certificate that depositions were 
taken in his presence is evidence that everything on 
their face was done in his presence.** 
tifieate is silent on the subject it will be presumed 
that the deposition was written in the presence of 
the officer, where it was taken in the presence of the 
adverse party who cross-examined,?> and the com- 
missioner may be sworn to prove the fact.?° 
sometimes required that the certificate should also 
show that the testimony was written down in the 
presence of the witness,?7 but it has been held that, 
if the certificate of the officer can be true only on the 
assumption that this-was done, it will be sufficient.?6 


commissioner’s 


[a] 
required to certify that the deposi- 
tion was reduced to. writing by a dis- 
interested person, and hence his cer- 
tificate is not evidence of that fact. 
Knickerbocker Ice Co. v. Gray, 165 
Ind. 140, 72 NE 869, 6 AnnCas 607. 

21. Thieband v. Sebastian, 10 Ind. 
45 


4. 

22. Ala.—Thrasher v. Ingram, 32 
Ala. 645. 

‘La.—Blair v. Collins, 15 La. Ann. 


683; Imboden vy. Richardson, 15 La. 
Ann, 534. 

N. Y.—Bolte v. Van Rooten, 4 
Johns. 130. 

N. D.—Patrick v. Nurnberg, 21 


N. D. 377,.131 NW_ 254. 

Pa.—Winton vy. Little, 94 Pa. 64; 
Piper v. White, 56 Pa. 90. 

Porto Rico.—Hermida v. Gestera, 
23 Porto Rico 92. 

“geal ream v. Arnold, 18 Wis. 

[a] The burden of rebutting such 
presumption is on the party object- 
ing. Imboden v. Richardson, 15 La. 
Ann. 534; Patrick v. Nurnberg, 21 
N. D. 377, 181 NW 254. 

{[b] Handwriting unlike that of 
officer.—The mere fact that the hand- 
writing in the body of the deposi- 
tion does not appear to be that of 
the justice, without some proof to 
rebut the presumption of regularity 
arising from the certificate, is insuffi- 
cient to exclude it. Piper v. White, 
56 Pa. 90; Hermida v. Gestera, 23 
Porto Rico 92. 

23. Cook v. Burnley, 11 Wall. 
(U.5S8.);. 659. 20).du..ed. 7293. .Bells iv. 
Morrison, 1 Pet. (U. S.) 351, 7 L. ed. 
174; Blake v. Smith, 3 F. Cas. No. 
1,502; Edmondson vy. Barrell, 8 F. Cas. 
No.) 4,284; 2 -Cranchi:, C.¢ ) C. 1.228; 
Pettibone v. Derringer, 19 F. Cas. 
No. 11,043, 1 Robb. Pat. Cas. 152, 4 
Wash. C. C. 215; Rainer v. Haynes, 20 
F. Cas. No. 11, 536, Hempst. 689; 
Stone v. Stillwell, 23 Ark. 444; Ham- 
mond v. Freeman, 9 Ark. 62; New 
Kentucky Coal Co. v. Union Pac. R. 
Co., 52 Nebr. 127, 71 NW 948; Bobilya 
v. Priddy, 68 Oh. St. 373, 67 NE 736. 

[a] Clerical omission.—A_ certifi- 
eate that the deposition “was reduced 
to writing in my, and by the said 
deponent sworn to and subscribed in 
my presence” sufficiently shows that 
the deposition was written in the 
presence of the officer. Stone v. Still- 
well, 23 Ark. 444, 458. 

[b] By witness and officer.—lIt is 
not necessary that the certificate 
should state that deposition was re- 
duced to writing in presence of the 
officer, it being sufficient to certify 
that the testimony was reduced to 
writing by the witness and the offi- 
cer. Bussard v. Catalino, 4 F. Cas. 
No. 2,228, 2 Cranch C. C. 421. 

{c] Under direction of officer.— 
Under a statute requiring that the 
officer’s certificate shali show that 
the deposition was written by the 
witness in the officer’s presence or 
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witness.°° 


If the cer- 


ies 


witness, the certificate is sufficient 
where the deposition was transcribed 
by a third person under the direction 
of the officer. Western Union Tel. 
Co. v. Corso, 121 Ky. 322, 89 SW 212, 
28 KyL 290, 11 AnnCas 1065. 

{d] In Iowa, depositions taken 
for use in the federal courts by vir- 
tue of a dedimus need not certify 
that the testimony taken was reduced 
to writing in the presence of the 
officer, as provided by Code § 864, as 
such section does not apply to tes- 
timony taken under U. S. Rev. St. § 
866. Giles v. Paxon, 36 Fed. 882. 

24. Bowman v. Flowers, 2 Mart. 
N. S. (La.) 267. See Bobilya v. Prid- 
dy, 68 Oh. St. 373, 67 NE 736 (hold- 
ing that a certificate reciting that the 
deposition was reduced to writing by 
a named party and was subscribed by 
the witness “in my presence;”’ when 
fairly construed, meant that it was 
not only subscribed but, reduced to 
writing in the presence of the officer). 

25. Winton v. Little, 94 Pa. 64. 

26. Vasse v. Smith, 28 F. Cas. No. 
16,896, 2 Cranch C. C. 31 [rev on 
other grounds 6 Cranch 226, 3 L. ed. 


207]. 

27. Bell v. Morrison, 1 Pet. (U.S.) 
351, 356, 7 L. ed. 174; Donahue v. 
Roberts, 19 Fed. 863; Timms_ v. 
Wayne, 1 Handy 400, 12 Oh. Dec. 
(Reprint) 204; Johnson vy. Booth, 1 
Handy 42, 12 Oh. Dec. (Reprint) 17. 
But see Van Ness v. Heineke, 28 F. 
Cas. No. 16,866, 2 Cranch C. C. 259; 
Vasse v. Smith, 28 F, Cas. No. 16,896, 
2. Cranch -C. .C. \31, [reve on. other 


| grounds 6 Cranch 226, 3 L. ed, 207] 


(where such a statement was held 
unnecessary ). 

“Every word in the certificate may 
be perfectly true, and yet, the depo- 
sition may not have been reduced to 
writing in the magistrate’s presence. 
If this be so, then there can arise no 
just presumption in favor of it. And 
we think, in a case of this nature, 
where evidence is sought to be ad- 
mitted, contrary to the rules of the 
common law. something more than 
a& mere presumption should exist, 
that it was rightly taken. There 
ought to be direct proof, that the 
requisitions of the statute have been 
fully complied with.’ Bell v. Mor- 
rison, supra. 

28. Timms y. Wayne, 1 Handy 
(Oh.) 400, 12 Oh. Dee. (Reprint) 204 
(holding that, where the certificate 
states that the deposition was writ- 
ten by the officer as it came from the 
witness, an additional statement that 
it was written in the witness’ pres- 
ence is unnecessary). 


29. Boykin v. Smith, 65 Ala. 294; 
Gulf City Ins. Co. v. Stephens, 51 
Ala. 121. 


{a] “Testified as is set down.”—/ 
statement that the witness “testified 
as is set down,” is sufficient where 
the answers themselves seem to be 
full and bear no suspictous marks. 
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Some statutes require that the certificate should 
show that the testimony was reduced to writing as 
nearly as may be in the language of the witness.?° 
A statement as to who reduced the testimony to 
writing cannot be controverted by a person unac- 
quainted with the handwriting of the officer or the 
A false certificate as to the person by 
whom the deposition was reduced to writing will 
render the deposition inadmissible,* but a mere 
clerical error in regard to the reduction of the tes- 
timony to writing may be disregarded.*2 

Where depositions are taken stenographically or 
reduced to typewriting, the certificate should show 
compliance with all requirements made necessary by 
statute or rule of court for the admission in evidence 
of depositions so taken.?* 

[§ 270] 17. Reading to Witness. 
is not always so required,** generally it should af- 
firmatively appear by the certificate that the dep- 


In Indiana, the officer is not#by the officer in the presence of the 


Although it 


oe City Ins. Co, v. Stephens, 51 Ala. 


oe Daniel v. Toney, 2 Mete. (Ky.) 
31. U.S. v. Smith, 27 F. Cas. No. 


16,332, Brunn. Coll. Cas. 82, 4 Day 
(Conn.) 121. 

32. Payne v. West, 99 Ind. 390 
(holding that a statement that the 
“deponent”’ instead of the “deposi- 
tion” was reduced to writing is an 
immaterial error). 

33. See statutes and court rules. 

[a] Sufficiency of certificate —(1) 
Under a statute providing that a dep- 
osition taken down by a stenogra- 
pher, and written out in longhand, 
and certified as being a correct state- 
ment of the testimony and proceed- 
ings, shall be prima facie evidence of 
its correctness, a certificate that the 
“foregoing to be a correct transcript 
of the examination in the above-en- 
titled case,” is sufficient. Peo. v. Ri- 
ley, 75 Cal. 98, 16 P 544. (2) It need 
not appear that the shorthand re- 
porter was sworn when that is not 
required by the statute. Peo. v. Ri- 
ley, supra. (3) “If by agreement the 
testimony is taken by a stenographer, 
the fact of the agreement and the 
appointment of the stenographer, that 
the stenographer was properly sworn 
in accordance with established forms, 
that the notes made by the stenogra- 
pher were correctly transcribed, and 
the testimony so transcribed made 
known to and signed by the witnesses 
in the presence of the commissioner, 
must appear by the certificate of the 
commissioner in his return.” Laurel 
Printing, etc., Co. v. James, 29 Del. 
185, 188, 97 A 601. (4) It is some- 
times required that the transcript 
shall be certified by the stenographer. 
Simpson v. Malcolm, 43 N. B. 79. (5) 
The reproduction of a deposition re- 
duced to writing stenographically by 
the officer before whom it was taken 
need not be sworn to by him. Wil- 
liams v. Smith, 29 R. I. 562, 72 A 
1093. (6) A certificate that the tes- 
timony was reduced to writing and 
thereafter transcribed into typewrit- 
ing from the direct dictation of the 
officer sufficiently shows that the 
stenographer wrote what was dicta- 
ted and thus reduced the deposition 
to writing. Minard v. Stillman, 35 
Or 259,515 Tie P1022, 

Taking down in shorthand see su- 
pra § 227. 

34. Cal.—St. Vincent’s Inst., etc. 
v. Davis, 129 Cal. 20, 61 P 477 (depo- 
sitions taken outside the state). 

Ida.—Darby v. Heagerty, 2 Ida. 
(Hasb.) 260, 13 P 85. 

Ind.—Guthrie v. Buckeye Cannel 
Coal Co., 66 Ind. 543. 


La.—Morrison v. White, 16 La. 
Ann. 100. 

Miss.—Henderson v. Cargill, 31 
Miss. 367. 

Nebr.—Britton v. Berry, 20 Nebr. 


325, 30 NW 254. 
Nev.—Blackie v. Cooney, 8 Ney. 41, 
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osition was read over to or by the witness and an 
opportunity afforded him to correct it before sign- 
ing,*° but a substantial compliance with the statute 
The necessity for making such cer- 


is sufficient.%° 
tificate may be waived.*? 
[§ 271] 18. 


under his supervision.*° 


S. C.—Edgefield Mfg. Co. v. Mary- 
land Casualty Co., 78 S. C. 73, 58 SEH 
969 


35. Ark.—Breysacher v. State, 123 
Ark. 101, 184 SW. 433. 

Cal.—Peo. v. Mitchell, 64 Cal. 85, 
27 P 862; Williams v. Chadbourne, 6 
Cal. 559. 

Del.—Laurel Printing, etc., 
James, 29 Del. 185, 97 A 601. 

Iowa.—Ball v. Sykes, 70 Iowa 525, 
30 NW 929; Vaughn v. Smith, 58 Iowa 
553, 12 NW 604. z 

Ky.—Louisville Rock Co.-v. Cain, 
82 SW 619, 26 KyL 849; Greer v. Lud- 
low, 7 Kyl 290, 13 Ky. Op. 647. 

Minn.—Breckett v. Gridley, 67 
Minn, 37, 69 NW 622. 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022; McCormick v. Largey, i 
Mont. 158. 

N. Y.—Faith v. Ulster, etc., R. Co., 
70 App. Div. 308, 75 NYS 420,10 NY 
AnnCas 449; Foster v. Bullock, 12 
Hun 200; Sheldon v. Wood, 15 N. Y. 
Super. 267 [aff 24 N. Y. 607]. 

Pa,—Auman v. Cunfer, 31 Pa. Co. 6. 

Porto Rico.—Hermida v. Gestera, 
23 Porto Rico 92 (certificate held suf- 
ficient), 

Utah.—Groot v. Short Line R. Co., 
34 Utah 152, 96 P 1019; Homberger 
v. Alexander, 11 Utah 363, 40 P 260. 

Wash.—Nasser v. Gaston, 70 Wash. 
685, 127 P 470. 

Wis.—Goodhve v. Grant, 1 Pinn. 
556. 

[a] Reading only the answers to 
the witness is not sufficient. Nasser 
v. Gaston, 70 Wash. 685, 127 P 470. 

[b] Literal compliance with stat- 
ute.—Where a deposition taken be- 
fore a notary shows where it was 
taken, before whom, and that the wit- 
ness was first duly sworn, and it 
appears by the certificate of the offi- 
cer that the deposition was “read 
over by the said witness, was sub- 
scribed and sworn to by said depo- 
nent therein at” a specified town and 
county, on a specified date, it is in 
literal compliance with the statute 
(88 3735, 3737). Vaughn v. Smith, 58 
Iowa 553, 12 NW 604. 

[c] In California, the requirement 
does not apply to depositions taken 
outside the state. St. Vincent’s Inst., 
ete., v. Davis, 129 Cal. 20, 61 P 477. 

{d] Failure so. to. certify (1) 
will not cause suppression of the 
deposition until the party offering it 
is afforded an opportunity of showing 
that the testimony was in fact read 
to the witness. Faith v. Ulster, etce., 
R. Co., 70 App. Div. 303, 75 NYS 420, 
10 NYAnnCas 449. (2) Failure to 
certify that the testimony was read 
to the witness and that the witness 
desired to make no corrections will 
not invalidate the deposition where 
both parties appear and examine the 
witness. Lockhart v. Mackie, 2 Nev. 
294. { 

36. Higgins v. Wortell, 18 Cal. 
830; Beckett v. Gridley, 67 Minn. 37, 
69 NW 622. 

[a] Mlustration—Where a _ stat- 
ute required that the _ certificate 
should show that the, testimony was 
correctly read over to the witness 
by the officer before he signed it, a 
certificate that the testimony was 
carefully read over to the witness by 
the officer before it was signed by the 
witness was a sufficient compliance 
with the statute. Beckett v. Gridley, 


Co. v. 


Signing by Witness. Generally the 
officer must certify that the deposition was signed 
or subscribed by the witness,°* in his presence or 
It has been held, however, 
that where the deposition is actually signed by the 
witness and he swears to the deposition, failure to 
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before trial.*4 
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. 


certify to the fact of signature is too technical to 
deserve serious consideration.*° 
the signature of the witness must be objected to 
Where the certificate is not required 


Failure to certify 


to recite that the deposition was signed by the wit- 


[§ 272] 
—a. Necessity. 


67 Minn. 37, 69 NW 622. 

[b] Correction as requested.—A 
certificate that depositions were cor- 
rected as requested by the witnesses 
shows by necessary implication that 
they were read to or examined by 
them and is a substantial compliance 
with the statute. Higgins v. Wortell, 
18 Cal. 330. 

- 87. Lockhart v. Mackie, 2 Nev. 
294; Groot v. Oregon Short Line R. 
Co., 34 Utah 152, 96 P 1019. 

[a] Stipulation—Where the at- 
torneys for the parties stipulated 
that the testimony should be taken 
in shorthand by a stenographer and 
after it had been transcribed by the 
stenographer in longhand the officer 
could sign the name of the witness 
and transmit the same to the court, 
the deposition will not be rejected 
because the officer failed to certify 
that the deposition had been read by 
the witness. Groot v. Oregon Short 
Line R. Co., 34 Utah 152, 96 P 1019. 

38. Ark.—Breysacher v. State, 123 
Ark. 101, 184 SW 433. 

Del.—Laurel Printing, ete., 
James, 29 Del. 185, 97 A 601. 

Ga.—-Woodward v. Fuller, 145 Ga. 
252, 88 SE 974. 

Towa.— Vaughn v. Smith, 58 Iowa 
553, 12 NW 604. 

Ky.—Louisville Rock Co. v. Cain, 
82 SW. 619, 26 KyL 849. 

La.—Beal v. Brandt, 7 La. 583. 
pees Y.—Foster v. Bullock, 12 Hun 

Tex.—Sabine, ete., R. Co. v. Brou- 
sard, 69 Tex. 617, 7 SW 374; Tram- 
mell v. McDade, 29 Tex. 360; "Neill v. 
Cody, 26 Tex. 286; Thompson we 
Haile, 12 Tex. 139. 

[a] A general statement of sub- 
scription is. sufficient. Beal v. 
Brandt, 7 La. 583. 

{b] By mark.—A certificate that 
the witness signed “by making his 
mark and sign” is sufficient. Neill 
v. Cody, 26 Tex. 286. 

{c] Signature of answers.—A cer- 
tificate that the witness signed the 
interrogatories will be construed to 
mean that he signed the answers 
thereto. San Antonio, ete., R. Co. v. 
Gillum, (Tex.) 31 SW 356 [aff (Civ. 
A.) 30 SW 697]. 

[dad] Depositions of several wit- 
nesses.—A certificate to the deposi- 
tions of several witnesses that the 
depositions were “sworn and _ sub- 
scribed:to” is faulty. It should state 
that “each” witness swore to and 
signed the answers made by him. 
Missouri, etc., R. Co. v. Hennesey, 20 
Tex. Civ.: A. 316, 49 SW 917. 

[e] Deposition taken with aid 
of stenographer.—Depositions taken 
under Civ. Code (1910) § 5908, 5909, 
with aid of stenographer, after being 
written out, should be signed by wit- 
ness, notwithstanding stenographer 
was agreed on between parties. 
Woodward v. Fuller, 145 Ga. 252, 88 
SH 974. 

39. Ark.—Breysacher v. State, 123 
Ark. 101, 184 SW 433. 


Co. Vv. 


Del.—Laurel Printing, etc., Co. v. 
James, 29 Del. 185, 97 A 601. 
Ky.—Sharp v. Warper, 4 Ky. Op. 


516. 

La.—Pressler v. Joffrion, 39 La. 
Ann. 1116, 2 S 795. 

N. Y.—Foster v. Bullock, 12 Hun 
200. 
Oh.—Beidell v. Cook, 1 Handy 94, 


ness in the presence of the officer, such a statement 
is unnecessary and may be disregarded.*? 
19. Administration of Oath to Witness 


The certificate or the eaption must 


affirmatively show that the witness was properly 
sworn or affirmed.*? But failure to certify such fact 


12 Oh. Dec. (Reprint) 45; Johnson vy. 
Booth, 1 Handy 42, 12 Oh. Dec. (Re- 
print) 17. 

Pa.—Winton v. Little, 94 Pa. 64. 

Tex.—Bush v. Barron, 78 Tex. 5, 14 
SW 238; Missouri, ete. R. Co. v. 
Graves, 57 Tex. Civ, A. 395, 122 SW 
458; McFaddin v. Sims, 43 Tex. Civ. 
A, 598, 97 SW 3385; Bacon y. Lloyd, 1 
Tex. A. Civ. Cas. § 284. 

[a] Certificate held sufficient.—A 
certificate, stating that the testimony 
was read over to the witness, “and 
being by him corrected, and was by 
him subscribed in my presence,” is 
sufficient, if not otherwise objection- 


able. Short v. Frink, 151 Cal. 83, 89, 
90 P 200. 
[b] Necessity of other proof.—A 


proper certification is sufficient with- 
out the statement of witnesses to the 
same effect. Pressler v. Joffrion, 39 
La, Ann. 1116, 2 S 795. 
40. Henderson v. Cargill, 31 Miss. 
67 


[a] Presumption.—Where the par- 
ties were present and examined the 
witness, the failure of the certificate 
to recite that the deposition was 
signed by the witness in the presence 
of the officer will not cause rejec- 
tion of the depositions, since it will 
be presumed in the absence of any 
showing to the contrary that they 
were so signed. Winton v. Little, 
94 Pa. 64. 


ak Dawson v. Callaway, 18 Ga. 
42. Centre vy. Keene, 5 F. Cas. No. 


2,553, 2 Cranch C. C. 198; Van Ness 
v. Heineke, 28 F. Cas. No. 16,866, 2 
Cranch C. C. 259; Voce v. Lawrence, 
28 F. Cas. No. 16,979, 4 MeLean 208; 
Lewis v. Morse, 20 Conn. 211. 

43. . S—Garrett v. Woodward, 
10 ‘F.>Cas.) No: 5,253, 2) Cranch C.).C. 
190; Marstin v. McRea, 16 F. Cas. No. 


9,141, Hempst. 688; Pentleton v. 
Forbes, 19 F. Cas. No. 10,966, 1 
Cranch C. C. 507; Rainer v. Haynes, 


20 F. Cas. No. 11,536, Hempst. 689. 


Ark.—Breysacher v. State, 123 Ark. 


101, 184 SW 433. 
ace as v. Sebastian, 10 Ind. 
Kan.—Western Union Tel. Co. v. 
Collins, 45 Kan. 88, 25 P 187, 10 LRA 
515; Atchison, ete,, R. Co. v. Pearson, 
6 Kan. A. 825, 49 P 681. 
Ky.—Mander v. Eastern State Hos- 
pital, 84 SW 761, 27 KyL 254. 
io a vat ied Suce., 6 La.- Ann. 


"Mre-—Call v. Perkins, 68 Me. 1538; 
Parsons v. Huff, 38 Me. 137; Brighton 
v. Walker, /35 Me. 132. 

Mass.—Bacon v. Rogers, 8 Allen 


‘146; Simpson v. Carlton, 1 Allen 109, 


79 AmD 707. 

Miss.—Doe v. King, 4 Miss. 125. 
oan H.—Fabyan vy. Adams, 15 N. H. 
43 ey J.—Stewart v. Bowne, 3 N. J. L. 


rep Y.—Bailis v. Cochran, 2 Johns. 

Oh.—House v. Elliott, 6 Oh. St. 497; 
Warring v. Martin, Wright 880. 

Pa.—Bowman vy. Paulhamus, 20 Pa. 
Co. 600. 

Tex.—Sabine, ete., R. Co. v. Brou- 
sard, 69 Tex. 617, 7 SW 374; Trammel 
v. McDade, 29 Tex. 360; Griffin v. 
Humphrey, (Civ. A.) 138 SW 1111; 
Missouri, ete., R. Co. v. Hennesey, 26 
Tex. Civ. A. 316, 49 SW 917. 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
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“must be objected to before trial,** and it has been 
- held that a deposition taken out of the state on com- 
-mission will not be rejected although the certificate 

does not show the administration of the oath in the 


prescribed form.*> 


'[§ 273] b. Sufficiency. It has been held suf- 
ficient to certify generally that the witness was 
sworn,*® or sworn according to law,*? or affirmed 
according to law,*$ or duly sworn,*® or that he quali- 
Likewise it has been held sufficient to state 
that the witness was sworn to tell the truth, the 
whole truth, and nothing but the truth,®+ and this 
form is sometimes specifically required.*? 
formality will not invalidate the certificate,>* and it 
will be sufficient if it appears from or by reference 
to the deposition that a suitable oath was admin- | examination, should be stated.®° 
istered,®* or that there was a substantial compliance 


fied.*° 


Utah. —Homberger v. Alexander, 
11 Utah 363, 40 P 260. 

Vt.—Shed v. Leslie, 22 Vt. 498; Bur- 
roughs vy. Booth, 1 D. Chipm. 106. 
See Barlow v. Bowne, Brayt. 135. 

Wis.—Baxter v. Payne, 1 Pinn. 501. 

[a] Form.—tThe certificate should 

state that the witness was examined 
on oath upon the interrogatories an- 


nexed. Bailis v. Cochran, 2 Johns. 
(N. Y.) 417. 

: ri Dawson y. Calloway, 18 Ga. 
73. 


45. Freeland v. Prince, 41 Me. 105; 
Wright v. Stiles, 29 Me. 164; Stiles 
v. Allen, 5 Allen (Mass.) 320; Quin- 
ley v. Atkins, 9 Gray (Mass.) 370. 

U. S—Keene v. Meade, 3 Pet. 
BA. cm ed. 581 [rev 16 F. Cas. No. 9,- 
373, 3: Cranch C. C. 51]. 

Ala.— King v. King, 28 Ala. 315. 

Iowa.—Vaughn v. Smith, 58 Iowa 
553, 12 NW 604. 

La.—Beal v. Brandt, 7 La. 583. 

Mich.—Van Sickle v. Gibson, 40 
Mich. 170. 

N. Y.—Bishop v. Ferguson, 46 N. Y. 
mett Bolte v. Van Rooten, 4 Johns. 


N. aon bak Or v. Younger, 10 
Nove: 


Tex. ae bareett v. Welch, 26 Tex. 
147; Dikes v. De Cordova, 17 Tex. 618. 

{a] Conformity to ctatute.—A cer- 
tificate by the officer that the wit- 
ness came before him, and being first 
duly sworn made the following an- 
swers, ete., adding, “Sworn to and 
subscribed before me this first day,” 
ete.; “In testimony,” ete., is in strict 
conformity with the statute. Dikes 
v. De Cordova, 17 Tex. 618. 

[b] Swore to interrogatories.—A 
certificate that deponent swore to the 
attached interrogatories will be con- 
strued to mean that he swore to the 
answers to them. San Antonio, etc., 
R. Co. v. Gillum, (Tex.) 31 SW 356 
[aff (Civ. A.) 30 SW 697]. 

[e] Sworn and examined.—A 
statement that the witness was 
“sworn and examined,” justifies a 
presumption that the commissioner 
swore the witness by virtue of the 
eommission returned. King v. King, 
28 Ala. 315. 

{[d] Where there are several wit- 
nesses it is sufficient to certify that 
each separately and severally made 
oath to their depositions. Wells v. 
Jackson Iron Mfg. Co., 47 N. H. 235, 
90 AmD 575. 


47. Ramsey v. Flannagan, 33 Ind. 
305. 
48. Elliot v. Hayman, 8 F. Cas. 


No. 4,388, 2 Cranch Cc. C. 678; Atkin- 
son v. St. Croix Mfg. Co., 24 Me. t71: 
Horne v. Haverhill, 113 Mass. 344. 

[a] Conscientious scruples as to 
oath.—aA certificate stating the af- 
firmation of the witness and that the 
witness was conscientiously scrupu- 
lous of taking an oath is sufficient 
evidence of that fact. Elliot v. Hay- 


man, 8 F. Cas. No. 4,388, 2 Cranch 
Cc. C. 678. 
49. Ala—Gulf City Ins. Co. v. 


Stephens, 51 Ala. 121; Ulmer v. Au- 
still, 9 Port. 157. 
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[§ 274] 


Mere in- 


Sage, 1 Conn. 
palaces v. Collins, 15 La. Ann. 
Mass.—Stiles vy, Allen, 5 Allen 320; 
Quinley v. Atkins, 9 Gray 370; Am- 
herst Bank v. Root, 2 Metc. 522. 

Miss.—Martin v. King, 4 Miss. 125. 

N. J.—New Jersey Express Co. v. 
Nichols, 32 N..J. L. 166 [aff 33 N. 
J. L. 434, 97 AmD 722]; Steward v. 
Bowne, 3 N. J. L. 959. 
mepie Y.—Bishop y. Ferguson, 46 N. Y. 

Or.—Minard v. Stillman, 35 Or. 259, 
57 P 1022. 

Pa.—Armstrong 
Watts 266. 

S. C-—Moore vy. Willard, 30 S. C. 
615, 9 SE 273. 


Conn.—Stocking Vv. 
519 


v. Burrows, 6 


gbtab. —Newton vy. Brown, 1 Utah 
50. Williams v. Richardson, 12 
/S. CG. 584. 


51.. Brown v. King, 5 Metc. (Mass.) 
173 (where it was further certified 
that the witness “made oath to the 
truth of the foregoing deposition,” 
Eo -); Blakeslee v. Rossman, 44 Wis. 
5 

52. Atchison, etc., R. Co. v. Pear- 
son, 6 Kan. A. 825, 49 P 681. 

[a] Bule applied.—Under a stat- 
ute requiring the certificate of an of- 
ficer before whom a deposition has 
been taken to show that the deponent 
was first sworn “to testify the truth, 
the whole truth, and nothing but the 
truth,” a _ certificate which shows 
that the deponents were sworn “to 
testify the whole truth of their 


knowledge touching the matter in 
controversy” is insufficient. _Atchi-| 
son, etce., R. Co. vy. Pearson, 6 Kan. 


A. 825, 49 P 681. 

53. Kendall vy. Limberg, 69 Tl], 355. 

[a] Clerical error—wWhere the 
names of the parties were properly 
stated in the caption of a deposition 
a subsequent mistake as to the chris- 
tian name of one of the parties in 
the certificate of swearing the wit- 
ness will not be fatal. Kendall v. 
Limberg, 69 Ill. 355. 

54. Ala.—Stetson v. Lyons, 34 Ala. 
140; Broadnax v. Sullivan, 29 Ala. 
320; Ulmer v. Austill, 9 Port. 157. 

Tll.—Kendall vy. Limberg, 69 Il. 
phe Greene County vy. Bledsoe, 12 Ill. 


ove ie -—Cooper v. Stinson, 5 Minn. 


ote H.—Field v. Tenney, 47 N. H. 

Pa.—Anderson vy. Long, 56 Pa. Su- 
per. 183. 

55. U. S.—Bussard v. Caen ‘’ 
F. Cas. No. 2,328, 2 Cranch C, C. 
pet ene ee v. Swain, 22 tnd. 

La.—Tollett v. Jones, a Rob. 274; 
Winn vy. Twogood, 9 La. 422. 
poe .—Bachelder v. Merriman, 34 Me. 

Miss.—Baker y. Kelly, 41 Miss. 
696, 93 AmD 274; Henderson v. Car- 
gill, 31 Miss. 367. 
wth v. Barber, 81 Mo. 
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with the terms of the statute;>> and to show that 
the oath was publicly administered as required by 
the commission it is sufficient to state that the oath. 
was administered as prescribed thereby.®® 

By Whom Administered. The cer- 
tificate or caption should state that the oath was ad- 
ministered by the officer before whom the deposition 
was taken,°** or in his presence by an officer quali- 
fied to administer oaths.®§ 

{§ 275] d. Time of Administration. 
instances the court is vested with the discretion to 
admit a deposition, although there is no certificate 
that the witness was sworn before deposing.®® Gen- 
erally, however, 
sworn, that is, whether before or at the close of his 


In some 


the time when the witness was 


It is no objection 


that the officer does not certify that the witnesses 


Dace aan ai v. Butler, 1 Nebr. 
2 


Or»—Clark v. Ellis, 9 Or. 128. 

Tex.—wNeill v. Cody, 26 Tex. 286. 

[a] “In due form of law.”—A cer- 
tificate that the witness was sworn 
before the commissioner ‘in due form 


of law” is sufficient. Neill v. Cody, 
26 Tex. 286. 
{[b] Under the federal statute.— 


In taking a deposition under the fed- 
eral statute it is not necessary that 
the officer certify that the witness 
was sworn to testify the whole truth 
“in the matter in controversy.” Bus- 
sard vy. Catalino, 4 F. Cas. No. 2,228, 
2 Cranch C, C. 421. 

56. Ford yv. Cheever, 105 Mich. 679, 
63 NW_ 975. 

57. Powers v. Shepard, 21 N. H. 
60, 53 AmD 168; Patton vy. King, 26 
Tex. 685, 84 AmD 596; Emberson v. 
McKenna, (Tex. A.) 16 SW 419. 

[a] Reference to prior certificate. 
—Where it is certified to the first 
deposition that the witness was duly 
sworn by the commissioner, it is suf- 
ficient to certify to depositions fol- 
lowing that the witnesses were “duly 
sworn as before mentioned.” Cooper 
vy. Stinson, 5 Minn, 201. 

58. Ballard v. Perry, 28 Tex. 347. 

[a] Presumptions.—(1) A ~-pre- 
sumption that the witness was sworn 
by the officer may be indulged when 
it is certified that the witness was 
sworn by virtue of the commission 
(Bolte v. Van Rooten, 4 Johns. (N. Y.) 
130), (2) or that he was examined, 
cautioned, and sworn to speak the 
truth (Edmondson y. Barrell, 8 F, 
Cas. No. 4,284, 2 Cranch .C. C. 228). 
(3) Where the certificate shows that 
the oath was administered to the 
witness by a justice of the peace it 
will be presumed to have been in the 
presence of the commissioners, 
Vaughan v. Blanchard, 2 Dall. (Pa.) 
192, 1 L. ed. 344. (4) And the justice 
who administers the oath in the pres- 
ence of the officer need not certify 
to that fact. Vaughan vy. Blanchard, 


supra. 

59. Freeland v. Prince, 41 Me. 105; 
Burt v. Allen, 103 Mass. 41 (both 
relating to depositions taken without 
the state). 

60. Erskine v. Boyd, 35 Me. 511; 
Atkinson v. St. Croix Mfg, Co. 24 
Me. 171; McCormick v. Largey, 1 
tae 158; House y. Elliott, 6 Oh. St. 


oe It has been held sufficient (1) 
to state that the witness was first 
sworn (Ferriber v. Latting, 9 La, 
Ann. 169; Lewis v. Soper, 44 Me. 72; 
Dennison vy. Benner, 41 Me. 332; 
Palmer v. Fogg, 35 Me. 368, 58 AmD 
708; Carroll v. Welch, 26 Tex. 147), 
(2) or sworn “as above set forth, 
where the deposition states that the 
witness was “first sworn” (Timms Vv. 
Wayne, 1 Handy (Oh.) 400, 12 Oh. 
Dec. (Reprint) 204), (3) or “was duly 
sworn before giving his evidence” 
(Bowman vy. Van Kuren, 29 Wis. 209., 
9 AmR 554. To same effect. Minard 
y. Stillman,.35 Or. 259, 57 P 1022). 
(4) A certificate that the witness was 
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were sworn as well after as before testifying. 
[§ 276] 20. Cautioning Witness. Where it is 
required that the witness be cautioned before his 


examination, the certificate must show that the stat-. 


ute was complied with in this respect,®°* but such a 
“requirement has been held to be merely directory,** 
and that the omission to certify that the witness 
was cautioned is immaterial where it is stated that 
he was sworn in pursuance of the act * or that he 
was duly examined and affirmed.®> ; 

[§ 277] 21. Compliance with Commission or 
Notice. The certificate should state the manner of 
taking the deposition,®® that it was taken in pur- 
suance of the commission or in the mode prescribed 
by statute,°? and that all the statutory essentials 
have been substantially complied with.®* It will be 
sufficient if it appears that all the requirements of 
law, instructions, or directions have been duly ob- 
served.®® 

[§ 278] 22. Signature, Seal, and Authentication 
—a. In General. . The deposition must be authen- 
ticated or the certificate signed by the commissioner 


sworn and examined at the place on| Pa. Co, 641. 
‘the day and between certain hours Sone 
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Ala.—Dozier v. Joyce, 8 Port. 


-[§§ 275-278 


or officer before whom the deposition was taken.’° 
Where depositions are taken pursuant to a commis- 
sion and are signed by the commissioner designated, 
he need not add any other official title that he may 
have,"* and if he does it is immaterial and may be 
disregarded as being mere descriptio persone.*? But 
if the deposition is taken before an officer acting in 
his official capacity in taking it, the return must be 
signed by him with the addition of his official de- 
seription.’* The interrogatories need not be signed 
on every leaf,’* except where the statute so re- 
quires," and the commissioner may authenticate 
several depositions by a single signature.7® Where 
there are two commissioners the certificate should be 
signed by both,’ although in some jurisdictions sig- 
nature by only one will be sufficient.7® It has been 
held that failure of an examiner to sign a deposition 
is a mere irregularity, and the court may in its dis- 
cretion allow the deposition to be filed,’® and that 
when the officer dies before affixing his signature the 
deposition may be filed and read.®° Failure to au- 
thenticate may be corrected by returning the deposi- 


liam Ogle’ and was returned signed 
“Williams Ogle,” the names were so 
nearly alike that it was presumed 


specified in the notice attached suf- 
ficiently shows that the witness was 
sworn before he was examined, there 
being no evidence to the contrary. 

Sample v. Robb, 16 Pa. 305. 
61. Donovan v. Hibbler, (Nebr.) 
8 F. 


92 NW_ 6387. 

62. Edmondson vy. Barrell, 

Cas. No. 4,284, 2 Cranch C. C. 228; 
Garrett v. Woodward, 10 F. Cas. No. 
5,253, 2 Cranch C. C. 190; Luther v. 
The Merritt Hunt, 15 F. Cas. No. 
8,610, Newb. Adm. 4; Pentleton v. 
Forbes, 19 F. Cas. No. 10,966, 1 
Cranch C. C. 507; Phelps v. Panama, 
1 Wash, T. 615. 

[a] Im Texas the certificate need 
not show that the witness was cau- 
tioned except when the deposition is 
taken by oral examination, Wise- 
garver v. Yinger, (Civ. A.) 122 SW 
925. 

63. Burley v. Kitchell, 20 N. J. L. 
305. 
64, Moore v. Nelson, 17 F. Cas. No. 
9,771, 3 McLean 383. 

fa] A certificate was not objec- 
tionable for noncompliance with the 
statute in any essential particular 
because it merely stated that _ the 
witness was sworn and examined in- 
stead of stating that the witness was 
“cautioned and sworn to testify the 
whole truth, and carefully examined,” 
where it showed that the witness was 
sworn and examined in the presence 
of counsel for both sides pursuant 
to notice and agreement of counsel. 
Crosby v. Seaboard Air Line R. Co., 
81 S. C. 24, 61 SE 1064. 


65. Brown v. Piatt, 4 F. Cas. No.; 


2/026, 2° Cranch’C. C. “253: 

66. Cennolly’s. Suce., 6 La. Ann. 
479; Homberger v. Alexander, 11 
Utah 3638, 40 P 260. 

Compliance as to time and place 
of taking depositions see supra §3§ 
2638-265. 


QT; JDavis .v.. Allen, 212" Pick 
(Mass.) 313. 
68. Davis v. Allen, 14 Pick. 


(Mass.) 313; Homberger v, Alexan- 
der,, 11 Utah 363, 40 P 260. 

69. Ala.—Boykin v Smith, 65 Ala. 
294; Stetson v. Lyons, 34 Ala. 140; 
Roberts v. Fleming, 31 Ala. 683. 

La.—Ferriber v. Latting, 9 la, 
Ann. 169. 

Mo.—Thomas v. Wheeler, 47 Mo. 
363; Moss v. Booth, 34 Mo. 316. 

Pa.—Hill v. Hill, 42 Pa. 198; Ar- 
mold v. Lightner, 11 Pa. Co. 641. 

_ S$, C.—Crosby v. Seaboard Air Line 
... Co.,, 81 S. C. 24, 61 SE 1064. 

Ont.—Stebbins v. Anderson, 20 U. 
CHQ, Bxr239: 

{a] Technical objections will be 
Overruled. Arnold v. Lightner, 11 


Cal.—Beckman y. Waters, 161 Cal. 
581, 119 P 922. 
yer areese v. Emerson, 16 La. Ann. 


gat H.—Burnham y. Porter, 24 N. H. 
N. Y.—Jackson v. Stiles, 3 Cai. 128, 
Col. & C. Cas, 468. 

Pa.—Waln v. Freedland, 2 Miles 
161; Smith v. Cokefair, 1 Pa. Co, 48. 
Vt.—Shed v. Leslie, 22 Vt. 498. 
oe ee v. Willatt, 12 Jur. 


But see Ex p. Budd, 39 N. B. 602 
(holding that the act requiring that 
depositions be signed by the justice 
is directory and a mere matter of 
procedure); Beard vy. Steele, 34 U. C. 
Q. B. 43 (holding that the execution 
of a commission taken abroad may 
be proved by an affidavit made before 
a notary public of the place where it 
was executed). 

[a] Sufficiency of signing.—(1) 
The signature of a caption containing 
a certificate to the oath of the wit- 
ness and another to the taxation of 
costs will be sufficient where it is 
apparent that the signature was in- 
tended to apply to both. Jackson vy. 
Barron, 37 N. H. 494. (2) But it is 
otherwise where it does not follow 
that signing. one of them was intend- 
ed as an authentication of the other. 
Burnham v. Porter, 24 N. H. 570; 
Shed v. Leslie, 22 Vt. 498. (3) The 
subsequent signing of the certificate 
as to the oath by the magistrate by 
leave of the court after the deposi- 
tion has been read does not render 
the testimony competent. Burnham 
v. Porter, supra. (4) A commission 
and return will be received although 
the signatures of the commissioners 
appear only on the cover inclosing it. 
State v. Levy, 3 Harr. & M. (Md.) 
591. (5) A deposition is admissible 
where the certificate and caption are 
drawn together and the official sig- 
nature of the commissioner is affixed 
to that statement. Hauxhurst v. 
Hovey, 26 Vt. 544. * 

{b] Initials of christian name.— 
(1) It is immaterial that the commis- 
sioners signed the certificate by an 
abbreviation of their christian names. 
Feagin v. Beasley, 23, Ga. 17. (2) 
Where the certificate is signed by the 
initials of the christian names of the 
commissioners appointed their iden- 
tity will be presumed. Feagin v. 
Beasley, supra; Curtis v. Martin, 20 
Ill. 557; Byington v. Moore, 62 Iowa 
470, 17 NW 644 (where the practice 
of using initials was condemned). 

{[c] Idem sonans.— Where the 
commission was addressed to ‘Wil- 


that they represented the same per- 
son. Rust v. Eckler, 41 N. Y. 488. 

By whom taken see supra § 259. 

71. Griffin y. Isbell, 17 Ala. 184; 
Bryden v. Taylor, 2 Harr. & J. (Ma.) 
396, 3 AmD 554; Texas, ete. R. Co. 
be: Mosley, (Tex. Civ. A.) 124 SW 
4 


ie Ala.—Griffin v. Isbell, 17 Ala. 


Gal.—Alcorn vy. Gieseke, 158 Cal. 
396, 111 P 98; Henry v. Caswell, 23 
Cals A. 14, 136) Pii26; 

OY edllc wee v. Madden, 27 La, Ann. 
Md.—Munroe vy. Woodruff, 17 Md. 


159. 
eee Y.—Rust v. Eckler, 41 N. Y. 

Pa.—Delaware, ete, Canal Co. v. 
Webster, 18 WklyNC 339. 

[a] Reason for rule—He could 
not act as an Official under the com- 
mission without also acting as the 
commissioner appointed by it, and it 
is of no consequence what he ealls 
himself while doing it. Rust v. Eck- 
ler, 41 N. Y. 488. 

[b] Bule applied.—‘The commis- 
sioner states, in conclusion, ‘The 
above answers were sworn to and 
subscribed before me, a justice of 
the peace in and for the county of 
Patrick and State of Virginia.’ The 
commissioner inserts the letters J. P. 
between his signature and seal. We 
think the words justice of the peace, 
&c., descriptive of the person, as if 
instead, he had said, ‘administrator 
of A. B.’ The words ‘pursuant to the 
annexed commission,’ plainly show 
the character in which he acted. If 
he had said pursuant to his office of 
justice of the peace he had taken 
the deposition, the objection might 
have been good.” Griffin v. Isbell, 
17. Ala. 184, 187. 

73. Jackson vy. Stiles, 3, Cai. 
(N. Y.) 128, Col. & C. Cas. 468. See 
supra § 259; infra § 281. 

74. Brydges v. Branfill, 12 Sim. 
334, 35 EngCh 283, 59 Reprint 1160. 

75. Rust v, Hekler, 41 N. Y. 488 
(holding that such signing will be 
presumed on appeal where the con- 
trary is not shown). 

76. Boston v. Bradley, 4 Del. 524. 

77. Waln v. Freedland, 2 Miles 
(Pa.) 161. 

Who may certify see supra § 253. 

78. Brydges_ v. Branfill, 12 Sim. 
334, 35 EngCh 283, 59 Reprint 1160. 
Millville Mut. M. & F. Ins. .Co. v. 
Driscoll, 11 Can. S. C. 183. 

79. Stephens v. Wanklin, 19 Beay. 
585, 52 Reprint 478. 

80. Felthouse v. Bailey, 14 Wkly. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 278-281] 


tion to the officer for his signature.+ 

Objection to the authentication must be made 
prior to the trial.®? 

[§ 279] b. Seal—(1) Necessity. Where. a 
commission direets a return under seal,®° or it is re- 
quired that the certificate of the officer shall be 
authenticated by his seal,8* an omission of the seal 
will preclude the reading of the deposition unless his 
authority or official character is otherwise proved or 
authenticated.’> Where the statute requires the of- 
ficer to have a seal it will be presumed that he has 
one until the contrary is shown.®® If a seal is not 
required by statute or the commission is issued to 
the commissioners as such, and not as officials, none 
need be affixed.8’ Objection on account of lack of 
a seal should be taken before trial.88 Such objection 
is within a statutory provision requiring formal 
objections to be made within a certain time under 
penalty of being disregarded if not so made.‘? 

[§ 280] (2) Sufficiency.°? An impression on 
the paper,® the word ‘‘seal,’’ ® or the abbreviation 
“‘L, §.’? is sufficient,®°* as is also thé*seal of .a con- 
sular agent,°* although the official seal of the con- 
sulate should not be used where the consul is a 
party. to the suit.°° A deputy may affix the clerk’s 
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seal,°° and the return will be received although the 
seal is misplaced.°’ A proper seal will be presumed 
to have been affixed where the officer so certifies.°8 
[§ 281] D. Authority of Commissioner—1. In 
General. Except where the person who is to take - 
the deposition is specially designated by name,®? 
having been agreed on by the parties,’ or is a com- 
missioner appointed by state authority to act gener- 
ally in another state,? as a general rule his author- 
ity to take the deposition or execute the commission 
must be apparent or established by competent 
proof,* although in some states a presumption of 
authority is indulged in the absence of a contrary 
showing * or such presumption may be indulged un- 
der special circumstances;> and under a general au- 
thority to: make rules concerning the time and 
manner of opening depositions and regulations con- 
cerning the taking. and using thereof the court 
has power to provide that the burden of proving 
that the officer was not legally empowered to take 
the deposition is on the party making the objec- 
tion. The official character of the officer may be 
authenticated at any time before the deposition is 
read.?, ‘In the absence of the consul a vice consul 
may certify depositions for extradition,’ and a com- 


Rep. $27; Bryson v. Warwick, etc.,| Co., 115 Mo, A. 403, 91 SW 453. 672. 

Canal Co., 1 Wkly. Rep. 124. 87. U.S.—Brown vy. Ellis, 103 Fed. Ill—kKendall v. Limberg, 69 Ill. 
81. Bird v. Fox, (Mo, A.) 193 SW S : 5b. 

941 Ala.—Dozier v. Joyce, 8 Port. 303. Gane ap LesTewe v. Esher, 56 Ind. 


82. Feagin v. Beasley, 23 Ga, 17; 
Bird v. Fox, (Mo. A.) 193 SW 941; 
Dean Steam Pump Co. vy, Green, 31 
Mo. A. 269; Groot v. Oregon Short 
Line R. Co., 34 Utah 152, 96 P 1019; 
Millville Mut. M. & F. Ins. Co. v. 
Driscoll, 11 Can. §, C. 183. 

{a] Signature by only one com- 
missioner.—Where a commission au- 
thorizes one of the several commis- 
sioners named alone to certify its 
execution, an objection that the other 
commissioners did not join in the cer- 
tification cannot be made for the first 
time on the trial. Millville Mut. M. & 
F. Ins. Co. v. Driscoll, 11 Can. S. C. 
183. 


83. Brewer v. Bowersox, 92 Ma. 
567, 48 A 1060. But see Henderson 


v. Cargill, 31 Miss. 367 (holding that 
where the statute does not require a 
seal its omission is immaterial even 
though the commission directed a re- 
turn under seal). 

$4 U. S.—Paul v. Lowry, 18 F. 
Cas. No. 10,844, 2 Cranch C; 'C, 628. 

Ind.—Harvey v. Osborn, 55 Ind. 

5 


Iowa.—Neese v. Farmer’s Ins. Co., 
55 Iowa 604, 8 NW 450; Stephens v. 
Williams, 46 Iowa 540. 

La.—Rochelle v. Alvarez, 4 La. 218; 
Barfield v. Hewlett, 4 La. 118; Ingra- 
ham v. White, 2 La. 294. 4 

Mo.—Gharst v. St. Louis Transit 
Co,, 115 Mo. A. 408, 91 SW 453. 

Pa.—Waln v. Freedland, 2 Miles 
161. 

. C.—Hagins v. AXtna L. Ins. Co., 
72 S. C. 216, 51 SE 683. 

S. D.—Kinkade v. Howard, 18 S. D. 
60, 99 NW 91. : 

Tex.—Wisegarver v. Yinger, (Tex. 
Civ. A.) 122 SW 925. 

{a] What law governs.—The seal 
must conform to the statutes of the 
state from which the commission 
issued. Neese y. Farmer’s Ins. Co., 
55 Iowa 604, 8 NW 450. 

85. U. S.—Paul v.. Lowry, 18 F. 
Cas. No. 10,844, 2 Cranch C. C. 628. 

Conn.—Ashcraft v. Chapman, 38 
Conn. 230. 

Ind.—Curtis v. Curtis, 131 Ind. 
489, 30 NE 18; Pape v. Wright, 116 
Ind. 502, 19 NE 459. 

Mo.—Gharst v. St. Louis Transit 
Co., 115 Mo. A. 408, 91 SW 453. 

Ss. C.—Hagins v. 4tna L. Ins. Co., 
72 S.C. 216, 51 SE 683. 

S. D.—Kinkade vy. Howard, 18 S. D. 
€0, 99 NW 91. 

86. Gharst v. 


St. Louis Transit 


Cal.—Henry y. Caswell, 23 Cal. A. 
14, 1386 P 726. 

Ill.—Schwinger v. Redman, 187 Ill. 
A. 254, 

Ind-—Dumont v. McCracken, 6 
Blackf. 355. 

La.—Davis v. Madden, 27 La. Ann, 
$33: Morrison y. White, 16 La. Ann. 

Miss.—Henderson y. Cargill, 31 
Miss. 367. 

a Bes vase a v. Lloyd, 31 N. J. 
N. C.—Ward v. Ely, 12'N. C. 872. 
Pa.—Wright v. Wood, 23 Pa. 120. 
W. Va.—kKrohn v. Sohn, 68 W. Va. 

687, 70 SE 699; Hanley v. West Vir- 

ginia’ Cent. etc, R. Co., 59 W. Va. 

419, 53 SE 625. 

88. Reese v. Beck, 24°Ala. 651. 
Rachac y. Spencer, 49 Minn. 
235, 51 NW 920. 

90. Seals generally see Seals [35 
Cye 1165]. 

91. Meyers yv. Russell, 52 Mo. 26, 


92. Wallingford v. Western Union 
Co. 60'S. C. 201, 88 SH 448, 


Baker v. Kelly, 41 Miss. 696, 
93 AmD 274, 

94. Schunior y. Russell, 83 Tex. 
83, 18 SW 484, 


95. Massachusetts Mut. Acc. 
arin v. Dudley, 15. App. (D.C) 


Simons vy. Morris, 53 Mich. 
155, 18 NW 625. : 

97. State.v. Levy, 3 Harr. & M. 
(Md.) 591; Osgood vy. Sutherland, 36 
Minn. 243, NW 211; Nussear vy. 
Arnold; 13 Serg. & R.. (Pa.),. 323; 
Kinkade v. Howard, 18 S. D. 60, 99 
NW 91 

[a] Seal on envelope.—It is suf- 
ficient to place the seal on the en- 
velope. Nussear vy, Arnold, 13 Serg. 
& R.. (Pa.) 323, 

98. Bissel v. Terrell, 18 La. Ann. 
45 


oO. 

99. Butcher v. Butcher, (Colo. A.) 
122 P 397; Temby v. William Brunt 
Pottery Co., 229 Ill. 540, 82 NE 336 
{aff 127 Ill. A. 441]; Kendall v. Lim- 
berg, 69 Ill. 355; North American Acc. 
Ins. Co. v. Williamson, 118 Ill. A. 
670; Morrison v. White, 16 La, Ann. 
100; Rembert v. Whitworth, 14 La. 
Ann. 608; Adams v. Graves, 18 Pick. 
(Mass,) . 355; Allen y. Perkins, 17 
Pick. (Mass.) 369. 

1. Morrison v. White, 16 La, Ann. 
100. 

2. Ark.—Johnson y. Cocks, 12 Ark. 


La.—Morrison vy. White, 16 La. 
Ann. 100; Rembert vy. Whitworth,’ 14 
La. Ann. 608; Bradford vy. Cooper, 1 
La. Ann. 325. 

Me.—Palmer v. Fogg, 85 Me. 368, 
t] ee 708; Clement v. Durgin, 5 

89: 

_Mass.—Adams v. Graves, 18 Pick. 


oo. 
er eR v. Cokefair, 8 Pa. Co. 


{Statutory designation see supra §§ 


Necessity of certificate of other of- 
ficer see infra § 283. 

Colo.—Argentine Falls Silver 

a he v. Molson, 12 Colo. 405, 21 


15 

La.—Pendery y. Crescent Mut. Ins. 
Co., 21 La. Ann, 410; Baine v. Wil- 
son, 18 La. 59; McMicken v, Stewart, 
10 Mart. 571. ¢ 

Me.—Savage v. Balch, 8 Me. 27. 
ost C.—State v. Valentine, 29 N. C. 

Oh.—Bond v. Ward, Wright 747. 

Pa.—Waugh v. Shunk, 20 Pa. 130. 

[a] Beason for rule.—The rule re- 
quiring that the party offering a dep- 
osition taken out of the state, and 
not under a commission, must prove 
the official character of the person 
who took it, was made to prevent 
imposition, and to afford reasonable 
satisfaction to the court that the 
transaction was correct and fair. 
Savage v. Balch, 8 Me. 27. 

Necessity of showing authority by 
certificate see supra § 259. 

4 Hooker, etc., Co, v. Hooker, 
88 Vt. 335, 92 A 443; Carpenter v. 
Gibson, 82 Vt. 336, 73 A 1030; Crane 
v. Thayer, 18 Vt. 162, 46 AmD. 142. 
But see Brown v. Bean, 1 D. Chipm. 
(Vt.) 176 (where a contrary prac- 
tice was followed). 

5. Savage v. Balch, 8 Me. 27. 

[a] Presumption as to acquaint- 
ance with officer.—Where the adverse 
party living in an adjoining town 
attends the examination without ob- 
jection it will be presumed that he 
is acquainted with the magistrate 
and knows his official character, 
Savage v. Balch, 8 Me. 27. 

fe McKinney v. Wilson, 133 Mass. 


Ls 

7. Bishop v. Hilliard, 227 Ill. 382, 
81 NE 4038; Scott v. Bassett, 186 Ill. 
98, 57 NE 835; North American Acc. 
Ins. Co. v. Williamson, 118 Ill. A. 670. 

8. In re Herris, 33 Fed. 165. 
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mission to a United States vice consul returned 
executed under his signature as such is admissible 
on proof of his signature and that he was reputed 
to be and acted as vice consul before executing the 
commission.® Where the deposition is taken in an- 
other state the certificate need not show that the 
commissioner was authorized by the laws of that 
state to take the deposition.®% 

[§ 282] 2. Sufficiency of Proof—a. Certifi- 
cate, Signature, or Seal. Generally the authority of 
the officer to act in the premises is sufficiently shown 
by his certificate, official signature, or seal,’° and 
where there is such a prima facie showing the bur- 
den of proving a want of authority is on the party 
objecting;+ but additional proof is sometimes re- 
quired where the deposition is taken in another ju- 
risdiction.}? 

[§ 283] b. Certificate of Other Officer. The 
authority of an officer in another jurisdiction may 
be proved by the certificate of any other officer hay- 
ing official knowledge of the fact,* and in some 
jurisdictions such a certificate is required,!* unless 
the commission is directed to an officer by name.1® 

[§ 284] E. Inclosing and Sealing—l. In Gen- 
eral. The commission notice, interrogatories, an- 
swers, and all other papers constituting the return 
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Thompson v. Stewart, 3 Conn. 


[§§ 281-284 


must be inclosed in a suitable wrapper or en- 


velope,!® and formally sealed by the officer,!7 but 


any character or symbol shown either by the paper 
itself or by parol evidence to be intended as a 
seal is sufficient.15 Where the envelope is properly 
directed and sealed it will be presumed that the 
seal is that of the commissioner who took the depo- 
sition.1® Sometimes it is deemed sufficient if the 
seal is imprinted, where the officer certifies to the 
deposition proper.?? And when an imprinted seal 
is used it may be made before the depositions are 
placed in the envelope, where the officer in fact 
retains the deposition in his custody until he mails 
it.2+ In some jurisdictions merely securing the flap 
of the envelope with gum is a sufficient sealing.?? 
Where the papers are delivered personally by the 
commissioner to the clerk of the court, compliance 
with the usual formalities is not necessary.** It has 
been held that a deposition will not be rejected be- 
cause not inclosed in a formally sealed envelope, 
where the magistrate who takes it properly certi- 
fies and identifies the depositions,?* or “where the 
commissioner is also clerk of the court.?> Failure 
to comply with the rules as to the method of sealing 
up of the package containing the return will be 
deemed immaterial in the absence of any suspicion 
17. _U. S.—In re Thomas, 35 Fed. 


v4 Stiff v. Nugent, 5 Rob. (La.) 13. 


914%. McGeorge v. Walker, 65 Mich. 
5, 31 NW 601. And see supra § 25. 

{a] Reason for rule.—The com- 
missioner derives his authority from 
the court appointing him. McGeorge 
v. Walker, 65 Mich. 5, 31 NW 601. 

10. U. S.—Dinsmore v, Maroney, 7 
F. Cas. No. 3,920, 4 Blatchf. 416; 
Jasper vy. Porter, 13 F. Cas. No. 7,229, 
2 McLean 579; Lindsay v. Riggs, 15 
F. Cas. No. 8,366 [aff 7 Cranch 500, 
3 L. ed. 419]; Price v. Morris, 19 F. 
Cas. No. 11,414, 5 McLean 4; Rug- 
gles v. Bucknor, 20 F. Cas. No. 12,115, 
1 Paine 358; Vasse v. Smith, 28 F. 
Cas. "No: 16,896;°°2'-Cranch’’C. C, 31 
[rev on other grounds 6 Cranch 226, 
3 L. ed. 207]; Whitney v. Huntt, 29 
Re as: “NO. £7589; °S ‘Crandch” Cy, Cc, 
120; Winter v. Simonton, 30 F. Cas. 
No. 17,894, 3 Cranch C. C. 104 [rev 


on oa 754 grounds 5 Pet. (U. 8S.) 141, 8 
e 
© ark JBhnson v. Cocks, 12 Ark. 


Iil.—North American Acc. Ins. Co. 
v. Williamson, 118 Ill. A. 670, 

Ind.—Harvey v. Osborn, 55 Ind. 
535; Earl v. Hurd, 5 Blackf. 248. 

Ky.—Waters v. Brown, 3 A. K. 
Marsh. 557; Talbott v. Bradford, 2 
Bibb 316, 

Me.—State v. Kimball, 50 Me. 409; 
Bullen v. Arnold, 31 Me. 583; Clement 
v. Durgin, 5 Me. 9. 

Mass.—Adams vy. Graves, 18 Pick. 
355; Allen v. Perkins, 17 Pick. 369. 

Minn.—Tancre v. Reynolds, 35 
Minn. 476, 29 NW 171. 

Nebr.—Yarnal v. Hupp, 90 NW 645; 
Martin v. Coppock, 4 Nebr. 173. 

Nev.—Blackie v. Cooney, 8 Nev. 
41; Sargent v. Collins, 3 Nev. 260. 

N. J.—McNeal v. Braun, 53 N. J. 
L. 617, 23 A 687, 26 AmSR-441, 

Pa. —Wright v. Waters, 32. Pa. 514; 
Berks County v. Ross, 3 Binn. 539, 

S. C.—Williams v. Richardson, 12 
S. C. 584. 

Tenn.—Hoover v. 
Sneed 287, 

Tex.—Greenwood v. Woodward, 18 
Tex, 1; Barber v. Greer, 26 Tex. Civ. 
A. 89, 63 SW 934; Linskie v. Kerr, 
(Civ. "A.) 34 SW 765. 

Va.—Hobbs v. Shumates, 11 Gratt. 
(52 Va.) 516; Pollard v. Lively, 2 
Gratt. (43 Va.) 216. ai, 

And see supra § 259. 

11. Adams v. Graves, 
(Mass.) °355. 

12. See infra § 283. 


Rawlings, 1 


18 Pick. 


171, 8 AmD 168; Dunlap vy. Waldo, 6 
N. H. 450; Levitt v. Levitt, 2 Hem. 

& M. 626, 71 Reprint 606. 
14. Ark—ZJenkins v. Tobin, 31 
186 Ill. 98, 


Ark. 306. 
Ill.—Scott v. Bassett, 
57 NE 835; Wheeler v. Shields, 3 Ill. 


348; North American Acc. Ins. Co. 
vy. Williamson, 118 Ill. A. 670. 
La.—McDonald v. Wells, 23 La. 


Ann, 189; Wardwell v. Sterne, 22 La. 
Ann. 28; Grant’s Succ., 14 La. Ann. 
765; Barelli v. Lytle, 4 La. Ann. 557; 
Yeatman v. Erwin, 5 La. 264; Bar- 
field vy. Hewlett, 4 La. 118. 

Mich.—Thompson y, Clay, 60 Mich. 
627, 27 NW 699. 

Mont.—Fredericks v. Davis, 3 Mont. 


251; McCormick y. Largey, 1 Mont. 
158. 
fa] In Louisiana (1) the certifi- 


cate of the county clerk is not suf- 
ficient. McDonald v. Wells, 23 La. 
Ann, 189; Yeatman vy. Erwin, 5 La. 
264; Barfield v. Hewlett, 4 La, 118, 
(2) The official character of the of- 
ficer must be shown by the attesta- 
tion of the governor under the great 
seal of the state. Wardwell v. Sterne, 
22 La. Ann. 28; Grant’s Suce.,; 14 La. 
Ann. 795; Thatcher y. Goff, 13 La. 
360. (3) The certificate of the gov- 
ernor is not sufficient authentication 
where there is no internal evidence 
that the certificate of the officer was 
ever seen by the governor. Barelli v. 
Lytle, 4 La. Ann. 557; Edmondson 
NF eds st de ete., R.»‘Co.,, 13 ha. 

15. North American Ace.’ Ins. Co. 
v. Williamson, 118 Ill. A. 670. See 
also Baber v. Rickart, 52 Ind. 594 
(holding that where the commis- 
sioner was not named in the commis- 
sion and had no seal, a certificate 
of his authority was necessary); 
Barelli v. Lytle, 4 La. Ann. 557, 558 
(where the court said: ‘The justice 
not being named in the. commission, 
it was necessary to show... that 


[he] was...a justice of the 
race”). 
Ga—Smith v. Moody, 94 Ga. 
53h, 21 SE Tt 
2 Mart. 


ppt eR ESE v. Wood, 
wont J.—Moran y, Green, 21 N. J. L. 
gat Bascom v. Bascom, Wright 

Tex.—Barber v. Geer, 94 Tex. 581, 
63 SW 1007 [aff 26 Tex. Civ. A. 89, 
63 SW 934]. 


337; Shankwiker v. Reading, 21 F, 
Cas. No. 12,704, 4 McLean 240; Thorp 
v. Orr, 23 F. Cas. No. 14,006, 2 Cranch 
Ce C.,.335. 
Ark.—Missouri, etc., Co. Ye 
Johnson, 115 Ark. 448, ik SW 478. ° 
Cal.—Wise v. Collins, 121 Cal. 147, 
53 P 640. 
Ill.— Gage v. Brown, 125 Ill. 522, 17 
NE 754. 
Beat J.—Moran v. Green, 21 N..J. L, 
N. C.—Ward v. Ely, 12 N. C. 372. 
Pa.—Waln vy. Freedland, 2 Miles 


161. 
Ss. C.— Hagins v. AXtna L. Ins. Co., 
72 S. C. 2176, 51 SE 683; Travers’ Vv. 
Jennings, 39 S. C. 410, 17 SE 849. 
Tex.—Hartford, etc., R. Co. v. Bec- 
ton, 103 Tex, 236, 125 SW 883; Wise- 
garves v. Yinger, (Civ. A.) 128 SW 
1190; Texas, etce., . Co. v. Felker, 
40 Tex. Civ. A. 604, 90 SW 530. 
[a] Where there are two commis- 


| gioners the seals of both should ap- 


pear. Waln v. Freedland, 2 Miles 
(Pa.) 161. 

18. In re Thomas, 35 Fed. 337; 
McClambrock Marble, ete, Co. v. 
Bristow. 94 S. C. 252, 77 SE 923. 

[a] The seal of an express com- 
pany may be used by the commis- 
Sioners when they write their names 
across it. In re Thomas, 35 Fed. 
37 


Beale generally see Seals [35 Cyc 
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Doe _v. Hughes, 18 N. B. 296. 
St. Louis, etc., R. Co. v. Jen- 
(Tex. Civ. A.) 163 SW 621. 
Riser v. Southern R, -Co., 67 

. 419, 46 SE 47. 

Morgan v. Jones, 44 Conn. 225; 
Van Sickle; v. Gibson, 40 Mich. 170; 
Jenkins v. Atlantic Coast Line R. Co., 
83 S. C. 473, 65 SE 636; Weinberg v. 


Atlantic Coast Line R. Co., 83 S. C, 
470, 65 SE 637. 
23. Hutson v. Hutson, 9 Lea 


(Tenn.) 354; Andrews vy. Parker, 48 
Tex. 94. And see The Saranac, 132 
Fed. 936 (holding that a deposition 
which is neither delivered into court 
by the officer taking it in person nor 
sealed nor addressed to the clerk 
was inadmissible). 

24. Hartford F. Ins. Co. v. Bec- 
ton, 103 Tex. 236, 125 SW 883; Wise- 
garver v. Yinger, (Tex. Civ. A.) 128 
SO ree Cowell y. State, 16 Tex. 
A 

ne Nelson v. Woodruff, 1 Black. 

U.S) 166), 17 Led: 3G 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
@ 


8§ 284-290] 


- that the deposition has been tampered with or that 


wrong has been done.?® 

Waiver of objections. By opening a deposition 
a party waives any visible defect in the manner 
in which it was inclosed.?? 

[§ 285] 2. Attaching Papers Returned. Pa- 
pers returned should be attached or fastened to- 
gether,2® but according to the weight of authority 
defects in this respect may be disregarded where 
the formalities as to inclosure, sealing, and super- 
scription have been complied with.?® Papers may 
be sufficiently attached together with wafers.%° 

[§ 286] F. Indorsement and Superscription—l. 
In General.*!' The envelope containing the deposi- 
tions must be properly indorsed and superscribed.*? 
But substantial compliance with statutory require- 
ments is sufficient.2* The officer may use an en- 
velope prepared by the attorneys,** and it has been 
held that an envelope properly indorsed may be re- 
turned in an envelope merely containing the direc- 
tion,?> but the contrary has also~heen “held. BS i plrd 
the absence of statutory requirement to that effect 
the caption need not be indorsed on the envelope or 
wrapper.** 

[§ 287] 2. Title of Cause. When so required 
the names of the parties or title of the cause should 
be properly indorsed ®8 but it will be sufficient if 
they substantially appear, although informally,*° 
and omissions in this respect may in the discretion 
of the court be supplied by the officer.t° Such an 
indorsement is unnecessary if not required by stat- 
ute,‘ or where the statute is merely directory.*? 

[§ 288] 3. Names of Witnesses. The indorse- 
ment of the names of the witnesses is a mere mat- 
ter of practice and convenience, and errors therein 


26. Chadwick v. Chadwick, 59 36. 
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or even its omission may be disregarded, especially 
where the witnesses are properly designated in the 
papers returned.*? Where indorsement of the 
names of the witnesses is required by statute an. 
indorsement of the name of one only with the ab- 
breviation ‘‘et al. witmesses’’ is sufficient,‘* espe- 
cially where the depositions are returned in one 
envelope and the objecting party opens the envelope 
and obtains the benefit of some of the deposi- 
tions.*® The officer may supply the omission to 
name the witness by permission of the court.*¢ 

[§ 289] 4. Name of Officer. Substantial com- 
plianee with provisions that the officer or commis- 
sioner shall indorse his name on the envelope or 
wrapper or write it across the seal thereon is neces- 
sary.** Where there are several commissioners each 
should indorse his name on the envelope,*® but a 
deposition undoubtedly genuine may be read where 
only one commissioner signs.4® Where there is no 
suspicion of unfairness, if the name of the eommis- 
sioner is written on the envelope, although not 
across the seals, it will be sufficient.®° Where an 
inclosed return which has not been indorsed with 
the name of the person from whom it was received 
is delivered in open court, the court may then in- 
dorse thereon the name of the person from whom 
it was received.®!. An objection on account of fail- 
ure of the officer to indorse his name on the en- 
velope must be specific.®°? 

[§ 290] 5. Address or Direction.*? Regularly 
the return should be addressed or directed in ac- 
cordance with the instructions to the court in which 
the deposition is to be used, or to the clerk there- 
of.°*. But a misdirection will not require the ex- 
clusion of the deposition where the return has 


Mich. 87, 26 NW_ 288;. Hermida v. 
Gestera, 23 Porto Rico 92. 

27. Grant Bros. Constr. Co. v. 
U,,,S., A383 Aniz.. 388; 114.2 956; In re 
Noble, 22 Ill. A. 535 {aff 124 Ill. 266, 
15 NE 850]; Gulf, ete., R. Co. is guy 
man, 27 Tex. Civ. A. 22, 65 SW.6 

28. Gage v. Brown, 425 Ill. 532, 13 
NE 754. 

29. Ga,— Atlanta, ete, | 3e75 C00, 
Pope, 9 Ga. A. 647, 72 SE 63. 

La:—Parker vy. Brashaer, 16 La. 

Hawley, 112 


69. 
Mass.—Downs | v. 

Mass. 237; Savage v. Birckhead, 20 

Pick. 167. 


Pa.—Kingston vy. Lesley, 10 Serg. 
& R. 383. 

Tex.—Texas, etc., R. Co. v. Wal- 
ker, 25 Tex. Civ. A. 216, 60 SW 796. 

{a] Attaching of answers.—It is 
not good cause for the taking of ex- 
ception to the return of interroga- 
tories that the answers are not phys- 
ically attached to the interrogatories, 
where it appears that the interroga- 
tories, the answers, and the commis- 
sion were duly sealed together in an 
envelope and returned to the court. 
Atlanta, ete., R. Co. v. Pope, 9 Ga. 
A. 647, 72 SE 63; Texas, ete.,. I. Go. 


v. Walker, 25 Tex. Civ. A. 216, 60 
SW_ 756. 
30. Gordon v. Nelson, 16 La. 321; 


ie y. Eldridge, 1 Hill (N. Y.) 
24 


31. [a] Form of indorsement on 
return see Homer v. Martin, 6 Cow. 


(N. Y.).156. 
32. Hagins v. 4tna L. Ins. Co., 72 
S. C. 216, 51 Si 683. 


Indorsement as to mailing see infra 
296. 
cae Babb v. Aldrich, 45 Kan, 218, 
25 P 558; Evans v. Reynolds, 32 Oh. 
St. 163. 
Missouri, ete, R. Co. v. St. 
21 Tex. Civ. A. 345, 51 SW 


Evans vy. Reynolds, 32 Oh. St. 


| taker v. Voorhees, 


584, 63 SW 1007 (where the court 
said that the object of the statute 
requiring the officer to write his 
name across the seal of the envelope 
and indorse on the envelope the 
names of the parties “is to have the 
endorsements made upon the outer 
covering of the package containing 
the deposition, so that when the clerk 
of the court to which the deposition 
is returned shall receive it, he will 
know in what case to file the paper 
and also who is entitled to have it 
opened for examination. . Returned 
in the manner the deposition was in 
this case, the clerk could not know 
that it was a deposition nor in what 
ease, and could not properly open it 
at the request of amy person, be- 
cause it was impossible for him to 
tell to what suit in that court it 
belonged. These requirements are 
strictly statutory and must be sub- 
stantially complied with’’). 

37. Nye v. Spalding, 11 Vt. 501. 

38. Pelzer Mfg. Co. v. Sun Fire 
Office, 36 S. C. 213, 15 SE 562. 


39. Forsyth v. Baxter, 3 Ill. 9; 
Indiana, ete., R. Co. v. Wilson, 77 Ill. 
A., 603; -St. Louis,» etc.,. R. . Co.» v. 


French, 56 Kan. 584, 44 P 12; Whit- 
$8, Kans Ta, Ub, P 
874; Field v. Tenney, 47 N. H. 513; 
Knoxville F. Ins. Co. v. Hird, 4 Tex. 
Civ. A. 82, 23 SW 393. 

[a] The indorsement of the firm 
name of a party is sufficient. Forsyth 
v. Baxter, 3 Ill. 9. 

40. Marsalis. v. 
Hedge Co., 2 Tex. Unrep. Cas. 292. 

41. Wise v. Collins, 121 Cal. 147, 
53 P 640. 

42. Cole v. Choteau, 18 Ill. 439. 

43. Wise v. Collins, 121 Cal. 147, 
53 P 640; Henderson v. Williams, 57 
Ss. & 1 35. SE 261; Nye v. Spalding, 
11 Vt. 501. 

[a] Error in the initials of the 
witness is immaterial where the in- 
dorsement is extraofficial. Wise v. 
Collins, 121 Cal. 147, 53 P 640. 


Texas Cactus 


94. Tex. 581, 44. Gulf, CPCs R., Co. v. Lyman, 
27 Tex. Civ. A. 22, 65 SW 69. 
45. Gulf, éte., R. Co. .¥:, Lyman, 


2” Tex. Civ. A. 22, 65 SW 69. 
46. Marsalis ..v. Texas Cactus 
Hedge Co., 2 Tex. Unrep. Cas. 292. 
ae U. S.—In re Thomas, 35 Fed. 


Oh ead, v. Moody, 94 Ga. 534, 
Wek 15% 


Y.—Brown v. Southworth, 9 
Paige 351. 


Qow waln v. Freedland, 2 Miles 


S. C.—Travers y. Jennings, 39 S. C. 
410, 17 SE 849, 

Tex.—Barber v. Geer; 94 Tex. 581, 
63 SW 1007 [aff 26 Tex. Civ. A. 89, 63 


SW .934]. 
48. Brown v. Southworth, 9 Paige 
(N. Y.) 3851; Waln v. Freedland, 2 


Miles (Pa.) 161, 

49. Brown v. Southworth, 9 Paige 
(N. Y.). 351. 

Park v. Bancroft, 12 Ala. 468; 
McKenzie v. Barnes,.46 S. C. L. 205; 
Texas, etc., R. Co. v. Felker, 40 Tex. 
Cie A. 604, 90 SW 530, 

Keys v. Flemister, 111 Ga. 
gi "36 SE 948, 

52. Neosho Valley Inv. Nees v. Han- 
num, 63 Kan. 621, 66 P 63 

[a] Mlustration—An eyal e N to 
a deposition, based on the fact that 
the name of. the officer taking it is 
not indorsed on the envelope con- 
taining it, is not pointed out by an 
objection that the deposition was not 
sealed up by the officer taking it. 
Neosho Valley Inv. Co. v. Hannum, 
63 Kan. 621, 66 P 631. 

53. [a] Form of address or direc- 
tion see Glover v. Millings, 2 Stew. 
& P. (Ala.) 28; Homer v. Martin, 6 
Cow, (N. Y.) 156. 

54. Bell v. State, 170 Ala. 16, 54 
S 116; Sealy v. Williston, (Ky.) 117 
SW. 959; Clarke v. Benford, 22, Pa. 
353; Waterhouse PM New. Brunswick 
Mar. Assur. Co., 5 N. B, 639, 

{a] Address to the court.—Dep- 
ositions sealed up and indorsed “in 
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reached the proper officer or tribunal and no preju- 
dice has or will result,®®> or where the package 
reaches its destination and the manner of the re- 
turn is provided for by a stipulation which has 
been complied with.°° 

[§ 291] G. Exhibits. Documents referred to in 
a deposition must be produced and returned or their 
loss proved.5? Exhibits admitted in evidence or re- 
fused admission should be returned,°® attached to 
or inclosed with the commission or deposition,*® al- 


though it has been held that exhibits which are’ 


properly identified may be used, although not at- 
tached to the deposition ®° or even returned there- 
with.*t Where the document cannot by law be re- 
moved from its place of custody an office copy 
should be returned with the commission.°? The 
exhibits should be properly identified.** But in the 
absence of anything to show the contrary it will 
be presumed that the exhibits inclosed are those 
referred to in the depositions.*+ 

[§ 292] H. Transmission or Delivery—1. In 
General. Generally after depositions are taken the 
officer must retain them in his possession until they 
are delivered or transmitted by him.*® Some au- 
thorities hold that requirements of this character or 
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statutory regulations as to the transmission of the 
deposition must be strictly complied with.** Other 
authorities hold that a substantial compliance with 
the statute is sufficient,°? and that it will be pre- 
sumed that the commissioner performed his. duty 
in forwarding the depositions °* and in keeping them 
until they were forwarded, unless the contrary ap- 
pears.°® Retention need not be shown where the 
return is made by mail or express under the seal of 
the officer.“° Irregularities in transmission may 
be waived,’1 as by opening the package by agree- 
ment of the parties,’ and an objection that the 
depositions were not properly transmitted should be 
made prior to the trial;7* but the prescribed formali- 
ties of transmission are not waived by appearance 
and participation in the taking of the depositions," 
and an agreement expressly waiving the signature 
of the witnesses is not a waiver of the necessary 
formalities of transmission.“ When the return is 
erroneously transmitted to a party or counsel the 
irregularity may be disregarded if no prejudice has 
resulted.7® 
[§ 293] 2. Personal Delivery—a. By Officer. 

The return may be delivered by the officer before 
whom the deposition was taken,’ notwithstanding 


the supreme court,” with the title of 


the cause, the date, and the com- 
missioner’s name, are sufficiently ad- 
dressed to the court. Waterhouse v. 
New Brunswick Mar. Assur. Co., 5 
N. B. 629. 

[b] Address to counsel.—Under a 
statute requiring depositions to be 
directed to the clerk of the court, a 
deposition sent to defendant's coun- 
sel in an envelope indorsed in the 
name of one of the witnesses was 
properly suppressed. Bell v. State, 
170 Ala. 16, 54 S 116. 

[c] Address to the referee.— 
Where a deposition is not directed to 
the clerk of the court as required, 
but is directed to the master com- 
missioner to whom the case has been 
referred, an exception to the deposi- 
tion is properly sustained. Sealy v. 
Williston, (Ky.) 117 SW 959. 

55. U. S.—Frevall v. Bache, 9 F. 
Gas; No. 5;113,'"6° Cranch C! C463; 
Thorpe v. Orr, 23 F. Cas. No. 14,006, 
2 Cranch C. C. 335. 

Conn.—Scripture v. Newcomb, 16 
Conn. 588; Thompson y. Stewart, 3 
Conn. 171, 8 AmD 168. 

Ga.—Louisville, ete., R. Co, v. Chaf- 
fin, 84 Ga. 519, 11 SE 891 


Mich.—Locke v. Tuttle, 41 Mich. 
407, 1 NW 1089. 
N. Y.—Rust v. Eckler, 41 N.Y. 


488. 

Pa.—Clarke v. Benford, 22 Pa. 353; 
New York State Bank v. Western 
Bank, 2 Miles 16. 

Tex.—Eakin v. Morris, 1 Tex. A. 
Civ. Cas. § 883. 


Alta.—Decraen v. Vancanneyt, 6 


Alta, L. 384. 

56. Williams v. Eldridge, 1 Hill 
CNY Y.). 249: 

[a]  eltvexy to clerk.—It is no 


objection to a commission returned 
by stipulation to one of the counsel, 
and by him delivered to the clerk of 
the court, that the clerk’s residence 
was not indorsed on the commission 
pursuant to_ statute. Williams v. 
Eldridge, 1 Hill (N. Y.) 249. 

57. Dwyer v. Dunbeer, 5 Wall. 
(U. S.)_ 318, 18 L. ed. 489. 

58. Edelman v. Byers, 75 Ill. 367; 
Hauenstein y. Gillespie, 73 Miss. 742, 
19 S 678, 55 AmSR 569; Crane Co. v. 
Neel, (Mo. A.) 77 SW 76. 

fa] The Missouri Bs aba requir- 
ing exhibits proved or referred to be 
inclosed, sealed up, and directed to 
the clerk, is mandatory. Crane Co. 
v. Neel, 104 Mo. A. 177, 77 SW 766. 

{b] A copy of a receipt, the orig- 
inal of which was produced for exam- 


ination, should be inclosed with the 
commission. Hauenstein v. Gilles- 
pie 73 Miss. 742, 19 S 673, 55 AmSR 


59. Title Guaranty, etc., Co. 
Nichols, 12 Ariz. 405, 100 P 825; Bdel. 
man v. Byers, 75 Til, 367; Thompson 
v. Reed, 10 N. B. 7. 

60. Black v. Webber, 1 Nebr. 
(Unoff.) 468, 96 Sry, 606; Lawton v. 
Tarrart, von: b.. 1 

61. ticks v. areatend 4) Ark. 251; 
San Antonio, etc., R. Go. v. Stuart} 
(Tex. Civ. A.) 178 SW 17; Thomp- 
son v. Reed, 10 N. B. 7. 

[a] Attaching after return.—A 
deposition may be withdrawn by 
leave of the court for the purpose of 
attaching an exhibit which was not 
returned’ under seal. Crane Co, v. 
Neel, (Mo. A.) 77 SW 766. 

{b] Proof viva voce.—An exhibit 
referred to in a deposition, and filed 
with the bill, may be proved viva 
voce, notwithstanding the provision 
of the statute requiring exhibits to 
be attached to the depositions, and 
sealed up, and returned with them. 
Nicks v. Rector, 4 Ark. 251. 

62. Thompson v. Reed, 10 N. B. 


63. Brumskill v. James, 11 _N. Y. 
294; Manley v. Boston, etc.; R. Co., 
90 Vt. 218, 97 A 674; Thompson v. 
Reed, 10 N. B, 7; Lawton v. Tar- 
ratt, 9 N: B. 1, 

[a] The mere proof of the hand- 
writing of one of the commissioners 
upon a paper purporting to have been 
referred to in the depositions is 
not sufficient evidence of identity. 
Thompson vy. Reed, 10 N. B. 7 


64. Crosswhite  v. Chattanooga 
Brewing Co., 10 Ala. A. 425, 65 
298; Brumskill v. James, 11 N. Y. 


294; Lawton v. Tarratt, 9 N. B. 1. 

65. Jones v. Neale, 13 F. Cas. No. 
7,483, 1 Hughes 268; Shankwiker v. 
Reading, 21 F. Cas. No. 12,704, 4 Mc- 
Lean 240; Louisville, etc., R. Co. v. 
Heilprin, 95 Ill. A. 402. 

{a] Delivery to attorney.—Deposi- 
tions taken by a commissioner and 
not returned to the justice issuing 
the dedimus as required by law, but 
delivered to the attorneys and kept 
by them until the trial, and then pre- 
sented unsealed, etc., are irregular 
and not admissible. Louisville, etc., 
R. Co. v. Heilprin, 95 Tll. A. 402. 

66. Jones v. Neale, 13 F. Cas. No. 
7,483, 1 Hughes 268; Shankwiker v. 
Reading, 21 F. Cas. No.''12,704, 4 
McLean 240; Dwinelle v. Howland, 1 
AbbPr (N. Y.) 87; Richardson vy. 


Gere, 21 Wend, (N. Y.) 156. 

67. O’Leary v. Schoenfeld, 30 N. D. 
374, 152 NW 679; Garner v. Cleve- 
land, 35 Tex. 74; Waterman v. Chi- 
cago, ete., R. Co.,, 82° Wis. 613, 52 
NW 247, 11386. And see U. S. v. 
Fifty Boxes, etc., of Lace, 92 Fed. 601 
(holding that it is immaterial that 
foreign depositions, directed to be ad- 
dressed to the clerk and returned by 
mail, were forwarded through the 
embassy by mail to Washington, and 
thence to the clerk, to whom. they 
were properly addressed, instead of 
being forwarded direct). 

[a] To clerk of court in which 
action is pending.—A statute requir- 
ing delivery or transmission by the 
officer to the clerk of the court in 
which the action is pending is com- 
plied with by transmission to the 
clerk of the court in which the ac- 
tion originated, and delivery by him 
to the clerk of the court in which the 
trial was ordered. Waterman v. Chi- 


cago, ete., Ri Co!, '82 Wis: 613; -52 
NW 247. 
{[b] The word “transmit,” as used 


in a statute relating to the trans- 
mission and delivery of depositions, 
does not necessarily mean sending 
through the mails, but is satisfied 
by any means which will secure the 
safe transfer of the depositions with- 
out being tampered with. O’Leary v. 
Schoenfeld, 30 N. D. 374, 152 NW 679. 

68. oer v. Millings, 2 Stew. & 
P, (Ala.) 2 j 

69. Crono v. Millings, 2 Stew. & 
P. (Ala.) 28. 

70. Stewart v. Townsend, 41 Fed. 


121; Bulwinkle v. Cramer, 30 S, GC. 
153, 8 SE 689. 

71. Killian v. Augusta, ete, R. 
Co., 78 Ga. 749, 3 SE 621. 

72. Killian v. Augusta, ete) R. 
Co., 78 Ga, 749, 3 SE 621. 

73. Sealy v. Williston, (Ky.) 117 


SW 959 (transmitted to the master 
commissioner instead of to the clerk 
of the court). 

74. Johnstone yv. EHtowah Milling 
Co., 8 Ga. A. 807, 70 SE 180. 

75. Missouri, etec., R. Co, v. John- 
son, 115 Ark, 448, 171 SW 478. 

76. Clarke v. Benford, 22 Pa. 353; 
New York State Bank v. Western 
Bank, 2 Miles (Pa.) 16; Kennedy. v. 
Kennedy, 1 Hog, 311. 

77. Jones v. Neale, 13 F. Cas. No. 
7,483, 1 Hughes 268; Shankwiker v. 
Reading, 21 F. Cas. No. 12,704, 4 Mc- 
Lean 240; Hutson v. Hutson, 9 Lea 
(Tenn.) 354; Andrews v. Parker, 48 
Tex. 94; 3 Blackstone Comm, p 447. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the statute makes no provision for the direct de- | fact of its reception, by the postmaster, at the point 


livery of the deposition by the officer taking it.7§ 

[§ 294] b. By Party or Attorney. While it 
has been held that a return delivered by the party 
on whose behalf the deposition was taken, or by 
his attorney is irregular and improper,*® it has also 


been held that a return delivered 


cumstances is not objectionable, if it is in the con- 


dition in which it left the hands 


sioner or officer, and due proof of that fact is 


made.S° 


[§ 295] c¢. By Special Messenger. 
may be delivered by a private person or a special 
messenger who received it from the commissioner 
Thus depositions may be trans- 
mitted through an express company.®? 
3. Mailing—a. In General. 
usual and convenient mode of transmitting the re- 
turn is by mailing it properly directed, and this 
mode may be resorted to unless other methods are 
specifically required ;S* and substantial compliance 
with a directory statute prescribing the mode in 
which the return may be transmitted by mail is 


for that purpose.St 


[§ 296] 


sufficient.S* 
[§ 297] b. Proof. 


we Andrews v. Parker, 48 Tex.| 
| 

~ | 
79. Louisville, ete., R. Co. v. Heil- 
prin, 95 Ill. A. 402; Breeding v. Stam- 
per, 18 B. Mon. (Ky.) 175; Sayre v. 
Sayre, 14 N. J. L. 487. 
fa] Retention by attorney.—Dep- 
ositions delivered to the attorneys 
and kept by them until the trial, and 
then presented unsealed, etc., are ir- 
regular and not admissible. Louis- 
ville, sotes R. Heilprin, 95 Tl. 


402. 
80. Ala.—Logan v. 
66 


Del.—Veach v. Bailiff, 5 Del. 379. 

Md.—Roberts v. Consumers’ Can 
Co., 102 Ma. 362, 370, 62 A, 585, 111 
ek 377. 

N. Y¥.—Dwinelle v. Howland, 1 Abb 
Pr 87; Homer v. Martin, 6 Cow. 156. 

N. D.—O'Leary v.. Schoenfeld, 30 
N. D. 374, 152 NW. 679 

Wis. —Doty Vv. Strong, 1 Pinn. 313, 

“i Camp, . 22 


40 AmD 773. 
Dill v. Ala. 249; 

Sayre v. Sayre, 14 N, J. L. 487. 

fa] Burden of proving disinterest 
of messenger.—It is not incumbent 
on the party offering the deposition 
to show that the messenger was dis- 
interested. Dill v. Camp, 22 Ala. 
249 


[b] A third person by whom the 
return was received from the person 
to whom it was delivered by the of- 
ficer is not a Sig ee a Cs ie ean 
Sayre v. Sayre, 14 N. J. L. 

82. Standard Oil Co. v. Dowie, 118 
Ky. 662, 82 SW 271, 26 KyL 544, 111 
AmSR 3381. 

[a] Where the return is intrusted 
to an express company for delivery, 
compliance with a statute requiring 
that the agent to whom the return is 
delivered by the commissioner must 
show that it had not been opened nor 
altered since its receipt is indispen- 
sable. Standard Oil Co. v. Doyle, 118 
Ky. 662, 82 SW 271, 26 KyL 544, 111 
AmSR $31; al a v. Howland, 1 
AbbPr (N. "¥.) 8 

83. . aU. "3 v. Fifty Boxes., 
ete., of Lace, 92 Fed. 601; Egbert v. 
Citizens’ Ins. Co, 7 Fed. 47, 2 Mc- 


Crary 386. : 
Ala.—Babcock vy. Huntington, 9 
25 Barb. 


Ala. 869. 
N. Y.—Crawford v. Loper, 
449: Brown v. Southworth, 9 Paige 
Ss. C.—Bulwinkle v. Cramer, 30 S 
183, $ SE 689; Waton v, Bostwick, 


Co. Vv. 


Hodges, 7 Ala. 


Sy 


351. 


In some jurisdictions by 
statute proof of transmission by mail must appear 
by the certificate or receipt of the postmaster at the 
place of mailing,S> or by an indorsement of the 


| deposition 


under sueh eir- 
of the commis- 


[§ 298] 


The return 


The most 


be made.®? 


S., C.D. 312. 
gt earcegner Vs 
it. 
[a] Receipt in bad manatee Ee 


is no objection to the admission of a 
that it was received 


through the mail in a tattered condi-| 


tion if the trial court is satisfied of 
its authenticity and that its condi-| 
tion is not the result of fraud. Des 
Champs v. 
84S. C. 358, 66 SE 414 

84 U.S. v. Fifty Boxes, ete, of 
Lace, 92 Fed. 601; Garner v. Cleve- 
land, 35 Tex. T4. 

fa] Indirect mailing.—It is im- 
material that foreign depositions, di- 
rected to be addressed to the clerk 
and returned by mail, were forwarded 
through the embassy bag by mail to 
Washington, and thence to the clerk, 
to whom they were properly ad- 
dressed, instead of being forwarded 
direct. U. S. v. Fifty Boxes, ete., of 
Lace, 92 Fed. 601. 

85. Babcock v. Huntington, 9 Ala. 
869; Findlay v, 
Co., 98 Ga. 275, 25 SH 456. 

[a] In Texas—(i) At one time 
this was the rule in Texas. Laird v. 
Ivens, 45 Tex. 621; Greenwood v. 
Woodward, 18 Tex. 1; Wisegarver v. 
Yinger, (Civ. A.).122 SW 925; Texas, 
ete., R. Co. v. Felker, 40 Tex. Civ. A. 


604, 20 SW. 530; Anderson v. Rogge, | 


(Civ A.) 128 SW 106; Central, etc. | 
R. Co. v. Hancock, 2 Tex. Unrep. Cas. 
301. (2) But it is not now necessary 


in Texas that the postmaster should 
certify that the depositions were re- 
ceived from the officer before whom 
they were taken. Texas, ete., R. Co. 
v. Mosley, 103 Tex. 79, 124 SW 90; 
Missouri, ete.., v. Neaves, 60 
Tex. Civ. A. 305, 127 SW 1090. | (3) 
Rev. St. (1895) art 2284, as amended 
by the act of April 12, 1907, provid- 
ing that it is not necessary for the 
postmaster to make any indorsement 
on the envelope containing the dep- 
osition, is not restricted to deposi- 
tions taken on oral examination. 
Texas, etc., R. Co. v. Mosley, 103 Tex. 
79, 124 SW 90. 

86. Vinton v. Powell, 136 Ga. 687, 
71 SE 1119; Findlay v. 
Rubber Co., 98 Ga, 275, 25 SE 456; 
Killian v. Augusta, ete. R. Co., 78 
Ga. 749. 3 SE 621. 

[a] Postmark.—The arrival in due 


course of the mail is shown by the} 


l by the receipt of the clerk to the! 


Atlantic Coast Line R. Co., | 


Mineralized Rubber | 


Mineralized | 


| 


of its destination.®® 
statute, the mailing may be proved by the oath of 
the commissioner in court.‘? 
commissioner must indorse the envelope with the 
fact that he deposited the depositions in the post- 
office ;8§ but it has been held that a direction as to 
indor sement on the wrapper cannot be construed as 
requiring an indorsement as to the deposit of the 
depositions in the post-office.S® 
Presumptions. Where the deposi- 
tions are received by mail, and there is no evidence 
of irregularity, it will be presumed that the com- 
missioner or officer duly deposited them in the 
proper post-office, although no indorsement or cer- 
tifieate to that effeet appears.°° 
total absence of proof, by certificate or otherwise, 
as to how a foreign deposition reached the United 
States, the deposition cannot be received.®4 

[§ 299] d. Time. 
tion need not be immediately 
where a party is likely to be prejudiced from the 
late return of a deposition, the proper practice is 
to interpose a motion for continuance over the 
term or for delay until preparation for trial can 


| fornia v. 


But notwithstanding such a 


In some states the 


Where there is a 


Unless so required a deposi- 
transmitted,®? but 


[§ 300] I. Filing or Recording °**—1. Necessity. 
Generally depositions must be filed or recorded in 


| mail carrier. 
Cleveland, 35 Tex. |: Be Co., 78 Ga. 


Killian v. eg, ete., 
749, 3 SE 62 

87. Miller, “1 Stew. 

(Ala.) 508. 


Winston v. 

88. Riser v. Southern R. Co., 67 
S. C. 419, 46 SE 47; Hartford F. Ins. 
Co. v. Becton, 103 Tex. 236, 125 SW 
883; Wisegarver v. Yinger, (Tex. Civ. 


A.) 122 SW 925. 
Brumskill v. James, 11 N. Y. 


89. 
294. 

90. Hall v. Barton, 25 Barb. 
(N. Y¥.) 274; Waton v. Bostwick, 2 
S. ©. L. 312. See Egbert v. Citizens’ 
Ins. Co., 7 Fed. 47, 2 McCrary 386 
(holding that where an officer by 
whom depositions are taken. seals 
them up, marks the style of the case 
on the envelope, directs them to the 
clerk of the court in which the case 
is pending, and writes the usual in- 
dorsement across the seal, and the 
depositions are received by the clerk 
to whom they are addressed, through 
the mail, the certificate to the deposi- 
tions should be deemed sufficient, al- 
though it fails to state that the of- 
ficer delivered the depositions to the 
court in which the cause was pend- 
ing, or that he sealed them up and 
deposited them in the post-office); 
Babcock v. Huntington, 9 Ala. 869 
(holding that where the package 
bears’ the postmark of the United 
States mail, if it reaches its destina- 
tion intact, it is prima facie evidence 
that it was fairly transmitted). 

91. Innerarity v. Mims, 1 Ala. 669. 
See Bourdillon v. Alleyne, 4 Bro. Ch. 
100, 29 Reprint 799 (holding that the 
reception of a commission issued 
abroad must be proved by affida- 


vit). 

92. Ukiah Bank v. Mohr, 130 Cal. 
268, 62 P 511; Kane v. Sholars, 41 
Tex. Civ. A. 154, 90 SW. 937 (six 
months’ delay held not fatal where 
return was made one month before 
term of court). 

93. Marsh v. French, 82 Ill A. 


6. 

fa] Return on day of trial—A 
deposition will not necessarily be 
suppressed because not returned un- 
til the day set for trial. Marsh v. 
French, 82 Ill. A. 76. 

94. [a] Form of motion requir- 
ing clerk to file deposition see Cali- 
Southern Pac. Co., 153 U. S. 
239, 14 SCt 1138, 38. L, ed...702. 

{[b] Borm of order for filing re- 


o 


j turn see New York State Bank vy. 


Western Bank, 2 Miles (Pa.) 16, 


7 . : 
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the court to which they are returnable,®® and if they 
are improperly retained, the party having them in 
possession may be compelled to produce, file, or 
record them,°® although cireumstances may justify 
a refusal to compel the production and filing of 
In the discretion of the 
court a rule of court requiring depositions to be 
filed may be relaxed or disregarded;*S and a statu- 
tory requirement as to filing may be waived by 
Where the law does not 
require depositions to be filed, the act of filing is 
nugatory and does not require their production on 
the demand of the adverse party,’ and the failure 
to file them does not render them inadmissible at 
the instance of the party taking them.? Depositions 
U. S—Grand Haven First Nat.| the commission, it having been car- 


44 Fed. 246; Gould/| ried off by the commissioners of one 
3/ party, a subpcena duces tecum may 


particular depositions.** 


agreement of counsel.®® 


95. 
Bank v. Forest, 
v. Gould, 10 F. Cas. 
Story 516. 

Ind.—Hale v. Matthews, 
527, 21 NE 43. 

Kan.—Martin v. Chicago, ete, R. 
Co., $1 Kan. 344, 105 P_451, 27 LRA 
NS 164; Hogendobler v. Lyon, 12 Kan, 
276. 

Ky.—OQOhio Valley Mills v. Louis- 
ville R. Co., 168 Ky. 758, 182 SW 
955; 
Co., 157 Ky. 561, 163 SW 747; Louis- 
ville v. Laufer, 140 Ky. 457, 1381 SW 
192; Sealy v. Williston, 117 SW 959; 
White v. Moyers, 31 SW 280, 17 KyL 
402. 

Me.—Witzler v. Collins, 70 Me. 290, 
35 AmR 327; Folan v. Lary, 65 Me. 
11; Webster v. Calden, 
Winslow v. Mosher, 19 Me. 151. 

Mass.—Lynch v C. J. Larivee 
Lumber Co., 223 Mass. 335, 111° NE 
861; Simpson v. Dix, 131 Mass. 179; 
Bradstreet v. Baldwin, 11 Mass, 229. 

N. J—Emmett v. Briggs; 21 N. J. 
L. 53. 

N. Y.—Jackson v. Hobby, 20 Johns. 


No. 5,637, 
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Pa.—Nussear v. Arnold, 13 Serg. & 
R: 323; Gordon v. Little. § Serg. & R. 
533, 11 AmD 632; Rambler v. Tryon, 
7 Serge. & R. 90, 10 AmD 444; Smith 
v. Austin, 4 Brewst. 89; Lour v. Van- 
dermark, 4 Kulp 425; Rogers v. Gil- 
more, 13 WkiyNC 193. 


Tenn.—Maultsby v. Carty, 11 
Humphr, 361. 
Vt—Reed v. Wilmington Sav. 


Bank, 93 A 265. 

fa] Depositions used in argument 
before the court become part of the 
case and must be filed. Rogers v. 
Gilmore. 13 WkIyNC (Pa.) 193. 

{b] If papers referred to in dep- 
ositiens are not recorded, those parts 
of the depositions which refer to the 
papers will be rejected, and the 
papers themselves received as inde- 
pendent evidence. Myers v. Ander- 
son, Wright (Oh.) 513. 

{c] Death of witness.—The right 
to use a deposition in the lifetime of 
the witness, which is lost by 
failure to file it, is not revived by his 
death. Folan v. Lary, 65 Me. 11. 

fd] Shorthand notes—Under a 
statute requiring that a shorthand 
reporter must file his original notes 
of a deposition it will be presumed 
in favor of the judgment that they 
were so filed where the record does 
not affirmatively show that fact. 
bye vy. Grundell, 75 Cal. 301, 17 P 

14. 

96. Carr v. Adams, 70 N. H. 622, 
45 A 1084; Bennett v. Williams, 57 
Pa. 404; Johnston v. Pennsylvania R. 
Co., 5 WklyNC (Pa.) 360; Vanarsda- 
Yen v. Dickerson, 2 | lyNC (Pa.) 
111; New York State Bank v. West- 
ern Bank, 2 Miles (Pa.) 16; Lour v. 
Vandermark, 4 Kulp (Pa.) 425; Mar- 
tin v. Dearie, 9 Phila. (Pa.) 186; 
Anonymous, Pr, Reg. 126. 


[a] Imcomplete return, — Where | 
the depositions are returned without! 148, Smith 30. 


Stevenson y. Illinois Cent. R.} 


at. 
Oh:— Myers v. Anderson, Wright) 


118 Ind.;| mous, Pr. Reg. 
[b] 


the} 
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them is due to 


or rule.* 


issue to them for its return. Anony- 


126. 
Payment of costs.—Where 
the adverse party seeks an order re- 
quiring the filing of depositions he 
may, in the discretion of the court, 
be required to pay the costs of the 
taking. Martin vy. Dearie, 9 Phila. 
(Pa.) 186; Johnston v. Pennsylvania 
R. Co., 5 WklyNC (Pa.) 360. 

Parties entitled to use depositions 
see infra § 342. 

97. See cases infra this note. 

{aj Filing not compelled.—(1) 
Since the object in requiring deposi- 


! tions to be filed is to afford the ad- 
| verse party access to them for the 
55 Me. 165;| 
|} own case for final disposition, where 


purpose of properly preparing his 
a case has been compromised and 
depositions taken therein are left 
by consent with counsel, their filing 


| will not be ordered at the instance 


of a party who has accepted the 
benefits but has taken no part in the 
contest. Pepper's Est., 3 Pa. Dist. 
175, 34 WkIyNC (Pa.) 65. (2) The 
court will not order a deposition to 
be brought into court or filed which 
Was not taken by some one acting as 
an Officer of the court, like a com- 
missioner. - Martin v. Chicago, etc., 
R: Co., 81 Kan, 344, 105 P 451, 27 
LRANS 164. (3) Where depositions 
are taken by consent they will not 
be ordered filed unless such consent 
appears of record. Moore v. Dulany, 
17 F. Cas. No. 9,758, 1 Cranch'C. 'C. 
341. (4) The refusal of the trial 
judge to order the filing of a deposi- 
tion by the adverse party on his own 
behalf is not error in the absence of 
a showing of the relevancy of the 
statements made in the deposition. 
Little, etc., Inv. Co. v. Pigg, 96 SW. 
455, 29 KyL 809. 

98 Phelps v. Hunt, 40 Conn. 97; 
Cabanne v. Walker, 81 Mo, 274; John- 
ston v. Pennsylvania R. Co., Wkly 
NC (Pa.) 360. 

{a] Depositions in another cause. 
—The rule requiring depositions 
taken in another cause to be filed be- 
fore they are read may be dispensed 
with when the ends of justice require 
it. Cabanne v. Walker, 31 Mo. 274. 

99. Clark v. Clark, 76 N. H. 430, 
83 A 515. 

1. Wait v. Brewster, 31 Vt. 516. 

2. Emmett v. Briggs, 21 N. J. L. 
58; Ladd v. Lord, 36 Vt.-194; Skinner 
v. Tucker, 22 Vt. 78; Wainwright v. 
Webster, 11 Vt. 576, 34 AmD 707. 
ben Moran v. Green, 21 N. J. L. 

4 Cravens v. Harrison, 8 Litt. 
(Ky.) 92; Trinidad Asphalt Mfg. Co. 
v. Buckstaff Bros. Mfg. Co., 86 Nebr. 
623, 126 NW 298. 136 AmSR 710; 
Gee v. Bolton, 17 Wis. 604. 

5. Schroeder v. Frey, 60 Hun 58, 
14 NYS 71 [aff 12 NYS 625 and aff 
131 N. Y. 562 mem, 30 NE 66 mem]. 

6 Nelson v. Woodruff, 1 Black 
(U. S.) 156, 17 L. ed. 97. 

7. Ind—Dare vy. MeNutt, 1 Ind. 
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are not rendered inadmissible where failure to file 


the inadvertence of the judge by 


whom they were received,’ or the neglect of the 
clerk with whom they are deposited,* or where 
they are taken under an agreement that they may 
be read in the event of the death of the witness.5 
A deposition taken by a person who was both com- 
missioner and clerk of the court may be filed by the 
celerk’s retention of it for the purpose of filing and 
by indorsing it as filed. 

[§ 301] 2. Time. The depositions must be filed 
or recorded within the time preseribed by statute 
If, however, the statute prescribing the 
time of filing is merely directory,S or if no time 
is prescribed, they must be filed a reasonable time 


Ky.—Mills v. R. Co. 168 Ky, 758, 
182 SW 958; Stevenson v. Llinois 
Cent, R. Co, 157 Ky, 561, 163 SW 747; 
White v. Moyers, 81 SW 280, 17 Kyl 
402. But compare Potter v. Camp- 
bell, 159 Ky. 828, 167 SW 404 (Chold- 
ing that in an election contest, the 
contestee is not entitled to have dep- 
ositions taken by contestant. quashed 
because they were not filed within 
the time allowed contestant for tak- 
ing proof, nor within the time al- 
lowed the contestee for the same 
purpose). 

Me.—Witzler v. Collins, 70 Me. 290, 
35 AmR 327. 

Mass.—Simpson vy. Dix, 181 Mass. 
179; Braintree v. Hingham, 1 Pick. 
245; Bradstreet v. Baldwin, 11 Mass. 


N. Y.—Faith v. Ulster, ete., R. Co., 
70 App. Diy. 303, 7) NYS 420, 10 NY 
AnnCas 449, 

Okl.— Chicago, ete, R. Co. v. Jack- 
son, 162 P 8323. 

Pa.—Shoemaker *%. Stiles, 102. Pa. 
549; Rambler v. Tryon, 7 a & R. 
90, 10 AmD 444; Ulrich vy. ets, 2 
LancLRev 1387, 

Tenn.—Maultsby vw Carty, 11 
Humphr. 361. 
apo Se v. Hardgrove, 11 Tex. 

{a] Computation of time—(i) A 
provision that “every deposition in- 
tended to be read in evidence en 
the trial must be filed at least one 
day before the day of trial” requires 
that one entire day shall elapse be- 
tween the day of filing and the day 
of trial. Garvin v. Jennerson, 20 Kan, 
$371, 872.. (2) The court may, of its 
own motion, continue the case for a 
day in order that such requirement 
may be complied with. Kepley v. 
Dingman, 86 Okl. T71, 180. P 384. 
(8) A requirement of filing within 
sixty days after taking is complied 
with by filing the deposition on the 
sixtieth day. _ Myers .v. Anderson, 
Wright (Oh.) 513. (4) Computation 
OF Sat generally see Time [88 Cyo 


[b] In Michigan the statute as to 
time of making objections does not 
affect the time for filing. MeCall Co, 
Barkers 189 Mich. 455, 102 NW 


{c] Im Vermont (1) under the 
statute requiring a deposition to be 
filed thirty Gays previous to the ses- 
sion of the court in which it is to 
be offered, it need not be Med thirty 
days before the next session after it 
is taken when a term intervenes be- 
tween the times of taking and of 
using the testimony. Clark vy, Brown, 
15 Vt. 658. (2) An ex parte dep- 
osition filed less than thirty days 
before the term may be used at the 
next term, Smith v. Woods, 8 Vt. 
485. An@ see Churchill vy, Brige’s, 24 
vt. 498; Brigham v. Abbott, 21 Vt, 
455 (both holding that ex parte dep- 
ositions are not required to be filed 
thirty days before the hearing, as 
in the case of trials in the county 
court), 

8 Peo. v. Grundell, 75 Cal. $01, 
1? P Bid, ‘ w 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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before they are to be used,® what constitutes a rea- 
‘sonable time depending upon the attendant cireum- 
stances? The trial court may permit an explana- 
‘tion as to why the deposition was not filed in time," 
and where the failure to file it within the time 
prescribed is due to inadvertence, accident, or mis- 
take of the officer or the party, the court may di- 
rect it to be filed,4? nune pro tune,'* or may per- 
mit it to be read;!* but where a motion to have a 
deposition filed after the required time has been 
denied, a subsequent filing without authority will 
not render it admissible.t° A deposition not filed 
within the time prescribed by a statute in force at 
the time of taking, but repealed before the trial, 
will not be rejected,!® and where depositions when 
taken were to be returned to a.term which was 
afterward abolished, and its business transferred to 
a subsequent term, they may be opened and filed 
at such subsequent term.’7 Consent to taking after 
time waives objection to filing after, such time;*® 
and where a party files his deposition after the ex- 
piration of the time for taking proofs, he cannot 
object. to the other party filing his at that time.’® 

[§ 302] 3. Indorsement or File Mark. The ab- 
sence of an indorsement or file mark will not pre- 
elude the reading of a deposition, where it suffi- 
ciently appears or is shown that it in fact was 
filed,2° provided no prejudice to the opposite party 
results therefrom.?* 

[§ 303] 4. Notice. Where so required, notice 
of the filing of a deposition should be duly given,?? 
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but the only effect of an omission is to permit the 
adverse party to make such objections at the trial 
as he could have made on a motion to suppress.?? ° 
Where the parties are without fault, the neglect of 
the clerk to give the notice will not deprive them 
of the right to have the deposition read.24 

[§ 304] 5. Withdrawal from Files. Ordinarily 
after a deposition has been filed with the clerk it 
should remain in his custody, except when taken 
from the files for use at the trial,2> and its removal 
for any other purpose or its possession by a party 
or his counsel after removal will ordinarily neces- 
sitate its rejection.2® But a deposition rendered in- 
admissible in the lifetime of the witness because 
taken from the files may be used after his death 
between the same parties upon the same matter.?? 
The court may compel the party in possession of the 
deposition to return it to the files,?8 and punish him 
as for a contempt if he fails to do so.22 Where 
a rule forbidding the removal of depositions from 
the files has been violated by an attorney, the court 
may strike out his motion to suppress parts there- 
of.8° A deposition may be withdrawn from the 
files temporarily by permission of the court * or the 
clerk for necessary purposes as to use in another 
court,*? or for inspection or to make ecopies.3* Depo- 
sitions or accompanying papers may be permitted to 
be taken from the files for amendment or correc- 
tion.’* 

Refiling. Where depositions are withdrawn from 
a case to entitle them to be read on the trial, they 


9. Livingston v. Pratt, 15 F. Cas, 16. Armstrong v. Griswold, 28 Vt.| time prescribed. Hagey v. Detweiler, 
No. 8,417, Brown Adm, 66; Morgan | 376. 35 Pa. 409. 
v. Jones, 44 Conn. 225. 17. Palmer v. Fogg, 85 Me. 368, 58 24. Gee v. Bolton, 17 Wis. 604; 
10. Morgan v,. Jones, 44 Conn.}|AmD 708. Carlyle v. Plumer, 11 Wis. 96. 
225. 18. Sharpless v. Warren, (Tenn, 25. Maine Stage Co. v. Longley, 
[a] What constitutes a reasonable | Ch. A.) 58 SW 407. 14 Me. 444; Peycke v. Shinn, 68 Nebr. 
time.—Depositions have been admit- 19. Sharpless v. Warren, (Tenn.| 343, 94 NW 135; Moran y. Green, 21 


ted (1) which were retained for ten 
months by a foreign commissioner 
and sent to the clerk on the day the 
trial began when they were intact, 
and no prejudice was caused by the 
delay. Morgan v. Jones, 44 Conn. 
225. (2) Filed on the second day 
of the term, although taken several 
months before. Doty v. Strong, 1 
Pinn. (Wis.) 318, 40 AmD 1773. (3) 
Filed after a continuance taken _be- 
cause of their absence from the files. 
Ankrim v. Sturges, 9 Pa. 275. (4) 
Filed after the testimony for defend- 
ant has been closed. Gulf, ete., R. 
Co: ‘vv. Bell, 24 Tex. Civ. A.'°579, 68 
SW 614. (5) It is too late to file 
depositions after the jury has_ been 
impaneled (Kentucky Union Co. v. 
Lovely, 110 Ky. 295, 61 SW 272, 22 
KyL 1742), (6) or the case tried and 
submitted (Stanton vy. Chicago, etce., 
R. Co., (Wyo.) 167 P 709). 

11. Faith v. Ulster, etc. R. Co., 70 
App. Div. 308, 75 NYS 420, 10 NYyAnn 
Cas 449. 

12. Corcoran v. Batchelder, 147 
Mass. 541, 18 NE 420. 

18. Israel v. Israel, 46 App. Div. 
89, 61 NYS 328; Burdell v. Burdell, 8 
N. Y. Super, 625; New York State 
Bank v. Western Bank, 2 Miles (Pa.) 
16. But compare Lowther vy. Sulli- 
van, 63 Mise. 51, 116 NYS 588 (hold- 
ing that where plaintiff has acted in 
good faith and has failed to file a 
deposition with the clerk within the 
term required by statute, the deposi- 
tion my be filed nune pro tune only 
where it was properly taken and cer- 
tified to; and where the judge failed 
to certify that the deposition was 
read over to defendant, and it was 
not subscribed to by defendant and 
certified by the judge taking it, a 
motion for permission to have it cer- 
tified and filed nune pro tune will be 


denied). 
14. Smith v. Cokefair, 8 Pa. Co. 


5. 
15. Simpson v, Dix, 131 Mass. 179. 


Ch. A.) 58 SW 407. 
20. Kan.—Hogendobler vy. Lyon, 12 
Ingersoll, 


Kan. 276. 

Ky.—Burns_  v. 6 KyL 
737, 13 Ky. Op. 398. 
ret J.—Moran v. Green, 21 N. J. L, 


N. C.—Hill v, Bell, 61 N. C. 122, 
93 AmD 583. 

Pa.—Summers v. Wallace, 9 Watts 
ieee In re Carpenter, 1 LackLegN 


S. D.—Stone vy. Crow, 2 S. D. 525, 
51 NW 335. 
aa Ce aes v. Maupin, 2 Baxt. 


Tex.—Philadelphia Fire Assoc. v. 
Masterson, (Civ. A.) 83 SW 49. 

{a] Rule applied.—An indorsement 
by the clerk of the receipt of the 
deposition and the date of-its recep- 
tion is a sufficient substitute for a 
file mark. Hogendobler v. Lyon, 12 
Kan. 276; Stone v. Crow, 2 S. D. 525, 
51 NW_ 3835. 

21. McKie y. State, 74 Kan. 21, 85 
P 827. 

22. Ewing y. Alcorn, 40 Pa. 492; 
Trons v. Snyder, 49 Pa. Super, 522. 
Compare Nelson v. Woodruff, 1 Black 
(U. S.) 156, 17 L. ed. 97 (holding that 
where a deposition was taken by a 
person who was both commissioner 
and county clerk, and counsel of the 
opposing party knew that the depo- 
sition had been taken, it will not be 
rejected because among other things 
notice of its being filed was not 
given): D. J. Sawyer, 236 Fed. 913, 
150 CCA 175 (holding that it does 
not clearly appear whether under the 
law of Porto Rico notice of filing is 
necessary). 

23. Knight v. Emmons, 4 Mich. 
554; Osgood v. Sutherland, 36 Minn. 
243, 81 NW 211; Tancre v. Reynolds, 
35 Minn. 476, 29 NW 171. 

{a] Failure to give notice is not 
material, where objections to the 
deposition would not have availed, 
had exceptions been taken within the 


IN. be tas i6 2% 

26. Maine Stage Co. v. Longley, 
14 Me. 444; Collins v. Schaffer, 78 
Hun 512, 29 NYS 574; Ross v. Barker, 
5 Watts (Pa.) 391; Tennant v. Brown, 
31 N. B. 408. 

27. Maine Stage Co. v. Longley, 
14 Me, 444. 

28. Barker vy. Wilford, Kirby 
(Conn,) 232; Grant v. Davis, 5 Ind. 
A. 116, 31 NE 587; Howes v. Mutual 


Reserve Fund L. Assoc., 115 Iowa 
285, 88 NW 388. f 
29. Barker v. Wilford, Kirby 


(Conn.) 232. 


ie _Langsdale vy. Woollen, 99 Ind. 
31. Arno Co-op. Irr. Co. v. Pugh, 


(Tex. Civ. A.) 177.SW. 991. 

32. Lake Erie, etc., cape 
Huffman, 177 Ind. 126, 434, 
AnnCas1914C 1272. 

[a] Removal from state to feder- 
al court.—The withdrawal of the 
deposition of a party from the files 
of the state court where the action 
was begun for use on the trial of the 
action in the federal court after re- 
moval to the federal court does not 
prevent the use of the deposition on 
a subsequent trial permitting the use 
of depositions provided they remain 
on file from the time the former ac- 
tion was dismissed until.the time at 
which it was proposed to use them in 
a subsequent action. Lake Erie, éte,, 
R. Co. v. Huffman, 177 Ind. 126, 97 
NE _434,. AnnCas1917€ 1272. 

33. Harris’ App., 58 Conn. ..492, 
20 A 617; Hogaboom. y.* Price, 53 
Iowa 703, 6 NW 43; Dailey v. Green, 


Seg BY) 
97 NE 


15 Pa. 118. 
34. U. S.—Leatherberry v. Rad- 
cliffe, 15 F. Cas. No. 8,163, 5 Cranch 
Cc. C,. 550: ‘ 

Ind.—Hale v.. Matthews, 118 Ind, 
527, 21 NE 43. 

La.—Barelli vy. Lytle,.§ La, Ann. 
28; Calmes v. Stone, 7 La, Ann. 133; 
Galmes v. Duplantier,..6 la, -Ann. 
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must be refiled,*® but it is no objection to the use 
of a deposition on a second trial that it was filed 
with the clerk prior to the first trial, was with- 
drawn from the files at that time, was not then 
used, and had never been restored to the files. 
Waiver. Where, contrary to a rule of court, both 
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parties to a cause remove depositions taken by them 
from the files, a reading by one party of the depo- 
sition taken by him is a waiver of his right to object 
to the reading of the deposition taken by the oppo- 
site party on the ground of such removal.*7 


XIX. PROCEEDINGS AFTER RETURN 


[§ 305] 
ositions must be opened by the court or its clerk 
or other duly authorized officer acting on its be- 
half #* although, in the discretion of the court, a 
deposition, opened by mistake by the agent or at- 
torney of the party in whose. behalf it was taken, 
may be read,*® and it has been held that the fact 
that a deposition was opened by counsel in the 
cause before it was filed is not a legal objection, 
counsel being regarded as the proper officer of the 
court for this purpose.*° 

[§ 306] 2. Opening Out of Court. Unless by 
consent, depositions cannot properly be opened out 
of court,#! but such opening is not necessarily 
fatal.*? 

In vacation. 
judge of the court in vacation.*? 1, 

[§.307] 8. Notice of Opening. A deposition 
cannot be read,- where a statutory provision that 
it shall be opened and passed on by the clerk after 
a prescribed notice to the parties or their attorneys 
has not been complied with.4* It is the practice 
in some jurisdictions to order depositions to be pub- 
lished on the mere suggestion or request of one 
party without notice to the other.4®° The fact that 

Mo.—Crane Co. v. Neel, (A.) 77 SW | 

Tex.—Creager v. Douglass. 77 Tex. 
484,14 SW 150: Wallace v. Byers, 14 
Tex. Civ. A. 574, 38 SW 228. 

[a] Bule applied.—(1) To attach 
an exhibit. Crane Co. v. Neel, (Mo. ; 
A.) 717 SW 766. (2) To supply for- 
mal requisites. Wallace v. Byers, 
14 Tex. Civ. A. 574, 38 SW 228. (3) : 
To amend the certificate. Leather- {b] . By 
berry v. Radcliffe, 15 F. Cas. No. 
8,163, 5 Cranch C. C. 550. (4) To 
supply a seal. Hale v. Matthews, 118 
Ind. 527, 21 NE 43. (5) To supply a 
new certificate. Barelli v. Lytle, 8 | 337. 
La. Ann. 28. (6) That they may be 29. 
properly authenticated. Calmes v.| (Mass.) 551; 
Stone, 7 La. Ann. 133; Calmes v. Du-| (Mass.) 475. 
plantier, 6 La. Ann. 221. (7) But an 


unauthorized withdrawal for the pur- fs 
pose of enabling the officer toe cor- 41, 


by the judge. 


of his deputies, 


g 


A. Opening—1l. Who May Open. Dep- | 


A commission may be opened by a | 


that neither the clerk nor any ofj 
766 the deputies recollected opening the 
envelope, and that it was not opened 
This was held to au- 45. 
thorize a presumption that the pa-| 453, 44 P 872. 
pers were opened by the clerk or one 
and hence in con- 
templation of law opened by the 
judge. Ecker v. McAllister, 54 Md. 
0 


tions taken under order of a special 
master cannot be opened by him, al-' 
though they are in his hands as clerk 
of the court. In re Thomas, 35 Fed. 


Burrall v. Andrews, 
Goff v. 


40. Spear v. Richardson, 37 N. H. 
| 


the notice fixed a legal holiday as the day for open- 
ing is not ground for complaint, especially where 
the party so notified was afterward given time and 
opportunity to file exceptions.*® 

Waiver. The requirement as to notice before 
opening may be waived.*? 

[§ 308] 4. Necessity of Order. When not 
opened by the court depositions should not be opened 
by the clerk or’ any other person except upon a 
special order,** but a deposition improperly opened 
by the clerk without a special order of the court, 
may be read, where no harm has been done by such 
action,*® or where it was at once sealed up again 
and kept in the custody of the clerk until regularly 
ordered to be published by the court.*° Either party 
may apply for the order.** 

Depositions in perpetuam. An order for the open- 
ing of depositions taken in perpetuam must be 
based on an affidavit showing the death or absence 
of the witness or his inability to attend the trial.®? 

[§ 309] 5. Time of Opening. Unless otherwise 
expressly provided depositions may be opened at 
any time after they are received and filed and be- 
fore trial,** and the court will not impose restric- 
tions as to the use to be made of the knowledge 


facts tantamount to a waiver of the 
requirement. Berry v. Hall, 105 
N. C. 154, 10 SE 903. 
Mendenhall y. Kratz, 14 Wash. 

Publica generally see infra §§ 
211-3135. 

46. Latta vy. Electric Co., 146 N.C. 
285. 59 SE 1028. 

47. Brittain y. Hitchcock, 127 N.C. 
409, 37 SE 474. 

43. U. S—U. S. v. Tilden, 28 F. 
Cas. No. 16,520, 10 Ben. 170. 

a ae ae v. Stout, 4 Del. Ch. 


lil—Sullivan y. Eddy, 164 Ill. 391, 
16 Pick.| 45 NE 837. 
Pick. rs ogee Te vy. Panama, 1 Wash. 
. od. 
Eng.—Bernsdale vy. Lowe, 2 Russ. 
& M. 142, 11 EngCh 142, 39 Reprint 


master—Deposi- 


Goff, 1 


Beale v. Thompson, 8 Cranch| 348; Morrison v. Arnold, 19 Ves. Jr. 


rect his certificate will require the 
rejection of the deposition. Creager 
geiko cat 77 Tex. 484, 14 SW 


35. Peycke v. Shinn, 68 Nebr. 343, 
94 NW 135. : 

36. Bartlett v. Hoyt, 33 N. H. 151. 

37. Potter v. Leeds, 1 Pick. 
(Mass.) 309. 

38. U. S—In re Thomas, .35 Fed. 
327; U, S. v. Price, 27 ¥. Cas. No. 16,- 
089, 2 Wash. C. C, 356. J 

Ill—Sullivan v. Eddy, 164 Ill. 391, 
45 NE 837. 

Md.—Ecker v. McAllister, 54 Md. 
SAT ag y. MeDonald, 2 Harr. & 


G. 5 
Vt.—Skinner v. Tucker, 22 Vt. 78. 
Que.—Montreal Tramways Co. v. 
McAllister, 25 Que. K. B. 174, 34 


DomLR 565. 

[a] Presumption as to opening by 
judge—It appeared that the commis- 
sion, together with the return and 
the evidence, were meceived at the 
clerk’s office, in an envelope ad- 
dressed to the clerk, that papers so 
addressed were upon receipt at the 
office opened by the clerk or one of 
his deputies, that the indorsement 
' of filing on the envelope was in the 
handwriting of the chief deputy, 


(U. 8.) 70, 3 L. ed. 491; The Roscius, H 670, 34 Reprint 664. 
20 F. Cas. No, 12,042, Brown Adm.| [a] of order.— Where 
442. See also Foster v. Foster, 20/| the envelope containing the return is 
N. H. 208 (holding that a deposition | found open,in the clerk’s office, it 
cannot be opened to be amended in| will be presumed to have been opened 
the absence of the opposite, party). by him in pursuance of an order. 

42. See cases infra this note. Ecker v. McAllister, 45 Md. 290. 

{ay Unauthorized held not 49. Hughes v. Humphreys, 102 IIL 
fatal—(1) Where a deposition is| A. 194. 
opened by the attorney for one of| 50. Mendenhall y. Kratz, 14 Wash. 
the parties, out of court, by. mistake, | 453, 44 P 872. 
it may be received and filed upon an 51. Mumford vy. Mumford, 13 R. L 
affidavit of the sttorney to that fact, | 19. 
and to the fact that it has not left 52. Hall v. Stovt, 4 Del. Ch. 269; 
his possession nor undergone any al-| Bernsdale v. Lowe, 2 Russ. & M. 142, 
teration. Liaw v. Law, 4 Me. 167.|11 EngCh 142, 39 Reprint 248: Mor- 
(2) A commission executed abroad|rison v. Arnold, 19 Ves. Jr. 670, 34 
will not be rejected because it was) Reprint 664. 
opened by the deputy prothonotary 53. U. S. v. Tilden, 28 F. Cas. No. 
and customs officers, under the im-| 16,520, 10 tae 170; Skinner v. Tuck- 


pression that it contained dutiable| er, 22 Vt. 73. 
matter. Anderson v. Long, 56 Pa. [a] In Canada (1) without the 
Super. 182. consent of the parties a judge has no 


power to require the commission to 
be opened before the jury are sworn. 
Burpee v. Carvill, 16 N. B. 141. - (2) 
Where a foreign commission has been 
opened before the trial for the con- 
deposition can be read the party of-| venience of parties, it is too late at 
fering it must prove that the adverse | the trial to object to the mode of its 
party had statutory notice of the| execution. Walton vy. Apjohn, 5 Ont. 
opening of the depositions or show | 65. ; es 


43. Den v. Wood. 10 N. J. L. 62. 

44. Berry v. Hall, 105,.N. C. 154, 
10 SE 903; Bryan v. Jeffreys, 104 N.C. 
242, 10 SE 167. 

{a] Proof of notice—Pefore a 


¥or later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, 
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of the evidence acquired by such opening.** 

[§ 310] 6. Certificate of Opening. The opening 
‘of a commission or deposition by a duly authorized 
officer is sufficiently shown by his certificate of that 
fact;°> but such a certificate is not indispensable,°* 
if not expressly required by statute.°7 

[§ 311] B. Publication®*—1. What Consti- 
tutes. The filing and opening of depositions con- 
stitutes publication.®? 

[§ 312] 2. Exhibition to Adverse Party. Un- 
less so required by statute or an order to publish 
depositions has been made the party on whose be- 
half they were taken is under no obligation to 
exhibit them to the adverse party;°° or to submit 
them to his inspection.*t And his refusal to ex- 
hibit them, before an order, will not preclude their 
use on the trial; but he should, on request, exhibit 
them to opposing counsel, and if he declines, an 
order to file them may be obtained.** 

[§ 313] 8. How Obtained.**, Publication is 
passed by consent or by rule or order of the court,°° 
made on due notice to the opposite party,®°® when 
notice is required.*? And where parties join in a 
commission to take the examination of witnesses, 
and the commission is returned into court, either 
party may move for publication, and neither can 
object to it;°* neither party has a prior or superior 
right, but both are on the same footing.®® Where 
neither party is under any obligation to publish, de- 
lay in moving is immaterial.*° Where the time 
for publication designated in a rule to show cause 
has expired, the opposite pasty cannot pass publica- 
tion on the rule;’+ but where a rule to pass pub- 

54. Smith v. Greey, 11 Ont. Pr.| communicated to 
238. before the cause 

55. Rodn v. Hapgood, 8 Gray|is 
(Mass.) 394. ; Burke, 

56. Moran v. Green, 21 N. J. L. 


562; Hildreth v. Overseers of Poor, 
13 N. J. L 


9 Ga. 
61. 
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lication is enlarged by order previously to its ex- 
piration, when the time limited by the order ex- 
pires, publication passes, without the necessity of 
a further rule.72 

[§ 314] 4. Enlargement.7? An order extending 
the time of publication operates to enlarge the 
time within which the parties may. take proof; and 
the expression ‘‘enlargement of publication’? is 
commonly used in speaking of orders for extending 
the time within which proof may be taken.74 There 
is, however, an important difference between an 
application to enlarge publication, for the purpose 
of taking testimony, and an application to take 
testimony, after publication has passed.7*> To stay 
or enlarge publication, is, strictly speaking, to post- 
pone to a further time the passing publication, and 
it presupposes that publication has not passed.7* To 
enlarge publication, in this sense of it, is almost a 
matter of course, if there is any reasonable cause 
shown,’* and if the applicant has not been guilty 
of laches and no injury or prejudice will result to 
the opposite party because of the extension souglit 


directory oe 
Brooks y.Ashburn, 9 Ga. 297. 

Troup v. Haight, 6 Johns. Ch. 
aa Y.) 335; Lord v. Bishop, 16 Vt. 
1 


by the application.*® But if publication has actu- 
ally passed, when application is made for leave to 
examine witnesses, then it must be upon special 
and satisfactory reasons to be assigned, both of the 
previous neglect and of the further examination.” 
The time for publication will be enlarged, or more 
properly, the time for taking the testimony will be 
enlarged, after publication has passed, although 
not in fact made, according to the rules of the 
court, provided some good cause therefor is shown 
upon affidavit, as surprise, accident, or other cir- 
the adverse party! 
is called for trial 


Beverly v. 
54. AmD 351; 


[a] Effect of order—(1) An order 
to enlarge publication is in effect an 
order for leave to examine witnesses 
notwithstanding publication has 
passed. Anonymous, 5 Beav. 92, 49 
Reprint 512; Strickland v. Strickland, 
4 Beav. 120, 49 Reprint 284; Carr v. 


57. Oneida Mfg. Soc. v. Law- ; Appleyard, 2 Myl. & C. 476, 114 Eng 
rence, 4 Cow. (N. Y.) 440. 62. Rand v. Dodge, 17 N. H. 343.| Ch 476, 40 Reprint 721; 1 Daniell Ch. 
58. Depositions de bene esse see 63. Rand v. Dodge, 17 N. H. 343.| Pl. & Pr. (6th Am. ed) p 947. (2) 


supra § 60. 64, [a] 


tig. me ope in perpetuam see supra 


59. Charles River Bridge v. War- 
ren Bridge, 7 Pick. (Mass.) 344. 

[a] Publication in its legal sense 
is the open showing of depositions 
and giving copies of them to the par- 
ties by the clerks or examiners in 
whose custody they are. 1 Daniell 
Ch. Pl. & Pr. (6th Am. ed) p 945. 


Reprint 348. 
65. 


Street, 


Opening generally see supra §§ 
205-310. p 946. 
60. Lord v. Bishop, 16 Vt. 110. 


{a] Beason for rule—‘I know of 
no law which requires a party to 


Form of order of publi- 
cations see Atty.-Gen. v. Ray, 2 Hare 
518, 24 EngCh 518, 67 Reprint 214; 
Abergavenny v. Powell, 1 Meriv. 434, 
35 Reprint 733; Barnsdale v. Lowe, 
2 Russ. &'M. 142, 


Brown v. Ricketts, 3 
Ch. (N. Y.) 63; Wallace v. McKay, 1 
Ch. Chamb. (U. C.) 67; Hamilton v. 
38 Grant Ch. 
Daniell Ch. Pl. & Pr. (6th Am. ed) 


{a] In Maryland there is no for- 
mal order for publication, but when 
the commission is returned it is 


An order giving leave to go to ex- 
amination, made on motion to dis- 
miss, has the effect of opening publi- 
cation. Weir v. Weir, 1 Ch. Chamb. 
(U. C.) 194. (3) If one party ob- 
tains an order to extend the time to 
produce witnesses it operates as an 
enlargement of the. rule of court; 
and both parties have 4 right to take 
testimony during the extended time 
Cased. v. Joslin, 3 Paige (N. Y.) 


75. Hamersly v. Lambert, 2 Johns. 
Ch.. (N. Y.) 431. 

76. Hamersly v. Lambert, 2 Johns. 
Che cQN. V¥2)443¥. 


11 EngCh 142, 39 


Johns. 


(Urne.) £1329 .1 


show depositions to the adverse par- 
ty, or to submit them to his inspec- 
tion. The adverse party has an op- 
portunity of knowing their contents, 
if they were taken with notice, or to 
inspect them when. on file, if taken 
without notice. The party taking 
depositions, with or without notice 
to the other, is not obliged to use 
them in evidence, nor to permit the 
other side to use them, who, if the 
evidence was important, might have 
taken the testimony of the same de- 
ponents. There is no more ground 
for a party to complain of being sur- 
prised by the introduction of a dep- 
osition to which he has not had ac- 
cess, than by the production of a 
witness unexpectedly. Nor is there 
any substantial reason for requiring 
the exhibition of a deposition before 
trial, which would not equally re- 
quire the disclosing the name of a 
witness to be produced, and the facts 
expected to be substantiated by such 
witness.” Lord v. Bishop, 16 Vt. 110, 


112. 
- [b] In Georgia the rule requiring 
testimony taken by commission to be 


> ‘ 


opened by the chancellor or register, 77. 


and all objections may be taken at 
the hearing. Strike’s Case, 1 Bland 


57. 

66. Billings v. Rattoon, 5 Johns. 
Ch. (N. Y.) 189. 

67. Mendenhall v. Kratz, 14 Wash. 
453. 44 P 872. 

68. Petrie v. Columbia, etc., R. Co., 
27 S. C. 63, 2 SE 87; Walton v.. Bos- 
tick, 3°S. C. L. 162. 

{a] Reason for rule.—‘“Both have 
an interest in the evidence thus pro- 
cured; and the court having posses- 
sion of it, will allow both parties the 
benefit of it.” Walton v. Bostick, 3 
S. GC. L. 162 [quot Petrie v. Columbia, 


R. Co., 27 S. C. 63, 68, 2 SE 837]. 
Petrie v. Columbia, etc., R. Co., 
70. Mitten v. Kitt, 
20 NE 724. 
3 Johns. 
Ch. (N. Y.) 63. 
72. Moody v. Payne, 3 Johns. Ch. 
73. See infra §§ 333-329. 
dene, Pig Street Federal Equity Pr. p 


. C. 63, 2 SE 87 
118 Ind. 145, 
71. Brown v. Ricketts, 
(N. Y.) 294. 
1753. 


Hamersly v. Brown, 2 Johns. 
Ch. (N. Y.) 428; Blain v. Terryberry, 
1 Ch. Chamb. (U. C.) 104; McKay v. 
McKay, 6 Grant Ch. (U. C.) 279. 
Compare Underhill v. Van Cortlandt, 
1 Johns. Ch. (N. Y.) 500 (holding 
that it is not of course to enlarge 
the rule to pass publication, and it 
will be refused where there has been 
great delay). 

78. Underhill v. Van Cortlandt, 1 
Johns. Ch. (N. Y.) 500; Smith v. 
Bush, 1 Johns. Ch. (N. Y.) 459; Co- 
lonial Trusts v. Cameron, 21 Grant 
Ch. (U. C.) 70 [aff 21 Grant Ch. 
(U. C.) 76]; eanet v. Shade, 2 Grant 


Ch. (U. C.) 218. 

79. Wood v. Mann, 30 F. Cas. No. 
17,953, 2 Sumn. 316; Somerville v. 
Marburg, 7 Gill & J. (Md.) 275; Ham- 
ersly v. Lambert, 2 Johns. Ch. (N. Y.) 
431; Waterhouse v. Lee, 10 Grant Ch. 
(U. C.) 176. 

{a] Bule applied.—Publication will 
not be opened (1) to let in merely cu- 
mulative testimony (Wood v. Mann, 
30 F. Cas. No. 17,953, 2 Sumn. 316), 
(2) nor to obtain evidence of an al- 
leged conversation between @ person 
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cumstances, which repel any imputation of laches ;®° 
an affidavit being indispensable, except in a case of 
fraud, practiced “by the other party.*+ 

[S$ 315] 5. Proof after. Exhibits in the cause 
may be proved after publication, and even viva voce 
at the hearing, when there has been an omission of 
the proof in due season, and they are applicable 
to the merits.®? 

[§ 316] C. Amendment and Correction—l. In 
General. Deficiencies as to matters of form ®* and 
errors of omission, misstatements, or mistakes may 
ordinarily be corrected or amended ** before the 
trial,S> but jurisdictional defects cannot be cured by 
parol evidence or amendment at the trial.8° A 
sealed deposition cannot be opened and amended in 
the absence of the opposite party, but correction 
should be made by appending an affidavit setting 
forth the facts.8* 

[§ 317] 2. The Commission. A commission 
duly issued may be amended by. inserting the 
name or title of the commissioner in a blank ad- 
dress,*8 or correcting a misnomer of one of the par- 
ties to the cause,8° or when omitted, an allowance 
of the interrogatories and a direction as to the re- 
turn may be indorsed thereon.°° 

[§ 818] 3. Correcting or Explaining Testimony 
—a. In General. In the discretion of the court a 
witness may be permitted to explain ®1 or correct 
answers in his deposition,®? where a mistake has 
been made in taking them down;** but the right 
to correct may be lost by delay in asking for per- 
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[$§ 314-320 


to correct his deposition only in exceptional cases, 


‘by reason of grave errors which seriously affect the 


cause, and this procedure ought to be promptly 
adopted; and a witness will not be permitted to re- 
tract, restate, or change his deposition, nor to give 
a new one.°> A deposition cannot be corrected in 
this respect after the cause comes on for hearing or 


-trial;°* nor can it be corrected by an affidavit,” or 


by an ex parte deposition taken without an order 
therefor;°8 but correction should be made before 
the commissioner upon notice to or voluntary ap- 
pearance of the opposite party.®9 

[§ 319] b. Alterations or Additions. Inter- 
lineations made in the absence of counsel will be 
stricken out.1 And a material alteration by the of- 
ficer after the witness has signed and sworn to the 
deposition made without his assent will invalidate 
it. If the deposition has been altered or additions 
made thereto after it has been subscribed and sworn 
to, it must be resworn.? And where additional an- 
swers are set down it must affirmatively appear that 
such answers are taken as part of the original ex- 
amination at the same time and place. 

[$ 320] 4. Certificate or Caption. Where the 
commissioner fails to attach his certificate, the depo- 
sition may be returned to him to supply this omis- 
sion.© An uncertified deposition may be rendered 
admissible by the affidavit of the commissioner that 
it was regularly taken before him, and that the 
deponent is dead.6 The caption or certificate of 
the officer may be amended or corrected to conform 


mission.°4 


mentioned in the pleadings and one 
of defendants (Malloch v. Pinhey, 1 
Ch. Chamb. (U. C.) 105). 

80. Wood v. Mann, 30 F. Cas. No. 
17,953, 2 Sumn. 316; Cutler v. Cremer, 
6 Madd. 254, 56 Reprint 1087; Wat- 
more v. Dickinson, 2 Ves. & B. 267, 
35 Reprint 320. 

fa] Rule applied—Where publi- 
eation had passed shortly before a 
motion to open was made by plain- 
tiff, and it appeared on the motion 
that defendant had examined wit- 
nesses, but plaintiff had not exam- 
ined any, and plaintiff. and others 
swore that their evidence was: ma- 
terial, and that the delay had arisen 
from the poverty of plaintiff, publi- 
eation was opened on payment of 
costs. Taylor v. Shoff, 3 Grant Ch. 
(U..C.) 153. 

81. Wood v. Mann, 30 F. Cas. No. 
17,953, 2 Sumn. 316. 

82. Wood v. Mann, 30 F. Cas. No. 
17, sBD 2 Sumn. 316. 

W. F. Main Co. v. Dreifus, 15 
iis Spit 620. 

84. U. SU. S. v.'Fifty Boxes, 
ete., Lace, 92 Fed. 601. 

Ala.—Stuckey v. Bellah, 41 Ala. 

00. 


N. Y.—Risley v. Harlow, 48 Misc. 
277, 278, 96 NYS 728; Keeler v.. Van- 
derpool, CodeRepNS 289. 

Tex.—Cleburne Electric, etc., Co. v. 
McCoy, (Civ. A.) 149 SW 534;°Gray 
v. Phillips, 54 Tex. Civ. A. 148, 117 
SW 870; Wallace v. Byers, 14 Tex. 
Civ. A. 574, 38 SW.228. 

Eng.—Irving v. Viana, 1 Y. & J. 
416, 148 Reprint 733. 

[a] Bule applied.—(1) Omitted 
seal may be affixed. Marvin vy. Eng- 
Skell Co., 33 Cal. 42, 164 P 332; Hale 
v. Matthews, 118 Ind. 527, 21 NE 43; 
Byington v. Moore, 62 Iowa 470, 17 
NW 644; Borders v. Barber, 81 Mo. 
636; The Oriental v. Barclay, 16 Tex. 
Civ. A. 193, 41 SW 117 [rev on other 
grounds 93 Tex. 425, 55 SW 1111). 
(2) Where exhibits are not identified 
and attached to a deposition, as re- 
quired by the instructions, it is prop- 
er to order the deposition returned 
for that purpose. U.S. v. Fifty Box- | 


Permission will be granted to a witness 


es, etc., Lace, 92 Fed. 601. (3) Where 
the return fails to show that notice 
of the interrogatories was given, it 
may be amended so as to show that 
notice in fact was given. Stuckey v. 
Bellah, 41 Ala. 700. (4) Where the 
commissioners made a premature re- 
turn under the mistaken impression 
that no more witnesses were to be 
examined, depositions taken thereaf- 
ter may be added to the return and 
annexed to the commission. Irving 
ers ca iage 1 Y. & J. 416, 148 Reprint 
ee Crane v. Neel, (Mo. A.) 77 SW 

86. Saunders v. Erwin, 3 Miss. 732. 

87. Foster v. Foster, 20 N. H. 208. 

88. Nick v. Rector, 4 Ark. 251; 
Irvin v. Bevil, 80 Tex. 332, 16 SW 21. 
And see supra § 121. 

89. Boone v. Janney, 3 F. Cas. No. 
1,642, 2 Cranch C. C. 312. 

90. Leetch v. Atlantic Mut. Ins. 
Co., 4 Daly (N. Y.) 518. 

91. Eggspieller ov. Nockles, 58 
Iowa 649, 12. NW 708 

92. Baltzer v. Chicago, ete., R. Co., 
89 Wis. 257, 60 NW 716. But see 
Hord v. Gulf, ete., R. Co., 33 Tex. Civ. 
A. 163, 76 SW. 227 (holding that 
where it was claimed that a witness’ 
deposition had not been correctly tak- 
en and returned, and did not in fact 
truthfully present her testimony, the 
remedy of the opposite party was by 
motion to suppress the deposition, 
and not by introducing the witness, 
and permitting. her to cgrrect the 
statements made in the deposition). 

93. Denton: v. Jackson, 1 Johns, 
Ch. (N. Y.) 526; Graham v. McRey- 
nolds, 90 Tenn. 673, 18 SW 272. 

[a] Counsel who was present at 
the examination may testify as to 
the mistake. Graham v. McReynolds, 
90 Tenn. 673, 18 SW 272. 

MF Tolson vy. Tolson, 4 Md. Ch. 

95. Lavalleé v. ournoyss dit Pou- 
let,, 10 Que. Pr. 274. 

96. Graves vy. Clark, 101 Iowa 738, 
69 NW. 1046; Tellico Mfg. Co. v. 
Mitchell, (Tenn.) 1 SW 514. 

97. Graves v. Clark, 101 Iowa 738, 


to the facts* and to the requirements of the 


69 NW 1046. 

98. Gray v. Murray, 4 Johns. Ch. 
a ron 412. 

9. Rump v. Woods, 50 Ind. A. 
347, 98 NE 369, 

{al Reason for rule.—‘‘Upon such 
corrections and explanations being 
made, either party would then have 
the right to ask further questions, 
and the rights of both parties would 
be thus protected; but, if a party 
whose examination has been taken 
has a right to make such changes in 
his answers as he may desire, with- 
out giving the opposite party any 
opportunity to further question him 
upon the subject, the purpose of 
the examination may be defeated. 
».. The practice of making correc- 
tions or changes in the answers con- 
tained in examinations or deposi- 
tions at a time when the other party 
to the litigation is not represented is 
a practice not to be commended, and 


may constitute reversible error.” 
Rump. vy. Woods, 50 Ind. A. 347, 98 
NE 369, 373. 


ae Shrewsbury v. U. S., 9 Ct. Cl. 
2. Chicago City R. C. v. Schaefer, 
121 Tl. A. 334; Winooskie Turnp, Co. 
v. Ridley, 8 Vt. 404, 30 AmD 476. 
3. In re Walther, 29 F. Cas. No. 
17,126; Western, ete, R. Co. v. Har- 


4. Western, etc., R. Co. v. Harris, 
46 Ga. 602. | 

5. Bird v. Fox, (Mo. A.) 193 SW 
941; Risley v. Harlow, 48 Misc. 277, 
96 NYS 728. | 
a Wood v. The Fleetwood, 19 Mo. 


7. U. S.—Gartside Coal Co. v. 
Maxwell, 20 Fed. 187; Donahue v. 
Roberts, 19 Fed. 863; Leatherberry v. 


Tis, 46 Ga. 602. 


Radcliffe, 15 F. Cas. No. 8,163, 5 
Cranch C. C. 550. 
Ark,—Conger v. Cotton, 37 Ark. 


286. 

Ill—Warth v. Loewenstein, 121 
Ill. A. 71 [mod on other grounds 219 
Ill, 222, 76 NE 379]. 

Ky.—Mullins v. Bullock, 19 SW 8, 
14 KyL 40; Dills v. May, 3 Kyl 765, 
11 Ky. Op. 619. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, ;age and note number, 
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law.8 Defects cannot be supplied by oral proofs.® It 
is improper to allow a corrected certificate to be 
attached to the deposition where the commissioner 
is not present to identify the deposition, and there 
is nothing in the defective certificate to identify it 
as the deposition referred to in the corrected certifi- 
eate2° Mere clerical errors may be corrected," 
and amendments and corrections have been permit- 
ted with respect to misstatements or omissions as to 
the cause in which the depositions were taken,!? or 
where pending;'* the reasons for or cause of tak- 
ing;!4 the time and place of taking; the mode of 
taking;?® the reading of the deposition,’? and ad- 
ministration of the oath to the witness.1® But an 
omission to certify as to the administration of the 
oath cannot be supplied by a subsequent affidavit of 
the commissioner,!® or by a certificate in no way 
connected with the depositions or with the original 
certificate.2° Amendments and corrections have 
been permitted with respect to mistakes or omis- 
sions as to the reduction to writing in the presence 
of the witness,2! and whether or “not the adverse 
party was present and objected.2? And defects as 
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struction that the witnesses be ex- 


[18 C.J.] 728 
to the official character of the officer,?* his qualifica- 
tion as a disinterested person,‘ or his personal ac- 
quaintance with the witness 2° have been corrected. 
by amendment. 

{[§ 321] 5. Time of Amendment. Although ap- 
plications for amendment or correction have been 
refused when not made until the hearing or trial,?® 
they have been granted after the deposition has been 
returned and filed,?” before trial,?° at a subsequent 
term,?® after publication passed, 80 at the ‘trial,®? 
after submission of the cause,®? after verdict, where 
the deposition contained in itself sufficient to 
amend by,’* and on appeal.*# 

[§ 322] 6. Necessity of Order. After the dep- 
osition has been returned or filed it can only be 
amended, corrected, or withdrawn and returned for 
that purpose by order or leave of the court,®> or by 
a judge having jurisdiction in the premises.** Where 
corrections or amendments are made elsewhere than 
in the presence of the court, they ought to be made 
under such circumstances as to preclude all collu- 
sion or tampering with the deposition.3* 


28. Bewley v. Ottinger, 1 Heisk. 


thy sa iar v. Ellis, 1 Allen 


Mich.—Christopherson v. Metropol- 
itan L. Ins. Co., 165 NW 793. 
rh earth Ng v. Barber, 81 Mo. 

N. H.—Gallagher v. Cotton, 74 
N. H. 1, 64 A 583; Brown y. Clark, 41 
N. Big 242. 

. Y.—Risley v. Harlow, 48 Misc. 
27 “96 NYS 738. 

Pa. —Purvianece y. Dryden, 
& R. 402. 
tens Bewley v. Ottinger, 1 Heisk. 

Tex.—National Surety Co. v. Amer- 
ican Compound Door Co., (Civ. A.) 
158 SW 1177; Wallace v. Byers, 14 
Tex. Civ. A. 574, 38 SW 228; Price v. 
Horton, 4 Tex. Civ. A. 526, 23 SW 501, 

Vt.—Oatman v. Andrew, 43 Vt. 466, 

[a] The correct practice is to re- 
turn the deposition to the magistrate 
for a new certificate or proper amend- 
ment, to be annexed to the deposi- 
tion by him, sealed up with it, duly 
eertified, and directed to the court 
where the deposition is to be used. 
Brown v. Clark, 41 N. H, 242. 

8. National Surety Co. v. Ameri- 
can Compound Door Co., (Tex, Civ. 
A.) 158 SW 1177. 

9. Sebesta v. Supreme Ct. of Hon- 
or, 77 Nebr. 249, 252, 109 NW 166; 
Dane v. Mace, 37 N. H. 533; Pingry 
v. Washburn, 1 Aik. (Vt.) 264, 15 
AmD 676. And see tie § 254, 

10. Galveston, etce., Co, v. Ma- 
tula, 79 Tex. 577, 15 sw 573. 

11. Borders yv. Barber, 81 Mo. 636; 
Cleburne Electric, ete., Co. v. McCoy, 
(Tex. Civ. A.) 149 SW 534. See also 
Purviance v. Dryden, 8 Serg. & R. 
(Pa.) 402 (holding that the supreme 
court will consider a mere clerical 
mistake as amended below). 

12. Donahue v. Roberts, 19 Fed. 
863; Bewley v. Ottinger, ] Heisk. 
(Zenn:) 854. And see supra §§ 254, 


255. 

13. Leatherberry v. Radcliffe, 15 
F. Cas. No. 8,168, 5 crea COG, 550; 
Rand v. Dodge, i7 N 343. 

14. Gatos v. vi nahoon 43 Vt. 466. 
But see Harris v. Wall, 7 How. 
(U. S.) 693, 12 L. ed. 875 (holding 
that a party cannot supply at the 
trial an omission to state the cause, 
by proving the existence of a suffi- 
cient cause). 

15. Conger v. ce, 37 Ark. 286; 
Rand v. Dodge, 17 N. H. 343; Anony- 
mous, 3 N. C. 241; Eller v. Richard- 
son, 89 Tenn. 575, 15 SW 650. 

16. Wolfe v. Underwood, 97 Ala. 
375, 12 S 234; Arnold v. Lightner, 1 
Pa. Dist. 791, 11 Pa. Co. 641. 

[a] S ate examination of wit- 
messes.— Where the defect consists 
of the failure to insert that an in- 


3 Serg. 


eee 


amined separately and apart was 
eomplied with, and it appears from 
an affidavit of the commissioner that 
the witnesses were examined as _ in- 
structed, the commission will not be 
sent back for correction. Arnold v. 
Tt 2 Pa. Dist. ‘791, 12 Pa: ‘Co, 


17. McKinley v. Chicago, ete, R. 
Co., 44 Iowa 314, 24 AmR 748. 

18. Conger v. Cotton, 37 Ark. 286; 
Hitchings v. Ellis, 1 Allen (Mass.) 


475; Rand v. Dodge, 17 N. H. 343. 
ot Amory v. Fellowes, 5 Mass, 
20. Dane v. Mace, 37 N. 533. 
Pe Donahue v. Roberts, eh Fed. 
22. Haggin v. Rogers, 97 SW 362, 


29 KyL 1263; Gallagher v. Cotton, 74 
N. H. 1, 64 A 583; Rand v. Dodge, wa 
N. H, 3438. And see supra § 266. 

23. Florence Oil, ‘etc. Co. v.| 
Reeves, 13 Colo. A. 95, 56 P 674; Ba- 
relli v. Lytle, 8 La. Ann. 28; Calmes 
v. Stone, 7 La. Ann. 133; Calmes y., 
Duplantier, 6 La, Ann, 221; Jenkins 
v. Anderson, 8 Pa. Cas. 363, 11 A 558; 
Semmens v. Walters, 55 Wis. 675, 13 
NW 889. But see Emmett v. Briggs, 
21 N. J. L. 53 (holding that’ it was 
error to refuse permission to prove | 
that a deposition, which at the time} 
it was filed purported to have been 
taken by an incompetent officer, was 
altered in the jurat after it was 
filed). 

24. Gartside Coal Co. v. Maxwell, 
20 Fed. 187; Donahue vy. Roberts, 19 
Fed. 863; Dunlap v. Horton, 49 Ala, 


412; Eller v. Richardson, 89 Tenn. 

575, 15 SW 650. 

12 Dunlap v. Horton, 49 Ala. 
U. Ae hetta v. Wall, 7 How. 


oon. "12 Li. ed, 875 


Towa.—Graves Vv. Clark, 101 Iowa 
738, 69 NW 1046. 

Nebr.—Naysmith v. Auburn, 95 
Nebr. 582, 146 NW 971. 

Tenn.—Tellico Mfg. Co. vy. Mitchell, 
(Tenn.) 1 SW 514. 
ee ia v. Allen, 15 Tex. 

27. Ark.—Conger v. Cotton, 87 
Ark. 286. 

Ind.—Hale v. Matthews, 118 Ind. 
527,21 NE: 43: 

Ky.—Hall v. Renfro, 3 Metce. 51. 

Mo.—Crane Co. v. Neel, 104 Mo. A. 
177, 77 SW 766. 

N. Y¥.—Leetch v. Atlantic Mut. Ins. 
Co., 4 Daly 518, 

Tex,—Cleburne Blectric, ete., Co. v. 
McCoy, (Civ. A.) 149 SW 534; Gray 
v. Phillips, 54 Tex. Civ. A. 148, 117 
SW_ 870. 

Vt—Oatman vy. 43 Vt. 


Andrew, 


(Tenn.) 354. 

29. Mullins v. Bullock, 19 SW 8, 
14 KyL 40. 

30. Denton y. Jackson, 1 Johns. 
Ch. CN. Y.) 526. 

31. Hitchings v. Ellis, 1 Allen 
(Mass.) 475; Christopherson vy. Met- 
Peas L. Ins. Co., (Mich.) 165 NW 
‘ . 


32. Egespieller v. Nockles, 58 
Iowa 649, 12 NW 708. 

33. Rand v. Dodge, 17 N. H. 343. 

84. Nick v. Rector, 4 Ark.’ 251; 
Barelli v. Lytle, 8 La. "Ann, 28. 

35. U. S.—Leatherberry vy. Rad- 
cliffe, 15 F. Cas. No. 8,163, 5 Cranch 
Cc. C. 550. 

Ala—wWolfe v. Underwood, 97 Ala, 
376, 12 S 234. 

Ga.—White v. Southern R. Co., 123 
Ga. 353, 51 SHE 411. 

Ky.—Hall v. Renfro, 3 Mete. 561. 
But see Dills v. May, 3 Kyl 765, 11 
Ky. Op. 619 (construing statute as to 
defective commissioner’s certificate). 
4 Stone, 7, La. Ann. 
133; Calmes vy. Duplantier, 6 La. Ann. 
221. But see Barelli v. Lytle, 8. La. 
Ann. 28 (where a deposition was re- 
ceived notwithstanding it had been 
withdrawn from the files by the 
plaintiff's attorney without an order 
and returned to the officer for proper 
tex Lig a 

Y.—Keeler vy. Vanderpool, Code 
RepNS 289. 

N. C.—Anonymous, 3 N. C. 241, 

Tenn.—Eller vy. Richardson, 89 
Tenn. 575, 15 SW 650; Bewley v. Ot- 
tinger, 1 Heisk. 354. 

Tex.—Creager v. Douglass. 77 Tex. 
484, 14 SW 150; Gray v. Phillips, 54 
Tex. ‘Civ. A, 148, 117 SW''870. See 
also Price vy. Horton, 4 Tex. Civ. A. 
526, 28 SW 501 (holding that where, 
after depositions offered by defend- 
ant have been suppressed because of 
a defective certificate, defendant, 
without objection by plaintiff, with- 
draws them, by leave of court, and 
has the certificate corrected, plaintiff 
is not_ entitled to have them sup- 
pressed when again offered, on the 
ground that their withdrawal and 
eorrection was unauthorized). 

vt—Oatman v. Andrew, 43 Vt. 
4 


66. 

[al Ratification.—The court may 
ratify an unauthorized amendment. 
Oatman v. Andrew, 43 Vt. 466. 

36. Leetch v. pty: Mut. Ins. 
Co., 4 Daly (N,. Y.) 5 

fal A judge at circuit cannot al- 
low an amendment to a deposition 
taken under a commission, issued 
from the supreme court. Emmett v. 
Briggs, 21 N. J. L. ba2 

37. Galveston, Vv. 
Matula, 79 Tex. svt. Bi sw B78, 
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the evidence is incompetent.“ 


SS. Withdrawal for amendment or 
imspection see stpra § S04. 

$9. Howe v. Mutual Reserve Fund 
L. Assoe,, 115 Towa 285, SS NW_ 33S; 
Hale v. Gibbs, 48 Towa 380; Pela- 
mourges v. Clark, 9 Lowa 1. 

ta] Beason for rule—“Upon fil- 
ing, ene party might as freely use 
them as the other... . The control 
of the party taking is only .. . that 
of determining whether he will offer 
them in evidence.” They are not re- 
turned “to the party taking them 
upon the final disposition of the case 
or when not used. They continue a 
part of the files in the case and of 
the records of the court.” Howe ¥, 
Mutual Reserve Fund L. Assoc, 115 
Towa 285, 287, SS NW $88. 

40. McEvoy v. Court of Honor, 184 
TH. A. $17; Carpenter v. Dame, 10 
Ind. 125; Peycke v. Shinn, 68 Nebr. 
348, 94 NW 185. 

Hale v. Gibbs, 48 Towa $880; 
Pelamourges v. Clark, 9 Towa i. 

42. McEvoy v. Court of Honor, 
184 I. A. $17; Hale v. Gibbs, 43 Towa 
880; Pelamourges v. Clark, 9 Towa 13 
Nichols v. Jones, 86 Tex, 448, 

43. Nichols v. Jones, 36 Tex. 448. 

44. Eliot v. Shults, 10 Humphr. 
(Tenn.) 234. 


45. Anderson vy. Brown, 72 Ga, 
T18, 

46. Pulaski v. Wall, $31 S. Cc. Tk 
119. 

47. Henshaw vy. Clark, 2. Root 
(Conn,) 108. 4 

48. Washington Bank vy. Walker, 


2 F. Cas. No, $56, 1 Hayw. & A. 60, 

49. Disqualification of officer as 
ground for suppression see supra $$ 
29-82. 

Inadnussibility of testimony as a 
ground for suppression see infra § 
348 et seq. 

Insufficiency of notice as ground 
for suppression see supra §$ 168- 
155, : 

Omitted or defective certificate as 
ground for suppression see supra § 
249 et seq, 

50 U. S—Dunkle v. Worcester, § 
F. Cas, No, 4,162, 5 Biss. 102; Hacker 
v.. U, S.,_87 Ct. Cl, 86, 

Ala.—Harris v, Miller, $0 Ala, 221, 

Ark.—Davis v. Hare, 82 Ark. 886; 
Vangine v, Taylor,.i8 Ark. 66, 

Colo.—Gibbs v. Gibbs, 6 Colo. A. 
368, 40 P TS1. 

Ga.—Johnstone v. Etowah Milling 
Co. § Ga, A. S07, T0 SE 180. And see 
Vinton v. Powell, 186 Ga, 687, T1 SH 
1119 (holding that where a package 
purporting to contain interrogatories 
was delivered by the postmaster to 
the clerk of the superior court with- 
out proper indorsement of its receipt 
by the postmaster, andia written mo- 
tion was made to suppress the inter- 
rogatories, and thereafter counsel for 
the party in whose behalf the inter- 
rogatories had been sued out took 
the package from the clerk's. office 
without the knowledge of the judge, 


D. Withdrawal.ss A deposition cannot 
be withdrawn, after being filed,® except by per- / 
mission of the court;*® but the party taking it can 
withhold it or any part of it at his pleasure ** and 
is not required to offer it in evidence,** where the 
adverse party has no interest in it, having deelined 
to eross-examine the witnesses,*’ and if the. party 
who takes it declines to use it, he may resist its 
introduction by the other side on the ground that 
A party may with- 
draw his eross-interrogatories, and then object to 
the use by the other side of answers thereto, rf they 
are objectionable as coming from the other side;*® 
but where parties join in a commission to take the 
examination of witnesses, as either party may use it 
on the trial, one party cannot withdraw his eross- 
interrogatories and the answers thereto, if the other 
party desires to use them.*® A deposition of one 
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sitions.°° 


and without any order authorizing 
him to do so, and carried it to the 
post-office, and had the postmaster 
enter thereon the required receipt, 
the court did not err in suppressing 
the interrogatories, although counsel 
may have acted in good faith). 

ll—Zinser v. Chicago Sanitary 
Dist. 175 Ml, A, 9; Hughes v. Humph- 
reys, 102 Tl A. 194; Zink v. Wells, 72 
Th. A, 605, 

Ind.—Huntington Cons. Lime Co. v. 
Powhatan Coal Co,, 44 Ind. A. $4, 86 
NE. S857, 87 NE 1047. 

42 Ma. 


fer eerTnem v. Barnum, 
aol, 

Miss—Gordon vw. Watkins, Sm. & 
M. Ch. 37. 

Mo.—Redmond v. Quiney, ete, R. 
Co,, $25 Mo. 721, 126 SW 159; Moore 
v. MeCullough, 6 Mo. 444, 

N. Y—Newton v. Porter, 69 N.Y. 
188, 25 AmR 152; Harting v. Amer- 


202,, 22 NYS 889; Mason, .ete., 
Organ Co, v.. Pugsley, 19 Hun 282; 
Howard v. Orient Mut. Ins. Co, 22 
N. Y. Super, 645; Denny v. Horton, 11 
Daly $58, 3. NYCivProe 255. 

N. C-—Jeffords v. Albemarle Water- 
works, 157 N.C. 10, 72 SE 624, 

N,. D.—Robertson Lumber Co. w 
Clarke, 24 N, D. 184, 188 NW 984. 

Oh.—Jonas v. Smith, 2 Cine. Super. 


3. 

Pa—Wallace v. McElevy, 2 Grant 
44; Machine Co, v. Shillow, 14 Lance 
Bar 58, 

Tex.—Hord v. Gulf, ete, R. Co, 38 
Tex. Civ. A. 168, 76 SW 227; Chicago, 
ete, R. Co. v, Long, 26 Tex, Civ. As 
601, 65 SW 882; MeGrew vy. Wilson, 
(Civ, A.) 57 SW 68; McCown v. Ter- 


Hun 


rell, (Civ. A.) 40 SW)54 [rev on other } 


grounds 91 Tex. 381, 48 SW 2); Hin 
NF ego 6 Tex. Civ. .Av $13,235 SW 
J ‘ 


Utah.—Groot v. Oregon Short Line 
RCo. 84 Utah 152, 96 P 1019. 

Va-—Showalter vw. Showalter, 107 
Va. T18, 60 SE 48, 

Eng.—Grill v. General Iron Screw 
Collier Co,, I, RO t C. P. 600; Hare- 
—— v. Gates, Cary 91, 21 Reprint 
49. 

N. W. Terr.—Wright v. Shattuck, 
4 Terry Le SLT. I 

ta] Rule applied.—(I) Taken by 
persons to whom commission not ad- 
dressed, Kroell vy. State, 189 Ala, 1, 
36 S, 1025; German F. Ins. Co. v. 
Gibbs, 42 Tex. Civ. A. 407, 92 SW 
1068. 96 SW 760. (2) Taken before 
an officer who is disqualified for in- 
terest or ‘otherwise, Huntington 
Cons. Lime Co, v.. Powhatan Coal 
Co.. 44 Ind. A, $4, 86 NE 857, 87 NE 
1047; Redmona v. Quiney, ete, R. Co., 
225 Mo. 721, 126 SW 159 (holding 
that the fact that the notary who 
took a plaintiff's deposition was a 
partner with one of plaintiff's attor- 
neys in the business of insurance 
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party introduced by the other may not be taken 
back. Even after being read a deposition may be 
waived and withdrawn, by the party offering it, 
from the consideration of the jury.*s 

E.. Suppression—1l. Grounds,*® Among 
the grounds for suppressing depositions are ma- 
terial irregularities in issuing the commission, in 
executing it, or in taking or returning the depo- 
But there is a presumption in favor of 
the regularity of taking depositions and the proper 
performance of duty by the officer taking them, and 
a motion to suppress a deposition should generally 
be denied where no prejudice arising from the 
defeet complained of is shown.®! A deposition may 
be suppressed where there is reason to believe that 
it has been tampered with before reaching the 
court;>? but the mere fact that the envelope con- 
taining the return was broken or injured during 


agents is good ground for its sup- 
pression, if the objection is made in 
time). Compare McGrew v. Wilson, 
(Tex. Civ. A.) 57 SW 68 (holding that 
a deposition on behalf of plaintiff will 
not be suppressed on the ground that 
the notary before whom it was taken 
is the attorney for plaintiff, where 
it does not appear that the notary 


sustained such relation to plaintiff - 


when the deposition was taken). 
Where notice is materially insuffi- 
cient or defective (Kelly v. Ning 
Yung Benev. Assoc, 2 Cal. A. 460, 84 
P 321; Zinser v. Chicago Sanitary 
Dist, 175 Ill A. 9; Voorhees v. 
Cragun, 61 Ind. A. 690, 112 NE 826. 
Compare Carpenter v. Dame, 10 Ind. 
125 [holding, however, that the sup- 
pression of several depositions for 
want of sufficient notice will not re- 
quire the suppression of another’ dep- 
osition properly taken at the same 
time and place]; Helgerson v. Mit- 
ehell, 82 S. D, 595, 144 NW 117 [hola- 
ing that where a notice recited that 
depositions’) would be taken at 12 
South Main street, instead of 12 
North Main street, ina city, that fact 
does not entitle defendants to sup- 
pression of such depositions in ab- 
sence of prejudice]), (4) as where 
the hour is not named (Shaffer: v. 
D'Arey Spring Co. (Mich.) 165 NW 
$25), (5) but defects in notice of 
taking which could not have misled 
the opposite party do not require sup- 
pression of the deposition taken 
thereunder (Grant Bros. Constr. Co. 
vw. UL S., 232 U.S. 647, 34 SCt 452,258 
L. ed. 776). (6) Where the officer’s 
certificate is omitted or is defective. 
Smith v. Cokefain, 1 Pa. Co. 48; Nas- 
ser v. Gaston, T0 Wash, 685, 127 P 
470. (7) Where returned in an en- 
velope indorsed in name of one of 
the witnesses, Bell v. State, 170 Ala. 
16, 54 S 116. (8) Where not signed 
by witness. Wilson v. Campbell, 33 
Ala, 249, 70 AmD 586. But compare 
Shepherd v. Snodgrass, 47 W. Va. 79, 
84 SE 879 (holding that a deposition 
will not be suppressed, by reason of 
the failure of the witness to sign it, 
where the /notary certifies that the 
witness gave and swore to the deposi- 
tion, although it is regular that it is 
signed). 

51. O'Leary v. Schoenfeld, 30 N. D. 
874, 152 NW 679; Patrick v. Nurn- 
berg, 21 N. D. 877, 481 NW 254. 

52. Smith v. Moody, 94 Ga. 534, 21 
SE 157; O'Leary v. Schoenfeld, 30 
N. D. 874. 152 NW 679. See also 
Chicago City R. Co. v. Schaefer, 121 
Il. A. 884 (holding that a motion 
to suppress depositions should be 
granted where it appears that the 
court ordered and allowed one of the 
parties, over the objection of another, 
to withdraw such depositions, already 
opened and filed, and send them by 
private communication to the com- 
pg ag who took them, for amend- 
ment). : 


(3) 


ea i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number | 
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transmission will not cause its rejection,®* nor will 
a deposition not inclosed in a sealed wrapper be re- 
jected where the court is justified in finding that 
the covering had been opened by the clerk at the 
request of the objector on order of the court, and 
the wrapper destroyed,°* or if it is improperly 
opened by the clerk without any special order of 
the court, where no harm has resulted thereby.°® 
In the discretion of the court, a deposition regu- 
larly taken may be suppressed where injustice must 
necessarily or will probably result from using the 
testimony.5® So also a deposition may be suppressed 
for fraud.®? Where language used by a witness is 
deliberately changed without his knowledge or con- 
sent by the commissioner, after it has been sub- 
seribed and sworn to,°* or where the right to cross- 
examine a witness appears to have met with unrea- 
sonable interference on the part of the commis- 
sioner,°? or where one has been deprived of his 
right to have ecross-interrogatories answered because 
of the negligence of the commissioner,®® the depo- 
sition should be suppressed. A deposition may be 
suppressed on account of the unskillfulness of for- 
eign counsel in conducting the eross-examination of 
the adverse party.6t Where it does not appear that 
the last general cross-interrogatory was put to and 
answered by the witness, the deposition will be sup- 
pressed,®? unless, counsel for both parties being 
present, no objection was taken at the time to the 
omission.*? If the witness was imposed upon, or 
any fact was misstated, colored, or concealed, the 
court, on motion for that purpose, may set the depo- 
sition aside ;°* but failure to allow a witness to read 
his direct examination before being cross-examined 
is not a ground for suppression.®® If the depo- 
sition of a witness who testifies in a foreign lan- 
guage is taken down by a stenographer, as trans- 
lated by counsel of one party, and against the ob- 
jection of the other party, it should be suppressed ;%° 
but this will not necessitate the suppression of the 
deposition, when the officer taking it understands 
both languages and overlooks the work and is satis- 
fied that it is correct.°7 The fact that counsel, rep- 


53. WHiffert v. Craps, 44 Fed. 164; | 83, 18.SW 484. 
Commercial Nat. Bank vy. Atkinson, 68. 
62 Kan. 775, 64 P 617; Des Champs v. 


Atlantic Coast Line R. Co., 84 S. C. 69. 
358, 66 SE 414. 
Robinson v. Savage, 124 Ill. 70. Zinser v. 


54. 
266, 15 NE 850. 


Dist., 175 Tll. A. 9 
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Southern Pac. R. Co. v. Wil- 
son, 10 Ariz. 162, 85 P 401. 

S. C. Hall Lumber Co. v.'Gus- 
tin, 54 Mich. 624, 20 NW 616. 
Chicago 


[18 0.J5.] 725 


resenting the party in whose interest the witness is 
testifying, reads to the witness the interrogatories 
contained in the commission does not warrant the 
suppression of the deposition, where the answers ° 
to the interrogatories were given in the presence of 
the commissioner, although the witness was bene- 
ficially interested in the cause.*8 A deposition may 
be suppressed because it was prematurely taken,®® 
for laches in taking it,7° when taken after the case 
has been argued and submitted, the deponents hav- 
ing already testified more than once;*! or when taken 
in violation of the requirements as to time of a stat- 
ute or rule of court.*? It has been held, however, that 
in the absence of bad faith depositions taken after 
the time fixed by rule or order should not be sup- 
pressed, but a continuance should be granted ;7* and 
that the suppression of depositions on the ground 
that they were taken after the time fixed by rule or 
order is discretionary with the court, when the delay 
was not caused by the adverse party,’* or no preju- 
dice to his rights resulted from the delay.7> It has 
also been held that where an order in a chancery 
ease shows that depositions are to be closed at a 
certain date and the ease submitted in vacation by 
a later date, it is proper to read depositions taken 
subsequently to those dates on the hearing at a later 
term.’® In the absence of a statute or standing rule 
of court forbidding the taking of depositions during 
a term of the court in which the cause is pending,’* 
a deposition should not be suppressed for the reason 
only that it was taken during the term at which the 
case stood for trial.78 Since prima facie the exami- 
nation upon a commission is to be upon interroga- 
tories, where an order for a commission makes no 
provision for the mode of examination, depositions 
which are taken viva voce will be suppressed.79 A 
deposition may be suppressed where a new issue is 
formed by amendment whereby the testimony taken 
by the deposition becomes inapplicable;®° but it is 
otherwise if the issue is not thereby varied.8t <A 
deposition will be suppressed which is taken after 
the death of the party giving notice of the taking 
and before another party is substituted.8? And the 


where a deposition is taken upon oral 
interrogatories propounded by the 
commissioner in person to the wit- 
ness, a motion to suppress the dep- 
osition on such a ground 4s not well 
taken. Foster Drug Co. v. Zeller, 191 
Til. A. 508. (2) But a motion to sup- 


Sanitary 


55. Hughes v. Humphreys, 102 Ill. 71. Showalter y. Showalter, 107| press a deposition taken upon writ- 
A. 194. Z Va. 713, 60 SE 48. ten interrogatories should be sus- 
56. Bryant vy. Ingraham, 16 Ala. 72. Victor Talking Mach. Co. v./| tained where, subsequent to the giv- 
116; Cullum v. Smith, 6 Ala. 625;|Sonora Phonograph Corp., 221 Fed.| ing of notice of the intention to take 


White v. Southern R. Co., 123 Ga. 353, 
51 SE 411; Wallace v. McElevy, 2 
Grant (Pa.) 44; Machine Co. v. Shil- 
low, 14 LancBar (Pa.) 58; Clayton v. 
Clayton, 71 W. Va. 656, 77 SE 137. 
57. Carter v. Mannings, 7 Ala. 851. 
58. Chicago City R. Co. v. Schaef- 
er, 121 Ill. A. 334. 
59. Hacker v. U. S., 37 Ct. Cl. 86; 
Peo. vy. Restell, 3 Hill (N. Y.) 289. 


[a] Under 


not be read. 


60. Rotge v. Simmler, (Tex. Civ. | W. Va, 254, 59 SE 1068. 
A.) 176 SW 614. 73. 
61. Fidelity Trust Co. v. Schnel-| 17 NW 44 


der, 6 Alta. L. 446,14 DomLR 224. 
62. Kimball ‘v. Davis, 19 Wend. 
(N. Y.) 437 [rev on other grounds 


40 NE 959. 
75. Underhill 


676; Pullman Co. v. Jordan, 218 Fed. 
573, 134-CCA 301; State v. Stepp, 63 
W. Va. 254, 59 SE 1068. 

the 
statute, as a general rule, depositions 
filed before a decree adjudicating 
matters in issue must be considered, 
but if they are returned after a com- 
missioner’s report is filed, they can- 
State v. 


Sweet v. Brown, 61 Iowa 669, 
74. Mix y. Baldwin, 


v. 
Johns. Ch. (N. Y.) 339 [rev on other 


such deposition, the opposite party 
gave notice of his election to take it 


upon oral interrogatories. Lewis v. 
West Virginia; Fish, 40 Ill. A. 372. 
80. Vincent v. Conklin, 1 E. D. 


Smith (N. Y.) 203. But compare 
Sayre v. Woodyard, 66 W. Va. 288, 66 
SH 320, 28 LRANS 388 (holding that 
where a deposition contains evidence 
on matters in issue at the time taken, 
that the amended declaration puts in 
issue additional matters is not 
ground of objection to the evidence 
therein pertaining to the matters in 
issue when taken, and is not ground 
for suppressing the 4Geposition in 
whole or in part after trial begun on 


Stepp, 63 


156 Ill. 313, 
Van Cortland, 2 


25 Wend, 259]. See also supra § 
210. grounds 17 Johns. 405]. 


63. Brown vy. Kimball, 25 Wend. 76. Bank v. Thompson, 63 W. Va. 
(N. Y.) 259: 196, 59 SE 974. 

64. Commercial Bank v. Union 77. Donovan vy. Hibbler, (Nebr.) 92 
Bank, 11 N. Y. 208 [aff 19 Barb. 391]; | NW 637 


St. 


Crossett v. Carleton, 49 App. Div. 367, 738. Louis; ete, Rs ‘Con ve 
63 NYS 409, Morse, 38 Kan. 271, 16 P 452; North- 
65. Derby v. Derby, 21 N. J. Eaq.| rup v. Hottenstein, 38 Kan. 263, 16 P 
36. 445; Donovan v. Hibbler, (Nebr.) 92 
66. Euberweg v. La Compagnie NW 637. 
Generale Transatlantique, 35 Fed. 79. Mulligan v. White, 5 Man, 40; 
530. Watts v. Anderson, 5 Man. 291. 
67. Schunior y. Russell, 83 Tex. [a] Under the Illinois statute (1) 


the amended declaration). 


81. Jenison v. Smith, 37 Ala. 185; 
Vincent v. Conklin, 1 E. D. Smith 
(N: Y:.) 208. 

[a] Striking out party.—A deposi- 


tion will not be suppressed because 
after it was taken the writ and dec- 
laration were amended by striking 
out a party, where the issue is not 
thereby varied. Jenison v. Smith, 37 
Ala. 185. 

82. Kershman v. Swhela, 59 Iowa 
93, 12 NW 807. 
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evidence taken under an ex parte commission, is not 
admissible against a defendant, who is brought into 
the cause by an amendment made in plaintiff’s bill, 
after the commission had issued.** In the absence 
of bad faith or injury depositions will not be sup- 
pressed, however, for mere irregularities or for non- 
compliance with mere matters of form,®* or for de- 
fects purely technical,®* especially where it appears 
that counsel for both ‘parties were present, and par- 
ticipated in the examination of the witnesses,®** and 
formal defects may be waived.*? Nor should depo- 
sitions or evidence therein contained be suppressed, 
because not admissible in the first instance, if they 
or it would be admissible in rebuttal,** or in any 
conceivable way can be made competent.*? The fail- 
ure to examine all the witnesses named in the com- 
mission is not a ground of suppression;*® nor does 
the interest or bias of a witness,®? or his alleged 
mental incapacity to give testimony afford ground 
for suppressing his testimony.®? It is no ground for 
suppressing the deposition that the commissioner 
had represented one of the parties in other snits,?* 
or that a partner of the commissioner appeared be- 
fore him on the taking of the evidence as counsel 
for one of the parties.** The fact that there is in- 
closed with the deposition a letter of the attorney 
procuring its taking, containing a statement of the 
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fees due various persons, incurred in taking the dep- 
osition, is no ground for suppressing it.%° A depo- 
sition is not subject to a motion to quash because 
no copy of certain papers referred to in one of the 
interrogatories has been served on the opposite 
party before the issuance of a commission and the 
taking of the deposition.** The suppression of a 
deposition because of a want of opportunity for the 
adyerse party to cross-examine the witnesses, or be- 
cause of the failure of the witnesses to answer ma- 
terial questions upon cross-examination has been 
fully disenssed elsewhere.*? The suppression of dep- 
ositions is not the remedy in equity and bankruptey 
in the federal courts for refusal of a witness to an- 
swer or produce material evidence, but the remedy 
is an enforced order of the proper court that the 
witness answer or produce the evidence.*8 And 
where there is no appearance from the answers of 
a witness testifying by deposition that he is trying 
to evade answering the questions, the remedy of the 
party believing that the answers are not full 
enough is to procure a postponement of the case to 
enable him to procure a further deposition.®? 

[§ 325] 2. Motion to Suppress—a. In General. 
The mode of suppressing a deposition is by motion? 
made in the mode prescribed by statute.? 


ae 


82. 
ie 31. 
Ala—Farmer 


y. Farmer, 


Clary v. Grimes, 12 Gill & J.| 


Til.—Metropolitan Nat. Bank 
Merchants’ Nat. Bank, 77 Il. A. 316 


86 | [aff 182 lll. 367, 55 NE 360, 74 AMSR 


rig 222, 5 S 434; Jordan v. Jordan, 17) | 180]. 


Ala. 466; Crosswhite v. Chattanooga | 


Brewing Co., 10 Ala. A. 425, 65 S 298. | 535. 


Ga—Louisville R. 
84 Ga. 519, 11 SE 891. 


Co. v. Chaffin, 


yet ——Haish v. Dreyfus, 111 DL A! 
Poorman, 43 1na.| 


Ind.—Flowers v. 
A. 528, 87 NE 1107. 

N. Y—Rust v. Ehler, 41 N. Y, 488; 
Bowen v. Havana Electric R. Co. 
146 App. Div. 672, 131 NYS 536; 
Creamer v. Jackson, 4 4 AbbPr 413. 


Oki,—Eldridge vy. Compton, 119 P)} Texas, etc., 


1120. 

S C—Des Champs vy. Atlantic 
Coast Line R. Co, 84 8. C. 358, 66 
SE 414. 


Vt.—Partridge v. 
108, 34 AmD 664 


W. Va. 79, 34 SE 
i aj] Buie 
Stocker, 26 Mis 


Ind.—Harvey v. Osborn, 55 Ind. 

Mich.—Blair v. Warris, 75 Mich. 
167, 42 NW 799. 

N. D.—Patrick v.. Nurnberg, 21 

. D. 377, 131 NW 254, 256. 

Okil.—Scott v. Vulcan Iron Works 
Co., 31 Oki. 334, 122 P 186; Eldridge v. 
Compton, 119 P 1120. 

Tex.— Hartford F. Ins. Co. ae Bee- 
ton, 103 Tex. 236, 125 SW 883; Senter 
vy. Teague, (Civ. A.) 164 sw 1045; 

. Co. vy. Mosley, (Civ. 
A.) 124 SW 435. 


Ww. Yagi ee as y. Snodgrass, 47 
(1) Where a 


deposition is in all other respects 
properly taken and certified, the fact 


Alta—Decraen v. Vaneanneyt, 6 | that the certificate omits to certify 


Alta. L, 284. 


| that the deposition was reduced to 


[a] Bule applied —(1) The failure| writing by some proper person and 


of the officer before whom a deposi- 


failed to name such person as ex- 


tion was taken to seal his certificate | pressly required by the statute will 


on the envelope inclosing such deposi- 
tion for return that he personaily | 
deposited it in the mail for transmis- | 
sion, as required by the statute does 
not require a suppression of the dep- 
osition, as the officer’s signature to 
such certificate may be verified by 
his sealed certificate to the deposition 
after opening. Hartford F. Ins. Co. v. 
Becton, (Tex. Civ. A.) 124 SW 474 
[writ of error den 125 SW 882]. (2) 


not be valid ground of motion to sup- 
press the deposition in the absence of 
some showing of prejudice in support 
of the motion. a ge etc., Co. Vv. 

Nurnberg, 21 N. 416, 121 NW 256; 
Patrick v. Pk anim 21.N: D. 377, 
131 NW 254. (2) The fact ‘that the 
certificate to a deposition shows it 
to have been taken at the “city,” in- 
stead of at the “town,” of A, as speci- 
fied in the notice of such ‘taking, is 


A deposition cannot be quashed mere-' no cause for suppressing the dep- 


ly because the certificate was signed 


by the officer before whom the same | 535. 


was taken, without anywhere stat- 
ing his official title. Texas, ete., R. 


osition. Harvey v. Osborn, 55 Ind 
(2) That depositions were taken 
between 8 A.M. and 6 P.M., instead of 
9 A.M. and 4 P.ML, as stipulated in 


Co. v. Mosley, (Tex. Civ. A.) 124 SW | agreement, is a technical irregularity 


485. 


only and not ground for suppression 


{b] Warrative form—aA deposition of the depositions: Scott vy. Vulcan 


will not be suppressed because given | 


in narrative form instead of the form 
of guestion and answer. a 
y. St. Louis Transit Co., 124 Mo. 
157, 101 SW 675; Sherman Mach., eis 
Works vy. Cole Mfg. Co., 51 Okl. 352, 
151 P 1181. 
85. U. 8—Grant Bros. Constr. Co, 
v. ry ¥ 
58 I 176. 
itCoccnwttte v. 
ane Co., 10 Ala. A. 425, 65 8 


Ariz.—Southern Pac. Co. y. Wilson, 
10 Ariz. 162, 5 P 401. 


cri Works Co., 21 Okl. 334, 122 P 


- Kansas City R. Co. 
Stoner, 51 Fed. 649. 2 CCA 437; Ciark 
YP nillips, 65 Mise. 166, 119 NYS 

[a] Rule applied —Where a party 
Was represented by attorney at the 


ete., 


“232 DU. 8: 641, 24 8Ct 452,|\taking of the testimony of the ad- 


yerse party for use on the trial of 


Chattanooga | pending actions, and had the benefit 


of a complete cross-examination, and 
the benefit of a physical examina- 
tion desired, the deposition will not, 
after the death of the adverse party, 


16 | 


SSD, sss essen 


be suppressed merely because of de- 
fects in the affidavit used to obtain 
the order for the deposition and in 
the order itself. Clark v. Phillips, 65 
Mise. 166, 119 NYS 360. 

87. Jordan v. Jordan, 17 Ala. 466. 

88. Indianapolis, etc. R. Co. v. An- 
thony, 43 Ind. 183. 

89. Covey vy. Campbell, 52 Ind, 157; 
Pittsburgh, ete, R. Co. v. Theobald, 
51 Ind. 246: Deeauville Auto Co. v. 
Metropolitan Bank, 124 App. Div. 478, 
108 NYS 1027. 


90. Schynior v. Russell, 83 Tex. 
83, 18 434, 
91. Bowen vy. Havana Electric R. 


Co., 146 App. Div. eas 131 NYS 536. 
92, Redmond Quincy, ete, R. 
Co., 225 Mo. 721, 136 Sw 159. 
93. Jones v. Nix, (Tex. Ciy. A.) 
174 SW 685. 
Pe tg Jackson y. Hughes, 1 OntWN 


95. Chicago, ete. R. Co. v. Jack- 
oo98. Bavitable Miz. Co. v. Howard, 
le ui e is v. Ho 

(Ala.) 41 S 628. 

97. See supra §§ 221-224. 

88. Scherer v. Everest, 168 Fed. 
$22, 94 CCA 346 

99. Western Union Tel. Co. -v. 
Douglass, (Tex. Civ. A.) 124 SW 483. 

_ Ala.—Mobile Electric Lighting 
Co. Rust, 131 Ala. 484,31 S 436. 

Til. Williams v. Press Pub. Co., 
126 tee A. 109. 

Mich.—Matson vy. Melchor, 42 Mich. 
417, 4 NW 200. 

Miss. —Pearce v. Tharpe, 79 S 69. 

N. shares = a3 v. Schall, 61 N. Y. 
564 [aff 35 N. Y. Super. 67]; Becker 
y. Winne, 7 Hun 458; Reynolds v. 
Reynolds, 20 Misc. 254,45 NYS 338. 

OkL—Okl2homa Hay, ete., Co. 
Randail, 168 P 1012. 

Tex.—Houston, etc., R. Co. v. Lacy, 
(Civ. A.) 153 SW 414; Texas, ete. R. 
Co. v. Sandy, (Civ. AL) 140 SW 498; 
Western Union Tel. Co. v. Douglass, 
(Civ. A.) 124 SW 488; Hartford F. 


v- 


Ins. Co. v. Becton, (Civ. A.) 124 SW 
474; McFarlane v. pacwell. 16 Tex. 
Civ, A. 246, 43 SW 3 


Utah.—Groot v. Bion Short Line 


| R. Co., 34 Utah 152. 96 P 1019. 


Wyo—Carr vy. 1 Wyo. 


157. 

2. St. Louis, etc., R. Co. v. Morse, 
38 Kan. 271, 16 P 452. 

[a] An oral motion will not be en- 
tertained where the statute requires 
exceptions to depositions to be in 


Wright, 


se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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regularity or defect must be specifically stated,’ and 
also the fact that injury or prejudice resulted there- 
from.* The court may, however, under certain cir- 
cumstances suppress a deposition of its own motion, 
as where there has been a grave departure from and 
inexcusable disregard of the prescribed practice for 
taking depositions.’ A motion to suppress the whole 
of a deposition on the ground that some of the in- 
terrogatories and parts of the deposition are im- 
proper is properly denied if any part of the depo- 
sition is competent.° So one motion to suppress sev- 
eral depositions is well overruled if either is good." 
It seems that the question whether a party should 
be deprived of the benefit of the testimony of a wit- 
ness for the reason that the adverse party has lost 
the opportunity of a full cross-examination should 
be determined upon the trial, rather than upon mo- 
tion, where the facts necessary to present the ques- 
tion appear in the deposition as certified to, but 
where the question depends upon facts not appear- 
ing upon the face of the deposition or certificate, 
but which must be established by evidence aliunde, 
a motion to suppress the deposition would be 
proper.® 

In chancery, it is the usual practice to file a mo- 
tion to suppress depositions for some defect or omis- 
sion apparent on the face of the depositions, extrin- 
sic of their substance, but not to move to exclude 
them for irrelevancy, or on account of the matter 
deposed to,® 

{§ 326] b. Time of Making. A discussion of 
the proper time for making the motion to suppress 
is to be found elsewhere in this article.° 

[§ 327] c. Notice of Motion. Notice of a mo- 
tion to suppress must be given,’+ in accordance with 
the prevailing practice in regard to motions.” 

[§ 328] 3. Hearing and Determination—a. In 
General. The regularity of the order for the depo- 
sitions and the competency of the witnesses will be 
considered upon a motion to suppress, if the party 
moving to suppress has not waived the objection. 
Where the law does not prescribe that the motion 
to suppress shall be acted on before the trial begins, 


writing. St. Louis, ete., R. Co. v. 
Morse, 38 Kan. 271, 16 P 452, 
3. Hunt y. Bailey, 4 Ind, 630; 
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Eq. 311; Decauville Auto. Co, v. Mét- 
ropolitan Bank, 124 App. Div. 478, 108 
NYS 1027; Walton v. Apjohn, 5 Ont.65, 
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but that notice of it be given before, when notice is 
thus given the court may act on it either before 
the trial commences or after, in its diseretion.* But 
in some jurisdictions a motion to suppress the depos 
sition should be made and passed upon before the 
cause is called for trial” The usual rule seems 
to be that, where the motion is based on irregularity 
or matters not affecting the admissibility of the tes- 
timony,!® it should be determined before the hear- 
ing or trial to afford an opportunity to retake them; 
but where the motion ig based on the irrelevancy, 
immateriality, or incompetency of the testimony, 
or like grounds, the court may hold the matter un- 
der advisement until the trial.7 When suppression 
of but part of a deposition is sought, the court 
should wait until the deposition is offered in evi- 
dence before passing on the objections... Where the 
motion raises a question of fact for determination 
by the court, such as the office and postmaster to 
whom it was delivered, it is proper to receive testi- 
mony outside of what is shown by the deposition 
itself or the indorsement on the envelope.\® An- 
swers of the witness contained in the deposition may 
be considered in determining the manner of taking 
the deposition.”” Likewise the depositions of those 
present at the taking of a deposition and the depo- 
sition of the deponent himself, taken subsequently, 
may be considered in determining whether the de- 
ponent’s first deposition was fairly taken. 

{[$ 329] b. The Order. The order of suppres- 
sion may be made by any judge having competent 
authority.22 Where there is more than one depo- 
sition of the same witness, the order must indicate 
the particular one suppressed.”4 

{[$ 330] ¢. Objections and Exceptions. The de- 
termination must be excepted to at the time,’* and 
the ruling must be assigned as ground for a new 
trial;*° it is not otherwise a good assignment of er- 
ror.2* If a deposition is improperly suppressed, the 
party waives the error by introducing another depo- 
sition of the same witness testifying to the- same 
facts.*7 ' 

[§ 331] d. Review. The suppression of depo- 


280, 96 NW 196. 
19. St. Louis, etce., R. Co, v. Har- 
key, 29 Tex. Civ, A. 523, 88 BW 506. 


Neosho Valley Inv. Co. v. Hannum, 63 
Kan. 621, 66 P 631; Oklahoma Hay, 
etc., Co. v. Randall, (Okl.) 168 P 
1012; Carr v. Wright, 1 Wyo. 157. 

{aj All us raised—The 
motion must be directed to all the 
exceptions, which must be raised and 
argued at the same time. Carr y. 
Wright, 1 Wyo. 157. 

4. Cameron vy. Clarke, 11 Ala. 259; 
Little v. Brock, 91 S. G, 549, 75 SE 


176. 

5. White v. Southern R. Co, 123 
Ga. 353, 51 SE 411. 

6 Commercial Bank vy. Union 


Bank, 11 N. Y. 203 {aff 19 Barb. 291]. 
7. Bartee v. James, Ala. 34; 
PPL gd v. De Graffenreid, 27 Ala, 


8. Hewlett v. Wood, 67 N. Y. 394. 
9. Vaugine v. Taylor, 18 Ark. 65. 
10. See infra § 38 


1. 

11. Chadwick v. Chadwick, 59 
Mich. 87, 26 NW 288; Marshall, etc. 
i. Co. v. Petty, (Tex. Civ. A.) 145 
SW 1195. 

See Motions [28 Cyc 8]. 

13. Eslava v. Mazange, 3 F. Cas. 
No. 4,527, 1 Woods 623. 

14. Coleman y. Colgate, 69 Tex. 
88, 6 SW 553; Southern Pac. R. Co. 
v.. Royal, (Tex. Civ. A.) 23 SW 316; 
Kean v. Zundelowitz, 9 Tex. Civ. A. 
350, 29 SW 930. 

15. Simpson Fruit Co. v. Atchiso 
etc., R. Co., 161 Til. A. 406. ° 

16. Williams vy. Vreeland, 30 N. J. 
Ea. 576; Wood v. Chetwood, 27 N. J. 


ey 


{a] Bule applied —(1) Where sup- 
pression is sought because the dep- 
ositions were irregularly or imper- 
fectly taken, or were taken in viola- 
tion of the privileges of either of the 
parties. Williams v. Vreeland, 20 
N. J. Eq. 576; Wood v, Chetwood, 27 
N. J. Eq. 311. (2) Where the tes- 
timony was elicited by leading ques- 


tions. Wood v. Chetwood, 27 N. J. 
Eq 311, 

17. Swift v. Castle,’ 23 Ill, 209; 
Taylor v. Elliott, 52 Ind. 588; 
Nichol v. McCalister, 52 Ind. 586; 
Stull v. Stull, 1 Nebr. Soe? 380, 
96 NW 196; Williams v. Vreeland, 20 


N. J. Eq. 576; Wood v. Chetwood, 27 
N. J. Eq. 311; Williamson vy. More, 1 
Barb. (N. Y.) 229. 

{a] Bule lied.—(1) Where the 
motion is made on the ground that 
deponent refused to answer certain 
interrogatories, the deposition should 
be read upon the trial, and the ad- 
missibility of the unanswered ques- 
tions then decided. Palmer v. Great 
Western Ins. Co., 47 N. Y. Super, 455. 
(2) Where evidence may be intro- 
duced on the trial which will make 
the answers to certain interroga- 
tories in 2 deposition material, it is 
proper that a motion to suppress 
should not be decided until on the 
trial the court is informed whether 
‘or not such evidence will be offered. 
Baltimore, ete., R. Co. v. McWhinney, 


36 Ind. 436. : 
18. Stull v. Stull, 1 Nebr. (Unoff.) 


20, Patrick v. Nurnberg, 21 N. D. 
377, 181 NW 254. 


isp In re Friedman, (Cal.) 172 P 
22. [a] Wiustration.—A justice 
of a district court in the city of 


New York has jurisdiction to sup- 
ress a deposition taken under an 
rregular commission. Denny Vv. 
Horton, J1 Daly (N. Y.) 358, 3 NY 
CivProe 255. 

23. Hays v. Hynds, 28 Ind. 641 
(holding that otherwise neither may 
be excluded under it). 

24, Houston v. Bruner, 59 Ind. 25; 
Hawkins v. McNamara, 1 Heisk. 
(Tenn.) 352. 

[a] Bule applied —The action of 
the clerk in rejecting depositions 
taken by a justice of the peace is con- 
clusive unless excepted to and ap- 
pealed from. Hawkins v. McNamara, 
1 Heisk. (Tenn.) 352. 

25. Hatton v. Jones, 78 Ind. 466; 

Patterson v. Lord, 47 Ind. 203; Mer- 
cer vy. Patterson, 41 Ind. 440; Jeffer- 
say” etc., R. Co. y. Riley, 39 Ind, 
568, 
26. Hatton v. Jones, 73 Ind. 466. 
But see Houston vy. Bruner, 59 Ind. 
25, 26 (where the court said: “The 
appellant, if he desired to present the 
auestion here, should have excepted 
to the suppression of the deposition, 
and assigned the ruling in this court 
as error’). 

27. Sanders v. Johnson, 6 Blackf. 
(Ind.) 50, 36 AmD 564, 
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sitions is a matter which is, in many instances, in- 
trusted to the discretion of the trial court, and the 
rulings of that tribunal will not be disturbed, un- 
less it is made to appear that this discretion has 
been abused, or substantial rights have been preju- 
diced.2® Where, in chancery, an order is made al- 
lowing a deposition to be taken provisionally, the 
right to suppress it being reserved, the action of the 
chancellor in suppressing it cannot be reviewed.”? 
The refusal to suppress is immaterial where the dep- 
osition was not offered in evidence.2° Nor can a 
party complain of the suppression of a deposition 


33. 
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32. Curry v. Allen, 60 Iowa 387,, 
14 NW 733. 


Gardner vy. Girtin, 
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osition has been suppressed it cannot be used in any 
subsequent trial.2° But a deposition, although sup- 
pressed, may be used by the adverse party to con- 
tradict any sworn statement that the witness may 
make in the cause during its progress.*® 

[§ 333] F. Retaking or Reéxamination—1l. In 
General. Although a commission has been executed, 
or a deposition has been taken and completed, a 
party on good cause shown may be permitted to re- 
examine the witness, procure additional testimony, 
or take the depositions anew.*7 The court may ex- 
clude a second deposition of the same witness if the 
first contains a full and complete examination of all 
the matters in controversy, and there is no yalid 
objection to it. When a deposition has been de- 
fectively taken, and is liable to be suppressed, 
it is proper to proceed to have it retaken, without 
waiting to see whether the objection will be 
waived.” It is no objection to reading a depo- 
sition taken abroad, that the witnesses have previ- 
ously been examined and cross-examined under a 
commission in the United States.4? 

[§ 334] 2. Grounds. A deposition may be al- 
lowed to be retaken or the witnesses may be re- 
out the special leave of the court, and 


leave is not granted unless it be 


69 Ill. shewn that the examination is nec- 


which contained nothing which would benefit him,*+ 
or where the witness personally testified to the 
facts stated in his deposition.*? Neither will a judg- 
ment be reversed because the court erroneously sup- 
pressed a deposition, where the party taking it did 
not ask a continuance to retake it or to obtain the 
attendance of the witnesses.** And where one has 
sufficient time after the suppression of a deposition 
to take another before the trial, he cannot complain 
on the ground of surprise or inability to obtain the 
testimony contained therein.** 
[§ 332] 4. Effect of Suppression. After a dep- 
28. U.S.—Allen v. Blunt, 1 F. Cas. 
No, 213, 2 Woodb. & M, 121. 
Ala.—Hall v. Terminal, etc., Co., 
173 Ala. 398, 56 S 2385; Hicks v. Law- 
son, 39 Ala. 90 
lowa.—McClure v, Great Western 
ek Agssoc., 141 lowa 350, 118 NW 
Dds sy 
N. D.—O’Leary v. Schoenfeld, 30 
N. D. 874, 152 NW 679. 
Pa.—Anderson v. Long, 56 Pa. 
Super. 183. 
Philippine.—Panaguiton v. Wat- 
kins, 5 Philippine 
S. C.—Little v. Brock, 91 8S. C, 549, 
75 SE 176; Gibson v. Atlantic Coast 
Line R. Co., 88 8. €. 260, 70 SE 
030. 
Tex.—Missouri, etc, R. .Co. Vv. 
Davis, 53 Tex. Civ. A. 547, 116 SW 
428; Galveston, etc., R. Co. v, Baum- 
eree, 81 Tex. Civ, A, 253, 72 BW 
[a] Application of rule—(1) A 
court does not abuse its discretion by 
refusing to suppress a deposition be- 
cause of the failure of the witness 
to answer a material cross-interroga- 
tory. Rotge v. Simmler, (Tex. Civ. 
A.) 176 SW 614; Missouri, ete., R. Co. 
v. Davis, 538 Tex, Civ. A. 547, 116 SW 
423. (2) The discretion of the court 
of common pleas in overruling objec- 
tions to a deposition taken under a 
commission will not be reviewed 
where the deposition shows that the 
witness fully intended to comply 
with the requirements of the law, and 
that the substance of the rule of 
court had been observed in the tak- 
ing of his testimony. Anderson v. 
Long, 56 Pa. Super, 183. (8) Where 
the deposition of a witness showed no 
desire to conceal anything, but that 
his failure fully to answer a question 
as to whether any one had talked to 
him concerning his testimony was un- 
intentional, and his testimony was 
corroborated by other witnesses, the 
refusal of the trial judge to suppress 
the deposition for failure to answer 
such question was not an abuse of 
discretion. Galveston, ete, R, Co, v. 
Baumgarten, 31. Tex. Civ, A, 258, 72 
SW 78, (4) Whether depositions 
should be suppressed because taken 
without special order is discretionary 
with the trial judge. Hall v. Ter- 


inal ete., Co,, 173 Ala, 398, 56 8 
>. 
29. Wall v. Pegram) 85 Ala. 522, 6 


8 209, 6 8S 612. 
20. Buffington v. Cook, 39 Ala, 


31. Cowen v. Wartherly Hardware 
Co.,, 95 Ala, 824, 11 8 195. 


A. 

422 [aff 169 Ill. 40, 48 NE 307]. 

34, Carpenter v. Modern Woodmen 
of Antonie, 160 lowa 602, 142 NW 

35. Wright v. Midland Valley R. 
Co., 111 Ark, 196, 163 SW 1151° (so 
held after death of witness); Gross 
v. Coffey, 111 Ala. 468, 20 S 428; 
House v, Camp, 32 Ala. 541; Moore 
vy. McCullough, 6 Mo. 444, 

36. King v. Boles, 4 Ky. Op. 147. 

37. U. $—Audiffren, ete, Mach. 
Co. v, General Hlectric Co., 245 Fed. 
783; Pennsylvania Sugar Refining Co. 
v. American Sugar Refining Co., 171 
Fed, 579, 
nea mite te v. Rowland, 11 Ala. 


Colo,—Gibbs v. Gibbs, 6 Colo. A, 
368, 40 P 781, 

Ga.—Heard v. McKee, 26 Ga. 332; 
Parker v. Chambers, 24 Ga, 518; Da- 
vis v. Moody, 12 Ga. 188. 

Ill.—Beach y. Schmultz, 20 Tll. 185; 
Hughes v. Humphreys, 102 Jil A. 
194; Zink v. Wells, 72 Ill. A. 605. 

Ind,—Davis v. Davis, 119 Ind. 511, 
21 NE 1112; Addleman v. Swartz, 22 
Ind, 249. 

Ky,—Todd v, Wickliffe, 12 B. Mon. 
Ag Waller v. Johnson, 4 Ky. Op, 


v. Barnum, 42 Md 
251; Matthews v. Dare, 20 Md, 248. 

: Nebr,—Peycke v. Shinn, 68 Nebr: 
343, 94 NW 135. 

N. Y.—Fassin v. Hubbard, 55 N, Y. 
465; Commercial Bank v, Union 
Bank, 11 N, Y. 203 {aff 19 Barb. 391]; 
Weeks. v. Sawyer, 173 App. Div. 961 
mem, 158 NYS 1054 mem; Vincent v. 
Conklin, 1 BE. D. Smith 203; Beach v. 
Fulton Bank, 3 Wend. 574; Halloek 
v. Smith, 4 Johns, Ch. 649. 

Tenn.—MeNew vy. BOgers, 1 Tenn. 
Cas.'17, Thomps. Cas, 32, 

Tex,—Wallace v. Byers, 14 Tex. 
Civ, A. 574, 38 SW 228, 

Va.—Carter v. Edmonds, 80 Va. 58. 

W, Va.—McKell v. Collins Colliery 
Co., 46 W. Va, 625, 33 SE 765; Vance 
v, Snyder, 6 W. Va. 24, 

Ont.—-Covert v. Upper Canada 
Bank, 1 Grant Ch. (U. C.) 566; Hawes 
v. Beatty, 12 OntWR 699, 

[a] It is a very unusual t to 
grant a second commission, and it 
ought never to be allowed except 
upon substantial grounds. Crowther 
y. Nelson, 7 T, L. BR. 653, 

[b] Bulle Umited.—(1) “As to the 
re-examination of the same witness- 
es, that is not permitted at all with- 


Md.—Barnum 


essary for the purposes of justice 
in the particular case, and unattend- 
ed with circumstances which would 
render the precedent dangerous to the 
general administration of justice.” 
Patterson v. Scott, 1 Grant Ch. (U.C.) 
582, 583. (2) But where “the object 
of the re-examination is not to vary 
the evidence already given, but to 
prove a collateral fact, necessary to 
render that evidence admissible, .and 
not the slightest danger exists of 
any malpractice or of the introduc- 
tion of any evidence that is not 
true,’ the reéxamination will be per- 


mitted. Covert vy. Bank of Upper 
Bey gerd L“Grant<Ch, (U. ‘Cy 86s, 
ov . 

{c] Pailure to make out case.— 


A master may refuse to open a case, 
after the evidence is closed, to allow 
taking further depositions on the 
ground that the applicant had not 
made such a case as entitled him to 
a new trial at law. Waddell v. 
Smyth, 3 Ch. Chamb. (U. C.) 412. 

{[d] Master of a vessel.—lUnder 
special circumstances the master of 
a vessel who has been examined in 
preparatorio may be reéxamined at 
the instance of the claimant on one 
of the atending interrogatories, on 
condition that he shall at the same 
time be examined on special interrog- 
atories framed by the court, although 
all the testimony has been filed and 
an order for the openin of the 
proofs has been made. The Peter- 
hoff, 19 L, Cas. No, 11,022, Blatchf, 
Prize Cas. 345, 19 Fed, Cas. No. 
11,024, Blatchf. Prize Cas. 463 [rev 
on other grounds 5 Wall. 28, 18 L. 
ed, pbAI- et z 

e oe edged o use former dep- 
cual Ad he witness is not excused 
from testifying because the parties 
have agreed to use a deposition made 
by him in a former suit. Ex p. Priest, 
76 Mo. 229, 

[f{] Under the Maryland statute a 
complainant oy f under his commis- 
sion in chief take testimony against 
defaulting as well as other defend- 
ants, and such a commission dis- 
penses with an ex parte commission 
against defendants in default. Hig- 
gins v. Horwitz, 9 Gill (Md.) 341. 


38. Scott v. Bullion Min. Co., 
Nev. 81, 
39, Boone v. Miller, 73 Tex. 557, 


11 SW 551. 
40. Winthrop v. Union Ins. Co., 30 
F. Cas. No, 17,901, 2 Wash. C. C, 7. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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examined in the following cases:» Where irregulari- 
ties in procuring it to be taken or in the taking or 
returning of it are shown;*! where an outstanding 
commission has not been executed;4? where through 
inadvertence the witness has not been examined as 
to a material fact,** or exhaustively examined ;** to 
permit further testimony to explain or correct that 
already given,*® although after hearing and decision 
‘a further examination for the purpose of allowing 
a witness to explain or correct his testimony will 
not be permitted, unless perhaps under very special 
So too this may be done in’ order 
to procure testimony as to the credit of other wit- 
nesses whose depositions have been published ;*7 
where injustice is likely to arise from the manner 
of issuing or executing a commission ;** where there 


eireumstances.4® 


has been unfair or. overreaching 


prejudice of the adverse party;*® where the deposi- 
tion has been suppressed as scandalous,°° or because 
taken on leading interrogatories ;°1 where the plead- 
ings have been amended so as to‘ change the is-_ 
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conduct to the 


[§ 335] 
eral. 


41. U. S.—In re..Thomas, 35 Fed.|]a commission for fuller execution 


Cal.—Peo. v. Lundquist, 84 Cal, 23, 
24 P 158. 

Ga,—Davis v. Moody, 13 Ga. 188. 

Ill.—Zink v. Wells, 72 Ill. A. 605. 

Ky.—Allison v. Allison, 7 Dana 


N. J.—Brown v. Bulkley, 14 N. J. 
Eq. 294: 
N. Y.—Ruckert v. Bursley, 51 App. 
Div. 877, 64 NYS 622; Crossett v. 
Carleton, 49 App. Div. 367, 63 NYS 
eee Kingston v. Tappen, 1 Johns. Ch. 


Tenn.—McNew v. Rogers, 1 Tenn. 
Cas..17, Thomps. Cas. 32. 

Tex.—Boone v. Miller, 73 Tex. 557, 
11 SW 551; Wallace v. Byers, 14 Tex. 
Civ. A. 574, 38 SW 228. 
ye Va.—Vance v. Snyder, 6 W. Va. 

Eng.—Boelen v. Melladew, 10 C. B. 
898, 70 ECL 898, 138 Reprint 355; 
Darling v. Staniford, Dick. 358, 21 Re- 
print 308; Griells v. Gansell, 2 P. 
Wms. 646, 24 Reprint 899. But see 
Gasson v. Wordsworth, Ambl. 108, 27 
Reprint 70, 2 Ves. 325, 336, 281 Reprint 
209, 217 (where, a commission to a 
foreign country having been returned 
improperly executed, the court re- 
fused to send another). t 

[a] Rule applied.—(1) As where 
the deposition was taken without no- 
tice (Vance v. Snyder, 6 W. Va. 24), 
(2) or by an unauthorized person 
(Wallace v. Byers, 14 Tex. Civ. A. 
574, 38 SW 228), (3) the witness was 
influenced or led by dictation (Alli- 
son v. Allison, 7 Dana (Ky.) 90), (4) 
the testimony was not correctly 
taken down by the officer (Kingston 
v. Tappen, 1 Johns. Ch. (N. Y.) 368; 
Darling v. Staniford, Dick. 358, 21 
Reprint 308; Griells v. Gansell, 2 P. 
Wms. 646, 24 Reprint 899), (5) the 
right to cross-examine has been de- 
nied (Zink v. Wells, 72 Ill. A, 605), 
(6) or cross-interrogatories have not 
been answered (Davis v. Moody, 13 
Ga. 188; Ruckert v. Bursley, 51 
App. Div. 377, 64 NYS 622), (7) the 
commissioner has failed to qualify 
by oath (Boelen y. Melladew, 10 
Cc. B. 898, 70 ECL 898, 138 Reprint 
355), (8) or where his certificate is 
is paerictent (In re Thomas, 35 Fed. 


822). 
ag Copeland v. Mears, 10 Miss. 
43. Smith y. Star Co., 132 App. 


Div. 916 mem, 116 NYS 730; Carter 
v. Edmonds, 80 Va. 58. 

44 Pennsylvania. Sugar. Refining 
Co. v. American Sugar Refining Co., 
171 Fed. 579; August v. Fourth Nat. 
Bank, 9 NYS 270; Fisher v. Dale, 17 
Johns. (N. Y.) 343; Nichol v. Colum- 
bian Ins. Co., 1 Cai. (N. Y.) 345. But 
compare Pratt v. Mosetter, 9 NYCiv 
Proc 351 (holding that it was_ not 


error to deny a motion to send back | 


where all the material questions had 
been answered). 

[a] Bule applied.—(1) In an ac- 
tion for libel, where the answer justi- 
fied the charge, and upon defendant’s 
application with plaintiff's consent a 
commission was issued to a commis- 
sioner in another state, authorizing 
the examination of witnesses with- 


out» written interrogatories and the | 


examination was confined to the char- 


acter of plaintiff and his sons, rather | 


than to a statement of the facts set 
up in the answer by way of justifi- 
cation, a motion to return the com- 
mission for a further examination 
of the witnesses should have been 
granted. Smith v. Star Co. 132 
App, Div. 916 mem, 116 NYS 730. 
(2) ‘Where the jury disagreed, a new 
commission will issue on an affidavit 
that a reéxamination would probably 
remove some of the doubts which ex- 
isted at the trial. Parker v. Cham- 
bers, 24 Ga. 518; Fisher v. Dale, 17 
Johns. (N. Y.) 348. (3) A witness 
who was examined at a former trial 
may be examined de bene esse, where 
the applicant presents an affidavit 
that the previous testimony did not 
present all the facts within his 
knowledge material and relevant to 
the issue (August v. Fourth 
Bank, 9 NYS 270), (4) or the answers 
were not sufficiently full (Evanisch 
v. Gulf, etc. R. Co., 61 Tex. 24; 
Western Union Tel. Co. v, Douglass, 
(Tex. Civ. A.) 124 SW 488). 

45. Parker v. Chambers, 24 Ga. 
518; Nichol v. Columbia Ins. Co., 1 
Cai. (N.. Y.) 345; Rogers v..Manning, 
8 Ont. Pr. 2. : 

{a] Bule applied—wWhere a wit- 
ness in his deposition discloses a 
fact directed to another point which 
may be explained, by an interroga- 
tory to the one which it discloses, 
a second commission may issue to ex- 
amine as to that fact. Nichol _v. 
Hy seage Ins. .Co,;!:1, Cai. # (N. © Y.) 

46. Gray v. Murray, 4 Johns. Ch. 
EN. Vis) 412, 

{a] Beason for rule.—‘It would 
be extremely hazardous, except in a 
very special case, to allow of such 
amendments, after the testimony has 
been heard; and critically discussed 
in court, and the bearing and effect 
of every part of it. understood and 
judicially settled. It opens a door 
to fraud and perjury, by holding out, 
or encouraging, inducements to sup- 
ply insufficient evidence, or to with- 
draw or explain away that which 
has been oppressive.” Gray v. Mur- 
ray, 4 Johns. Ch. (N. Y.) 412, 414. 

47. Wood v. Mann, 30 F. Cas. No. 
17,953, 2 Sumn, 316. 

48. Wallace v. McElevy, 2 Grant 
(Pa.) 44; Machine Co. v. Shillow, 14 


Nat. ! 
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sue;°* where the deposition has been lost or de- 
stroyed ;°* or where there is reason to believe that it 
will not be executed.®* 
taken while he is incompetent may be retaken when 
his competency is restored.>® 
will not be opened to procure testimony which is 
not relevant or material to the issues in the case.5¢ 
Nor in the absence of any suggestion that the wit- 
ness has made a mistake, or that new evidence has 
been discovered, will the reéxamination of such wit- 
ness be allowed, 
may now swear more definitely than before,®? espe- 
cially where the only other witness who knew the 
facts to which the witness is sought to be reéxam- 
ined is dead.®® Where the suppression was because 
of unfair and overreaching conduct on the part of 
the party procuring it, leave to retake the depo- 
sition should not be granted.®? 
3. Application and Order °°—a. In Gen- 
In some jurisdictions leave of court is not 
necessary in order to reéxamine a witness or retake 


The deposition of a witness 


But an examination 


merely on the expectation that he 


(Tenn. Ch. A.) 64 SW 319; Donald- 
son v. Winningham, 62 Wash. 212, 
113, P. 285. 

[a] Bule applied.—(1) A second 
commission to take depositions may 
issue when the first proves abortive 
and justice requires a reissue, be- 
cause the witness refused to sign a 
stenographer’s transcribed report of 
his testimony because of numerous 
errors therein. Donaldson y. Win- 
ningham, 62 Wash. 212, 113 P 285. 
(2) But where a witness refuses to 
Sign a deposition because it is in- 
accurate, but is willing to sign when 
the errors pointed out by him have 
been corrected, his deposition cannot 
be retaken on a new subpecena. In re 
Hafer, 65 Oh. St. 170, 61 NE 702. 
(3) The court may grant a rehearing 
and permit the retaking of sup- 
pressed depositions on a showing that 
there was an understanding with op- 
posing counsel that the depositions 
might be read, which prevents their 
retaking, and it appears that injus- 
tice may be done if a rehearing is 
not granted. Young y. Young,- (Tenn. 
Ch. A.) 64 SW 319. 

49. Pennsylvania Sugar Refining 
Co. v. American Sugar Refining Co., 
171 Fed. 579; Crossett v. Carleton, 
49 App. Div. 367, 63 NYS 409. 

[a] TIlustration.—Where the par- 
ty taking out the commission sup- 
plied the witness with a copy of the 
interrogatories and _ cross-interroga- 
tories. Graham v. Carleton, 56 Hun 
642 mem, 9 NYS 392. 
ae Brown v. Bulkley, 14 N. J. Eq. 

51. Brown v. Bulkley, 14 N. J. Eq. 


294. 

52. Vincent vy. Conklin, 1 E. D. 
Smith (N. Y.) 203. 

53. Lee v. Lee, 1 La. Ann. 318; 
Follett v. Murray, 17 Vt. 530. See 


infra § 340. 
Lee v. Lee, 1 La. Ann. 318. 


55. Haddix v. Haddix, 5 Litt. 
(Ky.) 201. 
56. Bullock, ete, Mfg. Co. v. 


Crocker-Wheeler -Co., 121 Fed. 200. 

[a] Bule applied.—An examina- 
tion will not be opened to require a 
party to an action to produce a 
written contract and be examined 
thereon merely for the purpose of 
showing his interest which is con- 
ceded. Bullock, etce., Mfg. Co. v. 
Crocker-Wheeler Co., 121 Fed. 200. 

57. Raney v. Weed, 1 Barb. (N. Y.) 
220 


58. Raney v. Weed, 1 Barb. (N. Y.) 
220. 
59. Crossett v. Carleton, 49 App. 
Div. 367, 63 NYS 409. 
Form of application see 
ac. Co., 153 


60. [a] 
California v. Southern 
14 SCt 1138, 38 L. ed. 


U. S. 239, 


02. F 
{b] Form of order see Hanover v. 


LancBar (Pa.) 58; Young v, Young,| Wheatley, 4 Beay. 78, 49 Reprint 267, 
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a deposition.*? In many jurisdictions, however, there 
must generally be a special application for and 
leave or order of court;*? but there is an exception 
to the general rule where there is a formal objec- 
tion made to the deposition as at first taken.** Ac- 
cording to some of the authorities where a deposi- 
tion is retaken without an order of court, its admis- 
sion or rejection is discretionary with the court,** 
And the admission of a deposition taken without 


leave is not ground for reversal where it did not. 


affect the decision of the case.*° On reference 
back to a master, where the order does not contain 
a direction to the contrary, or unless the reference 
back is for a purpose on which further evidence 
could not be material, he is entitled to receive fur- 
ther evidence.*® 

Waiver. Where witnesses are reéxamined with- 
out an order of the court first obtained, the matter 
is waived where the adverse party cross-examines 
the witnesses without objection.* 

[§ 336] b. Time of Application. The applica- 
tion must be made with due diligence and as soon as 


DEPOSITIONS i‘ 
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[§ 337] c. Requisites and Sufficiency of Appli- 
cation. An application for a second commission 
must show some good reason for its issue,®® and will 
be refused where no benefit would result to either 


arty."° 

{§ 338] 4. Procedure on Retaking. In retak- 
ing depositions the statutory requirements respect- 
ing the original taking must be strictly observed." 
And a party has no right to retake a deposition for 
any cause, without refiling the original or filing ad- 
ditional interrogatories,‘? and giving the opposite 
party the required notice.** The court, may, however, 
within its discretion, order the evidence to be re- 
taken on the same interrogatories.** It is the right 
of the adverse party to interrogate the witness, not 
only upon such matters as are covered by the direct 
interrogatories upon which the second deposition is 
taken, but also upon all matters in reference to 
which he has testified by a former deposition.?® 

[§ 339] 5. Right to Use Original Deposition. 
The taking of the deposition of a witness a second 
time will not necessarily preclude the introduction 


the necessity of retaking the deposition or reéxam- 
ining the witness is apparent.*® 


61. Beach v. Schmultz, 20 Ill. 185; | before examined on the same subject 
Peycke v. Shinn, 63 Nebr. 343, 94 NW | matter. Forbes v. Forbes, 9 Hare 
135; Martin v. Kaffroth, 16 Serg. & R. | appendix Ixxvii, 41 Eng. Ch. lxxvii, 


of the deposition originally taken.*® 
1 tion taken when a witness was incompetent cannot 


(P2.) 120. | 
62. U. S—Thurber v. Cecil Nat. | 
Bank, 52 Fed. 513 [rev on other} 
grounds 59 Fed. 913, § CCA 365]; Gass | 
v. Stinson, 10 F. Cas. No. 5,261, 2] 
Sumn. 605; Phettiplace v. Sayles, 19 
F. Cas. No. il, 033, 4 Mason 312. 
Ala.—Bonner v. Young, 683 Ala. 35. 
Ind.— Woodruff v. Garner, 39 Ind 
246; Addleman v. Swartz, 22 Ind. 249; 
Kirby v. Cannon, 9 Ind. 371. But | 
compare Ramsey v. Flannagan, 33)! 
Ind. 365 (holding that the fact that 
a deposition. has beén suppressed 
does not render special leave of the 
court necessary to the taking of a 
| deposition of the same depon-| 
ent). | 
Ky.—Newman v. Kendall, 2 A. K | 
Marsh. 234. But compare Luckett v. | 
Buckman, 1 SW 391, 12 KyL 242 | 
(holding that the retaking of a depo-| 
sition in rebuttal, without leave, is; 
authorized by statute). 
Mich—Sawyer v. Sawyer, Walk | 


43. 

N. ¥.—Vincent v. Conklin, 1 E. D. 
Smith 203; Beach v. Fulton Bank, 3 | 
Wend. 573. | 

Pa.—McKinney v. Dows, 3 Watts | 
250. Compare Hoffman v. Kissinger, 
1 Watts & 8S. 277 (holding that it is 
not a valid objection to the reading 
of a deposition, taken in the county | 
where the cause is held, that the 
testimony of the same witness had 
been previously taken upon commis- 
sion in another state). 

Tex —Evanisch v. Gulf, etc., R. Co., | 
61 Tex. 24. 

Saag tae v. McJflton, 82 Va. 827, 
1 SE 13 

W. va. —MeKell v. Collins Colliery 
Co., 46 W. Va. 625, 33 SE 765; Vance 
2 fs gg iy SR As Heo © presence 

a ve : 
of comnsel to retake aves oe is} 
sufficient. Galveston, etc., R. Co.. v. 
we ppg 6 Tex, Civ. A. 160, 25 Sw 

{b] Under the chancery practice 


“after a witness has been once ex-/} 316). 


amined and his examination has been | 


| objection, 


68 Reprint 801. 

63. Fox v. Jones, 1 W. Va. 205, 91 
AmD 383. 

{a] Beason for the on.— 
| “A party who has taken a deposition 
| which is excepted to for any formal 
is not compelled to wait 
the action of the court on such ob- 
jection; by which (if the exception 
were sustained) he might not only be 


delayed, but even deprived entirely | 


of the testimony of the witness 
should he die pending the quegtion. 
He may, therefore, well assume, if 
he chooses, that the objection was 


| properly taken, and proceed at once 


to remove it by taking the deposition 
de novo.” Fox v. Jones, 1 W. Va. 
205, 217, 91 AmD 383, 

64. Hall v. Alabama Terminal, 


etc, Co., 173 Ala. 398, 56 S 235; Bogan | 


v. Hamilton, 90 Ala. 454, 8 S 186; 
Meyer v. Mitchell, 77 Ala. 312; 
Broadnax v. Sullivan, 29 Ala. 320: 
| ter v. Lumpkin, 4 Ala. 509; Lawson 
v. Zinn, 48 W. Va. 312. 37 SE 612; 
W. Va. 625, 33 SE 765. 

65. Hickey we Vourng, > PesIes. 

66. -Morley v. Matthews, 3 Can 
LJINS 21. 
ete., Co., 173 Ala. 398, 56 S 235. 

68. Wood v. Mann, 30 F. Cas. No. 
52 Md. 673; Tolson ¥. Tolsori; 4 Ma. 
| Ch.: 1195 Salmon v. Clagett, 3 Bland 
Johns. Ch. (N. Y.) 432; ge ey Hil- 
ton, 12 Leigh (39 va.) 1 
lication has passed, witnesses cannot 
be examined unless under very spe- 
| Lambert, 2 Johns. Ch. (N. Y.) 432), 
(2) as to impeach witnesses whose 
Mann, 30 F. Cas. No, 17,953, 2 Sumn. 

(3) After a cause has been set 


McDonald v. Jacobs, 77 Ala. 524; 
| Herbert v. Hanrick, 16 Ala. 581; Hes- 
McKell v. Collins Colliery Co., 46 
Marsh. (Ky.) 

67. Hall y. Alabama ‘Terminal, 
17,952, 2 Sumn. 316; Davis v. Hall, 
(Md.) 125; Hamersly v. Lambert, 2 

{a] Bule applied — (1) After pub- 
cial circumstances (Hamersly _ v. 
depositions have been taken (Wood v. 
for hearing, a new commission will 


closed, he cannot be re-examined to; not be permitted unless on special 
the same facts, unless by order of! order made on special circumstances 
the Court; but he may be re-examined|shown. Salmon v. Clagett, 3 Bland 
as to facts as to which he has not | (Md.) 125. (4) After the hearing of 
been examined, or tot'new matter!a cause and a decree settling the 
arising out of the testimony of other | merits of the controversy, a party 
witnesses.” Sawyer v. Sawyer, Walk. | cannot take new testimony as to mat- 
(Mich.) 4%, 51. | ter that was fairly in issue and de- 

fe] Mew witnesses—An order is | cided upon. Moore vy. Hilton, 12 
not irregular because not restricting | Leigh (39 Va.) 1. (5) It has been 
the reéxamination to witnesses not! held, however, that a party may be 


But a deposi- 


permitted to retake a deposition sup- 
posed to be irregularly taken after 
the other party has announced him- 
self ready for trial. Milton v. Row- 
land, 11 Ala. 732. 

69. Carlisle y. Rust, 1 Del. Ch. 72; 
Salmon v. Clagett, 3 Bland (Md.) 125. 
And see supra § 333. 

70. Beaudet v. Northern Shore R. 
Co., 15 Can. Super. 44. 

71. Gibbs v. Gibbs, 6 Colo. A. 368, 
40 P 781. 

72. Foster v. Smith, 2 Coldw. 
(Tenn.) 474, 88AmD 604; Stephen- 
ville First Nat. Bank v. Thomas, 
(Tex. Civ. A.) 118 SW 221, 223 [dist 
Boone v. Miller, 73 Tex. 557, 118 SW 
551, on the ound that “in the case 
cited, the position had not been 
suppressed, but the second commis- 
sion was issued, and the original 
direct and cross-interrogatories were 
used in retaking the deposition, in 
anticipation of a motion to suppress 
because of the defective certificate 
of the officer thereto, whilst in the 


|case at bar the second commission 


was taken out, and the original direct 
and cross-interrogatories, upon which 
the first deposition had been taken, 
detached and used in retaking the 
deposition of the witness, after the 


first deposition had been quashed, 


and in spite of the court’s ruling that 
said interrogatories, which were filed 
papers in-the case, and subject to 
the absolute control of the court, 
could not be withdrawn and used for 
that purpose; that if defendant de- 
sired to retake the deposition of the 
witness, he should propound new in- 
terrogatories, and serve notice on 
plaintiff, as in the first instance’’]. 
Compare Copeland v. Mears, 10 Miss. 
519 (holding that where depositions 
are not taken under a commission a 
new commission may issue without 
new interrogatories). 

73. Gibbs v. Gibbs, 6 Colo. A. 368, 
40 P 781; Matthews v. Dare, 20 Md. 
248; Foster v. Smith, 2 Coldw. 
(Tenn.) 474, 88 AmD 604; Stephen- 
ville First Nat. Bank v. Thomas, 
(Tex. Civ. A.) 118 SW 221: Wallace 
Seah TP 14 Tex. Civ. A. 574, 38 SW 


meet Barnum vy. Barnum, 42 Md. 
75. Evanisch v. Gulf, etc., R. Co., 
61 Tex. 24. 
76. Ky.—Deneal v. Allensworth, 2 
J. J. Marsh. 446. 
N. Y.— Becker v. Winne, 7 Hun 458. 
Pa.—Schoneman v. Fegley, 7 Pa. 


433. 
Ny gam oaks v. Ellis, 11 Heisk. — 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note ine? 


a! 


§§ 339-342] 


be read, where a second deposition was taken after 
restoration to competency, although it’ states that 
the facts stated in the first deposition are true."? 
[§ 340] G. Lost or Destroyed Depositions—1. In 
General. Where a deposition, which has been duly 
returned and filed,7® has been lost or destroyed, a 
properly identified or authenticated copy may be 
substituted and read as the original,’® or the con- 
tents may be proved as in the ease of other lost or 
Testimony as to the contents of 
a deposition which has been destroyed is properly 
excluded where the witnesses are not able to give 
A copy of a copy cannot 


destroyed papers.*° 


the substance thereof.®! 
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rahe 


complaint.®* 


[§ 341] 2. Preliminary Proof. 
the use of a copy under such circumstances the loss 
or destruction must be shown,®® and it must also 
appear that the proposed substitute is a true copy 
of the original,** 
must appear that a new deposition could not be 
procured;** but there is authority to the contrary.®® 
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be read.®?) A copy may be read where a party takes 
a deposition from the files and refuses to produce 
Where a party who has taken depositions, 
part of which have been lost, elects to go to trial 
without them, the adverse party has no ground of 


To authorize 


According to some decisions it 


XX. USE OF DEPOSITIONS AS EVIDENCE 


[§ 342] 


Tex.—Ballard v. Perry, 28 Tex. 347. 

Vt.—Downer v. Dana, 19 Vt. 338. 

But compare Straas v. Marine Ins. 
Co., 23 F. Cas. No. 13,518, 1 Cranch 
Cc. C. 343 (where a deposition had 
been read by plaintiff's counsel, and 
defendants offered to read a prior 
deposition of the same witness taken 
informally by plaintiff and filed, but 
which plaintiff had not offered to 
read in evidence; defendants waived 
all objections to its informality, but 
upon plaintiff's refusal to consent, 
the court refused to permit defendant 
to read it to the jury). 

[a] Bule applied.—(1) Where the 
witnesses refer to and afterward re- 
affirm the depositions. Strader v. 
Graham, 7 B. Mon. (Ky.) 633. 
(2) Where after a new plea was 
added, the new depositions were 
taken to explain and qualify the 
facts stated in the former depositions 
of the same witnesses and to sustain 
the new plea. Watson v. Brewster, 
1{ Pa. 384. 

77. Scales v. Desha, 16 Ala. 308. 

Change of status of witness see 
infra § 363. 

78. Gage v. Eddy, 167 Ill. 102, 47 
NE 200; Gilmore v. Butts, 61 Kan. 
315, 59 P 645; Carter v. Davis, 81 
Mo. 668; Crandall v. Greeves, 181 Mo. 
A. 235, 168 SW 264. Contra Low v. 
Peters, 36 Vt. 177, 179 (where the 
court said: “The fact that the depo- 
sition had not been filed and used 
does not preclude the proof as of- 
fered. The substance is, that the 
witness had really testified in the 
case,—testified before a magistrate 
authorized to take his deposition, 
upon due notice and appearance of 
the adverse party, and for the very 
purpose of having his testimony used 
in this case, and since had deceased. 
It was not necessary to file the depo- 
sition:till it was produced to be used 
on the trial, and before it could be 
so filed or used it was lost’). 

[a] Beason for rule.—‘“Until such 
return there is no legal deposition, 
such as is contemplated and required 
by the statute. Where there is no 
legal deposition, there can be no legal 
copy. In such a case, the original 
of such a paper, or document, is 
clearly not admissible in evidence, 
and for a still greater reason a copy 
thereof is not securable. The return 
of the deposition is as much one of 
the essential elements’ and require- 
ments of the statute, as any other 
provision authorizing and permitting 
the same to be read.” Carter v. Da- 
vis, 81. Mo. 668, 672. 

79. U. S—Stebbins v. Duncan, 108 
U. 82°32,.72 SCt 313)" 27 T1064.) 641; 
Burton v. Driggs, 20 Wall. 125, 22 L. 
ed. 299. 

Ga.—Central R. Co. v. Wolff, 74 
Ga. 664. 

Tll.—Gage v. Eddy, 167 Ill. 102, 47 
NE 200: Aulger v. Smith, 34 Tll. 534. 

Kan.—Gilmore v. Butts, 61 Kan. 
315. 59 P 645. f 

Mo.—Carter v. Davis, 81 Mo. 668; 
Donnell v. Byern, 80 Mo. 332; Finney 


¥\ - 


aie * 


A. Parties Entitled to Use. The rights 
of the parties as to the use of depositions is some- 
times regulated by statute or rule of court.®® In the 


v. St. Charles College, 13 Mo. 266. 

Tex.—Jury v. Shearman, 2 Tex. 
Unrep. Cas. 201. See Owensboro 
Wagon Co. v. San Antonio Tire, etc., 
Co., (Civ. A.) 199 SW 701 (holding 
that the allowance of the introduc- 
tion of a carbon copy of a deposition 
alleged to have been misplaced is a 
matter for the discretion of the 
court). 

Vt.—Low v. Peters, 36 Vt. 177. 

Compare Brabant v. Perne, 2 Ch. 
Rep. 36, 21 Reprint 609 (holding that 
where there had been several trials of 
a land case, in which certain witness- 
es had sworn contrary to their depo- 
sitions given thirty years before, the 
court would not order copies of such 
depositions to be recorded and exem- 
eon where the originals had been 
ost). 

80. Aulger vy. Smith, 34 Ill. 534; 
Crandall v. Greeves, 181 Mo. A. 235, 
168 SW 264. 

{a] Stenographer’s notes. — The 
court may supply the contents of 
lost records by observing the best 
evidence rule, and the notes of the 
stenographer who took the deposition 
of a witness, now dead, is the best 
evidence of the deposition which is 
lost. Crandall v. Greeves, 181 Mo. 
A. 285, 168 SW 264. 

Lost papers generally see Lost In- 
struments [25 Cye 1067]. 

81. W. M. Ritter Lumber Co. v. 


Montvale Lumber Co., 169 N. C. 80, 
85 SE 438. 
82. Bovard v. Wallace, 4 Serg. & 


R. (Pa.) 499. 

83. Polleys v. Ocean Ins. Co., 14 
Me. 141. 

84, Thompson v. Commercial 
Bank, 3 Coldw. (Tenn.) 46. 

85. Aulger v. Smith, 34 Ill. 534; 
eis s v. Lodge, 16 Serg. & R. (Pa.) 

[a] Search insufficient. — Mere 
proof that search was made for the 
original is insufficient. Pipher v. 
Lodge, 16 Serg. & R. (Pa.) 214. 

86. Gilmore v. Butts, 61 Kan. 315, 
59 P 645; Pipher v. Lodge, 1€ Serg. 
ary (Pa.) 214; Low v. Peters, 36 Vt. 

ais 

{a] Bule applied.—(i) A copy 
transcribed and attested by the wit- 
ness is sufficient. Gilmore v. Butts, 
61 Kan. 315, 59 P 645. (2) A pur- 
ported copy cannot be used where 
the witness cannot remember wheth- 
er he transcribed it from the original 
or from a copy. Pipher v. Lodge, 16 
Serge. & R. (Pa.) 214. 

87. Aulger v. Smith, 34 Til. 534; 
McCally v. Franklin, 2 Yeates (Pa.) 
340; Low v. Peters, 36 Vt. 177; Fol- 
lett v. Murray, 17 Vt. 530. 

[a] Witness dead.—A copy of a 
lost deposition is admissible only 
where the witness is dead so that 
his deposition cannot be retaken. Low 
v. Peters, 36 Vt. 177; Follett v. Mur- 
ray, 17 Vt. 530. Compare’ McCally v. 
Franklin, 2 Yeates (Pa.) 340 (holding 
that parol evidence of the contents 
of a lost deposition should be re- 


absence of such regulation the general rule is that 
where a valid and competent deposition has been 
taken and filed in the cause, either party is entitled 


if it appears that there was ample 
opportunity to take it before his 
death). 

88. Stebbins v. Duncan, 108 U. S. 
32, 2 SCt 3813, 27 L, ed. 641; Burton 
y., Driggs; 20° Wall’ ‘CU... S.)  125)"'22 
L. ed.’ 299; Gage v. Eddy, 167 Ill. 
102, 47 NE 200; Gilmore v. Butts, 61 
Kan. 315, 59 P 645. 

[a] Reason for contrary view.— 
“The deposition was one of the files 
in the case. The plaintiff was en- 
titled to the benefit of the contents 
of that document. Having been lost 
without his fault, he was not bound 
te supply its place by another and a 
different deposition, which might, or 
might not, be the same in effect with 
the prior one.” Burton v. Driggs, 
20 Wall (U. :S.) 125, 185, 22 LL. ed. 
299. 

89. 

[a] 
party may use the deposition, 
Leod v. Miller, 153 P 566. 

[b] In Texas (1) by statute when 
cross-interrogatories have been filed 
and answered, either party may use 
the deposition. San Antonio, ete., R. 
Co. v. Harrison, 72 Tex. 478, 10 SW 
556; King v. Russell, 40 Tex. 124; 
Refugio v. Byrne, 25 Tex. 193; Nor- 
vell v. Oury, 13 Tex. 31; Galveston, 
etc., R. Co. v. Young, (Tex. Civ. A.) 
148 SW 1113; Compagnie Des Metaux 
Unital v. Victoria Mfg. Co., (Tex. 
Civ. A.) 107 SW 651; Everett v. 
Kemp, (Tex. Civ. A.) 80 SW 5384; 
John P. King Mfg. Co. v. Solomon, 
(Tex. Civ. A.) 25 SW 449. (2) It 
makes no difference that the deposi- 
tion was taken to be used in rebuttal 
only. Compagnie Des Metaux Unital 
v. Victoria Mfg. Co., supra. (3) A 
party should not be permitted to in- 
troduce a deposition taken by the ad- 
verse party solely asa predicate for 
impeaching the witness; the witness 
is his witness, notwithstanding. the 
fact that his deposition has been 
taken by the opposite party to the 
suit. Compagnie Des Metaux Unital 
v. Victoria Mfg. Co., supra. (4) The 
rule that, when interrogatories are 
crossed, either party may use the 
deposition, and defendant cannot ob- 
ject to answers to his cross-interrog- 
atories, although detrimental to his 
interest, does not apply to incompe- 
tent evidence. Nashville First Nat. 
Bank v. Evens, (Tex. Civ. A.) 81 
Sw 541. (5) If cross-interrogatories 
have not been filed by the adverse 


See statutes and court rules. 
In Nevada, by statute, either 
Mc- 


-party, he cannot use them. Watson 


v. Miller, 82 Tex. 279, 17 SW 1053; 
San Antonio, ete., R. Co. v. Harrison, 
72 Tex. 478, 10 SW 556; Brandon v. 
McNelly, 43 Tex. 76; Refugio v. 
Byrne, 25 Tex. 193; Harris v. Leay- 
itt; 16. Tex. 340; Norvell v. Oury, 
supra. (6) The rule that a party 
not crossing interrogatories cannot 
use the depositions is not changed by 
the fact that the interrogatories were 
propounded to several witnesses, and 
that the depositions were taken and 
returned together, and the deposi- 


jected, although the witness is dead, tions of the other witnesses had been 
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to use it,®® the adverse party having the right to 
use it, although the party taking it refuses to in- 
The rule is espe- 
cially applicable when the deposition has been taken 
on interrogatories propounded by both parties,®? or 
where the witnesses were cross-examined upon the 


troduce it in his own behalf.®t 


read by the party taking the testi- 
mony. Brandon v. McNelly, supra. 
{c] Under the Vermont statute 
providing that a deposition taken in 
perpetuam ‘may be used ‘by the per- 
son at whose request it was taken, 
or by any person claiming under 
him’ . . defendants who are con- 
testing a claim of trespass on the 
ground of a license which the plain- 
tiff denies, are not claiming under 
the plaintiff within the meaning of 
the statute. As against others they 
would be claiming under the party 
taking the deposition; as against him 
they are claiming adversely.” Lee v. 
Wollensby, 86 Vt. 401, 406, 407, 85 A 


15. 

[d] By rule of court in some ju- 
risdictions a party may use deposi- 
tions taken by his adversary. Pol- 
leys vy. Ocean Ins, Co., 14 Me. 141; 
Radclyffe v. Barton, 161 Mass. 327, 
37 NE 373; McDonald vy. Smith, 139 
Mich. 211, 102 NW 668. But see Dana 
v. Underwood, 19 Pick, (Mass.) 99 
(decided before rule made), 

90. U. S.—yYeaton v.. Fry, 9 U. 8. 
$36, 3.u,.64,.117; Park v.,.Wiillis, 18 
F. Cas. No, 10,716, 1 Cranch C. C. 357, 

Ala.—Curtis v,’ Parker, 136 Ala, 
217, 838 S 935. 

Conn.—Ansonia v. Cooper, 66 Conn. 
104, 33, A 905. 

Ga.—Bond y. Carter, 14 Ga. 697. 

Ill.—Adams v. Russell, 85 Ill, 284; 
Pennsylvania R. Co. v. John Anda 
Co., 181 Ill. A, 426. 

Ind.—Woodruff v. Garner, 39 Ind. 

Iowa.—Howe v. Mutual Reserve 
Fund Life Assoc., 115 lowa 285, 88 
NW 338; Brown v. Byam, 65 Iowa 
374, 21 NW 684; Hale v. Gibbs, 43 
Iowa 880; Wheeler v. Smith, 13 Iowa 
564; Pelamourges v. Clark, 9 Lowa 1; 
Crick v. McClintic, 4 Greene 290. 

Kan.—Golder v. Golder, 170 P 803. 
Compare Martin v. Chicago R. Co, 81 
Kan. 344, 105 P 451, 27 LRANS 164 
(deposition not filed). 

Ky.—Jonas v. South Covington, 
ete,, R. Co., 169 Ky. 807, 809, 185 SW 
117; Young v. Wood, 11 B, Mon, 123. 
And see St. Bernard Coal Co. v. 
Southard, 76 SW 167, 25 KyL 638 
(holding that where, in an action for 
injuries to a miner by the fall of 
coal, a witness whose depositions 
were taken by defendant would have 
been competent to prove the facts 
testified to in his deposition as a 
witness for plaintiff, it was not error 
to permit plaintiff to read such depo- 
sition in his own behalf). 

La.—Dwight v. Linton, 3 Rob. 57; 
Godfrey v. Hall, 4 La. 158. 

Md.—Little v. Edwards, 69 Md. 
499, 16 A 1384, 

Minn.—Byers v. Orensstein, 42 
Minn. 386, 44 NW 129; Lougee v., 
Bray, 42 Minn. 328, 44 NW 194; In 
re Smith, 34 Minn. 436, 26 NW 2384. 

Mo.—Jefferson Bank v. Merchants’ 
Refrigerating Co., 286 Mo. 407, 139 
SW 545; McClintock v. Curd, 32 Mo. 
411; Greene v. Chickering, 10 Mo, 109; 
State v. Burney, 193 Mo. A. 326, 186 
Sate 23; Watson v. Race, 46 Mo. A. 
o . 

Nebr.—Keller v. Chicago, etc. R. 
Co., 78 Nebr. 604, 111 NW 384; Ulrich 
v. McConaughey, 63 Nebr. 10, 20, 88 
NW 150; Hamilton Brown Shoe Co, 
v. Milliken, 62 Nebr. 116, 86 NW 913. 

N. H.—Taylor v. Thomas, 77 N. H. 
410, 92 A 740 [overr George v, Fisk, 
32. N. H. 32). 

N. Y.—Jordan v. Jordan, 3 Thomps. 
& C, 269; Weber v. Kingsland, 21 
N. Y. Super. 415. 

Oh,—Wilson v. 
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jurisdictions the 


Straw v. Dye, 3 Oh. Dec. (Reprint) 
312, 2 WestLMonth 388. 

Pa.—O’Connor v. American Iron 
Mountain Co., 56 Pa. 234; Lour v. 
Vandermark, 4 Kulp 425; Martin v. 
Dearie, 9 Phila..186. Compare Smith 
v. Austin, 4 Brewst. 89 (holding that 
a deposition regularly taken is evi- 
dence for both parties, although not 
filed, it being the business of the 
party taking a deposition to file it). 

S.. C.—Providence Mach. Co. v. 
Browning, 70 S. 148, 49 SE 325; 
Petrie v. Columbia, ete., R. Co., 27 
S..C..68, 2 SH 837. 

Tenn.—Brandon v. Mullenix, 11 
Heisk. 446. 

W. Va.—Echols v. Staunton, 3 
W. Va. 574, 578. 

Wis.—Smith y. State, 145 Wis. 612, 
130 NW 461; Hazleton v. Union Bank, 
82 Wis, 34. 

Eng.—Sturgis v. Morse, 26 Beav. 
562, 53 Reprint 1015; Procter v. Lain- 
son, 7),C,.& P,,,629,,32. HCL 793, 

Man.—Richardson v. McMillan, 18 
Man, 359. 

Ont.—Gordon v. Fuller, 5 U. C. Q. 
B. O. S, 174. 

See also. Campbell v. Hough, 73 
N. J. Eq. 601, 68 A 759 (holding that 
the cross-examination of. a person 
whose affidavit is annexed to or ac- 
companies the bill in an injunction 
proceeding taken under a rule allow- 
ing such examination is available to 
the adverse party even if the party 
procuring and conducting the cross- 
examination sees fit not to use it). 

“It is as competent for one party 
to read on his own behalf a deposi- 
tion regularly taken and filed by the 
other ‘party, as it would be to intro- 
duce a witness summoned on behalf 
of such other party.” Echols. v. 
Staunton, supra [quot Ulrich v. Mc- 
Ceonaughey, supra]. 

[a] Rule applied.—(1) Where de- 
fendant took the depositions of a wit- 
ness since deceased, plaintiff could 
introduce in evidence questions and 
answers in the deposition in both 
the direct and cross-examination, 
making the witness his own for that 
purpose. Doggett v. Greene, 254 I11. 
134, 98 NE 219, AnnCas1913B 1166. 
(2) The deposition of a physician 
who examines a person, seeking dam-~- 
ages for personal injuries, can be 
used by the adverse party over the 
objection of the person taking it, as 
the taking of such examination 
waives the privilege secured to such 
communications. Clifford v. Denver, 
ete.,. R..Co., 188 N. Y. 349, 80 NE 
ee {rev 111 App. Div. 513, 97 NYS 


af 

[b] Wo previous notice necessary. 
—Hither party toa suit has the right 
to read in evidence the depositions 
taken by the opposite party if offered 
at the proper time, without giving 
previous notice of his intention, Mc- 
Clintoek v. Curd, 32 Mo. 411. 

[ec] Deposition taken by both par- 
ties.— Where both parties take the 
deposition of the san e witness, either 
may use both depositions in evidence. 
Woodruff. v, Garner, 39 Ind, 246. 
Compare Vaughn 'v. Johnson, 20 Ida. 
669, 119 P 879, 87 LRANS_ 816 
(holding that, where the evidence 
of a witness is taken by depo- 
sition after notice given as pro- 
vided by statute, and the adverse 
party neglects to appear and cross- 
examine the witness, and thereafter 
gives notice in conformity with law 
of the taking of the deposition of 
the same witness, and in pursuance 
of such notice takes the deposition 
of such witness and in so doing 
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taking of the deposition.®? And if, not having cross- 
examined the witnesses, the adverse party offers the 
deposition in eyidence without objection from the 
party by whom it was taken, it must be regarded 
as any other deposition legally taken. 


In. some 
rule is that the depositions taken 


deposition previously given by him, 
it is erroneous procedure to admit 
the later deposition as a part of 
plaintiff's case and before defendant 
has opened his side of the case; the 
party taking such deposition should 
be required to withhold it, and intro- 
duce it as a part of his defense in 
making his own proofs). 

[d] Exhibits.—Where, in answer 
to the general interrogatory in a dep- 
osition, evidence is given consisting 
of original letters material to the 
issue, defendant, although not the 
party at whose instance the deposi- 
tion was taken, is entitled to offer 
them in evidence, independently of 
the deposition to which they are at- 
tached as exhibits. Hazleton v. Union 
Bank, 32 Wis. 34. 

[e] A deposition taken to im- 
peach the credit (1) of a witness 
cannot be read by the adverse party 
if the party taking it declines to read 
it, and also fails to assail the char- 
acter of the witness intended to be 
impeached by the deposition. Sulli- 
van v. Norris, 8 Bush (Ky.) 519. 
(2) But if the character of the wit- 
ness has been assailed by the party 
taking the deposition, and he has de- 
clined to read it, then the adverse 
party has the right to use the depo- 
sition for the purpose of sustaining 
the witness. Sullivan v. Norris, su- 


91. Fla.—Broughton v. Crosby, 9 
Fla. 254, 

Iowa,—Wiley v. Dean Land Co., 
171 Iowa 75, 153 NW 145; Hale v. 
Gibbs, 43 Iowa 380. { 

Kan.—Golder v. Golder, 170 P 803; 
Eres v. Reid, 36 Kan. 468, 13 P 

Ky.—Jorias v. South Covington, 
etc., R. Co., 169 Ky. 807, 809, 185 SW 
117, 162 Ky. 171, 172 SW 131, AnnCas 
1916E 965; Chesapeake Stone Co. v. 
Fossett, 100 SW 825, 30 KyL, 1175; 
Weil v. Silverstone, 6 Bush 698. 


Md.—Little v. Edwards, 69 Md. 
499, 16 A 134. 

Minn.—Byers v. Orensstein, 42 
Minn. 386, 44 NW 129. 

Mo.—Harrell v. Quincy, ete, R. 


Co., 186 SW 677; Greene v. Chicker- 
ing, 10 Mo. 109; Watson v. Race, 46 
Mo. A. 546. 

N. Y.—Weber v. Kingsland, 21 N. Y. 


Super, 415. 

Tenn. — Elliott v. Shultz, 10 
Humphr. 234. But see Continental 
Nat. Bank v. First Nat. Bank, 1 


Tenn. Ch. A. 449 (holding that where 
the party taking a deposition refuses 
to read it at the trial, it is discre- 
tionary with the chancellor to permit 
the adverse party to read it and then 
supplement it by oral examination 
of the witness). 


Ww. abr 3/ Tipe v. Staunton, 3 


WwW. Va. F 
j 92. Pelamourges v. Clark, 9 Iowa 
"98. Louisville, ete, R. Co. v. 


Brown, 56 Ala. 411; Edgar v. McArn, 
22 Ala. 796; Garnett v. Yoe, 17 Ala. 
74; Stewart v. Hood, 10 Ala. 600; 
Rogers v. Barnett, 4 Bibb (Ky.) 480; 
Ulrich v. McConaughey, 63 Nebr. 10, 
88 NW 150 (holding that a party may 
use a deposition whether he partici- 
pated in taking it or not). Compare 
Dwight v. Linton, 3 Rob. (lua.) 57, 2 
WestLMonth 388; Straw v. Dye, 
Oh. Dec. (Reprint) 312, 2 WestL 
Month 388 (both holding that the 
right of either party to use the evi- 
dence taken under a commission is 
not waived by omitting to cross-ex- 
amine the witness). 

94, Louisville, etc, R. Co. v. 
Brown, 56 Ala. 411. : 


_Maryland Casualty Co, v, Chew, 
Ark, 276, 122 SW 642; Ong Chair Co. 
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upon notice cannot be introduced, over the objection 
of the party, by his adversary,®® the rule being 
otherwise where the depositions are taken by agree- 
ment.°® Of course, if consent is given, such depo-’ 
This general rule is sub- 
ject to the conditions that the deposition has not 
been withdrawn °* or suppressed ” before trial, or 
has not been rejected at the instance of the party 
A deposition which is taken 
and read by a party on one trial may be used by 
the opposite party on a subsequent trial of the same 
A party cannot object to the admission in 
evidence of a deposition taken at his instance with- 
out order of the court, after the adverse party has 
taken the deposition of the same witness and the 
latter deposition has been read in evidence.* 
out reference to the fact of who has a deposition 
taken, it will be considered the evidence of the party 
who offers it in evidence,” and a party offering the 
deposition of the adverse party cannot urge objec- 
tions to any portion thereof offered by him.” But 
it is subject to any valid objection ® or to econtra- 
diction ’ by the other party, for it cannot be inferred 
from a party’s procuring a deposition to be taken 


sitions may be used.°? 


seeking to use it. 


cause.” 


95. Business Men’s Acc, Assoc. v. 
Cowden, 131 Ark. 419, 199 SW 108; 
Greenville Stone, ete,, Co, v. Chaney, 
129 Ark, 95, 195 SW 18; Maryland 
Casualty Co. v. Chew, 92 Ark. 276, 
122 SW 642; Ong Chair Co. v. Cook, 
85 Ark. 390, 108 SW 203; Western 
Union Tel. Co, v. Hanley, 85 Ark. 
268, 107 SW 1168; Sexton v. Brock, 
15 Ark. 345; Wing v. Hall, 47 Vt. 
182; Wait v. Brewster, 81 Vt. 616. 
But compare Haglin-Stahr Co, v. 
Montpelier, etc.,, R. Co. (Vt.) 102 A 
840 (where it is said: “In support 
of its exception to the admission of 
this evidence, the defendant argues 
that that part of the deposition was 
its own, and it alone could say 
whether it should be used in_ evi- 
dence or not—clting Wing v. Tall, 
47 Vt, 182; Wait v. Brewster, 31 Vt. 
516; and Lord v. Bishop, 16 Vt. 
110. If it were necessary to pass 
upon the soundness of these cases 
as applied to present-day conditions, 
we should proceed with some cau- 
tion. There is much good sense in 
the opinion in Taylor v. Thomas, 77 
N. H. 410, 92 A 740, wherein a previ- 
ous decision of that court in har- 
mony with our cases above was over- 
ruled and the rule established that 
either party could use a deposition 
taken for use in a case pending in 


court’). 
96. Business Men’s Acc. Assoc. v. 
Cowden, 131 Ark. 419, 199 SW 108; 


93 


v. Cook, 85 Ark, 890, 108 SW 203; 
Western Union Tel. Co. v. Hanley, 85 
Ark, 268, 107 SW 1168; Sexton v. 
Brook, 15 Ark. 845; Haglin-Stahr Co, 
Vv, pry behogl Cte.) Fr Ou. GV te) oe 
A 940, 

97. Elkins v. Henry Vogt Mach. 
Co., 125 Ark. 6, 187 SW 663. 

98. Doggett v. Greene, 254 Tl, 134, 
98 NE 219, AnnCas1918B 1166; Ad- 
ams v. Russell, 85 Ill, 284; Simpson 
Fruit Co. v. Atchison, ete, R. Co., 
161 Til, A, 406; Gustus v. Murdoch, 
154 Til. A, 270; Bartlett v. Slusher, 
117 Ill. A. 188 [aff 216 Ill, 348, 74 
NE 38701. 

[a] In Massachusetts, by rule of 
court, “the party producing the depo- 
sition, may, if he sees fit, withdraw 
it during the same term in which it 
is originally filed; in which case it 
shall not be used by either party.” 
Ford v, Ford, 17 Pick. (Mass.) 418, 


422, 

99. Simpson Fruit Co. v. Atchi- 
son, etec., R. Co., 161 Ill, A, 406; Gus- 
tus v. Murdoch, 154 Ill. A, 270. 
mS Tee v. Davis, 7 B. Mon. 
: a. Hallett v. O'Brien, 1 Ala. 585; 
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the witness.® 


With- 
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Turner v. Mecllhaney, 8 Cal. 575. 

3. Sexton Rice, ete., Co. v. Sexton, 
48 Tex. Ciy. A. 190, 106. SW 728. 

4 U. S.—American Lumber, etc., 
Co. v. Berthold, ete., Lumber Co., 233 
Fed. 971, 147 CCA. 645. 

Ala.—Herring v. Skaggs, 73 Ala, 
446; Jewell v. Center, 25 Ala. 498. 

Tll.—Bloomington v. Osterle, 139 
Tll. 120, 28 NE 1068; Pennsylvania 
R... Co. y.,John Anda Co.,” 181° Il. 
A, 426, 

Minn.—In re Smith, 34 Minn. 436, 


26 NW 234, 
Nev.—McLeod v. Miller, 153 P 


N. Y.—Cudlip v. New York Evening 
Journal Pub. Co., 180 N.Y. 85, 72 
NE 925, 34 NYCivProe 175 [aff 87 
App. Div. 638 mem, 84 NYS 1122 
mem] 180 N, Y. 537, 72 NB 1141, 

Tex.—-Texas, etc., R. Co. v. Lynch, 
97 Tex, 25, 75 SW 486; Galveston, etc., 
Re Coby iy: Toung (Civ, A.) 148 SW 
11138; Reed v. olloway, (Civ. A.) 
127 &w 1189; Galveston, etc., R. Co. 
v. BF.’ A. Piper Co.,' 52 Tex. Cly. A, 
668, 115 SW 107; Western Union Tel. 
Co. v. Lovely, 29 Tex. Civ,. A. 584, 
69 SW 128; Houston, etc., R.° Co, v. 
Ritter, 16 Tex. Civ, A. 482, 41 SW 
758; McCutchen v. Jackson, (Civ. A.) 
40 SW 177. ~ 

a] ‘Rule applied.—Where, after 
defendant read the direct testimony 
in a deposition of one of its wit- 
nesses, plaintiff withdrew the cross- 
examination, and defendant there- 
after read the cross-examination, it 
thereby made the cross-examination 
its own testimony. American Lum- 
ber, ete., Co. v. Berthold, ‘ete,, Lum- 
ber Co., 233 Fed, 971, 147 CCA 645. 

5. Worthing v. Hall, 158 Til. A. 
687, 

6. U. S—Reid v. Hodgson, 20 F. 
Cas. No. 11,667, 1 Cranch C, C, 491, 
gah lt —Hallett v. O’Brien, 1° Ala, 


pa emney want R, Co. v. John 
nda Co,, 1% : : 
Me,—Hatch v. Brown, 63 Me. 410. 
Minn.—In re Smith, 34 Minn. 436, 
26 NW 234, 
Miller, 153 P. 


Nev.— MeLeod_ v. 


566, 
N. ¥.—Cudlip v. New York Evening 
Journal Pub. Co., 180 N. Y. 85, 72 


y 925, 

‘ FD ota nny ons Shultz, 10 

Jumphr,. (Tenn, 34, 

TexuoTexas, etec., R. Co. v. Lynch, 
97 Tex. 25, 75 SW 486; Magee v. 
Paul, (Civ. A.) 159 SW 325; Galves- 
ton, ete, R. Co. Vv. Young, (Civ. A.) 
148 SW 1113 [disappr Evertson v. 
Warrach (Civ. A.) 132 SW 514], Free- 
man v. Grashel (Civ. A.) 145. SW 
695; Reed v. Holloway, (Civ. A.) 127 


[1s Cs] ) 738 


that he is bound to admit the statements contained 
A party taking a deposition and refusing 
to use it is, however, upon its admission over his 
objection, precluded from disputing the competency 
or impeaching the general character and eredit of 
Where a witness is incompetent for 
the party taking the deposition, but competent for 
the adverse party, the latter may use the deposi- 
tion.4° And where one party takes a deposition and 
declines to read it, the adverse party may read such 
deposition, although the witness would have been 
incompetent if offered by him, objection to the eom- 
peteney of the witness being waived by taking his 
deposition.’ Where both parties appear and cross- 
examine at the taking of a deposition, the party 
causing it to be taken cannot object to its being 
“used by the opposite party on the ground of any 


B. Admissibility—1. In General.’? The 
general rule of law is that every witness must give 
his evidence in person in order that the credibility 
and weight of his testimony may be determined from 
his appearance and manner of testifying." 
are exceptions to this rule, however, founded on 


There 


SW ‘1189; Galveston, etc., R, Co. v. 
I. A, Piper Co., 52 Tex. Civ, A. 568, 
115 SW 107; Western Union Tel. Co. 
v. Lovely, 29 Tex. Civ. A, 584, 69 SW 
128; Houston, ete., R. Co. v. Ritter, 
16 Tex. Civ. A. 482, 41 SW 753; Mc- 
arene v. Jackson, (Civ, A.) 40 SW 


{a] Rule applied.—(1) Where a 
party reads the direct examination 
in a deposition taken at his instance 
without the state, and, on the re- 
fusal of the other party to read the 
cross-examination, he himself reads 
it, this constitutes a part of his di- 
rect evidence, and the other party 
is not estopped from objecting to 
any questions as incompetent or ir- 
relevant, Cudlip v.. New York Eve- 
ning Journal Pub. Co., 180 N. Y. 85, 
12 NE 9265. (2) Where defendant 
declines to read a deposition taken 
by him and plaintiff offers it, it. is 
subject to objection by defendant 
that the testimony therein is hear- 
say. Plliott v. Shultz, 29 Tenn, 234. 

7. Bloomington y. Osterle, 139 Ill. 
120, 28 NE 1068. 

8. Hovey v. Hovey, 9 Mass. 216. 

9. Young v. Wood, 11 B. Mon. 
(Ky.) 123. Contra Pennsylvania R. 
Co, v, John Anda Co., 181.Ill. A, 426; 
McCormick Harvesting Mach. Co. v. 
Luster,’ 81 Ill, A. 816. 

10. Worthington v. Hall, 153 Til. 
A. 587; Gilkey v.. Peeler, 22 Tex. 663. 
See also Ivy v. Ivy, 51 Tex. Civ. A. 
897, 112 SW 110 (holding that where 
in a suit by heirs of a grantor to 
set aside a deed, plaintiff took the 
deposition of defendant but declined 
to read it at the trial, defendant was 
entitled to offer it in evidence, al- 
though it related to transactions be- 
tween himself and the deceased 
grantor). 

11. Weil 6 Bush 
(Ky.) 698. 

12... Yeaton _v. . Fry, .5. Cranch 
(U, 8S.) 335, 3 L. ed. 117; Andrews v. 
Graves, 1 F. Cas. No. 376, 1 Dill 108. 

13. Admissibility of evidence rs 
erally see Criminal Law §§ 947-999; 
Evidence [17 Cyc 1]. 
hare Ark.—Crary v. Barlow, 5 Ark. 


0. 
Mass.—Hunt v. Lowell Gas Light 
Co., 1 Allen 343. 
Miss.—Brewer v. Beckwith, 35 
Miss, 467. 
heer H.—Hayward vy. Barron, 38 N. H. 
hea J.—Moran v. Green, 21 N. J. L. 
{a] Beason for rule-—‘“This mode 
of taking testimony is extraordinary, 
and in derogation of the right of a 
party to have a witness against him 
produced, and submitted to the view 


v. Silverstone, 
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considerations of convenience and necessity.'® 
a party desires to avail himself of the fection of 
an absent witness, it is for him to make it appear 
that he has brought his case within some of these 
exceptions, so as to render the deposition of the 
This ean be done: only by 
showing that the provisions of law regulating the 
mode of taking depositions have been substantially 
complied with,!’ as that the required notice has been 
given,'!* and if any essential requisite is omitted, the 
deposition, however full and accurate it. may be in 
other respects, cannot be regarded as legal evidence,'? 
Depositions being secondary evidence, it is also nec- 
essary to lay a sufficient introductory ground for their 


witness competent.'® 


of the jury, in order that they may 
observe his look and manner, his 
willingness to testify, his feeling for 
either party, and the degree of his 
intelligence. These are important 
aids in enabling a jury to give to. the 
testimony of a witness its due weight 
and credit; and the cases are not un- 
frequent, where the most positive 
statements of a witness, taken in 
writing, and read: to a jury in his 
absence, would be received with en- 
tire credit; but if made before the 
jury in person, where his manner, 
and feeling, and intelligence could 
be observed, would receive no credit 
whatever, The right’ of a party, 
therefore, to have a witness subjected 
to the personal view of the jury, is 
a valuable right, of which he should 
not be deprived, and of which it is 
not to be supposed the legislature in- 
tended to deprive him, except by 
necessity, And that necessity ceases 
whenever the witness is within the 
power of the court, and may be pro- 
duced upon the trial.” Brewer vy. 
Beckwith, 85 Miss, 467, 472. 

15. Hunt v. Lowell Gas Light Co., 
1 Allen (Mass.) 343 

16. Crary v. Barlow, 5 Ark. 210, 
211; Craft’ v. Jackson, 4 Ga. 360; 
Hunt v. Lowell Gas Light Co., 1 
Allen (Mass.) 348. 

“The party offering the depositions 
has no right to read them unless he 
first lays the ground of their intro- 
duction, and affirmatively establishes, 

by ... satisfactory proof that 
some one of the substantive facts 
exist, which authorize the depositions 
to be read.” Crary v. Barlow, supra. 

17. U. S.—Bell v. Morrison, 1 Pet. 
351, 7 L, ed. 174; Winthrop Ins. Co. 
VovUnion. Ins, 'Co.,.. 80) °B." Cag. -Nax 
17,901, 2° Wash. C. C. 7. f 

‘Ala, “American Union Tel. Co. v. 
Daughtery, 89 Ala. 191, 7. S 660, 

Ga.—Johnstone vy. Etowah Mill. 
Co,, 8 Ga, A, 807, 70 SE 180. 

Ida.—State v. Zarlenga, 14 Ida, 
805, 94 P55. ; 

Towa.—Moore v. Fryman, 154 Towa 
534,184 NW 534, 

Ky.—Comingor v. Louisville Trust 
Co., 128 Ky. 697, 108 SW 950, 111 
SW 681, 33 KyL 53, 129 AmSR 322 
[reh den 111 SW 681, 33 KyL 884]. 

La,—Egan v. Grunewald Co., 134 
La. 740, 64 S 698; Derigny’s Sucd., 
128 La. 853, 65S 552. 

Mass. — Hunt v. Lowcll-Gas Light 
Co., 1 Allen 3848. 
mah H.—-Haywood y. Barron, 38 N. H, 

N, J.— Hendricks v...Craig, 5 N. J. 
L, 567; Lawrence v. Finch, 17 N. J. 
Eq. 234. But compare Moran _ vy. 
Greene, 21 N. J. L. 662 (holding that 
as statutes providing for the taking 
of the testimony of foreign witnesses 
by commission are remedial, they 
must be liberally construed). 

8. C.—Battle v. Cape Fear Lumber 
Co., 80 S. C, 278, 64,SE 441 

Tex.—Garner ‘v, Cutler, 28 Tex. 
175; MecFaddin ae re, 43. Tex, Civ. 
A, 598, 97 SW 83 
65 tts Dae tols ¥, Chubbuck, 1 Man, 

fal “Three things should appear | 1 
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.» «. proper execution, proper return, 
proper transmission to the court.” 
Johnstone vy. Etowah Mill. Co., 8 Ga. 
A. 807, 809, 70 SE 180. 

{b] In criminal cases depositions 
cannot be admitted except upon the 
conditions and with the restrictions 
prescribed in the statute; and the 
consent of the district attorney and 
defendant to the taking of a deposi- 
tion otherwise than’ in ‘accordance 
with the provisions of the statute 
will not, it seems, make the deposi- 
tion admissible, if objected to at the 
trial on behalf of the state. John- 
son.v. State, 27 Tex, 758. 

18. U. Par tar ere: v. Munroe, 8 F, 
Cas. No. 4,167, 1 Cranch C. C. 536 
fon in 7 Cranch CG, C. 242, 3 L...ed. 


Ala.—American Union Tel. Co. v. 
Daughtery, 89 Ala. 191, 7.8 660. 

Ga.—Craft v. Jackson, 4 Ga. 360. 

Iowa.—Moore v. Fryman, 154 Iowa 
534, 184 NW 534, 

N. C.—State v. Finley, 118 N. C. 
1161, 24 SE 495 (holding that where 
there are several defendants in the 
same bill of indictment, it is not 
necessary, under the statute to notify 
each of the others of the taking of 
a deposition by one for use as evi- 
dence on his behalf). 

S. C.—Battle v. Cape Fear Lumber 
Co., 80 S. C. 278, 61 SE 441. 

And see supra § 147. 

19. Hunt v. Lowell Gas Light Co., 
1 Allen (Mass.) 343. 

20. Sexton v. Brock, 15 Ark. 345; 
Haupt v. Henninger, 37 Pa. 138; 
Pipher v, Lodge, 16 Serg. & R. (Pa.) 
214; Keller vy. Labaugh, 11 Pa., Co. 


33. 

[a] Like witness at former trial. 
—At the common law a deposition 
stands like the testimony of a wit- 
ness at a former trial. Taylor. v. 
Thomas, 77, N. H. 410, 92 A. 740. 

21,. Craft v, Jackson, 4 Ga. 360; 
Doyle v. St. Louis Transit Co., 124 
Mo. A. 504,.101 SW 598; Lyttle v. 
Denny, 222 Pa, 395, 128 AmSR 814, 
15 AnnCas 924, 71 A 841, 20 LRANS 
1027; Pipher v. Lodge, 16 Serg. & R. 
(Pa.) 214; Keller v. Labaugh, 11 Pa. 
Co. 638; Campos v. State, 50 Tex. Cr. 
102, 95 SW 1042. 

22: Taylor v. Thomas, 77 N. H. 
410, 412, 92 A 740. 

“The provisions in the statute per- 
mitting the use of depositions under 
eertain conditions are all plainly ex- 
tensions of the common-law rule as 
to the admissibility of this class of 


evidence. They do not purport to 
limit its use.” Taylor v. Thomas, 
supra. 


[a] Other sources than those 
enumerated by statute may be re- 
sorted to to lay a proper foundation, 
Doyle v. St. Louis Transit Co., 124 
Mo. A. 504, 101 SW 598. But, see 
Craft v. Jackson, 4 Ga. 360, 363 
(where it is said: “It would be a 
dangerous practice, to create excep- 
tions in favor of the introduction of 
testimony by interrogatories and 
commission, beyond those which the 
Legislature have thought proper to 
create, and think the testimony was 
properly rejected on the trial’). 


—[§ 348 


If | admission,?! but it is not necessary that this ground 
should be one especially enumerated by statute.?? | 
When a deposition is rejected in limine as invalid, 
it is not incumbent on the party offering it to give. 
evidence of grounds for its admission.?* 
deposition is taken under a stipulation which pro- 
vides for the admission of the deposition without 
conditions, it is to be governed by the stipulation 
and not by statutory provisions.”* 
sition has been lawfully taken and filed, it may be 
used upon the trial, subject to the general rules 
governing the admissibility of evidence.?> 
not support the issues in the case, but if it has.a ten- 
dency to support such issues or is relevant thereto, 


Where a 


Where a depo- 


It need 


23. Womack v. Gross, 135 N. C. 
378, 47 SE 464. 

24. Peo. v. Grundell, 75 Cal. 301, 
Lo ee eh Se Compare , Shockley v. 
Pennsylvania’ R. Co., 109 Md. 123, 
71 A 847 (holding that it is not error 
to refuse to allow to be read, in con- 
nection with a deposition, parts of a 
tabulated statement prepared by the 
witness showing the time of arrival 
of cars on defendant’s road at certain 
points thereon, not included in a 
stipulation making certain portions 
of such statement admissible). 

25. Ill—Adams v. Russell, 85 Ill. 

284; Marcus v. Ratsky, 198 Ill. A. 496; 
O'Malley v. Illinois Pub. Co., 194 mM. 


ec .—Johnson v. Gephart, 117 NE 


Ky.—Robards v. Robards, 110 SW 
422, 33 KyL 565. 

Mo.—Wilson 4 Fae mil 167 Mo. 
A. 191, 151 SW 1 

N. H.—Taylor 4 "Thomas, eh DN. dae 
410, 92 A 740, 

Porto Rico. —Selgado v. Villamil, 
14 xprk Rico gaits : 

(Civ. A.) 


164 SW “1050. 

vVt.—G. R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 91 Vt. 
177, 99 ),875; Camp, v. Averill, 54 
Vt. 320. 

[al Deposition of expert.—There 
is no distinction between the deposi- 
tion of an ordinary witness and that 
of an expert, so far as their admis- 
sibility is concerned, Camp v. Aver- 
ill, 54 Vt. 320, 

[b] Opinions or conclusions,—The 
rule excluding opinions or legal con- 
clusions applies as well to evidence 
presented by deposition as to the ex- 
amination of witnesses before a jury. 
Johnson v. Gephart, (Ind. A.) 117 
NE 270. 

{[c] Competent as to joint defend- 
ants.—Where a deposition is compe- 
tent as to one party, it is competent 
as to all parties who are sued jointly 
and who have filed joint exceptions 
thereto. Allen v. Russell, 78 Ky. 105. 

[d] Copies.—(1) When the depo- 
sition of a witness is taken. in a for- 
eign jurisdiction before a notary pub- 
lic, and the witness produces a rec- 
ord, but declines to part with the 
original, but submits the original to 
the notary, who takes a copy, certi- 
fies it, and attaches it to the depo- 
sition, such copy is admissible on the 
reading of the deposition. Turner v., 
Dodson, 32 Okl. 566, 121 P 1087; Mc- 
Cord-Collins Mercantile Co. v. Dod- 
son, 32 Okl. 561, 121 P 1085. (2) A 
paper referred to in a deposition as 
a legalized copy of some statement 
the deponent has made in a former 
proceeding but not otherwise identi- 
fied or authenticated is inadmissi- 
ble. Alcock v. Royal Exch. Assur. 
Corp., 13 Q. B. 292, 66 HCL 292, 116 
Reprint 1275. (8) Where copies of 
certain documents and answers of 
witnesses with regard to the contents, 
thereof have been received in evi- 
dence without objection on the part 
of the adverse party who joined in 
the commission and such documents 
have been appended to the deposition 


For later cares, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 343-346] 


it is admissible.2® Where evidence is offered in the 
form of depositions, it is improper for the court. to 
permit the party using the depositions to introduce 
those parts of them which are incompetent and in- 
admissible, and then strike them out; but the court 
should rule on objections to such portions of the 
depositions before they are received in evidence.?’ 
On examination of a witness under a commission 
from a sister state or foreign jurisdiction, the com- 
petency and admissibility of the evidence must be 
determined by the foreign court, the courts of the 
jurisdiction where the deposition is taken being lim- 
ited to a determination of whether the testimony 
desired is relevant to the subject matter of the ac- 
tion, not passing on the strict legality and compe- 
teney of the evidence.?* Judicial notice need not 
be taken of depositions filed with the papers of the 
ease but not offered in evidence.° 

[§ 344] 2. Discretion of Court. Where a depo- 
sition is taken in conformity with the statute or 
rules, the court has no power to exelude it,°° and 
on the other hand the court has no discretionary 
power to admit in évidence a deposition not taken 
and certified according to the provisions of the 
statute.*t Immaterial infractions of the statute may, 
however, be disregarded, and the court in its discre- 
tion may permit the deposition to be read.3? Where 
an order for taking a deposition, applied for dur- 
ing the trial, limits the inquiry to one matter, the 
exclusion of testimony as to other matters is within 
the discretion of the court.$* An order to take a 
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deposition which directs that it may be used at 
the trial ‘‘saving all just exceptions’? ineludes only 
ordinary exceptions as to admissibility, and does 
not apply so as to leave it open for the trial judge ’ 
to exercise a judicial discretion by insisting that 
the evidence shall be given viva voce at the trial, 
unless the order so provides.’* It is within the 
diseretion of the court to permit a deposition to be 
read at any stage of the trial.8> And on the other 
hand it is proper for the court, in its discretion, to 
exclude a deposition, not filed as required by rule 
of court and not offered im evidence until both par- 
ties have rested.°° 

[§ 345] 3. Contents and Form of Deposition. 
The mere fact that a deposition contains statements 
outside of the evidence will not render it inadmis- 
sible if they are not prejudicial.*?  Depositions 
are inadmissible parts of which are underscored by 
the party offering them to attract especially the at- 
tention of the jury.*8 

[§ 346] 4. Part of Deposition—a. In General. 
As stated by some of the decisions the general rule 
is that when a deposition has been properly taken 
and filed in the court, either party may introduce 
all or any competent and relevant parts of it whieh 
are not clearly fragmentary and misleading, and the 
opposing party may put in evidence any other like 
part.” And according to some of the authorities, 
even though the deposition was taken at the instance 
of the party offering it, he may introduce only a part 
of it,*° but according to others a portion of a depo- 


and returned therewith, it is too late 
to make objection that the original 


left the court, and their attendance 
cannot be again procured. Davis v, 


documents were not produced after! Collins, 69 S. G. 460, 48 SE 469. 


referred to an 
Robinson v. Davies, 5 


the case has. been 
arbitrator. 
2 


ooh Dad 26s 

[e] In California the reporter's 
certified transcript of the testimony 
of.a deposing witness is admissible, 
under Pen. Code § 864. Peo. v. 
Grundell, 75 Cal. 301, 17 P 214. 

26. Williams v. Smith, 29 R. I. 
562, 72 A 1093. 
asia In re Martin, 170 Cal. 657, 151 


138. 
28. Guenther v. Ridgway Co,, 159 
App. Div. 74, 143 NYS 961 


29. Myers y. Roberts, 35 Fla. 255, 
17 S 358. 
30. Cooper v. Bakeman, 33 Me. 


376; State v. Stepp, 63 W. Va. 254, 
59 SE 1068. 

“The right of a party to use depo- 
sitions depends upon the statute and 
rules of court. If he brings himself 
within either the court have not the 
power to exclude them, for they are 
bound equally with parties by both.” 
Stinson v. Walker, 21 Me. 211. 

31. Alen thoee v. Cole, 1 Wis. 26. 

32. Cal.—Homan v. Wayer, 9 Cal. 
A..123,.,.98. P -80. 

Ga.—Southern R, Co. v. Dickson, 
138 Ga. 371, 75 SE 462. 

Me.—Freeland v.* Prince, 41 Me. 
105; Clark v. Pishon, 31 Me. 503; 
Stinson v. Walker, 21 Me, 211; Haley 
v. Godfrew, 16 Me. 305; Blake v. 
Blossom, 15 Me. 394. 

Mich.—Wanner v. Wayne Circuit 
Judge, 169 Mich. 231, 134 NW_ 993. 

Oh.—O’Conner v. Layton, 2 AmL 


Reg 121. . 
Fairchild, 160 Pa. 


Pa.—Rhees v. 
St. 555, 28 A 928 

Wis.—Semmens v. Walters, 55 Wis. 
675, 13 NW 889. 

33. Norma Min, Co. v. 
241 Fed, 640, 154 CCA 398, 

34. Elgin City Banking Co. v. Ma- 
whinney, (Alta.} 17 DomLR 577. 

35. Davis v. Collins, 69 S. C. 460, 
48 SE 469. 

[a] Bule applied—A person may 
be allowed to read a deposition after 
he has closed his case, although wit- 
nesses who, the adverse party claims, 
would contradict the testimony have 


Mackay, 


{b] In Virginia, in a suit in chan- 
cery; whether testimony taken by a 
commissioner, delayed until the hear- 
ing, “will be heard must in every case 
depend upon a sound judicial discre- 
tion to be exercised upon the facts 
of the case, the nature of the evi+ 
dence, the reasons given for the de- 
lay, and a variety of circumstances 
which must be adjudged as they 
arise.” Lyle v. Sarvey, 104 Va.) 229, 
238, 51 SE 228. 

36. Lynch v. C. J, Larivee Lum- 
ber Co., 223 Mass. 385, 111 NI 861, 

37. Thompson vy. Stewart, 8 Conn, 
171, 8 AmD 168; Arnold v. Penn, 11 
Tex, Civ. A. 825; 82 SW 353. 

[a] Bule applied.—The fact that 
defendant in giving her reasons for 
not appearing as a witness states 
that the condition of her health pre- 
vents it does not render her depo- 
sition inadmissible as apt to work 
on the sympathy of the jury. Arnold 
ime 11 Tex. Civ. A. 325, 32 SW 


38. The Peterhoff, 19 F. Cas. No. 
11,024, Blatechf: Prize Cas, 468 [rev 
on other grounds 5 Wall. 28, 18 
L. ed. 564]; Knight v. Coleman, 19 
N. H. 118, 49 AmD 147. 


fa] Beason for rule.—‘If one kind 
of mark may be put upon a deposi- 
tion, it will soon be claimed that 


others may be added, designating the 
greater or less importanee of differ- 
ent parts of the deposition, or to 
distinguish what is true from what 
is false. If one party underscores, 
so may the other. If a deposition 
may be marked for one purpose, it 
may be for others also; and it is 
impossible to foresee what sort of 
marks and hieroglyphics, and with 
what significations ingenious men 
may be disposed to employ. It is 
important to have a rule upon this 
subject, and we know of none so 
proper or so convenient as that the 
depositions shall go to the jury, if 
they go at all, as they come from 
the hands of the magistrate.” Knight 
v. Coleman, N. H. 118, 120, 49 
AmD 147. 

89. Central Coal, etc., Co. v, Pen- 


ny, 178 Fed, 840, 97 CCA 600; Crotty 
v. Chicago Great Western R, Co., 169 
Fed, 698,596, 95: CCA 91; Bowen v. 
Durant, 25 N. D. 11, 18, 140 NW 728 
(holding that a party taking a’ depo- 
sition may offer in evidence and read 
the cross-examination of witnesses 
examined by him in chief, and may 
use exhibits produced by the wit- 
nesses and identified upon cross-ex- 
amination). See also Crites v. Mod- 
ern Woodmen of America, 84 Nebr, 
878, 121 NW 591. - 

“There is no sound objection to the 
reading of a part only of a deposi- 
tion, if what is read dees not consist 
of mere fragmentary excerpts, a cor- 
rect appreciation of which depends 
upon the context, and the opposite 
party be left at liberty to read what 
is omitted,” Crotty v. Chicago Great 
Western R. Co., supra. 

“Tt is) well settled that a party 
is not obliged to offer the entire depo- 
sition, but may read in evidence such 
portion thereof as is competent, rele- 
vant, and material to the issue which 
he seeks to establish, It is, of course, 
equally well settled that mere ex- 
cerpts or fragmentary and isolated 
portions may not be singled out and 
read, but the entire portion bearing 


upon the issue Sought to be proved 
must be read, if any is offered,” 
Bowen v. Durant, supra. 
40. Ala.—Curtis v. Parker, 1386 
Ala. 217, 38 °S8 986. 
lll.—Pennsylvania R. Co, v, John 
Adna Co., 181 Tll. A. 426, 


Minn.—Watson v. St. Paul R. Co., 
76 Minn, 868, 79 NW 3808, 

N. ¥.—Whitlateh v, Midelity, ete., 
Co., 21 App. Div. 124, 47 NYS 381; 
Gellatly v. Lowery, 19 N. Y. Super. 


N. D—Bowen v. Durant, 26 N. D. 
11, 140 NW 728. 

Oh, —= Great Western Dore 
South Shore Line v, Glenny, 41 Oh, 
St. 166. 

Tex,—Ferguson v. Luce, 1 Tex, A. 


Civ. Cas. § 637. 

Wis.—Morrison v. Wisconsin Odd 
Fellows Mut. L. Ins. Co, 69 Wis. 
162, 18 NW 18 [dist Juneau Bank v, 
MecSpedon, 15 Wis. 629 (where party 
who offered to read a deposition 
taken by his adversary was restricted 
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actions, he should not be permitted to introduce 
a portion of his testimony on any given subject, 


736 [18C.J.] 


sition cannot be introduced, at the option of the 
party taking it; the entire deposition, competent 


and pertinent, must be imtroduced or none.** 
parts of a deposition are manifestly irrelevant, they 
may, on that ground, be omitted, under the direction 


of the eourt; that, however, is not 


the party but the exercise of a duty by the court. | 
Nearly all the authorities agree that a party using | 
a deposition taken by his adversary may imtroduce 
only such.a part of it as he desires, and the taker | 
may then put in evidence any part not already m- 
. troduced.*® There are, however, eases in which it 
has been decided that the whole deposition must be 
introduced, although the depositions in question 
were taken by the adverse party.** If a witness 
has been examined as ito different transactions, 
while the adverse party may mtroduce only that 

part whieh relates to one or more of such trans- ) 


by the court to readimg the cross-| 


was held that he had a right to read! 
the whole deposition) ]. ; 

“A party who has caused such dep-| 
osition to be taken on his own behalf | 
does not necessarily. by offering and | 


Tf 


the privilege of 


all which is pertinent to the issues.” | 
examination of the witness, and it| Lee v. Coon Rapids Nat. Bank, 166/ Rhutasel, 67 Iowa 316, 25 NW 261; 


Iowa 242, 252, 144 NW 630. 

{a] Bxhibits 
deposition must be read. 
Harrington, 31 Mo. A. 199. Compare 
Sibley v. American Exch. Nat. Bank, 


reading parts of it in evidence, bind | $87 Ga. 126, 25 SE 470 tholding that | 


himself to read it all, ner make the/| 
whole of it evidence offered and put} 
in by himself, nor make answers 
which are irrelevant or incompetent | 
admissible. In this respect the depo-|} 
Sition of a party taken on his own 
behalf stands on the same IP the| 


as any other deposition. Tf the 
answers which the party taking the 
deposition declines to read are rele-j 
vant and competent, the other party} 
may read them, or cause them to be! 
read, and use them as evidence in his 
own favor.” Gellatly v. Lowery. 
supra [quot Kramer v. Kramer, 30 
App. Div. 20, 80 NYS 184]. : 

41. Cal—Metteer v. Smith. 156 
Cal. 572, 105 P 735: Orland Bank v. 
Finneli, 133 Cal. 475, 65 P $76: Hodg- 
kins v. Dunham, 10 Cal. A. 690, 103 
P 351. 

Conn.—Walter v. Sperry. 86 Conn. 
475, $5 A 739, 44 LRANS 28. 

Towa—Lee v. Coon Rapids Nat} 
Bank, 166 Towa 242, 144 NW 630; | 
Farmers’, ete, Bank v. Wood, 143/| 
Towa 635, 118 NW 282, 120 NW 625;/ 
Walkley v. Clark, 107 Iowa 451, 78 
NW 70: Kilbourne v. Jennings, 40 
Towa 473. 

Mo.—Hill vy. Sturgeon, 28 Mo. 323; 
State v. Rayburn, 31 Mo. A. 385; Cook 
v. Harrington, 31 Mo..A. 199. 

Pa—Thomas vy. Miller, 151 Pa. 483, 
25 A 127 [dist Calhoun v. Hays, $/| 
Watts & S. 127, 424mD 275, on =| 


ground that in this case the deposi- 
tion is taken by the adverse party]: 
Logan v. MeGinnis, 12 Pa. 27; South- 

= Ins. Co. v. Knight, 6 Whart. 
7 

Eng.—Temperiley v. Scott. 5.C. & P. 
341. 24 ECL 596; Wheeler v. Adkins, 
5 Esp. 246. 

See also Linfield v. Old Colony R. 
Corp., 10 Cush. (Mass.) 562, 57 AmD 
124 (holding that when one party 
takes a deposition on interrogatories, 
a part of which is for the purpose of 
meeting certain expected testimony | 
from the adverse party, and does not} 
otherwise intend to use such part, he} 
must accompany the interrogatories | 
with a distinct notice in writing of | 
his purpose in taking it. or such ad- 
verse party may require the whole/| 
to be read to the jury, although he 
has not introduced the testimony to 
meet which the deposition was | 
taken). 

“An offer of a deposition in evi-| 
dence by the party jeaking it is pre-| 
sumed to be an offer of it in its! 
entirety, because he cannot be al- 


and withhold a part. . He may | 
withhold it entirely. but if he puts/ 
any part im evidence he must offer! 


where documents are attached to in- 
terrogatories for the purpose of prov- 


jing their execution merely, the party 


at whose instance the answers to the 
interrogatories are put in evidence 
is not bound to offer also the docu- 
ments). 

(b] Bfifect of introduction by ad- 
versary.—Where the entire _deposi- 
tion is afterward introduced in evi- 
dence by the adverse party, the error 
is cured. Farmers’, etc. Bank Vv. 
Wood, 143 Towa 635, 118 NW 282, 
120 NW 625. 


6 Whart. (Pa.) 
. S$—Crotty v. Chicago Great 
Western R. Co. 169 Fed. 593, 95 
CCA $1; Scherer v. Everest, 168 Fed. 
§22, $4 CCA 346. 

Pa sac v. Skaggs, 73 Ala. 

Conn.—Ansonia v. Cooper, 66 Conn. 
184, 33 A $05. 

Ky.—Jonas v. South Covington, 
ete, R. Co. 162 Ky. 171, 172. SW 181, 
AnnCasl9$16E 965. 

Mo—Norris v. Brunswick, T3 Mo. 
256; State vy. Phillips, 24 Mo. 475; 
Richardson v. Metropolitan St. R. 
Co., 166 Mo. A. 162, 147 SW 1126; 
Hunter v. Johnson, 119 Mo. A. 487, 
$4 SW 311i. Sia 

Nebr.—Converse v. Meyer, 14 Nebr. 
190, 15 NW 340. 

N. Y—Smith v. Crocker, 3 App. 
Div. 471, 38 NYS 268. 

N. D—Gussner v. Hawks, 13 N. BD. 
453, 101 NW 898; Fargo First Nat 
Bank v. Minneapolis, etc, Co., 
11 N. D. 280, 91 NW 436. 

Pa.—Thomas v. Miller, 151 Pa. 482, 
25 A 127; Calhoun v. Hays, § Watts 
& S. 127, 42 AmD 275; Goodman v. 
Merchants’ Dispatch Transp. Co., 3 
Pa. Super, 282. 40 WklyNC€ 232. 

W. Va.—Channell v. West Virginia 
Pulp, etc., Co., T7 W. Va: 494, 87 SE 


$76. 
Wis.—Juneau Bank v. MecSpedon, 
15 Wis. 629. 


[a] Parts not used by adversary. 
—A party has a right-to use parts 


I 


while declining to introduce all the witness had_ 
said on that subjeet“® One party may be permit- 
ted to read a portion of a former deposition to 
diseredit a witness ** or prove admissions by the 
adverse party whose deposition he has taken ** or 
which has been taken ex parte *S im the eause 
pending, leaving it te the other party to read the 
remainder of the deposition-*® 
deposition, taken in a suit between different par- 
ties, may be read in evidence against him as an. 
admission, the rule is. that the whole deposition 
must be read.®° 
sition is introduced and read, the adverse party may 
read or eall for the reading of so much of the 
balance of the deposition as is relevant and per- 
tinent;5? but he cannot read the portions omitted, 


But while a party’s 


Where only a part of a depo- 


451, 78S NW 70; Citizens’ Bank v. 


Meeartney v. Smith, 10 Kan. A. 580, 


referred to in the! 62 P 540; Hamilton Brown Shoe Co. 
Cook v.| Vv. Milliken, 62 Nebr, 116, 8@ NW 913. 


_ 46. Portsmouth Cotton Oil Refin- 
ing Corp. v. Madrid Cotton Oil Co. 
(Ala,) TT S 8; Norris v. Brunswick, 
73 Mo. 256; Pruitt v. Martin, 59 Mo. 
Si ; Edwards v. Crenshaw, 30 Mo. A. 

47. Farmers’, ete, Bank v. Wood, 
143 Towa 635, 118 NW 282, 120 NW 
625; Culbertson v. Salinger, (lowa) 
117 NW 6; Matter of Van Ness, TS 
Mise, 592, I89 NYS 485. But see 
North Alabama Tract. Co. v. Daniel, 
3 Ala, A. 428, 57 S 120 (holding that 
where plaintiff took defendant's depo- 
Sition, plaintiff was not entitled over 
defendant's objection to introduce a 
part only of the deposition, as plain- 
tiff had the burden of contradicting 
the objectionable portions). 

{a] Beason for rnule—‘“The rules 
relative to reading parts of the depo- 
sition I think proceed on the old 
ground thgt-a party may always use 
the admissions of the other side, or 
their answers to_ interrogatories, 
without putting in the whole admis- 
sion or answer, leaving it to the 
trial judge, or to the other side, to 
require the whole answer, if explana- 
tory, to be read.” Per Fowler, S., 
in Matter of Van Ness, 78 Misc. 592, 
614, 1389 NYS 485. 

48. Watson v. Winston, (Tex. Civ. 
A.) 43 SW 852. 

49. Farmers’, ete. Bank v. Wood, 
143 Iowa 635, 118 NW- 282, 120 NW 
625; Culbertson v. Salinger, (Towa), 
117 NW. 6; Norris v. Brunswick, 73 
Mo. 256; Pruitt v. Martin, 59 Mo. 
325; Edwards v. Crenshaw, 30 Mo. 
A. 510; Matter of Van Ness, 78 Mise. 
592, 189 NYS 485. See also Webster 
v. Calden, 55 Me. 165 (holding that 
when the answer to a certain inter- 
rogatory in a deposition, given by 
a deponent te be used in a former 
suit between the parties, is read by 
defendant to contradict such depon- 
ent’s statement, made in a deposition 
in the present suit, plaintiff may read 
all ef such answers in the former 
deposition as pertain to the same 
subject, but none other). 

50. Kritzer v. Smith, 21 Mo. 296, 
301. See also Hammat v. Emerson, 
27 Me. 308, 46 AmD 598 (dictum to 


of the deposition taken by his ad-/| same effect). 


versary and not read by him on the 
trial; when the parts so offered to 


| be read are competent evidence in the 


action. Neilon v. Marinette, etc., 
Paper Co., 75 Wis. 579. 44 NW = TT2. 

{b] £f ed to read the 
whole, it is, harmless error, unless 
prejudicial. ‘Smith v. Crocker, 3 App. 
Div. 471, 38 NYS 268. 


“As the deposition was read as an 
admission, regularly, the party read- 
ing it should have read the whole. 
The distinction is that, when an ans- 
wer is read as part of the pleadings 
in the cause in which it is filed, only, 
such parts may be read as the party: 
desires; but when it is taken from 
the cause in which it -is filed and: 


44. Sternberg v. Crohon, etc., Co.,| read in another proceeding, as an 
lowed to put in evidence a part only / 172 N. C. 731. $0 SE $35; Boney v. | admission, there the whole of it must’ 


Boney, 161 N: C. 614, SE 784; 
Barton v. Morphis, 15 N. C. 240. 
45. Walkley v. Clarke, 10T Iowa 


77 


be read by the party offering it.”. 
Kritzer v. Smith, supra. 
51. Ala—Curtis v. Parker, 136 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


§§ 346-347] 


if they are incompetent and duly objected to.>? 
The court may in its discretion require the whole 
deposition to be offered and read at the same 
When the last of a series of depositions 
is read by the party taking it, he thereby makes 
the previous depositions evidence, and they may be 
referred to by either party for the purpose of sus- 
taining or discrediting the witness.** 
read his own cross-examination of his opponent’s 
witness after he himself has read the direct exami- 


time.®? 


nation.”® 


Extracts. Unless the whole deposition is before 
the court, extracts therefrom are inadmissible,°* and 
it is not permissible to introduce and read mere ex- 
cerpts or fragmentary and isolated portions of a 
deposition,®? nor to take out a portion of a depo- 
sition and a part of a sentence, leaving what stands 
to convey a different meaning from what it would 


if read with the context.** 
[§ 347] 


Ala, 217, 38 S 935. See also Edgar 
v. McArn, 22 Ala 796 (holding that 
where a letter or account current was 
attached to the deposition of a wit- 
ness in answer to a cross-interroga- 
tory, if the party calling for them 
declined to read them the opposite 
party might read them in evidence 
to_ the jury). 

Kan.—Grant v. Pendening, 15 Kan. 


236. 
St. Paul R. Co., 
308. 


Minn.—Watson v. 
76 Minn. 358, 79 NW 

N. Y.—Gellatly v. Lowery, 19 N. Y. 
be oy 113. 


h. — Great Western Despatch 
tn 7 Te gapahe Line v. Glenny, 41 Oh. 
Tex.—Yates v. Billings, (Civ. A.) 


148 SW 1130; Couturie v. Roensch, 
(Civ. A.) 134 SW 413; Birge-Forbes 
Co. v. St. Louis, etc., R. Co., 53 Tex. 
Civ. A. 55, 115 SW 333; Ferguson v. 
Luce, 1 Tex. A. Civ. Cas. § 537. 

See also Semisch v. Keith, 16 B. C. 
62 (by rule of court). 

Compare Little Rock Grain Co. v. 
Brubaker, 89 Mo. A. 1 (holding that 
where a person reads a deposition, 
omitting portions reflecting on the 
condition of a witness for his ad- 
versary, it takes the question of the 
condition of the witness out of the 
case, and the adversary will not be 
permitted to read such portion). 

{a] Interest of deponent.—Where 
a part of a deposition has been used 
by defendant in an action for in- 
juries to show that plaintiff's wit- 
ness had intimated to deponent that 
he would make a corrupt bargain 

“with him for defendant railroad, it 
was proper to allow plaintiff to read 
the rest of the deposition to show 
deponent’s temper toward the wit- 
ness, and his interest in the prosecu- 
tion of the witness for alleged per- 
jury in another case against the rail- 
Toad arising out of the same accident. 
re ete, R. Co. v. Coon, 69 Tex. 

[b] Wot merely to contradict.— 
When one party is permitted without 
objection to read part of a deposition 
taken by him, the opposite party can- 
not be allowed to read the other part 
for the sole purpose of contradicting 
the a a Logan v. McGinnis, 


12 Pa, 
52. Wanamaker v. Megraw, 168 
N. Y. erie $1 NE 112; ramer vy. 
Kramer, 80 App. Div. 20, 80 NYS 184; 
Whitlatch v. Widelity, ete. Co., 21 
App. Div. 124, 47 NYS 3 
53. Watson v. St. Paul R Co., 76 
308; Edwards v. 
A. 510; Bowen v. 


Minn. 358, 79 NW 
Crenshaw, 30 Mo. 
Durant, 25 N. D. 11, 146 Nw 728; 
Lyon v. Marriott, 5 B. C. 
64. Carville v. Stout, 40. ia 796. 
{18 C. J.—24] 


b. Where Part Is Incompetent. 
deposition may be good in part and*bad in part.** 
The party proposing to use it must use it only to 
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prove.*® 


A party may 


mony.** 
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prove that part which it is competent for him to 
A party introducing or reading a depo- 
sition in evidence, may omit incompetent or irrele- 
vant facts or statements therein contained, and an- 
swers that are not responsive,*! by direction of the 
court,** or upon the court’s deciding such facts or 
statements to be incompetent.®* Where a deposition 
contains both competent and incompetent testimony, 
the whole deposition should not be excluded, but 
only that part containing the incompetent testi- 
And where the whole deposition is admis- 
sible, it is error to admit only a part of it.° Where 
a deposition is excluded at a trial, a request to per- 
mit the reading of an answer to an interrogatory in 
such deposition is properly denied.** 
direct interrogatory is excluded, the cross-interroga- 
tories and answers depending thereon must also be 
excluded.** Where a portion of an incompetent dep- 


And where a 


osition is admitted in evidence over the objection of 


A 


55. Schnabel v. American Educa- 
one Alliance, 79 Misc. 624, 140 NYS 


[a] Beason for rule.—Testimony 
taken under cross-interrogatories 
frequently constitutes merely a direct 
examination, and where, after 2 
plaintiff has read from the deposition 
of a witness takex on defendant’s 
behalf the direct testimony of such 
witness, it is improper to rule out 
the entire cross-examination upon the 
theory that plaintiff had made the 
witness his own and could not there- 
fore cross-examine him. New York 
Kalkhoff Co. v. Russian Orthodox St. 
Nicholas Church, 67 Misc. 107, 121 
NYS 713. 


56. Lanahan v. Lawton, 50 N. J. 
Eq. 276, 23 uh 476 [aff 50 N. J. Eq. 
196, 27 A 1 $2]. 

57. Central Coal, ete., Co. v. Pen- 
ny, 173 Fed. 340, 97 CCA 600: Crotty 
vy. Chicago, etc., R. Co., 169 Fed. 593, 
95 CCA 91; Bowen v. Durant, 25 N.D. 
11, 140 NW 728; Gussner v. Hawks, 
13 N. D. 453, 101 NW 898. 

58. Miles y. Stevens, 3 Pa. 21, 45 
AmD 621. 

59. U. S.—Alsop v. Commercial 
ripe Co., 1 ¥F. Cas. gery 262, 1 Sumn. 


Larsh, 21 Ind. 

Ky.—Finlay v. Humble, 2 A. K. 
Marsh. 569. 

La.—Moore vy. Nicholls, 5 La. 488. 

Mo.—Hamilton y. Scull, 25 Mo. 165, 
69 AmD 460. 

Tex.—Fox v. Houston, ete, R. Co., 
(Civ. A.) 186 SW 852. 

Utah—Burnham v. Stoutt, 35 Utah 
250, 99 P 1070. 

60. Forbes v. Snyder, 94 Ill. 374. 

61. Fountain v. Ware, 56 Ala. 558; 
Forbes v. Snyder, 94 Ill. 374; Downey 
C. $82; Bowen v. 
11, 140 NW. 728, 
See also Whitlatch v. Fidel- 
ity, ete., Co., 21 App. Div. 124, 47 
NYS 331 (holding that, where a 
separable portion of the answer of 
the witness in a deposition is incom- 
petent, a person cannot be compelled 
to read it as a condition to reading 
the other parts of the answer). 

[a] ive answers.—A par- 
ty reading in evidence a deposition 
taken by his adversary, although he 
thereby makes the evidence his own, 
may omit irresponsive answers. 
Fountain v. Ware, 56 Ala. 558. 

[b] Proof of declarations.—Where 
a plaintiff introduces in evidence a 
portion of a deposition taken by him, 
omitting a part relating to a con- 
versation of one of the defendants, 
they have no right to insist upon the 
whole deposition being read in evi- 
dence, to prove declarations which 


Ind.—Estep v. 


a party, such party, by thereafter requesting that 
the whole deposition be put in evidence, does not 
waive his objection.®% 


are incompetent as evidence on their 
oP part. Forbes v. Snyder, 94 Ill. 


62. Southwalk Ins. Co. v. Knight, 
6 Whart. (Pa.) 327. 

63. Hill v. Sturgeon, 28 Mo. 323. 
OS Ind.—Payne v. June, 92 Ind. 

Ka 
884, 81 P 471 


71 Kan. 
Ky.—Finlay v. Humble, 2 A. K. 
Marsh. 569. 
La.—Moore v. Nicholls, 5 La. 488. 
Md.—Hatton v. McClish, 6 Md. 407. 
See also Waters v. Dashiell, 1 Md. 
455; Budd v. Brooke, 3 Gill 198, 43 
AmD 321. 
eer ie yv. Harris, 12 Minn. 


Mo.—Hamilton v. Scull, 25 Mo. 165, 
19 AmD 460. 

N. Y.—Commercial Bank v. Union 
Bank, 11 N. Y. 203; Dambmann y. 
Metropolitan, etc., R. Co., 55 Mise. 
60, 106 NYS 221. 

Tenn.—Mt. Olivet Cemetery Co. v. 
Shubert, 2 Head 116. 

Tex.—Ec‘or v. Wiggins, 30 Tex. 
55; San Antonio Water Supply Co. v. 
Castle, (Civ. A.) 199 SW 300. 

Wis.—Sioux Land Co. v. Ewing, 
165 Wis. 40, 160 NW 1059; Fisk v. 
Tank, 12 Wis. 276, 78 AmD 737. 

Compare Crutcher v. Memphis, etc., 
R. Co., 38 Ala. 579; Hiscox v. Hen- 
dree, 27 Ala. 216 (both holding that 
where an entire deposition is offered 
in evidence, the court is not bound 
to separate the legal from the illegal 
evidence which it contains, but may 
exclude it altogether); Townsend v. 
Pepperell, 99 Mass. 40 (holding that 
if an answer in a deposition is offered 
to be read at the trial only as a 
whole, and part of it is incompetent, 
the whole is inadmissible). 

{a] Exhibits excluded.—A deposi- 
tion may be admitted and the exhib- 
its annexed to it, if in themselves 
incompetent, may be excluded. Fisk 
y. Tank, 12 Wis.-276, 78 AmD 737. 

65. Baker v. Temple, 160 Mich, 
318, 125 NW 63. 

66. eg vy. Hereford, 12 Ariz. 
85, 95 P 105. 

67. Ala—Olds v. Powell, 7 Ala. 
652, 42 AmD 605. 


n.—Griggs v. Corson, 


Kan.—Bertenshaw v. Laney, 17 
Kan. 497, 94 P 805. 

Md.—Baltimore, ete, R. Co. v. 
Dever, 112 Md. 296, 15 A 352, 26 


LRANS 712, 21 AnnCas 169. 
Nebr.—Bently v. Bently, 72 Nebr. 
803, 101 NW 976. 
N. Y.—Fleming v. Hollenback, 7 
pie 271. 
. C—McBride v. Ellis, 43 S. C. L. 
268; 67 AmD 700. 
68. Holden v. Cantrell, 88 S. C. 
281, 70 SE 815. 
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Striking out part of deposition. Where the court, 
on granting an application made during the. trial 
to'take a deposition, limits the scope of inquiry, it 
has diseretion to strike out such parts of the depo- 


sition as are beyond such scope.*® 
[§ 348] 5. Presumptions ‘° 
Proof. 


was granted." 


69. Norma Min. Co. v. Mackay, 
241 Fed. 640, 154 CCA 398. 

70. Cross references: 
Presumption as to nonresidence see 

supra § 14. 
Epes pap tion, of authority see supra 


71. .U. S—Bell v. Morrison, 1 Pet. 
351, 7 L. ed. 174. 

Md.— Young v. Mackall, 4 Md. 362. 

Nev.—State v. Jones, 7 Nev. 408. 

N. H-—Shepherd v. Thompson, 4 
N. H. 213 

Va.—Butts v. Blunt, 1 Rand (22 
Va.) 255. 

And see supra § 182. 

[a] The certificate of an officer 
duly authorized is sufficient evidence 
of the facts stated, so as to entitle 
the deposition to be read to the jury, 
if all the necessary facts are there 
sufficiently disclosed. Bell v. Morri- 
son, 1. Pet. (U. S.) 304,  Thks eds £14: 

72. Meyer v. Rothe, 13 App. (D. C.) 
97; In,re Derinza,’ 229 Mass. 435; 
a NE 942; Rust v. Eckler, 41 N. Y. 

73. U.S. _v. Fifty: Boxes, etc., of 
Lace, 92 Fed. 601; Darby v. Heager- 
ty, 2 Ida. (Hasb.) 282, 13 P 85; Will- 
iams v. Eldridge, 1 Hill (N. Y.) 249. 

74. U. S.—Texas, ,etc.,..R: Co... v. 
Reagan, 118 Med. 815, 55 CCA 427; 
Merrill v. Dawson, 17 F. Cas. No. 
9,469, Hempst. 563 [aff 11 How. 
(U. S.) 375, 13 L..ed. 736]; Ridgeway 
v. Ghequier, 20 F. Cas., No, 11,813, 
1 Cranch C. C. 4; Russell v. Ashley, 
21 F. Cas. No. 12,150, Hempst. 546. 

Cal.—In re Dolbeer, 149 Cal. 227, 
86 P 695, 9 AnnCas 795. 

Ind.—Stalker v. Breeze, 114 NE 
968; Stockton v. Graves, 10 Ind. 294. 

Iowa.—Nevan v. Roup, 8 Iowa 207. 
See also Moore v. Fryman, 154 
Towa 534, 134 NW 534 (holding that 
where a deposition taken on notice 
without objection fairly showed that 
the witness was a nonresident, al- 
though that fact was not specifically 
stated therein, it was admissible). 

Me.—Brown v. Burnham, 28. Me, 
38; Logan v. Monroe, 20° Me. 257. 

i a .. Freedman, 140 
Mich, 32, 103 NW 535; Taylor v. Tay- 
lor, 138 Mich. 658, 101 NW 832. 

Minn.—Lieb Packing Co. v. Trocke, 
136 Minn. 345, 162 NW) 449. 

Mo.—Gaul v. Wenger, 19 Mo. 541. 


N. J.—Burley v. Kitchell, 20 N. J. 


L. 305. 

Pa.—Waters v. Wing, 59 Pa. 211; 
Scott v. Province, 1 Pittsb. 189. 

S. C—Kaufman v. Caughman, \49 
S.-C. 159, 27 SE 16, 61 AmSR 808. 

Vt.—Randolph ¥!. Woodstock, 35 
Vt..291; Pierson v..Catlin, 18 Vt. 77. 

Wash.—Heinzerling v. Agen, 49 
Wash. 647, 96 P 223; Hennessy v. 
Niagara F. Ins. Co., 8 Wash. 91,235 
P 585, 40 AmSR 892. 

w. 77 


Va.—Reiniger v.. Piercy, 


and. Burden « of 
To establish the nght of a party to use 
testimony taken under a commission, it is incumbent 
upon him to show that the commission has been 
executed in compliance with the terms of the com- 
mission or the terms of the statute under which it 
Existence of irregularities in tak- 
ing the deposition will not, however, be presumed,*? 
but it will be presumed that the commissioner dis- 
charged his duty by doing all those things:in ‘the 
execution of the commission which he is not bound 
to return specifically as done.7*, Where a legal cause 
exists for the taking of a deposition, such cause will 
be presumed to exist when the deposition is offered 
in evidence, unless such cause shall be shown to have 
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tance.7° 


eral, 


he Va. 62, 86 SE 926. 

B.— Simpson v. Malcolm, 43 
N. a 79; Burpee v. Carvill, 16 N. B. 
141. 

[a] Rule applied.—(1) Where a 
witness in his deposition states that 
his residence is at a point out of the 
state, the party taking may rely on 
the presumption that the witness is 
beyond the jurisdiction of the court, 
and need, not show. service or, at- 
tempted service of a subpcena on him 
to render the deposition admissible. 
Waters. v.,, Wing, 59 Pa.. 211. (2) 
Where the residence of the witness 
is in another state it will be pre- 
sumed in the absence of proof to the 
contrary that he is at home... Scott 
v. Province, 1 Pittsb. (Pa.) 189. :(3) 
A deposition de bene esse, the wit- 
ness deposing that he was about to 
leave the state, may be used, where 
proof that he has not returned to his 
residence raises a presumption of his 
continued absence. Stockton  v. 
Graves, 10 Ind. 294. 

(Cal. A.) 


75. Curran. v. Wilson, 
171 P 817; Morgan v. Halverson, 9 
Wis. 271. But compare Meredith v. 
Kent, 3 N. C. 17 (where it was held 
that the deposition of a witness re- 
siding outside of the state would be 
admitted, although he was’ in the 


state at the time of the trial and 


summoned in the cause while in the 
state). 

[a] Residence abroad.—Require- 
ments as to proof to satisfy the 
court that a witness, whose evidence 
has been taken abroad under a com- 
mission, is out of the jurisdiction 
when the evidence is tendered are 
less stringent when he is a resident 
abroad than when the evidence has 
been taken upon his leaving the 
jurisdiction for a temporary purpose. 
Mills v. Mills, 2 Swab. & Tr. 310: 
SF hy Sparrow v. Blount, 90 N. C: 


77. See statutory provisions; and 
see infra § 349 et sea. 
eles 3 Ky.—Beall v. Bethel, 11 Ky. 
Pp 

Mo. Bush v. Block, 193 Mo. A. 
704, te SW 153. 

N. Y.—Miners’, ete., Bank vy. Ards- 
ley Hall Co., 113 App. Div. 194, 99 
NYS 98. 


Tex. a hee v. Moore, (Civ: A.) 33 
SW 691 


Wis.—-Charron v. Northwestern 
Fuel Co., 143 Wis. 437, 128 NW. 75. 
79. U. S.—Whitford v,. Clark 


County, 119 U. S. 522. 7 SCt 306. 30 
L. ed. 500; [rev Whitford v. Clark 
Countv. 13 Fed. 887]; Vagaszki_ v. 
Consolidation Coal Co., 225 Fed. 913, 
141 CCA: | 37; 'Texas,; ete., «Ra Col nv. 
Watson. 112 Fed. 402. 50 CCA 230 
faff.190 U. S. 287, 23 SCt 681,°47 
bers 1057]; Fagan vy. Calter, 28 Fed. 


[§ 349] .6. Grounds of Admissibility—a. 
General. The grounds upon which a deposition is 
admissible are usually regulated by statute.77 

[§ 350] b. Absence of Witness—(1) In Gen- 
The general rule is that, in the absence of 
agreement or waiver, the deposition of the witness 
will not be admitted when he has been called and 
examined at the trial ** or is present and capable of 
being examined.’® Numerous exceptions to this gen- 


[$§ 847-850 


ceased, by the party objecting to the admissibility 
of the deposition.’* Where, however, it appears that’ 
the witness whose deposition is offered in evidence is 
within the jurisdiction of the court, it has been held 
the duty of the party offering the deposition to.show 
a sufficient cause for using it.7> Where a deposition 
is sought to be introduced upon the ground that the 
witness lives more than the distance preseribed by 
statute from the place of trial, the opposite party 
may show that the witness lives less than such dis- 


In 


Ala_-Humes v. O’Bryan, 74 Ala, 
64; Webb v. Kelley, 37 Ala. 333. 

Ark,—Midland Valley. R. Co. v. En- 
nis, 109 Ark. 206, 159 SW 214. 

Conn.—Handy. v. Smith, 77 Conn. 
165, 58 A 694; Neilson v. Hartford St. 
R. Co., 67 Conn, 466, 34, A 820, 

Ga.—East Tennessee, ete., R. Co. 
VaiKane, 92) Ga. 187,18 -SEy 18)-22 
LRA, 815. 

Iowa.— Loos v. Calendar | Sav. 
Bank, 174 Iowa 577,156 NW 712. 

Kan.—Chicago, etc., R. Co. v. Prou- 
ty, 55 Kan. 503, 40 P 909; Fullenwider 
v. Ewing, 30 Kan, 115, 1 P 300 

Ky.—Dailey v; Lexington, ete., R. 
Co., 180 Ky. 668, 203 SW 569; Hobbs 
v. Com., 156. Ky. 847, 162 SW 104; 
Kentucky Tobacco Assoc. v. Ashley, 
5 KyL 184. 

Mich—Dunn v. Dunn, 11 Mich. 284. 

Mo.—Barber Asphalt Pav. Co. v. 
Ullman, 1387 Mo. 543, 88 SW 458; 
Schmidt , w. St. Louis, 
119. Mo. 256, 24 SW 
250; Chapman v. Kerr, 80 Mo. 158; 
Ihl v. St. Joseph Bank, 26 Mo, A. 
129; Carter v. Prior, 8 Mo. A. 577 
[aff 78 Mo.) 222], 

N. H.—Clark v.. Congregational 
Soe., 44 -N. H. 382; Hayward. v.;Bar- 
ron, 88 N. H. 366 [foll, Clough v. 
Bowman, 15 N. H. 504]. 

N. Y.—Miners’, ete., Bank v. Ards- 
ley Hall Co., 113 App. Div... 194, 99 
NYS 98 } 

Pa—Stiles v. Bradford, 4 Rawle 
394; Irwin v. Reed, 4 Yeates 512. 
Dei oriniodk Sances v. Reese, 6 Coldw. 

Vt.—Doe v.: Adams, 1 Tyler 197. 

Wash.—Lyen v. Lyen, 98 Wash. 
498. 167 P1113, 

W. Va.—Hanley v. West Virginia, 
ete.. R. Co4.59,W. Va. 419.53 SH 625. 

Wis.—Zoesch v. Flambeau. Paper 
Co., 1384 Wis. 270, 114 NW 485; An- 
derson v. Chicago Brass Co., 127 Wis. 
273, 106 NW 1077; Hughes v. Chicago, 
ete., Rs Coy, 1122 Wis.258, 99° NW 897. 
But'ssee Johnson v. St. Paul, etce., 
Coal Co.} 126 Wis. 492, 105 NW 1048; 
Clark Co. v. Rice, 127 Wis. 451, 106 
NW 231. 7 AnnCas 505 (holding that 
the depositions of officers of an ad- 
versary corporation taken before 
trial, may be read, although the offi- 
cers are present). 

RB: C.—tT.von v. Marriott. 5 B. C.157. 

[a] Witmess in jail—Where the 
deposition of a person in jail under 
sentence has been taken? but upon 
proper affidavit the attendance of the 
deponent has been procured, the depo- 
sition will be suppressed. Webb v. 
Kelly, 37 Ala. 333: 

[b] In Texas where a witness is 
in attendance upon the court atthe. 
time and held under the rule, his 
deposition cannot be read. McClure 
v. Sheek, 68 Tex. 426.9 4 SW 552; 
Randall v. Collins, 52 Tex. 435; Elliot 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eral rule are, however, recognized by the decisions,°° 
depending upon particular statutory provisions,*! or 
based especially upon the right of the adverse party 
to cross-examine the witness or call him as his own 
witness at the trial,®® or upon the fact that the depo- 
sition contains declarations or admissions of the ad- 
verse party,®® or is introduced for the purpose of 
impeaching the witness after the proper founda- 
tion has been laid.8¢ The presence of the witness in 
court after his deposition has’ been read will not 
justify its exelusion,®® nor will the fact that a non- 
resident witness had been in attendance upon the 
trial before his deposition was read.8° The depo- 
sition of an absent nonresident witness will not be 
excluded beeause he deposed that he expected to be 
present at the trial.67 A deposition which comes up 
in a ease on appeal from an inferior court may be 
read, although the witness is present’ in court.§§ 
Where a witness is excused from testifying on the 
ground that he cannot do so without incriminating 
himself, his deposition is not thereby rendered, ad- 
missible.®® A deposition taken when the witness 
was mentally strong will not be rendered inadmis- 
sible by his presence and examination at the trial, 
if he was then mentally ineapable of testifying.®° 
Discretion of court. The admission of a depo- 
sition, when the deponent is present at the trial, is 
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court, under the | Jurisdiction at Time of Trial. 
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particular circumstances of the ease.®! 

[§ 351] (2) Deponent beyond Court’s Jurisdic- 
tion or Prescribed Distance. Where the right to — 
introduce a deposition depends upon the deponent’s 
being beyond the court’s jurisdiction °* or more than 
a preseribed distance from the place of trial,®* pre- 
liminary proof to satisfy the court of that faet must 
be made, ‘unless the adverse party has dispensed 
with the necessity of such proof by expressly or im- 
pliedly waiving it. Where’ the deposition of a 
party to the cause is offered on the ground of resi- 
dence beyond a prescribed distance, he ‘ought to be 
held to stricter proof of the facts which ereate the 
necessity or convenience than a person who offers 
the deposition of a disinterested witness. It is 
no objection to reading the deposition of a witness, 
taken under a rule of court, who lives more than tke 
preseribed distance from the place of trial that he 
had been in the city during the session of the court, 
the facet not being known to the party.®° ‘ 

Removal of objection. Where the objection to . 
depositions on the ground that there is no proof that 
the witnesses are not within, the process of court is 
not made until they are offered in evidence, the 
party offering them may be allowed to remove that 
objection by proof.°7 

[§ 352] (8) Nonresidence or Absence from 
Whether or not the 


largely within the discretion of the 


v.. Mitchell, 28 Tex. 105; Boetge v. 
Landa, 22 Tex. 105. 

80. Louisville v. Muldoon, 49 SW 
791, 20 Kyl 1576; Phenix v. Baldwin, 
14 Wend. (N, Y.) 62; Schmick v. Noel, 
64 Tex. 406; San Antonio St, R. Co, 
v.’ Renken, 15 Tex. Civ. As,229,. 38 
SW _ 829. 

fa] In New York the deposition 
of a witness taken out of the state 
may be read in evidence, although 
the witness is in court, unless, for 
reasons satisfactorily shown the dep- 
osition has been suppressed by an 
order made for that purpose., Hedges 
v. Williams, 33 Hun (N, ¥.) 546 [aff 


102_N.,Y. 157,,.6 NE. ,111,,..9° NYCiv 
Proc isas Phenix. v. Baldwin,, 14 
Wend. (N. Y.). 62. 

81. Adams v. Weaver, 117 Cal. 42, 


48 P 972; Johnson v. McDuffee, 83 
Cal. 30, 28 P .214;. Newell v., Des- 
mond, 74,Cal. 46, 15 P 369; Louisville, 
etc., R. Co. v. Hubbard, 116 Ind. 193, 


19 NE 611; Zlinkoff v. Bonis, 171 
NYS, 228. Y 
82. Del.—Flinn v. Philadelphia, 


ete.,,R. Co,,.6 Del. 469. 

Ga.—Southern R.. Co., v.. Dickson, 
138 Ga. 371, 75 SE 462; Hartford City 
F. Ins. Co. v. Carrugi,.41, Ga. 660. 

Tll.—Bradley v. Geiselman, 17 Ill. 
571; Frink v. Potter, 17 Il]. 406. 

Towa.—Tabor v. Foy, 56 Iowa 539, 
9 NW... 897. 

Kv.—Louisville, ete... .R. 
Sheenbergen, 69 SW 1094, 24 me, 761. 
fie. C.—MeLaurin y. Wilson, 16 S. C. 

Tenn.—Turney vy. Officer, 3 Head 
567: Ford.v.. Ford, 11.,.Humphr. 89. 

Tex —Dillingham v. Hodges, (Civ. 
A:) 26 SW. 86. 

83. U..S8.—Texas, ete... 

Watson. 112 Fed. 402. 50 Go ss Taft 
rae S.. 287, ,28 SCt 681, 47 L,,ed. 

Ind.—Terre Haute Electric R. Co. 
v. T.auer. 21 Ind. A. 466; 52 NH, 703, 

Kan.—Moore y.. Brown, 23 Kan. 


69. 
Me.—Gilchrist v. Partridge, 73 Me. 


14 

Mo.—Black v. Epstein. 221 Mo. 286, 
120 SW 754; Southern, Bank v. Nich- 
ols, 202 Mo. 309, 100 SW 613; Barber 
Asnhalt Pav. Co, v. Ullman, 137 Mo, 
543, 38 SW 458; Bogie v. Nolan, 96 
Mo. 85. .9.SW..14 .foverr. Priest v. 
Way, 87 Mo, 161: State v. Chatham 
Nat. Bank, 80 Mo. 626; Wilson v. 
SAUSR NEM <A Mo, A., 191, 151. SW 


84. Moline Plow Co. v, GUDGT fe, 3 
Dak. 239, 1 NW 1 [aff,119.U. 8. 
1 SCt 305, 30 L. ed. 4761; Bo rben 
Asphalt Pav. Co. v. Ullman, 1387 Mo, 
543, 38 SW 458 


85. Benjamin v. Metropolitan St. 
R..Co., 133 Mo, 274, .34.SW 590. 

86. Eby v. Winters, 51 Kan. 777, 
33 P 471. 

87. Nevan v. Roup, 8 Iowa 207; 
Klaw v. New York Press. Co., 151 


App. Div. 720, 186 NYS 224 
88. Oliver v. Sale, Quincy (Mass. ) 


29. 
Mg Hayward v. Barron, 38 N. H. 


90. Tift v. Jones, 74 Ga. 469. See 
also. Jack v.. Woods, 29 Pa, 375 
(where the question arose, but was 
not decided). 

fa]. Tustration—Where a_ wit- 
ness who became a resident of the 
county after his deposition was taken 
was present at the trial, but stated 
that he had recently been sick,, and 
that his.mind and recollection were 
affected, that his mind was not in a 
condition then. to remember what 
really occurred, and that he was well 
and his memory was better when the 
deposition was taken, it was held that 
the deposition was admissible, it ap- 
pearing that his testimony contained 
in it was clear and positive, while 
that given on the trial was doubtful, 


hesitating, ane uncertain. Tift v. 
Jones, 74 Ga. 469. 
91. Cal.—Grigsby v. Schwarz, 82 


Gal. 278.; 22.P 1041. 

Ga,—Southern R. Co. v. Dickson; 
138 Ga..871, 75 SE 462: Western, etc., 
R..Co. v. Bussey, 95..Ga. 584, 28 SE 
207; mee hosrd: Air-Line R. Co. v. 
Hunt, 10 Ga. 278, 78 SH 588. 

N. Cw -Tilzmmnan v. Seaboard Air- 
Line R..Co., 167.N. C. 168, 83 SM 315, 
1090 [rev 237 U. S. 499, 35 SCt 658, 
59 L. ed. 1069]. 

Tex.—O'Connor v. Andrews, 81 Tex. 
28, 16 SW. 628; Sehmick v. Noel, 64 
Tex. 406: O'Connor v. Curtis, (Tex.) 
18 SW 958; Hittson v. State Nat. 
Rank, (Tex,) 14 SW 780; F. Assoc. v. 
Masterson, sO ke A.) 88 ‘Sw. 49; Gal- 
veston, ete., R. Co. v, Gormley, (Civ. 
A.) 35. SW ‘488. 


Wis.—Thayer v. Gallup, 13 Wis. 
539. 
[a] Abuse of discretion.—Judg- 


ment will not be reversed, unless it 
is made to appear that such discre- 
tion, has been abused in such a way 
as to prejudice the case of the party 


gompleining. Schmick v. Noel, 64 
92. See cases infra note 94. 


See cases infra note 94. 

94, U. .S.—Sergeant vy. Biddle, 4 
Wheat. 508, 4 L. ed. 627; Vagasazki v. 
Consolidation Coal Co., 225 Fed. 913, 
141, CGA: 87;. Bowie v. Talbot, 3 -F. 
Cas, No.1, 782,1  Cranch. .GuC.; 247; 
Hope y. Eastern Transp. Line, 12 
Cas. No. 6,680. [aff 95 U.S, 297, 24 
L. ed..477]; Park v. Willis, 18 FP. Cas, 
No. 10,716, 1 Cranch C. C, 357; Weed 
v,, Kellogg, 29. F..Cas,. No. 17,845, 6 
McLean 44. 

Ala.—Memphis, R. 

Maples, 63 Ala. 
rc Branch v.  Mitenalt, 24 Ark, 

Ga.—Booker v. Booker, 20 Ga, 777. 

Ind.—O'CGonnor v. O’Connor, 27 Ind, 
69; Griffin. v. Templeton, 17 Ind. 
ane’ Haglett..v. Gambold, 15. Ind. 

-v. Smith, 


Ky.—Houston, etc., Co. 
166 Ky... 74, 178 SW. 1145; Smith v. 


Oh " GR sp Ve 


Park, 84 SW 1167, 27 Kyl.351 [aff 
84 SW./304, 27 KyL 12]; Gregg. vy. 
Woods, 3 Kyl 526. 

Minn.—State v. Elliott, 75 Minn. 
891, 77 NW 952; Atkinson v. Nash, 
66. Minn. 472, 58 NW 39. 

Mo.—Heinbach v. Heinbach,. 262 


Mo. 69, 170 SW 1143; Dubowsky _ v. 
Binggeli, 184,Mo. A. 361, 171, SW 12; 
Folks vy. Burnett, 47 Mo. A. 564. 

N. Y.—Barron, v. Peo.,.1:N. Y, 386, 

Pa:—Parker v. Farr, 1 Browne 252. 

Tex.—Statford v. King, 80 Tex, 257, 
94. AmD 3804. 

W. Va.—Hanley v. West. Virginia, 
ete, R. Co., 59 W. Va. 419, 63 SE, 625, 

fa] Sufficient preliminary proof 
(1) made bv. statement of counsel 
Johnson. v. McDutfee, 88 Cal, $0, 28 

P 214; Golden v. State, 22. Tex. A, » 
5 Sw'53l. (2) By showing that de- 
ponent is in the naval service. Gold- 
ing v. The America, 20 La, Ann. 
455, 

[b] A deposition taken under stip- 
ulation is admissible, without proof 
that the witness is not, at time it 
is offered, within the jurisdicton of 
court. The Colusa, 248 Fed, 21. 

95. Keller v. Labaugh, 11 Pa. Co, 
6388; Turner vy. Laubagh, 6 Kulp 
(Pa.) 368. 

Pettibone v, Derringer, 19 F, 
Cas. No, 11,048, a SROBD Pat. Cas. 152, ° 
4, Wash. C, 
97. Lepper Vv. 7Bnitton, 7 Mo,. 221. 


1d GodeRep 54, 6 NYLegObs 308. 
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deposition of a witness should be received in evi- 
dence must be determined from the facts in exist- 
ence at the time of the trial, and if at that time 
it is shown that the witness does not reside in or 
has removed from the county or state where the 
trial is proceeding, his deposition, otherwise unob- 
jectionable, is receivable in evidence.®s 
witness is within the jurisdiction up to within a 
short time of trial and disappears before he can be 
examined, it must be shown that his absence is 
without the consent, connivance, or collusion of the 


party offering the deposition.*® 
[§ 353] 


in evidence at the time of trial 


98. Ala,—Carter v. Tennessee Coal, 
ete, R. Co., 180 Ala. 367, 61 S 65; 
Eddins v. Wilson, 1 Ala, 2387. 

Conn,—Spear v. Coon, 382, Conn. 


Mass.—lLivesey v. Bennett, 14 Gray 
0. 
Mo,—Moudy v. St. Louis Dressed 


Beef, etc,, Co., 149 Mo, A. 4138, 130 
SW 476 


Nebr.— William B. Grimes Dry 
Goods Co. v. Shaffer, 41 Nebr. 112, 
69 NW 741. 

N. Y.—Bronner y, Frauenthal, 87 


N. Y. 166,-4 Transer. A. 116 [aff 22 
N. Y, Super. 350]; Markoe vy, Aldrich, 
1 AbbPr 55. 

N. C.—Jeffords v. Albemarle Water- 
works, 157 N. C. 10, 72 SE 624; Barn- 
hardt v. Smith, 86 N. C. 473; Alex- 
ander v. Walker, 35 N. C. 138. 

Vt.—Johnson v,. Sargent, 42 Vt. 195. 

Ont.—Reg. v. Nelson, 1 Ont. 600. 

{a] A temporary absence is suf- 
ficient to support a deposition taken 
on affidavit that the witness was 
about to leave the state, and the 
deposition is admissible in evidence, 
although it appears that the witness 
still has his residence or home in the 
state. Eddins v. Wilson, 1 Ala, 237. 

{b] Imtention not to leave. — 
Where a deposition is allowed to be 
taken on the ground that it is feared 
that the witness is about to leave 
the state, it is admissible, if he is 
out of the state at the time of the 
trial, notwithstanding he stated in his 
deposition that he had no present 
intention of leaving the state. Live- 
sey v. Bennett, 14 Gray (Mass.) 130, 
Compare Alexander v. Walker, 35 
N. Cc. 18 (construing a statute pro- 
viding for the introduction of a depo- 
sition where the witness has left the 
state with an intention of changing 
his domicile or of being absent for 
six months). 

99. Mobile L. Ins. Co. v. Walker, 
58 Ala, 290; Carpenter vy, Lippitt, 77 
Mo, 242; Huthsing v. Maus, 36 Mo, 
101, 

1, Commercial Bank v, Whitehead, 
4 Ala. 687; Goodwyn v. Lloyd, 8 Port. 
(Ala.) 287; Larkin v. Avery, 23 Conn. 
804; Morse v. Bugbee, 28 Wis. 683; 
Morgan v. Halverson, 9 Wis. 271. 
Compare Ward v. Wells, 1 Taunt. 
461, 127 Reprint 913 (holding that 
where a witness has been examined 
on the ground that he is about to 
leave the kingddm, his deposition 
may be read if he has actually sailed, 
although his vessel has been driven 
back into port by contrary winds). 

[a] Reason for rule.—The reason 
is that no depositibn should be used, 
where it appears that the reason for 
taking it no longer exists, Morse v. 
Burgbee, 28 Wis. 688; Morgan v. Hal- 
verson, 9 Wis. 271, 

a. Larkin v. Avery, 28 Conn. 304. 

8. Brewer v. Beckwith, 35 Miss. 
See also Indianapolis, ete, R. 


(4) Failure to Depart. Where a dep- 
osition is taken for the reason that the deponent is 
about to depart from the jurisdiction of the court, 
and he fails to do so, such deposition cannot be used 
And where there 
is a controversy as to whether the witness has de- 
parted, the party offering the deposition must have | 
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Where a 


[§ 355] 
eral. 


(6) 


[§§ 352-356 


proof of that fact in court.? 


Removal within Reach of Process. 


A deposition will not be admitted in evidence, where 
it is shown that the witness has, after it was taken, 
removed within the jurisdiction of the court, and 
that his attendance might have been procured.’ 
seems, however, that some knowledge of the change 
of residence must be brought home to the party pro- 
posing to introduce the deposition in evidence.* 


It 


Showing of Absence—(a) In Gen- 


As a general rule, in order to render a depo- 


sition admissible in evidence, some sufficient grounds 


de bene esse.® 


[§ 356]  (b) 


Co, yv. Stout, 53 Ind, 143, 159 (con- 
struing a statute providing that 
“when a deposition is offered to be 
read in evidence, it must appear to 
the satisfaction of the court that 
the cause for taking and reading it 
still exists”). 

{a] The temporary presence of a 
nonresident witness at the place of 
trial does not render his deposition 
previously taken inadmissible. Waite 
v. Teeters, 86 Kan. 604, 14 P 146 
(holding that no person can be com- 
pelled to attend for examination on 
the trial of a civil action except in 
the county of his residence; and 
hence the fact that a witness is tem- 
porarily in or passing through an- 
other county at the time and place 
of the trial therein is no objection 
to the reading of his deposition pre- 
viously taken for use at such trial). 

4. Patapsco Ins. Co. v. Southgate, 


5 Pet. (U. S.) 604,°8 L. ed. 243; 
Merrill v. Dawson, 17 F. Cas. No. 
9,469, Hempst. 6563 [aff 11 How. 


(U. S.) 375, 18 L. ed. 786]; Russell 
v. Ashley, .21 F. Cas. No. 12,150, 
Hempst. 546; Hammock v. McBride, 
6 Ga. 178; Gallup v. Spencer, 19 Vt. 
327. See also Ables v. Miller, 12 
Tex, 109, 111, 62 AmD 6520 [quot 
with approval in Dolbeer’s Est., 149 
Cal. 250, 86 P 695, 9 AnnCas 795] 
(where the court said: “It would be 
unreasonable to require a party to 
keep his eye on the witness after his 
testimony had been taken, and to 
make it his duty to put the witness 
under subpcena, should he move into 
the county”). 

{a] Notorious residence.—Deposi- 
tions taken under the statute on 
account of the nonresidence of the 
witness cannot be read at the trial 
providing the witness has notorious- 
ly resided within the county where 
the cause is pending for’ some time 
preyiously, and his attendance could 
have been coerced by a_ subpcena. 
Hammock v. McBride, 6 Ga. 178. 

5. U. S—Rutherford v. Geddes, 4 
220, 18 L. ed. 848; Patapsco 
Ins. Co. v. Southgate, 5 Pet. 604, 8 
L. ed. 243; Brown v. Galloway, 4 
BR. Cas.” No.’ 2,006, Pet. CC." 291: 
Penns v. Ingraham, 19 ‘KF. Cas. No. 


BR. Cas. No. 11,603, 4 Wash. 
; 558; The Thomas & Henry v. 
ae 23 F. Cas. No. 13,919, 1 Brock. 

Ark.—Ferguson, ete. Land, ete., 
Co., v. Good, 97 Ark. 106, 183 SW 183. 

Ida.—State v. Zarlenga, 14 Ida. 
305, 94 P 55. 

Kan.—Griffith v. Midland Valley R. 
Co., 100 Kan. 500, 166 P 467; Frank- 
houser v. Neally, 54 Kan. 744, 39 P 
700; Chicago, ete.. R. Co. v. Brown, 
44 Kan. 384, 24 P 497. 

Ky.—Tolly v. Price, 17 _B. Mon. 
410; Gilly v. Singleton, 3 Litt. 249; 
Johnson v. Fowler, 4 Bibb 521; Bar- 


must first be made to appear, accounting for the ab- 
sence of the party at the time of trial,’ and espe- 
cially is this the case where a deposition is taken 


Attempt to Procure Attendance. 


In order to render a deposition admissible in evi- 
dence on account of the absence of a party, due dili- 


ber vy. Edelin, 9 KyL 971. 
La.—Hawkins vy. Brown, 3 Rob. 310. 
Minn.—Davison vy. Sherburne, 57 

Minn. 355, 59 NW 316, 47 AmSR 618; 

Atkinson v. Nash, 56 Minn. 472, 58 

NW 39. 

Mo.—State v. Miller, 263 Mo. 326, 
172 SW 385, AnnCas1916A 1099; St. 
Louis Union Trust Co. v. Merritt, 158 
Mo. A. 648, 1389 SW 824; Hollfield v. 
Black, 20 Mo. A. 328. 

Nebr.—Munro v. Callahan, 41 Nebr. 
849, 60 NW 97; Everett v. Tidball, 34 
Nebr. 803, 52 NW_ 816. 

Nev.—State v. Parker, 16 Nev. 79. 

N. Y.— Gardner v. Bennett, 38 N. Y. 
SO 197; Peo. v. Hadden, 3 Den. 


Pa.—Vickroy v. Skelley, 14 Serg. & 
R, 372; Dietrich y. Dietrich, 1 Penr. 
& W. 306. 

Pe Py ee cae v. Purcell, 1 Overt. 

Va.—Lawrence v. Swann, 5 Munf. 
(19 Va.)s 4332. 

Eng.—Procter v. Lainson, 7 C. & P. 
629, 32: BCL 793; Mills v. Mills, 2 
Swab. & Tr. 310; Robinson v. Markis, 
2 M. & Rob. 375. 

B. C.—In re Ockerman, 6 B. C. 143. 

[a] Inability to attend.—A depo- 
sition taken under a rule of court 
to be read in case of the inability of 
the witness to attend cannot be read 
unless such inability or that the wit- 
ness lives beyond the reach of a 
subpeena is shown. Read v. Bertrand, 
Ege Cas. No. 11,603, 4 Wash..C. C. 

{b] Admiralty practice.—Deposi- 
tions cannot be read in admiralty any 
more than at common law without 
some sufficient showing why the wit- 
ness was not produced at the hear- 
ing. Rutherford v. Geddes, 4 Wall. 
(U. S.) 220, 18 L. ed. 343. 

[ce] Before grand jury.—Where the 
deposition is to be read before the 
grand jury, the necessary showing as 
to the reason for the nonappearance 
of the witness can be made before 
that body instead of before the 
court. Peo. v. Dundon, 113 App. Div. 
369, 98 NYS 1048. 

[ad] Used by adversary.—Where 
the party at whose instance a depo- 
sition is taken fails to use it, his 
adversary cannot use it without mak- 
ing the showing as to death, ab- 
sence, or inability to attend that 
would be required of the party tak- 


ing. Gordon v. Little, 8 Serge. & R. 
(Pa.) 538, 11 AmD 632. 
[te] In New York the deposition 


of the adverse party may be read 
without accounting for his absence 
at the trial. Hetzel v. Easterly, 96 
App. Div. 517, 89 NYS 154. 

6 U. S—Patapseo Ins. Co, v. 
Southgate, 5 Pet. 604, 8 L. ed. 243; 
The Samuel, 1 Wheat. 9, 4 L. ed. 23; 
Bowie v. Talbot, 3 F. Cas. No. 1,732, 
1 Cranch C. C. 247; Brown v. Gallo- 


| way, 4 F. Cas. No. 2,006, Pet. C. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gence to procure his attendance must be shown,’ yet 
such rule does not extend so far as to demand sery- 
ice or issuance of a subpoena, when such service or 


issuance would be ineffectual.’ 
[§ 357] 


291; Jones v. Greenolds, 13 F. Cas. 
No. 7,464, 1 Cranch C. C. 339; Penns 
v. Ingraham, 19 F. Cas. No. 10,944, 
2 Wash. C. C. 487; Pettibone v. Der- 
ringer, 19 F. Cas. No. 11,043, 1 Robb 
Pat. Cas. 162, 4 Wash. C. C. 215; 
Read v. Bertrand, 20 F. Cas. No. 
11,603, 4 Wash. C. C. 558; The Thom- 
as and Henry v. U. S., 23 F. Cas. 
No. 13,919, 1 Brock. 367; Weed v. 
Kellogg, 29 F. Cas. No. 17,345, 6 Mc- 
Lean 44. , 

N. Y.—Gardner v. Bennett, 38 N. Y. 
Super. 197. 

Baiciiee vase v. Purcell, 1 Overt. 

Va.—Lawrence v. Swann, 5 Munf. 
(19 Va.) 882; Minnis v. Ecohls, 2 
Hen. & M. (12 Va.) 31. 
on’ S.—Rogers v. Troop, 43 N. S. 

{a] Summons insufficient. — The 
fact that a witness has been sum- 
moned and fails to attend is not suf- 
ficient to authorize the reading of 
his deposition taken de bene esse, 
but it must be proved that he is 
dead, or if living unable to attend, 
or has been sought for and cannot 
be found. Minnis v. Ecohls, 2 Hen. 
& M. (12 Va.) 31. 

7. U. S.—Pettibone vy. Derringer, 
19 F. Cas. No. 11,043, 1 Robb Pat. 
Cas. 152, 4 Wash. C. C. 215. 

Ark.—Crary v. Barlow, 5 Ark. 210. 

Cal.— Jameson v. Tully, 173 P 577; 
ae, v. Ballard, 1 Cal. A. 222, 81 P 

Md.—Mathews v. Dare, 20 Md. 248; 
Howard v. Moale, 2 Harr. & J. 249; 
Darnall v. Goodwin, 1 Harr. & J. 282. 

Minn.—State v. Gut, 13 Minn. 341. 

Miss.—Ellis v. Planters’ Bank, 7 
How. 235; Rowan v. Odenheimer, 5 
Sm. & M. 44. 

Nebr.—Everett v. Tidball, 34 Nebr. 
803, 52 NW 816. 

N. H.—Hayward v. Barron, 38 N. H. 


366. 

N. Y.—Bronner v. Frauenthal, 37 
Y. 166, 4 Transcr. A. 116 [aff 22 
N. Y. Super. 350]; Gardner v. Ben- 
nett, 38 N. Y. Super. 197; Fry v. 
Bante 11 N. Y. Super. 247, 1 AbbPr 

Pa.—Mifflin v. Bingham, 1 Dall. 
272, 1 L. ed. 133; Bibbey v. Met- 
ropolitan L. Ins. Co., 3. Pa. Dist. 234. 

Va.—Tompkins v. Wiley, 6 Rand. 
(27 Va.) 242. 

See also Panaguiton v. Watkins, 5 
Philippine 539 (raising but not de- 
ciding the question whether the pro- 
vision in the statute, that the depo- 
sition of a witness shall not be used 
if his presence can be procured at 
the time of the trial, applies except 
where the ground for taking the dep- 
ositions is other than that the wit- 
ness is the only one who can estab- 
lish the fact). 

But compare Rhea v. Cook, (Tex. 
Civ. A.) 174 SW 892; Houston, ete., 
R. Co. v. Ray, (Tex. Civ. A.) 28 SW 
256 (both holding that under a stat- 
ute providing that a deposition may 
be taken in all civil cases, whether 
the witness resides in the county 
where the suit is brought or out of 
it, the exclusion of a deposition be- 
cause the witness was a resident of 
the county wherein the suit was 
pending, and had not been subpe- 
naed, and no reason shown for his 
failing to attend in person to testify, 
is error). 

[a] Beyond court’s process. — 
Where a witness is out of the reach 


(c) Sufficiency of Showing. The ab- 
sence of a witness may be sufficiently shown in vari- 
ous ways and by proof of a variety of facts and 
circumstances ® addressed in many instances to 
the discretion of the court.1° The absence of a witness 
may be shown by one who ean speak to that fact of 
his own knowledge,. but not when he speaks from 
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hearsay only.1? It is sufficient to show that a reason- 
able effort has been made to serve the deponent with a 


inquiry has been made at his usual 


place of business or abode,'* and that letters have 


of the court’s process, so that plain- 
tiff cannot enforce his attendance by 
summons, plaintiff is entitled to his 
deposition at the trial. Mathews v. 
Dare, 20 Md. 248. 

8 U. S.—Leatherberry v. Rad- 
cliffe, 15 F. Cas. No. 8,163, 5 Cranch 
Cc. C. 550. 

Colo.—Le Master v. Peo., 54 Colo. 
416, 131 P 269. 

Ky.—Jenkins y. Richardson, 6 J. J. 

Marsh. 441, 22 AmD 82. 
’* N. C.—Sparrow v. Blount, 90 N. C. 
514. Compare Tomlinson Chair Mfg. 
Co. v. Townsend, 153 N: C. 244, 69 
SE 145 (holding that to entitle a 
deposition to be read in evidence, a 
}subpcena for the attendance of the 
deposing witness must have first been 
duly issued, but that service, when 
manifestly impossible, is not re- 
quired). 

Pa.—?Pennock v. Freeman, 1 Watts 
401; Rankin v. Cooper, 2 Browne 13. 

9. Ala.—McCutchen v. McCutch- 
en, 9 Port. 650. 

Cal.—Cameron v. Ah Quong, 175 
Cal. 377, 165 P 961. 

N. Y.—Donnell v. Walsh, 19 N. Y. 
Super. 621 [aff 33 N. Y. 43]. 

Tex.—Wright v. Reed, 37 Tex. 265; 
Ballinger v. State, 11 Tex. A. 323. 

W. Va.—Reiniger v. Piercy, 77 
W. Va. 62, 86 SE 926. 

B. C.—Rex v. Angelo, 19 B. C. 261. 

{a] Iustrations.—(1) Proof that 
a witness whose deposition had been 
taken started before court with his 
family to a er ashi state. Mc- 
Cutchen v. McCutchen, 9 Port. (Ala.) 
650. (2) An affidavit that the wit- 
nesses “reside out of the State of 
Texas, and are residents of the Ind- 
jan Territory.” Ballinger v. State, 11 
Tex. A. 323, 335. (3) Where it ap- 
pears that the deponent resides in 
another state, has been seen there 
since he was examined, and that ac- 
cording to the information of the 
witnesses he is there at the time of 
the trial. Donnell v. Walsh, 19 N. Y. 
Super. 621 [aff 33 N. Y. 43]; 
Pescaro & Jim, 1 B. C. 144. 
Where a witness testifies that the 
deponent, who was a government 
official, has failed to report for duty, 
has left the country, and has been 
heard from several times from places 
outside of the country. Rex vy. An- 
gelo, 19 B. C. 261. (5) The fact 
that the party offering a deposition 
believed that the witness was absent 
from the state, that he told the party 
at the examination that he expected 
to leave the state, that previously 
the-party was accustomed to seeing 
him, but had not since seen him, is 
sufficient, it appearing that the wit- 
ness is a journeyman carpenter with- 
out fixed habitation and in_ pursuit 
of employment. Guyon v. Lewis; 7 
Wend. (N. Y.) 26. 5 

10. Peo. v. Lewandowski, 143 Cal. 
574, 77 P 467; Branton v. O’Briant, 
93 N. C. 99; Garner y. Cutler, 28 Tex. 
175; Rex v. Angelo, 19 B. C. 261. 

11. Procter v. Lainson, 7 C. & P. 
629, 32 ECL 793; Robinson v. Markis, 
2M. & Rob. 375. Compare Carruth- 
ers v. Graham, C. & M. 5, 41 ECL 9 
(holding that the testimony of one 
that he saw the witness with his 
luggage on board a ship bound for 
Montreal, the ship being three-quar- 
ters of a mile below Gravesend, wait- 
ing for the captain, is insufficient); 
Reg. v. Morgan, 2 B. C. 329 (hold- 
ing that evidence of one that he 


been received from him from another state or coun- 
try. Proof which raises a reasonable presumption 
that the witness is dead or outside the court’s ju- 
risdiction is all that is required.1* And where it ap- 
pears from the order to take the deposition %7 or 
from the deposition itself 1% that the deponent is a 
nonresident or beyond the court’s jurisdiction, this 


was a sailor, that on a certain day 
he had seen the captain of a schooner 
on board his vessel, that the vessel 
had heaved up anchor and hoisted 
sail, that he did not see her leave, 
but the vessel was not lying at her 
anchorage the next day was not suf- 
ficient proof of the captain’s ab- 
sence). 

12. Fry v. Bennett, 11 N. Y. Super. 
247, 1 AbbPr 289; Collins vy. Lowry, 
2 Wash. (2 Va.) 75. 

{a] Dlustrations.— (1) Evidence 
of a person that he knew the wit- 
ness and last saw him in the place of 
trial about six weeks previously, and 
that the witness’ wife had since told 
him that the witness had gone to 
Cincinnati, was not sufficient proof. 
Fry v. Bennett, 11 N. Y. Super. 247, 
1 AbbPr 289. (2) The statement of 
a witness that he had seen a gentle- 
man who informed him that the de- 
ponent had not long before sailed 
for Europe and had not returned was 
not sufficient proof of absence to au- 
thorize the reading of a deposition 
taken de bene esse. Collins v. Lowry, 
2 Wash. (2 Va.) 75. 3 

13. Cal.—Peo. v. Goodrich, 142 Cal. 
216, 75 P 796. 

Kan.—Griffith v. Midland 
R. Co., 100 Kan. 500, 166 P 

La.—Kelly v. Benedict, 5 Rob. 138, 
39 AmD 530. 

Ae v. Berran, 6 Cush. 
Pe Y.—Roberts v. Carter, 28 Barb. 

14. Renton v. Monnier, 77 Cal. 
449, 19 P 820; Kinney v. Berran, 6 
Cush. (Mass.) 394; Bronner v. Frau- 
enthal, 37 N. Y. 166; Rogers v: Troop, 
43 N. S. 279. Compare Peo. v. Mur- 
phy, 1 N. Y. Cr. 102 (holding that 
unsuccessful efforts to find the wit- 
ness at the place where he stated 
he was stopping the night before he 
made complaint is insufficient to ren- 
der his deposition admissible in evi- 
dence, if it is not shown that in- 
quiries were made at the place given 
by the witness in his recognizance 
as his address, or at the residence of 
the surety). 

[a] Where a witness has no home 
or family, his deposition taken out of 
the jurisdiction at a place where he 
was at work when last heard of may 
be read. Gould v. Crawford, 2 Pa. 89. 

15. Carman v. Kelly, 5. Hun 
(N. Y.) 283; Parker v. State, 18 Tex. 
A. 72; Post v. State, 10 Tex. A. 579; 
Varicas v. French, 2 C. & K. 1008, 
61 ECL 1008. 

16. Le Master v. Peo., 54 Colo. 
416, 131 P 269; Stoddard v. Hill, 38 
S. C. 385, 17 SE 138; O’Shea v. Two- 
hig, 9 Tex. 336. 

[a] Bule applied—Where a spe- 
cial referee admits a deposition, it 
must be presumed that it appeared 
to his satisfaction that the witness 
was then dead or removed without 
the state, was more than one hundred 
miles from the place of trial, or was 
unable to travel, which the statute 
prescribes shall be necessary to ren- 
der a deposition admissible. Stod- 
dard v. Hill, 38 S. C. 385, 17 SE 138. 


Valley 
467. 


17. Gilly v. Singleton, 3 Litt. 
(Ky.) 249. 
1g. U. S.—Texas, etc. R. Co. v. 


Reagan, 118 Fed. 815, 55 CCA 427. 
Cal.—In re Dolbeer, 149 Cal. 227, 

86 P 695, 9 AnnCas 795. 

Pe pie eee v. Breeze, 114 NE 
8. 
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is sufficient. 


deponent’s whereabouts exists. 
[§ 358] «. 
General. 


Mass.—Todd v. Bishop, 136 Mass. 

Minn.—Lieb Packing Co. v. Trocke, 
136 Minn, 345, 162 NW 449; 

Nebr.—Chicago, etc. R.» Co. \v. 
Krayenbuhl, 70 Nebr. 766, 98. NW 44; 
Lowe v. Vaughan, 48 Nebr. 651, 67 
NW 464; Sells v. Haggard, 21 Nebr. 
357, oe NW 66. 

N. B.—Simpson y. Malcolm, 43 
INGAB, 792 

See also Hayes v. Brandt, 80 Ark. 
592, 98 SW 368 (holding that where 
a deposition declares that the witness 
was a nonresident, and it was shown 
that he was not in attendance in 
court, the deposition was. admissible 
independent of an agreement of coun- 
sel that it might be read); Stone v: 
Victor Electric Co., 36 Colo. 370, 85 
P 327 (holding that the statute re- 
quiring proof that witnesses making 
depositions. continue to be absent 
from the county, or are infirm at the 
time of the trial, before such depo- 
sitions can be admitted in evidence, 
is applicable only where depositions 
are taken in, and not out, of the 
state); Talcott. v. Freedman, 140 
Mich. 32, 1083 NW 535 [dist Emlaw 
v. Emlaw, 20 Mich. 11, decided be- 
fore statute amended] (holding that 
a deposition, the affidavit for taking 
which shows that the witness resides 
in New. York city, may be used: at 
the trial in Detroit without a show- 
ing that the cause of taking still 
exists). 

19..| Dean iv: ‘Com., 78 SW. 1112, 25 
KyL 1876; Barron y. Peo., 1 B43 
386; Pinkney v. State, 12 Tex. A. 352. 

[a] Criminal prosecution. — The 
return of attachments for a witness, 
issued to every. county inthe state, 
not executed because no such person 
resided in those counties, is not. suf- 
ficient evidence of his removal out 
of the state to render his deposition 
admissible in a criminal prosecution, 
under the statute providing for proof 
of such removal by the prosecuting 
attorney or other credible person. 
Martinas v. State, 26 Tex. A. 91, 
SW. 356. 

20. Peo. v. Ballard, 1 Cal. A. 222, 
81 P 1040; Hirons v. Griffin, 2 Del. 


479; Heinbach v. Heinbach; 262 Mo. 
69. 170 SW 1143. E 
21. Livermore v. Eddy, 33. Mo. 


547; Wetherell v. Patterson, 31 Mo. 
458; Grinnan v. Mockbee, 29 Mo. 345; 
Gaul v. Wenger, 19° Mo. 541; Gard- 
ner v. Bennett, 38:°N. Y: Super. 19% 
Peo. v. Hadden, 3 Den (N.-Y.) 220; 
Procter v. Lainson, 7 C. & P. 629, 
32 ECL 793. 

[a] Tlustration—Where° a _ wit- 
ness stated in his deposition that he 
was “going to leave the State for 
Europe tomorrow,” it was held that 
under the act concerning depositions 
such deposition is not admissible at 
the trial three months afterward 
without some further proof of ab- 
feaen, Gaul v. Wenger, 19 Mo. 541, 

22. U. S—Banert v, nen 2) F. 'Cas; 
No. 836, 3 Wash. C. C. 

Ala.—Henry v. Northern Bank, 63 
Ala, 527; Worthy vst Patterson, 20 
Ala. 172. 

Del.—Doe_v. Draper,.7 Del. 126. 

Ga.—Weaver v. Peteet, 26 Ga. 292, 
But compare Brooks v. Ashburn, 9 
Ga. 297 (construing the act of 1838). 

Ind.—Norris v. Norris, 3 Ind. A. 
500, 28 NE 1014. 


On the other hand the mere issuance 
of a subpoena or attachment,!® or its return not 
served because the witness could not be found,?° or 
mere statements on the part of the deponent, cs are 
not sufficient to allow the introduction of a depo- 
sition in evidence, when any uncertainty as to the 


Disability of Witnesses—(1) In 
Where a witness is unable to attend the 
trial for reasons beyond the control of himself or 
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[§ 359] (2). 


Dain ere v. Hewlett, 2 Bush 


Mich: —Taylor v. Taylor, 138 Mich. 
658, ce NW 832. 
PAA des .—Jackson vy. Perkins, 2 Wend. 


Or.—State v. McDonald, 55 Or. 419, 
103q Pe 522,,/2004> Bi 1967. 106" P1444. 


Pa.—Haupt v. Henninger, 37 Pa. 
138. 
Va.—Tayloe v. Smith, 10 |Gratt. 


(51.Va.) 557%; Pollard» v. Lively, 2 
Gratt. (43 Va.) 216; Lynch v. Thom+ 
as; 3 Leigh (30 Va.) 682. 

fa] Diminished infirmities. — 
Where the deposition of a. witness 
has been taken because he was too 
old and infirm to attend court, it 
may be read without proving at the 
trial that his infirmities have not 
diminished so as to permit him to 
attend. Weaver v. Peteet, 26 Ga. 
292; Taylor v. Taylor, 138 Mich. 658, 
101 NW 832. 

23. Ark.—Sexton v. Brock, 15 Ark. 


345. 
Ky.—Hobbs v. Com., 156 Ky. 847, 
162 SW 104. 
Me.—Chase v. Springvale Mills 


Co., 75 Me. 156; Goodwin v. Mussey, 
4 Me. 88. 
Dace Vv epee v. Raborg, 2 Gill & J. 
Mo.—Heinbach v. Heinbach, 262 
Mo. ey 170 SW 1143. 
N. H.—Taylor v. Thomas, 77 N. H. 
410, 92 A 740! 


N. Y.—Sheldon: v. Wood, Lo NY. 
Super. 267 [aff 24.N. Y. 607]; Clark 
v.. Dibble, 16 Wend. 601. 

N: C.—Barton v. Morphis, 15 N. C. 


240. 

Pa.—Covanhovan v. Hart, 21 Pa, 
495, 60 AmD 57; Beitler v. Study, 
10 Pa. 418. 

Philippine.-—Panaguiton v. Wat- 
kins, 5 Philippine 539. 

Tex.—Stewart. v. State, (Cr.) 26 
SW. 203. ) 

24. Avery v. Woodruff, 1 Root 


(Conn.) 76; Coons v. Thompson, 4 
Blackf. (Ind.) 8; Doyle v. St. Louis 
pan rene Co., 124 "Mo. A. 504, 101 SW 


[a] Sickness in  household.—(1) 
Deposition of a mother read when 
her presence at home was required 
by the sickness of her very young 
baby. Avery v. Woodruff, 1. Root 
(Conn.) 76. (2) The fact that at the 
time of the taking of the deposition 


of a witness she was in attendance | 


upon her sick husband is not ground 
for its admission. Boise v. Atchi- 
son, etc., R. Co., 6 Okl. 243, 51 P 662. 

[b] The deposition of public of- 
ficial has been admitted when his 
official duties at the time of the trial 
required his presence elsewhere. 
So beat v. Thompson, 4 Blackf. (ind. ) 


‘[e] The deposition of a physician 
or lawyer may be read if he is en- 
gaged at the time of trial upon the 
discharge of ‘a professional duty. 
Doyle v. St.‘ Louis Transit Co., 124 
Mo. A. 504. 101 SW 598. 


Cas. No. I 
Jones v. Greenolds, 13 F. Cas. No. 
7,464, 1 Cranch C. Cc. 339. 

Ida.—State: v. Zarlenga, 14 Ida. 
305/941 55a 

Ind.—Haun v. “Wilson, 28 Ind. 296; 
Norris v. Norris, 3 Ind. A. 500, 28 


NE 1014. 
Iowa:—Sax v. Davis, 71 Iowa 406, 


427, 78 P 362: 


[§§ 3857-859 


the parties to the action, it has usually been con- 
sidered good ground for introducing his deposition 
in evidence, whether such disability arises from old 
age and infirmity,?? or from illness,?* or from some 
other cause which presents a reasonable and suffi- 
cient excuse for his absence.?# 


Sufficiency of Showing. Compe- 


tent proof of the inability of the witness to attend 
must be produced to entitle his deposition to be 
read in evidence,**.and asa general rule the pre- 


32 NW 403. 

Ky.—Smith. v.. Park, 84 SW 1167, 
27. Kyl 351; Taylor v. Whiting, 4 
T. B. Mon. 364; Ails v. Sublit, 3 Bibb 
204; Gillespie v. Gillespie, 2 Bibb 89. 
1 (abieh FB Bae v. Emlaw, 20 Mich. 

Miss.—Neeley v. Planters’ Bank, 
12, Miss. 113. 

N. Y.—Johnston v. Bush, 57:N. Yv 
633; Green vy. Middlesex, ete., Ri Coy 
31,;App. Div. 412, .-53 NYS 500, 28 
NYCivProe 152, 6 NYAnnCas 107; 
Sheldon v. Wood, 15 N. Y. Super. 267 
{aff 24 N. Y. 607]; Clark v. Dibble, 
16;:Wend. 601; Jackson .v. Rice, 3 
Wend. 180, 20 AmD 683; Jackson Vv.’ 
Perkins, 2 Wend. 308. 

45 Or. 


Or.—Carter v. Wakeman, 

ge big trey v. Lodge, 16 Serg. & 

S.' C.—Simsv:» Sims;.5).SviC: L. 252. 

Va.—Powell v. Manson, 22 Gratt. 
(63 Va.) 177; Tayloe v. Smith, 10 
Gratt.. (51 Va.) 557; Nuckols v. 


Jones, 8 Gratt. (49 Va.) 267; Bollard 
Vv. Lively, 2 Gratt. (43 Va.) 216. 


1348 


Eng.—Beaufort v. aa LPRS 
338 


LiGrnks 699, 1lsHanrise&oR: 

Compare Reg. v. Howes, 1 B: C. 
pt. Il 307 
the inability of the witness to attend 
is not necessary to entitle his depo- 
ee to be read before the grand 
jury D 

{a] Mlustration.—Where' a neigh- 
bor of a/smitnesS whose deposition 
has been taken testifies to facts 
showing the condition of health of 
the latter, and that he does not con- 
sider him able to attend the trial, 
and another witness testifies to facts 
tending to show inability on the part 
of the deposing witness to attend, the 
evidence is sufficient to warrant a 
ruling of the court: that the witness 
was unable to attend. Johnston v. 
Bush; 57 No i¥r633. I 

[b] Pregnancy.—Evidence that a 
woman is in an advanced state of 
pregnancy, so as:to render it unsafe 
for her’ to attend the trial, is .suf- 
ficient. Clark v. Dibble, 16 Wend. 
(N. Y¥:) 601; Barton v. Morphis, 15 
N. C. 240; Beitler v. Study, 10 Pa. 
418.° Compare Abraham v. Newton, 
8 Bing. 274, 21 BCL 538, 131 Reprint 
407, 1. Dowl. P. C.. 266, 1 Moore & 8. 
38384;: Davies v. Lowdnes, 1 Arn. 379 
(both holding that it must be shown 
that the delivery will occur about 
the time set for trial). 

{c] Statement in deposition. — 
Where a witness giving his deposi- 
tion: de bene ‘esse, states in it that 
he is unable, from his age and health, 
to attend at the court, this is suf- 
ficient to’ authorize his deposition to 
be read upon the trial of the cause 
in which it is taken. Pollard v. 
Lively, 2 Gratt. (43 Va.) 216. 

{d] he certificate of the attend- 
ing physician that the witness is in 
a precarious condition is sufficient. 
Pond v: Dimes, 3 Moore & S. 161, 30 
ECL. 494. 

[el The certificate of the justice 
taking» a deposition de bene esse is 
not sufficient evidence of the inabil- 
ity of the witness to attend. Taylor 
vy. Whiting, 4 T. B. Mon. (Ky.) 364. 

{f] Details of past ill health of 
the witness should not be gone into. 
Missouri, ete, R. Co. v. Sullivan, 
(Texs Civ. A) 157 SW 193. 

[g] Continuance of sickness.—(1) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(holding that proof of. 


By 


i 


- 


§§ 359-362] . 


sumption of inability to attend arising from the ad- 
vaneed age of the witness should not be relied 
upon.?° 

Mode of proof. Proof of inability to attend on 
account of disability is frequently sPuprented by 
affidavit.?7 

Discretion of court. The matter is one resting 
largely in the sound discretion of the court. to be 
exercised with reference to the circumstances of the 
particular case,?® subject to review, however, by the 
appellate court.?9 

[§ 360] d. Death of Witnesses pending Action. 
While as a general rule testimony taken in perpet- 
uam rei) memoriam, cannot ordinarily be used. in 
pending cases,°° yet there are circumstances which 
render its admission as necessary and proper in such 
cases as in suits subsequently instituted.*+ The 
death of a witness pending a suit will render his 
deposition admissible in evidence,®? but there must 
be some proof of death,’* unless such time has 
elapsed since it was taken as to raise the presump- 
tion of death.** It must also appear that the depo- 
sition was legally taken.*° Where a witness has 
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been examined in chief, but dies before he can be 
cross-examined, his deposition is nevertheless admis- 
sible in evidence.*® Hspecially is this the ease where 
the cross-interrogatories do not go to any point to 
which the witness has been examined in chief nor to 
his eredit, but to matters capable of proof by other 
witnesses.°’ Where, however, the death of the wit- 
ness happens before his examination in chief is 
completely finished, no use. can be made of such 
testimony,®® nor ean it be used where the witness 
dies after the examination but before signing the 
deposition.?® 

[§ 361] e. Death of Parties to Action. . The 
deposition, of a deceased, party to an action. may be 
read at the trial,*° although his death before the 
trial precludes the opposite party from testifying * 
or renders his deposition subsequently taken inad- 
missible.4?. The admissibility of a deposition of a 
party to a suit as against the representative of his 
deceased adversary is discussed elsewhere.*3 

[§ 362] f. Competency of Witness **—(1) In 
General. The competency of a witness at the time 
the deposition was taken or at the time it is of- 


When the deposition of a witness is 
taken on account of his sickness with- 
out an order of court or an agreement 
of the parties, it cannot be used on 
the trial unless it then appears that 
the cause for taking and reading the 
deposition still continues. Haun v. 
Wilson, 28 Ind. 296. (2) Where. the 
deposition of a witness who was sick 
and did not expect to be able to 
attend the next. session of the court 
was taken, but the case was_ not 
tried for a year afterward, the depo- 
sition was improperly admitted with- 
out showing that the witness could 
not have been present in court. Sax 
v.. Davis, 71 Iowa 406, 32 NW 403. 
(3) A deposition should be excluded, 
the witness being in a condition to 
be sworn, and the cause of the taking 
his deposition de bene esse no longer 
peaseing, Emlaw v. Emlaw, 20 Mich. 


th] Permanent sickness. — Under 
the English statute requiring that in 


order to admit depositions in evidence | 


it should appear to the satisfaction 
of the judge that the deponent is 
unable from permanent sickness to 
attend the trial, it is not necessary 
to show that such sickness is in- 
curable, but it must, be shown to. be 
or that degree of permanency, as to 
make it last beyond the impending 
trial. Beaufort vy, .Crawshay, L. R. 
1_C.. P..699)-1 Hatr..& BR, 

[i] Return of non est upon a sub- 
pene issued, only a few days before 

he sitting of the court is not suf- 
ficient evidence that the witness is 
“unable”? to attend, so as to enable 
the party to read his deposition taken 
de bene'esse, under the Virginia stat- 
ute. Jones y. Greenolds, 13 F. Cas. 
No. 7,464, 1 Cranch.C..C. 339. 

26.. Banert v. Day, 2 F. Cas. No. 
836, 3 Wash. C. C. 243; Ails v. Sublit, 
3 Bibb (Ky.) 204; Jackson vy. Rice. 3 
Wend. ( N. Y.) 180, 20 AmD,, 683; 
Carter v..Wakeman, 45 Or. 427, 78 
P 362. Compare Worthy. v. Patter- 
son, 20 Ala. 172 (where the deposi- 
tion of an aged and, infirm witness 
was. taken only twelve days before 
the trial); Taylor v. Taylor, 138 Mich. 
658, 101, NW 832 (where the deposi- 
tion showed that the witness was 
over eighty years of age, and unable 
to travel)., 

[a] Waiver of proof.—A_stipula- 
tion consenting to the admission of 
a typewritten copy of the testimony 
of certain decrepit witnesses, taken 
under an order of the court, instead 
of the original, does not constitute a 
waiver of proof that the witnesses 
are still infirm and unable to appear. 
Carter v. Wakeman, 45. Or. 427, 78 


P 362. 
27... Sims, v.,Sims, 5 S,; C..L.. 252, 


6 S. C. L. 131; Tayloe v. Smith, 10 
Gratt.,. (51 Va.) 557;.. Nuckols | v. 
Jones, 8 Gratt. (49 Va.) 267. See 
also Styles v. Decatur, 131 Mich. 443, 
91 NW 622 (where the deposition of 
a witness was taken under stipula- 
tion to be used only if she was un- 
able to attend court, and she makes 
affidavit that she is physically un- 
able to attend, stating her condition 
and diseases, which is not contra- 
dicted except by unsworn statements 
of counsel). 

[a] Ex parte affidavits of the wit- 
ness’ indisposition and consequent 
inability to attend are sufficient 
proof of the fact to admit his depo- 
sition .taken de bene esse. Sims vy. 
SimsS,-Dy oa Ce Lael Ovo. Code 13k. 

28. State v. McDonald, 55 Or. 419. 
103 P 512, 104 P 967, 106 P 444, 59 
Or,. 520,-117 P 281; Parks. v. Dunkle, 
3 Watts & S. (Pa.) 291; Park. v. 
Schneider, 5 Alta. L. 423, *6 DomLR 
451. 22 WestLR. 70. 

29,. Beaufort. v. Crawshay, L. R: 
1 GC. 2,699, 1 Harr. & hh. : 

[a] When reviewed.—The appel- 
late court will not exercise such ju- 
risdiction, unless it is satisfied that 
the court below has been misled by 
fraudulent representations or that 
injustice would otherwise be. done. 
Beaufort v. Crawshay, L. R. 1 C. P. 
699. 1 Harr. & R. 638. 

30. Greenfield v. Cushman, 16 
Mass. 393; Dearborn y. Dearborn, 10 
N. H. 473; Johnson v., Clark, 1. Tyler 
(Vt.)..449; Tilley’s Case, 1 Salk. GFe 
91 Reprint 254. And see supra §§ 8, 


31. Dearborn v. Dearborn, 10 
4 


Nive. 3, 
82. U. S.—Sheidley v. Aultman, 
18 Fed. 666. 


Ala.—Goodwyn v. Lloyd, 8 Port. 
237. 

Ark.—St.,. Louts,.ete., .R.;Co. . -v. 
Harper, 50 Ark. 157, 6 SW_ 720, 7 


AmSR 86; Lawrence v. La Cade, 46 
Ark. 378. 


Pel ore yv.. Rogers, 22 Del. 
267, 66-A 37 
fe iobns: v. Com., 156 Ky. 847, 
162 SW 104. 
Me.—Maine Stage Co. v. Long- 
ley. 14 Me. 4, 
Quincy 


yHres: .—Apthorp v. Eyres, 
Minn.—Lamberton vy. Windom, 18 
i a 50 
H.—Dearborn v. Dearborn, 10 
473. 


N. it 
. J—Lawrence v, Finch, 17 N. J. 
Bq "234, 
Y.—Schroeder v. Frey, 60 Hun 
Bs 14 NYS, 71 {aff. 12 NYS 625]. 
N. C.—State v. Valentine, 29 Ty. ce 
225; Carver v. Mallet, 4'N. ©. 562. 
Vt.—Starkshoro v. ‘Hinesburgh, 15 


Vt. 200. 
Va.—Keran y. Trice, 75 Va. 690. 
W. Va.—Lawson vy. ‘Zinn, 48 W. Va, 

312, 37 SE 612. 

Eng.—Marsden v. Bound, 1 Vern. 

cee 331, 23 Reprint 502. 


honk C.W—Rex v. -DeSpatch, 22° B: C. 
ve S.—Brown v. Boole, 1 N. S. 
[a]. Death before second trial.— 


The deposition of a witness taken 
before the first trial, at which he is 
present and examined viva voce, is 
admissible on the second trial where 
he has in the Be pga died. Brown 
v. Boole, 1 N. S. 1 

(b] Execution foe crime. — The 
deposition of a witness, taken while 
imprisoned awaiting trial ona charge 
of murder, is not admissible in evi- 
dence in a trial, after deponent has 
been convicted on such charge, and 
executed. St. Louis, ete., R. Co. v 
Harper, 50 Ark. 157,.6 SW 1720, 7 
AmSR 86. But see State v. Valen- 
tine, 29 N. C. 225 (holding. that a 
deposition taken after the witness 
has been convicted of murder but be- 
fore judgment is admissible after 
judgment and execution). 

33. Davis v.. Batty, 1 Harr. & J. 
(Md.) 264; Benson v.. Olive, 2 Str. 
920.93 Reprint 942. 

34. Colvert v. Mitistead, 5 Leigh 
(32 Va.) 88. 

[a] Rule applied—wWhere the dep- 
osition of a person of advanced age 
was taken under a bill in chancery, 
such deposition was admissible fifty 
years later as evidence of pedigree, 
as the presumption was that the wit- 
ness was dead. SPL v. Millstead, 
5 Leigh .(32 Va.) 
ye Johnson vy. Chose 1 Tyler (Vt.) 


[a] Not best evidence.—A deposi- 
tion illegally taken cannot be read 
after the deponent’s death upon the 
principle that it is the best evidence 
that can be produced. Johnson v. 
Clark, 1, Tyler (Vt.). 449. 

36. Arundel v. Arundel, 1 Ch. Rep. 
90, 21 Reprint 516; Nolan v. Shan- 


ay Molloy 157. And see supra 
37. O’Callaghan v. Murphy, 2 
Sch. & Lef. 158. 
Ps Nolan vy. Shannon, 1 Molloy 
i 
39." Copeland v, Stanton, 1 P. 
Wms. 414, 24 Reprint 451. 
40. Speyerer v. Bennett, 79 Pa. 
45. 
ati, Kine’ ¥, Patt, 1s RR. Ty daee 
42.  Keran v. Trice, 75 Va. 690. 
43. See Witnesses [40 Cye 2270 
et seq, 23381. 
44, Objections as to competency 


see supra § 208. 
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fered at the trial is to be determined in aceordance 
with the general rules applicable to the subject.** 
Where a party is present at the taking of a depo- 
sition and has the right to cross-examine the wit- 
ness, the question of competency should be then 
and there determined.*® And where the witness 
swears on cross-examination that he is disinterested, 
his deposition should not be excluded.** 

[§ 363]. (2) Change in Status of Witness or 
State of Law—(a) In General. The general rule, as 
laid down by most of the authorities, is that the | 
competency of the witness depends upon his status,** | 
and the state of the law ** at the time the deposition 
In contemplation of law the | 


is offered at the trial. 


DEPOSITIONS 
taken, a 


admissible.=* 


was first 


[§§ 362-364 


presumed to testify when the deposition is used=* 
There are, however, authorities holding that if the 
deponent was competent when the deposition was 


ie in his status ** or in the 


state of the law > will not make the deposition in- 
admissible, and that if the deponent was incompe- 
tent when the deposition was taken, a subsequent 
change of his status will not make the deposition 


[§ 364] (b) Acquirement of Interest. A modi- 
fication of or variation from the general rule which 


in chaneery > is that when the 


deposition of a disinterested witness has been taken 
and a subsequent interest acerues to him, his depo- 


deposition itself is the witness *° and the witmess is | ‘sition will not thereby be rendered madmissible,* 
49. Me—Haynes v. Rowe, 40 Me.| een A should be determined as 


45.. See Witnesses [40 Cyc 2192 
et seq]. 

Pa Segond’s Suce., 2 La. Ann. 
138 


= 
Mo.—Howard v. 


210, 227, 146 SW 792, AnnCasi3i3C 


47. Segond’s Succ., 2 La. Ann. 138. | 1057: Messimer v. McCray, 113 Mo. 


See also King v. Upton, 4 Me. 387, 
16 AmD 266 (holding that if, at the 
taking of a deposition out of court, 
the adverse party interrogates the 
witness touching his interest in the 
suit, and he testifies that he has 
none, this is an election of the mode 
of proof, and the party will not be 
permitted to show such interest ali- 
unde at the trial). 
> 48. Ala—Jones v. Scott, 2 Ala. 
8. 
Ark.—St. Louis, ete, R. Co. v. 
50 Ark. 157, 6 SW 720, 7 
- Pas g Locke, 48 Ark. 
242 Mo. 


2 SW 696. 

Mo.—Howard vy. Strode, 

210, 146 SW 792, AnnCasi913C 1057. 

Oh.—Fagin v. Cooley, 17 Oh. 44; 
Neville v. Hambo, 1 Disn. 517, 12 
Oh. Dec. (Reprint) 768. 

Tenn.—Johnson v. Roland, 2 Baxt 
203. But see Ford v. Greishaber, 2 
Head. 435 (holding that the release 
of interest of the witness on the trial 
cannot operate to remove objections 
existing at the time the deposition 
Was taken). 

Tex—wWebster v. Mann, 56 Tex. 
119, 42 AmR 688; Galveston, etc., R. 
Co. vy. Sloman, (Civ. A.) 195 SW 331; 
Berry v. Godwin (Civ. A-) 188 SW 
30, 31; Rogers v. Tompkins, (Civ. 
A.) 87 SW 379. 

W. Va—Seabright v. Seabright, 28 
W.Va. 412. 

Eng.—tTilley’s Case, 1 Salk. 286, 
91 Reprint 254. 

[a] Deposition of criminal.—/(i) 
If the deposition of a person who 
has been indicted for an infamous 
offense is taken before his convic- 
tion, it cannot be read in evidence, 
if objected to, if"~he has been con- 
victed before the deposition is of- 
fered. Webster v. Mann, 56 Tex. 119, 
42 AmR 688. (2) The deposition 
of a witness, whose conviction for 
murder is suspended by appeal at 
the time of the taking of the depo- 
sition, becomes incompetent for use 
at the trial after such conviction 
has been affirmed. Berry v. God- 
win, (Tex. Civ. A.) 188 SW 30. 
(3) A deposition taken while the wit- 
ness was imprisoned, awaiting trial 
on a charge of murder, is not ad- 
missible after the deponent has been 
convicted and executed. St. Louis, 
etc., R. Co. v. Harper, 50 Ark 157, 
6 SW 720, 7 AmSR 86. But see 
State v. Valentine, 29 N. C. 225 
(holding that a deposition taken after 
a witness has been convicted of mur- 
der, but. before judgment, is admis- 
sible after judgment and execution). 

{b] “There may exceptions to 
the rule when the incompetency is 
induced by the advéfse party; but 
we find no deviation from it when 
the disability is brought about by 
the witness himself, or even by the 
act of God.” Neville v. Hambo, 1 
ey 517, 12 Oh. Dec. (Reprint) 768, 


) Dec. 111, 3 


382, 21 SW 17. 


7 


i 


the time a deposition is taken 


° 
Strode, 242 Mo. | applies). 


“Competency at the time of giving 
evidence is all that is ever required 
"Profit, 


N. Y.—Fielden v. Lahens, 2 Abb. | supra. 


Transcr. A. 218, 6 Abb 
Prns 341 [mod 22 N. Y. Super. 436]. 
Tenn— Oliver v. Moore, i2 Heisk 

482. 

Tex—Galvesion, ete, R. Co. v- 
Sloman, (Civ. A.) 195 SW 321. 

W. Va—vVanscoy v. ee | 
29 W. Va. 263, i1 So 927. 

“The competency of a witness to 
testify can only be determined when 
his deposition is offered upon the 
trial, at which the deposition stands 
for the witness. If he is not compe- 
tent under the law as it then exists 
his deposition cannot be read, al- 
though he may have been competent 
unde? the law as it existed when it 
was taken. The parties have no 
vested right in the evidence of a 
witness.” Messimer v. McCray, 113 
Mo. 382, 390, 21 SW 17 [quot How- 
ard v. Strode, supra]. 

[a] If witness made 
deposition admissible. Haynes v. 
Rowe, 40 Me 181; Fielden v. Lahens, 
2 Abb. Dec. 111, 3 Transcr. A. 2138, 
6 AbbPrNS 341 [mod 22 N. Y. Super. 
436]; Oliver v. Moore, 12 Heisk 
(Tenn.) 482; Vanscoy v. Stinchcomb, 
29 W. Va. 263, 11 SE 927. 

[b] If witmess made 
deposition inadmissible. Howard v. 
Strode, 242 Mo. 210, 146 SW 7932, 


| AnnCas1913C 1057; Messimer v. Mc- 


Cray, 113 Mo. 382, 21 SW 17. 

{[c] Weed not be retaken. — The 
competency of evidence depends upon 
the state of the law when the evi- 
dence is offered. A deposition which, 
owing to the interest of the witness, 
Was, as the law then stood, incom- 
petent when taken, became compe- 
tent, and did not need to be retaken 
when, by a_ change in the law, the 

cation of interest was re- 
moved. Oliver v. Moore, 12 Heisk 
(Tenn.) 482. 

50. St. Louis, etc. R. Cos v. Har- 
per, 50 Ark. 157, 6 SW 720, 7 AmSR 
86; Howard v. Strode, 242 Mo. 210, 
146 SW 782, AnnCasi$13C 1057; Mes- 
simer v. McCray, 113 Mo. 382, 21 SW 

7; Fagin v. Cooley, 17 Oh 44; Berry 
v. Godwin, (Tex. Civ. A) 188 SW 
30, 31 [quot Cyc]; Rogers v. Tomp- 
kts a A.) 87 SW 379. 


86; Park v. Lock, 48 Ark i133, 2 SW 
696; Howard v. Strode, 242 2 210, 
146 SW 792, AnnCasi$i13C 1057; Ber- 
ry v. Godwin, (Tex. Civ. A.) 188 sw 
20, 31 [quot Cyc]; Rogers v. Tomp- 
kins, (Tex. Civ. A.) 87 SW 379; Sea- 
bright v. Seabright, 28 W. Va. 412; 
Zane vy. Fink, 18 W. Va. 693. 

52. Smith v. Profitt, 82 Va. $332, | 
844, 1 SE 67; Keran v. Trice, 75 Va. 
690; Cameron v. Cameron, 15 Wis. | 
1, 82 AmD 652. See also Lyen v./ 
Lyen, 98 Wash. 498, 167 P 1113 (in 
which it is stated that conditions 


| may arise under which the rule that 


| 


jof a witmess” Smith v. 

53. Allen v. Russell, 78 Ky. 105. 

5& Ellis v. Smith. 18 Ga 253; 
Burton v. Baldwin, 61 Iowa 283, 16 
(NW 110; Schuylkill Nav. Co. v. Har- 
ris, 5 Watis & S. (Pa.) 28; Reed v. 
| Rice, 25 ae boa es 

[a] of disqualification at 
tet Pe dene depositions of a witness 
who was incompetent at the time he 
was Sworn, on the ground of inter- 


v. Smi 
(b] Belease of interest after dep 
osition—A deposition does not be- 
come admissible by a release of the 
deponent’s interest im the suit in 
which it is offered, when such release 
Was not executed until after the dep- 
osition was taken. Reed v. Rice, 25 
Wi 17 
55. Jones v. Seotit, 2 Ala. 58; 
Fagin v. Cooley, 17 Oh. 44, 50; Haws 
v. Hand, 2 Atk. 615, 26 Reprint T67; 
Goss v. 1 P Wms 237, 24 
Reprint 392; Csllow v. Mince, 2 Vern. 
472, 23 Reprint $04. Contra Baker 
v. Fairfax, i Str. 101, $3 Reprint £11. 
“The simple ouestion which arises 
im this case is, whether in the trial 
of an action at law, the deposition of 
a witness, which was taken while 
the witness was disinterested, can be 
read in evidence, if at the time of 
trial he is interested im the result 
of the suit. That under such cir- 
cumstances, 2 deposition might be 
read on the hearing of a case in 
Chancery, I suppose there can be no 
doubt. The authorities are numer- 
ous to show that in Chancery, an 
interest cast upon the witmess, sub- 
sequent to his giving his deposition, 
will not of necessity operate to ex- 
clude that deposition from the con- 
Sideration of the Court.” Fegin v. 
Cooley, supra. 
~[a] At law a deposition cannot be 
read. if the witmess becomes inter- 
ested after it is taken. Jones v. 
On it Ala. 58; Fagin v. Cooley, 17 
Ky.—Smithpeters v. Griffin, 10 


B. ye 259. 
Mass—Sabine vy. Strong, 6 Metc 
mi Gold v. Eddy, 1 Mass 1. 
N. J.—Mulford v. Minch, 11 N. J. 
Ea. 16, 2 
¥. Skinner, i 
Hoffm 21. 
v. Pintt, 1 Oh Dec 


Oh—Lanman 
(Reprint) 135, 2 WestLJ 426. 
$e ~ App., $1 Pa. 265; Evans 


v. Reed, Pa. 415; Wolfinger Vv. 
Forsman, = Pa. 294. also - 
braith v. Zimmerman, 100 Pa 374 


(holding that where, after 2 deposi- 
tion is taken in an equity suit con- 
cerning land one of the parties died 
and the witness becomes interested 
in the subject matter of the suit, the 
deposition is admissible im an eject- 
ment brought for the same 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, age and note number, 


§§ 364-365] 


if the deposition is given in good faith and the de- 
ponent subsequently becomes interested, by no act 
of his own or of the party who offers his testi- 
mony,°? or becomes interested by accident.5S 
if he was a necessary party to the suit, although not 
an actual party at the time of the taking of his 
deposition, and is afterward made a party because 
of his interest, his deposition cannot be read.®° 

[§ 365] 7. Irregularities in Taking or Return. 
As a general rule to entitle depositions to be read 


land). But compare Irwin v. Reed, 
4 Yeates 512 (holding that the depo- 
sitions of witnesses in full life who 
became interested after the begin- 
ning of the action and after their 
depositions were taken are not ad- 
missible in evidence). 

Tex.—Lobdell v. Fowler, 33 Tex. 
346; Burleson v. Burleson, 28 Tex. 
383; Doughty v. State, 18 Tex. A. 179, 
196, 51 AmR 303 [dist Webster v. 
Mann, 56 Tex. 118 (in that case ‘The 
disqualification of the witness arose 
from infamy and not interest, and 
infamy existed as well at the time 
his depositions were taken as at the 
time of the trial’’)], 

But compare Bell v. Woodward, 46 
N. H. 315, 337 (where it was said 
that “if it appears at the time of 
the hearing of the cause, that the 
witness is an interested witness, the 
court will suppress the deposition’). 

[a] Interest during examination. 
—(1) Where a witness becomes in- 
terested during the cross but before 
the redirect examination, his depo- 
sition will be allowed to stand as to 
the direct and cross-examination, but 
will be stricken out as to the re- 
direct. Fream v. Dickinson, 3 Edw. 
(N. Y.) 800. (2) Where a witness 
competent at the time of his exam- 
ination in chief afterward becomes 
interested, and is subsequently ex- 
amined upon a reference in the cause, 
but to a point having no influence 
upon the final decree, the use of his 
deposition at the hearing is no 
ground for interfering with the de- 
eree. Livingston v. Van Rensselaer, 
6 Wend. (N. Y.) 68. 

57. Sabine v. Strong, 6 Metc. 
(Mass.) 270, 278. 

“This rule may not be considered 
as extending to the case of a depo- 
sition, taken in perpetuam, or other- 
wise, of one who may expect to have 
an interest afterwards, or with a 
view to a future controversy; as 
where one gives evidence by depo- 
sition, in regard to the title of his 
father, or other ancestor, and after- 
wards the property becomes his own 
by descent. It might enable a party 
to make evidence for himself con- 
trary to the general principles of 


evidence.” Sabine y. Strong, supra, 
58. Mulford v. Minch, 11 N. J. Eq. 


16, 64 AmD 472. 


59. Mulford v. Minch, 11 N. J. Eq. 
16, 64 AmD 472. 

60. U. S.—Evans v. Eaton, 7 
Wheat. 356, 5 L. ed. 472; The Sara- 
nac, 132 Fed. 936. 


in _—Bryant v. Ingraham, 16 Ala. 
Ga.—White v. Southern R. Co., 123 
Ga. 358, 51 SE 411. 

Ind.—Truman y. Scott, 72 Ind, 258: 
Bolds v. Woods, 9 Ind. A. 657, 36 
NE 933. 

Iowa.—Loos vy. Callender Sav. Bank, 
174 Iowa 577, 156 NW 712. 

Ky.—Starett v. Chesapeake, 
R. 5 COs 110 SW.-282, 33 KyL 309 

a.——State Vv. Valere, 39 La. Ann. 
1060, 3 S 186. 
Mass.—Bacon v. Rogers, 8 Allen 


146. 
ent .—Walker v. Barron, 4 Minn. 


Mo.—Perry V. Ber, 87 Mo. 273; In 
re Green, 126 Mo, 309, 108 SW 5038. 
Nebr.—State v. rata El. Co., 75 
Hears 637, 106 NW 979, 110 NW 874. 
Y.—Fleming Vv. Hollenback, 7 
Barb. 271; Bailis v, Cochran, 2 Johns. 


ete., 


‘ 
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But 


but any matter 


Okl.—Lowrance vy. Richardson, 23 
Okl. 348, 100 P 529. 
Pa.—Wallace v. Mease, 4 Yeates 


520. 
Ss. C—Battle v. Cape Fear Lumber 
Co., 80 S. C. 278, 61 SE 441. 
Vt.—Farmers’, etc., Bank v. Hath- 


away, 36 Vt. 539. 
Eng.—Clay vy. Stephenson, 7 A. & 
E. 185, 34 ECL 116, 112 Reprint. 441. 


oe ances, v. Georgeson, 6 Man, 


Ont.—Rex vy. Trevanne, 4 Ont. L. 
W475, 1 OntWR 587 
Objection for irregularities see in- 


fra § 380. 

Return generally see supra § 246. 

Taking deposition generally see 
supra § 182. 

61. U. S.—Rhoades v. Selin, 20 F. 
Cas. No, 11,740, 4 Wash. C. C. 715. 
ann -—Bostwick v. Lewis, 1 Day 

185 
Bell, 


A. 


Ga.—Butts County v. Hixon, 
Ga. 26, 68 SE 786; Brinkley vy. 
131 Ga. 226, 62 SE 67. 

WP ea sees: v. Dreyfus, 111 Tl. 


Ind.—Flowers v, Poorman, 43 Ind. 
A. 528, 87 NE 1107. 


Iowa.—Bradley v. Hufferd, 1388 
Iowa 611, 116 Nw 814; Ferguson v. 
128 Iowa 286, 103 NW 


Lederer, 
794 


Ky.—Robards v. Robards, 110 SW 
422, 83 KyL 565. 
Ting SRF A v. Thayer, 8 Allen 


Minn.—Rock Island Plow Co. vy. 
Sehoening, 104 Minn. 168, 116 NW 


Nebr.—Simmons v. Simmons, 95 
Ser 607, 146 NW 951, 
Y.—Clark v. Manhattan R. Co., 


102 "N. Y. 656 mem, 6 NE 111; Rust 
v.. Eckler, 41 N. Y...488; Hedges Vv. 
Williams,” 83 Hun 546 [aff 102 N. Y¥. 
655 mem]; Goodyear v. Vosburgh, 41 
HowPr 421. 


Pa,—Zanssig v. Western Union 
Tel. Co., 9 WklyNCas 510. 
& Sa: Areas lane canals v. Leaphart, 1 


1 

S. D.—Squier v. Mitchell, 32 S. D. 
$42, 143 NW 277. 

Va.—Givens v. Manns, 6 Munf. (20 
Va.) 191. 

W. Va.—State v. Stepp, 68 W. Va. 
254, 59 SE 1068. 

Eng —Atkins v. Palmer, 4 B, & 
Ald. 377, 6 BCL 525, 106 Reprint 975. 

[a] Misspellin the names of the 
commissioner or the witnesses is not 
a ground for rejection, Columbus R. 


Co, v. Patterson, 148 Fed. 245; In re 
Colbert, 51 Mont. 455, 1538 Pp 1022; 

Rust v. Eckler, 41 N. Y. 488. 
{b] Not swearing the interpreter 
eyer 


is not a ground for rejection, 
v. Rothe, 18 App. (D. C.) 97. 

[c] No commission with papers. 
—A deposition should not be re- 
jected as evidence because no com- 
mission was returned with the papers 
where it sufficiently appears that the 
deposition was taken under a com- 
mission and upon notice. itt: Vv. 
Manns, 6 Munf. (20 Va.) 1 

[a] Notice failing to sikte ma- 
teriality of witness.—A deposition 
taken under the revised evidence act 
is admissible in evidence, although 
the notice of taking did not assert 
that the person proposed to be exam- 
ined was:a material witness and a 
nonresident. Ferguson vy. Central R, 
Co., 74 N. J. L. 691, 67 A 602. 

Suppression of depositions gener- 
ally see supra § 324. 
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in evidence they must have been taken and returned 
in conformity to the statute or rules of court.8° But 
it is not every defeet or irregularity that will con- 
stitute a good ground for their rejection,®* and mere 
formal defects or irregularities will be disregarded 
upon the trial.®* 
court whether the deposition shall be admitted,®s 


It is within the diseretion of the 


of substance affecting the rights of 


the parties,* especially any act of the party or wit- 
ness by which a party is deprived of the right of 


62. U. v. Blake, 
Fed. 183. 

Ala.—Reese v. Beck, 24 Ala. 651. 

Ariz.—Southern Pac. Co. v. Wilson, 
10 Ariz. 162, 85 P 401. 

Ga.—Central R., ete, Co. v. Gam- 
ble, 77, Ga. 584, 3 SE 287. 

Nebr.—Bryant v. Modern Wood- 


S.—Stegner 36 


men of America, 86 Nebr. 372, 125 
ay 621, 27 LRANS 326, 21 AnnCas 

5 

N. J.—Ferguson v. Central R. Co., 
74 N. J. L. 691, 67 A. 602. 

N. Y.—Hewlett v. Wood, 67 N. Y. 
gon Rust v. Eckler, 41 N.Y. 488; 
Forrest v. Kissam, 7 Hill 463; Kim- 


ball v. Davis, 19 Wend. 437 
other grounds 25 Wend. 259]. 
Wis.—Semmens y. Walters, 55 Wis. 


[rev on 


675, 13 NW S889. 

Eng.—Rickards v. Hough, 51 L. J. 
Q. B. 361, 80 Wkly Rep. 676, 

{a] Rule applied.— That deposi- 


tions are not taken at the time and 
place suggested in the notice will not 
necessarily render them inadmissible 
in evidence, where they are taken 
merely on questions submitted. Sim- 
mons v. Simmons, 95 Nebr. 607, 146 
NW 961. 

[b] Where the statute has been 
substantially complied with in the 
return, the deposition should not be 
excluded except upon the clearest 
grounds of error amounting to some- 
thing more than a mere irregularity. 


aces aa v. Vosburgh, 41 HowPr 
(N. 421. 

Sa. "Me-“state v. Kimball, 50 Me. 
409; Blake v. Blossom, 15 Me. 
Mass.—Tyng v. Thayer, § Allen 391; 
Stiles vy. Allen, 5 Allen 320, 

N. Y.—Goodyear vy. Vosburgh, 41 
HowPr 421. 


Pa.—Rhees 
555, 28 A 928. 
Wis.—Semmiens vy, 
675, 18 NW 889; Wanzer v. Hardy, 
4 Wis. 
Tll.—Chicago, ete, 


64, RS, Co hive 
Schaefer, 121 ll. A. 334. 
Valere, 39 La. Ann. 


La.—State v. 
Mo.—Perry v. Siter, 87 Mo. 2738, 


v. Fairchild, 160 Pa. 


Walters, 55 Wis. 


1060, 3 S 186. 


Rag Y.—Hewlett v. Wood, 67 N. Y. 
S. G—RBattle v. Cape Fear 


Lum- 


ber Co., 80 S. C. 273, 61 SE 441 


fa] Not legally certified. — The 
deposition of a deceased witness, 


signed by him, is inadmissible in evi- , 
denee, when it does. not appear that 
the adverse party had notice of the 
time and place of the taking of it, 
or that there was any opportunity 
for cross-examination, and the depo- 
sition is not certified as the law 
requires, but as an affidavit merely. 
Perry v. Siter, 37 Mo, 273. 

[b] Officer without jurisdiction — 
Where a justice of the peace has no 
jurisdiction to swear witnesses and 
take depositions in a murder case, 
his Attestation to a deposition taken 
in such a proceeding, the witness 
having signed by mark, and there 
being no other proof of its authen- 
ticity, will not authorize the intro- 
duction of such deposition in evi- 
dence on a subsequent trial in con- 
tradiction of such witness’ testimony. 


re ek Valere, 39 La. Ann. 1060, 
3 S 186. 
{c] Any improper amendment by 


the commissioner after the deposition 
has been signed by the witnesses will 
render it inadmissible. Chicago, ete., 
R, Co. v.. Schaefer, 121 Tll. A, 334. 
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cross-examination,®> is a good reason for rejecting 


the deposition. 


[§ 366] 8. Suiticitney of Answers—a, In Gen- 
While the deponent must answer substantially 


eral. 


DEPOSITIONS 


[§§ 365-368 


evidence,’° especially when no process to compel him 
to answer has been: taken or applied for.’! | 
failure of a witness to answer in detail and specifi- 
cally a cross-interrogatory, the evidence being ma- 


But 


all the interrogatories, as it is otherwise impossible | terial, is cause for suppressing the deposition; and 


to show whether he has told the whole truth,** ‘yet 
an objection to the reading of a deposition on the 
ground that some question contained therein is not 
fully or properly answered is not tenable, if the an- 
swer is as full and minute as the interrogatory natu-, 
rally and fairly interpreted calls for.®* 
swers to general interrogatories are usually regarded 
as sufficient,°* but where the eross- interrogatories 
are only generally answered, the deposition should 


not be admitted in evidunte- a 
[§ 367] 


65. Ky.—Starett v. Chesapeake, 
ete., R. Co,, 110 SW 282, 33 KyL 309. 

Mo.—In re Green, 126 Mo. A. 309, 
103 SW 503. 

Nebr.—State v. Omaha El. Co., 75 
Nee 637, 110 NW 874. 

Y.—Hewlett v. Wood, 67 N. Y. 
ys Rust v. Eckler, 41 N.. Y. 488; 
Forrest v. Kissam, 7 Hill 463; Kim- 
ball v. Davis, 19 Wend. 437 [rev 
on other grounds 25 Wend. 259]. 

Wis.—Semmens v. Walters, 55 Wis. 
675, 13 NW 889. 

Eng.—Steinkeller v. ‘Newton, 9 C. 
& P. 313, 38 ECL 190. 

[a] Notice.—(1) Depositions can- 
not be used as evidence against par- 
ties who are not notified of the time 
and place of taking the same and 
did not participate therein. State v. 
Omaha El. Co., 75 Nebr. 637, 110 NW 
874. (2) In order to authorize the 
reading of depositions, it must ap- 
pear from the return of the officer 
taking them that they were taken in 
pursuance of the _ notice. In: re 
Green, 126 Mo. A: 309, 103 SW 503. 
(3) Exceptions are properly sustained 
to a deposition where the notice to 
the adverse party’s counsel is suf- 
ficient. Starett v. Chesapeake, etce., 
R. Coy ‘110’ SW 282, .'33 “Ky ..309, 
(4) Where depositions are taken with 
notice as required, but at a time 
when the opposite party was not able 
to confer with his counsel and at- 
tend, they may be admitted upon 
condition that the opposite party 
‘has time to retake them and cross- 
examine the witness. Aiken v. Be- 
mis, 1 F. Cas. No. 109, 3 Woodb. & 
M. 348. 

66. Dodge v. Israel, 7 F. Cas. No. 
3,952, 4 Wash. C. C. 323;' Walker v. 
Walker, 14 Ga. 242. See supra §§ 209, 
210, 284. and infra § 370. 

[a] General interrogatories.—(1) 
A general cross-interrogatory must 
be answered as*well as the numbered 
ones, and if not put and answered 
the deposition taken on commission 
will, as a general rule, be suppressed. 
Gates’ v.' Beecher, 60 N. “Y.°'518, 19 
AmR 207 [aff 3 Thomps. & C. 404]. 
(2) It is doubtful, if there is no 
appearance on the other side and no 
cross-interrogatories, whether’ the 
opposite party can complain. of the 
omission to answer the last interrog- 
atory. The reason given for the 
strict rule is that, unless this last 
general interrogatory is answered, 
it is impossible to say that the wit- 
ness has told the whole truth. Where 
it is clearly apparent that the wit- 
ness could not have testified to any- 
thing further unless to contradict 
evidence in answer tg the specific in- 
terrogatories, which certainly is not 
to be presumed, the omission is 
harmless. Semmens y. Walters, 55 
Wis..675. 13 NW. 889. 

[b] Part not understood.—It is 
not error to admit in evidence the 
answer to an interrogatory ina depo- 


b. Immaterial Questions. 
of a party to depose or to answer’ a cross- -interroga- 
tory which does not appear to be material in the 
cause will not render his deposition inadmissible in 


[§ 368] « 


General an- 


The refusal 


sition that witness did not under- 
stand the first part of the interroga- 
tory. Kuechler v. Wilson, 82 Tex. 
638, 18 SW 317. 

{c] Interrogatories lost. — An- 
swers to interrogatories may be read 
without producing the interroga- 
tories, if they cannot be found. Rowe 
v: _Brenton, 8° Bi '&'C. 737%, 16° HCE 
363, 108 Reprint 217. 

67. U. S.—Nelson v. U. S., 17 F. 
Cas...No.° 10,116, Pet.°C.. C!' 235. 

Ala.—Aicardi v. Strang, 38 Ala. 
Bae Buckley v. Cunningham, 34 Ala. 

Ga.—Clopton v. Norris, 28 Ga. 188; 
Heard v. McKee, 26 Ga. 332. 
yhtaany -—Todd v. Bishop, 136 Mass. 


Minn.—McMahon v. Davidson, 12 
Minn. 357. 
gh Y.—Baker vy. Spencer, 47 N. Y. 
LEA RO ASY, v. Behmer, 9 LancBar 

68. Arnold v. Oslin, 26 Ga. 434; 
Chapin v. Clapp, 29 Ind. 614. 

{a] If a general interrogatory is 
limited by the next one an answer 
to it as limited is sufficient. Arnold 
v. Oslin, 26 Ga. 434. 


69.. Withers v. Gillespy, 7 Serg. 
& R. (Pa.) 10. 
[a] Part answered generally.— 


The mere fact that a portion of the 
cross-interrogatories is answered in 
a general way does not authorize the 
exclusion of the entire deposition, 
Mundt v. Commercial Nat. Bank, 35 
Utah 90, 99 P 454, 136 AmSR 1023. 

"70. Goodrich v. Goodrich, 44 Ala. 
670; Bullard v. Lambert, 40 "Ala. 204; 


Black v. Black, 38 Ala. 111; Nichol- 
son v. Desobry, 14 La. Ann. 81; 
Franklin’s Suce, 7 La. Ann. 395; 


White v. Solomon, 164 Mass. 516, 42 
NE 104, 30 LRA 537; Savage v. 
Birckhead, 20 sort (Mass.) 167. See 
supra §§ 310, 

[a] Fekpeteteht interrogatory. — 
(1) A’ deposition will not be excluded 
because the deponent has omitted to 
answer one of the. interrogatories 
which is prima facie impertinent, and 
a direct answer to which could. not 
benefit the party who _ proposed it. 
Gibson v. Goldthwaite, 7 Ala. 281, 42 
AmD 592. (2) ‘Where an imperti- 
nent interrogatory is put to a wit- 
ness, it does not lie with the party 
putting it to object that a part of the 
answer thereto is impertinent, if the 
part complained of is necessary to 
prevent an improper inference being 
drawn from that part of the answer 
which is responsive.” Putnam v. 
Ritchie, 6 Paige (N. Y.) 390, 397. 

71. Stalnaker v. Janes, 68 W. Va. 
176. 69 SE 651. See supra § 211. 

72. Morris v. Southern Shoe Co., 
44 Tex. Civ. A. 488, 99 SW 178. 

73. Ala.—Bullard v. Lambert, 40 
ae ao Buckley y. Cunningham, 34 

a. 

Ill.—Cole yv, Choteau, 18 Ill. 439. 


this is so whether or not the witness intended to. 
.evade the answer.’? 

Evasive or Incomplete Answers. 
While evasive or incomplete answers do not render 
the entire deposition inadmissible in evidence, any 
more than such answers given by a witness on a 
cross-examination on the stand,’* yet where from the 
circumstances of the case it appears that the de- 
ponent has some motive for evasion,’* or where the 
answers are so imperfect or evasive as to induce 
the court to believe that he has willfully kept back 
material facts within his knowledge, the deposition 
should not be admitted in evidence.” 
pears that a witness intended to state the facts ac- 


Where it ap- 


La.—Lurty v. Maryman, 12 La, 
Ann. 180. 

Minn.—St. Anthony Falls Water- 
Power Co. v. Eastman, 20 Minn. 277. 

N. Y.—Baker v. Spencer, 47 N. Y. 
562 [aff 58 Barb. 248];  Valton v. 
National Loan Fund Life Assur. Soc., 
22 Barb. 9 [rev on other grounds 20 
NivY /82a. 

Wis.—Trowbridge v. Sickler, 54 
Wis. 306, 11 NW 581. 

“Several of the answers, to which 
objections are made, are not so fullas 
to defy extreme criticism, and are yet 
capable of standing the test of the 
doctrine announced in Buckley v. Cun- 
ningham, 34 Ala. 69, in the following 
words: ‘The answers to the cross-in- 
terrogatories are certainly not charge- 
able with redundancy; but, upon a 
careful examination of them, it ap- 
pears that all the questions recéive a 
substantial answer; and aS we can 
discover nothing which would justify 
us in concluding that the witness was 
seeking to, evade the disclosure of 
facts within his knowledge, we think 
that the court committed no error 
in refusing to suppress his deposi- 
tion. Nelson v. Iverson, 24 Ala. 9, 
60 AmD 442; Spence v. Mitchell, 9 
Ala. 744.’ A deposition should not 
be suppressed, when the question 
was not pertinent to the issue; nor 
when the answer could not have af- 
fected the result. Yarborough v. 
Hood, 13 Ala. 176; Gibson v. Gold- 
thwaite, 7 Ala. 281, 42 AmD 592.” 
Bullard v. Lambert, 40 Ala. 204, 208 
(per. Walker, C. J.). 

[a] Neglect of officer—Where a 
deposition is taken on oral interroga- 
tories, upon notice, and the adverse 
party is not represented by attorney, 
but depends upon written interroga- 
tories sent to the examining officer, 
the mere fact that some of the cross- 
interrogatories are evasively an- 
swered, by reason of the neglect of 
such officer to press vigorously for 
full and exact answers, is not suf- 
ficient ground for suppressing the 
deposition. Trowbridge v. Sickler, 54 
Wis. 306, 11 NW ‘581. 

[b] Right to retake.—Where an 
answer to a cross-interrogatory in a 
deposition is not clearly evasive, a 
party desirous of eliciting further 
facts can do so only by obtaining a 
reéxecution of the commission. Baker 
Be Spencer, 47 N. Y. 562 [aff 58 Barb. 

74. Ala.—Bullard v. Lambert, 40 
Ala. 204; Buckley v. Cunningham, 34 
Ala, 69, 

Ga.—Tompkins v. Williams, 19 Ga. 


569. 

La,—Lurty v. Maryman, 12 La. 
Ann. 180. 

N. .J.—Fulton v. Golden, 28 N. J. 
Ea. 37. 

N. Y.—Terry v. McNiel, 58 Barb. 


241: Willis v. Welch. 2. CodeRen 64. 
75. Tll.—Chisholm vy. Beaver Lake 
Lumber CO: S38 TL) SACU 2b Se. 


For later cases, developments and changes in the law see cumulative Annotations, same cit page and note number. 
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cording to the best of his knowledge or understand- 
ing and belief, it will be so presumed in the absence 


of evidence to the contrary.”® 
[§ 369] 


the testimony.” 


Md.—Horner vy. Bell, 102 Md. 435, 
62. A 736. 

Mass.—Stratford v. Ames, 8 Allen 
577; Robinson v. Boston, ete, R. 
Corp., 7 Allen 393. ; 

Tex.—Jordan y. Young (Tex. Civ. 
A.) 56 SW 762, : 

Alta.—Fidelity Trust Co. v. 
Babneiser: 6 Alta. L. 446, 14 DomLR 

> 


[a] Knowledge of deponent. — 
Where it appears that statements in 
a deposition were not made on the 
knowledge of the witness, and that 
the witness evaded stating the means 
of his knowledge, the _ deposition 
should be suppressed. Chisholm v. 
hae Lake Lumber Co., 33 Ill. A. 

76. Bartley v. McKinney, 28 Gratt. 
(69.Va.) 750. 

77. Ala.—Montgomery-Moore Mfg. 
Co. v. Leith, 162 Ala. 246, 50 S 210. 

Ariz—Greene v. Hereford, 12 Ariz. 
85, 95,P..105. 

Ill.—Ryan v. Brant, 42 Ill. 78. 

Iowa.—Hendricks v. Wallis, 7 Iowa 
AS McCarver v. Nealey, 1 Greene 


Mass.—Chicago Title, ete., Co. v. 
Smith, 185 Mass. 363, 70 NE 426, 
102 AmSR 350. 

N. J.—Fulton v. Golden, 28 N, J. 
Eq. 37. 

Oh.—State v. Finney, 7 Oh. Dec. 
(Reprint) 22, 1 CineLBul 30. 

Ss. C—Stepp v. National L., 
Asssoc., 37.8. C. 417, 16 SH 134. 

Tenn.—Smithwick vy. Anderson, 2 
Swan 573. 

Tex.—Central Texas Grocery Co. v. 
Globe Tobacco Co., 45 Tex. Civ. A. 
199, 99 SW 1144. See also Ft. Worth, 
ete, R.'Co. vy Arthur, (Civ. A.),124 
SW 218; Garner v. Risinger, 35 Tex. 
Civ. A. 378, 81 SW 343 (both holding 
a certain answer responsive); Ever- 
ett v. Kemp, (Civ. A.) 80 SW 534 
(holding, the answer responsive to 
part of the interrogatory). 

Wis.—Hazleton v. Union Bank, 32 
Wis. 34. 

See also supra §§ 208, 209. 

{a] Evidence material to issue.— 
Statements in a deposition. not re- 
sponsive to any question asked of the 
deponent will be ruled out. on ob- 
jection of the party at whose in- 
stance the deposition was taken; but 
evidence material to the issue, given 
in answer to a general interroga- 
tory, although not favorable to the 
party propounding such interroga- 
tory, will not be suppressed on his 
objection, when the deposition is put 
in evidence by the opposite party. 
Hazleton v. Union Bank, 32 Wis, 34. 

78. Fassin v. Hubbard, 55 N,. Y. 
465; Reynolds v.’ Reynolds, 20- Misc. 
254,45 NYS 338.. See also Fuchs vy. 
Morris. 81 Hun .536, 30 NYS, 1017 
[dist Fassin v. Hubbard, 55 N. Y. 
465] (holding that, when irrelevant 
and inadmissible evidence is given by 
an irresponsive answer, it is error 
to refuse to strike it out on a, mo- 
tion based on the ground that the 
answer is irresponsive). But. see 


etc., 


d. Irresponsive Answers.. According to 
most of the decisions, an answer to an interrogatory 
which is irrelevant or not responsive should be 
excluded at the trial upon the objection of either 
party,’? but there are cases holding that testimony 
contained in a deposition will not be excluded 
merely because it is not responsive.’® . Where the ob- 
jection that the answer is not responsive is good 
formally but without merit in the essence, it is a 
proper exercise of the court’s discretion to admit 
Where a deposition containing ir- 
responsive answers has been filed and there has been 
ample opportunity for its examination and for fur- 
ther examination. of the deponent before trial, the 
proper procedure is to obtain such examination in- 


DEPOSITIONS 


trial.®° 
[§ 3870] .e. 


Lansing v. Coley, 13 AbbPr (N. Y.) 
272 (holding that an, answer to an 
interrogatory, under a commission, 


| which is not responsive to the inter- 


rogatory, may be objected to by 
either party on the trial, and must 
be excluded). 

79. Varley Duplex Magnet Co. v. 
Ostheimer, 186 Fed. 171, 108 CCA 303. 

80. Varley Duplex. Magnet Co, v. 
Ostheimer, 186 Fed. 171, 108 CCA 303; 
Fassin v. Hubbard, 55 N. Y. 465. 

81. U.-:S.—Bell v. Davidson, 3 F. 
Can aNO.. 01,248) ioe, NVESIe. “Cs, » Gino eee 
Ketland v. Bissett, 14 F. Cas. No. 
7,742, 1 Wash. C. C. 144. 

Ala.—Harris v. Miller, 30 Ala, 221. 

Ga.—Williams v. Turner, 7 Ga. 348; 
McCleskey v. Leadbetter, 1 Ga. 501. 

Ill.— Clough v. Kyne, 40 Ill. A. 234; 
Aultman, ete., Mfg. Co. v. Joy, 9 IIl. 


A... 32. 

gare ane TTS v. Esher, 56 Ind. 

gghan Simpson y. Smith, 27 Kan. 
La.—Nicholson vy. Desobry, 14 La. 

Ann. 81; Le Baron v. Dupont, 11 La. 

Ann. 140; Kyle v. Van Bibber, 7 -La, 


Ann. 575; Baker vy. Voorhies, 6 Mart. 
N._S.. 812 


Me.—Chase v. Kenniston, 76 Me. | 


209. 

Mass.—Savage .v. Birckhead, 20 
Pick. 167. ; 

N. Y.—Goldmark v. Metropolitan 


Opera House Co., 22 NYS 136; Smith 
v. Griffith, 3 Hill 333, 38 AmD 639. 
Compare Palmer vy. Great Western 
Ins. Co., 47 N. Y. Super. 455 (holding 
that, where a witness has refused 
without plaintiff's fault to answer 
cross-interrogatories on the ground 
that they were not pertinent, and it 
appears that the questions may be- 
come pertinent at the trial, the depo- 
sitions will not be entirely sup- 
pressed, but it will be ordered that 
the unanswered questions be read at 
the trial, and if it then appears that 
they are pertinent the deposition 
shall be suppressed, otherwise not; 
or plaintiff may at his option submit 
to a suppression). 

pane C.—Mosely v. Mosely, 1. Nv C. 


Pa,—Withers v. Gillespy, 7 Serg. & 
R. 10; Cullen’s Est., 16 Phila, 385, 
15 WklyNC 271, : 

Tex.—Houston, ete., R. Co. v. Shir- 
ley, 54 Tex. 125; Garner v. Risinger, 
35 Tex. Civ. A. 378. 81.SW,.343. 

fa] Partial witness.— Where a 
witness is manifestly favorable to 
the party taking the deposition, and 
declines answering pertinent and ma- 
terial, questions to facts apparently 
within his knowledge, it may be a 
good ground, for excluding the depo- 
sition altogether. Savage v. Birck- 
head, 20 Pick. (Mass.), 167. 

[b] Auswer after refusal.—A dep- 
osition should not be suppressed be- 
cause a witness at first refused to 
answer questions, if he subsequently 
answered. Tedrowe v. Esher, 56 Ind. 


Ss 
As ground for suppression see su- 
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stead of seeking to suppress the deposition upon the 


Failure to Answer, Where a witness 
has failed or refused to answer a proper interroga- 
tory, it has been considered good ground for refus- 
ing to receive the deposition in evidence,*! and it 
has usually been considered a fatal objection to the 
whole deposition where there has been a refusal to 
answer the general interrogatory.82 The reasons for 
accepting or rejecting the deposition, however, must 
depend, upon the circumstances of the particular 
case,** and the nature of the question which the 
deponent has failed or refused to answer.® 
osition will not be suppressed as evidence on ac- 
count of a failure to answer a question, if the facts 
sought to be elicited can be ascertained from other 
parts of the deposition,** or from the deposition as 
a whole.§° Where an interrogatory is in two clauses, 


A dep- 


pra § 324, 

82. Dodge v. Israel, 7 F. Cas. No. 
3,952, 4 Wash. C.’'C. 323° [aff 13° FP: 
Cas. No. 895]; Richardson vy. Golden, 
20 F. Cas. No: 11,782, 3° Wash. C.C. 
109; Semmens _y. Walters, 55 Wis. 
675, 18 NW 889, and see supra §§ 
324, 366. 

[a] No prejudice to opponent.— 
A deposition will not be suppressed 
because a final general interrogatory 
was not answered, where it appears 
that the opposite party could not be 
prejudiced by such omission. Sem- 
sc v. Walters, 55 Wis. 675, 13 NW 

83. Conn.—Thill v. Perkins Elec- 
tric Lamp Co., 63. Conn. 478, 29 A 13. 

Ill.— Miller v. Craig, 28 Ill. A. 128 


[rev on other grounds 103 Ill. 605, 
133 Ill. 300, 24 NE 431]. 
Mass.—Savage v. Birckhead, 20 


Pick. 167. 

N. Y.—Palmer v. Great Western 
Ins. Co., 47 N.Y. Super. 455. F 

Pa,—Stewart.v. Ross, 2 Dall. 157, 
1 L. ed. 330, 1 Yeates 148. 

[a] Rule applied.—(1) Where a 
son nineteen years old claims to have 
paid six thousand dollars for land 
conveyed to him by his father, and 
ereditors of the father seek to im- 
peach the conveyance as fraudulent, 
the son may be compelled to disclose 
the source from which his payment 
was made, and if he fails to answer 
fully questions on this point his dep- 
osition will be suppressed. Aultman, 
eéte,, (Mie 7Co.. Vv. oy.: eer wAS aie 
(2) Where in the return of a com- 
mission issued on behalf of a defend- 
ant to take a deposition no answers 
were given to certain interrogatories, 
but it appears that plaintiff was pres- 
ent at the taking, and that the com- 
mission was returned in due form, it 
may be admitted in evidence. Stew- 
art v. Ross, .1 Yeates (Pa.) 148, 2. 
Dall. 157, 1,L. ed, 330. 

84, Fancher v. Kenner, 110 Ark. 
117, 161 SW.166; Akers vy. Demond, 


103 Mass. 318; Allen v. Hoxey, 37 
Tex. 320. 
[a] Immaterial questions. — Re- 


fusal of the witness to answer ques- 
tions which did not tend to elicit 
facts that were material to the con- 
troversy is not ground for rejection. 
Fancher v. Kenner, 110 Ark. 117, 161 
SW 166. 

85. Ala.—Goodrich v. Goodrich, 44 
Ala. 670; Black v. Black, 38 Ala. 111; 
Buckley v. Cunningham, 34 Ala. 69; 
Spence v. Mitchell, 9 Ala. 744; Gib- 
son. v. Goldthwaite, 7 Ala. 281, 42 
AmD 592. 

Ga.—Georgia R. Co. v.. Thomas, 68 
Ga. 744; Bailey v. New, 32'Ga. 546. 

La.—Dwight v. Splane, 11 Rob. 487. 

N. Y.—Gates v. Beecher, 60 N. Y. 
518. 19 AmR 207; McCarty v. Hd- 
wards, 24 HowPr 236. 
patie DE RARER: v. Behmer, 9 LancBar 

86. Shannon v. Castner, 21 Pa. 
Super. 294; Price v. Wenatchee Val- 
Boe Orchards Co., 81 Wash. 83, 142 P 
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failure to answer the second clause is not a ground 
for suppressing the answer to the first.8? 

[§ 371] f. Failure to Produce Documents.** A 
deposition should not be rejected as of course, be- 
cause a certain paper referred to therein or which 
should have been annexed thereto is not produced,*® 
yet when the production of such papers goes to the 
very gist of the action, the deposition will not be 
papers are 
Where the evidence shows that a document 
is outside of the jurisdiction of the court, or with- 
out the power of a witness to produce, the fact of 
nonproduction is no objection to the admissibility of 


allowed in evidence unless such 
nexed.?° 


the deposition in evidence.®* 
[§ 372] 


87. Western Union Tel. Co. v. 
i ea 14 Tex. Civ. A. 601, 38 SW 


88. Return of exhibits see supra 
§ 291. 

Compelling production of docu- 
ments see Mvidence [17 Cyc 457 et 
seq]. 

89. 
key, 4 Metc,. 459. 

Miss.—Henderson v. Ilsley, 19 
Miss. 9, 49 AmD 41. 

N. H.—Lobdell v. Marshall, 58 
N. H. 342; Wells v. Jackson Iron 
Mfg. Co., 47 N. H. 285, 90 AmD 575. 

N. Y¥.—Kelley v. Weber, 9 AbbNCas 


62. 
N. C.—Jones vy. Herndon, 29 N. C. 
9 


Pa.—Southern Bldg., etc., Assoc. v. 
Pennsylvania F. Ins.’ Co. 23 Pa. 
Super. 88. 

Tex.—Bailey v. Laws, 3 Tex. Civ. 
A. 529, 23 SW 20. 

Eng.—Robinson v. Davies, 5 Q. B. 

D. 26; Steinkeller v. Newton, 2 M. & 
Rob. 372. 
[a] Rule applied.—Where a wit- 
ness in his deposition speaks of a 
fact as within his recollection, but to 
fix the time of its recurrence is 
obliged to refer to letters in his 
possession, the fact that he does not 
produce the letters will not render 
his answer inadmissible. Henderson 
v. Ilsley, 19 Miss. 9, 49 AmD 41. 

{[b] Accidental omission.—Where 
an interrogatory in a deposition is 
founded upon a deed ‘‘inclosed,”’ the 
accidental omission to include the 
deed will not exclude the deposition. 
Wells v. Jackson Iron Mfg. Co., 47 
N. H. 235, 90 AmD 575. 

{c] Private letters——A deposition 
taken abroad is not rendered inad- 
missible in evidence because the wit- 
ness did not attach certain private 
letters that he had received from one 
of the parties to the suit, since he 
could not be required: to produce 
such letters. Amherst Bank v. Con- 
key, 4 Mete. (Mass.) 459. 

fay When “copy” is original.— 
A deposition should not be rejected 
because the deponent refers to a 
telegraphic despatch as a “copy,” on 
the ground that an original was ne- 
cessarily {mplied, which original was 
not produced, and its absence was 
not accounted for; the word “copy” 
generally, but not always, presup- 
poses an original. Banks v. Richard- 
son, 47 N. C. 109. 

90. Fulton v. Golden, 28 N. J. Eq. 
87; Petriken v. Collier, 7 Watts & S. 
(Pa.) 392; Christie v. Nagel, 2 Yeates 


(Pa.) 213; Coleman v. Colgate, 69 
Tex. 88, 6 SW 553. 
[a] Execution of document.—The 


deposition of a witness to prove the 
execution of a paper cannot be read 
in evidence unless the paper is par- 
ticularly described, identified, and 
annexed to the deposition. Petriken 
v. Collier, 7 Watts & S. (Pa.) 392. 

[b] Books of account.—When a 


9. Amendments as to Title or Parties. 
An amendment in the title of a case will not render 
a deposition previously taken inadmissible,*? espe- 
cially where the amendment is more formal than 


Mass.—Amherst Bank v. Con- |, 
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an- 
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real and when the adverse party is fully advised by 
the interrogatories as to the case about which the 
witness is to be examined.®? 
ties plaintiff caused by addition,®* substitution, 
striking out,®® or death *7 of parties plaintiff subse- 
quent to the taking of a deposition will not render 
it inadmissible as against the original defendants, 
provided the issues remain the same and the testi- 
mony is alike applicable thereto after as well as be- 
fore the change was effected.%§ 
taken to be used against several defendants may be 
used against those remaining after a discontinuance 
as to one of them,®® or after striking out one of 


Changes in the par- 


And a deposition 


them,! provided the substance of the issue is not 


deposition refers to books of account, 
copies of them at least should be pro- 
duced, properly authenticated, to en- 
title the whole deposition to be read 
in evidence. Christie v. Nagel, 2 


Yeates (Pa.) 213. 
91. U. S—Winans v. New York, 
R.,, Co.,, 21 "How. 88, 16° Led. 


etc., 
68. 
Ga.—Barnhart v. Sternberger, 68 
Ga. 341; Petersburg Sav., etc., Co. v. 
Manhattan F, Ins. Co., 66 Ga. 446. 
jay PR v. Barrows, 13 Iowa 
aa H.—Burnham v. Wood, 8 N. H. 
4. , 
oe ae v. Fisher, 9 Watts 


T. 

[a] Bule applied.—(1) Where a 
witness annexed to his deposition a 
copy of an account for articles 
charged on the books of a _ corpora- 
tion which was without the state, 
and where the corporation had no 
interest in the suit, the evidence was 
admissible, as the books were be- 
yond the control of the court and 
the witness. Burnham v. Wood, 8 
N. H. 334. (2) A deposition refer- 
ring to papers not produced is admis- 
sible if it appears that these papers 
have probably been destroyed and 
are not in the possession or in the 
power of the witness or of the party 
offering the deposition. Tilghman v. 
Fisher, 9 Watts (Pa.) 441. 

[b] Immaterial papers. — Where 
notes and a deed are incidentally re- 
ferred to by a witness in a deposi- 
tion and the witness states that the 
deed is not in his possession or con- 
trol, and they are not the basis of the 
action, nor are their contents in dis- 
pute, the fact that they are not an- 
nexed as exhibits does not invalidate 
the deposition. Lyon v. Barrows, 13 
Iowa 428. 

92. Central R. Co. v. Sanders, 73 
Ga. 513; Abshire v. Mather, 27 Ind. 
381; Anderson v. Long, 56 Pa. Super. 
183; Davis v. Prout, 7 Beav.,288, 29 
EngCh 288, 49 Reprint 1076; Haynes 
v. Jackson, 4 Jur. 457. 

93. Central R. Co. v. Sanders, 73 
Ga. 513. 

94. Holmes v. Boydston, 1 Nebr. 
346; Salmer v. Lathrop, 10 S. D. 216, 
72 NW 570; Milligan v. Mitchell, 3 
Myl. & C. 72, 14 EngCh 72, 40 Re- 
print 852. 

95. Salmer’ v. Lathrop, 10 S. D. 
216, 72 NW 570. 

96. Maxwell v. Brooks, 54 Ind. 98; 
rE abet v. Norton, 3 B. Mon. (Ky.) 


97. Roth v. Moore, 19 La, Ann. 
86; Markoe y. Aldrich, 1 AbbPr 
CNS Yb be 


[a] Before representative made 
party.—Where during the pendency 
of an action brought by a copartner- 
ship one of the partners dies, and 
before his representatives have been 
made parties a commission on behalf 
of plaintiffs is issued, and a copy of 
the interrogatories served on defend- 


altered,? A deposition taken at a time when a person 
is not a party to the action cannot be used against 
him after he has been made a party,’ but it is admis- 
sible as against one who was a party at the time it 


ant, the testimony taken under the 
commission should be received, and 
none but the widow and legal repre- 
sentative of deceased plaintiff have 
the right to object to it. Roth v. 
Moore, 19 La. Ann. 86. 

98. Johnson y. Norton, 3 B. Mon. 
(Ky.) 429; Holmes v. Boydston, 1 
Nebr. 346; Salmer v. Lathrop, 10 
S. D. 216, 72- NW 570. 

By Medcalf v. Seccomb, 36 Me. 

1. Holdridge v. Rochester Farm- 
ers’, etc., Bank, 16 Mich. 66. 

2. Holdridge v. Rochester Farm- 
ers’, etc., Bank, 16 Mich. 66. 

3. Cal_—Lange v: Braynard, 104 
Cal. 156, 37 P 868. 

Iowa.—Brown v. Zachary, 102 Iowa 
433, 71 NW 413. 

Ky.—Smyser v. Franck, 47 SW 
1071, 20 KyL 952; Kerr v. Gibson, 8 
Bush 129. ; 

La.—Coulter v. Cresswell, 7 La. 
Ann. 367. But compare Armorer v. 
Frisby, 14 La. Ann. 826 (holding that 
the warrantor cannot object to the 
admissibility, of evidence regularly 
taken by commission, previous to his 
being made a party to the suit, when, 
although regularly summoned by de- 
fendant and present in court by his 
answer to the call in warranty, he 
has suggested no facts or means of 
defense of which defendant might 
have availed himself in the contro- 
versy). 

Pek SY v. Grimes, 12 Gill & J. 

Mo.—Hendricks v. Calloway, 211 
Mo. 536, 111 SW 60; Meeks v. Clear 
Jack Min. Co., 141 Mo. A. 648, 124 
SW 1084. Compare Black vy. Ep- 
stein, 221 Mo. 286, 120 SW 754 (hold- 
ing that a deposition of a defendant 
taken by the commissioner appointed 
by the court before a third person 
was made a party defendant is ad- 
missible in favor of plaintiff, al- 
though defendant is present at the 
trial, when merely offered as declara- 
tions of defendant, and not as evi- 
dence against the third person or as 
declarations of one conspirator 
against another). 

N. Y.—Hutchinson v. Reed, Hoffm. 
315. Compare Downey v. Downey, 
16 Hun 481) (holding that depositions 
of the subscribing witnesses to a 
will duly taken before the surrogate 
in open court do not cease to be 
evidence by reason of the subsequent 
filing of objections by a contestant, 
and the proponent need not recall the 
witnesses). 

Pa.—Horbach v. Knox, 6 Pa. 377. 

Tenn.—State v. Nashville Sav. 
Bank, 16 Lea 111. 

Tex.—St. Louis, etc., R. Co. v. Har- 
ris, 73 Tex. 375, 11 SW 405; St. Louis 
Southwestern R. Co. v. Woldert Gro- 
ecery Co., (Civ. A.) 144 SW 1194; 
Flores v. Hovel (Civ. A.) 125 SW 606; 
Dalsheimer v. Morris, 8 Tex. Civ. A. 
268. 28 SW 240. ; 

Va.—Jones v. Williams, 1 Wash. 


For later cases, developments and changes in the law see cumulative Annotations, same title. rage and note number, 
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was taken,* or one who is in privity with him.® 

10. Amendment of Pleadings. An 
amendment of the pleadings which does not substan- 
tially affect the issues will not render a deposition 
previously taken in the’ cause inadmissible,® but 
depositions proving a matter not in the pleadings, 
when taken, cannot be read to support pleadings 
afterward filed setting up such matter, if objected 
to.7 A deposition containing evidence, competent 
as to the issues at the time it was taken, is not 


[§ 373] 


rendered inadmissible as to such 


amended pleading putting new matters in issue.® 


DEPOSITIONS 


evidence by an 


[18C.J.] 749 


[§ 374] C. Weight.° Since a deposition takes 
the place of the witness and speaks for him,!° testi- 
mony given by deposition has the same effect and no 
other, as oral testimony of the witness would have, 
if given on the trial... Such testimony is not, how- ' 
ever, generally regarded as so satisfactory as viva 
voce evidence because of the lack of opportunity on 
the part of the triers of fact to judge from the ap- 
pearance and deportment of the witness of the prob- 
able accuracy and truthfulness of his statements.22 
The best evidence of course is the testimony of the 
witness himself given in the presence of the triers.13 


XXI. ACTIONS AND PROCEEDINGS IN WHICH USED '+ 


[§ 375] A. In General. Where a deposition has 
been regularly taken in a cause, it is as a general 


(1 Va.) 280; Williams v. Jacob, 
Wythe 145. 

Wis.—Smith v. Milwaukee Build- 
ers’, etc., Exch., 91 Wis. 360, 64 NW 
1041, 51 AmSR 912, 30 LRA 5604, 

Eng.—Pratt v, Baker, 4 Russ. 507, 
4 BWngCh 507, 38 Reprint 896, 1 Sim. 
1, 2 EngCh 1, 57 Reprint 479. 

Compare Pannill v. Eliason, 18 F. 
Cas. No. 10,707, 3 Cranch C. C. 358 
(holding that in a joint action against 
two persons, if one only is taken, and 
an alias capias is issued against the 
other from term to term, and before 
he is arrested a deposition is taken 
on the part of plaintiff by consent 
of defendant, who was first taken 
with an agreement that it should be 
read at the trial, and if, in the cap- 
tion of the deposition, one only of 
the defendants is named, and after- 
ward the other is taken, and pleads, 
the deposition may be read at the 
trial against both defendants); Mil- 
ler v. Campbell Commn. Co., 13 Okl. 
75, 74 P 507 (holding that depositions 
already taken in a case in which a 
person is allowed to interplead should 
not be excluded upon the ground that 
such person was not notified of the 
taking thereof). ° 

{a] The reason for the rule is 
that the new party had no oppor- 
tunity to cross-examine. Coulter v. 
Cresswell, 7 La. Ann. 3867; Horbach 
v. Knox, 6 Pa. 877; State v. Nash- 
ville Sav. Bank, 16 Lea (Tenn.) 111; 
St. Louis Southwestern R. Co. v. Wol- 
dert, (Tex. Civ. A.) 144 SW_ 1194; 
Dalsheimer v. Morris, 8 Tex. Civ, A. 
268, 28 SW 240. 

{[b] Interested before litigation.— 
Depositions taken before one of the 
defendants was made a party to the 
suit are not admissible against him, 
aithough his interest in the subject 
litigated was older than the litiga- 
tion. Brown v, Zachary, 102 Iowa 
433, 71 NW 413. 

fe] Introduction by codefendant. 
—The attorney of one of two de- 
fendants should not be allowed, on 
his argument of the cause and against 
objection, to read to the jury a part 
of a deposition taken before the other 
defendant was made a party to the 
suit as originally brought. Smith y. 
Milwaukee Builders’, etc., Exch., 91 
Wis. 360, 64 NW 1041, 51 AmSR 912, 
80 LRA 504. 

4 Planters’, etc., Bank v, Walker, 
7 Ala, 926; Meeks v. Clear Jack Min. 
Co., 141 Mo. A. 648, 124 SW_ 1084; 
Patterson v. Stettauer, 40 N. Y. 
Super. 54; St. Louis, ete. R. Co. v. 


Harris, 78 Tex. 875, 11 SW 9405; 
Flores y. Hovel, (Tex. Civ. A.) 126 
SW 606. See also Covington, ete., 


R. Co. v. Bowler, 9 Bush (Ky.) 468 
(holding that depositions taken upon 
notice to a corresponding attorney 
appointed for nonresident infant de- 
fendants before a guardian ad litem 
was appointed to defend for them 
may be read in evidence against such 
defendants after the appointment of 
a guardian and defense made by him). 

{a] If a defendant who is in de- 
fault afterward answers, so that a 
decree pro confesso is set aside, dep- 
ositions taken without notice to him 


while the decree was operative will 
not become inadmissible evidence. 
Planters’, ete. Bank v. Walker, 7 
Ala, 926. 

5. Owens v. Owens, 84 Miss. 673, 
87 S 149; Morris v. Linton, 74 Nebr. 
411, 104 NW 927. 
vs{a] Personal representative. — In 
a suit against a surviving executor 
for an accounting, it was proper to 
make the executrix of a deceased ex- 
ecutor a party on petition of the sur- 
viving one. Depositions taken in the 
case before she became a party were 
properly used thereafter. Owens v. 
Owens, 84 Miss. 678, 87 S 149. 

[b] Alienee.—(1) “It is the rule 
that, where an alienation of property 
is made pendente lite, the alienee is 
bound by the proceedings in the suit 
after the alienation and before the 
alienee becomes a party to it. Depo- 
sitions of witnesses, taken after the 
alienation and before the alienee be- 
comes a party may be used against 
the alienee, as they might have been 
used against the party under whom 
he claims.” Morris v. Linton, 74 
Nebr. 411, 4138, 104 NW 927. (2) But 
the rule is otherwise where the 
alienee’s interest was not acquired 
pendente lite, but before the com- 
mencement of the action to which he 
was not made a party until after the 
taking of the deposition. Lange v. 
Braynard, 104 Cal. 156, 37 P 868. 

6. Ala.—Goldsmith vy. Picard, 27 
Ala. 142. 

Cal.—Pico v. Cuyas, 47 Cal. 174. 

Ill.—Doyle v. Wiley. 15 Ill. 576, 

Mass.—Williams v. Holt, 170 Mass. 
351, 49 NE 654; Weatherby v. Brown, 
106 Mass. 338. 

Miss.—Cooper  v. 
Miss. 117. 

N. Y¥.—Vincent v. Conklin, 1 BE. D. 
Smith 208. 

Tex.—International, ete., R. Co. v. 
Reed, (Civ. A.) 2038 SW 410; Caffey 
v. Cooksey, 19 Tex. Civ, A. 145, 47 
SW 65. 

Utah.—Anthony v. Savage, 3 Utah 
277, 3 P 546. 

Wash.—Miner v. Paulson, 60 Wash. 
150, 110 P 994. 

Compare Clarke vy. Tinsley, 4 Rand. 
(25 Va.) 250 (holding that a deposi- 
tion taken while a replication was 
standing could not be read after the 
nepitoation had been withdrawn). 

. Sayre v. Woodyard, 66 W. Va. 
288, 66 SE 320, 28 LRANS 3888; Edgell 
v. Smith, 50 W. Va. 349, 40 SE 402; 
Goldsmith v. Goldsmith, 46 W. Va. 
426, 88 SE 266. But compare Hous- 
ton Packing Co. v, Dunn, (Tex, Civ, 
A.) 176 SW 634, 687 (in which it is 
said: “The fact of want of pleading 
to support an interrogatory at the 
time it is propounded will not re- 
quire the rejection of the evidence, 
if material under an amended plead- 
ing. If the other party can show 
that, owing to the questions being 
irrelevant at the time they were pro- 
pounded, he failed to file cross- 
interrogatories, or that the new 
pleadings present matters upon 
which it is material that he should 
further examine the witness, he 
should be granted a continuance so 


Cranberry, 33 


in the action.'5 


rule admissible throughout the subsequent stages or 
proceedings had 


Where a trial of 


as oe have an opportunity to do 
so”). 

8. Sayre v. Woodyard, 66 W. Va. 
288, 66 SE 320, 28 LRANS 388. 
ageh See generally Evidence [17 Cyc 


10. See supra § 363. 

11. Wanamaker v. Megraw, 168 
N. Y. 125, 61 NE 112 [rev 48 App. 
Div. 54, 2 NYS 692] (by statute); 
Edmonstone v. Hartshorn, 19 N. Y. 
9 (by statute). 

12. See supra § 349. 

13. Thornton v. Britton, 144 Pa. 
126, 22 A.1048. 

14. Use of depositions taken on 
preliminary examination see Crimi- 
nal Law § 2116. 

15. See cases infra this note. And 
see infra §§ 376, 377. 

[a] Bule applied.— (1) Deposi- 
tions taken for use on application for 
a temporary injunction may also be 
used on the final hearing, whether 
actually used on the application for 
temporary injunction or not. Tin- 
ning v. Mumm, 146 Iowa 263, 125 
NW 203. (2) A deposition which has 
been used upon an interlocutory pro- 
ceeding or previous motion in the 
cause may be subsequently used 
upon the trial of the action (Spear 
v. Coorf, 32 Conn. 292; Holcombe v. 
Holcombe, 10 N. J. Eq. 284; Bonnet 
v. Dickson, 14 Oh. St. 434; Riegel v. 
Wilson, 60 Pa, 388; Haupt v. Hen- 
ninger, 37 Pa. 138; Walton v. Walton, 
63 Vt. 613, 22 A 617; Lubiere v. 
Genou, 2 Ves. 579, 28 Reprint 369. 
Compare Ferguson, etc., Land, etce., 
Co. v. Good, 97 Ark. 106, 183 SW 183 
{holding that depositions taken be- 
fore the trial judge to be used as 
evidence on motion to dismiss are 
not depositions taken “to be used on 
the trial of the case on its merits” 
within the statutory provision per- 
mitting depositions to be used on the 
trial of all the issues in certain 
named cases]), (3) provided that 
such prior proceedings were part of 
the proceedings in the action (Spear 
v. Coon, 32 Conn. 292; Holcombe vy. 
Holcombe, 10 N. J. Eq. 284; Under- 
hill v. Van Cortlandt, 2 Johns. Ch. 
(N. Y.) 339 [rev on other grounds 
17 Johns. 405]). (4) Depositions 
taken to be used in the trial of a 
cause may be subsequently used at 
a hearing before a referee or auditor 
to whom the cause may have been 
referred (Ellis v. Lull, 45 N. H. 419; 
King v. Hutchins, 28 N. H. 561; Wal- 
ton v. Walton, 63 Vt. 518, 22 A 617; 
Perry v. Whitney, 30 Vt. 390; Skin- 
ner v. Tucker, 22 t. 78. See also 
Cox v. Pearce, 7 Johns. (N. Y.) 298 
{holding that depositions taken be- 
fore the trustees for absent debtors 
may be read in evidence before the 
referees after the death of the. wit- 
ness, although taken- ex parte]), 
(5) and vice versa (McGrath v. Her- 
vey, 64 N. J, L. 364, 44 A 962; Zim- 
merman v. Grotenkemper, 6 Oh. Dec. 
(Reprint) 832, 8 AmLRec 364). (6) 
Where a cause is removed from one 
court to another, depositons taken in 
the original court are admissible in 
the court to which removed (Earl v. 
Hurd, 5 Blackf. (Ind.) 248; Pela- 
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issues by a jury is directed, depositions introduced 
before the court directing such trial are admis- 
sible! provided sufficient reason exists for offering 


such deposition in evidence." 
‘[§ 376] B. 


for its admission is shown.!” 
[§ 377] 


mourges v. Clark, 9 Iowa 1), (7) 
whether the case is removed from a 
state to a federal court or vice versa 
(Gravelle v. Minneapolis, ete., R. Co., 
16 Fed. 435, 3 McCrary 885; Johnson 
v. Federal Union Surety Co., 194 
Mich. 292, 160 NW 548; Missouri Pace. 
R.. Co, v. White, 80 Tex. 202, 15 SW 
808, But compare Texas, ete, R. Co, 
v. Wilder, 92 Fed, 958, 85 CCA 105 
{holding that depositions taken in a 
cause before its removal from a state 
court cannot be used on the trial in 
the federal court, where testimony 
taken in such court under the fed- 
eral statute could not be read under 
the same cireumstances]). (8) A 
deposition admissible in the original 
suit is also admissible upon the hear-~- 
ing of a cross bill filed after it was 
taken, under an order afterward en- 
tered that all depositions taken in 
the original suit should be read in 
evidence in the cross sult also, with 
the same effect and subjeet to. the 
same exceptions (Smith v. Profitt, 
82 Va, 832, 1 SH 67), (9) but where 
depositions taken in an original ac~« 
tion are admitted to be read in a 
cross action, only such portions 
should be admitted as were pertinent 
to the issues in the original action 
(Underhill v. Van Cortlandt, 2 Johns. 
Ch, (N. Y.) 889 [rev on other grounds 
17 Johns. 405]). 

16. Hall v, Dougherty, 10 Del, 
435; Ottinger v. Ottinger, 17 Serg, & 
R. (Pa.) 142. Compare’ Cahoon vy. 
Ring, 4 F. Cas, No, 2,292, 1 Clift, 692 
(holding that in accordance with the 
Pnglish practice which prevails in 
the federal courts, when issues are 
directed out of equity it is neces. 
sary that there should be an order 
from the chancery court direeting the 
use of the depositions upon the trial 
of the issues at law); Pearce vy. 
Suggs, 85 Tenn. 724, 4 SW 626 (hold- 
ing that where the complainant in 
an equity cause took the depositions 
of defendants, and issues were after- 
ward framed and tried beforé a jury, 
it was not error for the court to 
refuse to allow complainant, after 
Closing his evidence, and upon the 
cross-examination of defendants, who 
testified In thelr own behalf, to read 
their depositions “as evidence” or 
for any purpose other than for the 
purpose of contradicting them), 

[a] Devisavit vel non.—A depomi- 
tion taken before the register of wills 
In support of an alleged will, in con- 
sequence of a caveat by one of the 
persons interested in preventing the 
probate, is evidence on the issue of 
devisavit vel non, ordered by the 

» Tegister's court on an appeal after- 
, ward entered by another person in- 
terested, not a party to the original 
_ ‘progecdings, Ottinger v, Ottinger, 17 
4a are. & KR, (Pa,) 142, 
4 1% Dietrich v, Dietrich, 1 Penr, 
4 ba WW, (Pay 806, >) 
v. 


1, Co.) 124) THA. BG. 

Ky,—Vopper v. Woltzelau, 2 
v. Bhackilett, 1 Ky, 
iyi —Choutean Vv. Parker, 2 Minn, 
“Pa—Emig v. Dichl, 76 Pa, 859; 
Hee v. Donaldson, 6 Watts & 8, 


s, O.—Providence Mach, Co, 


Use on Subsequent Trial. 
general rule a deposition which has been read on a 
former trial is admissible in evidence at every sub- 
sequent trial of the case,'* provided a proper ground 


C. Use on Appeal. A deposition which 
has been taken with all necessary formality in a 
cause may be used upon an appeal in the same case,” 


Calumet Tumé i 
Ky! | 
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although it was not used by the party taking it in 
the lower court,?! provided it is properly transmit- 


ted to the ae jurisdiction,22 i 
[§ 378 ; Other Actions between Same Parties 
As a | —l. In General,?* Depositions regularly taken in a 


former suit are usually admissible in a subsequent 
suit between the same parties, involving the same 
question or subject matter.“ 


The admissibility of 


such depositions is not, however, dependent upon ex- 


Browning, 70.8. C, 148, 49 SM. 825; 
Oliver v, Columbia, ete, BR. Co., 65 
5. C. 1, 43 SW 307; Pulaski v. Ward, 
BL BL Op’ EUG! 

Compare Baltimore Cons. RR. Co. 
v. State, 91 Md, 506, 46 A 1000 (hold- 
ing that where, after the deposition 
of a witness has been taken, he ap- 
pears in court and testifies orally, 
his deposition cannot be read on a 
second trial of the cause, although 
he Js not then in attendance). 

[a] Order of court unnecessary.— 


‘Under a statute which provides that 


depositions taken for use on the trial 
of a cause may be used upon a sub- 
sequent trial of the same cause, an 
order of the court allowing them: to 
be so used is unnecessary, Chouteau 
v. Parker, 2 Minn. ‘118, 

19. Atwood y. Atwood, 86 Conn, 
579, 86 A-29, AnnCas1914B 281; Chap- 
ize'V, ‘Bane, 1 Bibb (Ky.) 612; mig 


v. Dethl, 76 Pa. 869. See \ supra 
§§ 840-862, 
[a] Bule applied.—(1) Witness 


sick and unable to attend. Wmig v. 
Diehl, 76 Pa, 859, (2) Mentally in- 
competent to testify. Atwood v, At- 
wood, 86 Conn, 579, 86 A 29, AnnCas 
he 281; Emig v, Diehl, 76 Pa. 
oY, 4 

20. Colo.—Florence Ol, ete, Co, v. 
Reeves, 13 Colo, A. 95, 66 P 674, 
Popeye v. Dougherty, 10 Del. 


Je 
Hi--In re Arrowsmith, 206 Tl, 352, 
69 NI 77; Jarrett v. Phillips, 90 I. 


287, 


Ind,—Warl v. Murd, 5 Black. 248, 


lowa.—Pelamourges v, Clark, 9 
Towa 1, 

Mass.—Steele v. Carson, 22 Piek. 
Nebr.—Keons v. Robertson, 46 


Nebr. 837, 65 NW 897, 
Pep J.--Ramsey v. Dumars, 19 Ny J. 


. 66, 

ier C,—Kaighn v. Kennedy, 1°N, 0, 
Vt.—Walton v. Walton, 63 Vt, 619, 

22 A 617; Perry v. hitney, 80 Vt. 


390. 
Va.-Alexander v, Morris, 8 Call 
14 


(7 Va.) 89, 

Compare Forney vy. Wallarher, 
Serg, & KR. (Pa.) 208 Cholding that 
a deposition taken by consent, while 
a cause is depending before arble- 
trators from whose award an appeal 
has been entered, cannot be read in 
evidenge on the trial of the appeal, 
unless the witness is dead or not 
within the state), ' 


[a] A New Jorsey statute provid- 
ing that on appeal from justice's | 
court no other documents, proots, 


and witnesses shall be produced and 
examined than such as were previe 
ously examined in the trial below ta 
not violated by the introduction of 
depositions taken de hene euke of wit- 
nesses sinee unable to testify, Ram 
Aey v. Dumars, 19 N, J. 66, 

21,' Pelamourges v. Clark, 9 Towa 


22, Stockett v. Jones, 10 GIT & J, 
(MA. '276% Bean v, Valle, !2 Mo, 126; 
Clarisam v. Wdwardas, 1 Overt, (Tenn,) 
al Hobbey v. State Bank, 17 Wis, 


fa] Bule 6d.— (1)  Depoml- 
tions cannot be read on appeal whieh 
are not went up sealed by the officer 
of the lower court. Clarissa v, Wd« 


‘taken. in 


‘explain; 


act identity of parties and causes of action, but 
rather upon identity of the question being investi- 
gated, and upon the opportunity of the party against 


wards, 1 Overt, (Tenn.) 393. (2) 
Depositions used in a case pending 
before a justice, without exception, 
which are returned by the justice 
with the other papers in the case on 
appeal, may be read, although no 
certificate is attached thereto, Hob- 
a v. State Bank, 17 Wis, 167. 

3. As to evidence taken at e- 
liminary examination or former trial 
see Criminal Law § 2116, 

Former evidence see generally 
Criminal Law § 1557; Hvidenee [16 


Cye 1088 et seq]. 

24 VU, 8—Young v. Samuels, 232 

Wed. 784;. Grunninger v, Philpot, 11 

BF. Cas, No, 6,853, 5. Biss, 104, 
Ala—Roll. v. Howell, 9 Ala, A, 


171, 62 8 463. Compare Murphy v, 
Pipkin, 191 Ala. 111, 67 8 675 (hold- 
ing that the deposition of defendant 
another action, in another 
court, between different parties, and 
on different issues was admissible 
in evidence to impeach defendant, as 
containing statements inconsistent 
with his: testimony, his attention 
having been ealled to the. diserepan- 
cles and opportunity given to him to 
and that in a suit to get 


aside a fraudulent | conveyance, 


‘where the grantor’s fraud might have 


been inferred from his having re- 
tained possession of the land, his 
deposition taken in a previous suit 
on different issues, between different 
parties, Was admissible as being tel- 
evant to the facts of the convey~- 
ance), : 

ConntAtwood v. Atwood, 86 Conn. 
579, 86 A 29, AnnCas1914B 281; Ray 
v. Bueh, 1 Root 841, 

Ga,—Crawtord v, Word, 7 Ga. 445, 

MW—-Miller’ v, ‘Calumet Lumber, 
ete,,'Co.,, 121 ‘Tll. A. 56; Armeny v. 
Madson, ete, Co, 111 Il, A, 624, 


Ind.—Lake Erle, ete, BR. Co.  v. 
HMuttrhan, 177 Inds 126, 97 NI 484, 
AnnCas1914C 1272, 

lowa.—Shaul v. Brown, 28 Towa 
87,4 AMER 161, 

Ky ——Andricus v. Pineville . Coal 


Co,, 121 4 124, 90 SW 288, 28 Kyl 
104;\ Kercheval v. Ambler, 4 Dana 
166; . Brooks v, Cannon, i 
Marth, 626% Jenkins v, Goodaker, 8 
Ky. das 252; Cooper v, Cooper, 7 Ky. 
Op. 84, j 

Mo.—Heyworth v. Miller Grain, 
eta, Co, 174. Mo, £71, 738 SW. 498; 
Lohmann v, Stocke, 94 Mo, 672, 8 
SW 9; Mindall v. Johnson, 4 Mo, 113. 

Mont.In re Colbert, 61 Mont, 455, 
163 P1022, 

N, Je-Camden, ete, R., ete, Co. v. 
Stewart, 21. N. J, Wq, 484, 

Ni. C.-9Freeman ov, 151 
N.C..014/ 66 SIO 1748, 

Pau—Berg v. MelLafferty, 12,4. 460, 
But compare Weston v, Stammers, 1 
Dall, 2, 14 La ed. 11 (no reason given 
for decision), 

‘8. De—Mdwards v. Chicaro, eta, R, 
Go... 24% 1D, 604,110 NW 832, 

‘DogeNevil iv. Johnson, 2 Vern, 
Mhi447, 28 Reprint 886, 
whnd eo canes Infra notes 26, 27. 
Ufa) BRProot required.—A deposition 
of A’ deceased or foreign witness ape 
pended to an injJunetion bill, ia not 
competent, in the absence of proof 
that the sult in whieh such depoai- 
tion wan taken was between the game 

artes and related to the aame sub- 
ect mattor, ind the only legitimate 


Brown, 


—_————__-________ ~ RE ek ee te 
| For later cases, developments and changes in the law sce cumulative Annotations, sarne (ithe, page rnd note number, 
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whom the deposition is offered to cross-examine.?* 
The following may be considered as the usual tests 
by which to determine whether a deposition taken 


proof is by a compared or duly certi- 
fied copy. Camden, etc., R., etc., Co. 
v. Stewart, 21 N. J. Eq. 484. 

{b] Strict conformity to the stat- 
ute regulating taking is necessary. 
Doyle v., Wiley, 15, Ill. 577; Armeny 
v. Madson, ete., Co., 111 Ti.’ AY 62: 

[ce] In ‘New York the ‘reading of 
the testimony of a deceased witness 
given on the trial of an action or 
hearing of a’ special proceeding is 
limited by statute to a new trial or 
hearing of the same action or pro- 
ceeding; and the deposition of a wit- 
ness which was taken to be used in 
one action cannot be read in another 
after the death of the witness. Peo. v. 
Prue, 3 App. Div. 155, 38 NYS 
193. 

{d] The Texas ‘statute (1) pre- 
seribing that depositions may be read 
in evidence “upon the trial of any 
suit in which they are taken,” has 
been construed to limit the use of 
depositions to the suit in which they 
are taken. People’s Nat. Bank v. 
Mulkey, 94° Tex. 395, 60 SW 753, 61 
SW 528; Dawedoft yv. Hooper, (Civ. 
A.) 190 'SW 522: Castleberry v. Bus- 
sey, (Civ. A.) 166 SW 14; Rucher v. 
Carr. (Civ A.) 163 SW 632. But see 
Emerson v. Navarro, 31 Tex. 334, 98 
AmD 534 (decided "pefore statute). 
(2) The deposition of a dead witness 
is admissible in another suit involy- 
ing the same issues and a practical 
identity of parties. St. Louis, etc., 
R. Co. v. Hengst, 36 Tex. Civ. A. 217, 
81 SW 832 [dist People’s Nat. Bank v. 
Mulkey, supra] (on the ground that 
in that case the witnesses were liv- 
ing, and to exelude such depositions 
did not have the effect of depriving 
the party of the absent testimony). 
(3). Where two suits, subsequently 
consolidated, are. so intimately con- 
nected as to be practically’ one, and 
the parties are the same, it is proper 
to permit the deposition of a witness, 
since deceased, taken in one of the 
causes, and pertinent to the issues, to 
be used in the consolidated cause as 
against a defendant and garnishee, 
who has exercised his right to ques- 
tion the witness by cross-interroga- 
tories. Kothman vy. Faseler, (Tex. 
Civ, A.) 84 SW 390. 

25. U. S.—McCormick v. Howard, 
15 F. Cas. No. 8,719. 

Del.—Dawson v. Smith, 8 Del. 335. 

Ill.—Wade v. King, 19 nih 301. 

Ind.—Lake Erie, etce., Co. 
Huffman, 177 Ind. 126, ot ‘NE 434, 
AnnCasi914C 1272. 

Ky.—Andricus ‘v.. Pineville Coal 
Cp: 121 Ky. 724, 90 SW 233, 23 KyL 

4, 

La.—Cannon v. White, 16. La. Ann. 
85. 

Minn.—Watson v. St. Paul City R. 
Co., 76 Minn. 358, 79 NW 308. 

Mo.—Harrell v.. Quiney, ete, R. 
Co., 186 SW 677; Parsons v. Parsons, 
45 wie: 265. 

C.—Hartis v. Charlotte R. Co., 
162 N. C. 236, 78 SE 164, AnnCas1915A 
811. 

Pa.—Haupt v. Henninger, 37 Pa. 
138; Cooper v. Smith, 8 Watts 536; 
Graham's Est., 12 Pa. Dist. 415. 

Tex—St. Louis Southwestern R. 
Co. v. Hengst, 36 Tex. Civ. A. 217, 
81 SW 832. 

Va.—Ritchie v. Lyne, 1 Call (5 Va.) 


489. 

Eng.—Coke v. Fountain, 1 Vern. 
Ch. 413, 23 Reprint 554. 

Can.—Walkerton v. Erdman, 23 
Can. S.C. 852. 

[a] Rule applied.—(1) Deposi- 


tions taken in a suit with the factor 
may be read in evidence in a suit 
with the principal for the same 
eause. Ritchie v. Lyne, 1 Call (5 
Va.) 489. (2) Where two actions are 
pending against the same employer 
for the death of different servants, 
and the same person is administrator 
of both decedents, and the parties 
are represented by the same counsel 
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in each case, and the same negligence 
and the same cause of death are re- 
lied on as a basis of recovery in each 
case, depositions taken in one case 
relevant to the other can be read in 
the latter, if filed therein before the 
trial. Andricus v. Pineville Coal Co., 
121 Ky. 724, 90 SW 233, 28 KyL 704. 

[b] Personal injuries and wrong- 
ful death.—A deposition taken in an 
action to recover damages for per- 
sonal injuries is admissible in evi- 
dence in a.subsequent action against 
the same defendant to recover for 
wrongful death. Atlanta, etce., R. Co. 
v. Venable, 67. Ga. 697; Lake Erie, 
etce., R. Co. v. Huffman, 177 Ind, 126, 
97 NE 434, AnnCas1914C 1272; Har- 
rell v. Quincy, ete., R. Co., (Mo.) 186 
SW 677; Hartis v. Charlotte Electric 
R. Co., 162° N.C. 236, 78 SE 164, Ann 
Cas1915A 811; Walkerton v. Erdman, 
23.Can. S. C) 352. Contra Murphy v. 


New York Cent., ete., R. Co., 31 Hun 
(N. Y.) 358: 
~<[c] Even at common law complete 


mutuality is not required. A depo- 
sition taken in one suit and offered in 
another is admissible if the matters 
in issue are the same and the party 
against whom the deposition is of- 
fered had full power to cross-ex- 
Haupt v. Henninger, 37 Pa. 


[da] Real party in interest.—Depo- 
sitions taken in another case will not 
be excluded where the objecting party 
was the real party in interest in that 
case, the subject matter was. the 
same, and he then had opportunity 
to cross-examine. McCormick  v. 
Howard, 15 F. Cas. No. 8,719. 

[e] Where the parties in interest 
are the same and the land is the 
same, a deposition taken in a former 
suit may be read in evidence, al- 
though the parties to the suit are not 
the same. Cooper v. Smith, 8 Watts 
(Pa.) 536. 

26. U. S—The John H. Starin, 13 
B.nCasw No. | 7,352. 

Ala.—Wisdom v. Reeves, 110 Ala. 
418, 18 S 13; Long v. Davis, 18 Ala. 
tnd Holman v. Norfolk Bank, 12 Ala. 


Cal.—Consolidated Lumber Co. v. 
Maryland Fidelity, ete., Co., 161 Cal. 
397, 119 P 506; Lyon v. Marcher, 119 
Cal, 382, 51 P 559; Briggs'v. Briggs, 
80 Cal. 253, 22 P 334, 

Colo.—Florence Oil, ete,s! Coll vi 
Reeves, 13 Colo. A. 95, 56 P 674. 

Ga.—Allen v. Farmers’, ete., Bank, 
129 Ga. 748, 59 SE 8138; Gaulden v. 
Shehee, 24 Ga. 438. 

TIll.—Goodrich v. Hanson, 33 Ill. 
498; McConnel v. Smith, 27 Tll. 232, 
23 Ill. 611; Wade v. King, 19 Ill, 301. 
a eee v. Brooks, 54 Ind. 

Iowa.—Searle v. Richardson, 67 
Iowa 170, 25 NW 113; Atkins v. An- 
derson, 63 Iowa 739, 19 NW 323. 

Ky.—Stevenson v. Illinois Cent. R. 
Co., 157 Ky. 561, 163 SW 747; Oliver 
v. Louisville, etc., R. Co., 32 SW 759, 
17 KyL 840; Com. v. Merrigan, 8 
Bush. 131; Kerr v. Gibson, 8 Bush. 
129; Taylor v. Illinois Bank, 7 T.'B: 
Mon. 576; Watts v. Whittington, 1 
Ky. Op. 6. Compare McElroy v. 
Dunn, 3 Ky. Op. 146 (holding deposi- 
tion admissible, although not be- 
tween the same parties, not as evi- 
dence of the primary fact established 
therein, but to show inconsistency 
of position of one of the parties to 
pending suit). 

Md.—Jones v. Jones, 45 Md. igh 
Hopkins v. Stump. 2 Harr. & J. 301 

Mass.—Yale v. Comstock, 112 Mass. 
267; Warren v. Nicholas, 6 Mete. 261. 

Mich.—Woolenslagle v. Runals, 76 
Mich. 545, 43 NW 454; Campau v. Du- 
bois, 39 Mich. 274. hs 

Miss.—Merrill v. Bell, 14 Miss. 
730; Harrington v. Harrington, 3 
Miss. 701. 

Mo.—Kansas City Cent,; Bank v. 
Thayer, 184 Mo. 61, 82 SW 142; Hey- 
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in one cause can be read as evidence in another: 
First, the parties must be the same, or in privity ;?¢ 
second, the question in controversy must be the 
worth v. Miller Grain, etc., Co., 174 - 


Mo. 171, 73 SW 498; ‘Leslie v. Rich 
Hill Coal Min. Co., 110,;Mo., 31,19 
SW 308; Allen v. Chouteau, 102 Mo. 
809, 14 ‘SW 869; Adams. v. Raigner, 
69 ‘Mo. 363; Bates v. Bates, 94 Mo. 
A. 70, 67 Sw 932. Compare Jones v. 
Pulitzer Pub. Co., (A.) 195 SW 80 
(holding that a deposition in divorce 
proceedings, although not used there- 
in, is admissible in an action against 
a newspaper for libel to ‘disprove 
malice and mitigate punitive dam- 
ages, where it appears that defend- 
ant’s reporter read the deposition and 
based his comments thereon). 

N. H.—Leviston v. French, 45 N.. H. 
21; Gove v. Lyford, 44 N. H. 525. 

N. J.—Evans v. Evans, 23 N: J. 
Eq. 180; Camden, etc. R., ete., Co. v. 
Stewart, 21°N. J. Eq. 484. 

5 Den,. 370, 


N. Y.—Osborn v. Bell, 
49 AmD 275; Jackson v.:Crissey, 3 
Wend. 251; Jackson v. Lawson, 15 
Johns. 539. 

N. C.—Mechanics Bank, etc., Co. 
v. Whilden, 175 N. C. 52, 94 SE 723; 
Mabe v. Mabe, 1222N C. 552, 29 SH 
843; Stewart v. Register, 108 N. C. 
588, 13 SE 234; Bryan v. Malloy, 90 
N. C. 508 

Oh.—Zimmerman v. Grotenkemper, 
pent Dec. (Reprint) 832, 8 AmLRec 


Pa.—Roberts v. Powell, 210 Pa. 594, 
60 A 258; New York, etc., Land Co. 
v. Weidner, 169 Pa. 359, 32 A 657; 
Fearn v. West Jersey Ferry Co., 143 
Pa. 122, 22 A 708, 13 LRA 366; Evans 
v. Reed, 78 Pa. 415; Eckman v. Eck- 
man, 68 Pa. 460; Winch v. James, 68 
Pa. 297; Haupt v. Honninger, 87. Pa. 
138: Wertz v. May, 21 Pa. 274; Ho- 
bart v. McCoy, 3 Pa. 419; Good v. 
Good, 7 Watts Tos: Walker v. Walker, 
16 Serg. & R. 379; Fulton v. Sellers, 
4 Brewst. 42; Kohler v. Henry, 4 
Phila. 61. 

S. C.—Holden vy. Cantrell, 88 S. C. 
281, 70 SE 815; Providence Mach. 
Co. v. Browning, 70 S. C. 148, 49 
SE 325; Oliver v. Columbia, etc., R. 
Co., 65 S. C. 1, 43 SE 307. 

Tex.—Parlin, ete., Co. v. Sai 
39 Tex. Civ. A. 520, 88 SW 407 

Va.—Brown v. Johnson, 13 “Gratt, 
(54 Va.) bere Ritchie v. Lyne, 1 Call 


(5) Va.) 
W. Va.—Miller v. Gillispie, 54 
Carpet Co. Vv. 


W. Va. 450, 46 SE 461. 

Man.—Toronto 
Wright, 22 Man. 294, 3 DomLR. 725. 

[a] Rule applied.—(1) Where hus- 
band -and wife are injured by the 
same casualty, their causes of action 
are distinct, anda deposition taken 
in an action for the one injury can- 
not be used in an action for the 
other. Fearn v. West Jersey Ferry 
Co., 148 Pa. 122, 22 A 708, 13 LRA 
366. (2) The same is true if the 
wife alone is injured, with respect 
to depositions offered in a suit by 
the husband and wife to recover for 
her injuries, but taken in an action 
by the husband to recover for the 
loss of her services. Oliver v. Louis- 
ville, etc., R. Co. 32 SW 759, 17 KyL 
840. (3) Depositions taken in an ac- 
tion against an obligor on a bond 
are inadmissible against plaintiff’s 
objection in an action by the same 
plaintiff against another obligor on 
the same bond. . Brown v. Johnson, 
13 Gratt. (54 Va.) 644. (4) The par- 
ties to two actions are the same, 
where the first action is taken 
against both the obligors on a joint 
and several obligation, and the sec- 
ond .action is against only one of 
them. Consolidated Lumber Co. vy. 
Maryland Fidelity, ete. Co., 161 Cal. 
397, 119. P 506. (5) A deposition 
taken in a former action is admis- 
sible in an action touching the same 
subject, and upon the same issues, 
wherein plaintiffs are former defend- 
ants, and defendants are the gran- 
tees of the land in controversy from 
former plaintiff.. Briggs v. Briggs, 80 
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same ;”’ third, that, had the testimony been different, 
it would have been prejudicial to the party introduc- 
ing it;?® fourth, that the judgment and verdict ren- 
dered in one case would be evidence in the other;?° 
and fifth, the legal existence of the first suit.2° The 
general rules above laid down have been held ap- 
plicable, notwithstanding the fact that one suit is 
Because a deposi- 


at law and the other in equity.*+ 


Cal. 253, 22 P 334. (6) Where two 
actions are consolidated by an_order 
reciting that the parties beneficially 
interested therein are the same, to 
which no exception is taken, it is 
error to exclude a deposition taken 
in one of them on the trial of the 
issues involved in the other. Wol- 
ters v. Rossi, 126 Cal. 644, 59 P 143 
[rey in bane on other grounds 6 
Cal. Unrep. Cas. 266, 57 P 73]. 

{b] Additional defendants.—A 
deposition in an action between the 
same plaintiff and some of the same 
defendants is not admissible, where 
the second action is against addi- 
tional defendants who had no oppor- 
tunity to cross-examine when the 
deposition was taken. Stevenson v. 


Illinois Cent. R. Co., 157 Ky. 561, 
163 SW 747. 
[c] “Zo make one a privy to an 


action, he must be one who has ac- 
quired an interest in the subject- 
matter of the action, either by in- 
heritance, succession, or purchase 
from a party to the action subse- 


quent to its institution.” Bryan v. 
Malloy, 90 N. C. 508, 511. 
27. U. S.—Philadelphia, etce., R. 


Co. v. Howard, 13 How. 307, 14 L. 


ed. 157; The John H. Starin, 13 F. 


Cas. No. 7.351; McCormick v. How- 
ard, 15 F. Cas. No. 8,719. 

Ala.—Wisdom v. Reeves, 110 Ala. 
418, 18 S 13; Long v. Davis, 18 Ala. 
801; Holman v. Norfolk Bank, 12 
Ala. 369. 

Ark.—Gulley v. Bache, 98 Ark. 583, 
136 SW 667. 

Cal.—Briggs v. Briggs, 80 Cal. 253, 
22 P 334. 

Del.—Dawson v. Smith, 8 Del. 335. 

Ga.—Gaulden v. Shehee, 24 Ga. 438. 

Ill.—Cassem v. Prindle, 258 Ill. 11, 
101 NE 241; Pratt v. Kendig, 128 
Till. 293, 21 NE 495; Wade v. King, 
19 Ill. 301. 

Iowa.—Atkins v. Anderson, 63 Iowa 
139, 19 NW 323. 

Ky.—Heth v. Young, 11 B. Mon. 
278; Taylor v. Illinois Bank, 7 T. B. 
Mon. 576; O’Daniel v. Flannigan, 6 
Ky. Op. 297. 
fe onan v. White, 16 La. Ann. 


Md.—Jones v. Jones, 45 Md. 144. 
Mass—Sewall v. Robbins, 139 
Mass. 164, 29 NE 650. 

Miss.—Harrington v. Harrington, 3 
Miss. 701. 

Mo.—Harrell v. Quiney, etc, R. 
Co., 186 SW 677; Kansas City Cent. 
Bank v. Thayer, 184 Mo. 61. 82 SW 
142; Borders v. Barber, 81 Mo. 636; 
Parsons v. Parsons, 45 Mo. 265. 

Mont.—In re Murphy, 43 Mont. 353, 
116 P 1004, AnnCas1912C 380. 

Ney.—Scott v. Bullion Min. Co., 2 
Nev. 81. 

N. J.—Evans y. Evans, 23 N. J. Eq. 
180; Camden, ete., Transp. Co. v. 
Stewart, 21 N. J. Eq. 484. 

N. C.—Stewart v. Register, 108 
N. C. 588, 13 SE 234. 

Pa.—Evans v. Reed, 78 Pa. 415; 
Haupt v. Henninger, 37 Pa. 138; Ho- 
bart v. McCoy, 3° Pa. 419; Cooper v. 
Smith, 8 Watts 5236; Kohler v. Henry, 
4 Phila. 61. 

Va.—Reed v. Gold, 102 Va. 37, 45 
SE_ 868. 


W. Va.—Miller v. Gillispie, 54 
W. Va. 450, 46 SE 451. 
Can.—Walkerton v. Erdman, 23 


Can. S. C. 352. de 

fa] Bule applied—(1) A deposi- 
tion taken in proceedings to appoint 
a guardian for a person claimed to 
be insane is not admissible in a sub- 
Sequent contest of his will. In re 
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Murphy’s Est., 43 Mont. 353, 116 P} 
1004, AnnCasi912C 380. (2) Deposi- 
tions taken in an appeal from the 
probate of a will are inadmissible in 
an appeal from the probate of an- 
other will made by the same testator, 
although the parties are the same. 
Sewall v. Robbins, 139 Mass. 164, 29 
NE 650. (3) A deposition taken in 
an action to collect a note for land 
is admissible in a suit between the 
same parties for the land, since the 
matters involved are sufficiently con- 
nected to make it competent evi- 
dence. Mabe v. Mabe, 122 N. C. 552, 
29 SE 843. (4) A deposition taken 
in an action in assumpsit, which was 
discontinued, is admissible in a sub- 
sequent action on the case, the par- 
ties being identical to recover the 
same damages. Woolenslagle v. Ru- 
nals, 76 Mich. 545, 43 NW 454. (5) 
A deposition taken by defendant in 
a real action may, the witness being 
dead, be used in an action for the 
same land thereafter brought by the 
same plaintiffs against the same de- 
fendant and his tenant, nonsuit hav- 
ing been taken in the first action on 
defendant’s interposing a plea that 
he was not in actual possession at 
the time suit was brought, but that 
his tenant actually occupied the land. 
Wisdom v. Reeves, 110 Ala. 418, 18 
S$ 13. (6) In an ejectment by A for 
the use of the heirs of B a deposition 
taken in a former ejectment by B 
against the same defendants for the 
same land, but in which plaintiff 
claims under a different title cannot 
be read in evidence. Cluggage v. Dun- 
can, 1 Serg. & R. (Pa.) 111. 

[b] Issues in two actions—Where 
an action was brought by two par- 
ties, and another brought by only 
one of such parties, both actions be- 
ing against the same defendant, and 
tried by consent together, a deposi- 
tion taken in the suit brought by only 
one of the parties stating that de- 
fendant promised to pay interest on 
both of the accounts sued on is ad- 
missible in evidence in behalf of 
both plaintiffs. Smith v. Lane, 12 
Serg. & R. (Pa.) 80. 

[c] Showing issues same.—To ad- 
mit depositions taken in another suit 
for any other purpose than to con- 
tradict the present statements of the 
deponent or where he is a party, the 
record of the former suit should be 
produced so as to show what points 
were in controversy, and then the 
deposition is to be admitted only 
where and so far as it relates to a 
material matter to the former issue, 
and as to which the party against 
whom it is offered had opportunity 
to cross-examine. Heth v. Young, 
11 B. Mon. (Ky.) 278. 

[d] Question for court.— ‘Whether 
the issue in the two cases is the 
same or not is in the first instance a 
question for the presiding judge to 
decide, and a ruling or finding by him 
on that point can be reversed by the 
law court only when the case dis- 
closes an error therein, just as the 
question ‘whether the witness who is 
called as an expert has the requisite 
qualifications and knowledge to en- 
able him to testify, is a preliminary 
question for the court. The decision 
of this question is conclusive, unless 
it appears upon the evidence to have 
been erroneous, or to have been 
founded upon some error in law.’” 
Chase v. Springvale Mills Co., 75 Me. 
156, 160. 

28. Harrington v. Harrington, 3 
Miss. 701. 
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tion has been taken regularly in a former cause be- 
tween the same parties it does not necessarily fol- 
low that such fact of itself is a sufficient reason for 
admitting such deposition in evidence in a subse- 
quent cause between the same parties;*? there should 
be some showing of the death, absence, or disa- 
bility of the witness whose deposition is desired.** 
And the competency of the testimony in such depo- 


29. Harrington y. Harrington, 3 
Miss. 701; Kirkpatrick v. Vanhorn, 32 
Pa. 131. 

[a] Board not a court.—A deposi- 
tion taken on a caveat before the 
board of property will not be al- 
lowed in evidence in ejectment, al- 
though the witness was cross-exam- 
ined by the adverse party and is 
since dead. Such boards are not con- 
sidered courts within the application 
of the rule of receiving testimony in 
cases between the same parties. Kirk- 
patrick v. Vanhorn, 32 La. 131; Pack- 
er v. Gonsalus, 1 Serg. & R. (Pa.) 
526; Sherman v. Dill, 4 Yeates (Pa.) 
295, 2 AmD 408; De Haas vy. Gal- 
breath, 2 Yeates (Pa.) 315; Montgom- 
ery v. Snodgrass, 2 Yeates (Pa.) 230. 

30. Md—Jones v. Jones, 45 Md. 
144. 

Mass.—Cunningham v. Hall, 4 Al- 
len 268. 

Mich.—Larsen v. Home Tel. Co., 
164 Mich. 295, 129 NW 894. 

Miss.—Harrington v. Harrington, 3 
Miss. 701. 

5 C.—Bryan y. Malloy, 90 N. C. 

Ss. C—Comrs. in Equity v. Mc- 
Whorter, 27 8S. C. L. 254. 

[a] Action pending—‘“Before a 
party can offer in evidence a deposi- 
tion taken in a former action, he 
must show there was an action pend- 
ing in which the deposition was 
taken.” Bryan v. Malloy, 90 N. C. 


508, 512. 

[b] If court without competent 
jurisdiction, inadmissible. _Cunning- 
ham v. Hall, 86 Mass. 268; In re Col- 
bert, 51 Mont. 455, 153 P 1022; Comrs. 
in Equity:¥. McWhorter, 27 S. C. L. 
254. 

{c] If former suit discontinued 
before depositions filed, inadmissible. 
Larsen v. Home Tel. Co., 164 Mich. 
295, 129 NW 894; Solms v. McCulloch, 
5 Pa. 473. 

{d] If mnonsuited, inadmissible. 
Acme Mfg. Co. v. Reed, 197 Pa. 359, 
47 A 205, 80 AmSR 832. 

Torbert, 130 


31. Ala—Spann v. 
Ala. 541, 30 S 389. 

Tll.— Miller v. Chrisman, 25 Til. 269. 
Pha a v. Daniel, 5 B. Mon. 
og ass Yale Vv. Comstock, 112 Mass. 

N. H-—tLeviston v. French, 45 
i 21; Gove v. Lyford, 44 N. H. 

N. J.—Wanner v. Sisson, 29 N. J. 


Eq. 141. ' 
Pa.—Eckman vy. Eckman, 68 Pa. 
460; Winch v. James, 68 Pa. 297; 


Fulton v. Sellers, 4 Brewst. 42. 

. C—Comrs. in Equity v. Mc- 
Whorter, 27 S. C. L. 254. 

Va.—Reed v. Gold, 102 Va. 37, 45 


SE 868. 

[a] Bule applied.—In an action 
for unlawful detainer, a deposition 
of defendant, taken in a chancery 
suit involving the same lands, in 
which he admits his possession, is 
admissible in evidence over objec- 
tion that it was irrelevant, incompe- 
tent, and was detached from_ the 
chancery file without the chancellor's 


permission. Spann v. Torbert, 130 
Ala. 541, 30 S 389. 
32. Broach v. Kelly, 71 Ga. 698; 


O’Harra v. Hunt, 19 Oh. 460; Trimmer” 
v. Larrison, 8 N. J. L. 56; Camden, 
ete., R., ete., Co. v. Stewart, 21 N. J. 
Eq. 484; Sadler v. Anderson, 17 Tex. 


245 
33. U. S—yYoung v. Samuels, 232 
Fed. 784; Brewer v. Caldwell, 4 F. 


Cas. No. 1,848, 13 Blatchf. 361. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sition must be determined in the case in which it is 
offered. The admission of depositions taken in a 
former suit between the same parties is a matter 
somewhat within the discretion of the court,*> and 
one which will not be reviewed unless there has 
been a palpable abuse of the discretion as exer- 
cised.°% 

Stipulation or agreement. The parties may by 
stipulation or agreement make a deposition taken in 
one action admissible in another,*’ or limit the use 
of a deposition to the action in which it is taken.*8 

Where two cases are pending in the same court be- 
tween the same parties, involving the same ques- 
tion, a deposition taken upon one notice, affidavit 
and commission, may be read in both ecases;°9 and a 
deposition entitled in two cases, between the same 
parties, involving the same question, may be used 
in either.4° But although the parties are the same, 
if the cases are different, a deposition taken, to be 
used in both cases, is inadmissible.#! And where 
two persons having suits against the same person 
take, under one caption and certificate, the deposi- 
tions of several witnesses at the same time and 
place, a portion of the depositions to be read in 
one case and a portion in the other, such depositions 
are inadmissible.*” 

[§ 379] 2. Order, Filing, or Notice. As a gen- 
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eral rule where a case has been dismissed before 
any trial has been had the entire case is out of court, 
including the interrogatories taken in that case 
which have not been read in evidence, unless there 
is some order of the court or agreement of the par- 
ties that the same may be used and read in another 
case.*® In order to take a case out of such general 
rule, and allow the interrogatories taken in the dis- 
missed case to be read in another case upon substan- 
tially the same issue and between substantially the 
same parties, some good reason should at least be 
shown—either that the witness is dead or disquali- 
fied or not aecessible.t* In order that depositions 
which have been taken in one cause may be used on 
the trial of another, it is usually necessary that such 
depositions be filed in the cause in which it is pro- 
posed to use them,* or that leave be obtained be- 
fore the commencement of the trial so to use them,*® 
or that notice be given to the adverse party of the 
intention to introduce such depositions in evidence,*? 
The court can and ordinarily will make an order 
allowing depositions taken in another suit, between 
the same parties and involving the same subject 
matter, to be read at the hearing of a cause in 
equity,*® especially where there has been full op- 
portunity to cross-examine the witnesses.*® 


XXII. OBJECTIONS 


[§ 380] A. In General. In the absence of 
proper and timely objections all defects, irregulari- 
ties, and illegal evidence in depositions are waived.°° 

Ala.—Long v. Davis, 18 Ala. 801; 


tent under the pleas, no objection can 


By allowing a deposition to be read onee without ob- 
jection a party waives all objections to any infor- 
mality or irregularity in the taking of which he has 
appears that they have been duly 


Duval v. McLoskey, 1 Ala. 708. 

Conn.—Atwood y. Atwood, 86 Conn. 
579, 86 A 29, AnnCas1914B 281. 

Ga.—Bowie v. Findly, 55 Ga. 604. 
ae ee v. Merriwether, 8 Bush 

Me.—Chase v. Springvale Mills Co., 
75 Me. 156. 

Md.—Steuart v. Mason, 3 Harr. & 
J. 507; Hopkins v. Stump, 2 Harr. 
& J. 301. 

Mags.—Radclyffe v. Barton, 161 
Mass: 327, 37 NE 373. 

N. J.—Wanner v. Sisson, 29 N. J. 
Eq. 141. 

Pa.—Rothrock v. Gallaher, 91 Pa. 
Be Carpenter vy. Groff, 5 Serg. & R. 


Tex.—Sadler v. Anderson, 17 Tex. 


Va.—Pleasants v. 
Leigh (29 Va.) 474. 

See supra §§ 355, 359, 360. 

[a] Loss of memory.—The depo- 
sition of a witness, once regularly 
taken in a pending cause, may after- 
ward be read in evidence in another 
cause between the same parties in 
regard to the same subject matter, 
when in the interval the witness has 
lost his memory by reason of ill 
health and old age. Rothrock vy, 
Gallaher, 91 Pa. 108. 

[b] Death must he shown.— 
Weeks v. Lowerre, 8 Barb. (N. Y.) 
530; Shepherd v. Willis, 19 Oh. 142. 

34. Young v. Samuels, 232 Fed. 
784; Price vy. Price, 127 Ark. 506, 192 
SW_ 893. 

35. Grunninger v. Philpot, 11 F. 
Cas. No. 5,853, 5 Biss. 104; Kerche- 
- val v. Ambler, 4 Dana (Ky.) 166; 
Crosby v. Wells, 73) N.- J.0L-7190;, 67 
A 295, 

36. 
(Ky.) 1 

37. Parlin v. Hutson, 198 Ill. 389, 
65 NE 93; MclIlhenny v. Biggerstaff, 3 
Litt. (Ky.) 155. 

[a] Stipulation as to additional 
evidence.—Where a stipulation pro- 
vides that a deposition taken by a 
special master in a former suit may 
be read in evidence, and that either 
party shall have the right to use such 
additional evidence as either might 
desire and as shall be held compe- 


Clements, 2 


area v. Ambler, 4 Dana 


be raised on the trial to the admis- 
sibility of the deposition, but only to 
the additional evidence. Parlin, etc., 
Co. v. Hutson, 198 Ill. 389, 65 NE 938. 

38. Consolidated Lumber Co. v. 
Fidelity, etc., Co., 161 Cal. 397, 119 
P 506. 

[a] No Umitation is imposed by a 
stipulation that a deposition which it 
is proposed to take ‘may be used on 
the trial of said action.” Consoli- 
dated Lumber Co. v. Fidelity, etc., 
Co., 161 Cal. 397, 119 P 506. 

39. Scott v. Bullion Min. Co., 2 
Nev. 81. 

Leh vy. Bullion Min. Co., 2 


41. Bemis v. Morrill, 88 Vt. 153. 

“Such a deposition as this, taken 
without consent to be used in differ- 
ent cases, we have never seen before. 
We think it is the first appearance of 
the practice in our courts. It is ob- 
viously against the intent of the stat- 
ute, which intends that the witness 
shall be sworn in each case, and that 
a separate deposition, certificate and 
caption, shall be made for each. It 
is a bad precedent, leading to loose- 
ness and irregularity of practice. If 
we adopt it where the parties in the 


| different suits are the same, why not 


in different suits where the subject 
matter is the same and the parties 
are different?” Bemis v. Morrill, 38 


Vt. 153, 155. 
v. Caldwell, 1 Heisk. 


42. Phipps 
(Tenn.) 349. 

43. Bowie v. Findly, 55 Ga. 604. 

44. Bowie v. Findly, 55 Ga. 604. 

45. Searle v. Richardson, 67 Iowa 
170, 25 NW 1138 [dist Shaul v. Brown, 
28 Iowa 37, 4 AmR 151 (decided un- 
der earlier ‘statute)]; Stevenson v. 
Illinois Cent. R. Co., 157 Ky. 561, 163 
SW 747; Andricus v. Pineville Coal 
Co., 121 Ky. 724, 90 SW 233, 28 KyL 
704; Kansas City Cent. Bank v. 
Thayer, 184 Mo. 61, 82 SW 142; Sam- 
uel v. Withers, 16 Mo. 532. But com- 
pare Adams v. Raigner, 69 Mo. 363; 
Cabanne v. Walker, 31 Mo. 274 (both 
holding filing not necessary, provided 
no surprise is worked). 

{a] Under the Indiana statute au- 
thorizing the use in evidence of dep- 
ositions taken in a previous suit if it 


filed in the court where the previous 
suit was pending and that they have 
remained on file from the dismissal 
of the previous suit until the time 
at which it is proposed to use them, 
it is not necessary that depositions 
taken in an action which has been 
dismissed should be filed with the pa- 
pers of a subsequent action for the 
same cause, or that notice should be 
given of the intention to use them 
on the trial of the latter action, be- 
fore offering them in evidence. Mag- 
gart v. Freeman, 27 Ind. 531. See 
also Whitcomb v. Stewart, Smith 135 
(as to sufficiency of evidence of fil- 
ing under this statute). 

46. Searle v. Richardson, 67 Iowa 
170, 25 NW 113. But compare Stew- 
art v. Register, 108. N. €..588, 13 SE 
234 (holding that it is not. neces- 
sary that any proceeding should be 
taken in a court of law or equity to 
render such a deposition admissible, 
it being sufficient to take it from 
the files to which it properly belonged 
and introduce it on the trial, properly 


oan it with the former ac- 
tion). 

47. Bowie v.. Findly, 55 Ga. 604; 
Kansas City Cent. Bank v. Thayer, 
184 Mo. 61, 82 SW 142; Samuel v. 
Withers, 16 Mo. 6532. But compare 
Adams v. Raigner, 69 Mo. 3638; Ca- 


banne v. Walker, 81 Mo. 274 (both 
holding no notice necessary, provided 
no surprise is worked). 

48. Leviston v. French, 45 N. H. 
21; Evans v. Evans, 23 N. Se Eq. 180; 
Nevil v. Johnson, 2 Vern. Ch. 447, 23 
Reprint 886. 

49. Leviston v. French, 45 N. H. 21. 

50. Ala.—Forehand v. White Sew- 
ing Mach. Co., 195 Ala. 208, 70 S 147; 
ep v. Condon, 14 Ala. A. 332, 70 5 

Iowa.—Steele v. Crabtree, 120 NW 
720; Pelamourges vy, Clark, 9 Iowa 1. 

Ky.—Houston, ete, Co. v. Smith, 
166 Ky. 74, 178 SW 1145. 

Mich.—Oceana Canning Co. v. King, 
166 NW 847. 

Mo.—Abbott v. Marion Min. Co., 
112 Mo. A. 650, 87; SW 110. 

N. Y.—Bankers Money Order Assoc. 
v. Machod, 120 App. Div. 732, 105 
NYS 773. 
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knowledge,*! as where there has been a former trial 
of the cause and no such objection was therein no- 
ted,5? but it has been held that objections for in- 
competency and irrelevancy may be made on the 
second trial, although not made on the first.5$ 

[§ 381] B. Time to Object—l. In General. 
While the time to object to the admissibility of a 


Pa.—Lambert v. Security Mut. F, 
Ins. Co., 5S Pa. Super. 624. 

Tex.—Hanover F. Ins. Co. v. Huff, 
(Civ. A.) 175 SW, 465. 


51. Cal.—Arellanes v. Arellanes, 
90 P 1059. 

Ill.— Brackett v. Nikirk, 20 Ill. A. 
525. 


Towa.—McClure v. Great) Western 
Ace. Assoc., 141 Iowa 350, 118 NW 
269. 
“Ky.—Kineaid v. Kincaid, 1 J. J. 
Marsh. 100. 

N. H—Spence vy. Smith, 18 N. H. 

Compton, 30 OKl. 


ror 


Okl.—Bldridge v. 


170, 119 P 1120, AnnCasi913B 1055. 

Vt—Randolph vy. Woodstock, 35 
Vt. 291. 

52. Ga—Martin v. Monroe, 142 
Ga. S07, 88 SE 958; Thomas v. Kin- 
sey, 8 Ga. 421. 

Iowa——Murphy v. Cochran, 134 
NW 1085. 

Ky.—Kineaid y.. Kincaid, 1 J. J. 


Marsh. 100. 
N. H.—Wendell v. Abbott, 45 N. H. 
349: Bartlett v. Hoyt, 33 N. H. 151. 
N. J.—Black v. Lamb, 12 N. J. Ea. 


108. 
Pa.—Hill v. Meyers, 43 Pa. 170; 
Pa,, 125. ae 
35 


Syphers v. Meighan, 22 

Vt.—Randolph v. Woodstocky, 

Vt. 291; Pettibone v. Rose, Brayt. TT. 

Va—Peshine v. Shepperson, 17 
Gratt. (58 Va.) 472, 94 AmD 468. 

[a] TDlustrations.—(1) Where in- 
terrogatories were read on a former 
trial, they could not, on objections 
first raised at a subsequent trial, be 
excluded as improperly executed. 
Martin v. Monroe, 142 Ga. 807, 83 
SE 958; Thomas v. Kinsey, § Ga. 421. 
(2) Where defendant, who took a 
deposition, did not object on a former 
trial to plaintiff's introduction of 
eopies identified by the deponent, the 
objection was wnrived. Murphy v- 
Cochran, (Iowa) 134 NW 1085. (3) If 
depositions are read on a trial with- 
out objection, or if objection is made, 
without an exception taken to their 
admission, upon another trial they 
will not be excluded for failure to 
prove notice to take them, unless the 
party objecting has given notice to 
the other party of his intention to 
object to them in time to enable the 
party offering them to take them 
again, and the witnesses are alive at 
the time of such notice. Peshine v. 
Shepperson, 17 Gratt. (58 Va.) 472, 
94 AmD 468. 

{b] Issue out of chancery.—In di- 
recting an issue at law the chancellor 
ordered that all testimony previously 
taken in the case should be read at 
the trial of the issue. Certain parts 
of depositions had been objected to 
at the time of taking, but no ob- 
jection was made to them when the 
order was granted authorizing them 
to be read on the trial of the issue. 
Under such circumstances it was 
held that it was too late to renew 
the objections when the depositions 
were offered on the trial, and that 
by failing to object when the order 
Was made the objections were waived. 
Black v. Lamb, 12 N. J. Eq. 108. 

fe] Nonsuit.—A statute requiring 
exceptions to depositions to be filed 
prior to trial does not exclude a 
deposition in a second action on the 
same cause of actions where the for- 
mer action was nonsuited before po 
court convened. Missouri, ete. R. 
a v. Johnson, 115 Ark. 448, 171 SW 

7 

53. Chapman v. Greene, 27 S. D. 
178, 130 NW 30 (under a statute re- 
quiring that objections except for in- 


| competency 


DEPOSITIONS { 


vious objection,®* 


or irrelevancy must be 
See before trial). See also supra 
§2 

54 See the various sections of 
this article devoted specifically to 
the particular requisites of a valid 
deposition. 

55. U. S—Nelson v. Woodruff, 1 
Black 156, 17 L. ed. 97. 

fe TR OPES, v. Federal Discount 


Co. TAS. TAY 302 6271S 26S. 
Ariai—Arizona Eastern R. Co)! v. 
Bryan, 18 Ariz. 106, 157 P 3876, 


Ark.—Missouri, ete, R. Co vw. 
Johnson, 115 Ark. 448, hat SW 478. 

Cal.—Myers: v.. Casey, 14 Cal. 542. 

D. C—Macafee v. Higgins, 381 App. 


355. : 

Ga.—Treadaway v... Richards, 92 
Ga. 264, 18 SE 25. 

Ind.—Newman v. Manning, 89 Ind. 
422; Truman vy. Scott,,72 Ind. 258; 
Stull v.. Howard, 26 Ind. 456; Hagz- 
lett_ v. Gambold, 15 Ind. 808; Cohen 


v. Reichman, 55 Ind. A. 164, 102 NH 
284; Louisville, ete., Tract. Co. Vv. 
Leaf, (AL) 79 NE 1066; Huntington 
Cons. Lime Co. v. Powhatan Coal 
Co., 44 Ind. A. 84, 86 NE 857, 87 
NE 1047. 

Iowa.—Frey v. Stangl, 148 Iowa 
522, 125. NW | 868, LRA1916D 462; 
Tinning v. Mumm, 146 Iowa 263, 125 
NW 203; Casley v. Mitchell, 121 Iowa 
96, 96 NW .725; Turner v. Hardin, 80 
Iowa 691, 45 NW 758; Johnson v. 
Chicago, ete., R. Co., 51 Iowa 25, 50 
NW 543; Harris Mfg. Co. v. Marsh, 
49 Towa 11. 

Ky.—Houston, ete., R. Co. v. Smith, 
166 Ky. 74, 178 SW 1145; Frazier v. 
Danner, 146 Ky. 76, 142 SW 216; 
Western Union Tel. Co. v. Corso, 121 
Ky. 322, 89 SW 212, 28 KyL 290, 11 
AnnCas 1065; Moore v. Smith, 88 Ky. 


151, 10 SW 380, 10 KyL 729; Cook- 
sey v. Cassidy, 79 Ky. 392; Dills Vv. 
May, 3.KyL 765. 

La.—Porter v: Hornsby, 32 Ia. 
Ann. 337; Groves v. Steel, 2 La. Ann. 
480, 46 AmD 551. 

Md.—Clark v. Callahan, 105 Md. 


600, 66 A 618, 10 LRANS 616, 12 Ann 
Cas 162. 

Mich.—McCall Co. v. Jacobson, 139 
Mich. 455, 102 NW 969; Simonds v. 
Cash, 136 Mich. 558, 99 NW 754. 

Minn—Lamont v. Lamont, 128 
Minn. 525, 151 NW 416. 

Mo.—Bowman v. Branson, 111 Mo. 
343, 19 SW 684; Leslie v. Rich Hill 
Coal Min. Co., 110 Mo. 31, i SW 308; 
Cator v. Collins, 2)>Mo. Av 225. 

Mont.—In re Colbert, 51 rtd 455, 
163 P1022: 

N. C.—Freeman sv. 151 
N. C. 111, 65 SHE 743. 

OkI.—Chicago, ete., R. Co. v. Jack- 
son, 162 P 823. 

Or.—Robertson v. Frey, 72 Or. 599, 
144 P 128; De Bow v. Wollenberg, 52 
Or. 404, 96 P 536, 97 PT717. 

ORE eee v. Nordyke, ete. Co., 


A $875: Syphers v. Meighan, 22 
ae 125; Perkins v. Johnson, 19 Pa. 
510; 

442 


Brown, 


Cunningham v. Jordan, 1 Pa. 


Ss. D.—Chapman v. Greene, 27 Sad. 
178. 130 NW 30. 

Tex.—Borden v. Le Tulle Merean: 
tile ‘Co.;° (Civ. A.) 99: \SWo!128; St: 
Louis Southwestern R. Co. v. Har- 
key, 39 Tex. Civ. A. 5238, 88 SW 506; 
Waters Pierce Oil Co..v. Davis, 24 
Tex. Civ. A. 508, 60 SW .453; Mce- 
Mahon v. Veasey, (Civ. A.) 60 SW 
333; > McCown v. Tervell, (Civ. A.) 
40 SW 54. See also El Paso South- 
western R. Co. v. Barrett, 46. Tex. 
Civ. A. 14, 101 SW 1025,.121 SW 570 
(holding that .where a statute pre-! 
seribing the mode of taking deposi- i 


[§§ 380-381 


deposition in evidence may depend upon, the nature 
of the objection urged and the opportunity for pre- 


and is usually regulated by statutes 


or rules of court,®> it may be stated as a general 
rule that objection should always be taken at the 
earliest opportunity.°® 
in the taking of depositions without objection he 


Where a party participates 


tions also provides that, if at any 
time after a deposition is filed it 
shall appear that any of the pro- 
visions of the statute have been vio- 
lated, such deposition shall be sup- 
pressed; the' right to suppress at any 
time exists only as to such viola- 
tions). 

[a] Waiver of requirement.—The 
statutory time for making objections 


may be waived. Clark v. Callahan, 
105 Ma. 600, 66 A 618, 10 LRANS 
616, 12 AnnCas 162. 

[b] Not retroactive.— A statute 


prescribing the time of moving is 
inapplicable to a motion made before 
its adoption. Mayton v. Sonnefield, 
(Tex. Civ. A.) 48 SW 608. 

[ec] Under the Texas statute (1) 
providing that objections to deposi- 
tions shall be made and determined 
at the first term of court after the 
deposition has been filed, and not 
thereafter, a motion to quash a dep- 
osition, when made after announce- 
ment of ready for trial is too ae 
St. Louis Southwestern mae ‘Co. 
Harkey, (39 Tex. Civ. AY 523)788 sw 
606. (2) This HER AE ba ‘is com- 
plied with by moving at the term 
next suceeeding the term during 
which they, were. filed. McCown vy. 
Terrell, (Tex. Civ. A.) 40 SW 64 
{rev on other grounds 91 Tex. 231, 
43 SW 2]. (8) A motion filed but 
not acted on for two years and eight 
months thereafter is properly de- 
nied. Waters-Pierce Oil Co. v. Davis, 
24° Tex. Civ. A. 508, 60°.SW 453. 
(4) Objections to the reading of a 
deposition were properly overruled, 
where two terms of court had elapsed 
since it was filed, and no motion was 
made. to suppress it, St. Louis, ete., 
R. Co. vi Sizemore, 53 Tex. 491, 116 


SW. 408. 
56. U. S—Bibb v. Allen, 149 U. 
481, 18 Sct 950, 37 L. ed. 819; Bind 


vy. Halsy, 87 Fed. 671; Danville Bank 


v. Travers, 2 F. Cas. No. 886, 4 Biss’ 
507; Shutte v. Thompson, 15 Wall. 
151, 21 L. ed, 128; Uhle v. Burnham, 


Bvans v. Hettick, 8 F. 
1 Robb Pat. Cas. 166, 

408 [aft 7 Wheat. 458, 
5 L. ed. 496]. ° 


Ala.—Mississippi Lumber Co. v. 
Smith, 152 Ala. 537. 44 S 475; Harris 
v. Miller, 30 Ala. 221; Jordan v. Jor- 
dan, 17 Ala. 466; Standard Talking 
Mach: Co. v. D. O. Matthews Supply 
Co., 6 Ala, A. 188, 60 S 481. 

Cal.i— Jones v. Love, 9 Cal. 68; 
Kelly ‘v. Ning ey Benev. <Assoce., 
2 Cal. A. 460, 84 P: 321. 

Conn.—Spear ¥. Coon, 32 Conn. 292. 

Del.—Laural Printing, ete,, Co. w 
James, 29 Del. 185, 97 A 601, 

Fla.—Stewart v. Beggs, 56 Fla. 
565, 47 S 982; Canon v. Green,' 56 
Fla. 2ti,) 47 935. y 

Ida.—Darb an Heagerty, 2 Ida. 
(Hasb.) $82, P 85. 

Thi. Orr Zemurray SS. Co. v. 
Crescio,; 179). Nl Av 56; » Temby |v. 
William Brunt Pottery ‘Co. 127 TL 
A. 441 [aff 229 Ill. 540, 82 NE 236]; 
Hughes v. Humphreys, 102 Ill, A. 


Ind.—Pape v. Wright, 116 Ind, 502, 
19 NE 459. 

Towa.—Murphy v. Cochran, 134 NW 
1085; Tinning v. Mumm, 146 Towa 
263, 125 NW 208; Hood v. Chicago, 
ete. R. Co. 95 Iowa 8381, 64 NW 261. 

Ky.—Frazier v. Danner, 146 Ky. 76. 
142 SW 216; Hampton v. Meek, 15 SW 
2k, 12 let 790; Haleom vy. Hall, 1 
Ky. Op. 40 
“i Md. eetace v. Tolson, 4 Ma. Ch. 


Gooding - Coxe 


44 Fed. 729; 
Cas. No. 4,562, 
3 ‘Washi, G. Cl 


Minn. —Schlag: -v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, » 


§ 381] 


+ 
cannot thereafter object on account of formal ir- 
Except as to the relevancy and le- 
gality of the evidence,®* and substantial objections 


regularities.°? 


DEPOSITIONS 


that go to the very gist and legality of the deposi- 


Co., 98 Minn. 261, 108 NW 11. 

Mont.—State v. Vanella, 40 Mont. 
326, 106 P 364, 20 AnnCas 398. 

N. Y.—Newton v. Porter, 69 N.Y, 
138, 25 AmR 152; Bankers’ Money 
Order Assoc. v. Nachod, 120 App. Div, 
732, 105 NYS 7738; Hartwig v. Ameri- 
can Malting Co., 74 App. Div. 140, 
77 NYS 583 [aff 175 N.Y. 489, 67 
NE 1088]; Grissen v. Southworth, 
64 Hun 488, 19 NYS 487, 22 NYCiv 
Proce 184; Dennison v. Brown, 51 Hun 
642, 4 NYS 257; Mason, ete, Organ 
Co. v. Pugsley, 19 Hun 282; Vilmar 


v. Schall, 35 N. Y¥. Super. 67. [aff 
1 N. Y¥.. 564]; Swift v. Dean, »6 
Johns: 523 


goo ms y. Smith, 2 Cine. Super. 

Pa—Helfrich v. Stem, 17 Pa. 143; 
Lambert vy. Security Mut. F. Ins. Co., 
58 Pa. Super. 625; Oterie v. Vitale, 
Fait Super. 492. 


. C—Nobles v. Hogg, 36 °S. C. 
322;'15 SH) 359 

Tex.—St. Louis, ete, R. Co. Vv. 
Sizemore, 53 Tex. Civ. A, 491, 116 


SW 403; Kirby Lumber Co. v. Cham- 
bers, 41 Tex. Civ. A. 632, 95 SW 607; 
Texas, etc., . Co. v. Edins, 
A.) 35 SW 953. 

Vt.—Walsh v. Pierce,,12 Vt,,130. 

Va.—Helm v. Lynchburg ‘Trust, 
ete., Bank, 106 Va. 603, 56 SH 598. 

Wash,.—Nasser v. Gaston, 70 Wash. 
685,692, 127.P 470. 

W., Va:i—Hunter v. 
W.. Va; 272, 

Wis.—Hill v. Sherwood, 3 Wis. 348. 

Eng.—Smith v. Pincombe, 16 Sim. 
497, 39 EngCh 497, 60 Reprint 967. 

.N. W. Terr.—Hamilton v. McNeill, 
2 Tern. By: «0. 

[a] Mlustrations.—(1) A motion 
to strike a deposition from the files 
because it had been improperly 
opened by the clerk, made _ nearly 
two months after it was done and 
when the cause was about to. be 
called for trial, was not made in apt 
time. Hughes v. Humphreys, 102 Ill. 
A. 494, (2) Technical objections 
to depositions come too late when 
made upon a motion to suppress en- 
tered just prior to the hearing, where 
such depositions have been on file for 
more than three months previously. 
Temby v. William Brunt Pottery Co.. 
127 Ill. A. 441. faff 22911» 540, 82 
NE 236]. (3) Failure. to, object to 
depositions taken under a commis- 
sion, on account of irregularities in 
the taking thereof, until after a 
motion to place the case on the short- 
cause calendar had been granted, 
was such laches as justified the trial 
court in refusing to suppress. the 
depositions, Hartwig  v. American 
Malting Co., 175 N. Y. 489, 67. NE 
1083 [aff 74 App. Div. 140, 77. NYS 
533]. (4) A brief delay may be dis- 
regarded where the motion is made 
before any term of court in which 
the case might have been tried. Ben- 
edict v. Richardson, 68 Hun 202, 22 
NYS 839. 

[b] In chancery cases the motion 
should be made at the earliest con- 
venient time after publication of the 
testimany: Harris v. Miller, 80 Ala. 

1 


{e] Gack of, opportunity.—Where 
a commission to take depositions out 
of. the state was issued January 8, 
and on the tenth defendant's counsel 
was notified that depositions would 
be taken in foreign state on the 
twenty-seventh, at which time the 
resident judge of the county was in 
court in another county so that ob- 
jection. could not be made to him at 
that time or before the. date fixed 
for taking deposition, and defendant 
served notice on. the commissioner, 
formally objecting and notifying him 
that he would file objections in. the 
superior court, which objections 
were filed on the first day of the 


Robinson, 5 


(Ciy. | 


next term, defendant did not waive 
objections to the taking of the depor 
sition, although he did not partici- 
pate in the taking, Laurel Printing, 
aay Co.’ v. James, 29 Del. 185, 97. A 

57. U. S.—Northern Pac. R. Co. v. 
Urlin; 158, U.S. 271,.15 SCt) 840, 39 
L.. ed. 977; Alexandria Mechanics’ 
Bank v. Seton, 1 Fet. 299, 7 L. ed. 
152; Jackson vy. Wolverine Copper 
Min. Co., 186 Fed. 643; Bird v. Hal- 
sey, 87 Fed. 671; Uhle vy. Burnham, 
44 Fed. 729; In re Thomas, 85. Fed. 
822; Van Hook v. Pendleton, 28 F. 
Cas. No, 16,852, 2 Blatchf,) 85. 

“ae Mahe eae v. Jordan, /17 Ala. 


Fla.—Cannon v, Green, 56 Fla, 211, 
47 S 985. 

Md.—Goodman v. Saperstein, 115 
Md. 678, 81 A 695; Williams v. Banks, 
56 Md, 198. 

_N. Y.-—-Decauville Auto Co. v, Met- 
ropolitan Bank, 124 App. Div. 478, 108 


—— 


NYS 1027. 

Okl.—Trower vy. Roberts, 30 Okl, 
215, 223, 120, P 617. 

58. See supra § 208. 

59. Ala.—Southern Home _ Bldg., 
etce,, Assoc. v. Riddle, 129 Ala. 662, 


667; 
Ala, 116, 

Cal.—Mills v. Dunlap, 3 Cal, 94. 

Ga.—Georgia R., etc., Co. v. Bailey, 
9 Ga. A. 106, 70 SH 607, 

Ill—Swift v. Castle, 23 Ill, 209; 
Frink v. McClung, 9 Il], 569; Drieske 
v.. Jones, etc., Co., 1838 Tih, A. 572; 
Love v. McElroy, 106 Tll. A. 294. 

Iowa.—Burton v. Baldwin, 61 Towa 
283, 16 NW 110 (objections to com- 
petency of testimony, although not to 
competency of the witness generally). 

Me.—Howard v. Folger, 15 Me. 447; 
Polleys v. Ocean Ins. Co., 14 Me, 141. 

Minn.—Walker v. Barron, 4 Minn. 


Bryant v. Ingraham, 1 


Mo.—Epstein v. Pennsylvania R. 
Co., 148: Mo. A. 135, 122, SW 366, 

N. Y.—Wanamaker v, Megraw, 168 
N.Y. 125, 61, NE 112. [rev 48 App. 
Div. 54, 2 NYS 692]; Newton yv. Por- 
ter, 69 N, Y. 1838, 25. AmR 152; Lam- 
chick y. Ackerman, 1380 NYS 144. 

Man.—Watts v. Anderson, 56 Man. 


60. U. S.—Bibb v. Allen, 149 U.S. 
481, 18 SCt 950, 37 L. ed. 819; 
ard v. Stillwell, etc., Mfg. Co., 
U, S199, 11 SCt 600, 85 L. ed. 147; 
Doane v. Glenn, 21 Wall. 38, 22 L. ed. 
476; Young v. Corrigan, 208 Fed. 481; 
Samuel vy. Hostetter Co,, 118 Fed. 
257, 55 CCA 111; Rahtjen’s American 
Composition Co. v. Holzapfel’s Com- 
positions Co., 97 Fed. 949 [rev on 
other grounds 101 Fed, 257, 41 CCA 
329 (aff 183 U. S,.1, 22, SCt 6, 46 LL. 
ed. 49)]; Smith v. The Serapis, 49 
Wed. 398; Holladdy's Case, 27 Fed. 
830; Brooks v. Jenkins, 4 F. Cas. No. 
1,953, 3 McLean 432; Hitcheock v. 
Shoninger Melodeon Co., 12 FF. Cas. 
No, 6.537; U; S. v..One Case of Hair 
Pencils, 27: F. Cas. .No. 15/924, ).1 
Paine " : 

Ala.—Hurst v. Fitz Water Wheel 
Co.,.197 Ala. 10, 72S 314;, Bledsoe 
v. Jones, 145. Ala. 


Plectrie Lighting 
Ala. 484, 81 S 486; Alabama Great 
Southern R. Co. v. Bailey, 112 Ala. 
167, 20 S 818; National Fertilizer Co, 
v. Holland, 107 Ala. 412, 18 § 170, 
54 AmSR 101; Moody v. Alabama 
Great Southern R. Co., 10 S 905, 99 
Ala. 558,,18 S.2338;, Morgan .v, Wine, 
58 Ala. 801; McArthur v. Carrie, 32 
Ala. 75, 70 AmD 529; Wilkinson 
v. Moseby, 30 Ala. 562; Boykin v. Col- 
lins,, 20 la. 230; Beattie v, Aber- 
crombie, 18 Ala. 9; Washington v. 
Cole, 6 Ala, 212; Crosswhite v, Chat- 
tanooga Brewing Co,, 10 Ala, A. 425, 
65 S.298; Wooten v, Federal Discount 
Co., 7 Ala,’ A. 351, 62 S 263. 


Ariz,—Arizona,Eastern R. Co, 


Vv, 
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tion itself,®® the rule generally observed is. that 
objections must be made before the cause comes on 
for trial,®°° unless the ground for the objection is 


Bryan, 18 Ariz. 106, 1567 P 876. 

Ark.—Missouni, ete, R. Co. v. 
Johnson, 115 Ark. 448, 171 SW. 478. 

Colo,—Cowan vy. Cowan, 16 Colo. 
886, 26 P 984, 

Conn,.—Alspaugh Creamery Co. vy, 
Dillon, 838 Conn. 65, 75 82, 

D. C.—Walker v. Warner, 81 App. 
76; Claxton v. Adams, 8 D, GC. 496, 

Fla,—Stewart v, Beers, 66 Fla. 
566, 47 S 982; Canon v, Green, 566 
Pla.) 211,..47, S 985. 

Ga,—Treadaway v.. Richards, 92 
Ga. 264, 18 SE 25; Central R., ete, 
Co. v. Gamble, 77 Ga, 584, 8 SI 287; 
Galceran v. Noble, 66 Ga, 867; Davis 
v. Central, R. Co., 60 Ga, 829; Central 
R., ete,, Co. v. Rogers, 67 Ga. 886; 
Gholston v. Gholston, 81 Ga, 625; 
Feagin v. Beasley, 28 Ga. 17; Georgia 
R., etc,, Co. v. Bailey, 9 Ga, A, 106, 
70 SE 607. 

Tll.—Hutchinson v, Bambas, 249 
Tll., 624, 94 NE 987; Benedict v, 
Dakin, 248 Tll. 884, 90 NW 712; Nhe 
nois Cent. R, Co. v, Paneblango, 227 
lll, 170, 81 NE. 58; Dlinois, ete, R. 
Co, v. Foulks, 191 111. 57, 60 NE 890; 
Stowell v. Moore, 89 Til, 568; Mer- 
chants’ Despatch Transp, Co. v, Ley- 
sor, 89 Ill, 48; Kassing v. Mortimer, 
80 Tll. 602; Toledo, ete, R, Co, v, 
Baddeley, 564 Ill. 19, 6 AmR 71; Wins- 
low v. Newlan, 45 Tl. 145; Thomas 
v. Dunaway, 380 Ill, 878; Corgan v. 
Anderson, 80 Ill, 965; Kimball y. Cook, 
6 Ill. 423; Thompson v. Ancient Order 
of Gleaners, 200 Ill, A. 200; Sehwin- 
ger v. Redman, 187 Ill, A, 264; Frank 
Simpson Fruit Co. y. Atchison, ete. 
R, Co, 161 Tl A. 406; Maginnis y. 
Hartford FE, Ins, Co,, 160 Tl, A. 614; 
Smith v. Swigart, 149 Tll, A, 21; Olson 
v. Brundage, 139 Tll. A. 5659; Temby 
v. William Brunt Pottery Go,, 127 Mi, 


A. 441; Tri-City R. Go, v.. Brennan, 
108 Ill. A. 471; Pittsburgh, eta, R. 
Co. v., Story, 104 Tl, Ay 182; 6B. 8, 


Green Co, v, Smith, 62. Til, A, 1568; 
Christman v. Ray, 42 Tll, A. 111 (in- 
terpreter not sworn); Sheldon v. Bur- 


ry, 89 Tll. A. 164; Wveringham y,. 
Lord, 19 Ill. A. 565; Kent v, Mason, 
1 Til. A. 466, i 
Ind.—-Stalker v. Breeze, 114 NE 
968; National Bank, ete, Co. v 


Dunn, 106 Ind. 110, 6 NW 181; New- 
man v, Manning, 89 Ind, 422; MeGin- 
nis v. Gabe, 78 Ind. 457; Truman vy. 


Scott, 72 Ind. 258; Lingenfelser vy, 
Simon, 49 Ind. 82; Glenn v, Clore, 
42 Ind. 60; Robinius ,v, Lister, 80 


Ind. 142, 965 AmD 674; Stull v. Tow- 
ard, 26 Ind, 456; Graydon y, Gaddis, 
20. Ind.: 515; Barber, v. yon, 8 
Blackf, 215; Cohen v, Reichman, 65 
Ind, A, 164, 102 NM 284; Fruchey v. 


Bagleson, 15 Ind. A, 88, 48 NE 146, 

Ind... .T.—-Missourl, ete, R, Co. v. 
Wilder, 3 Ind. T, 85, 58 SW 490; 
Missouri, ete, R. Co, vw. Elliott, 2 


Ind. T. 407, 61 SW 1067, 
Towa,—Sheibley v. Ashton, 180 
Towa 195, 106 NW 618; Catheart y. 
Rogers, 116, Towa 80, 87 NW 7388; Tut- 
hill Spring Co. v, Smith, 90 Towa 831, 
57 NW. 8638; Turner v. Hardin, 80 
Towa 691,.45 NW. 768; Bays v. Por- 
ring, 51. Towa 286, 1 NW_ 668; John- 
son v, Chicago, ete., R, Co. 61 Towa 
25, 50 NW 5648; Alverson v, Bell, 13 
Towa 308; Frazier v. Smith, 10 Towa 


591, 

Kan,—Hilt v. Griffin, 77 Kan. 783, 
90 P 808; St. Louls, ete, R. Co. v. 
Morse, 88 Kan, 271, 16 P 462; Adams 
xpress Co. v.. McConnell, 27 Kan. 
2988: Rockford Ins, Co, v. Farmers’ 
State Bank, 50 Kan, 427, 81 P1068; 
Kansas Pac, R, Co, v. Pointer, 9 Kan, 
620, 

Ky.—Houston, ete, Co. v, Smith, 
166 Ky. 74, 178 SW 1145; 
Williston, 117 SW. 959; 
Thompson, 66 SW 884, 28 Kyl 
Dean v, Phillips, 61 SW 10, 22 Kyl 
1621; Moore v, Smith, 88 Ky. 151, 
10 SW. 380,,10 KyL. 729; Estham vy. 
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unknown until the deposition is offered in evidence,*t 
or the party had no knowledge of the irregularity 


Curd, 15 B. Mon. 102; Thompson v. 
Porter, Litt. Sel. Cas. 494; Ditzler v. 
Smithers, 10 Ky. Op. 523; French v. 
French, 6 Ky. ar dem ‘Higgins v. 
Kittrell, 4 Ky. Op. 

Me.—Leavitt v. Baker, 82 Me. 26, 
19 A 86; Lord v. Moore, 37 Me. 208. 

Md, —Woodward vy. Dudley A. Tyng, 
123 Md. 98, 91 A 166; Cumberland 
Glass Mfg. Co, v. De Witt, 120 Md. 
381, 87 A 927, AnnCasi915A 702; 
Doggett v. Tatham, 116 Md. 147, ai 
A 376; Cover v. Smith, 82 Md. 586, 
34 A 465: Barnum v. Barnum, 42 Md. 
251; De Sobry v. De Laistre, 2 Harr. 
& J. 191, 3 AmD 535. 

Mass.—Gould v. Hawkes, 1 Allen 
170; Farrow v. Com. Ins. Co, 18 
Pick. 53, 29 AmD 564. 

Mich—-Loveland, etc., Co. v. Wat- 
ers, 192 Mich. 680, 159 NW 477; 
Palms v. Richardson, 51 Mich. 84, 
16 NW 243; Matson v. Melchor, 42 
Mich. 477, 4 NW 200; Cook v., Bell, 
18 Mich. 387; Facey v. Otis, 11 Mich. 
213. 

Minn.—Paterson vy. Chicago, etc. 

Co., 95 Minn. 57, 1032 NW 621; 
Walker v. Barron, 4 Minn. 253. 

Miss—Pearce v. Tharpe, 79 S 69; 
Hernden v. Bryant, 39 Miss. 335. 

Mo.—Pope v. Missouri Pac. R. Co., 
175 SW 955; State v. Barnett, 203 
Mo. 640, 102 SW 506; Williamson y. 
Brown, 195 Mo. 313, 93 SW 791; Hoy- 
berg v. Henske, 153 Mo. 63, 55 SW 
$3; Traber v. Hicks, 131 Mo. 180, 
22 SW 1145; Holman v. Bachus, 72 
Mo. 49; State v. Dunn, 60 Mo. 64; 
Delventhal v. Jones, 53 Mo. 460; 
Brooks v. Boswell, 34 Mo. 474; Greene 
vy. Chickering, 19 Mo. 109; Ruddy v. 
Gunby, (4.) 140 SW 1043: Campbell 
vy. Hayden, 164 Mo. A. 252, 145 SW 
102; Abbott v. Marion Min. Co., 112 
Mo. A. 550, 837 SW 110. 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022; Murray v. Larabie, 8 
Mont. 208, 19 P 574.- 

Nebr. —Essex v. Ksensky, 90 Nebr. 
437, 123 NW 868; Sioux City, ete, R. 
Co. v. Finlayson, 16 Nebr. 573, 20 
NW 860, 49 AmR 724; Woodard v. 
ra il 2 Nebr. (Unoff.) 84, 96 NW 


N. Y—wright v. Cabot, 39 N. Y. 
570 [aff 47 N. ¥. Super. 229); Heb- 
bard v. Haughian, 70 N. Y. 54; New- 
ton v. Porter, 69 N. Y. 132, 25 AmR 
152 [aff 5 ans. 416]; Hewlett v. 
Wood, 67 N. Y. 294; Vilmar v. Schall, 
61 N. Y. 564 [aff 35 N. Y. Super. 67]; 
Rust v. Eckler, 41 N. Y. 48%; Com- 
mercial Bank v. Union Bank, 11 N. Y. 
203; Calhoun v. Trust Co., 124 App. 
Div. 623, 199 NYS 177; Benedict v. 
Richardson, 6% Hun 202, 22 NYS 229; 
Becker v. Winne, 7 Wun 458; Gates 
y. Beecher, 3 Thomps. & C. 404; Denny 
v. Horton, ii Daly 258, 3 NYCivProc 
255; Moore v. Moore, 22 Misc. 68, 66 
NYS 167; Union Bank v. Torrey, 2 
AbbPr 269, ri Peal Y. Super. 626. 

N. vy. Matthews, 175 
WN... C. 487, on SE 163; Gulf States 
Steel Co. v. Ford, 172'N. C. 195, 91 
SE 244; Morgan v. Royal Fraternal 
Assoc, 170 N.C. 81, 86 SE 975; Tom- 
linson Chair Mfg. Co. v, Townsend, 
153 _N. C. 244, 69 SE 145;. Freeman 
v. Brown, 151 N. C. 111, 65 SE 143; 
Ivey v. Bessemer Cit Cotton Mills. 
142 N. C. 189, 55°SE 613; Womack 
Vv. ip age 135 N.C, 378, 47 is 464; 
Brittain vy. Hitchcock, 127 N. 409, 
27 SE 44: ; Commercial Bank v. Cours. 


wyn, 116 N, 122, 21 SE 202; re " 
enport v. MieKee, 93 N.C. 500, 4 8E 
545; Carroll v. Hodges, 9% N &, ah 


4 SE 199; Wasson v. Linster, 2 N.C. 
575; Katzenstein vy. Raleigh, ete., R. 
oy 18 WN. C. 226; Carson v. Mills, 69 


D—Dowd v. MéeGinnity, 20 N.D 
30%, 152 NW 524: Walters v. Boece, 
13. N. D, 45, 115 NW 511; Heene v. 
er th 41 ND. 529, 89 NW 225; 
Anderson v. Age Nat. Bank, 6 N.'D. 
497, 12 NW 9 


DEPOSITIONS 


Oh.—Crosby v. Hill, 39 Oh. ie 100 
{aff 8 Oh. Dec. (Reprint) “eeel 9 Cine 
LBul 156]; Cowan vy. Ladd, 2 Oh. St. 
322; Straw v. Dye, 2 Oh. Dec. (Re- 
print) 312, 2 WestLMonth 388 (time 
of filing). 

Okl.—Welch v. Church, 155 P 620; 
Root v. Coyle, 15 Okl. 574, 82 P 648 
(objections other than for incompe- 
tency and irrelevancy). 

Or.—Oliver v. Oregon Sugar Co., 
45 Or. 717, 76 P 1086; Foster v. Hen- 
derson, 29 Or. 210, 45 P 899. 

Pa.—Syphers v. Meighen, 22 Pa. 
125; Perkins v. Johnson, 19 Pa. 510; 
Couch v. Sutton, 1 Grant 114; With- 
ers y. Gillespy, 7 Serg. & R. "10. 

S. C—Leaphart vy. Leaphart, 1 8S. C. 
199 (commission bearing foreign 
postmark). 

8. D.—Schager v. Dinneen, 36 S. D. 
107, 153 NW 925; Chapman v. Greene, 
27.8. D. 178, 130 NW _ 30. 

Tenn.—Campbell v. Baird, 95 Tenn. 
345, 322 SW 194; Shea v. Mabry, 1 
Lea 319. 

Tex.—Houston, ete., R. Co. v. Hab- 
erlin, 132 SW 873; Missouri Pac. R. 
Co. v. Smith, 84 Tex. 348,19 SW 509; 
Gulf, etc., R. Co. v. Richards, 33 Tex. 
203, 18 SW 611; Lee v. Stowe, 57 Tex. 
444; Houston, ete, R. Co. v. Burke, 
55 Tex. 323, 40 AmR 808; Rule 232, 
47 Tex. 621; Allen v. Hoxey, 37 Tex. 
320; Pauska v. Daus, 31 Tex. 67; 
Kottwitz v. Bagby, 16 Tex. 656; Hag- 
erty vy. Scott, 10 Tex. 525; Croft v. 
Rains, 10 Tex. 520; Texas, ete., R. 
Co. v, Burnes, 2 Tex. Unrep. Cas, 229; 
Missouri, ete, R. Co. v. Browning, 
(Civ. AD 166 SW 24; Houston, etc., 
R. Co. v. Lacey, (Civ. A.) 153 SW 
414; Marshall, ete, R. Co. v. Petty, 
(Ci¥. A.) 145 BW 1195; W. T. Wilson 
Grain Co. v. Central Nat. Bank, (Civ. 
A.) 1389 SW 996; Alamo Oil, ete., Co. 
v. Curvier, (Civ. A.) 136 SW 11322; 
Henderson v. Louisiana, etc., Lumber 
Co., 61 Tex. Civ. A. 136, 128 SW 671; 
St. Louis, ete., R. Co. v. Adams, 55 
Tex. Civ. A. 245. 118 SW 1155; Kaack 
v. Stanton, 51 Tex. Civ. A. 495, 112 
SW 702; Ellis v. Lewis, 45 Tex. Civ. 
A, 24%, 100 SW 189; Borden v. Le 
Tulle Mercantile Co., (Civ. A. ) 99 SW 
12%; St. Louis Southwestern R. Co. 
v. Harkey, 39 Tex. Civ. A. 523, 88 
SW 506 (too late after announcement 
“ready for trial”); Taylor, ete, R. 
Co. v. Warner, (Civ. A.) 60 SW 442; 
McMahan v. Veasey, (Civ. A') 60 SW 
222; McGrew v. Wilson, (Civ. A.) 57 
SW 62; McFarlane v. Howell, 16 Tex. 
Ciy. A. 246, 438 SW 215; Hill v. Smith, 
6 Tex. Civ. A. 312, 25 SW 1079; In- 
eg ay ete,, R. Co. v. Kuelin, 2 
Tex. Civ. 210, 21 SW 58; Blake v. 
State, 28 Mex Cr. 377, 43° SW 107; 
Miller v. Schneider, 2’ Tex. A. Cly. 
Cas. 3 369. 

Utah—Groot vy. Oregon Short Line 
R. Co., 34 Utah 152, 96 P 1019. 

Va—Burton v. Seifert, 108 Va. 238, 
61 SE 932; ¢Hre v. Sutton, 4 4 Hen. 
& M. (14 Va.) 401 

W.-Va.—Cable Go. v. Mathers 
W. Va. 801, 79 SE 1079; Electric tare 
ply, etc., Co. v. Consolidated eet 
ete., Co., 42 W. Va. 583, 26 SE 188. 

Wis—Cayouette v. Emil 7. Raa. 
dant Brewing Co., 136 Wis. 634, 113 
NW 204; Goodland v. Le Clair, 78 
Wis. 176. 47 NW 26%; Cross v. Bar- 
nett, 61 Wis: 650, 21 NW 832; Wausau 
Boom Co. v. Plumer, 49 Wis. 118, 

53. 


Wyo. Cg 7 fe Coal, ete, Co. 
Fastman, 5 W J 148, 33 P 630; Cart 
v. Wright, 1 157. 

Eng-Coles ¥, Morris, 26 UL. J. Ch. 


$34; Richards v. Hough, 51 L. Ji Q. B 
$61; NP Seg? ya v. Baker, 1% Ves, Ir. 
511, 9 Rev. Rep. 216, 23 Reprint 285. 
Hamilton v. McNeill, 2 TT. L, 31, 
Ont—Comstock v. Galbraith, i 
U. C Q. B: 297, 
Sa, ra hb t Grbcery Co. v. Dur- 
tal a pet 


filed shortly be- 62. 
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for a sufficient time or no opportunity to make the 
objection before trial,®? or, under the statute in some 


fore trial—Where exceptions to a 
deposition were filed only a few min- 
utes before the case was called for 
trial and after plaintiff’s counsel had 
examined the files in the case, and 
the filing of such exceptions was not 
brought to his attention until after 
the evidence for defendant had been 
closed, the objections came too late. 
Herndon v. Bryant, 39 Miss. 335. 

[b] Objectionis intime: (1) When 
made on the day preceding the trial 
and presented for hearing on the 
next day and before the commence- 
ment of the trial. Adams Express 
Co. v. McConnell, 27 Kan. 238. (2) 
When made two days before the 
trial. Everingham v. Lord, 19 Ill. A. 


565. 

[ce] Ovi t of attorney.—Ob- 
jection to a deposition is too late 
when made at the trial, although the 
omission to make it earlier was due 
to the oversight of the party’s attor- 
ney “in the hurry and preparation 
for trial.’ McArthur vy. Carrie, 32 
Ala. 75, 70 AmD 529. 

{d] In Alabama (1) if the depo- 
sition is regularly taken in conform- 
ity with the rules of law but under 
circumstances that will induce the 
court to think that injustice would 
be done by using it, the court, in its 
discretion, may suppress it, but 
should not do so if a motion for 
that purpose is not made before the 
trial. Bryant v. Ingraham, 16 Ala. 
116; Spence v. Mitchell, 9 Ala. 744; 
Steele v. Dart, 6 Ala. 798; Cullum v. 
Smith, 6 Ala. 625. (2) But if the 
deposition is not taken in conformity 
with the rules of law, it is then il- 
legal evidence and must be rejected 
when offered if a motion for that 
purpose is made. Bryant v. Ingra- 
ham, 16 Ala. 116; Steele v. Dart, 6 
Ala. 798; Cullum v. Smith, 6 Ala. 625. 

{e] In Lonisiana (1) objections to 
irregularities, in answer to a rule to 
show cause why depositions should 
not be read, of which no disposition 
has been de, may be urged on the 
trial of the cause, when the commis- 
sion is offered. Hall v. Acklen, 9 La. 
Ann. 219; Ferriber v. Latting, 9 La. 
Ann. 169. (2) But if the rule has 
been made absolute objections to 
service of the rule cannot be made 
after the trial has begun. Baldey 
be: Fer ciate ten 39 La. Ann. 660, 2 

[f] In NWew Brunswick it is not 
the duty of a party to apply before 
trial to have a commission sup- 
pressed, since under the statute a 
deposition cannot be opened, except 
by consent, until the Hat ehh 
Mut. MAE Neg Co. v. Driscoll, 11 
Can. §. 

Partlonias A bjectiong see the vari- 
ous sections of this article dealing 
with the requisites of a valid depo- 


sition. 

vw. §.—wv. = v. One Case of 
Hair Pencils, 27 F. Cas. No. 15,924, 
1 Paine 400. 


gets Rote v. Lyon, 8 Blackf. 
Minn.— Walker y. Barron, 4 Minn. 


253, 
N. Y.—+Mason, ete., Organ Co. v. 
69 N. C. 


Pugeley, 19 Hun 282. 
a0 C—Carson vy. Mills, 

Va—King v. Hancock, 114 Va. 596, 
17 SE 510. 

[a] Tilustration—Where deposi- 
tions were not filed with the clerk, 
and the fact that they had been 
taken pursuant to a notice by mail 
was not made known to defendants 
or their counsel until the case was 
called for trial and the jury sworn, 
defendants did not, by failing to ob- 
ject before the trial, waive the right 
to object that they were not taken 
as prescribed by the statute. King 
v. Hancock, 114 Va. 596, 77 SE 510. 
Ala.—Kroell v. State 139 Ala. 


"For later canes, developments and Gualtged i in tt the Jaw cumulative Annotations, same title, page and note number. 
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states, unless the objection does not appear on the 
It has been held, 
however, that it is not necessary for a party before 
the trial commences to file exceptions to the reading 
of depositions taken before he was made a party to 
When the depositions on their face dis- 
close the grounds on which the objections are based, 
other objections made at the trial come too late.®° 
The swearing of the jury has been held the legal 
commencement of the trial within the meaning of the 
rule requiring objections to be interposed before the 
commencement of the trial,®* and objections come too 


face of the deposition itself.** 


the suit.®4 


1, 86 S 1025. 

Iowa.—Accola v. Chicago, ete. R. 
Co., 70 Iowa 185, 80 NW 503. 

N. Y.—Newton v. Porter, 69 N. Y. 
136, 25 AmR 152; Mason, etc., Organ 
Co. v. Pugsley, 19 Hun 282, 

Wash.—Nasser v. Gaston, 70 Wash. 
685, 127 P 470. 

Can.—Millville Mut. Mar, Ins. Co. 
v. Driscoll, 11 Can. S, C. 183. 

fa] Rule applied.—(1) Where dep- 
ositions were not returned into the 
court before trial, the fact that a 
motion for their suppression was not 
made until then did not make their 
exclusion erroneous, Kroell v. State, 
139 Ala, 1, 86 S 1025. (2) Where a 
deposition had not been filed at the 
commencement of trial, a motion to 
suppress it need not have been made 


before commencement of trial if 
made at the earliest opportunity 
thereafter. Nasser v. Gaston, 70 
Wash, 685, 127 P 470. (3) Where 


defendant was not made a party to 
proceedings to perpetuate testimony, 
and the depositions taken were not 
filed in court, defendant lost no 
rights by his failure to file his mo- 
tion to suppress the depositions be- 
fore trial. Accola v. Chicago, etc., 
R. Co., 70 Iowa 185, 30 NW _ 503. 

63. Tuskaloosa Cotton-Seed Oil 
Co. v. Perry; 86 Ala. 158, 4° S 635; 
Newman v. Manning, 89 Ind. 422; 
McGinnis v. Gabe, 78 Ind. 457; Ro- 
binius v. Lister, 30 Ind. 142, 95 AmD 
674; Stull v. Howard, 26 Ind. 456; 
Graydon v. Gaddis, 20 Ind. 515; Haz- 
lett v. Gambold, 15 Ind. 303; Week v. 
Rawie (Ind. A.) 96 NE 206; Fruchey 
v. Eagleson, 15 Ind, A. 88, 43 NE 146, 

64. Kerr v. Gibson, 8 Bush (Ky.) 


129. 
65. Newman v. Manning, 89 Ind. 
422; Week v. Rawie, (Ind. A.) 96 


NE 206; Fruchey v. Eagleson, 15 Ind. 


A. 88, 43 NE 146. 
PP Ind.—Glenn v. Clore, 42 Ind, 
Kan.—St. Louis, ete. R. Co. v. 


Morse, 38 Kan, 271, 16 P 452. 

Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 120 Md. 381, 87 A 927, Ann 
Cas1915A 702. 

Okl.—Welch v. Church, 155 P 620. 

Tex. Marshall, ete., R. Co. v. Petty, 
(Civ. A.) 145 SW 1195. 

“The time when a trial commences 
may be at a different stage as to one 
question than as to another question. 
No general rule can be laid down 
that will govern as to all questions. 
As to some questions, courts have 
held that the trial does not com- 
mence until the jury is impaneled 
and sworn.... We think the con- 
struction given this statute by the 
trial court a reasonable one. The 
object of providing for filing such 
objections before the trial commences 
is to enable the party to secure an- 
other deposition if the one on file 
is suppressed. It also serves to ex- 
pedite court proceedings. No harm 
can follow a strict enforcement of 
the rule announced by the trial court, 
and it is certainly proper to dispose 
of such preliminary questions before 
any time is taken up in securing a 
jury.” Walters v. Rock, 18 N. D. 
45, 58, 115 NW 611. 
her stas v. Breeze (Ind.) 114 

68. Walters v. Rock, 18 N. D. 45, 
115 NW 511 (although the clerk had 
not drawn or called the name of a 
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for trial.’’ 7° 


of the time and 


juror). 

69. Alabama Great Southern R. 
Co. v. Bailey, 112 Ala. 167, 20 S 3138. 

70. Houston, etc., R. Co. v. Burke, 
55 Tex. 323, 40 AmR 808; St. Louis 
Southwestern R. Co. v. Harkey, 39 
Tex, Civ, A. 523, 88 SW 506; Hill v. 
Smith, 6 Tex. Civ. A. 312, 25 SW 
1079. Contra National Fertilizer Co. 
vy. Holland, 107 Ala. 412, 18 S 170, 
54 AmSR 101. 

71. U. S.—Goodwin v. Fox, 129 
U.<S. 601, 9 SCt 367, 82 L. ed. 805. 

Ala.—Rhea v. Tucker, 56 Ala. 450; 


Dill v. Camp, 22 Ala. 249; Jordon 
v. Jordan, 17 Ala. 466; Eldridge v. 
Turner, 11 Ala. 1049. 


Ark.—Allen y. Hightower, 21 Ark. 
316; McCarron v. Cassidy, 18 Ark. 
34; Pelham v. Floyd, 9 Ark. 530. 

Cal.—Hobbs v. Duff, 43 Cal. 485. 

Het rath Vv. Sacer 18 Fla. 751. 

ida.—Darby v. eagerty, 2 Ida. 
(Hasb.) 282, 18 P 85. 

Ill.—Merchants’ Despatch Transp. 
Co. v. Leysor, 89 Tll. 43; Morgan v. 
Corlies, 81 Ill. 72; McCoy v. Peo., 
71 Ill. 111; Walker v, Dement, 42 T1l. 
272; Lockwood v., Mills, 39 Ill. 602; 
Moshier v. Knox College, 32 Ill. 155; 
Thompson v. Ancient Order of 
Gleaners, 200 Ill. A. 200; Williams 
vv.’ Press Pub. Co., 126 Til. A, 109; 
Shedd v. Dalzell, 30 Tll. A. 356. 

Towa.—Medland v. Walker, 96 Towa 
175, 64 NW 797; Byington v. Moore, 
62 Iowa 470, 17 NW 644. 

Kan.—Missouri Pac. R. Co. v. Neis- 
wanger, 41 Kan. 621, 21 P 582, 13 
AmSR 304. 

Ky.—Hall v. Wilson, 116 SW 244; 
Hampton v. Bailey, 5 SW 883, 9 
KyL 423; Crabb v. Larkin, 9 Bush. 
154; Taylor v. Gibbs, 3 B. Mon. 316; 
Chiles v. Boon, 3 B. Mon. 82; Alex- 


‘ander v. Commonwealth Bank, 7 J. J. 


Marsh. 580; Jones v. Chappell, 5 T. 
B. Mon. 422; Paul v. Rogers, 5 T. B. 
Mon, 164; Roberts v. Jones, 2 Litt. 
88; Brand v. Webbs, 2 A. K. Marsh. 
574; Gibbs v. Cook, 4 Bibb 535; John- 
son v. Rankin, 3 Bibb 86; Respass v. 
Morton, Hard. 226; Gallagher v. 
Loeb, 15 Kyl 572; Watts v. Whit- 
tington, 1 Ky. Op. 6. 

Md.—Bullitt v. Musgrave, 8 Gill 
a A cgi or v. McPherson, 9 Gill & 
. ol, 


Mass.—Cobb v. Rice, 130 Mass. 231. 
acute Marcha a v. Gunn, 24 Mich. 


Miss.—Coopwood v. Foster, 20 
Miss. 718; Neeley v. Planters’ Bank, 
12 Miss. 1138. 

Mo.—Bell v. Jamison, 102 Mo. 71, 
are 714; Dutro v. Walter, 31 Mo. 


Nebr.—Converse v. Meyer, 14 Nebr. 
190, 15 NW 840. 
Nev.—Lockhart v. Mackie, 2 Nev. 


294 
N. Y.—Hetzel v. Easterly, 96 App. 
Div. 517, 89 NYS 154; Sheldon v. 
Wood, 15 N. Y. Super. 267 [aff 24 
ae! 607]; Clark v. Dibble, 16 Wend. 
N. C.—Stewart  v. Register, 108 


N. C, 588, 138 SE 234, 

Or.—State v. Bourne, 21 Or. 218, 
27 P 1048. 

cn igre Dyget v. Newlin, 8 Serg. & 


Tenn.—Birdsong y. Birdsong, 2 
Head 289; Gunn vy. Mason, 2 Sneed 
637; Pillow v. Shannon, 3 Yerg. 508. 

Tex.— Wright v. Wren, 16 SW 996; 
Kaack v. Stanton, 51 Tex, Civ. A. 495, 


-[§ 382] 2. On Appeal—a. In General. 
well settled rule that objections to the admission 
of depositions in evidence cannot be raised for the 
first time in an appellate court.7!| This rule has been 
applied to objections to the form of interrogatories,’? 
to the sufficiency of the commissioner’s certificate,™* 
to the competency of the witnesses,™4 to the notice 
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late after the case has heen submitted to the jury,%? 
or the court has ordered a jury called,°* or the jury 
is in the box,®® or both sides have answered ‘‘ready 


It is a 


place of taking,” to irregularities 


112 SW 702. 
We ta torh Namee v. Groot, 40 Vt. 

Va.—Burton v. Seifert, 108 Va. 338, 
61 SE 933; Brown v. Brown, 24 SE 
238; Burkholder v. Ludlam, 30 Gratt. 
(71 Va.) 255, 32 AmR 668; Baxter v. 
Moore, 5 Leigh (32 Va.) 219; Dick- 
enson v. Davis, 2 Leigh (29 Va.) 401. 
Bon Va.—Hill v. Proctor, 10 W. Va. 

Wis.—Cameron v. Cameron, 15 Wis. 
1, 82 AmD 652; Whiting v. Gould, 1 
Wis. 195. 

[a] A nonresident defendant 
against whom a warning order, which 
is substituted for publication, is reg- 
ularly taken is constructively in 
court, and where depositions taken 
against him are not objected to in 
the court below, they cannot be ob- 
jected to in the appellate court for 
the first time. Taylor v. Gibbs, 3 
B. Mon. (Ky.) 6. 

[b] Testimony before master.— 
An exception that the master re- 
fused to suppress certain depositions, 
and treated the testimony as com- 
petent, and relied on it in making his 
findings, is unavailing, where it does 
not ‘appear by the record that any 
objection was made before the master 
to that testimony, that any motion 
was made before him to suppress 
such depositions, or that any motion 
was made before the court to sup- 
press them. Goodwin v. Fox, 129 
U. S. 601, 9 SCt 367, 32 L. ed. 805. 

{c] Marking a letter as an exhibit 
to a party’s deposition does not make 
the letter evidence, even when all 
the depositions are put in as -evi- 
dence; but when both parties conduct 
their case before the trial judge on 
the assumption that the letter so 
marked was in evidence, and no ob- 
jection is made at the trial that it 
was not properly put in, an objection 
raised on appeal that it was not be- 
fore the court will not be enter- 
tained. Richardson v.+ Ramsay, 
gta 2 DomLR 686, 20 WestLR 


Preservation of objections see Ap- 
peal and HPrror §§ 743, 815. 

72. Jordan v. Jordan, 17 Ala. 466; 
Merchants’ Despatch Transp. Co. v. 
Leysor, 89 Ill. 483; Van Namee v. 
Groot, 40 Vt. 74. 

73. Morgan v. Corlies, 81 Ill. 72; 
Burton v. Seifert, 108 Va. 338, 61 
SE 933; Cameron v. Cameron, 15 Wis. 
1, 82 AmD652. 


74. Ark.—dAllen v. Hightower, 21 
Ark. 816; McCarron v. Cassidy, 18 
Ark. 34. 


Tll.—Walker v. Dement, 42 Ill. 272; 
Moshier v. Knox College, 32 Ill, 155. 
Ky.—Alexander v. Commonwealth 


Bank, 7 J. J. Marsh. 580; Respass 
v. Morton, Hard. 226. 
Tenn.—Birdsong v. Birdsong, 2 


Head 289; Pillow v. Shannon, 3 Yerg. 


508. 
y Va.—Baxter vy. Moore, (82 Va.) 5 
Leigh 219. 

[a] In West Virginia it has been 


held that the question of the com- 
petency of a witness may be’ con- 
sidered on appeal, although the depo- 
sition was not excepted to below. 
Rose v. Brown, 11 W. Va. 122; Hill 
v. Proctor, 10 W. Va, 59. 

756, Ala.—Dill v. Camp, 22 Ala. 
249 


Til.—McCoy v. Peo., 71 Tl. 111. 
Tex.—Wright v. Wren, 16 SW 996. 
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in the granting of the commission,’* and for failure 
to show that the grounds for taking the deposition 
existed at the time of the hearing;’’ and exceptions 
to depositions which are not disposed of by the trial 
court will be deemed to have been waived.7® 
versely, where no exceptions are taken to the ruling 
of the court in accepting or rejecting a deposition, 
the error, if any, must be deemed waived.’? 

[§ 383]. b. Changing Objections. 
not be permitted to rely upon any grounds of ob- 


Va.—Steptoe v. Read, 19 Gratt. (60 
Va.) 1. q 

Wis.—Cameron v, Cameron, 15 Wis. 
1, 82 AmD 652 

[a] No notice ot record.—Where 
the certificate of a commissioner who 
took a deposition did not state that 
it was taken pursuant to notice and, 
although the deposition was excepted 
to on the ground that there was no 
commission and the certificate did 
not state the parties to the suit in 
which it was taken. no objection was 
taken to it in the court below for 
want of notice, it was held that al- 
though there was no notice or evi- 
dence of notice on record the objec- 
tion for want of notice could not be 
taken in the appellate court. Step- 
toe v.:Read, 19 Gratt. (60 Va.) 1. 

76. Roberts v. Jones, 2 Litt. (Ky.) 
88; Brand v. Webb, 2 A. K, Marsh. 


(Ky.) 574; Coopwood v. Foster, : 20 
Miss. 718; Dickenson v. Davis, 2 
Leigh (29 Va.) 401. 

77. S.—Columbus R. Co. v. 


reeled 143 Fed, 245, 250, 73 CCA 
03, 


Kan.—Missouri Pac. R. Co, v. Neis- 
wanger, 41 Kan. 621, 21 P 582, 13 
AmSR 304. 

Mass.—Cobb v. Rice, 130 Mass. 231. 

Miss.—Neeley v. Planters’ Bank, 12 
Miss. 113. 

Mo.—Bell v. Jamison, 102 Mo. 71, 
14 SW 714. 

Nebr.—Converse v. Meyer, 14 Nebr. 
190, 15 NW 340. 
mApereyerersaert v. Mackie, 2 Nev. 

{a] TWMustration.—An objection to 
the admissibility of a deposition on 
the ground that it is not shown that 
the witness is at the time of the 
trial without the reach of a subpcena 
is waived if not made at the time. 


Columbus R. Co. v. Patterson, 143 
Fed. 245, 73 CCA 603. 
78. Patrick v. Day, 1 SW _ 477, .8 


KyL 349; Levy v. Ullman, 2 Ky. Op. 
208; Rantt v. Hardin, 2 Ky. Op. 69. 
See generally Appeal and Error § 792. 

79. Bronson v. Green, 2 Duv. (Ky.) 
234 (holding that a statement in the 
bill of exceptions that “defendant 
then asked to read the deposition of 
E. F., but. the court refused,. she 
being in Madison County, as shown 
at the bar’ is not an exception to 
the ruling of the court); Bowen v. 
Martin, 1 Ky. Op. 42; Watts v. Whit- 
tington, 1 Ky. Op. 6..- 

80. Ala.—Potts v. Coleman, 86 
Ala. 94, 5 S 780; Saltmarsh y. Bower; 
34 Ala. 613; Bartee v. James, 33 Ala. 
34; Agee v. Williams, 30 Ala. 636; 
Donnell v. Thompson, 13 Ala. 440. 

Ark.—Worthington v. Curd, 15 
Ark. 491 

Conn. —tLyon v. Ely, 24 Conn. 507. 

Ill,—King v. Chicago, etc., R. Co., 
98 Ill. 376. 

Miss.—Love v. Stone, 56 Miss. 449; 


Hartford F. Ins. Co. v. Green, 53 
Miss. , 332. 

N. H.—City Bank v., Young, 43 
N. H. 457. 


N. Y.—In re Bull, 111.N. Y. 624,,19 
NE 503; Sheldon vy, Cee 15. N. Y. 


Super. 267 [aff 24 N. Y. 607]. 

SS} Hall ,v.. Hall, rs S. C. 166, 
22 SE 81 8. 

[a] Thus, where''a general objec- 


tion is made. to the reading of a 
deposition which appears regular on 
its face, the supreme court will not 
notice any specific objections made 
for the first time in that. court. 


DEPOSITIONS. 


Con- 


time of trial;°* 
does not extend 


Worthington vy. Curd, 15 Ark. 491; 
Donnell .v. Thompson, 13 Ala. 440. 
[b] Agreement of parties.— Where 
at a trial the parties agreed that 
they would not object to the evidence 
taken under commission, except as 
noted on the return, unless for rea- 
sons satisfactory to the court, and 
one party has under the agreement 
introduced illegal testimony without 
objection, he will not on appeal be 
allowed to object to, evidence of the 
same general character as the incom- 
petent testimony introduced by him, 
unless. his objections were specific at 
the trial, and, as to the sufficiency of 
such objections, the trial court is 
the final judge under such agreement, 
In re Bull, 111 N. Y. 624, 19 NE 503. 
[ec] Motion for new trial.—Where 
it) was claimed on a motion for a 
new trial that a deposition which had 
been admitted by the court below 
should have been, rejected because 
the notary public before whom it was 
taken had no power to exercise his 
office in the county where it was 
taken, but the admission of such 
deposition had been objected to en- 
tirely on other grounds, it was held 
that it must be assumed that such 
notary public had authority to act 
in the county where the deposition 
by taken. Lyon v. Ely, 24 Conn, 
[d] Proof of absence of witness. 
—A deposition offered in evidence be- 
fore referees was objected to as be- 
ing inadmissible generally. The ab- 
sence of the witness was proved, and 
no objection made to the sufficiency 
of the certificate. The referees ad- 
journed pending the question, and at 
the next meeting the general objec- 
tion was repeated and overruled and 
the deposition admitted. On the ap- 
peal the objection was raised for the 
first time that the absence of the 
witness was not sufficiently proved 
and that the certificate was defective 
in form. It was held that these ob- 
jections came too. late. Sheldon v. 
Wood, 15° N. Y. Super. 267 [aff 24 
N. Y. 607 
[e] Waiver of other grounds.— 
A motion to suppress for the reason 
that, witness is a resident of, the 
county, although properly denied, is 
a waiver of other grounds of objec- 
tion. Potts v. Coleman, 86,Ala. 94, 
5 S 780. 
81. Cross references: 
Admissibility of depositions see su- 
pra § 343 et seq. 
Amendment and correction see su- 
‘pra § 316 et seq. 
Suppression of deposition see supra 
§ 324 et seq. 
Where part of deposition is incom- 
petent see infra § 347. 
82. See infra this section. 
Particular objections see the vari- 


A party will 


‘ous sections of this article dealing 


specifically with the requisites of a 
valid deposition. 


83... Marsh a Nordyke, ete, Co.; 
(Pa.) 15 A 87 

84... U. anaes Vv. Israel, 7 FB. 
Cas. No. 3,952, 4° Wash. "C.cC. 323; 


Ariz,—Arizona Eastern R. Co. v. 
Bryan, 18 Ariz. 106, 157 P 376. 

Ark.—Missouri, etc., R. Co. v. John- 
son, 115 Ark. 448, 171 SW 478. 

Cal.—Myers v. Casey, 14 Cal. 542. 

Del.—Randel_v. Chesapeake. ete.; 
Canal Co., 1 Del. 2338; Woodlin v. 
Hynson, 1 Del. 224, 

Ga.—Baker v.. Thompson, 89 Ga. 


[§§ 882-384 


jection in the appellate court other then those spe- 
cifically alleged below.®° 

[§ 3884] .C.. Mode of Objection.®1 
objection depends on the nature of the irregularity 
complained of,’? and objection must be made in the 
manner prescribed by statute.’? 
tions the law requires exceptions to the depositions 
to be formally filed or noted of record before the 
but in some jurisdictions this rule 
to objections to the competency or 


The mode of 


In some jurisdic- 


486, 15 SE 644; Rogers v. Truett, 73 
Ga. 386. 


Ky.—Houston, ete., Co. v. Smith, 
166 Ky. 74, 178 SW 1145; New Bell 
Jellico Coal Co. v. Braznell, 149 Ky. 
418, 149 SW 888; Andricus v. Pine- 
ville, Coal Co., 121 Ky., 724,_909 SW 
233, 28 KyL 704; Higgins v. Kittrell, 
4 Ky. Op. 644 

Mich. —Facey v. Otis, 11 Mich. 213. 

Mont.—In re Colbert, 51 Mont, 455, 
153 P.10224.%) 

Nebr.—Essex v. Ksensky, 90 Nebr. 
437, 1383 NW 868; Cate Ol v. Blake, 
85. Nebr. 736, 124 NW 16 


N. C.—wWilleford v. Bailey. 132 
N.C. 402, 48 SE 928; Woodley v. 
Hassell, 94 N. C. 157 

Pa.—Syphers Vv. Meighen, 22; Pa. 


125, 

S. D.—Schager v. Dinneen, 36 S. D. 
107, 153 NW 935; Chapman v. Greene, 
27.S. D..178, 1380 NW. 30. 

Tex.—Houston, etc., R. Co. v. Hab- 
erlin, 1383.,SW_.873. (Civ. A.) Leert 
125 SW 107];, Gulf, ete, R. Co. v. 
Richards, 83 Tex. 203, 18 SW _ 611; 
Harris. v., Nations,,79 Tex.,.,409, 15 
SW 262; Brown v. Mitchell, 75 Tex. 
9,.12,SW 9; Wade, v. Love, 69. Tex, 
522, 7 SW 225; Jones v. Ford, 60 Tex. 
127; Lee v. Stowe, 57, Tex. 444; Shee- 

Zoe v. James, 26 Tex. 501; Scott v. 
Delk, 14 Tex. 341; Ohio Pottery, etc., 
Co. v. Black (Civ. A.) 149 SW 735; 
W. T. Wilson Grain Co. v. Central 
Nat, Bank, (Civ. .A.) 139..SW. 996; 
Kirby y. Blake, 58 Tex. Civ. A. 173, 
115 SW 674; Wabash R. Co. v. New- 
ton, etc., Co., (Civs A.) 110 SW. 9925 
Borden Vv! Le Tulle Mercantile Co., 
(Civ. A.) 99 SW 128; Hugo, ete., Co. 
v. Hirsch, (Civ. A.) 63 SW 163; Tay- 
lor, etc., R. Co. v. Warner, (Civ. A.) 60 
SW 442; McMahan v. Veasey, (Civ. 
A,) 60 Sw 333; Hendricks v. Huff- 


meyer, 15 Tex. Civ. A. 93, 38 SW 
528 faff .90 Tex. 577, 40 .,SW -1]; 
Davidson v:, Wallingford, (Civ. <A.) 


30. SW 286 [rev on other grounds 
88 Tex. 619, 32 SW 1030]; Kean v. 
Zundelowitz,;'9 Tex. Civ. A. 350, 29 
SW 930; Snow v. Price, 1 Tex. A, 
Civ. Cas. § 1342. 

[a] Interrogatories by consent.— 
Where interrogatories are taken by 
consent without. commission in a 
justice’s court, they will not be ex- 
cluded on mere written objection to 
them, founded: upon refusal of the 
witness to answer some of the cross- 


‘interrogatories, it not appearing that 


any notice of the objection was given 
to the opposite party or his counsel, 
or that the answers had not-been in 
the office for twenty-four hours be- 
fore the trial. .Baker v. Thompson, 
89 Ga. 486,.15 SE 644. 

[b]. Objection, apparent on face 
of deposition.—The rule that ‘all ex- 
ceptions to, depositions unless 
appearing on the face thereof, must 
be. filed,” ete., means not that the 
objectionable matter must appear, but 
that the objection must appear on 


the face of the depositions. Myers 
v, Casey, 14 Cal. 542. 
{c] Objection resulting in non- 


sult.—W here reasonable notice to the 
adverse party of formal objections 
to a deposition is not given, the court 
will set aside a nonsuit entered in 
consequence of such objections to the 
deposition without costs. Dodge v. 
Israel, 7 F. Cas.: No. 3,952, 4 Wash. 
C. 323, 


OF 
{d] Effect of nonsuit before trial. 
—The statute requiring exceptions to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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materiality of the evidence contained in the depo- 
sition.®> Since the object of the notice contemplated 
by such a statute is to afford the other party an 
opportunity to have the interrogatories reéxecuted 
if he so desires,** where the interrogatories are re- 
jected on the ground that no venue is shown objec- 
tion to them will not be overruled on a subsequent 
trial on the ground that notice of the objection was 
Where an objection to the reading of 
a deposition is based on a fact of which proof. is 
necessary, the proper practice is to, let the deposition 
be read and thereafter, on proof that the testimony 
is illegal, to allow a motion to withdraw it from 
In chancery an objection to the matter 
deposed to cannot be made by a motion to suppress, 
but must wait until the, whole case is before the 
chancellor, who may then on motion reject the evi- 


not given.*? 


the jury.§§ 


dence if it is not admissible.8® 
[§ 385] D. Who May Object. 


to who may object to the taking or admission of a 
deposition in evidence depends largely on the na- 
ture of the objection,®® or it may depend on c¢on- 
duct’ of the party with reference to whether he 
But as a general rule 


has waived the objection.®* 


be filed before the trial begins does 
not preclude the filing of objections 
before the trial of a second action 
between the same’ parties on the 
same cause of action where the first 
action was nonsuited before it came 
on for trial, although no objections 
were filed thereon. Missouri, etc., R. 
yee v. Johnson, 115 Ark. 448, 171 SW 
78. 

{e] Stipmlation as to testimony.— 
In Kentucky the statute requiring 
that exceptions to depositions be 
made in writing does not apply toa 
stipulation containing statements 
that a deponent would make. New 
Bell Jellico Coal Co. v. Braznell, 149 
Ky. 418, 149 SW_ 888. 

{f] In Pennsylvania trrepularities 
in taking depositions will be disre- 
garded at the trial unless specific ob- 
jections thereto are filed within ten 
days after notice of filing the depo- 
sitions has been given. Anderson vy. 
Long, 56 Pa. Super. 183. 

85. Ariz.—Arizona Pastern R. Co. 
v. Bryan, 18 Ariz. 106, 157 P 376. 

Ark.—Missouri, ete, PUES COMEVE 
115 Ark. 448, 171 SW 478. 

iggins v. Kettrell, 4 Ky. Op. 
br.—In re Lyle, 


Ne 93 Nebr. 768, 
141 NW 1127. 
pete aE v. Meighen, 22 Pa. 


Ss. D.—Chapman v. Greene, 278. D. 
178, 130 NW 30. 

86. Cecil v. Gazan, 71 Ga. 631. 

87. Cecil v. Gazan,''71 Ga, 631.°°: 

88. Crenshaw v. Jackson, 6 Ga. 
509, 50 AmD 3861. 

89. Vaugine vy, Taylor, 18 Ark. 65. 

90. See the various sections of 
this article dealing specifically with 
the matter in question. 

Where deposition is Ewa by 
adverse party see supra § 34 

91. See infra § 389 et. sont 
Nicholson v. Desobry, 14 La. 
; Ramsey v.' Erie’ R.° Co., 57 
Barb, 398, 8 AbbPrNS (N. Y.) 174, 
39 HowPr 62; Walker v. Devlin, 2 
Oh. ‘St. 593. 

[a] Surprise—A party can al- 
ways protect himself from surprise 
by proper objections to the deposi- 
tions. Nicholson v. Desobry, 14 La. 
Ann. 81. 

93. Necessity of exception 
supra § 380. 

94, Kisskadden vy. Grant, 1 Kan, 
$28; Verret v. Bonvillain, 32 ‘La, Ann, 
29; ‘Nicholson v. Desobry, 14 La. Ann. 


Johnson, 
Ky.—Hi 
44, 


see’ 


81: Williams v. Eldridge, 1 Hill 
(N. Y.y 249. 
fal Where the whole deposition is 


not before the court an objection to 


the admission of a part of a deposi- | 


tion that the form of an interroga- 


'v. Gaebe, 128 Ill. A. 209; 


56; 


*  DEPOSITIONS 


the deponent.°® 


examination.®§ 
[§ 386] 
eral. 


The question as 


tory does not give notice of the sub- 
stance of the answer thereto so as 
to permit cross-examination thereon 
cannot be taken on argument in an 
appellate court. Kershaw v. Wright, 
115 Mass. 361. 

95. Beverly v. Brooke, 2 Leigh (29 

Va.) 425. 

96. French v. st age ete, R.''Co., 
42 Mich. 64, 3 NW 25 

97. Glenn v. Gienn 17 Towa 498; 
Williams v. Smith, 29 R. I. 562, 72 
A 1093; Henderson v. Louisiana, ete., 
Lumber Co., 61 Tex. Civ. A. 136, 128 
SW. 671; Linskie v. Kerr, (Tex. Civ. 
A.) 84 SW 765; Silverman v. Greaser, 
27-W. Wa. 550. 

98. Bailey y. Cooper; 
(Tenn.) 400. 

99. U. S.—Texas; etce., Co. 
Coutourie, 135 Fed. ‘465, 6s Ron 177: 
George Adams, etc., Co. v. South 
Omaha Nat. Bank, 123 Fed. 641, 60 
CCA 579; Persons v. Beling, 116 Fed. 
877. [aff 126. Fed. 449,.62 CCA 68 


5 Humphr. 


(app dism 196 U. S. 636 mem, 25 
SCt 795 mem, 49 L. ed. 629 mem)]; 
Walker v. ‘Parker, 30 F. Cas, No. 


17;082,) 5'$Cranch°O. Ce. 539: 

‘Ala.—Tuskaloosa Cotton-Seed Oil 
Co. v. Perry, 85 Ala. 158; 4 S 635; 
Donnell v. Thompson, 13 Ala. 440, 

Ark.—Clark v. Moss, 11 Ark. 736. 

Cal.—Gassen y. Hendrick, 74 Cal. 
444, 16 P 242; Higgins’ v. Wortell, 18 
Cal. 330. 

Colo.—Greenlaw Lumber, ete., Co. 
v. Chambers, 46 Colo. 587, 105 P 1091. 

Conn.—Lee'v. Stiles, 21 Conn. 500. 

Fla.—Butler v. Ederheimer, 55 Fla. 
544, 47 S 23. 

Ill.—Merchants’ Despateh Transp. 
Co. v. Leysor, 89° Ill, 48; McIlwain 
‘Lepman v. 
Woods, 79 Ill. A. 269 
Ind.—Murray v. Phillips, 59 Ind. 

Scott v. Indianapolis Wagon 
Works, 48 Ind. 75; Maggart v. Free- 
man, 27 Ind. 581. 

Iowa.—Hanks_v. Van_ Garder, 59 
Towa 179, 13 NE 103; Whitaker v. 


Sigler, 44 Iowa 419. 

Kan.—Neosho Valley Invest. Co. v. 
Hannum, 68 Kan. 621, P'681: 
Gano v. Wells. 36 Kan. 688, 14 P 
251; Clark v. Ellithorpe, 7 Kan. A. 
387, 51'P 940: 

Ky.—Louisville, ete., Packet Co. v 


Bottorff, 77 SW 920, 25 Kvb 1324; 
Wickliffe v. Ensor, 9 B. Mon. 2538; 
Smith v. Shacklett, 1 Ky. Op. 482. 

La.—Morrison v. White, 16 La. 
Ann. 100. 

Md.—Brewer v. Bowersox, 92 Md. 
567. 48 A 1060. 

Miss.—Wesling v. Noonan, 31 Miss. 


Mo.—Dutro v. Walter, 31 Mo. 516; 
Duvall v. Ellis, 13 Mo. 208; Chapman 


[18C.J5.] 759 


either party has a right to object where the admis- 
sion of the deposition would result in prejudice to 
his rights,°? and, upon proper exception,®* to have 
such question passed on by the appellate court. 
Where both parties to an action obtain a special 
commission to take the deposition and only one of 
them acts under the commission and takes the depo- 
sition, the other may object to the competency of 


A defendant who voluntarily ap- 


pears in a suit has the right to object to the admis- 
sion of a deposition taken under a stipulation made 
with his eodefendant before his appearance.®* 
a party will not be allowed to object to defects and 
irregularities which pertain to parties to the action 
other than himself.°* 
competency of a witness can a party escape addi- 
tional evidence: which he himself elicited on ecross- 


But 


Nor by an objection to the 


E.. Sufficiency and Scope—l. In Gen- 
An objection to the introduction of a depo- 
sition should point out the specific ground on which 
it is based,®® otherwise it will be considered as 
waived and cannot be urged on the hearing? or on 


v. Spicer, 10 Mo. 689; State Bank v. 
Merchants’ Bank, 10 Mo. 123; Torrey- 
son v. St. Louis United R. Co., 144 
Mo. A. 626, 129 SW 409. 

N. H.—Whipple v. Stevens, 22:N. H. 
219; Bellows v. Copp, 20 N. H. 492. 

N. M.—Rosenthal v. Chisum, 1 
N. M. 633. 

N. Y.—Vilmar v. Schall, 61 N. Y. 
564 [aff 35 N. Y. Super. 67]; Penn- 
sylvania Commercial Bank v. New 
York Union Bank, 11 N. Y. 203; Val- 
ton v. National Loan Fund Life 
Assur. Soc., 22 Barb. 9 [rev on other 
grounds 20 N. Y. 32]; Zellweger v. 
Caffe, 12 N. Y. Super. 87; Brooks v. 
Shultz, 3 AbbPrNS 124. 


N. D.—Ueland v. Dealy, 11 N. D. 
529, 89 NW 325. 
Pa.—Peters v. Horbach, 4 Pa. 134; 


Wojciechowski v. Johnkowski, 16 Pa. 
Super. 444; Styers’ Est., 42 Pa. Co. 623. 

S. C.—Riser v. Southern R. Co., 67 
S.C. 419,46 SE 47. 

Tenn.—Hambough v. Carney, (Ch. 
A.) 62 SW 503; Mt. Olivet: Cemetery 
Co. v. Shubert, 2 Head 116; Looper 
v. Bell, 1 Head 373; Oliver v. State 
Bank, 2 Swan 59; Whitley v. Davis, 
1 Swan 333; Hodges v. Nance, 1 Swan 
is Monteeth v. Caldwell, 7 Humphr. 
1 


Tex.—Ward v. Cameron, 97 Tex. 
466, 80 SW 69; Neyland v. Bendy, 69 
Tex. 711, 7 SW 497; Ford v. Clements, 
13 Tex. 592; Freeman v. Cleary, (Civ. 
A.) 136 SW 5621. 

Va.—Harriman v. Brown, 8 Leigh 
(35 Va.) 697; Buster v. Wallace, 4 
Hen. & M. (14 Va.) 82. 

Wash.—State Bank v. Morrison, 85 
Wash. 182, 147 P 875. 

pe th —Southwick v. Berry, 1 Pinn. 
5 

{a] Immaterial and irrelevant.— 
An objection to a question as im- 
material and irrelevant, without 
pointing out any specific ground on 
which the objection is based, is in- 
sufficient. Texas,./ etc. Rit Coliivwe 
Coutourie, 135 Fed. 465, 66 CCA 177. 

[b] Rebuttal evidence. — Where 
evidence taken by deposition is ad- 
missible under all the issues, or 
would tend to rebut any evidence 
which might be introduced there- 
under, an objection at the trial to 
its introduction because admissible 
only in rebuttal is unsustainable: 
Indianapolis, ete., R. Co. v. Anthony, 
43 Ind. 183; Week v. Rawie, (Ind. A.) 
96 NE 206. 

[ce] An objection to the answer 
that it is not responsive does not 
challenge the general admissibility 
of the answer, which is, in fact, 
responsive. Taylor v. Thomas, 77 
N. H. 410, 92 A 740. 

1. U. Si—Persons v. Beling, 116 
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appeal> 


not worthy of consideration.* 


versed. 


Fed. 877 [aff 126 Fed. 449. 62 CCA] 
63 (app dism i186 U. S& 
25 SCt 795 mem, 49 L. ed. 629 mem)].| 

Ala—Tuskaloosa Cotton-Seed Oil} 


Co. v. Perry, $5 Ala. 158, 4S 635; . 
Dryer v. Lewis, 57 Ala. 551. ’ 
Cal—Peo. v. Mullaly. 16 Cal. A. 44.) 


116 P $8 (holding that objection on 


specific grounds waives other 
grounds). 1 ; 
Mo.—Dickerson v. Chrisman, 28} 
Mo. 134. 
N. ¥.—Brooks v. Schultz, 3 AbbPr | 
NS 124. 


2 U. S—Camden v. Doremus, 3} 
How. 515, 11 L. ed. 705. 

Ala. — Walker v. Smith, 2$ Ala. 569. 

Colo—Greenlaw Lumber, etc. Co. | 
vy. Chambers, 46 Colo. 587, 105 P 1091. | 

Tii—King v. Chicago, etc., R. Co., | 
$s Til 376. 

Ind.—Scott v. Indianapolis 
Works, 48 Ind. 75. : 

Md—Bullitt v. Musgrave, 3 GilL 
31 


Wagon 


Miss —Wesling v. Noonan, 31 Miss. 
593. 

Mes—Dickerson vy. Chrisman, 28 
Mo. 134; Duvall v. Ellis. 13 Mo. 203, |} 
State Bank vy. Merchants’ Bank, 10 
—* 123. 


. C—Smith v. McGregor, 36 N. C.} 
101 “1 SE 695. 

Tenn—Eest Tennessee, ete., R. Co. 
v. Aiken, $§ Tenn. 245, 14 SW 1082; 
Oliver v. State Bank, 2 Swan 59;} 
Whitley v. Davis» 1 Swan 333; 
Hodges v. Nance, 1 Swan 57. 

[a] Construction of objection.— 
A general motion to suppress a depo- 
sition which does not specify any}! 
particular grounds of objection, if | 
it ean be considered at all in the} 
appeliste court, -will receive the | 
strongest construction that it rea- 
sonably admits of against the ob-| 
jectine _Darty- Walker v. Smith, 23 | 
Ala. 569. | 

tb} of witmess—An_ 
objection to the deposition of a wit-/| 
ness and to separate questions there-| 
in, on the ground that the same are 
incompetent under a statute prohib- 
iting testimony as to transactions 
With 2 decedent, and that the witness 
is an adverse party to defendant, 
claiming as an heir, is sufficient to 
raise the question of the competency 
of the witness and of the evidenee. 
Chapman v. Greene, 27 S. D. 178, 
130 NW 30. 

fc] Part of deposition in evidence. 
—A motion below to suppress parts 
of certain depositions will not be 
considered on appeal, when the rec- 
ord shows that a part only of the 
depositions objected to was read in 
evidence and fails to designate what 
portions were so read and what were 
not. 


amswers by numbers.—An exception 
to the admission of certain evidence 
im a deposition by reference to the 
questions and answers in the depo- 
sition by their numbers is sufficient 
without setting out the evidence in 
the exceptions. Pence v. Waugh, 135 
Ind. 143, 34 NE 860. 

Cotton-Seed 


3. 2 Bette 
Oi Co. v. Perry, Ala. 158. 4S 


635: Jordan v. Jordan, 17 Ala. 466; 
Donnell v. Jones, 13 Ala. 490, 48 
AmD 59. 


Ind —Fitzpatrick v. Papa, 89 Ind. 


Oh—Murdock vy. MeNeely, 1 On. | 


Mere vague and indefinite objections,> of 
general objections going to the entire deposition 
without specification or detail, will be rejected as 
“Where, however, ob- 
jection is ‘taken generally to the admission of depo- 
sitions without specifying the objection, if the ree- 
ord does not show a state of facts authorizing the 
taking of depositions the judgment will be re- 
And, in view of the discretion of the court 
in the matter of rejecting improper. evidence, it 


636 mem, / } 


DEPOSITIONS .- 


Cir. % 16, 1 Oh. Cir. Dee. 9. 

N: —Valton v. National Loan 
Fund ine Assur. Soc. 22 Barb. 9 
{rev on other grounds 20 N. Y. 32]. 

Wis.—Hartstein y. Hartstein, 74 
Wis. 1, 41 NW 721. 

{a] Titustration—aAn exception to 
the depositions of plaintiff made gen- 
erally to all such parts as relate to 
@ transaction or communication had 
personally by plaintiff with the son 
when living, if sufficiently definite 
for any purpose, would not cover the 
| evidence relative to the instructions 
given by plaintiff to the scrivener, 
| as such instructions would not neces- 
|} sarily be included in it. MHartstein 
¥. inom 7+ ae 41 NW 721. 

ection to ease of priv- 
ilege of miteene. Waeue a party of- 
fers a deposition accompanied by a 
release of the witmess, admitting that 


| Without a release he is incompetent 


by reason of interest, and the other 
party objects to the deposition on the 
ground that it does not appear that 


| the release was known to the witness, 


the objection is sufficiently definite 
and specific, it not being necessary 
to point out why the witness was in- 


| terested, that fact having been ad- 


mitted. Fitzpatrick v. Baker, 31 Ala. 


| 563. 


4 U. S—Camden v. Doremus, 3 
How. 515, 11 L. ed. 705. 
Ala—Tuskaloosa Cotton-Seed Oil 


Co. v. Perry, $5 Ala. 158, 4 S 635; 
| Howard v. Coleman, 36 Ala. 721; 
Saltmarsh v. Bower, 84 Ala. 613; 


Gray v. Brown, 22 Ala. 262; Milton 
v.. Rewland, 11 Ala. 732; Wallis v. 
Rhea, 10 Ala. 451. 

Ark.—Jarvis v. Andrews, 80 Ark. 
277, 36 SW 1064; Blunt v.. Williams, 
| 27 Ark. 374; Blackburn v. Morton, iS 
Ark. 384; Clark v Moss, 11 Ark. 726. 

Cal—Lucy v. Davis, 163 Cal. 611, 
126 P 480; Gassen v. Hendrick, 74 
Cal. 444,16 P 242: Schwartz v. Royal 
Neighbors of America, 12 Cal. A. 595. 
108 P 51; King v. Green, 7 Cal. A. 
473,94 P 777. 

Conn.—Lee v. Stiles, 21 Conn. 500. 

Fia.—Butler v. Ederheimer, 55 Fla. 
544, 47 S 23. 


Ga——tTillman v. Bomar, 134 Ga. 
660. 68 SE 504. 
Til—Thomas v. Dunaway, 30 Ml. 


373. 
fi Ind.—Manning v. Gasharie, 27 Ind. 
Kan.—State v. Simmons, 74 Kan. 
799..88 P 57. 
Ky Louisville. ete. Packet Co. v. 


Bottorff, 77 SW 920, 25 KyL 1324; 
Wickliffe v. r, 9 B. Mon. 253; 
Graham vy. Hackwith, 1 A. K. Marsh. 


423. 
La.—Follain v. Dupre, 11 Rob. 454. 
9- ass. Waters v. Gilbert, 2 Cush. 


« ifiss—Wesling v. Noonan, 31 Miss. 

Mo.—Dickey v. Malechi, 6 Mo. 177, 
34 AmD 130: Richardson v. Metropol- 
itan St. R. Co., 166 Mo. A. 162, 147 
SW 1126. 


oo H—Bellows v. Copp, 20 N. H. 
N. J—Moran v. Green. 21 N. J. L. 


562; Ludiam v. Broderick, 15 x Fa,ab; 


oni hs -epencadenae v. Chisum, 1 
N. eat hee v. Schall, 61 N. Y. 


564 [aff 35 N. Y. Super. 67]; Zall- 
weger v. Caffe, 12 N. Y. Sune 
be Ws Schultz. 3 “‘ADDPrNS 124. 
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has been held that, where a deposition is objection- 
able on any ground, the trial court will not be held 
in error for sustaining an objection thereto as in- 
competent, irrelevant, and immaterial, even assuming 
that the objection was not sufficiently specifie.® 

[§ 387] 2. Questions Raised by General Objec- 
tion. A general objection to a deposition reaches 
the relevancy, competency, or legal effect of the tes- 
timony,’ but will not be considered as extending to 
any matter of form or question of regularity or au- 


N. C—Smith vy. MeGregor, 96 N.C. 
101 “LSE 695. 

N. D.—Ueland v. Dealy, 11 N. D. 
529, S9_ NW ..325. 

Pa —wW ojciechowski vy. Johnkowski, 
16 Pa. Super. 444. 

s. Se eee v. Cramer, 30 
S.C. 153, 8 SE 689 

Tenn.— Mt. Olivet Cemetery Co. v. 
Shubert, 2 Head 116. 

.—Pecos, etce., R. Co. v. Brooks, 
(Civ. A.) 145 SW 649; Wells, ete. 
= ress v. Waites, (Civ. A.) 60 SW 

Vt—Hurlburt v. Hurlburt, 63 Vt. 
667, 22 A $50. 

[a]. Mustrations.—(1) An objec- 
tion that practically all the evidence 
appeared on cross-examination to be 
“based on hearsay” was properly 
overruled for its indefiniteness. Lucy 
Vv... Davis,. 163... Cal, _611,. 126. P 
490. (2) An entry on the back of a 
set of interrogatories as follows: 
“The defendant [maming him] objects 
to the opening of these interroga- 
tories in case of [stating case], if 
they were intended to be used in 
said case, because the law has not 
been complied with, to allow them 
to be opened in said case,” is not a 
sufficient entry of any specific ob- 
jection to the execution of the in- 
terrogatories, such as that the en- 
velope did not indicate that it con- 
tained interrogatories, that it was 
addressed to the clerk of the court 
where the case was_ pending, but 
that a ney county had been created 
during thé pendency of the case to 
which it was transferred, and the in- 
terrogatories were not properly sent, 
and that it did not appear that they 
had properly reached the court where 
the trial took place. Tilman v. Bo- 
mar, 134 Ga. 360, 68 SE 504. (8) Ob- 
jections to answers to interrogatories 
propounded to a witness “because 
proper showing has not been made 
upon which to predicate said an- 
swers, and that said answers are 
immaterial,” are too general. But- 
ler v. Ederheimer, 55 Fla. 544, 47 
S 23. (4) A general abjection to 
the admission in evidence of a dep- 
osition on the ground that material 
questions in the cross-interrogato- 
ries have not been answered and 
that the witness has stated conclu- 
sions of law and fact instead of stat- 
ing facts, and which does not refer 
to any specific question as unan- 
swered or state what answers are 
objectionable for the reasons. so 
stated, is too broad and general to 
raise the aust 02 on appeal. Vil- 
wears v. Schall, 61 N. Y, 564 [aff 35 

Y. Super. 67]. 

Noni Exception for incompetenoy. 
—Exceptions to depositions as a 
whole, on the ground that the wit- 
nesses were incompetent to testify 
to transactions and conversations 
with a deceased person and with per- 
sons of unsound mind, are sufficient 
to raise the question of competency 
of such testimony, although the dep- 
ositions contained other testimony 
not subject to that exception. Grigs- 
by v. Smith, 174 . $19, 192 SW 856. 

5. Crary v. Barlow, 5 Ark. 210. 

6 Christensen. v. Peterson, 163 
Iowa 708, 144 NW 315. 

7. Ark.—Blackburn v. Morton, 18 
Ark. 384. 

Ky.— Grigsby v. Smith, 174 Ky. 819, 


ed eet: SW_ 856. 


Me.—Parsons v. Huff, 38 Me. 137. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


j 
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thority in respect to the taking of such deposition,® 
nor to matters affecting merely the weight of the 
testimony,’ nor to the character of the testimony as 
being the mere opinion of the witness,!° nor to the 


deponent’s competency.?? 
Part of deposition admissible. 


N. Y.—Fuchs v. Morris, 81 Hun 
536, 3 NYS 1017. 
Tenn.—Taylor v. Mayhew, 11 


Heisk. 596; Barton v. Trent, 3 Head 
167. 
8. Ark.—Blackburn v. Morton, 18 


Ark. 384. 
Ill.—Merchants’ Despatch Transp. 
Co. v. Leysor, 89 Ill. 438. 


Me.—Parsons v. Huff, 38 Me. 137. 


Nev.—State v. Jones, 7 Nev. 408. 

N. H.—Whipple v. Stevens, 22 
N. H. 219. 

Tenn.—Garvin v. Luttrell, 10 
Humphr. 16. 


9. Frederick v. Ballard, 16 Nebr. 
559, 20 NW 870; Williams v. Smith, 
29 R..1..125,.72 A 1093. 

[a] Tlustrations.—(1) An objec- 
tion for irrelevancy, incompetency, 
and immateriality does not raise the 
question as to the sufficiency of the 
witness’ source of knowledge. Fred- 
erick v. Ballard, 16 Nebr. 559, 20 NW 
870. (2) An objection that a depo- 
sition is so indefinite and contradic- 
tory as to be invalid, and has no 
bearing on the subject matter in con- 
troversy, and is so mixed up with ir- 
relevant interrogatories and answers 
as to be wholly void, did not go to 
the admissibility of the deposition. 
bb geo v. Smith, 29 R. I. 125, 72 A 
093. 

10. Merchants’ Despatch Transp. 
Co. v. Leysor, 89 Ill. 43. 

11. Preslar v. Stallworth, 37 Ala. 
402; Gray v. Brown, 22 Ala. 262; Wil- 
kins v. Metcalf, 71 Vt. 103, 41 A 


1035 

12. U. S.—Ritterbusch v. Atchi- 
son, etc., R. Co., 198 Fed. 46, 117 
CCA 154; West Pub. Co. v. Edward 


Thompson Co., 152 Fed. 1019; Kansas 
City First Nat, Bank v. Rush, 85 
Fed. 539, 29 CCA 333. 

Ala.—Taylor v. Strickland, 37 Ala. 
642; Saltmarsh vy. Bower, 34 Ala. 613; 
Walker v. Walker, 34 Ala, 469; Ward 
v. Reynolds, 32 Ala. 384; Walker v. 
Forbes, 31 Ala. 9; Chamberlain v. 
Masterson, 29 Ala. 299; Hudson v. 
Crow, 26 Ala. 515; Love v. Dargan, 
21 Ala. 583; Melton v. Troutman, 15 
Ala. 535; Hatchett v. Gibson, 13 Ala. 
587; Borland vy. Walker, 7 Ala. 269; 
Litchfield v. Falcomer, 2 Ala. 280. 

Ark.—Jarvis v. Andrews, 80 Ark. 
277, 96 SW 1064; Hempstead v. John- 
ston, 18 Ark. 123, 65 AmD 458; Hemp- 
hill v. Miller, 16 Ark. 271; Sexton v. 
Brock, 15 Ark. 345; Clark v. Moss, 11 
Ark. 736. 

Cal.—Lucy v. Davis, 163 Cal. 611, 
126 P 490; Gassen v. Hendrick, 74 
Cal. 444, 16 P 242; Higgins v. Wor- 
tell, 18 Cal. 330. 

Conn.—Atwater v. Morning News 
Co., 67 Conn. 504, 34 A 865; Merriam 
v. Hartford, ete., R. Co., 20 Conn. 354, 
52 AmD 344, 

Fla.—Hammond v. Vetsburg Co., 56 
Fla. 369, 48 S 419. 

Lilet v. Shafer; 39 Ill. A. 


Ind.—Lee v. Hills, 66 Ind. 474. 

Towa.—Frey v. Stangl, 148 Iowa 
522, 125 NW 868, LRA1916D 462; 
Adae v. Zangs, 41 Iowa 536. 

Kan.—State v. Simmons, 74 Kan. 
799, 88 P 57. 

Ky.—Bronston v. Bronston, 141 Ky. 
639, 133 SW 584; Louisville, etc., R. 
Co. vy. Graves, 78 Ky. 74; Louisville, 
ete., Packet Co. v. Bottorff, 77 SW 
920, 25 KyL 1324; Walker v. Good- 
loe, 6 KyL 588; Priest v. Taylor, 6 
KyL 216; Hedger v. Reed, 5 KyL 513; 
McMahan y. Gibbons, 4 KyL 266. 


A general excep- 
tion to an entire deposition should be overruled if 
any part of it is admissible.? Where a deposition, 
only a part of which is admissible, is offered, the ob- 
jector should if possible confine his objection to the 
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inadmissible part; but if the matters are so blended 
as to be inseparable he may accomplish his object 
by asking an instruction as to the applicability of 


[§ 388] F. Renewal of Objections at Trial, Al- 


though a party 


PPS crm od v. Raguet, 14 Minn. 


Mo.—Tremain v. Dyott, 161 Mo. A. 
217, 142 SW 760; First State Bank v. 
Noel, 94 Mo. A. 498, 68 SW 235. 

N. Y.—Pennsylvania Commercial 
Bank v. New York Union Bank, 11 
N.. Y.. 203, 

N. D.—Hilleboe v. Warner, 17 N. D. 
594, 118 NW 1047. 

Pa,—Peters v. Horbach, 4 Pa. 134; 
Hamaker v. Whitecar, 1 Walk. 120; 
Tussey v. Behmer, 9 LancBar 45. 

S. D.—Winter v. Johnson, 27 8S. D. 
12, 181 NW 1020. : 
Tenn.—Johnson v. Patterson, 13 

97 Tex. 


Lea 626. 
Tex.—Ward v. Cameron, 
466, 80 SW 69; Neyland v. Bendy, 69 
Tex, 711, 7 SW 497; Ford v. Clements, 
13,, Tex., 692;:; Pecos, /ete,, .R.., Co. . Vv. 
Brooks, (Civ. A.) 145 SW 649; Free- 
an v.; Cleary, (Civ. A.) 136 SW 

Vt.—Hurlburt_v. Hurlburt, 63 Vt. 
667, 22 A 850; Webb v. Richardson, 
42 Vt. 465; Northfield v. Plymouth, 
20 Vt. 582. 

Va.—Charlton v. Unis, 4 Gratt. (45 
Va.) 58; Harriman v. Brown, 8 Leigh 
(35 Va.) 697; Buster v. Wallace, 4 
Hen. & M. (14 Va.) 82. 

Wis.—Sioux Land Co. v, Ewing, 
165 Wis. 40, 160 NW 1059. 

[a] Rule applied.—Where a depo- 
sition covers five closely typewritten 
pages. and embraces many subjects, 
and some matters contained therein 
are clearly admissible, an objection 
that the testimony is based on hear- 
say and on the witness’ understand- 
ing. and that where it bears on the 
sale of land it is parol, was properly 
overruled, where the particular parts 
challenged were not. pointed out. 
Ward v. Cameron, 97 Tex. 466, 80 
SW 69. 

{b] Answers to particular ques- 
tions.—-An objection to the introduc- 
tion of a deposition on the ground 
that the witness had refused to an- 
swer cross-interrogatories concerning 
material matters and that the depo- 
sition is not full or complete is too 
general and was properly overruled 
where it appears that only one of the 
cross-interrogatories was not fully 
answered. Gassen v. Hendrick, 74 
Cal. 444, 16 P 242. 

[c] Irrelevant matter.—(1) Where 
a deposition containing irrelevant 
matter is offered in evidence, objec- 
tion should be made to the irrelevant 
portions specifically and not to the 
whole deposition. Hamaker v, White- 
car, 1 Walk. (Pa.) 120. (2) Although 
a depcesition offered in evidence may 
contain some irrelevant and improper 
matter, and a general objection is 
made to its admission by the party 
against whom it is offered, it is still 
not error for the court to allow the 
whole deposition to be read to the 
jury, and particularly instruct them 
in the charge to regard only those 
parts of the deposition which tend 
to prove a particular point which 
it is material for the party to prove. 
Northfield v. Plymouth, 20 Vt. 582. 

[d] Teadi interrogatories.—An 
objection to the interrogatories in a 
deposition as a whole upon the 
ground that they are leading is prop- 
erly overruled where some of the 
interrogatories were not_ leading. 
ipplend v. Bendy, 69 Tex. 711, 7 SW 


[el] Partly hearsay—(1) A gen- 
eral objection to the questions and 


has objected to the deposition at 


the time of taking or prior to the time when it is 
offered in evidence, yet in order to render his ob- 
jection available it must be renewed at the trial, 
otherwise it will be deemed to have been waived 14 


answers in a deposition on the ground 
that the answers of the witness are 
hearsay is properly overruled when 
only part of the answers were based 
on hearsay. Jarvis v. Andrews, 80 
Ark. 277, 96 SW 1064; Tussey v. 
Behmar, 9 LancBar (Pa.) 45; Free- 
man v. Cleary, (Tex. Civ. A.) 136 SW 
521. (2) An objection to the entire 
deposition as being hearsay was not 
insufficient as not being limited to 
the part thereof which was hearsay 
where there was nothing else in the 
deposition which was material to the 
case, Wells v. Waites, (Tex. Civ.. 
A.) 60 SW 582. 

{f] An objection “to each sentence 
of each deposition” is nothing more 
than a general objection to each dep- 
osition, and where each deposition so 
objected to contained some legal evi- 
dence the objections were held to be 
properly overruled. Taylor v. Strick- 
land, 87 Ala. 642. 

[g] Where a part of the answer 
to an interrogatory is proper a mo- 
tion to strike out the entire answer 
should be denied. Frey v. Stangl, 
148 Iowa 522, 125 NW 868, LRA 
1916D 462. 

{h] Stipulation reserving right to 
object.— Where a deposition has been 
taken under an agreement that it 
should be used in the case at trial 
and certain other cases, “reserving 
the right to object to anything that 
was irrelevant,” and the deposition 
contains testimony that is material 
and relevant, an objection cannot be 
made to the admission’ of the en- 
tire deposition. Wojciechowski v. 
Johnkowski, 16 Pa. Super. 444, 

13. Pettigrew v. Barnum, 11 Md. 
434, 69 AmD 212. . 

14. U,.S,—Northern Pac. R. Co. v. 
Drlin, 158 U. S. 271, 15 SCt 840, 39 
L. ed, 977; Ray v. Smith, 17 Wall. 
411, 21 L. ed. 666. 

Conn.—Hoxie v. Home Ins. Co., 32 
Conn, 21, 85 AmD 240. 

Ind.—Terre Haute. ete., R. Co. v. 
Sheeks, 155 Ind. 74, 56 NE 434; Gray- 
don v, Gaddis. 20 Ind. 515. 

Mass.—Valentine v. Middlesex R. 
Co., 137 Mass. 28, 

Mo.—Williamson v. Brown, 195 Mo. 
3138, 93 SW 791. 

Nebr.—Dawson v. Dawson, 26 Nebr. 
716, 42 NW 744. 

N. H.—Adams v. Adams, 64 N. H. 
ee 9 A 100; Lisbon v. Bath, 238 


“hg is (ac 1 
N. J.—Black v. Lamb, 


12° Nis: 

Eq. 108, 
supe Y.—Martin v. Silliman, 53 N. Y. 
WwW. Va.—Armstrong v. Maryland 
Coal Co., 67 W. Va. 589, 69 SE 


95. 
Wis.—Kasson v. Noltner, 43 Wis. 


646. 

fa] Omission of objections in 
reading.—If one against whom a 
deposition is read on a trial would 
object to the omission in the reading 
of objections noted to certain of the 
interrogatories he must do so at the 
time of the omission. After the read- 
ing he cannot demand the exclusion 
of the deposition. Valentine y, Mid- 
dlesex R. Co., 137 Mass. 28. 

[b] Objection on argument.— 
Where an objection was made to a 
deposition admitted by the court, 
but the party agreed that the depo- 
sition might rest until the argument, 
to be then pursued if he should think 
fit, and on the argument no allusion 
was made to it, the objection was 
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and will not be considered on appeal.*® It has been 
held that this rule does not apply where the depo- 
sition is taken before the judge who subsequently 
tries the case and who rules on the objections and 
It has also been 
held that the general rule does not apply to an ob- 
jection to the competency of the witness appearing 


allows exceptions at the time.1¢ 


from the facts of the ease.17 
[§ 389] 


waived. Hoxie yy we Ins. Co.,'32 
Conn. 21, 85 Am : 

15. U. §.—Ray v. Smith, 17 Wall. 
411, 21 L. ed. 666; Brown v. Tarking- 
ton, 3 Wall. 377, 18 L. ed. 255. 

Cal.—Parrott v. Byers, 40 Cal. 614. 

Tll.— Winona First Nat. Bank v. 
Pierce, 99 Ill. 272; King v. Chicago, 
etc., R. Co., 98 Ill. 376. 

Iowa.—Neimeyer v. Cass County 
Bank, 42 Iowa 124. 

Ky.—Armstrong v. Mudd, 10 B. 
Mon. 144, 50 AmD 545; Scott’ v. 
Cook, 4 T. B. Mon. 280. 

Mich.—Parsons v. Dickinson, 23 
Mich. 56. 

Mo.—Webster v. Canmann, 40 Mo. 

6 


Nebr.—Starring v. Mason, 4 Nebr. 


ye 
N. J.—Black v. Lamb, 12 N. J. Ea. 


108. 
N. Y.—Martin v. Silliman, 53 N. Y. 


15. f 
Tenn.—Whitley v. Davis, 1 Swan 
oe 


Va.—Summers v. Darne, 31 Gratt. 
(72 Va.) 791; Fant v. Miller, 17 Gratt. 
(58 Va.) 187. 

W. Va.—Whitehouse v. Jones, 60 
W. Va. 680, 55 SE 730, 12 LRANS 49. 

Wyo.—Hellman v. Wright, 1 Wyo. 
190. 

{a] Reason for rule.—“If the ob- 
jection is renewed and the deposition 
or any part of it is ruled out, he will 
then have an opportunity to supply 
such defect in his case as may be 
thereby caused; and certainly no 
other conclusion could be just to the 
justice, for under the opposite rule 
his judgment might be reversed on 
a point upon which he neither made 
any ruling nor was asked to make 
any.” Parsons v. Dickinson, 23 Mich, 
6 


16. Chicago, etce., R. Co. v. Alex- 
ander, 47 Wash. 131, 91 P 626. 

17. Scott v. Cook, 4 T. B. Mon, 
(Ky.) 280; Whitley v. Davis, 1 Swan 
(Tenn.) 833; Fant vy. Miller, 17 Gratt. 
(68 Va.) 187; Beverly v. Brooke, 2 
Leigh (29 Va.) 425; Middletown v. 
White, 5 W. Va. 572. 

[a] Chancery practice——When the 
deposition of a party in a suit in 
chancery is taken under a_ special 
commission, subject to all just ex- 
ceptions, whether or not the deposi- 
tion is excepted against on the 
ground of incompetency, it behooves 
the court to.examine and decide the 
question of competency; and al- 
though the deposition is read at the 
hearing in the court of chancery 
without exception, yet if on an ap- 
peal from the decree the appellate 
court finds the deposition incompe- 
tent evidence by reason of this de- 
ponent’s interest in the event, it will 
pay no regard to the deposition. 
Peat ey. vy. Brooke, 2 Leigh (29 Va.) 


18... Zych_ v. American Car, ete., 
Co., 127 Fed. 723. And see the vari- 
ous sections of this article specifi- 
cally devoted to the particular for- 
malities and reguirements of a valid 
deposition. ab 
Ry SAYRE of notice see supra §§ 92, 

Waiver of right to cross-examine 
see supra § 221. 

19. See supra § 62. 

20. Tussey v. Behmer, 9 LancBar 


G. Waiver of Objections. 
objections which the law allows a party to make 
to a deposition may be waived.t® This waiver may 
result from the fact that the party seeking to inter- 
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(Pa.) 45. i 

21. Francis ‘v. Sturgill, 168 Ky. 
650, 174 SW 758. F 

22. Potter v. Leeds, 1 Pick. 


(Mass.) 309; Sharpless vy. Warren, 
(Tenn. Ch. A.) 58 SW 407. 

23. Time to object see supra §§ 
381-383. 

Mode and sufficiency of objection 
see supra §§ 386, 387. 

24. Zych v. American Car, 
Co.,.127 Bed: 723, 

25. Bird v. Halsey, 87 Fed. 671. 

26. U. \S.—Northern” ‘Pac: R, Co. 
v. Urlin, 158 U.S. 271, 16: SCt’ $40; 
39 L. ed. 977; Shutte v. ‘Thompson, 
15 Wall. 151, '°21 IL. ed, 123; Rich ‘v. 
Lambert, 12 How. 347, 13 L. ed. 1017; 
Alexandria Mechanics’ Bank y. Seton, 
1 ‘Pet, 299, 7 L. ‘ed. 1523) Jackson 'v. 
Wolverine Copper Min. Co., 186 Fed: 
643; Brown vy. Ellis, 103 Fed. 834; 
Bird v. Halsey, 87 Fed. 671; Uhle v. 
Burnham, 44 Fed. 729; In re Thomas, 
35 Fed. 822; Gartside’ Coal Co. v. 
Maxwell, 20 Fed. 187; Patten v. Dar- 
ling, 18 F. Cas. No. 10,812, 1 Cliff. 
254; Van Hook vy. Pendleton, 28 F. 
Cas. No. 16,852, 2 Blatchf. 85. 

Ala.—Smith v. Morris, 181 Ala. 279, 
61 S 276; Hall v. Alabama Terminal, 
etc., Co., 178 Ala. 398,56 S 235; Birm- 
ingham Union R. Co. v. Alexander, 
93 Ala. 188, 9 S 525; Louisville, etc., 
R: -Co;''v. Hall} 9P ATS I128) Si ery 
24 AmSR 863; Walker y.:Walker, 34 
Ala. 469; Brice v. Lide, 30 Ala. 647; 
68 AmD 148; Wilkinson v. Moseley; 
30 Ala. 562; Townsend v. Jeffries, 24 
Ala. 329; Jordan v. Jordan, 17 Ala. 
466; Lyde v. Taylor, 17 Ala. 270; 
Olds v. Powell, 10 Ala. 393. 

Del.—Anderson y. Thoroughgood, 5 
Del. 199. r 

Fla.—Cannon v. Green, 56 Fla. 211, 
47 S 935. 

Ill.i—Warren v. Warren, 105° Til. 
568; Thompson v. Ancient Order of 
Gleaners, 200 Ill. A. 200;°C. H. Al- 
bers, Comm. Co. v. ‘Sessel,. 87 Til: 
A.-378 [aff 193 Tll. 153, 61° NW 1075); 
Rockford Wholesale Grocery Co. v. 
Stevenson, 65 Ill. A. 609. 

Iowa.—Sheibley v. Ashton, 130 
Iowa. 195, 106 NW 618. 

Kan.—Southern Kansas R. Co. v. 
Robbins, 43 Kan. 145, 23 P 118. 

Ky.—Frazier' v. Malcolm, 62 SW 
13, 22 KyL 1876;.' Dean v.' Phillips, 
61 SW 10, 22 KyL 1621; Flowers v. 
Miller, 16 SW 705, 13 KvL 250; Weil 
y. Silverstone, 6 Bush 698. 

Md.—Goodman, v. Saperstein, 115 
Md. 678, 81 A 695; Scott v. Scott, 17 
Md. 78; Cherry v. Baker, 17 Md. 75; 
Williams v. Banks, 5 Md. 198; Boteler 
v. Beall, 7 Gill & J. 389. 

Mass.—Anonymous, 2 Pick. 165; 
Potter .v. Leeds, 1 Pick. 309. | 

Mich.—Hasey v. White Pigeon Beet 
Sugar Co., 1 Dougl. 193. Compare 
Angell v. Rosenbury, 12 Mich. 241. 

Minn,—Paterson v. Chicago, ete., 
R, Co., 95 Minn. 57, 103 NW 621. 

N. H.—Free v, Buckingham, 59 
N..H. 219. 

N. M.—Palatine Ins. Co. v. Santa 
Fe Mercantile Co, 138 N. M: 241, 82 
P 363, : 

N. Y.—Decauville Auto. 


etc., 


OO isy, 


Metropolitan Bank, 124 App. Div. 478, 


108 NYS 1129; Morse v. Cloyes, 11 
Barb. 100; Barrow v. Rhinelander, 1 
Johns. Ch. 550 [mod on other grounds 
17. Johns, 538]. 
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pose the objection has consented to the issue of the 
commission !® or has joined therein;?° that the ir- 
regularity was committed at the party’s own in- 
stance;** or that he, has been guilty of. the same ir- 
regularity,’ or has failed ‘to object. at. the proper 
time and in the proper manner,’ or hag. done some 
act recognizing the validity of the proceedings,?+ 
such as uniting in the execution of the commis- 
sion,?> or appearing and participating in the exami- 
nation without objection.?° A fortiori, a party may 
waive objections by stipulation or agreement.27 An 
objection to the introduction of ‘a deposition is 


N. C.—Womack v. Gross, 135 N. C. 
378, 47 SE 464; Willeford ‘v. Bailey, 
132 N, C. 402, 43 SE 928; Erwin v, 
Bailey, 123 N. C. 628, 31 SE 844. Com- 
pare McArter v. Rhea, 122 N. C. 614, 
30 SE 128. 

Oh.—Woods v. Dille, 11 Oh. 455. 

Okl.—Trower v. Roberts, 30 Okl. 
215, 120 P 617... 

Pa.—Overton’v. Tracey, 14 Serg. 
& R. 311; Strickler v. Todd, 10 Serg. 
& R. 63, 13 AmD 649. 

S. C.—Sonneborn v. Southern R. 
Co!, 65'S. ©. 502; 44° SH/77, 

Ss. D.—Allison v. Chicago, ete. R. 
Co., 37 S. D. 334, 158 NW. 452. 

Utah.—Groot v. Oregon Short Line 
R. Co., 34 Utah 152, 96 P1019. 

Va.—Fisher v, Dickenson, 84 Va. 
318, 4 SE 737; Smith v. Proffitt, 82 
Va. 832,.1 SE 67; Neilson v. Bow- 
man, 29 ‘Gratt. (70 Va.) 732. 

W. Va.—McKinney v. McKinney, 77 
W. Va. 58, 87 SE 928; Cassiday Fork 
Boom, ete., Co. v. Terry, 69 W. Va. 
572,' 73 SE 278; Stalnaker v. Janes, 
68 W. Va. 176, 69 SE 651; Dickinson 
v. Clarke, 5 W. Va. 280. 

Wis.—Dudley v. Beck, 3 Wis. 274. 

[a] Reservation of right to ob- 
ject.—A stipulation in taking depo- 
sitions that objections to any part 
of the direct or cross-examinations 
may be made when the depositions 
are offered will not preclude the par- 
ty from showing a waiver ‘by defend- 
ant of formalities: in taking the dep- 
ositions. St. Louis, ete., R. Co. v. 
Webster, 99 Ark. 265, 1387 SW 1103, 
1199, AnnCas1913B 141. 

{b] Irregularities occurring after 
taking are not waived by appearance 
and cross-examination. In re Thomas, 
35, Fed. 822. 

Necessity of a commission see su- 
pra § 61. : 

Waiver of notice see supra § 148. 

Waiver of objections to evidence 
see supra § 208. 

27. Ark.—St. Louis, etc., R. Co. v. 
Webster, 99 Ark, 265, 137 SW 11038, 
1199, AnnCas1913B 141; Black v. 
Bowman, 9 Ark. 501. 

Colo.—Glass v. Scott, 14 Colo. A. 
377, 60 P 186. 

1ll.—Tinkham v. Hallam, 106 Ill. 
A. 144; Rockford Wholesale Grocery 
Co. v. Stevenson, 65 Tll. A. 609. 
MAbs rugs v. Crabtree, 120 NW 

Ky.—Allen v. Upton, 2 Ky. Op. 

aia 

Mo.—Imboden vy. St.' Louis Union 
gene Co, 111 Mo. : A. 220, 86 SW 
263. 

N. Y.—Morse v. Cloyes, 11 Barb. 
100. 

Or.—Ex p Kindt, 32 Or. 474, 52 P 

7 


Utah.—Groot v. Oregon Short Line 
R. Co., 34 Utah 152,96 P:1019. 

{a] Nlustration.—After exceptions 
to depositions have been sustained, 
and the depositions withdrawn, and 
then, by agreement of the parties, 
plaintiff is permitted to read the dep- 
ositions upon the trial of the cause, 
the objections are thereby waived 
and are not available for reversal in 
the court of appeals. Allen v. Up- 
ton. 2 Ky. Op. 571. 

[b] | Necessity of writing.—A stip- 
ulation to waive irregularities in pro- 
curing or executing a commission 
must be in writing. Mason, etc., Or- 

oe a i PRs aS PPT Eade SE 
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waived by allowing it to be read to the jury with- ,; on the whole ease.*! So where a deposition is re- 


out objection.28 Where a party introduces in his 
own behalf a deposition taken by his adversary he 
thereby waives all objections to the testimony ;*” and 
where he expressly stipulates for submission of a 
ease to the trial court upon the transcript of -evi- 
dence taken on former hearings and upon a deposi- 
tion, he waives any objection to the manner of ob- 
taining the deposition.?® Any error in a deposition 
is cured where the party objecting subsequently puts 
the witness on the stand and orally examines him 


XXTIT. 


[§ 390] The right to tax as costs the expense 
attending the taking of depositions, and the amount 
and items allowable are treated in another article 
of this work.°> The right of the officer taking dep- 


jected and the party, instead of resting on that rul- 
ing, offers another deposition which is received, 
fully covering the same matters as the first, he there- 
by waives objection to the rejection of the first.%? 
Objection to the admissibility of a deposition on 
specified grounds waives other grounds.’ Where 
a deposition is taken in a cause before defendant 
is properly brought into court, the irregularity is 
not waived by a subsequent voluntary appearance.** 


COSTS 


ositions to conipensation and reimbursement, and the 
liability of the parties to him therefor have already 
been considered.*® 


DEPOSITO. 
gan Co. v. Pugsley, 19 Hun (N. Y.) 


282. 

[ec] Strict observance of stipula-| NW 720 
tion.—To constitute a waiver by 
stipulation the terms of the agree-| A. 
ment must be strictly observed. Roo- 
ney v. Southern Bldg. etc., Assoc., 115 | 87. 
Ga. 400, 41 SE 648. | 33. 

Waiver of notice see supra § 148. 116 P 88 

28. McClure v. Great Western Acc. 
Assoc., 141 Iowa 350, 118 NW 269. 


In Spanish law, deposit; deposi- 


30. Steele v. Crabtree, (lowa) 120 


See supra § 342. 


31. i Tinkham v. Hallam, 106. 111. 
32. Bowman v. Sanborn, 25 N, H. 
Peo. v. Mullaly, 16 Cal. A, 44, 35. 


34. Oxford Iron Co. v. Quinchett, 1. 
44 Ala. 487. And see Stovel v. Coles, 


| tum. 


8 Ch. Chamb. (U. C.) 362 (holding 
that the attendance of the witness is 
not a waiver of the irregularity, as 
the objection goes to the jurisdic- 
tion). 

Ptserrentd of pending action see su- 


pra § i 
See Costs §§ 304-317. 
36. See supra §§ 36-38. 
Black L. D. See Deposit ante 
p 559; Depositum post p 781, 
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CROSS REFERENCES 


Acceptance of fund as waiver of right of review see 
Appeal and Error § 554. 
Deposit: 

Affecting right to costs see Costs § 146. 

Bar to defense of statute of limitations see Limita- 
tions of Actions. 

By particular persons see Executors and Administra- 
tors [18 Cyc 596, 623, 624]; Garnishment [20 
Cye 1093]; Sheriffs and Constables [35 Cyc 1701]; 
Trusts [39 Cyc 577]. 

Condition precedent to: 

Attack on tax title see Taxation [37 Cyc 1496]. 
Condemnation of lands see Eminent Domain [15 
Cye):7.79, 781, 784; 829,892, 929, 9437. 
Datents. against tax title see Taxation [37 Cyc 
89]. 
Grant of new trial see New Trial [29 Cyc 1014]. 
Injunction: 
Generally see Injunction [22 Cyc 920]. 
Against judgment see Judgments [23 Cyc 1037]. 
Redemption see Executions [17 Cyc 1333, 1335]; 
Mortgages [27 Cyc 1831]. 
Specific performance see Specific Performance [36 
Cyc 706]. 

In action on insurance policy see Insurance Titles. 

Incident to tender see Justices of the Peace [24 Cyc 
PRBds morte ee [27 Cye 1409, 1831]; Tender [38 

ye 171]. 
In nee courts see Justices of the Peace [24 Cyc 


In lieu of bail see Bail §§ 67-69, 277-278. 

In particular proceedings see Admiralty § 231; At- 
tachment § 605; Eminent Domain [15 Cyc 781, 
784, 799, 829, 892, 929,943]; Garnishment [20 Cyc 


1093]; Interpleader [23 Cyc 29]; Landlord and 
Tenant [24 Cyc 1422]; Mechanics’ Liens [27 Cyc 
284]; Mortgages [27 Cyc 1772, 1830]; Partition 
[30 Cyc 291]; Specific Performance [36 Cyc 706]; 
Trusts [39 Cyc 577]. 

In satisfaction of judgments generally see Judgments 
[23 Cye 1464, 1466]. 

Jury fees as affecting right to trial by jury see Juries 
[24 Cye 168, 178]. 

Legacy by personal representative see Executors and 
Administrators [18 Cyc 596, 624]. 

Proceeds of judicial sales see Executions [17 Cyc 
1361]; Executors and Administrators [18 Cyc 
842]; Judicial Sales [24 Cyc 73]; Mortgages [27 
Cyc 1772]; Partition [30 Cyc 291]. 

Security: 

For costs see Costs § 522. 

For release of attachment see Attachment § 677. 

On appeal see Appeal and Error §§ 1152, 1438; Jus- 
tices of the Peace [24 Cyc 672]. 

Shares of distributees see Executors and Administra- 
tors [18 Cyc 623, 624]. 

Stopping running of interest see Interest [22 Cyc 
1559]; Interpleader [23 Cyc 29]. 

Payment of taxes from fund in court see Taxation [37 
Cyc 1157]. 

Powers, duties, and liabilities of clerks of courts gen- 
erally see Clerks of Courts §§ 77-80, 105. 

Subjection of fund to: 

Attorney’s fees see Attorney and Client § 394. 

Costs see Costs § 555. 

Process see Attachment §§ 391, 605; Executions [17 
Cyc 980]; Garnishment [20 Cye 1023]. 

Taxation see Taxation [37 Cyc 797]. 


I. DEFINITION 


[§ 1] A deposit in court arises where property 
or funds are placed in charge of an officer of the 
court for safe-keeping ‘pending litigation, as, for 


example, until the question as to who is entitled to 
the possession is determined, or where money is paid 
into court as security or for some other purpose. 


II. ORIGIN AND EXISTENCE OF PRACTICE 


[§ 2] The practice of allowing or requiring de- 
posits in court prevails not only in courts of equity, 


where the practice seems to have originated,? but 
also in courts of law? and courts of admiralty.* 


III. GROUNDS OF DEPOSIT 


[§ 3] A. Im General. The grounds which jus- 
tify or require a payment into court of a fund in 
dispute are various. In the main, however, those 
deposits which are the subject of the present diseus- 
sion fall under two general heads, namely: (1) De- 


1. Rapalje & L. L. D. [24 Reprint 184. (2) Money had been] tion to be in his hands.” 
ordered into court prior to 1727.| Hanson, 8 Ves. Jr. 91, 32 Reprint 


Finch v. Winchelsea, 1 Eq. Cas. Abr. | 286 


2. Mills v. Hanson, 8 Ves. Jr, 91, 
32 Reprint 286. 
fa] Thus (1) there is record of an|2, 21 Reprint 828. 


posits made on application of the party in posses- 
sion of the fund who desires to be relieved of the 
burden of caring for it;® and (2) deposits ordered 
to avert danger of loss or depletion of the fund." 

[§ 4] B. Grounds for Permitting Deposit. Ifa 
Mills v. 


(3) Lord Eldon, 8. See infra § 3 et acd. 


order prior to 1715 requiring deeds, | however, in 1803 said: “I remember, 4. See Admiralty § 23 
securities, and jewels to be lodged| when the practice was introduced of 5. See infra §§ 4-10. 


with a master in chancery. Packer| making a Defendant pay in money 6. 


See infra § 


4, 
v. Wyndham, Gilb. 98, Prec. Ch. 412,| appearing by his answer or examina- 7, See infra §§ 5-10. 
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party to a cause in possession of a fund to which 
there are conflicting claims desires to be relieved 
from the burden of earing for it and from the 
burden of the litigation, the court may authorize him 
to pay the fund into court to be disposed of as the 
rights of the parties interested may appear.® 
this rule, carried into the statutes of many states,° 
has been limited to cases where the holder of the 
fund is unable to determine to whom it rightly be- 
longs,!° and to cases where such holder makes no: 


personal claim to the fund." 
[§ 5] 


8. A 
etc., 
Atna Ryae ‘Bank v. U. 
25 Fed. 581. 

Cal.—De Camp Lumber Co. v. Tol- 
hurst, 99 Cal. 631, 34 P 438 


S.—Mu v. Louisville, 
Co., 67 wed Yea3, 14 CCA 583; 
8S. Life Ins. Co., 


Minn.—Moulton y. Kolodzik, 97 
Minn. 428, 107 NW 154, 7 AnnCas 
1090. 


N, Y¥.—Calmbacher v. Newman, 60 
N. Y. Super. 404, 18 NYS 198, 28 Abb 
NCas 155. 

Pa.—McGaughey v. McGaughey, 44 
Pa. Super. 29; Mounts’ Est., 7 Pa. 
Dist. 718, 9 Kulp 816. 

Eng.—Dunecombe vy. Greenacre, 6 
Jur. N, S. 987. 

Ont.—Re Croskery, 16 Ont. 2075 
Re Webb, 2 OntWR 169. 

[a] Rule applied.—(1) Where a 
vendor of land undertakes, by giving 
the statutory notice of foreclosure, 
to enforce the provisions of the con- 
tract making time of its essence. and 
the contraet contemplates the exam- 
ination of the title according to an 
abstraet to be furnished by the ven- 
dor, the vendee may protect himself 
from a notice of lis pendens by pay- 
ing the balance jof the price into 
court. Moulton v. Kolodzik, 97 Minn. 
428, 107 NW. 154, 7 AnnCas 1090. (2) 
So where defendant asserts an equit- 
able defense by,» reason, of the re- 
ceipt, on behalf of plaintiffs, of 
money proceeding from defendant's 
predecessor in title, to which plain- 
tiffs were not entitled, plaintiffs may 
be permitted to pay back the money 
into court. Requa v. Holmes, 26 

Y. 388. (8) While an obligor can- 
not make a legal payment after no- 
tice of an assignment of a debt to.a 
use plaintiff, this does not prevent his 
relieving himself from the debt, in- 
terest, and costs, by turning the fund 
over to the court for disposition, so 
as to ascertain who is the substan- 
tial plaintiff. McGaughey v. Mc- 
Gaughey, 44 Pa. Super. 29. 

Right of stranger to cause to ap- 
ply for leave to pay a fund into court 
see infra § 14. 

Deposit on bill of interpleader see 
Interpleader, 

9. See statutory provisions. 

10. Lien v. Sioux Falls Sav. Bank, 
12 S. D. 817, 81 NW 628. 

fa] Tllustration.—A surety  hav- 
ing paid the debt of his principal toa 
bank to which the principal has given 
collateral security, the bank is 
charged with notice that by the ex- 
press provisions of the statute the 
surety is entitled to such security, so 
that, although another claims it, the 
bank cannot relieve itself from re- 
sponsibility by depositing it in court, 
under L. (1895) ec 65, providing that 
when two persons claim property in 
possession of another, and he is “un- 
able to determine to whom the same 
rightfully belongs, or who is right- 
fully entitled to the possession there- 
of,” he may, on action being begun 
therefor by one claimant, deposit it 
in court, and give notige to the other 
claimants. Lien v. Si is Falls Sav. 
Bank, 12 S. D. 317, 81 NW. 628, 

11. Austin v. March, 86 Minn. 282, 
90 NW 384. 

fa] Dlustration.—A _ statute pro- 
viding that when two or more per- 
sons make adverse claims to any | 
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But 


money in the possession of another 
as bailee or custodian, such bailee 
or custodian, being unable to deter- 
mine to whom the money belongs, 
may, on action brought against him 
to recover the same, pay the money 
to the clerk of the court, and be re- 
lieved from any further liability on 
account thereof, applies to a bailee 
who makes no personal claim ‘to the 
money; but where the bailee, al- 
though having no right to such prop- 


erty, asserts a claim or voluntarily 
contests the right of a claimant 
thereto, in an action brought to re- 


it, he waives the right to in- 
voke the statute, and is bound by 
the judgment in the action. Austin 
vy. March, 86 Minn. 232, 90 NW? 384. 


cover 


12. U...S.—Texas vy. White, .131 
U. S. appendix xev, 19 L. ed. 532, 533; 
Nusbaum v. Emery, 18 F, Cas. No. 


10,381, 5 Biss. 393. 
Ida,—Reid v. Steele, 7 Ida. 571, 64 
P 892.. 
-TlL—Mariner v. Ingraham, 255 Ill. 
108, 99 ND 351. [aff 165 Ill. A, 2001]. 
Ky,—Rebham v. Fuhrman, 1389 Ky. 
418, 50 SW 976, 21 KyL 17. 
La.—Thompson’s Suce., 14 La, Ann. 
810; Hermann v. Louisiana State Ins. 
Ce., 7 La. 502. 
tote McKim y. Thompson, 1 Bland. 
Mo.—Metzker v. Field, 159 Mo. A. 
455, 141 SW 488. 
N. Y.—Lewis v. Dodge, 17 HowPr 
aga: Haggerty v. Duane, 1 Paige 


‘Pa.—Dietrich v. Dietrich, 154 Pa. 
92, 25 A 1080. 

Eng.—Ward v. Booth, L, R. 14 Ha. 
195; Yates v. Farebrother, 4 Madd. 
239, 56 Reprint 694; Annesley. v. Mug- 
gridge, 1 Madd. 598, 56 Reprint 218; 
Parry v. Ashley, 3 Sim. 97, 6 HngCh 
97, 57 Reprint 936. 

B. eee v. National Surety 
Cowie: 249, 

Ont. Ege en vy. Dunn, 22 Ont. 


[a] Reason for rule.—‘‘The ob- 
jects and inducements for making an 
interlocutory order, or partial de- 
cision of this kind, are to remove the 
fund out of danger; to place it in a 
state of the greatest security for the 
benefit of all concerned; and,, by cir- 
cumscribing the field of controversy, 
to accelerate the further progress 
of the case, and save costs; since it is 
evident, the parties will spin it out 
while ‘they have the advantage of 
keeping the money.” McKim  v. 
Thompson, 1 Bland (Md.) 150, 159. 

[b] Pending accounting between 
joint adventures.——Where complain- 
ants’ testator and defendants’ as- 
signor entered into a joint adventure 
to sell land, and it was judicially sold 
after the testator’s death, the court 
had power, on determining that both 
parties. were, liable to share in the 
losses on the venture, and that a cer- 
tain sum had been advanced, by de- 
fendants to discharge a mortgage on 
the land, to require that such sum 
be deposited in court pending an ac- 
counting and settlement. Mariner v. 
Ingraham, 255 Ill. 108, 99 NE 351 Laff 
165 Tll. A. 200). 

[ec] Insolvency of defendant ac- 
quiring fund by fraud.—The chancel- 
lor has power to require defendant to 


For later cases, developments and changes in the law see cumulative Annotations, 


i, ; : 
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[ie +0 


If a party to a cause is in possession 
of a fund to which there are conflicting claims, and 
it appears to the court that the fund is in danger 
of loss or depletion, or that the rights of the parties 
in interest may be endangered if the fund is allowed 
to remain in possession of the party holding it, 
that party may be compelled to pay the fund into 
court to abide its further order.} 
not ordinarily order a person to deposit property 
which is not in his possession at the time,!? nor will 
a fund be ordered in unless it appears that the pos- 
sessor has no equitable right to it whatever.14 


The court will 


Thus 


pay money into court in order to pre- 
vent his taking it out of the state 
when he has acquired possession of 
it by fraud and is insolvent. Rebham 
v. Fuhrman, 139 Ky. 418, 50 SW 976, 
21. KyL 17. 

{d] Money in hands of marshal.— 
Where the marshal has money in his 
hands, the balance of the proceeds of 
a sale of property claimed by a party 
other than the execution debtor, and 
to recover which such party has 
brought suit against him, the court 
refused to order him to pay the mon- 
ey into court pending such suit, since 
there was no proof of collusion or 
danger of loss, and the making of 
such order would deprive the marshal 
of his right to make interest out of 
the fund during the pendency of the 
suit. Day v. Emerson, 7 F. Cas. No. 
3,677, 6 Biss. 56. 

[e] Deposit ordered subject to de- 
fenses.—Where plaintiff sold defend- 
ant a stock of goods, taking his note 
for the price under an agreement by 
which the goods were to be held by a 
trustee who should sell them and 
place the proceeds in a hank to plain- 
tiff’s credit, to be applied on the note, 
and the parties afterward agreed that 
defendant might sell the entire stock 
if he placed the proceeds in bank for 
plaintiff's credit, and the relief asked 
was that the sum received for the 
goods be paid into court and turned 
over to plaintiff, or that the agree- 
ment for a lien be enforced, defend- 
ant was ‘properly ordered to pay the 
proceeds of the stock into court pend- 
ing the action, subject, however, to 
any defense that defendant might 
have to the enforcement of the lien 
or any prior right of garnishment of 
es 4 Us Metzker v. Field, 159 Mo. 

55, 141 SW 488. 

Aver Objection by defendant.—Up- 
on a bill by a son, committee of his 
lunatic father, to ‘set aside a volun- 
tary settlement upon defendant, 
plaintiff moved that defendant be or- 
dered to sel] the property and bring 
the proceeds into court. To this de- 
fendant objected, and the court held 
that without the consent of defend- 
ant the order could not be made. Col- 
man v. Croker, 1 Ves. Jr. 160, 30 Re- 
print 280, 

Right to compel stranger to suit to 
govontt a fund in court see infra § 
Ds 

13. 
Burton, 


Crompton, etc., Union Bank v. 
[1895] 2 Ch. 711; Anony- 
mous, 1. Le JeCh. OS) 20: 

[a] Constructive possession, — 
Property in the possession of a part- 
ner is for this purpose in the pos- 
session of a copartner so that the lat- 
ter may in a proper case be required 
to deposit it in court. Johnson v. 
Aston, 1 Sim.°& St. 73, 1 EngCh 73, 
57 Reprint, 29. 

fe aa of possession see infra 


14, Zielian v. Baltimore Plant Ice 
Co,, 115 Md. 658, 81 A 22; McKim v. 
Thompson, 1 Bland (Mad.) 150; Hop- 
kins v. McEldery, 4 Md. Ch. 23: Fos- 
ter v. Donald, 1 Jac. & W. 252, 37 Re- 
print sire McClennaghan v. Buchan- 
an, ..7 Grant Ch. (WU. CC) 92: 

[a] Rule applied.—A partner in- 
sisting that the balance of the ac- 
| count As’ in his favor is not ordinarily . 


same title, page and note number, 


§§ 5-10] 


money will not be ordered into court when the party 
holding it claims a lien upon it.*® 


The foundation for the order must be in the diaeck, 


progress of the cause, and must be such as is not 
open to be removed or explained away.1® 

Merits of conflicting claims. The fact that several 
claims are interposed to the fund is sufficient to jus- 
tify an order requiring it to be paid into court. The 
court will not stop to investigate their merit.’ 
However, an order to bring a fund into court to re- 
main in medio will not be made upon a mere allega- 
tion in a bill that there is a question to be tried at 
the hearing, but the court must see whether there is 
really anything to be tried.18 

Unknown parties. If the persons entitled to a 
fund are unknown, it will be ordered into court until 
their identity can be established.?® 

[§ 6], 2. On Admissions—a. In General. The 
facts which must exist as the basis of an order for 
payment into court 2° may be shown by admissions 
in the pleadings or an examination of the party 
against whom the order is sought,?1 and in many 
jurisdictions this rule has been substantially pre- 
seribed by statute.?? 

Must be admission that fund is still in party’s 
hands. To warrant an order for payment into court, 
a party must not only admit that he has received the 
money, but also that it is still in his hands.?® 

Conditional admission. If the admission makes 
the right of the party seeking to compel the deposit 
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[18 C.J.) 767 
dependent on his performance of some condition, the 
court will not order the money to be deposited before 
a hearing and a judicial determination-of the respec- 
tive rights of the parties.?4 , 

Evidence cannot be resorted to, An order for 
payment of money into court must rest upon admis- 
sions in the cause, and evidence cannot be resorted 
to;*> nor will a parol admission proved by affidavit 
be sufficient to warrant the order,?° 

[§ 7] b. Admission of Adverse Party’s Right 
to Fund. Besides the admission that the party holds 
the fund in dispute, there must also be an admission 
of the adverse party’s title thereto; and money will 
not be ordered into court, upon motion, before de- 
cree, where the party admitting possession of the 
fund asserts a lien or other claim against it.?7 

[§ 8] ¢. Admissions upon Affidavit. The rule 
that money will be ordered into court when the party 
holding it admits in his pleadings or on his exam- 
ination that the adverse party is entitled to it ap- 
plies to cases where the admission is made upon 
affidavit.?8 

[§ 9] d. Admissions upon Interlocutory Motion. 
The admission which will justify an order to pay a 
fund into court may likewise be made in proceedings 
for interlocutory injunetion,® 

[§ 10] 3.° On Bill for Accounting and Master’s 
Report. Where it clearly appears from the mas- 
ter’s report that defendant has in his hands a bal- 
ance of money due plaintiff, and the sum so ascer- 


obliged to bring into court what is in 
his hands unless the other partners 
do the same. Foster v. Donald, 1 
Jac. & W, 252, 37. Reprint 37L 

15, Texas v. White, 10. Wall. 
(U. S.) 483, 19 L. ed. 992; Van Kannel 
Revolving Door Co. y. Sloane, 122 
App. Div. 610, 107 NYS 504; Chaffers 
v. Headlam, 17 Jur. 754; Law v. Hun- 
ter,.1.L.\J. Ch. O. S..222. 

Admission of adverse party’s title 
see infra § 7. 


16. Contee y. Dawson, 2 Bland 
(Md.) 264. 

17. Deckerman v, Edinger, 13 Pa. 
Co. 541. 
ior Gunn y. Bolckow, L. R. 10 Ch. 

19. Walters-Cates v. Wilkinson, 92 
Iowa 129, 60 NW 514. 


20. See supra §§ 4-5. 
21. Reid v. Steele, 7 Ida, 571, 64 
P 892; Contee v. Dawson, 2 Bland 


(Md.) 264; Coursen y. Hamlin, 9 N. Y. 
Super. 513; Burhans v. Casey, 6 N. Y, 
Super. 706; Haggerty v. Duane, 1 
Paige (N. Y.) 321; White v. Barton, 
18 Beav. 192, 52 Reprint 76; Strange 
v. Harris, 3 Bro, Ch. 365, 29 Reprint 
586; Rothwell v. Rothwell, 2 Sim. & 
St. 218, 1 EngCh 218, 57 Reprint 328; 
Hatch v. , 19 Ves. Jr. 116, 34 Re- 
print 462; Buck v. Lodge, 18 Ves. Jr. 
450, 34 Reprint 387. 

[a] Admission under independent 
equity stated in answer.—In a suit 
for a general account against. an exe- 
cutor where defendant’s answer de- 
nied an open unsettled account, and 
stated a case of a settled account, in 
which he admitted that he held cer- 
tain money belonging to plaintiff, it 
was held that plaintiff's right to have 
money in defendant’s hands paid into 
court must proceed on admissions in 
the answer, made in reference to an 
equity raised by the bill, and not in 
reference to an independent equity 
stated only in the answer. Proud- 
foot v. Hume, 4 Beav. 476, 49 Reprint 


423. 

{b] Admissions entitling plaintiff 
to a decree—Where defendant in a 
chancery suit makes admissions 
which would entitle plaintiff to a de- 
cree, the cause should be set down 
for trial on bill and answer, and a 
motion for payment of money into 
court will be refused. Peacham v. 
Daw, 6 Madd. 98, 56 Reprint 1029. 


{c] Offer of judgment no reason 
for refusing motion.—That defendant 
offered to let plaintiff take judgment 
for a sum admitted in the answer 
to be due, which offer plaintiff de- 
clined, is no reason for denying plain- 
tiff’s motion that defendant pay into 
court the sum admitted to be due. 
Dusenberry v. Woodward, 1 AbbPr 
(N. Y.) 443. 

[d] Whole answer to be taken to- 
gether.—Where an application is 
made, grounded on admissions in the 
answer, for an order on defendant to 
bring money into court, the whole of 
his answer must be taken together 
and for true. Contee v. Dawson, 2 
Bland (Md.) 264. 

Time of motion founded on admis- 
sions see infra § 21. 

22. See statutory provisions, 
Peas Anonymous, 1 L. J. Ch. O. S. 

24 Green v. Duvergey, 146 Cal. 
379, 80 P 234. 

[a] In an action to set aside a 
deed, where plaintiff offered to pay 
the consideration received into court 
whenever the court should order re- 
conveyance, which offer was not ac- 
cepted by defendant, it was error to 
require plaintiff to pay. the money 
into court as a condition precedent to 
his right to prosecute the action. 
Btsep y. Duvergey, 146 Cal. 379, 80 

25. Boschetti v. Power, 8 Beav. 98, 
50 Reprint 39. 
aye McTighe v. Dean, 22 N. J. Eq. 

Deposits in court in proceedings to 
enforce trust see Trusts [389 Cyc 


577]. 

Burke v. Los Angeles County 
Super. Ct., 7 Cal.. A. 178,'98 P1058; 
McKim v. Thompson, 1 Bland (Md.) 
150; Hopkins v. McEldery, 4 Md. Ch. 
23; Hagell v. Currie, L. R. 2 Ch. 449; 
McHardy v. Hitchcock, 11 Beav. 73, 
50 Reprint 744; Chaffers v. Headlam, 
17 Jur. 754; Knight v. Haythorne, 4 
Jur. 360; Law v. Hunter, 1 L. J. Ch, 
O. S. 222. 

[a] Reason for rule.—“The juris- 
diction of the Court to order money 
to be brought in upon answer is one 
which ought to be exercised with con- 
siderable care and caution. If money 
is ordered to be brought in when it 
is not clearly due, very gress injus- 


: ae 


tice may be done, as the Defendant 
may be put to great inconvenience, 
and afterwards be told that his view 
of the case was correct.” Per Lord 
Cairns, L. J., in Hagell y. Currie, L. 
R,.2 Ch. 449, 452. 

{b] Plaintif€ claiming in a par- 
ticular character.—Where a plaintiff 
claimed to be entitled in a particular 
character to a fund admitted to be in 
the hands of a trustee, and the an- 
swer of the trustee contained no ad- 
mission of plaintiff's title in that 
character, the court refused to order 
the fund to be brought into court. 
Dubless v. Flint, 4 Myl. & C. 502, 18 
EngCh 502, 41 Reprint 193. 

{c] Plaintiff’s title shown by an- 
swer.—In moving upon admissions in 
an answer for the payment of money 
into court, plaintiff may show that 
upon the case stated in the answer 
he has an interest in the sum in 
question, although defendant in his 
answer expressly denies that plain- 
tiff has any such interest. _Domville 
v. Solly, 2 Russ. 372, 3 EngCh 372, 38 
Reprint 376. 

{[d] Admission accompanied by 
claim to indefinite portion of fund,— 
Where a lessor, in a mining lease 
stipulating that he should dispose 
of the ore mined and deliver to the 
lessee a specified per cent of the pro- 
ceeds, admitted, in an action against 
the lessee for damages for violation 
of the lease, that it held proceeds of 
ore belonging to the lessee, and al- 
leged that a considerable portion of 
the proceeds were derived from ore 
wrongfully taken by the lessee from 
ground expressly reserved from the 
lease, the virtual admission of de- 
fendant’s right to such proceeds, less 
some indefinite portion thereof, was 
sufficient to give the court jurisdic- 
tion to order the lessor to pay such 
proceeds into court, as authorized by 
Comp. L. § 3240. Florence-Goldfield 
Min. Co. v. First Judicial Dist. Ct., 
30 Nev. 391, 97 P 49, 389. 


28. Dunne v. English, Ll. R. 18 
Eq. 524; Jefferies vy. Biggs, 7 Hng. L. 
& Hq. 152. 

29. Montreal Bank v. Robertson, 
31 _N. B. 653. 

{a] Thus, in a suit by one to 


whom fire insurance policies were 
made payable, to recover the amount 
of the policies and to restrain gar- 
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tained is certain, it will, on motion, be ordered into 


eourt.°° 


Exceptions to report. If exceptions are taken to 
the master’s report, money shown to be due thereby 
will not be ordered into court on motion.+ 
where a sum was found due from defendant by the 
report, and defendant acquiesced in it, the money 
was ordered in, although plaintiff had excepted to 
the report;°* and it is competent for the court, at 
the same time that it allows an exception to be taken 


[§ 11] Ordinarily the court will not order the 
deposit in court of anything but a specific fund.%° 
A mere debt will not as a rule be ordered in.°* 
rule, however, has but a limited application on a 
bill for an accounting, and the balance apparently 


nishment proceedings brought 
against the insurance companies by 
ereditors of the insured who alleged 
that the policies were so made in 
order to defraud them, the insurance 
companies were ordered to pay the 
money due into court, to abide the 
event, the court, through Fraser, J., 
saying: “It is true that applications 
for payment of money into Court are 
most commonly made upon admis- 
sions in answers; but I see no objec- 
tion, where the admission is made on 
an interlocutory motion such as this, 
whether such admission be made by 
counsel or established by affidavit, to 
ordering the payment into Court of 
the fund admitted to be in hand.” 
Montreal Bank v. Robertson, 31 N. B. 
653. 656. 

30. Boxall v. Cobbett, 2 Jur. 654. 
But see Campbell v. Braxton, 4 Hen. 
& M. (14 Va.) 446 (where it was held 
that a report showing a balance due 
from a defendant is not a sufficient 
ground for an order directing the 
money to be brought into court, but 
that plaintiff should proceed to a de- 
eree which he may. enforce by the 
usual process). 

[a] Reason for rule.—Where it 
wis ascertained from the master’s re- 
port that a sum was due from de- 
fendant to plaintiff, it was, on mo- 
tion, ordered to be paid into court. 
The Lord Chancellor said: “T have 
no hesitation in saying, it would be 
extremely beneficial, if, whenever a 
balance is ascertained, it should be 
paid in immediately. It would have 
the best effect in accelerating the far- 
ther directions, and save the vast 
expense of costs. The parties spin it 
out, while they have the advantage of 
keeping the money. Here also from 
the age of the Defendant there is 
danger of an abatement. Therefore 
let it be paid in.” Gordon v. Roth- 
ri td Ves. Jr..572, 673, 30 Reprint 
[b] Order made on report of ac- 
countants.—After a decree to take 

the accounts of a partnership the 
chief clerk directed that two account- 
ants, one of whom was employed by 
plaintiff and the other by defendant 
in investigating the accounts for the 
purposes of the suit, should report 
on the accounts, showing what items 
were undisputed and what were dis- 

puted, and verify their report by af- 
fidavit. The accountants verified an 
account showing £541 due from de- 
fendant to plaintiff on the undisputed 
items, and verified also an account 
of disputed items. These were items 
of charge against defendant, so that, 
however they were decided upon, the 
£541 would not be reduced. It was 
held that the £541 ought to be or- 
dered into court; for that, although 
no certificate had been made, the 
fact that £541 at least was due from 
, defendant was ascertained with suf- 
ficient certainty to entitle plaintiff to 
have it ordered into court, London 
Syndicate v. Lord, 8 Ch. Div. 84. 
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by defendant and directs the master to review his 


report generally, to order defendant to pay a sum 


But 


IV. NATURE OF FUND 


This 
1, Fe, 


{c] Balance struck by plaintiff’s 
solicitor.—A decree was made, with 
the usual reference to the master, to 
take an account of the principal and 
interest due from defendant, and the 
master in his answer set forth the 
specific Sums that he had paid and 
received, but omitted to cast them up 
or strike the balance. Plaintiff's so- 
licitor made affidavit. that he had 
struck the balance and computed the 
interest thereon, and moved that de- 
fendant be ordered to pay the sum 
into court. The motion was refused, 
Wood. v. Downes, 1 Ves. & B. 49, 35 


' Reprint 19, 


{d] In suit for taking partnership 
accounts.—The advances made by one 
partner to the partnership, and those 
received by another from it, until the 
concern has been wound up, consti- 
tute items in the account between the 
partners, and cannot be treated as 
debts; and the court therefore will 
not, upon an interlocutory applica- 
tion, order the amount of such ad- 
vances, to be paid in and _ secured, 
pending a suit for taking the part- 
nership aceounts. Richardson  v. 
Bank of Mngland, 4 Myl. & C. 165, 18 
EngCh 165, 41 Reprint 65. 

[e] Where a partner acts in bad 
faith.—On a bill filed for an account 
of partnership transactions, it ap- 
peared that a large sum of money 
due the partnership had been col- 
lected by defendant in a manner most 
contrary to good faith. On motion to 
have the money paid in, the Lord 
Chancellor said: “Though it is very 
true that a partner may receive part- 
nership effects and insist on not pay- 
ing in the amount unless all the other 
partners will pay in what they have 
in their hands, yet I think the defend- 
ant has admitted himself to have 
received these sums in @ manner in 


which he ought not to have received | 


them. He must therefore pay them 
in.” Foster v. Donald, 1 Jac. & W. 
252, 837 Reprint 371. 

{f{] Books of account.—(1) On a 
bill for an accounting the court will 
not order into court money appear- 
ing as a balance due on the books in 
the master’s office. Roe v. Gudgeon, 
Coop. 304, 10 EngCh 304, 35 Reprint 
567. (2) An order on a bill for an ac- 
counting requiring defendant to pay 
money into court on casting up books 
must be upon the ground of admis- 
sion by reference sufficient to make 
the books part of the examination. 
Mills v. Hanson, 8 Ves. Jr. 91, 32 
Reprint 286. 

31. Creak v. Capell, 6 Madd. 114, 
56 Reprint 1035. 

32. Clarkson v. De Peyster, Hopk. 
(N.. Y.). 274, 

33. Brown v. De Tastet, 4 Russ, 
126, 4 EngCh 126, 38 Reprint 752. 


34. Quarrell vy. Beckford, 14 Ves. 
Jr. 177, 338 Reprint 488. 
rear Wanklyn v. Wilson, 85 Ch. D. 


36. Shotwell v. Wendover, 1 Johns 
(N. Y.) 65 (holding that machines 


due may be ordered into court.*8 
debt is for a sum wrongfully obtained or withheld 
from plaintiff, defendant may be ordered to pay it 


of money into court, if the court is satisfied that 
ultimately that sum will be found due from him.** 

Balance appearing on plaintiff’s calculation. An 
order for payment into court by defendant will not 
be made, however, where the balance appears only 
upon plaintiff’s caleulation.®* 

An undisputed balance will be ordered in without 
prejudice to rights in the remainder.*® 


So, also, if the 


and tools of trade are not proper ar- 
ticles to be brought into court). But 
see Packer v. Wyndham, Gibb. 98, 
Prec. Ch. 412, 24 Reprint 184 (where 
bonds, mortgages, and jewels belong- 
ing to an insane wife were ordered 
into court to secure provision for her 
in case she should survive her hus- 
band, and also for children of the 
marriage, should there be any). 

Deposit of specific chattels involved 
in action for conversion see Trover 
and Conversion [38 Cye 2105]. 

Deposit of document as means of 
accomplishing discovery see Discov- 
ery § 111 et seq. 

37. Hexter v. Pennsylvania R, Co., 
43 App. Div. 113, 59 NYS 4538; Bales- 
tier v. Metropolitan Nat. Bank, 43 
Hun (N. Y.) 564; Providence Sav. 
Inst, v. Dailey, 22 R. 1. 239, 47 A 319; 
Harvey v. Hughes, 9 Baxt. (Tenn.) 
556. But see Jacobs v. Suavé, 15 La. 
Ann, 424 (holding that, where a per- 
chaser of property defends an action 
for the price because an action to re- 
cover the property has been institut- 
ed against him by a third person, the 
court may render an_ interlocutory 
judgment, dtdering defendant to de- 
posit in court the balance due on the 
price, to await the decision of the 
other suit). 

[a] Dlustrations.—(1) The court 
cannot order a judgment debtor to 
pay the amount of the judgment into 
court merely because there are liens 
upon and assignments of the cause 
of action. Hexter v. Pennsylvania 
R., Co., 48 App. Div. 118, 59 NYS 453. 
(2) A bank cannot be compelled to 
pay money into court and abide the 
event of an action brought against it 
by a receiver of an insolvent deposi- 
tor to recover the balance due on a 
deposit. Balestier v. Metropolitan 
Nat. Bank, 48 Hun (N. Y.) 564. (8) 
Where the holder of a fund which 
has been attached borrows it and 
gives bond as security and after- 
ward loans it to another, his claim 
against the borrower cannot be col- 
lected by compelling him to bring the 
fund into court. Harvey y. Hughes, 
9 Baxt. (Tenn.) 556. 

[b] Voluntary deposit.—Pub. lL. 
(1899) ec 651, providing that when- 
ever any /executor, administrator, 
guardian, trustee, or any other per- 
son holds any sum of money payable 
to, or the property of, another, and 
the person entitled thereto cannot 
give proper receipt or discharge 
therefor, and such executor, ete., de- 
sires to free himself from further 
liability therefor, he may pay the 
fund into the registry of the court 
on a bill in equity stating the cir- 
cumstances, was intended to cover 
only official relations where a trust 
was created, and does not apply to 
the ordinary relation of debtor and 
creditor, as, for instance, banker and 
depositor. Providence Sav. Inst. v. 
Dailey, 22 R. I. 239, 47 A 819, 

38. See supra § 10. 

39. Rebhan v. Fuhrman, 50 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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V. PERSONS WHO MAY APPLY FOR ORDER OR LEAVE TO DEPOSIT 


[§ 12] A. Right to Fund in General. The 
party who moves for the payment of money into 
court by another must show that he has a clear 
prima facie right to the fund or a part of it.*° 
Usually the order is made on motion of plain- 
tiff,# but defendant may also make the motion in a 
proper case,*? 

{§ 13] B. Contingent Interest in Fund. An or- 
der for payment into court has been made on the 


application of a party having a mere contingent 
interest in the fund.*? \ 

[§ 14] ©. Third Persons. It has been held that 
a stranger to the suit may successfully apply for 
leave to pay into court, pending the litigation, a 
fund claimed by both parties.*4 But he cannot apply 
for an order compelling another to make the de- 
posit.*® 


VI. PERSONS WHO MAY BE COMPELLED TO DEPOSIT 


[$ 15] While a person not a party to the suit 
may be permitted to pay money into court *® he 
cannot be compelled to do so.*? 

An assignee for creditors may be required to pay 
funds of the estate into court.t® Whether the order 
will be made in a particular case depends upon the 


circumstances of that case.*® If the fund is lying 
unproductive in the assignee’s hands, and he is 
insolvent, the deposit will be ordered ;®° but the or- 
der has been refused where there was no imputation 
of improper conduct on the part of the assignee, nor 
any showing that the fund was in danger.®4 


VII. PROCEEDINGS FOR DEPOSIT 


[§ 16] A. Parties.52 All panties interested 
should unite in an application for leave to pay a 
fund into court;*? but even in the absence of per- 
sons interested in the fund the order has been 
made on the undertaking of plaintiff to make them 
parties.°4 : 

[§ 17] B. Notice. Notice of an application for 


an order of deposit must ordinarily be given all par- 
ties concerned.®> But the order may be made at 
the hearing without a notice of motion for that pur- 
pose.°® 

Waiver of notice. The objection of want of notice 
may be waived.>? 

[§ 18] ¢. Application or Motion, and Bond. 


976, 21 KyL 17; Dillon v. Connecticut 
Mut. L. Ins. Co., 44 Md. 386; Matter 
of Swerarton, 20 NYWklyDig 378 
[app dism 99 N. Y. 672 mem]; Foster 
v. Donald, 1 Jac. & W. 252, 37 Re- 
print 371. 

gine La.—tTerrell v. Babcock, 8 La. 


Md.—McKim y. Thompson, 1 Bland 
130% Hopkins v. McEldery, 4 Md. Ch. 
3 


Minn.—Tenvoorde v. Tenvoorde, 128 
Minn, 126, 150 NW 396. 

N. Y.—Van Kannel Revolving ‘Door 
Co. v. Sloane, 122 App. Div. 610, 107 
NYS 504. 
speci eee v. Kelso, 4 Brewst. 

Eng.—Hagell y. Currie, L. R. 2 Ch. 
449; Freeman v. Fairlie, 3 Meriv. 29, 
36 Reprint 12; St. Victor v. Devereux, 
13 Sim. 641, 36 HngCh 641, 60 Re- 
print 249. 

Ont.—Corbett v. Meyers, 10 Grant 
Ch, (U..C.) 36. 

[a] Rule applied.—(1) Defendant, 
sued on a note and pleading an offset, 
so that the matters in contest are 
not liquidated, cannot by rule be 
eompelled by an intervener, claim- 
ing the note to pay its amount into 
court. Terrell v. Babcock, 8 La. 23. 
(2) Where the mortgagor was in pos- 
session of the property, which was 
an ample security for the amount ad- 
mitted to be due, and his insolvency 
was denied on oath, it was held that 
the mortgagee who denied the mort- 
gagor’s right to redeem had no right 
to ask for an order to pay the mort- 
gage money into court. Jenkins v. 
Hinman, 5 Paige (N. Y.) 309. (3) 
Where, after a subcontractor’s com- 
plaint to enforce a mechanic’s lien 
had been dismissed, he appealed only 
as to the contractor, and after his 
time to appeal as to the owner had 
expired the latter paid the amount 
due to the contractor, the court, af- 
ter reversal of the judgment as to 
the contractor, had no power to order 
him to pay into court an amount suf- 
ficient to satisfy plaintiff's claim, 
where the right to the money and 
the existence of a lien are disputed. 
Van Kannel Revolving Door Co. v. 
Sloane, 122 App. Div. 610, 107 NYS 
504. (4) In an action against a sav- 
ings bank for a deposit claimed by a 
third person added as a party de- 
fendant, the money need not be paid 
into court to await the final determi- 
nation of the action. Waterman v. 


[18 ©. J.—25] 


Albany City Sav. Inst., 86 Misc. 274, 

149 NYS 174, 

oer 28 N. J. Ha. 
Deposit in suit for 

formance see Specific 

[36 Cyc 706]. 

pee ck Binns v. Mount, 28 N. J. Eq. 


43. Bartlett v. Bartlett, 4 Hare 
631, 30 EngCh 631, 67 Reprint 800. 
But see Ross vy. Ross, 12 Beav. 89, 
50 Reprint 994 (where a party hay- 
ing a contingent interest in a trust 
fund moved to’ have the fund paid 
into court, and the motion was re- 
fused on the ground that there was 
no allegation of any danger to the 
fund). 

{a] Dlustration.—A residuary sum 
of stock standing in the name of 
trustees, the dividends of which were 
paid by them to the parties entitled 
thereto, should be transferred into 
court, to the credit of the cause, 
on the application of a party entitled 
to a mere contingent interest in the 
fund, and notwithstanding all the 
parties entitled to vested interests 
therein were satisfied with the con- 
duct and custody of the trustees, and 
opposed the application. Bartlett v. 
Bartlett, 4 Hare 631, 30 EngCh 631, 
67 Reprint 800. 

44. Townsend v. Sykes, 38 La, 
Ann. 862; Mills v. Pittman, 1 Paige 
(N. Y.) 490; Francis v. Collier, 5 
Madd. 75, 56 Reprint 823. But see 
Belbee v. Belbee, 6 Madd. 28, 56 Re- 
print 1000 (holding that a person not 
a party to the action may not make 
a motion for leave to pay into court 
money claimed by both parties to the 
action). 

Payment into court in interpleader 
He penne e see Interpleader [23 Cyc 

45. Newton v. Askew, 11 Beav. 
446, 50 Reprint 890. 

46. See supra § 14. 

47. Francis v. Collier, 5 Madd. 75, 
56 Reprint 823; Johnson v, Chippin- 
dall, 2 Sim. 55, 2 EngCh 55, 57 Re- 
print 823. But compare Belbee v. 
Belbee, 6 Madd. 28, 56 Reprint 1000 
(holding that a tenant from whom 
rents are adversely claimed by the 
parties may be ordered to deposit 
them as they mature, in which case, 
however, the tenant had signified his 
desire to make the deposit, by a mo- 
tion to that effect, which was de- 
nied, on the ground that he was not 


Binns v. Mount, 


specific per- 
erformance 


a party). 

48. Haggerty v. Duane, 1 Paige 
(N. Y.) 321; Chaffers v. Headlam, 17 
Jur. 754. 

49. Haggerty v. Duane, 1 Paige 
(N. Y.) 321; Chaffers v. Headlam, 17 


Jur. 754. 

50. Haggerty v. Duane, 1 Paige 
(Nui Y.)1 824e 

or Chaffers vy. Headlam, 17 Jur. 


52. Persons who may apply for 
order see supra §§ 12-14. 

Persons against whom order may 
be made see supra § 15. 

53. Shockley’s Pet., 17 Del. 273, 
40 A 118; Abegg v. People’s Trust Co., 
58 App. Div. 611, 68 NYS 755; Mar- 
riage v. Royal Exch. Assur. Ca., 18 
L. J. Ch. 216. Contra Ward v. Booth, 
L. R. 14 Eq. 195 (holding that an 
order for payment into court of funds 
in the hands of a stakeholder within 
the state may be made in a suit in 
which one of two parties, each of 
whom claims the fund under a per- 
son residing abroad, is plaintiff, and 
the other a defendant, although the 
absentee may not be effectually made 
a party to the suit); Wilton v. Hill, 
2 De G. M. & G. 807, 51 EngCh 632, 
42 Reprint 1088. 

[a] Rule applied.—Where moneys 
paid into court were invested in a 
bond secured by mortgage to pay in- 
terest to a widow during her life the 
owner of the land was not allowed 
to pay the amount of the bond into 
court because the persons entitled to 
the principal and interest had not 
joined in the application. Shock- 
ley’s Pet., 17 Del. 273, 40 A 113... 

54. Whitmarsh v. Robertson, 4 
Beav. 26, 49 Reprint 246. 

55. Brooks v. Dent, 4 Md. Ch. 473; 
Abegg v. People’s Trust Co., 58 App. 
Div. 611, 68 NYS 755; American Seed- 
ing Mach. Co. v. Commander, 77 S. C. 
$12, 57 SE 1108. 

fa] Rule appiied.—A final order 
on a petition asking defendant to 
bring money into court for the pur- 
pose of investment cannot be passed 
without notice to, or a hearing of, 
the opposite party, where he has an- 
swered the petition and objected to 
the application. Brooks vy. Dent, 4 
Md. Ch. 473. : 

56. Isaacs v. Weatherstone, 10 
Hare appendix xxx, 44 EngCh 744, 68 
Reprint 1130. 

57. Elliott v. Jones, 47 Iowa 124. 

{a] What constitutes waiver.—By 


770 [18C.J.] 


The order for deposit must be the subject of a sub- 
stantive motion.®® 

Single motion for payment into court and produc- 
tion of documents. Where defendant admits by his 
answer the possession of documents and a balance 
of money, it is irregular to move for the production 
of the documents and the payment of the money into 
court by two separate motions; they should be in- 
cluded in one.°? 

Bond. An order impounding rents with the clerk 
of the court until the final disposition of a suit to 
quiet title is not equivalent to the appointment of a 
receiver so as to require complainants to give bond.®° 

[§ 19] D. Affidavit in Support of Application. 
A motion for a rule nisi to show cause why de- 
fendant should not be required to pay a fund into 
court should generally be accompanied by an affi- 
davit verifying the facts on which that relief is 
asked.*t 

[§ 20] E. Order for Deposit—1. Necessity. In 
order to complete a deposit and render it legally 
effective, the money must be delivered pursuant to 
an order of the court;*? and if the deposit is made 
without such order or a subsequent ratification the 
clerk may refund it.® 

[§ 21] 2. Time of Making. The order for pay- 
ment into court may be made at various stages in the 
progress of the cause according to the nature of the 
particular suit and the practice prevailing in the 
particular court.*4 It is a general rule, however, 


DEPOSITS IN COURT 


[§§ 18-27 


that after a decree has been rendered a motion 
founded on admissions in the answer will be re- 
fused.°> But where, after decree, defendant filed 
an affidavit which showed that a considerable sum 
was due plaintiff, the order has been made.** 

Order by judge in vacation. In proper cases an 
order to pay money into court may be granted 
by the judge in vacation.®* 

[§ 22] 3. Requisites. When money is ordered 
into court, it is ordered to be paid in on a certain 
day named in the order, instead of ‘‘forthwith,’’ as 
was the early English practice.°8 An order im- 
pounding property need not provide for its delivery 
to defendant on his satisfying plaintiff’s judgment. 

[§ 23] 4. Service. An order requiring a per- 
son not a party to the cause to pay in a sum of 
money within a certain time must be served on him 
before the expiration of that time.’° 

[§ 24] 5. Construction. An order for payment 
of money into court ‘‘with interest’’ means interest 
at the legal rate.7 

[§ 25] 6. Conclusiveness. An order on a mo- 
tion to require money to be deposited in court is 
conclusive on the parties in subsequent proceed- 
ings,”? 

[§ 26] 7. Rescission. Where an order has been 
made for payment into court by a given day, a mo- 
tion to rescind it will not be entertained until the 
money shall have been paid in.”® 


VIII. DELIVERY INTO COURT 


[§ 27] A. InGeneral. A deposit must be made 
in the court which originally had jurisdiction of the 
action, and which required its delivery, although the 
case has been taken to a higher court.7* Although 
paying money to a clerk pursuant to 


Holmes, 26 N. Y. 338. 


the fund must ordinarily come into the actual phys. 
ical possession of the court in order to make the 
deposit effective,”> yet the court, in lieu of appoint- 
ing a receiver, may permit the fund to remain in the 


a decree requiring him to do so, a 
stranger to a cause waives the ob- 
jection that he had no notice of the 
suit in which the decree was ren- 
dered. Elliott v. Jones, 47 Iowa 124. 

58. Egginton v. Horden, 5 L. J. 
Ch. 48. 

59. Hawke v. Kemp, 3 Beay. 288, 
43 EngCh 288, 49 Reprint 112. 

60. Metz v. Brodfuehrer, 198 Ill. 
A. 587. 

61. Texas v. White, 131 U. S. ap- 
pendix xcv, 19 L. ed. 532 (holding, 
however, that where due notice has 
been given to defendant, and he has 
appeared and admitted that he has 
received the fund in question, and 
stated that he is ready to answer on 
the merits, the court will grant the 
rule, giving leave to the parties to 
file their affidavits on the hearing). 

62. Brown v. Peo., 3 Colo. 115; 
Peo. v. Cobb, 10 Colo. A. 478, 51 P 
523; Davidson v. Lamprey, 16 Minn. 
445; Levan v. Sternfeld, 55 N. J. L. 
41, 25 A 854; Baker v. Hunt, 1 Wend. 
Chee Y)103. 

Leave of court to deposit in court 
pursuant to tender see Tender [38 
Cye 171]. ‘ 

63. Hammer y. Kaufman, 39 IIl. 
au Baker vy. Hunt, 1 Wend. (N. Y.) 


[a] Ratification of deposit made 
without order.—-Under Code Civ. Proc. 
§§ 572, 573, a deposit in court, with- 
out a preliminary order directing it, 
and paid to the county treasurer, be- 
came public money, where the court 
thereafter found that a deposit had 
been made, and adjudged that the 
party for whose benefit it was made 
was entitled theretq, Agoure v. Peck, 
Dt iCaleAl 7595121 Po 706; 

Withdrawal of unauthorized deposit 
by depositor see infra § 36. 

64. See cases infra this note. 

[a] Illustrations.—(1) The order 
may be made at the trial. Requa v. 


for partnership accounting defend- 
ant may be ordered to pay money into 
court before answer 
gross fraud appearing on an affidavit 
filed by plaintiff and the answer of 
defendant thereto. Jervis v. White, 
6 Ves. Jr. 738, 31 Reprint 1284. (3) 
Plaintiff may, on an examination ad- 
mitting money due, and before the 
cause is set down for further direc- 
tions, move for payment of the fund 
into court. Hatch v. sae PCy 
Jr. 116, 34 Reprint 462. (4) After 
verdict and certificate of probable 
cause granted, the court will not or- 
der the amount of the sum recovered 
to be brought into court. Shuter v. 
Hallet, t-Cai- “CN. ¥-) 018.€ol. & C, 
Cas. 330. (5) Before report a court 
will not order in a balance allowed 
against defendant on an accounting 
before the master. Fox v. Mackreth, 
1 Ves. Jr. 69, 30 Reprint 234. (6) To 
obtain an order upon a defendant to 
bring money into court before the 
finai hearing, it must appear that he 
who asks for such an order has an 
interest in the money proposed to be 
called in, and that he who has it in 
his hands has no equitable right to 
it; and the facts from which this ap- 
pears must be found in the case as 
it then stands, either admitted or so 
established as to be open to no fur- 
ther controversy at any subsequent 
stage of the proceedings. McKim v. 
Thompson, 1 Bland (Md.) 150; Hop- 
kins v. McEldery, 4 Md. Ch. 23. 

65. Wright v. Lukes, 13 Beav. 107, 
51 Reprint 42; Binns v. Parr, 7 Hare 
288, 27 EngCh 288, 68 Reprint 118; 
Burn v. Bowes, 6 L. J. Ch. 275. But 
see Anonymous, 1 L. J. Ch. O. S. 72 
(where the order was made after de- 
cree and master’s report, defendant 
being permitted, however, to. dis- 
charge himself, by affidavit, of any 
part of the sums which he had for- 
merly admitted). 


(2) On a bill yee. Dunne v. English, L. R. 18 Eq. 
67. Pressley v. Lamb, 105 Ind. 171, 
in a case of|4 NE 682. 
68. Higgins v. , 8 Ves. Jr. 381, 


32 Reprint 402. 
69. Goldstein vy. Basch, 195 Ill. A. 


fe . 

70. Duffield v. Elwes, 2 Beav. 268, 
17 EngCh 268, 48 Reprint 1183. 

71. Lawrence v. Grout, 121 App. 
Div. 701, 106 NYS 500. 

[a]. Thus, where plaintiffs failed 
to comply with an order directing 
that they deposit with the New York 
city chamberlain a_ specified sum, 
“with interest” from May 12, 1905, to 
the credit of the action, and were 
thereupon adjudged in contempt, it 
was improper for the court to permit 
plaintiffs to purge tlemselves by de- 
positing the amount directed with in- 
terest at two and one half per cent, 
as the words “with interest’? meant 
interest at the legal rate of six per 
cent. Lawrence v. Grout, 121 App. 
Div. 701, 106 NYS 500. 

72. Elliott v. Jones, 47 Iowa 124; 
Harris v. Elliott, 26 App. Div. 623 
mem, 49 NYS 916; Logue v. Ather- 
pot, 7./Pa. “Dist.” 365, 21 Pa. Co. 

[a] Rule applied. — (1) Where 
money is ordered into court to be 
paid by the clerk to defendant, the 
order cannot be attacked by answer 
and cross bill in a proceeding to com- 
pel the clerk to pay the money in 
accordance with it. Elliott v. Jones, 
47 Iowa 124. (2) So a motion to com- 
pel payment into court will be de- 
nied where a former motion for sub- 
stantially the same relief was denied. 
Harris v. Hlliott, 26 App. Div. 623 
mem, 49 NYS 916. 

13 Price 117, 


73. Dacie v. John, 
147 Reprint 938. 

74 Montell v. San Juan Dist. Ct., 
7 Porto Rico 320. 

75. Myer v. Baker, 60 SW 521, 22 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee aa :.eeK“xa,_—" 


surrogate in his administrative ca- 


§$ 27-31] 


possession of a bank as depositary, to be held as a 
fund in court, subject to its orders.*® 

[§ 28] B. Delivery to Officer of Court. Pay- 
ment into court, as used in statutes and rules of 
court, or in decrees, means paying to or depositing 


with the register, assistant register, 


branch of the court in which the suit is pending or | 


DEPOSITS IN COURT 


eourt.7& 


or clerk of that 


{[§ 30] D. Delivery to Solicitor. 
held that payment to the solicitor for all parties in 
the suit is equivalent to payment into court.7? 


[18 0.5.) 771 


the decree was entered.”* 
[§ 29] ©. Delivery to Referee. 
referee on a trial before him is not payment into. 


Payment to a 


It has been 


Ix. CUSTODY AND INVESTMENT OF FUND 


[§ 31] A. Powers, Duties, and Liabilities of 
It is within the power of 
the legislature to designate or authorize the desig- 
nation of the custodian of funds deposited under an 
order of court.+ A clerk of the court may be desig- 


Custodian in General.*? 


nated by statute as the custodian of 


court,®* or he may receive such money by virtue of a 
rule or practice of the court in which the deposit is 
made.=* Where money is paid into court under a 
deeree or order of court, the clerk by virtue of his 


KyL 1325; Matter of Sohmer, 153] 
App. Div. 752, 138 NYS 795. 

[a] Bule applied—(1) Where a 
party is adjudged to pay a sum to 
the court commissioner, an unexe- 
cuted agreement by the commissioner 
to give him credit by an amount} 
which the commissioner was ordered | 
in another action to collect and pay 
to the party does not entitle him to; 
a credit therefor, no receipts being} 
executed and the esiate of the com- 
missioner being insolvent. Myers Vv.) 
Baker, 60 SW 521, 22 KyL 1325. (2) 
Funds held by a trust company un- 
der L. (1896) ec 110, in compliance 
with the terms of a will, are not) 
“moneys and securities paid into| 
court,” within Code Civ. Proc. § 744a,| 
added by L. (1908) ec 182, relating to} 
the transfer of such moneys and se- 
curities to the proper chamberlain or 
county treasurer. | Matter of Sohmer, 
153 App. Div. 752, 138 NYS 795. (3) | 
Deposit by 2 guardian ad litem of} 
infants of proceeds of actions | 
brought for the infants in a savings | 
bank, not a designated depositary of | } 
funds of the court and not made un-| 
der any order of court, is not money | 
paid into court, within Code Civ. Proc. | 
§ 744a, and the court may not direct | 
its transfer to the city chamberlain. 
Matter of Harris, 77 Misc. 590, 137) 
NYS 234. (4) Under Banking "Law | 
§ 186, subd 611 and §§ 189, 150, and | 
Code of Civ. Proc. $§ 743, 754, relat-| 
ing to depositaries of money paid or} 
brought into court, money received! 
by trustee or receiver in bankruptcy, | 
and deposited, subject to withdrawal 
by check, with a trust company, a 
depositary designated by the state 
comptroller, is not money paid into} 
court within the meaning of the} 
banking law, and the debt thereby | 

’ 


created is not entitled to preference. 
Henkel vy. Carnegie Trust Co. 213) 
N. Y. 185, 107 NE 346, 214 N. ¥. 623, 
108 NE 1086 [rev 154 App. Div. 596, 


139 NYS 9691]. 
[b] D to surrogate in his 
ve capacity.—Money ap- 
propriated by the board of super- 
visors of a county to pay defdleations 
in the surrogate’s office, and intrust- 
ing the distribution thereof to the) 


pacity, is not money “paid into 
court,” within L. (1892) ¢ 651 § 9, 
providing for the payment over to 
the state treasurer of funds paid into 
court. Matter of New York (Special 
Fund), 137 App. Div. 803, 122 NYS 
656 [rev on other grounds 200 N. Y. 
138, 93 -NE 689]. 

76. Ex p. Prescott. 19 F. Cas. No. 
11,388, 2 Gall. 146; Continental Nat. 


Bank v. Myerly, 24 App. Div. 154, 48 
— 718. See also Depositaries § 


[al “Deposited in court,” as used 
in 1 U. S. St. at L. 625 ¢ 19, providing 
that in all cases of admiralty juris- 
diction the clerk of the district court 


money paid into 


centage on all moneys deposited in | 


court, means money which is depos-| 


; 


ited subject to the order of the court, 
whether it is in the actual posses-| 
sion of the court, or a bank, or of 
an officer of the court. It is not lim- 
ited to money brought in and de- 
posited, sedente curia, in the actual 
Manual possession of the court. It! 
includes money deposited in the bank | 
subject to the order of the court.) 
Ex p. Prescott, 19 F. Cas. No. 11,388, 
2 Gall. 146. 

[b] A special deposit with a trust, 
company io the credit of a pending} 
action, and subject to the order of the 
eourt, made the trust company a 
bailee of the fund, and the superin- 
tendent of banks into whose hands 
the trust company thereafter passed 
was bound to pay it to the person} 
entitled thereto. Van Wagoner v. 
Buckley, 148 App. Div. 808, 133 NYS 


599. 

77. Cramton y. Rutledge, 169 Ala. 
486, 53 S 922; Sturdivant v. Reese, 86/| 
Ark. 452, 455, 111 SW 261; Higgins 
vy. Keyes, 5 Cal. A. 482, 90 P 972; 
Leavitt v. De Launay, 4 Sandf. Ch. 
CN. Y¥.) 480. 

fa] A person in custody of a de-— 
posit subject to private agreement to 
await determination of suit and to 
deliver to the party who should re- 
cover in the cause holds such de- 
posit as Officer of court. Cramton y. 
Rutledge, 169 Ala. 486, 53 S 922. | 

{b] Capacity in which clerk of 
court holds fund—Where money de- 
posited in court by a party to a 
pending suit, to abide the judgment 
of the court, is paid to the clerk of 
the court, the clerk holds it as an 
officer of the court and not as an 
individual; and it is his duty, unless 
otherwise directed, to turn it over 
to the county treasurer. Higgins v. 
Keyes, 5 Cal. A. 482, 90 P 972. 

Authority of clerks of courts to re- 
ceive payment of judgment see Judg- 
ments [23 Cyc 1464]. 

Powers ae duties of clerks of 
courts as to mey in general see 
Clerks of cioertia §§ 77-80, 105. 

78. Becker v. Boon, 61 N. Y. 317. 

79. Price v. North, 2 Y. & Coll. 
Exch. 620, 160 Reprint 544. 

_ Powers, duties, and labilities 
of: 

Clerk of court see Clerks of Courts} 

§§ T7-S0, 105. 

Depositary in general see Deposita- 

ries § 12. 

Officer generally see Officers [29 Cyc 

1431 et seq]. 

Receiver see Receivers [34 Cyc 251 
et seq]. 
Sheriff or constable see Sheriffs and 

Constables [35 Cyc 1541, 1699]. 
United States marshal see United) 

Sisten Marshals [39 Cyc 820 et) 


eq]. 
81. Henkel v. Carnegie Trust Co.,| 
213 N. Y. 185, 107 NE 346 [rearg den 
214 N. Y. 623, 108 NE 1096 (rev 154) 


office is the proper -ustodian of the fund,®* but in 
the absence of statutes he has no authority to re- 
ceive deposits not made in pursuance to an order or 
decree.5> The powers and duties of the custodian 
of a fund deposited in court with reference to the 
investment or disposition of the money are generally 
defined by order of court in the cause,5* and he may 
be without authority to make any disposition of the 
fund without such order;%* but failure to obtain a 
formal order may be cured by the court’s subse- 


{of Sohmer, 156 App. Div. 781, 141 NYS 
740; Peo. v. Keenan, 110 App. Div. 
537, 97 NYS 77 [aff 185 N. Y. 600 
mem, 78 NE 1108 mem]; Olivieri v. 
Olivieri, 6 Porto Rico Fed. 165. 

82. Jewett v. State, 94 Ind. 549; 
State v. Hobson, 5 OhS&CP 442, 5 Oh 
NP 321. 

[a] What constitutes “funds.”— 
A county order paid into the hands 
of a county clerk under order of court 
is “funds” within Rev. St. (1881) $ 
5850, authorizing the clerk to receive 
“all such funds as may be ordered 
to be paid into the respective courts,” 
ete. Jewett v. State, 94 Ind. 549. 

83. U.S. v. Abeel, 174 Fed. 12, 98 
CCA 50; In re Finks, 41 Fed. 383. 

34 U. S—Howard v. U. S, 102 
Fed. 77, 42 CCA 169 [aff 184 U. Ss. 676, 
22 SCt 543, 46 L. ed. 754]. 

Ala.—McPhillips v. McGrath, 117 
Ala. 549, 23 S 721; Coleman v. Or- 
mond, 60 Ala. 328; Currie v. Thomas, 
8 Port. 293. 

Ark.—State v. Watson, 38 Ark. 96. 

Colo.—Peo. v. Cobb, 10 Colo. A. 478, 
51 P 523. 

Tll.—Baltimore, etc., R. Co. v. Gaul- 
ter, 165 Lil. 233, 46 NE 256. 

Iowa.—Walters-Cates v. Wilkinson, 
$2 Iowa 129, 60 NW 514. 

Nebr.—Dirks v. Juel, 59 Nebr. 353, 
80 NW 1045; McDonald y. Atkins, 13 
Nebr. 568, 14 NW 532. 

N. Y¥.—Green v. Ward, 1 Barb. 21. 

Pa.—Aurentz v. Porter, 56 Pa. 115. 

{a] Power to receive money in va- 
cation.—In the absence of statutory 
provisions money cannot be lawfully 
paid to the clerk of court in vaca- 
tion, or in any other manner than as 
the officer of the court in term time. 
Currie v. Thomas, 8 Port. (Ala.) 293. 

85. Colo.—Peo. v. Cobb, 10 Colo. A. 
478, 51 P 523. 
oe ee v. Kaufman, 39 Tl. 

Ky.—Hardin v. Carrico, 3 Metc. 289; 
Chinn v. Mitchell, 2 Metc. 92; Durant 
v. Gabby, 2 Metce. 91. 

N. Y¥.—Baker v. Hunt, 1 Wend. 103. 

S. C—Mazyck v. McEwen, 18 S. C. 


L. 28. 
[a] Effect of recording unauthor- 
ized receipt—An entry by the clerk 


of a court of money:received by him 
without authority of court is no 
part of the record of the court, and 
hence could not operate to make the 
money so received a fund in court. 
= v. Cobb, 10 Colo. A. 478, 51 P 
523. 
86. Thurston v. E. P. Wilbur Trust 
Co., 7 Misc. 392, 27 NYS 923. 

Change of depositary see infra §§ 
37, 

87. "Erie County v. Diehl, 129 App. 
Div. 735, 114 NYS 80 [aff 196 N. Y. 
501 mem, 89 NE 1100 mem]; Dobbins 
v. Carroll, 137 Tenn. 133, 192 SW 
166. 

[a] Nonnegotiable note for pur- 
chase money of land sold under de- 
eree of court and payable to clerk 


be entitled to a certain per-! App. Div. 596, 139 NYS 969)]; Matter!is not subject to assignment and de- 
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quent acquiescence in and approval of the eus- 
In the absence of an order of in- 
structions, the custodian’s powers and duties are 
usually controlled by statute,S® or general order of 
If an order relative to the disposition of 
the fund is violated by the eustodian, or if he 
uses the fund for his own purposes,*? he is guilty 
The power and duty to invest the 
fund carries with it the power to do all things inci- 
dentally necessary or proper to effectuate the invest- 
ment,®® and to realize upon the securities taken by 


todian’s acts.8§ 
eourt.9° 


of a conversion. 


him.°* 


[§ 32] 


livery by him without order of court. 
Dobbins v. Carroll, 187 Tenn. 133, 192 
SW 166. 
Power under: 
General order or rule of court see 
infra text and note 90. 
Statute see infra text and note 89. 
88. Retan v. Union Trust Co., 184 
Mich. 1, 95 NW 1006; Fisher v. Cun- 
ningham, (Tenn. Ch. A.) 58 SW 399. 
[a] Rule applied.—(1) The act of 
the register in chancery, in deposit- 
ing a fund in a bank, was not in- 
valid,, although made without a for- 
mal order of court specifying the 
bank in which the deposit should be 
made, where the register, as required 
by statute, subsequently rendered 
statements to the presiding ooh, 
showing the amount deposited, in 
what bank, ete., and these statements 
were approved by the judge. Retan 
v. Union Trust Co., supra. (2) A loan 
of funds by the clerk and master 
without authority was ratified by a 
subsequent order of court: recogniz- 
ing the loan. Fisher v. Cunningham, 
supra, 


Estoppel of borrower of fund and! 


pe surety to deny liability see infra 

89. See statutory provisions. 

90. Chesterman v. Byland, 81 
N. Y. 398. But see Combs v. Breat- 
hitt County, 49 SW 2, 20 KyL 1247 
(holding that under the Code the 
court has no power, over the pro- 
test of a party making claim thereto, 
to Ane at money paid into court). 

a 
former court of chancery, providing 
that, where no direction for the in- 
vestment of funds paid into court 
is contained in the decree, and the 
money is not applied for within’ six 
months thereafter, it shall be the 
duty of the custodian without any 
special order to invest it in public 
stocks or other permanent securities, 
is. still in force, 
Supreme Ct. Rules rule 82 of 1871 and 
1874, and rule 73 of 1877, prescrib- 
ing the place of deposit of the funds 
while on deposit. Chesterman v. Ey- 
land, 81.N. Y. 398. ; 

91. Clisby v. Mastin, 150 Ala. 182, 
43 S_742,.124 AmSR 64. 

[a] Rule applied.—Where money 
paid a register was directed to be 
kept in the registry of the court un- 
til further orders, but the register 
deposited it in a bank in his own 
name as register, such deposit vio- 
lated the court’s order and the stat- 
ute and amounted to a conversion of 
the fund, Clisby v. Mastin, 150 Ala. 
132, 43. S 742, 124 AmSR 64. 

92. Mott v. Pettit, 1. N. J. L. 344. 

93. Tompkins County v. Ingersoll, 
81 App. Div. 344, 81 NYS 242 [aff 177 
N._ Y. 543 mem, 69 NE 1132 mem]. 

[a] Tilustration.— Where a fund is 
paid to a county treasurer to be in- 
vested by him for the benefit of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


B. Collection of Investment.®® 
though the fund is loaned out without authority, 
neither the borrower nor his surety may set this up 
as a defense in proceedings to compel repayment ;°° 
nor ean they defend on the ground that the fund had 
been exhausted by previous loans.°? 
is loaned out by order of court and the borrower 


modified only by! 


DEPOSITS IN COURT 


General.* 
Al- 


the deposit.® 
If the deposit 


parties, it is his duty to continue 
the investment, and he has all power 
necessary to deal with it for that 
purpose; he may receive payment in 
part or in whole; if the investment 
is taken in the form of a mortgage, 
he has power, on payment, to dis- 
eharge it, and in case’ of part pay- 
ment to release portions of the prem- 
ises from its operation; and where 
he invests the fund in a mortgage 
and afterward releases a part of the 
premises without receiving payment 
from the mortgagor, the release will 
be sustained in favor of persons sub- 
sequently making loans to the mort- 
gagor on the faith of them and tak- 
ing a mortgage on the released prem- 
ises by way of security. Baldwin vy. 
Crary, 30 Hun (N. Y.) 422, 

{b] Mode of investment.—The 
chamberlain of the city of New York 
may.aggregate in one mortgage sev- 
eral funds which it is his duty to in- 


he Chesterman y. Eyland, 81 N. Y, 
398. 
[c] Transfer of securities.—The 


powers of a county treasurer in the 
control of funds paid into court are 
the same as other trustees, and he 
may transfer securities taken upon 
investment of the fund according to 
his best judgment without order of 
court, and the transferee takes a good 
title thereto notwithstanding the 
treasurer has used the money re- 
ceived from the transfer to replace 
court moneys wrongfully converted 


' by him. Tompkins County v. Inger- 
Tllustration.—Rule 180 of the) 


soll, 81 App. Div. 344, 81 NYS 242 


[aff 177 N. Y. 543 mem, 69 NH 1132 
mem]. 

94 Baldwin v. Crary, 80 Hun 
(N. Y.) 422. 

fa] Foreclosure suits.—If funds 


are deposited with the chamberlain 
of the city of New York for invest- 
ment, and he invests them in a mort- 
gage, it is his duty to realize on the 
security in the ordinary way, and 
he may accordingly foreclose the 
mortgage without order of court. 
Chesterman vy. Eyland, 81 N. Y. 898. 

95. Collection as prerequisite to 
order for payment out of court see 
infra § 41. 

Liability of be age for failure to 
collect see infra § 8 

96. Fisher v. rnatiehern. (Tenn. 
Ch. A.) 58 SW 399; Weaver v. Ruhm, 
(Tenn. Ch. A.) 47 SW 171, 

97. Weaver v. Ruhm, (Tenn. Ch. 
A.) 47 SW 171. 

98. Cripple Creek First Nat. Bank 
v. Londonderry Min. Co., 50 Colo. 85, 
114 P 318; Fisher v. Cunningham, 


(Tenn. Ch. A.) 58 SW 399; Vaughn v.) 


(Tenn. Ch. A.) 39 SW 868, 

“While it is true, as alleged, that 
there are no statutory provisions 
regulating or providing for judg- 
ments by motion in this class of 
cases, none are needed: It is''a 


Tealey, 
869 


[§§ 81-88 


is in default, a direct action need not be brought for 
its recovery, but judgment may be rendered against 
him on motion,®® and without notice.®® In any event, 
the borrower who has appeared and defended the 
motion waives his right to object that he should have 
been sued in an action at law or by a bill in equity.t 
The statutes of limitations do not apply to a pro- 
ceeding in the cause to collect an investment of 
funds in eourt,? although they may apply to an inde- 
pendent action for that purpose.’ 

[§ 83] C. Loss or Depletion of Fund—t. 
Where several funds have been invested 
in one security, a loss arising from depreciation in 
value should be borne by all the funds pro rata.® 
The party upon whom the loss of a partieular fund 
shall fall depends upon the nature and purpose of 
‘A bank to whose cashier a clerk of 
the court assigns a nonnegotiable note paid into 
eourt, and which colleets it, is liable for the full 


In 


jurisdiction existing and exercised 
from time immemorial. The fund 
borrowed is in the custody of the 
eourt and the individual and his 
securities who come into court and 
borrow this make themselves parties, 
and are subject to the orders and 
decrees of the court.” Vaughn vy. 
Tealey, supra, 

99. Vaughn v. Tealey, (Tenn. Ch. 
A.) 39 SW 868. 

[a]. The borrower of funds in 
court is a party to the cause to which 
the funds belong, and an order that 
they be collected is notice to him, 
upon which judgment may be en- 
tered on motion. Vaughn v. Tealey, 
(Tenn. Ch. A.) 39 SW 868. 

1. Cripple Creek First Nat, Bank 
v. Londonderry Min. Co., 50 Colo. 85, 
114 P 818; Fisher v. Cunningham, 
(Tenn. Ch. A.) 58 SW 399. 

2. Weaver v. Ruhm, Ch. 
A.) 47 SW 171. 

Limitations as to proceeding: 

To compel restitution of fund see 

infra § 51, 

To enforce claim against fund see 

infra § 58, 

[a] Rule applied.—A surety on a 
note given for funds in the custody 
of the clerk and master which states 
that it was given for funds belonging 
to a specified case makes himself a 
party to the case, and he may not 
avail himself of the statute of limi- 
tations to defeat collection: of the 
note pending suit. Weaver v. Ruhm, 
(Tenn. Ch. A.) 47 SW 171. 

8. Bowen v. Helm, 41 SW 289, 19 
Kyl 486, 

[a] Tiustration.— The limitation 
provided by Gen, St. c 71 art 6 § 2, 
as to the surety in a bond executed to 
the master commissioner for money 
loaned under order of court runs 
from the maturity of the bond, and 
not from the time the court orders 
the money to be collected, although 
the bond provides that payment is to 
be enforceable as the court may di- 
rect, and that the fact that one of the 
beneficiaries of the fund is an infant 
does not jextend the period of limita- 
tion as/to the surety. Bowen v. 
Helm, 41 SW 289, 19 Kyl 486. 

Statutes of lmitations generally 
4 Limitations of Actions [25 Cyc 


68]. 

4. Liability of government to 
claimant in case of loss by failure of 
depositary see Depositaries § 76. 

5. Elkin vy. Elkin, 29 Mise. 518, 61 
NYS 947. 

6. See cases infra this note. 

[a] Tllustrations. — (1) Where 
money is paid into court on a bill 
for an accounting, pursuant to or- 
der for the balance admitted to be 
due, and it is paid to the eredit of 
the cause generally, and not in sat- 
isfaction of plaintiff's. demand pro 


(Tenn, 


‘tanto, and the money is invested in 


public stocks on which a loss subse- 


§§ 33-37] 


amount of the fund.” 

Priority over claim of county. If there is a short- 
age in the funds of the clerk of a county not operat- 
ing under the fee system, litigants having claims 
against a fund deposited with him are entitled to 
payment from the amount on hand in preference to 
the clerk’s successor in office.8 

[§ 34] 2. Liability of Custodian.® An order of 
court is a sufficient protection to the officer for his 
dealing with the fund,?° and he is not liable to the 
parties in interest for loss or depletion of the fund 
where he invests it in accordance with his powers 
and duties 1! and is not negligent in his management 
of the fund.t? But he is liable where he loans or 
deposits the fund in violation of law,!* or for loss 
caused by want of due diligence,!* such as failure to 
collect a fund loaned out.© It would seem, how- 
ever, that an officer who has loaned funds on mort- 
gage security cannot be held liable for want of dili- 
gence in prosecuting an action on the mortgage 
note, unless it is shown that the reniedy against the 
mortgagor has been exhausted.!° If the clerk of the 
court converts a deposit to his own use, the parties 
entitled to such deposit may have the fund paid into 
court on motion,’ or they may file a petition in the 
original cause against the clerk and the sureties on 
his official bond.8 

Deposit under void order. If the order under 
which money is paid into court is void, and the of- 
ficer, pursuant to an order of court, loans it out, and 
afterward collects it and defaults in payment, it has 
been held that he and his sureties are liable for the 
loss to the party who made the deposit.!® 


v. Mastin, 150 Ala. 
AmSR 64. (2) A 


quently happens, the loss must be 
borne by defendant, especially where 
plaintiffs were willing to receive the 
money on account, and such appro- 
priation was objected to by defend- 
ant. De Peyster v. Clarkson, 2 Wend. 
Qo Yd 71a ¢fatt. sEOpE.... O05 T. 72) 
Where, however, goods in suit are 
converted into money, which is by 
eonsent of all parties placed in the 
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who receives a certificate of deposit 
under a judgment adjudging 
certificate to be a deposit 
for the benefit of a party to a pend- 
ing litigation must reduce to his pos- 
session the money payable on the cer- 
tificate and safely keep it until dis- 
bursed under authority of law, and 
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: Rights and liability of custodian’s surety. Upon 
liquidation of a depositary of court funds, the state 
comptroller is entitled to demand and receive the. 
amount of the deposit from the depositary’s surety 
and to assign over to such surety the state’s rights 
therein.?° 

[§ 35] D. Withdrawal of Fund by Depositor 24 
—l. Conditions not Performed. If a deposit is 
made on a condition with which the other party re- 
fuses to comply, the depositor may withdraw the 
fund as a matter of right.?2 

[§ 36] 2. Unauthorized Deposits. When the 
deposit is made without an order of court, it may 
be withdrawn at any time before the court recog- 
nizes it as a fund under its control, or the party 
for whom it is intended manifests a willineness to 
receive it on the terms on which it was deposited.2® 

[§ 37] HE. Change of Depositary—1. In Gen- 
eral. Where a fund paid into court and deposited 
with a bank or other depositary is not realizing a 
reasonable rate of interest, the court may order its 
transfer to a suitable depositary where it will be- 
come more productive,*4 upon giving notice to per- 
sons interested in the fund.?® 

In New York the statute provides that money 
paid into court and deposited in a bank or with a 
trust company shall be transferred, on application 
of the comptroller, to the treasurer of the proper 
county or to the chamberlain in New York city.?° 
This provision has been declared valid,*” and it has 
been held that notice of the application for transfer 
need not be given to the parties interested in the 


132, 43 S 742, 124 18. 
county. treasurer | 561. 
[a] Necessity for security.—Such 
petition is not an original suit but 
only an incidental proceeding in the 
original cause, and this being so the 
petitioner need not give security for 
the prosecution of the suit. Hx p, 
Yowell, 7 Heisk. (Tenn.) 561, .. 

19. Catlin v. U. S. Fidelity, ete.,. 


Eix p. Yowell, 7 Heisk. (Tenn.) 


such 
in court 


hands of an officer of the court, it is 
at the risk of one party as_much as 
the other. Mansfield v. Whatcom 
WAL Nat. Bank, 6 Wash. 603, 34 P 
143, 

7. Dobbins v. Carroll, 187 Tenn. 
133, 192 SW 166. 

8. In re Hobson, 8 OhS&CP 700, 7 


9. Liability: 

Of clerk of court generally see Clerks 
of Courts § 105. , 

Where order for payment out is 
proneriy ty procured see infra § 


10. Peo. v. Randall, 73 N. Y. 416. 

11. Johnson v. Fleming, 116 Ky. 
680, 50 SW 855, 21 KyL 4; U. S. Blow- 
pipe Co. v. Spencer, 61 W. Va. 191, 56 
SE 345, 

12. Johnson v. Fleming, 116 Ky. 
680, 50 SW 855, 21 KyL 4; U. S. Blow- 
pine Fos v. Spencer, 61 W. Va. 191, 56 


SE ° 

13. Clisby v. Mastin, 150 Ala. 132, 
43 S .742,.124 AmSR_ 64; Agoure_ Vv. 
Peck, 17 Cal, A. 759, 121 P 706; Wal- 
ton v. Williams, 10 VaLJ 280. But 
compare Chesterman y. Eyland, 81 
N. Y. 398 (holding that no liability 
attaches to the chamberlain of the 
city of New York for violation of 
supreme court rule, prescribing the 
place of deposit of funds, where no 
harm resulted from the violation, and 
the fund was subsequently invested 
and lost without his fault). 

fa] Mlustrations—(1) Where a 
register illegally deposited money in 
his hands in a bank, and the bank 
failed, the register, by making the 
deposit, became eo instante a debtor 
to the parties entitled to the fund, 
and hence such register and his sure- 
ties were liable for interest. Clisby 


where he retains the certificate pay- 
able on demand he in effect loans the 
money to the bank, and violates the 
law, and he and his sureties on his 


official bond are liable for a loss in| 


consequence of the insolvency of the 
bank, although he acted in good faith, 
and believed that the bank was sol- 


vent. Agoure v. Peck, 17 Cal. A. 759, 
121 P 706. 
[b] Extent of liability—Where a 


general receiver, appointed to hold 
office during the pleasure of the court, 
loaned a portion of the money re- 
ceived by him to a firm of which he 
was a member, the receiver and his 
sureties were chargeable only with 
simple interest on the sums so loaned, 
to be computed from the time it be- 
came his duty to invest the money, 
Walton v. Williams, 10 VaLJ 280. 
Burke v. Trevitt, 4 F. Cas. No. 
2,168, 1 Mason 96. 

15. Morgan y., Penick, 23 Kyl 27, 
62 SW 479; U. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 38465. 

fa] Rule applied.—Where an or- 
der has been entered directing the re- 
ceiver to collect funds, loaned out un- 
der order of court, and he fails to do 
so, and it is made to appear to the 
court that such failure is attribut- 
able to the misconduct or misman- 
agement of the receiver in relation to 
the trust, a decree may be entered, 
after giving him an opportunity to 
be heard, charging him personally, or 
permission may be given to sue him 
and his sureties on his official bond. 


U. S. Blowpipe Co. v. Spencer, 61 
W. Va. 191, 56 SH 345." 
16. Morgan v. Penick, 62 SW 479, 


23 Ky 27. 
gates Ex p. Yowell, 7 Heisk. (Tenn,) 


Co., 1387 Ky. 208, 125 SW 297, 

20. U.S. Fidelity, etc,, Co. vy. Car- 
negie Trust Co., 161 App. Div. 429, 
146 NYS 804 [aff 213 N. Y. 629 mem, 
107 NE 1087 mem]. 


21. Return of fund to depositor 
see infra §§ 47, 50-51. 

Withdrawal: ; 
Of deposit made in condemnation 


proceedings see Hminent Domain 
[15 Cye 943]. 

Or return of money paid into court 
pursuant to a tender see Tender 
[38 Cyc 176, 177]. 

22. Cummins v, Rapley, 17 Ark. 381. 

fa] Tlustration.—Where a debtor, 
having executed a deed of trust for 
the benefit of his creditors, filles a bill 
to enjoin a creditor from enforcing 
his judgment at law and to coerce 
his acceptance of the deed of trust, 
depositing in court the amount then 
due, according to its provisions, for 
the payment of the judgment, and 
the creditor refuses to receive the 
money except as an unconditional 
payment, or to accept the deed of 
trust, and upon a hearing the bill is 
dismissed, plaintiff may withdraw 


the fund. Cummins v. Rapley, 17 
Ark, 381. 
23. Rohrabacher v. Walsh, 170 


Mich. 59, 185 NW 907; Hammer vy. 
Kaufman, 39 Ill. 87. 

24. U. S. v. Conway Lumber Co., 
234 Wed. 961; Matter of Newton, 26 
App. Div. 547, 50 NYS 543. 

25. Matter of Newton, 26 App, Div. 
547, 50 NYS 543. 

26. Code Civ. Proc. § 744a. 

What constitutes money paid into 
court within meaning of statute see 
supra § 27. 

27. Matter of Sohmer, 156 App. 
Div. 781, 141 NYS 740. 
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fund,?* but that they are entitled to be heard on the 
question of payment of costs and disbursements on 
appeal from an order denying a motion for a trans- 
fer of the fund.2® The bank or trust company from 
which the transfer is made is entitled to a settle- 
ment of its account, and, in.a proper case, to an al- 
lowance for its. legitimate expenses.*° 


X. DISTRIBUTION OF FUND * 


Jurisdiction and 
Powers of Court. The court in which a fund has 
been deposited has power to order its distribution to 
the parties entitled thereto,** and when jurisdiction 
is once obtained, it is not lost either by the abate- 
ment of the suit,25 or by the dismissal of the bill.*® 
After the fund has been properly distributed, how- 
ever, the court has no further jurisdiction over it.°* 


[§ 39] A. In General —1. 


28. In re Walsh, 204 N. Y. 276, 
97 NE 715; Matter of Sohmer, 156 
App. Div. 781, 141 NYS 740. 

29. Matter of Sohmer, 156 App. 
woe 781, 141 NYS 740. 

0. In re Walsh, 204 N. Y. 276, 
97 SNE 715. 

31. In re Walsh, 204 N. Y. 276, 
97 NE 715. 

82. See statutory provisions, and 
cases infra this note. 

[a] The federal statutes [Rev St. 
§ 996, as amended by the act of Febr. 
19, 1897 (29 U. S. St. at L. 578 ¢ 265 
§ ’3)] provide that it shall be the 
duty of the judge or judges of the 
respective federal courts to cause any 
moneys which have remained in the 
registry of the court unclaimed for 
ten years or longer to be deposited in 
a designated depository of the United 
States to the credit of the United 
States. The statute does not attempt 
to forfeit or escheat the moneys de- 
seribed therein, but merely changes 
the depository, and after a fund has 
remained in the registry unclaimed 
for the designated period, the court 
has no power to award it to a claim- 
ant, but can only follow the statute, 
and any claim must be presented to 
the treasury department. In ‘re 
Moneys in Registry of Dist. Ct., 170 
Fed. 470. But this statute was de- 
clared unconstitutional so far as it 
provides for the deposit of the 
moneys to the credit of the United 
States, such proyision, in the opin- 
ion of the court, effecting a forfeiture 
or escheat to the United States, 
thereby depriving persons interested 
in the moneys of that interest with- 
out giving them a day in court in 
respect to the claim of the United 
States. American L. .& .'T. Co. \v. 
Grand Rivers Co., 159 Fed. 775. 

[b1 In New York, L. (1892) p 1207 
provides that funds remaining in the 
hands of a county treasurer or the 
comptroller of the city of New York, 
unclaimed for twenty: years, shall be 
transferred to the state treasurer. 
(1) The statute is valid and does not 
change or nullify any order or de- 
cree of court under which the deposit 
of such money was made. Peo. vy. 
Keenan, 110 App. Div. 537, 97 NYS 
77 [aff 185 N. Y. 600 mem, 78 NE 
1108 mem]. (2) This statute applies 
only to moneys paid into court which 
have remained in the hands of any 
county treasurer or of the chamber- 
lain of the city of New York for 
twenty years and to which there 
are or may be known or ascertain- 
able claimants, and does not apply to 
funds in court to which there are 
no known or ascertainable claimants, 
and funds in court which have re- 
mained for over twenty years and to 
which there are kngwn or ascertain- 
able claimants should be paid to the 
state treasurer. Matter of. Steven- 
son, 137 App. Div. 789, 122 NYS 664. 
(3) Where the court has ordered the 
chamberlain of the city of New York 
to pay to the state treasurer all sums 
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posits,3t 


In making | ute.°? 


General. 


of money paid into court in certain 
counties which have remained un- 
claimed for a period of twenty years, 
the court could not properly issue an 
alias order directing payment of all 
such money which has remained in 
the hands of the chamberlain for a 
period of twenty years whether 
claimed or unclaimed. Peo. v. Kee- 
nan, 132 App. Div. 331, 117 NYS 42. 
(4) Under an order of court requir- 
ing the chamberlain of the city of 
New York to pay to the state treas- 
urer all sums of money paid into 
court in a certain county and which 
have remained unclaimed for a period 
of twenty years, it was proper to ap- 
point a referee to take testimony, and 
report whether certain money remain- 
ing on deposit for such period was 
unclaimed. Peo. v. Keenan, supra. 

What constitutes money paid into 
court within meaning of statute see 
supra § 27. 

33. Distribution pending appeal 
see Appeal and Error § 1152. 

Payment of fund deposited in con- 
demnation proceedings see Hminent 
Domain [15 Cyc 929]. 

34. Ill.—Reinhold vy. Hansson, 169 
TY. A. .334. 

Ky.—Rittenhouse v Johnson, 128 
oe 301; Davis v. Watkins, 2 Bush 


Nebr.—Montgomery y. Dresher, 97 
Neer 104, 149 NW 311. 
Y.—Velten v. Vogt, 49 Hun 607, 
1 Nys 644, 
Nater, 7 


Porto Rico.—Erwin v. 
Porto Rico Fed, 244. 

[a] Rule applied.—Where there is 
money of a judgment defendant in 
the clerk’s hands sufficient to pay a 
deficiency judgment in foreclosure, 
and the judgment plaintiff cannot ob- 
tain satisfaction thereof unless the 
money is applied to such judgment, 
the court may order the fund so ap- 
plied, after ascertaining that there 
are no liens of third persons on the 
fund. Montgomery v. Dresher, 99 
Nebr, 104, 149 NW 311. 

tb] Court has power in vacation. 
—Erwin v. Nater, 7 Porto Rico Fed. 
244, 

35. Houghton y. Godschall, 2 Coop. 
t. Cott. 89, 47 Reprint 1066; Finch v. 
Winchelsea, 1 Eq. Cas. Abr. 2, 21 
Reprint 828; Roundell v. Currer, 6 
Ves. Jr. 250, 31 Reprint 1036. 

36. Wright v. Mitchell, 18 Ves. Jr. 
293, 34 Reprint 328. ’ 

37. Gay v. Hudson River Electric 
Power Co., 190 Fed. 773 [suspension 
of execution den 191 Fed. 828, 112 
CCA 342]; Hammer vy. Kaufman, 39 
Ill. 87; Sanderson vy. Sanderson, 91 
Kan. 98, 136 P 791; Meehan v. Blod- 
gett, 91 Wis. 63, 64 NW 429. 

[a] Lien on fund after return.— 
A judgment creditor of a corporation, 
whose judgment was afterward re- 
versed, with others, filed a petition in 
involuntary bankruptcy against the 
corporation on which a receiver was 
appointed.’ The corporation denied 
the jurisdiction of the court over it 


[§ 38] 2. Unclaimed Funds. 
of funds remaining unclaimed for a certain length 
of time is in some jurisdictions regulated by stat- 


[§§ 37-40 


the transfer, the original depositary is not bound to 
turn over the orders or decrees directing the ,de- 


The disposition 


The court in which the fund is deposited has ex- 
clusive jurisdiction of the question of the right to 
the moneys, and all claims against the deposit must 
be asserted there.?& 

[§ 40] 2. Rights and Liabilities of Parties in 
The court will, generally speaking, 
an order for payment of money out of court when- 
ever the party applying seems to be clearly entitled 


grant 


and pending determination of the 
question obtained the discharge of 
the receiver and a restoration of its 
property on condition that it deposit 
with a trustee appointed by the court 
money and securities to cover the 
judgment creditor’s claim. Subse- 
quently by order of the court the 
fund so deposited was released and 
returned to the corporation without 
condition, and still later the proceed- 
ings were dismissed for want of jur- 
isdiction. It was held that the cred- 
itor, who afterward obtained another 
judgment, had no lien on the money 
so deposited in compliance with the 
unauthorized order of the court, 
which followed it after its release 
and return to the corporation. Gay 
v. Hudson River Electric Power Co., 
190 Fed. 773 [suspension of execution 
den 191 Fed. 828, 112 CCA 342]. 
Payment out procured by fraud see 
infra § 50 
38. U.S. —Gregory v. Boston Safe- 
Deposit, etc., Co., 144 U. S. 665, 12 
SCt 783, 36 L, ed. 585 [mod 36 Fed. 
408]; Corbitt v. Farmers’ Bank of 
Delaware, 114 Fed. 602; Jones v. Mer- 
chants’ Nat. Bank, 76 Fed. 688, 22 
CCA 483, 35 LRA 698. 
Ark.—Sturdivant v. Reese, 86 Ark. 
452, 455, 111 SW 261 [cit Cyc]. 
Colo.—First Nat. Bank v. London- 
ory Min. Co., 50 Colo. 85, 114° P 


Conn.—Shelton v. Wolthausen, 80 
or 599, 69 A 1030, 125° AmSR 


Mass.—Gregory v. Merchants’ Nat. 
Bank, 171 Mass. 67, 50 NE 520; Tuck 
v. Manning, 150 Mass. 211, 22 NE 
suger 5 LRA 666. 

Y.—Van Wagoner v. Buckley, 
148. “App. Div. 808, 183 NYS 599. 

S. C.—Bowden v. Schatzell, 8 S. C. 
Hq. 360, 283 AmD 170. 

when —Craig v. Governor, 3 Coldw. 


[a] Tlustration.— Where money 
deposited to the credit of a certain 
cause in a federal court is paid out 
by the depositary pursuant to order, 
the depositary cannot be charged for 
the money in a suit in a state court 
on the ground that the federal court 
had no jurisdiction to make the or- 
der. Gregory v. Boston Safe-De- 
posit, ete., Co., 173 Mass. 419, 53 NE 
889. j 

[b] Fund deposited in a court of 
law.—A court of equity can make no 
order to pay out a fund deposited in 
a court of law, for the clerk of the 
law court cannot be made a party, 
as his possession is the possession 
of the court, and the court cannot 
be made a party. Bowden v. Schat- 
zell, 8 S. C. Eq. 360, 23 AmD 170. 

[c] Remedy of claimant.—Where 
a person entitled to money in pos- 
session of a depositary of court, on 
receiving notice that it is to be paid 
out to another on an order of court, 
calls on the depositary and attempts 
to secure a delay, and on refusal fails 
to apply for an order staying pro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 40-42] 


thereto.®® 


Advancing part of fund to carry on litigation. 
The court will not, as a rule, advance part of a 
fund in court merely to enable indigent parties to 
prosecute their claim to it;4° but where, from the 
circumstances of the case, it appears to the court to 
be for the best interests of the parties, and the funds 
are ample, the advancement will be made.*? 

Interest on fund. The party entitled to a fund in 
court is entitled also to interest earned while the 


fund was on deposit in a bank.*? 
ceedings for payment of the money, 
he cannot recover it of the deposi- 
tary after payment, although he com- 
menced his action before payment. 
Swart v. Central Trust Co., 4 Silv. 
Sup. 387, 7 NYS 558. 

39. U. S.—Beltz v. Great Western 
Lead Mfg. Co., 251 Fed. 696. 
ae Penabon v. Sutphen, 8 Ill. 

Mo.—Borchers v. Barckers, 158 
Mo. A. 267, 188 SW 555. 

Tex.—Blair vy. Colorado Canal Co., 
(Civ. A.) 203 SW 176. 

Wash.—State v. Smith, 98 Wash. 
100, 167 P 91, 169 P 468. 

{a] Mlustrations. — (1) Defend- 
ants, in action for rescission of ex- 
change of properties, are entitled to 
withdraw money deposited in court 
by plaintiffs pursuant to require- 
ments of judgment of rescission. 
State v. Smith, 98 Wash. 100, 167 P 
91, 169 P 468. (2) In a stockholder’s 
suit against a company and other 
stockholders, the company having be- 
come bankrupt, and the other stock- 
holders having paid into court the 
amount of money to abide its order, 
with a view to satisfaction, in whole 
or in part, of any demand determined 
to exist in favor of complainant, it 
being shown that by wrongful acts of 
his fellow stockholders complainant 
suffered loss of more than such 
amount, he is entitled to receive the 
entire amount, after deduction of 
costs. Beltz v. Great Western Lead 
Mfg. Co.. 251 Fed. 696. 

[b] Failure to prove cause of ac- 
tion.— Where a fund is deposited in 
court in a suit in equity and plaintiff 
fails to prove his cause of action, the 
court should only dismiss the suit 
and distribute the fund to defendant. 


Borchers v. Barckers, 158 Mo, A. 
267, 188 SW 555. 

40. Tillotson v. Hargreaves, 4 
Madd. 172, 56 Reprint 671; Nye v. 


Maule, 4 Myl. & C. 342, 18 EngCh 
342, 41 Reprint 133; Peck v. Beechey, 
a 40, 2 EngCh 40, 57 Reprint 


“With regard to the policy of mak- 
ing advancements of money for these 
purposes, I must say that I think 
the policy of giving that species of 
advantage to one party or the other 
extremely doubtful; if you advance 
money to one party, and leave the 
other to struggle with poverty, I can- 
not think you are promoting the ends 
of justice.” Johnston v. Todd, 3 
Beav. 218, 221, 43 EngCh 218, 49 Re- 
print 85. 

41. Methodist Episcopal Church 
Vv. gagques; 3. Sohns;,Ch: (Naive Le 
Lockhart v. Hardy, 6 Beav. 267, 49 
Reprint 829, 18 ERC 484; Coombs v. 
Brooks, 3 De G. & Sm. 452, 64 Reprint 
557; Gregg v. Taylor, 4 Russ. 279, 4 
EngCh 279, 38 Reprint 810. 

42. U.S.—Brooks v. Kerr, 223 Fed. 
1016, 139 CCA 612. 

Ind.—Krieg vy. Palmer Nat. Bank, 
(A.) 111 NE 31. 

Towa.—Rhea v. Brewster, 130 Iowa 
729, 107 NW 940, 8 AnnCas 389. 

N. Y.—Continental Ins. Co. v. 
Reeve, 149 App. Div. 835, 134 NYS 


R 
eye" C.—Ex p. Ferguson, 22 S. C. 
CGan—Wilkins yv. Geddes, 3 Can. S. 


Cc. ; 
{a] Subjection of interest to ex- 
penses 0 administering fund.— 


a 
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[§ 41] 3. Accrual of Right to Fund. Money 


deposited in court, subject to the performance of 
specified conditions or the happening of a con- 
tingency, will not be ordered out until the conditions 
are performed, or the contingency occurs.** 
fund in court has been loaned out by the custodian, 
no order for distribution should be made until he has 
first been ordered to collect the fund, and it is ascer- 
tained to be in his hands, or unless his failure to 
collect is attributable to his fault.*4 


If the 


[§ 42] B. Persons Entitled to Fund—i. In 


Where an injunction pendente lite 
was granted at suit of gas companies 
restraining the enforcement of a re- 
duced gas rate, but requiring the 
companies to deposit the excess col- 
lected above such rate with the mas- 
ter to await the final determination 
of the case, and later the injunction 
was dissolved, and it became neces- 
sary to refund the amount so im- 
pounded to customers numbering 
eight hundred and_ seventy-three 
thousand, it was held that the inter- 
est accumulation would be used in 
the first instarce in paying the ex- 
pense of administering the fund, and 
that no disposition of the excess re- 
maining, if any, would be made until 
the amount of such excess was as- 
certained. Central Trust Co. v. New 
Amsterdam Gas Co., 167 Fed. 983. 

Payment into court as suspending 
interest in general see Interest [22 
Cy:2..1659). 

43. Higgins v. Keyes, 5 Cal. A. 
482, 90 P 972; Clarkson v. Dunning, 4 
NYS 432, 22 AbbNCas 439; Mackenzie 
v. King, 12 Jur. 787; Matter of Wide 
Sts., 7 Ir. Eq. 484. 

[a] Deposit to abide judgment.— 
(1) A deposit of money in court by a 
party to a suit pending therein ‘to 
abide the judgment of the court... 
and to be applied in satisfaction of 
such judgment as the court may di- 
rect,” is a deposit to abide the judg- 
ment of the supreme court, and a 
judgment rendered by the superior 
court from which an appeal is pend- 
ing is not the judgment prescribing 
the condition of the deposit. Hig- 
gins v. Keyes, 5 Cal. A, 482, 90 P 972. 
(2) Where in a suit to set aside a 
fraudulent conveyance, the parties 
stipulated that defendant should sell 
the land and deposit the proceeds in 
court to stand for the land, subject 
to the order of the court, until after 
the determination of the final ap- 
peal, such deposit could not be drawn 
by plaintiff until after the determina- 
tion of the appeal. Clarkson  v. 
Dunning, 4 NYS 432, 22 AbbNCas 
4 


39. 

[b] Contingency of death of third 
person.— Where money was deposited 
in court to be paid to a woman upon 
the death of her mother, it was held 
that her right could not be post- 
poned merely because an indictment 
was pending against her for the mur- 
der of her mother. Matter of Flem- 
ing, 5 App. Div. 190, 39 NYS 156. 
See also Bell v. Frazer, 12 Ont. A. 1, 
13 Can. S. C. 546 (where the court 
was equally divided as to the right 
of plaintiff, after issue but before 
trial, to withdraw a fund paid in 
by defendant under a statement of 
defense that “in case” the court 
“should be of opinion that the de- 
fendant is still liable... the de- 
fendant now brings into Court,” 


ete.). 

[ce] Contingency of a woman not 
having issue.—(1) When a fund is 
standing in court subject to the con- 
tingency of a certain woman having 
no issue, the court will generally al- 
low the money to be drawn out, if it 
is satisfied, from the advanced age 
of the woman and the other circum- 
stances of the case, that she _ will 
never have any children. In re Mill- 
ner, L. R. 14 Eq. 245 (where money 
was paid out of court on the pre- 
sumption that a woman aged forty- 


nine years and nine months, who had 
been long married to a husband still 
living and had never had any chil- 
dren, would not have any by him); In 
re Widdow’s Trusts, L. R. 11 Eq. 408 
(where money was ordered to be paid 
out of court on the presumption that 
a widow aged fifty-five years and 
four months, who had never had any 
children, and a spinster aged fifty- 
three years and nine months, would 
have no children); Edwards v. Tuck, 
23 Beav, 268, 53 Reprint 105 (where 
the court, acting on the improbability 
of a woman in her fifty-eighth year 
having future issue, distributed the 
fund); Lyddon v. Ellison, 19 Beav. 
565, 52 Reprint 470 (where payment 
was ordered to a woman aged fifty- 
six who was childless); Leng v. 
Hodges, Jac. 585, 4 EngCh 585, 37 
Reprint 971 (where money was paid 
out of court upon the presumption 
that a married woman _ sixty-nine 
years of age would not have chil- 
dren); Mackenzie v. King, 12 Jur. 787 
(where the money was paid to a 
widow sixty-four years of age who 
had never had any children); Brown 
v. Pringle, 4 Hare 124, 30 EngCh 124, 
67 Reprint 587 (where the mother be- 
ing sixty-six, and all the children over 
twenty-one years, the court granted 
the order); Haynes v. Haynes, 35 L. 
J. Ch. 303 (where a fund was dis- 
tributed upon the presumption that a 
spinster aged fifty-three years and 
two months would never have issue); 
Hamilton v. Brickwood, 5 L. J. Ch. 
144 (where a widow aged sixty-five 
years was allowed to withdraw the 
fund); Re Taylor’s Settlement Trust, 
43 L. T. Rep. N. S. 795 (where a fund 
was ordered to be paid to a woman 
fifty-two years of age who had been 
a widow for twenty-four years); Pi 


Allason, 86 L. T. Rep. N. S. 
(where the presumption that a 
woman aged fifty-one years and 


eleven months, who had been mar- 
ried fifteen years and had never had 
any children, would not have issue 
was acted upon); Price v. Boustead, 
8 L. T. Rep. N. S. 565 (where money 
was paid out to an unmarried woman 
aged fifty-three years); Re Ryan, 9 
WklyRep 137 (where a fund was paid 
out on the presumption that a mar- 
ried woman aged fifty-eight would 
have no children). But see Croxton 
v. May, 9 Ch. Div. 388 (where the 
court refused a petition for payment 
of a fund out of court on the pre- 
sumption that a woman aged fifty- 
four years and six months, who had 
never had any children, but had been 
married only three years, would 
never have any children); Conduit v. 
Soane, 24 L. T. Rep. N. S. 656 (where 
the court refused to act on the pre- 
sumption that a married woman of 
fifty-two was beyond the age of bear- 
ing issue). (2) But the court will 
generally require the persons to 
whom the money is paid to enter into 
security by recognizance to refund 
the money in case children should be 
born. Lyddon v. Ellison, 19 Beav. 
565, 52 Reprint 470; Brown v. Prin- 
gle, 4 Hare 124, 30 EngCh 124, 67 Re- 
print 587; Matter of Wide Sts., 7 Ir, 
Eq. 484; Leng v. Hodges, Jac. 585, 4 
EngCh 585, 37 Reprint 971. 

Order for refund to depositor see 
infra § 51. 

a . S. Blowpipe Co. v. Spencer, 

61 W. Va. 191, 56 SE 345, 
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[§§ 42-46 


General. An order for payment to’a person not a } otherwise be entitled thereto.°! But.it has been held 


party to the proceeding is not strictly regular,*® 
but it may be made where such person is authorized 
by the parties entitled to the fund to receive 1t.*6 

If the party entitled to 
the fund assigns it, or a part thereof, the court will, 
in a proper case, recognize and enforce the rights of 
And it has been held that, where 
the assignment is of a part of the fund only, equity 
has jurisdiction to preserve the lien of the assign- 
ment by directing payment of the assigned amount.*® 
after-acquired interest. 
Where a person entitled to a portion of a fund as- 
signs more than his interest therein, but subse- 
quently becomes entitled to the entire interest as- 
signed, the assignment passes that interest.°° 

The court may order the 
fund paid to a ereditor of the person who would 


2. Assignees.*? 


[§ 43] 


the assignee.*® 


Assignment covering 


[§ 44] 3. Creditors. 


45. Laing v. Harle, 19 Wkly. Rep. 
1054. 

46. Powell v. Sonnet, 3 Russ. 556, 
8 EngCh 556, 38 Reprint 683; Matter 
of Warwick, etce., R. Co., 13 Sim. 31, 
36 EngCh 31, 60 Reprint 13 (where 
the money was paid out to the peti- 
tioner’s banker). 

Payment to: 

Agent see infra § 45. 
Attorney at law see infra § 46. 


47. See generally Assignments §§ 
—60. 
4 48. U. S.—Cascaden v. Dunbar, 191 


Wed, 471, 112 CCA 115. 

Tll.—-Phillips v. Edsall, 127 Ill. 535, 
20 NE 801. 

Mass.—Tuck v. Manning, 150 Mass. 
211, 22 NE 1001, 5 LRA 666. 

Wash.—Merwin v. Fowler, 20 
Wash. 587, 56 P 374. 

Eng.—Re Hoffe, 82 L. T. Rep. N. 8. 
556. 

Ont.—Cottingham v. Cottingham, 11 
Ont. 294, 

[a] Notice of assignment.—The 
court and not the accountant is the 
eustodian of a fund in court. Con- 
sequently notice to the accountant of 
an assignment of the fund is not tan- 
tamount to notice to a private trus- 


tee of the assignment of a trust fund. 
Cottingham v. Cottingham, 11 Ont. 


294, 

[b] Assignment subject to rights 
of litigants —(1) Plaintiff brought 
suit to recover a half interest in a 
mining claim, pending which defend- 
ants leased the claim and received 
and appropriated the royalties until, 
on application of plaintiff, the court 
impounded future royalties by order- 
ing them paid by the lessees to a 
custodian agreed on by the parties, 
to be held until further order of the 
court. Plaintiff prevailed in the suit, 
and an accounting for rents and 
profits was directed. It was held 
that the fund so impounded was in 
custodia legis, held in trust to an- 
swer the demands of the litigants 
when their rights should be deter- 
mined, that an assignment of his in- 
terest therein by a defendant to a 
third person was subject to the right 
of plaintiff to have the share of such 
defendant applied in payment of the 
judgment recovered against him for 
past royalties. Cascaden y. Dunbar, 
191 Fed. 471, 112 CCA 115. (2) For 
like reasons, the conveyance by any 
one of the defendants of his interest 
in the mining claim after the order 
impounding the royalties to third per- 
sons chargeable with knowledge of 
the fact carried no interest in the 
fund accruing thereafter, except 
subject to piaintiff’s right to have 
the same applied in payment of any 
judgment recovered by him for the 
sums found due him from defendants 
as his share of such prior rents. Cas- 
caden v. Dunbar, 191 Fed. 471, 112 
CCA 115, 

Petition by assignee for distribu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 45] 4. 


given,5¢ 


tion see infra § 52 note 81 [a]. 
49. Phillips v. Edsall, 127 Ill. 535, 
20 NE 801. 


50. Re Hoffe, 82 L. T. Rep. N. S. 
556. 

51. Ill.—Phillips v. Blatchford, 26 
Ill. A. 606. 


Mont.—Minnesota Bank vy. Hayes, 
11 Mont. 533, 29 P 90. 

Ss. C.—Butler v. Butler, 67 S, C. 211, 
45 SE 184. 

Alta.—Bailey v. Imperial Bank, 9 
Alta. L. 315. 

[a] Rule applied. —(1) Where 
money has been paid into court ona 
judgment in favor of a certain per- 
son as plaintiff, the court may, upon a 
hearing analogous to supplementary 
proceedings, all persons interested be- 
ing present, order the money to be 
paid to a creditor of that person who 
has obtained a judgment against him 
in the same court. Minnesota Bank 
v. Hayes, 11 Mont. 533, 29 P 90. (2) 
Where the claimant of a fund in 
court has brought in a party having 
an interest in.another portion of the 
fund, to whom such claimant is in- 
debted, the court may order the fund 
paid to the latter on the debt due 
him by the claimant. Butler v. But- 
ler, 67 S. C. 211, 45 SE 184. 

[b] Administrator of creditor.— 
The court will not order payment of 
a fund in court, concerning which an 
inquiry as to persons interested has 
been ordered, to the administrator of 
a creditor of the person to whose 
estate the fund belonged, for the 
purpose of enabling such adminis- 
trator to acquire a right of retainer 
for the debt, where the debt has been 
barred by limitation and the effect 
would be to defeat the inquiry which 
has been directed. Trevor vy. Hutch- 
ins, [1896] 1 Ch. 844. 

[ec] Distribution to creditors pro 
rata under statute.—McDougall v. 
Inglis, 2 Alta. L. 341. 

Cross references: é 
Attachment of funds in court see At- 

tachment § 391, 

Creditor’s suit to reach funds in court 

see Creditors Suits § 77. 
Garnishment of funds in court see 

Garnishment [20 Cyc 1023]. 

Lien of attorney on fund see Attor- 

ney and Client § 394. 

Motion by creditor to establish lien 

on fund see infra § 52. 

52. Tuck v. Manning, 150 Mass, 
211, 22 NH.1001, 5 LRA 666. 

[a] Reason for rule.—To permit 
creditors to come in and assert their 
claim against the fund in court 
“would interfere with the final deter- 
mination of causes, and would con- 
vert suits in which money has been 
deposited in court into proceedings 
for the benefit of creditors of one or 
more of the parties.” Tuck v. Man- 
ning, 150 Mass. 211, 217, 22 NE 1001, 
5 LRA 666, 

53. Avis v. Straus, 157 App. Diy. 
904, 142 NYS 2838. 


that a creditor who has neither an assignment, nor 
a lien on the fund, cannot intervene for the purpose 
of reaching his debtor’s interest.5? 

Agents. The court may order the 
fund to be paid out to the authorized agent of the 
party entitled thereto;>* and a power of attorney 
from a person residing abroad who is entitled to the 
fund will authorize payment thereof to the one hold- 
ing such power.>+ However, the power of attorney 
must be sufficiently verified to satisfy the court as to 
its authenticity,°> and the petition should always 
name the person to whom the power of attorney is 


[§ 46] 5. Attorneys at Law. Where small sums 
are payable out of court, the court, in order to save 
expense, will frequently order them paid to the 
solicitor, he undertaking to distribute them;°" but 


54. Fell v. Jones, 17 Beav. 521, 51 
Reprint 1136. 

[a] On attorney’s undertaking to 
return it.—Mcney in court belonging 
to a person beyond the seas will be 
ordered to be paid to his attorney 
immediately; but the attorney must 
give an undertaking to return it in 
the event of his frincipal having died 
previously to the making of the ap- 
plication to the court. Ex p. Brown, 5 
L. J. Ch. 24. 

55. Jearrad v. Tracey, 7 L. T. Rep. 
N. S. 654. 

fa] Rule applied.—(1) On an ap- 
plication by petition for payment of 
money out of court to a person hold- 
ing a power of attorney from the 
petitioner, who, as well as the at- 
testing witness, was resident in New 
Zealand, the court allowed the execu- 
tion of the power to be proved by an 
affidavit verifying the petitioner’s 
handwriting. Jearrad v. Tracey, 7 

T. Rep: N!i°S) 654. (2) -Whers 
money is asked to be paid out of 
court to an attorney, under a power 
of attorney from the party entitled 
to the money his signature is not suf- 
ficiently attested by the certificates 
of a notary public under hand and 
seal and the official seal of the mayor 
of the foreign city where he resides, 
but it must be proved by affi- 
ae He he Vi eEULtON, 2a Lae ake 


[b] Where the powers of attorney 
are of an old date, the court, al- 
though the sums to be received are 
small, must be satisfied by recent 
evidence that the creditors who exe- 
cuted the powers are still living. 
Bird v. Bird, 9 Hare appendix xxxi, 
xliv, 41 EngCh xxxi, xliv, 68 Reprint 
773, 781. 

{c] Where the sum is small.— 
Where a fund amounted to only £35 
the court dispensed with the verifica- 
tion of the signature to an affidavit 
abroad of a notary public, on the 
personal undertaking of the solicitor. 
evens y, Butlers TT LS TY Rep? NS: 

56. Anonymous, 1 Molloy 173. 

57. Kelsall v. Minton, 2 Beav. 361, 
17 EngCh 361, 48 Reprint 1221; Bear 
v. Smith,/5 De G. & Sm. 92, 64 Re- 
print 1023; Brandling v. Humble, Jac. 
48, 4 HngCh 48, 37 Reprint 768; In re 
Welch, 23 L. J. Ch. 344. 

[a] Where party resides without 
the jurisdiction.—A person entitled 
to a fund in court was resident out 
of the jurisdiction of the court. By 
a letter he requested that the money 
might be paid to his solicitor, and, 
upon the solicitor and another person 
entering into an undertaking that 
the money should be properly applied, 
the court made the order. Armstrong 
v. Stockman, 11 Jur. 97. But see 
Waddilove v. Taylor, 18 L. J. Ch. 406 
(where a party resident without the 
jurisdiction gave a general written 
authority to his solicitor to take any 


. 


§§ 46-49] 


the solicitor’s authority to receive them must be 
Where the rules of practice, 
however, require orders for payment of money out of 
court to direct payment to the person entitled to 
receive it, it has been held that the money must 
be paid to the person entitled thereto, or his at- 
torney in fact, and cannot be paid to his attorney 


clearly established.®® 


at law.°9 


[§ 47] 


court may in a proper ease order 


fund to the depositor,®t as where, for example, the 
suit terminates in the depositor’s favor,®? or where 
the deposit is made on a condition which is not 


performed,®* or on a contingency 
happen.°* 
necessary steps in a chancery suit 
to obtain payment out of court of 
his share of the fund in the suit; 
and, upon a petition presented by the 
solicitor in the name of the party, 
it was held that the court was not 
authorized to pay the money to the 
solicitor). 

[b] 
an application to have the share of an 
infant in certain funds in court paid 
to her solicitor on his undertaking 
to pay them to the infant on her 
attaining twenty-one years, which 
would happen in about one month, 
the court declined to make the order, 
but ordered her share to be carried 
to her separate account, with liberty 
to apply in chambers on the certifi- 
eate of the chief clerk that she had 
attained the age of twenty-one. Re 
Sothern, 12 Wkly. Rep. 45. 

58. Kelsall vy. Minton, 2 Beav. 361, 
17 EngCh 361, 48 Reprint 1221. 

[a]. Bule applied.—The petition 
praying payment to the _ solicitor 
should be signed by the parties, or a 
written authority signed by the par- 
ties should be produced to the court 
authorizing payment to the solicitor. 
Kelsall vy. Minton, 2 Beav. 361, 17 
EngCh 361, 48 Reprint 1221, 

{b] Consent of creditors verified 
by affidavit—In support of an appli- 
eation that creditors whose dividends 
are less than ten pounds may have 
their shares of a fund in court paid 
out to their solicitor, there must be 
produced the written consent of the 
several creditors, verified by affidavit. 
Downing v. Picken, 1 Kay appendix 
1, 69 Reprint 311. 

{[c] Where one of the parties was 
abroad.—When it is asked that small 
sums may be paid out of court to the 
solicitor of the parties entitled, the 
court requires the production of their 
written consent. In a case where the 
consent was signed by eleven of the 
twelve parties. and the twelfth was 
in a foreign country, the court dis- 
pensed with his signature, on the 
solicitor’s undertaking to pay over 
the amount. Staines v. Giffard, 20 
Beav. 484, 52 Reprint 690. 

59. Avis v. Straus, 157 App. Div. 
904, 142 NYS 283. 

60. Cross references: 

Deposit as security for costs see 

Costs § 522. 

Return of unclaimed funds see infra 


§ 48. 
Withdrawal of fund by _ depositor 

without order see supra §§ 35-36. 

61. U. S.—U. 8S. v. Smart, 237 Fed. 
978, 150 CCA 628. 

Cal.—Los Angeles Pressed Brick 
Co. v. Higgins, 8 Cal, A. 514, 97 P 
414, 420. 

Ind. T.—Donohoo v. Howard, 69 
SW_ 927. 

Ky.—Prussian Nat. Ins, Co, v. Ter- 
rell, ip Ky. 732, 135 SW 416. 

Or.—Horseman v. Horseman, 43 Or. 
83, 72 P 698. 

Pa.—Wilkinsburg Borough School 
Dist.’s Case, 247 Pa. 449, 93 A 489. 

Porto Rico.—Hernandez v. Costa, 
16 Porto Rico 423. 

Eng.—Flockton y. Peake, 10 L. T. 
Rep. N. S. 369. 

[a] Deposit on illegal contract.— 


6. Return of Fund to Depositor.®° 


A return will also be directed when the 


In case of an infant.—Upon | 


DEPOSITS IN COURT 


[§ 48] 


the depositor ;°* 


The 
a return of the 


dered payments 


which does not 


tribution of the 


If plaintiff deposits money on an il- 
legal contract, and the court below 
orders it paid to defendant, the court 
on appeal may order a judgment for 
plaintiff for the amount so paid with 
interest from the date of the decree, 
in order that the parties may be 
placed in the position they were in 
when the action was brought. Horse- 
Tak v. Horseman, 43 Or.. 83, 72 PB 

[b] Judgment for depositor in ex- 
cess of deposit.—Where plaintiff in 
bringing suit on a policy deposited in 
court the amount he had received un- 
der a settlement which he repudiated, 
defendant on being cast in a larger 
sum was entitled to satisfy the judg- 
ment by withdrawing the amount de- 
posited and paying such sum with 
the difference between it and the to- 
tal amount of the judgment to plain- 
tiff. Prussian Nat. Ins, Co. v. Ter- 
rell, 142 Ky. 732, 185 SW 416. 

{[c] Repayment of excess.—Where 
the amount deposited by plaintiff in 
court was in excess of what he 
claimed in his pleadings was due, and 
in excess of what was in fact due, 
the chancellor properly ordered the 
excess paid back to him. National 
Bldg., etc., Assoc. v. Fry, 58 SW 435, 
22 KyL 691. 

[d] Estoppel to claim fund.—By 
payment into court of money alleged 
to be due a contractor, under a pro- 
vision of the Mechanic’s Lien Act, 
subsequently declared invalid, a 
school district does not estop itself 
from asserting a claim against the 
fund for damages suffered prior to 
Such payment through the contrac- 
tor’s failure to complete the contract, 
where the statute of limitations had 
not run, no one had changed his posi- 
tion for the worse, and the court had 
not been led to adopt a particular 
course from which it could not prop- 
erly recede. Wilkinsburg Borough 
Senco Dist.’s Case, 247 Pa. 449, 93, A 

[e] When refusal to order repay- 
ment proper.—(1) A property owner 
who pays the amount of a municipal 
lien into court to release his land 
therefrom will not be allowed to 
withdraw it until it is determined 
whether the claim of the city can be 
sustained; and neither the statute of 
limitations nor delay in procedure 
can bar the city of its rights. Phila- 
delphia v. Wellens, 19 Pa. Super. 
379. (2) Where an owner deposited 
money into court to pay any sum 
found due to contractors and lien 
claimants, the terms of the deposit 
being general, it served the purpose 
of saving him from costs, and must 
remain in the court’s custody to 
abide the final judgment on appeal, 
and the statutes relating to appeals 
and stay of execution do not author- 
ize the withdrawal of such deposits 
before that time. Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A. 514, 97. P 414, 420. 

[f] Failure to pay costs as bar to 
return.—The fact that a bill has been 
dismissed with costs, and that those 
eosts have not been paid, is no rea- 
son why a fund paid into court by 
plaintiff, for a purpose since satisfied 


[18.C.mt] 77 


deposit was made under a statute subsequently de- 
clared unconstitutional.®® 

7. Unclaimed Funds.°¢ 
in court is unclaimed by the persons for whose bene- 
fit it was paid in, the court may order its return to 


Where a fund 


and, where the original sources of 


the unclaimed funds are not traceable, the court, 
claiming plenary power over such funds, has or- 


to be made therefrom for various 


purposes, including the reimbursement of suitors 
whose money has been paid into court and lost 
through unfortunate investments.®* 

[§ 49] 8 Who May Question Distribution. 
person who is not entitled to participate in the dis- 


A 


fund cannot urge objections to the 


in another way, should not be paid 
out to plaintiff applying for it. 
eg v. Peake, 10 L. T. Rep. N.S. 


62. Ketchum vy. Prevost, 157 App. 
Div. 781, 142 NYS 711; Williams v. 
Barkley, 52 App. Div. 631, 65 NYS 356 
[aff 165 N. Y. 48, 58 NE 765]; Proctor, 
etc., Distributing Co. v. Garson, 159 
NYS 893; Cottingham v. McKay, 86 
N,.,.C: 241; Huggard v. Ngee Bei etc., 
Land Corp., 1 Sask. L. 52, 42 

[a] Rule applied Where, in a 
proceeding under Battle Rev. c 65 §§ 
19, 20, to secure agricultural ad- 
vances, the money received from the 
sale of a crop has been paid into 
court and the proceeding dismissed, 
the court has power to order a re- 
turn of the money to defendant, and 
is under no obligation to plaintiff to 
order its continued detention, al- 
though plaintiff has instituted an- 
other action and files an affidavit that 
defendant is insolvent. Cottingham 
v.. McKay, 86 N. C. 241. 

[b] Effect of appeal—(1) Where 
an appeal is taken, a return of the 
deposit will be refused (Huggard v. 
Ontario, ete, Land Co., 1 Sask. L. 
52, 421), (2) unless the appellant 
fails to perfect his appeal (Huggard 
v. Ontario, ete., Land Co., 1 Sask. L. 


495). 

63. Sutton v. Baldwin, 146 Ind. 
361, 45 NE 518. 

{a] Tlustration—Where defend- 


ant deposits money in court pending 
trial, to be returned to him unless 
plaintiff surrenders a certain check, 
to be held by the clerk subject to or- 
der of court, and the check is not sur- 
rendered, the court may order the 
money returned to defendant. Sutton 
Nae Baldwin, 146 Ind. 361, 45 NE 

64. Bone bed v. Howard, 4 Ind, T. 
433, 69 SW 927. 

[a] Illustration. Where plaintiff 
in ejectment alleges title through a 
sale to his grantor by an intervener, 
and admits nonpayment of certain 
instailments of the price due the in- 
tervener, and pays them into court on 
the express stipulation that they are 
to be paid the intervener only in the 
event of plaintiff's recovery, it is 
proper, on sustaining a demurrer to 
the complaint, to order the money to 
be repaid to plaintiff, and it was fur- 
ther held that. aside from the stipu- 
lation, plaintiff was entitled to a re- 
turn of the money. Donohoo vy. How- 
ard, 4 Ind. T. 433, 69 SW 927. 

65. Wilkinsburg Borough School 
Dist.’s Case, 247 Pa. 449, 93 A 489. 

66. Change of depositary of un- 
claimed funds see supra § 38. 

67. Standard Gaslight Co. v. 
Mayer, 171 Fed. 604; Northern Union 
Gas Co. v. Mayer, 171 Fed. 602. 

68. Matter of Stevenson, 137 App. 
Div. 789, 122 NYS 664. But see Mat- 
ter of Corning Foundation, 16 Misc. 
309, 39 NYS 3885 (where the court 
refused to turn over unclaimed chan- 
eery funds to charity hospitals, 
strangers to the fund, holding that 
if the funds had been abandoned to 
the state by the owners they were 


more properly the subject of legisla- 
tive than of judicial disposal). 


778 [180.J.] 


right of others to share in it.®° 
[§ 50] 


Improperly Made—1. Rights of Parties. 
fund in court is paid out to a person not entitled 
thereto, the court will order its restoration;*° and 
this is true where an order of court for its pay- 
ment out is issued by inadvertence,”! as well as in 
cases where the order is procured by fraud.” 
power to order restitution exists, likewise, where 
payment, although made to the proper person, is in 
excess of what he is rightfully entitled to."? 
Liability of custodian or depositary. The order of 
court, although directing payment of the fund to a 
person not entitled thereto, is an absolute protec- 
tion to the custodian,’* and this is true, even in 
case the order was fraudulently procured, if the 
custodian had nothing to do with its procurement.’° 
Where the court orders 
money to be paid to a person not entitled thereto, 


Liability of depositor. 


69. Munroe y. Sedro Lumber, etc., 
Co., 16 Wash. 694, 48 P 405. And see 
Sweetwater Cotton Oil Co. v. Birge- 
Forbes, (Tex. Civ. A.) 160 SW 1125 
(holding that where, in a suit to fore- 
close a mechanic’s lien, the purchaser 
at a mortgage sale intervened and 
made a deposit to secure the delivery 
of the property by the receiver, it 
could not complain of the payment 
of plaintiff's claim from such de- 
posit). 

[a] Objections by judicial deposi- 

—A judicial depositary, holding 
property subject to the orders of the 
court, has no standing fo test the 
validity of an order for the delivery 
of the deposit to a trust company ap- 
pointed tutor ad bona, on the ground 
that the court has no jurisdiction to 
make the appointment, Hart’s Succe., 
127 La. 833, 54 S 46. 

70. Clarkson vy. Dunning, 4 NYS 
432, 22 AbbNCas 439; Sanger y. Cor- 
sicana Nat. Bank, (Tex. Civ. A.) 87 
SW 737 [aff 99 Tex. 565, 91 SW 1083]. 

[a] Judgment reversed after pay- 
ment.—(1) Where, pending suit, the 
money in question is deposited with 
the court, and judgment is rendered 
for defendant, and the money is paid 
over to him, and the judgment is re- 
versed on appeal, defendant having 
received the money from the court, 
and being now without right to hold 
it by virtue of any order of the court, 
she becomes subject to any legal or- 
der which the court may make with 
respect to its disposition. Devlin v. 
Hinman, 40 App. Div. 101, 57 NYS 
663, 29 NYCivProc 127 [aff 161 N. Y. 
115, 55 NE 386]. (2) Where defend- 
ants withdrew a fund from court un- 
der a judgment which was reversed, 
it was not necessary that the fund 
should have been actually in the 
registry of the court at the time a 
subsequent suit by others was prose- 
cuted to recover the fund, the court 
having power to compel its restora- 
tion. Sanger v. Corsicana Nat. Bank, 
87 SW 737 [aff 99 Tex. 565, 91 SW 
1083]. 

71. Hogaboom y.-Receiver Gen., 28 
Can. S. C. 192 [aff 24 Ont. A: 470]. 

72. Uhl v. Kohlmann, 52 App. Div. 
455, 65 NYS 197. 

[a] The distributee acquires no 
title where a payment out of court 
is procured by fraud, and the person 
rightfully entitled to the money has 
his remedy by action, and in some 
cases by proceeding summarily 
against the distributee. Keiley v. 
Dusenbury, 42 N. Y. Super. 238 [aff 
77_N. Y. 597 mem]. 

73. Burke v. Short, 79 Fed. 6, 24 
CCA 422; Boreing v.'McHargue, 152 
Ky. 360, 153 SW 463; Harlan v. 
Browne, 7 KyL 589; Brott v. David- 
son, 87 App. Div. 29, 83 NYS 1075 
[app dism 176 N. Y. 605 mem, 68 NE 
1115 mem]; Allstadt y. Gortner, 31 
Ont. 495. 


C. Recovery or Restitution of Payments 


DEPOSITS IN COURT 


[§§ 49-52 


the person rightfully entitled cannot hold the de- 


Where a 


The 


[a] Bule applied.—Where funds 
have been deposited in court to se- 
cure the payment of the amount pay- 
able, under a decree of distribution in 
foreclosure, on certain bonds, and 
parts of the fund are permitted, by 
order, to be withdrawn on deposit of 
some of the bonds, such order con- 
templates a deposit of bonds with 
their coupons, and any sums with- 
drawn on deposit of bonds without 
coupons, in excess of the amounts 
properly due thereon, must be re- 
funded. Burke v. Short, 79 Fed. 6, 24 
CCA 422. 

74. People v. Randall, 73 N. Y. 
416. See Swart vy. Central Trust Co., 
4 Silv. Sup. 387, 7 NYS 558 (holding 
that the plaintiff could have pre- 
vented the money from being paid 
out to a person not entitled thereto, 
by applying for an order staying pro- 
ceedings; but, having failed to do 
this, he could not recover of the de- 
positary). 

75. Matter of McNulty, 68 Misc. 
93, 123 NYS 1070 [aff 144 App. Div. 
894 mem, 128 NYS 1133 mem]. 

76. Breed v. Kenton Bldg., 
Assoc., 4 KyL 358. 

77. Wafker v. Henry, 5 App. Div. 
258, 39 NYS 134; Allstadt v. Gortner, 
31 Ont. 495. ‘ 

78. Hafker v. Henry, 5 App. Div. 
258, 39 NYS 134; Allstadt v. Gortner, 
31 Ont. 495. 

: Limitations as to proceeding to col- 

ect: 

Claim against fund see infra § 53. 

Investment of fund see supra § 32. 
79. Devlin vy. Hinman, 161 N. Y. 

115, 55 NE 386; Sanger v. Corsicana 

Nat. Bank, (Tex. Civ. A.) 87 SW 737 

{aff 99 Tex. 565, 91 SW 1083]. See 

also Contempt §§ 12-24. 

80. Cross references: 

Costs and expenses of administering 
on distributing fund see Costs § 

Necessity of security from appellant 
in order to make an appeal from or- 
der or decree for payment a stay 
of proceedings see Appeal and Er- 
ror § 1420. 

Requiring security from payee to re- 
fund as condition of payment pend- 
bir Pog hips see Appeal and Error § 

a 


etc, 


81. Van Wagoner v.- Buckley, 133 
NYS 599, 148 App. Div. 808, 133 NYS 
599; Hafker v. Henry, 5 App. Div. 
258, 39 NYS 134. 

{a] In England (1) an order to 
pay money out of court is properly 
obtained by petition. Garratt v. Nib- 
lock, 5 Beav. 143, 49 Reprint 531; 
In re Ponsonby, 2 C. & L. 30; Joad v. 
Ripley, 3 Jur. N. S. 432; Shipbrooke 
v. Hinchinbrook, 13 Ves. Jr. 394, 33 
Reprint 342. See also Blind School 
v. Goren, 9 Eng. L. & Eq. 101 (hold- 
ing that the court would not order 
payment out of court except upon 
petition, however small the sum 


positor liable for the loss caused by his own negli- 
gence in failing to prevent the improper payment.7® 

[§ 51] 2. Proceedings for Restitution. In case 
money is improperly paid out of court, the person 
rightfully entitled thereto may proceed by motion 
to compel its restoration.” 
tation are not a bar to such a proceeding,’® and the 
order for restoration may be enforced not only by 
execution against the property of the person in 
wrongful possession of the fund, but also by com- 
mitment for contempt, by striking out his answer, 
or by other appropriate process.’® 

[§ 52] D. Proceedings for Distribution *°—1. 
Remedies of Claimants. An order for payment of a 
fund out of court may be made on motion * in the 
cause in which the fund was deposited, if there is 
no dispute as to who is entitled to the fund;** or 
the person claiming the fund, or an interest there- 


The statutes of limi- 


might be); Anonymous, 1 Molloy 500 
(holding that when a tenant for life 
assigns his interest in the dividends 
of a fund in court, the course is for 
the assignee to present a _ petition 
stating the purchase and verifying 
the facts by affidavit, upon which an 
order will be made on the accountant 
general to pay the future dividends 
to the assignee). (2) But where only 
the interest on a sum in court was 
applied (Anonymous, 4 Madd. 228, 
56 Reprint 690), (3) and occasionally 
in other cases (Oliver v. Burt, 1 
Beayv. 583, 17 EngCh 583, 48 Reprint 
1067 [where it was said that the 
proper mode of obtaining money out 
of court was by petition; but the 
rights of the parties having been as- 
eertained by arbitration, and no de- 
eree having been made, the court in 
this case ordered payment of money 
out of court upon motion]; Wright 
v. Mitchell, 18 Ves. Jr. 2938, 34 Re- 
print 328) the order has been made 
on motion,, (4) When four persons 
were absolutely entitled to a fund 
carried over to a separate account in 
an administration suit, and one of 
such persons was also entitled to a 
fund standing to his separate account 
in another suit, an order for pay- 
ment out of both funds was made 
upon one petition instituted in both 
suits. Greenwood v. Greenwood, 25 
Wkly. Rep. 316. (5) A fund carried 
to a separate account was paid out on 
motion by consent, the title to it be- 
ing clear. Heathcote v. Edwards, 
Jac. 504, 4 EngCh 504, 37 Reprint 


22. 

{b] In Canada, a stop order in 
equity gives no charge on a fund in 
court in favor of the party obtain- 
ing it, but operates only as notice to 
the court of a claim or as an injunc- 
tion to prevent payment; and he is 
not entitled to an order for payment 
out of court as against his judgment 
debtor without first getting a charg- 
ing order on the fund. McWilliams 
v. Bailey, 9 Man. 563. Compare Mc- 
Dougall v. Inglis, 2 Alta. L. 341 
(holding that, where creditors seek 
to realize from a fund in court, they 
should obtain a stop order and then 
apply for transfer of the fund to the 
sheriff to be distributed by him, and 
that a charging order is unneces- 
sary). 

82. Frye-Bruhm Co. v. Meyer, 121 
Fed. 533, 58 CCA 529; Lewis v. Cock- 
rell, 31 Ill. A. 476; Chicago, ete. R. 
4 v. White, 36 Mont. 437, 93 P 

[a] Where there is a dispute as to 
the ownership of a fund paid into 
court upon a judgment, the remedy 
of a claimant not a party to the 
cause is by a proceeding at law or in 
equity, and not by rule of court di- 
recting payment to him. Lewis v. 
Cockrell, 31 Ill. A. 476. 

{b] Where a preliminary injunc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


EE 


§§ 52-56] 


in, although not a party to the original cause, may 
be permitted to intervene and assert his claim.®* 

Independent suit. It has been generally held that 
any disposition of the fund must be in the proceed- 
ings in which it was deposited, and that an inde- 
pendent suit against the official custodian or the 
depositary of the fund will not lie.** 

[$ 53] 2. Limitations and Laches, 
utes of limitations do not afford a bar to proving a 
claim against a fund in court;®> but it has been 
held that it is the duty of a person entitled to money 
in court to apply for it within a reasonable time.®® 
As a general rule, all per- 
sons who may be interested in contesting the dis- 
position of a fund in court are entitled to notice of 
a proceeding to obtain a distribution of the money,*? 
unless such persons are before the court.®§ 
tice, however, may be waived by appearing and 


[§ 54] 3. Notice. 


pleading to the cause.®® 


tion is granted to restrain defendant 
from collecting a judgment against 
plaintiff for money deposited with a 
clerk of court until a judgment 
against defendant has been estab- 
lished as a set-off, persons claiming 
a lien on the deposit who have not 
intervened and are not parties to the 
suit cannot have their right to the 
lien adjudicated on motion supported 
by affidavits in advance of the trial. 
Frye-Bruhn Co. v. Meyer, 121 Fed. 
533, 58 CCA 529. 

83. Ex p. Howard, 9 Wall. (U. S.) 
175, 19 L. ed. 634; Shelton v. Wolt- 
hausen, 80 Conn. 599, 69 A 1030, 125 
AmSR 131; Field v. Jones, 11 Ga. 413; 
Tllinois Trust, ete., Bank v. Robbins, 
38 Ill. A. 575; Phillips v. Blatchford, 
26 Ill. A. 606. And see Phillips v. 
Edsall, 127 Ill. 535, 20 NE 801 (hold- 
ing that a supplemental bill or inter- 
vening petition by an assignee of a 
part of the fund may be filed before 
the decree of distribution is entered 
in order that the court may have no- 
tice of claimant’s rights, and al- 
though the notes to secure which the 
assignment was made are not due). 

84. Gregory v. Boston Safe-De- 
posit, ete., Co., 144 U. S. 665, 12 SCt 
783, 36 L. ed. 585; Hills v. Valentine, 
164 Fed. 328, 90 CCA 260; Jones v. 
Merchants’ Nat. Bank, 76 Fed. 683, 22 
CCA 483, 35 LRA 698; Gregory v. 
Merchants’ Nat. Bank, 171 Mass. 67, 
50 NE 520; Tuck v. Manning, 150 
Mass. 211, 22 NE 1001, 5 LRA 666. 
But see Mann v. Flower, 26 Minn. 
479, 5 NW 3:65 (holding that) a 
stranger who claims the fund may 
sue in the same court for an injunc- 
tion to restrain the withdrawal of the 
pr ine until a determination of the 
suit). 

{a] Petition in equity treated as 
motion.—Where property is attached 
and sold and the proceeds paid into 
court, an independent petition in 
equity subsequently filed in the same 
court and’ before the same judge, to 
which the parties in the main suit are 
joined, to obtain payment of costs 
and attorney’s fees out of the fund 
in court, to which the judgment in 
the main action entitled petitioner 
may be treated as a motion in that 
action. Hornish v. Ringen Stove Co., 
116 Iowa 1, 89 NW 95. 

85. Philadelphia v. Wellens, 19 Pa. 
379; Allstadt v. Gortner, 31 


To collect investment of fund see 

supra § 32. 

To compel restitution of fund see 

supra § 51. 

86. Re Sturgis, 14,Ont. L. 77, 9 
OntWR 663 (holding that a delay of 
seventeen years warranted the court 
in imposing on the applicant the 
costs arising from the delay). 
¥ rit Ill.—Hammer v. Kaufman, 39 

iL, =, 

Ky.—Morrow v. Smith, 4 B. Mon. 


N. 
Biv. 
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The stat- 


The no- | in court.®® 


Y.—Uhl v. Kohlmann, 52 App. 
455, 65 NYS 197; Hafker v. 
Henry, 5 App. Div. 258, 39 NYS 134. 

Philippine.—Hidalgo v. Crossfield, 
17 Philippine 466. 

Eng.—Hurd y. Davenport, 13 Price 
735, 147 Reprint 1138. 

Ont.—Trussler Brothers, Ltd. v. 
Quinn, 6 OntWR 371. 

But see U. S. Blowpipe Co. v. Spen- 
cer, 61 W. Va. 191, 56 SE 345 (hold- 
ing that, where money has been paid 
to a general receiver under an order 
of court to the credit of a particular 
suit, and has not been invested by 
order of court, but remains in his 
hands, he may be required to dis- 
burse it to such parties and in such 
manner as the court*’may order, with- 
out notice to him of the entry of such 
order), 

[a] Notice to depositor.—Where 
the final decree does not provide for 
distribution of a fund in court, the 
depositor is entitled to notice of a 
subsequent motion for distribution. 
Hammer v. Kaufman, 89 Ill. 87. 

[b] Notice to assignor of fund.— 
(1) On a petition by an assignee. for 
the payment out of court of a fund 
standing to the credit of the‘ as- 
signor, the assignor or his personal 
representative must be served with 
notice of the petition. Hurd v. Dav- 
enport, 13 Price 735, 147 Reprint 1138. 
(2) A person had assigned certain 
sums of money, part of a sum to 
which he was entitled in expectancy. 
The money being in court to his 
separate account, it was held neces- 
sary that the assignee should serve 
him with the petition to have the 
money paid out of court. Briant v. 
Demet; 4 Drew. 550, 62 Reprint 


rae 

[ce] Notice to absentee—wWhere a 
stakeholder has deposited the sum in 
court in a suit in which one of two 
parties, each of whom claims the 
fund under a person residing abroad, 
is plaintiff, and the other a defend- 
ant, an order will not be made it 
seems for payment of the fund out of 
court until the absentee has been 
eee Ward v. Booth, L. R. 14 Hq. 


{d] Upon the sale of attached 
goods, and a decree for the payment 
of the proceeds to the attaching cred- 
itor, the court should not allow the 
money to be withdrawn without no- 
tice to the appellants or their coun- 
sel, in order to afford opportunity 
for appeal or resistance. Morrow v. 
Smith, 4 B. Mon. (Ky.) 99. 

88. Sitley v. Morris, 73 N. J. Eq. 
197, 67 A 789. 

“th Phillips v, Blatchford, 26 Ill. 


90. Dallimore v. Ogilby, 16 Jur. 
fone In re Midland R. Co., 11 Jur. 


[a] Fund carried over to particu- 
lar separate account.—When a fund 
is carried over to a particular sep- 
arate account, it is released from the 


[18 C.J.] 779 


In England, it has been held that the rule requir- 
ing notice to the other parties interested does not 
obtain where a person entitled to an aliquot share 
of a fund in court petitions for payment of such 
share,*® especially if some shares have been already 
paid out.®* And so in the ease of a tenant for life, 
the order will be made without requiring service on 
the remaindermen;°? and the same is true where 
one of the remaindermen makes the application.®$ 

[§ 55] 4. Parties. 
ested in the distribution of the fund should, as a 
general rule, be made parties to a petition for dis- 
tribution,®* but in case of very small sums, standing 
to a separate account in court, and where the title 
is clear, the court, to save expense, will order pay- 
ment upon petition, without the parties appearing 


All persons who are inter- 


[§ 56] 5. Pleading. In a contest over a fund 
in court the parties need not file formal pleadings.%* 


general questions in the cause, and 
becomes marked as. being subject 
only to the questions arising upon 
the particular matter referred to in 
the heading of the account. The con- 
sequence is that in all subsequent 
dealings with it, it becomes unneces- 
sary to serve any of the parties to 
the cause except those interested in 
the particular fund. In re Jervoise, 
12 Beay. 209, 50 Reprint 1039. 

91. Compson v. Nicoll, 9 Jur. 98. 

92. Exp. Staples, 1 De G. M. & G. 
294, 50 HngCh 227, 42 Reprint 565, 9 
EngL&Eq 186. 

[a] Numerous remaindermen, — 
Where a petitioner prays that the 
dividends of a fund in court may be 
paid to several tenants for life, and 
that the various shares of the corpus 
may be carried over to the accounts 
of those entitled to remainder, such 
remaindermen, if numerous, need not 
be served or appear. In re Hodges, 
6 Wkly. Rep. 487. 

93. Lambert v. Newark, 3 De G. & 
Sm. 405, 64 Reprint 536. 

[a] Service upon committee of 
lunatic’s estate.——Where, after the 
death of a lunatic, the committee of 
his estate had duly passed his ac- 
counts, paid into court the bal- 
ance certified to be due from him, and 
had his security discharged, it was 
held that a petition for payment out 
of court of the lunatic’s estate to the 
executors of the lunatic must be 
served upon the committee. [In re 
Wylde, 5 De G. M. & G.:25. 54 EngCh 
25, 43 Reprint 777, 23 EngL&Eq 103. 

94. Cowles _v. Andrews, 39 Ala. 
125; De La Vergne v. Evertson, 1 
Paige (N. Y.) 181, 19 AmD 411; 
Harrisburg Nat. Bank’s App., 84 Pa. 
380; Parsons v. Groome, 12 Beav. 180, 
50 Reprint 1028; In re Roberts, 7 
Jur, N. S. 818; Re Acker, 11 Wkly. 
Rep. 182. 

[a] Foreign guardian.—Where a 
fund is deposited in bank to the joint 
credit of a resident administrator of 
a decedent and a foreign guardian 
of the minor children of such deced- 
ent, the orphans’ court has no juris- 
diction to determine the ownership of 
the fund in a proceeding to which 
the foreign guardian is not a party, 
although he has notice of it. Harris- 
burg Nat. Bank’s App., 84 Pa. 380. 

{b] Persons withcut interest.— 
Where a person, having a contingent 
interest in a fund in court, mort- 
gages it and subsequently dies be- 
fore his interest attaches, the mort- 
gagees are rot necessary parties to 
an application for distribution of the 
fund. Vernon y. Croft, 58 L. T. Rep. 
N.. S919; 

95. Petty v. Petty, 12 Beav. 170, 
50 Reprint 1024. 

96. State v. Alexander, 106 La. 
460, 31 S 60 (holding that the parties 
may without pleading urge all ob- 
jections they may have to each oth- 
er’s claims, whether founded on fact 
or on law). 
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DEPOSITS IN COURT 


[§§ 57-59 


[§ 57] 6. Evidence and Proof of Claim. Before | up the order so as to direct payment, in case of 


an order of distribution can be made, proof should 
be made before the court or a referee of the facts 
on which the application is based,®? and the burden 
of proof rests upon the applicant. ee 

Affidavit of title. Occasionally the court has al- 
lowed a solicitor, instead of the petitioner himself, 
to make affidavit of the petitioner’s title to a fund 
in court.?® Where there are several petitioners, the 
affidavit of one, verifying the title of all to the fund, 
is sufficient,’ and in the ease of trustees the affidavit 
need not contain a statement of their exclusive title 
to the fund.? 

[§ 58] 7. Order or Decree—a. Necessity. The 
custodian may pay out the fund tae a claim of 
ownership only upon order of court;* but this does 
not apply to transfer of securities in which funds 
are invested.* 

[§ 59] b. Form, Requisites, and Issuance. The 
order should direct payment to the persons entitled 
to the fund,® but where there are several persons so 
entitled, the order will sometimes be drawn direct- 


the party’s death, to his personal representative, it 
was held that this could not be done except in the 
ease of a schedule creditor.’ 

Direction to custodian in official capacity. The 
order or decree directing an officer of the court to 
disburse a fund in his hands should not be personal, 
and it should show on its face that it is against him 
in his official character, and that the amount is to 
be paid out by him in his official capacity in the 
due course of the administration of the fund.8 

Insertions. Where, on account of death, it be- 
comes impossible to carry out the order, the court 
will insert such words therein as shall be necessary 
to enable the parties entitled to withdraw the 
money.® 

Prospective orders. Often, to save expense, where 
the right to a fund is clear, a prospective order will 
be made for payment out of court at some future 
time.2° But the order has been refused where the 
amount due was not ascertained;'! and where there 
is no fund in court, no order can be made prospec- 


ing payment to the persons entitled ‘‘ 
Where the court was requested to draw 


them,’’ ® 


97. Uhl v. Kohlmann, 52 App. Div. 
455, 65 NYS 197; Bellamy v. Washita 
Valley Tel. Co., 25 Okl. 792, 108 P 
389 


{a] Facts to be shown.—Where 
an application is made to the court 
for an order to pay out money 
brought into the court, the party ap- 
plying must produce the certificate of 
the officer with whom the money was 
deposited, showing the amount of the 
fund and the way in which it has 
been invested, together with the 
claims, if any, which have been made 
thereon, so that the proper order may 
be made to enable the applicant to 
withdraw the money from the court. 
Hulbert v. McKay, 8 Paige (N. Y.) 


ee 

S. v. Smart, 237 Fed. 978, 
we CCA. 628; Houser v. Cooper, 102 
Ga. 823, 30 SE 539. 

[a] Rule applied.—(1) A person 
who claims a fund, on the ground 
that the clerk of court violated his 
duty in depositing it to credit of 
court, has the burden of showing 
such fact. U. S. v. Smart, 237 Fed. 
978, 150 CCA 628. (2) Where the 
claimant of a fund in court for dis- 
tribution contends that property sub- 
ject to a lien held by him was unlaw- 
fully appropriated to the satisfaction 
of an inferior lien, the burden is on 
him to show Phat the lien under 
which he claims was in existence at 
the time of the seizure of the prop- 
erty. Houser v. Cooper, 102 Ga. 823, 
30 SE 539. 

99. In re London, etc., R. Co., 16 
Jur. 1129; Re Halsey, 22 L. T. Rep. 
N.S. 21, 

[a] When a tenant for life was 
too infirm to make an affidavit of title 
on a petition for payment to him of 
the dividends of purchase money paid 
into court by a railway company, an 
affidavit made by his solicitor was 
held sufficient. Re Halsey, 22 L. T. 
Rep.wN. S:' 11 

[b] On ap plication for payment of 
dividends only.—The petitioner was 
tenant for life of certain lands which 
had been taken by a company under 
its act. The company having paid 
the purchase money into court, and 
it having been duly invested, the pe- 
titioner applied to have the dividends 
paid to her during her life. The ap- 
plication was suppo Fed by the af- 
fidavit of her solicitor, stating her 
title to the dividends. The registrar 
objected that this was not the proper 
evidence, that the application ought 
to be supported by the affidavit of the 
applicant herself, stating her belief 


or either of 


in her title, and that no one else was 
interested. It was held that the af- 
fidavit by the petitioner in the form 
mentioned by the registrar, verifying 
the petitioner’s title, and negativing 
any claim by any other person, is 
only required when payment out of 
court of the principal) money is 
sought, and not where the application 
is for payment of the dividends only; 


and the order was made accordingly. | 


In an London, ete, R. Co., 16 Jur. 

112 

ee BAC hpi v. Jersey, 14 L. T. Rep. 
s Said 


2. He Merchant Tailors’ 
23 L, T. Rep. N.S. 486. 

8. Tompkins County v. Ingersoll, 

81 App. Div. 344, 81 NYS 242 [aff 177 
N. Y. 543 mem, 69 NE 1132 mem]; 
Campbell v. Croil, 6 OntWR 933. See 
generally Clerks of Courts § 80. 
. 4° Tompkins County v. Ingersoll, 
81 App. Div. 344, 81 NYS 242 [aff 
177 N. Y. 548 mem, 69 NE'1132 mem]. 
See also supra §§ 31, 32. 

5. Avis v. Straus, 157 App. Div. 
904, 142 NYS 283. 

[a] Check drawn on depositor 
varying from order.—Where a check 
recites that it is drawn in pursuance 
of an order made by the supreme 
court, and directs the trust company 
on which it is drawn to pay to cer- 
tain administrators or their attor- 
ney, without naming the decedent, 
payment is properly refused by the 
trust company, it appearing that the 
order required payment to be made 
to the administrators of a certain de- 
cedent or their attorney. * Holt v. 
Colonial Trust Co., 97 App. Div. 305, 
89 NYS 955. 

6. In re Clinton, 6 Jur. N. S. 601; 
Shortbridge’s Case, 12 Ves. Jr. 28, 33 
Reprint 11; Bradford v. Nettleship, 
10 Wkly. Rep. 264. 

ne Windsor v. 1 Jur. 


Charity, 


Tyrrell, 


8. U.S. Blowpipe Co. v. Spencer, 
61 W. Va. 191, 56 SE 345 (applying 
the rule, and holding that a decree 
requiring a general receiver to pay 
certain sums of money to particular 
persons was personal against the re- 
ceiver). 

9. Gates v. Gates, 12 Jur. 510; 
Jefferys v. Smith, 11 Wkly Rep. 479, 
17 ECR 835. 

[a] Executors and administrators. 
—A decree directed the payment out 
of court of a certain sum to F G, who 
died before the payment was made. 
An application was thereupon made 
to have the words “her executors and 
administrators” inserted in the de- 


tively to deal with purchase moneys for estates con- 
tracted to be sold, but not paid for.1? 


cree after the name of F G, and the 
court granted the order. Gates v. 
Gates, 12 Jur, &10. 

{b] Survivor or survivors.—In a 
creditor’s suit an order was made for 
payment to four persons named in 
the master’s report, and the check 
was drawn payable at the accountant 
general’s office in favor of the four. 
Two of those parties being dead, the 
accountant general refused to pay to 
the other two. It was held that the 
words ‘survivor or survivors of 
them” might be inserted in the order. 
Jefferys v. Smith, 11 Wkly. Rep. 479, 
17 HRC 835. 

10. In ‘re Chamberlain, 22 Beav. 
286, 52 Reprint 1118; Milne vy. Gil- 
part, 16 Jur..978; 3 "EngL&Eq 185; 
Lambie v. Lambie, 9 Hare appendix 
1xxxiv, 41 HngCh Ixxxiv, 68 Reprint 
con In re Hichin, 1 “Wkly. Rep. 


{a] For payment upon coming of 
age.—When a person entitled to a 
vested interest in trust funds in 
court, to be paid at twenty-one, would 
attain that age in the long vacation, 
a prospective order was made for the 
payment out of the fund to her at 


ee date. Re Pern, 42 L. J. Ch. 
[b] Im case of successive life 


estates.—(1) Where two persons have 
successive life estates in a fund in 
court, an order may be made for pay- 
ment of the dividends to the first ten- 
ant for life, and, on proof of his 
death to the second, without further 
petition. In re Brent, 8 Wkly. Rep. 
270; In re How, 15 Jur. 266. (2) The 
dividends of a sum of stock were or- 
dered, upon petition, to be’paid to A 
for her life, and after her decease to 
B for her life; but an order for the 
transfer of the fund after the death 
of the survivor of them was refused. 
In re Lowndes, 20 L. J. Ch. 422. 

11. Ex p. Allen, 2 N. J. Hq. 388; 
Alexander vy. Abernethy, 7 Ir. Eq. 


308. 

[a] Where the master had not 
made his report.—The petitioner 
asked the court for an order direct- 
ing the master to pay over to him the 
surplus from the sale of certain 
mortgaged premises, in case it should 
appear that the petitioner was en- 
titled thereto, without the further or- 
der of the court. The court refused 
to make the order until the master 
had made his report and the court 
had taken piel hag iee thereon. Ex p,. 
Allen, 2 N, J. 88 
4 oh In re ewes 10 L. 1. Rep N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—ie 


§§ 59-61] 


Time of granting order on award by referee. 
Where the petitioner is declared to be entitled to 
the fund by an award made under an order of 
reference, the order will not be granted until the 
award has been made a rule of court.1* 

When the original order is lost, the court will di- 
rect the issuance of a new office copy upon an affi- 
davit of the loss.14 

[§ 60] ¢. Conclusiveness and Effect. The or- 
der of distribution is conclusive on the parties in 
subsequent proceedings. But a claimant not em- 


* DEPOSIT SLIP. A slip made out by the cashier 
of a hea considered merely a note to help the 
memory. 

DEPOSITUM. A term used in the civil and com- 
mon law to designate a naked bailment without re- 
ward and without any special undertaking.? 

DE POST DISSEISINA. A writ of post dissei- 
zin, which lay for him who, having recovered lands 
or tenements by precipe quod reddat, on default, 
or reddition, was again disseized by the former 
disseizor.® 

DEPOT. [§ 1] A. In General. A place of de- 
posit for goods;* a place of deposit for storing 
goods;> a place where any kind of goods is de- 
posited ;°® a storehouse ;’ a warehouse;® a warehouse 
for the storage, transfer, and sometimes for the 


13. Salmon y. Osborn, 3 Myl. & K. 
429, 10 EngCh 429, 40 Reprint 164. 

14. Scott v. Heisch, 33 L. T. Rep. 

15. State v. Alexander, 106 La.|/is 
460, 31 S 60. 
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and who do not require same to be| western R. Co., 
delivered by wagon.... 
generally understood as 
N. S. 498. other places of business where milk| and freight deposited.” 
sold but not 
where other commodities and articles| [quot Plunkett v. Minneapolis, ete., 
[a] A judgment not signed may/|of merchandise are sold in greater) R. Co., 
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braced in the provisions of the order or decree, and 
havings rights similar to those of other claimants 
who are thus embraced, will not be precluded from 
asserting by bill or petition his right to share in 
the fund.1® 

[§ 61] d. Execution of Order. Execution is not 
necessary to enable a party to collect, out of a fund 
in court, a sum to which he has been adjudged en- 
titled in the action in which the fund was de- 
posited.1* 


sale of goods,? as a furniture depot, grain depot,!° 
or a ‘‘depot of a brewery.’’ 

Milk depot. A place where milk is sold as an 
article of trade.1? 

[§ 2] B. In Railroad Law. The term may 
mean one thing or another, under different cir- 
cumstances.1* The word has been said to be synony- 
mous with ‘‘station.’?+* While it may 1® or may 
not +® correctly be used to designate a station at 
which trains merely stop, as for wood and water, 
more specifically it means a station at which trains 
stop for the transaction of the ordinary business 
of the company, the receiving and delivering of 
freight and passengers;'7 a place where railroad 
trains regularly come to a stop 1® for the conveni- 
ence of passengers and for the purpose of receiving 


113 Mo. A. 84, 99, 87 
[It] is not; SW 537. (3) “A place where the 

including | passengers were received and left 
State v. New 
exclusively, and| Haven, etc., R. Co., 37 Conn. 153, 164 


79 Wis. 222, 225, 48 NW 519]. 


nevertheless serve as a basis for the] quantities than milk’’). (4) aN place where passengers get 


plea of res judicata. 
ander, 106 La. 460, 31 S 60 


175, 19 L. ed. 634. 


State v. Alex- 13. Arkansas Cent. R. Co. v. Smith, 
71 Ark. 189, 190, 71 SW 947; Acord|are loaded and unloaded.” 
Tey yb xp. Howard, 9 Wall. (U. S.) | v. St. Louis Southwestern Ed Co., WSs) Cente che (Con sve 
Mo. A. 84,'101, 87 SW 537. 


on and off the cars, and where goods 
Illinois 
Causey, supra [quot 
Cyc]; Fowler v. Farmers’ L. & T. Co 


17. Hornish v. Ringen Stove Co., 
116 Iowa 1, 89 NW 95. 

ue Morse Eanking § 290 [quot 
Sharon First Nat. Bank v. City Nat. 
Bank, 102 Mo. A. 357, 76 SW 489]. 
See generally Banks and Banking 7 
Cc. J. p 628 et seq. 

2. Foster v. Essex Bank, 17 Mass, 
479, 498, 9 AmD 168. See also Bail- 
ments §§ 15, 17; Depositaries § 1. 

3. Black L. D. 

4 Webster D. [quot Weyman v. 
esa 153 Ky. 487, 491, 156 SW 

5. Webster D. [quot State v. Ed- 
wards, 109 Mo. 315, 321, 19 SW 91]. 

6. Worcester D. [quot State v. 
POV 109 Mo. 315, 321, 19 SW 


1. 

7. Webster D. [quot Weyman v. 
Newport, 153 Ky. 487, 491, 156 SW 
109; State v. Edwards, 109 Mo. 315, 
321, 19 SW 91]; Worcester D. [quot 
State v. Edwards, supra]. 

8. Webster D. [quot Weyman v. 
Newport, 153 Ky. 487, 491, 156 SW 
109; State v. Edwards, 109 Mo. 315, 
321, 19 SW 91]; Worcester D. [quot 
State v. Edwards, supra]. 

9. Webster D. [quot Acord v. St. 
Louis Southwestern R. Co., 113 Mo. 
A. 84, 100, 87 SW 5387]. 

10. Webster D. [quot Acord v. St. 
Louis Southwestern R. Co., 113 Mo. 
A. 84, 100, 87 SW 587]. 

11. Schmidt v. Indianapolis, 168 
Ind. 631, 633, 80 NE 632, 120 AmSR 
385, 14 LRANS. 787. 

12. Weyman v. Newport, 153 Ky. 
487, 488, 156 SW 109 (where it is 
said that the word is “of well rec- 
ognized meaning and generally un- 
derstood by dealers and the_ public 
generally as referring to or describ- 
ing a place... where milk is sold 
exclusively or chiefly, said commod- 
ity being brought to the place where 
it is retailed to the public, who as 
a rule purchase same at said place 


fa] In transitu.—A stipulation in 
a bill of lading that the carrier will 
forward the freight with reasonable 
dispatch, “the dangers incident to 
railroad transportation, loss or dam- 
age by. fire or the elements, while 
at depots, excepted,” has been con- 
strued to mean that the carrier will 
be exempt from liability from the 
designated causes only at depots, 
where the cars containing the freight 
stop while in transit and not at the 
depot at the end of the route. Stan- 
ard Milling Co. v. White Line Cent. 
Transit Co., 122 Mo. 258, 26 SW 704. 

14. Goyeau v. Great Western R. 
Cpe 25 Grant “chs “CU. Cy G2, 6* 
(where it is said: “The word depot 
is used in the United States and is 
used also in Canada as synonymous 
Be station; it may be inaccurate- 
y” 

15. See State v. New Haven, etc., 
R. Co., 37 Conn. 153, 163, 

16. Mahaske, County Fee Caer 
Des Moines Valley R. Co., 28 Iowa 
437, 449. 

[a] A station at a coal hank where 
trains merely stop to take or leave 
cars for purposes connected with 
this trade is not a “depot” within a 
contract that defendant was to build 
but one other depot between two cer- 
tain fixed points. Mahaska County 
R. Co. v. Des Moines Valley R. Co., 28 
Iowa 437, Ch 

17. State vy. New Haven, etc., Co., 
87 Conn. 153, 163. 

[a] Similar definitions—(1) “A 
place on the line of a railroad where 
passengers may enter and leave the 
trains, and where freight is depos- 
ited for delivery.” Black L. D. [quot 
Illinois Cent. R. Co. v. Causey, 106 
Miss. 36, 48, 63 S 336, AnnCas1917A 
1281]. (2) “A place where passen- 
gers are received and deposited, and 
where freight is deposited for de- 
livery.” Acord v. St. Louis South- 


i Wise. hits eae 

[b] “A railroad station.”—Illinois 
Cent. R. Co. v. Causey, 106 Miss. 36, 
49, 63 S 386, AnnCasi1917A 1281; 
Acord v. St. Louis Southwestern R. 
Co., 113 Mo. A. 84, 100, 87 SW 537; 
Galveston, etc., R. Co. v. Thornsberry, 
(Tex.) “17 SW, 521, 523: Hill wv, St: 
Louis Southwestern R. Co., (Tex, Civ. 
A.) 75 SW 874, 876. 

[c] “A railway station.”—Web- 
ster Int. D. [quot Karnes v. Drake, 
103 Ky. 134, 136, 44 SW 444, 19 KyL 
1794; State v. Jasper, ete., R. Co., 
(Tex. Civ. A.) 154°SW 331, 333]. 

[d] “A passenger station.”—Louis- 
ville, etc., R. Co..v. Com., 33 SW_ 939, 
17 KyL 1136; Goyeau v. Great West- 
érn’ BR, Co,, -25 ‘Grant..Ch. (0. ,G.) eas 
63. See also infra text and note 31. 

18. [a] Regular stopping place. 
—Where a switch track ran from the 
main track of a railroad to a stone 
quarry, for the sole convenience of 
the quarry, and the use of the track 
had never been offered to the gen- 
eral public, the tracks at that point 
were required to be fenced, under 
Rev. St. (1899) § 1105, requiring the 
fencing of tracks passing through or 
along inclosed fields or uninclosed 
Jands. The court said: ‘Passengers 
were permitted to get on and off 
trains at the point in question but 
could not procure tickets at this 
point for any station along the road 
or buy one for this point. Packages 
of freight were sometimes thrown 
off there for the accommodation of 
the consignees but there was no agent 
to take charge of such freight when 
thrown off. It was not a regular 
stopping place for trains for any 
purpose, especially for taking on and 
discharging either freight or pas- 
sengers, and for these reasons it was 
neither a station or depot; being 
neither, the company was bound to 
erect and maintain fences along 


* By Wi1LIAM MoRTIMER CRrowTHER (Deposit Slip—Descendientes inclusive except the Spanish words and phrases). 
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and discharging freight;!° the place where a car- | 
rier is accustomed to receive, deposit, and keep 
ready for transportation or delivery the merchan- 
dise carried by it;?° a certain place situate along- 
side of or near its railroad, fitted up by it with suit- 
able buildings, erections, appliances, and conveni- 
ences for carrying on generally and continuously, 
in an orderly manner, the business of transporting 
freights, as is usually done by such companies.** 
The maintenance of either a depot building or an 
agent is not indispensable to a depot;?? it depends 
more upon the business done and the matters inci- 


dental thereto.?* 
-Buildings, etc. 


either side of its railroad track.” Dun- 
can v. St. Lovis, etce., R. Co., 111 Mo. 
A. 193, 201, 85 SW 661. 

{b] “Flag station” distinguished. 
—An indictment of a railway com- 
pany for failure to provide separate 
waiting rooms for the accommoda- 
tion of the white and African races 
at a certain depot will not be sup- 
ported by evidence which shows that 
the alleged depot was a mere flag 
station without any building belong- 
ing to or used by the company as a 
depot, although there was on the 
company’s right of way a storehouse 
not under the company’s control, to 
which passengers, when detained, 
usually resorted, and at which tick- 
ets were sold for the railroad com- 
pany on commission. St. Louis, etc., 
R. Co. v. State, 61 Ark. 9, 12, 31 SW 
570. To same effect Chesapeake, 
etc., R. Co. v. Lauhorn, 159 Ky. 325, 
167 SW 152° Hurt v. St. Paul, ete, R. 
Co., 39 Minn. 485, 40 NW 613; An- 
derson v. Stewart, 76 Wis. 43, 44 NW 
1091. But compare Schneekloth v. 
Chicago, etc., R. Co., 108 Mich. 1, 2, 
65 NW 663 (where, under a Michigan 
statute exempting railway station 
grounds from the provisions requir- 
ing the right of way to be fenced, 
a flag station was considered with- 
in the exemption). 

19. Arkansas Cent. R. Co. v. Smith, 
71 Ark, 189, 190, 71 SW 947; Acord v. 
St. Louis Southwestern R. Co., 113 
Mo. A. 84, 100, 87 SW 537. 

{a] Similar definitions—(1) “A 
place where railroad trains regularly 
come to a stand for the convenience 
of passengers, taking in fuel, mov- 
ing freight, etc.” Bouvier Te 
Webster D. [both quot Duncan y. Su 
Louis, etce., R. Co., 111 Mo. A. 193, 
201. 85 SW 661]. (2) “A place where 
trains regularly stop for taking on 
or discharging either freight or pas- 
sengers, or where the company main- 
tains a depot or agent.” Welch v. St. 
Louis, etc., R. Co., 131 Mo. A. 464, 
469, 109 SW 1074. 

20. Maghee v. Camden, etc., Transp. 
Co., 45 N. Y. 514, 520, 6 AmR 124 
[quot Plunkett v. CEM enn etc., 
R. aye 79 Wis. 222, 225, 48 NW 
519 ‘ 

[a] Similar definition—‘“A place 
where a carrier is accustomed to re- 
ceive merchandise, deposit it, and 
Keep it ready for transportation and 
delivery.” Acord v. St. Louis South- 
western R. Co., 113 Mo. A. 84, 99, 87 


Land v. Wilmington, etc. R. 
104 _N. C. 48, 55, 10 SE 80. 
22. Welch v. St. Louis, etc. R. 
Co., 131 Mo, A. 464, 469, 109 SW 1074. 
See also Station [86 Cyc 925]; and 
generally Railroads [33 Cyc 140]. 
[a] In construing a statute pro- 
viding that no railroad corporation 
shall abandon any depot or station 
which is on its road in this state 
after such depot or station has been 
established for twelve months, except 
by the approval of the railroad com- 
missioners, the court said: “It is 
true that this ... station is a hum- 
ble one, not important enough to em- 
ploy at it a station-master, nor of 


The term usually includes, not 


DEPOT 


freight.?4 


sufficient importance to be made a 
regular stopping place for all trains, 
yet it is a place where heretofore, 
for a period of about twenty years, 
passengers could always take the 
cars and where they could always be 
left, where a shelter was provided 
for them while waiting for the trains 
and where a platform was built at 
which freight could be received and 
delivered. It had a name as an ac- 
knowledged station on the road for 
which tickets were sold. Business 
would naturally cluster around such 


a station. The object of the statute 
is to prevent railroad companies 
from arbitrarily changing their 


places of business on the road to the 
prejudice of those who, relying on 
the permanency of such _ places, 
shape their business accordingly. We 
think we ought so to construe the 
statute as fairly to carry out the 
object of its makers. ... The busi- 
ness at this station was the same in 
kind as at those of more importance. 
It is true all the trains did not stop 
there unless flagged to do so, but 
the mail train did stop regularly, and 
being a place where passengers were 
received and left and freight de- 
posited it was a depot or place of 
deposit, and as such entitled to the 
protection of the statute, falling as 


we think it does within the letter 
and spirit of the law.” State v. New 
Haven. €t0.5 (COs) iS Ge COMM a LOS, 
163. 


23. Acord v. St. Louis Southwest- 
ern R. Co., 113 Mo. A. 84, 101, 87 SW 
537 (where it is said: “It will not 
depend upon an office and agent be- 
ing maintained, but depends more 
upon the business done, not with one 
or two or three individuals, firms or 
companies but with the public and 
whether or not trains stop regular- 
ly or on signal to receive and dis- 
charge passengers and freight and 
whether inducements are held out 
and accommodations afforded to the 
public to enter into reciprocal busi- 
ness relations’). See also Murray v. 
Northwestern R. Co., 64 S. C. 520, 534, 
42 SE 617 (where it is said: ‘Some 
of the witnesses for the defendant 
testify that there are many kinds of 
depotS and stations—from a mere 
flag station, where there are no build- 
ings at all; only a place usually a 
public highway crossing or a rail- 
road side track, where passengers or 
freight or both are put off and taken 
on, and where there is no agent to 
attend to the company’s business, to 
the most modern depot with all its 
equipments and conveniences and 
that the expression in the deed above 
referred to, ‘freight and passenger 
depot,’ might mean either the one 


or the other or any intermediate 
kind’). 
24. Arkansas Cent, R. Co. v. Smith, 


71 Ark. 189, 191, 71 SW 947 [quot St. 
Louis, ete., R. Co. v. Berry, 86 Ark. 
309, 315, 110 SW 1049; State v. Jas- 
per, etc., R. Co., (Tex. Civ. A.) 154 
SW 331, 333]; Acord v. St. Louis 
Southwestern R. Co., 113 Mo. A. 84, 
100, 87 SW 537. To same effect Hum- 
phreys v. McKissock, 140 U. S. 304, 


only the idea of a stopping place for trains, but also 
that of a building, or something of the kind, for 
the protection and convenience of passengers and 
Such buildings and other things neces- 
sary for a regular depot or station may be greater 
or smaller in number and extent, or more or less 
elaborate, than others of like kind and for like pur- 
poses;*° but whether they are sufficient, or good, or 
indifferent, or are intended for, and well or ill 
adapted to, the purpose of prosecuting the business 
of transporting freights and passengers, receiving 
from shippers generally and at all seasonable times 
such freights as the railroad company is required 
to transport over its road, such depots imply ordi- 


11 SCt 779, 36 L. ed. 473. 

[a] Thus it may embrace: (1) A 
building erected for the protection 
and accommodation of passengers 
and freight. State v. Texas, ete, R. 
Co., (Tex. Civ. A.) 173 SW 900, 901. 
(2) A building for goods at the ter- 
minus or station of a railway, canal, 
etc. Imperial D. [quot Goyeau v. 
Great Western R. Co., 25 Grant Ch. 
(U. C.) 62, 64]. (38) A building for 
the accommodation and protection of 
railway passengers or freight. Web- 
ster Int. D. [quot Karnes v. Drake, 
103 Ky. 134, 136, 44 SW 444, 19 Kyl 
1794; Midland Valley R. Co. v. State, 
29 Okl. 777, 119 P 4138, 414; State v. 
Jasper, ..etc.7. KR. Co, (Tex. Ciy..:, A,) 
154 SW 331, 333]. (4) A building 
which is used for the accommodation 
and protection of railroad passengers 
and freight. Karnes vy. Drake, supra 
[quot State v. Jasper, etc., R. Co., su- 
pra]. (5) A house for the storage 
of freight and the accommodation of 
passengers. Arkansas Cent. R. Co. 
v. Smith, 71 Ark 189, 190, 71 SW 947; 
Acord v. St. Louis Southwestern R. 
Co.,, 113) Mos, A.’ 84. 100,;.L01, Si voi, 
537. (6) A permanent structure to 
be used as a receptacle for er abet 
and passengers. St. Louis, ete, R. 
Co. v. Berry, 86 Ark. 309, 315, 110 SW 
LOSI Gi) The offices and rooms at 
a railroad terminus or station. Web- 
ster D. [quot Acord v. St. Louis 
Southwestern R. Co., supra]. 

{b] As a_ building.—A_ railroad 
depot is a building within the mean- 
ing of Rev. St. (1889) § 3526 cl 2, 
defining burglary in the second de- 
gree, as “breaking and entering. 
Second, any shop, store, booth, tent, 
warehouse or other building ifs gpl 
which there shall be at the time... 
any goods, wares, merchandise... 
kept or deposited, with intent to steal 
» » sitherein,’, . Mherreount .saidz potas 
‘warehouse’ is one of the buildings 
specially named in the section, and 
a ‘depot’ is a building of a like kind, 
included under the general words 
‘other buildings.’”’ State v. Edwards, 


109 Mo. 315, 320, 321, 19 SW 91. To 
same effect State v. Texas, ete, R. 
Co., (Tex. Civ..A.) 173 SW _ 900, 901; 


State v. Jasper, ete, R, Co. (Tex. 
Civ. A.) 154 SW 331, 333; Bigham v. 
Pit pak 31 Tex. Cr. 244, 250, 20 SW 


7. 

{e] “Station” and “terminus” 
compared. —Goyeau v. Great iw te 
ni Co., 25 Grant Ch. (U. C.) 62, 63 


4, 

[ad] “Box car” fd Ech UR 
contract to establish a ‘‘depot’” on 
certain land is not complied with by 
constructing a sidetrack and placing 
a box car where freight may be re- 
ceived and cars stopped when flagged, 
the term “depot” implying a perma- 
nent structure to be used as a recep- 
tacle for freight and passengers and 
to be of the kind usually erected at 
similar stations along the same rail- 
road. St. Louis, etc., R. Co. v. Berry, 
85 Ark. 309, 315, 110 SW 1049. See 
also Box Car 9 C. J. p 315 note 25 


al. 
25. eee v. Wilmington, RS 


ete, 
Co., 104 N. C. 48. 55, 10 SE 80. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


narily such suitable and sufficient buildings, erec- 
tions, and appliances as may be necessary in re- 
ceiving and delivering freights, and for their tem- 
porary protection until they shall be transported 
or delivered to the persons entitled to have them, 
and that the company has a business office there, 
and suitable agents and employees to receive and 
deliver freights, to give receipts, bills of lading for 


them, and to do like and similar 


are settled recognized places to which shippers of 
freights may, at all appropriate times, go to ship or 
In its broadest sense the word will 
include not only the depot building, 
forms and grounds connected therewith and used 
by the company for its business purposes with the 
publie at the depot and station;?* not merely the 
station house built for the accommodation of passen- 


receive them.?7 


DEPOT 


tion.®° 


service.2> They 


but the plat- 


gers, but the grounds prepared and used as depot 


26. Land v. Wilmington, etc. R. 
Co., 104 N. C. 48, 55, 10 SE 80. 

[a] Telegraph and ticket office.— 
The term may be properly applied to* 
a building erected alongside a rail- 
road track within which there was 
a telegraph office with telegraphic in- 
struments and a ticket office, which 
building was occupied by the com- 
pany’s station men and agent, who 
operated the telegraph, sold tickets 
for the company to passengers, oper- 
ated the switch and water tank, and 
handled freight and baggage, there 
being a platform between the build- 
ing and the railroad track at which 
trains stopped and received and dis- 
charged passengers and freight, al- 
though the accommodations were 
quite limited. Peters v. Stewart, 72 
Wis. 1338, 1385, 39 NW 380. 

27. Land v. Wilmington, ete. R. 
Co., 104 N. C. 48, 55, 10 SE 80. 

28. Moore v. Campbell, 85 Ark. 
581, 584, 109 SW 544. To same ef- 
fect Hill v. St. Louis Southwestern 
R. Co., (Tex. Civ. A.) 75 SW 874, 876 
[quot Tllinois Cent. R. Co. v. Causey, 
106 Miss. 36, 49, 68 S 336, AnnCas 
1917A 1281]. 

[a] Platform excluded.—In con- 
struing a statute imposing on rail- 
roads the duty of keeping their de- 
pots or passenger houses lighted and 
warmed, the court said: ‘The places 
required to be lighted, warmed, and 
open are depots or passenger houses, 
and it is obvious that these do not 
include platforms or other places 
where passengers are expected to get 
on and off trains. The word ‘depot,’ 
like ‘passenger house,’ as used in 
this statute, means some character 
of house or building that can be 
warmed and opened, as well as light- 
ed.” Gulf, ete., R. Co. v. Barnett, 19 
ext. CivieA. 626, 628, 47 SW 1039. 

29. State v. indiana, ete, “‘R. Co., 
133 Ind. 69, 78, 32 NE 817, 18 LRA 
502 [quot ‘Tllinois Cent! RS Co 2bv. 
Causey, 106 Miss. 36, 49, 63 S 336, 
AnnCasi1917A 1281]. 

30. Pittsburg, etc., R. Co. v. Rose, 
24 Oh. St. 219, 229 [quot Illinois 
Cent. R. Co. v. Causey, 106 Miss. 36, 
48, 63 S 386, AnnCas1917A (1281 
(where the court said: “If we are 
to confine the meaning to. only 
‘building,’ then, if there was no build- 
ing at the railroad’s stopping place, 
but only platforms and passageways, 
etc., such place for passengers: to get 
on and off cars, though used by a 
number of persons, could not be 
called a depot”)]. See Pittsburg, etc., 
R. Go. v. Rose, 24 Oh. St. 219, 229 
(where, in construing an agreement 
providing that a railroad was to oc- 
ecupy certain ground “for the west 
part of the depot and a part of the 
usual buildings erected thereon,” the 
court said: “The ground, it is to be 
noticed, was to be occupied for ‘part’ 
only of the depot and buildings of 
that station. The word ‘depot’ is 
not used here to mean a building; 
for a street intervened to prevent 
a union of the ‘west part’ of a build- 


ing with an eastern part thereof. 
Besides, part of the usual buildings 
were to be erected ‘thereon’ ”’). See 
Saad Grounds infra text and note 

{a] Similar definition—‘“The place 
—the grounds and the buildings— 
prepared for and used by the travel- 
ing public at such point in waiting 
for, taking and leaving the trains, 
and by the company in operating the 
road at that point.” State v. In- 
diana, ete., R. Co., 133 Ind. 69, 74, 32 
NE 817, 18 LRA 502. 

[b] Approaches included.—‘‘The 
term ‘depot’ is sufficiently broad to 
embrace within its meaning a ‘pass- 
way’ used for the convenient and safe 
egress and ingress of passengers. It 
is not restricted in its signification 
to the ‘house’ or structure used also 
for their convenience in this respect. 
. . . This could include the surround- 
ing grounds, a ‘walk’ leading from 
the building or house affording shel- 
ter to passengers to the cars, and 
other approaches thereto. That these 
are embraced within the term ‘depot’ 
is evidenced by the numerous cases 
in which it is declared to be ‘settled 
law that railroad companies are 
bound to keep in a safe condition all 
portions of their platforms and ap- 
proaches to the same, as well as the 
grounds reasonably near thereto, 
where passengers would naturally go 
who are seeking to take passage on 
or are ete their cars.’” Galves- 
re etc., Co. v. Thornsberry, 

(Tex.) 17 sw 521, 523 [quot Illinois 
Cent. R. Co. v. Causey, 106 Miss. 36, 
48, 68 S 336, AnnCas1917A 1281]. 

31. St. Louis, etc., R. Co. v. State, 
61 Ark. 9, 12, 31 SW 570. 

82. Atlantic, ete. R. Co.’s App., 
100 Me. 480, 485, 62 A 141; Wilmot v. 
Oregon R. Co., 48 Or. 494, 498, 87 P 
528, 120 AmSR 840, 7 LRANS 202, 11 
AnnCas 18; Mills, ete., Lumber Co. v. 
Chicago, ete., R. Co., 94 Wis. 336, 
339, 68 NW 996; Fowler v. Farmers’ 
Ls & P'Co; 21) Wis. ) 77,079" [quot 
Grosse v. Chicago, etc., R. Co., 91 
Wis. 482, 484, 65 NW 185; Plunkett v. 
Minneapolis, ete., R. Co., 79 Wis. 222, 
224, 48 NW 519]. 

[a] A place at which trains stop 
whenever there are passengers or 
freight to be received or delivered is 
exempt, as depot grounds of the com- 
pany, from the statute requiring it to 
fence its right of way, although no 
agent or depot building is maintained 
there. Schneekloth v. Chicago, etce., 
oan Co., 108 Mich. 1, 65 NW _ 663, 

{b] Grounds along the main track 
of a railroad, on which are also a 
sidetrack, a water tank for replenish- 
ing engines, a building containing a 
telegraph office, ticket office, and a 
place for eating and sleeping, occu- 
pied by the company’s station men 
and agent, with a platform between 
such building and the track, at which 
trains are accustomed to stop to re- 
ceive and discharge passengers and 
freight, are “depot grounds.” Peters 
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grounds for the benefit of persons traveling upon 
the particular railroad, and used by the company, 
at such point, in operating it as a common ear- 
rier ;?° the entire grounds used by the company for 
its business purposes with the public at that sta- 


Passenger depot. A depot building used for the 
reception of passengers.*2 

Depot grounds. 
on and off trains, and where goods are loaded 
and unloaded, and all grounds necessary and con- 
venient and actually used for such purposes by the 
public and by the railroad company;*? the grounds 
necessary or useful and used for the purposes of 
the freight and passenger business of the road, 
which includes all the business in which the pub- 
lie are interested ;** the right of way and land used 


The place where passengers get 


ys Stewart, 72 Wis. 133, 1385, 39 NW 


fel A mere sidetrack, used only 
for loading and shipping tanbark, 
there being no depot buildings or 
platform, no station or station agent, 
and no highway leading thereto, does 
not make a place “depot grounds.” 
Jaeger v. Chicago, etce., R. Co., 75 
Wis. 130, 131, 43 NW 732. 

{d]| Elements in determining.— 
“Station grounds or depot grounds 
at convenient points along the lines 
of railroads are selected embracing 
not only the land of the right of way 
but additional land of such extent 
as existing and prospective condi- 
tions seem to require, but it cannot 
be considered that the land originally 
appropriated should be arbitrarily 
held to limit railroads or the public 
in the application of statutory provi- 
sions. In every case in determining 
what are station grounds and depot 
grounds three conditions must con- 
cur. The grounds must be neces- 
sary, convenient and actually used 
by the railroads in the transaction of 
their business. They therefore in- 
clude sufficient land for safe and 
convenient approaches and exits for 
the public requiring passenger and 
freight transportation, for the loca- 
tion of depot buildings, warehouses, 
platforms, fixtures and apparatus 
for taking water and fuel supplies, 
lighting, heating, transmission ~ of 
messages and giving signals, sidings 
for passing trains, shifting and stor- 
ing cars and other property, switches, 
and space where passengers may get 
on and off trains, and goods be load- 
ed and unloaded. An important fac- 
tor in determining what land may be 
necessary and convenient for station 
purposes is the amount and character 
of the railroad business done at a 
particular station.” Atlantic, etce., 
Oe By App., 100 Me. 430, 486, 62 A 
141. 

[e] “Distance from depots is not 
the controlling consideration in de- 
termining ‘depot grounds‘ or ‘yard 
limits,’ which are synonymous terms. 
It is well known that in large cities 
these grounds extend for several 
miles. Neither does the question of 
frequent or infrequent use for 
switching purposes control. The 
question is, Are they reasonably _nec- 
essary for “that purpose, or liable to 
become _ so?” Rabidon vy. Chicago, 
ete., R. Co., 115 Mich. 390, 393, 73 NW 
386, 39 LRA 405. 

33. Plunkett v. Minneapolis, etc., 
R. Co., 79 Wis. 222, 225, 48 NW 519. 
To same effect Rabidon v. Chicago, 
ete., R. Co., 115 Mich. 390, 393, 73 
NW 386, 39 LRA 405; McGrath v. De- 
troit, ete., R. Co., 57 Mich. 555, 559, 
24 NW 854. 

[a] This includes: (1) Switching 
and making up of trains and the use 
of sidetracks for the storing of cars 
and the place where the public re- 
quires open and free access to the 
road for the purposes of such busi- 
ness. Atlantic, ete., R. Co.’s App., 100 
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for station purposes;*4 land for suitable station | 
purposes and for tracks and yard room to be used 
in connection therewith;** yard limits.*® 
is frequently used interchangeably with ‘‘depot.’? 37 
Men employed by a railroad de- 
pot company to direct passengers what trains to 
take and to make reports of trains coming into and 


Depot police. 


going out of the depot or station.*§ 


[§ 3] ©. In Military Law. <A place where mili- 
tary stores or supplies are kept or troops assem- 


bled.*° 


DEPRAVITY. An inherent deficiency of sees! 


sense and rectitude.*° 


Depravity of heart. A statutory phrase which has 
been defined as the highest grade of malice.*+ 
To fall in value;** to become 
of less worth;** to sink in estimation.*® 
The loss in value of some 
destructible property over and above current re- 


DEPRECIATE.* 
DEPRECIATION.*® 


pairs.4* 

Me. 430, 435, 62 A 141. (2) The nec- 
essary tracks, switches, and turnouts 
thereon or adjacent thereto for 
handling and making up trains, stor- 
age of cars, and the like, and so 
much of the main track outside the 
Switches as is requisite for the prop- 
er handling of trains at the station. 
Wilmot vy. Oregon R. Co., 48 Or. 494, 
499, 87 P 528, 120 AmSR 840, 7 LRA 
NS 202, 11 AnnCas 18; Grosse Vv. 
Chizago, etc., R. Co., 91 Wis. 482, 484, 
65 NW 185 [quot Mills, etc., Lumber 
Co. v. Chicago, etc., R. Co., 94 Wis. 
336, 339, 68 NW 996]; Plunkett v. 
Minneapolis, ete., R. Co., 79 Wis. 222, 
225, 48 NW 519. 

34, Atlantic, ete., R. Co.’s App., 
100 Me. 430, 435, 62 A 141. 

35. Norwich, ete., R. Co. v. Wor- 
cester County, 151 Mass. 69, 23 NE 
721 [quot Atlantic, etc., R. Co.’s App., 
100 Me. 430, 485, 62 A 141]. 

36. Rabidon v. Chicago, etc., R. 
Co,, 115 Mich. 390, 393, 73 NW 386, 
39 LRA 405; Harvey v. Southern Pac. 
Co., 46 Or. 505, 513, 80 P1061. 

[a] “Station grounds” and “switch 
limits” synonymous.—Atchison, — 
R. Co. v. McCail, 48 Okl. 602, 150 P 
173, 175. 

37. Fowler v. Farmers’ L. & T. 
Co., 21 Wis. 77, 79. See also supra 
text and notes 28-30. 


88. Erown v. Southern Pac. Co., 
31 Utah 318, 322, 88 P 7. 

39. 3: v. Caldwell, 19 Wall 
(U. 8S.) 264, 268, 22 L. ed. 114. 

40. Knepper v. Knepper, 139 Mo. 
A. 493, 500, 122 SW 1117. 

41. Lang vy. State, 84 Ala. 1, 5, 4 


§ 193, 5 AmSR 324. See also Malice 
[25 Cye 1666]. 

42. See also Depreciation post this 
page. 

43. Webster D. [quot State Nat. 
Bank v. Baker, 27 Ill. A. 356, 359]. 

44. Webster D. [quot State Nat. 
-Bank v. Baker, 27 Ill. A. 356, 359]. 

45. Webster D. [quot State Nat. 
Bank v. Baker, 27 Ill. A. 356, 359]. 

[a] “Depreciating,” as used in a 
power authorizing a sale of securi- 
ties upon their depreciation in value, 
is the present participle of the verb 
“depreciate,” used intransitively, and 
applies only to what might happen 
in the then future. State Nat. Bank 
v. Baker, 27 Ill. A. 356, 359. 

46. See Depreciate ante this page. 

47. Cumberland Tel., ete. Co. v. 
Louisville, 187 Fed. 637, 653. 

[a] “Depreciation of property.”— 
Von Baumbach v. Sargent Land Co., 
242 U. S. 503,524, 37 SCt 201, 61 L. 
ed. 460 (construing the Income Tax 
Act of 1909, in relation to the in- 
come frem ‘mining property). 

{b] “Diminution or depreciation,” 
—Breton v. Mockett, 9 Ch. D. 95, 96 
(in farming implements and stock). 

48. Deprivation: Of 
Life or liberty see Constitutional 


DEPOT—DEPUTY 


an ecclesiastical 
The term 
fice with cure, 
void.*® 


from;*+ to keep 


Deprived. In 


DEPRIVATION.*® In English ecclesiastical law, 


sentence whereby, an incumbent be- 


ing legally discharged from officiating in his bene- 


the church pro tempore becomes 


DEPRIVE. To take away;*° to take something 


from acquiring, using, or enjoying 


something ;52 to end, injure, or destroy.52 The word 
conveys the idea of either taking away that which 
one has or withholding that which one may have.*+ 


its ordinary and popular sense, re- 


lates simply to divesting of,°> alienating,®® or taking 


away ;°? and is synonymous with ‘‘taken.’? 58 


of the property 
ant in an action 
DEPUTY. 


Law §§ 965-987. 
Property see Constitutional Law §§ 

988-1018. 

49. Goldolphin [quot Martin v. 
Mackonochie, 3 Q. B. D. 730, 751]. 

50. Century D. [quot State v. As- 
sociated Press, 159 Mo. 410, 442, 60 
Sw 91, 81 AmSR 368, 51 LRA 151]. 

51, ‘Standard D. [quot ‘State v. 

associated Press, 159 Mo. 410, 442, 
60 SW 91, 81 AmSR 368, 51 LRA 
[a] Deprive animals of suste- 
nance.—A person renting to another 
a field on which to pasture cattle, but 
who has not agreed to care for the 
cattle, does not, by leaving them in 
the field in which their owner placed 
them, without providing food or 
shelter, deprive them of food and 
shelter within Code Suppl. (1907) § 
4969, providing that any person de- 
priving any animals of necessary 
sustenance shall be punished aceord- 
ingly. Pieper v. Krutzfeidt, 155 Iowa 
716, 136 NW 904, 905. 


[b] “Defraud”’ equivalent—Shu- 
bert v. State, 20 Tex. A. 320, 330. 
52. Standard D. [quot State v. 


Associated Press, 159 Mo. 410, 442, 
60 SW 91, 81 AreSR 368, 51 LRA 151]. 

53. Century D. [quot State v. As- 
sociated Press, 159 Mo. 410, 442, 60 
SW 91, 81 AmSR 368, 51 LRA 151]. 

[a] “Deprive of life.’”—The term 
as used in an indictment for murder 
charging that defendant did deprive 
deceased of his life was equivalent to 
the word “kill.” Walker v. State, 14 
Tex. A. 609, 627. 

54. Crabb Synonymes [quot State 
v. Associated Press, 159 Mo. 410, 442, 
60 SW 91, 81:AmSR 368, 51 LRA 451]: 
Preéxisting right implied.— 
(1875) § 28, providing 
that the husband of any decedent 
“shall not be deprived” of his right 
as tenant by the curtesy nor of the 
possession or control of the estate 
of his deceased wife, nor of the in- 
come thereof, during the settlement 
of her estate, the words ‘shall not 
be deprived” imply a preéxisting 
right, and apply as well to posses- 
sion, control, and income as to the 
words “his right as tenant by the 
rr pg Staples App., 52 Conn. 421, 


55. Dis. op. Wynehamer v. Peo., 
13. N. Y¥.-378, 467, 2 Park. Cr. 421. 

[a] Applied to dower.—A woman 
is “deprived of the provision made 
for her by will, in lieu of dower,” 
within the meaning of the Rev. St. 
c 60 § 13, and is entitled to be en- 
dowed, if all the property of the 


testator is taken or required for the | 


payment of his debts... Thompson v. 
ee 1 Metc. (Mass.) 66, 73. 

Dis. op. Wynehamer v. Peo., 

13 oe. Y. 378,467, 2 Park. Cr. 421. 

57. Dis. op. Wynehamer v. 4. €o., 

13 N. Y:-378, 467, 2 Park. Cr. 421. 


DE PROPRIETATE PROBANDA. A writ for 
proving property, directed to the sheriff, to inquire 


or goods distrained, where defend- 
of replevin claims the property.®® 


One appointed as the substitute of 
another, and empowered to act for him in his name 
or on his behalf; 


st one who is appointed, designated, 


| [ “Deprived of employment.”— 
A ete employed in both day and 
night schools, whose night employ- 
ment was terminated by discontinu- 
ance of the school in which he was 
employed, but whose employment in 
day school continued, was not “de- 
prived of employment,” so as to be 
entitled to preference in appoint- 
ment, under Greater New York Char- 
ter § 1690, providing that, in case 
of the discontinuance of any school, 
teachers who may be thereby de- 
prived of employment shall be pre- 
ferred in appointments to be made. 
Cusack v. New York Bd. of Educa- 
Hod 89 App. Div. 355, 85 NYS 991, 
58. Grant v. Courter, 24 Barb. 
(N. Y.) 232, 238; Sharpless v. Phila- 
delphia, 21 Pa, 147, 167, 59 AmD 759 


note. See also Constitutional Law 
§§ 965, 988; Deprivation ante this 
page. 

59. Black L. D. [cit 3 Blackstone 
Comm. p 148]. 

60. Deputy: 


Acknowledgment taken by see Ac- 

knowledgments § 103. 

Affidavit taken by see Affidavits § 35. 
Arrest by see Arrest § 11. 
Attorney-general see Attorney-Gen- 

eral § 5 
City officer see Municipal Corpora- 

tions [28 Cye 422]. 

Clerk of court see Clerks of Couris 

§§ 137-152. 

Collector of: 
Customs see Customs Duties § 80. 
Internal revenue see Internal Reve- 
nue [22 Cyc 1661]. 

Taxes see Taxation [37 Cye 1195]. 

Constable see Sheriffs and Constables 

[35 Cye 1517]. 

Coroner see Coroners § 7. 

County officer see Counties § 183. 

District or prosecuting attorney see 
pe Tape Prosecuting Attorneys 

(S-JU4. 

Notary see Notaries [29 Cyc 1092]. 

aE a see Officers [29 Cyc 

Sheriff see Sheriffs and Constables 

[35 Cye 1516]. 

State officer see States [36 Cyc 859]. 
pic in sal see Taxation [37 Cyc 
United States marshal see United 

States Marshals [39 Cyc $05]. 

61. Webster D. [quot Peo. v. Bar- 
ker, 14 Mise. 360, 363, 35 NYS 727; 
Herring v. Lee, 22 W. Va. 661, 667]; 
Peterson v. Lewis, 78 Or. 641, 655, 
154 P 101 [auot Cyc]. 

[al Confidential relation.—‘‘The 
function of a deputy possessing the 
power, as he does under certain cir- 
cumstances, to act as if he were him- 
self the actual incumbent of his 
principal’s office, implies a correla- 
tive duty and right on the part of 
the principal to exercise an unfet- 
tered personal selection in the ap- 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


— 


DEPUTY—DERECHO 


or deputed, to act for another;®? one who by ap- 
‘pointment exercises an office in another’s right;%* 
one who occupies in right of another, and for whom 
his superior will regularly answer ;°* a clerk with all 
the powers of the principal.*> The position of a 
‘“deputy,’’ as the word implies, is that of a subor- 
dinate.6® A deputy has power to do every act which 
his principal might do,* but a deputy cannot make 
a deputy, as this imports an assignment of all his 
authority, which is not assignable.°* The term is 
used in composition with the names of various execu- 
tive officers to denote assistants empowered to act 
in their names, as deputy collector, deputy marshal, 
deputy sheriff.°9 

DE QUARANTINA HABENDA. At common 
law, a writ which a widow entitled to quarantine 
or to continue in the capital, messuage, or mansion 
house, or some other house whereof she was dowable 
forty days after her husband’s death, might sue out 
in ease the heir or some other persons ejected her 
therefrom.” 

DE QUIBUS SUR DISSHISIN. 
of entry.” 

DE QUO and DE QUIBUS 


Ww 
An ancient writ 


Literally ‘Of 
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which.’’ 7? Formal words in the simple writ of en- 
try, from which it was called a writ of entry ‘‘in 
the quo,’’ or ‘‘in the quibus.’’ 78 

DERAILMENT. Act of going off, or state of be- - 
ing off, the rails of a railroad.”* 

DERAIL SWITCH. A device which when set 
will cause a car running loose on the sidetrack to 
run off its rails to the ground before reaching the 
main track.’® 

DERANGED. As defined by statute, a term 
which embraces under the head of ‘‘insane persons’’ 
all except the natural born idiot.7¢ 

DE RATIONABILIBUS DIVISIS. <A writ for 
fixing reasonable boundaries, which lay to settle the 
boundaries between the lands of persons in different 
towns, where one complained of encroachment,”7 

DE RATIONABILI PARTE BONORUM. A writ 
which lay for the wife and children of a deceased 
person against his executors, to recover their rea- 
sonable part or share of his goods.7§ 

DE REBUS. Literally ‘‘Of things.’’7® The title 
of the third part of the Digests or Pandects, com- 
prising books 12-19, inclusive.®° 

DERECHO (Latin ‘‘directum’’; Italian ‘‘dirit- 


pointment of such a subordinate, and 
also a corresponding freedom in ex- 
ercising the power of removal when- 
ever his confidence in the integrity, 
capacity, trustworthiness or adapta- 
bility of his subordinate is in the 
least shaken. He should not be 
called upon to specify the grounds 
of his dissatisfaction, still less to 
make proof of charges when his ob- 
jection, though substantial, may rest, 
as is frequently the case, upon moral 
evidence only, or upon well-grounded 
suspicion equally destructive of that 
confidence which is of the very_es- 
sence of the relation.’ Peo. v. Bar- 
ker, 14 Misc. 860, 364, 35 NYS 727. 
To same effect Peo. v. Wells, 86 App. 
Div. 270, 271, 83 NYS 789. 

[hb]. “Deputy to congress.’’—Cher- 
okee Nation vy. Georgia, 5 Pet. (U.S.) 
1, 39, 8 L. ed. 25 (construing these 
words in a treaty between the United 
States and the Cherokee Tribe of In- 
dians). 

62. Willis v. Melvin, 53 N. C. 62, 
63; Peterson v. Lewis, 78 Or. 641, 655, 
154 P 101 [quot Cyc]. To same ef- 
fect Williams v. Darling, 67 Misc. 
205, 209, 122 NYS 534. 

63. Peterson v. Lewis, 78 Or. 641, 
655, 154 P 101 [quot Cyc]. 

{a] Similar definitions.—(1) “One 
authorized by an. officer to exercise 
the office or right which the officer 
possesses, for and in place of the 
latter.” Bouvier L. D. [quot Her- 
ring v. Lee, 22 W. Va. 661, 667]; Pe- 
terson v. Lewis, 78 Or. 641, 655, 154 
P 101 [quot Cyc]. (2) “A person who 
by authority exercises another’s of- 
fice, or some function thereof.” Wil- 
liams v. Darling, 67 Mise. 205, 209, 
122 NYS 534. (3) “A subordinate 
officer authorized to act in place of 
the principal officer, as for instance 
in his absence.’ Williams v. Darling, 
supra. 

64. Erwin v. U. S., 37 Fed. 470, 
475, 2 LRA 229; Matter of Tilyou, 57 
App. Div. 101, 110, 67 NYS 1097 [cit 
Shrewsbury’s Case, 9 Coke 46b, 49, 77 
Reprint 798]; Peterson v. Lewis, 78 
Or. 641, 655, 154 P 101 [quot Cyc]. 

[a] Similar definitions.—(1) “One 
who by appointment exercises an of- 
fice, ete., in another’s right having 
no interest therein, but doing all 
things in his principal’s name, and 
for whose misconduct the principal is 
answerable.” Tomlin L. D. [quot 
Willis v. Melvin, 53 N. C. 62, 63]; 
Halter v. Leonard, 223 Mo. 286, 122 
Sw 706, 708; Carter v. Hornback, 139 
Mo. 238, 242, 40° SW 893; ‘Peo. v. 
Barker, 14 Misc. 360, 363, 35 NYS 
727; Peterson v, Lewis, 78 Or. 641, 
655, 154 P 101 [quot Cyc]. (2) “He 


is regarded as an agent or servant 
of his principal, who must, as a 
general rule, do all things ‘in his 
principal’s name, and for whose mis- 
conduct the principal is -responsi- 
ble.”’? Piland ‘v.*'Taylor, 113 N.C. “1, 
2, 18 SW 70; Wilkerson yv. Dennison, 
113 Tenn, 237, 243, 80 SE 765, 106 
AmSR 821, 3 ‘AnnCas 297. 

65. Ellison v. Stevenson, 6 T. B. 
Mon. (Ky.) 271, 276. 

66. In re Coyle, (N. J. Prerog.) 99 
A 116, 117. 

[a] “Agent”  distinguished.—(1) 
“There is this. distinction between 
the doing of an act by an agent and 
doing an act by a deputy. An agent 
can only bind his principal when he 
does the act in the name of his prin- 
cipal; but a deputy may do the act 
and sign his own name, and it binds 
his principal. A deputy, however, 
is in law deemed an agent.... 
These definitions clearly show that 
there must be an officer or principal 
in existence and capable of acting for 
himself at the time the deputy or 
agent is acting for him. When the 
officer or principal is dead and the 
fact is known or he is otherwise dis- 
qualified to act for himself he can- 
not act by deputy or agent.”  Her- 
ring v. Lee, 22 W. Va. 661, 667 [cit 
Story Agency § 149 note]. (2) ‘Dep- 
uties are’ not mere servants or 
agents of the clerk; they are agents 
and officers of the Court, being ap- 
pointed, in the language of the Con- 
stitution, ‘to perform, together with 
(the clerks) themselves the duties 
of the said office.’’”’ State v. Turner, 
101 Md. 584, 591, 61 A 334. 

[b] “Assistant” distinguished.— 
“An assistant does not mean a depu- 
ty. Clerks and other public officers 
have assistants who are not depu- 
ties. Where the clerk desires to con- 
fide the business of administering 
oaths to witnesses, to one of his as- 
sistants who is not a deputy, the 
court may specially empower such 
assistant; but a deputy by the very 
act and authority which constitutes 
him such, has power to do any act 
which his principal may do.” Elli- 
son v. Stevenson, 6 T. B. Mon. (Ky.) 
271, 276. 

[c] “Officer” distinguished.—Kav- 
anaugh v. State, 41 Ala. 399, 402; 
Garnett v. Brooks, 136 Cal. 585, 586, 
69 P 298; Dayton v. Lynes, 30 Conn. 
351, 356; Peo. v. Langdon, 40 Mich, 
673, 682 [quot Nelson y. Troy, 11 
Wash. 4385, 442, 39 P 974]; Kelly 
v. Minneapolis, 77 Minn. 76, 79, 79 NW 
653; Meyer v. Bishop, 27 N. J. Eq. 


aly 
67. Willingham v. State, 21 Fla. 


761, 776; Peo. v. Barker, 14 Misc. 360, 
363, 35 NYS 727 (where it is said: 
“We must be one whose acts are of 
equal force with those of the officer 
himself, must act in pursuance of 
law, perform official functions, and 
is required to take the oath of office 
before acting’’). 

“A deputy has not any estate or 
interest in the office, but is as serv- 
ant to the officer; [and]... cannot 
regularly have less power than his 
principal.” 7% Bacon Abr. p 316 [L] 
[quot Hrwin v. U. S., 87 Fed. 470, 
475, 2 LRA 229]. See also Steinke v. 
Graves, 16 Utah 293, 299, 52 P 386 
(where it is said: “He cannot be 
restrained to some particulars of his 
office, for that would be repugnant 
to his being a deputy’). 

68. Willingham vy, State, 21 Fla. 
761, 776 [cit Comyns Dig. tit Officer 
(D. 3)]; Steinke v. Graves, 16 Utah 
2938, 299, 52 P 386 [cit Comyns Dig.]. 

69. Webster D. [quot Peo. v. Bar- 
ker, 14 Misc. 360, 368, 35 NYS 727]. 

70. Aiken v., Aiken, 12 Or. 203, 
206, 6 P 682 L[cit' Jacob’ L.D.’ tit 
“Quarantine;” Scribner Dower ec 3 


§ 19]. See also Dower [14 Cyc 881]. 
71. — Black L. D; 
72. Black L. D. 
73. Black L. D. 


74. Webster Int. D. [quot Graham 
v. Insurance Co. of North America, 
220 Mass. 230, 231, 107 NE 915]. See 
also Railroads [33 Cyc 1147]. 

{a] In transportation by rail. 
“The word is to be interpreted ac: 
cording to the general and ordinary 
acceptation of the language used in 
the absence of evidence that it has 
acquired by custom or otherwise a 
peculiar meaning distinct from the 
popular sense of the word. It is to 
be understood as conveying the usual 
meaning of the word as commonly 
accepted. It is plain that ‘derail- 
ment’ is used only in connection with 
transportation by rail as_ distin- 
guished from transportation by ve- 
hicles over land by means other than 
by rail, and as distinguished from 
transportation by water.” Graham 
v. Insurance Co. of North America, 
220 Mass. 230, 231, 107 NE 915. 


75. Jones v. Kansas City, ete., R. 
Co., 178 Mo. 528, 537, 77 SW 890, 101 
AmSR 434, 

76. W. Va. Code (1891) p 


124 (4) 
[quot Hiett v. Shull. 36 W. Va. 563, 
565, 15 SE 146]. See generally In- 
sane Persons [22 Cyc 1109]. 

77, Black L. D. 


Black L. D. 
Black L, D, 
Cc J. p 940. 


See also Code 11 
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to’’; French ‘‘droit’’). 
languages noted, this term is used to denote law in 
its broadest sense as distinguished from a statute 
or other particular embodiment of law.*' On the 
other hand, ‘‘derecho’’ differs from ‘‘jurispruden- 
cia,’’? which is the science of law,’? as well as from 
‘‘justicia,’? which is defined as a virtue of which 
derecho is the practical application.®S ‘‘Derecho 
civil’’ is used in contradistinetion to ‘‘derecho nat- 
ural,’’ just as in the Roman law ‘‘jus civile’’ was 
opposed to ‘‘jus naturale’’; that is, in each ease the 
former denotes the older law and the latter the more 
advanced, which is also more deeply infused with 
the principles of natural justice.8+ ‘‘Derecho eivil’’ 
is also used in opposition to ‘‘derecho criminal,’ 
which defines and penalizes erimes and prescribes 
the procedure for their punishment.®> It is treated 
as a part of public, rather than of private, law, on 
the ground that its object is to maintain public 
peace and security.86 ‘‘Derecho comun’’ (common 
law), as in Germany,’? means primarily the Roman 
law;SS but it further denotes the general, as op- 
posed to loeal or special, law, such as military, ee- 
elesiastical, or commercial; also law common to 
many nations,’® which is likewise the meaning of 
‘derecho communal.’’ °° On the other hand, ‘‘de- 
recho consuetudinario’’ (customary law), as in the 
Anglo-American system, is that which is unwrit- 
ten,®! ‘derecho no escrito,’’®? as opposed to writ- 
ten law, ‘‘derecho eserito.’’ ®8 ‘‘Derecho constitu- 
cional’’ is that body of fundamental laws of the 
state which regulates the rights and reciprocal ob- 
ligations between government and people.** ‘‘De- 
recho politico’’ is defined in much the same way % 
as is also ‘‘derecho publico,’’ °° which, however, is 
distinguished from ‘‘derecho privado’’ in that the 
latter considers individuals in their relations to 
each other and apart from the social body.®* The 
former is divided into ‘‘derecho publico general,’’ 
which is practically synonymous with ‘‘derecho de 
gentes’’ or ‘‘derecho internacional,’’°S and ‘‘de- 
recho publico particular,’’ °° which deals with the 
relations between each state and the individuals who 
compose it. ‘‘Derecho municipal’’ is used not in 
the sense of the ‘‘municipal law’’ of Anglo-Ameri- 
ean writers,t but as including the laws, regulations, 
and customs of a city or provinee.? ‘‘Derecho di- 
vino’’ is the law supposed to have been ordained 
of God.s It is commonly divided into elasses, in- 
eluding that promulgated by revelation and that 
which is made known by reason. The latter is 
often termed ‘‘derecho natural’’ and is defined al- 


81. Escriche Diccionario. See al- 97. 


In Spanish, and the other | 


Escriche Diccionario, 


DERECHO 


most precisely in the language of Ulpian® as ‘‘the 
law which nature has taught all living things, so 
as to be common to men and beasts.’?*® Modern 
jurists, beginning with Bentham, deny the existence 
of natural law in this sense.? ‘Derecho positivo’’ 
is another term used in opposition to ‘‘derecho nat- 
ural,’? and means law which is established and 
subject to change only by the expressed will of the 
legislators.S ‘‘ Derecho pontificio’’ is a term applied 
to the compilation of papal deecrees.® ‘‘Derecho’’ 
is also used in Spanish law, in its primitive sense 
of ‘‘right.’’2° Thus we find that derecho personal, 
or personal right, whieh, as in English law, has bor- 
rowed the principle from the Romans,!! dies with 
the person.t? An example of such a right is the usu- 
fruct which is inherent in the person of the usu- 
fructuary and does not pass to another.’ Opposed 
to this class is the derecho real, or ‘‘real’’ right 
(from ‘‘res,’’? property), which is inherent in the 
thing and is not extinguished by the possessor’s 
death.* Examples of a real right are dominum, 
censo, hipoteca, and servitutes.1> ‘‘ Derecho particu- 
lar’? is a privilege granted to a person in excep- 
tion to the general rule or common law.?® ‘‘Derecho 
estricto 6 riguroso’’ is applied to interpretation in 
a literal, as opposed to a liberal, sense.t? ‘Derecho 
de patronato’’ is the power or privilege of the pa- 
tron of a chureh to enjoy the benefices and use the 
privileges thereof.18 ‘‘Derechos abusivos’’ are pow- 
ers or privileges which are contrary to reason, 
equity, or good eustoms;!® an example of this is the 
law of the prima noete.2° ‘‘Derechos adquiridos,’’ 
acquired rights, is a phrase used in much the same 
sense as ‘‘vested rights’? in English law.2! ‘‘De- 
rechos civiles’’? are rights eonferred by the civil 
law, as, for example, testamentary power.22 An- 
other phrase of similar meaning is ‘‘derechos in- 
dividuos.’’ 8 ‘*Derechos:politieos’’ are privileges, 
like voting and holding office, which inhere in eiti- 
zenship.?* Disturbance of the publie order so as to 
prevent the exercise of derechos politicos is punish- 
able by arresto mayor in its maximum degree.*® 
“‘Derechos litigiosos’’ are those which ean be en- 
joyed only as a result of suit.2° ‘‘Derechos facul- 
tativos’’ are privileges which the possessor is free 
to enjoy or not.** As a rule they are not subject 
to preseription,?* and embrace two classes, namely, 
those which inhere in objects, like the right to 
use highways and public fountains,?® and those 
which inhere in the person, like the rights of per- 
sonal liberty and security.*° In still another sense, 
“*derecho’’ is used in the Spanish law to denote a 


Escriche Diccionario. 


ta ad [25 Cyc.153]; Lex {25 Cyc 
17]. 

82. Escriche Diccionario; Holland 
Jurisp. (12th ed) p 13. 

83. Escriche Diccionario. See also 
Justice [24 Cye 381]. ‘ 

84. Escriche Diccionario; 
Ancient L. p 55 et seq. 

85. Escriche Diccionario. 
Criminal Law 16 C. J. pl 

86. Escriche Diccionario. 
Sohm Rom. L. (3d ed) p 38. 
Escriche Diccionario. 
Escriche Diecionario. 
Escriche Diccionario. 
Escriche Diccionario. 


Maine 


See also 


91. See also 


98, Escriche Diccionario. See also 
International Law [22 Cye 1697]. 

99. Escriche Diccionario. 

1. Blackstone Comm. p 1; Kent 
Comm. p 1. See also Municipal Law 
[28 Cyc 1778]. 

2. Escriche Diccionario, 

3. Escriche Diccionario. 

4 Escriche Diccionario. 
as Lobingier Evolution Civ. L. p 

Oo. 


6. Escriche Diccionario. 

7. Maine Ancient L. p 117. 

8. Escriche Diccionario. 

9. Escriche Diccionario. 

10. Spanish Civ. Code arts 15, 


Common Law 12 C. J. p 175; Customs |} 40. 


and Usages 17 C. J. p 444. 
92. Escriche Dicaionario. 
93. Escriche Diccionario. 
94. Escriche Diccionario. See also 
Constitutional Law 12 C. J. p 653. 
95. Escriche Diccionario. 
96. Escriche Diccionario. 


ll. [a] Actio personalis cum per- 
sona moritur.—Broom Leg. Max. 

12. Escriche Diccionario. 

13. Escriche Diccionario. 

14. Escriche Diccionario. 

15. Escriche Diccionario. 

16. Escriche Diccionario. 


Escriche Diccionario. 
Escriche Diccionario, 
20. Escriche Diccionario. 
21. Escriche Diccionario. 
Vested Right [40 Cyc 199}. 
22. Escriche Diccionario. 
23. Spain.—Pen. Code art 179 et 


seq. 

Philippine-—Pen. Code art 179 et 
seq. 

24. Escriche Diccionario. See also 
Elections [15 Cye 269]; Officers [29 
Cye 1356]. 

25. Spain.—Pen. Code art 259 (im- 
prisonment for six months). 

Philippine.—Pen. Code art 259. 

26. Escriche Diccionario. 

27. Escriche Diccionario. 

28. Escriche Diccionario, 


See also 


29. Escriche Diccionario. See 
Highways [87 Cyc 1]. 
30. Escriche Diccionario. See 


also Constitutional Law § 444 et 
| seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DERECHO—DERIVATIVE 


fee.*!| Thus ‘‘derecho de internacional’’ is a fee or 
impost paid in order to introduce merchandise into 
the country.°2 So ‘‘derechos feudales y domin- 
eales’’ is a term applied to the tribute exacted by 
the lords or seigniors from their vassals or serfs.°° 

DE RECORDO ET PROCESSU MITTENDIS. A 
writ to send the record and process of a cause to a 
superior court;** a species of writ of error.®® 

DE RECTO. A writ of right.%° 

DE REDISSEISINA. A writ of redisseizin, 
which lay where a man recovered by assize of novel 
disseizin land, rent, or common, and the like, and 
was put in possession thereof by verdict, and after- 
ward was disseized of the same land, rent, or com- 
mon, by him by whom he was disseized before.’* 

DERELICT.*® The term is derived from ‘‘de 
linquere,’’ meaning to leave,®® to abandon;* and, 
in general, has been defined as abandoned;*! de- 
serted ;#2 cast away.*® The term has been applied 
to goods which have been voluntarily abandoned 
and given up as worthless, the mind, of the owner 
being alive to the circumstances at the time;** boats 
or other vessels forsaken or found on the seas with- 
out any person in them;*> danger of total loss— 
danger in a high degree, in consequence of aban- 
donment.*® The term also signifies dry land.*7 

DERELICTION or RELICTION. The act of 
leaving with an intention not to reclaim or resume ;*8 
an utter forsaking ;*® complete abandonment.®® In 
the civil law, the voluntary abandonment of goods 
by the owner without the hope or the purpose of 
returning to the possession.5! Also, at common law, 
a recession of the waters of the sea, a navigable 
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river, or other stream, by which land that was be- 
fore covered with water is left dry.52 

DERELICTION OF DUTY. A term interpreted 
to mean a willful or fraudulent violation or neglect. 
of any official duty, and not the mere failure to do 
one particular thing.®’ 

DERELICT OFFICIAL ACT. A popular name 
for a statute providing for the forfeiture of office 
for the willful or fraudulent violation or neglect 
of any official duty.54 : 

DE REPARATIONE FACIENDA. The name of 
a writ which lies by one tenant in common against 
the other, to cause him to aid in repairing the com- 
mon property.®° 

DE REPLEGIARE or DE REPLEGIARI. Writ 
of replevin.5¢ 

DE RESCUSSU. A writ of rescue or rescous, 
which lay where cattle distrained, or persons ar- 
rested, were rescued from those taking them.57 

DE RETORNO HABENDO. The name of a writ 
issued after a judgment has been given in replevin 
that defendant should have a return of the goods 


' replevied.°8 


D. E. R. I. C. An abbreviation used for ‘‘De 
ea re ita censuere,’’ literally ‘‘Concerning that mat- 
ter as so decreed,’’ used in reporting the decrees of 
the Roman senate.®? 

DERIVATIA POTESTAS NON POTEST ESSE 
MAJOR, PRIMITIVA.®° 

DERIVATIVE.®! Coming from another;°? taken 
from something preceding; ,08 secondary.°* ° 

Derivative lease. An ‘indér lease.®® 

Derivative power. One which cannot be greater 


81. Noe v. Card, 14 Cal. 576, 608 
(where the word is defined as “the 
impost laid upon goods or provisions, 
persons or lands, by way of tax or 
eontribution”). 

32. Escriche Diccionario. 

33. Escriche Diccionario. 

34. Black L. D. 

35. Black L. D. See also Appeal 
and Error § 4 et seq. 

36. Black L. D. 

[a] De recto de advocatione.—A 
writ of right of advowson, which lay 
for one who had an estate in an 
advowson to him and his heirs in fee 
simple, if he were disturbed to pre- 
sent. Black L. D. 

[b] De recto de rationabili parte. 
—A writ of right of reasonable part, 
which lay between privies in blood, 
as between brothers in gavelkind, or 
between sisters or other coparceners 
for lands in fee simple, where one 
was deprived of his or her share by 
another. Black L. D. 

[ce] De recto patens—A writ of 
right patent. Black L. D 

37. Black L. D. 

38. Derelict: 

In relation to insurance see Marine 

Insurance [26 Cyc 697]. 

a Logs and Logging [25 Cyc 


Salvage of see Salvage [85 Cyc 734]. 

Vessel or cargo see Shipping [36 
Cye 426]. 

See also Abandonment § 13; Finding 
Lost Goods [19 Cye 535]. 


39. The Launberga, 154 Fed. 959, 
966. 

40. The Launberga, 154 Fed. 959, 
966. 

41. Bouvier L. D. 

42. Bouvier L. D. 


ret Bouvier L. D. 
Legge v. Boyd, 1 C. B. 92, 112, 
50 SCL 92, 1385 Reprint 471. See also 
Flotsam [19 Cyc 1080]; Jetsam [23 
Cyc 373]. 
45. 1 Sir Leoline Jenkins Works 
p 89 [quot The Fairfield, 30 Fed. 700, 
Fol: The Aquila, 1.C. Rob. 37, 41]} 
Rowe v. The Brig, 20 F. Cas. No. 
12,093, 1 Mason 872, 374 (where the 
court, per Story, J., said: “Sir Leo- 


line Jenkins has given a true defini- 
tion in its most broad and accurate 
sense”). To same effect The Bee, 3 
F. Cas. No. 1,219, 1 Ware 336, 340. 

46. The Sag cerh geal? Young Adm. 
(N. S.) 57, 

47. Warned v. Chambers, 25 Ark. 
120, 121, 4 AmR 23, 91 AmD. 538. 
See also Dereliction post this page. 

48. Webster D. [quot Hagener v. 
Pulitzer Pub. Co., 172 Mo. A. 436, 461, 
158 SW 54]. 

[a] Blackstone’s definition. 
Dereliction is the act of abandoning 
a chattel or movable, as “if one is 
possessed of a jewel and casts it into 
the sea or a public highway, this is 
such an express dereliction that a 
property will be vested in the first 
fortunate finder that will seize it to 
his own use.” 2 Blackstone Comm. 
pis 

49. Webster D. [quot Hagener v. 
Pulitzer Pub. Co., 172 Mo. A. 436, 461, 
158 SW 54]. 

50. Wekster D. [quot Hagener v. 
Pulitzer Pub. Co., 172 Mo. A. 436, 461, 
158 SW 54]. 

51. Jones v. Nunn, 12 Ga. oe fink 
See also Abandonment 1 C. J. 

[a] Elements. — tekaedect areal audi 
properly requires both the intention 
to abandon and external action. Thus 
the casting overboard of articles in a 


tempest to lighten the ship, is not 
dereliction as there is no intention 
of abandoning the property in the 


ease of salvage. ... Nor does the 
mere intention of abandonment con- 
stitute dereliction of property with- 
out a throwing away or removal, or 
some other external acts, and herein 
dereliction of property differs from 
dereliction of possession, which does 
not require the second element.” 
Livermore v. White, 74 Me. 452, 455, 
43 AmR 600. 

52. Warren v. Chambers, 25 Ark. 
120,121, 4. -AmRv23)" 91 sAmD) 538. 
See also Accretion 1 C. J. p 730; Al- 
luvium? 2°.Cied. op? 11595 Avulsion 6 
Cc. J. p 876; Batture 7 oh p 1013; 
Navigable ‘Waters [29 Cyc 348]: 
Waters [40 Cye 621, 637]. 

53. Hagener v. Pulitzer Pub. Co., 


ie Mo, A. 436, 461, 462, 158 SW 
54. Mo. Rev. St. § 10204 [quot 
Hagener v. Pulitzer Pub, Co., 172 


Mo. A. 436, 461, 462, 158 SW 54]. 


55. Bouvier L. D. [cit Cubitt. v. 
Porter, 8B. &.C., 257, 268, 15 ECL 
ies 108 Reprint 1039, 2M. & R 
20/]. 

56. Burrill L. D. See also Re- 
plevin [384 Cye 1451]. i 

57. Black L. D. 

58. Bouvier L. D. See Meyers v. 
Maybee, 10 U. C. Q. B.. 200, 202 
(where the term is discussed). See 
also Replevin [34 Cyc 1553]. 

69. Burrill’ L. D 

60. A maxim meaning ‘The de- 


rivative power cannot be greater than 


the primitive.” Black L. D. [cit Noy 
Max.]. 
61. Derivative: 


Conveyance see Deeds § 20. 
Domicile see Domicile [14 Cye 837]. 


fat uci see Paupers [30 Cyc 
62. Bouvier L. D. [quot Hubbard 
v. United Wireless Tel. Co., 62 Mise. 
538, 540, 115 NYS 1016). 
68. Bouvier L. D. [quot Hubbard 


v. United Wireless Tel. Co., 62 Mise. 
538, 540, 115 NYS 1016]. 

64. Bouvier L. D. [quot Hubbard 
v. United Wireless Tel. Co., 62 Mise. 
538, 540, 115 NYS 1016]. See also 
Derive post p 788. 

65. Brumfit v. Morton, 3 Jur. N. 
8. 1198. 

fa] “Under lease” compared.— 
An agreement to assign certain mes- 
suages contained a stipulation that 
the purchaser agreed to accept such 
assignment without requiring evi- 
dence of any title “prior to the above- 
mentioned leases, nor make any ob- 
jection thereto, notwithstanding any 
recital, statement, or covenant there- 
in contained, or by reason of the 
leases being derivative or under 
leases.” In construing this provi- 
sion, the court, per Stuart, V. 3 
said: “The language is in the al- 
ternative. It says, ‘am under lease 
or a derivative lease;’ and the im- 
pression on my mind certainly was, 
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than the primitive or original power, hence, one 


equal to or less.*° 
Derivative title. 


DERIVE. To receive, as from 


that a derivative lease and an under 


One that is acquired from an- 
other person ;§* one acquired by descent.*® 


| 


DERIVATIVE—DERIVE 


a source or ori- In chemistry, 


ivation—(1) In the compact be- 


lease did not mean exactly the same | tween Virginia and Kentucky in ref- 


thing. No doubt, 
under lease is a derivative lease; but 
it seems more difficult to hold that 
every lease strictly derivative is an 
under lease. The impression upon 
my mind was, that an under lease, in 
common language, described the un- 
der lease of the whole property com- 
prised in the original lease; but a 
derivative lease was a lease derived 
from the original lease, and only 
comprising part of the property. 
Upon locking, however, to some of 
the authorities, it seems to me im- 
possible to come absolutely to the 
conclusion that the distinction which 
appeared to my mind is one that can 
be maintained; for I see that by a 
very great lawyer, the late Sir David 
Evans, in his most valuable work, 
which was published by the late Sir 
Charles Chambers, and is known by 
the name of ‘Chambers on Leases,’ 
but in truth it is the work of Sir 
David Evans, as stated in the pref- 
ace, derivative leases are treated and 
talked of simply as under leases, and 
the terms ‘under lease’ and ‘deriva- 
tive lease’ are treated as convertible 
terms.” Brumfit v. Morton, 3 Jur. 
N. S. 1198, 1201. See generally Land- 
lord and Tenant [24 Cyc 845]. 

66. Broom Leg. Max.; Coke Litt. 
Mossy: _ See generally Powers [31 Cyc 
1 : 

67. Bouvier L. D. [quot Hubbard 
v. United Wireless Tel. Co., 62 Misc. 
538, 540, 115 NYS 1016]. 

[a] “Original title” distinguished. 
—There is considerable difference be- 
tween an original and a derivative 
title; when the acquisition 


thing becomes property, which must 
be unqualified and unlimited, and 
since no one but the occupant has 
any right to the thing, he must have 
the whole right of disposing of it. 
But with regard to derivative ac- 
quisition it may be otherwise, for the 
person from whom tke thing is ac- 
quired may not have an unlimited 
right to it, or he may convey or 
transfer it with certain reservation 
of right. Derivative title must al- 
wars be by contract. Bouvier L. 


68. Atty.-Gen. v. Rushton, 2 H. & 
C. 812, 819, 159 Reprint 337. 

{a] Dilustration.—A testator de- 
vised his real estate to his wife for 
life with remainder in fee to R, a 
stranger in blood. R died intestate 
before the Succession Duty Act o 
1853. The testator’s wife died after 
the commencerrent of that act, when 
defendant, heir at law of R, became 
beneficially entitled ir possession to 
the property so devised. It was held 
that the property vested in defendant 
by a “derivative title” under the dis- 
position made by the will of the tes- 
tator, within the meaning of the Suc- 
cession Duty Act of 1853, § 15, ana 
consequently defendant was charge- 
able, under that section, with £10 
per cent duty, being at the same rate 
as R would have been chargeable 
with. The court, per Martin, B., 
said: “He was not possessed of this 
property except as a reversionary 
property by virtue of a derivative 
title, that is to say, by descent’; and 
per Pigott, B., said: “I think that the 
words ‘derivative title’ are apt words 
to express the state of this succes- 
sion.” Atty.-Gen. v. Rushton, 2 H. & 
C. 812, 819, 159 Reprint 337. See 
generally Estates [16 Cyc 595]. 

69. Webster D. [quot Stiles v. 
Breed, 151 Iowa 86, 98, 130 NW 376]. 
See also Derivative ante p 787. 

{a] As ying immediate der- 


in a sense, every | 


: 


is orig-| 
inal, the right thus acquired to the/| dealer, 


erence to lands ceded to Kentucky, 
providing that all private rights and 
interests of land within such dis- 
trict, “derived from the laws of Vir- 
ginia prior to such separation,” shall 
remain valid and secure under the 


j laws of the proposed state, and shall 


be determined by the laws now exist- 
ing in this state, such phrase “ap- 
pear to have been employed to ex- 
press the direct and immediate con- 
cessions and sales by the State.” 
Beard v. Smith, 6 T. B. Mon. (Ky.) 
430, 487. (2) Within the English 
Succession Act it has been held that 
the vendor is not a predecessor from 
whom the interest of the purchaser 
is derived. The court, per Jessel, M. 
R., said: “How can you say that the 
interest of the purchaser is derived 
from the vendor? He does not de- 
rive it from the vendor. He derives 
it from his own money which bought 
the property. It seems to me a 
straining of language to say that a 
purchaser for value Gerives his in- 
terest from the vendor. You would 
not, if you were talking of a horse 
which you had bought for money, say 
you derived your interest in that 
horse from the horse-dealer; you 
would say you bought it with your 
money. That is your title to the 
horse. Your title as purchaser is the 
title of a man who has derived his 
interest from the money in his 
breeches pocket. And I should say it 
would be a most extraordinary use 
of language to say the man who 
bought the horse derived his interest 
in the horse from the horse-dealer. 
If he did derive it from the horse- 
why not from the horse- 
breeder who sold it to the horse- 
dealer? I do not see how far you 
are to go if this sort of derivation 
is the meaning of it. The man who 
bought it for the money did not de- 
rive it in that sense at all from any- 
thing but his money. And, in my 
opinion, the fair meaning of those 
words at the end of the second sec- 
tion cannot be strained so as to in- 
clude a bona fide purchase for value. 
Therefore I think, both on the fair 
construction of the wording of the 
Act, and a fair regard to the pur- 
view of the Act, it does not include 
an assignment for value in money or 
money’s worth.” Fryer v. Morland, 
3 Ch. Div. 675, 683. See also Zetland 
v. Lord Advocate, 3 App. Cas. 505, 
515, 526 (where the court, per Lord 
Hatherley, said that “derived,” “has 
somewhat of a metaphorical aspect. 
You have to say that the donor points 
to so many fountain heads, but he 
leaves it to the law to say which is to 
‘derive’ the title to the interest un- 
der the settlement’; and per Lord 
Blackburn said: “The clause then 
says, ‘and the term “predecessor” 
shall denote settlor, disponer, testa- 
tor, obligor, ancestor, or other person 
from whom the interest of the suc- 
cessor is or shall be derived.’ That 
brings us to a question which does 
not seem to have been raised in the 
court below (I supposé because upon 
the Scotch principles of conveyanc- 
ing it seemed so self-evident), name- 
ly, whether or not this estate com- 
ing to the Earl of Zetland in devolu- 
tion, it can be said that his interest 
is derived not from the person last 
possessed of the estate in fee, but 
from the first institute, or from the 
first Earl of Zetland who has taken 
it from the first institute; it matters 
not whether it was he or his father, 
in which case, if the estate was de- 
rived from that first person, the Earl 
of Zetland would take as a lineal de- 


nt nenensnenensteeseneeinsteunmne 


gin;®* to obtain by descent or transmission;" to 
draw;"t to deduce,? to obtain,’ followed by 
‘‘from;’’™ to trace the origin, descent, or deriva- 
tion of;*> to recognize transmission of.7® 


the term has a technical meaning 


scendant, whereas if he took it from 
the last heir he would take as suc- 
ceeding to a person by reason of 
whom he would pay a higher rate of 
duty. Now, upon that, is there a 
difference in the first place between 
England and Scotland? No, I think 
that there is not in that respect. 
There is a statement by Lord Wens- 
leydale in Lord Saltoun’s Case, 3 
Macq. 659, 685, which startled me 
when I firstreadit. Lord Wensleydale 
certainly did state that in England, 
when you had an estate tail, the per- 
son who took as heir would derive 
his title from the first donee of the 
estate tail; and Lord Wensleydale 
Was in general so very cautious and 
accurate in his statements, even when 
they were not upon the exact point, 
that it made me think that when he 
said it it must be so. But upon look- 
ing at the authorities, that I think 
is not so at all”). (3) By the New 
Zealand Land and Assessment Act 
of 1900, the income of a company 
derived from business and assessable 
to income tax includes “the profits 
derived from or received in New Zea- 
land.” The respondent company 
sends messages from New Zealand to 
Madras. The government, which 
owns the telegraphs in New Zealand, 
receives the entire charge for each 
message, deducting the cost of trans- 
mission over its own lines, and also 
of transmission to New South Wales, 
to the government of which the bal- 
ance is paid. The message then trav- 
els by successive stages to the point 
from which it is dispatched by the 
company’s cable, and the company re- 
ceives the balance after deduction of 
the charges for those stages, which 
are paid to the governments con- 
cerned. There are no contracts with 
respect to the company’s operations 
between the New Zealand govern- 
ment and the company. It was held 
that the profits of the company for 
the conveyance of messages over its 
own cables were not “derived from 
or received in New Zealand,” and not 
liable to income tax. New Zealand 
Tax Comrs. v. Eastern Extension 
Australasia, ete., Tel. Co., [1906] A. 
C. 526; Erichsen v. Last, 7 Q. B. D. 
12, 8 Q. B. D. 414. 

[b] “Property derived from the 
husband.”—The term as used in Rev. 
St. § 2364, providing that on judg- 
ment for divorce the court may di- 
vide the estate, both real and per- 
sonal, of the husband, and so much 
of the estate of the wife as shall 
have been “derived from the hus- 
band,” refers not only to property 
directly transferred from him to her, 
but also such as was substantially 
derived, mediately or immediately, 
from the husband. Gallagher v. Gal- 
paren: 89 Wis. 461, 61 NW 1104, 


70. Webster D. [quot Stiles v. 
Breed, 151 Iowa 86, 98, 130 NW 376]. 
But compare Ringstad v. Hanson, 150 
Towa 324, 328, 130 NW 145 (where 
it was said: The word was not lim- 
ited to “descent” or “transmission’’). 


71. Webster D. [quot Stiles v. 
Sy es 151 Iowa 86, 98, 130 
‘72. Webster D. [quot Stiles v. 
Pte 151 Iowa 86, 98, 130 NW 
“73. Webster D. [quot Stiles. v. 
a ae: 151 Iowa 86, 98, 130 NW 
74. Webster D. [quot Stiles v. 
ae 151 Iowa 86, 97, 130 NW 
75. Webster D. [quot Stiles v. 
TS ir 151 Iowa 86, 98, 130 NW 
76. Webster D, [quot Stiles vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DERIVE—DESACATO 


and signifies that the body to which the term is ap- 
plied bears a certain chemical relation to the one 
from which it is said to be derived, being a typi- 
eal group of chemical atoms, which group, more or 
less modified, appears in every substance said to be 
derived from it.” 

DERNIERE VOLONTE. A French term equiva- 
lent to the English ‘‘last will.’’ 78 

DEROGACION. In Spanish law, the suspension 
or setting aside of the established order.’® Thus 
statutes are ‘‘derogated’’ by later ones,®°° and the 
civil code itself derogates the preéxisting body of 
laws, usages, and customs.*? 

DEROGATION. The partial repeal or abolishing 
of a law, as by a subsequent act which limits its 
scope or impairs its utility and force;*? as dis- 
tinguished from ‘‘abrogation,’’ which means the en- 
tire repeal and annulment of a law;** the act of 
annulling or breaking a law, or some part of it.84 
More generally, the act of taking away or destroy- 
ing the value or effect of anythingy or of limiting 
its extent, or of restraining its operation.®° Thus 
also a statute is in derogation -of common right 
which imposes special burdens upon individuals, or 
upon one class of a community, not shared by oth- 
ers.88-88 

DERRAMA. In Spanish law, the distribution or 
apportionment of public revenues in a pueblo or 
town.®® 

DERRICK. An apparatus for lifting and moving 
heavy weights.°° 

DERROTA. In the old Spanish law of Asturias, 
the admission of cattle to pasturage after harvest- 
ing crops.®+ 

DESACATO. In Spanish law, contempt, which 
may be committed not only against courts but 
against executive and administrative authorities as 
well.92 Thus a person is guilty of desacato who by 
word, deed, or writing calumniates, outrages, insults, 
or threatens, while in the exercise of his fune- 
tions,®* a minister of the crown or other authority, 
or, if the offender himself is a public official, his 
hierarchical superior.°* 

Instances as regards courts. This covers the case 
of a witness who tells a judge in open court that 
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he does not know how to perform his duties,®° of one 
who says of a municipal court, in the presence of its 
judge, that it cares only to hold trials, with or 
without reason, in order to obtain quarters,®* and of : 
a defendant who, on receiving sentence, declares 
that the judge is one of war and not, of peace, un- 
worthy to exercise his functions and shortly to be 
visited with vengeance.%? 

As regards other officials. A person is guilty of 
desacato who states in a newspaper article that a 
certain alealde places the public interest below his 
own,°® or that a certain functionary is ‘‘cerril y 
persona de poco fuste’’ (untamed and of little im- 
portance),°® or who accuses an ayuntamiento, or 
municipal board, while in session, of continuously 
arbitrary, abusive, and illegal acts.! 

Qualifications of the doctrine. A criticism of the 
government’s policy and officials which, although 
severe, could not,be pronounced insulting was held 
insufficient to constitute desacato.2 And generally 
the determining factor is not so much the literal 
sense of the words used as the intention of the au- 
thor and the circumstances under which they were 
uttered, especially if they have not been confirmed 
in writing.’ 

Penalties. Where the offensive words are con- 
sidered grave,* the offender incurs the penalty of 
prision correcional in its minimum and medium de- 
grees and a fine. If they are less grave the pen- 
alty is that of arresto mayor in its maximum degree 
to prision correcional in its minimum,® with a re- 
duced fine.’ 

Arresto mayor (imprisonment for not exceeding 
six months) is imposed where the words are used 
outside the presence of the minister or authority, 
or in writing not addressed to him.’ Such is the 
offense of a person who challenges a municipal judge 
on the ground that he has knowingly dictated an un- 
just sentence, born of passion, and prejudiced de- 
fendant, of whom he is an enemy, ete.? But the of- 
fender must be, at least accidentally, in a situation 
of inferiority to the offended, and this does not in- 
clude the case of a municipal judge who issues an 
order for the exercise of functions by the fiscal.1° 
Nor is the provision intended to prohibit criticism 


pee 151 Iowa 86, 98, 130 NW 
77.. Eberfield v. U. S., 102 Fed. 
603, 605, 42 CCA 525. 
78. In re Billis, 122 La. 539, 541, 
47 S 884, 129 AmSR 355. -See also 
Wills [40 Cyc 95]. 


79. Escriche Diccionario. 
80. Roman L.—Twelve Tables 
XII. 


Spain.—Ciy. Code art 5. 
Philippine.—Civ. Code art 5. 
Porto Rico.—Civ. Code § 5. 

See. Abrogacion 1. C. J. _p 340; 
Derogation post this page; Statutes 
[36 Cye 1068]. 

81. Spain.—Civ. Code art 1976. 

Philippine.—Civ. Code art 1976. 

Porto Rico.—Civ. Code § 1878. 

82. Black L. D. See also Statutes 
[386 Cye 1068]. 

83. Black L. D. See also Abroga- 
tion. tf. Ci. J. Dy 340, 

[a] Derogatur legi, cum pars 
detrahitur; abrogacur legi, cum 
prorsus tollitur.—‘To derogate from 
a law is to take away part of it; to 
abrogate a law _is to abolish it en- 


tirely.” Black L. D. 

84. Webster D. [quot dis. op. 
ereree vy. Sharon, 75 Cal. 1, 56, 16 P 
345]. 

85. Webster D. [quot dis. op. 
Sharon y. Sharon, 75 Cal. 1, 56, 16 
P 345] 


[a] “Thus (1) an act of parlia- 
ment is passed in “derogation of the 
king’s prerogative.” Webster D. 


{quot dis. op. Sharon v. Sharon, 75 
Cal, 1,.57, 16 P. 345]., (2) “We can- 
not do anything in derogation of the 
moral law.’ Webster D. [quot dis. 
op. Sharon v. Sharon, 75 Cal. 1, 57, 
16 P 345]. 

86-88. Barber Asphalt Pav. Co. v. 
Be ie 51, La. Ann, 1345, 1350, 26 S 


89. Escriche Diccionario. 

90. Century D. [quot Kelly v. 
Jutte, ete., Co., 104 Fed. 955, 957, 44 
CCA 274] 

91. Escriche Diccionario. 
oe Spain.—Pen, Code arts 266, 


Code arts 253, 


Philippine.—Pen, 
, . Philippine 


gene U. S. v. Guanzon, 9 
373. 
See generally Contempt 13 C. J. p 


be 

93. Such exercise on the part of 
the injured official is an essential in- 
gredient of the offense. And al- 
though the supreme. tribunal holds 
that there can be no desacato as be- 
tween two authorities or function- 
aries, this exception applies only 
where both are actually engaged in 
such exercise. Sentence Spanish 
Supr. Trib. June 12, 1889, Jur. Cr. 

94. Spain.—Pen. Code art 266. 

Philippine.—Pen. Code art 243. 

95. Sentence Spanish Supr. Trib. 
April 22, 1885, Jur. Cr. : 

96. Sentence Spanish Supr. Trib. 
Nov. 30, 1876, Jur. Cr. 

97. Sentence Spanish Supr. Trib. 


May 8, 1895, Jur. Cr. (holding also 
that defendant was not entitled to 
the extenuating circumstance of loss 
of reason and self-control, since the 
announcement of, sentence was legiti- 
mate, even though adverse). 


98. Sentence Spanish Supr. Trib. 
May 238, 1885, Jur. Cr. 

99. Sentence Spanish Supr. Trib. 
April 28, 1885, Jur. Cr. 

1. Sentence Spanish Supr. Trib. 
Jan. 16, 1885, Jur. Cr. 

2. Sentence Spanish Supr. Trib. 
May 23, 1885, Jur. Cr. 

3. Sentence Spanish Supr. Trib. 


20; Loud, dur. “ons 

4. Spain.—Pen. Code art 267. 

Philippine.—Pen. Code arts 254, 255. 

[a] Provocation to a duel, al- 
though concealed and given the ap- 
pearance of privacy, is considered a 
grave threat within the meaning of 
peg provision. Spanish Pen, Code art 

8. 
5. From three hundred and _ sey- 
enty-five to thirty-seven hundred and 
fifty pesetas. 

6. Spain.—Pen, Code art 267. 

Philippine.—Pen, Code art 254. 

7. From three hundred and twen- 
ty-five to thirty-two hundred and 
fifty pesetas. 

8  Spain.—Pen. Code art 269. 

Philippine.—Pen. Code art 256. 

9. Sentence Spanish Supr. Trib. 
Febr. 20, 1895, Jur. Cr. ; 
10. Sentence Spanish Supr. Trib. 

July 971890; Sur; Cr; 
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of the authorities; and attacks upon them, although 
unjust, are not punishable unless injurious.‘ Ar- 
resto mayor?® is also the penalty where the of- 
fensive words are applied directly to a mere fune- 
tionary or agent of the authorities.’ The latter 
phrase ineludes an inspector of the watch, and a 
person who ealls him ‘‘botarate, ecanalla, indigno 
de llevar el baston de mando’? (a madeap, unworthy 
to bear the signal of authority) commits the offense 
thus penalized.1* 

DESAFIO. In the Spanish law, the challenge or 
provocation to a duel. 

DESAFORAR. In Spanish law, to violate the 
laws and privileges which apply to a person; also 
to deprive a person of such privileges by way of 
punishment.!® Desaforado is a person so deprived.** 


DESAFUERO. In Spanish law, irregular and 
violent conduct contrary to law, custom, or rea- 
son.1§ 


DESAGRAVIO. The giving of satisfaction, as 
by way of indemnity, for an injury or offense.® 

DESAHUCIO. [§ 1] A. Definition and Na- 
ture. In Spanish law, the act of dispossessing a 
lessee or other tenant,2° and particularly the ac- 
tion, corresponding to the forcible entry and de- 
tainer of Anglo-American law, by which such dis- 
possession is judicially aceomplished.2* It is an 
independent and a merely auxiliary proceeding, and 
jurisdiction onee acquired continues until the exe- 
cution of the judgment, without the necessity of 
seeking other relief.22 Cognizance of such proceed- 
ines belongs exclusively to the ordinary contentious 
jurisdiction of courts.*8 

[§ 2] B. Jurisdiction—1. Grounds. The ac- 
tion of desahucio is available to a lessor when the 
term fixed by the lease or by law has expired;** 
when the rental has not been paid as required ;?> 
when some condition of the lease has been vio- 
lated ;2°> or when the leased premises are put to un- 
authorized or injurious uses or are not used as a 
diligent father of a family would use them, nor 
according to the customs of the locality.?7 


express provision as to time rent! (2) 


DESACATO—DESAHUCIO 


brought originally before a justice of the peace 
when based on the ground that the term has ex- 
pired;*8 that the rental has not been paid;*® or that 
the condition stipulated has been performed.®® In 
all other cases the action must be instituted origi- 
nally in the court of first instance;$* and the same 
is true, even though the ground is one of those 
mentioned above, where the subject matter is a 
mereantile or manufacturing establishment, or rural 
land with a yearly rental of more than twenty- 
five hundred pesetas.°? 

[§ 4] 8. Locus and Venue. Where the action 
is cognizable by a justice of the peace it must be 
the one for the place or district in which the prop- 
erty is situated.®* If the court of first instance has 
jurisdiction, it is usually the one of the rei site,** 
although the action may, at plaintiff’s election, be 
brought at defendant’s domicile.®® 

[§ 5] ©. Parties—1. Plaintiffs. The action of 
desahucio may be brought by a person in possession 
as owner, or usufructuary, or by any one who is 
entitled to harvest the crops, or the assigns of 
such.8* Thus a eustodian by judicial order is a 
proper plaintiff in desahucio.*? 

[§ 6] 2. Defendants. The action may be 
brought against lessees and other tenants,°’ or 
against custodians, agents, caretakers, or guards 
placed in charge by the owner,*® or any other per- 
son enjoying the use or possession of real property, 
rural or urban, without paying rent, provided he 
has been given one month’s notice to quit.*° 

[§ 7] D. Pleadings. The action is commenced 
by filing a written complaint in the form provided 
for ordinary actions.‘ No answer seems to be re- 
quired, 

. [§ 8] E. Process. Upon filing the complaint 
defendant is cited to appear at a fixed and early 
date.*? 

[§ 9] F. Appearance and Trial. If defendant 
fails to appear, either personally or by representa- 
tive, after due service, judgment is rendered by de- 
fault.*® If defendant appears, proof is taken in 


[§ 3] 2. Forum. Such an action must be 
11. Sentence Spanish Supr. Trib.|is payable according to the nature,of 40. Spanish L. Civ. Proc. art 1547 
May 11, 1891, Jur. Cr.; Sentence! the lease, as monthly, yearly, ete. | (8). 
Spanish Supr. Trib. May 18, 1885,/ Sentence Supr, Trib. Jan. 12, 1891, 41. [a] Before justice of the 
Jur. Cr, (where the sanitary regula-| Jur. Civ peace.—Spanish lL. Civ. Proc. art 
tions promulgated by a minister were ,Philippine, —Civ. Code art 1569] 1553. 
declared “absurd, arbitrary, inhuman {b] In court of first instance.— 
and unjust’). fee Rico.—Civ. Code § 1472 (2). Spanish L. Civ. Proc. art 1571. 
12. Spain.—Pen, Code art 270. 26. Spain.—Civ. Code art 1569 42. Not less than three days be- 
Philippne.—Pen. Code art 257. (8). fore justices of the peace, Spanish 
18. The use of the word “tam- Philippine.—Civ. Code art 1569 (3)./ lL. Civ. Proc. art 1554. At least four 
bien” shows that, as in the case of Porto Rico.—Civ. Code § 1472 (3). | days in Courts of first instance. 
the article last cited, those to whom 27. Spain.—Ciyv. Code arts 1555]Spanish L. Civ. Proc. art 1571. 
the words are applied must be in the} (2), 1569 (4). [a] Service of process. — (1) 
exercise of their functions. Sentence uid tinee —Civ. Code arts 1555}Actual personal service of the writ or 
Spanish Supr. Trib, June 12, 1889,| (2), 1669 (4). summons must be made if possible; 
Jur. Cr, Porto ico.—Civ. Code §§ 1458/if defendant cannot be found after 
14. Sentence Spanish Supr. Trib.| (2), 1472 (4) six hours of diligent search service 
Oct. 4, 1894, Jur, Cr.; Geceta Oficial, 28. Spanish L. Civ, Proc. art 1544} may be made at his residence by de- 
Jan. 11,.1895. 2). livering the writ and a copy of the 
15. Escriche Diccionario, See gen- 29. Spanish L. Civ. Proc. art 1644] complaint to his nearest relative, em- 
erally Dueling [14 Cye 1111] (8). ployee, or servant, more than four- 
16. Escriche Diccionario. 30. Spanish L. Civ, Proc. art 1544] teen years old, or in default thereof, 
17. Escriche Diccionario. (1). to a near neighbor. Spanish L. Civ. 
18. BHscriche Diccionario. 31. Spanish L, Civ, Proc, art 1545] Proc. art 1555 (justices of the peace). 
19. Escriche Diccionario. (2). Compare art 509 et seq (courts of 
20. Escriche Diccionario. 32. Spanish L. Civ. Proc. art 1545) first instance). (2) If defendant is 
21. Spanish L. Civ. Proc. art 1543] (1). not found to be residing within the 
et seq. See also Hjectment [15 Cyc 33. Spanish L. Civ. Proc, art 1544.| jurisdiction of the justice of the 
1]; Landlord and Tenant [24 Cyc 34 Spanish L. Civ. Proc. art 47] peace, the writ may be sent for ser- 
1391]. (13). vice to the justice of defendant's 
22. Spanish L. Civ. Proc. art 1548. 35. Spanish L. Civ. Proc. art 47] actual residence. Spanish L, Civ. 
23. Spanish L. Civ. Proc. art 1543. } (13). Proe. art 1556, 
24. Spain.—Civ. Gede art 1569. 86. Spanish L. Civ. Proc. art 1546. 43. [a] Before justices of the 
Philippine.—Civ. Code art 1569 (1). 37. Sentence Spanish Supr. Trib. | peace.—Spanish L. Civ. Proc. arts 
Porto ‘Rico.—Civ. Code § 1472 (1). | March 9, 1894, Jur, Civ. 1557, 1560. A second summons is 
25. Spain.—Civ. Code art 1569 38. Spanish L. Civ. Proc. art 1547] sent, Spanish L, Civ. Proc. arts 1558, 
(2); Sentence Supr. Trib. Nov. 26, . 1559. 
’ 1896, Jur. Civ. In the absence of an 39. Spanish L. Civ, Proc. art 1547 {(b] In courts of first instance.— 


Spanish L. Civ, Proc. art 1575, 


'-For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note puniben 
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the ordinary manner.**-** When the ground of the 
action is nonpayment of rent, no evidence of pay- 
ment is admissible other than documentary or ju- 
dicial confession.*® The justice of the peace must 
hear the parties or their representatives orally on 
the day following the reception of the proof.*? 

[§ 10] G. Judgment. Judgment is then ren- 
dered, granting or denying the relief sought.** 

[$ iT] H. Appeal. All judgments i in desahucio 
are appealable, those of a justice of the peace to the 
proper court of first instance,*® and those of the 
latter to the appellate tribunal. 50 Defendant, as a 
condition precedent, must pay or deposit the rent 
found due and accruing during the pendency of the 
appeal.5! The appeal being perfected, the justice of 
the peace must transmit the record to the court of 
first instance.°2. If appellant fails to appear the 
hearing is fixed for the third day, with notice to 
those who appeared below.5* On that day the court 
hears the parties on the proof produced below, none 
other being admitted, and renders judgment thereon 
within three days.°* No appeal lies from such a 
judgment except for error of law or defect in form, 
and the former only where the subject matter ex- 
‘ceeds twenty-five hundred pesetas in value.5> If no 
further appeal is taken, the record is returned to the 
justice of the peace for execution.°® 

[§ 12] I. Execution. The judgment is executed 
in the court which rendered it,°7 and execution may 
proceed as soon as the judement becomes final, or, 
in ease of appeal, when the record is returned.®® 
Eviction may be ordered to take effect within eight 
days if the subject matter is a dwelling house oc- 
eupied by defendant and his family,°® within fifteen 
days if it is a mercantile or manufacturing establish- 


ment in operation,®® within twenty days if it is. 


a plantation or other rural property with superin- 
tendent, guards, or other employees,®* or forthwith 
if it is different from any of the foregoing.®? The 
order or writ of ouster is served on defendant in a 
manner similar to that required for the original 
process. If the time fixed by the order has ex- 
pired and the occupant remains in possession, he is 
ousted, without further delay, at his costs.®* A 
elaim of the occupant for irremoyable fixtures or im- 
provements will not stop the eviction, but a nota- 
tion is made of the character, extent, and condi- 
tion of the articles claimed.®®> A sufficient amount 
of the most salable property is retained in deposit 
to cover the costs of the whole proceeding at defend- 
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ant’s expense,°® and also, if plaintiff requests it, to 
cover unpaid rents and deterioration; but these will 
be released after twenty days if plaintiff fails to 
present a petition for confirmation as required in 
attachment proceedings.*? If defendant fails to pay 
the costs the property so sequestered is sold in ac- 
cordance with summary procedure after expert ap- 
praisement under the court’s direction.°* Appraise- 
ment is also made similarly of any fixtures or acces- 
sories claimed by defendant,®® after which he may 
claim payment of the proportion believed to be due 
him.7° If such claim does not exceed five hundred 
pesetas or the amount of the appraisement, the 
judge or justice may proceed to try it summarily 
as in the original hearing,’! and the judgment is 
correspondingly appealable.”? Where this claim is 
more extensive in amount, scope, or character, de- 
fendant is relegated to the ordinary action.7® All 
of the periods fixed for the exercise of rights in 
desahucio are unalterable, and if not then exercised 
the rights are lost ipso facto and without the ne- 
cessity of judicial order.’4 

DE SALVA GARDIA. A writ of safeguard al- 
lowed to strangers seeking their rights in English 
courts, and apprehending violence or injury to their 
persons or property.” 

j DE SALVO CONDUCTO, A writ of safe con- 
uct. 

DESAMPARO. In Spanish law, the waiver, 
abandonment, renunciation, or assignment of some- 
thing in favor of an adversary, as of property, 
the right of appeal, ete.77 

DESAPROPRIO. .In Spanish law, the assign- 
ment or waiver of a person’s right or title to prop- 
erty.”8 

DESCARGO. In Spanish law, discharge, satisfac- 
tion, release;*® as, for example, the discharge of 
cargo,° 

DESCAMINO (verb, descaminar). In Spanish 
law, the seizure of contraband, such as goods il- 
legally imported; also, formerly, the fine imposed 
upon such goods,§t 

DESCEND.*!% The word ordinarily denotes the 
vesting of the estate by operation of law in the 
heirs immediately upon the death of the ancestor.®? 
As used sometimes in a statutory provision and at 
other times in a will or other instrument in writ- 
ing, it has been variously judicially construed and 
interpreted as meaning to belong to;** to go;%* to 


44-45. Spanish L. Civ. Proc. arts,;tion. Spanish a Civ. Proc. art 1570., et seq. 
1561, 1571; uD 72, 1575. See Declara- 57. Spanish L. Civ. Proce. art 1577. 81. Escriche Diccionario. See gen- 
tion ante p 29. 58. Spanish L. Civ. Proc. art 1578.| erally Searches and Seizures [35 Cye 
46. Spanish L. Civ. Proc. art 59. Spanish L. Civ. Proc. art 1578. | 1263]. 
1561. 60. Spanish L. Civ. Proce. art 1578, 8144. See also Descendant post p 
47. Spanish L. Civ. Proc. art 61. Spanish L. Civ. Proc. art 1578.| 792; Descendible post p 794; and gen- 
1562. 62. Spanish L. Civ. Proe. art 1579.| erally Descent and Distribution post 
48. [a] Justices of the peace.— 63. Spanish L, Civ. Proc. art 1580.| p 795. 
Within three days after trial. Span- 64 Spanish L. Civ. Proc. art 1581. 82. Wood v. Bullard, 151 Mass, 
ish L. Civ. Proc. arts 1563, 1564. 65. Spanish L. Civ. Proc. art 1582.| 324, 335, 25 NE 67, 7 LRA 3804; Dove 
{b] In courts of first instance.— 66. Spanish L. Civ. Proc. art 1583.|v. Torr, 128 Mass. 38, 40; Potts v. 
Spanish L. Civ. Proe. art 1575. 67. Spanish L. Civ. Proc. art 1584.| Kline, 174 Pa. 518, 514, 34 A 191 
49. Spanish L. Civ. Proc. art 1565 68. Spanish L. Civ. Proc. art 1585.| (where it is said: “And its use is 
et seq. The provisions of Title XXI|Compare Spanish L. Civ. Proc. art;referred to in Haldeman v. Halde- 
governing appellate tribunals then/1463 et seq. man, 40 Pa. 29, as indicative of the 
become applicable. Spanish L. Civ. 69. Spanish L, Civ. Proc. art 1586. | character in which the remaindermen 
Proc. art 1551. 70. Spanish L. Civ. Proc. art 1587.| are to take, viz.: by inheritance from 
50. Spanish L. Civ. Proc. art 1573. 71. Spanish L. Civ. Proc. arts | the first taker and not as. a new 
51. Spanish L, Civ. Proc. arts 1548, | 1588, 1589. stock’). 
1565. If he fails to keep up his pay- 72. Spanish L. Civ. Proc, art 1589. [a] “Distribute” distinguished.— 
ments the appeal is ipso facto dis- 73. Spanish L. Civ. Proc. art 1590. | “Where land is to go to the heirs, the 
missed and plaintiff aoe proceed to 74, Spanish L. Civ. Proc. art 1550.| word descend is used, and where 
execution. Spanish L. Civ. Proc. art 75. Black L. D. money is to be divided, the expres- 
1549. 76. Black L. D. sion is distributed.” Grider v. Mc- 
52. Spanish L. Civ. Proc. art 1566. 77. Escriche Diccionario. See gen-| Clay, 11 Serg. & R. (Pa,) 224, 232. 
53. Spanish L. Civ. Proc. art 1567.| erally Waiver [40 Cyc 252] 83. Tate v. Townsend, 61 Miss. 
54. Spanish L. Civ. Proc. art 1568. Escriche Diccionario. See As-| 316, 319; Johnson v. Morton, 10 Pa. 
55. Spanish L. Civ. Proc. art 1569. signments 5 C. J. p 830. etn 248. 
56. Spanish L. Civ. Proc. art 1570. 79. Eseriche Diccionario. Borgner v. Brown, 133 Ind, 
An appeal merely suspends execu- 80. Spanish L. Civ. Proc. art 2068 gon 396, 383 NE 92; Halstead v. Hall, 
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go to;®® to go down;** to go down, to pass down from 
the elder, to be derived by the younger ;** to go over 
to;88 to pass;®® to pass or be transterred;"° to pass 
by descent or inheritance, or be inherited by;" to 
pass from;°? to vest in;°* to be vested in.?* } 

The term, according to its 
lexicographical and legal meaning, designates the 
issue of a deceased person, and does not deseribe 
the children of a parent who is still living.°° How- 
ever, since in a popular sense the word is some- 


DESCENDANT.*® 


60 Mad. 209, 211; Tate v. Townsend, 61 
Miss. 816, 319. 

85. Gordon v, Cadwalader, 164 Cal, 
509, 516, 130 P 18; Jones v. Crawley, 
68 Ga, 175; Doren vy. Gillum, 186 Ind, 
184, 1389, 86 NB 1101; Borgner: v, 
Brown, 183 Ind. $91, 38 NB 92; Hal- 
stead v. Hall, 60 Md, 209; Moore v. 
Weaver, 16 Gray (Mass.) 805; Tate 
v. Townsend, 61 Miss, 816; Case v. 
Haggarty, 91 Nebr. 746, 187 NW_ 979, 
980; Den v. Blackwell, 15 N. J. Ll. 
386, 889; Brooks v. Kip, 64 N, J. Hq. 
462, 468, 85 A 658; Ballentine v. Wood, 
42 N. J. ERq. 552, 9 A 582; Aydlett v. 
Swope, (Tenn.) 17 SW 208, 209; Strat- 
ton v. McKinnie, (Tenn. Ch. A.) 62 
SW 6386, 640; 2 Sharswood & Budd 
Lead, Cas. p 273. 

86. Rountree v. Pursell, 11 Ind. A, 
622, 89 NE 747, 749 (where it is said: 
“In the law relating to the deyolu- 
tion of property rights, ‘descend’ may 
mean ‘ascend’ as ‘descending in. the 
ascending line’; and a son may be the 
ancestor of his father’); Ballentine 
v. Wood, 42 N. J. Hq. 552, 558, 9 A 
582 (where it is said: ‘The word ‘de- 
scend’ was used, not to express de- 
scent in the legal sense, but devolu- 
tion by force of the devise, and the 
use of it was probably due to the 
fact that while the gift for life was 
to parents, the gift in remainder was 
to children. It is as if the testator 
had said ‘go down’ to the children”). 

87. Borgner v. Brown, 138. Ind. 
391, 898, 38 NE 92. 

88. Perrin v. Geddes, 9 East 170, 
182, 108 Reprint 588 (where it is 
said: ‘The word descend cannot be 
taken here in its strict sense, because 
it is applied to personalty as well as 
realty. The testator only meant that 
the estate should go over to the 
heres factus in the event which he 
provided for’). 

89. Harvey v. Ballard, 252 Tl. 57, 
68, 96 NE 558; Timberlake v. Parish, 
5 Dana (Ky.) 345, 847 (where it is 
said: “He must have used the word 
‘descend’ synonymously with pass, or 
other word of purchase from_him- 
self’); Halstead v. Hall, 60 Md. 209, 
214 (where it is said: “In a popular 
sense [it is a, word] of no higher im- 
port ‘than to ‘pass’ or to ‘go’”’); 
Childs v. Russell, 11 Metc. (Mass.) 


16, 21. 
90. Childs v. Russell, 11 Mete. 
(Mass.) 16, 2 


91. aker v. Baker, 8 Gray 
(Mass.) 101, 119 (where it is said: 
“The verb ‘descend’ is sometimes 
used in the sense of ‘pass by descent 
or inheritance,’ or ‘be inherited by.’ 
It is so used in our statute of de- 
scents, apparently to express by’ a 
single term, what might otherwise 
require a cireumlocution. ... But 
when so used, it is usually accompa- 
nied by other words, which prevent 
all ambiguity. These phrases are, 
‘shall descend to his father,’ ‘to his 
mother,’ to ‘his next of kin,’ which 
may be in the ascending or collateral 
line, as well as the descending; but 
in these cases these terms so qualify 
the word ‘descend,’ as to give the ef- 
fect of ‘pass by inheritance’ to the 
person named or described’). 

92. Taney v. Fahmley, 126 Ind. 88, 
91, 25 NE 882 (where it is said: 
“The word ‘descend,’ as used in the 
deed, means to pass from the gran- 
tee to her heirs, and is to the same 
effect as if it read to her during her 
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natural life and to her heirs’). 

93. Gordon v. Cadwallader, 164 
Cal, 509, 516, 180 P 18; Johnson v. 
Morton, 10 Pa, 245, 248 (where it is 
said: “It is well remarked that the 
word descend is inapplicable to any 
estate less than a fee; that the tes- 
tator uses it as synonymous with 
‘belong to,’ or ‘vest in,’ which would 
carry a fee’), 

94. Aydlett v. Swope, (Tenn.) 17 
SW 208, 209 (where it is said: “The 
word ‘descend’ is not here used in its 
technical sense, but means ‘shall go 
to’ or ‘be vested in’ ’’), 

95. See also Child 11 C. J. p 750; 
Heir [21 Cyc 408]; Issue [23 Cyc 
358]; Offspring [29 Cye 1473]; and 
generally Descent and Distribution 
post p 795. 

96. Hillen v. Iselin, 144 N. Y. 365, 
874, 89 NE 3868 [quot Parrish v. 
Mills, 101° Tex, 276, 288, 106 SW 


[a] It is of lesser import than 
“issue,” which may include the chil- 
dren of a living parent as well as 
the children or descendants of a per- 
son who is dead. Hillen v. Iselin, 144 
N. Y¥. 365, 874, 89 NW 3868 [quot Par- 
rish v. Mills, 101 Tex. 276, 283, 106 
5584 882]. See also Issue [23 Cyc 
[b] It is the correlative of “an- 
cestor.”—Webster D. [quot Tichenor 
v. Brewer, 98 Ky. 849, 852, 83 SW 
86, 17 KyL 936; Brawford v. Wolfe, 
103 Mo. 391, 395, 15 SW 426]; Page 
Wills § 527 [quot Waldron v. Taylor, 
52 W. Va. 284, 289, 45 SH 886]; Bryan 
v. Walton, 20 Ga. 480, 512; Bates v. 
Gillett; °182'IM. 287, 297, 24 NE 611; 
Hillen v, Iselin, 144 N. Y. 365, 374, 39 
NE 868 [quot Parrish v. Mills, 101 
Tex. 276, 283, 106 SW 882]; Mitchell 
v. Thorne, 184 N. Y. 586, 540, 32 NE 
10, 80 AmR 699. See also Ancestor 2 
C. J. p 1333. 

97. Parrish v. Mills, 101 Tex. 276, 
284, 106 SW 882. 

98. Van Beuren v. Dash, 30 N. Y. 
8938, 422 (where it is said: “Land de- 
scends, in certain cases, from a son 
to his father, and from a man to his 
brothers, but this does not prove that 
the father is the descendant of his 
son, or the brother of his brother, in 
any possible sense’’). 

[a] “Collateral” and “lineal” de- 
scendants.—It is correctly said that 
the law books and other writings 
commonly speak of lineal descend- 
ants; but this latter expression is 
rarely met with. The truth is that 
the word “lineal” in that connection 
is a pleonasm employed to emphasize 
the expression, and not, in general, 
to distinguish it from any other 
species of descendants; and so, where 
collateral descendants are spoken of, 
an ellipsis is made use of, the phrase 
meaning the descendants of collater- 
als. Van Beuren v, Dash, 80 N. Y. 
$98, 422. 

99, Bates v. Gillett, 182 Ill. 287, 
297, 24 NH 611. 

{a] Similar definition.—Descend- 
ants include “all those who proceed 
from the body of the person named.” 
Crossly v. Clare, Ambl, 397, 27 Re- 
print 264 [quot Van Beuren v. Dash, 
30 N. Y. 398, 422 (per Denio, C. J.); 
Armstrong vy. Moran, 1 Bradf. Surr. 
(N. Y.) 814, 820). 

(b] “Descendants does not mean 
next of kin, or heirs at law generally, 
as these terms comprehend those as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


times used as meaning the issue from a living 
person, it is necessary to examine the context in 
order to determine its signification.°’ The word 
has reference to genealogy, or the succession of 
persons in the family relation, and has no necessary 
connection with the laws of inheritance.°’ The 
term is defined as: 
from another—that is, who proceeds from the body 
of another, however remotely;®? an individual pro- 
ceeding from an ancestor in any degree;? issue;* 


A person who is descended 


well in the ascending as in the de- 
scending line, and collaterals.” Ham- 
lin v. Osgood, 1 Redf. Surr. (N, Y.) 
409, 411 [cit Crossly v. Clare, Ambl. 
397, 27 Reprint 264; Legard v. Ha- 
worth, 1 Hast 120, 102 Reprint 48; 
Bates v. Gillett, 1382 Ill. 287, 297, 24 
NE 611]. See also Bouvier L. D. 
[quot Jewell v. Jewell, 28 Cal. 232, 
236; Bryan v. Walton, 20 Ga. 480, 
512; Armstrong v. Moran, 1 Bradf. 
Surr, (N. -Y.) 314,320], 

{c] Does not include brothers and 
sisters.—‘“‘Neither her brother nor 
sister can take under the term de- 
scendants, Descendants does not 
mean next of kin, or heirs at law 
generally, as these terms comprehend 
those as well in the ascending as in 
the descending line, and collaterals.” 
Hamlin vy, Osgood, 1 Redf, Surr.’ 
(N. Y.) 409, 411 [cit Tompkins v. Ver- 
planck, 10 App. Div. 572, 577, 42 NYS 
412; Waldron v. Taylor, 52 W. Va. 
284, 290, 45. SE. 336]. See also West 
v. West, 89 Ind. 529, 531 (where the 
court, in construing a statute relative 
to devises, said: ‘We are of opinion, 
however, that the word ‘descendant,’ 
as used in the statute above, does not 
apply to a brother of a testator. It 
refers, we think, exclusively to a 
lineal descendant, as a child or a 
grandchild’). R 

[d] “Nephews and nieces of a tes- 
tator are not his descendants.” Van 
Gieson vy. Howard, 7. N. J. Eq. 462, 
463; Armstrong vy. Moran, 1 Bradf. 
Surr. (N. Y.) 314, 319 (holding that 
a legacy to a sister's child is not a 
legacy to a descendant of the tes- 
tator). 

{e] Under this description is com- 
prised, every individual proceeding 
rom the stock or family referred to 
by the testator. 2 Williams Ex. (7th 
Am. ed) p 976 [quot Levering v. Or- 
rick, 97 Md. 139, 54 A 620]. ; 

1. Century D. [quot In re Cook, 50 
Misc. 487, 100 NYS 628, 629]. See 
also Baker v. Baker, 8 Gray (Mass.) 
101, 120 [cit Levering vy. Orrick, 97 
Md. 139, 146, 54 A 620; Waldron v. 
Taylor, 52 W. Va, 284, 289, 45 SH 
336] (where it is said that, as used 
in its natural and ordinary sense, it 
is “a definite description of all those 
persons living at a particular time, it 
means those who can trace their 
origin, immediately or remotely, to a 
given person, as an ancestor’). 

2. Century D. [quot In re Cook, 50 
Misc. 487, 100 NYS 628, 629]; Web- 
ster D. [quot Van Beuren vy. Dash, 
380 N. Y. 393, 414] (where it is said: 
“The use of the word descendants in 
a devise, has received the limited 
construction which confines it to is- 
sue’); 2 Jarman Wills p 383 [quot 
Weehawken Ferry Co. v. Sisson, 17 
N. J. Eq. 475, 486] (where it is said: 
“The word issue... when not re- 
strained by the context, is co-exten- 
sive and synonymous with descend- 
ants, comprehending objects of every 
degree”); Page Wills § 527 [quot 
Waldron v. Taylor, 52 W. Va. 284, 
289, 290, 45 SE 336] (where it is said: 
“The term includes the most remote 
lineal offspring, and is practically 
synonymous with ‘issue’ in its legal 
meaning; hence it excludes collateral 
relations; nor does it include rela- 
tives in the ascending line’); Bal- 
lantine v. Ballantine, 152 Fed. 775, 
785; Pease v. Cornell, 84 Conn. 391, 
80 A 86, 88; Prettyman v. Conaway, 


issue of any degree;? a person who has issued 
from an individual, including children, grandchil- 
dren, and their children to the remotest degree;* 
any person proceeding from an ancestor in any de- 
gree;° offspring ;* offspring or posterity in general ;* 
progeny;® the posterity or those who have issued 


14 Del. 221, 228, 32 A 15; Bates v. 
Gillett, 132 Ill. 287, 297, 24 NE 611; 
Schmidt v. Jewett, 195 N. Y. 486, 88 
NE 1110, 1111, 1833 AmSR 815; Ker- 
nochan v. Whitney, 125 App. Div. 371, 
109 NYS 721, 722; Matter of Tenney, 
104 App. Div. 290, 93 NYS 811, 818; 
Wilson v. Wilson, 76 App. Div. 232, 
78 NYS 408, 409; Cochrane v. Kip, 19 
App. Div. 272, 46 NYS 148, 152; Bar- 
stow v. Goodwin, 2 Bradf. Surr., 
(N. Y.) 418, 416, 419; In re Waln, 189 
Pa. 631, 6338, 42 A 299; Lafferty’s Hst., 
59 Pa. Super. 24, 31; Parrish v. Mills, 
101 Tex. 276, 106 SW 882, 886. See 
also Soper v. Brown, 1386 N. Y. 244, 
249, 32 NE 768, 32 AmSR_ 731 [cit 
2 Jarman Wills p 101; 2 Washburn 
Real Prop. p 561; 2 Williams Ex. p 
1112] (where the court, in speaking 
of the word “issue” said “that while 
the meaning of the word ‘issue’ is 
not inflexible, and may in some cases 
designate ‘children’ only, depending 
upon the intention as disclosed upon 
the whole instrument, nevertheless 
where its meaning is not restrained 
by the context, it is to be interpreted 
as synonymous with ‘descendants,’ 
and as comprehending objects cf 
every degree’); Ralph v. Carrick, 11 
CGhiDiv. 878, [rev ‘Ch. Div. 989) 
(where it was held that the word ‘“‘de- 
scendants” is less flexible than “is- 
sue” and requires a stronger context 
to confine it to children, and the 
court, per James, L. J., said: “Now 
the word ‘issue’ is an ambiguous 
word. In the ordinary parlance of 
laymen it means children, and only 
children. When you talk of what 
issue a man has, or what issue there 
has been of a marriage, you mean 
children, not grandchildren or great- 
grandchildren. But in the language 
of lawyers,- and only in that lan- 
guage, it means descendants; and in 
the case of Sibley v. Perry, 7 Ves. Jr. 
522, 32 Reprint 211, Lord Eldon found 
ground for coming to the conclusion 
that the word ‘issue’ had, in the will 
before him, the layman’s meaning of 
children, and not the lawyer’s mean- 
ing of descendants. But in this case 
there is what appears to me to be a 
perfectly unambiguous word—‘de- 
scendants’—a word which I venture 
to say no layman or lawyer would 
use to designate children only. De- 
scendants means children and their 
children and their children to any de- 
gree, and it is difficult to conceive 
any context by which the word ‘de- 
scendants’ could be limited to mean 
children only. I should therefore say 
that the case of Sibley v. Perry, 7 
Ves. Jr: 522, 32. -7Reprint 97221; 
has really no application to this 
will’). 

“The term does not mean any rela- 
tive to whom in some possible con- 
tingency property might descend, but 
lineal descendants—issue of the 
body.” Waldron vy, Taylor, supra 
[cit Armstrong v. Moran, supra]. 

{a] Mediate or immediate issue.— 
“Tt cannot for a moment be main- 
tained, that, according to the common 
use of the word descendants, it is 
not limited to such persons as pro- 
ceed mediately or immediately from 
the body of the person of whom it is 
predicated, in the course of genera- 
tion. ... If we turn to the chapter 
of Blackstone’s Commentaries, in 
which he treats of title by descent, 
we shall find the word descendant 
constantly used to denote the issue, 
mediate or immediate, of the person 
of whom those descendants are predi- 
cated, and never in a sense which 
would include collateral relatives.” 
Van Beuren v. Dash, 30 N. Y. 393, 
419, 422 [cit 2 Blackstone Comm. pp 
228, 224] (per Denio, C. J.). 


DESCENDANT 


As used in a 
who descend in 


[b] “Issue or descendants” 
words of purchase, 
(Pa.) 10 A 126, 127. 

3. Huston v. Read, 32 N. J. Eq. 
591, 599, 2 Jarman Wills p 632 [quot 
Levering v. Orrick, 97 Md. 139, 145, 
54 A 620]. : 

{a] Similar definition—‘Issue of 
the body of the person named of 
every degree.” Rapalje & L. L. D. 
{quot Tichenor v. Brewer, 98 Ky. 349, 
352, 383 SW 86, 17 KyL 936] (where 
it is said: “Again they say ‘it does 
not mean. collateral  relations’’’); 
Bates v. Gillett, 132 Ill. 287, 297, 24 NE 
611 (where it is said: “Such as chil- 
dren, grandchildren and great-grand- 
children, and all others in the direct 
descending line’); Twaites v. Waller, 
133 Iowa 84, 110 NW 279, 280; Tomp- 
Sk v. Verplanck, 10 App. Div. 572, 
577, 42 NYS 412; Matter of Collins, 
70 Hun 273, 24 NYS 226, 228; Hamlin 
v. Osgood, 1 Redf. (N. Y.) 409, 411 
[cit Crossly v. Clare, Ambl. 397, 27 
Reprint 264; Legard v. Haworth, 1 
East 120, 102 Reprint 48]. 

4 Bouvier L. D. [quot Jewell v. 
Jewell, 28 Cal. 232, 236; Bryan v. 
Walton, 20 Ga. 480, 512; Tichenor v. 
Brewer, 98 Ky. 349, 352, 33 SW 86, 
17 KyL 9386; Waldron v. Taylor, 52 
W. Va. 284, 289, 45 SE 336]; Huston 
v. Read, 32 N. J. Eq. 591, 599. 

5. Stormovth D. [quot Tichenor v. 
Brewer, 98 Ky. 349, 352, 33 SW _ 86, 
17 KyL 936]; Webster D. [quot Van 
Beuren v. Dash, 30 N. Y. 393, 414] 
(per Ingraham, J.). 

6. Stormouth D. [quot Tichenor v. 
Brewer, 98 Ky. 349, 352, 33 SW 86, 17 
KyL 936]. 

{a] Similar definitions.—(1) “Off- 
spring in the line of generation.” 
Webster D. [quot Van Beuren v. 
Dash, 30 N. Y. 393, 414] (per Ingra- 

(2) “Offspring, near or 
Century D. [quot In re 
Cook, 50 Misc. 487, 100 NYS 628, 629]. 
(3) “Offspring of an ancestor.” Web- 
ster D. [quot In re Cook, supra]. (4) 
“One who descends, as_ offspring, 
however’ remotely.” Webster D. 
{quot Tichenor v. Brewer, 98 Ky. 349, 
352, 33 SW 86, 17 KyL 936; Brawford 
v. Wolfe, 108 Mo. 391, 395, 15 SW 
426]; Page Wills § 527 [quot Wald- 
ron v. Taylor, 52 W. Va. 284, 289, 45 
SE 336]. 
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8. Webster D. [quot In re Cook, 
50 Misc. 487, 100 NYS 628, 629]. 

9. Bouvier L. D. [quot Bryan v. 
Walton, 20 Ga. 480, 512]. 

10. Bouvier L. D. [quot Bryan v. 


as 
Barry's App., 


Walton, 20 Ga. 480, 512]; Walker v. 
Walker, 25 Ga. 420, 428; West v. 
West, 89 Ind. 529, 531; Dozier v. 


Dozier, 183 Mo. 137, 81 SW 890, 894; 
Lich vy. Lich, 158 Mo. A. 400, 138 SW 
558, 564; Huston v. Read, 32 N. J. 
Eq. 591, 599; Van Gieson v. Howard, 
7 N. J. Eq. 462, 463; Hillen v. Iselin, 
144 N. Y. 365, 374, 39 NE 368; Hamlin 
v. Osgood, 1 Redf. Surr. (N. Y.) 409, 
411; Barstow v. Goodwin, 2 Bradf. 
Surr. (N. Y.) 413, 416; French v. 
Logan, 108 Va. 67, 60 SE 622, 623 [cit 
Neilson v. Brett, 99 Va. 678, 677, 40 
SE 32]; Legard v. Haworth, 1 East 
120, 102 Reprint 48. 

[a] “The words, ‘children’ and ‘de- 
scendants’ are not synonymous as is 
argued, but the word ‘descendants’ 
includes children; comprises issue of 
every degree.” Neilson vy. Brett, 99 
Va. 6738, 677, 40 SE 32 [cit 2 Jarman 


Wills p 98]. See also Bates v. Gil- 
lett, 132 Ill. 287, 297, 24 NE 611 
(where it is said: ‘Now, children 


are, eo nomine, descendants; but it by 
no means follows that descendants 
are necessarily children’); Lagard v. 
Haworth, 1 East 120, 130, 102 Reprint 


59 Pa. Super. | 
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from an individual,® including children, grandchil- 
dren,*® and their children to the remotest degree; 
children and their children and their children to 
any degree;'? an heir in the direct descending line,1* 


statute, the term may mean those 
a direct line from the husband— 


48 [cit Van Beuren v. Dash, 30 N. Y. 
393, 415 (per Ingraham, J.)] (where 
the court, per Lawrence, J., said: 
“The word ‘descendants’ cannot, as 
; contended for, be taken in exclusion 
of children and grand-children’”). 

11. Bouvier L. D. [quot Bryan v. 
Walton, 20 Ga. 480, 512]; Huston v. 
Read, 32 N. J. Eq. 591, 599. 

[a] An apt term in a will.—‘‘And 
so it has been held that ‘descendants’ 
is a good term of description in a 
will, and includes all who proceed 
from the body of the person named, 
to the remotest degree.’ Bates v. 
Gillett, 132 Ill. 287, 297, 24 NE 611 
[cit Crossly v. Clare, Ambl. 397, 27 
Reprint 264]. 

12. Ralph v. Carrick, 11 Ch. D. 
873, 883 (where the court, per James, 
L. J., said: “In this case there is 
what appears to me to be perfectly 
unambiguous word—‘descendants’— 
a word which I venture to say no 
layman or lawyer would use to des- 


ignate children only. ... And it is 
difficult to conceive any context 
by which the word ‘descendants’ 
could be limited to mean children 
only’’). 


“When used either in written or 
spoken language, when unconnected 
with any qualifying word, the term 
is used to describe the children, 
grandchildren, ete, of the person 
named, and where that person is 
dead, it embraces his posterity, how- 
|ever remote, but it is confined to 
them.” Van Beuren v. Dash, 30 N. Y. 
393, 419 (where the court, per Denio, 
C. J., said: ‘Thus, we speak of the 
descendants of Abraham, of William 
the Conqueror, of George the Third, 
and of the first and second President 
Adams, of Jefferson and Alexander 
Hamilton; while we say of Queen 
Elizabeth, of William of Orange, of 
Washington and Madison, that they 
left no descendants, or, in the words 
of the statute, that they respectively 
died, leaving no child or other de- 
scendant. These are common forms 
of speech, and the meaning is per- 
fectly definite, and it is such as I 
have mentioned. The word is in- 
variably employed in that sense, in 
books of history, in memoirs, in biog- 
raphies, in works on genealogy, and 
in almost every book which treats of 
men and their affairs’). 

. ae: West v. West, 89 Ind. 529, 


31. 

[a] As “lineal heirs.’”—‘“When the 
term ‘descendant’ is used in a will, 
it means only lineal heirs,—those in 
the direct descending line from the 
person named,—unless there is a 
clear indication of intention on the 
part of the testator to enlarge its 
meaning.’ Bates v. Gillett, 132 Ill. 
287, 297, 24 NE 611 [cit Walker v. 
Walker, 25 Ga. 420; Baker v. Baker, 8 
Gray (Mass.) 101; Barstow v. Good- 
win, 2 Bradf. Surr. (N. Y.) 413, and 
quot Waldron v. Taylor, 52 W. Va. 
284, 290, 45 SE 336]. 

{b] “Heirs” synonymous.—‘“The 
legacies given to her [a devisee un- 
der a will] by the first and fourth 
sections also lapsed. The substitu- 
tionary words in the first are the 
same—‘descendants’—and though, in 
the fourth, they are ‘heirs and de- 
seendants,’ the meaning of the tes- 
tator was the seme; the words ‘heirs’ 
and ‘descendants’ were used syn- 
onymously, and he meant lineal de- 
scendants.” Huston v. Read, 32 N. J. 
Eq. 591, 599. 

{c] “Heirs of the body” distin- 
guished.—‘“‘The word ‘descendants’ 
has not the same precise technical 


| signification as the words ‘heirs of 


the body.’” Schmaunz v. Goss, 132 
Mass. 141, 144. 
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children, grandchildren, ete.;'4 in statutes disposing DESCENDIENTES. In Spanish law, descend- 
of real and personal estate in cases of intestacy, | ants;18 the term being used in much the same 
one sprung from the body of the person spoken of | sense as the Roman ‘‘sui heredes,’’ 1° and the Eng- 
—a. lineal descendant.® lish ‘‘heirs of the body.’? 2° 

DESCENDIBLE.'® Devisable.17 

14. Brawford v. Wolfe, 103 Mo. 17. Roe v. Griffiths, 1 W. BI. 605, | sue surviving, becomes a “descend- 


391, 395, 15 SW 426 (where it is said: | 606. 96 Reprint 351 (per Lord Mans-| ible” estate, “descendible” and “de- 
“It does not apply to collateral or| field, C. J.) {quot Collins y. Smith, | visable,” in’ relation to such inter- 


ancestral kinship’”’). 105 Ga. 525, 530, 31 SE 449: Varick ests, being convertible terms. King 

15. Armstrong y. Moran, 1 Bradf.| v. Jackson, 2 Wend. GNA) LOGS Ss IW, Guild, 2 Tenn. Ch. A. 190, 195. 
Surr. (N. Y.) 314, 319. 19 AmD 571], 18. Escriche Diccionario. 

16. See also Descend ante p 791; [a] “Devisable” synonymous.—An 19. Justinian Inst. lib III tit I. 
Descendant ante p 792; Devise [14 | executory devise to a person depend- 20. Anderson L. D. See also Heir 
Cye 284]; and generally Descent and | ent upon the death of the preceding [21 Cye 408]. 

Distribution post p 795. ‘owner in fee, without children or is- 
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DESCENT AND DISTRIBUTION 


By Stranuey A. Hackert * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 801] 


ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [§ 1] p 802 


II. A oe AND COURSE IN GENERAL [§§ 2-24] p 804 
A. General Nature and Source of Right of RECERG 5 is 2] p 804 
. Origin and History of Law of Succession [§ 3] p 8 
. Constitutionality and Construction of Statutory pane zits [§ 4] p 806 
. What Law Governs [§§ 5311] p 808 
1. Common, Civil, or Statutory Law [§ 5] p 808 
2. Statutes in Force at Time of Death [§ 6] p 808 
3. As between Different Jurisdictions [§§ 7-11] p 809 
a. Descent of Realty and Other Immovable Property [§ 7] p 809 
b. Distribution of Personalty and Other Movable Property [§ 8] p 810 
c. Determination of Status of Person Claiming Inheritance [§ 9] p 811 
d. Determination of Character of Property [§ 10] p 811 
e. Effect of Antenuptial Contract Providing for Distribution According to Laws of Par- 
ticular State or Country [§ 11] p 811 
E. Property Subject to Descent and Distribution [§§ 12-14] p 811 
1. In General [§ 12] p 811 
2. Interest in Public Lands [§ 13] p 812 
3. Life Insurance [§ 14] p 813 
. Rule of Descent as Dependent on whether Property is Real or Personal [§ 15] p 8138 
. Source of Title as Affecting Course of Descent [§§ 16-24] p 815 
1. In General [§ 16] p 815 
. Mediate or Immediate Descent [§ 17] p 816 
. Necessity of Seizin by Ancestor [§ 18] p 817 
Legal or Equitable Title [§ 19] p 817 
What Constitutes Ancestral Estates or New Acquisitions [§ 20] p 818 
. Personal Property [§ 21] p 819 
. Property of Infant Dying Unmarried or without Issue [§ 22] p 820 
. Reversion of Gift on Death without Issue [§ 23] p 821 
. Remainders, Reversions, and Executory Devises [§ 24] p 821 


III. PERSONS ENTITLED AND THEIR RESPECTIVE SHARES [§§ 25-110] p 822 
A. Heirs and Next of Kin [§§ 25-77] p 822 
1. In General [§§ 25-32] p 822 
a. Use of: Terms [§ 25] p 822 
b. Consanguinity and Affinity [§ 26] p 823 
c. Order of Succession in General [§ 27] p 823 
d. Degrees of Kindred [§§ 28-30] p 823 ~ ° 
(1) Computation [§ 28] p 823 
(2) Kindred of Equal and Unequal Degree [§§ 29-30] p 823 
(a) In General [§ 29] p 823 
(b) Representation and Taking Per Stirpes or Per Capita [§ 30] p 824 
e. Shifting Inheritances [§ 31] p 825 
f. Kindred of Half Blood [§ 32] p 825 
2. Necessary or Forced Heirs [§§ 33-34] p 826 
a. In General [§ 33] p 826 
b. Forced Heirs of Second Wife [§ 34] p 826. 
3. Descendants [§§ 35-40] p 827 
a. In General [§ 35] p 827 
b. Children [§§ 36-38] p 827 
(1) In General [§ 36] p 827 
(2) Posthumous Children [§ 37] p 827 
* Author of “Arson” 5 C. J. p 537, “Assignments for Benefit of Creditors’ 5 C. J. p 1023, “Building and 
Loan Associations” 9 C. J. p 916, “Burglary and Theft Insurance” 9 Cc. J. p 1095, “Colleges and Universities” 
11 C. J. p 971, “Commerce” 12 C. J. p 1, “Continuances” 13 C. J. p 119, Contribution” 13 C. J. p 820, “Coun- 


ties” 15 C. J. p 380, “Court Commissioners” 15 C. J. p 681; joint author of “Appeal and Error” 4 C. J. p 1, “Col- 
lision” 11 C. J. p 1004; and contributing editor of ihe Cyclopedia of Law and Procedure. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page amr note number, 


[Sade 


[opie>| 


2 CONID OVP co no 


i i a 


796 [180.J.] DESCENT AND DISTRIBUTION 


(3) Children of Successwe Marriages [§ 38] p 
ce, Issue of Children Deceased before Intestate |§ py p > 828 
d, Descent of Estates Tail [§ 40] p 828 . 
4. Porents [§§ 41-43] p 828 
a. In General [§ 41] p 828 
b. Right of Parent to Inherit Property Derived from Other Parent [§ 42] p 829 
ce. Rights of Surviving Parent Who Marries Again [§ 43] p 830 
5. Stepchildren and Descendants Thereof and Stepfather or Seep mother [§ 44] p 830 
6. Brothers and Sisters and Their Descendants [§§ 45-54] p 830 
. In General [§ 45] p 836 
. Property Deriwed from Parent {§ 46] p 831 
. After-Born Brothers and Sisters [§ 47] p 831 
. Nephews and Nieces [§ 48] p 831 
. Grandnephews and Grandnieces [§ 49] p 831 
. Great-Grondnephews and Great-Grandniec. [§ 50] p 832 
. Rights of Half Blood [$$ 51-54] p 832 
(1) In General [§ 51] p 832 
(2) Rights as Affected by Source of Intestate’s Title [§ 52] p 833 
(3) Descent of Estates Toil [§ 53] p 834 
(4) Rights of Descendants of Half Blood [§ 54] p 834 
7. Grondporents and Remote Ascendants [$$ 55-57] p 834 
a. In General [§ 55] p 834 
b. Preference of Grandparents over Uncles and Aunts [§ 56] p 834 
c. Great-Grondparents {§ 57] p 835 
8, Remote Collaterals [§§ 58-64] p 835 
a. General Rules [$$ 58-61] p 835 
(1) Division between Paternal and Maternal Kindred [§ 58] p 835 
(2) Effect of Source of Intestate’s Title [§ 59] p 835 
(3) Taking by Representation [§ 60] p 835 
(4) Half Blood [§ 61] p 836 
b. Particular Relatives [§§ 62-64] p 836 
(1) Uncles ond Aunts [$ 62] p 836 
(2) Cousins [§ 63] p 837 
(3) Great-Uncles and Great-Aunts [§ 64] p 837 
9. Operation and Effect of Will [§§ 65-76] p 837 
a. In General [§ 65] p 837 
b. Dewise or Bequest to Heir or Next of Kin [§ 66] p 838 
ce. Pretermitted Child or Issue of Chid [$$ 67-75] p 838 
(1) In General [§ 67] p 838 
(2) Application of Statutes to Particular Persons [§ 68] p 839 
(3) Mention of, or Provision for, Child [§ 69] p 840 
(4) Intention to Omit Child [§§ 70-73] p 841 
(a) In General [§ 70] p 841 
(b) Bvidence [§§ 71-73] p 841 
aa. Presumptions and Burden of Proof [§ 71] p 841 
bb. Admissibility [§ 72] p 841 
ce. Weight and Sufficiency [§ 73] p 842 
(5) Accrual, Waiver, and Loss of Right [§ 74] p 842 
(6) Share of Pretermitted Child and Property Contributing Thereto [§ 75] p 842 
d. Disinheritance [§ 76] p 843 
10. Disqualification to Take [§ 77] p 843 
B. Surviving Husband or Wife {h% 78-110] p 843 
1. Hxistence, Nature, and Extent of Right ais! 78-93] p 843 
a. General Considerations [$ 78] p 
b. Right of Surviving Wife [§$§ 73.83] p 844 
(1) In General [§ 79] p 844 
(2) Estimation of Distributive Share [§ 80] p 846 
(3) Property in Which Widow ee op to Share [§§ 81-82] p 847 
(a) Real Property [§ 81] p 84 
(b) Personal Property [§ 82} : 847 
(4) Operation and Effect of Will [§ 83] p 847 
¢. Right of Surviving Husband [§§ 84-93] p 848 
(1) In General [§ 84] p 848 
(2) As to Particular Property o ue [$§ 85-92] p 850 
(a) In General [§ 85] p 8 
st (b) Realty Converted into Poleaihen [§ 86] p 850 
(c) Property Originally Belonging to Husband [§ 87] p 850 
(d) Choses in Action Generally [§ 88] p 850 
(e) Life Insurance [§ 89] p 850 
(f) Bank Stock [§ 90] p 850 ' 
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(g) Remainder in Personal Property [§ 91] p 850 
(h) Wife’s Rights as Heir, Distributee, Legatee, or Devisee [§ 92] p 850 
(3) Operation and Effect of Will f nerd p 851 
. Rights in Case of Remarriages [§ 94] p 8 
. Marital Portion under Louisiana Code [S$ 05] p 853 
Estoppel, Waiver, or Release of Right [§§ 96-99] p 854 
a. By Antenuptial Agreement [§§ 96-97] p 854 
(1) Effect on Right of Wife [§ 96] p 854 
(2) Effect on Right of Husband [§ 97] p 855 
b. By Matters after Marriage and before Death of Spouse [§ 98] p 855 
ce. By Matters after Death of Spouse [§ 99] p 857 
Forfeiture of Rights [§§ 100-103] p 857 
a. Abandonment, Adultery, and Nonsupport [§ 100] p 857 
b. Causing or Procuring Death of Spouse [§ 101] p 858 
ce. Divorce [§ 102] p 859 
d. Remarriage in Mistaken Belief That Spouse is Dead [§ 103] p 859 
6. Election [§§ 104-110] p 859 
a. Right of [§ 104] p 859 
b. Necessity of [§ 105] p 860 
ce. By What Persons [§ 106] p 860 
d. Requisites and Sificiency [§ 107] p 860 
e. Effect [§§ 108-110] p 861 
(1) In General [§ 108] p 861 
(2) Of Election to Take Distributive Share or Renounce Dower [§ 109] p 861 
(3) Of Election to Take Dower [§ 110] p 861 
IV. RIGHTS AND LIABILITIES OF HEIRS AND DISTRIBUTEES [§§ 111-338] p 862 
A. Nature and Establishment of Rights in General [§§ 111-200] p 862 
1. Rights of Expectant Heirs before Death of Ancestor Generally [§ 111] p 862 
2. Release of Expectant Share to Ancestor [§ 112] p 862 
3. Gifts and Conveyances by Intestate as Being in Fraud of Rights of Heirs [§§ 113-116] p 864 
a. Heirs and Distributees Generally [§ 113] p 864 
b. Surviving Wife [§ 114] p 864 
e. Surviving Husband [§ 115] p 865 
d. Forced Heirs [§ 116] p 866 
4. Acceptance, Renunciation, or Release of ‘Estate or Rights [§§ 117-120] p 867 
a. In General [§ 117] p 867 
b. Requisites and Sufficiency of Acceptance [§ 118] p 868 
ce. Time for [§ 119] p 868 
d. Operation and Effect of Acceptance or Renunciation [§ 120) p 869 
5. Establishment and Determination of Heirship or Right to Share in Distribution [§§ 121-131] 
p 869 
. In General [§ 121] p 869 
Time to Sue and Limitations [§ 122] p 870 
Parties [§ 123] p 871 
Pleading [§ 124] p 871 
Issues, Proof, and Variance [§ 125] p 872 
Evidence [§§ 126-129] p 872 
(1) Presumptions and Burden of Proof [§§ 126-127] p 872 
- (a) Burden of Proof [§ 126] p 872 
(b) Presumptions [§ 127] p 873 
(2) Admissibility [§ 128] p 873 
(3) Weight and Sufficiency [§ 129] p 874 
g. Hearing and Determination [§ 130] p 875 
h. Appeal and Error [§ 131] p 876 
6. Title of Heirs and Distributees [§§ 132-137] p 876 
a. In General [§ 132] p 876 
b. Real Property and Interests Therein [§§ 133-135] p 876 
(1) In General [§ 133] p 876 
(2) Land Directed by Testator to Be Sold [§ 134] p 878 
(3) Pending Contest of Will [§ 135] p 878 
e. Personal Property [§§ 136-137] p 878 
(1) In General [§ 136] p 878 
(2) Where Property Is Divided or Taken Possession of Other than through Adminis- 
tration Proceedings [§ 137] p 880 
7. Possession and Control of Property [§§ 138-140] p 881 
a. Property of Succession Generally [§ 138] p 881 
b. Real Property [§ 139] p 881 
ce. Personal Property [§ 140] p 881 
8. Rents and Profits, Income,and Accumulations [§§ 141-147 ] p 882 
a. In General [§ 141] p 882 
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b. Rents of Mortqaged Land [§ 142] p 882 
c. As between Heir and Devisee or Legatee [§ 143] p 883 
d. Implied Trust Enforced in Favor of Heirs [§ 144] p 883 

e. Crops and Emblements [§ 145] p 883 

f. Interest [§ 146] p 883 

g@. Improvements |§ 147] p 883 


9. Claims of Estate against Heirs and Distributees [§§ 148-155] p 883 
a. Right to Deduct Debts Due Estate from Debtor's Distributive Share [§§ 148-154] p 883 
(1) Jn General [§ 148] p 883 
) Debts Fraudulent or Barred {§ 149] p 884 
(3) Debt Due Administrator’ [§ 150] p 884 
(4) Debt Due from Husband of Heir [§ 151] p 884 
(5) Agreement between Debtor and Decedent as to Discharge of Debt [§ 152] p 884 
(6) Liability of Issue of Heir Deceased before Intestate [§ 153} p 884 
(7) Liability of Issue of Deceased Legatee |§ 154] p 884 
b. ws a of il be to Listale to Have Distributive Share Set Off against His Indebtedness 
55] p 884 
10. Mutual Rights and Liabilities of Heirsand Distributees {§ 156] p 885 
11. Conveyances and Other Transactions between Heirs and Distributees [§§ 157-159] p 887 
a. In General [§ 157] p 887 
b. Release of Rights to Coheirs and Agreements as to Division of state [§§ 158-159] p 888 
(1) In General [§ 158] p 888 
(2) Settlement and Distribution without Administration [§ 159] p 891 
12. Actions between Heirs and Distributees {§§ 160-169] p 891 
a. Right of Action and Form of Remedy [§ 160] p 891 
b. Conditions Precedent |§ 161] p 892 
c. Limitations [§ 162] p 892 
d. Defenses [§ 163] p 892 
ec, Jurisdiction |§ 164] p 892 
} f. Parties [§ 165] p 893 
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ec. Time to Sue, Limitations, and Laches [§ 310] p 956 
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962 
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. Creditor of Widow Who Marries Again [§ 334] p 965 


. Creditor of Forced Heir [§ 335] 
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CROSS REFERENCES 


Absentees see Absentees 1 C. J. p 345. 
Administration and disposition of partnership property 
on death of one partner see Partnership [30 Cyc 
621 et seq]. 
Administration of decedents’ estates in general see 
Executors and Administrators [18 Cyc 1]. 
Admission of ancestor concerning property as evidence 
against heir and next of kin see Evidence [16 Cyc 
990, 997]. 
Allowance to surviving wife, husband, or children see 
Executors and Administrators [18 Cyc 373 et seq]. 
Competency as witnesses of persons interested as to 
transactions with persons since deceased see Wit- 
nesses [40 Cyc 2260 et seq]. 
Conclusiveness, as against heirs, next of kin, and dis- 
tributees, of judgment against: 
ae codistributees -see Judgments [23 Cyc 


Decedent see Judgments [23 Cyc 1274]. 
eee: or administrator see Judgments [23 Cyc 
Conclusiveness of widow's allowance as against heirs 
and distributees see Executors and Administrators 
(18 Cye 405]. 
Constitutionality of statute changing rule of descent 
see Constitutional Law § 507. 
Construction of will: 
Against intestacy see Wills [40 Cye 1409]. 
As disinheriting heirs or distributees see Wills [40 
Cyc 1498]. 
In ge of heirs and distributees see Wills [40 Cyc 


Continuance, after death of owner of land, of running 
of statute of limitations against heirs see Adverse 
Possession § 179. A 

Conversion of real into personal property as affecting 
devolution see Conversion § 

Course of descent of homestead ‘property see Home- 
steads [21 Cyc 596]. 

Gur tesy see Curtesy 17 C. J. p 412. 

eath 

amg peSpamen by see Abatement and Revival 

As terminating lease or tonancy. see Landlord and 
Tenant [24 Cyc 1430. 1378 

Evidence of see Death §§ 2-35. 

Distribution of damages qeegerered for wrongfully 
causing see Death §§ 66-69. 


Descent of: 
Comal. property see Husband and Wife [21 Cyc 
17 


Rights in trade marks see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 876]. 
Eee Lah etek on death of trustee see Trusts [39 
ye 27 
Disposition or devolution of property in case of void, 
lapsed, or forfeited devises or bequests see Wills 
[40 Cye 1941 et seq]. 
Dower see Dower [14 Cyc 871]. 
Election: 
9g eee eey Tie-p se and distributive share see Home- 
steads. 
To take wipers or against will see Wills [40 Cyc 1959 
et seq]. 
Escheat see Escheat [16 Cyc 548]. 
Estates of inheritance as subject to dower see Dower 
{14 Cyc 901). 
Estoppel against ancestor as binding heirs see Estoppel 
{16 Cyc 718] 
Evidence of: 
Death and survivorship see Death §§ 2-35. 
Of heirship, to show motive for homicide see Homi- 
cide [21 Cyc 920]. 
Expectancy of heir apparent or 
subject of assignment see Assignments §§ 23-30. 
Partition as part of settlement and distribution of de- 
cedent’s estate see Partition [30 Cyc 312]. 
Partition. by heirs during pendency of administration 
see Partition [30 Cyc 198]. 
Possession and disposition of dead body see Dead 
Bodies §§ 2-12 
Power and duty of personal representative to distribute 
estate see Executors and Administrators [18 Cyc 
594 et seq]. 
Priority of: 
Homestead rights over claims of heirs see Home- 
steads [21 Cyc 578]. 

Widow’s allowance over claims of distributees see 
Executors and A tors [18 Cye 387]. 
Proceedings generally for distribution of estate see 
ik ag and Administrators [18 Cyc 640 et 

seq 


Purchase by executor or administrator of share of heir 


or distributee in: 
Personal property see Executors and Administrators 


[18 Cyc 


heir Lahey as 
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Purchase by executor or administrator of share of heir 


er distributee in:—Continued 


Real property see Executors and Administrators [18 


Cyc 349] 
Right of: 


Particular classes of persons to inherit: 


a tore child see Adoption of 
134. 
Aliens.see Aliens §§ 26-30. 


Illegitimate child see Bastards §§ 41-48. 

Personal representative to retain from distributive 
share amount owing by distributee to estate see 
Executors and Administrators [18 Cyc 621]. 

Succession to property of particular classes of per- 


sons: 
Adopted child see Adoption of Children §§ 135-— 
137 


Convicts see Convicts § 8. 


Illegitimate child see Bastards §§ 50-55. 
Indians see Indians [22 Cyc 137]. 
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Right of:—Continued 


Succession to property of particular classes of per- 


sons :—Continued 
Slaves see Slaves [36 Cyc 483, 493]. 


Surviving husband, wife, children, or heirs in home- 


Children §§ 128- 


stead see Homesteads [21 Cyc 562 et seq]. 
Subject and title of act relating to descent see Statutes 


[86 Cye 1046]. 
Succession or inheritance taxes see Internal Revenue 


[22 Cyc 1916]; Taxation [87 Cyc 1553 et seq]. 
Tacking possession of decedent and heirs see Adverse 
Possession § 78 
Title of executor or administrator: 
To personal property of decedent see Executors and 
Administrators [18 Cyc 206, 353]. 
To real property of decedent see Exeocutors and Ad- 
ministrators [18 Cyc 297]. 


Treaty provisions concerning descent and distribution 


see Aliens § 30; Treaties. 


Wills see Wills [40 Cyc 951]. 


I. DEFINITIONS AND DISTINCTIONS + 


[§ 1] While the word 


personal property.® 


*‘Descent’’ is a technical word? or term,® having 
a peculiar and appropriate meaning in law® and a 


1. Definitions of related terms see 
Collateral Ancestors 11 C. J. p 959; 
Collateral Consanguinity 11 C. J. p 
959; Descend 18 C. J. p 791; De- 
scendant 18 C. J. p 792; Distributed 
[14 Cye 523]; Distributees [14 Cyc 
524]; Distributive Share [14 Cyc 
524]; Heir or heirs [21 Cyc 408]; Heir 
Apparent [21 Cyc 429]; Heir at Law 
[21 Cyc 429]; Heiress [21 Cye 430]; 
Heirs of the Body [21 Cye 430]; Heir 
Presumptive [21 Cyc 432]; Inherit 
[22 Cye 721]; Inheritance [22 Cyc 
722]; Intestate [23 Cyc 41]; Kindred 
[24 Cyc 804]; Lineage [25 Cyc 1442]; 
Lineal Consanguinity [25 Cyc 1442]; 
Lineal Descendants [25 Cyc 1442]; 
Lineal Descent [25 Cyc 1442]; Lineal 
Heirs [25 Cyc 1443]; Next of Kin 
[29 Cye 1044] 

2.- Adams v. Akerlund, 168 Ill. 632, 
48 NE 454; Rountree v. Pursell, 11 
Ind. A. 522, 39 NE 747; Cable v. Mar- 
tin, 2 Miss. 558, 567; Horner v. Web- 
ster, 33 N. J. L. 387, 400. 

“ ‘Descent’ is a term not generally 
used in reference to personal prop- 
erty, because it is a term of the com- 
mon law, which was fixed in its ap- 
plication to real property, long before 
personal property was considered of 
sufficient consequence to merit trans- 
mission. from ancestor to heir. Nor 
will it still admit of application to 
personal property in England, because 
the law of primogeniture prevails in 
regard to land, and it does not with 
personal property.” Cable v. Martin, 
supra. 

3. Beard v. Lofton, 102 Ind. 408, 2 
Bee 129; Ales v. Plant, 61 Miss. 259, 


“The word distribution may, as was 
said in Robinson y. Payne, 58 Miss. 
690, be applied to realty when the 
context shows that it was so in- 
tended, but no accurate lawyer, choos- 
ing his words with care, would speak 
of any portion of the lands, which by 
law descend to the heirs or devisees 
of a decedent instantly with his 
death as constituting ‘a surplus for 
distribution.’ Such language in a 
carefully drawn code seems ex vi. 
termini applicable 6 personalty only, 
unless the context plainly shows that 
they were intended to embrace realty 
also. There is no such context here.” 
Ales v. Plant, supra. 

4. Hudnall v. Ham, 172 Til. 76, 49 
.NE 985; Rountree v. Pursell, 11 Ind. 


“*descent”’ 
relates to real property only,? and the word ‘‘dis- 
tribution,’’ to personal property,’ yet the word 
‘‘descent’’ may be so used in a statute as to indi- 
cate the manner of the devolution of both real and 
personal property, or of personalty alone,* and the 
word ‘‘distribution’’ is sometimes applied to the 
division of both real and personal estate.® 
cession’’ refers as well to the descent of real as of 


ordinarily 


“¢Suc- 


a single step in 


A. 522, 39 NE 747. 

[a] As used in the Mlinois stat- 
utes, the term “descent” includes 
“the course of transmission, by_oper- 
ation of law, of both real and per- 
sonal property when the owner dies 
intestate, or his estate or any part 
thereof is deemed and taken as intes- 
tate estate.””. Hudnall v. Ham, 172 Ill 
76, 84, 49 NE 985. 

5. Rogers v. Gillett, 56 Iowa 266, 
9 NW 204; Robinson v. Payne, 58 
Miss. 690, 707; Thomson vy. Tracy, 60 
N. Y. 174, 181. 

[a] Thus (1) where, by the terms 
of an agreement between the heirs 
of a decedent, certain of the heirs 
were to receive an additional allow- 
ance upon fina} distribution of the 
estate, such distribution related to 
real as well as personal estate. Rog- 
ers v. Gillett, 56 Iowa 266, 9 NW 204. 
(2) In a statute providing that any 
married woman might become seized 
or possessed of “any property, real 
or personal, by direct bequest, demise, 
[devise] gift, purchase, or distribu- 


tion,” the word ‘distribution’ ap- 
plied “both to personalty_and_ to 
realty derived by descent.” Robinson 


v. Payne, 58 Miss. 690, 692, 707. 

6. Adams v. Akerlund, 168 Ill. 632, 
640, 48 NE 454. But see Blake v. Mc- 
Cartney, 3 F. Cas. No. 1,498, 4 Cliff. 
101 (where the federal statute under 
consideration defined the word as de- 
noting the devolution of title to real 
estate). 

7. Hannon v. Southern Pac. R. Co., 
12 Cal. A. 350, 357, 107 P 335. 

8. Ramsey v. Ramsey, 7 Ind. 607; 
Cable v. Martin, 2 Miss. 558. 

9. Hannon v. Southern Pac. R. Co., 
12 Cal. A. 350, 357, 107 P 335. 

10. Freeman v. Allen, 17 Oh. St. 
527, 529. 

11. Hudnall y. Ham, 172 Ill. 76, 
83, 49 NE 985. 

[a] Other definitions—(1) “The 
passage of the inheritance.” Jackson 
v. Sanders, 2 Leigh (29 Va.) 109, 118. 
(2) “The transmission of title from 
the deceased person to his heirs.” 
Van Beuren v. Dash, 30.N. Y. 393, 
422. (8) ‘Hereditary succession to 
an estate in realty.” Adams vy. Aker- 
lund, 168 Tll. 682, 640, 48 NE 454. 
(4) “A means whereby one doth de- 
rive him title to certain lands, as 
heir to some of his ancestors.” Coke 
Litt. n 13 b [quot Springer v. For- 


fixedglegal signification.?© 
meaning the word denotes the transmission of real 
estate, or some interest therein, on the death of the 
owner intestate, by inheritance, to some person ac- 
cording to certain rules of law.1! 
of ‘‘suecession’’ 
deprive the latter word of the meaning which it has 
always possessed ;!* and when employed in a statute 
it must generally be presumed to have been used 
in its common-law acceptation.** 
mon parlance the word is sometimes used to denote 


In its technical, legal 


The substitution 
for ‘‘descent’’ in a code does not 


However, in com- 


the scale of genealogy or genera- 


tune, 12 Oh. Dec. (Reprint) 325, 327, 
2 Cine. Super. 52]. To same effect 
Cable y. Martin, 2 Miss. 558. (5) “An 
estate which came to the intestate by 
law, in right of blood.” Brower v. 
Hunt, 18 Ch. St. 311, 338. (6) “Tak- 
ing an estate by inheritance.” Bick- 
ley v. Bickley, L. R. 4 Eq. 216, 220. 
(7) “Descent or hereditary succession 
is the title whereby a man, on the 
death of his ancestor, acquires his 
estate by right of representation as 
his heir at law.” 2 Blackstone Comm. 
p 201 [quot Donahue’s Est., 36 Cal. 
329, 332; Hannon v. Southern Pac. 
R. Co., 12 Cal. A, 350, 357, 107 P 335; 
O’Byrne v. Feeley, 61 Ga. 77, 82; 
Santa Clara Female Academy v. Sul- 
livan, 116 Ill. 375, 390, 6 NE 183, 56 
AmR 776; Martindale v. Troop, 3 
Harr. & M. (Md.) 159, 163; Reese v. 
Stires, 87 N. J. Eq. 32, 35, 1038 A 679 
(quot also Bouvier L. D., and Whar- 
ton Lex.); Freeman y. Allen, 17 Oh. 
St. 527, 530; Moffett v. Conley, (Okl.) 
163 P 118, 120]. To same effect Starr 
v. Hamilton, 22 F. Cas. No. 13,314, 1 
Deady 268; Kelly v. McGuire, 15 Ark. 
555; Meadowcroft v. Winnebago 
County, 181 Till. 504, 54 NE 949; Bar- 
clay v. Cameron, 25 Tex. 232 [quot 
Parrish v. Mills, 101 Tex. 276, 283, 
106 SW 882 (aff (Civ. A.). 102 SW 
184)]. (8) “Where an estate comes 
to a man from his ancestor without 
writing, that is a descent.” Priest v. 
Cummings, 20 Wend, (N. Y.) 338, 349. 
(9): “In Co. Litt. 237 a, Lord, Coke 
says, ‘this word (Descents) cometh 
of the latin word discendere, id est’ 
ex loco superiore ad_ inferiorem 
movere; and in legal understanding it 
is taken when land &c. after the 
death of an ancestor, is cast by 
eourse of law, upon the heir, which 
the law calleth a descent.’ Jackson 
v. Sanders, 2 Leigh (29 Va.) 109, 


118. 
“Alienation” distinguis 
Alienation 2 C. Js p 1035 note 89 


aj. 

tDescendan ” distinguished see 

Descendants 18 C. J. p 792. 

12. Hannon v. Southern Pac, R. 
Ne Cal. mcAe3b0, 18% eILOR P 

335. 


18. Ramsey v. Ramsey, 7 Ind. 607. 
To same effect Brower v. Hunt, 18 
Oh. St. 311. 

Meaning of “descent” in statute re- 
quiring lower rate of speed by auto- 


hed see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1] 


tion. In England the word has been defined by 
statute to mean the title to inherit land by reason 
of consanguinity.' 

The word ‘‘distribution’’ has a technical mean- 
ing in probate law.1® As used in reference to the 
estate of a deceased person,’ it is defined as the 
division by order of the court having authority, 
among those entitled thereto, of the residue of the 
personal estate of an intestate after the payment of 
the debts and charges.!8 It includes the determina- 
tion of the persons who by law are entitled to the 
estate, and also the proportion or parts to which 
each of these persons is entitled,’® but it does not 
include the payment by the administrator of the 
debts against the estate,?° and it is held that it is not 
necessarily included in the words ‘‘settlement of 
estates of deceased persons.’’ *1 

‘‘Succession’’ is a word of technical meaning,”? 
denoting the devolution of title to property under 
the laws of descent and distribution,?* In the civil 
law it denotes the transmission of the rights and 
obligations of a deceased person to his heir or 
heirs.24. Some codes give the same definition °° and 
state that the word signifies also the estates, rights, 
and charges which a person leaves after his death,?® 
while the codes of other jurisdictions define ‘‘suc- 
cession’’ as the coming in of another to take the 
property of one who dies without disposing of it by 
will.?7 

‘Title by descent’’ is a phrase of the largest and 
most comprehensive sense.?® It is defined as the title 
by which one person, upon the death of another, ac- 
quires the real estate of the latter as his heir at 
law.?° 
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Property acquired by descent is property which 
the law upon the death of the ancestor casts upon 
the heir.®° rity 

Succession by law is the title by which a man, on 
the death of his ancestor, dying intestate, acquires 
his estate, whether real or personal, by the right of 
representation as his next heir.*? 

Intestate succession is succession by the laws 
regulating the descent and distribution of intestate 


property.*? 
: Synonymous terms. Although, as has been seen, 
“suecession’’ is a broader term than ‘‘descent’’ on 


account of its applying to personal as well as real 
property,** the two words are often used synonym- 
ously.** Indeed ‘‘descent’’ is sometimes defined in 
the terms of,°> or conjunctively with, ‘‘hereditary 
suceession.’’®°> Also, the word ‘‘inheritance’’ 87 igs 
sometimes used synonymously with ‘‘descent’’ 88 and 
‘*suecession’’;8° and there is substantially no dif- 
ference between some definitions of ‘descent’? 42 
and ‘‘title by descent,’’ 4 or between the definitions 
of ‘‘succession’’ #2 and ‘‘succession by law.’? 48 

Kinds of descent. Descents are either lineal or 
collateral,*# and both may be either mediate or im- 
mediate.*° A descent may be said to be mediate or 
immediate in regard to the mediate or immediate 
descent of the estate or right, or it may be said to 
be mediate or immediate in regard to the mediateness 
or immediateness of the pedigrees or degrees of con- 
sanguinity.*¢ 

‘‘Descent’’ distinguished from ‘‘purchase’’ and 
“‘devise.’’ The words ‘‘purchase’’ and ‘‘descent’’ 
are employed to designate the only two methods of 


mobile approaching descent in high- 
way see Motor Vehicles. 

14. Bickley v. Bickley, L. R. 4 Eq. 
212, 216. 

15. Doe v. Breakenridge, 1 U. C. 
GC. P. 492, 602. 

16. Hotchkiss’ App., 89 Conn. 420, 
433, 95 A 26. 

17. Meaning when used in other 
connections see Distribution [14 Cyc 


524]. 
18. Bouvier L. D. [quot Wolf v. 
Griffin, 13 Ill. A. 559, 560; Thomson 


v. Tracy, 60 N. Y. 174, 180]. 

{a] Other definitions.— (1) “A 
mere partition or division of the 
property among the_ distributees.” 
Hotchkiss’ App., 89 Conn. 420, 427, 
95 A 26. (2) “In general, the term 
‘distribution,’ when applied to the 
estate of a deceased person; refers 
to the ultimate division of the estate 
among the next of kin, in case of in- 
testacy, or among the beneficiaries 
under a will, after the estate is free 
from debt.” Thomson v. Tracy, 60 
N. Y. 174. 180. 

19. William Hill Co. 
116 Cal. 359, 361, 48 P 323. 

20. Thomson v. Tracy, 60 N. Y. 
174, 180. See also Wolf v. Griffin, 13 
Tl. A. 559 (holding that the creditor 
of an estate who had recovered a 
judgment on his claim in the county 
court was not a “distributee” within 
the meaning of a statute). 

[a] “The terms ‘payment’ and 
‘distribution,’ as applied to the estate 
of deceased persons, have their set- 
tled, distinctive meanings, and these 
are not destroyed by the casual ap- 
plication of the term distribution in 
other parts of the statute [relative to 
the settlement of decedent’s estates] 
to the division, among creditors, of a 
fund, raised expressly for the pay- 
ment of debts.” Thomson vy. Tracy, 
60 N. Y, 174, 181, 

21. In re Creighton, 12 Nebr. 280, 
282, 11 NW 313. 

22. Quarles v. Clayton, 87 Tenn. 
308, 315, 10 SW 505, 3 LRA 170. 

Synonymity with “descent” see in- 
fra note 34. 


v.. Lawler, 


“Perpetual succession” defined see 
Corporations [10 Cye 148]. 

23. State v. Payne, 129 Mo. 468, 
477, 31 SW 797, 38 LRA 576 [quot 
Atty.-Gen. v. Clark, 222 Mass. 291, 
295, 110 NE 299, LRA1916C 679, Ann 
Cas1917B 119]. And see Blake v. Mc- 
Cartney, 3 F. Cas. No. 1,498, 4 Cliff. 
101 (holding that ‘‘succession” is de- 
fined in general terms by the act of 
June 30, 1864, § 126 to “denote the 
devolution of title to any real 
estate’). 

24. Adams vy. Akerlund, 168 Ill. 
632, 640, 48 NE 454. 

25. Davenport vy. Adler, 52 La. 
Ann. 2638, 268, 26 S 836; Stuart v. 
Sutcliffe, 46 La. Ann. 240, 246, 14 S 
912; Murray’s Succe., 41 La. Ann. 1109, 
1112, 7. S 126. 

26. Simmons v. Saul, 138 U, S. 
439, 449, 11 SCt 369, 34 L. ed. 1054 
(Louisiana Code). 

27. Burdick’s Est., 112 Cal. 387, 
394, 44 P 734; In re Headen, 62 Cal. 
294, 298; In re Burdick, 5 Cal. Unrep. 
Cas. 6, 9, 40 P 35; Connolly v. Koote- 
nai County Probate Ct., 25 Ida, 35, 
51, 186 P 205. To same effect State 
v. Payne, 129 Mo. 468, 31 SW 797, 33 
LRA 576. And see Gaster v. Gaster, 
90 Nebr. 529, 134 NW 235, 92 Nebr. 6, 
137 NW 900 (stating the definition 
and the fact of its adoption by stat- 
ute in some states, but stating fur- 
ther that it has not been so adopted 
in this state, and also stating in ef- 
fect the preference of the court for 
the general definition of “succession,” 
rather than the limited one employed 
in the law of descent and distribu- 


tion). 

ate of “succession” when used 
other than in law of descent see Suc- 
cession [37 Cye 5611]. 

28. Jackson v. Sanders, 2 Leigh 
(29 Va.) 109, 117, 

29. Bouvier L. D. [quot Orr _ v. 
White, 106 Ind. 341, 343, 6 NE 909]. 

30. Orr vy. White, 106 Ind. 341, 343, 
6 NE 909. 

fa] “Property of lands by de- 
scent’. ..is where a_man_ hath 
lands of inheritance and dieth, not 


disposing of them, but leaving it to 
go (as the law casteth it) upon the 
heir.” Bacon Abr. L. p’128 [quot 
Hamilton v. Homer, 46 Miss. 378, 395; 
Coke Litt. p 18 b (quot Moffet v 
Conley, (Okl.) 163 P 118, 120)], ‘ 

Acquisition of estate by descent as 
affecting its further devolution: see 
infra § 16 et seq. 

31. Halifax Analysis Civ. L. p 47 
[quot Hunt v. Hunt, 37 Me. 333, 344]. 

32. Atty.-Gen. v. Clark, 222 Mass. 
291, 295, 110 NE 299, LRA1916C 679, 
AnnCasi1917B 119. 

33. See supra note 6. 

34 Starr v. Hamilton, 22 F. Cas. 
No. 13,314, 1 Deady 268; Adams_ v. 
Akerlund, 168 Ill. 682, 48 NE 454, But 
see Horner v. Webster, 33 N. J._L. 
887 (holding that, in the particular 
statute under consideration, “succes- 
sion” was not included in ‘“de- 
scent”). 

35. See supra note 11 [a] (3) - 

36. See supra note 11 [a] -(7). 

37. See Inheritance [22 Cyc 722]: 

“Estate of inheritance” defined see 
Estates [16 Cye 601]. : 

88. Adams v. Akerlund, 168° Tl. 
632, 640, 48 NE 454: 

39. Adams v. Akerlund, 168 Ill, 
632, 640, 48 NE 454. 

40. See supra note 11 [a]. 

41. See supra note 29. 

42. See supra notes 23-27. 

43. See supra note 31. 

44. Levy v. McCartee, 6 Pet, 
(U. S.) 102, 112, 8 L. ed. 334;. Garner 
v. Wood, 71 Md. 37, 17 A 1031; Stew-. 
art v. Jones, 8 Gill & J. (Md.) 1. 

“Lineal descent” defined see Lineal 
Deseent [25 Cye 1442]. 

45. Levy v. McCartee, 6 Pet. U.S.) 
102, 112, 8 L. ed. 334; Garner v. Wood, 
71 Md. 87, 17 A 1031; Stewart v. 
Jones, 8 Gill & J. (Ma.) 1. 

Mediate or immediate descent as 
aff2cting application of statute regu- 
lating descent of ancestral estate see 
infra § 17. : 

46. Levy v. McCartee, 6 Pet! 
(U. S.) 102, 112, 8 L. ed. 334; Furenes 
beg erent 86 Iowa 508, 511, 53 NW 
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acquiring title to real property.“ They are readily 
distinguished as each is the opposite of the other, 
title by descent being acquired by mere operation 
of law and title by purchase being acquired by act 
or agreement of the parties, or, as frequently stated, 
by any means other than deseent.*§ 
tinguishing features attach to ‘‘descent’’ and ‘‘de- 
vise,’’ as the transmission and acquisition of title 
by devise is technically by purchase.” 
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tially different. 


The same dis- 


[§§ 1-2 


‘‘Administration’’ and ‘‘succession’’ are essen- 


The one means the dealing with a 


deceased person’s property according to law; the 
other, the succeeding to it beneficially.®° 

Distribution and dower are two separate and dis- 
tinct things, the latter being a lien created by law 
on the property of the husband at the time of the 
marriage, and the former occurring after adminis- 
‘ tration, and the payment of the debts.°+ 


II. NATURE AND COURSE IN GENERAL 


[§ 2] A. General Nature and Source of Right 
In most, although not all,5? cases in 
which the question has been discussed, the right to 
take property by descent has been held or declared 
to be a mere creature of the law and not a natural 
right.8s This does not mean, however, that the right 
is not given by the common law,°* although in juris- 


of Succession. 


47. See Property [32 Cyc 680]. 
Definitions of title: 


As distinguishing name attached to! 


book or statute see Title [388 Cyc 

336]. 

As foundation or evidence of owner- 
ship_see Property [32 Cye 678]. 
48. U. S—Shulthis v. MacDougal, 

162 Fed. $31 [aff 170 Fed. 629, 95 CCA 

615 (aff 225 U. S. 56, 32. SCt 704,,56 

L. ed. 1205)]; Starr v. Hamilton, 22 

F. Cas. No. 13,314, 1 Deady 268. 
Ga—oO’Byrne v. Feeley, 61 Ga. 17, 

$2. 

Ind.—Allen v. Bland, 134 Ind. 78, 
33_ NB 774. . 

Towa.—Bennett v. Hibbert, 88 Iowa 
154, 55 NW 93. 

Ma.—Martindale v. Troop, 3 Harr. 
& M. 244. 

Miss—Hamilton v. Homer, 46 Miss. 
378, 395. 

Oh.—Freeman vy. Allen, 17 Oh. St. 
527, 530; Spangenberg v. Guiney, 3 
OhS&CP 163, 165, 2 OhNP 39. 

Pa.—Cooke vy. Doron, 215 Pa. 393, 
396, 64 A 595, T LRANS 659, 7 Ann 
Cas 502. 

“Descent is what takes place when 
land, or some interest in land or oth- 
er realty, belonging to a person pass- 
es on his death intestate to some 
one related to him. Descent is op- 
posed to what takes place when land, 
on the death of a person, passes to 
some one else by virtue of a gift or 
limitation to him as persona desig- 
nata.” Spangenberg v. Guiney, 3 Oh 
S&CP 1638, 165, 2 OhNP 39. 

bs ” defined see Purchase 
[82 Cye 1264]. 

Course of descent as dependent on 
whether tithe: was acquired by pur- 
chase or descent see infra § 16 et seq. 

49. Starr v. Hamilton, 22 F. Cas. 
No. 13,314, 1 Deady 268; Hudnall v. 
Ham, 172 Ill. 76, 49 NE 985; Allen v. 
Bland, 134 Ind. 78, 33 NE 774; Ben- 
ao v. Hibbert, 88 Iowa 154, 55 NW 


“Devise” defined see Devise [14 
Cye 284]; Wills [40 Cye 994]. 

50. Barrielle v. Bettman, 199 Fed. 
S38, S44. 

51. Johnson vy. Supreme Lodge 
K. of H., 53 Ark. 255, 261, 18 SW 794, 
8 LRA 732; Hill v. Mitchél, 5 Ark. 
608, 618. 

52. Nunnemacher v. State, 129 
Wis. 190, 108 NW 627, 9 LRANS 121 
and note, 9 AnnCas 711 [foll Beals 
v. State, 139 Wis. 544, 121 NW 347]. 

[a]. Holding discussed and reason 
stated.— After stating that the right 
to inherit is a natural right, the 
court said: “We are fully aware 
that the contrary proposition has 
been stated by the great majority of 
the courts of this country, including 
the supreme court!tof the United 
States, .The unanimity with which 
it-is stated is perhaps only equalled 
by the paucity of reasoning by which 
it is supported. In its simplest form 
it is thus stated: ‘The right to take 
property by devise or descent is the 


creature of the law and not a natural 
right.” Magoun vy. Illinois Trust, ete., 
Bank, 170 U. S. 288, 18 SCt 594, 42 
L. ed. 1087... . From the historical 
standpoint the idea that all rights 
of property and rights to transmit 
the same by inheritance or will have 
their origin in the positive enact- 
ments of law by an established gov- 
ernment cannot stand the test. Gov- 
ernments have, indeed, from the ear- 
liest times, regulated the exercise of 
these rights, prescribed ways and 
forms for their exercise, and pro- 
tected them by positive law; and so 
they do now. From this universal 
exercise of the right of regulation 
the idea of governmental right to 
create and destroy may have arisen, 
but it seems more likely to have aris- 
en from failure to keep in mind the 
radical difference between our repub- 
lican theory of the origin of govern- 
ment and the European medieval the- 
ory.. Our theory is that the people, 
in full possession of inalienable 
rights, form the government to pro- 
tect those rights. The medieval idea 
was that the government was sent 
down from above, and that from it 
rights and privileges were allowed 
to flow in gracious streams to the 
people, who otherwise would not pos- 
sess them. ... And so we also find 
that from the very earliest times 
men have been acquiring property, 
protecting it by their own strong 
arm if necessary, and leaving it for 
the enjoyment of their descendants; 
and we find also that the right of 
the descendants, or some of them, to 
succeed to the ownership has been 
recognized from the dawn of human 
history. The birthright of the first 
born existed long before Esau sold 
his right to the wily Jacob, and the 
Mosaic law fairly bristles with pro- 
visions recognizing the right of in- 
heritance as then long existing, and 
regulating its details. The most an- 
ecient known codes recognize it as a 
right» already existing, and Justice 
Brown was clearly right when he 
said, in U. S. v. Perkins, 163 U.S. 
625, 16 SCt 1073, 41 L. ed. 287: ‘The 
general consent of the most enlight- 
ened nations has from the earliest 
historical period recognized a natural 
right in children to inherit the prop- 
erty of their parents’’”’ Nunnema- 
cher v. State, 129 Wis. 190, 198, 201, 
tote NW 627, 9 LRANS 121, 9 AnnCas 
53. U. S—Magoun v._ TIilinois 
Trust, ete., Bank, 170 U. ‘S. 288, 18 
SCt 594, 42 L. ed. 1037; Dawson v. 
Godfrey, 4 Cranch 321, 2 L. ed. 634. 
Ark.—Wilson vy. Storthz, 117 Ark. 
418, 175 SW 465. g 
Ind.—Stone v. Elliott, 182 Ind. 454, 
106 NE 710, 101 NE 309; Bruns vy. 
Cope, 182 Ind. 289, 105 NE 471. 
Towa.—Ferry v. Campbell, 110 Iowa 
290, 8S1_ NW 604, 50 LRA 92. 
La.—Lacosst’s Suce., 142 La. 673, 
678, 77 S 497. 


| dietions where the subject of descent and distribu- 
tion is completely covered by statute 5> it is some- 
times declared that the right to inherit is wholly 
the creature of statute.®® 
law out of consideration of publie policy,>? and 
while the law of descent and distribution neces- 
sarily consists of a set of arbitrary rules,>® yet 


The right was granted by 


Mich.—Crane vy. Reeder, 21 Mich. 
24, 4 AmR 430. 

Mo.—State v. Guinotte, 204 SW 806 
(reviewing authorities); In re Cupple, 
272 Mo. 465, 199 SW 556; State v. 
Henderson, 160 Mo. 190, 60 SW 1093. 

Mont.—In re Pepin, 53 Mont. 240, 
163 P 104, 106 [cit Cyc]; In re Col- 
bert, 44 Mont. 259, 266, 119 P 791 [cit 
Cyeh. In re Touhy, 35 Mont. 431, 90 

N. H.—Curry v. Spencer, 61 N. H. 
624, 60 AmR 337. 

N. J.—In re White, 87 N. J. Eq. 607, 
101 A 241 [rev 87 N. J. Eq. 294, 99 
A 606]. 

N. Y.—Matter of Dows, 167 N. Y. 
227, 60 NE 439, 88 AmSR 508, 52 LRA 
433 [aff 60 App. Div. 630 mem, 71 
NYS 1135 mem, and aff 183 U. S. 


278, 22 SCt 2138, 46 L, ed. 196]; In re. 


Sherman, 153 N. Y. 1, 46 NE 1032. 

N. C.—Pullen v. Wake County, 66 
N, G., 361; 

Tenn.—Cole v. Taylor, 132 Tenn. 92, 
108, 177 SW 61 (where the court said 
that inheyitance “is not a natural or 
absolute right”). 

Tex.—Jones y. Barnett, 30 Tex. 637. 

Vt.— Gaines v. Strong, 40 Vt. 354. 

“The right of inheritance is a gift 
of the law.”’ Lacosst’s Suce., supra. 

54. See infra § 3. 

55. See infra § 5. 

56. Ark.—Wilson vy. Storthz, 117 
Ark. 418, 175 SW 45. 

Cal.—In re Bump, 152 Cal. 274, 92 
P 643; In re Stanford, 126 Cal. 112, 
54 P 259, 58 P 4€2, 45 LRA 788; In re 
Wilmerding, 117 Cal. 281, 49 P 181. 

Hawaii.—Makea v. Nalua, 4 Ha- 
waii 221. 

Il1.—In re Speed, 216 Ill. 23, 74 NE 
809, 108 AmSR 189. 

Tenn.—Cole v. Taylor, 132 Tenn. 
92, 108, 177 SW 61 (where the court 
said that inheritance is “purely a 


Tex.—Powers v. Morrison, 88 Tex. 
ase 30 SW 851, 58 AmSR 788, 28 LRA 


57. Stone v. Blliott, 182 Ind. 454, 
106 NE 710, 101 NE 309; In re Col- 
bert, 44 Mont. 259, 119 P 791; Jones 
v. Barnett, 30 Tex. 637, 639. 

“The statutes of descents and dis- 
tributions in all countries are mere 
arbitrary rules, established by law 
for the regulation of the course 
which property shall take upon the 
death of the owner and possessor; 
and these rules are made to avoid 
the strifes and contentions which 
would ensue upon its necessary aban- 
donment by death of the first holder, 
among those who might struggle to 
become the successors or seek to get 
possession. They are rules, there- 
fore, established by society, or civil 
government, for its own peace and 
tranquillity, and not because any par- 
ticular person or class of persons 
possess any natural right to the suc- 
cession or inheritance.” Jones v. 
Barnett, supra. 

58. Jones v. Barnett, 30 Tex. 637. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2-3] 


these rules almost invariably take cognizance of the 
natural law of consanguinity, or of blood,®® and the 
natural affection of a person toward those nearest 
him in relationship.*° The right, as given by law, 
to sueceed to the estate of another person by in- 
heritance does not become vested until the death of 
the latter person,®* at which time it becomes imme- 
diately vested.®* Also, it is necessary to the opera- 
tion of the law of descent and distribution that a 
person die ® intestate,®* at least as to part of his 
property,®> and that at the time of his death he be 
the owner of some property which is subject to de- 
scent or distribution.®* On the other hand the opera- 
tion of such law on the death of a person owning 
property which is subject thereto is defeated by, 
and only by, a legally exeeuted will disposing of the 
property ** and containing terms which operate to 
disinherit the heirs and distributees;** and on proof 
of death, a presumption of intestacy, rather than of 
testacy, arises.£° The fact that a person died intes- 
tate is established by the adjudication of a competent 
court having jurisdiction of the subject matter and 
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[§ 3] B. Origin and History of Law of Suc- 
cession. At an early date in England, certain 
canons of descent, based on the fendal system of 
tenures and the obligation of fealty, arose, and, by 
reason of state policy, these canons were adopted 
into and perpetuated as a part of the common 
law. These canons of descent, as made a part of 
the common law, extended to real but not to per- 
sonal property.** However, the Romans undertook 
to regulate intestate succession both as to real and 
personal property,’* and while some of the civil-law 
canons of descent were allowed to exist only during 
the rude ages of the Roman Empire and were abro- 
gated by Justinian at an early date,’* yet the Eng- 
lish statute of distribution which relates to per- 
sonal property only was to a great extent founded 
upon the ecivil law, being borrowed mainly from the 
118th Novell of Justinian,’® and the statutes of de- 
scent and distribution obtaining in the United States 
are based largely on the civil law and the English 
statute of distributions, rather than on the common 
law, the rules of the common law giving preference 
to the eldest male and to males over females not 


the parties.7° 


59. Jones v. Barnett, 30 Tex. 637. 
And see infra § 26. 

60. Henry v. Thomas, 118 Ind. 23, 
20 NE 519; Garland vy. Harrison, 8 
Leigh (35 Va.) 368. 

61. See infra § 111. 

62. See infra § 132. 

63. Boe y. Filleul, 26 La. Ann. 126. 

Civil death see Convicts §§ 5, T. 

Death as condition precedent to 
grant of administration see Execu- 
tors and Administrators [18 Cye 65]. 

Evidence of death and survivorship 


see Death §§ 2-35. 
Presumption that intestate left de- 
scendants See infra § 127. 

64. Hall v. Cowles, 15 Colo. 343, 
25 P 705; Merrill v. Hayden, 86 Me. 
133, 29 A 949; Morse v. Lowe, 182 
Mich. 607, 148 NW 970; Spangenberg 
vy. Guiney, 3 OhS&CP 163, 2 OhNP 39. 

Intestacy as prerequisite to ap- 
pointment of administrator see Ex- 
ecutors and Administrators [18 Cyc 
82]. 

dsntestate” defined see Intestate 
[23.Cye 41]. 

65. Application of statutes of de- 
scent and distribution in cases of 
partial intestacy see infra § 65. 

66. See infra § 12. 

67. . S—Wilkins v. Allen, 18 
How. 385, 15 L. ed. 396. 

Ala—Denson vy. Autrey, 21 Ala. 
205. 

Ind.—MclIntire vy. Cross, 3 Ind. 444; 
Doe vy. Lanius, 3 Ind. 441, 66 AmD 
518. 

Iowa.—Parker vy. Foxworthy, 167 
Iowa 649, 149 NW 879. 

Me.—Baxter vy. Bradbury, 20 Me. 
260, 37 AmD 49. 

Mich.—Richards v. Pierce, 44 Mich. 
444, 7 NW 54. 5 3 

Miss.—Richards v. Mills, 31 Miss. 
450. 

Mo.—Morris. v. Stephenson, 128 Mo. 
A. 388, 107 SW 449. 

N. C.—Kirkman v. Smith, 174 N. C. 
603, 94 SE 423; Cannon vy. Nowell, 51 
N. C. 436. i 

Pa.—In re Bair, 2 LancLRey 225; 
Weyand v. Weyand, 1 Woodw. 1. 

S. C.—yYoungblood vy. Norton, 20 
S. C. Eq. 122. 

{a] Articles of separation.—Where 
a husband, in articles of separation, 
covenanted never to demand any in- 
terest in his wife’s property, and the 
wife died and her property descend- 
ed to her son, who also died intestate, 
the father was entitled to the proper- 
ty as heir to his son. Richards v. 
Mills, 31 Miss. 450. 

Operation and effect of will see 
infra §§ 65-76. 

Rights of pretermitted children see 
infra §§ 67-75. 

68 See Wills [40 Cyc 1498]. 

69. U. S—Richmond Cedar Works 


v. Stringfellow, 236 Fed. 264. 

Ala—Sims vy. Boynton, 32 Ala. 353, 
70 AmD 540. 

Cal.—Murphy v. Crowley, 140 Cal. 
141, 73 P 820 [rev in bane 7 Cal. Un- 
rep. Cas. 49, 70 P 1024]. 

Tll—Warner v. Flack, 278 Ill. 303, 
116 NE 197; Whitham v. Ellsworth, 
259 Ill. 243, 102 NE 223; Sielbeck v. 
Grothman, 248 Ill. 435, 94 NE 67, 21 
AnnCas 229; Lyon v. Kain, 36 Ill. 362. 

Ind.—Pennsylvania Mortg. Trust 
Co. v. Moore, 150 Ind. 465, 50 NE 
72; McClanahan vy. Williams, 136 Ind. 
30, 35 NE 897: Stokesberry v. Rey- 
nolds, 57 Ind. 425. 

Me.—Baxter v. Bradbury, 20 Me. 
260, 37 AmD 49. 


Nebr.—Fischer vy. Sklenar, 101 
Nebr. 553, 163 NW 861. 
N. Y¥.—Barson v. Mulligan, 191 


N. Y. 306, 84 NE 75, 16 LRANS 151; 
Mitchell v. Thorne, 134. N. Y. 536, 32 
NE 10, 30 AmSR 699 [aff 57 Hun 405, 
10 NYS 682, 25 AbbNCas 295]; Ferry 
v. Sampson, 112 N. Y. 415, 20 NE 387 
[rev 1 NYS 872]; Delafield v. Parish, 
25 N. Y. 9, 1 Reaf. Surr. 130 [aff 42 
Barb. 274 (aff 1 Redf. Surr. 1)]; Sny- 
der v. Parezo, 151 App. Div. 110, 135 
NYS 960 [aff 206 N. ¥. 689 mem, 99 
NE 1118 mem]; Jacobs v. Fowler, 135 
App. Div. 713, 119 NYS 647; Wright 
v. Clark, 81 Mise. 527, 142 NYS 812; 
In re Rowe, 170 NYS 742, 749. 

S. D.—Jacquish v. Deming, 167 NW 
157. 

Tex.—Zarate v. Villareal, (Civ. A.) 
155 SW 328. : 

Wis.—Chase v. Woodruff, 133 Wis. 
555, 113 NW 973, 126 AmSR 972. 

“Death, being established, carries 
with it the presumption of intestacy.” 
In re Rowe, supra. 

Construction of will against intes- 
tacy see Wills [40 Cyc 1409]. 
equ Clemens y. Clemens, 37 N. Y. 
59. 

71.. Tannis. v.. St. Cyre, 21..Ala. 
449; Rountree y. Pursell, 11 Ind. A. 
522, 39 NE 747; Clayton v. Drake, 17 
Oh. St. 367; Davis v. Rowe, 6 Rand 
(27 Va.) 355. To same effect Wall 
vy. Pfanschmidt, 265 Ill. 180, 106 NE 
785, LRA1915C 328, AnnCasl1916A 674. 

72.. Rountree v. Pursell, 11 Ind. A. 
522, 39 NE 747; Kelsey v. Hardy, 20 
N. H. 479; Davis v. Rowe, 6 Rand 
(27 Va.) 355. 

73. Rountree v. Pursell, 11 Ind. A. 
522, 39 NE 747. 

74. Cloud v. Bruce, 61 Ind. 171. 

75. In re Curry, 39 Cal. 529; In re 
Lander, 100 Misc. 635, 166 NYS 1036; 
Carter v. Crawley, T. Raym. 496, 83 
Reprint 259. To same effect Bruce v. 
Baker, Wils. (Iind.) 462. 

[a] Discussion of origin of Eng- 
lish statute.—‘“There is no doubt rec- 
ognized judicial authority for their 


claim that the original ‘Statute of 
Distributions’ was founded on the 
118th Novell of Justinian (Adee v. 
Campbell, 14 Hun 551; Matter of 
Suckley, 11 Hun 344), although the 
Court of Appeals in affirming the 
judgment in the latter case (79 N. Y. 
52), made no reference whatever to 
the historical allusions below. In 
Matter of Davenport, the court sim- 
ply refers generally to the Justinian- 
ian legislation, 172 N, Y. 454, 65 NE 
275. For a long time material differ- 
ences in principle have, however, 
been noticed in the course of criti- 
cal comparison of the Statute of 
Distributions with the 114th and 
127th Novells of Justinian. 4 Burns 
Ecce. Law, 555. ... While the state- 
ment that the English Statute of Dis- 
tributions was taken from the 118th 
Novell of Justinian was adopted by 
no less a personage than the great 
commentator on American Law (2 
Kent Com. 422), the statement ifself 
was not original with him. See 
Pett’s Case, 1 Ld. Raym. 571, 573, 91 
Reprint 1281, 1 P. Wms. 25, 24 Re- 
print 280, 1 Salk. 250, 91 Reprint 220. 
That Kent did not stop to investigate 
with his usual profundity a matter 
so collateral to the real purposes of 
his Commentaries is perhaps evident. 
Blackstone, on the other hand, in 
his equally famous Commentaries on 
the Laws of England, is much more 
guarded in his statement on this sub- 
ject than is Kent. 2 Black. Comm. 
516. Blackstone does not profess to 
fix the origin of the Statute of Dis- 
tributions. That Kent’s statement 
was most general is evident from the 
fact that he made no reference what- 
ever to the 127th Novell of Justinian, 
although it was an important part 
of the Justinianian scheme for the 
distribution of the property of in- 
testates, and, indeed, in reference to 
the cause before the surrogate No- 
vella CXXVII ‘De fratrum filiis,’ cap. 
I, would be the most important if the 
Justinianian legislation had in fact 
any real or precise relationship to 
the origin or co1struction of the old 
Statute of Distributions still, in sub- 
stance, in force in this State. See 
Revisers’ Note to 2 R. S. 96, § 75. 
That the Statute of Distributions 
was founded on the Justinianian 
scheme, modern historical scholars 
have at last come to doubt. That 
statute probably finds its logical and 
immediate origin in the sequence of 
ancient customs of English-speaking 
peoples, as those customs were estab- 
lished in the reign of Charles II; but 
more particularly in the ancient prac- 
tice of the ecclesiastical courts in 
granting letters of administration. 
Palmer v. Allicock, 3 Mod. 58, 87 Re- 
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being consonant with the principle of equality under- 
In a few states the statutes 


lying our statutes.’® 


of descent and distribution are held, 
modifications, to be expressive of the common 


law.” 


In Hawaii, the common people had no rights of 
inheritance until the comparatively recent date at 
which settled government was initiated.’® 
C. Constitutionality and Construction of 
From the proposition that 
the privilege of receiving property by inheritance is 
not a natural right but « creature of the law,®° it fol- 
lows as a corallary that, except so far as it is 
clearly restricted by constitutional ** or treaty pro- 


[§ 4] 


Statutory Provisions.’® 


print 37; 2 Williams Admrs. & Exrs. 
(ed. of 1838) 1060. Precisely what 
law controlled this practice is un- 
certain. The ecclesiastics, though 
canonists and civilians, were emi- 
nently practical men, and they were, 
above all, Englishmen. Whether or 
not the customs and practice of the 
ecclesiastical courts in Hngland do 
not in some respects go back in turn 
to a time anterior to even the legis- 
lation of Justinian, is one of the in- 
teresting problems of modern his- 
torical scholarship, as yet, I believe 
in this instance, unsolved.” Matter 
of Ee ae 73 Misc. 335, 339, 182 
re 68 

vr “g.—Bates v. Brown, 5 Wall. 
1100 "18 I. ed. 535. 

Iil.—Wall v. Pfenschmidt, 265 ll. 
180, 184, 106 NE 785, LRAI915C 328, 
AnnCasi1916A 674 [cit Cyc]. 

Ind.—Rountree v. Pursell, 11 Ind. 
A. 522, 39 NE 747, 751. 

Me.—Decoster v. Wing, 76 Me. 450. 

M41.—Greenfield v. Beckett, 2 Harr. 
& G. 11, note. 

Mass.—Sheffield v. 
sr ae 

H.—Prescott v. Carr, 29 N. H. 
453, 61 AmD 652; Kelsey v. Hardy, 
20 N. HL 479; Parker v. Nims, 2 N. H. 


460. 

N, Y.—In re Lander, 100 Misc. 635, 
166 NYS 10386 (statute of distribu- 
tion); In re Youngs, 73 Misc. 335, 
132 NYS 689. 

Va.—Garland v. Harrison, 8 Leigh 
(35 Va.) 368. 

And see McKinney v. Abbott, 49 
Tex. 371 (holding that the laws of 
descent of real property in Texas are 
more in harmony with the civil law 
of Spain than with the common law 
of England). 

“After the separation of the Amer- 
ican colonies from the mother coun- 
try, another system was introduced. 
It was equality before the law. Pri- 
mogeniture was abolished. The elder 
son was no better than his brothers, 
and males no better than females. It 
is this principle of equality that lies 
at the foundation of our civil insti- 
tutions. The common law did not 
recognize any ancestral quality in 
personal property except as to heir- 
looms, and these, strictly speaking, 
were attached to the freehold. Heir- 
looms are not recognized by the laws 
of this country. 1 Washb. Real Prop. 
19. The English statutes of distri- 
bution were molded largely. upon the 
Roman law of succession. These 
statutes governing the distribution of 
personal property (29 Car. 11 and 1 
Jac, II.) were taken for the basis of 
the laws of descent, as well as dis- 
tribution by the various states after 
the separation from the mother 
country. While some of the princi- 
ples of the canons of descent are 
found in our statutes, the pervading 
spirit is derived from the statutes of 
distribution.” Rountree v. Pursell, 


[a] The framers of the Virginia 
act regulating descents “looked at the 
Common Law Canons of Descent to 
avoid, not to imitate. To pull down, 
not to build up. All its principles are 
violated; its land-marks removed; its 


Lovering, 12 
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with some 


[§§ 3-4 


visions,°* the legislature of a state has plenary power 
over the descent and distribution of property within 
the borders of the state; at its will and in its 
discretion, it may change the existing law, regulate 


the right of succession, and place burdens and re- 


fences broken down; its traces ob- 
literated.’ Davis v. Rowe, 6 Rand. 
(27 Va.) 355, 364. 

Whether common, civil, or statu- 
tory law prevails in particular juris- 
dictions see infra § 5. 

Construction of statutes according 
to rules of civil law see infra § 4. 

77. Perry v. Strawbridge, 209 Mo. 
621, 108 SW 641, 123 AmSR 510, 16 
LRANS 244, 14 AnnCas 92, 

78. Makea v. Nalua, 4 Hawaii 221. 

[a] “Previous to the year 1846, it 
cannot be said that the common 
people had any rights of proper- 
ty in land by inheritance, since they 
were liable at all times to be 
dispossessed of their holdings at the 
arbitrary will of their own chiefs; 
and even the superior classes them- 
selves, although they were accus- 
tomed when in expectation of death 
to designate the person whom they 
desired to be heir to their property, 
yet this will (Kauoha), though gen- 
erally respected, was liable at all 
times to be defeated or modified by 
the will of the superior chief. It 
was not until the year 1839 that any 
rights of property were established 
in the common people. In that year 
protection was declared, both for per- 
son and property, in the following 
words: ‘Protection is hereby secured 
to the persons of all the people, to- 
gether with their lands, their build- 
ing lots and all their property.’ See 
Declaration of Rights, page 10, Old 
Laws. Although this simple decree 
was a step towards establishing the 
rights of the people in their property, 
yet there was no recognition of the 
right of inheritance. It was simply 
intended to confirm the living people 
in their present possession, and did 
not alter the rights of the chief to 
re-distribute the land to whomsoever 
he might see fit, on decease of the 
tenant. Thus, it will be seen, there 
are no ancient rights and customs to 
inquire into, and all rights of prop- 
erty and inheritance began at the 
time of the initiation of settled gov- 
ernment in 1846.” Makea v. Nalua, 
4 Hawaii 221, 222. 

79. Binding effect on. federal 
courts of state decisions construing 
statutes of descent and distribution 
see Federal Courts [11 Cyc 905]. 

80. See supra § 2. 

81. Constitutionality of statutes 
of descent and distribution as against 
objection that vested rights are im- 
paired or destroyed see Constitution- 
al Law § 507. 

Special laws relating to descent 
see Statutes. 

Subject and title of act relating to 
descent see Statutes [36 Cyc 1046]. 

82. See Aliens § 30; Treaties. 

83. U. S.—Wallace v. Myers, 38 
Fed. 184, 4 LRA 171 [app dism 154 
U. S. 523, 14 SCt 1155, 38 L. ed. 1080]. 

Cal.—In re Bump, 152 Cal. 274, 92 
P 643; In re Stanford, 126 Cal. 112, 
54 P 259, 58 P 462, 45 LRA 788; 
Bane Wilmerding, 117 Cal. 281, 49 P 

Tll.—Northern Trust Co. v. Buck, 
263 Ill. 222, 104 NE 1114 [aff 183 Ill. 
A. 170]; National Safe Deposit Co. v. 
Stead, 250 Ill.’ 584, 596, 95 NE 973, 


strictions thereon.*? 
scent and distribution, the general rules of statutory 
construction ** are applicable.®® 
endeavor to give effect to the legislative intent;*° 
and where the meaning of the language employed in 
the statute is explicit and unmistakable, the court 
will not substitute its will for that of the legisla- 
ture,8? or give the words used any interpretation 
other than that which they literally import,** or in- 


In construing statutes of de- 


Thus the court will 


AnnCas1912B 430 [aff 232 U. S. 58, 34 
EG 209, 58 L. ed. 5047. 

wa.—In re Peterson, 168 Iowa 
Bil. 151 NW 66, LRA1916A 469. 

Lia.—Lehman’ vy. Lehman, 130 La, 
960, 58 S 829. 

Mo.—State  v. Guinotte, 204 SW 
806; In re Cupple, 272 Mo. 465, 199 
Sw’ 556; State v. Henderson, 160 Mo. 
190, 60 SW 1093. 

Mont.—In re Touhy, 35 Mont. 431, 
90 P 170; Gelsthorpe v. Furnell, 20 
Mont. 299, 51 P 267, 39 LRA 170. 

N. Y.—Gilliam v. Guaranty Trust 
Co., 186 N. Y. 127, 78 NE 697, 116 
AmSR 536 {aff 111 App. Div. 656, 
97 NYS 758]; In re Sherman, 153 
N. Y. 1, 46 NE 1032; In re Landers, 
100 Misc. 635, 166 NYS 1036. 

Tenn. —Napier v. Church, 132 Tenn. 
111, 177 SW_ 56; Cole v. Taylor, 132 
Tenn. 92, 106, 177 SW 61. 

“The right 'to inherit and the right 
to devise being dependent on legis- 
lative acts, there is nothing in the 
constitution of this State which pro- 
hibits a change of the law with refer- 
ence to those subjects at the discre- 
tion of the law-making power. The 
laws of descent and devise being the 
creation of the statute law, the power 
which creates may regulate and may 
impose conditions or burdens on a 
right of succession to the ownership 
of property to which there has ceased 
to be an owner because of death, and 
the ownership of which the State 
then provides for by the law of de- 
scent or devise.’ Kochersperger v. 
Drake, 167 Ill. 122, 125, 47 NE 321, 41 
LRA 446 [quot National Safe Deposit 
Co. v. Stead, supra]. 

“As to the right of inheritance of 
property within a State, such State 
certainly possesses the power and au- 
thority to prescribe laws by and un- 
der which that property may descend, 
and may preclude any other mode or 
law of descent.’’ Cole v. Taylor, su- 


pra. 

Constitutionality of inheritance tax 
laws see Taxation [27 Cyc 1554]. 

Validity of statutes pertaining to 
soherirence by aliens see Aliens §§ 

84. See Statutes [36 Cyc ea 

85. Jones v. Dexter, 8 Fla. 276, 

86. Fla.—Christopher v. Mungen, 
61 Fla. 513, 55 S 273 [reh den 61 Fla. 
534, 55 S 273]. 

Kan.—Williams v. Wessels, 94 Kan. 
71, 145 P 856. 

Mae eA v. Edmands, 15 Mass. 


N. J.—Fidler v. Higgins, 21 N. J. 
Eq. 138. 

N. Y.—Riggs v. Palmer, 115 Ni 
ey 22 NE 188, 12 AmSR 819, 5 LRA 


jrayaae re Gwynn, 239 Pa. 238, 86 

Wash.—Fort v. West, 14 Wash. 10, 
44 P 104. 

87. De Castro v. Barry, 18 Cal. 96; 
Shellenberger v. Ransom, 41 Nebr. 
631, 59 NW 9356, 25 LRA 564; In re 
Farmers’ L. & T. Co., 168 NYS 952 
{rev 99 Misc. 420, 163 NYS 961]; 
Pane v. Guzman, 16 Porto Rico 
88. Case v. Wildridge, 4 Ind. 51; 
Patapseo Female Inst. v. Rock Hill 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 4] 


graft an exception where none exists in the lan- 
guage of the statute.8® An amendment, will be read 
into the original statute so that the two will form 
one complete statute relating to the descent and dis- 
tribution of the estates of intestates,°° and a repeal 
by implication will be held to have taken place only 
when the later statute or amendment is repugnant to 
the earlier statute, and then only to the extent that 
there is actual conflict.°: The repeal of amendatory 
provisions which repealed provisions of the original 
statute by implication operates to revive the orig- 
inal provisions.®2 Statutes of descent and distri- 
bution speak from the time of their enactment,°* 
and while a mere remedial statute prescribing pro- 
ceedings for the determination of rights of heirship 
sometimes operates retrospectively,®* yet the gen- 
eral rule that, where the retroactive operation of a 
statute would impair or destroy vested rights, the 
statute is not to be construed retrospectively unless 
such construction was plainly intended by the legis- 
lature °° is applicable in the construction of stat- 
utes changing in any way the law of descent.®* 
While a statute of descent and distribution is pri- 
marily: concerned with the devolution of the title and 
the distribution of an intestate’s property,®? and a 
constitutional provision that a homestead exemption 
shall inure to the benefit of the heirs entitled there- 
to does not determine the course of descent,®* yet, 
on account of its necessary relation thereto in certain 
cases involving the rights and liabilities of persons 
claiming to be heirs or distribu‘ees, it is often neces- 
sary that a statute of descent and distribution be 


College, 51 Md. 470; Brundy v. Canby, | which provide and prescribe the devo- 
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considered and applied in connection with statutes 
relating to dower,*® curtesy,! and homestead.? 

Rules of law, rather than equitable principles, are. 
to be applied in the construction of statutes of de- 
scent and distribution.® 

Construction with reference to common or civil 
law. In jurisdictions where the common law of de- 
scent, except as modified by statute, is in force,* 
the statutory law must be construed with reference 
to the common law;° and even in jurisdictions where 
the common law has been wholly superseded by 
statute,® the courts will give the words employed in 
the statute their common-law meaning where such 
words haye a definite signification under the com- 
mon law, and where nothing appears in the stat- 
ute to show that they are used in a different sense.? 
The English statute of distributions, having been 
borrowed mainly from the civil law,’ is construed 
with reference to that law.® So in a state where 
the statute of descent and distribution has been 
copied in a large part from the English statute, the 
judicial construction of the latter statute has been 
adopted so far as the two statutes are alike;!° but, 
on the other hand, it is held that, although the 
statute of distribution of a state was derived from 
the English statute and, except in some few instances 
mentioned in the statute, is governed and construed 
by the rules of the civil law, and not, as is the 
statute of descent, by the common law,'! yet the 
construction placed upon it by the courts of the state 
is conclusive, rather than considerations affecting the 
remote origin of the English statute. 


common-law meaning.” Truelove v. 


50 Mont. 454, 148 P 315. 

89. Collins v. Metropolitan L. Ins. 
Co., 282 Ill. 37, 88 NE 542, 122 AmSR 
54, 14 LRANS 356, 138 AnnCas 129. 
ei In re Gwynn, 239 Pa. 238, 86 A 

91. Cropper v. Glidewell, 52 Ind. 
A. 52, 98 NE 1012; Greenfield v. Beck- 
ett, 2 Harr. & G. (Md.) 11 note; State 
v. Guinotte, (Mo,) 204 SW 806; In re 
Gwynn, 239 Pa. 238, 86 A 789; Whita- 
ker’s Est., 175 Pa. 139, 34 A 572 [aff 
5. Pa. Dist. 4,.17 Pa. Co., 358]... And 
see Lyon v. Lyon, 24 Oh. Cir. Ct. 498 
(holding that Ordinance [1787] § 2, 
relating to descent and distribution 
of estates, is still in force in Ohio, 
except so far as it has been re- 
pealed by statute), 
joe Longlois v. Longlois, 48 Ind. 

93. Brown v. Critchell, 110 Ind. 31, 
7 NE 888, 11 NE 486. 

Controlling effect of statutes in 
force at time of death of intestate 
see infra § 6. 

94. See infra § 121. 

95. See Statutes [86 Cyc 1210]. 

96. Ala.—Donovan y. Pitcher, 53 
Ala. 411, 25 AmR 6384 (where the es- 
tate had vested in the state for want 
of an heir). 

Ill.—Betts v. Bond, 1 Ill. 287. 

Md.—Rock Hill College v. Jones, 
47 Md. 1. 
ri C.—Rutherford y. Green, 37 N. C. 

Or, —Ford v. Kennedy, 1 Or. 166. 

Vt.—Gilman v. Morrill, 8 Vt. 74. 

Va.—Savage v. Mears, 2 Rob. (41 
Va.) 570. 

Impairment of vested rights as af- 
fecting constitutionality of statute of 
descent see Constitutional Law § 507. 

Retroactive operation of statutes 
providing for inheritance taxes see 
Taxation [87 Cye 1557]. 

97. Kohny v. Dunbar, 21 Ida. 258, 
262, 121 P 544, 89 LRANS 1107, Ann 
Casl918D 492; Towle. v. Towle, 81 
Kan. 675,107 P 228, 27 LRANS 550; 
Atty.-Gen. v. Clark, 222 Mass. 291, 
110 NE 299, LRA1916C 679, AnnCas 
1917B 119. 

“The intestate laws of this state 
comprise that body of the statutes 


lution of estates of persons who die 
without disposing of their estates by 
last will or testament. In other 
words, intestate laws deal with in- 
testate estates, and provide for the 
passing of title to such person or 
persons as the lawmakers in. their 
judgment and wisdom have thought 
best entitled to such estates.” Kohny 
v. Dunbar, supra. 

98. Hinson v. Booth, 39 Fla. 333, 
22 S 687; Godwin v. King, 31 Fla. 
525, 13.S 108. 

99. See Dower [14 Cyc Phe 

1., See Curtesy 17 C. J. 41 

2. See Homesteads [21 lane 448]. 

3. Bruns vy. Cope, 182 Ind, 289, 
298, 105 NE 471; Armington v. Arm- 
ington, 28 Ind. 74; Adams v. Ander- 
son, 23 Misc. 705, 53 NYS 141; In re 
Warmers’ L. & T. Co., 168 NYS 952; 
McCammon v. Cooper, 69 Oh. St. 366, 
69 NE 658; Patterson v. Lamson, 45 
Oh. St. 77, 12 NE 531. 

“As our canons of descent are fixed 
and positive expressions of the leg- 
islative intent, equitable rules can 
not be interposed to vary their ef- 
fect.” Bruns y. Cope, supra. 

4 See infra § 5, 

5. Perry v. Strawbridge, 209 Mo. 
621, 108 SW 641, 123 AmSR 510, 16 
LRANS 244, 14 AnnCas 92. 

6. See infra § 5 

7.  Truelove v. Truelove, 172 Ind. 
441, 444, 86 NE 1018, 88 NE 516, 139 
AmSR 404, 27 LRANS 220. 

“While it is true that the descent 
and distribution of the property in 
this State is governed entirely by 
statute, it is also true that in the 
construction of said statutes and de- 
termining the meaning of the words 
and the terms employed, we are to 
look to the meaning attached to such 
words and terms by the common law. 
Statutes which are intended to rem- 
edy defects in or supersede the com- 
mon law must be read and construed 
in the light of that law. When 
words of a definite signification un- 
der the common law are used in such 
statutes, and there is nothing to show 
that they are used in a different 
sense, they are deemed to be em- 
ployed in their known and defined! 


Truelove, supra. 

Construction of statutes with ref- 
erence to common law generally see 
Statutes [36 Cye 1145]. 

Particular words used in common- 
law sense in statute: 

Descent see supra § 1. 
Heir see infra § 25. 
Next of kin see infra § 25. 

8. See supra § 3. 

9. Wallis v. Hodson, 2 Atk. 114, 
26 Reprint 472, Barn, Ch. 272,, 27 Re- 
print 642; Pett’s Case, 1 Ld. Raym. 
571, 91 Reprint 1281, iP. Wms. 25, 
24 "Reprint 280, 1 Salk. 250, 91 Re- 
print 220; Mentney v. Petty, Prec. 
Cheb 93; 94 Reprint 266; Walsh v. 
Walsh, Prec. Ch. 64, 24 Reprint 27; 
Bowers v. Littlewood, 1: P. Wms. 594, 
24 Reprint 531; Carter v. Crawley, T. 
Raym. 496, 83 Reprint 259; Maw vy. 
Harding, 2 Vern. Ch. 233, 23 Reprint 
751. And for dicta to same effect see 
Bruce yv. Baker, Wils. (Ind.) 462; 
Fidler v. Higgins, 21 N. J. Eq. 138; 
Clayton v. Drake, 17 .Oh. St. 367. 
sane Sheffield v. Lovering, 12 Mass. 


11. In re Landers, 100 Misc. 635, 
166 NYS 1036. 

12. In re Youngs, 73 Misc, 335, 
338, 339, 341, 182 NYS 689. 

“The English Statute of Distribu- 
tions, now substantially our own 
statute, is comparatively ancient, and 
it has become imbedded in a mass of 
well-considered construction which 
deprives its adventitious origin of 
any practical significance. Statutes 
of this State, in force for upwards 
of 200 years, ought not, I think, to 
be construed on the basis of assump- 
tions concerning their remote origin 
and intention, and their consequent 
unfitness for continuation. . . . Cer- 
tainly the construction of amend- 
ments to an ancient statute, such as 
the ‘Statute of Distributions,’ settled 
in the Reign of Charles II and James 
II, the surrogate cannot, I think, with 
sobriety, be expected to make on any 
theory elaborated from the ascribed 
motives for the legislation of Justin- 
ian. ... It is not to such things as 
the theory of the Justinianian legis- 
lation, but to the final decisions of 
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{[§ 5] D. What Law Governs *—1. Common, 
In several jurisdictions, 
especially those which by constitution or statute 
expressly adopted the common law of Hngland, con- 
sisting of the unwritten law and English statutes 
enacted prior to a specified date,* it has been held 
that the common law of descent is in force except 
in so far as it has been modified or changed by 
statute and that, as to cases unprovided for by 
statute, the common-law rules will prevail.1® 
ever, in the majority of states and territories, includ- 
ing some classed as common-law states, it is held 
that, on account of the statutes of descent and dis- 
tribution covering the entire field of succession to 
the property of deceased persons and comprehending 
every conceivable case, the common law is wholly 
superseded and the law of descent in those states 
and territories is entirely statutory.1® A distinction 
is to be drawn in this regard between a rule or 


Civil, or Statutory Law. 


the courts of justice on the text of 
the Statute of Distributions that the 
Surrogate must look for light and 
guidance when he comes to consider 
the effect of the recent amendments.” 
In re Youngs, supra. 

13. By what law advancements 
governed see infra § 204. 

Law governing descent and distri- 
bution of Indian’s property see In- 
dians [22 Cyc 119, 137]. 

What law governs liability of heirs 
and distributees for debts of intes- 
tate see infra § 272. 


14. See Common Law § 14. 
15. Ala.—Tannis v. St. Cyre, 21 
Ala. 449. 


Del.—St. Stephen’s Evangelical Lu- 
theran Church v. Pierce, 8 Del. Ch. 
179, 68 A 194, 

Md.—Coomes y. Clements, 4 Harr. 
& J. 480; Griffith v. Griffith, 4 Harr, & 
M. 101; Barnitz v. Casey, 7 Cranch 
456, 3 L. ed. 403 (construing Mary- 
land statute). 

Aa) aioe v. Mattocks, Quincy 


Mo.—Peacock y. Smart, 17 Mo, 402. 

Nev.—Clark y. Clark, 17 Nev. 124, 
£0, 28 P 238. 

N. J.—Wills v. Cooper, 25 N. J. L. 
137; Reese v. Stires, 87 N. J. Eq. 32, 
103° A. 679; Fidler v. Higgins, 21 
N. J. Eq. 138, 147; Boston Franklinite 
Co.. v. Condit, 19 N. J. Eq. 394, 

Pa.—Guthrie’s App., 37 Pa. 9; Be- 
van v. Taylor, 7 Serge. & R. 397; Cre- 
soe v. Laidley, 2 Binn. 279; Good- 
right v. Morningstar, 1 Yeates 313; 
Johnson y. Haines, 4 Dall. 64, 1 L. ed. 
743. But see infra note 16. 

S. C.—Martin v. Price, 19 S. C. Ea. 
412. Compare North v. Valk, 13 S. C. 
Eq. 212 (holding that persons in 
South Carolina do not inherit by the 
common law, but by the direct force 
of the statute, the ruling being made, 
however, in a case which was ex- 
pressly covered by the statute). 

“The common law of England, 
which is adopted in this state, espe- 
cially as regards real estate, has cer- 
tain clear and well settled rules or 
canons of descent, which, so far as 
not changed by statute, our courts 
have always recognized and adhered 
to. These canons have never been 
held to be repealed by doubtful 
words, but only by express words or 
necessary implication.” Fidler v. 
Higgins, supra. 

“Wollowing the example of the old- 
er states, this state has rejected 
many of the essential features of the 
English law of descents. Disregard- 
ing the preference of males to fe- 
males and rejecting the claims of 
primogeniture are tillustrations of 
these changes. But because of these 
and other changes it does not follow 
that the particular provision of the 
common law of descents, which we 
are called upon to apply in this case, 
is within any of the exceptions stat- 
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How- 


ed. The establishment of canons of 
descent is a matter peculiarly with- 
in the province of the legislature. 
Most of the cases likely to arise have 
been expressively provided for by 
statute, and in cases not provided for 
we must assume that the legislature 
intended to allow the common law to 
stand unchanged.” Clark v. Clark, 
supra. 

Construction of statutes with ref- 
erence to common law see supra § 4. 

16. U. S.—Gardner v. Collins, 2 
Pet. 58, 7 L. ed. 347 (holding that, 
while the colony of Rhode Island 
was governed by the English law of 
descent from its first settlement until 
1718 and again for a period extending 
from 1728 to 1770, yet at the date of 
the decision, as the Rhode Island 
statute provided a complete scheme 
of descents, resort could not be had 
to the common law to supply sup- 
posed defects). 

Cal.—In re Darling, 173 Cal. 221, 
159 P 606; In re Jobson, 164 Cal. 
312, 128 P 938, 43 LRANS 1062. 

Conn.—Hale’s App., 69 Conn. 611, 
38 A 392; Campbell’s App., 64 Conn. 
277, 29 A 494, 24 LRA 667; Heath v. 
White, 5 Conn. 228. 

Hawaii—Hawaiian Trust Co. v. 
Galbraith, 22 Hawaii 78. But see Kee- 
hikolani v. Robinson, 2 Hawaii 514 
(where, in answer to a contention 
that there was no law of inheri- 
tance at a particular date, the court 
held that there was a common law 
of inheritance which obtained until 
modified or defeated, but this hola- 
ing was made in a case where the 
right of inheritance of the particu- 
lar person was acknowledged by the 
king and by the parties to the agree- 
ment under consideration). 

l.— Wall v. Pfanschmidt, 265 I11. 
184, 106 NE 785, LRA1915C 328, Ann 
Casi916A 674; Northern Trust Co. 
v. Buck, 263 Ill. 222, 104, NE 1114 
{aff 183 Ill. A. 170]; National Safe 
Deposit Co. v. Stead, 250 Ill. 584, 95 
NE 973, AnnCasi1912B 430 [aff "232 
Ua: 58, 34 SCt 209, 58 L. ed. 5041; 
Dibble v. Winter, 247 Tll. 248, 93 NE 
145; In re Graves, 242 Ill. 212, 89 
NE 978; In re McWhirter, 235 Ill. 
607, 85 NE 918; North v. Graham, 235 
DE 178,° 85 NE 267, 126 AmSR 189, 
18 LRANS’ 624; Kochersperger  v. 
Drake, 167 I]. 122, 47 NE 321, 41 LRA 
446; Bates v. Brown, 5 Wall. (U. 8S.) 
710,” 18 L. ed. 535 (construing Illinois 
statutes). But see AStna L. Ins. Co. 
v. Hoppin, 214 Fed. 928, 131 CCA 224 
(holding, in a case involving the con- 
struction of a deed, that the common 
law of descent is in force in Illinois 
except in so far as it has been modi- 
fied in certain particulars by statute). 

Ind.—Billings v. Head, 184 Ind. 361, 
111 NE 177; Stone v. Elliott, 182 Ind. 
454, 106 NE 710; Bruns v. Cope, 182 
Ind. 289, 293, 105 NE 471; Truelove v. 
Truelove, 172 Ind. 441, 86 NE 1018, 


[§§ 5-6 


canon of descent and a rule for ascertaining the 
next of kin or computing the degrees of kindred.” 
While confusion in the use of the terms appears in 
the opinions in some eases, it is necessary to observe 
the distinction in order to understand and reconcile 
the rule obtaining in most states that the law of 
descent and distribution is entirely statutory,!® and 
the rule obtaining in the same states that, in com- 
puting degrees of kindred, the common-law rules, 
or, more strictly speaking, the civil-law rules as 
adopted in England in regard to personal property, 
are controlling.’® 

The civil law of Spain, as it obtained in Mexico, 
was the law of descent in California, Mississippi, 
New Mexico, and Texas, until superseded by statu- 
tory enactment in those states.?° 

[§ 6] 2. Statutes in Force at Time of Death. 
As the right of one person to inherit the property 
of another becomes vested on the death of the lat- 


88 NE 516, 1389 AmSR 404, 27 LRANS 
220; Anderson v. Bell, 140 Ind. 375, 
39 NE 735, 29 LRA 541; Bruce v. Bis- 
sell, 119 Ind. 525, 22 NE 4,12 AmSR 
436; Cloud v. Bruce, 61 Ind. 171; 
Bruce v. Baker, Wils. 462; revmaed Vv. 
Vail, 60 Ind, A. '99, 108 NE’599 

Towa.—Lawley v. Keyes, 172 Iowa 
575, 154 NW 940. 

Me.—Stewart v. Skolfield, 99 Me. 
65, 58 A 56. 

Mont. —Brundy y. Canby, 50 Mont. 
454, che P 315. 

N. M.—Harrison vy. Harrison, 21 
pur M. 372, 391, 155 P 356, LRA1916B 


oe Oh. —Drake v. Rogers, 13 Oh. St. 

Pa—In re Gwynn, 239 Pa. 238, 86 
A 789. But as to early Pennsylva- 
nia cases decided before the statutes 
pore all situations see supra note 


Va.—Garland v. Harrison, 8 Leigh 
(35 Va.) 368, 371; Davis v. Rowe, 6 
Rand. (2%; Va.) 355; Browne vy. Tu- 
berville, 2 Call. (6 Va.) 390. 

“Neither the common nor civil law 
canons of descent, as such, ever ob- 
tained in Indiana. Our statutes cov- 
er the entire field of succession to a 
deceased intestate’s property, and 
comprehend any conceivable case. 
Since the adoption of the ordinance 
of 1787, the right of inheritance in 
Indiana has been determined sole- 
ly by statutory enactment.” Bruns 
v. Cope, supra. 

“Since 1852, it Kas not been neces- 
sary here to resort to either the civil 
or common law to determine who 
takes the property of decedents, 
whether married or single. We have 
had specific statutes providing for 
the division of all estates, whether 
those of married or single persons.” 
Harrison v. Harrison, supra. 

“On more than one occasion in this 
Court, the aid of the common law 
has been invoked, for the purpose 
of supplying the supposed defects in 
our act of descents, and guiding us 
in cases of doubtful construction. 
But the attempt has never succeed- 
ed. On /the contrary, it has been 
considered that the act of 1785 entire- 
ly repealed and abrogated the com- 
mon law course of descents, and all 
the principles thereof; that its enact- 
ments stand in direct and diametrical 
opposition to all the rules and can- 
ons of the common law; and that it 
is a complete and perfect whole, con- 
taining within itself a provision for 
every case that can arise.” Garland 
v. Harrison, supra. 

17. Cloud v. Bruce, 61 Ind. 171; 
Bruce v. Baker, Wils. (1nd.) 462. 

18. See supra note 16. 

19. See infra § 28. 

20. McNeil v. San Francisco First 
Cong. Soc., 66 Cal. 105, 4 P 1096; 
Chew v. Calvert, 1 Miss. 54; Harrison 
v. Harrison, 21 N. M. 872, 155 P 356, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 6-8] 


ter,? the statutes in force at the time of his death, 
as against statutes in force at a prior or subsequent 
date, govern the disposition of the estate,” although 
it is held that a statute relating to the distribution 
of personal property, and enacted after the death 
of a particular person, is controlling where there was 
no prior legislative enactment of any kind on the 


subject.?3 


[§ 7] 38. As between Different Jurisdictions— 
Descent of Realty and Other Immovable Prop- 


a. 


LRA1916E 854; Crary v. Field, 9 
N. M. 222, 50 P 342; Boone v. Hulsey, 
THUBex. 176, 9 SW 531; Burgess V. 
Hargrove, 64 Tex. 1103 Babb v. Car- 
roll, 21 Tex. 765; Kirby v. Hayden, 44 
Tex. Civ. A. 207, 99 SW 746. 

21. See infra § 132. 

22. Ala. —Rottenberry v. Pipes, 53 
Ala. 447; Donovan v. Pitcher, 53 Ala. 
411, 25 ‘mR 634; Bell v. Mason, 10 
Ala. 334. 

Cal.—Coppinger v. Rice, 338 Cal. 
408; Hannon v. Southern Pac. R. Co., 
12 Cal. A. 350, 107 P 335; In re Clavo, 
6 Cal. A. 774, 93 P 295. 

Fla.—Bushnell v. Dennison, 13 Fla. 
77; Jones v. Dexter, 8 Fla. 276. 

Ga.—Bailey v. Simpson, 57 Ga. 523. 

Jll.— Kochersperger v. Drake, 167 
Tll. 122, 47 NE 321, 41 LRA 446; Wun- 
derle. v. Wunderle, 144 Ill. 40, "33 NE 
195, 19 LRA 84; Bales v. Blder, 118 
Ill. 436. 11 NE 421; Henson v. Moore, 
104 Ill. 403; Emmert v. Hays, 89 Ill. 


it Sturgis v. Ewing, 18 Ill. 176; 
Paschall v. Hailman, 9 Ill. 285. 
Ind.—Brown vy. Critchel, 110 Ind. 


31, 7 NE 888, 11 NE 486; Leib v. Wil- 
son, 51 Ind. 550; Pierce v. Pierce, 46 
Ind. 86; Cropper v. Glidewell, 52 Ind. 
A. 52, 98 NE 1012; Stewart v. Wells, 
47 Ind. A. 228, 94 NE 235. 

Iowa.—Lorieux v. Keller, 
196, 68 AmD 696. 

Ky. —White v. White, 2 Metc. 185; 
McGaughey v. Henry, 15 B. Mon. 383; 
Evans v. Evans, 74 SW 224, 24 KyL 
2421, 

La.—Davis’s Suce., 126 La. 178, 52 
S 266; Beale v. Walden, 11 Rob. 67; 
Lange v. Richoux, 6 La. 560: 

Me.—Holmes v. Adams, 110 Me. 
167, 170, 85 A 492 [cit Cyc]; Messer 
v. Jones, 88 Me. 349, 34 A 177; Brew- 
er v. Hamor, 83 Me. 251, 22 A 161; 
Decker v. Hughes, 38 Me. 153; Hunt 
v. Hunt, 37 Me. 333. 

Mass.—Whitman v. Hueffner, 221 
Mass. 265, 108 NE 1054; Miller v. 
Miller, 10 Mete. 393. 

ecagiabticiaeonighnices vy. King, 24 Miss. 


5 Iowa 


N. H.—Bell v. Scammon, 15 N. H. 
381, 41 AmD 706. 

N. J.—Holcomb v. Lake, 24 N. J. L. 
git [aff 25 N. J. L. 685]. 

. Y.—Matter of New York Secur- 
fen “ete, Co., 46 Misc. 224, 94 NYS 
93; Matter of Kiernan, 38 Misc. 394, 
77 NYS 924; Hosack v. Rogers, 6 
Paige 415 [rev on other grounds 18 
Wend. 319]; Jackson v. Mumford, 9 
Cow. 254. 

as aaa tay v. Wilson, 11 Oh. St. 
426. 

Pa.—Wood’s App., 18 Pa. 478. 

Porto Rico.—Torres v. Rubianes, 20 
Porto Rico 316; Ex p. Smith, 14 Por- 
to Rico 643. 

Tex.—Lindsay v. Freeman, 83 Tex. 
259, 18 SW 727; McKinney v. Moore, 
73 Tex. 470, 11 SW 493; Goodrich v. 
O’Connor, 52 Tex. 375; Wheeler v. 
Hollis, 33 Tex. 512; Tompkins v. 
Hooker, (Civ. A.) 200 SW 193. 

Va.—Dilliard v. Tomlinson, 1 
Munf. (15 Va.) 183; Harrison v. Al- 
1a. 3 Call (7 Va.) 289. 

nt.—Re Brennan, 4 OntWN 161, 
23 Ontwh 159, 7 DomLR 295. 

[a] The rule is applicable (1) to 
the capacity of an heir to take lands. 
Donovan v. Pitcher, 53 Ala. 411, 25 
AmR 654. (2) The rights of a grand- 
child to inherit by right of represen- 
tation from his paternal grandfather, 
are governed by the laws in force at 
the time of the death of his grand- 
father and not by the laws in force 
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erty. The general doctrine is that real property is 
regulated in its descent, as in its tenure and trans- 
fer, by the lex loci rei site, irrespective of the, 
domicile of the deceased owner.?> ‘This rule is espe- 
cially applicable where the right to inherit in the 
‘particular case depends exclusively upon the law of 
descent and not at all upon the status of a person 


claiming the right;?° and it is equally applicable to 


at the death of the father. Ex p. 
Smith, 14 Porto Rico 648. (3) The 
law in force at the time of the death 
of a reversioner is applicable in de- 
termining who, as his heirs, are en- 
titled to the reversion, rather than 
the law in force at the time of the 
termination of the particular estate. 
Miller v. Miller, 10 Mete. (Mass.) 393. 
(4) Under an act granting land cer- 
tificates “to the heirs” of a deceased 
person, those who would have been 
entitled to inherit as heirs under the 
laws of descent in force at the time 
Yof his death were entitled to the 
grant, and not those who were made 
heirs under laws enacted since his 
nes Goodrich v. O'Connor, 52 Tex. 

Application of rule in determina- 
tion of right of inheritance of: 
Adopted child see Adoption of Chil- 

dren § 128. 

Illegitimate child see Bastards § 40. 

23. Armstrong v. Armstrong, 1 Or. 
207, 75 AmD 555. 

24 U. S.—Hood v. McGehee, 237 
U. S.. 611, 35 SCt'718, 59 L. ed. 1144. 

Ala.—Frederick v. Wilbourne, 73 
S 442; Grimball v. Patton, 70 Ala. 626; 
Brock v. Frank, 51 Ala. 85; Lingen 
v. Lingen, 45 Ala. 410. 

Ark.—Wilson v. Storthz, 117 Ark. 
418, 175 SW 45; Crossett Lumber Co. 
v. Files, 104 Ark. 600, 149 SW 908; 
Apperson v. Bolton; 29 Ark. 418. 

Cal.—In re Hill, 168 P 20; In re 
Loyd, 175 Cal. 699, 167 P 157. 

A eT ee v: Ball, 32 Ind. 98, 


Iowa.—Norris v. Loyd, 168 NW 
557; Putbrees v. James, 162 Iowa 618, 
144 NW 607. 

Kan.—McLean v. McLean, 92 Kan. 


326, 329, 140 P 847 [cit Ssenich Cooper 
v. Ives, 62 Kan. 395, 63 P 34, 
La.—Pierce’s Suce., 119 ves T2 7% 


44 S 446; Berthelot v. Fitch, 44 La. 
Ann. 503, 10 S 867; Abercrombie v. 
Caffray. 3 Mart. N.S. 1. 
Me.—Potter v. Titcomb, 22 Me. 300. 
Md.—Brewer v. Cox, 18 A 864. 


Mass.—Whitman v. Huefner, 221 
Mass. 265, 108 NE 1054. But see 
Cheney v. Cheney, 214 Mass. 580, 


101 NE 1091 (holding that, where a 
widow waives the provisions of a 
foreign will, she is not entitled to 
share in the real estate of decedent 
within the state under the statute ap- 
plicable to estates of residents, but 
that the case is governed by the 
rules and statutes applicable to the 
administration of estates belonging 
to nonresidents). 

Mich.—Colvin v. Jones, 194 Mich. 
670, 161 NW 847. 

Minn.—Boeing v. Owsley, 122 Minn. 
190, 142 NW 129. 


Miss.—Doran vy. Beale, 106 Miss. 
305, 63 S 647. 
N. J.—Pratt v. Douglas, 38 N. J. 


Eq. 516. 
Y.—In re Majot, 199 N. Y. 29, 

92 NE 402, 29 LRANS 780 [aff 135 
App. Div. 409, 119 NYS 888]; Bonati 
v. Welsch, 24 N. Y. 157 (holding that 
the rights of a widow in the pro- 
ceeds of the sale of her real estate 
in France, brought by her husband, 
who had deserted her, to New York, 
where he died domiciled, were gov- 
erned by the French laws): Bloomer 
v. Bloomer, 2 Bradf. Surr. 339. 

N. D.—Eddie v. Eddie, 8 N. D. 376, 
79 NW 856, 73 AmSR 765. 

Oh.—MeNicholl v, Ives, 4 OhS&CP 
75, 3 OhNP 6. 

Okl.—In re Barnes, 47 Okl. 117, 147 


the descent of all immdvable property.?7 
[§ 8] b. Distribution of Personalty and Other 


P 504, 505 [cit Cyc]. 

Or.—State v. McDonald, 59 Or. 520, 
117 Pi 2381 

Pa.—Stanton’s Est.,,.15, Pa. Co. 17; 
Kessler v. Kessler, 3’ Pa. Co. 522. 

S D.—Calhoun v. Bryant, 28 S. D. 
266, 133 NW 266; Hohn y. Bidwell, 27 
S. D. 249, 130 NW 837. 


Tenn.—Cole_ v. Taylor, 132 Tenn. 
92, 110,-177 SW 61. 
Tex._-Waterman v. Charlton, 102 


Tex, 510, 513, 120 SW 171 [aff (Civ. 
A.) 112 SW 779]; Montgomery vy. 
Montgomery, 101 Tex. 118, 105 SW 38 
[aff (Civ. A.) 99 SW 1145). 

Vt.—International Paper Co. 
Bellows Falls Canal Co., 100 A 68, 

“It is believed to be a universal 
rule that the descent of real property 
is governed by the law of the state 
or nation within which it is situated. 
(14 Cye. 21.) In accordance with the 
general rule, we hold that the law 
of Kansas determines the descent of 
the property in dispute and that it is 
entirely immaterial what the law of 
Kentucky or Oklahoma may be.” Me- 
Lean v. McLean, supra. 

“The unquestioned right of a State 
to prescribe the manner in which 
real estate within its boundary may 
descend must not be lost sight of. 
This right should be guarded, and in 
a doubtful case of conflict of laws 
should be resolved in favor of the 
State where the property is located.” 
Cole v. Taylor, supra. 

“The lex rei site must govern ex- 
clusively the descent of real estate. 
It impresses itself upon the soil, so 
to speak, and gives the land all its 
inheritable qualities and characteris- 
tics.” Harvey v. Ball, supra. 

“The title to its land is the ‘very 
subject which every sovereignty 
maintains the exclusive right to con- 
trol by its.own laws. ‘A sovereignty 
can not safely permit the title to its 
land to be determined by a foreign 
power. Each State has its funda- 
mental policy as to the tenure of 
land; a policy wrought up in its his- 
tory, familiar to its population, incor- 
porated with its institutions, suit- 
able to its soil.’ (Wharton, Conflict 
of Laws, p. 636, § 278.) This con- 
sideration of policy must necessarily 
govern the descent of the title to 
land certificates issued under the 
laws of Texas, since they constitute 
the foundation of the titles to a very 
large part of the lands in the State.” 
Waterman v. Charlton, supra. 

25. Waterman vy. Charlton, 102 
Tex. 510, 120 SW 171 [aff (Civ. A.) 
112 SW 779];. Montgomery v. Mont- 
gomery, 101 Tex. 118, 105 SW 88 [aff 
(Civ. A.) 99 SW 1145). 

26. State v. McDonald, 59 Or. 520, 
117 P 281. 

Law applicable where right to in- 
herit depends upon status of person 
see infra § 9. 

. Ky.—Sneed v. Ewing; 5 J. J. 
Marsh. 460, 22 AmD 41; Townes v. 
Durbin, 3 Metc. 352, 77 AmD 176. 

La.—Cox v. Von Ahlefeldt, 105 La. 
548, 30 S 175. 

Pa.—Stanton’s Est., 15 Pa. Co. 17. 

Tenn.—McCollum v. Smith, Meigs 
342, 355, 88 AmD 147, 

Sask.—Re Ostrander, 8 Sask. L. 132, 
30 WestLR 890, 8 WestWkly 367. 

“In relation to immovable property, 
the descent and heirship is exclusive- 
ly governed by the law of the coun- 
try within which it is actually situ- 
ate. ‘No person can take except those 
who are recognized as legitimate 
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Movable Property.28 The succession to and the dis- | but the rights of third parties acquired through the 


position and distribution of personal property, wher- 
ever situated, is governed by the lex domicilii of the 
owner or intestate at the time of his death, without 
regard to the location of the property or the place 
Among other things, the rule is 
applicable to the allotment of the widow’s or widow- 
er’s rights in the personal property of the de- 
ceased ;*° and where the property of an intestate is 
viewed as being movable or immovable, the rule is 
applicable to the distribution of movable property ;** 


ore the death.?° 


heirs by the laws of that country; 

and they take in the proportions and 

order which these laws prescribe.’ 

‘This,’ says Judge Story, ‘is the in- 

disputable doctrine of the common 

law.’ Confl. Laws, § 483.” McCollum 

v. Smith, supra. 

28, Thaw to be followed by ancil- 
lary administrator in: 

Distribution of residue after pay- 
ment of debts see Executors and 
Administrators [18 Cyc 1237]. 

Payment of claims see Executors and 
Administrators [18 Cye 1233]. 

29. U.S.—Ennis v. Smith, 14 How. 
400, 14 L. ed. 472; Armstrong v. 
Lear, 8 ‘Pet. 52, 8 L. ed.’ 8638; Harvey 
v. Richards, 11 F. Cas. No. 6,184, 1 
Mason 3881; Dixon v. Walker, 30 F. 
Cas. No. 18,291, 2 Hayw. & H. 316. 
And see eae v. Eaton, 202 Fed. 
75, 122 CCA 1 [rev 188 Fed. 938] (dis- 
cussing the point). 

Ala.—King v. Martin, 67 Ala. 177; 
Brock v. Frank, 51 Ala. 85; Lingen 
v. Lingen, 45 Ala. 410; Johnson v. 
Copeland, 85 Ala, 521; Price v. Tal- 
ly, 10 Ala. 946. 

Ark.—Hewitt v. Cox, 55 Ark. 225, 
15 SW 1026, 17 SW 873; Gibson v. 
Dowell, 42 Ark. 164. 

Cal.—McDougald v. Lilienthal, 174 
Cal. 698,.164 P 887, LRA1917F, 267; 
Apple’s Hst., 66 Cal. 432, 6 P 7. 

Colo.—Goodrich v. Treat, 3 Colo. 408. 

Conn.—Rockwell v. Bradshaw, 67 
Conn. 8, 34 A 758; Lawrence v. Kit- 
teridge, 21 Conn. 577, 56 AmD 3885; 
Holeomb v. Phelps, 16 Conn. 127, 

Ga.—Grote v. Pace, 71 Ga. 231. 

Ida.—Vansickle v. Hazeltine, 29 
Ida. 228, 230, 158 P 326. [cit Cyc]; 
State v. Dunlap, 28 Ida. 784, 156 P 
1141, AnnCas1918A 546. 

Ill.—Dickinson v. Belden, 268 Il. 
105, 108 NE 1011; Cooper v. Beers, 
143 Ill. 25, 33 NE 61; Russell v. Mad- 
den, 95 Ill. 485; Paschall v. Hailman, 
9 Ill. 285; Dickinson v. Ridgely, 188 
Ill. A. 252 [aff 268 Ill. 105, 108 NE 
1011]: Channel v. Capen, 46 Ill. A. 
234, For construction of Illinois stat- 
ute see infra note 37. 

Ind.—Hayward vy. Hayward, (A.) 
115 NE 966; Warren v. Hofer, 13 Ind. 
167; Thieband v. Sebastian, 10 Ind. 
454; Irving v. McLean, 4 Blackf. 52. 

Iowa.—In re Titterington, 130 
Iowa 356, 106 NW 761.’ 

Kan.—Hartley v. Hartley, 71 Kan. 
eye 81 P 505, 114 AmSR 519 [cit 

yo]. 

Ky.—Sneed v. Ewing, 5 J. J. Marsh 
460, 22 AmD 41; Thomas v. Tanner, 
6 T. B. Mon. 52; Fidelity Trust Co. v. 
Williams, 105 SW 952, 32 KyL 303; 
tee v. Brittan, 12 SW 306, 11 KyL 

La.—Abston v. Abston, 15 La. Ann. 
137; Marcenaro v. Bertoli, 2 La. Ann. 
980; Marigny v. Union Bank, 12 Rob. 
283; Packwood’s Succ., 9 Rob. 438, 
41 AmD 341; Hicks v. Pope, 8 La. 
554, 28 AmD 142. To same effect 
Penny v. Christmas, 7 Rob. 481. 

Me.—Holmes v. Adams, 110 Me. 
167, 85 A 492 [cit Cyc]. 

Md.—Brewer v. Cox, 18 A 864; Noo- 
nan v. Kemp, 34 Mdai73, 6 AmR 307; 
Newcomer v. Orem, 2 Md. 297, 56 
AmR 717; De Sobry v. De Laistre, 2 
Harr. & J. 191, 3 AmD 535. 

194 Mich. 


Mich.—Colvin v. Jones, 
Minn.—F'ox v. Hicks, 81 Minn. 197, 


670, 161 NW 847. 


that the law of 


83 NW 538, 50 LRANS 663. 

Miss.—Garland v. Rowan, 10 Miss. 
617. And see Doran v. Beale, 106 
Miss. 305, 63 S 647 (dictum). But 
as to effect of Mississippi statute see 
infra note 87. 

Mo.—Wyatt v. Wilhite, 192 Mo. A. 
551, 1838 SW cea Richardson v. Lew- 
is, 21 ea A. 53 

'N. ecrbabes v. Charlestown, 95 
A 1043; Anderson v. French, 77 N. H. 
509, 93 A 1042, 1048, LRA1916A 660, 
AnnCas1916B 89 [cit Cyc]; Kings- 
bury v. Bazeley, 75 N. H. 13, 70 A 
916, 189 AmSR 664, 20 AnnCas 1355; 
Champollion v. Corbin, 71 N. H. 78, 
51 A 674; Leach v. Pillsbury, 15 N. H. 


hee 

J.—In re Grattan, 78 N. J. L. 

226, 8 A 813. 
Y.—In re Majeot, 199 N. Y. 29, 
92 NE 402, 29 LRANS 780 [aff 135 
App. Div. 409, 119 NYS 888]; In re 
Devoe, 171 N. Y. 281, 63 NE 1102, 57 
LRA 536 [aff 66 App. Div. 1, 72 NYS 
962]; Taylor v. Syme, 162 N. Y. 513, 
57 NE 83 {rev 17 App. Div. 517, 45 
NYS 707]; In re Hughes, 95 N. Y. 55; 
Moultrie v. Hunt, 23 N. Y. 394 [rev 
26 Barb. 252 (aff 3 Bradf. Surr. 322)1]; 
Parsons v. Lyman, 20 N. Y. 103; Sul- 
tan of Turkey v. Tiryakian, 162 App. 
Div. 613, 147 NYS 978 [aff 213 N. Y. 
429, 108 NE 72]; In re Cummings, 142 
App. Div. 377, 127 NYS 109. [rev 63 
Mise. 621, 118 NYS 684]; Matter of 
Florance, 54 Hun 328, 7 NYS 578 [app 
dism_ 119 N. Y. 661 mem, 23 NE 1151 
mem]; Matter of Van Kleeck, 95 Misc. 
40, 158 NYS 539; Matter of Hollins, 
79 Misc. 200, 139 "NYS 713; Matter of 
Bushbey, 59 Misc. 317, 112 NYS 262; 
In re Barandon, 41 Mise. 380, 84 NYS 
937; Matter of Negus, 27 Mise. 165, 
58 NYS 377; Matter of Ruppaner, 15 
Mise. 654, 37 NYS 429, 25 NYCivProc 
158 [aff 9 App. Div. 422, 41 NYS 212]; 
Simonson vy. Waller, 14 Misc. 95, 35 
NYS 201 [rev on other grounds S) 
App. Div. 5038, 41 NYS 662]; Matter 
of Witter, 15 NYS 133, 2 *‘Connoly 
Surr. 530; Matter of Braithwaite, 19 
AbbNCas 113; Sherwood v. Wooster, 
11 Paige 441; Vroom vy. Van Horne, 
2H Paige 549, 42 AmD 94; Holmes 
Remsen, 4 Johns. Ch. 460, 8 AmD 
Bat: Mills v. Fogal, 4 Edw. 559: Gra- 
ham v. Public Administrator, 4 
Bradf. Surr. 127; Burr yv. Sherwood, 
3 Bradf. Surr. 85; Bloomer wv. Bloom- 
er, 2 Bradf. Surr. 339; In re Mercure, 
1 Tuck. Surr. 288. To same effect 
Matter of Kiernan, 38 Misc. 394, 77 
Peer 924. 

C.—Grant v. eer: 94 N. C. 720; 
Move v. May, 43 N.C. 131; William- 
son v. Smart, 1 N. CG. 355, 2’AmD 638. 

N. D.—Hddie v. Eddie, 8 N. D. 376, 
79 NW 856, 73 AmSR 765. 


Oh.—Swearingen v. Morris, 14 Oh. | 


St. 424, 

Okl.—In re Barnes, 47 Okl. 117, 147 
P 504, 505 [cit Cyc]. 

Or.—State v. MeDonald, 59 Or. 520, 
117 P 281. 

Pa.—In re Miller, 3 Rawle 312, 24 
AmD 845; Kessler v. Kessler, 3 Pa. 
Go., 522; In re Hancock, 7 Kulp 36. 
ane C.—Stent v. McLeod, 7 S. C. Ea. 

S. D.—Calhoun v. Bryant, 28 S. D. 
266, 183 NW 266. 

Tenn.—Fidelity, Pate Co. v. Cren- 
shaw, 120 Tenn. 606, 110 SW 1017; 
Bllis’ v. Northwestern Mut. L. Ins. 


heirs or distributees are determined by the law of 
the domicile of such heirs or distributees.* 
the rule does not govern in the distribution of money 
recovered by an administrator under a statute of 
another jurisdiction, where such statute provides for 
its distribution,?* nor in the descent of shares in 
public lands acquired under the provisions of a 
national law, where such law provides for their dis- 
position.** In some states it is provided by statute 


And 


the state where the intestate was 


Co., 100 Tenn. 177, 48 SW 766 (hold- 
ing’ that the proceeds of life insur- 
ance policies will be distributed ac- 
cording to the laws of the domicile of 
deceased). 

Tex.—Simpson v. Knox, 1 Tex. Un- 
rep. Cas. 569. 

W. Va.—White v. Tennant, 31 W. 
Va. 790, 8 SE 596, 13 AmSR 896. 

Eng.—Sill v. Worswick, L)-Ais Bl. 
665, 126 Reprint 379. 

And see Rackemann y. Taylor, 204 
pee 394, soe 552 (dictum). 

ules applicable in determining 

domicile see Domicile [14 Cye 831 et 


seq]. 
30. Ark.—Hewitt v. Cox, 55 Ark. 

225, 15 SW 1026, 17 SW 873. 
Me.—Gilman v. Gilman, 53 Me. 184. 
Miss.—Garland v. Rowan, 10 Miss. 


7. 

Mo.—Richardson v. Lewis, 21 Mo. 
AP WS1.. ‘ 

N. J.—Harrall v. Harrall, 39 N. J. 
reg ik 51 AmR 17 [aff 37 N. J. Hq. 


N. Y.—In re Majot, 199 N. Y. 29, 
92 NE 402, 29 LRANS 780, 
one _—Ehrhart’s Est., 31 Pa. Super. 

Rights oe surviving spouse see in- 
fra §§ 78-93 
wine Ala. —Price v. Tally, 10 Ala, 

Ky.—Sneed v. Ewing, 5 J. J. Marsh. 
460, 22 AmD 41 sa r 
piss: .—Garland v. Rowan, 10 Miss. 

N. C.—Williamson v. Smart, 1 N. C. 
355, 2 AmD 688. 

Pa.—Stanton’s Est.,.15 Pa..Co. 1% 

Sask.—Re Ostrander, 8 Sask. L. 
nee 30 WestLR 890, 8 WestWkly 

Law governing descent of immov- 
able property see supra § 7. 

32. Penny v. Christmas, 7 Rob. 
(La.) 481; Muus v. Muus, 29 Minn. 
115, 12 NW 343; Hill v. Townsend, 
24 Tex. 575. 

83. McDonald) v. McDonald, 15 
KyL 367; Matter of Olsen, 89 Misc. 
719, 720, 721, 1538 NYS 1094. 

“The foreign statute alone created 
the right from which the fund pro- 
ceeds, and it alone must supply the 
basis for its division. . The Stat- 
ute of Distribution has nothing to 
do with the case. If the law of this 
state provided that in intestacy the 
child or children should receive all 
the personal estate of the intestate, 
could it be possible that in the ap- 
plication of the English statute, 
which in creating the property right 
expressly declares the widow a bene- 
ficiary thereof, she could be wholly 
excluded? Is it not a fallacy to apply 
our Statute of Distribution in cases 
of intestacy to a fund to which that 
statute has no application?’ Matter 
of Olsen, supra. 

What law governs distribution of 
damages recovered in action for 
wrongful death brought under stat- 
ute of foreign state see Death § 70. 

34. See Proebstel v. Hogue, 15 
Fed. 581, 8 Sawy. 592 (holding, how- 
ever, that the local law governs in 
the present case because, although 
the act had been complied with, a 
patent had not been issued). 

Interest in public lands as prop- 
erty subject to law of descent see 
infra § 1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


any 


§§ 8-12] 


domiciled will not be applied when eontrary to the 
law of the place where the property is situated.®® 
But statutes providing in effect that the personal 
property of a nonresident situated within the state 
shall descend and be distributed according to the 
laws of the state,® do not entirely abrogate the 
commonlaw rule that the law of intestate’s dom- 
icile is controlling, as obviously they do not apply 
to the distribution of choses in action, which cannot 
be regarded as having any actual situs,*' and also 
as all the rules applying the laws of the domicile 
of the owner to the assignment, transfer, and trans- 
mission of personal property have for their basis 
the fiction that personal property has no locality 
but follows the person of the owners’ While in 
one state, having a statute providing that when 
administration is taken out on the estate of a per- 
son who was an inhabitant of another state at the 
time of his death, his personal estate shall be dis- 
tributed and disposed of according to the laws of 
the state of which he was an inhabitant, it is held 
that it is immaterial to the application of the stat- 
ute whether the law of the foreign state governing 
the case is common law or statutory ;8° yet in an- 
other state having substantially the same statute it 
is held that such statute has no application and that 
the statutes of distribution of the state where ad- 
ministration is taken out must be applied where 
the statute of distribution of the foreign state does 

not cover the particular ease.*° 
[§ 9] ec. Determination of Status of Person 
In re Lathrop, 165 Cal. 


35. See 
248, 248, 181 P 752 [quot Cyc]. 
46 Tl. 


band by 
36. See Channel v. Capen, 


rights, 


his 


DESCENT AND DISTRIBUTION 


ute; it belonged to the surviving hus- 
common-law 
To give section 254 applica- 


[18C.J.] Sid 


Claiming Inheritance. Provided the right of a per- 
son of a particular class to succeed to or inherit the 


estate of another person is made by statute to de- 


pend upon his personal status,*! and such status is” 


called in question, it is to be ascertained by the law 
of the domicile which ereates the status,*? at least 
when such law is not repugnant to the laws of the 
state in which it is questioned.*® The courts of some 
states, however, apply the statutes of the state in 
determining the status of a person in matters of 
succession, regardless of his status under the law 
of his domicile.‘ 

{§ 10] d. Determination of Character of Prop- 
erty. Where, in applying the above rules as to what 
law governs the descent of movable * and immoy- 
able *° property, a question is raised as to whether 
particular property of decedent is movable or im- 
movable, resort must be had to the law of the place 
where the property is found.‘ 

[$ 11] e. Effect of Antenuptial Contract Pro- 
viding for Distribution According to Laws of Par- 
ticular State or Country. 
contract provides for the distribution of an estate 
according to the laws of the state or country where 
the contract was made, such laws will preyail.8 

[§ 12] EH. Property Subject to Descent and Dis- 
tribution *°—1. In General. It may be stated as 
a general rule that all vested rights and interests, 
and all contingent interests where the person is cer- 
tain, are subject to descent and distribution.®° On 
the other hand, matters held not to be subject to 
and his real estate descends accord- 


ing to the law cof the place in which 
it is situated; but, in either case, it 


marital 


If a valid antenuptial 


A. 284; Partee v. Kortrecht, 54 Miss. 
66; Carroll v. MePike, 58 Miss. 569. 

387. Cooper vy. Beers, 148 TL. 26, 33 
NE 61; Channel v. Capen, 46 Th A. 
284; Speed v. Kelly, 59 Miss. 47. But 
see Jahier v. Rascoe, 62 Miss. 699 
(holding that while, as a general rule, 
choses in action have no situs, yet, 
under the circumstances of the par- 
tieular case, the owner had so dealt 
with the chose in action as to incor- 
porate it in the mass of his property 
and make it “situated in the state” 
within the meaning of the Missis- 
sippi statute). 

38. See Property [82 Cye 675]. 

89. Lee v. ee tee 163 Ky, 418, 
489, 178 SW 1129 [erit Locke v. Me- 
Pherson, 168 Mo. 493, 68 SW 726, 
$6 AmSR 646, 62 LRA 420). 

“When the statute of our State de- 
clares that the Payee estate of a 
non-resident shall be distributed. ac- 
cording to the laws of the State of 
which he was an inhabitant at the 
time of his death, it means the law 
in force in that State, whether it be 
common law or statute law, or by 
whatever name it may be called. In 
distributing estates of non-residents 
under this statute it is not, we think, 
a proper subject of inquiry how. the 
law of the foreign State was es- 
tablished or from what source it 
originated. We are concerned only 
in knowing that it is the law of dis- 
tribution prevailing in that State, 
unless it be that the foreign law 
is so offensive to the public policy 
of this State as to Warrant our 
courts in refusing to .recognize or 
enforce it.” Lee vy. Belknap, supra, 

40. Locke v. MePherson, 163 Mo. 
498, 504, 68 SW 726, 86 AmSR 546, 62 
LRA 420, 

“But in this case, if the intestate 
was an inhabitant of New York, we 
can not distribute her estate accord- 
ing to the laws of that State because 
under the laws of that State the stat- 
ute of distributions does not apply 
to the estate of a married woman 
dying without descendants, for the 
reason that under the law of that 
State there was no estate to distrib- 


tion to this case we must construe it 
as referring, not to the foreign stat- 
ute of distribution, but to the for- 
eign law regulating the respective 
rights of husband and wife incident 
to marriage. ... Section 254, above 
quoted, is but a legislative expres- 
sion of a well-recognized rule of pri- 
vate international law, but since we 
find no foreign law to govern the case 
in hand, that statute has no applica- 
tion and we must administer the es- 
tate according to our own statutes.” 
Locke v. McPherson, supra, 

41. Harvey v. Ball, 32 Ind. 98. 

Status of particular classes of per- 
sons as affecting right of inheritance 
see Adoption of Children §§ 128-134; 
Aliens §§ 26-80; Bastards §$§ 41-48. 


42. lIowa.—Shick v. Howe, 137 
oe 249, 114 NW 916, 14 LRANS 
80. 


Mass.—Ross v. Ross, 129 Mass. 243, 
87 AmR 3821 [expl Anderson _ v. 
French, 77 N. H. 509, 93 A 1042, LRA 
1916A 660, AnnCasidi6B 660]. 
eee ere re Goodman, 17 Ch. D. 

Alta—Re Throssel, 12 WestLR 6838. 

Ont.—Hunt v. Trust, ete, Co, 10 
Ont. L. 147, 6 OntWR 405 [aff 18 Ont. 
L. 351, 6 OntWR 1024]. 

Pr. Edw. Isl.—Robertson v. Ives, 15 
DomLR 122, 18 BastLR 387. 

And see Bastards § 40. 

“It is a general principle that the 
status or condition of a person, the 
relation in which. he stands to an- 
other person, and by which he is 
qualified or made capable to take 
eertain rights in that other’s prop- 
erty, is fixed by the law of the domi- 
cile, and that this status and capac- 
ity are to be recognized and upheld 
in every other state, so far as they 
are not inconsistent with its own 
laws and policy. Subject to this 
limitation, upon the death of any 
man, the status of those who claim 
succession or inheritance in his _ es- 
tate is to be ascertained by the law 
under which the status wes acquired. 
His personal property is indeed to be 
distributed according to the law of 
his domicile at the time of his death, 


is according to those provisions of 
that law which regulate the succes- 
sion or the inheritance of persons 
having such a status.’”’ Ross vy. Ross, 
supra [quot Shick v. Howe, supra; 
Bovaes vy. Adams, 110 Me. 167, 85 A 

43. Petit’s Succ., 49 La. Ann. 625, 
21 S 717, 62 AmSR 659; Cole v. Tay- 
lor, 132, Tenn... 92, 177 SW 61. ; 2 

44. Wolf v. Gall, 32:Cal. A. 286, 
163 P 346, 350. 


45. See supra § 8. 
46. See supra § 7. 
47. Newcomer y. Orem, 2 Md. 297, 


56 AmD 717. To same effect Jones vy. 

Marable, 6 Humphr. (Tenn.) 116. 
48. Baubichon’s Est... Myr. Prob. 

(Cal.) 55; McLeod v. Board, 30 Tex. 

238, 94 AmD 301. And see In re Ma- 

jot, 199 N. Y. 29, 92. NE 402, 29 LRA 

NS 780 [aff 185 App. Div. 409, 119 

NYS 888] (dictum). 

What law governs marriage settle- 
ments generally see Husband and 
Wife [21 Cye 1258]. 

49. Descent or distribution of: 
Burial lots see Cemeteries § 25. — 
Fishery rights see Fish. 

Interests in contract for sale of real 
property see infra § 15. 

Remainders, reversions, and execu- 
tory devises see infra § 24. 

Rights in trade-mark see Trade 
Marks, Trade-Names, and Unfair 
Competition [88 Cyc 876]. 

Trust property, on death of trustee 
see Trusts [39 Cye 270, 314]. 
Distribution of damages recovered 

kor causing death see Death §§ 66— 


Rights of surviving husband or 
wife to particular property or rights 
of spouse see infra §$§ 81-82, 85-92. 

Survival of cause of action on 


death of vie see Abatement and 
Revival § 247 et seq. 
50. Ala.—Lewis v. Gainesville, 7 


a 85; Hogan v. Bell, 4 Stew. & P. 
Del.—In re Ward, 10 Del. Ch. 497, 
95 A 350. 

Ida,—Hall v. Blackman, 8 Ida. 272, 


8..P.19, 
Tll—North vy. Graham, 235 Il. 178, 


ee a eee 


812 [18C.J.] 


descent and distribution include 
will of a business which is in fact 


property set apart for the joint support of a de- 


ceased infant and another infant,>* 
to use land,** a statutory nght to 


a personal option,®> and mere color of title un- 


coupled with possession by intesta 
obvious that, as to particular lands, 


to pass by descent where, at the time of his death, 


intestate owned no interest of any 


in,5* as where it is claimed that he had a preserip- 


DESCENT AND 


an alleged good 
without value;** 


a personal right 
eontest a will,>* 


te5® Also, it is 
there is nothing 


character there- 


DISTRIBUTION 


[§ 18] 2. Interest in Public Lands.°° 
there are a number of state decisions, most of them 
construing early statutes, to the effeet that the in- 
terest of a deceased person in publie land, warrants, 
and settlement claims is subject to the laws of 
descent of the state wherein the land is situated,®® 
yet, by virtue of the particular wording of the pub- 
lie land laws of the United States relative to pre- 
emption, homestead, timber culture, and donation 
land claims, it is a rule that the right or interest 
of a settler or entryman who dies before perform- 


[$§ 12-18 
While 


tive right, but it appears that he had neither title | ance of the statutory conditions precedent to the 
| issuance of a patent is not the subject of descent 


nor possession.®> 


85 NE 267, 126 AmSR 189, 18 LRANS 
624; Shackleford v. Elliott, 209 Il. 
3338, TO NE 745. a 

Ind.— Adams v. Merrill, (A.) 85 NE 
114; Murray v. Cazier, 23 Ind. A. 600, 
53 NE 476, 55 NE 880. 

Towa.—In re Proctor, 103 Iowa 232, 
72 NW .516; Potter v. 


Iowa 66, 7 NW 685, 10 NW 298; Pier- | 


son, v. Armstrong, 1 Iowa 282, 63 
AmD 440. 

Kan.—Mooney vy. Olsen, 21 Kan. 
691; Janes v. Holmden, (A.) 52 P 913 


[aff 55 P 1101). 


Md.—Edelen v. Middleton, 9 Gill} 


161. 


Mass.—Dalton v. Savage, 9 Metc.| 298. 
28; Winslow v. Goodwin, 7 Metc. 363. | v. 


Mich.—Casgrain v. Hammond, 134 
Mich. 419, 96 NW 510, 104 AmSR 610. 

Mo.—lLich v. Lich, 158 Mo. A. 400, 
138 SW 558. 

Mont.—Moore v. Sherman, 52 Mont. 
542, 159 P 966. 


| complied with. Lewis v. Gainesville, 
{7 Ala. 85. (13) The interest of a 
|} residuary legatee. Hogan vy. Bell, 4 
i Stew. & P. (Ala.) -286. qi4) A 
}church pew. McNabb v. Pond, 4 
Bradf. Surr. (N, Y.) 7. (15) A right 
to remove timber from certain lands 


Worley, 57/ reserved to the grantor in a deed. 


Hicks v. Phillips, 146 Ky. 305, 142 SW 
394, 47 LRANS 878, 148 Ky. 670, 147 


Sw 42. (16) The interest of a bene- 
ficiary in a resulting trust. Shackle- 
|ford v. Elliott, 209 Ill. 333, 70 NE 


745. (17) Widow's dower unassigned 
during her lifetime. Potter v. Wor- 
ley, 57 Iowa 66, 7 NW 685, 10 NW 
(18) An executed use. Pierson 
1 Iowa 282, 63 AmD 
440. (19) A right to sue to set aside 
a conveyance made by mistake. Foth 
v. Ellenberger, (N. J. Ch.) 47 A 216. 
(20) Where real estate was conveyed 
to a trustee under a trust which was 
void as a perpetuity, on the death 


Armstrong, 


N. Y.—Gilman v. Reddington, 24} of the grantor the property was sub- 


N. Y. 9 [mod 1 Hilt. 492]. 

N. C.—Robertson vy. Fleming, 57 
N.C. 387. 

Oh.—Murdock v. Ratcliff, 7 Oh. 119; 
Reynolds vy. Stark County Comrs., 
5 Oh. 204. 

Okl.—Crist v. Cosby, 11 Okl. 635, 
69 P S85. 

Pa.—Hughes v. Miller, 205 Pa. 627, 
55 A 793; Keller vy. Auble, 58 Pa. 410, 
$8 AmD 297; 
der, 3 Serge. & R. 519. 

“ar C.—Buist v. Dawes, 23 S. C. Ea. 

Tenn.—Hardin vy. Young, (Ch. A.) 
41 SW 1080. 

Tex.—Diamond v. Rotan, 58 Tex. 
Civ. A. 263, 124 SW 196; Binyon v. 
st 50 Tex. Civ. A. 398, 112 SW 
138. 

Va.—Ratliff vy. Ratliff, 102 Va. 880, 
47 SE 1007. 

Wash.—Fort v. West, 14 Wash. 10, 
44 P 104. 

[a] Applications of rule—(1) A 
base or determinable fee. Aloe v. 
Lowe, 278 Tl. 233, 115 NE 862. (2) 
A share in community property. Fort 
vy. West, 14 Wash. 10, 44 P 104. (3) 
A right acquired by judgment. Bin- 
yon vy. Smith, 50 Tex. Civ. A. 398, 112 
SW 138. (4) An adjudged right to 
possession. Cagger v. Lansing, 64 
N. Y. 417 [aff 4 Hun 812]. (5) An 
annuity charged on land. Hamilton 
v. Cadwalader, 3 Serg. & R. (Pa.) 
519. (6) A monthly allowance rec- 
ognized by judgment. Voinche v. 
Voinche, Mann. Unrep. Cas: (La.) 8&7, 
(7) A possibility coupled with an 
interest. Manners v. Manners, 20 
N. cd. L. 142. (8) Rent reserved. 
Tyler v. Heidorn, 46 Barb. (N. Y.) 
439; Hunter v. Hunter, 17 Barb. 
CN. Y.) 25. (9) Possession of real 
estate under claim of ownership. 


Mooney v. Olsen, 21 Kan. 691. (10) 
A prescriptive right in a right of 
Way appurtenant to land. Lucas v. 


Rhodes, 48 Ind. A. 211, 94 NE 914. 
(11) Title acquired by adverse pos- 
session for the statutory period of 
limitation. Elam v. Alexander, 174 
Ky. 39, 191 SW 666; Houston Oil Co. 
v. Stepney, (Tex. Civ. A.) 187 SW 
1078. (12) A license to establish a 
ferry, which 


tion if certain corditions are not 


is subject to revoca-| 


ject to disposition as intestate prop- 
erty. Casgrain v. Hammond, i134 
Mich. 419, 96 NW 510, 104 AmSR 610. 
(21) The difference between the price 
at which property of the decedent 
was bid in by a creditor at sheriff's 
sale and the price at which it was 
sold to the widow at a second sale, 
after the first sale has been set aside 
by arrangement between the creditor 


Hamilton v. Cadwala- | and the widow, is part of the estate 


of decedent and is to be distributed 
as such. Hughes v. Miller, 205 Pa. 
627, 55 A 793. (22) Where a widow 
agrees to the sale of her dower in- 
terest in lands and te accept a gross 
sum in lieu thereof, such sum may 
be claimed by her children unless her 
death occurred before any sale was 
made, in which case her estate would 
be determined by her death. Mul- 
ford v. Hiers, 13 N. J. Eq. 18. (23) 
Where an exception is carved out of 
the estate granted, the estate except- 
ed is a part of the grantor’s estate 
and passes to his heirs. Lemon v. 
Lemon, 273 Mo. 484, 201 SW_ 103. 
(24) An estate forfeited to the heirs 
under an act of the territorial gov- 
ernment, by a conveyance for a gam- 
bling debt, passes to the heir sub- 
ject to the grantor's debts. Bond v. 
Swearingen, 1 Oh. 395. ; 

Actual seizin as determining course 
of déscent see infra § 18. 

Whether particular property de- 
poune or is ee as ree or 
perso property see infra : 

. aa Chopin's Succ., 136 La. 636, 67 

o . 

52. Wilson v. Parson, 106 Ky. 385, 
50 SW 684, 20 KyL 19381 


53. Field v. Morris, S$ Ark. 148, 
152, 114 SW 206. 
“A right in gross (a personal 


right), whether an easement or a 
profit in the land, is clearly not as- 
signable or inheritable if it is cre- 
ated by a grant in which the right is 
given to the grantee, without any 
mention of heirs or assigns or suc- 
cessors, ete., or other words which 
show an intent to extend the right 
beyond the person of the grantee. 
Such a grant conveys.only a personal 
right to the grantee, and when he 
dies the right is extinguished.” 
| Washburn Easements p 17 § 1 [quot 


Field v. Morris, supra]. 

{a] TWustration—The effect of a 
clause in a deed reserving to the 
grantor the use of a certain tract 
of land free of rent so long as he 
may wish to use it for the purpose 
of running or operating machinery 
thereon, but making no mention of 
heirs, assigns, or successors, is to re- 
serve a mere personal right which 
is extinguished on the death of the 
grantor and does not pass by de- 
scent. Field v. Morris, 88 Ark. 148, 
114 SW 206. 

54. Selden v. Illinois Trust, ete., 
Bank, 239 Ill. 67, 87 NE 860, 1380 
AmSR 180; Stande v. Tscharner, 187 
Ill. 19, 158 NE. 317; Storrs iv. St. 
Luke’s Hospital, 180 Ill. 368, 54 NE 
185, 72 AmSR 211. 

55. Sutherland v. Parkins, 75 Ill, 
338; Mohn v. Mohn, 148 Towa 288, 
126 NW 1127. 

56. Barrett v. Brewer, 153 N. G 
547, 551, 69 SE 614, 42 LRANS 403. 

“It must be admitted that an heir 
cannot inherit a color of title, for 
that is not a muniment of title. It 
is a mere shadow, a pretense of a 
title. Muniments of title follaw the 
real title and descend to the heir as 
an incident to the estate. If there is 
no estate to descend, there can be no 
muniments. It is the deseent of the 
possession, which gives vitality to the 
colorable title and which, when con- 
tinued long enough, constitutes it a 
muniment of a real title. Without 
the possession the colorable instru- 
ment is but worthless paper.” Bar- 
rett v. Brewer, supra. 

Tacking of possession of ancestor 
and heir see Adverse Possession § 78. 

Title by descent cast as color of 
title see Adverse Possession § 198. 
eye Ala.—Allen v. Greene, 19 Ala. 

Ga—wWhite v. Cook, 738 Ga. 164. 

Tli.—Irwin vy. Sample, 218 Il. 160, 
72 NE 687. 

Iowa.—Joslin v. Joslin, T5 NW 487; 
Kellogg v. Logan, 88 Iowa 688. 

La.—Nick v. Hall, 6 La. A. (Or- 
leans) 20. 

N. ¥—McCormack v. Coddington, 
184 N. Y. 467, 77 NE 979 [rev 109 
App. Div. 741, 96 NYS 571]. 

Oh.—Spangenberg v. Guiney, 3 Oh 
S&CP 1638, 2 OhNP 89. 

[a] Where the decedent assigned 
all his interest in a contract for the 
purchase of school lands, his heirs 
ean claim no interest in such land by 
ee? Be Kellogg v. Logan, 88 Iowa 

58. Hicks v. Burgess, 185 Ala. 584, 
64 S 290. 

59. Descent of possessory right 
to town site lots see Public Lands 
[82 Cye 847]. 

60. Ala.—Johnson vy. Collins, 12 
Ala. 323. 

Ky.—Cobb v. Stewart, 4 Mete. 255, 
883 AmD 465; Hart v. Young, 3 J. J. 
Marsh. 408: Hansford v. Minor, 4 
Bibb 885 (survey not perfected by 
grant). 

» N. ¥.—Jackson v. Howe, 14 Johns. 
405 (holding that where a patent was 
issued to a revolutionary soldier 
many years after his death and after 


the death of his brother, his heir at 
law, the heirs of the brother were 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 13-15] 


under state laws,®! and that where, on performance 
of the conditions precedent, the widow or other per- 
sons designated by the particular federal statute 
obtain a patent, they take title by virtue of the 
However, 
homestead entryman dies after making final proof, 
but before the issuance of a patent to him, he is re- 
garded as the equitable owner of the land and his» 
vested right to the patent descends according to the 
laws of the state wherein the land is situated; 
and under the mining laws, the possessory 
a locator of a mining claim who has not received 
a patent is property which passes by descent.®4 
Preferred right to purchase from state. 
of preference to purchase tide lands from the state 


statute and not by descent. 


entitled); 
Johns. 80. 

Oh.—Bond v. Swearingen, 1 Oh. 395 
(holding that where lands located and 
surveyed by the ancestor are patent- 
ed to the heirs, the heirs take by 
descent and not by purchase). 

Pa.—Workman vy. Gillespie, 3 
Yeates 571. 

Tenn.—Armstrong v. Campbell, 3 


Jackson vy. Winslow, 2 


Yerg. 201, 24 AmD 556. 
lees —Neal y. Bartleson, 65 Tex. 
61. McCune v. Essig, 199 U. S. 


382,-26 SCt 78, 50 L. edt "237 [aff 122 
Fed. 588, 59 CCA 429 (aff 118 Fed. 
273) 1; Buxton. v. Traver, 130 U. S. 
232, 9 SCt 509, 32 L. ed. 920; Northern 
Pac. R. Co. v, McCormick, 89 Fed. 659 
[aff 94 Fed. 932, 36 CCA 560]; Berg- 
strom yv. Svenson, 20 N. D. 55, 126 
NW 497, AnnCasi912C 694 and note. 

62. U. S.—Bernier v. Bernier, 147 
U.S. 242, 18 SCt 244, 37 L. ed. 152. 
And see Hall v. Russell, 101 U. S. 
503, 25 L. ed. 829 (dictum). 

Cal. Cooper v. Wilder, 111' Cal. 
191, 43 P 591, 52 AmSR 1638, 5 Cal. 
Unrep. Cas. 77,041 Pi26. 

Ida.—Council Impr. Co. v. Draper, 
16 Ida. 541, 102 P 7. 

Iowa.—Braun v pote 139 
Iowa 409, 116 NW 789. 

Nebr. — Marley v. Sturkert, ae Nebr. 
Kae. 86 NW 1056, 89 AmSR 74 

D.—Fleischer . v. Wiciechod, 11 
N. S>. 221,91 NW 61; Gjerstadengen 
v. Van Duzen, 7: N. D. 612, 76 NW 
238, 66 AmSR 679. 

Or.—Haun v. Martin, 48 Or. 304, 86 
P 371; Kelsay v. Eaton, 45 Or. 70, 76 
P 770, 106 AmSR 662. 

S. D.—Gould v. Tucker, 20 S. D. 
226, 105 NW 624; Aspey v. Barry, 13 
S. D. 220, 88 NW 91. 

Wyo.—Demars v. Hickey, 13 Wyo. 
371, 80 P 521, 81 P 705. 

To same effect Crist v. Cosby, 11 
Okl. 635, 69 P 885 

[a] The Object of the statute re- 
lating to homestead claims is not to 
establish a line of descent or rules of 
distribution of a deceased entryman’s 
estate, but is to provide a method of 
perfecting the claim and obtaining a 
patent. Bernier v. Bernier, 147 U. 8S. 
242, 18 SCt 244, 37 L. ed. 152. 

Statutory right of widow, heirs, 
and devisees of deceased entryman 
on public lands to complete residence 
and secure patent as new homestead- 
ers see Public Lands [32 Cyc 834]. 

Issuance, after death of settler or 
entryman, of patent to public lands 
and construction of patent so issued 
see Public Lands [32 Cye 1031]. 


63. Doran v. Kennedy, 122 Minn. 
1, 141 NW 851. 
64. O'Connell vy. Pinnacle Gold 


Mines Co., 140 Fed. 854, 72 CCA 645, 
4 LRANS 919 and note; Wallace v. 
Hudson, 170 Cal. 596, 150 P 988. Anda 
for dicta to same effect see Manuel 
v. Wulff, 152 U. S. 505, 14 SCt 651, 
88 L. ed. 532; Belk v. Meagher, 104 
U. S. 279, 26 L. ed. 735; Forbes: v. 
Gracey, 94 U. S. 762, 24 I. ed. 318; 
Suessenbach y. Deadwood First Nat. 
Bank, 5 Dak. 477, 41 NW _ 662 [app 
dism 149 U. S. 787 mem, 13 SCt 1052 
mem, 5 L. ed. 958 mem], 

{a] Recognition of rule by dicta 
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descend.® 


[§ 14] 


where a 


distribution.®® 


right of [§ 15] 


A claim 


and direct holdings.—‘“‘In Forbes v. 
Gracey, 94 U. S. 762, 24 L. ed. 313, 
the court said of unpatented mining 
claims: ‘They are property in the 
fullest sense of the word, and their 
ownership, transfer, and use are gov- 
erned by a well-defined code or codes 
of law, and are recognized by the 
“states and the federal government. 
This claim may be sold, transferred, 
mortgaged, and inherited, without in- 
fringing the _ title of the . United 
States.’ In Belk v. Meagher, 104 
U. S. 279, 26 L. ed. 735, it was said: 
‘A mining claim perfected under the 
law is property in the highest sense 
of that term, which may be bought, 
sold, and conveyed, and will pass by 
descent.’ That language was quoted 
with 2pproval in Noyes v. Mantle, 127 
U. S. 348, 353, 8 SCt 1132, 32 L. ed. 
168, and in Sullivan v. Iron Silver 
Min. Co., 143. U. S. 431, 434, 12 SCt 
555, 36 L. ed. 214, and other cases. In 
Manuel v. Wulff, 152 U. S. 505, 14 SCt 
651, 653, 88 L. ed. 532, the court 
said: ‘And by section 2322, Rev. St. 
[U. S. Comp. St. 1901, p. 1425], it is 
provided that, when such qualified 
persons have made discovery of min- 
eral lands and complied with the law, 
they shall have the exclusive right 
to possession and enjoyment of the 
same. It has, therefore, been re- 
peatedly held that mining claims are 
property in the fullest sense of the 
word, and may be sold, transferred, 
mortgaged, and inherited without in- 
fringing the title of the United 
States, and that, when a location is 
perfected, it has the effect of a grant 
by the United States of the right of 
present and exclusive possession.’ 
It is said against the force of these 
quotations from the decisions of the 
Supreme Court that the remarks of 
the court in regard to the nature of 
the mining locator’s estate and its 
descent by inheritance were in the 
nature of dicta, since no question of 
the right of heirs was presented. 
We think, however, that they are 
more than mere dicta, and that they 
must be regarded, reiterated, as they 
have been, in so many decisions, as 
having been intended to express af- 
firmatively the recognition by that 
court of the nature of such an es- 
tate as it has been settled and de- 
fined by the uniform rulings of the 
courts of the states in the mining 
country.” O’Connell v. Pinnacle Gold 
Mines Co., 140 Fed. 854, 855 [quot 
Wallace v. Hudson, 170 Gal. 596, 599, 
150 P 988]. 

General property rights of loca- 
tor of mining claim see Mines and 
Minerals [27 Cyc 580]. 

65. Feet aa v. Bussell, 46 Wash. 
7,89 P 18 
ee See" “Life Insurance [25 Cye 


89]. 

67. Ark.—Johnson v. Hall, 55 Ark. 
210, 17 SW 874. 

Gal.—Crowe v. Dobbel, 105 Cal. 
850,'38 P 957; In re Dobbel, 104 Cal. 
432, 38 P 87, 48 AmSR 123, 

Conn.—Continental L. Ins, Co. v. 
Palmer, 42 Conn. 60, 19 AmR 530. 

Me.—Libby v. Libby, 37 Me. 359. 

Mich.—Voss v. Connecticut. Mut. lL. 
Ins. Co., 119 Mich, 161, 77° NW 697, 


3. Life Insurance. 
beneficiary in a life insurance policy is a vested. 
interest,° and as such is transmissible by hereditary, 
suecession,°7 unless by the terms of the policy it is 
otherwise provided.®§ 
payable to designated beneficiaries is not the prop- 
erty of insured within the meaning of statutes of 


whether Property is Real or Personal.7° 
a few states, real and personal property descend 
alike," yet, as in various cases in many jurisdictions 
property descends to or is distributed among differ- 
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is a right which will descend as other property rights 


The interest of a 


So, a policy of life insurance 


F. Rule of Descent as Dependent on 


While, in 


44 LRA 689. 
yes .—Shields v. 


Vv. 


Sharp, 35 Mo. A. 


N. H.—Connecticut Mut. L. Ins. Co. 
Fish, 59 N. H. 126. 
11, Pa, Dist. 


Pa.—Spencer's Est., 

And see Hutson vy. Merrifield, 51 
Ind. 24, 19 AmR 722 (holding that a 
wife, holding a policy on the life of 
her husband, has an interest trans- 
missible by descent, even though her 
husband survives her). 

68. Anderson v. Groesbeck, 26 
Colo. 3, 55 P 1086 (where the policy 
was made payable to the beneficiary 
only if she survived the insured). 
“es Wilburn v. Wilburn, 83 Ind, 


70. Conversion of property from 
real to personal or personal to real 
see Conversion 13 C. J. p 850. 

Property subject to descent and 
distribution see supra §§ 12-14. 

Right of administrator to particu- 
lar property as assets of estate see 
Exxecutors and Administrators [18 
Cye 171]. 

Whether damages assessed in ap- 
propriation proceedings descend as 
real or personal property see HEmi- 
nent Domain [15 Cyc 798]. 

Whether partnership realty passes 
as real or personal property on death 
ei a red see Partnership [30 Cyc 

71. Cloud v. Bruce, 61 Ind, 171; 
Bruce v. Baker, Wils. (Ind.) 462; De- 
eoster v. Wing, 76 Me. 450; Re 
Ostrander, 8 Sask. L. 132, 30 WestLR 
890, 8 WestWkly 3867. And see Shef- 
field v. Lovering, 12 Mass. 490 (sub- 
stantially alike at date of decision); 
Cable v. Bell, 2 Miss. 558 (holding 
that while the Mississippi statute 
provides that personal property shall 
descend in the same way and manner 
as real property, yet it provides only 
for the course of descent or the as- 
certainment of persons who inherit, 
and does not abolish the distinction 
between the different titles of heirs 
and distributees, the administrators 
still having power to take possession 
of the personal property and apply it 
to the payment of debts before dis- 
tributing it among the persons enti- 
tled thereto). 

[a] Indiana statutes construed.— 
‘While some confusion exists in the 
terms used, we think it clear that 
the enactment governs the descent of 
real estate, aS well as the distribu- 
tion of personalty. This much is 
eclezr: that, when personal property 
has reached the point where the law 
undertakes to divide it among the 
persons entitled to it, it shall be di- 
vided in the same manner and into 
the same parts and to the same per- 
sons that reahestate is divided when 
it descends. We have no other stat- 
ute in this state regulating the dis- 
tribution of the surplus of the estate 
of an intestate; and we have no oth- 
er enactment regulating the descent 
of the real estate of an intestate, 
Descent and distribution are com- 
bined in the same act. ... The ordi- 
nance of congress passed in 1787, 
governing the Northwest Territory, 
of which Indiana then formed a part, 
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ent persons accordingly as it is real estate or per- 
sonal property,’? it frequently becomes necessary 
to determine its character for the purposes of de- 
scent and distribution. As a general rule it may be 
stated that the character of the estate at the death 
of the intestate, as impressed upon it by his act, 
determines the course of its descent as real or per- 
Rights, interests, and estates 
which descend as real property include the interest 
of a vendee in a contract for the purchase of land ;"* 
the determinable fee in realty created by a convey- 
ance of standing timber to be removed within’ a 
specified time;’° the right to use water flowing in an 
irrigation ditch;7® property so attached to the realty 
as to constitute it a fixture;’’ the interest of the 
decedent remaining after giving a perpetual lease 
of real estate with option of purchasing at any 
time;78 the interest of a mortgagor of real property 
so long as the equity of redemption exists;’ dam- 
ages paid for the destruction by fire, after the 


sonal property.”* 


regulating the disposition of the 
property of intestates, was both a 
statute of descent and of distribution. 
Rev. St. 1848, p. 20. The same is true 
of the first law bearing upon this 
subject passed by the first general 
assembly after Indiana became an in- 
dependent state. Act 1816, p. 141. 
The same combination is found inthe 
act of January 2, 1817 (Acts 1818, p. 
183; Rev. St. 1824, p. 154), and in 
the act of January 29, 1831 (Rev. St. 
1831, p. 207), and also in the act of 
February 17, 1838 (Rev. St. 1838, p. 
236).. The first separation between 
the statutes of descent and distribu- 
tion occurred in 1843. In that year 
the descent of real estate and the 
distribution of personal property 
were embraced in separate enact- 
ments. Rev. St. 1848, pp, 432, 552. 
This separation continued until the 
enactment of the present law in 1852, 
when they were again combined in 
one.’ Rountree v. Pursell, 11 Ind. 
A. 522; 39 NE 747, 750. 

[b] New Netherlands.—The dis- 
tinction in the English law between 
the descent of real and the distribu- 
tion of personal estate, upon which 
the doctrine of equitable conversion 
is founded, did not exist in the law 
which prevailed in New Netherlands 
in 1663. Van Giessen v. Bridgford, 
83 N. Y. 348 [aff 18 Hun 73]. 

72, See statutory provisions; and 
Temple v. Brittan, 12 SW 306,11 KyL 
467 (holding that as the estate of the 
deceased infant was all personalty, 
it was immaterial whence it was de- 
rived); Jenks v. Trowbridge, 48 
Mich. 94, 11 NW 822 (holding that 
Comp. L, § 4309 subd 3, providing 
for the distribution of the estate of a 
decedent who has left no widow, chil- 
dren, or parent, covers personal as 
well as real property, but that subd 
6, which directs what shall be done 
with an estate of inheritance where 
the heir dies under age and unmar- 
ied, relates to real property only); 
Re Steidel, 5 Terr. L. 303. 

General distinctions between real 
and rsonal property see Property 
[382 Cyc 661]. ‘ 

. 73. Zimmerer v. Stuart, 88 Nebr. 
630, 540, 180 NW _ 3800 [quot Cyc]; 
Jones, y. Kirkpatrick, 2 Tenn. Gh, 693. 

74. Ala.—Flomerfelt v. Siglin, 155 
Ala. 638, 47 S 106, 180 AmSR 67. 

Ark.—Hill v.._ Heard, 104 Ark. 23, 
148 SW 254, 42 LRANS 446 and note, 
AnnCas1914C 403; Strauss v. White, 
66 Ark, 167, 51 SW 64. 

D. C.—Braxton v. Braxton, 20 D. C. 


5. 

Tll.—Smith v. Smith, 55 Till. 204. 

Mich.—Bowen v. Lansing, 129 Mich, 
117, 88 NW 384, 95 AmSR 427, 57 
LRA 643. 

Nebr.—Mauzy v. Hinrichs, 89 Nebr. 
280, 131 NW 218; Grandjean v. Beyl, 
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78 Nebr. 349, 110 NW 1108, 15 Ann 
Cas 577, 78 Nebr, 354, 114 NW 414; 
Cutler v. Meeker, 71 Nebr. 732, 99 
NW 514, 8 AnnCas 951 and note, 

N. Y.—Stonehill vy. Hastings, 202 
N. Y. 115, 94 NE 1068; Cornell v. 
Hayden, 114 N. Y. 271, 21 ‘NE 417; 
Palmer v. Morrison, 104 N. Y. 132, 
10 NE 144; Hathaway v. Payne, 34 
N. Y. 92; Matter of McMonagle, 139 
App. Div. 398, 124 NYS 258; Williams 
v. Kinney, 43 Hun 1, 6 NYSt 560 [aff 
118 N. Y. 679 mem, 23 NE 1147 mem]; 
Griffith v. Beecher, 10 Barb. 432; Mat- 
ter of Roberts, 72 Misc, 625, 132 NYS 
396; Champion v, Brown, 6 Johns. Ch. 
398, 10 AmD 343, 

I aac vy. Wl . Pa, 
Oe a aera vy. Boyd, 3 Hayw. 

And see Seton vy. Slade, 7 Ves, Jr. 
265, 32 Reprint 108 (dictum). But 
see Vanover v, Steele, 173 Ky. 114, 90 
SW 667 [op extended 173 Ky. 819, 
90 SW 667] (holding that, although 
at the time of death intestate was 
in possession of a parcel of land un- 
der a verbal contract of purchase, 
and had paid a large part of the pur- 
chase price, his heirs did not derive 
title from him, as he had neither ti- 
tle nor a contract on which he could 
have enforced a conveyance). 

[a] A bond for title descends to 
the heir of the obligee. Myrick v. 
Boyd, 3 Hayw. (Tenn.) 179. 

[b] The purchaser’s administrator 
(1) has.no right to assign the con- 
tract. Champion v. Brown, 6 Johns. 
Ch, 898, 10 AmD 843, (2) If he re- 
ceives rent for such land, or money 
for the sale of the purchaser’s inter- 
est therein, he is accountable to the 
heirs for the amount so received, 
ot ida v. Beecher, 10 Barb. (N, Y.) 


Descent of interest of vendor in 

baled for sale of land see infra 
note .4. 
75, Carolina Timber Co. v. Wells, 
171 N. C. 262, 88. SE 327; Midyette 
v. Grubbs, 145 N. GC. 85, 68 SH 795, 
13 LRANS 278. ? 

76. Gutheil Park Inv. Co, v. Mont- 
clair, 32 Colo, 420, 76 P 1050. 

77. Kinsell v. Billings, 85 Iowa 
154, 156. , 

“As between the kelr and the exe- 
cutor or administrator the rule ob- 
tains with the greatest rigor in favor 
of the inheritance, and against the 
right to consider as a personal chat- 
tel any thing which has_ been af- 
fixed to the freehold.” Kinsell v. 
Billings, supra. , 

[a] The rule has been applied to 
a sawmill built in a permanent. _man- 
ner and affixed to the soil. Kinsell 
v. Billings, 35 Towa 154, 

Fixtures generally see Fixtures [19 
Cyc 1038]. 


Bailey, 


[§ 15 


death of intestate, of a building ;*° notes taken for 
rent, and not due until after the death of intes- 
tate;*! land warrants or certificates or other claims 
to public lands;*? and the proceeds of the sale, by 
virtue of statute or order of court, of the real prop- 
erty of a lunatic, during his lifetime.*3 
that, where an agreement between two parties in 
relation to certain real property is not sufficient to 
constitute a partnership between them, the proceeds 
of a sale of the property after the death of the per- 
son holding the legal title are to be distributed as 
real property,§* and that where an administrator 
completes the purchase of land contracted for by 
his intestate, although it is paid for out of the per- 
sonal property, the heirs take it by descent.8> The 
arrangement by which a life tenant in personal prop- 
erty obtains the proceeds of a sale thereof and in- 
vests them in land may be such that he acquires title 
absolutely unaffected by any rights of the remain- 
derman, and in such case the land descends to his 


It is held 


78. Smith vy. Loewenstein, 50 Oh. 
St..346, 34 NE 159. 

Descent of ground-rent as real 
a: fale see Ground-Rents [20 Cye 

79. Ark.—Kitchens vy. Jones, 87 
Ark. 502, 118 SW 29, 128 AmSE 
19 LRANS 728, Died 

-—Holden v, Dunn, 144 Tll. 418, 
aa hd ned aaa 481. 

ass.—Marvel v. Cobb, 2 Mass, 
ower ae ae ys hear 

. Y.—Dodd v. Neilson, 90 N. Y. 
243; Bowery Nat. Bank v. 

12 Hun 405. Ye 
PH diarvsans v. Dufrees, 9 Oh. 
Pa.—Asay v. Hoover, 5 Pa. , 
ce 718, . Ae lake 

a.—Harvey v. Steptoe, 17: Gratt. 
(58 Va.) 289 (quasi equity of redemp- 
tion of grantor in deed of trust to 
Pred bet 

nd see awkins v. Stiles, (Tex, 
Civ. A.) 58 SW 1011 (dictum). Com- 
pare Humphrey v. Smith, 142 Ga. 291, 
82 SE 885 (holding that as against 
the holder of a deed given as a mort- 
gage, the heirs of the maker inherit 
no title), 
Be ape doe of Sate of redemption 

of mortgagor see Mortgages 

RAL Seeteney, f or 

e e itt v. Lehigh Valley R. 
Co., 25 Pa, Co. 505. 3 a 
stent In re Dalton, (Iowa) 168 NW 

82. Atwood v. Beck, 21 Ala, 590; 
Keeler v. Trueman, 15 Colo. 148, 25 P 
311; Hall v. Blackman, 8 Ida.’ 272, 
68 P 19; Carrhart v. Montana Min- 
eral Land, ete. Co.. 1 Mont. 245. 
Compare Porter v. Burnett, 60 Tex. 
220 (holding that an unlocated land 
certificate descends as a chattel, al- 
though the heirs.or distributees may 
consent to the location of the certifi- 
eate and afterward divide the prop- 
erty among themselves as_ real 
estate). 

Whether interests in public lands 
are subject to laws of degcent see 
supra § 13. ; 

83. McClain v.. McClain, 151 Ky. 
856, 151/SW 926, AnnCasl1915A 155 
[op extended reh 152 Ky. 206, 153 SW 
234]; Holmes’ App., 68 Pa. 339; Hart's 
App. 8 Pa, 82; Lloyd v. Hart, 2 Pa, 
4738, 45 AmD 612; Hough’s Wst., 8 Pa. 
Dist. 187; In re Tugwell, 27 Ch. D. 
809; In re Barker, 17 Ch. D. 241; 
Midland Counties R. Co. v. Oswin, 1 
Coll, 74, 28 EngCh 74, 68 Reprint 327; 
Campbell vy. Campbell, 19 Grant Ch, 
(U.:C.) 264. 

84, In re De Haven, 248 Pa. 271, 
93 A 10138. : 

85. Frick Coke Co. v. Laughead, 
208 Pa, 168, 52 A 172, 

Acquisition of title by descent or 
purchase as affecting course of de- 
scent see infra § 16 et seq. . 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 15-16] 


heirs.86 Also, while there is contrary authority,” 
it is generally held that the proceeds of the 
sale of the land of an infant or of an infant’s inter- 
est in land descend as real estate in case of the 
infant’s death during minority,§* or in ease he has 
arrived at majority, if he has not elected to take it as 
personalty.6® The proceeds of the sale of the land 
of a person, after his death, for the purpose of par- 
tition, payment of debts, or any other purpose, are 
subject to the same rule of distribution as that which 
governs the descent of the land,°® even if the de- 
seent is the second one, on account of the heir hav- 
ing died before the completion of the sale;®! but 
after the consummation of the sale and the distri- 
bution of the proceeds according to the rules gov- 
erning the descent of realty, the proceeds become 
personalty and their further descent is subject to 
the rules regulating the devolution of personal prop- 
erty.°* Property rights which descend and are dis- 
tributed as personal property include the interest of 
a lunatie in real property purchased by his com- 
mittee and paid for in part with his funds;®* shares 
of stock in a corporation ;°* an infant’s personal es- 
tate which has been converted into realty by decree 
of the court during his infaney;®® land obtained by 
an executor on foreclosure of a mortgage,®*® or by an 
administrator, in satisfaction of a judgment;°? a 

86. Eton Bank v. Owens, 146 Ga. 


464, 91 SE 476. 
87. Armstrong v. Miller, 6 Oh. 118. 
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telephone system treated by its owner as personal 
property ;°* interest on the proceeds of a sale of 
land by a guardian;”® money obtained by the intes- 


tate on a loan, secured by a mortgage on land which: 


he had inherited; a franchise for a term of years ;* 
and a lease for years, unless it is otherwise ex- 
pressly provided by statute.* While, in the event 
that a vendor of real property has retained the legal 
title, and given a bond for a deed, contracted to sell, 
or delivered the deed in escrow, the legal title, wpon 
his death, descends to his heirs, yet they acquire a 
mere empty right, as they hold the title only as 
security for the unpaid purchase money. On per- 
formance of the contract by the payment of the bal- 
ance of the purchase price, the title to the land 
vests in the purchaser, and the money so paid be- 


comes part of the personal estate of decedent, and: 


is distributable as such.* 

Slaves. In some jurisdictions slaves were re- 
garded as real estate and held to descend as such,® 
while in others they were regarded as personalty,® 
and in others, statutes provided that they could be 
so annexed to land that they would descend with 
it.” 

[§ 16] G. Source of Title as Affecting Course 
of Descent *°—1. In General. Many statutes regu- 
lating the course of descent recognize a distinction 


taking, unless required by the high| Ala. 633, 47 S 106, 180 AmSR 67. 
necessities of justice. t 
tribution of the estate of a deced-|60 SW 118; Davie v. Davie, 18 SW 


But the dis- Ark.—Walker v, David, 68 Ark. 644, 


To same effect McCammon vy. Cooper, 

69 Oh. St. 366, 69 NE 658. 

88. N. J.—Snowhill v. Snowhill, 2 
N. J. Eq. 30; Hatcher v. Moore, 
Nir Jd DL. e275. 

N. Y.--Matter of Woodworth, 5 
Dem. Surr. 156. 

N. C.—Dudley v. Winfield, 45 N. C. 
91; March v. Berrier, 41 N. C. 524; 
Gillespie v. Foy, 40 N. C. 280. 

Pa.—Holmes’ App., 53 Pa. 339. 

Va.— Vaughan v. Jones, 23 Gratt. 
(64 Va.) 444. 

Peat Dudley v. Winfield, 45 N. C. 
90. Cal.—In re Hill, 168 P 20. 
Md.—Garner v. Wood, 71 Md. 37, 

17 A 1031 (surplus from the sale of 

the land of an intestate to pay his 

debts). 

N. C.—Linsday v. Pleasants, 39 
N. C. 320. 
ane LbBi tice v. Pence, 11 Oh. St. 

Pa.—Pennell’s App., 20 Pa. 515. 

R. I.—Cronshaw v. Cronshaw, 21 
R. I. 126, 48 A 10388. 

Tenn.—Barnes v. Redmond, 127 
Tenn. 45, 152 SW 1035. ° 

Right of heirs of mortgagor to sur- 
plus from foreclosure sale made af- 
ter mortgagor’s death see Mortgages 
(27 Cyc 1769]. 

91. In re Hill, (Cal.)) 168 P '\20; 
Betts v. Wirt, 3 Md. Ch. 113. 

92... Pence’ v.~ Pence,» 11 Oh:.' St. 
290; McCune’s App., 65 Pa. 450; Hay’s 
App., 52 Pa. 449; Pennell’s App., 20 
Pa... 515; 5272 

“The general rule is that if land 
be sold for a specific purpose, the 
surplus money shall, as between the 
heirs and next of kin, be considered 
as land, so far as to vest in the 
persons who would have been en- 
titled to it had it remained uncon- 
verted. But, after it has so vested 
in the persons entitled, it is to be 
treated as money in his hands, and, 
in case of his subsequent death, goes 
to his personal representatives, as 
personal estate. It cannot retain its 
original character for ever. It has 
no ear-mark by which it can be dis- 
tinguished from the other personal 
estate with which it is mingled. To 
identify and follow it throughout an 
indefinite mumber of successions 
would, in most cases, be absolutely 
impossible, and in all cases so in- 
convenient as to forbid the under- 


ent among persons who never gave 
value for it, and who have no title 
to it whatever except that which is 
founded upon the law and its policy, 
involves no principle of justice, and 
stands entirely uninfluenced by its 
dictates.”’ Pennell’s App., supra. 

93. Storm v. McGrover, 189 N. Y. 
568, 82 NE 160. 

94. State v. Dunlap, 28 Ida. 784, 
156 P 1141, AnnCas1918A 546; Elk- 
horn Land, etc., Co. v. Childers, 100 
SW 222, 80 Kyl 1121; Chappell v. 
Chappell, 123 Ky. 691, 99 SW 959, 30 
KyL 935; Russell v. Temple, 3 Dane 
Abr. (Mass.) 108. Compare Maro- 
man v. Bunting, 5 Ky. Op, 599 (hold- 
ing that the shares of stock in a 
railroad corporation descend as 
realty). 

[a] Corporation owning real bie 
erty—The rule applies to shares in 
a corporation owning or empowered 
to own real property. Elkhorn Land, 
etc., Co. v. Childers, 100 SW 222, 30 
KyL 1121; Russell v. Temple, 3 
Dane Abr. (Mass.) 108. 

95. Paul v. York, 1 Tenn. Ch. 547, 

96. Fifield v. Sperry, 20 N. H. 


338. 

97. Weir v. Bagby, 72 Kan. 67, 82 
P 585, 7 AnnCas 702. 

98. Zimmerer v. Stuart, 88 Nebr. 
530, 130 NW 300. 

99. McDonald v. Weisiger, 100 SW 

32, 30 KyL 1224. 

1, Adams v. Anderson, 28 Misc, 
705, 63 NYS 141. 

2. Van Dyke v. Bloede, 128 Md, 
330, 97 A 6380 (intimating, however, 
that there may be franchises which, 
because of the indeterminate and un- 
limited duration of the grants, are in- 
corporeal hereditaments and hence 
descend to the heirs at law of the 
owner). 1 

3. Lenow v. Fones, 48 Ark. 557, 4 
SW 56; Beans v. Reynolds, 15 App. 
(D. C.) 125; Schmitt v. Stoss, 207 
N. Y. 731 mem, 100 NH 1119; Mickey 
v. Wintrode, 7 Oh. 124. 

[a] A lease for ninety-nine years, 
renewable forever, passes as per- 
sonalty on the death of the lessee. 
Mickey v. Wintrode, 7 Oh. 124. 

{b] A statute treating leases as 
real estate for certain other purposes 
is not sufficient to take them out of 
the rule. Lenow vy. Fones, 48 Ark. 
557, 4 SW 56. 

4. Ala.—Flomerfelt v. Siglin, 155 


935; Reed v. Ash, 80 Ark, 776; Laven- 
der v. Abbott, 30 Ark, 172, 

Ill.—Fuller v. Bradley, 160 Tll. 61, 
438 NE 782; Crowley v. McCambridge, 
154 Tll.. A, 185, But see Felgar v. 
Bolen, 183 Ill. A. 284 (holding that, 
where a vendee tendered perform- 
ance, his executrix cannot rescind it 
and maintain an action to recover 
damages for its breach, as the ven- 
dor's rights under the contract pass 
to his heirs at law). 

Ky.—Brackett v. Boreing, 89 SW 
496, 28 Kyl 886; Litsey v. Phelps, 5 
Kyl 618 (child’s share in land con- 
tracted to be sold), M 
ao J.—Flagg v. Teneick, 29 Ni J. Le 

N. Y.—Thomson vy. Smith, 68 N, Y. 
801; Potter v. Ellice, 48 N. Y. 
321. 

Tex.—Bledsoe v. Fitts, 47 Tex. Clv. 
A. 578, 105 SW 1142; MeCord w 
Hames, 88 Tex, Civ. A. 239, 86 SW 
504 


[a] A note made to the grantor of 
a bond for a deed to real property, in 
consideration of the bond, is a part 
of hi&S personality, and goes to his 
widow entitled to the whole of his 
personalty, and, where she surren- 
ders the note in exchange for the 
bond, she is entitled to the land as 
against the next of kin, Fuller v. 
Bradley, 160 Ill. 51, 48 NW 782, 

Acquisition of adverse title by heirs 
of vendor see Vendor and Purchaser 
[89 Cyc 1617]. 

Heirs of deceased vendor or pur- 
chaser as necessary parties in action 
to enforce vendor’s lien see Vendor 
and Purchaser [89 Cye 1858]. 

Whether heirs take subject to ven- 
dor’s lien see infra § 290. 

6. Chinn v. Respass, 1 T. B. Mon, 
(Ky.) 25; McDonald v, Walton, 2 Mo, 
48; McCollum v. Smith, Meigs (Tenn.) 
342, 88 AmD 147, 

Inheritance from or through slaves 
see Slaves [86 Cyc 483). 

Slaves as property see Slaves [36 
Cyc 472]. 

6. May v. Rockett, 25 Miss, 283. 

7. Dunn v. Bray, 1 Call (6 Va.) 


38. 

8. Right of surviving parent to in- 
herit, from child, property derived 
from other parent sce infra § 42, 

Source of title of deceased husband 
or wife as affecting rights of surviv- 
ing spouse see infra 18, 


. 
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between estates which were acquired by the intes- 
tate’s own industry and estates which were derived 
from some ancestor, and direct that the latter shall 
go to the intestate’s next of kin or to certain speci- 
fied relatives who are of the blood of the person 
from whom they were derived. These statutes vary 
in their phraseology. In some of the statutes the 
distinction made is between ‘‘ancestral’’ and ‘‘non- 
ancestral’’ estates. In others, the distinction is be- 
tween ‘‘ancestral estates’? and ‘‘new acquisitions’’ 
or ‘‘acquired estates.’’ In yet other statutes ances- 
tral.estates are referred to as estates ‘ come by’’ or 
‘fon the part of’’ the father or mother. Many of 
the statutes are more explicit, and, instead of speak- 
ing of ancestral estates as above, refer to them in 
express terms as inheritances which come to the 
intestate by descent, devise, or gift from some one 
of his ancestors. Statutes of this character have 
for their purpose the keeping of ancestral estates in 
the line of the blood from whence they came, and 
they are, in part at least, an adoption of a common- 
law principle.1+ Also, in some states, such statutes 
evidence a legislative policy of long standing.1? As 
these statutes, by their terms, are generally ap- 
plicable only on the failure of direct descendants, 

9. See statutory provisions, 

Statutes regulating course of de- 
scent of property of infant dying 


without issue see infra § 22. 


165): 
10. Carter v. Carter, 129 Ark. 7, 


mune vinculum, whether the estate 
ascends or descends.’ 
v. Gorman, 5 Pa. 164, 
‘Almost from the beginning, 
one great object of the framers of our 
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they are important chiefly in determining the rights 
of ascendants and collaterals and more especially, 
among collaterals, the respective rights of kinsmen 
of the whole and half blood,!* and many of them 
provide a point at which the preference of those of 
the blood of the ancestor, from whom the estate was 
derived, shall cease.1*# While statutes of this na- 
ture have been applied in many eases,!° in so far as 
they direct the course of descent of ancestral estates 
or estates which came from an ancestor by gift, de- 
vise, or descent, they obviously do not provide the 
rule of descent in a case not coming within their 
terms;'® and where a case is brought within the 
express terms of a statute which provides the course 
of descent without reference to the source of intes- 
tate’s title, such source is of course not material.17 
[§ 17] 2. Mediate or Immediate Descent.t® In 
the construction of statutes relating to the course of 
descent of ancestral estates, the question has arisen 
how far back in the chain of title by descent, or by 
eift or gratuitous devise from an ancestor, it is 
necessary to go in fixing upon the person to whose 
blood regard is to be had in tracing the course of 
succession. It is the rule in a few states that the 
heir must be of the blood of the ancestor who last 


24 ie C. 315; Bell v. Dozier, 12 N. C. 


And in Lewis | 33 

it is said (p. én. —Stannard vy. Case, 40 Oh. St. 
211; White v. White, 19 Oh. St. 531; 

Brower v. Hunt, 18 Oh. St. 311; Free- 


6738, 195 SW 10, 1184; Martin v. Mar- 
tin, 98 Ark. 93, 135 SW 348. 

11. Carter v. Carter, 129 Ark. 7, 
5738, 195 SW 10, 1184; Hill v. Heard, 
104 Ark, 23, 27, 148 SW 254, 42 
LRANS 446, AnnCas1914C 403; Wilk- 
erson v. Bracken, 24 N. C. 315; Glass 
v. Glass, 6 Pa, Co. 408. Compare Kid- 
ney v. Waite, 178 App. Div. 260, 165 
NYS 671 (holding that such statutes 
are in derogation of the common law 
and hence a strict instruction there- 
of is required). 

“Tt has been the policy of our law 
as evidenced by statutory enactments 
to get away from the rules and 
canons of the common law relative to 
the descent of property. But the 
provision in our statute of descent 
relative to ancestral estates seems to 
have preserved to some extent a por- 
tion of such rules. At common law 
after a failure of lineal descendants 
of the last owner, the land, on ac- 
count of feudal reasons, passed to his 
collateral relations, provided they 
were of the blood of the first pur- 
chaser by whom the land came to the 
intestate. 2 Blackstone, 220; 2 Tif- 
fany, Real Property, § 432. So, by 
this provision of our statute, if the 
land came to the intestate by gift, 
devise or descent from an ancestor, 
it shall pass to such kindred only as 
are of the blood of the ancestor by 
or on the part of whom it was de- 
rived by him.” Hill v. Heard, supra. 
son In re Lynch, 220 Pa. 14, 69 A 

[a] In Pennsylvania. — “Long 
prior to the act of April 8, fs35, 
which prohibits land passing to oth- 
ers than those of the blood of the 
ancestor, the same policy or prin- 
ciple was recognized and enforced by 
legislation in this state. It seems 
to have been the policy of our state 
from the very beginning, and it is so 
recognized in our decisions. In Bevan 
v. Taylor, 7 Serg. & R. 397, it is said 
by Mr. Justice Duncan in deliver- 
ing the opinion (p. 404): ‘Under the 
acts of 1794 and 1797, it was the 
intention of the legislature, in every 
grade of descent, to emclude from the 
inheritance all who were not of the 
blood of the ancestor from whom 
the estate came, and to preserve it 
in the line in which it came; in other 
words, that the ancestor is the com- 


system of descents has been to pre- 
serve real property in the line of 
those who originally acquired it.’ 
Such is, and unquestionably has been 
the policy of our state; and where 
anyone claims title to real estate 
through one who held by descent, 
gift or devise, he must be able to 
point to the fact that the blood of 
the ancestor flows in his veins. To 
carry out this policy, we have had 
frequent acts of the legislature, the 
last one, which is substantially a re- 
enactment of the act of 1833, is the 
Act of May 25, 1887, P. L.: 261, 
Purd. (13th ed.) 2000, the second sec- 
tion of which prohibits any person 
from taking an estate ‘who is not of 
the blood of the ancestors or other 
relations from whom any real estate 
descended, or by whom it was given 
or devised to the intestate.’’” In re 
Lynch, 220 Pa. 14, 19, 69 A 290. 

18. See infra §§ 52, 

14. See infra §§ 52, 59. 

15.. Ark.—Carter.v. Carter, 129 
Ark. 573, 195. SW 1184; Howard v. 
Grant, 107 Ark. 594, 156 SW. 433; 
Hill v. Heard, 104 Ark. 23, 148 Sw 
254, 42 LRANS 446, AnnCas1914C 
403; Coolidge v. Burke, 69 Ark. 237, 
62 SW 583; Beard v. Mosely, 30 Ark. 
517; Campbell v. Ware, 27 Ark. 65; 
Kelly v. McGuire, 15 Ark. 555. 

Conn.—Curtiss’ App., 77 Conn. 310, 
59 A 44; Austin v. Wight, 38 Conn, 


405. 
ne —Murphy v. Henry, 35 Ind. 
Ky. —Power v. Dougherty, 83 Ree 
Driskell v. Hanks, 18 B. Mon. 


187; 
855. 
Md.—Gantt v. Trott, 107 Md. 325, 


68 A 612; Garner v. Wood, 71 Md. 37, 
17 A 1031; Stewart v. Jones, 8 Gill & 


Jat. 
TA ly ae ae v. Edmands, 15 Mass. 
Mo.—Childress v. Cutter, 16 Mo. 
J.—Haring v. Van Buskirk, 8 


N. J. Eq. 545. 

N. Y.—Morris v. Ward, 36 N. Y. 
587; In re McMillan, 126 App. Div. 
155, 110 NYS 622 [aft 193.N. Y.) 651 
mem, 86 NE 1127 mem]; Shires v. 


Shiner 76 App. Div. 621 mem, 78 NYS 


N. C.—Paul v. Carter, 153 N. C. 
26, 68 SE 905; Wilkerson v. Bracken, 


man v. Allen, 17 Oh. St. 527; Penn 
v. Cox, 16 Oh. 30; Brewster v. Bene- 
dict, 14 Oh. 368; Doppler v. Clouwet- 
ter;!/207;. Ob.” Cir. Clo 7025-11 'On..t@ir, 
Dee. 374. 

Pa.—McWilliams v. Ross, 46 Pa. 
369; Walker v. Dunshee, 38 Pa. 430; 
Parr v. Bankhart, 22 Pa. 291; Himel- 
spark’s Est., 8 Pa, Dist. 183; In re 
Lee, 14 LaneBar 1 

R. I1—Whipple v. Latrobe, 20 R. I. 
508, 40 A 160; Gardner v. Collins, 2 
Pet. 58, 7’L. ed. 347 (applying Rhode 
Island statute). 

Tenn.—Lucas v. Malone, 106 Tenn. 
380, 61 SW 82; In re Miller, 2 Lea 54; 
Beaumont v. Irwin, 2 Sheed 291; But- 
ler v. King, 2 Yerg. 115; Galbreath 
v. Galbreath, (Ch. A.) 64 SW 361; 
Prichitt v. Kirkman, 2 Tenn. Ch. 390. 

Tex.—Pease v. Stone, 77 Tex. 551, 
14 SW 161. 
oie ap ee ee v. Simonds, 28 Wis. 

And see cases infra §§ 17-24. 

16. Hall v. Jacobs, 4 Harr. & J. 
(Md.) 245; Van Sickle v. Gibson, 40 
Mich. 170. 

What constitutes ancestral estates 
or new acquisitions see infra § 20. 

17. Cal.—In re Jobson, 164 Cal. 
312, 314, 128 P 938, 43 LRANS 1062; 
aA re Pearson, 110 Cal. 524, 42 P 
Fu Miss.—Hickey v. Gilkert, 2 Miss. 


Mo.—Peacock v. Smart, 17 Mo. 402. 

N. H.—Prescott v. Carr, 29 N. H. 
453, 61 AmD 652. 

Tenn.—Penniman vy. Francisco, 1 
Heisk. 511, 

Tex.—McKinney v. Abbott, 49 Tex. 
371; Chandler v. Copeland, 31 Tex. 
151; Jones v. Barnett, 30 Tex. 637. 

Vt.—Hatch v. Hatch, 21 Vt. 450. 

“The source from which the prop- 
erty came may well influence one’s 
notions of the natural equity of the 
appellant’s claim. But our statute 
of succession, in providing for the 
disposition of the separate property 
of one dying intestate, makes no dis- 
tinctions based upon the channel 
through which the property may have 
come to the decedent.”’ In re Jobson, 
supra. 

18. Ancestral or nonancestml 
character of estate acquired by intes- 
tate by gift or devise from stranger 
to blood see infra § 20. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 17-19] DESCENT AND 
acquired the estate by purchase other than by gift 
or gratuitous devise from an ancestor, no matter 
how many intervening transfers of the title by de- 
‘scent or by gift or gratuitous devise from an ances- 
tor there may have been. In other words, the 
statutes may apply to mediate as well as immediate 
descents.1® On the other hand, by the construction 
placed upon these statutes in the majority of states 
where the question has arisen, it is only necessary 
and proper to look to the intestate’s ancestor, and 
no inquiry will be made as to the mode in which such 
ancestor obtained his title. Stated in other ways, 
the majority rule is that title and succession will 
not be traced back to remote ancestors, that the 
statutes refer to immediate and not mediate de- 
scents, and that the statutes mean an immediate 
descent, devise, or gift, and make the immediate an- 
cestor, donor, or devisor the sole stock of descent.”° 
The courts adhering to the first rule will apply a 
statute regulating the course of descent of property 
which came by or on the part ofa parent both 
to cases where the estate came by devise, descent, or 
gift immediately from the parent, and to cases where 
it came from some other ancestor in the same line 
as the parent,?1 while the courts adhering to the 
second rule will apply such a statute only where 
the estate came from the parent and not from some 
ancestor more remote, such as a grandparent.?? 
However, in applying these rules, it must be remem- 

19. Garner v. Wood, 71 Md. 37, 17 
A 1031; Poisson v. Pettaway, 159 
N. C. 650, 652, 75 SE 930; Wilkerson 


v. Bracken, 24 N. C. 315; Dowell v. 
Thomas, 13 Pa. 41; Hart’s App., 8 Pa. 


son from his father and descended 
to the son’s daughter, passed, on her 
death without issue, to her father’s 
half brothers and _ sisters, 
not of the blocd of the grandfather. 
White v. White. 19 Oh. St. 531. 
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bered that where a person takes by inheritance from 
a more remote ancestor by right of representation of 
a nearer ancestor, he takes directly and immediately 
from the former and not from the latter.2? 1 

[§ 18] 3. Necessity of Seizin by Ancestor. Un- 
der the common-law rule that the heir is to deduce 
his title from the person last seized, the particular 
ancestor from whom a person claims as heir must 
have been actually seized in order to transmit the 
title, and if he died before acquiring the requisite 
seizin, his ancestor, and not himself, is the person 
last seized of the inheritance and to whom the claim- 
ant must make himself heir;?4 and the same rule 
has been applied in the construction of a few stat- 
utes;?> but in the great majority of states the com- 
mon-law rule has been superseded by statutes under 
which actual seizin is not necessary to make the 
stock in the devolution of estates,?° title, or any 
manner of right, legal or equitable, being suf- 
ficient,?7 although it is of course necessary to the 
transmission of property by descent that the intes- 
tate have some kind of ownership of the property in 
question.”® 

[§ 19] 4. Legal or Equitable Title. It is well 
settled that,.in applying the statutes making the 
course of descent of real property depend upon the 
question whether the estate is ancestral or non- 
ancestral, the legal, and not the equitable, title is 
eontrolling. 29 Hence where the legal and equitable 


Pachard, 2 Wils. C. P. 45, 95 Reprint 


25. Chirac v. Reinecker, 2. Pet. 
(U...8.). 613, .7 Li. ed. 588 (applying 
law. of Marylanda). 

26.5. 122 


although 


32; Lewis v. Gorman, 5 Pa. 164; 
ees v. Taylor, 7 Serg. & R. (Pa.) 

“Hyer since 1842 we think that it 
has been settled substantially that 
when an estate goes to a person 
through a series of descents or settle- 
ments, and that person dies without 
issue, it results back to those of his 
collateral relations who would be 
heirs of the ancestor from whom it 
originally descended or by whom it 
was originally settled. Wilkerson v. 
Bracken, 24 N. C. 315.” Poisson v. 
Pettaway, supra. 

Ancestor defined see Ancestor 2 
C. ad. p, 1333; 

20. Conn.—Clark v. Shailer, 46 
Conn. 119; Buckingham v. Jacques, 37 
Conn. 402. 

7 Fla. 81. 


Ind.—Gray v. Swerer, 47 Ind. A. 
384, 94 NE 725; Barnes vy. Loyd, 37 
Ind. 523; Murphy v. Henry,-35 Ind. 
442 [overr Johnson y. Lybrook, 16 
Ind. 473]. 

Hee ie reel v. Hanks, 18 B. Mon. 
ApoE AN Or: v. Waddingham, 22 Mo, 
aes J.—Den v. Stretch, 4 N. J. L. 

N. Y.—Wheeler v. Clutterbuck, 52 
N. Y. 67; Hyatt v. Pugsley, 33 Barb. 
373; Valentine v. Wetherill, 31 Barb. 
655; Emanuel v. Ennis, 48 N. Y. 
Super. 430; Righter v. Ludwig, 39 
Misc. 416, 80 NYS 16; Adams vy. An- 
derson, 23 Misc.,.705,.538 NYS, 141; 
In re Field, 169 NYS 677; In re Simp- 
son, 144 NYS 1099. 

Oh.—White v. White, 19 Oh. St. 
531; Brower v. Hunt, 18 Oh. St. 311; 
Clayton v. Drake, 17 Oh. St. 367; 
Cliver vy. Sanders, 8 Oh, St. 501; 
Prickett v. Parker, 3 Oh. St. 394; 
Garren v. Taylor, 19 Oh. 36. 

R. I.—Arnold v. O’Connor, 37 R. I. 
557, 94 A 145, LRA1916C 898; Morris 
v. Potter, 10 & T. 58: Gardner v. Col- 
lins, 2 Pet. Ss.) 58, 7 L. ed. 437 
(construing end: Tsland statute). 


Va.—Walker v. Boaz, 2 Rob. (41 
Va.) 485. 
[a] Applications of rule. — (1) 


Property which was inherited hy a 


(2) 
The right of maternal heirs under 
Burns’ St. Annot. (1908) § 2994, to 
take property acquired by intestate 
from his mother as against the pater- 
nal heirs, is not affected by the fact 
that she originally received the prop- 
erty from intestate’s father, who of 
course was not of the same blood. 
eae v. Swerer, 47 Ind. A. 384, 94 NH 


{[b] In construing the Rhode 
Island statute of 1822, which was 
worded the same as the Pub. St. 
(1882) ce 187 § 6, the court said: “As 
to descents, as well as gifts and de- 
vises from a parent, it is plain, that 
the act looks only to the immediate 
descent or title. A descent from a 
parent to a child cannot be construed 
to mean a descent through, and not 
from, a parent. So a gift or devise 
from a parent must be construed to 
mean a gift or devise by the act of 
that parent; and not by that of some 
other ancestor more remote, passing 
through the parent.’ Gardner. v. 
Sep ne: 2oPet. (U.S.).58, 90,,.7 Leds 


[c] In New York “the term ‘an- 
cestor,’ as emplowed in § 90 of the 
Decedent Hstate Law, means the im- 
mediate ancestor from whom the 
intestate received the estate, and not 
some remote ancestor. McCarthy v. 


Marsh,- 5 N. Y. 263;. Valentine v. 
Wetherill, 31 Barb. 655; Wheeler v. 
Clutterbuck, B2UGNa ae Olsoe ere 


Simpson, 144 NYS 1099, 1101. 

21. Martin v. Martin, 98 Ark. 93, 
135 SW 348; Kelly v. McGuire, 15 
Ark. 555; Garner v. Wood, 71 Md. 37, 


17 A 1031; Stewart v. Jones, 8 Gill 
& J. (Md.) 1; Stewart v. Evans, 3 
Harr. & J 


(Md.) 287; Banta v. De- 
marest, 24 N. J. L. 431. 

22. Cooksey v. Hill, 106 Ky. 297, 
50 SW 235, 20 KyL 1873; Smith v. 
Smith, 2 Bush (Ky.) 520. 

23. Goodrich v. Adams, 138 Mass. 
552; Sedgwick v. Minot, 6 Allen 
(Mass.) 171. 

24. Hawkins v. Shewen, 1 Sim. & 
St. 257, 1 EngCh 257, 57 Reprint 103; 
Goodtitle v. Newman, 3 Wils, C. P. 
516, 95 Reprint 1188; Jenkins v. 


S.—McCune. v.. Essig, 

Fed. 588 [aff 118 Fed. 273, 59 CCA 

429, and aff 199 U. S. 382, 26 SCt 78, 

50 L. ed. 237]; Obermiller v. Wylie, 

86 Fed. 641. 

Conn.—Hillhouse v, Chester, 3 Day 
166, 3 AmD 265. 

2 Del... 103, 29 


Del.—Doe v. Roe, 
AmD 336. 

Ga,—Oliver v. Powell, 114 Ga. 592, 
40 SE 826; Thompson y. Sandford, 13 
Ga. 238. 

Ind.—Parks v. Kimes, 100 Ind. 148. 
ene C.—Sears v. McBride, 70 N. C. 
ae C.—Hicks v. Pegues, 25 S. C. Eq. 

Ue 

Tenn.—Guion vy. Burton, Meigs 565. 

Necessity of seizin of husband or 
wife to accrual of statutory rights of 
descent of surviving spouse see 
infra §§ 81, 92. 

27. Doe v. Roe, 2 Del. 1038, 29 AmD 
336; Anderson v. Burney, 146 Ga. 138, 
93 SE 93; Weeks v. Quinn, 135 N. C. 
425, 47 SE 596 (basing the decision 
on the express provision of the code 
that every person in whom a seizin 
is required by any of the provisions 
of the chapter on descents shall be 
deemed to have been seized if he had 
any right, title, or interest in the in- 


heritance). And see Bragg v. Wise- 
Peale 55 W. Va. 330, 47 SE 90 (dic- 
um 


Property subject to descent and 
distribution see supra §§ 12-14. 

28. See supra § 12 

29. Hill v. Heard, 104 Ark. 23, 148 
SW 254, 42 LRANS 446, AnnCasi1914C 
403 and note; Nicholson v. Halsey, 1 
Johns. Ch. (N. Y.) 417; Russell v. 
Bruer, 64 Oh. St. 1, 59 NE 740; Kihl- 
ken v. Kihlken, 59 Oh. St. 106, 51 NE 
969; Higgins v. Higgins. 57 Oh. St. 
239, 48 NE 943; Stembel v. Martin, 50 
On, St. 495, 35 NE 208; Patterson v. 
Lamson, 45 Oh. St. 77, 12 NE 531; 
Murdock v. Lantz, 34/Oh. St. 589; 
Olmstead v. Douglass, 16 Oh, Cir. Ct, 
171, 8 Oh. Cir. Dec. 465; In re Doug- 
las, 28 Ch. Div. 327. 

[a] Thus the fact that a married 
woman has parted with the posses- 
sion of ancestral property in ac- 
cordance with an agreement for an 
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titles, coming through different channels, unite in the 
same person and a merger of the equitable in the 
legal estate consequently arises,*° the mode by which 
the legal title was acquired by the intestate is con- 
trolling in determining whether or not the property 
descends as ancestral property.*! In the ease of per- 
sonal property, however, the rule that descent is 
absolutely controlled by the legal title does not ap- 

] 82 

{6 20] 5. What Constitutes Ancestral Estates 
or New Acquisitions. Except in a few jurisdictions 
where the statutes are construed to be limited to 
estates which came by ‘‘descent,’’ as technically dis- 
tinguished from ‘‘purchase,’’** the general rule 
stated and applied in the construction of practically 
all. statutes relating to the descent of ancestral 
estates, even though their phraseology may be 
variant, is that, in order for an estate to be an- 
eestral, it must come directly from an ancestor 
without consideration other than that of blood. In 
other words, it must come in the regular course of 
descent, or by gratuitous devise or deed of gift di- 
rectly from an ancestor from whom the intestate 
might have inherited but for the devise or gift. 
Where the estate comes from a person who is a 
stranger to the blood or from an ancestor for some 
consideration deemed valuable in law, it is non- 
ancestral or a new acquisition, and descends accord- 
ingly.8 Also, the estate cannot come both by deed 
exchange, in which her_ husband 


joined, does not affect its descent as 
ancestral estate. Murdock v. Lantz, 
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and the land acquired by the said] of 
Montgomery was, therefore, not an-|And_ by 
cestral but a new acquisition,” Hill v. 


_[§§ 19-20 


of gift and by purchase; if any part of the eonsid- 
eration is valuable, as distinguished from good, the 
estate acquired is a new acquisition,®® although, 


where the parties manifestly intended a gift in con- 


sideration of blood, the recital in the conveyance of 
a nominal consideration will not make the estate 
acquired a new acquisition.’® In applying these 
rules it is held that an estate is ancestral where the 
title is that of a parcener dying seized of a parceb 
of land, the estate in common having come by de- 
vise;°7 where the title is acquired by descent and 
completion of a contract of purchase by payment 
of the balance of the purchase price out of the 
estate of the intestate;*® where a will devised an 
interest of the vendee in a contract for the purchase 
of real estate on, condition that the devisees com- 
plete the contract and the vendor quitelaimed all his 
interest to the devisees;*® or where the title was 
acquired by the execution of a trust created by an 
ancestor.*? So, where title came by devise, the an- 
eestral character of the estate is not changed by 
the fact that the heir at law deeded the same prop- 
erty to the intestate, as he had nothing to convey.4* 
Neither is the character of an estate, otherwise an- 
cestral, changed by a partition of the property by 
the heirs or devisees;*? and where, in the partition 
proceedings, a tenant in common elects to take the 
land or purchases more than his original share,’ the 


estate which he originally had retains its ancestral 
actual gift from a living one. 
\ nonancestral property is 
meant all... that realty which 


84 Oh. St. 589. 

Inapplicability of equitable prin- 
ciples construction of statutes of 
descent see supra § 4. 

80. See Estates [16 Cyc 668]. 

31. Ark.—-Howard v. Grant, 107 
Ark, 594, 156 SW 43838; Hill v. Heard, 
104 Ark, 28, 148 SW 254, 42 LRANS 
446, AnnCasi1914C 403 and note. 

N. Y¥.—Nicholson v. Halsey, 1 
Johns. Ch. 417. 

Oh.—Russell v. Bruer, 64 Qh, St. 
1, 59 N@ 740; Kihlken v. Kihlken, 59 
Oh. St. 106, 51 NE 969; Higgins v. 
Higgins, 57 Oh. St. 289, 48 NE 943; 
Stembel v. Martin, 50 Oh. St. 495, 385 
NE 208; Patterson vy, Lamson, 45 Oh. 
St. 77, 12 NE 531; Olmstead v. Doug- 
ri 16}Oh. Cir, Ct..171, 8 Oh. Cir. Deo. 

oO. 

R. I.—Shepard v. Taylor, 15 R. I. 
204, 8 A 382. 

Eng.—Wade vy. Paget, 1 Bro. Ch. 
368, 28 Reprint 1180, 1 Cox Ch. 74, 29 
Reprint 1069; Goodright v. Wells, 2 
Doug. 771, 99 Reprint 491; Selby v. 
or ee 8 Ves. Jr. 889, 30 Reprint 
fa] Tilustration.—‘“In the case at 
bar, one-fourth of the consideration 
for the land was paid by the father; 
after his death, three-fourths of the 
purchase money was paid; and a 
great portion thereof was paid by the 
mother and out of her separate prop- 
erty. This portion of the considera- 
tion did not come to the son by de- 
seent on the part of the father or 
through his estate, but came to him 
from the mother and out of her sep- 
arate property. The legal title ob- 
tained by the son from the vendor 
was acquired by a consideration ob- 
tained from a source other than from 
the father, and, therefore, by pur- 
chase and not by descent. The two 
estates which thus united in the son 
came by different rights, the equit- 
able estate by inheritance and the 
legal estate by purqhase. The equit- 
able estate, therefore, merged into 
the legal estate, and the rule of suc- 
cession to the land must be deter- 
mined solely by the course of the le- 
gal estate. The legal estate was not 


obtained by descent but by purchase, 


Heard, 104 Ark. 28, 831, 148 SW 254, 
42 LRANS 446, AnnCasi914C 403. 

32. Bruer v. Johnson, 64 Oh. 7, 59 
NE 741. 

Application of statutes relating to 
ancestral estates to personal property 
see infra § 21. 

83. Hall v. Jacobs, 4 Harr. & J. 
(Mad.) 245. 

34. Ark.—Martin v. Martin, 98 
Ark. 98, 99, 185 SW 848; Wheelock v. 
Simons, 75 Ark. 19, 86 SW 8380; West 
v. Williams, 16 Ark, 682; Kelly v. 
McGuire, 15 Ark. 555. 

Conn.—Ward v. Ives, 91 Conn. 12, 
98 A 887. 

Ind.—Cornett v. Hough, 186 Ind. 
387, 185 NE 699; Barnes v. Loyd, 37 
mae 628; Greenlee v. Davis, 19 Ind. 

Md.—tLatrobe v. Carter, 88 Md. 279, 
34 A 472 


Oh.—Russell v. Bruer, 64 Oh. St. 1, 
59 NE 740; Brown v. Whaley, 58 Oh, 
St. 654, 49 NE 479, 65 AmSK 793; 
Patterson v. Lamson, 45 Oh, St. 77, 12 
NW 581; Birney v. Wilson, 11 Oh. St. 
426; Penn v. Cox, 16 Oh. 30; Brew- 
ster v. Benedict, 14 Oh. 368. See 
Hostetler v. Peters, 94 Oh. St. 17, 118 
NE 656; Springer v. Wortune, 2 
Handy 52, 12 Oh, Dec. (Reprint) 825 
(both cases holding that property is 
ancestral where it comes by gift or 
devise from a person of the same 
blood, and that the test whether the 
donee or devisee would have inher- 
ited the property in the absence of a 
will is not a proper one). 

Pa.—Frick Coke Co, v. Laughead, 
208 Pa. 168; 52 A 172; Walker v. Dun- 
shee, 38 Pa, 430. . 

Tenn,—In re Miller, 2 Lea 54. 

“In order for the estate to be an- 
cestral, it must come from the an- 
cestor and without price; it must 
come with no consideration other 
than that of blood. In Walker's 
American Law (4th Ed.) p. 409, it is 
said: ‘By ancestral property is meant 
that realty which came to the intes- 
tate from his ancestor in considera- 
tion of blood and without a pecuniary 
equivalent, and which must have 
come either by descent or devise 
from a now dead ancestor or by deed 


came to the intestate in any other 
way, whether by purchase from the 
ancestor or from a stranger for an 
equivalent paid or by actual gift 
from a stranger—so that considera- 
tion of blood is out of the question, 
for this makes the sole distinction,’ ” 
Martin v,,;Martin, supra, 
Definitions of: 
Ancestral estates see Ancestral] 2 C, J. 


p 1835 note 19 [a]. 

Ancestral property see Ancestral 2 

C. J. p 1885 note 19 [b]. 
Nonancestral property see Nonances- 

tral Property [29 Cye 1055], 

35. Martin v. Martin, 98 Ark, 93, 
185 SW 348; Brown v. Whaley, 58 Oh, 
St. 654, 49 NE 478, 65 AmSR 798, 

36. Morris v. Ward, 86 N. Y. 587; 
In re Lynch, 220 Pa. 14, 69 A 290. 

87. Carter v. Day, 59 Oh. St. 96, 51 
NE 967, 69 AmSR 757, 

38. Higgins v. Higgins, 11 Oh, Cir. 
Ct. 181,56’ Oh! ‘Cir, Deo. 849; BC, 
Frick Coke Co. v. Laughead, 203 Pa, 
168, 52 A 172. 

39. Raymond v. Butts, 84 Oh, St. 
51, 95 NE 3887, 84 Oh. St. 491, 95 NE 
1154 (holding that the quitclaim by 
the other contracting party was not 
a conveyance upon a new and distinct 
consideration and so a deed of pur- 
chase, but was in fact a conveyance 
in subordination of the will, and 
made for the purpose of carrying out 
ee te intent and purpose of the 
will). 

40. Whipple v. Latrobe, 20 R, I. 
508, 40 A 160. But see Shepard vy. 
Taylor, 16 R. I. 166, 18 A 105 (hold- 
ing that, where land was devised by 
intestate’s grandfather in trust for 
his son with power in the trustee to 
convey to the son or his heirs as he 
might think proper, and the trustee 
exercised the bab d% in favor of the 
intestate, the latter took the prop- 
erty as a new acquisition), 

41. Adams vy. Anderson, 28 Misc. 
706, 53 NYS 141, 

42. Ward v. Ives, 91 Conn, 12, 98 
A $87; Conkling v. Brown, 57 Barb. 
(N. Y.) 265, 8 AbbPrNS 345; Lawson 
v. Townley, 90 Oh. St. 67, 106 NI 
780; Day v. Carter, 1 OhS&CP 298, 31 
CincLBul 71. And see Martin v. Mar- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


dl 
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character, and the additional estate which he ac- 
quires is nonancestral.** Also, in the absence of 
evidence of any intention to treat the devisee as a 
vendee, the mere charging of a legacy on a devise 
does not, of itself, make the devisee a purchaser, or 
the estate a new acquisition ;#* and the surplus of a 
sale, by a guardian, of ancestral property must be 
treated as ancestral in a jurisdiction where it is 
provided by statute that, if a ward’s 1eal estate is 
sold by his or her guardian by order of the court, 
the surplus remaining at the death of the ward 
shall descend as real estate.#® On the other hand, 
property of the intestate does not possess an ances- 
tral quality where it was acquired by the intestate 
with the proceeds of ancestral property,*® or where 
the property was acquired by exchanging ancestral 
property therefor;*7 and it has been held that a de- 
visee of a mortgage on a parcel of land, who fore- 
closes the mortgage and purchases the land at the 
sheriff’s sale, takes the land by purchase, within the 
meaning of the statute.*® Subject to an exception 
where the title passed but momentarily and without 
an intention of breaking the line of descent,*® it is 
held that the ancestral character of an estate is de- 
stroyed by a conveyance and reconveyance to the 
grantor,°° or reconveyance to his or her spouse,°+ 
or by a conveyance and a written agreement to re- 
convey. Where a person purchases land with 
money given or bequeathed to him by, or inherited 
from, his ancestor, it is an original purchase,®* and 
where the proceeds of realty are devised, that is, 
when land is directed to be sold and converted into 
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money and the proceeds turned over by the executor 
to the devisee, it has been held that this is a devise 
of money, and if the devisee elects to take the fund 
as land, this is a new acquisition of title.®* An- 
estate is not ancestral where it came to the intestate 
by forfeiture resulting from his mother’s second 
marriage,®> 

Property derived from former spouse. Apart 
from statute, property derived by a wife from her 
husband, or vice versa, does not, on her or his 
death intestate, descend as ancestral estate, as the 
relation of ancestor and heir cannot arise between 
husband and wife.°® It is sometimes provided by 
statute, however, that property which came to a 
person from any former deceased husband or wife 
shall descend, upon his or her death intestate and 
without issue, to the lineal descendants of such for- 
mer deceased husband or wife.°? While the appli- 
cation of such a statute is not affected by the sub- 
sequent marriage of the survivor of a former mar- 
riage,°® the statute is by no means confined in its 
app2.cation to cases where the intestate has had two 
or more husbands or wives, as the case may be, who 
are deceased.°® 

[§ 21] 6. Personal Property.*°° While the per- 
sonal property of a decedent is generally distributed 
without reference to the source of title of the intes- 
tate, and statutes of descent which recognize the 
source from which the property came are generally 
construed not to apply to personal property,®! the 
Indiana statutes providing that an inheritance which 
came to.the intestate by gift, devise, or descent 


tin, 98 Ark. 93, 135 SW 348 (stating 46. Conn.—Terry’s App., 28 Conn. -56. In re Proctor, 103 Iowa 232, 72 
the rule but holding it inapplicable). | 339. NW 516. To same effect In re Field, 
Compare Wilson v. Hall, 6 Oh. Cir. Ind.—Stevenson v. Gray, 46 Ind. A.| 169 NYS 677. 


Ct, 570,-3.. Oh... Cir. (Dec; 589 (holding 
that, after a division by tenants in 
common of an estate acquired by de- 
scent, each giving the other a quit- 
claim deed, the property is no longer 
ancestral). 

{a]. The reason of the rule is that 
a partition proceeding does not create 
any new title but simply dissolves 
the tenancy in common, Lawson v. 
Townley, 90 Oh. St. 67, 106 NE 780. 
And as to effect of partition on title 
of property and proceeds of sale see 
Partition [30 Cyc 166, 290]. 

[b] The rule is not changed by 
the fact that partition is made by a 
judicial sale conducted by the sheriff, 
acting under an order of the court. 
“In the case under consideration 
Laura Calvert, owning one-half of 
certain property, purchased at the 
sale a little more than one-half 
thereof. She made no payment to the 
sheriff except for the excess over her 
distributive share, receipting to him 
for the balance covering her distribu- 
tive share. She could not be said to 
have purchased her own property. 
The one-half of it still remained an 
estate of inheritance.” Lawson _y. 
Townley, 90 Oh. St. 67, 78, 106 NE 
780. But see In re Howe, 101 Nebr. 
380, 163 NW 313 (holding that, where 
the property, being incapable of di- 
vision, is sold, the proceeds do not 
possess an_ ancestral character). 
Compare Spencer v. McGonagle, 107 
Ind. 410, 8 NE 266 (holding that, 
where a widow purchases real prop- 
erty of her deceased husband at a 
commissioner’s sale in partition pro- 
ceedings, assumes a mortgage lien 
thereon, and in payment of the pur- 
chase money receipts for her dis- 
tributive share in her deceased hus- 
band’s estate, she takes title by pur- 
chase and not by descent). 

43. Lawson v. Townley, 90 Oh. St. 
67, 106 NE 780; Freeman vy. Allen, 17 
Oh. St. 527. 

44. West v. Williams, 15 Ark. 682; 
Kinney v. Glasgow, 53 Pa. 141. 

45. McCabe, Petitioner, 15 R. IL. 
330, 5 A 79. 


412, 89 NE 509, 
N. Y.—Adams_ vy. 
Misc. 705, 538 NYS 141. 
Oh. —MeCamr-on v. Cooper, 69 Oh. 
St. 366, 69 NE 658. 
ihe: I.—Watson v. Thompson, 12 R. I. 


Anderson, 23 


For instance, where an intes- 
has mortgaged an ancestral 
estate and purchased a parcel of land 
With the proceeds, the land so pur- 
chased is to be regarded as having 
come to the intestate by purchase. 
Adams v. Anderson, 23 Misc. 705, 53 
NYS 141. 

47, Martin v. Martin, 98 Ark. 93, 
135 SW 348; Armington v. Armington, 
ge Leas 74; Brower v. Hunt, 18 Oh. St. 

48. Cornett v. Hough, 136 Ind. 387, 
35 NE 699. 


49. Dudrow v. King, 117 Md. 182, 
83 A 34, 39 LRANS 955, AnnCas 
1913B 1258. 


50. Nesbitt v. Trirdle, - Ind. 183; 
Holme v. Shinn, 62 N. J Eq. 1, 49 A 
151; Doe v. Morgan, Ys sii 3 104, 101 
Reprint 878. 

[a] In Ohio (1) while the con- 
trary has been held by a lower court 
(Helfinger v. Wolff, 11 Oh. Dec. (Re- 
print) 906, 30 CineLBul 383), (2) the 
supreme court in a later case stated 
as dictum the rule set out in the text, 
and the reasoning of the court indi- 
eates that, if the question were 
Squarely presented, it would adhere 
to the general rule (Kihlken v. Kihl- 
ken, 59 Oh. St. 106, 51 NE 969). 
ess Curtiss’ App., 77 Conn. 310, 59 

52. Kihlken v. Kihlken, 59 Oh. St 
106, 51 NE 969. 

53. Kidney v. Waite, 178 App. Div. 
260, 165 NYS 671; Champlin v. Bald- 
win, 1 Paige (N. Y.) 562. 

54. Foster’s App., 74 Pa. 399, 15 
AmR 553; Meily v. Wood, 71 Pa. 488, 
10 AmR 719; Neely v. Grantham, 58 
Pa. 443; Burr v. Sim, 1 Whart. (Pa.) 
252, 29 AmD 48; yalmnaen v. Kelso, 
8 Watts (Pa.) 24 
eee, Cutter v. Waddingham, 22 Mo. 


Right of spouse to inherit prop- 

erty of deceased spouse: 
Generally see infra §§ 78-93. 
As affected by source of title of de- 

ceased spouse see infra § 78. 

57. Ellis v. Ellis, 3 Oh. Cir. Ct. 
186, 2 Oh, Cir. Dec. 105. And see 
Matter of Leslie, 92 Misc. 668, 668, 
156 NYS 346 (statute providing .that 
“When the inheritance shall have 
come to the intestate from a deceased 
husband or wife, as the case may be, 
and there be no person entitled to in- 
herit under any of the preceding sec- 
tions, then such real property of such 
intestate shall descend to the heirs 
of such deceased husband or wife’). 

[a] The statute does not apply 
where the husband died testate and 


_the widow elected not to take under 


the will. Seney v. Schroth, 25 Oh. 
Cle Cu IN, «Ss 185. 

Children of former marriage as 
forced heirs of childless second wife 
see infra § 34. 

58. Spitler v. Heeter, 42 Oh. St. 

0 


59. Anderson v. Gilchrist, 44 Oh. 
St. 440, 8 NE 242. 

60. Application to personal prop- 
erty of rule that legal title controls 
course of descent see supra § 19. 

61, Ala.—Deloney v. Walker, 9 
Port. 497. 

Ark.—Oliver v. Vance, 34 Ark. 564; 
Moss vy. Ashbrooks, 20 Ark. 128; Byrd 

v. Lipscomb, 20 Ark. 19; Kelly v. Mc- 
Bes 15 Ark, 555. 

Ind.—Henson y. Ott, 7 Ind. 512. 

Mich.—Jenks _ v. Trowbridge, 48 
Mich. 94, 11 NW 822; Henderson v. 
Sherman, 47 Mich. 267, 11 NW 153. 

N. Y.—Kidney v. Waite, 178 App. 
Div. 260, 165 NYS 671; Matter of 
Davenport, 67 App. Div. 191, 73 NYS 
653 [aff 172 N. Y. 454, 65 NE 275]; 
Matter of New York Security, etc., 
Co., 46 Misc. 224, 94 NYS 93; Adams 
v. Anderson, 23 Misc, 705, 53 NYS 
14 

Tenn.—kKyle v. Moore, 3 Sneed 183. 

Wis.—Shuman y. Shuman, 80 Wis. 
479, 50 NW 670; In re Kirkendall, 43 
Wis. 167. 
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shall descend in a certain way are applicable to per- 
sonal property,°? provided it remains in specie and 
passes in the same form in which it was inherited, 
that is, while a change in the form of the property 
by the administrator does not deprive the property 
of its ancestral quality,®* a conversion, reinvestment, 
or other change of the original form and quality of 
the property during the lifetime of the intestate de- 
prives it of its ancestral quality so that it comes 
under other statutory provisions.°* However, the 
deposit in a bank of a fund received by the intestate 
from his or her parent, and the subsequent loan and 
repayment of it, do not operate to change its ances- 
tral quality.® 

Personal property of lunatic derived from intes- 
tate spouse. It is provided by statute in Tennessee 
that, where a ‘‘lunatic, or non compos mentis’’ dies 
intestate, and possessed of personalty derived from 
an intestate spouse, such property shall pass to the 
next of kin of the person from whom it was de- 
rived.®® 

[§ 22] 7. Property of Infant Dying Unmarried 
or without Issue. By the statutes of a number of 
the United States, regard is to be had to the source 
whence the deceased derived his estate if, at the time 
of his death, he was an infant and unmarried, or, 
according to some of the statutes, without issue. 
These statutes are by no means uniform. In some of 
the states it is provided that on the death of an 
infant without issue an estate which came to him 
from either parent shall go to the other children 

[a] Reason for rule—‘It is the| 412, 89. NE 509. 
policy of the law to avoid such a con- 66. 
struction of a statute as will lead to 


and promote litigation. Were it to 


12 LRA 70. 
be held that the source from which 


6. Stratton Claimants v. Morris 
Claimants, 89 Tenn. 497, 15 SW 87, 
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of the same parent or to their issue, while in other 
states it is provided that such estate shall go to 
the parent, if alive, otherwise to the parent’s kin- 
dred.*’ Under these statutes, the source from which 
the estate was derived will be looked to only in the 
cases which they specify.°® Thus the statutes can 
have no application if the intestate was not under 
twenty-one years of age at the date of his death.®® 
Furthermore the statutes are only applicable to 
estates derived from the specified source; statutes 
which refer only to estates derived by the infant 
.from one of his parents do not affect successions to 
estates derived from a brother or sister,’° or a grand- 
parent," or a great-grandparent,’? and of course 
they are not applicable where title was derived from 
a third person.”? Also, by virtue of their terms, 
some statutes of this nature are not applicable where 
there are no brothers or sisters of the deceased in- 
fant.7* While, in applying such a statute on the 
death of an infant, the source of the infant’s title 
only, and not the source of the parent’s title, is ma- 
terial,”®> yet in a jurisdiction where the statute pro- 
vides that the estate of an infant derived from a 
parent shall go to the other children or their issue 
on the death of a person who, as a surviving brother 
oi: ster, had acquired an estate from an infant un- 
der the statute, the estate further descends as an 
estate coming from the parent, the statutes being 
designed to give a new destination to the parent’s 
estate and not to provide a new rule for the distribu- 
tion of the child’s estate.7* Some statutes of this 
is made by the statute such proposi- 
tus. Therefore, whether the parent 
be, or be not, the first purchaser, is 


not made a test by the statute for the 
ascertainment of 


personal property came controlled in 
any way its distribution, untold liti- 
gation and uncertainty would result 
by reason of the difficulty in tracing 
and identifying personal property.” 
Matter of New York Security, etc., 
Co., 46 Mise. 224, 228, 94 NYS 93. 

[b] Thus a statute providing that, 
if an inheritance comes to an intes- 
tate through his mother, it shall de- 
scend to her heirs, the term “in- 
heritance”’ being defined in another 
section of the statute to mean real 
estate, does not apply to the proceeds 
of a mortgage placed by the intestate 
on such real estate. Adams v. An- 
derson, 23 Misc. 705, 53 NYS 141. 

Application to personal property of 
statutes making descent of property 
of infant depend on source of title 
see infra § 22. 

62. Gray v. Swerer, 47 Ind. A. 884, 
94 NE 725; Stevenson v. Gray, 46 Ind. 
A. 412, 89 NE 509; Rountree v. Pur- 
sell, 11 Ind. A. 522, 39 NE 747. 

[a] Statute construed and applied. 
—(1) The term “gift, devise, or de- 
Seent,” as used in the Indiana stat- 
utes relating to descent, applies to all 
property, either real or personal, that 
eame to the intestate from an an- 
cestor without a consideration being 
paid therefor. The proceeds of an 
insurance policy received by the 
intestate on a policy taken out by 
her father in her favor represent a 
gift and possess an ancestral quality 
sufficient for the application of the 
statute. Stevenson v. Gray, 46 Ind. 
A. 412, 89 NE 509. (2) The statute 
applies to personal property which 
came to the intestate by bequest. 
Rountree v. Pursell, 11 Ind. A. 522, 39 
NE 747. 

63. Gray v. Swerer, 47 Ind. A. 384, 
94 NE 725 [dist Rountree v. Pursell, 
11 Ind. A. 522, 39 NE 747]. 

64. Rountree v. Pursell, 11 Ind. A. 
522, 39 NE 747 (change during life- 
time of intestate by her guardian). 

65. Stevenson v. Gray, 46 Ind. A. 


67. See statutory provisions; and 
De Castro v. Barry, 18 Cal. 96; Van- 
over v. Steele, 173 Ky. 114, 819, 190 
SW 667; Holmes v. Lane, 136 Ky. 21, 
123 SW 318; Williams v. Williams, 91 
Ky. 547, 16 SW 361, 13 KyL 293; 
Smith v. Smith, 2 Bush (Ky.) 520; 
Driskell v. Hanks. 18 B. Mon. (Ky.) 
855; Renfroe v. Taylor, 12 B. Mon. 
(Ky.) 402; Decoster v. Wing, 76 Me. 
450; Burke v. Burke, 34 Mich. 451; 
St. Paul Gaslight Co. v. Kenny, 97 
Minn. 150, 106 NW 344; Crowell v. 
Clough, 23 N. H. 207; Clark v. Picker- 
ing, 16 N. H. 284; Morris v. Ward, 36 
N. Y. 587, 3 Transcr. A. 148; Bone- 
well v. Smith, 120 Va. 431, 91 SE 
759; Vaughan v. Jones, 23 Gratt. (64 
Va.) 444; Liggon v. Fuqua, 6 Munf. 
(20 Va.) 281; Addison v. Core, 2 Munf. 
(16 Va.) 279; Templeman v. Steptoe, 
1 Munf. (15 Va.) 339; Dilliard v. 
Tomlinson, 1 Munf. (15 Va.) 183; 
Tomlinson y. Dilliard, 3 Call (7 Va.) 
105; Browne v. Turberville, 2 Call 
(6 Va.) 398; Bailey v. Teackle, Wythe 
(Va.) 190. 

[a] Parent as propositus.—‘“By 
reason of the express provision of 
the statute in the quest for the an- 
cestor of the infant who shall con- 
stitute the root, or stem, or proposi- 
tus, from whom the inheritance shall 
descend, we can ascend only to the 
parent of the infant from whom the 
real estate was derived. Such par- 
ent, it is true, may chance to be the 
first purchaser of the estate, or he 
may not be such purchaser. In the 
latter case, however, he would be of 
the blood of the first purchaser. To 
that extent the statute in question 
recognizes ‘the feudal preference of 
the blood of the first purchaser,’ but 
no further. The statute does not per- 
mit us to ascend beyond the parent to 
the grandparent, or to any other 
ancestor of the infant, in order to 
reach the first purchaser as the pro- 
positus from whom the inheritance 
shall descend. The parent only, and 
in no case any more remote ancestor, 


the person who 
shall constitute the propositus, from 
whom the inheritance shall descend. 
He is by the statute designated to be 
such perSon, without further qualifi- 
cation, than that he must be the 
parent of the infant from whom the 
title to the real estate ‘was derived 
by gift, devise or descent.’ This, we 
think, is the proper construction of 
this statute.” Bonewell v. Smith, 120 
Va. 431, 434, 91 SE 759. 

68. Decoster v. Wing, 76 Me. 450; 
Albee v. Vose, 76 Me. 448; Crouthamel 
v. Welch, 53 Okl. 288, 156 P 302; Stitt 
Vv. ‘Bush,'22° Or. 2389,°29 P 787. And 
see infra notes 69-74. 

69. Prescott v. Carr, 29 N. H. 453, 
61 AmD 652. 

70. Driskell v. Hanks, 18 B. Mon. 
(Ky.) 863. 

71. Turner v. Washburn, 80 SW 
460, 25 KyL 2198; Cooksey v. Hill, 106 
Ky. 297, 50 SW 235, 20 KyL 1873; 
Walden v. Phillips, 86 Ky. 302, 5 SW 
757, '9 Kyl 569; Smith v. Smith, 2 
Bush (Ky.) 520; Wells v. Head, 12 B. 
Mon. (Ky.) 166; Turner v. Patterson, 
5 Dana (Ky.) 292; Duncan -y. Laf- 
ferty, 6 J. J. Marsh. (Ky.) 46; Good- 
rich v. Adams, 138 Mass. 552; Whit- 
ten v. Davis, 18 N. H. 88. 

72. Wuffman v. Hatcher, 178 Ky. 8, 
198 SW 236, 8 LRA1918B 484. 

73. Hagan v. Clemons, 78 SW 899, 
25 KyL 1776; Guier v. Bridges, 114 
Ky. 148, 70 SW 288, 24 KyL 9465. 

74, Decoster v. Wing, 76 Me. 450 
[foll Albee v. Vose, 76 Me. 448]; Kel- 
sey v. Hardy, 20 N. H. 479. 

75. Power v. Dougherty, 83 Ky. 
187; Bonewell v. Smith, 120 Va. 431, 
91 SE 759. 

76. In re North, 48 Conn. 583; 
Nash v. Cutler, 16 Pick. (Mass.) 491; 
In re Fort, 14 Wash. 10, 44 P 104; 
Wiesner v. Zaun, 39 Wis. 188; Per- 
kins v. Simonds, 28 Wis. 90. 

[a] In considering the object and 
effect of a statute of this nature, the 
court in one case said: ‘We think 
the effect is, that where upon the de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 22-24] 


nature apply to personal, as well as to real, prop- 
erty,’” and even in a state where the statute by its 


terms applies only to real property it may be ap-. 


plicable to the proceeds of the sale of real property 
by virtue of other statutes relating to the right to 
the proceeds of the sale of real property of persons 
under disability.78 Also, some of these statutes are 
limited to property acquired by ‘‘descent,’’ as used 
in its technical sense,’® but where the statute by its 
terms applies to property derived by gift, devise, or 
descent, it comprehends a case where the deceased 
minor acquired property from his or her parent as 
a substituted devisee.®° 

[§ 23] 8. Reversion of Gift on Death without 
Issue. When an estate has come to an intestate by 
gift or by a conveyance in consideration of love 
and affection, it is frequently provided that if he 
dies without children or other descendants, it shall 
revert to the donor, if living, subject to the rights 
of the husband or the wife of the donee.8+ Even 
where the title has never been in the’donor, as where 
a parent purchases land but has it conveyed by the 
grantor directly to his child, the case may come 
within such a statute.*? It is of course necessary 
to the operation of such a statute that the estate 
came to the intestate by way of gift and not for a 
valuable consideration.®$ 
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[§ 24] 9. Remainders, Reversions, and Exe- 
cutory Devises. In accordance with the common-law 
rule that actual seizin, as distinguished from seizin 
in law, was necessary to constitute a person an an- 
cestor or stock of descent from whom the property 
could pass by descent and from whom the course of 
descent could be traced,** it has been held or stated 
in various cases that, under the common law, if a 
person entitled to the reversion or remainder died 
during the continuance of the particular estate, he 
could not transmit his interest to his heirs, as he 
had never had seizin, but the heirs of the person 
last actually seized were entitled to the inherit- 
ance.®> However, as at present all vested interests 
are deemed capable of transmission by descent,°® 
and as under the statutes of a majority of states 
actual seizin or possession is not necessary to con- 
stitute a person a stock of descent,®’ it is now the 
prevailing rule that the reversion or vested remain- 
der of a person dying intestate passes to his heirs 
by the same rules as an estate in possession.®*& Also, 
in the ease of executory devises and contingent re- 
mainders which in respect to descent are deemed to 
stand on the same footing where the contingency is 
not on account of the person but is in reference to a 
collateral event, and the devisee or remainderman 
dies before the happening of the contingency, his 


scent of an estate to children, one 
of them shall happen to die In in- 
fancy, that is, at any time before ar- 
riving at the age, at which, by law, 
he has the power of disposing of his 
estate, and before he has by mar- 
riage contracted obligations and es- 
tablished mew  connexions which 
change his relative situation to oth- 
ers, his share of the inheritance, that 
is, his portion of the intestate estate, 
for the descent of which the statute 
is now providing, shall go just in the 
same manner as if such child had 
died in the lifetime of the ances- 
tor, or, in other words, to those who 
would have taken the same share if 
such child had not existed. It di- 
rects that it shall go to the other 
children of the parent from whom it 
came, which it would have done, had 
the child so dying not been in exist- 
ence at the time of the decease of 
such parent. It is rather giving a 
new destination to that portion of 
the parent’s estate, which has in 
some measure failed to accomplish 
the design of the legislature by the 
premature death of such child, than 
to provide a new and distinct rule 
of distribution for such child’s own 
estate.” Nash v. Cutler, 16 Pick. 
(Mass.) 491, 499. To same effect 
Crouthamel v. Welch, 53 Okl. 288, 156 


P 302. 

77. Clark’s App., 58 Conn. 207, 20 
A 546; Bushnell v. Dennison, 13 Fla. 
77 [overr Jones v. Dexter, 8 Fla. 
276]; Welles’s Est., 161 Pa. 218, 28 
A 1116, 1117 (applying Connecticut 
Beers» In re Fort, 14 Wash. 10, .44 

104. 

78. Weisiger v. McDonald, 116 Ky. 
862, 76 SW 1080, 25 KyL 1053, 81 SW 
687, 26 KyL 416. 

79. In re Donahue, 36 Cal. 329; 
mee v. Cutler, 16 Pick. (Mass.) 

80. Banks v. Cornelison, 


159 Ky. 
793, 169 SW 502. 

81. Mitchell vy. Parkhurst, 17 Ind. 
146; Gillispie v Day, 19 La. 263; 
Rouanet v. Hunt, 17 La. 407 [overr 
Prejean v. Le Blane, 3 La. 19]; Segh- 
ers v. Schmidt, 12 La. 207 (holding 
that, under the Louisiana code, the 
right of reversion does not accrue so 
long as any of the donee’s descend- 
ants are living); Butler v. King, 2 
Yerg. (Tenn.) 115. 

Reversion of gift made from one 
spouse to another see infra § 87. 

82. Cotton. v. Citizens’ Bank, 97 
Ark. 568, 185 SW 340; Dolin v. Leon- 


ard, 144 Ind. 410, 438 NE 568. 
Purchase of property by parent for 
child as advancement see infra § 227. 
83. Wagner v. Weyhe, 164 Ind. 177, 
73 NE 89 [rev (A.) 71 NE 915]. 
aoe generally see Gifts [20 Cyc 


84. See supra § 18. 

85. U. S.—Cook v. Hammond, 6 F. 
Cas. No. 3,159, 4 Mason 467. 

Tll.— North v. Graham, 235 Ill. 178, 
184, 85 NE 267, 126 AmSR 189, 18 
LRANS 624. 

N. Y.—Jackson v. Hilton, 16 Johns. 
96; Bates v. Shraeder, 13 Johns. 260; 
inh age) v. Hendrick, 3 Johns. Cas. 
ie C.—Lawrence v. Pitt, 46 N. C. 

S. C.—Seabrook v. Seabrook, 16 
S.C. Eq. 201. 

Va.—Dickenson_ v. 
Munf. (20 Va.) 422. 

Eng.—Doe v. Hutton, 3 B. & P. 643, 
127 Reprint 347; Ratcliff’s Case, 3 
Coke 37, 76 Reprint 413; Buchanan v. 
Harrison, 1 John. '& H. 662, 70 Re- 
print 909; Kellow v. Rowden, 3 Mod. 
253, 87 Reprint 167. 

“Under the common law the rever- 
sion descended to the heirs of the 
person who was last seized in fee. 
(Tiedeman on Real Prop.—3d ed.— 
sec. 293; 4 Kent’s Com.  *388.) 
Though the law passed an inherit- 
ance to the heir immediately upon 
the ancestor’s death, he thereby only 
acquired a _ seizin in law, and this, 
alone, would not enable him to trans- 
mit the inheritance to his heirs, He 
must have obtained an actual seizin 
or possession or seizin in deed, ac- 
cording to the maxim seisina facit 
stipitem, as contradistinguished from 
a seizin in law, in order to make the 
estate transmissible to his heirs.” 
North v. Graham, supra. 

Remainders generally see Estates 
[16 Cyc 648]. 

Reversions generally see Hstates 
[16 Cye 661]. 

86. See supra § 12. 

87. See supra § 18. 

ss. U. S.—Gardner v. Collins, 2 
Pet. 58, 7 L. ed. 347; Cook vy. Ham- 
peou 6 F. Cas. No. 3,159, 4 Mason 


67. 

Conn.—Hillhouse v. Chester, 3 Day 
166, 8 AmD 265. 

Ga.—Anderson v. Burney, 146 Ga. 
138, 98 SE 98; Green v. Driver, 143 
Ga, 134, 84 SE 552; Oliver v. Powell, 
114 Ga, 592, 40 SE 826; Wright v. 
Wright, 99 Ga. 324, 25 SE 678. 


Holloway, 6 


Tll.—wNorth v. Graham, 235 Ill. 178, 
184, 85 NE 267, 126 AmSR 189, 18 
LRANS 624. 

Iowa.—O’Connor vy. Halpin, 166 
Iowa 101, 147 NW 185; Shafer v. 
Tereso, 133 Iowa 342, 110 NW 846. 

Ky.—Bowe v. Richmond, 109 SW 
359, 33 KyL 173; Steward v. Barclay, 
2 Bush 550; Joyes v. Lawrence, 3 KyL 
688, 11 Ky. Op. 538; Vandergrift v. 
Cox, 8 Ky. Op. 334; Coomes v. Coomes, 
1 Ky. Op. 406. 

Sete pees v. Miller, 10 Metc. 


Mich.—Curtis v. Fowler, 66 Mich. 
696, 33 NW 804. 

Minn.—Johrden y. Pond, 126 Minn. 
247, 148 NW 112. 

; N. J.—Moore v. Rake, 26 N.-J. L. 

74. / 

N; Y.—Byrnes v. Stilwell, 103 N. Y. 
453, 9 NE 241, 57 AmR 760, 25 NY 
WklyDig 133 [mod 88 Hun 523]; 
Sheridan v. House, 4 Abb. Dec. 218, 
4 Keyes 569; In re Radford, 101 Misc. 
278, 166 NYS 910; Lakey v. Scott, 15 
NYWklyDig 148; Peo. v. Conklin, 2 
Hill 67; Wimple v. Fonda, 2 Johns. 
288. 

N. C.—Early v. Early, 134 N. C. 
258, 46 SE 503 [dist Lawrence v. 
Pitt, 46 N. C. 344, on the ground that 
it was decided under the law as it 
existed before being changed by the 
code]; Hackney v. Griffin, 59 N.C. 
381; Robertson v. Fleming, 57 N. C. 


Pa.—Cote’s App., 79 Pa. 235. 

S. C.—Hicks v. Pegues, 25 S. C. Eq. 
413. 

vVt.—Gourley v. Woodbury, 42 Vt. 
895 


And see Starr v. Starr Methodist 
Protestant Church, 112 Md. 171, 76 
A 595 (stating the rule that the re- 
version of a lessor descends to his 
heirs at law, but not applying it on 
account of the reversion having been 
devised to the lessee on a limitation 
over which was void, and because, 
therefore, the lessee and devisee be- 
came invested with an absolute fee 
simple estate). 

The “common law doctrine was fol- 
lowed by the courts in early deci- 
sions of some of our States but was 
repudiated by many, and has now 
been abrogated in most, if not all, so 
that ‘reversions and remainders 
vested by descent pass to the heirs 
in like manner as other estates, and 
no distinction is made between 
estates in possession and in rever- 
sion.’” North v. Graham, supra.’ 
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interest passes to his heirs by descent.®® Although 
a possibility of reverter, as in the case of a deter- 
minable or qualified fee, is not a reversion,®® and 
according to some authorities it passes not by de- 
scent, but by right of representation, to the heirs 
of the grantor,®? who are to be determined as of 
the time of breach,®? other authorities hold that it 
descends on the grantor’s death to his heirs,®* who 
are to be determined as of the date of the grantor’s 
death and not as of the date the qualified fee is 
terminated.®* In the case of a reversion or vested 
remainder, the heirs of the reversioner or remainder- 
man are determined as of the date of the decease 
of the reversioner or remainderman,®® and where a 
reversion is created by the operation of a statute of 
descent which provides that on the death of a per- 
son intestate and leaving no descendants or father, 
the mother shall take a life estate, with reversion to 
such brothers and sisters of the intestate as may be 
living, the reversioners are such brothers and sisters 
as are living at the time of intestate’s death, and 
they take a vested future estate,®® but where a con- 
tingent remainderman dies before the particular 
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estate falls in, the remainder passes to those persons 
who are his or her heirs at law when the contingency 
happens.®? A remainderman takes under the instru- 
ment creating the remainder and not by descent 
from the life tenant,’ and accordingly, on his death, 
the estate further descends as ancestral property 
where it was created by the will of an ancestor.®® 
However, where a parent conveys real property to 
his or her child, and the latter dies intestate and 
without issue or descendants, whatever interest the 
parent then takes in the property is by inheritance 
and not by reversion.! 

Vested remainder acquired by purchase. One who 
has a vested remainder acquired by purchase is held 
to have such a seizin as will constitute him a stirps, 
or stock of descent, aside from any statutory pro- 
vision.? 

Personal property. Where a person entitled to a 
reversionary interest in personal property dies be- 
fore the particular interest expires, his interest goes 
to his personal representatives and eventually to his 
distributees.® 


III. PERSONS. ENTITLED AND THEIR RESPECTIVE SHARES 


[§ 25] A. Heirs and Next of Kin—1l. In Gen- 
eral—a. Use of Terms.: Where the term ‘‘next of 


[a] MTllustrations—(1) A _ vested] vise). 
remainder in an infant passes to his 
heirs on his death. 
falo Loan, ete., Co., 75 Misc. 23, 132 89. 


} Right of widow to share in vested 
Bailey v. Buf-| remainder see infra § 


kin’? or ‘‘heir’’ is employed in a statute of descent 
and distribution, it will be deemed to be used in its 
Wills [40 Gye 1644]. 

Vested and contingent remainders 


81. distinguished see Deeds § 285; Wills 
[40 Cye 1664]. 


NYS 518 [rev on other grounds 151 
App. Div. 166, 135 NYS 344]. (2) 
“We have then this state of facts: 
The will [of the father] gave to Mary 
Halpin, the mother, a life estate in 
the property in controversy. It gave 
to Kate Halpin, the fee subject to the 
life estate. This passed to her im- 
mediately upon the death of her 
father. She was possessed of this 
estate, with the right to alienate it 
at the time of her death, subject 
only to the life estate of her mother. 
She was therefore, in a legal sense, 
the owner of the property, subject 
to the interest devised to Mary Hal- 
pin. Inasmuch.as she was the own- 
er at the time of her death, she is 
deemed to be seised and possessed 
of the same at the time of her death. 
It was true that she did not then 
have the physical possession of it, 
nor the right to the immediate en- 
joyment of the physical property, hut 
she was seised and possessed of a 
legal and equitable estate in the 
same. This estate upon her death 
would pass to her legal heirs, sub- 
ject to the life estate in her mother. 
Having died without legal heirs, one- 
half of the estate in this property 
passed to her mother, and the other 
half to her husband, as provided in 
section 3379 of the Code.’’. O’Connor 
Rotel pir 166 Iowa 101, 108, 147 NW 


[b] Reversion subject to be di- 
vested.—Where contingent remain- 
ders are created, the reversion in fee 


of the grantor or devisor’ descends 


to his heirs at law, subject to be di- 
vested on the happening of the con- 
tingency. Kamerer vy. Kamerer, 281 
Ill. 587, 117 NE 1027; Collins v. Chi- 
cago Sanitary Dist., 570 Tl. 108, 110 
NE 318. And see “Interior, etc., Ed 
Co..v. Epling, 70 W. Va. 6, 73 SE 51 
(holding that, where a contingent re- 
mainder created by will fails on ac- 
count of the death of the life tenant 
without a remainderman having come 
into being, and there is no residuary 
clause in the will, the property goes 
to the heirs at law of the testator un- 
der a statute providing for such a 
disposition of the estate in case a de- 
vise shall become incapable of taking 
effect and there is no residuary de- 


Del.—Kean v. Hoffecker, 2 Del. 
103, 29 AmD 336. 

Ill.— Fitzgerald v. Daly, 284. Tl. 
42, 119 NE 911; Blackstone v. Alt- 
house, 278 Ill. 481, 116 NE 154, LRA 
1918B 280; Drury v. Drury, 271 Ill. 
336, 341, 111 NE 140. 

Md.—Rosenzwog v. Gould, 131 Md. 
209, .101 A 665; McClurg v. Myers, 
129 Md. 112, 98 A 491. 

N..C.—Clark. v.. Cox, 115 N.,C..93, 

20 SE 176. 
WS Brora de de Est., 15 Pa, Dist. 
Seatt oe ae v. Medley, 81 Va. 265, 
“A contingent remainder is de- 
scendible where the contingency is 
not as to the persons who will take 
the ultimate remainder in case it 
should ever vest.” Drury v. Drury, 
supra. 

Executory devisees ‘are not mere 
possibilities, but, substantial inter- 
ests, and in respect to their trans- 
missibility, they stand on the same 
footing with contingent remainders. 
On this point the authorities are 
agreed, and an examination of the 
cases will show that no doubt re- 
specting it has been entertained with- 
in the last century. ‘An executory 
interest,’ says Fearne, ‘whether in 
real or personal estate, is transmis- 
sible to the representative of the de- 
visee, when such devisee dies before 
the contingency happens; and if not 
before disposed of, will vest in such 
representative when the contingency 
happens.’ Fearne on Rem. 44, Un- 
doubtedly, if the limitation over is 
to children who shall attain a cer- 
tain age, or survive a given period 
or event, the effect of the death of 
any child pending thé contingency, 
will be to strike the name of such 
deceased child out of the class of 
presumptive objects. ‘But where,’ 
says Jarman, ‘the contingency on 
which the vesting depends is a col- 
lateral event, irrespective of attain- 
ment to a given age and surviving a 
given period, the death of any child 
pending the contingency works no 
such exclusion; but simply substi- 
tutes and lets in the legatee’s repre- 
sentative for himself.’ 1 Jarman on 
Wills, 861.” Medley v. Medley, supra. 

Executory devises generally sce 


90. See Hstates [16 Cyc 661]. 

91. Puffer v. Clark, (Mich,) 168 
NW 471; Upington v. Se Ngee pee 
N. Y. 143, 45 NE 359, 837 LRA 7 

92. Puffer v. Clark, (ntich.) 68 
NW 471. 

93. North v. Graham, 285 Ill. 178, 
Baie NE 267, 126 AmSR 189, 18 LRANS 

94. North v, Graham, 285 Ill. 178, 
85 NE 267/ 126 AmSR 189, 18 LRANS 


624, 

95. Miller vy. Miller, 10 Mete. 
(Mass.) 393; Kesterson v. haces ites 35 
Tex. Civ. A. 285, 80 SW 97 (holdin 
that a person born after the death of 
the remainderman does not take any 
interest in the remainder). 

96. Barber v. Brundage, 169 N, Y. 
368, 62 NE 417 [aff 50 App. Div. 128, 
63 NYS 847]. 

97. Buck v. Lantz, 49 Md. 489, 

98. cee v. Reamer, 8 Bush 
(Ky.) 2 

99. Frost v. Williams, 15 Ark. 682; 
Doppler v, Clouwetter, 20 Oh, Cir: 
Ot. 701, 11 Oh. Cir, Dec. 374. 

What constitutes alcestral estate 
see supra § 20, 

1. Wingate v. James, 121 Ind. 69, 
22 NB 785. 

2. Turner vy. Patterson, 5 ' Dana 
Ry.) 292; Wendell v. Crandall, 1 

Y. 491 [aff 2 Den, 9]. 

Nig) Whitman v. Whitney, 228 Mass. 
18, 116 NE 893; Treadwell v. Tredwell, 
86 Misc. 104, 148 NYS 891; Matter of 
Kane, 2 Barb. Ch. (N. Y.) 875; Hoes 
v. Van Hoesen, 1 Barb. a (N, x 
879 [aff 1/N. Y. 120, How. A. Cas, 271, 
4 HowPr 228]. 

[a] Expectant estate —A vested 
remainder in personal property is an 
expectant estate which, under the 
Real Property Law § 59, is descend- 
ible in the same manner as an estate 
in possession. Tredwell vy. Tredwell, 
86 Misc, 104, 148 NYS 391. 

Remainders in personal property 
see Estates [16 Cyc 650]. 

4, Cross references: 

Definitions of terms see Heir or Heirs 
[21 Cyc 408]; Kindred. [24° Cyc 
804]; Lineal Heirs [25 Cyc 1448]; 
Next of Kin [29 Cye 1044], 

Meaning of word “heirs’’ when used 
in will see Wills [40 Cye 1459]. 

Persons included in “next of kin” as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 25-29] DESCENT AND 
common-law sense, unless it clearly appears that a 
different sense was intended.5 In many statutes, 
however, these terms are used interchangeably in 
reference to the persons entitled to take both real 
and personal estate of a decedent.® 

[§ 26] b. Consanguinity and Affinity.” Except 
in the case of a surviving husband or wife,® and ex- 
cept where, by adoption proceedings, a person has 
acquired a legal status of parent or child,® the vari- 
ous statutes of descent and distribution generally 
confer rights of inheritance upon blood relatives 
only,*° and do not make a person an heir of the 
blood relatives of his or her spouse." 

[§ 27] ¢. Order of Succession in General. At 
common law, the rules or canons of descent, which, 
as has been stated, apply only to real property,!? 
are as follows: First, the rule that inheritances 
shall not lineally ascend; second, the rule prefer- 
ring the male to the female issue and stock; third, 
the rule of primogeniture among males; fourth, the 
rule giving the right of representation; fifth, the 
rule that descent must be traced from the first pur- 
chaser; sixth, the rule excluding collateral kinsmen 
of the half blood from the inheritance; seventh, the 
rule that, in all collateral inheritance, the male 
stocks shall be preferred to the female, unless the 
lands have in fact descended from a female.'* 
Among other results, the effect of these rules or 
canons is to exclude parents and other lineal an- 
eestors,!* and also to exclude collaterals,'® except 
when they are of the blood of the first purchaser.'® 
It is said that the Roman law of succession, and also 
the Spanish, provided first for descendants, then 
ascendants, and lastly collaterals.17 While in the 
several states, the statutes generally specify certain 
near relatives of the intestate and the order in which 
they shall succeed to his property, the order of suc- 


in will see Wills [40 Cyc|ants 5 C. J. p 604 


used 
66]. 15. 
5. McCool v. Smith, 1 Black 


See Watson v. 
N. C. 246, 69 SE 133 (stating, but not 
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cession which they prescribe is generally in sub- 
stance that of the Roman and Spanish law.18 

[§ 28] d. Degrees of Kindred—(1) Computa-. 
tion. Hach generation is called a degree in deter- 
mining the propinquity of consanguinity of one or 
more persons to an intestate.’® In reckoning degrees 
of consanguinity there are two recognized modes; 
one, according to the canon law, and the other ac- 
cording to the rules of the civil law. The canon- 
law mode of computation, which is generally said 
to have been adopted into the common law respect- 
ing the descent of real property, although there is 
some doubt as to this,?° is to begin with the common 
ancestor and count downward to the claimant; and 
the civil law rule is to begin with the intestate, and » 
ascend from him to a common ancestor, and descend 
from that ancestor to the claimant, reckoning a 
degree each generation, as well in the ascending as 
in the descending line.*4_ Where there are persons 
so related to the intestate as to come within a stat- 
ute naming certain relatives and the order in which 
they shall inherit, the statute is controlling ;22 but 
where none of the specified relatives survive, it then 
becomes important to determine whether the ‘‘next 
of kin’’ is to be computed according to the rules of 
the canon or civil law. Except in a few states, where 
it is expressly provided by statute that degrees of 
kindred shall be computed by the rules of the canon 
or common law,?* the rule adopted in the various 
states and in Canada, either by express statutory 
enactment or judicial construction, is that of the 
civil law.4 

Under the English statute of distributions, relat- 
ing solely to personal property, the degrees of kin- 
dred are reckoned according to the civil law rule.?® 

[§ 29] (2) Kindred of Equal and Unequal De- 
gree—(a) In General, Except where part of the 
pie v. Foy, 40 N. C. 280. 


24. Cal.—lIn re Nigro, 172 Cal. 474, 
156 P 1019; Peo. v. De la Guerra, 24 


Sullivan, 153 


(U. S.) 459, 17 L. ed.) 218; State v. 
Engle, 21 N. J. L. 347. 

Construction generally of statutes 
of descent employing common-law 
terms see supra § 4. 

6. Cal.—In re Ricaud, Myr. Prob. 
158. 

Conn.—Hillhouse v. Chester, 3 Day 
166, 3 AmD 265. 

Ind.—L. T. Dickason Coal Co. v. 
‘Liddil, 49 Ind. A. 40, 94 NE 411. 

Ky.—Erol v. Erol, 9 Ky. Op. 739. 

N. Y.—Train v. Davis, 49 Mise. 162, 
98 NYS 816 [aff 116 App. Div. 917 
mem, 101 NYS 1147 mem]. : 

7. “Affinity” defined see Affinity 2 
© 


i» J 3 7 F. 
tee ae defined see 12 C. J. 
p 510. 

8. See infra § 78 et seq. 

9. See Adoption of Children §§ 
128-137. 

10. Speer v. Miller, 37. N. J. Eq. 
492 [rev on other grounds 38 N. J. Eq. 
567]; Peterson v. Webb, 39 N. C. 
56. 

11. Green v. Grant, 108 Ga. 751, 
32 SE 846; Hummelman v. Mounts, 87 
Ind. 178; Schultz v. Schultz, (Lowa) 
167 NW 674; Hatton v. Wheaton, 158 
Iowa 460, 139 NW 1108. 

[a] Thus (1) a husband is not an 
heir of his mother-in-law (Hatton, v. 
Wheaton, 158 Iowa 460, 139 NW 
1108), (2) or of his father-in-law 
(Hummelman y. Mounts, 87 Ind. 178), 
(3) nor is a wife an heir of her 
brother-in-law (Green v. Grant, 108 
Ga. 751, 32 SE 846), (4) or father-in- 
law (Schultz v. Schultz, (lowa) 167 
NW 674). 

12. See supra § 3. 
13. 2 Blackstone Comm. pp 208- 


4. 
14. See infra §§ 41, 55. 
“Ascendants” defined see Ascend- 


23 


applying common-law rule). 
Rights of inheritance of particular 
collaterals: 
Brothers and sisters and their de- 
scendants see infra §§ 45-54. | 
Uncles, aunts, cousins, ete., see infra 
§§ 62-64. 
16. 2 Blackstone Comm. p_ 220; 
€ ta Litt. § 4; 2 Tiffany Real Prop. 


17. Cutter v. Waddingham, 22 Mo. 
206; Childress v. Cutter, 16 Mo. 24. 

18. See statutory provisions; and 
Heller y. Teale, 216 Fed. 387 (con- 
ee and applying New York stat- 
utes). 

19. In re Nigro, 172 Cal. 474, 156 
Eanes Pearson v. Grice, 6 La. Ann. 


20. Bruce v. Baker, 1 Wils. (Ind.) 
462; Schenck v. Vail, 24 N. J. Eq. 
538; Clayton v. Drake, 17 Oh. St. 
367 


21. Bruce v. Baker, Wils. (Ind.) 
462; Van Cleve v. Van Fossen, 73 
Mich. 342, 41 NW 258; In re Shedaker, 
74 N. J. Eq. 802,70 A 659; Troop v. 
Robinson, 45 N. S. 145 [allowing app 
8 EastLR 366]. 

[a] Thus, by the civil law mode 
of computation: (1) A grandfather is 
nearer of kin than an uncle or aunt. 
Matter of Afflick, 10 D. C. 95; Barger 
v. Hobbs, 67 Ill. 592. (2) A great- 
grandmother is one degree nearer 
than a great-uncle or great-aunt. 
Bruce v. Baker, Wils. (Ind.) 462. 
(3) Grandnephews are one degree 
further removed than uncles and 


aunts. In re Shedaker, 74 N. J. Eq. 
802, 70 A 659. 

22. Smith v. Smith, 4 R. I. 1. 

23. Ector v. Grant, 112 Ga. 557, 


387 SE 984, 53 LRA 723; Wetter v. 
Habersham, 60 Ga. 193; Paul v. Car- 
ter, 153 N. C. 26, 68 SE 9054 Gilles- 


Cal... Ts. 5 
Conn.—Campbell’s App., 64 Conn. 
277, 29 A 494, 24 LRA 667; Hillhouse 
v. Chester, 3 Day 166, 3 AmD 265, 
_D. C.—Matter of Afflick, 10 D. C. 


95. 
Ill.— Hays v. Thomas, 1 Ill. 180. 
Ind.—Bruce v. Bissell, 119 Ind. 525, 
22 NE 4, 12 AmSR 486; Cloud v. 
Bruce, 61 Ind. 171; Clark v. Sprague, 
Sane Ha 412; Bruce v. Baker, 1 Wils. 


Ilowa.—Martindale v. Kendrick, 4 
Greene 207. 

Me.—Decoster v. Wing, 76 Me. 450. 

Mass.—Cooley v. Dewey, 4 Pick. 93, 
if AmD 326;'Mayo v. Boyd, 3 Mass. 


Mich.—Lyon v. Crego, 187 Mich. 
625, 154 NW 65; Van Cleve v. Van 
Fossen, 73 Mich. 342; 41 NW 258. 

N. J.—Taylor v. Bray, 32 N. J. L. 
182; Smith v. McDonald, 69 N. J. Eq. 
765, 61 A 453 [aff 71 N. J. Eq. 261, 65 


A 840]; Smith v. Gaines, 36 N. J. Eq. 
ge Schenck v. Vail, 24 N. J. Hq. 


N. Y.—Sweezey v. Willis, 1 Bradf. 
Surr. 495. 
epee Cav tpn v. Drake, 17 Oh. St. 

Pa.—Sturgeon v. Hustead, 196 Pa. 
148, 46 A 377; McDowell v. Addams, 
45 Pa. 430. 

S. C.—Shaffer v. Nail, 4 S. Cc. L. 
160. 

Wis.—Brown vy. Baraboo, 90 Wis. 
151, 62 NW 921, 30 LRA 320; Mc- 
Cracken y. Rogers, 6 Wis. 278. 

N. B.—Carter v. Lowerison, 4 N. B. 
Eq. 10, 4 EastLR 391. 

N. S.—Troop v. Robinson, 45 N. S. 
145. 

25. Mentney v. Petty, Prec. Ch. 
593, 24 Reprint 266; Lloyd v. Tench, 2 
Ves. 213, 28 Reprint 138; Thomas v. 
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L§§ 29-30 


members of that class are deceased, and taking by 
right of representation is permitted,° kindred of the 
degree nearest to the intestate succeed to the estate, 


the inheritance always descended in stirpes;** but in 
collateral succession the rule of the Roman law dif- 
fered from the common law, for, according to the 


Stirpes or per Capita. 


to the exclusion of those of more distant degrees ;7 
and, both by express statutory provision and other- 
wise, where the next of kin of the intestate, who are 
entitled to share in the estate are in equal degree 
to the deceased, they share equally in his estate.?* 


Primogeniture, or the rule that, 


two or more males in equal degree, the eldest only 
shall inherit,2® has been abolished in the several 
states, sometimes expressly, and sometimes by the 
establishment of another course of descent.%° 

(b) Representation and Taking per 
Representation or that rule 
of law by which the children, or their descendants, 
of a deceased person who, if he had lived, would 
have taken property by virtue of an intestacy, stand 
in his place so as to take the property which he 
would have taken had he lived,*! is stated to be an 
admitted principle of the common law.*? 
Roman law, the right of representation continued in 
infinitum in the descending line, and, in all eases, 


[§ 30] 


Ketieriche, 1 Ves. 333, 27 Reprint 
106 


26. See infra §§ 39, 48, 

27. Cal.—In re Nigro, B73" Cal. 474, 
156 P 1019. 

Ri Sc hy rata v. Grice, 6 La. Ann. 
Nebr.—Clary v. Watkins, 64 Nebr. 
386, 89 NW 1042. 

N. ¥.—In re Tone, 170 NYS 844. 

Philippine. — De Torres Vv. De 
Torres, 28 Philippine 49; 
Candia, 23 Philippine 443; 
Iturralde, 5 Philippine 176. 

Porto Rico.—Rcmero v. Ruiz, 8 
Porto Rico 25. 

S. C.—Witsell v. Linder, 3 S. C. Eq. 
481. 

fa] Thus (1) relatives in the fifth 
degree succeeded to the estate of any 
intestate to the exclusion of those 
of the sixth degree. Witsell v. Lin- 
der, 3 S. C. Eq. 481. (2) Where intes- 
tate leaves children and grandchil- 
dren, the latter do not participate in 
the estate, unless their parent, the 
child of intestate, is dead. In re 
Tone, 170 NYS 844. 

28. Pearson v. Grice, 6 La. Ann. 
232; Knapp v. Windsor, 6 Cush. 
(Mass.) 156; In re Davenport, 172 
N. Y. 454, 65 NE 275 [aff 67 App. 
Div. 191, 73 NYS 653, 32 NYCivProc 
327]; Hill v. Nye, 17 Hun (N. Y.) 
457; Matter of Schlosser, 63 Misc. 
166, 116 NYS 796 [aff 136 App. Div. 
898 mem, 120 NYS 1145 mem]; Re 
Adams, 6 Ont. L. 697, 2 OntWR 1156, 
24 CanLTOccNotes 59. 

Whether kindred of half blood 
share equally or unequally with kin- 
dred of whole blood of same degree 
see infra §§ 32, 51, 61. 

29. 2 Blackstone Comm. p 214. 

30. Brewer v. Blougher, 14 Pet. 
(U. S.) 178, 10 L. ed. 408; Eslava v. 
Doe, 7 Ala. 543 [aff 9 How. (U. S.) 
421, 12 L. ed. 200]; Davis v. Rowe, 6 
Rand. (27 Va.) 355. 

31. Stallworth v. Stallworth, 29 


Ala. 79 
v. Vail, 24 N. J. Ea. 


Sarita v. 
Pavia v. 


32. Schenck 
eae Fidler v. Higgins, 21 N. J. Eq. 

33. Daboll v. Field, 9 R. I. 266; 
4 Kent Comm. p 379. 

34. 2 Blackstone Comm. pp 217, 
517; Justinian Inst. III i 6. 

35. See statutory provisions; and 
infra § 39. 

36. See infra §§ 49, 60. 

37. Ark.—Byrd v. Lipscomb, 20 
Ark. 19; Scull v. Vaugine, 15 Ark. 
695; Kelly v. McGuire, 15 Ark. 555. 

Cal.—In re Nigro, 172 Cal. 474, 156 
P 1019. 
eae oe v. Davidson, 45 Ga. 


stood in equal d 
where there are 


descendants.*® 


applicable regar 


equal degree of 
By the 


per stirpes.*® 
Ind.—Baker y. Bourne, 127 Ind. 466, 
26 NE 1078; Blake v. Blake, 85 Ind. 


5. 

Me.—Hall’s App., 102 A 977. 

2 Seariike er v. Collier, 3 Harr. & 

Mass.—Snow v. Snow, 111 Mass. 
Be eye ey a v. Windsor, 6 Cush, 156. 

H.—Anderson v. French, 77 
No iz - 509, 93 A 1042, LRA1916A. 660, 
AnnCas1916B 89; Nichols v. Shepard, 
63 N. H. 391. 

N. J.—Fisk v. Fisk, 60 N. J. Eq 
ioe, 46 A 538; Wagner v. Sharp, 33 
N. J. Eg, 520. 

N. "Y.—Barber v. Brundage, 50 App. 
Div. 123, 63 NYS 347 [aff 169 N. Y. 
368, 62 NE 417]; Hyatt v. Pugsley, 33 
Barb. 373% Fletcher v. Severs, 10 NYS 
6; Adams v. Smith, 20 AbbNCas 60; 
Pond v. Bergh, 10 Paige 140. Contra 
Jackson v. Thurman, 6 Johns. 322. 

Oh.—Treat vy. Bessey, 25 Oh. Cir. 
Ct. 366; Goff v. Disbennet, 33 Oh. Cir. 
Ct. 234. 

Pa.—In re Cremer, 156 Pa. 40, 26 A 
782; Person’s App., 74 Pa. 121; Eshle- 
man’s App., 74 Pa. 42; Miller’s App., 
40 Pa. 387; McConnell’s Est., 5 Pa. 
Super. 120; Forsyth v. Smith, 25 Pa. 
Dist. 633; Kenderdine’s Est., 6 Pa. 
Dist. 260, 19 Pa. Co. 201; In re De 
Haven, 1 PaLJR 336, 2 PaLJ 3823; 
In re Chess, 2 Pittsb. 130; Sutton’s 
Est., 27 PittsbLegJNS 291; Dorsey v. 
Van Horn, 9 WklyNC 95; In re Fis- 
ter, 2 Woodw. 323. But for decisions 
under the act of April 27, 1855, which, 
in so far as it provided for a per 
stirpes distribution among certain 
classes of collateral heirs, was re- 
pealed by the act of June 30, 1885, 
see Hayes’ App., 89 Pa. 256; Brenne- 
man 6, App., 40 Pa. 115. 
pe ¢ C.—Stent v. McLeod, 7 C2, 

Vt.—Hatch v. Hatch, 21 Vt. 450. 

Va.—Davis v. Rowe, 6 Rand (20 
Va.) 355. 
eee re Carscallen, 13 OntWN 


[a] MNephews and nieces.—Where 
all the next of kin are nephews and 
nieces of the intestate, they take 
per capita. Blake v. Blake, 85 Ind. 
65; Hall’s App., (Me.) 102 A 977; 
Fisk v. Fisk, 60 N. J. Eq. 195, 46 A 
538; Goff v. Disbennet, 33 Oh. Cir. 
Ct. 234; Davis v. Rowe, 6 Rand. (27 
A 355; Re Carscallen, 13 OntWN 


38. Ark.—Garret v Bean, 51 Ark, 
52, 9 SW 435; Byrd v. Lipscomb, 20 
Ark. 19. 

Ga.—Houston v. Davidson, 45 Ga. 
574; Odam v. Caruthers, 6 Ga. 39 

Ind.—Kilgore vy. Kilgore, 127 Ind. 
276, 26 NE 56; Blake v. Blake, 85 Ind. 


former, the division of the estate among collaterals 
per stirpes took place only where the persons suc- 
ceeding to the inheritance were of unequal degree; 
representation had no place where such persons 


egree.** The right to take by repre- 


sentation is secured to the descendants of the intes- 
tate’s children in probably all the states,?> but, 
among collaterals, it is generally limited so as not 
to extend beyond brothers’ and sisters’ children or 


Also, in the United States, it is a 


rule, expressly stated by statute in some states, and 


dless of how remote from the intes- 


tate the nearest degree of living relatives may be, 
and regardless of how numerous the issue of one of 
the persons of a deceased nearer class of kin may 
be, that when all the heirs of an intestate are in 


consanguinity to the decedent, they 


take per capita,?* but when they stand in different 
degrees of consanguinity, then the more remote take 


There are exceptions to this rule, 


65; Brown v. Taylor, 62 Ind. 295; 
Cox v. Cox, 44 Ind. 368. 
Iowa.—Johnson vy. Bodine, 108 Iowa 
594, 79 NW 348, 
Ky.—Jacks2n v. Moore, 8 Dana 170. 
Me.—Healey v. Cole, 95 Me. 272, 
ahah 1065; Doane v. Freeman, 45 Me, 


Md.—Gulick v. Fisher, 92 Md. 353, 
48 A 3875; Conner v. Waring, 52 Ma. 
28 Maxwell v. Seney, 5 Harr. & J. 

Mass.—Balch v. 


149 Mass. 
39, 20 NE 322. 

Mich,—Ernst v. Freeman, 129 Mich. 
271, 88 NW 636. 

Mo.—Messersmith v. Messersmith, 
264 Mo. 610, 175 SW 914; Aull vy. 
Day, 133 Mo, 337, 34 SW 578; Copen- 
haver v. Copenhaver, 78 Mo. 55 [aff 
ae . 200]; In re Williams, 62 Mo. 

H.—Preston v. Cole, 64 N. H. 


N. 
459, 13 A 788. 
N. McDonald, 71 N. J. 


J.—Smith v. 
Eq. 261, 65 A 840. 

N. Y.—Beebe v, Estabrook, 79 N. Y. 
246 [aff 14 Hun 523]; Matter of Prote, 
54 Mise. 495, 104 NYS 581 [aff 133 
App. Div. 938 mem, 118 NYS 1136 
mem]; Matter of Fleming, 48 Misc. 
589, 98 NYS 306; Matter of Dunning, 
48 Mise. 482, 96 NYS 1110; In re 
Rowe, 170 NYS 742; Pond v. Bergh, 
10 Paige 140. 

Oh.—Dutoit v. Doyle, 16 Oh. St.°* 
400; Ewers v. Follin, 9 Oh. St. 327. 

Pa.—Person’s App., 74 Pa. 121; 
Eshleman’s App., 74 Pa. 42; Krout’s 
App., 60 Pa. 380; Girard L. Ins., ete., 
Co. v. Wilson, 57 Pa. 182; Hughes’ 
57 Pa. 179; Miller’s App., 40 

; Ortt’s App., 35 Pa. 267; 
Scoit’s Est., 15 Pa. Dist. 344; Hughes’ 


Stone, 


Est., 6 Phila. 350. 

Porto Rico.—Ex p. Smith, 14 Porto 
Rico 643. 

R. I.—Daboll v. Field, 9 R. IL 


266; gay v. Smith, 4 RB. 1. 1. 
Age: C.—Payne v. Harris, 22 8. C. Ha. 


Tenn.—Haynes v. Walker, 111 Tenn. 
106, 76 SW 902. 

Tex.—Witherspoon v. Jernigan, 97 
Tex. 98, 76 SW 445 [rev (Civ. A.) 
73 SW 39]; Jones v. Barnett, 30 Tex. 
637; Eans v. Sawyer, 27 Tex. 448 (ap- 
plying law of Arkansas). 

Va.—Ball v. Ball, 27 Gratt. (68 Va.) 
325; Davis v. Rowe, 6 Rand. (27 Va.) 
355. See also Moore v. Conner, 20 
SE 936 (holding that under Code § 
2548, where an intestate leaves living 
a mother and nephews and nieces of 
the half blood as his nearest next of 
kin, the nephews and nieces take per 
stirpes and not per capita). 

W. Va.—Overton v. Heekathorn, 95 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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under the statutes of a few states, it being held in | tate could not inherit real property if they were 


such states that nephews and nieces, although they 
alone are the heirs or next of kin, take the real °° 
and personal property per stirpes,*® and that, where 
the estate descends to the descendants of the intes- 
tate’s maternal grandfather, the division is to be 
made per stirpes of the grandfather.*! Also, al- 
though an heir takes per stirpes, he takes directly 
from the intestate.*” 

In North Carolina, when the next of kin are of 
equal degree, personal property is distributed per 
capita,*? but real property is divided per stirpes.** 

{[§ 31] e. Shifting Inheritances. At common 
law, although land descended to the person who was 
the heir at the time of the intestate’s death, his 
inheritance was divested upon the subsequent birth 
at any time of another person so related to the 
intestate that he would have inherited if he had been 
living at the time the descent was cast, and the 
inheritance shifted to the latter.4° This doctrine of 
shifting inheritances was recognized“in some of the 
earlier cases in the United States,*® but in others it 
has been repudiated as not applicable under the 
statutes.*7 

[§ 32] f. Kindred of Half Blood.*® It is stated 
that at common law collateral kindred of an intes- 


SE 82 381. 


‘ (D. C.) 
{a] Thus (1) great-grandchildren 


42. 


Sedgwick v. Minot, 
Seaman  v. 


kindred of the half blood only.*? The common-law 
rule has been altered to a considerable extent by the 
English statute amending the law of inheritance,®° — 
under which a relation of the whole blood and his or 
her issue shall be preferred to a relation of the 
same degree of the half blood, and his or her issue; 
but the relations of the half blood are not wholly 
excluded.®t In the United States, the effect of the 
various statutes and the construction thereof are 
such that it is a rule that there is no distinction 
between the rights of inheritance of kindred of the 
whole blood and kindred of the half blood except 
such as is made by the statutes,®? it being held that 
the words ‘‘next of kin,’’ when used without limita- 
tion in a statute of descent and distribution, include 
kindred of the half blood as well as kindred of the 
whole blood,®* as do the words ‘‘brothers and sis- 
ters.’’ 54 As a discrimination against the half blood 
is an exception rather than a general rule in the 
United States, a statute providing for such dis- 
crimination will not be extended by construction 
beyo~7 its obvious intent.5> In some states the stat- 
utes give kindred of the half blood the same rights 
as those of the whole blood,*® while in others, kin- 
dred of the half blood inherit only where there are 


to the person last seized affords the 


6 Allen | best presumptive proof that he is of 


take per stirpes where grandchildren 
also survive (Healey v. Cole, 95 Me. 
272, 49 A 1065), (2) as do nephews 
and nieces, when brothers or sisters 
survive (Ernst v. Freeman, 129 Mich. 
271, 88 NW 6386), (3) and grand- 
nephews and grandnieces where there 
are living nephews and nieces (Mat- 
ter of Prote, 54 Mise. 495, 104 NYS 
581 [aff 133 App. Div. 928 mem, 118 
NYS 1186 mem]; In re Rowe, 170 
NYS 742; In re McGovern, 98 NYS 
304; Overton v. Heckathorn, (W. Va.) 
95 SE 82), (4) and cousins, where 
there are uncles and aunts (Matter of 
Dunning, 48 Mise. 482, 96 NYS 1110). 
(5) Also where the statute of the 
state gives the surviving wife a 
child’s share, grandchildren take per 
stirpes, although the intestate left 
no childre.. Odam vy. Caruthers, 6 
Ga. 39; Messersmith v. Messersmith, 
264 Mo. 610, 175 SW 914. (6) In case 
second and third cousins are en- 
titled to share with first cousins, they 
receive per stirpes the shares which 
their respective parents and grand- 
parents would have received, if liv- 
ing. Matter of Fleming, 48 Misc. 589, 
98 NYS 306. 


neee Stent v. McLeod, 7 S. C. Ea. 
40. Taylor v. Cribbs, 174 Ala. 217, 


56 S 952; Iglehart v. Holt, 12 App. 
a Cc.) 68; McComas v. Amos, 29 Mad. 


208 In Minnesota, “the former 
statute made the change from the 
per stirpes rule to the per capita rule 
at the point where there were no 
living brothers or sisters and the 
first in the line of descent were 
nephews and nieces or kin of a more 
remote degree. The present statute 
makes the change from  the_ per 
stirpes rule to the per capita rule at 
the point where there are no living 
brothers or sisters, ‘nor living issue 
of any deceased brother or Sister,’ 
and the first in the line of descent 
are kin of a more remote degree than 
a brother or sister. The present stat- 
ute continues the per stirpes rule so 
long as issue of a brother or sister 
be living. It follows that in the 
present case the nephews and nieces 
take per stirpes and not per capita.” 
Swenson v. Lewison, 135 Minn. 145, 
148, 160 NW 2538, 254 [dist Staubitz 
v. Lambert, 71 Minn. 11, 73 NW 511 
on the ground that it was decided un- 
der the prior statute]. 

41. McManus v. Lynch, 28 App. 


(Mass.) 171; Seaman, 
(Mo.) 181 SW 22; Barnard v. Bilby, 
(Okl.) 171 PB. 444; Harle v. Harle, 
(Tex.) 204 SW 317; Powers v. Morri- 
son, 88 Tex. 133, 30 SW 851, 53 Am 
SR 738, 28 LRA 521. 

43. Ellis v. Harrison, 140 N. C. 
444, Saye 299; Skinner v. Wynne, 55 


Ni C 

44, Crump v. Faucett, 70 N. C. 
345; Cromartie v. Kemp, 66 N. C. 
382; Haynes v. Johnson, 58 N. C. 
124; Clement v. Cauble, 55 N. C. 82. 

45. 2 Blackstone Comm. p 208; 1 
Coke Litt. p 11b. 

46. Den v. Black, 27 .N. C. 463; 
Den v. Whedbee, 12 N. C. 160; Cutlar 
vy, Cutlar, 9 N. Gy 824) 

Application of doctrine in case of 
after-born brothers and sisters sce 


47. Bates v. Brown, 5 Wall. 
(U. S.) 710, 18 L. ed. 535 (construing 
the statutes of Illinois); Cox v. Mat- 
thews, 17 Ind. 367; Drake v. Rogers, 
13 Oh. St. 21 [overr Dunn v. Evans, 7 
Oh. 169 (foll Springer v. Fortune, 2 
Handy (Oh.) 52, 12 Oh. \Dec. (Re- 
priat) 325)]. 

48. Brothers and sisters of half 
blood see infra §§ 51-53. 

Remote collaterals of half blood 


see infra § 61. 

49. Ector v. Grant, 112 Ga. 557, 
37 SE 984, 538 LRA 723; Lyon v. 
Crego, 187 Mich. 625, 154 N 65; 
Brown v. Brown, 1 D. Chipm. (Vt.) 
ae In re Kirkendall, 43 Wis. 167, 

al Nature of and reason for rule. 

—‘At common law the half-blood 
could not inherit land. The rule pre- 
vailing at the time Sir William Black- 
stone wrote is thus stated by him: 
‘The heir need not be nearest kins- 
man absolutely, but only sub modo; 
that is, he must be the nearest kins- 
man of the whole blood; for, if there 
be a much nearer kinsman of the 
half-blood, a distant kinsman of the 
whole blood shall be admitted, and 
the other entirely excluded. Nay the 
estate shall escheat to the lord soon- 
er than the half-blood shall inherit.’ 2 
Bl. Com. mar. p. 227. This rule was 
the outgrowth of the feudal doctrine, 
that jlescent must be traced from the 
first purchaser. ‘The  half-blood,’ 
says Chancellor Kent, in his Com- 
mentaries, ‘was, until lately, entirely 
excluded by the Hnglish law, on the 
very artificial rule of evidence, that 
the person who is of the whole blood 


the blood of the first feudatory or 
purchaser,’ Dr. Minor, in‘his In- 
stitutes (vol. 2, p. 529), ‘after stat- 
ing that as a kinsman of the half- 
blood has but one half his ancestors 
above the common stock, the same as 
those of the propositus, and there- 
fore there is not the same probability 
of that requisite of the common law, 
that he be derived from the blood of 
the first purchaser, says: ‘This is 
doubtless the best reason that can be 
given for this exclusion of the half- 
blood, but it must be admitted to be 
very far from satisfactory. In the 
first place, it does not justify the 
peremptory and total exclusion of the 
half-blood, but only its postponement; 
and next, it neglects the obvious con- 
sideration, that there is or may be a 
greater probability that a. nearer 
kinsman of the half-blood is derived 
from the blood of the first purchaser, 
than a more remote kinsman of the 
whole blood.’” Ector v. Grant, 112 
Ga. 557, 559, 37 SE 984, 53 LRA 723. 
50. 3 & 4 Wm. IV. c 106 § 9. 
2 Broom & H. Comm. p 386. 
Cal.—In re Lynch, 132 Cal. 
214, 64 P 284. 
ag ht” eee v. Mellon, 8 Del. 


Ga.—Ector v. Grant, 112: Ga. 557, 
568, 37 SH 984, 53 LRA 723. 

Ind.—Cox v. Matthews, 17 Ind. 367. 
ath: .—Clay v. Cousins, 1 T. B. Mon. 
Ay ge me age v. Grice, 6 La. Ann. 
Biches ow ior v. Stray, 32 Mich. 

N. H.—Prescott v. Carr, 29 N. H. 
453, 61 AmD 652. 

S. C.—Edwards v. Barksdale, 11 
S. C. Eq. 416. 

Vt.—Brown v. Brown, 1 D. Chipm. 
360. 

“The reason upon which the rule 
excluding the half-biood was founded 
was never applicable in this State; 
and he who desires to exclude the 
half-blood from the inheritance must 
show a provision of law having this 
effect.” Ector v. Grant, supra. 

53. Hillhouse v. Chester, 3 Day 
(Conn.) 166, 3 AmD 265; McKinney v. 
Mellon, 8 Del. 277; Edwards v. Barks- 
dale, 11 S. C. Eq. 416. 

54. See infra § 51. 

55. Rowley v. Stray, 32 Mich. 70. 

56. Oglesby Coal Co. v. Pasco, 79 
Tll. 164; Larrabee v. Tucker, 116 Mass. 
562; Hatch v. Hatch, 21 Vt. 450. 
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no kindred of the whole blood in the same degree,®* 
and in still others, kindred of the half blood inherit 
a less share than kindred of the whole blood.°* 
It is provided by statute in many states that kin- 
dred or relatives of the half blood shall inherit 
equally with those of the whole blood in the same 
degree, unless the inheritance came to the intestate 
by descent, devise, or gift from an ancestor, in 
which ease all those who are not of the blood of such 
aneestor shall be excluded from such inheritance ;°° 
but the phrase ‘‘of the blood,’’? as used in such 
statutes, includes the half blood as well as the whole 
blood, and persons of the half blood are not excluded 
by such statutes from participation in an estate 
which eame to the intestate by gift, devise, or de- 
scent from an ancestor, unless they have none of 
the blood of the ancestor in their veins;°° and some 
of these statutes are deemed to exclude the half 
blood who are not of the blood of the ancestor only 
where there are other kindred of the same degree or 
class who are of the blood of the ancestor,®* although 
in other states a different construction has been 
adopted in determining the rights of particular rela- 
tives of the half blood.®? It is clear that under 
the statutes of the character last named, if the estate 
did not come to the deeeased in the manner indi- 
eated, but is a new acquisition, no distinction what- 
ever is allowed between kindred of the whole and 
half blood.®* ; 
[§,33] 2. Necessary or Forced Heirs **—a, In 
General. Ordinarily a person has no sueh right to 
the estate of another as can be asserted against his 
disposition thereof by will or gift.°> However, the 
Louisiana code not only restricts donations inter 
vivos or causa mortis to a certain proportion of the, 
57. 1 Stimson Am, St. L. § 3133. 


DISTRIBUTION [$§ 32-34 


property of the disposer where, at his decease, he 
leaves legitimate children, or their descendants, or 
a father or mother,°® but also expressly declares that 
the persons thus protected are forced heirs, as the 
donor cannot deprive them of the portion of his 
estate reserved to them by law, except in cases 
where he has a just cause to disinherit them.*? 
Natural children cannot be regarded as forced heirs 
under the Louisiana code ;°8 and under the particular 
provision that, if the disposer, having no children, 
leaves a father, a mother, or both, donations inter 
vivos or mortis causa cannot exceed two thirds of 
the property,®® it is held that if only one parent sur- 
vives, such parent is forced heir for one third of the 
estate, if there is a will or donations, but is entitled 
to only one fourth, if there is no will or donations.” 
Only the father and mother can be forced heirs in 
the ascending line;™4 but neither the father nor 
mother of an illegitimate child is his forced heir. 
Such child can dispose of his whole estate.’2 Collat- 
erals are forced heirs in no event.7* The principal 
or estate of which a forced heir is entitled to the 
share given him by statute, should be ascertained by 
adding the sums donated to the value of the prop- 
erty of the suecession at the time of the death of the 
donor, and by deducting therefrom funeral expenses, 
law charges, and debts, if any, of donor.’4 

In Texas, there were similar provisions, and the 
law of forced heirship was in force 7° until repealed 
in 1856," |. 

[§ 34] b. Forced Heirs of Second Wife. It was 
at one time provided by statute in Indiana that if 
a man should marry a second wife and have no 
children by her, but have children living by a-previ- 
ous wife, the land, which at his death descended to 


ane see Lyon v. Lyon, 24 Oh. Cir. Ct. 
Rights of half blood, not of blood 
of ancestry, where no other kindred 
of same degree see infra note 61. 
58. Wstes v. Nicholson, 39 Fla. 759, 
490; King v. Middlesborough 
ete., Co., 106 Ky, 78, 50 SW 
87, 1108, 20 Kyl 1859. 
McGuire, 15 


59. Ark,—Kelly  v. 
Ark. 555, 

Cal.—In re McKenna, 168 Cal. 339, 
148 P 605; In re Smith, 131 Cal. 433, 
68 P 729, 82 AmSR 358. 

Ind.—Robertson v. Burrell, 40 Ind. 
828; Aldridge v. Montgomery, 9 Ind. 


802. 
power -Nesley v. Wise, 44 Iowa} 
4 


Md.—Lowe v. Maccubbin, 1 Harr, 
& J. 550. 

Mich.—Rowley v, Stray, 82 Mich. 
70; Ryan v. Andrews, 21 Mich, 229. 

Mo.,—Cutter v, Waddingham, 22 Mo, 


206. 

N. Y.—Farmers’ L. & T. Co. v. 
Polk, 166 App. Div. 43, 151 NYS 618; 
Valentine v. Wetherill, 31 Barb. 655; 
In re Simpson, 144 NYS 1099; In re 
Bell, 34 NYS 191. 

Pa,—Simpson v. Hall, 4 Serg, & R. 


87. 
Wis.—In re Kirkendall, 43 Wis. 
pol Perkins v. Simonds, 28 Wis. 


60. U. S.—Gardner v. Collins, 9 F. 
Cas. No. 5,228, 8 Mason 398 [cert 
questions answered 2 Pet, 58, 7 L. ed. 


) Ala.-—Stallworth v. Stallworth, 29 
a. 76. 
Sep se eally v. McGuire, 15 Ark. 
VOD, 
Ind.—Anderson vy. Rell, 140 Ind. 875, 
39 NB 735, 29 LRA $41, 
Oe re se Onion v. Waddingham, 22 Mo. 
N. J.—Den v. Bus DML. 


4 Jones, 
N. Y.—Beebee v. Griffing, 14 N. Y. 


235; Cornell v, Child, 170 App. Div. 68. Reed v. Crocker, 12 La, Ann, 

240, 156 NYS 449; Emanuel v. Ennis, | 436. 

48 N. Y. Super. 4380; In re Bell, 34 69. La, Civ. Code art 1494. 

NYS 191. 70. Desina’s Succ, 123 La. 468, 
N. C.—Osborne v. Widenhouse, 56] 481, 49 S 23; Jacobs’ Succ., 104 La. 


N. C. 238; Pritchard v. Turner, 9 N. C, 

435; Ross v. Toms, 9 N, 

Sheppard, 7 N. C. 333. 
Pa.—Lynch v. Lynch, 132 Pa, 422, 


Cc. 9; Doe v. 


19. A» 281, 
fhe spb ar v. Dupree, 7 Yerg. 
Utah.—Gardner _ v. Gardner, 42 


Utah 40, 129 P 360 (reviewing cases). 

a of statutes in case of 
particular relatives of half blood see 
infra §§ 52, 61. 

61. In re Smith, 131 Cal. 433, 63 P 
729, 82 AmSR 3858 [dist Perkins v. 
Simonds, 28 Wis. 90]; Robertson v. 
Burrell, 40 Ind. 328; Lyon v. Crego, 
187 Mich. 625, 154 NW 65; Rowley v. 
Stray, 32 Mich. 70. 


62. See infra § 52, 
63. Ala.—Johnson v. Copeland, 35 
Ala, 521. ; 


Ind.—Armington v. Armington, 28 
Ind. * 74. 

Mich.—Van Sickle v. Gibson, 40 
Mich. 170. 

N. Y.—Brown.v. Burlingham, 7 
N. Y. Super, 418. 

Wis.—McCracken vy. Rogers, 6 Wis. 


64. Statutes relating to forced 
heirship as restricting power of tes- 
tamentary disposition see Wills [40 
Cye 1057]. 

65. Uhlich v. Muhlke, 61 Tl. 499; 
Thorne v. Cosand, 160 Ind. 566, 67 NE 
257. And see supra § 2; Wills [40 
Cyc 1057]. 

Rights of children omitted from 
will see infra §§ 67-75. 

Conveyances in fraud of heirs see 
infra §§ 1138-116. 

66. La. Civ. Code arts 1493, 1494. 

Right of forced heirs to reduction 
of excessive donations see infra § 


116. 
67. La. Civ. Code art 1495. 


447, 29 S 241; Marks’ Succ., 35 La. 
Ann, 993; Grover y. Clarke, 7 La. Ann. 
174 [overr Cole v. Cole, 7 Mart. N. S. 
(La.) 414] (holding that arts 899, 
900, of the code, providing that, if 
an intestate leaves no descendants, 
the succession shall go half to the 
father and mother, and half to the 
brothers and sisters, and if only one 
of the parents survives, the portion 
which would have been inherited by 
the other will go to the brothers and 
sisters or to their descendants, do 
not enlarge the rights of the dis- 
poser as limited by art 1481). 

“As to the father, if there had been 
no donation he would have inherited 
one-fourth of his daughter’s estate, 
and her brother and sisters would 
have inherited the remaining three- 
fourths. Civ. Code, arts. 903, 904. 
By article 1494 of the Civil Code it is 
provided that: ‘Donations inter vivos 
or mortis causa cannot exceed two 
thirds of the property, if the dis- 
poser, having no children, leave a 
father or mother or both’ The 
anomalous result follows that the 
father or mother, who concurs with 
brothers and sisters, receives one- 
fourth where the child dies intestate, 
and one-third where there is a will or 
donations.” Desina’s Succ.,. supra, 

71. Johnston v. Kirkland, 6 Mart. 
N.S. (la.) 844. 


fk Wood vy. January, 15 La. Ann. 
73. Marks’ Suce., 35 La. Ann. 993; 


Cole v. Cole, 7 Mart. N. S. (la.) 414. 
74. Desina’s Succ., 123 La. 468, 49 


8 23. 

75. Budd vy. Fisher, 17 Tex, 423; 
Portis v. Cummings, 14 Tex. 171; 
Hagerty v. Hagerty, 12 Tex. 456; Par- 
ker v: Parker, 10 Tex, 83. 

76. Conn v. Davis, 38 Tex. 203. 
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§§ 34-37] 


his wife, should on her death descend to such ehil- 
dren. The effect of this statute was to make the 
children of the first marriage enforced heirs of the 
childless second wife on her decease."* However, 
the statute has been amended so as to give the second 
childless wife only a life estate, and to give the chil- 
dren a vested remainder immediately on the death of 
their father;’8 and obviously this amendment takes 
away the element of forced heirship, as under it the 
children inherit directly from their father and not 
from their stepmother, The amendment of course 
does not apply to a case arising before its enact- 
ment.?® 

[§ 35] 38. Descendants °°—a. In General. The 
general rule is that, if a person dies intestate, leav- 
ing real estate, the estate descends to his lawful 
descendants in the direct line of lineal descent. If 
there is but one person, then it descends to him or 
her alone, and if more than one, and all of equal 
degree of consanguinity to the ancestor, then it de- 
scends to the several persons in equal parts as ten- 
ants in common.*! The term ‘‘descendants’’ when 
used in statutes of descent means children or chil- 


* 77. Thompson v. Henry, 153 Ind. 

56, 54 NE 109; Rushton v. Harvey, 144 | were 

Ind. 382, 43 NE 300; Stephenson v.|share alike, 

Boody, 139 Ind. 60, 38 NE 331; Rogers/the husband’s estate); 
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longed to the estate of the wife and 
to be distributed, 
between her child and 
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dren’s children to the remotest degree, and not all 
who may properly take by descent.8? It does not 
include collaterals,®* or ascendants.*# R 

[§ 36] b. Children *°—(1) In General. Sub- 
ject to the rights of a surviving husband or wife,®* 
the property of an intestate descends to his or her 
children in equal shares,§? or, in case there is only 
one child, to that child alone.8’ Under the law of 
primogeniture, the eldest son took all the real prop- 
erty to the exclusion of the other children,’® and 
the fact that one son took all the real property did 
not prevent his having a full distributive share of 
the personal property of the decedent.®® 

[§ 37] (2) Posthumous Children.®* Both at 
common law and under the statutes of the different 
states, posthumous children take as heirs and dis- 
tributees, an infant being deemed in esse for the pur- 
pose of taking an estate for its benefit, from the time 
of coneeption,®? provided that it is born alive,®? and 
after such a period of foetal existence that its con- 
tinuance in life may be reasonably expected,®* and 
provided it is born within such a period of time as 
to indicate that it was conceived before the death of 


Detrick v. Migatt, 19 Tll. 146, 68 AmD 
584; Smith v. McConnell, 17 Ill. 135, 


63 AmD 340. 
Ky.—Cole v. Lewis, 159 Ky.. 747, 


share and 


Walker vy. 


v. Rogers, 137 Ind. 151, 36 NE 895; 
Montgomery v. McCumber, 128 Ind. 
374, 27 NE 1114; Habig v. Dodge, 127 
Ind. 31, 25 NE 182; Thorp v. Hanes, 
107 Ind. 324, 6 NE 920; Bryan v. 
Uland, 101 Ind. 477, 1 NE 52; Flenner 
v. Benson, 89 Ind. 108; Miller v. 
Noble, 86 Ind. 527; Armstrong. v. 
Cavitt, 78 Ind. 476; Utterback v. Ter- 
hune, 75 Ind. 368; Long v. Miller, 48 
Ind. 145; Longlois v. Longlois, 48 Ind. 
60; Louden v. ,James, 31 Ind. 69; 
Rockhill v. Nelson, 24 Ind, 422; Ogle 
v. Stoops, 11 Ind. 380; Martindale v. 
Martindale, 10 Ind. 566; Cropper v. 
Glidewell, 52 Ind. A. 52, 98 NE 1012; 
Holliday v. Miller, 28 Ind. A. 121, 62 
NE 291. 

Rights of inheritance of widow as 
affected by remarriage see infra § 94. 

78. See infra § 94. 

Cropper v. Glidewell, 52 Ind. 
A. 52, 98 NE 1012. 

80. “Descendant” defined see De- 
scendant 18 C. J. p 792. 

“Tineal descendants” defined see 
Lineal Descendants [25 Cye 1442]. 

81. 4 Kent Comm. p 375. 

82. Jewell v. Jewell, 28 Cal. 232; 
Waldron v. Taylor, 52 W. Va. 284, 
45 SE 336. 

“The word descendant, when ap- 
plied to inheritance, includes those 
and those only, who take by the law 
of descents in the descending line.’ 


~In re Cupples, 272 Mo. 465, 472, 199 


SW 556. 

83. Bryan v. Walton, 20 Ga. 480; 
Akin v. Anderson, 19 Ga. 229. 

84. Bryan v. Walton, 20 Ga. 480; 
Morse v. Hayden, 82 Me. 227, 19 A 
443. 

85. “Children” defined see Child or 
Children 11 C. J. p 750. 

Descent of property to adopted 
chila see Adoption of Children §§ 
128-134. 

Right of illegitimate child to in- 
herit see Bastards §§ 41-48. 

86. See infra §§ 78-93. 

87. Iowa.—Joslin v. Joslin, 75 NW 

tj 


487. 

Kan,—Dodge v..Beeler, 12 Kan. 524. 

Ky.—Berry v. Hall, 11 SW 474, 11 
KyL 30. : 

Me.—Benson v. Swan, 60 Me. 160. 

Mich.—Benedict v. Beurmann, 90 
Mich. 396, 51 NW 461. 

Miss.—Olive v. Walton, 383 Miss. 
108; Whitcomb v. Reid, 31 Miss. 567, 
66 AmD 579. 

Pa.—In re Anderson, 85 Pa. 262 
(holding that on the death of the 
insured in a life insurance policy, 
subsequent to the death of the bene- 
ficiary, his wife, the proceeds be- 


pashan cha 38 Pa. 430. 
- C.—Trammell v. Trammell, 57 
S. C. §9, 36 SE 533. 

Tenn.—Lane v. Crutchfield, 3 Head 
452; McCollum v, Smith, Meigs 342, 
33 AmD 147. 

,Tex.—Smalley v. Paine, 62 Tex. 
Civ. A. 52, 130 SW 739; Broom v. 
Pearson, 98 Tex. 469, 85 SW 790, 86 
SW _ 733 [mod (Civ. A.) 81 SW 753]. 

Vt.—Davis v. Burnham, 27 Vt. 562. 

Va,— Corbitt v. Wright, 120 Va. 471, 
Bayete 612; Harrison vy. Allen, Wythe 


Wis.—Shepardson v. Rowl 
Wis 108. MARRS. the 

[a] Illustrations.— (1) On the 
death of a husband owning land at 
the time of and prior to his mar- 
riage as separate property, the land 
goes by inheritance to his children, 
subject to a life estate of the sur- 
viving widow, mother of the chil- 
dren, in one third thereof. Smalley 
v. Paine, 62 Tex. Civ. A. 52, 130 SW 


739. (2) A wife’s separate property 
descends to all her children equally. 
Olive v. Walton, 33 Miss. 103. (3) 
Wife's half of land conveyed to hus- 
band and wife jointly, after the death 
of the husband subsequent to that of 
the wife, descends to the children, 
notwithstanding a deed of the hus- 
band purporting to convey the whole. 
an v. Hall, 11 SW 474, 11 KyL 


Statutory allowances to children of 
decedent see Executors and Adminis- 
trators [18 Cyc 384]. 

88. McClelland v. Lowry, 21 Ark. 
452; Everson v. Mayhew, 57 Cal. 144; 
Murphy v. Henry, 35 Ind. 442; Palmer 
v. Garrard, Pre. Ch. 21, 24 Reprint 
11 (personal property). 

89. Re Tait, 9 Man. 617. 

90. Lutwyche v. Lutwyche, Cas. t. 
Talb. 276, 25 Reprint 775. 

91, Effect of will of decedent on 
right of posthumous child to inherit 
see infra § 68. 

Right of child born after death of 
father to share in damages recovered 
for wrongful death of father see 
Death § 62, 

Right of posthumous child to share 
in statutory allowance see Executors 
and Administrators [18 Cyc 385]. 

92. U. S.—Knotts.v. Sterns, 91 
U..S. 688, 23. L.. eds 262, 

Ala.—Nelson vy. Iverson, 24 Ala. 9, 
60 AmD 442; Bishop v. Hampton, 11 
Ala. 254. 

Ga.—Morrow vy. Scott, 7 Ga. 535. 

Tll.— Barr v. Gardner, 259 Tll. 256, 
102 NE 287; Botsford v. O’Conner, 57 
Ill, 72; McConne] vy. Smith, 23 Ill. 611; 


cep SW 490; Massie v. Hiatt, 82 Ky. 
igMe-— Waterman v. Hawkins, 63 Me. 
ov. 
_Mass.—Bowen v. Hoxie, 137 Mass, 
527; Hall v. Hancock, 15 Pick. 255. 
Mich.—Catholic Ben. Assoc. v. Fir- 
mine, 50 Mich. 82, 14 NW 707. 
Minn.—Prentiss v. Prentiss, 14 


Minn. 18. 
Be err ee v. Bender, 44 Mo. 
o . 


N. C.—Deal v. Sexton, 144 N. C. 157, 
158, 56 SE 691 [cit Cyc]; Watkins v. 
Flora, 30 N. C. 874; Hill v. Moore, 5 
N. C. 233 


‘Pa—Laird’s App., 85 Pa. 339. 
S. C.—Pearson v. Carlton, 18 S. C, 


7. 

Eng.—Wallis v. Hodson, 2 Atk, 114, 
26 Reprint 472, Barn, Ch. 272, 27 Re- 
print 642; Edwards v. Freeman, 2 P. 
Wms. 435, 24 Reprint 803, 2 ERC 
252; Burnet v. Mann, 1 Ves. 156, 27 


‘Reprint 953. 


“The general rule in this country 
and the acknowledged rule of the 
English law is that posthumous chil- 
dren inherit in all cases in like man- 
ner as if they were born in the life- 
time of the intestate and had sur- 
vived him, and for all the beneficial 
purposes of heirship a child en 
ventre sa mere is considered -abso- 
lutely born.” Deal v. Sexton, 144 
Ret 157, 158, 56 SE 691, 119 AmSR 

43. 

fa] Thus, an unborn child will not 
only inherit an estate, but may take 
the remainder, whether vested or 
contingent, as though living when 
the particular estate determined. 
Aubuchon v. Bender, 44 Mo. 560. 

93. Marsellis v. Thalhimer, 2 
Paige (N. Y.) 35, 21 AmD 66 (holding 
that, if a child is born dead, it is 
considered as rever having been born 
or conceived); Martin’s Est., 3 Pa. Co. 
212. 

94. Harper v. Archer, 12 Miss. 99, 
43 AmD 472; Marsellis v. Thalhimer, 
2 Paige (N. Y.) 35, 21 AmD 66. 

[a] In other words (1) the right 
of an unborn infant to take property, 
by descent or otherwise, from the 
date of its conception, is an inchoate 
right, which will not be completed by 
a premature birth. Harper y. Archer, 
12 Miss. 99, 48 AmD 472. (2),A child 
born in so early a state of gestation 
as to be incapable of living, although 
not actually dead at its birth, is to 
be so considered as respects those 
claiming through it. Marsellis  v. 
Thalhimer, 2 Paige (N. Y.).35, 21 
AmD 66. 


828 [18C.J.] 


intestate,®> it being essential, according to some stat- 
utes, that the child be born within ten months after 
the death of the intestate.°° Although in some 
states, a posthumous child is deemed to take directly 
from the parent at birth, his estate remaining mean- 
while in abeyance,®? and in other states, it is held 
that, on the death of the father, the inheritance vests 
immediately in the child while en ventre sa mere,°® 
yet, under neither rule, can it be divested of its 
inheritance unless by due process of law to which 
it is made a party.®® 

The posthumous children of collateral relatives are 
not entitled to inherit under a statute expressly lim- 
ited to the posthumous children of the intestate.t 

[§ 38] (3) Children of Successive Marriages. 
Upon the death of an intestate leaving issue of dif- 
ferent marriages, the estate, subject to the rights of 
a surviving husband or wife, descends to all the 
children equally,? unless such distribution is pre- 
vented by statute in cases where the property of 
intestate was derived from a deceased spouse of a 
former marriage? In a few states, a slightly dif- 
ferent distribution is made, one half of the com- 
munity property of the first marriage going to the 
children of that marriage in equal shares, and those 
children together with the children of the second 
marriage dividing equally the other half, subject to 
the rights of the surviving spouse.* It was at one 
time provided by statute in Georgia that, when a 
feme covert having a child or children living by a 


[b] Children born within the first 
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Barnes v. Loyd, 37 Ind. 523 (applying 


[§§ 37-41 


former husband should be entitled to property by 
inheritance, it should be equally divided between her 
and her children.® 

[§ 39] ec. Issue of Children Deceased before 
Intestate. The statutes generally provide that, 
where one of intestate’s children is dead, the heirs, 
issue, or descendants of such deceased child shall 
inherit his share in the same manner as though such 
child had outlived his parent. Even statutes pro- 
viding for descent to the children of intestate are 
construed to mean descent to the children or their 
descendants,’ and in effect to provide for descent to 
a grandchild of the intestate, in case a child has died 
before the intestate, and leaving a child.8 

[§ 40] d. Descent of Estates Tail.2 Before the 
law was changed by statute, estates tail general de- 
scended to the eldest son, to the exclusion of all the 
other children.?° 

[§ 41] 4. Parents—a. In General. Under the 
civil law, parents are the sole heirs of their children 
dying without issue or conjugal partners.11 Parents 
and all lineal ancestors were, by the English com- 
mon law, totally excluded from succession;}? but this 


rule has been changed by statutes, varying somewhat - 


in their provisions, so that now in practically all 
jurisdictions, if a person dies intestate without law- 
ful descendants, but leaving parents, his or her 
estate, both real and personal, or at least: a part of 
it, goes to them, or at least one of them,!* subject to 


sisters of intestate see infra § 49. 


, eR a 


six months after conception are con- 
sidered by the civil law as incapable 
of living. Code Napoleon, art 312, 
725, 906; Code Louisiana art 205; Dig. 
lib 1 tit 5, 1, 12; Domat Prel. B. tit 2 
§ 1 art 5. 

95. Tyler v. Lewis, (La.) 78 S 
477; Ross v. Stockton First Presb. 
Church, 272 Mo. 96, 197 SW 561. 

96. Massie v. Hiatt, 82 Ky. 314; 
Deal v. Sexton, 144 N. C. 157, 56 SE 
691, 119 AmSR 943; Rutherford v. 
Green, 37 N. C. 121; Melton v. David- 
son, 86 Tenn. 129, 5 SW 530. 

97. McConnel v. Smith, 23 Ill. 611; 
Sansberry v. McElroy, 6 Bush (Ky.) 
440 


98. Deal v. Sexton, 144 N. C. 157, 
56 SE 691, 119 AmSR 943. 

99. Botsford v. O’Conner, 57 Ill. 
72. Massie v. Hiatt, 82. Ky... 314; 
Giles v. Solomon, 10 AbbPrNS (N. Y.) 
97 note; Deal v. Sexton, 144 N. C. 157, 
56 SE 691, 119 AmSR 943. 

{a] Applications of rule.— (1) 
Where land is sold and the proceeds 
divided without reference to the 
rights of an after-born child, the lat- 
ter may reclaim his interest from a 
remote vendee of the purchaser. 
Massie v. Hiatt, 82 Ky. 314.. (2) 
Where, after the death of a mort- 
gagor, a foreclosure suit was brought 
against his widow and children with- 
out making a posthumous child a 
party, the decree was not binding 
upon such child, and it was entitled 
to its share of the premises and back 
rents on paying its share of the mort- 
gage, taxes, interest, and improve- 
ments. Giles v. Solomon, 10 AbbPr 
NS (N. Y.) 97 note. 

1. Shriver v. State, 65 Md. 278, 
4 A 679. 

Right of posthumous child to in- 
herit from brother or sister see infra 

47. 

; 2. Ilgenfritz v. Ilgenfritz, 84 Ind. 
241 (holding that, where the widow 
was entitled to one third, the re- 
mainder should be “Wivided equally 
among the children of both mar- 
riages,. but at the death of the widow 
her share should go to her children); 
Heavenridge v. Nelson, 56 Ind. 90; 
McClanahan y. Trafford, 46 Ind. 410; 


— 


the same rule to the death of a sur- 
viving spouse in case of estate by 
entirety); Coffman v. Bartsch, 25 Ind. 
201; McMakin vy. Michaels, 23 Ind. 
462; Smith v. Smith, 23 Ind. 202; 
Bates v. Cotton, 32 Miss. 266; Mar- 
shall y. King, 24 Miss. 85; Trammell 
v. Trammell, 57 S. C. 89, 35 SE 533; 
Wheless v. Espy, 7 Coldw. (Tenn.) 237. 

Rights of inheritance of husband 
or wife in case of remarriage see 
infra § 94. 

3. Mathers vy. Scott, 37 Ind. 303. 

[a] Thus, a statute preventing a 
widow who marries a second or a 
subsequent time from alienating any 
portion of the real estate inherited 
from her previous husband also pre- 
vents the children of such later mar- 
riage from inheriting any, portion of 
such real estate on her death. Math- 
ers v. Scott, 37 Ind. 303. 

4. Hooke v. Hooke, 14 La. 22; 
Clemons vy. Clemons, (Tex. Civ. A.) 
45 Sw 199. ‘ 

Rights of heirs in community prop- 
erty generally see Husband and Wife 
[21 Cye 1710]. 

5. Ga. Act (1845) § 1. : 

[a] The statute was applied (1) in 
a case where the property was in- 
herited before the first marriage, but 
a portion was not paid until after 
the second marriage (Roby v. Bos- 
well, 23 Ga. 51), (2) as well as ina 
case where the widow became en- 
titled before, but did not acquire pos- 
session until after, the second mar- 
riage (Matthews vy. Bridges, 13 Ga. 
325). 

6. See statutory provisions; and 
Dodge v. Beeler, 12 Kan. 524 [foll 
Couch v. Wright, 20 Kan. 103]. 

7. Kyle v. Kyle, 18 Ind. 108; In re 
Williams, 62 Mo. A. 339; In re Natt, 
37 Ch. D. 517 (construing statute of 
distribution). And see cases infra 
note 8. 

[a] A former Texas statute was 
construed otherwise. McKinney v. 
Moore, 73 Tex. 470, 11 SW 493; Cart- 
wright v. Moore, 66 Tex. 55, 1 SW 
263: Burgess v. Hargrove, 64 Tex. 110. 

Right of grandnephews or grand- 
nieces to take by_representation as 
“children” of deceased brothers or 


8. Davis v. Thompson, 179 Ind. 
539, 101 NE 1012; Matter of Kennedy, 
40 N. B. 437, 10 EastLR 167. . 

9. “Estates tail” defined see 
Estates [16 Cyc 608]. 

s eer Spachius v. Spachiys, 16 N. J. 


Pakee 
Statuto: abolition or modification 
orgersaren tail see Estates [16 Cyc 

11. Harrison vy. Harrison, 21 N. M. 
372, 155 P 356, LRAI1916E 854. 

12. 4 Kent Comm. p 395. To same 
effect Rocky Mountain Fuel Co. v. 
Kovaics, 26 Colo. A. 554, 144 P 863; 
McNitt v. Logan, Litt. Sel. Cas. (Ky.) 
60; McLean v. Swanton, 13 N. Y. 535; 
Blankenbeker _ v. 
Munf, (20 Va.) 427. 

13. See statutory provisions; and: 

U. S.—Gardner v. Collins, 2 Pet. 
(U. S.) 58, 7 L. ed.. 347. 

Ark.—Magness v. Arnold, 31 Ark. 
103; McClelland vy. Lowry, 21 Ark. 452. 

Colo.—Rocky Mountain Fuel Co. v. 
povaicn: 26 Colo. A. 554, 556, 144 P 


Blankenbeker, 


Ida.—Lamb v. Brammer, 29 Ida. 
770, 162 P 246. 
Iowa.—Leonard y. Lining, 57 Iowa 


648, 11 NW 623. 

Ky. — King v. Middlesborough 
Town, etc., Co., 106 Ky. 73, 50 SW 
37, 1108, 20 KyL 1859; Noland v. 
Johnson, 5 J. J. Marsh. 351; Scroggin 
v. Allin, 2 J. J. Marsh. 466. 

Minn.—Lindley v. Groff, 42 Minn. 
346, 44 NW 196. 

Philippine.—Edroso v. Pablo, 25 
Philippine 295. 

“Tt is true that, under the common 
law of descent, following the feudal 
system, the father and mother and 
all persons in the ascending line 
could not inherit. Cooley’s Black- 
stone, 4th ed., 601-04, but even in 
England this rule was altered, by 
the statutes of 3 and 4 Wm. IV, Cn, 
106 (Cooley’s Blackstone, supra, p. 
624), so that ‘the nearest lineal an- 
cestor, or his issue,’ could inherit ‘on 
failure of issue of the last purchaser.’ 
So, in the United States, similar 
changes have been made but with no 
definite uniformity.” Rocky Moun- 
tain Fuel Co. v. Kovaics, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


§§ 41-42] 


the right of a surviving husband or wife.'* 
in some eases under some statutes, both parents 
take,!> sometimes the father is given preference over 
the mother,!® and in a few states he takes only a life 
estate.27 Usually if one parent is dead, the surviving 
parent takes all the estate, both real and personal, of 
a deceased child dying without issue,'* subject to 
the rights of a surviving husband or wife.?® 
however, the surviving parent is the mother, her 
right in the estate is sometimes limited to a life 
estate,2° or to an equal share with the brothers and 
sisters of the deceased child,?t or to one half of the 


Parents as forced heirs see supra 
33. ¢ 


3 

14. See infra § 78 et seq. 

15. Iowa.—Bassil v. Loffer, 38 
Iowa 451. 


Ky.—Guier v. Bridges, 70 SW 288, 
24 KyL 945; King v. Middlesborough 


Town, ete., Co., 106 Ky. 73, 50 SW 
37, 1108, 20 KyL 1859. 4 
M.—Harrison v. Harrison, 21 


N. 
N. M. 372, 155 P 356, LRA1916E 854 
(reciting the changes in the statutory 


law). 

Brie seruée v. McIntosh, 159 P 
261. 

Pa.—Frankenfield v. Gruver, 7 Pa. 
448 (holding that, on the death of a 
person intestate and without issue, 
the statute passed in 1833 gives his 
personal estate to his father and 
mother jointly and absolutely). 
Compare Robinson v. Martin, 2 
Yeates 525 (holding, in a case de- 
cided prior to the statute of 1833, 
that on the death of a person intes- 
tate, and leaving neither wife nor 
children, the ane takes his whole 

ersonal estate). . 
: Wis.—Brown v. Baraboo, 90 Wis. 
151, 62 NW 921, 30 LRA 320. ~ 

And see Sparks v. Bodensick, 72 
Kan. 5, 82 P 463, 465 (holding that 
under Gen. St. [1901] § 2522, provid- 
ing that, if both parents are dead, 
the estate of a child- “shall be dis- 
posed of in the same manner as if 
they, or either of them, had out- 
lived the intestate and died in the 
possession and ownership of the por- 
tion thus falling to their share, or to 
either of them,” the estate descends 
to the heirs of the parents in equal 
portions without reference to whether 
one parent survived the other). | 

[a] Thus, under a statute provid- 
ing that on the death of an intestate 
without children his lands “shall de- 
scend equally to the next of kin in 
equal degree, and those who repre- 
sent them, computing by the rules of 
the civil law,” the father and mother 
of the intestate are his next of kin, 
and they take the land equally as 
tenants in common. Brown v. Bara- 
poo, 90 Wis. 151, 62 NW 921, 30 LRA 
20 


{b] Parents living together.—In 
some jurisdictions it is provided by 
statute that the estate of a deceased 
minor leaving no issue goes to the 
parents equally, if living together, 
but that, if they are not living to- 
gether, it goes to the parent having 
had the care of the deceased minor. 
The word “care” as used in such 
statute “requires that the parent in 
whose. behalf its discriminatory and 
exclusive benefit is asserted must be 
shown to have borne practically the 
entire burden of parental duty to- 
wards the minor, ircluding mainte- 
nance and such other expenses as 
such duty requires, at the time of the 
minor’s death and during substan- 
tially the full period of such separa- 
tion of parents, to be entitled to such 
exclusive inheritance.” Bruce v. Mc- 
Intosh, (Okl.) 159 P 261. 

ae Ark.—Kountz v. Davis, 34 Ark. 
590. 

Fla.—MaGee v. Doe, 9 Fla. 382. 

N. Y.—Matter of Kane, 38 Misc. 
276, 77 NYS 874; Smith v. Van Dyr- 
sen, 15 Johns. 343. 

C.—Watson v. 153 


N. Sullivan, 
N. C. 246, 69 SE 133. 
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While 


If, 


Tenn.—Wright v. Wright, 100 Tenn. 
313, 45 SW 672; Gardenhire v. Hinds, 
1 Head 402; De Vault v. De Vault, 
(Ch. A.) 48 SW 361. 

Va.—Harrison y. Allen, Wythe 291. 

N. B.—Lewin vy. Lewin, 36 N. B. 

365, 1 BRC 556. 
17. Kountz v. Davis, 34 Ark. 590. 
ry Ark.—Oliver v. Vance, 34 Ark. 
Cal.—Emeric v. Alvarado, 64 Cal. 
eee P 418 (applying the Mexican 
aw). 

Ind. T.—WNivens v. Nivens, 4 Ind. T. 
30, 64 SW 604. 

pig eae v. Hunter, 24 Iowa 


Mass.—Merrill Preston, 135 
Mass. 451. 
UMP thee v. Williams, 68 Mo. 


Nebr.—Gwyer v. Hall, 34 Nebr. 589, 
52 NW 372. 

N. M.—Harrison vy. Harrison, 21 
N. M. 372, 155 P 356, LRA1916E 854. 

Okl.—Crouthamel v. Welch, 53 Okl. 
288, 156 P 302; Squint Eye v. Crooked 
Arm, 155 P 1147. 

Pa.—Mechling’s App., 2 Grant 157. 
ee) C.—Trapp v. Billings, 7 S. C, Eq. 

Tenn.—Penniman y. Francisco, 1 
Heisk. 511. 

{a] A surviving mother takes the 
entire estate where the intestate left 
no issue, widow, father, brother, or 


v. 


sister. Gwyer v. Hall, 34 Nebr. 589, 
52 NW 3872. 
{b] Father.—Although the hus- 


band was excluded by will from all 
control over a bequest to his wife for 
life, with remainder to their chil- 
dren, yet after his wife and one child 
died intestate, he was entitled to the 
share of the child. In re Sanderson, 
28 N. J. Eq. 435. 


19. See infra § 78 et seq. 
20. Magness vy. Arnold, 31 Ark. 
103; Norris v. McGaffick, 21 Iowa 


201; Barber v. Brundage, 169 N. Y. 
368, 62 NE 417 [aff 50 App. Div. 123, 
63 NYS 347]; Wheeler vy. Clutter- 
buck, 52 N. Y. 67; Tucker v. Tucker, 
122 App. Div. 308, 106 NYS 713; De 
Witt v. Lehigh Valley R. Co., 25 Pa. 
Co. 505; Glass v. Glass, 6 Pa. Co. 408; 
McCarthy v. McCarthy, 4 Phila. (Pa.) 


323. 

21. Ga.—Snipes v. Parker, 98 Ga. 
522, 25 SE 580. 

Mass.—Goodrich  v. 138 
Mass. 552. 

Mich.—Jenks v. Trowbridge, 48 
Mich. 94, 11 NW 822. 

Minn.—Lindley v. Groff, 42 Minn. 
346, 44 NW 196. 

24 Nev. 197, 


Nev.—In_ re Foley, 
51 'P 834; 52 P’ 649. 
N. C.—Ferrand v. Howard, 38 N. C. 
381; Anonymous, 3 N. C. 230. 
Tenn.—De Vault v. De Vault, (Ch. 
A.) 48 SW 361 (applying law of 
North Carolina). 
Lggenroand (seats v. Miller, 42 Wis. 
Descent to, and shares of, broth- 
ers and sisters see infra §§ 45-47. 
22. McKinney v. Stewart, 5 Kan. 
384; Berg v. Berg, 48 SW 432, 20 KyL 
1083 (holding that, under Ky. Gen. 
St. ec 31 § 1, providing that the moth- 
er shall inherit one moiety of an in- 
testate child’s. estate, the other 
moiety descending to the _ broth- 
ers and sisters, and 3, provid- 


Adams, 
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estate, if the deceased child left brothers or sisters.22 
In Illinois, if there are surviving brothers and sisters 
and one parent, the parent shares with the brothers 
and sisters, but takes a double portion.?$ 

~ [§ 42] b. Right of Parent to Inherit Property 
Derived from Other Parent.?+ 
utory provisions, some of which are limited to cases 
where the intestate died under age, it is a general 
rule that, where real property has come to an intes- 
tate from or on the part of one parent, the surviv- 
ing parent acquires no interest therein;?> and some 
statutes to this effect are held applicable to personal 


By virtue of stat- 


shall inherit only half as much as 
those of the whole blood, or as as- 
cending kindred, when they take with 
either,” the mother is entitled to only 
one half of the estate, although the 
brothers and sisters are of the half 
blood). 

[a] Change in Kentucky statutes. 
—‘“A mother does not take the same 
share of the estate under the Gen- 
eral Statutes that she did in the for- 
mer ones,—she does not take a share 
equal to a brother or sister of the 
whole blood, but takes one-half of 
the estate. The estate which the 
mother takes under the General Stat- 
utes is not uncertain, depending upon 
the number of brothers and sisters 
of the whole or half blood, as was 
the case under a former statute. Un- 
der this statute she can not be held 
to be an ascending kindred, so as to 
give her a share equal to .a brother 
or sister of the whole blood, and 
double that of one of the half blood, 
because the statute gives her one-half 
of the estate.” Berg v. Berg, 105 Ky. 
80, 85, 48 SW 432, 20 KyL 1083. 

23. Cronkhite v. Strain, 210 I11. 
331, 71 NE 392. 

24. Course of descent of ancestral 
property generally see supra §§ 16— 
a5. 
Cal. 96. 

ids aes, v. Ramsey, 7 Ind. 


Ky.—Walden v. Phillips, 86 Ky. 
302, 5 SW 757, 9 KyL 569; Driskell v. 
Hanks, 18 B. Mon. 855; Thomas v. 
Miller, 5 Ky. Op. 349. But see Gam- 
brell_y. Gambrell, 167 Ky. 734, 181 
SW 328 (holding the contrary in a 
case where the intestate was more 
than twenty-one years of age at the 
time of death). 

Mass.—Goodrich v. Adams, 138 
Mass. 552; Merrill v. Preston, 135 
Mass. 451. . 

N. J.—Haring v. Van’ Buskirk, 8 
N. J. Eq. 545. 

N. Y.—Morris v. Ward, 36 N. Y. 
587; Torrey v. Shaw, 3 Edw. 356 
(holding that the words “property 
‘which came to the son from the part 
of his mother,’” as used in the New 
York statute, apply to property de- 
vised to the son by a maternal an- 
cestor as well as to property de- 
scended to him). 

N. C.—Caldwell v. Black, 27 N. C. 
463; Wilsay v. Sawyer, 5 N. C. 493; 
Swann v. Mercer, 3 N. C. 246. 

Pa.—Maffit v. Clark, 6 Watts & S. 
258; Shippen v. Izard, 1 Serg. & R. 
222; May v. Espenshade, 1 Pearson 
139; Emes v. Brown, 1 AmLReg 634; 
Eckert’s Est., 12 Phila. 93; Nichol v. 
Hall, 11 PittsbLegJNS 239. See Hi- 
melspark’s Est., 8 Pa. Dist. 183 
(holding that father takes only life 
estate in property which came to 
child from mother’s ancestors). But 
see Miles v. Smith, 27 Pa. Co. 218 
(holding that the surviving mother is 
precluded from taking the fee, but 
not from taking a life estate). 

Porto Rico.—Castro v. Registrar, 7 
Porto Rico 458. See Garcia v. De Los 
Angeles, 13 Porto Rico 74, 84 (apply- 
ing a code provision that “the ascend- 
ant who inherits property from his 
descendant, acquired by the latter 
for a good consideration from another 
descendant or from a brother or sis- 


wear Toe Castro v. Barry, 18 


§ 
ing that “collaterals of the half blood|ter,.is obliged to reserve the prop- 
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property,?® but others are held to apply to real 
property only.2” Frequently, however, the father is 
given the right to inherit property which has come 


to the intestate through the mother;?* and in some _ 


states the mother inherits or takes a ife estate in 
property which has come to the child from the 
father.2® Under some statutes, if the intestate left 
neither issue nor brothers or sisters nor issue of 
such, of the blood of the parent from whom the 
estate was derived, the property goes to the sur- 
viving parent.®° 

[§ 43] ¢. Rights of Surviving Parent Who Mar- 
ries Again. The rule of the Spanish law is adopted 
in Louisiana,*? forbidding the surviving husband or 
wife, who marries again, to dispose of property given 
by the deceased or inherited from a child of the first 
marriage, but the rule is limited to property in- 
herited by children of the first marriage from the 
deceased parent.®? 

[§ 44] 5. Stepchildren and Descendants There- 
of and Stepfather or Stepmother. Ordinarily a step- 
father or stepmother is not an heir to the stepcehild,®* 
but he or she sometimes inherits such child’s estate 
under statutes providing that, if the parents are 
dead, the share in a deceased child’s estate, which 
they would have inherited if they had survived, shall 
be disposed of as if they had outlived the intestate.** 
Likewise, a stepchild is not ordinarily entitled to 
inherit from its stepfather or stepmother, as the 


DESCENT AND DISTRIBUTION 


[§§ 42-45 


case may be.*> The children of an intestate’s de- 
ceased stepdaughter are in no way related to the 
intestate, and do not participate in the distribution 
of his estate.*° 

[§ 45] 6. Brothers and Sisters and Their De- 
scendants—a, In General. When an intestate dies 
without issue or parents, the estate usually goes to 
his brothers and sisters,*7 and the children of de- 
ceased brothers and sisters ;** and according to some 
statutes applicable in certain cases, as where the 
estate was vested in the intestate by purchase, the 
estate descends on default of issue to the brothers 
and sisters, even though parents also survive.?® 
The widow of a brother of an intestate is in sueh 
capacity in no event an heir at law,‘ although the 
statutes sometimes allow her to take the share which 
her husband would have taken if living.4! Where 
the descent is to brothers and sisters or their de- 
scendants, the rule of the common law, that in the 
descent of a newly purchased inheritance the blood 
of the father is to be preferred, is not applicable.” 

Preference over more remote relations. As the 
grandfather and brother of an intestate are not re- 
lated to the intestate in equal degree within the 
meaning of statutes providing for the distribution 
of personal property, the brother will take to the 
exclusion of the grandfather.*® However, according 
to some English manor customs, a surviving sister 
is not entitled to inherit in preference to the son of 


erty he may have acquired by force 
of law in favor of the relatives with- 
in the third degree belonging to the 
line from which such property origi- 
nated’). 

R. I.—Tillinghast v. Coggeshall, 7 
R. I. 383. 

Tenn.—Hoover v. Gregory, 10 Yerg. 
444; Roberts v. Jackson, 4 Yerg. 
308. 

Va.—Addison v. Core, 2 Munf. (16 
Va.) 279; Templeman y. Steptoe, 1 
Munf. (15 Va.) 38389; Tomlinson v. 
Dilliard, 3 Call (7 Va.) 105. 

Wash.—Fort v. West, 14 Wash. 10, 
44 P 104. 

Descent of ancestral property of 
infant dying unmarried or without 
issue see generally supra § 22. 

26. Tomlinson v. Dilliard, 3 Call 
(7 Va.) 105; Fort v. West, 14 Wash. 
10, 44 P 104. 

27. Shelby v. Shelby, 1 B. Mon. 
(Ky.) 266; Jenks v. Trowbridge, 48 
Mich. 94, 11 NW 822; Hay’s App., 52 
Pa. 449; Eckert’s Est., 12 Phila. (Pa.) 
93; Shuman y. Shuman, 80 Wis. 479, 
50 NW_ 670. 

[a] Beason for rule——wWhile it is 
provided by statute that, with cer- 
tain exceptions, the personal estate 
of an intestate shall be distributed to 
the same persons and in the same 
proportions as prescribed for the de- 
scent and disposition of real estate, 
yet as personal property does not 
possess the qualities of an ancestral 
estate, the statute which excludes a 
surviving ,parent from taking real 
property derived from the other par- 
ent is not applicable, and the father 
of the intestate takes the personal 
estate under the general statutory 
provisions. Shuman y. Shuman, 80 
Wis. 479, 50 NW 670. 


28. Ala.—Fowler v. Trewhit, 10 
Ala. 622. 
A de Silas v. Ashbrooks, 20 Ark. 


Nebr.—Shellenberger v. Ransom, 31 
Nebr. 61, 47 NW 700, 28 AmSR 500, 
10 LRA 810. 

Or.—Stitt v. Bushy: 22 Or. 239, 29 
Team hty 

‘Tex.—Chandler v. Copeland, 31 Tex. 


151. 

[a] Equal portion with brother or 
sister—Where a mother, the holder 
of the legal title to land, died leav- 


ing two children, the interest of one 
of the children who subsequently died 
passed to the father and the other 
child in equal portions. Powell v. 
Powell, 267 Mo. 117, 183 SW 625, 188 
SW_ 795, 

29. Myers v. Warren County Li- 
brary, etc., Assoc., 186 Ill. 214, 57 NE 
869; Verret v. Theriot, 15 La. 106. 

30. Wheeler v. Clutterbuck, 52 
N. Y. 67; Williams v, Post, 158 App. 
Div. 818, 143 NYS 1027; Watson v. 
Sullivan, 153 N. C. H 
Weeks v. Quinn, 135 N. C. 
596; Little v. Buie, 58 N. C. 10; Mc- 
Michal v. Moore, 56 N. C. 471; Towls 
v. Rains, 2 Heisk. (Tenn.) 855; Whe- 
less _v. Espy, 7 Coldw. (Tenn.) 237. 

[a] Application of statute.—Under 
such a statute, a father is entitled to 
take where brothers and sisters of the 
half blood are not entitled to inherit 
on account of their not being of the 
blood of the ancestor from whom the 
estate was acquired, Watson v. Sul- 
livan, 153 N. C. 246, 69 SH 183. 

31. La. Civ. Code (1900) art 1753. 


32. Verret v. Theriot, 15 La. 106. 
yi Skipwith v. Lea, 16 La. Ann, 
34. McAllister _v. McAllister, 


(Iowa) 167 NW 78; Lawley v. Keyes, 
172 Iowa 575, 154 NW _ 940; In re 
Parker, 97 Iowa 5938, 66 ‘'NW_ 908; 
paqere v. Weaver, 53 Iowa 11, 3 NW 


il 

35. Houston v. McKinney, 54 Fla. 
600, 45 S 480; Culleton v. Keune, 39 
Sw 511, 18 Kyl 1065; In re Field, 169 
NYS 677. 

{a] The fact that a wife contribu- 
ted largely by her industry to build- 
ing up the estate of her husband does 
not entitle her children by a former 
marriage to any interest therein. 
Sy Pine v. Keune, 39 SW 511, 18 Kyl 
Right of stepchildren to benefit of 
property exempt from execution 
Bes Exemptions [18 Cyc 1402 note 


Stepchildren as forced heirs under 
former Indiana statute see supra § 


34. 

36. Gazlay v. Cornwell, 2 Redf. 
Surr. (N. Y.) 139. 

37. U. S.—Poor v. Considine, 6 
Wall. 458, 18 L. ed. 869, 


Hawali.—Hawaiian Trust Co. v. 


Galbraith, 22 Hawaii 78. 


Te oeietiegaes v. Sprague, 5 Blackf. 
Towa.—Blackman _ v. Wadsworth, 


65 Lowa 80, 21 NW 190; Lash vy, Lash, 
57 Iowa 88, 10 NW 3802 [dist Moore 
v. Weaver, 538 Iowa 11, 3 NW 741]. 

| (ena OED. v. Wright, 20 Kan, 
sg Boone v. Robinson, 1 Ky. Op. 
Md.—Duvyall v. Harwood, 1 Harr. 
& G. 474; Maxwell v. Seney, 5 Harr. 
pa aa 

Pasa Ulan v. Harris, 182 Mass. 


Mich,—In re Chapoton, 104 Mich, 
11, 61 NW _ 892, 58 AmSR 454. 

N. Y.—Matter of Huyck, 49 Misc. 
391, 99 NYS 502. 

Oh.—Jenks v. Langdon, 21 Oh. St, 
862; Freeman v, Allen, 17 Oh. St. 527; 
Ellis v. Ellis, 8 Oh. Cir. Ct. 186, 2 Oh. 
Cir. Dec, 105. 

Pa.—Philadelphia Trust, etc., Co. v. 

Isaac, 167 Pa. 270, 31 A 651. 
__R. I.—Arnold v. O'Connor, 87 R. I. 
557,94 A 145, LRAL916C 898; Daboll 
v. Field, 9 R, I. 266; Smith v. Smith, 
AT Eta dss bbe 

Tenn.—Riley yv..Byrd, 3 Head 20; 
Rhodes vy. Holland, 2 Yerg. 341. 

Va.—Hepburn vy. Dundas, 13 Gratt, 
(64 Va.) 219. 

Wash,—Fort v. West, 14 Wash. 10, 
44 P 104, 

{a] For example, where the dece- 
dent died unmarried, where his par- 
ents are dead, and where there is no 
evidence jof his having been adopted 
by the persons with whom he had 
lived since childhood, his surviving 
brother inherits his estate. Matter 
of Huyck, 49 Misc. 391, 99 NYS 502, 

38. See infra § 48. 

39. See statutory provisions; and 
Tact we v. Watson, 109 Md. 5382, 72 

40. Green v, Grant, 108 Ga, 761, 82 
SE 846. 

41. Couch v. Wright, 20 Kan, 108. 

42. Brown vy. Burlingham, 7 N,. Y. 
Super. 418, " 

43. Matter of Marsh, 5 Mise. 428, 
26 NYS 718; Evelyn v. Evelyn, Ambl, 
191, 27 Reprint 180, 8 Atk. 762, 26 Re- 
print 1237. 

Rights of inheritance of grandpar- 
ents see infra §§ 55—56, . 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, — 


§§ 45-49] 


a deceased brother’s son.** 

Character of descent to brother. The descent of 
property between brothers is deemed to be imme- 
diate, and not through their father.*® 

Share. While most statutes provide that, in cases 
where they are entitled to inherit, brothers and sis- 
ters shall share equally,*® yet occasionally it is pro- 
vided by statute that the personal estate of an 
unmarried intestate, leaving brothers and sisters, 
shall be so distributed that the shares of the broth- 
ers shall be equal, and those of the sisters equal, a 
brother’s share, however, being double that of a sis- 
ter.47 Also, under a few statutes, some of which 
are no longer in force, if one parent is living, the 
brothers and sisters share with such parent;*® but 
this rule does not prevail under the statutes of some 
other states.*® 

[§ 46] b. Property Derived from Parent. 
Where the property of an intestate was derived from 
or through one parent, and he leaves brothers or sis- 
ters, but no issue, such property passes to his broth- 
ers or sisters,°° even though the other parent also 
survives.®+ Also, under statutes providing for the 
course of descent of the property of an infant dying 
unmarried or without issue, which came by gift, 
devise, or descent from a parent,°* where, in a case 
within such a statute, the deceased infant leaves 
brothers and sisters, they take his estate.5* 

[§ 47] c, After-Born Brothers and Sisters.5* In 
some states it has been held that, when the brothers 
and sisters of an intestate are entitled to the inherit- 
ance, those in being take the property, but 1f any are 
subsequently born, they become equally entitled ;°> 
but this rule is sometimes qualified so as to include 
only those subsequently born who were in ventre sa 
mere at the time of the intestate’s death.° If for 


44. Locke vy. Colman, 2 Myl. & C. 
635, 14 EngCh 636, 40 Reprint 782. 

Descent to grandnephews and 
grandnieces see infra § 49. 


last deceased). 
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went to the heirs of the minor child 


Character of descent under such 
statutes see supra § 22. 
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the want of brothers or sisters the inheritance 
passed to others, upon the subsequent birth of a 
brother or sister, their estate is divested and becomes 
vested in such brother or sister in a jurisdiction 
where the doctrine of shifting inheritances ob- 
tains ;°7 but the contrary is the rule where the doc- 
trine of shifting inheritances has been repudiated.5® 
So, at a time in a particular jurisdiction when not 
only the doctrine of shifting inheritances was in 
force but also when the males were preferred over 
females in matters of descent, the subsequent birth 
of a brother operated to divest a sister of the in- 
heritance.5? 

[§ 48] d. Nephews and Nieces. In cases where 
brothers and sisters are entitled to inherit,®° the 
children of a deceased brother or sister are entitled 
to take their parent’s share ;*! and where no brothers 
and sisters survive, nephews and nieces take as the 
next of kin,®* to the exclusion, under some statutes, 
of uncles, aunts,®* and cousins.°* Where the ehil- 
dren of a deceased brother or sister are entitled to 
take under the statutes of the jurisdiction, they are 
not deprived of that right by another statute pro- 
viding that the father surviving shall not be entitled 
to any greater share than the mother or any brother 
or sister surviving.® 

.[§ 49] e. Gyrandnephews and Grandnieces. By 
virtue of statutes providing that the ‘‘children’’ of 
a deceased brother or sister shall take by right of 
representation or providing that there shall be no 
representation among collaterals beyond brothers’ 
and sisters’ children, it is the rule in many jurisdic- 
tions that grandnephews and grandnieces of the 
intestate are not entitled to take by right of repre- 
sentation,®® but in other jurisdictions the statutes 
are so worded and construed as to allow grand- 


interest, the court said: “If there 
be no surviving brother or sister and 
there be children of more than one 
deceased brother or sister, each group 


45. Kynnaird v. Leslie, L. R. 1 C. 54. Posthumous children of intes-|0f such children takes the parent’s 
P. 389, tate: share by right of representation’). 
46. See statutory provisions. Rights of inheritance generally see 63. Matter of Clowes, 163 App. 
47. Auger v. Taylor, 2 Tyler (Vt.) supra § 37. Div. 961 mem, 148 NYS 386. To same 
260. Where father disposed of property by | effect Minot v. Harris, 132 Mass. 528. 
48. Milner v. Calvert, 1 Metce. will see infra § 68. Descent to uncles and aunts see 
(Ky.) 472; Driskell v. Hanks, 18 B. 55. Cutlar v. Cutlar, 9 N. C. 324; infra § 62. 
Mon, (Ky.) 855; Mowry v. Staples, 1| Springer v. Fortune, 2 Handy 52, 12 64, In re Moore, 162 Cal. 324, 122 


R. I. 10; Yates v. Craddock, (Tex.| Oh. Dec. 
Civ. A.) 184 SW 276; Blunt v. Gee, 
5 Call (9 Va.) 481; Bailey v. Teackle, 
Wythe (Va.) 173. Compare Prender- 
gast v. Anthony, 11 Tex. 165 (holding 
that, under the statute of Jan. 17, 


56. 


(Tenn.) 298. 
57. 


(Reprint) 
Heiskell, 1 Coldw. (Tenn.) 641. 

Grant v. Bustin, 21 N. C. 
Melton v. Davidson, 86 Tenn. 129, 5 
SW 530; Grimes v. Orrand, 2 Heisk. a38 {overr Re Colquhoun, 26 Ont. 


P 844, 

Right of cousin to inherit see in- 
fra § 63. : 

65. Walker v. Allen, 24 Ont. A, 


825; Baker v. 


TTS 


104] 


1842, the surviving parent took the 
whole of the estate to the exclusion 
of brothers and sisters). 

{a] The statutory rule applies to 
estates by purchase as well as es- 
Parents Heber ar: Mowry v. Staples, 
Tee LO. 


Share of parent see supra § 41. 

49. Weyward v. Williams, 48 S. C. 
564, 26 SE 797. 

50. Wells v. Seeley, 47 Hun 


(N. Y.) 109; Walker v. Dunshee, 38 
Pa, 430; Harris v. Hayes, 6 Binn. 
(Pa.) 422 (rule applied to both_real 
and personal property); In re Ross, 
140 Wis. 330, 122 NW 809. 

Descent of ancestral property to 
brothers and sisters of half blood 
see infra § 52. 

51. Right of parent to inherit 
child’s property derived from other 
parent see supra § 42. 


52. See supra § 22. 
53. Lamar v. Crosby, 162 Ky. 320, 
172 SW 698, AnnCasl1916E 1033; 


Burke v. Burke, 34 Mich. 451; Clark 
v. Pickering, 16 N. H. 284; Eckert v. 
Schmitt, 60 Wash. 28, 110 P 635. And 
see Hale’s App., 69 Conn. 611, 38 A 
392 (holding that, when an intestate 
was survived by two children who 
died minors and unmarried before any 
distribution of the estate, the estate 


Caldwell vy. Black, 27 N. C. 
463 


Doctrine of shifting inheritance 
see supra § 381. 

58. Cox v. Matthews, 17 Ind. 367; 
Drake v. Rogers, 138 Oh. St. 21-[overr 
Dunn v. Evans, 7 Oh. 169}. 

59. Goodwin v. Keerl, 8 Harr. & M, 
(Md.) 403. 

60. See supra § 45. 

61. In re Jepson, 174 Cal. 684, 164 
P 1; Draper v. Bradley, 126 N. C. 72, 
85 SE 228; Martin v. Martin, 56 Oh. 
St. 833, 46 NE 981; Arnold v. O’Con- 
nor, 37 R. I. 557, 94 A 145, LRA1916C 
898. Compare In re White, 87 N. J. 
Eq. 607, 101 A 241 [rev 87 N. J. Ea. 
294, 99 A 60€] (holding the contrary 
where the intestate is a minor, the 
law having been changed by the act 
of March 20, 1914). 

62. In re Nigro, 172 Cal, 474, 156 
P 1019; In re Moore, 162 Cal. 324, 122 
P 844; Hall’s App. (Me.) 102 A 977; 
In re Prote, 54 Misc. 495, 104 NYS 
581 [aff 183 App, Div. 928 mem, 118 
NYS 11386 mem]; Burns v. Tiffee, 49 
Okl. 262, 152 P 368. But see In re 
Jepson, 174 Cal. 684, 687, 164 P 1 
(where, although the only question 
involved was whether certain neph- 
ews and nieces had any inheritable 
interest at all so as to be parties in 


66. Cal.—tIn re Curry, 39 Cal. 529. 
To same effect In he Nigro, 172 Cal. 
474, 156 P 1019 (reaching the same 
eonclusion under other statutory pro- 
visions). 

D. C.—Iglehart v. Holt, 12 App. 68. 

Md.—McComas v. Amos, 29 Md. 
132; Robins v. State, 1 Harr. & G. 
476 note; Duvall v. Harwood, 1 Harr, 
& G. 474, 

Mass.—Conant v. Kent, 130 Mass. 
ti Bigelow v. Morong, 103 Mass. 


Mich.—In re Klein, 152 Mich. 420, 
116 NW 394; In re Chapoton, 104 
Mich. 11, 61 NW 892, 58 AmSR 454, 

Nebr.—Noteware  v. Colton, 95 
Nebr. 541, 145 NW 993; Douglas v. 
Cameron, 47 Nebr. 358, 66 NW 4380. 

Okl.—Burns v. Tiffee, 49 Okl. 262, 
152 P 368; Lowrey v. Le Flore, 48 
Okl, 2385, 149 P 1112 (reviewing 
eases); Falter v. Walker, 47 Okl. 527, 
149° Pd 421 

Philippine.—Sarita v. Candia, 23 
Philippine 4438; Millan v. Millan, 
Philippine 264; Pavia v. Iturralde, 5 
Philippine 176, 179. 

S. C.—Poaug v. Gadsden, 2 S. C, L. 
293; North v. Valk, 13 S. C. Eq. 212. 
Tenn.—Penniman v. Francisco, 1 


Heisk. 511. 
Wash.—In re Roberts, 84 Wash. 
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nephews and grandnieces to take by right of repre- 
sentation.®? In any event grandnephews and grand- 
nieces may be entitled to take where there are no 
nearer relatives entitled to take under the statutes, 
and they claim, not by right of representation, but 
as next of kin;*8 and where they do claim as next 
of kin, they are not excluded by a statute providing 
that there shall be no representation admitted among 
collaterals after brothers’ and sisters’ children.® 
Where grandnephews and grandnieces are held en- 
titled to take either as next of kin, or by right of 
representation, the various statutes are generally 
construed to give them preference over, and wholly 
to exclude, uncles and aunts and their descendants.’° 

In Maine and Vermont, the statutes are so worded 
and construed as to allow grandchildren of a de- 
ceased brother or sister to take by representation 
when,” but only when, there is also a surviving 
brother or sister of the intestate.” 

In the New Brunswick statute relating to the dis- 
tribution of the personal property of an intestate, 
the proviso limiting the right of representation to 


DISTRIBUTION [§§ 49-51 
brothers’ and sisters’ children is omitted from the 
section providing for distribution in a case where 
the intestate left no wife, and hence, where a case 
falls within that part of the statute, grandnephews 
and grandnieces may take by representation.”* 

[§ 50] f. Great-grandnephews and Great-grand- 
nieces. Under some statutes a great-grandniece or a 
great-grandnephew is entitled to take by right of 
representation 7* to the exclusion of uncles and aunts 
and their descendants.*® Under other statutes, how- 
ever, the right of representation is limited to the 
grandchildren of a deceased brother or sister and 
does not extend to great-grandchildren.7® 

[§ 51] g. Rights of Half Blood *7—(1) In Gen- 
eral. According to early cases, the rule, before 
changed by statute, was that brothers and sisters of 
the half blood were entirely excluded from the in- 
heritance of an intestate.’* However, under the gen- 
eral statutes relating to the rights of inheritance of 
kindred of the half blood and also by virtue of the 
construction of statutes making no distinction be- 
tween the whole and the half blood,’® brothers and 


163, 146 P 398. 

Eng.—Pett’s Case, 1 Ld. Raym. 571, 
91 Reprint 1281, 1 P Wms. 25, 24 
Reprint 280, 1 Salk. 250, 91 Reprint 
220 (personal property). 

Ont.—Crowther v. Cawthra, 1 Ont. 
128; Re Carscallen, 13 OntWN 80. 

“In an intestate succession a grand- 
niece of the deceased can not partici- 
pate with a niece in the inheritance, 
because the latter, being a nearer rel- 
ative, the more distant grandniece is 
excluded. In the collateral line the 
right of representation does not ob- 
tain beyond sons and daughters of 
the brothers and sisters.” Pavia v. 
Iturralde, supra. f 

[a] hus (1) under Remington & 
B. Code § 1341 subd 3, providing that, 
where no isSue, husband, wife, or 
parent survives, the property of an 
intestate shall go, equally to his 
brothers and sisters and to the chil- 
dren of any deceased brother or sis- 
ter by right of representation, grand- 
children of a deceased sister cannot 
take by right of representation. 
“Whether liberally or strictly con- 
strued, the statute conveys but one 
meaning, and that is that only chil- 
dren of deceased brothers and sisters 
of the intestate can inherit by 
right of representation. ... Grand- 
children are not mentioned, and pro- 
visions of the common or civil law 
relating to the same subject, if ever 
in force in this state, have been ab- 
rogated by this statute.” In re Rob- 
erts, 84 Wash. 163, 165, 146 P 398. 
(2),The Oklahoma statutes contain a 
similar provision which has been con- 
strued as follows: ‘The plaintiff in 
error contends that the word ‘chil- 
dren’ in the above statute should be 
held to mean ‘descendants,’ and there- 
fore, he being a grandchild of a de- 
ceased sister and a grandnephew of 
decedent, he is entitled to participate 
in the distribution of the estate by 
right of representation. We know 
of no possible theory uron which this 
contention can be sustained. One of 
the most elementary canons govern- 
ing the construction of statutes is 
that, if the language used by the Leg- 
islature conveys a definite meaning 
which involves no absurdity, nor any 
contradiction of any other parts of 
the statute, then that meaning appar- 
ent on the face of the statute, must 
be accepted. Kerr v. State, 33 Okl. 
110, 124 P 284. Generally, ‘children,’ 
with respect. of parentage, means 
sons and daughters, of whatever age, 
and the term is never held to include 
grandchildren or more remote de- 
scendants, unless a strong case of 
intention or necessary implication re- 
quires it. There is nothing in any 
part of the foregoing statute, nor in 


the general laws of descent and dis- 
tribution of this state, to indicate 
that the Legislature intended the 
word ‘children,’ as used _ therein, 
should be given any other than its 
popular meaning, which also accords 
with its legal ‘signification, namely, 
as designating immediate offspring.” 
Falter v. Walker, 47 Okl. 527, 528, 
149 P 1111. 

67. Hawaii—Hawaiian Trust Co. 
v. Galbraith, 22 Hawaii 78; Kahana- 
nui v. Maunakea, 20 Hawaii 114 [dist 
Aihonua v. Ahi, 6 Hawaii 410, on 
the ground that it was decided under 
a prior statute]. 

La.—Jacob’s Succ., 129 Pa. 4382, 56 
S 358. 

Mo.—Copenhaver v. Copenhaver, 78 
Mo. 55 [aff 9 Mo. A. 200]. 

N. J.—Rodman v. Smith, 2 N. J. L. 
3. Compare In re White, 87 N. J. Eq. 
607, 101 A 241 [rev 87 N. J. Eq. 294, 
99 A 606] (holding the contrary, un- 
der the amendment of 1914 [P. L. 69] 
where the intestate is a minor). 

N. Y.—In re De Voe, 107 App. Div. 
245, 94 NYS 1129, 25 NYCivProc 66 
[aff 185 N. Y. 536, 77 NE 1185, and aff 
43 Misc. 575, 89 NYS 544]; In re 
Prote, 54 Mise. 495, 104 NYS 581 [aff 


133 App. Div. 928 mem, 118 NYS 
1136 mem]; Matter of Hadley, 43 
Mise. 579, 89 NYS. 545;. Matter. of 


Healy, 27 Misc, 352, 58 NYS 927. The 
contrary was held as to personal 
property before the statute was 
amended. In re Suckley, 11 Hun 344; 
Peuen ty v. Stillwell, 1 Bradf. Surr. 


Pa.—Lane’s App., 28 Pa. 487. 

R. I.—Arnold v. O’Conner, 37 R. I. 
557, 94. A 145, LRA1916C 898; Daboll 
v. Field, 9 R. I. 266. 

Pr. Edw. Isl.—In re Dodd, 6 East 
LR 578 (personal property). Contra 
Phillips v. Gillis, 6 EastLR 575 


68. Hoffman vy. Watson, 109 Md. 
532. 72 A 479. 
69. Hoffman v. Watson, 109 Md. 


5382, 72 A 479 [dist Graham v. Whit- 
ridge, 99. Md. 248, 57 A 609, 58 A 36, 
66 LRA 408; Garrison v. Hill, 81 Md. 
206, 31 A 794; McComas v. Amos, 29 
Md. 132, on the ground: that the con- 
test in each case was between neph- 
ews and nieces on the one hand and 
grandnephews and grandnieces on the 
other]. 

[a] Maryland statutes construed. 
—‘‘Taking ‘by representation’ is an al- 
together different thing from taking 
by inheritance. The former only ap- 
plies when a party seeks to be con- 
sidered in the same degree as a de- 
ceased father or mother would have 
been in, if living. ... The Act of 
1820 did not attempt to amend sec- 
tion 19, but section 27, and only 
amended that by limiting the right 


of representation to brothers’ and 
sisters’ children. That limitation 
necessarily implied that it was only 
in cases where there were brothers 
and sisters or nephews and nieces be- 
cause, unless that be so, the proviso 
was absolutely useless. The only oc- 
casioa for grandnephews by represen- 
tation being considered in the same 
degree as their father or mother 
would be to enable them to take part 
in the distribution with those of the 
same degree as their father or moth- 
er. That the Act of 1820 prohibited, 
but if the grandnieces are the near- 
est descendants from a brother or 
sister of the intestate they are not 
dependent upon representation, but 
upon the descent which the law has 
cast upon them as the nearest de- 
scendants.” Hoffman v. Watson, 109 
Md. 532, 549, 72 A 479. 

70. Hoffman vy. Watson, 109 Md. 
532, 72 A 479; In re Butterfield, 211 
N. Y. 395, 105 NE 830 [aff 161 App. 
Div. 506, 146 NYS 671, and dist In re 
Sr aa A%2.. N,. Wa 454, 65° NE 


I 71. Reynold’s App., 57 Me. 350 

[dist Quinby v. Higgins, 14 Me. 309]; 
Gaines v. Strong, 40 Vt. 354. 

72. Hall’s App., (Me.) 102 A 977; 
Davis v. Stinson, 53 Me. 493 [dist 
Doane v. Freeman, 45 Me. 113]; Hatch 
v. Hatch, 21 Vt. 450. 

73. Matter of Price, 27 N. B. 205. 

74 %In re Butterfield, 211 N. Y. 
395, 105 NE 830 [aff 161 App. Div. 
506, 146 NYS 671, and dist In re Day- 
enport, 172 N. Y. 454, 65 NE 275] (re- 
viewing the changes in the New York 
statutes). 

75. In re Butterfield, 211 N. Y. 
395, 105 NE 830 [aff 161 App. Div. 
506, 146 NYS 671, and dist In re 
Davenport, 172 N. Y. 454, 65 NE 275]. 

76, Stetson v. Hastman, 84 Me. 
366, 24 A 868. 

77. Half blood generally see su- 
pra § 32. | 

Remote) collaterals of half blood 
see infra’ § 61. 

78. Ky.—Bowlin v. Pollock, 7 T. B. 
Mon. 26. 

La.—Price v. Grubbs, 1 Rob, 91. 
hghtes The’ one chose v. Shelby, 1 Mo. 

4. 

N. C—Ham v. Martin, 8 N. C. 423. 

S. C.—Lawson v. Perdriaux, 12 S. 
Cc. L. 456 (holding that the mother 
took in preference to a half brother); 
Wren y. Carnes, 4 S. C. Eq. 405; Ha- 
germeyer vy. Charleston, 12 S. C. Eq. 
117: 

Tex.—Kirby v. Hayden, 44 Tex. Civ. 
A. 207, 99 SW 746 (applying the rule 
of the Spanish law as it obtained in 
Texas prior to 1840). 

Va.—Bailey v. Teackle, Wythe 173. 

79. See supra § 32. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sisters of the half blood now possess some rights of | whole blood and the half blood in certain fixed pro- 


inheritance in practically all jurisdictions,®° espe- 
cially in respect to personal property.8t The ques- 
tion in what cases brothers and sisters of the half 


blood are entitled to inherit, as well as the question | 


as to how great a share they acquire, must be de- 
termined by reference to the statutes of the par- 
ticular state and the construction placed upon such 
statutes by the courts of that state. Quite fre- 
quently the controlling statute is a general one al- 
lowing kindred or relatives of the half blood to share 
equally with kindred or relatives of the whole blood 
except in the one case where the estate came to the 
intestate by gift, devise, or descent from an ances- 
tor, in which case those not of the blood of the an- 
cestor are excluded.’? Under other statutes those 
of the whole blood take precedence over those of the 
half blood in the distribution of real property, kin- 
dred of the half blood taking if there are no kindred 
of the whole blood in equal degree,** and children 
of a deceased brother or sister of the+whole blood 
being preferred to brothers or sisters of the half 
blood.8* Also, in some cases under the statutes of a 
few states, the inheritance is divided between the 


portions.®° 

Where the term ‘‘brothers and sisters’’ is used 
without limitation in a statute providing for de- 
scent to the brothers and sisters of the decedent, it 
includes brothers and sisters of the half blood.’ 
So where a statute provides for descent in certain 
eases to the brothers and sisters of an ancestor, the 
half brothers and half sisters of the ancestor are 
not excluded.%? 

[§ 52] (2) Rights as Affected by Source of 
Intestate’s Title. While, under a statute expressly 
providing that in no ease shall there be a distinction 
between kindred of the whole and the half blood, 
half brothers and half sisters may be entitled to in- 
herit, although they are not of the blood of the an- 
cestor from whom the estate came to the intestate,°8 
generally, under the statutes regulating the course 
of descent of ancestral estates,®® brothers and sisters 
of: the half blood are excluded from sharing in an 
estate which came to the intestate by gift, devise, 
or descent from an ancestor, where they are not of 
the blood of the ancestor,®° but are not excluded 
where they are of the blood of the ancestor,®! unless 


80. U. S.—Gardner v. Collins, 9 F. 
Cas. No. 5,223, 3 Mason 398 [aff 2 
Pet. 58, 7 L. ed. 347]. 

ae _— Johnson v. Copeland, 35 Ala. 


Ark.—Byrd v. Lipscomb, 20 Ark. 
19; Kelly v. McGuire, 15 Ark. 555. 

Cal.—Lynch v. Lynch, 132 Cal. 214, 
64 P 284. 

Conn.—Clark v. Russell, 2 Day 112. 

Ga.—Raburn y. Bradshaw, 124 Ga. 
552, 52 SE 922; Holder v. Harrell, 6 
Ga. 125. 

Ill.—Carter v. Carter, 234 Ill. 507, 
85 NE 292; Oglesby Coal Co. v. Pasco, 
79 Ill. 164. 

Ind.—Armington v. Armington, 28 
Ind. 74; McClerry v. Matson, 2 Ind. 
79; Doe v. Abernathy, 7 Blackf, 442. 

Kan.—State v. Ellis, 72 Kan. 285, 
83 P 1045, 79 P 1066; Tays v. Robin- 
son, 68 Kan. 53, 74 P 623. 

Ky.—Bertram v. Witherspoon, 138 
Ky. 116, 127 SW 538, AnnCas1912A 
1217; Napier v. Davis, 7 J. J. Marsh. 
283; Milner v. Calvert, 1 Metc. 472; 
Nunnally v. Nunnally, 12 Ky. Op. 295. 
5 tach axe v. Maccubbin, 1 Harr. & 

Mass.—Larrabee v. Tucker, 116 
Mass. 562; Sheffield v. Lovering, 12 
Mass. 490; Tenny v. Sawyer, 4 Dane 
Abr. 349. 

Mo.—Smith v. White, 165 Mo. 590, 
65 Fd 1013. 

H.—Prescott v. Carr, 29 N. H. 
453. “61 AmD 652; Clark v. Pickering, 
16 N. H. 284. 
~ N. J.—Albright v. Van Voorhis, 104 


A 27. 

N. Y.—Valentine v. Wetherill, 31 
Barb. 655. 

N. C.—State Univ. v. Brown, 23 
N. C. 387; Pritchard v. Turner, 9 N. C. 
435; Cutlar v. Cutler, 9 N. C. 324; 
Ross v. Toms, 9 N. C. 9; Ballard v. 
Hill, 7 N. C. 410; Sheppard v. Shep- 
pard, TON. GC. 333; 

Pa.—Lynch v. Lynch, 132 Pa. 422, 
19 A 281; Larsh v. Larsh, Add. 310. 
a C.—Felder v. Felder, 26 S. C. Ea. 
0 . 

Tenn.—Chaney v. Barker, 3 Baxt. 
424; Nesbit v. Bryan, 1 Swan 468; 
Nichol v. Dupree, 7 Yerg. 415; 
Prichitt v. Kirkman, 2 Tenn. Ch. 390. 

Vt.—Hatch v. Hatch, 21 Vt. 450. 
ant ae v. Rogers, 6 Wis. 

Ont.—Re Branton, 20 Ont. L. 642, 
15 OntWR 783; In re Wagner, 6 Ont. 
L. 680, 2 OntWR 1084. 

81. Ind.—Henson v. Ott, 7 Ind. 


512 
Md.—Keller v. Harper, 64 Md. 74, 
eet Seekamp v. Hammer, 2 Harr. 


[18 C. J—27] 


N. Y.—In re Landers, 
635, 166 NYS 1036; In re Mack, 166 
NYS 349. 

Pa.—Preston vy. Hoskins, 2 Yeates 
545; In re Miller, 2 Woodw. 174 

Tenn.—Deadrick v. Armour, 10 
Humphr. 588. 

Eng.—In re Green, [1911] 2 Ch. 275; 
Jessopp v. Watson, 1 Myl. & K. 665, 
7 EngCh 665, 39 Reprint 832; Watts 
v. Crooke, Show. P. C. 108, 1 Reprint 
74, 2 Vern. Ch. 124, 23 Reprint 689. 

82. See supra § 32. 

Application of exception to broth- 
ers and sisters of half blood see in- 
fra ’§* 52: 

83. U. S.—Chirae v. Reinecker, 2 
Pet. 613, 7 L. ed. 538. 

Ala.—McLemore Vv. McLemore, 8 
Ala. 687. 

Md.—Keller vy. Harper, 64 Md. 74, 
be 65; Hall v. Jacobs, 4 Harr. & J. 

Miss.—Fatheree v. Fatheree, 1 
Miss. 311. 

Pa.—Stark v. Stark, 55 Pa. 62; Ba- 
ker v. Chalfant, 5 Whart. 477. 
seek RE ah v. Brown, 1 D. Chipm. 

84. Hitchcock v. Smith, 3 Stew. & 
P. (Ala.) 29; King v. Neely, 14 La. 
Ann. 165; Scott v. Terry, 37 Miss. 65; 
Hulme v. Montgomery, 31 Miss. 105. 

85. Estes v. Nicholson, 39 Fla. 
759, 23 S 490; Holmes v. Lane, 136 
Ky. 21, 123 SW 318; King v. Middles- 
borough Town, ete., Co., 106 Ky. 73, 
50 SW 37; Petty v. Malier, 15 B. Mon. 
(Ky.) 591, 1108, 20 Kyl 1859; Nixon 
v. Nixon, 8 Dana (Ky.) 5; Sharp v. 
Klienpeter, 7 La. Ann. 264; Lee v. 
Smith, 18 Tex. 141; Marlow v. King, 
19 Dex.217,73 

[a] Thus in Kentucky brothers 
and sisters of the half blood receive 
half as much as the brothers and 
sisters of the whole blood when the 
estate is to be apportioned among 
both classes, but where there are no 
next of kin of the whole blood, those 
of the half blood receive the whole 
estate. Holmes v. Lane, 136 Ky. 21, 
123 SW 318. 

86. Cal.—Matter of Lynch, 132 Cal. 
214, 216, 64 P 284. 

Ind.—Anderson v. Bell, 140 Ind. 


375, 39 NE 735, 29 LRA 541. 
Mass.—Sheffield v. Lovering, 12 
Mass. 490. 
Mich.—Rowley v. Stray, 32 Mich. 
0. 


N. H.—Prescott v. Carr, 29 N. H. 
453, 61 AmD 652. 

N. Y.—In re Bell, 34 NYS 191. 

Oh.—Stone v. Doster, 50 Oh. St. 
495, 35 NE 208 [aff 7 Oh. Cir. Ct. 
8, 3 Oh. Cir. Dec. 637]. 


100 Mise. j 


I 


Tex.—Marlow v. King, 17 Tex. 177. 

“The statute makes no distinction 
between brothers or sisters of the 
half blood and those of the whole 
blood. The well-established rule in 
this country is, that where the term 
‘brothers or sisters’ is used without 
limitation, it includes half-brothers 
and half-sisters.” Matter of Lynch, 
supra. t 

87. Stockton v. Frazier, 81 Oh. St. 
227, 90 NE 168, 126 LRANS 603; Cli- 
ver v. Sanders, 8 Oh. St. 501. 

88. Oglesby Coal Co. v. Pasco, 79 
Ill. 164. 

{a] The Mlinois statute ‘declares, 
as it was certainly competent the 
General Assembly should, that ‘there 
shall be no distinction between the 
kindred of the whole and the half- 
blood.’ Surely those who are chil- 
dren of a common mother, but have 
different fathers, are no less broth- 
ers and sisters of the half-blood than 
those who are children of a common 
father, but have different mothers. 
Had it been designed that only those 


; were intended who were of the same 


blood as the ancestor from whom the 
estate descended, why was it not so 
said?’ Oglesby Coal Co. v. Pasco, 
79 Ill. 164, 166. 

89. See supra §§ 16, 32. 

90. Ark.—Kelly v. McGuire, 15 
Ark. 555. 

Ind.—Armington y. Armington, 28 
Ind, 74. 

Mo.—Cutter v. Waddingham, 22 Mo. 
206; Childress v. Cutter, 16 Mo. 24. 

N. H.—Prescott v. Carr, 29 N. H. 
453, 61 AmD 652; Crowell vy. Clough, 
23 N. H. 207; Clark v. Pickering, 16 
te H. 284; McAfee v. Gilmore, 4 N. H. 

N. J.—Eckel v. Brehm, 103 A Behe 
ee v. D’Hart, 3_N. J. L. 48 

N. Y.—Conkling v. Brown, 57 Barb. 
peB; In re Simpson, 144 NYS 1099. 

. C.—Forbes v. Savage, 173 N. C. 

706. “91 SE 704; Dozier v. Grandy, 66 
N.C. 484. 

Pa.—In re Brooke, 214 Pa. 46, 63 
Sait; Danner v. Shissler, 31° Pa. 

Tenn.—Lucas v. Malone, 106 Tenn. 
380, 61 SW 82; Deadrick v. Armour, 
10 Humphr. 588; Nichol v. Dupree, 7 


Yerg. 415; Butler v. King, 2 Yerg. 
115. 
Wis.—Wiesner vy. Zaun, 39 Wis. 


188; Perkins v. Simonds, 28 Wis. 90. 
91. U. S.—Gardner vy. Collins, 2 


Pet. 58, 7 L. ed. 347 (construing 
Rhode Island statute). 
Iowa.—Neeley v. Wise, 44 Iowa 


544. 
Md.—Lowe v. Maccubbin, 1 Harr. & 
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brothers and sisters of the whole blood also survive, 
and the jurisdiction is one in which it is provided by 
statute that, in’such a ease, the brothers and sisters 
of the whole blood shall be preferred.°? Some 
statutes are construed to exclude absolutely brothers 
and sisters of the half blood where they are not of 
the blood of the ancestor, regardless of how near or 


remote the next of kin of the blood of the ancestor | 


may be,?* but under the statutes of other states, in 
a case where there are no brothers or sisters of the 
whole blood, those of the half blood are admitted in 
preference to kindred of the whole blood of a more 
remote degree, the half blood being merely postponed 
to the whole blood of the same degree,®* provided, 
in a few of such jurisdictions, that the half blood 
is of the blood of the ancestor.°®> Obviously, broth- 
ers and sisters of the half blood are not excluded 
from inheriting by a statute regulating the course 
of descent of ancestral estates, where the estate is 
not an ancestral one within the meaning of the 
statute.°? 

[§ 53] (8) Descent of Estates Tail. On the 
death of a tenant in tail without issue, his half sis- 
ters were held entitled equally with those of the 
whole blood, all being children of the father, from 
whom the estate was derived.®? 

[§ 54] (4) Rights of Descendants of Half 
Blood. The children of a deceased half brother or 
sister, by right of representation, are entitled, ac- 
cording to some of the cases, to the same rights of 
inheritance as would have belonged to the half 


J. 550. 
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Ind.—Pond v. Irwin, 113 Ind. 243,| Div. 240, 


[§§ 52-56 


brother or sister if surviving,®® but the rule is other- 
wise in some jurisdictions,?® and -where the half 
brothers and half sisters could not have inherited if 


living, their descendants cannot inherit. 


[§ 55] 7. Grandparents and Remote Ascend- 
ants—a. In General. In some states the rule of the 
common law that the inheritance can never lineally 
ascend remains partly in force so that an estate can- 
not ascend to a grandparent,? while in others it has 
been abolished.? Generally, where paternal and 
maternal grandparents are next of kin, they take 
equally the property of a grandchild dying intes- 
tate, and the source of the inheritance is imma- 
terial. Where the next of kin are a grandfather 
and a brother of the intestate, the grandfather is 
excluded by the brother from the distribution of per- 
sonal estate;> but where the intestate, having inher- 
ited real property from his father, leaves a mother, 
uncles, and a grandfather, the grandfather takes 
to the exclusion of the mother and uneles.® 

[§ 56] b. Preference of Grandparents over 
Uncles and Aunts. Where the source from which 
the property originally came does not govern its 
descent, if a person dies intestate leaving no hus- 
band, wife, or children, nor issue of deceased chil- 
dren, nor father, mother, brother, or sister, but 
leaves grandparents, uncles, and aunts, the grand- 
parents take property to the exclusion of the uncles 
and aunts, the former being nearer of kin to the 
intestate than the latter;’ but the rule is otherwise 


156 NYS 449; Matter 


| 
Nebr.—In re Van Orsdol, 94 Nebr. 


98, 142 NW 686. 
N. J.—Delaplaine v. Jones, 8 N. J. 
L. nine Den v.Urison, 2 N. J. L. 


212 
Y.—Cornell v. Child, 170 App. 

Div. 240, 156 NYS 499; Valentine v. 
Wetherill, 31 Barb. 655. 

Pa.—Banes v. Finney, 29 Pa. Co. 87. 

Utah.—Gardner .v. Gardner, 42 
Utah 40, 129 P 360 [dist Amy v. Amy, 
12 Utah 278, 42 P 1121 (aff 171_U. 8S. 
179, 18 SCt.802, 48)L. ed. 127) ]. 

And see King v. Middlesborough 
Town, ete., Co., 106 Ky. 78, 50 SW 37, 
1108, 20 Kyl 1859 (holding, however, 
that under the statute [Gen, St. ¢ 31 


§§ 3, 9] brothers and sisters of the | 


half blood take only one half the 
share which those of the whole blood 
take, although the estate of the in- 
testate was derived from the com- 
mon parent). 

{a] Underlying principle.—(1) In 
laying down the rule stated in the 
text the courts follow and apply the 
general rule already stated (See su- 
pra § 32), (2) that the phrase ‘of the 
blood” includes the half blood as well 
as the whole bood and that persons 
of the half blood are not excluded 
from sharing in an estate which came 
to the intestate by gift, devise, or de- 
seent from an ancestor unless they 
have none of the blood of the ances- 
tor (See cases supra this note). 

92. See May v. Espenshade, 1 
Pearson (Pa.) 139 (dictum). 

93. Johnson v. Phillips, 85 Ark. 86, 
107 SW 170; Dozier v. Grandy, 66 
N. C. 484; Felton v. Billups, 19 N. C. 
308; Ham v. Martin, 8 N. C. 423; 
Hilliard v. Moore, 4 N. C. 392. 

[a] Thus, an estate derived from 


a mother descends to the intestate’s 


niece in preference to his sister of 
the half blood on the paternal side. 
Ham v. Martin, 8 N. C. 428. 

94. Ala.—Coleman v. Foster, 112 
Ala, 506, 20 S 509;*Cox v. Clark, 93 
Ala. 400, 9 S 457 (holding half broth- 


ers and sisters entitled as against 


own uncles and aunts). 
Cal.—In re Smith, 131 Cal. 433, 63 
P 729. 


15 NEC 272 (holding a half brother en- 
titled as against a brother of the par- 
ent from whom the estate came); 
Robertson v. Burrell, 40 Ind. 328. 

Mass.—Sheffield v. Lovering, 12 
Mass. 490. 

Mich.—Rowley v. Stray, 32 Mich. 
70 (holding that the estate of an in- 
testate inherited from his father 
passed to his half brothers and sis- 
ters, children of his mother’s second 
marriage, in preference to his father’s 


| mother), 

N. .J.—Hance v. McKnight, 11 
N. J. L. 385; Arnold: .v., Phoenix, 5 
N. J. lL. 1015. 

N. Y.—In re Mack, 166 NYS 349. 

Pa.—Banes v, Finney, 209 Pa. 191, 
58 A 136; Hart’s App., 8 Pa. 32; May 
y. Bspenshade, 3 LuzLegObs 142. 

95. Henszey v. Gross, 185 Pa. 353, 
39 a 949, 

U. S.—Vattier v. Hinde, 7 Pet. 

252. '8 L. ed. 675. 

Ala. rene v. Eatman, 83 Ala. 
478, 3 S850. 

Cal.—In re McKenna, 168 Cal. 339, 
143 P 605. 

Hawaii. Uuku v. Kaio, 20 Hawaii 


567. : 
AGA eae v. Sprague, 5 Blackf. 
go M288-—Nash v. Cutler, 16. Pick. 


Mich.—Van Sickle v. Gibson, 40 
iin oe 
H.—Prescott v. Carr, 29 N. H. 
453, “61 AmD 652. 
ton J.—Den v. Urison, 2 N. J. L. 


N. Y.— Champlin Vv. Baldwin, 1 

Paige 562. 

N. C.—Ross v. Toms, 9 N. C. 9; Mc- 

Kay v. Hendon, 7 N. C. 209. 

SP Beg aes v. Hoskin, 2 Yeates 
oO. 
Tenn.—Kyle v. Moore, 3 Sneed 183. 
What cases within statute see su- 

pra § 20. 

Wn Pennington v. Ogden, 1 N. J. 


98. Stallworth vy. Stallworth, 29 


Ala. 76; Anderson vy. Bell, 140 
Ind. 375; 389 SANE £87367 429. LRA 
541; Cornell v. Child, 170 App. 


of Southworth, 6 Dem. Surr. 216, 14 
NYSt 486; Burgwyn y. Devereux, 23 
N.C. 583. 

99. Stretch v. Stretch, ri IN. jf.) da. 
211; Ex p. Mays, 31.8. C. 61. 

1 Davidson  v. Teeter 114 
Miss. 398, 75 ne geo Lyon v. Lyon, 24 
Oh. Cir, Ot. 

2. Bray v. _ Taylor, 36:\N. Je La.) 415 
[aff 32 N. J. 182]. 

3. ‘MeDowell v. Addams, 45 Pa. 
430; May v. Espenshade, 3 LuzlLeg 
Obs (Pa.) 142. And see eases infra 
notes 4-10. 
ie Ky.—Wells v. Head, 12 B. Mon. 

Me.—Albee v. Vose, 76 Me. 448. 

Mass.—Nash vy. Cutler, 16 Pick. 491. 

N. Y.—Hill v. Nye, 17 Hun. 457. 

Or.—Shadden v. Hembree, 17 Or 
14, 18 P 572. 

Bne. —Moor v. Barnham, 1 P Wms. 
538, 24 Reprint 289. 

5. See supra § 45, 

Rights of inheritance of brothers 
and sisters see supra §§ 45-47, 51-53. 

6. Elwood v. Lannon, 27 Mad. 200. 

7. U. S.—Cole v. Batley, 6 F. Cas. 
No. 2,977, 2 Curt. 662. 

Ala.—Rucker y. Jackson, 180 Ala. 
109,, 60 S 139, AnnCas1915C 1058; 
Phillips Vv. Peteet, 35 Ala. 696 (per- 
sonal estate). 

Ill. Barger v. Hobbs, 67 Ill. 592. 
ap pte-s Berkley v. Stewart, 5 Kyu 

Me.—Decoster v. Wing, 76 Me. 450; 
Cables vy. Prescott, 67 Me. 582. 

Md.—Elwood v. Lannon, 27 Md. 


21 Mich. 
oN H.—Kelsey v. Hardy, 20 N. H. 
og C.—Gillespie v. Foy, 40 N, C. 

Or.—Smallman vy. Powell, 18 Or. 
367, 23 P 249, 17 AmSR 742. 

Pa.—Sturgeon v. Hustead, 196 Pa. 
148, 46 A 877; McDowell v. Addams, 
45 Pa. 430; Nichol v. Hall, 28 Pittsb 
rend 239; Fister’s Est., 2 Woodw. 
3 


Tenn.—Latimer v. Rogers, 3 Head 


»Mich—Ryan v. Andrews, 


oe ae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 56-60] DESCENT AND 
in some jurisdictions,* and where the source of the 
property controls its descent, if the intestate dies 
possessed of real estate inherited from a paternal 
ancestor, an uncle or aunt in the line from which 
the property came takes by descent to the exclusion 
of a grandparent in the other line,’ although, where 
uncles or aunts and grandparents are both of the 
blood of the ancestor from whom the property came, 
both grandparents, or the survivor, if one is dead, 
inherits to the exclusion of the uncles and aunts,7° 

[§ 57] c. Great-grandparents. Where the near- 
est surviving relatives are great-grandparents and 
great-uncles and great-aunts, real estate passes to 
the great-grandparents to the exclusion of the great- 
uneles and great-aunts.'? 

[§ 58] 8. Remote Collaterals—a. General Rules 
—(1) Division between Paternal and Maternal Kin- 
dred. While in some states the common-law rule 
that males shall be preferred over females in mat- 
ters of descent 1? has been preserved to some extent 
in statutes relating to descent to remote collateral 
relatives,'* and in ‘other states it is applied in ‘cases 
where the nearest collateral relatives are so remote 
as to be unprovided for by statute,1* yet under the 
statutes of most jurisdictions, it is the rule, subject 
to an exception in cases where, looking to the source 
of the title of the intestate, it is determined that 
the property of the intestate descends to either the 
paternal or maternal kindred to the exclusion of the 


Wis.—In re Kirkendall, 43 Wis. 
167. 19 LRA 877. 
Eng.—Woodroff v. Wickworth, 15. 
Prec. Ch. 527, 24 Reprint 236; Lioyd 16. 


ston, 3 Misc. 309, 811, 28 NYS 352, 


See infra § 59. 
Ala,—Deloney v. 
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other,!® that the property of a person dying intes- 
tate, without children, brothers, or sisters, or de- 


scendants of such, or father or mother, or grand-. 


parents under some statutes, descends to both the 
paternal and maternal relatives where there are rela- 
tives on both sides,'* although under some of such 
statutes each paternal and maternal relative entitled 
to inherit does not take an equal share, but the in- 
heritance is divided into moieties, one of which goes 
to the paternal, and the other to the maternal, kin- 
dred,.17 

[§ 59] (2) Effect of Source of Intestate’s Title. 
Provided the property in question is within a stat- 
ute which directs the course of descent of property 
which came to the intestate by gift, devise, or de- 
scent from an ancestor,!® and provided that remote 
collaterals are the nearest heirs, the collateral heirs 
who are of the blood of the ancestor are entitled to 
inherit to the exclusion of collateral heirs who are 
not of the blood of the ancestor;1® but some statutes 
specify the point beyond which the exclusion shall 
not extend.?° 

{§ 60] (3) Taking by Representation. It is ex- 
pressly provided by statute in many jurisdictions 
that no representation shall be admitted among col- 
laterals after brothers’ and sisters’ children or de- 
scendants. Such statutes exclude collaterals more 
remote than those named from taking by represen- 
tation,?! it being held that the words ‘‘brothers and 
ne 621; Cosby v. Fenlock, 8 Ky. Op. 


Pepa es v. Da Camara, 60 Md. 


v. Tench, 2 Ves. 213, 28 Reprint 138. 

8. Thatcher v. Thatcher, 17 Colo. 
404, 29 P 800; In re Davenport, 36 
Misc. 475, 73 NYS. 810 (under Code 
Civ. Proc. § 2732 subd 12, as amended 
in 1898). And see infra § 62 

[a] Prior rule.—In New York, 
until the amendment of the code pro- 
vision in 1898, grandparents exclud- 
ed uncles and aunts. Hill v. Nye, 
17 Hun (N. Y.) 457; Bogert v. Fur- 
man, 10 Paige (N. Y.) 496; Sweezey 
v. Willis, 1 Bradf. Surr. CN. Y.) 495. 

9. Gillespie v. Foy, 40 N. C. 280; 
Latimer v. Rogers, 3 Head (Tenn.) 


692. 
10. Berkely v. Stewart, 12 Ky. 
Op. 446 


11. Bruce v. Bissell, 119 Ind. 525, 
22 NE 4, 12 AmSR 486; Cloud v. 
Bruce, 61 Ind. 171; Bruce v. Baker, 
Wils. (Ind.) 462; Sturgeon v. Hus- 
tead, 196 Pa. 148, 46 A 377. 

12. See supra § 27. ] 

13. Smith v. Cosey, 26 App. 
(D... C.) 569. 

14. Hunt v. Kingston, 3 Misc. 309, 
23 NYS 352, 19 LRA 377. 

[a] In New York.—‘“Although the 
common-law rule, that males shall be 
admitted before females, haS been su- 
perseded in certain cases in this 
state, yet it still obtains in cases of 
remote collateral kinship. ... A 
careful examination of the Revised 
Statutes, relative to the descent of 
real property, shows that the rule 
referred to has been superseded only 
in cases where the right to succeed 
to the inheritance is expressly given 
by statute. But the innovation, so 
far as it relates to collateral kinship, 
has not been carried farther than to 
the descendants. of brothers and sis- 
ters’ children to the remotest degree; 
to the brothers and sisters of the fa- 
ther of the intestate and their de- 
scendants; and then to the brothers 
and sisters of the mother of the in- 
testate, and their descendants; or to 


the brothers and sisters of both fa-} 


ther and mother of the intestate, and 
their descendants, according to the 
various ways in which the estate may 
have been acquired. 4 R. S. (Banks 
Bros. 8th ed.) 2463-2467; 4 Kent's 
Com, (13th ed.) 411.” Hunt v. King- 


Walker, 9/139. 
Port, 497. 


Cal.—In re Pearsons, 110 Cal. 524, 
42 P 960. 

Del.—Barrett v. Sudler, 27 Del. 214, 
87 A 530.° 

Fla.—Estes v. Nicholson, 39 Fla. 
759, 23 S 490. 

Ky.—Well v. Head, 12 B. Mon, 166; 
Pinkand v. Smith, Litt. Sel. Cas. 331. 
Aap ihe Ooborat em v.' Smart, 17! Mo. 

N. Y.—Hyatt v. Pugsley, 23 Barb. 
285 [mod on other grounds 83 Barb. 
373]. But as to remote relatives un- 
provided for by statute see supra 
note 14, 

R. I1—Taft v. Dimond, 16 R. I. 584, 
18 A 183; Shepard v. Taylor, 15 R. I. 
ores 3 A 382; Cozzens v. Joslin, 1 


R 122 
ae C.—Shaffer v. Nail, 4 8. CG. L. 

Tex.—McKinney v. Abbott, 49 Tex. 
371; Jones v. Barnett, 30 Tex, 637. 

Va. —Royall v. Royall, 5 Munf. (19 
Va.) 82. 

N. B.—Carter v. Lowerison, 4 East 
LR 391. 

17. Fla.—Estes v. Nicholson, 39 
Fla. 759, 23 S 490. 

Ky.—Smith v. Smith, 2 Bush 520; 
Well v. Head, 12 B. Mon. 166. 

R. I.—Taft v. Dimond, 16 R. T. 584, 
“4 5* 1883; Cozzens v. Joslin, 1 R. I. 


eel Wighorepacn v. Jernigan, 97 
Tex. 98, 76 SW 445 [rev (Civ. A.) 73 
th 391; McKinney v. Abbott, 49 Tex. 


Va.—Browne v. Turberville, 2 Call 


y ov. McGuire, 15 Ark. 
555; Smith v. Smith, 2 Bush (Ky.) 
520; Turner v. Patterson, 5 Dana 
(Ky.) 292; Dunean v. Lafferty, 6 J. J. 
Marsh, (Ky.) 46; Latimer v. Rogers, 
3 Head (Tenn.) 692. 
' What cases within statute relating 
to ancestral property see supra § 20. 
19. Ark.—Coolidge v. Burke, 69 
Ark. 237, 62 P 583; Kelly v. McGuire, 
15 Ark. 555. 
Poses ganees v. Lybrook, 16 Ind, 
Ky.—Driskeil v. Hanks, 18 B. Mon. 
855; Duncan v. Tafferty, 6 J. J. 
Marsh, 46; Power v. Dougherty, 6 Ky 


N. Y.—Shires v. Shires, 76 App. 
Div. 621, 78 NYS 603. 

Pa,—Parr v. Bankhart, 22 Pa. 291; 
Maffit v. Clark, 6 Watts & S. 258: 
Bevan v. Taylor, 7 Serge. & R. 3973 
Gilmore v. Ross, 2 Pittsb. 500. 

R. I.—Whipple v. Latrobe, 20 R. I. 
508, 40 A 160. 
ace .—Latimer v. Rogers, 3 Head 


20. Carnes vy. Bingham, tae Ky. 
96, 119 SW 788; Vice v. Vice, 3 Kyl 
390, 11 Ky. Op. "319. 

fal In Kentucky, it is provided 
by St. (1909) § 1401 (Russell St. § 
3819) that, if an infant dies without 
issue, having title to real estate de- 
rived by gift, devise, or descent from 
one of his parents, “the whole shall 
descend to that parent and his or her 
kindred ... if there is any; and if 
none, then in like manner to the oth- 
er parent and his or her kindred; but 
the kindred of one shall not be so 
excluded by the kindred of the oth- 
er parent, if the latter is more re- 
mote than the grandfather, grand- 
mother, uncles and aunts of the in- 
testate and their descendants.” 
Carnes v. Bingham, 134 Ky. 96, 98, 
119 SW 738. 

Rights of brothers and sisters of 
half blood as against more remote 
heirs or kindred see supra § 52. 

21. Ga.—Ector v. Grant, 112 Ga. 
557, 87 SH 984, 53 LRA 723. 

Md.—McComas v. Amos, 29 Md. 
1382; Elwood vy. Lannon, 27 Md. 200; 
Porter v. Askew, 11 Gill & J. 346; 
Duvall v. Harwood, 1 Harr. & G. 474; 
Ellicott v. Ellicott, 2 Md. Ch. 468; 
Levering v. Heighe, 2 Md. Ch. 81. 

Mass.—Conant v. Kent, 130 Mass. 
178; Snow v. Snow, 111 Mass. 389; 
Bigelow v. Morong, 108 Mass. 287. 

Nebr.—Clary v. Watkins, 64 Nebr. 
386, 89 NW 1042; Douglas v. Cam- 
eron, 47 Nebr. 358, 66 NW 430. 
feet H.—Page v. Parker, 61 N. H. 

N. Y.—Adee v. Campbell, 79 N. Y. 
52 [aff 14 Hun B51]: In re Suckley, 11 
Hun 344; Matter of Polansky, 90 
Mise. 273, 154 NYS 669; Matter of 
Nichols, 60 Misc. 299, 113 NYS 277; 
Hannan v. Osborn, 4 Paige 336. 

Porto Rico.—Romero vy. Ruiz, 8 
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sisters’? in the statutes refer to brothers and sisters 
of the intestate only? and that, as to collaterals 
more remote, it is immaterial whether the represen- 
tation is limited to the ‘‘children’’ or ‘‘descend- 
ants’? of brothers and sisters.2* In a few states the 
statutes have been changed so as to extend the right 
of collaterals to take by representation, but not to 
remove the limitation entirely. ae 

[§ 61] (4) Half Blood. As a further exten- 
sion and application of principles and statutes al- 
ready mentioned,*> it is the rule that remote eol- 
laterals of the half blood are generally entitled to 
share in personal,** as well as real, property with 
the whole blood,2” exeept where the estate is ances- 
tral within the meaning of a statute regulating the 
course of descent of property which came to the 
intestate by gift, devise, or deseent from an an- 
eestor, in which ease collaterals of the half blood 
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[$$ 60-62 


eluded,*§ but when they are of the blood of the an- 
eestor, they take to the exclusion of other persons 
of the half blood *° and of the whole blood *® who 
are not of the blood of the transmitting ancestor. 
In eases where remote collaterals of the half blood 
inherit, the question as to whether they share equally 
or unequally with relatives of the whole blood must 
be determined by reference to the various statutory 
provisions.** 

{§ 62] b. Particular Relatives—(1) Uncles 
and Aunts. For uncles and aunts to inherit as next 
of kin, it is necessary that there be no nearer kin- 
dred.s2 Where uncles and aunts are the next of kin, 
and the property is not within the terms of a stat- 
ute directing the course of descent of ancestral 
estates, paternal and maternal uncles and aunts 
share equally,** except in a few jurisdictions in 
which paternal uncles and aunts are given preference 


who are not of the blood of the ancestor are ex- 


jApp., 60 Pa. 380 
S. C——Gilbert v. Hendricks, 4 S. C. | vb App., 
g, Prec. Ch. | Bamber’s Est., 
28, 24 Reprint 15, 2 Vern. Ch. 233, 23) Co. 


Porto Rico 25. 


L. 161. 
Eng—Maw v. Hardin: 


Reprint 751. 

fa] Im New York “the Staiute of 
Distributions is definitely construed} 
to mean that the 
which is permitted to descendants 
of brothers and 


| (Tex.) 


representation | 


{aff 6 Phila. 422]; 
35 Pa. 267; Whitaker's 
St, Bo Pac Dist. 4-37 Par Goli3sus; 
2 Pa. Dist. 536, 13 Pa. 
Witherspoon vy. Jernigan, 
ee Sw 445 [rev (Civ. A.) 73 


403: 
Sw 


: tal In New Jersey, although the 
provision limiting representation 


|among collaterals to the children of 


sisters of the dece-| 


dent is denied to the descendants of} 
any collateral relation of the dece-| 
dent other than a brother or sister.” | sentation is limited to the descend- 


Maiter of Polansky, 90 Misc. 273, 154| 
NYS 669. 

Right of cousins to take by repre-| 
sentation see infra § 63. 

22. Md—Porter v. Askew, 11 Gill | 
& J. 346. 


N. Y.—Matter of Oatley, $3 Mise. 
655, 146 NYS 796. 
Pa—Lindley’s App., 102 Pa. 235. 


deceased brothers and sisters was re- 
pealed in 1899, yet, by virtue of vari- 
ous provisions of the statute, repre- 


ants of the stock represented by the 
| living next of kin. Smith v. McDon- 
ald. 69 N. J. Ea. 765, 61 A 453 [aff 
71 N. J. Ea. 261, 65 A 840]. For deci- 
sions under former New Jersey stat- 


| utes see Schenck v. Vail, 24 N. J. Ea. 
ae H.—Page vy. Parker, 61 N. H.! 
3. 


538; Davis v. Vanderveer, 23 N. J. Eq. 
} eee Fidler v. Higgins, 21 N. J. Eq. 
138. - 

[b] In North Carolina “under the 
Revised Code of 1854 (chapter 64) in 


Eng.—Carter v. Crawley, Freem./the distribution of the personal es- 


K. B. 
496. $3 Reprint 259. 

23. Matter of Polansky, 
273, 154 NYS 669; 
hill, 62 Misc. £56, 116 NYS 798. 

[2] New York statutes construed. 
—“Once Code, § 2732, sub. 12, read: 
‘No representation shall be admitted 
among collaterals after brothers’ and 
sisters’ children.” Its meaning was 
then found io be that the representa- 
tion which was permissible among 
the children of brothers and sisters 


90 Misc. 


Was het to be admitted among col-/| 


laterals further removed than broth- 
ers and sisters. Adee v.. Campbell. 
73 N. Y¥. 52; Clements v. Babcock, 26 
Misc. $0, 56 NYS 527. 
Vision 5 of the section cited was so 
amended that representation in the 
line of brothers and sisters was ex- 
tended beyond their children to their 
descendants of whatever degree. 
Laws 1903, p. 728, c.. 367. _In 1905, 
obviously to conform to subdivision 
5 as thus amended, subdivision 12 
Was changed so as to read: ‘No rep- 
resentation shall be admitted among 
collaterals 
ters’ descendants.” 
e 539.] No new standard for 2 right 
of representation among collaterals 
beyond brothers and sisters, or their 
descendants, w2s introduced by this 
change. If the former statute con- 
tained a limit of representation 
among collaterals who were not 
brothers and sisters, or their chil- 
dren, the same limit would prevail 
among collaterals who were. not 
brothers and sisters, or their de- 
Seendants.” Matter’‘of Underhill, 62 
Mise. 456, 457, 116 NYS 798, 799. 
24.- Caldwell v. Cowan, 60 N. C. 
se Clayton v. Drake, 17 Oh. St. 
i 
A 572 [aff 5 Pa. Dist. 83, 17 Pa. Co. 
337]: Hayes’ App., 39 Pa. 256; Krout’s 


In 1803, subdi- | 


after brothers’ and sis-| 
[L. (1905) p 1208 | 


Whitaker's Est., 175 Pa. 139, 34! 


296, $9 Reprint 215, T. Raym. | 


tate, there was admitted among col- 


| lateral kindred no representation aft- 


/ 


Matter of Under-| 


er brothers and sister’s children. The 
ease of Johnston v. Chesson, 59 N. C. 
146, was based upon this statute. 


Our present statute of distributions 


allows representation among collat- 
erals to the same extent as in the 
descent of real property.” Moore v. 
Rankin, (N. C.) 90 SE 759, 760. 

fe] Im Ohio, the various statutes 
of descent have from time to time 
imereased the number of specified 
classes to whom the estate shall de- 
seend, and have also extended the 
principle of representation to some 
of them. Nevertheless where the 
phrase “next of kin” is used in the 
statute without being qualified by 
the words “or their legal representa- 
tives.” or eny other equivalent ex- 
pression, representation of deceased 
eollaterals coming within the words 
‘next of kin” is not permissible. 
Clayton v. Drake, 17 Oh. St. 367. 

[ad] In Pe Ivania, while the 


x nusy: . 
provision of the act of 1705, limit-} 


ing representation among collaterals 
to the children of brothers and sis- 
ters, was omitted from the act of 
1784, it was restored in the act of 
1833, which, however. was modified 
by the act of 1855, extending repre- 
sentation to the grandchildren of 
brothers and sisters and children of 
uneles and aunts. Whitaker’s Est., 
175 Pa. 139, 34 A,572. 
25. See supra §§ 32, 51-54. 
26. Ala—Johnson vy. Copeland, 35 
age pate: 
k.—Byrd v. Lipscomb, 20 Ark. 
19; Aas v. McGuire, 15 Ark. 555. 
Del.—Barrett y. Sudler, 27 Del. 214, 
$7 A 530. 
Ky.—Milner v. Calvert, 1 Metc. 472. 
N. Y¥Y.—Hallett v. Hare, 5 Paige 315 
Cancles and aunts). 
Pa.—Kiegel’s App., 12 WklyNC 


over maternal uncles and aunts.°! 


}it is mot proved that 


On the other 


179; Graham's Est., 6 WklyNC 402. 
Tenn.—Deadrick v. Armour, 10 
Humphr. 588. 
27. Ala.—Johnson vy. Copeland, 35 


Ala. 521. 
nfs ey v. McGuire, 15 Ark. 

Fla.—Estes y. Nicholson, 39 Fla, 
759, 23 S 490. 

-—Pearson vy. Grice, 6 La, Ann. 
232 (holding that in collateral suc- 
cessions, except in the case of whole 
and half brothers and sisters of a 
deceased brother or sister, there is 
no distinction between heirs of the 
whole blood and heirs of the half 
blood, and they share equally). 

N. Y.—Beebee v. Griffing, 14 N. Y. 
235; Matter of Milliman, 94 Misc. 7, 
158 NYS 995; Adams v. Smith, 2 
AbbNCas 60. 

N. C.—Seville v. Whedbee, 12 N. C. 
160; Pritchard v. Turner, 9 N. C. 


ea 

Pa.—Danner v. Shissler, 31 Pa. 289; 
Davis’ ESt., 14 Phila. 256 (cousins): 
Kiegel's App. 12 WkIyYNC 179. 

Ss. C.— Edwards v. Barksdale, 12 
S. C.. Bq: 416: 

Ont.—Re Adams, 6 Ont. L. 697, 2 
OntWR 1156, 24 CanLTOceNotes 59. 

28. Noble v. Williams, 167 N. C. 
112, 83 SE 180. 

Respective rights of brothers and 
sisters of half blood and remote col- 
laterals see supra § 52. 

29. Byrd v. Lipscomb, 20 Ark. 19; 
Kelly v. McGuire, 15 Ark. 555; Nichol 
v. Dupree, 7 Yerg. (Tenn.) 415. 

30. Johnson v. Copeland, 35 Ala. 
521; Cliver v. Saunders, 8 Oh. St. 501; 
May v. Espenshade, 3 LuzLegObs 
(Pa.) 142; Chaney v. Barker, 3 Baxt. 
(Tenn.) 454: Nesbit v. Bryan, 1 Swan 
(Tenn.) 468; Prichitt v. Kirkman, 2 
Tenn. Ch. 390 

31. See statutcry provisions; and 
Talbott v. Talbott, 17 B. Mon. (Ky.) 
1: Grimes v. Orrand, 2 Heisk. (Tenn.) 
298: Baker~-v. Heiskell, 1- Coldw. 
(Tenn.) 641. 

32. In re White, 31 Misc. 484, 65 
NYS_ 567. 

{a] hus, where on an applica- 
tion for a distributive Share in the 
estate of decedent, by the uncles and 
aunts of deceased, as her next of kin, 
decedent's 
brother is not living, the petitioners 
are not entitled to such estate. In 
re White, 31 Mise. 484, 65 NYS 567. 

Exclusion of uncles and aunts by: 
Grandnephews and grandnieces see 

supra § 49. 

Grandparents see supra § 56. 
Nephews and nieces see supra § 48. 

33. Im re Pearsons, 110 Cal. 524, 
42 P 960; Clary v. Watkins, 64 Nebr. 
386, 89 NW 1042; Dodge v. Lewis, 71 
N. H. 324, 51 A 1071; In re Daven- 
port, 172 N. Y. 454, 65 NE 275 {aft 
67 App. Div. 191, 73 NYS 653]. 

34. Hall v. Jacobs, 4 Harr. oe J. 
(Md.) 245. 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note aaher 


§§ 62-65] 


hand, where the property is ancestral within the 
meaning of such a statute and there are no nearer 
kindred entitled to take, it passes to the uncles 
and aunts on the side of the family from which the 
property came to the exclusion of relatives on the 
other side of the family, such as parents,*> and 
uncles and aunts.°° Largely on account of the limi- 
tation of representation among collaterals,°* it is the 
rule, except under a few statutes,°* that uncles and 
aunts take to the exclusion of children or other de- 
secendants of deceased uncles or aunts. In other 
words, where uncles or. aunts or both survive, cousins 
and descendants of cousins are excluded.*® 

Taking equally with grandparents. It has been 
held under some statutes that where an intestate 
leaves surviving neither parent nor issue, real *° and 
personal property #4 descends to the grandparents 
and uncles and aunts equally.*? 

[§ 63] (2) Cousins. Subject to the rights of a 
surviving husband or wife,** cousins are entitled to 
take as heirs or next of kin when, and-enly when, the 
intestate left surviving no persons of nearer relation- 
ship ;** but, when entitled to take, maternal and pa- 
ternal cousins share equally;*> and the fact that a 
person is a double cousin to the intestate does not 
entitle him to a double share.*® As has been seen, 
cousins, being children of uncles and aunts, and not 
being entitled to take by representation, are ex- 
cluded by living uncles and aunts.*? Likewise, ex- 
cept in a few jurisdictions where the statutes are 


35. Coolidge v. Burke, 69 Ark. 237, 41. 
62 SW 583; Scroggin v. Allin, 2 J. J.| 404, 29 P 8 
Marsh. (Ky.) 466; Templeman Vv. 42. 
Steptoe, 1 Munf. (15 Va.) 339. 

Respective rights of remote col- 
laterals and half brothers and half 
sisters see supra § 52. 

36. Kelly v. McGuire, 15 Ark. 555; 
Driskell v. Hanks, 18 B. Mon. (Ky.) 
855; Bevan v. Taylor, 7 Serge. & R. 
(Pa.) 397 [overr Walker v. Smith, 3 
Yeates (Pa.) 480] 


43. 
44. 
County Prob. Ct., 
205. 
532, 72 A 479. 
876. 
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ey v. Thatcher, 17 Colo. 


enhertinsns by Tees pero! 
generally see supra § 55 

See infra §§ 78-— 93. 
Ida.—Connolly v. 
25 Ida. 35, 136 P 


Md.—Hoffman v. Watson, 109 Md. 
N. Y.—In re Kinniburgh, 169 NYS 
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construed to allow the descendants or representatives 
of first cousins to take by representation,*® first 
cousins are entitled to take the property of an intes- 
tate to the exclusion of second *° and third cousins,®° : 
and children or other descendants of first cousins.®+ 

In Hawaii, second cousins cannot inherit.®2 

[§ 64] (8) Great-Uncles and Great-Aunts.®? 
Granduneles and grandaunts, when next of kin, will 
take the inheritance, to the exclusion of the children 
and grandchildren of granduncles who have died be- 
fore the intestate.°* However, in a jurisdiction 
where the common-law rule that males shall be ad- 
mitted before females *> still obtains in the case of 
remote collaterals unprovided for by statute,°® a 
great-uncle will inherit to the exclusion of great- 
aunts and descendants of great-aunts, that is, to the 
exclusion of females of the same degree and their 
descendants, as at common law;°* and in a jurisdic- 
tion where collateral heirship is limited by statute 
to uncles and aunts and their children, a great-uncle 
eannot inherit.5* In still other jurisdictions it has 
been held that, where a great-uncle and a first cousin 
of an intestate are the nearest surviving heirs, they, 
being relatives in an equal degree, will succeed to 
real estate as tenants in common.®? 

[§. 65] 9. Operation and Effect of Will °—a. 
In General. While, as has been stated, the operation 
of the law of descent and distribution may be de- 
feated by a will, and such law is applicable only 


ker’s Est., 5 Pa. Dist. 4, 17 Pa. Co. 
358; Bamber’s Est., 2 Pa. Dist. 536, 
13 Pa. Co. 403; Byers v. McAuley, 149 
U. S. 608, 13 *SCt 906, 37 L. ed. 867 
(applying laws of Pennsylvania). 

Wash.—In re Sullivan, 48 Wash. 
631, 94 P 483, 95 P 71. 

{a] First cousin of half blood and 
second cousin of whole blood.—in the 
distribution of the estate of an in- 
testate, a first cousin of the half 
blood.will take the estate in prefer- 


Kootenai 


37. See supra § 60. Pa.—Montgomery v. Petriken, 29] ence to a second cousin of the whole 
38. Moore v. Rankin, 172 N. C.| Pa. 118; Smith’s Est., 10 Pa. Dist. 92;| blood. Ector v. Grant, 112 Ga. 557, 
599, 90 SE 759 [dist Johnston v.| Bamber’s Est., 2 Pa. Dist. 536, 13 Pa.| 37 SE 984, 53 LRA 723. < 
Chesson, 59 N. C. 146, on the ground | Co. 403. 50. Avery v. Vail, 60 Ind. A. 99, 
that it was decided under an earlier Tex.—Byers v. Wallace, 87 Tex.|/108 NE 599; Adee v. Ge 14 
statute]; Whittaker’s Est., 175 Pa.|503, 28 SW 1056, 29 SW 760. Hun 551 [aft’ FOUN. Y. 52 
139, 34 A 572; Bamber’s Est., 2 Pa. Exclusion of cousins by nephews 51. Conn. —Campbell’s App., 64 


Conn. 277, 29 A 494, 24 LRA 667. 


Dist. 536, 13 Pa. Co. 403; Haines’ Est., 
2 Pa. Dist. 104, 12 Pa. Co. 401. 

39. Md.—Porter v. Askew, 11 Gill 
& J. 346; Levering v. Heighe, 3 Md. 
Ch. 365; Ellicott v. Ellicott, 2 Md. Ch. 
468; Levering v. Heighe, 2 Md. Ch. 
81 


Mich.—Lyon v. Crego, 187 Mich. 
625, 154 NW 65 : 

Miss.—Grantham_ v. Statham, 83 
Miss. 176, 35 S 423. 

Nebr.—Clary v. Watkins, 64 Nebr. 
386, 89 NW 1042. 

N. H.—Dodge v. Lewis, 71 N. H. 


324, 51 A 1071; Page v. Parker, 61 
N; Be 65s Parker v. Nims, 2 N. H. 
460. 

N. Y.—Matter of Youngs, 73 Misc. 
335, 132 NYS 689; Matter of Nichols, 
60 Misc. 299, 113 NYS 277; Matter of 
Gooseberry, 52 HowPr 310. The con- 
trary was held under Code Civ. Proc. 
§ 2732, as amended by L. (1898) ¢ 
319, and before L. (1905) c 539 be- 
came effective. Matter of McMillan, 
126 App. Div. 155, 110 NYS 622 [aff 
193 N. Y. 651 mem, 86 NE 1127 
mem]; Matter of Peck, 57 Misc. 535, 
109 NYS 1083. 

S. C—Gilbert v. Hendricks, 4 
S. C. L. 161; Shaffer v. Nail, 4.S. C. 
L. 160; Perry v Logan, 26 S. C. Eq. 
ig Karwon v Lowndes, 2 S. C. Eq. 

10. 

Eng.—Maw v. Harding, Prec. Ch. 
28, 24 Reprint 15, 2 Vern. Ch. 223, 23 
Reprint 751; Bowers v. Littlewood, 
1 P. Wms. 594, 24 Reprint 531. 

40. Thatcher v: Thatcher, 17 Colo, 
404, 29 P 800; Pease v. Stone, 77 Tex. 
551, 14 SW 161. But see supra § 56. 


and nieces see supra § 48. 

45. Redd v. Clopton, 17 Ga. 230. 

Right of cousin to share equally 
with great-uncle see infra § 64. 

46. Troop v. Robinson, 45 N. S. 
145; Re Adams, 6 Ont. L. 697, 2 Ont 
WR 1156, 24.-CanLTOceNotes 59. 

47. See supra § 62. 

48. Dexter v. Dexter, 7 F. Cas. 
No. 3,860, 4 Mason 302 (applying law 
of Rhode Island); Smith v. McDon- 
ald, 71 N. J. Eq. 261, 65 A 840; Barnes 
v. Redmond, 127 Tenn. 45, 152 SW 
1035. But see Speer v. Miller, 37 
N. J. Eq. 492 [rev on other grounds 
38 N. J. Eq. 567] (decision under ear- 
lier statute); Se!by v. Hollingsworth, 
13 Lea (Tenn.) 145 (holding that first 
cousins exclude half brothers of sec- 
gar cousins). 

Ga.—Ector v. Grant, 112 Ga. 
557, °37 SE 984, 53 LRA 723. 

Ind.—A very v. Vail, 60 Ind. A. 99, 
108 NE 599, 602 [cit Cyc]. 

Mich.—Conklin v. Conklin, 165 
Mich. 571, 131 NW 154. 

N. Y.—Adee v. Campbell, 14 Hun 
551 [aff 79 N. Y. 52]; Matter of Po- 
lansky, 90 Mise. 273, 154 NYS 669; 
Matter. of Oatley, 83 Misc. 655, 146 
NYS 796; Matter of Schlosser, 63 
Misc. 166, 116 NYS 796 [aff 136 App. 
Div. 898 mem, 120 NYS 1145 mem]. 
Contra In re New York Security, etc., 
Co., 46 Misc. 224, 94 NYS 93 (decision 
made under Code Civ. Proc. § 2732, 
Bray enced by L. [1898] p 941 ¢ 
Pa.—Rogers’ Est., 131 Pa. 382, 18 
A 871; Brenneman’s App., 40 Pa. 115; 
May’s Est., 11 Pa. Dist. 178; Whita- 


La.—Ratcliffe v. Ratcliffe, 7 Mart. 
N. S. 335. 

N. Y.—Adee v. Campbell, 79 N. Y. 
52; Matter of Underhill, 62 Misc. 456, 
116 NYS 798; In re Kinniburgh, 169 


NYS 876. 

Pa.—Smith’s Est., 10 Pa. Dist. 92; 
White’s HEst., 5 Pa. Dist. 103; Clen- 
daniel’s Hst., 12 Phila. 54. 


Porto Rico.—Romero vy. Ruiz, 8 
Porto Rico 25. 
Ont.—Re McEachern, 10 Ont. L. 


499, 6 OntWR 393; Re Hale, 10 Ont 
WN 376. 
52. Makea v. Nalua, 4 Hawaii 221 


(basing the decision on the statutory 
limitation of collateral heirship to 
uncles and aunts and their children 
by representation). 

53. Exclusion of great-uncles and 
aunts by great-grandparents see su- 
pra § 57. 

64 Clayton v. Drake, 17 Oh. St. 
367; Benner’s Est., 21 Pa. Dist. 788. 

55. See supra § 27. 

56. See supra § 58. 

57. Hunt v. Kingston, 3 Mise. 309, 
23 NYS 352, 19 LRA 377. 


58. Kahiuka v. Hobron, 4 Hawaii 
227. 
59. Smith v. Gaines, 35 N. J. Eq. 


65 [aff 36 N. J. Eq. 297]. 
60, Cross references: 

Forced heirs see supra §§ 33-34. 

Operation and effect of will as to 
surviving wife or husband see in- 
fra §§ 83, 93. 

Revocation of will by marriage and 
birth of child see Wills [40 Cyc 
1198-1204]. 


838 [18 C.J.] 


where a person dies intestate,** 


particular case, a person leaves a will but neverthe- 
less dies intestate as to part of his property, that 
portion of his property passes to his heirs or next of 
kin, as the case may Fe, under the law of descent 


and distribution.*? 


[§ 66] b. Devise or Beauest to Heir or Next of 


Kin.** The right of heirs to take 


virtue of a statute of descent is superseded by a tes- 


tamentary provision that the land 


proceeds divided among certain named persons who 


are in fact the same as the heirs at 


been held otherwise where no action was taken under 


the will.® 


[$ 67] e¢. 


61. See supra 2. 

62. D. ee viaten v. Hilton, 9 D. C. 
70 [rev on other grounds $5 U. &. 
591, 24 L. ed. 458]. 

Ky.—Kennedy v. Arthur, 3 Ky. Op. 
466. 

Me.—Walker v. Bradbury, 15 Me. 
207. 

Mass.—Brown v. Brown, 209 Mass. 
388, 95 NE 796; Fosdick v. Fosdick, 6 
Allen 41. i 

N. J.—Ward v. Dodd, 41 N. J. Ea. 
414, 5 A 650; Skellenger v. Skellen- 
ger, 32 N. J. Ea. 659. 


N. Y¥.—In re Wilcox, 194 N. Y. 288, | 


87 NE 497 [rev 125 App. Div. 152, 109 
NYS 564]; Pomroy v. Hincks, 180 


N. Y. 73, 72 NE 628 [aff 74 App. Div. | 


298, 77 NYS 595]; Clark v. Cammann, 
160 N. Y. 315, 54 NE 709 [aff 14 App. 
Div. 127, 43 NYS 575]; Read v. Wil- 
liams, 125 N. Y. 560, 26 NE 730, 21 
AmSR 748 [aff 4 Silv. Sup. 295, 8 
NYS 24]; Owens v. Methodist Epis- 
copal Church Missionary Soc., 
N. Y. 380, 67 AmD 160; Jones v. Kel- 
ly, 63 App. Div. 614,,72.NYS 24 [aff 
170 N. Y. 401, 63 NE 443]... And see 
Fletcher v. Severs, 10 NYS 6 (hold- 
ing that, where, on the-contest of a 
will, a compromise between the. par- 
ties is effected and a certain fund is 
released from the operation of the 
will, that fund is to be distributed 
as an intestate estate). 

N. C.—Wool v. Fleetwood, 136 N. C. 
460, 48 SE 785, 67 LRA 444; Rich- 
mond v. Vanhook, 38 N.C. 581. | 

Pa-—In re Reed, 237 Pa. 125, 85 A 
138; In re Filbert, 195 Pa. 295, 45 A 
733. 

S. C—Snelgrove v. Snelgrove, 4 
S. C. Ea. 274; Richardson v. Sinkler, 
2S. C.cEa. 127. 

Cross references: E 
Application of rules concerning ad- 

vanecements where part of estate 

was disposed of by will see infra 

§ 220. ; 3 
Construction of will against partial 

intestacy see Wills [40 Cyc 1409]. 
Devolution of property on failure of 

testamentary disposition see Wills 

[40 Cye 1941-1958]. i 
Effect of disinheritance by will on 

rights of heirs to share in property 

as to which testator died intestate 

see infra § 76. . 
“Intestate” defined see Intestate [23 

Cyc 41}. ¢ Z 
Rights of inheritance of child omit- 

ted from will see infra §§ 67-75. 

63. Cross references: " 
Effect of devise to husband or wife 

on his or her right to take as stat- 

utory heir see infra § 83,_393. 
Heir or next of kin taking devise or 

pbeauest by purchase or by descent 

see Wills. 

Right of devisee or legatee to share 
in property as to which testator 
dies intestate see'Wills [40 Cyc 
1943}. 

4. Tixian Bank v. Rice, 143 Cal. 
265, 76 P 1020, 101 AmSR 118. 

65. Gill v. Grand Tower Min., etc., 
Co., 92 Ill. 249. 


Pretermitted Child or Issue of Child 
—(1) In General. Beginning with 
whose statutes are said to be the first o 


yet where, in a 
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[$§ 65-67 


the different states have enacted statutes, some be- 
ing copies of the Missouri statute,®’ which, although 
varying somewhat in their terms, provide substan- 
tially that, where a testator unintentionally fails to 
mention in his will or make provision for a child, 


either living at the date of the execution of the will 


real property by 
be sold and the 


law;** but it has 


or born thereafter, or the issue of a deceased child, 
such child, or the issue of a deceased child, shall 
share in the estate as though the testator had died 
intestate.*S The object of such statutes is to guard 
and provide against testamentary thoughtlessness,*® 
and to give the omitted child such a share in the 
estate of the intestate as he would have received had 


there been no will;*° and their effect is to render 


Massachusetts, 


| 66. Whitby v. Motz, 125 Minn. 40, 
| 145 NW 623, 51 LRANS 645; Mans- 
| field v. Neff, 43 Utah 258, 134 P 1160. 

67. Smith v. Steen, 20 N. M. 436, 
| 445, 150 P 927 (where the court, after 
|reciting the provisions of the New 
| Mexico statute, said: “This act was 
passed in 1901, and was, no doubt, 
copied after that of the statute of 
| the state of Missouri, passed in that 
form in 1834. The statute was also 
cepied by Washington and Oregon’’). 

68 Ark.—Cray v. Parks, 94 Ark. 
| 39, 125 SW 1023; Bloom v. Strauss, 
70 Ark. 483, 69 SW 548, 72 SW_ 563; 
| Trotter v. Trotter, 31 Ark. 145; Bran- 
ton v. Branton, 23 Ark. 569. 

Cal.—In re Loyd, 175 Cal. 699, 167 
P 157; In re Callaghan, 119 Cal. 571, 
51 P 860, 39 LRA 689; Painter v. 
Painter, 113 Cal. 371, 45 P 689; In re 
Saimon, 107 Cal. 614, 40 P 1030, 48 
AmSR 164; Rhoton v. Blevin, 99 Cal. 
645, 34 P 513; Smith v. Olmstead, 88 
Cal. 582, 26 P 521, 22 AmSR 336, 12 
LRA 46 [aff 22 P 1143]; In re Barter, 
86 Cal. 441, 25 P 15; In re Stevens, 83 
Cal. 322, 23 P 379, 17 AmSR 252; In 
re Grider, 81 Cal. 571, 22 P_ 908; 
Wardwell’s Est., 57 Cal. 484; Pear- 
son v. Pearson, 46 Cal. 609; In re 
Utz, 43 Cal. 200; In re Garraud, 35 
Cal. 336. 

Ind. T—George v. Robb, 4 Ind. T. 
61, 64 SW 615. 

Ky.—Shelby v. Shelby, 1 B. Mon. 
266; Breckenridge v. Floyd, 7 Dana 
456; Shelby v. Shelby, 6 Dana 60. 

Mass.—Woodvine v. Dean, 194 
Mass. 40, 79 NE 882; Tucker v. Bos- 
ton, 18 Pick. 162; Wilder v. Goss, 14 
Mass. 357; Church v. Crocker, 3 Mass. 
17; Wild v. Brewer, 2 Mass. 570; Ter- 
ry _v. Foster, 1 Mass. 146, 2 AmD 6. 
Mich.—Carpenter v. Snow, 117 
Mich. 489, 76 NW 78, 72 AmSR 576, 
41 LRA 820; Forbes v. Darling, 94 
Mich. 621, 54 NW 385; In re Stebbins, 
pene 304, 54 NW 159, 34 AmSR 

5. 

Minn.—Odenbreit v. Utheim, 131 
Minn. 56; 154 NW 741, LRA1916D 
421; Whitby v. Motz, 125 Minn. 40, 
145 N-W_623, 51 LRANS 645. 

Mo.—Williamson v. Roberts, 187 
SW 19; Meyers v. Watson, 234 Mo. 
236, 136 SW 236; Woods v. Drake, 135 
Mo. 393, 37 SW 109; Thomas v. Black, 
113 Mo. 66, 20 SW 657: McCracken v. 
McCracken, 67 Mo. 590; Schneider v. 
Koester, 54 Mo. 500; McCourtney v. 
Mathes, 47 Mo. 533; Burch v. Brown, 
46 Mo. 441; Hill v. Martin, 28 Mo. 
78; Hargadine v. Pulte, 27 Mo. 423: 
Bradley v. Bradley, 24 Mo. 311; State 
vy. Pohl, 30 Mo. A. 321. - 

N. H=—-Smith v. Smith, 72 N. H. 
168, 54 A 1014; McIntire v. McIn- 
tire, 64 N. H. 609, 15 A 218; Gage v. 
Gage, 29 N.-H. 533. 

N. J.—Van Wickle v. Van Wickle, 
59 N. J. Eq. 317, 44 A 877. 

N. M.—Smith v. Steen, 20 N. M. 
| 436, 150 P 927. 

|  \N. D—Lowery v. Hawker, 22 N. D. 
| 318, 133 NW 918, 37 LRANS 1143. 
| Oh-——German Mut. Ins. Co. v. Lu- 


the will inoperative as to the omitted child,“ and 
to allow him to take under the statutes of descent 
f this kind,®* | and distribution,”? but they do not revoke or render 


shey, 10 OhS&CP 25, 7 OhNP 62. 

Okl.—In re Brown, 22 Okl. 216, 97 
P 613. 

Pa.—Owens v. Haines, 199 Pa. 137, 
48 A $859; Iron’s Bst., 13 Pa. Dist. 
338; Leyrer’s Est., 4 Pa. Dist. 693, 17 
Pa. Co. 132; Leisenring’s Est., 18 Pa. 
Co. 132. 

R._I—Roach v. Roach, 25 Rook 
454, 56 A 684; In re O’Connor, 21 R. I. 
465, 44 A 591, 79 AmSR 814; Potter 
vy. Brown, 11_R. IL. 222. 

Tenn.—Ensley vy. Ensley, 105 Tenn. 
107, 58 SW 288. 

Utah—In re Atwood, 14 Utah 1, 
45 P 1036, 60 AmSR 878; Coulam v. 
Doull, 133 U. S. 216, 10 SCt 253, 33 
L. ed. 596 (under Utah statute). 

Va.—aAllison v. Allison, 101 Va. 
537, 44 SE 904. 

Wash.—Morrison v. Morrison, 25 
Wash. 466, 65 P 779; In re Gorkow, 
20 Wash. 563, 56 P 385; Hill v. Hill, 7 
Wash. 409, 35 P 360; In re Barker, 5 
Wash. 390, 31 P 976; Boman v. Bo- 
man, 49 Fed. 329, 1 CCA 274 [rev 47 
Star 849] (under Washington stat- 
ute). 

Wis.—Mogon v. Evans, 69 Wis. 667, 
35 NW 20. 

[a] For example, Code (1915) § 
5870 provides that “if any person 
make his last will and die, leaving 
a child or children, or descendants 
of such child or children, in case of 
their death, not named or provided 
for in such will, although born after 
the making of such will, every such 
testator, so far as shall regard such 
child or children, or their descend- 
ants not provided for, shall be 
deemed to die intestate; and such 
child or children, or their descend- 
ants, shall be entitled to such a pro- 
portion of the estate of the testator, 
real and personal, as if he had died 
intestate; and the same shall be as- 
signed to them, and all the other 
heirs, devisees, and legatees shall re- 
fund their proportional part.” Smith 
4 Steen, 20 N. M. 436, 445, 150 P 


Porter v. Porter, 120 Ky. 302, 
86 SW 546, 27 KyL 699; Smith v. 
Steen, 20 N. M. 436, 150 P 927; Me- 
Lean v. McLean, 207 N. Y¥. 365, 101 
NE 178 [mod 152 App. Div. 479. 187 
NYS 341]; Bower v. Bower, 5 Wash. 
2257 31 P /598. 

70. Rowe v. Allison, 87 Ark. 206, 
112 SW 395. 

71. Ark.—Rowe v. Allison, 87 Ark. 
206, 112° SW 395. 

Cal.—In re Loyd, 175 Cal. 699, 167 
P 157; Smith v. Olmstead, 88 Cal. 
582, 26 P 521, 22 AmSR 336, 12 LRA 
46. 

N. Y—Yung_ v. Blake, 163 App. 
Div. 501, 148 NYS 557; Obecny_ v. 
Goetz, 116 App. Div. 807, 102 NYS 
232. a 

N. C.—Flanner v. Flanner, 160 N.C. 
126, 75 SE $36. 

Wash.—Morrison vy. Morrison, 25 
Wash. 466, 65 P TT79. 

72. Crossett Lumber Co. vy. Files, 
104 Ark. 600, 149 SW 908. (holding. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 67-68] 


the will wholly inoperative,” unless the pretermitted 
children are the only heirs. In addition, such stat- 
utes are not to be confused with other statutes pro- 
viding that the birth of issue shall revoke the will," 
nor do they conflict with constitutional and statutory 
provisions conferring the power to dispose of prop- 
erty by will,7® but as, in one sense, they are a re- 
striction or limitation on the power so conferred, 
it is held that their terms should not be extended 
The rights of a pretermitted child 
under such statutory provisions are independent of 
a probate or establishment of the will.’° While such 
statutes apply in case of a devise of real estate with- 
out provision being made for a child, even though 
there is an intestacy as to personalty,*® they do not 
apply where the testator had a power of appoint- 
ment merely,*! and obviously, where the entire estate 
of the testator consists of personal property, and the 
omitted child is entitled to no part thereof under 
the statute of distribution, the statute relating to 
the rights of pretermitted children is inapplicable 


by implieation.*§ 


that, as to such child, the testator is 
deemed to have died ‘iintestate); In 
re Loyd, 175 Cal. 699, 167 
Smith v. Olmstead, 88 Cal. 582, 26 P 
521, 22 AmSR 336,,12: LRA 46; .Pear- 
son v. Pearson, 46 Cal. 609; Yung v. 


Blake, 163 App. Div. 501, 148 NYS 
557; Flanner v. Flanner, 160 N, C. 
126, 75 SE 936. 

73. Ind. T.—George v. Robb, 4 
Ind. T. 61, 64. SW 615. 

Mo.—Williamson v. Roberts, 187 
SW 19, 20; Schneider v. Koester, 54 
Mo. 500. 

N. Y.—Obecny v. Goetz, 116 App. 
Div. 807,.102 NYS 232. 

N. C.—-Flanner y. Flanner, 160 N. C. 


126, 75 SE 936. 

Pa.—Owens v. Haines, 199 Pa. 137, 
48 A 859. 

“Where the will fails to name or 
make a substantial provision for the 
ehildren or their descendants surviv- 
ing the testator, it is void as to them 
only.” Williamson v. Roberts, supra. 

74 Bloom v. Strauss, 70 Ark. 483, 
69 SW 548, 72 SW 563. And see 
Crossett Lumber Co. y. Files, 104 
Ark. 600, 149 SW 908 (holding that, 
where a foreign will devising lands 
in the state omits the name of the 
only surviving child of the _ testa- 
tor, he must be deemed to have died 
intestate and without a will so far 
as the lands in the state are con- 
cerned). 

75. German Mut. Ins. Co. v. Lush- 
ey, 10 OhS&CP 24, 7 OhNP 62. 

Revocation of will by birth of issue 
see Wills [40 Cyc 1204]. 

76. Flanner v. Flanner, 160 N. C. 
126, 75 SE 936; German Mut. Ins. Co. 
La'We Laeney, 20 Oh. Cir. Ct. 198, 11 Oh 
“Cir. Dec. 52 [aff 66 Oh. St. 233, 64 
NE 120]. 

[a] A general statute declaring 
that a testator may give and be- 


queath his property tc any person he; 


may desire by a last will and testa- 
ment is not repealed by implication 
by a statute conferring rights on a 
pretermitted child unprovided for by 
will. German Mut, Ins. Co. vy. Lush- 
ey,, 20. Oh, , Cir, (Ch, 198. 12)-Oh., Cary 
tn? 52 [aff 66 Oh. St. 233, 64 NE 


77. Obecny y. Goetz, 116 App. Div. 
807, 102 NYS 232; German Mut. Ins. 
Co. v. Lushey, 20 Oh. Cir. Ct. 198, 11 
Oh. Cir. Dec. 52 [aff 66 Oh. St. 233, 
64 NE 120]; Mansfield v. Neff, 43 
Utah 258, 134 P 1160. 

78. Mansfield v. Neff, 43 Utah 258, 
134 P 1160. 

79. Cal.—In re Loyd, 175 Cal. 699, 
167 °-P “157. 

Iowa.—Lorieux v. Keller, 
196, 68 AmD 696. 

Mo.—Cox v. Cox, 101 Mo. 168, 18 
SW 1055. 

N. Y.—Matter of Gall, 5 Dem. Surr. 


374 
160 


5 Iowa 


N. C.—Flanner y. Flanner, 


P 157; | 


[§_ 68] 


lar Persons. 


tor’s death,®® a 


N. C. 126, 75 SE 936. 

Pa.—Owens V. Haines, 199 Pa. 137, 
48 A 859 

[a] Thus (1) a probate of the will 
does not estop the child. Flanner v. 
Flanner, 160 N. C. 126, 75 SE 936. (2) 
The pretermitted child, as such, has 
no right to resist the probate of the 
will. Matter of Gall, 5 Dem. Surr. 
(N. Y¥.) 874. (3) Neither is it open 
to him to invoke or ask the aid of 
the probate court to enforce any of 
the provisions of the will for his 


penees: In re Loyd, 175 Cal. 699, 167 
80. McCrum v. McCrum, 141 App. 

Div. ; 83,..125,.NYS 71%, 

1 ote Sewall v. Wilmer, 132 Mass. 
82. In re Witter, 15 NYS 133, 2 


Conn. Surr. 530 


°83. Savage v. Mears, 2 Rob. (41 
Va.) 570. 

84. Obecny v. Goetz, 134 App. 
Diy...166, 118 NYS 832;.QObecny, v. 
moet 116 App. Div. 807,.102 NYS 

85. Roach y. Roach, 25 R. I. 454,! 
56 A 684. 


86. Walker v: Hyland, 70 N. J. L. 
69, 56 A 268; Obecny v. Goetz, 116 
App. Div. 807, 102 NYS 232 [dist Co- 
theal y. Cotheal, 40 N. Y. 405, on the 
ground that the testator died before 


amendment of the statute]; In re 
Huiell, 15 NYSt 715, 6 Dem. Surr. 
352; Owens v. Haines, 199 Pa. 187, 


48 A 859; Iron’s Est., 13 Pa. Dist. 338. 

87. Thomas v. Black, 113 Mo. 66, 
20 SW_ 657. 

88. Van Brocklin v. Wood, 38 
Wash. 384, 80 P 530; Sandon v. San- 
don, 123 Wis. 603, 101 NW _ 1089 
(holding that, under the Wisconsin 
statutes, a child legally adopted 
after her adoptive father had made a 
will which msde no mention of or 
provision for her was entitled to 


share in the father’s estate as if he 
had died intestate). 

General rights of inheritance of 
adopted children see Adoption of 
Children §§ 128-134. 

g9. Ill—Hawhe v. Chicago,. etc., 


R. .Co., 165 Ill. 561, 46 NE 240; Salem 
Nat. Bank v. White, 159..111.136, 42 
NE 312; Ward v. Ward, 120 Il. 111, 
11 NE 336; Osborn y. Jefferson Nat. 
Bank, 116 Tl. 130, 4 NE 791. 
Ky.—Shelby v. Shelby, 1 B. Mon. 
266; Breckinridge v. Floyd, 7 Dana 
456: Shelby v. Shelby, 6 Dana 60; 
Woodard y. Spiller, 1 Dana 179, 25 
AmD 139; Haskins v. Spiller, 1 Dana 


170. 

Mass.—Bancroft v. Ives, 3 Gray 
367. 

Mich.—Carpenter v. Snow, 117 


Mich. 489, 76 NW 78, 72 AmSR 576, 
41. LRA 820. 


Miss.—Watkins v. Watkins, 88 
Miss. 148, 40 S 1001. 
N... J.—Walker.. v... Hyland, 70 


DESCENT AND DISTRIBUTION 


[18C.J.] 839. 


and the estate must be distributed according to the 
terms of the will.*? 

Will executed before passage of statute. 
statute providing that a pretermitted child not 
named or provided for in the will shall share, as in 
ease of intestacy, does not apply to a case where 
the testator died prior to the enactment of the stat- 
ute,®* it does apply in a ease where the will was 
executed prior to the passage of the statute, but 
the testator died thereafter,$+ unless it is especially 
provided otherwise in the statute.*® 
(2) Application of Statutes to Particu- 
Generally by virtue of express pro- 
vision, but sometimes by construction, the statutes 
relating to the rights of children not mentioned or 
provided for by will, apply, in ease there is a pre- 
termission, to the children of a ‘‘testatrix’’ as well 
as those of a ‘‘testator,’’8* children of the first of 
two. marriages,** adopted children,’* children born 
after the execution of the will and before the testa- 


While a 


posthumous ehild,®° and the issue 


N. J. L. 69, 56 A 268; Stevens v. Ship- 
pen, 28 N. J. Eq. 487 [aff 29 N, J. Ha. 
602,.106 U. S. 505, 1 SCt 200, 27 L, 
ed. 139]. 

N. Y.—In re Murphy, 144 N. Y, 
557, 39 NE 691; Smith v. Robertson, 
24 Hun 210 [aff 89 N. Y. 555]; Plum- 
mer .v.. Murray, 51 Barb, 201; 
Drischler v. Van Den Henden, 49 N. 
Y. Super. 508; Matter of Campbell, 87 
Misc. 83,,150 NYS 416; Raymond v. 
George Junior Republic Assoc., 82 
Misc. 507, 144 NYS 98; Davis v. Da- 
vis, 27 Misc. 455, 59 NYS 223; Matter 
of Witter, 15 NYS 133, 2 Connoly 
Surr. 530; Bunce v. Bunce, 14 NYS 
pee 20 NYCivProc 332, 27 AbbNCas 


Mut. Ins. Co. v. 
Lushey, 66 Oh. St. 233, 64 NE 120. 

Or.—Northrop v. Marquam, 16 Or. 
1738, 18 P 449. 

Pa.—Owens v. Haines, 199 Pa. 137, 
48 A. 859; McCulloch’s App., 113 Pa. 
247, 6 A 253: Grosvenor v. Fogg, 81 
Pa. 400; Hollingsworth’s App., 51 
Pa. 518; Walker v. Hall, 34 Pa. 483. 

R. I.—Chace v. Chace, 6 R. I. ,407, 
78 AmD 446, i a 


Tex.—Morgan 
Tex. 230. 

$0. U. S.—Chicago, -ete., R. Co. v. 
Wasserman, 22 Fed. 872 (applying 
Nebraska statute). 

Cal.—In re Buchanan, 8 Cal. 507. 

Ky.—Sansbery v. McElroy, 6 Bush 


Oh.—German 


v. Davenport, 


440; Shelby v. Shelby, 1 B. Mon. 266; 
Shelby v. Shelby, 6 Dana 60. 
Me.—Waterman v. Hawkins, 63 


Me. 156. 
Mass.—Bowen v. Hoxie, 137 Mass. 
7 


Mich.—Catholic Mut. Ben. Assoc. v. 
Firnane, 50 Mich. 82, 14 NW 707. 

N. H.—Eyre v. Storer, 37 N. H. 114. 

N. J.—Van Wickle v. Van Wickle, 
59 N. J. Eq. 317, 44 A 877; Wilson v. 
Fritts, 32.N. J.. Eq.,59. 


N. Y.—Sanford v. Sanford, 5 Lans. 
486; Sanford v. Sanford, 61 Barb. 
293. 

N. C.—Alston v. Alston, 42 N. C. 
172. 

Or.—Northrop v. Marquam, 16 Or. 


173, 18 P 449. 

Pa.—Wilson v. Ott, 160 Pa. 433, 28 
A 848; In re Willard, 68 Pa. 327; Ed- 
ward’s App., 47 Pa. 144. 

Tenn.—Ensley v. Ensley, 105 Tenn. 
107, 58 SW 288; Burns v. Allen, 93 
Tenn. 149, 23 SW 1114. 

Va.—Armistead vy. Dangerfield, 3 
Munf. (17 Va.) 20, 5°AmD 501. 

[a] The New Jersey statute (Gen. 
St. p 8760 § 19), providing: that if a 
testator, having children when he 
makes his will, “shall at his death 
leave a child” born thereafter and 
not provided for by the will, such 
child shall take a share, includes a 
posthumous child. Van Wickle vy. 
ok Wickle, 50 N, J, Eq. 317, 44 A 


840 [18C.J.] DESCENT AND 
of a deceased child of the testator,’ provided, in 
some jurisdictions, that such child was deceased at 
the time of the execution of the will and the issue 
was then presumptive heir at law of the testator.°? 
Some statutes of this character are applieable re- 
gardless of whether there are one or more children 
of the testator’ On the other hand, it must be 
borne in mind that a posthumous child is not neces- 
sarily a pretermitted child;°* and it is held that a 
statute relating to posthumous children only does 
not apply to a child born after the date of the wall 
but before the testator’s death.°> In some states 
the statutes are held to apply to illegitimate ehil- 
dren,°* but in other states they are held not to apply 
either to illegitimate children of the testator *" or to 
the illegitimate child of a deceased child;°S and a 
statute relating to after-born children does not com- 
prehend a child born out of wedlock before the date 
of the will and rendered legitimate by the marriage 
of its parents after the execution of the will.°® 

[§ 69] (8) Mention of, or Provision for, Child. 
By their terms, the statutes relating to the rights of 
inheritance of children, or the issue of a deceased 
child, of a person leaving a will, are not applicable 
where the child, or issue of a deceased child, is men- 
tioned in or provided for by the will;! and a few of 
such statutes are also not applicable where the tes- 
tator provides for such ehild by a settlement.* To 


91. Ward v. Ward, 120 Th. 111, 11 
NE 3886; Tucker v. Boston, 18 Pick. | 68 LRA 920. 


(Mass.) 162; Terry v. Foster, 1 Mass. 6. 


son v. Allison, 101 Va, 587, 44 SE 904, 
In re Callaghan, 119 Cal. 
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exclude the application of such statutes in a ease 
where they are otherwise applicable, the provision 
made for the child need not be made out of property 
of any particular kind or in any particular loeality,® 
nor need the provision be such as the court may eon- 
sider adequate * or such as to place the child upon a 
footing of equality with other children or objects of 
the testator’s bounty;> nor is it material that, at the 
testator’s death, there is httle or no property to 
satisfy the legaey or devise to the child. Neither 
are such statutes applicable where the will makes a 
provision for the child in the shape of a remainder,® 
even though the remainder is a contingent one,’ but 
it is held otherwise in the case of a general devise of 
the reversion to the heirs of the testator. And, 
except in some states,'® the child may be mentioned 
or provided for in the will so as to exelude the ap- 
pheation of the statute where it is expressly disin- 
herited by the will," or where it is not expressly 
named but is entitled to share under a legacy or de- 
vise to a class,!* or where, in the event of uncer- 
tainty as to the beneficiary, it is identified as one 
of the beneficiaries named in the will.’ In a few 
eases, however, it is held that the statutes relating 
to pretermitted children are applicable, even though 
there is a provision in the will for a elass which is 
broad enough to inelude the child in question ;'* and 
of course such statutes are applicable where, al- 


1838 N. C. 309, 45 SE 636. And see 
Reaves v. Hager, 101 Tenn, 712, 50 
SW 760 (holding that a wife’s will 


571, 


146, 2 AmD 6; Gage v. Gage, 29 N. H. 


5338; Newman v. Watermar, 63 Wis. 
612. 23 NW 696, 58 AmR $310. 
92. King v. Bryne, 92 Ark. 88, 122 


SW 96; In re Barter, 86 Cal. 441, 25 
Pb. 
93. Flanner v, Flanner, 160 N. C. 


126, 75 SE 936. - 
{a]. North Carolina statutes con- 
strued.—‘In our opinion, the spirit 


and proper meaning of the. law both 
require that its beneficent provisions 
should apply whether there be one 
or more children, and we may not 
approve the position contended for 
by defendant, that the statute was 
not intended to control where, as in 
this case, there was only one child. 
In the original statute of 1808 the 
terms were ‘child or children,’ and 
the word ‘child’ was dropped in the 
enactment of 68 and 69, ch. 113, sec. 
62, no doubt, because the word chil- 
dren was considered sufficiently com- 
prehensive to include the one case 
or the other, and the subsequent 
portion of the section was only so 
expressed in order to make the claim 
of after-born children efficient in 
eases where there should be more 
than one.” Flanner v. Flanner, 160 
N. C. 126, 128, 75 SE 936. 

94 Lamar v. Crosby, 162 Ky. 320, 
172 SW 693, AnnCasl1916E 1033 

Provision for class as taking case 
out of statute see infra § 69. 

95 Ellis v. Ellis, 2. S. C. EKq. 556. 

96. In re Wardell, 57 Cal. 484. 

General rights of inheritance of 
bastards see Bastards §§ 41-48. 

97. Kent v. Barker, 2 Gray (Mass.) 


535. 

98. King v. Thissell, 222 Mass. 
140, 109 NE 880; Mansfield v. Neff, 
43 Utah 258, 134 P 1160. 

99. McCulloch's App., 118 Pa. 247, 
6 A 258. 

1. See supra § 67 

2. Obeeny v. Goetz, 116 App. Div. 
807, 102 NYS 232; Matter of Bost- 
wick, 78 Misc. 695, 140 NYS 588. 

3. Minot v. Minot, 17 App. Div. 


521, 45 NYS 554. ‘ 

4 Minot v. Minot, 17 App. Div. 
521, 45 NYS 554; Iron's Est., 13 Pa, 
Dist. 388; Allison vy. Allison, 101 Va, 
537, 44 SE 904, 638 LRA 920. 

5 In re Willard, 68: Pa. 327; Alli- 


51 P 860, 89 LRA 689; Porter v. Por- 
ter, 120 Ky. 302, 86 SW 546, 27 Kyl 
699; Case v. Young, 3 Minn. 209. 

[a] Applications of rule—(1) A 
devise of land which the testator did 
not own at the time of the execution 
of his will, nor at any subsequent 
time, excludes the application of the 
statute. In re Callaghan, 119 Cal. 
571, 51 P 860, 89 LRA 689. (2) 
Where a small legacy is given, but 
no fund provided for the payment 
thereof and apparently no unbe- 
queathed fund out of which to pay it, 
the statute will not apply. Case v. 
Young, 3 Minn. 209. 

7. Allison v. Allison, 101 Va. 587, 
44 SE 904; In re Donges, 108 Wis. 
497, 79 NW 786, 74 AmSR 885. 

8. McLean v. Mclean, 207 N. Y. 
365, 101 NB 178 [mod 152 App. Div. 


479, 187 NYS 341, and overr Minot 
v. Minot, 17 App. Div. 521, 45 NYS 
54). 

9. Waterman vy, Hawkins, 68 Me. 


156; Minot, Petitioner, 164 Mass. 38, 
41 NE 68; In re Willard, 68 Pa. 327. 
And see Wiliamson v. Roberts, (Mo.) 
187 SW 19 (holding that a clause in 
the will “I desire that all the rest 
and residue and remainder of my es- 
tate be disposed of as the law directs” 
does not take the case out of the 
statute whore the estate is ‘insolvent, 
as the law would apply the property 
to the payment of debts). 

10. German Mut. Ins. Co. vy. Lush- 
ey, 66 Oh. St. 288, 64 NE 120 [aff 20 
Oh. Cir. Ct. 198, 11 Oh. Cir, Dec. 52). 

fa] Reasons for minority rule.— 
By virtue of the plain and uncom- 
promising language of the statute 
providing that, where a_ testator, 
having a child at the time of execut- 
ing the will, afterward has a child 
who is not provided for in the will, 
that child shall take as in case of 
intestacy, a provision against an 
after-born child is not a provision 
for it and is entitled to no higher 
consideration than a silent omission 
to mention and provide for the child. 
German Mut. Ins. Co. v. Lushey, 66 
Oh, St. 288, 64 NE 120 [aff 20 Oh, Cir. 
Ct. 198, 11 ‘Oh... Cir. Dec. 62). 

Logan v. Bean, 120 Ky, 712, 87 
SW 1110. 27. Kyl 1081; Block v. 
Block,.3 Mo. 594; Thomason vy. Julian, 


devising all her property to her hus- 
band if he survive her, but otherwise 
to her bodily heirs, does not disre- 
gard, but excludes, after-born chil- 
dren, so as not to be within, Shan- 
non Code § 3925, providing that a 
child born after the making of a 
will, not provided for or disinherited, 
but only pretermitted, in such will, 
shall succeed to the same portion of 
the testator's estate as if he had 
died intestate). 

fa] TMNustration—A child born 
after the execution of a will was 
mentioned therein, where the will de- 
vised testator's property to his wife, 
and provided that in case she should 
have any children at testator’s death 
the will should remain unchanged. 
Logan v. Bean, 120 Ky. 712, 87 SW 
1110, 27 Kyl 1081. 

12. Ark.—Brown v. Nelms, 86 Ark. 
868, 112 SW 8738. 

Cal—In re Lindsay, 168 P 113. 

Ky.—Lamar vy. Crosby, 162 Ky. 820, 
172 SW 698, AnnCas191€E 103838 (post- 
humous child). Contra Haskins v. 
Spiller, 1 Dana 170, 

N. J.—Kidder v. Kidder, (Ch.) 56 

McLean, 207 


A 154, 

N. Y.—McLaean sv. 

N. Y. 865, 101 NE 178. And see Stach- 
elberg v. Stachelberg, 124 App. Div. 
232, 108 NYS 645 [rev 52 Misc. 22, 
101 NYS 179 and aff 192 N. Y. 576 
mem, 85 NE 1116 mem] (recognizing 
the rule). 

[a] A legacy to persons claiming 
to be heirs of the testator is a pro- 
vision for his child, and therefore 
excludes the operation of the statute. 
In re Lindsay, (Cal.) 168 P 118. 

“Children,” when used in will, as 
including children en ventre sa mere 
at testator’s death see Wills [40 Cyc 


1452, 1479). 

18 Duensing v. Duensing, 112 
Ark. 862, 165 SW 956 (where a son 
named ‘William Frederick” was 
identified as the beneficiary designat- 
ed as “Frederick William” in the 
will); In re Gorkow, 20 Wash. 563, 
56 P 88s. 


Admissibility of parol evidence for 
purpose of identify beneficiaries 
Tole in. will see Wills [40 Cye 
1489). 

14. Holloman v. Copeland, 10 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 69-72] DESCENT AND 


though a class is mentioned, the child is not within 
it and is not specifically referred to or provided for 
in the will® No provision for children is made 
where the estate is devised and bequeathed to the 
spouse of the testator or testatrix, with suggestions 
and recommendations that the spouse provide for the 
children,?® unless the language employed is sufficient 
to create a trust for the benefit of the ehildren.'? 

[§ 70} (4) Intention to Omit Child—(a) In 
General. Except under the statutes of a few states 
which are construed to allow a ehild unprovided for 
by will to take by descent, regardless of the inten- 
tion of the testator, where a ehild, or the issue of 
a deceased child, is not mentioned in the will or pro- 
vided for in the will or by settlement,’ it is entitled 
to take under the statutes relating to the rights of in- 
heritance of pretermitted children when, and only 
when, the omission to mention or provide for the 
ehild was unintentional or the result of accident, 
mistake, or inadvertence.*° In determining the ques- 
tion whether the omission was intentional or unin- 
tentional, which question is one of fact?! for the 
jury,*? it is immaterial that the testator’s intention 
was influenced by misinformation as to extrinsic 
facts.?§ 

79; Bowen v. Hoxie, 137 Mass. 527, 
529; Armistead v. Dangerfield, 3 
Munf. (17 Va.) 20, 5 AmD 501. 

“It is not necessary, and we do not 
think it is reasonable, to hold that 
a provision for a class, within which 
an uncontemplated posthumous child 
happens to fall, excludes the child 
from a. proportionate share of the 
estate. The statute rather means to 
include’ cases ‘where a child born 


after the father’s death has no di- 
rect, specific, or intention] provision 


(Mass.) 162, 
Mo, 286, 186 
Drake, 135 Mo. 
Thomas vw. Black, 
657; 
P 1036, 60 
Doull, 4 Utah 
U.S, 216, 10 SCt 
oo v. Evans, 


fal Thus the 
buttable by 
ing that the 


Meyers 


In re Atwood, 
AmSR 
267, 


69 Wis, 


extrinsic evidence 
testator 
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[\ 71] (b) Evidence—aa. Presumptions and 
Burden of Proof. Where a testator fails to give a 
legacy to or name a child or the issue of a child, 
there is a presumption that he was unintentionally 
overlooked,** but this presumption of course is re- 
buttable,*> the burden of proof being generally, but 
not in some states," on those who oppose the elaim 
of the omitted child.’ In other words, it will not 
be presumed that the parent intended to disinherit 
his or her childs However, it is held that, where 
the testator or the testatrix remembered hig or her 
ehild, it will not be presumed that he or she had for- 
gotten the descendants of the child and unintention- 
ally omitted them,®® but that the presumption in 
such case is that they were in the mind ot the tes- 
tator or testatrix and intentionally omitted? 

[§ 72] bb. Admissibility. Some courts admit 
parol evidence of the testator’s declarations and of 
other extrinsie facets to show the testator’s intention 
to omit a child,’* while others exclude such evidence 
and hold that the intention of the testator is to be 
determined solely from the face of the will itself.s® 
Some of these eases may be distinguished on the 
ground of a variance in statutory provisions,’ but 


[WSC.d) sat 


v. Watson, 234} Doull, 4 Utah 267, 9 P 568 fait 18 

Woods y.| U. S, 216, 10 SCt 253. 88 Le ed, 596). 
393, 37 SW) 109; [a] Reason for rule—"‘Under the 
118 Mo. 66, 20 SW] present statute, when it appears that 

lt Utah 1, 45) a child has been omitted, the burden 
878; Coulam v./is upon these who claim that such 
9 P "B68 {aft 183 | omission was intentional, to estab- 
2638, 33 L. ed. 596); | lish that fact. The statute contains 
667, 35 NW | no restriction as to the manner in 
which such fact may be shown, Ap- 
pellant, however, insists that the 
statute should be construed as if it 
provided that an omitted ehild should 


presumption is re- 
show- 
had children 


made for him.’’ Bowen v. Hoxie, su- pas Coulam v. Doull, 4 Utah 267, } inherit, ‘unless it appears from the 
pra. P 568 fart 183 U. S. 216, 10 SCt 258, ] will that such omission was inten- 
15. Neal v. Davis, 58 Or. 423, 99 33 L. ed. 596]. tional’ I other words that the 
BP 69),101,.P 212, 26. King v. Byrne, 92 Ark, 88, 122] court, in effect. should interpolate 
16. Crocker v. Mulligan, 154 App.| SW 96; Brown vy. Brown, 77 Nebr.} the words italicised. Tt is dificult 
Div. 711, 189 NYS 381; Iron’s Est., 13 | 125, 108 NW 180. and frequently impossible to prove 
Pa. Dist. 338; Ensley vy. Ensley, 105 a7. . S—Loring v. Marsh, 6] the intention of the testator, The 
Tenn. 107, 58 SW 288. Wall. 887, 18 L. ed, 802 [aff 15 BF. Cas. | legislature has shifted the burden 
17. Kidder v. Kidder, (N. J. Ch.) | No. 8,615, 2 Cliff. 469). of doing this from the child te the 
56 A 154; Jackson v. Jackson, 2 Pa, Mass.——Ramsdill v. Wentworth, 106 | adverse party. lt it had intended 
212. Mass. 320. to go further and to limit the evi- 
18. Mercantile Trust, ete, Co. v. Minn.—Whitby v. Mots, 125 Minn.| dence upon the question to the will 


Rhode. Island Hospital Trust Co., 86 
Fed. 863 [dist Potter v. Brown, 11 
R. I, 282] (construing Rhode Island 
statute); Chace v. Chace, 6 R. I, 407, 
78 AmD’ 446, 

19. What constitutes mention of, 
or provision for, child see supra §$| 20 SW 657. 
69. Utah.—In 

20. Ky.—lLamar v. Crosby, 162 
Ky. 820, 172. SW 698, AnnCasi9161 28. 
1083. Div, 

Me.—Merrill v. Hayden, 86 Me, 138, 
29 A 949. 

Mass.—Minot, Petitioner, 164 Mass. 
88, 41 NE 638; Hurley v. O'Sullivan, 
137 Mass. 86. 

Mo.—Woods v. Drake, 135 Mo, 398, 
37 SW 109; Guitar v. Gordon, 17 Mo, 


M.—In re McMillen, 12 N, M. 


N. 

31, 71 P 1088. 

N. C.—Flanner v. Flanner, 160 
101 Va. 


N.C, 126, 75 SE 936. 

Va—Allison v. Allison, 
537, 44 SE 904. 

21. Woodvine v. Dean, 194 Mass. 
40, 79 NE 882; Carpenter v. Snow, 
117 Mich. 489, 76 NW 78, 72 AmSR 


40, 


re 


88, 125 


Div. 
29. Fugate v. 

183, 95 SW 980, 
30. Guitar vy. 
$1. 

Towa 196, 68 


38, 41 NE 638; 
Mass, 135; 


439; Converse v. 
Wilson vy. 


145 NW 623, 
(holding, however, 
mer Statute the burden of proof was 
on the child to show that the omis- 
sion was unintentional). 
Mo.—Thomas v. Black, 113 Mo, 


Atwood, 
45 P 1086, 60 AmSR 878, 
MeCrum_ vy. 
NYS 

[a] For instance, 
presumed that a 
at the time of making her 
tended to disinherit 
child. MeCrum v, McCrum, 141 App. | v. 
83, 125 NYS 


Gordon, 17 Mo, 
Towa,-—Lorieux 
AmD 696. 
Mass,—Minot, Petitioner, 164 Mass. 
Peters v, 
Buckley v, 
Mass, 8; Wilder vy. 

Wales, 4 Allen 512; 
Fosket, 89 


51 LRANS 645 
that under a for- 


itself, it would, doubtless, have used 
appropriate language to express that 
intention, ... 4 As the —_ legislature, 
without indicating any intention to 
exclude parol evidence, changed our 
statute to its present form after the 
great weight of authority had deter. 
mined that such evidence was admis- 
sible under similar statutes, the 
court cannot read into the statute the 
restriction urged by appellant,” 
cannot be} Whitby v. Mots, 125 Minn. 40, 48, 145 
pregnant | NW 628, 51 LR. ANS Be 
will, in- $2. Cal—In re Salmon, 107 Cal. 
after-born | 614, 40 P 1030, 48 AmSR 164; Rhoton 


66, 
14 Utah 1, 


MeCrum, 141 App. 
T1T, 
it 


mother, 


her 


Blevin, 99 Cal, 645, 84 P 618; Ste- 
T1T. vens' st. 88 Cal. 8282, 33. PP $79, 
Allen, 119 Mo, A.| 17 AmSR 252; In re Garraud, 35 Cal. 


336. 
408, Tll—Lurie vw. Radnitser, 166 Tl, 
Keller, 6 | 609, 46 NE 1116, 57 AmSR 157. 
Mo.——Thomas vw. Black, 118 Mo, 66, 
20 SW 657; McCourtney vy. Mathes, 47 


Mo, 588. 
Allen, 98 Tenn. 
Wash,.—Bower 


Tenn.—Burns 
Wash, 
225, 31 P 598, 


ve 


Siders, 126 
Gerard, 1238 
Thayer, 97 Mass. 


Vv 
149, 23 SW 111 


Vv. Bower, 6 


576, 41 LRA 820. 

22. Carpenter v. Snow, 117 Mich. 
489, 76 NW 78, 72 AmSR_ 576, 41 
LRA 820; In re Stebbin, 94 Mich. 804, 
54 NW 159, 34 AmSR 345. 

23. Hurley v. O'Sullivan, 187 Mass. 
86. 

24. Tucker v. Boston, 18 Pick. 
(Mass.) 162; Meyers v. Watson, 234 
Mo. 286, 186 SW _ 236; Thomas Vv. 
Black, 113 Mo. 66, 20 SW 657; Weth- 


erall v. Harris, 51 Mo, 65; Rupp v. 
‘Eberly, 79 Pa, 141. 
25. Tucker y. Boston, 18 Pick. 


6 Mete, 400, 
AmD 786, 


Mich,—Bachinski v. Bachinski, 152 
Mich, 698, 116 NW 556, 125 AmSR 
427; In re Stebbins, 94 Mich, 304, 
54 NW 159, 84 AmSR 345. Contra 
Carpenter v. Snow, 117 Mich, 489, 
He NW 78, 72 AmSR 5676, 41 LRA 


20. 
Minn.—Whitby v. Mots, 125 Minn, 
40, ee NW 628, 51 LRANS 645. 
I—In re O'Connor, 21 R, 
ier “44°A 591, 79 AmSR 814. 
Utah.—In re Atwood, 14 Utah 1 
45 P 1086, 60 AmSR 878; Coulam v. 


Wis.—Bresee v. Stiles, 22 Wis. 120. 

83. Whitby v. Mots, 125 Minn. 40, 
145 NW 628, 61 LRANS 6456, 
fa] Thus, in eonstruing the Min- 
nesota statute which contains no re- 
striction as to the manner in which 
the fact of intentional omission may 
be shown, the court said: “As au- 
thority for the proposition that pa- 
rol evidence is not admissible, appel- 
lant also cites decisions of the courts 
ef Missouri, New Hampshire, Oregon, 
Rhode Island, Tennessee, and Wash- 
ington. These courts hold that pa- 


842 [180.J.] 


others are flatly contradictory.** 
[§ 73] ce. 


[§ 74] 


its! inthe? 


rol evidence is not admissible under } 
the statutes of those states. But 
those statutes do not contain the 
provision here in question, and are 
so materially different from our own 
statute that decisions construing 
them are not in point.” Whitby -v. 
Motz, 125 Minn. 40, 44, 145 NW 623, 
51 LRANS 645. 

34. Whitby v. Motz, 125 Minn. 40, 
145 NW 623, 51 LRANS 645 (holding 
that the California cases are opposed 
to the weight of authority). 

35. Cal.—Rhoton v. Blevin, 99 Cal. 
ot 34 Prd WS eshte v. Payne, 18 Cal. 


ee —Young Vv. Mallory, 110 Ga. 10, 
Nae 278; McMichael v. Pye, 75 Ga. 
18 


TIll.—Hawhe v. Chicago, etc., R. Co., 
165 Ill. 561, 46 NE 240. 
92 Ky. 


Ky. f . Enochs, 
186, 17 SW 437, 13 KyL 506. 

Mass.—Peters v. "Siders, 126 Mass. 
135, 30 AmR 671; Bowdlear v. Bowd- 
lear, 112 Mass. 184; Wilder-v. Thayer, 
97 Mass. 439; Prentiss v. Prentiss, 11 
Allen 47; Wilder v. Goss, 14 Mass. 
357; Church xv. Crocker, 3 Mass. 17; 
Wild v. Brewer, 2 Mass. 570; Terry 
v. Foster, 1 Mass. 146, 2 AmD 6. 

Minn.—Whitby v. Motz, 125 Minn. 
40, 145 NW _ 623, 51 LRANS' 645; 
Prentiss v. Prentiss, 14 Minn. 18; 
Case v. Young, 3 Minn. 209. 

Mo.—Woods v. Drake, 135 Mo. 393, 
387 SW 109; McCourtney v. Mathes. 
47° Mo. 533; Hockensmith v. Slusher, 
26 Mo. 237; Beck v. Metz, 25 Mo. 70; 
Block v. Block. 3 Mo. 594. 

Nebr.—Brown v. Brown, 77 Nebr. 
125,:108 NW 180. 

N, H.—Smith v. Smith, 72 N. H. 
168. 54 A 1014; Merril v. Sanborn, 2 


N. at 499, 
iene gyg e Hst., 12 N.: M. 
31. 71 P 1083. 

R. I.—Allan v. Allan, 89) A’ 294; 
In re O’Connor, 21 R. LI. 465, 44 A 
591, 79 AmSR 814. 

Tenn. eeves v. Hager, 101 Tenn. 
712, 50 SW 760. 

Utah, t , 
45 P 1036, 60 AmSR 878; Coulam v. 
Doull,’ 133) Us S. 216)'10 SCt 253,33 
L, ed. 596 (applying Utah statute). 


Va.—Allison v. Allison, 101 Va. 537, 
44 SE 904. 
[a] Mlustrations—(1) The evi- 


dence is sufficient to sustain a find- 
ing that the omission of a child from j 
a will was intentional, where it tends 
to show that testator believed the 
child in question was not his own 
child and that they had never com- 
municated with or seen each other. 
Whitby v. Motz, 125 Minn. 40, 145 
NW 623, 51 LRANS:+645. (2) Where 
a testatrix made an antenuptial 
agreement reserving to herself cer- 
tain property and the right to dis- 
pose of it by will, and nine months 
after her marriage made a will mak- 
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Weight and Sufficiency. 
cases it has been held that the failure of the testator 
to mention or provide for a child, or the issue of a 
deceased child, was shown to be intentional,*® while 
in other cases it has been held that such an intention 
was not shown, or that it was shown that the omis- 
sion was the result of accident or mistake.*® 

(5) Accrual, Waiver, and Loss of Right. 
The right of a pretermitted child born in the tes- 
tator’s lifetime acerues on the testator’s death,?* 
while the right of a pretermitted posthumous child 
accrues at the time of its birth,?® and it is im- 
material that the posthumous child died shortly after 
The benefit of the statute may be 
waived or renounced by a pretermitted child.4? But 
where a child has once secured the right under a stat- 
ute for the benefit of pretermitted children, he will 
not lose such right because he does not bring an ae- 


ing no provision for children, and 


In many 


as such. 


[§ 75] 


one month after the execution of the 
will bore a child, there is sufficient 
evidence that the omission was in- 
tentional. Peters v. Siders, 126 Mass. 
135, 30 AmR 671. (8) The naming 
of a child in his father’s will, al- 
though no legacy was given, is suffi- 
cient to show the intention of the 
testator to prefer other objects of his 
bounty. Church v. Crocker, 3 Mass. 
17. (4) Specific bequests by name 
to the minor children of the testa- 
tor’s adopted daughter, with whom 
they lived, was a _ sufficient refer- 
ence to the daughter to show that 
the testator had not forgotten her 
and did not die intestate as to her. 
Woods v. Drake, 135 Mo. 393, 37 SW 


109. 

36. U. S.—Boman y. Boman, 49 
Fed. 329, 1 CCA 274 [rev 47 Fed. 849]. 

Cal.—In re Ross, 140 Cal. 282, 73 P 
976; Painter vy. Painter, 113 Cal. 371, 
45 P 689; In re Salmon, 107 Cal. 614, 
40 P 1030, 48 AmSR 164; Smith v. 
Olmstead, 88 Cal. 582, 26 P 521, 22 
AmSR 336, 12 LRA 46; Stevens’ st., 
83 Cal. 322, 23 P 379,17 AmSR 252; 
In. re Grider, 81 Cal. 571, 22 P 908; 
Pearson v. Pearson, 46 Cal. 609; Bush 


v. Lindsey, 44 Cal. 121; In re Utz, 
43 Cal. 200. 
TIll.—Lurie v. Radnitzer, 166 Ill. 


609, 46 NE 1116, 57 AmSR 157. 
Mass.—Ramsdill v. Wentworth, 101 
Mass. 125; Bancroft v. Ives, 3 Gray 
367; Tucker v. Boston, 18 Pick. 162. 
Mich.—Stebbins v. Stebbins, 94 
Mich. 304, 54 NW 159, 34 AmSR 345. 
Mo.—Webb v. Archibald, 128 Mo. 
299, 34 SW 54; Wetheral v. Harris, 
51 Mo. 65; Pounds v. Dale, 48 Mo. 
270; Hargadine v. Pulte, 27 Mo. 423; 
Bradley v. Bradley, 24 Mo. 311. 
N. H.—Gage v. Gage, 29 N. H. 533. 
N. Y.—Tavshanjian v. Abbott, 200 
N. Y. 374, 93 NE 978 [aff 130 App. 
Div. 863, 115 NYS 938 (mod 59 Misc. 
642, 112 NYS 583)]; Udeli‘v. Stearns, 
125 App. Div. 196, 109 NYS 407. 
wskiie ete ce v. Wynkoop, 97 Pa. 
Tenn.—Ensley v. Ensley, 105 Tenn. 
107, 58 SW 288. 
Wash.—Bower 
225,31; BP. 598% 
Wis.—Bresee v. Stiles, 22 Wis. 120. 
[a] Thus (1) the statement ‘You 
will have all there is” made by the 
testator to his wife after the death 
of his children but before the birth 
of his last child is not sufficient to 


v. Bower, 5 Wash. 


show an intent to omit after-born 
children. Bancroft v. Ives, 3 Gray 
(Mass.) 367. (2) The fact that the 


testator lived many years after the 
birth of children born after the exe- 
cution of his will without making 
any express provision for them there- 
in is not evidence of an intention to 
disinherit them. Bresee v. Stiles, 22 
Wis.. 120. (8) A devise to a grand- 
son, the son of testator’s deceased 
son, does not show that the omis- 
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tion within the statutory period.4! Neither ean he be 
deprived of his right in the testator’s land, or be 
compelled to resort to the proceeds of a sale, by 
the exercise of an express or implied power of sale 
contained in the will,!? or by a sale by the devisee 


_ (6) Share of Pretermitted Child and 
Property Contributing Thereto. 
child takes the same portion in the same property as 
if the testator had died intestate,4* and likewise, in 
the same manner and to the same extent as in cases 
of intestacy, he takes subject to such rights of home- 
stead,*? dower,*® and curtesy, as may exist.*7 
share of the pretermitted child is to be paid in 
the first place from the residuary estate,*® and to 
furnish the rest of such child’s share where the 
residuary estate is insufficient, the devises and 
legacies given by the will are abated,*® and a legacy 
given in lieu of dower is held to be abated the 


A pretermitted 


The 


sion of his children was intentional. 
Bush v. Lindsey, 44 Cal. 121. (4) 
A provision for an after-born child 
which has been so imperfectly erased 
that it remains legible, and the tes- 
tator’s certificate as to the erasure, 
do not form part of the will, so that 
the will shows an intent to disinherit 
such unborn child, and thus exclude 
him from the benefits of the statute 
for pretermitted children. Lurie v. 
Radnitzer, 166 Ill. 609, 46 NE 1116, 
57 AmSR 157. 

37. Smith v. Olmstead, 88 Cal. 
582,26 P 521, 22: AmSR 336, 12 LRA 
46; Shelby v. Shelby, 6 Dana (Ky.) 
60; Schneider v. Koester, 54 Mo. 500. 

38. Sansberry v. McElroy, 6 Bush 
(Ky.) 440; Shelby v. Shelby, 6 Dana 
(Ky.) 60. 

39. Catholic Mut. Ben. Assoc. v. 
Firnane, 50 Mich 82, 14 NW 707. 

40. Farnum v. Bryant, 34 N. H. 9. 

41. Johnson v. Chapman, 45 N. C. 
213; Alston v. Alston, 42 'N. C. 172. 

42. Atrk.—Rowe v. Allison, 87 Ark. 
206, 112 SW 395. 

Cal.—Smith v. Olmstead, 88 Cal. 
Bee? 26 P 521, 22 AmSR 336, 12 LRA 
46. 

N. M.—Smith v. Steen, 20 N. M. 
Ah 150 P 927 (reviewing authori- 
ties). 

Or.—Worley v. Taylor, 21 Or. 589, 
28 P 903, 28 AmSR 771; Northrop v. 
Marquam, 16.Or. 173, 18 P 449. 

Pa.—Kolb v. Komp, 3 Yeates 164. 


43. Robeno v. Marlatt, 136 Pa. 35, 
20 A 512. 
44. Smith v. Olmstead, 88 Cal. 


582, 26 P 521, 22 AmSR 336, 12 LRA 
46; Hill v. Hill, 7 Wash. 409, 35 P 


360. 

45. Ensley v. Ensley, 105 Tenn. 
107, 58 SW 288. 

46. Salem Nat. Bank v. White, 159 
Tll. 136, 42 NE 312; Shelby v. Shelby, 
1 B. Mon. (Ky.) 266; In re Miner, 65 
N. J. Eq. 116, 55 A 1102; Ensley v. 
Ensley, 105 Tenn. 107, 58 SW 288. 

47. Plummer y. Murray, 51 Barb. 
(N. Y.) 201. 

48. Waterman y. Hawkins, 63 Me. 


156; Bowen v. Hoxie, 137 Mass. 527. 

49. Cal—In re Smith, 145 Cal. 
118, 78 P 369; In re Ross, 140 Cal. 
232, -73' P..976. 


Colo.—Lowrey v. Harlow, 22 Colo. 
Aon Tdi tose) das. 

Tll.—Ward v. Ward, 120 Til. 111, 11 
NE 336, 

Ky.—Shelby v. Shelby, 1 B. Mon. 
266 (holding that each devisee and 
each legatee must contribute propor- 
tionately). 

N. J.—Lutjen v. Lutjen, 64 N. J. 
Eq. 773, 538 A 625 [rev 63 N. J. Ha. 
ei: 51 A 790]; Wilson v. Fritts, 32 

ny es 59. 

Y.—Sanford v. Sanford, 4 Hun 
1883 Rockwell v. Geery, 4 Hun 606. 
C.—Johnson v. Chapman, 54 

N. NG 130. 
S. C.—Burke v. Wilder, 6 S. C. Eq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 75-78] DESCENT AND 
same as any other legacy or devise,®° but it is some- 
times held otherwise.ot The doctrine of hotchpot 
does not apply to such eases;°? and a ehild born 
after the making of a will by its father cannot re- 
cover of any brother or sister born before the will 
was made any portion of any advancement made by 
the father, in his lifetime and before the birth of 
such child, to sueh brother or sister.°% 

[§ 76]. d. Disinheritance.°* The fact that a will 
expresses the intention of the testator to disinherit 
certain persons does not prevent ‘such persons from 
sharing as heirs at law or next of kin in property 
as to which the testator died intestate.°> 

Under the Louisiana and Philippine Codes, it is 
essential to disinheritanee not only that the will 
state the ground therefor, but also that. the pro- 
ponents of the will prove that such ground really 
existed when the will was made.°® 

[§ 77] 10. Disqualification to Take.°* The rela- 
tionship of parent and child, which determines the 
right of a child to inherit, 88 is not affected by a 
divorcee of the parents.°® A woman is not barred 
from inheriting property which has descended from 
her husband to her legitimate posthumous son _ be- 
cause she was ‘‘living in adultery’’ at the decease 
of her husband and at the time of the death of the 
child,®° nor does the fact that a man was divorced 


ray Talbird v. Verdier, 1 S. C. Ha. 


50. Mairnert 
CNY.) 
51. Burke v. Wilder, 6S, C. Eq. 551. 
52. Stewart v. Pattison, ae Gill 
ue i Wilson vy. Miller, 1 Patt. & 
a 


v. Blain, 5 Paige 


655]; 


1140. 


178; James v. Masters, 7 N. C. 110. 

Pa.—Gorgas’ Est., 
A 86 [aff 3 Pa. Dist. 360, 14 Pa. Co. 
Habecker’s Bst., 
86; Miller v. Wilson, 3 Phila. 343. 

Tenn.—Bradford 
Tenn. 312, 1837 SW 96, AnnCas1912D 


DISTRIBUTION [18C.5.] 843 


from his wife for his own fault affect his right to 
take the estate, descended from her, of their de- 
ceased child, as its heir.*! A limitation of a life 
estate to a donee does not prevent him from taking 
the reversion as heir at law of the donor.®? 

Causing or procuring death of intestate. The 
operation of a statute of descent is not affected by 
the fact that the death of the intestate was caused 
by the heir apparent in order to obtain the inherit- 
ance at once, and therefore an heir who causes or 
procures the death of the intestate in order that he 
may inherit the estate at once is not disqualified 
from taking.®* However, the contrary has been held 
in a few eases where a husband or wife caused or 
procured the death of his or her spouse,®* and the 
contrary is sometimes expressly provided by stat- 
ute,®> but a statute disqualifying one who has been 
convicted of the murder of the deceased does not 
apply to one who has been convicted of manslaugh- 
ter,®¢ 

[§ 78]. B. Surviving Husband or Wife—l. 
Existence, Nature, and Extent of Right—a. General 
Considerations.*%~ Although generally the words 
“‘next of kin’’ do not include the surviving husband 
or wife of the intestate,** yet the effect of statutes 
conferring rights of inheritance upon a surviving 
spouse is to make him or her a statutory heir,°® sub- 
or provision for succession, is plain 
and unambiguous in its terms there 
is no room for construction or inter- 
pretation, and it operates solely with- 
in its own terms and vests in the 
heir such estate as he is entitled to 


immediately upon the death of the 
intestate from whom the inheritance 


166 Pa. 269, 31 
43 Pa. Super. 


v. Leake, 124 


Hotebpet ee infra §§. 239-240. 56. Reems’ Succ., 134 La. 1033,| comes, without reference to any 
53. Sanford v. Sanford, 5 Lans.|64 S 898; Stephens v. Duckett, 111} question of criminal responsibility 
(N. Y.) 486, 61 Barb. (N. Y) 2933. La. 979, 36 S 89; Burns’ Suce., 52 La.| of the heir for the death of the in- 
54. Cross references: Ann, 1377, 27 S 883; Pecson vy. Media-|testate or devisor. This rule finds 


Construction of will against disin- 
heritance see Wills [40 Cye 1412]. 
Rights of child not provided for by 
will see supra §§ 67-75 
Sufficiency of language and _ provi- 
sions of will to disinherit heirs or 
next of kin see Wills [40 Cyc 1498]. 
‘55. Ala.—Wolffe v. Loeb, 98 Ala. 
426, 13 S 744; Whorton v. Morange, 
62 Ala. 201; Banks v. Sherrod, 52 Ala. 
267; Denson v. Autrey, 21 Ala. 205. 
Ga.—Wright v. Hicks, 12 Ga. 155, 41-55. 
56 AmD 451. 
Ill—Ames vy. Holmes, 190 Ill. 561, 
60 NE 858; Parsons y. Millar, 189 111. 


57. 


Adopted child 


58. 


villo, 28 Philippine 81. 

Cross references: 

Forfeiture by surviving husband or 
wife of right to inherit from de- 
ceased spouse see infra §§ 100-103. 

Inheritance by or from: 


Children §§ 128-137. 
Aliens see Aliens §§ 26-30. 
Convicts see Convicts §§ 4, 
Illegitimate child see Bictards §§ 


Indians see Indians [22 Cyc 1387]. 
Slaves see Slaves [2€ Cyc 483, 493]. 
McIntyre v.. Gelvin, 177 


its inception in the theory that the 
public policy of a State is the law 
of that State as found in its consti- 
tution, its statutcry enactments and 
its judicial records; and where the 
intestate law casts the estate of a 
deceased person upon designated 
persons this is absolute and peremp- 
tory, and no rule of public policy can 
take it from the persons designated 
by statute and give it to others, even 
for the reason that the designated 
person killed the intestate, without 
a violation of the statute.’’ Wharton 
Homicide (3d ed.) § 667. [quot Wall 
v. Pfanschmidt, 265 Ill. 


see Adoption of 


Kan. 


107, 59 NI 606; Lawrence y. Smith, 
163 Ill. 149, 45 NE 259. 

Kan, —Andrews v. Harron, 59 Kan. 
TT1. b1 (P 885. 

Ky.—Duff v. Duff, 146 Ky. 201, 142 
SW 242; Todd v. Gentry, 109 Ky. 704, 
60 SW 639, 22 Kyl 1319; Phillips v. 
Phillips, 938 Ky. 498, 20 SW 541, 14 
KyL 493. 

Me.—Howard v. American Peace 
Soc., 49 Me. 288. 

OR SEA laden v. Pattison, 8 Gill 

Mo.—Hurst v. Von de Veld, 158 Mo. 
239, 58 SW 1056. 

N. H.—Wells v. Anderson, 69 N. H. 
561, 44 A 103. 

N. J.—Graydon v. Graydon, 25 N. J. 
Eq. 561. 

N.._Y.—In re. Trumble, ,199 N. Y. 
454, 92 NE 1073 [mod 137 App. Div. 
483, 122 NYS 763]; Gallagher’ v. 
Crooks, 132 N. Y. 338, 30 NE 746 
[rev 57 Hun 592, 11 NYS 497]; Cham- 
berlain v. Taylor, 105 N. Y. 185, 11 
NE 625, 26 NYWklyDig 478; Wood 
v. Hubbard, 29 App. Div. 166, 51 NYS 
526 [motion for leave to go to Ct. 
of App. den 81 App. Div. 635. mem, 
53 NYS 1119 mem]; Henriques v. 
Yale Univ., 28 App. Div. 354, 51 NYS 
284 [dism app 157 N. Y. 672 mem, 51 
NE 1091 mem]; Miller v. Von Schwar- 
zenstein, 1 App. Div. 18, 65 NYS 475; 
Rauchfuss v. Rauchfuss, 2 Dem. 
Surr. 271. 

N, C.—Dunlap v. Ingram, 57 N. C. 


U9, 96,.P,:389. 

59. McIntyre vy. Gelvin, 77 Kan. 
G19, G0.2. 858+ 

60. Goodwin v. Owen, 55 Ind, 243. 

61. Hammers y. Sanders, 106 Mo. 
A..100, 80 SW 16. 

Divorce as affecting right of sur- 
viving husband or wife to inherit 
Property: of deceased spouse see in- 

ra 

Be om Harris v. McLaran, 30 Miss. 
5 

63. Wall v. Pfanschmidt, 265 Ill. 
180, 189, 106 NE 785, LRA1915C_ 328 
and note, AnnCas1916A 674 [cit Cyc] 
(reviewing cases); Shellenberger v. 
Ransom, 41 Nebr. 631, 59 NW 935, 25 
LRA 564, 31 Nebr. 61, 47 NW 700, 
28 AmSR 500, 10 LRA 810; Deem v. 
Millikin, 6 Oh. Cir. Ct. 357, 3 Oh. Cir. 
Dec. 491 [aff 53 Oh. St. 668 mem, 44 
NE 1134 mem]; Deem vy. Risinger, 11 
Oh. Dec. (Reprint) 492, 27 CincLBul 
156; Carpenter’s Est., 170 Pa. 203, 
32 A 637, 50 AmSR 765, 29 LRA 145. 
And see In re Houghton, [1915] 2 Ch. 
173; In re Mason, Bi Co 29, pol 
DomLR 305, 35 WestLR 329 (the 
former approving, the latter disap- 
proving, the reasons underlying the 
rule, but both holding it applicable 
where on account of insanity the 
slayer is not criminally responsible). 

[a] Reason for rule.—‘“The pre- 
vailing, if not the universal, rule 
would appear to be, that where a 
statute of descent and distribution. 


180, 189, 106 
tare LRA1915C 328, AnnCas1916A 
Evidence of heirship as showing 
motive for homicide see Homicide 

[21 Cye 920]. 

Recovery on life insurance policy 
where death of insured was caused 
by beneficiary see Life Insurance [25 
Cyc 895]. 

Right of slayer of testator to take 
as beneficiary under will see Wills 
[40 Cye 1063]. 

64. See infra § 101. 

65. See statutory provisions, and 
Beddingfield v. Estill, 118 Tenn. 389, 
100 SW 108, 9 LRANS 640, 11 Ann 
Cas 904. 

66. In re Kirby, 162 Cal. 91, 121 
P 370, 389 LRANS 1088, AnnCas1913C 

67. Cross references: 

Family settlement see infra §§ 158— 
159: 

Property rights of husband and wife 
generally see Husband and Wife 
P21: CyecttisgT 

Right of surviving husband or wife 
to benefit of exemption from exe- 


ecution see Exemptions [18 Cye 
1400]. 
Share of survivor in community 


property on dissolution of commu- 
nity by death see Husband and 
wife [21 Cyc 1703]. 
68. See Next of Kin [29 Cyc 1046]. 
69. See infra § 79. 


844 [18C.J.] DESCENT AND 


ject to the infirmities of an heir’s succession.” 
Statutes relating to the descent of ancestral estates 
and excluding persons who are not of the blood of 
the ancestor from whom the estate came” are gen- 
erally held not to exclude a surviving husband or 
wife where, by virtue of other statutes, such sur- 
viving husband or wife is given rights of mheritance 
in the estate of the deceased spouse.*? While, under 

a statute providing that, where a person dies intes- 
take without children or their descendants, property 
acquired by gift or conveyance, in consideration of 
love and affection, shall revert to the donor if living 
at the intestate’s death, saving to the widow or 
widower, however, his or her rights therein, a hus- 
band or wife who has conveyed property to the 
other in consideration of love and affection takes the 
whole on the other’s death intestate and without 
leaving children or descendants,”* yet, where the gift 
or conveyance was from a third person, the surviv- 
ing husband or wife takes the share given by stat- 
ute to a surviving husband or wife and the remainder 
goes to the donor,’* and obviously the surviving 
spouse takes under the statute directly conferring 
rights on him or her where, although a gift was 
made, the donor died before the donee, and the 
statute providing for reversion to the donor is con- 
sequently inapplicable.*® 

Share in gross or net personalty. Statutes provid- 
ing that a surviving husband or wife shall have a 
certain share in the surplus personalty of the de- 


“Heir” defined see Heir or Heirs| 587, 91 NE 256. 
[21 Cye 408}. 76. 

70. Dana v. Dana, 226 Mass, 297, | 982, 22 KyL 155. 
115 NE 418. [a] 


71. See supra §§ 16-21. 
72. Wake v. Russell, 180 Ala. 199, 


—‘The old law 
subsec, 3, 


Towery v. McGaw, 56 SW 727, 
Keutucky statutes construed. 
Gen. St.) provides that ‘a 


DISTRIBUTION [§§ 78-79 


cedent are construed, not to give the surviving 
spouse a share in the gross personalty left by the 
decedent but only a share in what remains after 
the payment of debts, funeral expenses, and charges 
of administration.7® 

Implied repeal of statutes. The general rules gov- 
erning the repeal of statutes by implication are 
applicable to statutes relating to the rights of a sur- 
viving husband or wife to succeed to the property of 
the deceased spouse.*® 

[§ 79] b. Right of Surviving Wife—(1) In 
General. The right of a widow to share in the estate 
of her deceased husband is to be determined by the 
law in force at the time of his death;79 and to be 
entitled under statutes conferring rights of inherit- 
ance on a widow or surviving wife, it is essential 
that the claimant shall have been the lawful wife 
of the intestate,8° but this rule does not necessarily 
exclude a common-law wife,§! nor does the fact 
that a woman has kept her marriage secret preclude 
her from claiming to be the widow of a decedent, and 
hence to have a right to share in his estate.8? In 
practically all the states the statutes of descent and 
distribution confer rights of inheritance upon the 
surviving wife as to personal property, and in many 
of them as to real property, but these statutes vary 
considerably not only as to the circumstances under 
which the surviving wife takes real or personal 
property, or both, but also as to her share.§? These 


ful wife, and is without the pale of 
the law of inheritance as to any prop- 
erty which her husband has acquired 
previous to her marriage or which 
he may thereafter acquire. Raleigh 
v. Wells, 29° Utah 217, 81 P 908, 110 


And see infra § 80. 


(Chapter ob St 


60 S 850; Boeing vy. Owsley, 122 Minn. 
190, 142 NW 129. But as to surviv- 
ing husband see infra § 92. 

{a] Reason for rule.—In answer 
to a contention that Rev. L. (1905) § 
3652, relating to the computation of 
degrees of kindred, and providing 
for the descent of angestral proper- 
ty, operates to exclude a surviving 
spouse, the court said: ‘‘We cannot 
adopt this theory. Plainly stated, a 
holding in accordance’ therewith 
would, we think, be revolutionary, 
if, indeed, not leading to the exclu- 
sion of a surviving spouse from in- 
heritance as statutory heir in all 
cases where the property came to the 
intestate from one of his ancestors. 
It would likewise ignore the estab- 
lished rule of construction, applica- 
ble not only to every phase of the 
present inquiry but also to the pre- 
ceding questions, that statutes re- 
lating to the same subject must be 
ronstrued with reference to each 
other. In the case before us, no rela- 
tionship existed between respondent 
and those from whom the property 
was derived, and no computation of 
‘degrees of kindred’ is involved. 
The rights of the respondent are 
fixed by section 3648, and in no wise 
are affected by section 3652.’ Boe- 
ing v. Owsley, 122 Minn. 190, 202, 
142 NW 129. 

73. Fontaine vy. Houston, 86 Ind. 
205 (holding that such provision was 
not affected by a later section of the 
statute providing that, on the death 
intestate of a husband or wife, leav- 
ing no child, but leaving a father 
and mother or eitrer of them, his or 
her property should descend, three 
fourths to the widow or widower, 
and one fourth to the father and 
mother jointly, or to the survivor of 
them). 

74. Dolin v. Leonard, 144 Ind. 
410, 43 NE 568 [overr Thomas v. 
Thomas, 18 Ind. $9]; Myers v. Myers, 
57 Ind. 307. 

75. Klemm vy. Fread, 45 Ind. A. 


hushand shall have the whole sur- 
plus of a deceased wife’s personal 
estate’ in case of intestacy, as to per- 
sonal estate, after payment of fu- 
neral expenses, charges of adminis- 
tration, and debts. The present law 
(Ky. St. § 2132) provides: ‘After the 
death of either the husband or wife 
. .. the survivor shall have an ab- 
solute estate in one-half of the sur- 
plus personalty left by such dece- 
dent.’ The word ‘surplus’ is used in 
the new statute as in the old, and 
means the same thing in the one 
place that it does in the other; i. e. 
what is left after payment of funeral 
expenses, charges of administration, 
and debts. Until those items have 
been deducted, the amount of the 
surplus personalty cannot be ascer- 
tained. The survivor does not take 
an absolute estate in one-half of the 
gross personalty left by the dece- 
dent, as claimed by appellant, but 
one-half of the surplus.” Towery v. 
ways 56 SW 727, 728, 982, 22 KyL 


KU See Statutes [36 Cyc 1071 et 
seq]. 

78. Rawson v. Rawson, 52 Ill. 62; 
Bee v. Evans, 74 SW 224, 24 Kyl 

79. In re Stevens, 163 Iowa 364, 
144 NW 644; Evans v. Evans, 74 SW 
224, 24 KyL 2421; Lopez v. Sanchez, 
18 Porto Rico 507 (applying the code 
provision in force from 1902 to 1904). 

General rule as to controlling ef- 
fect of statutes in force at death of 
intestate see supra § 6. 

80. Locklayer v. Locklayer, 139 
Ala. 345, 35 S 1008; Sims v. Stovall, 
127 Ark. 186, 191 SW 954; Cooper v. 
McCoy, 116 Ark. 501, 173 SW 412. 

{a] The rule is applicable (1) 
where the marriage was illegal on 
account of the husband having had 
another wife living and undivorced. 
Sims v. Stovall, 127 Ark. 186, 191 
SW 954; Cooper v. McCoy, 116 Ark. 
501, 173 SW 412. (2) A plural wife 
does not acquire the status of a law- 


AmSR 689. 

81. Davis v. Stouffer, 132 Mo. A. 
555, 112 SW 282. 

82. Darrow v. Darrow, (Ala.) 78 
S 383. 

83. See statutory provisions, and: 

Ala.—Mueller> v. Mueller, 127 Ala. 
356, 28 S 465. 

Ark.—Britton v. Oldham, 80 Ark. 
252, 96 SW 1066; Hill v. Mitchell, 5 
Ark. 608. 

Cal.—In re Glann, 170 P 833. 

Del.—Pettyjohn v. Pettyjohn, 6 
Del. 332. 
ipa lie .—Godwin v. King, 31 Fla. 525, 

Ga. fas Nan Vv. Barney 146 Ga. 
138, 93 SH 93; Love v. Anderson, 89 
Ga. 612, 16 SE 68. 

Ill.— Grattan v. Grattan, 18 Ill. 167, 
65 AmD 726. 
te a ee EY v. Richardson, 27 Ind. 

Iowa.—Robson vy. Lambertson, 115 
Iowa 366, 88 NW 9438; Kite v. Kite, 
79 Iowa 491, 44 NW 716; Nicholas v. 
Purezell, 21 Iowa 265, 89 AmD 572. 


geht amedes v. Beeler, 12 Kan. 
Ky.—Miller v. Simpson, 2 SW 171, 
8 Kyl 518. 


La.—Bollinger’s Suce., 30 La. Ann. 
aoe Duplessis v. Young, 11 La. Ann. 


Hes .—Stearns v. Stearns, 1 Pick. 
7 


Minn.—Lake Phalen Land, ete., Co. 
v. Lindeke, 66 Minn. 209, 68 NW 974. 

Miss.—Whitley v. Stephenson, 38 
Miss. 113. 

Mo.—Messersmith v, Messersmith, 
264 Mo. 610, 175 SW 914; McRey- 
nolds v. Gentry, 14 Mo. 495; Cox v. 
Dunn, 3 Mo. A. 348. 

N. H.—Mathes v. Bennett, 21 N. H. 
yee Probate Judge v. Robins, BIN... 


N. J.—Skellenger v. Skellenger, 32 
N. et Eq. 659. 
Y.—Knickerbacker v. 
46 “Bath. 198. 
c.—Arrington v. Dortch, . 77 


Seymour, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


——— 


i 


§ 79] 


statutes make the wife an ‘‘heir’’ of her husband,®¢ 
as well as a ‘‘distributee,’’ where they refer to per- 
sonal property,®> and the rights which they confer 


on the wife are to,be distinguished 
rights.°° 


N.0Cs 367: 

Oh.—Doyle v. Doyle, 50 Oh. St. 330, 
pet 166; Barber v. Hite, 39 Oh. St. 

Pa.—In re Drenkle, 3 Pa. 877; Maf- 
fet’s Est., 9 Kulp 136; Thompson v. 
Owen, 8 Kulp 36; Phipps v. Phipps, 3 
PaLJgRe275,.5,;PaLJS '176: 

S. C.—Heyward v. Williams, 48 
S. C. 564, 26 SE 797. 

Tenn.—Bayless Vv. Bayless, 4 
Coldw. 359; De Vault v. De Vault, 
(Ch.) 48 SW 361. 

Utah.—In re Little, 22 Utah 204, 61 
Peaue. 

41 Vt. 


pee Ag ee ge v. 

Wis.—Thomas v. Covert, 126 Wis. 
593, 105 NW 922, 3 LRANS 904, 5 
AnrmCas 456. 

[a] Spanish and Texas law.—Un- 
der the Spanish law in force in Tex- 
as prior to the act of the republic 
of Dec. 18, 1837, the widow of a 
person dying intestate and without 
children, but leaving other relatives 
eapable of inheriting, did not inherit 
the deceased husband’s estate; and 
this rule was not changed by § 2 of 
that act (Hartley Dig. arts 574, 3251), 
providing that the survivor of a hus- 
band or wife dying intestate, ‘‘leav- 
ing no heirs,” should inherit the es- 
tate of the deceased spouse. Branch 
v. Texas Lumber Mfg. Co., 56 Fed. 
707, 6 CCA 92. 

84. Anderson v. Burney, 146 Ga. 
138, 93 SE 93; May v. Fletcher, 40 
Ind. 575; Bury v. Sullivan, 201 Mass. 
327, 87 NE 577; Peabody v. Cook, 201 
Mass. 218, 87 NE 466, 16 AnnCas 296; 
Holmes v. Holmes, 194 Mass. 552, 80 


Johnson, 


ie files Hope v. Hoover, (Miss.) 21 
Ss 4. : 
85. Messersmith v. Messersmith, 


264 Mo. 610, 175 SW 914; Howard v. 
Strode, 242 Mo. 210, 146 SW 792, Ann 
Cas1913C 1057. 


86. Ark.—Barton vy. Wiison, 116 
Ark. 400, 172 SW 1082. 
Ind.—Smock v. Reichwine, 117 


Ind. 194, 19 NE 776; Amos v. Amos, 
117 Ind. 37, 19 NE 543; McKinney v. 
Smith, 106 Ind. 404, 7 NB 3; Slack v. 
Thacker, 84 Ind. 418. 

Me.—Cheney v. Cheney, 110 Me. 61, 
85 A 387. 

rae tila v. Elliot, 137 Mass. 


Mo.—Messersmith v. Messersmith, 
264 Mo. 610, 175 SW 914; Howard v. 
Strode, 242 Mo. 210, 146 SW 792, Ann 
Cas19138C 1057. 

Mont.—tTyler v. Tyler, 50 Mont. 65, 
144 P 1090. 

[a] Thus, a child’s share of a 
husband's. personal property passing 
to his widow, as provided by Rev. 
St. (1909) § 349, is not dower, but a 
mere provision to be distributed to 
the widow as a distributee. Howard 
v. Strode, 242 Mo. 210, 146 SW 792, 
AnnCas19138C 1057. 

[b] Indiana statutes construed.— 
“There can be no doubt, that under 
sections seventeen, twenty-three, and 


Also, although in some cases under some 
statutes a widow takes a child’s share in her de- 
ceased husband’s estate, she takes the share of a 
child in respect to quantity only, and does not take 
in the character and capacity of a child.s* 
courts construe the statutes liberally in favor of the 
rights of the widow.®® In a few states statutes give 
the widow all the estate of her deceased husband 
where it is less than a certain amount,®? while in 
other states statutes which are held to be constitu- 
tional °° declare that the widow, where no issue sur- 
vive, shall be entitled to all the estate up to a cer- 
tain amount, together with a certain proportion of 
the remainder,®! and are construed to confer on 
the widow an absolute right, unaffected by the source 


DESCENT AND DISTRIBUTION 


from her marital 


The 


ants.+ 


child.” 


twenty-five of the statute of de- 
scents, the surviving wife takes the 
interest thereby conferred, by de- 
seent and as heir to her husband. 
These sections are explicit that the 
land, as therein provided for, ‘shall 
descend’ to her. They provide for 
the disposition of lands only of 
which the ancestor shall die seized. 
There is no incongruity in holding 
that in such cases the widow takes 
as heir to her husband, for she takes 
simply by descent that of which the 
husband died seized, and which must 
go by descent to some heirs, in the 
absence of any testamentary disposi- 
tion. The legislature have the pow- 
er to make a surviving wife, as well 
as a child, an heir. But the language, 
as well as the subject-matter of sec- 
tion twenty-seven, is entirely dif- 
ferent. There is no intimation there- 
in that the interest therein provid- 
ed for shall ‘descend’ to the surviv- 
ing wife. It provides, that ‘a surviv- 
ing wife is entitled,’ etc., ‘to one- 
third of the real estate of which her 
husband may have been seized in fee 
simple, at any time during the mar- 
riage, and in the conveyance of which 
#she may not have joined,.in due form 


of law.’ ... It is quite evident to 
our minds, from an examination of 
the statute, that the interest to 


which the surviving wife is. thus de- 
clared to be entitled, was not intend- 
ed by the legislature to be taken by 
her as by descent as an heir of her 
husband, but that she was declared 
to be entitled to the same in view 
of her marital relations, and as a 
substitute for dower. 
became entitled to the fee instead 
of the common law dower interest.” 
May v. Fletcher, 40 Ind. 575, 581. 
Dower see Dower [14 Cyc 871]. 
Homestead rights see Homestead 
[21 Cyc 562]. 
Community property rights 
Husband and Wife [21 Cyc 1703]. 
Widow’s allowance see PExecutors 
and Administrators [18 Cyc 373]. 


see 


87. Schaper v. Schaper, 158 Mo. 
A. 605, 188 SW 896. 
88. Messersmith v. Messersmith, 


264 Mo. 610. 620, 175 SW 914 (where, 
after quoting from various Missouri 
eases, the court said: “The above 
quotations take a wide range, and 
show, from an early period in the 
State’s history to the present time, 
that the widow’s interest as distri- 
butee in her husband’s estate has al- 
ways been liberally protected and 
sustained”). 

89. Scott v. Stark, 75 Wash. 610, 
135 P 643. 

{a] Repealed statute-—Under the 
act of Jan, 2, 1851 (L. [1850-51] p 
71), providing that, where the whole 
of a decedent’s estate did not exceed 
in value three hundred dollars, it 
should be allowed to the widow, was 
repealed by the act of Dec. 8, 1852 (lh. 
[1852] p 9), commonly known as the 
| “Homestead Act,” in so far, at least, 


of the intestate’s title.%? 
the widow to take the whole estate of her deceased 
husband where the husband leaves no issue,®* no 
lineal descendants,®* no child or parent,®® no issue, 
parents, brothers, or sisters,°* or no kindred;°" while 
in still other states, the widow is entitled to one 
half the estate, both real and personal, where the 
intestate leaves no lineal descendant,®® or no issue.?® 
However, a statute giving a widow certain rights 
where the husband died leaving no children is con- 
strued to mean leaving no children or their descend- 
Under a statute providing that the ‘‘heirs’’ 
of such children as have died before the intestate 
take the parents’ shares by representation, it has 
been held in Iowa that the widow of the intestate 
is not entitled to inherit as heir of their deceased 


She thereby 


[18C.5.] 845 


Also, some statutes allow 


Real property. The statutes of descent of some 
jurisdictions give the widow of an intestate one half 


as regarded the homestead rights 
of the minor children conferred by 
the latter act. Rowland v. Wadly, 
71 Ark. 273, 72 SW 994. 


90. In re Mercer, 235 Pa. 178, 83 
A 707; In re Guenthoer, 285 Pa. 67, 
83 A 617; Guenthoer’s Est., 39 Pa. 
Co. 158. 


91. In re Gwynn, 239 Pa. 238, 86 
A 789; Williams’ Est., 38 Pa. Co. 389. 


92. In re Gwynn, 239 Pa. 238, 86 
A 789. 
93. Brown v. Belmarde, 3 Kan. 41; 


In re Barnes, 47 Okl. 117, 147 P 504; 
Re Steidel, 5 Terr. L. 303. 

[a]. Such a statute is not applica- 
ble where the widow died before its 
passage. Re Steidel, 5 Terr. L. 303. 

94. Anderson v. Burney, 147 Ga. 
138,.93 SE 93. 

95. Scott v. Silvers, 64 Ind. 76; 
Longlois v. Longlois, 48 Ind. 60; 
Lindsay v. Lindsay, 47 Ind. 283; De 
Moss v. Newton, 31 Ind. 219; Nebe- 
ker v. Rhoads, 30 Ind. 330; Leard v. 
Leard, 30 Ind. 171; Armstrong v. 
Berreman, 13 Ind. 422; Haugh v. 
Smelser, 31 Ind. A. 571, 66 NE 55. 

96. Marcellus v. Wright, 51 Mont. 
559, 154 P.714; Brundy v. Canby, 50 
Mont. 454, 148 P 315. § 

[a] Montana statute construed 
and applied.—‘“Subdivision 4 of sec- 
tion 4820, Revised Codes, reads: ‘If 
the decedent leave a surviving hus- 
band or wife, and neither issue, fa- 
ther, mother, brother nor sister, the 
whole estate goes to the surviving 
husband or wife.’ In this language 
there is nothing ambiguous. It is 
erystal-clear and within itself de- 
fies construction. Applied to the 
facts of this case, it can lead to but 
one result, viz.: That the plaintiff is 
the sole heir at law of Henry Brun- 
dy, deceased.” Brundy v. Canby, 50 
Mont. 454, 468, 148 P 315. 

97. Wunderle v. Wunderle, 144 
Tll. 40, 38 NE 195, 19 LRA 84; Broad 
Top Coal, etc., Co. v. Riddlesburg 
Coal, ete., Co., 65 Pa. 435. 

[a] Statute applied—Under a 
statute providing that if any intes- 
tate leaves a widow and no kindred 
his estate shall descend to such 
widow, where an intestate leaves a 
widow who is a citizen, and kindred 
who are nonresident aliens, his lands 
descend to his widow immediately 
upon his death, no proceedings of 
escheat being necessary. Wunderle 
v. Wunderle, 144 Ill. 40, 33 NE 195, 
19 LRA 84. 


98. In re Lund, 18 N. H. 337. 

99. Trapp v. Billings, 7 S. C. Eq. 
403. 

1. Phillips v. Lawing, 150 Ala. 


186, 43 S 494; Starrett v. McKim, 90 
Ark. 520, 119 SW 824; Britton v. Old- 
ham, 80 Ark. 252, 96 SW 1066; Kyle 
v. Kyle, 18 Ind. 108. 

2. Schultz v. Schultz, (Iowa) 167 
NW 674; In re Overdieck, 50 Iowa 
244; Journell v. Leighton, 49 Towa 
601: MceMenomy v. McMenomy, 22 
Iowa 148. 
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of her deceased husband’s real property,® at least 
where the intestate leaves no children or issue or 
descendants of .children,* or no issue or father,® 
or no lineal heirs,’ or where the deceased left no 
children and the estate is not ancestral. Under 
some statutes the widow takes one third of the 
real estate where there are surviving children;® and 
in a few states, where the real property is valued at 
less than a certain amount, and there are no minor 
children, the widow takes it all.® Also, under stat- 
utes in force at one time in Michigan, Minnesota, 
and Wisconsin, a widow took only a life estate in 
the lands of her husband dying without issue;?° and 
under the law in force at one time in Washington, 
the widow of a nonresident who died owning land 
in the state took no part thereof by inheritance." 
Personal property. It is held that at common law 
the surviving wife is entitled to one third of her 
deceased husband’s personal estate where there are 
surviving children.12 The statutes of distribution 
vary as to the share of a widow in personal prop- 
erty, some giving her one third,!* and some one 
half,1* and some statutes give her only one half 
where there are no surviving children’? or no sur- 
viving children or legal representatives of a deceased 
child,® or other next of kin,” but the statutes of 
other jurisdictions provide that the widow shall take 
all the personal property where there are no surviv- 
ing children,!* or no surviving children or descend- 
ants or legal representatives of children,’® or no de- 


Right of parent to inherit see su- Ind.—Roberts v. 
pra §§ 41-43. 


DESCENT AND DISTRIBUTION 


A. 566, 88 NE 870, 89 NE 
Me.—1In re Fogg, 105 Me. 480, T4A 


[§§ 79-80 


scendant, parent, brother, sister, nephew, or niece.*° 
Under the New York statutes, where a decedent 
leaves a widow, a brother, a sister, and a niece as 
his sole next of kin, the widow is entitled to one 
half of the surplus of his personal property and to 
the whole of the residue, if it does not exceed two 
thousand dollars;*? and under the Ohio statutes, the 
widow takes one haif of the first four hundred dol- 
lars, and one third of the balance.?? 

Under the Louisiana code, a surviving wife claim- 
ing to be heir of her deceased husband by reason of 
the fact that he died intestate and left no heirs in 
the ascending, the descending, or the collateral line 
is an irregular heir, and is not considered as suec- 
ceeding to the estate of the deceased from the in- 
stant of his death, but on the contrary she has 
only a right of action to cause herself to be put in 
possession of the succession.?® 

[§ 80] (2) Estimation of Distributive Share.?+ 
As a rule, the statutes do not give the intestate’s 
widow a distributive share of his gross personal 
estate, but only of his net personal estate re- 
maining after the payment of debts, funeral ex- 
penses, and expenses of administration.2> While, 
except in some jurisdictions,?* the widow’s allow- 
ance 7 is to be deducted from the gross personal 
estate in order to ascertain the net estate of which 
the widow is entitled to a distributive share,2§ it is 
not to be regarded as a part of her distributive 
share, and cannot be deducted therefrom,?® unless 


Dimmett, 45 Ind. ind. —Quirk v. Kirk, (A.) 114 NE 
496. 109; Roberts y. Dimmett, 45 Ind. A. 
566, 88 NE 870, 89 NE 496. 


He Fla.—Harrell vy. Harrell, 8 Fla. 


Hawaii—Matter of Kamehameha 
IV, 2 Hawaii 715. 

lll.— Sturgis v. Ewing, 18 Ill. 176. 

Iowa.—Monroe v., Servis, 179 lowa 
583, 161 NW 653; Linton y. Crosby, 
54 Iowa 478, 6 NW_ 726; Dodds v. 
Dodds, 26 Iowa 311; Dodds v. Dodds, 
23 Iowa 306; Nicholas v. Purczell, 21 
Iowa 265, 89 AmD 572. - Share of 
widow when there are surviving chil- 
.dren see infra note 8. 

Miss.—Lombard vy. Lombard, 57 
Miss. 171; Gibbons v. Brittenum, 56 
Miss. 232. 

Mo.—Hockensmith v. Hockensmith, 
57 Mo. A. 374. 

N. H.—Robinson v. Tuttle, 37 N. H. 
243; In re Lund, 18 N. H. 337 


4. Tyson v. Postlethwaite, 13 Ill. 
727; Whitford v. Kinzel, 92 Nebr. 
373, 138 NW 597, 90 Nebr. 573, 133 
phd 1124, 

5. In re Archibald, (N. S.) 5 East 
LR 510. 

6. Coleman v. Coleman, 122 Mo. 
A. 715, 99 SW 459. 

7 Drinkwater v. Crist, 82 Ark. 
293, 103 SW 733; Terry v. Logue, 75 
Ark. 240, 87 SW 119. 

8. Scott vy. Greathouse, 71 Ind. 


581; Jackson vy. Finch, 27 Ind. 316; 
Woodbury v. Henning, 148 Iowa 23, 
126 NW 912; Warner v. Hamill, 134 
Iowa 279, 111 NW 939; Whiting v. 
Whiting, 114 Me. 382, 96 -A 500; Re 
Reddan, 12 Ont. 781. 

9. Landers v. Hayes, 196 Ala. 533, 
72 $ 106; Combs v. Greene, 181 Ala. 
325, 61 S 898. 

10. Rich v. Victoria Copper Min. 
Co., 147 Fed. 380, 77 CCA 558 (apply- 
ing Michigan statute); Finch v. 
Rhodes, 49 Mich. 33, 12 NW _ 899; 
Lindley v. Groff, 42 Minn. 346, 44 NW 
196; Van Matre v. Swank, 147 Wis. 
93, 131 NW 982, 132 NW_ 904. 

11. Pacific Bank v. Hannah, 90 

& 


Fed. 72, 32 CCA 523. 

12. Griffith v. Griffith, 4 Harr. 
M. (Md.) 101. But for Maryland 
cases decided subsequently and un- 
der statute see infra notes 13, 15. - 

13. S—In re Jaeger, 4 Mill. 
Rev. 374. 


1133. 

Md.—Matthews v. Targarona, 104 
Md. 442, 65 A 60, 10 AnnCas 153. 

N. J.—Throp v. Throp, 69 N. J. Ea. 
530, 61 A 377. 

14. Miller v. Keown, 176 Ky. 117, 
195 SW 430; Evans v. Evans, 74 SW 
224, 24 KyL 2421; In re Susman, 28 
PittsbLegJNS (Pa.) 101. 

{a] Im Kentucky (1) the provision 
of the amendment of March 15, 1894, 
to the act of May 16, 1893, gives to 
the widow cne half the surplus per- 
sonalty of the deceased husband, 
whether he leaves issue or not, and 
cannot be reconciled with the previ- 
ous statute giving her one third 
where he leaves issue, and one half 
where he leaves no issue. Hoskins 
vy. Crabtree, 44 SW 434, 19 KyL 1757. 
(2) The earlier provision therefore 
is repealed. Evans v. Evans, 74 SW 


15. Britton v. Oldham, 80 Ark. 
252, 96 SW 1066; Hoskins v. Crab- 
tree, 103 Ky. 117, 44 SW 434, 19 KyL 
1757, 82 AmSR 576; Coomes v. Cle- 
ments, 4 Harr. & J. (Md.) 480; Bur- 
dett v. Burdett, 26 Okl. 416, 109 P 
922, 35 LRANS 964. 

Wells v. Wells, 156 N.C. 


"224, 24 KyL 2421. 


16. 246, 
72 SE 311 [reh den 158 N. C. 330, 74 
SE 114]. 

17. Cave v. Roberts, 18 Sim. 214. 

18. Mueller v. Mueller, 127 Ala. 
856, 28 S 465; Hinds v. Hinds, 56 
Nebr. 545, 76 NW 1087. 

19. Tyson v. Postlethwaite, 13 


S72 72 fn re Shedaker, 74. N. J. Ea. 
802, 70 A 659. 

20. Matter of Hardin, 97 App. Div. 
493, 89 NYS 978 [aff 181 N. Y. 513 
mem, 73 NE 1124 mem]; Matter of 
Crum, 98 Misc. 160, 164 NYS 149. 

21. Nichols v. Smith, 164 App. 
Div. 304, 150 NYS 410. 

22. In re Beary 21 Oh. Cir. Ct. 
720, 12 Oh. Cir. Dec. 


23. Barber’s Succ. a 52 La. Ann. 
960, 27 S 363. 
24. eras f of advancements to 


etermining amount of 


 Seeeeor Gudewnce infedig fan 


25. Hawaii—Notley v. Brown, 16 


Hawaii 575, 577. 


eR ee 


Ky.—Towery v. McGaw, 56 SW 727, 
982, 22 KyL 155; Com. v. Bracken, 32 
sw 609, 17 KyL 785; Miller v. Simp- 
son, 2 SW 171, 8 Kyl 5 18. 

Me.—Smith’s App., 107 Me. 247, 78 
A 97; In re Fogg, 105 Me. 480, 74 A 
1133. 

Minn.—Lake Phalen Land, ete., Co. 
v. Lindeke, 66 Minn. 209, 68 NW 974. 
__Mo —Hockensmith v. Hockensmith, 
he A. 374; Cox v. Dunn, 3 Mo. A. 

N. H.—In re Lund, 18 N. H. 337. 

Oh.—In re Hutchins, 21 Oh. Cir. Ct. 
720, 12 Oh. Cir. Dee. 29. 

Pa.—William’s Est., 38 Pa. Co. 
389; Renz’s Est., 8 Pa. Dist. 328. 

“A widow is only entitled to her 
share in the personalty after the 
payment of expenses of administra- 
tion and after the payment of all 
just debts of the decedent.” Notley 
v. Brown, supra. 

[a] Expenses of litigation—Un- 
der a statute entitling the widow to 
one third of the personalty of her 
deceased husband after deducting 
charges of administration, the charg- 
es which are to be deducted do not 
include the expenses of protracted 
litigation between the heirs over the 
will of the deceased husband. Miller 
v. Simpson, 2 SW 171, 8 KyL 518. 

Liability of widow, on account of 
property taken by her as heir or dis- 
tributee, for debts of intestate see 
infra § 280. 

26. Sharp v. Himes, 129 Ark. 327, 
196 SW 131; Ex p. Grooms, 102 Ark. 
322, 143 SW_ 1063. 

27. See Executors and Adminis- 
trators [18 Cyc 373 et seq]. 
ae In re Fogg, 105 Me. 480, 74 A 


29. Hays v. Buffington, 2 Ind. 369. 
But see Sharp v. Himes, 129 Ark. 
327, 196 SW 131; Ex p. Grooms, 102 
Ark. 322, 143 SW 1063 (both cases 
holding that the widow cannot take 
from one class of property more 
than one third thereof as dower in 
order to make up a deficiency in an- 
other class created by reason of her 
having selected out of that class 
property as part of her allowance). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the statute so provides.®° Nor is her right to the 
distributive share fixed by the statute affected by a 
statutory or constitutional exemption of a certain 
amount of personal property from the claims of 
. ereditors,*+ Also, as regards real property, the share 
given the widow by the statutes of descent is re- 
garded in some states as being in addition to her 
homestead rights,°? but in other states it is held 
that both dower °° and homestead should be deducted 
from such share.*4 Where the widow does not elect 
to take a homestead, but instead takes under the 
statute of descent, she is entitled to the statutory 
share in all her deceased husband’s real property, in- 
cluding the property occupied by him as a home- 
stead.®> Under some statutes, but not under oth- 
ers,®® the value of the statutory separate estate of 
the widow is to be deducted in estimating the 
amount of her share,*? but such statutes are ap- 
plicable only to an estate which is a statutory sep- 
arate estate.“® Where the widow inherits all the 
real property of decedent in ease its value is less 
than a certain amount,®® the value of the land which 
intestate owned, and not the value of the entire 
tract of which it is a part, is the eriterion.‘° 

{[§ 81] (8) Property in Which Widow Entitled 
to Share—(a) Real Property.*! Where a statute 
gives the widow a part of the real estate of her 
deceased husband, it applies to the share of the 
proceeds of a sale on partition which would have 
belonged to the husband if he had survived,'? as 
well as to a remainder vested in the husband,**® but 
is held not to apply to real property of which he 
held title substantially in the character of mort- 
gagee,* nor to property which was formerly owned 
by him, but was sold at judicial sale before his 
death.4© Under the Massachusetts statutes, however, 
a widow does not share as statutory heir in property 
in which the only interest of her deceased husband 
was a vested remainder.'® 

[§ 82] (b) Personal Property. As a rule a 
widow’s right to a share in her deceased husband’s 

30. Kerwin v. Kerwin, (Mo. A.) 
204 SW 925; Finnell v. Howard, 191 
Mo. A. 214, 177 SW 790; Mathes v.| 38 
Bennett, 21 N. H. 188 (where the| 356, 28 S 465 


statute left it within the discretion Ala. 536. 
of the probate court to treat the wid- [a] 
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Thus, property secured to the 
ow's allowance as a part of her| sole and separate use of the widow 49. 
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personal property attaches to all the property owned 
by him at the time of his death, and not disposed of 
by bim by will;** and in some states she takes a 


certain share notwithstanding a will;48 but her: 


right attaches only to property of which her husband 
died seized.*? Among other things, she is entitled to 
share in the proceeds of insurance policies forming 
part of the estate of the intestate.5° While in de- 
termining her right to participate in the distribution 
of personal property, equitable estates theré¢in are 
subject to the same rules as are legal estates,®! her 
distributive share in personal property does not in- 
clude an interest in land itself before its conver- 
sion,°” nor is she entitled to a distributive share of 
the rents and profits of real estate received by the 
husband’s administrator, with the consent of the 
heirs, as they constitute no part of his personal 
estate.®® Also, it is held that, where real estate is 
sold to save the personalty, the widow of the de- 
ceased will not be entitled to a distributive share of 
the personalty so saved, as it must be considered a 
purchase by the heirs,o4 The widow’s share of her 
husband’s personalty includes choses in action,>® but 
a particular debt due the decedent is not a eom- 
ponent part of the widow’s share, so as to constitute 
her a ereditor of the debtor, where she has never 
accepted such debt as a part of her share.6®> Where 
all debts are paid, the court, in its discretion, may 
award in kind to the widow of the decedent, who 
died childless, one half of the shares of stock owned 
by the decedent in a corporation, notwithstanding its 
by-laws restricted the sale of stock, and notwith- 
standing that other persons interested in the estate 
allege that the stock would bring more if sold by 
the executor as a whole.°* 

[§ 83] (4) Operation and Effect of Will.°® 
While under a few statutes it has been held that a 
surviving wife has no right to a distributive share 
of personalty which her husband has bequeathed 
to other persons by will,®® the rule under most 
statutes is that the husband cannot by will défeat 


Miller, 103 Ala. 130, 15 S o205 Wil-| see supra § 
liams v. Williams, 68 Ala. 405, 47. 
Mueller’ v. Mueller, 
Harris v. ‘Harris, 71) P 922, 35 LRANS 964. 


24, 
Hill v. Mitchell, 5 Ark. 608; 


127 Ala.| Burdett v. Burdett, 26 Okl. 416, 109 
48. Operation and effect of will 

see infra § 83. 

In re McKenzie, 142 Fed. 383, 


distributive share). 

31. Godwin v. King, 31 Fla. 525, 
13 S 108; Whitley v. Stephenson, 38 
Miss. 113. 

32. pee v. Adams, 183 Mo. 396, 


33. Burt v. Randlett, 59 N. H. 


34. Burt v. Randlett, 59 N. H. 130; 
In re Little, 22 Utah 204, 61 P 899. 
35. Whited v. Pearson, 90 Iowa 


36. Whitley” v. 


37. Mueller v. Mueller, 127 Ala. 
856, 28 S 465; Zachry v. Lockard, 98 
Ala. 371, 13 S 514; Harris v. Harris, 
“bps 536; Smith v. Smith, 30 Ala. 


[a] Vested remainder. — Under 
such a statute a deduction is to be 
made where the widow owns a sep- 
arate estate consisting of a vested 
remainder in land as well as where 
she has a separate estate in posses- 
sion. Zachry yv. Lockard, 98 Ala. 371, 
138 S 514. 

{b]. Insurance on husband's life. 
—The widow is barred of her dower 
and distributive share in her hus- 
band’s estate, where the amount col- 
lected by her on a policy of insur- 
ance taken out by him for her sole 
benefit, together with her separate 
estate, exceeds her distributive share 
and dower interest. Wadsworth v. 


Stephenson, 88 


under the provisions of her father’s 
will, or by deed of gift, is not to be 
considered as part of her statutory 
separate estate so as to make such 
a statute applicable. Huckabee v. 
Andrews, 34 Ala. 646; Smith v. Smith, 
80 Ala. 642. 

39. See supra rs 79, 

40. Landers v. Hayes, 196 » Ala. 
5338, 72S 106. 

41. Dower right of widow see 
Dower [14 Cye 870]. 

Possession of widow as continu- 
ance of possession of deceased hus- 
band see Adverse Possession § 838. 

42. Cronshaw v. Cronshaw, 21 R. I. 
126, 48 A 1038. 

43. Cote’s App., 79 Pa. 285. 

44. Scholz v. Hoth, 94 Kan. 205, 


fa] Thus, where an agreement 
exists between father and son that 
the legal title to certain property 
shall be held by the father for the 
son until purchase money advanced 
by the father shall be repaid, the fa- 
ther’s widow takes no interest in the 
land under Gen. St. (1909) § 2942. 


Scholz v. Hoth, 94 Kan. 205, 146 P 
389. 
45. Graham v. National 


Surety 
Co.,' 244 Fed. 914, 157 CCA 264. 

46. Whitman v. Huefner, 221 Mass. 
265, 108 NE 1054; Watson v. Watson, 
150 Mass. 84, 22 NE 438. ° 

Descent of remainders generally 


73 CCA 483. 

50. Burdett v. Burdett, 26 Okl. 
416,.109 P 922, 35 LRANS 964. 

Right of widow to share in pro- 
ceeds of insurance policy payable to 
“heirs” or “legal heirs’ see Life In- 
surance [25 Cyc 888]. 

51. Skellenger wv. 
N. J. Eq. 659. 


Skellenger, 32 


52. Thompson v. Owen, 8 Kulp 
(Pa.) 36. 

53. Stearns v. Stearns, 1 Pick. 
(Mass.) 157. 

54. Waring v. Waring, 2 Bland 
(Mad.) 673. 


55. Sharp v. Himes, 129 Ark. 327, 
196 SW 131; Cummings v. Cummings, 
51 Mo. 261. Contra Hill v. Mitchell, 
5 Ark. 608. 

56. Howland YE: 
Sandf. Ch. (N.'Y.) 5 

57. In re vernon? a5 Pa. 368, 74 
A 236. 

58. Cross references: 

Operation. and effect of will on rights 
of heirs and next of kin other than 
surviving husband or wife see su- 
pra §§ 65-76. 

Revocation of will by marriage see 
Wills [40 Cye 1200]. 

Widow's dower right as affected by 
yaaa husband see Wills [40 Cye 
a 5 
59. Shaffer v. Richardson, 27 Ind. 

1 Miller v. Stepper, 32 Mich. 
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his widow’s right to her distributive share, unless 
she chooses to take under the will, or does not re- 
nounce the legacies given under the will, in lieu of 
such share,®° and that, where the testator’s will 
makes no provision for the wife, his estate is re- 
Furthermore, a widow 
is entitled to her distributive share in personalty as 
to which her husband. dies intestate, even though 
she is provided for in his will,°? unless, it is held in 
some jurisdictions, but not in others,®* the will 
shows an intention on the part of the testator to 
exclude her from taking more than the will pro- 


garded intestate as to her.® 


vides.®# 


[§ 84] 


c. 


60. Iowa.—In re Lyon, 70 Iowa 
375, 30 NW 642; Linton v. Crosby, 61 
Iowa 293, 16 NW 1138; Ward v. Wolf, 
56 Iowa 465, 9 NW 348 [dist In re 
Davis, 36 Iowa 24 

Md.—Malkus v. Richardson, 124 
Md. 224, 92: A 474; Collins v. Car- 
man, 5 Md. 503; Griffith v. Griffith, 4 
Harr. & M. 101. 

Minn.—Hayden v. Lamberton, 100 
Minn. 384, 111 NW 278. The rule was 
otherwise in this jurisdiction prior 
to the amendment of the statutes by 
L. (1903) ec 334 p 581. In re Robin- 
son, 93 NW 314; In re Rausch, 35 


Minn. 291, 28 NW 920. 
gent C.—Arrington v. Dortch, 77 N.C. 


at eater v. Gardner, 13 Oh. 
Pa.—Husband’s_ Hst., 39 Pa. Co. 
285; Guenthoer’s Est., 39 Pa. Co. 158. 
Tenn.—Gupton v. Gupton, 3 Head 
[a] The Pennsylvania of 
April 1, 909 (P. L. 87), 
the share of the widow where the 
decedent leaves no issue, applies to 
the estates of testates as well as to 
the estates of intestates. Husband's 
Est., 39 Pa. Co. 285; Guenthoer’s Est., 
39 Pa. Co. 158; William’s Est., 38 
Pa. Co. 389. é 
pice Fla.—Smith v. Hines, 10 Fla. 
Ill.—In re Taylor, 55 Ill. 252. 
Mo.—Stokes v. O’Fallon, 2 Mo. 32. 
Nebr.—Gaster v. Gaster, 90 Nebr. 
oak 134 NW 235, 92 Nebr. 6, 137 NW 


N. H.—Colby v. Cate, 64 N. H. 476, 
13 A 864, 65 N. H. 667, 23 A 629. 

On.—Hutchings v. Davis, 68 Oh. St. 
160, 67 NE 251; Doyle v. Doyle, 50 
Oh. St. 330, 34 NE 166. 

Pa.—Perry’s Est., 4 Pa. Co. 107. 

Eng.—Johnson vy. Johnson, 4 Beav. 
318, 49 Reprint 361. 

62. Ind—Linsday v. Linsday, 47 
Tog 283; Armstrong vy. Berreman, 13 
n 42 

Ky.—South v. Hoy, 3 T. B. Mon. 88. 
eon ieee re Kempton, 23 Pick. 

Y.—Parker v. Linden, 113 N. Y. 
28, 20 NE 858, 861 {rev 44 Hun 518, 
9 NYSt 305]; Edsall v. Waterbury, 3 
Redf. Surr. 48. 

N. C.—Liles v. Fleming, 16 N. C. 
185, 18 AmD 585. . 

1 Ashm. 


Pa.—Darrah y. McNair, 
I.—Wood v. Mason, 17 Rw. 299; 


act 


Aue 


20 Re 264. 

Eng.—Gartshore v. Chalie, 10 Ves. 
Jr. 1, 32 Reprint 743. 

Ont.—Rudd v. Harper, 16 Ont. 422; 
Re McEwen, 23 Ont. L. 414, 2 OntWN 
945, 18 OntWR 888. 

63. Tavernor v. Grindley, 32 L. T. 
Rep. N. S. 424; Pickering v. Stam- 
ford, 3 Ves. Jr. 332, 30 Reprint 1038 
[aff 3 Ves. Jr. 492, 30 Reprint 1121]. 

64. Bragg v. Litchfield, 212 Mass. 
148, 98 NE 673; Parker v. Linden, 113 
N. Y. 28, 20 NE 858, 861 [rev 44 
Hun 518, 9 NYSt 305]. 

65. Curtesy see Curtesy 17 C. J. 


p 412. 
Statutory allowance to husband! 


relating to} 


Right of Surviving Husband—(1) In 
General.®> It is well recognized that at common law 
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a surviving husband has an estate by the curtesy in 
his wife’s real property,®® and is entitled absolutely 
to all her personal property;*®* and this rule is so 
well settled that any doubt or conflict as to the 
origin or nature of the right is of no importance.®8 . 
In most, although not all, jurisdictions his rights 
are regulated by statutes which have been held to 
be constitutional,®® and not to be conditioned on his 
having curtesy.7° 
plicable in a particular case, regardless of the date 
of marriage, where the wife died after,71 and not 
before, the statute took effect.7? 


A statute of this nature is ap- 


In jurisdictions 


where the statutes give the husband, in the event 


see Executors and Administrators [18 
Cyc 385]. 
66. See Curtesy §§ 2, 
67. Ala.—Vanderveer Alston, 
16 Ala, 494. 
D. C.—McCarthy v. McCarthy, 20 
pp. 195; Chadsey v. Fuller, 17 D. C. 


Ga.—Dwelle v. Roath, 29 Ga. 733; 
Bryan v. Rooks, 25 Ga. 622, 71 AmD 
194; Lee v, Wheeler, 4 Ga. 541. 

Ky.—Brown v. Alden, 14 B. Mon. 
114; Cox v. Coleman, 13 B. Mon. 451; 
Miller v. Miller, 1 J. J. Marsh. 169, 
19 AmD 59. 

Md.—West v. Biscce, 6 Harr. & J. 
405 Manship v. Evitts, 2 Md. Ch. 


N. H.—Atherton v. McQuesten, 46 
N. i 205. 

N. J.—In re Grattan, 78 N. J. Eq. 
225, 232, 78 A 813; Wright v. Leupp, 
70 N. J. Eq. 130, 62 A 464; Donning- 
ton v. a 2N. J. Eq. 243. 

N. Y¥.—Whitaker  v. Whitaker, 6 
37 


Pores 112: 
C.—Hoppiss v._ Eskridge, 
N. % 54; Dozier v. Sanderlin, 18 N. C. 
aee, Hoskins v. Miller, 13 N. C. 360. 
. IL—Kenyon v. Saunders, 1 5 Re 
590" 30 A 470, 26 LRA 232. 

Tenn.—Box_ y. Lanier, 112 Tenn. 
393, 79 SW 1042, 64 LRA 458; Hays 
v. Bright, 11 Heisk. 325; Tune v. 
Cooper, 4 Sneed 296; Hardin v. 
Young, (Ch. A.) 41 SW 1080. 

Eng.—Elliot v. Collier, 3 Atk. 526, 
26 Reprint 1104; Squib v. Wyn, 1 P. 
Wms. 378, 24 Reprint 432. 

Can.—Lamb v. Cleveland, 19 Can. 
S._C. 78: 
ee W. Terr.—Re Steidel, 5 Terr. L. 

“By the common law, which in this 
respect remains in force in this state 
(and, as is admitted, in Pennsylvania 
also), upon the death of Mrs. Grat- 
tan intestate, leaving her husband 
surviving, he not only became enti- 
tled to administer upon her estate, 
but succeeded to the sole beneficial 
interest in her personalty, subject 
only to the payment of her debts.” 
Matter of Grattan, supra. 

68. McCarthy v. McCarthy, 20 
App. (D. C.) 125, 199; Lamb: v. Cleve- 
land, 19 Can. S. C. 78, 84. 

“That the surviving husband of a 
deceased wife, dying intestate, was 
entitled to administer upon, and to 
take in his own right, the personal 
estate of the wife, of which she died 
possessed or entitled to receive, 
whether consisting of choses in ac- 
tion, or choses in possession, can ad- 
mit of no sérious question. Whether 
the right was or is founded in the 
relation of next of kin, or at common 
law, jure mariti, is a question of no 
special or material importance at 
this day, after so many decisions de- 
elaring the right, without reference 
to the source of its origin.” McCar- 
thy v. McCarthy, supra. 

‘Tt is sufficient to say that under 
the law of England as administered 
long prior to the passing of the 
Statute of Distributions, and invari- 
ably since the Statute of Frauds, it 
has always been considered that the 


3. 
v. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of his wife dying intestate, all or a certain share 
in her real property ** and in her personal prop- 


husband surviving has a right to the 
administration of the estate of his 
wife dying intestate, and that as 
such administrator he has (as had 
all administrators before the Statute 
of Distributions) a right to retain 
the surplus for his own use. This 
right it is expressly Geclared by the 
Statute of Frauds the Statute of Dis- 
tribution did not interfere with. How 
the exclusive right of the husband 
came to be originally determined is 
a matter of no practical importance; 
it is sufficient to say that it has 
been settled law for the last two 
hundred years, and has during that 
period of time been universally rec- 
ognized and acted upon and has never 
been called in question by any judi- 
cial authority.” Lamb vy. Cleveland, 
supra (per Strong, J.). 

69. Waters v. Herboth, 178 Mo. 
166, 77 SW 305. 

70. Perry v. Strawbridge, 209 Mo. 
621, 108 SW 641, 123 AmSR 510, 16 
LRANS 244, 14 AnnCas 92; Fergu- 
Son v. Gentry, 206 Mo. 203, 104 SW 

8 

{a] Missouri statutes.—‘“It is ear- 
nestly pressed by counsel that under 
section 2938, Revised Statutes 1899, 
the husband cannot take unless he 
would have been entitled to curtesy. 
They contend that sections 2938 and 
2939 are companion sections and in- 
asmuch as we have held under the 
latter that the wife cannot take un- 
less she was entitled to dower, we 
should hold that the husband cannot 
take unless he was entitled to cur- 
tesy. We have no doubt said that 
these are companion sections and in 
a way they are, and we have also 
said that the purpose of the Act of 
1895, now section 2938, was to equal- 
ize the rights of husband and wife 
in their respective estates, but it 
does not follow from this that the 
husband must have a curtesy estate 
before he can take under section 2938, 
supra. Prior to the Act of 1895, if a 
childless wife died leaving an es- 
tate, however large, the husband not 
being entitled to curtesy, got noth- 
ing. But if a childless husband died 
prior to this time, the wife got one- 
half absolutely, subject only to the 
debts. It is true that by section 
2938 she was given a dower interest, 
but by section 2941 she is given the 
right to elect as to how she will take. 
To our mind the Act of 1895 was for 
the very purpose of making provision 
for a husband in the event he was 
not entitled to curtesy.” Perry v. 
Strawbridge, 209 Mo. 621, 630, 108 
SW 641, 123 AmSR 510, 14 AnnCas 
92. 

71. Safe Deposit, ete, Co. v. Git- 
tings, 103 Md. 485, 63 A 1046; Gilroy 
v. Brady, 195 Mo. 305, 93 SW 279. 

72. Richter v.-.Bohnsack, 144 Mo. 
516. 46 SW 748. 

73. See statutory provisions; and: 

Cal.—In re Ingram, 78 Cal. 586, 21 
P 435, 12 AmSR 80; De Castro v. 
Barry, 18 Cal. 96. 

Ind.—Dye v. Davis, 65 Ind. 474; 
Noble v. Noble, 19 Ind. 431; Cunning- 
ham v Doe, 1 Ind. 94. 


§ 84] 


erty,’* the statutes must be consulted in order 
to determine the extent of his interest. Under 
some of the statutes the surviving husband of an 
intestate takes one half of the real estate in fee,” 
and under others, one third in fee.*® Likewise, the 
statutes vary as between the different jurisdictions, 
and also sometimes in the same jurisdiction accord- 
ing to the nearness of the surviving kindred, as to 
whether the surviving husband is entitled to all,” 
or one half,‘® or one third of the wife’s personalty.”? 
Under a few statutes, the surviving husband is en- 


titled to all the property, real and personal,®° but ° 


this is not the rule under most statutes, except where 
the case comes within a provision of the statute that 
the whole estate shall pass to the husband where 
the wife leaves neither issue nor kindred,*! or neither 
issue nor a parent,5* or neither children or their 
descendants, nor father or mother, nor brothers 
or sisters or their descendants.8* Under the In- 
diana statutes, the husband is entitled to all his de- 
ceased wife’s estate where it does not exceed a cer- 
tain sum;%* and it has been held under Massachu- 
setts statutes that the husband takes a fee to an 
amount not exceeding five thousand dollars in value 
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dying intestate without issue shall 
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in his wife’s land.’° Under the Connecticut stat- 
utes the interest of a husband in his wife’s per- 
sonal property is apparently the same after as 
before her death; he holds the legal title as trus- 
tee of an express trust, but has no beneficial inter- 
est other than the right to the receipt and enjoy- 
ment of the income during his life.®® In Kansas 
it has been held that the surviving husband of an 
intestate is the sole heir of children dying before 
the death of the mother and as such is entitled 
to inherit the shares in her estate which they would 
have inherited if they had survived her.8? 

Death of husband before administration. The fact 
that there was no administration of the deceased 
wife’s estate until after the death of the husband 
does not deprive his estate of his right of inherit- 
ance in her property.*® 

Effect of married women’s acts on right of sur- 
viving husband. In the absence of statutory pro- 
vision to the contrary, the statutes which authorize 
a married woman to hold property as if unmarried 
do not destroy the husband’s estate by the curtesy,®° 
or deprive him of his common-law or statutory right 
to his wife’s personalty when she dies intestate. 


wife the survivor shall have an ab- 


Davidson, 


Iowa.—Smith v. Zuckmeyer, 53 
Iowa 14, 3 NW 782. 

Miss.—Hauer  v. 113 
Miss. 696, 74 S 621. 

Mo.—O’Brien v. Ash, 169 Mo. 283, 
69 SW 8. 

Vt.—Harrington vy. Harrington, 53 
Vt. 649. 

74. See statutory provisions; and: 

Ala.—Trawick v. Davis, 85. Ala. 
342, 5 S 83; Brown v. Grimes, 60 Ala. 
647; Marshall v. Crow, 29 Ala. 278. 

Cal.—In re Dobbel, 104 Cal. 432, 
38 P 87, 43 AmSR 123; De Castro v. 
Barry, 18 Cal. 96. 

Ga.—Smith vy. Williams, 89 Ga. 9, 
15 SE 130, 32 AmSR 67. 

Tl.—Laurence v. Balch, 195 Il. 626, 
63 NE 506. 

Ind.—Noble v.- Noble, 19 Ind. 431. 

Mad.—Hunter v. Hersperger, 96 Md. 
292, 54 A 65. 

Mass.—Bartlett v. Bartlett, 137 
Mass. 156. 

Mich.—Breen v. Pangborn, 51 Mich. 
29, 16 NW 188. 

Mo.—O’Brien v. Ash, 169 Mo. 283, 
69 SW 8. 

N. H.—Atherton v. McQuesten, 46 
N. H. 205. 

N. Y.—Ganley v. Troy City. Nat. 
Bank, 98 N. Y. 487; Matter of Kane, 
2 Barb. Ch. 375. 

Pa.—In re Ellermeyer, 255 Pa. 610, 
100 A 460; Van Rensselaer v. Dun- 
kin, 24 Pa. 252; Brown v. Nietham- 
mer, 2 Pa. Cas. 54, 4 A 918; Patter- 
son’s Est., 59 Pa. Super. 100; Nichal- 
son’s Est., 24 Pa. Dist. 138. - 

S. C.—Ex p. Wells, 3 S. C. Eq. 155. 

Vt.—Harrington v. Harrington, 53 
Vt. 649. 

Va.—Andes v. Roller, 98 Va. 620, 37 
SE 297. 

75. U. S.—Abbott v. Underwood, 
216 Fed. 335, 132 CCA 479 (applying 
Kansas statute). 

Ill.—Lockwood v. Moffett, 177 Ill. 
49, 52 NE 260; Marvin v. Collins, 98 
Til. 510; Townsend v. Radcliffe, 44 
Til. 446. 

Iowa.—Smith v. Zuckmeyer, 53 
Iowa 14, 3 NW 782; Nicholas v. Purc- 
zell, 21 Iowa 265, 89 AmD 572; Burns 
v. Keas, 21 Iowa 257. 

Mich.—Brooks-v. Parks, 189 Mich. 
490, 155 NW 573. 

Mo.—O’Brien v. Ash, 169 Mo. 283, 
69 SW 8. 

Tex.—House v. Brent, 69 Tex. 27, 7 
SW 65. 

{a] In applying the Illinois stat- 
ute providing that, if any intestate 
leaves a widow or surviving husband 
and no kindred, his or her estate 
shall descend to such widow or sur- 
viving husband, and further provid- 
ing that the real estate of a person 


descend one half to the surviving 
husband or wife, and the other half 
as provided elsewhere, it was held 
that the surviving husband of a 
woman dying intestate, without is- 
sue, but leaving uncles and aunts, 
inherits one half only of her real es- 
tate, and not the whole thereof. 


Lockwood v. Moffett, 177 Ill. 49, 52 
NE 260. 
76. O’Harra v. Stone, 48 Ind. 417; 


Cunningham v. Doe, Smith (Ind.) 34; 
Studebaker Bros. Mfg. Co. v. De 
Moss, 62 Ind. A. 635, 113 NE 417; 
ee v. Slack, 93 Minn. 489, 101 NW 


77. Me.—Mace y. Cushman, 45 Me. 


Md.—Hunter v. Hersperger, 96 Md. 
292, 54 A 65 (no surviving child or 
descendants). 

N. Y.—In re Bolton, 159 N. Y. 129, 
53 NE 756 [aff 37 App. Div. 625, 56 
NYS 1105]; Gerber v. State Bank, 167 
App. Div. 263, 152 NYS 698; Austin 
v. Metropolitan St. R. Co., 108 App. 
Div. 249, 95 NYS 740; Matter of Bab- 
cock, 85 Misc. 256, 147 NYS 168 [aff 
169 App. Div. 903 mem, 153 NYS 
1105 mem (aff 216 N. Y. 717 mem, 111 
NE 1084 mem)] (no descendants sur- 
viving); Matter of Redmond, 50 
Mise. 74, 100 NYS 347, 5 Mills Surr. 
306; Matter of Thomas, 33 Misc. 729, 
68 NYS 116, 2 Mills Surr. 119; Court 
v. Bankers’ Trust Co., 160 NYS 477; 
Romig v. Sheldon, 124 NYS 26 
142 App. Div. 925 mem, 127 NYS 1141 
mem]. 

R. I—Mowry v. Taft, 36 R. I. 427, 
90 A 815; Kenyon v. Saunders, 18 
R. I. 590, 30 A 470, 26 LRA 232 [foll 


; 250. 


cette v. Robinson, 21 R. I. 193, 42 
A Ja 

Va.—Andes v. Roller, 98 Va. 620, 
37 SE.297. 


Wash.—In re Siebs, 70 Wash. 374, 
126 P 912, AnnCas1913E 125. 

[a] Consistent statutes.—A provi- 
sion by which the husband of a wom- 
an dying intestate was entitled to 
the residue of her personal property 
after payment of her debts was not 
repealed by a subsequent statute pro- 
viding that the real and personal es- 
tate of a married woman dying intes- 
tate should descend or be distributed 
to her heirs. Mace v. Cushman, 45 
Me. 250. 

78. Orm v. Robb, 177 Ky. 381, 197 
SW 793; Bennett v. Bennett, 134 Ky. 
444, 120 SW 372; Long v. Beard, 48 
sw 158, 20 KyL 1036 (holding that 
St. § 2132, part of the act of March 
15, 1894, amending the law of hus- 
band and wife, which provides that 
after the death of either husband or 


[aft | 


solute estate in one half the surplus 
personalty left by such decedent, re- 
peals St. § 1403 subs 3, part of a 
prior act relating to descent and dis- 
tribution, which provides that the 
husband shall have the whole of the 
surplus of the deceased wife’s per- 
sonal estate); Brooks v. Parks, 189 
Mich. 490, 155 NW 573 (no children). 
But see Lee v. Smith, 14 KyL 922 
(holding that under the statute of 
descent and distribution in force at 
that time the husband becomes enti- 
tled to the whole of the wife’s per- 
sonalty at her death to the exclu- 
sion of her relatives). 

79, Murphy v. New York Cent., 
etce., R. Co., 88 N. Y. 445 [aff 25 Hun 
311]; In re Babbitt, 148 NYS 621 
(where wife was survived by hus- 
band and children). 

80. Coogler v. Rogers, 25 Fla. 853, 
7 S 391; Rabb v. Griffin, 26 Miss. 579. 

[a] This was formerly the law: 
(1) In Georgia. Smith v. Williams, 
89 Ga. 9, 15 SE 130, 32 AmSR 67; 


Lathrop v. White, 81 Ga, 29, 6 SEH 
834; Bailey v. Simpson, 57 Ga. 523. 
(2) In West Virginia. Custer v. 
Hall, 71 W. Va. 119, 76 SE 183. 
81. Cal.—In re Ingram, 78 Cal, 
586, 21 P 435, 12 AmSR' 80 
La.—Ducloslange’s Suce, 2 La. 
Ann. 98 
au Southgate v. Annan, 31 Md. 


N. Y.—Barnes v. Underwood, 47 
N. Y. 251; Matter of Gilligan, 3 NYS 
aK) oh Conn. Surr. 137. 

Pi.—Rogers’ Est., 2 Chest. Co. 500. 

a Shaw v. Breese, 12 Ind. 392. 

83. Lake v. Russell, 180 Ala. 199, 
60 S 850. 

[a] Application of rule.—Where 
the only next of kin is an uncle, the 
husband takes the entire estate, Lake 
v. Russell, 180 Ala. 199, 60 S 850. 

84. Pennsylvania Mortg. Trust 
Co. v. Mocre, 150 Ind. 465, 50 NE 72. 

85. Nesbit v. Cande, 206 Mass. 437, 
92 NE 766; Howe v. Berry, 168 Mass. 
418, 47 NE 104. 

[a] No children.—The husband is 
entitled to his five thousand dollars’ 
worth in fee of the wife’s real es- 
tate, even though no children had 
been born of the union. Howe v. 
Berry, 168 Mass. 418, 47 NE 104. 

86. Connecticut Trust, ete., Co. v. 
Security Co., 67 Conn. 438, 35 A 342. 

87. Delashmutt v. Parrent, 40 Kan, 
641, 20 P 504 

88. In re Dobbel, 104 Cal. 432, 38 
P 87, 48 AmSR 123. 

89. See Curtesy § 8. 

90. D. C.—McCarthy v. McCarthy, 
20 App. 195; Chadsey v. Fuller, 17 


850 [18 C.J.] . 

[§ 85] (2) As to Particular Property or Inter- 
ests 1—(a) In General. Statutes of descent and 
distribution which confer certain rights on a surviv- 
ing husband are applicable only to property owned 
by. the wife and undisposed of by her at the time of 
her death,®? and do not entitle the husband to his 
specified share of her personal property in specie.®* 

[§ 86] (b) Realty Converted into Personality. 
The proceeds of a sale and conveyance of the wife’s 
land by. a deed of the husband and wife or of a 
sale in partition proceedings has none of the charac 
teristics of real estate, but the surviving husband 
takes a share therein according to his rights to share 
in personal property ;°* but on the other hand, if the 
sale or partition was not made or completed at the 
time of the wife’s death, the surviving husband takes 
according to his rights ‘of inheritance in real prop- 
erty.°>. Personal property in which the husband is 
entitled to share ineludes gold dust which has been 
mined, extracted, and separated by virtue of a lease 
made by deceased and which has come into the hands 
of the administrator after such separation.®® 

[§ 87] (c) Property Originally Belonging to 
Husband. The right of a surviving husband in 
money or other property given by him to his wife 
is the same as in the ease of any other property left 
by her.°7 

By virtue of special statutes in Indiana, where a 
wife purchases real estate at a judicial sale on a 
judgment against her husband, her entire interest 
therein passes to him on her death;°8 and where the 
inchoate right of the wife in her husband’s real 
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third persons, that interest descends to her husband 
on her death. 

[§ 88] (d) Choses in Action Generally. By the 
weight of authority, both at common law and under 
statute, a surviving husband is entitled to his de- 
ceased wife’s choses in action, although not reduced 
to possession in her lifetime.t In some states, how- 
ever, there are decisions to the contrary, either be- 
eause the court has taken a different view as to 
the common law or because of a special statutory 
provision.? 

[§ 89] (e) Life Insurance. Where a surviving 
husband is entitled to the personal property of his 
deceased wife, he succeeds to her interest as bene- 
ficiary in a life insurance policy.’ Thus a wife’s 
interest in a policy of insurance taken out by her 
husband or herself on his life and made payable 
to the wife, her executors, administrators, and as- 
signs, is her separate property, and if she dies before 
her husband such interest or a share thereof, accord- 
ing to the statute, goes to him or to his executor or 
administrator, like other personal property.* 

[§ 90] (f) Bank Stock. Some statutes relating 
solely to bank stock owned by a female exclude the 
husband from succeeding to it on her death.® 

[§ 91] (g) Remainder in Personal Property. 
Where a wife, being entitled to a vested remainder 
in personal property, dies before the termination of 
the life estate, the remainder vests in her surviv- 
ing husband to the same extent as other personal 
property.® 


property becomes absolute on a judicial sale to 


Dis@, yA U7. 
ty oe Takeshi v. Alden, 14 B. Mon. 

4. 

N. H.—Foote v. Nickerson, 70 N. H. 
496, 48 A 1088, 54 LRA 554 (stat- 
ute giving rights to married woman 
living separate from a nonresident 
husband). 

N. J.—vVreeland v. Ryno, 26 N. J. 
Eq. 160 [rev on other grounds 27 
N. tas Eq. 522]. 

. Y.—Robins v. McClure, 100 N. Y. 
3280 8 NE 663, 538 AmR 184; Olmsted 
v. Keyes, 85 N. Y. 593; Hatfield v. 
Sneden, 54 N. Y. 280 [rev 42 Barb. 
615]; Barnes v. Underwood, 47 N. Y. 
351 [rev 3 Lans. 526]; Ransom v. 
Nichols, 22.N. Y. 110; Jayceox v. Col- 
lins, 26 HowPr 496; McCosker v. 
Golden, 1 Bradf. Surr. 64. 

Pa.—In re White, 188 Pa. 633, 41 
A age [aff 28 PittsbLegJNS 402]. 

. I—kKenyon v. Saunders, 18 R. I. 
590" 30 A 470, 26 LRA 232. 
Tenn.—Baker v. Dew, 

126, 179 SW. 645. 

91. [a] Slaves.—For decisions now 
obsolete, on the right of a surviving 
husband to succeed to his wife’s 
slaves see Hart v. Soward, 14 B. Mon. 
(Ky.) 301; Cox v. Coleman, 13 B. 
Mon. (Ky.) 451; Richmond vy. Delay, 
84 Miss. 83; Olive v. Walton, 33 Miss. 
103; Terril v. Boulware, 24 Mo. 254; 
Little v.. McLendon, 58 N. C. 216; 
Skinner v. Barrow, 27 N. C. 414; Hin- 
ton v. Hinton, 21 N. C. 587; Tucker v. 
Medaris, 3 Humphr. (Tenn.) 628; 
Powell v. De Blane, 23 Tex. 66; Rob- 
inson v. Brock, 1 Hen. & M. (11 Va.) 


212. 

92. Spurlock y. Burnett, 183 Mo. 
524, 81 SW. 1221. 

93. Bartlett v. Hill, 69 .N. H. 197, 
45 A 144, 

94. U. S.—Rinehart v. Harrison, 
20 F. Cas. No. 11,840, Baldw. 177. 

Ala.—Marshall v. Gayle, 58 Ala. 284 
(where husband and wife sold the 
wife’s, land and took notes for the 
purchase price). 
pa ene v. Stier, 2 Gill & J. 


133 Tenn. 


[§ 92] 


N. C.—Rouse v. Lee, 59 N.C. 352. 
Tenn.—Cowden v. Pitts, 2 Baxt. 59. 
95. Weaver v. Gray, 37 Ind. A. 35, 
76 NE 795 (holding under a statute 
providing that, if a wife dies leav- 
ing a widower, one third of her real 
estate shall descend to him, subject 


‘to its proportion of the debts of the 


wife contracted before marriage, 
that, where a woman dies intestate 
and without issue, but leaving sur- 
viving her a husband, and having 
had lands conveyed to her in con- 
sideration of love and affection, which 
lands are sold on petition of the ad- 
ministrator, to pay debts of the in- 
testate contracted during marriage, 
the husband is entitled absolutely to 
a one-third interest in the proceeds 
of the land sold, and such interest is 
not a part of the assets of the es- 
tate for distribution, nor subject to 
debts of the intestate contracted 
after marriage); Kinner v. Walsh, 44 
Mo. 65; Hay’s App.,:52 Pa. 449; In 
re Biggert, 20 Pa. 17; Ex p. Moore, 3 
Head (Tenn.) 171. 

96. In re McCarty, 

97. Bartlett v. Bartlett,/137 Mass. 
156;.,.Mitehell v. Chattanooga Sav. 
Bank, 126 Tenn. 669, 150 SW 1141. 

98. Hurst v. Mann, 51 Ind. A. 466, 
99 NE 828. 

99. Elliott v. Cale, 113 Ind. 383, 
14 NE 708, 16 NE 390. 

1. D. C.—Chadsey v. Fuller, 17 
Diy Cy VAT 

Ga.—Bryan v. Rooks, 25 Ga. 622, 
ae 194; Lee v. Wheeler, 4 Ga. 
41. 

Ky.—Miller v. Miller, 1 J. J. Marsh. 
169, 19 AmD 59. 
ee .—Manship v. Evitts, 2 Md, Ch. 

Miss.—Henderson v. Guyot, 14 
nae 209; Wade v. Grimes, 8 Miss. 
43 


N. H.—Probate Judge v. Chamber- 
lain, 3 N. H..129. 

N. J.—Matter of Grattan, 78 N. J. 
Hq. 225, 232, 78 A 813; In re Degnan, 
75 N. Te Wq. 197, 71 A 668; Vreeland 
v. Ryno, 26 N. J. Eq. 160 [rev on 


3 Alaska 242. j 


(h) Wife’s Rights as Heir, Distributee, 
Legatee, or Devisee. 


Provided the husband is other- 


other grounds 27 N. J. Eq. 522]: 

N. Y.—Robins v. McClure, 100 N. Y. 
328, 3 NE 663, 53 AmR 184; Olm- 
sted v. Keyes, 85 N. Y¥. 593; Ransom 
v. Nichols, 22 N. Y. 110; Matter of 
Warner, V1 NYS 894, 2 Conn. Surr. 
oar Whitaker v. Whitaker, 6 Johns. 

N. C.—Hoppiss v. Eskridge, 387 
INS C..154! 

Tenn.—Tune v. Cooper, 4 Sneed 
296; Hamrico v. Laird, 10 Yerg. 222; 
Lasseter v. Turner, 1 Yerg. 413; Har- 
din v. Young, (Ch. A.) 41 SW 1080. 

“The right of the husband to the 
wife’s choses in action after her 
death is not contingent upon his re- 
ducing them to possession during his 
lifetime. His right to administer 
upon her estate and to take to his 
own use the surplus of her personal- 
ty after payment of her debts is en- 
tirely distinct from his right at the 
common law to reduce to possession 
the living wife’s choses in action; 
failing his exercise of which right 
the choses in action survived to the 
wife at his death.” Matter of Grat- 
tan, supra. 

2. Cox v. Morrow, 14 Ark. 603; 
Gillet v. Camp, 19 Mo. 404; Leakey v. 
Maupin, 10 Mo. 368, 47 AmD 120; 
Hood. v. ,Archer,:11 SS. C. L. 149; 
Sturgineger v. Hannah, 11 S. Cc. L. 
147; Speight v. Meigs, 3 S. C. L. 486; 
Wilson v. Bates, 28 Vt. 765. 

3, Olmsted v. Keyes, 85 N. Y. 593; 
In re Warner, 11 NYS 894, 2 Conn. 
Surr. 347. 

4 In re Dobble, 104 Cal, 482, 38 
P 87, 43 AmSR 128; In re Grattan, 78 
N. J. Eq. 225, 232, 78-A, 813 [cit Cyc]; 
Simmons v. Biggs, 99 N. Cy. 236, 5 SE 
235: U. B. Mutual Aid Soc. v. Miller, 
107 Pa, 162; In re Anderson, 85 Pa. 
202; Deginther’s App., 83 Pa. 3387. 

5. Kent v. Owensboro Deposit 
Bank, 91 Ky. 70, 14 SW 962, 12 KyL 
668 


6. Ky.—Rawling v. Landes, 2 
Bush 158; Ewing v. Handley, 4 Litt. 
346, 14 AmD 140. 

Mo.—Houck v. Complin, 25 Mo, 378. 
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wise entitled to sueceed to his deceased wife’s prop- 
erty,’ and is not precluded by statutes relating to 
the descent of ancestral property,’ he is entitled to 
succeed to property which eame to her by inherit- 
ance, devise, or bequest;® and the same rule is ap- 
plicable to property which so came to her but was 
not reduced to possession before her death, where 
the right was vested in her® But where the right 
was never vested in her, on account of her death 
oceurring prior to that of the person from whom 
she would have taken by will or descent had she 
survived, the husband does not take;'* and where 
a married woman received property under a testa- 
mentary trust for her sole and separate use during 
her life, and after her death in trust for such of 
her children as she should limit and appoint to take 
it, which power she properly exercised, her husband 
is not entitled to a distributive share of such prop- 
erty.!° 

[§ 93] (8) Operation and Effect of Will. Gen- 
erally a wife, although authorized by statute to dis- 
pose of her property by will, eannot by will de- 
prive her husband of his rights of inheritance in 
either her realty or her personalty,'* unless, accord- 
ing to some statutes, the husband consents ‘* or 
elects, in case some provision is made for him, to 
take under the will;'® and under some statutes the 
rule applies even when the husband consents to the 
making of a will excluding him.'* However, in some 
states, although not in others,’’ the statutes of de- 
scent and distribution give the husband a different 
share where the wife dies testate than where she 
dies wholly intestate;'® and the facet that the will 
of the wife does not provide for her husband, as 
well as the fact that the husband does not consent 


N. C.—Colson v. Martin, 62 N, C.| Mq. 160 [rev on 
125. N. J. Eq. 522]. 
Tenn.—Tune v. Cooper, 4 Sneed 
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Pa,—In re Bair, 255 Pa. 169, 99 A 
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to the will, does not operate to avoid the will en- 
tirely, but simply nullifies it to the extent of the 
legal right of the husband.'® Under some statutes, 
as where the husband is given certain rights where 
the wife dies intestate, the wife may by will defeat 
rights whieh he would otherwise have;?° but, 
neither under these or other statutes nor at com- 
mon law, does a will affect the husband’s rights as 
to property not disposed of thereby.2t The appli- 
cation of a statute giving a husband the right to 
take a certain share of his wife’s estate where she 
dies testate and leaves no issue depends on whether 
the decedent left issue, and not on whether the 
survivor has issue? A statute providing that, 
where the will of the wife makes no provision for 
the husband, the husband shall have the right to 
share in the estate of the deceased wife, does not 
apply where the will of the wife, although it be- 
queaths and devises the whole estate to minor chil- 
dren, yet makes the husband guardian of the chil- 
dren and gives him the remainder in the event of 
the children dying before reaching their majority.?° 

[§ 94] 2. Rights in Case of Remarriages. In 
the absence of express provision to the contrary, 
the right or interest of a surviving husband or wife, 
common-law or statutory, in the real or personal 
property of the deceased spouse, is not in any way 
defeated or lessened by a second marriage,?* and 
the rights of a survivor of a second or subsequent 
marriage of the decedent are the same as though 
he or she were the survivor of the first marriage ;° 
but of course in states where a surviving husband 
or wife is given merely a life estate in his or her 
deceased’s spouse’s real estate, a second spouse of 
such survivor takes no interest therein on his or her 
Ct. 776. 


{a] Thus, where a wife disposes 
of all her property without making 


other grounds 27 


ett Hardin v. Young, (Ch. A.) 41 SW 
Va.—Wade v. Boxley, 5 Leigh (32 
Va.) 442; Dade v. Alexander, 1 Wash. 


(1. Va.) 30. 
7. Wogelsonger v. Somerville, 6 
Sere. & R. (Pa.) 267. 


Charter v. Day, 59 Oh. St. 96, 
51 NE 967, 69 AmSR 757; Mowry v. 
Taft, 86 R. I. 427, 90 A 815. 

9. Ga.—Snipes v. Parker, 98 Ga. 
522, 25 SE 580. 

Ky.—Lee y. Belknap, 163 Ky. 418, 
173 SW 1129; Gray v. McDowell, 6 
Bush, 475 


Mo—Henderson v. Calhoun, 183 
SW 584. : 
rs Ba J.—Hyers v. Titus, (Ch.) 102 A 
5 


Tenn.—Shugart v. Shugart, 111 
Tenn. 179, 76 SW 821, 102 AmSR 777. 

Tex.—Keith v. Keith, 39 Tex. Civ. 
A. 368, 87 SW 384. 

And see Mowry v. Taft, 36 R. T. 
427, 90 A 815 (rule confined to per- 


sonal property). 

10. i. oa ty S. v. Baker, 24 F. 
Cas. No. 14,508, 2 Craneh C. C, 615. 

Cal.—In re McGee, 154 Cal. 204, 
97’ P'299. 

Ga.—Bryan v. Rooks, 25 Ga. 622, 
71 AmD 194. 

Ind.—Brown v. Critehell, 110 Ind. 
31, 7 NE 888, 11 NE 486. 

Ky.—Orm v. Robb, 177 Ky. 881, 197 
SW 793; Creel v. Cloyd, 151 Ky. 627, 
152 SW 776; Miller v. Miller, 1 J. J. 
Marsh. 169, 19 AmD 59. 

Miss.—Henderson v. Guyot, 14 
Miss. 209; Wade v. Grimes, 8 Miss. 
425 


Mo.—Wood v. Donaldson, 87 Mo. A, 
1.' Compare Leakey v. Maupin, 10 
Mo. 368, 47 AmD 120 (holding the 
contrary according to the then exist- 
i law). 

ON. 11.~-Probate Judge v. Chamber- 
lain, 3 N. H. : 

N. J.—Vreeland v. Ryno, 26 N. J. 


471. 
Tenn.—Tune v. Cooper, 4 Sneed 
296; Hardin v. Young, (Ch. A.) 41 


SW 1080. 

Va.—Andes v. Roller, 98 Va. 620, 
87 SE 297; Brent v. Washington, 18 
Gratt. (59 Va.) 526; Wade vy. Boxley, 
6 Leigh (382 Va.) 442, 

at the 


fa] TWustration.—Where, 

time of a wife's death, the adminis- 
trator of her deceased brother holds 
an unpaid balance of less than four 
hundred dollars of her share of her 


brother's estate, the husband is en- 
titled thereto, Wood vy. Donaldson, 
87 Mo, A. 1. 

11. Graham vy. Babcock, 109 Ind. 


205, 9 NE 701; Prather v. Prather, 58 
Ind. 141; Lane v. McKinstry, 31 Oh. 
St. 640, To same effect Hatton v. 
Wheaton, 158 Towa 460, 189 NW 1108, 

12. Safe Deposit, etc, Co. v, Git- 
tings, 108 Md. 485, 63 A 1046. 

13. Tll—lLaurence v. Balch, 195 
Ill. 626, 63 NE 506 [aff 98 Tl. A. 111). 

Ind.—Rowley v. Sanns, 141 Ind. 
179, 40 NW 674; O’Harra v. Stone, 48 
Ind. 417; Kinney v. Heuring, 44 Ind. 
A. 590, 87 NE 1058, 88 NE 865, 

Iowa.—May v. Jones, 87 Iowa 188, 
54 NW 231. 

Ky.—Smoot v. Heyser, 67 SW 21, 
23 Kyl 2401; Wehle v. Umpfenbach, 
238 SW 860, 15 KyL 346. 

Md.—Barroll v. Brice, 115 Mad. 498, 
80 A 10385. 

Mass.—Silsby v. Bullock, 10 Allen 


94, 
Mo.—O’Brien v. Ash, 169 Mo, 283, 
69 SW 8. 

N. H.—Foote v. Nickerson, 70 N. H. 
496, 48 A 1088, 64 LRA 554; Baker v. 
Smith, 66 N. H. 422, 23 A 82. 

N. J.—Vreeland v. Ryno, 26 N. J. 


Eq. 160 [rev on other grounds 27 
N. J. Eq. 522). 
N. Y.—Matter of Harris, 20 NYS 


68, > Conn, Surr. 4. 
Oh.—Coon v. De Moore, 25 Oh. Cir. 


provision for her husband, he is en- 
titled to the one third of her estate 
given him by Hurd Rev. St. (1899) e¢ 
41 § 10. Laurence vy. Balch, 195 Il. 
626, 63 NE 506 [aff 98 Tl. A. 
14 Silsby v. Bullock, 
(Mass.) 94 (where the statute re- 
quired written consent). 
Kelly v. Slack, 93 Minn. 489, 


16. O’Harra v. Stone, 48 Ind. 417. 

17. See statutory provisions; and 
O'Harra v. Stone, 48 Ind. 417; Stude- 
baker Bros. Mfg. Co. v. De Moss, 62 
Ind. A. 635,.1138 NE 417. : 

18. See statutory provisions; and 
Dickinson v. Dickinson, 61 Pa. 401; 
Wilder's Est., 39 Pa. Co. 843. See 
also In re Bair, 255 Pa. 169, 99 A 471; 
Moore’s Bst., 39 Pa. Co. 363 (both 
eases discussing the share of a hus- 
band who takes against the will of 
his wife). 

19. Laurence v. Balch, 195 Ill. 626, 
63 NE 506 [aff 98 Ill. A, 111]; Cribben 
v. Cribben, 186 Ill. 609, 27 NE 70; 
Burke v. Colbert, 144 Mass. 160, 10 
NE 758; Burroughs vy. Nutting, 105 
Mass. 228; Silsby v. Bullock, 10 Al- 
len (Mass.) 94; Coon v. De Moore, 
26°Oh,. ‘Cin, Ct. 776, 

20. Bryan v. Weems, 25 Ala. 195. 

g1.° Bryan v. Weems, 25 Ala. 195; 
Nelson v. Nelson, 57 N. J. Eq. 118, 
386 A 280; Holmden v. Craig, 16 Oh. 
Cir, Ct. N.S. 157 [af 83 °Oh,, St..483 
mem, 94 NE 1108 mem]; Hughey v. 
Warner, 124 Tenn. 725, 140 SW 1058, 
87 LRANS 6582. 


22. In re Mallon, 253 Pa. 29, 97 A 
1031; Reamer’s Hst., 39 Pa. Co. 353, 


Carter v. Harvey, 77 Miss. 1, 


S 862. 
Ralston v. Thornton, 36 Ga, 

25. Ga—Bowen v. 138 
Ga. 398, 75 SE 318. 


Ind,—Sigler v. Hooker, 30 Ind, 386 
(holding that a widow's share in the 


Driggers, 
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death;2* and statutes making the rights, and espe- 
cially the share, of the survivor of a marriage de- 
pendent on the existence and number of children, 
or issue of deceased children, of the decedent are 
applied and construed in the same way where de- 
cedent left children, or issue of deceased children, 
of a prior marriage as where the children, or issue 
thereof, left by him are also the issue of the sur- 


vivor of the last marriage.?* 


Statutes specifically regulating descent in case of 
The statutes of Indiana have been 
amended so as to provide that, if a man dies intes- 


remarriage.2* 


tate leaving surviving a second or 


wife without children by him, but leaving a child or 
children by a previous wife, or their descendants, 
alive, such surviving, childless, second, or other sub- 
sequent wife shall take only a life estate in one 


personal property left for distribu- 
tion on settlement of the estate of 
her deceased husband is the same 
whether she is the widow of a first 
or any subsequent marriage); Pick- 
ens v. Hill, 30 Ind. 269 (holding that. 


on the death of a woman leaving aj} 


second husband, the latter is entitled 
to personal property received by her 
on the seitlement by administration 
of the estate of a former husband, as 
against a subsequent administrator 
of such former husband). But for 
statutes specifically governing de- 
scent of real property in event of re- 
marriage see infra notes 29-42. 

Iowa.—In re Mahin, 161 Iowa 459, 
143 NW 420. 

Kan.~Carlton v. Burleigh, 52 Kan. 
392, 34 P 1050; Schermerhorn v. 
Mahaffice, 34 Kan. 108, 8 P 199. 
gene v. Thompson, 14 B. Mon. 
[2] TMlustrations—(1) If a hus- 
band fails to reduce to possession 
a personal right which belonged to 
the wife before coverture or appro- 
priate such right, it survives to her; 
and if she marries again and dies, 
the surviving second husband, as sur- 
vivor, administrator, or distributee 
may claim such right to the exclu- 
sion of the children of the wife. Rice 
vy. Thompson, 14 B. Mon. (Ky.) 377. 
(2) Under a statute giving a surviv- 
ing wife one half of her deceased 
husband’s real estate in fee, subject 
to certain qualifications, but making 
no distinction between a first and a 
second or other subsequent wife, a 
surviving third wife, with children, 
of a man who had previously had two 
other wives, both of whom had chil- 
dren by him, who were still living, 
was entitled to the one half of his 
real estate in fee. Carlton v. Bur- 
leigh, 52 Kan. 392, 34 P 1050. (3) 
Where a husband held land in trust 
for his wife, he became entitled upon 
her death to a one-third interest 
therein, and upon his death his sec- 
ond wife became entitled to a_one- 
third interest in his interest. In re 
Mahin, 161 Iowa 459, 143 NW 420. 
(4) Where a testator devised land to 
his wife for life but did rot dispose 
of the remainder so that his surviv- 
ing wife took it as his sole heir, and 
the life estate and the remainder 
merged, and on her death her sur- 
viving second husband was her sole 
heir, he took the property by inheri- 
tance. Bowen v. Driggers, 138 Ga. 
398, 75 SE 318. 

. Dyer v. Pierce, (Tex. Civ. A.) 
60 SW_ 441. 

27. Ind—Roberts v. Dimmett, 45 
Ind. A. 566, 88 NE 870, 89 NE 496 
(applying statute relating to per- 
sonal property). But for Indiana 
statutes relating to descent of real 
property in case of'tremarriage see 
infra notes 29-42. 

Jowa.—Husted v. Rollins, 156 Iowa 
546, 137 NW 462, 42 LRANS 378. 

Kan.—Oliver v. Sample, 72 Kan. 
582, $4 P 138. 
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third of the lands of her deceased husband, and the 
fee thereof shall at the death of such husband vest 
at once in such child or children, or the descendants 
of such as may be dead, subject-only to the life 
estate of such widow;*° but of course the amendment 
does not apply to a ease arising before it took ef- 
At one time the statute provided that, if a 
man should marry a second wife and have no chil- 


‘dren by her, but have children by a previous wife 


other subsequent 


living, the land which at his death descended to the 
second wife should on her death descend to his ehil- 
dren. The early construction of this statute, together 
with other statutes relating to the right of a sur- 
viving wife, was that the widow of the second mar- 
riage took a life estate only, with remainder to the 
children of her deceased husband by his former 
wife,*? but the later construction was that she took 


| _Mo.—Griffith v. Walker, 3 Mo, 191; between her and her second husband. 


(holding that under a statute giving 
}a widow property of her husband 
which came to him from her by vir- 
|tue of the marriage only where he 
leaves no children or other descend- 
|ants capable of inheriting, she is not 
| entitled thereto where he leaves a 
| child or children by a former wife, 
|as the words “capable of inheriting” 
;do not mean capable of inheriting 
|from the wife); Zook v. Welty, 156 
| Mo. A. 703, 137 SW 989; Haniphan v. 
| 
| 


Long, 70 Mo. A. 351 (holding that the 
statute giving a surviving widow a 
child’s share of the deceased hus- 
band’s personalty, where he dies 
“leaving a child, or children, or oth- 
er descendants,” applies where the 
husband dies leaving a child by a 
previous marriage, and it is not nec- 
essary that he leave a child by the 
surviving wife). 

Okl.—Schafer v. Ballou, 35 OKI. 
169, 128 P 498. 

{a] For le, where a woman 
purchasing real estate after her mar- 
riage to a second husband died intes- 
tate leaving no children of the sec- 
ond marriage, but leaving children 
of the first marriage, the second hus- 
band was at most entitled to one 
third, as the children of the first 
marriage were her heirs, although 
not the heirs of the second husband. 
Husted v. Rollins, 156 Iowa 546, 137 
NW 462, 42 LRANS 378. 

{b] Missouri statutes construed. 
—‘It is conceded by the parties that 
the widow, though she had no issue 
by the testator, would have been en- 
titled, had she so elected, to a child's 
share of the personal estate under 
the provisions of section 2937, Re- 
vised Statutes 1899. Counsel enter- 
tain a proper view of the statute. 
It does not say that the child or 
children mentioned should be the 
child or children of the widow and 
| we would have no right to read such 
meaning into its provisions.’ Zook 
v. Welty, 156 Mo. A. 703, 711, 137 
SW 989. . 

Rights of inheritance of children 
4 successive marriages see supra § 

28. [a] Im Georgia the act of 
1845, not now in force, provided that, 
whenever any feme covert, having 
a ehild or children living by a for- 
mer husband, should be entitled to 
property by inheritance, such prop- 
erty should not belong to her hus- 
band, but should be equally divided 
between her and all of her children. 
Under this statute, where a widow 
at the time she married a second 
husband had children by a former, 
|} and was then entitled to land by in- 
heritance from her former husband, 
of which she was in possession, but 
which had not been divided so as to 
assign her separate share, such 
| share, when afterward assigned to 
| her. became the common property of 
|herself and her children, and was 
!not affected by a marriage contract 


| 


a v. Pitner, 88 Ga. 710, 15 SE 

29. Ind. Rev. St. § 3019. And see 
Ward v. Tuttle, 54 Ind. A. 674, 102 
NE 405; Cropper v. Glidewell, 52 Ind. 
A. 52, 98 NE 1012; Dodd v. Shanton, 
45 Ind. A. 377, 90 NE 1041. 

[a] Prior void amendment.—In 
1889 the statute relating to this sub- 
ject was amended so as to provide 
substantially the same as it now 
does, but the amending act (Act of 
March 11, 1899) was held void as 
being an attempt to amend the act 
of 1853 which had been repealed by 
the act of 1867, so that the former 
law remained in force. Helt vy. Helt, 
152 Ind. 142, 52 NE 699. 

30. Cropper v. Glidewell, 52 Ind. 
A. 52, 98 NE 1012, 1014. 

“The act of 1852 is repealed by the 
act of 1899 only in so far as the 
latter act is in conflict with the for- 
mer. Sections 17 and 23 of the act 
of 1852 provided what share a widow 
should take in the real estate of her 
deceased husband. These sections 
applied to all widows, and by virtue 
of their provisions the share which 
a widow took in her deceased hus- 
band’s lands vested in her fee in 
simple. By these sections the child- 
less subsequent wife, whose deceased 
husband left a child or children by 
a former marriage, took the same in- 
terest and the same estate as any 
other widow. Section 2 of the act 
of 1899 modifies these two sections to 
the extent of providing that such 
childless subsequent wife takes only 
a life estate in the share of her hus- 
band’s land which descends to her, 
and that the fee vests at once in the 
surviving children by former mar- 
riages and the survivors of those who 
are dead. To this extent it is in 
conflict with the sections above re- 
ferred to. The provision which 
makes the children by a former 
marriage the enforced heirs of the 
childless subsequent wife as to lands 
descended to her from the father of 
such children is contained in section 
24 of the act of 1852, and the act of 
1899 is not in conflict with this pro- 
vision in so far as such provision 
applies to estates, the inheritance cf 
which had been cast upon the child- 
less subsequent wife prior to the 
taking effect of the later act. The 
provision can, of course, have no ap- 
plication to an estate which descends 
to such a wife from her deceased 
husband after the taking effect of 
the act of 1899, for the reason that 
no inheritable estate vests in her un- 
der this act. We therefore hold that 
the provision of section 24 of the 
act of 1852 is not repealed by im- 
plication, but is still in force, and 
that it regulates the descent of es- 
tates of the character under consid- 
eration which vested under the pro- 
visions of the act of 1852.” Cropper 
v. Glidewell, supra. 

31. Chisham v. Way, 73 Ind. 362; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an estate in fee;*? and in ease of the death of the 
children of the first marriage or their descendants 
before her death, her fee became absolute, as it was 
subject only to the expectancy of the forced heirs.** 
By the express terms of the statute it did not ap- 
ply where at the time of the husband’s death there 
were no children by his previous marriage living ;** 
but the words ‘‘children alive’’ in the statute were 
construed to mean ‘‘children or their descendants 
alive,’’ so that the statute applied where there was 
living at the husband’s death a grandchild, being 
a child of his child by the previous marriage.®° 
It is provided by another statute in Indiana that, 
if a widow marries a second or any subs.quent time, 
holding real estate in virtue of any previous mar- 
riage, and there is a child or children or their de- 
seendants alive by such marriage, she may not dur- 
ing such second or subsequent marriage, with or 
without the assent of her husband, alienate such 
real estate, unless the children of the previous mar- 
riage are of age and join in the conveyance; and if 
she dies during such marriage, it shall go to such 
children, if there are any. Under this statute the 
widow takes a fee simple in such real estate, sub- 
ject only to the restraint on her power of alienation 
in ease of remarriage,*® and her second or subse- 
quent marriage does not divest her title,?’ the 
statute being a rule of descent and not a limitation 
of her estate.2® If the widow dies before the second 
husband, the second husband is excluded as to prop- 
erty within the statute,*® but the statute does not 
apply to personal property,*® and it applies only to 
such real estate as the widow acquires in virtue 
of the previous marriage, and does not apply there- 
Hendrix v. Sampson, 70 Ind. 350; 
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fore to land which she acquires by purchase, as in 
the case of land of her deceased husband purchased 
by her at a commissioner’s sale under partition pro-. 


| ceedings,** or land devised to her by her deceased 


husband in fee in lieu of her interest in his estate.*” 
In Louisiana, where a wife dies leaving a child by a 
former marriage, and no child by the second mar- 
riage, the surviving husband has no right of usufruet 
with respect to her estate, whether paraphernal or 
in community.*? 

[§ 95] 3. Marital Portion under Louisiana 
Code. The Louisiana code provides that, when the 
wife has not brought any dowry, or when what she 
brought as a dowry is inconsiderable with respect to 
the condition of the husband, if either the husband 
or the wife dies rich, leaving the survivor in neces- 
sitous circumstances, "the latter has the right to take 
out the succession of the deceased what is called the 
‘marital portion’’; that is, the fourth of the suc- 
cession in full property if there are no children, and 
the same portion in usufruct only when there are but 
three or a smaller number of children, and if there 
are more than three children, the survivor, whether 
husband or wife, shall receive only a child’s share 
in usufruct, and he or she is bound to inelude in 
this portion what has been left to him or her as a 
legacy by the husband or wife who died first.44 To 
entitle a surviving spouse to this marital portion, 
it is necessary that all the conditions named in the 
code provision be met,*° especially the main condi- 
tion that the husband or wife die rich and leave the 
survivor in necessitous cireumstances;*® and in this 
connection it must be remembered that both 
‘‘yich’?’ #7 and ‘‘necessitous circumstances’’ are 
“We cannot, however, overlook the 


‘ 


Swain v. Hardin, 64 Ind. 85 (holding 
that, as against the deceased hus- 
band’s. children by his: first wife, 
the surviving widow could claim on 
sale of the husband’s land in parti- 
tion proceedings only such portion 
of one third of the net proceeds of 
the sale as the value of her life es- 
tate bore to the value of her entire 
estate in one third of the land); 
Hendrix v. McBeth, 61 Ind. 473, 28 
AmR 680; Russell v. Russell, 48 Ind. 
456; Long v. Miller, 48 Ind. 145; 
Longlois v. Longlois, 48 Ind. 60; Lou- 
den v. James, 31 Ind. 69; Rockhill v. 
Nelson, 24 Ind. 422; Ogle v. Stoops, 
11 Ind. 380; Martindale v. Martin- 
dale, 10 Ind. 566. 

Children of first marriage as forced 
heirs see supra § 34. 

Alienation, during subsequent cOov- 
erture, by wife of property inherited 
from former husband see infra § 174. 

32. Helt v. Helt, 152 Ind. 142, 52 
NE 699; Byrum v. Henderson, 151 
Ind. 102, 51 NE 94; Utterback v. Ter- 
hune, 75 Ind. 363; Dillman v. Ful- 
wider, 57 Ind. A. 682, 105 NE 124; 
Dodd vy. Shanton, 45 Ind, A. 377, 90 
NE 1041; Rozell v. Cranfill, 43 Ind. 
A. 298, 85 NE 792, 86 NE 864; Bate- 
man v. Bennett, 31 Ind. A. 277, 67 
NE 713. 

[a] Change in  construction.— 
“Commencing with Martindale v. 
Martindale, 10 Ind. 566, decided in 
1858, and continuing down to Utter- 
back v. Terhune, 75 Ind. 3638, decid- 
ed at the May term, 1881, it was uni- 
formly held by the Supreme Court 
that the estate in fee in the land of 
the deceased husband which such a 
surviving second or subsequent, 
childless wife would otherwise have 
taken in said lands was, as against 
such children, by the terms of said 
proviso, under the circumstances 
therein set out, reduced to a life es- 
tate. By the latter decision it was 
held that such a widow took her 
share in fee simple, and that the 
child or children of the former mar- 
riage, or their descendants, had no 


ing her lifetime, but only an expec- 
tancy to take the same as her forced 
heirs at her death. This is now the 
settled construction of said proviso. 
Johnson v. Johnson, 153 Ind, 60, 54 
NE 124; Bateman v. Bennett, 31 Ind. 
A. 277, 67 NE 713. The law in this 
respect, however, has. since been 
changed by statute. See section 3019, 
R. S. 1908.” Dillman v. Fulwider, 
57 Ind. A. 632, 105 NE 124, 125, 

33. Johnson v. Johnson, 153 Ind. 
60, 54 NE 124; Byrum v. Henderson, 
151 Ind. 102, 51 NE 94; Dodd v. Shan- 
ton, 45 Ind. A. 377, 90 NE 1041; Bate- 
man v. Bennett, 31 Ind. A. 277, 67 
NE 713. 


34. Scott v. Silvers, 64 Ind. 76. 
35. Scott v. Silvers, 64 Ind. 76. 
36. Forgy v. Davenport, 146 Ind. 


399,45 NE 592; Schlemmer v. Rossler, 
59 Ind. 826; Jackson v. Finch, 27 Ind. 
316; Barnes v. Allen, 25 Ind. 222; 
Philpot v. Webb, 20 Ind. 509. 

Effect of statute as restraining 
power of alienation see infra § 174. 

37. Forgy v. Davenport, 146 Ind. 
399, 45 NE 592; Small v. Roberts, 51 
aS: 281; Philpot v. Webb, 20 Ind. 

38. Jackson v. Finch, 27 Ind. 316. 

39. Davis v. Thompson, 179 Ind. 
539, 101 NE 1012; Horlacher v. Braf- 
ford, 141 Ind. 528, 40 NE 1078; Teter 
y. Clayton, 71 Ind. 237; Edmondson 
v. Corn, 62 Ind. 17; Mathers v. Scott, 
37 Ind. 303. 

40. Sigler v. Hooker, 30 Ind. 386; 
Pickens v. Hill, 30 Ind. 269 

41. Spencer v. McGonagle, 107 Ind. 
410, 8 NE 266; McMakin y. Michaels, 
23 Ind. 462. 

42. Allen v. Bland, 134 Ind. 78, 
33 NE 774. 
Emonot’s Suce., 109 La. 359, 33 


Code art 2382. And 
see Pelloat’s Suce., 127 Lia. 873, 54 S 
132; Dupuy v. Dupuy, 52 La. Ann. 
869, 27 S 287; Connor v. Connor, 10 
La. Ann. 440. 
Kunemann’s 


45. 116 a: 
604, 613, 39 S 702. 


Succe., 


fact that the source of the right to 
the marital fourth is derived from 
the law itself, and that the will of 
the lawmaker as to the terms and 
conditions under which it should be 
exercised is to be looked for and as- 
certained by the courts, and not the 
will of the spouses themselves: The 
courts are bound to confine the ex- 
ercise of the right to the class of 
eases proper for the execution of the 
purposes which the lawmaker had in 
view.” Kunemann’s Suce., supra. 

46. Crockett v. Madison, 118 La. 
728, 43 S 388; Dupuy v. Dupuy, 52 
La. Ann. 869, 27 S 287; Leppelman’s 
Succe., 30 La. Ann. 468; Connor v. 
Connor, 10 La. Ann. 440; Armstrong 
v. Steeber, 8 La. Ann, 713; Duriaux v. 
Doiron, 9 Rob. (La.) 101; Harrell v. 
Harrell, 17 La. 374; Mason v. Mason, 
12 La. 589; Melancon v. His Executor, 
6 La. 105. 

{a] Thus (1) a married person 
leaving an estate valued at less than 
five hundred dollars cannot be said 
to have “died rich” within the mean- 
ing of Merrick Rev. Civ. Code art 
2382. Crockett v. Madison, 118 La. 
728, 48 S388. (2) Also, where the 
succession of a deceased husband is 
valued at thirteen thousand dollars, 
and his surviving widow has_re- 
ceved one thousand eight hundred 
dollars in cash on insurance poli- 
cies in her favor at his death, she 
is not left in necessitous circum- 
stances so as to entitle her to claim 
the marital fourth of his estate. 
Dupuy v. Dupuy, 52 La. Ann, 869, 27 
S 287. (3) If the husband leaves 
the wife ‘an annuity sufficient to en- 
able her to live in the same style 
as to comfort and elegance as per- 
sons of her rank live in, then she 
is not left in necessitous eircum- 
stances, so if she have the means 
of doing so, independently of her 
husband.” Melangon v. His Execu- 
tor, 6 La. 105, 111. 

Pres pe Leppelman' s Suce., 30 La. Ann, 

8 

BRioh is a relative term. Property 
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relative terms,’® and that the intent of the eode pro- 
vision is not only to prevent a person who has been 
accustomed to wealth from being suddenly reduced 
to poverty or want,‘ but also to provide that a wife 
who by reason of her husband’s illiberality had 
been accustomed to nothing but penury should have 
after his death that which she should have had 
before.°° While a wife does not ‘‘leave’’ her hus- 
band in necessitous circumstances, within the mean- 
ing of the code provision, where, owing to. the 
fault of the husband, the parties had separated 
several years prior to the death of the wife, a 
decree of separation from bed and board, based on 
the husband’s misconduct, does not deprive the 
surviving wife of her right "to the marital portion ;°? 
nor are her rights affected by the fact that, in 
deference to the wishes of the husband, the mar- 
riage was kept secret and the parties did not live 
together.°® Where the conditions of the code pro- 
vision are otherwise met, the right to the marital 
portion is not affected by the fact that the marriage 
was only putative,’ or took place in another state,°® 
or by the fact that the surviving spouse is entitled 
to a portion of the property left by the deceased 
spouse in another state.°® Also, a marriage contract 
stipulating that in case of the death of either party 
the property should return to the estate of the 
person to whom it belonged does not prevent a 
widow in necessitous circumstances from claiming 
her marital fourth;5? and the right to claim the 
marital portion exists as well in those eases where 
there was no marriage contract as in those in which 
no dowry is stipulated in the marriage contract.°® 
Mere immodest conduct is not enough to bar the 
surviving wife’s right;°® and the fact that a sur- 
viving husband may also claim as a creditor does 
not deprive him of his marital portion in a case in 
which he is otherwise entitled thereto.°° The right 


DISTRIBUTION [§§ 95-96 
in full property where there are no children is a 
personal and optional right which remains inchoate 
and does not vest absolutely until accepted or 
claimed.®' It follows that such right does not pass 
to the survivor’s heirs where he or she has not 
urged it,®* but where a surviving husband claims his 
marital fourth in full property and then dies, the 
prosecution of the claim may be continued by his 
heirs.** A survivor’s claim of the marital portion 
is premature if made before the succession has 
reached a point in its settlement at which it may 
be shown that the deceased died rich, and that the 
survivor is in necessitous cireumstances,** but is not 
premature if made after presentation of a final ac- 
count of administration by the executor, although 
circumstances subsequently occurring may prevent 
an absolute deeree fixing the precise amount.®> It 
has been held that, where a child survives, the sur- 
viving spouse takes the usufruct only,®°° and that, 
where the surviving spouse has already inherited a 
child’s share, he or she cannot take another child’s 
share as a marital portion.®7 

Deduction of legacies. As has been seen, the code 
provides that the surviving spouse is bound to in- 
clude in the marital portion what has been left to 
him or her as a legacy by the deceased spouse. In 
construing this provision the courts have held that, 
if the survivor is in necessitous circumstances in- 
dependently of the legacies left him, he is not de- 
barred from claiming the marital portion, but is 
merely required to include the legacies in his por- 
tion,®® and that an indebtedness which the survivor 
owed the deceased, and from which he or she has 
been released and ‘discharged by the will, is not a 
legacy within the meaning of the code, and is not 
to be deducted from the survivor’s marital por- 
tion.®® 

[§ 96] 4. Estoppel, Waiver, or Release of Right 


of a surviving husband or wife to the marital fourth | ~a. By Antenuptial Agreement 70_(1) Effect on 
which would make a person in one|54 8 132, Mart. N. S. (La.) 1 
condition of life rich, would be in- 51. Rogge’s Succ., 50 La. Ann. 56. JToster vy. Ferguson, 1 La. Ann. 
adequate to supply the wants, albeit | 1220, 23 S 933; Pickens v. Gillam, 43 262. 
they are artificial, of one in another| La. Ann. 850, 8 S 928. | 57% Doucet’s Suce, 13 La. Ann. 
condition of life.’ Leppelman’s [a] MNlustration.—‘For over eight | 613. 
Suce., supra. years this husband and wife had not 58. Dunbar v. Dunbar, 5 La. Ann. 
48. Smith v. Smith, 43 La. Ann.| lived together prior to the death of | 158. 
1140, 10 S 248. the wife. He resided in one State, 59. Leppelman’s Succ, 30 La. 
49. Pelloat’s Suce., 127 La. 873,|/ she in another. They had no rela-| Ann. 468. 
54 § 182; Fortier’s Suce., 3 La. Ann.| tions with each other of any kind. 60. Suarez’s Succ., 131 La. 500, 59 
104, She had twice brought suit for di-|S 916. . 
[a] “fhe principle upon which| vorce against him, recovering a de- [a] Reason for rule—‘He may 


the law appears to be founded is 
that, neither of the married parties 
who have lived together in the com- 
mon enjoyment of wealth and of the 
position which it gives, shall be sud- 
denly reduced to want; and a part 
of the estate of the deceased, who 
has died rich, is appropriated to re- 
lieve the survivor, who, in the ab- 
sence of it, would be reduced to pov- 
Fortier’s Suce, 3 La. Ann, 


{b] Condition not changed by 
death of spouse.—A wife who aban- 
doned her husband and was living in 
adultery at the time of his death 
cannot be said to have been left in 
necessitous circumstances, and can- 
not claim the marital portion, as her 
situation was affeeted in no way by 
his death. Armstrong v. Steeber, 3 
La. Ann, 713, 

fe] Condition bettered on death 
of husband.—Where, on the death of 
the husband, the financial condition 
of the wife is notaehanged for the 
worse but is in fact bettered, and 
she is relieved from pecuniary bur- 
dens theretofore existing, she is not 
entitled to the marital portion. Ku- 
nemann’s Succ, 115 La. 604, 39 S 702, 

50, Pelloat’s Succ, 127 Lay 873, 


cree the last time, For years there 
had been no common enjoyment of 
the wealth the wife possessed. She 
did not die leaving him in necessi- 
tous cireumstances.. Her death did 
not suddenly snatch him from the 
enjoyment of riches and reduce him 
to the condition of penury. The 
‘leaving’ of this couple—the parting 
between them—had occurred years 
before the one with riches died. The 
husband had gone his way—she hers 
—long before. He had ceased for 
nearly a decade to have the enjoy- 
ment of either her society or her 
property or means. Under these cir- 


cumstances his right: to claim. the. 


marital fourth cannot be held to ex- 
ist.” Rogge’s Succ., 60 La. Ann, 1220, 
1229, 28'S 9838. 

52. Gee v, Thompson, 11 La. Ann. 
257 (basing the decision on _ the 
grounds that the decree of separa- 
tion excused the wife from living 
with her husband, but did not dis- 
solve the marriage or place the wife 
in a worse position), 


63. Pelloat’s Succ. 127. La. 873, 
54.8 182, 

54, Smith PA Smith, 43 La. Ann. 
1140, 10 8 8. 

55. N Garcons v. Caffray, 3 


be a creditor and still be exceedingly 
poor and_ entitled to the marital 
fourth. He should have the right to 
present the two claims at the same 
time, as one does not necessarily ex- 
elude the other. There was nothing 
incompatible between them.” Sua- 
rez’s Succ., 131 La. 500, 503, 59 S 916. 

61. Justus’ Succ., 44 La. Ann. 721, 
11 8 95. 

62. Justus’ Suce., 44 La. Ann. 721, 
11 S 95; Durkin’s Succ., 30 La, Ann. 
aes Ropertson’s Suce., 28 La. Ann. 


ye 63. TT Races Succ., 39 La. Ann. 556, 


ok Vasseur v. Dupre, 8 La. Ann. 
488; Duriaux v. Doiron, 9 Rob. (La.) 
101; Harrell v. Harrell, 17 La. 374. 

65. Piffet’s Succ., 39 La. Ann. 556, 
2 S. 210. 

66. Abercrombie v. Caffray, 3 
Mart. N.S. (la.) 1. 
geet Derouen’s Succ., 10 La. Ann. 

oO. 

68. Piffet’s Succ., 39 La. Ann, 556, 
2S 210. 

69.. Piffet’s Succ, '. 39° La. “Ann. 


656, 2 S 210. 

70. Effect of marriage contract as 
to marital portion in Louisiana see 
supra § 95. 


or Tater © cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 96-98] 


Right of Wife. While an antenuptial contract could 
not bar dower at common law, such a contract, al- 
though wanting in the requisites of a legal or stat- 
utory jointure, was and is now held in equity suf- 
ficient to bar the wife’s right to dower.™! Like- 
wise, while the rule is otherwise at common law,‘? 
yet a court possessing equitable powers will enforce 
and give effect to an antenuptial contract entered 
into without fraud by a woman who was sui juris, 
and by which she relinquished her statutory rights 
as heir or distributee in her husband’s estate,"* 
provided there is performance on the part of the 
husband.74 On the other hand, the terms of an 
antenuptial contract will not be extended by mere 
implication so as to exclude the right of the wife 
to take by inheritance.”® Thus a surviving wife’s 
right to her distributive share in her husband’s 
personal estate, or to her share of his real estate 
given to her by statute as his heir and in addition 
to dower, is not barred by an antenuptial contract 
releasing dower only,’® or by a contracet, intended to 
operate during coverture only, that she should have 
nothing todo with her husband’s property.77 
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band and wife may by an antenuptial contract, for 
which the marriage is a sufficient consideration, 
exclude the operation of the common law or statutes 
in so far as they fix the rights of the husband in’ 
the wife’s property, not only during coverture, but 
also after the wife’s death, and if the husband 
thereby surrenders the rights which he will other- 
wise have in the wife’s property as survivor, such 
rights will be barred.** Whether the husband merely 
surrenders his marital rights during coverture or 
also surrenders his prospective rights as survivor 
depends on the intention of the parties as ex- 
pressed in the agreement.’? Where the antenuptial 
agreement merely secures to the wife full control 
over her property, with the right to dispose of it 
by deed or will, a failure on her part to make such 
disposition leaves the husband’s rights to her prop- 
erty upon her death the same as if no such agree- 
ment had been made.®° 

[§ 98] b. By Matters after Marriage and be- 
fore Death of Spouse. While a husband’s right to 
inherit certain property at the wife’s death may be 
waived by an express postnuptial agreement, or he 


[§ 97] 


Marriage settlements generally see 
Husband and Wife [21 Cye 1241]. 

71. See Dower [14 Cyc 939]. 

72. Snellings v. Richmond, 5 Al- 
len (Mass.) 187, 81 AmD 742. 

73. Conn.—Cowles v. Cowles, 174 
Conn. 24, 40 A 195; Staub’s App., 66 
Conn.’ 127, 33°A’ 615. 

Ill.—Colbert v. Rings, 231 Ill. 404, 
83 NE 274; Barth v. Lines, 118 Ill. 
374, 7 NE 679, 59 AmR 374; McGee v. 
McGee, 91 Ill. 548. 

Ind.—MeNutt v. McNutt, 116 Ind. 
545, 19 NE 115, 2 LRA 3872; Shaffer 
v. Shaffer, 90 Ind. 472; Shaffer v. 
Matthews, 77 Ind. 83. 

Iowa.—Nesmith v. Platt, 137 Iowa 
292, 114 NW 1053; Ditson v. Ditson, 
85 Iowa 276, 52 NW 203. 

Kan.—Hafer v. Hafer, 33 Kan. 449, 
6 P 5387. 

Ky.—Forwood v. Forwood, 86 Ky. 
114, 5 SW 361, 9 KyL 415. 


Me.—McAlpine v. McAlpine, 116 
Me. 321, 101 A 1021. 
Mass.—Paine v. Hollister, 139 


Mass. 144, 29 NE 541. 

N. Y.—In-re Young, 92. N. Y. 235 
[aff 27 Hun 54]; Pierce v. Pierce, 71 
50] Y. 154, 27 AmR 22 [aff 9° Hun 
a . 

N. C.—Cauley v. Lawson, 58 N. C. 
132; Rutherford v. Crails, 3 N. C. 262. 

Vt.—Chaffee v. Chaffee, 70 Vt. 231, 
237, 40 A 247. 4 

Eng.—Gurly v. Gurly, 8 Cl. & F. 
743, § Reprint 291 [aff 2 Dr. & Wal. 
463]; Davila v. Davila, 2 Vern. Ch. 
724, 23 Reprint 1075. 

“While the statute makes no ex- 
press provisions whereby a widow 
may be barred of dower and personal 
estate in the estate of her husband, 
by reason of an ante-nuptial con- 
tract that is fully performed. on 
the part of the husband, pursuant to 
its terms, while he lives, there is no 
good reason why a woman, under no 
disability, may not stipulate to sub- 
stitute money, or any other thing she 
pleases, in place of these; and, if the 
contract is fair, without fraud, ana 
apparently of perfect equality, and 
she takes the thing she has agreed 
to take in place of these, when she 
is under no disability, and after the 
time has arrived when she might 
waive her agreement, if she has such 
right, and take homestead, dower and 
personal estate, contrary to her 
agreement, eqvity requires that she 
perform her part of the contract.” 
Chaffee vy. Chaffee, supra. 

fal Will as part of antenuptial 
agreement.—An antenuptial agree- 
ment was intended by the parties to 
assure to the husband's stepchildren 
by a former wife all his estate which 


(2) Effect on Right of Husband. Hus- 


he had before willed to them, except 
a sum which his wife agreed to ac- 
cept after his death in relinquish- 
ment of all interest in his estate. It 
was made in contemplation of the 
will on the mistaken assumption 
that it would not be revoked by the 
testator’s ‘marriage. The wife, by 
the agreement, expressly approved of 
the testamentary disposition of the 
property, and, in consideration of the 
sum to be paid her, agreed not to in- 
terfere therewith. The will was pro- 
bated, and she accepted the sum 
agreed on, giving the executor a re- 
eeipt reciting that it was for the 
amount due her under the agreement, 
and in full of all her claims against 
the estate. It was held that, al- 
though the will was inoperative as 
such, it was operative as a part of 
the antenuptial agreement, and 
bound the widow to a disposition of 
the testator’s estate in accordance 
therewith. Hudnall v. Ham, 183 Ill. 
75 AmSR 124, 48 
[aff 172 Ill. 76, 49 NE 
985). 

74. Pierce v. Pierce, 9 Hun 50 [aff 
TAIN. /Y. 154, 27: AmRi 22]. .cAnd) see 
Chaffee v. Chaffee, 70 Vt. 231, 40 A 
247 (holding that, where by an ante- 
nuptial contract a husband agreed 
to pay his wife five hundred dollars 
when he married her, and fifty dol- 
lars a year during their joint lives, 
which sums he paid her, but a part 
of which she was obliged to expend 
for necessaries for herself and hus- 
band, all sums so expended, with 
interest thereon, must be refunded to 
her by her husband’s executor before 
her agreement to receive the amount 
specified in lieu of dower, homestead 
right, and interest in her husband's 


sie will be enforced against 
her). 
75. Rouse v. Rouse, 76 Kan. 311, 


91 P 45. 

[a] “The reasons are manifest. If 
such be the intent of the parties, it 
ean be readily expressed in appro- 
priate language or in words from 
which the intention is necessarily 
implied.” Rouse v. Rouse, 76 Kan. 
$11, 817,91 ¢P 46; 

76. Christy v. Marmon, 163 Ill. 
225, 45 NE 150; Sutherland v. Suth- 
erland, 69 Ill. 481; Pitkin v. Peet, 87 
Iowa 268, 54 NW 215; Ellmaker v. 
Ellmaker, 4 Watts (Pa.) 89; Findley 
v. Findley, 11 Gratt. (52 Va.) 434. 


‘ 77. Mallory v. Mallory, 12 KyL 
84. 

78. U. S.—Marshall v. Beall, 6 
How. 70, 12 L. ed. 247. 


Ga.—Sheppard v. Sheppard, 22 Ga. 
426. 


may be estopped to assert such right by certain acts 


Ill.—Dunlop v. Lamb, 182 Tll. 319, 

55 NE 354. 

Ind.—Leach vy. Rains, 149 Ind. 152, 

48 NE 858. 

4 gh oP bata v. Thompson, 6 Gill & 
N. C.—Hooks v. Lee, 42 N. C. 83. 
Pa.—Gackenback v. Brouse, 4 

Watts & S. 546, 39 AmD 104. 
Tenn.—Gamble v. Nunn, 5 Sneed 

465; Loftus v. Penn, 1 Swan 445; 

Hamrico v. Laird, 10 Yerg. 222. 


Va.—Charles v. Charles, 8 Gratt. 
(49 Va.) 486, 56 AmD 155. 
79. Marshall _v., Beall, 6 How. 


(U. S.) 70,12 L. ed. 347; Ward v. 
Thompson, 6 Gill & J. (Md.) 349; 
Loftus v. Penn, 1 Swan (Tenn.) 445, 
80. Kan.—Kistler vy. Ernst, 60 
Kan. 243, 56 P 18. 
Fyn Heat v. Soward, 14 B. Mon. 


01. 

N. Y.—Stewart v. Stewart, 7 Johns. 
Ch. .229, 

Pa.—Talbot v. Calvert, 24 Pa. 327. 

S. C—Rochell v. Tompkins, 20 S. C. 
Eq. 114. 

Tenn.—Brown vy. Brown, 6 Humphr. 


127, 
Va.—Pickett v. Chilton, 5 Munf, 
(19 Va.) 467. 
ae Va.—Beard v. Beard, 22 W. Va. 
81. James v. Hanks, 202 Ill. 114, 


66 NE 1034; Leach vy. Rains, 149 Ind. 
152, 48 NE 858; Powell v. Meyers, 64 
SW 428, 23 KyL 795. 

[a] Mlustration. — A postnuptial 
agreement in which husband and wife 
each express the desire “forever and 
forever to renounce all control or 
management of or over the estate of 
the other,” and the wife relinquishes 
any interest of any kind whatever in 
the husband’s estate, ‘whether home- 
stead, dower, or otherwise, she may 
now own, or at his death might in 
law be entitled to,’ the parties de- 
eclaring in conclusion that ‘the true 
intent and meaning” of the contract 
is “that the said party of the first 
part is to continue to support and 
maintain said party of the second 
part as long as she is married to 
him and living with him, but the re- 
spective property of each shall _ be 
and remain and descend or be dis- 
posed of by deed, gift, will, or other- 
wise as if neither had married, free 
from the claims or any claim of the 
other,” is sufficient to exclude the 
husband from any interest in the 
wife’s estate, not only during her 
life, but after her death. Powell v. 
Meyers, 64 SW 428, 28 KyL 795. 

Relinquishment of right of inherit- 
ance by separation agreement see 
infra notes 96-1. 
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or conduct on his part during marriage,®* various 


acts, agreements, and instruments have been held | 


insufficient to constitute a waiver, release, or estop- 
pel on his part.8* The validity of a postnuptial 
agreement by which the husband relinquishes his 
prospective rights of inheritance in the wife’s lands 
situated in a state other than that in which the 
contract was made is governed by the law of the 
place where the lands lie.** In a jurisdiction where 
a wife is legally incompetent to contract with her 
husband, she cannot be estopped by a contract made 
with him to release her claims on his property, or by 
her conveyances in pursuance of such a contract;** 
and even where she is competent to contract with 
him, a mere release by her to him of her right, title, 
and interest in certain property in dispute, although 
for a valuable consideration, is no bar to her right 
to a distributive share in his estate.°* On the other 
hand, under a statute permitting a married woman 
to renounce her inheritance by deed in which her 
husband joins, it has been held that the word ‘‘in- 
heritance’’ includes any descendible or inheritable 
estate, although it may have come to her by de- 
vise, and that such a relinquishment, if the deeds 


were properly executed, bars the wife’s inheritance | 


if recorded within the joint lifetime of the husband 
and wife, although not within the time prescribed by 
the statute.8® Also, where a wife received a certain 
sum of money from the grantee in a deed for sign- 
ing the deed with her husband, she has no standing 
to retain the money, have the deed set aside, and a 
distributive share allotted to her;®* but the fact that 
the wife received one third of the purchase price 
of land sold by her husband, in consideration of the 
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release of her imchoate dower, does not bar her 
right to a share in his personality subject to distribu- 
tion on his death, even though the amount to be 
distributed is less than the amount reecived by the 
husband from the sale of the land in gnestion.®® 
Although a postnuptial settlement im leu of dower, 
maintenance, and distribution may be voidable at 
the election of the wife, yet if she claims dower 
and distribution after the death of her husband 
she must renounce the benefit of the deed.™* 
Separation agreement.** Where a wife, on an 
agreement for separation reasonable in terms and 


- based on sufficient consideration, agrees to release 


or discharge her husband, his heirs, executors, ete., 
from all liability to her other than that assumed by 
the agreement, and such agreement is carried into 
effect, the wife after the husband’s death is held 
in some jurisdictions to be barred from claiming 
any right in his estate, especially if the agreement 
provides for the wife as ample maintenance as would 
have been awarded her by a court;** but im some 
jurisdictions the contrary has been held on the 
ground of incompetency of a married woman to bind 
herself by such contracts, or on the ground that 
such contracts are illegal.®> Likewise, a husband 
may be effectually barred from any share or inter- 
est in the property or estate left by his wife at 
her death by a separation agreement based on a suf- 
ficient consideration, in which he releases the wiie 
and her estate from any claims arising from the 
fact of his bemg her husband;** and it is held 
that, where the agreement was lived up to by the 
parties during the wife’s lifetime, it is not neces- 
sary to prove its fairness in order to have equitable 


82. Lee v. Smith, 14 KyL 922. 

[aj] Thus, where a husband con- 
sented that his wife might assign to 
her mother certain notes which she 
owned in payment for land pur- 
chased by the mother for her, he 
thereby waived his marital rights 
as to the notes, and upon the death 
of the wife was not entitled to the 


notes. Lee v. Smith, 14 KyL 922. 
agi Ind.— Roach v. White, 94 Ind. 
510. 

Ky.—Williams vy. Coffman, 101 SW 
919, 31 KyL 151, 

N. Y.—Jardine y. O’Hare, 66 
Mise. 33, 122 NYS 463; Stewart v. 
Stewart, 7 Johns. Ch, 229. 


2 

Pa.—Bair's Est., 2 LancLRev a 

S. D.—Somers. v. Somers, 27 8S. D. 
500, 131 NW 1091, 36 LRANS 1024. 
1a Va.—Beard vy. Beard, 22 W. Va. 

{a] Dlustrations—(i) A _ release 
by a husband of his marital rights 
over his wife’s separate property af- 
fects only his rights during covert- 
ure and not those as survivor. Stew- 
art v. Stewart, 7 Johns. Ch. (N. Y.) 
229. (2) Where the husband relin- 
quishes all claim and title in the 
wife’s property that might vest in 
him under the law by reason of the 
marriage, and the wife dies intestate 
and without descendants, the surviv- 
ing husband, to the exclusion of the 
next of kin, may claim the whole of 
her estate as sole distributee. Beard 
v. Beard, 22 W. Va. 130. (3) A writ- 


ten statement by the husband that he | 


resigns all right, title, and claim to 
his wife’s personalty in the event of 
her death, being a declaration of in- 
tention only, and not a testamentary 
paper, gift, contract, release, or dec- 
laration of trust, will not defeat his 
right nor those his legatees. 
Bair’s Est., 2 Lane ey (Pa) 225. 
(4) The consent by a husband that 
his wife may devise her realty to her 
children by a former marriage does 
not divest his claim to marital rights 
in the property after her death. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Roach v. White, 94 Ind. 510. (5) The 
right, under Gen. St. ¢ 52 art 4 § 1, 
of the husband on the death of his 
wife, there having been issue of the 
marriage, to the surplus of her per- 
sonal property absolutely, is not di- 


vested by the agreement between | 


them, in settlement of a suit for di- 
voree and alimery brought by her, 
conferring on her full control of the 
property each owned, except certain 
land, “to handle the property as she 
thinks best for the interest of the 
family. free from the control of her 
husband.” Williams v. Coffman, 101 
SW 919, 21 KyL 151. (6) Where a 
wife living apart from her husband 


agrees not to call upon him for sup- | 
port, and he agrees to make no claims | 


against her, releasing her from all 
claims whatsoever, the husband, on 
the death of the wife, is entitled to 
the same distributive share in her 
estate that he would have had if no 
agreement had been made. Jardine 


vy. O'Hare, 66 Misc. 33, 122 NYS 463. } 


(7) Where a wife having,the legal 


title to real property conveyed it to | 


her children, and the children knew 
the facts, the 
estopped from asserting as against 
the children that the deed was in- | 
valid, because not signed by him, and 
that he was, under the statute, en- 
titled to a third of the property. 
Somers v. Somers, 27 S. D. 500, 131 
NW 1091, 36 LRANS 10924. 

84. Eberhart v. Rath, 89 Kan. 229, 
131 P 604, AnnCas1915A 268. 

85. Pinkham v. Pinkham, 95 
71, 49 A 48, 85 AmSR 392; Whitney 
y. Closson, 138 Mass. 49. 

[a] “Pecuniary ” under 
Maine statute—A release by the hus- 
band to the wife of his prospective 
claims in her estate at her decease 
is not a “pecuniary provision” for 
her within the Maine statute (Rev. 
St. c 102 §§ 8, 9), and her release to 
him during coverture, in considera- 
tion thereof, of her right and inter- 
est by descent in his real estate is 


husband is not} 


Me. | 


} 


invalid. Pinkham v. 95 Me. 
71, 49 A 48, 85 AmSR 352. 
86. Newion v. Truesdale, 63 N. H. 
634, 45 A646. 
eng Kottman v. Ayer, 32 85.C lL. 
aL. 
oe Campbell v. Moon, 16 S&S. C 
89. Willis v. Robertson, 121 Iowa 
380, 96 NW 900. 
90. Barber v. Hite, 39 Oh. Sti a 
91. Parham v. Parham, 
pegs (Tenn_) 287. 


agreements cener- 
ay is Husband and Wife [21 Cyc 
$3. Daniels v. Benedict, 37 Fed. 
367, 38 CCA 592; Wyatt v. Wyait, 81 
Miss. 219, 32 S 317; Scott's Est, 147 
Pa. 102, 23 4 214; ero ADD., 
35 Pa. 357; Frank’s Est. § Pa. Dist. 
86, 22 Pa. ‘Co. 261; In re Niblock, 27 
Pa. Co. 193, 18 Monte. Co., 26; Aspey 
v. Barry, 13 S. D. 220, 83 NW $1. 
Vissi Loud v. Loud, 4 Bush (Ky.) 
95. Watkins v. Watkins, 7 Yere. 
(Tenn.) 283. See also Foote v. Nick- 
erson, 70 N. H. 496, 48 A 1088, 54 
LRA 554 (holding that a contract 
between husband and wife, which 
provided that they should live sepa- 
rately, and which released their 
claims on each other's property be- 
fore and after death, was illegal and 
void as to the separation, and there- 
fore, being an indivisible contract, 


| was entirely void). 


96. King v. Mollohan, 61 Kan. 683, 
60 P 731, 61 P 685. And see Sim- 
mons v. Simmons, 150 Ky. 85, 150 SW 
59 (holding that where, as a part of 
a separation agreement, a husband 
conveyed certain real property to his 
wife free from all present and all 
future claims on his part, and also 
consented in writing to her will de- 
vising the property to a third per- 
son, on her death he is estopped to 
claim a distributive share of her per- 
sonalty consisting of the proceeds of 
a sale of the land in question). 


page and note number. 


§§ 98-100] 


effect. given thereto.°’ However, the rights of in- 
heritanece in the property of the husband or wife 
are not to be denied the surviving spouse on ac- 
count of a separation agreement, unless the purpose 
to exclude him or her is expressed or clearly infer- 
able,°8 and then no further than the agreement 
clearly requires.°® A mere agreement between hus- 
band and wife in contemplation of divorce, by which 
specific articles of property are to be held by each 
separately, is no bar to the rights of the surviving 
husband, if no divoree has in fact been granted. 
Indeed, it is held that, where a contemplated di- 
vorce is the moving cause for the agreement, the 
agreement is void and the wife’s rights of inherit- 
ance are not barred thereby.2, A waiver by a wife 
in a separation agreement of all claims she might 
have as widow by or under the laws of one state 
will not bar her subsequent claim for allowance 
and distributive share in another state in which the 
parties subsequently became domiciled, unless the 
law of the two states governing her rights appears to 
be the same,® and it is held that, even though. the 
relinquishment is valid in the state where made, yet 
where it is invalid in the state where the intestate 
died, and the property involved is personal property, 
the law of the latter state governs.* 

[§ 99] ¢. By Matters after Death of Spouse.® 
Where a husband not mentioned in his wife’s will 
signs an agreement with the legatees not to take 
against the will and transfers to them all his inter- 
est in his wife’s estate, such agreement operates 
to pass to them a share in a fund which subse- 
quently becomes payable to her estate.6 Many 
matters, however, have been held not to bar or estop 
the surviving spouse. Thus the surviving spouse is 
not prevented from asserting his or her rights in the 
estate of the deceased spouse by an agreement en- 
tered into through ignorance or mistake as to his or 
her legal rights;7 by the passive enjoyment by the 
widow of her quarantine right;* by making no claim 
under the first, as distinguished from the final, dis- 


97.. In re Edelman, 148 Cal. 233, | cumstances 
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it was held that the 
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tribution account;® by making admissions which 
are not acted upon by other persons;!° by a state- 
ment contained in a communication waiving the right 
to administer ;1! by his or her acts as administrator 
or administratrix;!? or, in case decedent left a will, 
by a failure to object to the probate of the will.1% 
Also, the mere receipt by a widow of part of the 
proceeds of a sale of her interest in her husband’s 
real estate as part of her distributive share does not 
estop her from asserting her right as widow in the 
land;'* and conversely, where a widow for whom 
no provision has been made in her husband’s will 
has been paid the value of her dower in money from 
the proceeds of the sale of the real estate converted 
into personalty under a direction in the will, she is 
not precluded from asserting and receiving the 
widow’s distributive share in such proceeds, as well 
as in other personal property of the decedent. 
While the fact that a surviving husband, as guardian 
of his child, has receipted to the executor of his 
wife for a certain sum as belonging to his ward as 
heir of his wife does not estop him from thereafter 
claiming an interest as heir of his wife in a portion 
of such sum so paid to him as guardian,!® yet where 
a widow in her own behalf and as guardian of her 
children compromises a suit brought by creditors 
and agrees to the payment of part of their claim 
out of a surplus once ordered to be set apart for her 
and her children, and releases the administrator to 
that amount, she is estopped by such release.1? 

[$ 100] 5. Forfeiture of Rights 1’—a. Aban- 
donment, Adultery, and Nonsupport. In the absence 
of statutory provision to the contrary, the fact that 
a wife had abandoned or deserted her husband, or 
even the fact that she abandoned him and lived in 
adultery does not bar her rights of inheritance in 
his estate, and the same is true of a surviving 
husband’s rights in his deceased wife’s estate.2° In 
some states, however, statutes declare a forfeiture of 
a surviving wife’s rights in her husband’s estate 
where she has left him and been living in adultery,?+ 


for years lived in adultery with an- 


82 P 962; 118 AmSR 231. 
98. Dennis v. Perkins, 

428, 129 P 165, 48 LRANS 1219. 

same effect Smith v. Smith, 57 Oh. 

St. 27, 48 NE 28. 

Coatney v. Hopkins, 14 W. Va. 


1. Willis v. Jones, 42 Md. 422. 

2. Palmer v. Palmer, 26 Utah 31, 
72 P 3, 99 AmSR 820, 61 LRA 641. 

3. Knapp v. Knapp, 95 Mich. 474, 
55 NW 353. 


4. Caruth v. Caruth, 128 Towa 121, 
103 NW_ 103. 

5. Effect of election see infra §§ 
108-110. 

6. In re Irwin, 17 LancLRev (Pa.) 
409 


7. Terry v. Logue, 75 Ark. 240, 
87 SW 119; Evans v. Evans, 74 SW 
224, 24 KyL 2421. Li 

fa] Thus, in a Kentucky case it 
appeared that shortly after her hus- 
band’s death, a widow who was frail 
in health, unable to read or write, 
and in ignorance of her rights, signed 
a paper by which she relinquished 
her rights as widow in consideration 
of a child’s share, which amounted 
to one seventh of the surplus person- 
alty, and which was less than three 
thousand dollars, and one seventh of 
certain real estate. As widow she 
would have been entitled to one half 
of the surplus personalty, amounting 
to about ten thousand dollars, and to 
a life estate in one third of the land, 
which was of more value than one 
seventh thereof in fee. The paper 
was intended to operate as a family 
settlement, but one of the heirs re- 
fused to sign it. Under these cir- 


widow was entitled to the cancella- 
tion of such paper, and to recover 
her share as widow. Evans v. Evans, 
74.SW 224, 24 KyL 2421, 


8. Keeney v. MecVoy, 206 Mo. 42, 
103 SW 946. 

9. Barroll y. Brice, 115 Md. 498, 
80 A 1035. 

10. Woodbury v. Henning, 148 


Iowa 23, 126 NW 912. 

11. Evans v. Evans, 74 SW 224, 24 
KyL 2421. 

12. Gray v. Cockrell, 20.Tex. Civ. 
A. 324, 49 SW 247. 


13. Hayes v. Seavey, 69 N. H. 308, 
46 A 189. 

14. Compton vy. Pruitt, 88 Ind. 171. 

15. Hutchings v. Davis, 68 Oh. St. 


160, 67 NE 251. 
16. Hill v. Terrell, 123 Ga. 49, 51 


SE 81. 

17. Robbins v. Mylin, 34 N. J. 
Ea. 205. 

18. Cross references: 

Bar, waiver, or relinquishment of 
widow’s allowance see BPxecutors 
and Administrators [18 Cyc 390 et 
seq]. 

Forfeiture of: 

Dower see Dower [14 Cyc 929 et 

seq, 962 et seq]. 

Marital portion under civil law see 

supra § 95. 

19. Stegall v. Stegall, 22 F. Cas. 
No. 13,351, 2 Brock. 256; Nolen v. 
Doss, 133 Ala. 259, 31 S 969; Turner 
v. Cole, 24 Ala. 364; Gates v. Walker, 
8 La, Ann. 277. Compare Arthur v. 
Israel, 15 Colo. 147, 25 P 81, 22 AmSR 
381, 10 LRA 693 (holding the con- 
trary in a case where a wife with- 
out cause deserted her husband and 


other man, and afterward, on learn- 
ing that a divorce had been obtained 
by her deserted husband, caused a 


; marriage ceremony to be performed 


with her paramour, and continued to 
cohabit with him, and then, on her 
husband’s death, sought to attack his 
divorce decree as void for want of 
proper service, and to claim his estate 
as surviving widow). 

[a] Cohabitation with another 
man.—Under Code § 1462, providing 
that, if there are no children, the 
widow of a decedent is entitled to all 
his personal estate, such estate must 
be decreed to her, although she had 
abandoned her husband, and was liv- 
ing with another man, holding her- 
self out as his wife. Nolen vy. Doss, 
133 Ala.. 259, 31 S 969. 

20. Vreeland v. Ryno, 26 N. J. Eq. 
160 [rev on other grounds 27 N. J. 
Eq. 522]; Somers v. Somers, 27 S. D. 
500, 131 NW 1091, 36 LRANS 1024. 
And see In re Cotes, 98 Me. 415, 57 
A 584 (holding that, where the evi- 
dence clearly shows that. decedent 
had been married, and that, although 
she and her husband had not lived 
together for many years previous to 
her death, no divorce had been 
granted to either, such husband was 
at the time of her death entitled to 
his distributive share in her estate). 

21. Owen v. Owen, 57 Ind. 291 
(holding that the statute was not re- 
pealed by subsequent acts); Goodwin 
v. Owen, 55 Ind. 243; Gaylor v. Mc- 
Henry, 15 Ind. 383; Hoyt v. Davis, 21 
Mo. A. 235 (holding that the personal 
estate of a deceased husband given 
to the widow by statute was dower 
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or has left him without justification ;?? and there 


are statutes forfeiting a husband’s 
ceased wife’s property, because of 


her, or his willful neglect or refusal to support her, 
ete;28 but of course statutes of this nature apply 
to such cases, and such cases only, as come within 


their terms.24 Under the Californi 


is entitled to the whole of her deceased husband’s 


estate only when she is a member 


within a statute barring dower inj 
case of abandonment and adultery); 
Drinkhouse’s Est., 11 Pa. Co. 96, 29 
WklyNC (Pa.) 35. 

22. See Drewry v. Drewry, [1916] 
2 A. C. 681, 30 DomLR 581, 35 West 
LR 266 [rev 9 Alta. L. 363, 27 Dom 
LR 716, 34 WestLR 103 (aff 33 West 
LR 73, 423)] (holding that under 
the Married Women’s Relief Act of 
Alberta, providing for an applica- 
tion to and relief by the court in a 
case where a widow would receive 
less under the will of her deceased 
husband than she would haye had 
had he died intestate, and providing 
also that any answer or defense that 
would have been available to the 
husband of the applicant in a suit 
for alimony shall be equally avail- 
able to his executor or administrator, 
a widow is not entited to an allow- 
anee where she was separated from 
her husband for a long time and the 
separation was unjustifiable on her 


part). 
23. Hill v. Taylor, (Ind.) 117 NE 
Clark v. Clement, 71 N. H yi 


930; ; 
51 A 256; High v. Bailey, 107 N. 
70, 12 SE 45; In re Kvist, 256 Pa. 30, 
100 A 523; In re White, 188 Pa. 6338, 
41 A 742 [aff 28 PittsbLegJNS 402]; 
Dusenbury’s Est., 16. Pa. Dist. 389, 
34 Pa. Co. 385; Grubb’s Est., 10 Pa, 
Dist. 448, 25 Pa. Co. 413; Brown’s 
Est,, 36, Pa. Co. .13. 

24. See cases infra this note. 

{a] Thus (1) in order to bar the 
rights of the widow under the In- 
diana statute providing that a wife 
shall not share in her husband’s 
estate if she shall have left him and 
shall be living at the time of his 
death in adultery, two things must 
concur: First, she must have left 
her husband; and, second, she must 
have been living in adultery at the 
time of his death. Shaffer v. Rich- 
ardson, 27 Ind. 122; Spade v. Haw- 
kins, 60 Ind. A. 388, 110 NE 1010, 
1012. (2) “The statute here contem- 
plates, not only a relation wherein 
the wife after abandoning her hus- 
band is found at the time of his 
death domiciled with a man _ other 
than her husband in a state of adul- 
tery, but also a status wherein an 
inclination to adultery is a present 
element, with the purpose and prac- 
tice of following such inclination to 
its logical conclusion at convenience 
and whenever opportunity affords. 
... Doubtless the legislative pur- 
pose in the enactment of these stat- 
utes was to preclude the surviving 
unfaithful immoral husband or wife 
from participating as a distributee 
in the estate of the deceased spouse, 
and thus, to some extent, to promote 
fidelity to the marital vows. The 
standard of conjugal unfaithfulness 
and immorality effective to that end, 
however, is prescribed by the stat- 
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rights in his de- | of him.?> 


his desertion of 
Spouse.26 


a code, a widow 


of his family at 


945. (6) The Missouri statute bar- 
ring dower, which is held to include 
also the widow’s share of personalty, 
in case the wife leaves her husbana 
and lives with an adulterer does not 
apply where a wife, after her hus- 
band’s desertion of her, and his pre- 
tended marriage with another, goes 
away and lives with an adulterer, 
Hoyt v. Davis, 21 Mo. A. 235. -(7) 
The New Hampshire statute (L. 
[1879] c 87), providing that a hus- 
band should not be entitled to an 
“estate by the curtesy,” in any lands 
and tenements of his deceased wife, 
nor to any portion of her personal 
property “if he shall have willingly 
abandoned and absented himself 
from the deceased, or wilfully ne- 
glected to support and maintain her, 
or shall not. haye been heard from, 
in consequence of his own neglect, 
for the term of three years next 
preceding her death,” related merely 
to the husband’s estate by the cur- 
tesy in her real property and his 
rights in her personal property, and 
did not apply to the estate in fee in 
real property given by Gen. L. ¢@ 202 
§ 16, to a husband where the wife 
dies without issue, and the husband 
has no estate by the curtesy. Mar- 
tin v. Swanton, 65 N. H. 10, 18 A 
170. (8) The present statute, how- 
ever, is broader and declares that un- 
der such circumstances the husband 
“shall not be entitled to any interest 
or portion in her estate, real or per- 
sonal, except such as she may have 
given to him in her will.” Pub. St. 
ec 195 § 18. (9) Under this statute 
mere adultery on the part of the 
husband does not forfeit his rights; 
nor does the fact that he lived in 
adultery for many years show an 
abandonment as a matter of law, 
but it is evidence tending to prove 
his intention to abandon. Clark v. 
Clement, 71 N. H. 5, 51 A 256. (10) 
Neither does an abandonment, within 
the meaning of the statute, arise 
merely from the fact that husband 
and wife separate and live apart 
(Newton v. Truesdale, 69 N. H. 634, 
45 A 646), (11) especially when the 
separation is the result of an agree- 
ment between the parties (Clark v. 
Clement, supra; Foote v. Nickerson, 
70 N. H. 496, 48 A 1088, 54 LRA 554). 
(12) If a husband compels his wife to 
leave him by failing to provide for 
her support, this amounts to an aban- 
donment of her within the meaning 
of the North Carolina statute. High 
v. Bailéy, 107 N. C. 70, 12° SEH 45) 
(13) Under the Pennsylvania statute 
forfeiting a husband’s right to his 
deceased wife’s personal property 
where from “drunkenness, profligacy, 
or other cause” the husband “shall 
neglect or refuse to provide for his 
wife, or shall desert her,” a husband 
does not forfeit his right by reason 


ute. This standard respecting the 
wife is that she must have left her 
husband and be living in adultery at 
the time of his decease.” Spade v. 
Hawkins, supra. (3) Habitual pros- 
titution is “living in adultery” with- 
in the meaning of the statute (Good- 
win v. Owen, 55 Ind. 243), (4) but a 
single act of adultery df not (Gaylor 
v. McHenry, 15 Ind, 3) (5) The 
statute does not apply to a wife who 
has been abandoned by her husband, 
and who has thereafter been guilty 
of adultery, but not for several years 
immediately preceding his death. 
Zeigler v. Mize, 132 Ind. 403, 31 NE! 


of drunkenness or debauchery un- 
less there is also proof of neglect or 


refusal to support the wife, or of 
desertion. Cremers’ Est., 12 Phila. 
(Pa.) 163:, Hilker’s DWst.'"b° Pat? Co. 
142, 22 WklyNC (Pa.) 148. (14) 


Neither is a husband estopped from 
asserting his rights in his deceased 
wife’s real estate by a decree of the 
orphans’ court confirming an audi- 
tor’s report which found that he had 
forfeited his rights in her personalty 
by failure to support her. Lease v. 
Ensminger, 5 Pa. Super. 329, 41 Wkly 
NC 97. (15) The statute applies, 
however, where by reason of the 


[§§ 100-101 


his death so as to be entitled to demand support 


[§ 101] b. Causing or Procuring Death of 
In a few jurisdictions it is the rule that 
a widower who feloniously took the life of his wife 
is not entitled to sueceed to her estate,?7 but in a 
majority of jurisdictions wherein the question has 
arisen, it is the rule that a statute of descent and 
distribution conferring ecrtain rights on the sur- 


husband = /Grankenness or neglect 
the wife is compelled to labor and 
support herself and family by her la- 
bor. Hilker’s Est., supra. (16) And 
it applies to a case of willful de- 
sertion by a husband for the pre- 
scribed period, although he has con- 
tributed to his wife’s support under 
an order of court entered against 
him either with or without his con- 
sent. Birchard’s Est., 1. Pa. Dist. 185, 
11 Pa. Co. 234. [aff 154 Pa. 89, 25 A 
1060]. (17) Where a husband left 
his wife surreptitiously, refused her 
request to return to him, sent no 
money to pay her expense in travel- 
ing to him, made no preparation to 
receive her in his new place of abode, 
and for twenty-one years prior to her 
death neglected to contribute to her 
support, it was held that he was 
not entitled to participate in the dis- 
tribution of her estate. In re White, 
188 Pa, 638, 41 A 742. (18) Desertion 
and adultery by the wife if condoned 
by the husband will not deprive her 
of the right to share in his estate, 
and a renewal of marital relations by 
the husband will constitute such con- 
donation. Drinkhouse’s Hst., 11 Pa. 
Co. 96, 29 WklyNC 385. 


irra In re Miller, 158 Cal. 420, 111 
26. Rule where death of intestate 


was caused by heir or next of kin 
ener than husband or wife see supra 

27. Perry v. Strawbridge, 209 Mo. 
621, 108 SW 641, 125 AmSR, 510, 16 
LRANS 224,14 AnnCas 92; Van Al- 
styne v. Tuffy, 169 NYS 173; Box'v. 
Lanier, 112 Tenn. 393, 79 SW 1042, 64 
LRA 458; In re Cash, 20 New Zeal. 
Bs; GFZ: And see Beddingfield v. 
Estill, 118 Tenn, 39, 100 SW. 108, 9 
LRANS 640, 11 AnnCas 904 (recog- 
nizing the rule, but holding it in- 
applicable in the particular case). 
Compare Matter of Wolf, 88 Misc. 
433, 150 NYS 738 (holding that a hus- 
band, unintentionally killing his wife 
in trying to shoot her paramour, with 
whom she had eloped, is not barred 
from taking a distributive share in 
her estate pursuant to Decedent 
Estate Law § 100). 

[a] Reasons for rule—‘The stat- 
ute we are called upon to construs, 
reads: ‘When a wife shall die with- 
out any child or other descendants in 
being capable of inheriting, her wid- 
ower shall be entitled to one-half of 
the real and personal estate belong- 
ing to the wife at the time of her 
death, absolutely, subject to the 
payment of the wife’s debts... 
Our statutes of descents and distri- 
butions, as Wwe have seen, both af- 
firm and modify the common law, but 
nowhere specifically mention that 
rule or doctrine of the common law 
which precluded the murderer from 
inheriting from his victim. This lat- 
ter is not so inconsistent with the 
statute as to call upon us to say 
that such portion of the common law, 
previously existing, was repealed or 
changed by the act of 1895.... We 
should not and will not hold, that 
‘widower’ as used in section 2938, 
supra, means one who has created a 
condition by murderous hands and 
heart. This case is without the 
statute. ‘Widower’ as there used 
means one who has been reduced to 
that condition by the ordinary and 
usual vicissitudes of life, and not one 
who, by felonious act, has himself 
ereated that condition.’ Perry v- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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viving husband or wife, and making no exception on 
account of criminal conduct, is applicable in a case 
where the death of the intestate was caused by his 
or her spouse.?® In a few states, there have been 
enacted statutes intended to preclude a person who 
has eaused or procured the death of another from 
inheriting the latter’s property, but a surviving 
spouse is excluded by such statutes only when the 
case comes within their provisions.?° 

[§ 102] ¢. Divorce.*° A woman who has been 
divorced a vineulo matrimonii is not in any sense 
the widow of her husband, and, in the absence of a 
statute so authorizing, can elaim no distributive 
share of his estate, at least in the jurisdiction where 
the divorce was granted;*1 and the rule is usually 
the same where the divorce was granted in another 
jurisdiction.?2. So ordinarily a divorced husband 
is barred from sharing in the estate of his former 
wife on her death,** but in New York a divorce 
in another state obtained by the wife is under cer- 
tain circumstances not recognized, and the husband 
is not barred at her death from his distributive 
share in the wife’s property within the state.%4 
When by statute the wife’s right of dower is pre- 
served when she is divorced for the fault of the hus- 
band, such statute does not also entitle her to a 
widow’s share or a right in his personal estate at his 
death.3> A divorce a mensa et thoro merely does 


Strawbridge, 209 Mo. 621, 637, 645, 
108 SW 641, 645, 123 AmSR 510, 16 
LRANS 244, 14 AnnCas 92. 

28. Ga.—Hagan v. Cone, (A.) 94 


in effect, 
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nore the legislative rule governing 
the descent of property, and would, 
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not bar a wife’s rights in her husband’s property 
on his death.*® Also the mere fact that the hus- 
band committed acts constituting grounds for di-: 
vorce does not bar him of his right to a distributive 
share in the estate of his wife where no divorce was 
in fact obtained.** While generally an interlocutory 
decree of divorce does not bar the rights of inherit- 
ance of the husband or wife in the other’s prop- 
erty,°® yet the contrary has been held as to a 
divorce granted under a statute providing that the 
decree shall state that it does not become absolute 
and take effect until the expiration of six months 
from the time of its rendition, it being deemed that 
the only purpose of the statute is to prevent a new 
marriage of one or both of the parties within the 
six months’ period.®® 

[§ 103] d. Remarriage in Mistaken Belief That 
Spouse Is Dead. Where a woman who has been de- 
serted by her husband remarries in the belief that he 
is dead, when in fact he is living, she is not thereby 
estopped on his death from electing to take against 
his will as his widow.*° 

[§ 104] 6. Election *1—a.. Right of. In many 
of the states there are statutes -providing that in 
certain cases a widow shall have the right to elect 
between dower and a certain distributive share, and 
in some states a right of election is given a sur- 
viving husband.42 In Maine a widow may waive a 


NE 544, 57 AmR 717 [aff 87 Hun 
152]; Uecker v. Thiedt, 137 Wis. 634, 


SE 602 (reviewing authorities) 

Kan.—McAllister v. Fair, 72 Kan. 
533, 84 P 112, 115 AmSR 233, 3 LRA 
NS 726, 7 AnnCas 973 (reviewing 
iin a 

y.—Eversole yv. Eversole, 169 Ky. 

793, vis SW 487, LRA1916E 593. 

Minn.—Gollnik  v. Mengel, 112 
Minn. 349, 128 NW 292. 

Okl.—Holloway v. McCormick, 41 
Okl. 1, 186 P 1111, 50 LRANS 536; 
De Graffenreid v. Iowa Land, etce., 


Co., 20 Okl. 687, 95 P 624, 640 [quot 
Cyc]. 
ote eee Hst., 29 Pa: Super. 


Tex.—Murchison Vv. Murchison, 
(Civ. A.) 203 SW 423; Hill v. Noland, 
(Civ. A.) 149 SW 288. 

[a] Reasons for majority rule. 
(1) “That any one should be given 
property as the result of his crime 
is abhorrent to the mind of every 
right-thinking person, and is a strong 
reason why the lawmakers, in fixing 
the rules of inheritance and prescrib- 
ing punishment for felonious homi- 
cide, should provide that no person 
shall inherit property from one 
whose life he has feloniously taken. 
A statute of this character has been 
enacted in at least one state. (Iowa 
Code, 1897, § 3386; In re Kuhn, 125 
Iowa 449, 101 NW 151, 2 AnnCas 657). 
The horror and repulsion caused by 
such an atrocity, however, do not 
warrant the court in reading into a 
plain statutory provision an excep- 
tion which the statute itself in no 
way suggests. If the statute were 
of doubtful meaning and open to two 
constructions there might be room 
to infer that the legislature intended 
the one which would be most reason- 
able and just in its application. As 
will be observed; however, the rule 
of inheritance is explicit, and the 
statute contains no hint that any 
one is to be excluded on account of 
misconduct or crime... . Besides, 
the penalties for felonious homicides 
are definitely prescribed in another 
statute, and the loss of the inherit- 
able quality or the forfeiture of an 
estate is not among them. If the 
court should hold that the loss of 
heirship and the forfeiture of an 
estate were a consequence of 
Brandt's crime, it would have to ig- 


x impose a punishment for | 119 NW 878. 
his crime in addition to that pre- 32. Boyles v. Latham, 61 Iowa 
seribed by the only body authorized |174, 16 NW 68; Marvin vy. Marvin, 59 


to declare penalties for violations of 
law.’ Nor is it easy to attribute to 
the legislature an intention to take 
from a criminal the right to inherit 
as a consequence of his crime, since 
the constitution provides that no con- 
viction shall work a corruption of 
blood or forfeiture of estate. (Bill 
of Rights, § 12; Gen. Stat. 1901, § 
94.)” McAllister v. Fair, 72 Kan. 533, 
84 P 112, 115 AmSR 233, 3 LRANS 
726, 7 AnnCas 973. (2) After stat- 
ing the reasons given in McAllister 
v. Fair, supra, the court in one case 
said: ‘“‘Another reason why we could 
not hold that Leonard McCormick’s 
crime in murdering his wife deprives 
him of the right to inherit property 
from her and denied the claim of his 
heirs to such property after his 
death, is that this court is committed 
to the contrary doctrine.” Holloway 
v. McCormick,’ 41 Okl. 1, 7, 136 P 
1111, 50 LRANS 536. 

29. Bruns v. Cope, 182 Ind. 289, 
105 NE 471; In re Kuhn, 125 Iowa 
449, 101 NW 151, 2 AnnCas 657. 

[a] Application of statutes.—Un- 
der the act of March 2, 1907 (Acts 
[1907] e¢ 95), providing that no one 
who causes the death of another, and 
shall have been convicted, may take 
any of the property of the decedent, 
a husband who unlawfully caused the 
death of his wife may inherit where 
there has been no conviction. Bruns 
v. Cope, 182 Ind, 289, 105 NE 471. 

{b] Amendment of statute. — 
Code § 3386, providing that ‘no per- 
son who feloniously takes or causes 
or procures another so to take the 
life of another shall inherit from 
such person, or take by devise or 
legacy from him, any portion of his 
estate,” before its amendment so as 
to bring a surviving spouse within 
its express terms, did not deprive a 
widow, who was the murderer of her 
husband, from her distributive share 
of his estate, under Code § 3366. In 
re Kuhn, 125 Iowa 449, 450, 101 NW 
151, 2 AnnCas 657. 

30. Effect of divorce generally see 
Divoree [14 Cye 727]. 

Waiver or release by ment 
made in ponte tae of divorce sev 
supra § 9 

31. In a5 Ensign, 103 N. Y. 284, 8 


Iowa 699, 13 NW 851 
aaa Jacobs v. Gaskill, 69 Kan. 872, 

34. eckion of Degaramo, 86 Hun 
390, 33 NYS 502. 

85.. Kent v. McCann, 52 Ill. ‘A. 
305; Crane v. Fipps, 29 Kan. 585; 
Weindel v. Weindel, 126 Mo. 640, 29 
NW 715. 

36. Hokamp v. Hagaman, 36 Md. 
511; Rolfe v. Perry, 1 New Rep. 428. 
And see Schnepfe v. Schnepfe, 124 
Md. 330, 92 A 891, AnnCas1916D 988 
(dictum). 

87. Jardine v. O’Hare, 66 Misc. 33, 
122 NYS 463. 

38. In re Seiler, 164 Cal. 181, 128 
P 334, AnnCasi914B 1093, 

39. Durland v. Durland, 67 Kan. 
734, 74 P 274, 68 LRA 959. 

40. Willis v. Jones, 42 Md. 422. 

41. Election: 

Between: 

Distributive share and homestead 

see Homesteads. 

Dower and homestead see Dower. 

Dower and settlement or provision 

made during coverture see Dower 
[14 Cye 964]. 
To take under or against will see 

Wills [40 Cye 1963 et seq]. 


42. Colo.—Crandall Vv. Sterling 
Coal Min. Co., 1 Colo. 106. 
Ga.—Farmers’ Banking . Co. v. 


Key, 112 Ga. 301, 37 SE 447; Truett 
v. Funderburk, 93 Ga, 686, 20 SE 260; 
Nosworthy v. Blizzard, 53 Ga. 668. 

T1l.—Blankenship v. Hall, 233 Il. 
16°84 ONE’ 1927" "122 AmSR 149; 
Scheible v. Rinck, 195 Ill. 636, 63 NE 
497; Sturgis v. Ewing, 18 Ill. 176; 
Leischner v. Kaiser, 156 Ill. A. 123. 

Towa.—Conn vy. Conn, 58 Iowa 747, 
13 NW 51. 

Mass.—Downey v. King, 201 Mass. 
59, 87 NE 468; Mathews v. Mathews, 
141 Mass. 511, 6 NE 776. 

Mo. —Keeney v. MeVoy, 206 Mo. 42, 
103 SW 946; Brawford v. Wolfe, 103 
Mo. 391, 15 SW 426; Welch v. An- 
derson, 38 Mo. eee Brown Vv. Tucker, 
135 Mo. A, 598, 117 SW 96. 

N. H.—Hunkins v. Hunkins, 65 
Ne 95; 18) A 655. 

S. C.—Glover v. Glover, 45 S. C. 51, 
22 SE 739; Gray v. Givens, 11'S. c. 
Eq. 511; Douglass v. Clarke, 4 °S5,.¢, 
Eq, 143. 
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‘¢pnecuniary provision’? made for her after marriage 
and save her right and interest by descent.** _Stat- 
utes of this character confer a right of election in 
such cases, and such eases only, as come within their 
terms ;** and there ean be no election between stat- 
utory rights conferred on a widow, unless the statute 
provides therefor.*? The widow’s right to an elec~ 
tion given by statute cannot be defeated by assailing 
the validity of the administrator’s appointment, 
when such appointment is within the apparent juris- 
diction of the probate court.*® 

[§ 105] b. Necessity of. When a statute gives 
a surviving spouse certain rights absolutely, no elec- 
tion is necessary in order to retain those rights;*? 
and where a statute entitles a husband to a distribu- 
tive share in his wife’s estate in the absence of pro- 
vision for him on her part by will, his right becomes 
absolute on her death without having made such 
provision for him, and requires of course no waiver 
on his part under another statute requiring a waiver 
of provisions made for him in the wife’s will as a 
prerequisite. However, where the statute gives the 
widow the right to elect to take a certain share of 
the husband’s estate as an alternative to other pro- 
vision, but requires her to make such election within 
a specified time, she may, by failing to make election 
as required, forfeit the right altogether.t® A 
Georgia decision goes so far as to deny the right of 
dower also when the widow fails to apply therefor 
within ‘the time prescribed by law, although she has 
already failed duly to eleet to take a child’s part, 
the result being that she has no leviable interest in 
the realty whatever.5° In Missouri it is held that 
the widow’s right to her statutory portion of per- 
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sonalty is absolute and requires no election on her 
part to confirm it;°' but as to realty the rule seems 
to be similar to that stated above, and the widow 
who fails to make the election prescribed by the 
statute is given dower and deprived of her rights 
under an alternative provision.®? In South Carolina, 
it has been held that the husband may be foreed to 
elect between his right of curtesy in his deceased 
wife’s land and his elaim under the statute of dis- 
tribution.®s In Massachusetts the surviving spouse 
takes the share given by statute, instead of dower 
or curtesy, unless he or she elects to take the latter 
within the time specified by statute.®* 

[§ 106] c¢. By What Persons. In some states 
the right of election conferred by statute on a sur- 
viving spouse, to be effective, must be exercised by 
the surviving spouse, or by someone acting as his or 
her agent, during his or her lifetime;°° and where the 
surviving spouse dies without having made an elee- 
tion, his or her heirs or representatives can neither 
make the election nor take or recover the share 
given by statute in ease of an election being made as 
provided.®® In other states, however, it is held that, 
where a widow dies without having made an election 
between her dower and the statutory provision in 
lieu thereof, election may be made by her heirs.5? 

{§ 107] d. Requisites and Sufficiency. Where 
the statute conferring the right of election upon a 
surviving spouse names certain formal requirements, 
such as the acknowledgment and filing of a declara- 
tion in the offices of certain officials within a speci- 
fied time, a compliance with such requirements is 
necessary and sufficient to constitute an eleetion.®§ 
In a number of states, however, there are few or no 


And see Mack v. Johnson, 59 Ark.) band, includes grandchildren, so that|Co., 1 Colo. 106; Farmers’ Banking 


333, 27 SW 231 (holding that, while 
the act of Nov. 29, 1862 [Mansfield 
Dig. § 2599] provided that a widow, 
on relinquishing her dower interest, 
could claim a child’s portion in the 
husband's estate, this statute was 
repealed by the adoption of the Con- 
stitution of 1864, § 7 of the schedule 
of which provided that all laws in 
force on March 4, 1861, should be 
still in foree, as it was evidently 
the intention of the constitutional 
convention to adopt such laws, to the 
exclusion of all others). 

43. Pinkham v. Pinkham, 95 Me. 
71, 49 A 48, 85 AmSR 392. 

44. Falligant v. Barrow, 133 Ga. 
87, 65 SE 149 (holding the statute in 
question inapplicable to property de- 
vised by will); Scheible v. Rinck, 195 
Ill. 686, 63 NE 497; Keeney v. Mc- 
Voy, 206 Mo. 42, 1038 SW 946; Von 
Arb v. Thomas, 163 Mo. 33, 63 SW 
94; Payne v. Payne, 119 Mo. 174, 24 
SW 781; Brawford v. Wolfe, 103 Mo, 
391, 15 SW. 426. 

[a] Applications of statutes.—(1) 
A statute providing that, if a hus- 
band or wife dies testate, leaving no 
child or descendants of a child, the 
surviving husband or wife may elect 
to take, in lieu of dower and of per- 
sonal estate to which he or she may 
be entitled with such dower, abso- 
lutely and in his or her own right, 
one half of all real and _ personal 
estate after payment of debts, does 
not apply to a surviving husband 
who has not renounced the provision 
made in his wife’s will within one 
year after probate so as to become 
entitled to dower. Scheible v. Rinck, 
195 Til 686, 63. NE 497. (2) The 
word “children,” in Rev. St. (1899) 
§ 2944 (St. Annot. [4906] p 1697), 
providing that, where a husband dies 
leaving a “child or children” or other 
descendants, the widow, if she has a 
“child or children” by such husband 
living, may elect to take a child's 
share in the real estate of the hus- 


the widow of one dying seised .of 
land leaving a child of a deceased 
child of the widow and decedent is 
entitled to elect to take a_ child's 
share. Keeney v. MeVoy, 206 Mo. 
42, 103 SW 946. (38) Since a widow 
has no dower interest in land of the 
husband in which she has been given 
a life estate under a marriage con- 
tract, she cannot elect to take abso- 
lutely a child’s part in lieu of dower 
therein. Payne v. Payne, 119 Mo. 
174, 24 SW 781. (4) Ancestral or 
collateral kindred are not ‘‘descend- 
ants” within the meaning of a stat- 
ute providing that, where the hus- 
band dies without any child or other 
descendants capable of inheriting, 
the widow may elect to take in fee 
one half of his real and_ personal 
property in lieu of dower. Brawford 
v. Wolfe, 103.Mo. 391, 15 SW 426. 

When statutes require election see 
infra § 105. 

45. Hutchings v. Davis, 68 Oh. St. 
160, 67 NE 251. : J 

46. Brawford v. Wolfe, 103 Mo. 
391, 15°SW 426. 

47. Anderson v. Burney, 146 Ga. 
138, 93 SE 98; Dahlman v, Dahlman, 
28 Mont. 373, 72 P 748. 

fa] No children.—‘The widow is 
not put to an election between dower 
and a child’s part, where the intes- 
tate husband leaves neither children 
nor those representing -children, be- 
cause the whole estate goes to her 
as heir. It is only where there are 
children or representatives of chil- 
dren that the widow is required to 
affirmatively elect a child’s part be- 
fore she can take as heir.” Ander- 
son v. Burney, 147 Ga. 138, 142, 93 
SE 93. 

48. Adams v. Adams, 10 Metce. 
(Mass.) 170; Hayes v. Seavey, 69 
N. H. 308, 46 A 189. 

Election where will makes provi- 
sion for surviving spouse see Wills 
[40 Cye 1963 et seq]. 

49. Crandall y. Sterling Coal Min. 


Co.. v. Key, 112 Ga. 301, 37 SE 447; 
Nosworthy v. Blizzard, 53 Ga. 668. 

50. Farmers’ Banking Co. v. Key, 
112 Ga. 301, 87 SE 447. 

51. Hasenritter v. Hasenritter, 77 
Mo. 162; Lich v. Lich, 158 Mo. A. 400, 
138 SW .558; Brown v. Tucker, 135 
Mo. A. 598, 117 SW 96. 

52. Keeney v. McVoy, 206 Mo. 42, 
103 SW 946; Welch v. Anderson, 28 
Mo.. 293. 
ea Gray v. Givens, 11 S. C. Eq: 

54. Downey v. King, 201 Mass. 59, 
87 NE 468. 

55. Castleman v. Castleman, 184 
Mo. 4382, 838 SW 757. 

56. Truett v. Funderburk, 93 Ga. 
686, 20 SE 260; Wilson v. Bell, 45 Ga. 
514; Beavors v. Winn;, 9 Ga. 189; 
Bryant v. Christian, 58 Mo. 98; Welch 
v. Anderson, 28 Mo. 293; Nute v. 
York, 66 N. H. 541, 23 A 429. 

57. Snelgrove v. Snelgrove, 4 S. C. 
Eq. 274; Douglass v. Clarke, 4 S. C. 
Eq. 148. 

58. Wash v. Wash, 189 Mo. 352, 
87 SW 993, 107 AmSR 353; Allen v. 
Harnett, 116 Mo. 278, 22 SW 717; 
Price v. Woodford, 43 Mo. 247; Wat- 
son v. Watson, 28 Mo. 300. 

{a] TWlustrations.—(1) Where, in 
view of Rev. St. (1899) § 2943, pro- 
viding that a widow's declaration to 
take an undivided one half of her 
husband's real estate, subject to his 
debts, in lieu of dower, shall be ac- 


knowledged and filed in the office of . 


the clerk where letters of administra- 
tion shall have been granted, with- 
in twelve months thereafter, and that 
such declaration shall also be filed in 
the recorder’s office in the same 
county within fifteen months af- 
ter the. granting of. letters, a 
widow's declaration was duly exe- 
cuted and filed with the probate 
judge of the county where letters 
were issued on her deceased’s hus- 
band’s estate, but was not recorded 
in the recorder’s office within the 


For later cases, developments and changes in the law see cumulative Annotations, same title, pe ge and note number, 
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formal requirements ®® other than that the election 
shall be made within a specified time °° after the 
granting of letters of administration ;*! and in such 
states the election of a widow to take her statutory 
alternative of dower may be presumed or inferred 
from acts or conduct as well as shown by evidence 
of an express exercise of the right.®* In the absence 
of evidence showing the election of the widow to 
take her alternative right, the presumption is that 
she took her primary right,®* and it has been held 
that in ease of her failure to elect such alternative 
right within the proper time no presumption arises 
that she ever had any vested estate in fee in deced- 
ent’s realty.°¢ However, a presumption of the 
widow’s election against dower, especially where 
such election would be for her interest, will be raised 
by her remaining in possession of the land until her 
right of dower becomes barred,®> but such presump- 
tion may be rebutted by evidence of her intention 
not to hold the land for herself, but for the use of 
herself and minor children until the youngest be- 
comes of age, and that the land shall then be divided 
among all the children.6® Also, where, during the 
time within which the widow has a right to elect 
against dower, she sells the whole of the land, or an 
estate therein beyond the term of her own life, her 
election is made, and her conveyance will pass her 
distributive share;°’ and there is an election against 
dower if she purchases part of the real estate and 
joins with the other heirs at law in the deeds for 
other portions, and receives part of the purchase 
price,®® or otherwise deals with the land, or an in- 
terest therein, as if she were the absolute owner.®® 
It was held in Illinois that allegations by the widow 
in legal proceedings of her ownership of a portion of 
the premises in fee constituted a sufficient election 
against dower.’® Also it has been held that, where 
the question of the widow’s election by conduct to 
take dower has once been fairly submitted to the 
jury and decided by them, the court will not disturb 
their finding on appeal.” 

[$ 108] e. Effect—(1) In General. In juris- 
dictions where an election between dower and a dis- 
tributive share is required,’? the acceptance of one, 
whether intended as a waiver of the other or not, 
is a bar both at law and in equity to a claim for the 
other;7* and such election, unless caused by decep- 
tive misstatements, will not be set aside;’* but 
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obviously the acceptance of either dower or a dis- 
tributive share is no bar to the other in a juris- 
diction where an election is not required,’® and 
where under a statute having alternative provisions 
the widow is required, if she claims under one of 
them, to make a formal election, but no such re- 
quirement is imposed on her if she wishes to take 
under others, an election to take under the latter 
is no bar to her subsequent election to take under 
the former.“® Where the widow has once elected to 
take money, and there is no money of the estate or 
evidence of debt due the decedent, she cannot claim 
in heu thereof proceeds of the sale of personal prop- 
erty;*? and a written relinquishment by the widow 
of property once regularly appraised and set apart 
to her, and her election to take other property of 
equivalent value will conelude her, if all the pro- 
ceedings have been regular and free from fraud,’§ 

[§ 109] (2) Of Election to Take Distributive 
Share or Renounce Dower.”® The acceptance of a 
statutory alternative provision by the widow is a 
legal bar to her right of dower, and such acceptance 
may be pleaded at law as a defense to her demand 
therefor.6° In South Carolina the widow, by aec- 
cepting a distributive share, is barred of dower not 
only in the lands of which her husband died seized, 
but also in those which he had aliened,®t but in 
other jurisdictions the rule is otherwise as to lands 
which he had aliened by a conveyance which did 
not extinguish her dower right,°? especially where 
the conveyance was made with a fraudulent intent 
of cutting down her marital rights.8° The widow’s 
right to revoke a binding election must depend on 
her affirmatively proving that she was misled as to 
the condition of the estate before making it.8* An 
agreement made by a widow who has administered 
on her husband’s estate to take personal property 
which she has purchased with the profits of the 
estate in lieu of dower will be binding, and on. her 
death such property will pass to such husband’s 
estate.®> 

[§ 110] (8) Of Election to Take Dower. A 
widow will not be allowed to retract an election once 
made to take dower instead of claiming her alterna- 
tive right as heir,8® where such election has been 
made in the form prescribed by law,8* unless perhaps 
upon grounds of equity shown to exist by evidence 
inherent in the circumstances or extrinsic.88 She 


time specified, the declaration was|92 SH 211; Jossey v. Brown, 119 Ga.| (so holding where the specific prop- 
ineffective. Wash v. Wash, 189 Mo.| 758, 47 SE 350; Snipes v. Parker, 98 | erty given by statute to the widow of 


352, 87 SW 993, 107 AmSR 353. (2) |Ga. 522, 25 SE 580. 

Where the declaration was mailed 65. Sewell v. Smith, 54 Ga. 567. 
66. Farmers’ Banking Co. v. Key,| appraised together with the other 
filing within the meaning of the stat-|112 Ga. 301, 37 SE 447. 


but not received, there was not a 


a deceased person and relinquishea 
by her in writing had been regularly 


property of the estate, which she 


ute. Allen v. Harnett, 116 Mo. 278, 67. Brown v. Cantrell, 62 Ga. 257.| elected to take and received, and the 


22 SW 717. (3) The institution of a 
suit by a widow to recover dower, | 215 
and her signed and sworn declara- 6 

tion in the petition that she thereby | 737, 58 SE 346 


68. Avant v. Robertson, 27 8S. C. L.| conduct of the appraisers and ad- 


ministrators had been free from 


9. Rountree v. Gaulden, 128 Ga.| fraud). 


79. Acceptance of proceeds of sale 


elected to take as dower the third 70. Gullett v. Farley, 164 Ill. 566, | of realty as constituting bar or estop- 
part of the husband's lands consti- | 45 NE 972 (where a widow filed a bill | pel see supra § 99. 


tute no bar to her subsequent claim, | for partition, alleging that she was 


so. Avant v. Robertson, 27 S. C. 


made in the manner and within the| the owner in fee of the undivided] L. 215. ; 
time prescribed by statute, of the|one half of land left by her hus- 81. Evans v. Pierson, 43 S. C. L. 9. 


right to take a child’s share in lieu| band). 
Loereny Watson v. Watson, 28 Mo, 


59. Royston y. Royston, 21 Ga. 161 72. See supra § 105. 


g2. Crecelius v. Horst, 4 Mo. A. 


71. Avant v. Robertson, 27 S. C. L. | 419; Leinaweaver v. Stoever, 1 Watts 
TO eee 


& S. (Pa.) 160. 
83. Newton v. Newton, 162 Mo. 


(holding notice to the administrator 73. Buist v. Dawes, 24 S. C. Eq.| 173, 61.SW 881. 


unnecessary where the widow makes | 281. 


her declaration before the ordinary). 74. Hornsey v. 


60. Cole v. Cole, 135 Ga. 19, 68] 371. 


4. : 7. 
61. Smith v. King, 50 Ga. 192. 160, 67. NE 251. 
62. Farmers’ Banking Co. v. Key, 


84. Lavender v. Daniel, 58 §S. C. 
Casey, 23 Mo.|125, 36 SE 546. 
85. Hunter v. Jones, 6 Rand. (27 


5. Hutchings v. Davis, 68 Oh. St.| Va.) 541. 


86. Glover v. Glover, 45 S. C 51, 


Acceptance of proceeds of sale of | 22 SE 739; Buist v. Dawes, 24 S. C. 


112 Ga. 301, 37 SE 447; Sloan vy. Whit- | realty as constituting bar or estop-| Eq. 281; Quarles y. Garrett, 4 S. C. 


aker, 58 Ga. 319. 


1 see supra § 99. 
63. McEntire v. Brown, 28 Ind. Pere. Watson v. Watson, 28 Mo, 300. 87. Mathews v. 


Eq. 145. 
Mathews, 141 


347; Peebles v. Bunting, 103 Iowa 77. Gerrity’s Hst., 1 LegRec (Pa.) | Mass. 511, 6 NE_776. 


489, 73 NW 882 


0 214. 
64. Heard v. Kenney, 146 Ga, 719, 78. Telford v. Boggs, 63 Ill. 498! 281 


88. Buist v. Dawes, 24 S. C. Eq. 
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cannot afterward recover an interest in fee in sub- 
sequently discovered realty, although she may have 
dower therein;*® nor ean her representatives do so 
after her death, although offering to make compensa- 
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ceived.®° 


tion for the dower, or sum in lieu thereof, re- 


IV. RIGHTS AND LIABILITIES 
A. Nature and Establishment of Rights 
Rights of Expectant Heirs before 
No one can be an 
heir of a living person; and, before the death of the 
ancestor, an expectant heir has no interest or estate 


[§ 111] 
in General—1l. 
Death of Ancestor Generally.?* 


89. Hamilton v. Phillips, 83 Ga. 
293, 9 SE 606. 
tat Buist v. Dawes, 24 S. C. Eq. 
91. Cole v. Cole, 135 Ga. 19, 68 SE 


784 
92. Cross references: 

Declarations of intestate concerning 
property as evidence against heirs 
and next of kin see Evidence [16 
Cyc 990, 997]. 

Estoppel against intestate as_bind- 
eae heirs see Estoppel [16 Cyc 
18]. 


Liability of heir as executor de son 
tort see Executors and Administra- 
tors [18 Cyc 1358]. 

Representation of absent heirs or 
roe ae see Absentees §§ 17, 


Rient of next of kin to be appointed 
administrator see Executors and 
Administrators [18 Cyc 86]. 

Bighia of heirs: 


Deceased partner see Partner- 
ship [30 Cye 627]. 

Infant grantor, to avoid deed by 
him see Infants [22 Cye 548]. 
Vendee to compel vendor to con- 
vey see Specific Performance 

[36 Cye 764]. 


bs eae from order admitting will 
to probate see Wills [40 Cyc 
1351}. f 

Elect under will making provi- 
sion for ancestor see Wills [40 
Cye 1973]. 

Enforce forfeiture of deed of an- 
eestor for breach of condition 
subsequent see Deeds § 384. 

Open or vacate judgment against 
oa see Judgment [23 Cyc 

Oppose probate of will see Wills 
[40 Cye 1230]. 

Possession and _ disposition of 
body of intestate see Dead 
Bodies §§ 2-12. 

Require personal representative 
to account see Executors and 
Administrators [18 Cyc 1108]. 

Question validity of charitable 
devise or bequest see Charities 
§ 91: Wills [40 Cye 1056]. 

Specific performance of contract 
against heirs of vendor see Specific 
Performance [386 Cyc 765, 791]. 
93. “Heir apparent” defined see 

Heir Apparent [21 Cyc 429]. 


“Weir presumptive’ defined see 
Heir Presumptive [21 Cyc 432]. 
94. Ark.—Carter.v. McNeal, 86 


Ark, 150, 110 SW 222. 

Ga.—Pidecock vy. Reid, 145 Ga. 103, 
88 SE 564, 

Tll.—Hackleman yv. Hackleman, 199 
Tll.. 84, 65 NE 118; Sutherland v. 
Sutherland, 69 Ill. 481. 

Ind.—Thorne_ v. Cosand, 160 Ind. 
566, 67 NE 257; Horlacher v. Braf- 
ford, 141 Ind. 528, 40 NE 1078; Crop- 
per v. Glidewell, 52 Ind. A. 52, 98 
NE 1102; Bateman v. Bennett, 31 Ind. 
A. 277, 67 NE 713. 

Ky.—Alves v, Schlesinger, 81 Ky 
290, ws KyL 280; Smith v. Dinguid, % 
Kyl 64, 

La,-—-Cox v. Von Ahlefeldt, 105 La. 
Bees 30 S 175; Ludewig’s Succ., 3 Rob. 


jMa.—Sellman v. Sellman, 63 Md. 


Mich.—In re Simon, 158 Mich. 256, 
122 NW 544, 17 AnnCas 723. 

Miss.—Winn v. Cole, 1 Miss. 119. 

Mont.—In re Pepin, 53 Mont. 240, 
163 P 104, 106 [cit Cyc]. 

N. Y.—Whittemore v. Equitable 
Trust Co., 162 App. Div. 607, 147 
NYS 1058. 

Okl.—In re Barnes, 47 Okl. 117, 120, 
147 P 504. 

Or.—Wade v. Northup, 70 Or. 569, 
574, 140 P 451. 


Tex.—Clark v. Southern Pac. R. 
Co., 27 Tex. 100; Lee v. Smith, 18 
Tex. 141. 


Ont.—Hunt v. Trusts, ete., Co., 
10 Ont. L. 147, 5 OntWR 405 [app 
dism 18 Ont. L. 351, 6 OntWR 1024]. 

“No one can be an heir of a living 
person. Moreover, parents’ lawful 
children, whether natural or adoptea, 
have no interest in the estate of their 
living parents by virtue of the re- 
lationship of parent and child. The 
expectancy of title by descent, how- 
ever strong, carries with it no power 
to assert or defend an interest in the 
real property of the living ancestry.” 
Wade v. Northup, supra. 

“No one has the vested right to be 
the future heir of a living person.” 
In re Barnes, supra. 

[a] Applications of rule.—(1) One 
cannot maintain an action relative 
to property, his interest in which 
is an expectant one dependent upon 
a future inheritance. Séllman vy. Sell- 
man, 63 Md. 520. (2) Children are 
not entitled to sue as heirs of their 
mother during her life to set aside 
a deed by her to her daughter. Car- 
ter v. McNeal, 86 Ark. 150, 110 SW 
222. (8) Neither has a son an in- 
terest in the property of his mother 
by reason of the fact that he will 
be her heir at law if he should out- 
live her, which will support an equit- 
able action brought by him during 
her life to reform a deed made by 
her, or to obtain a decree impressing 
with a trust in her favor the prop- 
erty conveyed. Pidcock v. Reid, 145 
Ga. 103, 88 SE 564. (4) Although 
Rev. St. (1881) § 2487 provided that, 
if a man married a second wife, and 
had no child, but had children by a 
previous wife, the land which at his 
death descended to the second wife 
should on her death descend to such 
children, a child of the husband by 
the former marriage had no present 
estate in the interest of the second 
wife before her death. Bateman v. 
Bennett, 31 Ind. A. 277, 67 NE 713. 

Advancements see infra §§ 201-270. 

Assignment of expectancy in estate 
see Assignments §§ 23-30. 

Estoppel. by deed conveying 
pectancy see Estoppel [16 Cyc 
note 61]. 

Release of expectant share to 
cestor see infra § 112. 

Right of heirs, after death ‘of an- 
cestor, to attack conveyances by an- 
cestor see infra § 113. 

Right to devise expectancy see 
Wills [40 Cye 1049]. 

95. Fla.—Towles v. Roundtree, 10 
Fla. 299. 

Ky.—Islliott v. Leslie, 124 Ky. 553, 
99 SW 619, 30 KyL 743, 124 AmSR 
418. And see Peak v. Wigginton, 11 
Sw 89, 10 KyL 922 (holding that the 
deeds of release in question operated 
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an- 


[§§ 110-112 


Under some statutes, where the widow 
elects to take dower she has no further interest in 
the realty, but is not prevented by her election from 
claiming a child’s part in the personalty.®+ 


OF HEIRS AND DISTRIBUTEES °2 


in, or rights or standing as to, property which he 
may subsequently inherit.°* 

[§ 112] 2. Release of Expectant Share to An- 
cestor. Except in some jurisdictions where the con- 
trary is held,®® it is a rule that the release of an 


only to discharge the estate from all 
claims of children on account of pay- 
ments made by the father, and that 
the children were entitled as heirs of 
their mother to their distributive 
shares in the land in question), Con- 
tra Cushing v. Cushing, 7 Bush 259; 
Daniel v. Lewis, 18 KyL 827; Chism 
v. Chism, 1 Ky. Op. 10. 

La.—Murphy v. Murphy, 136 La. 
17, 66 S 382; Cox v. Von Ahlefeldt, 
105 La. 543, 30 S 175; Jacobs’ Succ., 
104 La. 447, 29 S 241 (basing the de- 
cision on a code provision declaring 
that a person cannot renaunce the 
succession of an estate not yet de- 
volved, nor can any stipulation be 
made with regard to such a succes- 
sion, even with the consent of him 
whose succession is in question). 

N. H.—Cass v. Brown, 68 N. H. 85, 
44 A 86. 
ee C.—Cannon v. Nowell, 61 N. C. 

Oh.—Needles v. Needles, 7 Oh. St. 
432, 70 AmD 85. 

Vt.—Buck., v. Kittle, 49. Vt. 288; 
Robinson v. Robinson, Brayt. 59, 

Va.—McCoy v. McCoy, 105 Va. 829, 
54 SE 995; Headrick v. McDowell, 102 
Va. 124, 45 SE 804, 102 AmSR 843, 
65 LRA 578 (holding that, notwith- 
standing the number of authorities 
supporting the proposition that the 
release by an heir apparent of his 
expectancy bars his claim by descent 
on the death of the ancestor, yet, 
the question being a new one in Vir- 
ginia, the court does not consider 
that the introduction of the prin- 
ciple would promote the administra- 
tion of justice or be a desirable ad- 
dition to the jurisprudence of the 
state). 

[a] Criticism of majority rule.— 
“As an original proposition, it is dif- 
ficult to understand upon what 
ground sales of expectancies of this 
character can be sustained, especially 
when it is kept in mind as a funda- 
mental principle necessary to the 
validity of every bargain and sale 
that there must be a grantor, a gran- 
tee, and a thing in being to be 
granted. It may be said, however, 
that the courts generally are dis- 
posed to uphold the validity of these 
contracts, when they are evidenced 
hy writing, signed by the parent, and 
fairly executed, free from any sem- 
blance of fraud or overreaching. . 
The fact, however, that courts are re- 
luctant to sustain these contracts, 
and have/ hedged them about with as 
many conditions as possible in or- 
der to prevent, their enforcement, is 
strikingly illustrated in all the cases 
that we have examined. In fact, the 
impression is left that the doctrine 
is adhered to on account of the fact 
that it is generally recognized, rather 
than because it is based on any 
sound reason.... We are not dis- 
posed to give our assent to a doc- 
trine, however ancient or general it 
may be, that is rested upon so un- 
substantial a foundation as the one 
that upholds the right of an heir to 
traffic in something that has no exist- 
ence, and may never have. Take the 
case before us as an_ illustration. 
Here the child in consideration of 
$1,000 sells to his parent his inter- 
est in the parent’s estate, and obli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 112] 


expectant share to an ancestor, in 


an advancement or for other valuable consideration, 


excludes the heir from participation 
estate at his death,®* provided, in 
the estate is realty, there is such 


gates himself not to assert in the fu- 
ture any claim to it. What did the 
heir sell? What did he have to sell? 
Absolutely nothing. What could the 
father have bought? What was the 
consideration for a.conveyance of 
this character? The parent, if he saw 
proper to do so, was not estopped 
by this paper from giving to the 
child other estate or property. He 
had the absolute right to dispose of 
his property as he pleased, and, if| 
he had chosen to donate to his son, 
after this contract was made, $1,000, 
or $5,000, who could question his 
right to do so? If the parent had 
made a will and devised to this son a 
certain portion of his estate, would 
it be held that the devise was void, 
and that the father by entering into 
this agreement had barred himself 
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consideration of 


in the ancestor’s 
ease part or all 
a writing as to 


money paid by a father to his son in 
pursuance of a verbal agreement that 
the son should receive and take it as 
an endowment in full of all his in- 
terest in his father’s estate after the 
latter’s death must be treated as an 


advancement). 
Iowa.—Chidester y. Harlan, 180 
Iowa 171, 159 NW 659; Stennett 


v. Stennett, 174 Iowa 431, 156 NW 
406; Hickey v. Davidson, 129 Iowa 
384, 105 NW 678; Stotenburg v. Dier- 
icks, 117 lowa 25, 90 NW 525; O’Con- 
nell v. O’Connell, 73 Iowa 733, 36 NW 
764. See Woolstock State Bank v. 
Schutt, 174 Iowa 583, 592, 156 NW 
762 (where the court said: “A relin- 
quishment by a son to his parent of 
his right to inherit from such parent 
is a mere idle form. The father 
thereby obtains nothing which he 


from distributing his estate accord-|,does not already have, the right to 


ing to his wishes? ... It is difficult 
to perceive any substantial difference 
petween a sale of. an expectancy 
without the written consent of the 
parent, and a sale with his consent. 
In neither case does the transaction 
rest upon any consideration, nor is 
it supported by any enforceable ob- 
ligation. It is a mere technical dis- 
tinction, without a sound difference, 
in keeping with the rule announced 
by some other courts of last resort 
that a conveyance of this character 
will be enforced if made with a cove- 
nant of warranty, but otherwise not. 
We therefore conclude that when the 
parent, under a contract like the one 
in question, advances to his child 
money or property, that it should be 
charged to the child as an advance- 
ment, and this is the sensible, rea- 
sonable, and legal effect of it. Un- 
der the statute, the intention of the 


donor is never consulted. It is im- 
material whether hegintended_ to 
charge the heir with e property 


donated or not, or what his purpose 
was in making the advancements. 
This rule will give reasonable effect 
to contracts of this character when 
they are entered into, and will carry 
out the purpose and intention of our 
laws.” Hlliott v. Leslie, 124 Ky. 553, 
557, 560, 562, 99 SW 619, 30 KyL 
743, 124 AmSR 418. 


96. Ark.—Felton v. Brown, 102 
Ark. 658, 145 SW 552. 
Ga.—Barham v. McKneely, 89 Ga. 


812, 15 SE 761; Newsome v. Cogburn, 
30 Ga. 291. : 

Ill.—Mires v. Laubenheimer, 271 
Tll. 296, 111 NE 106; Donough v. Gar- 
jand, 269 Ill. 565, 109 NE 1015, 
AnnCasi916E 1238; Bolin v. Bolin, 
245 Ill. 613, 92 NE 530; Gary v. New- 
ton, 201 Ill. 170, 66 NE 267; Wallace 
v. Roddick, 119 Ill. 151, 8 NE 801; 
Simpson v. Simpson, 114 Ill. 603, 4 
NE 137, 7 NE 287 [rev 16 TllicA. 
170]; Kershaw v. Kershaw, 102 Ill. 
307; Galbraith v. McLain, 84 Ill. 379; 
Bishop v. Davenport, 58 Ill. 105; 
Long v. Long, 19 Ill. A. 383 [aff 118 
Til. 638, 9 NE 247, 1382 Ill. 72, 23 NE 
591]. And see Doubet v. Doubet, 196 
Til, A, 289, 299) [cit Cye] (upholding 
a contract whereby a son in consid- 
eration of a deed of a parcel of land 
to him agreed that a certain named 
sum should be deducted from his dis- 
tributive share on the settlement of 
his father’s estate, and holding that 
it is immaterial what name is given 
the transaction). 

Ind.—Hissler v. Hoppel, 158 Ind. 82, 
62 NE 692; Brown v: Brown, 139 Ind. 
653, 39 NE 152; Boyer v. Boyer, 62 
Ind. A. 73, 111 NE 952. Compare 
Stokesberry v. Reynolds, 57 Ind. 425 
(where, although stating that the 
doctrine of ademption is inapplicable 
to property taken by descent, yet, 
without discussion of the sufficiency 
of the agreement as a release and 
bar, the court held that a sum of 


dispose of his own estate as he may 
please’). 

Me.—Hilton v. Hilton, 103 Me. 92, 
68 A 595; Smith v. Smith; 59 Me. 
214; Curtis v. Curtis, 40 Me. 24, 63 
AmD 651. 

Mass.—Trull v. Eastman, 3 Mete. 
121, 37 AmD 126; Kenney vy. Tucker, 
8 Mass. 143; Quarles v. Quarles, 4 
Mass. 680. 

Mich.—In re Simon, 158 Mich. 256, 
122 NW 544, 17 AnnCas 725 and 
note. 

Nebr.—Carr v. Carr, 166 NW 254. 

N. J.—Brands v. De Witt, 44 N. J. 
Eq. 545, 10 A 181, 14 A 894, 6 AmSR 
909; Fisher v. Bolton, (Ch.) 6 A 500; 
Havens v. Thompson, 26 N. J. Ea. 
383. And see Vreeland v. Vreeland, 
65 N. J. Eq. 668, 56 A 1089 (dictum). 

N. Y.—Parker vy. McCluer, 3 Abb. 
Dec, 454, 3 Keyes 318, 1 Transcr. A. 
240, 5 AbbPrNS 97, 36 HowPr 301; 
Kinyon v. Kinyon, 72 Hun 452, 25 
NYS 225, 31 AbbNCas 76; Stover v. 
Eycleshimer, 46 Barb. 84 [aff 4 Abb. 
a901 309, 3 Keyes 620, 3 Transcr. A. 

0]. 

Pa.—Summerville’s Est., 129 Pa. 
18 A 554; Powers’ App., 63 Pa. 
443. 

S. D.—Evenson v. Webster, 3S. D. 
382, 53 NW 747, 44 AmSR 802. Com- 
pare In re Thompson, 26 S. D. 576, 
128 SW 1127, AnnCas1913B 446, 451 
and note (where, although the court 
stated its preference for the minority 
rule, the case was reversed on the 
ground that the county court was 
without jurisdiction to pass upon 
the validity of the release in ques- 


tion). 
Tenn.—Fitzgerald v. Vestal, 4 
Sneed 258; De Vault v. De Vault, 


(Ch.) 48 SW 361. 

W. Va.—Adams vy. Adams, 95 SE 
859; Neil v. Flynn Lumber Co., 95 
SE 523; Squires v. Squires, 65 W. Va. 
611, 64 SE 911; Coffman v. Coffman, 
41 W. Va. 8, 11, 23 SE 523; Roberts 
v. Coleman, 37 W. Va. 148, 16 SE 482. 
And see Pritchard v. Pritchard, 76 
W. Va. 91, 85 SE 29 (dictum). 

Wis.—Liginger v. Field, 78 Wis. 
367, 47 NW 613. 

Eng.—Lockyer y. Savage, Stra. 947, 
93 Reprint 959. 

Ont.—Matter of Lewis, 29 Ont. 609. 

“When the record discloses that an 
heir to an estate, or one who might 
be heir to an estate, or who, in the 
event of death, would be, in law, 
entitled to participate in the estate, 
releases to the ancestor all right 
in the estate and accepts in advance 
a certain portion of the ancestor’s 
estate as a consideration for such 
release, and the release and consid- 
eration are reduced to writing, the 


party so releasing his interest is 
bound by such release.’ Chidester 
eee tlegte 180 Iowa 171, 159 NW 


“A release by an heir presumptive 
of his expectancy operates as an ex- 


[18 C.J.] 863 


satisfy the statute of frauds,®? and provided further 
that the person executing the release was at the 
time competent to contract,®® and that the release 
was not obtained by means of fraud or undue in- 
fluence.®® It is also, of course, necessary to the ap- 


tinguishment of the right of inherit- 
ance, cutting it off at its source.” 
Donough v. Garland, 269 Ill, 565, 572, 
109 NE 1015, AnnCasi916E 1238. 

_ la] “The basic reason for uphold- 
ing such contracts, gathered from 
these authorities and the statutes on 
the subject is, that the law favors 
equal distribution of a decedent’s 
estate.” Pritchard vy. Pritchard, 76 
W. Va. 91, 94, 85 SE 29. 

{b] Release or contract.—“It was 
the rule of the common law that a 
release by a child of an interest in 
the estate of his parent, if made 
during the life of the parent, was 
inoperative, because all interest in 
the estate was then in the parent. 
nae » The statute does not expressly 
forbid one to receive in advance his 
full share of the estate and to ac- 
knowledge it as such. If he does so 
receive it, it is his promise or agree- 
ment or covenant, and not the mere 
voluntary act of the ancestor, which 
creates the bar. And if it is con- 
ceded, as upon both reason and the 
weight of authority it must be, that 
in the absence of the statute provi- 
sions concerning advancements the 
heir may, the ancestor living, bar his 
right to a share in his estate, not 
indeed by a present release or con- 
veyance, but by a contract or cove- 
nant not to claim the interest when, 
if ever, it has vested, then the stat- 
ute provisions must. be construed 
with reference to such a right. It 
seems to have been the rule of the 
common law that, if an heir released 
with warranty, it barred him when 
the right descended. 2 Coke upon 
Littleton, p. 265a.... The weight of 
authority recognizes the right of the 
heir who has attained majority to 
accept presently in advancement his 
full share of the estate of the parent. 
Whether the arrangement is called a 
contract not to take, or a release to 
take effect in the future, the prin- 
ciple is the same. When the estate 
is cast by the death of the ancestor, 
it operates to estop the heir to take 
what he has agreed he will not 
claim.” In re Simon, 158 Mich, 256, 
259, 261, 122 NW 544, 17 AnnCas 723, 
724 and note. 

{c] “Public policy rather  pro- 
motes than condemns such contracts. 
It often happens that children after 
leaving home, and engaging in enter- 
prises of their own, become so sit- 
uated that the advancement, at a 
particular time, of a less amount 
than seems likely to be a full share 
at the death of an ancestor, will be 
more profitable to the recipient than 
to wait for the larger amount. In 
such cases, therefore, parents and 
other kindred, being presumed to be 
considerate of the rights and inter- 
ests of those who are naturally the 
objects of their bounty, are left free 
to deal with their heirs as they may 
deem just with respect to the heirs’ 
ultimate portion, and may advance a 
part, or, as in any other matter, con- 
tract with the heir for a_ specific 
amount in full of all expectancy; 
and when such a contract is free 
from fraud, and supported by a val- 
uable consideration, courts of equity 
will enforce it against the heir after 
the death of the ancestor, though it 
may turn out to have been a disad- 
vantageous bargain.” Hissler y. Hop- 
pel, 158 Ind. 82, 86, 62 NE 692. 

Advancements see infra §§ 201- 


270. 
97. See Frauds, Statute of [20 Cyc 


228]. 

98. Bishop v. Davenport, 58 Ill. 
105 (holding that such a _ release 
by a feme covert or a minor is 
void). 

99. Brown v. Brown, 139 Ind. 653, 


39 NE 152, 


864 [18C.J.] 
plication of the rule that the instrument or transac- 
tion in question be sufficient to constitute a release 
or a contract creating a bar;! but where there is a 
sufficient release executed by is child of the intestate, 
who, however, died before the intestate, it will bar 
the children of the deceased child;? and such a re- 
lease is sometimes construed to apply to both real 
and personal property,? and to property situated 
outside the state or country wherein the release was 
executed.* The foregoing rules will not be carried 
to the extent of upholding a contract of release 
between a grandparent and a grandchild, during 
the life of the child’s parent, so as to cut off the 
right of the child to share in his parent’s estate.® 
[§ 113] 3. Gifts and Conveyances by Intestate 
as Being in Fraud of Rights of Heirs—a. Heirs and 
Distributees Generally. Apart from the rights of 
forced heirs,’ and the rights of a surviving husband 
or wife,® it is a general rule that, as against pros- 
pective heirs and distributees, a person has the 


1. Binns v. Dazey, 147 Ind. 536, 44 
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of the child’s parent, so as to cut 


[§§ 112-114 


right to dispose of his property as he sees fit, and 
that, after his death intestate, his heirs and distribu- 
tees have no standing to attack gifts, donations, or 
conveyances by the intestate, as being without con- 
sideration or in fraud of their rights,® although they 
may attack a conveyance by the intestate which is 
void or voidable on the common grounds of in- 
fancy, mental incapacity, fraud, duress, or undue 
influence.?° 

[§ 114] b. Surviving Wifé. At common law, 
and generally under the statutes, a husband cannot 
by a conveyance defeat his wife’s right of dower in 
land after it has once attached ;1 but as to the rights 
of inheritance conferred on her by statute, as dis- 
tinguished from her right of dower, the rule is that 
the husband may deprive his wife of her share by a 
sale, gift, or other transfer made in good faith dur- 
ing his lifetime.1?_ In some jurisdictions this is the 
rule even where the conveyance was made with the 
intent to deprive the wife of her statutory rights 


{a] Illustrations. —(1) Where 


NE 644; Bennett v. Bennett, 50 App. 
Div. 127, 638 NYS 387; Miller’s App., 
31 Pa. 337; Morris v. Carlin, 5 Pa. 
Dist. 714, 18 Pa. Co. 281. 

[a] Thus (1) a writing, not un- 
der seal, signed and acknowledged by 
a son, reciting that, in consideration 
of the transfer of land to him by his 
mother in her lifetime, he released 
all his interest in her estate, ad- 
dressed to no one, and not shown to 
have been delivered, is ineffectual as 
a release of his interest. Bennett v. 
Bennett, 50 App. Div. 127, 68 NYS 
387. (2) In one case the instrument 
in question was construed to have 
been executed in accord with the 
principle of “equality among. chil- 
dren” and to have been intended to 
create simply an advancement and 
not a bar of the son’s right to all his 
share in his father’s estate. Morris 
Sp Carlin, 5 Pa. Dist.'714, 18 Pa. Co. 

81. 

2. Simpson v. Simpson, 114 IIl. 
603, 4 NE 137, 7 NE 287 [rev 16 Ill. 
A. 1701; Quarles v. Quarles, 4 Mass. 
680; Neil v. Flynn Lumber Co., 
cw. Va.) 95 SE 523; Coffman v. Coff- 
man, 41 W. Va. 8, 23 SE 523; Matter 
of Lewis, 29 Ont. 609. And see 
Pritchard v. Pritchard, 76 W. Va. 91, 
85 SE 29 (dictum). 

3. Stolenburg v. Diercks, 117 Iowa 
25, 90 NW 525. 

[a] For instance, where a married 
daughter, in consideration of an “ad- 
vance cash payment” of a _ certain 
sum, executed a release of her “in- 
heritance” in her father’s and moth- 
er’s ‘“‘estate,” the words “inheritance” 
and “estate” will not be construed in 
their narrower sense as referring ex- 
clusively to realty, but will be taken 
as referring to personal property 
also. Stolenburg v. Diercks, 117 
Iowa 25, 90 NW 525. 

4  Stolenburg vv. Diercks, 117 
Iowa 25, 90 NW 525 (holding that, 
as contracts relating to the right of 
inheritance are necessarily in con- 
templation of future property rights, 
the rule applicable to antenuptial 
contracts which relate to contractual 
and present property rights, limit- 
ing their operation to the country of 
the domicile of the parties, is not 
applicable, and consequently. the 
operation of the release in question is 
not limited to the estate of the an- 
cestors in Germany, where the re- 
lease was executed). 

Pritchard, 76 


5. Pritchard _ v. 
W. Va. 91, 85 SE 29: 

[a] Case of first: impression.— 
“We do not find that the law of ad- 
vancements or of release between 
parent and child, has ever been car- 
ried to the extent of upholding such 
a contract of release between grand- 
parent and grandchild during the life 


off the right of the child to inherit 
or participate in the distribution of 
his parent’s estate. Such a contract 
as the one under consideration is in 
effect a release of one’s prospective 
interest in his parent’s estate to a 
third person, which the law does not 
sanction, ... Some of the cases in- 
volve transactions between grandpar- 
ent and grandchild, but unless we 
have overlooked some cases, none of 
them relate to transactions hetween 
persons so related during the life of 
the grandchild’s parent. ... While 
the law does permit a prospective 
heir to release his interest in his 
parent’s and in his grandparent’s 
estate, if his parent be dead and he 
would inherit directly from. the 
grandfather, the law will not per- 
mit a grandparent to control the law 
of descents and distributions of the 
parent’s estate, even though a part or 
the whole of that estate may come by 
devise or inheritance from the grand- 
father.” Pritchard v. Pritchard, 76 
W. Va. 91, 94, 95, 85 SH 29. 

6. Necessity of making heirs of 
grantor parties in suit by creditors 
to set aside fraudulent conveyance 
Ret eae Conveyances [20 Cyc 

Suit by personal representative to 
set aside fraudulent conveyance made 
by decedent see Fraudulent Convey- 
ances [20 Cye 433]. 

7. See infra § 116. 

8. Right of surviving husband or 
wife to attack conveyances of de- 
ceased spouse see infra §§ 114-115. 

9. Ala.—Gaunt v. Tucker, 18 Ala. 


27. 
Ga.—McCleskey v. Leadbetter, 1 
Ga. 551. 

Ill.— Rhodes v. Meredith, 260 Il. 
138, 102 NE 1063, AnnCas1914D 416; 
McLaughlin v. McLaughlin, 241 Ill. 
366, 89 NE 645; Jones v. Jones, 213 
Tl, 228, 72 NE 695. 

Ind.—Thorne v. Cosand, 160 Ind. 
566, 67 NE 257, 

Iowa.—Gingerich v. Miller, 164 
Iowa 429, 145 NW 894; Lefebure v. 
Lefebure, 143 Iowa 2938, 121 NW 1025. 

Kan.—Clester v. Clester, 90 Kan. 
638, 185 P 996, LRA1915E 648. 

Ky.—Doty v. Dickey, 96 SW 544, 
29 KyL 900; Chiles v. Coleman, 2 A. 
K. Marsh. 296, 12 AmD 396. 

4 Me McLean v. Weeks, 65 Me, 
Mo.—Moore vy. Moore, 67 Mo. 192. 
oe H.—Upton v. Haines, 55 N. H. 
i ea Ns Est., 139 Pa. 640, 22 A 

Tenn.—Rowland v. Rowland, 2 
Sneed 543; Richards v. Richards, 11 
Humphr. 429. 

Wis.—Schumacher v. Draeger, 137 
Wis. 618, 119 NW 305. 


there are no creditors, a husband has 
a right to make a voluntary convey- 
ance of his property to his wife, and 
his heirs cannot attack such con- 
veyance for want of consideration, 
or as being in fraud of their rights. 
Rhodes v. Meredith, 260 Ill. 138, 102 
NE 1068, AnnCasi914D 416; Doty v. 
Dickey, 96 SW 544, 29 KyL 900; (2) 
Likewise, a husband may, as against 
children by his first marriage, make 
a gift of his realty to his second 
wife, when no rights of creditors in- 
terfere. Clester v. Clester, 90 Kan. 
638, 185 P 996, LRA1915E 648, (3) 
Also, a division of property by one 
among his children or other pros- 
pective heirs is generally binding 
upon them. MHackleman vy. Hackle- 
man, 199 Ill. 84, 65 NE 113; Beards- 
lee v. Reeves, 76 Mich. 661, 43 NW 
677; Pence v. Blackford, 11 Oh. Cir. 
Ct. 204, 5 Oh. Cir. Dec. 320; Bossard 
v. White, 30 S. 
Hancock, 1 Head (Tenn.) 568. (4) 
And children who were discriminated 
against or excluded by deeds of gift 
of their parent to other children have 
no standing to complain. McLaugh- 
lin v. McLaughlin, 241 Ill. 366, 89 
NE 645; Lefebure v. Lefebure, 143 
Iowa 293, 121 NW 1025. (5) Where 
such a division has been long ac- 
quiesced in, it would be inequitable 
to disturb it. Godfrey v. Bradley 
Lumber Co., 124 Ark. 490, 189 SW 
656. (6) However, it has been held 
that, while the law recognizes the 
right of a parent to make gifts and 
contracts by which one child may be 
favored in the distribution of the 
parent’s estate over others, such a 
contract will not be sustained where 
it rests for its support on the iso- 
lated and unsupported statement of 
the favored child, showing that the 
contract was made with its father 
when he was in his seventy-seventh 
year, and when he was overwhelmed 
with grief by the accidental death of 
genre son. Dean v. Dean, 7 Kyl 


10. See infra § 183. 

11. See Dower [14 Cyc 945]. 

12. Ark.—McClure v. Owens, 32 
Ark. 443. 

Del.—Chandler v. Hollingsworth, 3 
Del. Ch. 99. 

Fla.—Smith v. Hines, 10 Fla. 258. 

Ill.— Delta, ete., Land Co. v. Ben- 
ton, 171 Ill. A. 635. 

Ind.—Warner vy. Warner, 380 Ind. 
A. 578, 66 NE 760. 

Iowa.—Samson v. Samson, 67 Iowa 
253, 25 NW 233. 

Mich.—Trabbic v.  Trabbic, 142 
Mich. 387, 105 NW 876; Cranson y, 
Cranson, 4 Mich. 230, 66 AmD 534. 

Mo.—Straat v. O’Neil, 84 Mo. 68; 
Stone v. Stone, 18 Mo. 389; Mc- 
Laughlin v. McLaughlin, 16 Mo. 2425 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as heir or distributee, provided there is an actual 
and absolute transfer,!? while in other jurisdictions 
a sale, gift, or other transfer of real or personal 
property, made fraudulently for the mere purpose of 
depriving the wife of her distributive share, is 
invalid as to her,‘* but not as to the heirs,’® and 
even in the latter class of jurisdictions it is, of 
course, a condition precedent to the setting aside of 
a conveyance on the ground that it was made with 
the fraudulent intent of depriving her of her rights 


Dyer v. Smith, 62 Mo. A. 606; Bran- 
don v. Dawson, 51 Mo. A. 237. 

Pa.—In re Young, 202 Pa. 431, 51 
ryt ada Perry v. Perry, 3 Pa. C. Pl. 
Va.—Gentry v. Bailey, 6 Gratt. (47 
Va.) 594. 

13. I1l1—Blankenship v. Hall, 233 
116, 84 NE 192, 122 AmSR 149 
(reviewing cases); Padfield v. Pad- 
field, 78 Ill. 16. 

Kan.—Poole v. Poole, 96 Kan. 84, 
92, 150 P 592, AnnCas1918B 929 [quot 
Cyc]; Small v. Small, 56 Kan. 1, 42 P 
323, 54 AmSR 581, 30 LRA 243 (both 
cases relating to personal property). 
But as to effect of residence within 
or without state on right of widow 
to attack conveyance of real estate 
see infra notes 17-19. 


Mass.—Leonard v. Leonard, 181 
rs 458, 63 NE 1068, 92 AmSR 
Miss.—Jones _ v. Somerville, 78 


Miss. 269, 28 S 940, 84 AmSR 627. 

Tenn.—Richards v. Richards, 11 
Humphr. 429. 

Va.—Hall v. Hall, 109 Va. 117, 63 
SE 420, 21 LRANS 533; Gentry v. 
Bailey, 6 Cratt. (47 Va.) 594. 

[a] Bule stated and applied.—In 
holding that a conveyance by a hus- 
band, whereby he parts absolutely 
with personal property and vests it 
in trustees to collect the income for 
his benefit for life, and to distribute 
the corpus to designated persons on 
his death, is valid to bar the wife 
of her distributive share therein, the 
court in one case said: “It is true 
the circumstances surrounding the 
transaction leave no room for doubt 
that it was Hall’s purpose to limit 
the rights of his wife in his estate 
to the provision made for her by his 
will and deed. Nevertheless, if in so 
doing he has not transcended his le- 
gal rights, she cannot be heard to 
complain; nor can the courts im- 
pugn his conduct, no matter what 
may have been the actuating motive. 

. In‘the case of Lightfoot v. Col- 
gin, 5 Munf. (19 Va.) 42, it was 
held that ‘A wife has not such an 
interest in that portion of the per- 
sonal estate of her husband to which 
she may be entitled in the event of 
his dying intestate, or leaving a will 
which she may renounce, as that an 
absolute and _ irrevocable, though 
merely voluntary, deed thereof, exe- 
cuted by him to his children by a 
former marriage, can be considered 
a fraud on her rights, or be set aside 
at her instance. A deed of trust, if 
not revocable by the grantor, is not 
to be considered a will in disguise, 
on the grounds that nearly all his 
personal estate is thereby conveyed, 
and that he reserves to himself the 
possession and control of the prop- 
erty during his life.’ . Mr. Minor 
states the rule as follows: ‘But 
whilst the husband cannot defeat the 
wife’s claim to her distributive share 
by will, he may do so by an irre- 
vocable disposition of the property in 
his lifetime, although he secure a 
life estate to himself, and although 
his declared purpose is to disap- 
point the wife’s claim as one of his 
distributees.’ 3 Min. Inst. Pt. 1, 530.” 
Hall vy. Hall, 109:-Va.: 117,,.119,° 120, 
rei i SE 420. 21 LRANS 533. 

Massachusetts cases distin- 
ED a distinguishing Brownell 
v. Briggs, 173 Mass. 529, 54 NE 251, 


{18 C. J.—28] 
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the Massachusetts court in a later 
case said: “It is obvious that the 
decision in Brownell v. Briggs, 173 
Mass. 529, 54 NE 251, must be read 
with an eye to the precise facts on 
which it arose. That case certainly 
was not intended to decide that any 
and every otherwise valid transac- 
tion was bad into which a jury 
should find that there entered the 
motive of dislike for the grantor’s 
wife, or even every one in which dis- 
like for his wife predominated over 
leve for his neighbor or desire for 
gain. Wood v. Bodwell, 12 Pick. 
(Mass.) 268. In Brownell v. Briggs, 
supra, the conveyance was a volun- 
tary conveyance, unrecorded and left 
in the grantor’s possession, which 
reserved to the grantor not only the 
right to use and occupy the land as 
he saw fit, but also the ‘power and 
authority to sell or convey the said 
premises in fee simple or in mort- 
gage, and to dispose of the proceeds 
as I shall see fit... From the tech- 
nical point of view such a convey- 
ance does not quite take back all 
that it gives, but practically it does. 
Welsh v. Woodbury, 144 Mass. 542, 
545, 11 NE 762. And the court de- 
cided that it was not enough to dis- 
place the right of the wife. But in 
the case at bar no such power was 
reserved. The conveyance was an 
out and out conveyance of the fee 
subject to a life estate, and consid- 
eration was given for it in the sup- 
port of the grantor. Under such 
circumstances, apart from_ special 
statutes such as governed the de- 
cisions in Jiggitts v. Jiggitts, 40 
Miss. 718; Littleton v. Littleton, 18 
N. C. 327, 332; Reynolds v. Vance, 1 
Heisk. (Tenn.) 344, 345, the great 
weight of authority is that the in- 
tent to defeat a claim which other- 
wise a wife might have is not enough 
to defeat the deed.” Leonard _v. 


Leonard, 181 Mass. 458, 461, 638 NE 
1068, 92 AmSR 426. 
14. Colo.—Smith v. Smi ths, .22 


Colo. 480, 46 P 128, 55 AmSR 142, 
34 LRA 49. 

Fla.—Smith v. Hines, 10 Fla. 258. 

Ind.—Alkire vy. Alkire, 134 Ind. 350, 
32,NE 571. 

Ky.—Wilson v. Wilson, 64 SW 981, 
23 KyL 1229; Manikee v. Beard, 85 
Ky. 20, 2 SW 545, 8 KyL 736; Gibson 
v. Gibson, 12 KyL 636. 

Mo.—Newton v. Newton, 162 Mo. 
173, 61 SW 881; Tucker v. Tucker, 
29 Mo. 350; Stone v. Stone, 18 Mo, 
389; Davis v. Davis, 5 Mo. 183; Dyer 
v. Smith, 62 Mo. A. 606. 

N. H.—Evans v. Evans, 100 A 671; 
Cook v. Lee, 72 N. H. 569, 58 A 


511. 

ae C.—McGee v. McGee, 26 N. C. 
Oh.—McCammon._v. Summons, 2 

Disn. 596, 


Pa.—In re Young, 202 Pa. 431, 51 
A 1036; Hummel’s Bst., 161 Pa. 215, 
28 A 1113. 

Vt.—Nichols v. Nichols, 61 Vt. 426, 
18 A 153; Thayer v. Thayer, 14 Vt. 
107, 39 AmD 2i1. 

“Where, as here, the complaint 
charges, and the evidence shows, that 
the transaction complained of is col- 
orable only and resorted to by the 
husband for the purpose of defeating 
his wife’s right as his heir, he hop- 
ing thereby to obtain the full bene- 
fit of the property to the last hour 


that such fraudulent intent be shown.1¢ 
Kansas statute a widow who has ever been a resi- 
dent of the state takes a share in real property © 
which had been conveyed by her husband,}* but, by 
the express terms of the statute, it does not apply, 
and the widow may be excluded by a conveyance 
of lands by the husband while the wife was a resi- 
dent of another state 1* or by a judicial sale of the 
husband’s lands during his lifetime.}® 
Surviving Husband. 
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Under a 


Considered 


of his life, and at the same time be- 
ing able to deprive her of all inter- 
est therein as his heir, is as much of 
a fraud on the part of the husband 
as it is for a debtor, having in con- 
templation the incurring of an in- 
debtedness, to put his property be- 
yond his control, and the courts have 
universally declared the latter to 
be in violation of the statute of 
frauds. The same principle should 
govern in this case. The transaction 
is shown to have had its inception in 
a desire on the part of both the 
grantor and grantees to deprive the 
wife and stepmother of the benefits 
conferred upon her as an heir of her 
husband under our statutes, and the 
action of the district court in char- 
acterizing the transaction a fraud 
upon the rights of the wife as an 
heir is founded upon the plainest 
principles of justice and equity and 
must be sustained.” Smith v. Smith, 
22 Colo. 480, 488, 46 P 128, 55 AmSR 
142, 34 LRA 49. 

15. Kerwin v. Kerwin, (Mo. A.) 
204 SW 922. Compare Dutton v. 
Jackson, 2 Del. Ch. 86 (holding that, 
where, during the pendency of a di- 
vorce proceeding instituted by his 
wife, a person conveyed certain land 
with the intent to deprive the wife 
of both alimony and dower, and with 
the further intent that the grantor 
should retain the possession and 
beneficial interest, the heirs of the 
grantor are entitled to have the deed 
set aside). 

16. Phillips v. Phillips, 30 Colo. 
516, 71 P 363 [dist Smith v. Smith, 
22 Colo. 480, 46 P 128, 55 AmSR 142, 
34 LRA 49]; Cooke v. Fidelity Trust, 
etc., Co., 104 Ky. 473, 47 SW 325, 20 
KyL 667; Crecelius v. Horst, 89 Mo. 
356, 14 SW 510; In re Sutch, 201 Pa. 
305, 50 A 943. 

[a] Reasonable advances to chil- 
dren.—A father has a right to make 
a reasonable provision for his chil- 
dren by advancement, and this is no 
fraud on the marital rights of his 
wife. Cooke v. Fidelity Trust, ete., 
Co., 104 Ky. 473, 47 SW 325, 20 KyL 
667; Simpson v. Simpson, 94 Ky. 586, 
23 SW 361, 15 KyL 353. 

{b] Gifts or conveyances made in 
contemplation of death (1) and with 
the intent to deprive the wife of her 
Statutory rights have been held in- 
sufficient to exclude her. Smith v. 
Lamb, 87 Ark. 344, 112 SW _ 884; 
Hatcher v. Buford, 60 Ark. 169, 29 
SW 641, 27 LRA 507; Crawfordsville 
Trust Co. v. Ramsey, 55 Ind. A. 40, 
100 NE 1049, 102 NE 282; Rice v. 
Wadadill, 168 Mo. 99, 67 SW 605; New- 
ton v. Newton, 162 Mo. 173, 61 SW 
881; Tucker v. Tucker, 29 Mo. 350; 
Kerwin v. Kerwin, (Mo. A.) 204 SW 
922. (2) Conversely, ‘before a dis- 
position of personal property made 
by the husband in his lifetime is 
avoided, as in fraud of dower rights 
of the wife, the disposition should 
be shown to be testamentary in its 
character, and should be clearly 
shown to have been made for the 
purpose of defrauding her of her 
dower.” Crecelius v. Horst, 89 Mo. 
356, 359, 14 SW 510. 

Kennedy v. Haskell, 67 Kan. 

612, 73 P 913. 
Small v. Small, 56 Kan. 1, 42 
54 AmSR 581, 30 LRA 


3. 
19.’ Mosteller vy. Gorrell, 41 Kan. 
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apart from the right of curtesy,?° in some jurisdic- 
tions it is held that a wife may make such a dis- 

position of her property by gift, voluntary convey- 
‘ance, or otherwise, as she wishes, although the 
effect is to deprive her husband of the share whieh 
he would otherwise have on her death,*4 but in other 
jurisdictions the contrary has been held as to a 
donatio causa mortis.22, Under the Kansas statute 
a surviving husband is entitled to one half of land 
formerly owned by his deceased wife and attempted 
to be conveyed by her alone.?% 

-[§ 116] d. Forced Heirs. The portions of the 
Louisiana code relating to forced heirship ** provide 
that donations inter vivos or mortis causa cannot 
exceed two thirds of the property of the disposer if 
he leaves, at his decease, a legitimate child; one 
half if he leaves two children; and one third if he 
leaves three or a larger number. Further provision 
is made that under the name ‘‘children’’ are in- 
eluded descendants of whatever degree they may 
be, and that donations inter vivos or mortis causa 
cannot exceed two thirds of the property, if the dis- 
poser, having no children, leaves a father or mother, 
or both.2° The code also provides, among other 
things, that certain disguised donations shall be null 
and void, and that forced heirs have the right to 


392, 21 P 232 


; Andrews v. Alcorn, 13 
Kan. 351. 
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annul absolutely the simulated contracts of those 
from whom they inherit, but of course these pro- 
visions are applicable to such disguised donations 
and simulated contracts, and such only, as come 
within the meaning of the provisions.?® Code pro- 
visions intended for the benefit of forced heirs or 
expressly conferring a right of action on them ean 
be taken advantage of only by the forced heirs 27 
or their heirs and assigns ;"8 collateral heirs have 
no standing to attack a transaction of their ances- 
tor as being fraudulent *° or simulated,®° or on ac- 
count of the donation being of all the donor’s prop- 
erty, or on account of the minority of the donor.®? 
Where there are one or more forced heirs, property 
donated inter vivos is nevertheless the property of 
the donee,** but he is liable to return the things do- 
nated, or to make good out of his own property to 
the extent necessary to make up the legitime in 
whole or in part.** The foreed heir has a right of 
action to compel the necessary reduction,®® and, in 
ease of a transfer by the donee, the right of action 
may be against the assignee,®® as generally the as- 
signee occupies no better position than the donee.®7 
However, in the interest of commerce, the law 
favors the purchaser of things donated by requiring 
the forced heir first to discuss the property of the 


conveyance purporting to,be a sale 


20. See Curtesy §§ 48, 49, 52 

21. Harris v. Spencer, 71 Conn, 
233, 41. A 773; Vosburg v. Mallory, 
155 Iowa 165,°1385 NW 577, AnnCas 
1914C 880 (gift causa mortis). And 
see Wright v. Holmes, 100 Me. 508, 
€2 A 507, 3 LRANS 769, 4 AnnCas 
158 (declaring this to be the rule 
before Pub. L. [1908] c 160 p 124 
took effect); Chase v. Phillips, 208 
Mass. 245, 94 NE 266 (holding that a 
trust agreement made prior to the 
second marriage of a wife cannot 
be in fraud of the rights of the sec- 
ond husband). 

22. Baker yv. Smith, 66 N. H. 422, 
28 A 82. 

23. Murray v. Murray, (Kan.) 170 
P 393 (stating that it is doubtful un- 
der the decisions whether this title 
comes to the husband by _ inherit- 


24. See supra § 33. 

25. La. Civ. Code arts 1493, 1434. 
And see Drysdale’s Succ., 130 La. 
167, 57 S 789; Desina’s Suce., 123 La. 
468, 49 S 23. 

26. Romero vy. Romero, 135 La. 
274, 65 S 268, AnnCas1915D 292; 
Meredith v. Eason, 130 La. 384, 58 
S15; Richard v. Richard, 129 La. 
967, 57 S 286; Landry’s Succ., 128 La, 
333, 54 S 870; Malbrough v. Round- 
tree, 128 La. 39, 54 S 463; Gilmore v. 
Gilmore, 127 La. 140, 53 S 471; Byrd 
v. Pieree, 124 La. 429, 50 S 452; 
Barras v. Barras, 111 La. 284, 85 S 
553; Laporte v. Laporte, 109 La. 
958, 34 S 38; Leleu v. Dooley, 48 La. 
Ann, 508, 19 S 470; Villars v. Faivre, 
34 La, Ann. 198; McQueen y. Sandel, 
15 La. Ann. 140; Burk v. Burk, 7 La. 
‘A. (Orleans) 92. 

{a] TIllustrations.—(1) As Civ. 
Code art 1754, providing that hus- 
bands and wives cannot give to each 
other indirectly beyond what is per- 
mitted by law, and all donations dis- 
guised shall be void, applies only to 
donations between husband and wife, 
disguised donations between others 
are not void under such code provi- 
sion as to forced heirs for being 
disguised. Malbrough v. Roundtree, 
128 La. 39, 54 S 463.''(2) A transac- 
tion consisting of an adjudication of: 
realty at a judicial sale of commun- 
ity property in course of administra- 
tion and the subsequent execution of 
notarial acts purporting to convey 
the property adjudicated cannot be 


was a real purpose to transfer the 
title to the person in whom it was 
ultimately vested, and where money 
was absolutely paid out and re- 
ceived, and actual obligations as- 
sumed and extinguished, although 
some of the conveyances were with- 
out consideration, and the title was 
vested in the parties thereto merely 
that it might be transferred, or to 
create a mortgage and vendor's lien 
in favor of one of them. Landry’s 
Succ., 128 La; 338,54 \S! $70." (3) 
Where, as consideration for acts of 
sale from a man to certain of his 
heirs, the grantees assumed a mort- 
gage for two thousand. doliars 
against the grantor, paid the heirs 
ef his wife sums due them under a 
compromise in a suit by them against 
the grantor to obtain shares of the 
community property, paid the costs 
of ‘suit, attorney’s fees, a large 
amount of debts due from the gran- 
tor, and assumed the obligation, with 
which they complied, of supporting 
him during his life, the acts of sale 
were not simulations. Byrd v. Pierce, 
124 La. 429, 50 S 452. (4) Where a 
mother, being at serious disagree- 
ment with one of her sons, a short 
time before her death sold property 
valued at six thousand dollars to her 
other son and daughter for three 
thousand six hundred dollars, when 
she was in no need of ready money 
and at a time when she had just put 
all the remainder of her fortune, 
some four thousand five hundred dol- 
lars, in the hands of such other son 
in cash, and such funds were lying 
idle in the bank, the inference is 
strong that the sale was simulated, 
under an apprehension that her life 
would be short and a wish to place 
the properly. beyond the reach of her 
obnoxious son. Laporfe v. Laporte, 
109 La. 958, 34 S 38. (5) Simulation 
is established by evidence that a 
father of simple tastes and without 
debts transferred a short time before 
his death all his property, in the 
form of a sale, to one of his sons, 
and matters remained as they were, 
the father occupying the property 
and receiving the revenues, and that 
at the death of the father, the al- 
leged price had disappeared, without 
any evidence as to what had become 
of it; and the sale should be an- 
nulled and avoided. Barras v. Bar- 
ras, 111° La. 284, 86'S 6535" (6) A 


for a recited consideration of cash 
and notes will be deemed, to be a 
disguised donation, where the’ evi- 
dence shows that no cash was paid, 
and that the notes were retained by 
the putative vendee, and were after- 
ward made the subject of a formal 
donation by the putative donor. 
Richard v. Richard, 129 La, 967; 579 
286. (7) Where a mother executed 
to a child a writing purporting to 
witness a sale for cash of movable 
property, and a check drawn by the 
child to thé mother’s order, indorsed 
by her and stamped “paid” by a bank, 
is produced, and there is no other 
evidence as to the transaction except 
the child’s testimony, which affirms 
its verity, the admission of the child 
that he obtained the money with 
which to pay the price from his 
mother on the day of the sale with 
the claim that it was paid him for 
services previously rendered does not 
authorize the conclusion that the 
transaction was intended as a simula- 


tion. Gilmore vy. Gilmore, 127 La. 
140, 58 S 471. 

27. Desina’s Suce., 1385 La. 402, 
65 S 556; Ball v. Ball, 42 La. Ann. 


204, 7S 564. 

{a] The grandfather of a minor 
cannot demand a reduction of a dona- 
tion mortis causa by the minor’s 
mother. Desina’s Succ., 135 La. 402, 
65 S 556. 

Administrator as party to action 
by forced heir see infra § 189. 

Who are forced heirs see supra § 33. 

28. Cox v. Von Ahlefeldt, 50 La. 
Ann. 1266, 23 S 959. 

29. Thielman v. Gahlman, 119 La. 
350, 44 S/123. 

30. Thielman v. Gahlman, 119 La. 
350, 44 S 123. 

31. Desina’s Succ., 123 La. 468, 49 
S 23; Thielman v. Gahlman, 119 La. 
350, 44 S 123; Bernard v. Noel, 45 La. 
Ann. 1135, 13 S 737. 
are Desina’s Suce., 123 La. 468, 49 


33. Desina’s Succ., 123 La, 468, 49 
34. Desina’s Succ., 123 La. 468, 49 
3 


85. Turgeau’s Succ., 130 La. 650, 
58 S 497; Moore’s Suce., 42 La. Ann, 
332, 7S 561. 

36. Cox v. Von Ahlefeldt, 50 La, 
Ann, 1266, 23 S 959. 

. re Desina’s Suce., 123 La. 468, 49 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘donee;** and a negotiable instrument which has 
passed to a third person in the usual course of 
‘business cannot be revendicated by the forced heir 
‘or heirs.*® Other holdings, under the Louisiana 
‘eode, as to the rights of foreed heirs concerning 
the transactions of the intestate are that forced 
heirs cannot take the benefits of a contract, 
onerous obligations of which they are unwilling to 
assume, and which they have permitted another 
to assume and earry out;*® that an act giving 
foreed heirs the right to question the validity of 
transfers is not retroactive in effect;* that, where 
an unmarried person of full age and _ other- 
wise capable of contracting makes a donation of 
real property, and later marries, and children 
are born, such children, after the donor’s death, have 
no recourse on the property so donated on the plea 
of impairment, by the donation, of their legitimes 
as forced heirs;*? that a father, as forced heir, has 
no interest in contesting the validity of donations 
made by his daughter to her husband, where the law 
reserves to him a larger share because of the dona- 
tions than he would have inherited if such donations 
had not been made;** that a forced heir is not 
estopped to attack, to the extent necessary to protect 
his legitimes, the alleged illegal, fraudulent, or simu- 
lated conveyances of the person to whom he occu- 
pies that relation ;** that the rule which denies to a 
creditor the right to assail the acts of his debtor 
committed prior to the ercation of his debt has no 
application to the right of action of a forced heir 
for the reduction of an excessive donation;*> that 
the mere fact that title is placed in a third person 
does not make it a prohibited donation;*® and that, 
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where the forced heirs attempt to enforce their de- 
mand against the donated property in the hands of a 
transferee of the donee, the transferee may repel 
the demand by offering to pay the heirs their 
money.** In Texas there were at one time restric- 
tions on the amount of property which a person 
could donate as against his forced heirs,*8 and 
transactions intended to evade the statute were held 
to be within its ban.*® 

[§ 117] 4. Acceptance, Renunciation, or Re- 
lease of Estate or Rights—a. In General.®° Ordi- 
narily an heir is not bound to do any act to vest in 
him the title and possession of the lands which 
he inherits,>+ as these vest in him by operation of 
law on the death of the intestate,°2 but he may 
relinquish his rights by an express waiver or release 
or by estoppel,®* although transactions of this kind 
are not favored by the courts,54 and many of them 
have in particular cases been held insufficient to bar 
the right of the heir or distributee.®> Obviously a 
relinquishment by an heir of his rights, interest, and 
claim in the estate of a decedent is not operative as 
to property which forms no part of the estate of 
the intestate.6° By the laws of Louisiana, on the 
death of a person possessed of or entitled to prop- 
erty, real or personal, the right to the property de- 
scends to his heirs;>* but the heir is not obliged 
to accept the succession, he having the option either 
to accept or to renounce it,°* and the right does not 
vest, that is, become fixed and without suspense, in 
him until he does some act accepting the succes- 
sion.°® The requisites of a renunciation are pre- 
seribed by code provision.®® There are similar pro- 
visions as to acceptance and renunciation in Porto 


38. Desina’s Succ., 123 La. 468, 49| 472, 97 NW 609. the government as the donees of the 
S 23. N. H.—Farnum v. Bryant, 34 N. H.| land. Their right rests not upon the 
39. Desina’s Succ., 123 La. 468, 49|9 (waiver in writing by child to} law of succession or inheritance, but 
S 23. share in father’s estate). upon the act of Congress (see. 2291, 
40. Nereaux v. Nereaux, 114 La. N. Y.—Starr v. Selleck, 145 App.| U.S. Rev. Stat., U. S. Comp. St. 1901, 
3a, 38 S 11 Div. 869, 130 NYS 693 [aff 205 N. Y.!p. 13890)... . Since the estate of 


41. Schultze v. Frost-Johnson 
Lumber Co., 131 La. 956, 60 S 629. - 
42. Grasser v. Blank, 110 La. 493, 


34S 648. 
g Lt Desina’s Succe., 123 La. 468, 49 


44. Jones v. Jones, 119 La. 677, 
683, 44 S 429. 

“The gravamen of plaintiffs’ com- 
plaint is that their grandfather il- 
legally and fraudulently disposed of 
his property to the prejudice of their 
rights as his foreed heirs. It is 
hardly necessary to say that, for the 
purposes of the relief sought, plain- 
tiffs do not occupy the position of 
their ancestor, since it is his al- 
leged illegal acts to the prejudice of 
rights conferred on them, not by him, 
but by the law, that they call in 
question. The plea of estoppel, 
which would be good as against him 
or any one claiming under him, has 
therefore no application to them.” 
Jones v. Jones, supra. 

45. Jones v. Jones, 119 La. 677, 44 


” Griffith v. Alcocke, 113 La. 514, 


47. 
47. Stockwell v. Perrin, 112 La. 
rh 36 S 635. 

Teal v. Sevier, 33 Tex. 77; 
Sevier v. Teal, 26 Tex. 516; Crain v. 
rae 17 Tex. 80. 

50. Acceptance or renunciation of 
succession as affecting liability of 
heir for debts of intestate see infra 


§§ 276-277. 

Tt Gooden v. Doyle, 42 N. B. 
435. 

52. See infra § 132. 

53. Iowa.—McDowell v. McDowell, 


141 Iowa 286, 119 NW 702, 133 AmSR 
170, 31 LRANS.17%6. 
Haden,’ 7): Jeacd. 


Ky.—Haden vy. 
Marsh, 168. 
Nebr.—Riddell v. Riddell, 70 Nebr. 


Epperson v. Mills, 19 Tex. 65. ; 


545 mem, 98 NE 1116 mem] (holding 
that, although the instrument in 
question may not have amounted to 
a contract, it was effectual as an 


estoppel). 

Pa.—Rice v. Braden, 2438 Pa. 141, 
89 A 877. 

54. Balfe v. Tilton, 198 Fed. 704. 


55. Ga.—Alabama, ete., R. Co. v. 
Redding, 112 Ga. 62, 37 SE 91. 

Ky.—Kern vy. Raunser, 50 SW 838, 
20 KyL 1954. 

N. Y.—In re St. John, 104 App. Div. 
622, 93 NYS 840; Bennett v. Bennett, 
50 ‘App. Div. 127, 63 NYS 387; In re 
pr 89 Misc. 345, 152 NYS 

Pa.—Aumick v. Smith, 236 Pa. 23, 
84 A 591; In re Painter, 42 Pa. 156 
re Hisa v. Lucas, 14 Serg. & R. 

Wis.—In re Marchant, 121 Wis. 526, 
99 NW 320. 

[a] Thus a person who claims as 
heir, under establishment as such, 
pursuant to Rev. St. (1858) e 49, 
does not waive his legal rights as an 
heir by filing a claim against the 
estate for the value of services ren- 
dered deceased under an agreement 
pursuant to which the heirship pro- 
ceedings were had, in order to pro- 
tect himself if it should be deter- 
mined that he had no interest as heir. 
aa Ee Marchant, 121 Wis. 526, 99 NW 
320. 

‘56. Council Impr. Co. v. Draper, 16 
Ida. 541, 102 P 7. 

[a] Homestead claim.—‘It seems 
too well settled to require discussion 
here that the estate of Zadock Love- 
less, deceased, acquired no interest 
in, or claim to, this homestead en- 
try. When Loveless died, his right 
and claim to this homestead lapsed. 
The right acquired by the _ heirs 
through patent from the United 
States connected them directly with 


Zadock Loveless had no interest in 
or to this homestead, a_ relinquish- 
ment made by an heir of his rights, 
interest and claim in the estate of 
the deceased would in no way affect 
his rights in this land and would not 
convey his title thereto. Such a 
relinquishment would only divest him 
of his interest and claim in the estate 
of the decedent over which the pro- 
bate court had jurisdiction.’’ Coun- 
cil Impr. Co, v. Draper, 16 Ida. 541, 
548, 102 P 7. 

57. Merrick Rev. Civ. Code (La. 
1900) arts 940, 941; Womack v. Wo- 
mack, 2 La. Ann. 339; Calvit v. Mul- 
hollan, 12 Rob. (la.) 258; Le Page 
v. New Orleans Gas Light, ete., Co., 
7 Rob. (La.) 183; Addison v. New Or- 
leans Sav. Bank, 15 La. 527. 

58. Merrick Rev. Civ. Code (La. 
1900) art 977. And see Davis v. Hl- 
kins, 9 La. 135; Poultney v. Cecil, 8 


La. 321; O’Donald v. Lobdell, 2 La. 

99. 

59. Miller v. Jones, 29 Ala. 174 
(applying law of Louisiana); Davis 
v. Elkins, 9 La. 135; Merrick Rev. 
Civ. Code (La. 1900) art 946. To 
same effect Lumsden’s Succ., 17 La. 
Ann. 38. 

60. Merrick Rev. Civ. Code (La. 


1900) art 1017. 

[a] A special transfer and as- 
signment of rights to an estate in 
favor of one person cannot be viewed 
as,a renunciation, and is not a rati- 
fication of a promise to renounce. 
Reed v. Crocker, 12 La. Ann. 436, 

{b] A sham sale by all heirs: of 
their mother to their father of their 
one-half interest in community prop- 
erty is a renunciatiom as to heirs who 
had not previously accepted the suc- 
cession of their mother. Thompson 
v. Miller, 137 La. 79, 68 S 220. 
= Aap rome of acceptance see infra 
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Rico ®1 and Quebec.® 

[§ 118] b. Requisites and Sufficiency of Accept- 
ance. In those jurisdictions having code provisions 
relating to the acceptance of a succession,®* a simple 
acceptance may be either express or tacit.6* An 
acceptance is express when the heir assumes the 
quality of heir in an unqualified manner in some 
authentic or private instrument or some judicial 
proceeding,®® and is tacit or implied when some act 
is done by the heir, which necessarily supposes his 
intention to accept, and which he would have no 
right to do but in his quality of heir. Within the 
meaning of such code provisions, various acts and 
writings have been held to constitute,®’ or not to 
constitute, an acceptance.*® A default on the part 
of the heirs when cited to declare whether or not 


they aecept or renounce will raise an inference of an . 


unqualified acceptance,®*® but a presumption of ac- 

ceptance may be rebutted by showing an intention 

other than that of accepting the succession.”° 
Minor heirs need not make any formal acceptance 


of a succession,”? and the tutor of a minor child, if 
61. Escalona v. Castro, 17 Porto 
Rico 744 


62. Vandry v. Belanger, 16 Rev 


longing 
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public and open custody of things be- 
to the succession of his 
father, and that he refuses to deliver 


i} 
r) 


[§§ 117-1]9 


opposed by creditors, may take possession of and 
administer a succession falling to him.’? 

Acceptance in part. He who has the power of ac- 
cepting the entire succession cannot divide; and 
accept only a part.’ 

An acceptance induced by the fraud of an inter- 
ested party is null and without effect.74 

{[§ 119] c. Time for. It is provided by the 
Louisiana code that the term given to the beneficiary 
heir to deliberate whether he will accept or reject 
the succession shall be thirty days from the day on 
which the inventory is finished,*> and that by ‘‘term 
for deliberating’’ is understood the time given to 
the beneficiary heir to examine if it is for his 
interest to accept or reject the succession which has 
fallen to him.”® It is also provided that the faculty 
of accepting or renouncing a succession becomes 
barred by the lapse of time required for the longest 
prescription of the rights to immovables.77 The 
Porto Rican code fixes the period for acceptance 
with benefit of inventory as ten days after the time 
a person becomes aware that he is heir, if he re- 
does not suffice of itself to evidence 


an acceptance of the succession. In 
in the case at 


LegNS 294; Robert v. Martin, 48 Que. 
Super. 27; Legrand v. Legrand, 20 
Que. Super. 521. 

[a] As between the parties to it, 
a renunciation may be in any form 
which they choose to adopt. Mont- 
petit v. Brault, 26 Que. K. B. 263. 

63. See supra § 117. 

64. Merrick Rev. Civ. Code (La. 
1900) art 988; Porto Rico Civ. Code 
§ 965. And see Samford v. Toadvine, 
15 La. Ann, 170; McMasters v. Place. 
8 La. Ann. 431; Duplessis v. White, 6 
La. Ann. 514; Greig v. Muggah, 5 
Rob. (La.) 473; Le Cesne v. Cottin, 
2°Mart. N. S. (la.) 475; Lacey v. 
Ferguson, 1 McG. (La.) 171; Escalona 
v. Castro, 17 Porto Rico 744. 

: yt Clauss v. Burgess, 12 La. Ann. 

42. 

66. Merrick Rev. Civ. Code art 
(La. 1900) 988; Porto Rico Civ. Code 
§ 965. And see cases infra notes 
67-70. 

67. Scott v. Briscoe, 36 La. Ann. 
278 (mortgaging property); Sevier v. 
Gordon, 29 La. Ann. 440 (proceedings 
for partition); Brashear v. Conner, 
29 La. Ann. 347 (institution of suit 
in capacity of heir); Loubiére v. Le 
Blanc, 12 La. Ann. 210 (payment of 
debts); Todd v. Place, 9 La. Ann. 517 
(selling interest in succession to a 
coheir); Gosselin v. Abat, 3 La. 549 
(intermeddling). 

68. Gordon v. Gilfoil, 99 U. S. 168, 
25 L. ed. 383; Griffin v. Burris, 109 
La. 216, 33 S 201; Burbridge v. Chinn, 
34 La. Ann. 681; Miltenberger v. 
Weems, 31 La. Ann. 259; Mumford 
v. Bowman, 26 La. Ann. 413; Sou- 
biran v. Rivollet, 4 La. Ann. 328; 
Escalona vy. Castro, 17 Porto Rico 
744; Brulotte v. Brulotte, 24 Que. 
K. B. 398; Walker v. Goyette, 17 Que. 
Super. 288. 

[a] Tllustrations. — (1) Naming 
oneself as heir in an act disconnected 
with the succession. Mumford v. 
Bowman, 26 La. Ann. 413. (2) Tak- 
ing possession of personal effects 
with no view of gain. Soubiran v. 
Rivollet, 4 La. Ann. 328. (3) Taking 
possession as universal heir of com- 
munity property subject to mortgage 
by but one of the ancestors. Gordon 
v. Gilfoil, 99 U. S. 168, 25 L. ed. 383. 
(4) Using property belonging to 
estate to defray necessary expenses 
of the ancestor in¢urred before his 


death. Walker v. Goyette, 17 Que. 
Super. 288. (5) The purchase at a 
tax sale of succession property. 


Burbridge v. Chinn, 34 La. Ann. 681; 
Miltenberger v. Weems, 31 La. Ann. 
259. (6) The fact that a son has the 


them to his coheirs, is not an act of 
acceptance. Brulotte v. Brulotte, 24 
Que. K. B. 398. (7) The act of a 
child of the decedent, who, in his 
own behalf and in behalf of his 
brothers and sisters, applies for a 
declaration of heirship cannot be 
deemed as an implied acceptance on 
his own part and for his brothers and 
sisters of the inheritance, as such act 
does not involve any act done in the 
capacity of heir, and solely comprises 
the exercise of a personal right to 
obtain a declaration that he is such 
heir. Escalona v. Castro, 17 Porto 
Rico 744. 

[b] Mere declaration or admission 
of heirship.—In a case where, at the 
foot of a petition by a widow, the 
persons named as heirs subscribed to 
a declaration in which they admitted 
the allegations of the petition, the 
court said: “Citing Civ. Code, art. 
988, the contention of the plaintiff is 
that the declaration as above of the 
heirs and the judgment of the court 
predicated thereon constitute an un- 
conditional acceptance of the suc- 
cession. We do not think so. The 
paper the appellants signed was an 
admission of the truth of the allega- 
tions of their mother’s petition and 
of her legal right to be placed in pos- 
session of the estate of their father 
as widow in community and usufruc- 
tuary—nothing more. By their sig- 
natures they admitted:—That E. A, 
Burris was dead; that the small 
estate he left was community in 
character and consisted of personal 
property only; that they (the sign- 
ers): were the children of the mar- 
riage and as such the sole heirs of 
their father; that the succession of 
their father owed no debts of con- 
sequence; that he left no will; and 
that their mother was entitled to the 
usufruct of the interest of the legal 
or presumptive heirs in the com- 
munity property. ... The written 
declaration or admission of the mere 
capacity of heirship made by such 
an heir does not of itself constitute 
an acceptance of the succession. Civ. 
Code, art. 989. Undoubtedly, as 
widow in community (not renouncing 
same) their mother was, in the ab- 
sence of action by creditors of the 
succession demanding formal admin- 
istration of its affairs, entitled to be 
recognized as usufructuary of that 
portion of the estate devolving upon 
the presumptive heirs. Civ. Code, 
art. 916. But the mere written ad- 
mission of this conclusion of law by 
those called by law to the succession 


what the heirs did, 
bar, is lacking the intention to ac- 
cept. The intention to accept is not 
sufficiently manifested by the fact— 
by the thing done—in order that ac- 
ceptance may be inferred. Civ. Code, 
art. 990. There was no claiming of 
anything by those styling themselves 
heirs. There was no affirmative ac- 
tion by them in assertion of the 
rights of heirship. There was no 
obliging themselves as heirs, or con- 
tracting as heirs. Civ. Code, art. 
989.” Griffin v. Burris, 109 La. 216, 
218, 33 S 201. 

69. Self v. Morris, 7 "Rob. (La.) 
24; Picou v. Dussuau, 4 Rob. (La.) 
bie Field v. Mathison, 3 Rob. (La.) 

? 
12 La. 


70. Loubiére v. Le Blanc, 
Ann, 210. 

71. Merrick Rev. Civ. Code (La. 
1900) art 977; Generes v. Bowie Lum- 
ber Co., (La.y 79 S 413. 

[a] Under the Louisiana codes of 
1808 and 1825 inheritances accruing 
to minors could only be accepted with 
the authority of the judge by the ad- 
vice of a family meeting, and not 
purely and simply, but with the bene- 
fit of inventory. Pargoud v. Pace, 10 
La. Ann. 613. 

{[b] The Spanish law in force in 
Texas prior to its independence, re- 
lating to this question, is stated in 
Blair v. Cisneros, 10 Tex. 34. 

72. Lemmon v. Clark, 36 La. Ann. 
744; Soye v. Price, 30 La. Ann. 93. 

73. Merrick Rev. Civ. Code (La. 
1900) art 986. 

Ha. Ayotte v. Boucher, 9 Can. S. C. 


75. Merrick Rev. Civ. Code (La. 
1900) art 1050; Titche v. Lee, 22 La. 
Ann. 435. 

76. Merrick Rev. Civ. Code (La. 
1900) art 10338. 

77. Merrick Rev. Civ. Code (La. 
1900) § 1030; Generes v. Bowie Lum- 
ber Co: (a.) (79° S' 413. 

[a] rigin of provision.—‘‘Article 
1030 is a literal translation of ar- 
ticle 789 of the Code Napoleon.” 
Generes v. Bowie Lumber Co., (La.) 
79 S 4138, 415. 

[b] Provision construed.—Article 
1030 provides “for the prescription 
of the right or faculty of renounc- 
ing, as well as of accepting, a suc- 
cession. It is as plainly demon- 
strated by other provisions of the 
Code on the subject of acceptance 
and renunciation of successions that 
the Legislature did not intend that 
the words ‘or renouncing,’ in article 
1030, should be disregarded, as they 
were in the Succession of Waters.- If 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


paras 


§§ 119-121] 


sides in the place where the intestate died, and thirty 
days if he resides outside thereof.7® 

d. Operation and Effect of Acceptance 
In the jurisdictions where ac- 
ceptance of a succession is provided for,8° when an 
heir hag accepted he cannot afterward impugn his 
acceptance except for fraud, violence, or lesion,§+ 
nor can the effect of the acceptance be altered by 
a subsequent formal renunciation of the succession 
by him,’? nor can he afterward demand a stay of 
proceedings to deliberate and make an inventory.*% 
Also, one who renounces the succession cannot re- 
voke the renunciation after the other heirs have 
accepted the succession;** but he may accept even 
after he has renounced where there has been no 
acceptance by other heirs and where third persons 


[§ 120] 
or Renunciation.’® 


those words mean anything, they 
mean that, under some circum- 
stances, it is the right or faculty of 
renouncing a succession that becomes 
prescribed by 30 years of silence, al- 
though, under other circumstances, 
depending upon the status of the 
heir, it is the right or faculty of ac- 
cepting that becomes prescribed by 
30 years of silence. If it were true 
that any heir, whatever his status 
might be, should become a stranger 
to the succession at the end of 30 
years of acquiescence on his part, 
there would be no meaning whatever 
in saying that his right to renounce 
is then prescribed; for, when an heir 
has become a stranger to the suc- 
cession, he has the advantage and is 
in the position of one who has re- 
nounced; and it would be absurd to 
say that his right to renounce is then 
prescribed. .. . Our own interpreta- 
tion of article 1030 of the Code is 
that what prescribes at the end of 30 
years is, not both the. right of an 
heir to accept and at the same time 
his right to renounce a succession, 
for that is impossible, but the right 
to accept or the right to renounce, as 
the case may be, depending upon 
whether the heir be one who was re- 
quired to accept or one who was re- 
quired to renounce within the 30 
years. ... At the expiration of the 
30 years the status of the person or 
relation is irrevocably fixed by the 
prescription established by article 
1030 of the Code, either as an heir or 
not an heir, depending upon what his 
status was before the 30 years 
ended.” Generes v. Bowie Lumber 
Co., (La.) 79 S 413, 415 [overr Waters’ 
Succ., 12 La. Ann. 97]. 

78. Escalona v. Castro, 17 Porto 
Rico 744. f 

79. As afiecting liability of heirs 
for debts of intestate see infra §§ 
276-277. 

80. See supra § 117. 

81. Vandry v. Belanger, 
LegNS 294. 

Effect of fraud see supra § 118. 

82. Generes v. Bowie Lumber Co., 
(La.) 79 S 413; Clauss v. Burgess, 12 
La. Ann. 142; In re Mathieu, ete., L., 
etc., Co., 6 Que. Pr. 69. 

“The heir who has formally ac- 
cepted the succession, or has com- 
mitted any act that has rendered him 
liable as an heir, has thereby fixed 
his status irrevocably. He has then 
no right to renounce.” Generes v. 
Bowie Lumber Co., (La.) 79 S 413, 


16 Rev 


417. 
83. Roy v. Roy, 8 Que. Pr. 331. 
84. Hymel’s Succ., 49 La. Ann. 


461, 21 S 641. 

85. Generes v. Bowie Lumber Co., 
(La.) 79 S 413. 

rs Montpetit v. Brault, 26 Que. K. 
B. 26 


87. Merrick Rev. Civ. Code (La. 
1900) arts 946, 947, 987. 

[a] Under the old Louisiana code, 
the retroactive effect of an accept- 
ance could not be so extended as to 
prejudice the rights of third persons 
previously acquired. Poultney y. 
Cecil, 8 La, 321. 
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have not acquired rights in the estate by prescrip- 


tion or by lawful dealings with the succession rep- 


resentative.®® 


General. 
states prescribe 


88. See statutory provisions; and: 

Cal.—More v. More, 133 Cal. 489, 
65 P 1044; Sheid’s Est., 122 Cal. 528, 
55 P 328, 129 Cal. 172, 61 P 920; Mc- 
f*-Donald v. McCoy, 121 Cal. 55, 53 P 
421; Blythe’s Est., 112 Cal. 689, 45 
P 6; Burris v. Kennedy, 108 Cal. 331, 
41 P 458; In re Burton, 93 Cal. 459, 
29 P 36; Pennie v. San Francisco Su- 
per. Ct. 89 Cal. 31; 26 P 617; Smith 
|v. Westerfield, 88 Cal. 374, 26 P 206; 
In re Jessup, 81 Cal. 408, 21 P 976, 
22 P 742, 1028, 6 LRA 594; Hitchcock 
v. San Francisco Super. Ct., 73 Cal. 
295, 14 P 872. 
pee one v. Casey, 25 La. Ann. 
gare tCOn v. McCarty, 55 Md. 

Mich.—Hawley v. Dibble, 184 Mich. 
298, 151 NW 712. 

Minn.—Fitzpatrick ov. Simonson 
be Nik Mfg. Co., 86 Minn. 140, 90 NW 

Nebr.—State v. O’Connor, 166 NW 
556; Fischer v. Sklenar, 101 Nebr. 
553, 163 NW 861; State v. Keller, 101 
Nebr. 552, 163 NW 868. 

N. C.—Edwards v. Cobb, 95 N. C. 4; 
Hunt v. Sneed, 64 N. C. 176. 

Pa.—Davis’ Est., 13 Phila. 407. 

Utah.—Garr v. Davidson, 25 Utah 
335, 71 P 481. 

[a] Thus (1) in some states a 
chancery court has_ jurisdiction. 
Wells v. Smith, 44 Miss. 296. (2) 
And in New York the surrogate’s 
court has a certain limited jurisdic- 
tion, which, however, does not ex- 
tend to the determination of title to 
realty. Aubuchon v. New York, etc., 
R. Co., 137 App. Div. 834, 122 NYS 
581; Matter of Woodworth, 5 Dem. 
Surr. (N. Y.) 156. (3) But the court 
most generally invested with juris- 
diction of an action or proceeding of 
this character is the probate court 
(Gray v. Goddard, 90 Conn. 561, 98 
A 126; Woodward’s App., 81 Conn. 
152, 70 A 453; Ford v. Ford, 117 Ill. 
A. 502; Odenbreit v. Utheim, 131 
Minn. 56, 154 NW 741, LRA1916D 
421; Fiske v. Lawton, 124 Minn. 85, 
144 NW 455; Chadbourne v. Alden, 
98 Minn. 118, 107 NW 148; Fitzpat- 
rick v. Simonson Bros. Mfg. Co., 86 
Minn. 140, 90 NW 378; Garr v. David- 
son, 25 Utah 335, 71 P 481), (4) al- 
though the probate court in a pro- 
ceeding of this nature has no juris- 
diction to admit an alleged will to 
probate (In re Christensen, 135 Cal. 
674, 68 P 112), (5) or to try the va- 
lidity of a marriage whose existence 
has been established as a fact (Wiser 
v. Lockwood, 42 Vt. 720). (6) In 
Pennsylvania the register has no 
statutory power to determine the 
heirs of an estate. ‘The law guides 
him as to whom letters should be 
granted, and he may inquire by tes- 
timony who are the relatives of a 
decedent as an incident to the prop- 
er administration of his office, but 
his conclusion as to whom he will 
grant letters has no force or effect 
to establish who are the heirs of a 
decedent.” Clarke’s Est., 39 Pa. Co, 


65, 66. 
Jurisdiction of; 


A renunciation of a succession is not 
necessarily a renunciation of a community.®¢ 
acceptance relates back to the day of the opening 
of the succession.’? 

[§ 121] 5. Establishment and Determination of 
Heirship or Right to Share in Distribution—a. 


An 


In 


Statutes varying greatly in the different 


the jurisdiction of courts in the 


establishment and determination of heirship or the 
right to share in distribution,®’* and also prescribe 
the steps to be taken for such purpose;8® and in 
order that the proceedings and judgment or decree 
of heirship or distribution may be valid, the stat- 
utory steps must be taken °° in a court having not 


Actions: 
Against heirs and distributees see 
infra § 197. 
Between heirs and distributees see 
infra § 164. 
By ary and distributees see infra 


Actions and proceedings with respect 
to advancements see infra § 253. 
89. In re Wickersham, 138 Cal. 

355, 70 P 1076, 71 P 437; In re Kas- 

son, 127 Cal. 496, 59 P 950; Oxarart’s 

Est., 78 Cal. 109, 20 P 867; Doyle v. 

Naughton, 55 Colo. 512, 136 P 73; 

Mack’s App., 71 Conn. 122, 41 A 242. 
{a] Under the Connecticut stat- 

ute, the proper practice to ascertain 

heirs and distributees is to apply 
for an order of distribution or order 
to hand over the estate without dis- 
tribution, of which orders the ascer- 
tainment of heirs and distributees is 
an incident. Mack’s App., 71 Conn. 

122, 41 A 242. 

{b] In Colorado Rev. St. (1908) § 
7050 provides that ‘“ ‘Any person 
claiming to be an heir at law and as 
such entitled to an estate of inheri- 
tance in any intestate lands, tene- 
ments or hereditaments constituting 
all or a part of the estate of any de- 
ceased person, may file in the court 
in which such estate is in process of 
settlement or at any time before the 
order of published notice of final set- 
tlement, a petition duly verified, set- 
ting forth the relationship of the pe- 
titioner to the deceased and the 
names and addresses of all other 
persons who are or who claim to be 
heirs so far as known to the peti- 
tioner, and asking for a judicial as- 
ecertainment and determination of 
the heirs of such deceased.’ The sec- 
tion further provides that in case 
such petition is filed the order for 
the notice of final settlement and the 
notice itself shall include a notice of 
the application for the determination 
of heirship, and then goes on and 
specifies the notice which shall oth- 
erwise be given to all persons named 
as heirs. Section 7051 provides that 
upon the day named in the notice 
for the hearing the court shall re- 
ceive and hear proofs concerning the 
heirs of the deceased, and shall upon 
proofs submitted enter a decree de- 
termining who the heirs are. If a 
petition is filed seeking a determi- 
nation of heirship the statute does 
not provide that it shall be an- 
swered or otherwise met by plea, nor 
can any action be taken thereon un- 
til the day fixed for final settlement, 
and after the publication and serv- 
ing of notice as provided in the stat- 
ute. The decree to be entered is sim- 
ply a determination of who the heirs 
55 Colo. 


are.” Doyle v. Naughton, 
512, 514, 136 P 73. 
90. Burris v. Kennedy, 108 Cal. 


331, 41 P 458; Smith v. Westerfield, 
88 Cal. 374, 26 P 206; Perry’s Succ., 
125 La. 252, 51 S 188; Barber’s Succ., 
52 La. Ann. 960, 27. S 3638; Allen’s 
Suce., 44 La. Ann. 801, 11 S 42; Shri- 
ver v. State, 65 Md. 278, 4 A 679; 
Carter v. Frakm, 31 S. D. 379, 141 
NW’ 370, But see In re Friedman, 
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only jurisdiction of such actions or proceedings gen- 
erally,®1 but also the proper territorial jurisdiction 
of the particular action or proceeding.®? While the 
proceeding for the determination of heirship pre- 
scribed by some statutes is not, strictly speaking, a 
civil action, but is a special proceeding,®® statutes 
providing for such actions or proceedings have been 
held not only constitutional,®* but also entitled to a 
The statutes are applicable 
to the estate of a person who died prior to the’ 
enactment thereof ;9* and the remedy provided may 
be resorted to by a person who has purchased the 
Persons apparently entitled 


liberal construction.®® 


interest of an heir.®? 


(Cal.) 172 P 140 (holding that the 
proper issuance of letters testamen- 
tary is not a jurisdictional question 
in such a proceeding). 

[a] In Louisiana failure of cura- 
tors of vacant estates to publish the 
death, name, and place of birth and 
death of deceased as required by 
statute does not affect the right of 
the heirs to be recognized as such, 
and if this duty is omitted by the 
curators the heirs may still be rec- 
ognized by complying with the law 
in such cases. Mayo v. Duke, 23 La. 
Ann. 674. 

Finality and conclusiveness of 
judgment or decree see infra § 130: 

91. See supra note 88. 

92. Scruggs v. Scruggs, 105 Fed. 
28; Holmes v. Adams, 110 Me. 167. 
85 A 492; Chadbourne v. Alden, 98 
Minn. 118, 107 NW 148; Esteras v. 
Arroyo, 16 Porto Rico 689. 

[a] Administration in another 
state—(1) It has been held that an 
administrator appointed by a court 
of one state is not subject to an ac- 
tion in a court of another state or 
jurisdiction by an heir to establish 
his right to a distributive share in 
the estate, jurisdiction to determine 
such right being exclusively in the 
courts of the state of the adminis- 
tration. Scruggs v. Scruggs, 105 
Fed. 28. (2) Another holding is that 
a person claiming a share of the 
personal property of one dying domi- 
ciled in one state has no remedy in 
another state, until he has obtained a 
decree in his favor in the probate 
court in the former state. Holmes v. 
Adams, 110 Me. 167, 85 A 492. 

{b] Land situated in two coun- 
ties—Under the Minnesota statutes 
the probate court of a county where- 
in any part of the real property of 
the intestate is situated has juris- 
diction to determine who are the 
heirs, even though part of the land 
involved may lie in another county. 
Chadbourne vy. Alden, 98 Minn. 118, 
107 NW 148. 

{c] In Porto Rico, the court of a 
district in which the intestate did 
not die or leave property is without 
jurisdiction to declare one an heir, 
as a proceeding of this character is 
not an adversary one andthe party 
who brings it cannot choose his 
forum. Esteras v. Arroyo, 16 Por- 
to Rico 689. Contra Santos vy. Bas- 
ton, 14 Porto Rico 741. 

93. In re Burton, 93 Cal.. 459, 29 
P 36; Carter v. Frahm, 31 S. D. 379, 
141. NW 370. 

94. Fitzpatrick v. Simonson Bros. 
Mfg. Co., 86 Minn. 140, 90 NW_ 378. 

95. Fitzpatrick v. Simonson Bros. 
Mfg. Co., 86 Mirn. 140, 90 NW 378; 
He he Marchant, 121 Wis. 526, 99 NW 

96. Miller v. Davis, 106 Mich. 300, 
302, 64 NW 338; Fitzpatrick v. Si- 
monson Bros. Mfg. Co., 86 Minn. 140, 
90 NW 378. 

“The statute is not ft popes to cases 
where the ancestor es after the 
passage of the act. It is to secure a 
determination as to ‘who are or were 
the legal heirs.’ It is to be in- 
voked in any case where any person 
shall have deceased having ‘title to 
lands. It is remedial in its charac- 
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ter, takes away no vested rights, and 
is, like a statute establishing a rule 
of evidence or one designed to per- 
petuate testimony, unobjectionable 
because in a sense retroactive.” Mil- 
ler v. Davis, supra. 

oe In re Burton, 93 Cal. 459, 29 


36. 

[a] California code provision con- 
strued.—‘“I think it cannot reason- 
ably be questioned that it was the 
intention of the legislature, by sec- 
tion 1664 of the Code of Civil Pro- 
cedure, to provide a mode of pro- 
ceeding by which all persons who 
claim ownership of or an interest in 
the property of an estate of a testa- 
tor or the intestate, whether direct- 
ly, as heirs and devisees, or indirect- 
ly, through the heirs. or devisees, 
may have their respective rights and 
interests in and to such property 
conclusively ascertained, determined, 
and declared, so far at least as the 
parties before the court are con- 
cerned, before distribution is decreed, 
to the end that the final distribution 
of the property may be made direct- 
ly to the persons respectively enti- 
tled thereto; and the language of the 
section seems to express this inten- 
tion so clearly that there is no room 
for construction. But the provisions 
of the section are carefully limited 
to the ascertainment and determina- 
tion of rights and interests claimed 
in privity with the estates, and are 
not applicable to rights or titles 
claimed adversely to such estates.” 
ia re Burton, 93 Cal. 459, 461, 29 P 


36. 

98. Hilton v. Stewart, 15 Ida. 150, 
96 P 579, 128 AmSR 48; Gabisso’s 
Suce., 119 La. 704, 44 S 438, 121 Am 
SR 529, 11 LRANS 1082, 12 AnnCas 
574.. Compare Maiter of Leslie, 92 
Mise. 663, 156 NYS 346 (holding that, 
although it is provided by statute 
that, when the inheritance shall have 
come to the intestate from a de- 
ceased husband or wife, and there is 
no person otherwise entitled to in- 
herit, then the real property of such 
intestate shall descend to the heirs 
of such deceased husband or wife, 
yet the heirs of a deceased husband 
are not entitled to assert that the 
widow died without heirs on account 
of the servile status of the only per- 
son through whom the alleged heirs 
can claim, the holding being based 
both on the grounds of public policy 
and also on the ground that, as the 
state cannot attack the will of an 
heirless testator in order to promote 
an escheat, the heirs of the deceased 
husband, whose right must be re- 
garded as a gift from the State of 
property which would otherwise es- 
cheat, stand in the same position). 

[a] Applicaticns of rule.—(1) 
Brothers and sisters by renouncing 
in favor of their mother the succes- 
sion of a deceased brother do not 
estop themselves to contest the right 
of persons claiming as the children 
of such deceased brother to share in 
the mother’s estate. Gabisso’s Succe., 
119 La. 704, 44 S 438, 121 AmSR 529, 
11 LRANS 1082,.12 AnnCas 574. (2) 
In an ¢.i.cion involving the validity 
of a marriage and the right of a sur- 
viving wife or widow to her inter- 


[§§ 121-122 


to succeed to the estate of another are not estopped 
to initiate or defend an action or proceeding in- 
volving the right to share;°* but, except im some 
jurisdictions,®® the fact that special proceedings are 
provided by-statute does not require that they be 
resorted to in all cases in order to raise or settle a 
question of heirship or right to a distributive share.* 
Distributive shares uncalled for are, by statute in 
several states, to be invested or paid into the public 
treasury until demanded.? 

[§ 122] b. Time to Sue and Limitations. 
Claimants of the estate of an imtestate decedent 
cannot at common law lose their right to relief 


est as such in her deceased hus- 
band’s property, she is not estopped 
from maintaining such action on the 
ground of public policy or morality 
where it appears that she may have 
honestly believed that she had been 
legally divorced from her husband, 
and thereafter married another. Hil- 
ton v. Stewart, 15 Ida. 150, 96 P 579, 
128 AmSR 48. (3) In a suit to be 
recognized as heir at law of the de- 
ceased, plaintiff’s capacity or right of 
inheritance may be questioned by a 
legatee, even though he is not related 
to decedent. Lacosst’s Succ., 142 La. 
673, 77_S 497. 

99. In re Colbert, 51 Mont. 455, 
153 P 1022; In re Fleming, 38 Mont. 
57, 98 P 648. Compare In re Davis, 
27 Mont. 490, 71 P 757 (holding that 
Code Civ. Proc. § 2840, authorizing 
a suit by persons interested in an 
estate to determine their distributive 
shares therein, does not require such 
suit to be brought where all parties 
interested have agreed as to the share 
each is to receive, and a decree has 
been entered pursuant to such 
agreement). % 

1. Rowe v. Allison, 87 Ark. 206, 
112 SW 395; Tyler v. Lewis, (La.) 
78 S 477; Soriano v. Rexach, 23 Por- 
to Rico 531; Morales v. Landrau, 15 
Porto Rico ,761. 

{a] MNlustrations.—(1) “The plain- 
tiffs, having based their action 
among other facts on their capacity 
of heirs of Angel Oquendo, without 
such fact having been admitted by 
the defendants, they had the right 
to establish such capacity in this ac- 
tion without the necessity of having 
recourse therefor to the act relating 
to special proceedings, although such 
proof can only be valid and efficient 
with relation to the defendants in 
the specific case under consideration, 
because for general purposes, or 
when it is sought to obtain a declara- 
tion of heirs, which has not been ap- 
plied for in this action, the provi- 
sions of chapter three, of title one, 
of the act relating to special pro- 
ceedings, which establish the mode 
and form of obtaining such declara- 
tion, would have to be observed.” 
Morales y. Landrau, 15 Porto Rico 
761, 777. (2) The Arkansas statute 
provides that a pretermitted child 
“shall be entitled to recover of the 
devisees and legatees in proportion 
to the amount of their respective 
shares, and vests the probate court 
with power to decree such distribu- 
tion; and, provides further that a 
writ of scire facias shall) issue 
against the devisees or legatees in 
case they refuse to pay. Sections 
8020, 8021, Kirby’s Dig. But there 
is nothing in the statute to indicate 
that it was intended to remit the 
child solely to this action in the 
probate court against the devisees or 
legatees.” Rowe v. Allison, 87 Ark. 
206, 212, 112 SW 395. 

2. Cal.—Pyatt v. 
Cal. 418. 

Ind.—State v. Taggart, 88 Ind. 269. 

Mass.—Cole v. New England Trust 
Co., 200: Mass. 594, 86 NE 902; Chase 
v. Thompson, 153 Mass. 14, 26 NE 
137 (holding that the interest of a 
distributee in money ordered by the 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by limitation;® but it is otherwise in most, although 


not all,* jurisdictions by express 


sion,® although statutes naming a certain period of 
time after escheat proceedings for persons claiming 
as heirs to come in and establish their claim or 
right ® do not constitute a bar in a case where 
there has been no escheat proceeding.’ 
they may lose their right to relief by laches,® but of 
course the circumstances of the particular case may 


be such that there is no laches 


genee.® An action by, an heir of a remainderman to 
establish his interest as heir, prior to the death of 
the life tenant, and before the falling in of the 
outstanding freehold, is premature;'° and, under a 


statute making the children of a 


first marriage the forced heirs of his childless second 
wife,! the statute of limitations does not begin to |! 


probate court to be paid to him, and 
upon his refusal to receive it de- 
posited by the administrator in a 
trust company, was equitable only, 
and could not be reached by trustee 
process as his. property); Stock- 
bridge’s Pet., 145 Mass. 517, 14 NE 
928 (ordering amount of legacy de- 
posited in a savings bank by order of 
the probate court, on representation 
of the executors that the residence 
of the legatee was unknown, to be 
paid to his issue upon it appearing 
that he died before the testator). 

Mo.—In re Bomino, 83 Mo. 433 (or- 
dering payment of fund deposited on 
discovery and petition of heirs). 

Nev.—McMahan’'s Est., 19 Nev. 
pea BS Shae Sih 

N., Y.—Peo.. v. Chapin. 101 N.Y. 


682; Koch’s Est., 15 AbbNCas 139 
note. 
iE Near: lb v. Wyegall, 51 Tex. 


Escheat see Mscheat [16 Cyc 548]. 
3. Ark.—Jones v. Jones, 28 Ark. 
19; Harriet v. Swan, 18 Ark. 495. 
Fla.—Amos vy. Campbell, 9 Fla. 187. 
Ind.—Smith v. Calloway, 7 Blackf, 


N. C.—Woody v. Brooks, 102 N. C. 
334, 9 SE 294; Bushee v. Surles, 77 


“N.C. 62 


ME ier cad v. Turley, 3 Sneed 
157. > 
4. In re Miner, 143 Cal. 194, 76 P 
968 (where the court said that there 
appears to be no limitation as against 
citizens of the United States). 

5. Ga.—Cannon y. Lynch, 112 Ga, 
660, 37 SE 858. 

Ky.—Robinson v. Elam, 90 Ky. 800, 
14 SW 84, 12 Kyl 271; Hargis v. 
Sewell, 87 Ky. 638, 7 SW 557, 9 KyL 
920 


La.—Sallier v. Rosteet, 108 La. 378, 
32 S 883; Bothick’s Succ., 47 La. Ann, 
613, 17 S 198; Nolasco v. Lurty, 13 
La. Ann. 100; Layre v. Pasco, 5 Rob. 
9; Conrad v. Thurston, 11 La. 426. 

Md.—Biays v. Roberts, 68 Md. 510, 
13. A866. U 
Mo.—State v. Grigsby, 92 Mo. 419, 
5 SW 39. 

Pa.—Blackmore v. Gregg, 2 Watts 
& S. 182; Chandler v. Lamborne, 2 
PaLJR 124, 3 PaLJ_ 367. 

Tenn.—Alvis_ v. Oglesby, 87 Tenn. 
172, 10 SW 313. 

15 Ont. L. 42, 


Ont.—Re Ashman, 
Limitation of actions and proceed- 


10 OntWR 250 


ings: 
Between heirs and distributees see 
infra § 162 


By heirs and distributees against 

third persons see infra § 184. 

By nonresident alien heir see Aliens 

§ 28 note 77 [cl. 

With respect to advancements see in- 

fra §, 252, 

6. See Escheat [16 Cye 557]. 

7. In re Miner, 143 Cal. 194, 199, 
76 P 968 (where the court said. “Un- 
der the provisions of the Code of 
Civil Procedure in reference to es- 
cheats, it is provided that a person 
not a party or privy to the proceed- 
ing may, within twenty years after 
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statutory provi- | second wife.!? 


In equity 


or lack of dili- 


decedent by his 


the judgment in such proceeding, file 
a petition in the superior court of the 
county of Sacramento, showing his 
~claim or right to the property or the 
proceeds thereof; but this limitation 
does not apply to the case at bar, 
for the reason that no action has 
been brought or judgment rendered 
in favor of the state under the pro- 
visions of the code’). 

8. Fidelity Ins., ete., App., 
116° Pa."157,' 10; A’ °37. 

9. Thomas y. Armstrong, 12 Fed. 
666, 4 McCrary 176; Sullivan v. An- 
doe, 6 Fed. 641, 4 Hughes 290; Row- 
land v. Taylor, (Ark.) 203 SW 1034; 
Hilton v. Stewart, 15 Ida. 150, 96 P 
579, 128 AmSR 48. 

{a] Thus (1) a delay by heirs in 
asserting their claim because of the 
belief that they were not entitled un- 
til the youngest became of age has 
been held not to be laches. Thomas 
v. Armstrong, 12 Fed. 666, 4 Mc- 
Crary 176. (2) And a wife who does 
not assert her rights in the property 
of her husband until after his death, 
although living apart from such hus- 
band, but does assert such right im- 


Co.’s 


mediately after the death of such 
husband and prosecutes her action 
with diligence, is not guilty of 
laches. Hilton v. Stewart, 15 Ida. 
150, 96 P 579, 128 AmSR 48. 

10. Buckler v. Robinson, 96 SW 
1110; 29 Kyl, 1174. 

11. See supra § 34. 

12. Haskett v. Maxey, 134 Ind. 
182, 38 NB 368, 19 LRA 379. 

18. Smith v. Smith, 13 Colo. A, 


296, 57 P 747, 
- 1 In re Kasson, 141 Cal. 33, 74 


436. 

15. Roach v. Coffey, 73 Cal. 281, 
282, 14 P 840; Sorensen v.. Sorensen, 
68 Nebr. 483, 94 NW 540, 98 NW 837, 
100 NW 930, 103 NW 455. 

“We think that it is the settled 
law of this state that an adminis- 
trator cannot represent éither side 
of a contest between heirs, devisees, 
or legatees contesting for the dis- 
tribution of an estate. He cannot 
litigate the claims of one set against 
the other. His duty is to preserve 
the estate, and distribute it as the 
court shall direct. It is true that 
petitioner was named as a formal 
party in the complaint filed by Flor- 
ence Blythe; but the only averment 
in relation to him is, that he was 


administrator. He is not alleged to 
be a claimant to the estate.” Roach 
v. Coffey, supra. 

16. Pleading in: 


Actions by heirs and distributees 
it wate third persons see infra § 


Actions between heirs and distribu- 
tees see infra § 166. 

Actions and proceedings with respect 
to advancements see infra § 255. 
17. U. S.—Rhino v. Emery, 72 

Fed. 382, 18 CCA 600. 

Colo.—Smith ‘v. Smith, 13 Colo. A. 

295, 57_P 747. 

Ga.—Furr v. Burns, 124 Ga, 742, 53 

SE 201. 

Ky.—Craig v. Welch-Hackley Coal, 


[18C.], 971 


run against such ehildren until the death of the 


[§ 123] c¢. Parties. In an action or proceeding 
to establish heirship, all persons entitled to a share 
in the estate should be made parties;'* and in such 
action or proceeding, each party is an independent 
actor, and is a plaintiff as against all others whose 
claims are adyerse, without regard to whether he is 
styled as plaintiff or defendant in the pleadings," 
but the administrator is not an adverse party to any 
of the claimants.1® 

[§ 124] d. Pleading.t¢ 
lish one’s right as heir or distributee of an estate, 
he must allege every fact necessary to support such 
right, including the fact that there are no other rela- 
tives entitled to take in preference to him;!7 and 
the prayer of the complaint or petition must be in 


In an action to estab- 


ete., Co., 73 SW.1035, 24 KyLi 2225, 74 
SW..1097, 25 Kyl 232. 


Mo.—Boyer v. Dively, 58 Mo. 510. 


N. Y.—Tuthill v. Debovoise, 164 
App. Div. °728, 150 NYS 387; Hen- 
riques v. Yale Univ., 28 App. Div. 


354, 51 NYS 284 [aff 22 Mise. 653, 51 
NYS 138, and app dism 157 N. Y. 672 
mem, 51 NE 1091 mem], 

To same effect Hsteras v. Arroyo, 
16 Porto Rico 689. 

[a] Averments held sufficient.— 
(1): An averment that the blood of 
both the ancestors on the paternal 
side in the second generation, from 
one from whom the pleader claimed 
to inherit as next of kin on the 
mother's side, was extinct, is a suf- 
ficient averment that there is no one 
of the blood of such ancestors to 
inherit. Rhino v. Emery, 72 Fed. 382, 
18°CCA 660. (2) A petition alleging 
that claimants are the children of a 
decedent who left a will in which 
they are not named, and praying for 
distribution according to law, is suf- 
ficient, as the authority of the court 
to order distribution in such cases 
attaches before any distribution of 
the estate, and hence it is not neces- 
sary to allege that the legacies had 
been paid and the estate distributed. 
Boyer v. Dively, 58 Mo. 510..- (3) 
“The complaint shows that the tes- 
tator left him surviving no father, 
mother, brother, sister or widow, and 
it is then alleged that he left ‘him 
surviving as his only heirs at law 
and next of kin,’ all of the sixteen 
plaintiffs and the three infant de- 
fendants, who were all related to him 
by blood, some as nephews and niec- 
es and others as grandnephews, 
grandnieces, great grandnephews, 
and great grandnieces, and the de- 
seent of each from deceased broth- 
ers and sisters of the testator is set 
out in full and annexed to the com- 
plaint and made a part thereof in a 
statement alleged to be ‘the full 
line of descent of the heirs at law 
and next of kin’ of the’ testator, 
showing the names of brothers and 
sisters and their descendants and 
whether living or dead. The conten- 
tion of thé learned counsel for the 
appellant is that these allegations 
do not show that the testator left no 
direct descendants, and he cites in 
support of his contention that where 
the claim of heirship is through col- 
lateral descent the claimant must al- 
lege the extinction of all lines of 
descent which would be entitled to 
succeed before him. ... Of course, 
no one would claim that a witness 
could take the stand on a trial and 
testify that he was the only heir 
at law and next of kin of some de- 
cedent. Upon the trial the plain- 
tiff will be required to present evi- 
dence showing that the heirship is 
as alleged. If this pleading be sus- 
tained it will at least tend to con- 
ciseness in pleading, and that is an 
advantage. The modern tendency of 
the courts is to construe pleadings 
more liberally and to discourage at- 
tempts to require the courts to de- 

ec . 
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accord with the statute under which the action or 
proceeding is brought.1* The statutes of some states 
relating to special actions or proceedings to estab- 
lish heirship do not provide for a plea or answer,’® 
and while the statutes of other states do so provide, 


the requirement as to this pleading 


the same as that in regard to the petition or com- 


plaint, that is, it must set up the 


ing the claim to heirship of the answering party.”° 
Issues, Proof, and Variance. When- 
coupled with a general denial and an allegation that 


16 125] e. 


there is a nearer relative, a mere 


the petitioners bear a certain relation to the intes- 
tate does not relieve them from the necessity of 


making 
[§ 126] 


a prima facie case.”* 


cide questions which can be of no 
practical value in the final disposi- 
tion of the litigation, since the ques- 
tion left doubtful by the pleadings 
is often determined upon the trial by 
uncontroverted evidence. The only 
possible advantage in requiring that 
the party in such case allege at} 
length the facts showing the extinc- 
tion of all lineal or collateral de- 
scendants who would have a prior 
right is that it would prevent the | 49 
defendant being taken by surprise by 
any evidence that might be offered 
on the trial; but if there be danger 
of that) an adverse party may be 
protected by a bill of particulars or 
an examination before trial I am 
of opinion, therefore, that the com- 
plaint is sufficient.” Tuthill v. Debo- 
voise, Pec App. Div. 728, 720, 732, 150 
NYS 
[Ib] (a EE held insufficient.— 
(1) An allegation that claimants are 
the heirs of the intestate is insuffi- 
cient as it is a mere conclusion. 
Montgomery v. White, 11 SW 10, 10 
KyL $05. (2) Also, a bill against an 
administrator asking for a decree de- 
claring plaintiff the heir of deceased, 
which fails to aver the character of 
7 


the estate, what part of it is in the 
administrator's possession, and that 
a demand has been made, is fatally 
defective. Smith v. Smith, 13 Colo. 
A. 295, 57 P 747. (3) Likewise, where 
the petition does not allege facts 
from which plaintiffs alleged heir- 
ship was derived. nor that decedent 
ever owned the land conveyed, or any 
interest therein, or that he died in- 
testate, it is demurrable. Craig v. 
Welch-Hackley Coal, etc., Co., 72 SW 
1035, 24 KyL 2225 [reh den 74 SW 
1097, 25 KyL 232]. (4) In a suit 
brought by parties claiming under 
one of several remaindermen, an al- 
legation that the other three re- 
maindermen had been uzheard of for 


Naughton, 55 


more than thirty years at the time 
of the death of the life tenant is de- 
cient to show prima facie that the 
remaindermen are dead, it does not 
or, if so, what became of them. 
y. Burns, 124 Ga 742, 53 SE 201. 

18. Doy Colo. 
eg a P-73. 

le v. 

20. In re Kasson, 127 Cal. 496, 59 
P 950. 
433, 94 Nw 540, 98 NW 837, 100 NW 
920, 102 NW 455. 

22. Evidence 
Legitimacy or ee: 3), te see 

tards $§% 5-15, 112-123. 

child in will see supra $% 71-73. 

22. eerie and burden of 

2 1 


murrable, for while it may be suffi- 
show whether they ever had children, 
Furr 
cP vy. Naughton, 55 
Doy Colo. 
512 126 P 73. 
21. ensen vy. Sorensen, 63 Nebr. 
ot: 
Adoption see AGoption $% 115, 116. 
Intent to omit or not provide for 
proot 
Actions and proceedings with r 


espect 
to advancements see infra 3% 258-5 


f. Evidence.2—(1) Presumptions and 
Burden of Proof 2*—(a) Burden of Proof. 
sons claiming the right to take an estate as heirs or 


is substantially 


facts constitut- 


presumed.?® 
admission that 


DESCENT AND DISTRIBUTION 


distributees, or through others as such, have the 
burden of proving the facts necessary to sustain 
their right,”* including the death of the alleged intes- 
tate,2> the relationship to him of the alleged heirs 
or distributees,”® and that there are no other rela- 
tives entitled to take before them.?’ 
claimant’s right to inherit depends upon the death 
of persons who, if living, are the heirs of the deced- 
ent, he has the burden of proving their death or of 
proving facts from which their death may be legally 
In Louisiana, however, the rule that 
the claimant has the burden of proving the non- 
existence of nearer relatives entitled to inherit is 
restricted to ascendants; the adverse party must 


Where the 


first introduce evidence tending to show the exist- 


Per- 
nonexistence.?? 
259. 
Actions: 
Between heirs and distributees see 
infra § 167. 


By ove and distributees see infra 


24. U. S.—O’Callahan vy. O’Brien, 
116 Fed. 934 [rev on other grounds 
ide Fed. 657, 60 CCA 347 (aff 199 

89, 25 Sct 727, 50 L. ed. 101)]. 


‘i fla~Gardner v. Kelsoe, 80 Ala. 
sar 2 S 680; Hall v. Wilson, 14 Ala. 
“Cal. ——Garrity’s Est., Myr. Prob. 
tek GPa vy. Stockley, 11 Del. 


lowa.—Anson y. Stein, 6 Iowa 150. 
Ky.—Currie_v. Fowler, 5 J. J. 
Marsh. 145; Taylor v. Whiting, os 
T. B. Mon. 364. 
La.—Lacosst’s Succ., 142 La. 497, 
77 S$ 497; Crouzeille’s Succ., 106 La. 
442, 31 S 64; Solari vy. Barras, 45 La. 
Ann. 1128, 13 S 627; Scott’s Succ., 6 
La. A. (Orleans) 30. 
Me.—Stinchfield  v. 
Me. 465, 83 AmD 524. 
Mo.—Daudt v. Musick, 9 Mo. A. 


7 
. H—Emersen vy. White, 29 N. H. 

482. ’ Morrill v. Otis, 12 N. H. 466. 
“we J.—Delany v. ‘Noble, 3 N. J. Ea. 

N. Y.—Kidney v. Waite, 178 App. 
Div. 260, 165 NYS 671; Matter of 
Leslie, 175 App. Div. 168, 161 NYS 
730 [aff 92 Misc. 663, 156 NYS 346]; 
Matter of Kennedy, 82 Misc. 214, 143 
NYS 404. 

Pa.—tiIn re Ruchizky, 205 Pa. 105, 
oe 492; Stevens’ Est., 38 Pa. Co. 

Tex.—McCoy v. Pease, 17 Tex. Civ. 
A. 303, 42 SW 659. 

Wis.—_Hay ward y. Ormsbee, 7 Wis. 


Emerson, 52 


111. 

25. Del—Hurdle vy. Stockley, 11 
Del. 447. 

Ky.—Taylor v. Whiting, 4 T. B. 
Mon. 364. 


Me.—Stinchfield v. Emerson, 52 
Me. 465, 83 AmD 524. 

Md.—Shaub v. Giffin, 84 Ma. 557, 
26 A 443. 
Phage —Hayward y. Ormsbee, 7 Wis. 


Death condition ie ged to 
application of intestate | see su- 


pra 3 
of death see Death §§ 
2-21. 
eae Ala—Hall y. Wilson, 14 Ala. 
a. 


Cai—iIn re Fleming, 162 Cal. 524, 
123 P 284. 

Iowa.—Anson v. Stein, 6 Iowa 150. 

Ky.—Currie v. Fowler, 5 
Maseb. 145; Taylor vy Whiting, av. 
B. Mon. 264. 

Mo.—Mooney v. Mooney, 244 Mo. 
272, 148 SW 826. 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022. 

N. H—Emerson vy. By 29 N. H. 
43): Morrill v. Otis, 12 N. H. 466. 


Cee EEE ———————————————————E 
a 


ence of descendants and collaterals before the claim- 
ant is put to proof of the negative fact of their 


Wash.—Goldwater v. Burnside, 22 
Wash. 215, 60 P 409. 

[a] Tlustrations.—(1) In a pro- 
ceeding for the distribution of an 
estate, a person claiming that the 
intestate’s real name was different 
from that under which he went, and 
that he was in fact a brother, has 
the burden of establishing such fact. 
In re Fleming, 162 Cal. 524, 123 P 
284. (2) Where a former wife ad- 
mits the marriage of her husband to 
another who claims property under 
such marriage, the burden is on her 
to establish the prior marriage, and 
that it had not been dissolved. Gold- 
water v. Burnside, 22 Wash. 215, 60 


P 409. 

27. Ala—Gardner vy. Kelsoe, 80 
Ala. 497, 2 S 680. 
Cal.—Garrity’s Est., Myr. Free. 


Til. —Skinner v. Fulton, 39 Ill. “484, 
Towa.—Anson vy. Stein, 6 Iowa 150. 
Me.—Stinchfield v. Emerson, 52 
Me. 465, 83 AmD 524; 

Pig ete fe * vy. Musick, 9 Mo. A. 
Nebr.—Sorensen vy. Sorensen, 68 
Nebr. 483, 94 NW 540, 98 NW 837, 
100 NW 930, 163 NW 455. 


482. 

N. J.—Delaney v. Noble, 3 N. J. 
Ea. 441. 

N. Y.—WMitchell v. Thorne, 134 


N. Y. 536, 32 NE 10, 30 AmSR 699 
[aff 57 Hun 405, 10 NYS 682, 25 Abb 
NCas 295]; Matter of Leslie, 4175 App. 
Div. 108, 161 NYS 790 [aff 92 Misc. 
663, 156 NYS 346]. 

wi .—Hayward v. Ormsbee, 7 Wis. 


[a] Brothers and children of de- 
ceased brothers and sisters of an in- 
testate must prove that there are no 
persons of the several classes who 
would take before them, before they 
can obtain an order for distribution 
of the estate. Sorensen v. Sorensen, 
68 Nebr. 433, 94 NW _ 540, 98 NW 837, 
100 NW 930, 103 NW 455. 

28. Cal.—In re Garrity, Myr. Prob. 


180. 

D. C—Howerd v. Evans, 24 App. 
127; Posey v. Hanson, 10 App. 496. 
Ky —Martin v. Royse, 52 SW 1062, 
21 KyL 775, 54 SW 177, 21 KyL 1353. 
Me.—Johnson v. Merithew. 80 Me. 
111, 13 A 132, 6 AmS 162; Stinchfield 
v. Emerson, 52 Me. 465, 83 AmD 524. 
Md.—Schaub v. Griffin, 84 Md. 557, 
36 A 443, 

N. Y.—In re Taylor, 20 NYS 960 
{aff 147 N. Y. 713 mem, 42 NE 726 
mem]. 

Pacts from which death will be 
presumed see Death §§ 5-19. 

29. De Gentile v. White _ Castle 
Lumber, etc., Co., 130 La. 
517; Miller v. McElwee, 12 La 
476; Marcos v. Barcas, 5 
La gS aes v. L’Esp 
(La.) 94; Owens v. Mitch- 
ell, 5 Mast. N.S. (La.) 667; Hooter 
Vv. ‘Tippet, 12 Mart. (La.) 296. 


Por later cases, developments 2nd changes in the law sce cumulative Annotations, same title, page and note number. 


[§§ 124-126 


N. H.—Emerson v. White, 29 N. H. 


§§ 127-128] 


[§ 127] (b) Presumptions.*° It will generally 
be presumed that an intestate left heirs, unless the 
contrary is proved;*! but there is no presumption as 
to who they are.*? In other words, there is ordinar- 
ily no presumption that an intestate left no de- 
scendants or heirs,?* even though the intestate has 
been absent and not heard from for a sufficient 
length of time to raise a presumption of death.*4 
In some eases it is held that, where the intestate had 
been absent and unheard of for a sufficient length 
of time to raise a presumption of death,*° and, 
when last heard of, was unmarried, there is still no 
presumption that he died without issue,°* but in 
other eases it is held that there is a presumption in 
such case that he died without issue,*? or that 
there is no presumption that he had issue.*® Some 
courts will not presume the leaving of descendants 
where there is no proof of marriage,®® or in other 
words they will not presume both marriage and is- 
sue,*? but it is held that the testimony of a single 
witness that a missing heir had not been heard 
from for a number. of years, and so far as the wit- 
ness knew was unmarried, is insufficient to raise 
a presumption that he died intestate, unmarried, and 
without issue. As all the children of the intestate 
are single when young, this status will not be pre- 
sumed to have been changed,’? but where it is 
shown that one child married and that her death oe- 
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curred prior to that of the intestate, the law raises 
the presumption that she left issue surviving.*® 


120 App. Div. 879, 


[18 Cw.) 878 
While it will be presumed that the land of a de- 
ceased person descended to his heirs,44 yet where 
part of the heirs conveyed a certain tract of land, 
the fact that the remaining heirs made no claim 
to the tract conveyed raises no presumption that 
their share was satisfied out of the remainder of the 
land of the intestate,’° nor is there any presumption 
of law that one bearing the name of the son of a 
person seized of land is the heir or one of the 
heirs of a particular ancestor.4° Also, while it 
will not be presumed that the intestate left a widow 
where there is nothing in the record to suggest such 
a fact,47 yet where it appears that there was a mar- 
riage, a separation for three years preceding the 
death of one spouse does not warrant a presumption 
of divoree.*® An official certificate of the court of 
another state or country that a certain person has 
established his relationship to the decedent will be 
taken as presumptively correct.1? 

[§ 128] (2) Admissibility.°° In applying the 
general rules of evidence,’! especially those pertain- 
ing to the admissibility of hearsay evidence as to 
pedigree,®* the courts hold that in actions or pro- 
ceedings to establish, or involving, heirship the evi- 
dence admissible is not confined to the records of 
a probate court,®® but includes parol testimony gen- 
erally,** declarations of a deceased person,°° and the 
record of a divorce of claimant,°® A marriage cer- 
tificate of a claimant is admissible to show that, be- 
fore marriage her surname was the same as that of 


105 NYS 1106] 52. See Evidence [16 Cyc 1228 et 


30. Presumption as to intestacy 
see supra § 2. 
at Cal.—In re Friedman, 172 P 


Til.—Fell v. Young, 63 Ill. 106; Chi- 
cago v. Major, 18 Ill. 349, 68 AmD 


553; Pile v. McBratney, 15 Ill. 314; 
Harvey v. Thornton, 14 Ill. 217. 
Iowa.—Stennett v. Stennett, 174 
Iowa 431, 156 NW 406. 
Ky.—Faulkner v. Williman, 16 
SW 352, 13 KyL 106. 
Me.—Stinchfield v. Emerson, 52 


Me. 465, 83 AmD 524. 
Mont.—Melzner v. Northern Pac. 
R. Os 46 Mont. 277, 127 P 1002. 

N. Y.—Snyder v. Parezo, 151 App. 
Div. 110, 125 NYS 960 [aff 206 N. Y. 
689 mem, 99 NE 1118]; Matter of 
Clarke, 131 App. Div. 688, 116 NYS 
101 [aff 195 N. Y. 613 mem, 89 NE 
1098 mem]. : 

N. C.—State Univ. v. Harrison, 90 
be pie Os F058 
Okl.—Modern Woodmen of Ameri- 


ca_v. Ghromley, 41 Okl. 532, 139 P 
chats LRA1915B 728, AnnCas1915C 
32. Stennett v. Stennett, 174 Iowa 
431, 156 NW 
33. Posey ve Hanson, 10 App. 


(D. C.) 496; Novak v. Baltimore City 
Orphans’ Home, 123 Md. 161, 90 A 
997, AnnCas1915C 1067; Daudt v. Mu- 
sick, 9:Mo. A. 169. 

[a] Thus there is no presumption 
that no brother or sister or their 
descendants were left by a man who 
died at the age of seventy years from 
the fact that he had resided in one 
place more than forty years before 
his death and that his_ neighbors 
knew nothing of his family and had 
never heard him speak of such rela- 
tives. Daudt v. Musick, 9 Mo. A. 169. 

34. Martin v. Royse, 52 SW 1062, 
21 Kyl 775 [reh den 54 SW 177, 21 
KyL 1353]; Louisville Bank v. Pub- 
lic Schools, 83 Ky. 219, 5 SW 735, 7 
KyL 185; Hornberger v. Miller, 28 
App. Div. 199, 50 NYS 1079 [aff 163 
N. Y. 578 mem, 57 NE 1112 mem]. 

35. See Death §§ 6-8, 

36. Doe v. Stockley, 11 Del. 447; 
’ State Univ. v. Harrison, 90 N. C. 385; 


Still v. Hutto, 48 S. C. 415, 26 SE 
Tis) 
37. Barson y. Mulligan, 191 N. Y. 


306, 84 NE 75, 16 LRANS 151 [rev 


(holding that, where it is established 
by presumption that an unmarried 
person is dead, and no claim is made 
for over thirty-seven years to his 
estate by any one claiming as his 
issue, it will be presumed that he 
died without ater e Matter of Smith, 
77 Misc. 76, NYS 825; Mc- 
Nulty v. Mitchell, 41 Misc. 2938, 84 
NYS 89; Shown v. McMackin, 9 Lea 
(Tenn.) 601, 42 AmR 680. To same 
effect Stevenson v. Montgomery, 263 
Ill. 98, 104 NE 1075, AnnCas1915C 


112. 

38. George v. Clark, 186 Mass. 
426, 71 NE 809. 

39. De Gentile v. White Castle 
ee etc., Co., 130 ‘La. 705, 58 S$ 
5 yee 

utrick vy. Tilton, 155 
461, “29 BNE 1088. 

41. Johnson v. Johnson, 170 Mo, 
34, 70 SW 241, 59 LRA 748. 

42. Stennett v. Stennett, 174 Iowa 
431, 156 NW 406. 

43. Genrer, ‘ Stennett, 174 Iowa 
431, 156 NW 4 

44, Morris - Nentidian, 105 Mass. 
129; Cox vy. Beaufort County Lumber 
Co., 124 N:'C.,°78)'32''SH 381. “And 
as to presumption as to intestacy 
see supra § 2. 

45. Bayle v. Norris, (Tex. Civ. A.) 
SW_ 767. 

46. Freeman v. Loftis, 51 N. C. 
1 Litt. (Ky.) 


524. 
47. 
292. 
48. In re Siebs, 70 Wash. 874, 126 
P 912, AnnCas1913E 125. 
49. In re Yung, 199 Pa. 35, 48 A 


692. 

50. Cross references: 

Admissibility of evidence in: 
Actions between heirs and distribu- 

tees see infra § 167. 
Actions by heirs and distributees 
see infra § 192. 

Competency as witnesses of heirs 
and relatives of decedent see Wills 
[40 Cye 2260 et seq]. 

Evidence to show illegitimacy or pa- 
WS hes of child see Bastards §§ 

Extrinsic evidence to show intent of 
testator to omit child see supra 


2. 
See Evidence [16 Cyc 821]. 


Mass. 


Neely v. Neely, 


ee 
51. 


seq]. 

53. Jetter v. Lyon, 70 Nebr. 429, 
97 NW 596; Cathro v. McArthur, 80 
N. D. 337, 152 NW 686; Morse v. 
Pickler, 28 S. D. 612, 184 NW 809. 


54. Jetter v. Lyon, 70 Nebr. 429, 
97 NW_ 596. 
55. In re Bairds, 173 Cal. 617, 160 


P 1078; Wise v. Wynn, 59 Miss. 588, 
42 AmR 381; In re Colbert, 51 Mont. 
4556, 153 P 1022; Alexander v. Cham- 
berlin, 1 Thomps. & C. (N. Y.), 600. 

{a] Dlustrations. — (1) Declara- 
tions of a deceased person that he 
has a brother, without other proof 
of relationship, are inadmissible to 
enable his heirs to inherit from the 
brother, but are competent to estab- 
lish the right of his brother’s heirs 
to take from him. Wise v. Wynn, 59 
Miss. 588, 42 AmR 3881. (2) Evidence 
of declarations of persons now de- 
ceased as to the language or lan- 
guages spoken by decedent is admis- 
sible. “Language is certainly a per- 
sonal characteristic; a description of 
the person and characteristics of the 
individual with whom kinship is de- 
clared, coming down with such dec- 
larations, is part of them and is com- 
petent to be shown for purposes of 
identification.” In re Colbert, 651 
Mont. 455, 467, 158 P 1022. (3) The 
declarations of the alleged wife of 
the ancestor, both she and the an- 
cestor being dead, were competent 
upon the question of marriage to 
prove that such ancestor and she 
were reputed to be husband and wife. 
Alexander vy. Chamberlin, 1 Thomps. 
BHC; FCN. “MY 600; 

Death of declarant as condition 
precedent to admissibility of declara- 
tion see Evidence [16 Cyc 1231]. 

56. Drew v. Provost, 100 Me. 128, 
60 A 794. 

[a] Thus in an action by an heir, 
after assignment of his interest, to 
recover for his own use the share 
adjudged to be due him as distribu- 
tee, although the probate court has 
adjudicated that plaintiff was the 
husband of the decedent at her death, 
a record of his divorce from another 
since his marriage to the decedent 
and before the assignment is admis- 
sible to show his belief that he was 
married the other 


rightfully to 


874 [18C.J.] 


decedent.*7 Also a locket said to have been pre- 
sented to the claimant by her father with a picture 
of her mother therein is properly admitted in evi- 
dence as corroborating the declarations of the de- 
cedent that the claimant was his daughter? Gen- 
erally a will recognizing persons as children of the 
testator is evidence that they are his heirs,®® but 
the courts have refused to receive in evidence an 
unprobated, olographic will of the decedent.®*° On 


the other hand it is held improper to admit in evi- 


dence the declarations of a stranger made many 
years prior to the suit,® a deed in which certain 
persons stated their heirship,®°? a petition in  an- 
other suit between other parties,®* or a mere con- 
clusion of a witness.°* 

[§ 129] (3) Weight and Sufficiency.®** Proving 
heirship oftentimes involves great difficulties, and 
the courts are not unaware of this, nevertheless 
they require that the evidence be sufficient as in 
other cases.°° To establish the right of persons 
claiming as heirs or distributees the evidence must 
be sufficient to satisfy the court that the alleged 
intestate is dead, that the claimants are so related 
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[§§ 128-129 


to him as to be his heirs or next of kin, and also 
that there are no other persons entitled to take in 
preference to them.*%* To accomplish this end, a 
preponderance of the evidence is generally suffi- 
cient,** although under the circumstances of some 
cases clear and convincing evidence is required.%* 
While in arriving at its conclusion the court may 
consider a long delay on the part of the alleged heir 
in asserting his claim,’° it will not accord very much 
weight to physiological resemblances,4 nor to ad- 
missions standing alone,’* and it will give no weight 
to a mere assertion of relationship where the as- 
sertion is denied and uncorroborated.7* Also, as in 
other cases, a fact may be established by proof of 
other facts from which it may be inferred;‘* and a 
fact may be established by evidence introduced for 
that purpose, although there is evidence to the con- 
trary, provided the latter evidence is of less 
weight.?> Tested by these rules, the evidenée in 
many cases has been held insufficient in whole or in 
part to establish the right of a claimant,’® while in 
other cases it has been held sufficient as a whole,’7 


woman, and so had ceased to be the | 
husband of the deceased. Drew v. 
Provost, 100 Me, 128, 60 A 794. 

57. Lunger v. Sechrest, 186 ill. A. 


521. 

ene Torrence’s Est., 47 Pa. Super. 
‘ Cowan v. Hite, 2 A. K. Marsh. 

(Ky.) 238. 


60. In re Christensen, 135 Cal. 674, 
68 P 112, 
Torrence’s Est., 47 Pa. Super. 
62. Watkins v. Smith, 91 Tex. 589, 
45 SW 560. 
Watkins v. Smith, 91 Tex. 589, 
45 SW 560. 
64. Morrill v. Otis, 12 N. H. 466. 
[a] For instance the testimony of 
a witness that a decedent died with- 
out issue leaving his brother, his 
nephew, and his niece as his heirs at 
ee is gree apotent. Morrill vy. Otis, 
65.. Sufficiency of evidence in: 
Actions between heirs and distribu- 
tees see infra § 167. 
Actions by heirs and distributees see 
infra § 192. 
an re McGerry, 75 Misc. 98, 134 


67. Ga.—Malone y. Kelly, 101 Ga. 
194, 28 SE 689. 

Iil.—Skinner v. Fulton, 39 Ill. 484. 

Iowa.—Anson v. Stein, 6 lowa 150. 

Ky.—Ironton Fire Brick Co. v. 
Tucker, 832 SW 241, 26 KyL 532 [reh 
den 82 SW 1009, 26 KyL 1021]. 

Nebr.—Powell v. Ventis, 95 Nebr. 
542, 145 NW 1005. 

68. In re Lyle, 93 Nebr. 768, 141 
NW 1127; Smith v. Smith, 140 Wis. 
599, 122 NW 146. 


atts In re Dundas, 213 Pa. 628, 63 
[al Thus where a claim presented 


against an estate was repudiated in 
the lifetime of defendant, and in- 
volved a large portion of the estate, 
and, if sustained, would convict de- 
fendant of the commission of a crime, 
a recovery can be had only on clear 
and convincing evidence. In re Dun- 
das, 213 Pa, 628, 63 A 45, t 
102 lowa 


70. Bruce v. Patterson, 
184, 71 NW 182. 

Laches as barring right to sue see 
supra 8 122. 

In re MeGerry, 75 Misc. 98, 134 

NYS 957. . 

72. In re McGerry, 75 Misc. 98, 134 
NYS 957. hy 

73. In re McGerry, 75. Misc. 98, 
134 NYS 957. 

74 Pratt v, Pierce, 36 Me. 448, 58 
AmD 758. 
; 5 cereal of heirship see supra 


75. Scotch Lumber Co. vy. Sage, 
132 Ala. 598,°32 S’' 607, 90 AmSR 
932; Mann’s Succe., 133 La. 983, 63 S 
490; Seymour’s Succ., 52 La. Ann. 120, 
24 S 818, 26 S 783; Keavey v. Bar- 
rett, 62 N. J. Eg. 454, 49 A 1073. 

[a] Applications of rule—(1) In 
an action by a claimant of realty as 
heir of his mother, evidence by the 
claimant that he learned from his 
mother that he was born in Ireland, 
and after his father’s death his 


mother emigrated to the United 
States, leaving him with his grand- 
mother, who afterward received 


money from his mother and_step- 
father. to bring him to the United 
States, corroborated by others, and 
contradicted only by witnesses who 
are wholly discredited, is sufficient to 
establish his identity as such child. 
Keavey v. Barrett, 62 N. J. Eq. 454, 
49 A 1073. (2) A recital of the names 
of. the minor children and heirs of a 
decedent in an act of the legislature 
authorizing them to sell their inter- 
ests in land, if evidence of who they 
were, does not in the absence of 
oth2r eyidence overcome a recital in 
the deed that the persons named 
therein were at the date of its execu- 
tion his only children and heirs, Scotch 
Lumber Co. y. Sage, 132 Ala. 598, 32 
S 607, 90 AmSR 932. (3) Evidence 
identifying Fannie Minerva Seymour 
as a woman who came to her old 
home in Ohio in 1857 as a Mrs. Hinck- 
ley, a divorcee, and was recognized 
by several witnesses, including her 
alleged brother and. sister, as one 
whose maiden name was Rachel 
Fannie Brown, and that she then or- 
dered and put in place a tombstone 
for her mother, Rachel Brown, to- 
gether with evidence of other circum- 
stances, before and after such _ time, 
identifying her as Rachel Fannie 
Brown, who was born in this coun- 
try, is not overcome by evidence that 
she had told many people that she 
was born in England, and came to 
the United States when eleven. or 
twelve years of age; and this, par- 
ticularly, where the only. evidence to 
support the fact of foreign birth was 
that of other witnesses who pro- 
fessed to have been voyage com- 
panions on the trip to this country, 
and whose testimony on this point 
was impeached by the crew and pas- 
senger lists of the ship. Seymour’s 
ue 52 La. Ann. 120, 24. S 818, 26 
S 733. 

76. U. S.—Osborne v. Ramsay, 191 
Fed. 114, 111 CCA 594; Osborne v. Mc- 
Donald, 167 Fed. 894, 93 CCA 294, 

Cal.—In re Keith, 175 Cal. 26, 165 
}P 10; In re Fleming, 162 Cal. 524, 


123 P 284, 
re —Hurdle v. Stockley, 11 Del. 
ATTA Ribetey v. Worden, 201 Ill. 


105, 66 NB 318. 

Ky.—Burgess v. Walker, 145 Ky. 
559, 140 SW 1041; Banks v. Johnson, 
4 J. J. Marsh, 649; Jordan v. Caldwell, 
4 KyL 892, 

Minn.—Kosmerl  v. 91 
Minn, 196, 97 NW 660. 

Mo.—Johnson vy. Johnson, 170 Mo. 
34, 70 SW 241, 59 LRA 748. 

Mont.—In re Colbert, 51 Mont. 455, 
ati P1022. 

J.—Ward v. Tallman, 65 N. J. 
Ea "310, 5b A 225. 

N. Y.—Kidney v. Waite, 178 App. 
Div. 260, 165 NYS 671; In re Leslie. 
175 App. Div. 108, 161 NYS 790 {aft 
92 Misc. 663, 156 NYS 346). 

Oh —Kendall v. Kendall, 8 Oh. Dec. 
(Reprint) 428, 8 CincLBul 1. 

Pa.—Clark’s Est., 39 Pa. Co. 65. 

Philippine.—Sy Joe Lieng vy. En- 
carnacion, 16 Philippine 137, 

Tex.—Berryman v. Biddle, 48 Tex. 
Civ. A, 624, 107 SW 922. 
re We —Hayward v. Ormsbee, 7 Wis. 


[a] Tilustrations—(1) The evi- 
dence is insufficient to show that 
complainants are legal heirs of the 
decedent, where it consists largely 
of family tradition that the grand- 
father of the older generation of com- 
plainants married a second time and 
had a son, of the same name as de- 
cedent, who had not been heard from 
for nearly fifty years, and there is 
no evidence of such marriage or of 
the name or identity of the second 
wife, if any. Osborne vy. McDonald, 
167 Fed. 894, 93 CCA 294 [aff 159 
Fed. 791]. (2) Heirship is not estahb- 
lished by proof that an alleged heir 
called the intestate “cousin,” with 
inferences drawn from such fact by 
persons who had no knowledge in re- 
gard to the matter, where it appears 
that the alleged heir and defendant 
claiming under him with full knowl- 
edge of the fact for a period of forty 
years failed to assert any claim based 
on relationship to the intestate, 
Ware v. Tallman, 65 N. J. Eq, 310, 55 
A y 

77. Ark.—Rowland v. Taylor, 203 
SW 1034; Carrier vy. Comstock, 108 
Ark. 515, 159 SW 1097 

Cal.—In re Clark, 1s Cal. A. 786, 
110 P 828. 

I1l.—Cuddy vy. Brown, 78 Jl. 415. 

Ind.—Sofield v. White Water Val- 
ley Canal Co., 3 Ind. 179. ey 


‘0. 
lowa,—M McKeown o3 
Ky.—Selman v. Mh ts 6 Bush 215, — 


Mueller, 


Brown, 
Towa 489, 149 NW 5 


li aie ts I RR Agi ek pati a 3 8g ie RE Ly 
For later cases, developmeats and changes in the law see cumulative Annotations, same title, page and note number. 
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or on the question of relationship,’® identity,’ ma- 
jority of the intestate at the time of his death,°° the 
relative time of the deaths of two persons,*! or suffi- 
cient to support a finding that a certain child was 
born dead.’ In some eases the evidence is held 
sufficient as to certain claimants and insufficient as 
to others,’* and sometimes the evidence is deemed 
insufficient to establish the claim of either set of 
claimants in the particular suit,8* or is held suffi- 
cient to show that intestate died without heirs.*® 

[§ 130] g. Hearing and Determination. The 
trial or hearing of an action or proceeding to es- 
tablish heirship ora right to share in distribution 
should be conducted in open court ®° as a contested, 
rather than as an ex parte, proceeding;*’ but an 
order setting the time and place for the hearing need 
not describe the land involved,’* and where one 
party claiming to be an heir fails to appear and 
introduce any evidence, it is proper to enter a non- 
suit as to him or her.®® Some courts hold that 
the court or, in case of a reference; the master or 
referee should allow the claimants to present their 
respective claims as best they can,°° but others hold 
that where the court is not fully satisfied with the 
proof it should investigate on its own motion,®* and 
still others hold that the court in its discretion may 
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order a further search °* or the taking of additional 
testimony.®* As each claimant is an independent 
actor and his interest adverse to that of the other, 
claimants,®* cross-examination of a witness by one 
claimant does not preclude his cross-examination by 
another claimant.°® Unless a claimant establishes 
his own claim to heirship he is not aggrieved by 
the rulings of the court on the claims of others.% 
The question as to who are heirs of a deceased per- 
son is strictly a question of law for the court,®? 
but the facts upon which the question of law arises 
are for the jury ina case in which there is a jury 
trial,°& and as. to this, it is the rule under some 
statutes that the court is invested with a diseretion 
to direct a trial by jury of the issue of heirship.®® A 
finding that claimant. was not related to deceased 
renders unnecessary findings on the degree of kin- 
ship claimed.?. Care and caution should be exercised 
by the court in making the order or decree,? which 
becomes effectual when the court signs it and an- 
nounces its determination,®. regardless of whether 
or not the clerk enters it.t The findings and decree 
may be sufficient although they are not in the ordi- 
nary form.> Under a code provision declaring that 
the court in its discretion shall apportion the costs 
of the proceedings between the parties, it is proper 


Mo.—Smith v. White, 165 Mo. 590, 
65 SW 1013. 

N. D.—Cathro v. McArthur, 30 N. D. 
337, 152 NW 686. 

Tenn.—Rogers v. Park, 4 Humphr. 


480. 
Tex.—Kaise v. Lawson, 38 Tex. 


160 
Ont. pelt Sis v. Jones, 33 U. C. 
6 


Q. 

ei For example, it was held that 
the widow was the only heir in a 
case where it was proved that the 
intestate was the owner of the prop- 
erty in question at his decease, that 
he and plaintiff were married and 
lived upon the lot sixteen years until 
he died, leaving her in possession of 
the premises, where she remained un- 
til the trial, seven years thereafter, 
and that the intestate had no chil- 
dren so far as was known, and where, 
also, a witness stated that he had 
known and lived in the same town 
with the intestate for sixteen years 
last before his death, and knew of no 
relations or heirs of the intestate, 
plaintiff, his widow, excepted. Sofield 
v. White Water Valley Canal Co., 3 


at 179. 
Ala.—Lay v. Fuller, 178 Ala. 
375 59 S 609. 
Gal.—In re Hartman, 157. Cal. 206, 


ed 105, 36 LRANS 530, 21 AnnCas 
1 3 
Md.—Copes v. Pearce, 7 Gill 247. 


N. Y.—In re onieay, 82 Misc, 214, 
143 NYS 404. 

Tex.—Stein ¥ Mentz, 42 Tex. Civ. 
A. 38, 94 SW 44 

Wis. ori hinend v. Taylor, 151 Wis. 
633, 1389 NW 435. 

[a] Thus in particular cases, the 
evidence has been held sufficient to 
establish that the claimant or claim- 
ants bore to the decedent the rela- 
tion of; (1) Child. Lay v. Fuller, 178 
Ala. 375, 59 S 609; Richmond vy. Tay- 
lor, 151 Wis. 633, 189 NW 435. is 
Brother. In re Hartman, 157 Cal. 
206, 107 P 105, 36 LRANS 530, 21 Ann 
Cas 1302. (3) Half brother. In re 
Kennedy, 82 Mise. 214, 148 NYS 404. 
(4) Half sister. Copes v. Pearce, 7 
Gill (Md.) 247. (5) Nephew and 
niece. Stein vy. Mentz, 42 Tex. Civ. A. 
38, 94 SW 447. 

79. Cal.—tIn re Hartman, 157 Cal. 
206, 107 P 105, 36 LRANS 530, 21 Ann 
Cas 1302 (identification of particular 
person as niece of decedent). 

N. J.—Keavey v. Barrett, 62 N. J. 
Eq. 454, 49 A 1073 (holding the evi- 
dence sufficient to establish claim- 


ant’s identity as the child of deced- 


ent). 


N. Y.—Matter of O’Brien, 1 App. 

Div. 632, 37 NYS 482. 
Tex. —Leland v. Eckert, 81 .Tex. 
25 Gratt. (66 


226, 16 SW. 897. 

Va.—Adie v. Com., 
Va.) 712 (holding that the evidence 
was sufficient to establish the, iden- 
tity between one James Hadie of 
Scotland under whom plaintiffs 
claimed and the James Adie for the 
proceeds of whose estate the suit was 
brought). 

80. Bertram v. Witherspoon, 138 
ooh 116, 127 SW 533, AnnCas1912A 


[a] Evidence held to show minor- 
ity.—Vanover y. Steele, 173 Ky. 114, 
190 SW 667. 

81. Peniston v. Upshaw, 171 Mo. 
142, 71 SW 1132; Ragley-McWilliams 
Lumber Co. v, Hare, 61 Tex. Civ. A. 
509, 1830 SW 864. 

82. Wiess.v. Hall, (Tex. Civ. A.) 
135 SW 384. 

83. In re Sullivan, 48 Wash. 631, 
94;,P, 483,95, R 71. 

84. In re Skelly, 32 S. D. 381, 143 


ae 274, 
5. In, re McClellan, 38 S. D. 588, 
162 NW 383. 
86. In re Blanchard, 129 La. 230, 


55 S 774. 

87. In re. Blanchard, 129 La.,.230, 
55 S 774; Duperier v. Berard, 107 La. 
91, 31 S 653; Barbier’s Suce., 52. La. 
Ann. 960, 27 S 3638; Lorenz's Succ., 41 
La. Ann, 1091, 6 S 886, 7 LRA .265; 
Bonella v. Maduel, 26 La. Ann. 112. 

88. Chadbourne v. Alden, 98 Minn. 
118, 107 NW 148. 

[a]. The Minnesota statute “does 
not prescribe the form or substance 
of the order; but.the fair inference 
is that it must state the time and 
plaee of the hearing and substan- 
tially conform to orders made for 
hearings on petitions for final decrees 
pursuant to the probate code. A de- 
Scription in the order of the land 
belonging to the estate of the de- 
ceased is not necessary. The essen- 
tial thing to be stated in the order is 
that the petition has been filed to se- 
cure a decree of descent and distribu- 
tion of the estate of the deceased and 
the time and place of hearing it.” 
Chadbourne v. Alden, 98 Minn. 118, 
121, 107 NW .148, 

89. In re Kasson, 141 Cal. 33, 74 


P4863 
90.. Re Corr, 3. OntWN 1177, 21 
OntWR 798, 3 DomLR 367. 
91. Fischer v. Sklenar, 101, Nebr. 
553.163 NW 861. 
92. Steven’s Est., 38 Pa. Co. 614. 
93.. In re Flanagan, 207 Pa. 490, 


56 A 1062. 

94. See supra § 123. 

95. In re Kasson, 127 Cal. 496, 505, 
59 P 950. 

“It is not true, as a legal proposi- 
tion, that in a proceeding under sec- 
tion 1664 one party can be rightfully 
precluded from cross-examining a 
hostile witness as to a certain mat- 
ter, upon the ground that another 
party had previously examined him 
as to that matter. Under this sec- 
tion each person who appears, and 
either by complaint or answer sets 
up a claim of heirship, ete., peculiar 
to himself, is an actor, and has a 
separate and independent right to 
eonduct his case according to his 
own judgment, including the right to 
ask proper questions of witnesses of 
hostile parties. ... The averments 
of the pleadings show which parties 
are hostile to each other, and each 
has a right to cross-examine the wit- 
nesses of a hostile party. In the case 
at bar, the attitude of appellant was 
adverse to that of all the other par- 
ties. She had her own theory of her 
case, and her counsel.could not be 
compelled to yield his judgment as to 
cross-examination of a witness ‘to 
that) of counsel for plaintiff. Of 
course, in a proceeding under section 
1664, when there are numerous par- 
ties, a court could, in its discretion, 
prevent frequent and apparently use- 
less repetitions of the same ques- 
tions by different parties; but the 
rulings of the court in the case at 
bar above set forth, as presented by 
the record, cannot be justified on that 
ground.” In re Kasson, supra, ~ 

oes In re Friedman,. (Cal:) 172) P 
gh Bradford v. Erwin, 34 N. C. 

98. Brooks v. Turner, (Ark.) 201 
SW 809; Estill v. Estill, 147 Ga. 358, 
94 SE 304; Ernull v. Whitford, 48 
N. C. 474; Flores v. Hovel, (Tex. Civ. 
A.) 125 SW 606. 

99. In re Kates, 148 Pa. 471, 24 
A 77 [dist Sheehan’s Hst., 139 Pa. 168, 
20 A 1003]. 

Right to trial by jury in probate 
court generally see Juries [24 Cyc 


104, 130]. 
pert In re Friedman, . (Cal.) 172 P 


133 La. 929, 63 


3. In re Marchant, 121 Wis. 526, 
99 ay 320. 

4, In 4 Marchant, 121 Wis. 526, 
99 NW 32 

5. Pisoni vy. Sklenar, 101 Nebr. 


2. Serres’ Succ., 
409 


876 [18C.J.] 
to tax a petitioner with the entire costs where he 
claimed the whole estate and was unsuceessful.® 
Conclusiveness of judgment, order, or decree. Al- 
though, under the Michigan statutes, an order de- 
claring certain persons to be heirs of a decedent is 
simply prima facie evidence of the facts found and 
is not conclusive on anybody,’ in most states where 
proceedings of this nature are provided for, the 
judgment, order, or decree is binding and conclu- 


sive on the parties before the court,’ and, on col- | 


lateral attack, is entitled to the favorable presump- 
tions ® accorded judgments generally,’® but is not 
conclusive as against persons who were not parties 
and who had no opportunity to be heard,*? or as 


against third persons claiming the property ad- | 


versely as their own.!2 Under the laws of Porto 
Rico, where one person has been judicially declared 
the sole heir of intestate and another person insti- 
tutes proceedings to be adjudged a joint heir, a 
debtor of the intestate is protected in paying to the 
person first adjudged heir sums due on a debt se- 
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cured by a mortgage, when, and only when, he does 
so without notice of the claims of the second person 
claiming to be an heir and without intent to de- 
prive him of his rights.1* 

[§ 131] h. Appeal and Error. In Michigan, no 
appeal lies from an order declaring who are the 
heirs of a decedent,* and in other states where the 
right to a review exists,!> it is of course necessary 
that the appeal be taken within the time and in 
the manner prescribed by statute or rule of court.16 

[§ 132] 6. Title of Heirs and Distributees—a. 
In General. Rights of heirship vest immediately on 
the death of the intestate;17 and the heirs succeed 
to such right and title as the intestate had and no 
more.® Accordingly the heirs at law and next of 
kin are to be determined as of the date of the death 
of the intestate.1° : 

[§ 133] b. Real Property and Interests Therein 
—(1) In General. By the common law, and under 
the statutes in most of the states, the title to real 
property vests in the heir or heirs immediately on 


553, 163 NW 861. 

{a] Thus, a finding that a person 
is the sole heir of another and a 
judgment and order assigning the 
estate of the deceased to such per- 
son are a sufficient adjudication of 
heirship, although it would have been 
better for the court to have made a 
more specific and formal entry ad- 
judging the claimant to be the child 
of deceased and to be his sole heir. 
Fischer v. Sklenar, 101 Nebr. 553, 
163 NW 861. 


6. Lindy v. McChesney, 141 Cal. 
351, 74 P 1034. 
7. Hawley v. Dibble, 184 Mich. 


298, 301, 151 NW 712; Lorimer. v. 
Wayne Cir. Judge, 116 Mich, 682, 75 
NW. 133. 

“The power of the probate court 
to determine the heirs of a deceased 
person is derived from 3 Comp. Laws, 
§§ 9469-9471. ... These. provisions 
provide that: Probate courts may in 
certain cases ‘find and adjudge who 
are, or were, the heirs, minor heirs, 
or legal representatives of the de- 
ceased, and entitled by the laws of 
this state to inherit the real es- 
tate of the deceased, or to take title 
to the lands conveyed or granted to 
the heirs, minor heirs, or legal rep- 
resentatives of said deceased, which 
finding and adjudication shall be en- 
tered on the journal of said court, 
and which entry, or a duly certified 
copy thereof, shall be prima _ facie 
evidence of the facts therein found.’ 
It will be observed that an order 
made under this statute is not con- 
elusive. It merely provides that 
such a finding by the probate court 
shall be ‘prima facie evidence of the 
facts found therein.’ It has been 
held by this court that orders made 
in pursuance of this authority do not 
affect vested rights (Miller vy. Davis, 
106 Mich. 300, 64 NW 338), and that 
they are not appealable (Lorimer v. 
Wayne Cir. Judge, 116 Mich. 682, 75 
NW 133). In the latter case Mr. Jus- 
tice Long said, in reply to the ar- 
gument that such orders were appeal- 
able under the general statute regu- 
lating appeals from probate courts, 
that: ‘The act under which the pro- 
ceedings were instituted does not 
purport to make the proceedings of 
the probate court conclusive upon 
anybody. They are not binding even 
upon the relator. The petitioner, or 
other persons interested, if not sat- 
isfied with the findings, might, in any 
judicial proceeding, resort to original 
evidence, and wholly ifnore the ac- 
tion of the probate court. The pro- 
ceeding simply makes evidence, and 
any common-law jury could overturn 
it in any other proceeding.’ We 
are therefore of the opinion that the 
claim of the defendants that the 


question is res adjudicata is without 
merit.” Hawley v. Dibble, supra. 

8. In re Walden, 168 Cal. 759, 145 
P 100; In re Horman, 167 Cal. 473, 
140 P 11; Blythe’s Est., 112 Cal. 689, 
45 P 6; Odenbreit v. Utheim, 131 
Minn. 56, 154 NW 741; Fitzpatrick 
v. Simonson Bros. Mfg. Co., 86 Minn. 
140, 90 NW 378; Fischer v. Sklenar, 
101 Nebr. 553, 163 NW 861. 

{a] Voluntary appearance.—Where, 
in a proceeding to establish heir- 
ship, certain defendants voluntarily 
appeared and presented their claim, 
they are bound by the adjudication 
adverse to them, although other pos- 
sible claimants were not before the 


court. In re Walden, 168 Cal. 759, 
145 P 100. 
Conclusiveness generally, as 


against heirs, next of kin, and dis- 
tributees, of judgment against: 
Coheirs or codistributees see Judg- 

ments [23 Cyc 1277]. 

Decedent see Judgments [23 Cyc 

1274]. 

Executor or administrator see Judg- 

ments [23 Cyc 1265]. 

9. In re Horman, 167 Cal. 473, 140 
P 11; Ford v. Ford, 117 Ill. A. 502; 
In re Marchant, 121 Wis. 526, 99 
NW 320. 

10. See Judgments [23 Cyc 639]. 

11. Thompson v. Miller, 137 La. 
79, 68 S 220; Shores vy. Hooper, 153 
Mass, 228, 26 NE 846, 11 LRA 308; 
In re Patterson, 146 N. Y. 327, 40 NE 
990; Sherwood v. Wooster, 11 Paige 
(N. Y.) 441. 

12. McDonald v. McCoy, 121 Cal. 
555) 53° P’ 421. 

13. Sixto v. Sarria, 186 U. S. 175, 
25 SCt 186, 49 L. ed. 436. 

14. Lorimer v. Wayne Cir. Judge, 
116 Mich. 682, 75 NW 133. 

15. Blythe’s Est., 108 Cal.’ 124, 41 
P 33; Blythe v. Ayres, 102 Cal. 254, 36 
P 522; Weidenhoft v. Primm, 16 Wyo. 
340, 94 P 453. 

16. Westerfield’s Est., 96 Cal. 113, 
30 P 1104; Smith v. Westerfield, 88 
Cal. 374, 26 P 206; In re Grider, 81 
Cal, 571, 22 P 908. 

Requisites and proceedings on 
appeal and error proceedings gener- 
ee see Appeal and Error §§ 1031- 

3 


17. Cal.—aIn re Yorba, 167 P 854; 
Raulet v. Northwestern Nat. Ins. 
Co. 157 Cal? 213,107 PR 292: 

Ida.—Reed v. Stewart, 12 Ida. 699, 
87 P 1002, 1152. 

Ind.—Nesbitt v. Trindle, 64 Ind. 
183; Dean v. Sease, 8 Ind. 475; Case 
v. Wildridge, 4 Ind. 51. 
ne Sar ab as v. Butler, 4 Ky. Op. 
653. 

La.—Reilly’s Suce., 1386 La. 347, 67 
S 27; McKenzie v. Bacon, 40 La. Ann. 
157,54" S' 65. 

Miss.—Thompson y. Thomas, 30 


Miss. 152. 

N. Y.—Crawfcrd v. Nassoy, 173 
N. Y. 163, 65 NE 962 [rev 55 App. 
Div. 433, 67 NYS 108]; Barber v. Ter- 
ry, 173 App. Div. 469, 159 NYS 720; 
Valentine v. Wetherill, 31 Barb. 655; 
Rose vy. Clark, 8 Paige 574. 

Pnilippine.—Caballo vy. Dandoy, 27 
Philippine 606, 612; Mijares vy. Nery, 
3 Philippine 195, 

Porto Rico.—Mendez v. Registrar 
of Property, 18 Porto Rico 777. 

S. D.—In re Skelly, 32 S. D. 381, 
143 NW 274. 

Vt.—Coolidge v. Taylor, 85 Vt. 39, 
80 A 10388. 

“The right to an inheritance is 
transmitted immediately to the heirs 
by operation of law, at the moment 
of the death of their predecessor in 
interest.” Caballo v. Dandoy, supra. 

[a] bye of heir pending deter- 
mination of ‘heirship.—Where one of 
the heirs of the decedent died with- 
out issue prior to the determination 
of the heirship, the other heirs can- 
not acquire her interest in the es- 
tate of the decedent through the pro- 
bate proceedings of the original es- 
tate. In re Skelly, 32 S. D. 381, 143 
NW 274. 

Acceptance as relating back to 
opening of succession see supra § 120. 

Rights of expectant heirs see su- 
pra § 111. 
eat U. S.—In re Kane, 161 Fed. 

Ala.—Hall v. Caperton, 87 Ala. 285, 
6 S 388 (title by adverse possession). 

Iowa.—Kalona Sav. Bank v. Eash, 
133 Iowa 190, 109 NW 887; Mankin 
v. Mankin, 91 Iowa 406, 59 NW 292; 
Morgan v. Corbin, 21 Iowa 117. 

Ky.—Grimes v. Ballard, 8 B. Mon. 
625 (holding that where the ancestor 
takes either an estate in fee, defeas- 
ible upon his death without issue, or 
a fee tail, converted by law into a 
fee simple, his alienation bars his 
issue, who in either case cannot claim 
otherwise than by descent). 

Mich.—Burns y. Berry, 42 Mich. 
176, 3 NW, 924. 

N. Y.—Matter of Traver, 161 N. Y. 
54, 55 NE 406 [mod 380 App. Div. 
261, 51 NYS 614]; Stewart v. Ackley, 
52 Barb. 283. 

N. C.—Russell v. Roberts, 121 N. C. 
322, 28 SH 406. 

[a] Property fraudulently 
veyed.—Where property 
lently assigned in trust, the heirs 
of the beneficiary who knew of such 
fraud stand in no better position than 
the beneficiary, and since he could 
not maintain an action to recover 
the trust funds his heirs cannot 
maintain such an action. Stewart v. 
Ackley, 52 Barb. (N. Y.) 283. 

19. In re Robbins, 89 Misc. 345, 
152 NYS 1067; Grinnell v. Howland; 


1 con- 
is fraudu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, E 
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the death of the intestate,?° subject, in case there is 
a surviving spouse, to dower ** or curtesy,?* and to 
homestead rights,?* and in most jurisdictions to the 
debts of the intestate,2* and to the exercise of such. 
special powers as may be conferred upon the admin- 
istrator by statute, such as the right of possession 


51 Misc. 132, 100 NYS 765. 

Time of determination of heirs 
where descent is of remainder, rever- 
eT or executory devise see supra 


Zo. 
lack, 15. F. Cas, No. 
C..C. 278. 

Ala.—Southern R. Co. 
S 945; McDuffie v. Morrissette, 
184 Ala. 360, 68 S 542;*Randolph v. 
Vails, 180 Ala. 82, 60 S 159; Rucker 
v. Tennessee Coal, ete., R. Co., 
Ala. 456, 58 S 465; McMillan vy, State, 
160 Ala. 115, 49 S 680; Baldwin v. 
Alexander, 145 Ala. 186, 40 S 391; 
Shamblin v. Hall, 123 Ala. 541, 26 
S 285; Brown v. Mize, 119 Ala. 10, 24 
Ss 453: Stovall v. Clay, 108 Ala. 105, 
20 S 387; Wood v. Legg, 91 Ala. 511, 
8 S 342; "Cooper v. Davison, 86 Ala. 
867, 5 -S 650; Hart v. Kendall, 
82 Ala. 144,3S "41; Nelson v. Murfee, 
69 Ala. 598; Cruikshank v. Luttrell, 
67 Ala. 318; Turner v. Kelly, 67 Ala. 
173; Tyson v. Brown, 64 Ala. 244; 
Calhoun y. Fletcher, 63 Ala. 574; 
Cockrell v. Coleman, 55 Ala. 583; Far- 
mer v. Ray, 42 Ala. 125, 94 AmD 633. 

Alaska.—Binswanger y. Henninger, 
1 Alaska 509. 

Ark.—Chowning v. Stanfield, 49 
Ark. 87, 4 SW 276; Stewart v. Smiley, 
46 Ark. 373; Carnall v. Wilson, 21 
Ark. 62, 76 AmD 351. 

Cal _—Phelps v. Grady, 168 Cal. 73, 
141 P 926; Estep v. Armstrong, 91 
Cal. 659; 27 P 1091; Spotts v. Hanley, 
85-Cal. 155, 24 P 738; Brenhan v. 
Story, 39 Cal. 179; Woodworth’s Est., 
31 Cal. 595; Meeks v. Hahn, 20 Cal. 
620; Updegraff v. Trask, 18 Cal. 458; 
Farrell v. Enwright, 12 Cal. 450; 
Beene v. Silover, 7 Cal. 215, 68 AmD 
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Colo.—Parker v. Betts, 47 Colo. 428, 
107 P 816; Adams v. Slattery, 36 Colo. 
35; 85° P 87 

Conn.—Ward v. Ives, 91 Conn. 12, 
98 A 337; Gray v. Goddard, 90 Conn. 
561, 98 A 126; Candee’s App., 87 Conn. 
85, 86 A 758. 

Ga.—Holt v. Anderson, 98 Ga. 220, 
25 SE 496. 

Ill.—Buck v. Eaman, 18 Ill. 529; 
Smith v. McConnell, 17 Ill. 135, 63 
AmD 340; Vansyckle v. Richardson, 
13 Ill. 171; Smith v. Hall, 19 Ill. A. 
17; McGillick v. McAllister, 10 Ill. A. 
40. 

Ind.—Humphries v. Davis, 100 Ind. 
369; Taylor v. Fickas, 64 Ind. 167, 31 
AmR 114; Hankins v. Kimball, 57 Ind. 
42; McMakin y. Michaels, 23 Ind. 462; 
Garretson v. Garretson, 43 Ind. A. 
688, 88 NE 624. 

Iowa.—Sagen v. Gudmanson, 165 
Iowa 440, 145 NW 954; Cooley v. 
Maine, 163 Iowa 117, 143 NW 431; 
Gray v. Myers, 45 lowa 158; Kin- 
sell v. Billings, 35 Iowa 154; Laverty 
v. Woodward, 16 Iowa 1. 

Ky.—Moore vy. Dodd, 1 A. K. Marsh. 
140; Hatcher v. Galloway, 2 Bibb. 
180; Hampson y. Covington, etce., R. 
Co., 4 Ky. Op. 674. 

La.—Ware vy. Jones, 19 La. Ann. 
428; Davis v. Elkins, 9 La. 135. As 
to ‘acceptance and ‘renunciation of 
succession see supra §§ 117-120. 


U. S.—LincGenberger v. Mat- 
8,360, 4 Wash. 


v. Hayes, 73 


Me.—Walsh v. Wheelwright, 96 
Me. 174, 52 A 649. 
Mass.—Lobdell v. Hayes, 12 Gray 


236. 

Mich.—Marvin v. Bowlby, 142 Mich. 
245, 105 NW 751, 113 AmSR_ 574, 
4 LRANS 189, 7 AnnCas 559; Burns 
v. Berry, 42 Mich. 176, 3 NW 924; 
Warren v. Tobey, 32 Mich. 45. 

Minn.—Jenkins y. Jenkins, 92 Minn, 
310, 100 NW 7; State v. Ramsey 
County Prob, Ct., 25 Minn. 22. 

Miss.—Cohea v. Jemison, 68 Miss. 
510, 10 S 46; McPike v. Wells, 54 
Miss. 136; Hargrove v. Baskin, 50 


176. 


Miss. 194; Root vy. McFerrin, 37 Miss. 
17, 75 AmD 49; Pinson vy. Williams, 
23 Miss. 64; Bullock v. Sneed, 21 
ony ie 293; Camptell v. Brown, 7 Miss. 
Mo.—Potts v. Smith, 178 SW 881; 
Grant v. Hathaway, 215 Mo. 141, 114 
SW _ 609, 15 AnnCas 567. 
Nebr.—Fischer vy. Sklenar, 101 
Nebr. 553, 163 NW _ 861; Brown v. 
Webster, 87 Nebr. 788, 128 NW 6385; 
Johnson vy. Colby, 52 Nebr. 327, 72 
NW _ 313; Shellenberger v. Ransom, 
41 Nebr. 631, 59 NW 935, 25 LRA 
564; Rakes v. Brown, 34 Nebr. 304, 
51 NW 848; Security Inv. Co. v. Lot- 
iidEe, 2 Nebr. (Unoff.) 489, 89 NW 


Nev.—Wren v. Dixon, 40 Nev. 170, 
161 P 722, 167 P 324; Gossage v. 
Crown Point Gold, ete.,. Min. Co., 14 
Nev. 153. 

N. H.—Lucy v. Lucy, 55 N. H. 9; 
Lane v. Thompson, 43 N. H. 320; 
Plumer y. Plumer, 30 N. H. 558. And 
see Wentworth v. Wentworth, 75 
N. H. 547, 78 A 646 (dictum). 

N. J.—Romaine v. Hendrickson, 24 
N. J. Eq. 231; Herbert v. Tuthill, 1 
N. J. Eq. 141 

N. Y.— Mitchell v. Metropolitan El. 
R. Co., 1384 N. Y. 11, 31 NE 260 [aff 
56 Hun 543, 9 NYS 829]; Kingsland 
v. Murray, 133 N. Y. 170, 30 NE 845 
[aff 60 Hun 116, 14 NYS 495, 20 NY 
CivProc 357]; Hubbard v. Gilbert, 25 
Hun 596; Covell v. Weston, 20 Johns. 
aoe: Smith v. Lorillard, 10 Johns. 


N. C.—Beam vy. Jennings, 89 N. C. 
451; Floyd v. Herring, 64 N. C. 409; 
Ferebee v. Proctor, 19 N. C. 439. 

Oh.—Overturf v. Dugan, 29 Oh. St. 


230. 
“Or.—Stadelman v. Miner, 83 Or. 
348, 155 P 708, 163 P 585, 983; De 


Bow v. Wollenberg, 52 Or. 404, 96 P 
rN 97 P 717; King v. Boyd, 4 Or. 


sts wee v. Webster, 53 Pa. 
345 'S.ob: 
379; 141 NW 370. 


Tenn.—Smith v. Thomas, 14 Lea 
aa Stephenson v. Yandle, 3 Hayw. 


D.—Carter v. Frahm, 


Tex.—Ackerman v. Smiley, 37 Tex. 
211; Morris v. Halbert, 36 Tex. 19; 
Clubb v. Johnson, 11 Tex. 469. 

Vt.—Austin v. Bailey, 37 Vt. 219, 
86 AmD 703; Hyde v. Barney, 17 Vt. 
280, 44 AmD 335; Chipman v. Sawyer, 
1 Tyler 83. 

Va.—Tapscott v. Cobbs, 11 Gratt. 
(52 Va.) 172; Trent v. Trent, Gilm. 
(21 Va.) 174, 9 AmD 594. 

Wash.—In re Springer, 97 Wash. 
546, 166 P 1134; In re Sullivan, 36 
Wash. 217, 78 P 945. 

Wis.—In re Kane, 168 NW 402; 
Marsh v. Waupaca County, 38 Wis. 
250; Jones v. Billstein, 28 Wis. 221. 

‘Ont.—Spafford v. Breckenridge, 1 
Ur CAC. e Pr 4923 

“The legal title to real property 
upon the death of the owner vests 
immediately in the heir.” Gray v. 
Goddard, 90 Conn. 561, 568, 98 A 126. 

“On the death intestate of a person 
seized of a heritable estate in lands, 
the title descends eo instanti and 
vests in the heir, and with it all the 
common-law rights and incidents of 
ownership, subject to the exercise by 
the administrator of the statutory 
powers with which he is clothed for 


the purposes of administration.” 
Soereere R. Co. v. Hayes, 73 S 945, 
47, 

{a] Confirmation of Mexican 


grant.—Where, after the death of the 
grantee of an unconfirmed Mexican 
grant, his heirs petitioned for and 
obtained a confirmation of the title 
to them, and a patent issued to them, 
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and the right to sell for payment of debts, ete.2> In 
a few states the heir takes title subject to admin- 
istration generally.” except where administration is 
unnecessary and is dispensed with;?7 and by virtue | 
of the positive statutory provisions in California 
the heirs take subject to administration even where 


it was held that they became vested 
with the legal title and could main- 
tain ejectment against the purchas- 
ers of the land at a sale by the ad- 
ministrator under an order of the 
probate court. Hartley v. Brown, 51 
Cal. 465. 

i ating by heirs see infra §§ 179- 


Right of heirs to possession see 
infra § 139. 

Right of heirs to rents, profits, 
etc. see infra §§ 141-147. 

21. See Dower [14 Cyc pre 

22. See Curtesy 17 C. J. 412. 

23. See Homesteads [21 Gye 578]. 

24 See infra § 271 et seq. 

25. Ala.—Southern R. Co. y. Hayes, 
73 S 945; Randolph v. Vails, 180 Ala, 
82, 60 s 159; Rucker v. Tennessee 
Coal, etc., R. Co., 176 Ala. 456, 58 S 
465; Banks v. Speers, 97 Ala. 560, 118 
841; Sullivan v. Robb, 86 Ala. 433, 5 
Ss 746; Leatherwood v. Sullivan, 81 
Ala. 458, 1 S 718; Comer v. Hart, 79 
Ala, 389; Nelson v. Murfee, 69 ‘Ala. 
598: Turner v. Kelly, 67 Ala. 173; 
Steele v. Steele, 64 Ala. 438, 38 AmR 
ia McCulloi gh v. Wise, 57 Ala. 

Cal.—Harper v. Strutz, 53 Cal. 655; 
Meeks v. Kirby, 47 Cal. 169; Chap- 
man vy. Hollister, 42 Cal. 463. 

Ill. Walbridge v. Day, 31 Ill. 379, 
83 AmD 227. 

Mich.—Burns v. Berry, 42 Mich. 
176, 3 NW 924, 

Miss.—McPike v. Wells, 54 Miss. 
ee Hargrove v. Baskins, 50 Miss. 

Mo.—Grant v. Hathaway, 215 Mo. 
141, 114 SW €09, 15 AnnCas 567. 

Nebr.—Rakes v. Brown, 34 Nebr. 


304, 51 NW 848; Security Inv. Co. 
v. Lottridge, 2 Nebr. (Unoff.) 489, 89 
NW 298. 


Nev.—Wren v. Dixon, 40 Nev. 170, 
161 P 722, 167 P 824, 

Or.—Stadelman_ vy. Miner, 83 Or. 
348, 155 P 708, 163 P 585, 983; De 
Bow v. Wollenberg, 52 Or. "404, 96 P 
536, 97 P 717. 

LT pe apy v. Billstein, 28 Wis. 

Rights of administrator as to real 
property of decedent see Executors 
and Administrators [18 Cyc 180 et 
seq, 297 et seq]. 

26. In re Strong, 119'Cal. 663, 51 
P 1078; Pina’s HEst., 112 Cal. 14, 44 P 
332; Harwood v. Marye, 8 Cal. 580; 
McDade vy. Burch, 7 Ga. 559, 5 AmD 
407; Carter v. Frahm, 31 S. D. 379, 
392, 141 NW 370. 

“Immediately at the instant of his 
death his three heirs each succeeded 
to an undivided one-third interest 
each in and to said real estate, by the 
law of succession, which title, how- 
ever, was subject to administration, 
and might have been, by administra- 
tion, wholly divested, No | title 
originates from a decree of distri- 
bution, but such decree has the ef- 
fect of releasing the title, of which 
the heir became invested on the death 
of the ancestor, from the conditions 
of administration to which it was 
subject, and furnishes the heir with 
legal evidence to establish his title.” 
Carter v. Frahm, supra. 

[a] Under the Mexican law, which 
was at one time in force in Califor- 
nia, on the death of an intestate, the 
heirs succeeded immediately to the 
estate, and became personally respon- 
sible for the debts of the deceased, 
whether the heirs were adults or mi- 
nors, and no administration in the 
common-law sense was needed or 


could be had at any time. Coppinger 
v. Rice, 33 Cal. 408. 
27. Johnson v. Hall, 101 Ga. 687, 


29 SE 37; Flint River, etc., R. Co. v. 
Maples, 10 Ga. A. 573, 73 SE 957. 


878° [te Crd. 


there are no debts and administration is in fact un- 
In Connecticut the statute requires a 
formal distribution of real estate under direction of 
the probate court, except where, in the manner pro- 
vided, the heirs make such a division as to dispense 
with the formal distribution ;2° but the decree of dis- 
tribution is not an original source of title and does 
not operate to change a title by descent into one by 
Title not only vests in the heirs but 
cannot be divested by the probate court or the ad- 
ministrator except in the manner and for the causes 


necessary.”> 


purchase,*° 


named by statutes *! which are 


Similarly, the failure to mention the land of the 
decedent in a petition for letters of administration 
does not affect or cloud the title of the heir.** 
heir of course succeeds to the title and interest of 
the intestate and to nothing more.** 

By virtue of express statutory provision in Mani- 
toba and Ontario, real property, instead of vesting 
in the heirs in the first instance, devolves to and 
vests in the legal personal representative of the de- 


28. In re Strong, 119 Cal. 668, 51 
1078 


29. Dickinson's App., 54 Conn. 224, 
Holcomb v. Sherwood, 29 


Conveyances between heirs see in- 
fra § 157. 
30. Ward v. Ives, 91: Conn. 12, 98 
A 337. 
31. Ala.—Southern R. Co. Vv. 
Hayes, 78 S 945, 947. 

Alaska,—Binswanger v. Henninger, 
1 Alaska 509. 

Conn.—Candee’s App., 87 Conn. 85, 
87, 86 A758. 

Tll.—Walbridge v. Day, 81 Ill. 379, 
83 AmD 227. 

Ky.—Thomasson v. Greer, 
Op. 666. 

Miss.—Pinson y. Williams, 28 Miss. 

Miner, 


64. 

Or.—Stadelman _v. 83 Or. 
348, 155 P 708, 168 P 585, 9838. 

“By the law of this State the real 


9) Ky. 


estate of a deceased person vests im-' 


mediately upon his death in his heirs 
or devisees. It can be taken 
them only to satisfy some claim ex- 
isting against the estate, or some 
condition arising in its settlement 
which makes the sale of the land nec- 
essary or advantageous, and then 
only in the manner provided by law.” 
Candee’s App., supra, 

“Until these statutory powers are 
effectively asserted by the adminis- 
trator, the title and rights of the 
heir remain unimpaired and unaffect- 
ed.” Southern R. Co, v. Hayes, supra. 

$2. Brenham v. Story, 89 Cal. 179 
(holding that an act of the legis- 
lature authorizing an administrator 
to sell property belonging to the 
estate of his decedent, except in sat- 
isfaetion of the lien of creditors, for 
the support of the family or to pay 
the expenses of administration is 
unconstitutional). 

83. Buchser v. Buchser, 72 Wash. 
675, 181 P..198,.182 P) 289, ‘ 

34. U. S.—Walton v. Coulson, 29 
F. Cas. No. 17,182, 1 McLean 120 [aff 
9 Pet. 62, 9 L. .ed. 51). 

Ala.—Allen v. Greene, 19 Ala. 384, 

ll.—Stubbings v. Stubbings, 248 Il]. 
406, 94 NBEO 54, 

Ky.—Field v. Napier, 80 SW 1110, 
26 KyL 240. But see Likens v. Pate, 
160 Ky, 319, 169 SW 784 (holding that 
where one of the ‘plaintiffs in an 
action to foreclose a purchase-money 
lien on land died between the date of 
the order confirming the sale and 
conveyance to plaintiffs, who bought 
in the land, the heirs of such plain- 
tiff, under the direet provisions of 
St. § 2063, hold and enjoy the title 
to the land conveyed as if the deed 
had been made to them by name), 

Mich.—Pellow v. Arctic Iron Co., 


from | 


‘A, 884 [allowing app 
‘But see Byer v. Grove, 2,Ont, L. 754, 
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[§ 134] (2) 


by a testator to 
ceeds to legatees 


[§ 185] (8) 


constitutional.®? 


The [§ 136] sc. 


At common law, 


164 Mich. 87, 128 NW 918, 47 LRANS 
5738, AnnCasl1912B 827; Burns _ v. 
Berry, 42 Mich, 176, 8 NW 924; Du- 
bois v. Campau, 24 Mich. 3860. 

Mo.—Potts v. Smith, 178 SW 881; 
Coulson vy, Coulson, 180 Mo. 709, 79 
Bay 473; Groye v. Robard, 86 Mo. 
523, 

N. C.—Russell v. Roberts, 121 N. C. 
322, 28 SE 406. 

Porto Rico.—Soler yv. Parkhurst, 4 
Porto Rico Fed, 336. 

R. IL—In re Waldron, 26 R. I. 84, 
58 A 4538, 106 AmSR 688, 67 LRA 118. 

Tenn.—Anderson y. Donelson, 1 
Yerg. 197. 

ed generally see supra § 132 note 
fa] Tllustrations.—(1) An heir to 
whom a burial lot descends takes. it 
subject to all the conditions under 
which the intestate held it. In re 
Waldron, 26 R. I. 84, 568 A 468, 106 
AmSR 688, 67 LRA 118, (2) On the 
death of a person who holds the title 
to land in trust for another, nothing 
but the legal estate goes to his heirs, 
and they hold the same for the cestui 
que trust, Walton v. Coulson, 29 F. 
Cas. No. 17,132, 1 McLean 120, [aff 9. 
Pet. 62, 9 L. ed. 51]. .(8) Where an 
ancestor at the time of his death has 
only an equity of redemption in the 
land in controversy, a person claim- 
ing as his heir can have no legal es- 
tate in the land. Russell v. Roberts, 
121 N. C. 322, 28 SE 406. (4) Also, 
the heir of a decedent stands in the 
same position with reference to a tax 
title obtainsd upon the lands of such 
‘decedent during his» lifetime, and 


‘which has since his death been trans- 


ferred to such heir, that the dece- 
dent himself would have occupied 
had he been still living, and had the 
tax title been conveyed to him, Du- 
bois v,. Campau, 24 Mich, 360. (5) 
Where nothing passes to the grantee 
before election, he must make it in 
his lifetime, but where the estate 
passes by the grant the grantee’s 
heir or executor may make it. Thus 
when a title bond is conditioned to 
convey to the obligee a given number 
of acres out, of a certain tract of 
land, to be taken out of either of 
four corners, in ® square or oblong, 
at the option of the grantee, the elec- 
tion in case:of the death of the obli- 
gee passes to his executor or, de- 
visee, otherwise to the heir.  An- 
RpEPAN v. Donelson, 1 Yerg. (Tenn,) 
35. Lumbers v. Montgomery, 22 
Man. 735; Martin v. Magee, 18 Ont, 
19 Ont, 705]. 


755, 22 CanLTOccNotes 28 (where (it 
appeared that letters of administra- 
tion to real estate of an intestate 
who died Oct. 18, 1900, were issued 


: 


cedent the same as if it were personal property.*® 

Land Directed by Testator to Be 
Sold. Except in some jurisdictions,®® it is a rule 
‘that the title to land not devised as land but directed 


be sold for disposition of the pro- 
or otherwise vests in the testator’s 


heirs until a sale by the executors.*? 


Pending Contest of Will. It has 


been held that lands devised vest in the testator’s: 
heirs at law pending a contest of the will,®* but this: 
decision is not in accord with the general rule that 
title first vests in the devisees at the time of the 
death of the testator and not at the time of the pro- 
bate of the will.*® : 

Personal Property—(1) In General. 


and under the statutes in most of 


the states, the title to personal property of a de- 
ceased person vests in the administrator, if there is 
one,*® and not in the heirs or distributees; and their 
rights therefore must generally be enforced through 
administration and distribution.‘ 


The legal title 


to defendant on Oct. 14, 1901, and 
that prior to such issue defendant 
advertised the lands of the de- 
ceased to be sold on Oct. 22, 1901, 
more than a year after the death of 
the intestate, and that no caution had 
been filed within the year under the 
Devolution of Hstates Act, and that 
there were no debts; and the court 
said: “It is clear that at the time 
the defendant advertised the lands 
for sale he had no right so to ad- 
vertise as he was not then appoint- 
ed administrator of the real estate 
of the deceased. It is also clear that 
at the time he proposed to sell the 
lands he had no right to sell them, 
as, by the operation of the Devolu- 
tion of Mstates Act, R.S.O. 1897, ch. 
127, the property had become vested 
Hache are ee the deceased”), 
5 ichardson v. Woodbury, 

Me, 206... 4) eke 

37. U. S.—Lindenberger v. Mat- 
ne F. Cas. No. 8,360, 4 Wash. C. 


Cal.—Estep v. Armstrong, 91 Cal. 
659, 27 P 1091. . 


Fla.—Simmons v. Spratt, 26 Fla. 
448, 8 S 1238, 9 LRA 343, 
Mass.—Greenough vy. Welles, 10 


Cush. 571; Fay v. Fay, 1 Cush. 98. 

Miss.—Cohea v. Jemison, 68 Miss. 
510, 10 S 46. 

N. J.—Romaine v. Hendrickson, 24 
N. J. Eq. 231; Herbert y. Tuthill, 1 
N. J. Eq. 141. 

N. Y.—Allen v. De Witt, 8 N. ¥. 
276; Jackson v. Schauber, 7 Cow. 187 
[rev on other grounds 2 Wend, 13]; 
Jackson, v. Burr, 9 Johns. 104; Matter 
of Boyd, 4 Redf. Surr. 154. 

N. C.—Speed v. Perry, 167 N. C. 
122, 83 SIX 176; Beam y. Jennings, 89 
N. C, 451; Ferebee v. Proctor, 19 
Nic. 439. 

S. C.—Howell v. House, 9 S..C. L. 
80. And see Du Bose vy. Kell, 105 S. Cc. 
89, 89 SE 555, 558 [cit Cye] (recog- 
nizing the rule, but holding it inap- 
plicable where the testatrix disposed 
of her whole title by will so that 
none was left to descend to the heirs 
at law). 

Right of possession by heirs until 
sale by executors see infra § 139, 

38. Floyd v. Herring, 64 N. C. 409, 

39. See Wills [40 Cye 1995). 

40. See Pxecutors and Adminis- 
bat Vid [18 Cyc 172, 363]. 


S.—U. S. v. Jones, 286 U. S. 3 


41. U. 
106, 85 SCt 261, 59 Li, ed. 488 > [aff 


49 Ct. Cl. 408]; Puder y,,Agler, 242 
‘Fed. 95; Scruggs v. Scruggs, 105 Fed, 


28; Newman v, Schwerin, 61 Fed, 865, 
10 CCA 129; Allen y. Simons, 1 F, 
Cas, No, 237,.1, Curt. 122. 
Ala,—Davenport v. Brooks, 92 Ala, 
627, 9 S 158; Huddleston v, Huey, 78 
Ala. 215; Costephens v. Dean, 69 Ala. 
385; Lockhart v, Cameron, 29 Ala, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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§ 136] 


to personal property is suspended between the time 
of the intestate’s death and the granting of letters 


of administration;*? and when 


granted the title of the administrator relates back 
to the time of the intestate’s death.4* However, per- 
sons entitled to personal property as heirs or dis- 
tributees acquire a vested equitable right immedi- 
ately on the death of the intestate,*# and on distribu- 
tion their title relates back to the intestate’s death,*® 
although in computing the value of the share of a 
particular distributee the value of the personal 


355; Gardner v. Gantt, 19 Ala. 666; 
Miller v. Eatman, 11 Ala. 609. 

Ark.—Whelan vy. Edwards, 31 Ark. 
723; Pryor v. Ryburn, 16 Ark. 671; 
Lemon v. Rector, 15 Ark. 436. 

Colo.—Hall v. Cowles, 15 Colo. 394, 
25 P 705. 

Conn.—Gray v. Goddard, 90 Conn. 
561, 98 A 126; West v. Howard, 
20 Conn. 581; Roorbach v. Lord, 4 
aoe 347; Taber v. Packwood, 2 Day 

D. C.—Robey v. Prout, 7 D. CG. 81 
tem 15 Wall. (U..S;) 471, 21, Li ed. 


Ga.—Smith v. Turner, 112 Ga. 533, 
37 SE 705; Thompson v. Fenn, 100 
Ga.. 234, 28 SE 39; Morgan v. Woods, 
69 Ga. 599; Gouldsmith v. Coleman, 
57 Ga. 425; Murphy v. Pound, 12 Ga. 
278; Liptrot v.. Holmes, 1 Ga. 381. 


Tll.—Hardy v. Wallis, 103 Ill. A. 
141. 
Ind.—Pond v. Sweetser, 85 Ind. 


144; Turner v. Campbell, 34 Ind. 317. 

Iowa.—Commercial State Bank v. 
Pierce, 176 Iowa 722, 158 NW 481; 
Ritchie v. Barnes, 114 Iowa 67, 86 
NW 48; Baird v. Brooks, 65 Iowa 40, 
21 NW 163; Haynes v. Harris, 33 
Iowa 516. 

Ky.—McChord v. Fisher, 13 B. Mon. 
193; Wells v. Bowling, :2~Dana 41; 
Munsell y. Bartlett, 6 J. J. Marsh. 
20; Sneed v. Ewing, 5 J. J. Marsh, 
460,' 22 AmD 41; Robertson v. Mc- 
Daniel, 5 J. J. Marsh. 11; Thomas 
v. White, 3 Litt. 177, 14 AmD 56; 
Woodyard v. Threlkeld, 1 A. K. 
Marsh. 10; Grider v. Phenix Brewing 
Co., 7 KyL 594. 

Me.—Whiting v. Farnsworth, 108 
Me. 384, 81 A 214; Grant v. Bodwell, 
78 Me. 460, 7 A 12. 

Md.—Lawson v. Burgee, 121 Md. 
208, 208, 88 A 121; Rockwell v. Young, 
60 Md. 563; Smith v. Wilson, 17 Md. 
460, 79 AmD 665; Cecil v. Negro Rose, 
17 Md, 92; Alexander v. Stewart, 8 
Gill & J. 226; Hagthorp v. Hook, 1 
Gill & J. 270; Neale v. Hagthorp, 3 
Bland 551. 

Mass.—Pritchard v. Norwood, 155 
Mass. 539, 30 NE 80; Lawrence v. 
Wright, 23 Pick. 128. 

Miss.—Thompson vy. Thomas, 30 
Miss. 152; Marshall v. King, 24 Miss. 
85; Browning v. Watkins, 18 Miss. 
482; Miller v. Womack, Freem. 486. 

Mo.—Green v. Tittman, 124 Mo. 
372, 27 SW 391; Smith’v. Denny, 37 
Mo. 20; Hanenkamp v. Borgmier, 32 
Mo. 569; Naylor v.' Moffatt, 29 Mo. 
126; Hastings v. Myers) 21 Mo.' 519; 
Bartlett v. Hyde, 3 Mo. 490; People’s 
Sav. Bank v. Hoppe, 132 Mo. A. 449, 
111 SW 1190; Darr v. Thomas, 127 


Mo. A. 1, 106 SW 95; Jacobs v. Malo-' 


ney, 64° Mo. A, 270; Adey v. Adey, 
58 Mo. A. 408; MeMillan v. Wacker, 
57 Mo. A. 220; Becraft v. Lewis, 41 
Mo. A. 546; State v. Moore, 18 Mo. A. 
406; Rouggley Vv. Teichmann, 10 Mo. 
A. 257. 


Nebr.—Cox v. Yeazel, 49 Nebr. 343, 
68 NW 483. 

N. H.—Champollion v. Corbin, 71 
N. H. 78, 51 A 674; Weeks v. Jewett, 
45 oe H. 540; Tappan v. Tappan, 30 
N. 


50. 
_ N. Y.—Segilken v. Meyer, 94 N. Y. 
473; Palmer v. Green, 63 Hun 6, 17 
NYS 441; Beecher v. Crouse, 19 Wend. 
306; Woodin yv. Bagley, 13 Wend. 453; 
Rose v. Clark, ‘8 Paige’ 574. 

N. C.—Varner’v. Johnston, 112 N.C. 
570, 17 SE 483; Davidson v. Potts, 
42 N.°C, 272; Whit 'v. Ray, 26 N.C. 
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the letters are 


14;.Gee: v. Gee, 22 N. C. 103. 
Oh.—Chappelear y. Martin, 45 Oh. 

St. 126, 12 NE 448; Davis v. Corwine, 

25 Oh. St. 668; Rousch v. Hundley, 2 


Oh. Dec. (Reprint) 445, 3 WestL 
Month 126. 
S. C:—Darwin v. Moore, 58 S. C. 


164, 36 SE 539; Richardson v. Cooley, 
20 S.C. 347; MeVaughters v. Elder, 
BSLOVE,. 307; Fripp v. Fripp, 14 8. C. 
Eq. 84; Bradford v. Felder, 7 S. C. Hq. 
ep Gregory vy. Forrester, 6 S. C. Eq. 


i . Tenn.—Brown v. Bibb, 2 Coldw. 
434; Thurman vy. Shelton, 10 Yerg. 


383; Trafford v. Wilkinson, 3 Tenn. ! 


Ch. 449 

Wis.—Schoenwetter v.. Schoenwet- 
ter, 164 Wis. 131, 134, 159 NW 737; 
Murphy v. Hanrahan, 50 Wis. 485, 
Tans 436; In re Kirkendall, 43 Wis. 

“Tt is well settled that heirs obtain 
no legal title to personal property by 
the death of the ancestor.” Schoen- 
wetter v. Schoenwetter, supra. 

“It hardly needs statement that 


personal property does not pass di-} 


rectly from a decedent to legatees 
or distributees, but: goes primarily 
to the executor or administrator, who 
is to apply it, so far as may be nec- 
essary, in paying debts of the de- 
ceased and expenses of administra- 
tion, and is then to pass the resi- 
due, if any, to legatees or distribu- 
tees.” U. 8. v. Jones, 236 U. S. 106, 
112, 35 SCt 261, 59 L. ed. 488 [aff 49 
Ct. Cl. 408]. 

“The legal title to personal proper- 
ty passes to the executor or admin- 
istrator, and such property is to be 
used for the payment of debts and 
the remainder distributed to the 
heirs.” Gray v. Goddard, 90 Conn. 
561, 568, 98 A 126. 

“Tt is also well settled as a gen- 
eral rule that title to the personal 
estate of a decedent can be transmit- 
ted only through the medium of let- 
ters of administration, and as the 
law vests. the personal estate in the 
administrator who represents’ the 
deceased, the next of kin must derive 
their title through him.” Lawson 
v. Burgee, supra. 

{a] The rule has been applied: 
(1) To a leasehold interest in land. 
Bean v. Reynolds, 15 App. (D. C.) 
125. (2) To* the interest of a ven- 
dor in land held by the vendee under 
a contract of purchase. Bowen v. 
Lansing, 129 Mich. 117, 88 NW 384, 
95 AmSR 427, 57 LRA 643. 

Actions by heirs relative to per- 
sonal property see infra § 181. 

Right of heirs to possession see in- 
fra § 140. 

42. Hagthorp v Hook, 1 Gill & J. 

70 


270. 
soda ar Seiihe v. Smith, 12 Mass. 


Mich. —Powell sg pet tert ir 181 
weg 588, 148 NW, 4 
C.—whit v. bob 26°N. Ch 14 


Ciolding that where a man dies in- 
testate, and there is no administra- 
tion on his estate, and the next of 
kin take possession, no legal title 
vests in them, however long they may 
possess it; but that if an administra- 
tor is appointed, even after the lapse 
of om years, the legal title vests in 
him). 

Oh.—Rousch v. Hundley, 2 Oh. Dec. 
(Reprint) 445, 3 WestLMonth 126. 

Wis. —McKenney ve Minahan, 119 


Wis. 651, 97 NW 489. 
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property at the time of distribution, rather than its 
value at the time of the death of the intestate, must 
be taken.4® It follows that the personal estate of an 
intestate goes ultimately to those who are his next’ 
of kin at the time of his death, and not to those who 
are his next of kin at the time of distribution,*’ and 
that, where a person entitled as distributee dies 
after the death of the intestate and before distri- 
bution, his share does not go to the other person 
or persons entitled as distributees,#8 nor does the 
legal title devolve directly on the heirs or distribu- 


But see infra note 52, 

43. See Executors and Adminis- 
trators [18 Cye 173] 

44. Ala.—Perryman y. Greer, 39 
Ala, 133. 

Ill.—Moore v. Brandenburg, 248 
Ill. 232, 93 NE 733, 140 AmSR 206. 

Lome oreoone v. Gordon, 24 Iowa 


Kan.—Brown v. Baxter, 77 Kan, 97, 
94, Pilbd, 574: 


Mich.—Powell v. Pennock, 181 
Mich. 588, 148 NW 430; Foote v. 
Foote, 61 Mich. 181, 28 NW 90. 

Miss.—Thompson v. Thomas, 30 


Miss. 152. 

Pa.—Walworth v. Abel, 52 Pa. 370. 

Wis.—Schoenwetter v. Schoenwet- 
ter, 164 Wis. 131, 159 NW 737. To 
same effect In re Kane, 168 NW 402. 
And see U. S. v. Jones, 236 U. S. 106, 
112, 35 SCt 261, 59 L. ed. 488 (where 
the court said: “The only right 
which can be said to vest in them at 
the time of the death is a right to 
demand and receive at some time in 
the future whatever may remain af- 
ter paying the debts and expenses’’). 

{a] That is, a distributee’s inter- 
est in the estate of an intestate ac- 
crues by operation of law immedi- 
ately upon the death of the intes- 
tate, and the subsequent distribution 
merely serves to ascertain and define, 
convert into a legal right, and re- 
duce to possession, an equity which 
existed before in the form of the 
chose in action cognizable in chan- 
cery; and therefore a statute re- 
straining a married woman’s power 
of alienation with respect to after- 
acquired property did not apply to a 
married woman’s distributive share 
of an estate which vested in her be- 
fore the passage of the act, although 
there was no distribution until after 
its passage. Perryman v. Greer, 39 
Ala. 133. 


45. Lewis v. Sedgwick, 223 Ill. 
213, 79 NE 14. 
46. Lewis v. Sedgwick, 223 Ill. 


213, T9 INH V14. 

Whether surviving spouse takes 
share in gross or net personalty see 
supra §§ 78, < 

47. Thompson yv. Thomas, 380 
Miss. 152. And generally see supra 
§ 132 note 19. 

48. Conn.—In re North, 48 Conn. 
583;  Terry’s App., 28 Conn. 339; 
Kingsbury v. Scovill, 26 Conn. 349 
(death of widow of intestate before 
distribution). By virtue of express 
statutory provision, however, the 
contrary is held in case of a minor 
child’s death before marriage and 
before disposition of the _ estate. 
Hartford County Bank v. Waterman, 
26 Conn, 324. 

Ill.—York v. York, 88 Ill. 522. 


Ind.—Mills v. Marshall, 8 Ind. 
54. 

Iowa. Moore v. Gordon, 24 Iowa 
158. 

La.—Piffet’s Suce., 39 La. Ann. 556, 
2S 210. 


Mass.—Hayward v. Hayward, 20 
Pick. 517; Foster v. Fifield, 20 Pick. 
67. 


Miss.—Thompson v. Thomas, 30 
Miss. 152. 

N. H.—Probate Judge v. Robins, 5- 
N. H. 246. 


N. Y.—Rose v. Clark, 8 Paige 574; 
Howland v. Heckscher, 3 Sandf. Ch. 


519. 
2 Oh.—Conger v. Barker, 11 Oh, St. 
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tees of the deceased distributee,*® but it vests in the 
personal representative of the deceased distributee 
for purposes of administration and distribution to 
the persons entitled thereto.°° Personal property 
vests in the heirs after the time for granting let- 
ters of administration has expired, without any let- 
ters being granted;5! and under some statutes the 
title to personal property of an intestate as well 
as real property vests in the heir immediately on the 
death of the intestate,5? subject to be divested in- 
stantly on the appointment of an administrator, ac- 
cording to an early Indiana statute.®* ; 

Choses in action. As a general rule the title to 
all choses in action belonging to an intestate at 
the time of his death vests, not in his heirs or dis- 
tributees,®* but in his administrator,®® and actions to 
enforce or collect the same must be brought by him, 
rather than by the heirs or distributees.°* It fol- 
lows as a general rule that debtors of an estate 
eannot discharge their liability to the administrator 
by payment to the heirs,°” ao 

Assent of administrator. There are authorities 
to the effect that the title to personal property and 
the right to recover the same may be vested in the 
heirs or distributees by the assent of the adminis- 
trator,5’ but that they acquire no title without his 
assent.°° 

A presumption of the granting and closing of ad- 
ministration, from lapse of time, has been indulged 
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in some eases in order to protect the title of the 
distributees,°° but in other cases the courts have 
declined to indulge in this presumption.*t 

[§ 137] (2) Where Property, Is Divided or 
Taken Possession of Other Than through Adminis- 
tration Proceedings.°? Where the facts are such 
that an agreement entered into by the heirs and dis- 
tributees for the division and distribution of the 
personal property of the intestate, without admin- 
istration, will be upheld by the courts,®* an heir or 
distributee acquires a good title to the property set 
apart to him or her by the agreement,®* or at least 
a good equitable title °° which he can insist on as 
against an administrator subsequently appointed,®* 
as where no administration is necessary because 
there are no debts, and distribution has been made, 
the court will not uselessly enforce the legal rights 
of the administrator as against the equitable. rights 
of the distributees.°7 Likewise, where there are no 
unpaid debts and the sole heir or distributee is 
in possession of the personal property, the courts 
will uphold and protect his equitable title against 
the legal right and title of the administrator.®® 
Also, where the personal property of an intestate 
is of less value than a certain amount and conse- 
quently comes within a statute giving it all to the 
widow, and she is in possession of it, she has an 
equitable title thereto as against the heirs, even 
though there is no administration.°® In Ohio an 


Substitution of new note.—|hold it, upon the principle ‘that a 


ane ee 


Ce egas yeti v. Johnson, 41 Vt. fa] 


49. Rhodes y. Stout, 26 Iowa 313; 
Grant v. Bodwell, 78 Me. 460, 7 A 
12; Schaub v. Griffin, 84 Md. 557, 
36 A 443; Duvall v. Harwood, 1 Harr. 
& G. (Md.) 474. 

50. See Executors and Adminis- 
trators [18 Cyc 174]. 

Lapse of legacy or devise by death 
Seeserrapnd see Wills [40 Cyc 

Necessity of personal representa- 
tive of deceased distributee being 
made party to proceedings for dis- 
tribution or settlement of estate see 
BExecutors and Administrators [18 
Cyc 646]. 

Vesting of right to legacy in execu- 
tor or administrator of deceased lega- 
tee see Executors and Administra- 
tors [18 Cye 174]. 

51. Murphy v. Murphy, 80 Iowa 
740, 45 NW 914; Phinny v. Warren, 52 
Iowa 332, 1 NW 522, 3 NW 157; Rob- 
erts v. Messinger, 134 Pa, 298, 19 A 
625. 

52. Holland v. Kelly, (Cal.) 171 P 
421; Jahns v. Nolting, 29 Cal. 507; 
Coldron v. Rhode, 7 Ind. 151; Acker- 
man v. Smiley, 37 Tex. 211; Chubb v. 
Johnson, 11 Tex, 469. 

{a] Slaves.—Under a statute pro- 
viding that in case of the death of 
a wife her slaves “shall descend and 
go to her children and their descend- 
ants,” subject to the use of the hus- 
band during his life, without liabil- 
ity to his creditors, it was held that 
the title to slaves of a wife vested 
in her children immediately on her 
death, without any administration on 
her estate. McKee v. McKee, 17 Md. 
352, 357. 

53. Coldron v. Rhode, 7 Ind. 151. 

54. Ark.—McCustian v. Ramey, 33 
Ark. 141. 

Ga.—Hill v. Maffett, 3 Ga. A. 89, 
59 SE 325. 

Mass.—Pritchard v. Norwood, 155 
Mass, 539, 30 NE 80. 

4 cos v. Maloney, 64 Mo. A. 

70. 
Nebr.—Cox v. Yeazel/ 49 Nebr. 3438, 
68 NW 483. 

Oh.—Chappelear v. Martin, 45 Oh. 
St. 126, 12 NE 448. 

Wis.—Murphy vy. Hanrahan, 50 Wis. 
485, 7 NW 436. 


Before administration on the estate 
of the payee, an heir cannot take a 
new note in exchange for notes due 
the decedent since thére is no one to 
assent for the payee, and therefore 
the old notes remain in force and the 
new one is without consideration. 
Jacobs v. Maloney, 64 Mo. A. 270. 

55. See Executors and Adminis- 
trators [18*:Cyc 175, 353). 

56. See infra § 182. 

57. See Executors and Adminis- 
trators [18 Cyc 223]. 

58. Anderson v. Irvine, 6 B. Mon. 
(Ky.) 231; Deatly v. Murphy, 3 A. K. 
Marsh. (Ky.) 472; Gillespie v. Gil- 
lespie, 2 Bibb (Ky.) 89. 

59. Munsell v. Bartlett, 6 J. J. 
Marsh. (Ky.) 20; Sneed v. Ewing, 5 
J. J. Marsh, (Ky.) 460,°22 AmD 41; 
Emerson vy. Staton, 3 T. B. Mon. 
(Ky.) 116; Thomas v. White, 3 Litt. 
(Ky.) 177, 14 AmD 56; Woodyard v. 
Threlkeld, 1 A. K. Marsh, (Ky.) 10; 
Miller v. Womack, Freem.  (Miss.) 
rn Brown v. Bibb, 2 Coldw. \(Tenn.) 


60. Woolfolk v. Beatly, 18 Ga. 
520; Clay v. Clay, 138 Tex. 195. 

61. Smith v. Wilson, 17 Md. 460, 
79 AmD $65. 

62. Cross references: \ 
Right of distributees to possession 

of personal property in absence of 

eae and administration see infra 


0. 

Suits by distributees relative to 
choses in action or other personal 
property see infra §§ 181-182. 

Validity of agreements’ dividing 
property without administration 
see infra § 159. 

When administration necessary or 
proper see Executors and Adminis- 
trators [18 Cyc 58 et seq]. 

63. See infra § 159. 

64. Granger v. Harriman, 89 Minn. 
303, 94 NW 869. 

65. McCaa v. Woolf, 42 Ala. 389, 
394; Weaver v. Roth, 105 Pa. 408; 
Walworth v. Abel, 52 Pa. 370. 

“It is also well settled, that where 
the distributees of an estate are 
adults, and there are no creditors, 
they may waive the formula of an 
administration, and by agreement di- 
vide the estate; and that if no un- 
fairness intervene, chancery will up- 


court of equity will presume that to 
be well done, which ought to have 
been done.—Vanderveer vy. Alston, 16 
Ala. 494. It has also been settled 
in this State, that if the husband 
acquires the possession of property 
of the wife, which has been thus di- 
vided, he has not the legal title to the 
property, but has a complete equity 
in it, whi¢h will be upheld by a 
court of chancery.’ McCaa v. Woolf, 
supra, 

66. Harris v. Seals, 29 Ga. 585. 

67. Richardson y. Cole, 160 Mo. 
372, 61 SW 182, 83 AmSR 479. 

68. Peo. v. Abbott, 105 Ill. 588 
(aff 10 Ill. A. 62]; Lewis v. Lyons, 13 
Ill. 117. 

[a] Reason for rule—‘“When the 
debts are paid, the heir is the cestui 
que trust, and as such is entitled to 
the surplus of the assets after the 
debts are paid. There being no debts 
unpaid in this case, the heir has the 
entire equitable interest in all of the 
estate, both real and personal. This 
court is not bound at all times to en- 
force a_ strict legal right, but will 
always look to and protect the equi- 
table title where good conscience re- 
quires it. Such is emphatically this 
case, in our apprehension. It would 
be a mockery of justice for a court 
of chancery to require fhe heir to 
pay over the money to the adminis- 
trator, when he has no debts to pay 
and no legitimate use for it, merely 
for the purpose of allowing him to 
retain and’ use it for perhaps two 
years, and’ then to pay it back to the 
heir, retaining his costs and com- 
missiors—costs uselessly made and 
commissions earned by no beneficial 
services, but in a business which he 
seeks, through an expensive ‘suit in 
chancery, and_ which can benefit him- 
self alone,” Lewis v. Lyons, 13 Ill. 
Tits tai, 
| 68 Mahoney v. Nevins, 190 Mo. 
360, 367, 88 SW 731. i 

“The contention now is that be- 
cause there was no administration 
Mrs. Mahoney had no title to the 
personal estate left by her husband, 
though it was in her possession as 


his widow and was less than the 


amount to which she was absolutely 
entitled at the time. [Secs. 107, 108, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 137-140] 


agreement of division confers no title on the dis- 
tributees,7° and the title to assets concealed from 
the administrator is in him rather than in the dis- 
tributee, even though the debts have been paid and 
the administrator’s final account has been ap- 
proved." 

[§ 138] 7. Possession and Control of Property 
—a. Property of Succession Generally.72. In Louisi- 
ana it is the rule that ordinarily an heir who pre- 
sents himself and asks to be put into possession of 
the property of an intestate succession should be 
given possession,’? upon giving the security pre- 
seribed by law, if so required ;‘* and where heirs are 
in possession regularly and in good faith, they are 
not bound to demand possession of one who is not 
only not in possession but who has never pretended 
to be in possession.7®> However, where there is a will 
the validity of which is contested the question of 
possession must remain in abeyance until its validity 
is determined ;7° and an heir is not entitled to be put 
in possession of particular property Which is in liti- 
gation between the succession and another claim- 
ant.77 Where heirs have been put in possession by 
an order of the court, their rights no longer depend 
on the succession.7§ 

[§ 139] b. Real Property. At common law and 
under the statutes in many states the heirs of an 
intestate, to whom the title descends, and not the 
administrator, are entitled to the possession of the 
real property of the intestate immediately upon his 
death.7® However, in some of these states the stat- 
utes give the administrator the right under certain 


R. ‘S. 1889.] 
in view of the amount of personal 
property left by her husband abso- | 555. 
lutely entitled to all of it, there can 
be no doubt whatever.... 


her own accord devoted a portion of 
it to the funeral expenses, and we] 221 
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That the widow was| lard, 10 Johns. 338. 


Va.—Tapscott v. Cobbs, 11 Gratt. 85. Lindenberger v. 
She had/| (52 Va.) 172; Trent v. Trent, Gilm. 
this property in possession and of| (21 Va.) 174, 9 AmD 594. 

Wis.—Jones_ v. Billstein, 28 Wis.|S 46; Beam v. Jennings, 89 N. C. "451. 
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circumstances, and even generally in other states, to 
take possession of the real property of the decedent 
for certain purposes;®° but a statute changing the 
law as to the right to possession of real property 


_.as between the heirs and the administrator of an in- 


testate is not to be construed so as to apply retro- 
spectively.*1 If there is no administration the heirs 
are entitled to possession;8? and even where the 
heirs have no right of possession and control as 
against the administrator, they are entitled to pos- 
session as against strangers who do not claim under 
the administrator.®* Also, regardless of whether or 
not the administration has been formally closed, the 
heirs are entitled to possession where, by reason of 
the payment of debts, lapse of time, or otherwise, 
the land is no longer needed for purposes of adminis- 
tration.®¢ 

Where a will directs land to be sold but does not 
devise it for such purpose, the heirs of the testator 
have the right to possession until a sale.85 

Lease. It has been held that a widow has no right 
to lease the estate of her intestate husband,®* but 
that where a lessee for a term of years dies during 
the term, and the widow in her capacity as heir 
inherits an interest in the lease as ‘‘real estate,’’ 
she is bound by its covenants requiring surrender 
of possession at the termination of the lease.8? 

[§ 140] c¢. Personal Property. The right to the 
possession of the personal property of an intestate 
is in the administrator,®* and not in the heirs or next 
of kin, until after the administration and distribu- 
tion °° or until the expiration of the time therefor;°° 
30 ‘Vt. 258 (thirty years having 


Pa.—Caffrey v. McFarland, 1 Phila.| elapsed since death of intestate); 


Cushman v. Jordon, 13:Vt. 597. 

Matlack, 15 
F. Cas. No. 8,360, 4 Wash. C. C. 278; 
Cohea _ v. Jemison, 68 Miss. 510, 16 


Rig’ hts of heirs to rents and prof- 


have no hesitancy in this equitable 
proceeding by the heirs in holding 
she had the equitable title thereto as 
against them.” Mahoney v. Nevins, 
supra. 

70. Rousch v. Hundley, 2 Oh. Dec. 
(Reprint) 445, 3 WestLMonth 126. 

71. Puder v. Agler, 242 Fed. 95. 

72. Rights and liabilities of heirs 
and distributees where one of several 
takes possession of part or all of 
property of estate see infra § 156. 

73. Boutte’s Suce., 30 La. Ann. 
128. And see Drysdale’s Suce., 124 
La. 268, 50 S 35 (dictum). 

74. Boutte’s Succ., 30 La. Ann. 128. 

75. Cox v. Von Ahlefeldt, 105 La. 


5438, 30 S 175. 

76. Drysdale’s Succ., 124 La. 268, 
50 S 35. 

77. Calhoun v. McKnight, 39 La. 
Ann. 325, 1 S 612. 

78. Wichers v. Wichers, 138 La. 
69, 70 S 40. 


79. U. S.—lLindenberger v. Mat- 
lack, 15 F. Cas. No. 8,360, 4 Wash. 
Cc. 278. 


Cc. 
Ala.—Calhoun v. Fletcher, 63 Ala. 
4 


Ark.—Chowning v. Stanfield, 49 
Ark. 87, 4 SW 276; Stewart v. ey: 
46 Ark. 373. 

Fla.—Rose v. Withers, 39 Fla. “460, 
22 S 724. 

Ga.—Cross v. Johnson, 82 Ga. 67, 8 
SE 56; Johnson y. Johnson, 80 Ga. 
260, 5 SE 629. 

ae v. Davis, 100 Ind. 
369. 

Mich.—Covert v. Morrison, 49 Mich. 
133, 183 NW 390; Warren v. Tobey, 32 
Mich. 45; Marvin v. Schilling, 12 
Mich. 356. 

Miss.—Cohea vy. Jemison, 68 Miss. 
ey 10 S 46. 

. H.—Lane v. Thompson, 43 N. H. 
320, 


N. Y.—Fosgate v. Herkimer Mfg., 
etc., Co., 9 Barb. 287; Smith v. Loril- 


[a] Possession by widow.—(1) 
Where the widow of an intestate con- 
tinues after his death in possession 
of land to which his heirs are enti- 
tled, she is as against them a mere 
tenant at sufferance; her possession 
is prima facie their possession, and 
they may maintain ejectment against 
her or a person claiming under her. 
Caffrey v. McFarland, 1 Phila. (Pa.) 
555. (2) However, where a widow, 
having infant children who are heirs 
of her deceased husband, is in pos- 
session of real estate left by him at 
his decease, a man who marries the 
widow and continues such posses- 
sion, or other person who efters un- 
der her, does not thereby become lia- 
ble to such infant heirs in an action 
for trespass. Wirt v. Turner, 2 Oh. 
Dec. (Reprint) 19, 1 WestLMonth 94. 

Right of administrator to posses- 
sion of real property see Pxecutors 
and Administrators [18 Cyc 300}. 

80. See Executors and Adminis- 
trators [18 Cye 301]. 

81. Philips v. Gray, 1 Ala. 226; So- 
to v. Kroder, 19 Cal. 87. 

82. Updegraff v. Trask, 18 Cal. 
458; Houston, etc., R. Co. v. Knapp, 
51 Tex, 569. 

83. Calhoun v. Fletcher, 63 Ala. 
574, 580; Berry v. Eyraud, 134 Cal. 82, 
66 P 74; Spotts v. Hanley, 85 Cal. 
155, 24 P 738; Stevens v. Smoker, 84 
Conn. 569, 80 A 788. 

“The right of the personal repre- 
sentative to the possession, rents, 
income and profits of lands, of which 
decedent died seized, is one which he 
may or may not exercise; and when 
he fails to assert it, the descent is 
not intercepted, and no stranger can 
gainsay or dispute the heir’s posses- 
sion, or right to the possession.” Cal- 
houn vy. Fletcher, supra. 

84. Gossage v. Crown Point Gold, 
ete., Min. Co., 14 Nev. 153; Roberts v. 
Morgan, 30 Vt. 319; Cox v. Ingleston, 


its borers sale by executors see in- 

fra § 141. 

F ee of heirs until sale see supra 
86. Foster v. 5 Pick. 

(Mass.) 185. 

Pts Orminski v. Kania, 183 Ill. A. 
88. See Executors and Administra- 

tors [18 Cyc 354]. 

ee Cal.—Jahns v. Nolting, 29 Cal. 
{f0n8-—Roorbach v. Lord, 4 Conn. 


Gorton, 


Ga.—Albritton v. Bird, R. M. 
Charlt. 93. 

Ind.—Williams v. Williams, 125 
Ind. 156, 25 NE 176; Highnote v. 
White, 67 Ind. 596. 
prt She rsh ag v. Lewis, 166 NW 

Mass.—Lawrer:ce v. Wright, 23 
Pick. 128. 

Mich.—Miller v. Clark, 56 Mich, 


337, 23 NW 35; Cullen v. O’Hara, 4 
Mich. 132. 

Mo.—Gillet v. Camp, 19 Mo. 404. 

N. H.—Tappan v. Tappan, 30 N. H. 
50 (holding that the distributees are 
not entitled to possession until after 
settlement of the administrator’s ac- 
count in the probate court). 
, a C.—Davidson v. Pdtts, 42 N. C. 
72. 

Ss. Ga MeVauehters v. Elder, 4 S. 
CG, (307: 

90. Piiehis v. Barnes, 114 Iowa 67, 
86 NW 4 

[a] hus, where the title to real 
estate is in a husband and wife, and 
the latter dies, and the former sues 
to quiet title as against her heirs, 
although no administration has been 
granted on her estate, and the time 
therefor has not expired, the heirs, 
who defend by filing a cross bill to 
partition the land, cannot join there- 
in an application for the division of 
personal property owned by the wife, 


een 
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and this is so even where the statute in force at the 
time vests the title in the heir..1 However, the dis- 
tributees are held entitled to possession if there are 


no debts and no administration.” 
[V 141] 8. 
cumulations—a. In General. 


ence to establishing his rights.°* 
heir is not affected by the fact that 


since such heirs are not entitled to 
share in the possession and control 
of the personal property until after 
an administration, or the expiration 
of the time, therefor. Ritchie v. 
Barnes, 114 Iowa 67, 86 NW 48. 

91. Holland y. Kelly, (Cal,) 171 P 
421; Jahns v. Nolting, 29 Cal. 507. 

92. McElhaney v. Crawford, 96 Ga. 
174, 22 SE 895; Humphries v. Davis, 
400 Ind. 369; Martin v. Reed, 30 Ind. 
218. 

fa] A claim for libel is not such 
a debt against the estate of a de- 
ecedent as will prevent his widow 
fron, taking possession of his estate 
without administration. _McElhaney 
vy. Crawford, 96 Ga, 174, 22 SE 895. 

Title of distributee in possession 
of property without administration 
see supra.§ 137. 

93. . See supra §§ 133, 139. 

94. U. S.—Kurtz v. Hollingshead, 
14 FL. Cas. No. 7,958, 4 Cranch. C...C. 
180; Lindenberger v. Matlack, 15 
Seal No. 8,360, “4 Wash. C. C. 
278. 

Ala.—Stovall v. Clay, 108 Ala. 105, 
20 S 387; Clancy v. Stephens, 92.Ala. 
22, 524; Cruikshank v. Lut- 
trell, 67 Ala. 318; Tyson v. Brown, 
. 244; Calhoun v. Fletcher, 63 
Ala. 574; Cockrell v. Coleman, 55 Ala. 
583. 

Soe eet v. Smiley, 46 Ark. 


a 
x 
« 
rte) 
2 
a 


Cal.—Estep v. Armstrong, 91 Cal. 
659, 27 P 1091. 

Ga.—Cross v. Johnson, 82 Ga. 67, 
§ SE 56; Johnson y. Johnson, 80 Ga. 
260, 5 SE 629. Compare Autrey v. 
Autrey, 94 Ga. 579, 20 SE 431 (hold- 
ing that, where the intestate’s lease 
conveyed no estate but passed the 
right of possession only, the heirs 
are not entitled to the rents). 

Tll.—Dixon vy. Niccolls, 39 Ill. 372, 
89 AmD 312; Foltz v. Prouse, 17 Ill. 


sag Sherman v. Dutch, 16 MI. 
Ind—Humphries v. Davis, 100 Ind. 
369; Dorsett v. Gray, 98.-Ind. 273; 


Kidwell v. Kidwell, 84 Ind. 224; Mc- 
Clead v. Davis, 83 Ind. 263; Trimble 
v. Pollock, 77 Ind.,,576; Evans v. 
Hardy, 76 Ind. 527; King v. Ander- 
son, 20 Ind. 385. 

Iowa.—Metcalf’s Hst., 143 Towa 310, 
120 NW. 104; Toerring v. Lamp, 77 
Towa 488, 42 NW 378; Crane v, Guth- 
rie, 47 Iowa 542; Shawhan_v. Long, 
26 Iowa 488, 96 AmD 164; Kinsell v. 
Billings, 85 Towa 154; Laverty. v. 
Woodward, 16 Iowa 1; Beezley v. 
Burgett, 15 Towa, 192; Gladson_. v. 
Whitney, 9 Iowa 267; Foteaux v. Le- 
page, 6 Iowa 1238. 

Kan.—Head v. Sutton, 31 Kan. 616, 
3 P 280. 

Ky.—Ball yv. Covington First Nat. 


Rents and Profits, Income and Ac- 
Where the title and 
right to possession of the real property of an intes- 
tate vests in his heirs at the instant of his death,°S 
they are entitled to receive the rents, profits, ete., 
which acerne after the death of the intestate and 
before the property is sold, if at all, by order -of 
the court for the payment of debts,°* or before the 
property is conveyed by a trustee in pursuance of a 
power in trust;"® and even in jurisdictions where 
the statutes confer on the personal representative 
the right to receive the rents and profits under cer- 
tain circumstances,®® the rights of the heirs are not 
foreclosed unless the contingency contemplated by 
the statute has arisen and the administrator has 
eomplied with the statutory requirements with refer- 
The right of the 
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made.’ 


rent payable pe- 


Bank, 80 Ky. 501; Eastin v. Hatchitt, 
15 KyL 780; Johnson yv. Draper, 12 
KyL 140; Cass v. Smith, 7 KyL 305; 
Marble v. Marble, 4 KyL 360. 

Me.—Kimball v. Sumner, 62 Me. 
305; Mills v. Merryman, 49 Me. 65; 
Stinson v. Stinson, 88 Me. 593. 

Mass.—Codman v. American Piano 
Co., 118 NE 344; Cummings v. Wat- 
son, 149 Mass. 262, 21 NE 365; Choate 
v. Jacobs, 136 Mass. 297; Brooks v. 
Jackson, 125 Mass. 307; Almy v. Cra- 
po, 100 Mass. 218; Lobdell v. Hayes, 
12 Gray 236; Jaques v. Gould, 4 Cush. 
884; Clapp v. Stoughton, 10 Pick. 463; 
Foster v. Gorton, 5 Pick. 185; Gibson 
v. Farley, 16 Mass. 280. 

Miss.—Bloodworth v. Stevens, 51 
Miss. 475. 

Mo.—Vantage Min. Co. v. Baker, 
170 Mo. A. 457, 155 SW 466; Shouse 
v. Krusor, 24 Mo. A, 279. 

N. H.—Lucy vy. Lucey, 55 N. H. 9. 

N. J.—Allen v. Van Houton, 19 
IN sy} aj Lp ei 

N. Y.—Lambden v. Thompson, 173 
App. Div. 267, 159 NYS 242; Matter 
of Spears, 89 Hun 49, 35 NYS 35; Fay 
v. Holloran, 35 Barb. 295; Wright v. 
Williams, 5 Cow. 501; Kohler. v. 
Knapp, 1 Bradf. Surr. 241. 

oN C.—Fleming v. Chunn, 57 N. C. 
422, 

Shae ren v. Dugan, 29 Oh. St. 


Okl.—Redwine v. Ansley, 32 Okl. 
817, 122 P 679, 685, [quot Cyc]. 

Pa.—Bakes v. Reese, 150 Pa. 44, 24 
A 634; Haslege v. Krugh, 25 Pa. 97; 
Adams v. Adams, 4 Watts 160; Mc- 
Coy v. Scott, 2 Rawle 222, 19 AmD 
640; Giblin’s Est., 2 Kulp 292; Young 
v. Jones, 1 LehighValLR 175; Bur- 
nell’s. Hst., 13 Phila. 387; Pepper’s 
Bst.,. 1. Phila, 662, 

R. I.—Draper v. Barnes, 12 R. I. 
156.. 

Tenn.—Smith v. Thomas, 14 Lea 
324; Rowan v. Riley, 6 Baxt. 67; Read 
vy. Franklin, (Ch. A.) 60 SW 215. 

Va—Hobson v, Yancey, 2 Gratt, (43 
Va.) <78.. 

[a] As against the widow (1) the 
heirs are entitled to all the rents ac- 
cruing up.to the time that demand 
is made for the assignment of dower. 
Claussen v. Claussen, 279 Ill. 99, 116 
NE 698. (2) When dower is allotted 
and the widow takes possession of 
the land so allotted, thereafter the 
heirs are entitled to the rents accru- 
ing on the residue of the lands. Mun- 
den v. Bailey, 70 Ala. 63. 

[b] As against personal represen- 
tative of husband with curtesy.—The 
heir of the reversioner is entitled, 
upon the death of the surviving hus- 
band of the reversioner, who held an 
estate by the curtesy in the land, to 
the rents accruing after the death of 


| [§§ 140-142 


| 
| 


riodically was reserved generally in the lease and 
not to any particular person,®’ nor by the fact that 
the estate of the deceased is indebted to a person 
who has collected the rent.°® Also, where a testator 
does not devise land as such but directs it to be sold 
by the executor, the heirs have a right to the rents 
and profits aceruing between the date of the death of 
the testator and the sale.* 
has died insolvent or heavily in debt, the heirs are 
none the less usually held entitled to the rents and 
profits of the property from his death until the 
property by order of the court is sold for payment 
of debts,? and even after the order for sale has 
been rendered by the court the heirs are entitled 
to the profits accruing until the sale is actually 
Rents which aecrued prior to an intestate’s 
death do not go to the heirs,* but go to the personal 
representative, although not collected until after the 
death of the lessor.® 

{§ 142] b. Rents of Mortgaged Land. Rents 
whieh acerue upon mortgaged property after the 


Even where the decedent 


such hustand as against his personal 
representative. Condit v. Neighbor, 

3_N..J..L, 88. 

Rights of administrator to rents 
and profits accruing after death of 
intestate see Executors and Adminis- 
trators [18 Cyc 308]. 

Suit by heirs for collection or ac- 
counting of rents and profits see 
infra § 180. 

95. Cutler v. Winberry, 160 NYS 
Ae [aff 179 App. Div. 221, 166 NYS 


96. See Executors and Administra- 
tors [18 Cyc 304], 

97. Gayle v. Johnson, 80 Ala. 388; 
Patton v, Crow, 26 Ala. 426; Toer- 
ring v. Lamp, 77 Iowa. 488,. 42 NW 


378. 
Gould, 4 Cush. 


98. Jaques v. 
(Mass.) 384. 

$9. Bakes v. Reese, 150 Pa. 44, 24 
A; .634.;,094 

1. Lindenberger vy. Matlack, 15 F. 
Cas, No. 8,860,,/4 Wash. C.\,C. 278, 
ance Herbert v, Tuthill, 1 N. J. Eq. 


“We are of opinion that, upon the 
true construction of this will, the 
executors took no interest in the real 
estate, but were clothed with a mere 
naked authority to sell the land, and 
to distribute the proceeds according 
to the directions of the will and 
codicil, or to divide the same equally 
between the widow, the eight chil- 
dren, and the grandson. The conse- 
quence is, that the lands descended 
to the heirs at law of the testator in 
co-parcenary, who had a right at law 
to enter upon the same, and to re- 
ceive the profits, until a sale or di- 
vision should be made by the execu- 
tors.” Lindenberger v. Matlack, 15 
Brg ree No. 8,360, 4 Wash. C. C. 278, 

Title of heirs before exercise of 
ama power of sale see supra 
$ . 

2. Kurtz v. Hollingshead, 14 F. 
Cas. ‘No! ©9653, 4 Cranch GC. CGC. 180; 
Brown y. Fessenden, 81 Me. 522,17 A 
709; Kimball v. Sumner, 62 Me. 305; 
Lobdell vy. Hayes, 12 Gray (Mass.) 
236; Gibson v. Farley, 16 Mass, 280; 
aa v. Yancey, 2 Gratt. (43 Va.) 


3. Ritchie v. U. S, Bank, 20 & Cas. 
No. 11,863, 5 Cranch C. C. 605; Draper 
v. Barnes, 12 R. I. 156: 

4. Coberly v. Coberly, 189 Mo. 1, 
19, 87 SW 957 (where the court said: 
“Rents, if any accrued, which were 
due prior to the death of the senior 
Coberly, did not enure to the benefit 
of the heirs by descent cast’); Travis 
v. Sitz, 185 Tenn. 156, 185:SW 1075, 
LRAI1917A_ 671. 3 

5. See Executors and Administra- 
tons [18, Cyc 182]. 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. ! 


§§ 142-148] 


mortgagor’s death and before entry go to his heir;° 
and a decree of foreclosure does not proprio vigore 
entitle the mortgagee thereto. The administrator 
therefore has no right to collect them.? 

[§ 143] ¢. As between Heir and Devisee or 
Legatee. Where land is devised from and after the 
expiration of a certain term, as after the termina- 
tion of an existing lease, and the testator dies before 
the term expires, the heir and not the devisee is en- 
titled to the rents and profits of the land until the 
expiration of the term.® 

[§ 144] d. ° Implied Trust Enforced in Favor of 
Heirs. The heirs to whom the testator’s land would 
descend at his death are given a resulting trust in 
the surplus of rents and profits aceruing at the death 
of the cestui devisee; and where the deceased cestul 
was himself one of the heirs, the right to the surplus 
may be claimed by his personal representative.® 
Also the heir may charge as constructive trustees 
distributees, with notice, of a guardian of the heir 
who held and disposed of the heir’s’ estate subject 
to its true owner’s claim.1° 

[§ 145] e. Crops and Emblements.‘! Crops 
planted and grown after the death of the intestate 
generally belong to the heirs.’* Growing clover and 
hay, fruit, and other natural produce of the land 
are not emblements, and descend with the land to the 
heir;?® but corn and other annual produce of the 
soil.as emblements will if planted before the death 
of the ancestor go to the personal representative as 
against the heir,'* although harvested after the 


6. Gibson v. Farley, 16 Mass. 280; 
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death of the ancestor.!® 
[§ 146] f. Interest. Where land is conveyed 
in trust to secure a debt and is sold by the trustee 


after the grantor’s death, leaving a surplus after 


satisfying the trust, the heir is entitled, as against 
creditors of the grantor, to the interest accruing on 
such surplus up to the time of the decree directing 
its distribution.1* A widow is not entitled to in- 
terest on her distributive share in the personal 
property of her deceased husband.1* However, where 
distribution is not made or dower in personal prop- 
erty assigned until after the collection of choses 
in action forming part of the estate, it is not error 
to allow her a proportionate part of the interest 
which has accumulated since the death of the intes- 
tate.1§ 

[§ 147] g. Improvements. Where by statute 
the children of a deceased husband by his first mar- 
riage are forced heirs of his second or other, child- 
less wife, in respect to lands which descended to 
such wife on the husband’s death,!® improvements 
placed on the land by her inure to the benefit of such 
children on her death.?° 

[§ 148] 9. Claims of Estate against Heirs and 
Distributees *1—a. Right to Deduct Debts Due Es- 
tate from Debtor’s Distributive Share—(1) In Gen- 
eral. Except as to real estate in some jurisdic- 
tions,?? the amount of the indebtedness of an heir 
or distributee to the estate may be deducted from 
his share.2* This, however, is a matter of equit- 


such legatee or distributee, does not | 212; Campbell v. Graham, 1 Russ. & 


Wathen v. Glass, 54 Miss. 382. 
7. Wathen v. Glass, 54 py 382. 
8 Ware v. Hall, 16 N. J. 333. 
9. Gray v. Corbit, 4 Del. ox 135, 


10. Moore v. Shepherd, 2 Duy. 
(Ky.) 125. 

1l. Crops generally see Crops 17 
C.yJS.p 378, 

12. Kidwell v. Kidwell, 84 Ind. 


224; McClead v. Davis, 83 Ind. 263. 


13. Ind.—Evans v. Hardy, 76 Ind. 
527. 
Ky.—Craddock v. Riddlesbarger, 2 
Dana. 205. 
“3 Spt aloe v. Iglehart, 6 Gill & 
71 


N. Y.—In re Chamberlain, 140 N. Y. 
390, 35 NE 602, 37 AmSR 568 {mod 19 
NYS 1010 mem]; Kain v. Fisher, 6 
N.S. aoe. 
pera pecawel v. Addams, 45 Pa. 

14. See Executors and Adminis- 
trators [18 Cye 184]. 

15. See Executors and Adminis- 
trators [18 Cye 184]. 

16. Jones v. Lackland, 2 Gratt. 
(43 Va.) 81. 

17. Hutchings v. Davis, 68 Oh. St. 
160, 67 NE 251. 

18. Sharp v. Himes, 129 Ark. 327, 
196 SW 131. 

19. See supra § 34. 

20. Bryan v. Uland, 101 Ind. 477, 
1 NB 52. 

21. Cross references: 

Effect of indebtedness of heir or dis- 
tributee to estate on rights and 
remedies of creditors of heir or dis- 
tributee see infra § 337. 

Liability of grantee or assignee of 
interest of heir or distributee for 
debt of heir or distributee to estate 
see infra § 176 

Power and duties of administrator in 
distribution of estate generally see 
Executors and Administrators [18 
Cye 594. et seq]. 

22. Jones v. Treadwell, 169 Mass. 
430, 48 NE 339 (holding that the Mas- 
sachusetts statute of 1879, providing 
that a debt due to the estate of a 
deceased person from an heir, de- 
visee, legatee, or distributee of such 
estate shall be set off against and 
deducted from the share or claim of 


relate to real estate inherited by an 
heir); Marvin v. Boulby, 142 Mich. 
245, 105 NW 751, 113 AmSR 574, 4 
LRANS 189 and note, 7 AnnCas 559. 
And for the law of Massachusetts 
on this subject prior to the enact- 
ment of the statute of 1879 see Han- 
eock vy. Hubbard, 19 Pick. (Mass.) 
167; Osgood v. Breed, 17 Mass. 356; 
Proctor v. Newhall, 17 Mass. 81. 

23. Ala.—Streety v. McCurdy, 104 
Ala. 493, 501, 16 S 686; Nelson v. Mur- 
fee, 69 Ala. 598. 

Ind.—Fiscus v. Fiscus, 127 Ind. 283, 
26 NE 831; Fiscus v. Moore, 121 Ind. 
547, 23 NE 362, 7 LRA 285. 

Iowa.—Senneff v. Brackey, 165 
Towa 525, 146 NW_ 24. 

Ky.—Kerley v. Clay, 4 Bibb 241. 

La.—King v. King, 107 La. 437, 31 
S894; Burns’ Succ., 52 La. Ann. 1377, 
27 S 883; Montamat’s Succ., 15° La. 
Ann. 332; Tournillon’s Succe., 15 La. 
Ann. 263. 

Me.—Webb_ v. Fuller, 85 Me. 443, 
27 A 346, 22 LRA 177. 
enti Satay MER OR v.. Bower, 2 Miss. 

Mo.—Trabue yv. Henderson, 180 Mo. 
616, 79 SW 451; Duffy v. Duffy, 155 
Mo. 144 55 SW 1002; Lietman v. 
Lietman, 149 Mo. 112, 50 SW 307, 73 
amSk 374; Smith v. Isaac, 12. Mo. 
106. 

N. US ato vy. Isenman, 41 
ING ester 2d. 

N. ae eee v. Squires, 98 N. Y. 
49 [aff 26 Hun 388]; Smith v. Kear- 
ney, 2 Barb. Ch. 533. 

Oh.—Keever v. Hunter, 62 Oh. St. 
616, 57 NE 454. 

Pa.—In re Willock, 165 Pa, 522, 30 
A 1043; In re Donaldson, 158 Pa. 292, 
27 A 959; Springer’s App., 29 Pa. 208; 
Alburger's WS tog oS atk So aotblettxs a: LS f 
Palmer’s Est., 2 Del. Co. 180; Find- 
ley’s Est., 3 LancRey 190; In re Jones, 
12 PittsbLegJNS 89. 

S. C.—Sartor y. Beaty, 25 S. C. 293; 
Bobo v. Vaiden, 20 S. C. 271; Wilson 
v. Kelly, 16 S. Cc. 216. 
ane nnat —Towles v. Towles, 1 Head 

Tex,—Oxsheer vy. BYE: 90 Tex. 568, 
40 SW 7, 37 LRA 98. 

Vt.—Tinktam vy. Smith, 56 Vt. 187. 

Eng.—In re Akerman, [1891] 3 Ch. 


M. 453, 5 EngCh 453, 39 Reprint 175; 
Jeffs v. Wood, 2 P. Wms. 128, 24 Re- 
print 668. 

“Where an heir or distributee was 
indebted to the ancestor in his life- 
time and continues indebted to his 
estate, this debt to, this chose in ac- 
tion held by, the estate is assets in 
the hands of the administrator both 
for the payment of the debt of the 
decedent and for the purposes of dis- 
tribution; and both personalty and 
realty, including in the case sup- 
posed the debt of a distributee to the 
estate, being a common fund for 
equal distribution, either by allot- 
ment or a sale and division of pro- 
ceeds among all the _ distributees, 
those not indebted to the estate are 
entitled to have the sum due from 
one who is so indebted collected from 
him, or, failing this, they have a right 
to share in the assets as if such col- 
lection had been made; and the debtor 
distributee shares in the estate only 
upon the like assumption of payment 
by him. So that if his debt is equal 
to or greater than the value of one 
share in the distributable estate, in- 
cluding the claim against him, and 
that claim is not paid by him, he is 
never entitled to anything from the 
estate.” Streety v. McCurdy, supra. 

[a] A judgment against a distribu- 
tee may be deducted from, or offset 
against, his share. Fiscus v. Fiscus, 
127 Ind. 283, 26 NE 831; Sartor v. 
Beaty, 25 S. C. 293. 

{[b] Debt due for property pur- 
chased at administrator’s sale.— 
Where a distributee is indebted to 
the estate for property purchased by 
him at the administrator’s sale, the 
amount of his debt may be deducted 
by the court from his distributive 
share. Mahon vy. Bower, 2 Miss. 275. 
See Morgan’s Est., 1 Pa. Dist. 94, 95 
(where the court said: “While it may 
be conceded, that the court has juris- 
diction. although it is by no means 
clear, to set off : against the share of a 
distributee the differencé between his 
bid and the price obtained at the re- 
sale, with notice to him, yet, as a 
eourt of equity, in’ view of the cir- 
cumstances shown in this case, the 
parties claiming to hold one of their 


: 
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able right and cognizance, and the mere fact of 
the indebtedness does not affeet or divest the title 
of the heir or distributee unless the indebtedness is 
equal to or greater than the amount of his share.?® 
The share of an insolvent distributee will be applied 
to the debt due the estate, and will not pass to the 
trustee in insolveney,?* and the fact that the debt- 
or’s entire property is less than his legal exemptions 
is no ground for not applying his distributive share 
to the payment of his debt,?’ nor is it a ground for 
not deducting a debt from the debtor’s distributive 
share that the debtor repudiated the debt on the 
ground of legal incapacity to contract.?® 

[§ 149] (2) Debts Fraudulent or Barred. No 
deduction can be made from the share of an heir or 
distributee on account of any debt which is shown 
to be fraudulent,?® but the fact that an heir or dis- 
tributee owing a debt to the estate has received a 
discharge in bankruptey does not prevent the deduc- 
tion of the debt from his distributive share.*° As to 
debts barred by the statute of limitations, it is the 
rule in some jurisdictions that they may be deduct- 
ed,®! and, in other jurisdictions, that they may not.®? 

[§ 150] (3) Debt Due Administrator. <A dis- 
tributee who is indebted to the administrator as such 
may be forced by the latter to take such debt in pay- 
ment pro tanto of his distributive share.** 

{[§ 151] (4) Debt Due from Husband of Heir. 
The court may order the distributive share of a 
son-in-law of the decedent, to which he would have 
been entitled in right of his wife, to be diminished 
by deducting a debt due from the son-in-law to the 
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decedent,** or to be credited on a judgment obtained 
by the decedent against him, when he has no other 
property.®® 

[§ 152] (5) Agreement between Debtor and 
Decedent as to Discharge of Debt. An agreement 
between the debtor and the decedent, by which the 
debt or a part thereof is to be discharged in a par- 
ticular manner by the debtor, will bind the dece- 
dent’s other heirs and legatees.*® 

[§ 153] (6) Liability of Issue of Heir De- 
ceased before Intestate. The right to deduct from 
the share of a child the debts due the estate from 
his deceased parent whose death preceded that of 
the owner of the estate depends upon whether the 
child is to be considered as taking in his own right 
or through the deceased parent.’7 In the former 
ease no deduction ean be made,®® but in the latter 
the child takes subject to the same deductions as 
the parent would have done.*® In Louisiana, how- 
ever, a collateral heir, although claiming as the rep- 
resentative of his deceased parent, need not collate 
a debt due by his parent to the decedent’s estate.?? 


[§ 154] (7) Liability of Issue of Deceased Leg- 
atee. In some jurisdictions the issue of a legatee 


who dies before the testator are considered as tak- 
ing by virtue of the will, as if the devise or bequest 
had been directly to them, and so without any lia- 
bility on account of the deceased parent’s debts 
to the testator. In others they are considered as 
taking by representation of the deceased parent and 
such debts may be dedueted.*? 

[§ 155] b. Right of Debtor to Estate to Have 


co-distributees so liable have not pre-! 1069; Bucknor’s Hst., 7 Pa. Co. 361. supra 

sented facts and circumstances 29. Rawlins v. Rawlins, 75 Ga. 33. Allen v. Smitherman, 41 N. C. 
which, in equity and good conscience, | 632. 341. 
entitle them to be sustained in their 30. Sartor v. Beaty, 25 S. C. 293; 34. Yohe v, Barnet, 1 Binn. (Pa.) 
claim. The original bidder has al-| Wilson v. Kelly, 16 g C. 216 (hold- | 358. 

ready forfeited the $200 she paid at|ing that the discharge does not ex- 3 Barnet v. Yohe, 4 Yeates (Pa.) 
the sale, and it is not at all im-|tinguish the debt but merely fur- ae 


probable, upon a proper presentation 
of the facts, the sale to her would 
not have been confirmed, or, after 
confirmation, would have been va- 
cated by the court. And, although 
she afterwards agreed to a re-sale, 
without notice to her, and, in con- 
sequence thereof, the executor again 
exposed the property at public sale, 
yet it is not to be inferred, that she 
thereby also agreed he might with- 
draw the property from sale, after- 
wards negotiate private sales, and, 
finally, without notice to her, sell the 
property at public sale, at a loss of 
nearly 30 per cent. upon the price she 
had offered’’). 
24. Ala.—Streety vi McCurdy, 104 
Ala. 493, 502, 16 S 686 
75 Ga. 


is .—Rawlins v. Rawlins, 

Kan.—Head v. Spier, 66 Kan. 386, 
71 P 833. 

Mo. tals cea 73 
Mo. A. 401. 

Ss. C.—Ex p. Wilson, 84 8S. C, 444, 66 
SE 675. 

“Tt can not be doubted that this 
right of the administrator,in behalf 
of the heirs, and of such heirs them- 
Selves, to set off the distributive in- 
terest of the debtor heir in the lands 
of the ancestor, or to subject such 
interest to the payment of the debt 
to the estate as against third per- 
sons claiming as judgment creditors 
of the heir, is of equitable cog- 
nizance.” Streety v. McCurdy, supra. 

25. Smith v. Brogee, 4 L 447; 
Turner v. Turner, 7 H F 
Wright v. Green, 239 Mo. 449, 144 
SW 437; Lockwood Y: Whitlesey, 23 
Oh, Cir. Ct, N. S, 241. 

26. Gosnell v. Flack, 76 Md. 423, 
25 A 411, 18 LRA 158. 

27. Fiscus v. Fiscus, 127 Ind. 283, 
26 NE 831. 

28. Starr’s App., 136 Pa, 23, 19 A 


v. Thompson, 


nishes a bar to an action thereon), 
31. Ind.—Holmes v. McPheeters, 
149 Ind. 587, 49 NE 452. 
Kan.—Holden v. Spier, 65 Kan. 412, 
70 P 34s. 
La.—Bougere’s Suce., 28 La, Ann, 
748; Skipwith’s Suce., 15 La. Ann. 209. 
N. Y.—In re Timerson, 89 Misc. 675, 
80 ae 639. 
ad SW, ga p. Wilson, 84 S. C. 444, 66 
Eng.—Courtenay. v. Williams, 3 
Hare 539, 25 EngCh 589, 67 Reprint 


494, 
ares Tll.—Hesley v. Shaw, 120 Ill. 
‘Nebr.—Boden v. Mier, 71 Nebr. 191, 


198, 98 NW 701. 
Oh.—Harrod v. peg aay Oh. Cir. 


Ct.,.479, 2 Oh, Cir, Dec. 
Pa.—Milne’s App., 99 Pa. 483; Drys- 


dale’s App., 14 Pa. 531; Matter of 
Murray, 2 Pearson 473.° 
Tenn.—Richardson v. Kéel, 9 Lea 


(ASS As 

“There is no doubt that in a proper 
case debts due the estate from _ the 
distributee, or the party from whom 
he claims by right of representa- 
tion, may be deducted from his share 
of the estate. ... The Mnglish courts 
hold that this rule applies even to 
debts barred by the statute of limi- 
tations, and that’ view has been 
adopted by the courts of some of our 
own states. But’ we think the bet- 
ter doctrine is that it does not apply 
to such debts. As was said in Holt 
v. Libby, 80 Me, 329, 14 A 201: ‘In 
many instances such claims are cov- 
ered by the dust of time and forgot- 
ten, though found by executors after 
the death of testators. In many other 
instances the advances are intended 
as benefactions and gifts, conditioned 
on some unforeseen circumstance 
arising to make it expedient to re- 
gard them as debts.’ ’”’ Boden v. Mier, 


Bel v. Henshaw, 91 Ky. 430, 
18° Sw 3, 12 KyL 674. 


37. Stokes v. Stokes, 62 S. C, $46, 
40 SE 662. 
wren: Ky.—Wells v. Wells, 6 KyL 

Md.—Kendall v. Mondell, 67 Md. 
444, 10 A 240. 

Mo.—Barnum vy. Barnum, 119 Mo. 
63, 24 SW 780. 

S. C.—Stokes v. Stokes, 62 S. C. 346, 
40 SE 662. 

Tex.—Powers v. Morrison, 88 Tex. 
133, 30 SW 851, 53 AmSR 788, 28 LRA 


521 [rev (Civ. A.) 80 SW 849]. 

[a] A nephew is entitled to his 
share of an uncle’s estate free from 
any deduction on account of debts 
due the estate from his father whose 
death preceded that of the uncle. 
Geokps v. Stokes, 62 S. C. 346, 40 SE 


39. Adams v. Yancy, 105 Miss, 288, 
62 S 229, 419, 47 LRANS 1026 and 
note [aff on suggestion of error 62 
S 419, 47 LRANS 1026]; Batton v. Al- 
len, 5 N. J. Eq. 99, 48 AmD 6380; Mar- 
tin’ v. Martin, 56 Oh, St. 388, 46 NE 
981; Hughes’ App., 57 Pa, 179; Barn- 
est v. Earnest, 5 Rawle (Pa.) 2138; 
Kenderdine’s Bst., 19 Pa. Co. 201. 

fa] Grandchildren.—Where, prior 
to the death of the intestate, a child 
of his died leaving children, such 
grandchildren take by representation 
and subject to the debts owing by 


their parent to the intestate, Adams 
v. Yancy, 105 Miss. 238, 62 S 229, 419, 
47 LRANS 1026. Hughes’ App., 57 


Pa, 179; McConkey v. McConkey, 9 
Watts (Pa.) 852: foverr Ilgenfritz’s 
App., 5 Watts (Pa.) 25]. 


sane Morgan's Suce., 28 La. Ann. 
0. 

41. Carson v. Carson, 1 Mete. 
(Ky.) 300. 

42. Adams’ Bst., 85 PittsbLegJNS 
(Pa,) 285. 


For later cases, developments and changes in the law. see cumulative Annotations, same title, page and note number, 
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Distributive Share Set Off against His Indebted- 
ness. When a person who is indebted to the estate 
of a deceased person is entitled to a distributive 
share of the assets of the estate, he may set off his 
distributive share against his indebtedness,** at least 
with the consent of the administrator.** But the 
heir is entitled to have set off against his debt only 
the amount which would be due him from the estate 
after payment of all its debts.*° In ease of a set-off 
the indebtedness must be considered as part of the 
assets of the decedent’s estate that go to make up 
the ageregate fund for distribution.*® This rule ap- 
plies to debts secured by mortgage,** or other con- 
ditional conveyance legally equivalent thereto.*$ 
Also where the debt owed by the distributee has 
been reduced to a judgment, he is entitled to have 
his distributive portion credited against the indebt- 
edness,*® or to enjoin the enforcement of the judg- 
ment altogether, if it is for a less amount than his 
distributive share.5° Where the debtor is insolvent 
and the amount of the debt exceeds tliat of the dis- 
tributive share to which he would have been en- 
titled, the debt will be deemed assets of the dece- 
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Louisiana the rule is that an heir who owes a debt 
to the succession is entitled to collate it, and cannot 
be sued for the debt without proof of the insolvency 


or indebtedness of the succession and the necessity © 


of his paying.®? 

[§ 156] 10. Mutual Rights and Liabilities of 
Heirs and Distributees.°* As against each other, 
heirs and distributees are entitled to receive their 
proper respective shares in the estate of the dece- 
dent,°* in addition to the payment of whatever 
proper °° claims he may have against the estate in 
a capacity other than heir or distributee;5* but, 
as heirs and distributees, they are entitled to receive 
no more than their proper share,°? and where one 
heir or distributee obtains an advantage over the 
others, he will not be allowed to retain it, but it 
will be charged against him for the benefit of all.58 
In this connection, it is held that the rights of heirs 
are not enlarged by reason of the fact that another 
heir so acts as to shield his share of the succession 
property from the claims of his ereditors.5® One of 
several coheirs has no authority to represent the 
others or to affect their rights by his acts unless 


dent’s estate to the extent of such share! In 


43. Anderson v. Gregg, 44 Miss. 
170; Howland v. Heckscher, 3 Sandf. 
Ch ONO e.), 519, 
ae Anderson vy. Gregg, 44 Miss. 
170. 

{a] The administrator is not 
bound to apply the indebtedness on 
the distributive share where the debt 
is otherwise collectible. Instead of 
waiting to make the offset he may 
sue upon and collect the debt; and in 
such action it is not a defense to the 
debtor that he is one of the next of 
kin and upon a final settlement may 
be entitled to receive from the estate 
a sum larger than his debt. Rogers 
v. Squires, 98 N. Y. 49 [aff 26 Hun 
388] 


45. Brunetti v. Barnabé, 7 Rob. 
(La.) 117. 

46. ‘Green v. Green, 14 SW 836, 12 
te 585; Anderson v. Gregg, 44 Miss. 
70 


47. In re Willock, 24 PittsbLegJ 
NS (Pa.) 466. 

48. Green v. Green, 14 SW 836, 12 
KyL 585. 

49. McGee v. Ford, 13 Miss. 769. 

50. Parker v. Britt, 4 MHeisk. 
(Tenn.) 243. 

51. Howland  v. Heckscher, 3 
Sandf. Ch. (N. Y.) 519. 
* 52. Davis v. Davis, 5 La. Ann. 

61. 

53. Cross references: ’ 

Actions between heirs and distribu- 

tees see infra $§ 160-169. 

Distribution of personal property by 
administrator under direction of 
court see Executor and Adminis- 
trator [18 Cyc 594 et seq]. 

Intermeddling with estate by heir or 
surviving spouse as constituting 
him or her an executor de son tort 
see Executors and Administrators 
[18 Cyc 1358]. 

Partition as part of settlement and 
distribution of decedent’s estate see 
Partition [30 Cye 312]. 

Respective rights of heirs and widow 
,claiming dower as to value of im- 
provements made upon land after 
death of intestate and before as- 
signment of dower see Dower [14 
Cye 1000]. 

Right of heirs to partition during 
pendency of administration see 
Partition [30 Cye 198]. 

54 Ala.—Stovall v. Clay,.108 Ala. 

105, 20 S 387. 

TE Su dot 9 pees Suce., 38 La. Ann. 
Mass.—Haven v. Foster, 9 Pick. 

112, 19 AmD 3853. 

Va.—Allen vy. Allen, Jeff. 86. 
B. C.—Cook v. Cook, 19 B. C. 311, 

17 DomLR 661, 27 WestLR 930. 

[a] Reason for rule——‘We con 


sider it perfectly clear that when 
the succession is wound up and all 
the debts paid, and only its property 
remains in the hands of the admin- 
istrator, the purposes of the legal 
agency confided to him are accom- 
plished, and .it is the absolute right 
of each and every heir to terminate 
it and to claim possession of his 
share of the succession, and he can- 
not be controlled in the exercise of 
this right by the adverse wishes of 
his co-heirs. Otherwise the adminis- 
tration might be prolonged and the 
heir desirous of entering into pos- 
session of his own property might be 
kept out indefinitely. This can work 
no legal injury to the other heirs; 
for if they desire to continue the 
agency of the administrator in the 
management of their own interests, 
they may do so extrajudicially, and 
they surely cannot force the continu- 
ance of the agency upon their uncon- 
senting co-heir; and if they are un- 
willing to remain in co-ownership 
with the latter, the law touching par- 
titions affords them a perfect rem- 
edy.”” Powell’s) Suce., 38 La. Ann. 
181, 184. 

55. Walker v. McFadden, 2 Ky. Op. 
620 (holding that, in an action 
against him by the other heirs, a 
coheir cannot successfully claim that 
the expenses of voluntary trips made 
by him in endeavoring to purchase 
the interest of the other heirs con- 
stitute a debt against the estate). 

56. Smith v. Smith, 28 N. J. L. 
208, 78 AmD 49; Webb v. Lyon, 40 
NiACHret, 

{a] Money loaned.—The fact that 
the ancestor on advancing money to 
one of the heirs has taken from him 
a,covenant to repay the sums so ad- 
vanced to his coheirs in settlement of 
the estate, if above his ratable por- 
tion, does not prevent the heir from 
recovering from the estate a bonded 
debt for a sum subsequently loaned 
by him to the ancestor. Webb v. 
Lyon, 40 N. C. 67. 

57. Todd v. Todd, 18 B. Mon. (Ky.) 
144 


{a] Thus, where the _ ancestor 
made a wrongful conveyance of prop- 
erty which should have descended to 
certain heirs, such heirs may recover 
the price received out of his entire 
estate, but their recovery will be di- 
minished pro tanto if part of such 
proceeds has been expended in im- 
provements increasing the value of 
other lands which they inherit. Todd 
v. Todd, 18 B. Mon. (Ky.) 144. ia 

58. Ludlow v. Maxwell, 4 KyL 55, 
11 Ky. Op. 679; State v. Stephenson, 


12 Mo. 178; Mason v. Myer, Wright; sent of the other heirs. 


actually empowered to do so as their agent;°° and 


(Oh.) 641; Melvin vy. Melvin, Wright 
(Oh.) 508; King v. Robinson, 19 S. C. 
Eq. 157. Compare Day v. Day, 100 
Ind. 460 (holding that where a donee 
of property restores it or its pro- 
ceeds to one of the donor’s heirs, such 
heir cannot be required to make dis- 
tribution among the other heirs). 

[a] Receipt by part of heirs of 
money for release of joint title.— 
Where some of several coheirs are 
paid ‘for a release of a joint title, 
they must account for the price to 
their coheirs. King v. Robinson, 19 
S.C.) Hq. 157: 

Allotment of entire estate to one 
heir in partition domi art see Par- 
tition [380 Cyc 260, 318]. 

As to advancements see infra §§ 
201-270. 

59. King v. King, 107.La. 437, 31 


[a] Reason for rule.—‘‘The last 
heir, in the order of the issues as 
presented, is J. D. King, who should 
be charged, plaintiffs aver, with the 
full amount acknowledged in a re- 
ceipt given to his father. It appears 
that he signed this receipt for the 
purpose of shielding his portion of 
the prospective inheritance from his 
aged father’s succession’ from the 
pursuit of his creditors. Although 
the act was fraudulent and censur- 
able, there is no good reason for it to 
enure to the benefit of his co-heirs, 
It did not have the effect of chang- 
ing the right of inheritance from this 
heir to his co-heirs. His creditors 
who are interested would have the 
right to complain, not the co-heirs. 
They are without right to become 
champions of creditors in order to 
become beneficiaries as heirs.” King 
v. King, 107 La. 437, 444, 31 S 894. 

60. La.—Levy v. Levy, 107 La. 
576, 32. S.117. 

Or.—Haberly v. Treadgold; 67 Or. 
425, 136 P 334. 

Pa,—Anderson v. Brinser, 129 Pa. 
376, 11 A 809, 18 A 520, 6 LRA 205; 
Wilson v. Goldstein, 12 Pa. Co. 337. 

Tex.—Keen vy. Casey, 22 Tex. 412. 

Vt.—Dodge v. Stacy, 39 Vt. 558. 

W. Va.—Tracey v. Shumate, 22 
W. Va. 474. 

fa] MDlustrations.—(1) The ratifi- 
eation by the widow of an invalid 
tax sale of the property in question 
extends only to her undivided half 
and does not bind the sons of the 
intestate. Levy v. Levy, 107 La. 576, 
32 S$ 117. (2) One of several coheirs, 
the others being minors, has no au- 
thority to execute a forfeiture of a 
lease made by the ancestor for non- 
payment of rent, without the con- 
Wilson vy. 


_ 
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where he does act as agent, he is accountable as 
such.*t Before division or distribution, an heir or 
distributee cannot defeat the rights of his coheirs 
by appropriating and expending money belonging to 
the estate for the purpose of having the title to 
certain property conveyed to him;®? and where he 
takes possession of property of the estate before di- 
vision or distribution, his possession inures to the 
benefit of the other heirs,* and he is subject to lia- 
bility for the hire or use and occupation of the 
property for the time it is in his possession.°* How- 
ever, in Georgia a husband may take possession of 
and cultivate the land of his deceased wife, where no 
administrator has been appointed, and is entitled to 
the produce, but liable to the heir at law for rent;°° 
and a widow in possession of her deceased husband’s 
estate as sole heir is entitled, on being subsequently 
sued by one claiming as a coheir, to be allowed to 
give a bond to protect the petitioner’s interest, and 
to remain in possession and control of the prop- 
erty.6® Where the husband is legally entitled to a 
life estate only in his deceased wife’s personalty, 
he should be required to give security before the es- 
tate is placed in his possession.*? Losses should 
not be borne by one heir or distributee alone, but 
should fall upon all.68 However, where a distribu- 
tee has obtained from the administrator no more 
than his share, he cannot be compelled to refund 
or contribute for the benefit of others who haye not 
received their shares because of waste or other de- 
fault of the administrator.*® Other rules and hold- 
ings pertaining to the rights and liabilities of heirs 
and distributees as against each other are that where 
one heir has discharged an encumbrance upon the 
estate to which he and his eoheirs are entitled, he 


‘is entitled to priority over the others in respect of 


the amount of such payment;’° that where the in- 
testate was a minor and there is a statute direct- 


Goldstein, 12 Pa. Co. 337. 
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ing that the personal estate of a ward shall be ex- 
hausted in defraying his expenses and the real es- 
tate shall not be liable therefor, in a controversy be- 
tween the heirs of the ward, the presumption is that 
the guardian applied the personal estate to the ex- 
penses of nurture and education of the ward; that 
as between heirs and next of kin, existing and unful- 
filled contracts for the building of houses owned 
by the intestate constitute a charge on the personal 
estate of the intestate;’? that where a mill was on 
the portion of land allotted to one heir, and a dam 
covered a part of the portion allotted to another 
heir, the first heir has a right to use the mill and 
dam in the same way and to the same extent as they 
had been used by the intestate in his lifetime;7* 
that an heir who receives from a coheir property to 
be accounted for on a settlement of the estate is 
lable therefor only after such a settlement as by 
determining the respective rights of the parties will 
show the necessity of the restoration;7* that where 
an heir has himself handed over a portion of the 
profits to which he was entitled to share, to one of 
several coheirs entitled with him, he cannot recover 
such portion from the ecoheirs jointly, but if at all, 
only from the coheir to whom he delivered it;7° that 
where land is divided between two heirs by deed, 
the descriptions in which are mutually irreconceil- 
able, neither of the heirs has any priority of right 
by reason of priority of distribution, but their 
rights are to be determined by considering all the 
provisions of the instrument together;7® that the ef- 
fect of an heir’s taking a conveyance in his own 
name to the use of himself and the rest will be un- 
der the statute of uses to render him liable in eject- 
ment to each of the others on failure to pay over 
the proper share ;** that the nonjoinder of a person 
with interest as tenant in common with the de- 
mandants in a writ of right, unless pleaded in abate- 


(3) Nor] expense does not inure to the benefit;in full, and appellant, Jessie Case, 


ean one of several heirs employ an|of the other coheirs in an action for] another heir, who has received. no 


agent to locate a land certificate be- 
longing to all the heirs and bind the 
heirs to give him a certain portion 
of the land. Keen v. Casey, 22 Tex. 
412. (4) Where one of three heirs, 
one being an infant, to whom land 
had descended subject to a deed of 
trust, compromised the trust claim 
by a conveyance of the land, in which 
the others did not join, they cannot 
be compelled to join in the convey- 
ance, although they received a pro- 
portionate benefit therefrom. Tracey 
y. Shumate, 22 W. Va. 474. 

Inference of agency arising from 
relationship of parties see Agency § 
Rm 

61. Bronaugh v. Bowles, 3 La. 120. 

62. Schaffner v. Grutzmacher, 6 
Towa 137; Terry v. Tuttle, 24 Mich. 
206; Knolls vy, Barnhart, 9 Hun 443 
{aff 71 N. Y. 474]. 

fa]. Thus, where a widow pro- 
cured a mortgage on her deceased 
husband's real estate to be foreclosed, 
and the premises to be bid off in her 
name at the sale and paid for with 
funds of the estate, so that the title 
was vested in her, whatever may 
have been her intention as to the 
rights of an infant heir, the proceed- 
ings were in effect fraudulent and 
void and could not prejudice his 
rights to the land, Terry v. Tuttle, 
24 Mich. 206. ' 

63. Carothers v. Dunning, 3 Serg. 
& R. (Pa.) 373; Caballo v. Dandoy, 27 
Philippine 606; a v. Caneta, 6 
‘Philippine 342; Corea v. Appuhamy, 
[1912] A. C. 230. Compare Allen v. 
Carter, 8 Pick. (Mass.) 175 (holding 
that a judgment against a tenant ina 
writ of entry brought in the name of 
one of several coheirs at their joint 


the mesne profits, as the other heirs 
were not privy to the writ of the co- 
heir, not having joined in the action 
and no possession on their part being 
shown). 

64. Braxton v. Braxton, 20 D. C. 
855; Snowden v. Pope, 14.S. C. Ha. 
174. To like effect Clayton v. Clay- 
ton, 12 SW 312, 11 Kyl 472; Rowden 
v. Murphy, (N. J. Ch.) 20 A 379. 


Liability in Louisiana see infra 
note 83 fal]. 

65. Gibson v. Carreker, 82 Ga. 46, 
9 SH 124. 

66. Bivins v. Martin, 96 Ga. 268, 
22. SEH'923. 

67. Manice v. Manice, 1 lLans. 
(N. Y.) 348. 


68. Elliot’s Suce., 28 La ,Ann. 183; 
Jackson v. Jennings, 34 S. C. Hq. 172, 
94 AmD 160. And see Barnes vy. 
Green, 12 SW 277, 11 KyL 422 (hold- 
ing that, where one of several heirs 
has lost a part of the land allotted 
to him by reason of its having been 
adjudged to a person who claimed it 
under a contract with the ancestor, 
he is entitled, as against the other 
heirs, to the entire amount agreed to 
be paid by the person to whom the 
land has been adjudged). 

[a] Liability of share of widow.— 
Where assets of the estate before dis- 
tribution are lost pending litigation, 
the widow must bear a share of the 
loss proportionate, to the part of the 
estate to which: she is entitled. El- 
liot’s Suec., 28 La. Ann, 183. 

69. Case v. Richason, 29 Ind. A. 
331, 64 NE 629;;Flower v. Myrick, 
49 La. Ann. 321, 21S 542. 

fa]. Reason for rule.—‘‘Appellee 
Mabel Nelson has received her dis- 
tributive share of her father’s estate 


part of her share, brings this action 
to. enforce. contribution. Appellee 
Mabel has not received anything more 
than belongs to her. She has sim- 
ply, by diligence, reduced her inter- 
est in the estate to possession. If 
appellant cannot secure her interest, 
it is not the fault of appellee Mabel, 
nor is it because said appellee has 
received more than her distributive 
share. The deficit is caused by the 
fact that the administratrix wasted 
the estate. ....There was originally 
in the hands of the administratrix 
enough money to have paid to the 
appellant an amount equal to that 
which appellee Mabel received. It 
was by the diligence of said appellee 
that she secured her portion, and, 
under the rule stated in the above 
cited authorities, she has a right to 
retain it.””’ Case v. Richason, 29 Ind. 
A. 331, 64 NE 629, 630. 

ae Braxton v. Braxton, 20 D. C. 


71. MéDonald y. Weisiger, 100 SW 
832, 80 KyL 1224. p 
3 Bradf. 


72. Taylor v.,. Taylor, 


and Administrators [18 Cye 437]. 

73. Kilgour v. Ashcom, 5 Harr, & 
J. (Md.) 82, 

74 Curtis v. Hubbel, 2 D,. Chipm. 
(Vt.) 9 (so holding where the coheir 
from whom the property was re- 
ceived was also administrator), 

75. Darnall v, Hill, 12° Gill’ &. J. 
(Md.) 388. 

4 Roberti v, Atwater, 43 Conn. 
oO . 
77. Eckels vy. Stewart, 53 Pa. 460. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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ment, will not defeat the right of the demandants to 
the portion of the estate to which they prove them- 
selves entitled;** that where a husband and wife 
join in a conveyance of the wife’s property, and the 
renunciation of inheritance executed by the wife is 
void for noncompliance with the statute, and the 
wife afterward dies intestate, the husband is liable 
to her heirs for their proportion of the proceeds of 


such sale received by him;"° and 


sonal property, to which a wife is entitled jointly 
with the next of kin of a former husband, is taken 
possession of, and a portion thereof disposed of by 
her husband during her life, and without any division 
between her and the next of kin, her distributees are 
entitled to only so much as remained at her death, 
after deducting the shares of the next of kin of 
the former husband.8° Where by statute the widow 
has a right to a certain portion of her husband’s es- 


tate and is entitled to a partition 


78. Walker v. Boaz, 2 Rob. (41 
Va.) 485 (holding that, where upon a 
writ of right by three demandants, 
it appeared that the tenement de- 
manded descended to the demandants 
and their two infant brothers from 
their mother and that those two in- 
fants had died without issue and 
were survived by their father as well 
as by the demandants, the fact that 
the father through the death of the 
two infants had become interested 
as tenant in common to the extent of 
the share of the infant first deceased 
could not prevent the demandants 
from receiving so much of the tene- 
ment as they showed themselves en- 
titled to). 

. 79. Hillegas v. Hartley, 10 S. C. 
Eq. 106. 
We Phaelon v. Perman, 7 S. C. Eq. 


81. Gourley v. Kinley, 66 Pa. 270. 

Right of surviving spouse, as 
against heir, to use and possession 
of community property see Husband 
and Wife [21 Cye 1705]. 

82. Potter v. Potter, 3 N. J. L. 415 
(widow suing to recover sums ex- 
pended in the maintenance of an in- 
firm slave). 

83. See cases infra this note. 

[a] Thus (1) it has been held in 
Louisiana that heirs taking posses- 
sion of a succession are responsible 
to the other heirs for the portion 
taken by each only and not in solido 
for the entire succession (Longino v. 
Phipps, 47 La. Ann. 1430, 17 S 827), 
(2) Lut that an heir who is admin- 
istering property in which his coheirs 
are interested will not be allowed to 
appropriate part of it for- himself 
(Gilmore v. Gilmore, 127 La. 140, 53 
S 471), (3) and that an heir who has 
taken possession of an entire estate 
after dismissing the administratrix 
before she has rendered any account 
is liable for the full value of her at- 
torney’s services (Gaiennie v. Thomp- 
son, 6 La. Ann. 475). (4) In general 
heirs occupying a portion of succes- 
sion property are liable to the suc- 
cession for its rents during their oc- 
cupancy (Bauman’s Succ., 30 La. Ann. 
1138); (5) but an exception has been 
made under special circumstances in 
favor of a daughter of the intestate 
who occupied a house upon the prem- 
ises with her minor children (Spar- 
row’s Succ., 40 La. Ann. 484, 4 S 
513); (6) and while generally the heir 
present is subrogated to the rights of 
those absent, whose existence is not 
known, and who are entitled to the 
whole succession (Dupre v. Reggio, 6 
La. 653), (7) yet heirs are not charge- 
able with the rents and.revenues of 
the property which they have pos- 
sessed and used as sole heirs in good 
faith, before notice was brought to 
them of the existence of another 
heir previously not heard of (Har- 
rington v. Barfield, 30 La. Ann. 1297). 
(8) Also, heirs, who after judicial 
recognition by a decree later reversed 
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that where per- 
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eral. 


of the property, 


pave collected rents and profits, will 
not be ordered to return them or be 
enjoined from subsequent collection, 
if their status as heirs entitled to 
possession is recognized in the later 
proceeding. Baumgarden’s Succe., 36 
La. Ann, 46. 
that they can be charged for rents 
only after judicial demand, and are 
entitled to be reimbursed for im- 
provements, price of materials, and 
workmanship, this being the measure, 
if enhanced value of the soil is not 
proved. Hutchison v. Jamison, 38 
La. Ann. 150. (10) While an heir, 
who has occupied property with the 
full consent of all the heirs and with- 
out expectation that he should pay 
rent, will not be charged with rent, 
on the other hand he will not be al- 
lowed reimbursement for taxes and 
insurance during the period of oc- 
ecupancy. Evans’ Succ., 8 La. A. (Or- 
leans) 196. (11) A widow of a sec- 
ond marriage contracted while the 
first wife was still living and undi- 
vorced, who is in good faith in pos- 
session of the deceased husband’s 
estate, is accountable only for such 
revenues of the property as were re- 
ceived by her after judicial demand 
therefor. Jermann v. Tenneas, 39 La. 
Ann. 1021, 3 S 229. (12) Where in 
consequence of the death of a minor 
child subsequent to that of the 
father, the surviving wife holds in 
common with the other minor chil- 
dren an undivided share in all the 
property of the father, she may, un- 


der the code, cause the whole of it; 


to be adjudicated to her on comply- 
ing with the applicable requirements 
of the code. Berteau v. O’Brien, 2 
La. Ann. 162. (13) Where she has 
obtained a judgment against her hus- 


band in his lifetime for the conver- | 


sion of property belonging: to her, the 
right to such property is merged in 
the judgment, and she cannot claim it 
if it is found after his death among 
the effects of the succession. Mar- 
tin’s Suce., 7 La. Ann. 45. (14) The 
doctrine of forced heirship obtains in 
this state (See supra § 83), (15) and 
it is held that in an action by the 
widow to.determine her rights, the 
amount which the intestate could dis- 
pose of as against his forced heirs 
(Moore’s Suce., 42 La, Ann. 332, 78 
561), (16) together with the amount 
which the forced heirs are entitled 
to as such, should be ascertained and 
not left for future adjustment 
(Moore’s Suce., supra). (17) A co- 
heir of age may at a sale of the 
hereditary effects become a purchaser 
to the amount due him from the suc- 
cession, and need not pay the sur- 
plus over the amount coming to him 
until such amount is definitely fixed 
by partition (Harrell’s Suce., 12 La. 
Ann. 337; Dees v. Tildon, 2 La. Ann. 
412); (18) but it is held that an heir 
purchasing at an administrator's sale 
cannot withhold the price because of 


claims in his favor against his co-' 


(9) Another holding is | 
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or if it cannot be divided to have it appraised and 
sold, an heir cannot oust her from possession’ be- 
fore proceedings for partition or appraisement have _ 
On the other hand, a widow ean- 
not recover from the heirs what. she has expended 
after her husband’s death, and without authority or 
direction from the heirs, in the maintenance of 
property which belongs to him.*? 
rious holdings, more or less peculiar to that juris- 
diction, have been made in reference to the mutual 
rights and liabilities of heirs.’® 

Conveyances and Other Transac- 
tions between Heirs and Distributees—a. In Gen- 
The rule is well established that in the ab- 
sence of fraud, accident, mistake, or prejudice to 
creditors, conveyances and other transactions be- 
tween heirs and distributees will be sustained both 
at law and in equity.** The construction, and opera- 
tion and effect of such conveyances and transactions 


In Louisiana, va- 


heir (Rils v. Questi, 2 La. 249). (19) 
Where one of several heirs assumés 
the liability of a purchaser of part 
of the inheritance, he will be liable 
to his coheirs therefor only in the 
amount of the unpaid purchase 
money due them, after allowing full 
eredit for all payments and offsets, 
and not in the amount due to each of 
them on a final settlement of the 
whole estate. Arnous v. Lesassier, 10 
La. 592, 29 AmD 470. (20) Since the 
claims of the constituted legatees 
against the heirs of a descent or suc- 
cession may be enforced against the 
heirs as well after as before they 
have taken possession of the prop- 
erty, the mere consent of such lega- 
tees will warrant the cou:'t in letting 
into possession the heirs entitled. 
Charmbury’s Succ., 34 La. Ann. 21. 
(21) On the other hand, the universal 
legatee cannot be ordered to be let 
into possession as against heirs to 
whom a certain portion of the prop- 
erty is legally reserved, unless, as 
the code requires; the legatee first 
demands of the heirs delivery of the 
testamentary effects. Bellocq’s Succe., 
28 La. Ann. 154. (22) Failure of duty 
to invest on the part of a testamen- 
tary trustee and his insolvency give 
the beneficiary no right against the 
heirs, although the trustee has 
bought property of the succession, 
giving the executor for the price a 
receipt for the legacy; nor has the 
beneficiary any mortgage on the prop- 
erty so bought. Carraby v. His Cred- 
itors, 3 La. Ann. 491. (28) Where a 
testator dies domiciled abroad, hav- 
ing property: abroad and also in 
Louisiana, which latter proves insuf- 
ficient after payment of the debts to 
satisfy the legacies charged upon it, 
the deficiency of the debts must be 
made good by the foreign succession, 
and the legatees who are to be paid 
from the Louisiana property are en- 
titled first to be satisfied therefrom. 
Mourain v. Poydras, 6 La. Ann. 151 
(holding that the legatee, a minor re- 
siding in Louisiana, might arrest the 
funds there appropriated to her 
legacy until the heirs offered good se- 
curity fdr its payment with interest). 
(24) An heir cannot contest a legacy, 
after payment of which there re- 
mains his full interest in the succes- 


sion. Adams v. Routh, 8 La. Ann. 
121. 

84. Ala.—Hamilton v. Clements, 
17 Ala. 201. 

Ark.—Giers v. Hudson, 102 Ark. 


232, 143 SW 916; Cornish v. Johns, 74 
Ark. 231, 85 SW 764. 

Ga.—Autrey v. Cain, 98 ‘Ga. 9432, 
25 SBH'511. 

Tll.—Becker v. Orr, 243 Ill. 77, 90 
NE 181. 

Ind.—Burgess v. Burgess, 2 Ind. 
541. 

Towa.—Henderson v. Henderson, 
136 Iowa 564, 114 NW 178. 

La.—Rufin’s Suce., 79 S 421; Sallier 
v. Rosteet; 108 La. 378, 32 S 383. 
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have been considered in many cases,°° and appro- 
priate relief by specific performance or otherwise 
Also, in particular cases, it has 
been held that fraud,’? duress,®* or undue influence 


has been given.’® 


was not shown.® 
Minor heirs. 


Mo.—Perdue v. Perdue, 107 Mo. A. 
580, 81 SW 633. 

C.—Ex p. Yown, 17 S. C. 532. 

Pox ~— Williams v. Emberson, 22 
Tex. Civ. A. 522, 55 SW 595. 

Vt.—Reed v. Reed, 56 Vt. 492. 
beiaews .—Barker v. Barker, 14 Wis. 

And see Martin v. Franklin, 159 Ky. 
816, 169 SW 599 (holding that, where 
the children of an intestate treated 
property, in which he had only an 
estate by the curtesy, as belonging to 
him, and divided it, although it really 
descended to them from their mother, 
the rights of the children after divi- 
sion will be upheld, as their shares 
would have been the same in any 
event). 

{a] The rule is applicable (1) to 
a purchase by a widow of shares of 
some of the heirs, and payment with 
accounts of the estate against such 
heirs not accounted for to the pro- 
bate court. Barker v. Barker, 14 Wis. 
181. (2) Where one of several heirs 
of an intestate entered into an agree- 
ment with the others, in pursuance of 
which a decree in a pending partition 
suit was rendered, reciting that, in 
consideration of the final adjustment 
and settlement of all his claims in 
and to any part of the realty and per- 
sonalty of the estate, he should re- 
ceive a certain sum out of the pro- 
ceeds of the partition sale, such de- 
eree, whether it bound him as an 
adjudication or not, was binding on 
him as an agreement. Perdue v. Per- 
due, 107 Mo, A, 500, 81 SW 688. (3) 
A receipt from a son to his father, 
executed on consideration and ac- 
knowledging and relinquishing all of 
his interest in his estate inherited 
from his mother, is valid as a con- 
veyance of such interest. Williams 
v. Emberson, 22 Tex. Civ. A, 522, 55 
SW 595. (4) A person who is sui 
juris may waive the obstacle of il- 
legitimacy and concur with an il- 
legitimate brother in obtaining a 
judgment putting them in possession, 
share and share alike, of the estate 
of their common parents. MRufin’s 
Succ., (La.) 79 S 421. (5) Where a 
widow, by agreement with the chil- 
dren upon her husband's death, re- 
leased her dower in the lands of the 
husband to the children, taking from 
them a deed of one sixth thereof in 
fee, on condition that they should 
support her if she became needy, and 
they did not perform the condition, 
although she became needy, they 
could not claim the land as against 
her heirs at law, whether the agree- 
ment and deed were construed to- 
gether, or the deed alone  consid- 
ered. Ex p. Yown, 17 S. C. 5382. 

Conveyances by heirs to third per- 
sons see infra § 170. 

85. Ind.—Smith v. McClain, 146 
Ind. 77, 45 NE 41. 

Ky.—Combs v. Combs, 180 Ky. 827, 
114 SW 834; 

734, 27 KyL 226; Bland v. Gaither, 11 
SW 428, 10 Kyl 1033. 

La.—Werner v. Marx, 113 La. 1002, 
37_S 905. 

Mich.—Shafter v. Huntington, 53 
Daca 310, 19 NW 11. 


Y.—Howells  v. McGraw, 97 

App. Div. 460, 90 NYS 1. 
a re Frey, 223 Pa, (61,/72 A 
[a] Thus (1) where, after the 


death,. intestate, of the owner of cer- 
tain real estate, his widow and heirs 
entered into a contract providing that 
the widow was entitled to one third 


Agreements and transactions be- 
tween or among the other heirs are not binding upon 
minor heirs,®® unless. ratified by them after they 


Furnish v, Lilly, 84 SW} 
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eral. 
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[§§ 157-158 


have attained their majority.®? 

[§ 158] b. Release of Rights to Coheirs and 
Agreements as to Division of Estate—(1) In Gen- 
In the absence of fraud, undue influence, or 


mistake, releases between coheirs of their rights in 


real or personal property, and agreements entered 
into between them for a division of the estate are 
valid and will be enforced.” 


When unconnected 


of the net rents of the premises for;117 SW 355; Willson v. Blount, 93 Md. 


life, as dowress, and that subject to 
such dower the parties “stand seized 
in fee simple absolute of the follow- 
ing undivided interests in said prem- 
ises,” setting out the interest of each 
heir, such agreement operated as a 
conveyance between the parties, and 
controlled their rights in the prop- 
erty. Howells v. McGraw, 97 App. 
Div. 460, 90 NYS 1. (2) Where no 
fraud is shown, it is immaterial that 
the vendee afterward sold the land 
for twice the amount which he paid 
for it. In re, Frey, 223, Pa. 61, 72 A 
317. (8) A deed from a joint heir 
conveys only his undivided interest. 
Shafter v. Huntington, 53 Mich, 310, 
19 NW 11. (4) Where a husband and 
wife owned certain real estate jointly 
and on the death of the husband 
three of the children, each entitled to 
an undivided one ninth in their fa- 
ther’s share of the land, conveyed 
their interest to their brother who 
thereafter conveyed his entire inter- 
est to his mother, and she subsequent- 
ly reconveyed her interest to him, he 
thereby became the owner in fee of 
his mother’s half of the land and four 
ninths of the other half, as well as 
his mother’s dower interest therein, 
Furnish v. Lilly, 84 SW 734, 27 KyL 
226. (5) Since the deed in question, 
made by one heir to his coheir, could 
be made certain by reference to ex- 
traneous evidence, the maxim of 
equity, “that is certain which can be 
made certain,’ applies, and the deed 
conveyed all the lands owned by the 
decedent at his death, and not merely 
such as might be left after payment 
of decedent's debts. Therefore the 
grantor was liable on his warranty 
for lands subjected by creditors of 
the estate to the payment of their 
claims. Combs v. Combs, 1380 Ky. 
827, 114 SW 334. (6) Where part of 
the heirs of a decedent agreed to pay 
to the others specific sums of money 
for the purpose of equalizing ad- 
vancements that had been made, and 
on the consideration that the prom- 
isees would not contest the will of 
the decedent, it will be presumed that 
the promisors did not agree to pay 
more than the value of the estate. 
Bland v, Gaither, 11 SW 4238, 10 KyL 
10338, (7) An act executed by sev- 
eral heirs in a succession, acknowl- 
edging payment in full from one of 
their coheirs of everything falling to 
them, is not inconsistent with the 
appointment of such coheir as their 
agent to sell certain real estate de- 
scribed in the inventory of the suc- 
cession, in order to take out of the 
heirs any apparent interest in the 
title to the immovables. Werner v. 
Marx, 113 La. 1002, 37 S 905. (8) Un- 
der the Act of March 11, 1889 §§ 2, 3 
(Rev. St. [1894] §§$ 2645, 2646), where 
the children of an intestate by his 
first wife quitclaim to his second or 
subsequent .childless wife a tract of 
which intestate died seized, the ques- 
tion whether the children’ are 
estopped to claim the interest there- 
in which she inherited from the in- 
testate subject to descent to the 
children on her death depends on 
whether the deed was executed to 
vest in her in fee the interest she in- 
herited, and whether they had re- 
ceived full payment therefor. Smith 
v. McClain, 146 Ind. 77, 45 NE 41. 
86. Burnes v. Burnes, 137 Fed. 781, 
70 CCA 357 [certiorari den 199 U. S. 
605 mem, 26 SCt 746 mem, 50 L. ed. 
330 mem]; Gilbert v. Gilbert, (Ky.) 


30, 48 A 714 (holding that specific 
performance of a contract for the 
sale of lands of an intestate to an 
heir by his coheirs, the purchase 
money to be credited on the distribu- 
tive share of the purchaser, would 
not be enforced where the assets had 
not been collected by the administra- 
tor, but the court in such case would 
direct an assignment of the funds 
in the hands of the administrator 
to the selling heirs, to the extent of 
the purchase money to be paid on 
such sale). 

87. Burnes v. Burnes, 132 Fed. 
486 [aff 137 Fed. 781,..70 CCA -357 
(certiorari den 199 U. S. 605 mem, 26 
SCt 746 mem, 50 L. ed. 330 mem)]. 

88. Burnes v. Burnes, 1382 Fed, 485 
[aff 137 Fed. 781, 70 CCA 357 (cer- 
tiorari den 199 U. S. 605 mem, 26 SCt 
746 mem, 50 L. ed. 330 mem)]. 

89. Goodbread’s Hst., 9 Pa. Dist. 
710, 24 Pa. Co. 427. 

[a] Where the estate of a de- 
ceased person is incorporated, an as- 
signment of a one eighth interest in 
such estate in return for one eighth 
of the stock of such corporation will 
not be set aside on the ground of 
mental incapacity and undue _ influ- 
ence, except upon a considerable pre- 
ponderance of evidence, as it is ap- 
parent that in making the transfer 
the heir in effect changed only the 
form of his interest in the estate, 
without altering the extent thereof 
in the slightest degree. Dow v. 


George HE. Dow BEst. Co., (Cal. A.) 
173 P 406. 
90. Josey v. Rogers, 13 Ga. 478; 


Alsobrook'ty. Orr, 130 Tenn. 120, 169 
SW 1165, AnnCasi915B 627. 


rates Kilcrease v. Shelby, 23 Miss. 
92. U. S.—Burnes v. Burnes, 132 
Fed. 485 [aff 137 Fed. 781, 70 CCA 


357 (certiorari den 199 U. S. 605 mem, 
26 SCt 746 mem, 50 L. ed. 330 mem) ]. 
Ala.—Campbell v. Larmore, 84 Ala. 

499, 4 S 593. 
Ark.—BEllison v. Smith, 107 Ark. 

614, 156 SW 417; Martin v. Martin, 

98 Ark. 93, 135 SW 348. 

Pt C.—Hilton v. Rackey, 37 App. 
Ga.—Fulton v. Smith, 27 Ga. 413. 
Ill.—Comer v. Comer, 120 Ill. 420, 

11 NE 84s. 

Ind.—Shuee v. Shuee, 100 Ind. 477; 
Biddle v. Pierce, 13 Ind. A. 239, 41 
NE 475. 

Iowa.—Sloan v. Moffatt, 41 Iowa 
271. And see Wright v. ‘Lieth, 146 
Iowa 290, 125 NW 220 (holding to be 
binding an agreement made for the 
purpose of avoiding further conflict 
and dispute among the heirs and for 
the further purpose of determining 
the basis/ of the distribution of the 
estate). 

Ky.—Dowell v. Dowell, 137 Ky. 167, 
125 SW .288; Sieve v. Steinride, 1 SW 
672, 8 KyL 347; Fain v. Turner, 14 
KyL 478; Newman v. Newman, 3 Kyl 
534, 11 Ky. Op. 413. See also Wake- 
field v. Gilliland, 18 SW 768, 13 KyL 
845 (division by children among 
themselves of notes of their father, 
with stipulation that the renewal of 
any of such notes, made payable to 
any one of them, should be treated 
as so much money received); Davis 
v. Davis, 13 KyL 46 (compromise in 
writing by heir accepting certain 
property, with money, in lieu of 
other property claimed by him at ap- 
praisal as his individually, and per- 
mitting without protest an appraisal 


For later. cases, developments and changes i in the law see cumulative ‘Annotations, same title, page and note number, 
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with fraud or gross injustice, written agreements 
entered into between heirs or distributees for a 
distribution of the property between them are looked 
upon with peculiar favor by the courts °° and are 


of all of the property not surrendered 
to him). 

La.—Bradley v. Davis, 128 La. 686, 
55 S 17; Ray v. McLain, 106 La. 780, 
31 S 315; Levy v. Levy, 51 La, Ann. 
$11, 25 S 86; Williams v. Drew, 47 
La. Ann. 1622, 18 S 623; Wild v. 
Wild, 5 La. A. (Orleans) 17 (partial 
division). 

Mass.—Greene v. Greene, 204 Mass. 
570, 91 NE 215; Trull v. Hastman, 3 
Mete. 121, 37 AmD 126. 

Mich.—Roth v. Rubert, 179 Mich. 
484, 142 NW 749. 

N. H.—Crockett v. Sibley, 73 N. H. 


322, 61 A 469. 
N. J.—Rowden v. Murphy, (Ch.) 20 
Agsis. 


N. Y.—Schoonmaker v. Gray, 208 
N. Y. 209, 101 NE 886, AnnCasi914D 
510; Chauvet v. Ives, 173 N. Y. 192, 
65 NE 971 [aff 62 App. Div. 339, 71 
NYS 29]; Geiger v. Ryan, 123 App. 
Div. 722, 108 NYS 18; Williams _ v. 
Whittell, 69 App. Div. 340, 74 NYS 
2 


0. ; 
h.—White v. Brocaw, 14 Oh. St. 
9 


339. 

Or.—Loughary v. Simpson, 75 Or. 
219, 145 P 1059. 

Pa.—Palethorp’s Est., 168 Pa. 98, 
31 A 885; Patterson’s App., 116 Pa. 8, 
11 A 70; Weaver v. Roth, 105 Pa. 408; 
Conrad v. Conrad, 36 Pa. Super. 154; 
Brenneman’s Hst., 17 Pa. Super. 75; 
Cocker’s BHst., 1 Pa. Dist. 158. _ 

Philippine.—Leafio v. Leafo, 25 
Philippine 180. 

S. C.—Kennedy v. Badgett, 19 S. C. 
591; Barnes v. Cunningham, 30 S. C. 
Eq. 475. x 

Vt.—Hubbard v. Ricart, 3 Vt. 207, 
23 AmD 198. . 

Wis.—Perkins v. Owen, 123 Wis. 
238, 101 NW 415. 

{a] Illustrations. — The courts 
have sustained: (1) A compromise 
between heirs. White v: Brocaw, 14 
Oh. St. 339. (2) An agreement be- 
tween a surviving husband and the 
heirs of the deceased wife to dis- 
tribute real estate held by the wife 
in accordance with arrangements be- 
tween the husband and wife during 
her lifetime. Sieve v. Steinridge, 
(Ky.)-1 SW 672, 8 KyL 347. (3) A 
deed of real estate to one heir from 
all the others, made in the same 
year as the death of the decedent, as 
equivalent to a division by act of law. 
Hubbard v. Ricart, 3 Vt. 207, 23 AmD 
198. (4) A compromise of a suit 
in which it was sought to revive ad- 
vancements canceled by a decedent 
when he was alleged to have been of 
unsound mind, by agreeing to such 
revival upon the payment of money. 
“Biddle v. Pierce, 13 Ind. A. 239, 41 
NE 475. (5) An agreement between 
all of the children of a family that 
certain advances made by the father 
to the sons when he was of infirm 
mind should be set aside and his 
whole estate divided, with an advant- 
age to each son of one thousand dol- 
lars. Fulton v. Smith, 27 Ga. 413. 
(6) A parol agreement between 
widow and children of decedent that 
widow should have the personal prop- 
erty. Cocker’s Est., 1 Pa. Dist. 158. 
(7) An instrument executed as the 
final step in a settlement and distri- 
bution of the estates of both the 
father and mother of the parties 
thereto. Loughary v. Simpson, 75 Or. 
219, 145 P 1059. (8) An agreement 
by an heir of one of two joint own- 
ers of real estate with the widow and 
heirs of the other, relinquishing all 
his rights in the common property 
except as to a portion reserved, in 
consideration of their recognition of 
his rights in such reserved portion. 
Williams v. Drew, 47 La. Ann. 1622, 
18 S 623. (9) A written agreement 
of a testamentary character between 
a widow and the children, providing 
for the disposal of property may be 
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sustained, although it is void as a 
will for not conforming to the stat- 
ute regulating wills. Comer  v. 
Comer, 120 Ill. 420, 11 NE 848. (10) 
Also an agreement entered into be- 
tween a father and his children that 
a letter written by the deceased wife 
on the day of her death directing the 
distribution of her property should 
be regarded as her last will is valid 
and binding in the absence of fraud, 
although such letter is invalid as a 
will. Williams v. Whittell, 69 App. 
Div. 340, 74 NYS 820. (11) If heirs 
or distributees agree to accept 
specific property as their share of an 
estate, the value of which is over- 
estimated, they are still bound by 
such agreement. Slcan v. Moffatt, 41 
Iowa 271. (12) An agreement by one 
of several heirs and her husband to 
accept from the other heirs a speci- 
fied sum in full settlement of the 
qtrestion of advances is a sufficient 
consideration to support a promise by 
the other heirs to pay the same. 
Campbell v. Larmore, 84 Ala. 499, 4 
S 593. (13) Where two of the chil- 
dren of an intestate had each re- 
ceived by way of advances one thou- 
sand dollars less than had been re- 
ceived by each of the other children, 
and were insisting that they should 
each be paid that amount in order to 
make them equal with the others, and 
were about to institute legal proceed- 
ings to determine their rights, and 
the widow agreed that, if they would 
consent to an equal distribution, she 
would pay each of them one thousand 
dollars, in consideration of which 
they released their claims against the 
estate, and an equal division was 
made, the promise of the widow is 
based on a_ sufficient consideration, 
and is valid. Faine v. Turner, 14 
Kyl 478. (14) Where a widow had 
received gifts from her husband dur- 
ing his lifetime, an agreement by her 
with the heirs to accept an amount 
less than her distributive share is 
valid in the absence of fraud. Shuee 
y. Shuee, 100 Ind. 477. (15) Where 
an uncle and nephew who are the sole 
next of kin and heirs at law of a 
woman who is the mother of one of 
them, and the grandmother of the 
other, enter into an agreement in 
writing to distribute the estate of 
the decedent in accordance with an 
unsigned paper purporting to be a 
will of decedent, and agree in the 
paper that the uncle shall take out 
letters of administration, and the 
nephew knows at the time of the 
agreement that he will get only one 
sixth of the estate under it, while 
he would get one half under the in- 
testate laws, and there is no. evidence 
of fraud in the transaction, the 
nephew has no standing thereafter in 
a court of equity to have the agree- 
ment revoked and canceled. Conrad 
v. Conrad, 36 Pa. Super. 154. 

{b] Rule stated and applied.— 
“Whenever any division of the lands 
was had, all the children, or their 
representatives, were present, and we 
are convinced from the facts and 
circumstances of this case that the 
remaining children, amongst whom 
was the plaintiff, agreed to the divi- 
sion made of these two remaining 
tracts of the land of the two estates 
under which the above three children 
became entitled to and obtained the 
‘Fourche’ place and the defendants 
became entitled to the land in con- 


troversy. This was in effect a family ! 


settlement of the interests of these 
members of the family in these two 
remaining tracts of land which came 
from these two estates of the family. 
Courts of equity have uniformly up- 
held and sustained family arrange- 
ments in reference to property where 
no fraud or imposition was practiced. 
... We think that the evidence 
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given a liberal construction,®* in accordance, how- 
ever, with the rules of construction and operation 
applicable to contracts generally.%5 
solute refusal of the personal representative of a 


While the ab- 


clearly shows that the plaintiff, rep- 
resented by her husband, and the de- 
fendants and those interested in the 
lands then undivided, and which came 
from these two estates, entered into 
an arrangement by which they set- 
tled their respective .interests and 
rights in these lands. By this set- 
tlement the defendants were to ob- 
tain and be entitled to fhe land in 
controversy, and the three remain- 
ing children, among whom was the 
plaintiff, were to obtain and be en- 
titled to the ‘Fourche’ place. This 
arrangement was then carried out on 
the part of defendants by the exe- 
cution of deeds by them to the other. 
children for their interest in the 
‘Fourche’ place, which was accepted 
by them. The plaintiff, having ac- 
cepted the benefits of that settlement, 
should perform its corresponding ob- 
ligation. By that settlement the de- 
fendants obtained the land in con- 
troversy, and are entitled to have 
their title thereto quieted, as against 
the plaintiff.” Martin v. Martin, 98 
Ark, 93, 104, 105, 185 SW 348. 

__ Agreements for settlement of fam- 
ily difficulties and controversies gen- 
erally see Compromise and Settle- 
ment § 16. 

93. Hilton v. Rackey, 37 App. 
(D. C.) 83; Loughary vy. Simpson, 75 
Or. 219,41 45 P 1059. 

_ 94. Carter v. Alexander, 71 Mo. & 
te Buck v. Buck, 4 Baxt, (Tenn.) 


95. U. S.—Calvo vy. De Gutierrez, | 
208 U. S. 448, 28 SCt 382, 52 L. ed. 
564; Bishop v. Leonard, 123 Fed. 981. 

Ala.—Reynolds v. Reynolds, 10 Ala. 
A. 420, 65 S 194 [certiorari den 187 
Ala. 672 mem, 65 S 1034 mem]. 

Ga.—Allen v. Allen, 146 Ga. 204, 
91 SE 22; Williams v. Williams Co., 
te Ga. 178, 50 SE 52, 106 AmSR 

Ind.—Beard v. Lofton, 102 Ind. 408, 
2 NE 129. 

La.—Bradley v. Davis, 128 La. 686, 
55.8. 17. 

Mass,—Greene v. Greene, 204 Mass. 
570, 91 NE 215. 

Mich.—Lasley v. Preston, 132 Mich. 
208, 983 NW 2538; Pendill v. Marquette 
County Agricultural Soc., 95 Mich. 
491, 55 NW 384 (holding that the 
agreement and a deed executed to 
carry it into effect were limited to 
property. belonging to the estate); 
MecDaniels v. Walker, 44 Mich. 83, 6 
NW 112. 

Mo.—Howard v. Brown, 197 Mo. 52, 
95 SW 195; Carter v. Alexander, 71 
Mo. 585. 

N. H.—Crockett v. Sibley, 73 N. H. 
322, 61 A 469. . 

N. Y.—Chauvet v. Ives, 173 N. Y. 
192, 65 NE 971 [aff 62 App. Div. 339, 


71 NYS 29]. 
Pa.—Conrad v. Conrad, 36 Pa, 
Super. 154. 


Tenn.—Buck v. Buck, 4 Baxt. 392 
(holding that a written agreement 
between the widow and heirs of an 
intestate to divide the personal estate 
of the intestate among them applied 
to the whole estate). 

Wis.—Perkins v. Owen, 123 Wis. 
238, 101 NW 415. 

[a] Thus (1) two agreements 
have been construed together as one 
contract. Crockett v. Sibley, 73 N. H. 
322, 61 A 469. (2) Where a consent 
division of an estate has been made, 
each heir, without deed or further 
conveyance, acquires a perfect equity 
in the property set apart to him, and 
loses all interest in that assigned to 
the other distributees. Williams vy. 
Williams Co., 122 Ga. 178, 50 SE 52, 
106 AmSR 100. (3) Where the word 
“distribution” is used in a contract 
between heirs, it will be presumed 
that it refers not to real estate as 
such, but merely to the personal 
property of the decedent, and money 
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decedent, who is also an heir or distributee, to settle 
the estate's and make a final distribution constitutes 
a breach of an agreement of this character,’® the in- 
stitution of necessary litigation by him," or the 
making of an advantageous lease with the approyal 
of the eourt, does not constitute a breach whieh 
will bar him from sharing in the estate according 
to the terms of the agreement.” Letters written by 
one of the heirs to a third person are not sufficient 
to constitute an agreement °” or estoppel.* 
such an arrangement or agreement is not binding on 
next of kin who decline being made parties to it;® 
to take effect only 
when signed by all the heirs, is not effective where 
some eases releases or 
division of 
because entered into 
through fraud“ or undue influence,® or a mistake of 
law,® or an error as to the capacity of a parti,’ 
while in other eases it has been held that fraud was 
If gross fraud can be shown a family 
aside, even where it has been 
acquiesced in for a long period of time by the com- 


and a written family settlement, 


one refuses to sign.’ Tn 
agreements pertaining to a 
have been held not binding 


not shown. 
settlement may be set: 


plaining party.® 


arising from the sale of tho real 
estate by the administrator which re- 
mains after payment of debts. Beard 
v. Lofton, 102 Ind, 408, 2 NW 129, 
(4) In an agreement by heirs to 
“rive the widow of the decedent a 
certain sum of money and land as 
her portion, the word “sive,” as to 
the money, meant to pay, and as to 
land it meant to convey. Carter v. 
Alexander, 71 Mo, 585. (6) One halt 
the net proceeds of the sale of real 
property in which a testator owned 
an undivided half interest, and not 
the entire net proceeds of the sale, is 
meant by the word “remainder” as 
used in an agreement for the division 


of the inheritance between the widow 
as usufructuary heiress’ and the 
heirs, who were also the owners of 


the other undivided half interest of 
the property, by which agreement 
such property was to be sold, certain 
admitted debts or Habilities to be de- 
ducted from the proceeds, and the re- 
mainder to be turned over to the 
widow, to be used by ber as usufruc- 
tuary heiress. Calvo v, De Gutierrez, 
208 U. 8S. 448, 28 SCt 382, 52 LL. ed. 
H64. (6) The words “property be- 
longing to the estate,” as uséd Ina 
compromise agreement entered into 
between the executor and beneficta- 
ries under the will of a testatrix on 
one side and her heirs at law on the 
other, do not apply to property which 
was delivercd by the decedent In her 
lifetime to another as a gift. Bishop 
v. Leonard, 128 Ped. 981. ie A note 
belonging to deceased at his death, 
and not disposed of by his will, 
passed to the distributees, subject to 
administration, so that, with this 
qualification, sole ownership of if 
vested in one of them, on the others 
transferring to her thetr Interests 
therein, Roynolds v. Reynolds, 10 
Ala. A. 420, 66 S 194 [eertiorart den 
187 Ala, 672 mom, 65 S 1084 mem). 
(8) Where heirs by a compromise 
agreement bound themselves to di- 
vide equally among them certain 
property, i received, and some of 
{hem upon making a settlement knew 
that there was more property than 
wis acknowledged as a basis of such 
sottlement and afterward received 
more than their shares, they owe the 
other heirs an accourfting of the 
whole amount reeejyed, Bradley -v. 
Davis, 128 La, 686,55 S17. (9) Crops 
raised by an heir upon land taken 
by him in a division of the estate 
with his coheirs pending administra- 
tion belonged to him, although the 
land was subsequently sold by the 


aS vnewerne 


, 


Wor later cases, developments and changos in the lnw seo cumulative Annotations, same title, page and note number. 
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probate, 


executed, 


Also, 


the estate 


administrator to pay the decedent's 
debts. MeDantels v. Walker, 44 Mich, 
88, 6 NW 112, (10) Where a contract 
between the heirs of a decedent and 
another provided that he should pur- 
chase the lands of the estate and 
after a sale and the satisfaction of 
certain encumbrances the surplus 
should be divided in a specified man- 
ner, and it was then agreed that a 
certain heir had a one eleventh inter- 
est in the estate above the interest of 
any other heir, and that after such 
one eleventh interest should be taken 
out he had an undivided one fifth in 
(he balance remaining, the contract 
did not give title to one eleventh of 
the land to such heir and one fifth of 
the surplus, but the one eleventh 
should be taken from the surplus. 
Howard v. Brown, 197 Mo, 62, 95 SW 
195. (11) A provision in the agree- 
ment that the uncle shall take to 
himself absolutely as his own prop- 
erty a mortgage particularly de- 
scribed, and execute such transfers 
as are necessary to insure the same 
to him individually, is not executory 
in character at the time of the fil- 
ing of the bill, if it appears that at 
the date of the bill the uncle had 
physical possession of the mortgage. 


Conrad v, Conrad, 86 Pa. Super. 
hd, 
96. Spangenbere v. Spangenberg, 


19 Cal. A. 489, 126 P 3879. 


ine In re Broome, 162 Cal, 268, 122 
P 4 

o6.. In re Broome, 162 Cal, 258, 122 
P 470, 

99. Woodbury nh Henning, 148 
Towa 28, 126 NW § 


Le Woodbury v. ‘Henning, 146 Towa 


, 126 NW 912. 
2. In re Chafe, 7 Newfound], 182, 
Flynn, 71 Or, 62, 142 


3. Mullen vy. 
P 888. 

4. Welch v. Lewis, 104 Ky, 581, 47 
SW 454, 20 Kyl 716; MecHarry’ v. 
Irvine, 85 Ky, $22, 8 SW 374, 4 SW 
800, 9 Kyts ‘O45: Brager v. Wrieden- 
wald, 128 Md, 8, 97 A 615; Toomey 
v. Whitney, 94 App, Div. 154, 88 NYS 
216; Marker v, Van Gerpen, (S. D.) 
166 NW 151. 

5. Sears v. Shafer, 1 Barb, 408 [aft 
6N. Y. 2681. 

6. FElaven' v, Foster, 9 Pick. 
(Mass,) 112, 19 AmD 868; Griffing v. 
Gislason, 21 Ss. D. 66, 109 el 646; 
Poguos v. Haden, 76 Tex, 94, 138 SW 
17, And see Pleotte v. Mills, (Mo, 
A.) 208 SW 8265 (a mutual mistake as 
to ownership, which is a mixed ques- 


tion of law and fact), 
y Digan t's Suce., 141 Ta, 646, 75 


23 


[§ 158 


A Connecticut statute provides that intestate es- 
tate, after deducting expenses and charges, shall be 
distributed by three disinterested persons or any 
two of them, under oath, appointed by the court of. 
unless all the persons interested in such 
estate shall be legally capable to act, and shall 
make and file in court a division of the same, made, 
and acknowledged like deeds of Jand, 
which instrument, being recorded in such court, 
shall be a valid distribution of such estate.!® 
object of the statute is to provide ways by which, 
through the arbitration of disinterested persons, or 
by mutual agreement of all persons interested, the 
rights of all the distributees may be finally deter- 
mined and the action of the administrator in hand- 
ing over the property effectually safeguarded.1: The 
instrument provided for in the statute need not eon- 
tain the words of conveyance necessary in a deed,!* 
nor need it divide the property in the proportions 
prescribed by the statute of distributions’? 
if should not be filed and recorded until after ap- 
proval of the administration account,!* and it cannot 
become effective until after such approval,!® there is 
no objection to its being made prior thereto.?¢ 


The 


While 


The 

8 498, 
[a] Thus an agreement between a 
widow, an alleged adopted son, and a 


universal legatee, relative to the di- 
vision of the estate, entered: into in 
the belief that there. had been an 
adoption when in fact there had been 
none, is invalid, ‘Article 1838, GC. 

provides for just such a case. ey 
reads; ‘Hrror as to quality or char- 
acter in which the party acts, as well 
as a mistake as to the person him- 
self, invalidates a contract, when 
such a quality or character is the 
principal cause of the agreement,’” 
ety he Succ., 141 La, 645, 673, 75 S 

98. 

8. Adkins v. Rasnick, 151 Ky. 601, 
152 SW '633; Ludlow v. Maxwell, 4 
Kyl 56; Williams v. Whittell, 69 App. 
Div. 340, 74 NYS 820. 

9. Palethorp’s Est., 168 Pa, 98, 31 


A 885, 

10. Hotchkiss’ App., 89 Conn. 420, 
95 A 26. Wor early rule in Connecti- 
yee see Munson v. Munson, 3 Day 

11. Hotchkiss’ App., 89 Conn. 420, 
95 A 26; Merwin’s App., 75 Conn. 338, 
b2 A 484, 

12. 89 Conn. 420, 


Hotchkiss’ App., 
95 A 26, 

[a] The reason for the rule is 
that the distributees in equity are the 
owners of the property and the dis- 
tribution is a mere partition or di- 
vision of property already held in 
common by them. Hotchkiss’ App., 
89 Conn, 420, 95 A 26 


13. Votchkiss’ App., 89 Gonn. 420, 
95 A 26. 
[a] Beason for rule.—‘‘When the 


statute gives the distributees the 
privilege of making a division among 
themselves, it is intended that they 
may divide the property as they see 
fit. They might, by transfers made 
immediately atter the distribution, so 
divide it, and we see no reason why 
they may not so divide {t under this 
statute, As said by the trial court 
in its memorandum of decision, the 
privilege would be a barren one if, 
under it, they can only make a divi- 
sion which none of them may desire, 
and which leaves them to carry out 
their real wishes by cross-convey-~ 
ances subsequently made.” Hotch- 
ee App., 89 Conn, 420, 482, 95 A 


4 14, Freeokaten App., 89 Conn. 420, 
95 A 
15. Siotehites’ App., 89 Conn, 420, 
95 A 26. 
Pia Se gemacrd App., 89 Conn, 420, 
) 


§§ 158-160] 


instrument need not be filed by more than ‘one of 
the’ parties thereto.17 

[§ 159] (2) Settlement and Distribution with- 
out Administration.1s It has been said that agree- 
ments between heirs and distributees to divide the 
property of deceased persons without administra- 
tion are not to be encouraged.’® In most jurisdic- 
tions, however, it is a rule that where all of the: 
parties in interest are of age they may make such 
a distribution of the estate as they choose, without 
administration, so long as they do not leave the de- 
cedent’s debts unpaid,?° and provided heirs or dis- 
tributees who are minors are not prejudiced.?! It 
has also been held that this may be done where 
there are debts if the creditors do not object ;?* and 
it has even been held that it is competent for all the 
heirs of a decedent, if they are sui juris, to settle 
and pay the debts of the estate and divide the prop- 
erty among themselves without the intervention of 
an administrator, and that neither debtors nor 
ereditors of the estate have a right to. complain ;?3 
but generally the heirs or distributees cannot, by 
agreement among themselves to settle the estate 
without administration, deprive creditors of the 
right to insist upon administration,** or to hold 
them lable as executors de son tort.2° The mere 
fact that some of the heirs refuse to perform their 
part of an agreement of division, otherwise valid, 
does not. invalidate it.2°. In a few jurisdictions di- 
vision of the property by agreement is expressly 
authorized by statute in cases where there are no 
debts and no administration.?* 

[§ 160] 12. Actions between Heirs and Dis- 
tributees °°—a. Right of Action and Form of Rem- 
edy. An heir or distributee may maintain a bill in 


17. Hotchkiss’ App., 89 Conn. 420, 
95 A 26 (upholding a filing made at 
a time when several of the parties 


intervention 
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;j trator is not a public officer whose 
is made necessary by 
statute or public policy. ... 


[18 C. J.] 891 
equity against his coheirs or codistributees for an 
accounting and for the purpose of: obtaining his 
distributive share of an estate, where there has been 
no administration and there are no creditors,?® or 
where the administration has been closed and one or 
more of the heirs retains more thanjhis or their 
share of the estate,°° or where there has been a 
mistake as to the value of the property of the de- 
cedent *+ or fraud in settling the estate,?? or where 
one of the heirs was a minor at the time the prop- 
erty was divided without judicial sanction.®? Also, 
one heir’ may maintain an action against another 
heir to recover damages for his exclusion from the 
realty during the time the ancestor’s estate was in 
process of administration, if the administrator 
never had possession of the realty and the debts 
have all been paid and the administrator’s account 
settled;** and where a deed was made to one of 
the heirs of the grantor, who was insane then and 
up to the time of his decease, the grantee’s co- 
heirs, or any one or more of them, according to 
their respective interest, may bring a suit to avoid 
it after the grantor’s death.2> Where there is an 
administrator, an heir as a rule cannot. maintain 
an action against his coheir for conversion of per- 
sonal property belonging to the estate;°° and it is 
held that an action by a widow to recover the por- 
tion of her husband’s estate allowed her by statute 
cannot be maintained until after a liquidation and 
final settlement of the sueccession,** unless there are 
no debts and no necessity for administration.?® 
Where the widow’s interest in her husband’s estate 
is secured by a recognizance, her right of action on 
the recognizance is merely cumulatiye.®® A. foreed 
heir cannot ignore a will as against a coheir in pos- 


To establish heirship or right, to 
share in distribution see supra 


It is so §§ 121-131 


to the instrument were deceased). 

18. Necessity of administration 
see Executors and Administrators [18 
Cye 58 et seq]. 

Title of distributees to personal 
property in absence of administration 
see supra § 137. 

Right of distributees to possession 
where there is no administration see 


supra § 140. 

19. Wright v. Wright, Mart. & Y. 
(Tenn.) 43. 

20. Ala.—McCaa v. Woolf, 42 Ala. 


389. And see Marshall v. Crow, 29 
Ala, 278 (dictum). 

Ga.—Amis v. Cameron, 55 Ga. 449; 
Desverges v. Desverges, 81 Ga. BH 50 te 
Fulton v.. Smith, 27 Ga. 413. 2 

Qe 


La. —Ducloslange’ 8 Suecg!)4 
Ann. 181. 
Mich.—Foote v. Foote, 61 Mich. 181, 


28 NW 90; Needham v. Gillett, 39 
Mich. 574. 

Miss.—Henderson v. Clarke, 27 
Miss. 436. 


Mo.—Richardson *y. Cole, 160 Mo. 
372, 61 SW. 182, 838 AmSR 479; Mce- 
Cracken v. McCaslin, 50 Mo. A. 85. 


N. H.—Woodman v. Rowe, 59 N. H. 
453; George v. Johnson, AB Nahe |} 
456; Clarke 'v. Clay, 31 N. H. 393;/) 


Hibbard y. Kent, 15 N. H. 516. 
. S. C.—Glasgow v. Martin, 32 S, C. 

. 87. 

Vt.—Reed v. Reed, 56 Vt. 492; Bab- 
bitt v. Bowen, 32 Vt. 437, 439; Taylor 
v. Phillips, 30 Vt. 238. 

“Tt is not indispensable to the set- 
tlement of a deceased person's estate 
that there should be an appointment 
of an administrator by the probate 
court, or that there should be any 
proceedings in that court relative to 
the estate. If all the heirs and cred- 
itors of the estate see fit to proceed 
and settle the estate to pay the debts 
and divide the surplus by amicable 
arrangement, and without the aid of 
an administrator and of the probate 
court, they can do so. The adminis- 


t 


unusual for estates to be so situated 
that they can be settled without the 
aid of an administrator and of the 
probate court, that many think such 
administration indispensable. But it 
is not. The real owners of property 
by inheritance can settle and divide 
it amon® themselves if they see fit.” 
Babbitt v. Bowen, supra. 

[a] Where there is only one heir 
and distributee, and there are no 
ereditors, such person is entitled to 
settle the estate to suit himself and 
no admistration is necessary. Rapp’s 
Bsti, 12) Pa. Co; 609. 

21. Josey v. Rogers, 13 Ga. 478; 
Kilerease v. Shelby, 23 Miss. 161. 

22. Bowen v. Stewart, 128 Ind. 507, 
26 NE 168, 28 NE 73. But see Allen 
v. Simons, 1 F. Cas. No. 237, 1 Curt. 
122 (holding that where an estate is 
indebted an agreement between dis- 
tributees that no administration shall 
be taken out, and that one of them 
who was in possession at the time of 
the intestate’s death shall continue to 
hold and manage the property for the 
joint benefit, will not be enforced in 
equity). 

23. Babbitt v. Bowen, 32 Vt. 437; 
Taylor v. Phillips, 30 Vt. 238. 

24. Amis v. Cameron, 55 Ga. 449; 
Bowen v. Stewart, 128 Ind. 507, 26 
NE 168, 28 NE 73. 

Necessity of administration where 
decedent left debts see Executors and 
Administrators [18 Cyc 60]. 


25. Barron v. Burney, 38. Ga. 
264. 

26. Aylor v. Aylor, 158 Ky. 713, 
166 SW 216. x 

27. Felton v. Brown, 102 Ark. 658, 
145 SW 552; Castillo v. Castillo, 23 


Philippine 364; Ilustre v. Frondosa, 
17 Philippine 321. 

28. Cross references: 
Actions: 


respect to advancements’ see 


infra §§ 252-270. 


Between heirs and distributees in| 


Actious or proceedings against ad- 
ministrator to compel payment of 
distributive share or distribution of 
personal estate see Executors and 


ounetraiors [18 .Cye, 640: et 
seq]. 
29. Teal v. Chancellor, 117 Ala. 


612, 23 S 651. Compare Smith v, 
Smith, 141 Ga. 629, 81 SE 895 (hold- 
ing that in the absence of special 
circumstances, such as_ collusion, 
heirs cannot have an equitable ac- 
counting for personal property even 
though there is no administration). 

[a]. When the succession consists 
entirely of money, which has been 
administered by one of the heirs, an 
action to account lies without action 
en partage. Brien v. Lanctot, 2 Que. 


Pri 5E0. 
30. Powell v. Pennock, 181 Mich. 


588, 593, 148 NW 430 [quot Cye]; 
Brinson v. Cunliff, 25 Tex. 760. 

81. Gibbs v. Clagett, 2 Gill & J. 
(Ma.) 14 


32. Jewell v. Gaylor, 157 Ind..188, 
60 NE 1083; Schwenck vy. ‘Schwenck, 
52 La:-Ann: 239, 26 S 859; Powell: v. 
Pennock, 181 Mich. 588, 593,148 NW 
430 [quot Cyel]l; Schmidt v. Gate- 
wood, 19 S. C.:Eq.7162. 

83. Glover v. Patten, 165 U. S.394, 
17 SCt 411, 41 L. ed. 760; Middleton 
v. Pipkin, (Tex. Civ. A.) 56: SW. 240. 

34. Baker v. Haskell, 48 N. H. 


426. 
35. Brown v. Brown, 209 Mass. 
100 Ga. 


388, 95 NE \796. 

36. mpson y. Fenn, 
234, 28 738 39 (holding that the rem- 
edy of an heir for conversion of per- 
sonalty by a coheir is against the ad- 


ministrator for permitting it to be 
done). J ; 
37. Duriaux v. Doiron, 9 Rob, 
(La.) 101; Harrell vv. Harrell}; 17 cLa: 
374. 
38. Wilzler v. Harvey, 9 La, A. 


(Orleans) 190. 
39. Evans v. Ross, 107 Pa, 231. 
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session under such will, and sue for his portion,*° 
his proper remedy being a direct action for the legi- 
time.*1 Ejectment may be maintained between co- 
heirs of lands where defendant as executor has pur- 
chased an outstanding title and claims to hold as 
against his cotenants;42 and an heir may maintain 
ejectment against coheirs after a division by the 
probate court;*? but ejectment by heirs does not 
lie as against a widow in possession of her hus- 
band’s real estate, of which he died seized.** 

In Maine it is held that where there has been: no 
administration one son cannot recover in assumpsit 
against another his distributive share of money left 
by their father at the time of his decease in the 
possession of their mother, and by her delivered to 
defendant, who appropriated it to his own use.*® 

In Porto Rico an heir seeking a division of the es- 
tate must bring an action famile erciscunde,*® but 
where the estate has been divided among the heirs, 
the action which must be brought by a coheir to ob- 
tain the material possession of his specific part is 
the action of communi dividundo.*? 

[§ 161] b. Conditions Precedent. After a 
widow has been paid a certain amount in full for her 
interest in the decedent’s estate, she is not entitled 
to sue to set aside a deed of her husband’s property 
to his son, and to recover her distributive share 
thereof, on the ground that it was made to defraud 
her of her interest therein, without tendering a re- 
turn of the money that she has received.*® Where 
-an estate in which a minor is interested as an heir 
is divided by the other heirs so as to give to the 
minor less than his share, he is not obliged, under 
the statutory rule of hotchpot, to account for what 
he received before bringing an action for the con- 
version.*® 

[§ 162] c. Limitations. Actions between heirs, 
devisees, or distributees to obtain their distributive 
shares of an estate, or to enforce a trust, may be 
barred by the applicable statutes of limitations ;°° 
but, to be available, the bar created by such stat- 


40. Cox v. Von Ahlefeldt, 105 La.|] Dana (Ky.) 327. 
543, 30 S 175. 52. 
» Cox v. Von Ahlefeldt, 105 La. | 174. 


41 
543, 30 S 175. 

42. Keller v. Auble, 58 Pa. 410, 98 
AmD 297. 
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Snowden vy. Pope, 14 S. C. Eq. 


53. Roberts v. Roberts, 34 Miss. 
322; Norton v. Thompson, 68 Mo. 143. 
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utes must be pleaded by those defendants who wish 
to rely upon it;>! and the statute of limitations does 
not run as against infant heirs or distributees as to 
personal property in favor of coheirs or distributees 
having possession of such property, where the pos- 
sessor has knowledge of the infaney of his coheirs 
or distributees.°? As in other cases, the statutes 
‘of limitation do not commence to run against the 
right of a widow to recover her statutory share 
in her deceased husband’s estate until her cause of 
action acerues.5% 

[§ 163] d. Defenses. Where in an action be- 
tween coheirs who have taken by descent as tenants 
in common defendant sets up the facts on which 
plaintiff’s title depends and plaintiff demurs thereto 
he admits the truth of the facts stated and judg- 
ment will be rendered for defendant on the de- 
murrer if the facts alleged do not show title.o*+ An 
heir, in an action against him by coheirs for the 
purchase price of property sold him by such coheirs, 
where plaintiffs were of full age, cannot plead in- 
formalities in the sale which would be confirmed by 
the judgment to be rendered by the court.°> How- 
ever, the fact that an intestate’s personal estate has 
been distributed, in a suit, among the persons ap- 
pearing to be his sole next of kin does not neces- 
sarily preclude other persons who are also next of 
kin from afterward instituting a new suit against 
the next of kin who have been thus overpaid, and 
compelling them to refund a proportion of their 
shares.5* 

[§ 164] e. Jurisdiction.®»* Some suits between 
heirs or distributees are within the constitutional 
or statutory jurisdiction of probate courts,’ but 
others are not,®® and the latter class of cases must 
be brought in the ordinary courts of law or equity 
according to the relief sought.6° Sometimes all 
irregularities in the modé of procedure followed in 
the particular case are waived by the parties in or- 
der to remove any doubt as to the jurisdiction of the 
court to make a particular order necessary to the 


Simms, 45 Md. 532. 

General jurisdiction of probate 
courts see Courts §§ 419-444. 

59. Hart v. Hart, 44 Conn. 327; 
Palmer v. Palmer, 1 La. 99; McGarry 


Cozens v. Colson, 3 N. J. L. 
877. 


44. Gourley v. Kinley, 66 Pa. 270 
(holding partition proceedings for di- 
vision of the estate to be the proper 
remedy for the heirs against the 
widow). 

: 45. O’Donnell v. O’Donnell, 57 Me. 

4, 

Aine Lopez v. Lopez, 14 Porto Rico 
53a” Lopez v. Lopez, 14 Porto Rico 

4, 


48. Willis v. Robertson, 121 Iowa 
380, 96 NW 900. 

49. Middleton v. Pipkin, (Tex. Civ. 
A.) 56 SW 240. F 

Hotchpot generally see infra § 240. 

50. Martin v. Martin, 118 Ind. 227, 
20 NE 763 (holding that an action 
by an heir against devisees to en- 
force a trust was barred by the stat- 
ute limiting all actions not otherwise 
provided for to fifteen years); Pusey 
v. Wathen, 90 Ky. 473, 14 SW 418, 12 
KyL 425 (limitation of five years); 
Sibley v. Pierson, 125 La. 478, 51 S 
502 (holding that no _ prescription 
less than thirty years can be invoked 
by coheirs amorg themselves, or by 
transferees of partial uhdivided in- 
terests of a succession, under the ex- 
press provisions of Civ. Code art 
1305); Bird v. Graham, 36 N. C. 196. 

51. Biggs v. McCarty, 86 Ind. 352, 
44 AmR 320; Whitney v. Whitney, 5 


54. Corwin v. Corwin, 6 N. Y. 342 
{rev 9 Barb. 219]. 

55. Ingrem v. Ingrem, 3 Mart. N. 
S. (La.) 369. 

56. Sawyer v. Birchmore, 1 Keen 
825, 15 WngCh 825, 48 Reprint 525, 2 
sh 611, 14 EngCh 611, 40 Reprint 


57. Jurisdiction of actions or pro- 
ceeding'’s to establish heirship or right 
ch eeiyesy in distribution see supra § 

58. Jenkins v. Simms, 45 Md. 532; 
Caillaret v. Bernard, 15 Miss. 316; 
Gaines v. Smiley, 15 Miss. 58, 45 
AmD 295; Holloman v. Holloman, 13 


Miss. 559; Woertker v. Miller, 13 Mo. 
A. 567. 
[a] For example (1) where the 


claim of a distributee has been dis- 
regarded by the. probate court in the 
distribution, the only remedy is in 
the probate court. Gaines v. Smiley, 
15 Miss. 53, 45 AmD 295. (2) Where 
the heir of an intestate died without 
issue pending partition proceedings, 
the probate court had jurisdiction, on 
petition by his heirs, to perfect the 
inchoate title of the deceased heir, 
under a provision of the statute that 
in all cases where a person was en- 
titled by purchase “or otherwise” to 
an undivided estate of an heir of an 
intestate, he should have the same 
right of election as the heir under 
whom he claimed if unable to agree 
with the other heirs. Jenkins v. 


v. Smith, 22 Oh. St. 190; Dundas’ Est., 
8 Phila. (Pa.) 598. 

[a] Ilustrations.—(1) A constitu- 
tional provision giving probate courts 
jurisdiction in “probate and _ testa- 
mentary matters” did not give them 
jurisdiction of an action by a child 
born after the execution of a will 
of his deceased parent against the 
other heirs, to enforce the right of 
contribution given such child by the 
statute. McGarry v.,Smith, 22 Oh. 
St.. 7190: (2) A statute giving the 
orphans’ courts jurisdiction of cases 
in which “trustees, may be possessed 
of, or are in any way accountable for 
any real or personal estate of a de- 
cedent,”, did not give such courts 
jurisdiction of actions where a trust 
arose between codistributees by rea- 
son of fraud growing out of trans- 
actions between them. Dundas’ Est., 
8 Phila. (Pa.) 598. 

60. Hart v. Hart, 44 Conn. 327 
(holding that the superior court has 
jurisdiction of a bill in equity to set 
aside an agreement between the heirs, 
procured by undue influence upon an 
ignorant heir, to settle an estate in 
the probate court according to a draft 
of a will prepared by the intestate, 
but never signed); Harrington v. 
Barfield, 30 La. Ann. 1297 (holding 
that the district court had jurisdic- 
tion to determine questions of suc- 
Phage so after the close of administra- 
ion). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 164-167] 


compavhe determination of the rights of the par- 
ties.®4 

[§ 165] f. Parties. While creditors who have 
seized and are in possession of certain property of 
the succession, or otherwise have a lien or charge 
upon it, must be made parties in an action between 
two or more heirs or distributees,°? the cireum- 
stances of the case and the nature of the action may 
be such as to make it unnecessary to join all the 
heirs and distributees,°* or the administrators of 
the estates of deceased heirs,** or the children of 
the grantee in a conveyance other than the one in 
question.®® Also, an exception to the rule that an 
action or proceeding for the distribution of the 
personal estate of an intestate cannot be maintained 
until an administrator has been appointed and made 
a party to the suit *®® exists where sufficient time 
has. elapsed to raise a presumption that there are 
no outstanding debts against the estate.°* In Louisi- 
ana the heirs are necessary parties in an action by a 
husband to recover his marital portion of the es- 
tate of his deceased wife.®® 

[§ 166] g. Pleading.®® In an equitable action 
between heirs or distributees, the bill or complaint, 
in order to put defendants to answer, must clearly 
and definitely show that some right of plaintiff, for 
injury to which equity will grant relief, has been 
prejudiced by the acts complained of.’° A complaint 
by certain heirs to recover the value of property be- 
longing to the estate, alleged to have been obtained 
by other heirs from the decedent by fraudulent 
means, must not only allege that there are no debts, 
but must also allege that there is no executor, ad- 
ministrator, creditor, widow, or other person entitled 
to share in the claim on which plaintiff seeks to re- 
cover." The petition in an action by the widow to 

61. Duckworth v. Duckworth, 98 
Mad. 92, 56 A 490. 


[a] Thus, in a suit for the sale 
of real estate of the father of the 


other 
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suit by one of three heirs against the 
two, based on the contention 
that the deed of the administrator 
to one of them, and hence the deed 
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recover her dower in the personal estate of her de- 
ceased husband must show in what the property con- 
sists, that the deceased died in the county in which 
the action is brought, and that the property is © 
there.??. A bill by one of the distributees of an es- 
tate against her codistributees for the recovery of 
her distributive share may be amended so as to 
make the wife of a defendant a party defendant, 
and allege that she claimed and was using some of 
the property, but had no interest therein, and pray 
that her claim be canceled, and she and her hus- 
band charged with the property converted, to the 
extent of complainant’s interest.73 Such a bill is 
not one for the partition of lands because it is al- 
leged in an amendment that the intestate at his 
death owned a large amount of real estate and 
personal property.’ ! 

[§ 167] h. Evidence. In actions between 
heirs or distributees to recover distributive shares 
in the estates of deceased persons it is not neces- 
sary for plaintiffs to prove in the first instance that 
the debts of such persons have been paid, as the 
presumption is that there were no debts, and the 
existence of such debts is a matter of defense to 
be alleged and proved by defendants.75 A letter 
written by one of the distributees to the administra- 
tor and showing the quantity and value of property 
of the estate which has come into the distributees’ 
hands is admissible.7® Where a suit between heirs 
is based upon an alleged agreement between them, 
evidence is admissible to show a probability that the 
agreement was made;** and where forced heirs seek 
to avoid conveyances or donations by the ancestor 
as in fraud of their rights, they may prove fraud 
or simulation by parol evidence.”® Irrelevant evi- 


had been surrendered in such agree- 
ment for cancellation, shows no 
equity. McClung v. Amos, 97 Ga. 270, 
22 SE 980. (2) And a complaint by 


parties and the division of proceeds 
among them, defendant consented to 
the decree, and set up a claim against 
his father’s estate for services ren- 
dered, which claim, it was agreed, 
was to be presented to the auditor, 
and to be passed on by him in the 
distribution of proceeds, on testi- 
mony then to be produced, and all ir- 
regularities in the mode of procedure 
were waived. A decree for sale was 
passed, and on petition of defendant 
alleging the facts and praying that 
the auditor might be directed to take 
testimony in reference to his claim, 
it was so ordered. It was held that 
the effect of the agreement was to 
convert the proceedings to that ex- 
tent into a creditors’ bill, and the 
court had jurisdiction to pass the 
order to take testimony. Duckworth 
vy. Duckworth, 98 Md. 92, 56 A 490. 

62. Hewitt v. Cox, 55 Ark. 225, 15 
SW 1026, 17 SW 873; Bothick’s Succ., 
110 La. 109, 34 S 163. 

63. Butler v. Butler, 133 Ala. 377, 
32._S 579. 

[a] For instance where, on the 
death of the owner of land, one of his 
heirs, being in possession, denied pos- 
session to the other heirs, each of 
them was entitled to be let in; and in 
an action for that purpose it was not 
material whether or not all of the 
excluded heirs joined. Butler v. But- 
ler, 133 Ala. 377, 32 S:579. 

64. Sullivan v. Andoe, 6 Fed. 641, 
4 Hughes 290 (sustaining an action 
by the sister of an intestate to re- 
cover her distributive share, alleged 
to have been withheld by fraud, with- 
out joinder of the administrator of 
her deceased brother, it not appear- 
ing that there were assets coming to 
his estate). 

65. Kalteyer v. Wipff, (Tex. Civ. 
A.) 49 SW 1055 (holding that in a 


! 


of such grantee of a half interest to 
the other, was void, children of the 
second grantee and the administra- 
tor, her husband, need not be joined). 
66. See Executors and Administra- 
tors [18 Cyc 646]. 
67. Anderson v. Smith, 3 Metce. 
(Ky.) 491. 
ag Vasseur v. Dupre, 8 La. Ann. 
4 


69. Cross references: 

Necessity of pleading statute of limi- 
tations see supra § 162. 

Pleading in proceedings to establish 
heirship or right to share as dis- 
tributee see supra § 124. 
70. McClure v. Colyear, 80 Cal. 

378, 22 P 175; McClung v. Amos, 97 

Ga. 270, 22 SE 980; Netherton v. 

Candler, 78 N. C. 88. 

{a] Complaint held sufficient.—A 
complaint by children of an intestate 
after becoming of age, alleging that 
the intestate owed no debts, that 
there had been no administration, and 
that the intestate’s widow had in- 
vested his personal estate in real 
estate, in the name of a second hus- 
band, who had knowledge of the 
facts, and that both of them until 
within a short time before had ac- 
knowledged plaintiffs’ claim, and 
praying for an accounting and a lien 
on the real estate for the amount 
found due, is sufficient to put de- 
fendants to answer. McClure v. Col- 
year, 80 Cal. 378, 33 P 175. 

{b] Bills, petitions, and com- 
plaints held insufficient—(1) A peti- 
tion by an heir against his coheirs 
for the appointment of an adminis- 
trator in accordance with an agree- 
ment to cancel a family settlement, 
and to restrain collection of a judg- 
ment obtained against plaintiff for 
the amount promised in such settle- 
ment, after her note given therefor 


legatees and devisees against heirs 
and next of kin, the executor being 
dead and no successor appointed, 
praying for an accounting and settle- 
ment of the estate of the testator, 
the real estate being described as 
large tracts of land in different coun- 
ties of great value, without other de- 
scription, and alleging that plaintiffs’ 
interest in the estate had been fraud- 
ulently obtained from them by the 
executor, by releases given, without 
describing such releases, was held 
demurrable, as being wholly “inarti- 
ficial and insufficient.” Netherton v. 
Candler, 78 N. C. 88. 

71. Jewell v. Gaylor, 157 Ind. 188, 
60 NE 1083. 
Hh Caillaret v. Bernard, 15 Miss. 


3 

73. Teal v. Chancellor, 117 Ala, 
612, 23 S 651. 

74. Teal v. Chancellor, 117 Ala. 
612, 23 S 651. 


75. Brown v. Stockwell, 26 Ga. 380. 

_76. Hightower v. Scholes, 128 Ark. 
88, 193 SW 257. 

77. Bland vy. Gaither, (Ky.) 11 SW 
423, 10 KyL 1033. 

{a] Thus where the existence of a 
contract, whereby certain heirs of a 
decedent promised to pay plaintiffs 
who were also heirs a certain sum 
by way of equalizing advancements 
that had been made, in consideration 
that plaintiff should cease to contest 
decedent’s will, was in issue, testi- 
mony showing the financial condi- 
tion of the decedent and of the prom- 
isors, and what advancements had 
been made to other heirs, is com- 
petent as tending to show a prob- 
ability that the agreement had been 
made. Bland v. Gaither, 11 SW 423, 
10 KyL 1033. 

Ber lec Hoggatt v. Gibbs, 15 La. Ann, 
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dence is of course properly excluded ;7® and where 
the evidence is sufficient to sustain a verdict for 
plaintiff, such a verdict will be upheld by a review- 
ing court.£® The testimony of an heir, together 
with that of a disinterested witness, may be suffi- 
cient to establish the fact that the heir signed an 
instrument without reading ‘it or knowing that it 
stated that he had received his share of certain 
property.§1 
[§ 168] i. 


Verdict and Judgment. Where a 


conveyance from an ancestor to an heir or distribu-! 


tee is set aside, the property conveyed reverts to 
the estate, subject to administration or distribution 
according to law;*? and a judgment rendered on a 
verdict setting aside such a conveyance and direct- 
ing the property conveyed to be distributed in a 
manner different from that prescribed by the statute 
of descent and distributions is invalid §* and will 
be set aside unless the portion thereof making such 
a direction can be rejected as surplusage.8+ Before 
an assignment of dower in personal property can 
be made the court must ascertain the value of the 
property;®5> but the allowance may be made in 
money.®® A judgment assigning a widow’s dower in 
personal property should not make any allowance 
on account of personalty belonging to her deceased 
husband in the possession of an ancillary adminis- 
trator in another state, where the value of such 
property is not shown and such action does not 
appear necessary to protect the widow’s rights.§7 
[§ 169] j. Attorney’s Fees. Heirs who resist a 
division of an estate according to law, claiming the 


79. Wiseman v: Wiseman, 73 Ind.| jority. This 
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proposition is 


[$§ 167-170 


property under a will necessarily invalid as a mat- 
ter of law, are not entitled to counsel fees in mak- 
ing such resistance.8® Also, in an action by some 
of the heirs of a deceased person against the other 
heirs to set aside certain deeds executed by the de- 
cedent to defendants, and for a division of the de- 
cedent’s lands, it is error to require defendants to 
pay any part of the fees of plaintiff’s attorneys, 
where the only controversy was as to the setting 
aside of the deeds, and defendants had attorneys 
employed who represented them.®® 

[§ 170] 18. Conveyances and Assignments by 
Heirs and Distributees—a. Sale, Transfer, or Con- 
veyance of Property.°° Subject to existing ineum- 
brances on the property,®! and to the debts of the 
intestate,°? and to the statutory powers of the ad- 
ministrator,®? especially the power to take posses- 
sion and sell under order of court for the pay- 
ment of debts,°* and subject also to the rights of 
minor children until they reach their majority where 
the property is included in that set aside by the 
court for the use of the widow and minor chil- 
dren,®> the heirs may convey,®® encumber,®’ con- 
tract. to sell,°* or lease their respective interests 
in the real property of the intestate.°® However, 
where a statute creates a lien in favor of a general 
creditor of a deceased person on the lands of the 
deceased, such a creditor is entitled to have a sale 
by the heir enjoined until after the probate or 
orphans’ court shall have made an order of sale of 
the land for the payment of the debt;! and under 
some statutes an heir to the succession may, after 


very Ont.—Spafford v. Breakenridge, 1 


112,.38 AmR $115. { 
80. Anderman v. Meier, 91 Minn. 
413, 98 NW 3827. 


81. Willis v. Sempe, 139 La. 877, 
72 S427. 

82. Smith v. Pate, 51 Ga. 246. 

83. Smith v. Pate, 51 Ga. 246. 

84. Bland vy. Gaither, 11 SW 423, 


10 KyL 1033. 

85. Robertson v. McDaniel, 5 J. J. 
Marsh. (Ky.) 11. 

86. Taylor v. Lusk, 7 J. J. Marsh, 
(Ky.) 636. 

87. Hewitt v. Cox, 55 Ark. 225, 15 
SW 1026, 17 SW 873. 

88. Clayton v. Clayton, 12 SW 312, 
11 KyL 472. 

89. Nichols v. King, 68 SW 133, 

and purchase 


1114, 24 KyL 124. 

90. Conveyance to, 
by, administrator see Executors and 
Administrators [18 Cye 349, 372]. 

91. See infra §§ 288-296. 

92. See infra §§ 271, 305-306. 

93. Rucker v. Tennessee Coal, etc., 
Co., 176 Ala. 456, 58 S 465; Cruik- 
shank vy. Luttrell, 67 Ala. 318; Bell 
v. Craig, 52° Ala. 215; Leavens. v. 
Butler, 8 Port. (Ala.) 380; Cross v. 
Johnson, 82 Ga. 67, 8 SE 56. 

.94 Phelps v. Grady, 168 Cal. 73, 
141 P 926; Spotts v. Hanley, 85 Cal. 
155, 24 P 738. 

95. Booth Mercantile Co. v. Mur- 
phy, 14 Ida. 212, 98 P 777. 

[a] Rule discussed.—“Did Mrs. 
Murphy have a mortgagable interest 
in the property covered by the mort- 
gage? As previously stated, this 
property had been set aside by a de- 
eree of the probate court for the 
use of the widow and her minor chil- 
dren. The interest the wife acquired 
under this decree is a separate and 
distinct interest from that which she 
had as an heir to the estate. By such 
a decree, the property was set aside 
as an entirety for the use of the fam- 
ily of the deceased a¥ a whole. The 
wife could do no act that would re- 
lieve this property of its burden’ or 
free it from the obligation and pur- 
poses to which it was set aside until 
the children had reached their ma- 


clearly set forth in Phelan v. Smith, 
100 Cal. 158, 34 P 667, and in In re 
Moore, 57 Cal. 437. On the other 
hand,: Mrs. Murphy had a vested in- 
terest in this estate which will or 
may at some time become available 
to her under the laws of succession, 
and by reason of her being an heir to 
her deceased husband's estate. There 
can be no question as to her right to 
alienate or incumber that interest. 
Such alienation or incumbrance is 
subject, however, to the superior and 
paramount right conferred by the de- 
cree of the probate court, and will 
confer no rights and grant no privil- 
eges that she did not possess herself 
by reason of being an heir to the 
estate, as distinguished from her 
duties as the widow and member of 
the family of her deceased husband 
and head of such family after_ the 
death of her husband.’ Booth Mer- 
eantile Co. v. Murphy, 14 Ida. 212, 
219,93 P T2%. 

96. Cal.—Phelps v. Grady, 168 Cal. 
73, 141 P 926; Spotts v. Hanley, 85 
Cal. 155,24 P 738. 

Conn.—Phelan_ v. Elbin, 84 Conn. 
208, 79 A187. 

_fla-Stewart v. Mathews, 19 Fla. 


Ga.—Johnson v. Hall, 101 Ga. 687, 
29 SHE 37. 
TIowa.—Russell v. Smith, 115 Iowa 
261, 88 NW 361. 
Ky.—Lingenfelter v. 
KyL 896. 
bra yo dar og v. Robinson, 10 Mass. 


Carlisle, 4 


Mich.—Huron Land Co. v. Robarge, 
128 Mich. 686, 87 NW 1032; Letts v. 
Letts, 73 Mich. 138, 41 NW 99; Hein- 
miller v. Hatheway, 60 Mich. 391, 27 
NW 558. 

Porto Rico.—Mendez v. Registrar 
of Property, 18 Porto Rico 777. 

Tenn.—Smith v. Thomas, 14 Lea 
324; Towles v. Towles, 1 Head 601. 
ee Se ae v. Halbert, 36 Tex. 


Vt.—Austin v. Bailey, 37 Vt. 219, 
86 AmD 7038; ORT v. Barney, 17 Vt. 
280, 44 AmD’ 335. 


U.),.C..C...P.1492. 

And see Tabb v. Archer, 7 Gratt. 
(48 Va.) 408 (holding that, Where un- 
der a marriage settlement the hus- 
band is entitled to the interest of his 
wife in lands of her father, he can 
convey such interest as against his 
children). 

[a] “The heirs of a nonresident 
intestate leaving real estate in Cali- 
fornia may convey complete title so 
far as they are concerned to such 
real estate without ancillary admin- 
istration in the state of California. 
True, the title thus conveyed is not 
a perfect title, in that the title will 
always be subject to the right of pos- 
session in a local administrator for 
the payment of the claims of local 
creditors. But with this defect, the 
heirs who have deliberately parted 
with their title are not concerned and 
ean find no fault. No case cited 
by appellant denies the power of the 
heirs or devisees so to convey their 
title. Indeed such a denial would 
be in the face of our express stat- 
utory law. All that such cases as 
Blair v. Hazzard, 158 Cal. 721, 112 P 
298, In re Strong, 119 Cal. 6638, 51 P 
1078, Pina’s BHst., 112 Cal. 14; 44 P 
332, Turner v. McDonald, 76 Cal. 177, 
18 P 262, 9 AmSR 189, declare upon 
this matter is that the title thus 
conveyed is still subject to admin- 
istration, and is therefore and in this 
sense only not perfect.” Phelps v. 
Grady, 168 Cal. 73. 75, 141 P 926. 

97. Penny v. Weems, 139 Ala. 270, 
35 S 883; Flower v. Myrick, 49 La. 
Ann, 321, 21 S 542. 

98 Lenman v. Jones, 33 App. 
(D. C.) :7; Jackson’s Est., 26 Pa. Co. 
nee Ackerman v. Smiley, 87 Tex. 

99. Berry v. Hyraud, 134 Cal. 82, 
66 P 74; Cross v. Johnson, 82 Ga. 67, 
8 SB 56. 

1. Incandescent Light, ete., Co. v. 
Stevenson, 83 N. J. Eq. 482, 483, 91 
A 802. 

“The situation thus presented by 
the bill is that of a ereditor with a 
lien, who seeks a remedy attainable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 170-171] 


returning the purchase money, redeem property be- 
longing to the succession from a person to whom it 
has been transferred by an heir to the suecession.? 
Under a statute providing that the property of an 
intestate shall not be deemed clear until five years 
have elapsed after certain persons have been ju- 
dicially declared to be heirs, a transfer of real 
estate within five years by the persons so declared 
heirs is subject to the rights of the other heirs, 
if any.* Where a will gives the executor a power 
of sale, the heirs may dispose of the land before,* 
but not after, the exercise of the power by the exec- 
utor.® 

Where an incorporeal hereditament has descended 
to several persons as tenants in common it cannot be 
alienated by one of them.® 

Conveyances by the forced heirs of a childless sec- 
ond wife during the latter’s lifetime convey the 
interest which descends to them on her death and 
estop them from afterward asserting title to the 
lands so conveyed, according to some’express statu- 
tory proyisions.? 

Personal property. Some courts have refused to 
sanetion the transfer of personal property by the 
distributees before administration,? except under 
some cirecumstances;® but other courts have pro- 
tected the equitable title and rightful possession 
acquired by a transferee of personal property from 
alone in this court to preserve the|gains no title to 
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the distributees,’° and have given their approval to 
the transfer by the distributee of promissory notes,!* 
mortgages, and judgments.!* Where the widow is 
entitled to the entire personalty of the intestate, 
and there are no debts due from the estate, she may 
make a valid sale thereof although no letters of 
administration are taken out on the estate.1+ 

Construction and operation of conveyance. A deed 
of conveyance by an heir or. distributee conveys 
to the grantee such property, or interest therein, 
and only such as is covered by the language of the 
instrument.'® Likewise, an agreement to sell will 
be construed according to the language employed.1® 
A mortgage given by an heir upon his undivided 
share of an immovable property belonging to the 
succession is subject to the implied condition that — 
it will not cover any more than the share which will 
fall to the mortgagor on partition.17 In trans- 
actions relating to real estate the provisions of the 
statute of frauds must be complied with.1® As life 
insurance policies are for the benefit of those named 
as beneficiaries therein, and are no part of the es- 
tate of a decedent, a conveyance by an heir of all 
demands against the estate does not convey his in- 
terest as one of such beneficiaries.1® 

[§ 171] b. Assignment or Release of Distribu- 
tive Share 2°—(1) In General. The interest of an 


| heir or distributee in the estate of a decedent who 
the note, legal or 


existence of the lien until the or- 
phans’ court shall have had an op- 
portunity to enforce it by a sale of 
lands for the payment of debts in the 
settlement of the estate of the de- 
ceased debtor; whereas the only ob- 
jection to the relief so sought is the 
delay of the creditor in causing an 
administration of the estate, which 
delay cannot be properly regarded as 
of substantial injury to” the heir, he 
being liable to creditors of the intes- 
tate to the extent of the assets re- 
ceived by him. Incandescent Light, 
etc., Co. v. Stevenson, supra. 


2. Taillefer v. Langevin, 39 Que. 
Super. 274. 
8. Sixto v. Maldonado, 2 Porto 


Rico Fed. 454. 
ey. Herbert v. Tuthill, 1 N. J. Eq. 
3 Herbemont v. Bostick, 4 S.C. L. 
6. Leyman y. Abeel, 16 Johns. 
CN. Y.) 30. 
7. Burget v. Merritt, 155 Ind. 143, 


57 NE 714; Griffis v. First Nat. Bank, 
(Ind. A.) 79 NE 230. 

8. Ala.—Knight v. Knight, 103 
Ala. 484, 15 S 834. : 

Ga.—Gouldsmith v. Coleman, 57 Ga. 
425. 

Me.—Whiting vy. Farnsworth, 108 
Me. 384, 81 A 214, 

Mass.—Pritchard v. Norwood, 155 
Mass. 539, 30 NE 80; Lawrence v. 
Wright, 23 Pick. 128. 

Mich.—Albright v. Cobb, 30 Mich. 
355 (mortgage). 

Wash.—In re Collins, 173 P 1016. 

[a] Widow.—Althcugh a widow is 
the sole distributee of her intestate 
husband’s estate, and although the 
whole estate is subject to be set apart 
to her for a year’s support, she has 
no legal authority, before it is so set 
apart and before administration is 
granted, to deliver personal property 
of the estate to a creditor of the hus- 
band in payment of his debt, even if 
the debt is in part for the purchase 
money of the same property. Gould- 
smith v. Coleman, 57 Ga. 425. 

[b] Sole distributee.—If the sole 
heir and distributee of an intestate 
estate free from debt, upon whitch no 
administration is taken out in his 
lifetime, takes possession of the en- 
tire estate including a_ promissory 
note, believing that he has a right 
to do so, and transfers the note upon 
a good consideration, the transferee 


equitable, as against an administra- 
tor of the estate appointed after the 
distributee’s death. Pritchard v. Nor- 
wood, 155 Mass. 539, 30 NE 80. 
Assignment of distributive share 
see infra §§ 171-173. 
9. Cook v. Parham, 63 Ala. 456. 
cae Woodhouse vy. Phelps, 51 Conn. 
11. Wood v. Weimar, 104 U. S. 786, 
26 L. ed. 779; Mitchell v. Dickson, 53 
Ind. 110. 
Pa Gardner y. Barden, 34 N. Y. 
v. Holloway, 51 


13. Winningham 
Ark. 385, 11 SW _ 579 
14. Cross v. Carey, 25 Ill. 562. 
15. Iowa.—Bottorff v. Lewis, 121 
Iowa 27, 95 NW 262. 
Ky.—Smith v. Cornett, 80 SW 1188, 
26 KyL 265. 
Fe sig aa vad v. Boudreau, 6 Rob. 
Mass.—Canedy v. Marcy, 13 Gray 
373; Swift v. Prentice, 11 Mete. ‘hes 


N. C—Allen v. Allen, 55 N. 
235. 


Pa.—Lamm y. Rick, 1 Woodw. 458%. | 


Tex.—Hess v. Webb, (Civ. A.) 113 
SW 618. 

{a] Mlustrations.—(1) Where one 
of the children of an intestate con- 
veyed all his interest in the estate by 
a deed reciting that it did not em- 
brace his interest that might accrue 
in the estate of his mother, widow 
of the intestate, the deed on its face 
conveyed all the grantor’s interest in 
the estate, and as the mother’s dower 
interest was for life only, and could 
not descend, the reservation did not 
apply to such interest, but to such 
estate in fee in the estate or in other 
lands as she might have acquired. 
Bottorff v. Lewis, 121 Iowa 27, 95 NW 
262. (2) A sale by the heir to a suc- 
cession of ‘all movables and _ im- 
movables,” and “all the rights which 
he has or may have thereto,” passes 
articles of gold and precious stones 
in the tomb of the ancestor. Ternant 
y. Boudreau, 6 Rob. (La.) 488. (3) 
Where the heirs of a decedent knew 
at the time of his death that he 
owned a tract of land lying on a 
stream known as the “Poor Fork,” 
but did not know that he also owned 
a tract on a stream in the same coun- 
ty known as the ‘Clover Fork,” and 
they gave deeds of their interest in 
the Iand owned by decedent “on the 
Poor Fork,’ the land on the Clover 


fork was not conveyed. Smith v. Cor- 
nett, 80 SW 1188, 26 Kyl, 265. (4) 
Where land has descended from a de- 
cedent to his daughter, and upon her 
death to a brother of the decedent, a 
conveyance from the brother of all 
interest in his brother’s. property 
does not pass title to such, land. Al- 
len v. Allen, 55 N.C. 235. (5) A sale 
of realty by an heir, “subject to the 
payment of the widow’s dower to the 
legal heirs” of the father, on the 
widow’s death, entitles him to recover 
of the purchasers, against whom he 
had foreclosed a mortgage given to 
secure the purchase money, his por- 
tion of the charges as one of his fa- 
ther’s heirs. Lamm v. Rick, 1 Woodw. 
(Pa.) 458. (6) Where an heir con- 
veyed his own interest in a tract of 
land as heir of the deceased ances- 
tor and his interest as heir of a de- 
ceased heir without heirs other than 
those of the deceased ancestor, the 
grantee acquired the entire interest 
of such heir. Hess v. Webb, (Tex. 
Civ. A.) 113 SW 618. | (7) .A. convey- 
ance by heirs of real estate, except- 
ing the widow’s dower, passes the 


reversion in the widow's’ portion. 
Canedy v. Marcy, 13 Gray (Mass.) 
373. (8) However, a conveyance by 


the heirs of the widow’s dower in the 
lands of her husband during her life- 
time, where there has been no divi- 
sion of the estate among them, de- 
seribing such dower as real estate set 
off to them, does not convey their 
reversion expectant upon the ter- 
mination of the estate in dower. 
Swift v. Prentice, 11 Mete. (Mass.) 
464 


Rights of purchaser see infra §§ 
175-178. 
Ludwig v. Leonard, 9 Wa & 


S. (Pa.) 44. 

[a] Thus, an agreement by one of 
the heirs to sell all of his interest in 
the real estate of his father, “except 
so much” thereof as should be com- 
ing to another heir upon the death of 
the widow, was an agreement to con- 
vey two thirds of his interest in the 
real estate of his father. Ludwig 
v. Leonard, 9 Watts & S. (Pa.) fe 

i ue 


17. Owens vy. Chopin, 39 
Super. 213. 

18. Fletcher v. Carter, 10 Cush. 
(Mass.) 81. 

19. Burwell v. Snow, 107 N. C. 82, 
11 SE 1090. 

20. Form of assignment see Van- 


tage Min. Co, v. Baker, 170 Mo, A. 457, 
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has died intestate may he assigned,*! provided he 
or she has not already received his or her full 
share ;?* and the validity of a distributee’s assign- 
ment of his share cannot be contested by his eredi- 
tors at the administrator’s accounting,?* nor will 
the discovery of an unsigned writing, which pur- 
ported to be a will, and which would reduce the 
share assigned if allowed, and the possibility that 
it would be allowed as a will, constitute sufficient 
grounds upon which to enjoin the heir from dis- 
posing of a note given in part payment of the 
assignment or to abate the amount of it;** but the 
intent to make such an assignment, when not accom- 
panied by delivery, should be clearly expressed in 
the instrument,?° and the consideration must be 
legal 2° and adequate where the parties do not stand 
on equal terms, or the transaction may be im- 
peached in equity for fraud.27 On the other hand 
where, at the time of the assignment, the value of 
the interest of the assignor is necessarily uncertain, 
where the parties stand on an equal footing and no 
trust relation exists between them, the assignment 
is not defeated by the happening of subsequent 
events which show that the consideration is inade- 
quate ;?° and even where the consideration is grossly 
inadequate, the assignment will’ not be set aside 
where no fraud was practiced.2® Where an heir 
or distributee assigns his interest in an unsettled 
estate, the effect is to divest him of his title or 
right and vest such title or right in the assignee,*° 
but the assignment cannot in any way affect the 
condition of the estate * or the rights of the admin- 
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istrator.*? ; 

[§ 172] (2) By Widow or Widower. A widow 
may assign her interest in her deceased husband’s 
estate, and such assignment is sufficient in equity 
to pass such interest to her assignees.** Likewise 
a widower may assign the distributive share given 
him by law in the estate of his deceased wife by an 
instrument sufficient for that purpose;** and some 
instruments of this character have been construed 
to pass all, rather than a part, of his distributive 
share.*® 

[§ 173] (3) To Legatee or Devisee. Heirs or 
distributees may release or assign their rights in 
favor of devisees or legatees;°° but a letter written 
by an heir at law of a decedent, offering to release 
any claim he may have upon the property which 
has been devised by will to a person who is not an 
heir, in case the will is set aside, is not sufficient to 
convey his interest to such person.*?7 Nor is a 
written agreement of like character between such 
parties sufficient, where it is not under seal, unless 
there is proof of a consideration.*® Where a formal 
release has been executed and the claim of fraud 
in its procurement is set up, its validity is a ques- 
tion for the jury.®® 

[§ 174] c. Alienation by Widow during Subse- 
quent Coverture.*® Various statutes of Indiana, in 
force at particular periods of time, prohibit or have 
prohibited a widow from alienating, during a sec- 
ond or other subsequent marriage, either with or 
without the consent of her husband, real property 
which she holds by virtue of a previous marriage.*! 


155 SW 466, 

Cross references: 

Assignments generally see Assign- 
ments 6 C. J. p 830. 

Assignments of expectancies see As- 
signments §§ 238-30. 

Payment by administrator to as- 
signee of distributive share see 
Hxecutors and Administrators [18 
Cye 624]. 

Purchase of distributive share by ad- 
ministrator see Executors and Ad- 
ministrators [18 Cyc 349, 372]. 

Release to coheir or codistributee see 
gerrh, § 158. 

21. U. S.—Shaw v. cache 20 F. 

Cas, No. 12,724, 4 Cranch C. 715. 
Ala. —Spear v. Banks, 125 rd 227, 

27 S 979; Graham y. Abercrombie, 8 

Ala. 552. 

Gant see v. Rahm, 58 Cal. 


Towa,—Thornton v. Mulquinne, 12 
Iowa 549, 79 AmD 548, 

Ky.—Pirtle v. Cowan, 4 Dana 302. 

La,—Sallier y. Rosteet, 108 La. 378, 
32 8 383. 


Nebr.—Chick v. Ives, 2 Nebr. 
(Unoff,) 879, 90 NW 751. 
N. Y.—In re Randall, 152 N. Y. 


508, 46 NE 945 [rev 80 ‘Wun 229, 29 
NYS 1019], 158 N. Y. 667, 48 NB 
1104; Stover v. Wycleshimer, 4 Abb. 
Dec, 309, 8 Keyes 620, 3 Transcr. A. 
890 [aff 46 Barb. 84]; Congregation 


Shi 1 Laboker Anshe Sakoler_v. 
Sin ck, 15 App. Div. 82, 44 NYS 
29 re Stephens, 64 NYS 990. 
4ane C.—Dozier v. Muse, 9 N. C. 
Pa,—Gross’ BEst., 14 Pa. Dist. 137; 
Hughes’ Est., 6 Pa. Co. 168. 
Tex,—Williams _ v. EXmberson, 22 
Tex. Civ. A. 5622, 55 SW 595. 
Utah.—Dunn v. Wallingford, 47 
Utah 491, 155 P 347. 
[a] Assignment by husband of 
distributee.—At common law a wife’s 


distributive share of Ree may be’ 


assigned by her husband, so as to 
bind it, before division has been 
made, although it is not subject to 
execution Until, atterward, Dozier v. 


Muse, 9 N 
Eva s Vv. Robinson, 5 B. Mon. 


589 (holding that, if a distributee has 
been fully paid, his assignee acquires 
nothing by the assignment); Chick v. 


Tuer 2 Nebr. (Unoff.) 879, 90 NW 
ol, 
23. Duncan v. Guest, 5 Redf. Surr. 


(N. Y.) 440 

24. ‘Gholson v. Finney, (Tenn. Ch. 
A.) 46 SW 345. 

25. Freeman v. Rahm, 58 Cal. 111; 
Forbes v. Burke, 24 La. Ann. 85. 

[a] A power of attorney given by 
an heir to receive his distributive 
share of an estate, to a person who 
has purchased such share, does not 
constitute a transfer of the title 
thereto. Freeman v. Rahm, 58 Cal. 


Jil. 

{b] A written instrument from an 
heir in favor of his creditor, acknowl- 
edging the indebtedness and trans- 
ferring his interest in the estate to 
such creditor, is not valid as a con- 
veyance, there being no price fixed 
or extinguishment of the _ debt. 
Forbes v. Burke, 24 La. Ann. 85. 

{c] Relinquishment without deed 
or delivery.—Relinquishment by a 
father to his son’s widow of his right 
to a share in the son’s estate, with- 
out deed or delivery, will not prevent 
the father from recovering his dis- 
tributive share in equity. Bullock v. 
Tinnen, 4 N. C. 251, 6 AmD 562. 


26. Simmons v. Kincaid, 5 Sneed 
(Tenn.) 450. 
27. Hallett v. Collins, 10 How. 


(U. S.) 174, 18 L. ed. 376 (holding 
that releases from needy heirs who 
are just of age and who. are ignorant 
of their rights, obtained on an in- 
adequate consideration and by repre- 
sentations that their claims’ are 
worthless, are voidable in equity). 

28. ere re Richardson, 236 Pa. 136, 
84 A 


29. In re Singer, 217 Pa. 295, 66. 


A 548 [aff 15 Pa. Dist. 414]. 

30. Graham v. Abercrombie, 8 Ala. 
552; Branch v. Weiss, 23 Tex. Civ. A. 
84, 57 SW 901; Corbitt v. Wright, 120 
Va. 471, 473, 91 SE 612 [quot Cyc]. 

31. Snyder v. Jack, 140 Cal. 584, 
74 P 139, 355; Evans v. Robinson, 5 
B. Mon, (Ky.) 589; Corbitt v. Wright, 


120 Va. 471, 473, 91 SE 612 [quot 
Cyeq. 

32. Evans v. Robinson, 5 B. Mon. 
(Ky.) 589; Corbitt v. Wright, 120 Va. 
471, 473, 91 SE 612 [quot Cyc]. 

33. Powell v. Powell, 10 Ala. 900. 

34. Vantage Min. Co. v. Baker, 170 
Mo. A. 457/'155 SW 466. 

35. Vantage Min. Co. v. Baker, 
170 Mo. A. 457, 155 SW 466. 

[a] Instrument construed.—“The 
transfer and conveyance is of all the 
right, title and interest in and to 
grantor’s distributive share of the 
estate of Sarah E. Baker, deceased. 
The clause then added, ‘as said estate 
is shown by the records of the pro- 
bate court of Jasper county, Mis- 
souri,’ appears to have been added, 
not as cutting down or limiting the 
thing conveyed, but rather as point- 
ing out where the parties might go to 
obtain more definite information as 
to the amount and nature of the 
estate, an interest in which was be- 
ing transferred. We do not think 
that the intention of the parties was 
to cut down and lessen the thing 
granted, so as to convey only a part 
of the distributive share, when the 
previous language is so explicit in 
conveying all of such_ distributive 
share.” Vantage Min. Co. v. Baker, 
170 Mo. A. 457, 470, 155 SW 466. 


36. Brooks v. Meadville First 
[padetette Church, 128 Pa. 408, 18 A 
37. Patterson’s App., 116 Pa. 8, 
11 A 70. 
en Patterson’s App., 116 Pa. 8, 11 
39. Brooks v. Meadville First 


Presb. Church, 128 Pa. 408, 18 A 506. 
40. Cross references: 

Children of former marriage as 
forced heirs of childless second 
wife see supra § 34. 

Remarriage as affecting right or 
share of widow see supra § 94. 

41. Simon v. Rathfen, 184 Ind. 94, 
110 NE 679; Stone v. Elliott, (Ind.) 
101 NE 309, 106 NE 710; Davis v. 
Thompson, 179 Ind. 539, 101 NE 1012; 
Thompson v. Henry, 153 Ind. 56, 54 
NE 109; Byrum v. Henderson, Sb 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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As the statute existed at one time the prohibition 
was absolute and the widow could not convey the 
land during a subsequent coverture irrespective of 
whether any children of the marriage by virtue of 
which she became entitled to the property survived 
or not,*? nor could a conveyance by her be validated 
by ratification by the children of the first mar- 
riage ;*2 but an amendment limited the prohibition 
to cases where children of the former marriage sur- 
vive,** and expressly excepted the case when all * 
the children, being of age, join in the conveyance.*® 
Although the provisions of the statutes, at least as 
amended, are for the benefit of the children of the 
marriage by virtue of which the real estate came to 
the widow, a conveyance by her during a second 
marriage does not bind or estop her,** unless judg- 
ment has been rendered against her on the instru- 
While these statutes render void an abso- 
lute conveyance,*® as well as a mortgage,®°° and a 
lease extending beyond the widow’s life,* they do 
not invalidate a lease that does not extend beyond 


ment.*§ 


Ind. 102, 51 NE. 94; Irey v. Mater, 


134 Ind. 238, 33 NE 1018; Haskett v. 
Maxey, 134 Ind. 182, 33 NE 358, 19 
LRA 379; Thorp v. Hanes, 107 Ind. 
324, 6 NE 920; Bryan v. Uland, 101 
Ind. 477, 1 NE 52; Flenner v. Benson, 
89 Ind. 108; Armstrong v. Cavitt, 78 
Ind. 476; Connecticut Mut. L. Ins. Co. 
v. Athon, 78 Ind. 10; Utterback v. 
Terhune, 75 Ind. 363; Avery v. Akins, 
74 Ind. 283; Edmondson v. Corn, 62 
Ind. 17; Louden v. James, 31 Ind. 69; 
McBeth v. Wetnight, 57 Ind. A. 47, 
106 NE 407; Rozell v. Cranfill, 43 Ind. 
A. 298, 85 NE 792, 86 NE 864. 

{a] “The purposes of the General 
Assembly in the enactment of this 
provision were two at least: To pre- 
scribe that the lands which the 
woman shall have inherited from her 
previous husband shall not be dis- 
posed of upon the instigation of a 
subsequent husband, and to leave the 
same subject to descent to the chil- 
dren of the husband, from whom the 
lands came to the woman, as pre- 
scribed in section 18 and in the pro- 
vision of section 24.” 
liott, (Ind.) 106 NE 710, 714. 

42. Mickels v. Ellsesser, 149 Ind. 
415, 49 NE 373; Bowers v. Van Win- 
kle, 41 Ind. 482; Vinnedge v. Shaffer, 
35 Ind. 341. 

43. Horlacher v. Brafford, 141 Ind. 
528, 40 NE 1078. 

44. Kemery v. Zeigler, 176 Ind. 
660, 665, 96 NE 950; Aitna L. Ins. Co. 
v. Buck, 108 Ind. 174, 9 NE 153. 

“It will be observed that under 
the section as amended, a widow 
holding real estate, in virtue of any 
previous marriage, is only prohibited 
from alienating it during any second 
or subsequent marriage in case there 
be living children or their descend- 
ants by the marriage in virtue of 
which the widow holds such real 
estate.”” Kemery v. Zeigler, supra. 

45. Pence v. Long, 38 Ind. A. 63, 
77 NE 961 (holding that a conveyance 
is void where only part of the chil- 
dren join therein). 

46. Fugate v. Payne, 130 Ind. 281, 
29 NE 922. 

47. Kemery v. Zeigler, 176 Ind. 
660, 96 NE 950; Knight v. McDonald, 
37 Ind. 463 (holding that an action 
for the recovery of property at- 
tempted to be conveyed in violation 
of the statute may be maintained by 
the widow after a third marriage). 

fa] The reason for the rule is 
that as the conveyance is absolutely 
invalid, it can create no estoppel, the 
covenants in an instrument having 
no greater validity than the instru- 
ment itself. Kemery v. Zeigler, 176 
Ind. 660, 96 NE 950. 

48. Maynard v. Waidlich, 156 Ind. 
562, 60 NE 348 [overr McCullough Vv. 
Davis, 108 Ind. 292, 9 NE 276]. 


[18 C. J.—29]} 


Stone v. El-j 


or the other.5* 


49. Simon v. Rathfen, 184 Ind. 94, 
110 NE 679; Horlacher v. Brafford, 
141 Ind. 528, 40 NE 1078; Marsh v. 
Thompson, 102 Ind. 272, 1 NE 630; 
Connecticut Mut. L. Ins. Co. v. Athon, 
78 Ind. 10; Avery v. Akins, 74 Ind. 
283; Sebrell v. Hughes, 72 Ind. 186; 
Edmondson v. Corn,...62...Ind. | 17; 
Griner v. Butler, 61 Ind. 362, 28 AmR 
675; Mattox v. Hightshue, 39 Ind. 95; 
Knight v. McDonald, 37 Ind. 463. 

{a] Conveyance to husband.—A 
deed executed by a married woman to 
her husband to land which came to 
her by a prior marriage is absolutely 
void under the statute prohibiting 
such alienation. Avery v. Akins, 74 
Ind. 283. 

50. Attna L. Ins. Co. v. Buck, 108 
Ind. 174, 9 NB. 153; Bowers v. Van 
Winkle, 41 Ind. 432; Vinnedge v. 
Shaffer, 35 Ind. 341; Polley v. Pogue, 
38 Ind. A. 678, 78 NE 1051. 

51. Cropper v. Glidewell, 52 Ind. 
A. 52, 98 NE 1012 

52. Forgy v. Davenport, 146 Ind. 
399, 45 NE 592. 

Mickels v. Ellsesser, 149 Ind. 
415, 49 NE 373; Klinesmith v. Soc- 
well, 100 Ind. 589; Small v. Roberts, 
51 Ind, 281; Finch v. Jackson, 30 Ind. 


387. 
Blackleach v. Harvey, 14 Ind. 


54, 
564. 

Effect of Indiana statutes on right 
of creditor of widow as to debts con- 
tracted during widowhood or second 
coverture see infra § 334. 

55. Forgy v. Davenrert, 146 Ind. 
399, 45 NE 592; Nesbitt v. Trindle, 
64 Ind. 183: Piper v. May, 51 Ind. 
283; Deweese v. Reagan, 40 Ind. 513; 
Newby v. Hinshaw, 22 Ind. 334. 

[a] A conveyance in fulfillment of 
a contract made prior to the second 
or subsequent coverture is not with- 
in the prohibition of the statutes. 
Deweese v. Reagan, 40 Ind. 513; New- 
by v. Hinshaw, 22 Ind. 334. 

56. Odell v. Reynolds, 156 Ind. 
253, 59 NE 846; Mickels y. Ellsesser, 
149 Ind. 415, 49 NE 373; Cook v. 
Henderson, 130 Ind. 599, 29 NE 484; 
Cook vy. Armstrong, 130 Ind. 597, 29 
NE 484; Cook v. Claybaugh, 130 Ind. 
133, 29 NE 483. 

[a] Thus (1) the statutes do not 
apply to land which the widow has 
conveyed prior to her second mar- 
riage and which is reconveyed to her 
during such marriage, 
holds by a new title. Cook v. Her- 
derson, 130 Ind. 599, 29 NE 484; Coc 
v. Armstrong, 130. Ind. 597, 29 Nf 
484; Cook y. Claybaugh, 130 Ind. 133, 
29 NE 483. (2) Also 1 Rev. St. (1876) 
p 411 § 18 does not prevent a widow 
under subsequent coverture from 
alienating land inherited from her 
children, which they inherited from 


‘her former husband as tenants in 


as she ther , 
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the life of the widow, nor do they prevent a par- 
tition of the lands,®* nor prevent a widow who mar- 
ries a second time from directing which of two 
pieces of land shall be sold on execution to pay a 
judgment against the first husband, which must be 
paid by the sale, independent of her consent, of one 


Also, as the terms of the statutes 


disclose, they do not apply to an alienation other 
than during a subsequent coverture,®* or to an alien- 
ation of lands which the widow does not hold by 
virtue of a previous marriage.®® 

[§ 175] d. Rights and Liabilities of Purchasers 
or Assignees—(1) In General. 
signee occupies the same position that his assignor 
or grantor occupied, taking the interest granted, 
with all of the grantor’s rights and subject to all 
of his liabilities.57 
the administrator under an order of court, an heir 
is unable to give good title, the purchaser is not 
lable on a note given for the purchase price, even 
though he was the purchaser at the administrator’s 


The purchaser or as- 


Where, on account of a sale by 


common With her. Mickels v. Ellses- 
ser, 149 “ind.” 415,°'49° NEBL 3736" (a) 
Again, where a widow takes under 
Burns Rey. St. (1894) §§ 2575, 2576, 
providing that a widow whose hus- 
band died leaving real and personal 
estate worth not over five hundred 
dollars, on petition may have all of 
such estate set off to her without 
administration, she is not prevented 
from conveying such land by § 2641 
of such statute since she does not 
hold the land conveyed by virtue of 
her earlier marriage, within the 
meaning of the statute. Odell v. Rey- 
nolds, 156 Ind. 253, 59 NE 846. 

57. U. S.—McPherson v. Missis- 
sippi Valley Trust Co., 122 Fed. 367, 
58 CCA 455. 


Ark.—Matthews vy. Simmons, 49 
Ark. 468, 5 SW 797. 

Conn.—Robbins vy. Wolcott, 28 
Conn. 396. 

Ind.—Dunean v. Henry, 125 Ind. 


10, 24 NE 506; Miller v. Noble, 86 
Ind. 527; Ritchey v. McKay, 36 Ind. 
A. 539, 75 NE 161, 1090. 

Kan.—Head v. Speir, 66 Kan. 386, 
71 P 833. 

La.—Winn v. Dickson, 15 La. Ann. 
273; Burney v. Lamothe, 3 La. 195. 

Me.—Chandler y. Wilson, 77 Me. 76. 

Md.—Maccubbin v. Cromwell, 2 
Harr. & G. 443. 

Mass.—Taft v. Stevens, 3 Gray 504. 

Miss.—Turner v. Ellis, 24 Miss. 
173; Cable v. Martin, 2 Miss. 558. 
er a cm he v. Walker, 27 Mo. A. 

N. Y.—Lambden v. Thompson, 173 


App. Div. 267, 159 NYS 242. 

N. G.—Allen v. Smitherman, 41 
NStG. 341- 

Pa.—Janney’s Est., 2 Pa. Dist. 408, 


12 Pa. Co. 636. 

Porto Rico.—Aranzamendi y. Lou- 
briel, 5 Porto Rico 62. 

S. C.—Perry v. Walker, 3 8S. C. L. 
103. 

Tenn.—Robertson vy. Simmons, 4 


Heisk. 135. 

Tex.—Vaughan v. Greer, 38 Tex. 
530. 

Utah.—Dunn vy. Wallingford, 47 
Utah 491, 155 P 347. 

vVt.—Austin v. Bailey, 37 Vt. 219, 
86 AmD 703. 

Va.—Robinett v. Taylor, 121 Va. 


583, 938 SE 616; Corbitt v. Wright, 120 
Va. 471, 473, 91 SE 612 [quot Cye]. 

W. Va.—Tracey v. Shumate, 22 W. 
Va. 474. 

{a] Thus (1) a person who suc- 
ceeds to the title of part of the heirs 
ean recover. their portion only 
(Chandier v. Wilson, 77 Me. 76); (2) 
but a purchaser from one of several 
coheirs may maintain trespass to 
try title without joining the other 
coheirs (Perry v. Walker, 3 S. C. L. 
103). (3) A purchaser from heirs is 


898 [13C.J.] 


sale;>* and where the land is recovered from the 
purchaser, he is entitled to a lien for improvements 
made by him.*? Where a purchaser from one or 
more heirs enters into possession and accepts a deed 
with full knowledge of an encumbrance, and at 
the time of trial, although not at the time of the 
institution of snit by him, the land is discharged 
of the encumbrance, he is entitled to recover nominal 
damages only on a covenant in the articles of agree- 
ment to convey title free from encumbrances.® 

Effect of subsequent probate of will. Ordinarily 
the probate of a will avoids all dispositions or con- 
veyances of property by the heirs contrary to the 
provisions of the will unless the interests of the 
purchasers are protected by the statute of limita- 
tions or some recognized equitable principle.** Un- 
der statutes providing that the title of a bona fide 
purchaser of realty from the heirs of a person who 
died seized thereof shall not be affected by a de- 
vise of the property made by the latter. unless, 
within a certain period of time after his death, the 
will devising the property is admitted to probate or 
duly established by the judgment of a court of com- 
petent jurisdiction,** a person is not a bona fide 
purchaser so as to be entitled to have his title pro- 
tected unless he procured it in good faith and with- 
out knowledge of the will.* 

{[§ 176] (2) Equities and Defenses against Pur- 
chaser or Assignee. An assignee of a distributee 
of an estate takes subject to the equities to which 
the distributee was liable.** Also where a contract 
entitled’ to make any 
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of purchase made by the intestate is performed after 
his death by the giving of a deed to his widow, a 
subsequent purchaser from her with actual or im- 
plied notice of the rights of children entitled to a 
certain proportion of the land takes subject to their 
rights.*° In some eases it has been held that an 
assignee or purchaser from an heir or distributee 
who is indebted to the estate takes subject to the 
administrator’s right to have the property or share 
applied to the satisfaction of the indebtedness;** 
but in other cases the contrary has been held.** 

{[§ 177] (3) Taxes and Assessments. Pur- 
chasers from heirs take title subject to unpaid taxes 
and assessments.®> 

[§ 178] (4) Determination and Enforcement of 
Rights in Proceedings for Distribution. In Cali- 
fornia it is expressly provided by statute that upon 
the distribution of an estate, if any of the heirs, 
legatees, or devisees have conveyed their shares, 
such shares must be assigned to the persons holding 
them in the same manner as they otherwise would 
have been to such heirs, legatees, or devisees.®® 
There are more or less similar provisions in the 
statutes of other states.*° Where the statutes au- 
thorize it, probate courts in apportioning the estate 
may inquire into and determine the validity of con- 
veyances and assignments made by heirs or distribu- 
tees,74 and a judgment of the court assigning to an 
heir his share in the estate is conclusive upon a pur- 
chaser who had notice of the proceedings and failed 
to assert any right therein;’? but in the absence of 


defense that | est of the plaintiff, Mrs. Mary Jonhn-| 261, 88 NW 361 (holding that a pur- 


such heirs would be entitled to make | 
(Turner vy. Ellis, 24 Miss. 172); (4) | 

and a purchaser from an administra- | 

tor at a private sale takes a valid | 
title to the extent of such adminis- | 
trator’s interest in the estate as dis- 
tributee, and the remedy of the heirs | 

in such a case is in equity (Cable v. 

Martin, 2 Miss. 553): (5) An as-| 

signee of the interest of a man in| 

the estate of his deceased wife un- | 
der an assignment made while the 
estate is in process of administra- ; 
tion in a probate court is bound | 
by the orders and judgments of such } 
court to the same extent as the as- | 
Signor. Such an assignee does not | 
acquire title to any specific property 
by the assignment, but merely the! 
right to such property or funds “| 
may be awarded to the assignor in 
the final distribution of the estate. 

McPherscen v. Mississippi Valley 
Trust Co., 122 Fed. 267, 5% CCA 455. | 
Liability of purchaser or assignee 

for debts of intestate or encum-_ 

brances on property see infra § 206. 
Rights 0! of one fide purchaser from 

heir as against holder of nurecorded | 

deed from intestate see Vendor and. 

Purchaser [29 Cyc 1743]. |6 

Johnson vy. Johnson, 14 Ga. A 

194, 195, 40 SE 660. 

It is undoubtedly true that if one} 
executes a note for the purchase- 
price of land, no recovery can be had 
on the note if it be shown that the 
payee’s title has failed, or that for | 
any Treason a valid deed to the land | 
can not be executed... In such a case 
the consideration of the note would! 
totally fail. When the note now in | 
question was executed Aaron John-} 
son was dead, and the title to his 
real estate vésted in his heirs, sub-| 
ject to be gold by his administra- | 
tor, either for the purpose of dis- 
tribution or for the payment of debts. 
It appears that, without objection on 
the part of any of the heirs at law, 
the administrator [of Aaron John-| 
gon] procured an order from the 
court of ordinary and sold the lands | 

_ of Aaron Johnson for the purpose of | 
distribution and for the payment of 
debts. This sale divested the inter- 


son, in the lands belonging to her| chaser of an heir’s sLare of the de- 
father’s estate, and transferred her | ; cedent’s real estate pending adminis- 
claim to the fund realized at the | tration does not take the land subject 
administrator's sale. If some person to a debt which the keir owed to the 
other than Maymie Johnson had pur- | deceased, the claim not being a.lien 
chased the lands at the administra-/on the heir’s property until reduced 
tor’s sale, clearly she could not be | to judgment); Towles v. Towles, i 
compelled. to pay the purchase price | Head (Tenn.) 601 (bona fide pur- 
of the land, no title to which could | chaser). 

ever be conveyed to her. The fact; 68. Graham y. Dunnigan, 15 N. Y. 
that she herself was the purchaser | Super. 516.” 

at the administrator's sale does not [a] Application of rule—A widow 
alter the case. If the defendant} having a dower interest who has paid 
were compelled to pay the note,-the/| all taxes and assessments is entitled 
effect of it would be to allow the} to recover from the grantees of the 
| plaintiff to obtain a double interest ; heirs their just proportion of the 
in her father’s estate, and to compel | amount paid. Graham v. Dunnigan, 
the defendant to pay twice for the|15 N. Y. Super. 516. 
land for which the note was given. 69. Freeman v..Rahm, 58 Cal, 111; 
This would be inequitable, and. the | In re Hite, Myr. Prob. (Cal.) 232; In 
law will not permit such an injus- | re Conroy, 6 Cal. A. 741, 93 P 205. 


tice.” Johnson v. Johnson, supra. | 70. See statutory provisions: and 
. Howton v. Roberts, 49 SW 190,/In re Delehanty, (Ariz.) 95 P 109. 

20 KyL 1327. 71. In re Burton, 93 Cal. 459, 29 

60. Allen v. Sawyer, 2 Penr. & W.| P 36; Vaughn's Est, 92 Cal. 192, .28 

(Pa) 325. |p 221; Chever v. Ching Hong Poy, 

Copiex vy. Lee. 170 N. C. 18,| 82 Cal. 68, 22 P 1081; In re Grider, $1 

565 SE 720. Cal. 571, 22 P 908: Barnard v. Wilson, 


62,_ Markley v. Kramer, 66 Kan.| 74 Cal. 512, 16 P 307; In re Phillips, 
664, 72 P 221; res. Fee, 167 N. Y. 44,| 71 Cal. 285. 12 P 169; Bath v. Valdez, 
60 NE 281 [aff 33 App. Div. 627, 33 70 Cal. 350, Jt. 2 724: Freeman v. 
oy 1103]; Cole v. Gourlay, 79 N. Rahm, 58 Cal. 111; Theller v. Such. 
7 (aff § Hun 493]: Werner v. Wiser. 57_Cal. 447; Peo. v. Rigdon, 204 Di. 
ES 142 App. Div. 358, 478 NYS 158.|. A. 309; Balch v. Zentmeyer, 11 Gill 
See Cooley v. Lee, 170 N. C. 18, 86 SE | & Ta (ta) 267; McGettrick’s App., $8 
720 (recitirg such a statute, which, lp. 9. And see Allen vy. Allen, 146 
however, was enacted substquent to j Ga. 204, 91 SE 22 (holding that in a 
the transaction in question). | proceeding against an administrator 
63. Gilkinson v. Miller, 74 Fed. ! for an accounting and distribution, it 
121 (construing New York statute);|is not error to admit in evidence a 
Markley v. Kramer, 66 Kan. 664, 72 paper whereby one heir conveyed his 
P, 221. interest); Tg vy. Wallingford, 47 
64, Wilson v. Slaughter, 53 Ark.| Utah 491, 155 P 347 (discussing but 
137, 13 SW 515; Mullikin v. Mullikin, | not determining the question). 
1 Bland (Md.) 528; Smith v. Kearney, {a] The auditor appointed by the 


2 Barb. Ch. (N. Y.) 533. | probate court to divide the proceeds 
el Sweatman v. Edmunds, 28 of a sale of real esiate has authority 
S.C. 58, 5 SE 165. | to inquire into the validity of a deed 


66. Ford v. O'Donnell, 40 Mo. A. | of an heir conveying his interest 


51; Keim v. Muhlenberg, 7 Watts| therein. McGettrick’s App. 98 Pa. 
(Pa) 79; Rust’s Est., 31 Pa. Co.} 9. 
| 531. | Questions open for determination 
Bight, against cara ig tg to generally in for distribu- 
deduct indebtedness from see | tion see Executors and Administra- 
supra 3 148%. | tors [18 Cye 650]. 
67. Russell v. Smith, 115 Iowa’ 72. Freeman v. Rahm, 58 Cal. 111. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~$§ 178-180] 


-a statute conferring such authority, in terms or by 
“necessary intendment, such courts have no jurisdic- 
tion to pass upon such questions, but are restricted 
to distribution to the heirs and distributees."° 
{[§ 179] 14. Actions by Heirs and Distribu- 
tees,74—a. Right of Action and Conditions Prece- 
dent—(1) In General.’® As may be seen by refer- 
ence to the rules hereinafter stated, the rights of 
an heir or distributee to maintain actions against 
third persons in respeet to personal property form- 
ing a part of the estate of the decedent *® are much 
more limited than those respecting the real prop- 
erty which descends to him.’* In Louisiana. the 
rights of action whieh an heir has7* are not. sus- 
pended during the delays allowed by law to the heir 
to decide whether he will accept or renounce the 
suceession,’? In this state, the widow, may sue, to 
set aside a judgment against the succession of her 
intestate husband if he has died without ascend- 
ants, whether there are collaterals or not, as she is 
either an heir or a person, having interest in the 
estate.®° we 


S. C.—Grant v. 
40 SE 891. 

Wash.-—Tucker 
357, 387 P 456. 

{a] The rule 


73. Conn.—Holecomb vy. Sherwood. 
29 Conn. 418. 
eon sete at vy. Johnson, 46 Me. 

Miss.—Read v. Brown, 36 Miss. 
329; Locke v. Williams, 36 Miss. 187; 
Dixon v. Houston, 35 Miss. 636. 

N. H.—Wo04 v. Stone, 39 N. H. 572; 
Gage v. Gage, 29 N. H. 533. 

N. Y.—Woodruff v. Woodruff, 3 
Dem. Surr. 505. 

Vt.—Cox v. Ingleston, 30 Vt. 258. 

74. Actions between heirs and 


tor. 


DESOENT AND DISTRIBUTION 


Poyas, 62 8. C. 426, 


(1) to an action to recover compen- 
sation or damages for 
propriation of land by a railroad com- 
pany after the death of the ances- 
Organ y. Memphis, etc., R. Co., 
51° Ark. 235, 11 SW 96. 
all the debts against an estate have 
been paid or barred and the estate 


[18.C. J.] 899 

[§ 180] (2) Actions Relating to Real Prop- 
erty.*!.. Heirs may maintain actions with respect 
to real property where, there is no administrator ;°? 
or where there are no, debts of the estate or where 
all debts have been paid and the administration has 
been. closed ;** or after resignation or death of the 
administrator, and cessation of administration ;8* or 
where, although an administration has been opened, 
none is in fact. pending and there is danger of part 
of the property of the estate being lost by adverse 
possession ;°° or even where there is an administra- 
tor, where there are no equities in favor of him, and 
no debts, and he refuses or neglects to sue;*° or 
where the action is against strangers not claiming 
through the administrator.8’ While, in a few states, 
on. account, of express statutory prohibition or be- 
cause the administrator is given the right to posses- 
sion, heirs cannot maintain ejectment, trespass, or 
other actions in relation to real estate, before the 
close of administration,8* unless there is no ad- 
ministrator,®® or unless, if there is one, he consents 
to the bringing of the suit,°° or unless he has made a 


lowed to maintain this suit instead 
of the administrator.” Gossage v. 
Crown Point Gold, ete., Min. Co., su- 


pra. 

87. Spotts v. Hanley, 85 Cal. 155, 
24° P 788; Marvin v. Schilling, 12 
Mich. 356; Clark v. Fleischmann, 81 
Nebr. 445, 116 NW = 290; 
Heath,’ 53 Nebr. 707, 74 , 
Wren v. Dixon, 40 Nev. 170, 161 P 
722, 167 P 324. 

88. Ark.—Hopson y. Oxford, 72 
Ark. 272, 79 SW 1051. 


v. Brown, 9 Wash. 
has been applied 


wrongful ap- 


(2) Where 


distributees see supra §§ 160-169. 

75. Cross references: 

Action by heirs and distributees on 
administrator’s bond see Executors 
and Administrators [18 Cyc 
1276]. 

Right of distributee to sue adminis- 
trator for distribution or payment 
of distributive share see Executors 
and Administrators [18 Cyc 643]. 
76.| See infra § 181. 

77. See infra § 180. 

78. Wells v. Goss, 110 La. 347, 34 
S 470; Sallier v. Rosteet, 108 La. 378, 
32 S 383; Duperier v. Bervard, 107 
La. 91, 318.653; Nash’s Succ., 48, La. 
Ann. 1573, 21 S 254; McKenzie v. Ba- 
con, 40 La. Ann. 157, 4 S 65; Gillas- 
pie v. Citizens’ Bank, 30 La,, Ann. 
1315; Addison v. New Orleans. Sav. 
Bank, 15 La. 527; Everett v. MeKin- 
ney, 7 La. 375. 

79. Lamm’s Succ., 40 La. Ann. 312, 
4 S 53; Womack v. Womack, 2 La. 
Ann.) 339. 

Acceptance or renunciation of suc- 
cession generally see supra §§ 117- 


80. Gates v. Walker, 8 La. Ann. 277 
(holding that, if there are no collat- 
erals, the widow, not judicially sep- 
arated in bed and board, is the heir, 
and if there are collaterals, she has 
an interest in the preservation and 
due administration of the estate, in 
view of her marital fourth thereof). 

81. Actions by executor or admin- 
istrator to recover possession of real 
property see Hxecutors and Adminis- 
trators [18 Cye 302]. 

82. Updegraft v. Trask, 18 Cal. 
458; Laneaster v. Treadwell, 146 Ga. 
81, 90 SE 710; Doris v. Story,; 122 
Ga. 611, 50 SE 348; Houston, ete, R. 
Co. v. Knapp, 51 Tex. 569; Giddings 
v. Stecle, 28 Tex. 732, 91 AmD 336; 
Cochran y. Thompson, rai Tex. 652; 
Buck v. Squiers, 22: Vt. 48 

83. U. S.—Bunnel v. Stodaara, 4 
F. Cas. No: 2,135. 

Ala.—Caldwell v. Caldwell, 183 Ala. 
590, 62 S 951 

Ark.—Organ v. Memphis, R. 
Co., 51 Ark. 225, 11 SW 96: 

RY H.—Piumer v. Plumer, 30 N. H. 
5 

z N. J.—Cozen v. Colson, 3 N. J. L. 
Ti 


ete., 


finally settled, each heir may assert 
his right to the beneficial interest in 
liens upon, the land created by an 
agreement between, the heirs charg- 
ing the share of each with a lien for 
his indebtedness to the estate, with- 
out recourse to.an action through a 
personal representative. Caldwell v. 
Caldwell, 183. Ala. 590, 62,S 951. (3) 
Where there are no debts, a sole heir 
may maintain an action against a 
person other than the administrator 
to recover assets of the estate and 
to enforce a resulting trust in real 


property in which the assets have 
been invested. Grant v. Poyas, 62 
S. C. 426, 40 SE 891. 

84. Southern R. Co. y. Hayes, 


(Ala.) 73 S 945; Calhoun. v. Fletcher, 
63 Ala. 574 (trespass); Sanders v. 
Moore, 52 Ark. 376,,12 SW 783. 

85. Baker v. Hamblen, (Tex. Civ. 
A.) 75 SW 362. 

86. Gossage v. Crown Point Gold, 
etce., Min, Co., 14 Nev. 1538, 160; Bem 
: Shoemaker, 10 S. D. 453, 74 NW 

“Taking into consideration the pe- 
euliar facts of this case, it is ap- 
parent that no rights of ‘the admin- 
istrator, or of any creditor,. would 
in any manner be embarrassed by al- 
lowing the heirs to maintain this 
action in their own name. They are 
the real parties in interest. They 
alone will be benefited or injured, as 
the case may be, by the result of 
the suit. There are no creditors to 
be affected. No costs or debts of any 
kind outstanding against the estate. 
Neither is there any existing equity 
of any character in favor of the ad- 
ministrator. Moreover, if any legal 
or equitable right existed in his fa- 
vor, he has waived the same in favor 
of the heirs. If any objection, there- 
fore, exists against the right of the 
heir to maintain this suit, it must 
be found in the plain language, spirit 
and intent of the statute. There is 
no other reason that could be ad- 
vanced why the heirs should be com- 
pelled to go through the formula and 
delay of procuring the appointment 
of a special administrator. It is not 
pretended that the defendant would 
be subjected to any peculiar hardship 
or injustice if the heirs were al- 


Ga.—Crummey v. Bentley, 114 Ga. 
746, 40 SE 765; Creo v. McIn- 
tyre, 112 Ga. 691, 38 SE 44. 

Tex.—Northcraft v. Oliver, 74 Tex. 
162, 11 SW 1121 (trespass to try ti- 
tle); Lee v. Turner 71 Tex. 264, 9 SW 
149 (holding that heirs cannot, pend- 
ing administration, sue for damages 
for a nuisance affecting real estate); 
Giddings v. Steele, 28 Tex. 732, 91 
AmD 3386 (action to recover land 
fraudulently or illegally sold by ad- 
setae tor), 

Vt.—Boardman y. Bartlett, 6 Vt. 
631 (ejectment). 

Wash.—Hazelton vy. Bogardus, 8 
Wash. 102, 35 P 602; Lawrence v. Bel- 
lingham Bay, etc., R. Co., 4 Wash. 
664, 30 P 1099; Balch v. Smith, 4 
Wash. 497, 30 _P 648; Dunn v. Peter- 
son, 4 Wash. 170, 29 P 998. 

fa] Formerly, in California (1) 
the right to possession was exclu- 
sively in the administrator, and pend- 
ing administration the heirs had no 
such right as would support an ac- 
tion of ejectment or to quiet title 
(Harper v. Strutz, 53 Cal. 655; Meeks 
v. Kirby, 47 Cal. 169; Chapman vy. Hol- 
lister, 42 Cal. 462; Meeks vy. Hahn, 20 
Cal. 620), (2) but the statute was 
amended in 1880 so as to authorize 
the heirs themselves, or jointly with 
the administrator, to maintain an 
action to recover possession of the 
real estate or to quiet title to it (Tru- 
body v. Trubody, 137 Cal. 172, 69 P 
968; Kimball v. Tripp, 136 Cal. 631, 
69 P 428; Estep v. Armstrong, 91 Cal. 
659, 27 P 1091). 

89. Purvis v. Askew, (Ga.) 95 SE 
964; Grooms y. Grooms, 147 Ga. 206, 


93 SE 201; Lancaster v. Treadwell, 
146 Ga. 81, 90 SE 710; Strickland 
v. Fender, 142 Ga. 132, 82 SE 561; 


Gornto v. Wilson, 141 Ga. 597, 81 
SE 860; Crummey vy. Bentley, 114 
Ga., 746, 40 SE 765; Greenfield v. 
McIntyre, 112 Ga. 691, 38 97SE 
44 


90. Purvis vy. Askew, (Ga.) 95 SE 
964; Grooms v. Grooms, 147 Ga. 206, 
93 SE 201; Strickland v. Fender, 143 
Ga. 132, 82 SE 561; Gornto v. Wilson, 
141 Ga. 597, 81 SE 860; Crummey v. 
Bentley, 114 Ga. 746, 40 SE 765; 
Greenfield v. McIntyre, 112 Ga. 691, 
88 SE 44. 
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collusive conveyance to defraud the heirs at law, and 
refuses his consent to their suit,®! or unless there 
is only one heir and no division of the property is 
necessary,°? yet in the majority of states, on ac- 
count of the right to possession as well as the title 
of an intestate’s real property vesting in the heirs,°* 
they are entitled, before the close of, and irrespec- 
tive of, administration, to maintain actions in respect 
to real property,®* such as an action of ejectment,®® 
trespass,°® or forcible entry and detainer;®" a writ 
of entry;®°8 an action for damages against a pur- 
chaser for failure to complete the sale;°® an action 
to restrain a sale of land which would subject the 
heirs to liability on the warranty of the intestate ;* 
a suit in chancery to enforce a vendor’s lien;? an 
action for damages for injuries to land;* an action 
to restrain the unlawful eutting of timber;* an ac- 
tion on a contract to convey realty to decedent 
where the breach occurred after his death;> an ac- 
tion to set aside a tax sale of land;® an action to re- 
cover a statutory penalty for wrongfully eutting 
trees,’ or an action of trover for cutting and carry- 
ing away timber. Also an heir may sue for the 
recovery or for an account and discovery of rents 
and profits that have acerued since the death of the 
intestate,® at least where the administrator. does 
not assert in the mode provided by law any statu- 
tory rights thereto which he may have;'° but the 
heirs of a doweress cannot maintain a suit for the 
rents and profits of her dower estate.1!_ And where 


91. Purvis vy. Askew, (Ga.) 95 SE 


DESCENT AND DISTRIBUTION 


fore the close of administration as 


[§ 180 


a statute gives the widow the right to oceupy land 
under special circumstances, without assignment of 
dower, the heir cannot recover the rents and profits 
of the land so occupied by her until proper steps 
for assignment of dower or partition have been 
taken;* and it has been held that, where an heir 
purchased the interests of his coheirs in the estate 
held by a tenant, upon the death of the ancestor and 
lessor, and the descent of the property, he could not 
sue in his own name for rent which had acerued and 
become payable after the death of the ancestor, 
and before he purchased the reversion.12 It has 
been held that the administrator and not the heir 
must sue for the use and occupation of premises, 
in the absence of a lease and rent, which would give 
the right to the heir. Other decisions, however, 
are to the contrary;'> and the heir entitled may sue 
for use and occupation where a lease has been made 
by the administrator for his benefit but without his 
authority.1° <A statute giving the grantee or heir of 
a lessor the same remedies as the lessor for the 
recovery of rents has been held not to allow an heir 
entitled to the reversion of a trust estate, on the 
expiration of a beneficial life interest, the right to 
distrain upon a lessee of the person with the life 
interest, for rent accruing before the descent was 
east upon the heir, there being no privity of es- 
tate between the heir and such lessee.17 Where the 
administrator is entitled to possession, heirs cannot 
maintain ejectment against him,!* nor ean _ heirs 


115 Ala. 334, 22 S 163. 


964. 

92. Coolidge v. Taylor, 85 Vt. 39, 
80 A 1038. 

93. See supra § 139, 

94. U. S.—Hume v. Laurel Hill 

Cemetery, 142 Fed. 552; Lindenberger 

v. Matlock, 15 F. Cas. No. 8,360, 4 

Wash. 278. 
Ala.—Shamblin v. Hall, 123 Ala. 

541, 26 S 285; Howison v. Oakley, 118 

Ala. 215, 23 S 810; Louisville, etc., 

R. Co. v. Hill, 115 Ala. 334, 22 S 163; 

Woods v. Legg, 91 Ala. 511, 8 S 342; 

Hart v. Kendall, 82 Ala. 144, 3 S 41; 

Leatherwood v. Sullivan, 81 Ala. 458, 

1 S 718; Robertson v. Bradford, 70 

Ala. 385; Tyson v. Brown, 64 Ala. 

244; Calhoun v. Fletcher, 63 Ala. 574. 
Tll.— McGillick v. McAllister, 10 

Til. A. 40. 

Ind.—Taylor v. Fickas, 64 Ind. 167, 
31 AmR 114; Doe vy. Mace, 7 Blackf. 
2; Egbert v. Thomas, Smith 206. 

Po er Neh vy. Jones, 19 La. Ann, 
Pa.—Haslage v. Krugh, 25 Pa. 97. 
Actions by heirs to set aside con- 

veyances by ancestor see infra § 183. 
95. Ala.—Wilson vy. Kirkland, 172 

Ala. 72, 55 S 174; Shamblin v. Hall, 

123 Ala. 541, 26 S 285. 

Fla.—Rose v. Withers, 39 Fla. 460, 
22. 8).724. 

Ind.—Doe v. Mace, 7 Blackf. 2. 

Mich.—Covert v. Morrison, 49 Mich. 
133, 13 NW 390; Warren v. Tobey, 32 
Mich. 45; Marvin v. Schilling, 12 
Mich. 356. 

Minn.—Jenkins y. Jenkins, 92 Minn. 
310, 100 NW 7. 

Miss.—Cohea vy. Jemison, 68 Miss. 
510, 10 S 46. 

N. Y.—Cruger v. McLaury, 41 N. Y. 
219; Fosgate v. Herkimer Mfg., etce., 


Co., “9' Barb. 287. 
ep C.—Beam v. Jennings, 89 N. C. 


Pa.—Webster v. Webster, 53 Pa. 
161; Caffrey v. McFarland, 1 Phila. 


555. 
Va.—tTapscott v. Cobbs, 11 Gratt. 
(52 Va.) 172. 
ae v. BilifStein, 28 Wis. 
{a] Change of rule in Florida.— 


Under the former Florida statute an 
heir could not maintain ejectment be- 


the right to possession was in the 
administrator. Doyle v. Wade, 23 
Fla. 90, 1 S 515, 11 AmSR 334. It is 
otherwise, however, since the revi- 
sion of 1892 (Rev. St. § 1917) which 
gives the heir the right to possession. 
Rose v. Withers, 39 Fla. 460, 22 S 724. 

[b] . Before sale under will.—Since 
the title to land directed by a will 
to be sold, but not devised for such 
purpose, vests in the testator’s heirs 
until sold, they may maintain eject- 
ment therefor prior to a sale. Lin- 
denberger v. Matlock, 15 F. Cas. No. 
8,360, 4 Wash. 278; Cohea v. Jemison, 
68 Miss. 510, 10 S 46; Beam v. Jen- 
nings, 89 N. C. 451; Haskell v. House, 
6S... C.. Tai 5242. 

96. Southern R.' Co. v. Hayes, 
(Ala.) 73 S 945; Calhoun y. Fletcher, 


63 Ala. 574; Lane v. Thompson, 43 
N. H. 320; Snyder v. Camp, 53. Pa. 
Super. 309. 


97. Russell v. Van Fleet, 68 SW 
396, 24 KyL 232. 

98. Walsh v. Wheelwright, 96 Me. 
174, 52 A 649; Millett v. Mullen, 95 
Me. 400, 49 A 871; Chadbourne v. 
Rackliff, 30 Me. 354. 

[a] Pending petition for license 
to sell—A writ of entry by an heir 
to recover land of his ancestor is not 
barred by the pendency of a petition 
in the probate court by the adminis- 
trator.for leave to sell such land for 
payment of debts. Chadbourne v. 
ey ee 30 Me. 354. 

Howison v. Oakley, 118 Ala. 
aie. "93'S 810. 

1. Peeble v. Estill, 7 J. J. Marsh. 
(Ky.) 408. 

2. Hanrick v. Walker, 50 Ala. 34; 
McIntosh vy. Reid, 45 Ala. 456. 

3. Taylor v. Fickas, 64 Ind. 167, 
31 AmR 114 (action to recover dam- 
ages for overflowing land); Madison- 
ville, etc., R. Co. v. Wiar, 14a Ky. 
206, 138 Sw 255 (action for injuries 
to land caused by the negligence of 
a railroad company in bridging a wa- 
ter course). 

4. Ware v. Ware, 6 N. J. Eq. 117. 

5. Mt. Sterling, ete., Turnpike Co. 
v. Barry, 38 SW 847, 18 KyL 937. 

6 Marsh vy. Watupaca County, 38 


Wis. 250. 
7. Louisville, etce., R. Co. v. Hill, 


8. Leatherwood v. Sullivan, 81 Ala. 
458, 1 S 718. 

3. U. S.—Longpre v. Diaz, 237 
U. S. 512, 35 SCt 731, 59 L. ed. 1080; 
Ritchie v. U. S. Bank, 20 F. Cas. No. 
11,863, 5 Cranch C. C. 605. 

‘Ala. Tyson v. Brown, 64 Ala. 244. 

Ill.—Bedford v. Bedford, 136 Ill. 
354, 26 NE 662 [aff 32 Tll. A. 455]; 
McDermott v. Hoops, 198 Ill. A. 444; 
McGillick vi McAllister, 10 Ill. A. 40. 

Ind.—Murray v. Mounts, 19 Ind. 
364; Egbert v. Thomas, Smith 206. 

Mass.—George v. Putney, 4 Cush. 
351, 50 AmD 788; Jaques v. Gould, 4 
Cush. 384; Clapp v. Stoughton, 10 
Pick. 463; Foster vy. Gorton, 5 Pick. 
185 (in which case an attaching cred- 
itor of the tenant was denied the 
right, as against the heirs, to the 
produce of the land, etc., and the at- 
taching officer was held liable in 
trover). 
ras Y.—Cole v, Patterson, 25 Wend. 

Pa.—Haslage v. Krugh, 25 Pa. 97. 

Tex.—Scoby v. Sweatt, 28 Tex. 713. 

[a] Thus, an heir may sue a ten- 
ant or his assignee for his share of 
the rent, upon the death of the an- 
cestor and lessor and the descent 
of the property to the heirs, although 
the assignee of such tenant has ac- 
quired the interests of the coheirs in 
the estate. Cole y. Patterson, 25 
Wend. (N. Y.) 456. 

Accounting by one heir to another 
ae rents oe profits see supra § 
15 

10. Mobile Branch Bank vy. Fry, 23 
mies 770; Masterson v. Girard, 10 Ala. 


TU. 4 Litt. (Ky.) 


Benedict v. Beurmann, 90 
- 396, 51 NW 461. 
Allen vy. Van Houton, 19 N, J. 


Logan v. Caldwell, 23 Mo. 372. 
Murr v. Glover, 34 Ill. A. 373; 
Burk v. Osborn, 9 B. Mon. iRise 579; 
Hasiage v. Krugh, 25 Pais 97 
16. Burk v. Osborn, e B. Mon. 
(Ky.) 579. 
Murr v. Glover, 34 Tll. A. 373. 
Barco v. Fennell, 24 Fla. 378, 


Coons v. Nall, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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maintain trespass for an injury committed in the 
lifetime of the ancestor;+® and it is held that, where 
a bond for title shows that the title is in a third 
person, and that the obligor has never procured a 
conveyance of the title to the obligee nor obtained 
it himself, the heir of the obligee cannot sue in his 
own name for a breach of the condition, whether the 
breach happened before or after the death of the 


obligee.2° Heirs cannot maintain 


cover land against a purchaser at a regular and 
legal administrator’s sale,’ nor can they recover 
damages against a municipal corporation where, al- 
though a deed by the administrator to the city was 
void, yet his account accepting payment for the 
damage was acquiesced in by the heirs and approved 
by the court;22 but if an administrator makes an 
illegal sale of lands of the estate, as where he sells 
at private sale or without authority, the heirs may 
recover the land in ejectment,?* upon refunding to 
the purchaser the purchase money and taxes paid 


19. McClain v. Todd, 5 J. J. Marsh. 
(Ky.). 385, 22 AmD 37; Conklin v. 
Alabama, ete., R. Co., 81 Miss. 152, 
32.S 920. : 

Right of administrator to maintain 
action of trespass see Executors and 
Administrators [18 Cye 299]. 

20. Allen v. Greene, 19 Ala. 34. 

21. Brown v. Brown, 96 Ga. 578, 
23 SE 840. 

22. McKeeby v. Los Angeles, 125 
Cal, 639, 58 P 263. 

23. Woods v. Legg, 91 Ala. 511, 8 
S 342; Robertson v. Bradford, 70 Ala. 
385. 

24. Schaefer v. Causey, 8 Mo. A. 
142 [aff 76 Mo. 365]. 

25. Payne v. Neuval, 155 Cal. 46, 
99 P 476. 

26. Longpre v. Diaz, 237 U. S. 512, 
85. SCt_.731, 59. L. ed. 1080. 

27. Cross references: 

Action by distributees against ad- 
ministrator for distribution of es- 
tate or payment of distributive 
share see Executors and Adminis- 
trators [18 Cye 643]. 

Right of heirs and distributees to 
sue on bond of administrator see 
Executors and Administrators [18 
Cye 12761. Be 
28. See Executors and Adminis- 

trators [18 Cyc 172, 353]. &. 

29. See Executors and Adminis- 
trators [18 Cyc 355]. 

30. U. S—Puder y. Agler, 242 Fed. 
95; Scruggs v. Scruggs, 105 Fed. 28; 
Newman vy. Schwerin, 61 Fed. 865, 10 
CGAi129% Chaplin *v." U.S); 19. Ct.) Cl, 
424. 

Ala.—Davenport v. Brooks, 92 Ala. 
627, 9 S 153; Huddleston v. Huey, 73 
Ala. 215; Sullivan v. Lawler, 72 Ala. 
68; Costephens v. Dean, 69 Ala. 385; 
Lockhart v. Cameron, 29 Ala. 355; 
Miller v. Eatman, 11 Ala. 609; Bell v. 
Hogan, 1 Stew. 536. 

Ark.—Purcelly v. Carter, 45 Ark. 
299: Whelan vy. Edwards, 31 Ark. 723) 
Pope v. Boyd, 22 Ark. 535; Pryor v. 
Ryburn, 16 Ark. 671; Lemon v. Rec- 
tor, 15 Ark. 436. 

Cal.—Holland v. Kelly, 171 P 421. 

Colo.—Hall v. Cowles, 15 Colo. 343, 
25 P 705. 

Conn.—Taber v. Packwood, 1 Day 
50. 


Ga.—Bryant v. Atlantic Coast Line 
R. Co., 119 Ga. 607, 46 SE 829; Peo- 
ple’s Nat. Bank v. Cleveland, 117 Ga. 
908, 44 SE 20; Smith v. Turner, 112 
Ga. 533, 37 SE 705; Thompson v. 
Fenn, 100 Ga. 234, 28 SE 39; Morgan 
v. Woods, 69 Ga. 599; Murphy v. 
Pound, 12 Ga. 278; Worthy v. John- 
son, 8 Ga. 286, 52 AmD 399. 

Ind.—Jewell v. Gaylor, 157. Ind. 
188, 60 NE 1083; Humphries v. Davis, 
100 Ind. 369; Pond v. Sweetser, 85 
Ind. 144; Dovglass v. McCarer, 80 
Ind. 91; Turner y. Campbell, 34 Ind. 
317; Fillingin v. Wylie, 3 Ind. 163. 

Iowa.—Lewis v. Lewis, 166 NW 
107; Lewis v. Lewis, 156 NW 332, 
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an action to re- 
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distributees.®° 


je ~Ky.—Martin v. Franklin, 159 Ky. 
816, 169 SW 599; Layne v. Clark, 152 
Ky. 310, 153 SW 437; Williams v. 
Coffman, 101 SW 919, 31 Kyl 151; 
Nelson v. Nelson, 96 SW 794, 29 KyL 
885; Loyd v. Loyd, 46 SW 485, 20 
KyL 347; McChord v. Fisher, 13 B. 
Mon. 193; Emerson vy. Staton, 3 T. B. 
Mon. 116. 

Md.—Schaub v. Griffin, 84 Md. 557. 
36 A 443; Hanson v. Hanson, 4 Gill 
69; Neale v. Hagthrop, 3 Bland 551. 

Mass.—Gale y. Nickerson, 151 Mass. 
428, 24 NE 400, 9 LRA 200. 

Mich.—Palmer v. Palmer, 55 Mich. 
293, 21 NW 352. 

Miss.—Jones vy. Clemmer, 98 Miss. 
508, 519, 54 S 4; Marshall v. King, 


24 Miss. 85; Browning y. Watkins, 
18 Miss. 482; Miller v. Womack, 
Freem, 486. 


Mo.—Toler v. Judd, 262 Mo. 344, 
171 SW 339; Pullis v. Pullis, 178 Mo. 
683, 77 SW 753; Hellmann v. Wellen- 
kamp, 71 Mo. 407; Smith v. Denny, 37 
Mo. 20; Adey v. Adey, 58 Mo. A. 408; 
McMillan v. Wacker, 57 Mo. A. 220; 
Barnes v. Prewitt, .28 Mo. A. 163; 
State v. Moore, 18 Mo. A. 406. 

Nebr.—Sharp v. Citizens’ Bank, 70 
Nebr. 758, 98 NW 50. 

N. H.—Champollion v. Corbin, 71 
N. H. 78, 51 A 674; Weeks v. Jewett, 
45 N. H. 540. 

N. J.—Crawford v. Lees, 84 N. J. 
Eq. 324, 93 A 201; Buchanan v. Bu- 
chanan, 75 N. J. Eq. 274, 276, 71 A 
745, 1388 AmSR 563, 22 LRANS 454 
and note, 20 AnnCas 91 (reviewing 
Capen Shaver v. Shaver, 1 N. J. Eq. 

N. Y.—Hart v. Goadby, 138 App. 
Div. 160, 123 NYS 166; Nunnally v. 
Robinson, 113 App. Div. 848, 99 NYS 
594; Beecher v. Crouse, 19 Wend. 306; 
Woodin v. Bagley, 13 Wend, 453. And 
see Segelken v. Meyer, 94 N. Y. 473, 
5 NYCivProc 1 (recognizing the gen- 
eral rule). 

N. C.—Varner v. Johnston, 112 N.C. 
570, 17 SE 483; Davidson v. Potts, 42 
Ree 272; Nance v. Rowell, 39 N. C. 

Oh.—Davis v. Corwine, 25 Oh. St. 
668; Reed v. Jordan, 12 Oh. Cir. Ct. 
161,.5 Oh. Cir. Dec. 527. 

S. C.—Fripp v. Fripp, 14 S. C. Eq. 
oa Bradford v. Felder, 7 S.C. Eq. 


Tenn.—Alexander v. Espy, 6 Hum- 
phr. 157; Puckett v. James, 2 Hum- 
phr. 565; Thurman v. Shelton, 10 
Yerg. 383; Upchurch y, Anderson, 
(Ch, A.) 62 SW 1115; Trafford v. Wil- 
kinson, 3 Tenn. Ch. 449. 

Tex.—Bufford v. Holliman, 10 Tex. 
560, 60 AmD 223; Lacy v. Williams, 
8 Tex. 182. 

Wis.—McKenney v. Minahan, 119 
Wis. 651, 97 NW 489. 

‘Tt is undoubtedly the general rule 
that a distributee cannot sue, either 
at law or equity, to recover the per- 
sonal estate of the decedent,” Jones 


Property in General.?’ 
title to personal property of an intestate vests in 
his administrator,?* he is the proper person to sue 
to recover such property or for damages for in- 
jury thereto prior to the close of administration,?9 
and such action cannot be maintained by heirs or 
To this rule the courts recognize an 
exception in cases where there is no administra- 
tion and no necessity for any because there are 
no debts against the estate and nothing remains to 
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by him.?* Although, under a contract allowing de- 
cedent to mine minerals, and requiring him to pay 
a specified royalty annually whether minerals were 
taken or not, his heirs cannot enforce the contract: 
without tendering payment of accrued royalties,?> it 
is not a condition precedent to the maintenance of 
an action of ejectment by a sole heir that he first 
seek a rescission of partition proceedings which are 
wholly null and void.?° 


Actions in Relation to Personal 
As a general rule, since the 


v. Clemmer, supra. 

“The general rule, supported by all 
the authorities in this as in other 
jurisdictions, is that in the absence 
of special circumstances an heir can- 
not maintain an action for the re- 
covery of or affecting the personal 
estate of his decedent.’ Holland v. 
Kelly, (Cal.), 171 _P 421, 423. 

“Heirs, next of kin and creditors 
cannot, in their,own names, prose- 
cute actions at law or suits in equity 
to recover the unadministered estate 
of a decedent or to collect debts or 
other choses in action due him. Such 
suits can be maintained only by the 
qualified personal representatives of 
the deceased.” Buchanan v. Buchan- 
an, supra. 

[a] “The reason of the rule is 
that the legal title goes to such legal 
representative for the purpose of 
paying debts, legacies, and making 
distribution, and the interest alone 
of the distributees is in what re- 
mains after payment of the debts.” 
Jones v. Clemmer, 98 Miss. 508, 519, 
54S 4, 

[b]. The rule has been applied in 
an action: (1) Of detinue. Daven- 
port v. Brooks, 92 Ala. 627, 9 S 153; 
Huddleston v. Huey, 73 Ala. 215; Mil- 
ler v. Hatman, 11 Ala. 609; Bell v. 
Hogan, 1 Stew. (Ala.) 536. (2) Of 
replevin. Adey v. Adey, 58 Mo. A. 
408; McMillan v. Wacker, 57 Mo. A, 
220. (3). Of + trover. Beecher vw, 
Crouse, 19 Wend. (N. Y.) 306. (4) 
To recover the intestate’s share in 
the estate of another person who died 
intestate. Plunkett v. Kelly, 22 Ala. 
655. (5) Also, the children or dis- 
tributees of a deceased legatee can- 
not collect or sue for the legacy, but 
the personal representative must 
eollect and sue. Sullivan v. Lawler, 
72 Ala. 68; Purcelly v. Carter, 45 Ark, 
299; Whelan v. Edwards, 31 Ark. 723; 
Marcenaro v. Mordella, 10 La. Ann. 
772; Hanson v. Hanson, 4 Gill (Md.) 
69; Gale v. Nickerson, 151 Mass. 428, 
24 NE 400, 9 LRA 200; Shaver v. Sha- 
ver, 1 N. J. Eq. 437; Puckett v. James, 
2 Humphr. (Tenn.) 565; Trafford v. 
Wilkinson, 3 Tenn. Ch. 449. (6) Even 
after an order of distribution has 
been made by the probate court, de- 
eclaring the respective interests of 
the distributees. an heir has no title 
to any specific property, and he can- 
not maintain an action against the 
administrator for its conversion; his 
remedy is on the administrator’s 
bond. Seruggs v. Scruggs, 105 Fed. 
28. (7) Where the probate of a will 
is set aside, an heir, as such, is not 
entitled to an accounting for a share 
of the personal property of the de- 
ceased, which has come to the hands 
of others, as such accounting must 
be in behalf of an administrator. 
Crawford v. Lees, 84 N. J. Eq. 324, 
93 A 201. (8) Where a trustee sued 
to recover dividends on certain stock 
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be done except to collect the assets and distribute 
them among the next of kin;*1 and the lapse of a | 
considerable time after the intestate’s death will 
raise a presumption that there are no debts;*? but 
the exception is confined to suits in equity in some 
Another well established exception is that 
heirs or distributees may sue in equity to recover 
personal assets of the estate, where such a suit is 
necessary for their protection because of fraud, col- 
lusion, insolvency, or neglect or refusal to sue, on 
the part of the administrator, or other special cir- 
cumstances ;*4 but it must be a clear case of col- 
lusion in order to entitle the heirs or distributees 
to sue on that ground;** and in one jurisdiction the 
refusal of the administrator to sue is held not to 
afford sufficient grounds for allowing the heirs or 
Next of kin may obtain 
an injunction and the appointment of a receiver for 
the purpose of conserving personalty of decedent 
in the hands of a third person pending the appoint- 


states.3% 


distributees to do go.°° 


for the benefit of the life tenant, the 
beneficiary, and the latter died pend- 
ing the suit, and the remaindermen 
intervened, also as heirs of the life 
tenant, to recover unpaid dividends 
which had been declared prior to his 
death, a suit is not maintainable by 
them as heirs at law, because the 
right to recover personal property 
was in the administrator or executor 
of the life tenant, save where the 
trustee might have a right to recover 
it as part of the trust estate. Peo- 
ple’s Nat. Bank v, Cleveland, 117 Ga. 
908, 44 SE 20. 

Right of heirs and distributees to 
collect choses in action by suit see 
infra § 182. 

31. Ala.—Teal v. Chancellor, 117 
Ala. 612, 
more, 52 Ala. 124; Marshall v. Crow, 
29 Ala. 278; Vanzant v. Morris, 25 
Ala. 285. 

ak —Humphries v. Davis, 100 Ind. 


Miss.—Jones v. Clemmer, 98 Miss. 
508, 54 S 4; Ricks v. Hilliard, 45 Miss. 
Sper Andrews v. Brumfield, 32 Miss. 


Mo.—MeDowell v. Christian Church 
Orphan School, 87 Mo, A. 386. Contra 
Adey v. Adey, 58 Mo. A. 408; State v 

* Moore, 18 Mo. A. 406. 

N. ¥.—Segelken y. Meyer, 94 N. Y. 
473; Hyde v. Stone, 7 Wend. 354, 22 
AmD 582. 

Okl.—Muskogee First Nat. Bank v. 
Tevis, 29 Okl. 714, 119 P 218, 

Pa.—Roberts v. Messinger; 134 Pa. 
298, 19 A 625; Lee v. Gibbons, 14 
Serge. & R. 105. 

S. C.—Grant v. Poyas, 62 S. C. ape 
40 eg 891; Huson v. Wallace, 18'S, 


Eq 
Fisher, 96 Tenn. 


Tenn.—Hurt v. 
570, 35 SW 1085; Christian v. Clark, 
6 Lea 


ee 630; Smith v. Gooch, 

Tex.—Bufford v. Holliman, 10 Tex. 
560, 60 AmD 223; Goldstein v. Sus- 
holtz, 46 Tex. Civ. A. 582, 105 SW 
219; Rylie v. Stammire, (Civ. A.) 77 
SW 626. 

Wash.—Tucker v. Brown, 9 Wash. 
357, 37 P 456. 

“However, in this and some other 
states there is a _ well-established 
exception to the rule, which is that 
if there be no valid outstanding debts 
against the estate, and no adminis- 
tration, or if there has been admin- 
istration, which has been finally set- 
tled, the distributees may sue in 
chancery to recover the personal ef- 
fects of the decedent.”' Jones. v. 
Clemmer, 98 Miss. 508, 519, 54 S 4. 

[a] Where the decedent was a for- 
eigner, never having been a resident 
of the United States or transacted 
business in the country, and owed no 
debts, his heirs can maintain actions 
without administration. Tucker v. 
Brown, 9 Wash. 357, 37'P 456, 


23 S 651; Fretwell vy. McLe-! 


or 
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32. Bufford v. 
560, 60 AmD 2238. 

83. Jones v. Clemmer, 
508, 54S 4. 

84. Ga.—Anderson v. Goodwin, 125 
Ga. 663, 54 SE 679; Southwestern R. 
Co. v. Thomason, 40 Ga. 408; Worthy 
v. Johnson, 8 Ga. 236, 52 AmD 399. 

Ky.—McChord v. Fisher, 13 B. Mon. 
193; Thomas v. White, 3 Litt. 177, 14 
AmD 56; Leslie v. Purcell, 9 Kyl 
682; Wilson v. Hodges, 6 KyL 296. 

Nebr.—Prusa v. Everett, 78 Nebr. 
251, 113 NW 571, 78 Nebr. 250, 110 


Holliman, 10 Tex. 
98 Miss. 


NW 5 
3 N. Y.—Randel v. Dyeit, 38 Hun 
47 

N. C.—Fleming v. McKesson, 56 
N. Ke 316. 

Ss. D.—Bem v. Shoemaker, 10 S. D. 


453, 74 NW 239; Trotter v. Mutual 
Reserve Fund L. Assoc., 9 S. D. 596, 
70 NW 843, 62 AmSR 887. 

deat .—Mason y. Spurlock, 4 Baxt, 
sae Ae oe v. Gregory, 21 Tex. 
Va.—Roberts v. King, 10 Gratt. (51 
Va.) 184. 

WwW. Va.-Matheny v. Ferguson, 55 
W. Va. 656, 47 SE 886. 

‘Wis.—Rowell v. Rowell, 122 Wis. 1, 
99 NW 473. 

And see Hadley v. Hadley, 73 Or. 
179, 144 P 80 (holding that, where a 
personal representative refuses to in- 
ventory partnership property stand- 
ing in the name of the surviving 
partner, the widow may apply in 
equity to reduce to the possession of 
the administrator the outstanding 
assets, but the suit can operate only 
in aid of administration). 


835. McLendon vy. Woodward, 25 
Ga. 252. : 
36. Toler v. Judd, 262 Mo. 344, 352, 


171 SW 339 (where the court said: ! 


“This position of counsel for plain- 
tiffs is untenable, for the reason that 
this court has repeatedly held that 
if an administrator, in a proper case, 
refused to bring an action for the 
recovery of personal property belong- 
ing to the estate, the remedy of the 
heir is either by a suit on. his bond, 
or to institute proper proceedings in 
the probate court to have him re- 
moved from office, and have another 
appointed in his stead’). 

37. Buchanan v. Buchanan, 75 
N. J. Eq. 274, 71 A 745, 138 AmSR 
563, 22 LRANS 454, 20 AnnCas 91 
[rev 73 _N. J. Hq. 544, 68 A 780]. 

38. Hubbard vy. Urton, 67 Fed. 419; 
Lacy v. Williams, 8 Tex. 182. Com- 
pare. Puder v. Agler, 242 Fed. 95 
(holding that, under the Ohio law. 
the sole heir and distributee cannot 
maintain a suit to recover assets 
which were fraudulently concealed 
from the administrator, even though 
all debts of the estate have been paid, 
and though the administrator has 
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ment of an administrator or the trial of title to the 
property in a suit to which the personal representa- 
tive is a party, provided the property in question 
actually or presumptively belongs to the estate, is 
in danger of loss if not so protected, and provided 
the suit is not in effect one to dispense with a per- 
sonal representative and have the title adjudica- 
ted;°7 and they may also maintain actions with re- 
“spect to personalty after the administration has 
been closed and all debts paid.*8 
or renunciation by an administrator of his right to 
certain personal property as assets has been held 
sufficient to allow the heirs to sue for its recovery.®® 


Also, the waiver 


Choses in Action. It is a general 


rule that the title to choses in action and the right 
to sue thereon are in the administrator,*® so that 
actions thereon cannot be maintained by the heirs 
or distributees, either at law or in equity;** and to 
avoid the application of this rule it is necessary to 
bring the particular case within one of the excep- 


filed a final account and an order has 
been made approving it and dis- 
charging him, as title to all personal 
property of the decedent vests in 
his personal representative and, not- 
withstanding the filing and approval 
of the fihal account, the estate in ef- 
fect remains open and his power con- 
tinues so far as is necessary to the 
actual administration of all assets). 

39. UHendrick v. Robinson, 7 Dana 
(Ky.) 165. 

40. See Executors and Adminis- 
trators [18 Cye 175, 353]. 

41. U. §——-Newman Vv. Schwerin, 
61 Fed. 865, 10 CCA 129; Chaplin v. 
U. S., 19 Ct. Cl 424, 

Ala.—Sullivan vy. Lawler, 72 Ala. 

45 Ark, 


68. 

Ark.—Purcelly v. Carter, 
299; Whelan v. Edwards, 31 Ark. 723; 
Anthony v. Peay, 18 Ark. 24; Lemon 
v. Rector, 15 Ark. 436; Johnson. v. 
Pierce, 12 Ark, 599, 

Cal.—Holland v. Kelly, 171 P 421. 

Colo.—Hall v. Cowles, 15 Colo. 343, 
25 P 705. 

Conn.—West v. Howard, 20 Conn. 


81 
jil—Leamon v. McCubbin, 82 Ill. 


Ind.—Brunson v. Henry, 140 Ind. 
455, 39 NE 256; Finnegan vy. Finne- 
gan, 125 Ind. 262, 25 NE 341; Pond 
v. Sweetser, 85 Ind. 144; Begien v. 
Freeman, 75 Ind. 398; Ferguson v. 
Barnes, 58 Ind. 169; Frink v. Bellis, 
33 Ind. 135, 5 AmR 193; Walpole v. 
Bishop, 31 Ind. 156; Hall v. Bramlee, 
28 Ind. A. 178, 62 NE 457; Murray 
v. Cazier, 23 Ind. A. 600, 53 NE 476, 
55 NE 880. 

Iowa.—Lewis vy. Lewis, 166 NW 107, 
110; Lewis v. Lewis, 156 NW 332; 
Baird v. Brooks, 65 Iowa 40, 21 NW 
163; Haynes v. Harris, 33 Iowa 516; 
Rhodes v. Stout, 26 Iowa 313. 

Kan.—Presbury v. Pickett, 1 Kan. 
A. 631, 42 P 405. 

Ky.—Boughner v. Sharp, 144 Ky. 
320, 138 SW /375; Loyd v. Loyd, 46 
Sw 485, 20/KylL 347; McChord v. 
Fisher, 13 B. Mon. 193; Brunk y. 
Means, 11 B. Mon. 214; Higdan v. 
Beck, 7 Ky. Op. 126. See also Wig- 
gins v. Cracraft, 40 SW 907, 19 KyLR 
477 (holding that a judgment order- 
ing a sale of land to pay a debt due 
a decedent could not be revived by 
his heirs, as they had no right to 
collect debts due the decedent). 

Md.—Schaub v. Griffin, 84 Md. 557, 
36 A 443; Hanson v. Hanson, 4 Gill 
69. 

Mass.—Gale v. Nickerson, 151 Mass. 
428, 24 NE 400, 9 LRA 200; Smith v. 
Dyer, 16 Mass. 18. 

Mich.—Bourget v. Monroe, 58 Mich. 
563, 25 NW 514; Hollowell v. Cole, 25 
Mich. 345. 

Miss.—Kitchins v. Harrall, 54 Miss, 
474; Miller v. Womack, Freem. 486. 

Mo.—Hellman v. Wellenkamp, 71 


For later cases, developments and changes in the law see cumulative Anndtations, same title, page and note number, 
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tions thereto,*2 


Mo. 407; Brueggeman v. Jurgensen, 
24 Mo. 87; Jacobs v. Maloney, 64 Mo. 


rine State v. Moore, 18 Mo. A. 
Nebr.—Cox v. Yeazel, 49 Nebr. 343, 
68 NW 483. 


N. J.—Mathis v. Sears, 3 N. J. L. 
a Shaver v. Shaver, 1 N. Eq. 


N. Y¥.—Gerber v. State Bank, 167 
App. Div. 263, 152 NYS 698; Nichols 
v. Smith, 164 App. Div. 304, 150 NYS 


ine Clason yv. Lawrence, 3 Edw. 
48. 

N. C.—Nance v. Powell, 39 N. C. 
297; Foster v. Cook, 8 N.C. 509. 


Oh.—McBride v. Vance, 73 Oh. St. 
258, 76 NE 938, 112 AmSR 723, 4 Ann 
Cas 191 and note; Rousch v. Hundley, 
2 Oh. Dec. (Reprint) 445, 3 WestL 
Month 126; Barrielle v. Bettman, 199 
Fed. 838 (applying law of Ohio). 

Pa.—Oudry-Davis v. Findley, 64 
Pa. Super. 92; Griffin v. Brower, 21 
Pa, Co. 188. 

S. C.—Darwin v. Moore, 58 S. C. 
164, 36 SE 539; Kaminer vy. Hope, 9 
S. C263: 

S. D—Mears v. Smith, 19 S. D. 79, 


102 NW 295. 
Tenn.—Trafford v. Wilkinson, 3 
Vaughn, 86 


Tenn. Ch. 449. 
Tex —Richardson v. 
Tex. 93, 23 SW 640 [aff (Civ. A.) 22 
SW 1112]; Webster v. Willis, 56 Tex. 
aoe Cochran y. Thompson, 18 Tex. 
2 


“As long as the administration is 
pending neither law nor equity will 
entertain an action by an heir against 
an alleged debtor of the estate to re- 
cover an heir’s portion or share of 
the amount which that debtor owes 
the estate.” Lewis v. Lewis, (lowa) 
166 NW 107, 110. 

[a] “fhe reason for this rule (1) 
is a very sound one. So long as 
there is an administrator he is en- 
titled to recover all debts due the 
estate; besides, the heirs can have no 
right to sue for and recover debts 
due the estate when such amounts 
may be needed to make payment to 
the creditors of the estate. The 
claims of creditors are paramount to 
the rights of heirs.” Magel v. Milli- 
gan, 150 Ind. 582, 586, 50 NE 564, 65 
AmSR 382.. (2) “Any rule by which 
an heir may interfere with the due 
course of administration and bring 
action in his own right against a 
debtor of the estate for the recovery 
of a debt, or part of a debt, due the 
estate, would result in inextricable 
confusion and endless litigation and 
expense.” Lewis v. Lewis, (Iowa) 
166 NW 107, 110. 

{b] The rule has been applied to 
actions: (1) For money due. Wal- 
pole y. Bishop, 31 Ind. 156. (2) On 
a covenant in a bond to pay money to 
a person “or his heirs or legal rep- 
resentatives.” Johnson v. Pierce, 12 
Ark. 599. (3) On a mortgage. Smith 
vi. Dyer, 16 Mass. 18; Griffin v. 
Brower, 21 Pa. Co. 188; Darwin v. 
Moore, 58 S. C. 164, 36 SE 539. (4) 
On a note. Boughner v. Sharp, 144 
Ky. 320, 138 SW 375; McBride v. 


These exceptions are to the ef- 
fect that the heirs or distributees may sue on a 
chose in action where there is no administration and 
where there are no debts of the estate or tney have 
all been paid, and nothing remains but to reduce 
the assets to possession and distribute them to the 
heirs or next of kin;** where, there being no debts, 
the estate is divided by agreement among the heirs 
and distributees, and a distributee to whom a note, 
or note and mortgage, is allotted as part of his 
share sues thereon in his own name;** where the 
estate has been finally settled **® and title to a par- 
ticular chose in action has been ‘vested in one or 
more distributees by the decree of distribution 46 
or otherwise ;** where, during the administration of 
an estate having no ereditors, and with the con- 
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or other special 


AmSR 723, 4 AnnCas 191 and note; 
Mears v. Smith, 19 S. D. 79, 
NW 295. (5) A suit against a debtor 
of a decedent by the next of kin 
cannot be maintained on the ground 
that the administrator could not 
prove the case if suit were brought 
by him, but that he could be a wit- 


ness in a suit brought by others. 
Nance y. Powell, 39 N. C. 297. (6) 
Where a husband purchased land 


with funds claimed to be his wife’s 
separate property, and sold and con- 
veyed it to a purchaser having no 
notice of the trust, the heir of the 
wife, after her death, could not main- 
tain a suit against the husband for 
relief, as the right of the wife vested 
in her administrator, and he alone 
could sue. West v. Howard, 20 Conn. 
581. 

Actions relating to real property 
see supra § 180. 

42. Hill v. Maffett, 3 Ga. A. 89, 
59 SE 325; Magel v. Milligan, 150 Ind. 
582, 50 NE 564,65 AmSR_ 382; 
Humphries v. Davis, 100 Ind. 369; 
Church v. Grand Rapids, etc., R. Co., 
70 Ind. 161; Wiggins v. Cracraft, 40 
SW 907, 19 KyL 477; Turner v. Ger- 
ald, 16 KyL 30. 

43. Ala—McGhee v. Alexander, 
104 Ala. 116, 16 S 148; Wright v. 
Robinson, 94 Ala. 479, 10 S 319 (suit 
to foreclose mortgage); Cooper v. 
Davison, 86 Ala. 367, 5 S 650 (suit to 
foreclose mortgage); Sullivan v. 
Lawler, 72 Ala. 68; Vanzant v. Mor- 
ris, 25 Ala. 285. 

Ark.—Crane v. Crane, 51 Ark. 287, 
11 SW 1 (scire facias to revive judg- 
ment). 

Ind.—Robertson v. Robertson, 120 
Ind. 333, 22 NE 310; Holzman v. Hib- 
ben, 100 Ind. 338; Salter v. Salter, 98 
Ind, 522; Williams v. Riley, 88 Ind. 
290; Begien v. Freeman, 75 Ind. 398 
(action by widow who was: sole heir); 
Moore v. Monroe County, 59 Ind. 516; 
Ferguson v. Barnes, 58 Ind. 169; 
Schneider v. Piessner, 54 Ind. 524; 
Mitchell v. Dickson, 53 Ind. 110; Mar- 
tin v. Reed, 30 Ind.. 218; Craig v. 
Norwood, 61 Ind. A. 104, 108 NE 395. 

Miss.—Kitchins v. Harrall, 54 Miss. 
474; Rieks v. Hilliard, 45 Miss. 359 
(recovery of compensation for use of 
personal property); Hargroves v. 
Thompson, 31 Miss. 211. 

Nebr.—Cox v. Yeazel, 49 Nebr. 343, 
68 NW 483. ‘ 

N. Y.—McDowl v. Charles, 6 Johns. 
Ch. 132 (sustaining a suit in equity 
where plaintiff and defendant were 
the only heirs, and there were no 
debts against the estate, and defend- 
ant, who was indebted to the estate, 
would not administer, and there was 
no other person entitled to the ad- 
ministration). 

Tenn.—Hurt v. Fisher, 96 Tenn. 

61 


570, 35 SW 1085. 

Tex.—Walker v. Abercrombie, 
Tex. 69 (action of debt on judgment); 
America Sun L. Ins. Co. v., Phillips, 
(Civ. A.) 70 SW. 603 (action on life 
insurance policy); Hynes v. Winston, 
(Civ. A.) 54 SW 1069 (holding also 
that the heirs could sue although an 


Vance, 73 Oh, St. 258, 76 NE 938, 112! administration was pending in an- 
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sent of the heirs and the subsequent approval of 
the court, the administrator transfers a mortgage 
belonging to the estate to one of the heirs in part 
satisfaction of his share ;*® where the time for grant- 
ing letters of administration has expired without an 
administrator being appointed;+® where administra- 
tion has ceased by the death or resignation of the 
administrator, and for a long time there has been 
no effort to renew it;°° where the administrator dies 
pending an action by him, after the estate has been 
settled and all debts paid;** where, although the 
debts of the estate have not been paid, a long 
time has elapsed without any effort to administer ;>2 
or where, by reason of fraud, collusion, insolvency, 
or refusal to sue on the part of the administrator, 


circumstances, it is necessary for 


other state). 

Vt.—Babbitt v. Bowen, 32 Vt. 437 
(suit on note and to foreclose mort- 
gage). 

But see infra note 59. 

44, Braun v. Pettyjohn, 176 Ala. 
592, 58 S 907; Carter v. Owens, 41 
Ala. 217; Martin v. Reed, 30 Ind. 
218; Granger v. Harriman, 89 Minn. 
303, 94 NW 869; Babbitt v. Bowen, 


32 Vt. 437. But see infra note 60. 
45. U. S.—Hubbard vy. Urton, 67 
Fed. 419, 
Ala.—Wooten v. Steele, 98 Ala, 252, 
13S 563. 
Vio toaadte tat v. Gorke, 204 Ill. A, 
Kan.—Humphreys v. Keith, 11 
Kan. 108. 


Minn.—Pratt v. Pratt, 22 Minn. 148. 


ivaivads v. McIntyre, 38 Pa. Co. 
Tex.—Lacy v. Williams, 8 Tex. 182. 
West v. Mears, 17 ‘Cal. A. 


46. 

718, 121 P 700. 

47. Suit v. Crawford, 100 Ky. 355, 
38 SW 500, 18 KyL 784 (holding that 
when an administrator has paid all 
debts, settled his accounts, and 
turned a note of the estate over to 
the heirs, they may sue thereon in 
their own name without appointment 
of an administrator de bonis non). 

48. Plummer v. Park, 62 Nebr. 665, 
87 NW _ 534. 

49. Phinny vy. Warren, 
332,°1 NW 522, 3 NW 157. 
infra note 61. 

[a] Lapse of time as removal of 
obstacle to suit.—In an equitable suit 
on a promissory note the court said: 
“Tt is shown that the statutory period 
has expired and that no administra- 
tor can be appointed. Whether the 
heirs can now be regarded as holding 
the legal title to the note we need 
not determine. They acquired an in- 
terest in it at the death of the intes- 
tate, subject only to such rights as 
an administrator might have if one 
should be appointed. Perryman y. 
Green, 39 Ala. 133; Thompson v. 
Thomas, 80 Miss. 152. As no ad- 
ministrator can now be appointed, it 
appears to us that their interest is 
subject to nothing. Whatever ob- 
staele, then, there might have been 
at one time to their maintaining an 
action, it has ceased to exist.” 
Phinny . Warren, 52 Iowa 332, 333, 
1 NW 522, 3 NW 157. 

50. Sanders v. Moore, 52 Ark. 376, 
12 SW 783. 

51. Crane vy. Crane, 51 Ark. 287, 11 
SW 1 (death of administrator pend- 
ing scire facias to revive judgment). 
And see Clay 'v. Clay, 13 Tex. 195 
(holding that suits on two judgments 
recovered in the state by a foreign 
administrator for the benefit of the 
heirs may be maintained by the heirs, 
where the foreign administrator is 
dead and a sufficient time has elapsed 
to raise a presumption that all debts 
of the estate are barred, and that the 
administration has been closed and 
the assets thereof turned over to the 
heirs). 

52. Graves v. Pinchback, 47 Ark. 
470, 1 SW 682. 


52 Iowa 
But see 
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distributees or heirs to sue in equity to enforce their 
However, heirs or distributees do not be- 
come entitled to sue for debts or demands owing 
the estate by reason of the mere fact that before 
the estate has been fully administered the admin- 
istrator has died ®* or been discharged,*? or has 
settled his accounts so far as he has administered ;°° 
and under a statute providing that, where all the 
heirs of an intestate are of full age and there are 
no liabilities and no administration, they may sue 
for, recover, and collect all demands left by the in- 
testate, suit cannot be brought by them on a note 
which is a part of the estate until all of them are 
of age,°? as the statute is limited to cases where all 
persons interested in distribution of the estate are 
Also, in certain states the courts do 
not recognize some of the exceptions already men- 
tioned, such as the exceptions which allow the dis- 
tributees to sue where there are no debts and no 
or where the distributees have 


rights.°* 


of full age.®§ 


administration,°® 


53. Ala.—Tillery v. Tillery, 155 
Ala. 495, 46 S 582. 

Ky.—Loyd v. Loyd, 46 SW 485, 20 
KyL 347; McChord vy. Fisher, 13 B. 
Mon. 193. 

N. C.—Fleming v. McKesson, 56 
N. C. 316 (administrator under influ- 
ence of the debtor to the estate); 
Nance v. Powell, 39 N. C. 297. 

Or,—In re Marks, 81 Or. 632, 160 
P 540. 

S. D.—Trotter v. Mutual Reserve 
Fund L. Assoc., 9 S. D. 596, 70 NW 
843, 62. AmSR 887. 

54. Miller v. Womack, Freem. 
(Miss.) 486 (holding that after the 
death of an administrator the dis- 
tributees cannot sue a debtor of the 
estate, but that such action must be 
brought by the administrator de 
bonis non, except under special cir- 
cumstances not existing in the par- 
ticular case). 

65. Cox. v. Yeazel, 49 Nebr. 343, 
68 NW 483. 

56. Culver v. Yocum, 9 KyL 148. 

57. Chisholm v. Crye, 83 Ark, 495, 
104 SW 167. 

58. Carpenter v. Hazel, 128 Ark. 
416, 194 SW 225. 

59. Hill v. Moore, 8 KyL 538; Mur- 
phy v. Hanrahan, 50 Wis. 485, 7 NW 
436. 

60. Rousch v. Hundley, 2 Oh. Dec. 
(Reprint) 445, 3 WestLMonth 126. 

61. Brown , :v.. +, Bibb,,...2,...Coldw. 
(Tenn.) 434; Trafford v. Wilkinson, 3 
Tenn. Ch. 449. 

62. Hill v. Maffett, 3 Ga. A. 89, 
59 SE 325. 

[a] Reason for distinction.—‘‘The 
sole question in this case is whether 
the heirs at law of an intestate who 
died free from debt, leaving no 
minors or other persons not sui juris 
interested in his estate, may, in their 
own names and without: the interven- 

_ tion of an administrator, maintain a 
distress warrant against one who is 
indebted to the estate upon a rent 
note made to the intestate in his life- 
time. Expediency, in such cases, 
loudly argues for an affirmative an- 
swer, but the law says no. The dic- 
tates of the law are superior,to the 
dictates of expediency. . .. Absence 
of debts and of minor heirs does not 
preclude the possibility of adminis- 
tration. A recovery by the heirs at 
law would not be a bar to a suit by a 
subsequently appointed administra- 
tor. Thus the debtor might be sub- 
jected to the liability of two suits. 
The rigidity of the rule forbidding 
suits by the heirs for the recovery 
of personalty is not so closely ob- 
served in courts of,,equity as in 
courts of law. Upon’ the death of 
the intestate the heirs at law are 
invested with the equitable title to 
the personalty. Therefore, in equi- 
table actions, the courts may allow 


direct and immediate suits by the: 
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Ancestor. 


is no administrator 
and no creditor.” Hill v. Maffett, 3 
Ga. A..89, 91, 59 SE 325. 

63. Munoz v. San Juan Dist. Ct, 
14 Porto Rico 20. 

64. Trubody v. Trubody, 137 Cal. 
172, 69 P 968; Snyder v. Snyder, 131 


heirs when there, 


Mich. 658, 92 NW . 353; Rakes v. 
Brown, 34 Nebr. 304, 51 NW _ 848; 
King v. Boyd, 4 Or. 326. And see 


cases infra notes 65-70. 


65. Ala.—Sharp v. Robertson, 76 
Ala. 343. 

Jll.—Illinois Land, etce., Co. v. Bon- 
ner, 75 Ill. 315. 


Ind.—Gillenwaters vy. Campbell, 142 
Ind. 529, 41 NE 1041. 
Ky.—Breckenridge_ v. OE anew 1 
J. J. Marsh. 236, 19 AmD 71 
4 Md. —Levering v. Heighe, 2 Md. Ch. 
#3 


Miss.—Harvey v. Briggs, 68 Miss. 
60, 8 S 274, 10 LRA 62. 

Mo.—Harris v. Ross, 86 Mo. 89, 56 
AmR 411; Ferguson v. Bell, 17 Mo. 


347. 
N. Y.—O’Rourke vy. Hall, 38 App. 
81 Tex. 


Div. 534, 56 NYS 471. 
Tex.—Searcy v. Hunter, 
644, 17 SW 372, 26 AmSR 837; Veal 
yv. Fortson, 57 Tex. 482. 
Eng.—Whittingham’s Case, 8 Coke 
sees 77 Reprint 537. 
U. S.—Harding v. Handy, 11 
Wheat. 103, 6 L. ed. 429; German Sav., 
etc., Soc. v. De Lashmutt, 67 Fed. 


399. 
sae .—Kennedy v. Marrast, 46 Ala. 


Ind.—Physio-Medical 
Wilkinson, 108 Ind. 314, 9 NE 167; 
Northwestern Mut. F. Ins. i 
Blankenship, 94 Ind. 535, 
185; Schuff v. Ransom, 79 Ind. 458; 
Somers v. Pumphrey, 24 Ind. 231. 

Ky.—Adkins v. Adkins, 171 Ky. 762, 
188 SW 843; Wall v. Hill, 1 B. Mon. 
290, 36 AmD 578. 

Me. —Hovey v. Hobson, 53 Me. 451, 
89 AmD 705, 

Md.—Evans v. Horan, 52 Md. 602. 

Mich.—Hunt v. Rabitoay, 125 Mich. 
137, 84 NW 59, 84 AmSR 563; Rogers 
Vv. Pre pes or 49 Mich. 192, 13 NW 
512. 

Mo.—McAnaw Vv. Tiffin, 143 Mo. 667, 
45 SW 656. 

N. J.—Haton v. Eaton, 37 N. J. L. 
108, 18 AMR 716; Foth v. Ellenberger, 
(Ch.) 47 A 216; Hall v. Otterson, 52 
N. J. Eq. 522,.28 A 907 [aff 53 N. J. 
Eq. 695, 35 A‘i130]. 

Or.—Kingv. ‘Boyd, 4 Or. 326. 

Eng. een s Case, 4 Coke 123b, 
Fitzh. N. Br. 532 

67. U. S.—Harding v. Handy, 11 
Wheat. 103, 6 L. ed. 429. 

Cal. —Trubody v. Trubody, 137 Cal. 
172, 69 P 968. 

D. C.—Webb v. Janney, 9 App. 41. 

Ga.—Kent v. Davis, 89 Ga. 151, 15 
SE 457. 

Ida.—In re Blackinton, 29 Ida. 310, 


College v. 
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divided the estate by agreement and allotted a note 
or mortgage to one of their-number,®° or where the 
time for granting letters of administration has ex- 
pired without an administrator being appointed ;* 
and in Georgia the exception which allows heirs or 
distributees to sue upon a chose in action where 
there are no debts and no administration is recog- 
nized only as to suits in equity and is not allowed 
as regards actions at law.®? 

Under the Porto Rican statute the heirs of a de- 
cedent succeed to all his rights and obligations on 
his death and consequently they have a right of 
action on a mortgage which so descends to them.*®® 


Recovery of Property. Conveyed by 


Heirs or distributees may sue to set 
aside conveyances or transfers of property by the 
intestate and to recover the property °* on such 
grounds as infancy ® or mental incapacity of the 
intestate,®® fraud, duress, or undue influence prac- 
ticed on the intestate,®’ fraudulent alteration,®® il- 


158 P 492. 
Ill.—Warner v. Flack, 278 Ill. 308, 
116 NE 197. 


Kan.—Brown v. Brown, 62 Kan. 
$66, 64 P 599. 
Ky.—Adkins v. Adkins, 171 Ky. 


762, 188 SW 843. 
La.—Grandchampt vs .Billis,) 1211 
La. 340, 46 S 348. 
Mich.—Twist v. Babcock, 48 Mich. 
513, 12 NW 680. 


Miss.—Foxworth v. Bullock, 44 
Miss. 457. 
Nebr.—Rakes y. Brown, 34 Nebr. 


30% 51 NW 848. 
wae Y.—Keenan v. Keenan, 12 NYS 


Okl.—Drake v. Hight, 172 P53, 55 
[cit Cyc]. 

Or.—Hillman vy. Young, 64 Or. 73, 
81, 127 P7938, 129 P 124. 

Vt.—Marsh v. Marsh, 78 Vt. 399, 63 
A 159. 

Wis.—Disch y. Timm, 101 Wis. 179, 
77 NW 196,(holding that, while heirs 
have not so meritorious a standing 
in equity as creditors to set aside a 
deed from their ancestor to his wife 
on the ground of undue influence, yet 
they are entitled to protection). 

Compare Hall y. Hall, 91 Conn. 514, 
519, 100 A 441 (where the court said: 
“The only persons who can maintain 
an action to set aside transfers of 
property on the ground of fraud, 
other than the grantor, or after his 
death, his personal representatives, 
are those to whom the grantor owed 
a debt or duty which will be avoided 
or violated if the transfer is per- 
mitted to stand. ... In this case, it 
matters not whether these transfers 
were procured by fraud, for it does 
not appear that the plaintiff's father 
owed him any debt or duty which 
might be avoided or violated there- 
by. The alleged fraud in procuring 
these transfers was a fraud prac- 
ticed upon the father and not upon 
the plaintiff, and so the personal rep- 
resentatives of the deceased grantor 
are the only persons who can main- 
tain an action to set these transfers 
aside’). 

“As the authority of a personal 
representative to maintain a suit or 
action to set aside transfers of prop- 
erty by a decedent can be exercised 
only when such alienations are in 
fraud of the rights of creditors, it 
must necessarily follow that devisees 
and heirs in cases of solvent estates, 
invoking the maxim that there is no 
right without a remedy, should be 


; permitted to assert their interests to 


property where transfers thereof by 
decedents have been induced by 
fraudulent means or have not been 
executed with the formalities re- 
quired by law.” Hillman y. Young, 
supra. 

68. Young v. Bilderback, 3 N. J. 
Eq. 206. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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legality,®® or failure of consideration,” 
maintenance of some such suits, it is a condition 
precedent that plaintiff place the grantee in statu 
quo by tendering or restoring the purchase money 
paid;"1 and where the suit is based on the incom- 
peteney of the grantor the right of the heirs or dis- 
tributees to sue is dependent on the intestate’s not 
having ratified the transfer or conveyance after 
having become competent;?? but where there has 
been no affirmance by the intestate, the right to 
ratify or repudiate passes to the heirs,’* except in 
some jurisdictions where it is held otherwise.** On 
the other hand an heir who has alienated his in- 
heritance cannot sue to set aside a conveyance by 
his aneestor,’® nor can heirs attack a conveyance 
by the intestate solely on the ground of inadequacy 
of consideration,?® or on the sole ground that it 
operated to deprive them of property which they 
would otherwise have inherited,” or on the ground 
that the transfer or conveyance was made by the 
intestate for the purpose of defrauding his credi- 
tors.78 a 

Effect of will. Although the heirs and next of 
kin of a decedent are without standing to obtain the 
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To the | reassignment of a mortgage alleged to have been 


procured from the decedent by fraud while an ap- 
peal from the probate of a will of the decedent is 
still pending,’® yet heirs at law, seeking in equity 
to set aside a deed of land procured from the intes- 


tate by fraud and undue influence, are not de-’ 


prived of their standing for that purpose because 
the ancestor had executed an instrument purport- 
ing to be a will and to devise the same land to 
the grantees in the deed, where such instrument is 
admittedly invalid for such purpose.®° 

[§ 184] b. Limitations and Laches. The ap- 
plicable statute of limitation runs against the right 
of action of an heir or distributee *! from the time 
of its acerual;®? and sometimes the barring of an 
action by the administrator will also bar an action 
by the heirs or distributees,§* but this is not true 
where the action has to be brought in a state other 
than the one in which the administrator was ap- 
pointed.s* In some eases an action by an heir or 
distributee has been held to be barred by laches,®® 
but in other cases the contrary has been held.8* The 
statute of limitations does not run so as to bar the 
claims of the heirs of a deceased wife as against her 


bes Mills v. Alexander, 21 Tex. 
4 


154. 

70. Cain v. Gray, 146 Ky. 402, 142 
SW 715; Lane v. Lane, 106 Ky. 530, 
50 SW 857, 21 KyL 9. 

71. Bozeman vy. Browning, 31 Ark. 
eee Mills v. Alexander, 21 Tex. 
154 


72. Brown v. Brown, 209 Mass. 
388, 95 NE 796; Ferguson v. Bell, 17 
Mo. 347; O’Rourke v. Hall, 38 App. 
Div. 534, 56 NYS 471; Searcy v. Hun- 
BAY 81 Tex. 644, 17 SW 372, 26 AmSR 


837. 

73. Illinois Land, etc., Co. v. Bon- 
ner, 75 Ill. 315; King v. Sipley, 166 
Mich. 258, 131 NW 572, 34 LRANS 
1058, AnnCas1912D 702. 

Right of heirs of deceased infant 
to avoid conveyance by him see In- 
fants (22 Cyc 548]. 

74. Cooper v. Cockrum, 87 Ind. 
443 (holding that where a wife by 
fraud and undue influence procured 
the deeds of land purchased with the 
individual property of her insane 
husband to be made to her, after the 
death of both, the heirs of the hus- 
band by a former wife cannot main- 
tain an action against the adminis- 
trator of the second wife for a share 
of the realty, since he could not, be- 
ing insane, elect to claim the benefit 
of the purchase during his life, and 
only his personal representative could 
do so after his death). 

75. McCalla v. Bane, 45 Fed. 828; 
Martin v. Martin, 15 La. Ann. 585. 

76. See supra § 113. : 

77. See supra § 113. 

78. Ala.—Dearman vy. Radcliffe, 5 
Ala. 192. 

Colo.—Lathrop v. Pollard, 6 Colo. 
424 


Ill.—Francis v. Wilkinson, 147 Ill. 
eee e5 NE 150; White v. Russell, 79 
Tl. F 

Ind.—Kitts v. Wilson, 130 Ind. 492, 
29 NE 401. 

Iowa.—Wiley v. Carter, 
751, 42 NW_ 566. 

Ky.—Williamson v. Lowe, 172 Ky. 
80, 188 SW 1065; Higgins v. Gose, 144 
Ky. 123, 187 SW 1038; Neal v. Neal, 
82 SW 981, 26 KyL 962; Keeton v. 
Bandy, 74 SW 1047, 25 KyL 233; 
Tinsley v. Tinsley, 7 KyL 295. 

Miss.—Foules v. Foules, 33 S 972; 
Winn vy. Barnett, 31 Miss. 653; Gully 
v. Hull, 31 Miss. 20; Snodgrass v. 
Andrews, 30 Miss. 472, 64 AmD 169; 
Ellis v. McBride, 27 Miss. 155. 

Mo.—Rowley vy. Rowley, 197 SW 
152: Thomas v. Thomas, 107 Mo. 459, 
18 SW 27; Hall v. Callahan, 66 Mo. 
316; McLaughlin v. McLaughlin, 16 
Mo. 242; Ober v. Howard, 11 Mo. 425. 
And see Davidson v. Dockery, 179 Mo, 
687, 78 SW 624 (dictum). 


77 Iowa: 


N. J.—Hildebrand y. Willig, 64 
N. J. Eq. 249, 53 A 1035. 

Oh.—Kihlken y. Kihlken, 59 Oh, St. 
106, 51 NE 969. 

Tex.—Wilson vy. Demander, 71 Tex. 
603, 9 SW 678; Fowler v. Stoneum, 11 
Tex. 478, 62 AmD 490; Danzey. v. 
Smith, 4 Tex. 411; Jordan v. Marcan- 
tell, (Civ, A.) 147 SW 357; Roth v. 
Schroeter, (Civ. A.) 129 SW 203. 

Vt.—Peaslee v. Barney, 1 D. Chipm. 
331, 6 AmD 743. 

[a] Intent to prevent collection of 
anticipated judgment.—‘‘The second 
aspect of the question on the plain- 
tiff's right to recover, arises upon 
the fact averred in the answer of the 
defendant, and found by the court to 
be true, that the deed made by Henry 
to his brother John in 1888, was made 
for the fraudulent purpose of hin- 
dering and delaying one Catherine 
Miller in the collection of any judg- 
ment she might recover against him 
in a contemplated bastardy proceed- 
ing; and was accepted by John to as- 
sist him in this purpose. This we 
think is an additional reason why 
the plaintiffs below are not entitled 
to recover. It is too well settled 
in this state to need the citation of 
many authorities, that neither a 
grantor nor his heirs, can have any 
relief in law or equity for the recoy- 
ery of lands so conveyed.” Kihlken 
eedciniken, 59 Oh. St. 106, 120, 51 NE 


Right of grantor to attack convey- 
ance made to defraud creditors see 
bt ea Conveyances [20 Cyc 

79. Gilkeson v. Thompson, 210 Pa. 
355, 59 A 1114. 

80. Boulanger v. Hetzel, 78 N. J. 
Eq. 281, 78 A 150. 

81. Ind.—Grubbs v. Leyendecker, 
153 Ind. 348, 53 NE 940 (holding that 
the claim of a daughter in lands of 
her intestate father, which had been 
conveyed by the widow, was barred 
by the twenty years’ limitation, al- 
though dower had never been as- 
signed to the wicow, since, by stat- 
ute, the daughter might have asked 
that dower be assigned after one 
year’s delay by the widow, or might 
have had her part of the land set 
off to her subject to the widow’s 
dower). 

La.— Schultze v. Frost-Johnson 
Lumber Co,, 131 La. 956, 60 S 629; 
Cox v. Von Ahlefeldt, 105 La. 543, 20 
S 175; Moore y. Wartelle, 39 La. Ann. 
1067, 3 S 884; Lagrange v. Barre, 11 
Rob. 302 (holding that actions by 
heirs to set aside excessive and in- 
officious donations by ancestors are 
prescribed by five years where plain- 
tiff resides within the state, and by 


ten years as to nonresidents). 

N. H.—Foster v. Marshall, 22 N. H. 
491 (holding that where a tenant by 
the curtesy initiate was disseized, his 
wife or her heirs had twenty years 
from his death within which to com- 
mence an action to recover posses- 
sion). 

Porto Rico.—Alfonzo y. Rosso, 20 
Porto Rico 447. 

Tex.—Hudson v. Jurnigan, 39 Tex. 
579 (holding that claim of heirs was 
barred after the lapse of thirteen 
years). 

82. Brown v. Brown, 62 Kan. 666, 
64 P 599; Ball’s Suce., 43 La. Ann. 
342, 9 S 45, 

[a] Discovery of fraud.—In an ac- 
tion by heirs to set aside a deed of 
their ancestor on the ground of 
fraud, the cause of action will not 
be deemed to have accrued at the 
time of the delivery of the deed or 
of the death of the ancestor, but at 
the time of the discovery of the 
fraud by means of which the grantor 
was induced to execute and deliver 
it. Brown v. Brown, 62 Kan. 666, 64 
15995 

83. Meeks v. Vassault, 16 F. Cas. 
No. 9,393, 3 Sawy. 206 [aff 100 U. S. 
564, 25 L. ed. 7385]; Mathews v. Dur- 
kee, 34 Fla. 559, 16 S 411. 
ae Kilpatrick v. Bush, 23 Miss. 

85. Allen v. Colburn, 65 N. H. 37, 
17 A 1060, 23 AmSR 20. 

[a] Thus where the heirs of a 
wife allowed the husband, who was 
administrator of the wife, to use 
the wife’s property as his own for a 
period of twenty-three years, they 
are barred from claiming it. Allen 
v. Colburn, 65 N. H. 37, 17 A 1060, 23 
AmSR 20. 

86. Caldwell v. Caldwell, 183 Ala. 
590, 62 S 951; Rowland v. Taylor, 
(Ark.) 203 SW _ 1034; Whitlock v. 
Johnson, 87 Va. 323, 12 SE 614, 

{a] Ilustrations.—(1) A delay of 
fourteen years by heirs before at- 
tempting to enforce a lien upon the 
land of the intestate created by an 
agreement among the heirs does not 
constitute laches, where there are no 
adverse rights asserted, and no 
prejudice has resulted from the de- 
lay. Caldwell v. Caldwell, 183 Ala. 
590, 62 S 951. (2) Heirs are not 
guilty of laches precluding their re- 
covery of realty, where they were 
removed in their minority beyond the 
limits of the state, and after at- 
taining majority resided in other 
states, and were utterly ignorant of 
their rights until a short time before 
the institution of their suit, and as 
soon as they were informed of thcir 
rights took active and vigorous meas- 
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husband in possession of her property as a trus- 
tee 8? or as a tenant by the curtesy,*® nor does a 
decree of court recognizing a widow as heir of her 
husband, and placing her in possession, definitely 
fix her status as such heir so as to bar-the rights 
of the husband’s heirs to recover as against the 
wife under a statute limiting the right of ac- 
tion.®? 

[§ 185] c. Jurisdiction. Courts of ordinary ju- 
risdiction have cognizance of such actions as may 
be maintained by heirs or distributees for mjuries 
to the inheritance.°° As a general rule such courts, 
and not probate courts, have jurisdiction of: ac- 
tions or suits by heirs or distributees to recover 
possession of real ®! or personal property;%? ‘or to 
recover rents and profits.°* Also, courts of chancery 
and not probate courts have jurisdiction of actions 
by forced heirs or other distributees to set aside 
conveyances or donations of property made by their 
ancestors.°* Whether heirs and distributees must 
sue at law or in equity depends upon the relief 
sought and other considerations which determine 
whether the remedy in particular cases is at law 
or in equity.®® 
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to recover shares of an estate or property belong- 
ing to the estate, whether at law or in equity, may 
be brought and maintained only by the party or 
parties having the right of action;®” and as a gen- 
eral rule all of the parties in interest must be made 
parties plaintiff or defendant, in order that all 
rights may be adjudicated, and that the judgment 
or decree rendered may be final.’® Heirs should 
sue in their proper names and not by the mere 
general description of ‘‘heirs.’’ % 

[§ 187] (2) Actions Relating to Real Prop- 
erty... While heirs or distributees who together take 
title by descent to real estate may join in an action 
for its recovery,? and while they must be joined 
where the statute, in terms or by intendment, re- 
quires it in the particular action,? and although the 
rule is that in actions by heirs or distributees with 
respect to real property all parties in interest must 
be joined or made parties,* yet in some states one of 
two or more heirs may sue separately in certain ac- 


tions, such as an action of ejectment,® trespass,° 


or trespass to try title,’ or an action to recover 
rent,® or to enforce a contract made by a third per- 
son with part of the heirs to purchase at a fore- 


[§ 186] d. Parties °°—(1) In General. 


ures to enforce them. Whitlock v. 
Johnson, 87 Va. 323, 12 SE 614. 
str Ord v. De la Guerra, 18 Cal. 


88. Williams v. Williams, 76 SW 
413, 25 KyL 836 [mod on _ other 
grounds 77 SW 184, 25 KyL 1085]. 

89. Nash’s Succ., 48 La. Ann, 1573, 
21 S 254. 

90. Lee v. Carter, 52 La. Ann. 
1453, 27 S 739 (aetion by children 
as heirs of mother against father for 
conversion of property belonging to 


mother’s succession, which was 
opened in another parish twenty 
years before and never’ closed); 


Waters v. Mercier, 4 La. 14 (action 
against creditor for recording as a 
mortgage against heirs a judgment 
obtained against the succession). 

91. Donaldson v. Dorsey, 4 Mart. 
N. S. (La.) 509. 

92. Le Page v. New Orleans Gas 
Light, etc., Co., 7 Rob. (La.) 183. 

93. Stewart v. Pickard, 10 Rob. 
(La.) 18; Overton v. Overton, 10 La. 
466; Donaldson y. Dorsey, 4 Mart. N. 
S.' (la.)' 509. 

94. U. S.—Kerwin v. Hibernia Ins. 
Co., 25 Fed. 692. 

La,—Benoit v. Benoit, 3 La. 223 
(denying jurisdiction of probate court 
of action by heir to set aside con- 
veyance by ancestor). 

Mo.—Davis v. Davis, 5 Mo. 183 
(holding a court of equity to have 
jurisdiction of an action by a sur- 
viving wife to set aside a conveyance 
of a slave from husband to son). 

Pa.—Fretz’s App., 4 Watts & S. 433 
(denying jurisdiction of orphans’ 
court of action by heir to recover 
personal property of ancestor held 
by trustee). 

Tex.—Crain vy. Crain, 17 Tex. 80 
(sustaining an action in the district 
court by heirs to recover property 
natant ie conveyed by an ances- 
or 

95. U. S.—Kerwin v. eibesnts Ins. 
Co., 25 Fed. 692 (holding that equity 
courts have jurisdiction of a cause 
seeking to set aside mortgages or 
conveyances of real estate, brought 
by forced heirs to recover their 
legitime, in which the real estate is 
alleged to have been wrongfully 
placed in the name of the wife of 
their ancestor, and wrongfully de- 
elared to have been acquired by her 
separate and paraphernal funds, and 
where an account myst be taken to 
ascertain the estate). 

Ala.—Tyson v. Brown, 64 Ala. 244 
(holding that heirs at law cannot 


Actions 


maintain a bill in equity against a 
purchaser at a sale made under an 
order of the probate court, to recover 
the possession of lands, with an ac- 
count of the rents and profits, when 
the order of sale is void on its face 
for want of jurisdiction, since, as 
their legal title is not divested by the 
sale, their remedy at law is adequate 

and complete); McIntosh v. Reid, 45 

Ala. 456 (bill in equity to enforce a 

vendor’s lien). 

Ind.—Egbert v. Thomas, Smith 206 
(holding that an action at law and 
not in equity was the remedy of heirs 
against the decedent’s widow for an 
accounting as to the rents and profits 
of real estate of which she had re- 
tained possession). 

Mo.—Davis v. Davis, 5 Mo. 183 
(suit in equity to set aside convey- 
ance by ancestor). 

N. J.—Romaine v. Hendrickson, 24 
N. J. Hq. 231 (suit in equity to set 
aside conveyance by executors); 
Ware v. Ware, 6 N. J. Eq. 117 (suit in 
equity by heir to restrain the cutting 
of timber on land of intestate). 

96. Cross references: 

Joinder of heirs and distributees in 
action by or against personal rep- 
resentative ‘see Executors and Ad- 
ministrators [18 Cye 944]. 

Necessity of making heirs of coten- 
ant parties in partition proceedings 
see Partition [30 Cye 207]. 

Parties in proceeding for distribution 
see Executors ‘and Administrators 
[18 Cyc 646]. 

97. Murray v. Cazier, 23 Ind. A. 
600, 53 NE 476, 55 NE 880; Stew- 
art v. Chadwick, 8 Towa 463; Schaub 
v. Griffin, 84 Md. 557, 36 A 443; Gour- 
ley v.,Kinley, 66 Pa. 270, 

98. 29 'F. 


U. S.—West v. Randall, 

Cas. No. 17, 424, 2 Mason 181. 

Ga.—Henderson v. Napier, 107 Ga. 
342, 33 SE 433; Dennis v. Smith, 61 
Ga. 269. 

Iowa,—Phinny v. Warren, 52 Iowa 
332, 1 NW 522, 3 NW 157. 

Miss.—Foxworth v. Bullock, 44 
Miss. 457. y 

Mo.—Burford v. ee fy! 165 Mo. 
ae 63 SW 109, 65 SW 72 

J—yYoung v. Bivaecbuck, S NSIS 

rq. 206. 


Pr 393) 

S. D.—Trotter v. Mutual Reserve 
Fund L. Assoc., 9 S. D. 596, 70 NW 
843, 62 AmSR 887. 

[a] Ilustrations.—(1) When an 
equitable petition by two heirs of a 
decedent against his administrator 


Y.—Coleman v. Phelps, 57 How 


and the widow of the decedent is for 
the purpose, not only of asserting the 
rights of plaintiffs, but also of hav- 
ing adjudicated the rights of other 
Leirs in certain property of the estate 
by virtue of a parol agreement en- 
tered into between the administrator 
and the other heirs, and the allega- 
tions of the petition show that such 
other heirs may have a claim in the 
property adverse to that of petition- 
ers, it is not erroneous to sustain 
a demurrer to the petition on the 
ground that all of the heirs were not 
made parties. Henderson v. Napier, 
107 Ga. 342, 33 SE 433. (2) Ona 
petition by heirs of a decedent to en- 
force a trust under the will of an 
ancestor of such decedent, plaintiffs 
should aménd by making the admin- 
istrator of the decedent a party, or 
by showing why they were entitled 
to sue in their own name. Burford 
v. Aldridge, 165 Mo. 419, 63 SW 109, 
65 SW 720. 

99. Kerlee v. Corpening, 97 N. C. 
330, 2 SE 664. 

1. Revival, in name of heirs, of 
action affecting realty on death of 
plaintiff intestate see Abatement and 
Revival §§ 458-466. 

2. Campbell v. Wallace, 12. N. H. 
362, 37 AmD 219; Maleom v. Rogers, 
5 Cow. (N. Y.) 188, 15 AmD 464 (hold- 
ing that coheirs, who were tenants in 


common, might join or bring sep- 
arate actions for their interests); 
Soriano v. Rexach, 23 Porto’ Rico 
531. 

3. Daniels v. Daniels, 7 Mass. 
135. 

4. McKay v. Mayes, 29 SW 327, 16 
KyL 862. 


5. Moulton v. McDermott, 80 Cal. 
629, 22 P 296; Cruger v. McLaury, 41 
N. Y. 219 [aff 51 Barb. 642]. And 
see Hughes v. Woodard, (Tenn. Ch. 
A.) 63 SW 191 (holding that where 
ejectment/ was brought by the heirs 
of a certain decedent, and one of 
them was not made a party plaintiff, 
and the interest of such heir was 
small, the bill will not be dismissed, 
but the case will be remanded for 
proof of the interests of the several 
plaintiffs, with directions that a writ 
of possession shall issue according to 
their several interests, when ascer- 
tained). 

6 Richardson v. Posey, 120 La. 
223, 45 S 111. 
aA McFadden v. Haley, 3 S. C. L. 

8. Clark v. Fox, 9 Dana (Ky.) 193; 
Jones v. Felch, 16 N. Y. Super. 63; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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closure sale for their benefit... Whether the ad- 
ministrator 1° or widow of the decedent may and 
should be made parties depends on what, if any, in- 
terest he or she has in the matter in controversy.'* 
Where the widow becomes vested with the powers 
of a guardian in socage of infant heirs upon the 
death of the husband, she and not the heirs must 
sue for use and occupation as well as for injury 
to the possession;!? and where a wife held posses- 
sion and enjoyed real property purchased by her 
husband in his own name prior to his death with 
funds inherited by her from her father’s estate, 
the heirs of her deceased husband are not neces- 
sary parties to a suit by her to recover damages to 
the land.1® 

[§ 188] (3) Actions Relating to Personal 
Property. It is generally necessary that the ad- 
ministrator be made a party in an action relating 
to personal property brought by one in his capac- 
ity as a distributee of the estate of a decedent.t* 
“Generally all the distributees should be made par- 
ties,1° but this is not necessary where, on approval 
of the final settlement of the administrator or in 
the order of distribution, the promissory note or 
other chose in action sued on was awarded to plain- 
tiff absolutely 1° or as trustee for all the distribu- 
tees,!7 or where defendant has settled separately 
with all the next of kin except plaintiff;*® and any 
Cole vy. Patterson, 25 Wend. (N. Y.) 
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purchaser of the widow for the re- 
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defect in not making all the distributees parties in 
an action by one distributee is waived when not 
raised by demurrer of answer.'? In Louisiana per- 
sons who owe a succession may be proceeded against 
by a: complaining heir, without making all the heirs 
parties to the suit.?° : 

[§ 189] (4) Actions to Set Aside Donations or 
Conveyances by Ancestor. In suits by heirs to set 
aside conveyances of land .by an intestate because of 
infancy, mental incapacity, fraud, ete.,2! all the 
heirs, legatees, and devisees are proper and generally 
necessary parties,** although by virtue of statutory 
provision in some states one of several heirs may sue 
in behalf of himself and his eoheirs.2* When the 
action is to set aside a gift of personal property the 
donee is a necessary party.24 In Louisiana execu- 
tors or administrators may properly join with forced 
heirs in actions to set aside conveyances of real es- 
tate made by the ancestor on grounds of simula- 
tion,”> but they are not necessary parties to such 
actions,*° and such representatives cannot maintain 
an action alone, on behalf of the heirs, for a re- 
duction of donations.?? 

[§ 190] e. Pleading. Persons suing as heirs or 
distributees must allege in their bill, declaration, 
or complaint all the facts necessary to show a 
right of recovery, and they must do so without in- 
Norman, 


24. Norman v. 168 Ky. 


456. 

9. Tinkler v. Swaynie, 71 Ind. 562. 

10. King v. Anderson, 20 Ind. 385; 
Oliveira v. University of North Caro- 
lina, 62 N. C. 69; Stockard v. Pinkard, 
6 Humphr. (Tenn.) 119. 

{a] For instance (1) it is un- 
necessary to make the administrator 
of the decedent a party to a bill 
preferred by the next of kin against 
a university to recover proper- 
ty which had improperly been paid 
over to it as escheated property. 
Oliveira v. University of North Caro- 
lina, 62 N. C. 69. (2) Also ina suit 
by heirs to set aside a conveyance 
of real estate of their ancestor, sold 
under execution, it is not their duty 
to make the administrator a party, 
but the purchaser may do so by cross 
action if he so wishes. Stockard v. 
Pinkard, 6 Humphr. (Tenn.) 119. (3) 
However, in an action by heirs to 


recover rent accruing to the estate, 


of the ancestor, the administrator 
may be made a party if it can be 
shown that such rents have been paid 


io. Die King v. Anderson, 20 Ind. 
385. 
11. See cases infra this note. 


{a] Thus (1) it has been held that 
a widow cannot join with the heirs 
in ejectment to recover lands of her 
deceased husband (Gourley v. Kinley, 
66 Pa. 270; Dwyer v. Wright, 14 Pa. 
Co. 406), (2) and, similarly, that in 
ejectment by an heir to recover real 
estate leased by the widow as ad- 
ministratrix, the widow cannot be 
joined where her interest is only her 
right of dower (Gorton vy. Potter, 16 
R. I. 493, 17 A 909), (3) and that a 
widow cannot join in a bill to en- 
force a trust in favor of heirs in 
lands of her husband, her remedy 
being to wait and apply to the heirs 
for dower (Stewart v. Chadwick, 8 
Iowa 463). (4) On the other hand it 
has been held that before dower has 
been assigned a widow may join with 
the heirs of the deceased codwner to 
enjoin injury to the land. Shepard 
v. Manhattan R. Co., 117 N. Y. 442, 23 
NE 30. (5) Also, where land was set 
apart as a year’s support to a widow 
and her minor children, and she sold 
the land and put the purchaser in 
possession, and after three of the 
children attained their majority, they 
and the two minors, by next friend, 
sued in the old form of “complaint 
for land” against the vendee of the 


covery of the lands, it was not error 
to dismiss on the ground that plain- 
tiffs could not recover the land dur- 
ing the life of the widow in an ac- 
tion to which she was not a party. 
once v. Nash, 120 Ga. 406, 47 SE 


12. Sylvester v. Ralston, 31 Barb. 
(N.-Y.) 286. 
13. Houston, ete., R. Co. v.. Char- 


icin 30 Tex. Civ. A. 633, 71 SW 
14. West v. Randall, 29 F. Cas. 


No. 17,424, 2° Mason 181; Cowan v. 
U. S., 5 Ct. Cl. 106; Dennis v. Smith, 
61 Ga. 269; Nelson v. Nelson, 96 SW 
794, 29 Kyl 885. 

[a] Illustration.— The adminis- 
tratrix is a necessary party in an ac- 
tion of assumpsit brought against 
defendant to recover a sum of money 
alleged to be due in consequence of 
his receipt of certain cotton from 
the administratrix and making sale 
thereof for his own use and benefit, 
and failing to account therefor to 
plaintiff, as one of the distributees 
of the estate. Dennis v. Smith, 61 
Ga. 269. 

15. West v. Randall, 29 F. Cas. 
No. 17,424, 2 Mason 181; Trotter v. 
Mutual Reserve Fund lL. Assoc. 9 
S. D. 596, 70 NW 8438, 62 AmSR 887. 
Poe Humphreys v. Keith, 11 Kan. 


17. Kurtz v. Ogden Canyon Sani- 
tarium Co., 37 Utah 313, 108 P 14. 

18. Pratt v. Pratt, 22 Minn, 148 
(holding that, as plaintiff is the sole 
party in interest, he is the only 
proper party to maintain the ac- 
tion). 

19. Humphreys v. Keith, 11 Kan. 
108. 

20. Sallier v. Rosteet, 108 La. 378, 
32 S 383. 

21. Right to maintain such actions 
see supra § 182. 


22. Ga.—Gaines v. Gaines, 116 Ga. 
476, 42 SE 763. 

Kan.—Brown v. Brown, 62 Kan. 
666, 64 P 599. 


Ky.—Lane v. Lane, 106 Ky. 530, 50 
SW 857, 21 KyL 9. 


Miss.—Foxworth v. Bullock, 44 
Miss. 457. 

N, J.— Young y. Bilderback, 3 N. J. 
Eq. 206 


A N. Y.—Keenan v. Keenan, 12 NYS 
47. 

23. Kimball v. Tripp, 136 Cal. 631, 
69 P 428. 


365, 182 SW 224. 

25. Guilbeau v. Thibodeau, 30 La. 
Ann. 1099. 

26. Guilbeau v. Thibodeau, 30 La. 
Ann, 1099. 

27. Ball v. Ball, 42 La. Ann. 204, 
7S 567. 

28. Ala.—Sullivan v. Lawyer, 72 
Ala. 74. 

Ga.—Buchan y. Williamson, 131 Ga. 
509, 62 SE 819. 

Ind.—Raub v. Rodabaugh, 185 Ind. 
513, 112 NE 1003 [aff (A.) 109 NE 
803]; Physio-Medical College v. Wil- 
kinson, 108 Ind. 314, 9 NE 167; 
Schuff v. Ransom, 79 Ind. 458; Hall 
v. Brownlee, 28 Ind, A. 178, 62 NB 
457; Murray v. Cazier, 23 Ind. <A. 
600, 53 NE 476, 55 NE 880. ~ 

Ky.—Eastwood vy. Sisk, 125 Ky. 841, 
102 SW 828, 31 KyL 419; Gayheart v. 
Sibley, 66 SW. 1041, 23 Kyl 2307; 
Langston v. Edwards, 54 SW 833, 21 
KyL 1277; Cecil v. Cecil,. 107 Ky. 130, 
52 SW 1063, 21 KyL 780; Nickell v. 
Fallen, 12 SW 767, 11 KyL 621; Berry 
v. Hall, 11 SW 474, 11 KyL 30. 

La.—McQueen v. Sandel, 15 La, 
Ann. 140. 

Miss.—Eaton vy. Kola Lumber Co., 


46 S 70. 

N. Y.—WMitchell v. Thorne, 134 
N. Y. 536, 32 NE 10, 30 AmSR 699 
{aff 57 Hun 405, 10 NYS 682] (hold- 
ing that in an action by heirs of one 
of several deceased grantors to re- 
strain spoliation of a burial-ground 
reserved in the deed, the complaint 
need not allege that they had suc- 
ceeded to the interests of the other 
grantors; and allegations that the 
grantors died intestate were unneces- 
sary, as that would be presumed); 
Radford v. Radford, 40 App. Div. 
10, 57. NYS 481 (holding that a 
complaint by an heir to recover his 
share of the proceeds of the estate 
of his ancestor, which had been or- 
dered sold by the court, brought 
against persons in possession of the 
premises, which did not show the re- 
lations of defendants to the ancestor, 
or any fraud or deceit in the acquisi- 
tion of the premises by them, or any 
failure of the purchaser at the sale 
to pay the price, stated no cause of 
action); Towner v. Trustees, 140 NYS 
784; Ellas v. Lockwood. Clarke 311 
(holding that in a suit by coheirs for 
an account of the rents of the estate 
it was not necessary to show in the 
bill that a demand made by one of 
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consistency,2® and without multifariousness or mis- 
It is not enough to 
allege the mere conclusion that they are the heirs 
or distributees of the intestate, but they must set 
forth their relationship,*! and that there are no 
other persons entitled before them.*? 
necessary, where the right is one which should ordi- 
narily be enforced by the administrator rather than 


joinder of causes of action.®® 


them, before filing the bill, was made 
by authority of the other). 

Oh:——Pickaway v. Hall, 3 Oh. 225. 

Porto Rico.—Cristian v. Escobar, 23 
Porto Rico 257. 

Tenn.—Rowan v. Riley, 6 Baxt. 67. 

Tex.—Modern Woodmen of Amer- 
ica v. Yanowsky, (Civ. A.) 187 SW 
728. 

Wis.—Thomas v. McKay, 143 Wis. 
624, 128 NW 59. 

fa] Mustrations—(1) In an ac- 
tion by heirs to set aside a deed by 
an ancestor of unsound mind, the 
complaint is not sufficient unless it 
shows that some act disaffirming the 
deed has been done before commenc- 
ing the suit. Schuff v. Ransom, 79 
Ind. 458. (2) A bill by distributees 
for discovery of assets, removal of 
the administration into the chancery 
court, and. collection of debts due the 
estate must allege that the adminis- 
tration is ready for settlement, that 
assets have come into the adminis- 
trator’s hands, and that plaintiffs are 
unable to prove facts alleged without 
defendant’s answer. Sullivan v. Law- 
ler, 72 Ala. 74. (3) Where in an ac- 
tion of complaint for land the peti- 
tion showed that plaintiffs claimed 
as heirs, at law of the decedent, su- 
ing with the consent of the adminis- 
trator, and that their ancestor under 
whom they claimed had by deed con- 
veyed the property to defendant, but 
not showing that such deed did not 
convey a perfect title, the petition 
was properly dismissed on demurrer. 
Buchan v. Williamson, 131 Ga. 509, 
62 SE 819. (4) A complaint in an 
action by an heir for conversion of 
funds bequeathed by will to his an- 
eestor, which fails to allege that the 
ancestor died intestate, and fails to 
state any facts showing that the an- 
eestor ever acquired any vested 
estate in the funds sued for, is in- 
sufficient for want of averments ma- 
terial to the action for conversion, 
although the construction of the will 
on which plaintiffs’ rights depend is 
a necessary incident to the suit. Hall 
v. Brownlee, 28 Ind, A. 178, 62 NE 
457. (5) Plaintiffs asserting title to 
trees growing on land which they 
claim to have inherited from their 
father, and suing to enjoin their re- 
moval, must allege that their ances- 
tor owned the land and the trees at 
the time of his death, and that they 
were his only children, or that they 
claim by conveyance from such of his 
children as are not joined as plain- 
tiffs. Gayheart v. Sibley, 66 SW 
1041, 23 Kyl 2307. (6) Where hus- 
band and wife held realty jointly, 
and the husband conveyed the whole 
after the wife’s death, allegations in 
a bill by the children to recover their 
mother’s portion after the death of 
the husband and the termination of 
his estate by the curtesy, stating that 
the land was conveyed as their moth- 
er’s portion of an estate, being deeded 
to their mother and father jointly, 
and that the conveyance was without 
her knowledge or consent, are suf- 
ficient to sustain the action. Berry 
v. Hall, 11 SW 474, 11 KyL 30. (7) A 
bill by the widow and minor chil- 
dren of a decedent, which alleged 
that decedent was the owner of land 
described, that he died intestate, 
leaving plaintiffs as his. heirs at law, 
that after decedent’s death the widow 
signed an instrument purporting to 
be an option to sell the timber on the 
land, that the instrument was void, 
that the signature of the widow was 
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It is also 


obtained by fraud, that the children 
were minors, and incapable of con- 
veying, that the purchaser of the 
timber had entered on the land, and 
that his claim to the timber cast a 
cloud on complainant’s title, and 
which prayed that the purchaser’s 
claim be canceled, and that he be 
restrained from removing the tim- 


ber, and for an accounting for dam-! 


ages for trespass, and that the tim- 
ber should be sold for partition of 
the proceeds among the joint owners 
thereof, stated a cause of action for 
equitable relief. Eaton v. Kola Lum- 
ber Co., (Miss.) 46 S 70. (8) Allega- 
tions that defendant ‘“‘tortiously de- 
tains from plaintiff, without legal 
right,” will not take the place of an 
allegation of simulation in an action 
by a child to recover property alien- 
ated by his parent by simulated sales. 
McQueen v. Sandel, 15 La. Ann, 140. 

29. Villars v. Faivre, 34 La. Ann. 
198; Banks v. Galbraith, 149 Mo, 529, 
51 SW 105. 

fa] Consistency.—In an action by 
an heir to set aside a conveyance in 
fraud of his rights, there is no in- 
consistency in alleging that a con- 
veyance was a simulated sale and 
also a disguised donation. Villars 
v. Faivre, 34 La. Ann. 198. 

[b] Inconsistency.—In an action 
by pretermitted heirs against the 
legatee named in their ancestor’s will 
for contribution, an averment that 
the will was procured by undue in- 
fluence on the part of the legatee 
is inconsistent with the claim for 
contribution. Banks v. Galbraith, 
149 Mo, 529, 51 SW 105. 

30. Banks v. Galbraith, 149 Mo. 
529, 51 SW 105; Swayze v. Swayze, 9 
N. J. Eq. 273; Keenan v. Keenan, 12 
NYS 747. 

[a] Sufficient petition. — Where 
the widow of one of the heirs to a 
tract of land which she and_ her 
husband together with the other heirs 
united in conveying sued to set aside 
the deed, alleging that she and her 
husband were induced to sign it by 
fraudulent representations, the fact 
that the complaint also contained all 
the allegations necessary to an ac- 
tion to recover dower did not make 
it an action for that purpose, and 
there was no improper joinder of 
causes of action. Keenan v. Keenan, 
12. NYS 747. 

31. Langston v. Edwards, 54 SW 
833, 21 KyL 1277; Radford v. Rad- 
ford, 40 App. Div. 10, 57 NYS 481; 
Pickaway v. Hall, 3 Oh. 225; Denham 
v. Stephenson, 1 Salk. 355, 91 Reprint 
310; Harbert’s Case, [cit Jeffreson v. 
Le ht 2 Saund. 7 note 4, 85 Reprint 

[a] Different relationships.—In a 
suit by the heirs of a lessor to re- 
cover rents, where they are related 
in different degrees, the relationship 
of each must be set forth, in order 
that their respective interests in the 
estate may appear, and.if it is not, 
the decree fixing the sums due the 
several plaintiffs will be set aside 
unless the defect is supplied by the 
Beet King v. Anderson, 20 Ind. 

32. Finnegan v. Finnegan, 125 Ind. 
262, 25 NE 341; State v. Sanders, 90 
Ind. 421; Williams v. Riley, 88 Ind. 
290; Schneider y. Piessner, 54 Ind. 
524; Gayheart v. Sibley, 66 SW 1041, 
23 KyL 2807; Nickell v. Fallen, 12 
SW 767, 11 KyL 627 (holding that in 
a suit by children to recover lands 
of their intestate mother, an aver- 


f§ 190 


by the heir or distributee,** to set forth the fact 
that there are no debts against the estate and no ad- 
ministrator, or other facts which are necessary in 
the particular state to bring the case within an ex- 
ception to the rule which precludes a suit by an heir 
or distributee.** 
been held to be a waiver of the objection that the 
heirs could not foreclose a mortgage until the final 


While a plea to the merits has 


ment that they were the “only heirs” 
was insufficient where the father if 
living was preferred); Montgomery v. 
White, 11 SW 10, 10 KyL 905 (hold- 
ing that in an action by collateral 
relatives of an intestate for real 
property alleged to have descended 
to them, an allegation that they are 
the ‘only heirs” of the intestate is 
but a conclusion of the pleader, and 
is insufficient). Compare Howison v. 
Oakley, 118 Ala, 215, 23 S 810 (hold- 
ing that a declaration alleging that 
plaintiffs were ‘the heirs at law of 
deceased” was sufficient on demurrer 
to show that they were all of such 
heirs); Castro v. Armesti, 14 Cal. 38 
(holding that an averment that plain- 
tiffs were sons of deceased, and had 
been in possession of the locus since 
his death, was a sufficient averment 
of heirship on demurrer); Physio- 
Medical College v. Wilkinson, 108 Ind. 
314, 9 NE 167 (holding that an al- 
legation in a complaint to cancel a 
deed and quiet title that plaintiffs 
were “the heirs, and the only heirs, 
ot” the grantor, who, it was averred, 
died on a certain date, showed that 
plaintiffs had such an interest in the 
property as entitled them to maintain 
the action), 

33. Rules precluding suit by heir 
or distributee see supra §§ 181-182. 

34. Ala.—Costephens vy. Dean, 69 
ne 385; Morris yv. Morris, 58 Ala. 

Cal.—Holland v. Kelly, 171 P .421. 

Fla.—Phifer v. Abbott, 68 Fla. 10, 
65 S 869. 

Ga.—Crummey v. Bentley, 114 Ga. 
746, 40 SE 765. 

Ind.—Brunson v. Henry, 140 Ind. 
455, 39 NE’ 256; Finnegan v. Finne- 
gan, 125 Ind. 262, 25 NE 341; Wil- 
liams v. Williams, 125 Ind. 156, 25 
NE 176; Humphries v. Davis, 100 Ind. 
369; Ferguson v. Barnes, 58 Ind. 169; 
Walpole v. Bishop, 31 Ind. 156; Mer- 
chants’ Nat. Bank v. McClellan, 40 
Ind. A. 1, 80 NE 854; Hall v. Brown- 
lee, 28 Ind. A. 178, 62 NE 457. 

Minn.—Granger v. Harriman, 89 
Minn. 303, 94 NW 869. 
es v. Hilliard, 45 Miss. 


ee C.—Nance v. Powell, 39 N. C. 

Tenn.—Willard  v. 
(Ch. A.) 48 SW 399. 

Tex.—Veal v. Fortson, 57 Tex. 482; 
Freeman yv. Klaerner, (Civ. A.) 190 
SW 5438; Modern Woodmen of Amer- 
v. Yanowsky, (Civ. A.) 187 SW 

Wash.—Tucker v. Brown, 9 Wash. 
357, 37 P 456; Balch v. Smith, 4 Wash. 
497, 30 P 648. 

“In order to maintain the action 
the heir must in his complaint set 
forth the special circumstances 
which as to him constitute the ex- 
ception to the rule, and by virtue of 
which he is entitled to maintain the 
action.” Holland v. Kelly, (Cal.) 
supra. 

[a] Sufficient averments.—(1) In 
view of the fact that the widow’s 
statutory allowance is not a debt 
against the estate and in view of 
the further fact that the complaint 
in question shows that the sum of 
money due from defendant is in ex- 
cess of the widow’s statutory allow- 
ance, a complaint which alleges that 
all the debts against the estate have 
been paid and that there are no un- 
paid claims against the estate is not 
defective because of the failure to 
aver that the widow has been paid 


Cunningham, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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§§ 190-193] 


settlement of the estate,®° yet where the complaint 
fails to state facts showing a cause of action, an 


objection on this ground is not waived by a failure | 


to suggest it by either answer or demurrer.*® 

An amended petition cannot be regarded as set- 
ting up a different cause of action from that stated 
in the original petition where it merely cures defec- 
tive averments,®” or alleges the invalidity of a claim 
of defendant not known to plaintiff at the time of 
the institution of the suit.®S 

[§ 191] f. Issues, Proof, and Variance. In an 
action by an heir or distributee, evidence bearing 
on the issues made by the pleadings is admissible,*° 
but matters admitted by the opposite party need 
not be proved,*° and defendant cannot introduce 
evidence in opposition to an averment in plaintiff’s 
petition which he has not denied.*t 

[§ 192] g. Evidence. In actions by heirs or 
distributees, in eases in which suit should ordinarily 
be brought by the administrator, they must prove 
the absence of debts and other facts, entitling them 
to sue;'? and in all eases they have the burden of 
affirmatively proving the facts necessary to entitle 
them to recover *® by evidence sufficient for that 
purpose.** In this connection it is held that a stat- 
ute relating to the character of evidence permissible 
does not change the burden of proof,*® that uncer- 
tain evidence is insufficient,*® and that a total want 
of evidence of a material fact cannot be supplied 


statutory allowance or has] tributee to 
waived it. Merchants’ Nat. Bank v. 
McClellan, 40 Ind. A. 1, 80 NED 854. 


(2) Also, an averment that plaintiff's 


her 


ent, 
that there were 
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recover 
longing to the estate of the deced- 
without administration, 
no debts, 


[18 ¢.J3.] 909 


by. a general presumption.‘? Where, in an action to 
quiet title, plaintiffs claim as the heirs of a deceased 
owner, and allege that the owner died intestate, the 
burden of showing intestacy is on plaintiffs;** but 
it is held that in ejectment by heirs the burden of 
showing affirmatively a devise of the premises by 
will rests on defendants.*® Competent evidence is of 
course admissible,°° and immaterial and irrelevant 
evidence is properly excluded.*! Delay by claimants 
to the estate of a deceased person in asserting their 
rights for a long period of time, if unexcused, casts 
a cloud upon the claim, and will be taken into con- 
sideration in determining their relationship to the 
deceased.®? Proof of relationship is sufficient to re- 
quire the court to determine the rights of the claim- 
ant, without showing recognition by the court. In 
an action under the Louisiana code to set aside con- 
veyanees or donations by a decedent, on the ground 
of fraud or simulation, upon the application of heirs 
or distributees, every species of evidence, both oral 
and written, is competent, and the consideration of 
sealed instruments of conveyance may be shown by 
parol,®> but a case is not established by a showing 
of merely suspicious circumstanees.®® 

[§ 193] h. Trial. Where, in an action of eject- 
ment, it is conceded that, if a person is the legiti- 
mate daughter of a person, she is his only heir, it is 
not error to instruct that, if she is such daughter, 
she would sueceed to her father’s lands and would 
in the estate, that there aré no cred- 
itors, or that defendants have admit- 


ted that plaintiff had possession of 
the chattels or right thereto. Mc- 


personalty be- 


alleged 
and this 


ancestor has never been a resident 
of the United States, and that there 
is no possibility of an administra- 
tion being obtained in the state, has 
been held _ sufficient. Tucker  v. 
Brown, 9 Wash. 357, 87 P 456. 

(b] Insufficient averments. — (1) 
A complaint stating that one of the 
ancestors died leaving no debts, and 
the others left no debts at their 
death, is insufficient on demurrer for 
want of facts, since liability against 
an estate may occur after death of 
the decedent. Hall v. Brownlee, 28 
Ind. A. 178, 62 NE 457. (2) “Upon 
the death of the mortgagee, his or 
her executor or administrator is the 
proper party complainant to enforce 
the mortgage lien upon real estate. 
Section 2390 of the General Statutes 
provides that: ‘No administration 
shall be necessary upon any estate 
where there is a_sole heir and the 
estate is not indebted.’ Assuming 
that under this statute a sole heir 
of a mortgagee merely as such may 
enforce the mortgage debt if ‘the 
estate is not indebted,’ there is no 
allegation here that the estate of the 
deceased mortgagee ‘is not indebted,’ 
and no allegation that the complain- 
ant is the owner of the note and 


mortgage except as she may be such, 


owner because she is the ‘sole heir’ 
of the mortgagee. The allegation 
that upon the death of the mortgagee 
the complainant, her sole heir, ‘went 
into possession of all the property 
left by her mother,’ the mortgagee, is 
not sufficient to show a right to main- 
tain this suit.” Phifer v. Abbott, 68 
Fla. 10, 11, 65 S 869. 


hoe Robatham v. Tete, 8 La, Ann. 
36. MeKenney v. Minahan, 119 

Wis. 651, 97 NW 489, 

geet Becton v. Alexander, 27 Tex. 
vee 

Fs Yes Beeton vy. Alexander, 27 Tex. 
> 

em sxe v. Herndon, (Tex. Civ. A.) 
49. Oldham: iv Rowan, 8 Bibb 

(Ky.) 534. 

ase Ricks v. Hilliard, 45 Miss. 


Thus, where a bill by a dis- 


fact was not denied in the answer, 
defendant could not offer in evidence 
at the trial judgments recovered by 
third persons against the decedent, 
the indebtedness of the decedent not 
being in issue. Ricks v. Hilliard, 45 
Miss. 359. 

42. Wilson v. Wood, 127 Ga. 316, 
56 SE 457; Crummey v. Bentley, 114 
Ga. 746, 40 SE Go Greenfield v. Mc- 
Intyre, 112 Ga. 691, 388 SE 44; Finne- 

gan v. Finnegan, 125 Ind. 262, 25 NE 
Bil: Hall v. Brownlee, 28 Ind. A. 178, 
62 ‘NH 457; Freeman v. Klaerner, 
(Tex. Civ, A.) 190 SW. 543. 

Conditions precedent to suit by 
heir or distributee see supra §§ 180- 


181. 
43. Ga—Hunt v. Lavender, 140 
Ga. 157, 78 SE 805. 
Kan.—Carter v. Becker, 69 Kan. 
624,77. P 264. 
3 Bibb 


peta aham v. Rowan, 


La.—Hearsey v. Craig, 126 La. 824, 
58 S 17;. Moore v. Wartelle, 39 La. 
Ann. 1067, 3 S 384; Carter v. Me- 
Manus, 15 La. Ann. 641; Louis v. 
Richard, 12 La. Ann. 684. 

Mo.—Brandon v. Dawson, 51 Mo. 
A. 237, 

Nebr.—Sorensen y. Sorensen, 68 
Nebr. 483, 94. NW_ 540, 98 NW 873, 
100 ae 930, 1083 NW 455, 

N. C.—Caudle v. Long, 182 N. C. 
675, 44 SE 368. 

Pa.—In re Ruchizky, 205 Pa. 105, 
54 A 492, 

44. Cox v. Beaufort County Lum- 
ber..Co.,, 124 .N.. C.,.78,.. 32. SH. 8st; 
McKinney vy. Caldwell, (Tenn. Ch. A.) 


538 SW 193. 

fa] Evidence held _ sufficient.— 
Rowland v. Taylor, (Ark.) 203 SW 
1034; Villars v.. Faivre, 34 La. Ann. 
198; Walsh v. Wheelwright, 96 Me. 
174, 52 A 649; Jenkins v. Jenkins, 92 
Minn, 310, 100 NW 7. 

bl] Evidence held insufficient.— 
Plaintiff, suing as next of kin of his 
deceased father for conversion, a few 
days after his death, of chattels of 
which he died possessed fails to es- 
tablish a cause of action where there 
is no proof that deceased did not 
leave a widow, that there are no oth- 
er next of kin equally entitled to share 


Kernan v. Thomas Conville Brewing 


Co., 86 NYS 191. 

45. Byrd v. Pierce, 124 La. 429, 50 
S 452. 

46. Schultze Vv. Frost-Johnson 
Dumber Co, - 18h) Ga. 27956; Ss) 

47. McKenney v. Minahan, 119 
Wis. 651, 97 NW 489. 

48. Boye v. Andrews, 10 Cal. A. 
494, 102 P 551. 

49. Brant v. Livermore, 10 Johns. 
CN. Y.) 358. 

50. Johnson vy. Hayes, 139 Ga. 218, 


77 SE 73 (holding that where, after a 
testator had devised certain real 
property to his sons, he conveyed it 
to them under a contract of sale, his 
deed to the sons and their written 
contract to purchase, together with 
the testimony of the subscribing wit- 
nesses, was admissible to show the 
details of the transaction in a suit 
by testator’s daughters to recover a 
share in the land). 

61. Louisville, etc., R. Co. v. Hill, 
115 Ala, 334, 22 S 163; Rossetti v. 
Eenandes: (Tex. Civ. A.) 195 SW 


52. Bruce vy. Patterson, 102 Iowa 
184, 71 NW 182 (where a delay of 
eleven years by heirs to assert a 
claim was held a suspicious circum- 
stance, unless explained). 

53. Le Page v. New Orleans Gas 
Light, etc, Co.,.7 Rob. (La.) 183 
(suit by an heir to compel the trans- 
fer of corporate stock). 

54. Lazare v. Jacques, 15 La. Ann. 
599 (action to set aside donation to 
concubine of ancestor). 

55. Dohan v. Dohan, 42 La. Ann. 
449, 7 S 569 (joint mortgage to hus- 
band and wife, after foreclosure by 
grantees, shown by parol to have 
been a disguised donation from wife 
to husband, upon application of her 
heirs); Landry v. Landry, 40 La. Ann. 
229, 3 S 728 (consideration for con- 
veyance from ancestor to an heir, 
shown by parol, on application by 
coheirs, to have been an obligation 
undertaken by the grantee to sup- 
port the ancestor). 

56. Leleu v. Dooley, 48 La. Ann. 
508, 19 S 470; Carter vy. McManus, 15 
La, Ann, 641. 
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be entitled to a verdict;®7 and under the evidence 
and the law applicable thereto in some suits it is not 
error to direct a verdict for defendant.5* In ae- 
tions by heirs or distributees to recover their shares 
of property owned jointly by their ancestor and an- 
other at the time of his death, it is not necessary 
that the verdict shall specify the portion to which 


each plaintiff is entitled, as their respective shares’ 


are fixed by law.*? 

[§ 104] i. Judgment and Relief. Where plain- 
tiffs, in actions by heirs or distributees, are entitled 
to less than the whole of the estate for which suit 
is brought, the court will give judgment for the por- 
tion to which they are entitled;°° and where the 
personal property sought to be recovered is indivis- 
ible, the court will apportion its value between the 


adverse claimants as their interests may appear.®? 


In a statutory action by an absent heir to recover 
her share of the intestate estate, brought ‘against 
the purchaser of a half interest, to whom the pro- 
bate court has distributed such interest, plaintiff is 
entitled to the increased value of the share, and 
rents and profits which might have been derived 
from it, and is chargeable with nécessary expendi- 
tures and depreciation without the distributee’s 
fault.62 The court may order reimbursement in 
proper cases,°* may stay execution until compliance 
with conditions imposed, as the payment of damages 
to the other side,** and may issue such other orders 
and decrees, where there has been fraud or collu- 
sion, as equity and justice may require,®> but. it 
will not grant relief which would be inconsistent 
with the allegations of the pleadings,®* or the na- 
ture of the action,®?. or which would deprive de- 
fendants of the right of appeal.*® Also where de- 
fendant in ejectment succeeds in establishing his 
title as against the heir suing, it does not follow 
that he is entitled to judgment vesting title in him 
as against the other heirs.®® 

[§ 195] 15. Actions against Heirs and Distribu- 
tees —a. Right of Action. An action of forcible 
entry and detainer may be maintained against the 
heirs of the lessee where they have remained in pos- 
session of the premises after the expiration of the 

57. Bagdad Land, Cte, Co. v. Pos- Wee 
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Lenehan vy. Spaulding, 57 Vt. 
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lease and after the making of a written demand for 
the surrender of possession.’1. Also where a grantor 
conveyed property in fee simple, with parol direc- 
tion that, after his death, the grantee should divide 
the property between the grantor’s heirs, and the 
grantee conveyed to one of the heirs property in 
excess of his distributive share, stipulating that the 
distributee should pay him money for another heir, 
the grantee may maintain an action therefor for the 
use of the latter heir against the former!’2 On the 
other hand, where the acknowledgment and record- 
ing of a deed are not essential to its validity be- 
tween the parties, the grantee in an unacknowledged 
and unrecorded deed cannot maintain a bill against 
the heirs of the grantor for title.7* 

[§ 196] b. Defenses. Heirs and distributees 
are not regarded as purchasers, without notice, with 
respect to the distributive shares received by them 
of the estates of their ancestors, and are not en- 
titled to this defense in actions brought against 
them by third persons with respect to such prop- 
erty.74 

[§ 197] ¢.. Jurisdiction. Courts of ordinary ju- 
risdiction and not probate courts have jurisdiction 
of actions against heirs and distributees to enforce, 
as against them, rights growing out of the estates 
of their ancestors.”> 

[§ 198] d. Parties. In actions against heirs or 
distributees of an estate, all persons who have 
any interest in such estate must be made parties ;7é 
and no judgment can be rendered against heirs who 
are not before the court.” On the other hand, 
where heirs are bound severally by the provisions 
of a lease, forcible detainer will lie against one heir 
without joining the others.7*,, The administrator is 
not a necessary party where the action is of a purely 
personal nature against the heir,’® or where its ob- 
ject is to enforce a vendor’s lien against land in- 
herited by him;*° but if the object is to enforce a 
lien against funds belonging to an heir in the hands 
of the administrator, the administrator is a neces- 
sary party.1 Heirs cannot be proceeded against 
as unknown unless an affidavit is filed by all the 
complainants that they are unknown to each of 


sulting trust for their benefit). 
66. Vinton v. Powell, 136 Ga. 687, 


ton, 69 Fla. 340, 68 St 

58. Purvis v. Askew, (Ga.) 95 
SE 964; Phillips v. Rentz, 106 Ga. 249, 
32 SE 107. 

[a]. The rule is applicable.—(1) 
Where in an action of ejectment 
brought by heirs at law the evidence 
shows that there was an adminis- 
trator de bonis non on the estate of 
the decedent, that the real defendant, 
who was the second wife of the ad- 
ministrator, was in possession of the 
land in controversy under a deed 
from the vendee of the administrator, 
that no order of sale was obtained 
from the ordinary for the sale of 
the land, and that no consent was 
given by the administrator to the 
bringing of the suit by the heirs. 
Purvis v. Askew, (Ga.) 95 SE 964. 
(2) Where, in an action for trespass 
brought by an heir at law, it ap- 
peared that the ancestor of plaintiff 
died testate, and the land claimed to 
have been damaged was devised, but 
it was not shown to whom. Phillips 
v. Rentz, 106 Ga. 249, 32 SE 107. 

59. Davies v. Thompson, (Tex. 
Civ. A.) 50 SW 1062 (action by heirs 
of married woman to recover prop- 
erty owned by her jointly with others 
at time of death). 

60. Sturdevant v. Pike, 1 Ind. 277; 
Jones v. Owens, 36 S. C. L. 184. 

61. Kerley v. Clay, 4 Bibb (Ky.) 
241 (value of slave apportioned be- 
tween adverse claimants). 


63. Uhrich v, Beck, 13 Pa. 639. 

[a] For example, reimbursement 
will be ordered in a suit by heirs to 
recover lands sold by the adminis- 
trator as his own, to the extent of 
the purchase money paid by the pur- 
chaser before notice. Uhrich v. Beck, 
13 Pa. 639. 

64. Foote v. wee 102 Mo. 394, 14 
Sw 981, 11 LRA 8 

[a] Thus, here’ a widow having 
a life estate in lands, with remainder 
over to her children in fee, sold the 
land in fee, and left no property in 
the state, although leaving the chil- 
dren assets, and the children were 
nonresidents and insolvent, it was 
held in ejectment by them that the 
purchaser was entitled to have dam- 
ages assessed for breach of the 
widow’s covenants, and that execu- 
tion in favor of the children would 
be stayed until such damages were 
paid. Foote v. Clark, 102 Mo. 394, 14 
SW 981, 11 LRA 861. 

65. Wilson v. Wilson, 9 B. Mon. 
(Ky.) 274 (holding, that where a pur- 
chaser, by agreement with adult 
heirs, having notice that there were 
infant heirs, purchased the legal title 
of all the heirs in land for a trifling 
sum, and conveyed to another pur- 
chaser without notice, the land was 
not liable to the heirs for the value 
of their equities, but that the first 
purchaser was a trustee under a re- 


71 SE 1119. 

67. Wall v. Hill, 1 B. Mon. (Ky.) 

290, 36 AmD 578. 

anit McCartney v. Calhoun, 11 Ala. 
69. Harris v. Vinyard, 42 Mo. 568. 
70. Cross references: 

Actions against heirs and distribu- 
tees to recover debts owing by: de- 
cedent see infra §§ 308-331. 

Suits for specific performance against 
heirs of deceased vendor or vendee 
see Bpeacer Performance [36 Cyc 
765, 766]. 

he ey Rutter v. Maher, 147 Ill. A: 
Survival of action of forcible en- 

try and detainer on death of party 

see Abatement and Revival § 397. 
72. Branch v. Branch, 139 Ga. 375, 

77 SE 286 
73. Caldwell v. Head, 17 Mo. 561. 
74, Snoddy v. Haskins, 12 Gratt. 

(53.Va.) 363. 

75. Martin v. Martin, 3 Mart. N. 

S. (La.) 48. 

76. Gray v. Palmer, 9 Cal. 616. 
77. Thruston v. Masterson, 9 Dana 

(Ky.) 228. 

78. Orminski v. Kania, 183 Til. A. 


79. Foss v. Cobler, 105 Iowa 728, 
75 NW_516, 

80. Jackson v. Hill, 39 Tex. 493. 

81. Foss v. Cobler, 105 Iowa 728, 
75 NW 516. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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them,®? 


heirs of the decedent.** 
[G99] e: 


[§ 200] f. Judgment. 


the pleadings and proof.®® 


82. Thruston v. Masterson, 9 Dana 
(Ky.) 228, 

83. Morris y. Martin, 96 SW 555, 
29 KyL 913 (applying the rule “that 
an order will not be made for certain 
persons to defend for a class unless 
they are shown to belong to the 
clere and are fairly representatives 
of,,it}). 

84. Brinkerhoff v.: Ransom, 57 
N. J. Eq. 312, 41. A 725 [rev 56 N. J. 
Eq. 149, 38 A 919] (holding that in an 
action at law against heirs and de- 
visees an averment in the plea that 
defendants had aliened their ances- 
tor’s estate before the action was 
commenced is material, and a. fail- 
ure on the part of plaintiff to reply 
thereto is an admission of a bona fide 


alienation). 
85. Taylor v.’ Taylor, 43 N. Y. 578. 
{a] Illustration.— Where a_ de- 


fendant dies pendente lite and his in- 
fant heirs are brought in by a sup- 
plemental complaint which merely al- 
leges his death and their heirship, a 
personal judgment against the heirs 
is unauthorized. Taylor v. Taylor, 43 


N.Y. 578. 

86. Houston, ete, R. Co. v. De 
Berry, 34 Tex. Civ. A. 180, 78 SW 
736. 

87. Advancements as affecting 
rights: 

Of gSomg eT Het heir or distributee see 

infra § 3 
Under will aa! Wills [40 Cye 1921 et 


seq]. 

Power of appointment as including 
power to make advancements see 
Powers [31 Cyc 1072]. 

88. “Ademption” wit see 
Ademption 1 C. J. p 1192. 

“Advances” distinguished see Ad- 
vances 2 C. J. p 31. 

89. Definition of term considered 
apart from descent and distribution 
see Advancements 2 C, J. p 33. 

90. Cotton v. Citizens’ Bank, 97 
Ark. 568, 575, 135 SW 340 [quot Cyc]; 
In re Farmers’ L. & T. Co., 168 NYS 
952, 955 [quot Cyc]. To same effect 
Lindsley v. Mclvyer, 57 Fla. 466, 48 S 
628; Thompson vy, Smith, 160 N. C. 
256, 257, 75 SE.1010 [cit Cyc]; Ellard 
vy. Ferris, 91 Oh. St. 339, 110 NE 476, 
LRAI1916C 613. 

{a] Other definitions.—(1) “An ir- 
revocable gift by a parent to a child, 
in anticipation of such. child’s future 
share in the parent’s estate, should 
the parent die intestate.’ Ebeling v. 
Ebeling, 61 Mise. 537, 539, 115 NYS 
894. To same effect Bissell v..Bis- 
sell, 120 Iowa 127, 94 NW 465; In re 
Lyon, 70 Lowa 375, 30 NW 644; Brook 
v. Latimer, 44 Kan, 431, 24 P 946, 2 
AmSR 292, 11 LRA’ 805; Matter of 
Bartlett,. 4 Misc. 380,, 25. NYS 990. 
(2) “That which is.given by a father 
to his child, or presumptive heir, by 
anticipation of what he might. in- 
herit.” Bouvier L. D. [quot Nolan 
v. Bolton, 25 Ga. 352,°356 (quot Tart 


v. Tart, 154 N. C. 502, 505, 70 SE 
929, AnnCas1912A 952); Duckett Vv. 
Gerig, 223 Tl. 284, 288, 79 NE 94; 


Rickenbacker vy. Zimmerman, 10 S. C. 
110, 115, 30 AmR 37]. To same ef- 
fect Wilks v. Greer, 14 Ala. 437. (3) 


“A pure and irrevocable gift made by ! 


a parent to a child in anticipation of 
such child’s future share of the par- 
ent’s estate.” Yundt’s App., 13 Pa. 
575, 579, 53 AmD 496 [quot Dare’s 

Est., 9 Ya, Dist. 481, 433, 24 Pa, Co. 


A. motion that certain parties defend for 
the heirs of a certain decedent will be overruled 
where such persons are not shown to be among the 


Issues, Proof, and Variance. 
action against the heirs of a decedent, any ma- 
terial averment in defendant’s plea which is not 
controverted by plaintiff will be taken as admitted.*4 
The judgment in an ac- 
tion against heirs and distributees must conform to 
Where a land certifi- 
cate was issued to the heirs of a person shown by 


.in life.” 


‘Mass. 356: ge a 
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In an 
[§ 201] 
Distinctions.°* 


58, 3 Dauph. Co. 162]. To same ef- 
fect Miller’s App., 31 Pa. 337 [quot 
In re Long, 254 Pa. 370, 375, 98 A 
1066; Rickenbacker v.* Zimmerman, 
10 S. C. 110, 30 AmR 37}; Waldron 
v. Taylor, 52 W.. Va. 284, 45 SE 336. 
(4). “An irrevocable gift by a parent 
i is lifetime to his child on ac- 
count of such child’s share of the 
estate after the parent is dead.” 
Schweitzer v. Schweitzer, 82 SW 
625, 26 KyL 888. To same effect Por- 
ter’s App., 94 Pa. 332; High’s App., 
21 Pa, 283; Whelen v. Whelen, 11 Pa. 
Dist. 14; Patterson’s Hst., 6 Pa. Co. 
443. (5) “A free and irrevocable 
gift by a parent, in his lifetime, to 
his child, or person standing in place 
of such child, on account of such 
child or person’s share in the donov’s 
estate, which he will receive under 
the statute of descent or distribution 
if the parent or donor die intestate.” 
Thornton Gifts and Advancements p 
5100S [quot -Vart, Vv. ‘Tart, b4 Ni C. 
502, 505, 70 SE 929, AnnCas1912A 
952). (6) “A transfer of property 
from a person. standing in loco 
parentis toward another to that 
other in anticipation of the share of 
the donor’s estate which the donee 
would receive in the event of the 
donor’s dying intestate.” In re Ken- 
nedy, 154 Iowa 460, 466, 135 NW 53; 
Bowron v. Kent, 190 N. Y. 422, 431, 
83 NE 472; Waldron y.. Taylor, 52 
W. Va. 284, 292, 45.SE, 336; Matter 
of Lewis, 29 Ont. 609,613. (7) “Gifts 
of money or personal property for 
the preferment and settling of a child 
Meadows v. Meadows, 33 
N..C. 148, 153 [quot Thompson v. 
Smith, 160 N. C. 256, 258, 75 SH 1010]. 
(8) “An irrevocable gift by a parent, 
who afterwards dies intestate, of the 
whole or a part of what it is sup- 
posed the child will be entitled to on 
the death of the party making the 
advancement.” Scott Intestate lL. 
(2a ed) p 543 [quot Herkimer v. Mc- 
Gregor, 126 Ind. 247, 253, 25 NE 145, 
26 NE 44; Slaughter v. Slaughter, 21 
Ind. A. 641, 52 NE 994, 995];/Christy’s 
ADD.» yd, darant..GPa.),.d69, : 370... To 
same effect Eshleman’s App., 74 Pa. 
42 [quot In re Allen, 207 Pa. 325, 328, 
56 A 928]; Johnson v. Patterson, 13 
Lea (Tenn.) 626; Yancy v. Yancy, 5 
Heisk. (Tenn.) 353, 13 AmR 5. (9) 
“Money or property given to a child 
to start it in life.” Wright v. Wright, 
106 SW 856, 858, 82 KyL 659. (10) 
“The giving by a parent to the child 
or heir, by way of anticipation, the 
whole or a part of what is supposed 
the donee will be entitled to on the 
death of the party making it.” Cour- 
ter v. Courter, 283 Ill. 127, 131, 119 
NE 63; Gary v.. Newton, 201 Ill. 170, 
183, 66 NE 267; Wallace v. Reddick, 
119 Ill. 151, 156, 8 NE 801; Stras- 
burger. v. Hoffman, 175 Ill. A. 120, 
123. To same effect Grattan vy. Grat- 
tan, 18 Ill. 167, 65 AmD 726 [quot 
Kintz v. Friday, 4 Dem. Surr. (N. Y.) 
540]; Ruch v. Biery, 110 Ind, 444, 11 
NE 312 {quot Culp vy. Wilson, 133 
Ind, 294, 296, 32 NE 928]; Dillman v. 
Cox, 23 Ind. 442 [quot Rickenbacker 
v. Zimmerman, 10 8, C, 110, 116, 30 
AmR 31]; Slaughter y. Slaughter, 21 
Ind. A. 41, 52 NE 994; Clark v. Will- 
son, 27 Md. 693; Osgood i/4 Breed, 17 
Smith I. .244 
Yo" Va. $59, 5 SE 87, 


Darne v. Lloyd, 
Chinn y, Murray, 4 


3 AmSR_ 123; 
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it to be dead, a judgment against the heirs of such 
deceased person, and in favor of a person claiming 
the land adversely to such heirs, shows a complete 
title to the certificate in the person in whose favor 
the judgment is rendered.** 

B. Advancements *’—1. Definitions and 
In its legal sense, and as employed 
in the law of descent and distribution,®® an advance- 
ment is an irrevocable gift in presenti of money or 
property, real or personal, to a child by a parent 
to enable the donee to anticipate his inheritance to 
the extent of the gift.°° 


It has been defined by 


Gratt. (45 Va.) 348 [quot Nicholas v. 
Nicholas, 100 Va. 660, 42 SE 669, 
866]; Waldron, v.. Taylor, 52 W. Va. 
284, 45 SH 336. (11) “A free and 
irrevocable gift by a parent in his 
lifetime to his child on account of 
such child’s share of the estate after 
the decease of the parent dying intes- 
tate.” Fellows. y.. Little, 46 N. 

27, 35. (12) “A bestowment of prop- 
erty by a parent on a child on con- 
dition. that if the donee claims to 
share in the intestate estate of the 
donor, he shall bring in this property 
for the purposes of equal distribu- 
tion.” Re Hall, 14 Ont. 557, 559. 
(18) “A gift, by anticipation, from 
a parent to a child, of the whole or a 
part of what is supposed such child 
would inherit on the death of the 
parent.” Bouvier L. D. [quot Mc- 
Mahill v. McMahbill, 69 Iowa 115, 118, 
28 NW 470 (quot In re Pickenbrock, 
102 Iowa 81, 84, 70 NW 1094); Mess- 
mann v. Egenberger, 46 App. Div. 46, 
51, 61 NYS 556 (quot In re Farmers’ 
Ly. 9607.3 Ge.:, (168, NXS $520, 955005 
Burbeck v. Spollen, 6 Oh. Dec. (Re- 
print) 1118, 10 AmURey 491. To 
same effect Cazassa v. Cazassa, 92 
Tenn. 573, 22 SW 560, 36 AmSR 112, 
20 LRA 178; Cawthon y. Coppedge, 1 
Swan (Tenn.) 487 [quot Morris v. 
Morris, 9 Heisk. (Tenn.) 814, 817; 
House v. Woodward, 5 Coldw. (Tenn.) 
196, 200]. (14) “A completed gift 
by the ancestor, to be accounted by 
the recipient as his share or part of 
his share in distribution.” Marston 
v. Lord, 65 N. H. 4, 5, 17 A 980 [quot 
Wentworth v. Wentworth, 75 N. H. 
547, 549, 78 A 646]. (15) “A gift by 
a parent to a child, of a portion of 
his estate, in anticipation of the 
whole or a part, of the share to 
which the child would be entitled at 
the death of the parent, under the 
statute of distributions, in the event 
of his dying intestate.” Hollister v. 
Attmore, 58 N. C. 373, 375 [quot 
Thompson v. Smith, 160 N. C. 256, 


257, 75 SE 1010]. To same effect 
Woodruff v. Snowden, 10 OhS&CP 
123, 7 OhNP 502; Johnson v. Pat- 


terson, 13 Lea (Tenn.) 626. (16) “A 
payment or appropriation of money 
or property, or a settlement of real 
estate, made by a parent to or for a 
child, in. advance, or anticipation of 
the distributive share to which such 
child would be entitled after the 
death of the parent.’ Holliday v. 
White, 33.Tex. 447, 460. To same ef- 
fect Bruce v. Griscom, 9 Hun 280 [aff 
70 N. Y. 612 mem]; Matter of Lewis, 
29 Ont. 609. (17) ‘Money or property 
given by a father to his children, as 
a portion of his estate, and to be 
taken into account in the final par- 
tition or distribution thereof.” Chase 
v. Ewing, 51 Barb. (N. Y.) 597, 612 
[quot Ebeling v. Ebeling, 61 Mise. 
537, 539, 115 NYS 894). (18) “A pro- 
vision, made by a parent for his 
child, of money or property, the en- 
tire interest in which passes out of 
the former in his lifetime.” Grey v. 
Grey, 22 Ala. 233, 236 [quot In re 
Pickenbrock, 102 Towa 81, 85, 70 NW 
1094]. (19) “A. delivery by the par- 
ent during his life, to.one or more of 
his children, the whole or a portion 
of that, to which the child wauld be 
entitled, on a, distribution. of the 
estate after the pdrent’s decease.” 

Weatherhead. v,.;Field,, 26. Vt. 665, 
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code as any provision by a parent, made to, and ac- 
cepted by, a child, out of his estate, either in money 
or property, during his lifetime, over and above the 
obligation of the parent for maintenance and edu- 
eation.®! 

Gifts °? distinguished. While it is essential to an 
advancement that there be a gift,®* and although 
every advancement is, in a sense, a gift,°* it is dis- 
tinguishable from an ordinary gift inter vivos °° by 
the fact that the amount or value of what is given 
as an advancement is charged against the donee’s 
distributive share of the donor’s estate.°® 

Loan or other indebtedness distinguished. An ad- 
vancement is distinguishable from a loan or other 
transaction ereating an indebtedness ®" in that it 
creates no liability to repay °° and is attended by 
none of the usual incidents of a debt, such as the 
bearing of interest ®® or the running of the statute 
of limitations, although under peculiar cirecum- 
stances a loan may be treated as an advancement.? 

[§ 202] 2. Foundation and Origin of Doctrine. 
The doctrine of advancements properly so called, 
under which an heir or distributee is required to 
668. (20) “A gift by a parent to a|8 A 312, 
child or descendant for the purpose 98. 
of advancing him in life.” 2 Miner 


Inst. p 513 [quot Waldron v. Taylor, 
52 W. Va. 284, 293, 45 SE 336]. (21) 
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Kinney v. Newbold, 115 Iowa: 
145, 88 NW 328; Yundt’s App., 13 Pa. 
575, 58 AmD 496. 

“Advancement, in its legal accepta- 
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account for property given him during the lifetime 
of the decedent before he is entitled to share in the 
estate, is a creation of statute.2 The first statutory 
announcement of the present doctrine of advance- 
ments was under the statute of 22 & 23 Charles II 
(1682-1683). While this statute may have been 
in force in the United States at one time as a part 
of the common law, at the present time express 
statutes have been enacted in the several jurisdic- 
tions covering the subject,> although in some states, 
the statutes cover the subject very briefly.6 Under 
certain customs in England, a doctrine quite similar 
to the present doctrine of advancement was in 
force;’ and under the civil law there existed rules 
which governed the collatio bonorum, which is sim- 
ilar to the present doctrine of advancements and 
from which the latter is said to have been derived.* 

Principle on which founded. The doctrine of ad- 
vancements is based on the theory that a parent is 
presumed to intend that all his children shall share 
equally in his estate, not only in what may remain 
at his death, but equally in all that came from him, 
and is invoked to effectuate equality in the distri- 
‘ing heir at law) who shall have any 
.estate by the settlement of the intes- 
tate, or shall be advanced by the in- 


testate in his lifetime, by portion or 
portions equal to the share which 


“Money or property given to a child 
by the father, or anyone in_ loco 
parentis, in anticipation of inherit- 
ances.” In re Williams, 62 Mo. A. 
339, 347. 

Gifts from parent to child gener- 
ally see Parent and Child [29 Cyc 
1658 et seq]. 

91. Ireland v. Dyer, 133 Ga. 851, 
852, 67 SE 195, 26 LRANS 1050, 18 
AnnCas 544; Holliday v. Wingfield, 59 
Ga, 206, 207. ; 

92. Gifts generally see Gifts [20 
Cye 1189]. . 

93. See infra § 221. 

94. Taylor v. Everett, 60 Fla. 362, 
52 S 980; Lynch v. Culver, 260 Mo. 
495, 497, 168 SW 1138 (where the 
court said: “Advancements are gifts, 
and are so called”); Dewees’ Est., 3 
Brewst. (Pa.) 314. And see Matter 
of Bartlett, 4 Misc. 380, 381, 25 NYS 
990. (where the court said: “An ad- 
vancement is somewhat in the nature 
of a gift, in this respect, that the 
person making it, thereby abandons 
all right of control and ownership of 
the subject”). 

95. Clark v. Willson, 27 Md. 693; 
Re Hall, 14 Ont. 557. 

96. Duckett v. Gerig, 223 Ill. 284, 
79 NE 94; Weatherhead v. Field, 26 
Vt. 665; Waldron v. Taylor, 52 W. Va. 
284, 45 SE 336. : 

“Tt is distinguishable from a gift, 
which parents may make to their 
children, whether to a greater or less 
amount; for in such case, there is no 
intention to have it chargeable on the 
child’s share of the estate.” Weath- 
erhead v. Field, 26 Vt. 665, 668. 

97. Fla.—Taylor v. Everett, 60 
Fla. 362, 52 S 980. i 

Tll.—Duckett v. Gerig, 223 Ill. 284, 
79 NE 94. 

Md.—Clark v. Willson, 27 Md. 693. 

N. H.—Marston v. Lord, 65 N. H. 4, 
17 A 980. 

N. J.—Dawson v. Macknet, 42 N. J. 
Eq. 633, 8 A 312. 

N. D.—Stenson v. Halvorson, 28 
N. D. 151, 147 NW 800, LRA1915A 
1179, AnnCas1916D 1289. 

Vt.—Weatherhead v. Field, 26 Vt. 
665. 

W. Va.—Waldron! v. Taylor, 52 
W. Va, 284, 45 SE 336. 

Ont.—Re Hall, 14 Ont. 557. 

“An advancement creates no debt 
to the person making it, and in all 
its features and in its very nature is 
distinguishable from a debt.” Daw- 
son v. Macknet, 42 N. J. Eq. 633, 635, 


tion, does not involve the idea of ob- 
ligation or future liability to an- 
swer.” Yundt’s App., 13 Pa. 575, 580, 
53 AmD 496 [quot Dare’s Est., 9 Pa. 
Dist. 431, 433, 24 Pa. Co, 58, 3 Dauph. 
Co. 162]. 

[a] Tllustration—A paper signed 
by a son acknowledging himself “in- 
debted” to his father in a certain 
sum “as an advancement” on his 
share of his father’s estate, and 
promising “to pay said estate, with 4 
per cent interest from this date on 
Said sum (the above amount), which 
is to be deducted from my interest in 
said estate,” shows a loan and not an 
advancement-by the father to the son, 
because of the promise to pay. Kin- 
ney v. Newbold, 115 Iowa 145, 146, 
88 NW_ 328. 

99. Osgood v. Breed, 17 Mass. 356; 
Ruiz v. Campbell, 6 Tex. Civ. A. 714, 
26 SW 295. 

Interest on advancements when 
pe ld into ‘hotchpot see infra § 


1. Hughes’s App., 57 Pa. 179. 

2. Walker v. Brooks, 99 N. C. 207, 
6 SE 63. 

[a] Thus, if a loan to a child by a 
parent is unenforceable by reason of 
the legal disability of the borrower 
to contract, it may, for the purpose 
of equality, be treated as in the na- 
ture of an advancement. Walker v. 
Brooks, 99 N. C. 207, 6 SE 63. 

Revocation or change of advance- 
ment to loan or debt see infra § 237. 

8. Ala.—Malone vy. Malone, 106 
Ala, 569, 17 S 676. 

ORDA ET Bron v. Rench, 3 Del, Ch. 
_ Ind.—Barnes v. Allen, 25 Ind. 222. 

Mich.—Power v. Power, 91 Mich. 
587, 52 NW 60. 

Mo,—In re Williams, 62 Mo. A. 


339. 

N. Y.—In re Farmers’ L. & T. Co., 
168 NYS 952 [rev 99 Misc. 420, 163 
NYS 961]. 

N. C.—Kiger v. Terry, 119 N. C, 
456, 26 SE 388. 

4 [a] Provisions of statute.— 
The provisions on the subject of ad- 
vancement contained in 22 & 23 Car. 
IIc 10 § 5 are as follows: That “all 
the residue” shall be divided “by 
equal portions, to and amongst the 
children of such persons dying’ intes- 
tate, and such persons.as legally rep- 
resent such children. In case any of 
the said children be then. dead, other 
than such child or children (not be- 


shall by such distribution be allotted 
to the other children to whom such 
distribution is to be made; and in 
case any child, other than the heir at 
law, who shall have any estate by a 
settlement from the said intestate, or 
shall be advanced by the said intes- 
tate in his lifetime by portion not 
equal to the share which will be due 
to the other children by such dis- 
tribution as aforesaid, then so much 
of the surplusage of the estate of 
such intestate, to be distributed to 
such child or children as shall have 
any land by settlement from the 
intestate, or were advanced in the 
lifetime of the intestate, as_ shall 
make the estate of all the said chil- 
dren to be equal as near as can be 
estimated; but the heir at law, not- 
withstanding any, land that he shall 
have by descent or otherwise from 
the intestate, is to have an equal part 
in the distribution with the rest of 
the children, without any considera- 
tion of the value of the land which 
he hath by descent or otherwise from 
the intestate.” 
5. See statutory provisions. 


6. Packard y. Packard, 95 Kan. 
644, 149 P 404. 
[a] In Kansas “the legislature 


has covered the subject of advance- 
ments. very briefly. The statute 
merely provides that property which 
has been given by way of advance- 
ment shall be charged against the 
heir when the estate is divided. 
(Gen, Stat. 1909, §§ 2959, 2960.) It 
does not prescribe how the fact of 
an advancement shall be determined 
nor on whom should fall the burden 
of proof’’ Packard v. Packard, 95 
Kan. 644, 646, 149 P 404, 

7.. Mitchell v. Mitchell, 8 Ala. 414; 
In re Williams, 62. Mo. A. 339; Terry 
v.- Dayton, 31 Barb. (N. Y.) 519; 
In re. Farmers’ L. & T. Co., 168 NYS 
952 [rev 99 Misc. 420, 163 NYS 961]; 
Kintz v. Friday, 4 Dem. Surr. (N. Y.) 
540; Blliot v. Collier, 3 Atk. 526, 26 
Reprint 1104, 1 Ves. 15, 27 Reprint 
861; Pusey v. Desbouvrie, 3 P. Wms. 
315, 24 Reprint 1081, 10 ERC 351; 
Cevill v. Rich, 1. Vern. Ch. 181, 23 
Reprint. 401; Teomkyns v. Ladbroke, 
2 Ves. 591, 28 Reprint 377; Twisden 
Reape vey 9 Ves. Jr. 413, 32 Reprint 


8. Harris v. Allen, 18 Ga. 177; 
Montegut’s Suec., 2 La. Ann, 630; 
Austin vy. Palmer, 7 Mart. N. S. (La.) 
20;.Destrehan v. Destrehan, 4 Mart, 


For later cas2s, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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bution of estates.® 

[§ 203] 3. General Construction of Statutes. 
Statutes requiring heirs and distributees of a person 
who dies intestate to account in the distribution of 
the estate for what had been received by them as 
advancements from the intestate in his lifetime have 
been construed very liberally to carry out the pur- 
pose of such acts, that is, to produce equality in the 
distribution of the intestate’s estate among his chil- 
dren, which in the absence of a will must be pre- 
sumed to have been the wish of the deceased per- 
son;° but the provisions of the statute should not 
be carried beyond the clear meaning of the words.14 
Where there are two or more statutes relating to the 
subject, they must ke read together,!? although this 
does not necessarily mean that one statute will en- 
large or limit the operative effect of another,1* 

[§ 204] 4. By What Law Governed. Except 
in some jurisdictions,1* the doctrine of advance- 
ments, as applied to the distribution of a decedent’s 
estate, is to be determined by the law im force at the 
time of the decedent’s death, and not by the law 
in foree at the time the advancement was made.!® 

Land situated in other states. Statutes with re- 
gard to advancements have no application as regards 
the descent of land situated in other states;1® and 


N. S. (La.) 557; Dewees’ Est., 3 
Brewst, (Pa.) 319. See In re Farm- 
ers’ L. & T. Co.,.168 NYS 952 [rev 11. 


99 Misc. 420, 163 NYS 961] (discuss- 


ing the question). And see Collatio| 168 NYS 952. 
Bonorum § 1. 12. 

9. Ala.—Greene v. Speer, 37 Ala.| 660, 42 SE 669, 866. 
32. 

Ill.—Condell v. Glover, 56 Ill. A. 
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ter of the statute does not require, 
but which its spirit does require’). 

Green v. Hathaway, 36 N. J. 
Eq. 471; In re Farmers’ L. 


Nicholas v. Nicholas, 
13. Shaw v. Kent, 11 Ind. 80 (hold- 


ing that Rev. St. [1843] p 555 § 372, 
which provides that, 
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when a decedent domiciled in one state dies leaving 
real estate in another, the descent of such realty or 
the shares of the heirs will not be affected by ad- 
vancements to the heirs.!7 

[§ 205] 5. Who May Make Advancements, 
While in England, under an early statute providing 
for the accounting for advancements in the distri- 
bution of the estate of a man, it was held that the 
doctrine of advancements did not apply in the dis- 
tribution of the estate of a woman,'® in the United 
States, the various pertinent statutes generally ap- 
ply .to advancements made by mothers as well as 
fathers, so that the donees of a mother dying intes- 
tate must account for the gift if they claim as her 
distributees.!9 

[§ 206] 6. Who May Take or Be Charged with 
Advancements—a. Direct Donees—(1) In General. 
In many jurisdictions, the statutes relating to ad- 
vancements use the terms ‘‘child,’’ ‘‘issue,’’ or ‘‘de- 
scendant’’ of the intestate, in naming the persons 
who may take advancements or who may be made 
to account for gifts or grants as advancements in 
the distribution of the estate.2° In some jurisdic- 
tions, however, the relation is not specified in the 
statutes, but is implied from the use of the word 
‘“Cadvancements.’’?1_ Where the word ‘‘descend- 
pot.” Similar statements are found 
in Redfield on Wills (vol. 3, p. 248, 
par. 19), and in Williams on Execu- 
tors (6th Am. ed., p. 1607). The only 
authority cited by these writers in 
support of the foregoing proposition 
is Holt v. Frederick, 2 P. Wms. 356, 
24 Reprint 763. That is a case de- 


cided by the chancellor of England in 
1726, in which the question under 


& T. Co., 
100 Va. 


if any child 


566, 45 NE 173, 35 LRA 366]. 
Ind.—Herkimer v. McGregor, 
Ind. 247, 25 NE 145, 26 NE 44; Bar- 
nett v. Thomas, 36 Ind. A. 441, 75 NB 
868. 114 AmSR 385. 
Iowa.—Bash v. Bash, 165 NW 399; 
eae v. Watts, 118 Iowa 549, 92 NW 
Ky.—Shawhan  v. 


Shawhan, 10 
Bush 600. 


La.—Berthelot v. Fitch, 44 La. Ann. 
508, 10 S 867; Grandchamps v. Del- 
peuch, 7 Rob. 429. 

Md.—McCabe v. Brosenne, 107 Md. 
490, 69 A 259; Clark v. Willson, 27 
Md. 693; Parks v- Parks, 19 Md. 


323. 

Mo.—Dobbins v. Humphreys, 171 
Mo. 198, 70 SW 815. 

De ee Tastee aide v. Little, 46 N. H. 
N. J.—Grumley v. Grumley, 63 N. J. 
Eq. 568,52 A 381. 

N. Y._In re Farmers’ L. & ToGo. 
168 NYS 952 [rev 99 Misc. 420, 163 
NYS 961]. 

N. C—Thompson v. Smith, 160 
N. C. 256, 258, 75 SH 1010; James v. 
James, 76 N. C. 331. 

Pa.—Dutch’s App., 57 Pa. 461; Mil- 
ler’s App., 31 Pa- 337. 

Eng.—Boyad Vv. Boyd, Li Re 4g. 
305; Edwards v. Freeman, 2 P. Wms. 
443, 24 Reprint 803, 2 ERC 252. 

“Generally, equality is equity 
among heirs, and the doctrine of ad- 
vancements has for its object the fur- 
therance of this end.” Fellows v. 
Little, supra. 

“The doctrine of advancements is 
based on the idea that parents are 
presumed to intend, in the absence of 
a will, an equality of division among 
their children.” Thompson vy. Smith, 
supra. 

10. Hatch v. Straight, 3 Conn. 31, 

8 AmD 152; McCabe vy. Brosenne, 107 
Ma. 490, 69 A 259; Dilley v. Love, 61 
Md. 603; Kyle v. Conrad, 25 W. Va. 
760 (where the court said: “If by 
following closely the letter of the 
statute this its object will be de- 
feated, the courts have never hesi- 
tated to disregard the letter of such 
Statutes and to require that to be 
brought into hotechpot which the let- 
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shall have been advanced by the de- 
ceased “by settlement or portion. of 
real or personal estate,’ the value 
thereof shall be reckoned, does not 
enlarge or limit Rev. St. [1843] p 
439 § 134, which provides that any 
real or personal estate that may have 
been given by any deceased person in 
his lifetime as an advancement to 
any child shall be taken by the child 
toward his share of the estate of the 


decease). 

14. Whitman v. Hapgood, 10 Mass. 
437. ; 

15. Ga.—Boyd v. White, 32 Ga. 


30. 

Tll.— Wallace v. Reddick, 119 Ill. 
151, 8 NE 801; Simpson v. Simpson, 
114 Till. 603, 4 NE 137, 7 NE 287; 
Jones v. Dawson, 68 Ill. A. 70. 

Ky.—Ford v. Thompson, 1 Mete. 
580; Clarke v. Clarke, 17 B. Mon. 
698 


N. Y.—Parker v. McCluer, 3 Abb. 
Dee. 454, 3 Keyes 318, 1 Transcr. A. 
240, 5 AbbPrNS 97, 36 HowPr 301. 

C.—Lawrence_ v. Rayner, 44 


N. 
N.C. 113. 
McRae, 3 Bradf. 


16. McRae v. 
Surr. EN. ¥.)''199. 

17. Hoggatt v. Gibbs, 15 La. Ann. 
700; Parkes v. Gilbert, 1 Baxt. 
(Tenn.) 97. 

18. Holt v. Frederick, 2 P. Wms. 
356, 24 Reprint 763. 

19. Kintz v. Friday, 4 Dem. Surr. 
ey. Y.) 540; Daves v. Haywood, 54 

N. C. 253; Rees v. Rees, 32 S. C. Eq. 
86 

Tal Authorities discussed.—‘It is 
claimed, on behalf of Mrs. Kintz, that 
the provision of the statute in re- 
gard to advancements (Rev. St., §$§ 
76, 77, 78) only. applies to the ‘dis- 
tribution of the estates of intestate 
fathers, and is not, therefore, ap- 
plicable to the present case. It is 
stated in Dayton on Surrogates, p. 
563 (3d ed.), that ‘this provision ap- 
plies only to the distribution of the 
estates of intestate fathers, and, 
therefore, if a mother, being a widow, 
advances a child and dies intestate, 
leaving many children, the child ad- 
vanced shall not bring what he re- 
ceived from his mother into hotch- 


ee 


consideration arose under the follow- 
ing circumstances: Maria Frederick, 
a widow, died, leaving two sons and a 
daughter, to the latter of whom she 
had given in her lifetime one thou- 
sand pounds, which sum, upon the 
settlement of her estate, it was in- 
sisted, the daughter should bring into 
hotechpot. The statute of distribu- 
tion then in force is partly quoted in 
the report, as follows: ‘If a man dies 
intestate, leaving a wife and chil- 
dren, the wife shall have a third and 
the children the two other thirds.’ 
Not enough of the provision relative 
to advancement is stated in the report 
to be intelligible, but it did not differ 
materially in principle from our own 
statutes (Dayton on Surr. 562, 563). 
The chancellor ruled, ‘though without 
much debate,’ that the daughter 
should not bring the one thousand 
pounds into hotchpot, on the prin- 
ciple that the statute was grounded 
on the custom of London, which 
never affected a widow’s personal 
estate, and that the act seems to in- 
clude those alone within the clause 
of hotchpot who are capable of hav- 
ing a wife as well as children, which 
must be husbands only. I do not 
think that an arcient custom of Lon- 
don, the whole theory of which has 
become obsolete in our law civiliza- 
tion, should now control the inter- 
pretation of our statutes. The latter 
part of the chancellor’s decision is 
evidently based on a literal inter- 
pretation of the language of the 
statute above quoted.” Kintz v. Fri- 
day, 4 Dem. Surr. (N. Y.) 540, 544. 

[b] The words “any of his or her 
children,” used in a statute requiring 
children to be charged with advance- 
ments, apply to the children of moth- 
ers as well as of fathers. Daves v. 
Haywood, 54 N. C. 253. 

20. See statutory provisions. 

21. Fellows v. Little, 46 N. H. 27; 
WO v. Morris, 9 Heisk. (Tenn.) 


{a]’ Thus (1) the Tennessee stat- 
ute does not state the relation which 
must exist between the donor and 
the donee to create an advancement, 
but merely provides that “adyance- 
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ant’’ is used in the statute, it means a person who 
proceeds from the body of another, however re- 
motely, and is coextensive with ‘‘issue.’’ ?? 

[§ 207] (2) Children. As may be seen by ref- 
erence to the definitions of advancement,?* and to 
the statutory provisions of the various jurisdic- 
tions,24 the doctrine of advancements is intended 
primarily to cover the case of a gift from a parent 
to a child for the purpose of anticipating all or a 
part of the share which it is supposed the child will 


inherit on the death of the parent intestate. The 


doetrine of collatio bonorum is applicable only to 
cases where advances were made to children.?® 

Eldest son. In England, advancements to the 
eldest son of the intestate, where they consist of 
personal property, must be brought into hotchpot 
under the statutes of distribution.?® 

Children of former marriage. In Kentucky, a 
husband may make advancements to his children by 
a former marriage free from any claim or right of 
his wife, provided the advancements or gifts are rea- 
sonable when considered with reference to the 
amount of property owned by him, and provided his 
purpose is to provide for the children and not to 
defraud the wife.?* 

[§ 208] (38) Grandchildren.?* ‘ Generally, gifts 
made to grandchildren after the death of their par- 
ent, the child of the donor, who at the time had 
other children living, may, as against such other 
children, constitute advancements to the grandchil- 
dren,?® and a grandchild is required to account for 
advancements to him where the intestate died leay- 
ing only grandchildren.*° On the other hand, gifts 
by a grandparent to his grandchild made during the 
life of the parent of the donee and the child of the 


ments, whether by settlements or 
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30, Storey’s App., 83 Pa. 89. 


[§§ 206-212 


grandparent, are not, in case of the death of the par- 
ent during the life of the grandparent, to be deemed 
advancements to the grandchild in most,*! but not 
all, jurisdictions.*? In North Carolina gifts or do- 
nations by a grandparent to a grandchild are not 
advancements under any cireumstances.** 

[§ 209] (4) Wife. Statutes regulating ad- 
vancements do not apply to the wife of a donor, and 
a gift to her by him cannot be charged to her as an 
advancement on the distribution of his estate.4 

[§ 210] (5) Collaterals. Where the statute as 
to advancements makes it applicable only as to 
gifts to children, issue, or descendants of an intes- 
tate, it does not apply to gifts to collaterals such as 
brothers, ete., and therefore, where an intestate’s 
estate is to be distributed among collaterals, they 
are not required to account for gifts received from 
the intestate.®> 

[§ 211] b. Indirect Donees—(1) In General. 
Ordinarily to constitute an advancement the gift 
must be made to the distributee sought to be 
charged with it as such or to a third person with 
his consent.*6 

[§ 212] (2) Child of Donee. Where an intes- 
tate has made an advancement to one of several chil- 
dren who dies before him, the question whether 
surviving children of the.donee are chargeable with 
the advancement in the distribution of the donor’s 
estate depends upon whether the donor leaves grand- 
children only or grandchildren and children also. If 
only grandchildren survive the donor, the children 
of the donee are not chargeable as against the other 
grandchildren with the advancement made to their 
parent;°? but if the donor leaves both children and 
grandchildren, the latter are so chargeable.*8 
of insane person.—Allowances by the 


otherwise, in the lifetime of the de- 31. Stevenson vy. Martin, 11 Bush] supreme court out of the estate of an 


ceased,” shall be collated, ete., and it} (Ky.) 485; Mason v. Mason, 12 La. 


has been held that the word ‘ad- 
vancements” was used in the statute 
as previously defined by the court, 
namely, “a gift by a parent to a child 
by anticipation, in whole or in part, 
of what it is supposed the child will 
be entitled to on the death of the 
parent.” Morris v. Morris, 9 Heisk. 

(Tenn.) 814, 817. (2) So in New 

Hampshire an advancement is de- 

fined as a “gift by a parent in his 

lifetime to his child on account of 
such child’s share of the estate after 
the decease of the parent dying intes- 
tate,” although the statute (Pub. St. 

N. H., c 196 § 9) does not use the 

words “parent” and “child,” but 

merely provides that if an heir of a 

person deceased, or any _ person 

through whom the heir claims, has 
been advanced by the deceased in his 
lifetime, such advancement shall be 

accounted, etc. Fellows v. Little, 46 

N. H. 27, 35. 

22. Waldron v. Taylor, 52 W. Va, 
284, 45 SH 336. 

23. See supra § 201. 

24. See statutory provisions. 

25. In re Farmers’ L. & T. Co., 168 
NYS 952. See Collatio Bonorum §§ 
Lp B, 

26. Kircudbright v. Kircudbright, 

8 Ves. Jr. 51, 32 Reprint 269. 

27. Murray v. Murray, 90 Ky. 1, 13 
SW 244, 11 KyL 815, 8 LRA 95. 

28. Cross references: 
Grandchiidren as indirect donees see 

infra § 212. 

Right of grandchildren to have col- 
lation of advancements to children 
see infra § 242. 

Whether expenditures iby. grandpar- 
ent for support and" education of 
grandchild constitute advancements 
see infra § 231. 

29. Nelson v. Bush, 9 Dana (Ky.) 
104; Tournillon’s Suce., 15 La. Ann, 
263; Dilley v. Love, 61 Md. 603. 


589; Cawthon v. Coppedge, 1 Swan 
(Tenn.) 487. 

“Gifts to grandchildren, made 
whilst their parent, the immediate 
descendant of the party making the 
gifts, is alive, will not be converted 
into advancements to such grandchil- 
dren by the subsequent death of the 
parent during the lifetime of the 
grandparent. Such gifts are mere 
gratuities at the time they are made, 
and chargeable neither to the grand- 
children nor their parents, and sub- 
sequent events can not and do not 
change their legal character, and 
none of the grandchildren of the in- 
testate can be properly charged with 
gifts made by him under the cir- 
cumstances above stated.” Steven- 
son v. Martin, 11 Bush (Ky.) 485, 
493. 

382. Ramsay v. Abrams, 58 Iowa 
512, 12 NW 555, : 

33. Shiver v. Brock, 55 N. C. 137; 
Daves vv. Haywood, 54 N. C. 2538; 
Headen v. Headen, 42 N. C. 159. 
fete Ind.—Barnes y. Allen, 25 Ind. 


Iowa.—In re Kennedy, 154 Iowa 
460, 1385 NW 53. 

La.—Watt’s Succ., 122 La. 952, 48 
S 335. 

N. Y.—In re Morgan, 104 N. Y. 74, 9 
NE 861. 

Pa.—Greiner’s App., 103 Pa. 89. 

35. La.—Bougere’s Sucec., 28 La. 
Ann. 743. 

Mo.—Johnson y. Antriken, 205 Mo. 
244, 103 SW 936. ‘ 

N. Y.—Matter of Cramer, 43 Miso, 
494, 89 NYS 469; In re Farmers’ L, & 
T. Co., 168 NYS 952 [rev 99 Misc. 420, 
163 NYS 961]. 

W. Va—Waldron vy. Taylor, 52 
W. Va. 284, 45 SE 336. 

Eng.—Gist v. Timbrill, [1996] 2 Ch. 


280. 
{a] Allowances made from estate 


insane persen, for the support of re- 
mote kin, brother and sister of the 
half blood and children of deceased 
sisters of the whole blood, are gifts, 
and not advancements. In re Farm- 
ers’ L. & T. Co., 168 NYS 952 [rev 
99 Misc. 420, 163 NYS 961]. 

Rains v. Hays, 2 Tenn. Ch. 


37. Brown v. Taylor, 62 Ind. 295; 
Calhoun v. Crossgrove, 33 La. Ann. 
1001; Skinner v. Wynne, 55 N. C, 41. 
See also Eshleman’s App., 74 Pa. 42 
(dictum). 

Ala.—Wilson v. Wilson, 18 
— 176; Andrews v. Hall, 15 Ala. 


jr ia-—Towles v. Roundtree, 10 Fla. 


Ga.—Bransford v. Crawford, 51 Ga. 
20; West v. Bolton, 23 Ga. 581. 

Ill.—Simpson v. Simpson, 114 Ill. 
603, 4 NE 137, 7 NE 287. 

Ky.—F rye v. Avritt, 68 SW 420, 24 
KyL 183; Nelson v. Bush, 9 Dana. 104; 
Barber v. Taylor, 9 Dana 84. 

La.—Potts v. Potts, 142 La. 906, 77 
S 785; Desforges’s Succ., 135 La. 49, 
64 S 978, 52 LRANS 689; Miller v. 
Miller, 105 La. 257, 29 S 802; Meyer’s 
Suce., 44 La. Ann,,871, 11 S 532; Du- 
puy v. Dupont, 11 La. Ann, 226; Webb 
v. Goodby, 12 Rob. 539; Destrehan v. 
Destrehan, 4 Mart. N. S. 557. 

Mass.—Kenney v. Tucker, 8 Mass. 
143; Quarles v. Quarles, 4 Mass. 680. 

Mo.—Johnson v. Antrikin, 205 Mo. 


SW 936; In re Williams, 62 


. A. 388. 
N. pig HS v. Tucker, 8 N. J, Eq, 


N. Y.—MoRae v. McRae, 3 Bradf. 
| Surr, 199. 
C.—Daves v. Haywood, 54 N. C. 
Headen v, Headen, 42 N. C. 
-—Parsons v. Parsons, 52 Oh. St. 
40 NE 165. 
&.—-Storey’s App., $3. Pa. 89; Per-. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


———— ae 


Le 


§§ 213-214] 
[§ 213] 


ants in common.** 
[§ 214] (4) Wife of Donee. 


ment.*# 


son’s App., 74 Pa. 121; Eshleman’s 
App., 74 Pa. 42; Hughes’ App., 57 Pa. 
179; Levering v. Rittenhouse, 4 
Whart. 130; Harnest v. Earnest, 5 
Rawle 213;  Mickley’s Hst., 4 _ Pa. 
Super. 550; Scott’s Est., 15 Pa. Dist. 
344; Potter’s Est., 5 Pa. Dist. 39, 17 
Pas Costs. Park's 1 Hsts)\44Ra. Co, 
560, 21 WkIyNC 227. 

Ss. C—McbLure v. Steele, 35 S. C. 
Eq. 105. 

Tenn.—Rains v. Hays, 2 Tenn. Ch. 

669. 

W. Va.—Coffman v. Coffman, 41 
W. Va.'8, 23°\SH 523; Flesher v. Mit- 
chell, 5 W. Va. 59. 

Eng.—Proud vy. Turner, 2 P. Wms. 
560, 24 Reprint 862. 

Ont.—Matter of Lewis, 29 Ont. 
609. ; 

“The statute of advancements is 
amendatory of the statute of distri- 
butions, and, indeed, is adoptive of 
that statute. Consequently, it is to 
be construed in connection with that 
statute. And that statute says this— 
‘And in case any of the children shall 
die before the intestate, their lineal 
descendants shall stand in their place 
and stead.’ Cobb’s Dig. 291,. 293. 
But, if, in such case, the lineal de- 
scendants of any of the children 
stand in the place and stead of the 
children, then, it must be true, that 
what the children received, they re- 
ceived, what the children were ad- 
vanced, they were advanced. In oth- 
er words, it must be true, that an ad- 
vancement to the parent, is in law, 
an advancement to the child.” West 
v. Bolton, 23 Ga. 531, 534. 

“Tt is strenuously insisted by the 
plaintiffs in error that, under the rule 
declared by our supreme court in 
Barnum y. Barnum, 119 Mo. 63, 24 
SW 780, they inherit from ‘their 
grandfather and not from their fath- 
er, and that therefore they are en- 
titled to receive their share in the 
former’s estate, in right of the latter, 
without reference to his advance- 
ment. It may be, and doubtless is, 
true, that according to the ruling in 
the case just stated, the plaintiffs do 
inherit from their grandfather and 
not through their father; still, their 
right to inherit is representative in 
its character and must be measured 
by that of their father, if he were 
living. It is conceded that their 
father’s share, were he liying, would 
be diminished by the advancement 
received by him, and why should 
they, who claim under him, as said 
by the chancellor in Proud v. Turner, 
2 P. Wms. 560, 24 Reprint 862, ‘be in 
a better condition than their father, 
if living, would have been, had he 
claimed his distributive share.’ They 
must stand in their father’s_ stead, 
for without this they can not be rec- 
ognized as distributees of their 
grandfather’s estate. The advance- 
ment was an incident attaching to 
the father’s share, had he lived and 
claimed it, and no good reason is 
perceived why it does not as well 
attach to that share, when claimed 


(3) Parent of Donee. Gifts to grand- 
children are not chargeable to their parents as ad- 
vancements to the latter upon distribution of the 
donor’s estate;#® but it has been held that a child 
of the intestate may be charged as an advancement 
with the full fee value of property given to the 
child ‘with remainder over to his children,*® or of 
property conveyed to him and his children as ten- 


A gift to a son- 
in-law during the life of the donee’s wife may con- 
stitute an advancement to the wife,*? and it is im- 
material that the daughter does not know of the 
gift to the son-in-law,*® or that by reason of im- 
proper investments or otherwise the daughter does 
not in fact derive any benefit from the advance- 
It has been held that a married women’s 
property act securing to wives their separate prop- 
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intention,*7 and 


of real property 
by his children, as his representa- 


tives.”. In re Williams, 62 Mo. 
339, 350. 

39.. Stevenson v. Martin, 11 Bush 
(Ky.) 485; McClellan v. Sharp, 11 


KyL 525; ‘Shiver v. Brock, 55 N. C. 
137; Cawthon v. Coppedge, 1 Swan 
(Tenn. ) 487. 

40. Weyland v. Weyland, 2 Atk. 
632, 26 Reprint 777. 


ae Kyle v..Conrad, 25 W. Va. 
42, Ala,—Wilson vy. Wilson, 18 
Ala. 176. 


Fla.—Towles vy. Roundtree, 10 Fla. 
299; Lindsay. v. Platt, 9 Fla. 150. 

Ga.—Ireland v. Dyer, 133 Ga. 851, 
854, 67 SE 195, 26 LRANS 1050 and 
note, 18 AnnCas 544 and note [cit 
Cyc] (reviewing cases). 

Ind.—Baker y. Leathers, 3 Ind. 558. 

Ky.—Frye v. Avritt, 68 SW 420, 24 
KyL. 183; Stevenson v. Martin, 11 
Bush 485; Barber v. Taylor, 9 Dana 
84; Harber v. Green, 7 KyL 587; Wil- 
liams v. Barnes, 4 Kyl 727 [aff 5 
KyL 925]. 

‘La.—Carroll y. Carroll, 48 La, Ann. 
956, 20 S 210. 

Md.—McCabe v. Brosenne, 107 Md. 
490, 69 A 259; Dilley v. Love, 61 Md. 
603; Stewart v. Pattison, 8 Gill 46. 
Agee i SAPEY oe v. Rice, 1 Gray 

Mo.—Carpenter v. Coats, 183 Mo. 
52, 81 SW 1089. 

N. J——Wanmaker v. Van Buskirk, 
1 N. J. Eq. 685, 23 AmD 748. 
aaah Y.—Ex p. Oakey, 1 Bradf. Surr. 


N. C.—Haglar v. McCombs, 66 N. C. 


345. 

dagen sar Sa v. Cluney, 22 Oh. St. 
Pa.—Mast’s App., 40 Pa. 24; Earn- 

est v. Harnest, 5 Rawle 213; Hayden 

v. Mentzer, 10 Serg. & R. 329; Wentz 

v. Dehaven, 1 Serg. & R. 312; Park’s 


Est., 4 Pa. Co. 560, 21 WklyNC 227; 
Kessinger’s Est.,' 1° LegGaz 83; 
Knabb’s Est., 2 Woodw. 386. 


Va.—McDearman vy. Hodnett, 83 Va. 
281, 2 SE 643; Bruce v. Slemp, 82 Va. 


352, 4 SE 692: Peale v. Thurmond, 77 
Va.'153 
W. Va.—cCoffman v. Coffman, 41 


W. Va. 8, 23 SE 523; Roberts v. Cole- 
man, 37 W.. Va. 143, 16° SE’ 482; 
Flesher v. Mitchell, 5 W. Va. 59: 

Eng.—Weyland v. Weyland, 2. Atk. 
632,°26" » Reprint | “777; 
Evans, 29 Beav. 422, 54 Reprint 691. 

“Tt has not been denied, that a 
father may make an advancement to 
his daughter, within the meaning of 
the act of assembly, by conveyance 
of land to her husband in fee, just as 
he may .make an advancement, by 
paying a sum of money to the hhus- 
band, It is, the property of the 
father, who may advance his daugh- 
ter in what manner he pleases, and 
he may think it most for her inter- 
est, to place the property under the 
absolute control of the husband,” 
Hayden v. Mentzer, 10 Serge. & R. 
(Pa:) 329, 332. 

fa] 


McClure |v. | 
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erty does not prevent an advancement to the son-in- 
law from being deemed an advancement to the 
daughter.*® However, as in other cases,*® the ques- 
tion whether such a gift is an advancement is one of 


in some eases the circumstances 


have been such as to induce the court to hold that 
the transaction did not constitute an advancement.*% 
Where the daughter is dead at the time of a gift to 
the son-in-law, it will not be deemed an advance- 
ment to her children,*® but if the executed gift is 
in pursuance of an agreement made prior to the 
death of the daughter, it may be regarded as an 
advancement to the daughter.®° 

A distinction between real and personal property 
is made in North Carolina, it being held that a gift 
of personal property to the husband of a daughter 
is an advancement to her, 


but that a conveyance 
is not.®+ 


to his son-in-law, taking his note, 
which was to be void if his wife sur- 
vived him, and not to be collected 
for the benefit of his children, there 
was held to be an advancement to the 
daughter. Wanmaker v. Van Bus- 
kirk, 1 N. J. Eq. 685, 23 AmD 748. 

43... Lindsay, v., Platt, 9 Fla. 150; 
Ireland v. Dyer, 133 Ga. 851, 67 SE 
195, 26 LRANS 1050, 18 AnnCas 544. 
Compare Dittoe v. Cluney, 22 Oh. St. 
436 (holding that a gift to a son-in- 
law, intended by the ancestor to be 
charged as an advancement against 
his daughter, and not subsequently 
converted by him into a gift absolute, 
will be so charged against her in 
the distribution of his intestate 
property, if she, knowing the fact 
and intention of the gift, shall have 
acquiesced therein). 

44. -Towles v. Roundtree, 10 Fla, 
aa Barber vy. Taylor, 9 Dana (Ky.) 

45. Towles v. Roundtree, 10 Fla. 
299; Lindsay v. Platt, 9 Fla. 150; Me- 
Pe sia v. Hodnett, 83 Va. 281, 2 SE 


In speaking of a married women’s 
property act, the court, in one case, 
said: “The argument is that the act 
changed the relation of a husband 
towards his wife as_ respects her 
property, which is no longer subject 
to his disposal, or to the payment of 
his debts, but is to be possessed and 
controlled by her, as though she were 
a feme sole. This may be true, but 
we do not perceive that it affects the 
question before us. The object of 
the act is to secure to married 
women the enjoyment and ‘control of 
their property, but not to interfere 
with the dominion over and right of 
disposal of one’s property, or with 
the general law as respects the deal- 
ings between parents and their chil- 
dren, or the distribution of deced- 
ents’ estates. The question of ad- 
vancements is, therefore, not touched 
or in any way influenced by the act; 
nor was it designed to have any such 
influence.””’ McDearman v. Hodnett, 
83 Va. 281, 285, 2 SE 643. 

46. See supra § 218. 
tan Fla.—Lindsay v. Platt, 9 Fla. 

0. 

Ky.—Barber v. Taylor, 9 Dana 84. 
Peneg noe sons v. Mayer, 59 Miss. 
Pa.—Park’s BHst., 4 Pa. Co. 560. 
Tenn.—Rains v. "Hays, 2 Tenn, Ch. 

669 [aff 6 Lea 303, 40 AmR 39]. 

48. Booth v, Foster, 111 Ala. 312, 
20 S 356, 56 AmSR 52; Wilks v. 
Greer, 14 Ala. 437; Myers v. Brown, 
110 SW 402, 33 KyL 525; Groom v. 
Thomson, 16 SW 369, 18 Kyl 223; 
Johnson v. Leach, 5 Ky. Op. 528; 
Boyer v. Boyer, 7 OhS&CP 525, 7 Oh 
NP 153; Rains v. Hays, 2 Tenn. Ch. 
669 [aff 6 Lea 303, 40 AmR 39]. 


49. Stevenson v. Martin, 11 Bush 
(Ky.) 485. 

50. Barber v. Taylor, 9 Dana (Ky.) 
84, 

51. Banks v. Shannonhouse, 61 


Where a father gave money !'N, C, 284; Dixon v, Coward, 57 NYC, 


t 
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[§ 215] (5) Husband of Donee. A gift by the 
donor to his daughter-in-law may constitute an ad- 
vancement to his son.5? 

[§ 216] (6) Purchaser. A purchaser of the in- 
terest of an heir or distributee takes subject to the 
liability of his vendor to aecount for advance- 
ments,°’ and this is equally true as to the purchaser 
of an interest in expectancy, even as regards ad- 
vaneements thereafter made to his vendor,®* and 
a fortiori a purchaser with notice of advancements 
to his grantor takes subject to his grantor’s liabil- 
ity to account therefor.®> 

[§ 217] 7. Property Subject of Advancements.°® 
Under some statutes only gifts of real estate are 
treated as advancements.5’ Under other statutes 
only gifts of personalty are so considered,’ while 
in others either the general term ‘‘property’’ is 
used, or both real and personal property are men- 
tioned, so that gifts of either or both kinds of 
property are contemplated.®® ‘However, in a par- 
ticular jurisdiction there may be two or more sepa- 
rate statutes relating to advancements of real and 
personal property, and a particular advancement 
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[§§ 215-217 


which may not be authorized under one statute may 
be permissible under another.*°® Where a parent 
purchases land or other realty and takes the title 
in the name of a child, it has been held that this 
should be considered an advancement of real estate 
and not an advancement of personalty.®! Also it 
has been held that where a father put his son in 
possession of land and afterward treated it as his, 
but gave him no deed therefor, and by agreement 
between the father, his son, and son-in-law, the lat- 
ter conveyed to the son several slaves, in exchange 
for the land conveyed to him by the father, there 
was an advancement of the slaves and not of the 
land to the son.*? 

Community property. An advancement may be 


made out of community property,®® and a donation 


of community property by a parent to a child is to 
be collated one half to the father’s estate and one 
half to the mother’s.** 

Use and occupation of property. Where a parent 
permits a child to have the possession and use of 
property, either real or personal, the value of such 
use may constitute an advancement,®* and if there 


854; Bridgers v. Hutchins, 33 N. C.|v. Hoyle, 3 Head (Tenn.) 56; Towles ] 519. 


68; Jones v. Spaight, 6 N. C. 89. 
{a] Reason for distinction.—‘“Mr. 55. 
Smith relied upon Bridgers vy. Hutch- | 71 NW 429. 


v. Towles, 1 Head (Tenn.) 601. 
Finch v. Garrett, 102 Iowa 381, | 124. 


S. C.—Hamer v. Hamer, 23 S. C. Ea. 
60. Green v. Hathaway, 36 N. J. 


ings, 33 N. C. 68, where it is held, a 56. Whether real or personal| Eq. 471; Havens vy. Thompson, 23 
gift of personal property to a hus-| estate to be first charged with ad- N. J. Eq. 321. 
band is an advancement to the wife, | vancement see infra § 244. {a] Thus (1) in New Jersey “the 


and insisted that there was no dif- 57. 


Marshall v. Rench, 3 Del. Ch. 


ference between a gift of personal 
property and a gift of land. In our 
opinion there is a very essential dif- 
ference. If personal property be 
given to a wife, it instantly, jure 
mariti, belongs to the husband; so 
it is immaterial whether the gift be 
made to the wife or to the husband. 
But if land be given to the wife it 
remains hers, and the husband can 
only become entitled to a life estate 
as tenant by the curtesy; whereas, if 
it be conveyed to the husband, the 
wife takes nothing, save a collateral 
right to have dower in case she sur- 
vives; so it cannot be said in any 
sense that she has received of her 
father any land by way of advance- 
ment.” Banks v. Shannonhouse, 61 
N. C. 284, 286. 
52. Palmer v. Culbertson, 20 NYS 
391 [aff 143 N. Y. 218, 88 NH.199]. 
53. Ala.—Booth v. Foster, 111 Ala, 
312, 20 S 356, 56 AmSR 52. 
Ind.—Dyer v. Armstrong, 5 Ind. 
437; Barnett v. Thomas, 36 Ind. A. 
441, 75 NE 868, 114 AmSR 385. 
Towa.—Russell v. Smith, 115 Iowa 
261, 88 NW 3861; Pinckney v. Pinck- 
ney, 114 Iowa 441, 87 NW 406. 
Ky.—Scobee v. Bridges, 87 Ky. 427, 
9 SW 299, 10 KyL_ 390. 
Tenn.—Steele vy. Frierson, 85 Tenn. 
430, 3 SW 649. 
Va.—Corbitt v. Wright, 120 Va. 
execution.— 


471, 91 SE 612. 

fa] Purchaser on 
Code § 2925, providing that no instru- 
ment affecting real estate is of any 
validity against subsequent bona fide 
purchasers unless recorded in the 
county in which it lies does not apply 
to a receipt for an advancement made 
by a parent, and an execution pur- 
chaser of the donee’s interest in the 
realty of the donor, as heir, acquires 
only his interest in the excess of the 
advancement. Pinckney v. Pinckney, 
114 Iowa 441, 87 NW 406. : 

General rights and liabilities of 
purchaser of interest of heir or dis- 
tributee see supra §§ 175-178. 

Right of purchaser of interest of 
one heir or distributee to compel 
other heirs or distributees to account 
for advancements see infra § 243. 

54. Steele y. Frierson, 85 Tenn. 
430, 3 SW 649; Nashville v. Potomac 
Ins. Co., 2 Baxt, (Tenn.) 296; Mann v. 
Mann, 12 Heisk. (Tenn.) 245; Johnson 


253; Green v. Hathaway, 36 N. J. Eq. 
471. And for construction of New 
Jersey statutes see infra note 60 [a]. 

[a] Im Ohio (1) an early statute 
applied only to real property. Myers 
v. Warner, 18 Oh. 519; Putnam v. 
Putnam, 18 Oh. 347. (2) But a sub- 
sequent statute expressly covers both 
real and personal property. See Par- 
sons v. Parsons, 52 Oh. St. 470, 40 
NE 165. ; 

58. Jones v. Jones, 6 N. C. 150; 
Cevill v. Rich, 1 Vern. Ch. 181, 23 
Reprint 401. 

[a] Early North Carolina statutes 
construed.—The North Carolina act 
of 1766 compelled all the children, ex- 
cept the heir at law, to bring into ac- 
count in the settlement and distribu- 
tion of the personal estate of the 
parent the lands advanced to them by 
the parent, The act of 1784 abol- 
ished the right of primogeniture, and 
gave the lands to all the sons equal- 
ly, and the act of 1795 raised the 


‘daughters to a level with the sons 


in the inheritance. So that since 
1795 all the children compose the heir 
at law, which the eldest son was un- 
der the act of 1766, and all are of 
consequence within the exception of 
that act; and whether or not this act 
is considered as repealed by the act 
of 1784, the consequence is the same. 
For as under the act of 1766 the eld- 
est son was not bound to bring into 
account in the settlement of the per- 
sonal estate of the parent lands ad- 
vanced to him by the parent, so un- 
der the acts of 1784 and 1795, all 
the children being placed in the same 
eondition as to the inheritance with 
the eldest son, none of them are 
bound to bring into account lands ad- 
vanced to them. Jones v. Jones, 6 
N.. €. 4150; . 

59. Ill.—Doubet v. Doubet, 196 Il. 
A. 289. 

jap erm aek v. Armstrong, 5 Ind. 


Iowa,.—West v. Beck, 95 Iowa 520, 
64 NW 599. 

Ky.—Nichols v. King, 68 SW 133, 
1114, 24 KyL 124. 

Mo.—In re Williams, 62 Mo. 339. 

N. H.—Nesmith v. Dinsmore, 17 
N. H. 515. 

N. J.—Havens vy. Thompson, 23 
N. J. Eq. 321, R 

N. Y.—Terry v. Dayton, 31 Barb. 


court may, in adjusting the rights of 
heirs-at-law under the statute regu- 
lating the descent of real estate, 
when it appears that the ancestor 
has given or advanced any part of 
his ‘lands, tenements or  heredita- 
ments,’ to one or more of his issue, 
adjudge that the issue so advanced 
is barred of his right of inheritance 
to the extent of the land so given 
or advanced, but in order to warrant 
such an adjudication the thing given 
or advanced must be lands, tene- 
ments or hereditaments. Rev. p. 297 
§ 1.” Green y. Hathaway, 36 N. J. 
Eq. 471, 472. (2) However “the thir- 
teenth section of the act concerning 
executors and administrators, which 
is substantially the same as the Eng- 
lish statute of distributions, makes 
provision for the deduction from the 
distributive shares of each child of 
any land or estate by settlement or 
any advancements, clearly including 
both lands and money.” Havens vy. 
Thompson, 23 N. J. Eq. 321, 323. 

61. Hayden vy. Burch, 9 Gill (Md.) 
79; Hanner v. Winburn, 42 N. C. 142. 

62. Credle v. Credle, 44 N. C. 225. 

63. Belcher v. Fox, 60 Tex. 527; 
French v. Strumberg, 52 Tex. 92; 
Yancy v. Batte, 48 Tex. 46; Sparks v. 
Spence, 40 Tex. 693; Maxwell v. Mor- 
gan, 20 Tex. 202. 

64. Baillio v. Baillio, 5 Mart. N. S, 
(La.) 228. 

65. McCray v. Corn, 168 Ky. 457, 
182 SW 640; Boblett v. Barlow, 83 
Sw 145, 26 KyL 1076; Garrott v. 
Rives, 80 SW 519, 26 KyL 10; Ham- 
ilton v. Moore, 70 SW 402, 24 KyL 
982; Wakefield v. Gilleland, 18 SW 
768, 13 KyL 845; Shawhan vy. Shaw- 
han, 10 Bush (Ky.) 601; Ford v. 
Thompson, 1 Metce. (Ky.) 580; King 
v. King, 107 La. 437, 31 S 894; Hamil- 
ton v. Hamilton, 6 Mart. N. S. (La.) 
148; Hanner v. Winburn, 42 N. C. 
142; Robinson v. Robinson, 4 Humphr. 
(Tenn.) 392.. And see Isgrigg v. Is- 
grigg, 179 Ky. 260, 200 SW 478 (rec- 
ognizing the rule but holding it. in- 
applicable where the gift is of the 
land itself and not of the use and 
occupation). 

fa] Thus, where a father placed a 
son in possession of a tract of land, 
with the intention that he should 
have the use of it as a gift, such a 
state of circumstances excludes the 
idea of a contract for the payment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


——— 


§§ 217-218] 


is a consideration to be paid for such use that is 
merely nominal and inadequate, it may be disre- 
garded and the child charged with its reasonable 
In some eases, how- 
ever, it has been-held that a mere permissive oc- 
cupation of land at the will of the parent is too 
precarious in its character to be deemed an advance- 
ment to the extent of the reasonable value of the 
use,*? but where a parent permits his child to rent 
out his land and receive the rents, the amount of 
the rents should be deemed an advancement.*® 

A vested remainder in real estate is the subject 


value as an advancement.®® 


of advancement.*® 
Insurance. 


of rent, and where the father died 
intestate, the use and occupation of 
the land should be charged against 
the son in the distribution of the 
estate as an advancement. Robinson 
v. Robinson, 4 Humphr. (Tenn.) 392. 

66. Wakefield v. Gilleland, 18 SW 
768, 138 KyL 845. 

67. Ison v. Ison, 26 S. C. Eq. 15; 
Christian v. Coleman, 3 Leigh (30 
Va.) 30 

“The court concurs with the Chan- 
cellor in refusing to charge certain 
distributees, whom the intestate had 
permitted to occupy portions of his 
land, with rent, as an advancement. 
If they owed him for the rent it was 
a debt. If he charged nothing for 
the occupancy, (as was the fact,) the 
permission to occupy was a mere ac- 
commodation, and no advancement, 
An advancement always embraces the 
idea, that the parent has parted from 
his title in the subject advanced.” 
Ison v. Ison, 26 S. C. Ha. 15, 19. 

68. Williams v. Stonestreet, 3 
Rand, (24 Va.) 559. 

69. Cain vy. Cain, 53 S. C. 350, 31 
SE 278, 69 AmSR 863. 

70. Culberhouse v. Culberhouse, 68 
Ark. 405, 59 SW 388; Rickenbacker v. 
Zimmerman, 10 S. C. 110, 30 AmR 37; 
Cazassa v. Cazassa, 92 Tenn. 573, 22 
SW 560, 36 AmSR 112, 20 LRA 178 
(holding that irsurance taken out 
by a father on his own life in the 
name of a child, or in his own name 
and transferred to the child, and paid 
for by the father, who retained pos- 
session of the policies until his death, 
constitutes, in the absence of clear 
and convincing proof to the contrary, 
an advancement, for which the child 
must account in the settlement of 
the father’s estate); Re Richardson, 
47 L. T. Rep. N. S. 514. 

71. Vinson y. Vinson, 105 La. 30, 
29 S 701, 

72. Ala.—Booth v. Foster, 111 Ala. 
312, 20 S 356, 56 AmSR 52; Wilks v. 
Greer, 14 Ala. 437; Mitchell v.. Mitch- 
ell, 8 Ala. 414. 

Ark.—Goodwin v. Parnell, 69 Ark. 
629, 65 SW 427. 

Colo.—Haines v. Christie, 28 Colo. 
502, 66 P 883. 

Conn.—Melony’s App., 78 Conn. 334, 
62 A 151; Hart v. Chase, 46 Conn. 
207; Johnson v. Belden, 20 Conn. 322; 
Meeker v. Meeker, 16 Conn, 383, 

Fla.—Lindsay v. Platt, 9 Fla. 150. 

Ga.—Holliday v. Wingfield, 59 Ga. 
206; Weems v. Andrews, 22 Ga, 43; 
Phillips v. Chappell, 16 Ga. 16. 

Ill.—Elliott v. Western Coal, etce., 
Co., 243 Ill. 614, 90 NE 1104, 134 
AmSR 398, 17 AnnCas 884; Duckett 
v. Gerig, 223 Ill. 284, 79 NE 94; Wal- 
lace v. Reddick, 119 Ill. 151, 8 NE 
801; Cline v. Jones, 111 Ill, 563; Bay 
v. Cook, 31 Til. 336. 

Ind.—Heady v. Brown, 151 Ind, 75, 
49 NE 805, 51 NE 85; Brunson v, Hen- 


ry, 140 Ind. 455, 39 NE 256; Herki-. 


mer vy. McGregor, 126 Ind. 247, 25 
NE 145, 26 NE 44; Ruch v. Biery, 110 
Ind. 444, 11 NE 312; Woolery v. 
Woolery, 29 Ind. 249, 95 AmD 629; 
Dillman v. Cox, 28 Ind. 440. 

~ Towa.—Bash v. Bash, 165 NW 399; 
Calhoun v. Taylor, 178 Iowa 56, 159 
NW 600; Ellis v. 
94 NW 463; In re Pickenbrock, 102 


Insurance on the parent’s life taken 


Newell, 120 Iowa 71,| Ch. (U. C.) 


«a 


itrary.™ 


tion. 


Iowa 81, 70 NW 1094. 

Md.—Justis v. Justis, 99 Md. 69, 
57 A 23; Dilley v. Love, 61 Md. 603; 
Graves v. Spedden, 46 Md. 527; Stew- 
art v. Pattison, 8 Gill 46; State v. 
Jameson, 3 Gill & J. 442. 

Mich.—Carmichael v. Lathrop, 112 
Mich. 301, 70 NW 575. 

Miss.—Wilson v. Beauchamp, 50 
Miss. 24 

Mo.—Carpenter v. Coats, 183 Mo. 
52, 81 SW 1089; Dobbins vy, Humph- 
reys, 171 Mo. 198, 70 SW 815; Gunn 
v. Thurston, 180 Mo, 389, 32 SW 654; 
Strode v. Beall, 105 Mo. A. 495, 79 
SW 1019; McDenald v. McDonald, 86 
Mo. A. 122 


og H.—Fellows v. Little, 46 N. H. 
Eq. 94 


N. J.—Gordon v. Barkelew, 6 N. J. 

N. Y.—In re Morgan, 104 N. Y. 74, 
9 NE 861; Shrady y. Shrady, 42 App. 
Div. 9, 58 NYS 546; Bruce v. Gris- 
com, 9 Hun 280 [aff 70, N. Y. 612 
mem]; Matter of Bennington, 67 
Misc. 363, 124 NYS 829; Alexander v. 
Alexander, 1 NYSt 508; Jackson v. 
Matsdorf, 11 Johns, 91, 6 AmD 355. 

N. C.—Thompson v. Smith, 160 
N. C. 256, 75 S 1010; Kiger v. Terry, 
119. N. C. 456, 26 SE 88; Harper v. 
Harper, 92 N. C. 300; Melvin v. Bul- 
lard, 82 N. C. 33; Bradsher v. Can- 
nady, 76 N, C. 445; James v. James, 
76 x oe. 3381; Cowan v. Tucker, 27 


N. Cc. . 

Oh.—Fels_ v. Fels, 1° Oh. Cir. Ct. 
420, 1 Oh, Cir. Dec. 285; Burbeck v, 
Spollen, 6 Oh. Dec, (Reprint) 1118, 
10 AmLRec 491. 

Pa.—Frey v. Heydt, 116 Pa. 601, 
11 A 5385; Kirby’s App., 109 Pa. 41; 
Weaver's App., 63 Pa. 809; Miller’s 
App., 40 Ra. 57, 80 AmD 555; Law- 
son’s App., 23 Pa. 85; In re Riddle, 19 
Pa. 431; Harris’ App., 2 Grant 304; 
Christy’s App., 1 Grant 369; In re 
King, 6 Whart, 370; Lentz v. Hertzog, 
4 Whart. 520; Stern’s Est., 3 Pa. Dist. 
369, 15. Pa,, Co. 4; Murray’s Est., 2 
Chest. Co. 300; Weaver's Mst., 5 Lanc 
Bar 35; Homiller’s Hst., 17 Phila. 513, 
17 WklyNC 2388; Knabb’s Est., 
Woodw. 386, 

Tenn.,—Garner v. Taylor, 58 SW 
758; Johnson y. Patterson, 13 Lea 
626; Morris v. Morris, 9 Heisk. 814; 
Jennings v. Jennings, 2 Heisk. 283; 
Dudley v. Bosworth, 10 Humphr. 9, 
51 AmD 690; McCoy v. Pearce, 1 
Tenn. Cas. 87, Thomps, Cas. 145; 
Rains v. Hays, 2 Tenn. Ch. 672 [aff 
6 L. ed, 303, 40 AmR 39]. 


bap ees et lea y v. White, 33 Tex. 
Va.—McDearman_y. Hodnett, 83 


Va. 281, 2 SE 643; Watkins v. Young, 
31 Gratt. (72 Va.) 84. 

W. Va.—Neil v. Flynn Lumber Co., 
95 SE 528; Diehl v. Cotts, 48 W. Va. 
255, 37 SE 546; Roberts v. Coleman, 
37 W. Va. 148, 16 SE 482; McClana- 
han v. McClanahan, 36 W. Va. 34 14 
Shades Kyle v. Conrad, 25 W. Va. 


Eng.—Loyd y. Read, 1 P. Wms, 607, 
24 Reprint 537. 
N. B.—Moore v. Moore, 1 N. B. Eq. 
204. 
na ah keh Kennedy, 20 Grant 
better settled too, 


“Nothing is 
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out by him in favor of his child is generally deemed 
an advancement ;*° but there is authority to the con- 


[§ 218] 8. Elements and Requisites—a. Inten- 
The question whether a gift of property to 
a child is to be regarded as an advancement is to 
be determined by the intention of the donor;*? the 
intention of the donee in this respect is imma- 
terial,“ although it may be material in determin- 
ing the specifie property which constitutes the sub- 
ject matter of the advancement."* 
to constitute a gift an advancement, it must be in- 
tended as such;*® and this intention must ordi- 
narily exist at the time of the transaction 7° and be 


In other words, 


than that the intention of the parent 
determines whether a conveyance or 
transfer of money or property to a 
child is to be regarded as a gift or 
an advancement The nature of the 
transaction, in these respects, fol- 
lows the intention of the donor.” 
Ruch vy. Biery, 110 Ind. 444, 448, 11 
NE 312. 

[a] Effect of statutes.—(1) The 
general rule as to the controlling ef- 
fect of the intention of the intestate 
is not altered by the North Carolina 
statute. Thompson vy. Smith, 160 
N. C. 256, 75 SE 1010. (2) Also in Il- 
linois “Section 7 of chapter 39 of the 
Revised Statutes provides that ‘no 
gift or grant shall be deemed to have 
been made in advancement unless so 
expressed in writing or charged in 
writing, by the intestate, as an ad- 
vancement, or acknowledged in writ- 
ing by the child or other descendant.’ 
.. » Prior to tLis statute it was a 
question of intention whether a gift 
by a parent to a child was an ad- 
vancement. ... It is still a ques- 
tion of intention, but the stat- 
ute has prescribed the manner of 
proof of the intention.” Elliott v. 
Western Coal, etc., Co., 243 Ill. 614, 
618, 90 NE 1104, 184 AmSR 398, 17 
AnnCas 884. 

Controlling effect of intention of 
intestate in determining whether 
particular transaction constitutes ad- 
vancement see infra §§ 226-232. 

Evidence of intent see infra §§ 260- 


264. 

73. Fitts v. Morse, 103 Mass. 164, 
167 (where the court said: “The in- 
tent of the giver, not that of the re- 
ceiver, is to govern’). 

Necessity of acceptance by donee 
see infra § 225. 

74 j\Isgrigg v. Isgrigg, 179 Ky. 
260, 200 SW 478. , 

75. Ala.—Booth vy. Foster, 111 
Ala. 312, 20 S 356, 56 AmSR 52; Ma- 
fart v. Malone, 106 Ala. 569, 17 S 

Tll.—Elliott v. Western Coal, etce., 
Co., 243 fll. 614, 618, 90 NE 1104, 134 
AmSR 398, 17 AnnCas 884, 

Ind.—Shaw v. Kent, 11 Ind. 80. 

Iowa.—Bissell v. Bissell, 120 lowa 
130, 94 NW 465. 

La.—Darby v. Darby, 118 La. 328, 
42 S 953. 

Md.—Stewart v. Pattison, 8 Gill 46, 

Mass.—Bulkeley v. Noble, 2 Pick. 
837; Osgood v. Breed, 17 Mass. 356. 

Pa.—Morr's App., 80 Pa. 427. 

Tenn.—Morris v. Morris, 9 Heisk. 
814; Rains v. Hays, 2 Tenn. Ch. 669. 

Vt.—Newell v. Newell, 13 Vt. 24. 

Va.—Hill v. Stark, 94 SE 792. 

“Not every gift from a parent to a 
child is to be regarded as an ad- 
vancement. It must appear that it 
was so intended before the child's 
part will be charged with it. The 
mere fact that a parent has given 
property to one child and not to an- 
other, or more to one than another, is 
not sufficient to charge the favored 
child in the distribution of the par- 
ent’s estate.” Elliott v. Western 
Coal, ete., Co., supra. 

Effect, on rule, of presumption of 
advancement see infra § 258. 

76. Ala.—Booth v. Foster, 111 Ala. 
812, 20 S 356, 56 AmSR 52. 


918 [180.J.] 


manifested in a legal way.'? 


gift or sale in part.’ 
[§ 219] b. Death of Donor, 


iary to the distribution of deeedents’ 
the question is raised.S! 
[§ 220] ce. Intestacy of Donor, 


of advancements applies only in eases of intestacy, 3? 
In most jurisdictions the doctrine applies only in the 


Conn.—Dunham vy, 
61, 29 AmR 642, 
Tll.—Bolin v. 


Averill, 45 Conn. 
Bolin, 245 Tl. 618, 
616, 92 NE 630. 


lowa,—Bash v. Bash, 165 NW 399; 
Calhoun v. Taylor, 178 Towa 56, 159 
NW 600. 

46 Ma, 


_ Ma. —Graves v. 
Smith, 160 


256, 75 S 1010; Bradsher vy. Can- 
nady, 76 N. C. 445, 447. 

Pa.—Lawson's App. Pa. 85; 
Homiller’'s Est., 17 Phila. 618,. 17 
WkIYNC 288. And see Gillespie's 
Est., 19 Phila, 218, 7 Pa. Co. 306 ‘(rec- 
ognizing the rule). 

Tenn.—Rains v. Hays, 2 Tenn. Ch. 
674 [aff 6 Lea £08, 40 AmR 39]. 


Spedden, 


C.—Thompson_ v. 


23 


Ont.—Re Hall, 14 Ont. 567. 
“Whether a gift is an advance- 
ment or not depends on the inten- 


tion of the 
gift is made.” 
dy, supra. 
“The intention which will charac- 
terize a gift as an advancement is 


parent at the time the 
Bradsher vy. Canna- 


the intention of the donor at the 
time of making the gift.’ Bolin v, 
Bolin, supra, 


Eifect. of subsequent intention to 
change gift to advancement or vice 
versa see infra §§ 284, 286. 

77. Bolin v. Bolin, 245 Ill, 618, 92 
NE} 580; Fitts v. Morse, 108 Mass, 164. 
And see Nelson v. Brown, (Tex, Civ. 
A.) 111 SW 1106 (holding that, al- 
though the fact that a grantor made 
deeds to some of his chidren under 
an intent to partition all his land 
among his children might afford rea- 
son for treating them as advance- 
ments, yet that fact alone, without a 
further showing that he did in fact 
make sucha partition, does not show 
that they did not pass to the children 
such interest as they purported to, 
and decedent could, convey). 

Mode and sufficiency of transfer 
see infra §§ 221-224. 

78 Isgvrigege v. Isgrigg, 179 Ky. 260, 
200 SW 478; McCray v. Corn, 168 Ky. 
457, 468, 182 SW 640; Crain v. Mal- 
lone, 180 Ky. 125, 118 ‘SW 67, 182 Am 
SR $65, 22° LR/ ANS 1165; Eliott v. 
Leslie, 124 Ky. 6568, 562, 49 SW. 619, 
80 Kyl 748, i24 AmSR ‘418; Sullivan 
v. Sullivan, 122 Ky. 707, 92 SW 966, 
29 KyL 289, 7 “LRANS 156; Schweit- 
zer Vv. Schweitzer, 26 Kyl 888, 82 SW 
625; Owsley v. Owsley, 77 Sw 894, 
25 KyL 1194; Nichols v. King, 68 SW 
188, 1114, 24 KyL 124; Bailey v. Bar- 
clay, 109 Ky. 636, 60 SW 877, 23 Kyl 
1244; Groom v. Thomson, 16 SW 369, 
18 Kyl. 223; Bowles v. Winchester, 18 
Bush (Ky.) 1; Shawhan vy. Shawhan, 
10 Bush (Iky.) 600; Cleaver v, Kirk, 8 


seen (Ky,) 270; Clarke v. Clarke, 17 

B. Mon. (Ky.) 698; Ross v. Dimmit, 3 
KyL 686; Sayles v. Baker, 5 R. I. 
457; Heyward v. Middleton, 65 S. C. 
498, 48 SE 956; Rees v. Rees, 32 8. C, 
Hq. 86; Youngblood v. Norton, 20 8. C. 
Hq. 122, at 

“Whatever the intention of the 


parent may be in giving property to 
his children, and whether this inten- 
tion is manifested by words or in 
writing, the statute and not the in- 


However, some stat- 
utes expressly provide as to what constitute ad- 
yaneements, and under such statutes the intention 
of the donor is not to be considered.’§ 
tion may, aecording to the intention of the parent, 
constitute an advancement in part and an absolute 


Gifts by a parent 
to a child cannot be deemed advancements so long 
as the donor is alive,’® because it is merely as auxil- 
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A transac- 


estates that 


The doctrine 


tention, however expressed, will con- 
trol.” McCray v. Corn, supra. 

“Under the statute, the intention 
of the donor is never consulted. It 
is immaterial whether he intended 
to charge the heir with the prop- 
erty donated or not, or what his pur- 
pose was in making the advance- 
ments,” Elliott v. Leslie, supra. 

79. Meeker v. Meeker, 16 Conn. 
ae oy v. Brooks, 99 N, C, 207, 

oy 

80. Owsley v. Owsley, 77 SW 394, 

25 KyL 1194, 


81. Springer’s App., 29 Pa. 208. 

82. Owsley v. Owsley, 77 SW 394, 
25 KyL 1194; In re Lear, 146 Mo. A. 
642, 124 SW 592; Biedler v. Biedler, 
87 Va. 800, 12‘SH 768. 

83. Ala.—Coleman v. Smith, 55 


Ala, 368; Cawlfield v. Brown, 45 Ala, 
662; Greene v, Speer, 87 Ala, 532. 

Ark.—-Blanks v. Clark, 68 Ark. 98, 
56 SW 1068. 

Conn—Johnson vy. Belden, 20 Conn. 
tot Nettleton v, Nettleton, 17 Conn. 
542. 
oe ee v.'‘Rench, 3 Del, Ch, 

Ga.—McNeil v. Hammond, 87 Ga. 
618, 18 SE 640; Huggins v. Huggins, 
71 Ga. 66; Thrasher y. Anderson, 51 
Ga. 642; Brewton v. Brewton, 380 Ga, 


416; Walker v. Williamson, 25 Ga. 
lll.—Grattan v, Grattan, 

167, 65 AmD' 726. 

Trammel, 148 
Ind, 487, 47 NE 925; Barnes y. <Al- 
len, 26 Ind, 222. 
110 NW 148; Gilmore v. Jenkins, 129 
Iowa 686, 106 NW 1938, 6 AnnCas 1008 
421, 94 NW 1117; Spaan v. Anderson, 
115 Towa 121, 88 NW 200; McCor- 


549 
18). 01. 
Ind.—Trammel — v. 
lowa.—Hall v. Hall, 182 Towa 664, 
and note; In re Cummings, 120 Towa 
mack v., Hanks, 105 lowa 689, 75 NW 


494; In re Lyon, 70 Towa 375, 30 
NW 642. 
Md.—Manning v. Thruston, 59 Md. 


218; Pole v. Simmons, 45° Md. 246; 
Hayden vy. Burch, 9 Gill 79; Stewart 
v. Pattison, 8 Gill 46. 

Mo.,—Turpin v. Turpin, 88 Mo, 3387 
(holding that the term “intestate” in 
the statute means wholly intestate). 

N. J.=Vreeland v. Vreeland, 65 N. 
Jo Wq. 668, 56 A 1089; Linell v. Linell, 


21 N. J. Eq. 81; Black v. Whitall, 9 
N. J. Hq. 572, 69 AmD 423, 
N. Y.— Bowron v. Kent, 190 N. Y. 


422, 88 NE 472 Messmann v. Bgen- 


berger, 46 App. ‘Div. 46, 61 NYS 556; 
Kent v. Hopkins, 86 Hun 611, 88 NYS 
767; Arnold vy. Haronn, 43 Hun 278; 
Clark v, Kingsley,:37 Hun 246; De 
Caumont v. Bogert, 86 Hun 382; Camp 
v. Camp, 18 Hun 219; Arthur v. Ar- 
thur, 10 Barb. 24; Matter of Cramer, 
48 Mise, 494, 89 NYS 469; Thompson 
v. Carmichael, 3 Sandf. Ch. 120 (re- 
viewing cases); Hays v. Hibbard, 3 
Redf. Surr, 28. . 

N, C.—Jerkins v. Mitchell, 57 N, C. 
207; Donnell v. Mateer, 40 N. C. 7; 
Johnston vy. Johnston, 89 N. GC. 9; 
Richmond v. Vanhook, 88 N. C. 681; 
Brown vy. Brown, 37_N, C. 309; Hurdle 
v. Bliiott, 28 N. C. 174; Croom’ y. 
Herring, 11 N. C. 893. 


[$§ 218-221 


‘ 


case of persons dying wholly intestate,** and a per- 
son dies wholly intestate within this rule not only 
where he never made a will, but also where a will 
made .by him was invalid or inoperative at the 
time of his death,$* 
tions the statutes have expressly provided for the 
application of the doctrine of advancements in case 
of partial intestaey as regards the disposition of the 
undisposed part of the intestate’s estate.’® 

{§ 221] d. Transfer or Payment—(1) In General. 
In order that a payment of money or transfer of 
property by a parent, who afterward dies intestate, 
to a child or other descendant may constitute an ad- 
vancement, it is essential that the transfer should 
have been a complete and irrevocable gift,8* in pre- 


However, in a few jurisdic- 


Oh.—Needles v. Needles, 7 Oh, St. 
432, 70 ‘AmD 85. 

Pa,—In re Ogden, 211°’ Pa. 247, 60 
A 785; In re McKibbin, 207 Pa. 1, 56 
A 62; Christman v. Siegfried, 5 Watts 
& S. 400; Kreider v. Boy ek 10 Watts 
54; Watson v. Watson, 6 Watts 254; 
Newell's Case, 1 Browne 3811. 

¢. C.—MeFall v. Sullivan, 17 S. C. 
504; Allen v. Allen, 13 S. C. 512, 36 
AmR 716; Douglass v. Brice, 25 g. C. 
Hq. 3822; "Rainsford v., Rainsford, 17 
S) © Ba. 885; Newman v. Wilbourne, 
10 S. C., Eq. 10; Snelgrove vy. Snel- 
grove, 4 = cat Ea. 274; Richardson v. 
Sinkler, C. Eq. 127. 

W. ‘Va. 9 alan v. Taylor, 52 W. 
Va. 284, 45 SE 336. 

Eng.—-Vachell v. Jeffereys, Prec. 
Ch. 169, 24 Reprint 82; Cowper v. 
Scott, 3 P. Wms. 119, 24 Reprint 993; 
Walton v. Walton, 14 Ves. Jr. 318, 33 
Reprint 5438; Twisden v. Twisden, 9 
Ves. Jr. 413. 32 Reprint 661, 

[a] “fhe reason for this rule is 
obvious. If it were otherwise it 
would be impossible for one to make 
a will which, in cases of partial in- 
testacy, would give to one heir more 
than to another.” Gilmore v. Jen- 
kins, 129 Iowa 686, 689, 106 NW 193, 
6 AnnCas 1008, 

[b] ,In Wirginia (1) the rule was 
fomerly as stated in the text Kg 
son 'v. Miller, 1° Patt. & H, 353), 
(2) but it is now otherwise under 
a present statute (See infra note 
Effect of will on transaction which 
would otherwise constitute advance- 
ment see Wills [40 Cye 1921]. 


84 Hartwell v. Rice, 1 ° Gray 
(Mass.) 587; Douglass v. Brice, 25 
8. °C. Ea. 322. 

85. Bowles v. Winchester, 13 


Bush (Ky.) 1; Clarkson v. Clarkson, 
8 Bush (Ky.) 655; Cole v. Palmer, 
1 Bush (Ky.) 871; Perry v. High, 3 
Head (Tenn.) 349; Gold v. Vaughan, 
4 Sneed (Tenn.) 245; Farnsworth v. 
Dinsmore, 2 Swan (Tenn.) 38; Pearce 
v.. Gleaves, 10. Yerg. (Tenn.) 359; 
Sturdevant v. Goodrich, 3 Yerg. 
(Tenn.) 95; Vance v. Huling, 2 Yereg. 
(Tenn.) 185; Biedler v. Biedler, 87 
Va. 800, 12 SH 753. 

86. Ind.—Herkimer v. McGregor, 
126 Ind. 247, 25 NE 145, 26 NE 44; 
Joyee v. Hamilton, 111 Ind. 166, 12 


NE: 294; Denman v. McMahin, 37 
Ind. 241, 

lowa.—In re Miller, 73 Iowa 118, 
34 NW 769. 


Mdi—Harley v. Harley, 57 Md. 340 
(where, in regard to an advancement, 
the court said: “It does not involve 
the elements of legal obligation or 
future liability on the part of the 
party advanced, but it is a pure and 
irrevocable gift, and must result 
from a complete act of the intestate 
in his lifetime, by .which he divests 
himself of all property in the sub- 
ject, though in some cases, and un- 
der some circumstances, it may not 
take effect in possession until after 
the intestate’s death’’). 

Miss.—Crosby v. Covington, 24 
Nee 619. 

C.—Shiver v. Brock, 55 N. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 221-299] 


senti,*’ of some interest §* made by the intestate *° 
and divesting him, in his lifetime, of the interest 
intended to be transferred;®® and it is generally 
necessary that there should have been an actual 
delivery or change of possession of the property.®* 
That is, the intestate must, in his lifetime, have 
parted with money or property which would other- 
wise have remained a part of his estate for distri- 
bution,®? and therefore a parent cannot, by merely 
charging his child with a sum as an advancement, 
without the transfer of any property, render the 
sum so charged an advancement, for which the child 
is to account in the distribution of the estate.®* Also 
as a will has no operative effect during the lifetime 
of the testator, bequests cannot be deemed ad- 
vanecements as regards the distribution of property 
undisposed of by the will.°* On the other hand, the 
quantity or quality of the interest given does not 
seem to be material.®® Neither is it necessary that 
the transfer be-of an interest enjoyable in pre- 
senti.°© Thus an advancement may consist of a 
transfer of property reserving a life estate to the 
donor,®’ or subject to a life estate in a third per- 


son.?8 In Louisiana an heir must collate whatever 
137; Meadows v. Meadows, 33 N. C. 
148 Ala. 


Oh:—Williams v. Mears, 2 Disn. Ky 
604; Woodruff v. Snowden, 10 OhS& 
CP 123, 7 OHNP 520. 

S, C.—Ison v. Ison, 26 S. C. Hq. 15; 
Murrel vy. Murrel, 21 S. C. Hq. 148, 
49 AmD 664. Compare Hughey v. 
Wichelberger, 11 S, C. 36 (holding that 
a revocable gift may be treated as an 
advancement where the donor dies 
without having revoked it). Ss. 


9 B, Mon. 587. 
Miss. 356. 


Lentz v. Hertzog, 4 


DESCENT AND DISTRIBUTION 


92. Ala.—Duckworth v. Butler, 31 
4. 


.—Groom v. Thomson, 
369, 3 KyL 223; Banton v. Campbell, 


Miss.—Callender 
Oh.—Woodruff v. 
S&CP 120, 127, 7 OhNP 520. 
Pa. —Christy! s ADD., 


C.—Rickenbacker v. Zimmerman, 


[18 C.J.] 919 
he has received.in excess of his share of the estate, 
unless the intestate has indicated in an unequivocal 
manner his intention to give such excess as an extra 
portion.” ; 

[§ 222] (2) Writing—(a) Necessity. In some 
jurisdictions it is provided by statute that no gift 
or grant shall be deemed to have been made as an 
advancement unless expressed or charged as such 
in writing by the donor or acknowledged as such 
in writing by the donee.t The effect of such stat- 
utes is not only to necessitate the exclusion of parol 
evidence to show an advancement,? but also to re- 
quire the courts to hold that an advancement not 
in writing is, in legal effect, no advancement at 
all,’ unless the heirs and distributees waive the 
statutory requirement. While a statute which re- 
quires advancements to be evidenced by writing 
applies to advancements made before its enact- 
ment, where distribution is made after such en- 
actment,> yet a statute requiring the purpose to 
make an advancement to be expressed in writing 
and repealing all prior acts relating to advance- 
ments does not defeat an advancement which was 
valid under a prior statute in force when it was 


commence after the father’s death, or 
upon a contingency that has hap- 
pened, or to arise within a reason- 
able time, is an advancement.” Clark 
vy. Willson, 27 Md. 698, 700. 

97. Ala.—Butler v. Merchant’s 
Ins. Co., 14 Ala. 777; Wilks v. Greer, 


16 SW 


v. McCreary, 5 


Snowden, 10 Oh/14 Ala. 437, 
Ind.—Ruch v. Biery, 110 Ind. 444, 

1 Grant 369;|11 NE 312. 
4 Whart. 520. Ky.—Hook vy. Hook, 13 B. Mon. 526; 


Barber vy. Taylor, 9 Dana 84. 


Tenn.—Mascn v, Holman, 10 Lea/10 S.C. 110, 30 AmR 87. Md.—Graves v. Spedden, 46 Md, 
315; Yaney v. Yancy, 5 Heisk. 353, “One of ‘the criteria of advance-| 527; Clark y. Willson, 27 Md, 693. 
13°AmR 5. ments is that the gift or conveyance N. H.—Comings v. Wellman, 14 

Vt.—Newell v. Newell, 18 Vt. 24. must be irrevocable, divesting entire-| N. H. 287. 

Va—Hill y. Stark, 94 SE 792;/ly all of the ancestor’s interest so 8S. C.—Cain v. Cain, 53 S. C, 350, 81 


West v. Jones, 85 Va. 616, 8 SE 468; 
Darne v. Lloyd, 82 Va. 859, 5 SH 87, 
3 AmSR 123; Puryear v. Cabell, 24 
Gratt. (65 Va.) 260; Kean v. Welch, 
1 Gratt. (42 Va.) 403; Christian v. 
Coleman, 3 Leigh (30 Va.) 30; Wil- 
Ue v. Stonestreet, 3 Rand. (24 Va.) 
559. 

Eng.—Smith v. Smith, 5 Ves. Jr. 
721, 31 Reprint 824. 

87. Grey v. Grey, 22 Ala. 233; Har- 
ris v. Allen, 18 Ga. 177; Herkimer v. 
areata 126 Ind. 247, 25 NE 145, 26 

88. Rains Hays, 6 Lea (Tenn.) 
303, 40 AmR 39 {aff 2 Tenn. Ch. 669]. 

89. Spaan v. Anderson, 115 Towa 
121, 88 NW 200; Francis vy. Million, 
80 SW 486, 26 Kyl 42; Gavin v. 
Gaines, 5 Kyl 247; Flower v. Myrick, 
49 La. Ann. 321, 21 S 542; Toledano’s 
Sueec., 42 ‘La, Ann: 914, S 604; 
Montegut’s Suce, 2 La. Ann. 630; 
Christy’s APP 1 Grant (Pa.) 369. 

fa] A gift by one parent to his 
child is not an advancement by the 
other parent as regards the distri- 
bution of the latter’s estate. Tole- 
dano’s Succ., 42 La. Ann. 914, 8 S 604; 
Montegut’s Suce., 2 La. Ann. 630. 

90. Hawes v. Hawes, 177 Ill. 409, 
53 NE 78; Joyce v. Hamilton, 111 Ind. 
163. 12 NE 294; Crosby v. Covington, 
24 Miss. 619; Callender v. McCreary, 
5 Miss. 356. 

91. Ala.—Butler v. Merchants’ Ins. 
Co., 14 Ala. 777; Mitchell v. Mitchell, 
8 Ala. 414. 

Ind.—Joyce v. Hamilton, 111 Ind. 
163,012 NE 294. 

N. C.—Melvin v. Bullard, 82 N. C, 
33; James vy, James, 76 N. C, 3381; 
Harrington v. Moore, 48 N. C. 56; 
Meadows v. Meadows, 33 N. C. 148. 

Oh.—Overholser v, Wright, 17 Oh. 
St. 157; Burbeck v. Spollen, 6 Oh. Dec. 
(Reprint) 1118, 10 AmLRee 491. 

Pa.—Hummel v. Hummel, 80 Pa. 
420; In re Lang, 33 PittsbLegJ 9; 
Jones’ Est.. 29 PittsbLegJ 89. 
peani ajon ben v. Holman, 10 Lea 


that the thing in question forms no 
part of the property to be adminis- 
tered.” Woodruff v. Snowden, supra, 

93. Sherwood v. Smith, 23 Conn. 
516; Herkimer v. kes lar 126 Ind. 
247, 25 NH 145, 26 NE 44. 

94. Conn,—Nettleton v. Nettleton, 
17 Conn. 542. 

Ga.—Walker v. Williamson, 25 Ga. 


Ky.—Bowles v. Winchester, 13 
a Reed v. Crocker, 12 La. Ann. 
re .—In. re Ogden, 211 Pa. 247, 60 A 


S. C.—Snelgrove v. Snelgrove, 4 
$:.C. Eq. 274. 

Eng.—Edwards v. Freeman, 2 P. 
Wms. 439, 24 Reprint 803, 2°ERC 252; 
Twisden v. Twisden, 9 Ves. Jr. 413, 
32 Reprint 661. 

95. Clark y. Willson, 27 Md. 693; 

Wagner’s App. Wain- 
wright’s Est,, 13 Phila. 
Knight v. Oliver, 12 Gratt. (53 Va.) 
83; Edwards v. Freeman, 2 P. Wms. 
449, 24 Reprint 808, 2 ERC 252; Jen- 
nings v. Selleck, 1 Vern. Ch. 467, 238 
Reprint 593. 

Property subject of advancement 
see infra § 217. 

96. Ala.—Grey v. Grey, 22 Ala. 

Ind.—Lowe v. seceetoen: 46 Ind. A, 
405, 91 NE 364, 92 NE 34 

Iowa.—In re peoe an hacts 102 Iowa 
81, 70 NW 1094. 

Md.—Clark v. Willson, 27 Md. 698. 

Eng.—Edwards v. Freeman, 2 P. 


gat 435, 24 Reprint 8038, 2 ERC 
{al A provision (1) for a daugh- 


ter, the enjoyment of sehion is con- 
tingent upon her reaching a certain 
age, is an Py Sie. Sire Edwards Vv. 
Freeman, P. Wms. 485, 24 Reprint 
8038, 2 inte 252. (2) “It is not neces- 
sary to constitute an advancement, 
that the provision should take place 
in the parent's lifetime. A portion 
secured to the child in futuro, or to 


} . 
(Pa.) 3805. 


SE 278, 69 AmSR 863; 
Wichelberger, D1 Se Gees 

Eng.—Eales v. Drake, 1 Ch. D, 217; 
Williamson vy. Jeffreys, 18 Jur, 1071; 
Edwards v. Freeman, 2 P. Wms. 435, 
24 Reprint 808, 2. ERC 252; Murless 
v. Franklin, 1 Swanst. 13) 386 Re- 
print 278; Finch v. Finch, 15 Ves, Jr. 
43, 83 Reprint 671, 

98. Cain vy. Cain, 58 S. C. 350, 81 
SE 278, 69 AmSR 868. 

99. Weber’s Succ., 110 La, 674, 34 
S 731; Clark v. Hedden, 109 La. 147, 
338 S$ 116; Montgomery v. Chaney, 13 
La, Ann. 207. To same effect Lord 
v. Lord, 127% La. 699, 53 S 961. 

1, Tll.— Young v. Young, 204 Il. 
430, 68 NE 532; Gary v. Newton, 201 
Ill, 170, 66 NE 267; Marshall v. Cole- 
man, 187 Ill. 556, 58 NE 628; Bart- 
mess y. Fuller, 170 Ill. 1938, 48 NE 
452; Wilkinson v. Thomas, 128 Ill. 
363, 21 NE 596; Wallace v. Reddick, 
119 Til. 151, 8 NE 801; Doubet v. 
Doubet, 196 Ill. A. 289; Jones v. Daw- 
son, 68 Ill. A. 70. 

*Me.—Porter v. Porter, 51 Me. 376. 

Mass.—Bulkeley v. Noble, 2 Pick, 
337. . 

Mich.—Olney vv. Brown, 163 Mich. 
125, 128 NW. 241. 

Nebr.—Lodge v. Fitch, 72 Nebr. 
652, 101 NW 338. 

N. H.—Fellows v. Little, 46 N. H. 
27. 

R.. I.—Law v. Smith, 2 R. I. 244. 

Wis.—Arthur v. Arthur, 143 Wis. 
126, 126 NW 550; Pomeroy v. Pome- 
roy, 93 Wis, 262, 67 NW 430. 

Ont.—Filman y. Filman, 15 Grant 
Ch, (U. C.) 643. 

Acceptance or priest bests Sei a in 
writing by donee see infra § 225. 

2. See infra § 261. 

8. Bolin v. Bolin, 245 Ill. 613, 92 
NE 530; Gary v. Newton, 201 Ill. 170, 
66 NE "267; Bartmess v. Fuller, 170 
Tl. ae a ‘NE 452, 

4 Long v. Lone: 132 Ill. 72, 23 
NE 591 tat 80 Ill. 559]. 

5. Wallace v. Reddick, 119 Tl. 151, 
8 NE 801. 


Hughey. Vv. 
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made, although the instrument did not express a 
purpose to make an advancement.® 
where a person desires to transfer real property 
to his child as an advancement, he must properly? 
execute ® and deliver a written instrument of con- 
veyance,® it being held that a parol gift of land 
which is inoperative as against the donor is not an 
advancement as to the value of such lands,’° and 
that where the other heirs refuse to execute the 
parol gift, they are not entitled to have the value 
of the rents and profits of the land, enjoyed by 
the donee during the lifetime of the donor, charged 
against the donee as an advancement, although 
they may be charged against him otherwise than as 
an advancement.” If, however, a parol gift of land 
is rendered effective by the adverse possession of 
the donee, it may constitute an advancement.* An 
early statute which made void all parol gifts of 
slaves expressly excepted the case where a parent 
put a slave in the possession of a child and after- 
ward died intestate without having resumed pos- 


6. Whitman vy. Hapgood, 10 Mass. 


7. Cawthon v. Kimbell, 46 La. Ann. 
750, 15 S 101. 
Cummins vy. Bradford, 5 Ky. Op. 


9. Lundy y. Mason, 174 Ill. 505; 51 
NE 614; Miller’s App., 107 Pa. 221; 
atneon vy. Holman, 10 Lea (Tenn.) 


10. Joyce v. Hamilton, 111 Ind. 
168, 12 NB 294. 

11. Montjoy v. Maginnis, 2 Duv. 
(Ky.) 186. 

12. Cummins v. Bradford, 5 Ky. 
Op, 78. 

13. Ky.—Ford v. Ellingwood, 32 
Mete. 359. 


Md.—Dugan vy. Gittings, 3 Gill 138, 
43 AmD 306. 

N. Y.—Parker vy, McCluer, 3 Abb. 
Dec. 454, 3 Keyes 818, 1 Transcr. A. 
240, 5 AbbPrNS 97, 36 HowPr 301. 


aon C.—Credle v. Credle, 44 N. C. 
a. 
fea ee v. Breecheen, 5 Baxt. 


Tex,—Butler v. Lollar, 
199 SW 1176. 
14, Hinton v. Hinton, 


587. 
Conn,—Clark Vv. 
Conn. 355. 

Ill.—Young v. Young, 204 Ill. 430, 
68 NE 532; Wilkinson v. Thomas, 128 
Ill. 363, 21 NE 596; Strasburger v. 
Hoffman, 175 Ill. A. 120; Jones v. 
Dawson, 68 Ill. A. 70. 

Mass.—Bigelow v. Poole, 10 Gray 
104; Ashley’s App., 4 Pick. 21; Bulke- 
ley v. Noble, 2 Pick. 337. 

3 N. H.—Fellows v. Little, 46 N. H. 


Ns 
Oh.—Fels v. Fels, 1 Oh, Cir. Ct. 420, 
1 Oh. Cir. Dec, 235, 

R. t—Atkinson, Petitioner, 16 
R. I. 418, 16 A 712, 27 AmSR 745, 2 
Se 392; Mowry v. Smith, 5 R. L 
v9, 

Vt.—Weatherhead v. Field, 26 Vt. 
665; Brown v. Brown, 16 Vt. 197, 

And see Ireland y. Dyer, 133 Ga. 
851, 67 SE 195, 26 LRANS 1050, 18 
AnnCas 544 (holding that a recital 
in a deed that it is made to the 
daughter of the grantor and her hus- 
band “as her interest in my estate” 
comes within the meaning of a stat- 
ute providing that “a memorandum 
of advancements, in the handwriting 
of the parent, or subscribed by him, 
shall be evidence of the fact of ad- 
vancement”). 

{a] Sufficient writing —(1) An en- 
try in a book, wherein the intestate 
had charged advancements to other 
children, in the following words, 
“Articles that I let my daughter 
Nancy Porter have,” is sufficient ta 
show the intention on the part of the 
intestate to charge such articles as 


(Civ. <A.) 
21° N.C. 


Warner, 6 


- DESCENT AND DISTRIBUTION 


Of course, 


[§ 224] (3) 


an advancement to 
Bulkeley v. Noble, 2 Pick. (Mass.) 
337. (2) Also where an account be- 
gan, “A., my son, Dr. The following 
articles that may be charged, are to 
go towards his portion,” the articles 
are to be treated as advancements, 
even though there is a subsequent en- 
try, “To the contrary, by a gift, I 
balance my son A’s. account.” Clark 
v. Warner, 6 Conn. 355. 

[b] A writing is insufficient (1) to 
meet statutory requirements where 
it consists of a memorandum by the 
parent of what he had given the 
child, without further 
whether the transaction was intended 
as an absolute gift or an advance- 
ment. Jones v. Dawson, 68 Ill. A. 
70. (2) So also a recital in a trans- 
fer of the consideration as love and 
affection is insufficient. Mowry v. 
Smith, 5 R. I. 255. But generally see 
infra § 224. (3) Likewise where land 
was conveyed by a parent to a child 
in consideration of love and affection, 
a subsequent recital in a will by the 
parent which was revoked by his 
marriage, that the grantees “had land 
and other property to the value of at 
least $2,000,” is not a sufficient charge 
by the donor of the land theretofore 
conveyed as an advancement. Wil- 
kinson v. Thomas, 128 Ill. 363, 21 NE 
596. (4) In one case an intestate 
kept and left at his death a little 
book, “showing,” as was stated in a 
memorandum at its beginning signed 
by him, “the moneys I have advanced 
to my children severally, and to 
which I shall give credit to any or 
each of them as they may pay me 
from time to time.” The book was 
in the form of accounts with each 
child, one of which showed that a 
son “has had’ a certain sum; and on 
the opposite page these words, “Went 
into chancery, but paid nothing.” He 
proved against that son’s estate in 
insolvency the sum thus charged in 
the book, and interest, and assented 
to his discharge. It was held that 
this sum was not sufficiently charged 
as an advancement. Bigelow  v. 
Poole, 10 Gray (Mass.) 104. (5) An 
entry of items as an ordinary account 
in a book of accounts is not a suf- 
ficient charge as an advancement. 
Young v. Young, 204 Ill. 430, 435, 68 
NE 532; In re Ashley, 4 Pick. (Mass.) 
21 [dist Bulkeley v. Noble, 2 Pick. 
(Mass.) 377]; Fels v. Fels, 1 Oh. Cir. 
Ct. 420, 1 Oh, Cir. Dec. 235; Brown v. 
Brown, 16 Vt. 197. But see Fellows 
v. Little, 46 N. H. 27 (holding that, 
where entries of charges in ordinary 
book accounts were made under such 
circumstances as reasonably to ex- 
clude the idea of a debt or present 
gift, it would constitute a compliance 


the daughter. 


showing | 


[§§ 222-224 


session, and declared that the transaction should be 
considered an advancement.’4 

[§ 223] (b) Sufficiency. To comply with the 
statutory requirements that a gift or grant must 
be charged in writing by the donor as an adyance- 
ment in order to operate as such, no particular form 
of words is required in making the charge, but it 
is necessary and sufficient for the charge to be in 
such form as to show that an advancement was in- 
tended by the donor.15 


Consideration. From the very na- 


ture of an advancement, it may consist of a yolun- 
tary conveyance of property from a parent to a child 
in consideration of natural love and affection;?* and, 
on the other hand, transfers of property based on 
a valuable consideration, are not advancements,}7 
even where the conveyance is in consideration of 
past services rendered by the child to the parent.*# 
Also, there is no advancement where there is a 
valuable consideration for an agreement on the part 
of the parent to pay his child a certain sum of 


viding that no personal property de- 
livered shall be deemed an advyance- 
ment unless proved to be such by 
some charge or memorandum thereof 
in writing made by the donor). (6) 
“The beok account, at most, evidences 
the charging of money paid to the 
children from time to time, but dis- 
closes nothing from which the infer- 
ence can be drawn that the payments 
were made by way of advancements, 
as contemplated by the statute. It 
is not enough that the deceased in- 
tended the several accounts to be ad- 
vancements. The items will not have 
such a legal effect, however clear 
the intention may be, if that inten- 
tion be not evidenced in the manner 
required by the statute” Young vy. 
Young, supra. - 

16. Tayior v. Draper, 71 N. J. Eq. 
309, 63 A 844; Schlicher v. Keeler, 
(N. J..Ch.) 62 A 4, 5 [aff 73 N. J. Ea. 
738, 70 A 1101]; Seed v. Jennings, 47 
Or. 464,783 P 872. 

“A conveyance of land in consid- 
eration of natural love and affection, 
or for a nominal consideration, by a 
parent to his child, has been held to 
be an advancement within our stat- 
ute, unless a contrary intention is 
made to appear, and the presumption 
arising from such conditions over- 
come.” Schlicher vy. Keeler, supra. 

Becital of consideration of love and 


affection as statutory re- 
quirement of c e in writing sce 
supra § 223 note 15 [b] (2). 

17. Ga—WMiller y. Miller, 105 Ga. 


305, 31 SE 186. 
cheats y. Durham, 14 Ind. 
N. 5 aca! v. Wellman, 14 


N. H. 287. 
N. J.—Hattersley v. Bissett, 51 
Biss J. Eq: 597, 29 A 187, 40 AmSR 


N. Y.—Weatherwax v. Woodin, 20 
Hun 518. 

N. C.—Ex p. Griffin, 142 N. C. 118, 
54 SE 1007; Kiger v. Terry, 119 
N. C. 456, 26 SE 38; Melvin v. Bul- 
lard, 82 N. C. 33; Hollister v. Att- 
more, 58 N. C. 373. 
me y aead verholser v. Wright, 17 Oh. 

Pa.—In re Whitehead, 260 Pa. 22, 
103 A 502; In re Allen, 207 Pa. 325, 56 
A 928; Miller’s App., 107 Pa. 221. 

R. L—Beakhust v. Crumby, 18 R. L. 
639, 30 A 453, 31 A 753. o 
ase: C.—White v. Moore, 23 S. C. 


Frnne eceyer v. Barkley, 58 SW 


Va.—Hill_v. Stark, 94 SE 792; 
Watkins v, Young, 31 Gratt. (72 Va.) 


84. 
18. Lisles v. Huffman, 88 Mo. A. 
143; Beakhurst v. Crumby, 18 R. L 


with the provision of the statute pro-; 689, 30 A 453, 31 A 753; Murrel v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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money on the happening of a certain event, even 
though the agreement designates the sum as an ad- 
Of course, if property of far greater 
value than the consideration paid by the child is 
transferred to him by the parent, the excess of value 
over the consideration may constitute an advance- 
ment;?° but the fact that the consideration paid is 
not the full value of the property, or as much as it 
might have brought if disposed of to a stranger, 
would not justify the disregarding of the contract, 
as it is not to be expected that a parent in contract- 
ing with his child would treat him on the same foot- 
ing as a stranger.*!. Where a valuable consideration 
is expressed in a deed, the conveyance will not be 
taken as an advancement,?2 unless there are other 
recitals in the deed showing that an advancement 
was intended, or unless it is shown that the con- 
veyance was in fact an advancement and not a 
transfer for a valuable consideration.** 

Acceptance or Acknowledgment by 
Donee. Under statutes authorizing er requiring a 
donee to acknowledge an advancement in writing 
as such, no particular words of acknowledgment are 
required, but it is sufficient if the writing expresses 


vancement.?® 


[§ 225] e. 


21 S.C. Hq. 148;: 49 AmD 
19. Schweitzer v. Schweitzer, 82 
SW 625, 26 KyL 888. 

[a] Thus, where a daughter con- 
veyed land to her father, and her 
father executed an agreement recit- 
ing that on the sale of the land to 
a certain corporation he would pay 
to the daughter the sum of five hun- 
dred dollars “as an advancement,” the 
daughter, on the sale of the land by 
her father, could recover the money 
which he promised to pay as a debt 
due from him, and the fact that’ he 
designated such debt as an advance- 
ment did not change the nature of 
the transaction and make it such. 
Schweitzer v. Schweitzer, 82 SW 625, 
26 KyL 888. 
eee Ga.—Tuggle v. Tuggle, 57 Ga. 

0. 

Iowa.—Mossestad _ v. 
140 Iowa 290, 118 NW 374. 
ga rene tera v. Kirby, 2 Ky. Op. 


La.— 
33 S 116; Lamotte v. Lamotte, 48 La. 
Ann. 572, 19 S 570; Montgomery v. 
Chaney, 13 La. Ann. 207; Laycock v. 
Bird, 13 La. Ann. 173; Bossier v. 
Vienne, 12 Mart. 421. And see Gon- 
soulin v. Gonsoulin, 132 La. 737, 61 S 
774 (holding that, where a father 
with a short expectancy of life trans- 
ferred a part of his property to one 
son for an inadequate consideration, 
a verbal agreement on the part of 
such son that the father was to en- 
joy the returns from the property 
during his lifetime was not binding 
on the son in any respect and hence, 
in determining whether the transac- 
tion constituted an advancement, it 
should be considered solely with ref- 


Gunderson, 


erence to the moneyed considera- 
tion). 

N. C.—Walker v. Brooks, 99 N. C. 
207, 6 SE 63. 


Pa.—Kingsbury’s App., 44 Pa. 460; 
Wagner's App., 38 Pa. 122; Lentz v. 
Alertzog, 4 Whart. dest oar ae v. 
pare ae 10 Serg. & R. 

C.—Cain v. Cain, ba a C. 350, 31 
se ‘278, 69 AmSR 863. 

21. Miller v. Miller, 105 Ga. 305, 
31 SE 186; Wakefield v. Gilleland, 18 
SW 768, 13 KyL 845; Kiger v. Terry, 
119 N. C. 456, 26 SE 38; Merriman v. 
Lacefield, 4 Heisk. (Tenn.) 209. To 
like effect Francis v. Million, 80 SW 
486, 26 Kyl 42. 

22. Yates v. Burt, 161 Mo. A. re 
143 SW 73; Kiger v. Terry, 119 N. C. 


456, 26 SE 38: Miller's App., 107 
Pa. 221; Newell v. Newell, 13 Vt. 
23, Lindley v. Lindley, (Tex. Civ. 


A.) 178 SW 782, 
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Georgia statute 


showing that a 


vancement.*? 


Thus, in one case a deed con- 
tained the following recitals: ‘That 
we, Jahu Lindley and wife, Sallie 
Lindley, of the county of Hunt and 
state aforesaid, for and in considera- 
tion of the sum of one thousand dol- 
lars to us in hand paid by Mellie 
Jernigan, and for the purpose of con- 
veying to the said Mellie Jernigan 
the hereinafter described land, which 
is to be a part of her interest, as 
one of our lawful heirs at our death, 
the same to be a credit on her part of 
our landed estate of one thousand 
dollars, have granted, sold,” ete. In 
construing this deed the court said: 
“It is plain from the face of the deed, 
we think, that the conveyance to Mel- 
lie Jernigan was intended as an‘ ad- 
vancement to her; in other words, 
was a gift to her by her parents. The 
recital therein of the payment by 
Mellie Jernigan of $1,000 obviously 
was formal and not intended to be 
construed as the recital of a fact. 
As shown by the recitals following it, 
it was not intended to be indicative 
of anything more than the value to 
be placed on the land in the adjust- 
ment contemplated after the gran- 
tors’ death between their heirs of 
their rights as such.” Lindley v. 


[a] 


are (Tex. Civ. A.) 178 SW 782, 
24. eet v. Corn, 168 Ky. 457, 


182 SW 64 

25. Matter of Hsmond, 154 Ill. A. 
357; Hartwell v. Rice, 1 Gray (Mass. ) 
587; Cass v. Brown, 68 N. H. 85, .44 A 
86. To like effect Hilton v. Hilton, 
103 Me. 92, 68 A 595. 

[a] Tlustrations. silt)” A receipt 
signed by a donee and her husband, 
acknowledging a gift “as a part of 
her portion out of her father’s 
estate,’ is a sufficient acknowledg- 
ment that the gift was received by 
the wife as an advancement. MHart- 
well v. Rice, 1 Gray (Mass.) -587. 
(2) A writing acknowledging receipt 
by the person signing it of “certain 
sums of money, which is evidenced 
by three promissory notes, executed 
by me and delivered to my father, 
which ‘notes are now held by him; 
now in consideration of my _ said 
father’s foregoing collection of said 
notes at this time, I hereby agree 
and consent that the various amount 
for which said notes were given, and 
the interest due thereon, shall be 
taken and considered as an advance- 
ment to me, and the same to be so 
treated in the settlement of his, my 
father’s estate,’”’ and further provid- 
ing that one note specified “may be 
subject to any defense which I may 
have against said note, on the final 
settlement of my father’s estate,” is 


the required meaning and purpose.?5 
acknowledgment should be made to the donor as a 
party or recognized or approved by him.2¢ 
the husband is by reason of his marital right entitled 
to the personalty of his wife, an acknowledgment 
signed by him that a gift from her father was made 
as an advancement would seem to be a sufficient 
acknowledgment by the wife of such fact,?? and this 
has been expressly held where she was insane and 
the gift was made for her support.?8 
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However the 


Where 


( Under the 
providing that an advancement is 


any provision by a parent made to and accepted by 
a child, a formal acceptance on the part of the child 
is not necessary, but it is sufficient if the child re- 
ceives and takes possession of the money or property 
in question and in that sense accepts it.?° 

[§ 226] f. Particular Transactions as Consti- 
tuting Advancements—(1) Assumption or Payment 
of Debt of Child. In the absence of circumstances 


debt rather than an advancement 


was intended,*° the payment by a parent of the debt 
of a child will be held to constitute an advance- 
ment,°* or at least to create a presumption of an ad- 
While in Louisiana it is held that a 


clearly an acknowledgment that the 


notes are an advancement. Mat- 
Hes of Esmond, 154 Ill. A. 357, 
26. Fitts v. Morse, 103 Mass. 164 


(holding that a written agreement of 
children among themselves, in the 
lifetime of their father, never known 
to or approved by him, that sums 
owing by some of them to him shall 
be treated as advancements in the 
settlement of his estate when he 
shall die, is not an acknowledgment 
of the debts as advancements within 
Gen. St. c 91 § 8). 


27. Hartwell v. Rice, 1 Gray 
(Mass.) 587 (dictum); Jones v. Rich- 
ardson, 5 Metc. (Mass.) 247 (dic- 
tum). 

28. Hartwell v. Rice, 1 Gray 
(Mass.) 587. 

29. Ireland v. Dyer, 183 Ga. 851, 


67 SE 195, 26 LRANS 1050, 18 Ann 
via 544; Holliday v. Wingfield, 59 Ga. 

[a] Statute construed.—‘It is al- 
leged in the motion that the court 
erred in charging the jury that ‘ad- 
vancements must not only have been 
intended by the parent as an ad- 
vancement, but must also have been 
accepted by the child as an advance- 


ment.’ We think that this charge is 
not the law. The court, we think, 
misconstrued section 2579 of the 


Code. That section is as follows: 
‘An advancement is any provision by 
a parent, made to, and accepted by, a 
child, out of his estate, either in 
money or property, during his life- 
atime, over and above the obligation 
of the parent for maintenance and 
education.’ These words do not mean 
that the child must formally accept 
the provision as an advancement; 
that the parent must say to the child, 
‘Now, I give you this as an advance- 
ment,’ and the child respond, ‘I ac- 
cept it as such.’ The meaning is 
that the child must receive the pro- 
vision, get the property or money in 
possession, and in that sense accept 
it, take it, keep it.” Holliday v. 
Wingfield, 59 Ga. 206, 207. 

30. Steele v. Frierson, 85 Tenn. 
430, 3 SW 649. 

[a] For instance payment of a 
debt of a son by a father who re- 
fuses to accept a receipt calling the 
payment an “advancement” but ac- 
cepts a receipt with that expression 
omitted creates a debt and not an 
advancement. Steele v. Frierson, 85 
Tenn. 430, 3 SW 649. 

81. Johnson v. Eaton, 51 Kan, 708, 
33 P 597; Green v. Green, 12 Ky. Op. 
248; Carter v. Cutting, 5 Munf, (19 
Va.) 223 (gambling debt). 

32a. See infra § 258. 


922 [18C.J.] 
child is bound to collate, in the partition of the 
succession of his father, the amount of his debts 
assumed by his father and paid by the succes- 
sion,?? in other states it is held that, where the 
decedent became surety for his son, a payment of 
the debt by the administrator cannot operate as a 
technical advancement to the son.*# 

[§ 227] (2) Purchase in Name of Child.*> The 
question whether the payment by a parent of the 
consideration for a transfer of property to his child 
by a third person, is an advancement, is one of 
intention,®*® such a transaction being held in some 
cases to constitute an advancement,? and in other 
cases, not to.28 While a purchase in the names of 
father and son, as joint tenants, has been held to be 
no advancement to the son,?® an advancement has 
been held to result from the purchase of property by 
a child with the money and the knowledge and 
consent of the parent.*° 

[§ 228] (8) Expenditures in Discharge of 
Parental Duty. In general, expenditures incurred in 
the discharge of the ordinary parental duties will 
not be considered advancements to the child,# even 
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[§§ 226-229 


the child as advancements.‘ More specifically, 
money paid to or for a child for his maintenance or 
support is not ordinarily to be considered an ad- 
vancement.*® So also expenses incurred in the 
education of a child are not generally considered ad- 
vancements,** but a parent may make the expense 
of a child’s education an advancement,** especially 
where the education is of a collegiate or professional 
character ;*® and it has been held that where elder 
children have been educated out of the parent’s 
estate, and distribution is made before the younger 
ones have had this advantage, expenditures for this 
purpose should be charged against the elder children 
as advancements.*’ In Kentucky, the character and 
value of the estate and the amount given the child 
for educational purposes will be considered in déter- 
mining whether it comes within a statute providing 
that the maintaining or educating or the giving of 
money to a child or grandchild, without any view 
to a portion or settlement in life, ‘shall not be deemed 
an advancement.*® Again, expenditures incurred 
for the ordinary pleasure or amusement of a child 
are not to be deemed advancements.*? 


though the parent has charged the expenditures to [§ 229] (4) Establishment of Child in Life. 
33. Tournillon y. Tournillon, 15 43. Bissell v. Bissell, 120 Iowa Eng.—Taylor v. Taylor, L. R. 20 
La. Ann. 263. -127, 94 NW 465; Crain v. Mallone,| Eq. 155; Edwards v. Freeman, 2 P. 
34. Haberstitch v. Elliott, 91 Tll.|130 Ky. 125, 113’ SW 67, 132 AmSR| Wms. 435, 24 Reprint 803, 2 ERC 252. 


A. 662 [rev on other grounds 189 Ill. 


355, 22 LRANS 1165 and note; Lentz 


[a] In England the payment of a 


70,59 NE 557]. 

35. Presumption of advancement 
resulting from purchase by parent in 
name of child see infra § 258. 

36. Ala.—Butler v. Merchants’ Ins. 
Co., 14 Ala. 777. 

Ark.—Rhea v. Bagley, 63 Ark. 374, 
38 SW 1039, 36 LRA 86. 

1ll.—Taylor v. Taylor, 9 Ill. 303. 

Iowa.—Culp v. Price, 107 Iowa 133, 
77 NW 848. 

Md.—Hayden v. Burch, 9 Gill 79 

Mo.—Hall v. Hall,,107 Mo. 101, 17 
SW 811. 

) 83, Pa. 89, 


87. Hall v. Hall, 107 Mo. 101, 17 
SW 811; Sidmouth v. Sidmouth, 2 
Beav. 447, 17 EngCh 447, 48 Reprint 
1254; Grey v. Grey, 1 Ch. Cas. 296, 
22 Reprint 809; Lamplugh vy. Lam- 
plugh, 1 P. Wms. 111, 24 Reprint 
316 


38. Culp v. Price, 107 Iowa 133, 
77 NW 848; In re Allen, 207 Pa. 325, 
56. A 928; Taylor v. Taylor, 1 Atk. 
386, 26 Reprint 247, 

39. Stileman v. Ashdown, 2 Atk. 
480, 26 Reprint 477. 

40. Douglass v. Brice, 25 S. C. Eq. 
322; Gregory v. Winston, 23 Gratt. 
(64 Va.) 102. And see Hayes v. Well- 
ing, 38 R. I. 5538, 96 A 843 [rearg den 
98 A 61] (so holding where, although 
attempts were made to secure from 
the child promissory notes for the 
amount used, the transaction took the 
final form of a receipt by the child 
reciting that she received the money 
as an advancement, and the parent 
acquiesced in this settlement of the 


matter). 
41. Ala.—Fennell v. Henry, 70 
Ala. 484, 45. AmR 88; Mitchell Vv. 


Mitchell, 8 Ala. 414. 

Iowa.-Bissell v. Bissell, 120 Iowa 
127, 94 NW 465. 

Mich.—Carmichael v. Lathrop, 112 
Mich. weet, 70 NW 575. 

N. Y.—Sanford v. Sanford, 5 Lans. 
486, 61 Barb. 293. 

N. C.—Kiger. v. Terry, 119 N. C. 
456, 26 SE 38; Meadows v. Meadows, 
33, N. C. 148. 

Oh.—Fels v. Fels, 1 Oh. Cir. Ct. 
420, 1 Oh. Cir. Dec. 235. 

S$. C.—Cooner v. aie 22 S. C.. Eq. 
185. 

Eng.—Taylor v. Taylor, L, R., 20 
Eq. 155; Pusey v. Desbouvrie, 3 P. 
Wms. "315, 24 Reprint 1081, 10 ERC 
351. 

42. 
415. 


Mitchell v. Mitchell, 8 Ala, 


v. Hertzog, 4 Whart. (Pa.) 520; Tay- 

lor v. Taylor, L. R. 20 Eq. 155 (hold- 

ing that sums of money given to a 

child to aid in his maintenance did 

not tend to establish him in life and 

were not to be treated as advance- 
ments, and that neither were gifts to 

a son for an outfit and passage money 

to India for himself and his wife, 

nor sums paid for debts subsequently 
contracted in India, these being by 
way of temporary assistance only). 

{a] Helpless adult child.—‘‘The 
effort here is not to require a help- 
less adult child to contribute to or 
pay for his maintenance, but to 
permit the parent to charge the cost 
of maintaining as an advancement, 
and have the same deducted from the 
child’s part of the estate. ... The 
duty and obligation of a parent to 
care for his offspring does not neces- 
sarily terminate when the child ar- 
rives at age or becomes an adult; 
nor is it limited to infants and chil- 
dren of tender years. An adult child 
may from accident or disease be as 
helpless and incapable of making his 
support as an infant, and we see no 
difference in principle between the 
duty imposed upon the parent to sup- 
port the infant and the obligation to 
eare for the adult, who is equally, 
if not more, dependent upon the par- 
ent... . Looking at the question as 
it is presented by the record, we 
cannot find any authority, statutory 
or otherwise, that would warrant us 
in holding that J. C. Mallone should 
be charged as an advancement with 
his maintenance.” Crain v. Mallone, 

130 Ky. 125, 129, 132, 113 SW 67, 132 

AmSR 355, 22 LRANS 1165. 
Expenditures for support and edu- 

cation of grandchild see infra § 231. 
44. Ala.—Mitchell v. Mitchell, 8 

Ala, 414. 

Iowa.—Bissell v. Bissell, 120 Iowa 

127, 94 NW 465. 

Hts Sapreeree v. Hamilton, 9 Bush 
6. ' 
La.—King v. King, 107 La. Ann. 

ane 31 S 894. 


C.—Bradsher v. Cannady, 76 
N.C. 445. 
Pa.—Weaver’s App., 63 Pa. 309; 


Miller’s App., 40 Pa. 57, 80 AmD 555; 
In re Riddle, 19 Pa. 481; Lentz v. 
Hertzog, 4 Whart. 520. 

S. C.—White v. Moore, 23 S. C. 456 
(professional education); Cooner v. 
May, 22 S. C, Hq. 185; Richardson v. 
Sinkler, 2 S. C. Eq. 127. 


fee to a special pleader in ease of 
a child intended for the bar has been 
held not to be an advancement. Tay- 
lor v. Taylor, L. R. 20 Eq. 155. 

45. Ky.—Hill v. reaps) 122 Ky. 681, 
92. SW 924, 29 KyL 2 

Miss.—Garrett  v. Coivin, 77 Miss. 
fe 26 S 963. 

C.—Bradsher v. 76 

N. %. 445. 

Pa.—In re Riddle, 19 Pa. 431. 

Vt.—Robinson v. Robinson, Brayt. 


59. 
Hill v. Hill, 122 Ky. 681, 92 


Cannady, 


46. 
SW 924, 29 KyL 201; Garrett v, Col- 
vin, 77 Miss. 408, 412, 26S 963; Rob- 
inson vy. Robinson, Brayt. (Vt.) 59. 

“It is the duty ‘of a father to give 
his son an elementary education, and 
generally expenses incurred by the 
father for a_ university education 
would not be held as advancements; 
but we see no reason why a gift of 
money from a father to his child, 
to enable him to take a university 
education, whether in law, medicine, 
theology, or in the arts and sciences, 
should not constitute an advance. 
ment, if distinctly intended so to be 
at the time of the gift. We know of 
no duty imposed by law upon the 
father to give his son a collegiate or 
professional education; -and if by 
agreement with the son, or other dis- 
tinct expression of such intention at 
the time of the gift, it is made an 
advancement, we think the intention 
of the father should be carried out.” 
Garrett v. Colvin, supra. 


fen State v. Stephenson, 12 Mo. 

48. Bowles v. Winchester, 13 Bush 
(Ky.) 1. 

49. Ala.—Malone v. Malone, 106 
Ala. 567,/17 S 676. 

Iowa.—Bissell vy. Bissell, 120 Iowa 
127, 94 NW 465. 

Ky.—Bowles v. Winchester, 13 
Bush a 

N. Y.—Bruce v. Griscom, 9 Hun 
280 [aff 70 N. Y. 612 mem]; Sanford 


v. Sanford, 5 Lans. 486, 61 Barb. 293. 
N. C.—Meadows v. Meadows, 33 
ae 148. 


C.—Ison v. Ison, 26 S. C. Eq 
15; Cooner v. May, 22 S. C. Kq. 185; 
McCaw v.. Blewit, 7 S. C. Eq. 90. 
“Small sums of money given by a 
father to a son in his minority, who 
is living with him, to supply him 
with clothing or to defray the ex- 
penses of the ordinary pleasures and 
amusements of youth in their rank 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Provided it was so intended by the parent,°° a pro- 
vision for a child will ordinarily be considered an 
advancement where it is made for his permanent 
good or establishment in life.>? 

[§ 230] (5) Marriage Portion. <A gift by a 
parent to a child as a marriage portion, unless in- 
tended as a mere present, will be treated as an ad- 
vanecement.°? 

[§ 231] (6) Expenditures by Grandparent for 
Support and Education of Grandchild. In some 
cases expenditures by a grandparent for the support 
and education of a grandchild have been held not to 
be advancements,®* while in other eases they have 
been held chargeable as advancements,®* and in still 
others it has been held to be altogether a question of 
intention.®® 5. 

[§ 232] (7) Other Matters.°* An advancement 
may consist of the creation of a trust for a ehild,>? 
or the creation of an annuity,®® or the gift of an 
interest in the profit of a certain venture.®® Also, a 
conveyance by a father of a portion» of his land 
to one of his sons by a deed reciting no considera- 
tion, and practically contemporaneous with convey- 
ances to other children, admittedly made by way of 
advancement out of his estate, is an advancement ;°° 
and the fact that one of several children had re- 
ceived a deed from their father, which recited that it 
was in full for her rights as heir in his property, 
cannot be urged in defeat of a subsequent deed from 
the father conveying a further interest in his estate 
to the same ehild, where the terms of the latter 
deed are positive, and clearly import an intention on 
the father’s part to grant a further benefit to the 
child.*t On the other hand, no advancement arises 
from a conveyance and reconveyance and cancella- 


of life, are not deemed advancements; 
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sion, you may buy him the goodwill 
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tion of purchase-money notes;%* or from the pay- 
ment of money to a child and the taking of the 
latter’s promissory notes 3% or from the expenditure 
of money by the intestate in the repair of houses 
which descended to his eldest son as heir;°* or from 
a provision in a trust deed. for the taking up of 
accommodation paper which the grantor had in- 
dorsed for some of his children.°> Also, where a 
father purchased land as an advancement to his 
minor sons, and expended part of the rents and 
profits in improvements, the amount so expended 
does not constitute an advancement.** Deposits in a 
bank for children made by a parent in his own name 
as trustee for them, he drawing no part of the 
principal or interest but retaining the deposit books, 
are not advancements.®’ While, in case a son re- 
quests his father to make him an advancement, the 
fact that a deed to certain land was executed to the 
son’s child, at the son’s request, in order that it 
might not be seized by the son’s creditors, does not 
prevent the conveyance from operating as an ad- 
vancement to the son,®°* yet where a person con- 
veys land to enable the grantee to qualify as a 
surety on the grantor’s bond, and subsequently the 
surety conveys the land to the grantor’s wife in 
order to avoid ereditors in case of a suit on the 
bond, as to the husband and those claiming under 
him the conveyance to the wife will be deemed an 
advancement to her.®® A contract whereby an heir 
agrees to release his expectancy in his father’s estate 
in consideration of a sum of money advanced to him 
creates an advancement, although he thereby gives 
up all of his interest;’° and, in Kentucky, a sum 
paid by a father to his son, under a void contract 
whereby the son agreed to release his interest in 


54. King v. King, 107 La. 437, 31 
Tournilion v. Tournillon, 15 


and the rule would not be varied by 
the circumstance, that the father 
derived the money from any particu- 
lar source.” Meadows v. Meadows, 
33 N. C.. 148, 153. 

20 Conn. 


Johnson v. Belden, 

51. Iowa.—Bissell v. Bissell, 120 
Iowa 127, 94 NW 465. 

Mo.—Lynch v. Culver, 260 Mo. 495, 
497, 168 SW 1138 [cit Cyc]; St. Louis 
Trust Co. v. Rudolph, 136 Mo. 169, 37 
SW 519. 

N. H.—Fellows v. Little, 46 N. H. 


5 

N. Y.—Pearson v. Cuthbert, 58 
App. Div. 395, 68 NYS 1031; Bruce v. 
Griscom. 9 Hun 280 [aff 70 N. ¥. 612 
mem]; Sanford v. Sanford, 5 —Lans. 
486, 61 Barb. 293; Chase v. Ewing, 51 
“Barb. 597; McRae v. McRae, 3 Bradf. 
Surr. 199. 

N. C.—Shiver v. Brock, 55 N. C. 
re Meadows v. Meadows, SSMINEC. 


Pa.—Storey'’s App., 83 Pa. 89: 
dees C.—Ison v. Ison, 26S. C.' Haq. 


Eng.—In re Blockley, 29 Ch. D. 
250; Taylor v. Taylor, L. R. 20 Eq. 
155; Boyd v. Boyd, L. R. 4 Hq. 305; 
Hender v. Rose, [cit Pusey v. Des- 
bouvrie, 3 P: Wms. 317 note, 24 Re- 
print 1083]; Pusey v. Desbouvrie, 3 
P. Wms. 315, 24 Reprint 1081, 10 ERC 
351; Edwards v. Freeman, 2 P. Wms. 
435, 24 Reprint 803,92 °ERC 252; 
Kireudbright v. Kireudbright, 8 Ves. 
Jr. 51, 32 Reprint 269. 

“T have always understood that an 
advancement by way of portion is 
something given by the parent to es- 
tablish the child in life, or to make 
what is called a provision for him— 
not a mere casual payment of this 
kind. You may make the provision 
by way of marriage portion on ,the 
‘marriage of the child. You may 
make it on putting him into a pro- 
fession or business in a variety of 
ways; you may pay for a commis- 


of a business and give him stock-in-|S 


trade. All these things I understan@ 
to be portions or. provisions.” 
r v. Taylor, L. R. 20 Hq. 155, 


[a] The rule has been applied: 
(1) To money or property furnished 
a child for the purpose of starting 
him in business. Bissell v. Bissell, 
120 Iowa 127, 94 NW 465; Lynch v. 
Culver, 260 Mo. 495, 168 SW 1138; 
Bruce v. Griscom, 9 Hun 280 [aff 70 
N. Y. 612 mem]; Sarford v. Sanford, 
5 Lans. 486, 61 Barb. 293; Storey'’s 
App., 83 Pa. 89; Taylor v. Taylor, L. 
R. 20 Eq. 155. (2) To property suit- 
able to housekeeping and family pur- 
poses supplied the child on his set- 
ting out in life. Shiver v. Brock, 55 
N. C. 187. (8) Although a gift for 
the purpose of pleasure or amusement 
merely, as of a saddle horse, a buggy, 
ete., is not considered an advance- 
ment, yet the gift of a stallion, to be 
employed as a_ foal-getter and for 
profit, is an advancement. Ison v. 
Ison, 26 S. C. Eq. 15. (4) In Eng- 
land an advancement may consist of 
the price of a commission and_ outfit 
of a child entering the army (Taylor 
v. Taylor, L. R. 20 Eq. 155; Kircud- 
bright v. Kircudkright, 8 Ves. dr. bi, 
32 Reprint 269), (5) or in the pur- 
chase of a benefice (Hender v. Rose, 
[eit Pusey v. Desbouvrie, 3 P. Wms. 
(Bng.) 317 note, 24 Reprint 1083]). 

52. Ala. — Burnett v. Mobile 
Branch Bank, 22 Ala, 642 

Miss.—Whitfield  v. Whitfield, 40 
Miss. 352. 

N. Y.—Sherwood vy. Wooster, 11 
Paige 441. 

N. C.—Carter v. Rutland, 2 N. C. 
97. 

Eing.—Edwards vy. Freeman, 2 P. 
Wms. 4386, 24 Reprint 803, 2 ERC 
252; Phiney' v. Phiney, 2 Vern. Ch. 
638, 23 Reprint 1018. 

58. Boone v, Thornsbury, 61 SW 
563, 21 Kyl 368 (decided without dis- 
cussion), 


894; 
La, Ann. 263. 


shew Holliday v. Wingfield, 59 Ga. 
56. Taking out insurance for bene- 


fit of child as advancement see supra 


§ 217. 

57. Clark v. Willson, 27 Md. 693; 
Taylor v. Draper, 71 N. J. Eq. 309, 
63 A 844. 

{a] Thus, where a tenant in com- 
mon agreed with his cotenants for a - 
voluntary partition of the land, and 
his share was conveyed in trust by 
his request for his two minor chil- 
dren, the father’s request for an ace 
ceptance of the trust was a declara- 
tion of trust in favor of and an ad- 
vancement to his children. Taylor 
Sweet a a TIN J. CHig/i809;) GIS sas 

58. Kircudbright v. Kircudbright, 
8 Ves. Jr. 51, 32 Reprint 269. 

59. Groom yv. Thcmson, 16 SW 359, 


13 KyL 223. 

60. White v. White, 64 W. Va. 30, 
60 SE 885. 

61.) Diehl v. Cotts, 48 W. Va. 255, 
37 SH 546. 

62. Myers v. Brown, 110 SW 402, 
33 Kyl 525. 

63. Haines v. Christie, 28 Colo. 


502, 66 P 8838; Garvey v. Garvey, 4 
Kyl 622, 11 Ky. Op. 910; Gudgell v. 
McClure, 38 Ky. Op. 518; In re Knight, 
258 Pa. 290, 98 A 558. 


64. Smith v. Smith, 5 Ves. Jr. 721, 
81 Reprint 824. 
65. Sprague v. Moore, 130 Mich. 


92, 89 NW 712. 


66. Rhea v. Bagley, 66 Ark. 93, 49 
Ww 492 

67. Atkinson, Petitioner, 16 R. 
413, 16 A 712, 27 AmSR 745, 38 TRA 
$92; 

68. Hamilton v. Moore, 70 SW 402, 
24 KyL 982. 

69. Lewis v. McGrath, 191 Ill. 401, 
61 NE 135. 

70. Gary v, Newton, 201 Ill. 170, 
66 NE 267. 
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the father’s estate, will be treated as an advance- 
ment,7+ 

Promissory note from parent to child. In some 
states it has been held that a note voluntarily exe- 
cuted by a parent to a child is not an advancement,”? 
but in other states the contrary has been held,’* 
and in South Carolina, such a note is upheld as an 
advancement when payable before the maker’s 
death,’* but not when payable thereafter.’® 

[§ 233] 9. Change in Character of Transaction 
—~a. Revocation or Rescission in General. An ad- 
Vancement may be revoked or rescinded by agree- 
ment of the parties in interest, in which case the 
donee will not be chargeable with the property upon 
the final distribution of the donor’s estate.7° 

[§ 234] b. Change of Absolute Gift to Ad- 
vancement. Where there has been an absolute gift 
of property by a parent to a child, the parent can, 
as against the child, change the character of the 
gift into an advancement when, and only when, the 
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[§§ 232-235 


death of a person to whom a gift or loan has been 
made, the distributive shares of the children of the 
debtor or donee, as heirs at law of the creditor or 
donor, cannot without their consent be diminished 
by charging the gift or loan as an advancement to 
their ancestor, it not having acquired that character 
during the lifetime of the latter.78 

[§ 235] c. Change of Debt to Advancement. A 
parent may change an indebtedness owing from a 
child to him into an advancement by releasing or 
discharging the indebtedness ;* but where a child is 
indebted to his parent, especially where the parent 
holds the child’s note or the like, loose declarations 
of the parent that he intends such indebtedness to be 
an advancement to the child are insufficient to show 
a release of such indebtedness so as to constitute an 
advancement ;®° and in a few jurisdictions it is a 
rule that a parent cannot, without the consent of his 
child, change an existing debt into an advance- 
ment.*? 


child consents to the change.” 


71. Blliott v. Leslie, 124 Ky. 553, 
99 SW 619, 30 KyL 748, 124 AmSR 
418. 

72, Woodruff v. Snowden, 10 OhS 
&CP 123, 7 OhNP 520. 

73. Shotwell v. Struble, 21 N., J. 
B 


Ge. 
74. Carter v. King, 45 S. CG I 
25. 


75. Priester v. Priester, 9 S. C. 
Eq. 26, 28 AmD 191. 

76. Fulton v, Smith, 27 Ga. 413; 
Carroll v. Carroll, 48 La. Ann. 956, 
20 S 210. 

Ala.—Mitchell v. Mitchell, 8 
Ala. 414. 
Conn.—Sherwood v. Smith, 23 Conn. 
6 


Ga.—Wallace v. Owen, 71 Ga. 544; 
Harper v. Parks, 63 Ga. 705. 

Ky.—Stevenson v.. Martin, 11 Bush 
485; Montjoy v. Maginnis, 2 Duv. 
186; McClellan v. Sharp, 11 KyL 


Mo.—McDonald v. McDonald, 86 
Mo. A. 122. 

N. C.—Bradsher v. Cannady, 76 
N.C. 445, 

Pa.—Roland v. Schrack, 29 Pa. 125; 
Lawson’s App., 23 Pa. 85; In re King, 
6 Whart. 370; Dewees’ Hst., 3 Brewst. 
314, 7 Phila. 498; Hutman’s BHst., 12 


PittsbLegJNS 385. 
Va.—aArnold v. Barrow, 2 Patt. & 
ist 


geil 3 
[a] Beasons for necessity of con- 
sent.—‘‘A son might be willing to re- 
ceive property as a gift, which he 
would prefer not to take, as a part of 
his portion in his father’s estate. He 
might be willing to receive a col- 
legiate education, if the expenses 
were borne as a gift, when, if they 
were to be charged to him as an ad- 
vancement, he might. prefer having 
the amount in a different form.” 
_ Sherwood v. Smith, 23 Conn. 516, 521. 
{b] Mllustration.—Where a parent 
makes a gift to a child by way of an 
advancement and afterward converts 
the advancement into an _ absolute 
gift, it is not competent again to con- 
vert such gift into an advancement 
without the knowledge and consent 
of the child. Sherwood y. Smith, 23 


Conn. 516. 
79 Nebr. 691, 


78. In re Hessler, 
693, 113 NW 147. 

“There is authority for holding 
that a gift or grant can be given the 
character of an advancement only at 
the time it is made. Lodge v. Fitch, 
72 Nebr. 652, 101 NW 338; Luding- 
ton v. Patton, 121 Wis. 649, 99 NW 
618. Whether the doctrine as thus 
stated is not somewhat too broad, or 
rather is not somewhat misleading, 
it is not now necessary to inquire. 
It is at any rate quite clear to us 
that, after the death of one to whom 
has been made a gift or loan, the dis- 


Likewise, after the 


tributive shares of the children of 
the debtor or donee, as heirs at law 
of the creditor or donor, cannot with- 
out their consent be diminished by 
charging the gift or loan as an ad- 
vancement to their ancestor, which 
has not acquired that character dur- 
ing the lifetime of the latter.”’ In re 
HesSler, supra. 
We Ala.—Grey v. Grey, 22 Ala. 

Cal.—In re Tompkins, 132 Cal. 173, 
64 P 268. 

Ind.—Baum v. Palmer, 165 Ind. 513, 

Davidson, 


76 NE 108. 

Iowa.—Hickey  v. 129 
Iowa 384, 105 NW 678. 

La.—Le Blane v. Bertant, 16 La. 
Ann. 294. 

Md.—Baker v. Safe Deposit, etc., 
Co., 93 Md. 368, 48 A 920, 49 A 623. 

Nebr.—Lodge vy. Fitch, 72 Nebr. 
652, 101 NW 338. ; 

N. J.—Batton vy. Allen, 5 N. J. Eq. 
99, 43 AmD 630. 

N. C.—Hanner v. Winburn, 42 N. C. 
oe Bridgers v. Hutchins, 33 N. C. 


Pa.—In re Knight, 253 Pa. 290, 98 
A 558; In re Strock, 158 Pa. 355, 27 A 
1003; Snider v. Snider, 149 Pa. 362, 
24 A 284; Kirby’s App., 109 Pa. 41; 
Yeich’s App., 17 A 32; Morr’s App., 
80 Pa. 427; Miller’s App., 40 Pa. 57, 
80 AmD 555; Mast’s App., 40 Pa. 24; 
Roland v. Schrack, 29 Pa. 125; High’s 
App., 21 Pa. 288; Yundt’s App., 13 
Pa. 575, 53 AmD 496; Haverstock v. 
Sarbach, 1 Watts & S. 390; Levering 
v. Rittenhouse, 4 Whart. 130; Dewees’ 
Est., 3 Brewst. 314; Rohrer’s Est., 17 
LancLRey 393. 

Ss. C.—Ex p. Glenn, 20 S. C. 64; 
Rees v. Rees, 32 S. C. Eq. 86, 
as copay at ae v. Taylor, 58 SW 

Va.—Darne v. Lioyd, 82 Va. 859, 5 
SE 87, 3 AmSR 123. 

Eng.—Gilbert v. Wetherell, 2 Sim. 
oreo 254, 1 HEngCh 254, 57 Reprint 

80. 22 Ala. 
233. 

Ind.—Denman vy. McMahin, 37 Ind. 
241 (declarations of father that he 
should not collect notes from son). 

Ky.—Sadler v. Huffhines, 10 KyL 
1058 (statement by father that note 
of his son had “run out of date” 
and that he did not know what bet- 
ter he could do than tear it up and 
“make a charge of it’’). 

Md.—Harley v. Harley, 57 Md. 340 
(declarations of parent to a third per- 
son that he intended a debt due him 
from the child as an advance- 
ment). 

Pa.—Doty v. Doty, 155 Pa. 285, 26 
A 548; Merkel’s App., 89 Pa. 340; Ol- 
ler v. Bonebrake, 65 Pa. 338; Miller’s 
App., 40 Pa. 57, 80 AmD 555; Roland 


Ala.—Grey v. Grey, 


Debts barred by limitation. 


After an indebted- 


v. Schrack, 29 Pa. 125; Yundt’s App., 
13 Pa. 575, 53 AmD 496 (holding that 
Subsequent declarations of the parent 
of an intention to treat debts as ad- 
vancements do not produce that ef- 
fect where they are not communi- 
eated to the child and are not ac- 
companied by an act sufficient to ob- 
literate the obligation as a debt); 
Buchanan’s Est., 2 Chest. Co, 74; 
Weaver's Est., 5 LancBar 24 [aff 6 
LancBar 5]; Hutman’s Hst., 12 Pittsb 
LegJNS 385. 

Lh eae La eee v. Taylor, 58 SW 

Va.—Arnold v. Barrow, 2 Patt. & 
H. 1 (declarations by parent that he 
intended an existing debt by bond 
due from child to be an advance- 
ment). 

Admissibility of declarations of 
parent to show change of debt to ad- 
vancement see infra § 262. 

81. Melony’s App., 78 Conn. 334, 62 
A 151. 

[a] Statement of rule and rea- 
sons therefor.—(1) “The relation of 
debtor and creditor created by a loan 
is a contractual one, involving the 
meeting of two minds. That rela- 
tion may not in the nature of things 
be changed at the will of one only. 
The minds of the contracting parties 
must again meet at some time in or- 
der to create a new _ contractual 
status. The will of neither party can 
be overridden by the other. We are 
familiar with cases where loans are 
turned into gifts, and it has been held 
that advancements may be. Chap- 
man vy. Allen, 56 Conn. 152, 14 A 780; 
Sherwood v. Smith, 23 Conn, 516. 
These cases, however, involve no ex- 
ception to the general principle stat- 
ed, that there must be a concurrence 
of minds. In all of them the new 
status is necessarily a better one for 
the donee, and his assent to the 
change of relation always appears at 
some point of time. His claim is the 
one which is always urged, never 
repudiated. By this very action as- 
sent enters into the situation and 
dissent disappears from it. The un- 
willing donee has not yet been dis- 
covered. When he is, it will be time 
to inquire whether even he can be 
compelled to take what he does not 
want and has never agreed to accept. 
This case presents the bald attempt 
to force upon a man, at.the will of 
another, a contractual relation with 
that other which is injurious to his 
interests, to which he has never 
given his consent, express or im- 
plied, and against which he rebels. 
The law sanctions no such proceed- 
ing.”” Melony’s App., 78 Conn. 334, 
337, 62 A 151. (2) “A father cannot 
without consent of his debtor, turn 
the debt into an advancement. A son 
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ness from a child to his parent has become barred 
by the statute of limitations, the parent cannot by 
his declarations change the original indebtedness 
into an advancement.®? 

Agreement or conduct of heirs or distributees 
after death of parent. It has been held competent 
for heirs by agreement between them to allow a debt 
due from one of them to the estate to stand as an 
advancement,®* and that where certain heirs were 
indebted to decedent at his death on certain prom- 
issory notes, and there was no personal estate of 
decedent for distribution and the heirs held posses- 
sion of the land in common from the time it de- 
scended to them by operation of law, and with the 
implied consent of all the heirs, such debts were 
converted into and became an advancement from 
the personal estate at the death of the intestate.*+ 

[§ 236] d, Change of Advancement to Abso- 
lute Gift. A gift by way of advancement may be 
changed by the donor to an absolute gift for which 
the donee need not account on distribution of the 
donor’s estate,®* but in such a case the intention of 
the donor to make the change must be manifested in 
a clear and unmistakable way.8® A parent who has 
made an advancement to his child and taken from 
him a writing in evidence thereof cannot thereafter 
by mere oral declaration conyert the advancement 
into an absolute gift.8* 

Change to gift for life. Where a gift has been 
made as an advancement, the parties may subse- 
might have good reason for prefer- 
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daughter might prefer payment to N. 
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quently change the terms of the transaction so as 
to make the gift one for life only.88 

[§ 237] e. Change of Advancement to Debt. In 
order to change a gift by way of 4n advancement 
into an indebtedness from the child to the parent 
there must be a further consideration than the orig- 
inal advancement.®® 

[§ 238] 10. Operation and Effect in General. 
An advancement operates as a payment pro tanto 
of the donee’s distributive share in the donor’s 
estate ;°° but the fact of such advancement bars 
the donee of all his share in the estate of the donor 
when, and only when, it is equal or greater in 
amount than the share,®t or when the donee refuses 
to bring it into hotchpot,®? or has agreed to accept 
the advancement in full of his share.®* It has also 
been held that an advancement to a child satisfies 
a debt due the child, if the advancement is equal 
to or greater than the debt,®°* and that a parent 
cannot be guilty of fraud in making an advance- 
ment to his or her child. 

[§ 239] 11. Rights and Liabilities—a. In Gen- 
eral, The various statutes relating to advancements, 
looking as they do to equality in the distribution of 
the estate of a decedent,®® require the person who 
has received an advancement to account therefor, 
in hotehpot or other appropriate proceedings, in 
order to entitle him to a further share in the estate 
of the decedent,®’ and operate to exclude him from 
further participation in the estate, where he re- 


ring to treat the loan as a debt, and, 
at all events, the undisputed fact is 
that the transaction so started. As 
it was born, so must it live. If we 
admit the right of his intestate to 
convert the satisfied judgment now 
before us into an advancement, his 
power must be without limit as to 
time; and, if so, he might save the 
bar of the statute by satisfying a 
judgment thirty years old, and let- 
ting the claim come in as here 
against the share of the defendant, 
Upon principle and authority, we 
think, this cannot be done.” Dewees’ 
Est., 3 Brewst. (Pa.) 814, 320. 

82. Boden v. Mier, 71 Nebr. 191, 
98 NW 701; Batton v. Allen, 5 N. J. 
Eq. 99, 43 AmD 630; Harris’s App., 2 
Grant (Pa.) 304; Levering v. Ritten- 
house, 4 Whart. (Pa.) 130. 


83. McCown v. Jennings, 2 Kyl 
436, 10 Ky. Op. 124. 
84. Tobias v. Richardson, 26 Oh. 


Cir, Ct... .8d. 
85. Conn.—Sherwood v. Smith, 23 
Conn. 516, 
“ Ind._-Herkimer. v. McGregor, 126 
Ind. 247, 25 NE 145, 26 NE 44. 
Mich.-—Leggett v. Davison, 1381 
Mich. 77, 90 NW 1060. 
Oh.—Needles vy. Needles, 7 Oh. St. 


432, 70 AmD 85. 
At aa re McKibbin, 207 Pa. 1, 56 
gay Wheeler v. Wheeler, 47 Vt. 
7. 
86. Clark v. Warner, 6 Conn. 355. 
fa] A subsequent gift of other 
property to the child does not affect 
the advancement. Calhoun v, Taylor, 
178 Iowa 56, 159 NW 600. 
Tani v. Adams, (W. Va.) 95 


Harper vy. Parks, 63 Ga. 705. 

Baum y. Palmer, 165 Ind. 513, 
76 NE 108; Higham v. Vanosdol, 125 
Ind, 74, 25 NE 140; Harris v. Harris, 
69 Ind. 181; Boblett v. Barlow, 83 
SW 145, 26 KyL 1076; Owsley v. Ows- 
ley, 77 SW 394, 25 KyL 1194. And 
see Marsh v. Chown, 104 Iowa 556, 73 
NW 1046 (holding that an advance- 
ment constitutes no consideration for 
a note subsequently executed where 
the note was intended as a receipt). 
Compare Banning v. Purington, 105 
Iowa 642, 75 NW 6389 (holding that a 


{having an advancement stand, and 


that a note given by her to that end 
was not without consideration). 

[a] Ilustration.—To a complaint 
on a promissory note defendant an- 
swered that he was a son of plain- 
tiff, who was a wealthy farmer, that 
prior to the execution of the note 
plaintiff gave defendant two horses, 
worth not more than one hundred dol- 
lars, stating at the time that such 
horses were intended as an advance- 
ment, that defendant was then a 
minor, working on plaintiff’s farm as 
a member of plaintiff’s family, that a 
few days afterward plaintiff pre- 
sented the note sued on for defend- 
ant’s signature, representing to him 
that the note was never to be paid, 
but only to be held as evidence of thé 
advancement, and that defendant, 
confiding in said representations and 
believing them to be true, signed the 
note and for no other purpose. It 
was held that the allegations of the 
answer were sufficient to show that 
the note was executed without any 
good or valid consideration. Harris 
v. Harris, 69 Ind. 181. 

90. D, C.—Patten v. Glover, 1 App. 


466. 
phic eo" v. Caress, 59 Ind. 


Ky.—Tye v. Tye, 69 SW 718, 24 
KyL 687; Eckler v. Galbraith, 12 
Bush 71, 

Mo.—Pitts y. Metzger, 195 Mo, A. 
677, 187 SW 610. 

Nebr.—McClave v. McClave, 60 
Nebr. 464, 83 NW 668. 

N. H.—-Nesmith v. Dinsmore, 17 
N. io 515. 

C.—Scro CEES v. Stevenson, 100 
N. NG 354,68 
wee re atta. 34 PittsbLegJ 


Mer iy Shed Vv. | Copp wei ex. 
Wis.—Liginger v. Field, 78 Wis. 
367, 47 NW. 613, 
9 Tll.—Courter vy. Courter, 283 


a 
Ill. 127, 119 NE 63; Grattan v. ‘Grat- 
tan, 18 Ill. 167, 65 AmD 726. 
gona Nicholson y. Caress, 59 Ind. 
N. Y.—Parker v. McCluer, 3 Abb. 
Dec. 454, 3 Keyes 318, 1 Transcr. A. 
240, 5 AbbPrNS 97, 36 HowPr 301; 
Bell v. Champlain, 64 Barb. 396. 


o.—Serogges v. Stevenson, 100 
IN YC: “354, 6 SE 111. 

Tex,—Teal v. Lakey, (Civ. A.) 181 
SW 759. 

Va.—Corbitt v. Wright, 120 Va, 471, 
91 SE 612. 

92. See infra § 239. 

93. See supra § 112. 

94. Brooks v. Summers, 100 Ky. 
620, 88 SW 1047, 18 KyL 1026. 

95. McGregor v. Overton, 96 SW 
1114, 29 KyL 1146 (stating the reason 
of the rule to be that the parent is 
under no obligation to give anything 
to his or her child). 

96. See supra § 202. 

97. Ala.—Wilks v. Greer, 
437; Taylor v. Reese, 4 Ala. 

Ga.—Cox v. Moore, 142 Ga. 
SE 115;\Sims v. Sims, 39 Ga. 108, 99 
AmD 450. 

Tll.— Simpson y. Simpson, 114 M11. 
603, 4 NE 137, 7 NE 287; Grattan v. 
Grattan, 18 Ill. 167, 65 AmD 726. 

Iowa.—O’Connell v. O‘Connell, 73 
Iowa 733, 36 NW 764; McMahill v. 
MeMahill, 69 Iowa 115, 28 NW 470. 

Kan.—Goodnough vy. Webber, 75 
Kan. 209, 88 P 879. 

Ky.—Cushing v. Cushing, 7 Bush 
253; Clark v. Fox, 9 Dana 193; Stone 
v.. Halley; 1 Dana 197; Haden v. 
Haden, 7 J. J. Marsh. 168. And see 
Montgomery v. Brown, 134 Ky. 592, 
121 SW 472 (dictum). 

La.—Clark v. Hedden, 109 La. 147, 

33° S 116; Soules v. Soules, 104 La. 
796, 29 S 342; Burns’s Succ, 52 La. 
Ann.’ 12377)°2% S' 8833.Dana, vi Dana, 
43 La, Ann, 354, 8 S 917; Montgomery 
v. Chaney, 13 La. Ann. 207; Burton v. 
Burton, 14 La. 352. 
' Md.—Cecil v. Cecil, 19 Md. 72, 81 
AmD 626; State v. Jameson, 3 Gill & 
J. 442; In re Young, 3 Md. Ch. 461. 

Mass.—Bemis v. Stearns, 16 Mass, 


Miss.—French v. Davis, 38 Miss. 
te 
Mo.—Ray v. Loper, 65 Mo. 470; 


Pitts v. Metzger, 195 Mo. A. 677, 187 
SW 610; In re St. Vrain, 1 Mo. A. 


294. 
Nebr.—McClave v. McClave, 60 
Nebr. 464, 883 NW 668. 
H.—Marston vy. Lord, 65 N. H. 


N. 
4, 27 A 980. 

N. J.—Shotwell v. Struble, 21 N. J. 
Eq. 31; Black v. Whitall, 9 N. J. Eq. 
572, 59 AmD 423. 
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fuses to account for the advancement.°*® 
other hand, a person who has received an advance- 
ment cannot be compelled to bring it into hotechpot 
on final distribution,®® even though its value exceeds 
what would be his share in the donor’s estate,’ un- 
less he has so agreed,? nor does he in any way be- 
come indebted to the estate,’ or his coheirs or codis- 
tributees;* but, on the contrary, a child who receives 
an advancement has, on the donor’s death intestate, 
a right to elect whether he shall keep the property 
and “relinquish his distributive share in the donor’s 
estate or whether he shall account to the other dis- 
tributees for the value of the property and re- 
ceive his distributive portion,’ the election to be 


made within a reasonable time ° 


N. Y.—Beebe v. Estabrook, 11 Hun 
523. [aff 79 N. Y. 246]; Sherwood v. 
Mee og 11 Paige 441. 

C.—Scroggs v. Stevenson, 100 
N. Ni 354, 6 SE 111. 

Ss. C—McLure v. Steele, 35 S. C. Eq. 

ty McCaw v. Biewit, Tos. Cc. Ea. 
0 


Tex.—Sparks v. Spence, 40 Tex. 
aoe Burleson vy. Burleson, 28 Tex. 
83. 


Eng.—In re Blockley, 29 Ch. D. 250; 
Walton v. Walton, 14 Ves. Jr. 318, 33 
Reprint 543. 

98. Taylor vy. Reese, 4 Ala. 121; 
Lindsley v. McIver, 57 Fla. 466, 48 S 
628; Haden v. Haden, 7 J. J. Marsh, 
(Ky.) 168; In re St. Vrain, 1 Mo. A. 
294, 

99. Ky.—Enoch y. Enoch, 7 Kyl 
442,13 Ky. Op. 802. 

Miss.—Phillips v. McLaughlin, 26 
Miss. 592. 

N. J.—Gordon vy. Barkelew, 6 N. J. 
Eq. 94. 

N. Y.—Sanford v. Sanford, 5 Lans. 
486, 61 Barb. 2938 (holding that a child 
born after the making of a will by 
its father cannot recover of any 
brother or sister born before the 
will is made any portion of any ad- 
vancement made by the father in 
an lifetime to such brother or sis- 
ter). 
ee C.—Davis:v. Brooks, 7 N. C. 
Mg C.—Hamer v. Hamer, 23 S. C. Eq. 

24, 

Eng.—Edwards v. Freeman, 2 P. 
Wms. 435, 24 Reprint 803, 2 ERC 
252. 

1. Ala.—Wilsen v. Wilson, 18 Ala. 
176; Wilks v. Greer, 14 Ala. 437; 
Mitchell v. Mitchell, 8 Ala. 414; Tay- 
lor v. Reese, 4 Ala. 121. 

Ga.—Sims v. Sims, 39 Ga, 108, 99 
AmD 450. 

Tll.—Grattan v. Grattan, 18 Ill. 167, 
65 AmD 726. 

Ind.—Ruch y. Biery, 110 Ind. 444, 
11 NE 312; Slaughter v. Slaughter, 21 
Ind. A. 641, 52 NE 994, 

Ky.—Bowles v. Winchester, 13 
Bush 1; Nelson v. Bush, 9 Dana 104; 
Stone y. Halley, 1 Dana 197; Haden 
v. Haden, 7 J. J. Marsh. 168. 

Miss.—Phillips v. McLaughlin, 26 
Miss. 592. 

Mo.—Ray v. Loper, 65 Mo, 470; 
In re St. Vrain, 1 Mo. A. 294. 

N. H.—Marston v. Lord, 65 N. H. 


4, An oe 980. 
Y.—Sherwood y. Wooster, 11 

Paige 441. 
N. C.—Jones v. Jones, 118 N. C. 


440, 24 SH 774; Walker v. Brooks, 99 
N. ©. 207,.6 SE 63; Shiver. v. Brock, 
55 N.C. 137; Daves v. Haywood, 54 
N, ©, 253; Headen v. Headen, 42 N, C, 
159); Norwood v. Branch, 4 N. C. 400. 

Pa.—Watson v. Watson, 6 Watts 
254; Earnest v. Earnest, 5 Rawle 213; 
Rh Raa v. Geddis, 17 Serg. & R. 

S. C.—Hameriw. Hamer, 23 S. C. 
Eq. 124. 

_Tenn.—Perry v. High, 3 Head 349; 
Gold v. Vaughan, 4 Sneed 245; 
Farnsworth v. Dinsmore, 2 Swan 38; 
Vance v. Huling, 2 Yerg. 135, 
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On the 


and in an un- 


2. Bason v. Harden, 72 N. C. 281; 
Long v. Morrow, 250 Pa. 94, 95 A 
393; Farnsworth v. Dinsmore, 2 Swan 
(Tenn.) 38. 

3. McCoy v. McCoy, 105 Va. 829, 
54 SE 995, 

4. Farley v. Stacy, 177 Ky. 109, 
197 SW _636; Eckler v. Galbraith, 12 
Bush (Ky.) 71. 

[a] For example, where, after the 
heirs had become bound by a judg- 
ment dividing land among them, it 
was discovered that one of them had 
received advancements in excess of 
what was received by the others, the 
excess of advancements so received 
did not constitute a debt from him 
to his coheirs or codistributees. Eck- 
ler v. Galbraith, 12 Bush (Ky.) 71. 

5. Wilson v. Wilson, 18 Ala. 176; 
Grattan v. Grattan, 18 Tll, 167, 65 
AmD 726; McCoy v. McCoy, 105 Va. 
829, 54.SE 995. 

6 Grattan v. Grattan, 18 Ill. 167, 
65 AmD 726. 

7. Key vy. Jones, 52 Ala. 238. 

8. Conn.—Porter y. Collins, 7 
Conn. 1. 

Ga.—Harris vy. Allen, 18 Ga. 177; 
Beavors v. Winn, 9 Ga. 189 

-Hawaii.—Peterson vy. Kaanaana, 10 
Hawaii 384. 

Iowa.—Ellis v. Newell, 120 Iowa 
71, 94 NW 463; In re Miller, 73 Iowa 
118, 34 NW _ 769. 

Md.—Cecil v. Cecil, 19 Md. 72, 81 
AmD_ 626; Chase v. Lockerman, 11 
Gill & J. 185, 35 AmD 277. 

Miss.—Phillips vy. McLaughlin, 26 
Miss. 592, 

N. J.—Black v. Whitall, 9 N. J. Eq. 
572, 59 AmD 423. 

N, Y.—Pearson vy. Set: 58 App. 
Diy... 395, 68 NYS 103 

N. it ei HOn “y, Moore, 48 
ay i 56; Hinton v. Hinton, 21 N. C. 

Oh.—Tobias v. Richardson, 26 Oh. 
Cir Ct pels 

Pa.—Havéerstock v. Sarbach, 1 
Watts & S. 390. 


a v. Cobb, ..37> Tex. 
Va.—Knight v. Oliver, 12 Gratt, (53 
Va.) 33. 


9. 111.—Grattan v. Grattan, 18 Ill. 
167, 65 AmD 726. 

* Md.—Warfield v. Warfield, 5 Harr. 
& J. 459. 

Miss.—Jackson v. Jackson, 28 Miss. 
674, 64 AmD 114; Phillips v. Mc- 
Laughlin, 26 Miss. 592. 

Mo.—In re Elliott, 98 Mo. 379, 11 
SW 739; Ray v. Loper, 65 Mo. 470. 

R. I.—Law v. Smith, 2 R. I. 244, 

[a] Mississi ‘ppl statute construed. 

—‘It is contended that by the terms 
of this statute, the party ‘bringing in’ 
or ‘returning his advancement into 
the whole estate,’ surrenders his title 
to the property so returned, and 
merges it in the general estate, agree- 
ing to take from the value of the 
whole of it his portion, which of 


course must be ascertained by the]... 


valuation to be put upon the property 
at that time. We do not consider 
this a correct view of the subject. 
By the terms ‘bringing’ or ‘returning’ 
the advancement ‘into the whole es- 


equivocal manner.” 
belongs to the donee,® and he is not required nor 
entitled to return to the estate the property ad- 
vanced in specie, but he is to be charged with the 
value of the property,®? except in Louisiana, where, 
in the case of immovable property, the donee col- 
lates in kind by returning the property to the 
estate,° unless he loses the right by failing to make 
an election within the required time. 
however, the necessity for an election is done away 
with by positive statutory provisions which regulate 
the rights of the person advanced in accordance 
with the relative value of the property advanced 
and the share of the heir,” 
election is no longer required.'? In appropriate, pro- 


{§ 239 


Also the property advanced 


In Kansas, 


. Also in Illinois an 


tate,’ it was not intended that the 
party should relinquish his interest 
in that particular property; but it is 
intended to be brought in for the pur- 
pose of being taken into consideration 
in making a distribution of the en- 
tire estate, in order to ascertain 
whether it amounts to his full share 
of the estate. His title to the prop- 
erty is derived from the gift, and 
cannot be affected by the distribu- 
tion.” Jackson v. Jackson, 28 Miss. 
674, 680, 64 AmD 114. 

Amount of valuation see infra §§ 
245--251. 

10., Blank v. Blank, 124 La, 832, 
50 S 745; Weber’s Succ., 110 La. 674, 
34 S 731; Berthelot v. Fitch, 44 La. 
Ann. 503, 10 S 867, 45 La. Ann. 389, 
12,8 625. 

11. Gonsoulin v. Gonsoulin,. 138 
La. 941, '70, S 919. 

12. Burns v. Burns, 87 Kan. 19, 
123 P 720. 

[a] Effect of Kansas statutes.— 
“The plaintiffs invoke the rule of the 
common law that one who has re- 
ceived property by way of advance- 
ment must bring it into hotchpot if 
he wishes to claim a share in the 
property left by the intestate. This 
rule has been abrogated by the stat- 
ute, which reads: ‘Property given 
by an *4ntestate, by way of advance- 
ment to an heir, shall be considered 
part of the estate, so far as regards 
the division and distribution there- 
of, and shall be taken by such heir 
toward his part of the estate at 
what it would now be worth if in 
the condition in which it was so giv- 
en him. But if such advancement 
exceeds the amount to. which he 
would be entitled, he can not be re- 
quired to refund any portion there- 
of.” (Gen. Stat. 1909, §§ 2959, 2960.) 
Under this statute an heir who has 
received property as an adyancement 
is charged with its value in its orig- 
inal condition, at the time of the in- 
testate’s death. If this is less than 
his full share he is entitled to the 
difference. If it is more, he is not 
required to refund anything. There 
is no occasion for his exercising 
an election, as his rights are fixed by 
the law.’ Burns v. Burns, 87 Kan. 
19,.21,..123,P 720, 

13. Courter v. Courter, 283 Ill. 127, 
119 NE 63. 

[a] Change in law.—‘“Under the 
common law and under the early 
statutes enacted in this State upon 
the subject, if the child or heir to 
whom an advancement had been made 
desired to share in the estate of the 
ancestor he was required to bring 
the property received by him into 
hotchpot, and thereupon he became 
entitled to his equal share of the 
whole estate. He had the right to 
elect. whether he would accept the 
advancement in full of his share of 
the estate or bring it into hotchpot. 
In, 1872 (Laws 1871-72, p. 352) 
the legislature passed an act in re- ~ 
gard to the descent of property which 
made radical changes in the law ap- 
plicable to advancements as thereto- 
fore existing in this state. ... Since 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
* é. 


§§ 239-241] 


ceedings,'* heirs have the right to a judicial deter- 
mination of questions relative to alleged advance- 
ments,!® and to insist upon an accounting for an 
advancement by a donee who would share in the 
estate,t® even though the donee has alienated or 
encumbered the property advanced;%* but the heirs 
or distributees may, by agreement, waive or release 
the right to have the share of one charged with an 
advancement,’® and they cannot raise a question of 
advancements after a final,!® as distinguished from a 
partial, settlement and distribution of the estate.?° 
An acceptance of a succession, under the provisions 
of the Louisiana code, does not deprive the heirs of 
the right to demand collation of each other,”? 

Election by infants. Infants of themselves are in- 
capable of eleeting whether they will account for ad- 
vancements or be excluded from the distribution on 
final settlement of the estate,?* and a guardian ad 
litem must be appointed to represent them and pro- 
tect their interests.2? The guardian ad litem, with 
the econeurrence of the court, has the power to elect 
whether the infant shall bring the advancement into 
hotehpot or not.?4 

Recovery on warranty in deed creating advance- 
ment. In case of conveyances by way of advance- 
ments, the donee may recover against the estate of 
the donor for breach of the covenants in the deed.?° 
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[§ 240] b. Collation and Hotchpot Defined.?® 
Hotehpot is the bringing into the estate of an intes- 
tate an estimate of the value of advancements made 
by the intestate to his or her children, in order that 
the whole may be divided in accordance with the 
statute of descents.2’ In the civil law, the term 
‘*eollation’’ embraces the idea of obtaining equaliza- 
tion among the heirs, of bringing the mass of prop- 
erty together, and so dividing it that each may 
have, considering what he has already received, his 
proper share.?® By the express terms of the Louisi- 
ana code the collation of goods is the supposed or 
real return to the mass of the succession which an 
heir makes of property that he received in advance 
of his share or otherwise, in order that such, prop- 
erty may be divided together with the other effects 
of the suecession.?9 

[§ 241] ec. Right of Widow. The share of a 
widow in the estate of a decedent being fixed by 
statute,°° and statutes relating to advancements be- 
ing intended for the benefit of the children of the 
decedent, the fact that the intestate made certain 
advancements in his lifetime to his children does not 
increase the share of the widow, or give her a right 
to have the advancements collated for her benefit, 
or ada to her rights in any way,*! unless specifically 


the adoption of the act of 1872 the 
child or descendant to whom an ad- 
vancement has been made is no long- 
er required to elect whether he will 
accept the advancement in full or 
bring it into hotchpot before being 
permitted to share in the estate of 
the ancestor. The property received 
by him as an advancement is by op- 
eration of law, upon the death of the 
intestate, brought into the estate for 
the purpose of determining the divi- 
sion and distribution of the estate 
with like effect as when, under the 
old law, it was brought into hotchpot 
by act of the person to whom the ad- 
vanecement had been made, with this 
exception: If the money or property 
advanced exceeds his share of the 
estate he cannot be required to re- 
fund any part thereof.” Courter v. 
Courter, 283 Ill. 127, 131, 119 NB 63. 

14. Comer v. Shehee, 129 Ala. 588, 
30 S 95, 87 AmSR 78. 

[a] Action to set aside other 
deeds.—Whether advancements to 
certain children were intended to be 
in full of their prospective shares 
is a matter for determination on final 
distribution, and not in an action by 
such children to set aside deeds to 
other children as fraudulent. Wil- 
pines hon vy. Lowe, 172 Ky. 80, 188 SW 
1065. 
~ Adjustment of advancements in 
partition proceedings see Partition 
[30 Cyc 233, 250, 318 note 41]. 

Collation and hotchpot defined see 
infra § 240. 

Ladd v. Stephens, 147 Mo. 319, 
48 SW 915. 

16. Comer v. Shehee, 129 Ala. 588, 
30 S 95, 87 AmSR 78. 

17. In re Young, 3 Md. Ch. 461. 

18. Adams v. Purser, 126 App. Div. 
20, 110 NYS 167; Hoerle vy. Hoerle, 
94 App. Div. 615, 87 NYS 1007. To 
like effect Andrews v. Halliday, 63 
Ga. 263; Yrle’v. Hezeau, 9 La. A. 
(Orleans) 33; Pendry v. Cozart, 72 W. 
Va. 100, 77 SE 546. 

fa] Where there are only two 
heirs and one transfers his heredi- 
tary rights to the other, the right and 
duty of collation are merged and the 
obligation to collate is extinguished. 
Alers v. Camps, 19 Porto Rico 900. 

Release of e ctant share to in- 

testate in consideration of advance- 
ment see supra § 112, 
* 19. Eckler v. Galbraith, 12 Bush 
(Ky.) 71; Miley v. Deer, 93 S. C. 66, 
76 Be 27. 

20. 


Ky.—Tye v. Tye, 69 SW 718,' 


24 KyL 637. 
Miss.—Gowan vy. Gowan, 12 S 29. 
Tenn.—Daniels v. Pickett, 59 SW 


Vt.—French v. French, 46 Vt. 357. 

WVa.—FRersinger v. Simmons, 25 
Gratt. (66 Va.) 238; Knight vy. Oliver, 
12 Gratt: (53. Va.) 38. 

21. Gonsoulin y. Gonsoulin, 132 
La. 737, 61 S 774. 

22. Wilson v. Wilson, 18 Ala. 176 
[overr Parks v. Stonum, 8 Ala. 752]; 
Barnes v. Hazleton, 50 Ill. 429; Grat- 


tan v. Grattan, 18 Ill. 167, 65 AmD 
ag Powell v. Powell, 5 Dana (Ky.) 


23. Wilson v. Wilson, 18 Ala, 176. 
24 Andrews v. Hall, 15 Ala. 85; 
Grattan v. Grattan, 18 Ill. 167, 65 


AmD 726; Powell v, Powell, 5 Dana 
(Ky.) 168. 

25. Polley v. Polley, 82 Ky, 64, 70, 
5 KyL 801; Hanson y. Buckner, 4 
Dana (Ky.) 251, 29 AmD 401. And 
see Longshore v. Longshore, 200 Ill. 
470, 65 NE 1081 (holding that, where 
a father conveyed a tract of land 
to his son, the deed stipulating that 
the son received the land as and for 
his full share of the estate of the 
grantor, the release of the son’s ex- 
pectancy as heir was a sufficient con- 
sideration to entitle him to enforce a 
covenant of warranty in the deed 
against the other heirs and widow of 
the grantor). : 

“We perceive no reason why, in a 
conveyance with a claim of general 
warranty, evidencing an advancement 
by the grantor to the grantee, the 
latter, in the event his land is lost 
by a superior title, should not be 
allowed to recover upon his warranty 
against the estate. It would be in- 
equitable, to say the least of it, to 
permit the other children to enjoy 
their respective portions of the es- 
tate given to them and one of the 
children deprived of his interest by a 
superior title, and the right to re- 
eover denied for a breach of the war- 
ranty.’”’ Polley v. Polley, supra. 

26. Collatio bonorum see Collatio 
Bonorum 11 C. J. p 962. 

27. Lindsley v. Melver, 57 Fla. 

{a] Other definition.—‘The blend- 
ing and mixing property in order to 
divide it equally.” 2 Blackstone 
Comm. p 190. To same effect Pitts 
ee haa 195 Mo. A. 677, 187 SW 

[b] At common law.—‘“Hotchpot, 
in the old common law, meant that 


466, 467, 48 S 628. 


lands given in frank marriage and 
descending in fee simple should be 
mixed and divided in equal propor- 
tion among all the daughters.’”’ In re 
Williams, 62 Mo. A. 339. To same ef- 
fect In re Farmers’ L. & T. Co., 168 
Day 952 [rev 99 Misc. 420, 163 NYS 

51). 

“In equity hotchpot was the 
name given to the rule whereby a 
person interested along with others 
in a common fund and having re- 
ceived something in the same inter- 
est is required to surrender what has 
been so acauired to the common fund 
on pain of being excluded from dis- 
tribution.” Encyclopedia Britannica 
{quot In re Farmers’ L, & T. Co., 168 
NYS 952, 958 (rev 99 Misc. 420, 163 
NYS 961)]. 

{d] In statute of distributions.— 
The term is used in a circumscribed 
sense in connection with the statute 
of distributions, as appears in the 
following definition of the word by 
Bouvier: “The bringing together all 
the personal estate of the deceased, 
with the advancements he. has made 
to his children, in order that the 
same may be divided agreeably to 
the provisions of the statute for the 
distribution of intestates’* estates.” 
In re Farmers’ L. & T. Co., 168 NYS 
$32, 958 [rev 99 Misc. 420, 168 NYS 

] 


[e] As synonymous with collatio 
bonorum.—‘“There is little doubt that 
the effect of hotchpot and collatio 
bonorum is the same, and at the 
present time the use of the terms 
seems to be interchangeable.” In re 
Farmers’, L. TT. Co., 168 NYS 952, 
959 [rev 99 Misc. 420, 163 NYS 961]. 

28. Moore v. Freeman, 50 Oh. St. 
592, 594, 35 NE 502. ‘ 

29. La. Rev. Civ. Code (Merrick 
ed) art 1227 [quot Sibley v. Pierson, 
125 La. 478, 512, 51 S 502; Spaun v. 
Helen, 113 La. 230, 231, 36 S 949; 
Cucullu’s Succ., 9 La. Ann. 96, 97]. 

30. See supra § 79. 

31. Ala.—May v. May, 15 Ala. 177; 
Andrews v. Hall, 15 Ala. 85; Logan v. 
Logan, 13 Ala. 653. 

Conn.—Porter v. Collins, 7 Conn, 1. 

Ga,—Beavors v. Winn, 9 Ga. 189; 
Wright v. Wright, Dudl. 251. But as 
to rule under later statute see infra 
note 32. 

Tll.—Grattan v. Grattan, 18 Ill. 167, 
65 AmD 726, 

Ind.—Ruch vy. Biery, 110 Ind, 444, 
11 NE 312; Willetts v. Willetts, 19 
Ind. 22. 
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so provided by statute,” 

§ 242] d. Right of Children of Deceased Child. 
The children of a deceased child of the intestate are 
entitled to have advancements to the other children 
of the intestate taken into account in the determina- 
tion of their distributive share.** 

[§ 243] e. Right of Purchaser of Interest of 
Heir or Distributee. The purchaser of the interest 
of an heir or distributee acquires the right of his 
vendor to require other participants in the estate 
to account for their advancements.** 

[§ 244] f. Property to Be Collated or Charged 
with Advancements. Generally, whatever may be 
the subject matter of an advancement *> and has 
actually been advanced,?®° must be brought into 
hotchpoet if the donee elects to share as distributee ;*7 
but in some cases the courts have declined to compel 
an accounting for the value of a contingent, uncer- 
tain, or expectant interest.°& The classes of property 
that are chargeable with advancements are depend- 
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ent largely upon statutory provisions. In some 
states, the personal estate of the decedent is the 
primary source from which advancements are to be 
equalized, 89 while in other states the personal prop- 
erty is made the primary fund for the equalization 
of advancements in personalty, and the real property 
the primary fund for the equalization of advance- 
ments in realty.*° If the statute in force at the 
time excludes the blending of real and personal 
estate, then an advancement will be charged against 
the donee’s distributive share of only that class 
of the intestate’s estate to which the advancement 
belongs, and he will not be excluded from receiving 
his distributive share in the other class of estate;*! 
but where,the statute does not show an intent to 
charge advancements altogether upon the class of 
property received, an advancement of realty may 
be charged against personal estate, or an advance- 
ment of personalty may be charged against real 
estate, so as not to allow the inheritance of any of 


Iowa.—Burgoon v. Whitney, 121 
Iowa 76, 95 NW 229; In re Miller, 73 
Iowa 118, 34 NW 769. 

La.—Moore’s Succ., 42 La, Ann. 332, 
7 S 561. 

Cm Ned a yv. Stearns, 1 Pick. 


Miss.—Whitley v. Stephenson, 38 
Miss. 113; Jackson v. Jackson, 28 
Miss. 674, 64 AmD 114. 

Mo.—Schaper v. Schaper, 158 Mo, 


A. 605, 188 SW 896. 
N. Y¥.—In re Morgan, 104 N. Y. 74, 
9 NE 861. 
Oh.—Young v. Roberts, 7 Oh. Cir. 
Ct. 105, 3 Oh. Cir. Dec. 685. 
Pa.—Matter of Murray, 2 Pearson 
473; Miller’s Est., 2 Brewst. 355; In 
re Carpenter, 8 Del. Co. 561, 20 Lanc 
LRev 71. 
rep C.—Ex p. Lawton, 3 S. C. Ea. 
Tenn.—Richards v. Richards, 
Humphr. 429; Brunson vy. Brunson, 
Meigs 630; De Vault v. De Vault, 
(Ch. A.) 48 SW 361. 


Va.—kKnight v. Oliver, 12 Gratt. 
(53 Va.) 33. 
Eng.—Ward v. lLant, Prec. Ch. 


182, 24 Reprint 88; Kircudbright v. 
Kircudbright, 8 Ves. Jr. 51, 32 Re- 
print 269; Gibbons v. Caunt, 4 Ves. 
Jr. 840, 31 Reprint 435. 

{a] Election of child advanced not 
to bring advancement into hotchpot. 


—‘If any of the children have been- 


advanced, and decline to come in for 
a further portion, the reasonable in- 
ference is, that they would not be 
benefited by such an arrangement, or 
if they would, that they are willing 
to yield up the prospect to the other 
children. If the former motive in- 
fluenced them, and they really have 
been fully advanced, then the resi- 
due of the estate, after allotting to 
the widow the share which the stat- 
ute prescribes, would be necessary 
to make the cLiléren who seek a dis- 
tribution, equal participants with the 
others in their father’s bounty. If 
the latter motive supposed, prompted 
the advanced children to ask nothing 
more, then the widow can claim noth- 
ing from an act of liberality which 
did not inure to her benefit.” May v. 
May, 15 Ala, 177, 182. 

[b] Counting of child advanced in 
determining “child’s share” of widow. 
—(1) Where the jurisdiction is one 
in which the widow is entitled to a 
child’s share in the estate of the de- 
cedent (See supra § 79), (2) the fact 
that certain children of the decedent 
have accepted advancements in full 
of their shares does not prevent their 
being counted ag, living children in 
determining the ‘Aliquot part of the 
widow (De Vault v. De Vault, (Tenn. 
Ch, A.) 48 SW 361). 

32. Boyd v. White, 32 Ga. 530; 
Arrington v. Dortch, 7 N.C 367: 
Hunter vy. Husted, 45 N. C. 97; Cre- 
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dle v. Credle, 44 N. C, 225; Headen v. 
Headen, 42 N. C. 159; Littleton v. 
Littleton, 18 N, C. 327; Davis v. Duke, 
1 N. C. 190. 

[a] Application of statute.—A 
statute giving a widow the right to 
have advancements accounted for 
applies to advancements made to chil- 
dren by a prior marriage of the do- 
nor, where she married him before 
the time the statute took effect. Boyd 
v. White, 32 Ga. 530. 

33. Beebe v. Estabrook, 79 N. Y. 
246 [aff 11 Hun 523]; Rees v. Rees, 32 
S. C. Eq. 86. 

[a] New York statute construed. 
—‘‘The argument that a grandchild 
cannot, in the distribution of the es- 
tate of an intestate have the benefit 
of advancements made by him to 
his immediate children, is founded 
upon the language of section seventy- 
six, that such advancements are to 
be reckoned with that part of the 
surplus of the personal estate ‘which 
shall remain to be distributed among 
the children,’ and it is claimed that 
the word children is to be taken in 
its popular sense as referring to the 
immediate offspring of the intestate, 
and that it is only as between the 
immediate children ‘of the intestate 
that fhe question of advancements 
can be considered in making distri- 
bution. We are of opinion that this 
is not the true sense of the statute, 
and that the word children in the 
section quoted is used to designate 
all the descendants of the intestate 
entitled to share in the distribution.” 
Becbe v. Estabrook, 79 N. Y. 246, 250 
{aff 11 Hun 523]. 

34. Duncan y. Henry, 125 Ind. 10, 
24 NE 506; Nicholson vy. Caress, 59 
Ind. ‘39. 

Other rights of purchaser of in- 
terest of heir or distributee see su- 
pra §§ 175, 178. 

35. See supra § 217. ° 

36. What constitutes advancement 
see supra §§ 218-232. 

37. Iowa.—West v. Beck, 95 Iowa 
520, 64 NW 599. 

Ky.—Hamilton vy. Moore, 70 SW 
402, 24 KyL 982; Wakefield v. Gilli- 
land, 18 SW 768. 13 KyL 845; Ford 
v. Thompson, 1 Metc. 580. 

La.—Sibley v. Pierson, 125 La. 478, 
51 S' 502; Vinson v. Vinson, 105 La. 
30, 29 S 701. See Rizan v. Rizan, 139 
La. 364, 71 S 581 (holding that a debt 
due by way of interest, but alleged 
to have been remitted, is subject to 
collation as any other debt). 

N. C.—Dixon v. Coward, 57 N. C. 
854; Hanner v. Winburn, 42 N. C. 142. 

Pa.—Knabb’s Est., 2 Woodw. 386. 

Porto Rico.—Rosaly v. pewietar 
of Property, 22 Porto Rico 

S. C.—Cain v. Cain, 53 S. o 350, 31 
SE 278, 69 AmSR 863; Rickenbacker 
be Zimmerman, 10S. ¢ 110, 30 AmR 
a 


Tenn.—Cazassa v. Cazassa, 92 
Tenn, 573, 22 SW 560, 36 AmSR 112, 
20 LRA 178; Robinson v. Robinson, 4 
Humphr. 392. 

Eng.—Eales v. Drake, 1 Ch. D. 217; 
Williamson v. Jeffreys, 18 Jur. 1071; 
Re Richardson, 47 L. T. Rep. N. Ss 
514; Edwards v. Freeman, 2 P. Wms. 
435, 24 Reprint 803, 2 ERC 252; Mur- 
less v. Franklin, 1 Swanst. 13, 36 
Reprint 278; Jennings v. Selleck, 1 
Vern, Ch. 467, 23 Reprint 593; Finch 
epee 15 Ves. Jr. 43, 33 Reprint 


38. Wipff v. Heder, 6 Tex. Civ. A. 
685, 26 SW 118; Knight v. Oliver, 12 
Gratt. (53 Va.) 33. 

[a] Tllustration—Where money is 
placed with a trustee for the benefit 
of a wife and child, and on the child's 
reaching his majority half .of it is 
to be paid to him, and in case of the 
mother’s death before the child, the 
balance is to be paid to the child, 
only half the sum can be treated as 
an advancement to the child on the 
donor’s dying intestate, since the 
child may never receive the balance. 
Wipfft v. Heder, 6 Tex. Civ. A. 685, 
26 SW 118. 

39. Barnett v. Thomas, 36 Ind. A. 
441, 75 NE 868, 114 AmSR 385. 

40. Bemis v. Stearns, 16 Mass. 
200, 202; Palmer v. Culbertson, 143 
N. Y. 213, 38 NE 139 [aff. 20 NYS 
391]; Terry v. Dayton, 31 Barb. 
(N. Y.) 519. But see Hicks v. Gilder- 
sleeve, 4 AbbPr (N. Y.) 1 (holding 
that, where the property of an intes- 
tate consists of both real and per- 
sonal property, and. advancements 
have been made during his lifetime 
to his children, the rights of the par- 
ties in the real and personal estate 
being precisely alike, any court which 
obtains control of either fund in a 
proper proceeding is bound to go on 
and distribute it according to stat- 
ute, and, in the distribution of the 
fund last reached, regard is to be 
had to the decree then already made). 

“We apprehend it is always prop- 
er to charge the advancement, if 
made in money or chattels, first 
against the personal estate. For it is 
in the nature of a debt due to the 
estate, which, if it can be paid by 
money already in the hands of the 
administrator belonging to the heir, 
ought to be so paid; rather than to 
diminish the inheritance of the heir, 
who may have been advanced, for the 
benefit or convenience of other heirs, 
who may desire a larger portion of 
the real estate than would otherwise 
descend to them.” Bemis v. Stearns, 


supra. 

41. Marshall v. Reuch, 3 Del. Ch. 
239; Stone v. Halley, 1 Dana (Ky.) 
197; Haden v. Haden, 7 J. J. Marsh. 
(Ky.) 170; South v. Hoy, 3 T. B. Mon. 
(Ky.) 88; Quinn v. Stockton, 2 Litt. 


(Ky.) 343; Havens v. Thompson, 23 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the heirs and distributees to be diminished.*? 

{§ 245] g. Amount Chargeable to Donee—(1) 
In General. A person to whom an advancement has 
been made is chargeable with only the money or 
property actually received by him.*% 
where at the time of the advancement the parent and 
child place a valuation on the advancement, this is 
to be deemed its value for the purpose of equaliz- 
ing shares, although the actual value may exceed or 
fall short of such valuation;** and although an oral 
partition by children of their mother’s land, made 
during her lifetime, and deeds executed pursuant 
thereto, are not valid, the court, in equalizing ad- 
vancements made by the mother to the children by a 
distribution of the undisposed of estate, may adopt 
the values fixed by the children.*® 


N. J.. Eq. 321; Lawrence v. Rayner, 
44 N. C. 118; Wilson v. Hightower, 
10 STi, Ta ‘Jones v. Jones, 6 N. C. 
150; Davis v. Duke, 3 N. C, 224, But 
for decisions under later North Caro- 
lina statute see infra note 42. 
SRee lll.—Pigg v. Carroll, 89 Il. 
Iowa.—West v. Beck, 95 Iowa 520, 
64 NW 599. 
ygen ton aee v. 5 Ind. 
Md.—In re Young, 3 Md. Ch. 461. 
wai .—Bemis v. Stearns, 16 Mass. 
ae tG re Elliott, 98 Mo. 379, 11 


Ser 

. H.—Dixon vy. Marston, 64 N. H. 
488 “14 A 728, 

C.—Shiver v. Brock, 55 N. C. 
137 Headen v. Headen, 42 N. C. 159. 

Pa,—Fleming’s App., 5 Phila. 351. 

[a] The Iowa Code (1873) § 2459 
provides that “property given by an 
intestate by way of advancement to 
an heir, shall be considered part of 
the estate so far as regards the di- 
vision and distribution thereof, and 
shall be taken by such heir towards 
his share of the estate at what it 
would now be worth if in the condi- 
tion in which it was so given to him.” 
“No distinction seems to be drawn 
in this section between advancements 
of real and personal property. The 
word ‘property’ is used. This is 
broad enough to cover every descrip- 
tion of property; and there is noth- 
ing to indicate that the legislature 
intended advancements of personal 
property to be taken from the per- 
sonal, and advancements of real prop- 
erty from the real estate, Indeed, a 
contrary intention is apparent.” West 
v. Beck, 95 Iowa 520, 523, 64 NW 599. 

43. McCoy v. McCoy, 105 Va. 829, 
54 SH 995. 

[a] Application of rule.—Where 
decedent intended that one of his 
children should have a_ certain 
amount of land as an advancement, 
but he gave the child no deed, and 
sold such amount of land to another 
party, and turned the claim for the 
purchase money over to her, she is 
not chargeable for the amount of 
land so sold by decedent as an ad- 
vancement in full of her interest in 
his lands, but is chargeable with only 
the amount received. McCoy y. Mc- 
Coy, 105 Va. 829, 54 SE 995. 

44. Ky.—Wakefield v, Gilliland, 
18 SW 768, 18 KyL 845 (holding that, 
where the rent of lands delivered 
to a son was to be paid in improve- 
ments, and afterward the father exe- 
cuted a receipt in full for the rent, 
the settlement was binding on the 
distributees, although the value of 
the improvements was less than the 
value of the use and occupation); 
Abert v, Lape, 15 SW 184, 12 KyL 


728. 

Mo.—Ladd_ v. Stephens, 147 Mo. 
319, 48 SW 915. 

N. Y.—Palmer i Culbertson, 143 
N.Y. 218, 38 NE 199. 

Pa. —Reeser’s App., 100 Pa. 79. 

Tenn,—Robertson vy. Nail, 85 Tenn. 


(18 C. J—30] 


Armstrong, 


ee 
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However, 


[§ 246] (2) 


Also in some | nated.5° 


124, 2 SW 19; Jennings v. Jennings, 
Ree 283; Haynes v. Jones, 2 Head 


45. Cornette v. McCoy, 145 Ky. 
373, 140 SW 683. 

a » Meeker v. Meeker, 16 Conn. 
47. Garrott v. Rives, 80 SW 519, 


26 KyL 10; Bowles v. Winchester, 13 
Bush (Ky.) 1; Hook v, Hook, 13.B. 
Mon. (Ky.) 526. 

48. Boblett v. Barlow, 838 SW 145, 
146, 26 Kyl 1076 (where the court 
said: “While the intention of the 
parent cannot control, and would be 


Cisregarded by the court if it was 
shown that he was mistaken, still 
in a case like this, where the facts 
were within the personal knowledge 
of the father, and there was no in- 
terference with his judgment, or at- 
tempt to influence it, some weight 
must be given to his conclusion, and 
under all the evidence we are not 
prepared to say that he was mis- 
Yagens?; 

Ala.—Turner v. Kelly, ae Ala. 
17a “Wilks Vv. Greer, 14 Ala. 487. 

Fla. —Taylor v. Everrett, 60 Fla. 
362, 52 S 980. 

Ga.—Cox v. Moore, 142 Ga. 487, 83 
SE 115; Persoll v. Scott, 64 Ga. 767; 
Harris v. Allen, 18 Ga, 177. 

Ill.—Pigg v. Carroll, 89 Ill. 205; 
Grattan v. Grattan, 18 Ill. 167, 65 
AmD 726. 

Ind.—Slaughter v. Slaughter, 21 
Ind. A. 641, 52 NE 994, 

Ky.—Isgrigg v. Isgrigg, 179 Ky. 
260, 200 SW 478; Farley v. Stacy, 
177 Ky. 109, 197 SW 6386; Nall v. 
Wright, 80 SW 1120, 26 KyL 253; 
Garrott v. Rives, 80 SW 519, 26 Kyl 
10; Young v. Sadler, 24 SW 877, 15 
KyL 5381; Bowles v. Winchester, 13 
Bush 1; Stevenson v. Martin, 11 Bush 
485; Gordon v. Gordon, 1 Mete. 285; 
Barber v. Taylor, 9 Dana 84; Powell 
v. Powell, 5 Dana 168. 

La.—Berthelot v. Fitch, 44 La. Ann, 
508, 10 S 867; Burton v. Burton, 14 
La. 852. However, “Article 1269 of 
the Code provides that, when the 
donee has elected to collate the im- 
movable by taking less, the collation 
must be made according to the value 
which the property had at the open- 
ing of the succession,” Gonsoulin v. 
Gonsoulin, 188 La, 941, 947, 70 S 919. 

Md.—Baltimore Safe-Deposit, ete, 
Co. v. Baker, 91 Md. 297, 46 A 1071; 
Clark v. Wilson, 27 Md. 693; Warfield 
v. Warfield, 5 Harr. & J, 459. 

Miss.—Jackson v. Jackson, 28 Miss. 
674, 64 AmD 114. 

Mo,—Ray v. Loper, 65 Mo. 470. 
Peary J.—Gordon y. Barkelew, 6. N. J. 

(ey : 

N. y—Parker v. MeGuaeny 3 Abb. 
Dec. 454, 3 Keyes 318, 1 Transcr. A. 
240, 5 AbbPrNS 97, 36 HowPr 301; 
Marsh vy, Gilbert, 2 Redf. Surr. 465. 

N. C.—Shiver y. Brock, 55 _N, C. 
187; Hicks v. Forrest, 41 7 


N. C. 528; 
Raiford vy. Raiford, 41 N. C. 490; 
Meadows v. Meadows, 33 N. C. 148: 


Lamb v. Carroll, 28 N, C. 
v. Stallings, 16 N, 
Toomer, 5 N. C, 


4; Stallings 
c. 298; Toomer Vv. 
Seah v. Worsley 
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jurisdictions, where the advaneement consists of 
property conveyed, the intention of the donor may 
control as to what valuation shall be placed thereon 
as an advancement,#® and in Kentucky, 
real value of the property advanced, rather than the 
valuation placed thereon by the donor, is the one 
adopted by the courts,!? yet, under some cireum- 
stances, the courts will give weight to the intention 
and opinion of the intestate.*8 


while the 


As of What Time Advancement 


Valued. As a general rule the value of an ad- 
vancement is to be estimated as of the time the ad- 
vancement was made,*® that is, the time when the 
gift or grant became effective and the donee entered 
into possession and enjoyment of the property do- 
In a few states, however, there are stat- 


3.N. C, 366. 

Pa.—Phillips v. Gregg, 10 Watts 
158, 36 AmD 158; Oyster v. Oyster, 1 
Serg. & R. 422. 

R. I—Law v. Smith, , R. I. 244, 

Cazassa, . 92 


Tenn.—Cazassa_sv. 
Tenn. 573, 22 SW 560, 36 AmSR 112, 
20 LRA ‘178; Moore v. Burrow, 89 
Tenn. 101, 17. SW 1035; O'Neal v. 
Breecheen, 5 Baxt. 604; Haynes v, 
Jones, 2 Head 872; Burton v, Dickin- 
son, 3 Yerg. 112. 

Tex.—Scoby v. Sweatt, 28 Tex. 713. 

Va.—McCoy v. McCoy, 105 Va. 829, 
54 SH 995; West v. Jones, 85 Va. 616, 
8 SH 468; Puryear v. Cabell, 24 
Gratt. (65 Va.) 260; Knight v. Yar- 
borough, 4 Rand. (25 Va.) 566; Beck- 
1 Wash. (1 Va.) 224; 


with v. Butler, 
Isbell v. Butler, Jeff. 10. 

sage Va.—Kyle v. Conrad, 25 W. Va. 
Minet, 8 Ch, D. 


Itng.—Hatfeild v. 
136.. 

Ont.—Matter of Lewis, 29 Ont. 609. 

[a] Land.—"There is no doubt, 
that where the advancement is in 
personal estate, the value is to be 
estimated at the time of the gift. 
Many things (such as_ household 
furniture), are consumed or deterio- 
rated in the, use of them. Others 
(such as horses, cattle, &c), are Sub- 
ject to accidental increase or de- 
crease. Money is liable to fluectua- 
tion. Im all these cases, the child 
who is advanced, accounts for the 
advance according to its value when 
he received it. The subsequent prof- 
it, or loss is at his risk. Money put 
out at interest produces certain prof- 
it; yet the child who has received 
the interest, is not to bring it into 
the account. Why then should an 
advancement in land be valued on a 
different principle? The amount of 
the advancement is the price that the 
land would sell for at the time it 
was made. Suppose the gift is in 
money: the money may be immedi- 
ately invested in land; suppose it is 
in land, the land may be immediately 
converted into money; yet in both 
cases, the rule should ‘be the same.” 
Oyster v. Oyster, 1 Serg,'& R. (Pa.) » 


Annuities.—Annuities brought 
into hotchpot as adyancements are 
valued at the date when granted. 
Hatfeild v. Minet, 8 Ch. D. 136, 
{e] Worthless property. — (1) 
Where stocks advanced to a_ child 


' were worthless at the time of the ad- 


vancement, they are. not to be 
charged as of any value, even though 
the donor makes an entry in his ac- 
count book giving them a _ value. 
Marsh. v. Gilbert, 2  Redf. Surr. 
(N.. Y¥.), 465. (2) Also, advancements 
in uncollectible notes, the persons lia 
ble thereon being insolvent, may be 
returned to the donor’s estate and 
the donee relieved from liability to 
account for anything by reason of 
the advancement. Nall v. Wright 
80 SW 1120, 26 KyL 253. 
50. Ala.—-Wilks v. Greer, 14 Ala 


37. 
Ark.—Culberhouse vy. Culberhouse 
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utes providing for the valuation of the advancement 
at what it would have been worth at the time of the 


death of the donor.®! 


[§ 247] 


the donor.’ 


The amount of the enhancement of the property 
by reason of permanent and lasting improvements 
made by the donee, as distinguished from mere re- 


68 Ark. 405, 59 SW 88. 

Tll.—Pigg v. Carroll, 89 Tll. 205. 

Ind.—Lowe v. Wiseman, 46 Ind, A. 
405, 91 NE 364, 92 NE 344. 

Ky.—Farley v. Stacy, 177 Ky. 109, 
197 SW 6386; Ward v. Johnson, 124 
Ky. 1, 97 SW 1110, 30 KyL 240, 417; 
Ball v. Covington First Nat. Bank, 
80 Ky. 501, 4 KyL 400; Bowles v. 
Winchester, 13 Bush 1; Stevenson vy. 
Martin, 11 Bush 485; Hook vy. Hook, 
13 B. Mon. 526. 

Md.—Baltimore Safe-Deposit, etc. 
Co. v. Baker, 91 Md. 297, 46 A 1071; 
Clark v. Willson, 27 Md. 693. 

N. Y¥.—Palmer y. Culbertson, 148 
W.) ¥: (213,38 NE 199. 

N. C.—Tart v. Tart, 154 N. C. 502, 
70 SE 929, AnnCas1912A 952;, Han- 
ner v. Winburn, 42 N. C. 142; Hicks 
v. Forrest, 41 N. C. 528; Meadows v. 
Meadows, 33 N. C. 148. 

Tenn. ssa v. Cazassa, 92 Tenn. 
573, 22 SW 560, 36 AmSR 112, 20 LRA 
178; Davis v. Garrett, 91 Tenn. 147, 
18 SW 118; Moore v. Burrow, 89 
Tenn, 101, 17 SW 1035; Keys v. Keys, 
11 Heisk. 425; Andrews v. Andrews, 


1 Heisk, 234. 
McCoy, 105 Va. 829, 


McCoy v. 
54 SE 995; Chinn y. Murray, 4 Gratt. 
29° Ont. 


(45 Va.) 348, 

Ont.—Matter 

Compare Ware v. Welsh, 10 Mart. 
(La,) 430 (holding that, where a do- 
nee is put in possession of land un- 
der a parol gift and the donor dies in- 
testate without revoking the gift, the 
value of the land at the time of the 
last inventory, independently of im- 
provements, should be collated by 
him). 

fa] Thus (1) it has been held 
that in the case of a parol gift of 
land by way of advancement which is 
subsequently completed by the donor 
by conveyance, the advancement 
should be deemed made for the pur- 
pose of valvation at the time the 
child took and retained possession 
under the parol gift. Pigg v. Car- 
roll, 89 Ill. 205; Davis v. Garrett, 91 
Tenn. 147, 18 SW 113. (2) “Advance- 
ments in property are to be esti- 
mated at the value of the property 
when the advancements were made. 
House v. Woodward, 5 Coldw. (Tenn.) 
196; Burton vy. Dickinson, 3 Yerg. 
(Tenn.) 112, 122 note. This is the 
established and reasonable rule. But, 
under this rule, when was the ad- 
vaneement of the 214 acres of land 
made in legal contemplation? In 
1856, at the time of the parol gift, 
or in 1859, when the deed was exe- 
cuted? Confessedly, the parol gift 
communicated no title, and was revo- 
cable at any time. Nevertheless, the 
moment the deed was executed the 
title passed, and the advancement be- 
came complete and irrevocable, going 
back by relation to the date of the 
parol gift, when the possession of 
the land and enjoyment of its rents 
and profits began. The deed was in 
law but an affirmation‘and ratification 
of the parol gift, without change in 
the control and dominion of the land. 
Therefore, the advancement is to be 
treated as made, and accordingly val- 
ued, at the time of the parol gift in 


ef Lewis, 


DESCENT 


(3) Appreciation in Value. At least in 
jurisdictions where an advancement is to be valued 
as of the time when made,®? any gain in value be- 
longs to the donee and he is to “be charged only 
with the value of the advancement when made, al- 
though it appreciates in value during the lifetime of 


[§ 248] (4) 


1856.” Moore v. Burrow, 89 Tenn. | 
101, 103, 17 SW 10385. (8) Also where | 
the advancement consists of an es- 
tate in remainder, after the termina- 
tion of a life estate in the donor, 
the advancement is to be deemed 
made, received, or delivered at the 
time of the death of the donor, and 
the value of the advancement is to be 
estimated as of that time (Wilks v. 
Greer, 14 Ala. 437; Stevenson v. Mar- 
tin, 11 Bush (Ky.) 486: Hook’ -v. 
Hook, 13 B. Mon. (Ky.) 526; Balti- 
more Safe-Deposit, ete., Co. v. Baker, 
91 Md. 297, 46 A 1071; Clark v. Will- 
son, 27 Md. 698; Palmer v. Culbert- 
son, 148 N. Y. 213,'38 NE 199; -An- 
drews v. Andrews, 7 Heisk. (Tenn.) 
234; Chinn v. Murray,’ 4 Gratt. (45 
Va.) 348; Matter of Lewis, 29 Ont. 
609), (4) and it has been held that 
where the advancement is of an es- 
tate in remainder subject to an estate 
for life ina third person who survived 
the donor, the advancement is to be 
valued at the time of the termination 
of the estate in such third person 
(Wilks v. Greer, 14' Ala. 487). (5) 
In some cases, however, where the 
advancement is an estate in remain- 
der subject to a life estate, it is held 
that the property is to be valued at 
the time of the execution of the deed 
of gift, deducting the value of the 
life estate. Raiford v. Raiford, 41 
N. C. 490. (6) Where an advance- 
ment consists of an insurance policy 
on the life of the donor in favor of 
the donee, the premiums of which 
were paid by the donor, the benefi- 
cial interest accrues on the death of 
the donor and is to be valued as of 
that time, Culberhouse v. Culber- 
house, 68 Ark. 405, 59 SW 38; Cazassa 
v. Cazassa, 92 Tenn. 5738, 22 SW 560, 
36 AmSR 112, 20 LRA 178. 

51. Eastwood vy. Crane, 125 Iowa 
707, 101 NW 481; Finch v. Garrett, 
102 Iowa 381, 71 NW 429; Dixon v. 
Marston, 64 N. H. 433, 14 A 728; Com- 
ings v. Wellman, 14 N. H. 287; Cain 
v. ‘Cain, 53 S.C. 350, 31 SH 278, *69 
AmSR 868; Wilson v. Kelly, 21 S, C. 
535; Hughey v. Hichelberger, 11 S. C. 
36; Rickenbacker v. Zimmerman, 10 
Ss. C. 110, 80 AmR 37; Youngblood v. 
Norton, 20 S. C. Ha. 122; Thomas v. 
Gage, 5 S.'C. Eq. 197; Sinkler v. Sink- 
ler, 2S, C, Hq. 127. 

52. See paoka § 246, 

53. Nelson v. Wyan, 21 Mo. 347; 


Phillips v. Gregg, 10 Watts (Pa.) 158, 
36 AmD 158; Oyster v. Oyster, 1 Serg. 
& R, (Pa.) 422; Beckwith v. Butler, 1 
Wash. (1, Va.) 224, 

54. Ward v. Johnson, Frits Ky. 1, 97 
SW_ 1110, 30 KyL 240,. 
or a tl. —Pigg v. gern: 89 Ill. 

oOo. 

Iowa.—Eastwood v. Crane, 125 
Iowa 707, 101 NW 481. 

Ky.—Ward vy. Johnson, 124 Ky. 1, 
97 SW 1110, 80 KyL 240, 417; Powell 
v. Powell, 9 Dana 12. , 
rere. v. Welsh, 10 Mart. 

Va.—McCoy v. McCoy, 105 Va. 829, 
54 SE 995. 

{a] In other words, the child ad- 
vanced should not be charged with 
his own means which he has put 
into the lands, but only with what his 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pairs or expenditures made for the purpose of keep- 
ing the property in as good condition as when re- 
ceived,°* should be excluded in estimating the value 
of an advancement of land.®® 


Loss or Depreciation. In those 


jurisdictions where the value of the advancement is 
to be estimated as of the time when the gift be- 
came effective, any loss or depreciation in the value 
occurring in the interim between that time and the 
time of distribution falls on the donee.** 
where the property is valued as of the time of the 
donor’s death, a loss occurring before that time falls 
on the estate,°* but a loss occurring after the donor’s 


In states 


| parent gave him. Ward vy. Johnson, 
be Ky. 1, 97 SW 1110, 30 KyL 240, 


{b] ITustrations.—(1) Improve- 
ments made by the donee during the 
life of the donor are not to be con- 
sidered either when made after an 
absolute conveyance as an advance- 
ment (Powell v. Powell, 9 Dana (Ky.) 
12), (2) or when made between the 
time of a parol gift and the making 
of the conveyance (Pigg v. Carroll, 
89 Tll. 205; Ward v. Johnson, 124 Ky. 
1,97 SW 1110, 30 Kyl 240, 417). (3) 
Also, in applying statutes providing 
for the valuation of an advancement 
as of the date of the death of the 
donor to advancements in lands, the 
improvements placed upon the lands 
by the donee are not to be included 
in the valuation. Eastwood v. Crane, 
125 Iowa 707, 101 NW 481. 

56. Ala,—Fennell y, Henry, 70 Ala, 
484, 45 AmR 88; Turner v. Kelly, 67 
Ala, 178. 

Ga.—Ezell vy. Head, 99 Ga. 560, 27 
SE 720; Sims v. Sims, 39 Ga. 108, 99 
AmD 450. ‘ 

La.—Cawthon y. Kimbell, 46 La. 
Ann. 750, 15 S 101; Meyer’s Succ., 
44 Ta. Ann. 871, 11 S 532; Ber- 
thelot v. Fitch, 44 La. Ann. 5608, 10 
S 867; Haile’s Succ., 40 La. Ann 334, 
3S 630; Ventress v. Brown, 34 La. 
Ann. 44 overr Guillory’s Suce., 29 
La, Ann. pe 

Mo.—Nelson v. Wyan, 21 Mo. Pie 

N. C.—Kelly v. McCallum, 83 N. 
568; Banks v. Shannonhouse, 61 N. re 
284} Walton vy. Walton, 42 N.C. 

38. 

Pa.—Fleming’s App., 5 Phila. 351. 

Tenn.—Davis v. Garrett, 91 Tenn. 
147, 18 SW 113; Brown v. Dortch, 12 
Beet 740; Morris v. Morris, 9 Heisk. 


Va.— West v. Jones, 85 Va. 616, 8 
SE 468; Puryear v. Cabell, 24 Gratt. 
(65 Va.) 260. 

fa] Death or emancipation of 
slaves.—(1) Where the property ad- 
vanced consisted of slaves, it was 
generally held that the emancipation 
of the slaves, whether before or after 
the death of the donor, did not re- 
lieve the donee from liability to ac- 
count for the value of the slaves at 
the ‘time of the advancement, Fen- 
nell v. Henry, 70 Ala, 484, 45 AmR 
88; Ezell v. Head, 99 Ga. 560, 27 SE 
720; etry v. Sims, 89 Ga. 108, 99 
AmD 45 Banks v. Shannonhouse, 
Sle Nx ce “beat West v. Jones, 85 Va. 
616, § SH 468. (2) Likewise, it was 
held that where an advancement of 
a slave was made to a son by his fa- 
ther, who died intestate, and the 
slave died in the lifetime of the fa- 
ther, the son should be charged with 
the value of the slave in the distri- 
bution of the intestate’s estate, Wal- 
ton v. Walton, 42 N. C. 138. 

57. Wilson v. Kelly, 21 8S. C, 535; 
Hughey v. Hichelberger, 11 S. C. 386. 
But see Ex p. Glenn, 20 S.C. 64 (hold- 
ing that where a ‘father, to equal- 
ize a gift of slaves to his son, gave 
property to his daughter, it must be 
charged to her as an advancement, 
although the slaves being of no value 
at the donor’s death could not be 
charged to the son). 


_ 


I 
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death falls on the donee.®§ 
[§ 249] 
Rents and profits derived by the 


property advanced are not chargeable against him 
as distributee when the property is brought into 
hotehpot;°® nor is the donee accountable for the 
inerease of personal property advaneed.®® In Louisi- 
ana it is a rule that, if a donee elects to collate in 
kind, he will be charged rent for the property from 
the time of the opening of the succession by the 
death of the donor, and only from that time,°! and 
that where the rental value of the property has been 
increased by improvements, the rents of the im- 
proved property are not to be collated, but only the 
rental value of the property in the condition in 
which it was at the date of the donation.®? 

[§ 250] (6) Interest. In the absence of a valid 
and binding ® contract providing for interest,®* in- 
value of the ad- 


terest is not to be charged on the 


Pee McLure v. Steele, 35 S. C. Eq. 
59. Ky.—Ball v. Covington First 


Nat. Bank, 80 Ky. 501, 4 KyL 400; 
Bowles v. Winchester; 13 Bush. 1. 

Mo.—Ladd v. Stephens, 147 Mo. 319, 
48 SW 915 (holding that dividends 
from stock given as an advancement 
are not to be brought into hotchpot). 

N. C.—Tart v. Tart, 154 N. C. 502, 
70 SE 929, AnnCasi1912A 952; Mead- 
Ows V. Meadows, 33 N. C.-148. 

S. C.—wWilson v. Kelly, 21 S. Cc. 
535; Hughey v. Hichelberger, 11 S.C. 
36; Ison v. Ison, 26 S. C. Eq. 15. 

Tenn.—Ridley Vv. McNairy, 2 
Humphr. 174. 

Va.—Williams v. Stonestreet, 3 
Rand. (24 Va.) 559. 

4 Ws Va.—Kyle v. Conrad, 25 W. Va. 
60. 

Use of land as constituting ad- 
vancement see Supra § 217. 

60. Stallings vy. Stallings, 16 N. C. 
298; Thomas v. Gage, 5 S. C. Eq. 197; 
Sinkler v, Sinkler, 2 S.C. Eq. 127; 
Hudson vy. Hudson, 3 Rand. (24 Va.) 


117; Beckwith v. Butler, 1 Wash. 
(1 _ Va.) 224. 
61. Weber’s Succ., 110 La. 674, 34 


S 731; Berthelot v. Fitch, 44 La. Ann. 
508, 10 S 867 


a 62. Weber's Succ., 110 La. 674, 34 
63. Daves v. Haywood, 54 N. C. 


253; Roberson v. Nail, 85 Tenn. 124, 
2 SW 19. 

[a] MTlustrations.—(1) A _ release 
of interest indorsed on a note given 
for money advanced is inoperative if 
never delivered to the donee. Daves 
v. Haywood, 54 N. C. 253. (2). If 
the donee is a married woman, a stip- 
ulation by her to pay interest from 
the date of the advancement is not 


binding. Roberson v. Nail, 85 Tenn. 
124,.2 Sw 19. 
c4. Ind.—Ruch v. Biery, 110 Ind. 


444, 11 NE... 312; .Slaughter _v. 
Slaughter, 21 Ind. IN 641, 52 NE 994. 

ry eke v. King, 107 La. 437, 31 
s.& 

N. Y.—Doty v. Willson, 47 N. Y. 
580; In re Hicks, 14 NYS 320. 

Pa.—Stahl’s Est:, 25 Pa. Super. 402. 

S. C.—Carter v. King, 32. S. C, Eq. 
125 (holding that a note given as an 
advancement by an ancestor to the 
husband of a _ distributee, payable 
one day after date with the right of 
collection postponed until the oblig- 
or’s death, bears interest from the 
day following its date). 

65. Ala.—Comer_y. Shehee, 129 
Ala. 588, 30S 95, 87 AmSR 78; Cald- 
well v. Caldwell, 121 Ala. 598, 25 S 
825; Fennell v. Henry, 70 Ala. 484, 
$ AmR 88; Krebs v. Krebs, 35 Ala. 
293. 
Fla.—Taylor y. Everett, 60 Fla. 362, 
52 S 980; Towles v. Roundtree, 10 
Fla. 299. 

Ind.—Slaughter v. Slaughter, 21 
Ind. A. 641, 52 NE 994 (semble). 

Ky Sadler y. Huffheimer, 12 SW 
715, 11 KyL 670; Metcalfe v. Stubbs, 


(5) Rents and Profits and Increase. 
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donee from the | ment.® 


ment,°° 


divided.7° 


[§ 251] (7) 


3 Ky. Op. 338. 
earNceb ars Suce., 110 La. 674, 34 

Md.—Baker v. Safe Deposit, etce., 

o., 93 Md, 368, 48 A 920, 49 A 623; 
Moale v. Cutting, 59 Md. 510; Man- 
ning v. Thruston, 59 Md. 218. 

Mass.—Hall v. Davis, 3 Pick. 450; 
Osgood v. Breed, 17 Mass. 356. 

Mich. —Sprague v. Moore, 130 Mich. 
92, 89 NW 712. 

Miss.—Jackson v. Jackson, 28 Miss. 
674, 64 AmD 114, 

Mo.—Ladd v. Stephens, 147 Mo. 
319, 48 SW 915; Ray v. Loper, 65 Mo. 
470; Nelson v. Wyan, 21 Mo. 347. 

N. J.—Black v. Whitall, 9 N. J. Eq. 
572, 59 AmD 423. See also Wan- 
maker v. Van Buskirk, 1 N. J. Eq. 
685, 23 AmD 748 (dictum). 

N. C.—Tart v. Tart, 154 N. C. 502, 
70 SE 929, AnnCasi912A 952 and note. 
aurasiralt Pp omner v. Sturges, 31 Oh. St. 

Pa.—In re Knight, 253 Pa. 290, 98 
A 558; Farnum’s Est., 176 Pa. 366, 35 
A 232; Patterson’s App., 128. Pa. 269, 
18 A 430; Grim’s App., 105 Pa. 375; 
Porter’s App., 94 Pa. 332; Hutchin- 
son’s App., 47 Pa. 84; Miller’s App., 
$1. Pa.337;,runat's,App.,;, 13, Pa.,.b7b, 
53 AmD 496; Green v. Howell, 6 
Watts & S. 203; Fickes v. Wireman, 2 
Watts 314; Stahl’s Est., 25 Pa. Su- 
per. 402; Patterson’s Hst., 6 Pa. Co. 


443. 

R. I.—Hayes v. Welling, 38 R. I. 
553, 96 A 843, 98 A 61. 

S. C—Ex p. Glenn, 20 S. C. aii 
Rickenbacker y. Zimmerman, 10 S. 
110, 30 AmR 37. 

Tenn.—Moore v. Burrow, 89 Tenn. 
101, 17 SW 1035; Roberson y. Nail, 
85 Tenn. 124, 2 SW 19; Morris v. 
Morris, 9 Heisk. 814; McNairy v. 
McNairy, 1 Tenn. Cas. 329; Wysong 
v. Rambo, (Ch. A.) 56 SW 1053, 49 
LRA 766. 

Va.—McCoy v. McCoy, 105 Va, 829, 
54 SE 995; Puryear v.. Cabell, 24 
Gratt. (65 Va.) 260; Beckwith v. But- 
ler, 1 Wash: (1 Va.) 224. 

W. Va.—Hays v. Freshwater, 47 W. 
Va. 217, 34 SE 831; Kyle v. Conrad, 25 
W.. Va., 760. 

[a] Reason for rule—‘‘An ad- 
vancement being a gift and not a 
debt, interest is not charged on the 
yalue of the advancement at least un- 
til after the advancement is required 
to be brought into hotchpot, unless a 
contrary intent of the intestate ap- 
pears, since the intestate and the law 
intend the benefits to accrue from 
the advancement, and the person re- 
ceiving the advancement may elect 
to keep the advancement and there- 
by relinquish a right to participate 
in the distribution of the intestate’s 
estate.” Taylor v. Everett, 60 Fla. 
862, 364, 52.S 980. 

66. La—Weber’s Succ., 110 La. 
674, 34 S 781; Carroll v. Carroll, 48 
La. Ann. 956, 20 S 210. 

Mich.—Sprague v. Moore, 139 Mich. 
92, 89 NW 712. 
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vancement when made to the time of the donor’s 
death, in determining the value of the advance- 
However, interest on advancements is to 
be charged against the donee after the death of the ° 
donor,®® or at least after the time when the estate 
should have been settled,*’ or from the time the 
property is brought into hotehpot by the donee,*s 
or from the time when, according to a prior agree- 
ment, the personal representative of the intestate 
elects to treat a certain transaction as an advance- 
although the person advanced will be 
charged with interest only for a reasonable length 
of time after the donor’s death, when the other heirs 
are guilty of laches in not having the estate 


Set-Off. Certain claims of the 


donee with reference to the advancement may be 
set off by him against its value where the property 
is brought into hotehpot or collation,™! but certain 


S. C.—Rickenbacker v. Zimmerman, 
10 S. C. 110, 30 AmR 37. 

Tenn.—Moore v. Burrow, 89 Tenn. 
101, 17 SW 1035; Steele v. Frierson, 
85 Tenn. 430, 3 SW 649; Roberson vy. 
Nail, 85 Tenn. 124, 2 SW 19; Williams 
v. Williams, 15 Lea 438; Johnson v. 
Patterson, 13 Lea 626; Wysong v. 
eae (Ch. A.) 56 SW 1053, 49 LRA 

Va.—Puryear v. Cabell, 24 Gratt. 
(65 Va.) 260; Knight v. Oliver, 12 
Gratt. (53 Va.) 33. 
revi Va.—Kyle v. Conrad, 25 W. Va. 

Eng.—Field v. Seward, 5 Ch. D. 538; 
Hilton v. Hilton, L. R. 14 Eq. 468; 
Re Hargreaves, 86 L. T. Rep. N. S. 
43; Andrews v. George, 3 Sim. 393, 
6 EngCh 393, 57 Reprint 1045. 

67. Hanner y. Winburn, 42 N. C. 
142; Yundt’s App., 13 Pa. 675, 
AmD 496; Stelwagon’s Est., 
Dist. 609; Sharp’s Est., 13 Phila. 
(Pa.) 360; Thompson's Est., 13 Phila. 
Abad 292; Ford’s Est., 11 Phila. (Pa.) 


Tal Reason for rule.—‘‘The law 
does not compel an account from the 
executor or administrator until one 
year has elapsed from the death of 
the decedent and it does not contem- 
plate a distribution until his account 
shall have been audited. In case of a 
delay in the audit, and consequently 
in the distribution of the fund, inter- 
est will run upon the advancements 
from the legal period of distribution, 
for an obvious reason. At that peri- 
od each distributee was entitled to 
his share in cash, and to the extent 
of the sums advanced to them, the 
parties favored by the decedent must 
be regarded as having actually re- 
ceived their shares in cash. Unless, 
therefore, interest is charged upon 
these sums for that period, an in- 
equality will be worked between.the 
two classes of distributees.’”’ Thomp- 
son’s Est., 13 Phila. (Pa.) 292, 

68. Boyd v. White, 32 Ga. 530; 
Harris v. Allen, 18 Ga. 177, 178 (de- 
cided under a statute which provid- 
ed that ‘advancements, when brought 
into hotchpot, shall be estimated ac- 
cording to the value of the property 
at the time such advancement was 
made, and no interest allowed there- 


Cole v. Andrews, 176 N. Y. 374, 
68 NE 641. 

70. Wysong v. amber {Fenn Ch. 
A.) 55 SW 1053, 49 LRA 766. 

71. Blackerby v. Holton, 5 Dana 
(Ky.) 520; King v. King, 107 La. 437, 
31 S 894. 

[a] For example (1) where prop- 
erty not in the possession of the 
parent is given to a child who is to 
bear the expense of gaining posses- 
sion, in estimating the value of the 
advancement the expense incurred by 
the child in securing the property is 
to be deducted from the value of the 
property in the valuation of the ad- 
vancement, Blackerby y. Holton, 5 
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other claims may not be set off or deducted.7” 

[§ 252] 12, Actions**—a. Time to Sue and 
Limitations. The statutes of limitations do not run 
against the right of an heir or distributee to have 
advancements made to a coheir or codistributee 
brought into hotchpot, 74 nor does a statute, provid- 
ing that the personal representative of the decedent 
shall not be compelled to make distribution of the 
estate until after the lapse of a certain period of 
time after his appointment, prevent the institution 
of hotchpot proceedings within that time.” 

[§ 253] b. Jurisdiction. Power to try and he 
termine controversies arising in the distribution of 
estates with reference to advancements is generally 
conferred by constitution or statute on probate or 
surrogates’ courts,’® although, where the probate 
court “has jurisdiction only in the distribution of the 
personal estate of the decedent, it has no jurisdie- 
tion with regard to advancements in real estate,’ 
and it appears that in some, although not all,”* cases 
a court of equity may take cognizance of questions 
of advancement,’® the jurisdiction conferred on pro- 
bate courts for the equalization of advancements 
being deemed to be merely coneurrent and not to. de- 
prive a court of equity of this jurisdiction.*° Ad- 
vancements made by an intestate cannot be liti- 
gated in an action of ejectment brought by one heir 
against another.** 


Dana (Ky.) 520. (2) Grandchildren 
from whom collation is due to their 
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tain prescription as a bar to recovery 
of interest on the note). 


[§§ 251-255 


[§ 254] ¢. Parties.*? Where advancements are 
to be adjusted in a suit in equity between heirs, and 
there are no debts of the decedent’s estate, the per- 
sonal representative of the decedent has no interest 
in the matter and is not a necessary party.®* How- 
ever, where one distributee sues the administrator 
for his distributive share and alleges advancements 
to other distributees, the latter are proper parties 
defendant;** and in order to bind any heir or dis- 
tributee by an adjudication as to advancements to 
others he must be a party to the proceeding, as the 
administrator does not represent him in such mat- 
ters.®5 

[§ 255] d. Pleading.*® Where it does not ap- 
pear on the face of a bill by one distributee seeking 
to recover his distributive share and requiring other 
distributees who have received advancements to ac- 
count therefor that the complainant has received 
advancements, the bill need not allege that he has 
received no advancements or that he is willing to ac- 
count for whatever advancements he may have re- 
ceived.*? If the release of a donee from liability to 
account for an advancement is set up to the dis- 
advantage of the releasor and he elects not to be 
bound by it, the election and the grounds on which 
he resists the release must be alleged in his plead- 
ing’s.®8 

Amendment. Where a donee called to account in 


78. Belle v. Brown, 37 Or. 588, 61 
P 1024 (holding that equity will ‘not 


grandparents for care and board and 
lodging are entitled to credit for 
work done by them for the grandpar- 


ents. King v. King, 107 La, 437, 31 
S 894. 
72. Persoll v. Scott, 64 Ga. 767: 


Weber’s Succ., 110 La. 674, 34 S 731; 
Adair vy. Hare, 78 Tex. 278, 11 SW 


20, 

{a] Tlustrations.—(1) Where af- 
ter a father had advanced properly 
to his son he took possession and 
used the property, he thereby became 
merely a debtor to the son for the 
value of the use, and if the claim of 
the son for such use was barred by 
the statute of limitations before the 
death of the father, such claim would 
not be a proper deduction from the 
value of the advancement at the time 
it was made in determining the value 
of the advancement in the settlement 
of the father’s estate. Persoll v. 
Scott, 64 Ga. 767. (2) The value of 
medical services and board furnished 
by the husband of an heir to her fa- 
ther and minor brothers and sisters 
after her mother’s death cannot be 
offset against advancements from the 
community estate of the father and 
mother made by the father to the 
heir, since she has no interest in 
such demand, Adair v. Hare, 73 Tex, 
273, 11 SW 320, (8) Amounts ex- 
pended by the donee in taxes, insur- 
ance, and maintenance are chargeable 
to revenues and are not to be de- 
ducted from the value of the property 
to be collated. Weber’s Suce., 110 
La. 674, 84 S$ 781. (4) Where the 
donee elects to collate an immovable 
by taking less, the expenses to be de- 
ducted are only those ineurred prior 
to the opening of the succession. 
Gonsoulin v, Gonsoulin, 138 La. 941, 
70 8 919, 

73. Right of action see supra §§ 
239, 242, 243, 
ee Fla,—Lindsay v. Platt, 9 Fla. 


Il],—Barnes v. Hazleton, 50 Tl, 429. 

Kan.—Goodnough  v. Webber, 75 
Kan, 209, 88 P 879 

La. —Champagne vi'Champagne, 125 
La, 408, 51 S 440; King v. King, 
107 La, 437, 31 8 894 (holding that an 
heir who admits that the amount rep- 
resented by his note bearing inter- 
est is due as collation cannot sus- 


Pa.—Hughes’ ie ff Pa, 179. 

And see supra § 2 

Effect of laches 4 ‘tapliity ah do- 
nes for irterest see supra § 25 

75. Meyer vy. Meyer, 60 W. Va, “473, 
476, 56 SH 209 (where the court said: 
“There is no express inhibition in 
the statute against the institution 
of a suit to bring an estate into 
hotehpot, in a proper case, within a 
year after the appointment of the 
first personal representative, and we 
think none is implied. It would seem 
eminently proper that the basis of 
distribution in case of advancements 
should be determined before the time 
the representative may be compelled 
to make distribution’). 

76. Ala,—Marshall v, Marshall, 86 
As 383, 5 § 475; Smith v. Smith; 21 
; Andrews v. Hall, 15 Ala, 85; 
Mitchell’ v. Mitchell, 8 Ala. 414, 

Ind.—Chapell v. Shuee,’ 117 Ind. 
481, 20 NE 417. 

Md.—Pole v. Simmons, 45 Md. 246, 
xen —French v. Davis, 38 Miss. 

ace re Willott, 98 Mo, 379, 11 
SW 739 

N, H.—Locke v. aera 59 N. HH. 
85; Titus v. Ash, 24 N, 319, 

N. Y.—Terry v. Dayton! 31 Barb. 


519. 

Pa,—Dickinson’s Est., 148 Pa, 142, 
23 A 1053; Hummel v. Himmel, 80 
Pa, 420; Hughes’s App., 57 Pa. 179; 
Springer’s App., 29 Pa, 208: Holliday 
vy. Ward, 19 Pa, 485, 67 AmD 671; 
Carpenter's Est., 4 Pa, 222; Warnest Vv. 
Earnest, 5 Rawle 213; Rittenhouse’s 
Wst., 1 Pars. Eq. Cas, 318. 

Vt—Adams v, lee a Vt. 50; 
Robinson v. Swift, 3 Vt. 

Wis.—Liginger v. lola” 78 Wis. 
3867, 47 NW 613. 

77, Hayden vy, Burch, 9 Gill (Md, 
79; Stewart v, Pattison, 8 Gill (Md, 

Compare In re Blliott's Hat., 98 
. 379, 3884, 11 SW 789 [rev 27 Mo. 
A, 218] (where the court said: “The 
court does not deal with the land ad- 
vaneed, but only with the value of 
it. So far as the jurisdiction of the 
probate court is concerned, it ean 
therefore make no difference whether 
the advancement was by way of land, 
money or specific personal property, 
for it is with the amount only of the 
advancement that the court deals’). 


assume jurisdiction of a suit to im- 
press an equitable lien for advance- 
ments on the part of the undistribu- 
ted shares of donees in lands ad- 
measured as dower which have re- 
verted to the estate and landg, con- 
veyed to all the heirs as tenants in 
common by another heir to whom 
advancements were made, since un- 
der Hill L. Annot, §§ 8104, 3105, a 
ao bie panier is the only ‘remedy). 
omer vy. Shehee, 129 Ala. 588, 
30. z 95, 87 AmSR 78; Marshall v. 
Marshall, 86 Ala. 883, 5 8 475; Key v. 
Jones, 52 Ala, 2388 ‘(holding that a 
court of chancery taking jurisdiction 
of an administration may, when a 
distribution becomes necessary, de- 
cree an account of advancements); 
Grattan v. Grattan, 18 Ill. 167, 65 
AmD 726 cholding’ that courts of 
equity have paramount jurisdiction 
in cases of administration and settle- 
ment of estates, and may control 
courts of law in their action in ref- 
erence thereto); Dyer v. Armstrong, 
5 Ind, 437 (holding that, if a creditor 
of a donee levies on his undivided in- 
terest in land as to which the donor 
dies intestate, a coheir who asserts 
that the donee’s advancement exceeds 
his distributive portion may file a 
bill to enjoin a sale of the land un- 
der the execution); Hayden vy. Burch, 
9 Gill (Md) 79. 
at gach of advancements in 
artition suit see Partition [30 Cye 
88, 250, 818 note 41]. 
80, Marshall v. Marshall, 86 Ala. 
$83, 6 8 AT5. 
Holliday v. Ward, 19 Pa. 485, 


81. 

57 AmD 671, 

82. Parties generally see Parties 
[30 Cye 1]. 

83. Marshall vy. Marshall, 86 Ala. 
883, 5 8 475; Cecil v. Cecil, 19 Md. 72, 
81 ‘AmD 626, 

84. Tison v, Tison, 12 Ga, 208. 


Necessary parties generally in suit 

against adminirtrator for distributive 

> are see Wxecutors and Administra- 
tors [18 Cys. 646). 

Cecil, 


85. Cec 19 Md, 72, 81 
AmD 626, 
bse? See generally Pleading [381 
ye 

87. Tison v. Tison, 12 Ga. 


dane Andrews v. Halliday, 43° ‘Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 255-258] 


hotchpot files an answer in misconception of his 


rights, he may amend.*® 
[$ 256] e. Issues, 


children is admissible without 


pleaded to show that gifts to other children were 
absolute gifts and not advancements.** 
der to show that a deed was an advancement it is 
not necessary to allege in the petition that a recital 
of a valuable consideration contained in the deed 
was inserted by fraud or mistake.® 
of advancements made in the answer of a husband 
of an heir is not binding on the wife where she 
neither signed nor swore to the answer.’* 

[§ 257] f. Right to Jury Trial. 
statute provides for trial by jury in the settlement 


89. Warfield v. Warfield, 5 Harr. 
& J. (Md.) 459 (holding that where in 
an answer to a bill filed by distribu- 
tees against a donee calling on him 
to account in hotchpot, he does not 
elect to bring in the advancement or 
refuse to do so but insists on his 
right to elect after the commission- 
ers make their valuation, and the 
chancellor considers the answer as 
an election not to bring in the ad- 
vaneement and decrees partition of 
the lands of which the donor died 
seized, excluding the donee, the do- 
nee may amend his answer so as to 
elect to bring his advancement into 
hotchpot at its value at the time he 
received it and to share as distribu- 
tee accordingly). 


90. Bland y. Beasley, 138 Ga. 712, 
6 SE 50. 
q 91. Gunn v. Thruston, 130 Mo. 


339, 32 SW 654. 

92. McCrary y. Corn, 168 Ky. 457, 
182 SW. 640. 

93. Reid v. Walker, 4 KyL 897. 

94, Shaw v. Kent, 11 Ind. 80. 

95. Gunn vy. Thruston, 103 Mo. 
339, 32 SW 654. 

Jury trial generally in partition 
suit see Partition [30 Cyc 247]. 

96. Ala.—lLong vy. King, 117 Ala. 
423, 23 S 534; Fennell vy. Henry, 70 
Ala. 484, 45 AmR 88; Clements v. 
Hood, 57 Ala. 459; Autrey v. Autrey, 
37 Ala. 614; Merrill v. Rhodes, 37 
Ala. 449; Smith v. Smith, 21 Ala. 761; 
Wilks v. Greer, 14 Ala. 437; Mitchell 
v. Mitchell, 8 Ala. 414. 

Ark.—Goodwin v. Parnell, 69 Ark. 
629, 65 SW 427; Culberhouse y. Cul- 
berhouse, 68 Ark. 405, 59 SW 38; 
Kemp v. Cossart, 47 Ark. 62, 14 SW 
465. 

Cal.—Faylor v. Faylor, 136 Cal. 92, 
68 P 482. 4 : 

Pope. aaa v. Straight, 3 Conn. 
31, 8 AmD 152. 

D. C.—Nailor v. Nailor, 16 D. C. 
3. 

; Ga.—Howard v. Howard, 101 Ga. 
224, 28 SE 648; Holliday v. Winefield, 

9 Ga. 206. 

: T1l.—Comer v. Comer, 119 Ill. 170, 8 
NE 796; Grattan v. Grattan, 18 Il. 
167, 65 AmD 726. 

Si Pte aaay v. Brown 151 Ind. 715, 
49 NE 805, 51 NE 85; Culp v. Wilson, 
133 Ind. 294, 32 NE 928; Scott _v. Har- 
ris, 127 Ind. 520, 27 NE 150; Higham 
v. Vanosdol, 125 Ind. 74, 25 NE 140; 
Ruch v. Biery, 110 Ind. 444, 11 NE 
312; Dille v. Webb, 61 Ind. 85; Mc- 
Caw v. Burk, 31 Ind. 56; Woolery Vv, 
Woolery, 29 Ind, 249, 95 AmD 630; 
Dillman v, Cox, 23 Ind. 440; Boyer v. 
Boyer, 62 Ind. A. 73, 111 NE 952. 

Towa.—Bash v. Bash, 165 NW 399; 
Calhoun v. Taylor, 178 Iowa _ 56, 159 
NW 600; Ellis v. Newell, 120 Iowa 
71. 94 NW 463: Culp v. Price, 107 
Iowa 133, 77 NW 848; Finch v. Gar- 
rett, 102 Iowa 381, 71 NW 429; Van 
Ormer v. Harley, 102 Iowa 150, 71 
NW 241; Murphy v. Murphy, 95 Iowa 
271. 63 NW 697; Phillips v. Phillips, 
90 Iowa 541, 58 NW 879; O'Connell v. 


Proof, and Variance. In ac- 
tions involving advancements, evidence bearing on 
the issues made by the pleadings is admissible.°° 
Evidence of absolute gifts by a parent to certain 


2 An admission 
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being specially 


Also in or- 


estate,® 


Where the 
case where an 


O’Connell, 73 Iowa 
Burton vy. Baldwin, 
NW 110; Ramsay v. Abrams, 58 lowa 
512, 12 NW 555. 

an,—Packard v. Packard, 95 Kan. 
644, 149 P 404; Plowman y. Nicholson, 
81 Kan. 210, 215, 105 P 692, 106 P 
279 [quot Cyc]. 

Ky.—Bowles v. Winchester, 13 
Bush 1; Cleaver v. Kirk, 3 Mete, 270; 
Clarke v. Clarke, 17 B. Mon. 698; 
Blackerby v. Holton, 5 Dana 520; 
Powell v. Powell, 5 Dana 168; Tye 
v. Tye, 69 SW 718, 24 KyL 637; Nich- 
ols v. King, 68 SW 1338, 1114, 24 Kyl 
124; Parker v. Parker, 11 SW 91, 10 
KyL 929. 

La.—Champagne v. Champagne, 125 
La. 408, 51 S 440; Weber’s Suce,, 110 
La. 674, 34 S 731; Clark vy. Hedden, 
109 La. 147, 38 S 116; Lamotte v. 
Lamotte, 48 La. Ann, 572, 19'S 570. 

Md.—McCabe vy. Brosenne, 107 Md. 
490, 69 A 259; Dilley v. Love, 61 Md. 
603; Graves v. Spedden, 46 Md. 527; 
Clark v. Willson, 27 Md, 693; Cecil v. 
Cecil, 20 Md. 153; Parks v. Parks, 19 
Md. 823; Cecil v. Cecil, 19 Md. 72, 
81 AmD 626; Stewart v. Pattison, 8 
Gill 46. 

Mass.—Scott v. Scott, 1 Mass. 527. 

Mo.—Lynch vy. Culver, 260 Mo. 495, 
497, 168 SW 1138 [quot Cyc]; Gunn 
v. Thruston, 130 Mo. 889, 82 SW 654; 
Ray yv. Loper, 65 Mo, 470; Mumford 
v. Mumford, (Mo. A.) 194 SW 898; 
Pitts v. Metzger, 195 Mo, A. 677, 681, 
187 SW 610 [eit Cyc]; Stephens v. 
Smith, 127 Mo. A. 18, 106 SW 533; 
Lisles v. Huffman, 88 Mo. A. 143; Mc- 
Donald v. McDonald, 86 Mo. A. 122. 

N. J.—Schlicher v. Keeler, (Ch.) 62 
A 4 [aff 73 N. J. Eq. 738 mem, 70: A 
1101 mem]; Jakolete v. Danielson, 
(Ch.) 13 A 850; Den v. McPeake, 2 
N, J. L. 273; Gordon v. Barkelew, 6 


N.' J. Eq. 94. 

N. Y.—Beebe v. Estabrook, 179 
N. Y. 246 [aff 11 Hun 523]; Sanford 
v. Sanford, 5 Lans. 486, 61 Barb. 293; 
Alexander v, Alexander, 1 NYSt 508; 
Jackson y. Matsdorf, 11 Johns, 91, 6 
AmD 355, 

N. C.—Thompson y. Smith, 160 
N.C. 256, 75 SE 1010; Kiger v. Terry, 
119 N. C. 456, 26 SH 38; Hollister y, 
Attmore, 58 N. C.. 373. 

Oh.—Fels v. Fels, 1 Oh. Cir. Ct. 420, 
1 Oh, , Cir. Dec. ,235. 

Pa.—-Patterson’s App., 128 Pa, 269, 
18 A 430; Miller’s App., 107 Pa. 
221; Storey’s App., 83 Pa. 89; Oller v. 
Bonebrake, 65 Pa. 838; Weaver's 
App., 63 Pa. 309; Dutch’s App., 57 Pa, 
461; Kingsbury’s App., 44 Pa. 460; 
Waener’s App., 38 Pa. 122; Lentz v, 
Hertzog, 4 Whart. 520; Morris vy. Car- 
lin, 5 Pa. Dist. 714; Firman’s Est., 2 
Pa. Dist. 261; Heft’s Est., 9 Kulp 
339; Homiller’s Est,, 17 WklyNC 238, 

R. I.—Sayles v. Baker, 5 R. I. 457. 

S. C—Heyward v. Middleton, 65 
S. C. 493, 43 SE 956; Hughey y. Eich- 
elberger, 11S. C. 36; Ison v. Ison, 26 
S.C. Eq. .15. 

Tenn.—Boring v. Jobe, (Ch. A.) 53 
SW 763; Johnson v. Patterson, 13 Lea 


733, 36 NW 764; 
61 Towa 283, 16 
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of decedents’ estates where there is an issue of fact, 
a party is entitled to a jury trial upon the issue as to 
whether advancements were made.4 
hand, where the question of advancements arises in 
a suit for partition, neither party is entitled ag a 
matter of right, in the absence of a statutory pro- 
vision, to a jury trial.®® 

[§ 258] g. Hvidence—(1) 
Burden of Proof—(a) Presumptions. 
gifts of money or property by a parent to a child 
are ordinarily presumed to be advancements charge- 
able to the child in the distribution of the donor’s 
Thus, a presumption of an advancement 
exists in the case of a conveyance from a parent to 
a child expressed to be in consideration of natural 
love and affection,’ or for a consideration which is 
nominal or very inadequate,” as it also arises in a 


On the other 


Presumptiongs and 
Substantial 


intestate purchases property and 


626; Keys v. Keys, 11 Heisk, 425; 
Morris y, Morris, 9 Heisk, 814; Vaden 
v. Hance, 1 Head 300, 

Tex,—Lott v. Kaiser, 61 Tex. 665; 
Morrison v. Morrison, 43 Tex. Civ, A. 
389, 96 SW 100. 

Va.—Watkins v. Young, 81 Gratt, 
(72 Va.) 84. 

W. Va.—Neil v. Flynn Lumber Co., 
95 SH 5238; White v. White, 64 W. Va.' 
30, 60 SH 885; Roberts v. Coleman, 87 
W. Va, 143, 16 SE 482; McClanahan v. 
McClanahan, 386 W. Va. 34, 14 SI8 419, 

Eng.—Christy vy. Courtenay, 13 
Beav. 96, 51 Reprint 88; Finch vy, 
Finch, 15 Ves, Jr, 48, 33 Reprint 671. 

“Whatever is given by a father to 
a child is presumed to have been go 
given as in advance of the portion 
which the child may one day expect 
to receive from the succession.” 
Champagne v. Champagne, 125 la. 
408, 419, 51 8 440. 

[a] “The foundation of this pre- 
sumption, (1) however, is the suppo- 
sition that a parent intends to treat 
his children with equal favor, ‘It is 
equality in the division of the par- 
ent’s property, which the parent is 
supposed to desire, that raises the 
presumption that the transfer to the 
children or child is an advancement.’ 
(Grumley v. Grumley, 63 N. J. -Hq. 
568, 52 A 381.) ‘As between a loan, 
a gift and an advancement, the pre- 
sumption is In favor of an advance- 
ment, because of its tendency to 
equality.” (Patterson's App., 128 Pa, 
269, 18 A 430.)” Plowman v, Nichol- 
gon, 81 Kan, 210, 216, 105 P 692, 106 
P 279. (2) “The presumption that a 
gift is intended as an advancement 
is based upon the assumption that 
ordinarily a parent intends equality 
of distribution of his estate among 
his children, and upon the further 
assumption that a substantial gift to 
one tends to destroy that equality, 
unless such gift be equalized by a 
later distribution to the others.” 
reiki v. Bash, (lowa) 165 NW 399, 

Burden of Abadia ca. presumption 
of advancement see infra § 259, 

97. Conn,—Hateh v, Straight, 3 


Conn, 31, 8 AmD 162, 
Ga.—Howard vy, Howard, 101 Ga, 
224, 28 SE 648. ‘ 
Mass.—Bullard y. Bullard, 56 Pick, 
se Scott v. Seott, 1 Mass. 527. 


. H.—Comirngs v, Wellman, 14 
N. H, 287. 

J.—Hattersley vy. Bissett, 51 
Nd Eq. 597, 29 A 187, 40 AmSR 
532, 

R, I,—Sayles y, Baker, 5 R. I, 457. 

Tex,—Landrum vy, Landrum, 62 
Tex, Civ. A. 43, 180 SW 907. 

Vt.—Adams v. Adams, 22 Vt, 60. 

98. Conn.—Hatch v. Straight, 3 
Conn. 31, 8 AmD 152, 


Wla,—Sewell vy. Everett, 57 Fla, 529, 
49 $8 187. 

Jowa.—Mossestad v, Gunderson, 140 
Iowa 290, 292, 118 NW 374 [cit Cye]; 
Finch vy. Garrett, 102 Iowa 381, 1 
NW 429, 
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causes it to be conveyed to a child or grandchild.” 
So where a parent pays off a debt owed by his or 
her child to a third person, the law presumes that 
the money so paid is an advancement,! and this is 
true, it seems, although the parent retains the evi- 
dence of the indebtedness given by the child,? and 
also where the parent pays an indebtedness on which 
he was also liable as a surety for his son, but does 
not attempt to enforce a repayment from him;’* and 
the principle applies equally where a sum of money 
is given by the parent to a child to be used in 
A gift by the intestate 
to the husband of his daughter is presumptively an 
advancement to the daughter;° and a conveyance of 
community property by a surviving husband to one 
of the children of his deceased wife and himself is 
presumed an advancement from the community and 
While, in case prop- 


paying the latter’s debts.* 


not from his separate estate.® 


La.—Montgomery v. Chaney, 18 La, 
Ann. 207, 

Md.—Clark v. Willson, 27 Md, 693. 

Mo.—Dobbins v. Humphreys, 171 
Mo. 198, 70 SW 815. 

N. J.—Jakolete v. Danielson, (Ch.) 
13 A 850; Gordon v. Barkelew, 6 N. J. 
hq. 94. 
ound C.—Harper v. Harper, 92 N. C. 
0. ; 

Pa.—Wagner’s App., 38 Pa. 122. 

R. L—Sayles v. Baker, 5 R. I, 457, 

Tenn,—Merriman y. lLacefield, 4 
Heisk. 209. 

W. Va.—Roberts v. Coleman, 37 W. 
Va, 143, 16 SE 482; McClanahan v. 
McClanahan, 36 W. Va. 34, 14 SE 419; 
Kyle v. Conrad, 25 W. Va. 760, 

“It is the general rule that, where 
the difference between the price paid 
and the actual value of the land is 
great, the conveyance will be regard- 
ed as voluntary to the extent of such 
difference, and an advancement will 


be presumed where the consideration | 


was very inadequate.” Mossestad v. 
Gunderson, 140 lowa 290, 292, 118 NW 
374. 

99. U. S.—Longworth y. Close, 15 
F. Cas. No. 8,489, 1. McLean 282. 

Ala,—Butler v. Merchants’ Ins. Co., 
14 Ala. 777. 

Ark.—White v. White, 52 Ark. 188, 
12 SW 201; Eastham v. Powell, 51 
Ark, 530, 11 SW 882; Bogy. v. Rob- 
erts, 48 Ark. 17, 2 SW 186, 3 AmSR 
211; James v. James, 41 Ark. 301. 

Ga.—Brown v. Burke, 22 Ga, 574. 

ll.—Maxwell v. Maxwell, 109 Ill. 
588; Bay v. Cook, 31 Ill. 386; Cart- 
wright v. Wise, 14 Ill. 417; Taylor 
v. Taylor, 9 Ill. 303. 

Ind.—Hodgson v. Macy, 8 Ind. 121; 
Stanley v. Brannon, 6 Blackf. 193. 

Iowa.—Culp v. Price, 107 Iowa 133, 
17 NW 848. 

Md.—Mutual F, Ins. Co. v. Deale, 
18 Md, 26, 79 AmD 673; Hayden v. 
Burch, 9 Gill 79. 

Mo.—Hunnell v, Zinn, 184 SW 1154. 

N. H.—Page v. Page, 8 N. H. 187. 

N. Y¥.—Sanford v. Sanford, 5 Langs. 
486, 61 Barb. 293; Jackson v. Mats- 
dorf, 11 Johns. 91, 6 AmD 355; Part- 
ridge v. Havens, 10 Paige 618; As- 
treen v. Flanagan, 3 Edw. 279. 

Oh.—Creed v. Lancaster Bank, 1 
Oh. St. 1; Tremper v. Barton, 18 
oy 418; Fleming v. Donahoe, 5 Oh. 

Pa.—Kern v. Howell, 180 Pa. 315, 
36 A 872, 57 AmSR 641; Dutch’s App. 
57 Pa. 461; Murphy v. Nathans, 46 
vee 508; Long vy. Long, 2 Pennyp. 


8. C.—O’Neale v. Dunlap, 82 S. C. 
Eq. 405, 

Tenn.—Dudley vy. Bosworth, 10 
Humphr. 9, 51 AmD 690; Thompson 
v. Thompson, 1 Yerg. 97; Hamilton v. 
Bradley, 5 Hayw. 121, 

P | or a ae pa v. White, 11 Tex. 

46,025 
Va.—Clary v. Spain, 119 Va, 58, 89 
SE 130. 

Eng.—Stock v. McAvoy, lL. R. 15 
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applied.® 


Eq. 55; Taylor v. Taylor, 1 Atk. 386, 
26 Reprint 247; Jeans v. Cooke, 24 
Beav. 513, 53 Reprint 456; Christy v. 
Courtenay, 138 Beav. 96, 51 Reprint 
38; Sidmouth y. Sidmouth, 2 Beav. 
447, 17 EngCh 447, 48 Reprint 1254; 
Grey v. Grey, 1 Ch. Cas. 296, 22 Re- 
print 809, Rep. t. Finch 338, 23 Re- 
print 185, 2 Swanst. 594, 36 Reprint 
742; Scroope vy. Scroope, 1 Ch. Cas. 
27, 22 Reprint 677; Dyer v. Dyer, 2 
Cox Ch, 92, 30 Reprint 42; Matter of 
Collinson, 3 De G. M. & G. 409, 52 
EngCh 319, 43 Reprint 160; Shales 
v. Shales, 2 Freem. 252, 22 Reprint 
1191; Beckford v. Beckford, Lofft. 
490, 98 Reprint 763; Crabb v. Crabb, 
1 Myl. & K. 511, 7 EngCh 511, 39 Re- 
print 774; Lamplugh v. Lamplugh, 1 
P, Wms. 111, 24 Reprint 316; Mum- 
ma v. Mumma, 2 Vern. Ch. 19, 23 
Reprint 622; Jennings v. Selleck, 1 
Vern. Ch. 467, 23 Reprint 593; Finch 
v. Finch, 15 Ves. Jr. 48, 33 Reprint 
671; Skeats v. Skeats, 2 Y. & Coll. 9, 
21 MngCh 9, 63 Reprint 4. 

“Where the purchase money is paid 
by a parent and a deed is made to 
a child, there is a presumption that 
it was intended as an advancement.” 
Chany v. Spain, 119 Va. 58, 61, 89 SE 


0, 

[a] Adopted child.—A purchase in 
the name of an adopted child is pre- 
sumed to be an advancement. As- 
ria v. Flanagan, 3 Edw. (N. Y.) 

[b] TWlegitimate child.—A _ pur- 
chase in the name of an illegitimate 
son is presumed to be an advance- 
ment. Page v. Page, 8 N. H. 187. 

1. In re Pickenbrock, 102 Iowa 
81, 70 NW 1094; West v. Beck, 95 
Towa, 520, 64 NW 599; Steele v. Frier- 
son, 85 Tenn. 430, 3 SW 649; Johnson 
v. Hoyle, 3 Head 56; Vaden v. Hance, 
1 Head (Tenn.) 200; Carter v, Cut- 
ting, 6 Munf. (19 Va.) 223. 

2. West v. Beck, 95 Iowa 520, 64 
5 copes vy. Eaton, 51 Kan. 


3. In re Pickenbrock, 102 Iowa 
71, 70 NW 1094; Johnson v. Hoyle, 
3 Head (Tenn.) 56; McDearman v, 
Hodnett, 83 Va. 281, 2 SE 643. 

4. Morrison v. Morrison, 43 Tex. 
Civ. A. 339, 96 SW 100; In re Block- 


ley, 29 Ch. D. 250; Boyd v. Boyd, 
L. R. 4 Eq. 305. 
[a] TDMlustration.—Where, prior to 


intestate’s death, she delivered a 
check to defendant, and directed him 
to take nine hundred dollars from 
the proceeds thereof and pay an in- 
debtedness on the purchase price of 
certain land belonging to him, and 
such amount was more than defend- 
ant’s share in intestate’s estate, the 
gift will be presumed to have been 
intended as an advancement. Mor- 
rison v. Morrison, 43 Tex. Clyv. A, 
$39, 96 SW 100. 

5 Stevenson v. Martin, 11 Bush 
(Ky.) 485 (holding that an intention 
of the donor to nike an advance- 
ment to his daughter will be pre- 


[§ 258° 


erty transferred to a child consists of real estate, 
the presumption that a portion by way of advance- 
ment was intended is strengthened,’ and is strength- 
ened also by the fact that the donee is just starting 
out in life,* yet it is said that under some cireum- 
stances the presumption of an advancement is not 
strong and the rule as to it should not be too rigidly 
There is no need of the presumption 
where the intestate accomplished equality among his 
children by gifts made to each at the same time and 
of exactly the same amount.}° 
a parent to a child are not presumed to be advance- 
ments,’* nor is money expended by a parent for 
the maintenance and education of a child presumed 
to be an advancement;'* and the rule that, where a 
parent furnishes the purchase money and takes a 
conveyance in the name of the child, an advance- 
ment is presumable, has no application where the 


Small presents from 


sumed from the fact that he con- 
veyed to her husband on the sole 
consideration of the existence of the 
marriage relation between them); 
McCabe v. Brosenne, 107 Md.° 490, 
69 A 259; White v. White, 72 W. Va. 
144, 77 SE 911 (conveyance reciting 
no consideration). 

6. Adair v. Hare, 73 Tex. 273, 11 
SW 320. = 

7. Parks v. Parks, 19 Md. 323, 

fa] Beason for rule—‘In contem- 
plation of law, a father’s natural love 
and affection move equally to his 
children, and the delivery or convey- 
ance of a part of his estate on that 
consideration to one of them, sup- 
poses like if not equal beneficence to 
be intended to the others, and for 
that reason it implies that the donee 
shall take and hold the portion so 
conveyed in virtue of the right to 
inherit with the other children the 
father’s estate. Where the property 
so conveyed consists of real estate, 
the presumption that a portion by 
way of advancement was intended, 
is strengthened, because such prop- 
erty affords to the donee benefits 
more consistent with the purposes of 
& permanent settlement, than would 
be conferred by a like conveyance or 
delivery of personal estate.” Parks 
v. Parks, 19 Md. 328, 333. 
aie Hollister vy. Attmore, 58 N. C. 

95 Kan, 


9. Packard v. Packard, 
644, 149 P 404. 

“An advancement usually takes the 
form of a grant of land or gift by a 
parent to_a grown son to start him 
in business or to a grown daughter 
on the occasion of her marriage, but 
even in those cases, where no statute 
controls, the presumption that the 
gift is an advancement is not strong. 
Moreover, where such gifts are made 
to adults, it will ordinarily be no 
great burden for them, knowing all 
the facts, to produce evidence on 
the question of advancement or out- 
right gift. A too rigid application 
of this rule of presumptions as to 
gifts to small children will frequent- 
ly result in injustice. If they have 
received these gifts at an age when 
they had,;no memory of the circum- 
stances, the burden of overcoming a 
strong presumption could scarcely 
be borne.” Packard v. Packard, 95 
Kan. 644, 648, 149 P_ 404. 
aun Bash v, Bash, (IJowa) 165 NW 


11. Mitchell vy. Mitchell, 8 
414; Griggs v. Love, 13 KyL 
Meadows v. Meadows, 33 N. C. 
Taylor v. Taylor, L. R. 20 Eq. 
Pusey v. Desbouvrie, 3 P. Wms. 
24 Reprint 1081. 

12. Ala.—Mitchell v. Mitchell, 8 


Ala. 414. 
Ky.—Bowles v. Winchester, 13 
Bush 1; Brannock y. Hamilton, 9 


ane 446; Griggs v. Love, 13 KyL 
N. C.—Bradsher vy. Cannady, 16 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 258-260] 


child takes title without the knowledge of the par- 
Also, where the transfer of property to a 
child apparently was for a valuable and adequate 
consideration, there is no presumption of an ad- 
vancement,'* but rather the presumption that there 
Likewise, where, on the de- 
livery of money or property, ‘the parent took from 
the child a note or other evidence of indebtedness, 
the presumption is that the note was taken for an 
indebtedness according to its legal import and not 
for advancements made to the child.*® 
tion of an advancement cannot rest upon another 
presumption ;!7 and, like all other presumptions, the 
presumptions relative to advancements are rebut- 


ent.18 


was no advancement.?® 


table. 
[§ 259] 


N. C. 445; Daves v. Haywood, 54 
N. C. 258; Meadows vy. Meadows, 33 
N. C. 148 


Pa.—Miller’s App., 40 Pa. 57, 80 
AmD 555; In re Riddle, 19 Pa. 431. 

S. C.—White v. Moore, 23 S. C. 456. 

Eng.—Edwards v. Freeman, 2 P. 


Wms. 435, 24 Reprint 803, 2 ERC 
sua Taylor v. Taylor, L. R. 20 Eq. 
13. Moore v. Scruggs, 131 Iowa 


109 NW 205, 117AmSR437. 

Stauffer v. Martin, 43 Ind. A. 
675, 88 NE 363, 364 [cit Cyc]; Hat- 
tersley v. Bissett, 51 N. J. Hq. 597, 29 
A 187, 40 AmSR 532; Ex p. Griffin, 
142 N. C. 116, 54 SE 1007. 

15. Kiger v. Terry, 119 N. C. 456, 
26 SE 38; Beakhust v. Crumby, 18 
R. I. 689, 30 A 453, 31 A 7538. 

16. Ala.—Robinson v. Moseley, 93 
ra 70,9 S 372; Grey v. Grey, 22 Ala. 


Ga.—Cutliff v. Boyd, 72 Ga. 302; 
West v. Bolton, 23 Ga. 531. 
feria _—Denman v. MeMahin, 87 Ind. 

Md.—Harley v. Harley, 57 Md. 340. 

Mich. hero v. Moore, 130 Mich. 
92, 89 NW 

igen aoe v. Fiteh, 72 Nebr. 
652, 101 NW 338. 

N. J.—Dawson v. Macknet, 42 N. J. 
Hq. 638, 8 A 312; Speer v. Speer, 14 
Dordt Eq. 240; Balton v. Allen, 5 N: J. 
Eq. 99, 43 AmD 630. ; 

N. Y¥.—Bruce v. Griscom, 9 Hun 
280 [aff 70 N. Y. 612 mem];/ In» re 
Robinson, 45 Mise. 551, 92 NYS 967; 
Matter of Cramer, 43 Misc. 494, 89 
NYS 469; Kintz v. Friday, 4 Dem. 
Surr. 540. 

Oh.—Medill v. Fitzgerald, 15 Oh. 
Cir.” Ct® 415,°8 Oh. Cir: Dec: 129. 

Pa.—In re McKibbin, 207 Pa. 1, 
56 A 62; In re Strickler, 182 Pa. 
253, 87 A 999; Eisenbrey’s Est., 180 
Pa. 125, 36 A 569; In re Handy, 167 
Pa. 552, 31 A 983, 986; In re Strock, 
158 Pa. 355, 27 A 1003; Potts’s App. 
7 Pa. Cas. 542, 10 A 887; Morr’s 
App. 80 Pa. 427; High’s App. 21 Pa. 
288; Seagrist’s App. 10 Pa. 424; Har- 
ris’s App. 2 Grant 304; Whelen v. 
Whelen, 11 Pa. Dist. 14; Jones’ Est., 
12 PittsbLegJNS 89. 

S. C.—Ex p. Middleton, 42 S. C. 178, 
Fig oe 34; White v. Moore, 23 S., (on 


Tenn.—Garner v. Taylor, (Ch. A.) 
58 SW 758; Mann v. Mann, 12 Heisk. 
245; House v. Woodard, 5 Coldw. 196; 
Vaden v. Hance, 1 Head 300. 

Tex.—Woessner v. Wells, (Civ. A.) 
28 SW 247; Ruiz v. Campbell, 6 Tex. 
Civ. A. 714, 26 SW 295. 

Ont.—Re Hall, 14 Ont. 557. 

“In this case, the taking and hold- 
ing the notes in the form we find 
them, without any contemporaneous 
written entry or memorandum to ex- 
plain the transaction, give rise to 
the prima facie, if not conclusive 


(b) Burden of Proof. 
den of proving that an advancement was made is 
on the party asserting it,?® and the burden of proy- 
ing the value of the property advanced is on the 
party seeking to compel the donee to account there- 
for,?° yet where there is shown a transaction which 
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ing it.?? 


A presump- 


[§ 260] (2) 


While the bur- 


Ye 


presumption, that at the time the 
notes were taken they were taken for 
debts due, according to their legal 
import, and not for advancements 
made to the maker.” Harley v. Har- 
ley, 57 Md. 340, 342. 

17. Stephens v. Smith, 127 Mo. A. 
18, 106 SW 533. 

[a]. Thus, where a daughter re- 
ceives money from her mother, and 
there is no evidence to show in what 
eapacity it was received, the pre- 
sumption of an advancement cannot 
obtain, since a legal presumption can- 
not rest upon another presumption. 
Stephens v. Smith, 127 Mo. A. 18, 
106 SW 533. 

18. Ala.—Mitchell v. Mitchell, 8 
Ala. 4, 
fe era —Faylor v. Faylor, 136 Cal. 92, 

Caan 2 Watch v. Straight, 3 Conn. 
31, 8 AmD 152. 

Ind.—Culp v. Wilson, 133 Ind. 294, 
32 NE 928; Dille v. Webb, 61 Ind. 
85; Stokesberry v. Reynolds, 57 Ind. 
425; Duling v. Johnson, 32 Ind. 155; 
Hodgson v. Macy, 8 Ind. 121; Lowe 
v. Wiseman, 46 Ind. A. 405, 91 NE 
364, 92 NE 344, 

Iowa.—Culp v. Price, 107 Iowa 133, 
77 NW 848 

Kan.—Packard v. Packard, 95 Kan. 
644, 149 P 404. 

La.—Hamilton v. Hamilton, 6 Mart. 
N.S. 143. 
Ce v. State, 2 Harr. & 

Mich.—Sprague v. Moore, 130 Mich. 
92, 89 NW 712. 

Mo.—Lisles v. Huffman, 88 Mo. A 


143. 

N. J.—Grumley v. Grumley, 63 
N. J. Eq. 568, 52 A 381. 

N. C.—Thompson v. Smith, 160 


N. C. 256, 75 SE 1010; Harper v. 
Harper, 92 N. C. 300; Melvin v. Bul- 
lard, 82 N. © 33. 

Pa,—Stern’s Est., °3 Pa. Dist. 369, 
L5)sPan Com; Jones’ Est., 29 Pittsb- 
LegJ 89. 


S. C.—Elrod v. Cochran, 59 S. C. 
467, 38 SE 122. 
Tex.—Williams v. Emberson, 22 


Tex. Civ. A. 522, 55 SW 595. 

Va.—Clary v. Spain, 119 Va. 58, 89 
SE 130; Watkins v. Young, 31 Gratt. 
(72 Va.) 84. 

Admissibility of evidence to rebut 
presumption of advancement see in- 
fra § 261. 

Sufficiency of evidence to overcome 
presumption of advancement see in- 
fra § 265. 

19. Clements v. Hood, 57 Ala. 459; 
Waddell v. Waddell, 87 Mo. A 216; 
Bell v. Champlain, 64 Barb. (N. Y.) 
396; Miller’s App. 107 Pa. 221. 

20. State v. Jameson, 3 Gill & J. 
(Md.) 442. And see Bell v. Cham- 
plain, 64 Barb. (N. Y.) 396 (holding 
that, where, in ejectment, plaintiff 
claimed an undivided. half of the 
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is presumed to be an advancement,?! the burden of 
showing that it is not one rests on the party deny- 
Other holdings are that the burden of 
showing that: an advancement was changed to an 
absolute gift is on the donee; that the burden of | 
showing that the property advanced belonged to the 
community is on the party asserting that to be the 
fact ;?* and that where a deed of conveyance recites 
a full consideration and acknowledges receipt there- 
of, so as to raise a presumption that the convey- 
ance was as shown by the deed, the burden of prov- 
ing that it was without consideration, for the pur- 
pose of turning the transaction into an advance- 
ment, is on those who allege it.?® 


Admissibility — (a) In General. 


In jurisdictions other than those having statutory 
restrictions on the character of evidence admissible 
to prove an advancement,”® the courts are very lib- 
eral in admitting evidence of any facts and cireum- 
stances tending to show the intention of the intes- 
tate in regard to an alleged advancement,?? but of 


premises as an heir of an intestate, 
but defendants alleged that the intes- 
tate had executed to plaintiff by way 
of advancement a deed to land which 
was of greater value than all the 
residue of his property, and worth 
more than plaintiff's share in the 
estate, defendants, to make out a 
complete equitable defense, are bound 
to prove not only the making by the 
intestate of the conveyance by way 
of advancement, but also that such 
advancement was equal or superior 
to the amount of a share which each 
child would be entitled to receive of 
the estate of the intestate). 

21. See supra § 258. 

22. Fla.—Sewell v. Everett, 57 
Fla. 529, 49 S 187. 

Ind.—Ruch v. Biery, 110 Ind. 444, 
11 NE 312. 

Iowa.—Calhoun v. Taylor, 178 Iowa 
56, 159 NW 600; Ellis v. Newell, 120 
Iowa 71, 94 NW 463; Finch v. Gar- 
rett, 102 Iowa 381, 71 NW 429. 

Kan.—Plowman v. Nicholson, 81 
Kan. 210, 215, 105 P 692, 106 P 279 
[quot Cyc]. 

Mo.—Lynch yv. Culver, 260 Mo.-495, 
497, 168 SW 1138 [quot Cyc]; 
v. Metzger, 195 Mo. A. 677, 
SW 610 [cit Cyc]; McDonald v. Mc- 
Donald, 86 Mo. A. 122. 


23. Oller v. Bonebrake, 65 Pa. 338. 
a Montegut’s Suecc., 2 La. Ann. 
25. McCray v. Corn, 168 Ky. 457, 
182 SW 640; Miller’s App. 107 Pa. 


221; Newell v. Newell, 13 Vt. 24. 
26. See infra § 261. 
27. Dille v. Webb, 61 Ind, 85; Cal- 
houn v. Taylor, 178 Iowa 56, 159 NW 


600; McCabe v. Brosenne, 107 Md. 
490, 69 A 259; Gunn _ v. Thruston, 
130 Mo. 339, 32 SW 654. 


[a] Value.—Where land is alleged 
to have been conveyed by way of an 
advancement “proof of the values of 
the several tracts at the time con- 
veyed was admissible as bearing on 
the intent of the grantor in making 
the conveyances. Evidence of the 
values of the several tracts, if re- 
tained by the grantee, about the time 
of decedent’s death, in the same con- 
dition as when conveyed, was ad- 
missible; for such values were the 
measure of the respective advance~- 
ments if held to be such.” Calhoun 
ee Re 178 Iowa 56, 60, 150 NW 

{b] Evidence of gifts to other 
children.—“The law ascribes to the 
parent the intention to deal equally 
with all his children in the distribu- 
tion of his estate, and evidence that 
he had made absolute gifts to other 
children would tend to prove that 
the same motive prompted him in 
giving to these plaintiffs. Hvidence 
that he had made advancements to 
other children would tend to fortify 
the presumption that these gifts were 
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course they will not receive evidence which is 
Matters connected with the ad- 
ministration of the estate are admissible to show 
that there is property in the hands of the adminis- 
trator available for equalization among the children 


wholly irrelevant.?® 


of the intestate.?° 


The Rhode Island statute relating to advance- 
ments does not operate to exclude evidence other 
and higher than is therein designated.*® 
(b) Parol Evidence Generally. Except 
in jurisdictions where statutes requiring gifts or 
grants made by way of advancement to be evidenced 
in writing are construed to render parol evidence in- | 
admissible for the purpose of proving an adyance- 
ment,*! it is a general rule that parol evidence is 
admissible for the purpose of proving that an ad- 


[§ 261] 


vancement was or was not made,®” 


pose of rebutting the presumption of an advance- 
arises from certain transactions.*+ 
Also in accordance with the general rule that the 


ment °° which 


recitals of a written instrument as 


intended as advancements. We think 
it was competent therefore for plain- 
tiffs to prove that deceased had, in 
his lifetime, made absolute gifts to 
his other children and to show their 
value.” Gunn v. Thruston, 130 Mo. 
339, 347, 82 SW 654. 

Weight accorded surrounding facts 
and circumstances see infra § 265. 

28. Bland v. Beasley, 138 Ga. 712, 
76 SE 50; Howard v. Howard, 101 
Ga. 224, 28 SE 648. 

29. Calhoun v. Taylor, 178 Iowa 
56, 159 NW 600. 

Sayles v. Baker, 5 R. I. 457; 

. Smith, 2 R. 1. 244. 

Tll.—Elliott v. Western Coal, 
ete., Co., 243 Ill. 614, 909 NE 1104, 
134 AmSR 398, 17 AnnCas 884 and 
note; Gary v. Newton, 201 Tl. 170, 66 
NE 267; Marshall v. Coleman, 187 Ill. 
556, 58 NE 628; Bartmess v. Fuller, 
170 Ill. 193, 48 NE 452; Wilkinson v. 
Thomas, 128 Ill. 363, 21 NE 596; Wal- 
lace v. Reddick, 119 Tll. 151, 8 NE 
801; Long v. Long, 118 Tll. 638, 9 NE 
247;  Strasburger v. Hoffman, 175 
Til. A. 120; Jones v. Dawson, 68 Ill. 
A. 70; May v. May, 36 Ill. A: 77. 

Me.—Porter v. Porter, 51 Me. 376. 

Mass.—Bigelow v. Poole, 10 Gray 
104; Hartwell v. Rice, 1 Gray 587; 
Barton v. Rice, 22 Pick. 508; Bullard 
v. Bullard, 5 Pick. 527; In re Ash- 
ley, 4 Pick. 21; Bulkeley v. Noble, 2 
oe 837; Osgood v. Breed, 17 Mass. 
oo, 

Nebr.—Lodge v. Fitch, 72 Nebr. 
652, 101 NW 338; Boden v. Mier, 71 
Nebr. 191, 98 NW 701. 
peat H.—Fellows v. Little, 46 N. H. 

Vt.—Wheeler v. Wheeler, 47 Vt. 
637; Weatherhead v. Field, 
655; Adams v. Adams, 
Boom v. Brown, 
see Newell v. Newell, b1BVFVUL O84 
(where the court expressed a doubt 
as to the admissibility of parol evi- 
dence, but held that if received on 
behalf of one party, the other party 
was entitled to’ introduce parol evi- 
dence in opposition thereto). 

Wis.—Arthur v. Arthur, -143 Wis. 
126, 126 NW 550; Schmidt v. Schmidt, 
123 Wis. 295, 101 NW 678; Luding- 
ton v. Patton, 121 Wis. 649, 99 NW 
614; Pomeroy v. Pomeroy, 938 Wis. 
262, 67 NW 480. 


Ont.—Filman v. Filman, 15 Grant 
Chi (Uy 1 CH* 648, 
[a] Construction of Massachu- 


setts and Wisconsin statutes.—(1) 
“Oral testimony is clearly inadmis- 
sible to prove an advancement; which 
must be proved in the manner pre- 
scribed in the Rev. Styc 61 § 9. That 
provides ‘that all gifts and grants 
shall be deemed to have been made 
in advancement, if they are expressed 
in the gift or grant to be so made, or 
if charged in writing by the intes- 
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held.38 
[§. 262] 
Of Donor. 


and for the pur- 
(c) 


to the cpnsidera- 


tate as an advancement, or acknowl- 
edged in writing as such, by the child 
or other descendant.’ The statute 
does not expressly declare that an 
advancement shall not be proved in 
any other manner, but that undoubt- 
edly is the meaning of the statute.’ 
Barton v. Rice, 22 Pick. (Mass.) 508, 
509. (2) After reciting the provisions 
of the Wisconsin statute, the court, 
in one case said: “This statute at 
least by implication excludes other 
proof of advancement and provides 
for proving an advancement. Bar- 
ton v. Rice, 22 Pick. (Mass.) 508, 
Bulkeley v. Noble, 2 Pick. (Mass.) 
337. In Massachusetts the statute 
is the same as our own, and in Bar- 
ton v. Rice, supra, the court said: 
‘The statute does not expressly de- 
clare that an advancement shall not 
be proved in any other manner, but 
that undoubtedly is the meaning of 


the statute.’ And in Bigelow v. 
Poole, 10 Gray (Mass.) 104, it is 
said: ‘It is the settled law of this 


commonwealth that an advancement, 
whether of real or personal property, 
made by an intestate to his child or 
other descendant, must be proved by 
the evidence prescribed by our stat- 
utes, and by no other.” The con- 
struction placed upon the statute by 
the Massachusetts court has been 
adopted by this court. In Pomeroy 
v. Pomeroy, 93 Wis. 262, at page 266, 
67 NW 430, at page 431, this court 
said: ‘It follows that the construc- 
tion given to this statute by the 
Massachusetts court became, on its 
adoption here, a part of the law of 
this state. We therefore hold that 
parol evidence is inadmissible to 
prove an advancement; that, though 
the statute does not expressly de- 
clare that an advancement shall not 
be proved in any other manner than 
that indicated therein, sueh is un- 


doubtedly its meaning; that, by pre- 
tion all other evidence is excluded.’ ” 
3a, Ala.—Smith v. Smith, 21 Ala. 
92, 68 P 482. 
Ind.—Woolery v. Woolery, 29 Ind. 
Ind. 155 
57 A 28; Pole v.. Simmons, 45 
Mo.—Nelson vy. Nelson, 90 Mo. 460, 


scribing a particular manner for 
proving an advancement, by implica- 
Arthur v. Arthur, 143 Wis. 126, 132, 
126 NW 550. 

761. 

Cal.—Faylor v. Faylor, 136 Cal. 
oe Phillips v. Chappell, 16 Ga. 
249, 95 AmD 630; Dillman v. Cox, 23 
Ind. 440; Clendening v. Clymer, 17 

Ky.—Thomas v. Capps, 5 Bush 273. 

Md.—Justis v. Justis. 99 Md. 69, 
Md. 246; Parks v. Parks, 19 Md. 
323. 

2 a) 413. 
Y.—Palmer y. Culbertson, 143 


[$§ 260-262: 


tion are not conclusive and that parol evidence is. 
always competent to show the real consideration,*® 
it is held that the consideration of the transaction 
claimed to constitute an advancement may be shown 
by parol evidence, regardless of whether or not there 
was a written instrument of transfer or convey- 
ance reciting a consideration.*® 
money or property is passed from a parent to a 
child, the parent takes an evidence of indebtedness 
from the child, thus showing on its face that the 
transaction was a loan or sale creating an indebted- 
ness against the child, it has been held in some juris- 
dictions that parol evidence is inadmissible to show, 
as against the child, that an advancement and not a 
loan or sale creating an indebtedness was intended,?? 
but in other jurisdictions the contrary has been 


Where at the time 


Admissions and Declarations—aa. 


In jurisdictions where the statutes pro- 
vide that gifts or grants shall be deemed an advance- 
ment if charged in writing as such by the donor, 


N. Y. 213, 38 NE 199; Langdon v. 
Astor, 16 N. Y. 9; Parker v. Me- 
Cluer, 3 Abb. Dec. 454, 3 Keyes 318, 
1 Transcr. A. 240, 5 AbbPrNS 97, 36 
HowPr 301. 
C.—Ex p. Griffin, 142 N. C. 116, 
Williams, 


N. 

54 SE 1007. 

Eng.—Williams v. 32 
Beav. 370, 55 Reprint 145. 

33. Phillips v. Chappell, 16 Ga. 16; 
Hattersley v. Bissett, 50 N. J. Ea. 
577, 25 A 332; Thompson v. Smith, 
160 N. C. 256, 75 SE 1010; Ex p. 
Griffin, 142 N. C. 116, 54 SE 1007; 
Harper v. Harper, 92 N. C. 300. 

34. See supra § 258. 

85. See Evidence [17 Cyc 648 et 
seq]. 

Sones Ark.—Pate v. Johnson, 15 Ark. 

Cal.—Faylor v. Faylor, 136 Cal. 92, 
68 P 482. 

Seren tee eae v. Meeker, 16 Conn. 


Ga.—Tugegle v. Tuggle, 57 Ga. 520. 

Ind.—Rockhill v. Spraggs, 9 Ind. 
30, 68 AmD 607. 

Iowa.—Finch v. Garrett, 102 Iowa 
381, 71 NW 429. 

Ky.—McCray v. Corn, 168 Ky. 457, 
182 SW 640; Crafton v. Inge, 124 
Ky. 89, 98 SW 325, 30 KyL 313; 
Wakefield v. Gilleland, 18 SW 768. 13 
KyL 845; Sadler v. Huffhines, 12 SW 
715; Beatty v. Beatty, 5 SW 771, 10 
KyL 72; Gordon v. Gordon, 1 Metc. 
285; Powell v. Powell, 5 Dana 168 

La.—Clark v. Hedden, 109 La. 147, 
33 S 116. 

Md.—Parks v. Parks, 19 Md. 323; 
Stewart v. State, 2 Harr. & G. 114. 


Mo.—Dobbins v. Humphreys, 171 
Mo. 198, 70 SW 815. 
N. J.—Hattersley v. Bissett, 51 


N. J. Eq. 597, 29 A i187, 40 AmSR 532; 


Jakolete v. Danielson, (Ch.) 13 A 
pad Speer v. Speer, 14 N. J. Eq. 

N. Y.—Witbeck v. Waine, 16 N. Y. 
532; Sanford v. Sanford, 61 Barb. 
293, 5 Lans. 486; McCrea vy. Pur- 


mort, 16 Wend. 460, 30 AmD 103. 
Oh.—Williams v. Williams, 2 Oh. 
vey (Reprint) 478, 3 WestLMonth 


Pa.—Miller’s App.; .107. (Pasi 22n5 
Kingsbury’s App., 44 Pa. 460; Hay- 
den v. Mentzer, 10 Serg. & R. 329. 


S. C.—Youngblood v. Norton, 20 
S.C, Ba: 122. 

Va.—Bruce v. Slemp, 82 Va. 352, 
4 SE 692. 

W. Va.—Roberts v. Coleman, 37 


W. Va. 148, 16 SE 482: McClanahan 
Ne ea arpaton 36 W. Va. 34, 14 SE 


37. Fennell v. Henry, 70 Ala. 484, 
45 AmR 88; Russell v. Smith, 115 
Iowa 261, 88 NW 361. 

38. Bransford v. Crawford. 51 Ga. 
20; West v. Bolton, 23 Ga. 531; Con- 


‘ner v. Cruzan, 14 KyL 859. 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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neither the oral nor written declarations of the 
donor made at a time subsequent to the gift or grant 
are admissible on the question of whether there 
was an advancement.*® In other jurisdictions, how- 
ever, it is a general rule that the declarations of a 
donor made at or so near the time of making a 
gift or executing a conveyance as to constitute a 
part of the res geste are admissible in evidence to 
show whether an advancement was intended or 
not.4° Even in jurisdictions where the statutes are 
construed to render the intent of the donor imma- 
terial,*! yet where a right is sought to be built upon 
a parol gift of real property, although it may not 
be effectual to pass the title, it is competent to prove 
facts including statements of the giver to establish 
the true nature of the transaction.4* In some cases 
it is held that where there is proof that a child had 
property from his parent, subsequent declarations 
of the parent that the property was intended as an 
advancement and not an absolute gift are admis- 
sible against the child;** but in many other cases 
such declarations have been held inadmissible.#* It 
has also been held that where the obligation of the 


39. Ill.—Elliott v. Western Coal, 
ete., Co., 243 Ill. 614, 90 NE 1104, 
134 AmSR 398, 17 AnnCas 384. 


Miss. 24 
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Miss.—Wilson v. Beauchamp, 50 
Mo.—Nelson v. Nelson, 90 Mo. 460, 
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child is taken for money delivered to him, declara- 
tions of the parent that the transaction was an ad- 
vancement, and not a transaction creating an in- 
debtedness, are admissible against the child to prove 
that the transaction was an advancement,'> but the 
contrary has also been held;*® and in Pennsylvania, 
the rule is that subsequent declarations of the 
parent as to the transaction constituting an indebt- 
edness are admissible when and only when they con- 
form to acts and declarations which were contem- 
poraneous.47 While declarations of the parent are 
not admissible to prove the fact that the child 
received property from him, as the basis for es- 
tablishing an advancement,*® for, as has been said, 
this would enable a parent virtually to disinherit a 
child without making a will,*® and while it has been 
held that subsequent declarations of the intestate 
are incompetent to show a rescission of an advance- 
ment,°° yet on the other hand, declarations of the 
parent that advancements had not been made to a 
child are admissible in favor of the child;*! and, 
except in some jurisdictions,®? declarations of the 
donor subsequent to the gift of the property to a 


v. Hamilton, 111 Ind. 163, 12 NE 294; 
Harness v. Harness, 49 Ind. 384 
{overr Hamlyn v. Nesbit, 37 Ind. 284; 


Mass.—Hartwell v. Rice, 1 Gray 
587; Bulkeley v. Noble, 2 Pick. 337. 
Mich.—Power v. Power, 91 Mich. 
587, 52 NW 60. 
3 N. H.—Fellows v. Little, 46 N. H. 
ni 


Wis.—Arthur v. Arthur, 143 Wis. 
126, 126 NW 550. 

[a] Written declaration of donor 
made several years after gift.—‘'The 
question presented here is, can a 
gift by a parent to a child be shown 
to be an advancement by the written 
statement of the donor made years 
after the gift? ... The intention 
which will characterize a gift as an 
advancement is the intention of the 
donor at the time of making the gift, 
expressed in the manner required by 
the statute. The gift in this case 
became complete at the time of the 
delivery of the deed. ... She held 
the property without liability to ac- 
count for its value in the settlement 
of the estate. The instrument signed 
by her father after the conveyance 
to her could not in any way derogate 
from his grant, or annex to it the 
condition, not before existing, that 
she should account for the value of 
the land in the settlement of his es- 
tate or that it should be in full of 
her share.’ Elliott v. Western Coal, 
ete., Co., 243 Ill. 614, 618,. 909 NE 
1104, 184 AmSR 398, 17 AnnCas 884. 

40. Ala.—Fennell v. Henry, 70 Ala. 
484, 45 AmR 88; Autrey v. Autrey, 
87 Ala. 614; Merrill v. Rhodes, 37 
Ala. 449; Butler v. Merchants’ Ins. 
Co., 14 Ala. 777; Smith v. Smith, 21 
Ala. 761; Mitchell v. Mitchell, 8 Ala. 
414; O’Niel v. Teague, 8 Ala. 345. 

Wi x aah an se v. Belden, 20 Conn. 
322. 

Ga.—Wallace v. Owen, 71 Ga. 544; 
Nolan v. Bolton, 25 Ga. 352; Phillips 
v. Chappell, 16 Ga. 16. 

Ind.—Heady v. Brown, 151 Ind. 75, 
49 NE 805, 51 NE 85; Joyce v. Ham- 
ilton, 111 Ind. 163, 12 NE 294: Har- 
ness v. Harness, 49 Ind. 384; Duling 
v. Johnson, 82 Ind. 155; Woolery v. 
Woolery, 29 Ind. 249, 95 AmD 629; 
Baker v. Leathers, 3 Ind. 558; Hin- 
shaw v. Security Trust Co., 48 Ind. 
A. 351, 93 NE 567; Stauffer v. Mar- 
tin, 43 Ind. A. 675, 88 NE 363. 

Towa.— Ellis v. Newell, 120 Iowa 
71, 94 NW 463; Culp v. Price, 107 
Iowa 133, 77 NW 848; West v. Beck, 
95 Towa 520, 64 NW 599: Middleton 
v. Middleton, 31 Iowa 151. 

Md.—McCabe v. Brosenne, 107 Mad. 
490, 69 A 259; Justis v. Justis, 99 
Md. 69, 57 A 28; Dilley» v. Love, 61 
Md. 603; Graves v. Spedden, 46 Md. 
527; Cecil v. Cecil, 20 Md. 153. 


2 SW 413; Mumford v. Mumford (A.) 
194 SW 898. 

N. Y.—Sanford v. Sanford, 61 Barb. 
293, 5 Lans. 486; Alexander v. Alex- 
ander, 1 NYSt 508. 

Pa.—Oller v. Bonebrake, 65 Pa. 
338; Lawson's App., 23 Pa. 85; Har- 
ris’s App., 2 Grant 304; Christy’s app., 


1 Grant 369; In re King, 6 Whart. 
370; Stern’s Hst., 3" Pa: Dist.) 869, 
15 Pa.’ Co: 4 


Va.—McDearman v. Hodnett, 83 Va. 
281, 2 SE 643; Bruce v. Slemp, 82 Va. 
352, 4 SE 692; Watkins v. Young, 31 
Gratt. (72 Va.) 84; Arnold v. Bar- 
row, 2 Patt. & H. 1. 

Eng.—Fowkes v. Pascoe, L. R. 10 
Ch. 343; Williams v. Williams, 32 
Beav. 370, 55 Reprint 145; Dumper v. 
Denon 8 Gifford 5838, 66 Reprint 


“An advancement of money or 
other property from a parent to a 
child, as a general rule, is a ques- 
tion of intention, and this intention 
may be shown by the declarations 
of the parent on the subject, made 
at or near the time when the money 
or other property was turned over to 
the child.” Hinshaw v. Security 
aye Co., 48 Ind. A, 351, 93 NE 567, 
a 5 

41. See supra § 218. 

42. Isgrigg v. Isgrigg, 179 Ky. 260, 
200 SW 478. 

43. Autrey v. Autrey, 37 Ala. 614; 
Speer v. Speer, 14 N. J. Eq. 240, 248; 
Law v. Smith, 2 R. I. 244; 

“Tt is further urged that the decla- 
rations of the father are incompe- 
tent evidence to prove an advance- 
ment, Where the declarations of the 
father are made at the time of the 
transaction they are clearly admis- 
sible as a part of the res geste. Nor 
do I perceive any legal objection to 
declarations subsequently made, The 
declarations of the grantor subse- 
quent to the date of the conveyance, 
to show fraud, or otherwise to in- 
validate the title of the grantee, are 
clearly incompetent. But as before 
said, the design of the evidence is 
not to impeach the title of the gran- 
tee. It is not offered to prove that 
the deed is fraudulent or inopera- 
tive, but to show the purpose or in- 
tent with which the deed was made 
by the ancestor to avoid injustice and 
effect an equality as between the 
coheirs. Advancement is a question 
of intent, and may be shown by the 
declarations of the parent or the ad- 
missions of the child.” Speer v. 
Speer, supra. 

44. Ind.—Thistlewaite v. Thistle- 
waite, 132 Ind. 355, 31 NE 946; Joyce 


Woolery v. Woolery, 29 Ind. 249, 95 
AmD 630 so far as conflicting]; Du- 
ling v. Johnson, 32 Ind. 155. 

Iowa.—Ellis v. Newell, 120 Towa 
71, 94 NW 468; Middleton v. Middle- 
ton, 381 Iowa 151 (dying declara- 
tions). 

Ky.—Hill v. Hill, 122 Ky. 681, 92 
SW 924, 29 Kyl 201; Bailey v. Bar- 
clay, 109 Ky. 636, 60 SW 877. 

Mo.—Nelson vy. Nelson, 90 Mo. 460, 
2 SW 413; McDonald v. McDonald, 
86 Mo. A. 122. 

N. Y.—Weatherwax v. Woodin, 20 
Hun 518; Sanford v. Sanford, 61 Barb. 
293, 5 Lans. 486. 
near C.—Melvin v. Bullard, 82 N,. C. 


Tenn.—Merriman v. lLacefield, 4 
Heisk. 209; House v. Woodard, 5 
Coldw. 201; Garner v. Taylor, (Ch. A.) 
58 SW 758; Rains v. Hays, 2:Tenn. 
Ch. 669. 

45. Bransford v. Crawford, 51 Ga. 
20; West v. Bolton, 23 Ga. 531; 
Strode v. Beall, 105 Mo. A. 495, 79 
SW 1019 (placing the decision on the 
ground that such an admission is 
against the interest of the parent 
as tending to diminish his estate). 

46. Hicks v. Forrest, 41 N. C. 528; 
Garner y. Taylor, (Tenn. Ch. A.) 58 
SW_ 758. 

47. Frey v. Heydt, 116 Pa. 601, 11 
A 535; Merkle’s App., 89 Pa. 340. But 
see Porter v. Allen, 3 Pa. 390 (hold- 
ing that subsequent declarations of 
a parent that money for which a 
note or bond was executed by a child 
was intended as an advancement are 
admissible in evidence when part of 
the res geste, but not otherwise). 

48. Ky.—Bailey v. Barclay, 109 
Ky. 636, 60 SW 377. 

Mo.—Nelson v. Nelson, 90 Mo, 460, 
2 SW 4138; Ray v. Loper, 65 Mo. 
470; Waddell v. Waddell, 87 Mo. A. 
216. 


N. J.—Batton v. Allen, 5 N. J. Eq. 
99, 48 AmD 680. 
Pa.—Porter 'v. Allen, 3 Pa. 390. 
R. I.—Law v. Smith, 2°R. I. 244, 
49. Ray v. Loper, 65 Mo, 470. 
50. O'Neal v. Breecheen, 5 Baxt. 
(Tenn.) 604. 
pe Waddell v. Waddell, 87 Mo. 
Aly #2 


52. Thistlewaite v. Thistlewaite, 
132 Ind. 855, 356, 31 NE 946 [apply- 
ing Harness v. Harness, 49 Ind. 384, 
and overr Hamlyn v. Nesbit, 37 Ind. 
284, and Woolery v. Woolery, 29 Ind. 
249, 95 AmD 630] (where, in speak- 
ing of such declarations, the court 
said: “Nor do we think they are 
competent upon the ground that they 
were declarations against the inter- 
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child are admissible in favor of the child to show 
that the gift was intended as an absolute gift and 
Likewise, in case of a 
subsisting debt owing by the child to the parent 
and proved to be so by competent evidence, the 
declarations of the parent may be given in evidence 
on the part of the child to show that the parent 
had released the debt by declaring that it should 
be considered as an advancement.®* 

The admissions of the 
donee made after the making of the gift or the 
execution of the conveyance are admissible to show 
that an advancement was intended.®® 
contemporaneous written acknowledgment by the 
donee of the receipt of money or property as an 
advancement is competent evidence against him.°® 
(d) Accounts and Memoranda. Ac- 


not as an advancement.®® 


[§ 263] bb. Of Donee. 


[§ 264] 


est of the party by whom they were 
made, inasmuch as so far as his in- 
terest was concerned it was imma- 
terial whether the transfer of the 
money and property was by way of 
a gift or advancement’); Lowe _ v. 
Wiseman, 46 Ind, A. 405, 91 NE 364, 
92 NE 344; Johnson v. Cole, 178 N. Y. 
364, 367, 70 NE 873 [rev 76 App. Div. 
606, 78 NYS 489] (where the court 
said: ‘We consider the admission 
of such declarations as fraught with 
great danger and opening the door 
for fraudulent evidence tending to 
defeat the intention of parents who 
can no longer be heard in their own 
behalf’). 

58... Ala.—Clements v. Hood, 57 
Soe 459; Autrey v. Autrey, 37 Ala. 


Conn.—Johnson v. Belden, 20 Conn. 
322. Compare Hatch v. Straight, 3 
Conn. 31, 8 AmD 152 (holding that 
declarations of the grantor subse- 
quent to the delivery of a voluntary 
deed are inadmissible to rebut the 
presumption of advancement). 

Ga.—Wallace v. Owen, 71 Ga. 544; 
Phillips v. Chappell, 16 Ga. 16. 

TIowa.—Murphy v. Murphy, 95 Iowa 
271, 68 NW 697. 

Md.—Cecil vy. Cecil, 20 Md. 158. 

Mo.—Gunn v. Thruston, 130 Mo. 
339, 82 SW 654; Nelson v. Nelson, 90 
Mo. 460, 2 SW 413; Mumford v. Mum- 
ford (A.) 194 SW 898; Strode v. Beall, 
105 Mo. A. 495, 79 SW 1019; Mce- 
pouaie v. McDonald, 86 Mo. A. 

Va.—Watkins v. Young, 31 Gratt 
(72. Va.) 84. 

Eng.—Gilbert v. Wetherell, 2 Sim. 
re 254, 1 EngCh 254, 57 Reprint 

[a] Reason for rule.—‘“It is an 
elementary principle of the law of 
evidence that admissions of a party 
to a contract or transaction, when 
the same is in issue and on trial, 
are admissible when against the in- 
terest of the party making them but 
declarations in his interest are not 
admissible. The presumption is that 
a parent intends that his children 
shall share equally in his estate. 
Hence the further presumption that 
when he gives property to one of 
his children, in his lifetime, he in- 
tends the same as an advancement to 
such child with which he is to be 
charged on final distribution of his 
estate. Therefore, though the donor 
parts with all his interest in the 
property given, he still has an in- 
terest in having it charged as an ad- 
vancement in order that all his heirs 
may be made equal out of the prop- 
erty remaining at his death. It is 
therefore to his interest that the do- 
nation should be charged as an ad- 
vancement and any, subsequent ad- 
missions of the donbr to third per- 
sons that it was inténded as an ab- 
solute. gift would be made against 
his interest and would be admis- 
sible, not for the purpose of chang- 
ing the character of the transaction, 
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vancements, as 


[§ 265] (3) 


Likewise, a 


or of impeaching the title of the 
grantee but of rebutting the pre- 
sumption that it was intended as an 
advancement.” Gunn v. Thruston, 
130 Mo. 339, 846, 832 SW 654, 655. 
54. Levering v. Rittenhouse, 4 
Whart. (Pa.) 130. 
v. Hood, 57 


55. Ala.—Clements 
Ala. 459. 

Ga.—Barham v. McKneely, 89 Ga. 
812, 15 SE 761. 

Md.—McCabe v. Brosenne, 107 Md. 
490, 69 A 259; Graves v. Spedden, 46 
Md. 527. 

N. J.—Brands v. DeWitt, 44 N. J. 
Bq. 545, 10 A 181, 14 A 894, 6 AmSR 
909; Havens v. Thompson, 26 N. J. 
Eq. 3838. 

N. Y¥.—Stover v. Eycleshimer, 46 
Barb 84 [aff 3 Keyes 620]. 

N. C.—McDonald v. McDonald, 58 
N. C. 211, 75 AmD 434. 

Pa.—Summerville’s Hst., 129 Pa. 
631, 18 A 554; Kirby’s App., 109 Pa. 
41; Power's App., 63 Pa. 4438. 

Tex.—Sheperd v. White, 11 Tex. 
346 (holding that declarations of a 
donee in what purports to be his 
will concerning the nature of the 
conveyance are admissible against 
his wife and children). 

Weight of admissions of donee see 
infra 265. 

56. Heady v. Brown, 151 Ind. 75, 
49 NE 805, 51 NE 85; French v. 
Strumberg, 52 Tex. 92. 

57. Ala.—Mitchell v. Mitchell, 8 
Ala, 414. 

SECS an a v. Warner, 6 Conn. 
de 

Ga.—Langford v. Nabers, 86 Ga. 
449, 12 SE 648; Sims v. Sims, 39 Ga. 
108, 99 AmD 450. 

TIowa.—Whisler. v. Whisler, 117 
Iowa 712, 89 NW 1110. 

Ky.—Hill v. Hill, 122 Ky. 681, 92 
SW 924, 29 KyL 201; Ray v. Ray, 2 
Ky. Op. 181. 

Mo.—Nelson y. Nelson, 90 Mo. 460, 
2 SW 413; McDonald vy. McDonald, 
86 Mo. A. 122. 
ese H.—Fellows v. Little, 46 N. H. 

N. -J.—Van Houten v. Post, 33 N. J. 
Eq. 344. 

N. Y.—Lawrence v. Lindsay, 68 
N. Y. 108; Marsh v. Brown, 18 Hun 
819; Lawrence v. Lawrence, 4 Redf. 
Surr. 278; Benjamin v. Dimmick, 4 
Redf. Surr. 7. 

Oh.—Fels v. Fels, 1 Oh. Cir. Ct. 
420, 1 Oh Cir. Dec. 285. 

Pa.—Mengel’s App., 116 Pa. 292, 
9 A 489; Oller v. Bonebrake, 65 Pa, 
338; Miller’s App., 40 Pa. 57, 80 AmD 
555; Harris’s App., 2 Grant 304; 
Christy’s App., 1 Grant 3869; In re 
Hengst, 6 Watts 86; Kepperling’s 
Est., 21 LancLRev 46. 

Vt.—Weatherhead v. Field, 26 Vt. 
665; Rrown v. Brown, 16 Vt. 197. 

Accounts as satisfying statute re- 
oe advancement to be evidenced 

y ting see supra § 223 note 15. 

58. Johnson v. Belden, 20 Conn. 

59. Nelson v. Nelson, 90 Mo. 460, 
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counts and memoranda kept by the intestate are fre- 
quently resorted to on the question of advances,°* 
but it has been held that the memoranda must be in 
books kept by the intestate as a family book of ad- 


distinguished from a book of 


debtor’s accounts,®> and the entries must have been 
contemporaneous with the transactions recorded,®° 
and must have been made by the intestate or with 
his authority,°° although it is not necessary that the 
book entries were known to the donee.*2 


Weight and Sufficiency. An ad- 


vancement may be established by a preponderance 
of the evidence ;°? and in determining whether or not 
an advancement was made, the court or jury, in 
case of a jury trial, may and must accord proper 
weight to the declarations of the donor,** entries in 
his books of account,®* and the oral or written ad- 


2 SW 418; McDonald v. McDonald, 86 
Mo. A. 122. I 

60. Weatherwax y. Woodin, 20 
Hun (N. Y.) 518. 
Ses In re Hengst, 6 Watts (Pa.) 

62. Middleton vy. Middleton, 31 
Towa 151 (holding erroneous an in- 
struction that the evidence that an 
advancement was made must be ‘“con- 
clusive”’). But see Bell v. Champlain, 
64 Barb. (N. Y.) 396, 405 (where, in 
one part of the opinion, the court 
held that the trial judge correctly 
charged that it was for defendant to 
make out, by a fair balance of the 
evidence, that the conveyance in 
question was an advancement. to 
plaintiff, but, in another portion of 
the opinion said: “The plaintiff's 
right of recovery could not be de- 
feated, except by clear, distinct proof, 
satisfactory to the jury, establish- 
ing the equitable defence which the 
statute had authorized and allowed, 
that the plaintiff, in the lifetime of 
the deceased, had received, by way of 
advancement, her full and equal 
share of the estate of the deceased’). 

63. Conn.—Johnson v. Belden, 20 
Conn. 322. 

Ky.—Beatty v. Beatty, 5 SW 1771, 
10 KyL 72 (holding that declarations 
or statements by a father, that he in- 
tended a certain sum, which had been 
received of him by his son, as an 
advancement, will not prevail against 
the language of a mortgage secur- 
ing such sum, and in which it was 
treated as and stated to be a debt 
and not an advancement); Blackerby 
v. Holton, 5 Dana 520; Tompkins v. 
Carter, 15 KyL 1749; Metcalf v. 
Stubbs, 38 Ky. Op. 3388 (holding that 
a deed from a father to son “in con- 
sideration of $1.00 and the natural 
love and affection,” is higher and 
better evidence than mere state- 
ments, some contradictory, made sub- 
sequent thereto, by the father). 

Mich.—In re Ward, 73 Mich. 220, 
41 NW 481. 

Mo.—Ray v. Loper, 65 Mo. 470. 

N. Y.—Weatherwax v. Wododin, 20 
Hun 518; Alexander v. Alexander, 1 
NYSt 508. 

Pa.—Storey’s App., 83 Pa. 89; Law- 
son’s App., 23 Pa. 85; In re King, 6 
Whart. 370; Stern’s Est., 3 Pa. Dist. 
869; Homiller’s Est., 17 WklyNC 2388. 

Tenn.—Keys v. Keys, 11 Heisk. 425. 

Va.—Watkins v. Young, 31 Gratt. 
(72 Va.) 84. 

W. Va.—Neil v. Flynn Lumber Co., 
95 SH 523. 

Admissibility of declarations of 
donor see supra § 262. 

64. Beebe v. Hstabrook, 79 N. Y. 
246 [aff 11 Hun 523]; Fels v. Fels, 
1 Oh. Cir, Ct. 420; Yeich’s App. (Pa.) 
17 A 82; Murray’s Hst., 2 Chest. Co. 
seg 300; Brown v. Brown, 16 Vt. 
1 


1. 

[a] Book entries may control 
prior written instruments. Yeich’s 
App. (Pa.) 17 A 382; Murray’s Est., 
2 Chest. Co. (Pa.) 300. 


For later cases, developments and changes in the law see Butowierivs Annotations, same title, page and note number. 
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missions or acknowledgments of the donee.® Also 
outside of jurisdictions where the mode of evidenc- 
ing an advancement is positively prescribed by stat- 
ute, where there is no satisfactory evidence of what 
occurred at the time of the transfer of the prop- 
erty, and the papers in evidence do not determine 
the character of the transaction, the surrounding 
circumstances are to be looked to in ascertaining 
whether it ought to be considered as an advance- 
ment or otherwise.°® Among the surrounding  cir- 
cumstances to be considered, the most important are 
the amount and value of the property as compared 
with the whole estate and the number of children, 
keeping in view the presumption, unless it is re- 
butted by other evidence, that the parent meant to 
treat his children equally.°7 However, the admis- 
sions of the donee are not necessarily conclusive 
against him;®* and while it is sometimes held neces- 
sary that there be more evidence than the testimony 
of the donee to establish the fact that there was ° 
or was not an adyancement,’° yet the.fact that the 


65. Ill.—Bishop v. Davenport, 58 | 

Tl, 105. ; 
Mass.—Quarles v. Quarles, 4 Mass. 
0 


N. J.—Green v. Hathaway, 36 N. J. 
Eq. 471 (holding a statement of a 
son to a third person that he was 


381, 71 NW 429. 
527. 


240. 
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Iowa.—Finch v. Garrett, 102 Iowa 
Md.—Graves v. Spedden, 


Mo.—Ray v. Loper, 65 Mo. 470. 
N. J.—Speer v. Speer, 14 N. J. Eq. 


[18 C.J.] 939 


intestate kept an account of advancements and 
failed to charge his daughter with a sum of money 
for property he had let her husband have is: con- 
elusive that she should not be made to account for 
it.+ Applying these rules, the courts have held that 
the evidence in the particular cases under considera- 
tion was sufficient ’ or insufficient to establish an 
advancement,’* or was sufficient 74 or insufficient 
to rebut and overcome the presumption of an ad- 
vancement,’® or was. sufficient *® or insufficient to 
sustain the finding of the trial court as to the value 
of the advancement.77 

[§ 266] h. Trial—(1) Questions of Law and 
Fact. Where the case is tried before a jury, the 
question whether the donor intended a gift as an 
advancement,*® as well as the question of the amount 
of an advancement, is for the jury.*® 

[§ 267] (2) Verdict. Where the issue is 
whether or not the distributees are to be charged 
with advancements, the jury in its verdict should 
state what sums if any have been advanced *° and 

Tenn.—Garner v. Taylor, (Ch. A.) 
58 SW 758; McElroy v. Barkley, (Ch. 
A.) 58 SW 406. 

74. Ala.—Fennell v. Henry, 70 Ala. 
484, 45 AmR 88. 

72 Ga. 302. 


Ga.—Cutliff v. Boyd, 
Ill.—Brennaman v. Schell, 212 Ill. 


46 Md. 


indebted to his father for money 
which was to be deducted from his 
share insufficient to charge him with 
the money as an advancement). 

Pa.—Bucknor’s HEst., 7, Pa. Co, 
361. 

R. I.—Law v. Smith, 2 R. I. 244. 

Eng.—Scawin v. Scawin, 1 Y. & 
Coll, 65, 20 EngCh 65, 62 Reprint 792. 

Sufficiency of acknowledgment in 
writing by donee to satisfy statutory 
requirements see supra § 225. 

66. Ala.—Wheeler v. Glasgow, 97 
Ala..700, 11S. 758. 

Fla.—Lindsley v. McIver, 57 Fla. 
466, 48 S 628 

Ind.—Ruch v. Biery, 110 Ind. 444, 
11 NE 312; Dille v. Webb, 61. Ind. 
85. 

Iowa.—O’Connell v. O’Connell, 73 
Iowa 733, 36 NW_ 764. 

Ky.—Ford v. Ellingwood, 3 Metce. 
359. 

La.—Haile’s Succ., 40 La. Ann. 334, 
2 S 630 

Md.—Dilley v. Love, 61 Md. 603; 
Graves v. Spedden, 46 Md. 527. 

Mo.—Lisles v. Huffman, 88 Mo. A. 
143; McDonald vy. McDonald, 86 Mo. 
A, 122. 
riya J.—Peer v. Peer, 11 N. J. Eq. 

Pa.—Weaver’s App., 63 Pa. 309; 
Jones’ Est., 29 PittsbLegJ 89.° 

Ss. C.—yYoungblood v. Norton, 20 
Ss. C. Eq. 122; McCaw v. Clewit;)% 
Seo. Hq. 190. 

W. Va.—McClanahan yv. McClana- 
han, 36 W. Va. 34, 14 SE 419. 

Eng.—Bennet v. Bennet, 10 Ch. D. 
474. 

67. Ala.—Fennell v. Henry, 70 
Ala. 484, 45 AmR 88. 

Ga.—Tuggle v. Tuggle, 57 Ga. 520. 

Ind.—Ruch v. Biery, 110 Ind. 444, 
11 NE 312. 

Towa.—Culp v. Price, 107 Iowa 133, 
77 NW 848. 

Md.—In re Young, 3 Md. Ch, 461. 

Mo.—McDonald v. McDonald, 86 


Mo. A. 122. 

Pa.—Miller’s App., 107 Pa. 221; 
Boyd's App., 83 Pa. 89; Weaver’s 
App., 63 Pa. 309; Dutch’s App., 57 
Pa. 461; Harris’s App., 2 Grant 304; 
In re King, 6 Whart. 370; Murray’s 


Est., 2 Chest. Co. 300; In re Knabb, 
1 LegChron 311, 2 Woodw. 386. 

tage C.—McCaw v. Blewit, 7 S. C. 
9g 


90. 
W. Va.—McClanahan v. McClana- 


han, 86 W. Va. 34, 14 SE 419. 
68. Ala.—Clements v. Hood, 57 
Ala. 459. 


Hawaii—Matter of Hakau, 1 Ha- 


waii 471. 


N. Y.—Shrady v. Shrady, 42 App. 
Div. 9, 58 NYS 546. 

Pa.—-Harris’s App., 2 Grant 304; 
In re King, 6 Whart. 370 

{a] Tlustration.—Evidence of con- 
versations between heirs. several 
years after the death of their father, 
to the effect that one of the heirs 
stated that he was willing to pay the 
estate the amount he had received 
from his father, if others would do 
likewise, and that they had agreed 
to do so, is not sufficient to give 
the character of advancements to 
amounts so given. Shrady v. Shrady, 
42 App. Div. 9, 58 NYS 546. 

69. Doty v. Doty, 155 Pa. 285, 26 
A 548 (holding that where a son ac- 
cepts a conveyance of land from his 
father and gives his notes therefor, 
he cannot after his father’s death 
show that the transaction was in- 
tended as an advancement without 
precise proof by at least two wit- 
nesses). 

70. Gilmore vy. Gilmore, 137 La. 
162, 68.S 395. 

71. Lane v. Shearer, 5 Ky. Op. 613. 

72. lIowa.—Calhoun v. Taylor, 178 
Iowa 56, 159 NW 600; Hickey v. Da- 
vidson, 129 Iowa 384, 105 NW 678. 

Ky _—McCray Vv. Corn, 168 Ky. 457, 
182 Sw 640; Crafton v. Inge, 124 Ky. 
89, 98 Sw 325, 30 Kyl 313; Wil- 
liams v. Barnes, 5 KyL 925. 

Md.—McCabe vy. Brosenne, 107 Md. 
490, 69 A 259. ; 

Mo.—Dobbins v. Humphreys, 171 
Mo. 198, 70 SW 815; Pitts v. Metz- 
ger, 195 Mo. A. 677, 187 SW 610. 


Tex.—Butler v. Lollar, (Civ. A.) 
199 SW 1176. 
73. Ill.—Marshall v. Coleman, 187 


peer 556, 58 NE 628 [mod 89 Ill. A. 


iby a GiaveR v. Motherhead, 7 Ky. 
p 4 

Mich.—Sprague v. Moore, 130 Mich. 
92, 89 NW. 712. 

Miss.—Kemp v. Turman, 104 Miss. 
501, 61 S 548. 

Mo.—Carpenter v. Coats, 183 Mo. 
52, 81 SW 1089; Mumford v. Mum- 
ford, (A.) 194. SW 898. 

Nebr.—Lodge v. Fitch, 72 Nebr. 
652, aS NW 338. 

N. J.—Grumley v. 
N. J: Eq. 568, 52 A 381. 

N. Y.—In re Bennington, 67 Misc. 


aaamiey, 63 


363, 124 NYS _ 829. 

N. C.—Hollister vy. Attmore, 58 
Ne iG3378: 

Oh.—Medill vy. Fitzgerald, 15 Oh. 
Cir. Ct. 415, 8 Oh. Cir. Dec. 129. 


Pa.—In re Strickler, 182 Pa. 253, 37 
A 999; Stine’s Est., 15 Pa. Dist. 889. 


ave 72 NE 412; Bay v. Cook, 31 Il. 


Iowa.—Bash vy. Bash, 165 NW 399; 
Kinney v. Newbold, 415 Iowa 145, 
88 NW 328. 

Kan.—Packard v. Packard, 95 Kan. 
644, 149 P 404. 


nS re v. Robards, 9 Kyl 
RE Mass.—Scott v. Scott, 1 Mass. 
27. 
Pes ees v. Huffman, 88 Mo. A, 
N. J.—Batton vy. Allen, 5 N. J. 
Eg. 99, 43 AmD 630. 
N. Y.—Bruce_ v. Griscom, 9 Hun 
280 [aff 70 N. Y. 612 mem]. 
Pa.—Roland v. Schrack, 29 Pa. 


125; High’s App., 21 Pa. 283; Bittle 
v. Bittle, 2 Mon. 17; Murray’s Est., 


2 Chest. Co. 300; Buchanan’s BEst., 
2 Chest..Co. 74; Weaver's Est., 5 
LancBar 24 [aff 6 LancBar .6]; 
Lang’s Hst., 16 PittsbLegJNS 9}; 


Jones’ Est., 12 PittsbLegJNS 89. 

S. C.—Elrod v. Cochran, 59 S. C. 
467, 38 SH 122; White v. Moore, 23 
S. C. 456. 


Tenn.—Mann y. Mann, 12 Heisk. 
245; House v. Woodard, 5 Coldw. 196; 
Vaden v. Hance, 1 Head 300. 

Tex.—Ruiz v. Campbell, 6 Tex. Civ. 
A. 714, 26 SW 295. 

Vva-—Clary v. Spain, 119 Va. 58, 89 
SE_ 130. 

Eng.—Stock v. McAvoy, L. R. 15 
Eq. 55; Christ’s Hospital v. Budgin, 
2 Vern. Ch. 683, 23 Reprint 1043. 

[a] Thus, the making of deeds by 
a father to all his children at the 
same time, by which the girls re- 
ceived forty acres and the boys 
eighty acres, and the father’s expla- 
nation that he gave the boys more 
because they had remained longer 
with him and rendered greater serv- 
ices, are facts sufficient to rebut the 
presumption of advancements. Lisles 
v. Huffman, 88 Mo. A. 143. 

75. White v. White, 52 Ark. 188, 
12 SW 201; Phillips v. Phillips, 90 
Iowa 541, 58 NW. 879; White v. 
White, 72 W. Va. 144, 77 SE 911. 

76. Dobbins v. Humphreys, 171 
Mo. 198, 70 SW 815. 

77. Myers v. Brown, 110 SW 402, 
383 KyL 525. 

78. Robinson v. Robinson, 45 Ark. 
481; Shaw v. Kent, 11 Ind. 80: Stew- 
art v. State, 2 Harr. & G. (Md.) 114; 
Palmer v. Culbertson, 20 NYS 391 
[aff in 143 N. Y, 213, 38 NE 199]. 


79. State v. Jameson, 3 Gill & J. 
(Md.) 442. 
mer he Andrews v. Halliday, 63 Ga. 


hai 
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to whom.§t 
[§ 268] i. 


ber of his family to it.** 
[§ 269] j. 


peal.®* 


ment of error relative thereto.®® 


[§ 270] k. Costs.8° Where an issue is made up 
to ascertain the amounts each of several distribu- 
tees have received from the estate as advancements, 
the costs of the proceeding should be charged jointly 
On the other hand, the fact that 


upon the estate.®” 
sat Andrews v. Halliday, 63 Ga. 

3. 
82. See generally New Trial [29 
Cyc 707]. 

83. Hubbard v. Brooks, 86 Ga. 449, 
12 SE 648. 

84. Gaillard v. Duke, 57 Ala. 619. 

85. Nelson v. Brown, (Tex. Civ. 
A.) 111 SW 1106. 

86. See generally Costs 15 C. J. p 


87. , Mitchell v. Mitchell, 8 Ala. 414 
(holding that the costs should not 
be charged against those most active 
in making objections). 

88. Wakefield v. Gilleland, 18 SW 
768, 138 KyL 845. 

89. McCray v. Corn, 168 Ky. 457, 
182 SW _ 640. 

[a] This is true where intestate 
really had no estate to settle, she 
having left neither personal property 
of substantial value nor debts, the 
court saying that while in a sense 
the suit was brought for the settle- 
ment of her estate, yet in a larger 
sense it was brought for the purpose 
of charging advancements. McCray 
v. Corn, 168 Ky. 457, 182 SW 640. 

90. Cross references: 

Liability of devisees and legatees for 
debts of testator see Wills [40 Cyc 
2060 et seq]. 

Liability of estate of decedent for 
debts and obligations see Execu- 
tors and Administrators [18 Cyc 
405 et seq]. 

Presentation and allowance of claims 
against estate of decedent see Hx- 
ecutors and Administrators [18 Cyc 
448 et seq]. 
aon See generally cases infra note 


92. U. S.—Longpre v. Diaz, 2387 
U.S. 612,''35 “SCt 731,"59 Li. ed! 1080: 
McLaughlin v. Potomac Bank, 7 How. 
220, 12. L. ed. 675; Telfair v. Stead, 
2 Cranch 407, 2 L. ed. 320; Florida 
Mortg., etc., Co. v. Finlayson, 91 Fed. 
13, 16, 33 CCA 307 (stating the law 
of Florida as follows: ‘Under the 
statutes of descent, the lands of an 
intestate descend to his heirs subject 
to the payment of debts, and subject 
to all the incidents of administra- 
tion. The heirs’ title is burdened 
with this incumbrance, and liable to 
be defeated by a sale of the land for 
the payment of the debts of the an- 
cestor’’). 

Ala.—Randolph v. Vails, 180 Ala. 
82, 60. S 159. 

Alaska. —RBinswanger v. Henninger, 


1 Alaska 509. 
Colo.—Fastes v. alley, 51 Colo. 
er v. Betts, 47 


LOG MYT SUPE ITS6s | Pal 
Colo. 428, 107 P 816. 

Parkhurst, 1 
Root 268; Phelps v. Miles, 1 Root 
162. 


Conn.—Winslow  v. 
Del. rae re Ward, 95 A 350. 


New Trial.32. A memorandum of the 
donor tending to show that he had made advance- 
ments does not warrant the reopening of an estate 
after a decree finding that no advancements had 
been made, where it appears to have been made 
many years before the donor’s death and it is not 
shown that he ever called the attention of any mem- 


Appeal and Error. Where the ques- 
tion of advancements is tried by the court without 
a jury, its decision on the facts is reviewable on ap- 
However, the failure of the trial court to 
treat a certain conveyance of land as an advance- 
ment will not be reviewed where there is no assign- 
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such matter.’§ 


[§ 271] 


ye eee v. Montgomery, 8 


Tll.—Monroe v. Becker, 283 Ill. 42, 
118 NE 1025 [rev 204 Ill. A. 467, 


Ga. 


474]; Vansyckle v. Richardson, 13 
ad one People v. Rardin, 171 Ill. 


Ind.—Maitlen v. Maitlen, 44 Ind. A, 
559, 89 NE 966; Owen Creek Presb. 
Church v. Taggart, 44 Ind. A. 3938, 
89 NE 406. 

Iowa.—Security F. Ins. Co. v. Han- 
sen, 104 Iowa 264, 73 NW 596. 

Kan,—Fletcher v. Wormington, 24 
Kan. 259. 

Ky.—Ison v. Haleomb, 136 Ky. 523, 
124 SW 813; Alderson v. Alderson, 
120 Ky. 666, 671, 87 SW 810, 27 KyL 
1067 (holding that the common-law 
rule that the heir took the realty by 
descent free from the debts of the 
ancestor was changed in Kentucky 
by statute in 1797 and that “since 
that time the heir or devisee takes 
by descent or devise the property of 
the ancestor, subject to all valid 
claims against the ancestor’s estate}; 
taking it with all the burdens he left 
upon it. Lands which descend or are 
devised are regarded in equity as 
funds for the payment of debts of 
the ancestor, and the heirs or dev- 
isees should be regarded in chan- 
cery as holding the same as a trust 
fund or property”); Duncan v. Gaines, 
9 Ky. Op. 839; ingrain v. Plummer, 2 
Ky. Op. 262. 

La.—Zeller’s Suce., 140 La. 449, 78 
S 263; Aronstein’s Suce., 51 La, Ann, 
1052, 25 8 932; Sevier v. Sargent, 25 
La. ‘Ann. 220; Harkins’ Succ., 2 La. 
Ann. 9238. 

Mich.—Marvin v. Bowlby, 142 Mich. 
245, 105 NW 751, 113 AmSR 574, 4 
LRANS 189, 7 AnnCas 559: Flood 
v. Strong, 108 Mich, 561, 6 NW 478; 
Armstrong v. Loomis, 97 ich. 577, 
56 NW 938; Burns v. Berry, 42 Mich. 
176. 3 NW. 924. 

Minn.—State v. Ramsey County 
Prob. Ct., 25 Minn; 22, 

Miss.—Savings, ete., Assoc. v. Tart, 
81 Miss. 276, 32 S 115; Hargrove v. 
Barkin, 50 Miss. 194. 

Mo.—Potts v. Smith, 178 SW 881; 
Higbee v. Billick, 244. Mo, 411, 148 
SW 879; Jackson v. Bowles, 67 Mo, 
609; Metcalf v. Larned, 40 Mo. 


52, 
N. J.—Northrup v. Roe, 10 N. J. 
1 OO Ie a Be 
N. Y.—lLyons Nat. Bank v. Schuler, 
115 App. Div. 859, 101 NYS 62 (hold 
ing ‘that the interests of a widow 
and children in real. property de- 
scending from the deceased husband 
and father are subject to the debts 
of the decedent, whether liens on his 
estate or not). 
ant .—Overturf v. Dugan, 29 Oh, St. 
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a eoheir or codistributee who defends a suit to com- 
pel him to account for advancements is also the 
administrator does not entitle him to reimbursement 
from the estate for attorney’s fees paid by him in 


Even where a nominal attorney’s 


fee is recoverable, its disallowance is not necessarily 
reversible error.®® 

C. Debts of Intestate and Incum- 
brances on Property—1. 
courts recognize the rule that at common law the 
liability of an heir for the debts of his ancestor is 
confined to debts on specialties wherein he is named 
and bound,” this limitation has been so generally re- 
moved by statute that it may be laid down as a 
general rule that heirs and distributees take prop- 
erty of the intestate subject to his debts and in sub- 
ordination to the rights of his ereditors.°* However, 
in applying this general rule, it must be remembered 
that where it is sought to enforee the statutory lia- 
bility of an heir or distributee, the case must be 
brought within the terms of the statute;°® that @en- 


In General.°° While the 


155 P 


Pa.—De Witt v. Lehigh Valley R, 
Co., 21,Pa. Super. 10. 

Tex.—Gibson v. ett L yh idbis (Tex. 
Civ. A.) 154 SW 694, 700 (where the 
court said: “The statute [article 
3235, R. Stats. 1911], which has been 
in effect since 1876, provides that, 
when a parent dies intestate, his es- 
tate vests immediately in his heirs 
at law; and all of such estate shall 
be liable and subject in the hands 
of the heirs to the payment of the 
debts of the deceased’). 

Va.—Martin v. Columbian Paper 
Co., 101 Va. 699, 44 °SH 918; faux 
Meadows Land,’ ete.,- Co. v. cGa- 
vock, 96 Va. 131,’ 380 SH 460. 

‘Tt is the settled law that the 
real estate of a decedent descends 
to his heirs charged with the pay- 
ment of hjs debts.” Maitlen v, Mait- 
len, 44 Ind. A, 659, 89 NIX 966, 968, 

“The title to real estate is cast by 
descent on the heir on the death of 
his ancestor burdened with the para- 
mount right in the creditors of the 
ancestor to have their debts paid, 
Under the very old law in Missouri, 
as elsewhere, a creditor could pursue 
the person as well as the property of 
his debtor. The person is now free 
from his pursuit (for which grace 
many of us may be truly glad that 
we live in these times and not for. 
merly), but he may still in life or 
death pursue the property and take 
enough of it to satisfy his claim. 
Heirs, therefore, take cum onere and 
sub modo to that extent,’ Higbee 
Ria 244 Mo, 411, 424, 148 SW 


Liability of heirs and distributees 
for particular debts and obligations 
see infra §§ 2838-304. 

Lien of creditors on a4 ites do- 
scended see infra §§ 288-29 

93. U. S.—Springfleld v, Hurt, 15 


Fed. 307. 
Ill.—-Peo. v. Brooks, 123 111, 246. 
Hoffman v. Wilding, 85 


14 ND 30; 
Til. 453. 

Ga.—Hardy v. Hardy, 148 Ga. 708, 
86 SE 780. 

Ind,—Clevinger v. Matthews, 165 
Ind, 689, 76 NiO 642; Wisher v, Tuller, 
122 Ind. 31, 28 NE 523, 

Mass.—Anderson _ v. Metropolitan 
ne Exch., 198 Mass. 76, 84 NE 


120. 
aa Y.—Selover v. Coe, 68 N. Y. 488, 


“As the statute has made provision 
for cases in which heirs or next of 
kin may be liable for the contracts 
and debts of a deceased person, these 
enactments are controlling. They 
must, therefore, be considered as es- 
tablishing the law upon the subject, 
and superseding any other rule 


APA tiga rep: Poe v. Miner, 


For later cases, “developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§§ 271-273] 


erally, although not always, the personal estate of 
the intestate must be first subjected to the payment 
of his debts before the remedy against the heir on 
account of real property descended to him can be 
enforced;°* that while similar rules may obtain as 
to the liability of legatees and devisees for the 
debts of the testate,®® the rules here considered are 
not necessarily applicable where persons take by 
will, and not by descent;°* that heirs as such are 
not liable for the debts of a person other than the 
intestate,°? nor for the debts of the intestate on 
account of lands which they have acquired by pur- 
chase, rather than by descent;°* and that in par- 
ticular cases the difficult question is ordinarily not 
whether the heirs and distributees are liable gen- 
erally for the debts of the intestate, but whether 
this liability may be enforced by a direct action 
against the heirs and distributees, rather than by 
a pursuance of the modes prescribed by statute for 
the presentation and enforcement of claims in ad- 
ministration proceedings.°® 

[§ 272] 2. What Law Governs. “Real estate is 
administered according to the laws of the state in 
which it is situated, and if by the laws of such 
state, at the time of the death of the owner, it is 
regarded as assets, it is subject to the debts of the 
decedent, irrespective of the residence of his heirs 
or creditors; but if it is not so regarded, it cannot 
be subjected to the debts of its deceased owner in 
the hands of his heirs.2. The liability of the next 
of kin who have received personal property of the 
decedent for his debts,is governed by the law of the 
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place where the intestate was domiciled at the time 
of his death. Also the liability of heirs for the 
debts of the decedent is governed by the law in 
foree at the time they actually receive the prop- 
erty. 

fs 273) 3. Construction and Operation of Con- 
stitutional and Statutory Provisions Generally. The 
remedies given by statute against heirs and distri- 
butees for their ancestors’ debts are given in addi- 
tion to the common-law remedies which are not 
abrogated,> unless the enactment provides a dif- 
ferent remedy by which the same result may be ac- 
complished, in which ease the common law will be 
regarded as modified to the extent to which such 
remedy is given.6 The English statutes upon this 
subject enacted during the colonial period were 
operative in America as well as in England, be- 
coming a part of the common law, and have been 
held to be in force in some states, except in so far 
as they have been abrogated or repealed by sub- 
sequent statutes upon the same subject;’ and there- 
fore statutes designed to charge the estates of de- 
cedents with the payment of their debts assert a gen- 
eral principle of the common law, which is to be 
made effective by enactments providing the mode 
of enforcing the remedy.8 Sometimes a remedy 
given by one statute is deemed to be given in addi- 
tion to a remedy provided by another.® Such stat- 
utes do not operate retrospectively,!° unless they 
affect the remedy only. The statutes will be read 
and construed together as forming one body of 
laws.12 With respect to the class of persons desig- 


which may previously have existed.| Caywood v. Medsker, 84 Ind. 520 2. Brown v. Bashford, 11 B. Mon. 
The claim of the plaintiff is based | [dist Hendrix v. Sampson, 70 Ind.| (Ky:) 67, 52 AmD 559; Watts v. 
upon the theory that the heir at law] 350]; Armstrong v. Cavitt, 78 Ind.| Bush, 6 KyL 740; Austin v. Gage, 9 
or next of kin, who has received a|476; Louden v. James, 31 Ind. 69;] Mass. 395; U. S. v.. Crookshank, 1 
portion of the property of the de-| Holliday v. Miller, 28 Ind. A. 121,} Edw. (N. Y.) 233. .Compare Taylor 


ceased, is liable to the extent of the 


62 NE 291), (3) or other heirs liable 


v. Jefferson, 167 Ky. 454, 180 SW 


amount received upon the contract 
alleged and proved to have been made 
with the intestate. This, we think, 
cannot be upheld, as will be seen by 
a careful examination of the _ pro- 
visions of the Revised Statutes bear- 
ing upon the subject. A reference to 
these will show conclusively that no 
such case was intended to be, or 
actually is, provided for; and that 
the plan adopted for the payment 
of the debt of a deceased party is at 
variance with the idea that an action 
will lie in favor of the debtor and 
against the heir at law, under the 
facts proved.” Selover v. Coe, supra. 
[a] The reason of the rule is that 
such statutes are in derogation of 
the common law and therefore the 
creditor must bring himself fully 
within the statutory conditions upon 
which his right rests. Clevinger v. 
Matthews, 165 Ind. eae 76 NE 542, 


94. See infra § 2 
95. See Wills tio Cye 2060 et 


seq]. ; 
96. Hill v. Gianelli, 221 Tll. 286, 77 
NE 458. 112 AmSR 182; Hay v. 


Boling, 162 Ill. A. 55. 

97. Peo. v. Rardin, 171 Ill. A. 226; 
Flenner v. Travellers’ Ins. Co., 8 
Ind. 164; Flenner v. Benson, 89 Ind. 
108; MecClamrock v. Ferguson, 88 Ind. 
208; Caywood v. Medsker, 84 Ind. 
520 {dist Hendrix v. Sampson, 70 Ina. 

; Armstrong v. Cavitt, 78 Ind. 
; Louden v. James, 31 Ind. 69; 
Holliday v. Miller, 28 Ind. A. 121, 62 
NE 291; Breckenridge v. Floyd, 7 
Dana (Ky.) 456; Gilroy v. Richards, 
26 Tex. Civ. A. 355, 63 SW 664. 

{a] Thus (1) heirs are not liable, 
on account of real estate descended 
to them, for the debts of the wife 
of the intestate. Breckenridge vy. 
Floyd, 7 Dana (Ky.) 456; Gilroy v. 
Richards, 26 Tex. Civ. A. 355, 63 SW 
664. (2) Neither are forced (Flenner 
v. Travellers’ Ins. Co., 89 Ind. 164; 
Flenner v. Benson, 89 Ind. 108; Mc- 
Clamrock y. Ferguson, 88 Ind. 208; 


for the debts of the husband of the 
intestate (Peo. v. Rardin, 171 Ill. A. 
226). (4) Under a statute providing 
that under certain circumstances the 
property of an intestate shall be dis- 
posed of in the same manner as if a 
parent had outlived him and died in 
its possession and ownership, the 
heirs are not subject to the debts 
owing by the deceased parent to per- 
sons other than the intestate, The 
statute furnishes the rule for deter- 
mining the intestate’s heirs and 
should not be held to mean literally 
that the property is to be disposed 
of in all respects exactly as if the 
parent had died in its possession and 
ownership. “The principle by which 
an inheritance is charged with a debt 
owed by an ancestor, descent from 
whom gives the heir his title, seems 
never to have been applied to an in- 
debtedness owed to any one other 
than the person from whom the prop- 
erty is inherited, and we do not think 
it can be so extended as to enable 
general creditors of a parent to reach 
property inherited after his death by 
one of his sons from another.”. Ma- 
laney. v. Cameron, 99 Kan. 424, 425, 
161 P 1180, 98 Kan. 620, 159. P.19 
[additional reh den 99 Kan. 677, 162 
Bede 2 Vs 

Liability of heirs of heir or dev- 
isee see, infra § 279. 

98. Thompson v. Gotham, 9 Oh. 
170. And see infra § 297. 

Right of action and conditions 
precedent see infra § 308. 

1. Zeller’s Suce., 140 La. 449, 73 
S 263; Dickinson v. Hoomes, 8 Gratt. 
(49 Va.) 353. 

fa] Iustration—Where by the 
laws of Kentucky lands in that state 
are subject to the debts of the de- 
ceased owner, his heirs residing in 
Virginia may be compelled in equity 
to account therefor as a trust for the 


payment of the decedent’s debts. 
Dickinson v. Holmes, 8 Gratt. (49 
Va.) .353. 


801 (stating that under the present 
statutes the heir is liable to the ex- 
tent of the assets received and that 
it is immaterial whether the prop- 
erty descended is located in the state 
or elsewhere). 

[a] Tlustrations.—(1) Real estate 
in the hands of the heir is not sub- 
ject to debts due from its deceased 
owner to the United States, unless 
it has been made assets by the law 
of the state where it is situated. 
U. S. v. Crookshank, 1 Edw. (N. Y.) 
238. (2) Lands descending in another 
state are not assets in Massachu- 
setts by which the heir of a covenan- 
tor may be there charged. Austin v. 
Gage, 9 Mass. 395. 

8. Bullard v. Perry, 66 Vt. 479, 29 
A 787; Hairston v. Medley. 1 Gratt, 
(42 Va.) 96; De Ende v. Wilkinson, 
2 Patt. & H. (Va.) 663. 

4. Binn v. McDonald, 92 Tex. 604, 
46 SW_ 787, 48 SW_ 571, 50 SW 931 
[rev (Civ. A.) 38. SW 384 ]. 

5. Monroe v. Becker, 283 Ill. 42, 
118 NE 1025 [rev 904 Tl. A, 467, 
474]; Crocker v. Smith, 10 Ill. A. 376. 

6. Rex v. Creel, 22 W. Va. 373. 

7.  Ticknor v. Harris, 14 N. H. 272, 
40 AmD 186; Suckley v. Rotchford, 
12 Gratt. (53 Va.) 60, 65 AmD 240. 

8... Ticknor v. Harris, 14 N. H. 272, 


40 AmD 186. 
9. Hill v. Moore, 131 App.. Div. 
Y. 633, 


NYS 289 [aff 198 N. 
mem, 92 NE 1086 mem]. 
10. Staples v. Staples, 85 Va. 76, 


7 SE199. 

ll. Read v. Patterson, 1384 N. Y. 
128, 31 NE 445. 

12. Md.—Baltzell v. Foss, 1 Harr. 
& G. 504 

Mass.—Forbes v. Harrington, 171 
Mass. 386. 50 NE 641. 

Minn.—Bryant v. Livermore, 20 
Mion. 313. 

N. Y.—Reed v. Lozier. 48 Hun 50. 


Tenn.—Anderson v. Clark, 2 Swan 
ze 


6. 
Ta] Statutes in pari materia— 
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nated by a statute giving remedies in favor of cred- 
itors the statute will be strictly followed so far as 
actions against heirs on the contracts of their an- 


cestors are concerned.'§ 


A constitutional provision vesting in probate 
courts exclusive jurisdiction of matters of admin- 
istration of the estates of deceased persons repeals 
by implication a statute limiting the time within 
which creditors of decedents, failing to prove their 
claims before commissioners appointed by the courts, 
might proceed directly against heirs, legatees, and 


distributees.'* 

Where a statute made lands of de- 
cedents in the hands of their heirs 
or devisees liable for the decedent’s 
debts, where the personalty was in- 
sufficient, and a subsequent provision 
subjected lands acquired by nonresi- 
dents, by descent or devise, to the 
same liability, without any provision 
as to deficiency of the personalty, 
it was held that as such_ statutes 
were in pari materia the deficiency 
ot the personal estate must be shown 
before the lands of nonresidents ac- 
quired by descent or devise could be 
made liable for decedent's debts, 
Baltzell v. Foss, 1 Harr. & G. (Md,) 
504, 

18. Whitaker v. Young, 2. Cow. 
(N. Y.) 569 (holding that a statute 
regulating proceedings against joint 
debtors, where all cannot be brought 
into court, was held not to apply in 
proceedings against heirs, where only 
some of them were under arrest, in 
an action on a contract of their an- 
cestor). 

14. Harris v. Watson, 56 Ark, 574, 
20 SW 529. 

15. See infra § 275. 

16, Eastes v. Walley, 51 Colo. 
166, 117 P 186; Martin v. Jennings, 
62 S. C. $71, 29 SE 807. 

fa] Where an heir takes posses- 
sion of all the estate, both real and 
personal, of the decedent, he or she 
is liable for the indebtedness. “It 
appears the action is against the de- 
fendant in her individual capacity, 
the basis of which is that she has 
secured possession and control of all 
the property of the estate of her de- 
ceased husband, without discharging 
the indebtedness against it... . Ac- 
cording to the averments of the com- 
plaint, this indebtedness consists of 
valid and existing claims against the 
estate, to discharge which the prop- 
erty of the estate should have been 
applied, The defendant was = ap- 
pointed administratrix of the estate. 
Thereafter all the property of the 
estate, real and personal, which ap- 
pears to have been held in trust by 
others, was transferred to her; that 
soon thereafter she resigned, and 
took and carried away from the state 
all of the personal property of the 
estate; that the administration pro- 
ceedings have not been closed, nor 
have the claims sued upon been paid 
or passed upon, though duly filed in 
the county court, where the adminis- 
tration proceedings were pending; 
that the value of the estate far ex- 
ceeded the amount of the indebted- 
ness against it; that deceased left no 
will; and that defendant is an heir 
of his estate. We think these facts 
render her personally responsible for 
the indebtedness set out in the sev- 
eral causes of action. She took the 
property of the estate as an heir of 
deceased, subject to the payment of 
the indebtedness against the estate, 
An heir into whose possession all the 
property of an estate has come, in 
the circumstances narrated in the 
complaint, can only be excused from 
the payment of its debts by showing 
that such property igi Insuttictent for 
that purpose, Freen v. Tanev, 16 
Colo. 898, 27 P 249: Dowling v, Dowl- 
ing, 2°'Colo. A. 28. 80 P 60. This 
showing she not only failed to make, 
but, from the averments of the com- 
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Liability—a. 


traet.!7 


plaint, which, for the purpose of the 
demurrer, she conceded to be true, 
she received all the property of the 
estate, of the value of seventy-five 
thousand dollars, and that the indebt- 
edness against the estate contracted 
by her husband did not exceed fifteen 
hundred dollars.” EHastes v. Walley, 
51 Colo. 166, 169, 117 P 1386. 

17. Martin v. Jennings, 62 S. C. 
3871, 29 SH 807. 

18. Statutes making heir person- 
ally Uable after conveyance by him 
see infra § 805. 
gtk: Tll.—Branger v. Lucy, 82 Ill, 

Miss.—Johnson v. Wilkins, 109 
Miss, 598, 68 S 854. 

N. C.—Hinton v. Whitehurst, 71 
N. C. 66. 

Pa.—Coulter v, Shelby, 389 Pa. 358. 

Tex.—Blinn v. McDonald, 92. Tex. 
604, 46 SW 787, 48 SW 571, 50 SW 
981; Hamlet v. Leicht, (Civ. A.) 187 
SW 1004; Brandenburg v. Norwood, 
(Civ. A.) 66 SW 587. 

W. Va.—Doempsey.v. Poore, 75 
W. Va, 107, 88 SEH 800; Crawford vy. 
Turner, 58 W. Va. 600, 52 SE 716, 
112 AmSR 1014, 

“Heirs, devisees, and legatees who 
receive property belonging to an es- 
tate against which unpaid claims ex- 
ist do not thereby become personally 
liable to the claimants for the value 
of the property so received; the rem- 
edy being to enforce a lien against 
the property In their hands.” Hamlet 
y. Leicht, supra, 

Whether personal judgment can be 
rendered against heir or distributee 
for debt of ancestor see infra § 3828. 

20. U. S—M'Learn v. Wallace, 10 
Pet. 625, 9 L. ed. 559; Newbery v. 
Wilkinson, 190 Fed. 62, 66 [aff 199 
Fed. 678, 118 CCA 111 and cit Cyc]; 
Goshorn v. Alexander, 10 F. Cas, No. 
5,630, 2 Bond 158. 

a ee v. Thomas, 54 Ala. 

Ark.—Purcelly v. Carter, 45 Ark. 
299; Williams v. Ewing, 81 Ark. 229. 

Tll.—Hill_v. Hill, 264 Ill. 219, 106 
NE 262; Mackin v. Haven, 187 Til. 
480, 58 NE 448 [aff 88 Tll. A. 434]; 
Branger v. Lucy, 82 Tll. 91; Vanmeter 
v. Love, 88 Tll. 260; Van Vuren v. 
Longstreet, 108 Tll. A. 159; Tennant 
v. Neal, 20 Til. A, 5671. 

Ind.—Harrison Nat. Bank v. Cul- 


bertson, 147 Ind. 611, 45, NE 657, 
47 NE 18; Windell v. Trotter, 127 Ind. 
882, 26 NE 828; Leonard vy. Blair, 59 
Ind, 510; Rinard v. West, 48 Ind, 159; 
Bryan v. Blythe, 4 Blackf. 249. 

Kan.—Hamblin v. Rohrbaugh, 3 
Kan.’ A, 181, 42 P8384. 

Ky.—Taylor v. Jefferson, 167 Ky. 
454, 180 SW 801; Bradley y.. Bays, 
161 Ky. 108, 170 SW 604; Cline v. 
Waters, 90' SW 281, -28 Kyl 679; 
Points v. Frank, 64 SW 687, 23 Kyl 
9765; Atchison v. Atchison, 106 wy 
190, 50 SW 26, 20 Kyl 1755; Smith 
v.. McMillan, 20 SW 882, 14 Ky 
488; Jones v. Commercial Bank, 78 
Ky. 418; Anderson vy. Bellis, 2 Duv. 
888; Buford v. Pawling, 5 Dana 2838; 
Stroud v. Barnett, 8 Dana 891; Da- 
vis v. Bentley, 2 Dana 247; Roman 
v. Caldwell, 2 Dana 20; Ellis v. Gos- 
ney, 7 J. J. Marsh. 109; Barnetts v. 
Hayden, 5 J. J. Marsh. 108; Cogwell 
v. Lyon, 8 J. J. Marsh, 88; Humble v. 
Hinkson, 3 A, K. Marsh. 468, 18 AmD 


Except where he has 


195; Rowan vy. Russell, 10 Ky. Op. 
721; Harmon v. Higgins, 8 Ky. Op. 
259; Hvans v. Hall, 7 Ky. Op. 481. 
La.—State v. Second Recorder’s Ct. 
Judge, 43 La. Ann. 1119, 10 S 179; 
Dirmeyer_v. O’Hern, 39 La. Ann. 961, 
3S 132; Freret v. Freret, 31 La. Ann. 
506; Francis v. Martin, 28 La. Ann. 
403; Seiver vy. Sargent, 25 La. Ann. 
220; Dunford’s Succ. 25 La. Ann. 
56; Fowler v. Gordon, 24 La. Ann. 
270; Changeur vy, Gravier, 4 Mart. 
Ms S. 68; Lacey v. Ferguson, 1 McG. 


Mass.—Bullard v. Moor, 158 Mass. 
418, $3 NE 928. 

Minn.—Lake Phalen Land, ete., Co. 
v. Lindeke, 66 Minn. 209, 68 NW 974. 

Mo.—Sauer vy. Griffin, 67 Mo. 654; 
Metcalf v. Smith, 40 Mo. 572; State 
Tigeyraae, 129 Mo. A. 474, 107 SW 

N. J.—McCarthy v. Mullen, 82 N. J. 
L. 379; 82 A 51,89 LRANS. 688; 
Haines v. Haines, 69 N. J. L. 39, 54 
; Sawyer v. Platt, (Ch.) 77°A 
Ransom v.  Brinkerhoff, 56 
N. J. Bq. 149, 88 A 919, 

N. Y.—Hauselt v. Patterson, 124 
N. Y. 849, 26 NE 937 [mod 57 Hun 
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N. C.—Hinton vy, Whitehurst, 71 
Ny. Gh wa IN Oy LO le ei cee kine 

Or.—Rainey v. Rudd, 82 Or, 461, 
160 P 1168 [cit Cyc]. 

Tenn.—Maxwell v. Smith, 86 Tenn. 
5389, 8 SW 340. 

Tex.—Yancy y. Batte, 48 Tex, 46; 
Green v. Rugely, 28 Tex. 539; Mont- 
gomery v. Culton, 18 Tex. 736: Gib- 
aun v. Oppenheimer, (Civ. A.) 154 SW 


Utah.—Bacon v. Thornton, 16 Utah 
188, 51 P 158. 

Va.—Menefee v. Marge, 4 SE 726. 

{a] Common law.—‘‘That by the 
ancient common law, the heir when 
sued for the debt of his ancestor 
could, by confessing the action and 
showing what lands he had by de- 
scent, limit the recovery to a judg- 
ment specially to be levied of the 
lands descended, is clear from all the 
authorities.” McCarthy v. Mullen, 
82) Nudd. DO 879) S8hse82 Ae Dl neds 
LRANS 688. 

[b] This rule is not changed by 
statutes making heirs personally lia- 
ble for debts of the ancestor, by rea- 
son of land descended to them, so far 
as they have received rents or profits 
therefrom before alienating it, or 
considerations for such alienation, 
unless they answer falsely in disclo- 
sure or refuse to disclose. Ransom 
v. Brinkerhoff, 56 N. J. Eq. 149, 88 
A919. 

[c] If the estate of the ancestor 
is insufficient to pay his debts, the 
heirs cannot complain, their liabil- 
ity being only to the extent to which 
they have inherited from such an- 
cestor. Changeur v. Gravier, 4 Mart. 
N.S. (La.) 68. 

fa] No Prong ty left to heirs or 
next of kin.—‘‘It is not claimed that 
the heirs of the deceased guardian 
received an inheritance of any kind 
or of any value from him. On the 
contrary, it clearly and satisfactorily 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 274] 4. Foundation, Nature, and Extent of 
In General. 
made an express promise to pay the debt of the 
intestate,® the obligation of an heir or distributee 
to pay the debt of his ancestor rests on his posses- 
sion of the ancestor’s property,'® and not on con- 
Hence, unless provided otherwise by stat- 
ute,'® his liability is not a personal one,!® but it 
extends to and is limited by the value of the prop- 
erty or assets which he has actually received as his 
inheritanee,*° without reference to the value of the 


§§ 274-276] 


estate that may have vested in him,?! and is exelu- 
sive of interest on the value of the estate which he 
received,?? and also of such exemptions as may be 
allowed by the law in favor of heirs.2* Where the 
real estate of the ancestor is sold to pay his debts, 
upon suit of his creditors, the heirs and distributees 
are entitled to improvements thereon made by 
them.24 So assessments for benefits caused by pub- 
lic improvements must be allowed to the heir.*® Al- 
so the liability of heirs to a particular creditor is 
obviously limited to the real amount of the ecred- 
itor’s claim.2® However, to the extent of the assets 
respectively received by them, the lability of heirs 
and distributees to a creditor is several,?’ although, 
as among the heirs and distributees themselves, con- 
tribution may be demanded.?§ 

[§ 275] b. Express Promise to Pay. Especially 
where evidenced by a note or bond, an express prom- 
ise to pay the debts or a particular debt of the intes- 
tate is binding on an heir or distributee when made 
in consideration of the release of a ereditor’s claim 
and the extinguishment of the intestate’s indebted- 
ness,2® or when made in consideration of the deliv- 
ery of the assets of the estate to the heir or dis- 
tributee,2° and while there is a conflict of authority 
on the question whether such a promise is binding 


appears that the guardian died ut-|KyL 810. 
terly insolvent, that his entire estate 
consisted of worthless mining stock, 
and that no part of this descended to 
his heirs or next of kin. As to the 
administratrix and the heirs, the bill 
must therefore be dismissed, regard- 
less of other defenses interposed.” 
Newbery v. Wilkinson, 190 Fed. 62, 
66 [aff 199 Fed. 673, 118 CCA 111]. 

{e] Payment of distributive share 
to husband of heir.—Where the per- 
sonal representative of the estate 
vays to the husband of an heir with- 
out her knowledge or consent her dis- 
tributive share or a portion thereof 
and such payment cannot be traced 
to her, she cannot be held liable to 
creditors of the estate by reason of 
such payment. Jones v. Commercial 
Bank, 78 Ky. 413. 

{f] In Minnesota, when heirs and 
next of kin, sought to be held by a 
ereditor of an intestate as distribu- 
tees to the extent of assets received 
by them (Gen. St. [1894], §§ 5918- 


Ta BOM A DAAOne 


Va.) 
[a] 


whom dispose 


28. 


became insolvent, 
the others were liable for the ances- 
tor’s debts to the extent of the real 
assets received by them. 
McLeod, 32 Gratt. 

Joint or several judgment against 
heirs see infra § 327. 
See infra § 332. 

29. Ala.—Nowlin v. 
Ala. 509, 8 S 800; Hixon v. Hether- 
ington, 57 Ala, 165. 

Iowa.—French v. French, 91 Iowa 
140, 59 NW 21; French v. French, 84 
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Maes Bel v. Boston, 101 Mass. | 65 


Mo.—State v. Burnes, 129 Mo. A. 
474, 107 SW 1094. 
N. J—Haines v. Haines, 69 N. J. 


Le nhe v. McLeod, 32 Gratt. (73 


Insolvency of heir.—Where 
the land of a deceased debtor was 
divided pee his heirs, 

of their portions and 
it was held that 


(73 Va.) 367. 


[18 C.J.] 948 
when the estate is insolvent and there are no assets 
out of which the promissor might reimburse himself 
for the payment, some of the decisions holding that 
if the estate is without assets, the debt is valueless 
and its release cannot constitute a valuable con-— 
sideration,*+ and others holding that the promissor 
is bound, notwithstanding the total insolvency of 
the estate,®? yet where the heirs are made liable by 
statute for the simple contract debts of their an- 
cestors, the question of assets is not to be consid- 
ered in suits against them, upon their express prom- 
ise to pay the debts of the ancestor.** Obviously 
an heir or distributee who has paid all that he owed 
on an express promise made by him is not liable 
further on the promise.** Also a voluntary payment 
of part of an indebtedness, coupled with a denial of 
liability, cannot be treated as a new express promise 
to pay the whole amount of the debt;?5 and where 
a widow gratuitously relinquishes part of her dis- 
tributive share for the purpose of satisfying part 
of the indebtedness of the estate, she will be held 
entitled to all of her distributive share except that 
part which she voluntarily and understandingly 
relinquishes.°* 

[§ 276] c. Acceptance and Renunciation of 
Succession °7—(1) In General. In Louisiana and in 
it Tupaz v. Lozada, 13 Philippine 


36. Ash v. Ash, 157 Ky. 421, 163 
SW 218. 
{a] Thus, in one case “a writing 


was executed by the widow and the 
administrator setting out in sub- 
stance that the widow should have 
the articles of personal property men- 
tioned in the writing, $25.00 to be 
paid to her in October, 1907, and 
$300.00 to be paid before October, 
1908. This writing further set out 
that the personal property, except 
the articles mentioned in the agree- 
ment, should be sold and the pro- 
ceeds first applied to the payment 
of funeral expenses, doctor’s bills 
and a few other debts and expenses 
mentioned in the agreement. After 
this writing was executed, the ad- 
ministrator took it to his attorney, 
who concluded that it was not full 
or specific enough, and thereupon the 
attorney wrote out an agreement pro- 
viding that the personal estate of the 


some of 


Ryan v. 


Wesson, 93 


5925) are the same persons, it is|Iowa 655, 51 NW 145, 15 LRA| decedent should be sold and the pro- 
immaterial what amount of person- | 300. ceeds of the sale first applied to the 
alty and what amount of realty was Mass.—Carpenter v. Page, 144|payment of the debts and expenses 


received by them, so long as they 
received more than enough of both or 
either to satisfy the creditor’s claim. 
Lake Phalen Land, etc.. Co. v. Lin- 
deke, 66 Minn. 209, 68 NW 974. 

Liability on unconditional accept- 
ance of succession see infra § 276. 

21. Yancy v. Batte, 48 Tex. 46. 

“The responsibility of the heir for 
the debt or covenant of his ancestor, 
is to be measured, not by the amount 
of the ancestor’s estate which vested 
in him, but by the amount received.” 
Yancy v. Batte, supra. 


Miss. 
Miss. 


36; 
668. 


35 SW 442. 


son, 


[a] 


Mass. 315. 10 NE 853. 
Miss.—Bissinger 
Calhoun v. Calhoun, 


Nebr.—McCormal 
Nebr. 776, 65 NW 881. 
Tenn.—Taylor v. Clark, 


Wis.—Union, etce., 

101 Wis. 452, 77 NW 889. 
Eng.—Serle v. Waterworth, 4 M. 

& W. 9.150 Reprint 1321. 

The surrender of the dece- 

dent’s notes constitutes a sufficient 


mentioned in the first agreement, 
But this last agreement contained 
the further stipulation that the pro- 
ceeds of the personal property, in 
addition to being applied to the pay- 
ment of the debts and expenses men- 
tioned, should be also applied ‘to the 
payment of any other debts that may 
be proven against said estate. and the 
party of the second part, Mrs. Ash, 
after the payment of the foregoing 
items, is to receive out of the re- 
mainder of the proceeds of the sale 
the sum of $325 in full settlement of 


57 
37 


v. Redden, 46 
(Ch: A.) 
Bank v. Jeffer- 


v. Lawson, 


22. Ellis v. Gosney, 7 J. J. Marsh. | consideration for equivalent notes} her dower right, exemptions and all 
(Ky.) 109. given by his heirs. Union, etc., Bank | other claims against the personal es- 
23. Anderson v. Thomas, 54 Ala.|v. Jefferson, 101 Wis. 452, 77 NW)/tate of George W. Ash.’ The sub- 


104 (holding that where the estate | 889 
of a decedent was sold without any 
reservation of the exemptions in fa- 
vor of heirs allowed by law, the 
equities of minor heirs in the fund 
received from the sale were equal 
to those of creditors, and that equity 
would not allow the rights of such 
heirs to be disturbed except as to 
the surplus remaining after deduct- 
ing the amount allowed in lieu of 


L. 314; 


18 ‘Tex. 7511. 


force it). 
31. 


exemptions). 

24. Ransom vy. Brinkerhoff, 56]83; Kircher v. Sprenger, 4 Pa. Dist. 
N.. J. Eq. 149, 38 A «919. 144. 

25. Ransom v._ Brinkerhoff, 56 


32. 
N. J. Ea, 149, 38 A 919. 562. 29 NE 181. 


26. Walthaur v. Gossar, 32 Pa. 33. 
259. To same effect Pryse v. Hamil-| (N. Y.) 237. 
ton. 7 KyL 446. 34. 
27. Ky.—Rubel v. Bushnell, 11! A.) 131 SW 1164. 


Courtois v. Perquier. 
Montgomery v. Culton, 
Tex. 736 [foll Montgomery v. Jones, 
But see Graves v. 
Thompson, (Ga. A.) 94 SE 833 (hold- 
ing that where the agreement 
with the other heirs, 
not being a party to it, cannot en- 


Schroeder v. Fink, 60 Md. 436; 
Williams v. Nichols, 10 Gray (Mass.) 
Judy v. Louderman, 48 Oh. St. 
Elting v. Vanderlyn, 4 Johns. 


Thomas v. Thomas, (Tex. Civ. 


stantial difference between these two 
papers was, that under the first one 
the widow would certainly receive 
$325.00 in money, while under the 
last one she might or might not 
receive that much, depending on the 
amount of the debts presented 
against the estate.” The court rested 
its judgment “upon the ground that 
the surrender of any part of the 
share to which she was entitled was 
a pure gift on the part of the widow, 
and this being so, she ought to have 
all except that part that she volun- 
tarily relinquished in the first agree- 
ment, which was’ understandingly 
signed by her.’”’ Ash v. Ash, 157 Ky. 
421, 422, 424, 163 SW 218. 

87. Necessity and effect generally 
see supra §§ 117-120. 


DUSHC. 
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the creditor, 
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other jurisdictions where there are code provisions 
based on the civil law, no person is liable as heir 
for the debts of the ancestor without an acceptance 
of the inheritance;°8 but. where an heir aceepts such 
inheritance uneonditionally, he becomes bound to 
pay the debts of the ancestor, regardless of whether 
or not the assets are sufficient ‘for that purpose,®® 
and even though there is an administration.*° After 
acceptance, the remedy of the ereditors is against 
the heir accepting, and not against the estate,** 
they having the right, under the provisions of the 
Louisiana code, within three months after an un- 
conditional acceptance, to compel the accepting heir 
to give seeurity for the debts of the suecession.** 
[§ 277] (2) Acceptance with Benefit of Inven- 
tory, In Louisiana and in other jurisdictions hay- 
ing similar code prov isions the heir has a right to 
abandon his ancestor’s estate to the ancestor’s ered- 
itors and hold himself discharged from the ances- 
tor’s liabilities, preserving the identity of his own 
property from that of the ancestor, and collecting 
his own dues from the ancestor’s estate; but to do 
so, he must safeguard his acceptance of the suc- 
cession by a clear and distinet reservation of the 
benefit of an inventory *8 and the inventory must in 
general be correct,*! although the omission to in- 
elude small articles in the inventory, if not fraudu- 
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heirs to the same liability for the debts of their 
ancestor as if they themselves had contracted them 
for neglecting to take the inventory, where the re- 
quired inventory has been prepared under judicial 
authority and it does not appear that any of the 
rights of the complaining parties are impaired by 
the neglect.4¢ An heir who accepts the estate of 
his ancestor with the benefit of an inventory stands 
toward creditors and distributees rather in the ea- 
pacity of an administrator than an owner, and is 
liable only to the extent of the assets belonging to 
the ancestor’s estate ;*? but after such an acceptance, 
with the benefit of an inventory, he is bound duly 
to administer upon the estate as beneficiary heir, so 
far as creditors are concerned, or he will be per- 
sonally liable to creditors for the ancestor’s debts.*§ 

[§ 278] 5. Property Subject Generally. As in 
administration proceedings,*? so in direct actions 
or proceedings against heirs and distributees the 
rule obtains that the personal property of the de- 
eedent is the primary fund for the payment of his 
debts and the realty a secondary fund, so that the 
real property may be subjected when, and only 
when, the personal property has been exhausted in 
the payment of debts,°® mere waste of the personal 
property in the hands of the administrator being 
insufficient to render the real estate liable for the 


lent, does not avoid it. And equity will not hold | payment of debts, where the personal estate was 
88. Miltenberger v. Weems, $1 La.| 48. Murray’s Succ, 41 La. Ann. nee —Lathrop v. Pollard, 6 Colo. 

Ann, 259; Penny v. Weston, 4 Rob.; 1109, 7 S 126. 42 

(la.) 165; Johnson v. Boon, 4 Mart. 44. Le Cesne vy. Cottin, 2 Mart. B. ARs] an, v. Van Riswick, 10 

(ua. ) 880; Creese v, Marigny, 4 Mart. | N, S. (La.) 475. D1 Cralési 


(La.) 50; ‘Hernandez v. Cuebas, 16 45. 


Gosselin v. Abat, 3 La. 549. 


Gesenises v. Johnson, 80 Ga. 


Porto Rico 519, 

[a] An heir may disclaim accept- 
ance in proceedings brought against 
him requiring him to accept or re- 
nounee, and thereby avoid, lability. 
Penny v. Weston, 4 Rob. (la.) 165. 

{b] Benunciation of succession.— 
A presumptive heir who is not shown 
to have accepted the succession of a 
decedent and who has. subsequently 
renounced the succession is not liable 
for the debts of the decedent. Mil- 
tenberger v. Weems, 31 La. Ann. 259. 

39, Delouche v. Rosenthal, (La.) 
78 S 970; Pellerin v. Sanders, 116 
La, 616, 40 S 917; Claudel v. 
2 . Ann, 872; Cole v. Reddick, 28 
848; James v. Hynson, 21 
566; Todd vy. Place, 9 La. 
. 517; MecMasters v. Place, 8 La. 

431; Frazier v. Hills, 5 La. Ann. 
118; Louisiana State Bank vy. Barrow, 
2 La. Ann, 405; Combas v. Valdes, 
6 Porto Rico Fed, 5388; Laborde v. 
Ubarri, 4 Porto Rico Fed 16; Her- 
nandeg v, Cuebas, 16 Porto Rico 519. 

fa] The accepting heir stands in 
the place of the ancestor as to all 
of his rights and obligations. Coch- 
ran vy. Gulf Refining Co... 189 La, 
1010, 72 S 718; James v. Hynson, 21 
Ann. 566; Louisiana State Bank 
vy Rorrow, 2 T9a,.-Ann, 405 

(b] The widow by accepting pure- 
ly and simply the succession of her 


Ann, 
Ann, 


deceased husband becomes owner of | 


the assets and liable for the debts 
apace: Vv. Palao, 28 La. Ann.: 872. 
c 
have accepted the succession uncon- 
ditionally are legally accountable for 
funds held by the decedent in a fidu- 
ciliary capacity and not accounted for 
by him at the time of his death, 
Posey v. Habans, 9 La. A, (Orleans) 


325. 
40. Wiley v. Hunter, 2 La. Ann, 
806; Mudd vy, Stille, 6 La. 18. 


Palao, | 


The widow and heirs who, 


41. Thibodeaux'’s Suce 38 La. 
Ann, 716; James v. Hynson, 21 La. 
Ann, 566, 

42. Hart's Suce,, 64 La, Ann. 364, 
27.S 69; Bray’s. Suce., 40 La, Ann. 
1209, 24'S 601; Hart v Connolly, 49 
Ta. Ann, 1587, 22 S 809. To like ef- | 
fect Pratt's Suce., 11 La, Ann, 201. 


‘ton v. 


46. New Orleans First Nat. Bank 
v. Bohne, 8 Fed. 115, 4 Woods 74. 

47. Yramategui v. Laborde, 214 
U. S..168, 29 SCt 549, 538 L. ed. 953 
[foll Laborde v. Ubarri, 214 U. S. 173, 
29 SCt 552, 58 L. ed. 955] (applying 
law of Porto Rico); Murray's Succ., 
41 La. Ann. 1109, 7 S 126; Changeur 
v. Gravier, 4 Mart. N.S. -(la.) 68; 
Cox .v. Martin, 12 Mart. (La.) 361; 
Watts v. Frazer, 5 La, 383; Escalona 
v. Castro, 17 Porto Rico 744. 

{a] Minor heirs.—Where some of 
the heirs are minors, the estate can- 
not be accepted by them or on their 
behalf without the benefit of inven- 
tory. Watts v. Frazer, 5 La. 383. 

48. Lamm’s Sue., 40 La. Ann, 312, 
4 S 58; Benedict v. Bonnot, 39 La. 
Ann. 972, 3 S 228 (holding that where 
an heir accepted a succession, with 
the benefit of inventory, and then 
offered to sell it, he had thereby made 
himself an unconditional heir, and 
was personally liable for the pay- 
ment of the ancestor’s debts); Flower 
v. O'Connor, 7 La. 198 (holding that 
a mother accepting her son’s succes- 
sion with benefit of inventory is 
bound to creditors duly to administer 
as beneficiary heir or to be person- 
ally liable to creditors). 

49. See Executors and Administra- 
tors [18 Cve 5911. 

50. U. S.—Watkins v. Holman, 16 
Pet. 25, 10 L. ed. 873; Pyatt v. Waldo, 
8h Fed 399; McFarlane v. Golling. 
76 Fed. 23, 22 CCA 23; Chewett v. 
Moran, 17 Fed. 820; Garnett v. Ma- 
con, 10 F. Cas. No. 5.245, 2 Brock. 
185, 6 Call (10 Va.) 308. But see 
Corbett v. Johnson, 6 F. Cas. No. 
3,218, 1 Brock. 77 (holding that where 
the personal funds.of decedent’s es- 
tate have passed into hands other 
than those of his legal personal rep- 
resentative, the bond creditor may 
proceed to subject the realty in the 
hands of the heir to payment, with- 


; out pursuing the personal funds fur- 


ther). 

Ala.—Nelson v. Murfee, 69 Ala. 
598; Turner v. Kelly, 67 Ala. 173; 
Tyson v. Brown, 64 Ala, 244; Cock- 
rell v. Coleman, 55 Ala. oes Darring- 
Borland, 3 Port. 


a6. 5 SE 629. 

Tll.—Monroe v. Becker, 283 Ill. 42, 
118 NE 1025 [rev 204 Ill. A. 467, 
474]; Sutherland v. Harrison, 86 Il. 
363; Hoffman yv. Wilding, 85 Ill. 453; 
Guy v. Gericks, 85 Ill. 428; Branger 
v. Lucy, 82 Ill. 91; McLean v. Mce- 
Bean, 74 Ill. 184; Bishop v. O’Connor, 
69 Ill. 481; Walbridge v. Day, 31 Il. 
379, 88 AmD 227; Ryan v. Jones, 
15 Ill. 1; Van Vuren v. Longstreet, 
108 Til. A. 159; Tinker v. Babcock, 
107 Ill. A. 78 [aff 204 Ill. 571, 68 NE 
445]; Virgin v. Virgin, 91 Ill. A. 188 
[aff 189 Ill. 144, 59 NE 586}. 

Iowa.—Laverty v. Woodward, 16 
Iowa 1. 

Kan.—Cooper v. Ives, 62 Kan. 395, 
63 P 434; Fletcher v. Wormington, 
24 Kan. 259. 

Ky.—McDowell v. Lawless, 6 T. B. 
Mon. 139; Carter v. Carter, 4 KyL 
718, 11 Ky. Op. 940. 

Pee es v. Jones, 19 La. Ann. 

Md.—Gaither v. Welch, 3 Gill & J. 
259; Tyson v. Hollingsworth, 1 Harr. 
ay 469; Ellicott v. Welsh, 2 Bland 

Minn.—Lake Phalen Land, ete., Co. 
ce rer 66 Minn. 209, 68 NW 


Miss.—Westbrook  v. Munger, 64 
Miss. 575, 1 S 750; Evans v. Fisher, 


40 Miss. 643. 
Mo.—Jackson v. Bowles, 67 Mo. 
609; Pearce v. Calhoun, 59 Mo. 271. 


N. Lear pee v. Lucy, 55 N. H. 9. 

N. Y.—Long v. Long, 142 N. Y. 545. 
37 NE 486 [rev 66 Hun 595, 21 NYS 
871]; Hauselt v. Patterson, 124 N. Y. 
349, 26 NE 937 [mod 11 NYS 105]; 
Heermans v. Robertson, 64 N. Y. 332 
(aff 3 Hun 464, 5 Thomps. & C. 


596]; Selover v. Coe. 63 N. Y. 438; 
Mersereau v. Ryerss, 3 N. Y. 261; 
Blossom v. Hatfield. 24 Hun 275; 


Armstrong v. Wing, 10 Hun 520; Stu- 
art v. Kissam, 11 Barb. 271; Traud 
v. Magnes, 49 N. Y. Super. 309; Co- 
vell v. Weston, 20 Johns. 414; Scher- 
merhorn v. Barhydt, 9 Paige 28; 
hak ae v. Tappen, 5° Johns. Ch. 


N. C.—Hinton v. Whitehurst, 68 
N. C. 316; Robards v. Wortham, 17 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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originally sufficient for that purpose.°! However, 
where the conditions precedent have been met, the 
creditors of the decedent may reach all lands fraud- 
ulently ®? or ineffectually conveyed by him during 
his lifetime,®? and they may also reach any interest 
which the ancestor had in lands at the time of his 
decease and which consequently descended to his 
heirs;>54 but they may not reach rents and profits 
received by the heir from the real estate descended 
to him,®® except in some jurisdictions, where, by 
express statutory provision,®® or by judicial con- 
struction of the statutes, such rents and profits may 
be subjected to the payment of the ancestor’s debts 
to the extent that they are actually received by the 
heirs.°? 

Personalty but not realty disposed of by will. 
Real estate descended is liable for the debts of the 
ancestor in exoneration of personal property specif- 
ically bequeathed by him.°® 

[§ 279] 6. Persons Liable—a. Heirs of Heir 
or Devisee. At commen iaw and under the statutes 
of some states, where an heir or devisee received 
property subject to the debts of the ancestor, the 
heirs of the heir or devisee take it subject to the 


same burden;5® but the rule is otherwise under the 
N. C. 173, 22 AmD 738; Baker v. 
Webb, 2.N. C. 43. 

Oh.—Keever v. Hunter, 62 Oh. St. 
616, 57 NE 454; Overturf. v. Dugan, 
29 “Oh. St. 230: Piatt ‘v. St. Clair, |-178. 
Wright 261. 

Pa.—Smith v. Seaton, 117 Pa. 382, 


Ch. 427. 
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ancestor in the hands of the heir). 
N. Y.—wWilber v. Collier, 


Oh.—Hawkins v. Hubburd, 10 Oh. 
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statutes of some states.®° 

[§ 280] b. Widow or Widower. Except where 
provided otherwise by statute," the share of a 
widow as heir or distributee in her deceased hus- 
band’s estate is subject to his debts to the same ex- 
tent and under the same conditions as are the shares 
of other heirs and distributees.®? Likewise, the 
property which a widower derives as heir or dis- 
tributee from the estate of his deceased wife is 
subject to her debts;°* and while in Indiana, the 
statutes have limited this liability to debts of the 
wife contracted before marriage,®* this limitation 
has been held not to affect specific lens on the prop- 
erty.©° 

[§ 281] ¢. Pretermitted Heir. Pretermitted 
heirs are liable for the debts of their ancestors to 
the extent of their distributive snares of the estate,*! 
and are solely liable where the statutes and deci- 
sions of the particular jurisdiction are such as to 
preclude the fixing of liability upon the devisees.*? 

[§ 282] d. Husband of Heir. It has been held 
that a husband is liable to creditors of an estate for 
his wife’s distributive share thereof received from 
the personal representative, unless he can show that 
he has not applied the property to his-own use,°8 
lace, 10°N. J. 1. '311,"312. 
3 Barb. {a] Similarity of rule under com- 
mon law and statute.—‘‘It seems to 


us plain that in the case of heirs 
and devisees alike no personal lia- 


Tex.—Peevy v. Hurt, 32 Tex. 146) bility is imposed (save for their own 
(where a land patent issued to heirs 
under a certificate held by the ances- 


improper pleading or failure to 
plead), and that the action is in ef- 


11 A 661, 2 AmSR 668: Leiper v. 
Irvine, 26 Pa. 54. 
Tenn.—Nix vy. French, i0 Heisk. 


377; Green v. Shaver. 3 Humphr. 139; 
Elliot v. Patton, 4 Yerg. 10; Robert- 
son v. Maclin, 3 Hayw. 70; Boring 
v. Jobe, (Ch. A.) 53 SW 763; Wood- 
on v. Anderson, 2 Tenn. .-Ch. 
31. 


Co., 101 Va. 699, 44 SE 918; Menefee 
v. Marge, 4 SE 726; Trent v. Trent, 
Gilm. (21 Va.) 174, 9 AmD 594; Mc- 
Loud v. Roberts, 4 Hen. & M. (14 
Va.) 443. 

Eng.—Farquharson v. Floyer, 3 Ch. 
D. 109; Tomkins v. Colthurst, 1 Ch. 
D. 626; Ancaster v. Mayer, 1 Bro. 
Ch. 454, 28 Reprint 237, 18 ERC 177; 
Fleming v. Buchanan, 3 De G. M. &G. 
976, 52 EngCh 758, 43 Reprint 382; 
Paterson v. Scott, 1 De G. M. & G. 
oe 50 EngCh 530, 42 £Reprint 

5 

But see Vernon v. Ehrich, 11 S. C. 
Eq. 257 [foll Mobley v. Cureton, 6 
S. C. 49] (holding that lands in the 
hands of the heir are liable for the 
debts of the deceased, whether the 
executor has assets or not, but that 
the heir has an equity against the 
executor to be reimbursed out of the 
personal assets). 

Application of rule in cases of par- 
ticular debts see infra §§ 283, 287, 
289. 290, 292. 

51. Buford v. McKee, 3 B. Mon. 
(Ky.) 224; Peck v. Wheaton, Mart. & 
Ye (Tenn.) 353; Boring v. Jobe, (Tenn. 
Ch. A.) 53 SW 763. 

52. Scott v. Purcell, 7 Blackf. 
(Ind.) 66, 39 AmD 453 (holding that 
land descending from a fraudulent 
grantee to his heirs is subject in 
their hands to the claim of a creditor 
of the fraudulent grantor). 


53. Flanders y. Davis, 19 N. H. 
aa Menefee v. Marge, (Va.) 4 SE 
54. Md.—Newton v. Griffith, 1 


Harr. & G. 111 (where an estate tail, 
converted into a fee simple by stat- 
ute, was held to be subject to the 
payment of the debts of the tenant 
in tail on his death in the same man- 
ner as estates in fee); Robertson v. 
Parks, 3 Md. Ch. 65. 
Mass.—Whitney v. Whitney, 14 
Mass. 88 (holding that a reversion 
is chargeable for the debts of the 


tor was held to constitute a trust 
in the heirs for the benefit of the 
ancestor’s creditors); Soye v. Mc- 
Callister, 18 Tex. 80, 67 AmD 

89. 

And see Cosby v. Wickliffe, 12 B. 
Mon. (Ky.) 202 (holding that money 
received by heirs in compromise of a 
suit brought by them to recover land 
of their father is liable to claims of 
his creditors). 

55. Chambers v. Davis, 17 B. Mon. 
(Ky.) 526; Smith, v. Thomas, 14 Lea 
(Tenn.) 342; Boyd v. Martin, 9 Heisk. 
(Tenn.) 882; Combs v. Young, 4 Yerg. 
(Tenn.) 218, 26 AmD ‘225; Blow v. 
Maynard, 2 Leigh (29 Va.) 29. 

56. Tennant v. Neal, 20 Ill. A. 571. 

57. Hinton v. Whitehurst, 71 N. C. 
66; Moore v. Shields, 68 N. C. 327; 
Washington v. Sasser, 41 N. C. 336. 
See also Noble v. Douglas, 56 Kan. 
92, 42 P 328 (holding that heirs are 
not personally liable for rents re- 
ceived by their ancestor, in the ab- 
sence of proof that such rents have 
come into their possession). 

58. Alexander v. Worthington, 5 
Md. 471; Chase v. Lockerman, 11 Gill 
& J. (Md.) 185, 35 AmD 277; Warley 
v. Warley, 8 S. C. Eq. 397; Tipping 
rae Pings 1 P. Wms. 729, 24 Reprint 


Implied testamentary direction to 
charge debts upon lands see Wills 
[40 Cyc 2072]. 

59. U. S.—Pyatt v. Waldo, 85 Fed. 


Iowa.—In re Metcalf, 143 Iowa 310, 
120 NW 104. 

Ky.—Taylor v. Jefferson, 167 Ky. 
454, 180 SW 801. 
ve H.—Hutchinson v. Stiles, 3 N. H. 

che 

N. J.—McCarthy v, Mullen, 82 N. J. 
L. 379, 82 A 51, 39 LRANS 688. 

‘When the lands of the obligor de- 
scended to his heir, who died seized 
of the same, the heir of the obligor’s 
heir . was liable.” Hutchinson  v. 
Stiles, 3 N. H. 404, 406. 

“If the lands have passed through 
more than one descent, the Heir of 
the heir is liable upon the bond of 
the ancestor, from whom the lands 
originally descended. The liabil- 
ity continues, says one “of the books. 
to many generations.” St. Mary’s 
Protestant Episcopal Church v. Wal- 


fect an action to enforce a lien upon 
the lands of the debtor in the hands 
of his heirs and devisees; and that 
as no number of inheritances would 
at the common law operate to deprive 
the creditor of his action, so under 
the statute, the action may be main- 
tained against not only heirs and dev- 
isees, but against heirs of heirs, dev- 
isees of heirs, heirs of devisees and 
devisees of devisees so long as the 
lands of the original debtor remain 
in the hands of any. person by descent 
or devise.” ALY | v. Mullen, 82 
Dees J. L.. 379, 387, 82 A 51, 39 LRANS 


60. Green v Dunlop. 136 App. 
Div. 116, 120 NYS 583; Fink v. Berg, 
50 Hun.211, 2 NYS 851. 

61. Matthews v. Pate, 93 Ind. 443. 
And for application of Indiana stat- 
ute in particular cases see infra §§ 
288, 291, 292. 

62, Ark.— Hewitt v. Cox, 55 Ark. 
225, 15,.SwW 1026, 17 SW 873; Mc- 
Dearman v. Martin, 38 Ark. 261, 

gee nse ineriand v. Harrison, 86 Ill. 


TIowa.—Monroe v. Servis, 179 Iowa 
583, 161 NW 653; Wild v. Toms, 123 
Towa 747. 99 NW 700. 

Ky.—Atchison vy. Atchison, 106 Ky. 
190, 50 SW 26, 20 KyL 1755. 

La.—Dirmeyer v. O'Hern, 39 Ia. 
Ann. 961, 3 S 132: Baler v. Lodge, 
36 La, Ann. 115; Edwards vy. Ricks, 
30 La. Ann. 926. 

Mo.—Chinn v. Stout, 10 Mo. 709. 

N. Y.—Merchants’ Ins. Co. v. Hin- 
man, 34 Barb. 410, 13 AbbPr.110 [aff 
4 AbbPr 312, 15 HowPr 182]. 

Deduction of debts of intestate 
from gross estate in estimating 
amount in which widow entitled to 
share see supra § 80. 

63. Johnson v. Minnesota L, & T. 
Co., 75 Minn. 4, 77 NW 421, 74 AmSR 
438; Romig v. Sheldon, 124 NYS 26 
{aff 142 App. Div. 925 mem, 127 NYS 
1141 mem]. 

64. Hampton v. Murphy, (Ind. A.) 
86 NE 436: Bright v. Justice, (Ind. 
A.) 85 NE 794. 

65. See infra § 288. 

66. State v. Pohl, 30 Mo. A. 321 
inet State v.. Pohl, 80 Mo, A. 

68. Rubel v. Bushnell, 91 Ky. 251, 
15 SW 520, 12 KyL 816, 
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the presumption being that he has so applied it.*® 

[§ 283] 7. Particular Debts and Encumbrances 
—a. Specialties. Both at common law ‘° and under 
the statutes, heirs are liable on specialties or sealed 
obligations of their ancestors, by which the heirs 
are expressly bound, to the extent of the real estate 
of the ancestor descending to them.7+ In some states 
the remedies afforded by statute on such a specialty 
are deemed to be merely cumulative to the common- 
law remedies,’? and hence it is not necessary to 
show a deficiency in the personal estate of the de- 
cedent in order to enforee such a liability against 
the real estate in the hands of the heir,"? while in 
other jurisdictions it is held that the rule that the 
personal estate must first be exhausted before re- 
course is had to the real estate * is applicable where 
it is sought to enforce liability upon a specialty,’® 
and that a specialty in which the heir is specially 
named is on the same plane as other debts of the in- 
testate, and is not enforceable by a direct action 
against the heirs where the statute points out an- 
other mode for enforcing the debts of a decedent 
generally.7> In Alabama the common-law rule that 
a ereditor by specialty might sue the debtor’s heir 
for the debt does not prevail.” 

[§ 284] b. Simple Contract Debts Generally. 
It is held in some eases and stated in others that at 
common law an heir is not liable for the simple con- 
tract debts of the decedent ;** but the rule is other- 
wise under statute.7® 
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sentative. Without express statutory provision 
therefor, debts incurred by the personal representa- 
tive in the course of administration cannot be 
charged upon the lands descended in the hands of 
heirs,®° at least in the absence of facts making it 
unconscionable for the heirs to retain the estate 
without recompensing the creditor.8! Agreements 
entered into by heirs for the charging of their shares 
with debts contracted by the personal representa- 
tive, in conducting the business of the estate, do 
not bind them personally for such debts,®* or estop 
them from disputing the account ;*? and even a judg- 
ment decreeing liability as against their shares for 
the debts so contracted does not conclude their right 
to dispute it ** or preyent them from showing that 
the lability has been extineuished.*® 

[§ 286] d. Advances by Personal Representa- 
tive. Where the personal representative pays debts 
of the decedent to an amount exceeding the personal 
assets in hand, he may subject the real estate in the 
hands of the heir to reimburse himself.8* 

[§ 287] e. Funeral Expenses. The husband of 
a decedent receives her personal estate subject to a 
charge for funeral expenses;§? but where no admin- 
istration is had on the estate of a deceased person, 
and no attempt is made to apply the personal prop- 
erty of the estate to-the payment of funeral ex- 
penses, such expenses cannot be recovered from the 
proceeds of the sale of the real estate.8* It is held 
that the funeral expenses of a husband, which are 


[§ 285] ¢. Debts Incurred by Personal Repre- | paid by the wife, are community expenses, and ean- 

69. Rubel v. eer ae Lh se gr 3 8 76. Gilchrist v. Filyan, 2 Fla. 94.|31 NE 445; Adams v. Hilliard, 14 
15 SW ee 12 KyL 81 77. McCurdy v. Kenon, 178 Ala.| NYS 120 [dist Wilson v. Harvey, 52 

70, . S—Pyatt Vv. Tvalao, 85 Fed. | 345. 359. 59 S 489 (where the court | HowPr (N. Y.) 126]; Shiel v. Muir, 
399. said: “The common-law rule that en-|4 NYS 272. 

Tll.—Mackin v. Haven, 187 Ill. 480, | abled the creditor by specialty to sue 80. Rogers v. Heath, 48 Mioh. 583, 
58 NE 448 [aff 88 II. A. 434]. the heir for the debt of the ancestor|12 NW _ 862; Clayton v. Boyce, 62 

NA BES did not and does not prevail in this | Miss. 390; Allen v. Poole, 54 Miss. 
337 state. Scott v. Ware, 64 Ala. 174’). | 223; Hayward v. McDonald, 7 NYCiv 


N. Y.—Colson v. Brainard, 1 Redf. 78. 
Surr. 324. 

Eng.—Galton v. Hancock, 2 Atk. 
424, 26 Reprint 656. 229 

fa] Iilustration.—A lease under 
seal of one half a wall and the 
ground on which it stands, to be used 
as a party wall, for a term of thirty 
years, or so long as it shall stand, 
under which the grantee agrees to 
pay an annual rental, and which in 
terms provides that all the condi- 
tions and covenants therein contained 
“shall be binding on the heirs, execu- 
tors, administrators, and assigns” of 
the parties, creates a specialty which 
at common law binds the heirs of the | v 
lessee to whom his real estate de- 
scends to the payment of the rent, 
to the extent of the value of the | 499 
property so descended. Mackin v 
Haven, 187 Ill. 480, 58 NE 448 [aff 
88 Tl. A. 434]. . 

71. Del—Garden v. Derrickson, 2 | 434: 
Del. Ch. 386, 95 AmD 286. 

Tll.—Mackin v. Haven, 187 Ill. 480, 
58 NE 448 [aff 88 Ill. A. 4341]. 

N. H.—Ticknor v. Harris, 14 N. H 
272, 40 AmD 186. 

N. C.—Robards v. Wortham, LT 
NUCT to. 22° Amp tTSss: 

Va.— Alexander v. Byrd, 85 Va. 690, 
8 SE 577; Harvey v. Steptoe. 17 
Gratt (58 Va.) 289; Waller v. Ellis, 
2 Munf. (16 Va.) 88. 

Eng.—In re TIllidge, 24 Ch. D. 654, 
27 Ch. D. 478; Hopton v. Dryden, 
Prec. Ch. 179, 2'4 Reprint 87; Loomes 
v. Stotherd, 1 Sim. & St. 458, 1 EneCh 
458. 57 Reprint 183; Solley v. Gower, 
2 Vern. Ch. 61, 23 Reprint 649. 

72. Mackin v. Haven, 187 Tll. 480, 
5S NE 448 [aff 88 Ill. A. 434]. 

73. Mackin v. Haven, 187 Ill. 480, 


58 NE 448; 
85 Til. 


Ind. 689, 692, 
Ky.—Kentucky 


Fauntleroy. 


Minn. 313. 


40 AmD 186. 


assets). 


58 NE 448 faff 88 Tll. A. 434]; Long 
v. Baker, 3.N. C. 128. utterly 
74. See supra § 278. Clark v. Hornthal, 


75. Garden v. Derrickson, 2 Del. 79. 
Ch. 386, 95 AmD 286. 


U. S.—Payson v. Hadduck, 19 
F. Cas. No. 10,862, 8 Biss. 293. 
Ark.—Williams v. Ewing, 31 Ark. 


Ill.—Mackin v. Haven, 187 Ill. 480, 
Peo. v. Brooks, 123 Il. 
246, 14 NE 39; Hoffman v. Wilding, 
453°-Ryan' “v.. Jones,* 15a Vi: 
yen Vuren v. Longstreet, 108 Ill. A. 
15 


Ind.—Clevenger v. Matthews, 
76 NE 542 [cit Cyc]. 
Female 
School v. Fleming, 10 Bush 234; Be- 
dell v. Keethley, 5 T. B. Mon. 598; 
Monroe v. Winlock, 4 Litt. 135; Moore 
3 A. K. Marsh. 360; 
Estill v. Hoy, Hard. 88. 

Md.—Lodge v. Murray, 1 Harr & J. 


Minn.—Bryant v. Livermore, 20 


Miss.—Clark v. Hornthal, 
Fvans vy. Fisher, 

N. H.—Hall v. 
337;, Ticknor v. Harris, 14 N. H. 272, 82. 


N. J.—New Jersey Gas Co. v. 
Meeker. 37 N. J. L. 
N. 


one Walekinnton v. Sasser, 41 N. C. 


Or.—Stadelman v. Miner, 155 P 708. 

But see Haydon vy. Goode, 4 Hen. 86. 
& M. (14 Va.) 460 (holding that sim- 
ple contract creditors are entitled 
to receive as much out of the land 
of a deceased debtor in the hands [a] 
of the heirs as has been paid to spe- 
cialty creditors out of the personal 


“However large his real 
might be, no recourse could be had 
to it to pay simple contract debts, 
although his personal property was 87. 
insufficient to meet them.” 
47 Miss. 434, 469. 
Scott v. Ware, 
Read v. Patterson, 


Proc 100, 1 HowPrNS 229 (holding 
that the statutes impose no such 
liability); Porterfield v. Taliaferro, 9 
Lea (Tenn.) 242. And see Nowler v. 
Coit, 1 Oh. 519, 183 AmD 640 (holding 
that purchase money paid to an ad- 
ministrator upon a sale of intestate’s 
land cannot be recovered of the heirs 
where the sale is inoperative and the 
heirs recover the land). 

165 [a] Minor heirs cannot be charged 
jointly with the personal represen- 
tative for debts incurred by the es- 
tate after the death of the ancestor. 
Rogers v. Heath, 48 Mich. 583, 12 
NW 862. 

Personal liability of executor or 
administrator for debts incurred or 
contracts made in course of adminis- 
tration see Executors and Adminis- 
tors [18 Cyc 247 et seq]. 

81. Preston v. Grimes, 14 KyL 810. 


Orphan 


47 Miss.| And see Hayward v. McDonald, 7 
40 Miss. 643. NYCivProc 100, 1 HowPrNS 229 
Martin, 46 N. H.j'(dictum). 
Sparrow’s Succ., 40 La. Ann. 
484, 4 8S 513. 
83. Sparrow’s Succ., 40 La. Ann. 
282. 484, 4S 513. 
C.—Winfield v. Burton, 79 N. C. 84. Sparrow’s Succ., 40 La. Ann. 
484,48 513. 
85. Sparrow’s Succe., 40 La. Ann, 
484. 4 S 513. 
Taylor v. Taylor 8 B. Mon. 


(Ky.) 419. 48 AmD 400; Johnson v. 
Corbett, 11 Paige (N. Y.) 265; Pea v. 
Waggoner, 5 Hayw. (Tenn.) 1.242. 
Position of creditor.—A per- 
sonal representative who pays the 
debts of the estate stands in the 
place of the creditors, and may sub- 
ject the lands in the hands of the 
heirs to his reimbursement. Pea v, 
Waggoner. 5 Havw. (Tenn.) 1.242. 
Romig v. Sheldon, 124 NYS 26 
[aff 142 App. Div. 925 mem, 127 NYS 
1141 mem]. 

64 Ala, 174; 88. Nashville Trust Co, v. Carr, 
(Tenn. Ch. A.) 62 SW 204. 


estate 


134 N. Y. 128, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 287-289] 


not be charged against land descending to his 


heirs.8® 


[§ 288] f. Liens and Encumbrances—(1) 
Although the title of an heir to real estate 
by descent immediately vests, upon the death of the 
ancestor, leaving the title encumbered with all the 
liens created by such ancestor in his lifetime,°° and 
while heirs and distributees take generally subject 
to the debts of the decedent,®! yet a ereditor who 
had no lien on the property of the intestate’ during | 
the latter’s lifetime has no lien on it in the hands 
of the ‘heirs,9? except in jurisdictions where the 
statutes expressly so provide or are construed to 
In Kentucky, while the rule that 
an ordinary ereditor has no lien on property de- 
scended has been recognized, yet, by virtue of stat- 
ute, a creditor who commences suit within six 
months after the death of the decedent has a lis 
Under the statutes of Indiana a 
widow is entitled to have the personal assets in the 
hands of the administrator, and the two thirds of 
the real estate which descend to the other heirs ap- 


General. 


eonfer a lien.?* 


pendens lien.®® 


89. Gilroy v. Richards, 
Civ. A. 355, 68 SW 664. 

$0. U. S.—Wilkinson v. Leland, 2 
Pet. 627, 7 Li ed. 542. 

Ill.—Willis v. Watson, 5 Ill. 64. 

Ind.—Whetstone v. Baker, 140 Ind. 
213,:39 NE 868. 

Mich.—Burns v. Berry, 42 Mich. 
176, 3 NW 924. 

Mo.—Potts v. Smith, 178 SW. 881. 

N. J.—Mount v. Van Ness, 33 N. J. 
Eq. 262. 

N. Y.—Hauselt v. Patterson, 124 
N.Y. 5349, 26, NHe 93739 Wright vi 
Holbrook, 32 N. Y. 587 [aff 2 Rob. 
516, 18 AbbPr 202]; Brown v. Harris, 
25 Barb. 134; Adams vy. Smith, 20 
AbbNCas 60; House _ v. House, 2 
NYLegObs 206, 10 Paige 158. 


26 “Dex. 


Pa.—Walker v, Alexander, 9 Pa. 
Dist. 375, 24 Pa. Co. 345. 
S. D—Gould v. Tucker, 20 S. D. 


226, 105 NW 624. 

Tex.—Ker vy. Paschal, 1 Tex. Unrep. 
Cas. 692. 

Va.—Max Meadows Land, etc., Co. 
v. McGavoek, 96 Va. 131, 30 SEH 460. 

To like effect Tetzloff v. May, 172 
Iowa 617, 154 NW 905. 

Necessity of presentation of se- 
cured claim in administration pro- 
ceedings see Executors and Adminis- 
trators [18 Cyc 4641. 

91. See supra § 271. 

92. Black v. Scott, 24 F. Cas. No. 
1,464, 2 Brock. 325; Harrison Nat. 
Bank v. Culbertson, 147 Ind. 611, 45 
NE 657, 47 NE 13; Savings Bldg., 
ete., Assoc. v. Tartt, 81 Miss. 276,32 


S 115; Com. v. Ashlin, 95 Va. 145, 
28 SE 177. 

93. Cal.—Brenham vy. Story, 39 
Cal. 179. 

Minn.—Mowry v. McQueen, 80 


Minn. 385, 83 NW 348 (stating law 
of Wisconsin). 

N. Y.—Platt v. Platt, 105 N. Y. 488, 
12 NE 22; Matter of Doyle, 180 App. 
Div. 398, 167..NYSpr 827;. Jewette iv. 
Keenholts, 16 Barb. 193. Compare 
Wilson v. Wilson, 13 Barb. (N. Y.) 
252, 264 (where the court said: “It 
may perhaps be said, in a loose gen- 
eral sense, that unpaid debts are a 
charge upon the land in the hands of 
the heir after the personal estate is 
exhausted, because they may be made 
a charge. But they are no lien for 
any substantial purpose, either in 
law or equity, until made so by 
proper proceedings’). Contra Covell 
v. Weston, 20 Johns. 414. 


Oh.—Ramsdall v. Craighill. 9 Oh. 
197; Piatt v. St..Clair, 6 Oh. 227, 
Wright 261. 

Pa.—Blank’s App., 8 Grant 192; 
Weber’s Est., 16 Pa. Dist. 974, 34 
Pa. Co. 157; Walker vy. Alexander, 


04 Pa. Co, 345i : 
Philippine.—Suiliong v. Chio-Tay- 
san, 12 Philippine 13. 
Tex.—Blinn v. McDonald, 92 Tex. 
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[§ 289] (2) 


604, 48 SW 787, 50 SW 931 (review- 
ing Texas legislation); Hamlet v. 
Leicht,. (Civ. A.) 187 SW 1004; Gib- 
son v. Oppenheimer, (Civ. A.) 154 SW 
694; Brandenburg v. Norwood, (Civ. 
A.) 66 SW 587; Devine v. U. S. Mort- 
gage Co., (Civ. A.) 48 SW 585. 

And see Armor v. Lewis, 252 Mo. 
568, 161 SW 251 (holding that the 
claim of a creditor is somewhat in 
the nature of a lien). 

[a] Change in Philippine law.— 
“The new Code of Procedure furnish- 
ing no remedy whereby the pro- 
visions of article 661 of the Civil 
Code may be enforced, in so far as 
they impose upon the heredero (heir) 
the duty of assuming as a personal 
obligation all the debts of the de- 
ceased, at least to the extent of the 
value of the property received from 
the estate; or in so far as they give 
to the heredero the reciprocal right to 
receive the property of the deceased, 
without such property being specifi- 
cally subjected to the payment of the 
debts of the deceased by the very 
fact of his decease, these provisions 
of article 661 may properly be held 
to have been abrogated; and the new 
eode having provided a remedy 
whereby the property of the deceased 
may always be subjected to the pay- 
ment of his debts in whatever hands 
it may be found, the right of a 
creditor to a lien upon the property 
of the deceased, for the payment of 
the debts of the deceased, created 
by the mere fact of his death, may 
be said to be recognized and cre- 
ated by the provisions of the new 
code.” Suiliong v. Chio-Taysan, 12 
Philippine 13, 23. 

[b] Enforcement against minor 
heirs.—A_ creditor’s lien upon the 
lands of a deceased debtor may be 
enforced against minor heirs. Piatt 
v. St. Clair, 6 Oh. 227, Wright 261. 

94. Abell v. Abell, 11 Ky. Op. 128. 

95. Gray v. Graziani, 165 Ky. 771. 
178 SW 1070; Kelley v. Culver, 116 
Ky. 241, 75 SW 272, 25 Kyl 443. 

96. Bowen v. Lingle, 119 Ind. 560, 
20 NE. 534; Porter v. Mooney, (Ind. 
A.) 116 NE 60. 

97. Kinney v. Huering, 44 find. A. 
590, 87 NE 1058, 88 NE 865. [dist 
Roach v. White, 94 Ind. 510; Kemph 
Wiser Asia Pi IndorAw77; 43 INH 
[a] Reason for distinction.—‘The 
marital duties and obligations rest- 
ing on the husband are entirely dif- 
ferent from those that rest upon the 
wife. It is the duty of the husband 
to provide for his family, to furnish 
them shelter, food, and clothing; to 
pay all the living expenses of the 
family. He is supposed to be the 
breadwinner of the household. The 
wife’s duties are entirely different. 
It is not presumed that she earn a 
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plied to the discharge of liens and encumbrances on 
the land, before a resort is had to the one third 
constituting her inheritance,®* but the same rule is 
not applicable in favor of a widower, the share of: 
the lands coming to him by descent from his de- 
ceased wife being liable to pay its proportionate 
share of all the specific liens on the lands of the 


Particular Liens and Encum- 


brances—(a) Mortgages.°® While real property en- 
cumbered by a mortgage given by the intestate de- 
scends to his heirs burdened with the debt and the 
mortgage given to secure its payment,®® yet the debt 
is not a personal obligation of the heirs, and they 
are under no duty to pay it, and at common law, 
and in the absence of express statutory provision 
upon the subject, an heir at law of a mortgagor 
may eall upon the administrator to discharge the 
mortgage upon the real out of the personal estate.? 
This rule of the common law, however, 
extended to the mortgagee or alience of the heir, 
such equity being recognized in favor of the heir 


was never 


living for the family, or that she 
contribute to the payment of the 
household expenses, and when the 
husband dies, and the duties with 
reference to the support and main- 
tenance of the family that rested 
upon him are thus thrust upon the 
shoulders of the wife, it was alto- 
gether just, wise, and proper that the 
law should make liberal provisions 
from the husband's estate for her 
benefit, to enable her, so far as it 
could, to meet these new and unfa- 
miliar burdens, and this is the rea- 
son for the enactment of the liberal 


and. beneficent provisions of our 
laws for the surviving wife.... 
None of ‘these reasons apply to 


the surviving husband, and none of 
these beneficial provisions were en- 
acted in his favor. On the contrary, 
the statute simply provided that 
upon the death of the wife, testate or 
intestate, he should take one third 
of the land of which she died seized, 
and expressly declared that he should 
take this interest subject to all. the 
debts which, under the state of the 
law then existing, she could have 
contracted.” Kinney v. Heuring, 44 
re A. 590, 87 NE 1058, 1056, 88 NH 

oO- 

98. Mortgages generally see Mort- 
gages [27 Cyc 916]. 

99. ' Brown v. Brown, 157 Ky. 804, 
164 SW 70: Maxwell v: Centennial 
Perpetual Bldg., etc, Co., 181 Ky. 
18, 114 SW 324: Tureaud v. Gex, 21 
La. Ann. 253; Naw v. Easterwood, 
(Tex. Civ. A’) 154 SW fs 


1. 178 
Ala. 216, "BB ‘s B15. 

Ark.—Pillow v. Sentelle, 49 Ark, 
430. 5 SW 783. 

a eee v. Brokaw, 7 Ill. A. 
Siar Ma piaaoaiangs v. Frary, 9 Ind. 
Ky.—Tatum v. Gibbs, 41 SW 565, 
19 Kyl 695. 

N. Y.—Hauselt v. Patterson, 124 
Ls Y. 349, 26 NH''9387 [mod 11. .NYS 


O57; Buckley v. Beaver, 99 Misc. 648, 
166 NYS 131. 
pect v. Shelly, 1 Overt. 

Whether personal judgment for de- 
ficiency can be rendered against heirs 
of mortgagor in foreclosure suit see 
Mortgages [27 Cyc 1750]. 

2. Ill.—Sutherlana v. Harrison, 86 
Tl. 363. 

Md.—Goodburn y. Stevens, 1 Md. 
Ch. 420. 

Mass.—Haven vy. Foster, 9 Pick. 
112, 19 AmD 353. 

N. J.— Krueger v. Ferry, 41 N. J. 
Eq. 432, 5 A 452 paca Me are) 
mem 14 A 81]; en v, Munn, 16N. J 
Eq. 898. And see Atkinson v. Atkin- 
son, 84 N. J. Eq. 104, 92 A 795; Smith 
v. Wilson, 79 N. J. Eq. 310, si A 8b1 
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alone and not in favor of his alienee,? and not being 
recognized in favor of the heir after he has sold the 
mortgaged real estate, without application to the 
administrator to redeem.* Where land descends 
subject to a mortgage debt not created by the de- 
cedent, a different rule applies, and the heir takes 
the property cum onere, and is not entitled to have 
the debt paid out of the personal estate, except as 
to a balance remaining due after the exhaustion of 
the mortgaged lands,® although even this rule’ must 
be qualified to the extent that, where the decedent 
has expressly assumed the debt, intending to make 
it a charge on his personal estate, or has directly 
expressed by will that it shall be such a charge, the 
real estate is not liable until the personal estate is 
exhausted. Now, by express statutory provision in 
England? and in some of the United States, heirs 
who take mortgaged estates by descent, whether the 
original debt was that of the decedent or of 
another, cannot call on the personal estate or other 
real estate to satisfy the mortgage debt, and each 
part of the land charged by mortgage bears its due 
proportion of the charge.’ In other states the stat- 
utes make the land mortgaged the primary security 
for the payment of the mortgage debt, and the per- 
sonal property can be resorted to only after the rem- 
edy against the land is exhausted.® 

Mortgage not presented as claim against estate. 
(both cases stating the common-law 


rule as a matter of dictum, the rule} dictions see 
having been changed by statute in 6. 
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quent statutory rules in these juris- 
infra rotes 8, 9. 
Plimpton v. Fuller, 


[$§ 289-290 


An heir to whom lands which are subject to a mort- 
gage given by the intestate in his lifetime have 
descended has no right, as against one entitled to 
the surplus of personalty after payment of all 
debts duly allowed against the estate, to have such 
surplus applied to the payment of the mortgage, 
when the latter has not been duly presented and 
allowed as a claim against the estate.1° 

Where a wife mortgaged her separate property to 


_secure her husband’s debt, his interest on her death 


as between himself and the children is chargeable 
with the debt.4 

[$ 290] (b) Vendor’s Lien. A vendor’s lien 
upon lands in the hands of a purchaser follows the 
property upon its descent to heirs.1? Nevertheless the 
rule is well settled that the unpaid purchase money 
for real estate is primarily payable out of the per- 
sonal estate of the decedent ;!* and while it has been 
held that where, in a suit between a vendor and the 
heirs of a deceased vendee, the latter elect to com- 
plete the contract the vendor is entitled to judgment 
for the unpaid portion of the price with a lien on 
the land to secure its payment,!* yet, under some 
statutes making specific provision for the discharge 
of a vendor’s lien on the lands of a decedent, the 
court is without power to declare the demand for 
the unpaid purchase money a lien, and order it paid 
out of the proceeds of a sale of the land.1® 
statute, but holding it inapplicable in 


the particular case). 
11 Allen 9. Atkinson v. Atkinson, 84 N. J. 


1880). 

N. Y.—Cumberland v. Cordington, 
3 Johns. Ch. 229, 8 AmD 492. But 
for later statutory rule see infra 
note 8. 

N. C.—Mahoney v. 123 
N. C. 106, 31 SE 384. 

Pa.—Greenberg’s Est., 22 Pa. Dist. 
1055, 41° Pa., Co. 517 

Tex.—Minter v. Burnett, 90 Tex. 
245, 38 SW 350. 

Eng.—Lanoy v. Athol, 2 Atk. 444, 
26 Reprint 668; Ancaster v. Mayer, 
1 Bro. Ch. 454, 28 Reprint 1237, 
18 ERC 177; King v. King, Mosely 
192, 25 Reprint 344, 3 P. Wms. 358, 
24 Reprint 1100, 18 ERC 1; Cope v. 
Cope, 2 Salk. 449, 91 Reprint 389. 
But for change of rule by statute see 
infra nofe 7. 

[a] Reason and theory of rule.— 
“The ancient rule which is invoked 
in favor of the complainants in this 
case is based upon the theory that 
the personal estate of the testator 
or intestate is the primary fund out 
of which his debts are to be paid. 
Fish. Mort. (1910) § 1319... . The 
general rule under consideration ac- 
corded with the policy of the English 
law which protected the heir and 
had tender regard for landed estates 
by which families were sustained and 
family succession was promoted.” 
Smith v. Wilson, 79 N. J. Eq. 310, 


315, 81 A 851. 

3. Haven vy. Foster, 9 Pick. 
(Mass.) 112, 19 AmD 353; Keen v. 
Munn, 16_N. J. Eq. 398: Cumber- 
land vy. Codrington, 3 Johns. Ch. 
(CN. Y-) 229, 8 AmD .492; Scott v. 
Beecher. 5 Madd. 96. 5@ Reprint 832; 
Hamilton v. Worley, 2 Ves. Jr. 62, 
30 Reprint 523. 

Rights of alienee of heir generally 
see supra §§ 175, 178. 


Stewart, 


. Haven v.. Foster, 9... Pick. 
(Mass.) 112, 19 AmD 353. 
5. Mount v. Van Ness, 33 N. J. 


Eg. 262 [aff 35 N. J. Eg. 113]; Camp- 
bell vy. Campbell, 30 N. J. Eq. 415; 
Crowell v. St. Barnabas’ Hospital. 27 
N. J. Eq. 650; MclLenahan vy. Me- 
Lenahan, 18 N. J. Eq. 101; Cumber- 


land _v. Codrington. 3 Johns. Ch. 
(N. Y.) 229. 8 AmD 492. And see 
Smith v. Wilson, 79 N. J. Eg. 310, 


81 A 851 (dictum). But for subse- 


(Mass.) 139; Hewes v. Dehon, 3 Gray 
(Mass.) 205; McLenahan vy. McLena- 
han, 18 N. J. Eq. 101; Cumberland 
v. Codrington, 3 Johns. Ch. (N. Y.) 
229, 8 AmD 492. And see McLearn 
v. Wallace, 10 Pet. (U. S.) 625, 9 
L. ed. 558 (holding that, where both 
the real and the personal estate have 
been charged with a mortgage debt, 
both funds must be applied to its 
extinguishment in proportion to their 
respective amounts). 

7. Harding v. Harding, L. R. 13 
Eq. 493 (holding, however, that a 
lien for unpaid purchase money !s 
not a charge by way of mortgage un- 
der 30 & 31 Vict. ec 69 where the 
nurchaser dies intestate); Hood v. 
Hood, :3 Jur. N. S. 684 (under 17 & 
18 Viet. ec 118). See also note to 
Ancaster v. Mayer, 1 Bro. Ch. 454, 28 
Reprint 1237. 

[a] English legislation.—It is 
said that the English parliament in 
1854 passed a statute (17 & 18 Vict. ¢ 
113), providing that where a person 
dies seized of land, etc., charged with 
any money by way of mortgage, the 
heir or ‘devisee shall not be entitled 
to have the mortgage discharged out 
of the personal estate or any other 
real estate of the ancestor or testa- 
tor, but that such land so received by 
him shall be primarily liable unless 
the testator or intestate shall “by 
his will, deed or other document have 
signified any contrary or other inten- 
tion.” Subsequent supplementary 
English legislation was in the direc- 
tion of extending and enforcing this 
new law (30 & 31 Vict. ec 69; 40 & 
41 Vict. e 34). Smith v. Wilson, 79 
N. J. Eg. 310, 316, 81 A 851. 

8. uselt v. Patterson, 124 N. Y. 
349, 26 NE 937 [mod 11 NYS 105]; 
Ayers v. Dixon, 78 N. Y. 318; Heer- 
mans v. Robertson, 64 N. Y. 332 [aff 
3 Hun 464, 5 Thomps. & C. 596]; 
Rapalye v. Rapalye, 27 Barb. (N. Y.) 
610; In re McKinnon, 169 NYS 416; 
Adams v. Smith, 20 AbbNCas (N. Y.) 
60; Johnson v. Corbett, 11 Paige 
(N. Y.) 265; Taylor v. Wendel, 4 
Bradf. Surr. (N. Y.) 324; Waldron 
v. Waldron, 4 Bradf. Surr. (N. Y.) 
114. See also Wright v. Holbrook, 
32, N.. Y.. 587 [aff 2 Rob. 516, 18 
AbbPr 202] (quoting the New York 


Eq. 104, 92 A 795; Smith yv. Wilson, 
79 (N. J. Eq.) 310, 81 A851. 

[a] New Jersey statute construed. 
—‘‘Perhaps the change in our law as 
to exoneration of heirs in cases like 
this may be summed up in the'state- 
ment that under the former law of 
this state and of England, when this 
rule of exoneration was first laid 
down, the personal estate was the 
primary fund out of which all debts 
of a decedent, including mortgage 
debts, were to be paid in the absence 
of any effectual declaration by the 
decedent of a different intention, 
whereas under the statutory law of 
New Jersey dating from 1880, where 
a bond and mortgage of land are 
given for the same debt, the land is 
the primary security, and any per- 
sonal liability can be enforced only 
when the remedy against the land 
has been exhausted or become of no 
value, and therefore when an owner 
of mortgaged land dies, whether he 
owes the mortgage debt or not, the 
land remains the primary ‘security 
for the debt, in the absence of any 
legally effectual declaration of inten- 
tion on his part to the contrary.” 
Smith v. Wilson, 79 N. J. Eq. 310, 
317, 81 A 851. 
eo Clark ''v. > Davis, $2 Mich: 

4. 

11. Kinney v. Heuring, 44 Ind. A. 
590, 87 NE 1053, 88 NE 865. 

12. Turner v. Turner, 193 Ala, 424, 
69 S 503; Whetstone v. Baker, 140 
Ind. 213, 839 NE 868; Shires v. John- 
son, 38 SW 694, 18 KyL 853. 


13. Ind.—Chandler v. Chandler, 78 
Ind. 417. 
N. Y.—wWright v. Holbrook, 32 


N. Y.' 587 [aff 25: N. Y. Super. 516, 
18 AbbPr 202]; Lamport v. Beeman, 
34 Barb. 239; Johnson v. Corbett, 11 
Paige 265. 

Tenn.—O’Conner vy. O'Conner, 88 
Tenn. 76, 12 SW 447. 7 LRA 33. 

Tex.—Minter v. Burnett, 90 Tex. 
245. 38 SW 350. 

Eng.—Ancaster v. Mayer, 1 Bro. 
Ch. 454, 28 Reprint. 1237, 18 ERC 
177; Hood v. Hood, 3 Jur. N. S. 684 
(construing 17 & 18 Vict. ¢ 113). 

14. Halcomb v. Ison, 140 Ky. 189, 
130 SW _ 1070. 

15. Ross v. Julian, 70 Mo. 209. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 291-296 | 


[§ 291] (c) Lien for Labor and Materials. 
While it is held that a person who furnished labor 
and materials for the improvement of buildings 
upon lands of an intestate during his lifetime is en- 
titled to an equitable lien upon the lands in the 
hands of the heirs,‘® yet the widow takes free from 
a mechanic’s lien where the case comes within a 
statute providing that where the estate of the de- 
eedent is of less value than a certain amount the 
whole estate shall vest in the widow, and she shall 
not be liable for any of the debts of the decedent 
except mortgages of real estate.’ 

[§ 292] (d) Judgment Lien 1*—aa, In General. 
A judgment against the ancestor obtained during 
his lifetime is a lien upon his lands in the hands 
of his heirs,!® but it has been held that the lien of 
the judgment is subject to the right of the heir to 
have the debt paid out of the personal estate of the 
decedent if there is enough for that purpose.?° 
Also, it appears that at common law, if a judgment 
was obtained against the ancestor ‘nm his lifetime, 
the heir, not being named in the judgment, was not 
bound thereby.24 An intestate’s property distrib- 
uted bona fide is not subject to the lien of a judg- 
ment. which had not attached before the distribu- 
tion.?? \ 

Rights of judgment creditor against widow. Un- 
der the Indiana statutes, where a widow takes the 
whole estate, both real and personal, on account of 
the estate being of less value than five hundred dol- 

_lars, she takes the lands free from judgment liens,?* 
but where the whole estate is worth more than five 
hundred dollars and the personalty is insufficient 
to make up that sum, her lien on the real estate 
for the balance is inferior to the lien of a judgment 
recovered against the intestate.*4 

[§ 293] bb. Judgment against Personal Repre- 
sentative. There is no privity between the per- 
sonal representative and the heirs, and a judgment 
obtained by a ereditor against the personal repre- 


16. Merrihew. v. Parrott, 168 App. 
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shall be paid in the same order in 


[180.J.] 949 


sentative on a debt due from the ancestor does not 
create a lien on the real estate of such ancestor in 
the hands of the heirs.2° Upon the question as to 
whether the real estate of the ancestor descended 
to heirs can be subjected to a judgment against the 
personal representative where satisfaction cannot be 
obtained from the personal estate, there is some con- 
flict of authority. In some jurisdictions the rule is 
laid down that an execution issued on a judgment 
against the personal representative for a debt of the 
ancestor remaining unsatisfied after final distribu- 
tion of the estate may be levied on the land of such 
ancestor in the hands of heirs;?° but in other juris- 
dictions the rule is that the only remedy in such 
case is against the personal representative and his 
sureties.*”7 Sometimes, in proceedings for the par- 
tition of a decedent’s estate, the decree provides 
that the property allotted to the distributees shall 
be subject in their hands to the liens of any judg- 
ment which may be recovered against the adminis- 
trator,?* but such a decree will not be construed as 
providing for any lien upon the lands partitioned 
where the personal estate is sufficient for the pay- 
ment of debts.?9 

[§ 294] (e) Resulting Trust. Where an intes- 
tate held the legal title to real property subject to a. 
resulting trust, the title descends to his heirs sub- 
ject to the same trust.%° 

[§ 295] (f) Lien for Money Advanced to Ad- 
ministrator. No lien is created upon lands of an 
intestate in the hands of his heirs by an advance- 
ment of money to the administrator to pay the debts 
of the intestate.*! 

[§ 296] (3) Duration and Extinguishment of 
Lien. Debts of a decedent not secured by matter 
of record during his lifetime constitute a lien on his 
real estate in the hands of his heirs only for such 
period of time as may be fixed by the statute creat- 
ing the lien;*? and no admissions of the heirs or 
personal representative will serve to prolong the 


W. Va. 218. 


Div. 704, 154 NYS 747. 

17. Lloyd v. Arney, 43 Ind. A. 
450. 87 NE 989. 

18. Lien of judgments generally 
see Judgments [23 Cye 1350 et seq]. 

19. Burton’ v.’) Smith,’ 18 Pet. 
(U. S,) 464, 10 L. ed. 248 (holding 
that in Virginia a judgment is a lien 
on a reversion after a life estate in 
land which has descended to the heirs 
of the judgment debtor, 
equity will decree a sale of the re- 
versionary’ estate to satisfy such 
judgment); Murchison v. Williams, 
71 N.C. 185; Laidley v. Kline, 8 
W. Va. 218. To same effect Davis v. 
Whipp, 48 SW 984, 20 KyL 1166. 

Continuance of attachment lien on 
death of attachment debtor see At- 


tachment § 534. 
Williams, 71 


20. Murchison  v. 
N, C. 185; Rogers v. Denham, 2 
Gratt. (43 Va.) 200. 
Holder v. Com., 3 A. K. Marsh. 

(Ky,) 407; South v. Hoy, 3 Bibb 
(Ky.) 522; Neal v. McCombs, 2 Yerg. 
(Tenn.) 10; Johnston v. Dew, 5 Hayw. 
(Tenn.) 224, 

22. Justices Baker County In- 
ferior Ct. v. Moreland, 20 Ga. 145. 

23. Quackenbush v. Taylor, 86 
Ind. 270 [dist Mead v. McFadden, 68 


Ind. iP 
aennl ead v. McFadden, 68 Ind. 


{a] Indiana statute construed and 
applied.—"‘This section 48, however, 
provides that where, as in this case, 
the personal estate of the decedent 
‘shall be insufficient. to make ‘said 
sum of five hundred dollars, the defi- 
cit, whatever it may be, shall con- 
stitute a lien on the real estate of 
such decedent, if any there be, and 


and that, 


which judgments and mortgages are 
now paid.” Judgments and mort- 
gages were then, and since have been, 
payable in the order of their priority 
of lien. The lien of the judgments 
mentioned in the complaint attached 
to the lots described therein, in the 
lifetime of said Leander J. Mead, but 
the appellant’s lien for her five hun- 
dred dollars, or the deficit thereof, 
certainly did not attach to said lots, 
until, by the death of said Leander, 
she, as his widow, became entitled 
to said sum. So that the judgment 
creditors of said decedent: would be 
entitled to payment in full of their 
judgments, out of the proceeds of the 
sale of the two-thirds part of said 
lots. before the appellant would be 
entitled to any portion of said pro- 
ceeds, on account of the lien of her 
claim on the said part of said lots.” 
Mead v. McFadden, 68 Ind. 340, 344. 

25. Ga.—Jones v. Parker, 55 Ga. 
UT: 

Md.—Post v. Mackall, 3. Bland 486. 

Miss.—McCoy v. Nichols, 5 Miss. 


31. 
N. C.—Williams v. Askew, 6 N. C. 


28 

S. G—Vernon v. PBhrich, 11 S. C. 
Ba. 257. 

Tenn.—Peck v. Wheaton, 8 Mart. & 
¥. 868 


Va.—Brewis v. Lawson, 76 Va. 36; 
Robertson v. Wright, 17 Gratt. (58 
Va.) 534; Shields v. Anderson, 3 
Leigh (30 .Va.) 729; Chamberlayne 
v. Temple, 2 Rand. (23 Va.) 384, 14 
AmD 786; Foster v. Crenshaw, 3 
Munf. (17 Va.) 514; Mason vy. Peters, 
1 Munf. (15 Va.) 487. 

W. Va.—Anderson v. Pierey, 20 
W. Va. 282; Laidley’ v. Kline, 


Conclusiveness as to heirs or dis- 
tributees of judgment against admin- 
istrator see Executors and Adminis- 
trators [18 Cye 1061]. 

26. Vanhouten v. Riley, 14 Miss. 
440 (where the administrators made 
a distribution of the estate without 
paying the judgment recovered 
against them for a debt of the dece- 
dent, and it was held that the judg- 
ment creditor might levy his execu- 
tion on any of the property of de- 
eedent so distributed); Rogers v. 
Huggins, 6 S. C. 356; De Urphey v. 
Nelson. 3 S. C. L. 289. 

27. McClaskey v. Barr, 79 Fed. 
408; Park v. White, 4 Dana_ (Ky.) 
552; Hare v. Bryant, 7 J. J. Marsh. 
(Ky.) 875; Bedell v. Keethley, 5 T. B. 
Mon. (Ky.) 598; Glenn v. Maguire, 3 
Tenn, Ch. 695. : 

nae: Lewis v.. Spann, 30 S. C. L. 


9. 

29. Richardson v. Inglesby, 34 
S. C. Eq. 59. 

80. Irvine v. Campbell, 121 Minn. 


192. 141 NW 108. AnnCasi914C 689; 
Williams v. Van Tuyl, 2 Oh. St. 336. 
81. Lieby v. Ludlow, 4 Oh. 469. 
82. Kelley v. Culver, 116 Ky. 241, 
75 SW 272, 25 KyL 443; Piatt v. St. 
Clair, 6 Oh, 227, Wright 261; Chap- 
man’s App., 122 Pa.) 331, 15 A’ 460; 
Oliver’s App. 101 Pa. 299; Hone v. 
Marshall, 96 Pa. 395; Schwartz's Hst., 
14 Pa. 42; Maus vi Hummell. 11 Pa. 
228: Bailey v. Bowman, 6 Watts & 
S. (Pa.) 118; Klinker’s App., 1 Whart. 
(Pa.) 57; Com. v. Pool, 6 Watts (Pa.) 
32; Hemphill v. Carpenter, 6 Watts 
(Pa.) 22; Quigley v. Beatty, 4 Watts 
(Pa.) 13; Sleeper v. Hickev. 26 Pa. 
Super. 59; Gibb’s Hst., 17 Pa. Dist. 
366; MeKibben’s Est., 7 Pa. Dist. 511; 


950 [18 C0.J.] 
term of such lien.®* The Pennsylvania statutes pro- 
vide a mode for continuing the lien beyond its or- 
dinary duration,** but in order to effect a continu- 
ance there must be a compliance with the statutory 
requirements.®® In Illinois, while there is no statute 
of limitations fixing a time when a claim against a 
decedent’s estate ceases to be a lien upon his land, 
it must be enforced within a reasonable time after 
his death, or a waiver will be presumed.*® 

A judgment lien cannot be enforced against the 
lands of a decedent where it has expired by stat- 
utory limitation.*? 

Part payment of a debt by the heirs will not re- 
lease the ancestor’s property from the len of the 
debt.88 

Void judicial sale as extinguishment of lien. 
Where a judicial sale of lands descended to heirs is 
made to satisfy a lien on it against the ancestor, 
but is thereafter set aside as to some of the heirs 
for fraud by the purchaser and the coheirs, the 
lien is not thereby extinguished, and such propor- 
tion as should have been borne by the share in the 
land so lost is still a charge upon it.°® 

[§ 297] g. Covenants of Intestate Relating to 
Land 4°—(1) In General. An heir, as such, is not 
bound by covenants of warranty of his ancestor 
where he has title by purchase, and not by de- 


Blinn v. McDonald, 92 Tex. 604, 46] 44 Ill. 202; 
SW: 787, 48 SW 571, 50 SW 981. 519, 68 AmD 
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prey v. Morrow, 18 Ill. 
1k 


[$§ 296-297 


scent,‘ nor is he bound by a warranty of his an- 
cestor where the ancestor was not bound by it.” 
In some jurisdictions heirs are not bound by cove- 
nants of the ancestors unless such ancestor expressly 
stipulated that they should be bound,#? and while 
in other jurisdictions, generally by virtue of stat- 
utory provisions, heirs are liable on such covenants 
of the ancestor as run with the land which descends 
to them for breaches of covenant of the ancestor 
oceurring after his death,** yet in neither class of 
jurisdictions are they liable for breaches occurring 
during the lifetime of the intestate,*® the proper 
remedy of the covenantee being to present the claim 
to, and enforce it against, the administrator.*® 
Whatever liability exists against heirs in a particu- 
lar case for a breach of their ancestor’s covenants 
extends to, and is limited by, the value of the prop- 
erty coming into their hands from their ancestor’s 
estate.47 

The fact that an heir has received advancements 
from the intestate does not of itself make him liable 
on the covenant of his ancestor.*8 

Lands situated in another state. A court of equity 
will subject to the payment of a claim for breach by 
resident heirs of their ancestor’s covenant of war- 
ranty lands descending to them from their ancestor 
in another state, under whose laws such lands are 
parent’s warranty of title). 

N. H.—Fowler yv., Kent, 71 N. H. 
388, 52 A 554, 


Eng. —Plasket v. Beeby, 4 East 485, 
102 Reprint 917. 


[a]. The Kentucky statute “was 87.. Hansen's Empire Fur Factory 
not intended to create a lien upon the |v. Teabout, 104 Iowa 360, 73 NW 
lands descended or devised, for the |! 875. 
payment of the ancestor’s debts, for 38. Westbrook v. Munger, 64 Miss. 


a longer period than for six months 
after an action might have been be- 
gun to settle the estate and subject 
the land. It merely held the estate 
subject to the decedent's debts until 
a reasonable time—six months— 
within which a lis pendens lien might 
be created against it.’ Kelly v. Cul- 


ver, 116 Ky. 241, 248, 75 SW 272, 
25 Kyl 443. 
{b] Texas statute construed.— 


“There is an intent on the face of the 
statute above quoted that the prop- 
erty thus in the hands of the heir, 
devisee, or legatee, and not any 
longer subject to be taken by the 
statutory trustee, may be passed free 
of such lien to a bona fide purchaser, 
for the statute does not undertake to 
extend the lien any longer than the 
property is ‘in their hands.’ In legal 
‘contemplation it would still be ‘in 
their hands’ if the transfer were 
fraudulent in law, but would not be 
if transferred to a bona fide pur- 
chaser. The wisdom of the ‘statute 
in not extending the lien any longer 
is apparent, for it would unduly cloud 
titles to allow the obligations of the 
ancestor which might’not accrue for 
years, as in cases of breach of war- 
ranty, to follow the property into 
the hands of bona fide purchasers 
from the heirs, devisees, and lega- 
tees.” Blinn v. McDonald. 92. Tex. 
ot hp 46 SW 787, 48 Sw 571, 50 


[el Funeral expenses are within 
the statutory limitation. Byham y. 
Schrubb, 24 Pa. Dist.’ 170; MeNutt’s 


Hst., 15 Pa. Dist. 429. Contra Gal- 
boesch’s Hst., 16 Pa, Dist. 259. 


334 Oliver’s App., 101. Pa. ‘299; 
see v. Carpenter, 6 Watts (Pa.) 


34. Green v. Green, 255 Pa, 224, 99 
A 801; Green v, Green, 237 Pa. 71, 
85 A 70: Sleeper v. Hickey, 26 Pa. 
Super, 59; Litle’s Est., 23 Pa. Dist. 
1013; Weber's Est., 16 Pa. Dist. 974, 
34 Pa. Co, 157. 

35.° Green v. Green, 287 Pa. 71, 
85 OE Smith v. Ribblett, 38 Pa. 


Co. 
36. Goodrum v. Mitchell, 236 Tll. 
188, 86 NE 217; Rosenthal v. Renick, 


575, 1 S750 
39. Harvey v. Nutter, 66 W. Va. 
208, 66 SE 363. 

40. Cross references: 

Covenants generally see Covenants 15 

Cc, J. p 1204, 

Estoppel of heirs by covenant of an- 
eestor see Estoppel [16 Cye 718]. 
Liability of estate of decedent on 

Covenants see Executors and Ad- 

ministrators [18 Cye 416]. 

41. Oliver v. Piatt, 3 How. (U. 8S.) 
838, 11 L. ed. 622 [aff 19 F. Cas. No. 
11,116, 3 McLean 27]; Irvine v. Leyh, 
102 Mo, 200, 206, 14 SW 715, 16 SW 
10 (where the court said: ‘Nancy 
Irvine acquired the fifty-two acres 
of land from her father by deed and 
not. by devise or descent, so that she 
was not chargeable on the covenants 
in her father’s deed because of that 
land so received by her’’). 

42. Hill. v. Hill, 264 Ill. 219, 106 
NE 262; Crisfield vy. Storr, 36 Md. 
129, 11 AmR 480. 

[a] Where a deed of a married 
woman containing a general war- 
ranty was exetuted before the com- 
mon-law_ disabilities of | married 
women had been removed, it im- 
posed no personal obligation on her 
and hence imposed no obligation on 


her heirs. Hill y. Hill, 264 Ill. 219, 
106 NE 262. 
{b] The widow of the manager 


or agent of a corporation is not lia- 
ble for a breach of the covenants of 
the corporation contained in a writ- 
ten lease. Dibert v. Durham, 115 
Miss. 469, 77S 811. 

43. Cal. Maynard v. Polhemus, 74 
Cal. 141, 15 P 451; McDonald ,v. 
McElroy, 60 Cal. 484: 

Ill.—Baker v. Hunt, 40 Ill. 264, 
89 AmD 346; Ruffner v. McConnel, 
14 Ill. 168. 

Kan.—Rohrbaugh v. Hamblin, 57 
Kan. 393, 46 P 705, 57 AmSR 334. 

" 4 Bibb 
229. But see Rhodes v. Rhodes, 38 
SW 706, 18 Kyl 916 (holding that a 
person who has inherited property 
from his parent cannot evict his in- 
testate’s grantee without offering to 
make good out of the property he re- 
ceived from the parent’s estate the 


And see Covenants § 56. 

44. Fields v. Squires, 9 F. Cas. 
No. 4,776, Deady 366; Scoggin v. Hud- 
gins, 78 Ark. 531, 94 SW 684, 115 
AmSR 60; Morse v. Aldrich, 1°Mete. 
(Mass.) 544; Hill v. Ressegieu, 17 
Barb. (N. Y.) 162; Roosevelt v. Ful- 
ton, 7 Cow. (N. Y.) 71... See also 
Covenants §§ 56, 89. 

45. Sawyer v. Jefts, 70 N. H. 393, 
47 A 416. 

46. Sawyer v. Jefts, 70 N. H. 393, 
47 A 416; Woods v. Ely, 7 S. D. 471, 
64 NW 531 


4% Ark.—Meyer v. McDill, 110 
Ark. 149, 160 SW 1088; Jones v. 
Franklin, 30 Ark. 631; Higgins v. 


Johnson, 14 Ark. 309, 60 AmD 544, 
Ind.—Blair -v. Allen, 55 Ind. 409. 
Iowa.—McClure v. Dee, 115 Iowa 

546, 88 NW 10938, 91 AmSR 181. 

Kan. —Rohrbaugh v. Hamblin, 57 
Kan. 393, 46 P 705, 57 AmSR 334 
[mod 3 Kan. A. 131, 42 P 834]. 

Ky.—Justice v. May, 176 Ky. 78, 
195 SW 98; Logan v. Moore, 1 Dana 
57; Ellis v. Gosney, 7 J. J. Marsh. 
Fae Holder v. Mount, 2 J. J. Marsh. 


La.—Stokes v. Shackleford, 12 La. 
170; Walker v. Fort, 3 La. 535 

Me.—Farnsworth v. Kimball, 112 
Me. 2388, 91 A 954. 

Mo.—Irvine v. Leyh, 102 Mo. 200, 
206, 14 SW 715, 16 SW 10; Walker v. 
Deaver, 79 Mo. 664; Miller v. Early, 


64 Mo. 478; Miller v. McCune, 61 
Mo. 248;/ Miller v. Bledsoe, 61 Mo. 
96 


N. H.—Hall v. Martin, 46 N. H. 337. 

N. Eapatpenten v. Schermerhorn, 
2 Barb. Ch. 51 

Pa.—Farber 4 Blubaker Coal Co., 
216 Pa. 209, 65 A 551 

Tex.—Young v. Moore, (Civ. A.) 
110 SW 548. 

See also Covenants §§ 56, 89. 

And generally see supra § 274. 

“Heirs are only chargeable on the 
covenants of their ancestor to the ex- 


tent of the value of the property de- 
scended to them.” Irvine v. Leyh, 


supra. 
253 Mo. 447, 


4s. Armor v. Frey, 
161 SW 829. 

Advancements generally see supra 
§§ 201-270. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 297-304] DESCENT AND 


subject to the payment of the ancestor’s debts,* | 
but at law land in another state cannot be treated as 
assets in the state of residence of the heir, and he 
will not be held liable on the covenants of a non- 
resident ancestor as to lands without the state.*° 

[§ 298] (2) Collateral Warranties. At com- 
mon law a conveyance of land with covenant of 
warranty bound the grantor and his heirs to war- 
rant the title to the lands granted, and either upon 
voucher or upon judgment upon a writ of warrantia 
charte, in case of eviction of the grantee, to yield 
him other lands of equal value.*t Such warranty 
was lineal when the title asserted by the heir was de- 
rived, or might possibly have been derived, from the 
warranting ancestor, and collateral when it neither 
was nor could have been derived from him; and in 
both cases the heir was bound to yield other lands 
in case of eviction only if and so far as he had other 
lands by descent from the warrantor.5? However, 
in England, by statute,>* all warranties by a tenant 
for life were declared to be void as against those in 
remainder or reversion, and all collateral warranties 
of an ancestor who had no estate of inheritance in 
possession were declared to be void as against the 
heir.*+ This statute has been expressly enacted or 
received as part of the common law of many of 
the United States.°> However, in at least one juris- 
diction this statute was not formally enacted and 
has been held never to have been incorporated into 
its Jurisprudence;°® and in Missouri, while the stat- 
utes expressly abolish lineal and collateral war- 
ranties, with all their incidents, yet they provide 
that the heirs of every person who shall have made 
any covenant or agreement shall be answerable, upon 
such covenant or agreement, to the extent of the 
lands descended to them.5? 

[§ 299] (3) Covenant of Seizin. Heirs are not 
liable for the breach of a covenant of seizin con- 
tained in a deed of their intestate, as the covenant 
is broken as soon as it is made and the remedy of 


4 Dall. (Pa.) 168, 
57. 


Right of heir advanced to enforce 
covenant in deed creating advance- 


Foote v. Clark, 102 Mo. 394, 
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the covenantee is against the administrator.®* 

{§ 300] (4) Covenant against Encumbrances. 
In New Jersey an action of covenant will, by force 
of statute, lie against: heirs for the breach of a 
covenant against “encumbrances contained in a con- 
veyance of the ancestor.®® 

[§ 301] (5) Covenant for Quiet Enjoyment. ‘i 
claim for a breach of a covenant for quiet enjoy- 
ment is a debt within the meaning of a statute 
providing in effect that the heirs of an intestate 
are liable in a suit of equity for debts on which suit 
could not have been brought against the adminis- 
trator because the right of action had not acerued 
during a specified period of time after the adminis- 
trator had qualified.®° 

{[§ 302] h. Taxes and Assessments. Heirs and 
distributees take property of the intestate subject 
to its lability for taxes; and it has been held that 
where the owner of land sought to be assessed for 
benefits in street extension proceedings dies after 
verdict assessing benefits, and pending an order to 
show cause why the award should not be confirmed, 
his heirs at law are bound by the confirmation of the 
award.® 

[§ 303] i. Stockholder’s Liability.** The lia- 
bility of a decedent as a stockholder in a corpora- 
tion may be enforced against his heirs to the extent 
of the property received by them from his estate.®* 

[§ 304] j. Other Matters.*° It has been held 
that heirs are liable for obligations incurred by the 
ancestor by indorsement of commercial paper;*%é 
and that compensatory, but not exemplary, dam- 
ages may be recovered against the heirs of a de- 
cedent for his breach of promise of marriage.® 
Also, where the personal estate is insufficient for the 
payment of debts the heirs are lable to the extent 
of the real estate received by them on a contract of 
insurance entered into by the intestate.°® However, 
an heir is not liable on contracts of the ancestor 
entered into with third persons for the benefit of 


fi: on the fact that the proceedings 


were against the property and not 


ed. 786. 


ment see supra § 239. 

49. Dickinson v. Holmes, 8 Graitt. 
(49 Va.) 353. 

50. Austin v. Gage, 9 Mass. 395. 

51. Jones v. Franklin, 30 Ark. 631; 
Russ v. Alpaugh, 118 Mass. 369, 19 
AmR 464; 4 Coke Litt. p 365a. 

52. Jones v. Franklin, 30 Ark 631; 
Russ v. Alpaugh, 118 Mass. 369, 19 
AmR 464; 2 
301, 302. 

53. St. 4 & 5 Annc 16 § 21. 

54. See Jones v. Franklin, 30 Ark. 
631; Russ v. Alpaugh, 118 Mass. 369, 
19 AmR 464; Flynn v. Williams, 23 
N. C. 509 (holding that while by the 
statute above referred to all col- 
lateral warranties made by tenants 
for life and persons not having an 
estate of inheritance in possession 
are void against the heir, yet if A 
is tenant in tail in possession, re- 
mainder to B, his next brother, and 
A makes a feoffment or levies a fine 
with warranty from him and his 
heirs, and dies without issue, this 
is a collateral warranty which shall 
bar B, notwithstanding the statute, 
although no assets descend). 

55. Sisson vy. Seabury, 22 F. Cas. 
No. 12,913. 1 Sumn. 235; Crisfield v. 
Storr, 36 Md. 129, 11 AmR 480; Russ 
v. Alpaugh, 118 Mass. 369, 19 AmR 
464; Goodwin v. Kumm, 43 Minn. 
403, 45 NW 853 (holding that the 
doctrine of rebuttal by collateral 
warranty is not a part of the common 
law of Minnesota). 

56. Carson vy. New Bellevue Ceme- 
tery Co. 104 Pa. 575; Jourdan v. 
Jourdan, 9 Serge. & R. (Pa.) 268, 11 
AmD 724: Eshelman vy. Hoke, 2 
Yeates (Pa.) 509; Kesselman v. Old, 


Blackstone Comm. pp 


406, 14 SW 981, 11 LRA 861 (where 
the court said: “While our statute 
abolishes lineal and collateral war- 
ranties and their incidents, still heirs 
and devisees of persons who have! 
made any covenant are answerable; 
upon such covenant to the extent of 
lands descended. R. S. 1845, p. 220; 
R. S. 1879, sec. 3944”); Barlow v. 
Delaney, 86 Mo. 583. And see State 
v. Burnes, 129 Mo. A. 474, 107 SW 
1094 (dictum). 

58. McDonald v. McElroy, 60 Cal. 
484; Webber v. Webber, 6 Me. 127. 
To same effect De Veer v. Pierson 
222 Mass. 167, 110 NE 154. 

59. New Jersey Ins. Co. v. Meeker, 
37 N. J. L. 282. 

60. Hebert v. Handy, 29 R. I. 543, 
72 A 1102. 

Right of action generally against 
heirs on claim not accruing un 
after close of administration see in- 
fra § 308. 

61. Henderson v. Whitinger, 56 
Ind. 131 (taxes accruing after death 
of intestate); Com. v. Sweigart, 73 
SW 758, 24 KyL 2147 (personal prop- 
erty); Piatt v. St. Clair, 6 Oh. 227, 
Wright 261; Nowler v. Coit, 1 Oh. 
519, ‘13 AmD 640; Boring vy. Jobe, 
(Tenn. Ch. A.) 53 SW 763 (holding 
that where taxes have become a lien 
on realty, which has descended to 
the heirs, by reason of an adminis- 
trator’s failure to pay them, they 
may be enforced against such realty, 
although sufficient personal assets 
have come into the hands of the ad- 
ministrator, and there has been waste 
and devastavit by him). 

62. Buchanan v. MacFarland, 31 
App. (D. C.) 6 (basing the holding 


against the owner thereof). 

63. Stockholder’s liability gener- 
ally see Corporations. 

64. Payson v.. Hadduck, 18 F. 
Cas. No. 10826, 8 Biss. 293; Doug- 
lass v. Loftus, 85 Kan. 9 
P 74, AnnCasi913A 378; 
er v. Ives, 62 Kan. 395, 
434; Lake Phalen Land, 
v. Lindeke, 66 Minn. 209, 
974 


[a] Beason for rule.—Since the 
relation between stockholders and the 
ereditors of a defunct corporation is 
of a contractual nature, under Gen. 
St. (1889) § 1192, the liability of a 
deceased stockholder can be enforced 
by an action brought against an heir 
of such deceased stockholder, and a 
personal decree may be rendered 
against such heir to the extent of the 
property, received by him from his 
ancestor, which is not subject to ad- 
ministration and which would have 
been liable to payment of such credi- 
tor’s claim if the ancestor were liv- 


etc., 5 
68 NW 


ing. Cooper v. Ives, 62 Kan.. 395, 
63 P 434. 
65. Revival of action against 


heirs on death of defendant pending 
suit see Abatement and Revival § 478 
et seq. 

66. Dodson v. Taylor, 53 N. J. 
L. 200, 21 A 293. 

67. Johnson v. Levy, 122 La. 118, 
47 S 422, 16 ‘Annas 978. 

68. Johnson vy. Levy, 122 La. 118, 
47 S 422,16 AnnCas 978. 

Actions on breach of marriage 
promise generally see Breach of 
Marriage Promise 9 C. J. p 320. 

69. Columbia Ins. Co. — Mullin, 4 
LegOp (Pa.) 572. 
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the latter, by which the heir is not expressly 
bound,’® or for expenditures of the personalty for 
the benefit of the realty.” 

[§ 305] 8. Effect of Conveyances and Encum- 
brances by Heirs—a. Liability of Heirs. It is rec- 
ognized that at common law, when the ancestor 
bound himself and his heirs in an obligation under 
seal and the heir aliened the lands before action 
was brought, the creditor was without remedy 
against the heir % To prevent the wrong and injury 
to creditors permissible under the common-law rule, 
the statute of 3 & 4 Wm, & Mary ¢ 14 was enacted, 
giving a remedy to creditors by bond and specialty 
in an action of debt against the heir who had aliened 
real estate descended to him from the ancestor;** 
and the remedy was subsequently extended to all 
creditors by the act of 5 Geo. II. ¢ 7 § 3, made ex- 
pressly for the American colonies.* In practically 
all the states there are statutes providing that heirs 
who alien real estate of the ancestor before the 
bringing of suit against them by ereditors of the 
estate, or within a prescribed time from the grant- 
ing of administration, shall be personally liable to 
such creditors for the value of the property so 
aliened, and making no distinction between simple 
contract and specialty ereditors.7° The effect of 

70. Moore v. Fauntleroy, 3 A. K. 
Marsh, (Ky.) 360, 

71. Adams v. Smith, 20 AbbNCas 

be liable.” 
72. \Ark.—Cole v, Hall, 85 Ark. 144, | pra. 


sgt Y.) 60. 
107 SW 175, 74, 
AmD 
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Ticknor v. Harris, 
186; Hamilton v. 


[§§ 304-306 


these statutes is to make the heir personally liable 
to creditors of the decedent to the value of all 
lands of such decedent aliened in violation of the 
statute,’® and to entitle the creditor to have the con- 
sideration received therefor in the place of the land 
aliened,*? 

The ‘‘value’’ of the property aliened, as used in 
such statutes, is the value of the lands in the con- 
dition in which they were at the time of the descent 
cast. 

Void conveyance. Of course if a conveyance by 
an heir is ineffectual and void so that title remains 
in the heir, the property may be subjected to the 
payment of the debts of the intestate in the same 
manner and subject to the same conditions as in 
other cases.7® 

[§ 306] b. Rights and Liabilities of Alienees.®° 
While at common law and under the statutes of 
some jurisdictions a bona fide purchaser of land 
from an heir takes it free from liability for the 
decedent’s debts,§1 and while in some states a pur- 
chaser may take without incurring the risk of hay- 
ing the land purchased by him sold for the payment 
of debts where the administration has progressed 
to such a point that it is known that the real estate 
will not be needed for the payment of debts,®? yet 


thus alien he should be liable to|A 401. 
the value of the lands descended, but 79. 
that the lands aliened should not 
McCarthy v. Mullen, su- 


Elliott v. Scoville, 144 Ky. 584, 
139 SW 806; Jefferson v. Morton, 2 
Saund. 7 note 4, 85 Reprint 542 
(where the court said: “If he had 
made a fraudulent alienation before 
the action, it was void at the com- 


14 N. H. 


vic dbe Decal aba v. Mitchell, 16 Fla.| 272, 40 


Ill,—Peo. v. Brooks, 123 Ill. 246, 
14 NE 39; Hoffman v. Wilding, 85 
Tl, 4538; Ryan v. Jones, 15 Ill, 1; 
Dugger v. Oglesby, 3 Ill. A. 94 [rev 
on other grounds 99 I 5]. 

Ky,—Chambers vs Davis, 17 B. 
Mon. 526; Buford v, Pawling, 5 Dana 
283; Ready: v. Stephenson, 7 J. J. 
Marsh. 351; Cox v. Strode, 2 Bibb 
278, 56 AmD 608. 
ye febrile hag v. Jackson, 6 Mass. 


Mo,—Sauer v. Griffin, 67 Mo. 654; 
Whittelsey v. Brohammer, 81 Mo. 98. 

N. H.—Ticknor v. Harris, 14 N. H., 
272, 40 AmD. 186. 

N. J.—McCarthy v. Mullen, 82 N. J. 
L, 879, 82 A_ 61, 89 LRANS. 688; 
Fredericks v. Isenman, 41 N. J. 
212; New Jersey Ins. Co. v. Meeker, 


87 N. J. Li 282; Den v.. Jaques, 10 
N. J. L, 259, 264 (where the court 
said: “By such alienation both the} 


helr and the lands were placed at 
law out of the reach of the credi- 
tor’). 

N. Y.-Roosevelt v. Fulton, 7 Cow, 


R. I.—Hopkins v. Ladd, 12 R. TI, 


279. 
ot na pkedahir aha v. Lewellyn, 25 Tex, 


ee Va.—Rex vy. Creel, 22 W. Va, 

WMng.—Kinaston v. Clark, 2 Atk. 
204, 26 Reprint 626; Gree v. Oliver, 
Carth, 245, 90 Reprint 746; Redshaw 
v. Hester, 56 Mod. 122, 87 Reprint 
559; Coleman v. Wince, Prec. Ch, 611, 
24 Reprint 229, 1 P. Wms. 775, 24 
Reprint 609, 

73. Tlicknor v. Harris, 14 N. H. 
272, 40 AmD 186; MeCarthy v. Mul- 
len, 82 Nv Jie L, 879, 883, 82 A 61, 39 
LRANS 688; Hamilton v. Haynes, 1 
N. CG, 480; Redshaw v. Hesther, Carth. 
858, 90 Reprint 806, Comb. 844, 90 
di 518, 6 Mod, 119, 87 Reprint 
vOE, 

“The hardship up@n creditors con- 
sequent upon allowing the heir to 
allen before suit brought and with- 
out being responsible even for the 
value of the lands, was relieved by 
the act of Williams & Mary, which 


Haynes, 1 N. C. 480. 
75. See statutory provisions; and: 
. J.—Fredericks v. Isenman, 41 
Nid. “Las 212 Rey Journ Ins. Co. v. 
ei ap 87.N. J. 82. 

N. Y.—Rogers “ eatletliont 79 Hun 
483, 29 NYS 963 [aff 150 N. Y. 560 
mem, 44 NE 1128 mem]; Matter of 
Callahan, 69 Hun 161, 23 NYS 378; 
Merchants’ Ins. Co. v. Hinman, 34 
Barb. 410. 

N. C.—Hooker v. Yellowley, 128 
N. C. 297, 88 SE 889; Camp Mfg. Co. 
v. Liverman, 128 N. C. 52, 38 SE 27; 
Bunn v. Todd, 115 N. C. 138, 20 SH 
277; Miller v. Shoaf, 110 N.C. 319, 
14 SH 800; Hinton v. Whitehurst, 71 
Ni Coy 8678. IN, vOr Tbe. Tremble. iv. 
Jones, 7 N. C. 579; Spaight v. Wade, 
6. Nw GC, 295. 

Porto Rico,—Rola vy. Hernandez, 15 
Porto Rico 738. 
apat I.—Hopkins v. Ladd, 12 R. I. 


Tenn.—Neilson v. Weber, 107 Tenn. 
161, 64 SW 20; Maydwell v. Mayd- 
well, 9 Heisk. 571. 

Wis.—Adkins v. Loucks, 107 Wis. 
587, 88 NW 984. 

76. Ky.—Parks v. Smoot, 105 Ky. 
63, 48 SW 146, 20 KyL 1043; Kelley 
Vv. Coal Saal 15 Sw 272, 265 KyL 443, 

N. Y.—Rogers vy. Patterson, 79 Hun 
483, 29 NYS 968 [aff 150 N. Y. 560, 
44 ‘NE 1128 mem]; Merchants’ Ins. 
paz v. Hinman, 34 Barb. 410. 

C.—Hinton v. Whitehurst, 71 
N. No 66,,.73.N..C, 157;.-Tremble. v. 
Jones, tN, Gy 579; Hamilton v. 
Haynes, 1 N. C, 480. 
nae I,—Hopkins Viq addy,i2 Ra I. 


Tenn.—Neilson v, Weber, 107 Tenn. 
161, 64 SW 20; May dwell. v. Mayd- 
well, 9. Heisk, '571. 

77. Cole v. Hall, 85 Ark. 144, 107 
SW 175; Matter of Callaghan, 69 Hun 
161, 33 NYS 878; Bunn v, Todd, 115 
N. a. 138,20 SH O77: Davis v. Perry, 
96 N. C, 260, 1 SH’ 610; Badger v. 
Daniel, 79 N. C, 372; Hinton v. White- 
hurst, 71 N. C, 66; Adkins y. Loucks, 
107 Wis. 587, 88 NW 934. 

78. Muldoon v. Moore, 55 N. J. 
lL. 410, 26 A 892, 21 LRA 89; Fred- 
ericks. v. Isenman, 41 N. 1 219" 


Jie 
provided that where the heir did! Haines v. Haines, 69 N. J. L. 39, 54 


mon law, and is so now by the stat- 
ute 13 Eliz., c. 5, which is in this 
respect declaratory of the common 
law, and the obligee may either have 
a general judgment against the heir, 
or a special one, and take out exe- 
cution of the land in the hands of 
the alienee’”’). 

80. Rights and liabilities gener- 
ally of purchaser from heir see su- 
pra §§ 175-178. 

81. Cole v. Hall, 85 Ark. 144, 107 
SW 175; Scoggin v. Hudgins, 78 Ark. 
531, 94 SW 684, 115 AmSR 60; Ber- 
ton v. Anderson, 56 Ark. 470, 20 
SW. 250; Whittlesey v. Brohammer, 
31 Mo. 98; Neilson v. Weber, 107 
Tenn. 161, 64 SW 20; Smith v. 
Thomas, 14 Lea (Tenn.) 324; Towles 
v. Towles, 1 Head (Tenn.) 601; Yager 
v. Turbeville,.1 Tenn. Ch. A. 227; 
Reid v. Miller, 24 U. C. Q. B. 610: 
But as to later Missouri rule see in- 
fra note 86. 

“We take it to be well settled in 
this state that a purchaser from an 
heir or devisee, in good faith, for a 
valuable consideration, before suit 
brought or process issued, gets a 
good title against creditors of the 
intestate or testator. In other words, 
a bona fide purchaser of real estate, 
for value, without notice of debts 
against the estate, gets a good title 
to land thus purchased against the 
creditors of the estate, and the credi- 
tors must look to the heirs.” Yager 
Nii, TAS P ELE Loplennea@he, ck gore 

Liability of grantee of heir for 
debts of heir see infra § 333. 

82. Scarlett v. Robinson, 112 Md. 
202,.76 A181. And see Austin y. 
Bailey, 37 Vt. 216, 86 AmD 7038 (hold- 
ing that, although the grantee of an 
heir holds the land, as the heir did, 
subject to the administrator’s. lien, 
yet in a case where it is shown that 
administration was granted upon the 
estate it will be presumed, after the 
lapse of a long time without any in- 
terference of the administrator, that 
his lien has been satisfied). 

[a] In Maryland “it has been held 
that the ‘point of time after which 
the heir or devisee may sell the land 
to a bona fide purchaser without the 


aie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 306-308] 


personal property of an intestate is subject, even 
in the hands of purchasers from distributees before 
distribution, to payment of the debts of the estate 
and expenses of administration,’* and in many juris- 
dictions lands in the hands of bona fide purchasers 
from the heirs may be subjected to the debts of the 
intestate,** at least where the purchase was made 
before administration,®® or before the close of ad- 
ministration ;*° and, by virtue of positive statutory 
provision, the rule in still other jurisdictions is that 
a bona fide purchaser will be protected when, and 
only when, he purchased after the lapse of a cer- 
tain period of time after the grant of original ‘7 
letters of administration,’ or when no action was 
brought or proceedings instituted to subject the 
estate to the payment of debts within a certain 
period of time after the estate descended,*® or after 
the granting of letters of administration,’® or 
when letters of administration were not taken out 
within a certain period of time after the death of 
the intestate,®* or, in Louisiana, after the accept- 
ance of the succession.?? None of the above rules 
protect the property in the hands of a purchaser 
who is not bona fide;°* but in the jurisdictions where 
a bona fide purchaser is protected it is sufficient for 
a purchaser to show that he is a real bona fide one,°* 
provided, in jurisdictions where the time of pur- 


DESCENT AND DISTRIBUTION 


[18 C.J3.] 958 
chase is considered, he purchased at such a time as 
to come within the statutory protection.®® 
‘‘Alienation,’’°* as used in the rules, statutory 
or otherwise, relating to the liability for debts of: 
land alienated to a bona fide purchaser, includes 
a sale of land under an executory contract 7 as well 


‘as a mortgage,’ but it does not include a sale on 


execution,” an assignment for the benefit of ered- 
itors,’ a deed of trust to secure a preéxisting debt,? 
or a conveyance by one other than an heir.8 It has 
been held that, where a portion only of the land de- 
scended has been sold by the heir, equity will compel 
a ereditor to pursue his remedy, first, out of the 
land still in the hands of the heirs, and second, to 
proceed against the land alienated in the inverse or- 
der in which it was sold, beginning with the last 
parcel conyeyed.® 

[§ 307] 9. Effect of Partition. The partition 
of lands among the heirs of a decedent does not af- 
fect the rights of ereditors of the deceased, and 
they may satisfy their claims out of such lands as 
well after partition as before? 

[§ 308] 10. Actions against Heirs, Distributees, 
or Purchasers—a. Right of Action and Conditions 
Precedent. Except in a few jurisdictions,® the rem- 
edies provided by statute for the presentation and 
allowance of elaims in administration proceedings 


latter incurring the risk of having 
the real estate so purchased by him 
sold afterwards for the payment of 
the ancestor’s or the testator’s debts,’ 
is ‘when the records of the Orphans’ 
Court, made in conformity with the 
law, show a final settlement of the 
personal estate, and when the set- 
tlement indicates that all proved 
debts and the costs of administration 
have been paid in full, and that there 
is still a balance in the hands of the 
executor or administrator.’”’  Scar- 


lett v. Robinson, 112 Mad. 202, 210, 
76 A 181. 

83. Pritchard v. Norwood, 155 
Mass. 539, 80 NE 80; Sherman v. 
Abell, 46 Vt. 547. 

84. Colo.—Nichols v. Lee, 16 Colo, 


147, 26 P 157; Burchinell v. Butters, 
7 Colo. A. 294, 43 P 459. 

Ga.—Seabrook v. Brady, 47 Ga. 650. 

Ill —Myer v. McDougal, 47 Ill. 278; 
McCoy v. Morrow, 18 Ill. 519, 68 
AmD 578; Vansyckle v. Richardson, 
1S. T1171. 

Ind.—Moore v. Moore, 155 Ind. 261, 
57 NE 242: Weakley v. Conradt, 56 
=~ 430; Elliot v. Moore, 5 Blackf. 

Miss.—Allen v. Poole, 54 Miss. 323 
(holding that real estate is liable in 
the hands of a purchaser for debts 
of the ancestor accrued at the time 
of his death, but not for those ac- 
erued thereafter). 

Oh.—Faran v. Robinson, 17 Oh. St. 
242. 93 AmD 617. 

Pa.—Horner v. Hasbrouck, 41 Pa. 
169; In re Manifold. 5 Watts & S. 
340; Morris v. Smith, 1 Yeates 328; 
a v. Smith, 1 Dall. 481, 1 L. ed. 

Porto Rico.—Rola v. Hernandez, 15 
Porto Rico 7388. 

S. C.—Adger v. Pringle, 11 S. C. 


527. 
eae v. Johnson, 11 Tex. 


Eng.—Townshend vy. Windham, 2 
Ves. 1, 28 Reprint 1. 
Ala.—Cruikshank v, Luttrell, 
67 Ala. 318. 

Cal.—Spotts v. Hanley, 85 Cal. 155, 
24 P 738. 

Ga.—Johnson v. Johnson, 89 Ga. 
260. 5 SE 629. 

Ill.—Vansyckle vy. Richardson, 18 
Th. 172. 

Mich.—Flood vy. Strong, 108 Mich. 
561, 66 NW 473; Burns vy. Berry, 42 
Mich. 176, 180, 3 NW 924. 

Minn.—State v. Ramsey County 
Prob. Ct., 25 Minn: 22. 

“The real estate of the deceased 


descends to his heirs subject to the 
payment of his debts, and convey- 
ances made by them before the es- 
tate is administered upon and the 
claims paid or barred by the statute 
of limitations are in like manner sub- 
ject to the debts of the deceased; and 
as against the debts proved against 
the estate our registry laws afford 
no protection. Subsequent pur- 
chasers take subject to the right of 
the administrator to have the same 
sold for the payment of the debts 
and the expenses of administration.” 
Burns v. Berry, supra. 

{a] A purchaser of real estate un- 
der a judgment against the heir oc- 
eupies no better position than he 
who purchases directly from the heir, 
Vansyckle v. Richardson, 13 Ill. 171. 

86. In re Van Syckle (Mich.) 168 
NW 498; Armstrong v. Loomis, 97 
Mich. 577; 56 “NW 988; Wright v. 
Green, 289 Mo. 449, 144 SW 487. 

87. Brandon v. Phelps, 77 N. C. 44. 

ss. U. S. v. Minor, 285 Fed. 101, 
148 CCA 595 (applying the North 
Carolina statute); Camp Mfg. Co. v, 
Liverman, 128 N. C. 38 SE 27; 
Winfield v. Burton, 79 N. CC, 388; 
Honeyman vy. Kelliher, 20 R. TI. 564, 
40 A 499; Hopkins v. Ladd, 12 R. I. 


279. 
Robertson v. Hines, 154 Ky. 

864, 157 SW 704; Elliott v. Scoville, 
144 Ky. 584, 189 SW 806; Buchanan 
v. Boyd, 135 Ky. 94,5121 SW. 981; 
Kelley v. Culver, 116 Ky. 241, 75 SW 
272, 25 Kyl 448; Anderson v. Sum- 
mers, 6 Bush (Ky.) 423. 

fa] Kentucky statute explained.— 
“The statute gives to the heir or dev- 
isee after the expiration of six 
months from the time he received the 
estate the right to dispose of the 
same, and a bona fide purchaser for a 
valuable consideration from him will 
be protected. But if the suit is 
brought before the expiration of six 
months, the estate may be subjected 
to the payment of the debts of the 
decedent, although it may be in the 
hands of a bona fide purchaser for a 
valuable consideration. In short, the 
statute saves the estate of the de- 
cedent for the protection of credi- 
tors for six months, during which 
time the heir or devisee cannot dis- 
pose of it to their prejudice, thus 
giving to the creditors ample time to 
subject the estate if they desired to 
do so.” Elliott v. Scoville, 144 Ky. 
584. 587. 189 SW 806. 

90. Heidgerd v. Reis, 135 App. 
Div, 414, 119 NYS 921; Fonda v. 


Chapman, 23 Hun (N. Y.) 119; Salls 
v. Salls, 19 NYS 246, 28 AbbNCas 117. 
91. Matter of Doyle, 180 App. Div. 
898, 167 NYS 827, 
92. Zeringue’s Suce., 21 La. Ann, 


715. 
93. U. S.—Florida Mortg., ete, 
Co. v. Finlayson, 91 Fed. 13, 338 CCA 


307 [aff 74 Fed. 671]. 

Ala.—Baldwin v. 
Ala. 186, 40 S 391. 

Ky.—Taylor v. Jones, 97 Ky. 201) 
30 SW 595, 17 KyL 85. 

Miss.—Savings Bldg., ete., Assoc. 
v. Tartt, 81 Miss. 276, 32 S 115. 

N. J.—Ransom v. Brinkerhoff, 56 
N. J. Eq. 149, (88 A919 [rev on 
oxher grounds 57 N. J. Eq. 312, 41 A 
725]. 

N. C.—Hooker v. Yellowley, 128 
N.C. 297, 38 SH 889. 

quay Reto Vv. 138 Lea 


684. 

Wis.—Adkins v. Loucks, 107 Wis. 
587, 88 NW 934. 

94, Buchanan v. Boyd, 135 Ky. 94, 
121 SW 981 (holding that the fact 
that the purchaser was judge of the 
circuit court and had notice of the 
pendency of an action against the 
ancestor to recover a money judg- 
ment did not prevent his being a bona 
fide purchaser, the suit not seeking 
to subject the land); Kelley v. Cul- 
ver, 116 Ky. 241, 75 SW 272, 25 Kyl 
448; Neilson v. Weber, 107 Tenn. 161, 
64 SW 20. 

95. See supra notes 87-91, 

96. “Alienation” defined see Alien- 
ation 2 C. J. p 1035. 

97. Parks v. Smoot, 105 Ky. 63, 
48 SW 146, 20 Kyl 1048. 

98. Den v. Jaques, 10 N. J. L. 259: 
Fonda y. Chapman, 28 Hun (N. Y.) 
119: Warren v. Raymond, 12 S. C. 9. 

99. Scobee v. Bridges, 87 Ky. 427, 
9 SW 299, 10 KvL 390; Muldoon v. 
Moore, 55 N. J. L. 410, 26 A 892, 21 
LRA 89. 

1. Tnylor v. Jones, 97 Ky. 201. 
30 SW 595, 17 Kyl 865. 

2. Camp v. Sherley, 9 Lea (Tenn.) 
255. 

3. Maydwell v. Maydwell, 9 Heisk. 
bi coac*d 571. 


Alexander, 145 


Jones, 


Piatt v.:' St. Clair, 6 Oh. 227, 
Wright 261. 
5 Piatt v. St. Clair, 6 Oh. 227, 
Wright 261. 
- 6 Effect of partition generally see 
Partition [80 Cye 165, 308]. 
7 Speer v. Speer, 14 N. J. Ea. 


240; Hinton v. Whitehurst, 75 N. C. 
178; Mobley v. Cureton, 6 S, C. 49. 
8. Stone v. Todd, 49 N. J. L. 274, 
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and for the enforcement, against the administrator, 
of such claims® are ordinarily deemed to be exelu- 
sive and to prevent a direct action being brought 
against heirs and distributees on account of property 
descended or distributed to them,’® unless the cir- 
cumstances are such that these remedies are not 
available or have been exhausted without result. 
However, both under statute and otherwise, the 
heirs may be proceeded against directly on a claim 
or cause of action which did not arise or acerue so 
as to become provable and enforceable until after 


the | 


8 A 300 (holding that under 


broad terms of the New Jersey stat- | 


ute providing that every creditor of 
a deceased person may have his ac- 
tion against the heirs, an action at 
law may be brought against heirs, 
although the claim has not been pre- 
sented to the administrator and there 
is sufficient personal property to pay 
the debt); Acton v. Schultz, 69 N. J. 
Eq. 6, 59 A S76. 

9. See Executors and Administra- 
tors [18 Cye 448 et seq]. 

10. U. S—Springfield v. Hurt, 15 
Fed. 307. 

Ala.—Zimmerman Mfg. Co, v. Wil- 
son, 147 Ala. 275, 40 S 525; Led- 
yard v, Johnston, 16 Ala. 548; Pyke 
v. Searcy, 4 Port. 52. 

Fla.— Gilchrist v. Filyau, 2 Fla. 94. 

Ga.—tTift v. Collier, TS Ga. 194, 
2 SE 9438. But see Crockett vy, 
Mitchell, 88 Ga. 166, 14 SE 118 (hold- 
ing that, where the administratrix is 
the sole distributee and heir of the 
intestate, her dismissal as such ad- 
ministratrix is no bar to maintain- 
ing an action against her as distribu- 
tee and heir at law by a _ creditor 
to reach and apply the estate in her 


hands). 
Wilding, 85 Til. 


Tlil.—Hoffman v. 
453. 

Ind.—Silvers v. Canary, 114 In. 
129, 16 NE 166; Busenbark v. Healey, 
98 Ind. 450; Cincinnati, ete, R. Co. 
x. Heaston, 48 Ind.’ 172; Barnard v. 
Cox, 25 Ind. 251. 

Iowa.—Hansen’s Empire -Fur Fac- 
tory v. Teabout, 104 Towa 3860, 73 
NW $75; Reynolds v. May, 4 Greene 


283. 

Ky.—Mills v. Sale, 7 J. J.. Marsh. 
254; Teeter v. Anderson, 8 KyL 108. 

Me.—Fowler v. True, T6 Me. 43. 

Mda.—Macgill v. Hyatt, 80 Md. 258, 
7 ~Yheg§ Wyse v. Smith, 4 Gill & 
Mass.—Pratt v. Lamson, 128 Mass. 
Minn.—Hunt v. Burns, 90 Minn, 
172, 95 NW 1110; Hill v. Nichols, 47 
Minn. 882, 50 NW 367; Bryant v. 
Livermore, 20 Minn. 318. 

Miss.—Ventress v. Wallace, T1_S 
636; Partee v. Kortrecht. 54 Miss. 66. 

Mo.—Beekman v. Richardson, 150 
Mo. 430, 51 SW 689; McAllister v. 
Williams, 28 Mo. A. 286. 

Nebr.—Richardson | County 
Smith, 25 Nebr. 767, 41. NW 774. 
i. H.—Hutchinson v. Stiles, 3 N. A. 

4. 

N. Y.—Read v. Patterson, 184 N.Y. 
128, 31 NE 445; Selover vw. Coe, 68 
N. Y. 488; Mersereau v. Ryerss, 3 
N. Y. 261; Sanford v. Granger, 12 
Barb. 392; Roe v. Swezey; 10 Barb. 
247; Sechermerhorn v. Barhydt, 9 
Paige 28; Butts v. Genung, 5 Paige 
254. But see Hill v. Moore, 181 App. 
Div. $65, 115 NYS 289 [aff 198 Ne Y. 
638 mem, 92 NE 1086 mem] (holding 
that under the provisions of the 
New York code a creditor has a rem- 
edy agninst the real property of the 
decedent by proceedings in the sur- 
rogate’s court within three years 
from the issuance of letters of ad- 
ministration, but that after the ex- 
piration of the three years he may 
proceed against the heirs). 

N. C—bLee v. Beaman, 
294, 7 SE 887; Latham v. Bell. 69 
N. C. 185; Bland v. Hartsoe, 65 N.C. 
204; Keais v. Sheppard, 3 N. CG. 218. 


Vv. 


LOL N.C. 
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But see Lilly v. Wooley, 94 N. C. 
412 (holding that, where an admin- 
istrator has paid the entire person- 
alty over to the next of kin before 
paying all of the debts, and he-and 
all the sureties on his administration 
bond except one who is a nonresi- 
dent, are insolvent, the creditors may 
subject the land in the hands of the 
heirs before they have exhausted 
their remedy against the nonresident 
surety). 

Oh.—Haynes v. Colvin, 19 Oh, $92; 
Arbaugh vy. Millett, 5 Oh. Cir. Ct. 295, 

Or—Grange Union v. Burkhart, 8 


Or. 51. 
aa v. Atherton, 2 Pa. 


« S. D—Woods v. Bly, 7 S. D. 471, 
64 NW 581. 

Tenn —Gilman v. Tisdale, 1 Yer. 
285; Boyd v. Armstrong, 1 Yerg. 40. 
Vt—Bullard vy. Perry, 66 Vt. 479, 
29 A TST. 

Va—Scott v. Ashlin, 86 Va. 581, 
10 SE 751. ‘ 

But see Fripp v. Talbird, 10 S.C. 
Eq. 142 (holding that, where the per- 
sonal representative proves insol- 
vent, creditors may follow the estate 
into the hands of legatees and dis- 
tributees or those claiming under 
them, although the representative at 
the time of distribution retained suf- 
ficient for payment of the debts). 

[a] Occurrence of contingency be- 
fore administration taken out.— 
Where a contingent claim against a 
decedent's estate became absolute be- 
fore administration was taken out on 
the estate, it cannot be enforced 
against the heirs after commissioners 
have been duly appointed and the ad- 
ministration has been closed. Bul- 
lard v. Perry, 66 Vt. 479, 29 A TST. 

(b] Where the claim was disal- 
lowed but the claimant took no ap- 
peal, he is barred from proceeding 
against the heir. Bryant v. Liver- 
more, 20 Minn. 318; Woods vy. Ely, 
7S. D471, 64 NW 531. 

11. U. S—Rankin v. Herod, 140 
Fed. 661 (construing Michigan stat- 
utes); Rankin v. Big Rapids, 1838 Fed. 
670, 66 CCA B68; Davis v. Van Sands, 
7 F. Cas. No. 3.655, 45 Conn, 600; Pay- 
son v. Hadduck, 19 F. Cas. No. 10,862, 
8 Biss. 293. 

Ark.—Furst v. Sanders, 204 SW 
426; Cole v. Hall, 85 Ark. 144, 107 
SW 175; Hall v. Cole, Ti Ark. 601, 
76 SW 1076; Hendricks v, Keesee, 32 
Ark. 714; Williams v. Ewing, 31 Ark. 
229; Bennett v. Dawson, 15 Ark, 412, 
et 884; Walker v. Byers, 14 Ark. 


Conn.—Bacon v. Thorp, 27 Conn. 
251: Hawley v. Botsford. 27 Conn, $d. 
ER moe pd - v. Mitchell, 16 Fla, 
oly. 

Ga.—Long v. Mitchell, 68 Ga T69. 

Tnd.—Stevens v. Taeker, S87 Ind. 
109; Whittern v. Krick, $1 Tnd A. 
577, 68 NE 694 But see Dickey v. 
Tyney, 85 Ind. 100 (holding that, 
where an administrator by mistake 
failed to credit an indorsement on a 
note due from a debtor to the estate 
of the intestate, and the mistake was 
not discovered until after the estate 
had been closed, the debtor had no 
eause of action against the heirs or 
distributees of such estate), 

Eph State v. Burnes, (A.) 107 SW 
88 a. 


094, 
La.—Thibodeaux's Suee., 
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the administration of the estate had been closed," 
although, under the statutes of Massachusetts which 
provide among other things for the presentation to 
the probate court of a claim which may become just- 
ly due from the estate, a creditor cannot maintain a 
suit against an heir to recover a debt of the decedent 
where the claim, although somewhat contingent in 
character, could have been presented to the probate 
court under the statute. 
several States that, in case there is administration, 
no suit ean be brought against the heirs until after 


Also, while it is held in 


Ann, 716, 

Minn—Lake Phalen Land, ete., Co. 
v. Lindeke, 66 Minn. 209, NW 
974; Hantsch v. Massolt, 61 Minn. 
361, 63 NW 1069. 

Mo.—State v. Burnes, 129 Mo. A. 
474, 107 SW_ 1094, 

N. H—Hall v. Martin, 46 N. HL 


387. 
_ Okl.—Chitty v. Gillett, 46 Okl. 724, 
ass: 148 P 1048, LRAI9IGA 1181 [eit 


ye]. 

Wis.—Logan vy. Dixon, 73 Wis. 583, 
41 NW T18, 

fa] “The weight of authority is 
to the effect that where a claim has 
not accrued or become enforceable 
until after the administration of the 
estate is closed, a recovery may be 
had in an action against the heirs 
in the district court, to the extent 
of the assets received by them from 
the estate.” Chitty v. Gillett, 46 Okl. 
T24, TAS, 148 P 1048, LRAIMIGA 1181. 

(b] Beason for rule—*‘Adminis- 
tration of the estate of the deceased 
surety at the commencement of this 
suit had been completed, and the resi- 
due distributed to his heirs, and there 
is no longer an administration, and 
no provision under the circumstances 
for another, The demand of plain- 
tiff did not exist during the admin- 
istration, but has ripened into one 
since it was closed. The plaintiff 
seeks to enforce her demand against 
the heirs. The remedy is denied. But 
courts rarely fail to find a remedy 
when thefright exists... . Upon the 
principle that the heirs inherited the 
personalty from their father, the de- 
ceased surety, charged with the oy 
ment of his legal liabilities, they 
hold it as trustees, with, the implied 
obligation to discharge the demand. 
The final settlement by the admin- 
istrator did not operate to relieve the 
personalty from the burden imposed 
upon it by law.” State v. Burnes, 
(Mo, A.) 10T SW 1094, 1096. 

{e] The claim of surviving part- 
ners against the estate of a deceased 
partner for contribution for losses 
sustained by the firm is a contingent 
claim which does not become abso- 
lute until the business of the firm is 
settled, the assets converted and the 
debts paid, and which under the stat- 
ute need not be presented for allow- 
ance until it becomes absolute, and 
if before such claim becomes abso- 
lute the estate of the deceased part- 
ner has become settled and the as- 
sets distributed, the claim is not 
barred, but the surviving partners 
may pursue their remedy against the 
heirs and distributees under the stat- 
ute. Lagan v. Dixon, T8 Wis. 583, 
41 NW 718. 

Prosentation of contingent claims 
in administration proceedings see 


Executors and Administrators [18 
Cye 4567. 
1a. Electric Welding Co. v. Fits. 


215 Mass, $15, 102 NE $54; Converse 
v. Nichols, 202 Mass, 270, $9 NE 135; 
Bassett v. Drew, 176 Mass. 141, 57 
NE 384. For decision under statute 
before its amendment in 1879 see 
Hal! vy. Bumstead, 20 Pick. (Mass.) 


fa] “The determint factor un- 
der the statute is not e uncertain 
or contingent character of the claim 
against the estate, but whether its 
nature is such that the debter can 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the estate has been finally settled and the adminis- 
tration closed,® yet in other states the discharge of 
an administrator after full distribution is not a 
eondition precedent to the right of ereditors to sue 
the distributees,4* and a ereditor may proceed di- 
rectly against the heirs in case of unreasonable de- 
lay in the settlement of the estate.> Similarly, it is 
a rule under the statutes of some states that a ered- 
itor cannot sue the heirs directly where there has 
been no administration,!® but in other states such 
a suit may be brought," provided, at the time of 
the institution of the suit, no administration ean be 
had,?§ or provided, according to some statutes, no 
administration was taken out within a certain period 
of time after the death of the intestate.1® In some 
states it is provided by statute that if the estate has 
been distributed to heirs at law without notice of an 
existing debt the ereditor may compel them to con- 
tribute pro rata to the debt.2° It has been held 
that, in a Suit in a federal court by a ereditor against 
the heirs of a decedent, the facts that administra- 
tion was had and that the ereditor did not present 
his elaim to the administrator are immaterial,?! but 
in other cases the federal courts have followed the 
state law in determining whether or not the heirs 
may be proceeded against directly by a creditor of 
the intestate.?? 

Scire facias and execution. It is not necessary 
that execution shall have been issued on a judgment 
obtained against the ancestor in his lifetime in or- 
der to maintain an action to subject land in the 
hands of his heirs to its payment.?$ Also, a scire 
facias to revive a judgment at law is not necessary 


before proceeding by bill in equity against the heirs 
present to the Probate Court with a| 49 SE 601. 
reasonable degree of intelligence a 
statement of a liability having limits 
as to amount, some foundation in 
law and a fair basis of fact in its 
support. ... The language of our 
statute contemplates some degree of 
contingency and uncertainty in the 
character of the claims which may 
be found likely to be due.” Electric 
Welding Co. v. Fitz, 215 Mass. 3815, 
318, 102 NE 354. 

18. McClaskey v. Barr, 79 Fed. 
408 (applying law of Ohio); Grow v. 
Dobbins, 128 Mass. 271; Brooks v. 
Rayner, 127 Mass. 268; Grow v. Dob- 
bins, 124 Mass. 560; Russ v. Alpaugh, 
118 Mass. 369, 19 AmR 464; Arbaugh 
v. Millett, 5 Oh. Cir: Ct. 295. 


Eq. 202, 


v. Jones, 
Willis, 
Henderson, 
v. Allen, 


34 Tex. Civ. A. 
dleton vy. 
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Ky.—Shannon v, Dillon, 8 B. Mon. 
389, 48 AmD 394; Hefferman vy. For- 
ward, 6 B. Mon. 567. 430 
S. C—Adams v. Holcombe, 5 S. C. 

14 AmD 719. 

Tex.—Low v. Felton, 84 Tex. 378, 
19 SW 693; Solomon v. Skinner, 82 
Tex. 345, 18 SW 
Miller, 71 Tex. 103, 8 SW 688; Mayes 
62 Tex. 
56 Tex. 468; 
50 Tex. 
50 Tex. 


698; 


23; Wyatt _v. 
Lane, 37 Tex. 311; Floyd v. Watkins, 
3, 79 SW 612; 
Pipkin, (Civ. 
240; Byrd v. Ellis, (Civ. A.) 35 SW 
1070; Frost v, Smith, (Civ. A.) 24 SW 
Buchanan v. Thompson, 4 Tex. 
A, ''236, 23 SW. 328; 


[18 C.J3:) 955° 
of a deceased debtor to subject the equitable inter- 
est of the deceased in land which has descended to 
the heirs,** since the lien of the judgment exists, al- 
though execution is suspended’ by the death of the 
debtor, and may be enforced in equity without re- 
vival.2®> Neither is a return of nulla bona as to the 
administrator a condition precedent .to the institu 
tion of a suit against the heirs where it has been 
adjudicated in a suit to which the heirs were parties 
that there are no assets in the hands of the admin- 
istrator.?° 

Demand and verification of claim. In‘case there 
is no administration, the Kentucky statutes pro- 
viding for the making of a demand of payment upon 
the personal representative are not applicable, and 
hence such a demand is not a condition precedent 
to a suit by a ereditor against the heirs.27 Also, 
under such statutes, while the verification by affi- 
davit of the elaim or demand must be made before 
judgment is rendered,?® the making of such affidavit 
is not a condition precedent to the institution of 
the suit.?° 

[§ 309] b. Nature and Form of Action. In a 
ease where an action of some kind may be instituted 
and maintained by a ereditor of an intestate against 
heirs and distributees on account of property de- 
scended or distributed to them, the question arises 
as to whether an action.at law or a suit in equity 
is proper; and the solution of this question is. de- 
pendent to a large extent upon the nature of the 
claim, the reeovery or relief sought, and the statutes 
of the particular jurisdiction pertinent thereto, it be- 
ing held in some eases that a suit in equity is appro- 
priate,®° and, in other eases, that a suit in equity is 
time to authorize a revivor was in- 


effectual). 
24. Ferguson v. Crowson, 25 Miss. 


25. Laidley v. Reynolds, 58 W. Va. 
418, 52 SE 405. 
26. Williams v. Weeks, 70'S. C. 1, 


48 SE 619. 
27. Hill v. Grizzard, 133 Ky: 816, 
119 SW 168; Albertson v. Prewitt, 
20 KyL 1309;  Cockrill 


Schmidtke v. 


49 SW 196, 
v. Mize, 12 SW 1040, 11 Kyl 637; 
Feeter v. Anderson, 7 Kyl 593; Peay 
v. Winter, 5 Ky. Op. 419. 

28. Hill v. Grizzard, 133 Ky. 816, 
119 SW 168; Isom v. Holcomb, 110 
SW_ 249, 83 KyL 307. 

29. Hill vy. Grizzard,' 1323 Ky. 816, 
119 SW 168. Compare Teeter v. An- 
derson, 8 Kyl 108 (holding the con- 
trary, but holding also that where 


365; Webster v: 
McCampbell v. 
601; Patterson 
Mc- 


Mid- 
A.) 56 SW 


Peters v. 


14. Rubel v. Bushnell, 11 KyL 810. | 40; 
Be Mauney v. Holmes, 87 N. C. | Civ. 
428. : 

{a] Where no order limiting the 


time for presentment of claims was 
made where the only property, a 
homestead, was decreed to the heirs, 
and where plaintiff's debt was ex- 
cepted from the operation of the 
homestead statute, the rule that a 
ereditor whose claim is provable and 
who does not present it for allowance 
in the probate court is barred of his 
right to recover of the heirs does not 
apply. Ramstadt v. Thunem, 136 
Minn. 222, 224, 161 NW 413 (where, 
however, the court said: ‘We do not 
hold that if an order limiting time 
had been made the plaintiff need not 
have proceeded in the probate court. 
We are not favorably disposed to a 
rule which will permit laxity or de- 
lny in this class of claims. Our hold- 
ing is limited to the precise situa- 
tion presented”). 

16. King v. Snedeker, 137 Ind. 508, 
37 NE 396; Rinard v. West, 92 Ind, 
359; Leonard v. Blair, 59 Ind. 510; 
Wilson v. Davis, 37 Ind. 141; Craven 
v. State, 50 Ind. A. 30, 97 NE 1021; 
Hall v. Bumstead, 20 Pick. (Mass.) 
2; Royce v. Burrell, 12 Mass. 395. 

17. Ala.—Cameron v. Cameron, 82 
Ala. 392, 3 S 148. 

Ga.—Moore vy. Smith, 121 Ga. 479, 


Hood, 2 Tex. A. Civ. Cas. § 376. 

Vt.—Bullard y. Perry, 66 Vt. 479, 
29 A 787, 

fa] Where there is only one debt 
against the estate, and no adminis- 
tration, the creditor may sue the heir 
or heirs in possession of the prop- 
erty of the estate. Moore v. Smith, 
121 Ga. 479, 49 SE 601; Patterson v. 
Allen, 50 Tex. 23; Floyd v. Watkins, 
34 Tex. Civ. A. 3, 79 SW 612. 

18. Springfield v. Hurt, 15 Fed. 
307 (applying law of Mississippi); 
Partee v. Kortrecht, 54 Miss. 66; Mc- 
Campbell v. Henderson, 50 Tex. 601; 
Gibson v. Oppenheimer, (Tex. Civ. 
A.) 154 SW 694; Fleming v. Ball, 25 
Tex. Civ. A. 209, 60 SW 985; Turman 
Sea te TARR Sa rex. vA... Cly.. Cas ois 
19, Peterson vy. Poignard, 6 B. 
Mon. (Ky.) 570. 

20. Minor v. Hull, (Ga. A.) 94 SE 


808. 

21. Chewett v. Moran, 17 Fed. 820. 
22. Rankin v. Herod, 140 Fed. 661; 
McClaskey v. Barr, 79 Fed. 408: 
Springfield v. Hurt, 15 Fed. 307. 

23. Davis v. Whipp, 48 SW 984, 20 
KyL 1166. Contra Alexander v. Mul- 
lins, 16 KyL 31 (holding also that 
the issuance of an execution before 
the lapse of a sufficient length of 


the affidavit is not made the petition 
should be dismissed, not absolutely, 
but without prejudice). 

30. U. S.—Kirtley v. Holmes, 107 
Fed. 1, 46 CCA 102, 52 LRA 738. 

Ala.—Cameron v. Cameron, 82 Ala. 
392, 3.S 148. 

4 App. 


D, C.—Glenn v. 
125; 

Ky.—Hill v. Grizzard, 133 Ky. 816. 
119 SW 168: Lancaster v. Wolff, 62 
Sw 717, 23 Kyl 233; Shannon vy. 
Dillon, 8 B. Mon. 3289, 48 AmD 394; 
Hefferman y. Forward, 6 B. Mon. 567; 
Ellis v. Gosney, 1 J. J. Marsh. 346; 
Cox ‘v. Strode, 2 .Bibb 273, 5 AmD, 
603; Harmon v. Higgins, 8 Ky. Op. 
259. 

Me.—Bessey v. Cook, 92 Me. 261, 42 
A 405, 

Mich.—Allen v, Conklin, 112 Mich. 
74. 70 NW. 339. 

N. J.—Foster v. Knowles, 42 N. J. 
Eq. 226, 7 A 290. 

Va.—Carrington y. Didier, 8 Gratt. 


(49 Va.) 260. 
WwW. Va—Poling v. Huffman, 39 


Sothoron, 


W. Va. 320, 19 SE 421; Fowler v. 
Kelly, 3 W. Va. 71. 
[a]. Thus, it has been held that: 


(1) Where there has been no ad- 
ministration or an administrator has 
died and no administrator de bonis 
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’ 


not only the appropriate but also the exclusive rem- 
edy,*! or that a ereditor can follow assets into the 
hands of a distributee as well in a court of law as in 
a court of equity,?? or that an action at law is the 
exclusive remedy where the liability sought to be en- 
forced is a purely legal statutory one.** ‘ 
mon-law remedy of a creditor against the heirs is by 
an action of debt or covenant;** and in some cases 
it has been held that a creditor must first establish 
his debt by a judgment at law before he can proceed 
in equity to subject lands of the decedent in the 
hands of his heirs,?> but in Connecticut, by reason 
of the abolition of the distinction between law and 
equity procedure, the claim may be established and 
the property reached in the same proceeding.** An 
action to enforce the statutory liability of heirs for 


non has been appointed, a bill in 
equity is an appropriate remedy to 
recover from the heirs to whom the 
estate has descended a debt due from 
the decedent. Shannon vy. Dillon, 8 


B. Mon. (Ky.) 389, 48 AmD 394; 
Hefferman v. Forward, 6 B. Mon. 
(Ky.) 567; Ellis v. Gosney, 1 J. J. 


Marsh. (Ky.) 346. (2) A creditor of 
a deceased debtor may proceed in 
equity against his heirs residing 
abroad as absent defendants to mar- 
shal the assets and thus subject the 
land or its proceeds in the state de- 
scended to them from the debtor. 
Carrington yv. Didier, 8 Gratt. (49 
Va.) 260. (3) A creditors’ bill to sub- 
ject land of an intestate toa judg- 
ment against him will lie where it 
appears that the legal title to the 
real estate is in the widow, and that 
such judgment exceeds the value of 
the assets of the deceased in the 
hands of .the administratrix, and 
that the administratrix who is in- 
terested in holding the land cannot 
discover any more personal _ estate. 
Foster v. Knowles, 42 N. J. Eq. 226, 
7 A 290. (4) Where the statutes of 
a state permit a creditor to follow 
the Jands of a decedent in the hands 
of his heirs or when conveyed to 
others than bona fide purchasers for 
value, and it is shown that there are 
no debts of the estate other than the 
one sued on, and that it has no prop- 
erty except lands which have been 
conveyed by the heirs to the widow 
of the decedent without considera- 
tion, a federal court may entertain 
a suit in equity by a creditor to es- 
tablish his claim against the estate 
and.enforce such claim against such 
lands subject to such rights of dower 
or homestead as are given the widow 
therein by the state statutes. Kirt- 
ley v. Holmes, 107 Fed. 1, 46 CCA 
102, 52 LRA’ 738. 

81. Johnson y. Culbertson, 79 Fed. 
5 (holding that a creditor having a 
claim against a decedent after the es- 
tate has been settled and distribu- 
tion made must sue the distributees 
in equity, although the liability is 
one which must have been pursued 
against the decedent at law); Barlow 
v. Delany, 36 Fed. 577; Hendricks v. 
Keesee. 32 Ark. 714; Brooks v. Hatch, 
6 Leigh (33 Va.) 534; Crawford v. 
Turner, 58 W. Va. 600, 52 SE 716, 
112 AmSR 1014. z 

82. Jones y. Parker, 55 Ga. 11; 
Minor v. Hull, (Ga. A.) 94 SE 808. 

33. Schopper v. Hildebrandt, 14 
Tll. A. 353; New Jersey Ins. Co. v. 
Meeker, 37 N. J. L. 282: Acton_v. 
Shultz, 68 N. J. Eq. 6, 59 A 876; 
Edwards v. McClave, 55 N. J. Ea. 
151. 35 A 829 [aff without opinion 
in 55 N. J. Ea. 822, 41 A 1115]; Mu- 
tual L. Ins. Co. v. Hopper, 43 N._J. 
Eq. 387, 12 A 528 [aff 44 N. J. Ha. 
604, 17 A 11041. 

34. Estill v. Hoys!Hard. (Ky.) 88 
(where it was said that there is no 
precedent of an action on the case 
against the heir upon any_.contract 
made by the ancestor); Lodge v. 
Murray, 1 Harr. & J. (Md.) 499 (hold- 
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ing that indebitatus assumpsit will 
not lie against the heir for goods 
sold and delivered to the ancestor). 

35. Davis v. Van Sands, 7 F. Cas. 
No. 3,655, 45 Conn. 600; Scott v. 
Ware, 64 Ala. 174; Ledyard v. Johns- 
ton, 16 Ala. 548; Pyke v. Searcy, 4 
Port. (Ala.) 52; Darrington v. Bor- 
land, 3 Port. (Ala.) 9; Bacon’ v. 
Thorp, 27 Conn. 251; Hawley v. Bots- 
ford, 27 Conn. 80; Hand v. Kelly, 102 
S. C. 151, 86 SE 382. But see Cam- 
eron v. Cameron, 82 Ala. 392, 3 S 148 
(holding, without discussion of the 
necessity of first establishing the 
claim by a judgment at law, that a 
bill in equity may be maintained by 
a creditor where there has been no 
administration of the estate and the 
widow and children of the decedent 
are in possession of his estate). 

36. Mathewson vy. Wakelee, 83 
Conn. 75, 75 A‘ 93. 


87. Adkins v. Loucks, 107 Wis. 
587, 88 NW 934. 
38. Gibson v. Mitchell, 16 Fla. 


39. Zimmerman Mfg. Co. v. Wil- 

son, 147 Ala, 275, 40 S 515. 
Attachment in action to enforce 

statutory liability of heirs see At- 

tachment § 119 note 65 [a]. 

40. Cross references: 

Death of person liable to suit as sus- 
pending running of statute of limi- 
tations: 

Generally see Limitations of Ac- 
tions [25 Cyc 1278]. 

As against personal representative 
see Executors and Administra- 
tors [18 Cyc 929]. 

Effect of acts or omissions of ad- 
ministrator on right of heirs to 
set up statute of limitations see 
Executors and Administrators [18 
Cye 433]. 

Necessity of creditor instituting ac- 
tion within specified time after 
death of intestate in order to sub- 
ject lands in hands of bona fide 
purchaser from heir see supra § 


Time for presentation of claim in 
administration proceedings see Ex- 
ecutors and Administrators [18 
Cyc, 468 et seq]. 

41. Wallace v. Swepston, 74 Ark. 
520, 86 SW 398, 109 AmSR 94; Kelley 
v. Culver, 116 Ky. 241, 75 SW 272, 
25 KvyvL 443; Henderson vy. Harper, 
127 Md. 429, 96 A 550, AnnCas1917C 
93; Mobley v. Cureton, 2 S. C. 140; 
Sens v. Barnwell, 14 S. C. Kq. 

{a] Tllustrations.—(1) In one case 
it appeared that real estate of an in- 
testate was partitioned among his 
heirs in 1855, a large amount of as- 
sets being left in the hands of the 
administrators to pay the debts. On 
a sealed note of the intestate due 
in 1854, judgment by default was 
recovered against the administrators 
in 1860. Execution was issued and 
lodged with the sheriff, but nothing 
more was done to enforce payment 
until 1868 when a bill in equity was 
filed to subject the real estate in the 
possession of the heirs to the pay- 
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the debts of their decedent to the extent of property 
inherited by them from him is not an action on a 
contract,®” but is in the nature of a suit in rem to 
reach the property of the ancestor,?8 and where a 
bill asserts no equity against the heirs of a deced- 
ent, a court of chancery cannot seize and hold in 
gremio legis money of such heirs, coming to them 
as heirs of the intestate, to satisfy a decree which 
complainant can never obtain.®° 

Time to 
In equity the remedy of a creditor of 
an intestate against his heirs and distributees may 
be barred by laches, provided, of course, laches 
are shown *? and the application of the doctrine 
would not produce an inequitable result.48 However, 
the statutes of the different states relating to the 


Sue, Limitations, and 


ment of the debt. Both the admin- 
istrators had died insolvent not long 
before the bill was filed. It was held 


that plaintiff was barred by his 
laches of his remedy in equity. Mob- 
ley v. Cureton, 2 8. C. 140." (2y'' In 


another case certain creditors of an 
estate were, as such, named and 
joined in a suit to settle the same by 
the administrator thereof, and were 
thereby, as well as by the advertise- . 
ment of the commissioner to whom 
reference was had to audit claims, 
called on to file their claims, but 
they failed to file their claims until 
after the commissioner ‘had reported 
all claims ascertainable, and until 
after two judgments of sale of land 
had been rendered in the action, and 
the last sale to pay debts of the de- 
cedent and the costs of the suit and 
of administration had been confirmed. 
Two years after they should have set 
up their claims, they sought to en- 
force them against the residue of 
the land sold by the heirs to an in- 
nocent purchaser for value, after de- 
ducting what was necessary to dis- 
charge the known liabilities of the 
estate, and it was held that they 
were guilty of laches precluding their 
recovery.’! Kelley v. Culver, 116 Ky. 
241, 75 SW 272, 25 KyL 443.: (3) 
“According to the plainest principles 
of equity, the appellee, in addition to 
the bar of the statute of limitation, 
is barred of recovery against appel- 
lants on account of her laches in not 
commencing her suit at an earlier 
date. <A recital of the facts of this 
case demonstrates, without argument, 
the justice of that doctrine. When 
the suit was commenced, the surety 
whose estate is sought to be sub- 
jected to the payment of the amount 
due from the guardian had been 
dead twenty-four years, and adminis- 
tration, whereby a valuable estate 
was wound up, had been closed for 
nearly ten years; some of his heirs 
had parted with their inheritance, 
and two of them had died; the prin- 
cipal in the bond, the guardian. had 
been dead for some years. It is no 
excuse to say that a suit had been 
brought within the period of .limita- 
tion against the guardian and an- 
other surety on his bond, without 
proceeding against the appellants or 
impleading them in any suit. At the 
end of that litigation appellee was 
adjudged the right to recover no 
more, as against the sureties. than 
the probate court had held to be due 
twenty years before. After this long 
lapse of time and the changes in the 
status of the parties, it seems to us 
to be inequitable to permit appellee 
to disturb the heirs of the deceased 
surety on her guardian’s bond bv 
subjecting the property inherited by 
them to the payment of a liability 
established so long ago.” Wallace v. 
Swepston, 74 Ark. 520, 527, 86 SW 
398, 109 AmSR 94. 

42. Jennings v. Parr, 62 S. C. 306, 
40 SE 683. 

43. Sullivan v. Ellis, 219 Fed., 694, 
135 CCA 366. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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time within which an action by a ereditor of a de- 
cedent against his heirs and distributees must be 
brought, if at all, are so variant that it is diffi- 
cult, if not impossible, to lay down general rules 
relating thereto, other than the rule that, so far 
as a statutory bar is concerned, it is necessary and 
sufficient for the creditor to institute his action 
within the period prescribed by the statute ** applic- 
able to the particular claim.4® As showing the di- 
vergence in statutory provisions, 1t may be stated 
that in some states it is provided that no action can 
be brought by ereditors against the heirs within a 
specified time after the death of the intestate,*® or 
after the granting of letters of administration,** 
while under the statutes of other states, or under 
other statutes of the same state relating to different 
classes of claims, the action must be brought within 
a certain period of time after the death of the de- 
cedent,*® or after the final settlement of the es- 
tate.49 Where the cause of action accrued during 
the lifetime of the intestate and “was barred as 
against him, it 1s of course barred as against his 
heirs,®° and where a claim is barred by limitation it 
cannot be made the basis of an action against a 
fraudulent vendee of the decedent, since he stands 
in the same relation to the creditors as would the 
heirs.°1,, Also, while it is generally held that the 
statute of limitations is not more available to the 
heirs than it would have been to the ancestor,®? yet 
where the jurisdiction is one in which the ereditor 
is prohibited from commencing an action within a 

44. U. S.—White v. Miller, 158 
U.S. 128, 15 SCt 788, 39 L. ed. 921. 

Ga.—Caldwell.v. Montgomery, 8 
Ga. 106. 


Ill. Ryan v. Jones, 15 Ill. 1. 
Ind —Freeman v. State, 18 Ind. 484. 


mand. 
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all claims founded upon a legal de- 
Halé v. Coffin, 120 Fed. 470, 
57 CCA 528 [aff 114 Fed, 567). 
The limitations against an action by 
a decedent’s creditor for a personal 
judgment against a distributee for 
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certain period of time after the death of the intes- 
tate or the grant of letters of administration,®? the 
period during which the action is stayed by the. 
statutory prohibition is not to be ineluded in com- 
puting the time limited for the commencement of 
the action.** In North Dakota it is held that the 
failure to appoint an administrator does not prevent 
the statute of limitations from running in favor 
of the heirs;°> and while a Kentucky statute pro- 
hibits a suit until twelve months have elapsed since 
the decedent’s death without administration being 
taken out, yet it is held, in this state, that in a 
proper case for equitable interference a suit in 
equity need not be delayed that long,>? and that 
where an heir is expressly bound by the covenant 
of his ancestor he may be sued immediately after 
the death of the intestate.°’ Inasmuch as the lia- 
bility of the heirs is several and not joint,5® pay- 
ment by one heir on the debt of the ancestor does 
not take the case out of the statute of limitations 
as to the others.6° Also, an indorsement of satis- 
faction by mistake on an execution is not equiva- 
lent to a return of nulla bona in starting the run- 
ning of limitations in favor of an heir at law in 
possession of descended lands, as against the an- 
cestor’s creditor.®4 

[§ 311] d. Defenses. The heirs as defendants 
in a suit by a creditor of the intestate may make 
any defense against the alleged debt which the de- 
cedent, if living, might have made,®? or which 
would have been available to the personal represen- 
a9 4 Fpeenes v. Haines, 69.N. J... Li 

51. Grimmett v. Midgett, (Tenn. 
Ch. A.) 57 SW. 399. 


52. Pyatt v. Waldo, 85 Fed. 399; 
Hauselt v. Patterson, 124 N. Y. 349, 


@) 


Kan.—Wood v. Cross, 8 Kan. A.| the value of property received by the | 26 NE 937. 
42, 54 P 12. distributee do not apply to an ac- 53. See supra notes 46, 47. 
Ky.—Farris v. Hoskins, 63 SW 577, | tion brought after distribution to 54. Adams v. Fassett, 149 N. Y. 
23, Kyl, 596. foreclose a lien on the decedent’s | 61, 43 NE 408 [aff 73 Hun 430, 26 
La.—White v. Blanchard, 19 La.|land. Devine v. U. S. Mortgage Co.,| NYS 447]; Van Wezel v. Wyckoff, 3 
Ann. 59. (Tex. Civ. A.) 48 SW 585. Sandf. Ch. CN: Yi.) 528. ) 
Me.—Johnson v. Libby, 111 Me. 204, 46.. Union...Trust Co. v.:. Scott, 55. Colonial, etc., Mortg. Co. v. 
88 A 647, AnnCas1916C 681; Fender- | (Ind. A.) 83 NE 1031 [transf supreme | Flemington, 14 N. D. 181, 103 NW 
son v. Belcher, 68 Me. 59; Webber | court 170 Ind. 666, 85 NE 481] (re-| 929, 116 AmSR 670. 
v. Webber, 6 Me, 127. citing the provisions of Burns St. 56. Bowmans y. Mize, 3 B. Mon. 
Mass.—Hayward vy. Hapgood, 4] Annot. [1901] § 2484, that no suit | (Ky.) 320. 


Gray 437. 

N. Ci.—Fraser v. Bean, 96 N. C. 
327, 2 SE 159. 

Oh.—Roth v. Hummel, 35 Oh. Cir. 
Ct. 73855. 


Pa.—Hook v. McCune, 184 Pa. 292, 
39) Av 72, 

R. I.—Fenner v. Manchester, 6 
R. I. 140. 

S. C.—Abercrombie v. Abercrombie, 
25 S. C. 45; Cleveland v. Mills, 9 S. C. 


430. 
Tenn.—Woolridge v. Page, 1 Lea 


135; Grimmett vy. Midgett, (Ch. A.) 
57 SW 399. 

Tex.—Montgomery v. Culton, 18 
Tex. 736. 


Va.—Coles v. Ballard, 78 Va. 139. 

{a] Swit against infant heirs.— 
Under an answer put in on behalf 
of minors by their guardian ad litem 
submitting their rights to the pro- 
tection of the court, it is the duty 
of the court to give the minor de- 
fendants the benefit of the statute 
of limitations. White v. Miller, 158 
U. S. 128, 15 SCt 788, 39 L. ed. 921. 

45. Hale v. Coffin, 120 Fed. 470, 
57 CCA 528 [aff 114 Fed. 567]; De- 
vine v. U. S. Mortgage Co., (Tex. 
Civ. A.) 48 SW 585. 

[a] Statutes construed and ap- 
plied.—(1) The Maine statute (Rev. 
St. ec 87), which provides that, where 
a claim against thevestate of a dece- 
dent is not filed in the probate of- 
fice as therein authorized, “the claim- 
ant may have remedy against the 
heirs or devisees of the estate within 
one year after it becomes due,” is 
a statute of limitations applicable to 


to foreclose a mortgage shall be 
brought against the heirs of the 
mortgagor before the end of a year 
from the death of the mortgagor); 
Cleveland v. Mills, 9 S. C. 430. 

47. Selover v. Coe, 63 N. Y. 438; 
Roe v. Swezey, 10 Barb. (N. Y.) 247; 
Butts v. Genung, 5 Paige (N. Y-) 
254; Wilber v. Collier, 3 Barb. Ch. 
(NOY) 427. 

48. Com. v: Cooper, 192 Pa. 424, 
44 A 43; Hook v. McCune, 184 Pa. 
292, 39 A .72; Allen v. Krips, 125 
Pa. 504, 17 A 448; Allen v. Krips, 
119 Pa..15°12 A} 759. 

49. Clevenger v. Matthews, 165 
Ind. 689, 76 NE 542 [rev 75 NE 23, 
836]; Harrison Nat. Bank v. Culbert- 
son, 147 Ind. 611, 45 NE 657, 47 NE 
13; Voris v. State, 47 Ind. 345; Piatt 
v. St. Clair, 6 Oh. 227, Wright 261. 

{a] In Indiana under Burns St. 
Annot. [1901] § 2597, providing that 
the heirs and distributees of a_de- 
cedent shall be liable to any creditor 
who, six months before a final set- 
tlement, was out of the state, but 
that suit on the claim must be 
brought within two years after the 
final settlement, a nonresident pay- 
ing surety cannot enforce contribu- 
tion against the heirs and distribu- 
tees of a deceased cosurety after two 
years from the final settlement of 
the estate, although he had no no- 
tice of the insolvency of the princi- 
pal, and was not obliged to make the 
payment until after the two years 
had expired. Clevenger v. Matthews, 
165 Ind. 689, 76 NE 542 [rev 75 NE 
23, 836]. 


57. Gillispie v. Walker, 3 B. Mon. 
(Ky.) 505. 

58. Sneed v. Phillips, 2 J. J. 
Marsh. (Ky.) 131. f 

59. See supra § 274. 

60.. Haines vy. Haines, 69 N. J. L. 
39, 54 A 401. 

61. Jennings v. Parr, 62 S. C. 306, 
40 SE 683. 

62. Ala.—Scott v. Ware, 64 Ala. 


174. 

Kan.—Black v. Elliott, 63 Kan, 211, 
65 P 215, 88 AmSR 239. 

Ky.—Bryant v. Hill, 9 Dana 67, 
And see Payne v. Pusey, 8 Bush 564 
(dictum). 

N. Y.—Long v. Long, 142 N. Y. 545, 
87 NE 486; O’Flynn v. Powers, 136 
N. Y. 412, 32 NE 1085; Haberle-Crys- 
tal Spring Brewing Co. v. Handra- 
han, 100 Misc. 163, 165 NYS 251; 
Burnham v. Burnham, 27 Misc. 106, 
58 NYS 196 [aff 46 App. Div. 513, 


62 NYS 120]. 
Taylor, 80 Va. 


pia. Watts v. 
627. 

And see Herbert v. Mouton, 1 La. 
Ann. 229 (holding that, where in an 
action against the heirs to recover 
an amount claimed for services ren- 
dered to their ancestor during her 
last illness, etc., it is proved that 
plaintiff, on being interrogated by 
the parish judge while making the 
inventory, confessed that he had in 
his possession money belonging to 
the deceased, but refused to state 
the amount, he will be nonsuited). 

fa] The existence and validity of 
the debt sued on (1) is open to con- 
test by the heirs. Black v. Elliott, 
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tative;°? and they may also set up defenses which 
the personal representative has by his own acts or 
laches precluded himself from making.** While the 
heirs may plead in bar a sale of the lands of the 
ancestor by order of the court,®* yet, as has been 
stated, the liability of the heirs is not affected by 
a partition of the lands of the decedent,°* nor is 
the pendeney of a prior suit by another creditor by 
which the assets may be exhausted a bar to a suit 
against the heirs,*? nor is an unsatisfied judgment 
recovered by plaintiff himself against the executor 
or administrator.®® 

[§ 312] e. Jurisdiction and Venue.®® Ordina- 
rily, a suit to subject land descended to the heir to 
the payment of a debt of the ancestor is in effect 
a proceeding in rem,’° and hence must be brought 
in the jurisdiction in which the property is situ- 
ated.71 However, it has been held that a court of 
equity may compel an heir residing within the juris- 
diction to account for any lands in another state de- 
scended to him as heir as a trust subject to the 
payment of his ancestor’s debts, and enforce its de- 
cree by attachment for contempt, if necessary,’? but 
in another jurisdiction this has been denied on the 
ground that the heir does not hold the land in trust 
for the creditors of the ancestor, but simply holds 
it subject to the payment of his debts, and it is 
accordingly held that the creditors must seek re- 
lief in the courts of the state where the land is 
situated.”? Also, where the liability sought to be en- 
forced against the heir is a personal one imposed 
by statute on account of his having aliened the 
lands descended to him, and the heir is a nonresi- 
dent, the suit may be brought in the county where 
it is sought to attach funds coming to him. A 
statute giving the probate court exclusive original 
jurisdiction of the settlement of estates of deceased 
persons and of all matters of probate does not de- 
prive the courts of ordinary general jurisdiction of 
their jurisdiction of actions by ereditors of deceased 
persons against the heirs and distributees;7® and in- 
deed it has been held that a probate or surrogate’s 
court is without power to determine and enforce the 
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liability, if any, of the heirs and next ef kin for 
debts incurred by the administrator in the course of 
administration.77 The creditors must litigate their 
claims in the usual way. A. court of equity has 
no jurisdiction on mere petition to order a fund 
in court resulting from a partition sale of a de- 
cedent’s land to be paid out to his creditors.*8 

In Texas the district court has jurisdiction of a 
suit by a ereditor against the heirs of a decedent 
where, on account of lapse of time, no adminis- 
tration can be had.7® 

In Louisiana, where heirs have accepted the suc- 
cession and are in possession of the property, an 
action against them by a creditor of the ancestor 
should be brought in a court of ordinary original 
jurisdiction and not in the probate court.5? 

A federal court sitting as a court of equity may 
entertain a suit by a creditor of a decedent against 
his heirs § in a proper ease.®? 

[§ 313] f. Parties—(1) Plaintiffs. At law every 
ereditor must sue for himself and cannot join the 
ease of another creditor, and therefore two or more 
creditors of a deceased ancestor cannot join in one 
action against the heir at law to subject the lands 
descended to the payment of debts of the ances- 
tor.6° On the other hand, a creditor proceeding in 
equity to subject lands descended for the payment 
of debts must sue on behalf of himself and all 
other creditors;8* and where a bill is filed by one 
ereditor to subject assets in the hands of the heir, 
another creditor on his petition showing that he is 
such should be made a party as he has a right to 
participate in the distribution of the fund.8® An 
indorsee of a promissory note indorsed after the 
maker’s death is a creditor of the deceased within 
the meaning of statutory provisions, and may sue 
the maker’s heirs in his own name.®® 

[§ 314] (2) Defendants—(a) Personal Repre- 
sentative. It has been said that at common law the 
remedy by action jointly against the personal rep- 
resentatives and heirs of a debtor is unknown,’” and 
that a bond ereditor has his election to proceed 
against either the heir or the executor or adminis- 


63 Kan. 211, 65 P 215, 88 AmSR 239; 65. Covell v.. Weston, 20 Johns. 78. Cassidy v. Cassidy, 1 Barb. 
Long v. Long, 142 N. Y..545, 37 NE|(N. Y.) 414. Ch. (N. Y.) 467. 
486; O’Flynn v. Powers, 136 N. Y. 66. See supra § 307. 79. Brandenburg v. Norwood, (Civ. 
412, 32 NE 1085; Burnham v. Burn- 67. Wells v. Bowling, 2 Dana|A.) 66 SW 587. | 
ham, 27 Mise. 106, 58 NYS 196 [aff | (Ky.) 41. 80. Soye v. Price, 30 La. Ann. 93; 
46 App. Div. 518, 62 NYS 120 (aff 165 68. Couchman Slaughter, 1 A.|De la Ferriere v. England, 27 La. 


N. Y. 659 mem, 59: NE 1119 mem)]; 
Watts v. Taylor, 80 Va. 627. (2) 
Thus, heirs sued to obtain from 
them a conveyance or better assur- 


ton, 6 S. 
Judgm 


K. eo ee 388; Mobley v. Cure- 
4 


ent against administrator as 
constituting lien on lands in hands 


Ann. 686; De Grehan’s Suce., 25 
La. Ann. 334; Martin v. Cannon, 25 
La. Ann. 225; Cox v. Hunter, 10 La. 
425; Watts v. Frazer, 5 La. 383. But 


ance for land sold by their ancestor 
may resist the decree by showing 
that the contract was champertous. 
Bryant v. Hill, 9 Dana (Ky.) 67. 

63. Scott v. Ware, 64 Ala. 174; 
Warfield v. Blue, 3 Dana (Ky.) 485; 
Camp.v. Bostwick, 20 Oh. St. 337, 
5 AmR 669; Paul v. Grimm, 183 Pa. 
330, 88 A 1017; Sergeant v. Ewing, 36 
Pa. 156. 

[a] In Pennsylvania upon the 
trial of a scire facias to charge land 
in the possession of the heirs of the 
decedent with a debt for which judg- 
ment has been obtained against the 
administrator, defendants may make 
any defense which it would have 
been competent for them to have 
made in the original action if they 
had been parties thereto. Paul v. 
Grimm, 183 Pa. 330, 38 A 1017; Ser- 
geant v. Ewing, 36:Pa. 156. 

Failure of administrator to plead 
statute of limitation as affecting 
right of heirs to plead statute see 


Executors and Administrators [18 
Cye 433]. 
64. Scott v. Ware, 64 Ala. 174. 


— 


of heirs see supra § 293. 

Judgment against personal repre- 
sentative as evidence in action 
against heirs see infra § 324. 

69. Whether action at law or suit 
in equity should be brought see su- 


pra § 309. 
70. See supra § 309. _ 

eae Williams v. Ewing, 31 Ark. 
Oh 


72. Dickinson v. Hoomes, 8 Gratt. 
(49 Va.) 353, 418. 


73. Robinson v. Johnson, (Tenn. 
Ch. A.) 52 SW 704. 
74. See supra § 305. 


75, Lancaster v. Wolff, 110 Ky. 
768, 62 SW 717, 23 KyL 233. 

76. Horst v. McCormick Harvester 
Mach. Co., 30 Nebr. 558, 46 NW 


FAM: 

Jurisdiction of probate courts gen- 
erally see Courts §§ 419-444. 

77. In re Bruning, 122 Iowa 8, 96 
NW 780; In re Keef, 43 Hun (N. Y.) 


8. 

Liability of heirs for debts con- 
tracted during course of administra- 
tion see supra § 285. 


see Skillman v. Lacy, 5 Mart. N. S. 
50 (where it was said that probate 
courts are not wholly without ju- 
risdiction, ratione materize, of a suit 
against heirs to enforce execution of 
a judgment against their ancestor; 
and if some are minors, although the 


; others might perhaps be sued before 


the ordinary tribunals, the whole 
matter may well be submitted to the 
probate court). 

81. Kirtley v. Holmes, 107 Fed. 1, 
46 CCA 102, 52. LRA 738. 

General equity jurisdiction of fed- 
eral courts see Federal Courts [11 
Cye 846]. 

g2. See supra § 308. 


83. Warren v. Raymond, 17 S. C. 
63. 

84 Scott v. Ware, 64 Ala. 174; 
Carr v. Huette, 73 Ind. 378 


85. Cosby v. Wickliffe, 7 B. Mon. 


(Ky.) 120. 

86. Parsons v. Parsons, 5 Cow. 
(N. Y.) 476. 

87. Lansdale v. Cox, 7 T. B. Mon. 


(Ky.) 401. But for statutory rule in 
Kentucky see infra notes 94-96. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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trator.88 If the creditor comes into a court of equity 
and proceeds against the heir, he must join the ad- 
ministrator, if there is one, in the suit; and fer 
this rule two reasons are assigned: First, that the 
personal representative may contest the claim; and 
second, that the personal fund out of which a reim- 
bursement would be decreed to the heir may be ap- 
plied in the first instance to the payment of the 
debt.8® Since the law, however, does not require 
that which is impossible or nugatory, if there are 
no personal assets and no administrator has been 
appointed, suit may be brought against the heirs 
alone to subject real estate to the payment of the 
decedent’s debts,®® as it also may where the admin- 
istration has been closed and the estate turned over 
to the heirs;® and where the realty is primarily 
liable and the creditor is authorized to look directly 
to that, it is only necessary to make the heir or real 
representative a party.°* By statute in some states 
the heirs may be sued jointly without joining the 
personal representative,®* while in ther states the 
statutes provide for the joinder of the personal rep- 
resentative in some cases,°* but not where the la- 
bility of the heir is personal on account of his hav- 
ing aliened the estate descended before suit was 
brought,®> or where there is no administrator.°& In 
a state where the distinction between actions of law 
and proceedings in equity has been abolished by 
code provision, the administrator is at least a proper 
party to an action against the heir by a ereditor of 
the intestate.%* 
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[§ 315] (b) THeirs.°S Whether the proceeding 
to subject the decedent’s land to the payment of his 
debts is at law or in equity, all the heirs who are 
liable are necessary parties;®® and the heirs of a 
deceased heir must be joined, or the nonjoinder may 
be pleaded in abatement.1 However if, after the 
issuance of the proper writs,? it is found that sery- 
ice of process can be had against only some of the 
heirs, the suit may proceed against those served.® 

[§ 316] (c) Distributees. Where the suit of a 
creditor of an intestate is against the distributees, 
it is necessary that they all be made parties.* 

[§ 317] (d) Other Persons. In a suit by a 
creditor of an intestate against the heirs of the 
latter, purchasers of the lands involved at a judicial 
sale in another court are necessary parties,® and a 
fraudulent grantee of the heirs is a proper party,® 
but the guardian of a minor heir is not a proper 
party defendant,’ and a nonresident who claims a 
life interest in lands in the state by virtue of a will 
which has not been probated in the state is not.a 
necessary party.® The heirs of a deceased surety on 
a guardian’s bond are not lable jointly with the 
principal on the bond, inasmuch as their liability is 
purely statutory and not contractual, and hence 
they cannot be sued jointly with such principal. 

[§ 318]. g. Process. As is the case with other 
defendants, infant heirs sued by a ereditor of their 
ancestor must be duly served with process.2° Also 
in an action against heirs on their ancestor’s cove- 
nant of warranty the original writ must be sent out 


88. Corbet v. Johnson, 6 F. Cas.| 100, 1 HowPrNS 229; Parsons v.|Joinder of heirs in actions by credi- 
No. 3,218, 1 Brock. 77; Tessier v.| Bowne, 7 Paige (N. Y.) 354. tors against administrator see Ex- 
Wyse, 3 Bland (Md.) 28. 94. Hagan v. Patterson, 10 Bush ecutors and Administrators” [18 

s9. U. S—U. S. Bank v. Ritchie, | (Ky.) 441;:-Conley v. Boyle, 6 T. B. Cyc 945]. 

8 Pet. 128, 8 L. ed. 890; Allen v.| Mon. (Ky.) 637; Lawrence v. Hay- 99. Ky.—Bedell v. Lewis, 4 J. J. 
Simons, 1 F. Cas. No. 237, 1 Curt.| den, 4 Bibb (Ky.) 229; Lawrence v.| Marsh. 562; Morgan vy. Morgan, 2 
122; Corbet v. Johnson, 6 F. Cas. No. | Buckman, 3 Bibb (Ky.) 23. Bibb 388. 


3,218, 1 Brock. 77. 95. 


Lancaster v. Wolff, 


Mo.—State v. Hoshaw, 86 Mo. 193. 


D. C.—Plumb v. Bateman, 2 App. 


156. 
say seeps SPALL v. Cochran, 11 Ill. 

Ind.—Whitney v. Kimball, 4 Ind. 
546, 58 AmD 638; Bryer v. Chase, 8 
Blackf. 508. 

Iowa.—Postlewait v. 
Iowa 365. 

Ky.—Cosby v. Wickliffe, 7 B. Mon. 
120; Cox v. Strode, 2 Bibb 273, 5 
AmD 603. And for statutory rule 
in this state see infra notes 94-96. 

Md.—Macgill v. Hyatt, 80 Md. 253, 
30 A 710; Baltimore v. Chase, 2 Gill 
& J. 376; David v. Grahame, 2 Harr. 
& G. 94; Tyler v. Bowie, 4 Harr. & 
J. 333; Tessier v. Wyse, 3 Bland 28. 

S. C.—vVernon v. Ehrich, 11 S. C. 
Eq. 257. 

Tenn.—Dulles vy. Read, 6 Yerg. 


“Eng.—Madox v, Jackson, '''3 ‘Atk. 
405, 26 Reprint 1034; Knight v. 
Knight, 3 P. Wms. 331, 24 Reprint 


8 
An administrator has a right 


Howes, 3 


[a] 
to insist upon being made a party to 
a bill against the heir for discovery 
of assets and their application for 
the payment of debts. Cosby v. 
Wickliffe. 7 B. Mon. (Ky.) 120. 

[b] The death of the personal 
representative does not obviate the 
necessity of Sowa, this rule. An 
administrator de bonis non should be 
appointed. Macgill v. Hyatt, 80 Md. 
253, 30 A’ 7107" © 

90. Plumb _v. Bateman, 2 App. 
(D. C.) 156; Birely v. Staley, 5 Gill 
& J. (Md.) 432, 25 AmD 303. But see 
Postlewait v. Howes, 3 Iowa 365 
(holding that the proper practice is 
to have an administrator appointed). 
91. Williams v. Ewing, 31 Ark. 
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Gary v. May,'16 Oh. 66. 
Mersereau_v. Ryerss, 3 N.Y. 
261; Hentz v. Phillips, 6 NYS 16; 
Hayward v. McDonald, 7 NYCivProc 


110 Ky. 
768, 62 SW 717, 23 KyL 233. 
A Wilson v. Hodges, 6 Kyl 

97. Lowry v. Jackson, 27 S. C. 318, 
3 SE 473. 

[a] South Carolina.—“We do not 
desire to' be regarded as conceding 
that the administrator was not a 
proper party. It is true that, under 
the former system of pleading, the 
administrator was not a proper party 
to an action at law against the heir, 
for the debt of the ancestor, On ac- 
count of real estate descended; but it 
was otherwise in a proceeding in 
equity, where the administrator was 
not only a proper, but a necessary 
party. Story Eq. Pl., §§ 173, 176, 
180; Vernon v. Ehrich, 11 S. C. Eq. 
257; Goodhue v. Barnwell, 14 S. C. 
Eq. 198, recognized in Mobley v. 
Cureton, 2 S. C. 146. Now since the 
code has substituted a totally differ- 
ent system of pleading, and abolished 
the distinction between actions at 
law and proceedings in equity, where- 
by a defendant may plead equitable 
as well as legal defences to the same 
action, we do not see why the admin- 
istrator may not be regarded at least 
as a proper party to an action against 
the heir, for the debt of the ances- 
tor, on account of real estate de- 
scended; or why the heir, when sued 
alone in ‘such an action, may not re- 
quire that the administrator shall be 
made a party (Cleveland v. Mills, 9 
S. Cc. 430), in order to prevent cir- 
cuity of action by furnishing the 
heir with an opportunity of requir- 
ing from the administrator, if he 
desires it, an account of the assets 
primarily appropriated to the pay- 
ment of debts.” Lowry v. Jackson, 
Ft SF 'C318, 1822; 3 sl, sho. 

98. Cross references: 

Heirs of deceased mortgagor as nec- 
essary parties in foreclosure pro- 
perninee see Mortgages [27 Cyc 


N. Y.—Mersereau v. Ryerss, 3 N. Y. 
261; Stuart v. Kissan, 11 Barb. 271; 
Cassidy v. Cassidy, 1 Barb. Ch. 467; 
Wambaugh v. Gates, 11 Paige 505 
[aff How. A. Cas. 247, 4 HowPr -222]. 

Tenn.—Perkins v. Norvell, 6 Hum- 
pir 151; House vy. Mitchell, Meigs 


Eng.—Jeffreson Vv. Morton, 2 
Saund. 8 note 10, 85 Reprint 558. 

1. Bedell v. Lewis, 4 J. J. Marsh. 
(Ky.) 562; St. Mary’s Protestant 
Episcopal Church v. Wallace, 10 N. J. 

[a] Objections answered.— “It was 
insisted in argument, on the part of 
the plaintiff, that if the heirs of the 
heir are included, difficulties will 
arise in the apportionment of the re- 
covery, and the form of the judg- 
ment. But it is obvious, that no 
more serious difficulties can occur 
than may arise in every case where 
several heirs are defendants. One 
may confess the action, and shew the 
certainty of the assets; another may 
plead alienation in good faith before 


action brought; and another, riens 
per descent, or some_ other_ plea 
which he knows to be false. In all 


these cases the form of the recovery 
will. differ.” St. Mary’s Protestant 
Episcopal Church v. Wallace, 10 N. J. 
L. 311, 314. 

2. See infra § 318. 

8. Bedell v. Lewis, 4 J, J. Marsh. 
(Ky.) 562; Wood v. Leland, 22 Pick. 
(Mass.) 503. 

4 Chapman vy. Hamilton, 19 Ala. 
21: 


5. King v. Ashley, 5 Leigh (32 
Va.) 408. 

6. Adkins v. Loucks, 107 Wis. 587, 
83 NW 934. 


7. Crocker v. Smith, 10 Ill. A. 376. 


8. Coulson v. Saltsman, 71 Nebr, 
495, 98 NW 1055. 
9. Strickland v. Holmes, 77 Me, 


nore 
10. Crocker v. Smith, 10 Ill. A, 376. 
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against all,!? and if it is served on some and re- 
turned non est inventus as to others, plaintiff must 
sue out alias and pluries writs against those not 
served before he can declare against those served.'? 

[§ 319] h. Pleading—(1) Bill, Declaration, 
Complaint, or Petition.1? In an action by a creditor 
of an intestate against his heirs or distributees, it is 
necessary for the bill, declaration, petition or com- 
plaint to state the facts upon which plaintiff’s right 
of recovery depends.1* This generally involves the 
statement of an indebtedness or a cause of action 
which would have been good against the ancestor if 
living,!® and the allegation of facts which bring 
the case within the terms of the statute imposing 
liability on the heirs or distributees, and permit- 
ting them to be sued directly,1® especially facts 
showing the fulfillment of conditions precedent to 
the bringing of the action directly against the heirs 
or distributees, rather than pursuing the statutory 
mode of enforcing the claim in administration pro- 
ceedings;17 and it has been held that where a 
ereditor elects to proceed in a court of law against 
the assets of a deceased debtor in the hands of a 
distributee, he must allege substantially the same 
facts that would entitle him to relief in a court of 
equity.18 Except where the heir has expressly prom- 
ised to pay the debt of his ancestor,® it is neces- 
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sary in most jurisdictions to allege that defendant 
heirs or distributees received property of the intes- 
tate 2° by descent,*? and specifically to deseribe the 
property,” but in a few jurisdictions it is not neces- 
sary to aver that the heir has assets by descent, as 
it devolves upon him to plead riens per descent.?% 
On the other hand, where recovery is not sought on 
any express promise by the heir, there is no neces- 
sity for any allegation of a promise, undertaking, 
contract or agreement on the part of the heir to pay 
the debt.** Also, where it is sought to subject real 
estate, it is necessary, except under some statutes,?° 
to allege the insufficiency of the personal property 
for the payment of debts.2* In case the claim is 
prima facie barred, it is necessary to allege facts 
excepting it from the operation of the statute.27 
Where the action is joint, a complaint is bad which 
fails to show a cause of action in favor of all the 
plaintiffs ;?° and where the heirs alone are made de- 
fendants, it is essential to allege those facts which 
under the statute will justify suing them without 
joining the personal representative.?9 

Unauthorized prayer. Where the petition in an 
action by the creditor of a deceased debtor against 
the latter’s heirs states facts showing a cause of 
action and contains a proper prayer for relief, the 
fact that it further prays for relief to which plain- 


11. House v. Mitchell, Meigs] 87 Ind. 109. 
(Tenn.) 138. 

12.° House v. Mitchell, Meigs 

(Tenn,) 138. 

13. [a] Form of declaration in| state. 


debt against heirs see Waller v. Ellis, 
2 Munf. (16 Va.) 88. 

14. McDonald v. McElroy, 60 Cal. 
484; Lawrence v. Hayden, 4 Bibb 
(Ky.) 229; Lawrence v. Buckman, 3 
Bibb (Ky.) 28; Hamlet v. Leicht 
(Tex. Civ. A.) 187° SW 1004. 

15. Matheson y. Wakelee, 83 Conn. 
75, 75 A 938; Turner v. Hamlin, 152 
Ky. 469, 153 SW 778. 

“In order to make out a cause of 
action against the infant for a debt 
due by his ancestor, it was necessary 
to make out a cause of action against 
the ancestor if the suit had been 
brought against him. So far as this 
petition shows we are left entirely to 
surmise what sort of cause of action 
the plaintiff claimed to have against 
the ancestor; and there is nothing 
stated from which we can determine 
that it was a valid cause of action.” 
Turner v. Hamlin, 152 Ky, 469, 472, 
153. SW_ 778. 

16. Kelley v. Adams, 120 Ind. 340, 
22 NE 317; Rinard v. West, 92 Ind. 
359; McCurdy v. Bowes, 88 Ind. 583; 
Gere v. Clarke, 6 Hill (N. Y.) 350; 
Hentz v. Phillips, 6 NYS 16. 

17. U. S.—Springfield v. Hurt, 15 
Fed. 307, 

Ind.—Stevens v. Tucker, 87 Ind. 
109; Rinard v. West, 48 Ind. 159; 
Whitney v. Kimball, 4 Ind. 546, 58 
AmD 638; Bryer v. Chase, 8 Blackf. 


508. 
Ky.—Bowmans v. Mize, 3 B. Mon. 
320; Avery v. Elder, 8 Ky. Op. 623. 
Mass.—Hall v. Bumstead, 20 Pick. 2. 
N. Y.—Gere v. Clarke, 6 Hill 350. 
[a]. Under the Indiana statute (1) 
the complaint must allege that a final 
settlement of the estate has been 
made, and an allegation that the ad- 
ministrator has fully administrated 
the estate is not sufficient. Rinard 
v. West, 48 Ind. 159. (2) However 
a complaint alleging that the admin- 
istrator has been discharged by the 
proper court after he had fully ad- 
ministered on the 'éstate, and that 
the surplus remaining after settle- 
ment. had been distributed to the 
proper distributees sufficiently shows 
a final settlement of the estate, al- 
though the word “final” was not used 
in describing it. 


(3) It must also be 
alleged that during the six months 
prior to the final settlement plaintiff 
was insane, an infant, or out of the 
Rinard v. West, 48 Ind. 159. 
(4) If no administrator has been ap- 
pointed, it should be so alleged in the 
bill, Whitney v. Kimball, 4 Ind. 546, 
58 AmD 638; Bryer v. Chase, 8 
Blackf. (Ind.) 508. 

[b] In Kentucky the complaint in 
an action upon a promissory note 
against the heirs of the maker must 
allege that twelve months have 
elapsed from his death without ad- 
ministration being granted on_ his 


estate. Bowmans vy. Mize, 3 B. Mon. 
(Ky.) 320. 
{c] Declaration held. sufficient.— 


Monroe v. Becker, 283 Ill. 42, 118 NH 
1025 [rev 204 Ill. A. 467, 474]. 


18. Jones v. Parker, 55 Ga, 11. 
19. Elting v. Vanderlyn, 4 Johns. 
GIN, LY a apices bs 


20. Bryan v. Blythe, 4 Blackf. 
(Ind.) 249; Turner v. Hamlin, 152 Ky. 
469, 153 SW 778; Preston v. Grimes, 
14 KyL 810; Emerson v. Gaither, 103 
Md. 564, 64 A 26, 8 LRANS 738, 7 
AnnCas 1114. 

21. Hagan v. Patterson, 10 Bush 
(Ky.) 441; State v. Lewellyn, 25 Tex. 
797; Jenks’ Case, Cro. Car. 151, 79 
Reprint 733; Kellow v. Rowden, 8 
Mod. 253, 256, 87 Reprint 167 [cit 
Duke v. Spring, 2 Rolle Abr. 709]. 

[a] Two descents.——- Where the 
lands have descended from the ob- 
ligor to another who has died seized 
and from him to defendant, the de- 
scent must be stated specially, oth- 
erwise the variance will be fatal 
upon a plea of riens per descent from 
the obligor. Jenks’ Case, Cro. Car. 
151, 79 Reprint 733; Kellow v. Row- 
den, 3 Mod. 253, 256, 87 Reprint 167 
{cit Duke v. Spring, 2 Rolle Abr. 709]. 

22. Williams y. Ewing, 31 Ark. 
229; Kentucky Female Orphan School 
v. Fleming, 10 Bush (Ky,) 234; Blinn 
v. McDonald, 92 Tex. 604, 46 SW 787, 
48 SW 571, 50 SW 931 [dist Low v. 
Felton, 84 Tex. 878, 19 SW. 693 on 
the ground that it was decided under 
an earlier statute]; Hamlet v. Leicht, 
(Tex. Civ. A.) 187 SwW.1004. But see 
Byrd v. Ellis, (Tex. Civ. A.) 35 SW 
1070 (holding that the petition in an 
action against the heirs of one who 
died owing plaintiff is not subject to 
general demurrer, because it does not 


estate received by each heir where it 
alleges that the decedent’s property 
exceeded his debt and that his heirs 
took his property and divided it 
among themselves without any ad- 
ministration, on his estate). 

23. Crocker v. Descent, 10 Ill. A. 
376; Gere v. Clark, 6 Hill (N. Y.) 350. 
And see Monroe v. Becker, 283 Ill. 
42, 118 NE, 1025 [rev 204 Tll. A. 467, 
474] (recognizing the common-law 
rule but construing the declaration 
in question to be framed according to 
the statute). 

24 Lowry v. Jackson, 27 S. C. 318, 
323, 3 SE 473 (where the court said: 
“This conclusively appears from the 
fact that his liability only extends 
to the value of the property descend- 
ed, even though it may be much less 
than the amount of the debt; whereas 
if his liability arose from any prom- 
ise or undertaking to pay the debt, 
it would extend to the whole amount 
of the debt, regardless of the value 
of the property which he took by 
descent.’’). 

25. Dodson v. Taylor, 53 N. J. L. 
200, 21 A 298. 

26. Fretwell v. Fretwell, 114 Ga. 
303, 40 SE 298; Guy v. Gericks, 85 
Ill. 428; Fowler v. Kelley, 3 W. Va. 
71. And see Glenn vy. Sothoron, 4 
App. (D. C.) 125 (holding that a bill 
by the assignee of an insolvent cor- 
poration to charge the real estate of 
a deceased stockholder, as against his 
heir at law, with the amount of a 
call on the stock, is insufficient if it 
shows. that the personal estate, be- 
fore distribution, was more than suf- 
ficient to satisfy the claim). 

27. Farris v. Stoutz,.78 Ala. 130; 
Grimball v. Mastin, 77 Ala. 553. 


28. Kelley v. Adams, 120 Ind, 340, 
22. NE. 317. 
29. Hoffman v. Wilding, 85 Ill. 


453; Ryan v. Jones, 15 Ill. 1; Monroe 
v. Winlock, 4 Litt. (Ky.) 135. 

[a] Insufficient petition.—In an 
action by a creditor against the heirs 
of a deceased person on a note due 
from their ancestor, where the dec- 
laration, after showing the indebted- 
ness, alleged in substance that the 
deceased left real and personal prop- 
erty to the value of twenty thousand 
dollars, that the personal property 
was insufficient to pay his debts, that 
the real estate had been sold and con- 
verted into money by the heirs before 


Stevens v. Tucker, | specifically allege the amount of the: the commencement of the suit, that 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§§ 319-323] 


tiff is not entitled does not render it bad on gen- 
eral demurrer.®° 

[§ 320] (2) Pleas, Answers, and Demurrers. 
As in other actions, so in an action by a ereditor 
of a decedent against his heirs, defendants may 
plead whatever defenses they have,** and may take 
advantage of defects appearing on the face of the 
bill, complaint, or petition, by demurrer;*? but it 
has been held in some jurisdictions that if the heirs 
would show nothing by descent, or insufficient as- 
sets by descent, they must plead this specially,** 
and that an answer in an action on a judgment ren- 
dered against the intestate in his lifetime should be 
directed against the existence and validity of the 
judgment, rather than against the indebtedness gen- 
erally.2* If it appears on the face of the pleadings 
that the necessary parties have not all been joined, 
the nonjoinder may and should be pleaded in abate- 
ment;*> and where the fact that the suit is pre- 
maturely brought appears upon the face of the com- 
plainant’s bill, defendants may demur, or they may 
insist upon that objection in their answer.*® Also, 
by a sufficient plea,?” the heir may confess the ac- 
tion and show the certainty of assets, in which case 
he is not liable beyond the assets descended.?* Where 
the heir is sued on the bond of his ancestor and 
pleads non est factum and the issue is found against 
him, this is not such a false plea as will render 
him liable de bonis propriis.®® 

[§ 321] (8) Replication or Reply. Where de- 
fendant pleads nothing by descent at the time the 
action was brought, plaintiff may reply that de- 
fendant after the ancestor’s death and before suit 
brought had lands or tenements by descent;*° and, 
independently of statute, such a replication is good, 
although it is general and does not set forth par- 
ticularly the lands descended.*! In an action against 
heirs on their ancestor’s covenant of warranty, if 
defendants plead that there are other heirs not sued, 
a replication that they reside beyond the jurisdiction 
of the court and that those sued are the only heirs 
who had anything by descent is bad on general de- 
murrer.*” 

[§ 322] i. 


the note remained unpaid, and that 
defendants are the heirs and inherited 


Issues, Proof, and Variance. Where 


20 KyL 1166. 
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34. Davis v. Whipp, 


[18C.J.] 961 


an allegation that plaintiff is the sole creditor of the 
intestate is essential to the maintenance of his ac- 
tion against the heirs of the decedent, such an alle- 
gation is put in issue by a general denial.*? On the 
other hand. a mere general denial of indebtedness 
raises no issue as to the amount due where the suit 
is on a judgment rendered against the decedent in 
his lifetime;## and where the jurisdiction is one in 
which it is necessary for defendants to plead spe- 
cially that they have nothing by descent,*® the fact 
that nothing descended to defendants, or that they 
have insufficient assets, cannot be shown under a 
plea of the general issue.*é 

Insufficiency of personal assets. In a creditor’s 
bill against the heir and personal representative of 
a deceased debtor, plaintiff is not bound to establish 
the insufficiency of the personal assets to pay the 
debts in order to enable him to obtain satisfaction 
out of the real estate, the right to have the personal 
estate first applied to the payment of the decedent’s 
debts being founded solely on an equity existing be- 
tween. his real and personal representatives. Conse- 
quently in all such cases if it is supposed that there 
are personal assets which may be applied in aid of 
the realty, the issue as to that fact, founded on this 
equity, must be presented by the heir and be made 
up between him and the executor or administrator 
alone, as it clearly lies \ith the heir only to allege 
and show that fact for h s own benefit.*7 

[§ 323] j. Evidenc:—(1) Presumptions and 
Burden of Proof. In o der to charge heirs with the 
payment of their ane-stor’s debt, the creditor has 
the burden of proving not only his demand against 
the ancestor,*® but eso the fact that lands have 
descended or assets have been distributed to the 
heirs which are chargeable with the payment of the 
debt ;*° and under some statutes p‘aintiff has the 
burden of proving all the debts for which the de- 
cedent was responsible and the value of the personal 
assets left for their payment.5® While, in case an 
administrator was appointed, it will be presumed 
that defendants did not receive the estate until the 
close of the administration,® it will not be presumed 
that heirs who accepted the succession waived the 


48 SW 984, 44. Davis v. Whipp, 48 SW 984, 
20 KyL 1166. 


the estate of the deceased, it was 35. Bedell v. Lewis, 4 J. J. Marsh. 45. See supra § 320. . 

held that the declaration failed to| (Ky.) 562; St. Mary’s Protestant 46. Van Deusen v. Brower, 6 Cow. 
show sufficient grounds for omitting | Hpiscopal Church v.. Wallace, 10] (N. Y.) 50. 

to join the personal representative|N. J. L. 311. 47. Tessier v. Wyse, 3 Bland 
asa codefendant with the_ heirs. 36. Butts v. Genung, 5 Paige|(Md.) 28; Walker v. Jackson, 2 Atk. 
Hoffman v. Wilding, 85 Ill. 453. (N.2Y.) 254: 624, 26 Reprint 772; Stileman v. Ash- 


30.. Frost v. Smith, (Tex. Civ. A.) 
24 SW 40. 

31. St. Mary’s Protestant Episco- 
ee Church v. Wallace, 10 N. J. L. 


lands should be 


37. Gott v. Atkinson, Willes 521, 
125 Reprint 1300 (holding that the 


scribed in the plea, 
stated where they lie, so that plain- 


down, 2 Atk: 608, 26 Reprint 763; 
Galton v. Hancock, 2 Atk. 424, 26 
Reprint 656; Aldridge v. Wallscourt, 
1 Ball. & B. 312; Daniel v. Skipwith, 
2 Bro. Ch. 155, 29 Reprint 89; War- 


particularly  de- 
and it should be 


Defenses see supra § 311. tiff may be informed how to take} wick v. Edwards, 1 Bro. P. C. 207, 
32. Springfield v. Hurt, 15 Fed. | out execution against them). 1 Reprint 518, 2 P. Wms. 172, 24 
307; Farris v. Stoutz, 78 Ala. 130; 38. Bedell v. Lewis, 4 J. J. Marsh, | Reprint 687; Lutkins v. Leigh, Cas. 
Grimball v. Mastin, 77 Ala. 553;]| (Ky.) 562. t. Talb. 53, 25 Reprint 658; Popley v. 


Caldwell v. Montgomery, 8 Ga. 106. 
{a]. Bar by limitations.—Where it 


I GN? Yu)r97. 
‘appears on the face of plaintiff's 


39. Jackson v. Rosevelt, 13 Johns. 
40. Monroe v. Becker, 283 Ill. 42, 


Popley, 2 Ch. Cas. 84, 21 Reprint 858; 
Anonymous, 2 Ch. Cas. 4, 22 Reprint 
818; Rowe v. Bant, Dick. 150, 21 Re- 


pleadings that the statute of limita-|118 NE 1025 [rev 204 Ill. A. 467,| print 226; Wolstam v. Aston, Har- 
tions has run against his cause of | 474]; Bishop v. Hamilton, 4 J. J.| dres 511, 145 Reprint 573; Williams 
action and there is nothing stated to| Marsh. (Ky.) 548; Roosevelt v. Ful- |v. Williams, 9 Mod. 299, 88 Reprint 
avoid it, the objection may be taken] ton, 7 Cow. (N. Y.) 71; Labagh v. | 465; Anonymous, 9 Mod. 66, 88 Re- 


by demurrer. Farris v. Stoutz, 78 


Cantine, 13 Johns. (N. Y.) 272; Red- 


print 319; Knight v. Knight, 3 P. 


Ala..130; Grimball v. Mastin, 77 Ala. 
ae Caldwell v..Montgomery, 8 Ga. 


33. Roosevelt v. Fulton, 7 Cow. 
(N. Y.) 71; Van Deusen v. Brower, 
6 Cow. (N. Y.) 50. 

[a] Sufficient plea.—A plea that 
defendants had not at the commence- 
ment of the suit, or before or since, 
any lands, etc., by descent is a suf- 
ficient plea. Roosevelt v. Fulton, 7 
-Cow. (N. Y.) 71. 


[18 C. J.—31] 


shaw v. Hesther, Carth. 353, 90 Re- 
print 806, Comb. 344, 90 Reprint 518, 
5 Mod. 119, 87 Reprint 557. 


41. Sharp v. Sharp, 3 Wend. 
CNY.) 278: 
42. House ov. Mitchell, Meigs 
(Tenn.) 138. 


Writs. necessary before suit can 
proceed against heirs not served see 
supra § 318. : 

43. Zwernerman v. 
(Tex.) 11 SW 150. 


Rosenberg, 


Wms. 331, 24 Reprint 1088; Tipping 
v. Tipping, 1 P. Wms. 729, 24 Reprint 
589; Mead v. Hide, 2 Vern. Ch. 120, 
23 Reprint 687; Hamilton v. Worley, 
2 Ves. Jr. 62, 30 Reprint 523. 

48. Byrd v. Belding, 18 Ark. 118. 

49. Byrd v. Belding, 18 Ark. 118; 
Bacon vy. Thornton, 16 Utah 138, 51 


P 153: 
Read v. Patterson, 8 NYS 826 
[aff in 134 N. Y. 128, 31 NH 4551. 
51.. Blinn v. McDonald, 92 Tex. 
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benefit of inventory.®? 
[§ 324] (2) Admissibility, Weight, and Suffi- 
ciency. Since there is no privity between the per- 
sonal representative and the heir, a judgment against 
an administrator is in most jurisdictions no evi- 
dence against an heir in a proceeding to subject real 
estate descended to the payment of the decedent’s 
debts, and plaintiff must prove his cause of action 
by original evidence precisely the same as if no 
judgment had been rendered;°* and where a statute 
makes the administrator’s account as rendered to, 
and settled by, the surrogate evidence of the amount 
of the personal estate and debts of the decedent, a 
mere list made by an executor or administrator of 
claims which have come to his knowledge, although 
annexed to his account filed with the surrogate, is 
not evidence of the amount of the estate’s indebted- 
ness where the validity of the claims was not passed 
on in any way by the surrogate.5* In some cases 
the evidence has been held sufficient to establish 
prima facie ®® or absolutely all or a part of plain- 
tiff’s ease,5° while in other eases the evidence has 
been held insufficient to entitle plaintiff to recover.5? 
[§ 825] k. Trial. Where there is a jury trial in 
an action by a creditor of a decedent against his 
heirs, the instructions to the jury should conform to 
the law and the evidence,®* questions of fact on which 
there is evidence should be submitted to the jury,®® 
and the jury should find th. value of the lands de- 
secended when so required by statute,®° provided the 
pleadings bring the case w: ‘hin the statute.°t A 
failure to object to plaintiff’s claim for the want of 
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until after judgment will be treated as a waiver 
of the objection.®? 

[§ 326] 1. Judgment or Decree—(1) In Gen- 
eral, In an action by a creditor of a decedent 
against his heirs, the judgment. or decree should con- 
form, at least substantially,®*® to the pleadings.** 
Where the personal representative is joined, the 
proper decree is that he account for the personal as- 
sets, and that they shall be applied as far as they 
will go, and that the heirs make good the deficiency 
to the full amount of the real estate received by 
them.®> On a bill to marshal assets brought against 
the heirs of the deceased debtor, some of whom are 
under age, the decree should allow the infant heirs 
a day in court to show cause against it after they 
shall become of age.*® 

[§ 327] (2) Joint or Several. Although it is 
generally considered that the liability of heirs for 
the debts of their ancestor is severai and not joint,®? 
the courts are by no means agreed as to the judg- 
ment to be rendered against several heirs once their 
liability is established. In some states it is deemed 
proper to render judgment against each for the 
amount ascertained to have been received by him 
from the ancestor’s estate by descent, such amount, 
however, not to exceed the amount plaintiff is en- 
titled to recover;*§ in other states the rule is that 
the judgment should be that each of defendants pay 
his pro rata share of the judgment and no more;°® 
and in still other states the practice is to enter the 
decree jointly against all the defendants for the full 
amount of the debt with the proviso that no de- 


an affidavit of its correctnes: 
eg 46 SW 787, 48 SW 571, 50 SW 


52. Yramategui .v. Laborde, 214 
U. S. 168; 29 SCt 549, 58 L. ed. 953 
(applying law of Porto Rico). 

Acceptance of succession with ben- 
efit of invento as limiting liability 
Sone to assets received see supra 
‘ 58. <Ala.—Scott v. Ware, 64 Ala. 
74. 
ems v. Conner, 7 Ky. Op. 

Md.—Duvall v. Green, 4 Harr. & J. 
270; Harwood v. Rawlings, 4 Harr. 
& jJ. 126; Dorsey v. Hammond, 1 
Bland 468. 

a C.—Gilliland v. Caldwell, 1S. C. 

94, 

W Va.—Saddler v. Kennedy, 26 
W. Va. 636; Merchants’ Nat. Bank v. 
Good, 21 W. Va. 455; Custer v. Cus- 
ter, 17 W. Va. 118; Laidley v. Kline, 
8 W. Va. 218. 

Conclusiveness generally as to heir 
of judgment administrator 
see Judgments [23 Cyc 1275]. 

54. Read v. Patterson, 1384 N. Y. 
128, 81 NE 445. 

55. Mackin v. Haven, 88 Tll. A. 
434 [aff 187 Tll. 480, 58 NE 448]. 

fa] Suit on specialty.—The liabil- 
ity of an heir when sued on the 
specialty of his ancestor becomes 
prima facie established on proving 
the specialty which by its ‘terms ex- 
pressly binds the heir, and the death 
of the ancestor leaving real estate 
which descended to the heir. Mackin 
v. Haven, 88 Tli. A. 484 [aff 187 Il. 


480, 58 NE 448]. 

56. Roberts v. Adams, 110 SW 
814, 38 KyL 207 (holding the evi- 
dence sufficient to establish an agree- 
ment on the part of defendant heir 
to pay the debts of the estate as a 
part of the consideration for the 
conveyance of the'finterest of other 
heirs); Ramstadt v. Thunem, 186 
Minn. 222, 161 NW 418; Mortimer v. 
Chambers, 63 Hun 835, 72 NYS 874 
(holding that proof that there was 
little or no personal property and that 


. required by statute, 


fendant shall be 


what there was was expended for 
physician’s bills, funeral expenses, 
and other debts, sufficiently shows 
the want of assets in an action to 
charge the real property in the hands 
of defendant heirs with a debt of the 
decedent). To same effect Maynard 
v. Maynard, 178 Ky. 882, 198 SW 910 
(holding the evidence sufficient to 
support a counterclaim which was in 
effect a proceeding to establish a lien 
on property in the hands of the 
heirs). 


57. Ark—Meyer v. McDill, 110 
Ark. 149, 160 SW 1088. 
Ill.—Brunswick . Balke Collander 


Co. vy. Campbell, 189 Tll. A. 620. 

Ind.—Union Trust Co. v. Scott, 170 
Ind. 666, 85 NE 481 [transf (A.) 83 
NE 10381]. 

Ky.—Rapp v. Caufield, 171 Ky. 122, 
188 SW 308. 

N. Y.—Siegel v. Cohen, 23 Misc. 
365, 51 NYS 318. 

Oh.—Jones v. Shields, 14 Oh. 359. 

fa] Want of assets.—The record 
of the judgment against the admin- 
istrator and the return of nulla bona 
by the sheriff to an execution issued 
thereon is not sufficient evidence in 
an action against the heir to subject 
his real estate to the payment of the 
ancestor’s debt to show the want of 


assets. Jones v. Shields, 14 Oh. 359. 

58. Smith v. Guerre, (Tex. Civ. 
A.) 159 SW 417. 

59. Smith v. Guerre, (Tex. Civ. 
A.) 159 SW 417. 

60. Roosevelt v. Fulton, 7 Cow. 
(N. YY.) 17; Brown v. Shuker, 1 


Cromp. & J. 588, 148 Reprint 1555; 
Jeffry v. Barrow, 10 Mod. 18, 88 Re- 
print 605. 

61. Mathews v. Lee, 
Notes 444, 94 Reprint 996. 

62. Maynard v. Maynard, 178 Ky. 
$82, 198 SW 910; Cockrill v. Mize, 12 
SW 1040, 11 KyL 687. 

63. Albertson v. Prewitt, 49 SW 
196, 20 KyL 1309. : 

fa] MWustration.—In an _ action 
against the adult children of a de- 
cedent to enforce a mortgage lien on 


1 Barnes 


subjected to a greater liability than 


the decedent’s homestead, the wid- 
ow being dead, the land may be sold 
to pay the debt, although the mort- 
gage is void because the wife did 
not unite therein, this form of relief, 
which ig ‘authorized by St. § 2089, not 
being substantially different from the 
relief sought in the general prayer 
of the petition. Albertson v. Pre- 
witt, 49 SW 196, 20 KyL 1309. ~ 

64, In re Murray, 145 Iowa 368, 
124 NW 193; in re Bruning, 122 Iowa 
8, 96 NW_ 780. 

65. Fisher v. Kay, 2 Bibb (Ky.) 
434; Stroud v. Barnett, 3 Dana (Ky.) 
391; Edwards v. McClave, 55 N. J. 
Eq. 822, 41 A 1115 [aff 55 N. J. Ha. 
151, 85 A 829]; Vernon v. Ehrich, 11 


S..C. Eq. 257. 

66. Tennant v. Pattons, 6 Leigh 
(83 Va.) 196. 

67. See supra § 274. 

68. Walker v. Ganote, (Ky.) 116 


SW 689; Ransdell v. Threlkeld, 4 
Bush (Ky.) 347; Stroud v. Barnett, 3 
Dana (Ky.) 391; Williams v. Dunn, 2 
La. Ann.’ 806. Contra Cogwell v. 
Lyon, 3 J. J. Marsh. (Ky.) 38. 

[a] Claim of creditor greater than 
amount received by each heir.—‘‘The 
record does not justify a personal 
judgment against each of the heirs 
for the sum allowed. Rubel v. Bush- 
nell, 91)/Ky. 251, 15 SW 520; Ransdell 
v. Threlkeld, 4 Bush (Ky.) | 347. 
Such a judgment may be rendered 
where the amount received by each 
heir is as much as the claim allowed; 
but, where it is less, the court should 
determine the amount the heir is 
liable for, and give judgment accord- 
ingly.” Walker v. Ganote, (Ky.) 116 
SW 689, 691. 

69. Walker v. Deaver, 79 Mo. 664; 
Thompson v. School Dist. No. 4, 71 
Mo, 495; Pearce v. Calhoun, 59 Mo. 
271; Metcalf v. Larned, 40 Mo. 572; 
State v. Pohl, 30 Mo. A. 321; Smith 
v. Moore, 102 Va. 260, 46 SE 326. And 
see Singleton v. Moore, 14 8S. C. Ea. 
110 (holding that where a creditor of 
the estate of a deceased person 
brought suit against all the distrib- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the value of the property descended to him.7° Un- 
der the Minnesota statutes a judgment for the 
whole amount sued for against defendants and 
‘feach of them’’ is proper.™* 

[§ 328] (8) Personal or Otherwise.”* In a suit 
against the heir for the debt of the ancestor, a per- 
sonal judgment cannot be rendered against him de 
bonis propriis, if he has not aliened the land 
descended; the judgment must be special to 
be levied on the lands.7% Where he has aliened 
the lands before suit is brought, the judgment will 
be personal, but the recovery will be only for the 
value of the lands in the condition in which they 
were at the time of the descent cast,’* which value 
should be ascertained by having the,lands assessed.”° 
Some difference of opinion is expressed in the early 
English cases as to the nature of the judgment when 
obtained against the heir on demurrer or by default. 
In one ease it is laid down that, although the judg- 
ment against the. heir is a general one when he pleads 
a false plea, yet if the judgment is by.confession, nil 
dicit or non est informatus, it must be only of the 
assets descended;"* but according to the weight of 
authority if the heir does not confess the action and 
show the certainty of the assets, but pleads that he 
has nothing by descent, or if judgment is given by 
default, or nil dicit, or confession, or on any other 
ground whatsoever, without confessing and showing 
the certainty of the assets, plaintiff is entitled to a 
personal judgment against him, and may take his 
other property upon execution.’* Where the ques- 


utees to whom the property had been | May, 


delivered and some of whom resided 
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2 A. K. Marsh. 23; 
Adams, 1 A. K. Marsh. 314]; Carneal 


[18C.J.] 963 


tion has been raised in America, it has been held 
that the heir is liable only to the value of the estate 
descended to him, and that he cannot by any fail- 
ure to plead or make defense, or by any manner of: 
pleading, be charged beyond that amount;7® and 
that where the bill does not allege that any estate 
has descended, taking it pro confesso is not an ad- 
mission that any has descended.?® 

[§ 329] m. Execution and Enforcement of 
Judgment. On a judgment against heirs obtained 
by a creditor of the intestate, the real property in 
their hands by descent from the intestate may be 
taken on execution,®° or sold under a decree order- 
ing its sale;54 and where there may be a personal 
judgment against the heir upon proof of his receipt 
of assets from the ancestor’s estate, this may be sat- 
isfied out of any of his property liable to execution, 
and is not limited to the property received from the 
ancestor’s estate.$? Where both the heirs and per- 
sonal representative are sued and there is a return 
of nulla bona as to the personal representative, the 
creditor is not bound to investigate the correctness 
of the administration, but may at once have satis- 
faction out of the real estate ;8* and while it is held 
that in case it appears that the claim in question can 
be satisfied in no other way than by sale of the real 
estate of infant heirs, such sale should be made un- 
der the supervision of the chancellor and not by the 
sheriff under execution,®* yet where the statute re- 
quires a delay of execution for a specified time 
against infant heirs, if a judgment is obtained 


150 N. Y. 560, 44 NE 1128]. 
75. Bedell v. Lewis, 4 J. J. Marsh. 


Keizer v. 


out of the state, for the payment of 
his debt, in order to prevent circuity 
of remedy each defendant should pay 
in proportion to what he had received 
with leave to the creditor to make 
further application on his failure to 
recover against any of defendants on 
account of insolvency or absence); 
Byrd v. Ellis, (Tex. Civ. A.) 35 SW 
1070 (holding that in an action by a 
creditor of a decedent against his 
heirs, the petition alleging that the 
heirs took his property and divided 
it among themselves, although not 
specifying the proportion, the evi- 
dence showing that the property was 
community property, there being no 
evidence that it was divided other 
than the law would divide it, and the 
court having charged how the law 
would divide it, and the jury having 
returned a general verdict for plain- 
tiff, a several judgment against de- 
fendants in proportion to the shares 
the law would give them was_war- 
ranted). But see Max Meadows Land, 
etce., Co. v. McGavock, 96 Va. 131, 
80 SE 460 (holding that in foreclos- 
ing a vendor’s lien against a part of 
an estate partitioned among heirs, 
there was no error in apportioning 
the debt ratably among them, and 
decreeing sales of their respective 
allotments of the whole estate, the 
proceeds of which were ample to dis- 
charge the lien). 

70. Cutright v. Stanford, 81 Tl. 
240; Vanmeter v. Love, 33 Ill. 260. 

71. Dent v. Matteson, 73 Minn. 
170, 75 NW 1041 [aff 176 U. S. 521, 
20 SCt 419, 44 L. ed. 571]. 

72. Whether liability is personal 
see supra § 274. 

73. Ark.—Williams v. Ewing, 31 
Ark. 229. 

Tll.—Monroe v. Becker, 283 Tll. 42, 
118 NE 1025 [rev 204 Ill. A. 467, 474]; 
Branger v. Lucy, 82 Ill. 91. 

eee a v. Withers, 36 Ind. 
193. 
Ky.—Davis v. Bentley, 2 Dana 247; 
Ready v. Stephenson, 7 J. J. Marsh. 
351; Phillips v. Munsell, 5 J. J. 
Marsh. 253; Shirley v. Mitchell, 3 
J. J. Marsh. 684; Leathers v. Meg- 


lasson, 2 T. B. Mon. 68 [overr Rece v. 


v. Day, 2 Litt. 397; Rowan v. Russell, 
1 KyL 278, 10 Ky. Op. 721. 
aa v. Durand, 25 La, Ann. 
so ward v. Sherman, 20 Mo. A. 
N. J.—Reid v. Pringle, (Sup.) 54 
A 837; Haines v. Haines, 69 N. J. L. 
39, 54 A 401; St. Mary’s Protestant 
wusconel Church v. Wallace, 10 N. J. 


N. Y.—Hauselt v. Patterson, 124 
N. Y. 349, 26 NE 937 [mod 11 NYS 
105]; Wood v. Wood, 26 Barb. 356; 
Jackson v. Rosevelt, 13 Johns, 97; 
Schermerhorn v. Barhydt, 9 Paige 28; 
Ae Wezel v. Wyckoff, 3 Sandf. Ch. 


Tex.—Blinn v. McDonald, 92 Tex. 
604, 46 SW 787, 48 SW 571, 50 SW 
931; Schmidtke v. Miller, 71 Tex. 103, 
8 SW 688; Brandenburg v. Norwood, 
(Tex. Civ. A.) 66 SW 587; Ker v. 
Paschal, 1 Tex. Unrep. Cas. 692. 

[a] A decree against unknown 
heirs should be directed to be levied 
of the estate descended to them and 
not against them in their own right. 
Shirley v. Mitchell, 3 J. J. Marsh. 
(Ky.) 684. 

[b] No unconditional acceptance 
of succession.—Where the heirs have 
neither expressly nor tacitly accepted 
unconditionally the succession of 
their ancestor, but on the contrary, 
on being sued, expressly circum- 
seribe their liability as they have a 
right to do to the value of their 
ancestor’s estate, a judgment against 
them personally is erroneous. Banker 
v. Durand, -25 La, Ann, 511. 

[c] Decree against proceeds. — 
Where a creditor of a deceased debt- 
or is entitled to maintain his suit 
against heirs to whom real estate has 
descended, he may have a _ decree 
against the proceeds of such _ real 
estate when paid into court under a 
decree. Van Wezel v. Wyckoff, 3 
Sandf. Ch. (N. Y.) 528. 

74. Haines v. Haines, 69 N. J. L. 
89, 54 A 401; Muldoon v. Moore, 55 
N.. J. L410, 26 A892, 21 LRA. 89; 
Fredericks v. Isenman, 41 N. J. L. 
212; Rogers v. Patterson, 79 Hun 483, 


29 NYS 963 [aff on opinion below in, 


(Ky.) 562. 

Ascertainment by jury of value of 
lands descended see supra § 325. 

76. Bowyer v. Rivet, Poph. 153, 
79 Reprint 1252, W. Jones 87, 82 Re- 


; print 45. 


77. Kinaston v. Clark, 2 Atk. 204, 
26 Reprint 526; Barker v. Bourn, Cro. 
Eliz. 692, 78 Reprint 928, Moore 522, 
72 Reprint 732; Smith v. Angell, 2 
Ld. Raym. 783, 92 Reprint 22, 7-Mod. 
40, 87 Reprint 1081, 1 Salk. 354, 91 
Reprint 310. 

78. Bedell v. Lewis, 4 J. J. Marsh. 
(Ky.) 562; Carneal v. Day, 2 Litt. 
(Ky.) 397. See Monroe v. Becker, 283 
Ill. 42, 118 NE 1025 [rev 204 Ill. A, 
467, 474] (discussing the matter but 
holding that the pleadings were not 
so framed as to make applicable the 
common-law rule that a false plea of 
riens per descent authorizes a per-* 
sonal judgment). 
ane Carneal v. Day, 2 Litt. (Ky.) 

80. Fla.—McClellan v. Solomon, 23 
Fla, 437, 2 S 825, 11 AmSR 381, 
ee v. Chew, 54 Ga. 

La.—Mayo v. Stroud, 12 Rob. 105. 


Mass.—Proctor v. Newhall, 17 
Mass. 81. 

Oh.—Douglass v. Massie, 16 Oh. 
271, 47 AmD 3875. 

81. Mitchell v. Berry, 1 Misc. 
(Ky.) 602. 

[a] Becommendations as to ap- 


pointment of trustee.—In appointing 
a trustee to sell the property, while 
the recommendation of a _ creditor 
coming in by petition is entitled to 
consideration, yet if the amount 
claimed does not appear in the peti- 
tion, the recommendation of the orig- 
inal complainant will have most 
weight. Watkins v. Worthington, 2 
Bland (Md.) 509. 

82. Mayes v. Jones, 62 Tex. 365; 
Webster v. Willis, 56 Tex. 468; State 
v. Lewellyn, 25 Tex. 799. 

83. Litsey v. Smith, 10 B. Mon. 
(Ky.) 74 (holding that the creditor 
is not driven to a bill of discovery 
or an action for a devastavit). 

84. Hagan v. Patterson, 10 Bush 
(Ky.) 441. 
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against heirs, part of whom are infants and part 
adults, execution may go against the latter imme- 
diately.s° Where the heir has lands descended from 
both parents, the land descended from one cannot be 
sold under an execution issued on a judgment ob- 
tained upon a debt of the other. In Louisiana it 
is held that it is not necessary to a valid seizure and 
sale of an heir’s undivided interest that any specific 
property of the succession be reduced to posses- 
sion.5* 

[§ 330] n. Appeal and Error. An appeal from 
a judgment or decree rendered in an action by a 
creditor of a decedent against the latter’s heirs 
or distributees must be taken in the manner ®* and 
within the time prescribed by statute.6® In some 
states the statutes governing such appeals are 
deemed to be those regulating appeals in proceed- 
ings relating to decedents’ estates rather than the 
statutory provisions for appeals in civil actions 
generally..° One made a party to a creditors’ bill 
against an administrator and heirs, who makes de- 
fense, and against whom a decree is rendered as an 
heir, may appeal therefrom, although he was not 
designated as an heir in the bill. The fact that 
a creditors’ bill has by consent been irregularly 
converted into a proceeding for a sale for the pur- 
pose of distribution among the persons entitled to 
the price of the land in litigation cannot be taken 
advantage of on appeal.®? 

[§ 331] 0. Costs. It is held that an heir is not 
liable to costs de bonis propriis where he pleads 
the general issue, and riens per descent and the 
latter plea is admitted by plaintiff, although the 
first is found against defendant and judgment taken 
of assets quando acciderint.°? 

[§ 332] 11. Contribution. Regardless of whether 
the payment is voluntary or compulsory, an heir 
who pays a just debt of the ancestor, or who pays 
more than his proportionate share thereof, is en- 
titled to contribution from his coheirs.°* So where 

85. Van Deusen vy. Brower, 6 Cow. R. 
(N. Y.) 50; Shooke v. Phillips, 5 Cow. 
(N. Y.) 440; Newbern Bank y. Shanly, 
13 N.C. 476. 

86. Trotter v. Selby, 14 N. C. 


374 
87. 


e 
539, 8 SW 340. 
[a] 
Boisse v. Dickson, 31 La. Ann. 


88. Harrison Nat. Bank vy. ‘Cul- 


bertson, 147 Ind. 611, 45 NE 657, 47 | equali jure. 
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I.—Law v. Smith, 2 R. I. 244. 
Tenn.—Maxwell v. Smith, 86 Tenn. 


Tex,—Duke v. Reed, 64 Tex. 705. 
Tllustrations.—(1) Where land 
of an heir is sold under an order of 
the court for the payment of a debt 
741 of the ancestor, such heir is entitled 
to contribution from the other heirs 
Davis v. Vansands, 7 F. 
45 Conn. 600. 


[§§ 329-333 


the widow discharges a mortgage or other encum- 
brance on the real property of the intestate in or- 
der to protect her dower or homestead rights, the 
redemption inures to the benefit of the heirs and 
they may be compelled to contribute ratably.°> How- 
ever, an heir to a portion of certain property, hav- 
ing paid the mortgages which were on the prop- 
erty at his ancestor’s death without taking an as- 
signment, cannot, after the statute has run against 
his action at law for contribution, look to equity 
for relief ;°° and it has been held that one who be- 
sides her special allowance as widow has received 
all the personal property and half the real estate, 
including that on which a vendor’s lien is sought 
to be enforced against the heirs, will, if the amount 
of the personalty exceeds the amount of the lien, 
be compelled to pay off and remove the lien as 
between herself and the other heirs of the pur- 
chaser, without contribution from them.®? In the 
case of alienation, it has been held that the pur- 
chaser of an adult heir’s share of a decedent’s land, 
after partition, holds it subject to contribution for 
the payment of the ancestor’s debts, it being de- 
clared that it would be inequitable and unjust to 
permit an adult heir, by selling his land and wasting 
the purchase money, to throw the whole burden 
of the ancestor’s debts on the property of the 
minor heirs.°® On the other hand it has been as- 
sumed that a bona fide purchaser of a share, after 
partition, takes it discharged of liability to con- 
tribute. The ereditor may look to the remaining 
land for the payment of his debt and the remedy 
of the heirs is a marshaling of assets as among 
themselves.°? However this may be, the legislature 
may fix a limit after which there can be no dis- 
pute as to the titles of purchasers from the heirs," 
although the purchase money will still remain liable 
in their hands to contribute to the payment of the 
ancestor’s debts,” 

[§ 333] D. Rights and Remedies of Creditors 
may compel the infant to reimburse 
them, under St. § 2080, providing that 
“contribution shall take place be- 
tween heirs and distributees on the 
same principles as between co-oblig- 
ors,” and they are, independent of 
the statute, entitled in equity to be 
subrogated to the rights of the 
creditors whose debts were paid with 


the money they furnished, the in- 


(2) | fant’s share of the estate being bound 


for those debts, 


NE 13 (applying statute requiring | Cas. No. 3,655, 
filing of appeal bond and _ tran- 
seript). 


89. Harrison Nat. Bank v. Cul- 
bertson, 147 .Ind. 611, 45 NE 657, 47 
NE 13; Clevenger v. Mathews, (Ind. 
A.) 73 NE 161. ‘ 

90. Harrison Nat. Bank y. Cul- 
bertson, 147 Ind. 611, 45 NE 657, 47 
NE 138; Clevenger v. Mathews, (Ind. 
A.) 73 NE 161. 

Sine White v. Kennedy, 23 W. Va. 


92. Ware v. Richardson, 3 Md. 
505, 56 AmD 762, 


93. Badger v. Van Patten, 1 
Wend. (N. Y.) 69. 

94. U. S—Davis v. Vansands, 7 
FF, Cas. No. 3,655, 45 Conn. 600. 


ee ee v. Tangany, 105 Til. 
‘Ky.—Taylor v. Taylor, 8 B. Mon. 
419, 48 AmD 400; Smith v. Catlan, 
63 SW 473, 23 KyL 381. 

eee ke v. Wells, 54 Miss. 


N. Y.—Whitaker,yv. Young, 2 Cow. 


569; Schermerhorn v. Barhydt, 9 
Paige 28. 
“tie Pheer’ v.° Kelly, 2 Binn. 


Philippine.—Jimenez v. Bautista, 
12 Philippine 322. 


Also where eight heirs sold land de- 
scended to them taking eight bills 
single, one for each heir, secured by 
an express lien on the land, and sub- 
sequently, under a decree on a Dill 
by creditors of the ancestor, one who 
had purchased the bills single of sev- 
en of the heirs bought the land and 
paid off the creditors, it was held 
that the eighth heir who was not 
a party to the decree on subjecting 
the land to his bill single must repay 
one eighth of the debts. MecPike v. 
Wells, 54 Miss. 186, (8) The widow 
of an intestate having agreed with a 
part of the heirs to disencumber the 
estate of: her support and mainte- 
nance, a charge thereon by an ante- 
nuptial agreement, for a payment of 
a certain sum in gross, it was held 
that the heirs who paid such sum 
were entitled to contribution from 
the other heirs to the extent that 
their shares in the estate were re- 
lieved. ‘Law v. Smith, 2 R. I. 244. 
(4) It appearing that adult heirs of 
a decedent paid the debts of the es- 
tate to save a sale of the real estate, 
and for that purpose borrowed, with 
the consent of the guardian of the 
only infant heir, the amount neces- 
sary to pay the infant’s share, they 


Smith v. Catlin, 68 
Sw 473, 28 Kyl 881. (5) Where 
lands of a decedent whose personal- 
ty was insufficient to pay his debts 
have been partitioned among his 
heirs, and some of them have aliened 
their shares to bona fide purchasers, 
so that they are not liable, the 
shares unaliened are liable for the 
full amount of the debt and those 
whose lands are so subjected may 
compel contribution from the others, 
Maxwell v. Smith, 86 Tenn, 539, 8 
SW 340. 

95. Dinsmoor v. Rowse, 211 TU. 
317, 71 NE 10038; Hiller v. Nelson, 
(Ky.) 118 SW 292; Picket v. Buck- 
ner, 45 Miss. 226; Smith yv. Stephens, 
164 Mo. 415, 64 SW 260. 


96. Rowden v. Murphy, (N. J. Ch.) 
20 A 879. 
AA Sutherland v. Harrison, 86 Tl, 

98. Graff v. Smith, 1 Dall, (Pa.) 
481, 1 L. ed. 282. 

99. Maxwell v. Smith, 86 Tenn. 


539, 8 SW 840; Jordan v. Maney, 10 
Lea (Tenn.) 1385. 
1. Hinton v. Whitehurst, 71 N. C. 


66. 
sual Hinton v. Whitehurst, 71 N. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of Heirs and Distributees °—1. In General. 
propriate actions or proceedings therefor,* the in- 
terest of an heir or distributee in a decedent’s es- 
tate, whatever it may be, may be taken by his 
creditors for the payment of his debts.® 
as against the estate of the decedent and the per- 
sons interested therein, the right of a creditor of an 
heir or distributee is limited to the interest of the 


heir or distributee in the estate.® 


of the creditor is not only subject to the priority of 
the debts of the intestate,’ but also the share which 
he ean reach is that which remains after the de- 
duction of the indebtedness, if any, of the heir or 
distributee to the estate,® and after the deduction of 
the value of any advancements which the heir or 
While in some states the 
order of application of property to payment of the 
debts of the intestate? is followed in subjecting 
the interest of an heir or distributee to payment of | 
the claims of his creditors, that is, first the per- 
sonalty is to be applied and then theé’realty,'! yet in 
these states where application first of the realty and 
then of the personalty is ordered, the error is 


distributee has received.? 


3. Cross references: 

Right of creditor of heir or distrib- 
utee to: 

Appeal from order or decree in pro- 
bate proceedings see Wills [40 
Cye 1351]. 

Apply for letters of administration 
see Executors and Administra- 
tors [18 Cyc 89 note 88]. 

Attach interest of heir or distrib- 
utee see Attachment § 373. 

Compel accounting by administra- 
tor see Executors and Adminis- 
trators [18 Cyc 1107]. 

Levy execution on interest of heir 
or distributee see Executions [17 
Cye 984]. 

Oppose probate of will see Wills 
[40 Cyc 1231 note 20]. 

Reach interest of heir or distrib- 
utee in garnishment proceedings 
see Garnishment [20 Cyc 998]. 

Voluntary or involuntary assignment 
for benefit of creditors as passing 
interest of heir or distributee in 
decedent’s estate see Assignments 

for Benefit of Creditors § 260; 

Bankruptcy § 197; Insolvency [22 

Cyc 1283 note 93]. 

4 See infra § 338. And see At- 
tachment § 373; Executions [17 Cyc 
984]; Garnishment [20 Cyc 998]. 

5 Ala.—Lang v. Brown, 21 Ala. 
179, 56 AmD 244; Brashear v. Will- 
iams, 10 Ala. 630. 

Ga.—Payton v. Monroe, 110 Ga. 262, 
34 SE 305. : 

Ill—Gary v. Newton, 201 Ill. 170, 
66 NE 267. 

Iowa.—Cassady v. Grimmelman, 
108 Iowa 695, 77 NW 1067. 

La.—St. Charles St. R. Co. v. 
Fairex, 48 .La. Ann. 743, 19 S 740. 
eee ee v. Hapgood, 4 Mass. 


yf 
soit eae v. Dixon, 97 Mo. A. 

Oh.—Douglas v. Massie, 16 Oh. 271, 
47 AmD 3875. 

Pa.—Del Valle’s App., 2 Pa. Cas. 
270, 5 A 441; Hageman’s BEst., 5 Pa. 
Co. Ct. 576. 

S. C—Saunders v. Strobel, 64 S. C. 
489, 42 SE 429; Hendrix v. Holden, 
58 S. C. 495, 36 SE 1010; Payton v. 
Monroe, 34 SE 305. 
shy ce ae vy. McMahan, 34 Tex. 

[a] Administrator also heir at 
law.—Where an administrator is en- 
titled to one third of an intestate’s 
land, as her heir at law, his credit- 
ors can sell his share under a judg- 
ment secured against him in his_in- 
dividual capacity. Hendrix v. Hol- 
den, 58 S. C. 495, 36 SE 1010. 

{b] Share of widower. — Under 
Civ. Code § 3354, providing that on 
the death of a wife intestate, leaving 
a separate estate in land, without 
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In ap- 
ereditor.!? 
However, 
Hence the right | on.'® 


Again. 


remainder or limitation over, title 
thereto vests in her heirs at law, 
and where such heirs are a husband 
and minor children, they shall take 
the estate share and share alike, the 
share of the husband is subject to 
the payment of his debts, notwith- 
standing he was ignorant that the 
law of inheritance vested in him title 
to any part of the estate of his de- 
ceased wife, and although he refused, 
on ascertaining that such was the 
law, to accept his share. Payton v. 
Monroe, 110 Ga. 262, 34 SE 305. 

[c] Where a widow executes a 
mortgage to secure attorney’s fees 
for defending a suit to recover pos- 
session of her husband’s land, it may 
properly be paid out of the widow’s 
distributive share. Saunders v. Stro- 
bel, 64 S. C. 489, 42 SE 429. 

6. Ark.—Lines v. Brandon, 129 
Ark. 27, 194 SW 867. 

Cal.—In re Angle, 148 Cal. 102, 82 
P 668; Gutter v. Dallamore, 144 Cal. 
665, 79 P 383. 

Colo.—Deutsch vy, Rohlfing, 22 Colo. 
A., 543,126, PB. 1123: 

Ky.—Alderson v. Alderson, 120 Ky. 
666, 87 SW 810, 27 Kyl 1067 [rev 
reh 83 SW 1129, 26 KyL 1260]. 

Mich.—Shelden v. Shattuck, 108 
Mich. 344, 66 NW 220 (holding that 
where there is nothing to show that 
a certain mortgage formed a part of 
the estate of the intestate, it cannot 
be said that the surviving husband is 
entitled to a distributive share of the 
mortgage so as to make it subject to 
the claims of his creditors). 

Pa.—Swar’s App., 1 Pa. 92 (holding 
that the interest of the widow can- 
not be reached by a creditor of one 
of the children of the intestate). 

7. Cal.—Gutter v. Dallamore, 144 
Cal. 665, 79 P 383. 

Ky.—Alderson v. Alderson, 120 Ky. 
666, 87 SW 810, 27 KyL 1067 [rev reh 
83 SW 1129, 26 KyL 1260]. 
ere v. Lincoln, 68 Mo. 

Pa.—Swar’s App., 1 Pa, 92. 

Philippine.—Ortiga v. Enage, 18 
Philippine 345. 

Eng.—Kinderley v. Jervis, 22 Beav. 
1, 52 Reprint 1007. 

Compare Lippincott v. Smith, 69 
N. J..Eq._787, 64 A 141 [rev 69 N. J. 
Eq. 243, 60 A 330] (holding that un- 
der the New Jersey statutes a lien 
on lands descended of a judgment 
against the heir under which execu- 
tion has been issued and levy made 
is entitled to priority over a judg- 
ment against the intestate under 
which execution has been issued but 
under which no levy has been made). 

{a] Reason for rule.—‘In equity 
and good conscience, the debts of the 
deceased should be paid out of the 
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deemed not prejudicial to the debtor where his en- 
tire interest is less than the claim of the particular 
The strictness of the law, relating to 
the execution of a will,1® is not due to any solici-' 
tude for the creditors of the heirs.14 

The grantee of an heir takes the property free 
from such debts of the heir to third persons as are 
not specific liens or encumbrances of record there- 


[§ 334] 2. Creditor of Widow Who Marries 
Under the Indiana statutes providing that 
if a widow, holding real estate by virtue of any 
previous marriage, shall marry a second or subse- 
quent time, she may not alienate such real estate 
during such marriage and that on her death during 
such marriage such real estate shall go to her chil- 
dren by the marriage in virtue of which the real 
property came to her, a distinction is made between 
debts contracted during widowhood and debts con- 
tracted during the second or subsequent marriage, it 
being held that the real property inherited by her is 
subject to the debts contracted by her during widow- 


estate left by him before it should be 
made to pay the individual debts of 
the heir or devisee. By its proceed- 
ings the banking company, as guard- 
jan, only obtained a lien upon the 
interest of J. W. Alderson in the es- 
tate of his father, J. J. Alderson, It 
obtained no greater right or interest 
than J. W. Alderson had, and he cer- 
tainly had no right to take his whole 
one-fifth interest, and leave the cred- 
itors of his father unpaid. The gen- 
eral rule is that, between mere equi- 
ties, that which is prior in time is 
regarded as the best, and takes prece- 
dence over any which may be subse- 
quently created; and our opinion is 
that the equities of the creditors and 
the other children of J. J. Alderson 
are prior in time to the equity cre- 
ated in favor of appellee by its pro- 
ceedings referred to.” Alderson v. 
Alderson, 120 Ky. 666, 671, 87 SW 
810, 27 KyL 1067. , 

{b] Thus (1) where an heir mort- 
gaged his interest in certain real es- 
tate pending settlement of his an- 
cestor’s estate, and the land was sold 
in the administration proceedings to 
pay debts, the mortgagee is entitled 
only to a lien on the interest of the 
mortgagor in the surplus proceeds in 
the hands of the administrator. Gutter 
v. Dallamore, 144 Cal. 665, 79 P 383. 
(2) “The claims against the estate 
of D. C. Lincoln, which were allowed 
in the probate court, were entitled, 
of course, to priority over the deed of 
trust executed by the heir to the land 
after D. C. Lincoln’s death.” Lem- 
mon v. Lincoln, 68 Mo. A. 76, 80. 

8 See infra § 337. 


9. See infra § 336. 

10. See supra § 278. 

11. Hall v. Harris, 8 Ky. Op. 831; 
Oppenheimer v. Collins, 115 Wis. 283, 
91 NW 690, 60 LRA 406. 

12. Oppenheimer v. Collins, 115 
Wis. 288, 91 NW 690, 60 LRA 406. 


See Wills [40 Cyc 1097]. 

14. Arnston y. Sheldon First Nat. 
Bank, (N. D.) 167 NW 760. 

15. Jackson v. Wilson, 76 Md. 567, 
25 A 980. 

[a] Reason for rule.—‘“It has nev- 
er been held, as now contended, that 
when the heir conveys his interest in 
real estate, his grantee takes it sub- 
ject not only to the debts of the 
deceased ancestor, but to the debts 
of the heir, as well. Such a view ig- 
nores our registry laws, and would 
make it impossible for any one to 
ascertain with certainty the liens and 
charges to which land, or an interest 
like the one here sought to be 
charged, might be subject.” Jackson 
v. Wilson, 76 Md. 567, 575, 25 A 980. 

Liability of grantee of heir for 
debts of intestate see supra § 306. 
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hood,!* but is not subject to debts incurred by her 
during the second or subsequent marriage.*? ; 

[§ 335] 38. Creditor of Forced Heir. The right 
of a forced heir, given by the Louisiana code, to | 
sue for the reduction or annulment of donations *S 
cannot be exercised by a ereditor of the forced 
heir,!® at least where he has not been judicially au- 
thorized to sue 2° or where he has not acquired in 
some legal manner the right to represent the forced 
heir or his rights in the succession.*+ 

[§ 336] 4. Effect of Advancement to Heir or 
Distributee. In general the right to require an heir 
or distributee who has received advancements to 
account therefor before sharing in the estate *? is 
superior to the rights of a creditor of the heir or 


16. Herring v. Keneipp, 183 Ind. 
91, 107 NE 76 [rev 102 NE 834 and 
dist Smith v. Beard, 73 Ind. 159, on 
the ground that it was mistakenly 
based on Schlemmer v. Rossler, 59 
Ind. 326, and that in deciding it the 
court apparently overlooked the de- 
cision in» Philpot v. Webb, 20 Ind, 
509]; Philpot v. Webb, 20 Ind. 509. 

{a] Reason for distinction.—‘‘It 
will be noted that the inhibition is 
against alienation during the second 
or subsequent marriage. The power 
of alienation is only restricted by the 
specific conditions out of which the 
prohibition arises. If a widow is 
left to provide for herself, then if 
she have not cash, she may not ob- 
tain credit for the necessaries of life 
without giving specific liens on her 
real estate every time she desires to 
make a purchase, or to make a lump 
borrowing, and create a lien for a 
fund against which she may draw, 
the first of which plans would be in- 
tolerable in its expense, annoyance 
and perhaps great inconvenience, and 
the second plan likely to lead to im- 
provident loans whereby the proper- 
ty should be swept away. Or, if she 
contemplates re-marriage, and wishes 
to purchase for any purpose, shall 
she be under the espionage of in- 
quiry into her purposes, or her mat- 
rimonial intentions or possibilities? If 
it be said that she may sweep away 
the property by improvident debts, 
during her widowhood, the answer 
to it all is that if she gives a mort- 
gage to secure such debts, and she 
may legally do so, she can do the 
same thing by the creation of debts, 
so that it is not a question whether 
she is improvident or not during wid- 
owhood, but a question of the crea- 
tion of debts during the subsequent 
marriage when the law presumes that 
her husband will provide for her as 
is his duty, and this fact doubtless 
has had much to do in the statute 
being enacted as it is, coupled with 
the intention to prevent the wife be- 
ing overreached or misled into en- 
dangering the estate. There is there- 
fore both in reason and on authority, 
a very great difference between in- 
debtedness created during widow- 
hood and that created during a_sec- 
ond or subsequent marriage.” Her- 
ring v. Keneipp, 183 Ind. 91, 97, 107 
NE 76, - 

17%. Davis v. Kelly, 132 Ind. 309, 
31 NE 942; Haskett v. Hazel, 83 Ind. 
aa Schlemmer v. Rossler, 59 Ind. 

[a] Reason for rule.—‘“If one of 
‘the objects of the statute was to pro- 
tect a woman who had thus received 
real estate by virtue of a former 
marriage from improvident and in- 
judicious alienations thereof during a 
second or subsequent marriage, that 
purpose might easily be thwarted, if, 
during such secong or subsequent 
marriage, the land could be sold upon 
execution against her. Her husband, 
or other persons, might induce her 
to execute a note, or otherwise to 
contract a debt, and let judgment go 
upon it, and let the land be sold. 
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What she can not do directly, she 
ought not to be permitted to do in- 
directly.” Schlemmer vy. Rossler, 59 
Ind. 326, 332. 

Operation of Indiana statute as 
reventing voluntary alienation dur- 
ing second marriage see supra § 174. 


18. See supra § 116. 
19. Tompkins v. Prentice, 12 La. 
Ann. 465. 


20. Ruddock Orleans Cypress Co. 
v. De Luppe, 123 La. 831, 49 S 588. 

21. Ruddock Orleans Cypress Co. 
v. De Luppe, 123 La. 831, 49 S 588. 

“Plaintiff is not a creditor of the 
deceased, and has not acquired any 
of the rights of her forced heir. The 
only right that Charles De Luppe has 
as forced heir is to sue for a reduc- 
tion of the donation to the disposable 
portion. ... In Tompkins v. Pren- 
tice, 12 La. Ann. 465, it was held in 
well-considered opinions that credit- 
ors of the forced heir could not con- 
test his renunciation of the succes- 
sion, and could not sue for a reduc- 
tion of donations. Be this as it may, 
such creditors can have no standing 
in court until they have acquired the 
right to represent the forced heir or 
his rights in the succession.” Rud- 
dock Orleans Cypress Co. v. De 
Luppe, 123 La. 831, 835, 49 S 588. 

22. See supra § 239. 

23. Ala.—Comer v. Shehee, 129 
Ala. 588, 30 S 95, 87 AmSR 78. 
ACES v. Armstrong, 5 Ind. 


437. 

Iowa.—Spaan vy. Anderson, 115 
Towa 121, 88 NW 200. 
Nebr.—McClave v. McClave, 60 


Nebr. 464, 83 NW 668. 
Pa.—Dickinson’s Hst., 148 Pa. 142, 

23. A 1053. 

ie ma v. Hoyle, 3 Head 


Tex.—Butler v. Lollar, (Civ. A.) 
199 SW 1176; Franke v. Lone Star 
Brewing Co., 17 Tex. Civ. A. 9, 42 
SW_ 861. 

Wis.—Liginger v. Field, 78 Wis. 

367, 47 NW 613. 
[a] Judgment creditor.—(1) ‘The 
interest which plaintiff acquired by 
its lien and execution sales was such 
portion of the real estate inherited 
by the judgment debtor as would re- 
main after making proper allowance 
for the advancement.” Franke _ v. 
Lone Star Brewing Co., 17 Tex. Civ. 
A. 9, 12, 42 SW 861. (2) “The lien 
of the judgment creditor ... does 
not take priority over advancements, 
and, if at the time his share in the 
estate would otherwise vest in him 
he has already received such share 
by way of advancement, the lien of 
the judgment ‘does not. attach.” 
Spaan v. Anderson, 115 Iowa 121, 
123, 88 NW 200. 

{b] Advancement exceeding’ share. 
—Where an advancement to an heir 
exceeds the share in the estate to 
which he would be entitled, he has 
no interest in the estate which can 
be reached by his creditors.  Ligin- 
ger v. Field, 78 Wis. 367, 47 NW 613. 

[ec] Rights of other heirs.—The 
heirs at law of an intestate can 
maintain a bill in equity against an- 
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distributee, and such advancements must be ac- 
counted for and deducted from the share of the 
heir or distributee before the rights of the creditor 
can be enforced against such share;23 but under 
some circumstances making the application of the 
rule inequitable the courts have relaxed it,?* and of 
course the rule is not applicable in the ease of a 
mere attempted advancement which is not valid 
and operative as such.25 

[§ 337] 5. Effect of Indebtedness of Heir or 
Distributee to Estate. 
and distributees to the estate is to be deducted 
from their shares *° in preference to the claims of 
their other ¢ereditors.27 
duction in the adjustment of the personal estate it 


The indebtedness of heirs 


While in making the de- 


other heir at law to whom advance- 
ments have been made by the intes- 
tate to have his share or portion of 
the lands subjected to the payment 
of the advancements made to him and 
to have the lien of a creditor ac- 
quired by the levy of an attachment 
upon the undivided interest in such 
lands of the heir to whom advyance- 
ments have been made declared sub- 
ordinate to their equity. Comer v. 
Shehee, 129 Ala. 588, 30 S 95, 87 
AmSR 78. 

24 Greer v. Simrall, 59 SW 759, 
22 KyL 1087. 

[a] Imstration.— A creditor of 
an heir who has_had his execution 
levied upon his debtor's interest in 
the only land of the ancestor which 
he can reach will not be postponed 
to the claim of the other heirs on 
account of advancements made by the 
ancestor to the debtor, where they 
have divided other lands without 
reference to advancements, and there 
are lands in other states in the divi- 
sion of which they can be equalized. 
sare v. Simrall, 59 SW 759, 22 KyL 

25. Gary v. Newton, 201 Ill. 170, 
66 NE 267. 

[a] Thus where a statute of the 
state requires an advancement to be 
evidenced by writing, the rights of 
judgment creditors in the interest of 
an heir in land acquired by descent 
cannot be defeated by setting up an 
alleged verbal agreement by the heir 
to release his expectaney in consid- 
eration of an advancement not ex- 
pressed in writing by the donor. Gary 
v. Newton, 201 Ill. 170, 66 NE 267, 

26. See supra § 148 et seq. 

27. Ala.—Nelson v. Murfee, 69 
Ala. 598; Brown v. Lang, 14 Ala, 719. 

Ind.—Fiscus. v. Fiscus, 127 Ind. 
283, 26 NE 831. 

Ky.—Taylor v. Jones, 97 Ky. 201, 
30 SW 595, 17 Kyl 85; Brown v. 
Mattingly, 91 Ky. 275, 15 SW 353, 12 
Se 869; Hall v. Harris, 8 Ky. Op: 


Me.—C. A. Weston Co. v. Colby, 
107 Me. 104, 77 A 687. 

Mass.—Jones v. Treadwell, 169 
Mass. 480, 48 NE 339. 5 

Mo.—Ayers v. King, 168 Mo. 244, 67 
SW 558; Duffy v. Duffy, 155 Mo. 144, 
55 SW 1002; Lietman v. Lietman, 


149 Mo, 112, 50 SW 307, 73 AmSR 
He Hopkins v. Thompson, 73 Mo. A. 


N. Y.~-Smith v. Kearney, 2 Barb. 
Ch. 533. 

N. D.—Stenson v. H. S. Halvorson 
Co., 28 N. D. 151, 147 NW 800, LRA 
1915A 1179, AnnCas1916D 1289. 

Pa.—Dickinson's Est., 148 Pa. 142, 
23 A 1053; Thompson’s App., 42 Pa. 
845; In re Manifold, 5 Watts & S. 
3840; Hartman’s Hst., 12 Pa. Super. 69, 
17 LancLRev 41. 

Tex.—Oxsheer v. Nave, 90 Tex. 568, 
40 SW 7, 87 LRA 98. 

[a]. Where the indebtedness of the 
heir to the estate is in excess of his 
share in the estate, (1) a creditor of 
the heir has no rights against the 
estate of the decedent (Duffy v. Duf- 
fy, 155 Mo. 144, 55 SW 1002), (2) even 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is wholly immaterial whether the debt is barred by 
the statute of limitations or not,?* it is held that the 
equitable doctrine of retainer for barred debts due 
to the estate by a distributee does not apply to the 
interest of such distributee in the real estate of an 
intestate, or in the proceeds of the sale of such 
real estate.2® In some jurisdictions this rule as to 
the set-off or retainer of: the heir’s debt to the es- 
tate applies to real estate descended as well as to 
the personal assets of the decedent’s estate.°° How- 
ever in other jurisdictions it is held that the right 
to set off the debt against the distributive share 
continues only so long as the share remains the 
property of the distributee, and that if it is aliened 
by voluntary or involuntary conveyance, the right 
is lost.st Where this latter rule obtains, the per- 
sonal representative is regarded as an ordinary 
creditor of the heir or distributee, and so far at 
least as the real estate is concerned, it becomes a 
race of diligence between him and the other credi- 
tors.°2 Inasmuch as the debt of ‘an heir to the 
ancestor’s estate is not ordinarily a lien on his 
share, his existing judgment creditors have the ad- 
vantage of the race, for upon the death of the an- 
cestor the liens of their judgments immediately at- 
tach to the lands descended.** In at least one ju- 
risdiction, however, the administrator is given a 
lien by statute upon the share of an heir indebted 
to the intestate.54 

[§ 338] 6. Actions and Other Proceedings.*5 


though he is a judgment ereditor of | lien of a 


DESCENT AND DISTRIBUTION 


judgment creditor of such 
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‘The right of a ereditor of an heir or distributee is 


not enforcible in the probate, surrogate’s, or other 
court in which the administration is being had, as 
ordinarily that court is without jurisdiction to de- 
termine and enforce this right;8* and where the 
creditor has a judgment against the heir or dis- 
tributee and also has an adequate remedy at law, 
as by levy and sale under execution, he cannot sue 
in equity ;°7 but where the creditor has no adequate 
remedy at law, he may proceed in equity to reach 
the interest of the heir or distributee in the es- 
tate of the decedent,?* and where equity has once 
acquired jurisdiction, it will retain it and enforce 
legal rights if necessary to do complete justice be- 
tween the parties.® A statute providing that the 
heir may be sued in equity for the debts of the de- 
cedent and that the creditor may thereby obtain 
a lien on any specified property descended and not 
therein aliened relates to a debt of the decedent 
and not a debt of the heir.t¢ In a suit to enforce 
a debt in the latter class the creditor can obtain 
a lien only in the ordinary way, that is, by attach- 
ment or execution.*! The interest of a distributee 
cannot be reached by his creditor before he would 
be entitled to receive it himself,#? and it has been 
held error to decree the sale of the interest of one 
of several heirs or distributees to pay his debts be- 
fore there is an accounting’ and settlement of the 
affairs of the administration.*# Also, relief not 
authorized by the pleadings cannot be granted.*4 


the heir and has purchased the un- 
divided interest of the heir at a 
judicial sale under his judgment 
(Ayres v. King, 168 Mo. 249, 67 SW 
1100; Ayres vy. King, 168 Mo. 244, 67 
SW 558, 90 AmSR 452; Oxsheer v. 
Nave, 90 Tex. 568, 40 SW 7%, 37 
LRA 98). (3) Where a father, who 
was surety for his son, died intestate 
after execution had been issued 
against both for the debt, and his 
administrator satisfied the execution 
out of the funds arising from the 
sale of real estate, a judgment cred- 
itor of the son is not entitled to any 
part of the fund by reason of the 
judgment’s being a lien upon real es- 
tate, where the debt for which the 
father was surety exceeds the dis- 
tributive share of the son. In re 
Manifold, 5 Watts & S. (Pa.) 340. 

28. Lietman v. Lietman, 149 Mo. 
112, 50 SW 307, 73 AmSR 374; In re 
Akerman, [1891] 3 Ch. 212, 

29. Sartor v. Beaty, 25 S. GC. 293. 
. 80. Ala.—Streety v. McCurdy, 104 
Ala. 493, 16 S 686. 

Ind.—Fiscus v. Fiscus, 127 Ind. 
283, 26 NE 831; Fiscus v. Moore, 121 
Ind. 547, 23 NE 362, 7 LRA 235. 

Mo.—Duffy v. Duffy, 155 Mo. 144, 
55 SW 1002; Hopkins v. Thompson, 
73 Mo. A. 401. 

N. D.—Stenson v. H. S. Halvorson 
Co.. 28 N. D. 151, 147 NW 800. LRA 
1915A 1179, AnnCas1916D 1289 (re- 
viewing authorities). 

Pa.—Dickinson’s Est., 148 Pa. 142, 
23 A 1053. 

{a] An administrator has the right 
to subject lands of his intestate to 
the payment of a debt due by an 
heir of the decedent to the estate in 
priority and in preference to the 
claims of the purchasers from such 
heir and likewise in preference to the 


heir sare ae attached to such lands 
on the death of the ancestor, Streety 
v. McCurdy, 104 Ala. 493, 16 S 686. 

81. Thompson v. Myers, 95 Ky- 
597, 26 SW 1014, 16 KyL 139; Scobee 
Vv. Bridges, 87 Ky. 427, 9 SW 299, 10 
KyL 390; Steele v. Frierson, 85 Tenn. 
430, 3 SW 649. 

32. Thompson v. Myers, 95 Ky. 
597, 26 SW 1014, 16 KyL 139; Scobee 
v. Bridges, 87 Ky. 427, 9 SW 299, 10 
KyL 390; Steele v. Frierson, 85 Tenn. 
430, 3 Sw 649; Mann v. Mann, 12 
Heisk. (Tenn.) 245; Towles’ v. 
Towles, 1 Head (Tenn.) 601. 

33. Manning v. Brown, (N. J. Ch.) 
20 A 381; Franke v. Lone Star Brew- 
ing Co., 17 Tex. Civ. A. 9, 42 SW 861. 

34. ©. A. Weston Co. v. Colby; 107 
Me. 104, 77 A 637. 

35. Cross references: b 
Attachment of interest of heir or dis- 

tributee see Attachment § 373. 
Reaching interest of heir or distrib- 

utee in garnishment proceedings 

see Garnishment [20 Cyc 998]. 

36. Ala.—Simmons v. Knight, 35 
Ala. 105. 

N. Y.—Arrowsmith v. Arrowsmith, 
8 Hun 606 (holding that a surrogate 
has no power to direct that the prop- 
erty of a deceased wife be applied 
to the payment of the debts of her 
surviving husband). 

Pa.—lIn re Landis, 2 Phila. 217. 

Philippine.—Ortiga v. Enage, 18 
Philippine 345. 

LS eghatraey v. Pexea ep 15 Tex. 
Civ. 134, 39 SW 322. 

a7. ‘Kalona Sav. Bank v. Eash, 133 
Iowa 190, 109 NW 887; Marsullo v. 
Rosendorf, 89 Mise. 559. 152 NYS 51. 

Taking of interest of heir or dis- 
tributee on execution see Executions 
[17 Cye 984]. 

38. Ala.—Lang v. Brown, 21 Ala. 


179, 56 AmD 244; Brown y. Lang, 14 
Ala. 719. 

Fl 20 Fla. 157, 

Ga. ERA pan T Vv. Virgin, 21 Ga. 356; 
Sayre v. Flournoy, 3 Ga. 541. 

Iowa.—Cassady v. Grimmelman, 108 
Iowa 695, 77 NW 1067. 

Mass.—Coram vy. Davis, 209 Mass. 
229, 95 NE 298. 

Mich.—Earle v. Grove, 92 Mich, 
285, 52 NW 615. 

Mo.—Crawford v. Dixon, 97 Mo. A, 
558, 71 SW 470. 

N. Y.—Booth v. Fuller, 35 -App. 
Div. 117, 54 NYS 670. 
rele C.—-Bennick v. Bennick, 62 N. C. 

S. C.—Farrar v. Haselden, 30 S. C. 
ao by Carlton v. Felder, 27 S. C. 

iq. 58. 

Va.—Moores v. White, 3 Gratt. (44 
Va.) 139: 

{a] Equitable charge.—The rem- 
edy of a creditor to enforce an equi- 
table charge, created by agreement, 
on certain funds of the estate in the 
hands of distributees is in equity. 
Coram v. Davis, 209 Mass. 229, 
NE 298. 

39. Moorman v. Sophey County, 
121 Va. 112, 92 SE 8 

40. Huffman. v. Hatcher, fn Ky. 
8, 198 SW 236, LRA1918B 48 

41. Huffman v. Hatcher, ‘a8 Ky. 
8, 198 SW 2386, LRA1918B 484. 


42. Selman v. Milliken, 28 Ga, 
366. 
43. Lang v. Brown, 21 Ala. 179, 


56 AmD 244; Bowden v. Parrish, 86 
Va. 67, 9 SE 616, 19 AmSR 873; Hoge 
v. Junkin, 79 Va. 220. 

Right of creditor of heir or dis- 
tributee to compel administrator to 
account see Executors and Adminis- 
water [18 Cye 1107]. 

Fowler v. Lewis, 36 W. Va. 
112, ‘14 SE 447. 


968 [18C.J.] 
_ * DESCRIBE." 


DESCRIPTION.S 
particular subject by the recital of 


accidents and qualities;® a sketch or account of 
anything in words;!° a portraiture or representa- 


tion in language;'! representation 


marks, colors, ete.;!* a representation that gives to 
another a view of the thing intended to be repre- 
sented;18 the act of representing a thing by words 
or signs, or the account or writing containing such 
representation;'* a statement designed to make | 
known the appearance, nature, attributes, accidents, 
or incidents of anything;!® the language which de- 
picts the thing under consideration.1* Also a method 
of pointing out a particular person by referring to 
his relationship to some other person, or his char- 
acter as an officer, trustee, executor, ete.” 
veyances of real estate and in legal instruments in 


1. See also Description post. 

2. Webster D. [quot Miller v. 
State (Tex. Cr.) 84 SW 267, 268]. 

[a] “Tenor” compared. — “The 


word ‘tenor,’ according to the same 
authority, means an exact copy of a 
writing, set forth in the words and 
figures of it. We understand the 
word ‘describe,’ while it may mean 
other things, to comprehend the very 


‘tenor’ of an instrument.” Webster 
D. [quot Miller v. State, (Tex. Cr.) 
84. SW 267, 268]. 

{b] “Mention” distinguished. — 
“The ' words ‘described’ and ‘men- 
tioned’ are not synonymous. ... 
Land is ‘described’. when its metes 


and bounds and location are given, 
It is ‘mentioned’ when it is spoken 
of briefly or cursorily; spoken of, 
referred to.’”’ Livingston v. Seaboard 
Alp Dine” RR: Co,, (100.8, .C.. 18; 420, 


84 SE 303. 

[ec] “Describing the work.’’—The 
phrase as used in a statute con- 
cerning (street improvements, pro- 
viding that the council shall pass 
a resolution of intention, describing 
the work, has been held to mean 
that the resolution must not only 
describe the work proposed to be 
done, but must also state, in general 
terms, at least, the materials of 
which such work is to be composed. 
Thus it is said that a_ resolution 
declaring the intention that a cer- 
tain street be “curbed” or “‘guttered,” 
or that “suitable drains and inlets” 
be made, or that a “flushing appar- 
atus” be provided, does not suffici- 
ently describe the work, and that an 
assessment founded upon such a 
resolution is void. Chase y. Trout, 
146 Cal. 350, 80 P 81, 87. 

d] As meaning “describe with 
sufficient certainty.” — ‘Here, then, 
one chapter requires the premises to 
be described, and the other requires 
them to be described with conven- 
ient certainty. The different phrase- 
ology employed does not. indicate 
greater certainty of description in 
the one case, than in the other: for, 
to describe a thing or place, and to 
describe it with convenient certain- 
ty, would seem to mean the same.” 
Gorman v. Steed, 1 W. Va. 1, 14 
[quot Kanawha County. Union Dist. 
Bd. of Education v. Crawford, 14 
W. Va. 790, 799]. 


8. Webster D, [quot Miller v. 
State, (Tex. Cr.) 34 SW 267, 268], 
4. Webster D. [quot Miller v. 


“Describing a way,” as used 
in Rev. St. c 18 § 1, providing for 
the laying out of a highway by the 
county commissionérs on presenta- 
tion of a petition describing a way, 
should be construed to mean a state- 
ment of the places where the way is 
desired to commence and terminate, 


To set forth;? to represent;* to 
delineate ;* to express;° to depict;° to portray.’ 
A delineation or account of a 


its characteristie 


by visible lines, 
praisement.*° 


plied.?8 
In con- 


and its general course between them. 
Hayford v. Aroostook County Comrs., 
78 Me, 153, 156, 3 A 61. 


5. Webster D. [quot Miller_ v. 
State, (Tex. Cr.) 84 SW 267, 268]. 
6. Webster D. [quot Miller. v. 


State, (Tex. Cr.) 84 SW 267, 268]. 

7. Webster D. [quot Miller v. 
State, (Tex. Cr.) 84 SW 267, 268]. 

. See also Describe ante. 

“Any description” see Any 3 C. J. 
D> 238, 

“Similar description” 
[36 Cye 457 note 21). 

9. Black L. D. [quot MeCowan v. 
ey 16 .Mont. 284, 287, 40 P 


alk 

[a] “Assignment of errors” dis- 
tinguished.—"‘An assignment means 
a specification of errors. The errors 
which defendant considers remain 
yet in. the. cause, Some which 
seemed probable during its progress 
have been cured by subsequent ac- 
tion. Some have been waived. Some 
have seemed no longer desirable to 
contest.. And now, when a new se- 
lection of issues is to be made for 
another tribunal, the complainant 
must describe his wrongs. It is not 
enough to assign, but there must be 
a description, and that is not enough, 
but the description must be a ‘par- 
ticular. description.’ To ‘assign’ an 
error would be to state it, or to sa 
that. an error had been committed. 
To describe such error would be to 
state things about it which differ- 
enced it from some other error. To 
describe it is to name its distin- 
guishing attributes.” McAlmond v. 
Adams, 1 Wash. T, 231, 287. 

[b] beeper Te of nets.—Clayton 
v. Peirse, [1904] 1 K. B. 424, 

[ce] “General description,” — Hol- 
ley v. Curry, 58 W. Va. 70, 78, 51 
SH 135, ‘ 

[d] “Omission of description,’— 
Reg. v. Tugwell, L. R. 3 Q. B. 

10: Webster Int. D. [quot Me- 
Cowan v. Maclay, 16 Mont. 284, 287, 
40 P 602]. : \ 

11. Webster Int. D. [quot Mc- 
Cowan v. Maclay, 16 Mont. 284, 237, 
40 P 602 (where the court said: “The 
same authority gives among the syn- 
onyms of this word: ‘Account’; ‘defi- 


see Similar 


‘nition’; ‘reeital’; ‘narration’; ‘expla- 
nation’; ‘representation’ ’’)]. 
12. Century D. [quot McCowan v. 


Maclay, 16 Mont. 234, 2387, 40 P 602]. 
Moa In re Fitzpatrick, L. R. 19 Ir. 
14. Century D, [quot McCowan v. 
Maclay, 16 Mont. 234, 287, 40 P 602]. 

15. Century D. [quot McCowan vy. 
Maclay, 16 Mont. 234, 287, 40 P_602]. 

16, McCowan v. Maclay, 16 Mont. 
234, 237, 40 P 602 [cit Anderson 


Dares 
17. Black L. D. [quot McCowan vy, 
Maclay, 16 Mont, 234, 237, 40 P 602]. 


DESCRIPTIO PERSON Z.?4 
scription of the person.’’ *° 


DESCRIBE—DESCRIPTIO PERSONA 


writing generally, the word has’ been defined as 
meaning '* that part of a conveyance, advertisement 
of sale, ete., which identifies the land intended to be 
affected ;?® a written enumeration of items com- 
posing an estate, or of its condition, or of titles or 
documents, like an inventory, but with more par- 
tieularity, and without involving the idea of an ap- 
Also an exact written account of an 
article, mechanical device, or process which is the 
subject of an application for a patent.?? 
tions do not identify of themselves; they only fur- 
nish the means of identification.2? 
certain marks or characteristics—perhaps historical 
data or incidents—by the aid of which we may sin- 
gle out the thing intended from all others not by 
the description alone, but by that explained and ap- 


Deserip- 


They give us 


Literally ‘‘De- 
By this is meant a 


18. McCowan v. Maclay, 16 Mont, 
Abe 237, 40 P 602 [cit Anderson 


ae AD 
19. Black L. D. [quot McCowan vy, 
Maclay, 16 Mont. 234, 237, 40 P 602]. 
20. Black L. D. [quot McCowan v. 
Maclay, 16 Mont. 234, 237, 40 P 602). 
21. Black L. D. [quot McCowan vy. 
Nir le 16. Mont. 234, 287, 40° P 


22. Willey v. Snyder, 34 Mich. 60, 
62 [quot Hoffman v. Port Huron, 102 
Mich. 417, 483, 60 NW _ 881]; Diffie 
ven ne (Tex. Civ. A.) 184 SW 1065, 


23. Willey v. Snyder, 34 Mich. 60, 
62 [quot Hoffman v. Port Huron, 102 
Mich, 417, 483, 60 NW 8381]. 

[a] “Insufficient description.” — 
In construing a statute providing 
that “in all actions for the posses- 
sion of or title to any real estate 
parol testimony may be introduced 
to identify the land sued for and fit 
li; to the description contained in 
the paper-writing offered as evidence 
of title or right of possession,” the 
court said: “The ‘statute provides 
that parol testimony shall be admis~ 
sible for the purpose of fitting the 
land to the description contained in 
the deed, and the question is whether 
the word ‘description’ is to be taken 
in its ordinary and legal signification 
—that is, a description which has a 
legal susceptibility of being aided by 
testimony so as to identify the land, 
or whether it means a description 
which in law is no description what- 
ever and is sometimes called an ‘in- 
sufficient description.’ ” Lowe v. 
Harris, 112 N. C. 472, 496, 17 SB 
639, 22 LRA 379. 

24. Descriptio persone: 

In instrument by, to, or concerning 
a person in his representative or 
official capacity: 

Afflant see Affidavits § 9 et seq. 

Agent see Agency §§ 245-250. 

City see Municipal Corporations 

[28 Cyc. 604]. 
Corporation see Corporations. 
inet y ci officer see Counties §§ 227, 


Donee’ of power 
Cye 1077). 

Executor or administrator see Ex- 
ecutors and Administrators [18 
Cyc, 326, 884]. 

Municipal officer see Municipal 
Corporations [28 Cyc 63801. 

Officer conducting sale see MExecu- 
tions [17 Cye 1840]; Judicial 
Sales [24 Cyc] 50; Mortgages [27 
Cye 1744]. 

Party to negotiable instrument see 
Bills and Notes §§ 196, 288. 

Religious society see Religious So- 
cieties [84 Cye 1149]. 

Trustee see Mortgages [27 eer 
1495]; Trusts [89 Cyc 864, 366]. 

25. Anderson lL. D. 


see Powers [31 


* By WILLIAM MortTIMER CROWTHER (Describe—Detect inclusive exceptthe Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DESCRIPTIO PERSON A—DESHEREDACION 


word or phrase used merely for the purpose of 
identifying or pointing out the person intended, and 
not as an intimation that the language in connection 
with which it oceurs is to apply to him only in the 
official or technical character which might appear to 
be indicated by the word.?® 

DESCRIPTIVE. That which describes.?7 

DE SCUTAGIO HABENDO. A writ for having, 
or to have, escuage or scutage, which anciently lay 
against tenants by knight service, to compel them 
to serve in the king’s wars or send substitutes or 
to pay escuage, that is a sum of money.?® 

DESECRATION.?° — 

DE SECTA AD MOLENDINUM. A writ which 
lay to compel a person to continue his custom of 
grinding at a mill.°° 

DESEMBARGO. In Spanish law, the raising of 
an embargo, attachment, or sequestration;*1 also, 
a paper issued by the revenue authorities to be ef- 
fective for a definite period upon the payment of 
certain taxes, ete.3? es 
_ DESERCION. In Spanish law, withdrawal, aban- 
donment, for example, of an appeal;** particularly 
the military offense of leaving the service without 


[18 0.3.) 969 


common and canon law the term signifies only a bare 
withdrawing, a temporary quitting of a thing, and 
neglect only, which leaves the party at liberty to 
return to it again.®® : 

DESERTER.*® A soldier is said to desert his 
post, a sailor his ship, an apprentice his master, 
when he departs from the service to which he is 
bound without permission, or contrary to orders.*° 

DESERTION.*! In legal phraseology, the word is 
uniformly used to denote a willful abandonment of 
an employment or duty in violation of a legal or 
moral. obligation;** the act by which a man quits 
the society of his wife and children or either of 
them, and renounces his duties toward them.‘ 

DESERT LANDS.*# 

DESERVING. The term denotes worth or merit 
without regard to condition or cireumstances.*® 

DESHEREDACION. In Spanish law, disinherit- 
ance,*® a subject which is now regulated by the 
modern codes. 

Grounds. Only upon grounds expressly preseribed 
by law may a person be disinherited.t7 A descend- 
ant, legitimate or natural, may be disinherited for 
an attempt on the life of the ascendant,‘® or for 
using personal violence toward him,‘® wrongfully 


permission.** - 
DESERT.*> To abandon;*® to forsake.3? -In the 
26. Black L. D. See Com. v.|to their own resources. 


Lewis, 1 Mete. (Mass.) 151 (where 
in an indictment against a woman, 
she was described as “A B, wife of 
C D,” and, it was held that these 
latter words were mere addition or 
descriptio persone, and it need not 
be proved at the trial, upon a plea 
of not guilty, that she was such 
wife; if such addition was wrong, 
it should have been excepted to by a 
plea in abatement). 

27. _ Warrington v. State, 1 Tex. 
A. 168, 174. 

[a] “Descriptive allegations” are 
allegations which are not necessary 
to the complete statement of the 
cause of action, but which the plead- 
er must prove because of their be- 
ing of the kind designated as ‘“de- 
seriptive,’ and are ordinarily those 
which limit more general statements, 
and which so advise the opposing 
party of the precise claim relied 
upon that to treat them as mere 
surplusage would be to require him 
to meet evidence of a state of facts 
substantially different from what he 
had occasion to anticipate. Stevens 
By ener 71 Kan. 434, 80 P 936, 


3. 

[b] “Descriptive averment” is an 
allegation in an indictment which 
describes, defines, or limits a matter 
material to be charged. Wharton Am. 
Cr. L. § 629 [quot Warrington v. 
State, 1 Tex. A. 168, 174]. 

Descriptive calls see Boundaries 


29. 
Cemetery see Cemeteries § 42. 
Dead body see Dead Bodies § 28 et 


seq. 

30. Black L. D. [cit 3 Blackstone 
Comm. p 235]. 

31. Escriche 

32. Escriche 

33. Escriche Diccionario. 

34. Codigo de Justicia Militar 
(1890) cap. VI_tit VIII § I, cap II 
tit XI tratado II. See also Desertion 
post this page. 

35. See also Deserter post this 
page; Desertion post this page. 

36. Johnson D. [quot Pidge_ v. 
Pidge,; 3 Metc. (Mass.) 257, 264]. 
See also Abandon 1C. J. p 2. 

[a]. “Abandcn” compared. — “We 
‘abandon’ those who are. entirely 
dependent for protection and _ sup- 
port; they are left in a _ helpless 
state, exposed to every danger. A 
child is abandoned by his parent. 
We desert those with whom we have 
entered into coalition; they are left 


Diccionario. 
Diccionario. 


: 


We forsake 
those with whom we have been in 
habits of intimacy. They are de- 
prived of the pleasures and comforts 
of society. To abandon is totally 
to withdraw ourselves from an ob- 
ject; to lay aside all care for it; to 
leave it altogether to itself. To de- 
sert is to withdraw ourselves at cer- 
tain times, when our assistance and 
codperation are required, or to sep- 
arate ourselves from that to which 
we ought to be attached.” Crabbe 
Syn. [quot Pidge v. Pidge, 3 Metc. 
(Mass.) 257, 265]. See also Anony- 
mous, 52 N. J. Hq. 349, 350, 28 A 
467 (where the court said: “The 
word ‘desertion’... is used in the 
sense of ‘abandon,’ to the extent that 
the deserted party must be deprived 
of all real companionship and every 


substantial duty which the other 
owes to him or her’’). 
[b] “Resign” distinguished.—In 


construing a statute providing that 
‘no member of the police force shall 
withdraw or resign from the force, 


unless he shall have, given one 
month’s notice thereof in writing, 
ete.,” the court said: “The word 


‘withdraw’ has not the meaning given 
to it by Lord Somers, in his speech 
delivered in 1688, when King James 
the 2d vacated his throne. In that 
speech he makes it equivalent to de- 
sert.... If the relator has only 
withdrawn, in this sense, he is not, 
on this ground, yet out of office—he 
has quitted it only temporarily; but 
it is very different if he has _ re- 
signed.” Peo. v. Metropolitan Police, 
26 Barb. 487, 501 [aff.19 N. Y. 188]. 
See also Abdication 1 C. J. p 280. 

37. Johnson D, [quot Pidge v. 
Pidge, 3 Metc. (Mass.) 257, 264]. 

38. Peo. v. Metropolitan Police, 26 
Barb. 487, 501 faff 19 N. Y. 188]. 

39. See also Desert ante this page; 
Desertion post this page. 

40. Lea v. Lea, & Allen (Mass.) 

Y See also Hollingsworth v. 
Shaw, 19 Oh. St. 430, 432, 2 AmR 
411 (where it is said that the word 
is generally used to mean a person 
who has deserted from the army or 
navy); and Army and Navy §§ 159, 
161; Seamen [385 Cyc 1258]. 

41. Desertion: Of or by: 
Apprentice see Apprentices § 173. 
Child wee Parent and Child [29 Cyc 

1677]. 

Seaman see Seamen [35 Cye 1258]. 
Servant see Master and Servant [26 

Cye 986]. 

agers or sailor see Army and Navy 
159. 


accusing him of serious crime,®° committing adultery 


Spouse see Divorce [14 Cyc 611]; 
Husband and Wife [21 Cye 1611]. 
See also Abandonment § 1. 


ie ne v. Lea, 8 Allen (Mass.) 
43. State v. Baker, 112 La. 801, 36 


S 703, 704. 


44. See Public Lands [32 Cyc 836]. 
45. Nichols v. Allen, 130 Mass. 
211, 218, 39 AmR 445 (where the 
court said: “ ‘Deserving’ . is in 


no sense of the word limited to 
persons in need of assistance, or 
to objects which come within the 
class of charitable uses’). See also 
Charities § 18 et seq. But compare 
In re Wall, 42 Ch. D. 510 (where a 
testator made a certain bequest, in 
trust, for the deserving of a certain 
denomination, and the cGourt said 
that, although “deserving” would not 
itself indicate that the beneficiaries 
were to be poor, yet, when coupled 
with other facts, it was construed 
to have that meaning, and therefore 
that the gift was charitable). 

[a] “Deserving aged” synony- 
mous with “aged oorw’—Fay v. 
Howe, 186 Cal. 599, 601, 69 P 423. 

[b] “Worthy and deserving poor.” 
—Beardsley v. Bridgeport, 53 Conn. 
489, 492, 3 A 557, 55 AmR 152. 


46. Escriche Diccionario. 
Ach Spain.—Civ. Code arts 813, 
Philippine.—Civ. Code arts 813, 


842; Batac v. Escuin, 11 Philippine 
332, 339. 
Porto Rico.—Civ. Code §§ 801, 825. 
Argentina.—Civ. Code lib IV tit 
XVI. 
Chili—Civ. Code art 1207 et seq. 
Guatemala.—Civ. Code lib II tit 


XVIIT § XVI. 
Peru.—Civ. Code lib II tit XVI 
Uruguay.—Civ. Code lib III tit IV 

Vv 


IV 


cap Vv. 
Venezuela.—Civ. Code art 707. 
48. Spain.—Civ. Code art 756 (2) 
(providing a judicial sentence for 
such attempt and, if the offender is 
an heir by force of law, a loss of his 
legal portion); Civ. Code arts 852, 
853. 

Philippine.—Civ. Code arts 756 (2), 
52, 853 


Porto Rico.—Civ. Code §§ 744 (2), 
829, 830, 


49. Spain.—Civ. Code art 853 (2) 
(including also. grossly insulting 
language). 


Philippine.—Civ. Code art 853 (2). 
Porto Rico.—Civ. Code § 830 (2). 
50. Spain.—Civ. Code arts 

(3); 852,06 85355: > 9 
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with his wife,°t foreing him by threats, fraud, or 
violence to make or change his will,>? refusing him 
due support,°* becoming a prostitute,°* or incurring 
An ascendant or 
parent, on the other hand, may be disinherited for 
abandoning the children or assailing the chastity of 
daughters,°° as part of sentence in a eriminal 
eause,>”? or final judgment in a divorce suit,’ or for 
most of the other grounds which apply, mutatis 
mutandis, as against descendants.°? 
are correspondingly sufficient for disinheriting ‘a 
spouse,°° as are also the grounds which justify 
divoreio (divorce) provided the spouses have ceased 


a serious penalty for crime.®> 


to live under the same roof.® 
Mode. 


be proved if denied.®* 
Effect. 


Philippine.—Civ. Code arts 756 (3), 
852, 853. 

Porto Rico.—Civ. Code §§ 744 (3), 
829, 830. 

51. Spain.—Civ. Code arts 756 (5), 


852, 853. 
Philippine. —Civ. Code arts 756 
852, 858. 
Porto Rico.—Civ. Code §§ 744 
829, 830 


(5), 
(3), 


eae Spain. —Civ. Code arts 756 (6), 
Philippine.—Civ. Code arts 756 (6), 
852, 853. (6) 


Porto Rico.—Civ. Code §§ 744 
829, 830. 

53. » Spain.—Civ. Code art 853 (1). 
Philippine.—Civ. Code art 853 33: 
Porto Rico.—Civ. Code § 830 (1). 
54. Spain.—Civ. Code art 853 (3). 
Philippine.—Civ. Code art 853 (3). 
Porto Rico.—Civ. Code § 830 (3) 
(referring to the prostitution of a 
person’s daughter or granddaughter). 
55. Spain.—Civ. Code art 853 (4). 
Philippine.—Civ. Code art 853 (4). 
Porto Rico.—Civ. Code § 830 (4). 
ds Spain.—Civ. Code arts 756 (1), 
ee ne ee Code arts 756 (1), 


Porto Rico.—Civ. Code § 744 (1). 


gba (dt a .—Civ. Code arts 169 (1), 
“ree aa .—Civ. Code arts 169 (1), 
58. Spain.—Civ. Code arts 169 (2), 
854 (1). 
sg ied Sea Code arts 169 (2), 
pesto! Rico.—Civ. Code §§ 2385, 831 
iis Spain.—Civ. Code arts 756, 
gg} bilippine.—civ. Code arts 756, 
Porto Rico.—Civ. Code §§ 744, 831. 
fre Spain.—Civ. Code arts 1756, 
Philippine.—Civ. Code arts 756, 
Porto Rico.—Civ. Code §§ 744, 832. 
Spain.—Civ. Code arts 105, 


61. 

55. 

Philippine.—Civ. Code art 855. 

Porto Rico.—Civ. Code §§ 164, 832. 

62. Spain.—Civ. Code art 849. 

Philippine.—Civ. Code art 849. 

Porto Rico.—Civ. Code § 826. 

63. Spain.—Civ. Code art 850. If 
they are not stated: or proved or are 
unauthorized, the testamentary des- 
ignation of heirship, so far as it 
prejudices the one sought to be dis- 
inherited, is ineffective, but provi- 
sions as to legacies, betterments, etc., 
not so prejudicial, are valid. Civ. 
Code art 851. 
TE ae Code 850, 


Porto Rico.—Civ. ‘Code §§ 827, 828. 

64. Spain. — Reconciliation  be- 
tween offender and offended works 
an implied revocation and cancels 
the latter’s power to disinherit. Civ. 
Code art 856. 


arts 


Disinheritance must usually be declared 
in a testament expressing the grounds,®* which must 


Desheredacion may be revoked,®* after 


DESHEREDACION—DESIGN 


DESIGN.* 


Such grounds 


which it requires a newly accruing ground. 
Children of the disinherited take his place and 
acquire the rights of heirs by force of law as to 
the legal portion, of which, however, the disinherited 
has ne usufruct or right of administration.®® 
DESIERTA. In Spanish law, abandoned, as an 
appeal which has not been taken or prosecuted 
within the required period.% 
As a noun. The conceived plan or 
system by which an intent is to be carried out or 
attained ;°° aim;?° end in view;7! intent;?? inten- 
tion;*® purpose;** idea;?> plan in the mind;7® ob- 
ject ;** project ;78 scheme.7° 


The term imports plan, 


scheme, intention, carried into effect,8° essentially 


implying premeditation.®+ 
When used as a term of art, the term means the 


giving of a visible form to the conceptions of the 


mind.8? 

Philippine.—Civ. Code art 856 
(same as in Spain 

Porto Rico.—Civ. Code § 833 (same 
as in Spain). 

65. Guatemala.—Civ. Code lib II 
tit XVIII § XVI. 

Li RS ak Code lib II tit XVI 


66. Spain.—Civ. Code art 857. 

Philippine.—Civ. Code art 857. 

67. Escriche Diccionario. See also 
Appeal and Error § 2437. 

68. Design: 

Criminal offense see Criminal Law 
§§ 41-50; and particular criminal 
law titles such as Assault and 
Battery §§ 5, 183; False Pretenses 
[19 Cye 413]; Homicide [21 Cyc 
708, 760, 778, 864, 875, 888]; Lar- 
ceny [25 Cyc 45]; Rape [33 Cyc 
1432]; Robbery [34 Cye 18038, 1812]. 

Patent see Patents [30 Cyc 827, 943, 
988, 1023]. 

Trade-mark see Trade-marks, Trade- 
names, and Unfair Competition [38 
Cyc 678]. 

69. Crosby v. Wells, 73 N. J. L. 
790, 67 A 295, 302. See Cecil v. Citi- 
zens’ Nat. Bank, 145 Ky. 842, 141 SW 
416, 419 (“design” to prefer a cred- 
itor), 

[a] “Neglect” compared.—(1) In 
a policy insuring against loss by fire 
not caused by the design of the in- 
sured, “design” does not include neg- 
ligence. Gove v. Farmers’ Mut. F. 
Ins. Co., 48 N. H. 41, 43, 97 AmD 572, 
2 AmR 168. (2) A policy providing 
that the insurer would be liable for 
any loss by fire originating in any 
cause except the “design in the in- 
sured,” does not include a loss which 
was produced by the mere negligence 
or laches of the assured in leaving 
the property exposed to the peril, 
where he did not codperate, directly 
or indirectly, with those who pro- 
duced the loss. Catlin v. Springfield 
F. Ins. Co., 5 F. Cas. Now 2,522, 
Sumn. 434, (3) “A strained 
meaning should not be given to the 
words ‘design or neglect.’ The word 
‘design’ contemplates a causative act 
or omission, done or suffered wil- 
fully or knowingly by the ship own- 
er. It involves an intention to cause 
the fire, or to suffer it to be caused 
by another. ... The word ‘neglect’ 
has an opposite meaning. Negli- 
gence involves the absence of will- 
ful injury, and is -an unintended 
breach of duty, resulting in injury to 
the property or person of another,’’ 
The Strathdon, 89 Fed. 374, 378. 

70. Anderson L. D.; Webster D. 
[both quot State v. Grant, 86 Iowa 
216, 222, 58 NW 120]; Walcher v. 
Terr., 18 Okl. 528, 90: P 887, 888. 

71. Anderson L. D. [quot State v. 
Grant, 86 Iowa 216, 222, 58 NW 120]. 

72. Anderson L. D. [quot State 
v. Grant, 86 Iowa 216, 222, 58 NW 
120]; State v. McDonald, 4 Port. 
(Ala.) 449, 459; Hogan v. State, 36 
Wis. 226, 244. 


[a] “System” compared. — With 


reference to evidence of other offenses 
to show design or system, a “design” 
implies a preconceived plan or prep- 
aration, while “system” may be es- 
tablished by any facts showing a 
general intent coupled with similar- 
ity of method or arrangement. Peo. 
v. Harben, 5 Cal. A. 29, 91 P 898, 400. 

73. Webster D. [quot State v. 
Grant, 86 Iowa 216, 222, 53 NW 120]; 


Walcher v. Terr., 18 Okl.. 528, 90 P 
887, 888. 
74. Anderson L. D. [quot State v. 


Grant, 86 Iowa 216, 222, 53 NW 120]; 
Webster D. [quot State v. Grant, 86 
Towa 216, 222, 53 NW 120]; Anderson 
v. Hooks, 9 Ala. 704, 709; Walcher 
v. Terr., 18 Okl. 528,°90 P 887, 888. 
See also Fahnestock v. State, 23 Ind. 
231, 262 (where it was held that “pur- 
posely” is equivalent to ‘“designed- 


Harrison v. Taylor, 3 H. & N. 
301, 307, 157 Reprint 485. 

76. Walcher v. Terr., 18 Okl. 528, 
90 P_ 887, 888. 

[a] Design of buildings.—In a 
by-law of a land company that no 
land should be sold or leased without 
a pledge to build speedily, design of 
buildings to be approved by direc- 
tors, ‘‘design’’ was not used in its 
strictly technical sense, such as ar- 
chitects might understand it, but it 
refers only to the general plan, and 
not to the details of construction of 
the building. Peabody Heights Co. 
v. Willson, 82 Md. 186, 206, 32 A 
386, 36 LRA 393. 

77. Anderson L. D. [quot State v. 
Rhee 86 Iowa 216, 222, 53 NW att 

Harrison v. Taylor, 3H & N 
30, "307, 157 Reprint 485. 

79. Walcher v. Terr.,/18 Okl. 528, 

jngfield F. Ins. 


90 P 887, 888. 

80. Catlin v. Spr 
on 5 F. Cas. No. 2,522, 1 Sumn. 434, 

{a] As death by design.—Utter v. 
Travelers’ Ins. Co., 65 Mich. 545, 551, 
32 NW 812, 8 AmSR 913. See also 
Accident Insurance § 102; Homicide 
[21 Cye 849]. 

[b] In the law of evidence the 
court may imply purpose or inten- 
tion, combined with plan, or imply- 
ing a plan in the mind. Black L. D. 
[quot State v. Grant, 86 Iowa 216, 
222, 58 NW 120]. 
hic Hogan v. State, 36 Wis. 226, 


82. Binns v. Woodruff, 3 F. Cas. 
No. 1,424, 4 Wash. C. C. 48, 52. To 
same effect Pelouze Scale, ete., Co. 
v. American pet LR Co., 102 Fed. 
916, 918, 48 CCA 52. 

[a] The essence of a design re- 
sides, not in the elements individ- 
ually, nor in their method of ar- 
rangement, but in the tout ensemble 
—in that indefinable whole that awak- 
ens some sensation in the observer’s 
mind. Impressions thus imparted 
may be complex or simple, in one a 
mingled impression of gracefulness 
and strength, in another the impres- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 


Designed. 
The term may also be employed as 


purpose with evil intent.*® 
DESIGNATE.** 


eate;°° to express or declare; 
name ;°* to indicate by description 


known or determinate;®* to mark out and make 


known ;** to mark out or indicate 


sion of strength alone. But what- 
ever the impression, :there is at- 
tached in the mind of the observer, 
to the object observed, a sense of 
uniqueness and character. Pelouze 
Scale, etc., Co. v. American Cutlery 
Co., 102 Fed. 916, 919, 43 CCA 52. 

83. Foster v. Goddard, 9 F. Cas. 
No. 4,970, 1 Cliff. 158, 163. 

{a] “Designed for this trade.”— 
Where a partnership contract pro- 
vided that one of the partners might 
purchase, sell, and charter the ves- 
sels “designed for the trade,” the 
loss or profit to be charged or cred- 
ited to the general account, a ship 
which was built for the trade, but 
was sold immediately upon _ being 
launched, without actually having 
engaged in the trade, was within the 
terms of the contract, and the profits 
of such sale were partnership profits. 
Foster v. Goddard, 9 F. Cas. No. 
4,970, 1 Cliff. 158, 163. 

“Designed to distinguish such 
aac Ma bk ed v. Lemon, 51 Cal. 


278, 274, 
[c] “Designed to mislead the vot- 
Soe eee v. Drake, 71 Mo. 285, 


84. Filston Farm Co. v. Hender- 
106 Md. 335,.67 A 228, 234. 

“Devised” distinguished. — 
State v. Sherman, 137 Mo. A. 70, 119 
SW 479, 480. 

[bob] “Devised, adapted and de- 
signed.”—An indictment alleged that 
defendant had in his possession six 
quires of paper which was a ma- 
terial “devised, adapted, and de- 
signed” by him for forging and mak- 
ing counterfeit notes. The statute 
under which this indictment was 
brought described the offense as hav- 
ing in possession paper adapted and 
designed for the purpose of counter- 
feiting with intent to use and em- 
ploy it in forging. It was held that 
the indictment was defective. Par- 
sons, C. J., said: “I am in opinion 
with my brethren. The words ‘de- 
vised, adapted, and designed’ relate 
to the form or the nature of the 
materials. They have no reference 
to the person having them in_his 
possession, or to his intention. This 
indictment being on the latter clause 
of this fifth section, and the intent 
necessary to constitute the offense 
not being alleged, we can give no 
judgment against the defendant.” 
Com. v. Morse, 2 Mass. 128, 132. 


85. U. S. v. Bott, 24 F. Cas. No. 
14,626, 11 Blatchf. 346, 349. See also 
Designate post this page. 

86. State v. Fairbanks, 115 La. 


457, 462. 89 S 443 [cit Cyc]. 

fa] “Premeditate”’ compared. — 
“The words premeditate and design 
both import forethought, careful re- 
flection. deliberately arranged pur- 
pose; ideas all involving, in their 
structure, the essential element of 
time.” Peo. v. Clark, 11 NYLegObs 


ASA 3s 

{[b] “Premeditated design.” — 
Cupps v. State, 120 Wash. 504, 97 
NW 210, 98 NW 546, 549. 102 AmSR 
996. See also Homicide [21 Cyc 


703]. 

[c] “Deliberate and premeditated 
design.”—Cupps v. State, 120 Wis. 
504, 97 NW 210, 98 NW 546, 549, 102 
AmSR 996. See also Homicide [21 
Cyc 703]. 

87. See also Designation post p 972. 

88. Webster Int. D. [quot State v. 
Red Lodge, 33 Mont. 345, 347, 83 P 
642]; Lowry v. Davis, 101 Iowa 236, 
239, 70 NW 190; Peo. v. Dunning, 113 


Intended;** adapted;** designated.%® 


: f To call by a distinctive title ;88 
to distinguish by mark or deseription;®® to indi- 


- DESIGN—DESIGNATE 


’ 


indicating a bad 


[18 0.5.] 971 


marks, description, name, or something known and 
determinate ;°° to mention by distinctive name; to 


name;°*" to point out;°* to point out by distinguish- 


to identify by 
or by something 


by visible lines, Designated. 
App. Div. 35, 37, 40, 98 NYS 1067 
[quot Cyc]. 

89. Webster Int. D. [quot State v. 
ye) Lodge, 33 Mont. 345, 347, 83 P 


90. Webster Int. D. [quot Hall v. 
Cotton, 167 Ky. 464, 468, 180 SW 
779, LRAI916C 1124; Blackburn v. 


Welch, 138 Ky. 267, 271, 127 NW 991; 
State v. Red Lodge, 33 Mont. 345, 347, 
83 P 642]. To same effect Severance 
Ne Murphy, 67 S. C. 409, 46 SE 35, 


91. Peo. v. Campbell, 40 Cal. 129, 
439 [quot McLane v. Terr., 8 Ariz. 
150, 71. P’ 938,939; State v. Noah, 
20 -N. D.° 281,' 292, 124 NW /1121]; 
Peo. v. Dunning, 113 App. Div. 35, 37, 
98 NYS 1067 [quot Cyc.] 

[a] “Intimate” distinguished. — 
In construing a statute providing 
that the jury should designate by 
their verdict “whether it be murder 
of the first or second degree,” the 
court said: “The word ‘designate,’ 
as here employed, does not imply 
that it will be sufficient for the jury 
to intimate or give some vague hint 
as to the degree of murder of which 
>the defendant is found guilty; but 
it is equivalent to the words ‘express’ 
or ‘declare,’ and it was evidently in- 
tended that the jury should expressly 
state the degree of murder in the 
verdict so that nothing should be 
left to implication on that point. If 
it be sufficient for the verdict to ‘des- 
ignate’ the degree of the crime only 
by reference to the indictment, it 
would be equally good in such a case 
simply to find the defendant guilty, 
without any express reference to the 
indictment; for a verdict of ‘guilty,’ 
without other words, would, in such 
case, be held to mean that he was 
guilty as charged in the indictment. 
The addition of these words to the 
verdict would have no significance, 
and would add no force to it as a 
designation of the degree of the 
crime. The unavoidable result of 
this process of reasoning would be 
that in an indictment for murder, 
alleged to have been perpetrated by 
means of poison, torture, lying in 
wait, and all that class of premedi- 
tated murder, the jury need not ‘des- 
ignate by their verdict whether it be 
murder of the first or second de- 
gree,’ except by a simple verdict of 
guilty, which, coupled with the in- 
dictment, would ‘designate’ the crime 
as murder in the first degree. But 
this construction would annul the 
very letter of the statute, which, as 
we have seen, requires the jury to 
‘designate’ or, in other words, to ex- 
press or declare by their verdict the 
degree of the crime.’ Peo. v. Camp- 
bell. 40 Cal. 129, 139 [quot McLane 
v.' Terr., 8 Ariz. 150, 71) P9838):939; 
State v. Noah, 20 N. D, 281, 124 NW 
1121, 1126]. 

92. Standard D. [quot Hall v. Cot- 
ton, 167 Ky. 464. 468, 180 SW 779. 
LRA1916G 1124; St. Louis Police Re- 
lief Assoc. v. Tierney, 116 Mo. A. 
447, 468, 91 SW 968]. 

93. St. Louis Police Relief Assoc. 
v. Tierney. 116 Mo. A. 447, 468, 91 
SW 968; Peo. v. Dunning, 113 App. 
Div. 35, 37, 40, 98 NYS 1067 [quot 
Cyc]; Matter of Luzerne County 
Election of Prothonotary, 3 Pa. L. J. 
160, 163. 

94. Webster D. [quot Blackburn v. 
Welch, 138 Ky. 267, 271, 127 NW 991; 
State v. Red Lodge, 33 Mont. 345, 
347. 83 P 642]. 

95. Century D. [quot West v. Ed- 


ing from others;°® to point out or mark by some 
particular token; to show;? to show or point out;® 
to specify.4 Also to appoint ;° to award ;® to choose ;* 
to indicate or set apart for a purpose or duty;® to 
nominate ;® to point out or seleet;!° to select. 

Particularly deseribed;!* definitely 


ward Rutledge Timber Co., 221 Wed. 
30, 85, 136 COA 556). 

96. Standard D, [quot Hall v. Cot- 
ton, 167 Ky. 464, 468, 180 SW 779, 
LRA1916C 1124; St. Louis Police Re- 
lief Assoc. v. Tierney, 116 Mo. A. 
447, 468, 91 SW 968]. 

Webster Int. D. [quot Hall v. 

167 Ky. 464, 468, 180 SW 
LRA1916C 1124; Blackburn v. 
Welch, 138 Ky. 267, 271, 127° NW 
991; State v. Red Lodge, 33 Mont. 
345, 347, 88 P 642; St. Louis Police 
Relief Assoc. v. Tierney, 116 Mo, A, 
447, 468, 91 SW 968]. 

98. Webster Int. D. [quot Hall v. 
Cotton, 167 Ky. 464, 468, 180 SW 779, 
LRA1916C 1124; Blackburn v. Welch, 
1388 Ky. 267, 271, 127 NW 991; State 
v. Red Lodge, 33 Mont. 845, 347, 88 P 
642; St. Louis Police Relief Assoc. v. 
Tierney, 116 Mo. A. 447, 468, 91 SW 
968]; State v. Bergen County School 
Dist. No. 10, 52 N. J. L. 104, 108, 18 A 
688; Peo. v. Dunning, 113 App. Div. 
35, 37, 98 NYS 1067 [quot Cyc]. 

99. Lowry v. Davis, 101 Iowa 236, 
239, 70 NW 190; Peo. v. Dunning, 113 


App. Div. 35, 37, 40, 98 NYS 1067 
{quot Cyc]. 
1. St. Louis Police Relief Assoc. 


v. Tierney, 116 Mo. A. 447, 468, 91 
SW. 968; State v. Green, 18 N. J. L. 
179, 181; Peo. v. Dunning, 113 App. 
Div. 35, 87, 98 NYS 1067 [quot Cyc]. 

2. Webster Int. D. [quot Hall v. 
Cotton, 167 Ky. 464, 468, 180 SW 
779, LRA1916C 1124; Blackburn v. 
Welch, 188 Ky. 267, 271, 127 NW 991; 
State v. Red Lodge, 33 Mont. 345, 
347, 83 P 642]; State v. Bergen Coun- 
ty School Dist. No.'10, 52 N. J. L. 
104, 108, 18 A 6838; Peo. v. Dunning, 
113 App. Div. 85, 87, 98 NYS .1067 
[quot Cyc]. 

3. St. Louis Police Relief Assoc, 
v. Tierney, 116 Mo. A. 447, 468, 91 


SW 968; Matter of Luzerne County 
Blection of Prothonotary, 3 PaLJd 
155, 157. 


4 Webster Int. D. [quot State v. 
Red Lodge, 33 Mont. 345, 347, 83 P 
642]; State v. Bergen County School 


Dist. No. 10, 52 N. J. L. 104, 108, 
18 A 683; Peo. v. Dunning, 113 App. 
Div. 35, 87, 98 NYS 1067 [quot 
Cyc]. 

5. Peo. v. Fitzsimmons, 68 N. Y. 
514, 519. 

6. State v. Cronin, 75 Nebr. 7388, 
741, 106 NW 986. 

7. Peo. v. Fitzsimmons, 68 N. Y, 
514, 519. 

8. Webster Int. D. [quot State v. 
er Lodge, 33 Mont. 345, 347, 838 P 
42]. 

9. Peo. v. Fitzsimmons, 68 N. Y. 
514, 519. 

10. State v. Cronin, 75 Nebr. 738, 
741, 106 NW 986. To same effect 


Interstate Land Co. v. Maxwell Land 
Grant Co., 41 Fed. 275, 281 [aff 139 
U. S. 569,:11 SCt 656, 661, 35 L. ed. 
2781. 

11. pte v. Fitzsimmons, 68 N. Y. 
yo 519; 

[a] “Create” distinguished.—lx 
p. Heymen, 45 Tex. Cr. 5382, 78 SW 
349, 352. 

{b] “To select or determine upon” 
distinguished. — State v. Bergen 
County School Dist. No. 10, 52 N. J. 
L. 104, 108, 18 A 683. 

Paul, R. 


12. Wilkin v. St. 
16 Minn. 271. 
[al Implying notice.— White v. 
Petty, 57 Conn, 576, 579, 18 A 258. 
[b] Comparative particularity.— 
In re Likins, 228 Pa. 456, 465, 72 A 


858. 


eto, 


972 [18C.J.] 


loeated.?* 
Designating. 


LEGE,"® 
DESIGNATION,*° 


thing, instead of the name itself.?° 


DESIGNATIO PERSONA. The description of a 
person or a party to a deed or contract.?" 
DESIGNATIO UNIUS EST EXCLUSIO ALTER- 


13. Southern Pac. R. Co. v. U. S., 


168 U. S. 1, 54, 18 SCt 18, 42 L. ed. 
14, Higgins vy. State, 64 Md. 419, 
420, 1 A 876. 


5. A maxim meaning “The ap- 
pointment of justices is by the King 


but their ordinary jurisdiction by the 
law.” Wharton L. Lex. 
16. Designation: Of: 


Agent upon whom service of process 
Bao) be made see Process [82 Cyc 
49]. 

Beneficiary see Life Insurance [25 
Cyc 741]; Mutual Benefit Insurance 
(29. Cyc 117]; Wills, [40 Cye 
1445]. 

Counterclaim see Set-Off and Coun- 
terclaim [31 Cye 225]. 

Court in which action is brought and 
tried see Pleading [31 Cyc 94]; 
Process [32 Cye 431]. 

Newspaper see Newspapers [29 Cyc 
695-700]. 

Office to be filled on ballot see Elec- 
tions [15 Cyc 347]. 

See also Designate ante p 971. 

17. Webster D. [quote State v. 
Saxon, 30 Fla. 668, 695, 12 S 218, 
32 AmSR 46, 18 LRA 721] 

[a] Other terms.—As used in a 
statute requiring ballots to be on 
plain white paper, clear and plain 
eut, without any ornaments, desig- 
nation, mutilation, symbol, or mark 
of any kind whatsoever, except the 
name or names of the person or per- 
sons voted for and the office for 
which such persons are intended to 
be chosen, “designation,” on account 
of its associate words, is to be con- 
strued to intend only designations in 
the nature of ornamentations, muti- 
lations, symbols, or marks, as dis- 
tinct from words or writings; hence 
ballots having on them, in the body 
thereof, the words “National Repub- 
lican Ticket,” “Free Suffrage Ticket,” 
are not illegal or contrary to the 
purposes of the statute. State v. 
Saxon, 30 Fla. 668, 695, 12 S 218, 32 
AmSR 46, 18 LRA .721 (where the 
court said: “But the distinctive title, 
or name, or appellation, definition, as 
distinguished from the meaning of 
distinguishing by marks, is not with- 
in the meaning of the word as it is 
here used. This is shown by the use 
of the words, ornaments, mutilation, 
symbol, and particularly, in conjunc- 
tion with them, those of ‘or mark 
of any kind whatsoever.’ Ornaments, 
mutilations, and symbols are marks 
as distinguished from words or sen- 
tences, or appellations, or distinc- 
tive titles, and not only do they 
indicate that it is in this character 
the term ‘designation’ is used, but 
the terminal expression, ‘or mark of 
any kind whatsoever,’ shows both 
that the Legislature understood it- 
self as meaning, by the associated 
use of each and 411 the preceding 
terms, including that of ‘designation,’ 
things in the nature of marks as dis- 
tinguished from words or writings, 
and as intending by these terminal 
words to prohibit any other thing 
in the like nature of a mark’). 


Synonymous with ‘‘defining.’’ 14 
DESIGNATIO JUSTICIARIORUM EST A 
REGE; JURISDICTIO VERO ORDINARIA A 


That which designates ;*? that 
which serves to distinguish ;1* the act of designating 
or pointing out;!® allotment;*° appellation ;*+ com- 
mercial nomenclature;?* the name by which an ar- 
ticle is-bought and sold;** distinctive title;?* selec- 
tion and appointment for a purpose.”° 
pression used by a testator to denote a person or 


DESIGNATE—DESIRABLE 


IUS, ET EXPRESSUM FACIT CESSARE TACTI- 


TUM.?® 


Also the ex- 


18. Worcester D. 
Saxon, 30 Fla. 668, 695, 
32 AmSR 46, 18 LRA 721). 


[quot State v. 
12.8 218, 


19. Webster D. [quot Kimball v. 
Salisbury, 19 Utah 161, 171, 56 P 
973]. 

20. Webster D, [quot Kimball v. 
Set each 19° Utah 161," 171, 56 .P 
73). 

21. Webster D. [quot State v. 
Saxon, 30 Fla. 668, 695, 12 S 218, 
32 AmSR 46, 18 LRA 721). 

[a] “Fictitious name” compared. 


—The term in Civ. Code § 2466, re- 
quiring every firm doing business un- 
der a fictitious name or “designation, 
not showing the names of the part- 
ners,” to file and publish a certificate 
showing the full names and resi- 
dences of its members, is not used 
in opposition or contrast between the 
phrase ‘fictitious name”; the former 
is supplementary to the latter. The 
court said: ‘We do not think that 
the case before us falls within this 
provision. The name of one partner 
was Pendleton and that of the other 
Williams. The firm name of Pendle- 
ton & Williams, therefore, was cer- 
tainly not fictitious. It was true as 
far as it went. The only thing that 
can be said is, that it did not go far 
enough; that it was not a ‘designa- 
tion showing the names of the per- 
sons interested as partners.’ But 
we think that if the legislature had 
meant so unusual a thing as a firm 
name showing the full names of all 
the partners, it would have been more 
natural to have said so explicitly,— 
just as it did do in speaking of the 
names to be inserted in the certifi- 
eate,... Nor is there any opposi- 
tion or contrast between the phrase 
‘a fictitious name’ and the phrase 
‘a designation not showing the names 
of the persons interested,’ The lat- 
ter is supplementary to the former.” 


Pendelton v. Cline, 85 Cal. 142, 144, 
145, 24 P 659. 
In re ate anes 56 Fed. 477, 


22. 
480, 5 CCA 58 

a Aommentes designation. — 
“While it is true that ‘language will 
be presumed to have the same mean- 
ing in commercial that it has in ordi- 
nary use, unless the contrary. is 
shown’ . yet ‘the commercial des- 
ignation of an article among traders 
and importers, where ‘such designa- 
tion is clearly established, fixes its 
character for the purpose of the 
tariff laws. ... A specific designa- 
tion eo nomine must prevail over gen- 
eral terms, and a commercial desig- 
nation is the standard by which the 
dutiable character of the article is 
fixed. This rule is equally ap- 
plicable where a_term is confined in 
its meaning, not merely to commerce, 
but to a particular trade, and in such 
case also the presumption is that 
the term was used in its trade sig- 
nification,’’’ Hedden v. Richard, 149 
U. 8. 846, 349,'18 SCt 891, 37 L. ed. 
763 [quot In re Herrman, 56 Fed, 
477, 479, 5 CCA 582], 

23. In re Herrman, 56 Fed. 477, 
480, 5 CCA 582. 


DESIGNATIO UNIUS PERSONA EST EXCLU- 
SIO ALTERIUS.?° 

DESIGNEDLY.*°® 

DE SIMILIBUS AD SIMILIA EADEM RA- 
TIONE PROCEDENDUM EST.?2 

DE SIMILIBUS IDEM EST JUDICANDUM.:* 

DESINSACULACION, 
of drawing from the urn or receptacle the ballots 
containing the names of those designated by chance 
to exercise judicial duties as, for example, assessors, 
jurors; also the act of excluding a person’s name 
from such selection.** 

DESIRABLE. 
meaning necessary.®° 


Knowingly.*+ 


In Spanish law, the act 


A word which may be construed as 


24. Webster D. [quot State v. 
Saxon, 30 Fla. 668, 695, 12 S 218, 32 
AmSR 46, 18 LRA 721]. 

25. Webster D. {quot Kimball v. 
Spe ary, 19).Utah. 161,171, (66.2 


dle 

[a] Applied to benefit insurance. 
—‘“‘By the ‘designation’ of a benefi- 
ciary, the by-laws evidently refer to 
the express act of the member speci- 
fying and naming some particular 
person, and by ‘changing’ benefi- 
ciaries they refer to the act of nam- 
ing and specifying some other person 
or persons in place of those previ- 
ously designated.” Hanson v. Minne- 
sota Scandinavian Relief Assoc., 59 
Minn. 123, 128, 60 NW 1091. 

26. Bouvier L. D. 

[a] Thus, a bequest of the farm 
which the testator bought of a per- 
son named, or of a picture painted 
by a certain artist, which he owns, 
would be a designation of the thing. 
Bouvier L. D. [quot Hall v. Cotton, 
167 Ky. 464, 468, 180 SW 779, LRA 
1916C 1124}. 

27. Black L. D. See also De- 
scriptio Persone ante p 968. 

28. A maxim meaning “The speci- 
fying of;one is the exclusion of an- 
other, and that which is expressed 
makes that which is understood to 
cease.” Wharton L. Lex. [cit Coke 
Litt. p 210]. 


fa] Apptied in: Ex p. Belcher, 4 
Deac. & 703. 
29. A maxim meaning “The speci- 


fication of one person is [or implies] 


PHY ORES of another.” Burrill 
‘[a] Applied in: Ex p. Belcher, 4 
Deac. & C. 703. 


30. See also Design ante p 970. 

31. State v. Halida, 28 W. Va. 
499, 503. 

32. A maxim meaning “From like 
things to like things we are to pro- 
ceed by the same rule or reason,” 


[that is we are allowed to argue 
axon the analogy of cases]. Black 
"83. A maxim meaning “Of [re- 


specting] like things, [in like cases, ] 
the qusement is to be the ities 
Black L. D. 

34. Escriche Diccionario. See also 
Juries [24 Cye 218]. 

35. Prather v. Jeffersonville, etc., 
R. Co., 52 Ind. 16, 37 (construing a 
railroad charter authorizing the com- 
pany, for the purpose of constructing 
its road with all desirable append- 
ages, and for putting and keeping 
such road in repair, to enter upon, 
take, and hold all real estate and 
cers cs necessary for that pur- 
pose) 

[a]. Extended meaning. — Under 
the charter of a corporation organ- 
ized for the manufacture and dealing 
in lumber and other articles, and 
providing that the company may ac- 
quire and transfer, purchase and 
hold, sell or exchange, any real es- 
tate or other property that may be 
deemed “desirable” in the transaction 
of its business, the corporation has 
power to purchase its own stock. 


For later cases, developments and changes i in nthe law i see @ cumulative Annotations, same title, page and note number, 


DESIRE. Asanoun. An expressed wish;** a re- 


quest.°* 


As a verb. To express a wish for;*® to direct;° 


to intend ;*° to order ;* to will.*? 


Desired. Wished for;4* coveted ;44 entreated ;* re- 


quested ;4* proposed ;** required.*® 


DESIST. To abandon;*® to leave off or discon- 


tinue.®° 
DESISTIMIENTO. 


a contract, ete.°+ 
DESLINDE. 


] 2 
province, ete.® 


DESNATURALIZACION. 


In Spanish law, the renun- 
ciation of a right, as the abandonment of an ap- 
peal, the dismissal of an action, the surrender of 


In Spanish law, the act of mark- 
ing or delimiting the bounds of an estate, district, or 


In Spanish law, ex- 
patriation; the penalty which is imposed on an of- 


DESIRE—DESPERATE DEBT 


t 53 


wrong.’’ 54 


DE SON TORT. 
DESOREGAMIENTO. 


[18C.J.] 973 


and residence and expelling him from the coun- 


Literally ‘‘Of his own 


In old Spanish law, a 


mode of punishment, now obsolete, which consisted 


DESPACHO. 


in mutilating the ears.°® 


In Spanish law, a judicial order 


in writing to do or pay something; also a warrant or 
commission for a particular employment or business; 
also a final or dispositive order.*® 

Despacho de exhortos. 
Spanish courts of first instance containing full en- 
tries relative to exhortos, or communications from 


A docket or book used in 


one judge to another.®” 


fender by depriving him of the rights of citizenship 


Iowa Lumber Co. v. Foster, 49 Iowa 
25, 28, 31 AmR 140. 

36. Webster Int. D. 

[a] Implying a command.—‘The 
word ‘desire,’ although frequent- 
ly used as a_precatory term, is 
sometimes used as ‘a direction or 
command.’ Mastellar v. Atkinson, 
94 Kan. 279, 282, 146 P 367, AnnCas 
1917B 502. To same effect Weber v. 
Bryant, 161 Mass. 400, 403, 37 NE 
203 (“a command, in a polite form’’); 
Stewart v. Stewart, 61 N. J. Hq. 25, 
29, 47 A 633; Wood v. Camden Safe 
Deposit, ete., Co., 44 N. J. Eq. 460, 
461, 14 A 885, 886; Meehan v. Bren- 
nan, 16 App. Div. 395, 398, 45 NYS 
57; Philadelphia’s App., 112 Pa. 470, 
474, 4 A 4; Taylor v. Martin, 6 Pa. 
Cas. 125, 8 A 920, 922. But compare 
In re Marti, 132 Cal. 666, 671, 61 P 
964, 64 P 1071 (where it is said: 
“According to the ordinary use of 
the English language, the word ‘de- 


sire’ does not import a_ trust or 
charge’). See generally Trusts [39 
Cyc 33]. 

[b] “Devise” equivalent.—‘“A de- 


vise of a simple remainder by the 
use of the word ‘desire’ is as effec- 
tive as one by the use of the tech- 
nical word ‘devise.’’” Keplinger v. 
Seplneer, 185 Ind. 81, 113 NE 292, 


[ce] “Will” and “wish” compared. 
—“The words ‘will’ and ‘desire’ show 
an intention on the part of a testa- 
trix, when used in such a connec- 
tion, to dispose of the property to 
which they relate, and they are of 
frequent use in testamentary papers. 
The word ‘wish,’ when used in such 
a connection, is the equivalent of the 
word ‘desire.’ The word ‘will,’ 
however, when used in such a con- 
nection, is a stronger term... [than] 
‘wish’ or ‘desire.’” McMurry sv. 
Fey 69 Tex. 227, 231; 56° SiW 


ay “Wish and desire.’”’— These 
words as used in a will in which 
testator suggested that it was his 
wish and desire that all his real 
estate should be divided between his 
children, was construed to be not 
merely the expression of desire on 
the part of the testator, but opera- 
tive words sufficient to pass_ the 


property. Brasher v. Marsh, 15 Oh. 
St. 10d 44101, 

37. Webster Int. D. 

[a] Synonyms.— “If a _ testator 


make an absolute gift to one person 
in his will, and accompany the gift 
with words expressing a ‘belief,’ ‘de- 
sire,’ ‘will,’ ‘request,’ ‘hope’ or ‘con- 
fide,’ have the ‘fullest confidence’ and 
other like expressions, the courts 
will consider the intention of the 
testator as manifestly implied, and 
they will carry the intention into 
effect by declaring the donee, or first 
taker, to be trustee for those whom 
the doner intended to bcnefit.’’ Cock- 
rill v. Armstrong, 31 Ark. 580, 589. 
See also Harding v. Glyn, 1 Atk. 469, 
470, 26 Reprint 299 (where the court 
said: “It seems, that any words of 


a testator intimating a request, wish, 
desire, recommendation, etc., are suf- 
ficient to create a trust’’). 

» 88. Webster Int. D. 

[a] Implying an interest.—Under 
a statute authorizing an information 
in quo warranto by any person de- 
siring to prosecute the same is meant 
any person who has an interest to 
be affected, and the words do not 
give a private relator the writ in a 
ease of private right involving no in- 
dividual grievance. Com. v. Cluley, 
56 Pa. 270, 272, 94 AmD 75; Com. v. 
Allegheny Bridge Co., 20 Pa. 185, 190. 
To same effect State vy. Boal, 46 Mo. 
528, 531. 

[b] “Desire to favor,” as used in 
an instruction that ‘you are not re- 
quired to find any fact to be proven 
because you find the same suggested 
in a verdict, or in the verdict of the 
party you desire to favor,’ means 
“find to have the merits,” and the 
jury could not have understood that 
their verdict could be bestowed by 
favor. Pittsburgh, ee COs 
Burton, 139 Ind, 357, 37 NE 150, 
154, 38 NE 594. 

39. Stewart v. Stewart, 61 N. J. 
Eq. 25, 29, 47 A 633; Oyster v. Krull, 
137 Pa. 448, 453, 20 A 624, 21 AmSR 
890; Philadelphia’s App., 112 Pa. 470, 
474, 4 A 4, 

40. In re Lewensohn, 121 Fed. 
538, 540, 57 CCA 600; Lincoln v. 
Wakefield, 237 Pa. 97, 104, 85 A 133. 

[a] Word of intention.—Hither of 
the words “wish,” ‘desire,’ ‘“com- 
mand,” or “direct,” is an apt word to 
be used in a will to show eetgters 
intent to make a will. Barney v. 
Hayes, 11 Mont. 571, 576, 29 P 282, 
28 Pepi aie 495. 

Oyster v. Knull, 137 Pa. 448, 
453. “20 yi 624, 21 AmSR 890. 

42. Oyster v. Knull, ae Pa. 448, 
453, 20 A 624, 21 AmSR 89 

43. Webster D. [quot De Honiton 
School Dist. v. Derr, 115 Pa. 439, 
442, 9 A 55]. 


44. Webster D. [quot Allentown 
School-Dist. v. Derr, 115 Pa. 439, 
442, 9 A 55]. 

45. Webster D. [quot Allentown 
School-Dist. v. Derr, 115 Pa. 439, 
£420) 9y-A bb |. 

46. Webster D. [quot Allentown 
School-Dist. v. Derr, 115 Pa. 439, 
442, 9 A 55]. 

[a] “If desired.”—(1) Where an 


importer gave notice to a collector 
of customs that an appraisement of 
certain goods was not satisfactory, 
and that “if desired, such evidence 
and statements will be produced to 
you, as can be furnished, to satisfy 
you of the fairness of our invoice, 
and of the foreign market price,’ it 
was held that this was not an ab- 
solute unconditional notice of dis- 
satisfaction, and consequently was 
either not an appeal, or was an aban- 


donment of an appeal, and the ap- 
praisement was final. Schmaire v. 
Maxwell, 21 F. Cas. No. 12,460, 3 


Blatchf. 408, 411. (2) A declaration 
in a bond, issued by a school district 


DESPATCH.®§ 
DESPERATE DEBT.°*° 


to secure a twenty-five years’ loan, 
that it “will be redeemed, if desired, 
twelve years after date,’ is intended 
for the benefit of the holder alone, 
giving him the option of paying prin- 
cipal and interest at the expiration 
of that time; but the school district 
could not of its own motion redeem 
the bond until the twenty-five years 
had expired. Allentown School-Dist. 
v. Derr, 115% “Pay '439, 445, 994 A 


55. 

[b] “Desired and required.” — 
A ‘statute recited that it is “desired 
and required that all and every 
grower, manufacturer, trader, hand- 
ler, or bottler of California wine, 
when selling or putting up for sale 


... Or when. shipping... to par- 
ties to whom sold, shall plainly 
stencil, brand, or have _ printed, 


where it will be easily seen, first, 
‘Pure California Wine,’ and secondly, 
his name or the firm’s name. . 
both on label of bottle or package. 8 
“That the words ‘desired and re- 
quired’ were intended to express 
rather a legislative wish and permis- 
sion than a mandate, is indicated, 
too, in the discordancy of the natu- 
ral meanings of the words themselves. 
As words of legislative command, 
they are singularly inappropriate and 
inconsistent. It is difficult to under- 
stand how it can be made a penal 
offense to violate simply a legisla- 
tive desire. The word ‘desired’ can- 
not be ignored in the construction of 
the act any more than the word ‘re- 
quired,’ and the former is at least as 
forcible in its expression of a re- 
quest as the latter is in its expres- 
sion of a command.” Ex p Kohler, 
74 Cal. 38, 39, 43, 15 P 436. 

47. State v. Glaves, 268 Mo. 100, 
186 SW 685, 687. 

48. State Ree tice, 268 Mo. 100, 

R. Co., 6 Ont, 


186 SW_ 685, : 

49. Re Oliver, etc., 

L. 548, 544 (construing the Railway 

Act [51 Vict. c 29 § 103], relating 

to the taking of land without the 

consent of the owner). 

50. Re Oliver, etc., R. Co., 6 Ont, 
L. 548, 544. 

51. Escriche Diccionario. 

52. Escriche Diccionario, 

53. Escriche Diccionario. See also 
Citizens § 16 et seq. 

54. Black L. D. [cit 2 Blackstone 
Comm. p 507; 2 Stephen Comm. p 
244]. See also Executors and Ad- 
ministrators [18 Cyc 1354]. 

55. Escriche Diccionario. 

56. Escriche Diccionario. See 
also Commission 12 C. J. p 143; De- 
eree ante, p 32; Judgments [23 Cyc 
623]; Order [29 Cyc 1509]. 

57. Escriche Diccionario. 

58. See Dispatch post, 

59. Desperate debt: 

Liability for failure to collect see 
Executors and Administrators [18 
Cye 231]; Guardian and Ward [21 
Cye 81] 

Power to compromise see Executors 

and Administrators [18 Cyc 226]; 
Trusts [389 Cyc 330]. r 
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DESPOBLADO. In Spanish law, an uninhabited 


lace.°° 

DESPOIL. A word which involves in its significa- 
tion violence or clandestine means, by which a per- 
son is deprived of that which he possesses.®+ 

DESPOJO. In Spanish law, the act, violent or 
clandestine, by which a person is deprived of the 
possession of real property or of the enjoyment of 
a right;°? also the action or remedy for such de- 
privation, which is now known as ‘‘interdicto de 
recobrar,’’ ®* and appears to be a modern form of 
the Roman ‘‘interdictum restitutorum.’’ ° 

DESPOSORIOS. In Spanish law, the mutual 
promises of the man and woman contracting matri- 
mony; also marriage by words of the present 
tense.® 

DESPREZ. In Spanish law, the default or non- 


appearance of an accused in a criminal cause after 
due steps have been taken to bring him before the 
tribunal.®* It does not, as in the Anglo-American 
law, prevent the trial from proceeding. 

DESTAJO. In Spanish law, work or services and 
the product thereof.% 

DE STATUTO MERCATORIO. The writ of stat- 
ute merchant.®® 

DE STATUTO STAPULA. 
ute staple.®° 

DESTIERRO. In Spanish law, banishment; origi- 
nally a later form of the Roman penalty of depor- 
tatio, or transfer to an island with confiscation of 
property.’° At present it amounts to no more than 


The writ of stat- 


exclusion from a certain territory for a preseribed 


60. U. S. v. Vitug, 17 Philippine 


vision the punishment must not only 


DESPOBLADO—DESTINATION, ETC. 


period," which varies under the different codes.” 
Such a penalty is not a ‘‘eruel and unusual’’ one 
within the meaning of the American constitutional 
guaranty.” It is a ‘‘correctional’’ penalty, the third 
in the list,7* and is classified as number four in 
seale three of the graduated scale of penalties from 
which the courts are required to select a higher or 
lower penalty, as the case may warrant.7> <A per- 
son under sentence of destierro who violates, that is, 
acts contrary to, it incurs an additional penalty of 
six months (arresto mayor) which must be served 
before completing the prior sentence.”® 

DESTINAMOS Y APROPIAMOS. A _ Spanish 
term meaning to grant and deliver as property.” 

DESTINATION.’® The purpose to which it is in- 
tended an article or a fund shall be applied.7® In 
railroad parlance, the term means the ultimate stop- 
ping place of the train.*° 

Place of destination. The term means the place 
of ultimate destination of goods, and does not in- 
elude an intermediate point where the goods were 
to be delivered from one earrier to a connecting car- 
rier;*1 the town, village, or city to which the ship- 
ment is made;*? the place where materials are actu- 
ally intended to be sold or manufactured,** or other- 
wise handled.§* 

Port of destination. 
to end her voyage.®® 

DESTINATION DU PERE DE FAMILLE. The 
use which the owner has intentionally established 
on a particular part of his property in favor of an- 
other part, and which is equal to a title with re- 


The port at which a ship is 


whom. Suppose an order was given, 


13520; 

y 61. Sunol v. Hepburn, 1 Cal. 254, 

68. 

62. Escriche Diccionario. have been prohibited. 
63. Escriche Diccionario Suple- 


mento; Spanish L. Civ. Proc. arts 63, 
321, 460, 1632, 1651, 1652.- See also 
Sunol v. Hepburn, 1 Cal, 254, 268 
(where it is said: “It is brought to 
recover possession of immovable 
property, of which one has been de- 
spoiled [despojado] by another’). 

64. See Interdictum. 

65. Escriche Diccionario. See Mar- 
riage [26 Cyc 839]. 

66. Escriche Diccionario, See also 
Criminal Law §§ 638, 720, 2066. 

67. Escriche Diccionario. 

68. Black L, D. 

69. Black L. D. 

70. Escriche Diccionario; Macken- 
zie Roman L. p 407 et seq. See also 
Banishment 6 C. J. p 1178. 

71. Spain.—Escriche 
Pen. Code art 114. 

Philippine.—Pen. Code art 114, 

72. Spain.—From six months and 
pe day to six years, Pen. Code art 


Philippine.—Pen Code art 95 (same 
as Spain). 

73. Legarda v. Valdez, 1 Philip- 
pine 146, 148 (where the court said: 
“Punishment of this character is not 
new, for it is found in the Fuero 
Juzgo (law 12, title 5, book 6; law 13, 
title 5, book 6). It is not limited to 
the Spanish law. It has existed in 
the French, Austrian, Italian, Portu- 
guese and other codes. It cannot be 
and is not claimed to be a cruel pun- 
ishment. It is, however, claimed to 
be a punishment unusual in the 
United States, and therefore pro- 
hibited in these Islands by the in- 
structions of the President to the 
Commission. Those instructions use 
the words ‘cruel and unusual punish- 
ment.’ They werestof course, taken 
from the Constitution of the United 
States and originally from the Eng- 
lish statute. It is to be observed 
that the words are ‘cruel and un- 
usual.’ To be prohibited by this pro- 


Diccionario; 


be unusual but it must also be cruel. 
There is no reason why unusual pun- 
ishments which were not cruel should 
If that had 
been done it would have been impos- 
sible to change the punishments that 
existed when the Constitution was 
adopted. A law which changes a 
penalty so as to make it less severe 
would be unconstitutional if the new 
penalty were an unusual one. It 
would prohibit the introduction in 
the matter of penalties of new ideas 
intended to ameliorate the conditions 
of criminals. Such a construction 
has never been given to this pro- 


yigie See also Criminal Law § 
74. Spain.—Pen. Code arts 25, 26. 
Philippine.—Pen. Code arts 24, 25. 
75. Spain.—Pen. Code art 92. Com- 


pare art 89. 
Philippine.—Pen, 
pare art 87. 


Code art 90. Com- 


76. Spain.—Pen, Code art 127 (5). 

Philippine.—Pen, Code art 127 (5). 

77. U.S. v. Philadelphia, 11 How. 
(U. S.) 609, 659, 13 L. ed. 834. 

78. See also Carriers §§ 366, 1263- 
1266; Marine Insurance [26 Cye 592]; 
Shipping [386 a 81, 87, 139, 207]. 

79. Black L. D. 

80. Seale v. ‘State, 121 Ga, 741, 748, 
49 SE 740. 

81. Ayres v. Western R. Corp., 2 
F, Cas, No. 689, 14 Blatchf. 9, 13 (con- 
struing the term in a bill of lading 
providing against liability for ar- 
ticles of freight after their arrival 
at their “place of destination” and 
unloading at the company’s ware- 
house, and providing that articles ar- 
riving at their “place of destination” 
must be taken away within twenty- 
four hours after being unladen). See 
also Ex p Miles, 15 Q. B. D. 39, 48 
(where the court, per Brett, M. R., 
said: ‘Now, what is meant by send- 
ing goods ‘to their destination’? It 
seems to me that it means sending 
them to a particular place, to a par- 
ticular person who is to receive them 
there, and not sending them to a 
particular place without saying to 


‘Get ready your goods at Liverpool, 
and send them to London,’ without 
saying to whom they were to be 
sent, how could the man at Liverpool 
Send the goods to London? He might, 
no doubt, send them by railway to 
Euston +S$quare Station, but what 
would be the use of that? Who would 
get the goods? Could that be called 
sending the goods to their destina- 
tion? It can only be said that goods 
are sent to their ‘destination’ when 
they are sent to the purchaser, or to 
the person to whom he directs them 
to be sent—to a particular person at 
a particular place. That is the mean- 
ing of ‘destination’ in a business 


sense”). 

82. Hatch v. Minneapolis, ete., R. 
Co., 15 N. D. 490, 107 NW 1087. 

83. Chamberlain v. Wood, 100 Me. 


73, 60 A 706, 707. 
84. Sheridan v. Ireland, 66 Me. 65, 


69. 

[a] In logging.—The term as used 
in Rev. St. e 91 § 34, giving a person 
who labors at cutting or driving logs 
a lien thereon, to continue for sixty 
days after the logs arrive at the 

“place of destination,” means the 
place of destination of the logs as a 
collective whole—that is, the boom 
into which they are rafted—and not 
the different destinations to which 
the aggregate logs in different de- 
tachments may be sent for manu- 
facture into lumber. Sheridan v. 


land, 66 Me. 65, 69. 
D. payor Sheridan 


Tre- 


85. Bouvier L. 
v. Ireland, 66 Me. 65, 

[a] Seamen’s wages.—The port of 
destination is the same as the port 
of actual delivery, in relation to the 
rule that seamen’s wages are due 
from the voyage thereto in cases of 
capture or wreck. Ghiles v. Cynthia, 
F. Cas. No. 5,424, 1 Pet: Adm. 203, 
it eee Blanchard vy. Bucknam, 3 

e. 


]. 
tbl’ “Port of discharge” is distin- 
guished in U. S. v. Barker, 24 F. Cas. 
No. 14,516, 5 Mason 404, 406 [quot 
AN aie or v. Yeates, 57 Fed. 668, 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, 


DESTINATION, ETC.—DESTRUCTION 


spect to perpetual and apparent servitudes there- 


on.8° 


DESTINE. To set, ordain, or appoint to a use, 
purpose, estate or place;** to fix unalterably by a 
- divine decree;*® to appoint unalterably.®® 
In a condition of great need;°t 


DESTITUTE.° 
necessitous.®? 
DESTROY.®* 


86. Woodcock vy. Baldwin, 51 La. 
Ann. 989, 1005, 26 S 46; Gottschalk v. 
De Santos, 12 La. Ann. 473, 474 
[quot Woodcock vy. Baldwin, 51 La. 
Ann. 989, 1005, 26 S 46] (where it 
is said: “[The term will include] the 
disposition which the owner of two 
or more estates has made for their 
respective use’). See generally Hase- 
ments [14 Cyc 1134]. 


{a] Nature and effect.—By this 
“destination,” which is equivalent to 
“title,” is meant the relation estab- 


lished between two immovables by 
the owner of both, which would con- 
stitute a servitude if the two im- 
movables belonged to two different 
owners. As this servitude is an aban- 
donment of property, an alienation, 
and equal to title, it must not then 
be intended only or partially estab- 
lished, but must be perfected in such 
a manner that it can be useful to the 
adjacent lots. Gottschalk v. De San- 
tos, 12 La. Ann. 478, 474 [quot Wood- 
cock v. Baldwin, 51 La. Ann. 989, 
1005, 26 S 46]. 

87. U.S. v. Philadelphia, 11 How. 
(U._S.),, 609,.659, 13 L. ed. 834. 

[a] “Destine and appropriate.”— 
In construing the term as used in a 
grant of land made by the governor 
of Louisiana in the following words: 
“Hxercising the authority which the 
king has granted to us, we destine 
and appropriate, in his royal name, 
the aforesaid twelve leagues,” it was 
held that these words are of strong 
and decisive import, and, it is be- 
lieved, show the intent of the grantor 
as fully as any that could have been 
adopted. The word “appropriate,” in 
the sense used, signifies to set apart 
for or assign to a particular use in 
exclusion of all other uses; to claim 
or use by an exclusive right. No 
words of a more determinate charac- 
ter to convey a complete title could 
have been found in any language. 
The words as used in the original 
grant mean to grant and deliver as 
property. U. S. v. Philadelphia, 11 
How. es S.) 609, 660, 13 L. ed. 834. 

BG. as i Philadelphia, 11 How. 
bi Bi) egrt 659, 13 L. ed. 834. 

S) v. Philadelphia, 11 How. 
we. 95) E08, 659, 13 L 834: 
See generally Sastand and 
(21 Cyc 1611; Parent and 
Child [29 Cyc 1677]. 

“Dependent” distinguished see De- 
pendent ante p 555, note 6 [a]. 

91. State v. Weyant, 149 Iowa 457, 
459, 128 NW 839. 

92. State v. Waller, 90 Kan. 829, 
834, 136 P 215, 49 LRANS 588. See 
also Brandel v. State, 161 Wis. 532, 
154 NW 997 (“destitute and neces- 
sitous Pe estaae hs tale 

[a] fe eenoe in jail on execution 
and actually destitute is entitled to 
relief, although he refuses to make 
oath that he is unable to support 
himself in jail and has not sufficient 
property to furnish ‘security for his 


support. Norridgewock vy. Solon, 49 
Me. 385, 386. 

93. See also Destruction post this 
page. 

94. Webster D. [quot Pennsyl- 
vania State Co.’s App., 41 Pa. Co. 
459, 461]. 

95. Webster D. [quot Pennsyl- 
vania Stave Co.’s App., 41 Pa. Co. 
Ape: 461]. 


Pennsylvania Stave Co.’s App., 
41 Pa. Co. 459, B 

97. Com. v. Falvey, 108 Mass. 304, 
808 (as by poisoning); Peo, y, Chris- 


To break up the structure and or- 
ganic existence of;°* to demolish;®® to dismantle ;°° 
to kill;®? to knock or pull to pieces;°* to pull 


|dam v. Jackson, 


[18 C.J.] 975 


down;°® to raze;'-to separate violently into its con- 


stituent parts;? to tear down;® to unbuild;* to 


wrench apart.® 


While the term ordinarily implies 
complete or total destruction,® it has on more than > 
one occasion been construed to describe an act which, 
while rendering the thing useless for the purpose 


for which it was intended, did not literally demolish 


ty, 65 Hun 349, 350, 20 NYS 278 (as 
by_ poisoning). 
_ [a] “Disable” compared.—On an 
indictment for mayhem which 
charged that the accused did “cut, 
bite, slit and destroy” the thumb of 
the prosecutor, it was objected that 
the indictment was defective in that 
it did not allege that the thumb was 
“disabled” in accordance with the 
statutory definition of the offense. 2 
Rev. St. 665 § 27. But the court, per 
Andrews, J., held that “the word de- 
stroy used in the indictment is more 
eomprehensive than the word ‘dis- 
able,’ and includes what is signified 
by it, and the indictment is not de- 
fective by reason of the substitu- 
tion.” Tully v. Peo., 67 N. Y. 15, 20. 
98. George v. McManus, 27 Cal. A. 
414, 416, 150 P 73. 
99. Webster D. 
vania Stave Co.’s App., 
459, 461]. 


[quot Pennsyl- 
41 Pa. Co. 


1. Pennsylvania Stave Co.’s App., 
41 Pa. Co, 459, 461. 

2. Webster D. [quot Pennsyl- 
vania Stave Co.’s App., 41 Pa. Co. 
459, 461]. 

3. Webster D. [quot Pennsyl- 
vania Stave Co.’s App., Pa, Co. 


459, 461]; George v.. McManus, 27 
Cal. A. 414, 416, 150 P 73. 

4 Webster D. [quot Pennsyl- 
vania Stave Co.’s App., 41 Pa. Co. 
459, 461]. 

5. George v. McManus, 27 Cal. A. 


414, 416, 150 P 73. 

6. State v. McBeth, 49 Kan. 584, 
588, 31 P 145; Wall v. Hinds, 4 Gray 
(Mass.) 256, 268, 64 AmD 64; Suy- 
54 N. Y. 450, 455 
[quot Hilliard v. New York, etc., Gas 
Coal Co., 41 Oh. St. 662, 669, 52 AmR 
peat State v. DeBruhl, 448.0. L, 23, 


[a] “Wholly destroyed.”—(1) ‘‘The 
words ‘wholly destroyed’ as used in 
the law, have necessarily a technical 
meaning, different from the ordinary 
meaning of the words in common 
usage. In common usage they de- 
note a change of form or substance. 
We say wood is destroyed when 
transformed into ashes or cinders. 
We may ‘say a_ structure is de- 
stroyed when resolved into its com- 
ponent materials. ...A building is 
partly destroyed when any part of it 
is resolved into such component ma- 
terials, but wholly destroyed only 
when no part of it above ground re- 
mains intact and substantially unin- 
jured, and no such part of it can be 
utilized as a remaining standing 
structure, in effectually restoring the 
structure to its entirety.” Ample- 
man v. Citizens’ Ins. Co., 35 Mo. A. 
308, 316. (2) “What is the meaning 
of the words ‘wholly destroyed’ when 
applied to a building? If the build- 
ing was constructed of brick or other 
non-combustible material fire could 
not destroy that. Therefore the brick 
or other material not destroyed would 
have some value which the party re- 
taining should pay for. From the na- 
ture of the case, therefore, the words 
referred to do not mean the debris 
from a building destroyed. This may 
have some value, and if so, the insur- 
ance company, if it pays the loss, is 
entitled to compensation for. The 
words when applied to a building 
mean totally destroyed as a building; 
that is, that the walls, although 
standing, are unsafe to use for the 
purpose of rebuilding and must be 
torn down and a new building erected 


or annihilate it.? 
DESTRUCTIBLE FUTURE INTEREST.® 
DESTRUCTION. 


While the term ordinarily 


throughout.” German Ins. Co, v. 
Eddy, 36 Nebr. 461, 465, 54 NW 856, 
197 LRA 707. 

7 Tyson v. Weil, 169 Ala. 558, 53 
S 912, 914, AnnCas1912B 350; State 
v. Merrill, 3 Blackf. (Ind.) 346, 347; 
Anaconda Copper Min. Co. v. Butte, 
etc., Min. ;Co.;.17,,Mont., 519; 524). 43 
P 924; Solomon v. Kingston, 24 Hun 
562, 564 [aff 96 N. Y. 651]; Monon- 
gahela Nav. Co. v. Coon, 6 Pa. 379, 
383, 47 AmD 474; McCabe’s License, 
11 Pa. Super. 560, 564 [quot Rebuild- 
ing Bridges by Commonwealth, 23 
Pa. Dist. 275]; Rex v. Fidler, 4 C. & 
P. 449, 19. HCL 596; Rex v. Mackerel, 
4C. & P. 448, 19 ECL 596; Rex v. 
Taylor, R. & R. 277. 

[a] Comparead with “taken” and 
‘injured.’—‘‘Property is ‘taken’ by 
an entry upon and an appropriation 
of it as in the ordinary case of lo- 
cation. It is ‘injured’ by obstructing 
access .\.. Or: , drainage. . ... It »jis 
destroyed, although not touched di- 
rectly, when the result of construc- 
tion is to prevent its use.” Jones v. 
Erie, etc., R. Co., 151 Pa: 30, 46, 26 
A 134, 31 AmSR 722, 17 LRA 758. 

{b] In Maritime Law (1) in this 
sense, the word denotes any kind of 
deprivation of the owner by demol- 
ishing, making way with,’ or other 
subversion of his property. U.S. v. 
Stone, 8 Fed. 232, 249. (2) “Cast 
away” synonymous see Cast 11 C. J. 
p 27 note 87 [al]. 

8. See Perpetuities [30 Cyc 1476]. 

9. Destruction: 

Baggage see Carriers § 1601 et seq. 

Ballot see Elections Les Cye 451]. 

Bridge see Bridges § 1 

Building or seen, Satna see Me- 
chanics’ Liens [27 Cyc 286]... - 

Demised premises see Landlord and 

Tenant [24 Cyc 1188, 1345]. 

WALit ens animal see Animals §§ 151- 


Daeument see Evidence [17 Cyc 518, 
hae Lost Instruments [25 Gye 


Dog running at large see Sheriffs and 
Constables [35 Cyc 1533]. 

Fence see Fences [19 Cyc 480]. 

Fish see Fish [19 Cyc 1002]. 

Fixture see Fixtures [19 Cyc 1072]. 

Gambling apparatus see Gaming [20 
Cyc 920]. 

Indictment see Indictments and In- 
formations [22 Cyc 220]. 

Intoxicating liquor see Intoxicating 
Liquors [23 Cyc 301]. 

Landmark see Boundaries §§ 362, 368. 

Mail AaaKter see Post Office [31 Cye 
1009]. 

Mark Ae brand on animal see Ani- 
mals § 99. 

Mob see Counties §§ bes he Munici- 
pal Corporations [28 C c 1528]. 

Notice see Notice [29 Ga 1126]. 

Obscene matter see Nuisances [29 
Cyc 1323]. 

Party wall see Party Walls [30 Cyc 
7 


791, 
Pleading see Pleading [31 Cyc 598]. 
Property: 
After or ngsere delivery see Sales 
(385 Cyc. 287]. 
Assignability of right ie aehign 
ie see Assignments § 5 


Municipal corporation see Mu- 
nick al Corporations [28 Cyc 


69]. 
Religious society see Religious 
Societies [34 Cye 1177]. 
Civil war claim for see War [39 
Cyc 755]. 
Constituting nuisance see Nul- 


4 


976 [18 C.J.] 


means breaking up in parts,?° demolition,‘ pulling 
down, it need not necessarily be so construed.'* 
Destruction by abatement, A phrase denoting one 
form of transmutation. It oceurs when one person 
permits a thing to become a nuisance which another 
abates without appeal to the courts." 
DESTRUCTIVE.*® Causing destruction ;!” having 
a tendency to destroy or the quality of destroying.?§ 
DESUETUDE. Disuse;!® a term applied to obso- 


lete statutes.?° 


sances [29 Cyc 1215, 1218]. 
Contracted for see Vendor and Pur- 
chaser [39 Cyc 1405]. 
Conversion see Trover and Conver- 
sion [88 Cyc 2017]. 
Criminal liability for see Arson 5 
J. p 687: Hires [19 Cyc S771; 
Malicious Mischief [27 Cyc 1678]. 
Dangerous to health see Health [21 
Cyc 402]. : 
Effect as termination of contract 
of sale see Sales [85 Cyc 119]. 
Injunction to restrain see Injunc- 
tions [22 Cyc 825]. 

Measure of recovery in replevin see 
Replevin [34 Cye 1567]. 

Relieving vendor from obligation 
to convey see Vendor and Pur- 
chaser [39 Cyc 1544]. 

Right to rescind sale see Sales [35 
Cyc 143]. 

Sold see Sales [85 Cyc 246, 670]. 

Used in gambling see Gaming [20 
Cye 920] 

Warehousemen, liability for see 
Warehousemen [40 Cyc 481]. 

Record see Records [34 Cyc 606, 611, 


615]; Vendor and Purchaser [39 
Cyc’ 1737]. 
School building see Schools and 


School Districts [85 Cye 1099]. 
Ship or vessel see Seamen [35 Cyc 

1207]; Shipping [386 Cye 25]. 
Subject matter see Principal 

Surety. [32 Cyc 83]. 

Taking for public use see Hminent 

Domain [15 Cyc 652]. 

Wild animal see Bounties § 37. 
Will see Wills [40 Cye 1184-1195]. 

10. McCabe's License, 11 Pa. Su- 
per. 560, 564. 

11. McCabe's 
Super. 560, 564, 

[a] Total destruction.—In con- 
struing the term as used in a cove- 
nant in a lease to repair damages 
occurring during the occupancy, “the 
usual wear and tear, providential de- 
struction, or, destruction by fire, ex- 
cepted,” the court said: “The mean- 
ing of the clause in the lease was a 
total destruction of the premises, 
such as would require a rebuilding, 
as distinguished from a_ repairing. 
The meaning is substantially that 
there must be such a destruction as 
permanently unfits the premises for 
occupation.” Spalding v. Munford, 
387 Mo. A. 281, 283. 

{b] The cutting of a bank note 
into two parts, unless done with the 
intent to destroy the note, is not of 
itself a destruction of it. While the 
two parts exist and are retained by 
the rightful holder, the rights and 
liabilities of the parties remain pre- 
cisely the same as before the divi- 
sion. Allen vy. State Bank, 21 N. C. 


98, 12, 

[ce] “Injury” distinguished.—Where 
an indictment charged that “defend- 
ant ‘did unlawfully remove and de- 
stroy a street car belonging’ to the 
company. named in the indictment,” 
the court said: “There is some cas- 
ual testimony which indicates that 
some car of some kind, belonging to 
some one, had been burned. None 
that defendant had any part in the 
burning. Now, while on the ques- 
tion whether defendant was acting 
as a co-conspirator ih an attack upon 
a street car belonging to the com- 
pany named in the indictment it may 
be relevant that he participated in 
the burning of some car, even though 
it was not a street car, and did not 
belong to that company, it furnishes 


and 


License, ~11 Pa. 


minster.?+ 


separated.78 


no evidence that any property belong- 
ing to that traction company was de- 
stroyed. So far as street cars be- 
longing to the traction company are 
concerned, there is evidence that one 
of them was run into another, that 
the fender of the first was thus dam- 
aged, and that the impact caused 
some injury to the other. This was 
injury, and not destruction. The 
statute covers injury and destruction 
by distinct words, and it cannot have 
been its intention to make one the 
equivalent of the other. The injury 
to these cars did not constitute the 
destruction of either.’’ State v. Bos- 
aon 170 Iowa 329, 152 NW 581, 

12. McCabe's License, 11 Pa. Su- 
per, 560, 564. 

13. McCabe’s License, 11 Pa. Su- 
per. 560, 564. To same effect Davis 
v. Poland, 102 Me. 192, 66 A 380, 
382, 120 AmSR 480, 10 LRANS 212. 

[a] Applied to health.—Where 
there was evidence that plaintiff's 
nervous system was_ seriously in- 
jured, an instruction that if the jury 
found a permanent impairment and 
destruction of his nervous system 
and the functions thereof, etc., was 
not erroneous, the word “destruc- 
tion” being used, not in the sense of 
a total loss of nerve force, but as 
meaning an enfeeblement or impair- 
ment which would mark plaintiff's 
condition through life. Fishburn v. 
Burlington, ete., R. Co., 127 Iowa 483, 
103 NW 481, 487. 

(b] “Destruction ... by water.” 
—Morey v. Feltz, 187 Mo. A. 650, 652, 
173 SW 82. 

{c] “Rendered useless.,—A ‘“de- 
struction” of property, within the 
meaning of the law of fire insurance, 
is shown by evidence that the insured 
building was so damaged as to render 
it useless for the purpose for which 
it had been used. Manchester F. As- 
sur. Co. v. Feibelman, 118 Ala. 308, 
23 S 759, 765. 

14. 1 Bishop Cr. L. [quot Daniels 
v. Homer, 189 N. C. 219, 238, 51 SE 
992, 3 LRANS 997]. q 

15. 1 Bishop Cr. L. [quot Daniels 
v. Homer, 139 N. C. 219, 233, 51 SE 
992, 3 LRANS 997]. See also Nui- 
sances [29 Cyc 1214]. 

16. See also Destroy ante p 975; 
Destruction ante p 975 

17. Century D. 

18. Century D. 

[a] “Destructive matter.”—Where 
a woman, while her husband was 
asleep, boiled a quart of water in a 
coffeepot, and, under the influence 
of jealousy, poured it over his face 
and into one of his ears, and ran off 
boasting that she had boiled him in 
his sleep, whereby the man was for 
a time deprived of his sight, and per- 
manently lost the hearing of one ear, 
it was held that boiling water is a 
“‘*destructive matter’ within the 5th 
section of the stat. 1 Vict. c. 85,” 
which imposes a penalty upon who- 
soever shall cast, etc., upon any per- 
son “any corrosive fluid’ or other 
destructive matter,” and the woman 
was convicted of a felony under the 
statute. Reg. v. Crawford, 2 C. & K. 
129, 61 ECL 120. 

{b] “Destructive substance or 
liquid.,—(1) A defendant having 
been convicted under a statute as 
follows: “Every person who, with 
intent to kill, administers, or causes 
or procures to be administered, to 


DESTRUCTION—DETACHABLE 
DE SUPERONERATIONE PASTURZA. A writ: 


of surcharge of pasture which lay for him who was 
impleaded in the county court, for surcharging a 
common with his cattle, in a case where he was for- 
merly impleaded for it in the same court, and the 
cause was removed into one of the courts at West- 


DE SUPERSEDENDO. Writ of supersedeas.2? 
DETACHABLE. Capable of being detached or 


another any poison, or other noxious 
or destructive substance or liquid, 
but by which death is not caused, is 


punishable by imprisonment in the, 


State Prison not less than ten years,” 
appealed on the ground inter alia 
that the court, in instructing the 
jury, defined “poisonous and noxious 
substances” as follows: “A poison- 
ous substance is one which has an 
inherent and deleterious property ca- 
pable of destroying life. A noxious 
substance is not necessarily poison- 
ous, but may be a substance which is 
hurtful and injurious.” On appeal, 
the court reversed the judgment, and 
remanded the cause for a new trial, 
saying: “Accurate definitions of 
those terms cannot be readily given, 
and, perhaps, are impossible, and 
proximate accuracy is all that may 
be required in the application of the 
statute in a given case; but the above 
definitions omit some of the essential 
elements of the meaning of those 
terms, as employed in the statute. 

. . The noxious or destructive sub- 
stance or liquid mentioned in the 
statute is not merely such as might,, 
when administered, be hurtful. and 
injurious, but, like a poison, it must 
be capable of destroying life. Pul- 
verized glass or boiling water, when 
administered in sufficient quantities 
would destroy life, but they are not 
poisonous. The purpose of the stat- 
ute is to provide a punishment for 
attempt to kill, by the means therein 
mentioned; and in order to bring a 
case within the statute, it must be 
proved that the substance or liquid 
which was administered was capable 
of destroying life. The intent to kill 
could not be inferred from the act of 
administering a substance which has 
not the capacity of destroying life. 
The omission of the quality or ca- 
pacity from the definition of a nox- 
ious substance, as given at the re- 
quest of the prosecution, rendered it 
erroneous.” Peo. v. Van Deleer, 53 
Cal. 147, 148. (2) The question 
whether the term includes the sub- 
stance or liquid administered is a 
question for the jury. Dougherty v. 
Peo., 1 Colo. 514, 516. 

19°” Black’ i.” ‘D: : 

20. James vy. Com., 12 Serg. & R. 
(Pa.) 220, 227 (where the court said: 
“The instances are numerous of stat- 
utes being repealed in fact—a kind 
of silent legislation. As to the abro- 
gation of statutes by ‘non user,’ there 
may rest some doubt; for myself, I 
own, my opinion is that ‘non user’ 
may be such as to render them obso- 
lete, when their objects vanish or 
their reason ceases. ... The long 
disuetude of any law amounts to its 
repeal. Mr. Woodeson in his second 
lecture (vol. 1st, 63) of civil, positive 
and institutive laws, observes, ‘that 
the last consideration is the period 
of their existence;’ they may be re- 
pealed either expressly or by impli- 
cation founded on disuse. .. . It cer- 
tainly requires very strong grounds 
to presume a law obsolete, yet as the 
whole community includes as_ well 
the legislative power as its subjects, 
total disuse of any civil institution 


for ages past, may afford just and 


rational objections against disre- 
spected and  superannuated  ordi- 
nances”’). 


21... Black. L., .D. 
32° Burrill L."D. 
23. Century D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber, ~ 


DETACHED. Unattached;* isolated;?> separate 


or not adjoining another.?® 


DETAIL. Asa noun. A minute portion;?’ one 
of the small parts;?§ a particular ;?° an item.*° 
word is chiefly used in the plural,*+ as the details 
of a scheme or a transaction ;?? minor particulars.** 


DETACHED—DETAIL 


[sn] 977 


is only detached, or set apart, for the time to some 


particular duty or service, and who is liable at any 


The 


ice.°° 


In military law, one who belongs to the army, but 


[a] “Detachable clip.”—In con- 
struing the term as used in an ap- 
plication for a patent showing ‘the 
combination of a torpedo, a detach- 
able clip, means for attaching it to 
the torpedo, and a wire for attach- 
ing the clip to the rail,’ the court 
said: “We are of opinion that by 
the term ‘detachable clip,’ found in 
the foregoing claims, was meant a 
removable clip, or one which was 
not positively attached to and virtu- 
ally made a part of the torpedo shell 
by riveting or soldering; that such 
an attachment was meant which, 
while it accomplished connection, did 
not create union. To illustrate by a 
familiar example, it was an attach- 
ment ‘akin to that made by screw 
threads as contrasted with a union 
by welding.’ Bennett v. Schooley, 
75 Fed. 392, 394. : 

[b] “Detachable hopper and grind- 
ing shell.”—In a suit for infringe- 
ment of a patent defendants con- 
tended that the phrase signified a 
hopper and shell separate and detach- 
able from the top of the box as dis- 
tinguished from a “hopper and grind- 
ing shell formed in a single piece” 
which could be detached from the 
top of the box in which it was sus- 
pended. The court in refusing to 
adopt this view said: “I do not think 
that the word ‘detachable,’ as used in 
this claim, necessarily implies that 
the hopper must possess the capac- 
ity of being detached from the top 
of the box. The object contemplated 
seems rather to be to have a hopper 
easily detachable from the box [it- 
self].” Strobridge v. Lindsay, 2 Fed. 
692, 693. 

24. Century D. ; 

25. Reg. v. Brecon, 15 Q. B. 813, 
825, 69 ECL 8138, 114 Reprint 665 
(construing the term as used in St. 
7 & 8 Vict. ec 61 § 1, providing that 
the detached parts of a county should 
be considered for all purposes as part 
of the counties of which they are 
part for election purposes). 

26. Burleigh v. Gebhard F. Ins. 
Co., 90 N. Y. 220, 223, 12 NYWklyDig 
235 (applied to a building). See also 
Broadwater v. Lion F. Ins. Co., 34 
Minn. 465, 26 NW 455 (holding that 
the word as used in a fire policy on 
property described as “buildings ad- 
joining and communicating ... situ- 
ated detached,’ is to be construed as 
meaning that such buildings are de- 
tached from other buildings, and not 
to mean that they are detached from 
each other). 

[a] “Attached” distinguished.— 
“Detached” may be used as the anti- 
thesis of “attached”’ to cover prop- 
erty attached to the building, ete. 
Reber v. Conway, 203 Fed. 12, 15, 


es 364. See also Attach 5 C. J. 
p 2 Is 
[b] Detached dwelling house.— 


Pearson v. Adams, 27 Ont. L. 87, 3 
OntWN 1205, 1660, 7 DomLR 139, 3 
DomLR 386, 22 OntWR 71, 909 [app 
allowed 28 Ont. L. 154, 12 DomL 227]. 

[ec] Detached three-suite dwelling 
house.—In re Robertson, 25 Ont. L. 
286, 287, 20 OntWR 712. 

[d] “Standing detached” as ap- 
plied to a building insured. Hill v. 
Bipernia Ins. Co., 10 Hun (N. Y.) 26, 


27. Webster Int. D. [quot State v. 
Williams, 143 Ala. 501, 505, 39 S 276]. 

28. Webster Int. D. [quot State v. 
Williams, 143 Ala, 501, 505, 39 S 276]. 

[a] “Matters of detail.”—After 
the appointment of a receiver of an 
insolvent corporation, an agreement 
among the secured and general credi- 
tors of the corporation was entered 
into, providing for the appointment 


of a committee for the regulation 
and direction of any matter of de- 
tail which might in their judgment 
be necessary or expedient for carry- 
ing out the plan proposed by the 
agreement. In construing the phrase 
the court said: “By the term ‘mat- 
ters of detail’ in the agreement, was 
obviously meant not merely such 
matters as regarded the formal exe- 
cution of the provisions of the agree- 
ment, but also such alterations in the 
terms of the agreement itself (not 
changing the plan) as might be 
deemed necessary or.advisable to ef- 
fectuate the object.’ Lehigh Coal, 
etc., Co. v. Central R. Co., 34 N. J. 
Eq. 88, 90. 

[b] “Committee of detail.”—Le- 
high Coal, ete., Co. v. Central R. Co., 
34 N. J. Eq. 88, 90. 

29. Webster Int. D. [quot State 
ean 143 Ala. 501, 505, 39 S 


30. Webster Int. D. [quot State 
¥) Williams, 143 Ala. 501, 505, 39 S 
31. Webster Int. D. [quot State 
v. Williams! 143 Ala. 501, 505, 39 S 


276]. 
32. Webster Int. D. [quot State 
Na ae 143 Ala. 501, 505, 39 S 
33. United Water Works Co. v. 


Omaha Water Co., 164 N. Y. 41, 53, 
58 NE 58. 

[a]. “Particulars” synonymous.— 
A statement that a person has not 
heard the particulars of a transac- 
tion is contradicted by showing that 
he had heard the details. “The words 
are, in fact, synonymous, and in or- 
dinary parlance convey the same 
meaning.” Baltimore City Pass. R. 
Co. v. Knee, 83 Md. 77, 82, 34 A 252. 

[b] “Details of the plan of reor- 
ganization.”—In construing the term 
as used in an agreement of reorgani- 
zation of a corporation, providing 
that the bondholders’ committee 
should submit to the certificate hold- 
ers a detailed plan of reorganization, 
which should be binding upon _ all 
such holders, the court said: ‘The 
word ‘detail,’ as used in this agree- 
ment, means minor particulars neces- 
sary to complete a reorganization, 
but consistent with the original plan, 
and lawful and honest. In matters 
of substance nothing may be done 
under the detailed plan that could 
not have been done under the original 
agreement. That was the idea con- 
veyed by the use of the word ‘de- 
tail’ in the connection in which it ap- 
pears.” United Water Works Co. v. 
Omaha Water Co., 164 N. Y. 41, 53, 
58 NE 58. 

[ec] Detailed report.—A_ statute 
requiring a detailed report from the 
county commissioners was held to 
be sufficiently complied with if the 
report set forth the several imme- 
diate subjects of expenditure, and the 
sums paid on account of each, al- 
though it did not state specifically 
each item of the sums thus expended. 
The court said: ‘None of the lexi- 
cographers assign to this word ‘de- 
tail’ such a fixed and unyielding sense, 
as to limit its application to such 
transactions and accounts, only, as 
have been subjected to the most mi- 
nute and extended sub-division or 
analysis of which they were suscept- 
ible, nor do we think the legislature 
used the word in the section under 
consideration in this narrow sense.” 
State v. Washington County, 56 Oh. 
St. 631, 647, 47 NE 565. 

34. In re State, 39 Ala. 367, 379. 

{al “Exempt” distinguished.—On 
a writ of habeas corpus to procure 
the release and discharge of two men 


time, to be recalled to his place in the ranks,*4 
As an adjective. 
As a verb. To set apart for a particular serv- 


Specific.®® 


held as militiamen, it appeared that 
these men had been exempted as 
Overseers of plantations, under the 
acts of the congress of the Confed- 
erate States, from the Confederate 
States service. It was claimed that 
as such exempts they were not liable 
to serve in the state militia, on the 
ground that the exemptions granted 
to overseers and agriculturists were 
designed to provide support, in the 
way of subsistance, for the army. 
The court held otherwise, and re- 
manded the men, per Phelan, J., say- 
ing: “Such a construction would 
make exemptions under the act, in 
reality details, and would destroy the 
distinction, which is a very broad 
and material one, between exemp- 
tions and details. This distinction 
is one fully recognized and estab- 
lished on many grounds. In the first 
place, it arises naturally out of the 
words themselves, and the things 
which they clearly import. An ‘ex- 
empt’ is one who is ‘free from any 
charge, burden, or duty;’ ‘not liable 
to,’ etc. A detail, on the contrary, 
is one who belongs to the army, but 
is only detached, or set apart, for 
the time, to some particular duty or 
service, and who is liable, at any 
time, to be recalled to his place in 
the ranks. This distinction is made 
by the law itself, which uses the 
two words obviously for different 
ae In re State, 39 Ala. 367, 


79. 

[b] “Detailed to shore duty be- 
yond the seas.”—McGowan y. U. &., 
49 Ct.. Cl. 454, 456, 

35. New York Architectural Terra- 
Cotta Co. v. Williams, 102 App. Div. 
1, 92 NYS 808, 809. 

[a] “Detail drawings.’—In con- 
struing the phrase as used in a con- 
tract under which a person furnished 
steelwork for a building, the .court 
said: “It is obvious from the re- 
fractory nature of the material, that 
the construction of steel frames for . 
buildings must be planned and exe- 
cuted with the utmost care and pre- 
cision. In order to accomplish this, 
it is necessary to have not only a 
general plan of the building to be 
constructed, but also a specific plan 
‘showing the position of each column, 
beam, and girder going into the con- 
struction, their dimensions, relation 
to the other parts, and their various 
connections.” Hence the provision 
is not met by supplying “punching 
sheets” or “shop drawings.” New 
York Architectural Terra-Cotta_ Co. 
v. Williams, 102 App. Div. 1, 92 NYS 
808, 814. 

86. Century D. [quot Upshur v. 
Baltimore, 94 Md. 748, 748, 51 A 953]; 
Com. v. Johnson, 236 Pa. 412, 416, 84 
A 824 (“detail one or more of their 
judges”). See also Peo. v. Brooklyn 
F, Comrs., 103 N. Y. 370, 373, 8 NE 
730 (construing the term as used in 
a resolution of the common coun- 
ceil of Brooklyn appointing a certain 
person as a detailed fireman). 

[a] “Detail from time to time.”— 
In construing the term as used in a 
statute directing the police commis- 
sioners of Baltimore, at the request 
of the park commissioners, to de- 
tail from time to time members of 
the regular police force for the pres- 
ervation of order in the parks, the 
court said: “These words ‘to detail 
from time to time’ are not technical 
words. They are the words of com- 
mon speech, and as such their inter- 
pretation is within the judicial 
knowledge, ‘and, therefore, matter of 
law.’ Marvel v. Merritt, 116 U. S. 
11,.6 SCt:.207, 29 L. ed. 550.... 
Giving to the language employed its 


a 
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DETAIN. To arrest;*? to check;** to delay;*° to 
hinder;*° to hold or keep in eustody;** to retard ;*? 
to restrain from proceeding;** to stay;** to stop.*® 
The term is susceptible of many shades of mean- 
The idea of force or even duress, threat or 
menace, can all be easily excluded, and the word 


ing.*6 


still be pregnant of meaning.** 
Detaining. 


estate.*§ 
DETAINER.*® 


‘*Detaining’’ and ‘‘withholding’’ are 
substantially synonymous terms, as applied to real 


The act, or the juridical fact, of 


DETAIN—DETECT 


person lawfully entitled thereto;®° or the restraint 
of a man’s personal liberty against his will.6+ Also 
a writ or instrument, issued or made by a competent 
officer, authorizing the keeper of a prison to keep in 
his custody a person therein named.52 

DETAINMENT. A term used in policies of ma- 
rine insurance, in the clause relating to ‘‘arrests, 
restraints, and detainments.’’ 5% 

DETECT.** To bring to light;®> to discover;°* to 


find out;>" to expose;°*® to lay bare 359 to lay open ;*° 


withholding tne possession of land or goods from a j; 


accepted meaning, the section merely 
provides that the Park Board may re- 
quest the Police Board to ‘set apart’ 
‘occasionally’ or ‘at intervals’ or ‘now 
and then,’ a certain number of patrol- 
men ‘for a particular service,’ and, 
therefore, it does not mean that the 
Police Board shall detail the men 
permanently, or for the definite pe- 
riod of a year.” Upshur v. Balti- 
more, 94 Md. 743, 748, 51 A 953. 

37. Webster D. [quot Brader v. 
Conniff. 4 Kulp (Pa.) 321]. 

88. Webster D. [quot Brader vy. 
Conniff, 4 Kulp (Pa.) 321]. 

39. Webster D. [quot Brader v. 
Conniff, 4 Kulp (Pa.) 321]; Payn- 
tony Com., 55 SW 687, 688, 21 KyL 

40. Webster D. [quot Brader v. 
Conniff, 4 Kulp (Pa.) 321]. 

41. Webster Int. D. [quot Wails 
v. Farrington. 27 Okl. 754, 116 P 428, 
429. 35 LRANS 1174]. 

[a] \ Within jail limits.—The term 
as used in the act of 1842, declaring 
that no person shall be arrested, held 
to bail, detained, or imprisoned on 
process, mesne or final, founded on 
any contract, express or implied, 
would apply to a person who had 
been imprisoned for a debt and ad- 
mitted to the liberties of the prison 
on bond. Sedgwick v. Knibloe, 16 
Conn. 219, 221. 

42. Webster D. [quot Brader v. 
Conniff. 4 Kulp (Pa.) 321]. 

43. Webster D. [quot Brader v. 


Conniff, 4 Kulp (Pa.) 321]; Paynter 
v. Com., 55 SW 687, 688, 21 KyL 


1562. 
44, Webster D. [quot Brader v. 
Conniff, 4 Kulp (Pa.) 321]. 

45. Webster D. [quot Brader v. 


Conniff, 4 Kulp (Pa.) 321]; Paynter 


aes? 55 SW 687, 688, 21 KyL 
fal “Detain any letter.”—U. 


Pearce, 27 F. Cas. No. 16,020, 2 Sune 
Lean 14. 

46. State v. Maloney, 105 Mo. 10, 
17, 16 SW. 519. 

[a] Thus a person who has pur- 
posely taken the property of another, 
or who, having obtained possession 
lawfully, refuses to restore it to the 
owner, does, in contémplation of law 
and in fact, detain it, even after he 
has delivered it to another who has 
no more right to the possession than 
he has. Drake v. Wakefield, 11 How 
Pr (N. Y.) 106, 110. 

47. State v. Maloney, 105 Mo. 10, 
17, 16 SW 519 (where it is said: 
“TOne is] often detained by the per- 
suasive conversation of our friends 
and by a sense of propriety, and no 
suggestion of force enters into the 
mind’) 

48. Dis. Op. Merritt v. Carpenter, 
8 Abb. Dec. (N. Y.) 285, 2 Keyes 462, 
3 Keyes 142, 33 HowPr 428, 434. See 
also Detention post p 983. 

49. See also Forcible Entry and 
Detainer [19 Cyc 1112]. 

50. Black L. D. 


to show ;°! to uncover.®? 


51. 
52. 


Black a a 

Black L 

This eae ‘was superseded by 
1, & 2 Vict..c 110, §$;1, 2. 
53. Black L. D. See also Marine 

Insurance [26 Cyc 656]. 

yee See also Detectives post p 
55. Webster D. [quot Cullinan v. 

Furthman, 187 N. Y. 160, 164, 79 NE 

a? Byrnes vy. Mathews, 12 NYSt 74, 


56. Webster D. [quot Cullinan v. 
Furthman, 187 N. Y. 160, 164, 79 NE 
oot Burnes v. Mathews, 12 NYSt 
57. Webster D. [quot Cullinan v. 
Furthman, 187 N. Y. 160, 164, 79 NE 
gees Byrnes v. Mathews, 12 NYSt 74, 


[quot Cullinan v. 


58. Century D. 
Y. 160, 164, 79 NE 


Furthman, 187 N. 


9891; Webster D. [quot Byrnes v. 
Mathews, 12 NYSt 74, 81]. 

59. Century D. [quot Cullinan v. 
ns habit 187 N. Y. 160, 164, 79 NB 

60. Webster D. [quot Byrnes v. 
Mathews, 12 NYSt 74, 81]. 

61. Century D. [quot Cullinan v. 
Te wee 187 N. Y. 160, 164, 79 NE 

62. Century D. [quot Cullinan v. 
Furthman, 187 N. Y. 160, 164. 79 NE 


989]; Webster D. [quot Cullinan v. 
Furthman,,187 N. Y. 160, 164. 79 NE 
989; Byrnes v. Mathews, 12 NYSt 74, 
Lis 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ANALYSIS 


I. DEFINITION AND STATUS [§ 1] p 979 
II, REGULATION AND LICENSE [(§ 2] p 980 
III. BONDS [§ 3] p 981 
IV. 
V. COMPENSATION AND LIEN [§ 5] p 982 


POWERS, DUTIES, AND LIABILITIES [§ 4] p 981 


VI. INJUNCTION AGAINST EMPLOYMENT [§ 6] p 982 


VII. OFFENSES [§§ 7-8] p 982 
A. Acting without License [§ 7] p 982 
B. Shadowing [§ 8] p 983 


CROSS REFERENCES 


Accomplice see Criminal Law § 1352. 
Arrest without warrant see Arrest § 25. 
Confessions see Criminal Law § 1491. 
Credibility of evidence of detective: 
Generally see Witnesses [40 Cyc 2655]. 
In divorce actions see Divorce [14 Cyc 698] 
Instructions as to see Criminal Law § 2439. 
Due process of law, police regulations see Constitutional 
Law § 1074 text and note 32. 
Wavesdropping as disorderly conduct see Disorderly 
Conduct § 14. 
Employer’s liability for arrest and imprisonment see 
feoY § 534 note 27; Master and Servant [26 Cyc 


I. DEFINITION 


[§ 1] A detective is one whose business it is to 
detect criminals or discover matters of secrecy and 
pernicious import, for the protection of the public.* 

A private detective is one engaged by individuals 
for private protection.2 The rendition of services 
without compensation does not constitute a person 
a private detective, as a matter of law.? A private 
detective, although licensed, is not generally re- 
garded as a public officer,t although he is vested 
with statutory authority to serve warrants in crim- 
inal cases, where there is no duty to do so;° but it 

1. In_re Miller’s Detective Li- 


cense, 17 Pa. Dist. 259, 261 


, ard, J. 
[a] Other definitions.—(1) “A 


duties, or their purposes.” 
, in Lorenz v. U. S., 
(D. C.) 337, 388 (case involving cred- 7. 


Employment by town see Municipal Corporations [28 
Cye 589 note 39]. 

Entrapment see Criminal Law § 57. 

iar te of contracts with detectives see Contracts § 


Malicious prosecution, reliance on detectives see Ma- 
licious Prosecution [26 Cyc 27]. 

Municipal police and public detectives see Municipal 
Corporations [28 Cyc 486 et seq, 524]. 

enacts imal procuring evidence see Rewards [34 Cyc 


Searches and seizures generally see Searches and: Seiz- 
ures [35 Cyc 1263]. 


AND STATUS 


has been stated that a private detective is in es- 
sense a quasi peace officer,® and that where he has 
the power to serve warrants in criminal cases and is 
subjected to the supervision of the courts, he is, 
in a sense, a depositary of the police function of the 
state and is bound to exercise his business with a due 
regard to the legal right of all.7_ Where private de- 
tectives are vested with the powers and duties of 
public officers, the constitutional provisions relat- 
ing to such officers apply to them.® 

A public detective ° is one engaged by the publie 
84 SE 608 [aff 242 U. S. 53, 37 SCt 


70, 61 L. ed. 145]. 
Bauer’s Application, 24 Pa. 


Per Shep- 
24 App. 


person who is able and has the facil- 
ities to detect criminals with a skill 
not possessed by non-professionals.” 
Byrnes v. Mathews, 12 NYSt 74, 81 
{aff 109 N. Y. 662 mem, 17 NE 868 
mem]. (2) “A person fitted for or 
skilled in detecting; employed in de- 
tecting, as detective police.”” Web- 
ster D. [quot Byrnes v. Mathews, 12 
NYSt 74, 81 (aff 109 N. Y. 662 mem, 
17 NE 868 mem)]. (3) “A policeman 
whose business is to detect rogues 
by adroitly investigating their haunts 
and habits.” Webster D. [quot 
Grand Rapids, etc.. R. Co. v. King, 
41 Ind. A. 701, 83 NE_ 778, 780; 
Byrnes v. Mathews, 12 NYSt 74, 81 
(aff 109 N, Y. 662 mem, 17 NE 868 


mem)]. (4) “One of a body of police 
officers, usually dressed in plain 
elothes, to whom are intrusted the 


detection of crime and the apprehen- 
sion of the offenders.” American D. 
[quot Grand Rapids, ete.; R. Co, v. 
King, 41 Ind. A. 701, 83 NE 778, 780]. 

[b] Post-office inspectors were 
said to be “not what are known as 
‘detectives,’ but men occupying re- 
sponsible public positions who made 
no concealment of their offices, their 


ibility of witnesses). 

Detect defined see Detect ante p 978. 

2. Byrnes v. Mathews, 12 NYSt 74 
{aff 109 N. Y. 662 mem, 17 NE 868 
mem]. 

[a] Other definition.—“A person 
unofficially engaged in obtaining se- 
eret information for the use and ben- 
efit of those who choose to employ 
him and to pay his compensation,” 
Frost v. American Surety Co., 217 
Mass. 294, 296, 104 NE 750, Annvuas 
1917A_ 583. 

8. Yates v. Yates, 211 N. Y. 163, 
105 NE 195 [rev 147 App. Div. 915, 
131 NYS 1086] (holding that the evi- 
dence of a person who through 
friendship watched a party to a di- 
vorce action was not to be regarded 
as evidence of a private detective). 

4. Frost v. Surety Co., 217 Mass. 
294, 104 NE 750, AnnCasi1917A 583; 
Smith’s Pet., 5 Pa. Dist. 465; Kersch- 
ner y. Berks County, 8 Pa. Co. 347; 
Schultz v. Frankfort Mar.,_ etce., 
Ins. Co., 151 Wis. 537, 139 NW 386, 
43 LRANS 520. 

5. Kerschner v. Berks County, 8 
Pa, Co. 347. 

6. Lehon v. Atlanta, 16 Ga, A, 64. 


Dist. 1068. 

8. Swincher v. Com., 72 SW 306, 
24 KyL 1897; Ables v. Ingham Coun- 
ty, 42 Mich. 526, 4 NW 206. See gen- 
erally Constitutional Law §§ 827-837. 

[a] IWlustrations.—(1) A private 
detective who is authorized to arrest 
and imprison without warrant is sub- 
ject to a requirement of the consti- 
tution as to the residence of civil 
officers. Swincher v. Com. 72 SW 
306, 24 KyL 1897. (2) Private de- 
tectives authorized to arrest and im- 
prison without a warrant are within 
the meaning of a constitutional re- 
striction upon the creation by the 
legislature of offices, the appointment 
to which shall be for a longer period 
than a term of years. Swincher v. 
Com., supra. 

{b] Election.—A statute author- 
izing the incorporation of detective 
agencies, and providing that the 
members thereof shall have the same 
rights and privileges as constables, 
when engaged in arresting offenders, 
but which provides no supervision by 
any public authority of the proceed- 
ings to incorporate such agencies, is 
in derogation of a state constitution 
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for the protection of society.*° 


private detective is engaged by individuals for pri- 
vate protection is the only distinction readily ap- 


DETECTIVES 


The fact that a | parent between 


[§§ 1-2 


the two elasses of detectives, for 


the class of work which each performs is the same 
in the respective spheres of operation.** 


II. REGULATION AND LICENSE * 


ercise the duties of a public officer it is necessary 
that he be lawfully authorized to perform such funce- 
Private detectives are subject to statu- | 


tions.7# 


tory ** and municipal ** regulation; 
of a particular regulation is not affected by the 
fact that it renders it impracticable to carry on 
It is not unconstitutional to require 


the business.*® 
of a person who desires to carry 


business an oath,’* a bond,*® a recommendation from | 
the police department,?® or a license;?° and a license | 
is usually required, either by statute?! or ordi- | 
nance 7? which regulates the qualifications of the 


which contemplates that the persons | 


clothed with such powers shall 
elected by the people. 


be 
Ables v. Ing- 


[§ 2] In order that a private detective may ex- | 
; 
| 


and the validity | integrity of the 


lice power.*® 
on the detective 


369, 108 NYS 181 [rev on _ other 
grounds 197 N. Y. 527 mem, 90 NE 
1158 mem]; In re Amour, i Pa. Dist. 


ham County, 42 Mich. 526, 4 NW 206. | 620. 


[c] Exclusive privileges—A con- 
stitutional prohibition of the grant 


of exclusive public privileges except | 


in consideration of public services is 


violated by a statute providing for. 


the incorporation of detective agen- 
cies, the members of which are au- 
thorized to arrest and imprison with- 
out a warrant where they render no 
public services and the business is 
carried on for private gain exclusive- 
ly. Swincher v. Com., 72 SW 306, 
24 Ky 1897. 

9. See generally 
porations [28 Cyc 486 et sea, 524]. 

10. Byrnes v. Mathews, 12 NYSt 
74 {aff 109 N. Y. 662 mem, 17 NE 
868 mem]. 

{aj A special agent of the state | 
whose business it is to discover vio- 
lations of the liquor tax law is in a 
sense a deiective, but a public and/ 
Official one as distinguished from a 
private detective. Cullinan v. Furth- 
man, 187 N. Y. 160, 79 NE 989. 

11. Byrnes v. Mathews, 12 NYSt 
74 [aff 109 N. Y. 662 mem, 17 NE 868 
mem]. 

12. Licenses generally see Li-- 
censes [25 Cyc 593]. 

Acting without license as criminal 
offense see infra § 7. 

13. Ables v. Ingham County, 42 
Mich. 526, 4 NW 206. 

14. In re Amour, 1 Pa. Dist. 620. 

Applicability of constitutional pro- 
Maer ares relating to officers see supra 

is. Lehon v, Atlanta, 242 U. S. 53, 
37 SCt 70, 61 L. ed. 145 {aff 16 Ga. 
A. 64, 84 SE 608]. 

[a] Police supervision—A denial 
of “impartial and complete” protec- 
tion to persons and property, as that 
term is used in a state constitution, 
does not result from police super- 
vision of the detective business, since 
“whatever may be the terms or pur- 
poses of his employment, a detective 
is in essence a quasi police officer, 
and the relinguishment by a munici- 
pality of the exercise of the right to 
supervise and regulate the conduct 
of a detective would amount, pro 
tanto, to the surrender or abrogation 
of appropriate municipal functions.” 
Lehon v. Atlanta, 16 Ga. A. 64, 65, 
84 SE 608 [aff 242 U. S. 53, 37 SCt 
70, 61 L. ed. 145]. 

16. Lehon vy. Atlanta, 16 Ga. A. 
64. 84 SE 608 [aff 242 U. S. 53, 37 
SCt 70, 61 L. ed. 145]. 

17. Lehon v. Atlanta, 242 U. S. 
53, 37 SCt 70, 61 L. ed. 145 [aff 16 
Ga. A. 64, 84 SE 608] (municipal 
ordinance). ut 

18. See infra § 3. 

19. Lehon v. Atlanta, 242 U. S. 
53, 37 SCt 70, 61 L. ed. 145 [aff 16 
Ga. A. 64, 84 SE 608] (municipal 
ordinance). 

20. Fox v. Smith, 123 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Municipal Cor- |} 


{a] Beason for rule.—‘“The evil 


results which have in innumerable | 


cases followed upon the employment | 
of so-called ‘private detectives’ are 
well known to every judge, to the 
members of the bar, and to the com- | 
| munity generally. Undoubtedly such } 
agencies must often be employed, and 
undoubtedly many of the persons 
following the calling are honest and | 


honorable, but it is equally unques- | 


tionable that many dishonest. and} 
dishonorable persons 
taken to act as private detectives, and | 
have been quite unable or unwilling | 
to resist the temptation to resort to 
perjury and blackmail. That persons! 
| should be forbidden to follow this 
| calling without an inquiry into their 
character and the issuance of li- 
| censes by the State is reasonable and 
conducive to good order and the wel-. 
| fare of the community. There would | 
seem to be at least as much justifica- 
tion for a statute requiring private | 


for requiring employment bureaus 

. . oF plumbers . . . or persons fol- 
lowing other lawful pursuits, to take 
| out licenses as a condition of doing 
businéss.” Fox v. Smith, 123 App. 
Div. 369, 108 NYS 181 [rev on other 
grounds 197 N. Y. 527 mem, 30 NE 
1158 mem]. 

21. State v. Bennett, 102 Mo. 356, 
14 SW 865, 10 LRA 717; Lamb v. 
U. S. Fidelity, etc., Co., 162 NYS 138; 
McClain v. Lawrence County, 14 Pa. 
Super. 273; Smith’s Pet., 5 Pa. Dist. 
465; Burnett's Application, 5 Pa. 
Dist. 3. 17 Pa. Co. 349. 

22. Lehon v. Atlanta, 16 Ga. A. 
64, 84 SE 608 [aff 242 U. S. 53, 37 
Sct 70, 61 L. ed. 145]. 

23. Smith’s Pet., 5 Pa. Dist. 465. 

24. Lehon vy. ‘Atlanta, 16 Ga. A. 
64. 84 SE 608 [aff 242 U.-S.. 53, 37 
SCt 70, 61 L. ed. 145]; Richey’s Pet., 
12 Pa. Bist “400. 204 Pa. aiso. thse; 
Smith’s Pet., 5 Pa. Dist. 465; Kersch- 
ner v. Berks County, § Pa. Co. 347. 

{a] A remo: ce to an appli- 
eation unsupported by evidence will 
not result in the refusal of the li- 
cense. In re Amour, 1 Pa. Dist. 620. 

25. Smith’s Pet., 5 Pa. Dist. 465. 

26. Lehon v. Atlanta, 16 Ga. A. 
64, $4 SE 608 [aff 242 U. S. 53, 37 
SCt 70. 61 L. ed. 145]. 

Municipal powers generally 
Municipal Corporations [28 Cyc 2571. 

27. Fierro’s Application, 14 Pa. 
Dist. 662; Burnett’s Application, 5 
Pa. Dist. 3, 17 Pa. Co. 394. 

[a] Proof required.—It has been 
stated that the i anpiteint “ought to 
furnish affirmative and convincing 
proof (to be weighed in connection 
with the judges’ personal knowledge 
and observation of the applicant . 
that he is a person experienced in 
the essentials of the business he pro- 


eis nsdn tiniest asec Seti 


have under- 


detectives to be licensed as there is | 


applicant,?* the procedure by which the license may 
be obtained *4 and its duration. 
fare clause of a city charter authorizes reasonable 
regulation of such procedure.2* The competency and 


The general wel- 


applicant for a license,?" or for re- 


newal thereof,** is generally required to be shown; 
and such requirement is a valid exercise of the po- 


Public necessity. It has been held, even in the 
absence of a statutory requirement io that effect, 
that the applicant should show an emergency or state 
of affairs requiring the issuance of the license.*° 
Such requirement when recognized applies also to 


| Poses to engage in, acquainted with 
the methods and habits of criminals, 
_ familiar With the privileges and du- 
ties ef officers charged with their 
pursuit and arrest, possessed of the 
requisite courage, moderation, cool- 
ness, and integrity to act judiciously 
and efficiently in trying situations, 
| mindful of the rights of citizens and 
the extent and limitation of the pow- 
ers of peace officers, and that he is 
= person of unblemished character, 
free from objectionable habits and 
degrading associations, above the 
suspicion of having been or becoming 
implicated in blackmailing schemes 
or the bringing of prosecutions for 
the purpose of settlement and ex- 
: tortion; discreet, honest, truthful and 
| reliable.  smith’s Pet...5; Pal Dist 
| 465, 467. 
| [b] Method of proof—aA certifi- 
cate as to the competency and integ- 
rity of the applicant signed by third 
persons does not censtitute the “sat- 
isfactory proof” required by statute. 
| Dickerson’s Pet. 13 Pa. Dist. 32, 29 
| Ba. Co. 27@§ Burnett's Application, 5 
Pa. Dist. 3,17 Pa. Co. 394. 
28. Bauer's Application, 24 Pa. 
bee 1068; Smith’s Pet, 5 Pa. Dist 

a 

[a] Beason for rule—The licens- 
| ing court cannot be presumed to have 
| Official knowledge of the facts con- 
cerning the applicant for renewal, 
Smith’s Pet. 5 Pa. Dist. 465. 

{b] Proof required.—Proof should 
be given that during the term of the 
expiring license the applicant has 
met the requirement for an original 
license. Smith’s Pet., 5 Pa. Dist. 465. 

29. Fox v. Smith, 123 App. Div. 
369, 108 NYS 181 [rev on other 
grounds 197 N. Y. 527 mem, 30 NE 
1158 mem]. 

30. Bartolemeot’s Application, 22 
Pa. Dist. 502, 41 Pa. Co. 252; Richey'’s 
Pet., 13 Pa.’ Dist. 400, 30 Pa. Co. 
530; Dickerson’s Pet., 13 Pa. Dist. 32, 
29 Pa. Co. 270; Burnett's Application, 
5 Pa. Dist. 3, 17 Pa. Co. 394. But see 
Smith’s Pet, 5 Pa. Dist. 465, 466 
(where the court said: “Power was 
conferred, not for the benefit of the 
courts, but for the benefit of third 
persons, who were thereby entitled 
to invoke the exercise of that power 
upon the terms prescribed by the 
statute. ... To exact anything be- 
yond what the legislature has ex- 
acted would be to assume legislative 
in excess of judicial functions ... 
and to refuse, on the ground of pub- 
lic policy, to grant licenses which the 
legislature does not forbid, upon 
that ground, would be to make law, 
not to administer it’). 

[a] Beason for rule—‘“The pri- 
vate detective has so much power for 
evil that I feel such appointments 
should only be made in cases of clear 
necessity.” Dickerson’s Pet, 13 Pa. 
Dist. 32) 29 Pa. Co. 270; Burnett's Ap- 
plication, 5 Pa. Dist. 3, 17 Pa. Co. 393 
[quot Richey’s Pet., 18 Pa. Dist. 400, 


Italian neighbors. ... 


§§ 2-4] . 


an application by a person speaking a foreign lan- 
guage who wishes to work among persons using that 


language.*t 
Revocation of license.?? 


[§ 3] It is not unconstitutional to require pri- 
vate detectives to give bonds,®> lability on which 
is to be determined by the purpose and intent of the 
Thus whether persons other than the em- 
ployers of the detective may sue thereon is gov- 
erned by the terms of the statutory bond.*? 
plaint which sets out the bond in full and then 


statute.®® 
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courts have been held revocable by them at any time 
on cause shown,** notwithstanding the employment 


of the licensee by the national government.** 


Licenses granted by 


Ill. BONDS 


A com- 
business.?9 


specifically alleges the acts of defendant, showing 
unfaithful, unlawful, and dishonest conduct on his 
part, is sufficient as against the surety.%8 
this is an element of the cause of action, the.com- 
plaint must allege that the act complained of was 
done in the furtherance or course of the detective’s 


Where 


IV. POWERS, DUTIES, AND LIABILITIES 


[§ 4] 


sence of statutory provision.*t 


Private detectives have neither the powers 
nor the duties of public peace officers,#° in the ab- 
A private detective 
who openly and publicly follows a person about and 


keeps him under constant surveillance, such act 


30 Pa. Co. 530, 531]. 

[b] Insufficient showing.—‘No at- 
tempt whatever was made to show 
that any necessity .existed for the 
appointment of the applicant as a 
private detective, except that he de- 
sired the appointment and thought he 
could do some business among his 
This we have 
uniformly held is not sufficient.” Bar- 
tolemeo’s Application, 22 Pa. Dist. 
502, 503, 41 Pa. Co. 252. 

31. Richey’s Pet., 13 Pa. Dist. 400, 
29. sPa: Co: 11530. 

[a] Beason for rule.—‘If every 
group of foreign-born citizens de- 
mands a special official it only serves 
to maintain their foreign home cus- 
toms and language, and to greatly 
retard their becoming fully Ameri- 
ean. If the Italians are entitled to 
an Italian detective merely on the 
ground of their nationality, we may 
next have applications for special de- 
tectives for the Germans, the French, 
the Russians, the Armenians, and for 
all the other foreigners who are 
among us. The mere stating of this 
proposition shows its absurdity. It 
is un-American in principle, and the 
court does not view it with favor. 
Necessity, therefore, is the principal 
ground upon which the granting of 
the- present application must be 
based. There has been no increase 
of crime among our Italian resi- 
dents to make the services of a de- 
tective of that nationality necessary, 
nor has it been alleged that on this 
ground there is any necessity for the 
appointment of the present appli- 
cant.” Richey’s Pet., 13 Pa. Dist. 
400, 401, 30 Pa. Co. 530. .. 
nce See generally Licenses [25 Cyc 

33. Bauer’s Application, 24 Pa. 
Dist. 1068; In re Miller’s Detective 
License, 17 Pa. Dist. 259. 

[a] Grounds for revocation.—(1) 
Luring a person to commit crime so 
as to procure evidence for a divorce 
suit is ground for revoking a detec- 
tive’s license. In re Cameron, 25 Pa. 
Dist. 917. (2) ‘Cause shown involves 
proof of failure of integrity in dis- 
regarding the law of arrest and the 
rights of citizens under the Consti- 
tution, or proof of a blemished char- 
acter and degrading associations and 
of implication of ‘engagement in 
blackmailing schemes prosecuted to 
secure undue settlement.” Per Wilt- 
bank, J., in In re Miller’s Detective 
License, 17 Pa. Dist. 259, 261. 

34. In re Miller’s Detective Li- 
cense, 17 Pa. Dist. 259, 262 (where 
the court said that the detective “is 
not answerable to the United States 
government nor under its protection, 
nor have his illegal practices had its 
sanction’’). 

35. Lehon v. Atlanta, 242 U. S. 
53, 37 SCt 70, 61 L. ed. 145 [aff 16 Ga. 
A. 64, 84 SE 608] (municipal ordi- 
nance). 

36. Southwestern Surety Ins. Co. 


|v. Miller, (Colo.) 164 P 507; Lamb v. 


U. S. Fidelity, ete., Co., 162 NYS 138. 

[a] Employer of detective agency 
may sue for breach of a bond given 
pursuant to Rev. St. (1908) § 2088. 
Southwestern Surety Ins. Co. v. Mil- 
ler, (Colo.) 164 P 507. 

[b] Acts in conduct of business.— 
(1) Where the statute requires that 
the bond shall be conditioned for the 
faithful and honest conduct of the 
detective business by the principal, 
the further provision that any person 
injured by the willful, malicious, and 
wrongful act of the principal may sue 
on the bond refers only to an act 
done in the conduct of the detective 
business. Lamb v. U. S. Fidelity, 
etc., Co. 162 NYS 138. (2) Acts 
which may constitute a breach of the 
bond are not limited to such as per- 
tain solely to detective work, but may 
consist in inducing a patron of an 
agency to transfer property to a de- 
tective by fraudulent representations 
that it is necessary to raise funds 
to carry on the patron’s work, and 
the fraudulent sale and conversion 
of proceeds of the patron’s property 
by the detective. Southwestern 
Surety Ins. Co. v. Miller, (Colo.) 164 
P 507. 

[c] Damages.—Where a detective 
agency defrauded a patron, the meas- 
ure of damages is such sum as will 
fairly compensate for loss suffered. 
Southwestern Surety Ins. Co. v. Mil- 
ler, (Colo.) 164 P 507. 

37. Frost v. American Surety Co., 
217 Mass. 294, 104 NE 750, AnnCas- 
1917A 583; Lamb v. U. S. Fidelity, 
ete., Co., 162 NYS 138. 

[a] A right of action exists under 
a statutory bond conditioned ‘for 
the faithful and honest conduct of 
his business,” rather than for the 
faithful “performance of services” as 
detective. “Again, the statute pro- 
vides that ‘any person’ injured by the 
wrongful act of the detective may 
sue on the bond; it does not provide 
that any person employing the detec- 
tive may sue thereon.” Lamb v. U. S. 
Fidelity, etc., Co., 162 NYS 138, 140 
{dist Frost v. American Surety Co., 
infra this note] (unlawful arrest). 

{b] No right of action exists un- 
der a bond running to a public officer 
with the condition that the licensee 
shall properly discharge “the serv- 
ices which he may perform by vir- 
tue of such license.” Frost v. Amer- 
ican Surety Co., 217 Mass. 294, 296, 
104 NE 750, AnnCas1917A 583 (where 
the court said: “The ‘services’ ob- 
viously are the services rendered in 
‘the detection, prevention and punish- 
ment of crime’ under his employment 
by private persons who generally de- 
sire to obtain evidence enabling them 
to support or defend civil actions or 
eriminal prosecutions successfully.” 
A person aggrieved by the tortious 
act of a sheriff or constable may sue 
on the official bond. “A private de- 
tective, however, performs no official 


being known as 
an actionable wrong,*? and such wrong is aggravated 
by following the person into his own house in order 
to identify him,** or into his attorney’s office for 


‘‘rough shadowing,’’ is guilty of 


service and he owes no duty except 
to the person who employs him. The 
relation is that of master and sery- 
ant, and the bond is for the protec- 
tion of the employer alone, who is re- 
sponsible for the detective’s acts of 
malfeasance’’). 

38. Southwestern Surety Ins. Co. 
v. Miller, (Colo.) 164 P 507. 

39. Lamb v. U. S. Fidelity, etce., 
Co., 162 NYS 138. 

[a] Allegation held  sufficient.— 
The allegation that the detective 
caused plaintiff's wrongful arrest 
“while acting as such private detec- 
tive as aforesaid,’ is sufficient, the 
court saying that this is not a con- 
clusion of law but of fact. Lamb v. 
U. S. Fidelity, ete., Co., 162 NYS 138. 

40. Kerschner v. Berks County, 8 
Pa. Co. 347; Schultz v. Frankfort 
Mar., etc., Ins. Co., 151 Wis. 537, 139 
NW 386, 43 LRANS 520. See also 
supra § 1. 

41. McClain v. Lawrence County, 
14 Pa. Super. 273 (power to serve 
warrants in criminal cases). 

42. Schultz v. Frankfort Mar., etc., 
Ins. Co., 151 Wis. 537, 139 NW 386, 43 
LRANS 520 (so holding, particularly 
when the conduct is aggravated by 
accusations, threats, trespass, eaves- 
dropping, insults, and ambiguous and 
uncalled-for communications with the 
person’s employer). 

[a] Beason for rule.—‘It must be 
conceded that to publicly proclaim 
one suspect, to publicly charge that 
he deserves watching and that he is 
being followed and watched, does 
subject him to public disrepute, ridi- 
cule, and contempt. If so, the acts 
here complained of are the analogue 
of libel except the writing, printing, 
and passing around. But these ele- 
ments are supplied by the public, no- 
torious, and continued character of 
the surveillance. We must hold that 
rough or open shadowing as here de- 
scribed and defined is an unlawful act 
resulting in legal injury to the repu- 
tation of the person who is the ob- 
ject of such attentions. Actual pur- 
suit and public surveillance of person 
and home are suggestive of crimi- 
nality fatal to public esteem and pro- 
ductive of public contempt or ridi- 
cule. So, without taking up the ques- 
tion of secret surveillance, which is. 
not before us, we are impelled to hold 
that on this ground a case was made 
out for the jury.” Schultz v. Frank- 
fort Mar., ete., Ins. Co., 151 Wis. 
537, 545, 1389 NW 386, 43 LRANS 520. 

[b] “Rough shadowing means that 
those engaged in so doing are not 
obliged to conceal the fact that the 
subject of surveillance is being shad- 
owed or followed, but it is done so 
openly that the subject or the gen- 
eral public or both may know of it.” 
Schultz v. Frankfort Mar., etc., Ins. 
Co., 151 Wis. 537, 540, 139 NW 386, ° 
888, 43 LRANS 520. 

Criminal liability see infra § 8. 

43. Schultz v. Frankfort Mar,, etc., 


982 [18C.J.] 


the purpose of keeping him in sight.* Such acts 
cannot be justified on the ground that their pur- 
pose was to prevent the person followed from leay- 
ing town until it should be determined whether or 
not to have him arrested.*® The rules of evidence 


DETECTIVES 


[$§ 47 


applicable to civil actions generally *° apply to ac- 
tions for illegal shadowing.*7 It may be shown in 
mitigation of damages that there was no willful at- 
tempt to violate plaintiff’s rights,*8 or that his repu- 
tation was bad.*® 


V. COMPENSATION AND LIEN 


[§ 5] In the absence of statute a private detec- 
tive must look to his employer rather than to the 
public for compensation,’ except, as in the ease of 
the service of a subpena,®! where an ordinary pri- 
vate person would be entitled to compensation from 
the publie for similar services.5*? Compensation for 


detective ‘services cannot be recovered in the ab- 
sence of a valid contract of employment.5* The 
rules of evidence in civil actions generally °* apply 
to actions by detectives for compensation.®> A pri- 
vate detective has no lien for his services on prop- 
erty wrongfully obtained.5¢ 


VI. INJUNCTION AGAINST EMPLOYMENT 


[§ 6] It has been held that equity has no juris- 
diction to enjoin the employment of detectives to 


watch a person to his annoyance and damage.°® 


VII. OFFENSES °° 


[§ 7] A. Acting without License.°° The offense 
of acting as a private detective without a license is 
purely statutory,*! and the ereation of this offense 
by statutes and ordinances does not necessarily vio- 
late any constitutional provision.®? 

The elements of the offense are governed by stat- 
utory provisions.°* Thus a statute forbidding ‘‘act- 
ing as a private detective’’ is not violated by a per- 
son merely holding himself out as a private detec- 
tive.®* And a statute providing that ‘‘no person 
shall engage in the business of private detective for 
hire’? without first obtaining a license is not vio- 
lated by one who is employed on one oceasion only, 
and has no office or ageney.®® 
Ins. Co., 161 Wis. 537, 139 NW 886, 


Ins. Co., 151 Wis. 537, 139 NW 386, 


The indictment or information °® need not 4 
framed with rigid nicety.®? It should, however, be 
sufficiently definite to inform the court and aec- 
cused of the offense charged.®* It is sufficient to 
state generally that the business was carried on 
without a license without enumerating the specific 
transactions and acts.°® An information is suffi- 
ciently definite as to the persons with whom the 
alleged unlawful acts were had where it charges 
that defendant acted as a detective in various in- 
stances at the request of certain persons named, and 
others whose names are unknown.’?° Under a stat- 
ute declaring immaterial any omission of a state- 
ment as to time where it is not of the essence of 
55. National Pencil Co. v. Pinker- 


43 LRANS 520. 

{a] Reason for rule.—The house 
of the person followed is not public 
or open to the detective. It is a 
sanctuary against legally unauthor- 
ized pursuers. Schultz v. Frankfort 
Mar.,, etc., Ins. Co., 151 Wis. 587, 189 
NW 386, 48 LRANS 620. 

44. Schultz v. Frankfort Mar., etce., 
Ins. Co., 151 Wis. 587, 189 NW 886, 
438 LRANS 620. 

45. Schultz v. Frankfort Mar., ete., 
Ins. Co., 151 Wis. 587, 189 NW 386, 
43 LRANS 620. 

fa] Reason for rule.—''The de- 
fendants are not public officers. So 
far as the enforcement of the crim- 
inal laws is concerned they have no 
duties except those common to all 
private citizens. ... Preventing or 
hindering one from leaving town is 
preventing or hindering him from 
doing or performing a lawful act.” 
Per Timlin, J., in Schultz v. Frank- 
fort Mar., etc., Ins. Co., 161 Wis. 
“eye 647, 189 NW 386, 48 LRANS 


46. See Evidence [16 Cye 821]. 

47. Schultz v. Frankfort Mar.,, ete., 
Ins. Co., 151 Wis. 537, 189 NW 386, 
43 LRANS 520. 

fa] Descriptive conclusions.—To 
refuse to permit a witness to tes- 
tify that one appeared ‘frightened’ or 
‘insolent’ or ‘overbearing’ or ‘en- 
raged’ has the effect merely of shut- 
ting out the testimony of all eye- 
witnesses of these conditions who 
have no extraordinary powers of de- 
scription. Cross-examination will in 
all such cases sufficiently disclose 
what bases the witness has for his 
conclusion.” Schultz v. Frankfort 
Mar., ete., Ins. Co., 151 Wis. 587, 550, 
1389 NW 3886, 48 LRANS 520. 

{b] Evidence held sufficient to 
show that the purpose was to induce 
the person under ,surveillance to 
leave town, Schultz v. Frankfort, 
Mar., ete., Ins, Co., 151 Wis. 537, 189 
NW 3886, 48 LRANS 520 (notwith- 
standing the positive testimony of 
defendants to the Lehre lt 

48. Schultz v. Frankfort Mar., etc., 


43 LRANS 620. 

49. Schultz v. Frankfort Mar., etc., 
Ins. Co., 151 Wis. 5387, 139 NW 386, 
43 LRANS 5620. 

Mitigation of damages generally 
see Damages §§ 224-230 

50. Abels v. Ingham County, 42 
Mich. 526, 4 NW 206 (where the court 
said that while the county board 
could not be legally compelled to 
make any allowance, it had full dis- 
cretionary power to make such allow- 
ance as it thought proper); Hamlin 
v. Berks County, 8 Pa. Co. 462; 
Kerschner v. Berks County, 8 Pa. Co. 


[a] Statutory authority without 
statutory duty to perform acts usu- 
ally performed by public officers does 
not authorize the recovery by a pri- 
vate detective of the fees of public 
officers under a statute directing the 
costs of certain criminal prosecu- 
tions to be paid by the county. Ham- 
lin v. Berks County, 8 Pa. Co. 462; 
ee onnen v. Berks County, 8 Pa. Co. 

51. Hamlin v. Berks County, 8 Pa. 
Co. 462; Kerschner v. Berks County, 
8 Pa. Co. 847. See Wunch y. Berks 
County, 8 Pa. Co. 465 (holding that 
a county. detective may receive 
compensation for service of a sub- 
poena). 

52. McClain v. Lawrence County, 
14 Pa. Super. 278; Hamlin v. Berks 
County, 8 Pa. Co. 462; Kerschner v. 
Berks County, 8 Pa. Co, 347. 

53. William J. Burns __Interna- 
tional Detective Agency v. Holt, 138 
Minn. 165, 164 NW 590. 

[a] Contract with grand jurors.— 
That the grand jury received reports 
of crime conditions from plaintiff 
detective agency, or heard testimony 
of its detectives, or that some of the 
grand jurors made partial payment 
to the agency, did not establish a 
contract of employment by the mem- 
bers of the grand jury yersonally. 
William J. Burns. International De- 
tective Agency v. Holt, 1388 Minn. 165, 
164 NW 590. 

54 See Evidence [16 Cyc 821]. 


ton’s Nat. Detective Agency, 19 Ga. 
A, 429, 91 SH 432 (holding particular 
evidence properly excluded). 

56. Hoffman vy. Barthelmess, 63 
Ga. 759, 36 AmR 129 (Where a de- 
tective contracted to recover the pos- 
session of stolen property for a fixed 
sum, and then by imprisoning the 
thief induced him to recall the prop- 
erty before delivery to the owner to 
whom the thief had sent it by ex- 
pronem See generally Liens [25 Cyc 


57. Injunctions generally see In- 
junctions [22 Cye 724]. 

58. Chappell v. Stewart, 82 Md. 
323, 33 A 542, 51 AmSR 476, 37 LRA 
783 [app dism 169 U. S. 733 mem, 18 
SCt 940 mem, 42 L. ed. 1215 mem]. 

59. Criminal law aera see 
Criminal Law 16 C. J. 


60. See generally Dadehted [25 
Cye 636]. 
61. State v. Bennett, 102 Mo. 356, 


14 SW 865, 10 LRA 717. 

62. In re Amour, 1 Pa. Dist. 620 
(statute); Lehon v. Atlanta, 16 Ga. 
A. 64, 84 SE 608 [aff 242 U. S. 53, 37 
SCt 70, 61 L. ed. 145] (municipal- 
ity vested with power to create of- 
fense). 

63. See statutory provisions and 
cases infra notes 64, 

64. State v. Bennett, "402 Mo. 356, 
14 SW 865, 10 LRA 717. 

65. Fox v. Smith, 197 N. Y. 527 
mem, 90 NE 1158 mem [rev 123 App. 
Div. 369, 108 NYS 181, and adopting 
dissenting opinion below]. See gen- 
erally Licenses: [25 Cyc 636]. 

66. See generally Indictments and 
Informations [22 Cye 157], Licenses 
[25 Cye 6387]. 

67. State v. Bennett, 102 Mo. 356, 
14 SW 865, 10 LRA 717. 

68. State v. Bennett, 102 Mo. 356, 
14 SW 865, 10 LRA 717 (collating 
the cases relating to the sufficiency 
of indictments and informations for 
doing various unlicensed acts). 

69. State v. Bennett, 102 Mo. 356, 
14 SW 865, 10 LRA 717. 

70. State v. Bennett, 102 Mo. 356, 
114 SW 865, 10 LRA 717. 


For later cases, developments and chang'es in the law see cumulative Annotations, same title, page and note number, 


§§ 7-8] 


the offense, an information may charge the crime 
as having been committed between certain dates,* 
in which ease a single offense is charged.” 

Evidence.’* The fact that a person held himself 
out as a private detective, while admissible as tend- 
ing to show that he was acting as such, is not con- 
clusive."* 

[§ 8] B. Shadowing.’?® A duly licensed detec- 

* DETECTOR. _A device used in wireless teleg- 
raphy by which the electromagnetic waves cause 
the indicator to respond. It is also called the ‘‘co- 
herer’’ and ‘‘wave responsive device.’’? . 

DETENCION ARBITRATRIA. In Spanish law, 
the deprivation of a person’s liberty without author- 
ity of law, which is an offense visited with heavy 
penalties.® 

DETENTADOR. In Spanish law, a person who 
holds or possesses something in another’s name, as, 
for example, a depositary, and who has a standing in 
court to ask for its restitution if taken from him.‘ 

DETENTION.’ The act of keeping back or with- 
holding, either accidentally or by design, a person 
or thing;® a taking with intent to return the thing 
taken.” . Also an illegal arrest;® a seizure, etc.° 
State v. Bennett, 102 Mo. 356, 


TAs 
14 SW 865, 10 LRA 717. 
72. State v. Bennett, 102 Mo. 356, 


DETECTIV ES—DETERMINATION 


Navigable water see Navigable Wa- 
ters [29 Cyc 310]. 
Patient in hospital see Hospitals [21 
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tive who in the regular course of his business, and 
for a legitimate purpose, ‘‘shadows’’ a person is 
not guilty of disorderly conduct, where he never 
comes into personal contact with the person shad- 
owed nor even speaks to him, and such person does 
not know that he is followed until he is informed 
by others,’® although when he is so informed, he 
is annoyed,’? 


DETER. To discourage or to stop by fear;?° to 
stop or prevent from acting or proceeding by dan- 
ger, difficulty, or other consideration which dis- 
heartens or countervails the motive for an act.1! 

DETERGENT. Cleansing.?? 

DETERIORATION. A term implying impair- 
ment of quality, character, or value.!® 

DETERMINABLE.1* That which may-cease or 
determine upon the happening of a certain contin- 
gency.1® 

DETERMINATION.** A decision of a question 
in the mind;?* a firm resolution;!® a settled pur- 
pose.1® The term also may properly, and according 
to legal use as well as according to its derivation, 
signify the coming to an end in any way whatever;?° 


notice to quit, otherwise to continue 
from year to year, until the term 
shall cease by notice to quit at the 


14 SW 865, 10 LRA 717. 

73. See generally Criminal Law §§ 
947-1999, 

74. State v. Bennett, 102 Me. 356, 
14 SW 865, 10 LRA 717. 

75. Civil liability see supra § 4. 

76. Peo, v. Weiler, 179 N. Y¥. 46, 71 
NE 462, 1 AnnCas 155 [foll Peo. v. 
St. Clair, 90 App. Div. 239, 86 NYS 77 
(rev on other grounds 179 N. Y. 578 
mem, 72 NE 1147 mem)] (where the 
person was kept in view in order that 
a subpcena might be served on him 
when the necessity therefor should 
arise). 

Disorderly conduct generally see 
Disorderly Conduct post. 

77. Peo. v. Weiler, 179 N. Y. 46, 
71 NE 462, 1 AnnCas 155. 

“There are a great many things 
that may annoy the individual in his 
contact with modern society, but it 
does not follow that they are for 
that reason criminal or any evidence 
of crime.” Peo. v. Weiler, 179 N. Y. 
46, 48, 71 NE 462, 1 AnnCas 155. 

1. National Electric Signaling Co. 
v. Telefunken Wireless Tel. Co., 221 
Fed. 629, 631, 187 CCA 353. 

2. National EPlectric Signaling Co. 
v. Telefunken Wireless Tel, Co., 221 
Fed. 629, 631, 1837 CCA 353. See also 
Coherer 11 C. J. p 955 note 30 [a]. 

3. Spain.—Pen. Code arts 170, 200, 
211, 212, 481, 483. 

Philippine.—Pen. Code arts 170, 
200, 211, 212, 481, 483. 

See generally Constitutional Law 
§ 956 et seq; False Imprisonment 
[19 Cye 316]. 

fa] Similar definition.—‘A Span- 
ish term meaning illegal detention.” 
U. S. v. Batallones, 23 Philippine, 46, 


48. 

{b] It is synonymous with “de- 
tencion illegal,’ and includes coac- 
cion, which consists in compelling a 
person to do what he does not wish 


to do. Banayo v. San Pablo, 2 Philip- 
pine 413, 415. See also Coaccion 11 
(OOS Pe Oe SRE 


4. Escriche Diccionario. See also 
Denositions ante p 598. 
5. Detention: Of: 
Female see Abduction §§ 6-9; Rape 
[33 Cye 14238]. 
Goods by carrier see Carriers § 404 


et seq. 

Mail matter by postmaster or em- 
ployee see Post Office [31 Cyc 979, 
1009, 10201. 

Money see Interest [22 Cyc 1469]. 


Cyc 1108]. 

Personal property see Detinue post 
p 987; Replevin [34 Cye 1395, 1433, 
1478, 1478, 1493, 1503, 1519]; Trover 
and Conversion [38 Cyc 2028, 2031]. 

Person arrested see Arrest §§ 71, 219, 
$734 False Imprisonment [19 Cyc 

Prisoner by sheriff or constable see 
Sheriffs and Constables [35 Cyc 
1568, 1610]. 

Vessel see Marine Insurance [26 Cyc 
656]; Neutrality. Laws [29 Cyc 
685]; Shipping [36 Cyc 257, 347]. 

See also Convicts §§ 15-18; Detain 
ante p 978; Duress [14 Cye 1123]; 
False Imprisonment [19 Cye 316]; 
Forcible Entry and Detainer [19 
Cyc 1108]; Prisons [32 Cyc 312]; 
Reformatories [34 Cyc 1002]. 

6. Black L. D. 
7. 1 Parson Ins. p 584 [quot John- 

ston v. Hogg, 10 Q. B. D. 432, 434]. 
8. Archibald v. Mercantile Ins. 

Co., 8 Pick. (Mass.) 70. 74. 

[a] “Custody” synonymous. — 

“‘Custody,’ in criminal law, is the 

same thing as ‘detention’ in civil law, 


and is synonymous with ‘imprison- 
ment,’” Rapalje & L. L. D. [quot 
Everett v. Holcomb, 1 Ga. A. 794, 


798, 58 SE 287]. 

9. Archibald v. Mercantile Ins. Co., 
3 Pick. (Mass.) 70, 74. 

10. Webster D. [quot Printup v. 
Alexander, 69 Ga. 558, 556]. 

11. Webster D. [quot Printup v. 
Alexander, 69 Ga. 553, 556]. 

12. Buckan vy. McKesson, 7 Fed. 
100, 103, 18 Blatchf. 485. 

{a] “A ‘detergent’ soap is a 
cleasing soap. . It is the nature 
of a soap to be detergent or cleansing. 
If the article is a soap, it is deter- 
If it is not detergent, it is not 
a soap. Whatever is a soap, is a 
detergent soap.” Buckan v. McKes- 
son, 7 Fed. 100, 103, 18 Blatchf. 485. 

13. Webster Int. D. See also 
Sales [85 Cyc 399]; Telegraphs and 
Telephones [87 Cyc 1772]; Vendor 
PS a vepecay [39 Cyc 1544, 1641]. 


gent. 


Determinable: 

Fee see Deeds § 281; Wills [40 Cyc 
1589]; and generally Estates [16 
Cye 602). 

Freehold see Estates [16 Cyc 605]. 
15. Black L. D. [cit 2 Blackstone 

Comm. p 121). 

[a] Applied to a lease—A demise 
for “a term of three years deter- 
minable on a six months’ previous 


usual times,’ was held a demise for 
three years certain, determinable at 
the end of that period by six months’ 
previous notice; and if not deter- 
mined, a _ subsisting tenancy from 
year to year—in opposition to the 
contention that “determinable” signi- 
fies “capable of being determined be- 
fore the_term of three years ex- 
pires.” Jones v. Nixon, 1 H. & CG. 
48, 158 Reprint 796. 

{b] “Determinable future time,” 
as used in a statute declaring an- 
instrument to be payable at a “de- 
terminable future time’ when ex- 
pressed to be payable on or before 
a fixed or determinable future time 
specified therein, means a time that 
could be certainly determined after 
the execution of the note. State Bank 
v. Bilstad, (lowa) 136 NW _ 204, 


See also Determine post p 984. 

17. Webster D. [quot State v. Ah 
Mook, 12 Nev. 369, 390]. 

18. Webster D. [quot State v. Ah 
Mook, 12 Nev. 369, 390]. 

19. Webster D. [quot State v. Ah 
Mook, 12 Nev. 369, 390]. 

20. St. Aubyn v. St. Aubyn, 1 Dr. 
& Sm. 611, 619, 62 Reprint 512 (where 
the court said: ‘That appears to me 
to be the honest mode of construing 
the word’). 

[a] “Termination” compared.—‘“It 
is said that ‘termination’ and ‘deter- 
mination’ do not mean the same 
thing; that ‘termination’ means the 
thing coming to its natural end; ‘de- 
termination’ means coming to what 
I may call a violent end—that is, an 
end which is not contemplated as 
the longest duration—that it may 
come to an end by the death of some- 
body unexpectedly, and so on. I con- 
fess I do not think that is either a 
popular or a legal distinction between 
the terms. I quite agree to this: 
that you may, with the most perfect 
propriety, use the word ‘determina- 
tion’ to express, for example, a term 
of years being made determinable in 
some event which may happen before 
its natural expiration by effluxion, 
and when you may very properly and 
appropriately use the word ‘deter- 
mination’; but it appears to me the 
word ‘determination’ may be most 
appropriately used in the other sense. 
ae you look at the popular 
use—of course I do not mean to 
determine a question of this sort on 
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end;21 expiration ;?? more specifically, the final re- 
sult of a proceeding;?* the decision of a court of 
justice ;?* a deecree;”° a judgment.”® 

The judgment rendered in 


Actual determination. 


the mere grammatical or popular use 
of a term—but it is rather remark- 
able that when you look at Todd’s 
Johnson, the word ‘determination,’ 
which, as we know, has a great many 
senses quite independent of coming 
to an end, after mentioning uses of 
the word ‘determination’ not at all 
appropriate to the present purpose, 
a fourth is (and this is the only one 
that bears on it), ‘expiration; end.’ 
And it is singular enough—though 
I suppose the lexicographer was not, 
perhaps, a very profound lawyer—he 
says, ‘used only by lawyers, as from 
and after the determination of the 
said lease.’ So, I suppose, he means 
that when you speak of ‘the deter- 
mination of the lease,’ you mean its 
expiration or end. Whereas, with re- 
gard to the word ‘termination,’ we 
find, first of all, ‘the act of limiting 
or bounding’;.and then ‘the bound or 
limit,’ which does not apply now. 
Then the third is, ‘end or conclusion.’ 
I do not see that in point of fact 
there is anything to indicate that 
there is a difference between the one 
and the other.” St. Aubyn v. St. Au- 
DYR tore &- Sm. 611, 30 didJi) Ch. 
917, 920, 62 Reprint 512. 

{b] “Determination of the risk in- 
sured” in a policy of insurance means 
“that determination of it which is 
occasioned by the loss or safe arrival 
of the thing insured, or by the final 
end and conclusion of the voyage.’ 
Kensington y. Inglis, 8 East 273, 291, 
103 Reprint 346. 

21. Johnson D. (Todd ed) eet 
St. Aubyn v. St. Aubyn, 1 Dr. & Sm. 
611, 618, 62 Reprint 512]. 

22. Johnson D. (Todd ed) [quot 
St. Aubyn v. St. Aubyn, 1 Dr. & Sm. 
611, 618, 62 Reprint 512]. 

[a] Determination of tenancy.— 
(1) A statute provided that, where a 
landlord had a claim against his ten- 
ant for waste or breach of covenant, 
he might serve notice on the tenant 
before the determination of the ten- 
ancy, or within fourteen days there- 
after. In construing this provision 
the court said: “I entertain no doubt 
that the words ‘determination of the 
tenancy’ there mean the end of: the 
tenant’s holding, and not the time at 
which by the terms of the contract 
between the landlord and tenant the 
tenancy is expressed to come to an 
end. That, I think, is the fair con- 
struction of the clause, because if 
the words, ‘determination of the ten- 
aney,’ meant the time specified in the 
contract for the tenancy to deter- 
mine, the landlord could not claim 
against the tenant in respect of 
waste or breach of covenant or agree- 
ment committed whilst the tenant 
was holding over part of the farm 
under the custom of the country.” 
in, re). Paul,,.°24) Q.. Be D, .247,, -250. 


(2) By the English Agricultural 
Holdings Act, “the determination of 
tenancy” is defined to mean “the 


eesser of a contract of tenancy by 
reason of effluxion of time, or from 
any other cause,’ and therefore it 
has been held that where a custom 
authorized the retention of part of a 
farm for a period beyond the pre- 
scribed term of letting, the deter- 
mination of a tenancy within that 
act is not accomplished until that 
further period has expired. Reg. v. 
Maconochie, 34 Sol. J. 64. 

23. Shirley v. Birch, 16. Or: .1, 4, 
18 P 344 (as of an “action” or of a 


“suit’’). 

[a] “Determination of incompe- 
tency.” —The certificate of a physi- 
cian, authorizing a transfer to be 

made whenever the physician of 
either of the state prison reforma- 
tories or penitentiaries shall certify 
to the warden or ‘superintendent 
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an action, and not an order for judgment.?? 
DETERMINE.’* The term has been variously de- 


fined as meaning to adjudge;”® to adjust ;*° to ascer- 


thereof that a male prisoner confined 
therein for a felony is, in his opin- 
ion, insane, is not a “determination 
of incompetency” within either the 
spirit or letter of a statute (Code 
Civ. Proc. tit 6 c 17) relating to pro- 
ceedings for the appointment of a 
committee of an incompetent. Trust 
Co. of America v. State Safe Deposit 
er 109 App. Div. 665, 96 NYS 585, 
[b] “Determination of the super- 
visors.’’—Where in proceedings to es- 
tablish a highway on a town line, 
the boards of supervisors of the 
towns adjourned the hearing until a 
designated date after receiving affi- 
davits of service and posting of no- 
tices, but no further proceedings 
were taken, there was no further 
determination of the supervisors 
within the meaning of a statute (St. 
[1898] § 1283) providing that the de- 
termination of the supervisors shall 
be final for a year, and the proceed- 
ings did not bar a new application 
within a year. State v. Clemenson, 
148 Wis. 268, 269, 134 NW 403. See 
also Becker vy. Jones, 163 Wis. 226, 


157 NW 789 (construing the same 
term). 

24. Black L. D. 

[a] “Complete | determination of 


the controversy.”—A phrase which 
has been judicially held to mean 
“when there are persons not parties 
whose rights must be ascertained 
and settled, before the rights of the 
parties to the suit can be deter- 
mined.” McMahon y. Allen, 12 How 
Pr, GN" Y,),.39,..45,, [quot , Shanks: ‘v. 
National Casket Co., 95 App. Div. 187, 
189, 88 NYS 839; Bauer v. Platt, 72 
Hun 326, 332, 25 NYS 426]. 

[b] “Determination of a Court of 
law.”’—An appeal from rulings of a 
court of law, upon the trial of issues 
sent from the orphans’ court, is an 
appeal from some “determination of 
the Court of law,’ and must be taken 
within the time provided by statute. 
Bradley v. Bradley, 123 Md. 506, 509, 
91 A 685; Houston v. Wilcox, 121 Md. 
91, 100, 88 A 119; Hoppe v. Byers, 
60 Md. 381. 

[c] “Judgment or determination.” 
—Where in an action on a foreign 
judgment defendant claimed that in 
pleading such a judgment under the 
code, it is now only necessary to 
state that “such judgment or deter- 
mination” was duly given or made, 
the court said: “This we think a 
mistake. The ‘judgment or deter- 
mination’ spoken of in that section is 
clearly that of a ‘court or officer of 
special jurisdiction,’ and none other.” 
Karns v. Kunkle, 2 Minn. 313, 317. 

{d] “The expression, ‘a determin- 
ation in the trial court,’ obviously 
includes ‘a decision of the court upon 
a trial without a jury,’ but, accord- 
ing fo common parlance and general 
understanding, would not include the 
verdict of a jury. (Code Civ. Proc. 
§ 3343.) It would be a peculiar, if 
not an unprecedented definition, to 
describe the verdict of a jury as a 


determination in a trial court.’ Hen- 
avie v. New York Cent., etc., R. Co., 
abe N. Y. 278, 280,-' 282, 48 NE 


[e] Waiver of jury trial—Where 
a judge, on a number of facts stated, 
orders a verdict, there is no “deter- 
mination or direction of the judge in 
point of law,’ to which an appeal 
lies. “If, in coming to a right con- 
clusion, the judge lays down some 
proposition of law erroneously, I do 
not think there is such a ‘determina- 
tion in point of law’ as the legis- 
lature meant to be a ground of ap- 
peal. I must confess I do not very 
well see how there can be an appeal 
against the ‘determination or direc- 


tion of the judge in point of law,’ 
where the parties do not choose to 
have a jury.” Templeman v. Hay- 
don, 12:C. B. 507, 513,74 ECE 507, 
138 Reprint 1003. 


25. Shirley v. Birch, 16 Or. 1, 4, 
18 P 344. 

26. Shirley v. Birch, 16 Or, 1, 4, 
18 P 344. 

27. Whitfield v. Broadway, etc., R. 


Co., 25 AbbNCas (N. Y.) 59, 62 (where 
it is said: “This applies as well to 
the judgment entered upon the order 
of a general term, as it does to a 
judgment in the first instance’). See 
xe Actual 1 C. J. p 1183 note 

28. See Determination ante p 983. 

“Cease and determine” see Cease 
11 C. J. p 45 text and note 20. 

“Finally determined” see Finally 
[19 Cye ¥33 note 85]. 

“Fully determined” see Fully [20 
Cyc 857 note 6]. 

29. Edwards v. Hellings, 99 Cal. 
214, 215, 83 P 799 (a word often 
used with “adjudge,” “consider,” ‘‘de- 
cree,” etc). See also Patton v. Gar- 
rett, 116 N. C. 847, 856, 21 SE 679 
(where it is said that the word does 
‘not necessarily carry with it the 
idea of a judgment according to law). 

[a] “Adjudge” distinguished. — 
With regard to the statement by the 
judges that they were not to deter- 
mine the privilege of the high court 
of parliament before which they were 
ealled to advise, Lord Ellenborough 
said: “Surely the word determine 
was not there meant to be used by 
them in the sense of adjudge; but 
they meant to'say no more than this; 
you, the Lords’ House, ask our. opin- 
ion upon a question concerning privi- 
lege of Parliament before you; but 
we are not to determine that ques- 
tion; that is, we are not to give you 
any deteyminate purpose upon that 
subject. he question was. not ad- 
dressed to them as to persons who 
were to determine or adjudge upon 
it, but as advisers to the Lords of 
the law. They say in effect, it is 
not a proper subject for us to enter 
into; it properly belongs to your- 
selves; and therefore it is not for 
us to advise you upon it. I do 
not mean to touch upon the observa- 
tions arising out of Thorpe’s case, 
which are many and important ones; 
but it appears to me that the fair 
import of the Judge’s answer to the 
question put to them is this: We 
cannot determine that which is a 
question for your own consideration 
respecting your own privileges, but 
we will tell you what is the rule 
upon which we act in our Courts. 
And then the Lords adopt the rule 
of law as it prevailed in the Courts 
of Westminster.”’ Burdett v. Abbott, 
14 East 1, 29, 104 Reprint 501 [quot 
Griffin v.. U. S., 33 Ct. Cl. 228, 234]. 

[b] As meaning recommend.—In 
Greater New York Charter § 86, pro- 
viding that, if a riparian owner ap- 
plies to the land commissioners for 
a grant of the soil under water, the 
board of docks _ shall determine 
whether it will conflict with the pub- 
lic interests, and report their con- 
clusions to the commissioners, ‘de- 
termine’ cannot be construed to mean 
“finally determined,’ and therefore 
the right is merely advisory to the 
commissioners of the land office. The 
right to determine, as given by the 
charter, is not to determine whether 
the grant shall issue, but to deter- 
mine whether the issue of the grant 
will conflict with the rights of the 
city or be otherwise prejudicial to its 
interest. Peo. v. Woodruff, 57 App. 
Div. 273, 276, 277, 68 NYS 10. 

30. Worcester D. [quot Field v. 
Auditor, 83 Va. 882, 887, 3 SE 707]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


tain ;*1 to ascertain definitely ;?? to ascertain or state 
definitely ;3° to assess and‘ levy;3* to bound;*> to 
bring to a conclusion;*® to bring to an end;%" to 
come to a decision;** to compute;*® to conclude;*° 
to decide;*+ to decide the state or character of ;# 
to decide upon, as after consideration or investiga- 
tion;** to decree;** to end;*> to find;*® to find out 


31. Rumford Falls Boom Co. v. 
Rumford Falls Paper Co., 96 Me. 96, 
104, 51 A 810; Greenough v. Indus- 
trial Trust Co., 33 R. I. 470, 474, 82 
A 266. 

32. Webster Int. D..[quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]; Webster Unabr. D. [quot 
Atlantic, ete, R. Co. v. U. S., 
Fed. 186, 191]; Hillsborough County 
v. Henderson, 45 Fla. 356, 359, 33 S 


Century D. [quot Atlantic, etc., 
R.-Co.v. U. S.;..76 Fed.'186,:191]. 

fa] “Determined rights” in a 
statute relating to the duties of the 
board of control and providing that 
the division superintendent shall 
have control over the water masters 
of the several districts within his 
division, with power to make regu- 
lations for fair distribution of water 
in accordance with the “determined 
rights” as may be needed, and that 
on petition to the board of control 
by water users requesting determina- 
tion of the relative rights the board 
may make a determination of the 
rights, etc., refers only to such rights 
as are determined and established by 
the action of the board pursuant to 
the statute and to decrees made un- 
der its provision, and the board of 
control does not have jurisdiction to 
supervise the distribution of irriga- 
tion water taken from a stream 
before the rights and priorities of the 
parties have been determined under 
the statute, and the water master is 
not entitled to compensation for act- 
ing in an unauthorized distribution. 
Wattles v. Baker County, 59 Or. 255, 
261, 117 P 417. 

34. Worley v. Harris, 82 Ind. 493, 
497. To same effect Williamsport v. 
Kent, 14 Ind. 306 (a tax). 

85. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]. : 

Century D. [quot Atlantic, etc., 
R. Co; v. U.S. 16 ,Meds 186, +191]; 
Webster Int. D. [quot McCormick v. 
State, 42 Nebr. 866, 868, 61 NW 99]; 
Webster Unabr. D. [quot Atlantic, 
etc., R. Co. v. U. S., 76 Fed. 186, 191]. 

37. Soule Syn.; Webster Unabr. D. 
[both quot Atlantic, ete., R. Co. v. 
U. S., -76 Feds. 186, 191]; Sharp v. 
Curds, 4 Bibb (Ky.) 547, 548; God- 
dard v. Fullam, 38 Vt. 75, 77. 

[a] “Become void” distinguished. 
—‘‘We do not mean to say that ‘to 
become void’ and ‘to be determined’ 
are convertible phrases. The former, 
however, differs from the latter only 
as a species differs from its genus, 
and must therefore be included in it: 
for to say that a thing ‘has become 
void,’ necessarily implies that it has 
in effect been terminated or brought 
to an end; but the expression ap- 
plies only to its end or termination 
in one specific mode: whereas to say 
that a thing ‘has been determined,’ 
though it clearly imports simply that 
the thing has been terminated or 
brought to an end, yet the expression 
is generic in its nature, and compre- 
hends every mode of terminating or 
bringing a thing to an end.” Sharp 
v. Curds, 4 Bibb (Ky.) 547, 548. 

38. Stormouth D.; Webster Unabr. 
D. [both quot Atlantic, etce., R. Co. 
v. U. S., 76 Fed. 186, 191]. 

{a] Final, conclusive action not 
implied.—In construing the term as 
used in the act of July 27, 1866 (14 
U. S. St. at L. 297 c 278 § 13), pro- 
viding that the directors of a cer- 
tain railroad company should from 
time to time fix, determine, and regu- 
late the fares, tolls, and charges to 
be received and paid for transporta- 
tion of persons and property, it was 
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held that the word does not imply 
that the action designated by the 
word should be final, and therefore 
exempt from government’ supervi- 
sion. The court said: ‘Recurring 
now to the definitions adopted in 
plaintiff's brief, we find that some of 
them, at least, in harmony with the 
two cases above cited, strongly nega- 
tive the idea that the word ‘deter- 
mine’ signifies final, conclusive ac- 
tion. For instance, one of the defini- 
tions is, ‘to decide; as, “the court 
determined the cause.”’ Now, all 
know that the decision of a court 
may or may not be final, and to say 
that ‘the court has determined a 
case’ does not always, or even usual- 


\,1¥> imply that the decision is, in law, 
an end of the litigation. 


Indeed, this 
inference would not be legitimate in 
any case where the court rendering 
the decision is generally subordinate 
to another tribunal; and such, so far 
as rates of transportations are con- 
cerned, is practically the relation be- 
tween a board of directors of a rail- 
road company and the legislature of 
the government within whose juris- 
diction the company operates.” At- 
lantic, ete." R:°Co. v.U.'S.,: 76 ‘Fed. 
186, 193. 

39. Rumford Falls Boom Co. v. 
Rumford Falls Paper Co., 96 Me. 96, 
104, 51 A 810. 


40. Webster Unabr. D. [quot At- 
lantic, ete., R. Co. v. U. S:, 76 Fed. 
186, 191]. 

41. Anderson L. D., Stormouth D., 


Webster Unabr. D. [all quot Atlantic, 
etc, “R.'Co, v.90. iS.,6 76) Medaitisies 
191]; Webster Int. D. [quot Edwards 
v. Hellings, 99 Cal. 214, 215, 33 P 799; 
State v. St. Louis Police Comrs., 14 
Mo. A. 297, 303; McCormick v. State, 
42 Nebr. 866, 868, 61 NW 99; Peo. v. 
Ham, 82 Misc. 517, 520, 66 NYS 264]. 

42. Century D. [quot Peo. v. Ham, 
32 Mise. 517, 520, 66 NYS 264]. 

43. Century D. [quot Atlantic, etc., 
R. Cor vi oOe. S5\. T60Wed, f 186,0°2919. 
To same effect New Jersey R., etc., 
Co. v. Suydam, 17 N. J. L. 25, 47. 

[a] “Determine in the light of all 
the circumstances.”—The term as 
used in an instruction in an action 
for injuries from a defective walk, 
that it was not negligence for plain- 
tiff to pass over a crosswalk, known 
to him to be dangerous, but in doing 
so he must use care and caution 
reasonably commensurate with the 
known danger, and that the jury 
should consider carefully his knowl- 
edge of the condition of: the walk, 
the nature of the defect, whether 
easily visible or apparent, or not, the 
nature and manner of the accident, 
and then ‘determine, in the light of 
all the circumstances,” whether plain- 
tiff on his part exercised the care 
and caution that a person of reason- 
able prudence would have exercised 
in the light of such knowledge, 
means to consider the elements stated 
and everything else in evidence. Ot- 
tawa v. Green, 72 Kan. 214, 218, 8&3 


P 616. 

44. Edwards v. Hellings, 99 Cal. 
214, 215, 33 P 799. 

45. Anderson L. D.; Stormouth D. 
[both quot Atlantic, ete., R. Co. v. 
U. S., 76 Fed. 186, 191]; Webster Int. 
D. [quot McCormick v. State, 42 
Nebr. 866, 868, 61 NW 99]. 

46. Fulkerth v. Stanislaus County, 
67 Cal, 334, 336, 7 P 754. 

47. Irvin v. State, 9 Ga. A. 865, 
72 SE 440, 441. 

48. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 


NW 99]; Webster Unabr. D. [quot 
Atlantic, etc., R. Co. v. U. S., 76 Fed. 
186, 191]. 
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or ascertain the truth about the occurrence;*’ to 
finish ;*8 to fix;#® to fix or settle definitely ;*° to fix 
' permanently ;°1 to fix the boundaries of;°? to fix the. 
determination of ;°* to fix the form or character of ;°4 
to limit ;°° to locate;°* to make specific or certain 357 
to mark off and separate;°® to order;°® to perform a 
judicial act;°° to prescribe imperatively;*! to put 


49. State v. St. Louis 
Comrs., 14 Mo. A. 297, 303. 

50. Century D. [quot Peo. v. Ham, 
32 Misc. 517, 520, 66 NYS 264]. 

51. Worcester D. [quot Field v. 
Auditor, 83 Va. 882, 887, 3 SE 707]. 

52. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]. 

[a] “Establish” distinguished. — 
Greenough v. Industrial Trust Co., 33 
Real. 470, 474,82 A 266. 

53. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]; Webster Unabr. D. [quot 
Atlantic, etc., R. Co. v. U. S., 76 Fed. 
18 Genoa 

54. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]. 

55. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]; Webster Unabr. D. [quot 
Atlantic, etc., R. Co. v. U. S. 76 Fed. 
186, 191]. 

56. Greenough v. Industrial 
Co., 33 R. I. 470, 474, 82 A 266 

57. Century D. [quot Peo. v. Ham, 
32 Misc. 517, 520, 66 NYS 264]. 


Police 


Trust 


58. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]. 

59. Edwards vy. Hellings, 99 Cal. 


214, 215, 33 P 799. 

60. New Jersey R., etc. Co. 
Suydam, 17 N. J. L. 25, 47. 

61. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]. To same effect Edgewater 
Ser ant a 32 Colo. 307, 309, 76 P 


[a] “Prescribe” compared. — In 
considering the agreement that there 
is a distinction between the words 
“prescribed” and “determined” as 
used in a state constitution providing 
that the attorney-general shall re- 
ceive such compensation “as may be 
prescribed by law,” and that the sal- 
ary of the secretary, treasurer, and 
auditor of the state “shall be deter- 
mined by law,” the court said: “This 
distinction is far from clear. aoe 
‘To set down authoritatively’ and ‘to 
fix permanently or to settle’ do not 
admit of a wide distinction. But if 
the framers of our constitution had 
intended to provide that the salary 
of the attorney-general should not 
be diminished during his term of 
office, it may be reasonably argued 
that they would have so provided in 
that instrument in plain terms; for 
by the twenty-second section of the 
same article of the constitution, it 
is provided as to the salary of 
judges: ‘Shall receive such salary 
and allowance as may be determined 
by law, the amount of which shall 
not be diminished during their term 
of office. Here they intended that 
the salary shall be ‘fixed beforehand 
and not altered,’—and they do not 
use the word ‘prescribe’ but the word 


Vv. 


‘determine,’ as had been used as to 
State officers. But while the word 
‘prescribe’ is used as to the. salary 


of the attorney-general, the same 
word is employed a few lines above 
in speaking of the compensation and 
tenure of office of the officers of this 
Commonwealth. We think the duty 
of prescribing the salary of the 
attorney-general is a legislative duty 
and devolves upon the law-making 
power; and, there being in the con- 
stitution no _ limitation provided 
against its exercise, it was within 
the power of the general assembly 
to pass the act diminishing his sal- 
ary, to take effect, as this did, after 
the passage of the _ act.” Field 
v. Auditor, 83 Va, 882, 887, 3 SE 


' 
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an end to;°2 to regulate;*’ to resolve;** to set 
bounds to; to set down authoritatively ;°° to set- 
tle;®? to settle by authoritative or judicial sen- 
tence ;°8 to shape;°® to terminate ;"° to try.” 
Determine by ballot. A phrase meaning to ascer- 
tain the result upon a proposition by those entitled 


to east the ballots.’ 
Hear and determine. 


Century D. 
eto, Rk. Co. v. U..S,, 


[quot Atlantic, 
76 Fed. 186, 191]. 


63. Webster Int, D. [quot McCor- 
mick vy. State, 42 Nebr. 866, 868, 61 
NW 99]. 

64 Stormouth D. [quot Atlantic, 
en Feet COv We Us oes 1 TOF OG.) hoa, 
191). 

65. Webster Int. D. [quot McCor- 


mick v, State, 42 Nebr. 866, 868, 61 


NW 99]. 

66. Worcester D. [quot Field y. 
Auditor, 88 Va. 882, 887, 3 SE 707]. 

fa] Official action contemplated. 
—Where a_ statute provided that 
“Each board of education shall de- 
termine the studies’ to be pursued, 
and ,the text-books to be used, in the 
schools under their control,” the 
court said: “What is the meaning of 
the word determine, as here used; or, 
what operation and effect ought to 
be given to it? When taken in con- 
nection with the purpose of the law— 

- and the subject-matter to which 


it relates— it is manifest that 
the word ‘determine’ must mean 
somethin more than investigating 


and arriving at a conclusion by men- 
tal processes, although these are em- 
braced. Official action is contem- 
plated and required, to give a prac- 
tical effect to the word, and the in- 
junction to do this is mandatory upon 
the board; and, in order that those 
who must obey may know the will 
of the board, it is necessary that it 
should be declared in such a way 
that it may be known.” -State v. 
Columbus Bd. of Education, 85 Oh. 
St. 368, 885 [quot State v. State Ba. 
eee 18 Nev. 178, 178, 1 PB 


67. Webster D. [quot McCormick 
v. State, 42 Nebr. 866, 868, 61 NW 99; 
Peo. v. Ham, 82 Misc. 517, 520, 66 
NYS 264]; Worcester D. [quot Field 
v. Auditor, 83 Va. 882, 887, 3 SH 707]; 
Hillsborough County v. Henderson, 
45 Fla. 356, 359, 338 S 997; State v. 


Pie mee Police Comrs., 14 Mo. A. 
(, Oo. 
68. Webster Int. D. [quot McCor- 


mick v. State, 42 Nebr. 866, 868, 61 


To ‘‘hear’’ implies that 
some one is before the court to speak; to ‘‘deter- 
mine’’ involves the possibility of framing an issue 


DETERMINE—DETINET 


to determine.7® 


DETESTABLE. Infamous.’* 

DE TESTAMENTIS. 
ments.’’?> The title of the fifth part of the Digests 
or Pandeects; comprising the twenty-eighth to. the 
thirty-sixth books, both inclusive.” 


Literally ‘‘Of  testa- 


DE THEOLONIO, A writ which lay for a person 


NW 99]; Webster Unabr. D. [quot 
Atlantic, ete., R. Co, v. U. S., 76 Fed. 
186, 191]. 

{a] “Determine the action.”—The 
term as used in a statute (L [1860] 
ec 260 § 10 el 1) authorizing an ap- 
peal from an order which, in effect, 
determines the action, properly in- 
cludes an order denying the applica- 
tion for a change of venue properly 
made, since such application devests 
the court of any authority to proceed 
with the case, and, having no author- 
ity to proceed, if it refuses to change 
the venue, the action would be deter- 
mined unless an appeal is taken 
therefrom, Western Bank v. Tall- 
man, 15 Wis. 92, 93. 

69. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99]. 

70. Anderson L, D. [quot Atlantic, 
ete., R, Co. v. U. S., 76 Fed, 186, 191]; 
Sharp v. Curds, 4 Bibb (Ky.) 547, 


8. 

[a] “Abolish” distinguished. — “T 
am of the opinion that the word ‘de- 
termine’ cannot be given the mean- 
ing ‘to abolish’ and the Legislature 
by giving the power to the common 
council to determine the number of 
members of the police department did 
not give it the power to abolish 
station-house keepers.’”’ Peo. v. Ham, 
82 Misc. 517, 520, 66 NYS 264. See 
Abolish 1 C. J. p 3805. 

71. Goddard y. Fullam, 88 Vt. 75, 
76 (“the supreme court and county 
courts may grant new trials in all 
cases determined in such courts,” 
etc.). To same effect Farmers’ Mut. 
en Co. v. Reynolds, 52 Vt. 405, 

72. Smith v. San Francisco, etce., 
R. Co., 115 Cal. 584, 5987°47 P 582, 
56 AmSR_ 119, 35 LRA 309, 

{a] “Determine all questions 
raised for or against the counting’ 
of ballots.’—Cannon v, Providence, 
24 R. I. 478, 475, 538 A 637. 

73. Brown Jur. § 41 [quot Hoff- 
man v. Newell, 20 NYS 482]. See 
also Hear [21 Cyc 407 note 4]. 

[a] Applied to appeals. — (1) 


who was prevented from taking toll.77 
DETHRONEMENT OF REASON,’ 
DETINET. Literally ‘‘He detains.’’ 7 


Where a statute declared “that the 
Circuit Court or Courts are hereby 
authorized and required to receive, 
hear, and determine such appeals,” 
and in precisely the same words dele- 
gates the same authority to the su- 
preme court in the exercise of their 
appellate jurisdiction, Story, C. J., 
said: “In these words I can discern 
nothing that alludes to a new trial 
by a jury. The court (not the jury) 
are to receive, hear, and determine 
the appeal; that is, the whole cause 
brought up by appeal. In many, nay, 
in a majority of cases, there is noth- 
ing to try but facts, and these, when 
decided, leave nothing for the court 
to determine. It is certain that these 
words delegate no authority to the 
Supreme Court, to try the facts by a 
jury in causes coming by appeal be- 
fore that court.” U. S. v. Wonson, 
28 F. Cas. No. 16,750, 1 Gall. 5, 16. 
(2) “The power ‘to hear and deter- 
mine,’ is an essential ingredient of 
original jurisdiction, and the author- 
ity ‘to examine and correct errors,’ 
is the distinguishing characteristic 
of appellate power. To ‘hear and 
determine’ a criminal case, is ‘to 
proceed after bill found, and to try 
the issues of fact and pass_ sen- 
tence.’’’ Com. v. Simpson, 2 Grant 
(Pa.) 438, 439; ; 

{b] A submission to a referee au- 
thorizing him to hear and determine, 
without any condition or limitation, 
any matter of law or matter of fact, 
should be;construed as authorizing 
the referee to decide all questions of 
law or of fact pe toetatt in the hearing 
of the cause, and to give a final 
determination of the controversy. 
Cutler v. Wall, 9 R. I. 264. 
oe See Infamous [22 Cyc 501 note 


88] 

75. Black L. D. 

76. Black L. D. See also Code 11 
Ci. J. p_ 940; 

77. Black L. D. 

78. See Insane Persons. 

79. Black L. D. See also Debt, 


Action of § 20; Detinue § 2 et seq; 
Replevin [84 Cye 1478, 1515]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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By Exmer B. Sanrorp 
[Matters not in this Title, treated elsewhere in this Work, see Cross Reference infra p 989] 


ANALYSIS 
I. DEFINITION [§ 1] p 990 


II. NATURE AND SCOPE OF REMEDY [{§§ 2-6] p 990 
A. Hx Delicto or Ex Contractu [§ 2] p 990 
B. Distinguished from Other Remedies [§§ 3-5] p 990 
1. Replevin [§ 3] p 990 
2. Trover [§ 4] p 991 
3. Trespass [§ 5] p 991 
C. Present Status of Remedy [§ 6] p 991 


III. PROPERTY RECOVERABLE [§ 7] p 992 


IV. RIGHT TO MAINTAIN DETINUE [§§ 8-20] p 993 
A. As Dependent upon Interest [§§ 8-9] p 993 
1. In General [§ 8] p 993 
2. Effect of Termination of Interest [§ 9] p 994 
B. As Dependent upon Legal Title [§§ 10-16] p 994 
1. In General [§ 10] p 994 
2. Superiority of Plaintiff’s Title [§ 11] p 995 
3. Persons Holding Legal Title for Special Purposes [§§ 12-13] p 995 
a. Trustees [§ 12] p 995 
b. Executors and Administrators [§ 13] p 995 
4. Title by Estoppel [§ 14] p 996 
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1. In General [§ 17] p 997 
2. Effect of Prior Possession [§ 18] p 997 
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1. In General [§ 19] p 998 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Apoution of forms of action in general see Actions § | Election of remedies see Election of Remedies [15 Cyc 
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Aetigce, by and between: 
Bailor and bailee see Bailment § 123. 
Cotenants see Joint Tenancy [23 Cyc 493]; 
in Common [38 Cyc 1] 
Executors and administrators see Executors and Ad- 
ministrators [18 Cyc 354]. 
Lienor and lienee see Liens [25 Cyc 655]. 
Mortgagor and mortgagee of chattels see 
Mortgages § 301. 
Pledgor and pledgee see Pledges [31 Cyc 799]. 
Adverse possession of chattels see Adverse Possessions 
§ 634 et seq. 
Claim and delivery see Replevin Wo we 1356]. 
Conditional sale see Sales [35 Cyc 651]. 
Conversion see Trover and Conversion [38 Cyc 1996]. 
Damages for taking, converting, or delivering chattels 
see Trover and Conversion [38 Cyc 2088]. 


Tenancy 


Chattel 


Limitation of actions see Limitations of Actions [25 
Cyc 103 
Proceedings: 
Before justices of the peace see Justices of the Peace 
[24 Cye 383]. 
For establishment and determination of claims to 
chattels taken under: 
Attachment see Attachment §§ 864—937. 
Execution see Executions ae Cyc 1206]. 
Replevin see Replevin [34 Cyc 1642]. 
Recovery of personal property founded on the right of 
possession see Replevin [34 Cyc 1432]. 
Summary proceedings to determine and restore previous 
peed ange see Possessory Warrant [31 ye 
955 


Trespass see Trespass [38 Cyc 1031]. 
Usury as defense see Usury [39 Cyc 1018]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 1] Detinue is a common-law action which lies 
for the recovery of personal chattels, in specie, or 
their value if they cannot be had, from one who 
acquired possession of them lawfully, but retains 


DETINUE 
I. DEFINITION 


them without right, together with the damages for 
II. NATURE AND SCOPE OF REMEDY 


[§ 2] 


[§ 3] 


—l. Replevin. 


1. Black L. D.; 3 Blackstone 
ee p 151; Bouvier L. D.; Stephen 
PY. 47: 

[a] Lord Coke’s definition.—‘It 
lyeth where any man comes to goods, 
eyther by delivery or by finding. In 
this writ, the plaintiffe shall recover 
the thing detained.” Brown y, EIlli- 
son, 55 N. H. 556 [quot Coke Litt. 
p 286b]. 

[b] Other definitions—(1) “A 
common-law action which lies for the 
recovery of personal chattels in spe- 
cie where the same are unlawfully 
detained or for damages for their 
detention.” Tiefel v. Maxwell, (Tex. 
Gly, A.) 154 SW 819, 321. (2). “A 
mode of action given for the recov- 
ery of a specific thing and damages 
for its detention, though judgment 
is also rendered in favor of the plain- 
tiff for the alternate value, provided 
the thing cannot be had; yet the re- 
covery of the thing itself is the main 
object and inducement to the allow- 
ing of the action.” Sinnott v. Felock, 
165 N. Y. 444, 449, 59 NE 265, 80 
AmSR 736, 53 LRA 565. To same 
effect Caldwell v. Fenwick, 2 Dana 
(Ky.) 332. (3) “Where a party re- 
sorts to the action of detinue, he 
elects to take the specific article or 
thing, if to be had, and if not, he 
is entitled to its value at the time 
it is found and decided to be his 
property.’ Penny v. Davis, 3 B. Mon. 
(Ky.) 318, 314. To same effect Evans 
v. Kloeppel, 72 Fla. 267, 73 S 180. 

[c] Essentials of detinue. — “In 
order, therefore, to ground an action 
of detinue ... these points are nec- 
essary: 1. That the defendant come 
lawfully into possession of the goods, 
as either by delivery to him, or by 
finding them; 2. That the plaintiff 
have a property; 
themselves be of some value; 4. That 
they be ascertained in poim of iden- 
tity.”” Guille v. Fook, 13 Or. 577, 584, 
11 P 277 [quot Jacob L. D.J. To 
same effect Hefner v. Fidler, 58 
W. Va. 159, 52 SE 518, 112 AmSR 
961, 3 LRANS 138. 

2. See infra § 21. 

3. See Luke v. Marshall, 5 J. J. 
Marsh. (Ky.) 353 (holding that deti- 
nue resembles debt more than it does 
trespass); Whitfield v. Whitfield, 44 
Miss. 254, 264 (where it was said: 
“At first, it was considered ‘difficult 
to decide whether [detinue] should 
be classed among forms of actions 
ex contractu, or should be ranked 
with actions ex delicto;’ but ‘it has 
come to be considered as an action 
for tort, the gist of the action not 
being the breach of a contract, but 
the wrongful detainer’’’). 

[a] Chitty says: It is ‘an action 
somewhat peculiar [in its character 


A. Ex Delicto or Ex Contractu. 
has been some doubt as to whether detinue is 
founded on tort or on contract;* and in some de- 
cisions it has been said to partake of both.4 
action of detinue was originally no other than the 
action of debt in the detinet instead of debt.® 
now considered to be an action ex delicto ° since it is 
a personal action,’ the gist of which is the wrongful 
detention of personal property,’ regardless of the 
manner in which defendant acquired possession.® 

B. Distinguished from Other Remedies 1° 
Detinue and replevin are similar in 
that the main purpose of each action is to recover 
specific chattels 1 and that both are based upon the 


3. That the goods’ 


There 


The 


It is 


| to file a bond.1® 
also different. 


and] in its nature, and it may be 
difficult to decide whether it should 
be classed amongst forms of action 
ex contractu, or should be ranked 
with actions ex delicto. The right to 
join detinue with debt, and to sue 
in detinue for not delivering goods 
in pursuance of the terms of a bail- 
ment to the defendant, seem to afford 
ground for considering it rather as 
an action ex contractu than an action 
of tort. On the other hand, it seems 
that detinue lies although the de- 
fendant wrongfully became the pos- 
sessor thereof in the first instance, 
without relation to any contract. And 
it has recently been considered as an 
action for tort, the gist of the action 
not being the breach of contract, but 


og wrongful detainer.” 1 Chitty Pl. 
136. 
4 Salter v. Pearce, 4 Ala. .669; 


srirel vy. Russell, 6 Leigh (33 Va.) 


4, 

{a] “Different writers upon the 
law of pleading have assigned deti- 
nue to each of the classes of actions, 
according as their respective opin- 
ions inclined, while others have con- 
sidered it, as partaking according to 
circumstances, of either class, but 
not susceptible of classification. We 
think that detinue cannot be always 
considered an action ex contractu. 
Conceding that such is its character 
when the defendant's possession com- 
mences under a contract of bailment, 
yet where the taking is tortious, the 
detention must be alike wrongful.” 
Salter v. Pearce, 4 Ala. 669, 671. 

5. Rucker v. Hamilton, 3 Dana 
(Ky.) 36; 1 Chitty Plijp d3¢6enrdis 
2 Reeves Hist. Eng. L. pp 261. 333, 
336; 3 Reeves Hist. Eng. L. pp 66, 74. 

6. U. S.—Elgee v. Lovell, 8 F. Cas. 
No. 4,344, Woolw. 102. 

Ala.—Gosset v. Morrow, 187 Ala. 
387, 65 S 826; Oliver v. McClellan, 
21 Ala. 675. 

Ky.—Rucker v. Hamilton, 3 Dana 


36. 

Miss.—Whitfield v. Whitfield, 44 
Miss. 254. . y 

Sy ay eres v. Littlefield, 3 Yerg. 
1338. 

Eng.—Bryant v. Herbert, 3 C. P. 
D. 389 


[a] Statutes relating to costs.— 
(1) It has been held that detinue is 
an action founded on tort within a 
statute relating to costs which class- 
ified actions as actions founded on 
contract and actions founded on tort. 
Bryant v. Herbert, 3 C. P. D. 389. 
(2) But detinue was not considered 
as an action “for an alleged wrong” 
and “brought merely to recover dam- 
ages for a wrong” within the com- 
mon-law procedure act of 1860, giving 
the judge power to deprive plaintiff 


the wrongful detention.? 
sal modern rule, however, the action will lie not 
only where the original taking was lawful but also 
where it was tortious.” 


wrongful detention of the property.'” 
they were distinguished in that detinue was the 
proper action when defendant lawfully came into 
possession of the property, and replevin when de- 
fendant wrongfully acquired possession;!® and fur- 
ther that in replevin plaintiff was allowed to take 
possession of the property pending the action, upon 
the filing of a bond,!* while in detinue the prop- 
erty remained in the possession of defendant un- 
til after plaintiff established his right and proved 
the detention wrongful,t° and it was not necessary 


[§§ 1-3 


Under the almost univer- 


Originally 


The judgments in the actions are 


In detinue, if plaintiff recovers, he 
has adjudged to him the property, if it is to be 


of costs where he recovers a verdict 
for less than £5 in an action “for an 
alleged wrong, etc.’”’” Danby v. Lamb, 
11 C. B. N. S. 423, 103 ECL 428, 142 
Reprint 861. 

7. Morrow v. Norvell-Shapleigh 
Hardware Co., 165 Ala. 331, 332, 51 
S 766 [cit Cyc]; Crossfield v. Such, 
8 Exch. 159, 155 Reprint 1301. See 
Lucas v. Elliott, 9 CanLJ 147 (hold- 
ing that detinue is a personal action 
within U. C. Cons. St. c 19 § 55, and 
that therefore the division courts of 
Upper Canada have _ jurisdiction 
thereof). Compare Sessoms v. Tay- 
loe, 148 N. C. 369, 371, 62 SE 424 
(where the court said: “It is settled 
by numerous decisions of this court 
that, under our system of procedure, 
when thé/action is for the possession 
of personal property, or the value 
thereof, in the nature of the old ac- 
tion of detinue, the Court will in 
proper cases treat the action as for 
foreclosure of liens, and adjust the 
rights of the parties, either upon the 
evidence, or, if necessary, by a ref- 
erence to state an account”). 

Remedy in equity for recovery of 
specific personal property see Equity 
[16 Cye 49]. 

8 Knight v. Garden, 196 Ala. 516, 
71 S 715; Donahoo Horse, etce., Co. v. 
Durick, 195 Ala. 456, 69 S 545; Gos- 
sett v. Morrow, 187 Ala. 387, 65 S 
826; Morrow v. Norvell-Shapleigh 
Hardware Co., 165 Ala. 331, 332, 51 
S 766 [quot Cyc]; Pruett v. Gunn, 
158 Ala. 123, 48 S 492; Jesse French 
Piano, etc., Co. v. Bradley, 138 Ala. 
177, 35 S 44; Berlin Mach. Works v. 
Alabama City Furniture Co., 112 Ala. 
488, 20 S 418; Henderson v. Felts, 
58 Ala. 590; Fenner v. Kirkman, 26 
Ala. 650; Oliver v. McClellan, 21 Ala. 
675. Peirce “vv. Till, 39° Port. 1bt ss 
AmD 306; Rogers v. Whittle, (Ala. 
A.) 74 S 96; Wiard v. Semken, 2 App. 
(D. C.) 424; Robb v. Cherry, 98 Tenn. 
72, 38 SW 412; Tiefel x. Maxwell, 
(Tex. Civ. A.) 154 SW 319. 

9. See infra § 21. 

10. Distinction between detinue 
and debt see Debt, Action of § 2. 

11. Dame v. Dame, 43 N. H. 37. 
Aint Hickey v. Hinsdale, 12 Mich. 


13. Dame v. Dame, 43 N. H. 387; 
O’Shea v. Twohig, 9 Tex. 336. 

Manner of defendant’s acquiring 
possession see infra § 21. 
§ pila status of detinue see infra 
14. Dame v. Dame, 43 N. H. 87. 

15. Dame v. Dame, 43 N. H. 37; 
Young v. Edwards, 64 W. Va. 67, 60 
SE 992. 

16. Dame v. Dame, 43 N. H. 37. - 

Bonds and liability thereon see in- 
fra §§ 42, 106-127. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 3-6] 


had, or its value, together with damages for the } 


wrongful detention,!” while in replevin, where the 
declaration is in the detinet, plaintiff has adjudged 
to him the right of possession of the property and 
damages for its detention."® 

[§ 4] 2. Trover. Detinue and trover are dis- 
tinguished in that detinue lies for the recovery of 
the property itself, with damages for the wrongful 
detention, while the action of trover lies for the 
recovery of damages for the wrongful conversion 
of the property.1® A further distinction is that in 
detinue there is a continuing property in plaintiff 
and the wrong consists in withholding possession,?° 
while trover asserts that the goods originally be- 
longed to plaintiff and have been made the property 
of defendant by his wrongful eonversion.2! Thus in 
trover the property is vested in defendant from the 
conversion or commencement of the suit for its 
value,” and in detinue the property. does not vest 
in defendant until payment of the alternative 
value.2* Furthermore trover is founded upon a 
single act which is indivisible,2* while in detinue a 
separate action may be brought for the detention 
of each chattel.2° So a nonjoinder of parties plain- 
tiff in detinue is sufficient ground for a nonsuit or 
an arrest of the judgment,?® but in trover defendant 
is entitled only to a pro rata reduction in damages.?7 

17. Brown v. Ravenscraft, 88 Md. 


DETINUE 


Splitting causes of action see Ac- 
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[§ 5] 3. Trespass. A detention may be included 
in a trespass or conversion, but there may be a de- 
tention sufficient to support detinue, when there has > 
been neither a trespass nor a conversion.28 When 
by a single act there has been a trespass upon sev- 
eral chattels and plaintiff elects to proceed in tres- 
pass, he is bound to regard the act as indivisible, 
and cannot afterward split it up into several causes 
of action,?® while in detinue he may either sue 
separately for each chattel,®° or bring a single ac- 
tion for the recovery of them all.8! These actions 
are further distinguished in that the judgment in 
detinue is for the recovery of the property in spe- 
cie, if it is to be had, or its value, together with 
damages for the wrongful detention,?? while in tres- 
pass judgment results in damages merely.*? It is 
also held that in detinue a nonjoinder of parties 
plaintiff is ground for a nonsuit or an arrest of 
judgment,** but in trespass it entitles defendant to 
merely a pro rata reduction of damages.** 

[§ 6] C. Present Status of Remedy. The com- 
mon-law action of detinue has been superseded al- 
most entirely in the United States by statutory ae- 
tions for the recovery of specific personal property, 
or by the actions of trover and replevin as modi- 
fied by statute,** and has fallen into disuse in Eng- 


ete, St. R. Co., 90 Ala. 253, 7 S 910; 


216, 44 A 170. 

Judgment in detinue generally see 
infra §§ 84-98. 

+18. Brown v. Ravenscraft, 88 Md. 
216, 44 A 170. 

Judgment in replevin generally see 
Replevin [34 Cyc 1538]. 

19. Ala—Traun v. Wittick, 27 


Ala. 570; Wittick v. Traun, 27 Ala. 
562, 62 AmD 778. 
Cal.—Richards v. Morey, 133 Cal. 


437, 65 P 886; Kelley v. McKibben, 
54 Cal. 192. 

Ky.—Brocking v. O’Ryan, 129 Ky. 
S48, 112 SW 681. 

Y.—Allen v. Fox, 51 N. Y. 562, 
107 ‘AmR 641; Burnham vy. Pidcock, 
33 Misc. 65, 66 NYS 806 [aff 58 App. 
Div. 278, 68 NYS 1007]. 

Okl.—Leeper v. Hobart First Nat. 
Bank, 26 Okl. 707, 110 P 655, 29 
LRANS 747, AnnCas1912B 302. 

Tex.—Tiefel v. Maxwell, (Civ. A.) 
154 SW 319. 

“In trover, however, it is not the 
property or its possession which he 
seeks, but damages sufficient to cov- 
er its value while in replevin or 
detinue it is primarily the property 
which he is pursuing, and he takes 
a judgment for its value only in the 
absence of ability to secure the spe- 
cific articles . claimed.” Leeper v. 
Hobart First Nat. Bank, 26 Okl. 707, 
720, 110 P 655, 29 LRANS 747, Ann 
Cas1912B 302. 

[a] Detinue is a broader action 
than trover for by the judgment 
plaintiff is entitled to the property, 
if it is to be had, and, if not, the 
alternative value together with dam- 
ages for its detention, while in 
trover, plaintiff can recover damages 
only for the wrongful conversion. 
White v. Ross, 5 Stew. & P. (Ala.) 


123. 
rai Whitfield v. Whitfield, 44 Miss. 
Whitfield v. Whitfield, 44 Miss. 


54. 
21. 
54. 

Nature and elements of trover see 
Trover and Conversion [38 Cye 2007]. 
ae Whitfield v. Whitfield, 44 Miss. 

23. See infra § 93. 

24. Traun v. Wittick, 27 Ala. 570; 
Peay v. Traun, 27 Ala. 562, 62 AmD 


25. Traun v. Wittick, 27 Ala. 570; 
Wittick v. Traun, 27 Ala. 562, 62 
AmD 778 


Joinder of causes of action see 


Actions §§ 188-274. 


_ 
\ 


tions §§ 275-307 


26. Luke v. Marshall, 5 J. J. 
Marsh. ( Ky.) 353 
27. Luke v. AR Pas | 


Marshall, 
Marsh. (Ky.) 3. 

Joinder of parties in trover see 
Trover and Conversion [38 Cye 2064]. 

Damages in trover see Trover and 
Conversion [88 Cyc 2088]. 

28. Traun v. Wittick, 27 Ala. 570; 
Wittick v. Traun, 27 Ala. 562, 62 
AmD 778. 

[a] A warehouseman who receives 
goods from a person who obtained 
them by the commission of trespass 
and on demand refuses to deliver 
them to the owner is not liable to 
be sued in_ trespass. Trover or 
detinue is the appropriate action. 
Prince v. Puckett, 12 Ala. 832. 

{b] An action “for the recovery 
of the possession of one red steer’ 
forcibly taken by defendant is one 
in detinue or trover and not in tres- 
pass. Vinson v. Knight, 137 N. C. 
408, 49 SE 891. 


29. Traun v. Wittick, 27 Ala. 570; 
Wittick v. Traun, 27 Ala. 562, 62 
AmD 778. 


Splitting causes of action generally 
see Actions §§ 275-307. 

30. See supra § 4.. 

31. Wittick v. Traun, 27 Ala. 562, 
62 AmD 778. 


32. Traun v. Wittick, 27 Ala. 570; 
Wittick v. Traun, 27 Ala. 562, 62 
AmD 778. 

Judgment in detinue see infra 
§§ 84-98. 

33. Traun v. Wittick, 27 Ala. 570; 


Wittick v. Traun, 27 Ala. 562, 62 


AmD 778. See generally Trespass 
[88 Cye 1122, 1157]. 

34 Luke v. Marshall, 5 J. J. 
Marsh. (Ky. 53. 

35.' Luke vy. Marshall, 5 J. J. 
Marsh. (Ky.) 353 


Measure of damages as affected by 
prerthe interest see Trespass [38 

ye 1134]. 

36. See statutory provisions and 
eases infra this note. 

{a] In Alabama the statutory ac- 
tion for the recovery of chattels and 
specie differs from the common-law 
action of detinue only in the super- 
addition of certain statutory provi- 
sions and powers. Wright v. New 
England Mortg. Security Co., 127 Ala. 
213, 28 S 573; Shows v. Brantley, 127 
Ala. $52, 28 S$ 716; Keyser v. Maas, 
111 Ala. 390; Warren vy. Liddell, 110 
Ala. 232, 20 S 89; White v. Sheffield, 


Vinson v. Ardis, 81 Ala. 271, 2 S 879; 
Jones v. Anderson, 76 Ala. 427; Town- 
send v. Brooks, 76 Ala. 308; Jones vy. 
Pullen, 66 Ala. 306; Chandler v. Jones, 
56. Ala. 595; Glass v. Pinckard, 56 
Ala. 592; Wood v. Coman, 56 Ala. 283; 
Pickens v. Oliver, 29 Ala. 528. 

(b] In California, notwithstand- 
ing Code Civ. Proc. §§ 509-520 pro- 
vide an auxiliary remedy to a person 
suing to recover specific property by 
which he may secure possession be- 
fore trial, an action analogous to the 
common-law action of detinue may be 
maintained against a bailee who has 
wrongfully delivered plaintiff's prop- 
erty to a third person, without invok- 
ing the auxiliary remedy. Faulkner 


v. Santa Barbara First Nat. Bank, 
130 Cal. 258. 62 P 463. 
{[c] In Mlinois, the repeal of Rev. 


St. (1845) ec 32, providing that in 
actions of detinue, upon plaintiff’s 
filing an affidavit as therein pre- 
scribed, the clerk should issue a ca- 
pias against defendant, and regulat- 
ing the proceedings thereon, did not 


abolish the common-law right of 
action in detinue. Robinson v. Peter- 
son, 40 Ill. A. 132. 


] Im Minnesota, replevin has 
been substituted for detinue when the 
detention only and not the taking is 
wrongful. Coit v. Waples, 1 Minn. 
134 


fe] Im Missouri, since the code of 
July 4, 1849, the action of detinue 
has been abolished. Moore vy. Cham- 
berlin, 15 Mo. 238. 

{f] In New York.—‘“There were 
many technical rules in force relating 
to this form of action [detinue], 
which at times made proceedings un- 
der it difficult, and in 1788 a statute 
was passed in this state (1 R. L. 
1813, p. 13) to simplify the procedure. 

Afterwards the Revised Stat- 
utes prescribed the rules governing 
actions of replevin and the procedure 
therein. (Title 12, chap. 8, part 3) 
In the original note of the revisers 
is stated their intention to so extend 
the action of replevin ‘as to make it 
a substitute for detinue, and a con- 
current remedy in all cases of the 
unlawful caption or detention of per- 
sonal property, with trespass and 
trover.’”’ Sinnott v. Feiock, 165 N. Y. 
444, 446, 59 NE 265, 80 AmSR 736, 
53 LRA 565. 

{g] In Oregon.—This form of ac- 
tion and the mode of pleading adapt- 
ed to it no longer exist, but the rem- 
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land;®* but the principles underlying the common- 
law action are still of considerable importance, even 
in those states where the form of action hag been 


time the action is brought.4% 


edy it afforded, under a modified 
form, remains the same.” Quille v. 
Fook, 13 Or. 577, 585, 11 P 277. 

{h] In Texas the doctrine of the 
common-law action of detinue gov- 
erns in suits for specific property. 
O’Shea v. Twohig, 9 Tex. 336. 

{i] In West Virginia—(1) “By 
reason of the modification of the 
common-law principles governing the 
action of detinue, effected by our 
statute, extending to the plaintiff the 
right to have the officer take the 
property into his possession, by giv- 
ing a bond at the commencement of 
the action, or at any time before 
judgment the principles governing 
the common law remedy, known as 
the action of replevin, were engraft- 
ed upon the remedy of detinue. As 
far back as 1819, the action of re- 
plevin was narrowed down to a few 
cases. In 1849, it was abolished, with 
the intent that other remedies, previ- 
ously. existing and then adopted, 
should take its place. See Revisors 
Rep. Title 44, p 735.” Young v..Ed- 
wards, 64 W. Va. 67, 70, 60 SE 992. 
(2) The scope of detinue as a remedy 
has been enlarged and advanced by 
Code ec 102 (See Ed. [1891] p 723). 
Robinson v. Woodford, 37 W. Va, 377, 
16 SE 602. See also Replevin [34 
Cye 1342]; Trover and Conversion 
[38 Cye 1997]. 

87. Danley v. Edwards, 1 Ark. 437; 
In re Scarth, L. R. 10 Ch. 234, 

[a] Wager of law.—(1) The action 
of detinue “was formerly very little 
used in England, because the defend- 
ant was permitted to wage his law; 
that is, to exculpate himself on oath, 
and thereby defeat the plaintiff of 
his remedy, which privilege was orig- 
inally grounded on the confidence that 
the bailor reposed in the bailee, and 
the like, from which arose a strong 
presumption that the defendant was 
worthy of credit.” Danley v. Ed- 
wards, 1 Ark. 437, 444, 3 Blackstone 
Comm. p 152. (2) The above reason 
given by Blackstone for the wager 
of law being allowed in debt and 
detinue has been criticized as some 
one’s idle guess, due to mere igno- 
rance of the earlier history. Pollock 
Torts p 14. 

{b] Historical note.—“At common 
law the writ of execution in an action 
of detinue directed the sheriff to dis- 
train the defendant by his lands and 
ehattels until he should either pay 
the sum found by the verdict as the 
value of the goods detained or return 
the goods themselves. A choice was 
therefore given to the defendant 
which alternative he would adopt, 
and a plaintiff who wanted to re- 
cover his specific goods was driven 
into a Court of Equity. This was 
found inconvenient in practice, and 
an alteration was effected by the 78th 
section of the Common Law Proced- 
ure Act of 1854, which enabled the 
Courts of Common Law to make a 
positive order for the return of the 
specific goods.” In re Scarth, L. R. 
10 Ch.. 234, 44 L. J, Bankr. .29, 31. 

38. See cases inft’a this note. 

_{a]. In Alabama the statutory ac- 
tion for the recovery of property in 
specie (Code [1867] §§ 2942-2947) 
corresponds with the common-law 
action of detinue, and lies only when 
that action could have been main- 
tained, and is governed by the same 


DETINUE 


The 


rules, except as otherwise provided 
by statute, which govern the com- 
mon-law action. Rich v. Lowenthal, 
99 Ala. 487, 18 S 220; Johnson v. Mc- 
Leod, 80 Ala. 433, 2 S 145; Cooper v. 
Watson, 73 Ala. 252; Harris v. Hill- 
man, 26 Ala. 380. 

{b] In Iowa.—‘“This action has 
nearly fallen into disuse, and has 
given place to the more usual actions 
of replevin or trover. Still it is not 
forbidden by statute, nor is it alto- 
gether obsolete, and may therefore 
be maintained by our courts when 
properly instituted.’ Wright v. Ross, 
2 Greene (Iowa) 266. 

{c] In Maryland.—The purpose 
of the acts of 1856 c 112 was to 
simplify the forms of pleading and 
practice, and while it classifies and 
provides forms for actions of con- 
tract and tort, yet the distinctive 
nature of actions still remains, al- 
though the old forms have been abol- 
ished and new ones adopted. Under 
this statute the action for the re- 
covery of specific property and dam- 
ages for the detention thereof is 
practically the same as the common- 
law action of detinue. Stirling v. 
Garritee, 18 Md. 468. 

{d] In Texas.—‘Although we do 
not acknowledge the common-law 
forms of action, yet, when property 
is sued for, the principles of law 
defining and governing that action 
[detinue] must ‘be_ resorted to,” 
O’Shea v. Twohig, 9 Tex. 336, 342. 

39. Calhoun County.v,. Art Metal 
Constr. Co., 152 Ala. 607, 44 S 876; 
Cooper y. Watson, 73 Ala. 252; Small 
v. Wilson, 20 Ga, A. 674, 93 SE 518 
(holding that in the common-law ac- 
tion of detinue, the property sued for 
must have. been tangible, corporeal, 
personal property, capable of seiz- 
Dre: Stimson v. Smith, 1 Terr. L 


[a] Rule applied.—Detinue can- 
not be maintained to recover “a ferry 
boat with cables, pulley and other 
machinery used therewith,’ which 
were appurtenant to the ferry which 
was an easement arising in respect 
to land, and the fact that a mort- 
gage was executed upon the build- 
ings and other property above men- 
tioned did not make detinue the ap- 
propriate remedy. Stimson y. Smith, 
1 Terr, L. 183. ow 

Phacotaes in custodia legis see infra 


40. Whitfield v. Whitfield, 44 Miss. 
254; Todd yv. Crookshanks, 3 Johns. 
(N. Y.) 432; Hefner y. Fidler, 58 
W. Va. 159, 52 SE 518, 112. AmSR 
961, 3 LRANS 138. 

[a] A note after payment by the 
maker to the person entitled to re- 
ceive payment, a receipt being given 
to the maker, has no such value to 
the maker as will sustain an action 
of detinue by him therefor. Todd v. 
Crookshanks, 3 Johns. (N. Y.) 432. 

41. Southern Hardware, etc., Co. 
v. Lester, 166 Ala. 86, 52 S 328; 
Cooper v. Watson, 73 Ala. 252; J. J. 
Smith Lumber Co. v. Scott County 
Garbage Reducing, etc., Co., 149 Iowa 
272, 128 NW 389, 30 LRANS 1184; 
Morgan v. Lewis, 7 B. Mon. (Ky.) 
het Whitfield v. Whitfield, 44 Miss. 


[a] Money may be recovered 
where it is in such shape as to be 
capable of identification. Southern 
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abolished, the statutory actions being to a consider- 
able extent governed by the same fundamental prin- 
ciples as was the common-law action.** 


III. PROPERTY RECOVERABLE 


[§ 7] The action of detinue has been held to lie 
only for the recovery of personal property.*® 
property must have some value,*® and be capable of 
identification so as to be recoverable in specie,*? ca- 
pable of ownership,*? and be in existence at the 
Subject to these con- 


siderations, it has been held that detinue will lie 
for deeds,** leases,#® notes or other evidences of 
debt,** abstracts,*7 and muniments of title,*® patents 
to land,?? legal papers, insurance policies,®! let- 
ters,°” bank checks,°? and currency.®* The common- 
law action would not lie to recover corporate stock 


Hardware, etc., Co. v. Lester, 166 Ala. 
86, 52 S 328; Spence v. McMillan, 10 
Ala. 583; Morgan v. Lewis, 7 B. Mon. 
(Ky.) 248; Buller N. P. p 50; 5 
Comyns! Disv .p? 37g be ec: 

[b] Detinue does not lie to recov- 
er money under a general allegation 
that defendant owes it to plaintiff 
and unjustly detains it from him. 
Brown v. Ellison, 55 N. H. 556. 

{c] A bushel of grain or any art- 
icle that cannot in its nature be dis- 
tinguished from others cannot be re- 
covered. Wright v. Ross, 2 Greene 
(Iowa) 266 [cit 3 Blackstone Comm. 
p 152;. Coke Litt. p 286 LI]. 

{d] A contract for the sale of one 
hundred barrels of corn, in a crib 
containing a larger quantity, nothing 
being done to separate the part sold 
from the residue, does not vest in the 
purchaser a title on which he may 
maintain detinue for any part there- 


of. Warten v. Strane, 82 Ala. 311, 
8 S 231. 
fe] A revolver may be sued for. 


Wright v. Ross, 2 Greene (Iowa) 266. 

42. Bush v. White, 3 T. B. Mon. 
(Ky.) 100; Doodeward v. Spence, 6 
AustrCLR 406. 

{a] The dead body of a_ two- 
headed child preserved as a curiosity 
may be capable of ownership, and 
detinue will lie for its recovery. 
Tee v. Spence, 6 AustrCLR 


06. 

[b] Fxeed slaves are not recover- 
able in detinue since they are not 
subject to ownership. Bush v. White, 
3 T. B. Mon. (Ky.) 100. 

43. Lindsey v. Perry, 1 Ala. 203; 
eae v. Fenwick, 2 Dana (Ky.) 


Loss or destruction prior to action 
see infra §§ 26, 27. 

44. Stoker v. Yerby, 11 Ala. 322; 
Lewis v. Hoover, 1 J. J. Marsh. (Ky.) 
500, 19 AmD 120; Goodman vy. Boy- 
cott, 2 BB. & S.°1;,/110 ,BCh a, 127 
Reprint 974; Reeve v. Palmer, 5 C. B. 
N. S. 84, 94 ECL 84, 141 Reprint 33. 

45. Chilton v. Carrington,,15 C. B. 
95, 80 ECL 95, 139 Reprint 355. 

46. Ala.—Hicks v. Meadows, 193 
Ala. 246, 69 S 432; Cooper v. Watson, 


73 Ala. 252. 

Ill.—Robinson v. Peterson, 40 Ill. 
A. 132. 

Ky.—Lewis v. Hoover, 1 J. J. 
Marsh. 500, 19 AmD 120. 
PS empe S28 v. Turner, 37 Tenn. 

Va.—Myers v. Friend, 1 Rand. (22 
Va.) 12, (treasury note). 

47. Robb v. Cherry, 98 Tenn. 72, 
38 SW 412. 

48. Lewis v. Hoover, 1 J. J. Marsh. 
(Ky.) 500, 19 AmD 120. iy 

49. Cummings v. Tindall, 4 Stew. 
& P.,. (Ala.) 357. 

50. Anderson v. Passman, 7 C. & 
P. 193, 32 ECL 568. 


51. Robinson v. Peterson, 40 Ill. 
A. 132. 
52. Oliver v. Oliver, 11 C. B. N.S. 


139, 103 ECL 1389, 142 Reprint 748. 
Brown vy. Livingstone, 21 U. C. 
Q. B. 438. 

54. Southern Hardware, etc., Co. 
v. Lester, 166 Ala. 86, 52 S 328 (hold- 
ing that the issuance of checks to the 
payee having been fraudulently se- 
cured, and their payment as far as 
she was concerned being wrongful, 
the legal title to the money paid. in 
honoring such checks, and the right 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 7-8] 


as distinguished from the certificate evidencing such 


stock.55 


Things severed from the realty become personal 
property and belong to the owner of the land, who 
may maintain detinue for them,°* unless defend- 
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ant is in possession of the land from which they 


were severed, holding it adversely to plaintiff.°’ But 


mths 


where the chattel cannot be removed without injury — 
to the premises, detinue cannot be maintained for 


IV. RIGHT TO MAINTAIN DETINUE 


{§ 8] A. As Dependent upon Interest—l. In 
For plaintiff to recover in an action of 
detinue, he must show that at the commencement of 
the action he had a general or special property in the 
goods sued for with the right to the immediate pos- 
session.®® <A bailee,®° or a person holding the prop- 
erty under an order of court,*t has such interest 


General. 


to its immediate possession, is in the 
drawer, and the latter may recover it 
in detinue from payee, there being 
no question that the currency sued | 
for is the identical money delivered | 
to the payee by the banks). 

55. Small v. Wilson, 20 Ga. A. 
674, 93 SH 518. 

56. Adler v. Prestwood, 122 Ala. 
367, 24 S 999; Leatherwood v. Sulli- 
van, 81 Ala, 458, 1 S 718; Street v. 
Nelson, 80 Ala. 230; Cooper v. Wat- 
son, 73 Ala: 252; Carpenter v. Lewis, 
6 Ala. 682. See generally Fixtures 
[19 Cye 1033]. 

57. Adler v. Prestwood, 122 Ala. 
367, 24 S 999; Cooper v. Watson, 73 
Ala. 252. 

58. Calhoun County v. Art Metal 
Constr. Co., 152 Ala. 607, 44 S 876; 
Pemberton v. King, 13 N. C. 876; 
McFadden v. Crawford, 36 W. Va. 
671, 15 SE 408, 32 AmSR 894. 

{a] Where fixtures are sold as 
personalty under an attachment, the 
purchaser cannot maintain detinue to 
recover them. McFadden v. Craw- 
ford, 36 W. Va. 671, 15 SE 408, 32 
AmSR 894. 

[b] Changed to realty.—If the 
goods claimed to have been detained 
were so annexed to the realty as to 
change them from personalty to real- 
ty, it is for defendant to show the 
fact. Plaintiff need not negative it. 
Calhoun County v. Art Metal Constr. 
Co., 152 Ala. 607, 44 S 876, 

[ec] A levy by a sheriff on a fix- 
ture which cannot be removed with- 
out injury to the premises is not 
such a severance from the realty as 
will give him a special property in 
it sufficient to support an action of 
detinue for its possession. Pember- 
ton Vv. King, 13 N. C. 376. 

59. Ala.—Dickey v. Vaughn, 73 S 
507; Cain v. Key, 195 Ala.'105, 70 S 
845; Howell v. Home Nat. Bank, 195 
Ala. 73, 70 S 686; Donahoo Horse, 
etc., Co. v. Durick, 193 Ala. 456, 69 
S 545; Minge v. Clark, 193 Ala. 4477, 
69 S 421; Johnson v. New Enterprise 
Co., 163 Ala. 468, 50 S 911; Ryall v. 
Pearson, 148 Ala. 668, 41 S 673; Jesse 
French Piano, ete., Co. v. Bradley, 138 
Ala. 177, 35 S 44; Bolton v. Cuthbert, 
132 Ala. 403, 31 S 358, 90 AmSR 914; 
State Bank v. Barnes, 82 Ala. 607, 
2 S 349; Russell v. Walker, 73 Ala. 
315; Seal v. Edmondson, 73 Ala. 295, 
49 AmR 51; Cooper v. Watson, 73 Ala. 
252; Huddleston v. Huey, 73 Ala. 215; 
Jackson v. Rutherford, 73 Ala. 155; 
Gafford v. Stearns, 51 Ala. 434; Fos- 
ter v. Chamberlain, 41 Ala. 158; Reese 
v. Harris, 27 Ala. 301; Stoker v. Yer- 
by, 11 Ala. 322; Louisville, ete, R. 
Co. v. Parish, (A.) 75 S 638; Rogers 
v. Whittle, (A.) 74 S 96. 

Ga.—Mitchell v. Georgia, ete., R. 
Se 111 Ga. 760, 36 S 971, 51 LRA 


_ TiL-Robinson v. Peterson, 40 TIl. 
‘Ky.—Miller v. Phillips, etc., Co., 44 

SW 430, 19 Kyl 1805. 
Miss.—Whitfield v. Whitfield, 44 
14 


Miss. 254. 

Mo.—Schulenberg v. Campbell. 
Mo. 491; Ramsay v. Barcroft, 2 Mo. 
151; Melton v. McDonald, 2 Mo. 465, 
22 AmD 437. 

fis C. J.—32] 


Nebr.—Grand Island Banking Co. 
v. Grand Island First Nat. Bank, 34 
Nebr. 93, 51 NW 596. 

N. C.--O’Neal v. Baker, 47. N. C. 
168; Huntly. v.. Ratliff, 27 N, Co 542; 
Wade v. Edwards, 1 N. C. 549. 

Tenn.—Robb v. Cherry, 98 Tenn. 
72; 38 SW 412. 

Va.—Sinclair v. Young, 100 Va. 284, 
49 SE 907 

W.. Va. —Wayne v. Cyphers, 80 
W: Va. 336,°92 SH 590; Hefner v. 
Fidler, 58 W. Va. 159, 52 SH 513, 112 
AmSR 961, 3 LRANS 138; Robinson 
v. Woodford, 37 W. Va. 377, 16 SH 
602; Burn v. Morrison, 36 W. Va. 423, 
15 SE 62. 

; ange gt eh v. Handelaar, [1892] 

Newfoundl.—London, ete., Bank v. 
Commercial Bank, 7 Newfoundl. 854. 

Sask.—Churchill v. MacRae, 7 
Sask. L. 190. 

{a] An incoming officer has no 
such interest in the property pertain- 
ing to his office as will sustain an 
action by him against his predeces- 
sor for the recovery of such prop- 
erty. Sinclair v. Young, 100 Va. 284, 
40 SE 907. 

{b] Unconditional right. — Plain- 
tiff must aver and prove title and 
right of possession, unconditional 
and not subject to some special right 
or interest of defendant therein. 
Wayne v. Cyphers, 80 W. Va. 3386, 
92 SE 590. 

{c] Plaintiff asserting an out- 
standing lien is not entitled to im- 
mediate possession of the chattel as 
against a person who in good faith 
paid a part of the price thereof be- 
fore notice of such lien. Donahoo 
Horse, ete., Co. v. Durick, 193 Ala. 
456, 69 S 545. 

{d] Right of owner of land to 
property found thereon.—Where an 
owner of land has the right to exer- 
cise a control over it and to prevent 
unauthorized interference, and some 
article, abandoned by its true owner, 
is found by a stranger, either upon 
or beneath the surface of the land, 
the presumption is that the right to 
possession of the article found is in 
the owner of the land, and not in 
the finder. South Staffordshire Wa- 
ter Co, v. Sharman, [1896] 2 Q. B. 44 
(holding that landowner may main- 
tain detinue against finder). 

fe] The recipient of a letter ac- 
quires a sufficient property therein 
to sustain an action of detinue 
against the writer, where the latter 
regains possession of such letter,even 
though such possession is regained 
by lawful means. Oliver _v. Oliver, 
11°C. BX Nv S: 139, 108) BCL 139, 142 
Reprint 748. 

{f] Right of possession under 
stipulation between parties——A dis- 
pute having arisen between plaintiff 
and defendant as to the right to 
certain personal property, a compro- 
mise was made by which defendant 
gave his note to plaintiff, which stip- 
ulated that the title to the property 
should vest in plaintiff until the pay- 
ment of the note, whereupon the 
property was to go to defendant. It 
was held that the stipulation to the 
note gave plaintiff the right of pos- 


as will support detinue; however, a mere executory 
agreement to deliver property does not give the per- 
son such an interest as will support detinue.*? 
person who purchases property and gives his note 
for the purchase price cannot maintain detinue to 
recover the note on the discovery of such fraud as 
would entitle him to rescission of the contract.%* 


A 


session and was sufficient to author- 
ize him to maintain detinue for the 
Pe AR - Jones v. Pullen, 66 Ala. 


{[g] A person having no beneficial 
interest, but only a special property, 
may maintain detinue for it. Glas-+ 
cock v. Hays, 4 Dana (Ky.) 58. 

Cross references: 

Adverse possession see infra § 31, 

Defendant’s possession generally see 
infra §§ 24-29 

Effect of loss, transfer or destruction 
of the property pending the action 
see infra §§ 25-27. 

Equitable interest see infra § 16. 

Joint ownership of property see in- 
fra § 15. 

Married woman’s right to sue for 
‘separate property see Husband and 
Wife [21 Cye 1538]. 

Right of husband to sue for property 
of wife at common law see Hus- 
band and Wife [21 Cye 1532]. 

60. Noles v. Marble, 50 Ala. 366; 
Walker v. Lauderdale, 17 Ala. 359; 
Traylor v. Marshall, 11° Ala. 458; 
Stoker v. Yerby, 11 Ala. 322; Glas- 
cock v. Hays, 4 Dana (Ky.) 58; Boyle 
v. Townes, 9 Leigh (86 Va.) 158. 

[a] Reason for rule.—‘‘A person 
having no beneficial interest, but only 
a special property in a chattel, may 
maintain detinue for it, and should, 
if he recover, have a judgment in the 
alternative, for the entire value of 
the absolute property; because a 
bailee may, in consequence of the 
privity of contract, express or im- 
plied, be entitled to restitution of 
possession from a stranger, and be- 
cause a recovery and acceptance of 
the assessed value by the bailee is 
for the bailor and would bar an 
action by him for the same or any 
subsequent detention.” ° Glascock v. 
Hays, 4 Dana (Ky.) 58, 60. 

Actions by bailees generally see 
Bailments § 116 et seq. 

61. Wade v. Edwards, 1 N. C. 549; 
Craig v. Shedden, 1 F. & F. 553. 

fa] An agent may sue his princi- 
pal in detinue where the principal 
obtains from the agent documents in 
a cause which are in the custody of 
the court and which have been in- 
trusted by the court to the agent on 
the condition that he would return 


them. Craig v. Shedden, 1 F. & F, 
553. 

62. Minge v. Barrett Bros. Ship- 
ping Co., 10 Ala. A. 592, 65 S 671; 


Berry v. Berry, 31 Iowa 415. 

[a] Dlustrations—(1) An agree- 
ment, in consideration of acceptance 
of a draft to allow the acceptor to 
hire a barge at a reduced rate and 
to forfeit it to the acceptor if the 
draft was not retired, being merely 
an executory contract and not a 
mortgage, pledge, or sale, detinue 
could not be maintained on breach of 
the agreement. Minge v. Barrett 
Bros. Shipping Co., 10 Ala. A. 592, 
65 S671. (2) An agreement on the 
part of a debtor to deliver as secur- 
ity to his creditor certain personal 
property will not enable the latter 
to maintain detinue therefor in case 
of its nondelivery. Berry v. Berry, 
81 Iowa. 415. 

63. Hefner v. Fidler, 58 W. Va. 
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[§ 9] 2. Effect of Termination of Interest, The 
termination of plaintiff’s right or interest in the 


property pending the action will 
prosecution of the suit, except as 


costs,** since this interest or right must exist at 
the time of trial as well as at the time the action 
was brought;°® but the voluntary sale of the prop- 
erty by plaintiff after it came into his possession, 


by giving bond, does not defeat 


cover,®® since the recovery by plaintiff, in such ease, 
would inure to the benefit of his vendee.°? 

B. As Dependent upon Legal Title °’— 
The legal title to personal property 
usually carries with it the right to its possession, 


[§ 10] 
1. In General. 


and hence is sufficient to sustain 


recovery thereof,®® unless someone else has a special 
interest entitling him to its possession,’?° The action 
may be maintained by a remainderman,™ or rever- 


199, 52 SH 112 AmSR 961, 8 
LRANS ‘188, 

64. Dozier v. Joyce, 8 Port. (Ala,) 
303; Whitfield v. Whitfleld, 44 Miss, 
264, 268. 

“The defendant may show title in 
a third person at the time of insti- 
tuting the suit in bar of the action, 
or that the plaintift’s title ceased, 
pending the action, in bar of the fur- 
ther prosecution of the suit, except 
as to the cost and damages.” Whit- 
fleld v. Whitfield, supra [quot Cole 
v. Conolly, 16 Ala, 271, 279, and cit 
Dozier v. Joyce, supra], 

Damages in detinue 
§§ 99-104, 

65. Whitfleld v. Whitfield, 44 
eee: Sheppard v. Hdwards, 8 


[a] Reason for rule.—'It is one 
of the peculiar features of the action 
of detinue, that when judgment is 
for the specific property or its alter- 
nate value, payment of the value 
vests title in the defendant, which 
is defeated where title has passed to 
third parties, or, as in the case at 
bar, where title in either party ts 
rendered impossible or illegal by 
operation of law.” Whitfleld v. Whit- 
fleld, 44 Miss. 254, 268, 

Cross references: 

Abatement and revival generally see 

Abatement and Revival § 230 et 


seq. 

Effect of loss and destruction of the 
property pending the action see in- 
fra §§ 26, 27. 

Joint interest in property see infra 


518, 


see infra 


Miss. 
Noe, 


§ o. 

Pleading matters arising after issue 
joined see infra § 58, 

66. ren v. Colller, 105 Ala, 581, 


16 8/921, 
8 gazotten v. Collier, 105 Ala, 581, 


68. Property lost by gambling seo 
Gaming [20 Cye 956}, 

69, Ala.—Montgomery v. Patter+ 
son, 162 Ala. 125, 49 S 1027: Mer- 
chants’ Nat. Bank v, Bales, 148 Ala, 
279, 41 S 516; Bolton v. Cuthbert, 
182 Ala. 408, 81 S 858, 90 AmSR 914: 
Greene vy. Lewis, 85 Ala, 321, 4 8 740, 
7 AmSR 42; Graham vy. Myers, 174 
Ala, 432; Moore v. Parks, 61 Ala, 409, 

Kye—MecDowell v. Hall, 2 Bibb 610. 

Mass,—Towle vy, Lovet, 6 Mass, 894, 

Miss.-Whitfleld v, Whitfleld, 44 
Miss. 254, 

Tonn.—-Rob v, Cherry, 98 Tenn. 72, 
88 SW 412. 

W. Va.—MeGinnis— v, 29 
Lae ae nee oa 

Qng.—FHall v, hite, 8 GC. ¢ » 186, 
OT IE age aor Die 

Ta The t to, the possession of 
muniments of tte usually follows 


Savage, 


the title to the property. Cummings 
v, Tindall, 4 Stew. & P, (Ala.) 857; 


Towle v. Lovet, 6 Mass, 894; Robb v. 
Cherry, 98 Tenn, 72, 88 SW 412 (hold. 
ing that where a mortgagor furnished 
the mortgagee with an abstract of 
title to the property, and thereafter, 


DETINUE 


prevent further 
to damages and 


his right to re- 


detinue for the 


having purchased a portion of the 
property at the mortgage’ sale, but 
the mortgagee having purchased the 
greater portion, borrowed the ab- 
stract from the mortgagee, the latter 
could) maintain detinue therefor); 
Hall, v. White, 8 C. & P. 186, 14 HCL 
4 


90, 

{b] If a bailee is deprived of his 
possession during the term by a third 
person, and thereupon notifies his 
bailor, that he declines to sue for the 
recovery, and requests the latter to 
sue, the bailor may maintain detinue 
against such third person without 
waiting for the termination of the 
balilment, Sims v. Boynton, 82 Ala, 
8538, 70 AmD 640, 

[ec] Property taken from thief.— 
Where a person arrested for theft 
of goods other than money turned 
over to the sheriff a bag of money, 
admitting that it belonged to a cer- 
tain person, and consenting to the 
delivery thereof to him, it was held 
that such person had a sufficient title 
to maintain detinue against the sher- 
iff who had no better title. Spence 
v. MeMillan, 10 Ala, 5838. 

[d] Interest in patent.—The orig- 
inal patentees of a certain invention 
may maintain detinue to recover the 
letters patent against a person to 
whom they had assigned a one-third 
interest therein and to whom they 
had delivered the letters patent In 
order that a sale might be made, 
such person having failed to effect 
a sale thereof, In reo ey [1892] 
1 Ch, 104, 66 L, 'T. Rep. N. 8. 40. 

[eo] Where property has been ex- 
changed with the owners’ consent, 
the poner received in exchange 
may be recovered in detinue by the 
owner of the property given in ex- 
change. McGinnis v. Savage, 29 
W. Va, 862, 1 SW 746. 

[f] A trespasser on land cannot, 
by taking actual possession thereof 
and planting crops thereon, acquire 
such a title to the crops as will sus- 
tain an aetion of detinue by him 
arainst the owner of the land, if the 
latter In the course of husbandry 
harvests and removes such crops. 
face i v. Tucker, 106 Ala, 819, 17 
S 8856, 

70. Boulden v. Wstey Organ Co.,, 
92 Ala. 182, 9 S 288: Graham vy, 
Myers, 74 Ala, 482; Craig v. Shedden, 
1B. & BF, 668, 

[a] A life estate in personal prop- 
erty, derived under a trust whereby 
the trustee holds the legal title for 
the benefit of remaindermen, subject 


to the right of use and enjoyment 
by the life tenants, is sufficient to 
deprive the trustee of the right to 


Immediate possession of the property, 
and hence ae eannot, in the lifetime 
of the life tenants at least, maine 
tain detinue arainst a purehaser from 
the life tenants. Humphries v. Daw- 
son, 88 Ala. 199, 

71. Miles v, Allen, 28 N, C. 88. 
Actions by remaindermen generally 
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sioner,’? when his interest has become absolute; and 
property deposited in escrow may also be recovered 
by the party contingently entitled thereto,’ if he 
has performed the condition of deposit.™ 

Heirs and devisees. 
the contrary,’ the title to personalty, during admin- 
istration, vests in the executors or administrators, 
and not in the heirs or devisees;*® and a distributee 
who never has had possession before administration 
was granted or distribution made has not such title 
as will sustain detinue.’? 
title to maintain an action in detinue for timber 
cut from lands belonging to the estate, where the 
executors fail to do so,’* and heirs may maintain 
the action for muniments of title to real estate 
which has passed to them.7° 

Where title to the property has not passed from 
the owner,®® as in case of a conditional sale,®* or 


In the absence of statute to 


Devisees have sufficient 


see states [16 Cyc 657]. 

72, Dunn v. Choate, 4 Tex. 14 
(holding that a reversioner may 
maintain detinue after the termina- 
tion of the particular estate, but 
must show a valid title in the grantor 
of the reversion). 

Actions by reversioners generally 
see Wstates [16 Cyc 663]. 

73. Carter v. Turner, % Sneed 
(Tenn,) 178. 

Actions to enforce contract of es- 
crew generally see Wscrows [16 Cye 

74. Reynolds v. Waddell, 12 U. C, 
Q. B. 9 (holding that a party to an 
escrow who has not performed the 
condition of deposit cannot maintain 
an action against the depositary for 
the chattels to be delivered to him), 

75 Worten v, Howard, 10 Miss, 
527, 41 AmD 607. 

[a] In Mississippi the common- 
law rule has been changed by How- 
ard & H. St. p 112, and a legatee 
has sufficient title to the legacy as 
will enable him to maintain detinue 


for its possession. Worten v. How- 
ard, 10 Miss. 527, 41 AmD 607. 
76. See Descent and Distribution 


§ 140; Mxecutors and Administrators 
(18 Cyo 172, 853). 

Right of executor or administrator 
to maintain detinue see infra § 13. 

77. Reese v. Harris, 27 Ala, 301, 

78. Leatherwood y, Sullivan, 81 
Ala, 4568, 1 S 718. 

[a] A devisee of slaves may main- 
tain detinue therefor against a party 
taking them from his possession 
without showing that he had ob- 
tained possession of them with con- 
sent of the executor, slaves being 
made realty by statute. Grimes v, 
Grimes, 2 Bibb (Ky.) } 

79. Cummings v. Tindall, 4 Stew. 
& P. (Ala.) 857; Towle v. Lovet, 6 
Mass. 894; Hall v. White, 3 C. & P. 
186, 14 HCL 490. But see Towers v, 
Davys, 1 Vern, Ch. 479, 28 Reprint 
605 (holding that an heir is not en- 
titled to see any deeds in the hands 
of a jointress, without confirming her 
jointure, although the jointure was 
made after marriage). 

80. oore v. Parks, 61 Ala, 409. 

fa] | Tiustration—Where a_ third 
person shipped fixtures for a build- 
ing to his own order which were 
received and placed in the building 
by his agent, and the contractors 
subsequently abandoned the uncom- 
pleted work, in the absence of evi- 
dence that defendant obtained the 
fixtures under a contract of pur- 
chase from such third person, the 
title thereto remained in the latter 
person entitling him to maintain 
detinue, Calhoun minis ( v. Art Met- 
al Constr. Co,, 152 Ala, 607, 44 S 876 
Boulden v. Mstey Organ Co., 
. 182, 9 8 288; Love v. Crook, 
A cit Bryant The ree Fy 6 
Munft. (20 a.) 281; eGinnis v. 
Savage, 29 W. Va. 362, 1 SH ‘746; 
Marey v. Pierce, 4 Terr, L. 246, 


For later cases, developments and changes in the law aoe ou mulative ‘Annotations, same title, page and note number, 
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where the property has been obtained from him by 


_fraud,®? or mistake,** or theft,®* or 
consent or authority,®®> or seized 


levy,8°> he may maintain detinue for the recovery 


thereof. 


When a chattel is converted, and the conversion 
is known to the owner, he cannot by sale transfer 
the title to another so as to enable the latter to 


sue in his own name.*? 


Adverse possession for the period prescribed by 
the statute of limitations as a bar to an action for 
‘the recovery of personalty gives the adverse pos- 
sessor sufficient title to maintain detinue against any 
one who wrongfully detains the property.®® 

[§ 11] 2. Superiority of Plaintiff’s Title. 
a general rule in an action of detinue plaintiff must 


[a] A conditional vendor who has 
reserved title in himself until pay- 
ment may maintain detinue for the 
property even though such contract 
is void by reason of the vendor’s 
failure to comply with a state stat- 
ute authorizing him to do business 
in the state, the reason being that 
any one having a legal title may 
maintain detinue unless some one 
else has a superior right of posses- 
sion, and the contract of sale being 
void, defendant cannot claim right of 
possession thereunder. Boulden_ v. 
Estey Organ Co., 92 Ala. 182, 9 S 283. 

[b] An executory contract of sale, 
reserving legal title in the seller, 
does not pass the title of the prop- 
erty to the buyer, although the prop- 
erty is delivered to the buyer, and 
hence the seller may recover such 
property in detinue against the buyer 
or any one claiming under him. Love 
v. Crook, 27 Ala. 624. 

Remedies of seller generally see 
Sales [35 Cyc 697, 708]. 

82. Southern Hardware, etc., Co. 
v. Lester, 166 Ala. 86, 52 S 328; 
Mansell v. Israel, 3 Bibb (Ky.) 510. 

[a] Money fraudulently obtained 
on checks.—Where a payee fraudu- 
lently procures the issuance of 
checks, their payment as far as the 
payee is concerned is wrongful and 
the legal title to the money paid 
thereon and the right to its immedi- 
ate possession is in the drawer of 
the checks, and it may be recovered 
in detinue from the payee, there be- 
ing no question but that the curren- 
cy sued for was the identical money 
delivered to the payee by the bank. 
Southern Hardware, ete., Co. v. Les- 
ter, 166 Ala. 86, 52 S 328. 

[b] Where a sale has been in- 
duceq by fraud, the seller may sue 
the purchaser in detinue; but if the 
property has passed to an innocent 
purchaser for value without notice, 
the first seller cannot recover it in 
detinue unless the first sale was ab- 
solutely void ab initio. Mansell v. 
Israel, 3 Bibb (Ky.) 510. 

83. Goff v. Golt, 5 Sneed (Tenn.) 
(holding that where a person 
surrenders property under mistake of 
fact, he may recover it in detinue 
from the person to whom it was so 
surrendered). 

84. Myers v. Friend, 1 Rand (22 

Va.) 12. 
{a] MTlustration.—A treasury note 
which was stolen from the mails and 
coming by a series of indorsements 
into the hands of a bona fide assignee 
may be recovered in an action of 
detinue brought by the owner thereof 
against the holder. Myers v. Friend, 
1 Rand (22 Va.) 12. 

85. Merchants’ Nat. Bank v. Bales, 
148 Ala. 279, 41 S 516; Morton v. 
Stone, 30 U. C. Q. B. 158. 
Miller v. Phillips, ete., 
430, 19 KyL 1805 (holding that in 
an action to recover a piano which 
in some unexplained way disappeared 
from the store of plaintiffs, the testi- 
mony showing that defendant had no 
reason to doubt the title of the per- 
son from whom he bought, and plain- 
tiffs failing to show that some em- 


S 
\ 


DETINUE 


sold without his 
by a wrongful 


As 


ployee authorized to do so might not 
have sold the piano, the court should 
have instructed the jury that if the 
piano was sold by a duly authorized 
employee, and the employee failed to 
report the sale, plaintiffs parted with 
the title, and cannot recover). 

[a] MTlustrations.—(1) Where de- 
fendant’s agent obtained possession 
of the property sued for without the 
consent of the owner or any one au- 
thorized to bind him, the owner had 
the right to reclaim the property 
wherever found, and could maintain 
detinue therefor. Merchants’ Nat. 
Bank v. Bales, 148 Ala. 279, 41 S 516. 
(2) Where a servant, without author- 
ity, sold property in his charge, the 
master may maintain detinue against 
the purchaser without tendering a re- 
turn of the consideration received by 


the servant. Morton v. Stone, 30 
UC: Q.18; 7168 

86. Owings v. Frier, 2 A. K. 
Marsh. (Ky.) 268, 12 AmD 393. 


Property in custody of the law see 
infra § 33. 
poh Dunklin v. Wilkins, 5 Ala. 199, 

“Tf the owner of a personal chattel 
is not in actual possession, but it 
is withheld by another, and the own- 
er, ignorant of the fact, under such 
circumstances parts with his title, it 
is conceived the purchaser would 
succeed to his rights; but if the 
owner is dispossessed by one, bona 
fide claiming title, and the fact of 
dispossession and bona fide claim is 
known to, or communicated to him, 
his title is changed into a chose in 


action, which cannot be transferred 
or conveyed to another.” Dunkin v. 
Wilkins, supra. 


Actions by assignees of choses in 
action see Assignments § 176 et eq. 

88. Stanley v. Harl, 5 Litt. (Ky.) 
281, 51 AmD 56. 

Adverse possession as defense of 
action of detinue see infra § 31. 

89. Brack v. Wood, 11 La. Ann. 


512. 

Title in third person see infra § 36. 
Be Brack. v. Wood, 11 La. Ann. 

91. Assignees of chattel mortgage 
see Chattel Mortgages § 432. 

Chattel mortgagee see Chattel 
Mortgages § 301. 

92. Trustees generally see Trusts 
(39-=Cye-1]. 

93. Parsons v. Boyd, 20 Ala. 112; 
Chambers v. Maudlin, 4 Ala. 477; Ba-~ 
ker v. Washington, 5 Stew. & P. 
(Ala.) 142; Wade v. Edwards, 1 N. C. 
549; Hundley v. Calloway, 45 W. Va. 
516, 31 SE 937. 

fal Surviving trustee. — When 
personal property is conveyed by 
deed of trust to two trustees with 
power to sell and pay the debts in- 
tended to be secured, the survivor 
of the trustees has the entire legal 
title to the property and may main- 
tain detinue for its recovery. Par- 
sons v. Boyd, 20 Ala. 112. 

[b] A special property as trustee, 
derived from the order of a court 
of another state accompanied by pos- 
session under the order, is sufficient 
to maintain detinue. Wade v. Hd- 
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recover on the strength of his own title,8® and can- 
not recover on the weakness of that of defendant.?? 

[§ 12] 3. Persons Holding Legal Title for Spe- 
cial Purposes °1—a,. Trustees.°” 
tain detinue to recover the trust property,®? whether 
the property is conveyed to him as security for a 
debt,°* or for the use of another.®® 
has become due he may maintain the action even 
against the grantor.®® 

[§ 13] b,. Executors and Administrators.°7 
executor or administrator has a sufficient special 
property in the personalty belonging to the estate 
to maintain detinue for the recovery thereof.®8 
Where he has had actual possession of the property, 
he may maintain the action in his individual right. 
And he must sue in his own name where the deten- 


A trustee may main- 


After the debt 


An 


wards, 1 N, C: 549. 

94. Brock v. Headen, 13 Ala. 370; 
Hundley v. Buckner, 14 Miss. 70. 

[a] Evidence. —Where a trustee 
to whom a slave has been conveyed 
as a security for a debt institutes 
an action of detinue against a person 
not a party to the deed, for the re- 
covery of such slave, the recital in 
the deed of trust and the production 
of the note to secure which the negro 
was conveyed will be prima facie evi- 
dence of the bona fides of the debt 
thus secured. Hundley v. Buckner, 


14 Miss. 70. 

95. O’Neill v. Henderson, 15 Ark. 
235, 60 AmD 568; Hundley v. Buck- 
ner, 14 Miss. 70; Crenshaw v. An- 


thony, Mart. & Y. (Tenn.) 102. 

96. Brock v. Headen, 13 Ala. 370. 
97. Cross references: 

Abatement and revival of actions 
‘generally see Abatement and Re- 
vival. 1 C. J. p 15. 

Revival of action by representative 
see infra § 41. 

Right of executor or administrator 
to recover personal property of 
estate generally see Hxecutors and 
Administrators [18 Cye 354]. 

98. Ala.—Leatherwood v. Sullivan, 

81 Ala. 458, 1 S 718; English v. Mc- 

Nair, 34 Ala. 40; Lay v. Lawson, 23 


Ala. 377; Walker v. Lauderdale, 17 
Ala. 3859; Cummings v. Tindall, 4 
Stew. & P. 357; Grice v. Jones, 1 
Stew. 254, 


Ky.—Cox v. Robertson, 1 Bibb 604, 

Mass.—Towle v. Lovet, 6 Mass. 394. 

N. C.—Green vy. Kornegay, 49 N.C. 
66, 67 AmD 261; Wade v. Edwards, 1 
N. C. 549. , 

Va.—Hughes v. Clayton, 3 Call (7 
Va.) 554. 

[a] Timber cut from wild and un- 
cultivated lands belonging to the es- 
tate may be recovered by the execu- 


tor. Leatherwood v. Sullivan, 81 Ala. 
458, 1 S 718. 
{b] Detinue for muniments of 


title—Although the heir is entitled 
to the possession of muniments of 
title to real estate which has de- 
scended to him, and may, in the ab- 
sence of statutory provision to the 
contrary, sue the executor or admin- 
istrator therefor, the executor or ad- 
ministator may sue a stranger for 
muniments of title, especially where 
there is a statute making the de- 
cedent’s real estate liable, in the 
event of a deficiency of personal 
property, to pay debts. Cummings v. 
Tindall, 4 Stew. & P. (Ala.) 357; 
Towle -v. Lovet, 6 Mass. 394. 

[ce] Slaves. — (1) Detinue for 
slaves, although made realty by stat- 
ute, could be maintained by an exec- 
utor, there being also a statute mak- 
ing them liable for the testator’s 
debts. Cox v. Robertson, 1 Bibb 
(Ky.) 604. (2) An executor empow- 
ered to sell slaves could not, where 
slaves were made realty by statute, 
maintain detinue to recover them 
from the heirs. Dean y. Dean, 7 T. 
B. Mon. (Ky.) 304. 

99. Ikelheimer v. Chapman, 32 
Ala, 676; Cox v. McKinney, 32 Ala. 
461; Sims v. Boynton, 32 Ala. 353, 
70 AmD 540; Walker v. Lauderdale, 
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tion complained of is after the death of his testator 
or intestate;? but where he has never had actual pos- 
session, he must rely on his right to the property 
in his representative capacity.2 However, proof of 
fiduciary capacity is not necessary unless it is de- 
nied by plea.? 

Where an administrator lends property to another 
in violation of his duty as administrator, he eannot, 
on account of such violation, sue the lender in det- 
inue.* 

[§ 14] 4. Title by Estoppel.© Plaintiff in det- 
inue may be estopped by his previous conduct to as- 
sert title to the property. Thus where the owner 
holds out another as authorized to pledge property 
belonging to him,’ or where he has made an execu- 
tory agreement to release the property sued for,§ 
he will be estopped to maintain detinue for the 
property. Likewise defendant may be estopped to 
deny plaintiff’s title? as where he disclaims title 
to the property in his possession and holds it out 
as belonging to the estate of another, and action is 
commenced by the administrator of such estate.?° 

[§ 15] 5. Joint Title or Interest. Whether the 
interest upon which plaintiff relies is the legal title 
or a special property or interest, his interest must 


DETINUE 


| 


[§$§ 18-15 


be entire and exclusive, a joint interest being in- 
sufficient to enable him to maintain detinue without 
the joinder of the other parties in interest.1! Thus 
one partner cannot maintain an action to recover 
property belonging to the partnership, sinee an 
individual member has no separate or exclusive 
right to possession.1S Where, however, one of sev- 
eral joint owners has a special property entitling 
him to the possession of the property, he may main- 
tain detinue for the recovery thereof, notwithstand- 
ing the interest of his codwners in the legal title.™ 
So, one who acquires all of the outstanding interest 
of his codwner before action was brought may main- 
tain detinue.t® It has also been held that detinue 
will lie, even though a third person owned a part of 
the chattel sought to be recovered, where defend- 
ant was not entitled to the possession of any part 
thereof1® But where one of two joint devisees dies, 
detinue cannot be maintained for the bequest be- 
fore an administrator has been appointed for his 
estatet* 

Termination of interest of a codwner.'S If it ap- 
pears that one of the plaintiffs has been divested of 
his interest either before suit was brought or 
pending the action,*° it will defeat recovery. 


17 Ala. 359; Thomas v. Tanner, 6 T. 
B. Mon. (Ky.) 52. 
1. Melton v. McDonald, 2 Mo. 45, 


22 AmD 437 (holding that a deten-| 
tion from an administrator furnishes | 


a cause of action in detinue in favor 
of the administrator personally, and 
not in his representative capacity). 
2. Ikelheimer v. Chapman, 32 Ala. 
676; Cox v. McKinney, 32 Ala. 461. 
3. Willis v. Willis, 6 Dana (Ky.) 
at Hughes v. Clayton, 3 Call (7 Va.) 


Issues, proof, and variance see in- 
fra §§ 62-68. : 

4 Lawson v. Lay, 24 Ala. 184. 

5. Estoppel generally see Estop- 
pel [16 Cyc 670]. 

6. Franklin v. Hart, 7 J. J. Marsh. 
(Ky.) 338; Garth v. Howard, 5 C. & 
P. 346, 24 ECL 599. See Castellain v. 
Thompson, 13 C. B. N. S. 105, 106 
ECL 105, 143 Reprint 41 (holding that 
the owner of property is not estopped 
to maintain detinue therefor in the 
absence of a showing that he stated 
to defendant that the property was 
owned by another or that the person 
that defendant claims made such a 
statement was authorized by him so 
to do). 

7. Garth v. Howard, 5 C. & P. 346, 
24 ECL 599. 

8. Franklin v. Hart, 7 J. J. Marsh. 
(Ky.) 338. 

9. Traun v. Keiffer, 31 Ala. 136; 
Miller v. Jones, 26 Ala. 247. 

[a] Tlustrations.— (1) Mere si- 
lence upon which no action has been 
predicated, no liability incurred, and 
from which no loss has been sus- 
tained, will not estop defendant from 
denying plaintiff's title. Traun v. 
Keiffer, 31 Ala. 136. (2)- Under the 
acts of 1882-1883 p 31, providing that 
in suits where plaintiff’s title is de- 
rived from a mortgage, defendant 
may put in issue the amount due 
thereon, and that should the verdict 
be for plaintiff then on payment of 
such amount and costs defendant may 
retain the property, a suggestion by 
defendant that plaintiffs derive title 
from a mortgage admits that plain- 
tiffs have title, unless it has been 
divested by payment of the debt. 
Thompson v. Greene, 85 Ala. 240, 
4 S$ 735. 

[b] The surrender of the property 
to the sheriff and the payment to him 
in money of the assessed value of 
other property, in obedience to an 
execution issued upon a judgment in 
detinue, which judgment is  there- 
after reversed, is no’ admission or 


| Bell v. 


acknowledgment of plaintiff's title. 
Traun v. Keiffer, 31 Ala. 136. 

10. Miller v..Jones, 26 Ala, 247. 

11. Williams v. Lay, 184 Ala. 54, 
63 S 466; Thomason v. Silvey, 
Ala. 694, 26 S 644; Sloan v. Wilson, 
117 Ala. 583, 28 S 145; Vinson v. Ar- 
dis, 81 Ala. 271, 6 S 879; Graham v. 


Myers, 74 Ala. 432; Frierson vy, Frier- | 


son, 21 Ala. 
20 Ala. 112; 


549; Parsons v. Boyd, 
Price vy. Talley, 18 Ala. 
21; Miller v. Batman, 11 Ala. 609; 
Hogan, 1 Stew. (CAla.) 536; 
Rogers vy. Whittle, (Ala. A.) 74 S 96; 
Carlyle v. Patterson, 3 Bibb (Ky.) 
93. See also Bolton v. Cuthbert, 132 
Ala. 403, 31 S 358, 90 AmSR 914 
(dist Russell v. Russell, 62 Ala. 48; 
Smyth v. Tankersley, 20 Ala. 212, 56 
AmD 193; Permeter v. Kelley, 18 Ala. 
716, 54 AmD 177 
trover holding that an action by one 
tenant in common against his co- 


tenant can be maintained only where | 
there is a conversion, wholly to his | 


own use by the tenant sued, by a sale 
of the chattel)]. 

[a] 
sons agree to raise a crop, one to 
furnish the land and stock, and the 


123 | 


(both actions of | 


Dlustration.— Where two per-_| 


other the labor, it being understood | 


that the crop is to be equally divided 
between them, the parties are either 
tenants in common or the relation of 
landlord and tenant exists, and the 
one furnishing the land cannot main- 
tain detinue against the other for 
his share of the crop. Tate v. Cody- 
Roe see le ipy Co., 11 Ala. A. 350, 66 S 

[b] Where the claimant claimed 
under a mortgage, proof of a mort- 
gage to a firm of which he is a mem- 
ber, without any proof that he is 
the sole member thereof, or that he 
has recbived an asignment of the 
mortgage, is insufficient to sustain 
the claim: Shows v. Brantley, 127 
Ala. 352, 28 S 716. 

{c] Pledge by codwner.—Where a 
pledgee is entitled to possession of 
property as against one of two joint 
owners, the joint owners cannot re- 
cover it from him in detinue. Rogers 
v. Whittle, (Ala.) 74 S 96. 

12. Williams v. Lay, 184 Ala. 64, 
63S sete Vinson v. Ardis, 81 Ala. 271, 


2S 87 

13. Wiliams v. Lay, 184 Ala. 54, 
63 S 466; Vinson v. Ardis, 81 Ala. 
271, 2 S 879. 

{a] Partnership crop. — Where 
plaintiff and defendant were partners 
in raising a crop, plaintiff cannot 
maintain detinue until his part has 


been divided or set apart, Williams v. 


Lay, i84 Ala. 64, 638 S 466. 

Actions in respect to artnership 
property generally see ainerehin 
[30 Cye 556). 

14. Pierce v. Jackson, 56 Ala, 599; 
Kirk v. Kirk, 3 Dana (Ky.) so AXE 
berg v. Hand@elaar, [1893] 


202. 

{a] Thus, a partner who,. by ex- 
press stipulation in the articles of 
partnership for the cultivation of a 
farm, has a lien on the produce of 
the farm, ete., to secure the payment 
of his gopartner’s notes for a half 
interest, and is authorized to control 
the crops grown on such farm ex- 
clusively and to sell the cotton, may 
maintain in his own name an action 
of detinue for the cotton. Pierce vy. 
Jackson, 56 Ala. 599. 

(b] Joint owners may by special 
agreement invest one of them with a 
special possessory interest sufficient 
to sustain detinue. Pierce vy. Jack- 
son, 56 Ala. 599. 

15. Freeman v. Speegle, $3 Ala. 
191, 3 S 620 (holding that, where 
plaintiff acquires his codwner's in- 
terest before the action is brought, 
he may maintain detinue against the 
bailee of the latter), 

16. Morningstar v. Stratton, 121 
Ala. gt 25 S 578. 

fa] Dlustration.-— Plaintiff! was 
entitled to,recover a bicycle, although 
a third person owned the tires there- 
on, where defendant had no interest 
whatever in the machine. Morning- 
star v. Stratton, 121 Ala, 487, 25 S 


573 
Miller v. Eatman, 11 Ala. 609; 

Bell v. Hogan, 1 Stew. (Ala.) 586, 
542 (where the court said: “One of 
the brothers [devisees] died before 
he arrived at the age of twenty-one; 
and although he left no issue, his 
rights could only descend to his heirs, 
through his legal representative, and 
the record does not disclose who is 
such legal representative, The in- 
terest, if divided in any possible way, 
would destroy the action in detinue”) 

Revival of action see infra § 41. 

18. Effect of Cee ye of inter- 
est generally see supra 

19. Lewis v. Night, 8 Litt, oie 
223; Nyberg v..Handelaar, [1892] 
Q. B. 202; Atwood v. Ernest, 18 C. B. 
881, 76 ECL 881, 188 Reprint 1449. 

20. Whitfield v. Whitfield, 44 Miss. 
254; Sheppard v. Edwards, 8 N, C. 
186. 


[a] Ilustration.—A joint interest 
acquired by a third person pending 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Action between joint owners. 


owner is entitled to the possession of the property, 
detinue will lie against his codwner for wrongfully 


detaining the possession thereof.?+ 


held that a person having a joint interest in a deed,?? 
or a grant of arms,?® cannot maintain detinue against 
the joint owner having the possession thereof. 

[§ 16] 6. Equitable Interest.*+ 
interest in personalty is not alone sufficient’ to sus- 
tain detinue for the. recovery thereof,?> and this 
rule is also applicable to a claim interposed by a 
person not a party to the action.?® Likewise detinue 
will not lie by a person holding merely an equitable 
lien,?* or an equitable title resting on an unexecuted 


executory contract.?§ 


action will defeat the action, as 
where plaintiff sued in detinue for a 
slave, under a right derived from 
one who had a life interest in it, and 
pending the suit such person died, 
anq plaintiff and defendant and oth- 
ers thereupon became joint owners 
of the slave, it was.a good defense 
to the action. Whitfield v. Whitfield, 
44 Miss. 254. 


21. Raybourne v. Shakers’ Soc., 
30 SW 622, 17 KyL 143. 
[a] Tlustration.—Where one of 


two joint owners of a stallion, which 
was purchased under an agreement 
whereby each owner was to have con- 
trol of him during alternate years, 
has kept him longer than the terms 
of the contract allow, the other own- 
er may maintain an action of detinue 
to recover possession. Raybourne v. 
Shakers’ Soc., 30 SW 622, 17 KyL 1438. 

232. Foster wv. Crabb, 12 Ci; B) 136, 
74 ECL 136, 138 Reprint 853. 

[a] Title to the deed is ambula- 
tory between those who may have an 
interest in and may have occasion to 
use it, and each is entitled to keep 
the deed from the other only so long 
as he actually retains it in his cus- 
tody. Foster v. Crabb, 12 C. B. 136, 
74 ECL 136, 138 Reprint 853. 

23. Stubs v. Stubs, 1 H. & C. 257, 
158 Reprint 881. 

[a] Thus, where a party obtained 
a grant of arms for himself and the 
descendants of his brother, and 
thereafter died, bequeathing all his 
property to his wife, it was held that 
the descendants of the brother could 
not maintain detinue against the 
widow for the recovery of the grant 
of arms, such grant being a sort of 
family document in which every 
member of the family was interested, 
and whoever was in possession there- 
of being entitled to keep it. -Stubs v. 
Stubs, 1 H. & C. 257, 158 Reprint 881. 

24. Of defendant see infra § 30. 

25. Ala.—Hicks v. Meadows, 193 
Ala. 246, 69 S 432; Butler-Kyser Mfg. 
Co. v. Central of Georgia R. Co., 190 
Ala. 646, 67 S 393; Wetzler v. Kelly, 
83 Ala. 440, 3 S 747; Alabama State 
Bank v. Barnes, 82 Ala. 607, 2 S 349; 
Jones v. Anderson, 76 Ala. 427; Gluck 
v. Cox, 75 Ala. 310; Jackson v. Ruth- 
erford, 73 Ala. 155; Columbus Iron 
Works Co. v. Renfo, 71 Ala. 577; 
Wilkinson v. Ketler, 69 Ala. 435; 
Grant v. Steiner, 65 Ala. 499; Rees v. 
Coats, 65 Ala. 256 [overr dictum to 
ey ee Brown v. Coats, 56 Ala. 

Iowa.—Berry v. Berry, 31 Iowa 415. 
epee maar tie v. Poague, 4 B. Mon. 
PAIRS renee v. 14 


Miss. i 
N. C.—Jones v. Strong, 28 N. C. 


367. 
MO oe v. Mabry, 6 Yerg. 
Eng.—Barton v. Gainer, 3 H. & N. 
887, 157 Reprint 520 (where in an 
action by an executor to recover rail- 
way debentures defendant was al- 
lowed to defend on the ground that 
the testator had given her the de- 
bentures, although the gift was in- 
effectual under the railway act to 
transfer the beneficiary interest in 


\ 
\ 


Buckner, 


DETINUE : 
[§ 17] 


—1l. In General. 


Where a joint 


But it has been 


An equitable 


[§ 18] 2. 
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C. As Dependent upon Prior Possession 


Prior possession of personal prop-: 


erty is not essential to the right to maintain detinue 
for the recovery thereof,?° for, as previously stated, 
any one having a general or special interest in 
the property which entitles him to the immediate 
possession thereof may maintain the action.2° How- 
ever, in the absence of prior possession he must 
have the legal title or special property accompanied 
with the right of immediate possession.®+ 
Effect of Prior Possession. 
one person wrongfully dispossesses another of per- 
sonal property, the prior possession of the party 
whose possession is disturbed is sufficient to entitle 


Where 


him to maintain detinue against the wrongdoer.®? 


such debentures). See also Rum- 
mens v. Hare, 1 Ex. D. 169 (holding 
that where a _son insured his life 
and delivered the policy and premium 
receipts to his mother with the in- 
tention that she should obtain the 
benefit of the insurance, his admin- 
istrator could not maintain detinue 
against the mother for the insur- 
ance policy, although the gift thereof 
to her was insufficient to transfer to 
her the beneficial interest therein). 

Austr.—Turner v. New South 
Wales Mont de Piete Deposit, etc., 
Co., Ltd., 10 AustrCLR 539. 

[a] A cestui que trust cannot 
maintain detinue for a deed under 
which he claims against one to whom 
the trustee has delivered the deed to 
be kept for him. Foster v. Crabb, 
12 C. B. 136, 74 ECL 136, 138 Re- 
print 853. But see Robinson v. 
Brock, 1 Hen. & M. (11 Va.) 212 
(holding that where property is con- 
veyed to a trustee for the use of a 
certain person, such person may 
after the death of the trustee main- 
tain detinue for the property). 

26. Butler-Kyser Mfg. Co. v. Cen- 
tral of Georgia R. Co., 190 Ala. 646, 
67 S 3893 (holding that Code [1907] 
§ 6039 does not change the rule that 
an equitable title will not support 
detinue even when the claim is in- 
terposed by a third person), 

27. Johnson v. New JHnterprise 
Co., 163 Ala. 463, 467, 50 S 911; Jones 
v. Anderson, 76 Ala. 427; Jackson v. 
Rutherford, 73 Ala. 155. 

“A lienor or other equitable holder 
has no ‘such title as would sustain 
detinue, and a system, at law, would 
be at least incongruous that per- 
mitted one whose title was not suf- 
ficient to maintain detinue to defeat 
an action by one whose right to the 
possession of the chattel was su- 
perior.” Johnson v. New Enterprise 
Co., supra. 

[a] A verbal mortgage being void 
under the statute of frauds, where 
the vendor in a verbal contract of 
sale retakes the property after hav- 
ing delivered it to the vendee, he 
cannot, in an action of detinue by the 
vendee, defend on the ground that it 
was stipulated in the contract of sale 
that the property should stand good 
for itself until it was paid for. Barn- 
hill v. Howard, 104 Ala. 412, 16 S 1. 

[b] Reservation of a lien on per- 
sonalty gives only an equitable title, 
not sufficient to support a statutory 
action in the nature of detinue. Jones 
v. Anderson, 76 Ala. 427. 

[c] A parol agreement by a debt- 
or that certain personal property be- 
longing to him “should stand good 
for his indebtedness,” not accom- 
panied by a delivery or change of 
possession, does not convey the legal 
title, but creates an equitable lien 
merely, which will_not support an 
action of detinue. Jackson v. Ruth- 
erford, 73 Ala. 155 

Right of action by mortgagee gen- 
erally see Chattel Mortgages § 301. 

28. Minge v. Barrett Bros. Ship- 
. 10 Ala, A. 592, 65 S 671. 

‘ McKinney, 32 
Ala. 461; Hinton v. Nelms, 13 Ala. 
222; Haynes v, Crutchfield, 7 Ala. 189. 


ce aa en v. Peterson, 40 Ill. 


Ky.—Pool v. Adkisson, 1 Dana 110; 
Meriwether v. Booker, 5 Litt. 254; 
Smart v. Clift, 4 Bibb 518; McDowell 
v. Hall, 2 Bibb 610; Tunstall v. Mc- 
Clelland, 1 Bibb 186. 

Eng.—Goodman v. Boycott, 2 B. & 
S. 1, 110 ECL 1, 121 Reprint 974. 

Newfounal. London, ete., Bank v. 
Commercial Bank, 7 Newfoundl. 854. 

[a] Detinue for deed to mort- 
gaged property.—Where a mortgagor, 
pursuant to the surrender clause in 
the mortgage, delivered to the mort- 
gagee a paper purporting to be the 
deed to the mortgagor, but which 
was in fact a mere forgery, and aft- 
erward delivered the true deed to a 
third person as security for an ad- 
vance, it was held that the mort- 
gagee might maintain detinue 
against such third person for the 
recovery of the deed, although the 
third person had no notice of the 
previous’ transaction. Newton  v. 
Beck, 3 H. & N. 220, 157 Reprint 452. 

30. See supra § 8 

31. Gwin v. Emerald Co., (Ala.) 
78 S 758; Clem v. Wise, 133 Ala. 403, 
ss 986; Elston v. Roop, 133 Ala. 
331, 82 S 129; Martin Mach. Works 
v. Miller, 182 Ala. 629, 32 S 305; 
Shows v. Brantley, 127 Ala. 352, 28 
S 716; State Bank v. Barnes, 82 Ala. 
607, 238 349; Vinson v. Ardis, 81 Ala. 
271, 2S 879; Russell v. Walker, 73 
Ala. 315; Jackson v. Rutherford, 73 
Ala. 155; Jones v. Pullen, 66 Ala. 306; 
Foster v. Chamberlain, 41 Ala. 158; 
Reese v. Harris, 27 Ala. 301; Parsons 
v. Boyd, 20 Ala. 112; Raybourne Vv. 
Shakers’ Soc., 30 SW 622, 17 KyL 
143: McDowell v. Hall, 2 Bibb (Ky.) 
610; Peck v. Webber, 8 Miss. 658; 
Justice v. Moore, 69 W. Va. 51, 71 SE 
204, AnnCas1912D 17. And see cases 
supra § 8. 

32. Ala.—Blair v. Williams, 159 
Ala. 655, 49 S 71; Hardison v. Plum- 
mer, 152 Ala. 619, 621, 44 S 591; 
Huddleston v. Huey, 73 Ala. 215; 
Gafford v. Stearns, 51 Ala, 434; Mil- 
ler v. Jones, 26 Ala. 247; Shomo v. 
Caldwell, 21 Ala. 448; Phillips v. Mc- 
Grew, 13 Ala. 255; Miller v. Eatman, 
11 Ala. 609; Traylor v. Marshall, 11 
Ala. 458; Stoker v. Yerby, 11 Ala. 
322: Dozier v. Joyce, 8 Port. 303; 
Cammack v. Lavender, 9 Ala. A. 443, 
63 S 686. 

Ky.—Townsend v. Burton, 24 SW 
1069, 15 KyL 648; Tanner v. Allison, 


A. 


3 Dana 422. 
La.—Brack v. Wood, 11 La. Ann. 
512. 


Miss.—Berry v. Hale, 2 Miss. 315. 

Nebr.—Grand Island Banking Co. v. 
Grand Island First Nat. Bank, 34 
Nebr. 93, 51 NW 596. 

Tex.—Calvit v. Cloud, 14 Tex. 53. 

Va.—Mortimer _ v. Brumfield, 3 
Munf. (17 Va.) 122. 

“The plaintiff proved a possession 
at the time of the taking and upon 
which he could recover in detinue, 
as against a wrongdoer, and was en- 
titled to a judgment unless the de- 
fendants established a title in them- 
selves or in one with whom_ they 
were connected.” Hardison y. Plum- 
mer, supra, 
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However, such possession must be in plaintiff’s own 
right, and not as agent of another.’ Prior pos- 
session is sufficient furthermore to sustain detinue 
by the prior possessor against any one who cannot 
show a superior right of possession.’4 The reason 
of this rule seems to be that possession of personalty 
raises a prima facie presumption of ownership.*® 
But in some jurisdictions it has been held that if 
it appears on the trial that plaintiff, although in 
possession, is not in faet the owner, and that the 
property belongs to a third person, who is known, 
the presumption of title inferred from possession is 
rebutted, and plaintiff cannot recover.8® As against 
a claimant setting up a bona fide claim to the prop- 
erty proof of a wrongful prior possession on the 
part of plaintiff is not sufficient to sustain the ac- 
tion.*? 

[§ 19] D. Demand **—1. In General. Origi- 
nally the action of detinue was commenced by the 
issuance of a precipe, commanding defendant to 
show cause why the property sued for should not 

[a] Where an administrator made 


a sale without an order of court: to 
that effect, it was held that, although 


DETINUE 


ing same property.—In detinue for 
cattle claimed by plaintiff, while 
rightfully in its possession by virtue 


[§§ 18-19 


be delivered to plaintiff. This precipe was a de- 
mand for the property, and defendant could avoid 
all liability by delivering the property, and no other 
demand was necessary, a summons or ecapias being 
issued in the event of defendant’s failure to return 
the property. After the practice of issuing a pre- 
cipe ceased, the rule that a previous demand is not 
essential to the right to maintain detinue was still 
adhered to.8° The rule therefore as generally an- 
nounced is that no previous demand upon the party 
in possession is necessary,*° especially where defend- 
ant acquired possession unlawfully,*! since the sery- 
ice of the writ, in most cases, is considered a suffi- 
cient demand.*? Where, however, defendant law- 
fully acquired possession of the property, a demand 
is essential to the termination of the relation under 
which it is held and a condition precedent to the 
right to maintain detinue.‘* But where a bailee has 
improperly permitted a third person to take posses- 
sion of the property before suit brought, the bailor 
may maintain detinue without making a prior de- 
ake no demand is necessary). 


. C—Jones v. Green, 20 N. C. 
488; Sheppard v. Edwards, 3 N. C. 


a purchaser at such sale did not take 
a good title, still he might maintain 
an action of detinue against the 
wrongdoer for the tortious taking of 
such purchased property. Traylor v. 
Marshall, 11 Ala. 458. 

{b] Possession of infant.—In an 
action of detinue brought in behaif 
of an infant for a slave where it 
appeared that the slave had been giv- 
en to the infant, and left by the 
donor with the infant’s mother for 
his benefit, the father being dead, the 
possession by the mother was to be 
considered the possession of the in- 
fant. Mortimer v. Brumfield, 3 Munf. 
(17 Va.) 122. 

33. Mitchell v. Georgia, etc. R. 
po 111 Ga. 760, 36 SE 971, 51 LRA 


fa] Reason for rule—‘“A mere 
agent or servant, having no special 
property therein, cannot, on bare 
possession alone, maintain an action 
to recover goods from a person 
wrongfully in possession; and this 
for the reason that his possession is 
that of his principal.” Mitchell v. 
Georgia, etc., R. Co., 111 Ga. 760, 
767, 36 SE 971, 51 LRA 622. 

34. Hardison v. Plummer, 152 Ala. 
619, 44 S 591; Jones v. Anderson, 76 
Ala. 427; Huddleston v. Huey, 73 Ala. 
215; Folmar v. Copeland, 57 Ala. 588; 
Miller v. Jones, 26 Ala. 247; Robinson 
v. Peterson, 40 Ill. A. 132; Grand 
Island Banking Co. v. Grand Island 
First Nat. Bank, 34 Nebr. 93, 51 NW 


596; Maxier v. Hawk, 233 Pa. 316, 
$22, 82 A 251, AnnCasi1913B 559 [cit 
Cye]. Compare Fowler v. Norman, 


2 Humphr. (Tenn.) 384 (holding that 
where slaves that had been commit- 
ted to a jailer as runaways made 
their escape before the lapse of the 
twelve months necessary to give him 
a lien on them, he could ‘not sustain 
detinue for their recovery from a 
person who had obtained possession 
of them). 

fa] TWustration. — Where goods 
are delivered to one person for de- 
livery to another, the former may 
maintain detinue for them. Robinson 
v. Peterson, 40 Tll. A. 132. 

{b] Possession by a lienor, having 
also the right of possession by vir- 
tue of his lien, entitles him to main- 
tain detinue against any one disturb- 
ing his possession. Gafford  v. 
Stearns, 51 Ala. 434; Bryan v. Smith, 
22 Ala. 534 (holding that a lienor in 
possession and entitled to posses- 
sion may maintain the action against 
a sheriff who levied on the property 
under an attachment by the creditors 
of the owner of the property). 

[ce] As between mortgagees claim- 


of a chattel mortgage, to have been 
wrongfully taken and converted by 
defendant, who also claimed under a 
chattel mortgage, an instruction that 
plaintiff to recover must show by a 
preponderance of the evidence that 
the right to possession which it 
claims by vjrtue of its mortgage 
was stronger and superior to the 
right of defendant to possession un- 
der his mortgage, is proper. Grand 
Island Banking Co. v. Grand Island 
seyk as Nat. Bank, 34 Nebr. 93, 51 NW 
6 


35. Traylor v. Marshall, 11 Ala. 
458; Grand Island Banking Co. v. 
Grand Island First Nat. Bank, 34 
Nebr. 938, 51 NW 596. 

36. Cole v. Conolly, 16 Ala. 271; 
Grand Island Banking Co. v. Grand 
Island First Nat. Bank, 34 Nebr. 93, 


51 NW 596; O’Neal v. Baker, 47 
Ny CP 68? 
[a] Beason for rule.—‘“It would 


be manifestly wrong to allow the 
plaintiff in such a case to recover 
the value of the property; for the 
real owner may immediately recov- 
er the value against the defendant, 
and the former judgment would be 
no defence.” O’Neal v. Baker, 47 
N. C. 168, 169. 

37. O’Donnell v. Burbridge, 20 La. 
Ann. 387. 

38. Necessity of demand to recov- 
er damages for the wrongful deten- 
tion see infra § 103. 

39. Marr v. Kibel, 15 D. C. 577; 
Cole v. Cole, 4 Bibb (Ky.) 340; Tun- 
stall v. McClelland, 1 Bibb (Ky.) 186. 

40. Ala.—Hall v. Chapman, 35 Ala. 
553; Gardner v. Boothe, 31 Ala. 186; 
Lawson v. Lay, 24 Ala. 184; Brock 
v. Headen, 13 Ala. 370; Dunn v. Da- 
vis, 12 Ala. 135; Bell v. Pharr, 7 Ala. 
807; Vaughn v. Wood, 5 Ala. 304; 
Chappell v. Falkner, 11 Ala. A. 382, 
66 S 890; Hodges v. Kyle, 9 Ala. A. 
449, 63 S 761, 763 [cit Cyc]; Black 
vy. Slocumb Mule Co., 8 Ala. A. 440, 
62 S 308. % 

Ark.—MeNeill v. Arnold, 17 Ark. 
154; ONeill v. Henderson, 15 Ark. 
235, 60 AmD 568. 

D. C.—Marr v. Kiibel, 15 D. C. 577. 

Ky.—Gentry v. McKehen, 5 Dana 
34; Jones v. Henry, 3 Litt. 46; Cole 
v. Cole, 4 Bibb 340; Cox v. Robert- 
son, 1 Bibb 604; Tunstall v. McClel- 
land, 1 Bibb 186 [overr Cobb v. Gor- 
den, decided 1807]. 

Miss.—Whitfield v. Whitfield, 44 
Miss. 254; Carraway v. MecNeice, 1 
Miss. 5388. 

Mo.—Schulenberg v. Campbell, 14 
Mo. 491. See also Irwin v. Wells, 1 
Mo. 9 (holding that where possession 
is acquired without privity of con- 


186; Anonymous, 3 N. C. 136 [overr 
Elwick v. Rush, 1 Hayw. 28]. ; 

Tex.—Dunn v. Choate, 4 Tex. 14. 

[a] Where the separate property 
of the wife was levied upon and sold 
for the husband’s debts, no demand 
is necessary to entitle the trustee 
to recover against the purchaser in 
an action of detinue. O'Neill v. Hen- 
derson, 15 Ark. 235, 60 AmD 568. 

41. Hall v. Chapman, 35 Ala. 553; 
Chappell v. Falkner, 11 Ala. A. 382, 
66 S 890; Hodges v. Kyle, 9° Ala. A. 
449, 454, 63 S 761 [cit Cyc]; ONeill 
v. Henderson, 15 Ark. 235, 60 AmD 
568; Robinson v. Keith, 25 Iowa 321. 
But see Dunham vy. Troy Union R. 
Co., 1 *tAbb. Dec. | (N. Y.) 565, 3 
Keyes 543, 3 Transcr. A. 67 (holding 
that, where railroad ties were taken 
by the direction of a director of a 
railroad company, a demand upon 
him was sufficient to authorize the 
maintenance of an action of detinue 
against the railroad company). 

[a] Bona fide claim of ownership 
of defendant in detinue does not 
change the rule that demand is not 
necessary where original taking is 
unlawful. Chappell v. Falkner, 11 
Ala. A. 382, 66 S 890. 

42. Worthington v. A. G. Rhodes, 
etc., Co., 145 Ala. 656, 39 S 614; Bell 
v. Pharr, 7 Ala. 807; Vaughn v. 
Woods, 5 Ala. 304; Oden v. Stubble- 
field, 2 Ala. 684; Chappell v. Falkner, 
11 Ala. A. 382, 66 S 890; Black v. 
Slocumb Mule Co., 8 Ala. A. 440, 62 
S_ 308; Gentry v. McKehen, 5 Dana 
(Ky.) 34; Cole v. Cole, 4 Bibb (Ky.) 
340; Cox v. Robertson, 1 Bibb (Ky.) 
604; Tunstall v. McClelland, 1 Bibb 
(Ky.) 186. See also Jones v. Henry. 
3 Litt. (Ky.) 46 (holding that on trial 
of detinue under a general issue no 
demand is necessary); Carraway v. 
McNeice, 1 Miss. 538, 540. 

“We consider that the law is now 
well settled by repeated decisions 
of this court, that in the action of 
detinue, the bringing of the suit isa 
sufficient demand.” Carraway v. Mc- 
Neice, supra. 

[a] If the relation of bailor and 
bailee does not exist between the par- 
ties in respect to the property, the 
service of the writ in detinue is a 
sufficient demand. Andalusia Bank 
v. Freeman, (Ala.) 75 S 325. 

43. Ala.—Andalusia Bank v. Free- 
man, 75 S 325; Hall v. Chapman, 35 
Ala. 553; Gardner v. Boothe, 31 Ala. 
186; Lawson v. Lay, 24 Ala. 184; 
Foster v. Johnson, 13 Ala. 379; Brock 
v. Headen, 13 Ala. 370; Grice v. Jones, 
1 Stew. 254. : 
ae nae tte v. Sevier, 7 Yerg. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 19-23] 


mand.** So where the person having possession sets 
up an adverse claim to the property, prior demand 


is not necessary.*® 


[§ 20] 2. Who May Make Demand. Where a 
prior demand is necessary it may be made by an 
agent,*® or by a person legally empowered to repre- 


[§ 21] A. Taking, Detention, and Possession of 


Defendant—1. Wrongful Taking, 


ern rule the manner in which defendant acquired 
possession of the property is immaterial,°° although 
under the earlier rule he-must have come into pos- 


session lawfully.>? 


[§ 22] 2. Wrongful Detention—a. In General. 
Since the gist of the action is the wrongful deten- 
tion of the property,>? any one who wrongfully de- 
tains the personal property of another may be sued 


Eng.—Clayton v. Le Roy, [1911] 
2K. B. 1031. 

Ont.—Lintner v. Lintner, 6 Ont. L. 
643, 2 OntWR 1117. . 

Sask.—McLeod v. Scramlin, 3 Sask. 
L. 155 (conditional sale). 

‘Demand before suit brought is not 
necessary to the maintenance of an 
action of detinue, except in cases 
where possession has been lawfully 
acquired and a demand is essential 
to the termination of the relation- 
ship under which it is held.” Chap- 
pell v. Falkner, 114 Ala. A. 382, 385, 
66 S 890. 

{a] MTlustrations.—(1) In an ac- 
tion of detinue for a slave hired to 
continue in the possession of defend- 
ant until demanded, a special demand 
Was necessary. Grice v. Jones, 1 
Stew. (Ala.) 254. (2) Where goods 
are hired at a certain rate per month, 
and are to be returned whenever de- 
manded, the owner may demand them 
back in the middle of a month, and, 
on refusal to return, may maintain 
detinue. Leader v. Rhys, 2 F. & F. 
399. (3) Detinue for property levied 
on in attachment proceedings cannot 
be maintained against the attachment 
plaintiff without a previous demand 
upon him by the claimant, showing 
the nature of such claimant’s claim 
to the property. Clark v. Orr, 11 U. 
Cc. Q. B. 436. (4) Where a third per- 
son left a mare with defendant as 
bailee, to be fed and kept for an 
indefinite but short time. Hunter v. 
Sevier, 7 Yerg. (Tenn.) 127. (5) 
Where a wife sued her husband in 
detinue and no demand was made for 
delivery of the property prior to the 
writ, it was held that the action 
could not be maintained and was dis- 
missed. Lintner v. Lintner, 6 Ont. L. 
643, 2 OntWR 1117. 

[b]. Where in contract of partner- 
ship defendant, one of the partners, 
was bailee of the property in contro- 
versy, he was not in default until 
demand for property had been made 
upon him. Williams v. Lay, 184 Ala. 
64,63 S 466. 

[c] Stolen property.—The owner 
of stolen property. cannot maintain 
an action of detinue against one who 
holds the property for a bona fide 
purchaser, without making a demand 
for its surrender prior to the issu- 
ance of the writ in the action. Clay- 
ton v. LeRoy, [1911] 2 K. B. 1031. 

44, Easley v. Easley, 18 B. Mon. 
(Ky.) 86. 

Necessity of demand in bailment 
generally see Bailment § 128. 

45. Grice v. Jones, 1 Stew. (Ala.) 
254; Miles v. Allen, 28 N. C. 88; Jones 
v. Green, 20 N. C. 354; Knight v. 
Wall, 19 N. C. 125; Wright v. Shat- 
tuck, 4 Terr, L, 455. 

[a] Where the purchaser in a 
written contract of sale tenders the 
amount specified, and the seller re- 
fuses to accept it, the purchaser be- 
came the owner of the goods in ques- 
tion, and the seller from that time 
became the unlawful detainer there- 
of, and demand was not necessary. 


\ 
\ 


DETINUE 


V. LIABILITY IN DETINUE 


in detinue.®? 
Under the mod- 


action.58 


,Wright_v. Shattuck, 4 Terr. Ly. 465. 
“46. Barlow v. Brock, 25 Iowa 308. 
[a] The agent need not produce 
his authority where such authority is 
not questioned by the party upon 


whom the demand is made. Barlow 
v. Brock, 25 Iowa 308. 
47. Tolson v. Garner, 15 Mo. 494 


(holding that demand may be made 
by ie guardian of an insane per- 
son). 
48. Knight v. Wall, 19 N. C. 125. 
49. Atwood v. Ernest, 13 C. B. 
881, 76 ECL 881, 138 Reprint 1449. 
50. U. S.—Berrard v. Herbert, 3 F. 
Cas. No. 1,347, 3 Cranch C. C. 346. 
Ala.—Pruett v. Gunn, 158 Ala. 123, 
48 S 492; Pierce v. Hill, 9 Port. 153, 
33 AmD 306. 


Ark.—Danley v. Edwards, 1 Ark. 
437, 444. 
Ky.—Gentry v. McKehen, 5 Dana 


34; Owings v. Frier, 2 A. K. Marsh. 
268, 12 AmD 393; Mansell v. Israel, 
3 Bibb 510. 


Miss.—Whitfield v. Whitfield, 44 
Miss. 254. 
Mo.—Schulenberg v. Campbell, 14 


Mo. 491; Melton v. McDonald, 2 Mo, 
45, 22 AmD 437; Overfield v. Bullitt, 
1 Mo. 749. 

N. C.—Johnston v. Pasteur, 3 N. C. 
187; TSN. C. 520) 

Tenn.—Robb v. Cherry, 98 Tenn. 72, 
38 SW 412. 

Sonera v. Twohey, 9 Tex. 


Eng.—Whitehead v. Harrison, 6 Q. 
B.. 423, 51 ECL 423, 115 Reprint 162; 
Mills v. Graham, 1 B. & P. N. R. 140, 
127 Reprint 413; Gledstane v. Hewitt, 
1 Cromp. & J. 565, 148 Reprint 1548; 
Clements v. Flight, 16 M. & W. 42, 
153 Reprint 1090; Kettle v. Bromsall, 
Willes 118, 125 Reprint 1087. 

But see Dame v. Dame, 43 N. H. 37 
(holding that detinue will lie to re- 
cover personal property in specie, 
where the property rightfully came 
into defendant’s possession. Quere, 
whether it might be maintained re- 
gardless of the manner in which de- 
fendant acquired possession). 

‘Tt is regarded as wholly unim- 
portant whether the defendant’s pos- 
session was acquired by bailment or 
trespass.” Pruett v. Gunn, 158 Ala. 
123, 124, 48 S 492, 493 [quot Oliver 
v. McClellan, 21 Ala. 675, 678]. 

“Rormerly, it was held that detinue 
did not lie, unless the defendant 
came lawfully into possession; but 
that opinion is now overruled, and 
the action can be maintained on a 
tortious taking.” Danley v. Edwards, 
supra. To the same effect Overfield 
v. Bullitt, 1 Mo. 749; O’Shea v. Two- 
hig, 9 Tex. 336. 

[a] Detinue lies against any per- 
son who has the actual possession of 
the chattel, whether he originally ac- 
quired such possession lawfully, as 
by bailment, delivery, or finding, or 
tortiously, as by fraud or trespass. 
Hobe v. Cherry, 98 Tenn. 72, 38 SW 

Pleading possession in defendant 
see infra § 46, 
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sent the one entitled to possession;*7 and where 
two or more are jointly interested in the property,. 
the demand may be made by one of the joint own- 
ers,#8 but such demand should be made on behalf 
of all those interested.*® 


Thus infants,54 attaching creditors,55 
bailees,°® or warehousemen *’ wrongfully detaining 
the property of another are lable in detinue. 

If plaintiff consents to the detention of the prop- 
erty by defendant it will prevent his recovery in the 


[§ 23] b. By Executors and Administrators. 
An executor or administrator, as such, may be sued 
in detinue only when the property sought to be 
recovered has been detained by the decedent and 


51. See supra § 1. 
52. See supra § 2. 
53. U. S—Bernard v. Herbert, 3 
kis Casi, No.7 15847; 3. Cranch Cy CG 
Ala.—Jesse French Piano, ete., Co. 
v. Bradley, 188 Ala. 177, 35 S 443 
Lightfoot v. Jordan, 68 Ala. 224; Oli- 
ver v. McClellan, 21 Ala. 675; Peirce 
Ve HIT 9. Port. 151° 33), AmDw3s0e3 
Bettis v. Taylor, 8 Port. 564. 
a aera v. Edwards, 1 Ark. 


Ky.—Owings v. Frier, 2 A. K. 
Marsh. 268, 12 AmD 393; Mansell v. 
Israel, 3 Bibb 510. 

Mo.—Schulenberg v. Campbell, 14 
res 491; Overfield v. Bullitt, 1 Mo. 


N. H.—Dame v. Dame, 43 N, H. 37. 

Eng.—Kettle v. Bromsall, Willes 
118, 125 Reprint 1087. 

[a] Persons having no _ control 


over property.—Where the maker 
and indorser of promissory notes 
placed them in the hands of stake- 
holders to be delivered to the maker's 
ereditors upon certain conditions, it 
was held that by ordering the stake- 
holders not to deliver the notes, the 
indorser did not render himself Tiable 
in detinue to the creditors, the case 
being different from one where prop- 
erty is in the hands of defendant’s 


servant. Latter v. White, L. R. 
H. L. 578. 
{b] Termination of life estate 


pending term of hiring.—If a party 
who has possession of personal prop- 
erty pur autre vie hires it out for 
the usual period of hiring such prop- 
erty, and the life estate determines 
pending the term, he is guilty of no 
wrong to the remaindermen, who may 
in such case bring detinue against 
the person in actual possession or 
wait until the hiring expires and the 
property is returned to its former 
iar heel Walker v. Fenner, 20 Ala. 


[ec] Detention of note after pay- 
ment.—Where one of several joint 
makers of a promissory note is sued 
by the payee, and thereupon pays the 
money into court, the failure of the 
payee to deliver the_note to defend- 
ant forthwith, and before the lapse 
of a reasonable time for obtaining 
the money from the court, does not 
constitute such a detention as will 
render the payee liable in detinue. 
Norton v. Blackie, 13 Wkly. Rep. 80. 

54. Oliver v. McClellan, 21 Ala. 

5 


55. Robinson v. Keith, 25 Towa 
321 (holding that attaching creditors 
may render themselves liable in det~ 
inue by appearing in the action 
against them and the sheriff, and jus- 
tifying under the sheriff, although 
they had no actual knowledge of the 
wrongful seizure complained of).- 

56. See Bailments § 123. 

57. Prince v. Puckett, 12 Ala. 832. 

Actions against warehousemen gen- 
erally see Warehousemen [40 Cyc 


463]. 
58. Benje v. Creagh, 21 Ala. 151, 
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has come into his actual possession.®® 
where the deceased had agreed to deliver the prop- 
erty in the future, as by sale, and the property 
comes to the possession of the executor or adminis- 
trator, he may be sued in detinue.®° 
that an executor or administrator may be sued either 
in his individual or representative capacity,®! since 
he is liable for the detention of the deceased as 
However, in some 
jurisdictions, it has been held that an action in det- 
inue cannot be supported against an executor or ad- 
ministrator, as such, upon the detainer of the de- 


well as for his own detention.®? 


cedent.®§ 


[§ 24] 3. Possession or Control of Defendant— 
a. In General. As a general rule liability in detinue 
cannot arise except on account of actual possession 
of the property, either at the time of the action or 
at some time prior thereto,** and constructive pos- 


59. English v. McNair, 34 Ala. 40; 
Lay v. Lawson, 23 Ala. 377; Easly 
v. Boyd, 12 Ala. 684; Gamble v. Gam- 
ble, 11 Ala. 966; Brewer v. Strong, 
10 Ala. 961, 44 AmD 514; Bettis v. 
Taylor, 8 Port. (Ala.) 564; Gentry v. 
McKehen, 5 Dana (Ky.) 34; Mobley 
v. Runnels, 14 Ny C. 303; Catlett v. 
Russell, 6 Leigh (33 Va.) 344; Al- 
len v. Harlan, 6 Leigh (33 Wa.) 42, 
29 AmD 205. See also Mansell v. 
Israel, 3 Bibb (Ky.) 510 (where by 
dictum the court states that, when 
goods are detained by the executor 
or administrator, thefe is no substan- 
tial reason why he should not be sued 
in the character in which he detains 


them). But see Denny v. Booker, 2 
Bibb (Ky.) 427, 428 (where the court 
said: “We cannot at this time bring 


to our recollection any case where it 
has been in so many words decided, 
that an action of detinue will not be 
against an executor or administra- 
tor as such: but from the nature of 
the action we are inclined to think 
such is the law”). 

{a] The executor of a loanee is 
liable for his own detention and that 
of his testator where the latter dies 
before suit is brought and the prop- 
erty sued for comes into the execu- 
tor’s hands as assets. Lawson v. 
Lay, 24 Ala. 184. 

Revival of action see infra § 41. 

60. Mansell v. Israel, 3 Bibb (Ky.) 


10. 

61. Smith v. Wiggins, 3 Stew. 
(Ala). 221; Clapp v. Walters, 2 Tex. 
130, 137. 

“Tt is now considered as well set- 
tled, both on principle and the au- 
thority of adjudged cases, that where 
property has passed from the posses- 
sion of the deceased to the possession 
of his legal representative, that the 
person claiming a better right to such 
property may elect to sue the defend- 
ant in possession, either in his in- 
dividual or representative capacity.” 
Clapp v. Walters, supra. 

[a] In detinue against one sued 
individually, it is no defense that de- 
fendant is an administrator, and that 
the conversion was by him only as 
such, and jointly with a coadminis- 
trator who is not sued. The court 
said: “It was not required of the 
plaintiff to ascertain in what capac- 
ity the defendant professed to hold 
his property, or who claimed a joint 
control or interest in it. He sued, 
charging the defendant, not in his 
representative, but individual capac- 
ity. as he has a right to do in re- 
lation to any one having his property 
and _ refusing to qeliver it.’ Smith 
v. Wiggins, 3 Stew. (Ala.) 221, 226. 

Actions against executors or ad- 
ministrators generally see Executors 
and Administrators [18 Cye 880]. 

62. English v. MeNair, 34 Ala. 


40, 53; Lawson v. Lay, 24 Ala. 184; ! 


Hunt v. Martin, 
578. 


8 Gratt. (49 Va.) 


DETINUE 


Likewise, 


It is also held 


be sued." 


“When an executor or administra- | 
tor unlawfully detains, in his repre- 
sentative capacity, personal property, 
which had been previously detained 
in a similar manner by the testator 
or intestate, damage for the deten- 
tion by the representative, as well as 
by the deceased, may be recovered in 
an action against such representa- 


tives.” English v. McNair, supra. 
63. Jones v. Littlefield, 3 Yerg. 
(Tenn.) 133; Royall v. Eppes, 2 Munf. 
(16 Va.) 479. 
[a] Reason for rule.—‘In other 
words, a suit in detinue cannot be 


supported against administrators as 
such, upon the detainer of their in- 
testate, or upon their own detainer; 
not in the former case, for it is a 
wrong or tort of their intestate, for 
which the assets are not liable, nor 
they responsible as administrators, 
holding them and entrusted with 
their appropriation and distribution; 
nor in the latter case, for the de- 
tainer is their own act, for which 
they are answerable in their own 
private capacity.” Jones v. Little- 
field, 3 Yerg. (Tenn.) 1338, 151. 

{b] RBule applied.—An executor or 
administrator holding slaves in whom 
his testator had a. life estate may 
be charged in detinue personally and 
not as executor or administrator. 
evel v. Eppes, 2 Munf. (16 Va.) 


64, Ala.—Ryall v. Pearsall, 41 S 
673; Berlin Mach. Works v. Alabama 
City Furniture Co., 112 Ala. 488, 20 
S 418; Gilbreath v. Jones, 66 Ala. 
129; Foster v. Chamberlain, 41 Ala. 
152; Walker v. Fenner, 20 Ala. 192; 
Campbell v. Byers, 6 Ala, A. 292, 
60 S 7387. 

Ky.—Hall vy. Amos, 5 T. B. Mon. 
89, 17 AmD 42; Burton vy. Brashear, 
3 A. K. Marsh. 276. 
gy ee eae v. Twohig, 9 Tex. 336, 


W. Va.—Hefner v. Fidler, 58 W. Va. 
159, 52 SE 513, 112 AmSR 961, 3 
LRANS 1388. 

Eng.—Jones v. Dowle, 9 M. & W. 
19, 152 Reprint:9, Clark v.,Orr, 11 U. 


Cc. Q. B. 436. 
N. W. Terr.—Kirkland v. Render- 
necht, 4 Terr. L. 195. 


“And there is no doubt but, by the 
ancient common law, that it was es- 
sential for the plaintiff to prove that 
the defendant was in possession of 
the chattel at the institution of the 
suit. This rule has also been changed, 
and a strong array of authority goes 
to sustain the action, if the property 
of the plaintiff had been in the pos- 
session of the defendant at any time 
before the commencement of the suit. 

. . In all cases, however, it is usual 
to allege the possession in the de- 
fendant; but the proof of that pos- 
session is not confined to the time of 


bringing the suit.” O'Shea v. Two- 
| hig, supra. 
[a] Where property is “lodged” 


[§§ 23-24 


séssion is insufficient.6° When property belonging 
to a third person is on the premises of one who as- 
serts no claim or interest therein, he is not liable 
in detinue to the owner.*® 
resents that he has possession of the property, plain- 
tiff will be entitled to recover, even though such 
representation was false.®* 

Control of property. It has been held that det- 
inue may be maintained against a person who has 
control of the property, although it is in the pos- 
session of another.®s Thus the action may be main- 
tained against the bailor, where the bailee holds at 
the will of the bailor.®® 
action may be maintained against either the prin- 
cipal or agent, where the property is in the agent’s 
possession, subject to the control of his principal,” 
while in other jurisdictions the principal alone may 


But where a party rep- 


In some jurisdictions the 


with another, who undertakes to re- 
deliver it on request, a wrongful de- 
tention by such person renders him 
liable in detinue, the term “lodged” 
indicating that the contract was a 
bailment, and that the identical prop- 
erty was to be returned. Archer v. 
Williams, 2 C. & K. 26, 61 ECL 26. 

Necessity of continuing possession 
see infra § 25. 

Burns vy. Morrison, 86 W. Va. 
423, 15 SE 62. 

fa] Tlustration. — Constructive 
possession by reason of a contract for 
the purchase of the property from a 
person who has actual possession is 
insufficient to render the purchaser 
liable in detinue to the owner. Burns 
v. Morrison, 36 W. Va. 428, 15 SE 62. 

66. Behr v. Gerson, 95 Ala. 438, 11 
S_ 115; Staton v. Pittman, 11 Gratt. 
(52 Va.) 99. 

[a] A boarding house keeper into 
whose house a boarder carries prop- 
erty wihich is recognized by the 
boarding house keeper to be wholly 
the property of the boarder and sub- 
ject only to his control, no claim of 
right or possession being made there- 
to by the boarding house keeper, is 
not liable in detinue at the suit of a 
third person claiming such property. 
Behr v. Gerson, 95 Ala, 438, 11 


115. 

{b] Infant claiming property.— 
Where slaves are on the premises of 
a person who makes no claim to 
them, and the slaves are claimed by 
his infant daughter, who lives with 
him, detinue cannot be maintained 
against him to recover the slaves. 
pupten v. Pittman, 11 Gratt. (52 Va.) 


Effect of defendant's redelivery 
bona see infra § 122. 

67. Hall v.. White, $ C. & P, 186, 
14 ECL 490. 

68. Nelson vy. Howison, 122 Ala, 
5738, 25 S 211; Pool v. Adkisson, 1 
Dana (Ky.) 110; Anderson v. Pass- 
man, 7 C. & P. 198; 32 ECL 568. 
Where defendant has appar- 
ent control over the property, as 
where he has ‘hired it out, but it 
does not appear that he cannot re- 
sume possession, he cannot escape 
liability without showing that he can-« 
not obtain possession, Gaines vy. Gar- 
vin, 19 Ala, 491 


69. Jones v. Green, 20 N. C. 488; 
Ford v. Caldwell, 22 8. CG. L. 277, 21 
8. GC. L. 242 


70. Pool v. Adkisson, 1 Dana (Ky.) 
110, 112; Anderson v. Passman, 7 C, 
& P, 198, 82 ECL 568. 

“The injured party has a right to 
look for reparation to him who has 
actually and immediately employed 
in the act from which the injury re- 
sulted. He may sue either the prin- 
cipal or accessary, the employer or 


employed, the constituent or his 
agent.” Pool v. Adkisson, supra. 

wis Parker v. Stevens, 12 U, C. C. 
Bi . 
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[§ 25] b. Transfer of Possession. There seems 
to be some confusion as to the effect of a transfer 
of the property. It is settled that a transfer by de- 
fendant pending action will not relieve him from 


liability,” unless the dispossession 
a valid legal process."$ 


person from liability who has been 


the property of another,"* and the authorities which 


‘seem to hold that possession at the 


tion is essential to liability im all eases.7° 
trine which seems to be supported upon principle 


72. Collier v. Bickley, 33 Oh. St. 
523; Lynch v. Thomas, 3 Leigh (30 
Va.) 682; Burnley v. Lambert, 1 
Wash. (1 Va.) 308. 

fa] Dlustration.—In an action for 
the recovery of specific personal 
property, where the order of delivery 
is issued and served with the sum- 
mons, by taking and delivering the} 
property to plaintiff, his right to pro- 
ceed to final trial and judgment can- 
not be defeated by an assignment of 
the property by defendant for the 
benefit of his creditors, after the com- 
mencement of the action and before 
the service of the order of delivery. 
Collier v. Bickley, 33 Oh. St. 523. 

73. . S8—Woodruff v. Bentley, 30 
F. Cas. No. 17,986a, Hempst. 111. 

Ala.—McArthur v. Carrie, 32 Ala. 
75, 70 AmD 529; Cole v. Conolly, 16 
Ala, 271. 

Ky.—Pool v. Adkisson, 1 Dana 110. 
gop reir we Wan, v. Houston, 4 Miss. 

N. C.—Foscue v. Bubank, 32 N. C. 


424, 
Ss. C.—Ford v. SA Soe Hs at Ra OF 
3 Leigh 


Ly. 242, 22'S. C. 

Va. —-Lynch v. Thomas, 

(30 Va.) 682; Burnley v. Lambert, 1 
Wash. (1 Va.) 308. 

Eng.—Singleton vy. Williamson, 7 
H. & N. 747, 158 Reprint 670. 

fa] Where cattle are distrained 
damage feasant, the owner cannot 
maintain detinue for their property 
after they have been impounded, even 
though he has tendered payment of 
damages, the reason being that the 
property after impounding is in the 
custody of the law, and defendant 
therefore does not detain it. Single- 
ton v. Williamson, 7 H. & N. 747, 158 
Reprint 670. 

Property in custodia legis see in- 
fra § 33. 

74. Pool v. Adkisson, 1 Dana (Ky.) 
110; Bush v. White, T. B. Mon. 
(Ky.) 100; Whitfield v. Whitfield, 44 
Miss, 254; Lowry v. Houston, 4 Miss. 


394; Burnley v. Lambert, 1 Wash. 
° ad to ee Brinsmead vy. Harrison, 
4 R. 

75. Berlin Mach. Works v. Ala- 


bama City Furniture Co., 112 Ala. 
488, 20 S 418; Bolling v. Fannin, 97 
Ala. 619, 12 S 59; Graham v. Myers, 
74 Ala. 432; Gilbreath v. Jones, 66 
Ala. 129; Henderson v. Felts, 58 
Ala. 590; Walker v. Fenner, 20 Ala. 
192: Davis v. Herndon, 39 gee 484; 
Goodman v. Boycott, ilk 
110 ECL 1, 121 Reprint 974. 
Lightfoot v. Jordan, 63 Ala. 
(where the court said: “It is there- 
fore maintainable, ordinarily, only 
against a person who has possession 
of the thing sued for. If this be 
parted with before judgment, or, 
being an animal, die, plaintiff is en- 
titled to recover, as an alternative, 
the value of the thing, to be assessed 
by the jury. But the action should 
be brought against the, person who 
then has possession when the suit is 
begun”). 

fa] Continuing possession.—(1) 
The possession must continue until 
plaintiff's right of possession accrues. 
Goodman y. Boycott, 2 B. & S. 1, 
110 ECL 1, 121 Reprint 974. (2) An 
administrator cannot maintain det- 
inue against a party who, prior to 
the granting of letters of adminis- 


\ 


The only conflict therefore 
is between the authorities which seem to hold that 
no voluntary, unauthorized transfer can relieve a 


DETINUE 


is by virtue of 


in possession of 


time of the ac- [$§ 26] ¢. 


The doe- 


tration, was in possession of prop- 
erty belonging to the estate, but who 
parted with such property before 
such letters were granted. Cross- 
aeaGi v. Tuck, 8 Exch. 825, 155 Reprint 

{b] Presumption of continuance 
of possession.—(1) Proof that the ar- 
ticles detained were in defendant’s 
possession three days before the ac- 
tion was brought raises the pre- 
sumption that they were in his pos- 
session at the time of the action. 
Downs v. Bailey, 135 Ala. 329, 338 
$151. (2) Proof of defendant’s prior 
possession was, in the absence of evi- 
dence to the contrary, sufficient to 
sustain a finding of the jury that de- 
fendant had possession when the ac- 
tion was brought. Street v. McClerk- 
in, 77 Ala. 580. 

{c] Estoppel to deny possession. 
—Where in addition to filing bond 
defendant notifies plaintiffs before 
the suit that if they want the prop- 
erty they will have tc get it “out of 
his possession,” he is estopped to 
claim that it was not in his posses- 
sion at the beginning of the sult. 
pres v. Russell, 84 Ala. 103, 4 S 

Effect of filing forthcoming bond 
see infra § 122. 

76. U. S.—Woodruff v. Bentley, 30 
F. Cas. No. 17,986a, Hempst. 111 

Ala.—Vest v. Culver, 117 Ala. 115, 
55 S 251; Lightfoot v. Jordan, 63 Ala. 
224; Foster v. Chamberlain, 41 Ala. 
158; Fenner v. Kirkman, 26 Ala. 650 
(distinguishing cases based on bail- 
ment and finding which are cited in 
Comyns Dig. tit “Detinue’); Harris 
v. Hillman, 26 Ala. 380; Walker v. 
Fenner, 20 Ala. 192; Lindsey v. Perry, 
1 Ala. 203. 

N. C.—Foscue v. Eubank, 32 N. C. 
era Charles v. Elliott, 20 N. C. 606. 

. C.—Ford aes Caldwell, 21 See, LT. 
249; 22.8. Celi 

Tenn.—Robb og “Cherry, 98 Tenn. 
72, 38 SW 412. 

Ont.—Brown v. Livingstone, 21 U. 
Cc. Q. B, 438. 

[a] Rule applied.—(1) Where a 
constable before suit against him in 
detinue had surrendered property 
seized by him to the execution de- 
fendants under a forthcoming bond 
in accordance with Code § 4675, it 
was held that the rule requiring de- 
fendant in detinue to have actual 
possession or controlling power over 
chattels at the time of suit was ap- 
plicable, and he was not liable. Vest 
v. Culver, 172 Ala. 115, 55 S 251. (2) 
Where defendants receiving a check 
from plaintiff to present and collect 
from the bank on which it was drawn 
presented it, but payment was re- 
fused by the bank manager, who re- 
turned it, alleging that the names of 
the makers thereto were forged, it 
was held that defendants were not 
liable in detinue, for if the check 
was forged the detention was right- 
ful, and if genuine, defendants lost 
control over it by no wrongful act, 
and plaintiff's remedy was against 
Ue Brat Brown v. Livingstone, 21 

Q. B. 438. (3) An administra- 
foe eos has come to the possession 
of property as administrator and has 
sold it in due course of administra- 
tion without any intended derogation 
of the owner’s rights is not liable 
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and by the weight of authority is that where a 
party lawfully acquires possession of personal prop- 
erty, and thereafter in good faith transfers it to 
another, thereby losing all control over it, he is 
not liable in detinue;"* but that where a person 
im possession wr ongfully transfers the property to a 
third person, he will still be deemed to detain it 
from the party entitled to the possession, and hence 
will be liable in detinue to such party, notwithstand- 
ing the transfer."” 

Loss of Property. Where a person 
who has been sued in detinue loses the property 
pending the action, he is not thereby relieyed from 


in detinue to the owner. 
wane ven, AS) Ci L242) 226 Salas 


[b] A bailee who has returned the 
property to the bailor before action 
is not liable in detinue to the party 
entitled to the possession of the prop- 
erty, although the return is made 
after a demand by such party. Wood- 
ruff v. Bentley, 30 EF. Cas.’ No. 17,- 
986a, Hempst. 111. Contra Merrit 
v. Warmouth, 2 N. C. 12 (where de- 
fendant hired the slave of A and the 
possession thereof was demanded of 
him by plaintiff while the slave was 
in his possession, but before issuing 
the writ of detinue defendant deliv~ 
ered the slave to A, so that the slave 
was not in his possession at the 
time the action was brought, it was 
eri defendant was liable in det- 
inue 

77. Ala.—Alabama Cable Co. v. 
Griffitts, 160 Ala. 315, 316, 49 S 577, 
135 AmSR 100 [cit Cyc]; Foster v. 
Chamberlain, 41 Ala. 158, 167; Fenner 
v. Kirkman, 26 Ala. 650; Walker v. 
Fenner, 20 Ala. 192. 

Cal.—_New Liverpool Salt Co. v. 
Western Salt Co., 151 Cal. 479, 484, 
91° P'152 [cit Cyc]; Faulkner v. Santa 
Barbara First Nat. Bank, 130 Cal. 
258, 62 P 463. 

Ky. —Hasley v. Easley, 18 B. Mon. 
86; Rucker v. Hamilton, 3 Dana 36; 
Bush v. White, 3 T. B. Mon. 100. 

Nebr.—Grand Island Banking Co. 
v. Grand Island First Nat. Bank, 34 
Nebr. 93, 51 NW 596. 

N. Y.—Latimer v. Wheeler, 3 Abb. 
Dee. 35, 1 Keyes 468, 28 HowPr 
581 note [aff 30 Barb. 485]; Dunham 
v. Troy Union R. Co., 1 Abb. Dec. 565, 
3 oe 543, 3 Transcr. A. 67. 

C.—Foscue v. Eubank, 32 N. C. 
4n4e Charles v. Elliott, 20 N. €. 606; 
Flowers v. Glasgow, 2 .N. C. 122. But 
see Haughton v. Newberry, 69 N. C. 
456 (holding that detinue will not lie 
against a person not in possession at 
the time the action was commenced). 

S. C.—Ford v. Caldwell, 21 S. Cc. L. 
242, 22 S.C. L. Ae Kershaw v. Boy- 
kin, 3 8. C. L. 301. 

Tenn. Etter v. Sevier, 7 Yerg. 
127; Haley v. Rowan, 5 Yerg. 301, 26 
AmD 268. 

aaa cits v. Twohig, 9 Tex. 


Va.—Burnley v. Lambert, 1 Wash. 
(1_ Va.) 308. 

Eng.—Jones v. Dowle, 9 M. & W: 
19, 152 Reprint 9. 

Ont.—Mathers v. Lynch, 28 U. C. 
Qi Bu 3545 Clark. v." Orr,”11 U.- CQ; 
B. 436. 

“To entitle a plaintiff in detinue to 
recover, he must show that the de- 
fendant, either at the time of the 
demand made, or, in the event there 
was no demand, at the time the writ 
was sued out, had the actual posses- 
sion, or the controlling power over 
the property; unless, having the pos- 
session anterior to such demand or 
suit, he has wrongfully, or to elude 
the plaintiff's action, parted with it; 
or unless he holds it under a contract 
of bailment, the terms of which he 
violates by refusing to redeliver it.” 
Foster v. Chamberlain, supra. 

[a] Reason for rule.—The princi- 
ple on which the doctrine stated in 
the text is based is that no one will 
be allowed to derive benefit from his 


Ford v. 
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liability.7® 


if his former possession was lawful 


curred without his fault;7® but if the loss is due to 


his fault, he will be liable.®° 


[§ 27] d. Destruction of Property. 


cannot be maintained for property 


destroyed or ceased to exist before the action is 
brought ;*? but according to the weight of authority 
destruction of the property pending action does not 


relieve defendant from liability for 
of.22 


own wrong. Faulkner vy. Santa Bar- |} 
bara First Nat. Bank, 130 Cal. 258, 
62 P 463. 

[b] Motive of transfer imma- 
terial—Since nearly every assump-| 
tion of dominion over the property of 
another is a tort, regardless of the} 
motive inspiring such act, where a} 
person not having the right to trans-| 
fer property does transfer it, he as- 
sumes the risk of being held respon- 
sible by the owner of the property. 
Pool vy. Adkisson, 1 Dana (Ky.) 110. 

{[c] MTIllustrations.—(1) A transfer 
in order to evade the rights of’ the 
party entitled to the possession is 
a wrongful transfer. Foster v. Cham- 
berlain, 41 Ala. 158; Fenner v. Kirk- 
man, 26 Ala. 650; Foscue v. Eubank, 
32 N. C. 424. (2) Where property has 
been, lent to a person, an unauthor- 
ized transfer by such person is a 
wrongful transfer. Haley v. Rowan, 
5 Yerg. (Tenn.) 301, 26 AmD 268. (3) 
An agent of a person not having the 
right of possession, who, notwith- 
standing that he has notice of the 
claim of the party entitled to pos- 
session, disposes of the property and 
cobperates to defeat such claim is 
guilty of a wrongful transfer and is 
still liable in detinue to the party 
entitled to the possession. Pool v. 
Adkisson, 1 Dana (Ky.) 110. (4) 
Transfer after demand by the owner 
or the party entitled to possession 
is a wrongful transfer. Faulkner v. 
Santa Barbara First Nat. Bank, 130 
Cal. 258, 62 P 463. (5) An unau- 
thorized transfer by a bailee is a 
wrongful transfer as against the 
bailor, and will sustain detinue by 
the latter against the former. Easley 
v. Easley, 18 B. Mon. (Ky.) 86; Ruck- 
er v. Hamilton, 3 Dana (Ky.) 36. (6) 
An administrator who has delivered 
up property which was not assets, to 
be taken on execution against him as 
administrator, is guilty of a wrong- 
ful dispossession, and is liable in det- 
inue to the parties entitled to such 
property. Lowry v. Houston, 4 Miss. 
394. (7) Where a conditional sale 
contract of a piano bound the buyer 
to retain possession, subject to the 
seller’s written consent to a change, 
a gift of the piano by the buyer to 
his wife, and attempted transfer of 
possession to her without consent of 
seller, was wrongful, within the rule, 
and detinue may be maintained. Ala- 
bama Cable Co. v. Griffitts, 160 Ala. 


315, 316, 49 S 577, 1835 AmSR 100 
[eit Cyc]. 
da Where one person pledges the 


property of another without author- 
ity, real or apparent, the owner may 
maintain detinue against the pledgor 
and pledgee jointly. Garth v. How- 
ard, 5 C. & P. 346, 24 ECL 599. 

[e] A person holding under a tres- 
passer cannot escape liability in det- 
inue to the owner or party entitled 
to the possession of,jthe property, by 
transferring such property, although 
he is ignorant of the manner in 
which the person under whom he 
holds acquired possession, the rule 
being different from that applicable 
to liability for trespass. Justice v. 
Mendell, 14 B. Mon. (Ky.) 12. 


But where a person who has the pos- 
session of another’s property loses it before he has 
been sued therefor, he will not be liable in detinue 


In some jurisdictions, however, where the 
destruction occurs without fault on the part of de- 
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detinue.§® 


and the loss oe- [§ 28] e. 
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fendant, he is thereby relieved from liability for 
the value of the property, at least in an action of 


Restoration of property—(1) In Gen- 
eral. The authorities are not uniform as to the 


effect of defendant’s restoration of the property 


Detinue | sued for. 


which has been 


the value there- 
detention.®* 


{[f] Assignee of mortgagor.—A 
mortgagor made an assignment for 
the benefit of his creditors and the 
assignee took possession of the mort- 
gaged property and sold it. Im an 
action of detinue by the mortgagee 
against the assignee, it was held that 
it was not necessary that the goods 
remain in the possession of defend- 
ant at the time the action was 
brought, since, if defendant had them, 
but improperly parted with them be- 
fore the action, he is liable. Mathers 
v. Lynch, 28 U. C. Q. B. 354. 

78. Barksdale vy. Appleberry, 23 
Mo. 389. 

79. Brown v. Livingstone, 21 U. C. 
Q. B. 438; Goodman vy. Boycott, 2 
B. & S. 1, 110 ECL 1, 121 Reprint 
974. 

[a] A bailee of property covered 
by a devise in a will, who loses such 
property before the death of the tes- 
tator, is not liable in detinue. Good- 
man v. Boycott, 2 B. & S. 1, 110 ECL 
1, 121 Reprint 974. 

80. Goodman v. Boycott, 2 B. & S. 
1, 110 ECL 1, 121 Reprint 974; Reeve 
v. Palmer, 5 C. B. N. S. 84, 94 ECL 
84, 141 Reprint 33; Gledstane v. Hew- 
itt, 1 Cromp. & J. 565, 148 Reprint 
1548; Harvey v. Farnell, 6 Sask. L. 
161. 

81. Lindsey v. Perry, 1 Ala. 203; 
Caldwell vy. Fenwick, 2 Dana (Ky.) 
332, 333. 

“Where the thing has been utterly 
destroyed before suit brought—where 
it no longer exists, the plaintiff's 
claim is reduced to a mere demand 
for reparation in damages, to be pur- 
sued by other and more appropriate 
remedies.” Caldwell v. Fenwick, su- 
pra. 

$2. Ala—wWilkerson v. McDougal, 
48 Ala. 517; Feagin v. Pearson, 42 


Ala. 332; Rose v. Pearson, 41 Ala. 
687; Johnson v. Marshall, 34 Ala. 
522: Lay v. Lawson, 23 Ala. 377; 


Bell v. Pharr, 7 Ala. 807; Bettis v. 
Taylor, § Port. 564; White v. Ross, 5 
Stew. & P. 123. 

Ark.—Danley 1 Ark. 
43 


Te 
Ky.—Caldwell v. Fenwiek, 2 Dana 
832; Gentry v. Barnett, 6 T. B. Mon. 
113; Carrel v, Early, 4 Bibb 270. But 
see Dorsey v. Sands, 5 J. J. Marsh. 
37, 40 (where the court said: “If 
the decree be for restitution, and the 
slave had died before a_ restitution, 
the value might have been recov- 
ered in an appropriate procedure. But 
ote aes would not be the proper rem- 
edy’’). j . 
Mo.—Barksdale v. Appleberry, 23 
Mo. 389 


v. Edwards, 


Va—aAustin v. Jones, Gilm. (21 
Va.) 341. 

{a] Beason for rule.—‘For as the 
action was rightly instituted, the 


slave being alive, and a something to 
sue for in existence at the time of 
its inception, a subsequent casualty, 
not within the control of the plain- 
tiff, should not have been allowed to 
defeat his suit.” Carrel v. Early, 4 
Bibb (Ky.) 270 [appr Caldwell v. 
Fenwick, 2 Dana (Ky.) 332, 333]. 

{[b] Emancipation of a slave pend- 
ing action for his recovery did not 


As a general rule if all or any of the 
goods are delivered up after suit, plaintiff can have 
no judgment to recover them or their value, but may 
recover damages for their detention; and for the 
residue plaintiff may have the usual judgment to re- 
cover them or their value, and damages for their 
However, in some jurisdictions it is 
held that when plaintiff gets possession of the prop- 


relieve defendant from liability for 
his value. Wilkerson vy. McDougal, 
48 Ala. 517; Rose v. Pearson, 41 Ala. 
687. Contra Whitfield v. Whitfield, 
44 Miss. 254. 

{c] Where the slave sought to be 
recovered died pending the action, it 
would not prevent a recovery in the 
action of detinue. White v. Ross, 5 


Stew. & P._ (Ala.) 123; Caldwell v. 
Fenwick, 2 Dana (Ky.) 332. 

83. Whitfield v. Whitfield, 44 
Miss. 254; Bethea v. McLennon, 23 
N. C. 523 [overr Skipper v. Hargrove, 
tN.C..27] 


84 Williams v. Archer, 5 GC. B. 
318, 57 ECL 318, 136 Reprint 899; 
Leader v. Rhys, 10 C. B. N. S. 369, 
100 ECL 369, 142 Reprint 495 (both 
holding that where the property is 
restored to plaintiff pending action, 
the jury may find the facts specially, 
even on the issue raised by non det- 
inet, and may confine themselves to 
an_assessment of damages); Phillips 
v. Hayward, 3 Dowl. P. C. 362, 1 Hurl. 
& W. 108; Crossfield v. Such, 8 Exch, 
159, 155 Reprint 1301; Elgin Loan, 
ete, Co. v. Nat. Trust Co., 10 Ont. 
L. 41, 5 OntWR_ 466; Johnson vy. 
Lamb, 13 U. C. Q. B. 508. 

{a] Q@riginally.—‘“If the defend- 
ant, in an action of detinue, come at 
the first day, and plead that he hath 
at all times been ready to deliver 
the thing for which the action is 
brought, to the plaintiff, he is not 
liable for the detention thereof,” 
Lawson vy. Lay, 24 Ala. 184, 188 [quot 
Roll Abr. p 574]; Garden v. Neily, 
31 N. S. 89. 

{[b] Offer to return property.—In 
an action of detinue for several deeds 
defendant offered to return some of 
the deeds, whereupon the court made 
the following order: “That the de- 
fendant shall be at liberty to deliver 
up the deed in question, on payment 
of costs up to the time of such de- 
livery; and that the proceedings in 
the action shall be stayed, provided 
the plaintiff will accept of such dis- 
charge of such action; otherwise, 
such deed is to be struck out of the 
declaration, and the plaintiff shall be 
subject to the costs of the action, 
unless he obtains a verdict for some 
of the other deeds in the declaration 
mentioned, or damages, beyond nom- 
inal damages, for the detention of 
the deed in question. The defendant, 
however, at all events to pay the 
costs of this application, and not to 
plead non detinet as to the other 
deeds.” Phillips v. Hayward, 3 Dowl. 
P. C..362, 363, 1 Hurl. & W. 108. 

{c] Nominal damages.—W here, 
after verdict. for the full value of 
the articles, it appears by affidavits 
filed on defendant's application that 
the property has been restored to 
plaintiff, the action should not be 
proceeded in, certainly not with any 
view to obtaining a judgment for the 
delivery of the articles or the pay- 
ment of their value. Johnson. vy. 
Lamb, 138 U. C. Q. B. 508 (holding 
that unless plaintiff would consent 
to reduce his verdict to nominal dam- 
ages, a new trial would be granted, 
and that plaintiff would have to pay 
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erty pending the action he cannot even recover dam- 
ages,®° and that his action must fail.8¢ 
(2) Conditional Tender. 

ranted conditional offer to return the property to 
the owner by a person who unlawfully obtained 
possession thereof will not defeat an action of det- 
inue by such owner,’* but the rule is otherwise 
where the offer is justifiable under the cireum- 
The refusal of the owner to give a re- 
ceipt on demanding the property from defendant is 
no defense when defendant knew that the property 


[§ 29] 


stances.®§ 


belonged to plaintiff.? 
[§ 30] 


fendant. 


the costs of the application). 
Return of property as affecting lia- 
Led on forthcoming bond see infra 


85. 
236 [disappr Merritt v. Merritt, 1 

. C. 17, and dist ‘Merritt v. War- 
mouth, 2 N. C. 12] (where the court 
said: “The damages [in detinue] are 
incidental to, and consequential upon, 
the recovery of the slave. An action 
of detinue does not lie for damages 
merely. When a plaintiff brings an 
action of detinue, and regains posses- 
sion of the thing detained, he falsifies 
his writ by his own act, and thereby 
defeats that action’’). 

86. Morgan v. Cone, 18 N. C. 234. 

87. Louisville, ete. “Rs. Cosa ve 
Walker, 128 Ala. 368, 30 S 738; Mor- 
ton vy. Stone, 30 U. C. Q. B. 158. 

[a] MIllustrations.—(1) A person 
who by fraud has secured possession 
of goods from a carrier cannot with- 
hold the property from the carrier 
on account of freight which he has 
paid, when he is unable to place the 
earrier in statu quo, on account of 
having disposed of some of the prop- 
erty. Louisville, ete., R. Co. v. Walk- 
er, 128 Ala. 368, 30 S 7388 (2) Where 
a sheriff wrongfully seizes property 
under legal process and pays freight 
thereon in order to obtain it from 
the railroad company, the owner of 
the property may sue the purchaser 
at the sale made by the sheriff, with- 
out paying or tendering payment of 
the freight charges. Gluck v. Cox, 
90 Ala. 331, 8 S 161. (3) Where one 
person has sold another’s property 
without authority, the owner may 
maintain detinue against the pur- 
chaser without tendering the consid- 
eration paid by such purchaser. Mor- 
ton v. Stone, 30 U. C. Q. B. 158. 
ae generally see Liens [25 Cyc 

88. McDaniel v. Sullivan, 144 Ala. 
583, 39 S 355; Jesse French Piano etce., 
Co. v. Bradley, 138 Ala. 177, 35 S 44; 
Winning v. Gow, 32 U. C. Q. B. 528. 

{a] Ilustrations.—(1)Where there 
is a breach of warranty or fraud by 
a vendor in a conditional sale con- 
tract, defendant is not liable in det- 
inue, when he offers to return the 
property upon condition that the ven- 
dor return to him property and 
money received. Jesse French Piano, 
etc., Co. v. Bradley, 138 Ala. 177, 35 
S 44. (2) Where the inland revenue 
officers had justifiable cause to seize 
certain goods, a refusal to deliver 
them up, except on payment of the 
costs, cannot make the officers liable 
in detinue. Winning v. Gow, 32 U. 
C..1.0.B: 8. 

89. Barnett v. Crystal Palace Co., 
2F. & F. 443. 

90. Ala.—Hooton v. Adair, 78 S 
872; Slaughter v. Cunningham, 24 
Ala. 260, 60 AmD 463. 

Ky.—Mansell v. Israel, 3 Bibb. 510. 

Tenn.—Neely v. Lyon, 10 Yerg. 473. 

Eng.—Morgan v. Marquis, 9 Exch. 
145, 156 Reprint 62. 

Sask.—Churchill v. MacRae, 7 Sask. 
L. 190 (absolute sale to defendant by 
plaintiff). 


[a] Ilustration.—Where the own-,. 


4 
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B. As Affected by Legal Title of De- 
In the absence of a special possessory 
interest in plaintiff, defendant may always escape 
liability in detinue by showing title to the property 


Morgan v. Cone, 18 N. C. 234, | 
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An unwar- | commenced.®4 


the action.®* 


[§ 31] 


er forcibly takes possession of his 
property from a person not having 
the right to the possession thereof, 
he is not thereby rendered liable in 
detinue to the party dispossessed. 
Serre v. Pathkiller, 3 Port. (Ala.) 

[b] A purchaser from a mere tres- 
passer acquires no title and is liable 
to the owner of the property, al- 
though the purchase was without no- 
tice of the seller’s lack of title. Jus- 
tice v. Mendell, 14 B. Mon. (Ky.) 12. 

{c] An innocent purchaser for 
value and without notice (1) from a 
person in possession, and who has 
been vested by the owner with ap- 
parent ownership, as for example by 
a conditional or merely voidable but 
not void sale, is not liable in detinue 
to the former owner. Sumner v. 
Woods, 52 Ala. 94; Mansell v. Israel, 
3 Bibb (Ky.) 510. (2) Rights and 
liabilities of bona fide purchasers 
generally see Sales [85 Cyc 355]. 

{[d] Purchaser from agent.—(1) A 
purchaser from an agent duly au- 
thorized in the premises acquires a 
sufficient title to defeat detinue by 
the principal, although the agent does 
not report the sale to the principal. 
Miller v. Phillips, ete., Co. 44 SW 
430, 19 KyL 1805. (2) But where the 
purchaser knows that the agent is 
selling the property as his own, with 
a view to appropriating the proceeds, 
he acquires no such title as will de- 
feat detinue by the principal. Case 
v. Jennings, 17 Tex. 661. (3) Wrong- 
ful transfers by agents generally see 
Agency § 566. 

[e] Sale by one tenant in common. 
—(1) Detinue will not lie by the as- 
signee in bankruptcy of one of two 
tenants in common against a party 
who sold the common property after 
the bankruptcy under the direction 
of the solvent tenant. Morgan v. 
Marquis, 9 Exch. 145, 156 Reprint 
62. (2) Sales by tenants in common 
generally see Tenancy in Common 
[38 Cyc 108]. 

{f] Defendant’s title held insuffi- 
cient.—(1) A trustee seized of realty 
for the use of a religious society, did 
not have such an interest in the land 
as would entitle him to defend in 
detinue for the deed, as against the 
acting trustees of the society, who 
were entitled to its possession. 
Stoker v. Yerby, 11 Ala. 322. (2) A 
fraudulent title in defendant will not 
relieve him from liability in detinue 
to the party from whom the title 
was obtained. Mansell v. Israel, 3 
Bibb (Ky.) 510. (3) One person claim- 
ing under another having a fraudu- 
lent title will not be relieved from 
liability in detinue. Hinton v. Nelms, 
13 Ala. 222. (4) A person who wins 
money in gambling acquires no title 
thereto as against the person who 
lost it. Morgan v. Lewis, 7 B, Mon. 
(Ky.) 243. (5) A title based on mis- 
take of law and fact is not available 
in detinue against the party who 
parted with his title by reason of 
such mistake. Goff v. Gott, 5 Sneed 
(Tenn.) 562. 

{g] Tender of payment of mort- 
gage by mortgagor is insufficient to 


C. Title by Adverse Possession.5 
verse possession of personal property for the period 
prescribed by the statute of limitations as a bar to 
an action for the recovery thereof gives the party 
holding such possession a sufficient title to defeat 
an action of detinue by the former owner of the 
property,’® and maintain detinue against a person 
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in himself,®® provided such title existed at the time 
of demand made upon him, or when the action was 
Where defendant 
possession of property, as that of a purchaser, in 
the absence of other evidence, he will be presumed 
to be the owner,®? since constructive possession ac- 
companies the title.®? 

A mere equitable title is not sufficient to defeat 


has constructive 


Ad- 


vest title in mortgagor so as to main- 
tain an action for the mortgage, since 
actual payment is necessary to re- 
vest title in him. New South Wales 
Bank v. O’Connor, 14 App. Cas. 273. 

91. Patton v. Hamner, 28 Ala. 618; 
Wittick v. Traun, 25 Ala. 817. 

92. Burns v. Morrison, 36 W. Va. 
423, 425, 15 SE 62 (where the court 
said: “The plaintiffs in error seem 
to have thought that it was only 
necessary to prove constructive pos- 
session on the part of the defendant, 
overlooking the fact that constructive 
possession accompanies the title; and 
if the defendant, by the written 
agreement which he introduced, had 
proved himself in constructive pos- 
session of the logs in controversy, he 
would have proved that the plain- 
tiffs had no title, and thus have de- 
feated their action’). 

93. Burns v. Morrison, 36 W. Va. 
423, 15 SE 62. 

94, Hicks v. Meadows, 193 Ala. 
246, 69 S 432. 

95. Adverse possession of chattels 
generally see Adverse Possession § 
634 et seq. 

Limitation of actions see Limita- 


tions of Actions [25 Cyc 10380]. 
96. . S.—Shelby v. Guy, i1 
Wheat. 361, 6 L. ed. 495. 


Ala,—Benje v. Creagh, 21 Ala. 151; 
Brown v. Brown, 5 Ala. 508. 

Ky.—Duckett v. Crider, 11 B. Mon. 
bh Birney v. Richardson, 5 Dana 
He C.—White v. White, 18 N. C. 

Philippine.—Sideco v. Pascua, 13 
Philippine 342. , 
else teak 3 v. Epperson, 14 Tex. 

Va.—Elam v. Bass, 4 Munf. (18 
Va.) 301; Newby v. Blakey, 3 Hen. & 
Mi. .@l8s Vai, 57. 

See Marr v. Kubel, 15 D. C. 577, 
581 (where the court said: “One 
who receives a deposit as bailee, it 
is plain that his original possession 
is not adverse, and, of course, so 
long as it remains so the statute will 
not run in his favor. It is only 
from the time he sets up an adverse 
elaim to the property that the stat- 
ute is put in operation and begins to 
run’); 

{a] Purpose of adverse holding 
immaterial.—The possession of slaves 
for more than three years, by trus- 
tees of a religious society, for its ex- 
clusive benefit, and against the rights 
of others, is a bar to an action of 
detinue for the slaves, notwithstand- 
ing the society considered slavery 
sinful, and held the slaves for the 
purpose of giving them the advan- 
tages of free men. White v. White, 
18 N. C. 260, 

{[b] Defendant’s evidence of ad- 
verse possession was not rebutted by 
plaintiff proving that before the five 
years had elapsed he brought a suit 
in chancery to recover the same 
slaves, which suit was dismissed on 
the ground that his claim was ex- 
clusively cognizable at law, and that 
within one year after the dismissal 
he took out a writ in detinue. Elam 
v. Bass, 4 Munf. (17 Va.): 301. 
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who wrongfully detains it.%” 


[§ 32] 


tion—1. In General. 


to the holder of the legal title.®* 
{§ 33] 2. In Custodia Legis. 


has seized property under a valid legal process 
against the owner is not liable in detinue to the 
owner, or to any one claiming under him,°? and a 
person holding the property as bailee of the officer, 
is not liable, in detinue, to any one except his 
Likewise a person who holds property,? or 
disposes of it,’ pursuant to an order of court, is 
Where the officer wrongfully 
seizes personal property belonging to another,* or 
where it remains in his possession after the writ 
under which he took the property has been re- 


bailor.? 


not liable in detinue. 


97. See supra § 10. 
98. Jesse French Piano, etc., Co. 
v. Bradley, 188 Ala. 177, 35 S 44; 


Clossman v. White, 7 C. B. 43, 62 ECL 
43, 137 Reprint 18; Reynolds v. Wad- 
dell; 12 U. C. Q, B. 9. 

[a] Dlustrations.—(1) Where: a 
seller reserves title in himself until 
payment, and the buyer thereafter 
for sufficient cause offers to rescind 
and return the property, provided the 
seller will refund the amount paid 
thereon, until such payment has been 
refunded by the seller, the buyer has 
a sufficient possessory interest in the 
property to defeat detinue by the 
seller. Jesse French Piano, etc., Co. 
v. Bradley, 138 Ala. 177, 35 S 44. (2) 
A stakeholder who holds property 
for the purpose of delivering it to 
another upon the performance of cer- 
tain conditions is not liable in det- 
inue to such other person until the 
conditions have ‘been performed. 
pexacie v. Waddell, 12 U. C. Q. B. 


99. Gillespie v. McClesky, 160 Ala. 
289, 49 S 362; Pruett v. Gunn, 158 
Ala. 123, 48 S 492; Thompson v. 


Jones, 84 Ala. 279, 4S 169; McBrayer 
v. Dillard, 49 Ala. 174; Hanna v. 
Hawks, 31 Iowa 146; Ralston v. Ours- 
ler, 12 Oh, St. 105. 

{a] An action in detinue may be 
defeated by defendant constable 
showing that he held the property 
under an execution, notwithstanding 
the original taking was by a third 
person and may have been tortious. 
aaa v. Gunn, 158 Ala, 123, 48 S 
492. 
{b] Ohio statute.—Where the levy 
is at the instance of a claimant of 
the property in proceedings before a 
justice of the peace the sheriff is not 
liable in detinue. Ralston v. Oursler, 
12, Oh. St. 105. 

{c] Justification in nature of set- 
off.—Where plaintiff sued for corn 
which he claimed to have purchased 
from an execution defendant, and to 
have reduced to possession by stack- 
ing it in a certain portion of such 
defendant's field, it was held that de- 
fendant sheriff, who had levied on 
all the corn in the field, might justify 
the detention of the portion sued for 
by showing that plaintiff had taken 
an equal quantity of corn from an- 
other portion of the field. Hanna y. 
Hawks, 31 Iowa 146. 

Sheriffs and constables generally 
see Sheriffs and Constables [35 Cyc 


54]. 
1. Kyle v. Swem, 99 Ala, 573, 12 
S 410 


2. Turrentine v. Blackwood, 125 
Ala. 436, 28 S 95) 82 AmSR 254; 
Cromwell v. Clay, 1 Dana (Ky.) 578, 
25 AmD 165. 

fa] Mlustration—Where a person 
is sued individually in detinue, he 
may defend by showing that he holds 
the goods as trustee in bankruptcy 
under the order of the federal court. 
Turrentine v. Blackwood, 125 Ala. 


D. Special Interest Justifying Deten- 
A person who has a special 
interest in personal property which entitles him to 
the possession thereof is not liable in detinue, even 


DETINUE 


ful detention. 


levy.® 


An officer who 


436, 28 S 95, 82 AmSR 254. 

3. Bullock v. Dunlap, 2 Ex. D. 43 
(holding that under 2 & 3 Vict. ¢ 71 
§ 29, where a person was arrested 
for larceny, and the goods charged to 
have been stolen came into the hands 
of an officer by virtue of his office, 
such officer could protect himself 
from an action of detinue by the 
accused by obtaining an order from 
a police magistrate directing the dis- 
position of the goods). 

4. Governor v. Gibson, 14 Ala. 
326; Bissell v. Lindsay, 9 Ala. 162; 
Owings v, Frier, 2 A. K. Marsh. (Ky.) 
268, 12 AmD 393. 

[a] Detention by a deputy sheriff 
under a levy is possession by the 
sheriff. Easly v. Dye, 14 Ala. 158. 

{b] If the sheriff justifies seizure 
upon any one of several attachments 
under which he holds the property 
he is not liable in detinue. Gillespie 
v. McClesky, 160 Ala. 289, 49 S 362. 

5. Henderson v. Felts, 58 Ala. 590; 
McArthur v. Carrie, 32 Ala. 75, 70 
AmD 529. 

[a] Where a process which has 
been levied on property is released, 
the sheriff who seized the property 
under such process holds it as the 
mere bailee of the owner, and the 
possession of the former is the pos- 
session of the latter, and hence deti- 
nue may be maintained against the 
latter, although the property has not 
come back to his actual possession. 
Henderson v, Felts, 58 Ala. 590. 

6. Thompson v. Jones, 84 Ala. 279, 
4S 169. 

7. Ala.—Seals v. Edmondson, 73 
Ala. 295, 49 AmR 51; McBrayer v. 
Dillard, 49 Ala. 174. 

Eng.—Castellain v. Thompson, 13 
Cc. B..N. S. 105, 106 ECL 105, 143 
Reprint 41 (where it was held that 
defendant had no lien); Dirks v. 
Richards, C. & M. 626, 41 ECL 340; 
Mason vy. Farnell, 12 M.*& W. 674, 
152. Reprint 1369 [disappr Lane v. 
Tewson, 12 A. & BH, 116 note, 40 ECL 
66, 113 Reprint 754]; Mecklenburgh 
v. Gloyn, 13 Wkly. Rep. 291. 

Pees ae v. Cogswell, 2 Can. 


S7.C. ip: 

Ont.—Riorden v. Brown, 1 U. C. 
C. P. 199; Hayward v. Grand Trunk 
RCO, S220. ce @) Pi eee: 

Sask.—Newman_ v. Whitehead, 2 
Sask. L. 11 (boarding house keeper); 
Taeger v. Rowe, 1 Sask. L. 466. 

[a] Lien not discharged.—A rail- 
way company receiving goods from 
a person having a lien thereon for 
packing charges, with instructions to 
deliver such goods to the owner upon 
condition that he pay the amount of 
his lien, was not liable in detinue 
for refusing to deliver the goods to 
the owner until such condition was 
performed, and that the packer did 
not lose his lien by receiving his 
charges from defendant railway com- 
pany. Hayward v. Grand Trunk R. 
COs "382 UC) QI'B: 392! 

{b] Property deposited for repair 


[§ 34] 3. Lienor in Possession. 
possession of property subject to his lien is not lia- 
ble im detinue to the owner until the lien has been 
discharged,’ unless he waives his right to detain the 
property or account thereof.’ 
jects a sufficient tender from the owner he will be 
liable to the owner in an action of detinue.® 
lien in favor of an agent against his principal on 
property in the agent’s possession will not justify 
the principal in detaining the property as against 
the person entitled to the possession thereof.1° 

[§ 35] 4. Pledgee in Possession. A pledgee is 
not liable in detinue to the owner of the pledged 


[§§ 31-35 


leased,® he will be liable in detinue for the wrong- 
The excessiveness of a levy will not 
affect the officer’s right to justify where the process 
was lawful and the property was subject to the 


A lienor in 


Where the lienor re- 


Soa 


and upon which a lien exists for 
cost of making repairs cannot be re- 
covered in detinue until the lien has 
been discharged. Webber vy. Cogs- 
well, 2 Can. S. C. 15. 

{[c] As between mortgagee and 
prior lien— “The plaintiff having a 
mortgage subsequent in point of time 
to defendant’s lien, and failing to 
show that his mortgage was for a 
valuable consideration, the defend- 
ant’s lien, coupled with the posses- 
sion of the property, was sufficient 
to defeat plaintiff’s recovery.” Snell- 
Sroee v. Evans, 145 Ala. 600, 604, 40 

8. Spence v. McMillan, 10 Ala. 583; 
Dirks v. Richards, C. & M. 626, 41 
ECL 340. See Coombs v. Noad, 10 M. 
& W. 127, 152 Reprint 410 (holding 
that where in detinue for one thous- 
and yards of broadcloth. and two 
pieces of other cloth, defendant, by 
his plea, claimed a lien for fulling 
the cloths mentioned in the declara- 
tion, and/it appeared at the trial that 
originally eight pieces of cloth had 
been delivered at the same time to 
defendant to be fulled, and that six 
out of the eight pieces had after- 
ward been redelivered, the plea ex- 
tended only to the two pieces actual- 
ly detained, and defendant could not, 
under that plea, set up a claim of 
lien for fulling more than two pieces, 
but should have specifically asserted 
his claim in respect of the eight). 

[a] What constitutes waiver.— 
(1) Where, upon demand for the 
property by the owner, the lienor 
does not insist on_his lien, he thereby 
waives it so far aS his right to detain 
the property on account thereof is 
concerned. Spence v. McMillan, 10 
Ala. 583. (2) Where the lienor, upon 
demand of the owner for delivery, 
claims a lien on the property on ac- 
count of a debt due by a third per- 
son, the lienor thereby waives his 
lien for the debt due from the owner, 
and the latter may maintain detinue 
without tendering the amount of such 
lien. Dirks v. Richards, C. & M. 626, 
41 ECL 340. 

[b] Lien not waived.—Where a 
bailee, having a lien under the terms 
of the bailment, refuses to deliver 
the property to the bailor, claiming 
not only the particular lien but also 
a lien for the general balance between 
the parties, the particular lien was 
not thereby waived. Scarf v. Mor- 
en 4 M. & W. 270, 150 Reprint 

9. Loring v. Warburton, E. B. & 
EB. 507, 96 ECL 507, 120 Reprint 598. 

[a] Dlustration.—Where a land- 
lord distrains his tenant’s property 
for rent, the tenant may, after a 
sufficient tender made before im- 
pounding, maintain detinue for the 
recovery of such property. Loring 
v. Warburton, HB. B. & E. 507, 96 ECL 
507, 120 Reprint 598. . ; 

10. Anderson v. Passman, 7 CG. & 
P. 193, 32 ECL 568. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 35-39] 


property, until the amount secured by the pledge 
has been paid, or the lien of the pledge has other- 
wise been discharged,'! unless he waives tender of 
payment.1* But collateral claims by the pledgee 
against the pledgor will not justify the former in 
detaining the property after payment or tender of 
the pledge debt.1® 

{[§ 36] HE. Title in Third Person.1* It has been 
held that defendant in detinue may always defeat 
the action by showing that the title to the prop- 
erty is outstanding in a third person,® but since 
prior possession alone is sufficient to give plaintiff 
a possessory interest sufficient to sustain the ac- 
tion as against any one not having a superior in- 
terest or right,!®° the doctrine above stated is too 
broad. The better rule seems to be that where plain- 
tiff, never having had the possesion of the property, 
relies solely on the legal title thereto as giving him 
the right of present possession, defendant may show 
that the legal title is outstanding in a third person, 
and this without connecting himself with such title,” 
unless he is prevented from so doing by some mat- 
ter or thing amounting in law to an estoppel,'® as 
for example when both parties claim title through a 
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common source.!® But where plaintiff has had prior 
possession of the property, defendant cannot show 
title in a third person without connecting himself 
therewith.?° 

When a bailee is sued by the bailor for the pos- 
session of the property he cannot show title in a 
third person unless he has a superior title under 
such third person.?+ 

A statute which permits defendant to disclaim 
and require a person claiming the property to come 
in and defend does not prevent defendant from ex- 
ercising his common-law right to set up an out- 
ras superior title with which he connects him- 
self.22 

[§ 37] F. Fraud in Plaintiff’s Possession or 
Title. Fraud in plaintiff’s title is not available to 
defendant unless he has a sufficient connection with 
such fraud as will entitle him to complain there- 
of.2° Further it cannot be shown that plaintiff’s 
title or right to possession was acquired by fraud 
without showing that such title or right to posses- 
sion depended on or was affected by the alleged 
fraud.?4 


VI. PARTIES 75 


[§ 38] A. Plaintiff. All persons having a legal 
possessory interest in the property must be joined 
as parties plaintiff,?° as for example tenants in com- 
mon,?? or joint tenants.2° So the joinder of a 
party who has not an interest in the property *® or 


ll. Minge v. Clark, 193 Ala. 447, 
69 S 421; Reed v. Harrison, 189 Pa. 
614, 42 A 301; Halliday v. Holgate, | Co., 


CAlar). 303% 


AmD 280; Dozier v. Joyce, 
Morris v. State Journal 
80 W. Va. 531, 538, 


the failure to join one who has an interest therein °° 
is fatal to the action. 

[§ 39] B. Defendant. The action should be 
brought against the party in possession or charge- 
able with the wrongful detention, regardless of the 


8 Port.|95 Ala. 438, 11 S 115; Gafford v. 
Stearns, 51 Ala. 434; Hall v. Chap- 


92 SE 743] man, 35 Ala. 553; Sims vy. Boynton, 


L. R. 3 Exch. 299; Donald v. Suckling, 
£4. GR. ok Quy Be 6855 61 Bo & JSin 183% 
Yungman v. Briesemann, 67 L. T. 
Rep. N. S. 642; Wood v. Bowden, 23 
U. C. Q. B. 466. 

12. Yungmann v. Briesemann, 67 
L. T. Rep. N. S. 642. 

[a] What constitutes waiver.— 
(1) A subpledge by the pledgee is 
not a waiver of payment or tender 
as a condition precedent. Donald v. 
Suckling, L. R. 1 Q. B. 585, 7B. & S. 
783, 21 ERC 301. (2) Payment or 
tender is not waived by the pledgee’s 
refusal to deliver the goods to the 
pledgor on demand upon the ground 
that the goods had been sold to him. 
Yungmann v. Briesemann, 67 L. T. 
Rep. N. S. 642. 

Actions for recovery of pleagea 
property generally see Pledges [31 
Cyc 840]. 

13. Chilton v. Carrington, 15 C. B. 
95, 80 ECL 95, 189 Reprint 355. 

14. Intervention by third persons 
see infra § 43. 

15. Tanner v. Allison, 3 Dana 
(Ky.) 422; Whitfield_v. Whitfield, 44 
Miss. 254; Robb v. Cherry, 98 Tenn. 
12, 38 SW 42; Clossman v. White, 7 
C. B. 43. 62 ECL 43, 137 Reprint 18. 

[a] Reason for rule.—‘‘Were this 
not the true doctrine of the law, 
that rule would be false which vests 
the property in the defendant on pay- 
ment of the assessed damages; for 
no better title than that which the 
plaintiff had could be transferred to 
the defendant by operation of law; 
and the plaintiff having no title, the 
defendant could, by paying the dam- 
ages, acquire none; and _ therefore, 
were there no other reason, he may 
defeat the plaintiff’s action, by prov- 
ing that he has no right.” Tanner 
yv. Allison, 3 Dana {Ky-) 422, 424. 

16. See supra § 1 

17. Knight v. ae 196 Ala. 
516, 71 S 715; Southern Hardware, 
etc., Co. v. Lester, 166 Ala. 86, 52 S 
328: Pruett v. Gunn, 158 Ala. 123, 48 
Ss 492; McIntosh y. Parker, 82 Ala, 
238, 3 S 19; Foster v. Chamberlain, 
41 Ala. 158; ‘Gardner v. Booth, 31 Ala. 
186; Miller v. Jones, 26 Ala. 247; 
McCurry vy. Hooper, 12 Ala. 823, 46 


- 


» 


[cit Cyc]; Justice v. Moore, 69 W. Va. 
51, 56, 71 SE 204 AnnCasi912D 17 
[eit Cyc]; Mason v. Great Western 
RK. Cox .8L iW. CieQ, Brita, 

“When a plaintiff fails to show 
former possession, and relies solely 
upon title, the defendant is allowed 
to show a superior title in a third 
person, without connecting himself 
with it, to defeat the action.” Pruitt 
v. Gunn, 151 Ala. 651, 654, 44 S 569. 

[a] Title in a trustee.—In detinue 
by the surviving husband against 
one of his sons-in-law, it was held 
that defendant could set up an out- 
standing title in a trustee, to whom 
the slave was conveyed in trust for 
plaintiff's deceased wife for life, with 
remainder to their children, and this 
notwithstanding the possession was 
obtained from the plaintiff by stealth 
or violence. Lucas v. Daniels, 34 
Ala. 188. 

[b] Sufficiency of connection with 
outstanding title.-—A boarding house 
keeper is sufficiently connected with 
the title to property belonging to his 
boarders, and situated in his house, 
to entitle him to set up such title 
in an action of detinue by an out- 
sider against him for the recovery of 
such property. Behr v. Gerson, 95 
Ala. 438, 11 S 115. 

In detinue against mortgagee see 
Chattel Mortgages § 311. 


18. Foster v. Chamberlain, 41 Ala. 
yee Dozier v. Joyce, 8 Port. (Ala.) 


[a] Thus, a distributee of an es- 
tate holding possession of property 
for the estate is estopped to deny 
the right of possession to be in the 
estate, and a purchaser at an exe- 
cution sale against such person is 
likewise estopped, as against the ad- 
ministrator of the estate, from set- 
ting up title in a third person, with- 
out connecting himself therewith. 
Miller v. Jones, 26 Ala. 2 

Estoppel generally see Estoppel [16 
Cye 671]. 

19. Pruett v. Gunn, 151 Ala. 651, 
ay 569; Gardner v. Boothe, 31 Ala. 

20. Morningstar v. Stratton, 121 
Ala. 437, 25 S 573; Behr v. Gerson, 


32 Ala. 353, 70 AmD 540; Miller v. 
Jones, 26 Ala. 247; Traylor vy. Mar- 
shall, 11 Ala. 458; Dozier v. Joyce, 
8 Port. (Ala.) 303; Whitfield v. Whit- 
field, 44 Miss. 254; Horton v. Rey- 
nolds, 8 Tex. 284; Justice v. Moore, 
69 W. Va. 51, 56, 71 SE 204, AnnCas 
1912D°17 [eit Cyc]. 

[a] The fact that defendant ac- 
quired possession tortiously does not 
estop him from setting up title in a 
third person, provided he connects 
himself therewith. Lucas v. Daniels, 
34 Ala. 188. 

21. Saville v. Tancred, 3 Swanst. 
158, 36 Reprint 808 (holding that as 
between bailor and bailee the fact 
that the title to the property is in 
a third person is immaterial, unless 
the bailee has a superior title under 
such third party, he must redeliver 
the goods to the bailor regardless 
of the question as to whom they 
belong). 

Detinue by bailor against bailee 
generally see Bailments § 123. 

22. Behr v. Gerson, 95 Ala. 438, 
11, $8 115: 

23. McGuire v. Shelby, 20 Ala. 
456; Dunklin v. Wilkins, 5 Ala. 199. 

24. Elston v. Roop, 133 Ala. 331, 
32. S: 129. u 

25. Parties generally see Parties 
[30 Cyc 1]. 

26. Bolton v. Cuthbert, 132 Ala. 
403, 31 S 358; Price v. ‘Talley, 18 
Ala. 21; Luke v. Marshall, 5 J. J. 
Marsh. (Ky.) 353. 

27. Parsons v. Boyd, 20 Ala. 112. 

28. Parsons v. Boyd, 20 Ala. 112. 

Joint interest see supra § 15. 

29. Freer v. Cowles, 44 Ala. 314 
(holding that an agreement between 
two creditors of defendant, whose 
claims are separate and distinct, to 
make a common cause in obtaining 
what they can in satisfaction of their 
claims, and to divide the recovery 
between them in proportion to their 
respective debts, does not authorize 
a joint suit by them to recover spe- 
cific property mortgaged by defend- 
ant to one of them, as security for 
his claim); Walker v. Fenner, 28 Ala. 


367. 
30. Price v. Talley, 12 Ala. 21; 
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number of persons that may be interested in the 
property ;*! and in some jurisdictions, where detinue 
has been superseded by statutory proceedings, it 
has been held, under the statutes, that the action 
may be maintained jointly against a person who 
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fraudulently acquired possession and his transferee 
who refuses to deliver such possession to the own- 
er.82 Where the property is jointly detained by 
several persons, all should be joined as defend- 
ants.°8 


VII. PROCESS 


[§ 40] In order to obtain jurisdiction to proceed 
to a valid judgment, in an action of detinue, the 
service of process or summons is necessary,** unless 
defendant waives the necessity thereof.*® But the 
failure to find or seize the property, if summons 
has been served, does not prevent the court from 
having jurisdiction.*® Jurisdiction of defendant is 
not acquired by the taking of the property under 


statutes authorizing its seizure.®? 

Amendment of return on writ of detinue. A 
sheriff may amend his return upon a writ of det- 
inue, by leave of court, so as to show the facts,*® 
and in such ease, the amended return relates back 
to the time when the original return should have 
been made.*? 


VIII. REVIVAL OF ACTION * 


[§ 41] As a general rule, the action of detinue 
survives at the death of either plaintiff or defend- 
ant, and may be revived against the personal repre- 
sentative of the decedent,*! although in some juris- 
dictions when the action is founded on the wrongful 
detention of property of the deceased, the action 
abates.42, Where the action does not abate, det- 
inue brought against a testator and pending at his 
death may be revived by scire facias against his 
executor, if the chattel demanded actually came to 


the exeeutor’s possession,*® therefore it must be 
suggested in the scire facias, or alleged in the decla- 
ration thereupon, that the goods came to the execu- 
tor’s possession, for if the executor’s possession is 
in nowise alleged there can be no recovery against 
im.-<) Lf the executor or administrator consents 
to a revival of the action, it will have the same effect 
as though a proper scire facias was served upon 
him.*° 


IX. PROCEDURE FOR TAKING AND REDELIVERY OF PROPERTY 


[§ 42] By making an affidavit of ownership, and 
executing a statutory bond for the payment of 
such costs and damages as defendant may sustain 


Miller v. Eatman, 11 Ala. 609; Luke| the wrongful detainer). 
Effect of transfer of possession see 


v. Marshall, 5 J. J. Marsh. (Ky.) 353. 
Teena to pleadings see infra| supra § 25. 
34. 

1. Nelson v. Howison, 122 Ala. | Hardware Co., 
B73. 25 S$ 211. [a] 


Morrow v. Norvell-Shapleigh 
165 Ala. 331, 51 S 766. 
Sufficiency of summons. —|it was discharged by order of plain- 

[a] Where there are several ex-| Where a summons in detinue was not | tiff’s 
ecutors or administrators and only| signed by the clerk, but the writ of | seized under a second writ. 


by reason of a wrongful action, plaintiff may ob- 
tain an order directing the officer executing the sum- 
mons to seize the property.4® The omission of cer- 


70 AmD 529. g 

{a] Milustration—A sheriff may 
amend his return upon a writ of 
detinue, by leave of court, so as to 
show that the seizure of slaves under 
before 


attorney, they were 


McAr- 


one is in possession, the one in pos-| seizure indorsed thereon as required|thur v. Carrie, 32 Ala. 75, 70 AmD 


session alone is the proper party de- 
fendant. Brewer vy. Strong, 10 Ala. 
96, 44 AmD 514; Bettis v. Taylor, 8 
Port. (Ala.) 564, 575; Smith v. Wig- 
gins, 3 Stew. (Ala.) 221; 1 Saunders’ 
Pl. & Ev. p 436. 

32. Latimer v. Wheeler, 3 Abb 
Dec. (N. Y.) 385, 1 Keyes 468, 28 
HowPr 581 note [aff 30 Barb. 485]; 
West Virginia Timber Co. v. Ferrell, 
67 W. Va. 14, 67 SE 69. See also 
Garth v. Howard, 5 C. & P. 346, 24 
ECL 599 (action against both pledg- 
or and pledgee). 

“Where a person is in possession 
of goods belonging to another, which 
he is bound to deliver upon demand, 
if he, without authority from the 
owner, parts with that possession to 
one who refuses to deliver them, he 
is responsible in detinue equally with 
the party refusing. He contributes 
to the detention. It is the conse- 
quence of his own wrongful delivery. 
The action in such cases may prop- 
erly be brought against both; because 
the acts of both unite in producing 
the detention.” Nichols v. Michael, 
23 N. Y. 264, 272, 80 AmD 259 

oe of possession see supra 


33. Gossett v. Morrow, 187 Ala. 
387. 65 S 826 (where the court 
said: “The gist of the action [deti- 
nue] is wrongful detention. It will 
only lie against one, or more than 
one, in possession at the time suit 
is commenced’). Compare Slade v. 
Washburn, 24 N. C.1414 (holding that 
where two persons take a quantity 
of personal property at the same 
time, and one of them detains a por- 
tion thereof and the other detains 
the remainder, the owner cannot 
maintain a joint action of detinue 
against them, since the gist of the 
action is not the original taking, but 


by Code (1886) § 2717, was signed by 
him officially, bearing the same date 
as the order of filing indorsed by the 
clerk, it is sufficient evidence that 
the summons was issued by the clerk 
as required by Code § 2652, in the 
absence of objections below, it also 
appearing that property was taken 
under the writ, from the possession 
of defendants who must have known 
of the suit. Baker v. Swift, 87 Ala. 
530, 6 S 153, 

Effect of defendant’s redelivery 
bond see infra § 122. 

35. Morrow v. Norvell-Shapleigh 
Hardware Co., 165 Ala. 331, 51 S 766. 

[a] Tllustration.—Where no com- 
plaint is filed or summons issued 
until after the property is seized, the 
defect is cured where defendant, be- 
ing orally notified, appears and con- 
sents to the filing of the complaint, 
and upon the filing thereof issue is 
joined thereon and trial is had. Ham- 
bat v. Holman, 116 Ala. 368, 22 S 

[b] The mtviby. of a replevy bond 
in an action detinue does not 
waive a defective writ. Nabors v. 
Nabors, 2 Port. (Ala.) 162. 

36. Morgan v. Wing, 58 Ala. 301. 

37. Fowler v. Banks, 21 Ala. 679. 

[a] Rule applied. An indorse- 
ment by the sheriff on a writ in 
detinue that by virtue of the writ 
he had taken the property therein 
described, and five days having 
elapsed and defendant failing and 
refusing to put in bond, and plaintiff 
having put in bond within five days, 
that the property had been delivered 
to plaintiff, is not sufficient to show 
that he had executed the writ on 
defendant, and will not support a 
judgment by default. Fowler v. 
Banks, 21 Ala. 679. 

38. McArthur v. Carrie, 32 Ala. 75, 


529. 

39. McArthur v. Carrie, 82 Ala, 75, 
70 AmD 529. 

40. See generally Abatement and 


Revival 1 C. p 15. 
Hi See NA and Revival 


Cross references: 

Death of joint tenant or tenant in 
common see Abatement and Re- 
vival § 268. 

Liability of executor 
trator see supra § 238. 

Right of executor or administrator 
to maintain detinue see supra § 13. 
42. Jones v. Littlefield, 8 Yerg. 

(Tenn.) 138 (holding that the action 

did not survive and could not be 

maintained against the representa- 

tive of the deceased, but might be 
maintained against him in his indi- 
vidual capacity). 

[a] In Alabama, Code § 2146 did 
not change the rule that if one of 
two defendants in detinue dies, pend- 
ing the; suit, the action cannot be 
revived at the instance of his per- 
sonal representative, and the sur- 
viving defendant, so as to proceed 
against them jointly. Foster v. 
Chamberlain, 41 Ala, 158 

Joint interest see supra § 15. 

43. Greenlee v. Bailey, 9 Leigh 
(36 Va.) 526; Catlett v. Russell, 6 
Leigh (38 Va.) 344; Allen v. Harlan, 
6 Leigh (38 Va.) 42, 29 AmD 205, 

Scire facias to revive actions gen- 
Hert see Abatement and Revival 


44, Hunt v. Martin, 8 Gratt. (49 
Va.) 578; Catlett v. Russell, 6 Leigh 
(33 Va.) 344; Allen. vy. Harlan, 6 
Leigh (88 Va.) 42, 29 AmD 205, 

45. Greenlee v. Bailey, 9 Leigh (36 


Va.) 526. 
v. Bryant, ted 
496 


or adminis- 


465°°U..S.— Ss. 
U. 8S. 499, i Sct 601, 28 L. ed. 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number. 


§§ 42-43] 


tain statutory conditions in the detinue bond does | 


not render it wholly void.47 Likewise a bond given 
after levy, although required before the levy, is valid 
as a common-law bond.*® The officer is required to 
hold the property for a certain time, during which 
plaintiff may take possession of the property by giv- 
ing another bond conditioned to return the property 
to defendant in the event of a judgment in his 
favor;*® but if he does not give such bond within 
the specified period, it is the duty of the sheriff 
to release the property, and failure to release it at 
the expiration of the specified period renders him 
liable to defendant as a trespasser ab initio,5° 
Defendant may retain possession. After the of- 


xX. CLAIMS BY T 


[§ 43] At common law detinue was the only 
personal action in which interpleader was allowed,*? 
and this procedure has been adepted in several 
jurisdictions in the United States.°* The modern 
practice is regulated almost entirely by statute,°° 
and prior to such statutes there was no provision 
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ficer has seized the property, defendant may retain 
the property by giving a forthcoming or redelivery 
bond.>+ But where a sheriff is sued in detinue for 
the recovery of property in his possession under a 
levy, he is not obliged to give a forthcoming bond, 
but may notify the execution creditor, who is there- 
upon charged with the responsibility of protecting 
his own interests.°? The validity of the bond is 
not affected by the failure of the officer to seize part 
of the property,®* nor by including articles not 
sued for.o* It is also sufficient if the bond is 
executed by one of several defendants -who alone 
has possession of the property.®® 


HIRD PERSONS * 


tiff in a detinue suit and a stranger to that suit, 
who claimed the property.°° 

In Alabama there is a special statute providing 
for intervention by a third person claiming the 
property in litigation,®+ but such claim can be inter- 
posed only where there has been a preliminary 


for the trial of the right of property between plain- | seizure of the property before trial and judgment,®” 


Ala.—Jacobs v. State, 61 Ala. 448. 

Ky.—Adams v. Craycroft, 1 Kyl 
330, 10 Ky. Op. 910. 

Va.—Cloud v. Catlett, 4 Leigh (31 
Va.) 462. 

W. Va.—Robinson v. Woodford, 37 
W. Va. 377, 16 SE 602. 

[a] In Alabama Code (1876) 
§ 2942, providing that when an action 
of detinue is instituted in the circuit 
court, plaintiff, upon making affidavit 
that the property sued for belongs 
to him, and the execution of a bond 
with surety for the payment of such 
costs and damages as defendant may 
sustain from the wrongful suit, can 
obtain an order directing the officer 
executing the summons to take pos- 
session of the property, applies to an 
action of detinue in justice’s court. 
Jacobs v. State, 61 Ala. 448. 

{b] Sufficiency of affidavit.—Un- 
der Ala. Code (1876) §§ 2942, 2943, 
relating to suits for the recovery of 
personal chattels in specie, and re- 
quiring an affidavit by “the plaintiff, 
his agent or attorney,” that the prop- 
erty sued for belongs to plaintiff, 
and the giving by plaintiff of a bond 
for costs and damages as prerequi- 
sites to the making of an order for 
the seizure of the property, an affi- 
davit in such a suit by the United 
States in the federal circuit court, 
made by a special agent of the gen- 
eral land office, in which he swears, 
“to the best of his knowledge, in- 
formation, and belief,’ that the prop- 
erty sued for belongs to the United 
States is sufficient. U. S. v. Bryant, 
111 U. S. 499, 4 SCt 601, 28 L. ed. 496. 

{c] United States need not give 
pond.—Ala. Code (1876) §§ 2942, 2943, 
relating to suits for the recovery 
of personal property in specie, pro- 
vide for the giving by plaintiff of 
a bond for costs and damages as a 
prerequisite to the making of an 
order for the seizure of the property. 
It was held that under Rey. St. 
§ 1001, providing that whenever any 
process issues from a circuit court 
by the United States, no bond or 
other security shall be required from 
the United States, the giving of the 
bond provided for by such provisions 
of the Alabama code is not a con- 
dition precedent to the right of the 
United States to avail themselves of 
said provisions. U. S.-v. Bryant, 
111 U. S. 499, 4 SCt 601, 28 L. ed. 496. 

{d] A recognizance of special bail 
was required of plaintiff by 1 Va. 
Rev. Code c 128 § 53. Cloud v. Cat- 
lett, 4 Leigh (31 Va.) 462. ¥ 

{e] Approval of the bond will be 
presumed from the clerk’s official 
indorsement on the writ directing the 
sheriff to take the property described 
in the complaint into his possession, 
Baker v. Pope, 49 Ala. 415. 


‘ 
\ 


{f] In Kentucky the affidavit des- 
ignated by Code § 181 is required 
only where plaintiff seeks immediate 
delivery of possession of the proper- 
ty. Adams v. Craycroft, 1 KyL 330, 
10 Ky. Op. 910. 

Liabilities on detinue bonds see 
infra §§ 107-113. 


47. Jackson vy. Hopkins, 92 Va. 
601, 24 SH 234. 

48. Reed v. Brashers, 3 Port. 
(Ala.) 378. 


49. Gay v. Burgess, 59 Ala. 575; 
Hall v. Perryman, 42 Ala. 122; Ala. 
Code (1876) §§ 2942, 2948; Ala. Rev. 
Code §§ 25938, 2594. 

Liabilities on forthcoming bonds 
see infra §§ 114-120. 

50. Gay v. Burgess, 59 Ala. 575. 

Effect of plaintiff giving forthcom- 
ing bond see infra § 114. 

51. Rose v. Pearson, 41 Ala. 253; 
Robinson v. Woodford, 37 W. Va. 377, 
16 SE 602; W. Va. Code c 102. 

[a] Conditions of bond.—Under 
the Code § 2192, the bond to be given 
by defendant in detinue, in order 
that he may retain possession of the 
property, should be conditioned that 
if cast in the suit he will within 
thirty days thereafter deliver the 
property to plaintiff and pay all costs 
and damages which may accrue from 
the detention thereof. Rose v. Pear- 
son, 41 Ala. 253. 

Liabilities on forthcoming bonds 
see infra §§ 121-124. 

52. Governor v. Gibson, 14 Ala. 326, 
Rich v. Lowenthal, 99 Ala. 487, 
13 S 220. 

54. Rich v. Lowenthal, 99 Ala. 487, 
13 S 220. 

{a] Omission in the sherlff’s re- 
turn of seizure of a part of the 
property sued for and included in 
defendant’s forthcoming bond, and 
the fact that articles not sued for 
are included in such bond, do not 
affect its validity so as to render 
it unenforceable by summary process, 
since defendant is required to deliver 
only the property sued for, replevied, 
and recovered by plaintiff. Rich v. 
Lowenthal, 99 Ala. 487, 13 S 220. 


55. Fich v. Lowenthal, 99 Ala. 487, 
13 1S "220: 
56. Claims by third persons in: 


Pees see Attachment §§ 864- 

ie 

Execution see Executions [17 Cyc 
1206] 


Replevin see Replevin [34 Cyc 1462]. 

Interpleader generally see Inter- 
pleader [23 Cyc 1]. 

Liabilities on claimants’ bonds see 
infra §§ 124, 125. 

57. Hensley v. Orendorff, 152 Ala. 
599, 44 S 869; 3 Reeves Hist. Eng. L 
pp 448, 455. 

“The only personal action in which 
the right of interpleader existed at 


common law was detinue. . The 
defendant in detinue could plead that 
the chattel for which suit was 
brought was held by him as bailee 
or depositary; that it was claimed 
by a third person in privity with 
the plaintiff, and that he was willing 
to deliver it to the party who was 
legally entitled to it. Thereupon a 
process of garnishment issued to 
compel such third person to appear 
and defend, or else disclaim his title.” 
Russell v. Pottsville First Presb. 
Church; 65° Pa: 9, 14. 

58. Hensley v. Orendorff, 152 Ala. 
599, 44 S 869; Russell v. Pottsville 
First Presb. Church, 65 Pa. 9, 14 
(where the court said: “The want of 
a court of chancery rendered this 
necessary to prevent a failure of 
justice’’). 

59. See statutory provisions and 
infra notes 60-82. 3 

60. Baggett v. Mason, (Ala.) 39 S 
728 (where the court said: “Prior to 
the act of February 26, 1899 (Acts 
1889, p 57), now constituting section 
1484 of the Code of 1896 [Code (1907) 
§ 3792 et seq], no provision was 
made for the trial of right of prop- 
erty between the plaintiff in a deti- 
nue suit and a stranger to that suit. 
A claim suit of this character had 
no place in our judicial proceedings, 
and the courts were without juris- 
diction to entertain it’). But com- 
pare Cleaveland v. McAdams, 21 Ala. 
321 (where an action of detinue was 
instituted against a sheriff, and by 
leave of court third parties were ad- 
mitted to defend with such sheriff, 
but were not made parties to the 
record, it was held that the defense 
being conducted in the name of de- 
fendant on the record the court is 
not authorized to render judgment 
against both parties). 

61. McMillan v. Nettles, 7 Ala. A. 
416, 60 S 957; Shreve-Milligan Live 
Stock, ete., Co. v. Pelham, 6 Ala. A. 
262, 60 S 516 (holding that where a 
elaimant in detinue files affidavit and 
bond under Code (1907) § 3792, his 
liabilities are not those of original 
defendant, but the proceedings are 
governed by § 6039 et seq, relating 
to the trial of the right of property). 

62. McGlathery v. Williams, 129 
Ala. 247, 29 S 858. 

{a] Premature filing of claim.— 
(1) Under the statute requiring that 
a claim by a third person to prop- 
erty levied on under a writ of detinue 
shall not be filed within five days 
from the levy, a claim was not pre- 
maturely filed in an action in the 
justice court when the property was 
levied on on Oct. 31st, and the claim 
was filed on the succeeding Nov, 5th. 
Wright v. New England Mortg. Se- 
curity Co. 127 Ala, 218, '28 S 573. 
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and by a person who is not a party to the action.** 
The statutes do not permit a person having an 
equitable lien or title to set it up in such a proceed- 
Under the statutes the claimant may volun- 
tarily intervene,” in which case he must file an affi- 
davit and give a bond; or defendant may disclaim 
and suggest the proper party, and force claimant 
When the claim- 
ant is substituted as defendant, the affidavit is not 
necessary.** Where claimant voluntarily intervenes, 
the issue between plaintiff and claimant becomes a 
collateral proceeding and is governed by the code 
provision for the trial of the right of property lev- 
ied on,®’ but when claimant is substituted as de- 
fendant, the proceeding becomes a civil cause be- 
tween plaintiff and claimant, the substituted defend- 
When the claim interposed is based on a 
mortgage or lien, the claimant must state in his 
affidavit the nature of the right which he claims,” 
and this cannot be dispensed with even by consent 
of the parties;7 and the failure of claimant to al- 
lege such fact in his affidavit may be taken advan- 
tage of by objecting to the introduction in evidence 
of the mortgage or lien,’* and ‘by a request for an 


ing.* 


to be substituted as defendant.*7 


ant,” 


(Z) This provision is for the benefit 
of defendant, and plaintiff cannot 
raise the question as to whether the 
claim was prematurely filed. Wright 
v. New England Mortg. Security Co., 
supra. 

62. Baggett v. Mason, 145 Ala. 
664, 39 S 728. 

64, Howard v. Deens, 143 Ala, 423, 
29 S 246. 

[a] Zandlord’s lien—tUnder Code 
(1907) § 3792 authorizing a third 
person to interpose a claim to the 
property in detinue, and thereupon 
the game proceedings to be had ag 
in other trials of the right of prop- 
erty, and % 603%, authorizing a per- 
gon claiming to own the Tegal or 
equitable title to, or a paramount 
lien on, property levied on under 
execution or attachment, to contest 
his right to the property, a landlord 
claiming a landlord’s lien on crops 
grown on premises may not inter- 

ose his claim in an action in detinue 
srought by the holder of the legal 
title conveyed by the tenant’s mort- 
gage on the crops, as the word “pro- 
ceedings” signifies form, mariner, or 
mode and tokens a means, an instri- 
ment. Johnson v. New Enterprise 
Co., 162 Ala, 463, 50 8 911, 

65. Code (1907) § 3792, 

66. Hall, etc., Woodworking Mach. 
Co. v. Haley Furniture, etc., Co., 174 
Ala, 190, 56 S 726, LRA1918B 924; 
Baggett v. Mason, 145 Ala. 664, a9 
S$ 72% (holding that if defendant py 
lects to give a bond, and there is 
another claimant for the seized prop- 
erty who properly executes the bond, 
the property must be relinquished to 
the claimant and title to the preneey 
tried the same as in other_proceed- 
ings to determine title); Porter yv. 
Godfrey, 14 Ala. A. 566, 70 8 204. 

{2] ZBftect of failure to file affil- 
davit and give bond.—The interposi- 
tion of a claim to property seized 
under 4 writ of detinue, without 
Claimants filing of an affidavit or 
giving of a bord as reauired by Code 
(1907 27192, leaves the court with- 
out jurisdiction to render any judg- 
ment whatever, and the proceeding 
is void. Porter v. Godfrey, 14 Ala. 
A. 566, 70 S 204. 

TAabilities on claimants’ bonds see 
infra %% 124, 125, s* 


67. See Code (1907) % 6051; and 
Porter v. Godfrey, 14 Ala. A, 566, 
70 S& 2064, 


[4] Affidavit by defendant.—In 
order to substitute claimant for de- 
fendant in original action defendant 
must daclaim and file affidavit that 


Claimant claims property. Porter v.| tion in issue is the question of title 
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necessary.”° 


Godfrey, 14 Ala. A. 566, 70 S 204. 

68. Carleton v. Kimbrough, 150 
Ala. 618,°43 8 817, 

69. Hesk v. Ellis, (Ala.) 75 8 329; 
Slaughter v. Webster, 194 Ala. 642, 
10 $ 128; Shrive-Milligan Live Stock, 
etc., Co. v. Pelham, 6 Ala. A, 262, 
60 S 516 (holding that by voluntar 
appearance under Code (1907) § 3792, 
which requires claimant to execute 
a bond and make affidavit of owner- 
ship, the claimant did not become a 
party to the original suit, but merely 
became a party to a new and collat- 
eral proceeding, and did not subject 
himself to the same judgment for 
recovery of the property and dam- 
ages for detention as the original de- 
fendant, but the proceedings are gov~ 
erned by Code § 6029 et seq, relating 
to the trial of the right of property). 

70. Southern Hardware, etc., Co. 
v. Lester, 166 Ala. 86, 52 8S 328 
(holding ‘that under Gode (1907) 
% 6051 the sheriff properly invoked 
the law of the law and equity court 
to bring a claimant from whose pos- 
session the money was taken b im, 
to litigate the question of title and 
possession; and in such case the pro- 
ceeding became a civil cause between 
plaintiff and claimant, the substi- 
tuted defendant); Carleton y. Kim- 
brough, 150 Ala. 618, 42 S 817. 

[a] “The obvious ge sought 
to be accomplished by the statute 
was to institute a regulation by 
which a defendant, claiming no title 
to the property, could rid himself 
of the harassment of two actions and 
to enable the rival claimants to have 
their respective claims adjudicated in 
a cheap and summary way.” Hensley 
v. Orendorff, 152 Ala. 599, 6038, 44 8 


869. 

71. Hall, etc., Woodworking Mach. 
Co. v. Haley Furniture, ete., Co., 174 
Ala, 190, 56 S 726, LRA1918B 924, 

72. Wall, etce., Woodworking Mach, 
Co. v. Hal Furniture, ete., Co., 174 
Ala. 190, 56 S 726, LRA1918B. 924. 

73. all, ete,, Woodworking Mach, 
Co. v. Haley Furniture, ete., Co., 174 
Ala. 190, 56 8 726, LRA1918B 924, 

74. Wall, ete., Woodworking Mach. 
Co. v. Haley Furniture, ete., Co., 174 
Ala. 190, 56 8 726, LRA1918B 924, 

75. Hensley v. Orendorff, 152 Ala. 
599, 44 S $69: Warren v, Liddell, 110 
Ala, 232, 20 8 89, 
bra rt v, Orendorff, 152 Ala. 
Houston Nat. Bank v. Hd- 
mondson, (Ala.) 75 8 566; White vy. 
Sheffield, ete., St. R. Co,, 90 Ala. 252, 
718 910 (holding that the only ques- 


ete) 


affirmative charge.” Formal pleadings are not nec- 
essary to a proper presentation of the disputed ques- 
tion of title between plaintiff and a claimant,’® the 
complaint of plaintiff and the statement of claimant 
that he is entitled to the property being all that is 
Upon intervention by a claimant the 
issue is upon the legal title and right to possession 
of the property involved,” and the burden of proof 
is on plaintiff.7* 
and defendant should assess the value of each ar- 
ticle separately with damages for detention.7® Where 
the claimant voluntarily comes in and makes him- 
self party defendant he thereby subjects himself 
to the same judgment as might have been rendered 
against the original defendant.*° Where the action 
is one for the trial of the right of property in chat- 
tels, upon which a writ of detinue has been levied, 
if the issue is found against the claimant, the ap- 
propriate judgment is a condemnation of the prop- 
erty and that it is subject to the writ of detinue;** 
and a judgment, 
plaintiff and against claimant for the assessed value 
of the property sued for, together with costs of the 
suit, is erroneous.®? 


The verdict as between claimant 


in such case, rendered in favor of 


between plaintiff and claimant; and 
hence claimant cannot raise the ques- 
tion as to whether the parties who 
caused the action to be instituted 
were the rightful officers of plaintiff 
corporation; nor ean he raise the 
question whether plaintiff made a de- 
mand for the property before bring- 
ing the action), 

78. Hensley v. Orendorff, 152 Ala. 
599, 44 S 869 (holding that in detinue, 
claimants brought in under Code 
(1896) § 2634, which provides for 
such intervention where defendant 
shows that claimants have an inter- 
est in € property, should not be 
treated actor plaintiffs, since such 
intervention does not take the burden 
of proof from the original plaintiff). 

79, Slaughter v. Webster, 194 
Ala, 642, 70 8 128; McMillan v. Net- 
tles, 7 Ala. A. 416, 60 S 957. 

[a] Applicability of statute, — 
Code (1907) § 6041, relating to the 
value of property assessed and dam- 
ages for delay in trials of the right 
of property and claim suits, and pro- 
ord: J that if the jury find the prop. 
erty levied on to be applicable to the 
satisfaction of the writ, they must 
assess the value at the time of the 
interposition of the claim, is not ap- 
plicable to claim suits in detinue 
where with respect to the damages 
recoverable, the principles of detinue 
actions prevail. Houston Nat. Bank 
v. Edmonson, (Ala.) 75 S 568, 

80. Merchants’ Nat. Bank y. Bales, 
14% Ala. 279, 282, 41 S 516. 

“A claimant who voluntarily comes 
in and makes himself party defend- 
ant under section 2644, of the Code 
of 1896, subjects himself to the same 
Judgment as to recovery of the prop- 
erty, and damages for the detention, 
as would have gone against the orlg- 
inal defendant. The substituted de- 
fendant assumes the defense of the 
suit, the original defendant is dis- 
charged, the detention of the proper- 
ty by the original defendant must be 
treated as held for and on behalf of 
the new defendant, and judgment 
should go accordingly.” erchants’ 
Nat. Bank v. Bales, supra. 

fa) Tilustration.—Judgment must 
be for property sued for or its al- 
ternative value and judgment against 
claimant and his sureties for dam- 
ages due is erroneous. Slaughter v. 
Webster, 194 Ala. 642, 70 S 128. 

Judgment against original defend- 
ant see infra § 865, 

Stinson v. Faircloth-Byrd Co., 
A, 607, 57 8 142, ¥ 
Stinson v. Faircloth-Byrd Co., 
3 Ala, A. 607, 57 8 143. 


For later canes, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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XI. PLEADING * 


[§ 44] A. Declaration, Petition, or Complaint 
—1l. In General. In setting forth a cause of action 
for detinue more certainty is required than in other 
forms of action for the recovery of personal prop- 
erty, since in this action the specific property sued 
for is sought to be recovered.** However, mere ir- 
regularities and defects may be waived by the agree- 
ment of the parties.®® 

[§ 45] 2. Particular Allegations—a. General or 
Special Interest. In setting forth the cause of ac- 
tion it is necessary that the declaration, petition, 
or complaint should contain an allegation of plain- 
tiff’s general or special interest in the property 
sued for, upon which he bases his right to immedi- 
ate possession.®® But it is not necessary to nega- 
tive any special possessory interest that defendant 
may have in the property,*’ although an averment 
which is not inconsistent with right of possession in 
defendant is insufficient.8® 

[§ 46] b. Possession in Defendant. According 
to the modern practice, it is necessary to allege that 

83. Pleading generally see Plead- 
ing [31 Cye 1]. 


[a] Forms of declaration.—Dame 
v. Dame, 43 N. H. 37; Martin Civ. 


suffer such son to trade in his prop- 
erty; and that the son was a minor 
and under parental control. 
Lockridge, 21 Tex. 461. 


defendant is in possession of the property and is 
wrongfully: detaining it,8® and the omission of such 
allegations is fatal even after verdict.°° The man- 
ner of taking need not be alleged and an allegation 
of manner is ordinarily regarded as surplusage,®! 
since the gist of the action is in the detention ®? and 
not in the taking.®* It has, however, been held that 
an. allegation that the taking was tortious is de- 
murrable,®* since such an allegation might induce 
the jury to assess damages for the wrongful taking 
as well as for the detention.®® 

At common law there were two modes of declaring 
defendant’s possession in detinue: First, on a bail- 
ment; and second, upon the fiction that plaintiff 
lost and defendant. found the property which he de- 
tains,®® although it was permissible to use the lat- 
ter form in either case.®7 

[§ 47] ¢. Description of Property. The decla- 
ration or complaint should particularly and specifi- 
cally describe the property sued for.°8 Reasonable 
certainty in this regard, however, is all that the law 
wrongful. Griswold v. Manning, 67 
App. Div. 372, 73 NYS 702. (2) A 


declaration alleging that property 
came into possession of defendant 


Ice v. 
(4) In an 


Proc. 371 [cit Warren L. Stud. 583]. 
{b] Form of writ.—Martin Civ. 
ae 371 [cit Fitzherbert Nat. Brev. 
J 
rime 4 by third persons see supra 


84. Felt v. Williams, 2 Ill. 206; 
Wright vy. Ross, 2 Greene (lowa) 
266; March v. Leckie, 35 N. C. 172, 
55 AmD 481. 

85. Hamner v. Holman, 116 Ala. 
368. 22 S 286: Fidelity Storage Corp. 
v. Maguire, 41 App. (D. C.) 231. 

{aj Illustration. irene through 
error of the justice of the peace who 
issued the affidavit, bond, and writ, 
no complaint was filed nor summons 
issued, the property was seized by 
the officer, and defendant was orally 
notified by him of the day of the 
trial; the defendant appeared with his 
attorney on the day set, and agreed 
to the filing of a complaint in deti- 
nue by plaintiff. Issue was joined, 
the trial had, and judgment rendered 
for plaintiff. It was held that all 
prior defects and irregularities were 
cured by the filing of the complaint 
by agreement and the joinder of is- 
sue and the trial thereof. Hamner 
v. Holman, 116 Ala. 368, 22 S286. 

86. U. S——Mound Coal Co. v. Jef- 
ri Mfg. Co., 233 Fed. 913, 147 CCA 

Ala.—Hensley v. Orendorff, 152 Ala. 
599. 44 S 869. 

Ky.—Price v. Israel, 3 Bibb 516. 
Miss.—Hundley v. Buckner, 
Miss. 70. 
N. Y.—Griswold v. Manning, 67 

App. Div. 372, 73 NYS 702. 

N. C.—Vinson v. Knight, 137 N. C. 
408, 49 SE 891; Russell v. Hill, 125 
N. C. 470, 34 SE 640 (where the 
authorities are reviewed). 

Tex.—lIce v. Lockridge, 21 Tex. 461. 

Va.—Binn v. Waddill, 32 Gratt. (73 
Va.) 588; Kent v. Armistead, 4 Munf. 
(18 Va.) 72. 

W. Va.—Burns_ v. 
W. Va. 423, 15 SE 62, 

{a] Allegations held sufficient.— 
(1) That they were the goods “of 
the plaintiff,” or “that he was law- 
fully possessed of them as of his 
own property.” Walker v. Lauder- 
dale, 17 Ala. 359, 362; 1 Chitty Pl. 
p 395. (2) General allegation of own- 
ership; and plaintiff need not allege 
that he is entitled to immediate pos- 
session. Griswold v. Manning, 67 
App. Div. 372, 73 NYS 702. (3) That 
defendant purchased a horse belong- 
ing to plaintiff from plaintiff's minor 
son; that plaintiff never received the 
consideration paid for the horse; that 
defendant knew that plaintiff did not 


\ 


14 


Morrison, 36 


action by a married woman to re- 
cover personal property alleged to 
belong to her statutory separate es- 
tate a general averment that the 
property sued for is her statutory 
separate estate is sufficient. Daniel 
v. Hardwick, 88 Ala. 557, 7S 188. 

[b] A curator or receiver should 
not allege his right of possession as 
being dependent upon his fiduciary 
capacity, but if he does so it will be 
mere surplusage. Boyle v. Townes, 
9 Leigh ( 36 Va.) 158. 

[ec] Action by trustee.—A trustee 
for the use of another should not 
declare upon such use as giving him 
the right of possession, but if he 
does so declare, the declaration will 
not thereby be rendered defective, 
the averment as to the use being 
mere surplusage. Holly v. Flournoy, 
54 Ala. 99; Gibson v. Land, 27 Ala. 
117; Hundley v. Buckner, 14 Miss. 70. 

87. Calhoun County v. Art Metal 
Constr. Co., 152 Ala. 607, 44 S 876; 
Griswold v. Manning, 67 App. Div. 
872, 73 NYS 702; Macon v. Owens, 3 
SC. L69! 

88. Herring Safe Co. v. Baker, 77 
Ga. 535, 3 SE 154. 

89. U. S.—Mound Coal Co. v. Jef- 
oh Mfg. Co., 283 Fed. 913, 147 CCA 


Ala.—Shows v. Brantley, 127 Ala. 
352, 28 S 716; Berlin Mach. Works 
v. Alabama City Furniture Co., 112 
Ala. 488, 20 S 418. 

Cal.—Faulkner v. Santa Barbara 
sf Nat. Bank, 130 Cal. 258, 62 P 


D. C.—Fidelity Storage Corp. v. 
Maguire, 41 App. 281. 

Ky.—Morton y. Israel, 3 Bibb 517. 

La.—Kellar v. Victoria Lumber 
Co., 45 La. Ann. 476, 12 S 511. 

Mo.—Melton v. McDonald, 2 Mo. 
45, 22 AmD 437. 

N. Y.—Griswold v. Manning, 67 
App. Div. 372, 78 NYS 702. 

Tenn.—Robb v. Cherry, 98 Tenn. 
72, 38 SW 412, 

Va.—Kent v. Armistead, 4 Munf. 
(18 Va.) 72. 

[a] Defect cured by stipulation.— 
The absence of an averment of de- 
tention was cured by a stipulation 
that the count of the declaration 
should be considered and defended as 
an action of detinue. Fidelity Stor- 
a Corp. v. Maguire, 41 App. (D. C.) 


std Allegations held sufficient.— 
(1) A complaint averring that defend- 
ant is in possession of property 
owned by plaintiff, which he refuses 
after demand made to deliver, suf- 
ficiently avers that the detention is 


and still is in his possession and that 
he refused to deliver it on request. 
Tunstall v. McClelland, 1 Bibb (Ky.) 
186. (3) A petition alleging that 
property sued for is on the premises 
of defendant corporation, that it is 
there held under a written acknowl- 
edgment given by an officer of the 
corporation, and that the corporation 
refuses to deliver, presents a suf- 
ficient charge of possession in de- 
fendant to sustain an action for re- 
storation of the property. Kellar v. 
Victoria Lumber Co., 45 La. Ann. 476, 
12 S 511. 

[ec] Surplusage.—Where the com- 
plaint was not filed until after the 
seizure of the property under the 
writ, an averment referring to such 
property as being in the possession 
of the constable instead of that of 
defendant may be treated as sur- 
plusage. Hamner v. Holman, 116 
Ala. 368, 22 S 286. 

90. Melton v. McDonald, 2 Mo. 45, 
22 AmD 437; Kent v. Armistead, 4 
Munf. (18 Va.) 72. 

91. Otero v. Bullard, 3 Cal. 188; 
Gentry v. McKehen, 5 Dana (Ky.) 
34; Griswold v: Manning, 67 App. 
Div. 372, 73 NYS 702; Whitehead v. 
Harrison, 6 Q. B. 4238, 51 ECL 423, 
115 Reprint 162; Mills v. Graham, 
1B. & P. N. R. 140, 127 Reprint 
413. 

92. Mansell v. Israel, 3 Bibb (Ky.) 
510. See supra § 2. 

93. Mansell v. Israel, 3 yee (Ky.) 
510. And see supra §§ 21, 

94. Price v. Israel, 3 Bibb (Ky.) 
ae Mansell v. Israel, 3 Bibb (Ky.) 


95. Mansell v. Israel, 3 Bibb (Ky.) 
510. 
96. Gentry v. McKehen, 5 Dana 


(Ky.) 34; 1 Chitty Pl. p 138. 

[a] The failure to aver the time 
of the finding and detention in a 
declaration in detinue, although fatal 
on demurrer at common law, is aided 
by the statute of jeofails. Batts v. 
Gordon, Ky. Dec. 63. 

{b] In an action against an ex- 
ecutor or administrator, an averment 
that the property came into his pos- 
session by finding and that he de- 
tains it is sufficient. Gentry v. Mc- 
Kehen, 5 Dana (Ky.) 34. 

97. Gentry v. McKehen, 5 Dana 
by 34; Mills v. Graham, 1 B. & 

R. 140, 127 Reprint 413; Jen- 
ia "2 Cent. p 78. 
98. Ala.—David v. David, 66 Ala. 


189; 
Tll—Felt v. Williams, 2 Ill. 206. 
Iowa.—Wright v. Ross, 2 Greene 
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requires.”® 


larity of description is required. 


the alternative form.® 


of trial;° but it is too late to raise 
Ky.—Boggs v. Newton, 2 Bibb 221. 
Miss.—Whitfield v. Whitfield, 44 
Miss. 254. 
N. H.—Brown v. Ellison, 55 N. H. 


556. 
N. C.—March v. Leckie, 35 N. C. 
172, 55 AmD 481. 


nae .—Rementa v. Erwin, 2 Pennyp. 
407. 

Va.—Bass v. Bass, 4 Hen. & M. 
(14 Va.) 478. 


W. Va.—Robinson v. Woodford, 37 
W. Va. 377, 16 SE 602. 

bas Bridal v. Castlereagh, Ir. R. 
1 93 

Ont. —Richardson v. Gray, 29 U. C. 
Q. 360. 


(ei Reason of rule.—‘In the ac- 
tion of Detinue, more certainty is 
required in setting forth the property 
demanded than in an action of 
Trover, for the reason that, in the 
latter action, the plaintiff recovers, 
not the thing converted, but dam- 
ages for the conversion; whereas, the 


object in the former, is to recover 
the thing itself. It is necessary, 
therefore, that the thing detained 


should be capable of being specifical- 
ly identified, or clearly distinguish- 
able from other property . 
whereby the Sheriff may be guided 
in delivering them to the plaintiff.” 
March v. Leckie, 35 N. C. 172, 173, 
55 AmD 4381. 

{b] Unnecessary particularity in 
describing the property must be sup- 
ported by proof. Stewart v. Tucker, 
106 Ala. 319, 17 S 385 (holding that 
where plaintiff in an action of deti- 
nue to recover severed crops de- 
scribes the land from which the crops 
were severed with unnecessary par- 
ticularity he must prove his case as 
alleged). 

{c] Descriptions held sufficient.— 
(1) Books, papers, and written in- 
struments. David v. David, 66 Ala. 
139, 140 (“bonds to the amount of 
$2,100, issued by the county of Wil- 
son in the State of Tennessee, and 
known as ‘Wilson county bonds,’” 
followed by a further allegation that 
the property consists of two bonds 
of one thousand dollars each); Gra- 
ham v. Gracie, 13 Q. B. 548, 66 ECL 
548, 116 Reprint 1372 (“a certain bill 
of exchange for £85’); Atwood v. 
Ernest, 13 C. B. 881, 76.ECL 881, 
1388 Reprint 1449 (“certain books, 
papers, and documents of the plain- 
tiff, that is to say, a purser’s cost- 
book, a merchant’s ledger, an invoice- 
ledger, diverse merchant’s accounts, 
vouchers’’); Thorneton v. Bernard, 2 
Ld. Raym. 991, 92 Reprint 160 (“a 
box of writings”). (2) Grain. Rich- 
ardson v. Gray, 29 U. C. Q. B. 360 
(holding that ‘600 bushels of rye” 
was sufficiently definite after ver- 


dict). (3) Machinery. Nelson v. 
Howison, 122 Ala. 573, 25 S 211 (‘one 
engine, one boiler (4) Pistol. 


Wright v. Ross, 2 Greene (Iowa) 266 
(“a six barreled pistol, called a six 
shooter or revolver’). (5) Tools. 
Thompson v. Pearce, 49 Ala. 210 
(one chest of tools containing a com- 
plete set of carpenter tools, embrac- 
ing all tools used in the carpenter’s 
trade, one set of carving tools, em- 


When an administrator or executor 
brings a suit in detinue for property of the deceased, 
which has never been in his possession, less particu- 
Indefiniteness in 
the description of the property is waived by defend- 
ant’s filing an answer and taking proof.? 

[§ 48] d. Value of Property—(1) In General. 
It is generally necessary to allege the value of the 
property in controversy, since the judgment is.in 
If plaintiff fails to state the 
value of the property, objection thereto may be 
raised by demurrer,* by plea in abatement,°> or by 
objecting to the introduction of evidence at the time 
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after verdict.” 


[§ 49] 


[§ 50] @, 


these objections 


bracing all tools used in carving, and 
two complete sets of drawing tools, 
used by architects for drawing plans 
of buildings); March v. Leckie, 35 
N. C. 172, 55 AmD 431 (holding that 
“a set of turner’s tools” is too in- 
definite; but if there are added the 
words “being the same _ formerly 
owned by one Burkett,” the descrip- 
tion is sufficient). (6) Slaves and 
animals. Haynes v. Crutchfield, 7 
Ala. 189 (holding it sufficient to de- 
clare for a negro woman by name 


without stating her complexion, age, | 


etc.; or for a cow without describing 
her color, ete.; or for a certain num- 
ber of knives and forks without a 
particular description); Whitfield v. 
Whitfield, 44 Miss. 254 (to same 
effect); Bass v. Bass, 4 Hen. & M. 
(14 Va.) 478 (holding it sufficient to 
declare for an infant negro child and 
its mother, naming her, without 
naming the child). 

[d] Description held insufficient. 
—(1) Animals. Boggs v. Newton, 2 
Bibb (Ky.) 221 (a horse, without des- 
ignating the animal either by name, 
color, size, figure, ete.); Haynes v. 
Crutchfield, 7 Ala. 195 (to same ef- 
fect). (2) Money. Brown vy. Ellison, 
55 N. H. 556 (a general allegation 
that defendant owes it to plaintiff). 
(3) Writings. Rementa v. Erwin, 2 
Pennyp. (Pa.) 407 (a certain writing 
or writings, signed by A B, or by 
some one in his behalf, and at his 
instance and request, relating to a 
lot of ground of four acres at or 
near a certain place, and belonging 
to the estate of such A B). 

99. David v. David, 66 Ala. 139; 
Guille v. Fook, 13 Or. 577, 11 P 277; 


erg v. Bass, 4 Hen. & M. (14 Va.) 
[a] The failure to name a horse 


was held no defect, notwithstanding 
the fact that he had _a name of 
notoriety. Holladay v. Littlepage, 2 
Munf. (16 Va.) 539. 

{b] Minute description. — It is 
not necessary that the articles sued 
for be minutely described in every 
particular, but they must be capable 
of such description as will identify 
them and point them out as the iden- 


tical articles sued for. March v. 
eatie: 35) NISC. W138, e2 DoetiAamb 
1. David v. David, 66 Ala. 139; 


Stephens Pl. p 298. 

[a] Reason for rule.—‘“It is a rea- 
sonable inference, that matters of 
description lie more within the 
knowledge of the party charged with 
the tort, than of the plaintiff,” and 
on this account less particularity is 


required. David v. David, 66 Ala. 
139, 148 
2. Young v. Young, (Tenn. Ch. A.) 


64 SW 319; Holladay v. Littlepage, 2 
Munf. (16 Va.) 539. 

{a] MNlustration.—After a verdict 
for the recovery of a negro woman 
and her issue, the names of the issue 
being given, the failure to allege the 
names of the issue in the declara- 
tion was cured. Holladay v. Little- 
page, 2 Munf. (16 Va.) 539. 

3. Ala.—Haynes v. Crutchfield, 7 
Ala. 189. 


[§§ 47-51 


(2) When Several Chattels. Where sev- 
eral articles are demanded by the declaration, ordi- 
narily it is not necessary that the value of each 
article should be separately stated,’ although it has 
been said that good pleading requires it. However, 
after verdict for plaintiff, defendant cannot object 
to the failure of plaintiff to state the value of each 
article separately.1° 
Demand. Where a demand is a con- 
dition precedent to the right to maintain the action, 
it must be alleged. 

[§ 51] f. Damages for Detention. 
tion of special damages is essential to the recovery 


No allega- 


Ind.—Hawkins v. 
Blackf. 46. 
jeg Saat v. Watson, 8 Ky. Op. 


fee C.—Hutchins v. McLean, 1 N. C. 


Me Tex.—Gillies v. Wofford, 


Johnson, 3 


26 Tex. 


3) Calb it 
Henry, 2 


1 SN. 3G 
Daniel v. Prather, 1 Bibb (Ky.) 


Va.—Bates v. Gordon, 
Va.) 555; Pearpoint v. 
Wash. (2 Va.) 192. 
nas Hutchins v. McLean, 


5. 
484, 
6. Gillies v. Wofford, 26 Tex. 76. 
7. Daniel v. Prather, 1 Bibb eee 

484; Hutchins v. McLean, 1 N. C. 32 
Bates v. Gordon, 3 Call (7 Va.) ate 
But see Gillies v. Wofford, 26 Tex. 76 
(holding that it was error to admit 
evidence of value when the complaint 
did not contain an allegation of val- 
ue, and its absence is not cured by 
the verdict unless the evidence was 
admitted without objection from de- 
fendant). 

8. Haynes v. Crutchfield, 7 Ala. 
189; Pawly v. Holly. W. Bl. 853, 96 
Reprint 504; Bullers N. P. p 51a 
note (d). 

9. Justice v. Moore, 69 W. Va. 51, 
54, 71 SE 204, AnnCasi912D 17. 

“Good pleading in detinue requires 
specification of the value of each 
article sued for. The purpose of 
this is to give the defendant notice 
of what is demanded of him.” Justice 
v. Moore, 69 W. Va. 51,.54,. 71 SE 
204, AnnCas1912D 17 (holding that a 
declaration in detinue for saw logs, 
stating the average value of each 
and the aggregate value of all, suf- 
fices as to specification of value). 

10. Jordan v. Thomas, 31 Miss. 
557; Holladay v. Littlepage, 2 Munf. 
(16 Va.) 539. 

Necessity of verdict assessing val- 
ue of each article separately see 
infra § 78. 

11. Griswold v. Manning, 67 App. 
Div. 372, 73 NYS 702; Mortimer v. 
Brumfield, 3 Munf. (17 Va.) 122. See 
Fidelity Storage Corp. v. Maguire, 41 
App. (D. C.) 231 (holding that where 
it was stipulated that the second 
count in the declaration should be 
considered and defended as an action 
of detinue the defect, if any, in such 
count for failure to allege demand, 
was cured). 

[a] Allegations held sufficient.— 
(1) “That the defendant, although 
often requested,” etc., is ‘sufficient. 
without stating a special demand and 
refusal. Mortimer v. Brumfield, 3 
Munf. (17 Va.) 122. (2) That de- 
fendant refuses “after demand made” 
to’ deliver possession of chattels. 
Griswold v. Manning, 67 App. Div. 
372, 738 NYS 702. 

{(b] Effect of omission.—Although 
the declaration in detinue does not 
contain a demand “that the defendant 
render to the plaintiff’ the property 
sued for, judgment will not be ar 
rested after a verdict on the plea 
of non detinet. Boggess v. Boggess, 
6 Munf. (20 Va.) 486. 

When a demand is necessary S86 
supra § 19. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, es 


§§ 51-53], 


of damages for the detention of the property,!?; 
since damages are a mere incident to such wrongful 
detention,’ it being sufficient if damages are claimed 


in the demand for relief.1* 
[§ 52] g. Venue.15 


ter.16 


[§ 53] 


12. Levi v. Legg, 23 S. C. 282; 
Gardin v. Neily,, 31° N. S. 89. 

13. Levi v. Legg, 23 S. C. 282. 
Miri sage tii in detinue see infra §§ 99- 

14. Levi v. Legg, 23 S. C. 282. 

15. Venue of actions to recover 
personal property see Venue [40 Cyc 


Stiles v. James, 2 Wash. T. 
194, 2 P 188. See Mills v. King, 14 
U. C. C, P. 223 (holding that descrip- 
tion as to locality is not always nec- 


Non-prejudicial defect. — Al- 
though an allegation of venue in the 
complaint is necessary to give the 
court jurisdiction of the subject mat- 
ter, the failure to allege the venue 
did not affect the substantial rights 
of defendant, where the sheriff's re- 
turn showed that the property was 
found within the jurisdiction of the 
court. Stiles v. James, 2 Wash. T. 
194, 2 P 188. 

Necessity of stating venue gener- 
ally see Pleading [31 Cye 94]. 

17. Clossman v. White, 7 C. B. 43, 
62 ECL 48, 137 Reprint 18. 

[a] Plea setting up a lien.—In 
detinue, a plea setting up a lien on 
the chattel detained, in respect of 
a guaranty entered into by de- 
fendant at plaintiff's request for a 
debt to be incurred by a third per- 
son, but not stating that the debt 
has been or is about to be incurred, 
is good. Mecklenburgh v. Gloyn, 13 
Wkly. Rep. 291. 


{b] Nonissuable plea.—To a de-| 


claration in detinue defendant, being 
under terms to plead issuably, plead- 
ed that he had obtained and complied 
with a master’s order to stay pro- 
ceedings upon delivery of the goods, 
which order was still in force, but 
that plaintiff, by means of a false 
affidavit that all the goods had not 
been delivered, had obtained a fur- 
ther master's order that he should be 
at liberty to continue the action. It 
was held that the plea was not issu- 


able. Ellis v. Saxon, 32 L. T. Rep. 
NREL Lue. 
18. Chilton v. Carrington, 16 C. B. 


206, 81 ECL 206, 139 Reprint 735. 
{a] Thus, in detinue for a lease, 
the court allowed defendant to plead 
in addition to a denial of the detain- 
er: First, that plaintiff sued de- 
fendant for the detention of the 
lease, and recovered judgment in a 
former action, and issued execution, 
and took other proceedings to en- 
force the judgment, that the sum of 
£150, to secure which the lease was 
deposited with defendant, was still 
due, and that no tender of that sum 
had been made since the judgment; 
and, second, on equitable grounds, 
that the lease was deposited to se- 
cure payment to plaintiff of £150 and 
interest, by way of equitable mort- 
gage, upon the terms of an agree- 
ment in writing, the former recovery, 
and proceedings thereon, that the sum 


‘ 
- 


The place at which the 
property is detained must be alleged where it is 
essential to show the jurisdiction of the subject mat- 


B. Plea or Answer—l. In General. Asa 
general rule defendant may plead specially all mat- 
ters of defense which tend to make his detention of 
the property lawful,“ and by statute in some juris- 
dictions he may plead equitable defenses.1® Defend- 
ant may plead that after the commencement of the 
action he delivered the goods to plaintiff who re- 
ceived them,’® and such a plea is not subject to the 
objection that it merely goes to the damages and 
does not answer the subject matter of the action.?° 
But all defenses, not raised by the pleas of non 
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detinet or general issue,21 or non possessed,?? must 
be specially pleaded, unless waived by plaintiff.2? 
Thus a defendant claiming that the property was 
pledged,?* or one who justifies his possession under 
a legal process ?° must specially plead such matters. 
A plea in detinue is bad which avers general owner- 
ship in a third person but does not exclude the idea 


of a special property in plaintiff with the present 


of £150 was still due, that after the 
commencement of this action, de- 
fendant tendered and offered plain- 
tiff his costs of this action up to 
that time, and that such tender and 
offer were refused. Chilton v. Car- 
rington, 16 C. B. 206, 81 ECL 206, 
139 Reprint 735. 

19. Crossfield v. Such, 8 Exch. 159, 
155 Reprint 1301. 

Effect of restoration of property 
ppd the action see supra §§ 28, 


20. Crossfield v. Such, 8 Exch, 159, 
155 Reprint 1301. 


21. See infra § 54. 
22. See infra § 55. 
23. Snellgrove v. Evans, 145 Ala. 


600, 40 S 567; Berlin Mach. Works 
v. Alabama City Furniture Co., 112 
Ala. 488, 20 S 418. 

{a] Permitting defendant without 
objection to prove a lien under the 
general issue is a waiver of the right 
to insist on a special plea setting up 
that defense. Snellgrove v. Evans, 
145 Ala. 600, 40 S 567. 

Defenses arising after issue joined 
see infra § 58. 

24. Bettis v. Taylor, 8 Port. (Ala.) 
564; Reed v. Harrison, 189 Pa. 614, 42 
A 301. 

{a] In detinue for property de- 
posited as security it appeared that 
a lease of premises provided that the 
tenant should leave the premises in 
the condition required by the lessor, 
and as security for the performance 
of this provision plaintiff deposited 
certain shares of stock. Defendant 
averred in his affidavit of defense 
that the keys of the premises were 
delivered to defendant’s agent, who 
was ignorant of the provisions in the 
lease, and that shortly afterward 
plaintiff was notified that the shares 
of stock would not be returned until 
the premises were restored to the re- 
quired condition. Defendant also 
averred that the cost of restoration 
would exceed the value of the stocks. 
The affidavit of defense was held to 
be sufficient to prevent a summary 
judgment. Reed v. Harrison, 189 Pa. 

Clay, 


614, 42 A 301. 
25. Cromwell ev. 1 Dana 
(Ky.) 578, 25 AmD 165. 
26. Elgee v. Lovell, 8 F. Cas. No. 
4,344, Woolw. 102. 
27. Chamberlain v. Gaillard, 26 
plea in 


Ala. 504. 
{a] Illustrations —(1) A 
an action of detinue for a slave alleg- 
ing that a declaration by plaintiff in 
another suit for hire of the slave 
alleged that plaintiff therein was the 
owner of the slave, was not sufficient, 
as the recovery in that suit might 
have been had under bailment which 
would render the allegation of own- 
ership immaterial. Chamberlain v. 
Gaillard, 26 Ala. 504. (2) A special 
plea in a detinue action which alleged 
that in a former action between plain- 
tiff and his partner a receiver was 
appointed to take possession of the 


right of possession.”¢ 
relies upon title, his plea must negative any other 
right or title in plaintiff ?7 and show that such title 
was in him at the commencement of the action.?8 
So where defendant relies upon prior adjudication, 
the plea must show that the question of title was 
adjudicated in such action.?9 
action is pending to determine the title to the goods 
sued for, which fails to aver that defendant is a 
party to such suit, is defective.®° 

An argumentative plea amounting to a general is- 


Likewise where defendant 


A plea that another 


firm property, that the receiver duly 
took charge of all the firm property 
including the property involved in 
this suit, that the property of such 
firm including the property in this 
suit was subsequently sold by the re- 
ceiver under an order of the court, 
and that the receiver filed a report 
of the sale showing that he sold the 
property involved to one J, and that 
defendant bought from such J, was 
bad for a failure to allege that the 
particular property purchased was 
the property of the _ partnership. 
Kettler v. Brooke, 2 Ala. A. 484, 56 


S 747. 

Patton v. Hamner, 28 Ala. 618; 
Wittick v. Traun, 25 Ala. 317 (hold- 
ing that a plea which only shows 
that the title was in defendant on 
a specified day before the commence- 
ment of the action is bad on de- 
murrer, but can be made good by 
additional averment that plaintiff 
has not since such date acquired any 
title in the slave). 

[a] A plea of a former judgment 
in favor of defendant is nothing more 
in effect than that the title to the 
slave was in defendant at a day 
certain before the commencement of 
the suit. It is therefore defective on 
demurrer. Wittick v. Traun, 25 Ala. 


Zavelo v. Cohen, 156 Ala. 517, 
292. 


{a] Rule applied.—A plea by de- 
fendant in detinue, adopting the 
averments of another plea that plain- 
tiffs had filed a petition in bank- 
ruptcy proceedings against defendant, 
claiming title to the goods sued for 
in the detinue action on the ground 
of fraud practiced by defendant in 
obtaining possession thereof, and fur- 
ther averring that plaintiffs had ap- 
peared in opposition to the confirma- 
tion of a composition effected with 
defendant’s creditors, and had 
claimed to be creditors by virtue of 
the sale to defendant of the goods 
sued for in the detinue action, and 
were therefore estopped to set up 
title or right of possession to such 
goods, was demurrable, in that, so 
far as it went, it might be that 
plaintiffs were held to have elected 
to rescind the contract and to re- 
claim the goods, and were not, there- 
fore, creditors entitled to oppose. 
Zavelo v. Cohen, 156 Ala. 517, 47 S 
292 


{[b] Aplea of former recovery ina 
statutory claim suit, averring that 
plaintiff has not since acquired any 
title, is a bar. Patton v. Hamner, 33 


Ala. 307. 
30. Zavelo v. Cohen, 156 Ala. 517, 
47 S 292. : 
[a] TDlustration.—Under a plea in 


detinue that plaintiffs had elected to 
proceed in a federal court to litigate 
their title to the goods sued for, and 
therefore the present suit should be 
abated, but failing to aver or show 
that defendant was a party to the 
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sue is bad and subject to demurrer.*+ 

A plea to the allegation of bailment under the 
strict common-law pleading is not proper since the 
allegation is not traversable.** 

[§ 54] 2. Non Detinet or General Issue. The 
usual plea of defendant in the action of detinue is 
the general issue, or non detinet.2* ‘‘Not guilty”’ 
is not a proper plea in detinue,** although where de- 
fendant files such a plea, which is treated throughout 
the trial as a plea of general issue, it is sufficient.*® 
An averment in the plea to the effect that ‘‘the alle- 
gations of the complaint are untrue’’ has been held 
te be a plea of the general issue.*® 

[§ 55] 3. Non Possessed. In some jurisdictions 
the plea of non possessed is used in addition to the 
plea of non detinet, since the issue raised by the lat- 
ter plea is limited to a denial of the detention of 
the property by defendant.** 

[§ 56] 4. Estoppel in Pais. In some jurisdic- 
tions the common-law rule that-matters of defense in 
the nature of an estoppel in pais need not be pleaded 
has been changed by statute, and if not specially 
pleaded, the result is a waiver thereof.*® 

[§ 57] 5. Plea to Damages, Where a special 
plea purports to answer the whole action, it must 
cover the question of damages for the detention.*® 

[§ 58] 6. Puis Darrein Continuance. The plea 
of puis darrein continuance is proper where the mat- 
ter of defense arises after issue joined *® but not 
where it arises after the beginning of the action but 


suit in the federal court, construing | Va.) 145; Stratton v. Minnis, 2 Munf. 


DETINUE 


[§§ 53-60 


before issue joined,*! and such matters must be spe- 
cially pleaded since they are not provable under 
the general issue.#? It is also held that this plea 
may be received at any time before the verdict.** 

{§ 59] ©. Replication or Reply and Subsequent 
Pleadings. Plaintiff may reply either generally or 
specially,*4 and assign anew his cause of action, 
restating it in a more minute and circumstantial 
manner.*® Where defendant sets up a plea of spe- 
cial bailment in answer to plaintiff’s allegation of 
bailment, the latter may reply to such plea without 


| departing from his original declaration.4°% Where 


the declaration alleges a bailment to defendant, the 
property to be redelivered on request, and defend- 
ant pleads that the bailment was a security for a 
loan, plaintiff may, without departing from his decla- 
ration, set up in his reply any matter that would 
discharge the bailment, whether it is by payment 
of the debt, or that the pledge was secured by 
fraud.*® So where defendant alleges title in him- 
self, the replication may plead matters subsequent 
to the facts alleged by defendant, by which the 
legal title reverted to plaintiff.47 In some cases 
the issue is not made up by the reply, and defendant 
files a rejoinder.** 

{[§ 60] D. Counterclaim, Set-Off, and Recoup- 
ment. In the absence of statutory authority set-off, 
counterclaim and recoupment cannot be pleaded in 
an action of detinue.*? 


Bethea v. McLennon, 23 N. C. 


it most strongly against the pleader, | 
defendant was not a party to the 
suit in the federal court, and hence 
the plea was demurrable. Zavelo v. 
Cohen, 156 Ala. 517,47 S 292. 

31. Clements v. Flight, 16 M &! 
W. 42, 153 Reprint 1090. 

fa] Zihustration—Where the dec-| 
laration alleges that defendant, hav- 
ing possession of plaintiff's goods, 
“detains” them, a plea that they were | 
deposited as security for an advance} 
and that on the payment of that sum 
defendant offered to return the goods | 
to plaintiff, who then refused to re- 
ceive them, is bad as denying the 
detention argumentatively, and as 
being a special plea amounting to 
non detinet. Clements vy. Flight, 16) 
M. & W. 42, 153 Reprint 1090. 

32. Whitehead vy. Harrison, 6 Q. B 
423, 51 ECL 423, 115 Reprint 162: | 
Clossman y. White, 7 C. B. 43, 62 
ECL 43, 137 Reprint 18; Gledstane v- 
Hewitt, 1 wir & J. 565, 148 Re-| 
pan 1548; 1 Chitty Pl. p 138. 

Uv. 8. ~Shelby ¥, Guy, -21} 
Wheat. 361, 6 L. ed. 495. / 

Ala—Knight vy. Garden, 196 Ala.| 
516, 71 S is: Snellgrove vy. Evans, 
145 Ala. 600, 40 S 567; Davis v. omens | 


ings, 141 Ala. 378, 37 S 737; Downs 
v. Bailey, 135 Ala. 329, 33 S$ 151 
Carlisle v. People’s Bank, 122 Ala. 
446, 26 S 115; Berlin Mach. Works v./ 
Alabama City Furniture Co., 112 Ala.| 


488, 20 S 418; Lucas v. Pittman, 94}- 


Ala. 616, 10 S 603; Foster v. Cham- 
berlain, 41 Ala. 158; Brown v. Brown, 
13 Ala. 208. 48 AmD 52. 

ae er vy. Peterson, 40 Ill. 


Ky—Cromwell v. Clay, 1 Dana 578, 
25 AmD 165; Carrel v. ‘Early. 4 Bibb 
270: Crozier v. Bryant. 4 Bibb 174;| 
Mansell v. Israel, 3 Bibb 510: Mc-| 
Dowell v. Hall. 2 Bibb 610; Daniel | 
vy. Prather, 1 Bibb 484; Tunstall v./| 
McClelland. 1 Bibb 286- 

Miss—Whitfield ‘VY. Whitfield, 44 | 
Miss. 254. 

Va—Greenlee v. Bailey, 9 Leigh | 
(36 Wa.) 526; Allen v.. Harlan, 
Leigh (33 Va.) 42, 29 AmD 205; Aus-| 
tin v. Jones, Gilm. (21 Va.) 341; 
Boggess vy. Boggess, 6 Munf. (20 V2.) | 
486: Boatright v. Meggs, 4 Munf. (18! 


43. 
(16 Va.) 329; Garland v. Bugg, 1 Hen. | 523. 


| bert, 1 Wash. (1 Va.) 


Morgan v. Cone, 18 N. 
| Pleas 


|& M. qi Va.) 374; Bates v. Gordon, 


3 Call (7 Va.) 555; teas. v. Lam- 
. Va.—Arthur v. Ingels, 34 W. Va. 
639. 42 SE 872, 11 LRA 557. 

{a] The plea of the general issue 
in detinue prescribed by Code (1896) 
§ 3295, is equivalent to the plea of 
non detinet at the common law. Car- 
lisle v. People’s Bank, 122 Ala. 446, 
26 S$ 115. 

[b] Porm of plea.—Martin Civ. 
Proc. 386 [cit 2 Chitty PL p 495]. 

Issues raised by non detinet see 
infra § 63. 

34. Berlin Mach. Works v. Ala- 
bama City Furniture Co., 112 Ala. 
488, 23 S 418; Lucas v. Pittman, 94 
Ala. 616, 10 "4 603; Robinson y. Peter- 
son, 40 TIL 132. 

35. Berlin “Mach. Works vy. Ala- 
bama City Furniture Co., 112 Ala, 
| 488, 20 S 418. 

36. Berlin Mach. Works y. Ala- 
bama City Furniture Co., 112 Ala. 
488. 20 S 418. 

37. Mason v. Farnell, 12 M & W. 
674, 152 Reprint 1369. 
Isgues see § 64. 


by the p 

38. Blair v. Witten, tbo Ala. 655, 
49 S'7L. 

39. Hunt y. Martin, 8 Gratt. (49 
Va.) 578. 

40. Dryer v. Lewis, 57 Ala, 551; 
Feagin v. Pearson, 42 Ala. 332; Whit- 
field v. Whitfield, 44 Miss. 254; 
Bethea v. McLennon, 23 N. C. 523; 
C. 234, 
continuance 

(31 Cye 


Evidence admissible under the plea 
see infra § 65. 

41. Dryer v. Lewis, 57 Ala. 551, 

42. Brown v. Brown, 13 Ala. 208, 
48 AmD 52; Whitfield v. Whitfield, 
44 ag ST Bethea v, McLennon, 23 


darrein 
Pleading 


in. C 


fa] Interest required by defend- 
| ant pending action must be specifical- 
ly pleaded. Brown v. Brown, 13 Ala, 
208. 48 AmD 52. 

{b] Loss or destruction of the 
| pr pending action must be spe- | 
cially pleaded. Bethea v. McLennon, | 
23 N.C. 523. 


44. Adams v. Andrews, 15 Q. B 
284, 69 ECL 284, 117 Reprint 466; 
Gledstane v. Hewitt, 1 Cromp. & =f 
565, 148 ge 1548; Bain vy. Mc- 
ena g Uv. & Q..B. 190. 

45. a eeitié: etc, R. Co. 
weiker % 28 Ala. 268, 30 8 928; Bais 
v. McDonald, 32 U. ©. Q. B. 190, 

[a] Mew as —Where de- 
fendant pleads leave and license, a 
replication that defendant, as sheriff, 
entered plaintiff's house with his con- 
sent to levy a fieri facias against 
plaintiff's goods, having first obtained 
the keys to the house for that pur- 
Pose, but that in excess of his duty 
as sheriff defendant detained the keys 
from plaintiff and locked him out of 
his house for several days, was held 
to be an informal new Fag ete 
Bain v. McDonald, 32 U. C. Q. B, 190. 

{b] A replicat to plea den: 
possession, which avers Mat defend-~ 
ant had possession but wrongfully 
parted therewith, is insufficient, since 
it does not aver that defendant parted 
with possession with a fraudulent in- 
a Lightfoot v, Jordan, 6% Ala, 


24 

4544. Gledstane vy. Hewitt, 1 
Cromp. & J. 565, 1 Tyrw. 445. 

46. Wiard vy. Semken, 2 App. 
(D. ©.) 424; Gledstane vy. Hewitt, 1 
Cromp. & J, 565, 148 Reprint 1548. 

47. whvhte v, New South Wales 
Mont de Piete sisson ete,, Co, Ltd, 


10 re C..X4 
McDonald, 32 VU. C, 


i fons aon v. 

{a] *Tiusteation.—Where defend- 
ant has pleaded leave and license and 
plaintiff has replied with a revoca- 
tion of the license, defendant may 
rejoin by alleging that within a rea- 
sonable time after revocation and 
after he had notice thereof he re- 
delivered the property: i to Pee 
Bain y. McDonald, 22 B, 190, 

49. Brock v. Forbes, Be wre 319, 
28 8 14g Chilton vy, Carrington, 15 
Cc. B. 95, 80 ECL 95,129 Reprint 355, 

[a] in "Shwe qa) it is doubtless 
true that in detinue no counterclaim 
is allowable, since it would allow a 
creditor forcibly to seize propert of 
his debtor without process, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 61-66] 


[§ 61] E. Amendment to Pleadings.°° As a 
general rule, the declaration cannot be amended so 
as to change the character of the action as origi- 
nally stated.°1 The statutes usually provide, how- 
ever, that while the suit is in progress, the action 
may be amended by striking out or adding new par- 
t1és.°7 

[§ 62] F. Issues, Proof, and Variance—l. Is- 
sues—a. In General. In detinue the issues raised 
by the pleadings and what may be shown under 
the issues, are governed by statutes and the prac- 
tice in each jurisdiction.®* A mortgagee plaintiff 
in detinue, claiming the property from a sheriff 
holding it under a writ of attachment, cannot raise 
the issue as to the duty of the sheriff first to ex- 
haust the debtor’s goods not subject to his mort- 
gage.>* 

[§ 63] b. Non Detinet or General Issue. In the 
United States most jurisdictions follow the old com- 
mon-law rule, that the general issue or non detinet, 
raises the question. of plaintiff’s right to recover.®® 
In some jurisdictions it is provided by statute that 
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this plea admits defendant’s possession at the com- 
mencement of the action.®** Under the compara- 
tively modern rule in England and Canada,°’ fol- 
lowed in some jurisdictions in the United States,®§ 
the issue raised by the plea of non detinet is limited 
to a denial of the detention of the property by de- 
fendant. 

[§ 64] c. Non Possessed. In those jurisdictions 
where the general issue, or non detinet puts in issue 
merely the detention of the property by defendant, 
the plea of non possessed is used to put in issue 
plaintiff’s title or property in the chattels sued for.59 

[§ 65] d. Puis Darrein Continuance. Where the 
property is destroyed © or plaintiff’s interest there- 
in terminates, pending action,®! the issue is raised 
by the plea of puis darrein continuance. 

[§ 66] 2. Evidence Admissible under the Plead- 
ings—a. Non Detinet or General Issue. In those ju- 
risdictions in the United States where the common- 
law rule, as to issues raised by the plea of non deti- 
net or general issue, prevails,®? defendant may show 
any fact which defeats plaintiff’s right to recover.®? 


plead the indebtedness as an off-set 
to an action to recover it back. J. J. 
Smith Lumber Co. v. Scott County 
Garbage Reducing, etc., Co., 149 Iowa 
272, 128 NW 389, 30 LRANS 1184. 
(2) In an action by a husband against 
his wife for the possession of a stock 
of goods, an answer alleging that 
plaintiff is indebted to defendant on 
long and complicated accounts; that 
defendant is liable for the price of 
part of such goods, and for money 
received for investment by plaintiff 
as her agent; that defendant put 
money into the business; and that 
plaintiff is insolvent, and has fraud- 
ulently confessed judgment in favor 
of his mother, shows no such equita- 
ble defense as is allowable by Code 
(1873) § 2655. Such defenses are 
counterclaims forbidden by § 3226. 
eueh v. Palmer, 90 Iowa 17, 57 NW 


50. Amendment of pleadings gen- 
erally see Pleading [31 Cyc 12]. 

51. Pickens v. Oliver, 29 Ala. 528. 
But compare Smith v. Frizell, 1 How 
Pr (N. Y.) 148 (where, upon excuse 
shown for the error, leave was given 
to amend a writ of replevin, by 
changing it from cepit and detinet to 
detinet alone, after its execution and 
an appearance by defendant). 

[a] Bule applied—An amendment 
to a complaint in detinue, which 
would convert the action into one of 
trover, is not allowed, as the code 
preserves the distinction between 
these two actions (Code § 2408). 
Harris v. Hillman, 26 Ala. 380. 

52. See statutory provisions; and 
Rand v. Gibson, 109 Ala. 266, 19 S 
533 (holding that under Code § 2833 
it is error for the court to refuse to 
allow plaintiff to amend his _ com- 
plaint by adding the names of new 
parties defendant where it does not 
appear that such parties were not 
jointly liable with defendant at the 
commencement of the suit); Gluck v. 
Cox. 90 Ala. ‘331, 8 S 161. 

53. See statutory provisions. 

Issues, proof, and variance gen- 
erally see Pleading [31 Cyc 670]. 

54. Gillespie v. McCleskey, 160 
Ala. 289, 49 S 362. 

55. Ala.—Knight v. Garden, 196 
Ala. 516, 71 S 715; Ryall v. Pear- 
sall, 41 S 673; Downs v. Bailey, 
135 Ala. 329, 33, S$ 151; Carlisle. ‘v. 
People’s Bank, 122 Ala. 446, 26 S 
115; Foster v. Chamberlain, 41 Ala. 
158: Brown v. Brown, 13 ‘Ala. 208, 
48 AmD 52. 

Ark.—Danley v. Edwards, 1 Ark. 


437. 
M7 Bokinge v. Peterson, 40 Ill. 
Miss.—Whitfield v. Whitfield, 44 


Miss. 254; Berry v. Hale, 2 Miss. 315. 
_” “W. Va.—Malone v. Davis, 77 W. Va. 


\ 


120, 86 SE 1100 [disappr Arthur v. 
Ingels, 34 W. Va. 639, in so far as 
the latter case intimates that the 
plea of non detinet does not put in 
issue plaintiff’s right of property]. 

[a] A defendant cannot, under the 
plea of non detinet, insist that his 
lien on the chattels for expenses, 
ete., has not been discharged, unless 
he insisted on the lien when the de- 
mand was made. Spence v. McMil- 
lan, 10 Ala. 583. 

56. See statutory provisions; and 
cases infra this note. 

[a] In Alabama (1) under Gen. 
Acts (1911) p 33, a plea of general 
issue in detinue relieves plaintiff 
from proving defendant’s possession 
at the institution of the suit. Wells 
v. Parker, 75 S 914; Chappell v. Falk- 
ner, 11 Ala. A. 382, 66 S 890; Padgett 
v. Gulfport Fertilizer Co., 11 Ala. A. 
366, 66 S 866, (2) Prior to the 
passage of this statute, the plea put 
in issue defendant’s possession at the 
time suit was brought and imposed 
upon plaintiff the burden of estab- 
lishing that fact. Beal v. McKee, 
150 Ala. 478, 48 S 235; Downs. v. 
Bailey, 135 Ala. 329, 33 S 151; Ber- 
lin Mach. Works v. Alabama City 
Furniture Co., 112 Ala. 488, 20 S 418; 
Bolling y. Fannin, 97 Ala. 619, 12 S 
59: Behr v. Gerson, 95 Ala. 438, 11 S 
115; Graham v. Myers, 74 Ala. 432; 
Gilbreath v. Jones, 66 Ala. 129; Fos- 
ter v. Chamberlain, 41 Ala. 158; Mil- 
ler v. Hampton, 37 Ala. 342; Fenner 
v. Kirkman, 26 Ala.~ 650; Walker v. 
Fenner, 20 Ala. 192: McCurry Vv. 
Hooper, 12 Ala. 933, 46 AmD 280; 
Brewer v. Strong, 10 Ala. 961, 44 
AmD 5614. 

57. Broadbent v. Ledward, 11 A. 
& E. 209, 39 ECL 132, 113 Reprint 
395; Morgan v. Marquis, 9 Exch, 145. 
156 Reprint 62: Mason v. Farnell, 12 
M. & W. 674, 152 Reprint 1369: Rich- 
ards v. Frankum, 6 M. & W. 420, 151 
Reprint 476; Morton v. Stone, 30 U. C. 
Q. B. 158: Reynolds v. Waddell, 12 
U. C. Q. B._9; Morton v. Stone, 30 
O..C. .Q. “B.. 458) » And *'see*"Roeb- 
inson -v. Peterson, 40 Tll. A. 132 
(where it was stated that in Eng- 


jland and Canada the common-law 


rule, which still 
United States, was changed by the 
“Recent Rules’ [Under these rules 
non detinet puts in issue only the 
detention of the property by defend- 
ant, not plaintiff’s title or right of 
possession]). 

58. Stewart v. Mills, 18 Fla. 57 
(holding that the plea of not guilty 
puts in issue the taking and deten- 
tion of the goods, but not plaintiff’s 
property therein). See Circuit Court 
Rules in Common-Law Actions rule 
75: Stephens L. Nisi Prius p 2698. 

Puis darrein continuance sce infra 


prevails in the 


§ 65. 
59. Mason v. Farnell, 12 M. & W. 
674, 152 Reprint 1369. 

60. Ala. —Dryer v. Lewis, 57 Ala. 
551; Brown v. Brown, 13 Ala. 208, 
48 AmD 52. 

Miss.—Whitfield v. Whitfield, 44 
Miss. 254. 

N. C.—Bethea y. McLennon, 23 N. 
same or Morgan v. Cone, 18 N. Cc. 

Va.—Austin v. Jones, Gilm. (21 
Va.) 341; Garland v. Bugg, 1 Hen. & 
M. (11 Va.) 374. 

W. jWVa.—Arthur v. In 34 
W. Va. 639, 12 SE 872, 11 PRA 557. 

But see Williams v. Archer, 5 C. B. 
318, 57 ECL 318, 136 Reprint 899; 
Leader y. Rhys, 10. C BYNeSs soe; 
100 ECL 369, 142 Reprint 495 (both 
eases holding that the jury may, even 
under a plea of non detinet, make a 
special finding of the destruction of 
the property, and confine their ver- 
dict to an assessment of damages). 

[a] Rule applied.—Under a plea 
of non detinet evidence as to the 
death of the horse pending the action 
was inadmissible, and in order to 
take advantage of such fact, it must 
be pleaded puis darrein continuance. 
Arthur v. Ingels, 34 W. Va..639, 12 - 
SE 872, 11 LRA 557. 

61. Brown v. Brown, 13 Ala. 208, 
48 AmD 52. 

[a] Upon issue joined on the plea 
of non detinet it is not permissible 
to prove the determination of plain- 
tiff’'s interest since the issue was 
joined; such testimony is admissible 
only under a plea puis darrein con- 
tinuance. Brown v. Brown, 13 Ala. 
208, 48 AmD 52. 

62. See supra § 63. 

63. Knight v. Garden, 196 Ala. 516, 
71 S 715; Snellgrove v. Evans, 145 
Ala. 600, 604, 40 S 567. 

“The gist of the action of detinue 
is the defendant’s wrongful posses- 
sion and the plaintiff's right to im- 
mediate possession, and evidence neg- 
ativing either of these facts is com- 
petent under the general issue.” 
Snellgrove v. Evans, supra. 

[a] Tlustration.—Where plaintiff 
in detinue introduces a mortgage, un- 
der which he claimed, defendant may 
under a plea of general issue defeat 
such prima facie right of possession 
proving payment or showing that 
the mortgage has been rendered 
nugatory, or that the property was 
a gift, or that plaintiff is estopped to 
deny defendant’s right of possession. 
ealeut v. Garden, 196 Ala. 516, 71 

[b] Evidence inadmissible.—Where, 
in detinue for staves, defendant 
pleaded the general issue only, and 
plaintiff proved a conveyance of the 
timber from which the staves had 
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Thus it has been held that defendant may show 
adverse possession,®* nonjoinder of a joint own- 
er,®° fraud, tending to defeat plaintiff’s right,°* pay- 
ment, when made prior to the commencement of the 
action,®? and that the action is barred by the stat- 
ute of limitations.°® But where the property claimed 
has become so annexed to the realty as to become 
a fixture, proof thereof is not proper unless the 
fact is specially pleaded by defendant.°° 

In England and Canada the common-law rule has 
been changed and the plea of non detinet puts in 
issue only the detention of the property by defend- 
ant and not plaintiff’s title or right to possession.’° 


DETINUE 


sue. 


fatal,7® 


Thus a joint interest held by a third person,” or by 


XII. EVIDENCE” 


[§§ 66-69 


defendant,’ cannot be proved under the general is- 


[§ 67] b. Non Possessed. As previously noted 
the plea of non possessed is used in England and 
Canada to put in issue plaintiff’s title, and evidence 
which tends to show that plaintiff does not have 
title is admissible under this plea.’ 
held that under this plea defendant cannot show 
that he has a lien,*4 or a nonjoinder of joint owner.’® 

[§ 68] 3. Variance.”¢ 
that the proof must correspond with the allegations 
in the pleadings,” and a substantial variance is 


But it has been 


It is a well settled rule 


[§ 69] A. Presumptions and Burden of Proof | —1. Upon Plaintiff. The burden of proof is on 


been cut, evidence that he had not 
paid for the timber, had not paid 
the taxes, and that defendant was 
only in possession as agent of his 
transferee, was not within the issues. 
was vy. Wilson, 188 Ala. 580, 66 S 


64. L. Grunewald Co. v. Copeland, 
131 Ala. 345, 348, 30 S 878; Traun.v. 
Kieffer, 31 Ala. 136; Lay v. Lawson, 
23 Ala. 377; Duckett v. Crider, 11 B. 
Mon. (Ky.) 188; Smart v. Johnson, 3 
J. J. Marsh. (Ky.) 373; Smart v. 
Baugh, 3 J. J. Marsh. (Ky.) 363; 
Elam v. Bass, 4 Munf. (18 Va.) 301; 
Sree lion v. Minnis, 2 Munf. (16 Va.) 


“The statute of limitations does 
not affect the remedy merely, as in 
suits for debt, but it acts on the title, 
operating to transfer it to the pos- 
sessor.... Therefore, the possessor 
may establish his rights obtained 
through the statute, under any issue 
which comprehends the fact of own- 
ership without pleading the statute 
specially.” L. Grunewald Co. y. Cope- 
land, supra. 

Adverse possession as defense see 
supra § 31. 

65. Bolton vy. Cuthbert, 132 Ala. 
403, 31 S 358, 90 AmSR 914, 

Joint interest see supra § 15. 

66. Carlisle v. People’s Bank, 122 
Ala. 446, 30 S 115; Stratton v. Min- 
nis, 2 Munf. (16 Va.) 329. 

[a] Dlustrations—(1) In detinue 
by a mortgagee, evidence that the 
mortgage was given to secure a cer- 
tain note only, and that the recital 
as to the other notes was inserted 
by the mortgagee since the mortgage 
was executed, was admissible under 
the general issue. Carlisle v. Peo- 
ple’s Bank, 122 Ala. 446, 30 S 115. (2) 
Parol evidence to prove that a deed 
was executed for the purpose of de- 
frauding creditors is admissible un- 
der the plea of non detinet. Stratton 
v. Minnis, 2 Munf. (16 Va.) 329. 

67. Pinckard v. Bramlett, 165 Ala. 
327, 51 S 557; Brandon.v. Montgom- 
ae Iron Works, 96 Ala. 506, 11 S 

[a] Effect of payment of mort- 
gage debt in Alabama.—(1) “Pay- 
ment of a mortgage debt did mays 
divest the legal title of the mort- 
gagee to personalty. ... Conse- 
quently, proof of payment is a denial 
of the mortgagor’s cause of action, 
and may be shown in detinue under 
the general issue.” Pinckard _ v. 
Bramlett, 165 Ala. 327, 330, 51 S 557 
foverr so far as contrary Harper v. 
Weeks, 89 Ala. 577, 8 S 39]; Carlisle 
v. People’s Bank, 122 Ala. 446, 26 S 
115; Lampley v. Knox, 92 Ala. 625, 
8 S 822; Dryer v. Lewis, 57 Ala. 551. 
(2) But part payrhent will not pre- 
vent a recovery of all the PEOR STAD, 
Lampley v. Knox, 92 Ala. 625, 
Bape Morrison y. Judge, 14 ithe 

[b] Payment pending action.—If 
defendant may prove the payment of 
the debt before the institution of the 
suit and after the day of payment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


prescribed in the deed, he cannot, un- 
der the general issue in detinue, 
prove payment after the commence- 
ment of the action. Nichols v. Camp- 
bell, 10 Gratt. (51 Va.) 560. 

[ec] In detinue by a conditional 
vendor to recover the property for 
breach of conditions as to payment, 
the plea of payment is the only plea 
available to defendant. Brandon v. 
Montgomery Iron Works, 96 Ala. 506, 
11 S 540. 

Payment generally see Payment 
[30 Cye 1173]. 

68. Traun v. Keiffer, 31 Ala. 144; 
Lay v. Lawson, 23 Ala. 377; Duckett 


vy. Crider, 11 B. Mon. (Ky.) 188; 
Stanley v. Earl, 5 Litt. (Ky.) 281, 
15 AmD 66. 

{a] Beason for rule.—The statute 


of limitations acts upon the title of 
personal property not merely as a 
bar to the remedy, but destroys the 
xieat itself. Traun v. Keiffer, 31 Ala. 


69. Calhoun County vy. Art Metal 
Constr. Co., 152 Ala. 876, 44 S 876. 

70. Broadbent v. Ledward, 11 A. & 
E. 209, 39 ECL 132, 113 Reprint 
395; Morgan v. Marquis, 9 Exch. 145, 
156 Reprint 62; Mason vy. Farnell, 12 
M. & W. 674, 152 Reprint 1369; Rich- 
ards v, Frankum, 6 M. & W. 420, 151 
Reprint 476; Morton v. Stone, 30 U. 
C. Q. B. 158; Reynolds v. Waddell, 12 
U. G.Q. B. 9. See Anderson v. Smith, 
29 L. J. Exch. 460 (holding that the 
fact that articles claimed were de- 
livered by defendant to a third per- 
son with plaintiff’s consent may be 
given under non detinet). But see 
Phillips v. Robinson, 4 Bing. 106, 
111, 13 ECL 106, 130 Reprint 709 
(where the court said: “In order to 
support an action of detinue, the 
Plaintiff must have a general or a 
special property in what he seeks to 
recover. If he has not such a prop- 
erty, it may be shewn on the plea of 
non detinet”’). 

“The Reg. Gen. Hil. Term, 4 W 4, 
r. III. orders that in detinue, the plea 
of non detinet shall operate as a de- 
nial of the detention of the goods 
by the defendant, but not of the 
plaintiff’s property therein, and that 
no other defence than such denial 
shall be admissible under the plea.” 
1 Chitty Pl, 139. 

[a] eave and license is provable 
under the general issue. Bain v. Me- 
Donald, 32 U. C. Q. B. 190. 

71. Broadbent v. Ledward, 11 A. 
& EB. 209, 39 ECL 132, 113 Reprint 395 
(holding that in England and Canada 
under the “Recent Rules,” which 
limit the general issue to defendant’s 
detention, a joint interest held by a 
third person in the property sued for 
is not provable under the general is- 


sue). 

72. Mason v. Farnell, 12 M. & W. 
674, 152 Reprint 1369. But see Mor- 
gan v. Marquis, 9 Exch. 145, 156 Re- 
poses: 62 (where it was held that the 
decision in Mason v. Farnell, supra, 
was no authority for the proposition 
that a sale by one of two tenants in 


. 


common cannot be given in evidence 
under the plea of non detinet. [The 
question, however, was not directly 
passed upon, although the evidence 
was allowed]). 

73. Mason v. Farnell, 12 M. & W. 
674, 152 Reprint 1369. 

74. Mason v. Farnell, 12 M. & W. 
674, 152 Reprint 1369 {disappr Lane 
v. Tewson, 12 A. & E. 116 note, 40 
ECL 66, 113 Reprint 754 (where it 
was held that such matters need not 
be specially pleaded)]; Phillips v. 
Robinson, 4 Bing. 106, 13 ECL 422, 
130 Reprint 708; Riorden y. Brown, 
‘Tabla Grad. Ms 199; Morton v. Stone, 
30 U. C, Q. B. 158; Stephens v. Cous- 
ins, 16 U. C. Q. B. 329. 

[a] A lien held by defendant must 
be specially pleaded.—Philips v. Rob- 
inson, 4 Bing. 106, 13 HCL 422, 130 
Reprint 708; Riorden v. Brown, 1 U. 
Cc. C. P.. 199; Morton v. Stone, 30 U. 
C.'Q:; B, 158; Pat v. Cousins, 
16.0. 'C,.Q, 329. 

75. Broadbent v. Ledward, 11 A. & 
BH. 209, 39 ECL 182, 113 Reprint 895 
(holding, that if one joint tenant 
brings an action in detinue the ob- 
jection that the other tenants should 
have been joined can only be taken 
by a plea in abatement) ; Cooke v. 
Batchellor, 3 B. & P. 150, 127 Reprint 
83; Mason vy. Farnell, 12 M. & W. 
674, 152 Reprint 1369" (holding that 
under the plea of “not possessed” de- 
fendant cannot show that he is a 
tenant in common with plaintiff as 
to the property sought to be recov- 
ered; this plea puts in issue only 
plaintiff’s title or property in the 
goods sought to be recovered); 1 
Le, Pl, 75 note (g). 

Variance between allegations 
ana Proof generally see Pleadings [31 
ye 

77. Pickens v. Oliver, 29 Ala, 528; 
Felt v. Williams, 2 Ill. aoe: Reynolds 
v. Waddell, 12 U. C. Q. 9. 

78. Pickens v. Oliver, Bo Ala. 528; 
Felt v. Williams, 2 Tl. a Reynolds 
v. Waddell, 12 U. C. Q. 9. 

[a] Variance held thtal—(1) A 
declaration in detinue to recover a 
red cow with a white face is not 
les a es by proof that the cow was 

yellow jor sorrel. Felt v. Williams, 
y Tll. 206. (2) Where the declaration 
alleges the detention of an indenture 
of bargain and sale and the evidence 
shows that the instrument detained 
is in escrow there is a eet Rey- 
nolds v, Waddell, 12 U. Q. B. 9. 

[b] Variance ‘hela ae “fatal.—(1) 
In detinue for a mule claimed by de- 
fendant under a mortgage describing 
the mule as “sorrel,” the mortgage 
was admissible in evidence, although 
the complaint described the mule as 
being “bay.” Stickney v. Dunaway, 
169 "in. 464, 52 S 770. (2) Where 
complaint describes mule as dark bay 
and the mortgage on which plaintiff 
based his claim described mule as 
black. Holman v. Clark, 148 Ala. 286, 
41 S 765. 

79. CMe Beaker see Tivi- 
dence [16 Cye 821]. 


§§ 69-71] 


plaintiff to prove the legal title or other interest 
in the property upon which he relies as giving him 
the right of possession ;®° and the rule is not changed 
where a third person intervenes and claims the prop- 
erty in controversy ;*! but having proved such a title 
or interest in himself he need not go further and dis- 
prove a superior interest in defendant.®? 

Possession of defendant. The burden of proof 
is on plaintiff to prove defendant’s possession.®* 
Whether, after having shown possession in defend- 
ant prior to the action, plaintiff has the additional 
burden of showing that such possession continued 
up to the time of the action seems to be involved 
in the same confusion as is the question of the ef- 
fect of a transfer by defendant.s* The weight 
of authority, however, seems to be that plaintiff need 
not show continuance of possession up to the time 
of the action, and that if defendant relies on a trans- 
fer of possession, he has the burden of proving it, 
and also of proving that the transfér was such as 
will relieve him of lability;®> but there is respect- 
able authority which seems to place upon plaintiff 
the burden of proving defendant’s possession at the 
time of the action, or otherwise of showing defend- 
ant’s possession at the time of the action, or other- 
wise of showing that having had possession he has 


80. Gwin v. Emerald Co., Inc., 
(Ala.) 78 S 758; Bowen v. Evans, 
(Ala.) 76 S 928; Howell v. Home Nat. 
Bank, 195 Ala. 73, 70 S 686; King 
Mercantile Co. v. Adams, 193 Ala. 466, 


Ala. 619, 12.8 
Myers, 74 Ala. 


DETINUE 


Alabama City Furniture Co., 112 Ala. 
488, 20 S 418; Bolling v. Fannin, 97 
59; Benr v. Gerson, 
95 Ala. 438, 11 eure 
432; 
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lost it through his own fault or wrong.8 However, 
proof showing the chattels detained were in defend- 
ant’s possession a short time before an action of 
detinue was commenced raises the presumption that 
they were in his possession at the date of the suit.’7 

Value of property. As a general rule plaintiff is 
required to prove the value of the property in con- 
troversy,®® since the judgment is rendered in the 
alternative.6® But where plaintiff is in possession 
under a statutory bond, he need not prove the value 
of the property.°° : 

[§ 70] 2. Upon Defendant. Defendant must 
prove all matters alleged in his answer or plea upon 
which he relies, to justify his detention of the prop- 
erty.°1_ Where the property was lost while in the 
possession of defendant, the burden is upon him to 
show that such loss occurred without his fault.9? So 
where plaintiff has shown possession by defendant 
prior to the suit, the burden is on defendant to show 
that he has been legally dispossessed.% 

[§ 71] B. Admissibility.°* The rules which 
govern the admission of evidence generally ®> are ap- 
plicable to actions of detinue.®* Evidence which is 
not material to the issues is not admissible.®? But 
evidence tending to establish title to the property,®® 


the goods is inadmissible on the trial 
of the issue as to the value of the 
goods which are in plaintiff’s hands. 
Rand v. Gibson, 109 Ala. 266, 19 S 
533. (3) In detinue to recover crops 
planted on  defendant’s 


Graham Vv. 
Gilbreath  v. 


69 S 524; Montgomery v. Patterson, 
162 Ala. 125, 49 S 1027; Parsons v. 
Boyd, 20 Ala. 112; McCurry v. Hoop- 
er, 12 Ala. 828, 46 AmD 280; Traylor 
v. Marshall, 11 Ala. 458; Brewer v. 
Strong, 10 Ala. 961, 44 AmD 514; 
Gatliff v. Johnson, 140 Ky. 282, 130 
SW 1100; Tanner v. Allison, 3 Dana 
(Ky.) 422; Brown v. Brown, 15 La. 
Ann. 169; Burns vy. Morrison, 36 
W. Va. 423, 15 SE 62. 

{a] MDiustrations.—(1) A party in 
detinue who pleads that he is a bona 
fide purchaser of the property in con- 
troversy must prove the purchase 
and payment, and establish the con- 
sideration by proof independent of 
the recital in the conveyance; but he 
need only prove that he made the 
purchase and payment without no- 
tice. Snellgrove v.. Evans, 165 Ala. 
322, 51 S 560. (2) Where plaintiff 
claims as assignee of a mortgage, 
and the execution of the mortgage 
is denied, he must prove such exe- 
eution. Russell v. Walker, 73 Ala. 
315. (2) Where plaintiff claims under 
a succession, he must prove not only 
the manner in which he acquired the 
title of the succession but also that 
the title was in the succession. Brown 
v. Brown, 15 La. Ann, 169. 

81. See supra § 43. 

82. Bruce v. Bruce, 95 Ala. 563, 11 
S 197. 

83. Anderson v. Passman, 7 C. & 
P. 193, 32 ECL 568. 

84. See supra § 25. 

85. U. S—Woodruff v. Bentley, 30 
F. Cas. No. 17,986a, Hempst. 111. 

Ky.—Pool v. Adkisson, 1 Dana 
110; Burton v. Brashear, 3 A. K. 
Marsh. 276. 
hss C.—Kershaw v. Boykin, 3 S. C. 
301. 

Tenn.—Haley v. Rowan, 
301, 26 AmD 268. 

Tex.—O’Shea v. Twohig, 9 Tex. 336. 

Va.—Burnly v. Lambert, 1 Wash. 
(1 Va.) 308. 

W. Va.—Burns. v. 
W. Va. 423, 15 SE B 

[a] The presumption as to the 
possession of a slave child only 
eighteen months old was held to be 
that the child was in the possession 
of the person having possession of 
_its mother. King v. Mims, 7 Dana 
(Ky.) 267. 

Downs v. Bailey, 135 Ala. 329, 
151; Berlin Mach. Works v. 


5 Yerg. 


Morrison, 36 


Jones, 66 Ala. 129; Foster v. Cham- 
berlain, 41 Ala. 158; Miller v. Hamp- 
ton, 37 Ala. 342; Fenner v. Kirkman, 
26 Ala. 650; Walker v. Fenner, 20 
Ala. 192; Davis v. Herndon, 39 Miss. 
484; Foscue v. Eubank, 32 N. C. 424; 
Hood v. Cronkite, 29 U. C. Q. B. 98. 

Defendant’s possession admitted 
by plea of non detinet see supra § 63. 

87. Downs v. Bailey, 135 Ala. 329, 
33 S 151 (articles in defendant’s pos- 
session three days before action was 
commenced). 

88. Hensley v. Orendorff, 152 Ala. 
599, 44 S 869. See Parr v. Gibbons, 
27 Miss. 375 (holding that there 
must be some evidence of the value 
of the property either direct or cir- 
cumstantial to sustain a finding as 


to value). 
89. See infra § 85. 
90. Padgett v. Gulfport Fertilizer 


Co., 11 Ala. A. 366, 66 S 866. 

91. Brock v. Headen, 13 Ala. 370; 
Darden v. Allen, 12 N. C. 466. 

{a] If satisfaction of the debt is 
alleged by defendant he must prove 
it. Brock v. Headen, 13 Ala. 370. 

([b] Where defendant relies on ad- 
verse possession the burden is on him 
to prove its length. Darden v. Allen, 
12 N. C. 466. 

Burden of proof generally see Evi- 
dence [16 Cyc 926]. 

92. Reeve v. Palmer, 5 C. B. N.S. 
84, 94 ECL 84, 141 Reprint 33. 

93. Burnley v. Lambert, 1 Wash. 
(1 Va.) 308. 

94. Admissions and declarations 
see Evidence [16 Cyc 938, 1136]. 

95. See Evidence [16 Cyc 821]. 

96. Owings Lumber Co. v. Reform 
Feed, etc., Co., (Ala.) 76 S 973; Wind- 
ham v. Hydrick, 197 Ala. 125, 72 S 
403; King Mercantile Co. v. Adams, 
193 Ala. 466, 69 S 524; Consolidated 
Mercantile Co. v. Warren, (Ala. A.) 
74S 738; Page v. Haas Bros. Packing 
Co., 9 Ala. A. 445, 63 S 691. 

97. Beal v. McKee, 150 Ala. 478, 
43 S 235. 

[a] Mlustrations.—(1) Where, in 
detinue for a mule under a mortgage 
to plaintiff, defendant claimed no 
title under the mortgagor, evidence 
as to the amount plaintiff advanced 
on the mortgage and the amount that 
he had been paid was irrelevant. Beal 
v. McKee, 150 Ala. 478, 43 S 235. 
(2) Evidence that defendant is not, 
put that his wife is, the owner of 


I land by 
plaintiff and gathered by defendant, 
defendant may put in evidence his 
title to the land in order to show 
constructive possession by him of 
all that portion of the land not in 
plaintiff's actual possession, and thus 
to limit plaintiff’s right of recovery 
to the crop raised on land in his 
actual possession. Stewart v. Tucker, 
106 Ala. 319, 17 S 385. (4) Evidence 
as to the conduct of suits brought 
by plaintiff's grantor against one to 
whom plaintiff sold and from whom 
he claimed to have repurchased, and 
the motives for bringing and aban- 
doning them, was inadmissible, 
where neither party claimed title 
through such suits. Shreve-Milligan 
Live Stock, ete., Co. v. Pelham, 6 
Ala. A. 262, 60 S 516. 

98. Wells v. Parker, (Ala.) 75 §S 
914; Dickey v. Vaughn, (Ala.) 73 S$ 
507; Windham v. Hydrick, 197 Ala. 
125, 72 S 403; King Mercantile Co. 
v. Adams, 193 Ala. 466, 69 S 524; 
Roquemore v. Vulcan Iron Works 
Co., 160 Ala. 311, 49 S 389; Williams 
v. Haney, 3 Ala. 371; Dunaway v. 
Stickney, 13 Ala. A. 645, 69 S 232; 
Page v. Haas Bros. Packing Co., 9 
Ala. A. 445, 63 S 691; Shaw v. Cleve- 
land, 5 Ala. A, 333, 59 S 534. 

[a] Tustrations.—(1) In detinue 
under a mortgage to recover cotton, 
plaintiff's testimony that the mort- 
gagor’s son never claimed the crop 
until “the cotton began to move” was 
competent to rebut defendant’s tes- 
timony that the father had no in- 
terest in the crops raised by his son. 
Consolidated Mercantile Co. v. War- 
ren, (Ala. A.) 74 S 788. (2) In deti- 
nue for a mule and wagon, and a 
cane mill outfit alleged to be affixed 
to the land of defendant, evidence 
that title to the land was in defend- 
ant was admissible, as tending to 
show title to the chattels sought to 
be recovered. King Mercantile Co. 
v. Adams, 193 Ala. 466, 69 S 524. 
(3) Evidence that plaintiff did or did 
not include the property in a tax 
assessment list furnished by him is 
admissible upon the question of his 
title to such property; and where 
plaintiff has shown that certain prop- 
erty, seemingly the same as that in 
controversy, was assessed to him, 
defendant may show that plaintiff 
had other property of the same char- 
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or possession in defendant,°® or title outstanding in a 
‘third person,! or demand,? are pertinent to the is- 
sues in detinue and should be admitted. 


[§ 73] 


acter. Rowan v. Hutchinson, 27 Ala. 
328. (4) In detinue by a purchaser 
of a chattel at a constable’s sale, 
the bill of sale by the constable is 
admissible to show title in plaintiff 
and the fact of sale, without first 
showing that a judgment and exe- 
ecution had been obtained against 
defendant in execution; but the sale 
cannot be shown by general notori- 


ety. Steel v. Worthington, 7 Port. 
(Ala.) 266. 
[b] Where defendant claims un- 


der a will, and plaintiff claims under 
a parol gift from the testator, evi- 
dence of the testator’s insanity when 
he executed the will is admissible, 
since if plaintiff's title under the 
gift is good he may recover regard- 
less of the will, and if such title is 
not valid he cannot recover in any 


sien? Bryant v. Ingraham, 16 Ala, 
116. 
[ce] Conditional sale—Where, in 


detinue for a horse, defendant, who 
had taken it from plaintiff, testified 
that he sold it to plaintiff, payment 
to be made in installments, and title 
to remain in defendant until full 
payment, and that when possession 
was taken plaintiff was in default, 
a question to defendant by his coun- 
sel as to whether there was any 
agreement as to defendant retaking 
the property on default of payment 
was not objectionable on the ground 
that he had testified to the contract, 
yee v. Millings, 141 Ala. 878, 37 8 


[d] Good faith in trade.—In an 
action of detinue for a horse, where 
the defense was that defendant ac- 
quired title to it by a trade with 
plaintiff's authorized agent, evidence 
of the value of the animal given in 
exchange was admissible as tending 
to show that the trade was in good 
faith and for full value. Jones vy. 
Journey, 2 Ala. A. 488, 56 S 850. 

[e] Refusal to give bond.—tIn det- 
inue to recover property, evidence 
that an officer of the claimant re- 
fused to give a bond for its forth- 
coming unless the sellers would in- 
demnify him is inadmissible, not 
tending to establish title, and rais- 
ing an improper inference against a 
claimant. Shreve - Milligan . Live 
Stock, ete., Co, v. Pelham, 6 Ala. A, 
262, 60 S 516. 

[f] Mortgage.—Where subsequent 
purchasers from a mortgagor bring 
detinue against the mortgagee, the 
mortgage is admissible in evidence. 
Dunaway v. Stickney, 18 Ala, A. 645, 
69 S 232. 

[g] Payment of mortgage. — In 
detinue, where plaintiff claimed title 
to the chattels under certain mort- 
fages, receipts showing that the 
mortgages had been paid were ad- 
missible. King Mercantile Co, v. 
Adams, 198 Ala. 466, 69 S 524, 

[h] A release from a stranger, or 
a transfer of all his interest in the 
property, is admissible for defend- 
ant in detinue, as tending to show 
title in himself. Slaughter v. Cun- 
PLMEREM, 24 Ala. 260, 60 AmD 


99. Burns v. Morrison, 86 W. Va. 
423, 15 SE 62. “ 

fa] Dlustrations.— (1) Defend- 
ant’s cashbook containing an _ orig- 
inal entry made by his cashier in 
the regular course of business, show- 
ing a sale of the property sued for 
on a day prior to the bringing of 
the action, taken in connection with 
the testimony of the cashier that 


A. Questions of Law and Fact. 
tions of law in actions of detinue are, as in other 
civil actions, for the determination of the court;* 


DETINUE 


XIII. 
Ques- 


TRIAL 


from the court.® 


the entry was made by him, is ad- 
missible to show that defendant was 
not in possession of the property 
when. the action was brought, and 
hence that the action cannot be 
maintained, Bolling v. Fannin, 97 
Ala. 619, 12 S 59. (2) Where de- 
fendant in an action of detinue hav- 
ing introduced an agreement from 
which it appeared that the owner of 
certain property in controversy had 
sold it to him, it was proper to 
permit him to testify by parol, and 
against the objection of plaintiff that 
such property had never come into 
his actual possession, Burns yv. Mor- 
rison, 86 W. Va. 428, 16 SE 62, 

[b] Character of defendant’s pos- 
session, whether adverse or not, can- 
not be proved by general reputation 
nor by the opinion of witnesses as 
to the actual condition of the prop- 


erty. Benje v. Creagh, 21 Ala, 151. 
1. Pruett v. Gunn; 158 Ala. 123, 
48 S 492. 
fa] Mustration—Where in deti- 


nue against a constable for a horse 
there was evidence that the horse in 
fact belonged to a third person, as 
whose property it had been levied 
upon, and that plaintiff merely held 
it to defraud such person's creditors, 
it was error to exclude the execu- 
tion against such third person. Pru- 
ett v. Gunn, 158 Ala. 128. 48 S 492. 

2. Williams v. Lay, 184 Ala. 564, 
63 S 466. 

[a] A note addressed by plaintiff 
to defendant before the commence- 
ment of the action, requiring defend- 
ant to deliver to the bearer the chat- 
tel for the recovery of which the 
action is brought, may be read to the 
jury to show a demand and refusal. 
Haynes vy. Crutchfield, 7 Ala, 189. 

Necessity of demand see supra 
§§ 19, 20. 

8. See Evidence [17 Cyc 753]; and 
cases infra this note. 

[a] Evidence held sufficient.—(1) 
To identify the property. Muhlen- 
berg Coal Co. v. Hogg, 160 Ky. 588, 
169 SW 981. (2) To prove defend- 
ant’s possession. Bigger v. Alder- 
son, 1 Hen. & M. (11 Va.) 54 (hold- 
ing that where a demurrer to evi- 
dence states that defendant in sup- 
port of his right offered a bill of 
sale, and no other evidence of de- 
fendant’s possession is menttoned, 
that is sufficient to prove such pos- 
session). (3) To show title in plain- 
tiff. Beal v. McKee, 150 Ala. 478, 
48 S$ 285 (holding that where plain- 
tiff claimed title to a mule under a 
mortgage executed to him by FR at 
a time when R was in possession of 
it, claiming it as his own, evidence 
showing the consideration of the 
mortgage and that defendant was in 
possession of the property when suit 
was brought was sufficient to war- 
rant a refusal of a requested affirm- 
ative charge for defendant). 

[b] Evidence held insufficient.— 
Where in detinue for a slave, plain- 
tiff proved that defendant, whose 
wife was entitled to the slave in 
question as part of her dower in the 
estate of her former husband, had 
given such slave to plaintiff's wite 
when a feme sole, upon condition 
that her brothers, who had the re- 
versionary interest, would join in a 
deed conveying to her the absolute 
title, and that they promised and 
agreed to execute such deed, but 
never did, and that one of them 
afterward refused to do so, it. was 


[§§ 71-73 


[§ 72] ©. Weight and Sufficiency. The weight 
and sufficiency of the evidence to prove the issues 
is controlled by the general principles of evidence.* 


and issues of fact, upon which there is evidence, are 
for the jury to decide under proper instructions 


Where plaintiff fails to prove the 


was insufficient to entitle plaintiff to 
recover. Fitzhugh v. Beale, 4 Muntf. 
(18 Va.) 186. 

{c] Consideration of mortgage.— 
The admission of the mortgagor, 
made to a third person having in 
his hands for collection a claim 
against him, that the claim was cor- 
rect, is not sufficient to prove the 
consideration of the mortgage given 


to secure the debt, and Is not en- 
titled to any more weight than a 
similar recital in the mortgage. 
Snellgrove v. Evans, 145 Ala, 600, 
40 S 567. 

[ad] The previous execution of a 


mortgage on the property by defond- 
ant is merely evidence that she 
claimed title, and insufficlent by its 
self to defeat the action. Rogers vy, 
Felder, 98 S, C. 178, 82 SH 486, 

fe] Value of property. — Where 
plaintiff was the only one who testi- 
fled as to the value of the property 
in controversy, a verdict in defend- 
ants’ favor, which fixed the value at 
a greater sum, is without support in 
the evidence. Nixon vy. Smith, 198 
Ala, 448, 69 S 117, 

4 See Trial [388 Cyo 1288], 

5. Owings Lumber Co, v, Reform 
Feed, ete., Co, (Ala,) 16 S 978; Nel- 
son v. Howison, 122 Ala, 578, 25 8 
211; McCart v. Smith, (Ala. A.) 77 
8 967; Dunaway vy, Stickney,.18 Ala, 
A, 646, 69 S 282; Buffkin v. Bason, 
110 N, CG. 264, 14 SW 749. See gon- 
erally Trial [88 Cye 1288]. 

[a] Evidence held sufficient to 0 
to the jary.— Williams v. Vining, 160 
Ala, 482, 48 8 744; Clem v, Wise, 188 
Ala, 408, 81. S 986; Buffkin v. Nason, 


110 N. C. 264, 14 SE 749; Jones vy, 
Green, 20 N. Cy 488, 
(b] The identity of the property 


is a question for the jury. unaway 
sale iat 18 Ala. A, 646, 69 S 


[ce] The value of the property is 
a question for the Jury, Smith v, 
Wiggins, 3 Stew. (Aln.) 221, 

{[d] Where in intervention pro- 
ceedings it appeared that the prop- 
erty was shipped to one M, over 
defendant's railroad, and that while 
on the tracks the president of plain- 
tiff corporation and the consignee of 
the property gave claimant an order 
to take possession of the property, 
and that the claimant thereupon paid 
the freight and took some. ateps 
toward the removal of the property, 
but it did not appear whether the 
claimant paid the freight with his 
own money or with money furnished 
him by plaintiff, or whether he was 
one of plaintiff's officers, it was held 
that it was a question for the Jury 
whether the claimant obtained pos- 
session of the engine at plaintiff's 
request and whether he pald the 
freight with his own money so as to 
entitle him to the possession of the 
property until such money was re- 
funded to him, White v, Sheffield, 
ete., St, R. Co,., 90 Ala, 258, 7S 910, 

fe] Sufficiency of possession, — 
Where it appeared that the property, 
an engine and boiler, was olaimed 
by a firm of which defendant was 
the only male member, and the ene 
gine and boiler were operated by a 
roneral manager employed by the 
firm, and defendant was present on 
ocensions and gave orders In conned. 
tion with such operation, tt ware held 
that the sufficleney of defendant's 
possession was a question for the 
Jury, Nelson v, Howlson, 122° Ala, 


held on demurrer that this evidence 


578, 25 8 211, 
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value of the property, it is proper to direct a ver- 


dict for defendant.® 


[§ 74] B. Instructions. The 


instructions in civil actions generally’ are applic- 
Instructions should not be argu- 
mentative,® nor abstract and misleading,!° and where 
there is conflicting evidence, it is error to give an 
The necessity of a de- 
mand, to recover damages prior to the commence- 
ment of the action, cannot be raised by a general 


able to detinue.® 


affirmative instruction. 


affirmative charge.1” 


[$ 75] ©. Verdict—1l. In General. 
in detinue should be responsive to all the issues 
brought out on the trial,1* and should be supported 


by the evidence.** 


[§ 76] 2. Form and Sufficiency. A verdict in 


6. Gwin v. Emerald Co., Inc., 
(Ala.) 78 S 758. 

7. See Trial [38 Cyc 1594]. 

8. King Mercantile Co, v. Adams, 
193 Ala. 466, 69 S 524. 

[a] Instruction as to form of ver- 
dict.—Where, in detinue for goods 
seized by a sheriff under attachments, 
it appeared that the entire property 
was levied on in each attachment, 
and there was no rule to determine 
that any distinct part was liable to 
one and not to the other, and the 
jury could be required only to say 
whether the sheriff was entitled to 
retain the property, a charge that 
there were two forms of verdict was 
not erroneous, because directing the 
jury to find a verdict according to 
one or the other of the forms. Gilles- 
pis vy. McCleskey, 160 Ala. 289, 49 S 

9. Nelson y. Howison, 122 Ala. 
5738, 25 S 211. 

{a] Rule applied. — Where the 
property was claimed by a firm and 
was in possession of one of the mem- 
bers who alone was sued, a charge 
that if tre jury believe that the part- 
nership was in the possession at the 
commencement of the suit, and that 
defendant was not in possession, or 
that, since the action can only be 
brought against one in possession of 
the property because the gist of it 
is the unlawful detention, if the part- 
nership and not defendant was in 
possession, or if it was defendant’s 
possession in behalf of the partner- 
ship, to find for defendant, is argu- 
mentative and erroneous as author- 
izing the jury to infer that posses- 
sion by the partnership was incon- 
sistent with possession by one of 
the members. Nelson v.. Howison, 
122 Ala..573,,25 S 211, 

10. McCoy v. Prince, 11.Ala. A. 
388, 66 S 950. 

[a] Rule applied.—In detinue for 
a mule traded to plaintiff by defend- 
ant, and retaken by defendant after 
rescission for plaintiff's fraud or 
breach of warranty, an instruction 
that, if in a trade for an animal the 
person trading states to the person 
from whom he obtains the animal 
that he desires to get it for a specific 
purpose, which is the motive of the 
trade, the person trading the animal 
does so with an implied warranty 
that the animal is fit for that pur- 
pose, was objectionable as abstract. 
eee. v. Prince, 11 Ala. A. 388, 66 


11. Martin Mach. Works v. Miller, 
132 Ala. 629, 32.S 305. 

{a] MTlustration.—Where, in deti- 
nue, there was evidence to show 
plaintiff's purchase of the property, 
its right to possession, and defend- 
ant’s refusal to deliver on demand, 
and the evidence on defendant's spe- 
cial plea was conflicting, it was error 
to give the general affirmative 
eharge for defendant. Martin Mach. 
owe v. Miller, 182 Ala. 629, 32 8S 

12. Chappell v. Falkner, 11 Ala. A. 
382, 66 S 890. 

13, Rowan y, Hutchisson, 27 Ala. 


- 


+ 


DETINUE 


rules governing 


The verdict 


the property is 


328; Laborde v. Rumph, 12 S. C. L. 
15; Boatright v. Megg., 4 Munf. (18 
Va.) 145; Garland v. Bugg, 1 Hen. & 
M. (11 Va.) 374. 

[a] Non detinet.—(1) Where de- 
fendant pleads non detinet and a 
special plea in bar, to which pleas 
there is a general replication, a gen- 
eral verdict for plaintiff is sufficient- 
ly responsive to both issues. Garland 
v. Bugg, 1 Hen. & M. (11 Va.) 374. 
(2) A verdict of ‘not guilty’? is im- 
proper in form, but such a verdict, 
followed by a proper assessment of 
value and damages, is sufficient upon 
an issue joined on the pleas of non 
detinet and justification under legal 
process. Rowan v. Hutchisson, 27 
Ala. 328. (3) Issue being joined on 
the pleas of non detinet and the stat- 
ute of limitations, a verdict that de- 
fendant detains the slaves in man- 
ner and form, ete., was held suffic- 
iently responsive to both issues. 
poriens v. Meggs, 4 Munf. (18 Va.) 
14 


Issues raised by pleas in detinue 
see supra §§ 62-65. 

14. Gerson v. Norman, 111 Ala. 
433, 20 S 453; Parr v. Gibbons, 27 
Miss. 375. Compare R. H. Thomas 
Co. v. Lewis, 79° W. Va, 138, 90 SH 
816 (holding that, where the proof 
requires verdict for plaintiff, a judg- 
ment for possession, or, if it cannot 
be had, for the value, under Code 
[1913] ec 102 § 6, is not erroneous 
merely because the verdict is for two 
dollars less than the value proved 
at the trial). But see Jennings v. 
Gibson, 1 Miss. 234, 240 (where the 
court said: “The descriptio rei in 
the action of detinue for a slave, for 
the purpose of identifying the prop- 
erty, to authorize a recovery, has al- 
ways been, deemed sufficient proof 
to justify the jury in assessing some 
value, and on a motion for a new 
trial, the excess of the amount is 
immaterial, provided it is in the pow- 
er of the party to deliver the thing 
in specie’’). 

[a] Value-—(1) There must be 
some evidence of value, or the assess- 
ment cannot stand. Gerson v. Nor- 
man, 111 Ala. 433, 20 S 453. (2) Evi- 
dence of the value of the hire of the 
property, a slave, was sufficient to 
sustain an assessment of value. 
ren v. Wiggins, 3 Stew. (Ala.) 


15. Rambo v. Wyatt, 32 Ala. 363, 
70 AmD 544; Lenox v. Pike, 2 Ark. 14. 

16. Lenox v. Pike, 2 Ark. 14; 
Crouch v. Martin, 3 Blackf. (Ind.) 
anes Barksdale v. Appleberry, 23 Mo. 
3 


[a] Verdicts held insufficient. — 
(1) The finding as to defendant’s pos- 
session should specifically show 
whether or not,it was wrongful. A 
finding that “as far as there was 
any evidence to the contrary” de- 
fendant’s possession was rightful is 
insufficient. Barksdale v. Appleberry, 
23 Mo. 389. (2) A verdict that plain- 
tiff is the owner of the property sued 
for and fixing its value is insufficient, 
there being no finding of an unlawful 
detainer of the property. Crouch v. 
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favor of plaintiff usually contains a finding that he 
is the owner of property sued for, and that de- 
fendant unlawfully detained it,° followed by a de- 
scription of it,7 and an assessment of its value, to- 
gether with damages for the detention thereof.18 
However, in some jurisdictions it is held that any 
uncertainty in the verdict may be explained by ref- 
erence to the record.® Thus the failure particularly 
to deseribe the property is not fatal to the verdiet 
if the deseription in the declaration is sufficient.2° 
[§ 77] 3. Value—a. In General. 
rule a verdict in detinue which does not assess the 
value of the property is fatally defective.?1 
the failure of the verdict to assess the value is un- 
necessary, or, at least, not prejudicial error, when 


As a general 


But 


in the possession of the successful 


Martin, 3 Blackf. (Ind.) 256. 

17. Lenox v. Pike, 2 Ark. 14; West 
Virginia Timber Co. y. Ferrell, 67 
W. Va. 14, 67 SE 69. 

[a] Sufficiency of description. — 
A verdict for plaintiff must describe 
the property so as to make it capa- 
ble of identification, the particularity 
to depend on the nature and char- 
acter of the property, it being un- 
necessary that it explain every mat- 
ter of detail. West Virginia Timber 
os v. Ferrell, 67 W. Va, 14, 67 SH 

18. Wortham v. Gurley, 75 Ala. 
356; Williams v. Archer, 5 C. B. 318, 


57 ECL 318, 136 Reprint 899, And 
see infra §§ 77-82. 
19. Avery v. Avery, 12 Tex. 54, 


62 AmD 5613, 

20. Wilson v. Barnes, 49 Ala. 134; 
Chappell vy. Falkner, 11 Ala. A. 382, 
66 S 890; Avery v. Avery, 12 Tex. 
54, 62 AmD 5138; Boatright v. Meggs, 
4 Munf. (18 Va.) 145; West Virginia 
Timber Co. v. Ferrell, 67 W. Va. 14, 
67 SE 69. 

[a] Erroneous’ recitals. — Where 
the jury found for plaintiff the 
slaves in the declaration mentioned, 
and, proceeding to state their names 
and several values, recited the name 
of one of them erroneously, it was 
held that such error should be cor- 
rected by reference to the declara- 
tion. Boatright v. Meggs, 4 Munf. 
(18 Va.) 145. 

[b] Where a verdict for plaintiff 
in detinue describes the property 
merely as “the property described in 
his declaration,” a sufficient descrip- 
tion in the declaration will supply 
the lack of description in the verdict 
and render it valid. West Virginia 
Timber Co. v. Ferrell, 67 W. Va. 14, 
67 SE 69. 

21. Averett v. Milner, 75 Ala. 505; 
Worthen v. Gurley, 75 Ala. 356; Bell 
v. Pharr, 7 Ala. 807; Cummings v. 
Tindall, 4 Stew. & P, (Ala.) 357; New 
Era Land Co. v. Daniels, 143 Ky. 207, 
136 SW 201; Stirling v. Garritee, 18 
Md. 468. 

[a] Sufficiency of finding.—(1) A 
verdict in these words: “We, ... 
fina for the plaintiff, for $60.00, for 
2,000 pounds of seed cotton, and $7.50, 


for 500 bundles of fodder” sufficiently 
shows a finding for the specific prop- 
erty and the ascertainment of the 
value thereof to support the judg- 
ment for the recovery of the prop- 
erty or its value, as found by the 


jury. Phillips v. Morris, 169 Ala. 
460, 461, 53 S 1001.. (2) A verdict 
in detinue in these words: “We find 


all the issues for the plaintiff, and 
that the slaves named in the pro- 
ceedings, [specifying them by name,] 
are the property of the _ plaintiff 
r and that the said slaves are 
in value worth as follows,” ete., “and 
as the plaintiff releases all damages 
for hire, we assess the value of said 
slaves, to wit, $3,450, as damages for 
the plaintiff, to be discharged upon 
delivery of said slaves by the defend- 
ant to him’’—is substantially correct 
and proper in form. Rambo vy. Wy- 
att, 32 Ala, 363, 364, 70 AmD 544. 
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party.22. When plaintiff is a mortgagee or trustee 
it is not necessary for the verdict to assess the value 
of the property,?® and the verdict in such case may 
be in the alternative form for the amount of the 


lien.** 


Where defendant is a purchaser under a condi- 
tional sale contract, it is provided by statute in 
some jurisdictions that he may suggest that the 
court ascertain the amount of the unpaid balance 
of the debt, and if it is less than the value of the 
property, that judgment be rendered for property, 
or, in the alternative, for the amount of the debt ;*5 
and in the absence of such suggestion on the part of 
defendant, it is necessary that the value of the prop- 
erty be fixed by the judgment in order to support a 


verdict for plaintiff.*® 


Writ of inquiry. If the jury, after ascertaining 
the right to belong to plaintiff, omit to find the 


[b] Implied finding.—A finding 
for plaintiff “for the property sued 
for or its alternative value of thirty- 
five dollars’ was an implied finding 
that the value of the property was 
thirty-five dollars. Chappel v. Falk- 
ner, 11 Ala. A, 382, 66 S 890. 

{e] In Kentucky under Civ. Code 
Pract. § 388, which provides that in 
an action for possession of personal- 
ty, if the property has been delivered 
to plaintiff and defendant claims a 
return thereof, a judgment for de- 
fendant may be for return of the 
property, or its value, and damages, 
it was held that in such an action, 
where the property was delivered to 
plaintiff, and defendant controverted 
plaintiff's claim, a verdict for de- 
fendant should state the value of the 
property, and the failure to do so 
renders it fatally defective, where a 
return of the property was impossi- 
ble. New Era Land Co. v. Daniels, 
1438 Ky. 207, 186 SW 201. 

{d] Failure to assess value is 
ground for arrest of judgment.— 
Stirling v. Garritee, 18 Md. 468. 

Claims by third persons see supra 

43 


: 22. Dykes v. Clarke, 98 Ala. 657, 
13 S 690; Jones v. Pullen, 66 Ala, 
306; Shepherd v. Story, 62 Ala. 336; 
Rose v. Pearson, 41 Ala. 687; Padgett 
v. Gulfport Fertilizer Co., 11 Ala. A. 
366,. 66 S 866. 

[a] Defendant cannot complain of 
the failure of the jury, in rendering 
a verdict for plaintiff, to assess the 
value of the property, where plain- 
tiff was in possession of the prop- 
erty sued for under the necessary 
statutory bond, defendant having 
failed to give bond and take pos- 
session. Barnhill v. Howard, 104 
Ala. 412, 16 S 1; Dykes v. Clarke, 98 
Ala. 657, 18 S 690; Jones v. Pullen, 
66 Ala. 306; Rose v. Pearson, 41 Ala. 
687; Lucas v. Daniels, 34 Ala. 188; 
Rambo v. Wyatt, 32 Ala. 363, 70 AmD 
544; Miller v. Jones, 29 Ala, 174. 

23. Hundley Vv. Calloway, 45 
W. Va. 516, 31 SE 937 (holding that 
under Code c 102 § 6, providing that 
the verdict in detinue shall be for 
the value of the property, if the pos- 
session cannot be recovered, a-trus- 
tee in a trust deed, who seeks to 
recover the property secured, need 
prove only the amount due on his 
trust lien, and not the value of the 
property, for which he should have 
a as ad judgment against defend- 
ant). 

Ascertainment of the amount of 
mortgage lien in action by mortgagee 
for possession of pyoperty see Chat- 
tel Mortgages § 326. 

24. Hundley v. Calloway, 465 
W. Va. 516, 520, 31 SE 9387. 

“When the plaintiff has only a 
special property in the thing sued 
for, as a pledgee, and not the abso- 
lute property, and it is shown on the 
trial what is the exact amount of 


DETINUE 


Different Kind. 


of the parties.®$ 


his lien against the property, a ver- 
dict for that amount as alternate 
value would not be error.” Hundley 
v. Calloway, supra. 

25. Cefalu v. Dearborn, 162 Ala: 
105, 49 S 10380. 

26. Cefalu v. Dearborn, 162 Ala. 
105, 49 S 1030. 

27. See statutory provisions; and 
Carraway v. McNeice, 1 Miss. 538; 
Key _v. Allen, 7 N. C. 523; Studdert 
v. Hassell, 6 Humphr. (Tenn.) 1387; 
Hundley v. Calloway, 48 W. Va. 516, 
31 SE 937, 

28. Ala.—Nixon v. Smith, 193 Ala. 
443, 69 S 117; Henry v. Powell, 90 
Ala. 440, 9 S 817; Southern Ware- 
house Co. v. Johnson, 85 Ala. 178, 
4 S 648; Savage v. Russell, 84 Ala. 
108, 4 S 235; Jones v. Anderson, 82 
Ala. 802, 2 S 911; Tait v.. Murphy, 
80 Ala. 440, 2 S 3817; Johnson v. 
McLeod, 80 Ala. 438, 2 S 145; Jones 
v. Anderson, 76 Ala. 427; Townsend 
v. Brooks, 76 Ala. 308; 

Barnes, 49 Ala, 1384; Rambo v. Wy- 
att, 32 Ala. 368; Rowan vy. Hutchis- 


son, 27 Ala, 3828; Bell v. Pharr, 7 
Ala. 807; Haynes v. Crutchfield, 7 
Ala. 189; Cummings+e v. Tindall, 4 


Stew. & P. 357. 
Ark,—Lenox v. Pike, 2 Ark. 14. 


Ky.—Buckner y. Haggin, 2 T. B. 
Mon. 59. 

Miss.—Carraway v. McNeice, 1 
Miss. 

Tenn.—Studdert v. Hassell, 6 
Humphr. 137; Baker v. Beasly, 4 
Yerg. 670. 

Tex.—Rowlett v. Fulton, 5 Tex. 


458; Blakely v. Duncan, 4 Tex. 184. 

Va.—Holladay v. Littlepage, 2 
Munf. (16 Va.) 5389; Robinson vy. 
Brock, .1 Hen. & M. (11 Va.) 212; 
Higgenbotham v. Rucker, 2 Call (6 
Va.) 313. 

W. Va.—Wayne v. 
W. Va. 336, 92 SH 590. , 

Eng.—Pawly v. Holly, W. Bl. 858, 
96 Reprint 604. 

[a] Reason for rule.—The rule is 
founded upon the fact that if, after 
the operation of a distringas, any 
one article cannot be had, the court 
may, upon proper application, super- 
sede the distringas, and direct a 
fieri facias or other writ for the 
value only. Buckner v. Haggin, 3 
T. B. Mon. (Ky.) 59. 

[b] “According to this rule, in an 
action for two horses, if one only 
‘could be obtained and the other could 
not, there would be no means of 
ascertaining what credit should be 
given in value for the one obtained, 
and what sum should be reserved, 
for the one which was inaccessible; 
so that either the plaintiff below, 
must be obstructed in this event 
from proceeding further, or the de- 
fendant from obtaining any credit 
for the horse surrendered.’"’ Haynes 
v. Cutchfield, 7 Ala. 189, 199. 

[ce] Iowa statute—Code § 3238 
provides that the jury in actions for 


Cyphers, 80 


Wilson v. | 


[§§ 77-78 


value, it is usually provided by statute that a writ 
of inquiry may be awarded to supply the defect, in- 
stead of ordering a trial de novo.*? 

[§ 78] b. When Several Chattels—(1) Of a 


Where several articles of a dif- 


ferent kind and quality are sued for, the value of 
each must be assessed separately, wherever such as- 
sessment is practicable;*° and the failure to do so 
will render the verdict erroneous.”? 
sumed impracticable to assess the value of the ar- 
ticles separately where no evidence as to the value 
of each article was before the jury.*° So value need 
not be assessed separately when it is impossible to 
return any portion of the property, where no 
prejudice has resulted,®? or when the property is 
assessed in gross in accordance with a stipulation 


It will be pre- 


Likewise the failure to object when 


the verdict is returned has been held a waiver of 


the recovery of specific property 
must determine the value of the 
property whenever by their verdict 
there will be a judgment for its re- 
covery or return, and that when re- 
quired to do so by either party they 
must find the value of each article. 
Goldsmith v. Willson, 67 Iowa 662, 
25 NW_ 870. 

[d] Separate assessment imprac- 
ticable.—In detinue for a great num- 
ber of tools and instruments belong- 
ing to the business of a photograph- 
er, a verdict in these words: ‘We, 
the jury, find for the plaintiff, and 
not finding it practicable to assess 
the value of each article sued for 
separately, we assess the value of 
the whole at two thousand dollars, 
and we assess the damage for its 
detention at two hundred and fifty 
dollars,” is sufficiently formal to 
support a judgment for plaintiff if 
not objected to in the court below. 
Wilson yi Barnes, 49 Ala. 134, 135. 

29. Southern Warehouse Co, v. 

Johnson, 85 Ala. 178, 4 S 648; Jones 
v. Anderson, 82 Ala. 802, 2 S 911; 
Tait v. Murphy, 80 Ala. 440, 2 S 317; 
Jones v. Anderson, 76 Ala. 427; Wit- 
tick’ Vo "Traun, 27 “Ala” 662, 62 
ot te 778; Traun v. Wittick, 27 Ala. 
0 . 
30. Howard v. Deens, 148 Ala. 428, 
427, 39 S 346; Hslava v. Dillihunt, 46 
Ala. 698. But see Southern Ware- 
house Co. v. Johnson, 85 Ala. 178, 179, 
4 8 648 Sate HWslava vy. Dillihunt, 46 
Ala. 698 (where the court said: 
“In the absence of proof to the 
contrary, we must presume it 
was practicable to assess’ their 
value separately. ... This is a stat- 
utory requirement, whose policy 
is obvious. The party cast in the 
action may be able to deliver a part 
es ye property, and not the resi- 
ue”), 

“There was no evidence before the 
jury as to the values of the several 
items of property. On this state of 
case, it affirmatively appears that it 
was impracticable for the jury to 
assess the value of the several items 
of property sued for. The statute 
requires the jury to assess the value 
of the separate articles of property 
only when practicable for them to 
do so.” Howard v. Deens, supra, 

81. Rose v. Pearson, 41 Ala. 687. 

[a] Reason for rule-——Where de- 
fendant is unable to return any por- 
tion of the property, failure’ sep- 
arately to assess the value of the 
separate items is harmless error, 
since the reason for the requirement 
of separate assessment is to fix the 
amount necessary to pay the value 
of any of the several articles of 
property in discharge of the judg- 
ment pro tanto. Rose v. Pearson, 41 
Ala. 687. 

32. Rose v. Pearson, 41 Ala, 687. 

33. Fidelity Storage Corp, v. Ma- 
guire, 41 App. (D. C.) 281. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the necessity of a separate assessment.34 

Writ of inquiry. Where the verdict assesses the 
value of the several chattels in gross instead of 
separately a writ of inquiry may be awarded to 
supply the defect instead of ordering a trial de 
novo. 

[§ 79] (2) Of the Same Class. Where there 
are several articles of the same class and similar 
in quality, the verdict may assess them in gross.°® 
So value need not be assessed separately where the 
articles are sued for as a unit, as a yoke of oxen.*? 

[§ 80] c. Fixing Valuation—(1) In General. 
There is some conflict in the authorities as to the 
time when the value of the property should be as- 
sessed. In some jurisdictions the jury may assess 
the value of the property as of any time between the 
commencement of the wrongful detention and the 
trial,®8 and this may be the highest value of the 
property.*® In other jurisdictions, however, the 
value must be assessed as of the time of the ver- 
dict.4° The value of the property laid in the decla- 
ration is not a maximum limit, and the jury may 
assess the value in a larger sum.'*? 

34. Wilson v. Barnes, 49 Ala. 134; 


Eslava v. Dillihunt, 46 Ala. 698. 
35. Buckner v. Haggin, 3 T. B. 


DETINUE 


the value of the property, at the date 
of the judgment, 
verdict of the Jurys %, #5 


is to govern the 
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Excessive valuation. An excessive valuation is 
not ground for objection, unless it appears that the 
property cannot be restored,*® and in such ease, 
where application is made for reassessment, it should 
be allowed.*? Where the value assessed by the jury 
is in excess of an amount warranted by the evi- 
dence, the defect may be cured by a remittitur of 
such excess.4# 

[§ 81] (2) Limited and Special Interest. Where 
plaintiff’s interest is merely a life estate, the courts 
are not uniform in their holdings as to the finding 
of value. In some jurisdictions he is entitled to 
have the jury assess the value of the entire prop- 
erty,*® while in other jurisdictions only the value 
of his limited interest may be recovered.*® However, 
when plaintiff has no beneficial interest but only 
a special property, such as a bailee, he is entitled 
to have judgment in the alternative for the entire 
value of the absolute property.‘7 

[§ 82] 4. Damages. Failure to assess damages 
is not fatal to the validity of the verdict,48 but pre- 
eludes recovery thereof in another action.*® 

The manner of assessing damages in some juris- 
42. Mirick v. Hemphill, 17 F. Cas. 


No. 9,647a, Hempst. 179; Glascock v. 


am | Hays, 4 Dana (Ky.) 58; Thompson v. 


Mon. (Ky.) 59; Baker v. Beasly, 4 
Yerg. (Tenn.) 570; Cornwall v. Truss, 
2 Munf. (16 Va.) 195. 

36. Wells v. Parker, (Ala.) 75 S 
914; Howard v. Deens, 143 Ala. 423, 


39 S 346; Townsend v. Brooks, 76 
Ala. 308. 
{a] Tlustrations.—(1) A _ verdict 


“for the plaintiff for $60.00, for 2,000 
pounds of seed cotton, and $7,50 for 
500 bundles of fodder,’ sufficiently 
shows a finding for the specific prop- 
erty and the ascertainment of the 
value thereof, to support the judg- 
ment for the recovery of the prop- 
erty or its value, as fixed by the 
jury. Phillips y. Morris, 169 Ala. 
460, 53 S 1001. (2) A verdict in 
detinue assessing the value of the 
several articles detained as “3 wrap- 
pers, $15.00,” “4 shirt waists, $8.00,” 
“25 towels, $5.00,” etc., was not bad 
for failing to assess the value of 
each article separately, the articles 
valued in lump belonging to the same 
class, and no difference in quality, 
color, ete., being shown. Downs v. 
Bailey, 135 Ala. 329, 38 S 151. (3) 
The value of a cow and her calf may 
be assessed in gross. Haynes v. 
Crutchfield, 7 Ala. 189. 

37. Boswell v. Thompson, 160 Ala. 
306, 49 S 73 [dist Southern Ware- 
house Co. v. Johnson, 85 Ala. 178, 
4 S 643]. 

“The expression ‘a yoke of oxen’ 
is in a sense a unity. It implies 
something more than merely two 
oxen. It may be inferred from the 
expression that the two animals com- 
posing the yoke are matched and 
trained to work together, and it may 
be that their value as a yoke would 
be greater than their value separate- 
ly. In the absence of a bill of 
exceptions, showing what the evi- 
dence was on the trial, we cannot 
know but that the only evidence of 
value introduced was that of the 
‘yoke of oxen,’ and, if this were so, 
it would have been impracticable for 
the jury to have made a separate 
assessment of value.” Hammond v. 
ae 150 Ala. 487, 488, 43 S 

38. Calhoun County v. Art Metal 
Constr. Co., 152 Ala. 607, 44 S 876; 
Wortham y. Gurley, 75 Ala. 356; and 
see Johnson v. Marshall, 34 Ala. 522 
(holding that the value to be as- 
sessed is the value at any time be- 
tween demand and trial). But see 
White v. Ross, 5 Stew. & P. (Ala.) 
123, 129 (where the action was for 
recovery of a slave who died pend- 
ing the action, and the court said: 
‘It is in no case, determined that 


4 


+ 


strongly inclined to the opinion, that 
the verdict should be governed by 
the value, at the time of suit brought, 
or demand made’’). 

{a] Reason for rule.—‘In detinue, 
as in trover, it is permissible ror 
the jury to assess the value of the 
property taken at any time between 
the date of the tort and the trial. 
Otherwise a tort-feasor might often 
reap pecuniary profit from his own 
wrongful act by a mere retention of 
the property sued for after judgment 
against him.” Wortham v. Gurley, 
76 Ala. 356, 362. 

[b] Ancient method of ascertain- 
ing value.—There appear to be two 
modes in the old books by which 
the value of the property might be 
ascertained: One by which such val- 
ue was found by the jury who tried 
the issue in giving the verdict, and 
if there was no issue by the jury 
who assessed the damages; the oth- 
er, according to which the sheriff was 
directed to ascertain the value if 
plaintiff did not deliver up the goods, 
and on the sheriff's return judgment 
absolute was given for the _ value. 
Phillips v. Jones, 15 Q. B. 859, 69 
ECL 859, 117 Reprint 683, 

39. Holly v. Flournoy, 54 Ala. 99 
(holding that the jury may assess 
the highest value at any time be- 
tween commencement of the action 
and trial). 

40. Penny v. Davis, 3 B. Mon. 
(Ky.) 813; Freeman v. Luckett, 2 
J. J.‘ Marsh, .(Ky.) 390; Tiefelv. 
Petal (Tex. Civ. A.) 154 SW 


41. Goodman v. Floyd, 2 Humphr. 
(Tenn.) 59; Biggers v. Alderson, 1 
Hen. & M, (11 Va.) 54. But see infra 
§ 84 text and note 60. 

{a] Reason for rule.—‘‘Inasmuch 
as the object of the action is to get 
the thing, and not damages, the jury 
are warranted, in fixing its value, to 
give such amount, in reason, as will 
enforce its delivery. From this it 
follows that the value of the thing 
at the time of the verdict must be 
the medium by which the jury are 
to ascertain what amount of money 
is to be substituted in the place of 
the thing itself, provided it cannot 
be had. If it has appreciated in 
value after the commencement of the 
suit, the appreciated value must be 
given by the jury; if depreciated, the 
depreciated value, and with such ex- 
cess thereon as will, in their judg- 
ment, enforce the specific delivery, 
and this without regard to the value 
as laid in the pleadings.” Goodman 
vy. Floyd, 2 Humphr. (Tenn.) 58, 59. 


Porter, 4 Bibb (Ky.) 70; Jennings v. 
Fiesta ocala 332 S 
r cDowell v. Gray, 5 J. ; 
Marsh, (Ky.) 1. fh Bae 
[a] Where defendant knows aur- 
ing the trial that it will be impossi- 
ble for him to return the property, 
he should, if he thinks that the as- 
seSsment of value is excessive, apply 
for a reassessment. McDowell vy. 
Gray, 5 J. J. Marsh. (Ky.) 1. 
44. Clapp v. Walters, 2 Tex. 130. 
45. Oden v. Stubblefield, 2 Ala. 
Murphy v. Moore, 39 N. CG. 


[a] Reason for rule.—The pri- 
mary object of an action in detinue 
being to effect the recovery of spe- 
cific property, where plaintiff in such 
action proves a life estate only, the 
jury may nevertheless assess the 
value of the absolute property be- 
cause, if the damages were limited 
to the value of the life estate, de- 
fendant might defeat the object of 
the action by paying the damages and 
refusing to restore the property. 
Oden vy. Stubblefield, 2 Ala. 684. 

[b] Rule applied. — Where the 
property is subject to a life estate, 
and, pending action by the trustee 
for the remaiaderman, the life ten- 
ant dies, plaintiff is entitled to re- 
cover the full value of the property. 


Murphy v. Moore, 39 N. C. 118. 

46. Glascock v. Hays, 4 Dana 
(Ky.) 58. 

[a] Reason for rule.—‘The en- 


forcement of a judgment for value, 
in favor of a person owning a limited 
general property—as for life or years 
—would not bar an action by the 
person entitled to the remainder, for 
a detention by the same party after 
the expiration of the estate for life 
or for years; nor would it transfer 
any other or greater interest in the 
property than that of the owner of 
the limited estate.” Glasscock v. 
Hays, 4 Dana (Ky.) 58, 60. 


Gen) Glascock v. Hays, 4 Dana 
y. A 
{a] Reason for rule.—‘‘Because a 


bailee may, in consequence of the 
privity of contract be entitled 
to restitution of possession from a 
stranger, and because a recovery and 
acceptance of the assessed value by 
the bailee is for the bailor and 
would bar an action by him for the 
same or any subsequent detention.” 
eee v. Hays, 4 Dana (Ky.) 58, 


48. Trimble v. Stipe, 5 T. B. Mon, 
(Ky.) 264. 

49. Trimble v. Stipe, 5 T. B. Mon. 
(Ky.) 264. : 
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dictions is regulated by statute.°° 
statute may require the jury to assess the value of 
the property and also assess damages for its deten- 
tion, a finding as to damages for detention is prop- 
erly omitted where the claim for such damages is 


waived,>! 


[§ 83] 5. Partial Finding. 


The verdict in det- 


DETINUE 
Although the 


inue need not be wholly in favor of either party;°? | be awarded.®® 


and according to the later practice a verdict for 


[§ 84] A. In General. 


claimed in the declaration.®° 


50. See statutory provisions; and 
cases infra this note, 

{a] In Alabama under Code § 2749, 
providing that if the court deter- 
mines the issue for plaintiff a jury 
must be immediately impaneled to 
ascertain the damages, if unliqui- 
dated, or the jury, if one has been 
impaneled, may be required to assess 
such damages conditionally previous 
to their discharge, it is within the 
discretion of the trial court whether 
the damages shall be conditional by 
the jury first impaneled or by the 
jury impaneled after the determina~- 
tion of the issue for plaintiff. Gluck 
v. Cox, 90 Ala. 331, 8 S 161. 

51. Chappell v. Falkner, 11 Ala. A. 
382, 66 S 890. 

52. Glass v. Pinckard, 56 Ala. 592. 

53. Louisville,  ete., ReasCoz. oF) 
Walker, 128 Ala. 368, 30 S 738; Gam- 
brell) v. Gambrell, 130 Ky. 714, 113 
SW 885; Talbot v. Talbot, 2 J. J. 
Marsh. (Ky.) 3; Thomas v. Tanner, 
6 T. B. Mon. (Ky.) 52. But see Wit- 
tick v. Traun, 27 Ala. 562, 62 AmD 
778 (where in detinue for eight 
slaves, a trial being had on the plea 
of the general issue, the jury re- 
turned a verdict that “they find for 
the plaintiff, and assess the value of 
the slaves sued for as follows,” spec- 
ifying by name and assessing the 
separate value of all the slaves ex- 
cept one, as to whom the verdict was 
silent, “and they also find the hire 
of said slaves to be two hundred 
dollars,” and it was held that the 
verdict was not sufficient to author- 
ize the rendition of a judgment). 

54, Cornwell v. Truss, 2 Munf. (16 
Va.) 195; Higgenbotham v. Rucker, 
2 Call (6 Va.) 313; Butler y, Parks, 1 


Wash. (1 Va.) 76. 
55. Robinson v. Brock, 1 Hen. & 
M. (11 Va.) 212; Butler v. Parks, 1 


Wash, (1 Va.) 76. 

[a] Upon an action of detinne for 
five negroes a verdict was rendered 
for four without any finding as to the 
fifth. It was held that the verdict 
was erroneous in not finding the 
whole issue, and that a venire facias 
de novo should have been awarded. 
Butler v. Parks, 1 Wash. (1 Va.) 


716. 

[b] Omission of a material find- 
ing—Where the ps! Cole a a special 
verdict, and, as to stme of the slaves, 
omitted to state a circumstance 
which was necessary to ascertain 
whether plaintiff was entitled to them 
or not, the verdict was Insufficient 
and a venire de novo ought to have 
been awarded. Robinson v, Brock, 1 
Hen. & M. (11 Va.) 212. 


As a general rule the 
judgment in detinue as in other civil actions should 
follow the verdict,°? although a judgment which 
amends the verdict in a particular which is harm. 
less to the complaining party will not be set aside 
because it does not follow the verdict.>* 
ment should be supported by the pleadings,®® and 
should not be rendered for more than the amount 
A judgment in det- 
inue need not be wholly for either party,®! since 
plaintiff may recover part of the property sued for 
and fail as to the rest;°? and in such ease the 
judgment is for plaintiff for the part recovered and 


XIV. JUDGMENT °° 


delicto,®4 


The judg- 


56. Claims by third persons sce 
supra § 43, 


57. Lenox v. Pike, 2 Ark, 14. 
5 58. Horton v. Reynolds, 8 Tex. 
84, 


‘Tt was competent for the court 
to amend the verdict by decreeing the 
recovery of the property or the value 
thereof; and as this is purely for the 
benefit of the defendant, who has his 
election to conform to the original 
verdict or return the property, it 
constitutes no just ground for the 
reversal of the judgment.” Horton 
v. Reynolds, supra. 

59. Ala,—Kirkland y, Pilcher, 174 
Ala, 170, 172, 67 8 46, 

Ky.—Adams vy. Craycroft, 1 KyL 
830, 10 Ky. Op. 784, 910. 

Tenn.—Young vy. Young, (Ch. A.) 
64 SW 319. 

Va.—Virginia Land Immigration 
Bureau vy. Perrow, 119 Va. 881, 89 
SE 891, 

Man,—Campbell v. Northern Crown 
Bank, 24 Man. 725. 

“K judgment not responsive to a 
complaint, or which cannot be based 
upon the cause of action therein set 
out, is invalid . . and a moneyed 
judgment upon a complaint in detinue 
is equally as inconsistent and is a 
legal impossibility.” Kirkland vy. 
Pileher, supra, 

fa] Tlustrations.— (1) Plaintiff 
cannot sue in detinue and recover in 
debt, Virginia Land Immigration 
Bureau y. Perrow, 119 Va, 8381, 89 
SE 891. (2) The allegation of the 
answer that defendant took posses- 
sion of the property and that he or 
his assignee had them in possession 
is sufficient to warrant a judgment 
against defendant for the property 
if it is to be had, and if not, for their 
value; but it is not sufficient to ren- 
der judgment against the assignee, 
because there was no distinct aver- 
ment that he had them in possession, 
without which there was no cause of 
action against him. Adams v, Cray- 
croft, 1 Kyl 880, 10 Ky. Op. 784, 
910. (8) Where a bill in detinne 
seeks the recovery of property with- 
out particularly deseribing it as be- 
longing to a decedent's estate, and 
alleged to be in the widow's pos- 
session, and the answer avers that 
defendant had possession of no such 
property, and what she had belonged 
to her, such pleading does not jus- 
tify a decree allowing recovery for 
the value of all the personalty on 
the premises of the decedent, ex- 
cept the exempt articles, and includ- 
ing articles on the premises in pos- 
session of and owned by the de- 


ee 


for defendant as to the remainder.** 
not necessary that the judgment be rendered against 
all of the defendants, since detinue is an action ex 
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part of the property sued for is good for plaintiff 
as to those things found in his favor and for defend- 
ant as to the remainder.®* 

At common law, and in some jurisdictions in this 
country, a partial finding on the issues, or a partial 
disposition of the property will make the verdiet 
erroneous,°* and in such case a venire de novo should 


Likewise it is 


Where the action is revived against an executor 
or administrator, the judgment should be de bonis 
propriis as to the value of the property, and de 
bonis testatoris as to damages and costs."° 

[§ 85] B. For Plaintiff—1, In General, 
judgment is for plaintiff, it must be in the alterna- 
tive for the recovery of the specific property sued 
for, describing it, or its value as assessed by the 
jury, together with damages for the detention of the 


If the 


cedent’s daughters. Young v, Young, 
(Tenn, Ch. A.) 64 SW 3819. 

[b] Special damages.—In order to 
recover special damages such dam- 
ages must be alleged and demanded, 
Campbell v. Northern Crown Bank, 
24 Man. 726. 

60. Fowler v. Gordon, 8 Kyl 616, 
11 Ky. Op. 475; Goodman v. Floyd, 
2 Humphr. (Toenn.) 569; Young v. 
Young, (Tenn. Ch, A.) 64 SW 3819, 
But see Bigger v. Alderson, «1 Hen, 
& M. (11 Va.) 54 (holding that it 
is not an error for a jury to assess 
the value of the property higher than 
the amount stated in the declara- 
tion). Gompare supra § 80 text and 
note 41, 

61. Louisville, etc, R. Co. v. 
Walker, 128 Ala. 368, 80 8 788; Glass 
v. Pinckard, 66 Ala, 592; Wittick v. 
Traun, 27 Ala. 562, 62 AmD 1778; 
Wittick v. Traun, 25 Ala: 817, 

62. Louisville, eta, R. Co. v. 
Walker, 128 Ala, 868, 80 8 788; Glass 
v. Pinckard, 56 Ala. 692; Wittick 
v. Traun, 27 Ala, 662, 62 AmD 
ASG Wittick v. Traun, 26 Ala 


63. Louisville, ete, R. Co.  v, 
Walker, 128 Ala. 368, 80 S 788; Glass 
v. Pinckard, 56 Ala. 592; Wittick v. 
Traun, 27 Ala. 662, 62: AmD 1778; 
Wittick v. Traun, 25 Ala, 817. 

64. Gossett v. Morrow, 187 Ala. 
887, 66 8 826; Salter v. Pearce, 4 
Ala, 669. 

[a] A dismissal as to one of sev- 
eral defendants will not discontinue 
the entire action since detinue is an 
action ex delicto. Gossett v. Mor- 
row, 187 Ala. 887, 66 S 826. 

(b] Where a judgment is ren- 
dered against one of several defend- 
ants, it will be presumed, in the ab- 
sence of anything in the record to 
the contrary, that the detention was 
tortious, and hence that the fatlure 
to find against both defendants was 
not improper. Salter v, Pearce, 4 
Ala, 669, 

Nature of remedy sce supra § 2. 

65. Hunt v. Martin, 8 ratt., (49 
Va.) 578; Greenlee v. Bailey, 9 Leigh 
(36 Va.) 626; Allen y. Harlan, 6 
Leigh (38 Va.) 42, 29 AmD 2056. But 
see Catlett v. Russell, 6 Leigh (88 
Va.) 844 (where It was held that 
such judgement should be for the 
foods or alternative value against 
the executor de bonis proprils and 
for the damapes for detention, both 
in the testator’s and exeecutor's own 
time, de bonis testatoris. From this 
opinion two of the {iaeee however, 
dissented, holding the doctrine lald 
down in the above cases). 
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property and costs, and plaintiff cannot elect to 
have judgment for the property or for its value.®? 
Where plaintiff waives an alternative judgment for 
the value of the property, the court should give 
judgment in his favor for possession alone.*’ 

{[§ 86] 2. Description of Property. The better 
practice requires that the judgment point out pre- 
cisely the thing recovered,®® although it is sufficient 
if the property is deseribed by a reference to the 
complaint where it is adequately described."° 
ever, if the description in the complaint is insuffi- 
eient such a reference is ground for the arrest of 


the judgment.74 


[§ 87] 3. Assessment of Value—a. In General. 
The assessment of value is as essential to the va- 
lidity of the judgment as it is to the verdict,?? even 
though the judgment is by default.7® 
ment which fails to do so has been held sufficient 
where the property is in the possession of the suc- 
cessful party.’* Likewise a judgment for value only 
has been held sufficient where it appears that the 


Webster, | 


66. Ala.—Slaughter  v. 
194 Ala. 642, 70 S 128; Kirklana v. 
Pilcher, 174 Ala. 170, 57 S 46; Mary- 
land Fidelity, ete., Co. v. Art Metal 
Constr. Co., 162 Ala. 323, 50 S 186; 
Ex p. Bolton, 186 Ala. 147, 34 S 226; 
Elston v. Roop, 133 Ala. 331, 32 S 
129; Brock v. Forbes, 126 Ala. 319, 
28 S 590; McCullough v. Floyd, 103 
* Ala. 448, 15 S 848; Henry v. Powell, 
90 Ala. 440, 9 S 817; Greene v. Lewis, 
85 Ala. 221, 4 S 740, 7 AmSR 42; 
Jones v. Anderson, 82 Ala. 302, 2 S 
911; Auerbach v. Blackman, 57 Ala. 
616; Wilson v. Barnes, 49 Ala. 134; 
Robinson v. Richards, 45 Ala. 354; 
Rose v. Pearson, 41 Ala. 687; Rambo 
v. Wyatt, 32 Ala. 363, 70 AmD 544; 
Wittick v. Keiffer, 31 Ala. 199; Har- 
ris v. Hillman, 26 Ala. 3880; Brown 
v. Brown, 5: Ala. 508; Carroll. v. 
Blackburn, 12 Ala. A. 69, 68 S 515. 

Ark.—Lenox v. Pike, 14; 
Chandler v. Byrd, 1 Ark. 1 

Cal.—Faulkner v. Santa Barbara 
First Nat. Bank, 130 Cal. 258, 62 
P 463. 
ee a v. Fenwick, 2 Dana 

N. Y.—Sinnott v. Feiock, 165 N. Y. 
444, 59 NE 265, 267, 80 AmSR 736, 
53 LRA 565. 

Tenn.—Waite v. Dolby, 8 Humphr. 
to Studdert v. Hassell, 6 Humphr. 


Va.—Sinclair v. Young, 100 Va. 
284, 40 SE 907; Bates v. Gordon, 
3 Call (7 Va.) 5553 Higgenbotham v. 
Rucker, 2 Call (6 Va.) 313. - 


W. Va.—Thomas v. Lewis, 179 
W. Va. 138, 90 SE 816; Malone v. 
Davis, 77 W. Va. 120, 86 SE 1100; 


Hundley v. Calloway, 45 W. Va. 516, 
31 SE 937; White v. Emblem, 43 
W. Va. 819, 28 SE 761; Robinson v. 
Woodford, 37 W. Va. 377, 16 SE 602; 
Arthur v. Ingels, 34 W. Va. 639, 12 
SE 873, 11 LRA 557. 

Eng.—Chilton v. Carrington, 15 
C. B. 730, 80 ECL 730, 189 Reprint 
612; Winfield v. Boothroyd, 54 L. T. 
Rep. N. 8S. 574; Comyns Dig. tit 
“Pleader.” 

[a] Judgment against sureties.— 
Under Code § 1476, providing that in 
detinue the judgment against either 
party must be for the property sued 
for or its alternate value, a judgment 
against a defendant and the sureties 
on his replevy bond is irregular, but 
it is not ground for reversal where 
not assigned as error. Clem v. Wise, 
133 Ala. 403, 31 S 986. 

{b] In detinue by the vendor in 
a conditional sale a judgment per- 
mitting defendant to deliver the arti- 
cles sought to be recovered and pay 
the damages for its detention, or to 
pay the balance of the purchase price, 
and which provides that no execution 
shall issue if such purchase price 1s 
paid within the time prescribed by 
Code § 1477, authorizing conditional 


DETINUE 


separately.”® 
How- 
tion.”® 


But a judg- 


judgments for the return of goods 
or for the value thereof, and that 
execution will not issue thereon for 
thirty days in actions of detinue by 
the seller of personal property when 
the title has not passed, is in proper 
form. Brock v. Forbes, 126 Ala. 319, 
28 S 590. 

[c] In an action by a mortgagee 
against the mortgagor, a provision 
in the judgment for a writ of pos- 
session, if defendant fails to pay the 
amount due on a mortgage on the 
property, is mere surplusage, not 
prejudicial to defendant. Thompson 
v. Greene, 85 Ala. 240, 4 S 735. 

{d] Immaterial omissions. — A 
judgment in detinue that “plaintiff 
recover from the said defendant, the 
said negro, Joe, or the sum of four 
hundred and fifty dollars for the 
value,’ ete., was held to be _ good, 
and the omission of the words “if 
to be had,” etc., was regarded as 
an informality cured by the statute 
Pera Berry v. Hale, 2 Miss. 
1 


fe] Statutory provisions.—In an 
action to recover personal property 
under the old action of detinue, the 
judgment would have been in. the 
alternative for the property, if to be 
had, and if not, its value; and under 
the provisions of Gen. St. (1881) ¢ 38 
art 6 § 1 “the plaintiff may, if he 
so elect, take a writ of fieri facias 
for the assessed value of the thing 
recovered; and in either case he shall 
have execution for the damages as- 
sessed for the detention, and_ his 
costs.” Fowler v. Gordon, 3 KyL 
47b; TOK y, -Op.. 475. 


See Guille v. Fook, 13 Or. 577, 11 
68. Malone v. Davis, 77 W. Va. 
120, 86 SE 1100. 


69. Wilson v. Barnes, 49 Ala. 134. 

70. Wilson v. Barnes, 49 Ala. 134; 
Haynes v. Crutchfield, 7 Ala. 189. 

[a] Bule applied.—If a declara- 
tion in detinue demands a negro 
woman by name, and her three chil- 
dren without mentioning their names, 
and a case is agreed submitting that, 
if the law is for plaintiff upon cer- 
tain other points, judgment may be 
entered in his favor “for the slaves 
in the declaration mentioned,” the 
court may insert the names of the 
negro children in the judgment. 
Se v. Eppes, 2 Munf. (16 Va.) 


71. Royall v. Eppes, 2 Munf. (16 
Va.) 479. 

72. Ala.—Greene v. Lewis, 85 Ala. 
221, 4 S 740, 7 AmMSR 42; Auerbach v. 
Blackman, 57 Ala. 616; Robinson v. 
Richards, 45 Ala. 354; Wittick v. 
Keiffer, 31 Ala. 199; Bell v. Pharr, 7 
Ala. 807 

sar B. 


Ky.—Thomas v. Tanner, 
Mon. * 
Mo.—Mulliken v. Greer, 5 Mo. 489. 
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property cannot be restored.”® 

[§ 88] b. When Several Chattels. Where the 
right to several articles is in contest, the judgment 
should fix the value of each of them separately ;“6 
and the failure to do so is reversible error.’? 
ever, where the property is sued for as a unit, as, 
for example, a yoke of oxen, it has been held there 
was no error in assessing the value in gross and not 


How- 


[§ 89] 4. Assessment of Damages for Deten- 
The assessment of damages for wrongful 
detention is not essential to the validity of the 
judgment, where such damages are not assessed in 
the verdict.8° But when assessed, the damages should 
be in gross, and not for each separate chattel.® 
a judgment for damages and costs only has been 
held sufficient where the property detained has been 
restored to plaintiff.5? 
plaintiff and assess the damages at a specified sum, 
defendant cannot complain of a judgment merely for 
the damages assessed and costs.5* 


So 


Where the jury find for 


W. Va.—White_ v. Wee) 43 
W. Va. 819, 28 SE 761. 
Eng.—Phillips v. nena) 15:Q..B. 


859, 69 ECL 859, 117 Reprint 683. 

73. McCullough v. Floyd, 103 Ala. 
448, 15 S 848; Chandler v. Jones, 56 
Ala. 595; Brown v. Brown, 5 Ala. 
508; Studdert v. Hassell, 6 Humphr. 
(Tenn.) 137; Phillips v. Jones, 15 
Q. B. 859, 69 ECL 859, 117 Reprint 683. 

74. Dykes v. Clarke, 98 Ala. 657, 
13 S 690 (holding that where the 
property is in plaintiff’s possession, 
a judgment by default may be ren- 
dered without the assessment of val- 
ue by a jury). 


75. Faulkner v. Santa Barbara 
First Nat. Bank, 130 Cal. 258, 62 
P 463; Riciotto v. Clement, 94 Cal. 


105, 29 P 414; Burke v. Koch, 75 Cal. 
356, 17 P 228; De Thomas v. With- 
erby, 61 Cal. 92, 44 AmR 542; Brown 
v. Johnson, 45 Cal. 76. 

76. Boswell v. Thompson, 160 Ala, 
306, 49 S 73; Jernigan v. Willoughby, 
159 Ala. 650, 48 S 812; Henry v. Pow- 
ell, 90 Ala. 440, 9 S 817; Savage v. 
Russell, 84 Ala. 103, 4 S 235; Jones 
v. Anderson, 82 Ala. 302, 2 S 911; 
Johnson v. McLeod, 80 Ala. 433, 2S 
145; Jones v. Anderson, 76 Ala. 427; 
Townsend v. Brooks, 76 Ala. 308; 
Smith v. Smith, 9 Ky. Op. 736; Whit- 
field v. Whitfield, 40 Miss. 352; Hig- 
A eg v. Rucker, 2 Call (7 Va.) 


[a] "Whe reason of the rule that 
the judgment should fix the value of 
each article separately is “so that 
the plaintiff may relieve himself and 
sureties from the payment of money 
to the extent he may be able to re- 
rn them.” Smith v. Smith, 9 Ky. 

Dp 5 
77. Henry v. Powell, 90 Ala. 440, 
9 S 817; Jones v. Anderson, 82 Ala. 


302, 2 8 911; Jones v. Anderson, 76 
Ala. 427; Townsend v. Brooks, 76 
Ala. 308. 

{al Aggregate value.—The verdict 


should assess the value of the prop- 
erty sued for separately, and if only 
its aggregate value is assessed, 2 
judgment following the verdict is 
erroneous. Johnson v. Mcleod, 80 
Ala. 483, 2 S 145; Jones v. Anderson, 
76 Ala. 427. 

78. Boswell v. Thompson, 160 Ala. 
306, 49 S 73. 

79. Against third person claiming 
property see supra § 43. 
vigsliescs Daniel v. Prather, 1 Bibb (Ky.) 


84, 

81. Thomas v. Blunt, Litt. Sel. 
Cas. (Ky.) 114. 

82. Danley v. Edwards, 1 Ark. 437; 
Merritt v. Merritt, 1 N. C. 17; Will- 
jams v. Archer, 5 C. B. 318, 57 ECL 
318, 186 Reprint 899; Leader v. Rhys, 
10 C. B. N. S. 369, 100 ECL 369, 142 
Reprint 495. 

Re 3 Miller v. Jones, 29 Ala. 174, 
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[§ 90] C. For Defendant—1. In General. Where 
plaintiff is not successful in maintaining the action, 
and has not taken possession of the property, de- 
fendant is entitled to a judgment for costs only,** 
but when plaintiff has given bond and taken posses- 
sion of the property, the judgment in favor of de- 
fendant should be for the property or its alternative 
value.®® 

A judgment against the sureties on plaintiff’s 
detinue bond is improper.®® 

[§ 91] 2. Voluntary Nonsuit or Dismissal. If 
plaintiff suffers a voluntary nonsuit, in the absence 
of statutory provisions to the contrary the court 
can render judgment against him only for costs,87 
since there is no data upon which to assess the alter- 
native value,*® 

Statutory provisions. In some jurisdictions it is 
provided by statute that when the property is in 
the possession of plaintiff, and the action is dis- 
missed or abated, defendant may have the alterna- 
tive value of the property assessed by the jury, and 
also the value of the use thereof while in plaintiff’s 
possession, thus authorizing the court to render 
judgment for defendant for the recovery of the 
property, or its alternative value, together with 
damages for its detention and costs.8® The failure 
of defendant to exercise such right within the time 
permitted by the statute constitutes a waiver. 

[§ 92] D. Conclusiveness and Effect—l. In 
General. The judgment in detinue is conclusive 
between the parties and their privies,®! as to the 
title or interest upon which plaintiff based his right 


“Where a plaintiff brings detinue 
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of possession, and the title or interest relied on by 
defendant as a defense, as of the date of the action 
and the rendition of the judgment.®? A person ac- 
quiring possession pending the action is prima facie 
presumed to claim under defendant, and is bound 
by a judgment in favor of plaintiff.°? 

A nonsuit or a judgment of dismissal is not con- 
clusive as to the title or interest of the parties.% 

Increase. A judgment for a female slave has been 
held to include her issue born between the com- 
mencement of the action and the rendition of the 
judgment,®® and to be conclusive as to the title or 
the right to possession thereof.®* But issue born 
after judgment and who were not en ventre sa mere 
at the rendition of the judgment were not covered 
thereby.” 

[§ 93] 2. Effect on Title to Property. The 
judgment does not per se operate as a transfer of 
title from plaintiff to defendant, but as a general 
rule, it remains in plaintiff until the judgment is 
satisfied ;°* and the bankruptey of defendant will 
not vest title of the goods in the trustee in bank- 
ruptey.°® 

[§ 94] 3. Unsatisfied Judgment. There seems 
to be some conflict as to whether an unsatisfied 
judgment for plaintiff precludes another action of 
detinue by him for the recovery of the same prop- 


erty. In some jurisdictions, it is held that an ac-. 


tion of detinue cannot be maintained upon a judg- 
ment in a former action of detinue even though the 
judgment is unsatisfied,! while in other jurisdic- 
tions the contrary rule prevails.2, However, where 


mother). 


for one chattel only, and the jury 
find for him, and assess the damages 
at a specified sum; and thereupon 
a judgment is rendered in his favor, 
not for the chattel, nor for its value, 
but only for the damages assessed 
and costs,—the defendant, on appeal, 
has no right to a reversal of the 
judgment, for the mere omission of 
the jury to find the value of the 
chattel. Such a judgment does not, 
and cannot, injure the defendant; and 
even if it be erroneous, the error is 
rather beneficial than injurious to 
him—in this, that it relieves him 
from liability to the plaintiff for the 
chattel or its value, and leaves him 
liable only for the damages assessed 
and costs.” Miller v. Jones, supra. 

84. McDaniel v. Sullivan, 144 Ala. 
583, 39 S 855; Lucas v. Daniels, 34 
ie 188; Blain v. Grundy, 7 Ky. Op. 

oO. 

[a] ‘Where it appears that plain- 
tiff is not the owner and does not 
have possession of the property, de- 
fendant is entitled to Judgment, but 
not a judgment of debt and damage 
against plaintiff. Blain v. Grundy, 
7 Ky. Op. 105. 

85. Johnson v. Montgomery Fur- 
niture Co., 117 Ala. 656, 28 S 802; 
Henry v. Powell, 90 Ala, 440, 9 S 
817; Wittick v. Keiffer, 31 Ala. 199; 
New Era Land Co. v. Daniels, 143 
Ky. 207, 1386 SW 201. 

86. Rand v. Gibson, 109 Ala. 266, 
19 S 588 (holding that the Code 
§ 2721 points out the proper prac- 
tice in such case). 

Actions on detinue bonds see in- 
fra §§ 109-112. 

87. Savage v. Gunter, 32 Ala, 467. 

88. Savage v. Gunter, 32 Ala. 467. 

Summary judgment on bonds see 
infra § 126. 1) 

89. See statutory provisions; and 
eases infra this note. 

[a] In Alabama under Code 
(1896) § 1482, defendant may, upon 
a nonsuit or dismissal, have the al- 
ternate value of the property as- 
sessed by the jury, and also the 
value of the use thereof while in 


SS 


plaintiff's possession; and the court 
will thereupon render judgment for 
defendant for the recovery of the 
property or its alternate value, etc. 
Defendant must invoke this remeuy, 
however, at the same term at which 
the nonsuit is taken, or at which 
dismissal occurs, or must ask a con- 
tinuance of the cause in order that 
he may invoke the remedy at a later 
date. If he fails to take these steps, 
he waives the remedy. Ex p. Bolton, 
186 Ala. 147, 34 S 226; Auerbach _ v. 
Blackman, 57 Ala. 616; Wood v. Co- 
man, 56 Ala. 283. 

as oa Ex p. Bolton, 136 Ala. 147, 34 


[a] Mode of raising question.— 
Under Code (1896) § 1482 defendant 
must invoke his remedy under the 
statute at the time of the nonsuit 
or during the term, or by procuring 
an order of continuance for that pur- 
pose; and not having taken any such 
steps he waived his rights. Ex p. 
Bolton, 136 Ala. 147, 34 S 226. 

91. Briley vy. Cherry, 18 N. C. 2, 
18 AmD 561. See also, Judgments 
[23 Cyc 1216]. 

92. Ernst v. Hogue, 86 Ala. 502, 
5 S 738; Hall v. Edrington, 8 B. Mon. 
GLa 47; Hughes v. Jones, 2 Md. Ch. 


«5o Mitchell v. Rainey, 20 N. C. 


94. Ernst v. Hogue, 86 Ala. 502, 5 
Savage v. Gunter, 32 Ala. 


95. Bernard v. Chiles, 7 Dana 
(Ky.) 18; Jordan v. Thomas, 31 Miss. 
557; Morris v. Peregoy, 7 Gratt. (48 
Va.) 373, 

96. Bernard v. Chiles, 7 Dana 
yey) 18; Cates v. Whitfield, 53 N. C. 


97. Bernard v. Chiles, 
(Ky.) 18; Vines v. Brownrigg, 18 
N. C. 239, But see Jennings v. Gib- 
son, 1 M’ss. 234 (holding that a child 
born after judgment could not, after 
satisfaction of the judgment for the 
mother, be recovered by the original 
plaintiff in a subsequent action of 
detinue where his right to the child 
was based on his original right to the 


7 Dana 


98. Sharp v. Gray, 5 B. Mon. (Ky.) 
4; Kennedy v. Kloppenberg, 6 wma. 
Ann. 32; Whitfield v. Whitfield, 44 
Miss. 254; Ex p. Scarth, L. R. 10 Ch. 
234; Ex p. Drake, 5 Ch. D. 866; Brins- 
mead v. Harrison, L. R. 7 C. P. 547. 

Effect of execution on title see in- 
fra § 98. 

99. Ex p. Scarth, L. R. 10 Ch. 
234,.44 L.. J. Bankr. 29/7/31; Exp. 
Drake, 5 Ch. D. 866. 

“In the majority of the actions of 
detinue the plaintiff is seeking to re- 
cover valuable property, and to hold 
that in the event of bankruptcy of 
the defendant it could not be recoyv- 
ered in specie, would in most cases 
be a great hardship on the real own- 
er of the goods.” Ex p. Scarth, 
supra. 

1. Dorsey v. Sands, 5 J. J. Marsh. 
(Ky.) 37; Foster v. Smoot, 1 A. K. 
Marsh. (Ky.) 394, 395; Murrell v. 
Johnson, 1 Hen. & M. (11 Va.) 450; 
Brinsmead v. Harrison, L. R. 7 C. P. 
547. Compare Withers v. Withers, 
6 Munf. (20 Va.) 10 (holding that 
a new action of detinue against the 
same defendant for the same proper- 
ty cannot be maintained where the 
former judgment is not declared on; 
and it was questioned whether any 
action or proceeding other than scire 
facias ‘will lie). / 

“But where the plaintiff has not, 
after the recovery of the first judg- 
ment, regained the possession, and 
there has been but one continued de- 
tention by ‘the defendant, there can 
be but one cause of action.” Foster 
v. Smoot, supra. 

[a] A judgment against one of 
several defendants is a bar to an ac- 
tion against any of the others so 
long as such judgment remains in 
force, although it has not been satis- 
fied. Brinsmead v. Harrison, L. R. 
14, SP e644. 

2. Briley v. Cherry, 138 N. C. 2, 
18 AmD 561 (holding that a second 
action of detinue may be brougnt 
against any one, including defendant, 
while the judgment in the first aetion 
remains unsatisfied). See Jennings 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 94-97] 


a person has a distinct cause of action against two 
persons who stand in the relation of vendor and 
purchaser, an unsatisfied judgment against the ven- 
dor is not a bar to a subsequent action against 
the purchaser. Likewise a judgment for defendant 
in an action of detinue by a life tenant is not a 
bar to a subsequent suit by the remainderman, after 
the death of the life tenant.* 

[§ 95] E. Amending Judgment. Where the 
verdict is good, the judgment may be amended from 
matter appearing upon the record.® 

[§ 96] F. Satisfaction of Judgment and Exe- 
cution “—1. Satisfaction of Judgment.’? As a gen- 
eral rule, in the absence of statutes to the con- 
trary, defendant can satisfy the judgment in det- 
inue by returning the property sued for,’ since un- 
der the old common-law practice, which still pre- 
vails in some jurisdictions, the effect of the alterna- 
tive judgment was to give defendant a choice as to 
which alternative he would adopt; “and if plaintiff 
was desirous of recovering the specific goods he 
was forced to go into a court of equity for that 
purpose.?° 

Under the modern practice, however, the statutes 
make the alternative character of the judgment for 
the sole benefit of plaintiff, and defendant has no 
right, except with plaintiff’s consent, to pay the as- 
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sessed value and keep the property;1! and this is so, 
even though the sheriff, under a writ of execution, 
may have made the alternative value out of the 
goods of defendant,!? for in such ease, although 
plaintiff is not entitled to both the property and the 
alternative value, yet he has the right to insist 
upon having the specific chattel, if it is to be had.1* 
These statutes were enacted evidently for the pur- 
pose of preventing defendant from eloigning the 
property and thus force plaintiff to accept the alter- 
native value.1+ Where by the agreement of the par- 
ties the jury is discharged from finding the value 
of the chattel, in some jurisdictions it is held that 
plaintiff cannot insist upon an order for the delivery 
or restoration of the property.!® It has also been 
held that a release of the assessed value, made un- 
der a mistake of law, operates as a satisfaction of 
the judgment, where the property cannot be re- 
stored.1® 

The destruction of the property after judgment 
does not discharge the judgment; 7 but, in such ease, 
defendant may satisfy the judgment by paying the 
alternative value.!§ 

[§ 97] 2. Execution—a, In General. Ordinarily 
the execution upon a judgment in detinue is a dis- 
tringas for the property recovered in the first in- 
| stance,® and upon the return thereof unsatisfied a 


yv. Gibson, 1 Miss. 234 (where it was 
intimated that an action might be 
maintained to recover the alternative 
values and damages awarded in an 
action of detinue). 

3. Sharp v. Gray, 5 B. Mon. moe) 
4 [dist Foster v. Smoot, 1 


Marsh. (Ky.) 394]. 
4 Glascock v. Hay 4 Dana 
(Ky.) 58, 60; Haile v. "Ain, 13 Mo. 


612. 

“The enforcement of a judgment 
for value, in favor of a person own- 
ing a limited general property—as 
for life or years—would not bar an 
action by the person entitled to the 
remainder, for a detention by the 
same party after the expiration of 
the estate for life or for years.” 
Glasecock v. Hays, supra. 

Hammond _v. Lusk, 150 Ala. 


487, 43 S 573; Rambo v. Wyatt, 32 
Ala. 363, 70 AmD 544; Royall v. 
Eppes, 2 Munf. (16 Va.) 479. See 


also Judgments [23 Cye 859]. 

[a] The refusal of the court to 
amend the judgment for harmless 
errors, in the description, and to 
strike out the phrase that “it was 
admitted by the defendant on the 
trial of the cause that the cattle 
sued for were dead at the time of 
trial” was not prejudicial. Ham- 
ene v. Lusk, 150 Ala. 487, 43 S 573, 

Correction of clerical errors on ap- 
peal see infra § 105. 

6. Executions generally see Exe- 
eutions [17 Cyc 878]. 

7. Satisfaction of judgment gen- 
erally see Judgments [23 Cyc 1463]. 

8. Boyd v. Williams, 5 J. J. Marsh. 
(Ky.) 56. 

9. Jones v. Muse, 3.S. C. L. 67; 
Ex p. Scarth, L. R. 10 Ch. 234; 2 
Chitty Pl. p (16th Am. ed) 623. 

10. x p. Scarth, L. R. 10 Ch. 234; 
2 Chitty Pl. (16th Am. ed) p 623. 
Agee note see supra § 6 note 

11. See statutory provisions; and 
cases infra this note. 

{a] In Alabama there is no option 
of delivering up the goods or paying 
the value, but on the contrary, the 
judgment and execution are abso- 
lutely for the restoration of the chat- 
tel, if such chattel can be found, 
together with damages and costs, and 
only in the alternative as to value 
in case the chattel should be de- 
stroyed or eloigned. Robinson v. 
Richards, 45 Ala. 354. But see Wit- 
tick v. Keiffer, 31 Ala. 199, 201 


(where the court said: “But the 
plaintiff has the same right to re- 
lieve himself by the payment of the 
alternative judgment for the value 
of the property, which appertains to 
an unsuccessful defendant’). 

[b] In Kentucky.—(1) Gen. St. 
(1881) c 88 art 6 § 1 provides that 
plaintiff may “if he so elects, take 
a writ of fieri facias for the assessed 
value of the thing recovered.” Fow- 
ler v. Gordon, 3 KyL 616, 11 Ky. Op. 
475. (2) By statutes plaintiff in deti- 
nue might have execution issued for 
the specific chattel, and defendant 
could not discharge himself of ten- 
dering the alternative value, unless 
plaintiff elects to take it, or unless 
the court is satisfied that the prop- 
erty, without defendant’s fault, is 
beyond his power. Keith v. John- 
son, 1 Dana 604, 25 AmD 167; Mc- 
Dowell v. Gray, 5 J. J. Marsh. 1; 
Shadburn v. Jinnings, 1 A. K. Marsh. 
179. See also Boyd v. Williams, 5 
J. J. Marsh. 56 (where under the 
statute of 1827 plaintiff might have 
execution issued for specific prop- 
erty, it did not authorize him to 
have fieri facias issued for the al- 
ternative value alone; and under the 
writ, which must have been in the 
alternative, defendant could. dis- 
charge the judgment by returning 
the property). 

[c] In Mississippi where defend- 
ant attempted by bill in equity to 
enjoin the enforcement of a_ judg- 
ment in detinue on which plaintiff 
had a writ of execution issued for 
the specific property, defendant 
claiming the right to pay the alter- 
nate value and retain the property, 
the court said: “The very object in 
resorting to the action of detinue 
was to recover the specific property, 
if to be had; and the judgment, con- 
forming to the action, a court of 
equity, if it were to lend its aid at 
all in such a case, would do so for 
the purpose of enforcing, instead of 
defeating, the judgment.” Jordan v. 
pened 34 Miss. 72, 76, 69 AmD 

[d] In Texas “The alternative 
judgment is for the benefit of the 
plaintiff and not of the defendant. 

. The very object of resorting to 
the action of detinue is to recover 
the specific property, if to be had.” 
ee v. Moore, 1 Tex. A.} Civ. Cas. 


fe] In England (1) under the 
common-law procedure act of 1854 


the court may in an action of detinue 
make an order for the delivery or 
restoration of the specific chattel 
sued for without giving defendant 
the option of paying its assessed 
value as an_ alternative. Ex p. 
Scarth, L. R. 10 Ch. 234; Chilton v. 
Carrington, 15 C. B. 730, 80 ECL 
730, 139 Reprint 612; Winfield v. 
Boothroyd, 54 L. T. Rep. N. S. 574. 
(2) A payment into court of the 
estimated value of the property, 
damages, ete., was held sufficient to 
sustain the order. Winfield v. Booth- 
royd, supra; 2 Chitty Pl. note p 623. 

12. Ex p. Vaughan, 168 Ala. 187, 
ae is 270. 

3. Ex p. Vaughan, 168 Ala. 187, 
53, S 270. 

{a] In Alabama the appropriate 
procedure in such case was for an 
alias writ directing the sheriff to 
attach the property, or, if defendant 
had secreted or removed it, to dis- 
train other property until its deliv- 
ery, as expressly authorized by Code 
(1907) § 8786; mandamus requiring 
the sheriff to execute the writ he had 
already executed, and return being 
improper, since it was functus officio. 
Ex p. Vaughan, 168 Ala. 187, 53 S 270. 

14. Robinson v. Richards, 45 Ala. 
854. See Wittick v. Keiffer, 31 Ala. 
199 (holding that by eloigning the 
property it seems that defendant may 
force plaintiff to elect to take the 
assessed value). 

15. Chilton v. Carrington, 15 C. B. 
730, 80 ECL 730, 139 Reprint 612; 
Corbett v. Lewin [1884] W. N. 62 
16. Jennings v. Gibson, 1 Miss. 


234 

17. May v. Jameson, 11 Ark. 368 
(death of slave); Carrel v. Early, 4 
Bibb (Ky.) 270. 

“But as the object of the action 
is to recover the thing only upon 
the condition that it can be had, and 
if not, then its alternate value, it 
results that the action cannot be de- 
feated by the destruction of the 
thing, unless it were under circum- 
stances that would excuse the de- 
fendant from being responsible for 


its value.” Carrel v. Harly, supra. 

18. Heard v. Hicks, 101 Ala. 102, 
13 S 256; Robinson v. Richards, 45 
Ala, 354. 

19. Ala.—Ex p. Vaughan, 168 Ala. 
187, 53 S 270. 

Ky.—Boyd v. Williams, 5 J. J. 


Marsh. 56. 
a C.—Vines v. Brownrigg, 18 N. C. 
239. 
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fieri facias issues for the assessed value.?? Notice 
of a motion to supersede the distringas and to issue 
a fieri facias is not necessary.** 

[§ 98] b. Effect on Title to Property. As pre- 
viously noted, the title to the property remains in 
plaintiff until the judgment is satisfied.’ But in 
some jurisdictions when plaintiff directs execution 
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to be issued for the alternative value only, defendant 
is considered as the owner of the property.2?. In 
other jurisdictions, however, it has been said that if 
plaintiff, being unable to recover his goods, proceeds 
to levy execution for their value, the property in 
them remains in him.?* 


XV. DAMAGES 


[§ 99] A. Right and Basis of Recovery—1: In 
General. Where plaintiff recovers either the prop- 
erty or its alternative value, he is entitled to dam- 
ages for the wrongful detention of the property.”° 
The value of the property, however, is not part of 
the damages for the wrongful detention.*° Damages 
in excess of the value of the property, although un- 
usual, are not necessarily excessive.?? 

[§ 100] 2. Effect of Return of Property. In 
some jurisdictions plaintiff may recover damages, 
even though he regains possession of the property 
pending the action,?* although in other jurisdictions, 
in sueh ease, the contrary rule prevails.?”. But where 
defendant offers to return the property in a dam- 
aged condition, plaintiff need not accept such prop- 
erty without compensation for the depreciation.®° 


Tenn.—Waite v. Dolby, 8 Humphr.| Marsh. (Ky.) 1. 


Likewise where the goods were returned after the 
action was brought, plaintiff may show their dam- 
aged state while in defendant’s possession.*? 

Where no special damages are alleged, upon the 
restoration of the property by defendant and pay- 
ment of nominal damages and costs, the court will 
compel plaintiff to elect whether he will stay all 
proceedings, or proceed for greater damages at the 
risk of all costs.°? : 

[§ 101] B. Measure and Elements of Dam- 
ages *°—1. In General. Ordinarily the measure of 
damages for the wrongful detention of the property 
is the value of its use or hire during the period of 
unlawful detention,** which includes the ordinary 
wear and tear of the chattel.*° But loss caused by 


114 N. C. 524, 19 SE 599 (holding 
that the owner of a house on an- 


406. [a] Money judgment. — Where 
Va.—Garlana v. Bugg, 5 Munf, (19| plaintiff elects to take the assessed 
Va.) 166. | value and damages for the detention, 
{a] Execution of writ by officer.— | defendant will be considered as the 


(1) A writ of distringas on a judg- 
ment for plaintiff in detinue direct- 
ing the sheriff to attach the specific 
property, or, if defendant had se- 
ereted or removed it, to distrain all 
his property until delivery of the 
specific property, or, if that could not 
be done, to make its value out of 
defendant's estate, could be executed 
in only one of the three modes spe- 
ecified, and not in any two of them. 
Ex p. Vaughan, 168 Ala. 187, 53 S 
270. (2) The sheriff in levying an 
execution in an action of detinue for 
a lath and plaster wall is not obliged 
to tear down the wall and deliver it 
to plaintiff, especially after plaintiff 
aceepted the delivery of the wall as 
it stood, although defendant in exe- 
eution interfered with plaintiff’s re- 
moval thereof. Loeb v. Waller, 110 
Ala. 487, 18 S 268. 

[b] In Kentucky the officer may 
make a forcible entry into defend- 
ant’s house to execute the distringas, 
St. (1828) p 159; Keith v. Johnson, 
1 Dana 604, 25 AmD 167. 

{c] In whose hands property sub- 
ject to seizure under writ of restora- 
tion.—Under Code (1896) §§ 1483, 
1880, providing that judgment for 
plaintiff in detinue shall be that he 
have and recover “of defendant” the 
property sued for, a writ following 
such judgment authorizes a seizure 
only from defendant or his privies. 
West v. Hayes, 120 Ala. 92, 23 S 727, 
74 AmSR 24. 

Powers and duties of sheriffs and 
constables generally see Sheriffs and 
Constables [35 Cyc 1527]. 


20. Vines v. Brownrigg, 18 N. C. 
239; Waite v. Dolby, 8 Humphr. 
(Tenn.) 406; Molloy v. McDaniel, 1 


Overt. (Tenn.) 222; Garland v. Bugg, 
5 Munf, (19 Va.) 166. But compare 
Jordan v. Williams, 3 Rand. (24 Va.) 
501 (holding that on the distringas 
fieri facias, a sheriff cannot restrain 
the property for which the execution 
is issued, nor seize and sell it to 
pay the damages mentioned in the 
execution, since that would be to sell 
plaintiff's own. property to pay a debt 
due to himself). 


21. Garland v. Bugg, 5 Munf, (19 
Va.) 166. 

22. See supra § 93. 

23. Ellis v. Gosney, 7 J. J. Marsh. 


(Ky.) 109; McDowell v. Gray, 5 J. J. 


owner of the property, and the judg- 
ment will be considered as a money 
udgment. Ellis v, Gosney, 7 J. J. 
arsh. (Ky.) 109. 
24. Ex p. Scarth, L: R. 10 Ch. 234. 
Robinson v. Richards, 45 Ala. 


354. 

{a] In England, under 38 & 4 Wm. 
IV c 42 § 21, defendant may pay into 
court such damages as he thinks 
plaintiff has sustained by reason of 
the detention of the goods. Cross- 
field v. Such, 8 Exch. 159, 155 Re- 
print 1301. 

26. Laborde v. Rumph, 12 8. C. L. 


15 
Washburn v. Roberts, 72 Ind. 


27. 
213. 

28. Williams v. Archer, 5 C. B, 
818, 57 ECL 318, 186 Reprint 899; 
Leader v. Rhys, 10 C. B. N. S._ 369, 
100 ECL 369, 142 Reprint 495; Phil- 
lips v. Hayward, 8 Dowl. P. C. 362, 
363, 1 Hurl. & W. 108; Crossfield v. 
Such, 8 Exch. 159, 155 Reprint 1301; 
Elgin Loan, ete, Co. v. National 
Brust Co.) tds e110 Ons h Lie) 405746 
Rey bie 466; Garden v. Neily, 31 N.S. 


Return of property 
§§ 28, 29. 

29. Morgan v. Cone, 18 N. C. 234. 
Heard v. Hicks, 101 Ala. 102, 


256. ‘ 
31. ES ioe v. Bourne, Ir. R. 10 
' Lyons y. Keller, Ir. R. 15 C. L. 


Damages generally see Dam- 
1%.C. Teup 693. 

Ala.—Ex p. Allen, 166 Ala. 111, 
52 8 44; Pruitt v. Gunn, 151 Ala. 651, 
44 S 569; Fralick v. Presley, 29 Ala. 
457, 65 AmD 413. - 

Ky.—Glascock v. Hays, 4 Dana_58. 
But see Winstead v. Hicks, 135 Ky. 
154, 160, 121 SW 1018, 185 AmSR 446 
(where in an action of trover the 
court said: “While in actions of det- 
inue the criterion is the value of 
the use of the property, plus its 
deterioration and necessary expenses 
in recovering it’). 


see supra 


Miss.—Whitfield v. Whitfield, 44 
Miss. 254. 
Sass TOE LOR v. Reynolds, 8 Tex. 
4. ; 


Va.—Wayne 


w. v. Cyphers, 80 
W. Va. 336, 92 SE 590 


Compare Eastman vy, Burke County, 


other’s land cannot recover, as dam- 
ages for its detention by the land- 
owner, the rental value of such house 
while on defendant’s land, but only 
the actual damages caused by the 
detention). 

[a] “How much or little the de- 
fendant used the horse was not rele- 
vant to the issues, and did not affect 
the value for the use or hire during 
the detention. The inquiry was the 
detriment to the plaintiff due to the 
detention of the horse, and not the 
benefit derived by the defendant.” 


Pruitt v. Gunn, 151 Ala. 651, 655, 
44 S 569. 
[b] Rule the same in all forms 


of action.—‘‘It is to be observed, that, 
as to the measure of damages, there 
{is a strong tendency, by legislative 
action as well as judicial decisions, 
everywhere, to abolish the distinc- 
tions resulting from the forms of 
action invented to recover the pos- 
session of personal property, or dam- 
ages for its conversion, or detention, 
or wrongful appropriation, or for the 
breach of contract in relation there- 
to, and to adopt general rules upon 
the subject of damages susceptible 
of universal application. Hence, the 
text-writers, aS well as the late de- 
cisions, in discussing this rule of 
damages, seem to disregard the form 
of action, whether trover, detinue, 
trespass or replevin, and to agree, 
no matter what the form of remedy, 
that plaintiff, where the property is 
not restored upon proof of his right, 
is entitled to recover full compensa- 
tion or indemnity for the wrong or 
injury complained of.” Whitfield v. 
Whitfield, 40 Miss. 352, 358. 

{c] In detinue for property sold 
on conditions, and withheld from the 
seller after breach of conditions and 
demand for its return, the measure 
of damages for the unlawful deten- 
tion would ordinarily be the valve of 
the use of the property from the 
time of the demand and refusal to 
the rendition of the verdict, exclud- 
ing any compensation for the use of 
the property while the buyer held it 
legally, and abating nothing from the 
damages because of payments in 
work or otherwise made by the buyer 
pursuant to the contract. McGinnis 
v. Savage, 29 W. Va. 362,;1 SE 746. 

35. White v. Sheffield, ete., St. R. 
Co., 90 Ala. 258, 7 S 910 (holding that 
onetnar y wear and tear of the chat- 
tel is included in the rent or’ hire 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 101-104] 


the depreciation in value of perishable property ** 
or of choses in action,?? such as railway sceript,%® 
has been held a proper element of damages. Inter- 
est on the value of the use or hire is not an element 
of damage and should not be allowed.*® Damages 
cannot be recovered for the wrongful detention for 
the time held by a receiver duly appointed by the 
court,*°-nor after plaintiff’s title has been divested,*+ 
nor after the destruction of the property, pending 
the action, without fault of defendant.*? 

In detinue to recover a deed, the measure of dam- 
ages is not necessarily the value of the land, but 


‘depends upon the circumstances of each case, to be 


determined by the jury.*® 

Nominal damages may be assessed. by the jury 
where plaintiff is entitled to recover, but fails to 
prove value.** 

Vindictive damages, it is held, cannot be award- 
ed.*® sb 

Where money value recovered. In an action of 
detinue to recover property conditionally sold by 
plaintiff, where a money value and not the property 
itself is recovered, the measure of damages for the 
wrongful detention is the legal interest. on the pur- 
chase price under the terms of the sale contract.* 


DETINUE 


[18 C. J.] 


[§ 102] 2. Detention after Judgment. In the 
absence of statutory provision it seems that there ~ 
is no remedy for the recovery of damages for the 
detention of the property after judgment,*7 and 
this is especially so where plaintiff elects to take the 
alternate value of the property.*§ 

[§.103] 3. As Dependent upon Demand.*® 
There is a conflict in the authorities relative to the 
rule for measuring damages, as affected by a de- 
mand. Jn some jurisdictions a prior demand upon 
defendant, is essential to the recovery of damages 
for the detention of, the property prior to the be- 
ginning of the action;°° while in other jurisdictions 
where the possession is unlawful, a demand is un- 
necessary, and plaintiff is entitled to recover dam- 
ages from the commencement. of the wrongful de- 
tention.®+ However, when a demand. is, necessary 
to change a lawful possession into a wrongful deten- 
tion, as to terminate a. bailment, damages are re- 
coverable only from the time of making special de- 
mand, or if no demand was made, from the service 
of the writ.>? 

[§ 104]. 4. Remittitur.. If the jury, by their 
verdict, assess the damages for the wrongful de- 
tention in an amount exceeding that stated in the 
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thereof; hence, damages for wear and 
tear cannot be added to those award- 
ed for rent or hire in such action); 
Wayne v. Cyphers, 80 W. Va. 336, 92 
SE 590. But see Freer v. Cowles, 44 
Ala. 314 (holding that the deteriora- 
tion of the property from use, in 
addition to the annual rent or hire, 
may be considered by the jury in 
estimating damages for detention). 

{a] Where deterioration of prop- 
erty is extraordinary and the result 
of abuse or of negligent use of the 
property, such extraordinary dam- 
ages may be included in the verdict. 
Wayne v. Qyphers, 80 W. Va. 336, 
92 SE 590. 

86. Merchants’ Nat. Bank v. Bales, 
148 Ala. 279, 282, 41 S 516. 

‘Damages for detention in an 
action of detinue cover the loss by 
deterioration in the value of perish- 
able property while wrongfully de- 
tained from the owner. Such dam- 
ages are the direct and necessarily 
proximate result of the wrongful de- 
tention.” Merchants’ Nat. Bank v. 
Bales, supra. 

87. Williams v. Archer, 5 C. B. 
318, 57 ECL 318, 136 Reprint 899. 

38. Williams v. Archer, 5 C. B 
318, 57 ECL 318, 1386 Reprint 899. 


39. Fralick v. Presley, 29 Ala. 457, 
65 AmD 413. 
40. Peruvian Guano Co., Ltd., v. 


Dreyfus [1892] A. C. 166. 

41. Cole v. Conolly, 16 Ala. 271; 
Whitfield v. Whitfield, 44 Miss. 254; 
Leader v. Rhys, 2 F. & F. 399. 


5 ere of property see supra 
§ 28, 29. 
42. Haile v. Hill, 13 Mo. 612. 


Destruction of the property see 
supra § 27. 

- 43. Reynolds v. Waddell, 12 U. C. 
Q. B. 9 (holding that defendant hav- 
ing in good faith and with a desire 
to do the right thing put it out of 
his power to restore the deed, the 
question as to whether plaintiff 
should be allowed to recover the 
value of the land was for the jury). 
See also Wood v. Bowden, 23 U. C. 
Q. B. 466, 470 (where in detinue 
for a deed, as to whether plaintiff 
can recover damages for having been 
prevented by the want of such deed 
from obtaining horses to cultivate 
his farm, the court said: “We are 
by no means satisfied that the dam- 
ages as claimed could have been 
properly recovered,” but did not de- 
cide the point). 

44. Oden v. Stubblefield, 2 Ala. 
684. See Anderson v. Passman, 7 C. 


[18 C. J.—33] 


& P. 193, 32 ECL 568 (holding that 
where plaintiff fails to prove the 


value, it will be assessed at the low- |; 


est possible amount). 

45. Campbell v. Northern Crown 
Bank, 24 Man. 725. 

46. Jeffrey Mfg. Co. v. Mound 
Coal Co., 215 Fed. 222 [aff 233 Fed. 
913, 147 CCA 587]. 

47. Hall v. Edrington, 8 B. Mon. 
(Ky.) 47; Ellis yv. Gosney, 7 J. J. 
Marsh. (Ky.) 109; Moore v. Howe, 
7 J. J. Marsh. (Ky.) 64;' Dorsey v. 
Sands, 5 J. J. Marsh. (Ky.) 37; Alder- 
oon v. Biggars, 4 Hen. & M. (14 Va.) 

[a] In Kentucky, under statute, 
where a judgment against defendant 
in an action of detinue was affirmed 
on appeal, plaintiff could recover 
damages for'the detention of the 
property from the time of the. first 
judgment to the time of the delivery 
of the property to him. Hall v. Ed- 
rington, 8 B. Mon. 47. 

{b] In Virginia it has been held 
that there is no remedy in equity to 
recover damages for the detention of 
the property pending an appeal from 
a judgment in detinue, it being held 
that the remedy, if any exists, is at 
law. Alderson v. Biggars, 4 Hen. & 
M. (14 Va.) 470. 

48. Maryland Fidelity, etc., Co. v. 
Art Metal Constr. Co., 162 Ala. 323, 
50 S 186; Ellis v. Gosney,; 7 J. J. 
Marsh. (Ky.) 109. 

[a]. Use pending appeal.—A plain- 
tiff, obtaining a judgment in detinue, 
who elects to take the assessed val- 
ue of the property, cannot: recover 
for the use of the property pending 
the affirmance of the judgment on 
appeal, although a bond was given 
to secure him for all damages re- 
sulting from the taking of the appeal. 
Maryland Fidelity, ete. Co. v. Art 
Metal Constr. Co., 162 Ala. 323, 50S 


186 
Demand as affecting right of 


49. 
action see supra §§ 19, 20. 

50. Gentry v. McKehen, 5 Dana 
(Ky:) 34; Tunstall v. McClelland, 1 
Bibb (Ky.) 186, 189; Eastman v. 
Burke County, 114 N. C. 524, 19 SE 
599; Calvit v. Cloud, 14 Tex. 53 
[appr Clapp v. Walters, 2 Tex. 130]; 
Dunn v. Choate, 4 Tex. 14; Clapp 
v. Walters, 2 Tex. 130, 137. But see 
Coil v. Taylor, 4 Ky. Op. 251 (holding 
that an instruction to the jury in 
effect that “if they should find from 
the evidence that the horse, which 
remained in the defendant’s posses- 
sion during the pendency of the suit, 


was the property of the plaintiff, 
they should find, also, for the plain- 
tiff damages for the detention of the 
horse for the time it was so de- 
tained, both before and after the 
institution of the suit” preceding 
trial, was not erroneous). But see 
Gillies v. Wofford, 26 Tex. 176, 78 
(where there was a conversion of the 
property, and the court said: “The 
measure of damages is the value of 
the property and interest from the 
conversion’). 

“Where no demand other than the 
writ is shown, that the plaintiff, on 
the issue of detinet vel non, can only 
recover damages for detention from 
the commencement of the action; and 
that the only use of proving an-an- 
terior demand would be to entitle him 
to damages for detention from the 
time of the demand proven.” Tun- 
stall v. McClelland, supra. 

“Tt is believed to be well settled 
that where the suit is brought to 


recover the specific property, and 
damages for its detention, if the 
property sued for be a-slave, that 


damages for the hire should be com- 
puted from the time of the demand 
to the rendition of the judgment; if 
no special demand is proven, the 
service of the writ is the time for 
which the damages should be com- 
puted.” Clapp v. Walters, supra. 
[a] Tlustrations.—(1) A person 
who owns a house on another’s land 
cannot recover damages of the lat- 
ter for withholding possession, with- 
out first making demand to be al- 
lowed to enter and remove it. East- 
man v. Burke County, 114 N. C. 524, 
19 SE 599. /(2) In a suit for the 
recovery of a slave and damages for 
the detention, damages for hire can 
be computed only from the time of 
demand; and if no demand is proved, 
the service of the writ is the time 
from which damages should be com- 
puted. Calvit v. Cloud, 14 Tex. 53 
{appr Clapp v., Walters, 2 Tex. 130]. 
51. Hall v. Chapman, 35 Ala. 553; 
Hodges v. Kyle, 9 Ala. A. 449, 454, 
63 S 761 [cit Cyc]; Whitfield v. Whit- 
field, 44 Miss, 254. See Nichols v. 
Campbell, 10 Gratt. (51 Va.) 560, 573 
(where the court said: “If the trus- 
tees were entitled to recover the 
slaves, they were entitled also to 
recover the hire of the slaves from 
the time that they were held ad- 
versely, and at least from the time 
of the institution of the action’). 
52. Andalusia Bank v. Freeman, 
(Ala.) 75 S 325; Daniel v. Jordan, 146 
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declaration, the defect may be cured by a remittitur 
of such excess.°? It has also been held that where 
the verdict and judgment are in excess of the juris- 


diction of the court, a remittitur of such excess will’ 


cure the objection.°* But where the judgment fails 
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[$§ 104-106 


to ascertain the value of the property, and awards 
damages for the detention thereof, plaintiff cannot, 
in the appellate court, cure the error by remitting 
the recovery of the property or its value.°° 


XVI. APPEAL AND ERROR 


[§ 105] Most of the questions relating to appeal 
and error in actions of detinue may be determined 
by the principles applicable to appeal and error in 
general, which principles have been treated of else- 
where.5® All objections must be raised in the lower 
court and are not available for the first time on 
appeal.5” So where the record on appeal is silent 
as to objections raised by appellant, it will be pre- 
sumed that the trial court did not err.6® However 
clerical errors in the verdict,°® or in the judgment ®° 
may be corrected: on appeal, and the judgment as 
corrected affirmed.®t So error, to work a reversal 
upon appeal, must have been prejudicial to the 
complaining party.®? Error in assessment of dam- 
ages will be reversed as to the damages only,®* or 
where the court, without statutory authority, ren- 
dered a summary judgment for costs against the 


XVII. LIABILIT 


{[§ 106] A. In General. As a general rule the 
liability on all bonds used in the action of detinue 
depends upon the terms and conditions thereof.”° 
Ala. 229, 40 S 940; Hall v. Chapman, 


698; Mitchell v. Cowsert, 20 Ala, 186; 


sureties on plaintiff’s bond, the judgment will be 
reversed on appeal as to the sureties, but affirmed 
as to defendant.*4 

Appealable order. An order for the restoration 
of the property, as allowed under the English prac- 
tice, is an appealable order.®> 

Return of property as condition precedent. Where 
the appellate court orders a new trial, it has been 
held that a return of the property is not a condi- 
tion precedent to the right to proceed.%* 

An appeal by a claimant to a judgment dismissing 
his claim has the effect of suspending the trial of 
the case between plaintiff and defendant;*? but if 
the court proceeds with the trial and enters judg- 
ment for plaintiff, and the property is delivered to 
him, it does not prejudice the rights of the claim- 
ant.® 


IES ON BONDS °° 


Thus a third person not a party to the detinue suit 
cannot maintain an action on a detinue bond for 
the breach of a condition erroneously omitted, al- 
bama City Furniture Co., 112 Ala. 


35 Ala. 553; Vaughn v. Wood, 5 Ala. 
304; Carroll v. Pathkiller, 3 Port. 
(Ala.) 279; White v. Ross, 5 Stew. 
& P. (Ala.) 123; Hodges v. Kyle, 
9 Ala. A. 449, 68 S 761, 763 [cit Cyc]; 
Black-v. Slocumb Mule Co., 8 Ala. 
A. 440, 62 S 308.309 [cit Cyc]. 

[a] “Even if defendant had right- 
fully acquired possession of the 
property, it seems the plaintiff’s fail- 
ure to demand it before bringing suit 
would have affected, not his right 
to recover the property itself, but 
only his right to recover damages for 
the detention of it.” Hodges v. Kyle, 
9 Ala. A. 449, 458, 63 S 761 [cit Cyc]. 

[b] In detinue against a subse- 
quent purchaser, it is error to in- 
struct the jury that defendant is 
liable for damages for the unlawful 
detention from the time of his pur- 
chase, where his possession is not 
clearly shown to have commenced at 
the time of his purchase. Gardner v. 
Boothe, 31 Ala. 186. 

53. Goodman v. Floyd, 2 Humphr. 
(Tenn.) 59, 61. 

“When the damages for the de- 
tention of a debt are fixed by law, 
in the shape of interest, and nothing 
more is given, the court incline to 
think that they follow, as a con- 
sequence, the principal, and may be 
given to a greater amount than laid, 
but when they are not given by law, 
and are at the discretion of the jury, 
it feels bound by the weight of au- 
thority to say that they cannot 
be assessed beyond the amount 
claimed.” Goodman v. Floyd, supra. 

54. LOwae v. Bailey, 135 Ala. 329, 


69 ECL 859, 117 Reprint 683. 

56. Appeal and error generally see 
Appeal and Error 3 C. J. p 256. 
€ 57. Clem v. Wise, 133 Ala. 403, 31 


986. 

[a] Objection to claimant’s bond. 
—<An objection that a claimant’s bond 
was approved by the justice of the 
peace before whdm the action was 
pending, instead of by the officer 
levying the writ as required by Code 
§§ 1484, 4141, must be made on the 
trial before the justice, and cannot 
be raised for the first time on appeal. 
Wright v. New England Mortg. Se- 
curity, Co., 127:Ala. 213,,28, S. 573. 
58. Eslava v. Dillihunt, 46 Ala.; 


Salter v. Pearce, 4 Ala. 669; Hunt v. 
Martin, 8 Gratt. (49 Va.) 578. 

[a] Presumption as to pleading.— 
A scire facias to revive the action 
of detinue against an administrator 
should suggest that the property had 
come into the hands of the admin- 
istrator since the death of the tes- 
tator, and the scire facias not being 
in the record, nor in the clerk’s office 
of the court below, and no objection 
appearing to have been taken to it 
in that court, the court will presume 
that it was in all respects regular. 
Hunt v. Martin, 8 Gratt. (35 Va.) 578. 

{b] Presumption as to evidence.— 
(1) In detinue by a husband and 
wife jointly, where the record on ap- 
peal shows such title in the wife as 
would vest a chose in action abso- 
lutely in the husband, and is silent 
as to the time of the wrongful tak- 
ing and detainer by defendant, the 
appellate court will presume that the 
proof showed the unlawful taking 
and detainer to have been before the 
marriage. Mitchell v. Cowsert, 20 
Ala. 186. (2) Where judgment is 
rendered against only one of two 
defendants, it will be presumed on 
appeal that the detention of defend- 
ants was shown to be tortious, and 
therefore that the judgment against 
one only was not erroneous. Salter 
v. Pearce, 4 Ala. 669. 

[c] Presumption as to assessment 
of value——Where the verdict as- 
sesses the value of the property in 
gross, it will be presumed on appeal 
in the absence of a contrary showing 
that. no evidence of separate value 
was introduced. Eslava v. Dillihunt, 
46 Ala. 698. 

59. Rambo v. Wyatt, 32 Ala. 363, 
70 AmD 544. 

60. Rambo v. Wyatt, 32 Ala. 363, 
70 AmD 544, 

[a] Tlustration—Where by rea- 
son of a clerical error the judgment 
is rendered only for the value of the 
property instead of for the property 


or its value, the error may be cor- 


rected on appeal and the judgment 
as thus corrected be affirmed. Mc- 
een v. Floyd, 103 Ala. 448, 15 


848. 

61. McCullough v. Floyd, 103 Ala. 
448, 15 S 848; Rambo v. Wyatt, 32 
Ala. 363, 70 AmD 544, 

62. Berlin Mach. Works v. Ala- 


488, 20 S 418; Holly v. Flournoy, 54 
Ala. 99; Miller v. Jones, 29 Ala. 174. 

[a] Mlustrations of harmless er- 
ror.—(1) Error in correcting at a 
subsequent term a judgment against 
plaintiff and his surety for costs by 
striking out the name of the surety 
is harmless as to plaintiff. Harvey 
v. Jeter, 7 Ala. 688. (2) Error in 
omitting to assess the value of the 
property is harmless’ to defendant 
where the action is for a‘single chat- 
tel, and the judgment is only for 
damages for detention. Miller v. 
Jones, 29 Ala, 174. (3) An instruc- 
tion as to assessment of value that 
the jury are bound to assess the 
highest value of the property at any 
time between the commencement of 
the suit and the trial is harmless, 
where the value actually assessed 
was not the highest value warranted 
by the evidence. Holly v. Flournoy, 
54 Ala. 99. 

63. McAllister v. McAllister, 34 
N. C. 184 


64 Garrott v. Fuller, 36 Ala. 179 
(holding that there is no statute in 
Alabama authorizing a summary 
judgment for cost against the sure- 
ties on a detinue bond, jointly with 
their principal, on his dismissal of 
the suit, and if such judgment is 
rendered, it will be reversed on error 
as to the sureties and affirmed as to 
their principal). 

65. Chilton v. Carrington, 15 C. B. 
730, 80 ECL 730, 139 Reprint 612. 

66. /Traun v. Keiffer, 31 Ala. 136. 

67. Wright v. New England Mortg. 
Security Co., 127 Ala. 213, 28 S 573. 

68. Wright v. New England Mortg. 
Security Co., 127 Ala. 213, 28 S 573. 
G 69. Bonds generally see Bonds 9 


i bot DD Lake 
70. Boulden v. Estey Organ Co., 
92 Ala. 182, 9 S 283; Jackson v. Hop- 
kins, 92 Va. 601, 603, 24 SE 234. 
“Sureties are bound only to the 
extent expressed in their obligation, 
or imposed by law. They stand on 
the terms of their contract.” Heard 
peeeke, 101, Ala.« 102) 1085, 13.8 


“The breach of the bond is the gist 
of the action, for without a breach 
there is no cause of action.” Jackson 
v. Hopkins, supra. i 

Liability on replevin bonds see Re- 
plevin [384 Cye 1572]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though required by the statute.”+ 

{[§ 107] B. Detinue Bonds—1. In General. As 
a general rule if plaintiff in detinue fails in his ac- 
tion, he will be liable to defendant in an action on the 
detinue bond.”? It is not necessary, however, that 
there be a judgment in favor of defendant to entitle 
him to bring such an action.7* Thus a dismissal of 
the action by plaintiff is a breach of the condition 
and is sufficient to sustain an action on the bond," 
although in such case, in the absence of statutory 
authority, a summary judgment for costs cannot be 
rendered against the sureties.7° The dismissal of 
the action, however, merely raises a prima facie 
presumption that the complaint is wrongful 7® and 
may be rebutted.?7 However, in some jurisdictions 
the obligors on a special bail in detinue are liable 
only after the writ issued on the judgment has been 
superseded, and a fieri facias has been issued for 
the alternative value of the property’ and a capias 
ad satisfaciendum has been returned unsatisfied ;*® 
but the omission of such proceedings is a matter of 
defense to be specially pleaded, and cannot be raised 
by demurrer.”® 

When judgment satisfied. The fact that a judg- 
ment for defendant had been satisfied will not pre- 
vent him from bringing an action against plaintiff 
upon his detinue bond.®° 

[§ 108] 2. Defenses of Sureties. Where de- 
fendant in detinue has recovered costs and counsel 
fees in the original action, in a subsequent action on 
the detinue bond, the former recovery is available, 
if at all, by the principal defendant, but cannot be 
set up in a joint plea by him and his sureties ;® nor 
can the sureties set off a demand of the principal 
against plaintiff in an action on the detinue bond.®? 

71. Jackson y. Hopkins, 92 Va. 601, 
24 SE 234. 

72. Wood v. Coman, 56 Ala. 283; 
Baker v. Pope, 49 Ala, 415; Fergu- 


son v. Baber, 24 Ala. 402. 
Necessity and validity of bond see/18 S 5 
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may be that plaintiff's claim and 
right to maintain the detinue was 
based upon a disturbed possession in 
him as a bailee of the surety). 

84. bene i v. Dick, 111 Ala, 263, 


McDermott v. Doyle, 11 Mo. 
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The surety on plaintiff’s bond in detinue is not 
estopped to assert his claim to the property in a 
subsequent action by a creditor of plaintiff,8* or by 
plaintiff himself.8* 

[§ 109] 3. Actions—a. Jurisdiction. In some 
jurisdictions it is held that the action on the detinue 
bond must be brought in the same court in which 
the original action was filed;®> while in other juris- 
dictions, where the action was commenced in the 
federal court, it has been held that defendant may 
sue on the bond either in the federal or state court.®* 

[§ 110] b. Parties. In an action on a detinue 
bond all of the obligees, who have sustained injuries, 
are proper parties plaintiff, although their injuries 
are several and distinct;5* and if two of them are 
husband and wife, the wife may be joined with the 
husband.®§ 

{[§ 111] ¢. Pleading. All that is necessary for 
plaintiff to allege in his declaration is the making 
and delivery of the bond in the manner required 
by law and a sufficient breach or breaches thereof 
to show a liability on the part of the makers of the 
bond, in such a manner that an intelligent issue 
may be taken on the allegations thus made,®® but it 
is not necessary to allege matters admitted by the 
bond itself.°° Where the statute provides a form 
of complaint in an action for the breach of a bond 
with a condition, such form may be followed.®* 

[§ 112] d. Evidence. In an action on a det- 
inue bond it is not error to reject evidence which 
is irrelevant to the issues,®? but evidence which tends 
to establish the issues involved is admissible.% 

[§ 113] 4. Damages. If plaintiff in detinue 
fails in his action, all damages actually sustained 
by defendant by reason of the seizure of the prop- 
416. (2) An allegation that plain- 
tiff failed in his suit is a sufficient 
allegation of breach of the bond. 
Anderson v. Dickson, 8 Ala. 733. 7 

90. Baker v. Pope, 49 Ala. 415; 
Anderson v. Dickson, 8 Ala. 733. 


[a] Thus it is not necessary to 
allege when and where the action of 


Supra § 42. 85. 
73. Copeland v. Leonard, 113 Ala. | 443, 
605, 20 S 980. 


74. Copeland v. Leonard, 113 Ala. 
605, 20 S 980. 

75. Garrott v. Fuller, 36 Ala. 179. 

76. Copeland v. Leonard, 113 Ala. 
605, 20 S 980. 

77. Copeland v. Leonard, 113 Ala. 
605, 608, 20 S 980 (where the court 
said: “The dismissal, as it appeared 
of record, raised only a prima facfe 
presumption that the complaint was 
wrongful, and we are of opinion that 
the fact that it took place by actual 
agreement of the parties, under the 
circumstances stated, upon terms of 
the defendant in detinue giving up 
part of the property sued for, over- 
came .the presumption”). 

78. Bernard v. McKenna, 3 F. Cas. 
No. 1,348, 4 Cranch C. C. 130; Cloud 
v. Catlett, 4 Leigh (31 Va.) 462. 

79. Bernard v. McKenna, 3 F. Cas. 
No. 1,348, 4 Cranch C. C. 130; Cloud 
v. Catlett, 4 Leigh (31 Va.) 462. 

80. Johnson v. Montgomery Furni- 
ture Co., 117 Ala. 656, 23 S 802 (hold- 
ing that a judgment for defendant in 
detinue for the assessed value of the 
property, such property having been 
delivered to plaintiff, and damages 
for its detention, as provided by Code 
[1886] p 603, does not preclude an 
action on the detinue bond). 

81. McCreary y. Jones, 96 Ala. 592, 
11 S 600. 

82. McCreary v. Jones, 96 Ala. 592, 
11 S 600. 

83. Collier v. Dick, 111 Ala. 263, 
18 S 522 (holding that the prima 
facie recognizance of plaintiff's own- 
ership afforded by becoming a surety 
on plaintiff's bond was open to ex- 
planation, consistently with his own 
right of property in the chattels; it 

4 


‘ 


“The action on the bond, for a 
breach thereof, is virtually a con- 
tinuance and part of the original det- 
inue suit, and to permit the plaintiff 
to sue on the bond in the Court of 
Common Pleas, would be to permit 
him to divide his action, and prose- 
cute one branch of it in the Circuit 
Court and the other in the Common 
Pleas.” McDermott vy. Doyle, supra. 

86. Wood v. Coman, 56 Ala. 283. 

87. Miller v. Garrett, 35. Ala. 96. 

Parties generally see Parties [30 


ye 1]. 

88. Miller v. Garrett, 35 Ala. 96. 

Joinder of husband and wife gen- 
ETA see Husband and Wife [21 Cyc 
nae Anderson v. Dickson, 8 Ala. 

[a] Rule applied.—In an action 
on a detinue bond (Rev. Code § 2629) 
it is not necessary to allege in the 
complaint that the writ was sued 
out wrongfully or maliciously, nor 
to set out the affidavit upon which 
the writ was issued, nor to allege 
that plaintiff in the detinue suit did 
not have probable cause to sue. 
Baker v. Pope, 49 Ala. 415. 

[a] Allegations held sufficient.— 
(1) An averment in an action on a 
detinue bond that plaintiff in the det- 
inue suit “did fail in his said suit 
in detinue, and has wholly failed to 
pay the said G. J. P., plaintiff in this 
suit, all the costs and damages that 
he sustained by reason of the wrong- 
ful suing out of said detinue writ,” 
is a sufficient averment that the deti- 
nue suit had been tried and deter- 
mined and that defendant had sus- 
tained damages by the bringing of 
the suit. Baker v. Pope, 49 Ala. 415, 


detinue was commenced, nor that a 
writ had been sued out at a particu- 
lar time, nor when and where it was 
returnable, as these facts are recited 
in the bond. Baker v. Pope, 49 Ala. 
415; Anderson v. Dickson, 8 Ala. 733. 
91. Baker v. Pope, 49 Ala. 415. 
[a] Mlustration. — Under Code 
(1907) §§ 3778, 53882 form 7, a com- 
plaint in an action on a detinue bond 
which alleges the giving of the, det- 
inue bond and setting out the con- 
ditions thlerein and }{that plaintiff 
failed in his suit in that he took 
a voluntary nonsuit and has wholly 
failed to pay defendant’s damages is 
sufficient without alleging a levy of 
the writ of detinue. Orr v. Watson, 
9 Ala. A. 119, 62 S 381. 
92. Baker v. Pope, 49 Ala. 415. 
[a] TDlustration.—On a joinder of 
issue on the breaches assigned in an 
action on a detinue bond, evidence 
is irrelevant which shows the taking 
and detention of the property in the 
action of detinue, or what plaintiff 
therein told the sheriff as to his get- 
ting possession, and why he detained 
the property. Baker v. Pope, 49 Ala. 


15. 

93. Williams v. Finch, 155 Ala. 
399, 46 S 645. 

[a] Evidence held admissible. — 
(1) Evidence that plaintiff in detinue 
instituted no other detinue suit 
against plaintiffs in the action on the 
bond than that referred to in such 
bond was admissible. Williams v. 
Finch, 155 Ala. 399, 46 S 645. (2) 
Where plaintiff in a detinue suit ap- 
pealed from an adverse judgment of 
the justice of the peace and_ gave 
an appeal bond, and the appéal was 
dismissed for want of prosecution, 
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erty are recoverable in an action on the detinue 
bond.®t Thus the rental value of the property for 
the time that defendant was deprived of its use 
may be recovered;® and this has been held to be 
the value of the use of the property per day, over 
and above expenses, during the time it was in plain- 
tiff’s possession.’’ So costs and attorney’s fees in- 
eurred in the action of detinue may also be recov- 
ered.°? The recovery of attorney’s fees, however, 
is limited to those incurred for defending the ae- 
tion in the trial eourt,°S and for resisting a motion 
for a new trial;°® but counsel fees for defending the 
action in the appellate court,’ or counsel fees in- 
curred in the action on the detinue bond, are not re- 
coverable as part of the damages sustained by the 
wrongful action in detinue.2 It is not necessary that 
the eosts and attorney’s fee should have been ac- 
tually paid by defendant,® but it is necessary that 
the costs should have been adjudged against him,* 
and that he is liable for attorney’s fees. 

Attorney’s fees in federal court. Under the fed- 
eral practice, counsel fees as damages for the wrong- 
ful action in detinue are not allowed,® even though 
the action is based upon the statutes of a state, 
where such liability is recognized,” and the bond 
given complies with sueh state statutes.® 

Damages that are too remote cannot be recovered.® 
Thus loss of time in making a forthcoming bond 
and in attending trial,!° and hotel bills ineidentally 
incurred in connection therewith have been held 
improper as being too remote.!! 

[§ 114] ¢, Plaintiff’s Forthcoming Bond 1?—1, 
Effect of Filing Bond. Recitals in a forthcoming 
bond to the effeet that the sheriff seized the prop- 
erty under the writ, ete.,, will estop plaintiff, from 
showing that the property was not seized by the 
sheriff, or that it did not come into his possession 
under the bond."s 

[§ 115] 2. When Action Accrues—a. In Gen- 
eral. Where plaintiff takes possession of the prop- 
erty under a forthcoming bond, and then fails in 
his action and does not redeliver the property, de- 
fendant may maintain an action on such bond to re- 
cover such damages as are provided for therein.4 
However, a mortgagor defendant in detinue, who has 
received credit on the mortgage indebtedness for 
the amount realized by the sale of the property 


such appeal bond was not objection- 
able for irrelevancy or immaterial- 
ity, when offered in evidence in a 


§ ceiving an 
suit on the detinue bond, or because 


DETINUE 


378, 19 S 427 (holding that an officer 16. 
who has levied on property after re- 
indemnifying bond can- 
not, after an action of detinue has 


[§§ 113-120 


by the mortgagee taking possession thereof under a 
forthcoming bond and then after having the bal- 
ance due on the mortgage debt ascertained by the 
jury pays such balance, is estopped to demand a re- 
turn of the property or to enforce the bond.?® 

[§ 116] b. Conditions Precedent. It is not nec- 
essary that there be a judgment in defendant’s favor 
as a condition precedent to his maintaining an ac- 
tion upon plaintiff’s forthcoming bond.1® Thus, 
where the action is dismissed by plaintiff,17 or 
where he suffers a voluntary nonsuit,'® defendant 
may maintain an action on the bond, or may, at his 
election, pursue the summary remedy as proved by 
statute.?? 

[§ 117] 3. Conclusiveness and Effect of Judg- 
ment in Detinue. A judgment against plaintiff on 
the merits is conclusive as to the ownership of the 
property in a subsequent action on his redelivery 
bond.*° But a voluntary nonsuit or a judgment of 
dismissal, which is not followed by summary judg- 
ment for the assessed value of the property, is not 
conclusive.?+ 

[§ 118] 4. Title to Property. In an action on 
plaintiff’s forthcoming bond, the element of title 
to the property is to be determined as of the date 
of the seizure or wrongful withholding of the pos- 
session thereof under the writ.2?, So where defend- 
ant in detinue does not exercise his right to retain 
possession of the property by giving a forthcoming 
bond, and after the expiration of the time in which 
he ean exercise such right, the property remains 
in the hands of the sheriff, “he holds it as: bailee or 
agent of plaintiff.?8 

[§ 119] 5. Defenses. Where plaintiff in det- 
inue suffers a voluntary nonsuit,?* or the action is 
dismissed,?° but no summary judgment on the bond 
recovered,”° the fact that plaintiff in detinue was 
the owner of the property is not a bar to an action 
on the bond,?7 but evidence of such ownership may 
be shown in mitigation of damages.28 A variance 
between the affidavit and the declaration’ in the 
original action of detinue, as to the description of 
the property, is not available as a defense in an 
action on the bond.?° 

[§ 120] 6. Pleading. In an action on plaintiff’s 
forthcoming bond, it is necessary that the complaint 
contain an allegation that plaintiff in detinue had 


Ernst v. Hogue, 86 Ala. 502, 5 
S 738; Wood v. Coman, 56 Ala. 283; 
Savage v. Gunter, 32 Ala. 467; Altizer 


it was not signed by the parties to 
the suit on the detinue bond, Will- 
iams v. Finch, 155 Ala, 399, 46 S 645. 
(8) Where a complaint in an action 
on a detinue bond alleged that the 
writ was issued by €, who was a 
notary public and ex officio justice 
of the peace, it was permissible 
thereunder to prove that C was a 
de facto justice. Williams v. Finch, 
(Ala.) 41 S 884. 

94. Foster v. Napier, 74 Ala, 393; 
Ferguson v. Baber, 24 Ala, 402. 

95. Hudson v, Young, 25 Ala. 376. 

96. Hudson v. Young, 25 Ala. 376. 

97. Foster v. Napier, 74 Ala. 393; 
Ferguson v. Baber, 24 Ala, 402. 

98. Ferguson v. Baber, 24 Ala. 402. 

99. Mills v. Tsong, 58 Ala. 458. 

1. Ferguson v. Baber, 24 Ala. 402. 
_2 Ferguson v. Baber, 24 Ala. 402. 

8. Schaefer v. Austin, 109 Ala. 
19 S 427; Miller v. Garret, 35 
. 96; Garrett v, Logan, 19 Ala. 344. 
4 Schaefer v. Austin, 109 Ala. 
878, 19 S 427; Miller v. Garrett, 85 


Ala. 96, 
5. Schaefer v. Austin, 109 Ala. 


been brought against him and has re- 
Sulted in his favor, sue on the deti- 
nue bond to recover attorney’s fees, 
when he has neither paid such fees 
nor is under any obligation to pay 


them). 
6. National Surety Co. v. Fletch- 


er, 186 Ala. 605, 65 S 150, AnnCas 
1916D 872. 

7. National Surety Co. v. Fletch- 
er, 186 Ala, 605, 65 S 150, AnnCas 
1916D 872, 

8. National Surety Co. v. Fletch- 
er, 186 Ala. 605, 65 S 150, AnnCas 
1916D_ 872. 


9. Foster v. Napier, 74 Ala. 393. 
10. Williams v. Finch, 155 Ala. 
399, 46 S 645, 
ie Foster v. 74 Ala. 
§ 12. Necessity of bond see supra 
f 13. Hill v. Nelms, 86 Ala. 442, 5 
14, Ernst v. Hogue, 86 Ala. 502, 5 


S738. 
15. Woodruff v. Stough, 107 Ala. 
814, 18. S 258. 


Napier, 


A Misa 44 W. Va. 256, 28 SE 


17. Ernst v. Hogue, 86 Ala. 502, 5 
S 738; Altizer v. Buskirk, 44 W. Va. 
256, 28 SE 789 

18.| Wood v. Coman, 56 Ala. 283; 
Savage v. Gunter, 32 Ala. 467; Altizer 
v. Buskirk, 44 W. Va. 256, 28 SE 789. 

19. Wood v. Coman, 56 Ala. 283. 

Summary judgment on forthcoming 
bond see infra § 126. 

z a Ernst v. Hogue, 86 Ala. 502, 5 

21. Ernst v. Hogue, 86 Ala. 502, 5 
S 738. 


22. Young v. Edwards, 64 W. Va. 
67, 60 SE 992. 

23. Young v. Edwards, 64 W. Va. 
67, 60 SH 992. 

24 Savage v. Gunter, 32 Ala. 467. 
ba Ernst v. Hogue, 86 Ala. 502, 5 


26. See infra § 126. 
27. Ernst v. Hogue, 86 Ala. 502. 5 
S 7388; Savage v. Gunter, 32 Ala. 467. 
28. Ernst v. Hogue, 86 Ala. 502, 5 
S 738; Savage v. Gunter, 32 Ala. 467. 
Ack McDermott v. Doyle, 11. Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 120-124] 


possession of the property after the execution of 
the bond,®° and a declaration which fails to do so 
is fatally defective.*t However, no particular alle- 
gation of this fact is essential,’* and in such case it 
is sufficient to show that the property was seized 
by the officer and retained by him.** Where plain- 
tiff in detinue, after receiving possession of the 
property, dismissed or suffered a nonsuit, it is not 
necessary in an action upon his forthcoming bond, 
to allege that there was a verdict or judgment for 
defendant settling his right to the property and fix- 
ing its value.*+ 

The plea of condition performed in an action on a 
bond with collateral conditions controverts plain- 
tiff’s right to recover, and puts upon him the burden 
of proving all necessary facts for his recovery, ex- 
cept the execution of the bond.*> 

[§ 121] D. Defendant’s Forthcoming Bond *°— 
1. In General. Where defendant retains possession 
of the property under a forthcoming bond, plaintiff, 
if he succeeds in his action, has a cause of action on 
such bond if defendant fails to deliver the prop- 
erty.37. The statutory provision that a forthcoming 
bond when properly indorsed and returned forfeited 
has the force and effect of a judgment is merely 
cumulative ?® and does not prevent plaintiff from 
bringing an action on the bond.°*® 

In the absence of a consideration for the execution 
of the bond there is no liability thereon.*° 

{§ 122] 2. Effect of Filing Bond. A defendant 
who executes a forthcoming bond in an action of 
detinue is thereby estopped to deny that he was in 
possession of the property at the time the suit was 
commenced.*! It has been held, however, that such 
bond will not operate as an estoppel unless, with 

30. Young v. Edwards, 64 W. Va. 
67, 60 SE 992 [dist Altizer v. Bus- 
kirk, 44 W. Va. 256, 28 SE 789]. 

31. Bratt v. Marum, 24 W. Va. 652. [a] 

32. Young v. Edwards, 64 W. Va. 
67, 60 SE 992. 

33. Young v. Edwards, 64 W. Va. 


67, 60 SE 992. 
Altizer v. Buskirk, 44 W. Va. 


the court said: 
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Norvell-Shapleigh 
Hardware Co., 165 Ala. 331, 51 S 766; 
Miller v. Hampton, 37 Ala. 342. 

Rule applied. — Where the 
bond provided that defendant 
sirous of retaining possession of the 
slave under hiring which he made” 
“The bond estops 48. 


42. Morrow v. 


the defendant from denying that the 
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certainty to every intent, it recites the fact of pos- 
session of the property.*? 

[§ 123] 3. Return of Property.4? Defendant is 
required to deliver only the property sued for and 
recovered by plaintiff by virtue of the verdict and 
judgment.** But where plaintiff receives other prop- 
erty in lieu of that for which he sued, and for 
which defendant gave a forthcoming bond, and after 
being informed of the substitution retains the sub- 
stituted property, he is estopped to insist on a for- 
feiture of the bond.*® 

Cumbersome property. Where the property sued 
for is heavy and cumbersome, an offer on the part 
of defendant to deliver the property wherever plain- 
tiff may desire it is sufficient to prevent the for- 
feiture of defendant’s forthcoming bond;** and in 
such case where defendant tendered a substantial 
part of the property after judgment in detinue, it 
was plaintiff’s duty to accept such part and to re- 
coup in damages on the bond.4? 

Damaged property. Where the property has been 
damaged, plaintiff need not accept it in discharge of 
the forthcoming bond without compensation for the 
depreciation in value.‘® 

[§ 124] EH, Claimant’s Bond—l. In General. 
The liability upon the forthcoming bond of a claim- 
ant is regulated by the terms of the bond and the 
statutes authorizing such intervention.’? However, 
where a claimant to the property intervenes and files 
a forthcoming bond, and receives the property pend- 
ing the action, even though there is no statutory au- 
thority for such proceeding, he will be held liable 
upon the bond.®® Liability on the bond arises only 
when claimant fails to deliver the property to the 
sheriff,5* and it is error to render judgment agaiust 
out imminent danger of being com- 
pelled to buy or pay for the prop- 


erty if it is afterward held he is not 
entitled to it.’ Leeper v. Hobart 


“is de-| First Nat, Bank, 26 Okl. 707, 720, 
110 P 655, 29 LRANS 747, AnnCas 
1912B 302. 


Heard v. Hicks, 101 Ala, F 
13 S 256. ‘ pride 


34, 

256, 28 SE 789. 

35. Altizer v. Buskirk, 44 W .Va. 
256, 28 SE 789. 

36. Necessity and validity of bond 
see supra § 42. 

37. Heard v. Hicks, 101 Ala. 102, 
13 S 256; Masterson v. Mathews, 60 
Ala. 260. . 

Forthcoming bond in replevin see 
Replevin [34 Cyc 1350]. 

38. Masterson v. Mathews, 60 Ala. 


260. 
Summary judgment on forthcoming 
bond see infra § 126. 
Matthews, 60 


39. Masterson v. 
Ala. 260. 

40. Singer Sewing Mach. Co. v. 
Henderson, 1 Ala. A. 483, 56 S 108 
(holding that where a _ sheriff re- 
turned a writ of detinue after seiz- 
ing part of the property mentioned 
therein, the writ was functus officio, 
and a further seizure thereunder was 
a trespass, so that a bond, although 
under seal, given to release the prop- 
erty last seized, was without consid- 
eration). 

41. Savage v. Russell, 84 Ala. 103, 
4 S 235; Howze v. Powers, (Ala. A.) 
77 S_ 985. 

[a] Where defendant’s only plea 
was the general issue that he did not 
detain the property (1) the execution 
of a forthcoming bond estops him 
from denying that he was in posses- 
sion of the property when levied 
upon by the sheriff. Gustin v. Wil- 
son, 188 Ala. 580, 66 S 461. (2) And 
so far as his possession is con- 
cerned it is wholly immaterial 
whether he claims as owner or as 
agent for a third person. Gustin v. 
Wilson, 188 Ala. 580, 66 S 461. 


» 


defendant was in possession at the 49. 


date of the service of the writ, but 
as no admission or recital is con- 
tained in it showing possession an- 
terior to that time, it cannot pre- 
clude the defendant from showing 
that at the date of the writ he had 
not the possession and was not guil- 
ty of unlawful detainer.” Wallis v. 
Long, 16 Ala. 738, 741. 

[b] Where the property has been 
previously levied by the sheriff and 
delivered to defendant as bailee, the 
giving of a forthcoming bond by de- 
fendant does not terminate the bail- 
ment so as to preclude defendant 
from denying possession in his own 
pane v. Swem, 99 Ala. 573, 


43. As defense in detinue see su- 
pra §§ 28, 29. 
44. Rich v. Lowenthal, 99 Ala. 
487, 13 S 220. 
45. Bade v. Hicks, 101 Ala. 102, 


[a] It is a question for the jury 
whether, after tender of the prop- 
erty by defendant, plaintiff, by exer- 
cising control over such property, re- 
ceived it and thereby waived all 
claim for depreciation in value, while 
in defendant’s possession. Heard v. 
Hicks, 101 Ala. 102, 13 S 256. 

46. Willoughby v. Jernigan, 6 Ala. 
A, 270, 60 S 514. 

47. Leeper v. Hobart First Nat. 
Bank, 26 Okl. 707, 110 P 655, 29 
LRANS 747, AnnCas1912B 202. 

[a] Beason for the rule.—‘“A par- 
ty in good faith claiming personal 
property in the possession of another 
has a right to submit his claims to 
a court for judgment, and this with- 


See statutory provisions; and 
Henderson v. Holman, 185 Ala. 538, 
64 Baldy 

a Damages for -interposin; 
claim for delay.—Under Code C19075 
§§ 6039, 6041, which respectively pro- 
vide that the bond given on inter- 
vention in detinue shall be condi- 
tioned upon having the _ property 
forthcoming in satisfaction of the 
judgment and for payment of such 
costs and damages as may be re- 
covered for interposing the claim for 
delay, and that the jury must assess 
the value of the property at the 
time of the interposition of the 
claim, but that the damages may not 
amount to more than fifteen per cent 
“of the amount of the execution,” 
damages for the breach of the con- 
dition of such a bond cannot be 
assessed against a claimant in deti- 
nue, the last section applying only 
in a case in which execution has 
been levied. Shreve-Milligan Live 
Stock, etc., Co. v. Pelham, 6 Ala. 
A. 262, 60 S 516. 

50. Munter v. Reese, 61 Ala. 396 
(holding that where under a mutual 
misapprehension of the law a claim- 
ant in a detinue proceeding executed 
a forthcoming bond, and the sheriff 
accepted it and delivered the prop- 
erty to her, it was held that plain- 
tiff, although not consenting thereto, 
might ratify the sheriff's act, and up- 
on judgment in the detinue suit and 
return of nulla bona, and allegation 
of proof and failure to prosecute the 
claim to effect, might recover upon 
the bond). 

51. Slaughter v. Webster, 194 Ala. 
642, 70 S 128, 
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claimant and his sureties for the damages assessed 
and the costs of the suit.52 A return of only part 
of the property is not sufficient to relieve claimant 
from liability on his bond.®% 

Conversion of the property by one surety of a 
forthcoming bond makes him liable in tort to his 
cosurety, who is forced to pay the alternate value.®* 

[§ 125] 2. Procedure When Claim Dismissed. 
Where in detinue claimant interposes a claim for 
the property, which was turned over to him on giv- 
ing bond, and his claim was subsequently dismissed, 
there should be a formal judgment of dismissal and 
for costs of his claim suit,°> and in such ease it is 
error to render judgment against the claimant in the 
main action.5* To proceed further against claim- 
ant, the bond given by him should be returned for- 
feited by the sheriff,57 whereupon the clerk, after 
judgment has been entered for plaintiff in the main 
action, and ‘such judgment is still unsatisfied, is- 
sues an execution against all obligors on the bond 
for the assessed value of the property and for costs 
of the claim suit.5® 

[§ 126] F. Summary Judgment on Bond. By 
statute it is made a provision of the forthcoming 
bonds that upon breach of the condition, as evi- 
denced by the officer’s return, the court is authorized 
to render a summary judgment against the sure- 
ties on the bond.5® In order to authorize a sum- 


DETINUE—DETUR DIGNIORI 


[§§ 124-127 


mary judgment on such bonds it is necessary that 
they be drawn pursuant to the provisions of the 
code relative to actions in detinue.®° However, a 
defendant who executes a forthcoming bond, but 
does not receive the property from the sheriff on 
account of its destruction while in the sheriff’s pos- 
session, is not liable on such bond for the failure 
to deliver up the property under. judgment in the 
suit,®t and in such ease he is entitled to a return 
by the sheriff stating the facts. The fact that 
the penalty of the bond is less than the value of 
the property as assessed by the jury does not prevent 
its enforcement by summary execution to the extent 
of the amount specified in the bond.* 

[§ 127] G. Appeal Bond.** The nature and ex- 
tent of liability of the parties on an appeal bond 
where an appeal is taken from a judgment in detinue 
must necessarily be determined by the terms and 
conditions of the bond itself.** Thus where a super- 
sedeas bond is conditioned for the payment of costs 
instead of costs and damages as required by statute, 
there can be no recovery except for costs,®® since the 
surety is bound only by the letter of his contract.*7 
The amount of a supersedeas bond filed on an ap- 
peal from a judgment in detinue should be in a 
sum sufficient to secure a return of the property, 
or the payment of the assessed value thereof, with 
damages for detention and costs.®§ 


*DETINUE OF GOODS IN FRANK MAR- 
RIAGE. A writ formerly available to a wife after 
a divorce, for the recovery of the goods given with 
her in marriage. 

DETONATOR. A blasting cap used to explode 
dynamite or guncotton, and consisting of a copper 
cup packed with fulminate of mercury.? 

DE TRADITIONE CLAVIUM. The delivery of 
the keys of the warehouse wherein the goods are 
deposited is a well known and familiar instance of 
a constructive delivery, giving to the purchaser 


the means of controlling the property.® 
52. Slaughter v. Webster, 194 Ala. | chattels 
642, 70 S 128. 

[a] Amendment of judgment. — 


in specie,” 
coming bond was conformable to § 3]/is lighted, and when the fire reaches 
of the act of 1861, instead of being 


DE TRANSGRESSIONE: A writ of trespass.* 

DE TRANSGRESSIONE, AD AUDIENDUM ET 
TERMINANDUM. A writ or commission for hear- 
ing and determining any outrage or misdemeanor.® 

DETRIMENT.® <A loss or harm suffered in per- 
sen or property.” 

DETRITUS. A term used in mining law to desig- . 
nate that superficial deposit on the earth’s surface 
which is movable, as contrasted with the immovable 
mass that lies below. The term is synonymous 
with ‘‘alluvium’’ and ‘‘debris.’? 9 


DETUR DIGNIORI.° 
but the forth-| until it meets the packing; the fuse 


the fulminate it explodes it, thus ex- 


Judgment for damages alone cannot 
be amended in absence of a verdict 
to provide in the alternative for a 
delivery of the property. Slaughter 
v. Webster, 194 Ala. 642, 70 S 128. 


53. Henderson v. Holman, 185 Ala, 
538, 64 S 11. 
= ve Britt v. Pitts, 111 Ala. 401, 20 

484, 

55. Kennon v. Adams, 100 Ala. 
288, 14 S 15. 

56. Kennon vy. Adams, 100 Ala. 
288, 14 S 15. 

57. Kennon vy. Adams, 100 Ala. 
288, 14 S 15. 

58. Kennon Adams, 100 Ala. 
288, 14 S 15. 2 

59. See statutory provisions; and 


ease infra this note. 

[a] In Alabama defendant’s fail- 
ure to deliver the property within 
thirty days after the affirmance of 
judgment for plaintiff forfeited the 
replevy bond given by him for the 
forthcoming of the property, and it 
was the sheriff's duty under the 
statute to return the bond, with in- 
dorsement of such fact thereon. 
Ea a v. Deens, 151 Ala. 608, 44 S 
550. r 

60. Rose v. Pearson, 41 Ala. 253 
(holding that where, in an action of 
detinue instituted in April, 1861, the 
complaint is in the form prescribed 
by Code p 352, “for the recovery of 


conditioned as required by Code 
§ 2192, providing that a bond, to be 
given by defendant in detinue in or- 
der that he may retain possession 
of the property, shall be conditioned 
that if cast in the suit he will within, 
ete., deliver the property to plaintiff 
and pay all costs and damages which 
may accrue from detention thereof, 
the bond, when returned “forfeited,” 
did not have the effect of a judg- 
ment or authorize the levy of exe- 
cution on it). 

61. Campbell v. Byers, 6 Ala. A. 
292, 60 S 737. 

62. Campbell v. Byers, 6 Ala. A. 
292, 60 S 737. 

63. Rich. v. Lowenthal, 99 Ala. 
487, 13 S 220. 

64. Appeal bond generally see Ap- 
peal and Error §§ 1186-1283. 

65. Boulden v. Estey Organ Co., 
92 Ala. 182, 9 S 283. 

66. Boulden y. Estey Co;; 
92 Ala. 182, 9 S 283. 

67. Boulden v. Estey Co., 
92 Ala. 182, 9 S 283. 

68. Boulden v. Estey Co., 
92 Ala. 182, 9 S 283. 

1. Black L. D. 

2. The G. R. Booth, 171 U. S. 450, 
19 SCt 9, 48 L. ed. 234 [cert 64 Fed. 
878] (where it is said: “In use, the 
cap is placed in contact with dyna- 
mite; a fuse is pushed into the cap 


Organ 
Organ 
Organ 


ploding the dynamite’). 

3. Carter v. Willard, 19 Pick. 
(Mass.) 1, 8. See also Sales [35 
Cyc 188, 199]. 

4.. Black L. D. 

5. Black L.D. 

6. See also Consideration 12 C. J. 
p 524; Contracts § 150. 

7. Okl.| Rev. LL. (1910) § 2846 
[quot Fiedler v. Fiedler, 42 Okl. 124, 
127, 140 P 1022, 52. LRANS:- 189]; 
Okl. Comp. L. (1909) § 2882 [quot 
Shawnee Gas, etc., Co. v. ‘Motesen- 
bocker, 45 Okl. 454, 458, 138 P 790; 
Muskogee Electric Tract. Co. v. Reed, 
35 Okl. } 334, 337, 130 P 157]. To 
same effect Coffin v. Left Hand Ditch 
Co., 6 Colo. 4438, 450. 

[a] ‘Applied to property.—Lynch 
v. McGhan, 7 Cal. A. 132, 93 P 1044 
(“detriment caused by the wrongful 
conversion of personal property’’). 

[b] Applied to easement.—Knoch 
v. Haizlip, 163 Cal. 146, 124 P 998. 

[c] “Detriment . .. of the pub- 
lic service.”—U. S. v. Kerr, 11 Philip- 
pine 238, 241. 

3. Stevens v. Williams, 23 F. Cas. 
No, 13,414. 

9. Stevens v. Williams, 23 F. Cas. 
No. 13,414. See also Alluvium 2 C. J. 
p 1159; Debris 17 C..J.. p, 1371; and 
generally Mines and Minerals [27 
Cyc 531 et seq]. 

10. A maxim meaning “Let it be 


* By WILLIAM MORTIMER CROWTHER (Detinue of Goods in Frank Marriage—Discovery inclusive except the 


Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DEUDA. In Spanish law, a debt, of which there 


are various forms.11+ 


DEUDOR. In Spanish law, debtor.12 
DEUS SOLUS HAAREDEM FACERE POTEST, 


NON HOMO.13 


DEUTEROGAMY,. The act, or condition, of a 
person who marries after the death of a former 


wife.14 


DE UXORE RAPTA ET ABDUCTA. A writ 
which lay where a man’s wife had been ravished 


and carried away.!> 


DEVASTAVIT.*® <A failure to 


as the law directs;1” a wasting of assets;1® a wast- 
ing of the estate—a misapplication of the assets.1° 


The term is sometimes applied to 


of funds, or a wasting of the estate, by fiduciaries 
other than executors and administrators.2° 


given to the more 
Gloss. [cit Broom Leg. Max: p 69]. 

[a]. Applied in: Fletcher y. Son- 
des, 3 Bing. 501, 11 ECL 247, 130 
Reprint 606, 1 Bligh N. S. 144, 238, 
4 Reprint 826. 


worthy.” Adams 


11. Escriche Diccionario. See also 
Debt.17.C. J. p 1371. 
[a] Various forms.—(1) ‘Deuda” 


is active on the creditor’s part and 
passive on the debtor’s; it is per- 
sonal when enforced by an action 
against the debtor and real when se- 
cured by and enforced against prop- 
erty; “hipotecaria’”’ when secured by 
“hipoteca” or mortgage; “quirogra- 
faria” when evidenced by a private 
instrument; “priviligiada’”’ when giv- 
en preference over some other debt; 
“civil” when arising by act of a par- 
ty; “legal’’ when originating by force 
of law; “pura y simple” when the 
obligation is absolute, and. ‘‘condici- 
onal” when it cannot be enforced 
without meeting some special re- 
quirement; “simulada”’ when the ob- 
ligation is only apparent, there be- 
ing usually a qualifying instrument; 
“hereditaria’ when contracted by a 
deceased but devolving upon his 
heirs by force of law; “clara y liq- 
uida” when the amount is fixed and 
determined; “‘publica’”’ when the state 
or some of its divisions constitutes 
the debtor, and which is called ‘‘con- 
solidada’” when interest bearing. 
Escriche Diccionario. (2) A deuda 
is “solidaria” when there are several 
debtors whose obligation is joint 
(Spanish Ciy. Code arts 1137, 1140; 
Philippine Civ. Code arts 1137, 1140; 
_ Porto Rico Civ. Code §§ 1104, 1107), 
and (3) “mancomunada” when its 
joint character does not appear, in 
which case it is presumed to be 
divided into as many equal parts, 
each distinct from the other, as there 
are debtors or creditors (Spanish Civ. 
Code art 1138; Philippine Civ. Code 


waster? Porto Rico Civ. Code § 
11 Z 
12. Escriche Diecionario. See also 


Debtor ante p 28 

13. A maxim meaning “God alone, 
and not man, can make an heir.” 
Broom Leg. Max. p 516. 

14. Black L. D. 

15. Black L. D. (where it is said 
to be “a species of writ of tres- 
pass”). 

16. See also Executors and Admin- 
istrators [18 Cye 290]; Guardian and 
Ward [21 Cye 103]; Trusts [39 Cyc 
eet; and generally Waste [40 Cyc 


4. 
17. Whitfield v. Evans, 56 Miss. 
488, 494. 

18. Ayers v. Lawrence, 59 N. Y. 
192,197 [eit 2 Williams Ex p. 1629 
et seq]; Steel v. Holladay, 20 Or. 70, 
77, 25 P 69, 10 LRA 670. 

19. Howe v. Peo., 7 Colo. A. 535, 
539. 44 P 512. 

20. Robinson v. Pebworth, 71 Ala. 
240, 242. 

21. Black L. D. (“Which might 
be brought by him who had the 
immediate estate of inheritance in 
reversion or remainder, against the 
tenant for life, in dower, by curtesy, 


ma 


DEUDA—DEVELOPMENT 


DEVELOP.?? 
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DE VASTO. A writ of waste.21 


To free from that which enfolds or 


envelops;?° te lay open by degrees or in detail;?*’ 
to bring to light by degree;?> to disclose;?* to pro- 


duce or give forth;?’ to uncover or unfold;** to work 


out in detail.29 


Developed water. 


That which is brought to the 


surface and made available for use by the person 


apply the funds 


a. misapplication 


or for years, where the latter had 
committed waste in, lands; calling 


|upon the tenant to appear and show 


cause why he committed waste and 
destruction in the place named to, 
the disinherison (ad exheredationem) 
of the plaintiff’). 


22. See also. Development post 
this page. 

23. Webster D. [quot Blewett v. 
Hoyt, 118 App. Div... 227, 235, 103 
NYS 451]. 


24. Webster D. [quot Blewett v. 


Hoyt, 118 App. Div. 227, 235, 103 
NYS 451]. 

25. Standard D. [quot Blewett v. 
Hoyt, 118 App. Div. 227, 235, 103 
NYS 451]. 

26. Webster D. [quot Blewett v. 
Hoyt, 118 App. Div. 227, 235, 103 
NYS 451]. 

27. Webster D. [quot Blewett v. 


Hoyt, ate App. Div. 227, 235, 103 


veloped,” as used in an indictment 
alleging that it had been “developed” 
before the grand jury, which was in- 
vestigating a charge of bribery, that 
money had been deposited, and that 
it became material to the issue to 
ascertain defendant’s. knowledge of 
such money, and the purposes for 
which it was to be used, did not 
“signify that the fact of the bribery 
was so fully determined that it would 
not take testimony to establish it 
before a petit jury. On the contrary, 
the word itself, in the connection in 
which it is used, signifies an unfold- 
ing of the crime.” State v. Faulk- 
ner, 175 Mo. 546, 574, 75 SW 116. 

[b] To develop a mining claim is 
to uncover or bring forth that which 
it produces or can produce. Blewett 
v. Hoyt, 118 App. Div. 227, 235, 103 
NYS 451. 


29. Standard D. [quot Blewett v. 
Hoyt, 118 App. Div. 227, 235, 103 
NYS 451]. 


{a] As preceding “completion.”— 
The word as used in a contract giving 
to a gas company the right to pur- 
chase a gas well should the other 
party, an oil prospector, in his oper- 
ations for oil “develop” a gas well, 
and to the prospector the right to 
purchase an oil well, should the com- 
pany in its operations for gas “de- 
velop” an oil well, is used in its or- 
dinary acceptation as applied to oil 
and gas well operations, and means 
on the development of oil or gas in 
paying quantities, and does not per- 
mit the prospector, on drilling a well 
which produces gas, to refuse to de- 
liver to the gas company, in order 
that he may carry it deeper in a 
search for oil. Carnegie Natural Gas 
Co. v. South Penn Oil Co., 56 W. Va. 
402, 407, 48 SE 548. (where the court 
said: “What is meant by the terms 
‘completion’ and ‘develop’? Do they 
mean the same thing? Counsel for 
appellant insist that they do, and 
that as soon as a gas well or an oil 


well is developed the well is com- 


claiming the water.®*° 

DEVELOPMENT. As used in mining law, the 
term has been held equivalent to 
The term, as applied to obtaining a water supply, 
has a well recognized meaning and includes the 
opening of new channels for the outflow of under- 
ground stores of water by the propulsion of the 
forces of nature,** the forcible abstraction of these 


“fexploration.’’ 31 | 


pleted within the meaning of the 
contract. Counsel for appellee say 
it is not completed until the com- 
pany drilling it has sunk a well to 
such a depth as it may desire, not- 
withstanding gas or oil production 
may be found before that depth is 
reached. The order and connection 
in which the two terms ‘develop’ and 
‘completion’ are used indicate that 
the latter is dependent for its mean- 
ing upon the interpretation of the 
former. The first part of the clause 
forms the basis of the contract and 
that uses the word ‘develop.’ What 
follows is sequential in its nature. 
The last subdivision of the clause, 
using the word ‘completion,’ provides 
for notice of the happening of that 
contingency which gives the nondrill- 
ing company its option to take the 
well. The second subdivision, using 
the same word, limits the duration 
of that option. Neither of these two 
clauses can be said to have been 
intended to affect what precedes 
them by way of enlargement or cur- 
tailment. They simply relate to the 
rights of the parties called into ex- 
istence by the development of a gas 
well, when the oil company is drill- 
ing, or, of an oil well, when the gas 
company is drilling. Hence, when the 
meaning of ‘the term ‘develop’ is 
ascertained, it must control’). 

30. Mountain’ Lake Min. Co, v. 
Midway Irr. Co., 47 Utah 346, 360, 
149 .P 929. 

‘It is a well-recognized rule of law 
in this arid region (of the United 
States) that where . a party 
goes upon a stream, the waters of 
which have been appropriated and 
put to a beneficial use by others, and 
drives a tunnel into the mountain or 
watershed drained by the _ stream, 
and immediately under or in close 
proximity to the stream_ collects 
water which he claims to be devel- 
oped water, he must make satisfac- 
tory proof that such water is in fact 
‘developed water.’’’ Mountain Lake 
Min. Co. v. Midway Irr. Co., 47 Utah 
346, 360, 149 P 929 (where it. is 
said: “In such case it is immaterial 
whether the water. when encountered, 
is flowing in well-defined subterra- 
nean channels. or is_ percolating 
through the soil, gravel, and the fis- 
sures and crevices of the rock. In 
either event, the presumption is, un- 
til overcome by satisfactory proof, 
that the water is tributary to the 
main stream, and the right to its 


use is vested in the prior appro-. 
priators of the stream”). 
31. Charlton v. Kelly. 156 Fed. 


433, 436, 84 CCA 295, 13 AnnCas 518. 
To same effect Pioneer Min. Co. v. 
Delamotte,. 185 Fed. 752, 755, 108 
CCA 90. See also Mines and Min- 
erals [27 Cyc 588]. 

[al “Development work.” — Mc- 
Clung v. Paradise Gold Min. Co., 164 
Cal. 517, 520, 129 P 774; Garvey Wa- 
ter Co. v. Huntington Land, etce., Co., 
154 Cal, 282, 242, 97 P_428. 

32. Garvey Water Co. v. Hunting- 
ton Land, ete., Co., 154 Cal. 232, 241, 
97 P 428. 
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natural stores by foreign and artificial work,®* 
DEVENERUNT. A writ, now obsolete, directed 
to the king’s escheators when any of the king’s 
tenants in capite dies, and when his son and heir 
dies within age and in the king’s custody, com- 
manding the escheators that by the oaths of twelve 
good and lawful men they shall inquire what lands 
or tenements by the death of the tenant have come 


to the king.*+ 


DE VENTRE INSPICIENDO. Literally ‘‘Of in- 
A writ to inspect the body 
where a woman feigns to be pregnant; to see whether 


specting the belly.”’ 


she is with child.*> 


DE VERBORUM SIGNIFICATIONE. Literally 
‘Of the signification of words.’’ *° 
title of the Digests or Pandects, consisting entirely 
of definitions of words and phrases’ used in the 


83. Garvey Water Co. v. Hunting- 
ton Land, etc:;'Co.;' 154 Cal. 232, 241, 
97 P 428 (where it is said that, 
whether subterranean waters are pro- 
cured by means of driving tunnels 
or the operation of pumps, they are 
obtained in either instance by arti- 
ficial and not by natural means). 

{a] Tunnels are practically hori- 
zontal wells, differing from ordinary 
wells only in this, that the waters 
from the former find their way by 
gravity flow, while in the latter 
pumping must be resorted to to bring 
the water to the surface. They both 
disturb the natural conditions of the 
flow of the subterranean waters anda 
differ only as to the method of that 
disturbance. The result, however, is 
the same; they are both artificial 
means of reaching and controlling the 
natural subterranean flow and are 
equally means of developing water. 
Garvey Water Co. v. Huntington 
Land, ete., Co., 154"Cal. 232, 241, 97 
P 428. 

34. Black L. D. 


35. Bouvier L. D. [cit 1 Black- 
stone Comm. p ‘456]. See 1 Coke 
Litt. (Thomas ed) pp 143, 144, and 


note (7); Viner Abr. De Ventre In- 
spiciendo (A); Holeman. v. State, 13 
Ark. 105; Spooner’s Case, Chandler 
Cr. Tr. (Mass.). 55; Rollwagon_ v. 
Powell, 8 Hun (N, Y.) 210; State v. 
Arden, 1S. C. L. 489; Ex p. Wallop, 


4 Bro. Ch. 90, 29 Reprint 794; Wil- 
loughbie’s Case, Cro. Eliz. 566, 78 
Reprint 811; Theaker’s Case, Cro. 


Jac. 685, 79 Reprint 595; Ex p. Ais- 
cough, 2 P. Wms. 591, 24 Reprint 
873 (where the procedure was dis- 
cussed and the writ applied). And 
see 9 CentLJ p 94 (where an inter- 
esting account of such an examina- 
Homan found); and Criminal Law 

[a] Pretended or alleged preg- 
nancy.—The uncertainty in point of 
fact of the precise period of gesta- 
tion gives occasion to a proceeding 
at common law when a widow is sus- 
pected to feign herself with child in 
order to produce a suppostitious heir 
to the estate. In this case at com- 
mon law, the heir, or other person 
interested immediately or contingent- 
ly, may have a writ of de ventre 
inspiciendo, to examine whether she 
is with child or not, and if she is, 
to keep her under proper restraint 
until delivered, which is also entirely 
conformable to the practice of the 
civil law; but if the widow is proved 
not pregnant, the presumptive heir 
or successor to the estate shall be 
admitted to the inheritance, although 
liable to lose it again on the birth 
of a child within the legal period. 
The writ of de ventre inspiciendo, 
which is said to be of common right, 
and not in the discretion of the court, 
directs the sheriff or sergeant to 
summon a jury of twelve men and as 
many women by whom the female is 
to be examined (tractari per ubera 
et ventrem), in the presence of the 


DEVELOPMENT—DEVICE 


Roman law.** 


line.## 


An important 


men, the exigency of the case dis- 
pensing at once with common §de- 
cency and respectful deference to the 
sex. If this mandate were strictly 
observed, according to its terms, it 
would be, as Mr. Hargreave justly 
observes, an intolerable grievance. It 
seems, however, that the courts have, 
sometimes at least, winked at the 
men’s withdrawing themselves dur- 
ing the search. It appears from 
some of the reports that it as so 
managed in Willoughbie’s Case, Cro. 
Eliz. 566, although, according to 
Croke, the writ was literally com- 
plied with. At all events, for more 
than a century past, the courts have 
been accustomed to make a previous 
order that the writ should issue un- 
less by a designated time, and from 
time to time afterward, the female 
shall submit to a satisfactory exam- 
ination by women of skill, who may 
report her condition to the court; and 
thus the actual employment of the 
writ seems to have been avoided. 1 
Minor’s Inst. p 409 [cit Registrum 
Brev. Orig. p 227a]. 

[b] When capitally convicted a 
woman might plead her pregnancy. 
The judge directed that a jury of 
twelve matrons should inquire into 
the fact, and if she was found to 
be pregnant execution was stayed 
until she was delivered. 4 Blackstone 
Comm. p 394, 


36. Black L. D. 

37. Black L. D. See also Code 11 
Cy J. p4g4e: 

38. Deviation: 


By traveler from highway, as con- 
stituting contributory negligence 
see Highways [37 Cyc 294]. 

From: 

Journey specified in contract as af- 
fecting liability for injury see 
Taye ble Keepers [25 Cyc 
1514]. 

Master’s instructions see Master 
and Servant [26 Cye 1535]. 


n: 

Marine insurance see Marine In- 
surance [26 Cyc 608]. 

Maritime law see Collision § 1; 
Salvage [35 Cyc 757]; Seamen 
[35 Cyc 1222]; Shipping [36 Cyc 
80, 87,'1338, 232, 256, 331]. 

39. Pacific Coast Co. v. Yukon In- 
dependent Transp. Co., 155 Fed. 29, 
34, 838 CCA 625. : 

40. Herron v. Rathmines, ete., 
Impr. Comrs. [1892] A. C. 498, 526. 


41. Victoria County v. Peterbor- 
ough County, 15 Ont. A. 617, 627 
(where it is said: “It is used 


as meaning a departure from the al- 
lotted road allowance in the bound- 
ary line where that is necessary . 

for the purpose of obtaining a good 
line of road’). See Wentworth County 
v. West Flamborough, 23 Ont. L. 583, 
586, 2 OntWN 360, 17 OntWR 715, 
18 OntWR 938 [app dism 26 Ont. L. 
199, 3 OntWN 1024, 21 OntWR 876, 
3 DomLR 479] (where the court said: 
“T shall not attempt to define a de- 
viation—a definition is the most dan- 


DEVIATION.*® 
In general, it means a departure from a way or 
course, not departure simply.?® 

Applied to highways. 
parture from some other course or way which might 
have been pursued at more or less inconvenience, and 
is Inappropriate where there is none such to follow 
or deviate from.*1 

Applied to railroads. 
line of a railway ;*? a leaving of and returning to the 


The term is variously defined.®9 


The term indicates a de- 


A lateral alteration of the 


DEVICE.** Any distinguishing mark;*° a figure, 
mark, or ornament of a similar character, with piec- 
tures, signs, etc.4® 
as meaning that which is devised or formed by de- 
sign;*’ having reference to something worked out 


The term also has been defined 


gerous of dicta; certainly the road 
with its deviation must still remain 
in substance the same road. In the 
case of town line roads it must, in 
a general way, still define and fol- 
low the municipal boundary, though 
it may, when deviating to surmount 
some physical difficulty in an eco- 
nomical manner, depart from the 
straight line shewn in the original 
survey. As long as the identity of 
the road remains, the minor depart- 
ure from the direct course is not 
material, but, when the situation is 
such that the original location is en- 
tirely abandoned, and a new location 
is taken, then the road becomes a 
new, independent, and _ substituted 
road, and cannot be called a deviation 
of the original road’). See also 
Highways [37 Cye 199]. 


42. Sweet L. D. [quot Murphy v. 
Armee etc., R. Co., 11 Ont. 302, 
43. Re Toronto, etc, R. Co. 28 


Ont. L. 180, 191. 

[a] The term is not to be re- 
stricted to a lateral variance on 
either side of such line, but may 
mean a change de via in any direction 
within the prescribed limits, whether 
at right angles to, or deflecting from, 
or extending beyond, that line. Mur- 
phy v. Kingston, ete., R. Co., 11 Ont. 
302, 306. 

44, Device: 
grieve by see Partition [38 Cyc 


Concealing sale of liquor see Intox- 
icating Liquors [23 Cyc 182]. 
Pee usury see Usury [39 Cye 


Gambling see Gaming [20 Cyc 882]. 

Imitation of see Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cye 743]. 

On ballot see Elections [15 Cyc 346]. 

ee see Patents [30 Cyc 


qt 

Seal see Seal [385 Cyc 1169, 1175]. 

Trade-mark as see’ Trade-Marks, 
Trade-Names, and Unfair Compe- 
tition [38 Cyc 678, 729]. 

See also Counterfeiting 15 C. J. p 
355; Flag Laws; False Pretenses 
pera 384]; Forgery [19 Cyc 


45. Baxter v. Bllis, 111 N. C. 124, 
127, 15 SE 938, 17 LRA 382. To same 
effect Steele v. Calhoun, 61 Miss. 556, 
563; Hanscomb v. State, 10 Tex. Civ. 
A. 638, 31 SW 547, 549. 

[a] The term is derived from the 
Latin “dividere,’” to separate, to dis- 
tinguish. Webster D. [quot Baxter 
v. Ellis, 111 N. C. 124, 127, 15 SE 
938, 17 LRA 382]. 

[b] A device may be by words or 
letters, as well as by pictorial rep- 
resentation. Baxter v. Ellis, 111 
Kobes 124, 127, 15 SE 938, 17 LRA 

46. State v. Phillips, 63 Tex. 390, 
393, 51 AmR 646 [quot Hanscom v. 


State, 10 Tex. Civ. A. 6388, 6438, 31 
Sw 547]. ° . 
47. Webster D. [quot Armour 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DEVICE—DEVISOR 


for exhibition or show;*® a plan;*® a contrivance ;°° 
an artificial contrivance;*! an artifice;>? an inven- 

tion;°3 a project;°* a scheme;°> a stratagem;°* a 
trick.57 

DEVIEDO. In Spanish law, prohibition, eccle- 
siastical interdiction, ete.>8 

DEVIL. The name given to a machine in early 
use in Great Britain for cleaning cotton, similar in 
its operation to the Whitney cotton gin.®? 

‘DE VI LAICA AMOVENDA. A writ of or for 
removing lay force, which lay where two parsons 
contended for a church, and one of them entered 
into it with « great number of laymen, and held 
out the other vi et armis; then he that was holden 
out had this writ directed to the sheriff, that he 
remove the force.®° 

DEVIL ON THE NECK. An instrument of tor- 
ture, formerly used to extort confessions, ete.°4 

DEVISA. In old Spanish law, a portion of the 
diezmos or tithes to which certain’ lands were sub- 
ject by way of feudal dues; also the land itself.%? 

DEVISABLE. Capable of being devised.** 

DEVISAVIT VEL NON. In practice, the name 


[18 C)J.] 1038 


of an issue sent out of a court of chancery, or one 
which exercises chancery jurisdiction, to a court 
of law, to try the validity of a paper asserted and 
denied to be a will, to ascertain whether or not the 
testator did devise, or whether or not that paper 
was his will.®4 

DEVISE.®* Primarily, the term signifies a di- 
viding or division.*° In legal parlance it has a well 
defined meaning,*’ usually employed to denote a gift,’ 
by a person’s last will and testament, of real es- 
tate or an interest therein.°8 

In criminal law. As understood in the law of 
crimes or torts, ‘‘to devise’’ conveys the idea of be- 
ing devious, contriving, disingenuous;* of a scheme, 
machination, intrigue, or plan whose appearance dif- 
fers from the reality; of an artifice, a trick, false 
pretense or token," 

DEVISEE.”? In its primary sense, used as mean- 
ing a person separated;*? designated.’ In its tech- 
nical sense, a person to whom lands or other real 
estate is devised by will.76 

PE ROR. A giver of lands or real estate by 
will, 


Packing Co. v. U. S.,' 209 U.S. 56, | Pa. 148, 150. 67. People’s Trust Co. v. Smith, 30 
71, 28 SCt 428, 52 L. ed. 681; Hen- [c] “Often a scheme to de-|NYS 342, 343, 31 AbbNCas 422. 
derson vy. State, 59 Ala. 89, 91; State | ceive.’—Webster D. [quot State v. 68. See Wills [40 Cyc 994]. 
v. Smith, 82 Minn. 342, 345, 85 NW | Smith, 82 Minn. 342, 345, 85 NW 12]. “Appoint” distinguished see Ap- 
12]; Portis v. State, 27 Ark. 360, 362; | To same effect London Realty Co. v.|point 4 C. J. p 1402 note 37 [b]. 
Collins v. State, 38 Ind. A. 625, 78 | Reordan, 148 App. Div. 854, 859, 133 “Convey” distinguished see Con- 
NE 851, 852. NYS 595. See also Devise post this| vey 13 C. J. p 896 note 67 [a], [bl]. 
48. Portis v. State, 27 Ark. 360, | page; Usury [39 Cye 1057]. [a] “Direct” synonymous.—‘“‘The 
362 56. Webster D. [quot State v.]| expression ‘devise the land to be sold 


49. Armour Packing Co. v. U. S., 
209 U. S. 56, 71, 28 SCt 428, 52 
L. ed. 681. it 

50. Webster D. [quot Armour 
Packing Co. v. U. S., 209 U. S...56, 
71, 28 SCt 428, 52 L. ed. 681; Hen- 
derson v. State, 59 Ala. 89, 91; State 
v. Smith, 82 Minn. 342, 345, 85 NW 
12; State v. Blackstone, 115 Mo. 424, 
427, 22 SW 370]; Collins v. State, 38 
Ind. A. 625, 78 NE 851, 852. 


is said: 


imagined a 
Psalms xxi’’’)] 
57. 


[a] “Trick” 


Smith, 82 Minn. 342, 345, 85 NW 12; 
Crow v. State, 6 Tex. 334, 336 (where 
“Te disappointeth the 
devices of the crafty.’ Job, v. 
mischievous 


Baxter v. Ellis, 111 N. C. 124, 
127, 15 SE 938, 17 LRA 382. 

compared.—State v. 
Shh 82 Minn. 342, 345, 85 NW 


by my executors,’ which probably 
meant nothing more than ‘direct the 
land to be sold by them,’ as a devise 
of the land to the executors.” Fere- 
bee v. Procter, 19 N. C. 4389, 444. 
| [b] “Iheave” compared. — serebee 
v. Procter, 19 N. C. 489, 444. 
69. Stockton v. U. S., 205 Fed, 462, 
464, 123 CCA 530, 46 LRANS 936. 
70. Stockton v. U. S., 205 Fed. 462, 
464, 123 CCA 530, 46 LRANS 936. 


‘They 
device. 


[a] Applied to fishing tackle— | 58, Escriche Diccionario. 71. Stockton v. U. S., 205 Fed. 462, 
In re Yell, 107 Mich. 228, 229, 65 59. Whitney v. Carter, 29 F. Cas. | 464, 123 CCA 530, 46 LRANS 936. 
NW 97. No. 17,583. See also Device ante p 1032. % 

{b] “Device for taking fish.”— 60. Black L. D. 72. Devisee: 

Maw v. Holloway, [1914] 3 K. B. 61. Wharton L. Lex. Generally see Wills [40 fagie 994]. 


594, 

51. Webster D. [cit Crow v. State, 
6 Tex. 334, 336]. 

52. Webster D. [quot State v. 
Smith, 82 Minn. 342, 345, 85 NW 12]. 

[a] “Substitute” distinguished. — 
Henderson vy. State, 59 Ala. 89, 91. 

53. Webster D. [quot Armour 
Packing Co. v. U. S., 209 U.S. 56, 71, 
28 SCt 428, 52 L. ed. 681; Henderson 
v. State, 59 Ala. 89, 91]; Collins v. 
State, 38 Ind. A. 625, 78 NE 851, 852. 

54. Webster D. [quot Armour 
Packing Co. v._U..S.,'209 U.S. 56,1, 


28 SCt 428, 52 L. ed. 681; State v. 
Segie 82 Minn, 342, 345, 85 NW 
121. 

55. Webster D. [quot State v. 


Smith, 82 Minn. 342, 345, 85 NW 12]. 

[a] Applied to acts of labor or- 
ganization.—‘“‘We use the word ‘de- 
vice’ here as applicable to cases like 
that of Sherry v. Perkins, 147 Mass. 
212, 17 NE 307, 9 AmSR 689, in 
which it appeared that parties be- 
longing to a labor organization dis- 
played and maintained certain ban- 
ners in front of the plaintiff’s place 
of business for the purpose of de- 
terring workmen from remaining in 
or entoring his sevice.” Arthur v. 
Oakes, 63 Fed. 310, 320, 11 CCA 209, 
25 LRA 414, 

{[b] “Device for the transportation 
of freight or passengers.”—The term 
_ as used in the act of June 7, 1879, 
imposing a tax on every company 
leasing to or from another corpora- 
tion, company, or limited partnership 
any device for the transportation of 
freight or passengers, includes pal- 


ace cars and sleeping cars, as the 
primary purpose of such cars is the 
transportation of passengers. 
man’s Palace Car Co. v. Com., 


Pull- 
107 


62. Escriche Diccionario. 
63. Black L. D. [cit 2 Blackstone 
Comm. p 873; 1 Powell Dev. p 165]. 
[aj] “Descendible” synonymous.— 
The words “devisable” and ‘‘descend- 
ible” are convertible terms, so that, 
where a contingent remainder is de- 
scendible, it is also devisable. Col- 
lins v. Smith, 105 Ga. 525, 31 SE 
449, 451; Varick v. Jackson, 2 Wend. 
(N._Y.) 166, 1838, 19 AmD 571; King 
v. Guild, 2°'Tenn, Ch, A. 190, 195. 
64, Black L. D. See generally 
Wills [40 Cyc 1323]. 
65. Devise: 
Generally see Wills [40 Cyc 994]. 
Constructive trust see Trusts [39 
Cyc 177; 191). 
Contract to make: 
Generally see Wills [40 Cyc 1068]. 
Specific performance see_ Specific 
Performance [36 Cyc 735]. 
Executory devise: 
Defined see Estates. 
Subject to: 
Execution see Executions [17 Cyc 
Rule against perpetuities 
Perpetuities [30 Cyc 1479]. 
Sale see Vendor and Purchaser 
[39 Cye 1213]. 
Reformation of instrument on see 
Reformation of Instruments [34 
aes 955]. 


ey 
pigsty. see Charities 11 C. J. p 


Manumitted slave see Slaves [36 
Cye 491]. 

Religious society see Religious So- 
cieties [34 Cye 1151]. 

United States see United States [39 
Cyc 729]. 

66. Clark v. Hornthal, 47 Miss. 

434, 486. 


see 


Alien as see Aliens §§ 18, 
Interest subject to execution see Ex- 
ecutions [17 Cye 983]. 
Liability for firm debt see Partner- 
ship [30 Cyc 639]. 
Necessary party: 
To compel conveyance see Spe- 
cific Performance [36 Cye 765]. 
To enforce vendor’s lien see Vend- 
or and Purchaser [39 Cyc 1858]. 
Of deceased partner see Partnership 
[30 Cyc 627]. 
herution money see Partition [30 Cye 
8]. 


Purchaser from see Vendor and Pur- 
chaser [39 Cyc 1478]. 

Purchaser under testamentary pow- 
er of sale see Powers [31 Cyc 
1151]. 

Right to subrogation see Subroga- 
tion [37 Cye 392]. , 

See also Devise ante this page; De- 
visor post this page. 

73. Lamont v. Grand Lodge I. L. 
H., 31 Fed. 177, 179 [quot Nye. v. 
Grand Lodge A. O. U. W., 9 Ind. A. 
131, 36 NE 429, 436]. 

74, Lamont v. Grand Lodge I. L. 
H., 31 Fed. 177,179 [quot Nye. v. 
Grand Lodge A. O. U. W., 9 Ind. A. 
131, 36 NE 429, 436], 

[a] Beneficiary in life insurance 
pote Oana v. Royal League, 184 
TWAS fh, 9 

75. See Wills [40 Cyc 994]. 

[a] “Remainderman” distinguished. 
—Pryor v. Winter, 147 Cal. 554, 559, 
82 P 202, 109 AmSR 162. 

{b] “Trustee” distinguished. — 
Smith v. Grant, 15 S. C. 136, 147. 

76. See Wills [40 Cyc 997]; Bur- 
rill L. D. [cit 1 Powell Dev. ec 5; 
1 Stephen Comm. p 5441. See also 
Devise ante this page; Devisee ante 
this page. 
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DEVOLUCION. In Spanish law, restitution or 
delivery.”* 

DEVOLUTION. The transfer or transition from 
one person to another of a right, liability, title, 
estate, or office.*® 

Devolution of liability. A statutory term which 
contemplates a case wherein there is a transfer, not 
only of the interest of defendant in the property in 

‘eontroversy, but also an assumption of the burdens 
relating thereto.” 

DEVOLUTIVE APPEAL. One which does not 
suspend the execution of a judgment appealed 
from.®° 

DEVOLUTIVO. In Spanish law, a term desig- 
nating that form of appeal which leaves in full force 
the judgment complained of; opposed to ‘‘suspen- 
sivo’’ in which execution is suspended.*? 

DEVOLUTO. In Spanish law, that which is ac- 
quired by right of devolucion; also the pope’s pro- 
vision for a benefice, vacant on account of some il- 
legality.®? 


DEVOLVE.®* To transfer from one person to an-: 


other;8* to deliver over;8> to hand down.’ It im- 
plies a result without the intervention of any volun- 
tary actor.8* Instances of its appropriate use are 
found when speaking of the succession of estates 
upon death, or upon a change of official incum- 
bents;§° also in proceedings in bankruptey or insol- 
veney, where, by the act or operation of law, the 
estate of the bankrupt devolves upon his assignee.®® 

DEVOTE. To set apart,®° 

DEVULCANIZATION. The process of treating 
vulcanized rubber waste, consisting in submerging 
the ground rubber waste in a dilute alkaline solu- 
tion, and in heating the mixture to a high tempera- 
ture and maintaining that heat for a long period, 
at the same time preventing any considerable evapo- 
ration of the solution.® 

DE WARRANTIA CHARTA. A writ of war- 
ranty of charter, which lay for him who was en- 
feoffed, with clause of warranty, in the charter of 
feoffment, and was afterward impleaded in an as- 
size or other action in which he could not youch or 
eall to warranty, in which case he might have this 
writ against the feoffor, or his heir, to compel him 
to warrant the land unto him.°? 


77. Escriche Diccionario. See also] (where it is said: 


“The word is itself 


DEVOLUCION—DIA 


DE WARRANTIA DIEI. A writ that lay where 
a man had a day in any action to appear in proper 
person, and the king at that day, or before, employed 
him in some service, so that he could not appear at 
the day in court.®* 

DEXTRINE. A food produced by subjecting 
starch to a heat of between 170° to 200° centigrade. 

White dextrine. A food product made by treating 
starch with an acid vapor in such a way that the 
granules are disintegrated, and the mass becomes 
more gelatinous.® 

DEXTRO. In Spanish ecclesiastical law, the space 
immediately surrounding a church, the products of 
which belonged to the ecclesiastics, and which also 
afforded an asylum fo~ offenders.®® 

DEZMATORIO or DEZMERIA. In Spanish law, 
the territory belonging to each church or parish for 
the payment of diezmos or tithes.®” 

DHOLL. A round skein of yarn, wound together 
and tied up, about thirty inches long and five in 
diameter, thick at,one end and narrow at the 
other.®® 

DIA (from Latin ‘‘dies,’’ day). In Spanish law, 
the day is either natural or civil, the former being 
the period during which the sun remains above the 
horizon.°®? 

Dia civil is a period of twenty-four hours, and 
it is in this sense that the term is understood in 
legal parlance.+ 


Dia critico. The day on which some important 
matter is decided.? 
Dia diado. The day fixed precisely in advance 


for some transaction.® 

Dia de descanso. The day of payment for ve- 
hicles and beasts of burden on the road; also a 
holiday, and hence, a day, of rest.* 

Dia de indulto. The day, usually preceding a holi- 
day, upon which it is the custom to grant pardons 
for serious offenses.® 

Dia feriado. Holiday, on which courts are closed 
and business suspended. Such are the special feast 
days of the church.® 

Dia festivo. Sunday, and any other day set apart 
by the church to observe some mystery or the mem- 
ory of a saint, with the celebration of mass and ab- 
stention from labor.* 


Delivery ante p 795; Restitution [34 
Cyc 1678]. 

78. Black L. D. See also Abate- 
ment, and Revival §§ 221-223; and 
generally Descent and Distribution 
ante p 795. 

79. Owen v. Homeopathic Mut. 
a Ins. Co., 56 Hun 455, 456, 10 NYS 


80. State v. Allen, 51 La. Ann. 
1842, 26 S 434, 486. See Appeal and 
Error §§ 1232, 1391 et seq. 

81. Escriche Diccionario. See also 
Appeal and Error §§ 1232, 1391 et 
seq. 

82. Escriche Diccionario. 

83. See also Devolution post this 
page; and generally Descent and Dis- 
tribution ante p 795. 


84. Webster. D. [quot Peo. v. 
Hayes, 163. App. Div. 725, 149 NYS 
250; 2581. 

85. Webster D. [quot Peo. v. 
Hayes, 163 App. Div. 725, 149 NYS 
250, 253]. 

86. Webster D.'! [quot Peo 


tae 
Hayes, 163 App. Div. 725, 149 NYS 
250, 253]. 

[a] Applying only to heirs.—Mat- 
ter of Booth, 16 Ont. 429, 431. 

87. Francisco v. Aguirre, 94 Cal. 
180, 185, 29 P 495 [quot Babcock v. 
Maxwell, 29 Mont. 31, 35, 74 PB 64] 


uc= 


of intransitive signification, and does 
not include the result of an act which 
is intended to produce a particular 
effect’’). 

[a]. An estate is said to ‘“de- 
volve” upon another when by opera- 
tion of law, and without any volun- 
tary act of the previous owner, it 
passes from one person to another; 
but it does not devolve from one 
person to another as the result of 
some positive act or agreement be- 
tween them. Francisco v. Aguirre, 
94 Cal. 180, 185, 29 P 495 [quot San 
Jose First Nat. Bank v. Menke, 128 
Cal. 103, 108, 60 P 675; Babcock v. 
Maxwell, 29 Mont. 31, 35, 74 _P 64]. 

88. Francisco v. Aguirre, 94 Cal. 
180, 184, 29 P 495 [quot Babcock v. 
ie 29 Mont. 31, 35, 74 P 64]. 

a 
The words as used in letters patent 
were held to mean that “the estate 
shall immediately pass over to that 
person in the series to whom the 
succession is to devolve,” and not 
that “the man upon whom the suc- 
cession is to devolve is to become 
the next person in the succession.” 
Cope v. De la Warr, L. R. 8 Ch. 
Bee. 993. 

89. Francisco v. Aguirre, 94 Cal. 
180, 184, 29 P 495 [quot Babcock v. 


“Succession shall devolve.”— 


Maxwell, 29 Mont. 31, 35, 74 P 64]. 
90. Grand Lodge ‘of ‘Masons V. 
age 84 Vt. 202, 208, 78 A 


91. Philadelphia .Rubber .Works 
Co. v. Portage Rubber Co., 227 Fed. 
623, 627 (where it is said that the 
process results in a more or less per- 
fect restoration of vuleanized rubber 
to a state in which it may be used 
as crude rubber is used). 


92. Black L. 

93. Black L. D. 

94. Cerealine Mfg. Co. v. Bates, 77 
Fed. 970, 974. 


95. Morningstar v. U. S., 159 Fed. 
287, 288. 

96. Escriche Diccionario, 

97. Escriche Diccionario. 

98. The Dunbritton, 73 Fed. 352, 
355, 19 CCA 449. 

99. Pscriche Diccionario. 
Day Lt CAT. 

1. Spain.—Civ. Code art 7. 

Philippine.—Civ. Code art 7. 

Porto Rico.—Civ. Code § 8. 

[a] In Roman Law it was known 
s ‘dies civilis.’’ 

2. Escriche Diccionario. 

3. Escriche Diccionario. 

4 Escriche Diccionario. 

5. Escriche Diccionario. 

6. Escriche Dicionario. 

7. Escriche Diccionario. 


See also 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wring 


DIA—DICE ° 


Dias de cortesia. Days of grace formerly allowed 
on negotiable instruments, but now abolished.® 

Dias de tribunales. Days on which courts hold 
open sessions.° 

Dias juridicos. Days on which the courts are 
open for the administration of justice,t® in con- 
tradistinction to ‘‘dias feriados’’ and ‘‘dias festi- 
vos.”’ 

Dias utiles are similar to ‘‘dias juridicos’’ and 
are used in opposition to ‘‘dias continuos,’’ which 
follow without the interruption of holidays.1 

A Greek word, also, meaning through ;?? between.1* 

DIABETES. Diabetes is commonly known as a 
disease of the kidneys, although primarily a disease 
of nutrition, and not necessarily affecting their 
structure in its early stages.1* 

DIADUCTION. A connection in life, or between 
living bodies and inanimate things, congenerous to 
the connection between electrified bodies.'® 

DIAGNOSE.*® As used in pathology the word 
means to determine the diagnosis of ;17 to ascertain,14 
as a disease from its symptoms.1® The word, 
etymologically and in its general interpretation, sig- 
nifies a discrimination, a passing of judgment, as to 
physical conditions.?° 

DIAGNOSIS.21. The word is derived from the 
Greek prefix ‘‘dia,’’ meaning between, and ‘‘gigno- 
skein,’’ which signifies to know thoroughly,?? or to 
distinguish,?* or to discern.?* Hence, in its primary 
sense the word is used to designate a distinguish- 


ing between things,”® or a definition.?¢ 
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from its symptoms ;?" the art or act of recognizing 
the presence of disease from its designs or symp- 
toms and deciding as to its character;?° the determi- . 
nation of the nature of a disease as well as of a con- 
dition of the organ or tissues affected.29 

DIAGONAL. As a noun. A right line drawn 
from one angle to another not adjacent of a figure 
of four or more sides and dividing it into two 
parts.®° 

As an adjective. Joining two not adjacent 
angles of a quadrilateral or multilateral figure ;%* 
running across from corner to corner;*? crossing 
at an angle with one of the sides.?3 

DIAGRAM.** An illustrative figure giving only 
the outlines or a general scheme, not an exact 
representation, of the object;%° an illustrative out- 
line of a tract of land, or something else capable 
of linear projection, which is not necessarily in- 
tended to be perfectly correct and accurate.®® 

DIAMETER. The term is derived from ‘‘dia,’’ 
through, and ‘‘metron,’’ measure, and means _pri- 
marily the measure through.®7 A right line passing 
through the center of a body, as a circle, coni¢ sec- 
tion, sphere, cube, ete., and terminated by the oppo- 
site boundaries.?® 

DIAMOND.®?® 

DIARY.* 

DIAZOTIZE. To unite two nitrogen atoms to a 
hydrocarbon radical, and to form a diazo com- 
pound.*t A repetition of the process, or rediazoti- 
zation, forms a diazo compound.*? 


In pathology it means the recognition of a disease | DICE. Small cubes used in gaming, or in deter- 

8. Escriche Diccionario. 218 U. S. 178, 30 SCt 644, 54 L. ed.| NW 855]. 

9. Hscriche Diccionario. 987). He, like others, must_ begin 32. Webster D. [quot Semerad v. 

10. Escriche Diccionario, by a diagnosis.’” Peo. v. Jordan, | Dunn County, 35 N. D. 437, 447, 160 

11. Escriche Diccionario. 172 Cal. 391, 399, 156 P 451. NW _ 855]. 

12. Strickland v. Richardson, 135 20. Martin v. Baldy, 249 Pa. 253, 33. Webster D. [quot Semerad v. 
Ga. 518, 69 SE 871, 872; Dis. op. State | 263, 94 A 1091. Dunn County, 85 N. D. 487, 447, 160 
v. Williams, 146 N. C. 618, 638, 61 SE 21. See also Diagnose ante this| NW 855]. i 
61, 17 LRANS 299, 14 AnnCas 562. page; Physicians and Surgeons [30 34. Diagram: 

13. Peo. v. Jordan, 172 Cal. 391, | Cyc i Competency as evidence see Evidence 
398, 156 P 451. 22. Peo. v. Jordan, 172 Cal. 391, [17 Cye 412]. 

14. New York L. Ins. Co. v.|398, 156 P 451. Expense of see Costs § 271. 

Fletcher, 117 U..S. 519, 521,.6 SCt 23. Peo. v. Jordan, 172 Cal. 391,] Or plat of survey of public land see 
837, 29 L. ed. 934. See also Life] 398, 156 P 451. : Public Lands [32 Cye 800]. 
Insurance [25 Cyc 815]. 24. Peo. v. Jordan, 172 Cal. 391, | Use by: 

15. Animarium Co. v. Filloon, 98 | 398, 156 P 451. Counsel to illustrate remarks to 
Fed. 103, 105. 25. Peo. v. Jordan, 172 Cal. 391, jury see Trial [38 Cye 1484]. 

16. See also Diagnosis post. 3987*156" RP 451. Jury, after submission of case see 

17. Century D. [quot Peo. v. Jor- 26. Peo. v. Jordan, 172 Cal. 391, Trial [38 Cyc 1836]. 
dan, 172 Cal. 391,398; 156 P 451].| 398, 156 P 451. Witness to explain testimony see 

18. Century D. [quot Peo. v. Jor- 27. Peo. v. Jordan, 172 Cal. 391, Witnesses [40 Cyc 2415]. 
dan, 172 Cal. 391, 398,'156 P: 451]. | 398, 156 P 451. 35. Century D. 

19. Century D. [quot Peo. v. Jor- 28. Standard D.; Webster D. [both 36. Burton v. State, 115 Ala. 1, 
dan, 172 Cal. 391, 398, 156. P 451]. |quot State Bd. Medical Examiners] 9, 22 S 585; Shook v. Pate, 50 Ala. 

[a] A part of the practice of med-|y. Freenor, 47 Utah 430, 445, 154 P| 91, 92. 
icine.—‘It is argued that diagnosing | 941, AnnCas1917E 1156. 87. Strickland v. Richardson, 135 


is merely ‘guessing,’ but that is only 
partially true. It is a matter of 
common knowledge that in the pres- 
ent development of microscopy, 
chemistry, bacteriology, radiography, 
and kindred sciences, there are some 
diseases which may be detected with 
absolute certainty by the accom- 
plished diagnostician. To diag- 
nose a case is as much a part of the 
practice of medicine as the drawing 
of pleadings or the giving of advice 
are parts of the practice of law. . . 
The supreme court of the United 
States has declared diagnosis to be 
a part of the practice of the healing 
art, even in systems of treatment 
which do not deal with administra- 
tion of remedies, but with mechanical 
adjustment of parts of the human 
body. In Collins v. Texas, 223 U. S. 
288-296, 82 SCt 286, 56 L. ed. 439, 
Mr. Justice Holmes, speaking for the 
court, said: ‘The plaintiff in error 
professes, aS we understand it, to 
help certain ailments by scientific 
manipulation affecting the nerve cen- 
ters. It is intelligible therefore that 
the state should require of him a 
scientific training. (Dent v. West 
Virginia, 129 U. S. 114, 9 SCt 231, 
82 L. ed. 623; Watson v. Maryland, 


wa 


29. International Enc. [quot State 
Bd. Medical Examiners v. Freenor, 
47 Utah 430, 445, 154 P 941, AnnCas 
1917E 1156]. 

[a] Some authorities add (1) that 
the determination is based upon 
knowledge and experience, since in- 
telligent treatment may only follow 
correct diagnosis. Peo. v. Jordan, 
172 Cal. 391, 398, 156 P 451. (2) But 
by others it has been called, at the 
best, little more than a guess en- 
lightened by experience. Griswold v. 
New York Cent., etc., R. Co. 115 
N. Y. 61, 64, 21 NE 726, 12 AmSR 
775 [quot Swan v. Long Island R. 
Co., 29 NYS 337, 338]. (3) It may 
be said, however, that diagnosis is 
aS much a part of the practice of 
medicine as is the administration of 
remedies, and it is a vastly more 
important branch thereof because, 
generally speaking, the treatment of 
disease is governed by the practi- 
tioner’s theory regarding its cause. 
Peo. v. Jordan, 172 Cal. 391, 398, 156 
P 451. 

30. Webster D. [quot Semerad v. 
Dunn County, 35 N. D. 487, 447, 160 
NW 855]. 

31. Webster D. [quot Semerad v. 
Dunn County, 35 N. D. 437, 447, 160 


Ga. 513, 514, 69 SE 871. 

38. Strickland v. Richardson, 135 
Ga. 518, 514, 69 SE 871. 

[a] As applied to a cylindrical 
body, it means the thickness of such 
body as measured on a diameter of 
a cross section made perpendicular 
to the axis. Strickland v. Richard- 
son, 135 Ga. 512, 514, 69 SE 871. 

89, Diamond: 

As asset see Hxecutors and Adminis- 
trators [18 Cye 173]. 

Exemption from execution see Ex- - 
ecutors and Administrators [18 Cye 
1427]. 

Husband's liability for purchase of 
rad Husband and Wife [21 Cye 
1219]. : 

Included within meaning of term 
“jewel” see Jewel [23 Cyc 374]. 

Purchase price of, as chargeable to 
wife’s separate estate see Husband 
and Wife [21 Cyc 1447]. 

40. Diary: 
Competency as evidence see Evi- 

dence [17 Cye 373]. 

Use of by witness to refresh memory 
see Witnesses [40 Cye 2454]. 


41. Matheson v. Campbell, 69 Fed. 
597, 600. 
42. Matheson, v. Campbell, 69 Fed. 


597, 600. 
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mining by chance.*® 

DICTAMEN. In Spanish law, the written opin- 
ion of a lawyer or law officer on a legal question sub- 
mitted to him for resolution.** 

DICTATE. To tell another what to write;*® to 
pronounce, word by word, what is designed to be 
written by another;*® to declare with confidence ;* 
to indieate;*8 to show another something of author- 
it 7 49 

In civil law, and in Louisiana, the term is used in 
a technical sense in reference to a nuncupative will, 
and means to pronounce orally what is destined to 
be written at the same time by another.®° 

DICTATOR. One whose credit or authority en- 
ables him to direct the opinion or conduct of an- 
other; a magistrate invested with unlimited power, 
and created in times of national distress and peril.>? 

DICTIONARY. A lexicon;*® a wordbook.®* 

DICTUM.® 

DID. In legal parlance, the word is principally 
used in indictments as an auxiliary with other verbs, 
as in the phrases ‘‘did an assault,’’ 5° ‘‘did assault, 
beat and maltreat,’’5? ‘‘did carnally know and 
abuse,’’ 58 ‘‘did commit fornication,’’®® and ‘‘did 
shoot.’?®° Sometimes used .as_ equivalent to 
‘twould.’’ 61 

DIE. A piece of metal on which is cut a device 
which by pressure is to be placed upon some softer 
body.®? 

DIEM CLAUSIT EXTREMUM. A writ which 
formerly lay on the death of a tenant in eapite, to 
ascertain the lands of which he died seized, and re- 
elaim them into the king’s hands.°* Also a writ 
awarded out of the exchequer after the death of a 

43. Webster D. [quot White v. [a] 
State, 87 Ind. A. 95, 76 NB 554, 555). 
See also Backgammon 6 C. J- p 878; 


Gaming [20 Cyc 884]. 


44, Escriche Diccionario. See also] ever heard of. 


“Dictionaries do not give to 
words their meaning. The meaning 
of most of our words were given by 
usage long before dictionaries were 
All that the diction- 


DICE—DIETA 


crown debtor, the sheriff being commanded by it 
to inquire by a jury when and where the crown 
debtor died, and what chattels, debts, and lands he 
had at the time of his decease, and to take and 
seize them into the crown’s hands.** 

DIENTE (arrendar 4). In Spanish law, the act 
of leasing the pasture lands of a town with the 
condition that the town herd shall be permitted to 
graze there.® 

DIES DOMINICUS NON EST JURIDICUS.** 
ame INCEPTUS PRO COMPLETO HABE- 
an INCERTUS PRO CONDITIONE HABE- 

DIES INTERPELLAT PRO HOMINE.® 

DIES JURIDICUS. In the civil law, a term used 
to denote the days for legal purposes or judicial 
proceedings.”° 

DIES NON. An abbreviation of the phrase ‘‘ dies 
non juridicus,’’ 7+ universally used to denote nonju- 
dicial days—days during which the courts do not 
transact any business—as Sunday or the legal holi- 
days.72 

DIES NON JURIDICUS. A term employed by 
the civilians to designate the days in which judicial 
proceedings are prohibited.’* Generally such days 
are recognized with the exception of Sunday, and 
there is no reason for their augmentation.’* 

DIET (from Latin ‘‘dies,’’? day). The imperial 
parliament of Germany, consisting of the Bundes- 
rath or federal council and the Reichstag or popu- 
lar branch. It is without any real control over the 
cabinet.7® 

DIETA. In Spanish law, the daily stipend of a 
School Dist. No. 8, 88 N. J. Eq. 420, 
422; State v. Ricketts, 74,N. C. 187, 
193; ovals v. Harrison, 99 Tenn. 


128, 129, '41 SW 333, 68 AmSR 824; 
Dakin’s Case, 2 Saund. 290a, 291a, 


Opinion [29 Cye 1499]. 
int] adler ck v. Flinn, 49 N. C. 


Hamilton yv. Hamilton, 6 Mart. 
(Za.) 148, 145. 
ee lei v. Flinn, 49 N. C. 


ogularshall v. Flinn, 49 N. C. 
49. | Marshall, v. Flinn, 49 N. C. 


199, 3 

[a] “Dictating is the rule of the 
army, not of liberty; it is the de- 
struction of . individuality.” De- 
Tocqueville Civil Liberty and Self 
Government ec 21 [quot Peo. v. Hurl- 
but, 24 Mich. 44, 99, 9 AmR 103]. 

50. Prendergast v. Prendergast, 
16 La. Ann. 219, 220, 79 AmD 575 
{quot Theriot, Suce., 14 La. 611, 618, 


ti39) 471] See also Wills [40 Cye 
51. Marshall v. Flinn, 49 N. ©. 
199, 205 


52. Black L. D. 

53. Webster Int. D. 

{a] “The dictionary definition of a 
term is frequently the mere air of 
the music which the accused has 
attempted to execute with variations. 
Frequently, too, the variations are so 
luxuriant and ingenious, that the air 
is much disguised, and to hum it 
over from the bench is but. little 
assistance to the jury in following 
the real performance. It is something 
easier for an offender to baffle the 
dictionary than the penal code, for 
the former is perplexed with verbal 
niceties and shades of meaning, while 
the latter grasps in'‘'a broad, practi- 
cal way at the substantial transac- 
tions of men.’’ Minor vy. State, 63 
Ga. 318, 321 [quot Williams v. State, 
des Ga. 511, 527, 28 SE 624, 39 LRA 


af 
54. Webster Int. D. 


ary does is to chronicle that which 
has been done. They are added to 
and different meanings are given to 
the same as the word comes to be 


used in a different sense.” State v. 
Olson, 26 N. D. 304, 322, 144 NW 
661, LRA1918B 975. 
55. See Courts § 344. 
. Hase v. State, 74 Nebr. 493, 


56 
495, 105 NW 253. 
“er State v. Edwards, 19 Mo. 674, 


58. Snyder v. State, 92 Oh. St. 
167, 171, 110 NE 644. 

State v. Dana, 59 Vt. 614, 622, 
10 A 727. 

60. McHugh v. Terr., 17 Okl. 1, 
86 P 438, 484; Heatley v. Terr., 15 
Okl. 72, 78 P 79, 80. See also Indict- 
ments and Informations [22 Cye 292]. 

61. Manny v. Glendinning, 15 Wis. 
50, 52 (where “did not do good work” 
were held to be the equivalent of 
“would not do good work’’). 

62. Rubber-Coated Harness Trim- 
ming Co. v. Welling, 97 U. S. 7, 10, 
24 L. ed. 942. To same effect State 
v. Griffin, 18 Vt. 198, 201. See also 


Counterfeiting § 38. 

63. Black L. D. 

64. Black L. D. [cit 4 Stephen 
Comm. pp 47, 48]. See generally 


Escheat [16 Cye 548]. 

65. Escriche Diccionario. 

66. A maxim meaning “Sunday is 
not a day for judicial or legal pro- 
ceedings.” Broom Leg. Max. [cit 
Code Litt. p 135a]. See also Day 
17 C. J. p 1131; and generally Sun- 
day (87 Cyc 535]. 

{a] Applied or quoted in the fol- 
lowing cases: Ecker v. New Windsor 
First Nat. Bank, 64 Md. 292, 294, 1 A 
849; Johnson v. Day, 17 Pick. (Mass.) 
106, 109; Pearce v. Atwood, 13 Mass. 
324, 347; State v. Green, 37 Mo. 466, 
470; McEvoy v. Hudson County 


85 Reprint 1077. 
67. A maxim meaning “A day be- 


gun is held as complete.” Wharton 
L. Lex. 
[a]. Applied in: Bemis v. Leon- 
aS 118 ass. 502, 505, 19 AmR 
68. A maxim meaning “An uncer- 


tain day is held as a condition.” 
Wharton L. Lex. 
_69. A maxim meaning “The ar- 
rival of the day of payment is a 
sufficient demand from the person 
owing.” Morgan. Leg. Max. [cit 
Trayner Leg. Max.]. 

has no appli- 


“The maxim . 
cation to penalty.” Jennings-Hey- 
wood Oil Syndicate v. Haussiere- 
Latreille Oil Co., 119 La. 793, 44 S 
481, 509. 

70. Didsbury v. Van Tassell, 56 
Hun 423, 425, 10 NYS 32 


71. See Dies Non Juridicus post 
this page. 
72. Havens v. Stiles, 8 Ida. 250, 


255, 67 P 919, 101 AmSR 195, 56 
LRA 736, 1 AnnCas 277. 

[a] “Legal holiday” synonymous. 
—The words “legal holiday” and 
“dies non’ are convertible terms. 
State v. Duncan, 118 La. 702, 43 S 
Be 287, 10 LRANS 791, 11 AnnCas 


73. Didsbury v. Van Tassell, 56 
Hun 423, 425, 10 NYS 382. 
74. Didsbury v. Van Tassell, 56 


Hun 4238, 425, 10 NYS 32; Rex v. 
Kay, 38 N. B. 231, 233. See also 
Holidays [21 Cyc 442-445]; Sunday 


[37 Cyc 583-589]. 

75. Burgess Political Science and 
Comparative Const. L. The term has 
also applied to the parliament of 
Poland, the assemblies of the Swiss 
cantons and to ecclesiastical bodies, 
as for example the “Diet of Worms.” 
It is likewise used as a translation 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DIETA—DIG 


judge or other official acting under a special com- 
mission.‘® 

DIETING. Providing and furnishing daily food." 

DIEZMO. In Spanish law, the tenth portion; 
hence the ‘‘tithes’’ which the ehureh requires from 
the faithful,7® and which have been divided into real 
or predial, which consists of the products of the soil, 
personal, which are the products of industry, and 
mixed (mistos), which are a combination of both.”® 

DIFFERENCE. In its generic sense, as defined 
by lexicographers, as well as from its derivation, 
implies contest or contention;*® and has been de- 
fined as a disagreement;* a dispute.*? 

DIFFERENT OFFENSES, The term used in re- 
lation to the same indictment charging different 
offenses carries the idea of separate, distinct, and 
independent action in the perpetration of each.** 

DIFFERING IN PHASE. The ordinary mode 
of transmission of high potential currents of elec- 
tricity is by what is called the ‘‘multiphase sys- 
tem.’’? Technically this consists of ‘the use of two 
or more alternating currents of equal period, but 
differing in phase; and the latter term used in this 
connection means that the two alternations or cur- 
rent waves do not come together, but one after, or 
at a different time from, the other.®* 

DIFFICILE EST UT UNUS HOMO VICEM 


of the official name of the Japanese | “differences” 


which may arise be- 


[18C.J.] 1087 


DUORUM SUSTINEAT.® t 

DIFFICILEM OPORTET AURUM HABERE AD 
CRIMINA.*¢ 

DIFFICULT AND EXTRAORDINARY.®* 

‘DIFFICULTY. That which occasions labor or 
perplexity, and requires skill and perseverance to 
overcome, solve, or achieve;*§ a controversy;%® a 
falling out;®° a physical encounter.®! The term, as 
appheable to what transpires between parties, when 
it results in some breach of the peace or more fla- 
grant violation of law, is in general use and well 
understood by all classes.°? It is of constant appli- 
cation in legal proceedings and in the reports of 
adjudicated cases, and is expressive of a group or 
collection of ideas that cannot, perhaps, be imparted 
so well by any other term.% 

Difficulty with the head: A term which has been 
judicially interpreted to mean mental unsoundness 
or some derangement of the head or brain. 

DIG. A term, the technical meaning of which im- 
plies. exeavating,®® and which may not, where the 
context is considered, apply to open quarrying and 
blasting.°> Something more than a mere license or 
privilege may be intended by the use of the word 
in certain connections.°7 Also an abbreviation of 
*¢digest.’? 98 

‘‘Digging gold’’ has been said to be a term sus- 


ed guilty to a simple assault and 


parliament. 

76. WEscriche Diccionario, 

77. Cook County v. Gilbert, 146 
Ill. 268, 278, 88 NE 761 (where in 
construing a statute providing that 
the sheriff should receive for dieting 
each prisoner such compensation to 
cover the actual cost as might be 
fixed by the county board, the court 
said: “The legislature, understanding 
that it was the duty of the sheriff, 
under the law, to provide food for 
prisoners confined in the jail, gave the 
county board the right of fixing the 
price, not less than the actual cost, 
as a matter of protection to the 
county”’). 

78. Based on various Biblical 
texts, particularly Lev. ec XXVII, 30. 
The Mormon church’ maintains the 
system even more rigidly. j 

79. WPscriche Diccionario. 

80. Parl v. Howell, 14 AbbNCas 
(N. Y.) 474, 478. 

fa]. In connection with wagering 
contracts, (1) the term may be said 
to have a technical and well defined 
meaning. Parl v. Howell, 14 AbbN 
Cas (N. Y.) 474,°478 (where it is 
said: “A wager is said-to be a 
contract by which two parties agree 
that a certain sum of money or other 
thing shall be paid or delivered to 
one of them on the happening, or not 
hanpening, of an uncertain event, 
and the amount thus determined, or 
to be determined, may be called ‘dif- 
ference,’ and in one sense the differ- 
ence is the wager itself, and it 
might as well be called the bet or 
stake’). (2) But the term when used 
in this connection must have behind 
it the implication that there is some- 
thing hazarded on the issue of an 
uncertain event. Parl v. Howell, 14 
AbbNCas (N. Y.) 474, 478. See also 
Gaming [20 Cvye 921]. 

[b] As used in treaty.—A suit by 


a foreign seaman on a Swedish ves-' 


sel against such vessel, based on the 
alleged negligence of the master by 
which libelant was injured in an 
American port and compelled _ to 
leave the vessel, comes within the 
term “differences,” as used in the 
provisions of the treaty of July 4, 
1827, between Sweden and Norway 
and the United States (8 St. 352 art 
18), and that of June’ 1, 1910, be- 
tween Sweden and the United States, 
both of which vest in the consular 
officers of each country exclusive 
jurisdiction to hear and determine 


\ 


tween the officers and crews of mer- 
chant vessels of such country, either 
at sea or in port, without interfer- 
ence by the local authorities unless 
in case of breach of the peace, etc., 
and hence a court of admiralty of 
the United States is without jurisdic- 


tion. The Hster, 190 Fed. 216, 227. 
81. Fravert v. Fesler, 11 Colo. A. 
387, 538 P 288, 290 


82. Fravert v. Fesler, 11 Colo. A. 
387, 58° Pi 288, 290. 

{a] “Difference in judicial opin- 
ion” is not synonymous with ‘‘abuse 
of judicial discretion.” Day v. Don- 
ohue, 62 N, J. L. 380, 41 A 934, 935. 

83. Collins v. Com., 70 SW _ 187, 
188, 24 KyL 884. See also Indict- 
and Informations [22 Cye 


Harrison v. Detroit, etc, R. 
137 Mich. 78, 80, 100 NW 4651. 
A maxim meaning ‘It is diffi- 
should sustain 


85. 
cult that one man 
the place of two.” Wharton L. Lex. 
[cit Acton’s Case, 4 Coke pp i117a, 
118a, 76 Reprint 1107]. 

86. A maxim meaning “One should 
not lend an easy ear to criminal 
charges.” Adams Gloss. 

87. See Costs §§ 347-355. 

88. Webster Int. D. 

fa] Obstructions or difficulties.— 
Where a contract for paving casts 
upon the contractor ‘all loss or dam- 
age arising out of the nature of the 
work or from any unforeseen 
obstructions or difficulties which 
may be encountered,” the bad con- 
dition of the street necessitating ad- 
ditional material to keep the pave- 
ment up to grade is a difficulty to 
be borne by the contractor. Murdock 


v. D. C., 22 Ct. Cl. 464, 468. 
89. Ward v. Com., 103 SW 719, 
720, 31 Kyl 807 


[a] 
in a will directing that, in case any 
difficulty arises, the matter shall be 
submitted, do not mean only such as 
may arise outside the will, but will 
cover the determination of questions 
of interpretation. In re Phillips, 20 
Phila. (Pa.) 140, 1438. 

90. Ward v. Com., 103 SW 719, 
720, 31 KyL 807. 

[a] “Inevitable difficulty.” — 
O’Neill v. Owen, 17 Ont: 525, 539. 

91. State v. Ferguson, 91 S. C. 
235, 242. 74 SHE 502.: See also Sam- 
uels v. State, 25 Tex. A. 537, 538, 8 
SW 656 (where the court said: “The 


battery on said Richardson, growing 
out of the same difficulty. .. A 
number of assaults may grow out 
of or result from the same difficulty, 
and still be separate and distinct 
transactions, for which the parties 
thereto may for each transaction be 
prosecuted to conviction’). 

[a] “Difficulty with the deceased.” 
—Fraser v. State, 55 Ga. 325, 326. 

92. Gainey v. Peo., 97 Ill. 270, 279, 
37 AmR 109. 

93. Gainey v. Peo., 97 Ill. 270, 279, 
37 AmR 109 (where it is said: ‘Its 
use, therefore, avoids a great deal 
of circumlocution, which generally 
coger Nes confusion and misapprehen- 
sion’). 3 

[a] In drawing instructions, that 
or some term of similar import is 
almost indispensable, and hence it is 
uniformly used in preparing instruc- 
tions in all cases where it is applica- 
ble. Gainey v. Peo., 97 Ill. 270, 279, 
37 AmR 109. 

94. Higbie v. Guardian Mut. L: 
Ins. Co., 53 N. Y. 603, 605. See also 
Insane Persons [22 Cye 1109]. 

95. Brady v. Smith, 181 N. Y. 178, 
183, 73 NE 963, 106 AmSR 531, 2 
AnnCas 636; Sherman v. New York, 
1 N. Y. 316, 320. 

96. Brady v. Smith, 181 N. Y. 178. 
183, 73 NE 963, 106 AmSR 531, 2 
AnnCas 636. 

97. Lyman v. Arnold, 15 F: Cas. 
No. 8,626, 5 Mason 195, 200; Fair- 
child v. Dunbar Furnace Co., 128 Pa. 
485, 497, 18 A 443. 

[a] Dig a canal.—Where a liberty 
was granted in a deed “to dig a 
canal through the grantor’s land,” 
the court said: “The words are, ‘with 
liberty to dig a canal through the 
grantor’s land,’ and it is afterward 
spoken of as a ‘privilege.’ A reason- 
able interpretation of this language 
must be, that the liberty to dig the 
canal includes the right to use it, 
when dug; for without such right, 
there could be no improvement of the 
privilege, or any benefit to the 
grantees.” Lyman v. Arnold, 15 F. 
Cas. No. 8,626, 5 Mason 195, 200. 

[b] The right and privilege of 
“digging all the ore” on the grant- 
or’s land constituted an equitable 
conveyance of the ore in the land 
in fee, and the contract could not be 
construed as a mere license to take 
minerals. Fairchild v. Dunbar Fur- 
nace Co., 128 Pa. 485, 497, 18 A 443. 


bill states that defendant ‘had plead-' 98, Black L. D. (where it is said: 


1038 [18 C.J.] 


ceptible of a figurative meaning, and sometimes used 
in this manner to signify generally any mode by 
which wealth or property is obtained.®® 

DIGEST. <A collection or compilation, embodying 
the chief matter of numerous books in one, disposed 
under proper heads or titles, and usually by an 
alphabetical arrangement for facility in reference.* 

DIGESTA. The name of the second of the four 
books of Justinian’s Corpus Juris, also known as the 
Pandects; a compilation of the best opinions of Ro- 
man jurisconsults.? 

DIGNITAS SUPPONIT OFFICIUM ET CURAM, 
ET NON EST PARTIBILIS.* 

DIGNITATES REX DAT, VIRTUS CONSER- 
VAT, DELICTA AUFERUNT.* 

DIGNITY OF OFFICE. The term, in the sense 
in which it is used in the English cases® holding 
that the compensation of officers is not subject to 
assignment, does not exist in this country, and yet 
there is a dignity, or at least there should be, attend- 
ing every office, in the sense that a proper and inde- 
pendent discharge of its duties inspires respect for 
the officer and for the office.® 

DIGNITY THEREOF.’ 

DIGNUS MERCEDE OPERARIUS.® 

DIKE. A dam;° an embankment.? 
“TBut in this sense it] is always] 3. 


understood to designate the Digest 


(or Pandects) of the Justinian col-|not divisible.” 


A maxim meaning 
supposes office and charge, 
Morgan Leg. Max. 


DIG—DILIGENCE 


DILACION. In Spanish law, the period allowed 
a party to appear and make proof. When merely 
for the purpose of appearance it is termed ‘‘dilacion 
deliberatoria;’’ when granted after answer it -is 
called ‘‘dilacion probatoria.’’ 11 

DILAPIDATION. The term used, in the law of 
landlord and tenant, to signify the neglect of nec- 
essary repairs to a building, or the suffering of it 
to fall into a state of decay, or the pulling down 
of the building or any part of it.!? 

DILATATION. A medical term meaning an en- 
largement of the cavities of the heart, due to vari- 
ous causes; an enlargement and weakening of the 
muscle walls of the heart.14 

DILATIONES IN LEGE SUNT ODIOS 24.14 

DILATIO QUZ PRO JUSTITIA FACIAT AC- 
CEPTISSIMA; QUA CONTRA JUSTITIAM 
MAXIME INVISA.15 

DILATORY. Tardy,!° tending to, or causing, de- 
lay,?7 as a dilatory plea.1§ 

DILIGENCIA. In Spanish law, the service and 
execution of a judicial order.?® 

DILIGENCE.”° [§ 1] A. In General. The term 
is a relative one, incapable of exact definition, which 
must be determined by the circumstances of each 
ease.24 The law can only lay down general rules, 
“Dignity | or injuries thereto occasioned by his 


and is|ordinary negligence.” Torreson vy. 
Walla, 11 N. D. 481, 483, 92 NW 834. 


lection, that being the digest par ex- 
cellence, and the authoritative com- 
pilation. of the Roman law”). See 
also Digesta post this page. 

99. Hoyt v. Smith, 27 Conn. 63, 
67 (where it was also said: “A fine 
illustration is given by the great 
lyrical poet of England in his version 
of the thirty-ninth Psalm: ‘Some 
walk in honor’s gaudy show, Some 
dig for golden ore.” 

1. Black L. D. See also Abridg- 
ment 1 C. J. p 340; Compendium 12 
Grid) phi2243 : Compilation |} 12)! C.J. 
p 237; Hpitome; Index [22 Cye 108]; 
Summary [37 Cyc 527]; Treatise. 

[a] “The digests of English and 
American law are for the most part 
deemed not authorities, but simply 
manuals of reference, by which the 
reader may find his way to the orig- 
inal eases which are authorities. 
Far v.. Denn, 1 Burr. 361, 364, 
97 Reprint 352; Stevens v. Tyrell, 
2 eeWilss. 1,2 2, . 95 “Reprint 1653. 
Some. of them, however, which have 
been the careful work of scholarly 
lawyers, possess an independent val- 
ue as original repositories of the law. 
Bacon’s Abridgment, which has long 
been deservedly popular in this 
country, and Comyn’s Digest, also 
often cited, are examples of these. 
The earlier English digests are those 
of Statham (Hen. VI.), Fitzherbert, 
1516, Brooke, 1573, Rolle, Danvers, 
Nelson, Viner, and Petersdorf. Of 
these Rolle and Viner are still not 
infrequently cited, and some others 
rarely. The several digests by Cov- 
entry & Hughes, Harrison, Fisher, 
Jacobs, and Chitty, together with the 
subsequent annual digests of Emden 
and of Mews, afford a convenient in- 
dex for the American reader to the 
English reports. In most of the 
United States one or more digests of 
the state reports have been pub- 
lished, and in some of them digests 
or topical arrangements of the stat- 
utes. There are also digests of the 
federal statutes. The American Di- 
gest, Century Edition, covers the re- 
ports of the federal and state courts 
from 1658 to 1896; inclusive, brought 


down to cover 1906 by the Decennial 
Edition, and brought down’ to date 
by the American Digest, Key-number 
Series.” Bouvier L. D. 

2. Escriche Diccionario. 
Code 11 C. J. p 940 


See also 


[eit Halkerstine p 37]. 

4A maxim meaning 
confers honors, virtue preserves 
them, transgressions take them 
away.” Morgan Leg. Max. [cit Hal- 
kerstine p 38]. 

5. [a] Dignities are a species of 
incorporeal hereditaments, in whicha 
person may have a property or es- 
tate. Black L. D. [cit 2 Blackstone 
Comm. p 387; 1 Blackstone Comm. p 
Beh 1 Crabb Real Prop. p 468 et 
seq]. 

6. El Paso Nat. Bank v. Fink, 86 
Tex. 303, 806, 24 SW 256, 40 AmSR 
833 [quot Sanger v. Waco, 15 Tex. 
Civ. A. 424, 425, 40 SW 549]. 

7. See Indictments and Informa- 
tions [22 Cye 243]. 

gs. A maxim meaning “The laborer 
is worthy of his hire.” Morgan Leg. 
Max. [cit Lofft p 262]. 

9. Com. v. Tolman, 149 Mass. 229, 
232, 21 NE 377, 14 AmSH 414, 3 LRA 
747. See also Dam 17 C. J. p 696. 

10. Morton v. Oregon Short Line 
R. Co., 48 Or. 444, 450, 87 P 151, 120 
AmSR 827, 7 LRANS 344 (where it 
is said: ‘“[The term is synonymous 
with embankment], and when used 
to represent the means employed to 
prevent the inundation of land 
and mean a structure of earth or 
other material usually placed upon 
the bank of a stream or near the 
shore of a lake, bay, etc.,’ the ends 
of which extend across low land to 
higher ground, forming a continuous 
bulwark or obstruction to water, de- 
signed to keep it within the inclosure 
thus formed’’). See also Embankment 
[15 Cyc 485]. 

11. Escriche Diccionario. See also 
Appearances 4.C. J. p 1312. 

12. Black L. D. See also Land- 
lord and Tenant [24 Cyc 1081]. 

[a] To furnish sewer connection 
would be to furnish a new improve- 
ment or an addition of an original 
character, and not repairing a build- 
ing and would not be included in the 
meaning of the word “dilapidation.” 
as used in a lease, within a statute 
providing that “the lessor of a build- 
ing intended for the occupation of 
human beings must in the absence 
of an agreement to the contrary put 
it into a condition fit for such oc- 
cupation and repair all subsequent 
dilapidations thereof, except that the 
lessee must repair all deteriorations 


“The king 


To same effect Wall Est. Co. v. Stand- 
ee Box Coi120)!@alj, Ad#8118 91 2883p 

13. Newton v. New York, etc., R. 
vo 106 App. Div. 415, 94 NYS 825, 


14. A maxim meaning “Delays in 
law are odious.” Tayler L. Gloss. 

15. A maxim meaning “Delay or 
suspension for justice’s sake is very 
acceptable; but delay contrary to jus- 
tice is very odious.” Morgan Leg. 
Max. [cit’'Halkerstine p 38]. 

16. Webster Int. D. See also Si- 
mons v. Forster, 73 N. J. L. 338, 341, 
63 A 858 (where “dilatory creditor” 
is distinguished from “diligent credi- 


tor’) 
Webster Int. D. 

See Abatement and Revival 1 
(OF J. p 15; Equity [16 Cyc 286]; 
Pleading [31 Cyc 127, 162, 348, 427, 
527]. See also Garland Code Pr. 
(Lia.) (2d ed.) § 832 [quot Chaffe v. 
Ludeling, 34 La. Ann. 962, 965]. 

19. Escriche Diccionario. 

20. See also Care 9 C. J. p 1286; 
Delay ante p 471; Laches [24 Cye 
840]; and generally Negligence [29 
Cyc 422-424], 

21. Nord-Deutscher Lloyd v. Insur- 
ance Co. of North America, 110 Fed. 
420, 427, 49 CCA 1; Von Schmidt v. 
Bowers, 80 Fed. 121, 143, 25 CCA 328; 
Hichel v. Sawyer, 44 Fed. 845, 847; 
Brown v. Central of Georgia R. Co., 
197 Ala. 71, 72 S 366, 367; Prince v. 
Alabama State Fair, 106 Ala. 340, 347, 
17 S 449, 28 LRA 716; Carter v. 
Chambers, 79 Ala. 223, 2380; Rue v. 
Quinn, 137 Cal. 651, 657, 66 P 216; 
Heintz v./Cooper, 104 Cal. 668, 669, 38 
P 511; Peo. v. Johnson, 13 Cal. A. 
776, 779, 110 P 965; Tackett v. Hen- 
derson, 12 Cal. A. 658, 108 P 151, 155; 
Atlantic Coast Line R. Co. v. Moore, 
8 Ga. A. 185, 198, 68 SE 875; Cleve- 
land, ete. R. Co. v. Schneider, 40 
Ind. A. 38, 80 NE 985, 988; Bacon v. 
Casco Bay Steamboat Co., 90 Me. 46, 
48, 37 A 328; Isabel v. Hannibal, etc., 
R. Co., 60 Mo. 475, 482; Ennis v. 
Eden Mills Paper Co., 65 N. J. L. 577, 
586, 48 A 610 [auot Buchanan, etce., 
Lumber Co. v. Hinstein, 87 N. J. L. 
307, 98 A 716, 717]; Brand v. Troy, 
etc., R. Co., 8 Barb. (N. Y.) 368, 379; 
Aylmer v. Adams, 30 N. D. 514, 531. 
153 NW 419; Perham y. Portland 
General Electric Co., 38 Or. 451, 481, 
53 P 14, 72 AmSR 730, 40 LRA 799.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DILIGENCE 


and on questions of diligence it does this by refer- 
ring to the conduct of men in the management of 
their affairs.2? It is, however, a sound rule, as to 
diligence, that the party must proportion his care to 
the injury likely to acerue to others by any improvi- 
dence on his part.?% 

The term has been defined as: The doing of an 
act, or series of acts, with all practical expedition, 
with no delay, except such as may be incident to 
the work itself ;?4 steady application to business of 
any kind, constant effort to accomplish any under- 
taking ;?° that constancy or steadiness of purpose or 
labor which is usual with men engaged in like enter- 
prises, and who desire a speedy accomplishment of 
their designs ;?° such assiduity in the prosecution of 
an enterprise as will manifest to the world a bona 
fide intention to complete it within a reasonable 
time ;?7 such care and prudence as is usually ex- 
ercised by persons of common or average care and 
prudence, measured in any given.ease by the cir- 
cumstances,2® and the graver, more important or 
valuable the interests involved, and the more im- 
minent the peril, the more is the vigilance required 
to constitute diligence.?® The term therefore is best 
defined by referring to the actual conduct of men 
in the management of their own affairs;*° and the 


“What would amount to the requi- 


805 [quot Brown vy. Central of Geor- 


[18 C.J.] 10389 


lowest grade of diligence conforms to the conduct of 
the man of common sense who is least attentive to 
his interest.81 Vth 

As a duty. Diligence, when the law imposes it as 
a duty, implies that we shall do those things we 
ought to do, and leave undone those things which 
we ought not to do,* hence it requires action, as 
well as forbearance to act.%* 

[§ 2] B. Degrees and Kinds. With regard to 
the degrees of diligence which are recognized in the 
law, it has been said that there are infinite shades, 
from the slightest momentary thought or transient 
glance of attention, to the most vigilant anxiety 
and solicitude;8* as in like manner there are in- 
finite shades of default or neglect, from the slight- 
est inattention or momentary absence of mind, to 
the most reprehensible supineness and stupidity; 
and these are the omissions from the degrees of dili- 
gence, and are exactly correspondent with them,°> 

Common diligence.°* 

Due diligence. Appropriate, fit, proper diligence 
—that is, ordinary diligence ;%7 due care;** such dili- 
gence as ordinarily prudent men would use;®® such 
watchful caution and foresight as the circumstances 
of the particular service demand;*? ‘‘doing every- 


[b] “Reasonable time” compared. 


site diligence at one time, in one situ-| gia R. Co., 197 Ala. 71, 72 S 366,|—Kelsey v. Ross, 6 Blackf (Ind.) 
ation, and under one set of circum- | 367]. 536, 538; Jacobs v. McDonald, 8 Mo. 
stances, might not amount to it at 34. Jones Bailm. pp 5, 6 [quot] 565, 566; Perry v. Green, 19 N. J. L. 
another.” Prince v. Alabama State] Brand v. Schenectady, etc., R. Co.,| 61, 62, 38 AmD 536; Sice v. Cunning- 
Fair, supra. 8 Barb. (N. Y.) 368, 378; McGrath | ham, 1 Cow. (N. Y.) 397, 411; Tissue 
“CIn other words, what would be|v. Hudson River R. Co., HowPr|v. Hanna, 158 Pa. 384, 27 A 1104, 
considered] diligence under one state} (N. Y.) 211, 219]. 1105. See also Bills and Notes § 
of facts would fall absolutely short 85. Jones Bailm. pp 5, 6; Story | 670. 
of it under another and different | Bailm. § 17 [both quot Brand v. 38. Hudson v. Lynn, ete., R. Co., 
state of facts.” Heintz v. Cooper,| Schenectady, etc, R. Co., 8 Barb.|185 Mass. 510, 519, 71 NE 66. 
(N._Y.) 868, 878]. 89. South Milwaukee Boulevard 


supra. 

22. Wallace v. Clayton, 42 Ga. 443, 
447. 

23. McGrath v. Hudson River R. 
Co., 19 HowPr (N. Y.) 211, 221. 

24. Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 546, 97 AmD 550 
fquot U. S. v. Midway Northern Oil 
Co., 232 Fed. 619, 626]. 

25. Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 546, 97 AmD 550 
[quot U. 8S. v. Midway Northern Oil 
Co., 232 Fed. 619, 626]. ; 

26. Ophir Silver Min. Co. v. Car- 
4 Nev. 534, 546, 97 AmD 550 


232 Fed 619, 626; Highland 
fee Co. v. Mumford, 5 Colo. 325, 


6]. 

27. Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 546, 97 AmD 550 
{quot U. S. v. Midway Northern Oil 
232 Fed. 619, 626; Highland 
Co. v. Mumford, 5 Colo. 325, 


[a] “Good faith’ compared. 
“Good faith” and “diligence” are not 
always the same. Lack of diligence 
does not necessarily involve absence 
of good faith, so that failure to dis- 
cover fraud in the sale of bank stock 
within a short time is not proof of 
lack of good faith. Stufflebeam v. 
De Lashmutt, 101 Fed. 367, 370. 

28. Lee v. Chicago, etc., R. Co., 80 
Iowa 172, 179, 45 NW 739. To the 
same effect Knopf v. Philadelphia, 
ete., R. Co., 18 Del. 392, 46 A 747, 


48. 
[a] “Care” synonymous. — See 
Care 9 C. J. p- 1286 et seq. 


29. Lee v. Chicago, etce., R. Co., 
80 Iowa 172, 179, 45 NW 739. See 
Erie Bank v. Smith, etc., Co., 3 


Brewst. (Pa.) 9, 14, 15, 8 Phila. 68 
(where the rule is variously illustra- 


ted 
Bohler v. Owens, 60 Ga. 185, 
sat Bohler v. Owens, 60 Ga. 185, 
32. Grant v. Moseley, 29 Ala. 302, 
305 [quot Brown v. Central of Geor- 


gia R. Co., 197 Ala. 71, 72 S 366, 367]. 
33. Grant v. Moseley, 29 Ala. 302, 


\ 


“Tt is not possible to mark the 
boundaries between the various de- 
grees of care on the one hand, and 
neglect on the other, with the same 
precision that prevails in the exact 
sciences. Extremes on both sides ure 
to be avoided. The diligence which 
the great mass of mankind exercise 
in their own affairs must be taken 
as the standard. The exacting of 
more or less diligence than the gen- 
eral standard, must depend upon the 
circumstances of each particular 
ease.’ Brand v. Schenectady, 
R. Co., supra. 

“Tt depends on the nature of the 
trust, duty, or subject in hand. 
Hence, if the trust confided, or duty 
imposed, require delicate handling, 
or skillful manipulation, to preserve 
the one, or to so control the other 
as to do no mischief, the requisite 
degree of diligence rises in propor- 
tion to the delicacy or danger which 
attends the service.” Carter v. Cham- 
bers, 79 Ala. 223, 230 (where it is 
further said: “A greater watchful- 
ness and care are required in the 
proper custody and preservation of 
a diamond, than need be bestowed 
on chattels of ordinary value; greater 
skill and diligence are exacted in the 
driving of a steam-locomotive than 
in driving a road-wagon. The rea- 
son is obvious; and ‘law is the per- 
fection of human reason’”’), 

fa] In the civil law there are 
three degrees of diligence: Ordinary 
diligence (diligentia); extraordinary 
diligence (ex actissima diligentia); 
and slight diligence (levissima_ dili- 
gentia). Ennis v, Eden Mills Paper 
Co., 65 N. J. L. 577, 586, 48 A 610; 
Brand vy. Schenectady, ete., R. Co., 8 
Barb. (N. Y.) 368, 878. See also 
Culpa 17 C. J. p 393 note 3 [a]. 

36. See Common Diligence 12 C. J. 


156. 

f 37. Winner v. Hoyt, 68 Wis. 278, 
291, 32 NW 128. 

[a] “Reasonable care” synony- 
mous.—Hendricks v. Western Union 
Tel. Co., 126 N. C. 304, 312, 35 SE 
543, 78 AmSR 658. 


etc., 


Heights Co. v. Harte, 95 Wis. 592, 
70 NW 821, 828. 

[a] Similar definitions. —(1) “The 
diligence [due] from one as a rea- 
sonable and prudent man under the 
circumstances.” Perry v. Cedar 
Falls, 87 Iowa 3815, 316, 54 NW 225. 
(2) “Such [diligence] as a careful, 
prudent man, of reasonable sense and 
judgment, well acquainted with the 
condition of his property, might rea- 
sonably be expected to take.” Jones 
fede ne 51 Tll. 382, 387, 39 AmD 


40. Nord-Deutscher Lloyd y. In- 
surance Co. of North America, 110 
Fed. 420, 427, 49 CCA 1. To same 
effect Peo. v. Johnson, 13 Cal. A. 776, 
779, 110 P 965; Springett v. Colerick, 
67 Mich. 362, 34 NW 6838, 687; Wash- 
ington Banking Co. v..King, 14 N. J. 
L. 45, 47; McCracken v. Flanagan, 
127_N.' Y. 493, 28 NE 385, 387, 24 
AmSR 481; Bixby v. Smith, 49 How 
Pr (N. Y.) 50, 53; Keener v. Finger, 
70 N. C. 85, 46; Baker v. Kellogg, 
16 Tex. 117, 118; Church of Jesus 
Christ of Latter-Day Saints v. Wat- 
son, $0 Utah 126, 1382, 83 P 31; 
Winner v. Hoyt, 68 Wis. 278, 32 NW 
128, 133; Jervis v. Tompkinson, 1 H. 
& N. 195, 156 Reprint 1178. 

“In determining whether due dili- 
gence is used in any particular case 
where negligence would be wrongful, 
all of the surrounding circumstances 
are to be considered. A degree of 
diligence which might suffice under 
one set of circumstances might be 
wholly inadequate under different 
conditions.” Atlantic Coast Line R. 
Co. v.. Moore, 8 Ga. A. 185, 193, 68 
SE 875. 

“Tt must be adequate to the occa- 
sion... must be...in the work 
itself, and not merely the selection 
of agents to do the work.” Nord- 
Deutscher Lloyd v. Insurance Co. of 
North America, supra. To same ef- 
fect The Ninfa, 156 Fed. 512, 521; 
The Alvena, 74 Fed. 252, 254; The 
Millie R. Bohannon, 64 Fed. 883, 884. 

{b] As implying romptness. — 
Brown v. Nichols, 123 Ind. 492, 24 
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thing reasonable, not everything possible.’’** The 


term is nearly synonymous with ‘‘reasonable dili-. 


gence.’’ 4? 

Extraordinary diligence. The diligence of the 
very prudent and thoughtful man;** that extreme 
care and caution which very prudent and thought- 
ful persons use in securing and preserving their 
own property.** 

Extreme diligence. ‘‘Very exact diligence;’’ *° 
that eare which very attentive, vigilant persons 
take of their own goods.*® 

High or great dilgence. That care which pru- 
dent persons take of their own concerns.*? 

Low or slight diligence. That which persons of 
less than common prudence, or, indeed, of any pru- 
dence at all, take of their own concerns.*$ 

Necessary diligence. That degree of diligence 
which a person placed in a particular situation must 
exercise in order to entitle him to the protection of 
the law in respect to rights or claims growing out 
of that situation, or to avoid being left without re- 
dress on account of his own culpable carelessness 
or negligence.*® 


DILIGENCE 


Ordinary diligence. Like other degrees of dili- 
gence, what constitutes ordinary diligence depends 
largely on the circumstances of the given case.®° The 
general rule of law, however, is that ‘‘ordinary dil- 
igence’’ is that degree of care and prudence which 
a discreet and cautious person would use in his 
own affairs were the whole loss or risk to be his 
own;°t and this degree of care should be reason- 
ably proportioned to the magnitude of the injury 
likely to result from the neglect,5? therefore in cer- 
tain circumstances ordinary care may require al- 
most the extreme degree of human vigilance and 
foresight.°? The term has been defined as the exer- 
cise of that care which every person of common pru- 
dence bestows upon his own affairs or concerns;5* 
such diligence as an ordinary prudent and diligent 
person would exercise under similar circumstances ;°5 
the diligence exercised by ordinary men generally ;5¢ 
ordinary attention to business.5? 

Reasonable diligence. The phrase itself is so far 
incapable of exact definition that it has only a rela- 
tive signification.5> It has been defined as reason- 


NE 339, 340; Burke v. Ward, (Tex. 
Civ. A.) 32 SW 1047, 1048. 

[ce] As implying action.—Rhodes 
v. Seymour, 36 Conn. 1, 5; Kennedy 
v. Crawford, 138 Pa. 561,.569, 21 A 
1 


ih 

[ad] For personal safety.—‘Dif- 
ferent persons may adopt different 
courses of action under like circum- 
stances and yet all act with due dili- 
gence for their self-protection. What- 
ever a person in the exercise of rea- 
sonable care might do is within the 
limits of due diligence.’’ Tinsman v. 
Tlinois Commercial Men’s_ Assoc., 
235 Ill. 635, 639, 85 NE 913. To same 
effect Freeman v. Travelers’ Ins, Co., 
144 Mass. 572, 12 NE 372, 375. 

fe] “Due diligence and foresight.” 
—The measure of “due diligence and 
foresight” is that diligence and fore- 
sight which persons of ordinary pru- 
dence and care commonly exercise 
under similar circumstances. And 
the due diligence and _ foresight 
which condition the anticipation and 
avoidance of the other incidental or 
unavoidable causes. specified in the 
twenty-eight-hour law is that de- 
gree of diligence and foresight which 
reasonably prudent and careful men 
ordinarily exercise under like circum- 
stances. An “accidental or unavoid- 
able cause’”’ which cannot be avoided 
by the exercise of due diligence and 
foresight in the meaning of this law 
is a cause which reasonably prudent 
and careful men, under like circum- 
stances, do not and would not ordi- 
narily anticipate, and whose effects 
under similar circumstances they do 
not and would not ordinarily avoid. 


Chicago, etce., R. Co. v. ess 
Fed. 342, 344, 114 CCA 334. 
41. State v. Scott, 110 La. 369, 


375, 34 S 479. 

[a] Question of law or of fact.— 
(1) It is not a conclusion of law, 
based upon statements made or upon 
facts shown. Alderson vy. Marshall, 
7 Mont. 288, 295, 16 P 576. (2) What 
constitutes due diligence must al- 
ways be a part of the determination 
of a jury, upon the whole evidence 
submitted to them. Rudy y. Wolf, 
16 Serg. & R. (Pa.) 79, 82. (3) Due 
diligence may, however, in certain 
instances be a question of law. John- 
son v. Lewis, 1 Dana (Ky.) 182, 183. 
See also Hendricks v. Western Union 
mel. Co., 126 'N.'C.. 304,312, 35.SH 
543, 78 AmSR 658 Gwhere the court 
said: What is due diligence is “‘near- 
ly always, if not always, mixed ques- 
tions of law and fact. Difficult of 
accurate definition and still more so 
of determination, they [due diligence 
or reasonable care] depend upon the 


relative facts of each case and come 
peculiarly within the province of the 


42. Hamlin v. Reynolds, 22 Tl. 
207, 210. See also infra text and 
notes 58-62. 

— Bohler v. Owens, 60 Ga. 185, 


88. 

44. Wallace vy. Clayton, 42 Ga. 443, 
447 [cit Rev. Code §§ 2035, 2036]. 

45. Jones Bailm. pp 21, 22 [quot 
McGrath v. Hudson River R. Co., 19 
HowPr.(N. Y.) 211, 220]. 

46. Jones Bailm. pp 21, 22 [quot 
McGrath v. Hudson River R. Co., 19 
HowPr (N. Y.) 211, 220]. 

47. Litchfield v. White, 7 N. Y. 
438, 442,57 AmD 534 [cit Story Bailm. 
§§ 11-16]. To same effect Gilbert v. 
Duluth Electric Co., 93 Minn. 99, 100 
NW. 653, 106 AmSR 430. 

48. Union Pac. R..Co. v. Rollins, 
5 Kan. 167, 180 [cit Bouvier L. D.]. 

49. Black L. D. See also Sander- 
son v. Brown, 57 Me. 308, 312; Gar- 
ahy v. Bayley, 25 Tex. Suppl. 294, 
302 (in both of which this term is 
construed). 

50. Porter County v.. Dombke, 94 
Ind. 72, 75. 

Porter County v. Dombke, 94 
Inda [7.2.15 


52. Porter County v. Dombke, 94 
Ind. 72, ,,75. 
53. Kelsey v. Barney, 12 N. Y. 


425, 429, 480 [quot McGrath v. Hud- 
son River R. Co., 19 HowPr (N. Y.) 
211, 221]. 

[a] Judge Story has defined the 
term as that degree of care which 
men of common prudence generally 
exercise in their affairs “in the 
country and the age in which they 
live.’ These last words are quite 
material and important, for what 
might be ordinary diligence in one 
country and in one age may, at an- 
other time, and in another country, 
be negligence, even gross negligence. 
Erie Bank v. Smith, 8 Brewst. (Pa.) 
1, 14, 8 Phila. 68 (per Sharswood, J.). 


54. Dis. .op. Beisiegel v. New York 
Cent.,,R: Co., 40;N:-Y.. 9, 29: 
[a] Similar definitions. — (1) 


“Such diligence as persons of com- 
mon prudence are accustomed to use 
about their own affairs.” Brown v. 
Clayton, 12 Ga, 564, 574 [cit Story 
Agency § 183]. (2) “That degree of 
care which men of common prudence 
generally exercise in their affairs.” 
Ennis v. Eden Mills Paper Co., 65 
Nee de Li, 527577086, 48, A - 6000 o2(3) 
“That degree of diligence which men 
in general exercise in respect to their 
own concerns.” Union Pac. R. Co. 
v.. Rollins, 5 Kan. 167,180. (4) “That 
which men in general, exert with re- 


spect to their own concerns.” Litch- 
field v. White, 7 N.Y. 438, 442, 57 
AmD 534 [cit Story Bailm. §§ 11-16]. 

[b The man of common prudence 
bestows the very highest degree of 
vigilance and care upon his own af- 
fairs when danger environs him and 
he apprehends impending disaster, 
because common prudence requires 
it; he acts precisely the same when 
engaged in any employment eminent- 
ly dangerous to others, and ordinary 
care and common prudence require 
that he should. Dis. op. Beisiegel v. 
pew York.Cent. R. Co. 40 N. Y. 

55. Missouri, etc., R. Co. v. Gist, 
31 Tex. Civ. A. 662, 663, 73 SW 857 
(defining, the diligence due from a 
carrier in providing for the safety 
of passengers). 

[a] Similar definitions. — (1) 
“That care which every prudent man 
exercises under the same or similar 
circumstances.”? Hichmond, ete., R. 
Co. v. Mitchell, 92 Ga. 77, 81, 18 SE 
290. (2) “Sueh care and diligence 
as the great majority of mankind, or 
ordinarily prudent men, would exer- 
cise under like circumstances.” South 
Milwaukee Boulevard Heights Co. v. 
Harte, 95 Wis. 592, 70 NW 821, 828. 
(3) “That measure of care and dili- 
gence ordinarily employed in a giv- 
en business.” Zell v. Dunkle, 156 Pa. 
353, 358, 27 A 38. (4) “The care 
which every prudent man takes of 
his own property of a similar na- 
ture.” Wallace v., Clayton, 42 Ga. 
443, 447 [cit Rev. Code §§ 2035, 2036]. 
(5) “Such as an ordinarily prudent 
man would, under like circumstances, 
observe to prevent injury to his own 
property, if equally. exposed.” Dia- 
mond v. Northern Pac. R. Co., 6 Mont. 
580, 589, 13 P 367. 

56. Latta v. Clifford, 47 Fed. 614, 
620 (where the court held that the 
diligence required by the purchaser 
in ascertaining title is “not the dili- 
gence or skill that would be em- 
ployed by a practical conveyancer, 
or an acute or skillful attorney’’). 

57. Bodkin v. Rollyson, 48 W. Va. 
453, .455, 37.SH 617. 

58. Hopkins v. Seattle Scandinav- 
jan Fish Co., 32 Wash. 513,' 517, 73 


P 495, 

[a], The diligence to be exacted 
from a specialist is the diligence 
which good specialists in his depart- 
ment are accustomed to __ bestow. 
Wharton Negl. § 872 [quot Diamond 
v. Northern Pac. R. Co., 6 Mont. 580, 
590, 13 P 367]. 

(b] As duty, to be founded on 
some reason.—‘‘There are very few 
facts which diligence cannot discov- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DILIGENCE—DIMINISH 


able attention to business;°® such diligence as a 
prudent man would exercise in the conduct of his 
own affairs;®° that diligence which would be deemed 
reasonable by reasonable and prudent men under 
the circumstances;*! and the more the risk the more 
diligence is required in order that it be regarded as 
reasonable, but a diligence more than reasonable, 
that is an unreasonable dilgence, is not required.®? 

Slight diligence. That with which persons of 
less than common prudence, or indeed of any pru- 
dence at all, take care of their own concerns.** 

Special diligence. The measure of diligence and 
skill exercised by a good business man in his par- 
ticular specialty, which must be commensurate with 
the duty to be performed and the individual circum- 
stances of the case; not merely the diligence of an 
ordinary person or nonspecialist.®* 

Utmost diligence. Such diligence as is exercised 
by a very cautious person under like cireumstances.*° 

DILIGENCIERO. In Spanish‘law, a person who 
takes under his charge the affairs of another; for- 
merly a person commissioned by fiscals to execute 
certain orders.®® 

DILIGENT. Attentive and persistent in doing 
a thing;®’ steadily applied;®* active;®® sedulous;’° 
laborious ;7! unremitting ;‘? untiring, ete."* 
but there must be some reason 
inguiry and direct dili- 
gence in the channel in which it 
would be_ successful.” Maul v. 
Rider, 59 Pa. 167, 171, 172 (holding 
in relation to the use of the term 
in St. (1856) § 6, that “there must 
be some act—some declaration from 
an authentic source—which a person 
would be careless if he disregarded, 
which is necessary to put a party 
on inquiry, and call for the exercise 
of reasonable diligence’’). 

59. Bodkin v. Rollyson, 48 W. Va. 


453, 455, 37 SE 617 (holding that a 
person who settles a store account 


er, 
to awaken 


[a] 
v. Forster, 


distinguished). 


{b] 


the 
his senses,’ 


Northern Oil Co., 232 Fed. 619; Mc- 
Lemore v. Express Oil Co., 158 Cal. 
559,/ 560, oll2 BP 59; 
“Diligent creditor.’”’ — Simons 
73 N. J. Li. 338, 341, 63 
A 858 (where “dilatory creditor” is 


“Diligent use of his facul- 
ties.”—-The term, as used in an in- 
struction with reference to a minor 
employee’s duty to protect himself, 
“includes a duty to use care beyond 
‘ordinary or reasonable use of 
which is the degree of 
care enjoined upon him by 
Kingan v. Foster, 53 Ind. A. 511, 10 
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_ Diligent inquiry. Such inquiry as a diligent man, 
intent upon ascertaining a fact, would usually and 
ordinarily make;"* such ordinary or reasonable in- 
quiry as men of business usually exercise when their 
interest depends upon obtaining correct informa- 
tion;’° inquiry with diligence and in good faith to 
ascertain the truth;"® a careful, thorough, and busi- 
nesslike inquiry.’? 

Diligent search. Reasonable effort to find.78 
X DILIGENTLY. An adverb of indefinite significa- 

ion. 

DILUTE.®° To weaken; to reduce the strength 
or standard of,82 

DIMENSION. The term is defined as including 
length, breadth, and thickness, implying the pres- 
ence of three of these characteristics ;** a body hav- 
ing extent, size, and magnitude in at least two direc- 
tions.®* 

Dimension stone. A term of art ®° which has been 
construed to mean stone of a given size taken out of 
a quarry.*® 

DIMINISH.’* To make less, but not utterly to 
wipe out;8* thus where one thing is deducted from 
another the larger amount is diminished to that 
extent.®° 


Diminished capacity to labor. A familiar term 
gent ante this page. 

[a] “Diligently inquire,” when ap- 
plied to the instructions of a grand 
jury, means to inquire into the cir- 
cumstances of the charge, the cred- 
ibility of the witnesses who support 
it, and from the whole to judge 
whether the person accused ought to 
be put upon his trial. Respublica v. 
Shaffer, 1 Dall. (Pa.) 286, 237,1 L. 
ed. 116. 

80. See also Adulteration § 7; 
Food [19 Cye 1086]; Intoxicating 
Liquors [23 Cyc 43, 164]. 

81. Imperial D. [quot Crofts v. 
Taylor,.19 Q. Be cD. 524;' 525]. 


139 AmSR 147. 


law.” 


and waits more than five years to|NE 103, 106. 82. Imperial D. [quot Crofts v. 
exercise it cannot have the settle- 68. Century D. [quot Kingan v. Taylor, 19 Q. B. D. 524, 525 (where 
ment reopened on an alleged discov-| Foster, 53 Ind. A. 511, 102 NE 103,|it was held that the mixing .of two 
ery of mistake, such not being rea- | 106]. kinds of beer amounted to a dilution 
sonable attention to business). 69. Century D. [quot Kingan v.|of the stronger beer within an Eng- 
60. Hamlin v. Reynolds, 22 Ill.| Foster, 538 Ind. A. 511, 102 NE 103, | lish customs statute providing that 
207, 210. 106]. a dealer in or retailer of beer shall 
[a] Similar definitions. — (1) 70. Century D. [quot Kingan y.|not adulterate or dilute beer, or add 
“Such diligence as a prudent | Foster, 53 Ind. A, 511, 102 NE 103, ;any_ matter or thing thereto)]. 
man should exercise or employ in or | 106]. 83. Lorsch v. U. S., 146 Fed. 379, 
about his own affairs.” Glassey v. 71. Century D. [quot Kingan v. | 380, 76 CCA 651. 
Sligo Furnace Co., 120 Mo. A. 24, 29,| Foster, 53 Ind. A. 511, 102 NE 103, 84. Lorsch v. U. S., 146 Fed. 379, 
96 SW 310 (defining the term as used | 106]. -380, 76 CCA 651. 
in an agreement to keep a fence_in 72. Century D. [quot Kingan v. [a] In commerciai transactions the 
repair, in a contract to pasture an-| Foster, 53 Ind. A. 511, 102 NE 103,/ word usually relates to capacity or 
other’s cattle). (2) “That which a/|106]. bulk and implies cubic rather than 
prudent man would use in respect 73. Century D. [quot Kingan v.| superficial proportions. Lorsch Ww. 
of his own property.” Chase v. Ma-| Foster, 53 Ind. A. 511, 102 NE 103, . S., 146 Fed. 379, 380, 76 CCA 651. 
berry, 3 Del. 266, 267. 106]. 85. Crawford v. Oman, ete., Stone 
61. Bacon v. Casco Bay Steamboat 74, Wan Matre v. Sankey, 148 Ill.|Co., 34 S. C. 90, 93, 12 SE 929, 12 
Co., 90 Me. 46, 50, 37 _A 328. 536, 562, 36 NE 628, 39 AmSR 196,| LRA 375. i 
62. Bacon v. Casco Bay Steamboat | 23 LRA 665. 86. Nugent v. Armour. Packing 
Co., 90 Me. 46, 50, 37 A 328.__To 75. Garver v. Downie, 33 Cal. 176,|Co., (Mo. A.) 81 SW 506, 507. 
same effect Windham Bank v. Nor- | 1 [a] The term may include (1) 


ton, 22 Conn. 213, 220, 56 AmD 397; 
Guiterman y. Sharvey, 46 Minn. 183, 
48 NW 780, 24 AmSR 218. 

[a] In seeking absent debtors for 
purposes of service ‘reasonable dili- 
gence” requires that plaintiff should 
at least take some steps from time 
to time to ascertain whether or not 
the debtors can be reached. Dukes v. 
Collins, 12 Del. 3, 6, 30 A 639. 

63. Litchfield v. White, 7 N. Y. 
438. 442, 57 AmD 534 [cit Story 
Bailm. §§ 11-16]. 

64. Black L. D. See also Brady 
v. Jefferson, 10 Del. 60 (where the 
term is used). 

65. Skiles v. St. Louis, etc, R. 
read 130 Mo. A. 162, 108 SW 1082, 


66. Escriche Diccionario. 

67. Century D. [quot Kingan v. 
Foster, 53 Ind. A. 511, 102 NE 103, 
106]. To same effect U. S. v. Grass 
Creek Oil, Co., 236 Fed. 481, 
149 CCA 533; U. S. v. McCutchen, 


234 Fed. 702,710; U. S. v. Midway 


82. 

76. Van Matre v. Sankey, 148 Ill. 
536, 562, 36 NE 628, 39 AmSR 196, 
23 LRA 665. 

77. Carroll v. Upton, 3 N. Y. 272, 
274. To same effect Marsh v. Barr, 
Meigs (Tenn.) 68, 70. 

78. In re Bayley, 132 Mass. 457, 
461 (where, in construing a statute 
requiring an officer to give to a 
debtor notice of the sale of property 
taken on execution, the court said: 
“The statute intends that notice 
shall be given to the debtor, if he 
is within the precinct, and the officer 
must use reasonable diligence to 
make the service. He cannot make 
a true return that the debtor was 
not found within his precinct, unless 
he made reasonable effort to find him. 
This is the meaning of the words 
‘diligent search.’ They express only 
what the law implies’). 

79, Ennis v. Eden Mills Paper 
Co., 65 N. J. L. 577, 586, 48 A 610 
(‘prosecute his claim diligently’). 
See also Diligence ante p 1038; Dili- 


Belgian blocks. Crawford v. Oman, 
ete., Stone Co., 34.S. G 90, 97, 12 SEH 
929, 12 LRA 375... (2) It is synony- 
mous with “footing stone,’ but is to 
be distinguished from ‘“rubblestone,” 
which means any irregular sized 
stone that may be handled without 
machinery. Nugent v. Armour Pack- 
ing Co., (Mo. A.) 81 SW 506, 507. 
87. See also Deduct ante p 134. 
88. State v. Kinkead, 14 Nev. 117, 


123. 

fa] Capital stock.—A mere clas- 
sification of the capital stock of a 
corporation into preferred and com- 
mon shares without an increase or 
decrease in the number is not an 
increasing or diminishing of its cap- 
ital stock, within Civ. Code § 362, 
providing the method of increasing 
or diminishing. California Tel., etc., 
Co. v. Jordan, 19 Cal. A. 536, 126 P 


598, 602. 

89. Tilghman v. Seaboard Air Line 
R.. -Co.,--167-—N;--G.- 168; --82--SH--316, 
317, 1090. 
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used in actions for personal injury and construed 
to mean a lessening, without destroying, the power 


to labor.®° 


DIMINUTION. Incompleteness;*? a word signi- 
fying that the record sent up from an inferior to a 
superior court for review is incomplete, or not fully 


eertified.®? 


DIMISION. In Spanish law, renunciation, waiver, 


resignation.°* 


DIMISORIAS. In Spanish ecclesiastical law, the 
order given by a prelate to an ecclesiastical subordi- 
nate to receive holy orders from another.®* 

DINERO (from ‘‘denarius,’’ a Roman ¢oin). 
Spanish law, money in its general sense; more com- 
prehensive than ‘‘moneda,’’ which includes only 


metallic money.®® 


DINKEY. Colloquially, a small locomotive used 


for freight, shunting, ete.°® 
DIOCESE.’ 


{a] “Diminished use.”—In an ac- 
tion for damages for diversion of 
water from plaintiff’s well, the court 
charged that, if the water could not 
have been obtained from such well 
by the use of plaintiff’s appliances 
at a reasonable and moderate cost, 
plaintiff would be entitled to recover 
as damages the value of the dimin- 
ished use of such property during 
the time that she was entitled to the 
use. It was contended that the in- 
struction should have read “diminu- 
tion of the use,” instead of ‘‘dimin- 
ished use.” The court held that 
“technically, it may be true that 
‘diminished use’ should be held to 
refer to the value of the use remain- 
ing after the diminution had taken 
place,” but that the words “dimin- 
ished use,” taken in connection with 
the rest of the instructions, should 
be construed as practically synony- 
mous with the words ‘diminution of 
the use,” and to mean the same thing. 


Willis v. Perry, 92 Iowa 297, 60 
NW 727, 732, 26 LRA 124. 
90. Houston, ete. R. Co. v. Max- 


welts 61 Tex. Civ. A. 80, 128 SW 160, 
[a] Inability to Ilabor distin- 
guished.—‘‘In most cases of personal 
injury, loss of time results from 
total suspension of the power to 
work, while, if this power is not en- 
tirely gone for the time, there is a 
diminished capacity. This difference 
between the two elements is sug- 
gested to the ordinary mind by the 
two expressions used.” Knittel v. 
Schmidt, 16 Tex. Civ. A. 7, 11, 40 
SW_ 507 [quot Houston, ete., R. Co. 
v. Maxwell, 61 Tex. Civ. A. 80, 90, 
128 SW 160 (where the court fur- 
ther said: “Paraphrasing this sen- 
tence, we may say that inability to 
work means the total suspension of 
the power to work. . . Inability 
means without ability; lessened ca- 
pacity means that partial ability re- 
mains’)]. See also Southern Pac. 
Co. v. Blake, 61 Tex. Civ. A. 396, 128 
SW 668, 669 (where, in an action 
for injury to plaintiff's wife, the jury 
were confined to an allowance of the 
pecuniary loss to the husband from 
his wife’s diminished capacity, and 
it was held that the court’s failure 
further to limit the words ‘“dimin- 
ished capacity” by confining them to 
labor or the earning of money was 
not error). 
eaen) Black L. D. [cit 2 Tidd Pr. p 

{a] Diminution of earning power. 
—Chesapeake, etc., R. Co. v. Mead- 
ows, 119 Va. 38, 47, 89 SE 244. 

{b] “Diminution of the use.’ — 
Willis'v. Perry, 92 Iowa 297, 60 NW 
727, 7382, 26 LRA 124 (supra note 
89 [a]). 

92. Black L. D. [cit 2 Tidd Pr. 
p 1109]. See generally Appeal and 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number. 


The limited territorial space as- 
signed to a bishop, especially that in which he is 


DIMINISH—DIPLOMA 


to exercise his functions;®* the cireuit or extent of 
a bishop’s jurisdiction;°® the district in which a 


bishop exercises his ecclesiastical authority.t 


DIP. Any liquid preparation into which objects 
may be dipped or immersed, as for cleansing, color- 
ing, laequering, and the like.? 


In forestry. The turpentine which has dripped 


In 
DIPLOMA.* 


Error §§ 
§ 3454. 

93. Escriche Diccionario. 

94. Escriche Diccionario. 

95. Escriche Diccionario. 
Money [27 Cyc 817]. 

96. Webster New Int. D. 

[a] “Dinkey caboose” is a shorter 
and lighter caboose with steps built 
on an iron frame attached to the side 
of the car, like the steps of a ladder. 
Texas, etc., R. Co. v. Hemphill, 38 
Tex. Civ. A. 435, 487, 86 SW 350. 
See also Caboose 9 C. J. p 1114. 

[b] “Dinkey engine” is a locomo- 
tive of regular pattern, but small 
size. Howard v. Waterman Lumber, 
ete., Co. (Tex. Civ. A.) 134 SW 387, 
388. 

97. See generally Religious So- 
cieties [34 Cye 1112]. 


2268, 2269; Criminal Law 


See also 


98. Stroud Jud. D. 
fa] “See” compared.— ‘Probably, 
the word ‘see’ has strictly a more 


confined meaning that ‘diocese.’ The 
primary reason why a diocese, or in 
other words, a _ limited territorial 
space, was originally assigned to a 
bishop, was not . because his 
functions or duties were confined to 
that space, but because, as the su- 
perintendence of the bishop was 
found to be more effectual when ex- 
ercised principally over a limited 
extent, a territorial district, termed 
a diocese, was assigned to him as 
the limits within which he should 
principally exercise his authority.” 
Stroud Jud. D. [quot Natal Bishop 
v. Gladstone, L. R. 3 Eq. 1, 30]. 

99. Mannix v, Purcell, 46 Oh. St. 
102, 146, 19 NE 572, 15 AmSR 562, 
2 LRA 753. 

1. Mannix v. Purcell, 46 Oh. St. 
102, 146, 19 NE 572, 15 AmSR 562, 
2 LRA 753. : 

[a] “Diocese of Central New 
York” is not used to designate a 
corporation but to designate a sub- 
division of territory in which the 
protestant episcopal church operates 


in the state of New York. Kings- 
bury v. Brandegee, 113 App. Div. 
606, 100 NYS_ 353, 4, 

2. Ungles-Hoggette Mfg. Co. v. 


Farmers’ Hog, ete., Powder Co., 232 
Fed. 116, 117, 146 CCA 308. 

fa] In connection with animal 
husbandry the word has a well un- 
derstood meaning, and, taken by it- 
self, signifies some liquid preparation 
consisting of a mixture of parasiti- 
cides, like sulphur, coal-tar creosote, 
arsenic, or similar agents, into which 
animals infected with lice and other 
vermin may be plunged for treat- 
ment. Ungles-Hoggette Mfg. Co. v. 
Farmers’ Hog, etc., Powder Co., 232 
Fed. 116, 117, 146 CCA 308. 

{b] Im enameling metal the term 
is applied to a liquid paste com- 
posed of a silica or sand and other 
substance ground with a mixture of 


, : ae | 


from the trees and been caught in boxes prepared 
for that purpose.® 

DIPHTHERIA. Malignant sore throat;* acute 
contagious disease caused by a specifie bacillus, 
characterized by moderate fever, glandular enlarge- 
ment, great prostration and fibrinous exudation, usu- 
ally located in the throat.® 
A letter or writing, usually under 
seal, and signed by competent authority, conferring 
some honor, privilege, or power, such as that given 
by a college in evidence of a degree, or authorizing 
a physician to practice his profession, and the like.” 

In Spanish law, an order, license, or other docu- 


clay and water. National Enamel- 
ing, ete., Co. v. New England Enam- 
eling Co., 151 Fed: 19, 20, 80 CCA 
485 (where it is said: “Certain in- 
gredients, usually a mixture of. sil- 
ica or sand, and of other substances 
having a fluxing property to produce 
glass when mixed with sand and sub- 
jected to heat, mixed together 
mechanically. This mixture is called 
by enamelers the ‘mix.’ The mix 1s 
then subjected to a high degree of 
heat and fused, resulting in a vitri- 
fied or glassy mass. This is called 
the ‘frit.’ The frit is then put in a 
mill and ground fine, with a mixture 
of clay and water, resulting in a 
liquid paste. This is called the ‘dip.’ 
The metal article to be enameled is 
then dipped in the paste, dried, and 
subjected to a very high temperature 
in an oven or muffie’). 

3. Flonala Sawmill Co. v. Parrish, 
155 Ala. 462, 466, 46 S 461. 

{a] “Scrape” distinguished. — In 
“the process of extracting the tur- 
pentine from the trees, that there 
is no cultivation to make the trees 
produce turpentine, but it is merely 
a process of catching that which the 
tree has naturally produced as it de- 
scends. The boxes are set to catch 
it, and the trees are ‘scored’ above, in 
order to direct the current of the de- 
scending sap into the box; and in its 
descent a part of the sap adheres to 
the tree, hardens there, and ... 
must be removed before the sap be- 
gins to flow in the subsequent spring, 
for then the new turpentine mingles 
with the old ‘scrape.’” Florala Saw- 
mill Co. v. Parrish, 155 Ala. 462, 467, 
46 S 461. 

4. Blackman v. U. S. Casualty Co., 
117 Tenn. 578, 592, 103 SW 784. 

5. Blackman vy. U. S. Casualty Co., 
117 Tenn 578, 592, 103 SW 784. 

6. See also Colleges and Universi- 
ties §§ 8, 9; Physicians and Surgeons 
[80 Cye 1548]. 

7. Century D. [quot In re Harris- 
burg Hospital, 30 Pa. 301, 303]. 

[a] Similar definitions. — (1) 
“A document bearing record of a 
degree conferred by a literary so- 
ciety or educational institution.” 
Webster D. [quot State v. McIntosh, 
205 Mo. 589, 612, 103 SW 1078; State 
v. Gregory, 83 Mo. 123, 180, 53 AmR 
565]; In re Harrisburg Hospital, 30 
Pa. Co. 301, 302 [cit State v. Greg- 
ory, supra]. (2) “An instrument, 
usually under seal, conferring some 
privilege, honor, or authority.” 
Worcester D. [quot Halliday v. Butt, 
40 Ala, 178, 183]; In re Harrisburg 
Hospital, supra. (3) “A statement in 
writing, under the seal of the inst!- 
tution, setting forth that the student 
therein named has attained a certain 
rank, grade or degree in the studies 
he has pursued.” State v, MeIn- 
tosh, supra; State v. Gregory, supra; 


are 


ment under seal and with the arms of a sovereign, 
the original of which is filed in the archives.’ 
DIPLOMATIC OFFICER. The term is defined 
as including ambassadors, envoys extraordinary, 
ministers plenipotentiary, ministers resident, com- 
missioners, chargés d’affaires, agents, and secreta- 


ries of legation.® 
DIPSOMANIA.*° 
DIPUTADO. 


DIRECT. [§ 1] 


[§ 2] B. As an Adjective. 


absolute;?® straight ;?° 


way 


In re Harrisburg Hospital, 
[eit State v. Gregory, supra]. 

{[b] The word’ has acquired a 
technical meaning of graver import 
and higher dignity than .a mere cer- 
tifieate of efficiency, and has _ been 
associated in popular, as well as 
legal, use with a university or edu- 
cational institution whose primary 
purpose is to educate by a system- 
atic course of study and instruction; 
hence it could not properly or accu- 
rately be used to represent a certifi- 
cate issued solely in connection with 
an institution whose primary pur- 
pose was the care, cure, and treat- 
ment of the sick and injured. In re 
Harrisburg Hospital, 30 Pa. Co. 301, 
303. See also Nelson v. State, 97 
Ala. 79, 80, 12 S 421; Brooks v. State, 
88 Ala. 122, 6 S 902 (both distinguish- 
ing the words “license, diploma, and 
certificate of qualification,” in a ‘stat- 
ute making it criminal to practice 
medicine without having first ob- 
tained a license or diploma or cer- 
tificate of qualification). 

8. Escriche Diccionario. 

9. U. S. Rev. St. § 1674 [quot In 
re Baiz, 185 U. S. 408, 419, 10 SCt 
854, 34 L. ed. 222). See generally 
Ambassadors and Consuls 2 


supra 


p 1297. 

10. Dipsomania: 

Generally see Drunkards [14 Cyc 
1090]; Insane Persons [22 Cyc 


1109 et seq]. 

Affecting responsibility for crime see 

Criminal Law §§ 81-87. 

11. BHscriche Diccionario. See also 
Deputy ante p 784. 

{a] Members of the Philippine 
legislature known in Spanish as ‘‘dip- 
utados, 
also Direction post p 
Seppe Tp v. Boylan, 25 Fed. 
594, 

i. teen tins . D,.fa 
Conley, 22 R. I. 397, 401, 48 A 200]; 
Webster D. [quot Colorado v. Boy- 
lan, 25 Fed. 594, 596; Anaconda A. O. 
Bil Diver Noi Lev. Sparrow, 29 Mont. 
132, 74 P 197, 199, 101 AmSR 563, 
64 LRA 128, 1 AnnCas 144]. 

15. Ermentrout v. Girard F. & M. 
Ins. Co., 63 Minn. 305, 308, 65 NW 
635, 56 AmSR 481, 30 LRA 346. 

{a] “Natural” and “proximate” 
synonymous.—In the statement of 
the rule that a person is not liable 
for the results of an act unless the 
act was the natural and proximate 
cause of the injury, the word “direct” 
is often used as synonymous with 
‘natural’ and with “proximate.” 
Lovett v. Chicago, 85 Ill. A. 570, 571. 

[b] “Collateral” compared with 

distinguished. — Hathaway v. 
33 Cal. 161, 165. 

16. Webster D. [quot Colorado v. 
Ete cae: 25 Fed. 594, 596; Anaconda 

O. H. Div. No. 1 ‘v. Sparrow, 29 
Mont, 132, 74 P 197, 199, 101 AmSR 


563, 64 LRA 128, 1 AnnCas 144]. 
17. Webster D. [quot Colorado v. 
V "be 


\ 


In Spanish law, a person who is 
named by a body to represent it, such as a diputado 
provincial, a diputado to the Cortes, ete.1+ 

A. In General the word may 
be said to be of large use in the language, and has 
been adopted into the law in many relations.1° 
Immediate ;!* im- 
mediate or proximate, as distinguished from ‘‘re- 
mote;’’+5 express;'® unambiguous ;17 
straightforw 
crooked ;22 not winding 2° not circuitous ;*4 not side- 


[quot State v. 


DIPLOMA—DIRECT 


ticn.?® 
or instanter,°° 


Phrases: 


gine,’ 87 


confessed ;1§ 
ard;?24 not 


' Boylan, 25 Fed, 594, 596; Anaconda 
A. O. H. Div. No. 1 v. Sparrow, 29 
Mont. 132, 74 P 197, 199, 101 AmSR 
563, 64 LRA 128, 1 AnnCas 144]. 

18. Webster D. [quot Colorado v. 
Boylan, 25 Fed. 594, 596; Anaconda 
A. O. H. Div. No. 1 v. Sparrow, 29 
Mont. 132, 74 P 197, 199, 101 AmSR 
568, 64 LRA 128, 1 AnnCas 144]. 

19. Webster D. [quot Colorado v. 
Peyle®, 25 Fed. 594, 596; Anaconda 

O. H. Div. No. 1 v. Sparrow, 29 
Mont. 132, 74°P 197, 199, 101 AmSR 
563, 64 LRA 128, 1 AnnCas 144]. 

20. Anderson L. D. [quot State v. 
Conley, 22 R. I, 397, 401, 48 A 200]. 

21. Bouvier L. D. [quot State v. 
Conley, 22 R. I. 397, 401, 48 A 200]; 
Hathaway v. Davis, 88 Cal. 161, 166. 

22. Bouvier L. D. [quot State v. 
Conley, 22 R. I. 397, 401, 48 A 200]; 
Hathaway v. Davis, 33 Cal, 161, 166. 

23. Bouvier L. D. [quot State v. 
Conley, 22 R. I. 897, 401, 48 A 200]; 
Hathaway v. Davis, 33 Cal. 161, 166. 

24. Anderson L. D.; Bouvier L. D. 
[both quot State v. Conley, 22 R. I. 
397, 401, 48 A 200]; Hathaway v. 
Davis, 33 Cal. 161, 166. 

25. Bouvier L. D. [quot State v. 
Conley, 22 R. I. 397, 401, 48 A 200]; 
Hathaway v. Davis, 33 Cal. 161, 166. 

26. Bouvier L. D. [quot State v. 
Conley, 22 R. I. 397, 401, 48 A 200]; 
Hathaway v. Davis, 33 Cal. 161, 166. 

27. Anderson L. D. [quot State v. 
Conley, 22 R. I. 397, 401, 48 A 200]. 

28. Standard D. [quot Texas, etc., 
R. Co. v. Coutourie, 185 Fed. 465, 
473, 68 CCA 177]. 

29. Standard D. [quot Texas, etc., 
R. Co. v. Coutourie, 135 Fed. 465, 


473, 68 CCA 177]. 
18 PF. Cas. No: 
444, 


30. The Onrust, 
10,539, 1 Ben. 431, 

{a] Usual and expeditious.—An 
agreement by a person hiring a team 
to go to a certain place to go direct 
to such place does not necessarily 
imply an engagement to go _ the 
shortest way, but merely to go by 
some usual and’ expeditious route, 
without diverging therefrom. Young 
v. Muhling, 48 App. Div. 617, 68 NYS 
181. 183. 

31. Wharton L. Lex. 

32. Travelers’ Ins. Co. v. Shepp- 
herd, 85 Ga. 751, 768,.12 SH 18. 


83. Lovett v. Chicago, 35 Ill. A. 
570, 571; State v. Haab, 105 La. 230, 
238, 29 S 725. See also Damages 
§ 69 et seq. 


34, See Damages § 69 et seq. 

85. Mardorf v. Ppa Ins. Co.. 
[1903] 1 K. B. 58 

36. Louisville ome Tel 
ET cai 130 Ky. 611, 113 sw’ 85. 


8 
37. See Direct Acting Engine post 


p 1044, - 

88. Cohen v. Portland Lodge No. 
142 B. P. O. E., 144 Fed. 266, 268; 
Knight v. Garden, 196 Ala. 516, 519, 
71 S 715; Hall v. Huff, 122 Ark, 67, 
72, 182 SW 535; Parsons v. Weis, 144 


Cal. 410, 77 P’ 1007, 1010; BHichhoff 


[18 C.5.] 1043 


ways;*° not oblique;*° the first or .original;?’ free 
from intervening agencies or conditions; ,28 hence 
characterized by immediateness of relation or ac- 
The term does not mean in a straight line 


Also, an epithet for the ‘line of 


ascendants and descendants in genealogical succes- 
sion, opposed to ‘‘collateral.’’ 

‘*Direct and affirmative proof,’’ 82 ‘‘di- 
rect and immediate result,’’** ‘‘direet and proxi- , 
mate cause,’’ *4 ‘‘ direct and sole cause of death,’’ °° 
“‘ direct and special interest,’’ 8* ‘‘ direct acting en- 
‘direct attack,’’ bs 
tion, "9-89 “*direet contempt, 7740 << direct course,’’ * 
«direct damages,’’ 4” ‘‘direct descendants,’’ 43 te gi 
rect examination,’’ ** ‘‘direct evidence, 7d “‘taxes, 
direct and indireet, 7746 “<< direct heating system,’? 47 
‘*direct injury,’’ 4s ‘direct injury to ‘property, gis 
‘“direet interest,’’ °° ‘direct legal interest,’? 51 ‘¢di- 
rect line,’’ °? “<direct loss or damage by fire, Se II 


‘‘direet communica- 


v. Hichhoff, 107 Cal. 42, 40 P 24, 25, 
48 AmSR 110; Sichler v. Look, 93 ‘Cal. 
ee 606, 29 P 220 [quot Hichhoff v. 
Kichhoff, 107 Cal. 42, 47, 40 P 24, 48 
AmSR_ 110]; O'Neill v. Potvin, 41 
Colo. 316, 98 P 20, 21; Smith v. Mor- 
rill,,12 Colo. A. 283,.55 P 824, 826; 
Spencer v. Spencer, 81 Ind. Ue 321, 
67 NE 1018, 1020, 99 AmSR 260; 
Belknap v. Belknap, 154 Iowa 213° 
134 NW 7384, 7385; Hathaway v. Hoft- 
man, 53 Okl. 72, 153 P 184, 187; John- 
son v. Filtsch, 37 Okl. 510, 188 P 165; 
Brown vy. Trent, 36 Okl. 239, 128 P 
895, 897; Continental Gin Co. v. De 
Bord, 84 Okl, 66, 128 P 159, 161; 
Lieblin v. Breyman Leather Co., 82 
Qr, 22, 26, 160 P 1167; Meinert v. 
Harder, 39 Or. 609, 65 P 1056, 1058; 
Morrill v. Morrill, 20 Or. 96, 25 P 
362, 364, 23 AmSR 95, 11 LRA 155; 
Walker v. Goldsmith, 14 Or. 125, 12 
P 537, 558; Richelson v. Mariette, 34 
S. D. 578, 149 NW 558, 556, AnnCas 
1917A 883; Crawford v. McDonald, 88 
Tex. 626, 33 SW 325, 327; Lane v. 
Moon, 46 Tex. 625, 103 SW 211, 214; 
Irvin v. Johnson (Tex. Civ. A.) 170 
SW 1059, 1060; Smart v. Panther, 42 
Tex. Civ. A. 262, 95 SW 679, 681; 
Newman v. Mackey, 37 Tex. Civ. A. 
85, 83 SW 31, 38; Scudder v. Cox, 
35. Tex. Civ. A. 416, 80 SW. 872, 873; 
Schneider v. Sellers, 25 Tex. Civ. A. 
226, 61 SW 541, 548; Waterman v. 
Bash, 46 Wash, 212, 89 P 556, 558. 
See also Judgments [23 Cyc 889, 


1055]. 
39. Woodlawn v. London County 
Council, [1898] 1 Q. B. 863, 864. 


40. See Contempt § 38. 

41. The Onrust, 18 F. Cas. No. 
10,539, 1 Ben. 431 [aff 18 F. Cas. No. 
10,540, 6 Blatchf, 533, 536]. 

42. See Damages § 11, 

43. Ballantine v. Ballantine, 152 
Fed. 775, 786. See also Descendant 
ante p 792. 

44. See Witnesses [40 Cye 2406]. 

45. See Evidence [16 Cyc 848]. 

46. Re Cust, (Alta.) 18 DomLR 
649, 29 WestLR 716, 7 West 


Direct Heating System 
post p 1044. 

48. Sadlier v. New York, 40 Misc. 
78, 81. NYS 3808, 312; Farnandis v. 
Great Northern R. Co., 41 Wash. 486, 
84 P 18, 20, 111 AmSR 1027, 5 
LRANS 1086. 

49, Leffmann v. Long Island R. 
Co., 47 Misc. 169, 98 NYS 647, 648. 

50. See Witnesses [40 Cyc 2279 

et seq]. 
51. Rine v. Rine, 100 Nebr. 225, 
230, 158 NW 941; Holladay v. Rich, 
93 Nebr, 491, 492, 140 NW 794; Dick- 
enson v. Columbus State Bank, 71 
Nebr. 260, 98 NW 813. 814. ; 

52. Thomas v. Godfrey, 3 Gill & 
J. (Md,) 142, 152;.Dancey v. Grand 
Trunk R. Co., 19’ Ont. A. 664, 669. 
See also Descent and Distribution 
§§ 25-77. 
~ See Fire Insurance [19 Cyc 
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1044 [186.5.] 


rect loss or damage by windstorm,’’** ‘‘direct or 
. ‘direct proceed- 
“direct 


indirect,’’ 55 ‘‘direct part,’’ °° 
ings,”’ ot «6 direct result,’’ 58 
travel,’’5® ‘‘direct’ ‘service,’’ ®° 


ment, 79 61 ¢« direct tee ee ‘* direct taxation,’’ ° ‘‘ di- 
rect ‘taxation within ‘the province,’’ ° «direct tes- 


timony,’’ © and ‘‘direct trust.’ ° 
Direct payment.*’ 


cies or conditions.” 


[§ 3] C. Asa Verb.72 To guide;"* to instruct ;"* 
to show;7® to regulate ;7° to point out;"* to point out 
with authority;7® to point out a course of proceed- 


54. National F. Ins. Co. v. Crutch- 
field, 160 Ky. 802, 804, 170 SW 187, 
LRA1915B 1094. 


55. Davis v. Barney, 2 Gill & J. 
(Md.) 382, 402. : 
56. U. S. v. Diris, 26 Philippine 


133. 

57. Houser v. Bonsall, 149 N. C. 
51, 62 SE 776, 778; Simmons v. De- 
fiance Box Co., 148 N. C. 344, 62 SE 
435; Crosbie vy. Brewer, (Okl.) 158 
P 388, 396. 

58. Story v. Chicago, etc., R. Co., 
79 Iowa 402, 44 NW 690, 692; State 
v. Haab, 105 Lia. 230, 29: A 725, 728; 
Dis. op. Parke v. Seattle, 5 Wash. 
1,°11) 31_P (310,32. P82, ‘34 AmSR 
839, 20 LRA 68. See also Damages 


§ 69. et seq: 
[a] “Consequential result” dis- 
tinguished.—‘“‘A direct result is one 


which immediately and necessarily 
follows the act. A consequential re- 
sult is one which does not thus 
follow the doing of the act.” Dis. op. 
Parke v. Seattle, 5 Wash. 1, 11, 31 


PP 310,. 32. P 82, 34 'AmSR ‘839, 20 
LRA 68. 

59. Maynard v. Cedar County, 51 
Iowa 430, 431, 1 NW 701. 

60. Cumberland Tel., etce., Co. 
Kelly, 160 Fed. 316, 323, 87 GOA 


268, 15 AnnCas 1210. 

61. Chicago Bd. of Trade v. L. A. 
Kinsey Co., 130 Fed. 507, 509, 64 CCA 
669, 69 LRA 59. 

62. See Internal Revenue [22 Cyc 
1608]; Taxation [87 Cyc 714]. 

68. Cotton v. Rex, (Can.) 15 Dom 
LR 283, "289," °13 EastLR 371, 26 
WestLR 207. 

64. Ontario v. Canada L. Assur. 
Co., 33 Ont. L. 4383, 439, 8 OntWN 
165, 22 DomLR -428; Harmer v. A. 
MacDonald Co., Ltd., (Sask.) 30 Dom 
LR 640, 648, 33 WestLR 153. 

65. See Evidence [16 Cyc 848]. 

66. See Trusts [39 Cyc 33]. 

67. Contract for direct payment 
of money see Attachment § 104 


68. Colorado v. Boylan, 25 Fed. 
594, 595. 

69. Ross v. Gold eee Min. Co., 
14 Tda. 687, 696, 95 P.82 

70. Ross v. Gold Rides Min. Co., 
14 Ida. 687, 696, 95 P 821. 

fla Ross Vv. Gold Ridge Min. Co., 
14 Ida. 687, 696, 95 P 821. 

72. See also Compel 12 C. J 
p 223: Control 13: €:° J. p 840. 


73. Webster Int.. D. [quot Hinds 
v. Kellogg, 13 NYS 922, 928]. 

[a] Synonyms.—(1) Any of the 
words “wish,” “desire,” “command,” 
or “direct” are apt words to be used 
in a will to show testator’s intent to 
make a will. Barney v. Hayes, 11 
Mont. 571, 29 P 282, 284, 28 AmSR 
495. (2) The term “direct,” as used 
in a will creating a trust, is used 
in the same sense as “wish” or 
mera ” Bliven v. Seymour, 88 N. Y. 


469, 476. 

thT. “Guide” and “advise” distin- 
guished.—The verb '“‘direct’” ordi- 
narily implies a pointing out with 
authority, or directing as a superior, 
and, in a contract by an attorney 
with a client for a percentage of 
the recovery as compensation for his 


A payment which is absolute 
and unconditional as to time, amount, and the per- 
sons by whom and to whom it is to be "made ;°8 abso- 
lute,®® unconditional,” free from intervening agen- 


DIRECT—DIRECTION 


route of Phrases: 


‘“direct . settle- 


regulate.’’ 88 


services, providing that no settle- 
ment shall be made unless he is 
present and directs it, is used in such 
sense, thus limiting the client’s con- 
trol over the action, and does not 
mean to guide or advise. Davis v. 
Chase, 159 Ind. 242, 64 NE 88, 89, 
853, 95 AmSR 294. 

74, Webster D. [quot Calder v. 
Curry, 17 R. I. 610, 615, 24 A 103]. 

To direct a verdict see Trial [38 
Cyc 1563]. 

75. Webster Int. D. [quot Hinds 
v. Kellogg, 18 NYS 922, 923]. 

76. Webster Int. D. [quot Hinds 
v. Kellogg, 13 NYS 922, 923]. 

77. Webster Int. D. [quot Hinds 
v. Kellogg, 18 NYS 922,. 923]; Peo. 
v. Bork, 96 N. Y. 188, 202. 

Davis v. Chase, 159 Ind. 242, 
64 NE 88, 853, 95 AmSR 294. 
Webster D. [quot Calder v. 
17 R. I. 610, 615, 24 A 103]. 


Curry, 
To same effect Davis v. Chase, 
Ind. 242, 245, 64 NE 88, 853, 
AmSR 294. 

fa] “Authorize” synonymous. 
Weimar v. Fath, 43 N. J. L. 1, 8. 

[b] “Authorize” distinguished. — 
Spring. Garden v. Wistar, 18 Pa. 195, 
198. 

[ec] As implying power to act.— 
“Usually, the power to direct a thing 
to be done necessarily implies the 
power to do the act one’s self, on 
the principle that the greater power 
includes the less.” Grainger County 
BAR ee 111 Tenn. 234, 292, 830 SW 

80. Webster D. [quot Calder v. 
Curry, 17 R. I. 610, 615, 24 A 103]. 

81. Webster D. [quot Calder v. 
Curry, 17 R. I. 610, 615, 24 A_ 103]; 
Potter v. Adriance, 44 N. J. Eq. 14, 
17, 14 A 16; Peo. v. Guggenheimer, 
28 “Mise. 735, 747, 59 NYS. 913. 

[a] “Directed to be sold” as used 
in a will relative to real estate con- 
sidered in reference to a stamp act. 
Atty.-Gen. v. Simcox, 1 Exch. 749, 
765, 154 Reprint 319. 

82. McLean County Coal Co. v. 
Bloomington, 234 Tll. 90, 97, 84 NE 
624; Whitfield v. Thompson, 85 Miss. 
749, 38 S 113, 118; Pelzer*Mfg. Co. 
v. Cely, 40 S. C. 430, 18 SE 790, 791; 
Planters’ Gin Co. v. Washington, 
(Tex. Civ. A.) 132 SW 880, 881. 

83. Spring Garden v. Wistar, 18 
Pa. 195, 198. To same effect Thissell 
v. Schillinger, 186 Mass. 180, 71 NE 
300, 301; Collister v. Fassitt, 7 App. 
Div. 20. 39 NYS 800, 801 [rev 16 
MISC 395, 88 NYS 601]. 

Rex v. Rawlinson, 6 B. & C. 
23° 3 BCL 99, 108 Reprint 361. 

85. Wood v. The Nimrod, 30 F. 
Cas. No. 17,959. Gilp. 83, 85. 

fa] “Elsewhere” equivalent. — 
Where shipping articles authorize 
the master to touch at certain inter- 
mediate points “or as he may direct,” 
it is no violation to stop at a place 
not named. The phrase is as wide 
as “or elsewhere.” and is to be given 
the same construction. “Wood v. The 
Ne oa 30 F. Cas. No. 17,959, Gilp. 


86. Quick v. Quick, 21 N. J. Eq. 
18, 18; Fielden vy. Ashworth, L. R. 


ing with authority;’® to command;*® to order;®! to 
require ;°* to exclude discretion ;** to app 
““As he may direct,’’ 8° ‘fas the law di- 
rects,’’ §° ‘‘direet and control,’’’? and ‘‘direct and 


oint.84 


Directing. Requiring;®® a word which imports an 
order to another.®° 

DIRECT ACTING ENGINE. The term has been 
long used in the engineering art to exclude engines 
with crank and flywheel and other rotative parts. 

DIRECT HEATING SYSTEM. The term is ap- 
plied to heating apparatus where the heating body 
is in the room, ‘and the radiation is direct.°? 

DIRECTION.®* An order prescribed, either verb- 


20 Hq. 410. 

87. White v. Hewlett, 143 Ala. 374, 
42 S 78, 79; Chicago, ete., Rs :Co.--v. 
Porter, 43 Minn. 527, 529, "46 NW 75. 
See also Control 13 eM lsy: p 841 note 
44 [a]. 

Implying supervision. — Chi- 
cago, etc., R. Co. v. Porter, 42 Minn. 
527, 529, 46 NW 75. 

88. Rex v. Rawlinson, 6 B. & CG. 
23, 24, 13 ECL 99, 108 Reprint 861. 

[a] “Remove” included. — Where 
commissioners have the power, given 
them by statute, to direct and reg- 
ulate the stands of hackney coaches 
within a certain district, they may 
remove a stand from one street to 
another. “I think,’ said Abbott, C. 
J., “that direct means appoint. ‘And 
if the commissioners may appoint 
the stands of hackney-coachmen, that 
necessarily includes a power of say- 
ing that they shall not take their 
stand in a particular place, as hes 
as that they may do so.’ Rex 
Rawlinson, 6 B. & C. 23, 26, 13 ECL 
99, 108 Reprint 361. 


89. Pelzer Mfg. Co. v. Cely, 40 
S. C. 430, 433, 18 SE 790. 
90. Potter’ v. Adriance, 44. N. J. 


Eq. 14, 17, 14 A 16. 


[a] “Directing her course.”—The 
‘— [1913] P. 166, 12 Aspin. 
[b] Directing or assisting. — 


Where a captain, while acting in dis- 
obedience to the orders of his su- 
perior officer, took a prize, the suc- 
cessor of that superior officer cannot 
be said to have been “directing or 
assisting” in the capture, so as to 
be entitled, under a proclamation, to 
a share of the prize, as he was 
directing in or privy to only such 
orders as his predecessor issued. 
Harvey v. Cooke, 6 East 220, 102 
Reprint 1271. 

91. Blake, ete, Steam Pump 
Works v. Warren Steam Pump Co., 
155 Fed. 285, 289. 


92. Pelton v. Williams, 235 Fed. 
131, 132, 148 CCA 625. 
{a] “Indirect heating’ compared 


and distinguished.—‘‘All heating ap- 
paratus is one or the other of two 
types, direct or indirect. In the di- 
rect the heating body or box is in the 
room to be heated, and the radia- 
tion is direct; in the indirect the 
heating box is outside the room to 
be heated/and it heats a body of air 
in passing over it, which body of air 
is then conducted to the room to be 
heated, thus indirectly accomplish- 
ing the result. The two systems are 
also distinguished as ‘radiating’ and 
‘circulatory.’ In the heating of 
houses the ordinary hot-air furnace 
is circulatory or indirect; the more 
common steam system, with a radi- 
ator in each room, is radiating or 
direct; though steam heating is 
sometimes applied on the indirect 
system by passing fresh air from 
outside over the body of steam coils 
in the cellar and carrying this heated 
air into the room through pipes and 
registers.” Pelton v. Williams, 235 
Fed. 131, 132, 148 CCA 625. 


93. Direction: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuniber, 


ally or written;°* a command; an instruction ;*° 
instructions in what manner to proceed;*’ general 
instructions as to the manner of doing something ;°s 
the act of governing, ordering, or ruling; con- 
The term is also sometimes 
used to denote the body of persons, called ‘‘direc- 
tors,’’ who are charged with the management and 
administration of a corporation or institution; also 
as the name of the clause of a bill in equity contain- 
ing the address of the bill to the court.’ 

The primary idea of the word is 
of space—in a straight line, rectilinearly, undeviat- 
ing, ete., and in this sense it may be defined as in a 
straight line or course,’ literally or figuratively ;° 
without curving, swerving, or devia- 


trol; superintendence.” 


DIRECTLY .* 


rectilinearly ;* 


In writ of: 
Attachment see Attachment § 331. 
Cargiorars see Certiorari §§ 220- 
Hxeeution see Executions [17 Cyc 


Garnishment see Garnishment [20 
Cye 1047]. 

Habeas corpus see Habeas Corpus 
[21 Cyc 282]. 

Manganmis see Mandamus [26 Cyc 


125]. 
rp see Prohibition [82 Cyc 
Scire facias see Scire Facias [35 
Cyc 1147] 
Sequestration see 
Of [85 Cye 1402]. 
Bil in equity see Equity [16 Cyc 
‘ Cye 430, 


Verdict see Criminal Law § 2298; 


Sequestration 


Process see Process [3' 
533 


Trial [88 Cye 1563, 1871]. 
ai aan f as affecting liability of 
sheriff see Sheriffs and Con- 


stables [35 Cyc 1621]. 
Jury see Criminal Law § 2353; 
Trial [88 Cye 1594]. 
See also Direct ante p 1043; Directly 
post this page. 

94. Webster D. [quot Northern 
Pac. R.| Co. v. Barnes, 2 N. D. 310, 
367, 51 NW 3886]. 

[a] “Direction in writing.”—Reg. 
v. Kane, 65 J. P. 9 (construing the 
Larceny Act [1861] § 75). 

95. Mulvey v. State, 43 Ala. 316, 
318, 94 AmD 684. 

{a] “By his express direction.”— 
Barr v. Graybill, 13 Pa. 396, 399 
(in the attesting clause of a will). 
Simmons v. Sisson, 26 N.Y. 
See also Indianapolis St. 
R. Co. v. Kane, 169 Ind. 25, 33, 
NE 841, 81 NE 721 (construing ‘“or- 
der or direction” as used in the Em- 
ployers’ Liability Act); State v. 
Leichtman, 146 Mo. A. 295, 297, 130 
SW 94 (construing “direction to the 
clerk to copy the . [motion],” 
as used in St. [1899] § 866). 

97. Webster D. [quot Northern 
Pac. R.,Co. v. Barnes, 2 N. D. 3810, 
367, 51 NW 386]. 

[al “Directions for shipping are 
for the purpose of enabling the car- 
rier to determine to whom and where 
the goods are to be delivered, and if 
they accomplish that purpose they 
are sufficient.” Rabinowitz v. Hall, 
123 Ill. A. 65, 68. 

98. Berkshire Woollen Co. v. Day, 
12 Cush. (Mass.) 128, 130. To same 
effect In re Durant, 60 Vt. 176, 181, 
12 A 650; Newton v. Ellis, 5 E. & B. 
ret 123, 85 BCL 114, 119 Reprint 


99. Kellyville Coal Co. v. Bruzas, 
223 “Ill. 595, 600, 79 NE 309. To 
same effect In re Durant, 60 Vt. 176, 
181, 12 A 650 

1. See Control 18 C. J.-p 888. 

2. Worcester D. [quot Dantzler Vv. 
De Bardeleben Coal, etc., 
Ala. 309, 315, 14 S 10, 22 LRA’ 861; 
Ure v. Ure, 185 Ill. 216, 218, 56 NB 
1087]; Hallock v. New York, ete., R. 
Co., 197 N. ¥. 450, 455, 90 NE 1124. 
52 LRANS 1142. See also Newton 


\ he 


DIRECTION—DIREOTLY 


str aightness in 


Phrases: 


v. Ellis, 5 E. & B. 115, 124, °119 Re- 
print 424, 85 ECL 114 (where the 
court, per Lord Coleridge, said: ‘The 
work was done by the directions of 
the Board, who were represented by 
the surveyor. It was to be done in 
the manner which they ‘should pre- 
scribe, and was therefore done under 
their directions’’). 

[a] As applying to results only.— 
The word as used in a contract by 
which a contractor agreed to build 
a sewer under the immediate direc- 
tion and superintendence of the com- 
missioner of public works related 
to the results, and not to the meth- 
ods to be employed. Foster v. Chi- 
cago, 197 Ill. 264, 64 NE 822, 323. 

[b] “Direction, care, and man- 
agement.’”—In a plea alleging that 
plaintiff had the “direction, care, and 
management” of a_ ship which de- 
fendant was charged with having 
neglected to load according to con- 
tract, ‘direction, care, and manage- 
ment,’ was construed to mean the 
actual, and not merely the legal, di- 
rection, care, and management. Tay- 
lor v. Clay, 9 Q. B. 718, 723, 58 HCL 
718, 115 Reprint 1448. 

[e]: “Under the direction of the 
Secretary of the Interior.’”—Knight 
v. United Land Assoc., 142.U. S. 161, 
177, 12 SCt 258, 35 L. ed. 974 [quot 
Warner Valley Stock Co. v. Smith, 
165 U. S. 28, 38, 17 SCt 225, 41 L. ed. 
621; Orchard v. Alexander, 157 U. S. 
372, 881, 15 SCt 635, 39 L. ed. 787]. 
See also Northern Pac. R. Co. v. 
Barnes, 2 N. D. 310, 867, 51 NW 
886 (where it is said: “To make 
selections [of land] ‘under the direc- 
tion of the secretary of the interior’ 
is to make them in accordance with 
the rules and regulations prescribed 


. D. See Corporations. 

4. See also Direct ante p 1043; Di- 
rection ante p 1044. 

5. Webster D. [quot State v. Van 
Camp, 36 Nebr. 9, 138, 54 NW 118; 
State v. Conley, 22 R. I. 397, 401, 
48 A 200]. 

[a] Derived from the Latin “di- 
rectus,” straight, the past participle 
of “dirigere,” to set in a_ straight 
line. State v, Conley, 22 R. I. 397, 
401, 48 A 200. 

6. Century D. [quot State v. Con- 
ley, 22 R. I. 397, 401, 48 A 200]. 

7. Worcester D. [quot State v. 
Conley, 22 R. I. 397, 401, 48 A 200]. 

8. Webster D. [quot State v. Van 
Camp, 86 Nebr._9, 18, 54 NW 113]. 

9. Anderson L. D. [quot wee Vv. 
Conley, 22 R. I. as 401, 48 A 200]. 

10. Anderson L. [quot State v. 
Petes, 22) Ret 307) ‘401, 48 A 2001. 

11.. State v. Conley, 22 Riehkx397, 
401, 48 A 200. 


12. Webster D. [quot State v. Van 
Camp, 36 Nebr. 9, 13, 54 NW 113]. 
13. Webster Int. D. {quot State v. 
Center 22° Ried. 397; 401, 48 A 200]. 
Century. D. quot State v. 
contey, 22 R. I. 397, 404, 48 A 200]. 
Lyons v. U. 85 6 Ct. Cl. 31, 
427 sacife Union Club. v. Gommer- 
cial Union Assur. Co., 12 Cal. A. 503, 
107 P 728, 732; Gates v. Burlington, 
ete., R. Co., 39 Towa 45, 46; McLean Vv. 
Burbank, 11 Minn. 277; Davis v. 


tion;® not cireuitous;® straight.'° 
meanings of the word are analogous to the idea ot 
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The secondary 


space;* in a direct manner}? 


in a straightforward way, without anything inter- 
vening ;1° without the intervention of any medium. af 
The term is sometimes used in the sense of proxi- 
mately;'® not remotely;*® actually;!7 immediate- 
ly;?8 at once;! speedily.2° 

‘Coming directly from some foreign 
port or place into the state,’’ 2+ ‘‘directly east, 12a 
‘directly exposed,’’ 28 
port,’’ ?* ‘directly injured,’’ 25 ,_ directly, interest- 
ed,’’ #6 “‘direetly intermediate points,’’ 2 
ly or indirectly,’’** ‘‘directly or indirectly enter 


‘<direetly from port to 


**direct- 


Spicer, 27 Mo. A. 
v. Lichtenthaler, 
Jensen v. Wisconsin Cent. R. Co 

145 Wis. 326, 128 NW. 982, 985: 
Zeratsky v. Chicago, ete, R. Co., 141 
Wis. 428, 123 NW 904, 907. 

16. Pacifie Union Club v. Commer- 
cial Union Assur. Co., 12 Cal, A. 503, 
107 Py728, 732. 

17. Lyons v. U. 26 Ct:'Cl. 31, 42. 

18. Gates v. iret: ete., R. 
Co., 39 Iowa 45, 46; Missouri, ete., 
R. Co v, Lyons, (Tex. Civ. A.) 53 


SW 96, 

19. See At Once 5 C. J. p 1489. 

20. The Onrust, 18 F. Cas. No. 
10,539, 1 Ben. 481, 445 

[a] “Reasonable time” (1) isiia 
much more comprehensive expres- 
sion than “directly.”” Henderson v. 
McFadden, 112 Fed. 389, 394, 50 CCA 
304; The Onrust, 18 F. Cas. No. 
10,539, 1 Ben. 481, 445; Metropolitan 
Land Co. v. Manning, 98 Mo. A. 248, 
260, 71 SW 696; Tobias v. Lissberger, 
105 N. Y. 404, 12 NE 138, 15, 59 AmR 
509; Sentenne v. Kelly, 59 Hun 512, 
18 NYS 529, 530; Lewis v. Hojer, 
16 NYS 534, 536; Duncan v. Topham, 
8 C. B. 225, 231, 65 ECL 226, 187 
Reprint 495. (2) “Directly” would 
seem to mean less than a reasonable 
time, but would not necessarily mean 
immediately. Thompson vy. Gibson, 
8 M. & W. 281, 151 Reprint 1045. 

[b] “As soon as possible” distin- 
guished.—Sentenne 8 Kelly, 59 Hun 
612,18 NYS, 529,. 158 

{e] “Instanter” distinguished, — 
Duncan v. Topham, 8 C. B. 225, 231, 
65 ECL 225, 137 Reprint 495; Thomp- 
son v. Gibson, 8 M. & W. 281, 151 
Reprint 1045. 

21. Stillwater Tp. v. Green Tp., 9 
N. J. L. 59, 63; Chatham Overseers 
of Poor v. Middlefield Overseers of 
Poor, 19 Johns. (N. Y.) 56, 57 (both 
to the effect that this phrase means 
coming from some port or place out 
of the United States, without pass- 
ing through either of the sister 
states into the state). 


279, 301; Lockart 
46 Pa. 151, 164; 


22. State v. Van Camp, 36 Nebr. 
13, 54 NW 113, 8 

23. Kirby v. Harker, 143 Iowa 
478, 121 NW 1071, 1072. 

24. Kohne v. Insurance Co. of 
ee America, 6 Binn. (Pa.) 219, 

25. Lyons v. U. S., 26 Ct. Cl. 31, 
43. See also Damages § 69 et 
seq. - 

fa] “Directly injured” as used in 


reference to damages in a statute 
relative to the construction of in- 
ternal improvements see Lyons vy. 
Ot SYi26."Ct.. Che 81) nts. 
Peo. v. Wells, 100 Cal. 227, 
34 P 718, 719; Brown v. Douglas 
County First Nat. Bank, 49 Colo. 
398,118 P 483, 484. 

27. Schanen-Blair Co. v. Southern 
Pac. Co., 68 Or. 106, 186 P 886, 889. 

28. Williamsburgh City F. Ins. 
Co. v. Willard, 164 Fed. 404, 406, 
90 CCA 392, 21 LRANS 103; Baker 
v. Williamsburgh City F. Ins. Co., 
157 Fed. 280, 282; Pacific Union Club 
v. Commercial Union Assur. Co., 12 
Cal. A. 503, 107 P 728. 782; Nelson 
v. Johnson, 38 Minn. 255, 258, 36 NW 
868; State v. O’Brien, 35 Mont. 482. 


1046 [18C.J.] 


into competition,’’ 2° ‘‘directly or indirectly inter- 
ested,’’ °° ‘directly or indirectly to or for the pub- 
lie,’’ §1. ‘‘ directly productive,’’ 5? ‘‘directly tend.’’ %° 
One who or that which directs.*> 


DIRECTOR.** 
DIRECTORY.*® 
DIRIMENTE. 


agreement.°? 


DIRT. Any foul or filthy substance ;°* whatever, 
adhering to anything, renders it foul, unclean, or 


offensive.®° 


DIRT MINED. A mining term construed to mean 
the cubical contents of the material in place on a 
mining claim, which would be mined in the working 


In Spanish law, an impediment 
which justifies the annulment of matrimony; also 
the judge who terminates a judicial deadlock or dis- 


DIRECTLY—DISABILITY 


ete.*° f 


DIRTY SLUT. According to its usual, popular, 
and natural signification, the term, spoken of a wom- 
an, does not of itself impute unchastity, the word 


‘‘slut’’ being defined as a careless, lazy woman;*! a 


contempt for a 


of the claim for the purpose of recovering gold, 


90 P 514, 520, 10 AnnCas_ 1006; 
Reeve v. Marsh, 23 T. L. R. 24, 25; 
Cade v. Calfe, 22 T. L. R. 243; Stew- 
art v. MacDonald, 11 CanLJNS 19, 22. 

29. Parkers Dye Works v. Smith, 
32: Ont. L. 169, 170,°7 OntWN . 65, 
7 Ont WN 207, 20 DomLR 500. 

30; Burton iv. U.. S.* 202-038! 
344, 400, 26 SCt 688, 50 L. ed. 1057, 
6 AnnCas 362. 

31. Calumet Service Co. v. Chilton, 
148 Wis. 334, 336, 136 NW 131. 

{a] “Directly or indirectly to or 
for the public,” includes’ service 
whether to a municipality or its in- 
habitants, or both, or by a munici- 
pality for itself or its inhabitants. 
Calumet Service Co. v. Chilton, 148 
Wis. 334, 336, 135 NW 131. 

32. Great Northern R. Co. v. Ed- 
monton,. 69 J. BP. 179;093\ LT. Rep: 
N. S. 479. } 

Dee State v. Anderson, 10 Or. 448, 


34. Director: 

Generally see Corporations. 

ier ag by see Evidence [16 Cyc 

Competency as witness see Wit- 
nesses [40 Cyc 2290]. 

Discretion of, interference with, by 
i see Injunctions [22 Cye 


Mandamus to restore to office see 
Mandamus [26 Cyc 854]. 

Pleading, verification by see Plead- 
ing [31 Cyc 539]. 

Quo warranto to determine right to 
office see Quo Warranto [32 Cyc 
1426]. 

Right to subrogation see Subroga- 
tion [37 Cyc 376]. 

School director see Schools and 
School Districts [35 Cyc 858]. 

35. Webster D. [quot Balmford v. 
Grand Lodge A. O. U. W., 16 Misc. 
4, 5, 37 NYS 645]. 

36. Directory: 

Statute see Statutes [36 Cyc 1157]. 

Trust see Trusts [39 Cyc 33]. 

87. Escriche Diccionario. See also 
Marriage [26 Cyc 900]. 


38. Century D. [quot State v. 
Closser, 179 Ind. 230, 99 NE 1057, 
1060]. 

89. Century D. [quot State v. 
Closser, 179 Ind. 230, 99 NE 1057, 
1060]. 


40. Olsen v. 


Canadian-Klondyke 
Min. Co., Ltd., 


(Yukon) 34-WestLR 


953, 957. 
41. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 


509, 135 AmSR 359, 25 LRANS 517]. 
42. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 135 AmSR 359, 25 LRANS 517]. 
43. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 185 AmSR 359, 25 LRANS 517]. 
44. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 135 AmSR 359, 25 LRANS 517]. 
45. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 135 AmSR 359, 25 LRANS 517]. 
46. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269.-105 P 
509, 185 AmSR 359, 25 LRANS 517]. 


47. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 135 AmSR 359, 25 LRANS 517]. 
392) also Libel and Slander [25 Cyc 


48. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 1835 AmSR 359, 25 LRANS 517]. 

49. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 185 AmSR 359, 25 LRANS 517]. 

50. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 
509, 135 AmSR 359, 25 LRANS 517]. 

51. Disability: 

Adverse possession see Adverse Pos- 
session §§ 195-197. 

Contributory negligence of person 
under, in case of injury see Ani- 
mals § 349; Bridges § 110; Car- 
riers § 1482; Electricity [15 Cye 
476]; Highways [37 Cyc 279]; Mu- 
nicipal Corporations [28 Cye 914]; 
Railroads [33 Cyc 837, 992]; Street 
Railroads [36 Cyc 1562]; and gen- 
erally Negligence [29 Cyc 533]. 

Conversion, sale of property of per- 
son under see Conversion § 59. 

Easement, landowner’s disability see 
Easements [14 Cye 1153]. 

Laches, excuse for see Equity [16 
Cyc 168]. 

Limitation of action see Limitations 

ee Actions [25 Cyc 1226]. 


Alien see Aliens § 8 et seq; Per- 
petuities [30 Cyc 1504]; Treaties 
[38 Cye 966]. 

Attorney see Attorney and Client 
§ 103; New Trial [29 Cyc 876]. 

Convict see Convicts § 2 et seq. 

Cotenant, as affecting right to par- 
Se sale see Partition [30 Cyc 


County officer see Counties § 191. 

Court commissioner see Court 
Commissioners § 10. 

Coverture see Husband and Wife 
[21 Cye 1304]. 

Drunkard see Drunkards [14 Cyc 
1098-1100]. 

Executor or administrator see Ex- 
ecutors and Administrators [18 
Cyc 160, 769]. ' 

Fireman, retirement of, on pen- 
sion see Municipal Corporations 
[28 Cye 554]. 

Indian see Indians [22 Cyc 114]. 

Infant see Infants [22 Cyc 529, 
540, 580, 622, 627]. 

Insane person see Insane Pérsons 
[22 Cyc 1169, 1194, 1212, 1222]. 

Judge see Judges [23 Cyc 524]. 

Juror pending trial sée Juries [24 
Cye 361]. 

Justice of the peace see Justices 
of the Peace [24 Cyc 416]. 

Legatee, distribution of estate, see 
Executors and Administrators 
[18 Cye 625]. 

Master or servant see Master and 
Servant [26 Cyc 985, 1043]. 

Member of mutual benefit society 
see Mutual Benefit Insurance 
[29 Cyc .83, 192, 237,' 247]. 

Municipal officer see Municipal 
Corporations [28 Cyc 416]. 

Partner, as ground for dissolution 
of partnership see Partnership 


woman who is uncleanly as regards her person or 
her house;*? a slattern;*® a jade;*#* a young wom- 
an;*° a wench;*® a term often used as a name of 


woman and, formerly, also for a 


man.*? Also an awkward person, animal, or thing;#8 
a bitch;*® a female dog.®° 

|.  DISABILITY.® 
state of being disabled ;>* incapacity ;>4 impotence ;°5 
weakness;°° a want of competent power, strength, 
or physical ability.5? 


A deprivation of ability;>? a 


The term may include men- 


[30 Cyc 654]. 
Pauper see Paupers [30 Cyc 1064]. 
Policeman see Municipal Corpora- 
tions [28 Cyc 526, 533]. 
Principal or agent as terminating 
agency see Agency § 184 et seq. 
Public officer see Officers [29 Cyc 
1406, 1435]. 
Slave see Slaves [386 Cyc 482]. 
Spendthrift see Spendthrifts [36 
Cyc 803, 804]. 
Trustee, as ground for removal 
see Trusts [39 Cyc 262]. 
Witness see Continuances § 60; 
Criminal Law § 871; Depositions 
§ 11; Evidence [16 Cye 1101]; 
New Trial [29 Cyc 877]; Wit- 
nesses [40 Cyc 2176, 2200, 2412, 
2573]. 
Pardon, as affecting see Pardons [29 
Cyc 1566). 
Pension, amount as affected by see 
Pensions [30 Cye 1373]. 
Taxation of property owned by per- 
son under see Taxation [37 Cyc 
769, 1293, 1387, 1390, 1393]. 


52. Miller v. American Mut. Acc. 
Ins. Co., 92 Tenn. 167, 173, 21 SW 
39, 20 LRA 765. 

[a] “Death” distinguished.—‘‘The 


word ‘disability’ does not express the 
same meaning as the word ‘death’; 
nor is it ordinarily used as signify- 
ing the same thing.” Hiil v. Travel- 
ers’ Ins. Co., 146 Iowa 138, 135, 124 
NW 898, 28 LRANS 742. To same 
effect Hall v. American Employers’ 
Liability Ins. Co., 96 Ga. 418, 28 
SE 310; Rosenberry v. Fidelity, etc., 
Co., 14 Ind. A. 625, 48 NE 317, 318; 
Burnett v. Railway Officials, etc., 
Ace. Assoc., 107 Tenn. 185, 64 SW 


ce? See also Accident Insurance 
58. Miller v. American Mut. Acc. 


Ins. Co., 92 Tenn. 167, 173, 21 SW 
39, 20 LRA 765. 
fa] “Injury” equivalent. — St. 


Louis Southwestern R. Co. v. High- 
note, (Tex. Civ. A.) 84 SW 865, 368. 

54. Century D. [quot Hill v. Trav- 
elers’ Ins. Co., 146 Iowa 133, 135, 
124 NW 898, 28 LRANS 742]; Miller 
v. American Mut. Acc. Ins. Co., 92 
Tenn. 167, 173, 21 SW 39, 20 LRA 


Century D. [quot Hill v. Trav- 
Ins., Co., 146 Iowa 1338, 135, 
124 NW 898, 28 LRANS 742]. 

56. Century D. [quot Hill v. Trav- 
elers’ Ins. Co., 146 Iowa 133, 185, 
124 NW 898, 28 LRANS 742]. 

57. Century D. [quot Hill v. Trav- 
elers’ Ins. Co., 146 Iowa 133, 135, 
124 NW 898, 28 LRANS 742]. 

[a] As physical incapacity.—Odd 
Fellows, etc., Assoc. v. Earl, 70 Fed. 
16, 20, 16 CCA 596; Hutchinson v. 
Supreme Tent K. M. W., 68 Hun 355, 
358, 22 NYS 801; Sturgiss v. Atlantic 
Coast Line R. Co., 80 S. C.. 167, 204, 
60 SE 939, 61 SE 261; Miller v. 
American Mut. Acc. Ins. Co., 92 Tenn. 
167, 21 SW 39, 40, 20 LRA _ 765. 
See Hall v. Royal Fraternal Union, 
130 Ga. 820, 61 SE 977, 979 (holding 
that the term would not cover any 
disability from old age). See also 
Accident Insurance § 161. ¢ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DISABILITY—DISAPPEARANCE 


tal as well as bodily disability.®’ 

In its technical legal sense, the want of legal ca- 
pacity to do a thing;®® the want of legal ability or 
capacity to exercise legal rights either special or 
ordinary,®° or to do certain acts with proper legal 
effect,°t or to enjoy certain privileges or powers of 
free action;®? the absence of legal ability to do cer- 
tain acts or enjoy certain benefits ;°* a personal in- 
capacity,°* such as the disability to sue, take lands 
by descent, enter into contracts, alien property, ete.® 
It implies want of power, not want of inclination, 
and refers to incapacity, and not to disinclination.®® 
The disability may relate to the power to contract 
or to bring suits, and may arise out of want of 
sufficient understanding, such as idiocy, lunacy, in- 
faney, or want of freedom of will, as in the ease 
of married women and persons under duress,® or 
out of the policy of the law, such as alienage, when 
the alien is an enemy, outlawry, attainder, premu- 
nire, and the like.®® At the present day ‘‘disabil- 
ity’’ is generally used to indicate an incapacity for 
the full enjoyment of ordinary legal rights,®° Some-~ 
times the term is used in a more limited sense, as 
when it signifies an impediment to marriage, or the 
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restraints placed upon clergymen by reason of their 
spiritual avocations.?° Disability is either general 
or special,"t the former when it incapacitates the 
person for the performance of any legal acts of a 
general class, or giving to them their ordinary legal 
effect,’? and the latter when it debars him from 
one specific act.™ 

DISABLE."* In its ordinary sense, to cause a 
disability.7> 

DISAGREEMENT. A want of unanimity;%° dif- 
ference of opinion or want of uniformity or con- 
currence of views, such as a disagreement among 
the members of a jury or the judges of a court, or 
between arbitrators.77 

DISALLOW. To refuse to follow;7® to deny the 
force or validity of;"® to disown or reject.8° It is 
often applied to a refusal to allow an amendment 
to be made to pleadings, as indicating a holding, as 
matter of law, that such offered amendment is im- 
proper, and not that the judge heard evidence in 
regard to the allegations and passed upon the merits ° 
of them.’+ 

DISAPPEARANCE, A vanishing.*? 


58. McCaffrey v. Shields, 54 Wis. 
645, 651, 12 NW 54. 

59. Bouvier L. D. [quot Meeks v. 
Vassault, 16 F. Cas. No. 9,393, 3 
Sawy. 206]; Berkin v. Marsh, 18 Mont. 
152, 160, 44 P 528, 56 AmSR 565; 
Terre Haute, etc., Tract. Co. v. 
Reeves, 58 Ind. A. 326, 108 NE 275, 
276 [quot Cyc]. To same _ effect 
Sanborn v. Ray, 194 Fed. 37, 39, 114 
CCA 57. 

{a] Similar definitions.—(1) “In- 
capacity for action under the law.” 
Anderson L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 162, 44 P 528, 
56 AmSR 6565]; Burrill L. D. [quot 
Wiesner v. Zaun, 39 Wis. 188, 206]. 
(2) “Incapacity to do a legal act.” 
Anderson C[aquot Berkin v. 
Marsh, supra]; Burrill L. D. [quot 
Wiesner v. Zaun, supra]. 

60. Black L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P°528, 
56 AmSR 565]. To same effect State 
v. Boyd, 31 Nebr. 682, 48 NW 739, 
7153, 51 NW 602; Carr v. Wilson, 32 
W. Va. 429, 9 SE 31, 33, 3 LRA 64. 

61. Black L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P 528, 
56 AmSR 565]. 

62. Black L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P 528, 
56 AmSR 565]. 

63. Rapalje & L. L. D. [quot Ber- 
kin v. Marsh, 18 Mont. 152, 161, 44 
P 528, 56 AmSR 565]; Terre Haute, 
etc., Tract. Co. v. Reeves, 58 Ind. A. 
326, 108 NE 275, 276 [quot Cyc]. 

64. Anderson L. D. [quot Berkin 
v. Marsh, 18 Mont. 152, 162, 44 P 
528, 56 AmSR 565]. 

“The term is merely descriptive 
of the condition of the person.” Ter- 
rell v. Moupin, (Ky.) 83 SW 591, 592, 
26 KyL 1203. 

65. Rapalje & L. L. D. [quot Ber- 
kin v. Marsh, 18 Mont. 152, 161, 44 
P 528, 56 AmSR 565]; Terre Haute, 
ete., Tract. Co. v. Reeves, 58 Ind. A. 
326, 108 NE 275, 276 [quot Cyc]. 

[a] “Disability to sue” (1) is 
used in the sense of a disability sim- 
ilar to minority, and refers to some 
characteristic of the person disqual- 
ifying him from acting freely in the 
protection of his rights, and not to 
an impediment to the suability of 
the particular cause of action. Wes- 
cott v. Upham, 127 Wis. 590, 107 NW 
2, 3. (2) It is something pertaining 
to the person of the party—a per- 
sonal ineapacity—and not to the 
cause of action, or his relation to it. 
Meeks v. Vassault, 16 F. Cas. No. 
9,393. 3 Sawy. 206, 213 [quot Berkin 
v, Marsh, 18 Mont. 152, 160, 44 P 
528, 56 AmSR 565]. (3) There must 
be a present right of action in the 
person, but some want of capacity 


to sue. Meeks v. Vassault, supra 
{quot Berkin v. Marsh, supra]. (4) 
The term necessarily presupposes an 
existing right which has been dis- 
abled, and in order for the right to 
be disabled, it must have descended 
or accrued. Valle v. Obenhause, 62 
Mo. 81, 89. 

66. Peo. v. Ulster County, 32 
Barb. (N. Y.) 473, 480 [rev on other 
grounds 34 N. Y. 268] (where it is 
said: “It is founded upon a want of 
authority arising out of some cir- 
cumstance or other, notwithstanding 
the presence of any amount or de- 
or et) of willingness or disposition to 
act’), 

[a] “Impossibility” distinguished. 
—There is a marked distinction be- 
tween a disability or inability of 
a person to perform a contract and 
the absolute and inherent impossi- 
bility of performance in the true 
sense. Reid v. Alaska Packing Co., 
43. Or. 429, 73 P_337, | 339. 

67. Anderson L. D. [quot Berkin 
v. Marsh, 18 Mont, 152, 162, 44 P 528, 
56 AmSR 565]; Meeks v. Vassault, 
16 F. Cas. No. 9,393, 3 Sawy. 206, 
213 [quot Berkin v. Marsh, 18 Mont. 
152, 160, 44 P 528, 56 AmSR 565]. 
See also Keating v. Michigan Cent. 
R.. Co., 94 Mich. 209, 220, 53 NW 
1053 (disability of an infant); Wies- 
ner v. Zaun, 39 Wis. 188, 207 (dis- 
ability of a wife). 

[a] The mere social and marital 
influence of a husband over the wife 
cannot be regarded as a “disability.” 
Brown v. Cousens, 51 Me. 301, 305. 

68. Anderson L. D. [quot Berkin 
v. Marsh, 18 Mont. 152, 162, 44 P 528, 
56 AmSR 565]; Meeks v. Vassault, 
16 F. Cas. No. 9,393, 3 Sawy. 206, 
213 [quot Berkin v. Marsh, 18 Mont. 
152, 160, 44 P 528, 56 AmSR 565]. 

69. Black L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P 528, 
56 AmSR 565]. 

[a] Thus married women, per- 
sons under age, insane persons, and 
felons convict are said to be under 
disability. Black L. D. [quot Ber- 
kin v. Marsh, 18 Mont. 152, 161, 44 
P 528, 56 AmSR_ 565]. 

70. Black lL. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P 528, 
56 AmSR 5651. 

71. Black L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P 528, 
56 AmSR 5651. 

72. Black L. D. [quot Berkin v. 
Marsh, 18 Mont 152, 161, 44 P 528, 
56 AmSR 565]. 

“As a rule, disability means a gen- 
eral disability.” Rapalje & L. L. D. 
{quot Berkin v. Marsh, supra]. 

73. Black L. D. [quot Berkin v. 
Marsh, 18 Mont. 152, 161, 44 P 528, 


56 AmSR 565]. 
_ [a] Bankruptcy is not a “disabil- 
ity,” as that term is used in Code 
Civ. Proce. § 40, providing that, in 
case of the death or disability of 
the party, the court may allow the 
action to continue by or against his 
representative or successor in inter- 
est. Buck Stove, ete., Co. v. Vickers, 
80 Kan. 30, 101 P 668, 670. 

[b] Insolvency.—Within a con- 


‘tract authorizing certain parties to 


take immediate possession of cattle 
if others were prevented by disabil- 
ity from carrying on the business, 
insolvency of such parties is a dis- 
ability. Montgomery v. McGuire, 25 
MT AL Sos 883 

74. See also Disability ante p 1046. 

75. Black L. D. See also Mayhem 
[26 Cye 1595]. 

“Destroy” compared see Destroy 
ante p 975 note 97 [a]. : 

[a] “Immediately disable.” — 
Shere v. Ocean Acc. Co., 32 Ont. 411, 


76. Darnell v. Lyon, 85 Tex. 455, 
465, 466, 22 SW 304, 960. 

77. black, L, \,D: See Kasal_ v. 
Hlinka, 118 Minn. 37, 136 NW 569, 
571 (in an executory contract for the 
purchase of land); ‘Matter of New 
York, 45 Misc. 184, 91 NYS 987, 992 
(in condemnation proceedings). 

[a] Arbitrators.—Fravert v. Fes- 
ler, 11 Colo. A. 387, 58 P 288, 290; 
Fowble v. Phenix Ins. Co., 106 Mo. 
A. 527, 81 SW 485, 487; Broadway 
Ins: Co. v. Doying, 55 N. J. L. 569, 
27 A 927, 928. See Arbitration and 
Award § 156. 

Jurors see Criminal Law § 2565; 
Trial [38 Cyc 1866]. 

Members of a court see Appeal and 
pore §§ 420, 3112, 3113; Courts 


78, Webster D. [quot Dix vy. Dix, 


79. Webster D. 
132° Ga. 630, 631, 64 SE 790]. 

80. Webster D. [quot Dix v. Dix, 
132 Ga. 630, 631, 64 SE 790]. 

fa] “Disallowed in substance,.”— 
Where a contract for the sale of 
certain patents was to be noneffective 
if the patents were “disallowed in 
substance,” and several of the pat- 
ents were not allowed, and one was 
allowed, but on account of its inter- 
ference with a patent for a similar 
device was not issued, the patents 
were “disallowed in substance.”” Mur- 
phey v. Weil, 89 Wis. 146, 61 NW 
315, 316. 

8]. Dix v. Dix, 132 Ga. 630, 631, 
64 SE 790. 

82. Webster Int. D. 

[a] As including death.—A pro- 
vision, in an accident insurance pol- 
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DISAPPROVAL. Objection.** 


DISASTER. Misfortune;8* mishap;®° calamity ;°° 
any unfortunate event, especially sudden or great 


misfortune.** 


DISAPPROVAL—DISCHARGE 


penses;’’ °8 and ‘‘payments;’’ ®° and in statutes, in- 
terchangeably with ‘‘transfer.’’ + 

DISBURSING OFFICER.’ 

DISCERNERE PER LEGEM QUID SIT JUS- 


DISBAND. To dissolve.’§ TUM.? 
DISBARMENT.*® DISCERNIMIENTO. In Spanish law, the ju- 
DISBURSEMENT.*® The act or process of dis- | dicial appointment of some one to perform duties 


bursing;®! the act of paying out or expending as 
money ;°2 an amount or sum expended, as from a 
trust or a corporate or public fund;®* money ex- 
pended, especially from public funds;°* money paid 
The term is often used 
“Cexpenditures;’’ % 


out;°> a sum paid out.%% - 


as synonymous with 
icy, that it did not cover “disap- 
pearance” or any injury of which 


there was no visible mark of vio- 
lence appearing on the body of the 
insured undoubtedly included dis- 
appearance by death or _ otherwise. 
Standard L., ete, Ins. Co. v. Mc- 
Nulty, 157 Fed. 224, 226, 85 CCA 22. 

83. State v. Forsyth, 21 Wyo. 359, 
133 P 521, 529: 
- 84 Century D. [quot 
Springs Electric Co. v. 
Colo. 126, 139, 88 P 161]. 

85. Century D. [quot 


Colorado 
Soper, 38 


Colorado 


Springs Electric Co. v. Soper, 38 
Colo. 126, 139, 88 P 161]. 

86. Century D. [quot Colorado 
Springs Electric Co. v. Soper, 38 
Golord26, “139,88: PY1ery: 

87. Century D. [quot Colorado 
Springs Electric Co. v. Soper, 38 


Colo. 126, 139, 88 P 161]. 


88. Briggs v. Borden, 71 Mich. 87, 
90, 38 NW 712. 
fa] Thus a vote taken to “dis- 


band” a school district is supported 
by notic¢d of a meeting to be held 
for the purpose of voting on a prop- 
osition to dissolve the _ district. 
Briggs v. Borden, 71 Mich. 87, 90, 38 
NW 712. 

89. See Attorney and Client §§ 36- 


$0. Disbursement: By: 
Agent see Agency §§ 312, 684. 
Assignee see Assignments for Bene- 
fit of Creditors §§ 391-396. 
Broker see Brokers § 73. 
Bee court see Clerks of Courts 


County officer see Counties § 288. 
Executor or administrator see Ex- 


ecutors and Administrators [18 
Cyc 265]. 
Factor see Factors [19 Cyc 153]. 
Guardian see Infants [21 Cyc 69]; 


Insane Persons [22 Cyc 1155]. 

Highway officer see Highways [87 
@ye: 21692 

Master of vessel see Shipping [36 
Cye 145]. 

Meriee see Mortgages [27 Cyc 

Municipal officer see Municipal Cor- 
porations [28 Cyc 469]. 

Partner see Partnership [30 Cyc 450]. 


Pledgee see Pledges [31 Cyc 866]. 
ere see Receivers [34 Cyc 286, 


371]. 

School district officer see Schools 
and School Districts [35 Cye 977]. 

Sheriff or constable see Sheriffs and 
Constables [35 Cye 1588, 1596]. 

Special administrator see Executors 
and Administrators [18 Cyc 1328]. 

Bee treasurer see States [36 Cyc 

Trustee see Bankruptcy § 382; 
Trusts [39 Cye 487]. 

United States see United States [39 
Cye_ 749]. 

United States marshal see United 
States Marshals [39 Cye 8171. 
Costs and disbursements see Costs 

§ 328 et seq. 


91. Standard D. [quot In re Hus- 
ton, 27 Ida. 231, 238, 147 P 1064]. 
92. Century D. [quot In re Hus- 
ton, 27 Ida. 231. 238, 147 P 10641. 
93. Century D. [quot In re Hus- 
ton, 27 Ida. 231, 238, 147 P 1064]. 
94. Standard D. [quot In re Hus- 
ton. 27 Ida. 231. 288. 147-P 10641. 
95. Century D. [quot In re Hus- 


6+ e@x- 


ton, 27 Ida. 231, 238, 147 P 1064]. 
{a]| Ships and shipping.—An un- 
paid liability for necessaries, in- 
curred by the master of a ship, was 
held a “disbursement” within the 
meaning of that term as used in St. 
4 Vict. ¢ 10. The Fairport, 8 P. D. 


2 
48. 

96. Standard D. [quot In re Hus- 
ton, 27 Ida. 231, 238, 147 P 1064]. 

97. Whyte v. Dimmock, 55 Md. 
452, 456 (where it is said: “That 
the word disbursement is used as 
meaning expenditure, or rather as 
synonymous with that term, may not 
only be seen by reference to the 
dictionary, but to the case of Winder 
yv. Diffenderffer, 2 Bland (Md.) 166, 
208, and same case on appeal, 3 Gill 
Shido PEM 3115 | 1348"? See also 
Costs § 328 et seq. 

[a] As expenditure.— The word 
“disbursements,” as used in the 
Bankruptey Act of 1898 § 48 as 
amended by the act of 1903, should 
be construed, with reference to re- 
ceivers, to include the value of prop- 
erty taken possession of by the re- 
ceiver and delivered to others in 
specie. In re Cambridge Lumber Co., 
136 Fed. 983, 986. 

98. ‘Mendiola v. Villa, 15 Philip- 
pine 131, 132. 

99. Brown v. Honiss, 74 N. J. Li 
501, 68 A 150, 158. 

1. In re Huston, 27 Ida. 231, 238, 
147 P_ 1064. 

2. See Army and Navy § 78; 
United States [39 Cye 720]; United 
States Marshals [39 Cyc 822]. 

[a] Statutory definition. — “Any 
officer of the United States ‘having 
any public money intrusted to him 
for disbursement’ ‘disbursing 
officer.’” U.S. Rev. St. §§ 3620, 
aA Dig. Op. Judge Adv. Gen. 


p 889]. 

{b] Public surveyor.— Where a 
law requires surveyors to give bond 
for the faithful disbursement of pub- 
lic money, it is evident that it con- 
templates such surveyors as dis- 
bursing officers. Farrar v. U. S., 5 
Pet.*(U. 'S.) 373, 388, 8 I. ed. 159. 

38. A maxim, applied to judicial 
discretion, meaning “To discern ac- 
cording to law what is just [in the 


premises].” Jarrett v. High Point 
Trunk, -ete., Co., 142 N. C. 466, 469, 
55 SE 338. 

4. Escriche Diccionario, 


5. Cross references: 

Accord and satisfaction see Accord 
and Satisfaction § 2. 

Assumption of mortgage by grantee 
as discharge of grantor see Mort- 
gages [27 Cyc 1344]. . 

Bail see Bail §§ 7, 8, 167. 

Bankruptcy see Bankruptcy §§ 4, 
647-739. 

Cancellation of instrument see Can- 
cellation of Instruments § 204. 
Composition with creditors see Com- 
position with Creditors §§ 46, 47. 
RU ciate see Explosives [19 Cye 


Novation see Novation [29 Cyc 1133]. 

Payment see Payment [30 Cyc 1220]. 

Plea in discharge see Pleading [31 
Cye 128]. 

Release see Release [34 Cye 1077]. 

Return of property see Replevin [34 
Cye 1550). 

Stipulation see Admiralty § 164. 


under the supervision of the court, as guardian, ad- 
ministrator, etc.* 

DISCHARGE.® 
or instrument by which the binding force of a con- 
traet is terminated, irrespective of whether the con- 
tract is carried out to the full extent contemplated, 


[§ 1] A. Asa Noun. The act 


Tender see Tender [38 Cyc 162]. 

Threat to discharge servant 
Torts [88 Cyc 512]. 
Discharge by: 

Acceptor of bill or note see Bills and 
Notes § 818. 

Partner of firm claim or debt see 
Partnership [30 Cyc 500, 663]. 
Tenant in common of outstanding 
interest, title, or claim see Tenancy 

in Common [388 Cye 40]. 
Trustee of claim against estate see 
Trusts [39 Cyc 3829]. 
Discharge of: 
Accused: 
As basis for action see Malicious 
Prosecution [26 Cyc 58]. 
For tae in trial see Criminal Law 


see 


n: 
Preliminary examination see 
Criminal Law § 
ap ien see Criminal Law 
‘ . 


Right of prosecution to review see 
Criminal Law § 3312. 

Agent see Principal and Agent [31 
Cyc 1294]. 

Apprentice see Apprentices § 158 et 
seq. 

Assignee see Assignments for Benefit 
of Creditors § 413. 

Assignor see Assignments for Bene- 
fit of Creditors § 516. 

Attachment see Attachment § 980 et 
seq. 

Attorney: 
Effect on compensation see Attor- 
ney and Client §§ 292, 378. 
Right of client as to see Attorney 

and Client §§ 185, 193. 

Bankrupt see Bankruptcy § 647. 

mig or note see Bills and Notes § 787 
et seq. 

Cargo see Shipping [36 Cyc 83, 259]. 

Chattel mortgage see Chattel Mort- 
gages § 440 et seq. 

Civilian employee from military ser- 
vice see Army and Navy § 125. 

Contract see Contracts § 593 et seq. 

Convict laborer from custody see 
Convicts § 16. 

Covenant running with the land see 
Covenants § 73. 

Damages for taking property see 
Eminent Domain [15 Cye 803]. 

Debt due devisee or legatee see Wills 
[40 Cye 1885]. 

Debt secured by pledge see Pledges 
(31 Cyc 851). 

Duty, danger incurred in see Negli- 
gence [29 Cyc 523]. 

Ta Re see Executions [17 Cyc 


Executor or administrator see PEx- 
ecutors and Administrators [18 
Cye 148]. 

Firearms, prosecution for see Weap- 
ons [40 Cye 870]. 

Firm obligation on dissolution see 
Partnership [80 Cyc 690]. 

Garnishee see Garnishment [20 Cye 
1101, 1127]. 

att Ss see Grand Juries [20 Cye 
1331]. 

Guarantor see Guaranty [20 Cyc 
1471]. 


Guardian see Guardian and Ward [21 
Insane Persons [22 Cye 


94]. 
oe cebey see Injunctions [22 Cyc 
74). 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in which case the discharge is the result of perform- 
ance, or is broken off before complete execution ;® 


release ;7 removal.® 


Discharge for money. A receipt in full of all de- 
mands is a discharge for money, within the meaning 


of a statute against forgery.® 


A discharge of a servant presumptively means 
that the employer no longer needs or desires his sery- 
ices—that he is done with him, and all contract re- 


lations are at an end.?° 


[§ 2] B. Asa Verb. To send away, as a credi- 
tor, by payment;1+ to absolve, or acquit, as of an 
obligation, claim, accusation, or service due;1? to ac- 
quit ;1° to exonerate ;'4 to free from debt;** to pay;1* 
to perform;% to release;18 to relieve;1® to set free;° 


Insane person see Insane Persons 
[22 Cye 1161]. 


“eee see Insolvency [22 Cyc 
Judgment see Judgments [23 Cyc 
1463]. ep 
Juror: 
Before completion of jury see 
Juries [24 Cyc. 368]. 
Cyc 


Henne trial see Juries [24 


Jury, for failure to agree see Crim- 
inal Law § 2565; Trial [388 Cyc 
1866]. 

Lien see Agriculture § 90; Attach- 
ment § 526; Attorney and Client 
§ 380; Bankruptcy § 287; Corpora- 
tions [10 Cyc 580]; Factors [19 


Cyc 164]; Judgments [23 Cyc 
1402]: Landlord and Tenant [24 
Cyc 1248]; Liens [25+ Cyc 673]; 


Logging [25 Cye 1591]; Maritime 


Liens [26 Cyc 791]; Mechanics’ 
Liens [25 Cyc 261]; Mines and 
Minerals [27 Cyc 778]; Municipal 


Corporations [28 Cyc 1200]; Rail- 
roads [33 Cyc 459]; Sales [35 Cye 
486]; Shipping [36 Cyc 96, 315]; 
Taxation [387 Cyc 1149]; Vendor 
and Purchaser [39 Cyc 1827]. 

Ue enon see Lis Pendens [25 Cyc 

Master of vessel see Shipping [36 
Cyc 122]. 

Mortgage: 
Generally see Mortgages [27 Cyc 

1224, 1318, 1329, 1402, 1425, 1788]. 

tg ae. of agent see Agency 


On ueeee! see Shipping [36 Cyc 
Right to jury trial see Juries [24 


Cye 116] 
Municipal agent or employee see 
Re te Corporations [28 Cyc 


Original debtor see Frauds, Statute 
of [20 Cye 186]. A 

Pledge see Pledges [31 Cyc 852]. 

Prisoner see Arrest §§ 225-236; Bail 
§§ 7, 166; Contempt §§ 146, 147; 
Fines [19 Cyc 555]; Habeas Cor- 
pus [21 Cye 333]; Reformatories 
[34 Cye 1009]; Taxation [37 Cyc 
1257]; and generally Prisons [32 
Cye 331]. 

pranee aee see Receivers [34 Cyc 114, 


478]. 

Sailor or soldier see Army and Navy 

§§ 63-66, 123; Militia [27 Cyc 494]. 

Seaman see Salvage [385 Cyc 740]; 

Seamen [35 Cyc 1189, 1211]. 

Servant: 

Generally see Master and Servant 
[26 Cye 980]. 

Injunction to restrain see Injunc- 
tions [22 Cyc 856]. 

Mandamus to restore see Manda- 
mus [26 Cye 353]. 

Threat to discharge see Torts [38 
Cyc 512]. 

Sewage see Nuisances [29 Cye 1171]. 
Subscriber see Corporations [10 Cye 
455]; Subscriptions [37 Cyc 500]. 

Surety: 

Generally see Principal and Surety 
[32 Cye 149, 284]. 

On bond see Appeal and Error 
§ 3379; ‘Arrest § 264; Assign- 
ments for Benefit of Creditors 
§ 523; Bail §§ 70, 279; Costs 
§ 562; Executors and Adminis- 
trators [18 Cyc 1261]; Guardian 


DISCHARGE—DISCLAIMER 
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to clear;?1 to execute.22 
Used with reference to a cargo, the term means 


to unload it from the ship.?% 


DISCIPLES OF CHRIST. The name given to a 
certain religious body.”4 


DISCLAIMER.”* A denial of the insistence upon 


any claim or right in the thing demanded, and a re- 
nunciation of all claim thereto; a renunciation of 
the title and right to possession;2? a renunciation or 


denial by a tenant of his landlord’s title, either by 


and Ward [21 Cyc 233]; Injunc- 


tions [22 Cye 1031]; Insurance 
[22 Cyc 1439]; Justices of the 
Peace [24 Cyc 786]; Municipal 


Corporations [28 Cyc 472]; Offi- 
cers [29 Cyc 1460]; Principal 
and Surety [32 Cyc 130, 204]; 
Replevin [34 Cyc 1579]; Schools 
and School Districts [385 Cyc 
962]; Sheriffs and Constables [35 
Cye -1512-" 19181: Taxation"[37 
Cyc 1225]; Trusts [39 Cyc 650]. 
Ue Eee water see Waters [40 Cyc 
a 
Teacher in: 
College see Colleges and Universi- 
ties § 26 
Private school see Schools and 
School Districts [35 Cyc 817]. 
Public schools see Schools and 
School Districts [35 Cyc 1087]. 
Trustee see Trusts [39 Cyc 258]. 
Vessel on security in admiralty see 

Admiralty § 16. 

“Brush discharge” see Brush Dis- 
charge 9 C. J. p 680. 

6. Black L. D. See also Contracts 
§§ 593-603. 

{a] “Payment” distinguished. — 
In a plea in an action on assumpsit 
on a bill of exchange, alleging an 
agreement to accept payment of the 
bill on certain conditions and to dis- 
charge defendant from performing 
his promise, the word “discharge” 
does not import payment or satis- 
faction of the debt, but only that 
the bill was given for and on account 
of it. Kemp v. Watt, 15 M. & W. 
672, 680, 153 Reprint 1020. 

[b] “Postponement” distinguished. 
—In re Booth, 3 Wis. 1, 107. 

7. Steptoe v. Harvey, 7 Leigh (34 
Va.) 501)" 535: 

8. Cook v. Ceas, 143 Cal. 221, 228, 
We Gb. 

[a] “Removal” compared.—‘“The 
word ‘discharge’ is used sometimes in 
a sense peculiar to itself and some- 
times in a sense exactly equivalent 
to that of the word ‘removal.’’’ Cook 
v. Ceas, 143 Cal. 221, 228, 77 P 65. 

9. Com, v. Talbot, 2 Allen (Mass.) 
161, 162. To same effect Com. v. 
Brown, 147 Mass. 585, 18 NE 587, 9 
AmSR 736, 1 LRA 620. See also 
Forgery [19 Cye 1380]. 

10. Stitt v. Locomotive Engi- 
neers’ Mut. Protective Assoc., 177 
Mich. 207, 215, 142 NW 1110. See 
also Injunctions [22 Cyc 856]; Man- 
damus [26 Cyc 353]; Master and 
Servant [26 Cyc 980, 987]. 

[a] “Dissatisfaction” distin- 
guished—Gwynn v. _ Hitchner, 
Te OES, 62 CA 997 O80! 

{b] “Penalty” distinguished. — 
Stitt v. Locomotive Engineers’ Mut. 
Protective Assoc., 177 Mich. 207, 215, 
142 NW_ 1110. 

11. Webster’ D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW _ 812]. 

“Equalize” distinguished see Equal- 
ize [15 Cyc 1085 note 22]. 

“Modify” distinguished see Modi- 
fy [27 Cyc 815 note 9]. 

12. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW 812]. 

13. Webster D, [quot Union Bank 
v. Powell, 3 Fla. 175, 193, 52 AmD 367]. 

fa] “Acquitted”  distinguished.— 
Morgan v. Hughes, 2 T. R. 225, 231, 
100 Reprint 123. See also Acquit 1 


refusing to pay rent, denying any obligation to pay, 
or by setting up a title in himself or a third person, 
and this is a distinct ground of forfeiture of the 
lease or other tenancy, whether of land or tithe;?8 
an admission upon the record of plaintiff’s right, 


Cay J: Dy 909: 
14. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW 812]. 
15. Webster ID. [quot Union Bank 
Fab ongl, 3 Fla. 175, 193, 52 AmD 


16. Webster D. Bank 
Regi oven 3 Fla. AmD 


17. Webster dB py Bank 
ae Powell, 3 Fla. AmD 


Webster D. Bank 
é 3. la 175s 193) 52° Amp 
Rivers v. Blom, 163 Mo. 442, 
446, 63 SW 812]. See Cort v. Am- 
bergate;- ete.) Fe-So., . LT "QF "BL 127, 
145, 79 ECL 127, 117 Reprint 1229 
(as not calling for a release under 
seal). 

19. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 68 SW 812]. 

20. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 68 SW 812]. 
[a] “Acquittal’ distinguished.— 
Williams v. State, 169 Ind. 384, 82 
NE 790. See also Acquittal 1 C. J. 


p. 909. 

“Committed and discharged” see 
Commit 12 C. J.’ p 149. 

21. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW 812]. 


{quot Union 
175, 193, 52 


[quot Union 
175, 193, 52 


[quot Union 


22. Webster D. [quot Union Bank 
tone 3 Fla. 175, 193,52 AmD 
23. In re Certain Logs of Ma- 


hogany, 5 F. Cas. No. 2,559, 2 Sumn. 
589, 600 [cit Falconer Mar. D.; John- 
son D.]. See also Shipping [36 Cye 
83, 259]. 

24. In re Reinhart, 9 OhS&CP 441, 
447, 8 OhNP 438. 

25. Disclaimer: 
Histoppe by see Estoppel [16 Cye 

7 ; 


Filing of see Appearances § 30. 

Tn: 
BSS see Ejectment [15 Cye 
9 


Equity ‘see Equity [16 Cye 260]. 

Pleading see Pleading [31 Cyc 130]. 

Suit to quiet title see Quieting 
Title [32 Cye 1375]. 

Trespass to try title see Trespass 
to Try Title [38 Cyc 1230]. 

Writ of entry see Entry, Writ of 

ae [15 Cyc 1079]. 

Claim of patent see Patents [30 
Cyc 930]. 

Intent to commit contempt see 
Contempt § 61. 

Lien by vendor see Vendor and 
Purchaser [39 Cyc 1833]. 

Life estate by tenant see Estates 
[16 Cyc 646]. 

Relation of landlord and tenant 
see Landlord and Tenant [24 
Cye 1353]. 

Tenancy at will by tenant see 
er and Tenant [24 Cyc 
1387]. 

Trust by trustee see Trusts [39 
Cyc 252]. 
Right to costs, 
Costs § 166. 
26. Moores v. Clackamas County, 
40 Sia oe et 662 [cit 1 Beach 

Mod. aR Hs , 4 
27. Webster v. Pierce, 108 Wis. 
{cit Vivian v. 


as affected by see 


407, 83 NW 938, 940. 
28. Black L. D. 
Moat, 16 Ch. D. 7301. 
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and a denial of assertion of title on the part of de- 


fendant ;?? a mode of defense.*° 
DISCLOSE.** 


been kept concealed.** 
DISCLOSURE.** 
DISCONTINUANCE.*® 


DISCONTINUANCE NIHIL ALIUD QUAM IN- 
TERMITTERE, DESENESCERE, 


PERE.*® 


To bring into view by uncover- 
ing; to uncover ** or discover;** to lay bare;*> to 
make known;%® to open;** to produce from a state 
of latitancy to open view;*® to reveal;°° to reveal 
to knowledge ;*° to impart what is secret;*! to free 
from seerecy or ignorance;*? to tell that which has 


DISCLAIMER—DISCOUNT 


lock which results from the failure of a majority of 


a court to agree on a decision.*? 


DISCOUNT.*§ 
no technical sense attached to the term.*® 
equivocal word and may mean commercial discount 
or true discount.®° 

[$ 2] B. As a Noun. In a general sense, the 
term may be understood as a counting off ;°! some- 


A. In General. There is 


It is an 


[§ 1] 


thing taken off or deducted;°* a reduction;®? an 
allowance upon an account, debt, demand, price 
asked, and the like ;°* an allowance or deduction gen- 


INTERRUM- 


erally of so much per cent made for prepayment or 
for prompt payment of a bill or account;®® the dif- 


ference between the price of a debt and the amount 


DISCORDIA. In Spanish law, the judicial dead- 


29. Snyder v. Compton, (Tex. Civ. 
A.) 29 S 73. 
30. Isham v. Miller, 44 N. J. Eq. 


61, 62, 14 A. 20. 

fal Resembles a release or con- 
veyance.—‘“A disclaimer, instead of 
being a plea to the action, resembled 
so far a release or conveyance of 
the land, that, in general, no person 
could disclaim, who was_ incapable 
of conveying the land.’ Prescott v. 
Hutchinson, 13 Mass. 439, 440 [quot 
Kentucky Union Co. v. Cornett, 112 


iT Mate 681, 66 SW 728, 23 Kyl 
1 5 
31. See also Disclosure post this 
page. 

32. New Standard D.: [quot State 
v. Krokston, 187 Mo. A. 67, 71, 172 
SW 1156]. 

33. Johnson D.; Richardson D. 
[both quot Reg. v. Skeen, 8 Cox 
Ci Ee, 143, 158), 

84 Richardson D. fquot Reg. v. 


Skeen, 8 Cox C. C. 1438, 158]. 

35. New Standard D. {quot State 
v. Krokston, 187 Mo. A. 67, 71, 172 
SW _ 1156]. 

36. New Standard D. [quot State 
v.. Krokston, 187 Mo, A. 67, 71, 172 
SW 1156]; Richardson D. [quot Reg. 
v. Skeen, 8 Cox C. C. 143, 158]. 

87. Richardson D. [quot Reg. v. 
Skeen, 8 Cox C. C. 1438, 158]. 

se. Johnson. D.),.Lquot.. Reg. =v. 
Skeen, 8 Cox C. C. 143, 158]. 

89. Johnson D.; Richardson D. 
[both quot Reg. v. Skeen, 8 Cox 
GC. CG. 143); 1531. 

[a] As implying facts previously 
unknown.—A statement made by an 
agent before a commissioner in bank- 
ruptey, of matter which had been 
previously known and proved by evi- 
dence before a magistrate, before 
whom the agent had been charged 
with a violation of good faith in his 
agency, did not, on his trial, bring 
him within statutory protection, as 
showing that he had disclosed the 
act before the commissioner previ- 
ous to being indicted for the offense. 
Lord Campbell, C. J., expressing the 
opinion of the majority of the court, 


said: “This question depends upon 
the sense in which the word ‘dis- 
close’ is used in the proviso to the 


sixth section of this statute. If by 
‘disclosing the act’ is meant merely 
stating the guilty act and confessing 
it, whatever may be the previous 
state of knowledge of the creditors, 
or of the Commissioner of Bankrupt- 
cy, and whatever means of proving 
the guilty act may exist, and what- 
ever steps may have been taken and 
may be pending for prosecuting and 
punishing the offender, and although 
the statement or confession may be 
made while the grand jury are hear- 
ing evidence in support of the in- 
dictment, this conviction ought to be 
quashed. Where an agent who 
has abused the confidence reposed 
in him, and fraudulently made away 
with property with which he was 
intrusted, reveals what was before 
unknown or incapable of proof, it 
may be well that, for the informa- 
tion and advantage gained by his 


confession, he should be indemnified 
against the penal consequences of 
his misconduct, which without his 
confession could not have _ been 
proved. But can it be supposed that 
the Legislature intended wantonly to 
extend the indemnity to cases where 
there is no merit whatever in the 
accused, where he states only what 
he knows to be already notorious, 
and where neither civil nor criminal 
justice can be at all advanced by the 
alleged disclosure?’ Reg. v. Skeen, 
8! Cox. ©. 3C...123) 158: 

40. New Standard D. [quot State 
v. Krokston, 187 Mo. A. 67, 71, 172 
SW. 1156]. 

41. Johnson D. [quot Reg. v. 
Skeen, 8 Cox.C. C. 148, 158]. 

42. New Standard D. [quot State 
v. Krokston, 187. Mo, A. 67, 71, 172 
SW _ 1156]. 

43. Richardson D. [quot Reg. v. 
Skeen, .8 Cox.C. GC,..148), 158], 

44. Disclosure: 
penerally see Discovery post p 1054. 
discharge 


i ecuied debtor for 


from arrest see Executions [17 
Cyc 1526]. 

Garnishee see Garnishment [20 
Cye 1072]; 


Enjcining disclosure of trade secrets 
aise Injunctions [22 Cyc 842]. 


Defense in application to open 
dudement see Judgments [23 Cyc 


Grand jury proceeding or delibera- 
tion see Grand Juries [20 Cyc 
1351]. 

Principal see Agency §§ 504, 505. 

Telegraph or telephone communi- 
cations see Telegraphs and Tele- 
phones [37 Cyc 1684]. 

Verdict see Trial [38 Cyc 1823]. 

See also Disclose ante this page. 

45. See Dismissal and Nonsuit § 2. 

46. A maxim meaning ‘“Discontin- 

uance is nothing else than to inter- 


mit, to abate, to interrupt.” Tayler 
L. Gloss. 

47. Escriche Diccionario Suple- 
mento. See also Appeal and Error 


§ 3113; Courts § 326 

{a] In civil causes, after a second 
discussion and failure, the judges are 
required to hold a new hearing, call- 
ing in two conditional judges, if the 
original number was uneven, and 
three if it was even. Spanish L. Civ. 
Proc. arts 351, 352. 

48. See generally Banks and Bank- 
ing §§ 445, 464. 

“Commission” synonymous see 
Commission 12 C. J. p 144 note 85 


49. U. S. Bank v. Hammond, 5 
S. C. L. 415, 416; Parke v. Eliason, 
1 East 544, 550, 102 Reprint 210. 

50. In re Land Securities Co., 
[1896] 2 Ch, 320, 327. 

[a] egal and commercial use.— 
(1) “The word has acquired, how- 
ever, now, a restricted meaning, at 
least in its legal and commercial use, 
that which is the appropriate sense 
to be applied to it in the constitu- 


tion. This is well given, or explained 
in Postlewayt’s Dictionary of Trade 


and Commerce, ad verbam, ‘Dis- 
count,’ a term used among traders, 
merchants and bankers. When by 
the two former it is used sometimes 
on occasion of their buying commod- 
ities on the usual terms of credit, 
with a condition that the seller shall 
allow the buyer a certain discount, 
at the rate of so ruch per cent. per 
annum, for the time for which, the 
credit is generally given, upon con- 
dition that the buyer pays ready 
money for such coinmodities, instead 
of taking the term of credit. Also, 
traders and merchants, frequently 
taking promissory notes for moneys 
due and payable to them or order, 
at a certain time, and sometimes 
having occasion for money before 
the time of payment; which discount 
is more or less, according to the 
eredit and reputation of the person 
who drew the notes and the indorser 
or indorsers.” Mutual Say. Fund, 
etc., Assoc. v. Seemiller, 3 Phila. 115, 
118. (2) “The use of the word dis- 
count in two different senses, has 
also contributed to introduce ob- 
scurity. It being used in some of 
the cases, and by some Judges to 
designate the reception of paper in 
payment of a loan, or debt, and in 
other cases and by other Judges, in 
the sense in which it appears to have 
been used by the broker in this case, 
to designate the reception of it on a 
sale as a piece of property.’ Baxter 
Pere 29 Me. 434, 441, 50 AmD 

51. Dunkle v. Renick, 6 Oh. St. 
527, 535 [quot Carroll v. Drury, 170 
Ill. 571, 574, 49 NE 311]; Overstreet 
Vv. Hancock, (Tex; Cliy. can) 177 SW 
217, 219 [quot Cyc]. 

52. Webster D. [quot Carroll v. 
Drury, 170 Ill. 571, 574, 49 NE 311; 
Overstreet v. Hancock, (Tex. Civ. 
A.) 177. SW 217, 219]. 

53. Roget Thesaurus [quot Atlan- 
tic State Bank v. Savery, 82 N. Y. 
291, 301]. 

54. Webster D. Caquot Carroll v. 
Drury, 170 Ill. 571, 574, 49 NE 3811; 
Overstreet v. Hancock, (Tex. Civ. A.) 
177 SW 217, 219]. 

[a] Similar definition.—“‘An al- 
lowance or deduction made from a 
gross sum of any account whatever.” 
Dunkle v. Renick, 6 Oh. St. 527, 535 
{quot Carroll v. Drury, 170 Ill. 571, 
574, 49 NW 311]; Overstreet v. Han- 
cock, (Tex. Civ. A.) 177 SW., 217, 
219 [quot Cyc]. 

55. Century D. [quot Carroll v. 
Drury, 170 Ill, 571, 575, 49 NE 311]. 


{a] Similar definitions.— (1) “An 
allowance sometimes made for 
prompt payment.” Bouvier L. - 
{quot Carroll v. Drury, 170 Ill. 571, 


575, 49 NE 311; Overstreet v. Han- 
cock, (Tex. Civ. A.) 177 SW 217, 219]. 
(2) “A sum deducted, in considera- 
tion of cash payment, from the price 
of a thing usually sold on credit.” 
Century D. [quot Carroll v. Drury, 
supra]. (3) “Any deduction from the 
customary price or from a sum due 
or to be due at a future time.” Cen- 
tury D. [quot Carroll v. Drury, su- 
pra; Overstreet v. Hancock, supra]. - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Aa 


of a debt,5® the evidence of which is transferred.5" 

In a more limited and technical sense, interest 
taken in adyance;°* the interest allowed in advanc- 
ing upon bills of exchange or negotiable securi- 
ties;°° a percentage taken from the face value of 
the security or property negotiated;°° the taking out 
of the principal sum and the retention by the lender 
at the time of the loan of the interest charged for 


the use of the principal.** 
Bank discount. 


a bill or note not due.%* 


In practice, a cross action, in which defendant is 


56. MacLeod Banking p 43 [quot 


Atlantic State Bank v. Savery, 82 
N. Y. 291,. 302; Anderson v. - Clé&: 
burne Bldg., etc., Assoc., 4 Tex. A. 


Civ. Cas. § 174, 16 SW 298, ' 299]; 
Gloversville Nat. Bank v. Johnson, 
104 U. S.' 271, 277, 26 L. ed. 742; 
Greenville First Nat. Bank v. Sher- 
burne, 14 Ill. A. 566, 570. 


57. Gloversville Nat. Bank vy. 
Johnson, 104 U. S. 271, 277,'26 L. 
ed. 742; Greenville First Nat. Bank 


v. Sherburne, 14 Ill. A. 566, 570. 

58. Philadelphia Loan Co. Vv. 
Towner, 13 Conn. 249, 259; Bailey v. 
Murphy, Walk. (Mich.) 424, 425. 

fa] Similar definitions —(1) ‘“In- 
terest either paid in advance or re- 
served in a note.” Peterborough 
First Nat. Bank vy. Childs, 133 Mass. 
248, 252, 48 AmR 509. (2) “Interest 
reserved from the amount lent at 
the time of making a loan.” Bouvier 
L. D. [quot Eastin v. Cincinnati 
-Third Nat. Bank, 102 Ky. 64, 66, 42 
SW_ 1115, 19 KyL 1043]; Youngblood 
v. Birmingham Trust, ete., Co., 95 
Ala. 521, 523, 12 S 579, 36 AmSR 245, 
20 LRA 58; State v..Boatmen’s Sav. 
Inst. 48 Mo. 189, 191. (3) “Payments 
in advance of interest upon money 
loaned.’ Webster D. [quot Carroll 
ng tat. 170 ‘Til. 571," 674, 49 NE 


]. 

[b] “Goan” compared.—‘‘The terms 
‘discount’ and ‘loan’ are employed in 
the books indiscriminately and syn- 
onymously in all cases where com- 
pensation for the use of money ad- 
vanced is retained out of the gross 
sum at the time of the advancement. 
Thus it is said: ‘Discounting, or 
loaning money, with a deduction of 
the interest in advance, is a part of 
the general business of banking,’ etc. 
... A distinction between discounts 
and loans is sometimes enforced by 
the terms of statutes obtaining in 
the premises; but, in the absence of 
any element of this kind—whenever 
the words stand alone upon the sig- 
nification accorded them in the gen- 
eral law—every loan upon evidences 
of debt, where the compensation for 
the use of money till maturity of the 
debt is deducted trom the principal 
and retained by the lender at the 
time of making the loan, is a dis- 
count.” Youngblood v. Birmingham 
Trust, etc., Co., 95 Ala. 521, 523,12 8 
579, 36 AmSR 245, 20 LRA 58. 

59. Saltmarsh v. Planters’, 
Bank, 14 Ala. 668, 677. 

Bouvier L. D. [quot Swift, etc., 
Co: v.. UP S..18UCE. “Cl. 42) 577. 

fa] Similar definitions.—(1) ‘‘The 
difference between what is paid for 
a claim evidenced by negotiable pa- 
per and the face amount thereof.” 
Anderson L. D. [quot Anderson vy. 
Cleburne Bldg., ete., Assoc., 4 Tex. 
A. Civ. Cas. § 174, 16 SW 298]. See 
also Gloversville Nat. Bank v._John- 
son, 104 C BPO, (27 7,' 26. st. en. 
742 [quot Anderson y. Cleburne Bldg., 
etc., Assoc., supra] (where it is said: 
_“That difference represents interest 
charged, being at some rate, accord- 
ing to which the price is paid, if In- 


etc., 


\ 
: 


Simple interest paid in advance 
and received, not on the sum advanced in the pur- 
chase, but on the amount of the note or bill;*? the 
purchase of a promissory note, bill of exchange, or 
other negotiable paper, at less than its face;°* a de- 
duction made for interest in advancing money upon 


DISCOUNT 


action.®® 


[§ 3] 
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the actor ;°° some cause, matter, or thing, not neces- 
sarily arising out of, or connected with the cause of 


C. As a Verb. 
count back;®* to pay back.®8 Hence, to abate in ad- 
vance from the sum paid in a business transaction ;°° 
to lend or advance the amount of a security, deduct- 
ing interest ;7° to loan money, with right to take the 


In its literal sense, to 


.| interest in advance; to take interest in advance ;72 


to purchase something or pay the amount therefor 
in cash less a certain per cent.7? 

Discounted. The term as applied to commercial 
paper means that a note, ete., has been bought and 
paid for, after deducting and reserving interest ;"4 
purchased or acquired, having advanced upon 


the paper, in money, the amount thereof, less 


vested until the maturity of the 
debt, will just produce its amount’). 
(2) “The rate per cent deducted from 
the face value of a promissory note, 
bill of exchange, etc., when purchas- 
ing the privilege of collecting its 
amount at maturity.” Century D. 
{quot Carroll v. Drury, 170 Ill. 
571, 574, 49 NE 311]. 

61. Planters, etc., Bank v. Goet- 
ter, 108 Ala. 408, 410,19 S 54. 

{a] Similar definitions.—(1) “The 
deduction of a sum for advanced pay- 
ment, particularly the deduction of 
the interest on a sum lent at the 
time of lending.’ Webster D. [quot 
Mutual Sav. Fund, etc., Assoc. v. See- 
miller, 3 Phila. (Pa.) 115, 118]. (2) 
“The act of giving money for a note 
or bill of exchange, deducting the in- 
terest.” State v. Boatmen’s Sav. 
Inst., 48 Mo. 189; 191. To same effect 
Philadelphia Loan Co. v. Towner, 13 
Conn. 248, 

62. Century D. [quot Eastin  v. 
Cincinnati Third Nat. Bank, 102 Ky. 
64, 66, 42 SW. 1115, 19 KyL 1043]. 

63. Mutual Sav. Fund, etc., Assoc. 
v. Seemiller, 3 Phila. (Pa.) 115, 119. 

64. Webster D. [quot Carroll v. 
Drury, 170 Ill. 571, 574, 49 NE 311). 

“By the language of the commer- 
cial world, and the settled practice 
of banks, a discount by a_ bank 
means, ex vi termini, a deduction or 
drawback made upon its advances or 
loans of money, upon negotiable pa- 
per, or other evidences of debt, pay- 
able at a future day, which are 
transferred to the bank.” Fleckner v. 
U. S. Bank, 8 Wheat. (U. S.) 338, 351, 
5 L. ed. 631 [quot Gloversville Nat. 
Bank v. Johnson, 104 U. S. 271, 276, 
26 L. ed. 742; Youngblood v. Birming- 
ham Trust, ete., Co., 95 Ala. 521, 523, 
12 S 579, 36 AmSR 245, 20 LRA 58; 
Philadelphia Loan Co. v. Towner, 13 
Conn. 249, 260; Neilsville Bank v. 
Tuthill, 4 Dak. 295, 30 NW_154, 156; 
Pape v. Capitol Bank, 20 Kan. 440, 
449, 27 AmR 183; Eastin v. Cincin- 
nati Third Nat. Bank, 102 Ky. 64, 66, 
42 SW 1115, 19 KyL 1043; Farmers’, 
ete., Bank v. Baldwin, 23 Minn. 198, 
205, 28 AmR 683; Salmon Falls Bank 
v. Leyser, 116 Mo. 51, 22 SW 504; 
Niagara County Bank v. Baker, 15 
Oh. St. 68, 87; Mutual Sav. Fund, 
ete., Assoc. v. Seemiller, 3 Phila. 
(Pa.) 115, 119, and foll Danforth v. 
Elizabeth Nat. State Bank, 48 Fed. 
278, 273) DP°CCA & 62,017 SLRAY 622; 
Greenville First Nat. Bank vy, Sher- 
burne, 14 Tll. A. 566, 570; Lazear v. 
National Union Bank, 52 Md. 78, 128, 


Spann, 16 S. C. Eq. 


fl: 

66. Brown v. McMullen, 19 S. C. 
L: 29, 30. See also Cross Action, 17 
© Tie 384; Set-Off and Counterclaim 
[34 Cyc 629]. 

fa] Used in connection with 
“counterclaim.”—Where a_ statute 
declared that plaintiff to obtain an 
attachment “must show” that he is 
entitled to recover the sum stated 
to be due to him “over and above 
all counterclaims,” but the allegation 


such percentage as 


is retained for interest.7® 
of the complaint was “over and above 
all discounts and set-offs,” the court 
said: “The word ‘discounts’ simply 
conveys the thought of something to 
be discounted or taken from the 
claim itself by reason of any agree- 
ment, express or implied, between 
the parties.” Lampkin v. Douglass, 
be ee ae (N. Y.) 47, 48 [cit Bouvier 


‘67. Johnson D. [quot Mutual Sav. 


Fund, ete., Assoc. y. Seemiller, 3 
Phila. (Pa.) 115, 118]. 

68. Johnson D. [quot Mutual Sav. 
Fund, ete., Assoc. v. Seemiller, 3 


Phila. (Pa.) 115, 118]. 

69. Dis. op. Camden First Nat. 
Bank v. Carleton, 43 App. Div. 6, 9, 
59 NYS 635. 

70. Webster D. [quot Com. v. 
Commercial Bank, 28 Pa. 3838, 396];° 
Camden First Nat. Bank v. Carleton, 
43 App. Div. 6, 7, 59 NYS 635. 

71. Farmers’, etc., Bank v. Bald- 
win, 23 Minn. 198, 206, 23 AmR 683 
[quot Niagara County Bank v. Baker, 
15 Oh. St. 68]; Penn Mut. L. Ins. 
Co. v. Carpenter, 40 Oh, St. 260, 265. 

72. Weckler v. Hagerstown First 
Nat. Bank, 42 Md. 581;> 592, 20 
AmR 95 [quot Black v. Westminster 
First Nat. Bank, 96 Md. 399,-428, 54 
A 88; Anderson v. Cleburne Bldg., 
etc., Assoc., 4 Tex. A. Civ. Cas. § 174, 
16 SW 298]. 

73. Century D. [quot Eastin v,- 
Cincinnati Third Nat. Bank, 102 Ky. 
64, 66, 42 SW 1115, 19 KyL 1043]. 

74. Davis v. Boone County Deposit 
Bank, 80 SW 161, 162, 25 KyL 2078. 

[a] Applied to future transac- 
tions.—The word “discounted,” as 
ordinarily used, applies to completed 
transactions, but not necessarily so, 
and it may apply as well to future 
as to past transactions. Where a 
person agrees to guarantee a bank 
on account of business paper dis- 
counted to amounts designated, and 
the bank at the time of the guaranty 
had already discounted paper for an 
amount less than that stated, the 
guaranty is a continuing one, cov- 
ering not only past but future tran- 
sactions. Chester County Nat. Bank 
v. Thomas, 220 Pa. 360, 364, 69 A 


“‘Duly discounted,’ ‘duly in- 

‘duly negotiated,’ ‘justly 
due,’ and kindred terms, are conclu- 
sions deducible from certain stated 
facts, and of themselves convey no 
precise meaning, and each covers a 
wide range in its compass. What- 
ever sum the bank deducted, to 
whomsoever the money for the trans- 
fer was paid, or for what purpose, 
would bring it within the elastic ex- 
pression ‘duly discounted.’”’ Dis. op. 
Camden First Nat. Bank v. Carleton, 
48 App. Div. 6, 9, 59 NYS 635. 

75. Camden First Nat. Bank _v. 
carta, 26 Mise. 536, 538, 57 NYS 


74, 

[a] “When .. . bankrupts say, 
that agreeable to their correspond- 
ent’s wishes they had discounted, it 
must be understood that they had 
accepted of the proposal made to 
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Also sold;7® transferred.77 


Discounting. In general, advancing money before 
due;78 advancing money not due until some future 
period, less the interest due thereon when payable;*° 
advancing money to be repaid at a future day;°° 
making a deduction from a sum due in consideration 
of payment of remainder before it becomes due;*? 
taking interest in advance;*? taking out of the prin- 
cipal sum, and the retention by the lender, at the 
time of the loan, of the interest charged for the use 
of the principal ;** throwing off a portion of the price 
for present payment.’* Applied to a bill or note in 
its most comprehensive sense, lending money and 
In its more ordi- 
nary sense, advancing a consideration for a bill or 
note, deducting or taking out the interest which will 
acerue for the time the note has to run;** advancing 
a consideration for a bill or note, and deducting the 
interest which will accrue for the time the note has 


taking a bill or note in payment.®® 


them, and used the latter expression 
with reference to the calculation of 
the amount which upon deducting in- 
terest and commission they meant to 
allow to be drawn upon them.”’ Parke 
v. Blison, 1 East 544, 558, 102 Re- 
print 210. 

76. Bouvier L. D. [quot In re 
Weeks, 29 F. Cas. No. 17,349, 8 Ben. 
265]; Ridgway v. New Castle Nat. 
Bank, 12 KyL 216, 217 (where it is 
said: “The words ‘sold’ and ‘dis- 
counted’ used [in pleading] .. . 
have the same meaning, the word 
‘sold’ being used to convey the idea 
of a transfer by discounting accord- 
ing to the usages of business and the 
regular rates of discount, rather than 
a barter and sale’). See also Baxter 
v. Duren, 29 Me. 434, 441, 50 AmD 
602 (where the terms “discounted” 
and “sold” are compared). 

77. Bouvier L. D. [quot In re 
eae 29 F. Cas. No. 17,349, 8 Ben. 
78. Mutual Fund Sav., etc., Assoc. 
v. Seemiller, 3 Phila. (Pa.) 115, 119. 

{a] “Carrying on business by dis- 
counting.”—The president of a bank 
was in the habit of going every day 
to various offices in New York ‘look- 
ing for paper’; and at one place 
“they said to him they had a good 
piece of paper, and if he wanted it 
he could have it.” After examining 
it, and the “mercantile book to see 
if it was all right,’ “he made a bar- 
gain for it, bought it, and paid for 
it.’ The court said: ‘The transac- 
tion above narrated, and through 
which the plaintiff acquired the note 
in question, was, I think, directly 
within the power thus conferred to 
carry on its business, ‘by discounting 
. . . notes and other evidences of 
debt,’ and this is so according to the 
general practice and understanding 
among men, and the decisions of our 
courts.” Atlantic State Bank v. Sav- 
ery, 82. N. Y. 291, 301. 

79. Carroll v. Drury, 170 Ill. 571, 
576, 49 NE 311; Weckler v. Hagers- 
town First Nat. Bank, 42 Md. 581, 
592, 20 AmR 95 [quot Anderson v. 
Cleburne Bldg., etc., Assoc, 4 Tex. 
A. Civ. Cas. § 174, 16 SW 298]. 

80. Bailey Vv. Murphy, Walk. 
(Mich.) 424, 425. 

81. Carroll v. Drury, 170 Ill. 571, 
575, 49 NE 311. 

82. Philadelphia Loan Co. v. 
Towner, 13 Conn. 249, 259. 

83. Planters,’ etc., Bank v. Goet- 
ter, 108 Ala. 408, 410, 19 S 54. 

84, Carroll v. Drury, 170 Ill. 571, 
575, 49 NE 311 (applied to a sale of 
goods by a merchant). 

85. Philadelphia Loan Co. v. 
Towner, 13 Conn. 249,259; New York 
F. Ins. Co. \y. Ely, 2 Cow.. (N. -Y.) 
678, 699. 

86. Philadelphia Loan Co. v. 
Towner, 13 Conn. 249, 259. 

87. Philadelphia Loan_ Co. v. 
Towner, 13 Conn. 249; Carroll v. 


DISCOUNT 


to run;*’ advancing money upon it, deducting the 


vanee.°? 


Drury, 170 Tll. 571, 574, 49 NE 311. 

88. Bobo vy. People’s Nat. Bank, 
92 Tenn. 444, 447, 21 SW 888 (where 
the court said: ‘That is to say, the 
notes are made for certain amounts, 
running a certain time to maturity; 
the interest or discount is deducted 
at the time the notes are made from 
their face, and the net proceeds only 
are placed to the credit of the bor- 
rower’’). 

89. Bouvier L. D. [quot Pape v. 
Capitol Bank, 20 Kan. 440, 451, 27 
AmR 183; Salmon Falls Bank v. 
Leyser, 116 Mo. 51, 71, 22 SW 504; 
Anderson vy. Cleburne Bldg.,_ etce., 
Assoc., 4 Tex. A. Civ. Cas. § 174, 16 
SW 298]; Saltmarsh v. Planters’, etc., 
Bank, 14 Ala. 668, 677. 

90. Niagara County Bank v. Bak- 
er, 15 Oh. St. 68, 85 [quot Danforth 
v. Elizabeth Nat. State Bank, 48 Fed. 
271, (273, 1 CCA 62, 17 LRA 622; 
Pape v. Capitol Bank, 20 Kan. 440, 
451, 27 AmR 183; Salmon Falls Bank 
v. Leyser, 116 Mo. 51, 71, 22 SW 504; 
Anderson v. Cleburne Bldg., -etc., 
Assoc., 4 Tex. A. Civ. Cas. § 174, 
16 SW 298]. 

91. Youngblood v. Birmingham 
Trust, etc., Co., 95 Ala. 521, 523, 12 
S579, 36 AmSR 245, 20 LRA 58; 
Newell v. Somerset First Nat. Bank, 
13 KyL 775, 777; State v. Boatmen’'s 
Sav. Inst., 48 Mo. 189, 191. 

92. Carroll v. Drury, 170. Tll. 571, 
576. 49 NE 311; Columbus City Bank 
V. Bruce!17 NapynibOT) 516: 

93. Weckler v. Hagerstown First 
Nat. Bank. 42 Md. 581, 592, 20 AmR 
95 [quot Black v. Westminster First 
Nat. Bank, 96 Md. 399, 428, 54 A 
88; Anderson v. Cleburne Bldg., etce.. 
Assoc., 4 Tex. A. Civ. Cas. § 174, 16 
SW 298]; Penn Mut. L. Ins. Co. v. 
Carpenter, 40 Oh. St. 260, 265; Smith 
v. Pittsburg Exch. Bank, 26 Oh. St. 
141, 151. 

94. Penn Mut. L. Ins. Co. v. Car- 
penter, 40 Oh. St. 260, 265; Niagara 
County Bank v. Baker, 15 Oh. St. 
68, 85 [quot Farmers’, etc., Bank v. 
Earn Gre 23 Minn. 198, 206, 23 AmR 

95. Bouvier L. D. [quot U. S. v. 
Fay, 9 Port. (Ala.) 465, 4691]. 

96. Gloversville Nat. Bank  v. 
Johnson, 104 U. S. 271. 276, 26 L. ed. 
742; Fleckner v. U. S. Bank, 8 Wheat. 
(U. S:)) 338, 851, 5 L. ed. 631; Dan- 
forth v. Elizabeth Nat. State Bank, 
48 Fed. 271, 274, 1 CCA 62, 17 LRA 
622; Greenville First Nat. Bank v. 
Sherburne, 14 Ill. A. 566, 570; Pape 
v. Capitol Bank, 20 Kan. 440, 451, 27 
AmR 183; Nicholson v. New Castle 
Nat. Bank, 92 Ky. 251, 255, 17 SW 
627, 18 KyL 478, 16 LRA 223; Salmon 
Falls Bank v. Leyser, 116 Mo. 51, 71, 
22 SW 504; Niagara County Bank v. 
Baker, 15 Oh. St. 68, 85; U. S. Bank 
v. Hammond, 4 S.C. L. 415, 416; 


Anderson v. Cleburne Bldg., etce., 
Assoc., 4 Tex, A. Civ. Cas. § 174, 
16 SW 298. 


For later cases, developments and changes in the law see cumylatiye Annotations, same title, page and note number, 


interest, and receiving, retaining, or reserving the 
same in advance;®® buying it for a less sum than 
that which upon its face is payable;8® counting off, 
or taking from the face or amount of the paper, a 
sum at the time the money is advanced upon it}? 
giving money for it, deducting the interest ;*! lend- 
ing money upon it and deducting the interest in ad- 
In banking, the word is often used to 
‘designate or signify a mode of loaning money, with 
the right of taking the interest allowed by law in 
advance;°* advancing a sum of money, less than 
that expressed in the note, on the payee’s transfer- 
ring the title to the same to the bank.®> Again, the 
term may include purchase ° as well as loan;®? and 
figuratively, but not in its technical or primary 
sense, the word is often used as implying a sale,®® as 
a buying at a discount,°® or a purchase by way of 
discount ;' or a transfer.” 


97. Bittin v. Freeman, 17 N. J. L. 
191, 206; Niagara County Bank v. 
Baker, 15 Oh. St. 68, 85 [quot Dan- 
forth v. Elizabeth Nat. State Bank, 
48 Fed. 271, 2738, 274, 1 CCA 62, 17 
LRA 622; Pape v. Capitol Bank, 20 
Kan. 440, 451, 27 AmR 183; Salmon 
Falls Bank v. Leyser, 116 Mo. 51, 71, 
22 SW 504; Anderson v. Cleburne 
Bldg., etc., Assoc., 4 Tex, A. Civ. Cas. 
§ 174, 16 SW 298]; Com. v. Commer- 
cial Bank, 28 Pa. 383, 396. See also 
Greenville First Nat. Bank v. Sher- 
burne, 14 Ill. A. 566, 670 [quot Dan- 
forth v. Blizabeth Nat. State Bank, 
supra] (where it is said: “A loan 
may _be made by way of discount’). 

[a]. “Lending” compared and dis- 
tinguished.— Gloversville Nat. Bank 
v, Johnson, 104 U. S,..271, 277, 26 
L. ed. 742; Bailey v. Murphy, -Walk. 
(Mich.) 424, 425; State v. Boatmen’s 
Sav. Inst., 48 Mo. 189, 191. 

98. Bouvier L. D. [quot In re 
ween 29 F. Cas. No. 17,849, 8 Ben. 

‘ 7) 
fa] “Selling” compared and dis- 
tinguished.—In re Weeks, 29 F. Cas. 
No. 17,349, 8 Ben. 265; Nicholson v. 
New Castle Nat. Bank, 92 Ky. 251, 
255, 17 SW 627, 13 KyL 478, 16 LRA 
223; Triplett v. Holly, 4 Litt. (Ky.) 
130, 181; Newell v.. Somerset First 
Nat. Bank, 13 KyL 775, 777; Ridg- 
way v. New Castle Nat. Bank, 12 
Kyl 216, 217; Baxter v. Duren, 29 
Me. 434, 441, 50 AmD 602; Brittin 
v. Freeman, 17 N. J. L. 191, 209. 

99. Tracy v. Talmage, 18 Barb. 
(N. Y.) 456, 462 [quot Danforth v. 
Elizabeth Nat. State Bank, 48 Fed. 
271, 278, 1 CCA. 62, \17,.LRA 622; 
Atlantie State Bank v. Savery, 82 
Nov X.4.291, 302]. 

fa]. “Buying” compared and dis- 
tinguished.—(1) Neilsville Bank v. 
Tuthill, 4 Dak. 295, 830 NW 154, 155; 
Nicholson v. New Castle Nat. Bank, 
92 Ky. 251, 255, 17 SW. 627, 18. KyL 
478, 16 LRA 223; Newell v. Somerset 
First Nat. Bank, 138 Kyl 775, 777. 
(2) “Discounting a note and buying 
it are not identical in meaning, the 
latter expression being used to de- 
note the transaction ‘when the seller 
does not endorse the note, and is not 
accountable for it.’” Farmers’, ete.,, 
Bank v. Baldwin, 23 Minn. 198, 206, 
23 AmR 683 [cit Bouvier L. D,; 
Pothier de l’Usure p 128]. 

1. Fieckner -v. U. .S, Bank,..8 
Wheat. (U. S.) 338, 351, 5 L. ed. 681 
{quot Gloversville Nat. Bank v. John- 
son, 104 U. S. 271, 276, 26 L. ed. 742]; 
Greenville First Nat. Bank v. Sher- 
burne, 14 Ill. A. 566, 570 [quot Dan- 
forth v. Elizabeth Nat. State Bank, 
48 Fed. 271, 274, 1 CCA 62, 17 LRA 
622]; Nicholson v. New Castle Nat. 
Bank, .92 Ky. 2561, 255, 17.SW 627, 
18 KyL 478, 16 LRA 228 [cit Bou- 
vier L. D.]; U. S. Bank v. Hammond, 
4S. C. L. 415, 416. 

2. In re Weeks, 29 F. Cas. No. 
17,349, & Ben. 265. : 


DISCOVERED NEGLIGENCE—DISCOVERT 


DISCOVERED NEGLIGENCE. Where a person 
has discovered that another is in a dangerous posi- 
tion, in time to have prevented an injury if proper 
effort had been made by him to do so, and failed, 
through negligence, to prevent the injury, the famil- 
iar doctrine of ‘‘discovered negligence’’ applies.° 

DISCOVERED PERIL. The doctrine is a qualifi- 


3. Ft. Worth, etc., R. Co. v. Bow- 
en, 95 Tex. 364, 365, 67 SW 408. To 
same effect Cardinal v. Houghton 
County St. R. Co., 174 Mich. 22, 140 
NW 530. See also Chance 11 C. J 
pp 280-285; Discovered Peril post 
this page; and generally Negligence 
[29 Cyc 530]. 

4. Chesapeake, etce., R. Co. v. Cor- 
bin, 110 Va. 700, 703, 67 SH 179._ To 
same effect Haddox v. Northern Pac. 
R. Co., 46 Mont. 185, 186, 127 P 152; 


covery.* 


Furst-Edwards v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 146 
SW 1024, 1026; Missouri, etc., R. Co. 
v King, (Tex. Civ. A) 1238 SW 151, 
153: Hawkins v Missouri, etc., R. Co., 
86 Tex. Civ. A. 633, 635, 83 SW_ 52. 
See generally Chance 11 C. J. pp 280— 
285; Discovered Negligence ante this 
page; Negligence [29 Cyc 530]. 

5. Canadian Mineral Act (1896) 
§ 16 (d). : 

6. Richards v. Price, 5 B. C. 362, 


DISCOVERER, 
term which has been construed to be synonymous 


with ‘‘locater,’’ and to include ‘‘free miner.’’ ® 
DISCOVERT. 
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cation of the general rule that the contributory neg- 
ligence of the person injured ordinarily bars a re- 


In a mining law, a statutory 


Unmarried.? 


366. See also Mines 
{27 Cye 555]. 

7. Rapalje & L. L. D. See also 
Covert 15 C. J. p 1840; Coverture 
15 Cc. J. p 1840; and generally Hus- 
band and Wife [21 Cye 1119]. 

fa] “Single” and “unmarried” are 
properly intended to express the 
same thought, but ‘‘discovert’” has a 
wider application, and introduces a 
new and different thought. In_re 
Rudman, 244 Pa, 248, 252, 90 A 666. 


and Minerals 
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DISCOVERY 


By Auex. R. JONES 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1056] 


ANALYSIS 
I, DEFINITION [§ 1] p 1057 
II. DISCOVERY IN EQUITY [§§ 2-48] p 1057 
A. Origin of Remedy [§ 2] p 1057 
B. Nature and Scope of the Remedy [§§ 3-7] p 1057 
1. In General [§ 3] p 1057 
2. Right to Discovery in General [§ 4] p 1058 
3. In Aid of What Actions and Proceedings Bill Lies [§ 5] p 1059 
4. Retaining Bill for Relef for Purposes of Discovery [§ 6] p 1060 
5. As Affected by Statutes [§ 7] p 1062 
C. Parties [§§ 8-14] p 1063 
1. In General [§ 8] p 1063 
. Agents, Witnesses, and Persons without Interest [§ 9] p 1063 
. Corporations, Their Officers, Agents, and Stockholders [§ 10] p 1064 
. Infants and Married Women [§ 11] p 1065 
: Nonresident Parties [§ 12] p 1065 
. The Sovereign [§ 13] p 1065 
. Joinder of Defendants [§ 14] p 1065 
Dz. Pleadings [§§ 15-40] p 1065 
1. The Bill [§§ 15-29] p 1065 
a. Necessity of [§ 15] p 1065 
b. Time of Filing [§ 16] p 1065 
c: Necessary Allegations [§§ 17-24] p 1066 
(1) Pendency or Contemplation of Suit at Law [§ 17] p 1066 
(2) Legal Cause of Action or Defense [{§ 18] p 1066 
(3) Defendant’s Knowledge of the Facts and Complainant’s Want of Knowledge [§ 19] 
p 1067 
(4) Materiality of Facts Sought to Be Discovered [§ 20] p 1067 
(5) Necessity of Obtaining Facts Sought to Be Discovered [§ 21] p 1068 
(6) Statement of Facts Sought to Be Discovered [§ 22] p 1069 
(7) Diligence in Seeking Information [§ 23] p 1069 
(8) Interrogatories [§ 24] p 1069 
. Waiving Answer under Oath [§ 25] p 1069 
. Prayer [§ 26] p 1070 
. Verification [§ 27] p 1070 
. Multifariousness [§ 28] p 1071 
. Amendment [§ 29] p 1071 
2. Demurrer [§§ 30-31] p 1071 
a. In General [§ 30] p 1071 
b. Sufficiency and Effect [§ 31] p 1072 
3. Plea [§§ 32-34] p 1073 - 
a. Necessity [§ 32] p 1073 
b. Grounds [§ 33] p 1073 
ce. Requisites and Sufficiency [§ 34] p 1073 
4. Answer [§§ 35-40] p 1074 
a. In General [§ 35] p 1074 ; 
b. Exceptions to Answer [§ 36] p 1076 
c. Waiver of Defects [§ 37] p 1076 
d. Failure to Answer [§ 38] p 1076 
e. Answer as Evidence [§§ 39-40] p 1076 
(1) In General [§ 39] p 1076 
(2) Conclusiveness [§ 40] p 1077 
KE. Privileges Matter [§ 41] p 1077 
F. Practice [§ 42] p 1078 
~ G. Costs [§ 43] p 1078 
H. Production and Inspection of Books and Papers [§§ 44-48] p 1079 
1. Jurisdiction [§ 44] p 1079 
2. Procedure to Obtain [$9 45-46] p 1080 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MND OV Co DO 


bog Hho a, 


ee 


DISCOVERY : . [18 C.J.] 


a. Demand for Production or Inspection [§ 45] p 1080 
b. Form and Requisites of Plaintiff’s Pleadings [§ 46] p 1080 
3. Character of Answer Entitling Plaintiff to Production [§ 47] p 1081 
4. Excuses for Failure to Obey Order for Production [§ 48] p 1081 
III. UNDER STATUTORY PROVISIONS [§§ 49-145] p 1081 
A. Examination of Parties and Other Persons [$§ 49-110] p 1081 
1. In General [§ 49] p 1081 
2. Persons Entitled to Examination [§ 50] p 1082 
3. Who May Be Examined [§§ 51-54] p 1082 
a. Parties and Persons Interested in Suit [§ 51] p 1082 
b. Officers, Agents, or Stockholders of Corporation [§ 52] p 1083 
e. Codefendants [§ 53] p 1084 
d. Insane Party [§ 54] p 1084 
4. Oral Examination of Party [§§ 55-78] p 1085 
a. The Statutes [§§ 55-56] p 1085 
(1) In General [§ 55] p 1085 
(2) Effect on Practice in Federal Courts [§ 56] p 1085 
b. Grounds and Purposes of Examination [§§ 57-58] p 1085 
(1) In General [§ 57] p 1085 
(2) To Enable-Rarty to Frame Pleadings [§ 58] p 1088 
e. Pendency and Condition of Cause [§ 59] p 1090 
d. Application for Order [§§ 60-71] p 1091 
(1) Notice [§ 60] p 1091 
(2) Form and Requisites [§§ 61-70] p 1091 
(a) In General [§ 61] p 1091 
{b) Necessary Allegations [§§ 62-70] p 1092 
aa. Action Pending or in Contemplation [§ 62] p 1092 
bb. Nature of Cause of Action or Defense [§ 63] p 1092 
ce. Materiality and Necessity of Discovery [§ 64] p 1093 


1055 


dd. Knowledge of Adverse Party and Want of Knowledge of Wipnte wat 


[§ 65] p 1094 
ee. Intent to Use Evidence on Trial [§ 66] p 1095 
ff. Grounds for Asking Examinateon before Trial [§ 67] p 1096 
ge. Names and Residences of Parties to Action [§ 68] p 1096 


hh. Name of Officer of Corporation Whose Examination Is Asked [§ 69] 


p 1096 
li. Stating Facts on Information and Belief [§ 70] p 1096 
(3) By Whom Affidavit Made [§ 71] p 1097 
e. The Order [§§ 72-73] p 1097 
(1) In General [§ 72] p 1097 
(2) Notice of Order [§ 73] p 1098 
f. Place of Examination [§ 74] p 1099 
ge. Conduct of Examination [§§ 75-76] p 1099 
(1) In General [§ 75] p 1099 
(2) Production of Books and Papers in Aid of Examination [§ 76] p IL 
h. Failure to Appear or Answer [§ 77] p 1100 
i. Second Examination [§ 78] p 1101 
5. Interrogatories [§§ 79-97] p 1102 
. In General [§ 79] p 1102 
. Application for Order Requiring Answer [§ 80] p 1102 
Form and Requisites [§ 81] p 1102 
. Time for Propounding [§ 82] p 1103 
Who May Propound [§ 83] p 1103 
. Who May Be Required to Answer [| 84] p 1103 
r, Service [§ 85] p 1104 
. Objections [§§ 86-87] p 1104 
(1) Grounds [§ 86] p 1104 
(2) Requisites and Sufficiency [§ 87] p 1105 
i. Answers to Interrogatories [§§ 88-97] p 1105 
(1) In General [§ 88] p 1105 
(2) Time for Making Answer [§ 89] p 1105 
(3) By Whom Answer Made [{§ 90] p 1105 
(4) Requisites and Sufficiency of Answer [§ 91] p 1106 
(5) Verification [§ 92] p 1107 
(6) Exeeptions to Answer [§ 93] p 1107 
(7) Answer as Evidence [§§ 94-95] p 1107 
(a) In General [§ 94] p 1107 
(b) Conclusiveness of Answer [§ 95] p 1108 
(8) Failure to Answer [§§ 96-97] p 1108 
(a) In General [§ 96] p 1108 © 


PR MHP AS oS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


1056 [18 C.J.] DISCOVERY 


(b) Waiver of Right to Take Advantage of [§ 97] p 1110” | 
6. Privileged Matter [§§ 98-99] p 1110 4 
a. In General [§ 98] p 1110. 
b. When and How Objections Claimed [§ 99] p 1110 
7. Physical Examination [§§ 100-108] p 1111 
a. Power of Court to Order Examination [§§ 100-101] p 1111 
(1) In General [§ 100] p 1111 
(2) Statutory Provisions [§ 101] p 1112 
b. Right of Defendant to Demand Examination [§ 102] p 1112 
e. Purpose and Grounds [§ 103]-p 1112 
d. The Application [§ 104] p 1113 
e. The Order [§ 105] p 1113 
£ The Examination [§ 106] p 1114 
g. Report of Physician [§ 107] p 1114 
h. Failure to Submit to Examination and Enforcement of Order [§ 108] p 1114 
S. Depositions of Third Persons for Use on Motion [§ 109] p 1115 
9. Costs [§ 110] p 1116 
B. Production and Inspection of Writings and Other Matters [§§ 111-145] p 1116 
1. Subjects of Production and Inspection [§§ 111-115] p 1116 
a. Books and Papers [$$ 111-114] p 1116 
(1) In General [§ 111] p 1116 
(2) Books and Papers in Which Parties Have a Common Interest [§ 112] p 1117 
(3) Private Books or Papers of Persons Not Parties [§ 113] p 1118 
(4) Documents of Public Record [§ 114] p 1118 
b. Other Subjeets of Production and Inspection [§ 115] p 1118 
. Who May Be Required to Produce [§ 116] p 1119 
. Grounds and Purposes of Production and Inspection [§§ 117-118] p 1119 
a. In General [§ 117] p 1119 
b. To Enable Party to Frame Pleading [§ 118] p 1121 
Pendency and Condition of Cause [§ 119] p 1122 
Demand for Inspection [§ 120] p 1123 
The Application [§§ 121-131] p 1123 
a. Time of Making Application [§ 121] p 1123 
b. Requisites of Application [§§ 122-130] p 1123 
(1) In General [§ 122] p 1123 
(2) Necessary Allegations [§§ 123-129] p 1124 
(a) Showing Pendency of Action [§ 123] p 1124 ” 
(b) Showing Cause of Action or Defense [§ 124] p 1124 
(e) Specification of Information Sought [§ 125] p 1124 
(d) Materiality and Necessity of Production and Inspection [§ 126] p 1124 
(e) Existence of Books and Documents and Possession and Control by Adverse 
Party [§ 127] p 1125 
(f) Description of Books or Documents [§ 128] p 1126 
(g) Other Allegations [§ 129] p 1126 
(3) Signature and Verification [§ 130] p 1126 
e. Notice of Application [§ 131] p 1127 
7. The Order [§§ 132-136] p 1127 
a. In General [§ 132] p 1127 
b. Time, Place, and Manner of Inspection [§ 133] p 1128 
e. Limits of Inspection [§ 134] p 1129 
d. Service of Order [§ 135] p 1129 
e. Modifying or Vacating Order [§ 136] p 1129 
S. Sealing Up Portions of Books or Documents [§ 137] p 1130 
9. Privileged Matter [§§ 138-142] p 1130 
a. In General [§ 138] p 1130 
b. Communications between Atiorney and Client [§ 139] p 1130, 
e. Communications between Physician and Patient [§ 140] p 1131 
d. Public Documents [§ 141] p 1131 
e. Matters Subjecting Party to Criminal Prosecution, Penalties, or Forfeitures [§ 142] p 1131 
10. Use of Documenis Produced [§ 143] p 1131 
11. Failure to Produce or Permit Inspection [§§ 144-145] p 1131 
a. In General [§ 144] p 1131 
b. Exeuses [§ 145} p 1133 


CROSS REFERENCES 


oo bo 


PO Hm 
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Acco 117, 12 
Appellate review see Appeal and Error § 329. “Copyright, discovery in suits for infringement see Copy- 
Assignments for creditors, discovery in aid of see As- right and Literary Property $$ 356, 3 409. 
ents for Benefit of Creditors § 428. Creditor’s bill, discovery in see Creditor’s Suits §§ 191- 
Attachment, discovery in aid of see Attachment § 1159. 6. 


19 
Champerty and maintenance, discovery as to see Cham- | Graze prosecution, privilege against answer subjecte 
perty and Maintenance § 115. ing to see Witnesses (40 Cyc 2534]. 
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Depositions generally see Depositions ante p 698, 


Documentary evidence: 
Generally see Evidence [17 Cyc 2 


96]. 
Production at trial see Witnesses [40 Cyc 2166, 2546]. 


Equity: 


gecagind wo rity: esa discovery see Equity [16 Cyc 297 
et seq]. 
Bill Seeking discovery in aid of relief see Equity 


e [16 Cyc 221, 228). : 


Demurrers to discovery see Equity [16 Cye 270]. 
Jurisdiction, retention when based on discovery see 


Equity [16 Cye 116]. 
Plea, 
Equity [16 Cyc 292]. 


Executions, supplementary proceedings see Executions 


(17 Cye 1402]. 


Forfeitures, privileges against answer subjecting to see 


tnesses [40 Cyc 2534]. 


wi 
Garnishment, discovery in aid of see Garnishment [20 


Cyc 1073). 


[§ 1] Diseovery is the disclosure by defendant 
of facts, deeds, documents, or other things which 
are in his exclusive knowledge or possession, and 


accompanying answer giving discovery see 


DISCOVERY 


In_ action: 


Inspection and view. 
Trial [88 Cyc 131 
Benne enn bill a Equity [16 Cyc 223]. 
enalties, privi'ege against answer subjecti t ; 
Witnesses [4 HOCH fis Aes 
Physical examination of party: 
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py gery see Evidence [17 Cyc 290]; 


Cye 2533). 


For damages see Damages § 357. 
To annul marriage see Marriage [26 Cyc 914]. 
On a see Evidence [17 Cyc 295]; Trial [88 Cyc 


Privileged and confidential communications see Wit- 
nesses [40 Cyeo 2352, 2631). 


Revival of bill for discovery see Abatement and Re- 


vival § 319. 


I. DEFINITION 


which are necessary to the party seeking the discov- 


[§ 2] A. Origin of Remedy. Bills of discovery 
had their origin in the fact that under the inflexible 
rules of the common law the parties to an action 
were incompetent as witnesses and no means were 
provided by which an adverse party could be com- 
pelled to produce documents in his possession for the 


use of his opponent at the trial.? 


[§ 3] B. Nature and Scope of the Remedy—l. 
Every bill in equity, except a bill of 
certiorari, is in a sense a bill of discovery,’ because 
defendant may be interrogated and compelled to an- 
swer fully as to all matters properly charged in the 


In General. 


1. Rosenberger v. Shubert, 182 
Fed. 411, 418. 

[a] “A fishing bill, in the objec- 
tionable sense, is one in which the 
plaintiff shows no cause of action, 
and endeavors to compel the defend- 
ant to disclose one in the plaintiff's 
favor. A bill for discovery and relief 
shows (as this does) a cause of 
action, and prays for the discovery 
of particular facts, alleged to be true 
in fact, but which are _ peculiarly 
within the knowledge of the defend- 
ant.” Carroll v. Carroll, 11 Barb. 
CN. Y.) 298, 298. 

[b] “‘Discovery or evidence ob- 
tained from a party or witness by 
means of a judicial ay Aleedinetn 8 (U.S. 
Rev. St. § 860] includes only facts 
or papers which the party or witness 
is compelled by subpoena, interroga- 
tory or other judicial process to dis- 
close, whether he will or no: and is 
inapplicable to testimony voluntarily 
given, or to documents voluntarily 
produced.” Tucker v. U. S., 151 U. S. 
164, 168, 14 SCt 299, 38 L. ed. 112. 

2. Sloss-Sheffield Co. v. Maryland 
Casualty Co., 167 Ala, 557, 52 S 751; 
Wright v. Santa Clara County Super. 
Ct., 189 Cal. 469, 78 P' 146; State v. 
Security Sav. Co., 28 Or. 410, 48 P 162. 

3. Fla.—Thrasher v, Doig, 18 Fla. 
8 


09. 

N. J.—lLittle v. Cooper, 10 N. J. 
Eq. 2738. 

te I—DeWolf v. DeWolf, 4 R. I. 


45 
Ss. C—Miller v. Tollison, 5 S. C, 


Eq. 145, 14 AmD 712. 


Va.—McFarland vy. Hunter, 8 Leigh 
(85 Va,) 489, 

fa] “The division of bills into 
bills bills for re- 


of a deve! and 
lief, suggests a distinction which in 
principle does not exist. Wigram on 
Discovery, 5, 6. The only distinction 
between the two is, that in a bill 
for relief, the discovery and relief 
is sought by one and the same bill, 
whereas in a bill for discovery mere- 
ly, discovery only is sought in aid 
of some other proceeding at law or 
in equity, by or against the plaintiff. 


[18 C. J.—84] 


‘TI. DISCOVERY IN EQUITY 


Sugpleoetary proceedings see Exeoutions [17 Cye 


Trade-marks, discovery in suits for infringement see 
Re epee? Trade-Names, and Unfair Competition 
ye : 


ery as a part of a cause or action pending, or to be 
brought in another court, or as evidence of his 
rights or title in such proceedings.* 


bill. But in practice a bill of discovery is usually 
understood as a bill for the discovery of facts rest- 
ing in the knowledge of defendant, or of deeds, writ- 
ings, or other things in his custody or power, and 
seeking no relief in consequence of the discovery,® 
but seeking discovery merely in aid of some other 


proceeding either at law,® or in equity,’ pending or 


The discovery, in either case, is for 
the purpose of enabling the party 
asking it, to obtain evidence material 
to a case about to come on for trial,” 
DeWolf v. Dewolf, 4 R. I, 460, 465. 

+ See Equity [16 Cyc 228, 297 et 
seq]. 

Waiver of answer under oath see 
infra § 25, 

5 U. S—Cassatt v. Mitchell Coal, 
etc.,, Co., 150 Fed. $2, 81 CCA 80, 
10 LRANS 99. 

Ark.—Field v. Pope, 5 Ark. 66. 

Fla.—Thrasher v. Doig, 18 Fla, 809. 

Pfs ace yeaah ta v. Crossman, 53 Me. 


441. 
ee v. Jeffries, 48 Miss. 


8. 

N. J.—Little v. Cooper, 10 N. J. 
Eq. 2738. 

Or.—State v. Security Say. Co., 28 
Or, 410, 420, 43 P 162. \ 

Va.—McFarland v. Hunter, 8 Leigh 
(85 Va.) 489. 

W. Va.—Eskridge v. Thomas, 79 
W. Va. 822, 91 SH 7, LRALV1ISC 769. 

“It is a mere instrument of pro- 
cedure in aid of relief sought by the 


party in some other judicial contro- }, 


versy, filed for the sole purpose of 
proving the plaintiff's case from the 
defendant's own mouth, or from 
documents in his possession, and ask- 
ing no relief in the suit except it 


/may be a temporary stay of the pro- 


ceedings in another suit to which 
the discovery relates.” State v. Se- 
curity Sav. Co., supra. 

Prayer of bill see infra § 26. 

6. Carpenter v. Winn, 221 U. 8, 
538, 81 SCt 683, 55 L. ed. 842; Union 
Pac. R. Co. v. Pressed Steel Car Co., 
240 Fed, 185; General Film Co. vy. 
Sampliner, 232 Fed. 95, 146 CCA 287; 
Colgate v. Compagnie Francaise, eto. 
28 Fed, 82, 28 Blatchf. 86; Black v. 
Bohlen, 175 Pa. 491, 84 A 804; DeWolt 
v. DeWolf, 4 R. I. 450; Faulkner v. 
Harwood, 6 Rand. (88 Va.) 126, 129. 

“A Bill of Discovery .. . is com- 
monly used in aid of the jurisdiction 
of some other Court; as to enable 
the Plaintiff to prosecute or defend 
an action at Law,” Faulkner y, Har- 


about to be brought,’ in aid of whieh discovery is 
necessary,” while a bill for relief and discovery 
withdraws the case from the legal forum and brings 
it for decision before a eourt of equity.t° 
the discovery is merely incidental to 


Where 
the relief 
wood, supra, 

7. DeWolf v. DeWolt, 

8 U. S.—-Rosenberger 
182 Fed, 411; Brown v. Huey, 166 
Fed. 488 [aff 171 Bed. 641, 96 CCA 
448 (certiorari den 215 U. S. 598, 80 
SCt 399, 564 L. ed. 848)]; Kurtz v. 
Brown, 152 Fed. 872, 81 CCA 498 
10 AnnCas 676 [certiorari den 205 
U.S. 544, 27 SCt 791, 61 L. ed. 923). 

Cal.—Union Collection Co. v. San 
Francisco Super. Ct, 149 Cal. 790, 
87 _ P 1085, 

Conn,—Stebbins v. Cowles, 10 Conn, 


Md.—Becker v. Lips Co, 181 Md. 
801, 101 A 788; Parrott v. Chester- 
town Nat. Bank, 88 Md. 615, 41 A 
1067; Salmon y, Clagett, 8 Bland 126, 

Mass.—American Security, etc, 
Co. Vv. Brooks, 225 Mass. 600, 602, 114 
NE_ 782. 

Mich.—Wright v. King, Harr, 12, 

Miss.—Kearny v, Jeffries, 48 Miss. 
$48; Buckner v. Ferguson, 44 Miss. 
677; Allen v. Hopson, Freem. 276. 


4 R. I. 450. 
v. Shubert, . 


N. J.—State v. Elizabethtown Wa- 
ter Co., (Ch.) 89 A 1089. 

Pa.—Neil v. Heralds of Liberty, 
23 Pa. Dist. .507, 609, [quot cyan, 


Contra Cheyney v. Hquitable L, As-, 
sur. Soc, 16 Pa. Dist. 765. 

“Tt may be brought in aid of a 
suit which the plaintiff intends to 
bring as well as where the suit has 
already been commenced, if the bill 
discloses a cause of action.” _Amer- 

Security, Co. v. Brooks, 
supra 


9. Galion Tron Works Co. v. Ohio 
Corrugated Culvert Co., 244 Fed, 427, 
157 CCA 568; Scotten v. Rosenblum, 
281 Fed, 857; Union Collection Co. v. 
San Francisco Super. Ct, 149 Cal, 


ican etc, 


790, 87 P 1035; State v. Blizabeth- 
town Water Co,, (N. J. Ch.) 89 A 
1039, See also infra § 4. 


i ai of necessity see infra 


10, Bell v. Pomeroy, 8 F. Cas. No. 
1,268, 4 McLean 57; Breckenridge v. 
Peter, 19 F. Cas. No, 11,030, 4 Cranch 
is 18; DeWolf-v. DeWolf, 4 R. I. 
450, 
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sought and in aid of plaintiff’s ease therefor, the 
bill is not a technical bill for diseovery.+ The same 
principles govern diseovery whether it is invoked: 
in aid of other issues involved in the equity suit, 


or in aid of an action at law.?” 


[§ 4] 2. Right to Discovery in General. Dis- 
covery in aid of a suit or defense at law is much 
favored in equity,!® and as a general rule where the 
statutory remedies are insufficient,* a bill will he 
by either party to an action at law to obtain a dis- 
covery of matter material to the claim or defense,’ 
notwithstanding the amount in dispute in such suit 
is less than the amount required to give the court 
in which the bill is filed jurisdiction of the suit.?® 
But lke other equitable remedies a bill for diseov- 
ery will not le where the legal remedies are ade- 
It will not lie to determine matters not 
necessary or material,!* or relevant to the issue,'® 


quate.*? 


11. Russell v. Garrett, 75 Ala, 
848; Thrasher v. Doig, 18 Fla. 809; 
Dinsmore v. Crossman, 53 Me. 441; 
Franz v. Bernhard, 58 Pa. Super. 519; 
LeMay’ v. Baxter, 11 Wash. 649, 40 
P 122. 

“All bills in equity that seek for 
answers to matters alleged may, «in 
one sense, be said to be bills for 
discovery, although they seek for 
relief based on such facts. But there 
is a distinct bill in chancery prac- 
tice known as a bill of discovery. 
It is that and nothing else. It seeks 
only for the discovery of facts rest- 
ing in the knowledge of the other 
party, or of deeds and writings or 
other things in his custody or pos- 
session, but seeking no relief in that 
bill in consequence of the discovery.” 
Dinsmore v. Crossman, 53 Me. 441. 

fa] Distinguished from equitable 
replevin.—A bill in equity by an ad- 
ministrator to compel the delivery of 
chattels, notes, bonds, ete., belonging 
to the estate is not a bill for dis- 
covery. Farnsworth v. Whiting, 104 
Me. 488, 72 A 314. 

12. Sloss-Sheffield Steel, ete., Co. 
v. Maryland Casualty Co., 167 Ala. 

Reynolds v. Burgess 


567, 52 A /751; 

Sulphite Fibre Co.,, 71 N. H. 332, 
51 A_ 1075, 98 AmSR 6585, 57 LRA 
949; Lyell v. Kennedy, 8 App. Cas. 
217; Drake v. Drake, 3 Hare 6238, 25 
EngCh 523, 67 Reprint 488. 

13. Skinner v. Judson, 8 Conn. 528, 
21 AmD 691; Howell v. Ashmore, 9 
N. J. Eq. 82,.57 AmD 371; Lesser v. 
Henry, 50 Pa. Super. 440, 444. 

“Where a party appeals to the con- 
science of his opponent, to discover 
facts. lying in his own knowledge, 
it must be some strong equity or 
stringent rule of policy, that should 
form a bar to the discovery.”’ Lesser 
v. Henry, supra. 4 

14. See infra § 7. 

15. U. S.—Union Pac. R. Co. v. 
Pressed Steel Car Co, 240 Fed. 135; 
Huey v. Brown, 171 Fed. 641, 96 CCA 
443 [aff 166 Fed. 488 and certiorari 
den 215 U. S: 598) 30 SCt 399, 54 
L. ed. 343]; Mutual L. Ins. Co. v. 
Griesa, 156 Fed. 898 [rev on other 

rounds 169 Fed. 509, 94 CCA 685 
certiorari den 215 U. S. 600, 80 SCt 
400, 54 L. ed. 844)]. 

. Ark.—State Bank v. Steen, 13 Ark. 


6. 
FS aa ae hg v. Marshall, 2 Bibb 
Md.—Wolf v. Wolf, 2 Harr. & G. 
882. 18 AmD 3813. 
Mich.—Wright v. King, Harr. 12. 
Miss.—Bomer v. Warren County, 
103 Miss. 348, 60 S 328. 
N. J.—Shotwell Vv! Struble, 21 N. J. 
Eq. 31. 
batch ‘C.—Brandon -v. Gowing, 27 8S. C, 


ig, b, 
Tenn,—Hinkle v. Currin, 1 Humphr. 


Utah.—Larson v. Salt Lake City, 
, Utah 318, 97 P 483, 28 LRANS 
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or where it would seriously injure the party’s busi- 
ness and the chance of benefit to the other party is 
But it is not essential to the maintenance 
of a bill of discovery purely that the matters sought 


to be discovered are incapable of proof otherwise.24 


Va.—Wilson v. Miller, 104 Va. 446, 
51 SE 887. 

W. Va—Dudley v. Niswander, 65 
W. Va. 461, 64 SE 745; Hurricane 
Tel. Co. v. Mohler, 51 W. Va. 1, 41 
SH 421. 

Mng.—Marsden v. Panshall, 1 Vern. 
Ch. 407, 28 Reprint 548, 

Ont.—Clisdell v. Lovell, 10 OntWR 
208 (injunction). 

[a] Exhuming body for examina- 
tion.—Where an action at law is 
pending to recover on a life insur- 
ance policy shown to have been op- 
tained under circumstances indicat- 
ing fraud, and one of the defenses 
is that the insured committed suicide 
py poison, which would avoid the 
policy by its terms, a court of equity 
has power in aid of such defense to 
order the body to be exhumed for 
examination. Mutual L. Ins. Co. v. 
Griesa, 156 Ped. 3898 [rev on other 
grounds 169 Fed. 509, 94 CCA 6385 
(certiorari den 215 U. S. 600, 80 SCt 
400, 54 L. ed. 344)]. 

[b] In Pennsylvania (1) under 
the limited equity jurisdiction con- 
ferred by statute, it was held that a 
bill of discovery cannot be main- 
tained in aid of proceedings in any 
court which could have compelled a 
discovery. Gilder. vy. Merwin, 6 
Whart. 522; McFillin v. Bank, 8 Phila. 
308. (2) The supreme court had no 
jurisdiction of a bill of discovery in 
aid of a judgment obtained in the 
district court for the city and county 
of Philadelphia. Davis v. Gerhard, 
5 Whart. 466. 

16. Schroeppel v. Redfield, 5 Paige 
(N. Y.) 245; Goldey v. Becker, 1 Edw. 
CN. ey 2The 

17. Union Pac. R. Co. v. Pressed 
Steel Car Co, 240 Fed. 135. 
| Adequate remedy at law see Nquity 

[16 Cyc 30]. 
; 18 McMullen Lumber Co. v. 
‘Strother, 136 Fed. 295, 69 CCA 433; 
Keller v. Boettcher, 85 Fed. 55, 29 
CCA 14; Union Collection Co. v, San 
Francisco Super. Ct., 149 Cal. 790, 87 
P 10385; Lancey v. Rautlett, 80 Me. 
169, 138 A 686, 6 AmSR 169. 

{a] Thus, in an action against the 
stockholders of a corporation, plain- 
tiff was unable to ascertain 
whereabouts of all of the defendants, 
and subpeenaed a witness to appear 
before the court to give information 
as to the whereabouts of some of 
the defendants. It was held that 


‘such a proceeding was not one for 


discovery, as matters sought to be 
discovered must be material to the 
existing suit or to one which is to 


5 
. be instituted. Union Collection Co. v. | 


San Francisco Super. Ct. 149 Cal. 
790, 87 P 1035). 

Showihg materiality and necessity 
see infra §§ 20; 21. 

19. Martin v. Martin Co., 10 Del. 
Ct. 211, 88 A 612, 102 A 3738; Horton 
v. MacLean, 11 OntWR 961; McLeod 
v. Crawford, 11 OntWR 1388; West- 
moreland Coal Co, v. Hamilton Gas 


the | 


In order that a pure bill of discovery may lie the 
suit in aid of which the discovery is sought must 
be pending or contemplated,?* and the discovery 
sought must be incidental to some relief which the 
court has the right to grant.?% 
maintained for discovery in the sense of mere in- 
formation.?* In any event the bill will not lie where 
the discovery would not be available.?5 
clear that the action or defense cannot be main- 
tained, a bill for discovery in aid of it cannot be 
maintained, since a discovery could not be material 
and necessarily would be useless.2¢ 
cannot be had of matters barred by the statute of 


A bill cannot be 


Where it is 


Thus discovery 


Light Co., 6 OntWR 817; Marsh v. 
McKay, 3 OntWR 48; McKenzie v. 
McLaughlin, 1 OntWR 58. 

[a] What is relevant. — Every- 
thing is relevant in discovery which 
tends directly: or indirectly to aid 
the party seeking discovery to main- 
tain his case or combat that of his 
adversary, and the relevancy must be 
determined by the pleadings con- 
strued with fair latitude. Horton v. 
McLean, 11 OntWR 961 [quot Me- 
Kergow v. Comstock, 11 OntL 687, 
642, 7 OntWR 449]. 

20. Star Kidney Pad Co, v. Green- 
wood, 8 Ont. 280. 

21. Continental LL. Ins, Co, v. 
Webpo, 54 Ala. 688; Salmon v. Clag- 
ett, 3 Bland (Md.) 125; Stacy v. Pear- 
son, 24 S. C., Hq. 148, 152, 

“A party may have a bill of dis- 
covery, not only where he is desti- 
tute of other evidence to establish 
his case, but, also, to aid such evi- 
dence, or to render it unnecessary.” 
Stacy v. Pearson, supra, 

22. See supra §§ 1, 2. 

23. American Security, ete., Co. v. 
Brooks, 225 Mass. 500, 114 NE 782; 
Brown v. Corey, 191 Mass. 189, 77 
NE_ 838. 

“very bill is a bill of discovery, 
and if it also prays for relief, it is 
still denominated a bill for relief; 
but is in fact a bill for discovery 
and relief, and the discovery is 
sought with a view and in aid of 
the relief asked. There is no such 
thing as a bill for discovery merely, 
in the sense in which the counsel 
now employs those terms. ‘A bill 
for discovery,’ says Lord Hardwicke, 
‘lies here in aid of some proceeding 
in this court, in order to deliver the 
party from the necessity of procuring 
evidence, or to aid the proceedings 
in some suit relative to a civil right 
in a court of common law.’”’ DeWolf 
v. DeWolf, 4 R. I. 450, 454. 
hg DeWolf v. DeWolf, 4 R. I. 450, 


“The court does not compel dis- 
covery for the mere. gratification 
of curiosity, but in aid of some other 
proceeding.” Hurricane Tel, Co. v. 
Mohler,’ 51 W. Va. 1, 9, 41 SE 421. 

“Unless the discovery sought is to 
be in aid of some proceeding for re- 
lief, either in the bill itelf, or in 
some other bill or suit at law, it 
will be denied.” DeWolf v, DeWolf, 

25. Dykers 


v. Wilder, 8 Hdw. 
(N. Y.) 496. 


26. Hurricane Tel. Co. vy. Mohler, 
1 W. Va. 1, 9, 41 SE 421. 

“Tf it is clear that the action or 
the defence is unmaintainable at law, 


supra, 


‘courts of equity will not entertain a 


bill for any discovery in support of 
it, since the discovery could not be 
material, but must be useless. This, 
however, is so delicate a function the 
courts of equity will not undertake 
to refuse a discovery upon such 
grounds unless the case is entirely 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4-5] 


limitations,?”7 except where the bill sets up matters 
taking the transaction out of the statute.?§ 
it is often stated as a general rule that a bill of 
discovery will not lie to ascertain against whom an 
action shall be brought,?®° the only limitation seems 
to be that the bill does not lie against a mere wit- 
ness,®° and the right to maintain a bill to discover 
the identity of contemplated defendants has been 
frequently recognized,*+ as where an agent was com- 
pelled to make discovery of his principal,®? or a cor- 
poration and its officers to disclose the names of 
stockholders,?? or persons sued as partners to dis- 
cover whether or not they were partners.** 
of discovery will not lie in aid of a defendant at 
law to compel plaintiff at law to furnish a more full 
bill of particulars which the court of law has re- 
A fundamental limitation on the 
right to discovery is that a party is entitled to a 
discovery of only such material faets and documents 
as relate to his own affirmative case; he is not en- 


fused to compel.®® 


free from doubt. If the point be 
fairly open to doubt or controversy, 
courts of equity will grant the dis- 
covery and leave it to courts of law 
to adjudicate upon the legal rights 
of the party seeking the discovery.’ 
Story Eq. Pl. 561, 562.” Hurricane 
Tel. Co. v. Mohler, supra. 

27. Prudential Loan Soc. v. Mayer, 
25 Pa. Dist. 885; Trustees v. Grubb, 
5 Phila. (Pa.) 41. 

28. Prudential Loan Soc. v. Mayer, 
25 Pa. Dist. 885; Trustees v. Grubb, 
5 Phila. (Pa.) 41: Baker v. Morris, 
10 Leigh (37 Va.) 284 (holding that 
discovery lies to establish a new 
promise tolling the statute). 

29. Miss.—Meridian First Nat. 
Bank vy. Phillips, 71 Miss. 51, 15 S 


29. 

N. Y.—Opdyke v. Marbel, 44 Barb. 
64 (motion for discovery of books 
and papers). 

Pa.—Twells v. Costen, 1 Pars. Eq. 
Cas. 373. 

W. Va.—Hurricane Tel. Co. v. 
Mohler, 51 W. Va. 1, 41 SE 421. 

Eng.—Dineley v. Dineley, 2 Atk. 
394, 26 Reprint 638; London v. Levy, 
8 Ves. Jr. 398, 32 Reprint 408. 

Application of rule in statutory 
proceedings see infra § 57. 


30. See infra § 9. 
31. Union Pac. R, Co. v. Pressed 
Steel Car Co., 240 Fed. 1385; Kurtz 


v. Brown, 152 Fed. 372, 81 CCA 498, 
11 AnnCas 576 [certiorari den 205 
U.S. 544; 27 SCt 791, 51 L. ed..923]; 
Brown v. McDonald, 133 Fed. 897, 67 
CCA 59, 68 LRA 462; Hoppock v. 
United New Jersey R., ete., Co., 27 
N. J. Eq. 286 [rev on other grounds 
28 N. J. Eq. 261] (bill for discovery 
and relief); Hurricane Tel. Co. v. 
Mohler, 51 W. Va. 1, 41 SE 421 (re- 
viewing cases); Orr vy. Diaper, 4 Ch. 
D. 92 (bill against ship owners to dis- 
cover names of shippers of goods 
bearing infringement of plaintiff's 
trade-mark); Dixon v. Enoch, L, R. 
13 Eq. 394 (bill, under statute, to 
compel printer to make discovery of 
proprietors of newspaper to enable 
plaintiff to sue them _ for _ libel); 
Moodalay v. Moreton, 1 Bro. Ch. 469, 
28 Reprint 1245, Dick. 652, 21 Re- 
print 425 [expl Angell vy. Angell, 1 
Sim. & St. 83, 1 EngCh 83, 57 Re- 
print 33] (bill to discover subse- 
quent grantees of conflicting rights); 
Morse v. Buckworth, 2 Vern. Ch. 443, 
23 Reprint 888 (bill to discover part 
owners of ship to enable action to 
be brought for loss of goods); Heath- 
cote v. Fleete, 2 Vern. Ch. 442, 23 
Reprint 883 (bill to discover owners 
of wharf and lighter to enable action 
to be brought for damage to goods). 

32. Kurtz v. Brown, 152 Fed. 372, 
81 CCA 498, 11 AnnCas 576 [certi- 
orari den 205 U. S. 544, 27 SCt 791, 51 
L. ed. 923] (where the bill was main- 
tained against a broker to ascertain 
the name of the true owner of stock 
purchased and transferred to the 


\ 
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While 


ant’s case.38 


be established.4° 
A bill 


forfeiture.** 
[9 5] 
ings Bill Lies. 


name of a third person). 

33. Post v. Toledo, etc., R.. Co., 
144 Mass. 341, 11 NE 540, 59 AmR 
86. See Brewer v. Michigan Salt 
Assoc., 58 Mich. 351, 25 NW 3874 (bill 
for discovery and relief seeking 
names of stockholders). 

34. Hurricane Tel. Co. v. Mohler, 


35. Nieury v. O’Hara, 1 Barb. 
(N. Y.) 484 
36. U. S.—Carpenter v. Winn, 221 


U.S. 533, 31 SCt 683, 55 L. ed. 842; 
General Film Co. v. Sampliner, 232 
Fed. 95, 146 CCA 287; Eureka v. Sun- 
set Tel., etc., Co., 122 Fed. 960; Kel- 
ley v. Boettcher, 85 Fed. 55; Atwill 
v. Ferritt,; 2 F. Cas: No. 640, 2 
Blatchf. 39; Vaughan v. Central Pac. 
R.. Co., 28 F. Cas: No. 16,897, 4 
Sawy. 280; Young v. Colt, 30 F. Cas. 
No. 18,155, 2 Blatchf. 373. 
D. C.—McCartney v. Fletcher, 10 
App. 572. 
Md.—Cullison v. Bossom, 1 Md. 
v. Crane, 80 


Ch. 95. 
N 
85 A 408, 43 


. J—Franklin Tp. 

N. J. Eq. 509, 516, 
Cyc]; Thompson v. 
gq. 271, 


LRANS 604 [cit 
Engle, 4 N. J. E 

N. Y.—Meakings v. Cromwell, 3 
N. Y. Super. 698; Lansing v. Starr, 
2 Johns. Ch. 150; Leggett v. Postley, 
2 Paige 599; Souza v. Belcher, 3 Edw. 
ae Fitzhugh v. Everingham, 2 Edw. 


pe Pere Name v. Berners, 1 Phila. 
we I.—DeWolf v. DeWolf, 4 R. I. 
Eng.—Lyell v. Kennedy, 8 App. 


Cas. 217; Wallen v. Forrest, L. R. 7 
Q. B. 239; London Sewer Comrs. v. 
Glasse, L. R. 15 Eq. 302; Ingilby v. 
Shagto, 33 Beav. 31, 55 Reprint 277. 

[a] “The two cardinal rules in the 
law of discovery” are “First, the 
right, as a general proposition, of 
every plaintiff to a discovery of the 
evidences which relate to his case; 
and, secondly, the privilege of every 
defendant to withhold a discovery of 
the evidences which exclusively re- 
late to his own.” Lyell v. Kennedy, 
8 App: Cas. 217, 224 [quot Wigram]. 

{b] “The settled rule is that the 
complainant is entitled to a discovery 
of such documents and facts only 
as will aid in the maintenance of 
his title or cause of action. Inter- 
rogatories which go beyond this, and 
seek a disclosure of a title or claim 
of a defendant, which has no rela- 
tion to the complainant’s title or 
eause of action, are inquisitorial and 
unwarranted.”’ Kelley v. Boettcher, 
85 Fed. 55, 60. 

{[c] In Massachusetts this rule 
does not prevail. Adams v. Porter, 
1 Cush. 170. And see Young v. Colt, 
2 Blatchf. (U. 8S.) 373; Haskell v. 
Haskell, 3 Cush. 540 (both cases com- 
menting on Adams v. Porter, supra, 
and stating that the generally pre- 
vailing rule in equity is opposed to 
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titled to a discovery merely to enable him to dis- 
prove or pry into his adversary’s case.3* But it has 
been held that this rule is confined to matters of title 
and does not extend to matters of account.?7 Where 
the facts, discovery of which is sought, are neces- 
sary to the case of plaintiff, the discovery will not 
be denied because the facts also pertain to defend- 
A bill will not lie to discover the 
names of the other party’s witnesses,®® or the evi- 
dence by means of which the adversary’s case is to 


Another limitation is that a party 


may not be compelled to make a discovery of matters 
which are privileged,** or which would tend to in- 
criminate him ** or to subject him to a penalty or 


3. In Aid of What Actions and Proceed- 
The suit in aid of which a bill of 
discovery will lie must be one for the enforcement 
of a civil right.“* It has been held in England that 
a discovery will not be granted in aid of proceed- 


its doctrine). 

[ Rule applied.—A bill by an 
executrix for a discovery, or to en- 
join a suit at law against her, which 
alleges the presentment of a claim 
against the estate which she refused 
to pay, and that she knows nothing 
of the claim of her own knowledge, 
but believes it to be unjust, is noth- 
ing more than a fishing bill seeking 
generally a discovery of defendant’s 
demand without stating any right to 
entitle her to it, and cannot be 
maintained. Newkerk v. Willett, 2 
ag Cas:' (N. Y.) 413, 2° Cail Cas: 

{e] Discovery to impeach title.— 
The assignee of an insolvent debtor, 
who has commenced an action of 
trover to recover the value of per- 
sonal property mortgaged by the in- 
solvent debtor prior to his insolven- 
cy, can maintain a bill of discovery 
against the mortgagee to secure evi- 
dence impeaching the mortgagee’s 
title. Adams v. Porter, 1 Cush. 
(Mass.) 170 (where it was questioned 
whether such discovery was pre- 
cluded by the general rule, but held 
clearly proper under the Massachu- 
setts rule). 

37. Corbett v. Hawkins, 1 Y. & J. 
421, 148 Reprint 735. 

38. U. S.—Findlay v. Hinde, 1 Pet. 
241, 7 L. ed. 128; 

Co. v. Indianapolis, 90 Fed. 196; 
Gaines v. Mausseaux, 9 F. Cas. No. 
5,176, 1 Woods 118. 

Md.—Cullison v. Bossom, 1 Md. 
Ch. 95, 
sane Dio v. Haskell, 3 Cush. 


Pa.—Bonn v. Bebee, 3 Phila. 446. 

Va.—Baker v. Morris, 10 Leigh (37 
Va.) 284. 

Eng.—Whateley v. Crowter, 5 BE. & 
B. 709, 85 ECL 709, 119 Reprint 645; 
Bayley v. Griffiths, 1 H. & C. 429, 158 
Reprint 953; Combe v. London, 1 Y. 
& Coll. 631, 20 EngCh 631, 62 Re- 
print 1048, 4 Y. & C. Exch, 139, 160 
Reprint 953. 

89. Kinney v. Rice, 288 Fed. 444; 
Hennessey v. Wright, 24 Q. B. D. 
445 note; Marriott v. Chamberlain, 
17 Q. B. D. 154; Humphries v. Tay- 
lor Drug Co., 39 Ch. D. 693. 

40. Carpenter v. Winn, 221 U. S. 
533, 31 SCt 683, 55 L ed. 842; Church- 
ward International Steel Co. v. Beth- 
lehem Steel Co., 233 Fed. 322 (motion 
to produce documents denied); Gen- 
eral Film Co. v. Sampliner, 232 Fed. 
95, 146 CCA 287; Sunset Telephone, 
ete., Co. v. Eureka, 122 Fed. 960; 
State v. Security Sav. Co., 28 Or. 
410, 43 P 162; Provident, etc., Soc. v. 
White, 3 OntWR_ 687; Gambell v. 
Heggie, 3 OntWR 412; Lawrie v. 
Maxwell, 3 OntWR 284. 

41. See infra § 41. 

42. See infra § 41. 

43. See infra § 41. 

44. Montague v. Dudman, 2 Ves, 
396, 28 Reprint 253. 
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ings before a foreign tribunal,*® the theory of the 
courts being that every foreign court is an inferior 
The American courts, however, hold that 
a bill of discovery will lie in aid of the prosecution 
or defense of a civil suit in a sister state,*” and it 
has been said that such a bill will also lie in aid of 
the prosecution or defense of a suit in a foreign tri- 
bunal,*® or in a court of the United States.** 
bill does not lie in aid of proceedings in the ec- 
Discovery may be 
had in aid of actions of tort relating to property, 


court,*® 


elesiastical courts in England.°° 


45. Dreyfus v. Peruvian Guano 
Co., 41 Ch. D. 151; Reiner v. Salis- 
pury,, 2 Ch. D. 378; Bent v. Young, 


Aehes 180, 16 EngCh 180, 59 Reprint 


46. Dreyfus v. Peruvian Guano 
Cony 4a t Ch D. 151; 

47. Post v. Toledo, ete, R. Co., 
144 Mass. 341, 11 NE 540, 59 AmR 
86; Mitchell, v. Smith, 1 Paige (N. Y.) 
286; Dykers v. Wilder, 3 Edw. (N. Y.) 
492; Burgess v. Smith, 2 Barb. Ch. 
(N. Y.) 276. 

48. Burgess v. Smith, 2 Barb. Ch. 
(N. Y.). 276. 

49. Burgess v. Smith, 2 Barb, Ch, 
(N. Y.) 276. 

50. Baker y. Pritchard, 2 Atk. 387, 
26 Reprint 634; Dunn y. Coates, 1 
Atk, 288, 26 Reprint 185; Anonymous, 
2 Ves. 451, 28 Reprint 288. 

51. U. S.—Gaines v. New Orleans, 
17 Fed. 16, 4 Woods 213. 

Conn. —Skinner v. Judson, 8 Conn. 
528, 21 AmD 691. 

Fla.—McKinnon - Young Co. Vv. 
Stockton, 55 Fla. 708, 46 S 87. 

Miss.—Bomer v. Warren County, 
cane Miss. 343, 60 S 328 

H.—Reynolds Vv. Burgess Sul- 
phite Fibre Co., 71 N. H. 332, 51 A 
1075, 98 AmSR 5385, 57 LRA 949. 

Eng,—Burrell Vv. Nicholson, 3B. & 
Ad. 649, 23 ECL 286, 110 Reprint 
237; Taylor v. Crampton, Bunb. 95, 
145 Reprint 608; Sloane v. Heatfield, 
Bunb. 18, 145 Reprint 597; Heath- 
cote v. Fleete, 2 Vern. Ch. 442, 23 
Reprint 883; Hast India Co. v. Evans, 
1 Vern. Ch. 306, 28 Reprint 486; East 
India Co. v. Sandys, 1 Vern. Ch. 127, 
23 Reprint 362; Macclesfield v. Davis, 
3 Ves. & B. 16, 35 Reprint 385. 

52. Reynolds v. Burgess Sulphite 
Fibre Co., 71 N. H. 332, 51 A 1075, 
93 AmSR 535, 57 LRA 949; Hawk v. 
Brick Co., 24 Pa, Dist. 858. | 
Glynn v. Houston, 1 Keen 329, 
EngCh 329, 48 Reprint 333 (where 
Lord Landale strongly intimated that 
a bill of discovery would not lie in 
aid of an action for a personal tort, 
but denied a discovery in aid of an 
action for assault, and false impris- 
onment solely on the ground that it 
would incriminate defendant). Con- 
tra Robinson vy. Craig, 16 Ala. 50 (on 
the ground that there was no prece- 
dent for such a bill). 

53. See infra § 41 and cross ref- 
erences. there given. 

54. See infra § 41. 

55. Reynolds v. Burgess Sulphate 
Fipre,.Co.,, 71. N..H. 382, 51, A 1075, 
93 AmSR 535, 57 LRA 949. 

56. See cases infra this note. 

[a] Discovery allowed. — Discov- 
ery has been allowed in aid of the 
following proceedings: (1) Plea in 
abatement. Palmer v. Hicks, 17 Ark. 
505. (2) Hjectment actions. Skin- 
ner v. Judson, 8 Conn. 528; Howell 
v. Ashmore, 9 N. J. Eq. 82, 57 AmD 
371 (to discover whether defendant 
in that suit had notice of complain- 
ant’s deed, and the circumstances 
under which he procured his deed, 
in order to determine whether he is 
a bona fide purchaser without no- 
tice); Lyell v. Kennedy, 8 App. Cas. 
217 (discussing question on princi- 
ple); Brown v. Wales, L. R. 15 Eq. 
142, 147; Bennett v. Glossop, 3 Hare 
578, 25 EngCh 578, 67 Reprint 510; 
Drake v. Drake, 3 Hare 523, 25 Eng 
Ch 5238, 67 Reprint 488; Philipps v. 
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Philipps, 40 L. T. Rep. N. S. 815; 
Wright v. Plumptre, 3 Madd. 481, 56 
Reprint 481; Crow v. Tyrell, 2 Madd. 
397, 56 Reprint 381; Jones v. Jones, 
3 Meriv. 161, 36 Reprint 62; Pen- 
nington v. Beechey, 2 Sim, & St. 282, 
1 EngCh 282, 57 Reprint 354; Butter- 
worth vy. Bailey, 15 Ves. Jr. 358, 33 
Reprint 789; Hylton v. Morgan, 6 
Ves. Jr. 293, 31 Reprint 1058. (3) De- 
fense to a set-off. Lane v. Stebbins, 
9 Paige (N. Y.) 622. (4) Mandamus. 
Reg. v. Ambergate, ete., R. Co., 17 
Q. B. 957, 79; HCL; 957,217 Reprint 
1548. (5) Action for an accounting. 
Utah Constr. Co. v. Montana R. Co., 
145 Fed. 981; Adams v. Adams, (Ala.) 
73 S 984; Wilson v. Miller, 104 Va. 
446, 51 SH 837 (principal and agent). 
(6) Action for death by wrongful act. 
Reynolds v. Burgess Sulphite Fibre 
Co.,. 71. No* He. 332; bl AO TS 9a 
AmSR 535, 57 LRA 949; Hawk v. 
Brick Co., 24 Pa, Dist. 858 (holding 
that the court may direct that an 
examination be made by persons fa- 
miliar with the conditions of the 
mine as they existed at the time of 
the accident and that a map be 
made showing the location of the 
workings in the mine at the precise 
point where the accident occurred). 
(7) Discovery will lie: Where the 
complainant has been fraudulently 
prevented from ascertaining matters 
known only to the opposite party. 
McMullen Lumber Co. v. Strother, 
136 Fed. 295, 69 CCA 433; Bedell v. 
Ryckman, 5 Ont. L. 670, 2 OntWR 
148, 280. (8) To discover assets 
which an administrator has failed to 
return in his inventory. Wilson v. 
Crook, 17 Ala. 59; Hunley v. Hunley, 
15 Ala. 91. (9) To discover a note 
taken and concealed, so that it can- 
not be replevied. Clapp v. Shephard, 
23 Pick. (Mass.) 228. (10) To prove 
the execution of a note sued on. 
State Bank v. Steen, 13 Ark. 36. 
(11) To discover the dates, rates of 
interest, and place of payment of 
notes which have. been lost. Grimes 
v. Hilliary, 38 Ill, A. 246 [aff 150 Ill. 
141, 36 NE 977]. (12) To discover 
the terms of a contract sued on and 
in the custody of plaintiff in the ac- 
tion at law. Elliston v. Hughes, 1 
Head (Tenn.) 225. (13) To discover 
the grounds on which the title of a 
bona fide purchaser in possession of 
an estate is sought to be impeached 
under a subsequent judgment against 
the grantor. Kimberly v. Sells, 3 
Johns. Ch. (N. Y.) 467. (14) To 
discover a letter written to one de- 
fendant by the other concerning the 
subject matter of the action. Peck 
v. Ashley, 12 Mete. (Mass.) 478; Betts 
v. Menzies, 3 Jur. N. S. 885. (15) To 
discover deeds, papers, and writings 
between defendants and others in 
fraud of the agreement sued on. 
Mitchell v. Harris, 2 Ves. Jr. 129, 
80 Reprint 557. (16) To discover 
usury as a defense. Ball v. Leonard, 


24 Ill, 146; Taylor v. Matchell, 2 
Miss. 596; Hartman v. Evans, 88 
W. Va. 669, 18 SE 810. (17) To dis- 


cover an alleged tender before action 
brought in aid of a defense to an 
action to recover money. McLarney 
v. Dutton, 5, Phila. (Pa). 863. (18) In 
behalf of an'equitable holder of judg- 
ments against the heirs and adminis- 
trator of the deceased judgment 
debtor, to compel discovery of the 


such as trover, detinue, trespass, waste, etc.,>* 
also in aid of actions for personal torts,°? except 
where the discovery would tend to incriminate the 
party ®* or expose him to a penalty or forfeiture,>* 
or, perhaps, where it would show moral turpitude 
or immoral conduct on the part of defendant.®® 
Particular instances where a discovery has been al- 
lowed,°® and other instances where it has been dis- 
allowed 57 are enumerated below. 

[§ 6] 4. Retaining Bill for Relief for Purposes 
of Discovery. The general rule is that ‘a bill for 
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and 


assets. Thomas v. Adams, 30 IIl. 87. 
(19) To discover property concealed 
so that it cannot be reached by exe- 
cution. Mitchell v. Byrns, 67 Ill. 522. 
(20) In favor of a purchaser of land 
at a sheriff's sale under a judgment 
against the original enterer from the 
United States against the assignee 
to whom it had been patented, to 
discover the date of the assignment 
and the manner in which it has been 
paid. Huntingdon v. Grantland, 33 
Miss. 453. (21) By an underwriter 
sued to discover matters connected 
with the shipment, and touching 
plaintiff's interest in a suspicious 
case. Atlantic Ins, Co. v. Lunar, 

Sandf. Ch. (N. Y.) 91 [mod on other 
grounds 10 Paige 385]. (22) By a 
ereditor of a decedent against execu- 
tors for a disclosure of assets in 
their hands. Dodson v. Sevars, 52 
N. J. Eq. 611, 30 A 477 [aff 53 N. J. 
Eq. 347, 38 A 388]. (23) By an ad- 
ministrator to ascertain the assets 
of the estate. Craig v. Doherty, 61 
Miss. 96. (24) To discover the char- 
acter and amount of choses in action 
claimed by a donee causa mortis. 
Smith v. Smith, 92 Va. 696, 24 SH 
280. (25) In favor of a consignee 
to discover whether a carrier or a 
company with which it had a joint 
traffic arrangement for the delivery 
of goods transported by the carrier 
has possé$sion of such goods where 
each claims that the other is liable. 
Mississippi Cotton Compress, ete., Co. 
v. Levy, 83 Miss. 774, 36 S 281. 
(26) For a disclosure of the acts of 
each of several defendants charged 
with having combined in an unlawful 
scheme to injure complainant. Evans 
v. Lancaster, etc., R. Co., 64: Fed. 626. 
(27) To discover a new promise with- 
in the term of limitation. Baker v. 
Morris, 10 Leigh (37 Va.) 284. See 
also supra § 4 text and note 28. 
(28) To determine the extent of tres+ 
passes on land. Coleman y. Elliott, 
147 Ala. 689, 40 S 666; McKinnon- 
Young Co. v. Stockton, 55° Fla. 
708, 46 S 87; Bomer v. Warren Coun- 
ty, 103 Miss. 848, 60 S 328. (29) 
Where a debtor applies for the ben- 
efit of the insolvent debtor’s act, the 
creditor may file a bill of discovery 
against him as ancillary to the pro- 
ceedings upon such_ application. 
Brandon v. Gowing, 27 S. C. Hq. 5. 
(30) A garnishee may file a bill of 
discovery against plaintiff in the 
garnishee process to compel him to 
answer whether or not his judgment 
against, the debtor has been paid. 
este v. Currin, 1 Humphr. (Tenn.) 


57. See cases infra this note. 

[a] Discovery not allowed.—Dis- 
covery has been denied where the 
purpose of it was: (1) To impeach 
a witness. Allen y. Kyle, 1 Phila. 
(Pa.) 27. (2) To impeach a judg- 
ment in favor of a subsequent pur- 
chaser by showing want of consider- 
ation or invalidity thereof. French 
v. Shotwell, 6 Johns. Ch. (N. Y.) 2385 
{aff 20 Johns. 668]. (3) To procure 
admissions in mitigation of damages 
in an action of trespass at law. Gels- 
ton v. Hoyt, 1 Johns, Ch. (N. Y.) 548. 
(4) To prove the nonexistence of 
facts which would be necessary to 
plaintiff's suit, as this would. be 
merely to guard against anticipated 
perjury. Leggett v. Postley, 2 Paige 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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relief and discovery cannot be sustained solely for 
the sake of discovery,°® and therefore a demurrer 
good as to the relief is also good as to the discov- 
ery, which is incidental to such relief.°° 
a bill for discovery and relief, seeking to withdraw 
from a court of law a matter of strict legal cogni- 
zance, shows that the discovery sought is indispen- 
sable to the ends of justice and that the facts as 
to which a discovery is sought cannot be proved 


(N. Y.) 599; Allen vy. Kyle, 1 Phila. 
(Pa.) 27. (5) To obtain a discovery 
against a surety on a bond of a 
collector of the estate of the deced- 
ent, for a breach of a condition of 
the bond. Boyd v. Swing, 38 Miss. 
182. (6) To furnish a fuller bill of 
particulars which the court of law 
had refused to order. Nieury v. 
O’Hara, 1 Barb. (N. Y.) 484. (7) To 
compel defendant to discover whether 
he has money to pay a debt which 
he owes. Webb v. Jones, 13 Lea 
(Tenn.) 200. (8) To compel a dis- 
covery of defendant’s real estate 
where his title is spread upon the 
public records. Rose v. Lloyd, 2 
PaLJ 321. (9) In aid of proceedings 
before arbitrators (Street v. Rigby, 
6 Ves. Jr. 815, 31 Reprint 1323), 
(10) except where the reference to 
arbitration was compulsory and made 
in a pending action at law (British 
Empire Shipping Co. v. Somes, 3 
Kay & J. 433, 69 Reprint 1179). 
(11) In Ontario, an “examination for 
discovery is not (usually at least) 
a proper adjunct of mechanic’s lien 


actions.” King v. Georgetown, 3 
OntWR 587. 
58. U. S.—WMilliken First State 


Bank v. Spencer, 219 Fed. 503, 135 
CCA 253; Griesa v. Mutual L. Ins. 
Co., 169 Fed. 509, 94 CCA 635 [cer- 
tiorari den 215 U. S. 600, 30 SCt 400, 
54 L. ed. 344]; Safford v. Ensign Mfg. 
Co., 120 Fed. 480, 56 CCA 630; .Er- 
skine v. Forest Oil Co., 80 Fed. 583; 
Everson v. Equitable L. Assur. Co., 
68 Fed. 258 [aff 71 Fed. 570, 18 CCA 
251]; Walker v. Brown, 58 Fed. 23 
[aff 63 Fed. 204, 11.CCA 135 (rev_on 
other grounds 165 U. S. 654, 17 SCt 
453, 41 L. ed. 865)]; Preston v. Smith, 
26 Fed. 884. 


Conn.—Norwich, ete, R. Co. v. 
Storey, 17 Conn. 364; Middletown 
Sea v. Russ, 3 Conn. 135, 8 AmD 
164. . 


Me.—Coombs v. Warren, 17 Me. 404. 

Md.—Reddington v. Lanahan, 59 
Md. 429. 

Mass.—Brown v. Corey, 191 Mass. 
189, 77 NE 838; Emery v. Bidwell, 
140 Mass. 271, 3 NE 24; Mitchell v. 
Green, 10 Metc. 101; Chapin v. Cole- 
man, 11 Pick. 331. 

Mich.—Welles v. River Raisin, etc., 
R. Co., Walk. 35. 
era cae v. Felhour, 45 Miss. 


627. 

N. J.—De Bevoise v. H. & W. Co., 
67 N. J. Eq. 472, 58 A 91; Courter 
v. Crescent. Sewing-Mach. Co., 60 
N. J. Eq. 413, 45 A 609; Jewett v. 
Bowman, 29 N. J. Eq. 174; United 
New Jersey R., ete., Co. v. Hoppock, 
28 N. J. Eq. 261; Little v. Cooper, 
10 N. J. Eq. 273; Miller v. Ford, 1 
N. J. Eq. 358. 

Pa.—Elk Brewing Co. v. Neubert, 
213 Pa. 171, 62.A 782; Holland v. 
Hallahan, 211 Pa. 223, 60 A 735. 

Va.—Bass v. Bass, 4 Hen. & M. 
(14 Va.) 478. 

W. Va.—Munson vy. German-Ameri- 


coe F. Ins. Co., 55 W. Va. 423, 47 SH 
Eng.—Lee vy. Shoulbred, 1 Anstr. 
83, 145 Reprint 807. 


“The rule is this, that wherever 
a party’s right depends upon a dis- 
covery, a Court of Equity has juris- 
diction; but wherever a discovery is 
sought for, without which it is ap- 
parent upon the bill itself that the 
plaintiff may proceed at law, it shall 
not entitle him to relief in equity, 
though there be no demurrer. But 
wherever a _ discovery is sought, 
which from the face of the bill gives 


‘ ‘- 


DISCOVERY 


But where 


to the Court of Equity jurisdiction, 
there it will be sustained, unless it 
be taken away by a plea.” Bass v. 
Bass, 4 Hen. & M. (14 Va.) 478; 479. 

[a] Thus where there is no right 
to the main relief sought by a bill, 
and discovery is merely incidental to 
this relief, it will not be granted. 
Atkinson v. Adams, 163 Fed. 671; 
Elk Brewing Co. v. Neubert, 213. Pa. 
171, 62 A 782. 

‘[b] A bill for discovery and re- 
lief must show that the plaintiff has 
a good case for recovery or defense 
in order to obtain discovery. . Mun- 
son v. German-American F, Ins. :Co., 
55 W. Va. 423, 47 SE 160. , 

59. See infra § 31. 

60. U. S.—Denver v. Roane, 99 
U. S. 355, 25 L. ed. 476; Russell v. 
Clark, 7 Cranch 69; 3 L, ed. 271; 
Cecil Nat. Bank v. Thurber, 59 Fed. 
913, 8 CCA 865; Paton v. Majours, 
46 Fed. 210; Wallis v. Shelly, 30 
Fed.. 747. 

Ala.—Virginia, ete., Min., ete., Co. 
v. Hale, 93 Ala. 542, 9 S 256; Shack- 
elford v. Bankhead, 72 Ala. 476; Con- 
tinental L. Ins. Co. v. Webb, 54 Ala. 
688; Guice v. Parker, 46 Ala. 616; 
Crowthers v. Lee, 29 Ala. 337; Per- 
rine v. Carlisle, 19 Ala. 686. °° 

Ark.—Hill v. Cawthon, 15 Ark. 29. 

Conn.—Norwich, ete, R. Co. v. 
Storey, 17 Conn. 864. 

Ga.—Molyneux vy. Collier, 17 Ga. 
ine Merchants’ Bank v. Davis, 3 Ga. 
Tll.—Helmle v. Queenan, 18 Ill. A. 
103 [rev on other grounds 117 Ill. 62, 
619, 7 NE 470, 613]. 

Ind.—Williams v. Wann, 8 Blackf. 
a Coquillard v. Suydam, 8 Blackf. 


Iowa.—Temple vy. Gove, 8 Iowa 511, 
74 AmD 320. 

Ky.—Emerson v. Staton, 3 T. B. 
Mon. 116; Munday v. Shatzell, Litt. 
Sel. Cas. 373; Bullock v. Boyd, 2A. K. 
Marsh. 322. 

Me.—Lancy v. Randlett, 80 Me. 169, 
13 A 686, 6 AmSR 169. 

Md.—Becker v. Lipps Co., 131 Md. 
301, 101 A 788; Heinz v. Twenty- 
Sixth German-American Bldg. Assoc., 
95 Md. 160, 51 A’ 951; Parrott’ v. 
Chestertown Nat. Bank, 88 Md. 515, 
41 JA’ 106%; , Union! Pass. R: Coljiv. 
Baltimore, 71 Md. 238, 17 A 933; 
Oliver v. Palmer, 11 Gill & J. 426; 
Wolf v. Wolf, 2 Harr. & G. 382, 1f 
AmD 313. 

Mass.—Law v. Thorndike, 20 Pick. 


Miss.—Pleasants v. Glasscock, Sm. 
& M. Ch. 17. 
4 N. H.—Tappan v. Evans,.11 N. H. 
11. 


N. J.—Franklin Tp. v. Jones, 80 
N. J. Eq. 517, 85.A 347; Turner v. 
Dickerson, 9 N. J. Eq. 140; Brown 
v. Edsall, 9 N. J. Eq. 256; Davis v. 
Wilson, (Ch.) 56 A 704. 
an Y.—Marsh v. Davison, 9 Paige 

0 


Ss. C.—Stacy v, Pearson, 24 S. C. 
Eq. 148. 
ries Cor v. Holland, 2 Overt. 
Vt.—Hopkins v. Adams, 20 Vt. 407. 
Va.— Roanoke, etc., R. Co. v. Hicks, 
96 Va. 510, 32 SE 295; Skinner v. 
Dodge, 4 Hen. & M. (14 Va.) 432. 
W. Va.—Thompson vy. Whitaker 
Tron Co., 41 W. Va. 574, 23 SE 795; 
Yates v. Stuart, 39 W. Va. 124, 19 


423. 

“To obtain jurisdiction for relief 
in equity, over a cause purely legal, 
upon the ground of discovery, the 
bill must aver that the facts sought 
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otherwise than by defendant’s answer it will be 
entertained,®° although it has been held that a bill 
for discovery to obtain evidence in aid of a legal 
right does not draw the whole case into equity, but 
the jurisdiction ends with discovery.* 
a bill is:filed to obtain discovery and also relief not 
cognizable in equity and the discovery fails, the bill 
should be dismissed,°? and equity has no jurisdic- 
tion to grant relief on the ground of discovery where 


But where 


to be discovered are material to the 
cause of action, and that the orator 
has no means of proving them in a 
court of law, and that the discovery 
of them by respondent is indispensa- 
ble.” | Lancey v. Randlett, 80 Me. 
169, 175, 13 A 687, 6 AmMSR 169, 

[a] Sufficiency of showing as to 
necessity of discovery.—(1) Where 
a bill in equity to recover the profits 
complainants would have realized but 
for the breach of a contract by which 
defendant agreed to sell them all 
the coal mined by it from several 
mines during the year alleged that 
to learn the amount of coal mined 
a discovery from defendants through 
its officers and books was absolutely 
necessary, and that the information 
could not be otherwise obtained, and 
prayed for such discovery and proper 
relief, it was held that the necessity 
for discovery was sufficiently shown 
to give a court of equity jurisdiction. 
Virginia, etc., Min., etc., Co. v. Hale, 
93 Ala. 542, 9 S 256. (2) Where a 
bill was filed by stockholders of a 
corporation asking an accounting for 
profits and a discovery as to matters 
which would appear from the cor- 
poration books and papers and the 
bill did not charge that the papers 
failed fully and truly to show such 
matters, that plaintiffs were denied 
access to them, or that the legal 
remedy by mandamus was inadequate 
to enforce the right of the stock- 
holders to examine.them, it was held 
that so far as the bill depended on 
the demand for discovery it was 
without equity. Wolf v. Underwood, 
96 Ala. 329, 11 S 344. (3) Matter con- 
stituting only ground for inference 
of motive for making false repre- 
sentations relied upon for relief, al- 
though relevant and material, is not 
deemed indispensable evidence with- 
in the rule prescribing the requisites 
of a bill for. discovery and relief, 
because remote and indirect in its 
bearing upon the cause of action or 
matter of defense. Prewett v. Park- 
ersburg Citizens Nat. Bank, 66 W. Va. 
184, 66 SE 231, 135 AmSR 1019. 

61. People’s Nat. Bank v. Kern, 

v. 


193 Pa. 59, 44 A 381. 
62. U. S.—Russell Clark, 7 
Cranch 69, 3 L. ed. 271. 
Ala.—Sloss-Sheffield Steel, etc., Co. 


v. Maryland Casualty Co., 167 Ala. 
557, 52 S 751; Steele v. Lowry, 6 Ala. 


124. 

Ill.— Fifield v. Gorton, 15 Ill. A. 
458; U. S. Ins. Co, v. Central Nat. 
Bank, 7 Ill. A. 426; Philadelphia F, 
Ins. Co. v. Central Nat. Bank, 1 Ill. 
A. 344. 

Ky—Nourse v. Gregory, 3 Litt. 
378; Ferguson v. Waters, 3 Bibb 303; 
Mcllvoy v. Bowman, Ky. Dec. 317. 

N. H.—Kidder v. Barr, 35 N. H. 
235. 

N. J.—Grafton v. Brady, 7 N. ‘J. 
Eq. 79; Jones v. Sherwood, 6 N. J. 
Eq. 210. 

N. Y.—wWilson v, Mallett, 6 N. Y. 
Super. 112. 

. C.—Patterson v. Patterson, 2 
N. C. 167 


S. C.—Rees v. Parish, 6 S. C. Eq. 
56; Foltz v. Pourie, 2 S. C. Eq. 40; 
Parker v. Kennedy, 2 S. C. Eq. 87. 

Tenn.—Overton v. Searcy, Cooke 
36, 5 AmD 665. 

Vt.—Viele v. Hoag, 24 Vt. 46. 

[a] Tlustrations.— (1) After a 
verdict for defendant in a suit on 
notes alleged to have been given by 
a partnership and defended on the 
ground that they were given by one 
partner for his own purposes after 
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the discovery is a mere pretext.*s 


for relief and discovery shows that plaintiff is not 
entitled to relief, and does not show that the evi- 
dence sought cannot be elicited by interrogatories 
in an action at law, discovery will not be granted. St 

[§ 7] 5. As Affected by Statutes. In some ju- 
risdictions by statute bills of discovery have been 
abolished,*5 and proceedings for the examination of 
parties before trial ®* and for the production and 
inspection of books and papers ®* have been pro- 
vided and are now customarily used as a substitute 
Statutes author- 
izing the examination of parties in actions at law 
are generally held not to deprive courts of equity of 
any of their original jurisdiction as to bills of dis- 
covery, but merely to provide a cumulative remedy,®® 
and some statutes specially provide that the remedy 
by a bill of discovery shall in no way be affected 
thereby.7° In some jurisdictions, however, it is held 
that the equity jurisdiction is abrogated by such 


for the former bill of discovery.*® 


the dissolution of the partnership, 
plaintiff filed a bill to discover 
whether the notes were actually giv- 
en in the course of the partnership 
business. On a denial by defendant 
in his answer the bill was dismissed. 
Foltz v. Pourie, 2 S. C. Hq. 40. (2) A 
factor or his assignees cannot main- 
tain a bill against a principal for 
discovery and relief, if the juris- 
diction depends solely on the right 
to discover, since the facts must be 
deemed to be aiready within their 
knowledge. Wilson v. Mallett, 6 
N. Y. Super. 112. 
Sloss-Sheffield Steel, etc., Co. 

v. Maryland Casualty Co., 167 Ala. 
557, 52 S 751; Nesbit v. St. Patrick’s 
Church, 9 N. i Ede (6* Harry, 
Shaffer, 45 W. Va. 709, 31 SE 905. 

64. Sugar Beets Product Co. v. 
Lyon, etc., Refining Co., 161 Fed. 215; 
Illinois Finance Co. v. Interstate 
Rural Credit Assoc., (Del.) 10% A 
870; Hartford F. Ins. Co. v. Ledford, 
151 Ill. A. 418; Walker v. Brooks, 
125 Mass. 241; Ahrend v. Odiorne, 
118 Mass. 261, 19 AmR 449. 

65. See statutory provisions; and 
Lotz v. Standard Vuleanite Pan Co., 
102 Misc. 68, 168 NYS 446 (review~- 


ing course of legislation); Kelly v. 
Chicago, etc., R. Co., 60 Wis. 480, 
19 NW _ 521 


66. See infra § 49 et seq. 

67. See infra § 111 et seq. 

68. Lotz v. Standard Vulcanite 
Pan Co., 102 Misc. 68, 168 NYS 446; 
Wilson v. Webber, 2 Gray (Mass.) 
558; Apperson v. Mutual Ben. L, Ins. 
Co., 38)N. J. L272. 

“I some of the states a suit for 
discovery, properly so called, is ex- 
pressly abolished by :statute, and in 
all of them is utterly inconsistent 
with both the fundamental theory 
and with the particular doctrines 
and methods of the reformed pro- 


cedure.” Wright v. Santa Clara 
County Super. Ct., 139 Cal. 469, 472, 
73 P 145 


69. Ala.—Metcalf v. Clemmons- 
Powers, 76 S 9; Carmichael v. Pond, 
190 Ala. 494, 67 S 884; Rosenau v. 
Powell, 173 Ala. 123, 55 S 789; Sloss- 
Sheffield Steel, etc, Co. v. Maryland 
Casualty Co., 167 Ala. 557, 561, 52 S 
751; Gulf Compress Co. v. Jones Cot- 
ton Co., 157 Ala. 32, 47 S 251; Nixon 
v. Clear Creek Lumber Co., 150 Ala. 
602, 607, 43 S 805, 9 LRANS 1255 
[cit Cye]; Wood v. Hudson, 96 Ala. 
469, 11 S 530; Handley v. Heflin, 84 
Ala. 600, 4 S 725; Shackleford v. 
Bankhead, 72 Ala.!!476; Cannon v. 
McNab, 48 Ala. 99; Horton v. Mose- 
ley, 17 Ala. 794; Mallory v. Matlock, 
10 Ala. 595. 

Ill.— Swedish-American Tel. Co. v. 
Fidelity, etce., Co. 208 Ill. 562, 70 
NE 1768; Garden City Sand Co. v. 
Peo., 118 Ill. A. 372; Kendallville Re- 
frigerator Co. v. Davis, 40 Ill. A. 616; 


DISCOVERY 


So where a bill 


actions at law,’? 
providing for a 
the discovery of 


a rule courts of 


In the federal 


actions at law to 


Grimes v. Hilliary, 38 Ill. A. 246 [aff 
150 Ill. 141, 36 NE 997]. 

Ky. —Semple v. Murphy, 8 B. Mon. 
(Ky.) 271 (holding that the fact that 
a justice of the peace had jurisdic- 
tion by statute to compel discovery 
in an action before him did not oust 
the chancery court of its jurisdiction 
in such case). 

Md.—Union Pass. R. Co. v. Balti- 
more, 71 Md. 238, 17 A 933. 

Mass.—American Security, etc., Co. 
v. Brooks, 225 Mass. 500, 114 NE 732; 
Post v. Toledo, etce., R. Co., 144 Mass. 
341, 13 NE 540, 59 AmR 86. 

Miss.—Keystone Lumber Yard v. 
Yazoo, ete., R. Co., 96 Miss. 116, 50 
S 445, AnnCasi912A 801; Millsaps 
v. Pfeiffer, 44 Miss. 805. 

N. .H.—Reynolds v. Burgess Sul- 
phite Fibre Co., 71 N. H. 332, 51 A 
1075, 98 AmSR 535, 57 LRA _ 949; 
Wheeler v. Wadleigh, 37, Nw. Hi: 55. 

N. J.—Miller v. U. S. Casualty Co., 
61 N. J. Eq 110, 47 A 509; Shotwell 
v Smith, 20 N. J. Eq. 79: Ames v. 
New Jersey Franklinite Co., 12 N. J. 
Eq. 66, 72 AmD 385 [aff 12 N. J. Eq. 
512]; Howell v. Ashmore, 9 N. J. 
Eq. 82, 57 AmD 371. 

Oh.—Chapman v. Lee, 45 Oh. 356, 
13 NE 736. 

Pa.—Lesser v. Henry, 50 Pa. Su- 
per. 440; Block v. Universal Ins. Co., 
16. Phila. 72. 

R. I.—Starkweather v. Williams, 21 
Ril. 55, 41,4 1008. 

Cs ai EMR ita es v. Hughes, 1 Head 

Utah.—Ketchum Coal Co. v. Carbon 
eee Dist. Ct., 48 Utah 342, 159 

W. Va.—Hurricane Tel. Co. v. Moh- 
ler, 51 W. Va. 1, 41 SE 421; Russell 
v. Dickeschied, 24 W. Va. 61. 

Eng.— Carver v. Pinto Leite, L. R. 
7 Ch, 90; Birch v. Mather, 22 Ch. D. 
629; Lovell v. Galloway, 17 Beav. 1, 
51 Reprint 931. 

[a]. These decisions proceed upon 
the theory “that where a Court of 
equity has original jurisdiction, and 
a statute confers _ upon the common 
law Courts a similar power, the jur- 
isdiction of equity is not thereby 


ousted.” Union; Pass, 9RiinCon v. 
Baltimore, 71 Md. 238, 241, 17 A 
[b] TWinstrations.—(1) A statute 


removing the disability of parties as 
witnesses, authorizing the taking of 
testimony before trial, and confer- 
ring authority to order a view at 
the trial does not preclude plaintiff 
in an action for injuries from apply- 
ing for discovery to secure an exam- 
ination of broken pieces of the ma- 
chinery causing the injury to enable 
her to prepare her case for trial. 
Reynolds v. Burgess Sulphite Fibre 
Co., 71 N. H. 332, 51 A 1075, 93 AmSR 
535, 57 LRA 949. (2) Where, in a 
bill for discovery, an issue was 


[§§ 6-7 


statutes, although they contain no express provision 
to that effect,“ while in others the statutes are held 
to have abolished pure bills of discovery in aid of 


but not to repeal statutes expressly 
judgment creditor’s bill to compel 
the debtor’s property.7* But since 


the equitable remedy of bills for discovery arose be- 
cause the common law made no provision by which 
either party could obtain the testimony of his adver- 
sary or compel the production of documents in his 
possession material to his case,’* the necessity for 
the remedy is now very much diminished,’® and as 


equity will not assume jurisdiction 


of a bill for discovery and relief for the enforce- 
ment of a purely legal demand where the only 
ground of equity jurisdiction is the discovery which 
can be had under the statute.7® 


courts, the statutes making parties 


competent witnesses,’’ and empowering the court in 


compel the parties to produce books 


joined on the truth of the plea, the 
objection that complainant was not 
entitled to relief, because jurisdiction 
had been conferred on law courts to 
grant discovery, cannot be raised, 
since, if the plea was not well found- 
ed, complainant was entitled to relief 
to the extent of equity juriadicwons 
Miller v. U. S. Casualty Co., 61 N 

Eq. 110, 47 A 509. 

70. See statutory provisions; and 
Mahone v. Central Nat. Bank, 17. Ga. 

li 

71. Minn.—Turnbull v. Crick, 63 
Minn. 91, 65 NW 135; Leuthold vy. 
Fairchild, 35 Minn. 99, 27 NW _ 503, 
28 NW 218. 

Mo.—Bond v. Worley, 26 Mo. 253; 
Vogelsong v. St. Louis Wood Fibre 
Plaster Co., 147 Mo. A, 578, 126 SW 
804; State v. Donnel Mfg. Co., 129 
Mo. A. 206, 107 SW 1112. 

N. C.—Strudwick v. Brodnax, 83 
N. C. 401. 

S. C.—Hall v. Joiner, 1S. C. 186. 

Tex.—Love v. Keowne, 58 Tex. 
191; Farmers’, ete. Bank v. Ivey, 
(Civ. A.) 182 Sw 706; Hamner v. Gar- 
rett, 63 Tex. Civ. A. "208, 132 SW 951, 
133 SW 1058. 

Wis.—Whereatt v. Ellis, 65 Wis. 
639, 27 NW 630, 28 NW 3383; Cleve- 
land v. Burnham, 60 Wis. 16, 17 NW 
126, 18 NW 190. 

72. Warren v. Baker, 43 Me, 507; 
Riopelle v. Doellner, 26 Mich. 102. 

73. McCreery v. Cobb, 93 Mich. 
463, 53 NW 613; North v. Holloway, 
18 Pa. Dist: 1021. 

74. See supra § 2. 

75. Cal.—Wright v. Santa Clara 
County Super, Ct., 139 Cal. 469, 73 

Md.—Becker v. Lipps Co., 131 Md. 
ak 101 A 783. 

Y.—Phenix v. Dupuy, 7 Daly 
338. “2 AbbNCas 146, 53 HowPr 158. 

Oh. —Chapman v. Lee, 45 Oh. 356, 
13 NE 736. 

Or.—State v. Security Sav. Co., 28 
Or. 410, 43 P 162. 

Pa.—Rice v. West, 22 Pa. Co. 122. 

76. Ala.—Metcalf v. Clemmons- 
Powers, 76 S 9; Pollock v. Haigler, 
195 Ala. 522, 70 S 258. 

Md.—Becker vy. Lipps Cyo., 131 Md. 
301, 101 A 783. 

Mass.—Lee v. Fisk, 222 Mass. 424, 
109 NE 835. 

N. Y.—Consolidated Rubber Tire 
Co. v. Firestone Tire, etc., 


92 NE 1081]; 
Peters, 58 Misc. 381, 111 NYS 5. 

Oh.—-Chapman v. Lea, 45 Oh. 356, 
13 NE 736. 

Pa.—Franz v. Bernhard, 58 Pa. 
Super. 519 [aff 23 Pa. Dist... 683, 
42 Pa Co. 370]; Rice v. West, 7 Pa. 
Dist, 764, 22 Pa. Co. 122: 

Ade quate’ remedy at law see sen- 
erally gulty, [16 Cye nae 

77.. U. S. Rev. St. § 858 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and writings 78 have removed the necessity of resort- 
ing to bills of discovery in ordinary eases,’® but 
have not altogether abolished the jurisdiction to en- 
tertain them.’° Accordingly while jurisdiction of a 
bill for discovery in aid of an action at law will ordi- 
narily be declined,*t and the mere equity to a dis- 
covery will not support a bill for relief obtainable 
at law,®*? a bill of discovery may be maintained where 
the remedy at law by reason of special circumstances 
is inadequate,®* as where it is needed to discover who 
is the proper person to be made a defendant at law,8* 
or where it is desired to have a production and in- 
spection of books and papers before trial, not ob- 
tainable at law under the statute.®® 
bills of discovery, with the exceptions stated, are 


now obsolete.8® Where there is 


equity sufficient to support a bill for discovery and 
relief, discovery may be had regardless of legal rem- 
edies, because discovery is a right of the parties 
“Rindskopf v. Platto, 


~~ 


78. U.S. Rev. St. § 724. 

79. Ex p. Boyd, 105 U. S. 647, 26 
L. ed. 1200; Union Pac.’ R. Co. v. 
Pressed Steel Car Co., 240 Fed. 135; 
Scotten v. Rosenblum, 231 Fed. 357 
{aff 239 Fed. 1022 mem, 152 CCA 666 
mem]; Brown vy. McDonald, 133 Fed. 
897, 67 CCA 59, 68 LRA 462; Safford 
v. Ensign Mfg. Co., 120 Fed. 480, 56 
CCA 630; Kelley v. Boettcher, 85 Fed, 
b5,, 29) CCA 14: 

80. Carpenter v. Winn, 221 U. S. 
533, 31 SCt 683, 55 L. ed. 842; Ex p. 
Boyd, 105 U. S. 647, 26 L. ed. 1200; 
Union! Pac: RCo: vi Pressed’Steel 
Car Co., 240 Fed. 135; General Film 
Co. v. Sampliner, 232 Fed. 95, 146 
CCA 287; Scotten v. Rosenblum, 231 
Fed. 357 [aff 239 Fed. 1022 mem, 
152 CCA 666 mem]; McMullen Lum- 
ber Co. v. Strother, 136 Fed. 295, 69 
CCA 433; Brown v. McDonald, 133 
Fed. 897, 67 CCA 59, 68 LRA 462 
{rev 130 Fed. 964]; Indianapolis Gas 
Co. v. Indianapolis, 90 Fed. 196; Kel- 
ley v. Boettcher, 85 Fed. 55, 29 CCA 
14; Continental Nat. Bank v. Heil- 
man, 66 Fed. 184; Colgate v. Com- 
pagnie Francaise, etc., 23 Fed. 82, 23 
Blatchf. 86; Bryant v. Leyland, 6 Fed. 
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81. U.S. v. Bitter Root Dev. Co., 
200 U.S. 451, 26 SCt 318, 50 L. ed. 550; 
Southern Pac. Co. v. U. S., 200 U. S. 
341, 26 SCt 296, 50 L. ed. 507; Ex p. 
Boyd 105 U. S. 647, 26 L. ed. 1200; 
Union Pac. R. Co. v. Pressed Steel Car 
Co., 240 Fed. 135; General Film Co. v. 
Sampliner, 232 Fed. 95, 146 CCA 287; 
Safford v. Ensign Mfg. Co., 120 Fed. 
480, 56 CCA 630; Everson v. Equita- 
ble L. Assur. Co., 68 Fed. 258 [aff 
71 Fed. 570, 18 CCA 251]; Field v. 
Hastings, etc., Co., 65 Fed. 279; Paton 
v. Majors, .46 Fed. 210; Manchester 
F. Assur. Co. v. Stockton Combined 
Harvester, ete., Works, 38 Fed. 378; 
Rindskopf v. Platto, 29 Fed. 130; 
Preston v. Smith, 26 Fed. 884; U. S. 
v. McLaughlin, 24 Fed. 823; Heath v. 
Erie R. Co., 11 F. Cas. No. 6,307, 9 
Blatchf. 316. 

82. U.S. v. Bitter Root Dev. Co., 
200 U. S. 451, 26 SCt 318, 50 L. ed. 
550; Ex p. Boyd, 105 U. S. 647, 26 
L. ed. 1200; Brown v. Swann, 10 Pet. 
497, 9 L. ed. 508; Union. Pac. R. Co. 
v. Pressed Steel Car Co., 240 Fed. 
135; Scotten v. Rosenblum, 231 Fed. 
357 [aff 239 Fed. 1022 mem, 152 CCA 
666 mem]; Childs v. Missouri, etc., 
R. Co., 221 Fed, 219, 1386 CCA 629; 
United Cigarette Mach. Co. v. Wins- 
ton C. Mach. Co., 194 Fed. 947, 114 
CCA 583; Miller v. Moise, 168 Fed. 
940; Sugar Beets Product Co. v. 
Lyon, etc., Refining Co., 161 Fed. 215; 
Safford v. Ensign Mfg. Co., 120 Fed. 
480, 56 CCA 630; Erskine v. Forest 
Oil Co., 80 Fed. 583; Cecil Nat. Bank 
vy. Thurber, 59 Fed. 913, 8 CCA 365; 
Walker v. Brown, 58 Fed. 23 [aff 
63 Fed. 204, 11 CCA 135 (rev on 
other grounds 165 U. S. 654, 17_SCt 
453, 41 L. ed. 865)]; Thurber v. Cecil 
Nat. Bank, 52 Fed. 513 [rev _on other 
grounds 59 Fed. 913, 8 CCA 365]; 


\ 
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[§ 8] 


In short, pure 


an independent 


29, Fed. 130; 
Preston v. Smith, 26 Fed. 884; Heath 
Vo rie’ R. Co.,211) P.iCase No. .6;307; 
9 Blatchf. 316. 

83. Carpenter v. Winn, 221 U. S. 
538, 31 SCt 683, 55 L. ed. 842; Union 
Pace. R. Co. v. Pressed Steel Car Co., 
240 Fed. 135. See Daisley v. Dun, 
98 Fed. 497 (where bill for discovery 
in aid of an action for libel was 
dismissed on demurrer because it 
appeared that an answer would sub- 
ject defendant to a criminal prose- 
cution or a penalty or forfeiture). 

84. Union Pac. R. Co. v. Pressed 
Steel Car Co., 240 Fed. 135; Kurtz 
v. Brown, 152 Fed. 372, 81 CCA 498, 
11 AnnCas 576 [certiorari den 205 
U: S: 544, 27 SCt 791, 51 L. ed. 923]; 
Brown v. McDonald, 133 Fed. 897, 67 
“ 59, 68 LRA 462 [rev 130 Fed. 

He 

85. Carpenter v. Winn, 221 U. S. 
533, 31 SCt 683, 55 L. ed. 842; Union 
Pae. R. Co. v. Pressed Steel Car Co., 
240 Fed. 135; General Film Co. v. 
Sampliner, 232 Fed. 95, 146 CCA 287; 
Scotten v. Rosenblum, 231 Fed. 357 
[aff 239 Fed. 1022 mem, 152 CCA 666 
mem]; Cheatham El. Switching De- 
vice Co. v. American, etc., Co., 198 
Fed. 496; Guyot v. Hilton, 32 Fed. 
743; Colgate v. Compagnie Francaise, 
etc., 23 Fed. 82, 23 Blatchf. 86. 

86. Union Pac. R. Co. v. Pressed 
Steel Car Co., 240 Fed. 135; Scotten 
v. Rosenblum, 231 Fed. 357 [aff 239 
Fed. 1022 mem, 152 CCA. 666 mem]; 
Preston v. Smith, 26 Fed. 884. 

87. Indianapolis Gas Co. v. Indian- 
apolis, 90 Fed. 196; Kelley v. Boett- 
cher, 85 Fed. 55, 29 CCA 14; Evans v. 
Lancaster, etc., R. Co., 64 Fed. 626; 
Wallis v. Shelly, 30 Fed. 747. See 
also Equity [16 Cyc 223, 297]. 

88. See supra §§ 2-7. 

89. Watts v. Smith, 24 Miss. 177; 
Minor v. Gaw, 19 Miss. 322; Scott 
vy. Hamblin, 11 Miss. 285. 

{a] TNlustrations.—(1) In aid_of 
an action on an open partnership 
account by the firm for the use of 
a third party a bill of discovery may 
be maintained by one of the partners 
notwithstanding he is only a nom- 
inal party. Minor v. Gaw, 19 Miss. 
322. (2) Where persons living abroad 
had affected an insurance through 
their agents who were only nominal 
plaintiffs and had no rights of their 
own against defendants, defendants 
were entitled to discovery against 
such nominal plaintiffs. Willis v. 
Baddeley, [1892] 2 Q. B. 324. 

90. Eee Equity [16 Cye 181]. 

91. See special titles throughout 
this work. 

92. Terrell v. Southern R. Co., 164 
Ala. 423, 482, 51 S 254, 20 AnnCas 
901 [cit Cyc]; American Security, 
etc., Co. v. Brooks, 225 Mass. 500, 
114 NE 732; Kelly v. Morrison, 176 
Mass. 531, 57 NE 1018; Burgess v. 
Smith, 2 Barb. Ch. (N. Y.)'276; Nel- 
son & Sons, Ltd, v. Nelson Line, 
Ltd.,- [1906] 2 K. B.-217;-- Balls. v. 
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inherent in equity procedure.’” 
C. Parties—1. In General. 
covery may be maintained by or against the par- 
ties to a pending or contemplated action at law in 
aid of the prosecution or defense of which the dis- 
covery is sought.®§ 
inal parties.®®. Where the bill is for discovery and 
relief, the question of parties is governed by the 
general rules as to parties in equity, the applica- 
tion of which to various kinds of bills is treated in 
the specific titles of this work dealing with such 
subject matter. 

[§ 9] 2. Agents, Witnesses, and Persons with- 
out Interest. It is a general] rule that a bill of dis- 
covery cannot be sustained against a person who 
is not a party to the record at law,®? or who has no 
interest in the subject matter of the action in aid of 
which discovery is sought. 


A bill of dis-— 


This rule extends to mere nom- 


A mere witness, 


49 Reprint 176; Reg. v. Glyn, 7 Cl. & 
F. 466, 7 Reprint 1147; Kerr v. Rew, 
5 Myl. & C. 154, 46 EngCh 140, 41 
Reprint 329; Glyn v. Soares, 3 Myl. 
& K. 450, 10 EngCh 450, 40 Reprint 
171; Irving v. Thompson, 9 Sim. 17, 
16 EngCh 17, 59 Reprint 262. 
Nae Ga.—Ballin v. Ferst, 55 Ga. 
Md.—Price v. Tyson, 3 Bland 392, 
22 AmD 279. 
Mass.—Post v. ‘Toledo, ete., R. Co., 
sah Mags. 341, 11 NE 540, 59 AmR 
N. Y.—Post v. Boardman, 10 Paige 
580; Geer v. Kissam, 3 Edw. 129. 
W. Va.—Hurricane Tel. Co. v. Moh- 
ler, 51 W. Va. 1, 41 SE 421. 
Eng.—Anonymous, 3 Atk. 644, 26 
Reprint 1170; Tittenson v. Peat, 3 
Atk. 529, 26 Reprint 1105; De Golls 
v. Ward [cit 3 P. Wms. 311, 24 Re- 
print 1079]; Finch v. Finch, 2 Ves. 
491, 28 Reprint 315; Plummer v. May, 
1 Ves. 426, 27 Reprint 1121; Whit- 
worth v. Davis, 1 Ves. & B. 545, 35 
Reprint 212; Dummer v, Chippenham, 
14 Ves. Jr. 245, 33 Reprint 515; Fen- 
ton v. Hughes, 7 Ves. Jr. 287, 32 Re- 
print 117. 3 


94. Ala.— Norwood v. Memphis, 
etce., R. Co., 72 Ala. 563. 

Ill.— Detroit Copper, ete. Rolling 
Mills v. Ledwidge, 162 Ill. 305, 44 


NE 751; Yates v. Monroe, 13 Ill. 212. 

Mass.—American Security, ete., Co. 
v. Brooks, 225 Mass. 500, 114 NE 
732; Kelly v. Morrison, 176 Mass. 531, 
57 NE 1018. 

N. J.—Camp v. Taylor, (Ch.) 19 A 
968; Howell v. Ashmore, 9 N. J. Eq. 
82,.67 AmD 371. : 

N. Y.—Wakeman v. Bailey, 3 Barb. 
Ch. 482; Burgess v. Smith, 2 Barb. 
Ch. 276; Morley v. Green, 11 Paige 
240, 42 AmD 112; Ellsworth v. Cur- 
tis, 10 Paige 105; Many v. Beekman 
Iron Co., 9 Paige 188; Fulton Bank 
v. Sharon Canal Co., 1 Paige 219; 
Gelston 'v. Hoyt, 1 Johns. Ch. 543; 
Geer v. Kissam, 3 Edw. 129. 

Pa.—Twells v. Costen, 1 Pars. Eq. 
See 373; Phillips v. Kern, 6 Phila. 


W. Va.—Hurricane Tel. Co. v. Moh- 
ler, 51 W. Va. 1, 41 SE 421. 

Eng.— Burchard vy. Macfarlane, 
[1891] 2 Q. B. 241, 7 Aspin. 93; 
Dineley v. Dineley, 2 Atk. 394, 26 
Reprint 638; Reg. v. Glyn, 7 Cl. & 
F. 466, 7 Reprint 1147; Anderson v. 
Dowling, 11 Ir. Eq. 590; How v. Best, 
5 Madd. 19, 56 Reprint 801; Kerr v. 
Rew, 5 Myl. & C. 154, 46 EngCh 140, 
41 Reprint 329; Gibbons v. Waterloo 
Bridge, 5 Price 491, 146 Reprint 673; 
Irving v. Thompson, 9 Sim. 17, 16 
EngCh 17, 59 Reprint 262; Tooth v. 
Canterbury, 3 Sim. 49, 6 EngCh 49, 
57 Reprint 919; Plummer v. May, 1 
Ves. 426, 27 Reprint 1121; Le Texier 
v. Anspach, 15 Ves. Jr. 159, 33 Re- 
print 714; Dummer yv. Chippenham, 14 
Ves. Jr. 245, 33 Reprint 515; London 
v. Levy, 8 Ves. Jr. 398, 32 Reprint 
408; Fenton v. Hughes, 7 Ves. Jr. 


Margrave, 3 Beav. 449, 48 EngCh 448, : 287, 32 Reprint 117. 
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or an agent,®° is not ordinarily a proper party to a 
bill for discovery. 

Exceptions. It has been said that bills of discov- 
ery are not confined to the parties to the action at 
law,®® and that any person interested in the action 
at law and having possession of the evidence sought 
by the discovery may properly be made a defend- 
ant.°7 But this is probably too broad a statement 
of the rule.®8 A bill for discovery will lie against 
a person who has an interest in the common-law suit 
of such a kind as makes him, in effect, a party to 
that suit, although he is not named in it as a 
party.°® So a bill lies against an agent to discover 
facts showing whom to sue in an action growing out 
of a transaction conducted by such agent,’ or where 
facts peculiarly within the knowledge of the agent 
cannot be discovered from his principal because he 
is beyond the jurisdiction,? or where there is any 
charge of fraud connected with the transaction in 
which the agent participates. Another well estab- 
lished exception exists where the discovery is sought 


95. Ballin vy. Ferst, 55 Ga. 546; | bill 
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from a corporation.‘ 

{§ 10] 3. Corporations, Their Officers, Agents, 
and Stockholders. Upon the ground that corpora- 
tions cannot answer under oath, but only under their 
corporate seals, it has been held that a bill of dis- 
covery cannot be maintained against a corporation 
alone,> and that it is indispensable to make some 
proper officer or agent of the corporation a defend- 
ant, if discovery is sought.° There is, however, di- 
rect authority to the contrary, it being held that a 
bill, or cross bill, purely for discovery lies against 
a corporation without joining any officer, and that 
the corporation must answer such bill, or cross bill, 
fully, under its seal, although not under oath.?: But 
the usual and long established practice is to join 
the clerk or other officer or agent of the corporation 
as a party to the suit for the purpose of obtaining 
a discovery under oath from such defendant.’ This 
rule is not confined to officers of the corporation; 
stockholders or members who are neither officers nor 
agents may be similarly joined for the sake of dis- 


for discovery could be main-|Min., etc. Co. v. Hale, 93 A 
Turner v. Burkinshaw, 4 Giffard 399,| tained against a person in whose|9 S 256. la. 542, 
66 Reprint 762; Le Texier v. Ans-| charge as agent the debtor had left 


But see Tutwiler v. Tuska- 


pach, 15 Ves. Jr. 159, 33 Reprint 714. 

96. Griesa v. New York Mut. L, 
Ins. Co., 169 Fed. 509, 94 CCA 635 
[certiorari den 215 U. S. 600, 30 SCt 
400, 64 L. ed. 344]. 

97. .Griesa v. New York Mut. L, 
Ins. Co., 169 Fed. 509, 94 CCA 635 
[eertiorari den 215 U. 8S. 600, 30 SCt 
400, 54 L. ed. 344]. 

“In bills for relief, persons other 
than the principal defendants, who 
are connected with the subject of the 
suit, or are in possession of docu- 
ments which concern the litigation, 
have sometimes been made parties 
for the purpose of obtaining a dis- 
covery of facts and documents from 
them, and discovery is also had from 
the defendants of the names of other 
persons who are interested in the 
subject of the suit, if it is necessary 
to make them parties in order that 
the decree may be complete and ef- 
fectual; and in bills in equity to 
collect a judgment obtained at law, 
on which an execution has been re- 
turned unsatisfied, discovery has 
been had of the property of the 
defendants, and incidentally of per- 
sons in whose possession the prop- 
erty is, in order to subject it to the 
payment of the plaintiff's judgment.” 
Post v. Toledo, etec., R. Co., 144 Mass. 
841, 346, 11 NE 540, 59 AmR 86. 

[a] Rule applied.—A widow, who 
was the owner of a cemetery lot in 
which her husband’s body was in- 
terred and who was the legal cus- 
todian thereof, was ® proper party 
to a discovery proceeding to have 
the body disinterred, that an autopsy 
might be made which was expected 
to furnish evidence to be used in an 
action at law on‘a policy on the 
husbands life, although she was not 
a party to such action. -Griesa v. 
New York Mut. L. Ins, Co., 169 Fed. 
509, 94 CCA 635 [certiorari den 215 
U. S. 600, 30 SCt 400, 54 L. ed. 344]. 

98. See cases supra notes 92-95. 

99, Carter v. Jordan, 15 Ga. 76. 

1. Brown v. Palmer, 157 Fed. 797; 
Brown v. Huey, 166 Fed. 483 [aff 
171 Fed. 641, 96 CCA 448 (certiorari 

. S. 598, 80° SCt 399, 54 
L. ed. 343)]; Kurtz v. Brown, 152 
Fed. 372, 81 CCA 498, 11 AnnCas 576 
[certiorari den 205 U. S. 544, 27 SCt 
791, 51 L. ed, 923]; ,Brown v. Magee, 
146 Fed. 765; Brown v. McDonald, 
188 Fed. 897, 67 CCA 59, 68 LRA 
462; Orr v. Diaper, 4 Ch. D. 92. 

2. Ballin v. Ferst, 55 Ga. 546; 
Dana v. Angel, 1 Hawali 347. 

[a] Bule applied.—Where after 
judgment had been obtained defend- 
ant left the kingdom and the exe- 
ecution was returned nulla bona, a 


all his affairs for the purpose of dis- 
covering any choses in action which 
had been left in the hands of such 
agent against which the execution 
might be enforced. Dana v. Angel, 1 
Hawali 347. 

8. Kurtz v. Brown, 152 Fed. 372, 
81 CCA 498, 10 AnnCas 576 [certi- 
orari den 205 U. S. 544,'27 SCt 791, 
51 L. ed. 923]; Gartland v. Nunn, 11 
Ark. 720; Schmidt v. Dietericht, 1 
Edw. (N. Y.) 119; Bennet v. Vade, 
2 Atk. 324, 26 Reprint 597; Bowles 
v. Stewart, 1 Sch. & L. 209; Plum- 
Hi v. May, 1 Ves. 426, 27 Reprint 

{a] Mlustration.—Where an auc- 
tioneer has the avails of a fraudu- 
lent sale in his hands, he cannot 
protect himself from making a dis- 
covery thereof on the ground that 
he is a mere witness in the trover 
suit brought against the purchasers. 
Schmidt v. Dietericht, 1 Edw. (N. Y.) 


119. 

4. See infra § 10. 

5. Virginia, etc., Min., ete., Co. v. 
Hale, 93 Ala. 542, 9 S 256; Roanoke 
St. R. Co. v. Hicks, 96 Va. 510, 32 
SE 295; Munson v. German-American 
Haine. Co., 55 W. Va. 428, 47 SE 

6. Roanoke St. R. Co. v. Hicks, 
96 Va. 510, 32 SE 295; Munson v. 
German-American F. Ins. Co., 55 
W. Va. 428, 47 SE 160. 

7. Indianapolis Gas Co. v. Indian- 
apolis, 90 Fed. 196; Continental Nat. 
Bank v. Heilman, 66 Fed. 184; Col- 
gate v. Compagnie Francaise, etc., 
23 Fed. 82, 23 Blatchf. 86; French 
v. First Nat. Bank, 9 F. Cas. No. 
5,099, 7 Ben. 488. See also Morse v. 
Bay State Gas Co., 91 Fed. 938 (bill 
for a discovery and accounting on 
behalf of holders of corporate income 
bonds). 

8. U. S.—Bronson v, La Crosse, 
ete., R. Co., 2 Wall. 283, 303, 17 L. ed. 
725 (per Nelson, J.); Calahan_ v. 
Holland-Cook Mfg. Co., 201 Fed. 607, 
608 [cit Cyc]; Continental Nat. Bank 
v. Heilman, 66 Fed. 184; Manchester 
F. Assur. Co. v. Stockton Combined 
Harvester, etc., Works, 38 Fed. 378; 
Colgate v. Compagnie Francaise, etc., 
23 Fed. 82, 23 Blatchf. 86; McComb 
v. Chicago, etc., R. Co., 7 Fed. 426, 
19 Blatchf. 69; Vaughan v. East 
Tenn., etc. R. Co., 28 F. Cas. No. 
16,898. 

Ala.—Shelton v. Timmons, 189 Ala. 
289, 66 S 9; King v. Livingston Mfg. 
Co., 180 Ala. 118, 60 S_ 143; Gulf 
Compress Co. v. Jones Cotton Co., 
157 Ala. 32, 47 S'251; Nixon v. Clear 
Creek Lumber Co., 150 Ala. 602, 43 
S 805, 9 LRANS 1255; Virginia, etc., 


loosa Coal, ete., Co., 89 Ala. 391, 7 
S 398; Norwood v. Memphis, etc., R. 
Co., 72 Ala. 563 (both holding that 
officers and directors may not be 
joined where no relief is prayed 
against them, on the ground that 
mere witnesses may not be joined 
fon, discovery) 

ass.—Post v. Toledo, etc., R. Co. 
144 Mass. 341, 11 NE 540, 59 AmR 86. 

N. Y.—Many v. Beekman Iron Co., 
9 Paige 188; Fulton Bank v. New 
York, etc., Canal Co., 1 Paige 311 (per 
Walworth, Ch.); Fulton Bank v. 
Sharon Canal Co., 1 Paige 219; Ver- 
milyea v. Fulton Bank, 1 Paige 37; 
Brumly v. Westchester County Mfg. 
Soc., 1 Johns. Ch. 366. 
jo eee James, 3 Coldw. 

; Buckner v. raham 
Ch, Pres s, 3 Tenn. 
a.—Roanoke St. R. Co. v. Hick 
96 Va. 510, 32 SE 295. ot 

W. Va.—Munson v. German-Amer- 
ican F. Ins. Co., 55 W. Va. 423, 47 
SE 160; Teter v. West Virginia Cent., 
etc., R. Co., 35 W. Va. 433, 14 SE 146. 

Eng.—Costa Rica v. Erlanger, 1 
Ch. D. 171; Moodalay v. Morton, 1 
Bro. Ch. 469, 28 Reprint 1245, Dick. 
652, 21 Reprint 425; Bolton v. Liver- 
pool, Coop. t. Brough, 19, 47 Reprint 
7; 1 Myl. & K. 88, 7 EngCh 88, 39 
Reprint 614, 8 ERC 718; Gibbons v. 
Waterloo Bridge, 5 Price 491, 146 
Reprint 673; Wych v. East India Co., 
3 - Wms. 309, 24 Reprint 1078; 
Glasscott v. Copper-Miners’ Co., 11 
Sim. 305, 34 EngCh 305, .59 Reprint 
892; MacGregor v. East India Co., 2 
Sim. 452, 2 EngCh 452, 57 Reprint 
856; Anonymous, 1 Vern. Ch. 117, 23 
Reprint 355; Le Texier v. Anspach, 

5 Ves. Jr. 159, 33 Reprint 714; Dum- 
mer v. Chippenham, 14 Ves. Jr. 245, 
33 Reprint 515; Fenton v. Hughes, 7 
Ves. Jr. 287, 32 Reprint 117; Atty.- 
Gen. v. Hast Dereham Corn Exch. Co., 
5 Wkly. Rep. 486. 

“‘The principle,’ ‘said Lord Eldon 
in Fenton v. Hughes, 7 Ves. Jr. 287, 
32 Reprint 117, ‘upon which the rule 
has been adopted, is very singular. 
It originated with Lord Talbot, who 
reasoned thus upon it: that you can- 
not have a satisfactory answer from 
a corporation, therefore you make 
the secretary a party, and get from 
him the discovery you cannot be sure 
of having from them; and it is added 
that the answer of the secretary may 
enable you to get better information.’ 
This rule of practice is extremely 
questionable, if it were now to be 
considered for the first time, but it 
has so long and universally pre- 
vailed without objection that it must 
be considered’ established, But, 
while this is the usual practice, it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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covery.2 The fact that such persons may be ex- 
amined as witnesses is no objection to this practice, 
such examination not being deemed equivalent to a 
discovery by the corporation itself.1° The officers of 
a corporation cannot be compelled to answer and 
make discovery under oath unless they are joined as 
parties.1t. Where the bill waives answer under oath, 
it is not one for discovery, and the joinder of offi- 
cers or stockholders cannot be supported on the 
ground of discovery.1? A bill for a discovery will 
he against the members of a corporation without 
joining the corporation where the members are per- 
sonally liable for its debts.1% 

[§ 11] 4. Infants and Married Women. In- 
fants cannot be made parties for discovery merely, 
where they have no interest, as they never answer 
on their oaths,!* but it has been held that a married 
woman may be compelled to make discovery against 
herself.© 

[§ 12] 5. Nonresident Parties. As a rule a bill 
of discovery lies against a nonresident party to an 
action at law pending in the state.1® 

[§ 13] 6. The Sovereign. The crown has the 
right to discovery,!’ but cannot be compelled to 
make discovery.1® But a foreign prince 1 or goy- 
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ernment ?° suing in the domestic courts may be com- 
pelled to make discovery in aid of defendant’s case. 

[§ 14] 7. Joinder of Defendants. Several per- 
sons who jointly participate in a fraud on plaintiff 
may be joined as defendants in a bill of discoy- 
ery,?? although such persons have distinct interests 
and participate in different degrees in the fraud, 
provided the fraud consisted of one connected se- 
ries of acts.22 An admission by one of the defend- 
ants does not clear the record as to the fraudulent 
charges so as to defeat the right to discovery.” 
Defendants in separate actions in aid of which a 
bh of discovery is brought cannot be joined in the 

ul.? 

[§ 15] D. Pleadings 2>—1. The Bill—a. Neces- 
sity of. A defendant seeking discovery against 
plaintiff must do so by original or cross bill, and 
not by his answer.?6 

[§ 16] b. Time of Filing. A bill of discovery 
should be filed with such diligence as not to delay 
unnecessarily the trial of the action in aid of which 
the discovery is sought,?™ and where plaintiff has 
been guilty of laches, equity will decline to inter- 
fere.28 As a general rule the bill must be filed be- 


is not necessary to make any officer 
of a corporation a party to such 
a bill.” Continental Nat. Bank v. 
Heilman, supra. 

[a]. Former as well as present 
officers of a corporation can be made 
parties to a suit against the corpora- 
tion, and be thus compelled to make 
discovery of facts within their 
knowledge. _ King v. Livingston Mfg. 
Co., 180 Ala. 118, 60 S 143; Nixon v. 
Clear Creek Lumber Co., 150 Ala. 602, 
43 S 805, 9 LRANS 1255; Fulton Bank 
v. Sharon Canal Co., 1 Paige (N. Y.) 
219; In re Sovereign Bank, 34 Ont. 
L. 577, 9 OntWN 168. 

{b] Resignation pendente lite. — 
Officers of a corporation cannot evade 
making discovery by resigning after 
the suit is brought. Acomb v. Land- 
ed Estates Co., 14 L. T, Rep. N. S. 57. 

[ec] Unofficial information. — “No 
case has gone so far as to join an 
officer of a corporation for the pur- 
pose of a discovery of matters which 
were not within his knowledge as 
such officer, or learned by him while 
in the service, or as a member of 
the corporation, nor, as in this case, 
matters which took place before the 
corporation was formed, or in which 
it had no part, though it appears 
that by and through other sources 
of information the officer happens to 
have obtained such knowledge.” Mc- 
Comb v. Chicago, etce., R. Co., 7 Fed. 
426, 428, 19 Blatchf. 69 (per Choate, 


Jaye 

[d] Not nominal parties.—Officers 
joined only for discovery are not 
merely nominal parties. Doyle v. 
San Diego Land, etc., Co. 43 Fed. 
349. 

fe] Demurrer to relief.—Where 
the officers or members of the cor- 
poration are joined with the corpora- 
tion for purposes of discovery only, 
and the complainant by mistake in- 
serts a prayer for relief against such 
officers as well as against the com- 
pany, the officers cannot demur to the 
discovery and-relief generally. They 
should make the discovery sought 
and demur to the relief, or should 
answer the bill generally, and then 
object at the hearing that they have 
been improperly made parties to the 
suit for relief as well as for dis- 
covery. Many v. Beekman Iron Co., 
9 Paige (N. Y.) 188. 

9. Wright v. Dame, 1 Metc. 
(Mass.) 237; Brumly v. Westchester 
County Mfg. Soc. 1 Johns. _ Ch. 
(N. Y.) 366; Glasseott v. Copper Min- 
ers’ Co., 11 Sim. 305, 34 EngCh _ 305, 
59 Reprint 892; Anonymous, 1 Vern. 
117, 23 Reprint 355. 

{a] Beason for rule.—‘The prin- 


ciple of equity is, that the plaintiff 
shall have a full discovery of ma- 
terial facts under the sanction of 
the oath of the party in interest. The 
answer of a corporation, under its 
common seal, gives no such sanction. 
The court cannot but see that the 
name of a corporation is but the 
name which the individual members 
of the corporation have taken or ac- 
cepted. The corporators themselves 
are really the persons interested, and 
who should, upon the principles of 
equity, be called upon to make dis- 
covery upon their oaths.’ Wright v. 
Dame, 1 Metc. (Mass.) 237, 239. 

10. Indianapolis Gas Co. v. Indian- 
apolis, 90 Fed. 196; Continental Nat. 
Bank vy. Heilman, 66 Fed. 184; Wright 
v. Dame, 1 Metc. (Mass.) 237. But 
see Colonial, ete. Mortg. Co. v. 
Hutchinson Mortg. Co., 44 Fed. 219, 
223 (where it was said: ‘As all par- 
ties, regardless of interest, are now 
permitted and compellable to testify, 
the necessity for making an officer of 
the corporation a party for the pur- 
poses of discovery no longer exists’’). 

“The convenience of this practice 
has made its adoption a necessity 
notwithstanding the general rule in 
equity, that a mere witness shall not 
be made defendant to a bill.” Roa- 
noke, etc., R. Co. v. Hicks, 96 Va. 
510, 514, 32 SH .295, 

11. French v. New York City First 
Nat. Bank, 9 F. Cas. No. 5,099, 7 Ben. 
488; Brumley v. Westchester County 
Mfg. Soc., 1 Johns. Ch. (N. Y.) 366. 

12. Colonial, etc., Mortg. Co. v. 
Hutchinson Mortg. Co., 44 Fed. 219; 
Tutweiler v. Tuskaloosa, etc., Coal 
Co., 89. Ada. 391,..7.S 398. 

13. Middletown Bank v. Russ, 3 
Conn. 135, 8 AmD 164. 

14. Leggett v. Sellon, 3 Paige 
(N. Y.) 84; Curtis v. Mundy, [1892] 
Zan Ent iS. 

15. Metler v. Metler, 18 N. J. Eq. 
270 [aff N. J. Eq. 457]. 

16. Arnold v, Sheppard, 6 Ala. 299; 
Miller v. Henry, 3 Man. 425. 

[a] In Pennsylvania a bill for dis- 
covery will not lie against a non- 
resident judgment debtor for the pur- 
pose of ascertaining his stock in a 
Pennsylvania corporation which has 
no residence or situs in the county 
where the bill is filed. Billmyer, 
etc., Co. v. Langdon, 14 Pa. Dist. 212, 
29 Pa. Co. 628. 

17. Atty.-Gen. v. Newcastle-upon- 
Tyne Corp., [1897] 2 Q. B. 384. 

18. Atty.-Gen. v. Newcastle-upon- 
Tyne Corp., [1897] 2 Q. B. 384. 

19. Rothschild yv. Portugal, 3 Y. & 
Ga DEE: 594, 160 Reprint 838. 


Dra 71. 

21. Bomer yv. Warren County, 103 
Miss. 343, 354, 60 S 328 [quot Cyc]; 
Robinson v. Davis, 11 N. J. Eq. 302, 
69 AmD 591; Brinkerhoff v. Brown, 
6 Johns. Ch. (N. Y.) 1389. 

22. Bomer v. Warren County, 103 
Miss. 3438, 354, 60 S 328 [quot Cyc]; 
Brinkerhoff vy. Brown, 6 Johns. Ch. 


QN.., ¥.) “139% 
[a]. Rule applied. — Several de- 
fendants, who were each alleged to 


have wrongfully cut timber on plain- 
tiff's land, were properly joined in 
a proceeding for discovery to ascer- 
tain the amount of timber cut by 
each defendant and to recover there- 
for. Bomer v. Warren County, 103 
Miss. 343, 60 S 328. 

23. Smith v. Hunt, 1 Ont. L. 334. 

24. McDougald v. Maddox, 17 Ga. 
52; Broadbent v. State, 7 Md. 416. 

25. Equity pleading generally see 
Equity [16 Cyc 1]. 

26. Mass.—Andrews  v. 
122 Mass, 471. ‘ 
Misses MiNnaes v. Pfeiffer, 44 Miss. 


Gilman, 


aga Y.— Bogert v. Bogert, 2 Edw. 

W. Va.—Eskridge v. Thomas, 79 
W. Va. 322, 91 SE 7, LRA1918C 769. 

Eng.—Spragg v. Corner, 2 Cox Ch. 
109, 30 Reprint 50; Sligo v. Hilde- 
brand, 2 Ir. Ch. 118; Micklethwait v. 
Moore, 3 Meriv. 292, 36 Reprint 112; 
Penfold v. Nunn, 5 Sim, 405, 9 EngCh 
405, 58 Reprint 389. 

But see McClain v. McGee, 9 Dana 
(Ky.) 368 (holding that if an answer 
asks no relief but propounds inter- 
rogatories in bar of the relief sought 
by the bill, a failure to answer these 
interrogatories is deemed an admis- 
sion of the facts alleged, although 
the answer was not made a cross 
bill). 

27. Childs v. R. Co., 221 Fed. 219, 
136 CCA 629; Dillahunty v. Smith, 
8 Miss. 673; Dempsey v. Harrison, 
4 Mo. 268 (holding bill filed on first 
day of trial term in time, when it 
could not have been filed earlier); 
Swearingen v. Swearingen, Wright 
(Oh.) 108; Faulkner v. Harwood, 6 
Rand “(27 Va.) 125,,129. 

“The bill must be filed as soon as 
the party discovers the necessity of 
appealing to the conscience of his 
adversary. Equity: will not suffer 
him to spin out litigation, take the 
chance of a Jury, and failing there, 
file his bill of discovery.” Faulkner 
v. Harwood, supra. 

28. Fosdick v. Lowell Mach, Shop, 
58 Fed. 817. 

[a] Rule applied.—A bill of dis- 


Costa Rica v. Erlanger, 1 Ch. |lcovery cannot be maintained in aid 
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fore the trial at law,2° and if it is filed thereafter 
it eannot be maintained unless the person filing it 
can show that the failure to file it before was not 
It has been held 
that, in the absence of sufficient excuse for the de- 
lay, a bill of discovery is not filed in time when it is 
filed on the day of trial,*t at the time the cause is 
called for trial,°? after the jury are sworn,** after 
verdict,** or after judgment at law where the facts 
sought to be elicited are matter of legal defense ;*° 
and this rule applies as well in case of foreign as 


due to negligence on his part.®° 


domestic judgments.*® 


of a bill of review after decree, of 
the contents of a record which might 
with reasonable diligence have been 
ascertained during the pendency of 
the suit. Gentry v. Thornberry, 3 
Dana (Ky.) 500. 


Averment of diligence see infra 
§ 23. 
29. Paterson v. Bangs, 9 Paige 


(N. Y.) 627; Thurmond v. Durham, 
3 Yerg. (Tenn. ) 99, 

30. Alley v. Ledbetter, 16 N. C. 
449; Faulkner v. Harwood, 6 Rand. 
(27 Va.) 125. 

31. Glasgow v. Switzer, 12 Mo. 395. 

32. Rule v. Taylor, 12 Miss. 577; 
Swearingen v. Swearingen, Wright 
(Oh.) 108; Hetu v. French, 28 Que. 
Super. 397 (trial begins with the 
inscription mentioned in Code Civ. 
Proc, art 293 

33. Price v. Cannon, 3 Mo. 453. 

34. ,.Brown v. Swann, Loe Pet. 
(U. S$.) 497, 505, 9 L. ed. 508 (where 
it is said: “There must be a clear 
case of accident, surprise or fraud, 
before equity will interfere’); Scot- 
ten v. Rosenblum, 231 Fed. 357; Dun- 
ean v. Lyon, 3 Johns. Ch. 351, 8 AmD 
513; Barker v. Elkins, 1 Johns. Ch. 
(N. “Y.) 465; Foltz v. Pourie, 2 S. C. 
Eq. 40; Faulkner v. Harwood, 6 Rand. 
(27 Va.) 125; Barbone v. Brent, 1 
Vern. Ch. 176, 23 Reprint 397. 


35. U. S.—Brown vy. Swann, 10 
Pet. 497, 9 L. ed. 508; Scotten v. 
Rosenblum, 231 Fed. 357 [aff 239 Fed. 


1022 mem, 152 CCA 666 mem]. 
Ala.—McCollum v. Prewitt, 37 Ala. 
573; Powell v. Stewart, 17 Ala. 719; 
Jones vy. Kirksey, 10 Ala. 579; Hill 
v. MeNeill, 8 Port. 432; McGraw v. 
Tombeckbee Bank, 5 Port. 547; Moore 
v. Dial, 8 Stew. 155; Lucas v. Darien 
Bank, 2 Stew. 280. 
Cal.—Norris v. Denton, 2 Cal. 378. 
Ga.—Pollock v. Gilbert, 16 Ga, 398, 
60 AmD 7382. 
Ind.—Bush v. Mahon, 2 Ind. 44, 
Ky.—Gentry v. Thornberry, 3 Dana 
500; Harrison v. Harrison, 1 Litt. 137. 
Mich. —Wright v. King, Harr. 12. 
N. Y.—MecVickar v. Wolcott, 4 
Johns. 510; Patterson v. Bangs, 9 
Paige 627; Norton v. Wood, 5 Paige 
249 [aff 22 Wend. 520]; Thompson 
v. Berry, 3 Johns. Ch. 395 [aff 17 
Johns. 436]; Duncan v. 
Johns. Ch. 351, 8 AmD 513; Barker 
v. Elkins, 1 Johns. Ch. 465; “Lansing 
v. Eddy, 1 Johns. Ch. 49. 
Pee C.—Alley v. Ledbetter, 16 N. C. 


Oh.—Swearingen v. Swearingen, 
Wright 108 

Pa.—Sherman v. Delaware, ete. 
Tel., etc., Co., 36 Pa. Super. 487. 
Tenn.—Thurmond v. Durham, 3 
Yerg. 99. 


vVt.—Camp v. Ward, 69 Vt. 286, 37 
A 747, 60 AmR 929. 
Va.-—-Green v. Massie, 21 Gratt. (62 


Va.) 356; Faulkner v. Harwood, 6 
Rand. 7 Va.) 125 
aon? Va.—Zoll v. Campbell, 3 W. Va. 


Eng.—Barbone v!! Brent, 1 Vern. 
Ch. 176, 23 Reprint 397. But see 
Field. v. Beaumont, 1 Swanst. 204, 36 
Reprint 358. 

[a] Rule applied.—(1) Where a 
plaintiff was sued at law on notes 
alleged by him to be usurious, and 
he suffered a verdict and judgment 
to be taken against him without 


Lyon, 3° 


DISCOVERY 
[§ 17] 


[§ 18] 


[§§ 16-18 


Necessary Allegations —(1) Pen- 
dency or Contemplation of Suit at Law. 
pure bill of discovery lies only in aid of some other 
suit pending or about to be brought,3? a bill solely 
for discovery must show that the discovery is sought 
in aid of a suit either begun or in contemplation.** 
(2) Legal Cause of Action or Defense. 
The bill must show a legal cause of action or de- 
fense in aid of which the discovery is sought,?® and 
set forth a title in the complainant which is sufficient 
to support or defeat a suit.1° 


Since a 


If the discovery is 


in aid of a defense the bill must show that the de- 


making a defense, or applying to a 
court of equity on a bill of discov- 
ery in due season, he was concluded 
and not entitled to relief. Thomp- 
son v., Berry, 3\"Johns/(Ch:., “(N.’ iY.) 
395 [aff 17 Johns. 436, and appr 
Brown v. Swann, 10 Pet. (U. S.) 497, 
9 L. ed. 508]. (2) A plaintiff is not 
entitled to discovery concerning a 
supposed chattel mortgage on prop- 
erty against a person who has re- 
covered a judgment against him for 
false warranty of title to such prop- 
erty, since the judgment establishes 
that plaintiff has no interest in the 
property. Camp v. Ward, 69 Vt. 286, 
37 A 747,,60 AmSR 929. (3) Where 
a defendant attempted to set up 
usury as a defense in an action at 
law, and failed from an insufficiency 
in his affidavits for an examination 
of plaintiff under the laws, and then 
brought a bill of discovery alleging 
among other facts that a former par- 
ty had now become a competent wit- 
ness, the bill could not be sustained 
as complainant had first elected to 
make his defense at law. Cowman v. 
Kingsland, 4 Edw. (N. Y.) 627. 

36. Martin v. Nicolls, 3 Sim. 458, 
6 EngCh 458, 57 Reprint 1070. 


37. See supra § 4. 

38. U. S.—Perkins y. Hendryx, 23 
Fed. 418. 

Conn.—Stebbins v. Cowles, 10 
Conn. 399. 


Md.—Parrott v. Chestertown Nat. 
Bank, 88 Md. 515, 41 A 1067; Wolf 
v, Wolf, 2 Harr. & G. 382, 18 AmD 


Mass.—Haskins v. Burr, 106 Mass. 
48; Walker vy. Locke, 5 Cush. 90; 
Mitchell v. Green, 10 Mete. 101; Pease 
v. Pease, 8 Metc. 395; Clapp v. Shep- 
ard, 2 Mete. 127; Fiske v. Slack, 21 
Pick. 361. 

Miss.—George v. Solomon, 71 Miss. 
168, 14 S 531; Buckner y. Ferguson, 
44 Miss. 677. 

Mont.—State v. Second Judicial 
Dist. Ct., 26 Mont. 396, 411, 68 P 570, 
69 P 1038. 

N. J.—United New Jersey R., etc., 
Co. v. Hoppock, 28 N. J. Eq. 261. 

N. Y.—Van Kleeck v. Reformed 
Dutch Church, 6 Paige 600 [aff 20 
Wend. 457]; M’Intyre v. Mancius, 3 
Johns. Ch, 45 [rev on other grounds 
16 Johns. 592]. 

Or.—State v. Security Sav. Co., 28 
Or. 410, 43 P 162. 

Pa.—Collom v. Francis, 1 Pars. Eq. 
Cas. 527; Peebles v. Boggs, 1 Phila. 
Oe ge mae i v. Faunce, 9 Wkly 


Eng.—Moodalay v. Morton, 1 Bro. 
Ch. 469, 28 Reprint 1245, Dick. 652, 
21 Reprint 425; Cardale v. Watkins, 
5 Madd. 18, 56 Reprint 801; Askam 
v. Thompson, 4 Price 330, 146 Re- 
print 480; Heathcote v. Fleck, 2 Vern. 
Ch. 442, 23 Reprint 883; Angell v. 
DEppet, 1 Vern. Ch. 399, 23 Reprint 


39. U. S—Richardson v. Pennsyl- 
vania Coal Co., 203 Fed. 743; Cassidy 
Fork Boom, etc., Co. v. Roaring Creek, 
etc., R. Co., 119 Fed. 425; American 
Ore Mach. Co. v. Atlas Cement Co., 
110 Fed. 53; Young v. Colt, 30 F. Cas. 
No. 18,155, 2 Blatchf, 373. 

D, C.—McCartney v. Fletcher, 10 
App. 572. 

Ill.—Harris v. Galbraith, 43 Tl. 
309; Primmer v. Patten, 32 Tll. 528; 


Mason v. Leith, 60 Ill. A, 527; New 
Era Gas Fuel Appliance Co. v. Shan- 
non, 44 Ill. A. 477. 

Mass.—Walker v. Locke, 5 Cush. 
90; Pease v. Pease, 8 Metc. 395; 
Clapp v. Shephard, 23 Pick. 228; Fiske 
v. Slack, 21 Pick. 361. 

Miss. —-Niagara Ins. Co. v. Warren- 
oe Lumber Co., 94 Miss. 159, 47 S 

N. H.—Noyes v. Thorpe, 73 N. H. 
481, 62 A 787, 12 LRANS 636; Brooks 
v. Goodwin, 70 N. H. 281, 47 A 255. 

N. J.—Hanneman ov. Richler, 63 
Ny J..cblqaps03e 520A 1037 [aft 62 
NG de «fia: 365, 50 A 904]. 

N. ¥Y—Carroll v. Carroll, 11 Barb. 
293; McIntyre v. Mancius, 16 Johns. 
592: Van Kleeck v. Reformed Dutch 
Church, 6 Paige 600 [aff 20 Wend. 
457]; Phillips v. Prevost, 4 Johns. 
Ch. 205; Verplank vy. Caines, 1 Johns. 
Chy ad is 

Or.—State v. Sec rr ty. Sav. Co., 28 
Or. 410, 43 P 162. 

Pa.—Collom v. Francis, 1 Pars. Eq. 
Cas. 527; Washington Ins. Co. vy. 
Grant, 2 PaLJR 308, 4 PaLJ 88. 

R. I.—Tillinghast v. Westcott, etc., 
Co., 30 RivT! 3345" 15° A 3065) Clark 
v. Rhode Island Locomotive Works, 
24 R. I. 307, 53 A 47. 

W. Va.—Munson v. German-Amer- 
ican F Ins:"Co.; 55. W: Wa. 423, 47 
SE 16 

TAL Hemi v. Meade, 3 Bligh 
211, 4 Reprint 582; Cardale v. Wat- 
kins, 5 Madd. 18, 56 Reprint 801; 
Walburn v. Ingilby, 1 Myl. & K. 61, 
7 EngCh 61, 39 Reprint 604; Glover 
v. Hall, 2 Phil. 484, 22 EngCh 484, 
41 Reprint 1030; Sackvill v. Ayle- 
worth, 1 Vern. Ch. 105, 23 Reprint 
346; Cooper Eq. Pl. p 58; Jeremy’s 
Mitford Eq. Pl. pp 154-157; Story 
Oe (10 ed) § 318; Wigram Disc. 


p . 

[a] Sufficiency.—Where a bill for 
discovery in aid of an action for libel 
stated the nature of the action, the 
names of the parties, the term of 
court at which it was entered, and 
where it was pending, it was not 
demurrable for failure to set out a 
legal cause of action in aid of which 
the discovery was sought. Noyes v. 
Thorpe, 73 N. H. 481, 62 A_787, 12 
LRANS 636. 

40. U. S—Richardson v. Pennsyl- 


vania Coal Co., 203 Fed. 743: Young 


v. Colt; 30°F. *Cas,’" No. *£8?71755;2)2 
Blatchf. 373. 

Mass.—Walker v. Locke, 5 Cush. 
90; Adams v. Porter, 1 Cush. 170 
(title of assignee in insolvency); 
Pease v. Pease, 8 Metc. 395; Clapp 
v. Shephard, 23 Pick. 228; Fiske v. 


Slack, 21 Pick. 361. 

N. Y.—vVan Kleeck v. Reformed 
Dutch Church, 6 Paige 600 [aff 20 
Wend. 457]; McIntyre v. Mancius, 16 
Johns. 592. 

Pa.—Collom v. Francis, 1 Pars. Eq. 
Cas. 527. 

Eng.—Norbury v. Meade, 3 Bligh 
211, 4 Renrint 582; Cardale v. Wat- 
kins, 5 Madd. 18, 56 Reprint 801; 
Walburn v. Ingilby, 1 Myl. & K. 61, 
7 EngCh 61, 39 Reprint 604; Glover 
v. Hall, 2 Phil. 484, 22 EngCh 484, 
41 Reprint 1030: Sackvill_v. Ayle- 
worth, 1 Vern. Ch. 105, 23 Reprint 
346. 

[a] Rule applied.—(1) A bill .for 
discovery which alleges that com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 18-20] 


fense has been set up in a court of law.‘ 
not necessary, however, to set out the pleadings in 
the action at law; it is sufficient merely to set out 
facts showing an issue to which the discovery 
The merits of the case will 


sought is applicable.*? 


not be inquired into on a bill of discovery.** 
where the case stated does not entitle plaintiff to 
relief against the party sought to be examined, dis- 
Discovery will not be 
granted in aid of a suit at law in which the proper 
Where relief has 
been refused to a party in a chancery court on ac- 
count of the illegality of the transaction, the court 
will not grant him a discovery in aid of a suit at 


covery will be refused.** 


form of action is not brought.*® 


law on the same transaction.*® 
{[§ 19] (3) Defendant’s 


Facts and Complainant’s Want of Knowledge. 
bill must show that defendant is capable of mak- 
ing discovery of the facts sought.*7 


plainant has obtained a judgment 
against K, that K has fraudulently 
conveyed his estate to defendant, and 
that but for this conveyance com- 
plainant would have satisfied his ex- 
ecution on such estate, shows no 
title in complainant sufficient to 
authorize a discovery, for, it not 
appearing that he has actually levied 
on such estate as property liable to 
his execution, the bill shows no in- 
terest in him. Fiske v. Slack, 21 
Pick. (Mass.) 361. (2) A bill by an 
administratrix for a discovery as to 
the conveyance of certain land, al- 
leged that such land had been con- 
veyed to defendants by means of 
unfair practice upon the intestate. 
The complainant, however, did not 
show that she had obtained a license 
to sell the land to pay decedent’s 
debts, nor that the estate was needed 
for that purpose. It was held that 
no such interest was shown in com- 
plainant as to authorize her to main- 
tain a bill of discovery. Pease v. 
Pease, 8 Mete. (Mass.) 395. (3) 
Plaintiff brought a bill for discovery, 
to aid in the recovery of certain 
land, and, in making claim under a 
will, stated that the testator, after 
bequeathing the Bulk of his personal 
estate, “not having made any valid 
or effectual dispositon”’ of the land 
in question, devised all the residue 
of his estate, except what is “above 
bequeathed and disposed of,’ to 
plaintiff. It was held that this was 
not a sufficient statement of title, 
as there might have been a dispo- 
sition of the land which, although 
invalid, would take it out of the 
residue. Van Kleeck v. Reformed 
Dutch Church, 6 Paige (N. Y.) 600 
{aff 20 Wend. 457]. 

[b] Vested or contingent interest. 
—The bill must show that the title 
is present and vested, for if only the 
probability of a future title and 
interest which may never vest is 
shown, complainant has no right to 
institute a suit concerning it either 
for discovery or relief. Collom v. 
Francis, 1 Pars. Eq. Cas. (Pa.) 527; 
Sackvill v. Ayleworth, 1 Vern. Ch. 
105, 23 Reprint 346; Jeremy’s Mit- 
ford Eq. Pl. p 156; Story Eq. Pl. (10 
ed) § 318. 

41. Harris v. Galbraith, 43 Tll. 309. 

42. Hinkle v. Currin, 1 Humphr. 
(Tenn.) 74. 

43. Sperry v. Miller, 2 Barb. Ch. 
(N. Y.) 632; Desplaces v. Goris, 1 
Edw. (N. Y.) 3850; Mitchell v. Har- 
ris, 4 Bro. Ch. 811, 29 Reprint 908, 
2 Ves. Jr. 129, 30 Reprint 557; Hind- 
man v. Taylor, 2 Bro. Ch. 7, 29 Re- 
print 4; Drake v. Drake, 3 Hare 523, 
25 EngCh 523, 67,Reprint 488; Thom- 
as v. Tyler, 3. Y. & C. Exch, 255, 
160 Reprint 697. 

44. Winnipeg ee nite etce., Co: v. 
Bennetto, 21 Man. 743. 

45. Atwill v. pexnetss 2 BF. Cas. 
No. 640, 2 Blatchf. 


46. Welles v. eeu Raisin, etce., 


Knowledge of the 
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It is 


him.*® It must 


But 


assignor.®! 


apt time.®$ 
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cient to allege that there are no witnesses other than 
defendant by whom the facts can be proved;*® the 
bill must allege that the facts can be proved by 


also allege that the facts are not 


within complainant’s knowledge,®° and if he sues as 
assignee it has been held that the bill must allege 
that the facts are not within the knowledge of his 
It cannot be maintained to discover 
matter whereof complainant has the same means of 
information as defendant,®? although the bill will 
not be dismissed for want of equity on that ground 
where the question of jurisdiction is not raised in 
Where the bill and exhibits show that 
the complainant already has the information he pre- 


tends to seek, discovery will be denied.®4 


[§ 20] 
The 


It is not suffi- 


R. Co., Walk. (Mich.) 35. 

47. "Ala.—Cullman Property Co. v. 
H. H. Hitt Lumber Co., 77 S 574, 
579 [quot Cyc]; Shackelford v. Bank- 
head, 72 Ala. 476; Irwin v. Bailey, 
72 Ala. 467; Guice v. Parker, 46 Ala. 
616; Horton v. Moseley, 17 ‘Ala. 794. 

D. C.—Plumb vy. Bateman, 2 App. 
156. 

Ill.—Primmer v. Patten, 32 Ill. 528. 

Mich.—Carroll v. Farmers’, etc., 
Bank, Sasrtt 197. 

N. Y.—Many v. Beekman Iron Co., 
9 Paige 188; 
4 one Ch. 

N. C.—Hough v. Martin, 22 N. C. 
379, 34 AmD 403. 

{al Application of rule.—In a bill 
for the discovery and production of 
deeds, it is necessary to charge that 
the deeds have come to or are in 
the hands of defendant. It is not 
enough to state facts that merely 
show it. Hough v. Martin, 22 N. C 
879, 34 AmD 403. 

{b] Officer of corporation.—W here 
the bill is filed against a corpora- 
tion and some officer thereof, it need 
not state the extent of the officer’s 
knowledge, as the complainant is en- 
titled to have an answer from any 
officer of the corporation who is ac- 
quainted with its business. Nixon v. 
Clear Creek Lumber Co., 150 Ala. 
602, 43 S 805, 9 LRANS 1255. 

48. Primmer v. Patten, 32 Ill. 528. 

49. Cullman Property Co. v. H. H. 
Hitt Lumber Co. (Ala.) 77 S 574, 
579 [quot pater Plumb v. Bateman, 
2 App. (D. C.) 156; Primmer v. Pat- 
ten, 32 Ill. 528. 

50. U. S.—Baker v. Biddle, 2. F. 
Cas. No. 764, Baldw. 394. 

Ala.—Cullman Property Co. 
H. H. Hitt Lumber Co.,.77 S 571, 
579 [quot Cyc]. 


ASS MORE v. Seymour, 


Til.—Postal Tel.-Cable Co. Wi 
Staehle, 188 Tll. A. 464. 
Miss.—McKee v. Coffee, 58 Miss. 


R. I.—Clark v. Rhode Island Loco- 
motive Works, 24 R. I. 307, 53 A 47. 

Va.—Collins v. Sutton, 94 Va. 127, 
26 SE 415; Bass v. Bass, 4 Hen. & 
M. (14 Va.) 478. 

Eng.—De Faria v. Lawrie, 17 L, T. 
Rep. N. S. 296. 

Alta.—Kennerley v. MHextall, 5 
Alta, L. 192. 

[a] Sufficiency of allegation.—In 
a suit in equity by the judgment 
ereditors of a corporation to obtain 
discovery of the names of stock- 
holders, etc., the bill alleged that the 
complainants did not know the names 
and residences of the stockholders 
and the amount of stock held by 
them respectively, that complainants 
had requested the treasurer of de- 
fendant corporation to give them 
such information, but he had neg- 
lected to do so, and that they had 
no means of ascertaining the facts, 
which it was necessary that they 
should know in order to commence 
and prosecute an intended suit at 


(4) Materiality of Facts Sought to Be 
Discovered. The bill must show that the matters 
of which discovery is sought are material,°> and 
state the plaintiff’s case in’ such manner that the 


law. It was held that the allega- 
tions as to complainants’ want of 
knowledge were sufficient. Clark y. 
Rhode Island Locomotive Works, 24 
R.. 1.807, 538 A 47. 

51. Wilson v. Mallett, 6 N. Y. 
Super, 112; Dyett v. Seymour, 13 NY 
CivProe 127. 

52. U. S.—Kinney v. Rice, 238 Fed. 
444; Wolcott v. National Hlectric Sig- 


naling Co., 235 Fed. 224; Baker v. 
ae 2) Bs Cas. No. 764, Baldw. 


Ala.—Cullman Property Co. v. 
Ba! H. Hitt Lumber Co., 77 S 574, 
5 

I11.—Central Iron, etc., Co. v. Krug, 
ete., Co., 189 Il. A. 44. 

Mich. ~_Bigelow v. Sanford, 98 
Mich. 657, 57 NW 10387. 

Miss. —Boyd v. Swing, 38 Miss. 182. 

Mont.—Raymond vy. Blancgrass, 36 
Mont. 449, 93 P 648, 15 LRANS 976. 

En ng.—Bird v. Malzy, 1 C. B: NeS. 
308, 87 ECL 308, 140 Reprint 128. 

53. Kane v, Schuylkill F. Ins. Co., 
199 Pa. 205, 48 A 989 (holding that 
a bill will not be dismissed for. want 
of equity in that plaintiff asks for 
something he could himself ascer- 
tain, where the question of jurisdic- 
tion was not raised until the case 
had been referred and several hun- 
dred pages of testimony taken). 

54. Harr v. Shaffer, 45 W. Va. 709, 
31 SE 905. 

55. U. S.—Richardson v. Pennsyl- 
vania Coal Co., 203 Fed. 743; Oro 
Water, etc., Co. v. Oroville, 162 Fed. 
975; Alexander v. Scotland Mortg. 
Co., 47 Fed. 131; Atwill v. Ferrett, 
2 5. Cas.’ No. 640, 2. Blatchfi 39; 
Bell v. Pomeroy, 3 F. Cas. No. 1,263, 
4 McLean 57; Markey v. Mutual Ben. 
hs ins. Co, F. Cas. No. 9,091; 
Vaughan v. Central Pac. R. Co., 28 
F. Cas. No. 16,897, 4 Sawy. 280. 

Ala.—Metcalf v. Clemmons-Pow- 
ers, 76 S 9; King v. Livingston Mfg. 
Co., 180 Ala. 118, 60 S 143; Pollak 
v. Claflin Co., 138 Ala. 644, 35 S 645; 
Dargin v. Hewlitt, 115 Ala. 510, 22 
S 128; Dickinson v. Lewis, 34 Ala. 
688; Horton v. Moseley, 17 Ala. 794; 
Spence v. Duren, 3 Ala. 251; Lucas 
v. Darien Bank, 2 Stew. 280. 

Ga.—Powell v. Chamberlain, 22 Ga. 
123; Burns v. Hill, 19 Ga. 22; Car- 
ter v. Jordan, 15 Ga. 76. 

Ill.—Primmer v. Patten, 32 Ill. 528. 
Te ORAS v. Wann, 8 Blackf, 

h. 


Ky.—Emerson v. Staton, 3 T. B. 
Mon. 116; Bullock v. Boyd, 2 A. K. 
Marsh, 322. 

Me.—Lancy v. Randlett, 80 Me. 169, 
13 A 686, 6 AmSR 169. 


Mass.—Walker v. Brooks, 125 
Mass. 248; Ahrend v. Odiorne, 118 
aes 261; Pease v. Pease, 8 Metc. 

Mich.—Carroll_ y. Farmers’ etce., 
Bank, Harr. 197. 

N. J.—Bacharach v. Bartlett, 81 


N. J. Eq. 248, 86 A 966; Turner -v. 
Dickerson, 9 N. J. Eq. 140; 
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court may be able to see how the matters of which 
discovery is sought are material.°° 
ery is sought upon suspicion, surmise, or vague 
guesses, it is a fishing bill, and will be dismissed.** 
It is no objection to answering an interrogatory that 
the information sought is immaterial to the relief 
sought against one of several defendants.°* 

(5) Necessity of Obtaining Facts Sought 
There are a few cases to the ef-s 
fect that a bill of discovery must aver that the mat- 
ters sought to be discovered cannot be proved by 
testimony other than the oath of defendant,®® and 


[§ 21] 
to Be Discovered. 


N. Y.—Bailey v. Dean, 5 Barb. 297; 
Newkirk vy, Willett, 2 Johns. Cas. 
418, 2 Cai. Cas. 296; Deas v. Harvie, 
2 Barb. Ch, 448; Williams v. Harden, 

. Ch. 298; Jewett v. Belden, 
11 Paige 618; March v, Davison, 9 
Paige 580; Lane v. Stebbins, 9 Paige 


622; Many v. Beekman Iron Co., 9 
Paige 188; Leggett v. Postley, 2 
Paige 599; Seymour v. Seymour, 4 
Johns. Ch. 409; McIntyre v. Man- 


cius, 8 Johns. Oh. 45 frev on other 
grounds 16 Johns. 592]; Gelston v. 
Hoyt, 1 Johns, Ch, 6438; Fay v, Jew- 
ett, 2 Edw. 828; Atlantic Ins, Co. v. 
Lunar, 1 Sandf. Ch, 91 [mod on other 
grounds 10 Paige 3885]. 

Oh.—Smith v. Simmons, Tapp. 311, 

Or.—State v. Security Sav. Co., 28 
Or, 410, 43 P 162. 

Pa.—Benkert v. Benkert, 12 Phila. 
295; Shaffer v, Kinkelin, 1 Phila, 465, 

Tenn.—Hayney v. Coyne, 10 Heisk. 
889; Lindsley v. James, 8 Coldw. 477; 
Whitesides v. Lafferty, 9 Humph. 27. 

Va.—McFarland v, Hunter, 8 Leigh 
85 Va.) 489; Duval v. Ross, 2 Munf. 
16 Va.) 290; Bass v. Bass, 4 Hen. 
& M, (14 Va.) 478. 

Eng.—Brereton v. Gamul, 2 Atk. 
240, 26 Reprint 548; Macaulay v. 
Shackell, 1 Bligh N..S. 96, 4 Reprint 
809; Glengall v. Frazer, 2 Hare 99, 
24 HngeCh 99, 67 Reprint 41; Finch 
v. Finch, 2 Ves, 491, 28 Reprint 815; 
Appleyard v. Seton, 16 Ves. Jr. 2238, 
838 Reprint 968. 

See also supra § 4, 

[a] Isolated fact.—Defendant tn 
a suit at law is not entitled to a 
discovery in equity of a mere iso- 
lated fact, which may or may not be 
material to his defense, but he must 
show what his defense is and must 
state a case which will constitute a 
g00d defense, Williams v. Harden, 1 


Barb, Ch, (N. “iY 298. 
66, Ga.—Powell v. Chamberlain, 
ace 1:23, 


"yg a v. Dickerson, 9 N. J. 


ba ea ! 

. Y—Deas v. Harvey, 2 Barb. Ch. 
448; Lane v. Stebbins, 9 Palge 622. 
Pa,—Dull v. Amies, 2 Miles 134. 

R. I.—Gorman v. Banigan, 22 R. T. 
22, 46 A 88, : 

Ont.—Star Kidne Pad Co. ''v. 
Greenwood, 8 Ont. 280. 

fa] Bil in ald of defense.—"The 
defendant in the action at law can- 
not file a bill in chancery to obtain 
from his adversary a discovery of 
the nature and grounds of the claim 
to recover against him in that suit, 
But the complainant must state in 
his bill the facts which exist, and 
which he supposes will constitute a 
good defence to such action, so that 
the court in which the bill of dis- 
covery is filed may see that if the 
facts of which a discovery is sought 
are admitted by the answer of the 
defendant, they will assist in the 
establishing the defence stated in 
the bill." Deas v. Harvie, 2 Barb. 
Ch. (N. Y.) 448, 447. 
Huntington vy. Saunders, 120 


57. 
U. 8S. 78, 7 SCt 356, 80 L. od. 680; 
General Film Co. v. Sampliner, 282 


Fed. 95, 146 CCA F 

58. Marsh v. Keith, 1 Dr. & Sm, 
$42, 62 Reprint 410, 

59. Bell v. Pomeroy, 3 TM, Cas, No. 
1,268, 4 McLean 67; Buckner vy, Fer- 
guson, 44 Miss, 677; Mann v. Bam- 


DISCOVERY 


Where discoy- 


berger, 4 Heisk, (Tenn,) 486; Linds- 
ley vy. James, 8 Coldw. (Tenn.) 477; 
Whitesides v, Latferty, 9 Humphr. 
(Tenn,) 27, 

60. Vaughan vy. Central Pac. R, 
Co., 28 F. Cas. No. 16,897; 4 Sawy. 
280; Lancey v. Randlett, 80 Me, 169, 
138 A 686, 6 AmSR 169; Larkey v, 
Gardner, 105 Va. 718, 64 SE 886. 

{a] In determining necessity of 
the discovery, the court may consider 
the complaint in the law action, and 
the contract on which it is based. 
Union Pac. R. Co. v. Pressed Steel 
Car Co., 240 Fed. 1865, 

61. U. S.—Bell v. Pomeroy, 8 F. 
Cas. No, 1,268, 4 McLean 67. 

Ala,—-Carmichael vy. Pond, 190 Ala. 
494, 67 S 884; Continental L. Ins. 
Co, v. Webb, 64 Ala. 688. 

Ga.—Marshall v. Riley, 7 Ga. 867. 

lll.—Robson v. Doyle, 191 Tll. 566, 
61 NH 485 [rev 94 Ill. A. 281]; Cham- 
bers v. Warren, 18 Ill, 821.° 
vr pig Na cae v. Wann, 8 Blackt, 


{fe 

Mass.—Peck -v. Ashley, 12  Mete. 
478; Clapp v. Shephard, 28 Pick. 228. 

N. J.—Metler v, Metler, 19 N. J. 
Wq. 457; Turner v, Dickerson, 9 N. J. 
Wq. 140; Howell v. Ashmore, 9 N. J. 
he 82, 57 AmD 3871. 


. Y.—Vance v, Andrews, 2 Barb. 
Ch. 870; March v. Davison, 9 Paige 
580; Many v. Beekman Iron Co., 9 


Paige 188; Atlantic Ins. Co. v. Lunar, 
1 Sandf, Ch. 91 [mod on other 
grounds 10 Paige 885], 

Pa.—Block v. Universal Ins. Co. 
16 Phila. 72; Peebles v. Boggs, 1 
Phila, 151, 

R. T.—Arnold v. Pawtuxet Valley 
Water Co,,,18 R. I. 189, 26 A 56, 19 
LRA 602, 

Ss. C.—Stacy v. Pearson, 24 S. C. 
Bq. 148. 

Va.—MeFarland vy, Hunter, 8 Leigh 
(86 Va.) 489. 

W. Va.—Wayland Oil, ete, Co. v. 
Rummel, 78 W. Va, 196, 88 SH 741, 
744 [cit Cye]; Thompson v. Whit- 
aker Iron Co., 41 W. Va. 574, 23 SH 
795; Russell v. Dickeschied, 24 
WwW. Va. 61. 

Eng.—Finch v. Finch, 2 Ves, 491, 
28 Reprint 315. 

62. U. S.—Brown v. Swann, 10 
Pet, 497, 9 Ta ed, 608; Russell v. 
Clark, 7 Cranch 69,8 TL. ed. 272; 
United Mach. Co, v. Winston Cig- 
arette Mach, Co,, 194 Fed, 947, 114 
CCA 688; Atwill v. Ferrett, 2 F. Cas. 
No, 640, 2 Blatehf, 89. 

Ala Cullman Property Co. v. 
HW. H. Hitt. Lumber Co., -77.S 674; 
Metcalf v, Clemmons, 76 S 9; Shelton 
v. Timmons, 189 Ala. 289, 66°58 9; 
H. WW. Mitt Lumber Co. v, Cullman 
Property Co,, 189 Ala, 18.66 S 720; 
King v. Livingston Mfr, Co,, 180 Ala, 
118, 60 S 148; Sloss-Sheffield Steel, 
ete,, Co. v, Maryland Casualty Co,, 
167 Ala. 567, 52 S 761; Townsend vy. 
Miles, 167 Ala, 614, 52 S 651; Pollak 
v, Claflin Co., 188 Ala. 644, 85 S 646; 
Dargin v. Hewlitt, 115 Ala, 510, 22 
S 128; Russell v. Garrett, 75 Ala. 
848; Shackelford v, Bankhead, 72 Ala, 
476; Sullivan v. Lawler, 72 Ala. 725 
Continental L. Ins. Co. 'v. Webb, 64 
Ala, 688; Guice v. Parker, 46 Ala. 
616; Dickinson v, Lewis, 84 Ala. 688; 
Crothers v. Lee, 29 Ala, 3887) Perrine 
v. Carlisle, 19 Ala, 686; Horton v. 
Moseley, 17° Ala. 794. 
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that the discovery of them is indispensible as 
proof.°° But according to the weight of authority, 
where the bill is for discovery only, it will be suffi- 
cient to show that the evidence sought to be ad- 
duced is material and will aid the complainant’s 
action or defense.*! 
for relief as well as discovery seeking to withdraw 
from a court of law a matter of strict legal cogni- 
zance, it must allege facts showing that the facts as 
to which a discovery is sought cannot be proved 
otherwise than by defendant’s answer.°2 
rule particularly applies where the bill in addition 


Where, however, the bill is 


And this 


Conn.—Skinner vy. Judson, 8 Conn. 
528, 21 AmD 691, 

D. C.—Curriden v. Middleton, 37 
pal 568; Plumb v. Bateman, 2 App. 


Ga,—Merchants’ Bank vy. Davis, 3 
Ga, 112; Vason v. Merchants’ Bank, 
2 Ga. 140, 

Tll.—Vennum v. Davis, 385 Ill. 568. 

Ind.—Williams v. Wann, 8 Blackf. 
HAL Coquillard v. Suydam, 8 Blackf. 


Ky.—Williams v. Fowler, 3 T. B. 
Mon. 316; Emerson v. Staton, 3 T. B. 
Mon. 116; Bullock vy. Boyd, 2 A. K. 
Marsh. 322. 

Me.—Lancy v. Randlett, 80 Me. 169, 
138 A 686, 6 AmSR 169, 
ede OU ar v. Palmer, 11 Gill & 


J. f 

Mass.—Ahrend vy. Odiorne, 118 
Mass. 261, 19 AmD 449, 

N. J.—Turner v, Dickinson, 9 N. J. 
Hq. 140, 

N. :Y.—March v. Davison, 9 Paige 
580; Leggett v. Postley, 2 Paige 599; 
Seymour v. Seymour, 4 Johns. Ch. 
409; McIntyre v. Mancius, 3 Johns. 
Ch, 45 [rev on other grounds 16 
Johns, 592), 


Pa.—Prudential Loan Soc. v. May- 
er, 25 Pa, Dist. 885. 

S. C—Stacy v. Pearson, 24S. Cc. 
Hq, 148. 

Va.—Laykey v. Gardner, 105° Va. 
718, 54 SH 886. 

W. Va.—Prewett v. Citizens’ Nat, 
Bank, 66 W. Va, 184, 66 SH 231, 185 
AmSR 1019; Dudley v. Niswander, 
65 W. Va, 461, 64 SH 745; Thompson 
v. Whitaker Iron Co., 41 W. Va. 574, 
28.SH 795, i 

See also supra § 6, 

[a] Sufficiency of allegations. — 
(1) “This is better done by the 
averment of facts which show it than 
by a statement of the mere conclu- 
ee the pleader to this effect.” 


H, . Hitt Lumber Co. vy. Cullman 
Property Co., 189 Ala. 18, 21, 66 8 
720. (2) A bill charging that plain- 


tiff placed money and other property 
in defendant's hands’ in trust for her 
benefit, that defendant accepted some 
money and property and made large 
profits therefrom by investing the 
same in lands and negroes, and that 
tthe particular price of the lands so 
purchased as well as the names and 
numbers of the negroes and other 
property purchased and the amount 
thereof defendant fraudulently and 
in bad faith withheld from complain- 
ant and,/concealed it under his own 
name, alleged facts sufficient to give 
equity jurisdiction of the suit against 
the trustee, as it appeared from the 
facts alleged that a discovery from 
defendant was necessary to enable 
complainant to obtain a decree, al- 
though the necessity for such dis- 
covery was not expressly alleged. 
Keaton v. Greenwood, 8 Ga, 97. (8) 
A bill in equity by a corporation 
which alleged that defendants, while 
acting as its directors and managers 
had negligently, wrongfully and un- 
lawfully permitted the books of the 
corporation to be improperly kept 
and allowed false and fictitious en- 
tries to be made therein and had 
also caused or permitted the books 
to be rewritten so that it was im- 
possible for the complainant to trace 
the connection of each individual de- 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-25] 


to seeking discovery asks an injunction to stay the 
The necessity for discovery 
relates, of course, only to plaintiff’s case; there can 
be no necessity for him to pry into defendant’s 


proceedings at law.®%* 


case.** 


[§ 22] 


sought.®® 


knowledge.** 


[§ 23] 


plication in his bill.®® 


fendant with various transactions of 
the complainant was sufficient to sus- 
tain a prayer for discovery and ac- 
counting. Prudential Loan Soc. v. 
25 Pa. Dist. 885. 

Brown v. Swann, 10 Pet. 
(U:'S.) 497, 9 L. ed. 508; Vance’ v. 
Andrews, 2 Barb. Ch. (N. Y.) 3870; 
Duval v. Ross, 2 Munf. (16 Va.) 290. 

64. See supra § 4. 

65. U. S.—Oro Water, 
Oroville, 162 Fed. 975. 

Ala.—Horton v. Moseley, 17 Ala. 
on Lucas v. Darien Bank, 2 Stew. 


etc., Co. v. 


nee .—Powell v. Chamberlain, 22 Ga. 

ill.—Primmer v. Patten, 32 Til. 528. 

N. Y.—Gelston v, Marshall, 6 How 
Pr 398; McIntyre v. Mancius, 16 
Johns. 592: Newkerk v. Willett, 2 
Johns. Cas. 418, 2 Cai. Cas. 296; Deas 
v. Harvie, 2 Barb. Ch. 448; Lane v. 
Stebbins, 9 Paige 622. 

N. C.—Hough v. Martin, 22 N. C. 
379, 84 AmD 403. 

Or.—State v. Security Sav. Co., 28 
Or, 410, 43 P 162. 

Pa.—Dull v. Amies, 2 Miles 134. 


Tenn.—French v. Rainey, 2 Tenn. 
Ch. 640. 
Eng.—Faulder v; Stuart, 11 Ves. 


Jr. 296, 82 Reprint 1102; Ware v. 
Polhill, 11 ‘Ves. Jr. 257, 32 Reprint 
1087; Courthope v. Mapplesden, 10 
Ves. Jr. 290, 82 Reprint 856; Muckles- 
ton v. Brown, 6 Ves. Jr. 62, 31 Re- 
print 934; Frietas v. Dos Santos, 1 
Y. & J. 574, 148 Reprint 800. 

[a] Ilustration—Where the dis- 
covery of details is sought in a bill 
to surcharge a stated or settled ac- 
count, each item must be set out in 
the bill, otherwise it will be held 
a fishing bill. French v. Rainey, 2 
Tenn. Ch. 640. 

66. Lewis v. Shainwald, 48 Fed. 
492, 7 Sawy. 403; Moore v. Alabama 
Nat. Bank, 120: Ala, 89, 23S 8812; 
Drennen v. Alabama Nat. Bank, 117 
Ala. 320, 23 S 9°71; Robinson v. 
Strauther, 106 Miss. 754, 64 S 724. 

[a] MTlustrations.—(1) Where the 
assignee of a judgment creditor files 
a bill for discovery, averring his 
title, the issue of execution, and re- 
turn nulla bona, and charging that 
the debtor has no visible means, sub- 
ject to legal process of value suffl- 
cient to pay the judgment, but that 
he has property or interest in prop- 
erty, real or personal, or money or 
effects or choses in action, subject to 
the payment of such judgment, but 
the kind and description of the prop- 
erty and how it is held are kept 
concealed, and are unknown to com- 
plainant, the bill is sufficient as 
against demurrer upon the ground 
that the allegation is not sufficiently 
specific. Drennen v. Alabama Nat. 
Bank, 117 Ala. 320, 23 S 71 [foll 


Y. as 


(6) Statement of Facts Sought to Be 
Discovered. The bill must set forth with particular- 
ity the matters with reference to which discovery is 
Greater particularity than the eireum- 
stances of the case permit is not required,®® and un- 
certainty is not fatal where the discovery sought is 
of facts alleged to be entirely within defendant’s 


(7) Diligence in Seeking Information. 
The bill must show diligence on the part of the com- 
plainant to secure the information sought.%* 
it has been held that if a complainant wishes to 
protect himself against costs on a bill for discov- 
ery, he must first apply to defendant for the de- 
sired information or to admit the facts of which 
discovery is sought and he should set out sueh ap- 
But where the bill is for 


DISCOVERY 


[§ 24] 


swer under oath 


Thus 


will lie.“ 


defendant must 


Moore v. Alabama Nat. Bank, 120 
Ala. 89, 28 S 8381]. (2) A bill alleg- 
ing that complainant delivered prop- 
erty to defendant’s intestate for in- 
vestment for her benefit and to ac- 
count to her, that the intestate has 
never accounted, that complainant 
cannot describe the property in which 
she has an interest, and praying for 
an inspection of papers and for dis- 
covery, states a cause of action for 
discovery. Robinson v. Strauther, 
106 Miss. 754, 64 S 724. (3) A bill 
set forth recovery of judgment 
against defendant, issue of execution, 
and return of nulla bona, and alleged 
that while the action was pending 
defendant sold property to_ the 
amount of twenty thousand dollars, 
and, after judgment rendered, trans~ 
ferred some of his property and se- 
ereted the remainder, that he had 
property to the value of ninety 
thousand dollars, which complainant 
was unable to reach by execution, 
that he intended and was about to 
convert all his property into money 
and to depart, taking it with him 
beyond the. jurisdiction of the court, 
and that these steps were committed 
to place his property out of the reach 
of execution. It was held that these 
allegations entitled complainant to 
a discovery. Lewis v. Shainwald, 48 
Fed. 492, 7 Sawy. 403. 

67. Bennett v. Woolfolk, 15 Ga. 
ach Watson v. Murray, 23 N. J. Eq. 
0 


68. Ala,—Cullman Property Co. v. 
Boe erect ~ umber Co: 77" Si 5 74s 
ee v. Pennington, 185 Ala. 53, 64 


Ark.—Hill v. Cawthon, 15 Ark. 29. 
Ind.—Noble v. Tillotson, 2 Ind. 553; 
Bush v. Mahon, 2 Ind, 44. 
Bent .—Gentry v. Thornberry, 3 Dana 
Miss.—Northrop v. Flaig, 57 Miss. 


754. 
Mo.—Price v. Cannon, 8 Mo, 4538. 
Y.—Cowman y. Kingsland, 4 
Baw. 627. 
Pa.—Taylor, etc., Coal, etc., Co. v. 


Hartman, 222 Pa. 172, 70 A 1001. 

Tenn.—Whitesides v. Lafferty, 9 
Humphr, 27. 

[a] Rule applied.—(1) A bill for 
discovery as to the purchase price 
received by defendant for land in 
which complainant claimed to have 
an interest was not sufficient where 
no attempt to obtain this information 
from the parties to the deeds was 
shown to have been made, the mere 
fact that the deeds did not recite 
the actual consideration not author- 
izing the bill. Gayle v. Pennington, 
185 Ala. 53, 64 S 572. (2) On an 
appeal from a justice of the peace, 
a party who has not interrogated his 
adversary before the justice cannot 
maintain a bill of discovery to ascer- 


[18C.J.] 1069 


both relief and discovery, and is supported by an 
independent equity, a preliminary demand upon the 
adverse party is not necessary.”? 
(8) Interrogatories. 
in equity who submits to answer must answer fully, 
in order to sift defendant’s conscience and to pre- 
vent evasions, it is customary, where discovery is 
sought, to insert specifie interrogatories in the bill, 
and defendant is required to answer them. 
practice in this respect is considered elsewhere.” 

[§ 25] d. Waiving Answer under Oath. An- 


While a defendant 


The 


being of the essence of discovery, a 


bill which waives answer under oath does not in 
legal contemplation seek discovery,’? and therefore 
a bill for discovery only which waives answer under 
oath is demurrable.’® But if defendant answers, he 
must answer fully, and exceptions for insufficiency 
Where the bill is one for both relief and 
discovery, a waiver of answer under oath is a waiver 
of the right to discovery, and an answer giving dis- 
covery cannot be compelled.”® 


In such eases, while 
answer sufficiently to make an. is- 


Noble v. 
Tillotson, 2 Ind. 553. 

69. ‘King v. Clark, 3 Paige (N. Y.) 
76. See also Taylor, etc., Coal, etc., 
Co. v. Hartman, 222 Pa. 172, 70 A 1001 
(where the court said that if plain- 
tiff desired further information of 
the matters sought to be discovered 
it should have asked for it, and until 
it had been asked and_ refused, 
it was not in a position to maintain 
its bill). 

70. Chrichton v. Hayles, 176 Ala. 
2238, 57 S 696 (complicated actount- 


See Equity [16 Cyc 223, 302- 


72. OU. S.—Colonial, etce., Mortg. 
ey v. Hutchinson Mortg. Co., 44 Fed. 


tain the facts from him. 


Ala.—Tutwiler v. meigse cis Coal, 
etc., Co., 89 Ala. 391, 7. S 39 
soil —Stettauer v. Dwight, B4 Til. A, 


R, I.—McCulla v. Beadleston, 17 
RivT* 20). 20° A Ts 

Va.—Roanoke, etc., R. Co. v. Hicks, 
peed 510, 32 SE 295 


. Va.—Munson v, German-Amer- 
{ean F. Ins, Co., 55 W. Va. 428, 47 
SE 160. 

73. U.: S.—Huntington v. Saun- 


ders, 120 U. S. 78, 7 SCt 256, 30 L, ‘ed. 
580; Calahan vy. Holland- Cook Mfg. 
Co., 201 Fed. 607; Utah Constr. Co, 
v.' Montana R. Co., 145 Fed. 981; 
Tillinghast v. Chace, 121 Fed. 435; 
Manchester F. Assur. Co. v. Stock- 
ton Combined Harvester, etc., Works, 
88 Fed. 378. 


Ala. noe v. Bates, 98 Ala. 
621,13 S 5 

Tll ae faee T. Hair Co. v. Daily, 
161 Ill. 879, 43 NE 1096. 


Mass.—Badger v. McNamara, 123 
it 117; Ward v. Peck, 114 Mass. 

Mich.—Patek v. Patek, 166 Mich. 
446, 181 NW 1101, 85 LRANS 461; 
Torrent v. Rodgers, 39 Mich. 85. . 

N. J.—Streeter v. Braman, 76 N. J. 
Eq. 871, 74 A 659; Somerset Bank v. 
Veghte,” 42 N. J. Eq. 89, 6 A 278, 

R. I.—Starkweather v. Williams, 21 
R. TI. 55, 41 A 1008; Harrington v. 
Harrington, 15 R. I, 341,°6 A 602; 

Tenn.—Markham v. Townshend, 2 
Tenn. Ch. 713. 

74, Victor G. Bloede Co, v. Carter, 
148 Fed. 127 (where, however, the 
court refused to compel answers to 
interrogatories). 

75. Huntington v. Saunders, 120 
U.. §..78, -% SCt 856, 30°. ‘ed. 680; 
Calahan v. Holland-Cook Mfg. Co., 
201 Fed. 607; Gorham Mfg. Co. v. 
Weintraub, 180 Fed. 639; Victor G. 
Bloede Co. v. Carter, 148 Fed, 127; 
McFarland v. State Sav. Bank, 132 
Fed. 399; Tillinghast v. Chace, 121 
Fed. 485; Excelsior Wooden, Pipe Co. 
v. Seattle, 117 Fed. 140, 55 CCA 156; 
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sue,’® the answer is not evidence, but a mere plead- 
ing *? which cannot be excepted to for insufficiency 
Nevertheless it has 
often been held that where a case is made for re- 
lief and discovery, a discovery will be compelled, al- 
though answer under oath is waived.*® 
t rules affecting the 
question is a partial explanation of this conflict of 
decision,®° and in this connection is reiterated the 
familiar rule that where a defendant submits to [§ 
answer, he must answer fully,®! with the corollary 
that the answer may be excepted to for insuifficieney, 
notwithstanding waiver of answer under oath. The 
application of these rules to corporations, which an- 
swer under seal and not under oath, has already 


as to the discovery afforded.‘$ 


ence of local statutes and court 


been shown.’* 


[§ 26] e. Prayer. 


not properly pray for relief.S5 


A bill purely for discovery 
should pray only for process of subpena to compel 
defendant to appear and answer the bill,S* and ecan- 
It may, 


DISCOVERY 


tion.S$ 


The exist- 


[$§ 25-27 


discovery sought,S* as for example a stay of pro- 
ceedings at law until the discovery is made.S* 
Whether a bill prays relief is a matter of construe- 
If any relief whatever is prayed against a 
party joined only for discovery, it is a bill for re- 
lief against him, and he may answer making a full 
defense to it as such.S® 
dental discovery pray for the relief and process in 
the usual form.°*° 

27] £f. Verification. 
rules prevailing in some jurisdictions, 
covery must be veritied.® 
has no application to the ordinary bill for discov- 
ery and reliet.?* 
rule, neither a bill of discovery,’ nor a bill for dis- 


Bills for relief and inei- 


Under statutes or court 
bills of dis- 
But such requirement 


In the absence of such statute or 


covery and relief,®* need be verified, except in ac- 


ing.® 


however, 


pray for such relief as is merely incidental to the 


Congdon v. Aylsworth, 16 R. I. 281, 
18 A 247; Harrington v. Harrington, 

15 R. I. 341, 5 A 502. 
76. Payne v. Berry, 3 Tenn,.. Ch. 
Bank vy. 


154. 

77. Georgetown Union 
Geary, 5 Pet. (U. S.) 99, 8 L. ed. 60; 
Tillinghast v. Chace, 121 Fed. 435; 
Watts,v. Eufaula Nat. Bank, 76 Ala. 
474; Zelnicker v. Brigham, ete, Co., 
74 Ala. 598; Harrington v. Harring- 
ton, 15 R. I. 341, 5 A 502. 

78. Calahan v. Holland-Cook Mfg. 
Co., 201 Fed. 607: McFarland v. State 
Sav. Bank, 132 Fed. 399; Tillinghast 
vy. Chace, 121 Fed. 485; Payne v. 
Berry, 3 Tenn. Ch. 154. 

79. U. S—Utah Constn Coa wv 
Montana R. Co., 145 Fed. 981; Uhl- 
mann v. Arnholt, ete, Brewing Co., 
41 Fed. 3€9. 

Ala—Guir Compress Co. vy. 
Cotton Co., 157 Ala. 32, 47 S 
Palliser v. Home Tel. Co., 
440, 44 S 575; Bromberg v. 
98 Ala. 621, 13 S 557. 

Tll—James T. Hair Co, v. Daily, 
161 Ill. 379, 48 NE 1096; Millard v. 
Millard, 123 Tll A, 264 But see 
Stettauer v. Dwight, 54 Ill. A. 194. 

Mich.—Patek v. Patek, 166 Mich. 
446; 131 NW 1101, 35 LRANS 461. 

N. J.—Manley v. Mickle, 55 N. J. 
Eq. 563, 37 A 738. 

fa] Effect of unsworn answers.— 
“Of course discovery in an unsworn 
answer is not available collaterally, 
but as an admission in a pleading it 
may. be useful to a complainant in 
a pending cause, and there is no 
sound reason for denying the right 
to demand it. Indeed every answer 
implies some sort of discovery, even 
if ony by way of admission of the 
allegations of the bill, and the de- 
cisions of this state abundantly_rec- 
ognize its evidential force in favor 
of a complainant. Reed v. Cumber- 
land, ete., Ins. Co., 36 N. J. Eq. 393; 
Symmes v. Strong, 28 N. J. Eq. 131; 
Walker v. Hill, 22 N. J..Eq, 513, 519; 
Hyer v. Little, "30 N. J. Hq. 448, a 
ease decided by this court.” ey 
a Mickie, 55 N. J. Eq. 563, 567, 37 A 

80. See statutes and court rules. 
See also Manley v. Mickle, 55 N. J. 
Eq. 563, 37 A 738 (reviewing cases). 

81. Continental Nat. Bank Vv. 
Heilman, 66 Fed. 184. See also 
Equity [16 Cye 302]. 

$2. National Hollow Brake Beam 
Co. v. Interchangeable Brake Beam 
Co., 83 Fed. 26; Reed v. Cumberland, 
etc, Ins. Co., 36. N. J._Eq. 393. See 
James T. Hair Co. v. Daily, 161 I. 
379, 384, 43 NE 1096 (where the 
eourt said: “Under the practice in 
chancery, at common law exceptions 
would not lie to an answer not un- 
der oath. It was to this rule the 


Jones 

251; 
152 Ala. 
Bates, 


court had reference when Goodwin 


v. Bishop, 145 Tl, 421, 34 NE 47; 
Mix v. Peo, 116 Ill, 265, 4 NE 783, 
and Brown vy. Scottish-American 


Morts. Co., 110 Ill, 285, were decided, 
In none of those cases was the stat- 
ute referred to or its provisions dis- 
cussed’), 

83. See supra § 10. 

84 McIntyre v. Union College, 6 
Paige (N. ¥) 239. 

85. U. S—Cassatt v. Mitchell 
Coal, ete., Co., 150 Fed. 32, $1 CCA 
80, 10 LRANS 99. 

Ark.—Field v. Pope, 5 Ark, 66. 

Me.—Dinsmore vy. Crossman, 53 Me. 


441. 
Miss.—Kearny v. Jeffries, 48 Miss. 
43. 
sored —Little v. Cooper, 10 N. J. 
iQ. 273 

Ne, Xs —McIntyre v. Union College, 
6 Paige 239; Schroeppel v, Redfield, 
5 Paige 245. 


Or.—-State v. Security Sav. Co., 28 
Or. 410, 43 P 162, 

Va.—MeFarland v. Hunter, § Leigh 
(35 Nas 489, 

Ww. Va.—Bskridge v. Thomas, 79 
W. Va.822, 91 SE 7, LRAI918C,. 769. 
See also supra § 3. 
Pes Kearny v. Jeffries, 48 Miss. 
o . 

87. Ark—Field v. Pope, 5 Ark. 66. 
eee ee v. Doig, 18 Fla. 
$i gitar: .—Kearny v. Jeffries, 48 Miss, 


Co., 28 
Or. as 43 P 162. 

w. MPR cat: v. Thomas, 79 
W. Va. 322, 91 SE 7, LRAI918C 769; 
Russell v. Dickeschied, 24 W. Va. 61, 

88. Schroeppel v. Redfield, 5 Paige 
CN. UY.) 245, 248 (holding that the 
words, in a prayer for process, ‘to 
abide the further order and decree 
of the court,” instead of “to abide 
the further order and direction of 
the court” did not make the bill one 
for relief, where no general or par- 
ticular relief was otherwise prayed), 

{a] A prayer for such other re- 
lief as complainant may be entitled 
to in a pure bill for discovery does 
not change its character as_ such. 
Hodgens v. Scott, 2 Molloy 436. 

89. McIntyre v. Union College, 6 
Paige (N. Y.) 289. 

90. See Equity [16 Cye 224-226). 

91. See statutes and court rules; 
and Burke v. Morris,. 121 Ala, 126, 
25 S 759; Bromberg v. Bates, 98 Ala. 
621, 18 S 557; Sweetzer aS Buchanan, 
94 Ala, 574, 10 S 652; Lawson y, 
Warren, 89 Ala, 584, 8 S 141; Veeder 
v. Moritz, 9 Paige (N. Y.) S71 Chold- 
ing verification on information and 
belief sufficient). 

92. Shelton v. Timmons, 189 Ala, 
289, 66 S 9; Sloss-Sheffield Steel, eta, 


Or.—State v. Security Sav. 


cordance with the ordinary rules of equity plead- 
These rules require the bill to be sworn to 
where the equity of the bill rests solely upon dis- 
covery,°® or where it is to be used in support of an 


Co. v. Maryland Casualty Co., 167 
Ala, 557, 52 S 761; Montgomery. Tron 
Works vy. Capital City Ins, Co. 187 
Ala, 184, 84 S 210; Plaster v. 'Thorne- 
Franklin Shoe Co., 128 Ala. 360, 26 
S_ 225; Burke v. Morris, 121 Ala, 126, 
25 S 759; Bromberg v, Bates, 98 Ala, 


621, 18 S 557; Dinsmore vy. Cross- 
man, 53 Me. 441; Hilton v. Lothrop, 
46 Me. 297, 

93. Ind—Owsley v. Barbour, 4 
Ind. 584. 

Miss.—Buckner vy. Ferguson, 44 
Miss. 677. 

N. Y.—Laight v. Morgan, 1 Torus: 
Cas, 429, 2 Cai. Cas. 844. 


Pa—MeCanles v. Coolbaugh, ‘y 4! Fa 
ere. 
S. 1S Rb ep te v. Sutton, 10 S.C 


ween 
‘4 enn.—Parsons ¥. Wilson, 2 Overt, 

38 Shelton v. Timmons, 189 Ala, 
289, 66 S 9; Montgomery Iron Works 
Vv. Capital dity Ins, Co, 187 Ala. 184, 
84 S 210; Plaster v. Thorne-Rranklin 
Shoe Co, 128 Ala. $60, 26 8 825; 
Dinsmore v. Crossman, 538 Me. 441: 
Hilton wv. Lothrop, 46 Me, 297; Car 
man v. Hurd, 1 Pinn, (Wis.) 619, 

95. Verification of bills generally 
see Equity [16 Cye 866]. 

fal] fication on belief is suf- 
ficient to authorise an order for dis- 
covery, but is insufficient for an or- 
der for equitable relief. Barr v. 
Wenenoss, 3 N. J. Eq. 661, 87 A 184, 

96. S——-Holmes. v. Sherwood, 
16 Fed, 725, 38 McCrary 405, 

Ala, — shelton v. Timmons, 189 Ala, 
289, 66 S oe Lawson v. Warren, 89 
Ala. 584, 8eS 141, 

Ky.—Munday v. Shatwell, Litt, Sel. 
one 873. 

Ni? Ee —Laight v. Morgan 1 Johns. 
Cas. 429, 2 Cai Cas. 844 
8. Seyi oran v. Sutton, 10 S.C. 


B 

Yale Recovery on lost, destroyed, 
or suppressed instrument. — (1) 
Where resort is had to a court of 
equity instead of a court of law, 
upon the 4 AL that the writings 
upon which the action is founded 
have been lost, destroyed, or sup- 
pressed, it is necessary to annex to 
the bill an affidavit that such instru- 
ments are not in the oustody or 
ower of the complainant, and that 
ne does not know where they are, 
unless in the hands of defendant, 
Findlay. v. Hinde, 1 Pet. (CU. S.) 241 
7 od, 128; Holmes v. Sherwood, 
16 Fed. 725, McCrary. 405; Calvert 
v. Nichols, 8 B. Mon. (Ky.)_ 264; Lins 
confelter v. Kelly, J. J. Marsh. 
&y ee LeRoy v. Servis, 1 Johns 
as. (N. ¥.) 417, 1 Cat .Cas, Th, 2 
Cai. Cas. 175 (verification by one com. 
ylainant sufficient); Livingston. vw. 
aivingston, 4 Johns, Ch, (N. Y,) 294; 


& 
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§§ 27-30] 


application for interlocutory relief,°’ as where a 
stay of proceedings pending discovery is sought.%® 

[§ 28] g. Multifariousness. A plaintiff cannot 
by one bill obtain specifie relief and also discovery in 
matter distinct from such specific relief.°® Nor can 
separate suits at law be embraced in the same bill 
for discovery of evidence. : 

[§ 29] h. Amendment. A bill for discovery 
only cannot be amended by adding new parties plain- 
tiff,? even before an answer is filed to the original 
bill. And according to some decisions it cannot 
be amended by adding a prayer for relief, either 
before or after answer filed,* and especially on the 
final hearing. In some cases, however, such an 
amendment has been permitted.® Where there is a 
mere clerical mistake in a bill, the court will per- 
mit it to be corrected instanter unless defendant is 
misled by it.7 But a bill for discovery and relief 
may be amended by striking out the prayer for re- 
lief.8 In some jurisdictions by statute discovery 
may be waived by amendment at any time before an- 
swer is filed,® but not after.1° Where an injunction 
is dissolved upon the coming in of answers, the bill 
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| cannot be amended ora supplemental bill filed.1* 


[§ 30] 2. Demurrer !2—a. In General. Where-a 
bill seeks discovery of matter which defendant is 
not obliged: to answer, he may take advantage of 
it by demurrer? The usual grounds for which 
demurrer will lie to a bill for discovery are: Failure 
to allege that an action at law is pending or in con- 
templation ;** failure to allege the nature of the suit 
or defense in aid of which the bill is brought3?® fail- 
ure to show that plaintiff has a right of action or 
defense at law;?° failure of. the bill to state the 
subject matter of the facts sought to be inquired 
into;* that the case made by the bill is not one of 
whieh a court of equity will assume jurisdiction ;"* 
that the suit for which discovery is sought is not of 
a purely civil nature;"® that the bill seeks a discov- 
ery in support of an ’ action which is against public 
policy,*° or seeks discovery of matters relating to 
defendant’s title,?+ or seeks to discover matters 
which if established would subject defendant to a 
forfeiture or penalty,?? or would tend to incrimi- 
nate him;’* that the bill seeks discovery of priv- 


Parsons v. Wilson, 2 Overt. (Tenn.) 
260. Contra Cabell v. Megginson, 6 
Munf. (20 Va.) 202. (2) This rule 
does not apply to a case where de- 
fendants are severally called upon 
by the bill to answer whether they 
executed a bond or instrument in 
writing or print by which they re- 
ceived and became the owners of 
shares of stock of a corporation, and 
whether they received certificates of 
such shares or not. Holmes v. Sher- 
wood, supra. (3) Nor does the rule 
apply where complainant seeks no 
relief upon the lost instrument, but 
only discovery. Laight v. Morgan, 1 


Johns. Cas. (N. Y.) 429, 2 Cai. Cas. 
344; Parson v. Wilson, 2 Overt. 
(Tenn.) 260. 


97. See Equity [16 Cye 367]. 

98. Owsley v. Barbour, 4 Ind. 584; 
Appleyard v. Seton, 16 Ves. Jr. 223, 
83 Reprint 968. But see Harrington 
v. Harrington, 15 R. I. 341, 5 A 502 
(holding that the bill need- not be 
verified because under the practice 
no stay will be granted ex parte 
without proof). 

99. Wood v. Hitchings, 3 Beav. 
504, 48 HngCh 504, 49 Reprint 198. 
2 McDougald v. Maddox, 17 Ga. 

2. Cholmondeley v. Clinton, 2 
Meriv. 171, 35 Reprint 905. 

3. Southhampton Boat, ete., Co. v. 
Rawlins, 10 Jur. N. S. 11 8. 

4 Parker v. Ford, 1 Coll. 506, 28 
EngCh 506, 63 Reprint 520; Butter- 
worth v. Bailey, 15 Ves. Jr. "358, 363, 
33 Reprint 789 (where Lord Eldon 
said: “If the Plaintiff has his choice, 
whether he will begin with a Bill 
for Discovery, or for Relief, some 
remarkable degree of convenience 
ought to appear, before the Court 
would agree to change the practice. 
There may be cases, it is true, where 
the answer might furnish ground for 
supposing, that the relief was in 
Equity, not in Law; but that must 
be the subject of a special applica- 
tion; not a motion of course; and 
then I should be disposed to infer 
from the whole course of practice, 
that even in those special cases it 
would be better to direct the Plain- 
tiff to pay the costs, and bring a 


new Bill’). 

5. Livingston v. Hayes, 43 Mich. 
129, 5 NW 78. 

6. Perkins v. Hendryx, 31 Fed. 


; Hildyard y. Cressy, 3 Atk. 303, 
26 Reprint 976; Parker v. Dee, 2 Ch. 
Cas, 200, 22 Reprint 910; Crow v. 
Tyrell, 2 Madd. 396, 56 Reprint 381; 
Lousada v. Templer, 2 Russ. 561, 3 
EngCh 561, 388 Reprint 446; Des- 
borough v. Curlewis, 3 Y. & C. Exch. 
175, 160 Reprint 662. 

7. Howell v. Ashmore, 9 N. J. Haq. 


82, 57 AmD’ 371. 

8. Lancy v. Randlett, 80 Me. 169, 
13 A 686, 6 AmSR 169; Gurish v. 
Donovan, 2 Atk. 166, 428, 26 Reprint 
504, Barn. Ch. 428, 27 Reprint 706. 

[al Thus where plaintiffs ask to 
be confirmed in their title to land, 
clouded by the loss of their title deed 
prior to its record, and the bill is 
insufficient for want of equity, in 
that it fails to allege that the loss 
was not occasioned by  plaintiff’s 
fault or that respondents were re- 
sponsible therefor, the bill may be 
amended on such terms as the court 
may think just. Lancy v. Randlett, 
80 Me. 169, 13 A 686, 6 AmSR 169. 

9. Merchants’, etc., Nat. Bank v. 
Masonic Hall, 65 Ga. 603. 

10. Allen v. Woodson, 50 Ga. 53. 

11. Yates v. Monroe, 13 Ill. 212. 

12. Demurrers in equity generally 
see Equity [16 Cyc 261]. 

13. Selby v. Selby, 4 Bro. Ch. 11, 
29 Reprint 752. 

14, Mass.—Pease v. Pease, 8 Metc. 
395; Fiske v. Slack, 21 Pick. 361. 

Miss.—Buckner v. Ferguson, 44 
Miss. 677. 

N. J.—United New Jersey R., etc., 
Co. v. Hoppock, 28 N. J. Eq. 261. 

Pa.—Collom v. Francis, 1 Pars. Eq. 
Cas., 627. 

Eng.—Cardale v. Watkins, 5 Madd. 
18, 56 Reprint 801. 

See also supra §§ 4, 17. 

15. Lucas v. Darien Bank, 2 Stew. 
(Ala.) 280; McIntyre v. Mancius, 3 
Johns. Ch. (N. Y.) 45 [rev on other 
grounds 16 Johns. 592]; Nicholson v. 
Pattison, 1 Vern. Ch. 310, 23 Reprint 
489; London v. Levy, 8 Ves. Jr. 398, 
382 Reprint 408. See also supra § 18. 

16. Kensington v. Mansell, 13 Ves. 
Jr. 240, 33 Reprint 284; Debigge v. 
Howe [cit Rondeau v. Wyatt, 3 Bro. 
Ch. 154, 155, 29 Reprint 462]. See 
also supra § 18. 

17. McCartney v. Fletcher, 10 App. 
(D. C.) 572; Lane v. Stebbins, 9 Paige 
(N. Y.) 622; Dull v. Amies, 2 Miles 
(Pa.). 134. See also supra § 22 

18. Cooper Eq. Pl. §§ 187— 190; 2 
Fear. Eq. Jur. § 1489; Story Eq. Pl. 


19. Atty.-Gen. v. Reynolds, 1 Eq. 
Cas. Abr. 131, 21 Reprint 986; Mon- 
tague v. Dudman, 2 Ves. 396, 28 Re- 
print 253. 

[a] Reason for rule.—A court of 
equity does not exercise its jurisdic- 
tion to compel a discovery in aid of 
a criminal proceeding or of a pro- 
ceeding of a criminal nature. Mon- 
tague v. Dudman, 2 Ves. 396, 28 Re- 
print 253. 

20. King v. Burr, 3 Meriv. 693, 36 
Reprint 266. 

21. Lowther v. Troy, 1 Reg. L. & 
S. 192; Loker v. Rolle, 3.Ves. Jr.. 4, 


30 Reprint 863; Ivy v. Kekewick, 2 
Ves. Jr. 679, 30 Reprint 839. See 
also supra § 4. 

aa U. S.—Daisley v. Dun, 98 Fed. 


N. Y.—March vy. Davison, 9 Paige 
580; Robinson vy. Smith, 3 Paige 222, 
24 AmD 212. 

Pa.—Sheip Mfg. Co. v. McConnell, 
17 Pa. Dist. 749, 35 Pa. Co. 194. 

Va.—Northwestern Bank v. Nelson, 
1 Gratt. (42 Va.) 108. 

Eng.—London v. Ainsley, 1 Anstr. 
158, 145 Reprint 831; Chauncey v. Ta- 
hourden, 2 Atk. 392 26 Reprint 637; 
Chambers v. Thompson, 4 Bro. Ch. 
433, 28 Reprint 975; Wallis v. Port- 
land, 8 Bro. P. C. 161, 3 Reprint 508; 
Atty. -Gen. v. Vincent, Bunb. 192, 145 
Reprint 644; Talbot v. Smith, 1 
Ridgw. L. & S. 360; Hincks v. Nel- 
thorpe, 1 Vern. Ch. 204, 23 Reprint 
414; Chetwynd v. Lindon, 2 Ves. 450, 
28 "Reprint 288; Hast India Co. v. 
Campbell, 1 Ves. 246, 27 Reprint 1010; 
Uxbridge v. Staveland, 1 Ves. 56, 27 
Reprint 888; Cousins v. Smith, 13 
Ves. Jr. 542, 33 Reprint 397; Franco 
Me erat 3 Ves. Jr. 368, 30 Reprint 

See also infra § 41.. 

23. U. S.—Daisley v. Dun, 98 Fed. 


497. 
Ky.—Meres vy. Christman, 7 B. 
Mon. 422, 
1 Cush. 


Mass en Adams v. Porter, 
i 


N. H.—Noyes v. Thorpe, 73 N. H. 
481, 62 A 787, 12 LRANS 6386. 

N. J.—Black v. Black, 26 N. J. Eq. 
ca [aff 27 N. J. Eq. 664]. 

Y.—March vy. Devison, 9 Paige 
580. Robinson v Smith, 3 Paige 222. 

Va.—Northwestern Bank vy. Nelson, 
1 Gratt. (42 Va.) 108. 

Eng.—Selby v. Crew, 2 Anstr. 504, 
145 Reprint 806; Oliver v. Haywood, 
1 Anstr. 82, 145 Reprint 949; Chaun- 
cey v. Tahourden, 2 Atk. 392, 26 Re- 
print 637; Wallis v. Portland, 8 Bro. 
P. C. 161, 3 Reprint 588, 3 Ves. Jr. 
494, 30 Reprint 1123; Glynn v. Hous- 
ton, 1 Keen 329, 15 EngCh 329, 48 
Reprint 333; Fleming v. St. John, 2 
Sim. 181, .2 EngCh 182, 57 Reprint 
757; Paxton v. Douglas, 19 Ves. Jr. 
225, 34 Reprint 502; Cartwright v. 
Green, 8 Ves. Jr. 405, 32 Reprint 412. 

See also infra § 41. 

[a] Libelous article—A bill for 
discovery of an_ original libelous 
article published by defendant in a 
newspaper and the names of the per- 
son who dictated the articJe to de- 
fendant and procured him to publish 
it was demurrable as calling on de- 
fendant to disclose matter tending to 
incriminate him. Noyes v. Thorpe, 
ia H. 481, 62 A 787, 12 LRANS 
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ileged matter,24 or shows that the claim is barred 
by the statute of limitations,?®° or that the discov- 
ery sought is immaterial.2® The fact that the bill 
makes a person a party who is not a party to the 
action at law has generally been held sufficient 
ground of demurrer,?* although it has been held that 
where a defendant in a suit at law files a bill for 
discovery against plaintiff and others not parties to 
the aétion, but whom he claims have an interest in 
the suit, such parties cannot protect themselves from 
a discovery by demurrer but must disclaim or an- 
swer.?§ 

[§ 31] b. Sufficiency and Effect. Where a de- 
murrer is upon the ground that the facts sought to 
be discovered are not material, the immateriality 
of the discovery must clearly appear or the de- 
murrer will be overruled.2® A demurrer on the 
ground that the discovery relates to matters, which 
if established would subject defendant to a penalty, 
will not be sustained unless defendant shows in 
what way he would incur a penalty as a result of 
the discovery.°° A demurrer to discovery on the 
ground that the answer would incriminate defend- 
ant does not operate as an admission of the fact 
sought to be proved.*+ A demurrer to a bill for dis- 
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covery in aid of proceedings at law, where the bill 
charges that plaintiff cannot procure proof so as to 
proceed at law, admits the fact of the inability of 
plaintiff to procure proofs? Where the bill is for 
discovery alone, a general demurrer to the whole 
bill will be overruled if plaintiff is entitled to a 
discovery of any part;°* the demurrer must specify 
and be limited to only the objectionable part.S* Ac- 
cording to the English rule, if a bill for discovery 
prays relief, a demurrer lies to the whole bill;°> but 
according to the American rule, if a bill for discov- 
ery and relief contains matter proper for one and 
not for the other, defendant should answer the 
proper and demur to the improper matter; a de- 
murrer to the whole of the bill must be overruled ;°6 
and the former English rule was to like effect.37 
Where a bill seeks discovery and relief, a general 
demurrer to the whole bill will be overruled if plain- 
tiff is entitled to either the relief,sS or discovery,*® 
unless it appears on the face of the bill that no 
ease for equity jurisdiction could be made by com- 
plainant, no matter what is the discovery or proof.*° 
If the discovery is incidental to the relief, a de- 
murrer if good as to the relief will be good as to 
the discovery also.*t Where a bill for discovery and 


pine U. S.—Daisley v. Dun, 98 Fed. 

D. C.—McCartney v. Fletcher, 10 
App. (572. 

N. Y.—Stuyvesant v. Peckham, 3 
Edw. Ch. 579. 

Pa.—West Point Nat. Bank vv. 
Earle, 196 Pa. 217, 46 A 268; Wistar 
v. McManus, 54 Pa. 318, 93 AmD 700. 

Eng.—Charlton v. Coombes, 4 Gif- 
fard 372; 66 Reprint 751; Richards 
v. Jackson, 18 Ves. Jr. 472, 34 Re- 
print 396 (advice given by counsel 
to client). 

See also infra § 41. 

25. Brewster v. Brewster, 3 Phila. 
(Pa.) 355. See also supra § 4. 

26. N. Y.—Kuypers v. Reformed 
Dutch Church, 6 Paige 570; Seymour 
v. Seymour, 4 Johns. Ch. 409. 

Pa.—Dull v. Amies, 2 Miles 134. 

R. I.—Gorman v. Banigan, 22 R. I. 
22, 46 A 38. 

Va.—Collins v. Sutton, 94 Va. 127, 
26 SE 415; Pryor v. Adams, 1 Call 
(5 Va.) 382, 1 AmD 533. 

Eng.—Baker v. Pritchard, 2 Atk. 
387, 26 Reprint 634; Wallis v. Port- 
land, 8 Bro. P. C. 161, 3 Reprint 508, 
3 Ves. Jr. 494, 30 Reprint 1123; Agar 
v. Regent’s Canal Co., Cooper 212, 10 
EngCh 211, 35 Reprint 534; Harvey v. 
Morris, Nels. 214; Hincks v. Nel- 
thorpe, 1 Vern. Ch. 204, 23 Reprint 
414; Montague v. Dudman, 2 Ves. 
396, 28 Reprint 253. 

See also supra § 20. 

27. Post v. Boardman, 10 Paige 
(N. Y.) 580; How v. Best, 5 Madd. 
19, 56 Reprint 801; Kerr v. Rew, 10 
Sim. 870, 16 EngCh 370, 59 Reprint 
657; Irving v. Thompson, 9 Sim. 17, 
16 EngCh 17, 59 Reprint 262. 

28: Platt v. Barcroft, 4 Phila. 
(Pa.) 67. 

29. Evans v. Lancaster, etc. R. 
Co., 64 Fed. 626. 

[a] A demurrer to specific inter- 
rogatories in the bill on the ground 
that they are impertinent, imma- 
terial, and irrelevant, without stat- 
ing the particulars in which they are 
alleged to be so, will be overruled. 
eer. v. Livingwood, 2 Woodw. (Pa.) 

30. Sharp v. Sharp, 3 Johns. Ch. 
(N. Y.) 407. 

31. Lloyd v. Passingham, 16 Ves. 
Jr. 59, 33 Reprint 906. 

32.. Schroeppel v. Redfield, 5 Patge 
ia Y.) 245; Long v. Beard, 6 N. C. 


33. Treadwell v. Brown, 44 N. H. 
551; Chetwynd v. Lindon, 2 Ves. 450, 
28 Reprint 288. 

34. Chetwynd v. Lindon, 2 Ves. 


450, 28 Reprint 288. 

35. Rose v. Gannel, 8 Atk. 489, 26 
Reprint 1053; Collis v. Swayne, 4 Bro. 
Ch. 480, 29 Reprint 999; Price v. 
James, 2 Bro. Ch. 319, 29 Reprint 175, 
Dick. 697, 21 Reprint 442; Evans v. 
Avon, 6 Jur. N.S. 1361; Andrews v. 
Lupton, 13 L. J. Ch. 201; Hodle v. 
Healey, 6 Madd. 181, 56 Reprint 1061, 
1 Ves. & B. 586, 35 Reprint 209; 
Jones v. Jones, 3 Meriv. 161, 36 Re- 
print 62; Williams v. Steward, 3 
Meriv. 472, 36 Reprint 182; Hodgens 
v. Scott, 2 Molloy 486; Mellish_v. 
Richardson, 12 Price 530, 147 Re- 
print 799; Morris v. Morgan, 10 Sim. 
341, 16 EngCh 341, 59 Reprint 646; 
James v. Herriott, 6 Sim. 428, 
EngCh 428, 58 Reprint 654; Angell 
v. Westcombe, 6 Sim. 30, 9 EngCh 
30, 58 Reprint 506; Atty.-Gen. v. 
Brown, 1 Swanst. 265, 36 Reprint 384; 
Albretcht v. Sussman, 2 Ves. & B. 
323, 35 Reprint 342; Todd v. Gee, 17 
Ves. Jr. 273, 34 Reprint 106; Speer 
v..Crawter, 17 Ves. Jr. 216, 34 Re- 
print 84; Pitts v. Short, 17 Ves. Jr. 
213, 34 Reprint 82; Gordon v. Simpin- 
son, 11 Ves. Jr, 509, 32 Reprint 1186; 
Hodgkin v. Longden, 8 Ves. Jr. 2, 32 
Reprint 249; Barker v. Dacie, 6 Ves. 
Jr. 681, 31 Reprint 1256; Muckleston 
v. Brown, 6 Ves. Jr. 52, 31 Reprint 
934; East India Co. v. Neave, 5 Ves. 
Jr. 173, 31 Reprint 530; Loker v. 
Rolle, 3 Ves. Jr. 4, 30 Reprint 863; 
Jones v. Maund,-3 Y. & C. Exch. 347, 
160 Reprint 736; Deare v. Atty.-Gen., 
1 Y. & C. Exch. 205, 206, 160 Reprint 
80; King v. Rossett, 2 Y. & J. 33, 148 
Reprint 820; Ambury  v. Jones, 
Younge 199, i159 Reprint 963. 

{a] Demurrer to relief alone. — 
This rule does not prevent defend- 
ant from demurring as to the relief 
and answering as to the discovery. 
Todd v. Gee, 17 Ves. Jr. 273, 34 Re- 
print 106; Hodgkin .v. Longden, 8 
Ves. Jr. 2, 32 Reprint 249. 

36. Livingston v. Story, 9 Pet. 
(UO. S.) 682, 9.L. ed. 255; Laight v. 
Margan, 1 Johns. Cas. (N. Y.) 429, 
2 Cai. Cas. 344; Brownell v. Curtis, 
10 Paige (N Y.) 210; Higinbotham 
v. Burnet, 5 Johns. Ch. (N. Y.) 184; 
Kimberly v. Sells, 3 Johns. Ch. 
Saar 467; Story Eq. Pl. (10th ed) 


37. Atty.-Gen. v. Brown, 1 Swanst. 
294, 36 Reprint 384; Sutton v. Scar- 
borough, 9 Ves. Jr, 71, 32 Reprint 
528; Brandon v. Sands, 2.Ves. Jr. 514, 
80 Reprint 751. 

38.. McLaren v. Steapp, 1 Ga. 376; 
Parker v. Simpson, 180 Mass. 334, 
62 NE 401; Conant v. Warren, 6 


Gray. (Mass.) 562; Kimberly v. Sells, 
3 Johns. Ch. (N. Y.) 467; Stevens v. 
Goodenough, 83 Vt. 303, 75 A 398. 

[a] Discovery exposing to forfeit- 
ure.—A defendant cannot demur gen- 
erally to a bill for discovery and re- 
lief on the ground that a_ discovery 
may subject it to a forfetiure of its 
eharter. Robinson v. Smith, 3 Paige 
(N.. Y.) 2. A 

39. McLaren v. Steapp, 1 Ga. 376; 
Conant v. Warren, 6 Gray (Mass.) 
562; Wright v. Dame, 1 Mete. (Mass.) 
237; Laight v. Morgan, 1.Johns. Cas. 
(N. Y.) (429, 2 Cai. Cas. 344; Kim- 
perly. v. Sells, 3 Johns. Ch. (N. Y.) 

7. 

40. Kinney v. Reeves, 142 Ala. 
604, 39 S 29; Le Roy v. Veeder, 1 
Johns. Cas. (N. Y.) .417, 1 Cai. Cas. 
III. 2 Cai. Cas. 175; Ryan vy. Conan, 
25 Pa. Dist. 941. 

[a] Thus a demurrer to a bill for 
discovery of assets, based on the 
ground that the discovery would be 
useless and unavailing, in that any 
assets discovered would be exempt, 
is defective as a speaking demurrer 
where the bill does not show that 
the property sought to be discovered 
would be exempt. Kinney v. Reeves, 
142 Ala. 604, 39 S 29. 

41. U. S—McClanahan yv. Davis, 8 
How. 170, 12 L. ed. 1033; John A. 
Roebling’s Sons Co. v. Kinnicutt, 248 
Fed. 596; Church v. Swetland, 233 
Fed. 891, 147 CCA 565; Johnson v. 
Ford, 109 Fed. 501; Hverson  v. 
Equitable L. Assur. Co., 68 Fed. 258 
[aff 71 Fed. 570, 18 CCA 251]; Walker 
v. Brown, 58 Fed. 23 [aff 63 Fed. 
204, 11 CCA 185 (rev on_ other 
grounds 165 U. S. 654, 17 SCt 453, 
41 L. ed. 865)]; Venner v. Atchison, 
ete., R./Co., 28 Fed. 581 [app dism 
te U. S. 449, 9 SCt 804, 33 L. ed. 

Ala.—Sayers v.  Tallassee Falls 
Mfg. Co., 167 Ala. 558, 52 S 892. 

Conn.—Norwich, ete, R. Co. v. 
Storey, 17 Conn. 364; Middletown 
Pape v. Russ, 3 Conn. 135, 8 AmD 

Ga.—State v. R. Co., 186 Ga. 619, 
71 SE 1055; Veile v. Irwin, 133 Ga. 
794, 66 SE 1087. 

Tll.—Yates v. Monroe, 13 Ill. 212. 

Mass.—Pool v. Lloyd, 5 Mete. 525. 

Mich.—Welles v. River Raisin, 
etc., R. Co., Walk. 35. 

Mo.—State v. Denton, 229 Mo. 187, 
129 SW 709, 188 AmSR 417. 

N. J.—Courter v, Crescent Sewing 
Mach. Co., 60 N. J: Eq. 418, 45 A 
609 [rev 48 A 570]. See however 
Midland R. Co. v. Hitcheock, 34 N. J. 


For later cases, developments and changes in the law see cumulative Annotations, same tit!e, rage end 1.0te number. 


§§ 31-34] 


relief shows that the complainant is entitled to 
neither, a general demurrer to the bill will be sus- 
tained,#2 and defendant should not limit his de- 
murrer to the discovery alone.** If the demurrer 
is to the whole bill when the complainant is en- 
titled to discovery and relief upon some part, dis- 
covery may be compelled.*4 

[§ 32] 3. Plea—a. Necessity. Where an objec- 
tion to the discovery sought does not appear on the 
face of the bill, it must be taken by plea or an- 
swer.*5 

[§ 33] b. Grounds. The grounds upon which 
pleas may be made to bills of discovery have been 
classified by an eminent jurist as follows: First, 
to the jurisdiction, where plaintiff’s case is such as 
does not entitle a court of equity to compel a dis- 
covery in his favor, although for the purpose of 
avoiding a demurrer it is differently and falsely 
stated in the bill;*® second, to the person, as that 
plaintiff is outlawed, excommunicated, an alien en- 
emy, a person attained, an infant, a married woman, 
an idiot, a lunatic, or a bankrupt, that he has no 
title to the character which he assumes in the bill of 
discovery, that defendant has no interest in the sub- 
ject matter of the discovery or that he does not sus- 
tain the character in which he is sued, or that there 
is a want of privity between defendant and plain- 
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tiff to sustain the bill;*7 third, to the bill or frame 
of the bill, as that the value of the matter in con- 
troversy is beneath the dignity of the court or that 
the parties are not the same in the suit in equity 
as in the suit at law, in aid of which the discovery 
is sought ;48 fourth, in bar, as that the facts sought 
to be discovered might render defendant liable to 
criminal prosecution,*® or penalties and forfeitures,®°° 
or relate to privileged matter,®1 or that defendant 
is a purchaser for valuable consideration without 
notice of plaintiff’s title=? or that the questions 
arising upon the state of the pleadings in the suit at 
law in aid of which the discovery is sought are 
mere questions of law.®* According to some of the 
earlier decisions it was not permissible to plead in 
bar to a bill of discovery matter which would be a 
good plea to the action at law;>* but later decisions 
establish a contrary rule.6> Where the bill is for 
relief and the usual incidental discovery, a plea 
protects defendant from all discovery except such 
as is necessary to the trial of the plea.é 

[§ 34] c. Requisites and Sufficiency. A plea in 
bar of the discovery must set up facts which if true 
would be a clear and inevitable bar to plaintiff’s de- 
mand for discovery.®°’ Where a plea in bar is based 
on the ground that the discovery will subject defend- 
ant to a criminal prosecution or to fines or forfei- 


Eq. 278 (where demurrer to a bill 
for relief and discovery was over- 
ruled upon the ground that plaintiff 
was entitled to the discovery prayed 
for, although the facts alleged were 
not sufficient to give a court of 
equity jurisdiction to grant the re- 
lief prayed). 

ae Y.—Souza v. Belcher, 3 Edw. 


Pa.—Drape v. Coleman, 233 Pa. 585, 
82 A 957; Elk Brewing Co. v. Neu- 
bert, 2138 Pa. 171, 62 A 782; Holland 
v. Hallahan, 211 Pa. 223, 60 A 735. 

Eng.—Albretcht v. Sussman, 2 Ves. 
& B. 323, 35 Reprint 342; Williams v. 
Stewart, 3 Meriv. 472, 36 Reprint 182; 
Baker v. Mellish, 10 Ves. Jr. 544, 32 
Reprint 955. But compare Deare v. 
Atty.-Gen., 1 Y. & C. Exch. 197, 160 
Reprint 80 (holding that where a 
proper case for equitable relief is 
stated in the bill, which prays also 
for a discovery and contains a prayer 
for specific and general relief, a de- 
murrer to the relief will not extend 
to the discovery, although the relief 
specifically prayed for may be im- 
proper). 

[a] Where the discovery prayed 
for is only in aid of an accounting, 
and the court is without jurisdiction 
to render an accounting, the juris- 
diction will not be sustained on the 
ground that the petition is in the 
nature of a bill for discovery. State 
v. Denton, 229 Mo. 187, 129 SW 709, 
138 AmSR 417. ‘ 

42. Slack v. Black, 109 Mass. 496. 

43. Kuypers v. Reformed Dutch 
Church, 6 Paige (N. Y.) 570, 573 
(where the court said: ‘Where the 
complainant is not entitled either to 
discovery or relief, upon the whole 
case as stated in the bill, the defend- 
ant should demur to the relief as 
well as the discovery. And he can- 
not by demurring to the discovery of 
particular facts compel the court 
to decide the whole case as upon a 
general demurrer to the bill’). But 
see Jeffreys v. Baldwin, Amb. 164, 
27 Reprint 109. 

44 Thompson v. Newlin, 38 N. C. 
338, 42 AmD 169. 

45. Northwestern Bank v. Nelson, 
1 Gratt. (42 Va.) 108. 

46. Story Eq. Pl. (10th ed) § 817. 

47. Story Eq. Pl. (10th ed) § 818. 

48. Story Eq. Pl. (10th ed) § 820. 

49. Hatfield v. Hatfield, 5 Bro. P. 
C, 100, 2, Reprint 559; Heriz v. Riera, 
11 Sim. 318, 34 EngCh 318, 59 Re- 
print 89€; Brownsword v. Edwards, 2 


v 


. 


Ves. 243, 28 Reprint 157; Claridge v. 
Hoare, 14 Ves. Jr. 59, 33 Reprint 443. 
See also infra § 41. 

[a] Thus (1) a transfer of stock 
under an agreement to satisfy a de- 
ficiency in the accounts of a bank- 
er’s clerk, although he is not a party, 
amounts to a composition of felony 
to prevent a prosecution, and he may 
protect himself by plea from a dis- 
covery as to such matter. Claridge 
v. Hoare, 14 Ves. Jr. 59, 33 Reprint 
443. (2) Defendant may protect him- 
self by a plea from a discovery tend- 
ing to convict of bigamy. Hatfield 
v. Hatfield, 5 Bro. P. C. 100, 2 Re- 
print 559. 

50. U. S. of America v. McRae, 
L. R. 3 Ch. 79; Harrison v. South- 
cote, 1 Atk. 528, 26 Reprint 333; 
Smith v. Read, 1 Atk. 526, 26 Reprint 
332; Duncalf v. Blake, 1 Atk. 52, 26 
Reprint 85; Brownsword v. Edwards, 
2 Ves. 2438, 28 Reprint 157; Weaver 
v. Meath, 2 Ves. 108, 28 Reprint 71; 
Nobkissen v. Hastings, 2 Ves. Jr. 
Sai Reprint 535. See also infra 


[a] For example.—(1) Where a 
bill on a policy of insurance charges 
exportation of prohibited goods ab- 
solutely, and no others, and an inter- 
rogatory inquires what goods were 
exported, a plea of penalties attach- 
ing on such exportation was allowed. 
Duncalf v. Blake, 1 Atk. 52, 26 Re- 
print 35. (2) Where a lessee is re- 
strained from assigning without li- 
cense, and a bill is brought to dis- 
cover whether such assignment has 
actually been made, defendant may 
plead the proviso in the lease to pro- 
tect himself against the discovery 
sought. Cooper Eq. Pl. 299, 1 Eq. 
Cas. Abr. 75, 21 Reprint 889. 

51. Story Eq. Pl. (10th ed) § 824. 

Privilered matter see infra § 41. 

52. Aston v. Aston, 3 Atk. 302, 
26 Reprint 976; Abery v. Williams, 1 
Vern. 27, 23 Reprint 282; Claridge v. 
Hoare, 14 Ves. Jr. 59, 33 Reprint 
443: Wallwyn v. Lee, 9 Ves. Jr. 24, 
82 Reprint 509. 

fa] Plea of bona fide purchase 
without notice. — (1) A defendant 
may protect himself by plea from 
discovering what goods were actual- 
ly purchased of a bankrupt after the 
bankruptcy and before the commis- 
sion sued out, where he had no no- 
tice of the bankruptcy. ‘Abery_v. 
Williams, 1 Vern. 27, 23 Reprint 282. 
(2) A purchaser, if he denies notice. 
need only set forth the purchase 


deed and plead his purchase in bar 
to the discovery of title deeds. As- 
ton v. Aston, 3 Atk. 302, 26 Reprint 
976. (3) It is not necessary that a 
defendant be in possession in order 
to avail himself of such a plea to a 
bill of discovery. Wallwyn v. Lee, 
9 Ves, Jr. 24, 32 Reprint 509. 

53. Story Eq. Pl. (10th ed) § 823. 

54. Sperry v. Miller, 2 Barb. Ch. 
(N. Y.) 632 (in which it was held 
that a defendant in a bill of discov- 
ery in aid of an action at law for 
recovery of a debt cannot plead pay- 
ment of the debt before the com- 
mencement of the action at law in 
bar of the discovery sought by com- 
plainant’s bill, and the decision was 
placed on the ground that this would 
transfer the trial of the action at law 
to a court of chancery, and that, too, 
without the power of deciding the 
case in chancery, if the pleading 
proved to be untrue); Hindman vy. 
Taylor, 2 Bro. Ch. 7, 29 Reprint 4, 
Dick. 651, 21 Reprint 425 (in which 
it was held that a plea of payment 
would not lie to a bill of discovery 
if it was permissible and triable at 
law). 

55. Chapin v. Coleman, 11 Pick. 
(Mass.) 331; Hopkins v. Calloway, 7 
Coldw. (Tenn.) 37; Holt v. Lowe, 5 
Bro. P. C. 569, 2 Reprint 868; Cork 
v. Wilcox, 5 Madd. 328, 56 Reprint 
921; Gait v. Osbaldeston, 1 Russ. 158, 
46 EngCh 158, 38 Reprint 62 [rev 5 
Madd. 428, 56 Reprint 959]; Mac- 
Gregor v. East India Co., 2 Sim. 452, 
2 EngCh 452, 57 Reprint 856; Jermy 
v. Best, 1 Sim. 373, 2 EngCh 373, 57 
Reprint 617; Mendizabel v. Machado, 
1 Sim. 68, 2 EngCh 68, 57 Reprint 
504; Baillie v. Sibbald, 15 Ves. Jr. 
185, 33 Reprint 724. 

[a] The defense of the statute of 
limitations may be pleaded in bar to 
a bill of discovery. Chapin v. Cole- 
man, 11 Pick. (Mass.) 331; Cork v. 
Wilcock, 5 Madd. 328, 56 Reprint 921. 
See also supra § 4. 

[b] Plea of fine and long posses- 
sion is a good bar to a bill brought 
for discovery of deeds declaring the 
uses of such fine. Holt v. Lowe, 5 
Bro. P. C. 569, 2 Reprint 868. 

{c] Plea of no legal title—To a 
bill of discovery in aid of a legal 
title, defendant may plead no legal 
title. Gait v. Osbaldeston, 1 Russ. 
158, 46 EngCh 140, 38 Reprint 62 [rev 
5 Madd. 428, 56 Reprint 959]. 

56. See Equity [16 Cyc 292]. 

57. Green v. McCarroll, 24 Miss. 
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tures, it must distinctly show this fact, unless it is 
apparent on the face of the bill,°* but such a plea 
does not require the support of an answer.°® A plea 
to a bill of discovery filed after a demurrer to the 
plea at law may be allowed.®° 

Where the bill is for discovery and relief, a plea 
good as to the relief has been held good as to the 
discovery,®! but there are cases to the effect that a 
plea in terms to the relief only will be overruled un- 
less defendant makes discovery.°* Where the 
plea is to the relief and some of the discovery 
and the complainant is entitled to some relief, 
the plea is too broad and will be overruled.’* 
Where the bill prays merely for discovery, a plea to 
the discovery and relief is bad.®* If the plea is 
falsified by the proofs, the complainant is permitted 
to examine defendant so as to obtain the desired 
discovery.®® 

[§ 35]. .4. Amswer—a. In General. In accord- 
ance with the general rule of equity pleading,®® if 
defendant submits to answer, he must answer 
fully.67 It is not sufficient to deny the principal 
fact upon which plaintiff’s right to recover is based 
and to decline to answer matters which would tend 
to prove that fact,®* nor to deny generally the alle- 


427; Ellsworth v. Curtis, 10 Paige|Beav. 125, 


(N. Y.) 105; New York M. E. Church | borne v. Nelson, 


v. Jaques, 1 Johns. Ch. (N. Y.) 65;] Reprint 839; 
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52 Reprint 1055; 
16 Beav. 416, 

Swabey v. Sutton, 1 
Hindman v. Taylor, Dick. 651, 21 Re- | Hem. & M. 514, 71 Reprint 225; Gray} with a negative pregnant, 


[§§ 34-35 


gations of the bill as to liability.®® A simple denial 
of plaintiff’s case literally, as stated, is wholly in- 
sufficient.7° Defendant must answer not merely to 
the complainant’s interrogatories, but to the whole 
and every substantial part of plaintiff’s case.71 But 
a defendant who has no knowledge or information 
as to the matters charged in the bill is not obliged 
to answer each charge separately and particular- 
ly,”? and if he has no knowledge or information 
sufficient to form a belief, he is not required to 
state his belief.7* Defendant is not exempted from 
answering fully by the fact that if he should an- 
swer the interrogatories in detail he would be mere- 
ly repeating statements contained in the affidavits 
and depositions previously filed in the cause,’* nor 
is it a sufficient answer to allege that the interroga- 
tories in the bill are identical with the interroga- 
tories in an action at law that have been answered 
by defendant, and to refer to such answers.75 The 
discovery given should be as of the time of the fil- 
ing of the bill.7® In avoidance of discovery defend- 
ant cannot rely in his answer on matter which 
could have been availed of by demurrer,’ or plea.78 
But exceptions to the rule that if defendant an- 


swers he must answer fully have been recognized.79 
Swin- [a] Negative pregnant. — The an- 
Swer must meet the bill with full 
and circumstantial denial, and not 
which, 


print 425; Mendizabel v. Machado, 1 
Sim. 68, 2 EngCh 68, 57 Reprint 504. 

58. Weaver v. Meath, 2 Ves. 108, 
28 Reprint 71. 

[a] A plea on the ground of for- 
feiture must be confined to protect 
against discovery of the act causing 
it and not extending to collateral 
matters. Weaver v. Meath, 2 Ves. 
108, 28 Reprint 71. 

59. Claridge v. Hoare, 14 Ves. Jr. 
59, 38 Reprint 443. 

Auswer in support of plea see 
Equity [16 Cyc 292]. 

60. Stewart v. Nugent, 1 Keen 
201, 15 EngCh 201, 48 Reprint 283. 

61. Northleigh v. Luscombe, Ambl. 
612, 27 Reprint 397; Gait v. Osbald- 
eston, 1 Russ. 158, 46 EngCh 158, 38 
Reprint 62 [rev 5 Madd. 428, 56 Re- 
print 959]; Sutton v. Scarborough, 
9 Ves. Jr. 71, 32 Reprint 528. 

62. Jackson v. Ward, 22 L. T. 
Rep. N. S. 699; King v. Heming, 9 
Sim. 59, 16 EngCh 59, 59 Reprint 279. 

63. Hewitt v. Hewitt, 8 L. T. Rep. 
N. S. 630. 

64, Asgill v. Dawson, Bunb. 70, 
145 Reprint 598. 

65. Souzer v. De Meyer, 2 Paige 
(N, Y.) 574; Dows v. McMichael, 2 
Paige (N. Y.) 345; Brownsword v. 
Edwards, 2. Ves. 243, 28 Reprint 157. 

66. See Equity [16 Cyc 302]. 

67. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Maryland Casualty Co., 167 
Ala. 557, 52 ,S:°°751. 

Ark.—Hill v. Cravy, 7 Ark. 536. 

Ga.—Fletcher v. Faust, 22 Ga. 559. 

Ky.—Overton v. Means, 2 KyL 211, 
11 Ky. Op. 1. 

Md.—Neale v. Hagthrop. 3 Bland 
551; Salmon v. Clagett, 3 Bland 125. 

Mo.—Roussin y. St. Louis Perpet- 
ual! Ins: Co., 15 Mo; 244; ‘Wilson v. 
Woodruff, 5 Mo. 40, 31 AmD 194. 

N. J.—Bacharach v. Bartlett, 81 
N. J. Eq. 258, 87 A 70; Mutual L. 
Ins. Co. v. Cokefair, 41 N. J. Eq. 
142, 3 A 686. 

N. Y.—Phillips v. Prevost, 4 Johns. 
Ch. 205; Robinson v. Woodgate, 3 
EKdw. 422. . ) 

i eae eae v. Henry, 50 Pa. Super. 

Eng.—Elmer v. Creasy, L. R. 9 Ch. 
69; Hoffmann v. Postill, L. R. 4 Ch. 
673; Inglessi v. Spartali, 29 Beav. 564, 
54 Reprint 747; Great Luxembourg 
R. Co. v. Magnay, 23 Beay. 646, 53 
Reprint 254; Clegg v. Edmonson, 22 


v. Bateman, 21 Wkly. Rep. 137. 

N. B.—Union Mut. L. Ins. Co. v. 
Gilbert, 25 N. B. 221. 

Ont.—Massey-Harris Co. v. De- 
Laval Separator Co., 11 Ont. L. 591, 
7 OntWR 682 [dism app 11 Ont. L. 
227, 7 OntWR 59]; Arnoldi v. Cock- 
burn, 11 OntWR 102. 

[a Rule applied.—(1) A defend- 
ant answering a bill for discovery 
cannot acquit himself regarding ma- 
terial allegations of the bill by deny- 
ing only so much as applies to him, 
but must give his knowledge, in- 
formation, and belief as to the entire 
scope of the statement of the bill 
to which hiS answer is directed. 
Bacharach v. Bartlett, 81 N. J. Eq. 
253, 87 A 70. (2) Where a suit is 
instituted by parties in a representa- 
tive capacity and defendant files a 
bill of discovery to ascertain whether 
the beneficiaries have received any 
money, it is not sufficient for the 
representatives to answer that they 
do not believe that they did. Fletch- 
er v. Faust, 22 Ga. 559. (3) In a bill 
alleging nonpayment of consideration 
and praying a discovery, an answer 
that a consideration was paid but not 
showing by whom, for whom, or to 
any one is not sufficient. Wilson v. 
Woodruff, 5 Mo. 40, 31 AmD 194. 
(4) Where the bill charges’ a sale by 
defendant to a third person of goods 
on credit, without security, and de- 
fendant admits the sale, but not 
without security, he must make full 
discovery as to the security taken. 
Robinson v. Woodgate, 3 Edw. (N. Y.) 
422. (5) When the interrogatories 
of a bill asked what were the powers 
and authorities given to defendants, 
agents of complainant, and by what 
documents they made out such pow- 
ers and authorities, it is not suffic- 
ient to answer that_the powers and 
authorities appeared. from written 
correspondence, and that various let- 
ters had passed between the parties 
to which they referred, but they 
were bound to specify the documents. 
Inglessi v. Spartali, 29 Beav. 564, 
54 Reprint 747. 

68. Bains v. Goldey, 35 Pa. 51; 
Lesser v. Henry, 50 Pa. Super. 440. 

69. Hoyt v. Smith, 23 Conn. 177, 
60 AmD 632. 

70. Moors v. Moors, 17_N. H. 481; 
Woods v: Morrell, 1 Johns. Ch. 
(N. ‘Y.) 108. 


while it controverts the case in the 
precise terms in which it is stated, 
is perfectly consistent with one not 
substantially differing from it. Moors 
v. Moors, 17 N. H. 481. See also gen- 
erally Pleading [31 Cyc 203, 258]. 
71. Walker v. Walker, 3 Ga. 302; 
Neale v. Hagthrop, 3 Bland (Md.) 
eee ee v. General Hospital, 4 Terr. 


72. Utiga Ins. Co. 
Paige (N. Y.) 210. 

73. Victor G. Bloede Co. v. Car- 
ter, 148 Fed. 127; Robinson v. Wood- 
gate, 3 Edw. (N. Y.) 422. 

74. Turner y. Jack, 28 L. T. Rep. 
N. S. 800. 

75. Hudson v. Grenfell, 3 Giffard 
388, 66 Reprint 460. 


vi juynehys3 


76. Trotter v. Bunce, 1 Edw. 
(Nia) 673. 

77. Waring v. Suydam, 4 Edw. 
(N. Y.) 426. 


78. Bentley v. Cleaveland, 22 Ala. 
814; Salmon v. Claggett, 3 Bland 
(Md.) 125; Waring v. Suydam, 4 Edw. 
(N. Y.) 426. 

79. Phillips v. Prevost, 4 Johns. 
Ch. (N. Y.) 205; Perry v. Kinley, 1 
Phila. (Pa.) 505. 

fa] MDlustrations.—(1) Where the 
answer is technically insufficient, yet 
where plaintiff cannot gain anything 
by a more full answer, and in the 
absence of an allegation that any- 
thing was fraudulently or erroneous- 
ly omitted, exception thereto will be 
overruled. White v. Barker, 5 De G. 
& Sm. 746, 64 Reprint 1327. (2) A 
bona fide purchaser may in his an- 
swer object to a discovery of matter 
which would destroy his title, pro- 
vided the answer fully denies all the 
circumstances stated in the bill 
which go to charge him with notice 
of plaintiff's equity. Cuyler v. Bo- 
gert, 3 Paige (N. Y.) 186; New York 
M. E. Church v. Jaques, 1 Johns. Ch. 
(N. Y.) 65. (3) Where defendant 
has answered to the original bill 
without interrogatories, the com- 
plainant is not entitled to an answer 
to interrogatories covering the en- 
tire case in an amended bill, but an 
answer to interrogatories as to mat- 
ters covered by the amendment is 
sufficient. Denis yv. Rochussen, 4 
Jur. N. S. 298; Hill v. Northern R. 
Co., 41 L. J. Ch. 69. (4) Defendant 
may in the answer object to giving 
discovery on the ground that plain- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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It is not sufficient for defendant to answer that he 
has no knowledge of the facts, but he must also 
state that he has no information or is utterly igno- 
rant of the facts.8° Irrelevant inquiries need not 
be answered,*! but a full discovery cannot be de- 
feated by denying that the evidence will be of as- 
sistance to the complainant.®? It is only when it 
can be seen that the interrogatories if answered af- 
firmatively would not assist the complainant in es- 
tablishing his cause of action that answers will be 
dispensed with.’* Interrogatories which are perti- 
nent must be answered, although not founded on any 
specific allegations in the bill, where the party has 
no knowledge on which to found such allegation.** 
Where discovery of books and writings is sought, 
defendant cannot deprive plaintiff of the right of 
personal inspection by setting forth in the answer 
alleged copies of such books or writings.®® 

In the federal courts defendant by consenting to 
answer is not required to answer all of the interroga- 
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a bill of discovery in aid of an action at law do not 
include matter which might be a good defense to 
such action,*? 

Positiveness. The answer must be positive and 
direct,** and is such form that an issue of perjury 
could be made on its falsity.8° An admission or 
denial by impheation is not sufficient.®° 

Responsiveness. Answers to bills for discovery 
must be responsive and not evasive.®! In answer- 
ing the bill the respondent has a right to state all 
the circumstances connected with the matter about 
which the discovery is sought, including that which 
makes for as well as that which makes against 
him.®? He is entitled to explain the entire trans- 
action °° and cannot be Sand to giving discoy- 
ery of an isolated fact..* He may set up new and 
distinct facts in avoidance of what is admitted to 
be true.°® Nothing contained in the answer to a 
bill for discovery in aid of a defense at law ean 
be deemed impertinent, which tends to disprove the 


tories.®° 


tiff has no title. Phillips v. Prevost, 
4 Johns. Ch. (N. Y.) 205. 

80, Bacharach v. Bartlett, 81 N. J. 
Eq. 258, 87 A 70; Smith v. Lasher, 
5 Johns. Ch. (N. Y.) 247; Robinson 
v. Woodgate, 3 Hdw. (N. Y.) 422; 
Norton v. Warner, 3 Edw. (N. Y.) 
106; Painter v. Harding, 3 Phila. 
(Pa.) 144. 

[a] Rule applied.— (1) Defend- 
ants submitting to answer a cross 
bill are required to answer fully, 
not only to their knowledge, but, if 
they had none, then as to their in- 
formation and belief if they had any 
as to each material statement of the 
pill, and, if they have no knowledge, 
information, nor belief, they must 
plead ‘the lack in clear terms, Bach- 
arach v. Bartlett, 81._N. J.. Eg. 253, 
87 A 70. (2) It is not sufficient for 
defendant to say that he does not 
know or believe the insolvency of a 
party to whom he sold goods. He 
must show his information if he has 
any and express_his belief founded 
thereon. Robinson vy. Woodgate, 3 
Edw. (N. Y,). 422. 

81. Pressed Steel Car Co. v. Union 
Pac. Co., 241 Fed. 964; Anderson v. 
Kissam, 28 Fed. 900; Benkert. v. 
Benkert, 12 Phila. (Pa.) 295; Ken- 
nedy v. Dodson, [1895] 1 Ch. 334; 
Codrington v. Codrington, 3 Sim. 519, 
6 EngCh 519, 57 Reprint 1093; Mc- 
Kergow v. Comstock, 11 Ont. L. 637, 
7 OntWR 449; Smith v. McDearmott, 
5 Ont. L. 515, 2 OntWR 316; Bentley 
v. Murphy, 2 Ont. L. 665. : 

fa] Thus (1) in action by a judg- 
ment creditor to recover on the judg- 
ment by way of equitable execution, 
defendant can refuse to answer as 
to facts on which the recovery of the 
judgment proceeded. Smith v. Mc- 
Dearmott, 5 Ont. L. 515, 2 OntWR 
316. (2) In an action for specific 
performance where defendants abso- 
lutely refused to carry out their 
contract and denied their obligation 
to do so, plaintiffs could refuse to 
answer questions as to where plain- 
tiffs received the money alleged by 
them to have been tendered to de- 
fendants which was called. for under 
the contract. Bently v. Murphy, 2 
Ont. L, 665, 

g2. Anderson v. Kissam, 28 Fed. 
900; Martin v. Martin Co., 10 Del. Ch. 
221, 88° A’ 612, 102 A 373. 

[1] Where production of docu- 
meuts sought to be compelled by a 
bill of discovery contains matters 
relevant to the issue, a denial that 
the matters will show the truth of 
the issue will not prevent an order 
for their production. Martin v. Mar- 


tin Co., 10 Del. Ch. 211, 88 A 612, 
102. A. 878. 
AN Anderson v. Kissam, 28 Fed. 


84. McGarel v. Moon, L. R. 10 Eq. 
22; Marsh v. Keith, 1 Dr. & Sm. 342, 


And in these courts affirmative defenses to 


62 Reprint 410. 
85. Pollock v. Anthracite Separ- 
ator. ©o., L8 Pa. Dist, 40. 


86. Pressed Steel Car Co. v. Union 
Pac. R. Co:, 241 Fed. 964. 
[a] Equity rules construed.—‘Be- 


fore the new rules, and under the 
old course of equity, the necessity 
of a plea to a bill arose from the 
rule that, if the defendant once con- 
sented to answer, he must answer 
fully, and that therefore in his an- 
swer he must respond to all the 
charges of evidence contained in the 
bill. This has now been changed by 
the abolition of pleas (rule 29, 198 
Fed. xxvi, 115 CCA xxvi), and by the 
provisions that discovery shall be 
by interrogatories, to which specific 
objections may be taken (rule 58, 198 
Fed, xxxivy,.. 115, CCA xxxiv), and 
that the pleadings shall contain 
no evidence, but the ‘ultimate facts.’ 
AS a result, the proper practice in a 
bill of discovery is now as follows: 
The plaintiff will plead those facts 
which entitle him to a. discovery 
from the defendant, and will annex 
such interrogatories as he wishes 
the defendant to answer. If the de- 
fendant does not dispute the plain- 
tiff’'s right to some _ discovery, but 
objects to some or all of the actual 
interrogatories annexed to the bill, 
he will make those objections under 
rule 58, and bring them on for hear- 
ing before the judge. He is not sub- 
ject to the rule that, by answering 
one, he must answer all. If, on the 
other hand, he disputes the plain- 
tiff’s right to any discovery, he will 
plead in an answer to such facts as 
he deems apposite, and obtain from 
the court, under rule 58, an enlarge- 
ment of his time to answer the inter- 
rogatories until the plaintiff's right 
to discovery is established.” Pressed 
Steel _ Car Co. v. Union Pac. R. Co., 
241 Fed. 964, 966. 

87. Pressed Steel Car Co. v. Union 
Pac. R. Co,,.241 Fed. 964, 967 (where, 
in so holding, the court said: “Affirm- 
ative defenses to such bills must be 
confined with the most narrow and 
technical rigidity to such as the 
precedents have recognized”). 

88. New HEfgland Bank v. Lewis, 
8 Pick. (Mass.) 113; Rishton v. Gris- 
sel, 14 Wkly. Rep. 578. 


89. Walker v. Daniell, 30 L. T. 
Rep. N. S. 357. 

90. Benkert v. Benkert, 12 Phila. 
(Pa.) 295; Rishton v. Grissel, 14 


Wkly. Rep. 578. 

91. Tomlinson v, Lindley, 2 Ind. 
569; Horner v. Bell, 102 Md. 435, 62 
A 736; Sitler v. McComas, 66 Md. 135, 
6 A. 527. 

92. Ga.—Moody v. Metcalf, 51 Ga. 


128, 
ap RROD ONE v. Warren, 13 Ill. 
Md.—Turner v. Knell, 24 Md. 55. 


existence of the alleged defense at law.°® 


pry Y.—Jewett v. Belden, 11 Paige 
Ss C.—Dyre vy. Sturges, 3 S. C. Ha. 


553. 
93. Moody v. Metcalf, 51 Ga. 128. 
94. Jewett v. Belden, 11 Paige 
(Ne Y¥.) 618. 
95. Saltmarsh v. Bower, 22 Ala, 


221; Price v. Tyson, 3 Bland (Md.) 
, 22 AmD 279; Parkhurst v. De- 
vine, 1 Phila. (Pa.) 486; Waldron v. 
Bayard, 1 Phila. (Pa.) 484; Lyons v. 
ae 6 Gratt. (47 Va.) 427, 52 AmD 


“A defendant, in making answer to 
a mere bill of discovery, must be 
permitted to introduce all matters in 
avoidance; and to take as wide a 
range, over the whole case, as would 
be allowed to him if the bill prayed 
for relief from this Court as well es 
discovery.’ Price v. Tyson, 3 Bland 
(Md.) 392, 400, 22 AmD 279. 

“There is no difference between a 
bill of discovery and an ordinary bill 
for discovery and relief, except in 
the prayer. . There is no differ+ 
ence in’ the manner of answering 
such bill, and a bill for relief; for, 
if the defendant submits to answer, 
he must answer fully, and his answer 
may embrace everything which goes 
to the merits of the controversy, and 
which would enable the court, in 
which the answer is to be used as 
evidence, to determine advisedly upon 
the matters in issue. The defendant 
in such answer may set up any mat- 
ter showing that the plaintiff has no 
right of action, and bring up his 
defence, if he have a valid one, thus . 
charging and discharging himself, 
or confessing and avoiding the al- 
legations of the bill.’’ Saltmarsh v. 
Bower, 22: Ala. 221, 228. Compare 
Hamilton v. Wood, 38 Edw. (N. Y.) 
134, 144 (where the vice-chancellor 
said: “As the bill is not for relief, 
it cannot be necessary for the de- 
fendant to set up anything in bar or 
by way of avoidance of relief. The 
object of a bill of discovery is to 
obtain admissions of the defendant 
upon matters of fact, in relation to 
which the party exhibiting the bill 
is unable to produce evidence on the 
trial at law; and the defendant, in 
making the disclosure, must be con- 
fined to these particular facts. Of 
course he must be allowed to tell the 
whole truth and explain fully his 
meaning, as a witness under exam- 
ination may do; but as a witness has 
no right to go into a statement of 
matters not called for or inquired 
about, so a defendant in a bill of 
discovery has no right to set up new 
and distinct facts in order to make 
his answer evidence for him as to 
such facts as well as against him 
with respect to his admissions”). 

96. Jewett vy. Belden, 11 Paige 
(OTR PeCLSS 
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[§ 36] b. Exceptions to Answer. Where the 
answer is insufficient, exceptions should be filed 
thereto,®’ and it is not proper to demur,’* because 
demurrers to answers are not recognized in equity 
practice.°® The foundation for exceptions to an 
answer for insufficiency consists of sufficient allega- 
tions in the bill and proper interrogatories based 
thereon.t An exception for impertinence which cov- 
ers more than should be expunged makes the whole 
exception nugatory.? General exceptions to an an- 
swer to interrogatories are improper where some of 
the interrogatories have been properly answered.° 
For the purpose of exceptions to an answer for in- 
sufficiency no part of the answer is assumed to be 
true.* 

[§ 37] ¢. Waiver of Defects, Any objection 
to the sufficiency of the answer is waived by an 
offer of the answer in evidence.® 

[§ 38]. d. Failure to Answer. Upon a failure 
to answer, the bill will be taken as confessed,® the 
same as if it had been answered and every faet 
charged therein to exist had been expressly admit- 
ted,’ although the English practice was an order to 
show cause why the interrogatories should not be 
taken pro confesso.§ It has been held that where a 
bill is taken as confessed for failure to answer, even 
those allegations which the defendant could not be 
compelled to answer are taken as confessed.® But 
where the party answers, the bill will not be taken 
as confessed because the answer is not sufficient,1° 
an exception to the answer should be taken,!+ and 
if the exceptions are sustained and the party there- 
upon declines to answer further, the bill will then 
be taken as confessed.12 Where defendant fails 


97. Bentley v. Cleaveland, 22 Ala. 
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to answer as to a date and no proof as to the 
date is made, the date must be presumed to be the 
one most favorable to plaintiff? A bill will not 
be dismissed because of complainant’s failure to 
answer some of defendant’s interrogatories to which 
he excepted at the time of answering the others, al- 
though the better practice is to except before the 
time fixed for answering,14 

Excuse for failure to answer. Where defendant 
has in his power the means of acquiring the infor- 
mation necessary to enable him to make the dis- 
covery called for in an answer, the fact that he 
cannot acquire such information without great trou- 
ble on his part is not sufficient excuse for failure 
to answer,'® but it has also been held that a defend- 
ant is not required to put himself to the trouble 
of gathering information for the purpose of answer- 
ing.16 

[§ 39] e. Answer as Evidence 17—(1) In Gen- 
eral. The answer to a bill for discovery is treated 
as evidence.'® The legality of such evidence must be 
determined by the court of law in which the case 
is pending in aid of which the bill was filed.1® It is 
optional with the party filing the bill whether he will 
use the answer as evidence,?° and it cannot be used 
as evidence by the party making it, unless it is first 
offered in evidence by the opposite party.2 It must 
be used as an entirety, unless part is expunged for 
impertinence,”* or unless some of it is not respon- 
sive. Where a part of an answer is offered, the 
party answering may read the other parts relat- 
ing to that issue.*° Responsive answers are evi- 
dence for as well as against defendant.2® But mat- 
ters contained in the answer which is not respon- 


814; Roussin v. St. Louis Perpetual 
Ins. Co., 15 Mo. 244; Croskey 'v. Eu- 
ropean, etc., Steam Shipping Co., 14 
Wkly. Rep. 514. 

{a] Partial answer.—If the an- 
Sswer is a partial one, the right 
should be reserved to the complatin- 
ant to except for want of a complete 
answer, if it should be found on the 
hearing of the answer that he is en- 
titled to it. Bentley v. Cleaveland, 
22 Ala. 814. 

98. Chicago, etc., R. Co. v. Ma- 
comb, 2 Fed. 18. 

99. See Equity [16 Cyc 315]. 

ay Were SHrv: McLaughlin, 24 Fed. 


23. 

{a] It is no ground for exception 
that the answer states a totally im- 
material fact or answers interroga- 
. tories improperly put and which the 
party was not compelled to answer. 
Conway v. Turner, 8 Ark. 356. 

[b] Voluntary discovery.—Where 
a statute provides that no discovery 
by officer or agent of a corporation 
shall be compelled unless by special 
order of the court, a voluntary an- 
swer on his part to a bill of discovery 
is not subject to exception because it 
fails to make the disclosures sought. 
McCreery v. Cobb, 93 Mich. 4638, 53 
ey 613. 

2. Waring v. 4 Edw. 
(N. Y.) 426. 

3. Higginson v. Blockley, 1 Jur. 
N. S. 1104. 

4 Swabey v. Sutton, 1 Hem. & M. 
514, 71 Reprint 225. 

5 Roussin y. St. Louis Perpetual 
Ins. Co., 15 Mo. 244. 

6 Semple v. Murphy, 8 B. Mon. 
(Ky.) 271; McClain,y. McGee, 9 Dana 
(Ky.) 368; Atterberry v. Knox, 8 Dana 
(Ky.) 282; Sprigg v. Jarret, 1 A. K. 
Marsh. (Ky.) 835; Roussin v. St. 
Louis Perpetual Ins. Co., 15 Mo. 244. 

7 Nancy v. Trammel, 3 Mo. 306. 

8. Lewes v. Morgan, 5 Price 468, 
146 Reprint 666. 

9. Atterbury v. 8 Dana 


Suydam, 


Knox, 


(Ky.) 282 (holding that although a 
party cannot be compelled to answer 
any matter which may subject him 
to a penalty, forfeiture, or infamous 
punishment, yet where a bill is taken 
as confessed for failure to answer 
the allegations are all taken as true, 
those concerning the objectionable 
matter as well as the others), 

10. Roussin v. St. Louis Perpetual 
Ins. Co., 15 Mo. 244. 

11. See supra § 36. 

12. Tomlinson vy. Lindley, 2 Ind. 


13. Tarpley v. Wilson, 83 Miss. 


14. Bonnell v. Shepard, 2 Wis. 503. 

15. Green v. Carey, 12 Ga. 601; 
Beall v. Blake, 10 Ga. 449; Bolckow 
v. Fisher, 10 Q. B. D. 161; Rasbotham 
v. Shropshire Union R., ete., Co., 24 
Ch. D. 110. 

[a] Information from agents.— 
A party answering is bound to ac- 
quire information from his agents 
and servants. Bolckow v. Fisher, 
10 Q. B. D. 161; Rasbotham v. Shrop- 
piri Unions R:; ‘ete: Co. '24'Ch.) D: 

16. Bacharach v. Bartlett, 81 N. J. 
Eq. 253, 87 A 70. 

17. Answers as evidence generally 
see Equity [16 Cyc 383 et seq]. 

18. Dunn v. Dunn, 8 Ala. 784; 
Ragsdale v. Buford, -Hayw. (Tenn.) 
192; Thompson v. Clark, 81 Va. 422; 
Bell v. Moon, 79 Va. 341; Jones v. 
Abraham, 75 Va. 466; Shurtz v. John- 
son, 28 Gratt. (69 Va.) 657; Fant v. 
Miller, 17 Gratt. (58 Va.) 187; Lyons 
v. Miller, 6 Gratt. (47 Va.) 427, 52 
AmD 129. 

19. Cassatt v. Mitchell Coal, etce., 
Co., .150 Fed. 32, 39, 81 CCA 80, 10 
LRANS 99; Chambers v. Warren, 13 
Ill. 318; Price v: Tyson, 8 Bland 
(Md. ) 392, 22 AmD 279; Carte v. Den- 
nis, 5 Terr. L. 30. 

“On a pure bill for discovery in 
aid of an action at law, all the court 
of chancery can do is to compel the 
discovery. The complainant, 


having obtained the discovery, is left 
to make :the best use of it that may 
be permitted by the court having 
jurisdiction of the action at law.” 
Cassatt v. Mitchell Coal, etc., Co., 
supra. 

20. Ala.—Saltmarsh yv. Bower, 22 
Ala. 221; Cox v. Cox, ,2 Port. 533. 
ai at a ld v. Turner, 8 Ark. 


Ky.—Nourse v. Gregory, 3 Litt. 378. 
Miss.—Carson v. Flowers, 15 Miss. 


Tenn.—Hays v. Crawford, 1 Heisk. 
21. Sate Te ee v. Bower, 22 


Ala. 

Bere ore v. Turner, 8 Ark. 

oat H.—Kidder v. Barr, 35 N. H. 
Miss.—Greenleaf ov. Highland, 

Walk. 375. 


N. Y.—Phillips v. Thompson, 1 
Johns, Ch. 131. 

Tenn.—Jones v. Davidson, 2 Sneed 
re Thompson vy, French, 10 Yerg. 


22. Ala.—Saltmarsh v. Bower, 22 
Ala. 221) 
eee —Chambers v. Warren, 13 Ill. 


Md.—Ringgold v. Ringgold, 1 Harr. 
& G. 11, 18 AmD 250; Glenn v. Ran- 
dall, 2 Md. Ch. 220. 
ay Y.—Jewett v. Belden, 11 Paige 

Va.—Fant vy. Miller, 17 Gratt. (58 
Va.) 187. 

23. Massingill v. Carraway, 21 
Miss. 324. 

24. McNutt v. Dare, 8 _Blackf. 
(Ind.) 35; Lawrence v. Ocean Ins, Co., 
11 Johns. (N. Y.) 245 note, 

fa] This rule applies to a _ por- 
tion of an entire correspondence pro- 
duced under the rule. Lawrence v. 
Ocean ‘Ins. Co., 11 Johns:,. (N.. Y.) 
245 note. 

25. Freeman v. hte Fruit Co., 
223 Mass. ‘aes 111 NE 7 
265 Grule S.—Gillman i * Libbey, 10 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 39-41] 


sive is not evidence for him, but must be other- | 
wise proved.2? According to some authorities where 
the bill is for discovery alone, the answer will be 
evidence for defendant, although it contains matters 
in avoidance of the complainant’s claim,’ but ac- 
cording to others matters in avoidance in an an- 
swer will not be available for defendant, unless 
proved.2® The bill may be read as introductory to 
the answer,°° if necessary to an understanding of 
it. 

[§ 40] (2) Conclusiveness.*? It has been held 
that the complainant in a bill for discovery by eall- 
ing for an answer agrees to abide by it as well where 
it turns out to be unfavorable as where it makes 
for him,’* and that, at least under some circum- 
stances, such answer may be conclusive.*4 Ordi- 
narily, however, an answer to a bill of discovery in 
aid of a suit at law is not conelusive,®® especially 
as to matters in avoidance.®® What weight should 
be given to the answers is a question upon which 
the cases are not entirely harmonious.*7 Accord- 
ing to some authorities, the answer is entitled to no 
greater consideration than the answers of the par- 
ty’s own witnesses on the stand and may be con- 
troverted in the same way,*® but according to others 


F, Cas. No. 5,445, 4 Cliff 447. 


Atwater v. Fowler, 
417. 
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a responsive answer to a bill for discovery in aid of 
a suit at law must be taken as true unless contra- 
dicted by two witnesses or by one with pregnant : 
circumstances,*® unless, it has been held, defendant 
is proved utterly unworthy of credit,‘ although ac- 
cording to some authorities the answer to a bill of 
discovery cannot be discredited by, impeaching the 
general reputation of the party answering for truth 
for the reason that a party is not permitted to say 
that his own witness is unworthy of belief.*? 

[§ 41] E. Privileged Matter. A defendant 
called upon to give discovery is substantially a wit- 
ness and, lke any other witness, may decline to 
disclose matter which is privileged, such ag mat- 
ters involving the professional confidence existing 
between attorney and client *? or physician and pa- 
tient;*® communications between husband and 
wife ;** state secrets ;*® matter tending to subject the 
party to a criminal prosecution,#° or to a penalty or 
forfeiture;** and other privileged matters.‘8 

How privilege claimed. Where facts sufficient to 
justify defendant’s claim of privilege appear on the 
face of the bill, the claim may be made by de- 
murrer,*® otherwise it must be made in the answer,°° 
and if made in the answer defendant must fully 


1 Edw. (N. Y.) Peake (ea 


Ma.—Turner v. Knell, 24 Md. 55; Evidence to overcome auswer 

Glenn v. Grover, 3 Md. 212. 80. Grimes y, Hilliary, 51 Ill. A. | generally see Equity [16 Cyc 392]. 
Miss.—Money v. Dorsey, 15 Miss.|641 [aff 150 Ill. 141, 36 NE 977]; 38. Williams v. Jayne, 55 Ill. 181; 
Walsh v. Agnew, 12 Mo. 520. Contra | Chambers v. Warren, 13 Tl. 318; Wil- 


15; Petrie v. Wright, 14 Miss. 647. 
wk H.—Moors v. Moors, 17 N. H. Park v. Depew, 25 
J.—Reed v. Cumberland Mut. 31. 


Lancaster y, Arendell, 2 Heisk. 


Pa. 509, 64 AmD|]liams v. Wann, 8 Blackf. (Ind.) 477; 
McNutt v. Dair, 8 Blackf. (Ind.) 35; 


Nourse v. Gregory, 3 Litt. (Ky.) 


N. 

F.. Ins. Co., 36 N. J. Ha. 146. 

Tenn.—Spurlock y. Fulks, 1 Swan 
289; Jones v. Perry, 19 Yerg. 59, 30 
AmD 430. 

Va.—Ward v. Cornett, 91 Va. 676, 
22 SE 494, 49 LRA 550; Thompson v. 
Clark, 81 Va. 422; Bell v. Moon, 79 
Va. 341; Morrison v. Grubb, 23 Gratt. 
(64 Va.) 842; Fant v. Miller, 17 Gratt. 
(58 Va.) 187. 

W. Va.—Jones v. Cunningham, 7 
W. Va. 707. 

Wis.—Farmers’, etc., Bank v. Grif- 
fith, 2 Wis. 443. 

[a] What is a responsive answer. 
—Where defendant is interrogated as 
to a certain arrangement and whether 
it was written or oral, and the an- 
swer sets out a paper as the arrange- 
ment, it is responsive and must be 
taken as true until disproved. Glenn 
v. Grover, 3 Md. 212; Reed v. Cum- 


biry ose, etc., Ins. Co., 36 N. J. Hq. 
[b] All matters strictly respon- 


sive to the bill are evidence whether 
they are affirmative or negative. 


Farmers’, ete., Bank v. Griffith, 2 
Wis. 443. 
{ec] The reason for the rule is that 


where the complainant calls upon the 
respondent for an answer, he thereby 
admits the answer to be evidence. 
Gillman v. Libbey, 10 F. Cas. No 
5,445, 4 Cliff. 447. 

{d] The rule includes not only 
what is responsive to the call in the 
bill, but also what is necessarily 
eonnected with the responsive matter 
or explanatory of it, Shiels. v. 
Stark, 14 Ga. 429. 

27. N. Y.—Atwater v. Fowler, 1 
Edw. 416. 

Yeh C.—Fleming v. Murph, 59 N. C. 
yvex. .—Aubrey v. Cannon, 11 Tex. 

Va.—Taylor v. Moore, 2 Rand. (23 
Va.) 563. 

W. Va.—dJones v. Cunningham, 7 


W. Va. 707. 
Wis.—Farmers’, ete., Bank v. Grif- 
,22 Ala. 


fiths, 2 Wis. 448 

28. Saltmarsh v. Bower, 
221; Chambers v. Warren, 13 Ill. 318; 
Price v. Tyson, 3 Bland (Md.) 392) 
22 Ar 279; Dyre v. Sturges, 3 S. C. 


Eq. 
to. np v. Faxon, 20 Conn. 486; 


(Tenn.) 434. 
32. See also Equity [16 Cyc. 392]. 
33. Ragsdale v. Buford, 3 Hayw. 


(Tenn.) 192. 

34 Butler v. Catling, 1 Root 
(Conn.) 310, 311 (where the court 
said that when a petitioner had ap- 
pealed to his adversary’s conscience 
and put his cause upon his testi- 
mony, it was “not competent for him 
to impeach it or help it out by the 
testimony of others’’). 

{a] Beason for rule.—Where the 
alleged necessity for a discovery is 
the only ground of equity jurisdic- 
tion, the answer is conclusive, since 
to falsify the allegation of a neces- 
sity for a discovery would defeat 


| the jurisdiction of the court whose 


aid plaintiff has invoked. Thompson 
v. Clark, 81 Va. 422; Fant v. Miller, 
17 Gratt. (58 Va.) 187. 
35. Ala.—Cox v. Cox, 2 Port. 533. 
Ark.—Turner v. Miller, 6 Ark. 463. 
Ga.—Heard v. Nix, 96 Ga, 51, 23 
SE 122. 
4 ve .—Chambers v. 13 Dil 


1 
Pind om ad ar v. Wann, 8 Blackf. 
3 Litt. 


Warren, 


Pad ene: v. Gregory, 

La.—Godwin v. Neustadtl, 42 La. 
Ann. 735, 7S 744. 

§. C.—Miller v. Tollison, 5 S. C. 
Eq, 145, 14 AmD 712. 

Va.—Anderson v. Union Bank, 117 
Va. 1, 83 SE 1080; Ward v. Gornett, 
91 Va. 676, 22 SE 494, 49 LRA 550; 
Thompson v. Clark, 81 Va. 422; Cor- 
bin v. Mills, 19 Gratt. (60 Va.) 438; 
Fant v. Miller, 17 Gratt. (58 Va.) 
187; Lyons v. Miller, 6 Gratt (47 
Va.) 427, 52 AmD 129. 

fa] Thus where documents, the 
production of which is sought to be 
compelled by bill of discovery con- 
tain matters relevant to the issues, 
a denial in the answer that the docu- 
ments will show the truth of the is- 
sues will not prevent an order for 
their production. Martin v. Martin 
pec 10, Del. Ch. 211, 88 A 612, 102 


A.378: 

86. Greenleaf v. Highland, Walk. 
(Miss.) 375; Lyons v. Miller, 6 Gratt. 
(47 Va.) 427, 52 AmD 129; Green- 
leaf v. Highland, Walk. (Miss.) 375. 
See also Equity [16 Cye 386 text 


378. 
39. U. S.—Hinkle v. Wanzer, 17 

How. 353, 15 L. ed. 173. 
Ark.—Turner v. Miller, 6 Ark. 463; 

Field v. Pope, 5 Ark. 66. 

Nene v. Nix, 96 Ga. 51, 23 SH 
Md.—Turner v. Knell, 24 Md. 55; 

Glenn v. Grover, 3 Md. 212. 

Oe echo tie v. Armour, 1 Mo, 
cae Y.—Clason vy. Morris, 10 Johns. 
S. C.—Miller_ v. Fe OHAaRR 5 Ss. Cy 

Eq. 145, 14 AmD 712. 
Tenn.—Spurlock v. Fulks, 1 Swan 

289; Smith v. Kincaid, 10 Humphr. 

Uer Contra Allen v. McNew, 8 

Humphr, 45. 

Va.—Thompson v. Clark, 81 Va. 
422; Schurtz v. Johnson, 28 Gratt. 
(69 Va.) 657. 

[a] Rule applied.—(1) Where a 
bill charges generally that certain 
deeds are fraudulent and void, and 
also propounds special interrogato- 
ries predicated upon some of the 
averments, defendants have a right 
to answer all the allegations, whether. 
specially interrogated or not; and in- 
such a case the positive denials of 
the answers must be met in the usual 
way—by the oaths of two witnesses 
or of one with pregnant circum- 
stances. Glenn v. Grover, 3 Md. 212. 
(2) Where the answers are evoked 
as a substitute for a counter letter 
which can be proved by nothing but 
such a letter, the answers cannot be 
contradicted by anything but a like 
document. Godwin v. Neustadtl, 42 
La. Ann. 735, 7 S 744. 

Various statements of rule see 
Equity [16 Cyc 392 et seq]. 

40. Miller v. Tollison, 5 S, C. Eq. 
145, 14 AmD 712. 

41. Field v. Pope, 5 Ark. 66; Cham- 
bers v. Warren, 13 Ill. 318; Murray 
v. Johnson, 1 Head (Tenn.) 353. , 

See Witnesses [40 Cye 
See Witnesses [40 Cye 
44. See Witnesses [40 Cye 
See Witnesses [40 Cyc 
See Witnesses [40 Cyc 
Sp Witnesses [40 Cye 

48. See generally Witnessed [40 
Cye "2352— 2405; 2531-2553]. 

49. See supra § 30. 

50. McCartney v. Fletcher, 10 App. 
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state the facts which entitle him to protection.** 
Objection that the discovery tends to incriminate ** 
must be made by affidavit,°? and this is also true 
where it is claimed that the discovery would sub- 
ject the party to a forfeiture or penalty.>* 

[§ 42] F. Practice. As the sole object of a bill 
of discovery in aid of an action at law is to ob- 
tain a sufficient answer and in the meantime to stay 
the action,®® the proceeding ends when the discovery 
is made, and the party is left to make such use 
of the answer as may be permitted by the court hav- 
ing jurisdiction of the action at law.®’ On a pure 
bill for discovery the cause is never brought to a 
hearing.’ A bill of discovery will not be dismissed 
for want of prosecution.®? 

In the federal courts under the new rule provid- 
ing that discovery shall be by interrogatories to 
which specific objections may be taken,®° the proper 
practice in a bill of discovery now is for plaintiff 
to annex to his bill for discovery from defendant 
such interrogatories as he wishes defendant to an- 
swer.®t Under the rule either party may after is- 
sue joined file interrogatories requiring the other 
to state material matters relating to the nature 
of the case and the facts supporting it.°? The in- 
terrogatories must be limited to inquiry as to ma- 
terial facts and cannot require disclosures of evi- 
dence or facts which merely tend to prove the ma- 
terial facts,°* and the right to obtain discovery un- 
der the rule does not extend in favor of either party 
beyond matters relating to his own ground of action 
or defense,** although the right to discovery as to 
matters material to the cause of action or defense 
will not be defeated by the fact that such matters 
also involve the ground of defense or cause of ac- 
tion of the interrogated party.*® This rule is not 


(D. bee 572; Hayes v. Caldwell, 10]22 AmD 279. 
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intended to give any right of discovery that did not 
exist under the old practice, but merely to alter pro- 
cedure,®° and hence does not enable the party to 
seek information as to the manner in which or the 
evidence by which his adversary purposes to estab- 
lish his ease,®* or to propose interrogatories in aid 
of an action for a penalty.®® If defendant does not 
dispute plaintiff’s right to some discovery but ob- 
jects to some or all of the actual interrogatories 
annexed to the bill he can make those objections 
and bring them on for hearing before the judge, but 
if he disputes plaintiff’s right to any discovery he 
can plead in an answer such facts as he deems perti- 
nent and obtain from the court an enlargement of his 
time to answer the interrogatories until plaintiff’s 
right to discovery is established.*® Filing of inter- 
rogatories in case of corporations is not a matter of 
course under this rule.7° A party waives his objec- 
tion to the interrogatories by undertaking to an- 
swer them.”4 An interrogatory filed under this rule 
should embrace but a single question and be so framed 
that it may be clearly seen what the interrogated 
party is called on to answer,’® and if he is in doubt 
or the meaning of the interrogatories does not clear- 
ly appear he may require a restatement.”? The rule 
should be applied in such manner as to simplify as 
far as possible not only the issues of the cause but 
also the testimony either in behalf or in defense of 
the cause,’* and the court may require the answering 
of an interrogatory only on the conditions imposed 
on the interrogating party.7> Defendant is not sub- 
ject to the rule that by answering one of the in- 
terrogatories he must answer them all.7¢ 

[§ 43] G. Costs. As a general rule the com- 
plainant in a bill of discovery must pay the costs,’7 
especially where he files his bill without first apply- 


Fed. 424; P. M. Co. v. Ajax Rail An- 


Il 

‘BL. iter Wy. Banwell, 50 Fed. 150; 
Thomas vy. Watson, 23 F. Cas. No. ose 
913, Taney 297. 

[a] A mere statement in argu- 
ment of counsel of a reason for de- 
elining to answer an interrogatory 
is not sufficient. Slater v. Banwell, 
50 Fed. 150. 

52. See Witnesses [40 Cye 2534]. 

58. Operative Plasterers Nat. As- 
soc. v. Smithies, [1906] A. C. 434, 
5 AnnCas 738. 

54, Parramore v. Boston Mfg. Co., 
1 OntWR 716. 

55. Yates v. Monroe, 13 Ill. 212; 
Fifield v. Gorton, 15 Ill. A. 458; Price 
v. Tyson, 3 Bland (Md.) 392, 232 AmD 
279; Jones v. Sherwood, 6 N. J. Eq. 
210. See also supra § 3. 

[a] An order to stay proceedings 
because a bill of discovery is pend- 
ing must be made in the equity suit 
and not in the action at law. Noble 
v. Tillotson, 2 Ind. 553. 

56. Williams v. Phiel, 66 Fla, 192, 
63 S 658, AnnCasi916D 245; Yates 
v. Monroe, 13 Ill, 212; Fifield v. Gor- 
ton, 15 Tll. A. 458; Price v. Tyson, 3 
Bland (Md.) 392, 22 AmD 279; Jones 
v. Sherwood, 6 N. J. Eq. 210 

{a] Where such discovery cannot 
be given by merely answering the 
bill, the court may cause necessary 
proceedings to be taken to obtain 
such discovery. Williams v. Phitel, 
eo ennes 192, 68 S 658, AnnCas1916D 
4 


57. Cassatt v. Mitchell Coal, etc., 
Co., 150 Fed! 32; 81 CCA 80, 10 
LRANS 99; Price vaiTyson, 3 Bland 
(Md.) 392, 22 AmD 279. 

58. U. S.—Cassatt  v. Mitchell 
Coal, etc., Co., 150 Fed. 32, 81 CCA 
80, 10 LRANS 99. 

y.—Dixon v. Campbell, 3 Dana 


Md.—Price v. Tyson, 3 Bland, 392, 


Miss.—Kearny v. Jeffries, 48 Miss. 
343; Townsend v. Odam, 1 Miss. 356. 
N. H.—Dennis v. Riley, QA Ne) es 


50. 

Sonik Y.—Matter of Davies, 168 N. Y. 
Eng.—Hindman v, Taylor, 2 Bro. 

Ch. 7, 29 Reprint 4; Anonymous, 


Mosely 185, 25 Reprint 340 (holding 
that, if the bill is brought to a hear- 
ing, the cause should be struck off, 
but not dismissed); Shaftsbury v. 
Arrowsmith, 4 Ves. Jr. 66, 31 Re- 
print 35. 

59. Bouton v. Smith, 113 Ill. 481; 
Woodcock v. King, 1 Atk. 286, 26 Re- 
print 183; Bennett v. Harrap, 22 L. 7. 
Rep. N. Ss. 647; Anonymous, Mosely 
185, 25 Reprint’ 340; Parr v. Howlin, 
Sau & Se. 124, 

[a] Taxing costs.—Defendant may 
pray an order on plaintiff to pay the 
costs of the suit to be taxed, Wood- 
cock vy. King, 1 Atk. 286, 26 Reprint 


183. 

{b] Where the bill is for both 
relief and discovery, and the prayer 
for relief is stricken out, the bill as 
to discovery will be dismissed as of 
course. Gurish v. Donovan, 2 Atk. 
166, 26 Reprint 504, Barn. Ch. 428, 
27 Reprint 706. 

60. Equity rule 58, 198 Fed. xxxiv, 
115 CCA xxxiv. 

61. Pressed ‘Steel Car Co. v. 
Union Pac. R. Co., 241 Fed. 964. 

62. Batdorf v. Sattley Coin Hand- 
ling Mach. Co., 238 Fed. 925. 

68. Pressed’ Steel Car Co. v. 
Union Pac. R. Co., 241 Fed. 964; Bat- 
dorf v. Sattley Coin Handling ‘Mach. 
Co., 238 Fed. 925; Kinney v. Rice, 
238 Fed. 444; Wolcott v. National 
Electric Signaling Co., 235 Fed. 224; 
Window Glass Mach. Co. vy. Brook- 
ville Glass, etc., Co., 229 Fed. 833; 
Day Co. v. Mountain City Mill Co., 
225 Fed. 622; Luten v. Camp, 221 


chor Co., 216 Fed. 634. 

64, Batdorf v. Sattley Coin Hand- 
ling Mach. Co., 238 Fed. 925; Kinney 
v. Rice, 238 Fed. 444; Wolcott v. Na- 
tional Electric Signaling Co., 235 Fed. 
224; Day Co. v. Mountain City Mill 
Co., 225 Fed, 622. 

65. Batdorf v. Sattley Coin Hand- 
ling Mach. Co., 238 Fed.- 925; Kinney 
v. Rice, 238 Fed. 444; Wolcott v. Na- 
tional Electric Signaling Co., 235 Fed. 
224; Day Co, v. Mountain City Mill 
Co., 225 Fed. 622. 

(al Matters disclosed in the an- 
swer material to plaintiff’s case may 
be made the subject of interrogato- 
ries filed by the plaintiff. Blast Fur- 
nace Appliances Co. v. Worth Bros. 
Co., 221 Fed. 430. 

66. Wolcott v. National Electric 
Signaling Co., 235 Fed. 224; Speidel 
ee v. N. Barstow Co., 232 Fed. 


67. Wolcott v. National Electric 
Signaling Co., 235 Fed. 224. 

68. Speidel Co. v. N. Barstow Co., 
232 Fed. 617; Window Glass Mach. 
Co. y. Brookville Glass, ete.,'Co., 229 
Fed. 833, 

69. Pressed Steel Car Co, v. Union 
Pac. R. Co., 241 Fed. 964. 

70. Union Sulphur Co. v. Freeport 
Texas Co., 2384 Fed. 194. 

71. Window Glass Mach, Co. v. 
poeviee Glass, ete., Co., 229 Fed. 


72. Kinney v. Rice, 238 Fed. 444. 

73. Rodman Chemical Co. vy. E. F. 
Houghton Co., 2383 Fed. 470. 

74. Batdorf v. Sattley Coin Hand- 
ling Mach. Co., 238 Fed. 925. 

75. Batdorf v. Sattley Coin Hand- 
ling Mach. Co., 238 Fed. 925. 

76, Pressed Steel Car Co. v. Union 
Pac; R. 241 Fed. 964. See also 
supra § 35. 

Md.—Price v. Tyson, 3 Bland, 


77. 
1392, 22 AmD 279. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 43-44] 


ing to his adversary for an admission of the facts 
sought to be elicited,’® or where he obtains no ma- 
terial discovery which he had not already obtained 
from other sources and does not use the answer at 
the trial or apply for leave to do so. The com- 
plainant must also pay the costs where the applica- 
tion is denied.8° But where prior to the filing of the 
bill the opposite party refuses discovery of facts 
within his knowledge after being so requested by 
the complainant, the latter will not be charged with 
the costs.8! Where a bill for discovery contains 
also a prayer for general relief and a replication is 
filed to the answer, defendant is not entitled to an 
order for costs on motion as in a mere bill for dis- 
covery,®2 and where the bill prays relief against all 
of the defendants but one, against whom it only 
prays discovery, such defendant cannot, after an- 
swer, obtain an order for the costs.8* Where an in- 
junction is prayed in aid of a bill of discovery solely 
and unsuccessfully opposed, the costs therein must 
be paid by defendant.’ Where exceptions to the 
answer are taken and sustained, defendant must pay 
the costs upon the exceptions.*® Under the English 
practice, when defendant to a bill of discovery and 
a commission examines in chief, instead of confining 
himself to ecross-examination, he should not have 
costs,8* and in any event neither party is entitled to 
costs as.to the commission.§’ For the purpose of 
taxing costs the officers of corporations are deemed 
part of the corporation ;°* but when the discovery ob- 
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tained is used to charge the officers in supplemental 
proceedings they are entitled to their costs.8® Where 
the complainant is compelled to pay the costs of an 
officer of a corporation necessarily made a party 
to a bill he is entitled to recover such costs from 
the other parties to the suit-9° 

[§ 44] H. Production and Inspection of Books 
and Papers—1. Jurisdiction. A court of equity has 
inherent power to compel discovery and production 
of books and papers in possession of the adverse 
party, independent of any statute.°! The jurisdic- 
tion is confined to cases where such books and pa- 
pers are evidential in a cause pending in the court,®? 
and to cases arising under a bill filed for relief as 
well as for discovery, or under a bill filed for dis- 
covery only in aid of a prosecution or defense in 
litigation pending or contemplated.°® The power 
of a court of equity, however, to order production 
or inspection of books or papers should be exercised 
with caution ;°* and while discovery by production of 
documents which will disclose facts material to the 
inquiry should be awarded,® it should not be award- 
ed to gratify mere curiosity or to enable one party 
to make undue inquisition into the affairs of an- 
other;°® where the facts sought to be disclosed are 
immaterial °’ or irrelevant;°® where the discovery 
would not avail the case of the party applying;°® 
or where the object sought by the discovery could 
be as well obtained without the discovery. Ordi- 
narily a production for inspection in advance of the 


Mass.—Wright v. Dame, 1 Mete. 
37 


N. H.—Dennis v. Riley, 21 N. H. 
50. 

N. Y.—Deas v. Harvie, 2 Barb. Ch. 
448; Broughton v. Phillips, 6 Paige 
334; King v. Clark, 3 Paige 76; Bur- 
nett v. Sanders, 4 Johns. Ch. 503. 

Oh.—Porter v. Dailey, Wright 759. 

S. C—McCelvy v. Noble, 47 8. C. 
L. 330. 

Eng.—London Assur Co. v. Hankey, 
1 Anstr. 9, 145 Reprint 783; Hickey 
v. Duffey, Hayes 3538; Meyrick v. 
Whishaw, 4 Madd, 272, 56 Reprint 
706; Noble v. Garland, 1 Madd. 344; 
Coventry v. Bentley, 3 Meriv. 677, 36 
Reprint 259; Skrine v. Powell, 15 
Sim. 81, 38 EngCh 81, 60 Reprint 547; 
Hibberson v. Fielding, 2 Sim. & St. 
371, 1 EngCh 371, 57 Reprint 388; 
Simmonds v. Kinnaird, 4 Ves. Jr. 735, 
31 Reprint 380. 

78. Drake v. Foster, 28 Ala. 649; 
Condict v, Wood, 25 N. J. L. 319; 
Townsend v. Lawrence, 9 Wend. 
(N. Y.) 458; Jenkins v. Bennett, 40 
S.'C. 393, 18° SEH 929. 

79. Winnipeg v. Winnipeg, etc., R. 
Co., 23 Man. 533. 

80. Condict v. Wood, 25 N. J. L. 
3r9: 

81. 
N. H..50. 

N. J.—Condict v. Wood, 25 N. J. 
L. 319. 

N. Y.—Seligman v. Real Est. Trust 
Co., 20 AbbNCas 210; Charlick v. 
Flushing R. Co., 10 AbbPr 130; Bre- 
voort v. Warner, 8 HowPr 321; Town- 
send v. Lawrence, 9 Wend. 458; King 
v. Clark, 3 Paige, 76; Burnett v. San- 
ders, 4 Johns. Ch. 503. 

S. C—McElwee v. Sutton, 10 S. C. 
Eq. 32. 

Eng.—Lovell v. Yates, 6 Jur. 479; 
Perry v. Newenham, 1 Molloy 72; 
Weymouth vy. Boyer, 1 Ves. Jr. 416, 
80 Reprint 416. 

82. ye ee ior v. Miln, 2 Paige 

Atty.-Gen. v. Burch, 4 Madd. 
178, 56 Reprint 673. 


N. H.—Dennis v. Riley, 21 


84. Lovell v. Galloway, 3 Wkly. 
ny 156. 
85. 


Price v. Tyson, 3 Bland (Md.) 
392, 22 AmD 279. 

86. Noble v. Garland, Coop. 222, 
35 Reprint 538, 19 Ves. Jr. 372, 34 
Reprint 556; Anonymous, 8 Ves. Jr. 


69, 32 Reprint 277. 

87. London Assur. Co. v. Hankey, 
1 Anstr. 9, 145 Reprint 783. 

88. Masters v. Rossie Read Min. 
Co., 4 N. Y. Super. 301. 

89. Masters v. Rossie Read Min. 
Co., 4 N. Y. Super. 301. 

Fulton Bank v. New York, etc., 
Canal Co., 4 Paige (N. Y.) 127. 

91. U. S.—Utah Constr. Co. v. 
Montana R. Co., 145 Fed. 981. 

Ala.—Goodall-Brown v. Ray, 168 
Ala. 350, 53 S 137; Bryant v. Peters, 
3 Ala. 160. 

Cal.—Ex p. Clarke, 126 Cal. 235, 58 
P 546, 77 AmSR 176, 46 LRA 835. 

Tll.—Ely v. King-Richardson Co., 
265 Tll. 148, 106 NE 619, LRA1915B 
Miller v. Russell, 224 Ill. 68, 
79 NE 434. 

Md.—Williams v. Williams, 1 Md. 
Ch. 199, 

N. J.—Singer Mfg. Co. v. Bowne, 81 
N. J. Eq. 157, 85 A 449; Schrafft v. 
Wolters, 61 N. J. Hg. 467, 48 A 782; 
Lawless v. Fleming, 56 N. J. Eq. 815, 
40 A 638; Little v. Cooper, 10 N. J. 
Kq. 273. 

N. Y.—King v. Leighton, 58 N. Y. 
383; Lotz v. Seedara Vuleanite Pan 
Co., 102 Misc. 68, 168 NYS 446. 
neti aoa v. Hughes, 1 Head 


Statutory proceedings for discov- 
ery and inspection see infra § 111 et 


seq. 

92. Goodall-Brown Co. v. Ray, 168 
Ala. 350, 53 S 137; Singer Mfg. Co. 
v. Bowne, 81 N. J. Eq. 157, 85 A 
449; Fuller v. Hollander, 61 N. J. Eq. 
648, 47 A 646, 88 AmSR 456. 

93. Fuller v. Hollander, 61 N. J. 
Eq. 648, 47 A 646, 88 AmSR 456. 

94. U. S.—Utah Constr. Co. v. 
Montana R,. Co., 145 Fed. 981. 

Cal.—Ex p. Clarke, 126 Cal. 235, 58 
P 546, 77 AmSR 176, 46 LRA 835; 
Kullman, ete., Co. v. Solana County 
SAR Ct £52 tCal) AOD; ee is ap: 

Md.—Williams v. Savage Mfg. Co., 
3 Md. Ch. 418; Williams v. Williams, 
1 Md. Ch. 199. 

Ont.—Evans v. Jaffray, 3 Ont. L. 
327, 1 OntWR 158; Arnoldi v. Cock- 
burn, 11 OntWR 102. 

95. Chicago Bd. of Trade v. Tuck- 
er, 202 Fed. 288; Utah Constr. Co. 
v. Montana R. Co., 145 Fed. 981; 
Evans v. Jaffray, 3 Ont. L. 327, 1 


OntWR 29, 158; Cassein Co. v. Huns- 
ley, 3 OntWR 59. 

{a] Production of a sketch and 
photograph made by a defendant 
after the injury to be used by it in 
case of an action to recover for such 
injury will be ordered. Lacoss vy. 
Lebanon, (N. H.) 101 A 364. 

96. Victor G. Bloede Co. v. Joseph 
Bancroft, ete., Co., 98 Fed. 175; Ex p. 
Clarke, 126 Cal. 235, 58 P 546, 77 
AmSR 176, 46 LRA 835; Holtz v. 
Schmidt, 34 N. Y. Super. 28. 

97. Kullman, etc., Co. v. Solana 
County Super. Ct., 15 Cal. A: 276, 
114 P 589; Jones v. Youngstown- 
Sharon R., etc., Co., (N. J. Ch.) 84 
A 200; Evans v. Jaffray, 3 Ont. L. 
327, 1 OntWR 158. 

[a] Requisite showing.—‘“In no 
case... Should a person be forced 
to surrender his private books and 
papers to another who does not claim 
to own or have an interest in them 
except upon convincing proof that 
such books or papers contain evi- 
dence which materially affects the 
rights in litigation of the person de- 
manding them.” Kullman, etc., Co. 
v. Solana County Super. Ct., 15 Cal. 
A. 276, 285, 114 P 589. 

98. Chicago Bd. of Trade v. Tuck- 
er, 202 Fed. 288; Higgins v. U. S. Ex- 
press Co., (N. J. Sup.) 85 A. 450; 
Lawless v. Fleming, 56 N. J. Eq. 815, 
40 A 6388. 

99. Victor G. Bloede Co. v. Jo- 
seph Bancroft, etc., Co., 98 Fed. 175; 
Whitman v. Weller, 39 Ind. 515. See 
also supra § 4. 

[a] The test is whether the facts 
which they evidence are relevant to 
plaintiff's cause of action or whether 
they are merely matters of defense, 
for defendant cannot be required to 
discover either facts or documents 
that are relevant only to the de- 
fense. Lacoss vy. Lebanon, (N. H.) 
101 A 364, ° 

1. The Eros, 224 Fed. 194; Theo 
ee Co. v. Vite Ore Co., 18 Man, 

[a] For example (1) a libelant’s 
motion for discovery of cablegrams 
and other messages will not be 
granted, either under the admiralty 
or the general equity rules, where 
the libelant has or can obtain origi- 
nals or copies of all the messages, 
and all he could gain by discovery 
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trial will not be ordered,? especially where it would 
be necessary for the other party to produce such 
documents at the trial or fail in his claim or de- 
fense,? but where a preponderating necessity there- 
for appears, inspection in advance of the trial may 
be ordered.t When production is ordered, a special 
master may be appointed to see that the party ap- 
plying does not inspect anything not legitimately 
necessary to enable him to prove his ease at the 
trial,>5 but where a reference is made to a mas- 
ter to superintend the production of books and 
papers, all parties in interest may examine the party 
producing such books and papers as to whether the 
order has been complied with,® and the master should 
allow a reasonable time to inspect the books and 
papers and to prepare interrogatories for the exami- 
nation of the party if necessary.’ A party has no 
right to an inspection of papers proved as exhibits 
by his adversary.® 

Property other than books and papers. Accord- 
ing to some authorities a court of equity has in- 
herent power in a proper case to compel an inspec- 
tion of premises and to make maps and drawings 
thereof,® although there are a number of cases which 
hold to the contrary.?° 

Punishment for failure to disclose. It has been 
held that a commitment for contempt is proper in 


DISCOVERY 


[§§ 44-46 


aid of a bill for discovery in aid of a legal action 
where the remedy provided by statute for the pro- 
duction of books and papers is inadequate.1? 

[§ 45] 2. Procedure to Obtain—a. Demand for 
Production or Inspection. A demand for production 
or inspection is not a necessary prerequisite for a 
bill of discovery of such books or papers.}? 

[§ 46] b. Form and Requisites of Plaintiff’s 
Pleadings. Ordinarily the proper and only method 
for obtaining the inspection or production of books 
or papers in equity is by bill or cross bill,!8 although 
it has been held that an exception to this rule pre- 
vails as to partnership books and papers which are 
in the hands of one of the copartners or his as- 
signees or representatives. The bill must show 
possession or control of the books or papers sought 
by the party who is asked to produce them.» It 
must also describe the books or papers of which an 
inspection or production is sought with reasonable 
certainty ;1® show that plaintiff has an interest there- 
in;*? state the facts which are expected to be proved 
thereby,?® the pertinenecy of the facts to be proved 
by them to the issue,!® and that the facts pertain 
to the case of the complainant ;?° and require an- 
swer under oath,?! admitting or denying the alle- 
gations.?? 

In the federal courts under the new equity rule,” 


would be to establish the authority 
of the’ sender and the receipt of the 


answers, which facts could be es- | 


tablished by depositions taken on 
commission. The Eros, 224 Fed. 194. 
(2) In an action to restrain defend- 
ants from selling certain medicinal 
preparations manufactured and sold 
by them so as to deceive the public 
into the belief that they were the 
preparations of plaintiffs, defend- 
ants are not entitled to an order for 
the analysis of the samples. of 
plaintiff's preparations produced at 
the trial, since their object could be 
as well, if not better, obtained by an 
analysis of what could be freely pur- 
chased in the open market. Theo. 
eel Co. v. Vite Ore Co., 18 Man. 


2. Churchward International Steel 
Co. v. Bethlehem Steel Co., 233 Fed. 
322; Ryder v. Bateman, 93 Fed. 31; 
Adams v. Rolston, 6 N. J..L. 183; 
Com. v. Perkins, 124 Pa. 36, 16 A 
525, 2 LRA 223; Happersett v. Eaton, 
20 Pa. Dist. 501; Penna Co. v. R. 
Co.,1 9. Pa.) .Co., 517. 

3. Rice v. West, 22 Pa. Co. 122. 

4 Utah Constr. Co. v. Montana 
R. Co., 145 Fed. 981; Arizona Copper 
King v. Robert, 76 N. J. Eq. 251, 74 
A 292; Graham v. Cummings, 11 Pa. 
Dist. 68. 

{a] Thus in a suit in equity for 
an accounting and to foreclose a me- 
chanic’s lien for railroad construction 
work, complainant was entitled to 
discovery before trial of books and 
papers in defendant’s possession nec- 
essary to establish complainant’s 
cause of action, Utah Constr. Co. 
v. Montana R, Co., 145 Fed. 981. 


5. Motley, ete, Co., v. Detroit 
Steel, etc., Co., 174 Fed. 734. 

6 Hallett v. Hallett, 2 Paige 
(N. Y.) 482. 

7. Hallett v. Hallett, 2 Paige 
(N. Y.) 432. 


8. Clark v. Field, 10 Vt. 321. 

9. Montana Co. v. St. Louis Min., 
etc., Co., 152 U. S. 160, 14 SCt 506, 
38 L. ed. 898; Thornburgh v. Savage 
Min. Co., 23 F. Cas. No. 13,986; Clark 
v. Tulare Lake Dredging Co., 14 Cal. 
A. 414, 112 P 564; State v. Andersun, 
270 Mo. 533, 194 SW 268, LRA1917E 
833; Bennett v. Griffiths, 3 E. & E. 
467, 107 ECL 467, 121 Reprint 517. 

10. Beyer v. Transit Dev. Co., 139 
App. Div. 724, 124 NYS 463; Sutter 
v. New York, 89 App. Div. 494, 85 


NYS 989; Auerbach v. Delaware, etc., 
R. Co., 66 App. Div. 201, 73 NYS 
118; Cooke v. Lalance Grojean Mfg. 
Co., 29 Hun (N. Y.) 641 [rev on other 
grounds 99 N. Y. 649 mem, 1 NE 
(77]; Danahy v, Kellogg, 70 Misc. 25, 
126 NYS 444; Wilson v. Collins, 57 
Mise. 363, 109 NYS 660; Pina Maya- 
Sisal Co. v. George L. Squire Mfg. 
Co., 55 Mise. 325, 105 NYS 482; Ken- 
nedy v. Nichols, 33 Mise. 726, 68 NYS 
1053; Ansen v. Tuska, 24 N. Y. Super. 
663, 19 AbbPr 391. 

11. Garden City Sand Co, v. Peo., 
118: Til. A.0372. 
ec ae Burroughs v. McNeill, 22 N. C. 

13. Oro Water, ete., Co. v. Oro- 
ville, 162 Fed. 975, 977 [quot Cyc]; 
Bischoffsheim v. Brown, 29 Fed. 341; 
Evans v. Staples, 42°N. J. Eq. 584, 8 
A 528; Lupton v. Johnson, 2 Johns. 
Ch, (N. Y.) 429; Burton v. Neville, 2 
Cox Ch. 242, 30 Reprint 112; Spragg 
v. Corner, 2 Cox Ch. 109, 30 Reprint 
50; v. . 2 Dick. 778, 21 Re- 
print 473; Micklethwaite v. Moore, 3 
Meriv. 292, 36 Reprint 112; Milligan 
v. Mitchell, 6 Sim. 186, 9 EngCh 186, 
58 Reprint 564; Penfold v. Nunn, 5 
Sim. 405, 9 EngCh 405, 58 Reprint 
389; Pickering v. Rigby, 18 Ves. Jr. 
484, 34 Reprint 400. 4 

14. Kelly v. Eckford, 5 Paige 
(N. Y.) 548 (holding that, where part- 
nership books and papers, to the in- 
spection of which both parties have 
an edual right, are in the hands of 
one of the copartners or his assignees 
or representatives, upon the applica- 
tion of either party in any such suit, 
the adverse party will be compelled to 
deposit the partnership books and pa- 
pers which are in his possession or 
under his control in the hands of the 
officers of the court for the inspec- 
tion of the party making such ap- 
plication). Contra Pickering v. Rig- 
by, 18 Ves. Jr. 484, 34 Reprint 400 
(pet Lord Eldon). And see Maund v. 
Allies, 4 Myl. & C, 503, 18 EngCh 503, 
41 Reprint 194 (where an order for 
the inspection of plaintiff's docu- 
ments where there was a partnership 
and one of the partners was receiver 
was refused except so far as his 
receiver’s books were concerned). 

15. Scotten v. Rosenblum, 231 Fed. 
357 [aff 239 Fed. 1022 mem, 152 
CCA 666 mem]; Kullman, etc., Co. 
v. Solana County Super. Ct., 15 Cal. 
A. 276, 114 P 589; Williams v. Sav- 


age Mfg. Co., 3 Md. Ch, 418; Williams 
v. Williams, 1 Md. Ch. 199; Memphis 
Trotting Assoc. v. Smathers, 114 App. 
Div. 376, 99 NYS 1057. 

16. Utah Constr. Co. vy. Montana 
R. Co., 145 Fed. 981; Funkenstein v. 
San Francisco Super. Ct. 23 Cal. A. 
663, 1389 P 101; Kullman, etce., Co. v, 
Solana County Super. Ct., 15 Cal, A. 
276, 114 P 589; Eschbach y. Lightner, 
31 Md. 528; Duvall v. Farmers’ Bank, 
2 Bland (Md.) 686; Williams v. Sav- 
age Mfg. @o., 3 Md. Ch. 418; Williams 
v. Williams, 1 Md. Ch. 199; Watson 
v. Renwick, 4 Johns. Ch. (N. Y.) 381. 

[a] Thus an application for the 
production of books which states 
“that if they had been kept with any 
regard to good faith and accuracy, 
they must contain evidence pertinent 
to the issues in the cause,” but which 
designates no particular books and 
no facts expected to be proved by 
them, is insufficient. Williams v. 
Savage Mfg. Co.. 3 Md. Ch. 418, 419. 

{b] Identification necessary.—The 
precise book containing the evidence 
must be designated or so described 
that it may be identified. Kullman, 
ete., Co. v. Solana County Super. Ct., 
15 Cal. A. 276, 114 P 589. 

17. Watson v. Renwick, 4 Johns. 
Ch. (N. Yi 883¢ 

18. Williams v. Savage Mfg. Co., 
3 Md. Ch. 418; Williams v. Williams, 
1 Md. Ch. 199. 

19. Kullman, ete., Co. v. Solana 
County Super, Ct., 15 Cal. A. 276, 
114 P 589; Eschbach vy. Lightner, 31 
Md. 528; Thomas vy. Lansdale, etce., 
RR. Co., 29 “Pay GCo...5323; Collomyv. 
Francis, 1: Pars. Eq. Cas. (Pa.) 527. 

[a] For example a bill will not 
lie to compel defendant to bring into 
court all papers and parchments in 
his possession, anterior to a certain 
date, in which plaintiff may have an 
apparent interest, for plaintiff’s in- 
spection, that he may thereby obtain 
the necessary evidence to enable him 
to prosecute his claim to certain 
lands, if he has any. Collom vy. Fran- 
cis, 1. Pars. Eq. Cas. (Pa.)252% 

20. Eschbach v. Lightner, 31 Md. 
528; Cutten v. Mitchell 10 Ont. L. 
7384, 6 OntWR 552, 497. 

21. Carpenter v. Benson, 6 N. Y. 
Super. 496. See also supra § 25. 

22. Bischoffsheim v. Brown, 29 
Fed. 341. : 

23. Equity rule 58, 198 Fed. xxxiv, 
115 CCA xxxiv. ; 


For later cases, developments and changes in the law seecumulative Annotations, same title, page and note number, 
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either party may after issue joined file interroga- 
tories requiring discovery of documents material to 
the support or defense of the cause,?* but disclo- 
sure of evidence to prove the nature of the cause 


of action cannot be required.?® 


[§ 47] 3. Character of Answer Entitling Plain- 
Plaintiff is in no case entitled 
to a production and inspection of the documents, un- 
less defendant in his answer admits that they are 
in his possession or power;?° but when the answer 
fails to make proper disclosures a further answer 
If, however, the answer to a 
bill asking production ‘and inspection admits pos- 
session of the books or documents mentioned in the 
bill, a motion for the production based on such 
answer is then made,?® which will usually be granted 
as a matter of course,?® although defendant is en- 
titled to appeal to the discretion of the court if any 
sufficient reason exists to protect him from a dis- 
And if defendant describes and admits 


tiff to Production. 


may be required.?* 


elosure.®° 
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possession of books of account mentioned in his bill, 
complainant may claim that the description shows. 
them to be relevant to his case, although relevancy 
is not admitted or denied.*1 

[§ 48] 4. Excuses for Failure to Obey Order 


Where the answer admits enough 


to render it probable that the documents are in 
defendant’s possession, his affidavit made there- 
after that they are not in his possession will not 
prevent a conditional order for their production 
leaving defendant to be exonerated for failure to 
produce them if he satisfies the court that he has 
no control over the documents.*2 
seeks to excuse the nonproduction of documents in 
his possession on the ground that they are priv- 
ileged communications, the affidavit must describe 
the documents with sufficient distinctness to enable 
the court to order their production if the objection 
should be overruled.®# 


Where defendant 


III. UNDER STATUTORY PROVISIONS 


[§ 49] 


Persons—1. In General. 


Pressed Steel Car Co. v. Union 
Pac. R. Co., 241 Fed. 964; Wolcott v. 
National Electric Signaling Co., 235 
Fed. 224; Rodman Chemical Co. v. 
Be FF, Houghton Co., 233 Fed. 470; 
Window Glass Mach. Co. v. Brook- 
ville Glass, ete., Co., 229 Fed. 833; 
Day Co. v. Mountain City Mill Co., 
225 Fed. 622; P. M. Co. v. Ajax Rail 
Anchor eat 216 Fed, 634. 

25. M. Co. v. Ajax Rail Anchor 
Co., 216 Fed. 634. 

26. Robbins v. Davis, 20 F. Cas. 
No. 11,880, 1 Blatchf. 238; Watson 
v. Renwick, 4 Johns. Ch. (N. Y.) 381; 
Erskine v. Bize, 2 Cox Ch. 226, 30 
Reprint 105; Murray v. Walter, Cr. & 
Ph. 114, 18° EngCh 114, 41 Reprint 
433; Heeman vy. Midland, 4 Madd. 391, 
56 Reprint 749; Wales v. Liverpool, 1 
Swanst. 114, 36 Reprint 320; Evans 
v. Richardson, 1 Swanst. 7, 36 Re- 
print 275. 

[a] If defendant makes no allu- 
sion to the documents mentioned in 
the bill, plaintiff must except to the 
answer. He is not entitled on motion 
to the production of papers to which 
no allusion is made in the answer. 
Robbins v. Davis, 20 F. Cas. No. 
11,880, 1 Blatchf. 238. 

27. Parramore v. Boston Mfg. Co., 
1 OntWR 716. 


24. 


28. Bischoffsheim v. Brown, 29 
Fed. 341; Martin v. Martin Co., 10 
Del. Ch. 211, 88 A 612, 102 A 373; 


Eager v. Wiswall, 2 Paige (N. Y.) 
369; Carte v. Dennis, 4 Terr. L. 357. 

29. Eager v. Wiswall, 2 Paige 
(N. Y.). 369; Watson v. Renwick, 4 
Johns. Ch. (N. Y.) 381; Marsden v. 
Panshall, 1 Vern. Ch. 407, 23 Reprint 
548. 

30. Bischoffscheim v. Brown, 29 
Fed. 341. 

31. Martin v. Martin a 10 Del. 
Ch. 211, 88 A 612, 102 A 3 


22. Russell v. MoLelian. 44 F. Cas. 
No. 12,158, 3 Woodb. & M. 157 
33. Hector v. Canadian Banic of 


Commerce, 11 Man. 320. 

34. See statutory provisions, and: 

Conn.—Buckingham y. Barnum, 30 
Conn. 358 

Ind.—Working v. Garn, 148 Ind. 
546, 47 NE 951. 

Ky.—Western Union Tel. Co. 
Williams, 129 Ky. 515, 112 SW 651, 
33 KyL 1062, 19 LRANS 409; Sack- 
staeder v. Kast, 105 SW 435, 31 KyL 


1304. 

La.—Allain v. Truxillo, 14 La. 297; 
Carlin v. Stewart, 2 La. 73; Derbes 
v. Decuir, 5 Rob. 491. 

Mo.—Coburn vy. Tucker, 21 Mo. 

35 


219. 
Nebr.—Farrington _ v. 
Nebr, 456, 53 NW 389. 


Stone, 


\. $e 


A. Examination of Parties and Other 
The statutes in many ju- 
risdictions provide a method of obtaining discovery 


OE H.—State v. Farmer, 46 N. H. 
N. J.—Apperson v. Mutual Ben. L. 
Ins. Co., 38 N.. Je ‘Li. 272 
N. Y.—Farmers’ L. & T. Co. v. 
Siefke, 144 N. Y. 354, 39 NE 358, 


1 AnnCas 159; Herbage v. Utica, 109 
N. Y. 81, 16 NE 62; Kornbluth_ v. 
Isaacs, 149 App. Div. 108, 133 NYS 
13% Tisdale Lumber Co.  v. Droge, 
147 App. Div. 55, 131 NYS 683; Nie- 
hoff v. Star Co., 134 App. Div. 473, 
119 NYS 247; Koplin v. Hoe, 123 App. 
Div. 827, 108 NYS 602; Farquharson 
v. Brokaw, 67 Misc. 277, 124 NYS 
476; Mithertz v. Goldschmidt Co., 
64 Mise. 460, 118 N¥S 610 (matters 
not constituting reasons for denying 
examination); Strodl v. Farish-Staf- 
ford Co., 63 Misc. 54, 116 NYS 570; 
Thayer v. Schley, 58 Misc. 352, 110 
NYS 1104. 

N. C.—Pender v. Mallett, 122 N. C. 
que 80 SE 324, 123 N. C. 57, 31 SE 

Oh.—Thomas v. Beebe, 8 OhS&CP 
231, 5 OhNP 32. 

Or.—Beard v. Beard, 66 Or. 526, 
ee PET be 

S. C——Wallace v. Norvell, 17 S. C. 
TJ 125. 

Tex.—West Michigan Furniture Co. 
v. Lacey, (Civ. A.) 34 SW 167. 

Vt.—In re Foster, 44 Vt. 570. 

Va.—Plainville v. Brown, 4 Hen. 
& M. (14 Va.) 482. 

Wis.—Horlick’s Malted Milk Co. v. 
Spiegel, 155 Wis. 201, 144 NW 272; 
Sullivan v. Ashland Light, etc. St. 
R. .Co., 152 Wis. 574, 140 NW 316; 
Frawley v. Cosgrove, 83 Wis. 441, 53 
NW 689; Kelly v. Chicago, ete, R. 
Co., 60 Wis. 480, 19 NW 521. 

Man.—Morrison v. Rutledge, 22 
Man. 645. 

N. W. Terr.—Leblane v. Maloney, 
5 Terr. L, 341 (in controverted elec- 
tions). 

Ont.—Vannort v. Canada Foundry 
Co., 11 OntWR 343; Torrance v. Ham- 
ilton, etc., R. Co., 7 OntWR 46. 

See also infra gs 55-78. 

[a] In "Wisconsin (1) under a 
statute providing that the examina- 
tion of a party otherwise than as a 
witness on the trial may be taken 
by deposition at the instance of the 
adverse party, in any action or pro- 
ceeding, at any time after its com- 
mencement, and before judgment, and 
that in any examination the judge or 
commissioner shall have power to 
compel the party to answer. The 
filing of a verified claim for allow- 
ance in the county court against an 
administrator is a proceeding, and 
the claimant can be compelled to ap- 
pear before a commissioner of the 


either by an examination of the adverse party before 
trial,** or on interrogatories filed in the cause.% 
Provision is also made in some statutes for tak- 


circuit court to testify as to the 
transaction between him and the in- 
testate. Frawley v. Cosgrove, 83 Wis. 
441, 53 NW 689. (2) A motion to set 
aside the service of summons against 
defendant in an action is not a “pro- 
ceeding” within St. (1915), § 4096, 
and plaintiff cannot have an examina- 
tion of defendant’s officers under 
that section in order to procure evi- 
dence to be used in resisting the mo- 
tion. .Bresadola v. Gogebic, etc., R., 
etc., Co., 165 Wis. 109, 161 NW 362. 
[b] In Louisiana a party residing 
in the parish must answer in open 
court, before the judge at chambers, 
the clerk, or some judicial officer of 
the parish authorized to administer 
oaths, and then no commission is re- 
quired. Baine v. Wilson, 18 La. 59. 
{c] Under the early statutes of 
New York (1) an examination of the 
adverse party could be had at any 
time by giving five days’ notice (Par- 
tin v. Elliott, 4 N. Y. Super. 667; 
Thaule vy. Ritter, 13 AbbPrNS (N. Y.) 
439; Leeds v. Brown, 5 AbbPr (N. Y.) 
418), (2) unless the judge on good 
cause shown ordered otherwise 
(Green v. Wood, 13 N. Y. Super. 702, 
6 AbbPr 277, 15 HowPr 338; Leeds 
v. Brown, 5 AbbPr (N. Y.) 418). 
35. See statutory provisions, and: 
U. S—Dawson Town, etc., Co, v. 
Woodhull, 67 Fed. 451, 14 CCA 464. 
Ala.—Head v. Robinson, 191 Ala. 
352, 67 S 976; Stearns v. Edmonds, 
189 Ala. 487, 66 S 714; Rosenau v. 
Powell, 173 Ala. 123, 55 S 789; Good- 
all-Brown v. Ray, 168 Ala. 350, 53 S 
137; Sparks v. Reeves, 165 Ala. 352, 
51 S 574; Nashville, etc., 2 
Karthaus, 150 Ala. 633, 
Cain Lumber Co. v. Standard Dry 
Kiln Co., 108 Ala. 346; Goodwin v. 
Wood, 5 Ala. 152. 


Pe anand v. Turner, 8 Ark. 
6. 
Conn.—Downie v. Nettleton, 61 


Conn. 593, 24 A 977. 
Fla.—Volusia County Bank v. Bige- 
low, 33 S 704. 
Ga.—Brown v. Mercier, 82 Ga. 550, 
ete, 


9 SE 471. 
Ind.—Paul v. Baltimore, R. 
Co., 33 Ind. A. 157, 69 NE 1024. 
Iowa.—Jones v. Berryhill, 25 Iowa 


289. 
Ky.—Burnett v. Garnett, 18 B. 
Mon. 68. 
ion .—Demarest vy. Ledoux, 10 Rob. 
Mass.—Looney vy. Saltonstall, 212 
Mass. 69, 98 NE 698: Robbins v. 
Brockton St. R. Co., 180 Mass. 51, 
61 NE 265. 


Mich.—Mulhern y. Grove, iil Mich. 
528, 70 NW 15. 
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ing the deposition of an unwilling witness for use 


on the hearing of motions.*® 


In New York the authorities are not in harmony 
on the question whether the jurisdiction of the su- 
preme court as successor to the court of chancery 
to direct the examination of a party before trial 
is inherent or whether it is purely statutory. Some 
of the eases hold that this court has not been de- 
prived of its inherent power to compel discovery 
by reason of the statute,°? while in others it has 
_ been held that the power is purely statutory,*> but, 
however this may be, under the New York statute 
the proceeding to obtain the examination of a party 
before trial has lost its peculiar character as an 
equitable remedy, and is an interlocutory proceed- 
ing available in every sort of action and within the 
jurisdiction of all courts of record.*® 
2. Persons Entitled to Examination. Un- 
der particular statutes only parties to the action are 


[§ 50] 


Miss.—lIllinois Cent. R. Co. v. San- 
ford, 75 Miss. 862, 28 S 355, 942. 

N. H.—Wood v. Weld, Smith 367. 

N. C.—Shober v. Wheeler, 113 N. C. 
$70, 18 SE 328, 


Oh.—Springfield, ete, R. Co. v. 
Western R. Constr. Co., 49 Oh.’ St, 
681, 32 NE 961 


Pa.—Hazlett’s Est., 8 Pa. Dist. 201. 
<a C.—Holly v. Thurston, 24 S. C. 
82 


Tex.—Knight v. Booth, 85 Tex, 10. 
Va.—Poindexter v. Davis, 6 Gratt. 
(47 Va.) 481. 

Wash.—Lowry v. Moore, 16 Wash. 
476, 48 P 288, 58 AmSR 49; Livesey 


L 


vy. O’Brien, 6 Wash. 553, 34 P 134. 
Wis.—Blossom v. Ludington, 32 
Wis. 212. 


See also infra §§ 79-97. 

[a] In Manitoba a party who has 
been ordered to attend and be ex- 
amined for discovery may also be 
required to file answers to written 
interrogatories. Timmons v. Nat. L. 
Assur Co., 19 Man. 139. 

86. See infra § 109. 

87. Glenney v. Stedwell, 64 N. Y. 
120; King v. Leighton, 58 N. Y. 383; 
Lotz v. Standard Vulcanite Pan Co., 
102 Misc, 68, 168 NYS 446. 

38. Heishon v. Knickerbocker L. 
Ins. Co., 77 N. Y. 278, 279 Gwhere in 
considering whether the _ superior 
court of the city.of New York had in- 
herent power to grant an examination 
before trial the court used this broad 
language: “The right of the plain- 
tiff to have the examination of these 
two defendants is strictly statutory. 
Independent of the statute, there is 
no such right. The court has no in- 
herent or common-law power to or- 
der the examination”); Matter of 
Briggs, 180 App. Div. 843, 168 NYS 
882; Boskowitz v. Sulzbacher, 121 
App. Div. 878, 106 NYS 865; Matter 
of Schlotterer, 105 App. Div. 115, 938 
NYS 895; Weichers v. New Home 
Sewing-Mach,. Co., 88 App. Div. 1, 56 
NYS 2385; Adams v. Cavanaugh, 37 
Hun (N. Y.) 282; Mitchell v. Schroed- 
er, 94 Misc. 270, 158 NYS: 31 [aff 174 
App. Div. 857 mem, 159 NYS 1129 
mem]; Matter of Gains, 15 Misc. 75, 
86 NYS 1113; Bowe v. Brunnbauer, 13 
Mise. 631, 84 NYS 919; Balecom v. 
Adams, 2 NYS 255, 15 NYCivProc 


8. 

39. Lotz v. Standard Vulcanite 
Pan Co., 102 Mise. 68, 168 NYS 446. 

40. Bradley v. Bradley, 1387 App. 
Div. 751, 122 NYS 626; Atty.-Gen. 
v. Continental L. Ins. Co., 4 NYCiv 
Proce 214, 66 HowPr 51 (holding a 
policyholder in an,insurance corpo- 
ration sued for dissolution not en- 
titled to an order for examination). 
See also infra § 71. 

[al A receiver for defendant in a 
divorce action cannot move for the 
examination of defendant as to his 
property. Bradley v. Bradley, 137 
App. Div. 751, 122 NYS 626. 
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statute.*° 


41. Mass.—Gray v. Parke, 155 
Mass. 43838, 29 NE 641. 

N, Y.—Seeley v. Clark, 78 N. Y. 
220; Durst v. Sarkisian, 146 App. Div. 
922, 131 NYS 1112; Sharp v. Hutchin- 
son, 48 N. Y. Super. 101; Woods v. 
De Figaniere, 24 N. Y. Super. 607, 16 
AbbPr 1; Atty-Gen. v. Continental L. 
Ins. Co.,, 4 NYCivProc 214, 66 HowPr 
51; Knowlton v. Bannigan, 11 AbbN 
Cas (N. Y.) 419; Matter of Bryan, 
3 AbbNCas (N._Y.) _289. 

% Or.—Beard v. Beard, 66 Or. 526, 133 

795. 

Tex.—Sweetzer v. Chaflin, 74 Tex. 
667, 12 SW 395. 

Man.—Warren v. Pettingill, 23 
Man. 747; McMillan v. Bartlett, 2 
Man. 62. 

Ont.—Re Clarkson, 35 Ont. L. 345, 
9 OntWN 371; Vano v. Canadian, etc., 
ei Co., 138 Ont. L. 421, 9 OntWR 

[a] Rule applied.—(1) One who 
by default ceased to be a party to 
an action (Sharp v. Hutchinson, 48 
N. Y. Super. 101) (2) or the defend- 
ant in an interpleader issue, cannot 
be examined (McMillan v. Bartlett, 2 
Man. 62). 

[b] In Manitoba a third person 
who has been served by defendant 
with notice of claim for contribution 
in respect to the relief sought by 
plaintiff and who has filed a defense 
cannot be examined for discovery 
until after the order for directions 
is made. Warren v. Pettingill, 23 
Man. 747, 

42. Seeley v. Clark, 78 N. Y. 220; 
Fischer v. American Exch. Nat. Bank, 
128 App. Div. 268, 112 NYS 668; 
Woods v. De Figaniere, 24 N. Y. Su- 


per. 607, 16 AbbPr 1 
{a] In Indiana the term “party” 
as used in Burns Rev. St. (1894), § 


510 (Horner Rev. St. [1897] § 502) 
giving the right to any party in a 
suit by or against heirs founded on 
a contract with the ancestors to call 
and examine as a witness, “any ad- 
verse party” includes not only a 
party to the record but a party to 
the issue. Owings v. Jones, 151 Ind. 
30, 51 NE 82. 

43. Strudwick v. Brodnax, 83 N. C. 
401; Tollemache v. Hobson, 5 B. C. 
214; Trusts, ete. Co. v. Smith, 33 
Ont. L. 155, 7 OntWN 773; Garland 
v. Clarkson, 9 Ont, L. 281, 5 OntWR 
62; Moffat v. Leonard, 8 Ont. L. 519, 
4 OntWR 201; Macdonald v. Norwich 
Union Ins. Co., 10 Ont. Pr. 462. 

fa] An assignor for the benefit of 
creditors is examinable in an ac- 
tion by the assignee. Macdonald v. 
Norwich Union Ins. Co., 10 Ont. Pr. 


462. 

[b] A beneficiary in intestacy is 
not one for whose immediate bene- 
fit an action is prosecuted, within the 
rule permitting the examination of a 
party for whose immediate benefit 
the action is brought, Trusts, etc., 
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entitled to have the examination provided for by the 


[§ 51] 38. Who May Be Examined—a. Parties 
and Persons Interested in Suit. Unless the statute 
expressly so provides no person except parties to the 
record can be examined before trial.*1 
the fact that a person is a party in interest is not 
sufficient to authorize his examination,‘? although 
in some jurisdictions the party for whose imme- 
diate benefit an action is brought may be examined 
before trial,#? although he is an infant.‘4 
general rule persons who are parties to the record 
may be so examined notwithstanding the fact that 
they are suing or being sued in a representative 
capacity,** provided his term as such representative 
has not expired.*é 
county in which the suit is pending may be exam- 
ined before trial;** so also may a party nonresident 
of the state if he can be found in the jurisdiction.‘8 


As a rule 


As a 


A party not a resident of the 


Fa v. Smith, 33 Ont. L. 155, 7 OntWN 


44. Flett v. Coulter, 4 Ont. L. 714, 
1 OntWR 775; Arnold y. Playter, 14 
Ont. Pr. 399. . 

[a] In England an infant party 
to a suit cannot be examined, but re- 
sort must be had to interrogating his 
next friend by whom the action is 
Droveht: Mayor v. Collins, 24 Q, B. 

45. La.—Blanchin v. Pickett, 21 
La. Ann. 680; Delacroix v. Prevost, 6 


Mart. 727. 
Mass.—Harding v. Morrill, 136 


Mass. 291; Harding v. Noyes, 125 
Mass. 572. See however Gray v. 
Parke, 155 Mass. 433, 29 NE 641 


(holding that a next friend who 
brings a petition in the name of the 
ward for the removal of a guardian 
is not a party to the petition, and is 
not required to answer interrogato- 
ries filed, by the respondent). 

N. Y.—Muller_v. Philadelphia, 55 
Mise. 28, 104 NYS 781; McGuffin v. 
Dinsmore, 4 AbbNCas 241. 

Man.—Imperial Bank v. Smith, 8 
Man. 440; Merchants’ Bank vy, Carley, 
8 Man. 258. 

See also Beaven v. Fell, 5 B. C. 453 
(holding that a party is not excused 
from examination for discovery by 
reason of being also guardian ad 
litem of all infant defendants). 

[a] The next friend of an infant 
plaintiff is not examinable. Vano 
v. Canadian, ete., Mills Co., 13 Ont. 
L. 421, 9 OntWR 10. 

[b] Guardian ad litem.—Under 
St. (1915), § 4096, providing that no 
action to obtain a discovery under 
oath in aid of prosecution or de- 
fense of another action shall be al- 
lowed, but the examination of the 
party, his assignor, officer, agent, or 
employee, etc., otherwise than as a 
witness on trial, may be taken by 
deposition at the instance of the ad- 
verse party in any action or proceed- 
ing, defendant, sued by an infant 
three years old for malpractice, 
could not examine the child’s father, 
his guardian ad litem, for, although 
the statute, taking the place of the 
old bill of discovery, is remedial and 
entitled to a liberal construction, the 
guardian ad litem was not the mi- 
nor’s “agent,’’ who is either in fact 
or by operation of law chosen by the 
principal, nor a party to the action 
within the statute wherein “party” 
means “real party in interest.” 
Rohleder v. Wright, 162 Wis. 580, 
156 NW_ 955. 

46. Hawkins v. Brown, 3 Rob. 
(La.) 310 (holding that, where a suit 
commenced by an adminstrator was 
continued after the expiration of his 
administration by the heirs, he could 
not be examined as a party). 

47. Brown v. Mercier, 82 Ga, 550, 
9 SE 471; Baine v. Wilson, 18 La. 59. 

48. Wallace v. Bacon, 143 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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But it has been held that, if he is not in the juris- 
diction and is not likely to come into it, the order 
for his examination should not be made.*? A party 
is not excused from submitting to examination be- 
cause he withdraws from the proceedings on ac- 
count of an adverse ruling by the examiner.®° 


[§ 52]. b. Officers, Agents, or 


Corporation. A statute authorizing the examination 


Div. 211, 128 NYS 130; Campbell v. 
Joseph H. Bauland Co., 41 App. Div. 
474, 58 NYS 984; Balestier v. Tribune 
Assoc., 69 Misc. 72, 125 NYS 845; 
Wallace v, Reinhart, 11 Misc. 519, 82 
NYS 740 [dist Witcher v. Tribune 
Assoc., 59 N. Y. Super. 224, 14 NYS 
290, 20 NYCivProc 283]. 

{a] The court has authority to 
stay the proceedings of a nonresident 
party who fails or refuses to obey an 
order for an examination before trial 
of which he has notice, although he 
was not personally. served with the 
order within the state. Wolf v. Union 
Waxed, etc., Paper Co., 148 App. Div. 
623, 133 NYS 239: 

[b] In Louisiana if the party to 
answer resides out of the state, his 
answers must be taken, although the 
code makes no provision for such 
case, with no less formality than if 
he resided in another parish of the 
state than that where the suit is 
pending. Baine v. Wilson, 18 La. 59. 

{c] In Manitoba an order may be 
made for the examination of a non- 
resident defendant upon his pleas, al- 
though he is not in the jurisdiction. 
Miller v. Henry, 3 Man. 425. 

{d] In Ontario (1) in certain 
cases a nonresident party who is out 
of the jurisdiction may be required 
to attend for examination. Stock- 
bridge v. McMartin, 38 Ont. L. 95, 
11 OntWN 121 (service may be made 
on his solicitor). (2) This rule does 
not extend to the examination of a 
person for whose benefit the action 
is brought or of the assignor of a 
chose in action. Stockbridge v. Mc- 
Martin, 38 Ont. L. 95, 11 OntWN 121. 
(3) It applies only to a nonresident 
plaintiff and not to a nonresident de- 
fendant. Lefurgey v. Great West 
Land Co., 11 Ont. L, 617, 7 OntWR 


738. 

fe] In Alberta an order for the 
examination of an officer of a corpo- 
ration who is without the jurisdic- 
tion will not be granted. Union Inv. 
Co. v. Perras, 2 Alta. L. 357, 12 West 
LR 76; Powell v. Edmonton, etc., R. 


Coy )2, Alta. L. 339. 

49. Witcher v. Jones, 15 Daly 
(N. Y.) 248;..5 NYS. 917;.;Gilroy v. 
Interborough-Metropolitan Co., 5 


Mise. 32, 106 NYS 171 [aff 120 App. 
Div. 883 mem, 105 NYS 1117 meml. 

50. Campbell v. Scott, 5 Ont. L. 
233, 2 OntWR 144. 

51. U. S.—Cassatt v. Mitchell 
Coal, ete. Co., 150 Fed. 32, 81 CCA 
80, 10 LRANS 99. 

N. J.—Apperson v, Mutual Ben. L. 
Ins.) Cosi) 88sAN 4) Js; da. (272. 

N. Y.—Boorman vy. Atlantic, etc., 
R. Co., 78 N.. Y. 599; Peo. v. Mutual 
Gas Light Co., 74 N. Y. 434 [rev 14 
Hun 157]; Duncan vy. Jones, 32 Hun 
12; Goodyear v. Phownix Rubber Co., 
48 Barb. 522; Woods’v. De Figaniere, 
24 N. Y. Super. 617, 16 AbbPr 1; Herr- 
man v. J. F, Tapley Co., 64 Misc. 466, 
118 NYS 803. Contra Carr v. Great 
Western Ins. Co., 3 Daly 160. 

Or.—Armstrong v. Portland R. Co., 
562. Or.9487,. 97: P 715. 

Tex.—Gulf, ete., R. Co. v. White, 
(Civ, A.) 382 SW 322. 

Man.—Dixon y. Winnipeg, etc., R. 
Co., 10 Man. 660. 

Ont.—Van Koughnet v. Toronto 
Towel Supply Co., 8 OntWR 683. 

52. Mass.—Robbins v. Brockton 
St. R. Co., 180 Mass. 51, 61 NE 265; 
Gunn v. New York, etc., R. Co., 171 
Mass. 417, 50 NE 1031; Linehan v. 
Cambridge, 109 Mass. 212. 

N. Y.—Flamingo Film Co. _v. 
World Film Corp., 173 App. Div. 959 
mem, 158 NYS 690; Kellogg v. Match 


\ 
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statute,®2 
Stockholders of 


Supply Co., 168 App. Div. 671, 154 
NYS 359; New York Assets Realiza- 
tion Co, v. Pforzheimer, 158 App. 
Div. 700, 148 NYS 898; Uvalde As- 
phalt Pav. Co. v. New York, 149 App. 
Div. 491, 184 NYS 50; American Beer 
Importing Co. v. Boross, 136 App. 
Div. 649, 121 NYS 342; Thompson v. 
Alden, 135 App: Div. 57, 119 NYS 
742; Funger v. Brooklyn Bottle Stop- 
per Co:, 132 App. Div. 887, 117 NYS 
799; Chittenden v. San Domingo Imp. 
Co., 132. App. Div. 169, 116 NYS 829; 
Solar Baking Powder Co. v. Royal 
Baking. Powder Co., 128 App. Div. 
550, 112 NYS 1013; Ryan v. New 
York Cent., ete, R. Co., 124 App. 
Div. 34, 108 NYS 871; Wood v. J. L. 
Mott Iron Works, 114 App. Div. 108, 
99 NYS 677; Matter of Sands, 98 App. 
Div. 148,.90 NYS 749; Matter of 
Nolan, 70 Hun 536, 24 NYS 238; Chaf- 
fee v. Equitable Reserve Fund lL. As- 
soc., 56 N. Y. Super. 267, 2 NYS 481; 
Herrman v. J. F. Tapley Co., 64 Misc. 
466, 118 NYS 803; Mithertz v. Gold- 
schmidt Co., 64 Mise. 460, 118 NYS 
610; Strodl v. Farish-Stafford Co., 63 
Mise. 54, 116 NYS 570; Goldowitz v. 
Kupper, 137 NYS 690; Moraff v. Kohn, 
135 NYS 689; Horst v. D. G. Yueng- 
ling Brewing Co., 37 NYS 3; Bloom v. 
Ponds Extract Co., 18 NYS 179. 

Pa.—MecManus v. Freeman, 2 Pa. 
Dist. 144. 

Wis.—State v. Milwaukee Electric 
R., ete., Co., 186 Wis. 179, 116 NW 
900, 18 LRANS 672; Clark Co. v. Rice, 
127 Wis. 451, 106 NW 231, 7 AnnCas 
505; Johnson v. St. Paul, etc., Coal 
Co., 126 Wis. 492, 105 NW 1048. 

Alta.—Powell v. Edmonton, etc., R. 
Co., 2 Alta. L. 339. 

B. C.—King Lumber Mills v. Ca- 
nadian, etc.,; R.4Co.,.17 B., C..26; 2 
DomLR 345; Robinson v. McKenzie 
Bros., Ltd., 14 B. C. 220. (order not 
required); Centre Star Min. Co., Ltd. 
v. Rossland Miners Union, 9 B. C. 
190; Richards v. Goldfields, 5 B. C. 
hth Hobbs v. E. & N. R. Co., 5 B. C. 
4 


Man.—Shaw v. Winnipeg, 19 Man. 
551; Gordanier v. Canadian Northern 
R..Co., 15 Man. 1; Mann v. Winni- 
peg, etc., R. Co., 7, Man, 457. 

Ont.—Shaw v. Union Trust Co., 35 
Ont. L. 146, 9 OntWN 278; Powell- 
Rees, Ltd. v. Anglo-Canada Mortg. 
Corp., 26 Ont. L. 490, 22 OntWR 295, 
529 [app dism 27 Ont. L. 274]; Clark- 
son v. Hamilton Bank, 9 Ont. L. 317, 
4 OntWR 442; Kirchoffer v. Imperial 
Loan, ete., Co. 7 Ont. L. 295; Mor- 
rison v. Grand Trunk R. Co., 4 Ont. L. 
43, 1 OntWR 263 [app allowed 5 
Ont. L. 38, 1 OntWR 7581; Re Rowing 
Club, 10 OntWN 178; Re Sovereign 
Bank, 9 OntWN 168; Barry v. Toron- 
to, ete., Power Co., 7 OntWR 770. 

Sask.—Toronto Gen. Trusts Corp. 
¥ Munieinal Constr. Co., 5 Sask. L. 
[a] The officers of a bank are ex- 
aminable as to whether there are any 
records in their books by which they 
can identify notes deposited with 
them for collection or discount, and 
the parties to those notes. McManus 
v. Freeman, 2 Pa. Dist. 144. 

[b] In an action against a corpo- 
ration on a contract an examination 
will be made so that it may be as- 
eertained if the person who made the 
contract on behalf of the corporation 
had authority to do so. Bloom y. 
Pond’s Extract Co., 18 NYS 179. 

[c] Where, in an action against a 
corporation for the death of an em- 
ployee, there is a doubt as to who 
are the owners or operators of its 
mine, plaintiff is entitled to an ex- 
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of a party to an action before trial does not au- 
thorize the examination of the officers, agents, or . 
employees of a corporation which is a party.' Au- 
thority to examine the officers of a corporation 
which is a party, however, is often conferred by 
The word ‘‘officers’’ as used in such 
statutes may include employees who are usually 
termed ‘‘servants’’ as distinguished from ‘‘offi- 


amination before trial of the super- 
intendent of the mine to ascertain 
such fact. Matter of Nolan, 70 Hun 
536, 24 NYS 2388. 

[ad] Corporation real party in in- 
terest.— Where a corporation not a 
party of record to the action, but 
which was the assignor of plaintiff 
and was claimed to be the real party 
in interest, is required by an ex parte 
order to appear by an officer and an 
agent for examination on defend- 
ant’s behalf and to produce docu- 
ments and papers, and the corpora- 
tion appears and submits to the ju- 
risdiction, and afterward a_ subse- 
quent order is made that the same 
persons produce documents and sub- 
mit to an examination as provided 
in the previous order, plaintiff is not 
in a position to complain on the 
ground that the corporation was not 
a party to the action and the orders 
were unwarranted, Wilkens v, Tor- 
reon American Bank, 133 App. Div. 
646, 118 NYS 210. 

[e]. In New York (1) Code Civ. 
Proc. § 872 subd 7, provides for the 
taking of depositions of officers of a 
corporation where it is a party, and 
for the production and inspection of 
its books, ete. Subd 4 requires the 
affidavit for the order for examina- 
tion to state that, and rule 82 re- 
quires it to specify facts showing 
that the examination is material and 
necessary. Sections 803-809 provide 
for the production and discovery of 
books, ete. It was held that § 872 
does not take the place of §§ 803-809 
but that the production of books, 
ete., under § 872 is only an incident 
to the examination of witnesses, and 
hence in a action against a corpo- 
ration plaintiff is not entitled to an 
order requiring its secretary to ap- 
pear for examination and to produce 
books, ete., where it appears that the 
examination is only desired to ob- 
tain the benefit of an inspection of 
the books, ete. Ryan v. New York 
Cent., ete, R. Co., 124 App, Div. 34, 
108 NYS 871. (2) The statute does 
not authorize the examination of an 
officer of a corporation as such apart 
from the examination of the corpora- 
tion itself. Verdi v. Nocenti, 177 
App. Div. 489, 164 NYS 236; Meade v. 
Southern Tier Masonic Relief Assoc., 
119, App. Div. 761, 104 NYS 5623; 
Shumaker v. Doubleday, 116 App. 
Div. 302, 101 NYS 587. (3) The proper 
practice is to authorize the examina- 
tion of the party and then, the party 
being a corporation, the order should 
provide that the information is to be 
elicited by an examination of cer- 
tain of its officers. Herrman vy. J. F. 
Tapley Co., 64 Misc. 466, 118 NYS 
803. (4) Where an order made un- 
der the statute for the examination 
of a corporate defendant through an 
officer thereof before trial is vacated, 
so far as it requires an examina- 
tion of the corporation, it cannot be 
continued as to-the officer in the ab- 
sence of a showing that the officer in- 
dividually, apart from his connec- 
tion with the corporation, possesses 
any information material to plain- 
tiff’s cause of action. Jacobs v. Mex- 
ican Sugar Refining Co., 112 App. 
Div. 657, 98 NYS 542. (5) This is 
true, although the order was granted 
upon the theory that the officer was 
about to depart from the state and 
would not return thereto. Jacobs v. 
Mexican Sugar Refining Co., 112 App. 
Div. 657, 98 NYS 542. 

{f] Im South Carolina the statu- 
tory bill of discovery should not be 
granted for the examination of par- 
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cers.’’ 5° But the term does not include mere stock- 
holders.*4 The fact that the officers who are to be 
examined make affidavit that they intend to be 
present upon the trial of the action does not affect 
the right of the other party to an examination of 
them before trial.°> So the fact that the answers 
called for are outside of the personal knowledge of 
the officer examined does not excuse him from an- 
swering if he can acquire the information sought 
from agents and servants of the corporation.®® In- 
terrogatories propounded. to the officer of a corpo- 
ration which do not eall for any official information 
but inquire as to his personal knowledge of such 
facts as le could state only as a witness on the 
stand or in a deposition need not be answered.** In- 
formation which might have been obtained on ex- 
amination of one officer cannot afterward be de- 
manded from another.®® A corporation cannot be 
examined under such statutes through the examina- 
tion of an ex-officer of the corporation,®® although 
under some statutes an ex-officer of a corporation 
is examinable for discovery in an action against it,®° 
provided the corporation’s counsel attends the ex- 
amination.®t Under such statutes a resident officer 
of a foreign corporation may be examined, and it 
has also been held that the examination may extend 
to a nonresident officer of such a corporation,® but 
in some jurisdictions the right to examine the non- 
resident agent of a foreign corporation is denied,** 
especially when the cause of action arose out of the 
jurisdiction.®> In no event are officers of corpora- 
tions parties for the purpose of moving a stay of 
proceedings or to question the materiality of the is- 
sues as to which they are required to answer or to 
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appeal from an order denying a motion for a stay. 
It has been held that a statute giving authority to 
examine the afficers of a corporation which is a 
party to a suit does not apply to municipal cor- 
porations,® althoigh this question does not seem to 
be well settled.®® “Where the evidence sought is con- 
tained in records, it is not a condition precedent to 
plaintiff’s right to an examination of defendant cor- 
poration before trial w request a copy of the rec- 
ords.°° 

[§ 53] ¢. Codefendants. Codefendants are not 
adversary parties within the meaning of a statute 
permitting an examination of the adverse party be- 
fore trial,’° unless there are sone rights to be ad- 
justed between them in the acton,’1 as where a 
third person is made defendant to a counter- 
claim;*? and the mere fact that one defendant 
admits the allegations of the complaint, and sub- 
mits to the relief claimed, while the other denies 
plaintiff’s right, does not make them adverse par- 
ties within the statute.774 But they may be oppo- 
site parties within the statute, as, for example, 
upon an issue whether one of the defendants is 
liable as a partner upon a prima facie liability to 
plaintiff made out against his codefendant.7* <A 
third person who has been served by defendant with 
notice of claim for contribution in respect oz the 
relief sought by plaintiff cannot be examined for 
discovery by defendant under the statute, although 
he has filed a defense to the notice, until after an 
order for direction as to the mode of determining 
the questions between them has been obtained." 

[§ 54] d. Insane Party. An order for an ex- 
amination of an insane defendant before trial will 


ties not officers or agents of a corpo- 
ration to be examined. Thomas v. 
Spartanburg R., etc., Co., 107 S. C. 
1095-91 (SH 973! 

eee: Elliott v. Holmwood, 22 B. C. 

[a] Persons held to be officers 
within such statute—(1) A railway 
conductor in charge of the train. 
Gordanier v. Canadian N. R. Co., 15 
Man. 1; Dawson v. London St. R. 
Co., 18 Ont, Pr. 223. (2) The clerk 
of a subordinate Camp of the Wood- 
men of the World. 
nadian Order of Woodmen of World, 
9 Ont. L. 321, 5 OntWR 55, 90,'169. 
(3) The senior assistant engineer of 
a power company. Barry v. Toronto, 
etc., Power Co., 7 OntWR 770. 

{[b] Persons held not to be offi- 
cers.—(1) The engine driver of a 
railroad company who was not in 
charge of the train. Morrison v. 
Grand Trunk R. Co., 5 Ont. L, 38, 1 
OntWR 758 [allowing app 4 Ont. L. 
43, 1 OntWR 263]. (2) A person 
only in charge of the sales office of 
a corporation and having no discre- 
tion or authority to accept orders, 
and whose office was under the su- 
pervision of the corporation’s main 
or principal office in the state, was 
not an officer or “managing agent” 
who might be examined before trial. 
Varley v. Wayne Oil Tank, etc., Co., 
158 NYS 155. (3) A member of a 
firm a part only of whose business is 
that of salesman. Nichols, etc., Co. 
v. Skedanuk, 5 Alta. L. 110, (4) The 
agents of an unincorporated associa- 
tion or syndicate made up of mixed 
partnerships and incorporated trad- 
ing companies is nottan officer of the 
company. Ahrens v. Tanners’ Assoc., 
6 Ont. L. 63, 2 OntWR 513, 479, 464. 
(5) A foreman in charge of certain 
work being done by the corporation. 
Toronto Gen. Trusts Corp. v. Munici- 
pal Const. Co., 5 Sask. L. 126, 

54. Apperson vy. Mutual Ben. L. 
Ins. Co., 38 N. J. L. 272. 

55. Ryan v. New York Cent., etc., 


Readhead v. Ca-- 


R. Co., 124 App. Div. 34, 108 NYS 
371; Press Pub. Co. v. Star Co., 33 
App. Div. 242, 53 NYS 371. 

56. Robbins v. Brockton St. R. 
Co., 180 Mass. 51, 61 NE 265; Gunn 
v. New York, etc., Ry Coy 171 Mass. 
417, 50 NE 1031: Pearlman v. Na- 
tional L. Assur. Co., 12 OntWN ‘72. 

57. Hancock .v. Franklin Ins. Co., 
107 Mass. 113. 

58. Brown v. London Fence, Ltd., 


19 Man. 138. 

59. Chartered Bank v. North 
River Ins. Co., 136 App. Div. 646, 
121 NYS 399; Cantin v. News Pub. 
Co., 8) Ont! ts) 5315" 4’ Ont wR 162; 
217; Barry v. Toronto, ete., Power 
Co., 7 OntWR 770; Montreal Bank v. 
Scott, 7 OntWR 496; Toronto Gen. 
Trusts Corp. v. Municipal Constr. 
Co., 5 Sask. L. 126. 

60. Phipps v. Wisconsin Cent. R. 
Co., 133 Wis. 1538, 113 NW 456 (for- 
mer employee); Elliott v. Holmwood, 
22 B. C. 3385 (past officer or em- 
ployee); B. C., ete, R. Co. v. Guar- 
antee, etc., Ins. Co., 7 B. C. 512. 

61. Walkley v, Victoria, 7 B. C. 
481; British Columbia Bank v. Op- 
penheimer, 7 B. C. 448. 

62. MacDonald v. Domestic Utili- 
ties Mfg. Co., 23 Man. 512; Real Est. 
Loan Co. v. Molsworth, 2 Man. 93; 
Powell-Rees, Ltd. v. Anglo-Canada 
Mortg, Corp., 26 Ont. L. 490, 22 Ont 
WR 295, 529 [app dism 27 Ont. L. 


74]. 

63. Heller v. General Mfg. Co., 155 
App. Div. 211, 140 NYS 117; Sterne 
v. Metropolitan Tel., etc., Co., 19 App. 
Div. 316, 46 NYS 110; Farmers’ Nat. 
Bank v. Underwood, 6 App. Div. 373, 
39 NYS 596. 

64. Perrins, Ltd. v. Algoma Tube 
Works, Ltd., 8 Ont. L. 634, 4 OntWR 
289, 233 (holding that an order will 
not be made for the examination of a 
nonresident officer of a foreign cor- 
poration, although such corporation 
has attorney to the jurisdiction of 
the court). 

65. McDonald ‘vv. Canadian Pac. R. 


} 
Co., 7 Man. 423. 
66. Sterne v. Metropolitan Tel, 
Gee Co., 38 App. Div. 164, 53 NYS 


67. Lineham v. Cambridge, 109 
Mass. 212; Davidson v. New York 
175 App. Div. 969, 161 NYS 1006. 

68. Uvalde Asphalt Pav. Co. v. 
New York, 149 App. Div. 491, 134 
NYS 50 (holding that, regardless of 
any question as to whether the code 
provision [Code Civ. Pro. §§ 870, 872] 
relating to the examination of a par- 
ty before trial applies to a munici- 
pal corporation, a company applying 
for an examination of the principal 
officers of a municipal corporation is 
not entitled thereto, where it does 
not make the necessity therefor ap- 
pear by showing that it was not a 
taxpayer and had no adequate remedy 
under the greater New York Char- 
ter); McCoy v. Mutual Reserve L. 
Ins: Co., 84 Appi?’Div.-315, .82 NYS 
638; Anderson v. Vancouver, 14 B.C. 
222 (where the right to examine the 
officers of a municipal corporation 
is recognized, but it was held that 
no examination could be had of a 
park commissioner since he was a 
mere legislative officer of the corpo- 
ration); Davies v. Sovereign Bank, 
12 Ont. L, 557, 8 OntWR 443 (hold- 
ing that a member of a municipal 
council other than its head is not ex- 
aminable in an action against the 
municipal corporation). 

69. Jacobs v. Mexican Sugar Re- 
ene Co., 112 App. Div. 655, 98 NYS 
41. 
70. Roberts v. Thompson, 3 
Pr (N. Y.) 321, 1 CodeRep 113. 

71. Fonseca v. Jones, 19 Man. 


34. 
72. Stockbridge v. McMartin, 38 
Ont. L. 95, 11 OntWN 121. 
rte 6 Fonseca v. Jones, 19 Man 


73. British SA a Iron Works 

Co. v.. Buse, 4 B. C. 4 

anes Warren v. Pettingill, 23 Man 
Ne 


How 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 54-57] 


not be granted.7®-76 


[§ 55]. 4. Oral Examination of Party—a. The 
Under the statutes in 
some states the examination of the adverse party 
before trial is a matter of course,’” under the same 
restrictions under which the examination of wit- 
nesses may be had,’® and no order for the exami- 
nation is required.’® Under other statutes, however, 
an examination of the adverse party before trial can 
only be had on an order directing it,®° and it is 
within the power and is the duty of the court to de- 
termine whether the showing made by the party 
asking for the examination is sufficient.*+ 
New York, although the language of the statute is 
mandatory,®2 a majority of the cases hold that the 
granting of an order for the examination of a party 
before trial rests within the sound discretion of the 
judge,®* at least where it appears that the applica- 
tion is made for purposes of annoyance or delay,** 
but there are a number of cases holding that the 
right to such examination is a matter of absolute 
right,8> unless the application is made in bad 
faith ;8* and this seems to be the rule in Ohio.*? In 
Kentucky, a party may be examined as if under 
eross-examination at the instance of his adversary 


Statutes—(1) In General. 


75-76. Hull v. Louth, 109 Ind. 315, 
10 NE 270, 58 AmR 405; Mason v. 
Libbey, 2 AbbNCas (N. Y.) 137. 

77, Vann v. Lawrence, 111 N. C. 
327 15 SE 1031; Niblo v. Ede, 39 S. D. 
338, 164 NW 109; Plainville v. Brown, 
4 Hen. & M. (14 Va.) 482. 

78. Buckingham v. Barnum, 30 
Conn. 358; Gabaroche v. Hebert, 7 
N. S. (La.) 526; In re Foster, 


44. Vt. 570; Morrison v. Rutledge, 
22 Man. 645. 
[a] The Manitoba rules provide 


for the cross-examination and re- 
examination to be conducted in the 
mode in use on a trial. Morrison v. 
Rutledge, 22 Man. 645. 

79. Compton v. Pearce, 7 La. 333; 
Partin v. Elliott, 4 N. Y. Super. 667 
(former practice); Niblo v. Ede, 39 
S: D. 338, 164 NW 109. See also Dep- 
ositions §§-61, 107. ; 

80. See statutory provisions; and 
Tillinghast v. Nourse, 14 Ga. 641; 
Lawson v. Hotchkiss, 140 App. Div. 
297, 125 NYS 261; Clarke v. Ruther- 
ford, 1 Ont. L. 275. r 

Application and order see infra §§ 
61-70; 72-73. 

81. Simon v. De Gersdorff, 166 
Wis. 170, 164 NW 818; Ellinger v. 
Equitable L. Assur. Soc., 138 Wis. 
390, 120 NW 235; Badger Brass Mfg. 
Co. v. Daly, 137 Wis. 601, 19 NW 328; 


State v. Milwaukee Electric R., etc., 
Co., 186 Wis. 179, 116 NW 900, 18 
LRANS 672, 


82. Bender v. Bork, 52 Misc. 295, 
102 NYS 152; Hynes v. McDermott, 
7 Daly (N. Y.) 513, 55 HowPr 259. 

83. Herbage v. Utica, 109 N. Y. 81, 
16 NE 62; Jenkins v. Putnam, 106 
N. Y. 272, 12 NE 613; Merchants’ Nat. 
Bank v. Sheehan, 101 N. Y. 176, 4 NE 
833: Terry v. Ross Heater, etc., Co., 
180 App. Div. 714, 167 NYS 747; Tut- 
hill v. Schinasi, 141 App. Div. 520, 
126 NYS 409; Alden v. O’Brien, 138 
App. Div. 249, 122 NYS 910; Wil- 
liams v. Folsom, 52 Hun 68, 5 NYS 
211, 16 NYCivProc 429; Winston v. 
English, 35 N. Y. Super, 512, 14 Abb 
PrNS 119; Fullerton v. Gaylord, 30 
N. Y. Super. 551; McVickar v. Green- 
leaf, 27 N. Y. Super. 657, 1 AbbPrNS 
452, 30 HowPr 61; Bradbury v. Gib- 
bons, 97 Misc. 460, 161. NYS 685; 
Wagner v. Haight, etc., Co.. 89 NYS 
323; Dorf v.. Walter, 18 NYS 434; 
Hamilton v. Hudson, 2 NYS 146; 
Schepmoes v. Bousson, 1 AbbNCas 
(N. Y.) 481, 52 HowPr 491; Duffy v. 
Lynch, 36 How Pr (N. Y.) 509. 

{a] Mere general denial in the an- 
sSwer does not preclude the examina- 
tion of defendant before trial. Brad- 
bury v. Gibbons, 97 Misc. 460, 161 

x j 
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either orally or by deposition as any other witness,°% 


fold: 


[§ 56] 


So in 


for discovery.®* 


NYS 685. 

84. Bender'y. Bork, 52 Misc. 295, 
102.NYS 152. 

85. Loewy v. Gordon, 129 App. 
Div. 459, 114 NYS 211; Levy v. Loeb, 
44. N. Y. Super, 291, 5 AbbNCas 157 
(aff 75 N. Y. 609 mem]; Green v. 
Wood, 13 N. Y. Super. 702, 6 AbbPr 
277, 15 HowPr 338; Bannister v. Mur- 
ray, 152 NYS 192; Corbett v. De 
Comeau, 4 AbbNCas (N. Y.) 252, 54 
HowPr 506 [rev on other grounds 44 
N. Y. Super. 306, 5 AbbNCas 619]; 
Ludewig v. Pariser, 4 AbbNCas 
(N. Y.) 246, 54 HowPr 498; Webster 
v. Stockwell, 3 AbbNCas (N. Y.) 115. 


86. Grant v. Greene, 119 App. 
Div. 850, 103 NYS 674; Goldmark 
v. U. S. Electro-Galvanizing Co., 111 


App. Div. 526, 97 NYS 1078; Tirpak v. 
Hoe, 53 Misc. 532, 103 NYS. 795; 
Palmer v. Dunkirk Printing Co., 166 
NYS 881. 

87. In re Humphrey, 14 Oh. Cir. 
Ct. 517, 7 Oh. Cir. Dec. 603; Thomas 
v. Beebe, 8 OhS&CP 231, 5 OhNP 32. 

88. Western Union Tel. Co. v. Wil- 
liams, 129 Ky. 515, 112 SW 651, 33 
KyL_ 1062, 19 LRANS 409; Sack- 
rey v. Kast, 105 SW 435, 31 KyL 

[a] But under a former statute 
the examination of the adverse party 
before trial by deposition was not 
authorized. Davis v. Young, 3 T. B. 
Mon. (Ky.) 381; Musick v, Ray, 3 
Metc. (Ky.) 427. 

89. Sackstaeder v. Kast, 105 SW 
435, 31 KyL 1304. 

90. McInnes v. British Columbia 
RiCo;,) 13° BC, 465. 

{a]. An oral examination cannot 
be ordered by a’ county judge except 
when the party refuses to answer in- 


terrogatories. Roberts yv. Fraser, 9 
B. C. 296. 
[b] An order for the examination 


of a party should not be denied be- 
cause other persons ought to be par- 
ties to the action. Beaven y. Fell, 
4B. C. 334. 

91. Nichols, etc., Co. v. Skedanuk, 
5 Alta. L. 110. 

92. Heller v. General Mfg. Co., 155 
App. Div. 211, 140 NYS 117; Peo. v. 
Nussbaum, 55 App. Div. 245, 67 NYS 
492 [rev 32 Misc. 1, 66 NYS 129, and 
rev on other grounds 168 N. Y. 89, 
61 NE 118, 56 LRA 855]; Sullivan v. 
Ashland Light, etc., St. R. Co., 152 
Wis. 574, 140 NW 316; Heckendorn v. 
Romadka, 138 Wis. 416, 120 NW 257; 
Ellinger v. Equitable L. Assur. Soc., 
125 Wis. 643, 104 NW 811; Schmidt 
v. Menasha Wooden Ware Co., 92 
Wis. 529, 66 NW 695; State v. Baetz, 
86 Wis. 29, 31, 56 NW 329; Frawley v. 


and the party calling for the examination is not con- 
cluded thereby.’° 
amination for discovery is in the nature of a cross- 
examining one.®° 
amination for discovery under the statute is two- 
First, to obtain discovery or information as 
to facts; second, 
used in evidence against the party who or whose 
officer is examined.®! 
of the adverse party should be liberally construed.®? 
(2) Effect 
Courts, State statutes providing for the examina- 
tion of the adverse party before trial will not au- 
thorize the examination of a party before trial in 
‘suits in the federal courts.°?% 

[§ 57] b. Grounds and Purposes of Examina- 
tion—(1) In General. 
the examination of a party before trial have gen- 
erally been held to operate as a substitute for the 
chancery bill of discovery,®* although according to 
some authorities an examination for discovery un- 
der the statutes goes much further than a pure bill 


In British Columbia an oral ex- 


In Alberta the purpose of an ex- 


to obtain admissions which may be 
Statutes for the examination 


on Practice in Federal 


Statutory proceedings for 


An order will be granted to ascer- 


tain the proper party to sue,® and to ascertain the 


Cosgrove, 83 Wis. 443, 53 NW 689; 
Baskin v. Linden, 24 Man. 352. 

[a] Thus an order to examine an 
adverse party before trial will not be 
vacated because such party is a resi- 
dent of the county, and intends to 
be present at the trial, and the ap- 
plicant can procure the information 
desired from other parties, and the 
adverse party denied knowledge of 
the facts sought to be elicited. Turck 
veel eee 53 Misc. 110, 103 NYS 

924%. Despeaux v. Pennsylvania R. 
Co., 81 Fed. 897; National Cash-Reg- 
ister Co. v. Leland, 77 Fed. 242; Shell- 
abarger v. Oliver, 64 Fed. 306; Fogg 
v. Fisk, 19 Fed. 235; Corbett v. Gib- 
son, 6 F. Cas. No. 3,222, 16 Blatchf. 
336; Easton v. Hodges, 8 F. Cas. No. 
4,258, 7 Biss. 324. Corbett v. Gibson, 
18 Hun (N. Y.) 49. Contra Bryant v. 
Leyland, 6 Fed. 125. 

[a] Effect of removal.—The ex- 
amination of a party as a witness for 
the adverse party to a suit pending in 
a state court under a code provision 
of that state may be continued after 
the removal of such suit to the fed- 
eral court, although such examina- 
tion would not be allowed under the 
practice in the federal court, had the 
action been originally brought there. 
Fogg v. Fisk, 19 Fed. 235. 

93. Ex p. Brockman, 233 Mo, 135, 
134 SW 977; Glasgow v. Switzer, 12 
Mo. 395; Glenney v. Stedwell, 64 N. Y. 
120, 1 AbbNCas 3275, HowPr 329; 
King v. Leighton, 58 N. Y. 383; Coop-~ 
er, etc., Co. 'v. Manhattan Bridge 
Three Cent Line, 164 App. Div. 64, 
149 NYS 4383; Adams v. Cavanaugh, 
37 Hun (N. Y.) 232; Kinney v. Rob- 
erts, 26 Hun 166 [app dism 89 N. Y. 
601]; Sweeney v. Sturgis, 24 Hun 
(N. Y.) 162; Greer v. Allen, 15 Hun 
(N. Y.) 432; Wiggin v. Gans, 6 N. Y. 
Super. 646; Goldberg v. Roberts, 12 
Daly 337, 5 NYCivProc 96, 67 HowPr 
269; Phoenix v. Dupuy, 7 Daly (N. Y.) 
238, 2 AbbNCas 146, 53 HowPr 158; 
Carr v. Great Western Ins. Co., 3 
Daly (N. Y.) 160; Lotz v. Standard 
Vulcanite Pan Co., 102 Misc. 68, 168 
NYS 446; Blum _v. Rosenbaum, 87 
Misc. 292, 149 NYS 960; In re Darling, 
31 Misc. 543, 64 NYS 793; Schepmoes 
v. Bousson, 1 AbbNCas (N. Y.) 481, 
52 HowPr 491; Draper v. Heningsen, 
16 HowPr (N. Y.) 281, 

94. Hines v. MacDermott, 7 Daly 
513, 55 HowPr 259; Kelly v. Chicago, 
etc., R.'Co., 60 Wis. 480, 19 NW 521;. 
Morrison v. Rutledge, 22 Man. 645. 

95. In re Besch, 137 App. Div. 471, 
121 NYS 769; Muldoon v. New York, 
etc, FB. . Co, 98 App. Dive eg on 
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names of persons whom the applicant desires to 
An order will be 
granted to procure testimony to sustain a cause of 
action,®” or defense,®’ or to enable plaintiff to avoid 
an affirmative defense.°® A party is not deprived of 
his right to the examination by admissions," or de- 
nials,? in the pleadings, or by the fact that he can 
obtain from others the information sought,’ or that 
the party can be subpenaed as a witness,’ or stipu- 


join by ‘amendment as parties.’® 


NYS 65; Matter of Weil, 25 App. Div. 
178, 49 NYS 188; Clark v. Wilcklow, 
75 Hun 290, 27 NYS 438; Baas v. Pain, 
71 Hun 612, 24 NYS 588; Matter of 
Nolan, 70 Pun 536, 24 NYS 288; 
Strauss v. Peck, 126 NYS 628, Contra 
Matter of Singer, 40 Misc. 561, 82 
NYS. 870. 

fa] Thus (1) in an action against 
a railroad company for death caused 
by its negligance an examination of 
an officer of the company before trial 
for the purpose of ascertaining 
whether the train that killed de- 
ceased was owned and operated by 
defendant, or by another company, 
which under contract with defendant 
had the right to use the tracks, and 
in the latter case, what company and 


under what contracts it used the 
tracks, is proper. Muldoon v. New 
York, etc, R. Co., 98 App. Div.i 169, 


91 NYS 65. (2) An examination will 
be allowed to enable a party to ascer- 
tain who is the owner of a news- 
paper, the proprietor of which is to 
be defendant, Matter of Weil, 25 
App. Div. 178, 49 NYS 1388. Contra 
In re Singer, 40 Misc, 561, 82 NYS 
$70, (8) Where a cause of action 
exists against owners of a particular 
enterprise and the party is ignorant 
of the fact as to who such owners 
are and cannot ascertain such fact 
otherwise, he may have an examina- 
tion of the person in charge of the 


enterprise to ascartain who are the 

owners. Matter of Nolan, 70 Hun 

636, 24 NYS 288. 

poe Glenney v, Stedwell, 64 N. Y. 
97. Currie v. Sprague, 146 App. 

Div. 931, 181 NYS 825; Peterson v., 

Fowler, 148 App. Div. 282, 128 NYS 


505; McKenna v. Tully, 109 App. Div. 
698, 96 NYS 561, 

fa] Thus in an aetion to restrain 
the further negotiation of a note, 
where plaintiff alleged that the note 
had been given for a_ specific pur- 
pose, and had been wrongfully di- 
verted to defendant, and defendant, 
by counterclaim, sought to enforce 
the payment of the note, which he 
claimed to have received for value 
as a bona fide holder, an examina- 
tlon of defendant before trial should 
be allowed to determine the question 
of his knowledge of the considera- 
tion of the note, as plaintiff's de- 
fense to the counterclaim is an af- 
firmative one, the burden of proving 
which is on him. Peterson v. Fow- 


ler, 148° App. Qiv. 282, 128 NYS 
505. ; 

98. Meredith v. Dodd, 160 App, 
Div, 917 mem, 145 NYS 662 (exam- 


ination of plaintiff as to, defense of 
want of consideration); New York 
Assets Realization Co. v. Pforz- 
heimer, 158 App. Div, 700, 148 NYS 
; Poole v, Means, 144 App. Div. 
128 NYS 751; Shonts v, Thomas, 
App. Div. 864, 102 NYS. 824; 
Wynes v. McDermott, 7 Daly (N. Y.) 
518, 565 HowPr 259. 

fa] Thus in an action for breach 
of marriage promise, where defend- 
ant by way of affirmative defenses 
set up certain acts allered to have 
been committed by plaintiff, which, 
if proved, would probably constitute 
at least a partial defense to the 
enuse of action, and which defendant 
would be entitled to prove upon the 
trial, defendant is entitled to exam- 
ine plaintiff before trial to establish 
such facts, she being a competent 
witness to prove them, Poole vy. 
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aeoant 144 App. Div, 155, 128 NYS 
‘ 


99. Berg v. William Horne Co., 
146 App. ,Div. .412, 181, NYS 262; 
Peo. v. Natural Carbonie Gas Co., 
140 App. Div. 802, 125 NYS 610; 


Schweinburg v. Altman, 1381 App, Div. 
795, 116 NYS 818; Hennessy v. Pearce, 
167 NYS 792; Wallace v. White, 159 
NYS (74, 

fa] Beason for rule.—‘Where a 
defense has been set up which, if 
established, and unanswered, would 
destroy the cause of action, if the 
plaintiff in his moving papers shows 
that he desires an examination of the 
defendant, not for the purpose of 
disclosing the defense which has al- 
ready been disclosed by the answer, 
but to avoid it, then such evidence 
is material and necessary to the 
plaintift’s cause of action because 
without it that cause would be gone. 


Under such circumstances the ex- 
amination may be had." Schwein- 
burg v. Altman, 131 App. Div. 795, 
799, 116 NYS: 818. But see Ri Fk. 
Conway Co. v. Cumisky, 158 NYS 


884 (holding that an order for exam- 
ination of ‘defendant before trial 
will be vacated where the examina- 
tion desired is not to secure evi- 
dence to support the petition, but is 
as to matters concerning an affirma- 
tive counterclaim). 

[b] Rule anpliedicntn a personal 
injury action plaintiff is entitled to 
examine defendant before trial to 
avoid the defense that the work at 
which the injury occurred was car- 
ried on by an independent contractor. 
Berg v. William Horne Co,, 146 App. 
Div, 412, 181 NYS. 262. 

1. Tisdale Lumber Co. vy. Droge, 
147 App. Div. 55, 181 NYS 683; Cur- 
ran v. Oppenheimer, 143 Anp. Div. 
271, 128 NYS 9. Contra Priess_ v. 
O'Donahue, 178 App. Div. 121, 159 
NYS_ 897. 

‘{a] Reason for rule.—A plaintiff, 
who sets forth the facts necessary 
to an order for the examination of 
a defendant before trial, is entitled 
to the examination, although defend- 
ant has made admissions in his an- 
swer, since plaintiff need not accept 
the statement of defendant's know]- 
edge or lack of knowledge averred in 
the answer. Curran vy. Oppenheimer, 
148 App. Div, 271, 128 NYS 9. 

2. Kornbluth v. Isaacs, 149 App. 
Div, 108, 188 NYS 787; Heine v. Wel- 
ler, 82 Misc, 402, 148 NYS 752; Ko- 
rostoff v. Timme, 166 NYS 1054; Cen- 
tury Holding Co. v. Ebling Brewing 
Co., 152 NYS 680; Bannister v. Mur- 


ray, 162 NYS 192. 

Tal A general denial in the an- 
swer is not ground for inferring that 
the examination is sought in _ bad 
i a Korostoff v. Timme, 166 NYS 

) 2. ' 


3. Terry v, Ross Heater, ete., Co., 
180 App. Div, 714, 167 (NYS 747: 
Sufrin v. Rhine Realty, ete, Co., 1538 
App, Div. 887, 188 NYS $82; La 
Fourrure v. Newman, 150 App. Div. 
920, 184 NYS 1087; Tisdale Lumber 
Co. v. Droge, 147 App. Div. 55, 181 
NYS 658; Niehoff v. Star Co., 184 
App, Div, 478, 119 NYS 247; McKeand 
v. Locke, 115 App. Div, 174, 100 NYS 
704; Goldmark v. U. S, Electro Gal- 
vanizing Co., 111 App. Div. 526, 97 
NYS 1078; Scherick v. M, & L. Hess, 
91 Mise, 484, 155 NYS 617; Plohn 
v. Columbia Amusement Co,, 76 Mise. 
2652, 184 NYS 947; Kaminer v, West 
Side Warehouse Co,, 72 Mise, 856, 180 
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lates that he will be present at the trial,® or by the 
fact that the party would be incompetent to testify 
as a witness at the trial as to the matters of which 
diselosure is sought since the objection may be 
waived.® Although a different rule prevails in some 
jurisdictions,’ the general rule is that examination 
will not be permitted for the purpose of ascertain- 
ing whether the applicant has a cause of action or 
defense,* or according to some authorities whether 


NYS 138; Mithertz v. Goldschmidt 
Co., 64 Misc. 460, 118 NYS 610; 
Turck y. Chisholm, 53 Misc. 110, 108 
NYS 1095; Palmer v. Dunkirk Print- 
ing Co., 166 NYS 881; Bradbury vy. 
Gibbons, 161 NYS 685; Skidelsky v. 
Rosenbloom, 155 NYS 616. 

4. Tisdale Lumber Co. v. Droge, 
eel eee etc Nd Gol Sat mie Grant 

. reene, Pp, v. 0,, 1038 
NYS 674; McKeand vy. Locke, 115 
App. Div. 174, 100 NYS 704; Mithertz 
% rep grcomid: Co., 64 Misc. 460, 118 

5. Tisdale Lumber Co, v. Droge, 
147 App. Div. 55, 131 NYS 683; Gold. 
mark v. U. Electro Galvanizing 
Co., 111 App, Div. 526, 97 NYS 1078: 
Tanenbaum v. Lippmann, 89 App 
Div. 21, 85 NYS 122; Magnolia Metal 
Co. v. Sugden, 57 App. Div. 575, 68 
NYS 563; Press Pub. Co. y. Star Co., 
33 App. Div. 242, 58 NYS 871; Pres- 
brey v. Public Op. Co., 6 App. Div. 
600, 39 NYS 957; Green v. Wood, 
13 N. Y. Super. 702, 6 AbbPr 277, 15 
HowPr 338; Mithertz v. Goldschmidt 
Bros. Co., 64 Misc, 460, 118 NYS 610; 
Turek vy. Chisholm, 53 Mise. 110, 103 
NYS 1095; Bender v. Bork, 52 Misc. 
295, 102 NYS 152. 

6. Holmes v. Crane, 167 NYS 735. 

7. Carney v. Carney, 6 Sask. L. 
378, 875 (where the court satd: ‘The 
object of an examination for discov- 
ery is to enable the litigant parties 
to ascertain if the plaintiff has a 
good cause of action, or the defend- 
ant sueh a defence as would render 
further litigation useless. To effect 
this purpose, the examination may, 
so far as the issues raised in the 
pleadings are concerned, be as 
searching and thorough as the par- 
ty’s cross-examination as a witness 
at the trial could be’). 

8 Vejarano v. Bruning, 165 App. 
Div. 246, 150 NYS 778; Yellow Taxi- 
cab Co. v. Gaynor, 159 App. Div. 899, 
144 NYS 599; Skelly v. Mortimer, 
154 App. Div. 921 mem, 138 NYS 
1100; Herzig v, Washington F, Ins. 
Co., 144 App. Div. 174, 128 NYS 988; 
Matter of Moto Bloc Import Co., 140 
App. Div. 582, 125 NYS 427; Bern- 
stein v. Solomon, 140 App. Div. 316, 
125 NYS 225; Schuler v. Woodward, 
187 App. Div. 576, 122 NYS 404; 
Rosenthal vy, Jackson, 125 App. Div. 
895, 110 NYS 786; McCormack vy. Cod- 
dington, 98 App. Div. 18, 909 NYS 218; 
Ellett v. Young, 95 App. Div. 417, 88 
NYS 661; Tenoza v. Pelham Hod-EFl. 
Co,, 50 App. Div. 581, 64 NYS 99; 
Nathan v. Whitehill, 67 Hun 398, 22 
NYS 638; Boyle v. Municipal Gas Co., 
96 Mise; 578, 161 NYS 991; Ketcham 
v. Rowland, 71 Mise, 489, 128 NYS 
695; Merrill v, Woolworth, 53 Mise. 
258, 108 NYS 57; Dobyns v. Commer- 
cial Trust Co,, 31 Mise. 829, 64 NYS 
554; New York State Banking Co. v. 
Van Antwerp, 23 Misc. 38, 51 NYS 
658; Byrnes v. Ladew, 15 Misc. 413, 
86 NYS 1048; Britton vy. MacDonald, 
8 Misc. 514, 28 NYS 350; Pfeifer v. 
MeNally, 168 NYS 577; Govin v. De 
Miranda, 17 NYS 816 [app dism 133 
N. Y. 574 mem, 80 NE 1149 mem]; 
Lathrop v. Brown, 5 NYCivProc 101; 
Frazier v. Davids, 1 HowPrNS 490; 
Anderson v. Cummings, 12 Pa. Dist. 
65, 27 Pa, Co. 99. 

[a] It is no valid objection to an 
application to an order to examine a 
party before trial that the moving 
papers allege the existence of facts 
which, if established, would entitle 
plaintiff to more than one cause of 


Yor inter onsen, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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he has a cause of action against persons not par- 
ties,® or to ascertain against which of certain par- 
ties he has a cause of action,!° which of two causes 
of action he has, the evidence on which the oppo- 
site party bases his cause of action or defense,’ or 
to perform the functions of a demand for a bill of 
An order will not be granted in a 
divorcee proceeding for the purpose of proving the 
opposite party guilty of adultery,'* but in an ac- 
tion for separation by a wife who also sues for sup- 
port she is entitled to have the husband examined 
as to his ability to support, before trial of the is- 
An examination will not 


particulars.*§ 


sues as to separation.!® 


action or more than one ground upon 
which relief may be demanded. 
fnaan v. Lane, 14 Daly 308, 12 NYSt 


9. Bloodgood v. Slayback, 54 App. 
Div. 634, 66 NYS 610; Matter of 
Anthony, 42 App. Div. 66, 58 NYS 
907; Ziegler v. Lamb, 5 App. Div. 47, 
40 NYS 65. But see Matter of Besch, 
121 NYS 769 [aff 139 App. Div. 922 
mem, 124 NYS 1110 mem (app dism 
202 N. Y. 552 mem, 95 NE 1123 mem)] 
(holding that the statute authorizes 
the examination of a proposed party 
before the commencement of the ac- 
tion, to ascertain whether a cause of 
action exists against other persons, 
and who to make defendant), 

10. Matter of Moto Bloc Import 
Co., 140 App. Div. 532, 125 NYS 427; 
Matter of Schoeller, 74 App. Div. 347, 
77 NYS 614; Boyle v. Municipal Gas 
Co., 96 Misc. 578, 116 NYS 991; Hillis 
v. Ferguson, 158 NYS 613. 

1l. Green v. Carey, 81 Hun 496, 
31 NYS 8, 1 NYAnnCas 179, 

12. U. S.—Turner v. Shackman, 
27 Fed. 183. 

Iowa.—Grand Lodge A. O. U. W. 
v. Webster County Dist. Ct. 150 
Iowa 398, 130 NW 117. 

Kan.—In re Cubberly, 39 Kan. 291, 
18 P 173; Davis’s Pet., 38 Kan. 408, 
16 P 790. 

Mass.—Wakeley v. Boston El. R. 
Co., 217 Mass. 488, 105 NE 436; Rob- 
bins v. Brockton St. R. Co., 180 Mass. 
51, 61 NE 265. 

N. Y.—Tyler v. Twin City Power 
Co., 179 App. Div. 652, 167 NYS_ 37; 
Verdi v. Nocenti Co., 177 App. Div. 
489, 164° NYS 236; Preiss v. O’Don- 
ohue, 173 App. Div. 121, 159 NYS 397; 
Standard Mail Order Co. v. Kaufman, 
169 App. Div. 926, 153 NYS 679; 
Kessler v. North River Realty Co., 
169 App. Div. 814, 155 NYS 799; 
Bruhl v. Nedwell, 164 App. Div. 932, 
149 NYS 442; Tully v. Park Row 
Realty Co., 159 App. Div. 398, 144 
NYS 516; Schulte v. Petruzzi, 153 
App. Div. 889 mem, 137 NYS 1103; 


Kerr v. Hammond, 153 App. Div. 
681,138 NYS 619; H. G. Fogel Co. 
v. George Backer Constr. Co., 148 


App. Div. 639, 133 NYS 225; Ernst 
v. Levi, 148 App. Div. 280, 132 NYS 
11; Sullivan v. Ryan-Parker Constr. 
Co., 148 App. Div. 246, 132 NYS 346; 
McClarty v. Giroux, 142 App. Div. 
750, 127 NYS 724; "Tuthill v. Schi- 
nasi, 141 App. Div. 520, 126 NYS 
409; Peo. v, Natural Carbonic Gas 
Co., 140 App. Div. 802, 125 NYS 610; 
Lawson v. Hotchkiss, 140 App. Div. 
297, 125 NYS 261; Higgins v. New 
York Dock Co., 137 App. Div. 823, 
122 NYS 465; Smyth v. Lichtenstein, 
137 App. Div, 310, 122 NYS 73; Reu- 
sens v. Arkenburgh, 136 App. Div. 
653, 121 NYS 3538; Sperry, etc., Co. 
v. O'’Neill-Adams Co., 135 App. Div. 
285, 120 NYS 362; Segschneider v. 
Waring Hat Mfg. Co., 134 App. Div. 
217, 118 NYS 1000; Koplin v. Hoe, 
123 App. Div. 827, 108 NYS 602; 
Knight v. Morgenroth, 93 App. Div. 
424, 87 NYS 6938; Plant v. Harrison, 
52 App. Div. 628 mem, 65 NYS 236; 
Kircher v. Goebel, 93 Misc. 130, 156 
NYS 110; Jackson v. U. S. Tire Co., 
92 Misc. 225, 155 NYS 402; Strom 
v. American Dist. Steam Co., 84 Misc. 
197,145 NYS 720; Crum v. Wright, 82 
Mise. 419, 148 NYS 1080; Dobyns 


\ 
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v. Commercial Trust Co., 31 Misc. 
829, 64 NYS 554; Bien v. Hellman, 2 
Mise. 168, 18 NYS 618; Hennessy v. 
Pearse, 167 NYS 792; Van Rensse- 
laer v. Chism, 167 NYS 2; Brucato 
v. Sciortino, 159 NYS 645; Doern- 
berg v. Inter-Ocean Transp. Co., 159 
NYS 38; Hillis v. Ferguson, 158 NYS 
618; Lewis v. Healy, 157 NYS 131; 
Sutro v. Rubber Trading Co., 155 
NYS 108; Lerner v. Kraus, 147 NYS 
32; Rochester Constr. Co. v. Dobbie 
Fdy., etc., Co., 145 NYS 930; Williams 
v. Snowman, 
Harris, 141 NYS 897; Northern Ins. 
Co. v. Wood, 118 NYS 1043; Doug- 
lass v. Meyer, 21 NYS _ 1091, 
NYCivProc 345; Jersey City First 
Nat. Bank v. Lindenmeyr, 8 NYS 447; 
Glen Cove Mfg. Co. v. Sutro, 6 NYS 
384; Schepmoes v. Bousson, 1 AbbN 
Cas 481, 52 HowPr 401. 

Man.—Timmons y. National lL. 
Assur. Co., 19 Man. 227; Decarie Mfg. 
Co. v. Winnipeg, 18 Man. 663. 

Ont.—Pearlman vy. National L. 
Assur. Co., 12 OntWN 72. 

[a] Thus defendant in an action 
by the state, alleging a wrongful 
use and waste of mineral waters, 
had made certain tests, observations, 
and experiments to ascertain the ef- 
fect of its operations on the prop- 
erty of others for use at the ap- 
proaching trial of the action. Upon 
an affidavit stating that plaintiff de- 
sired to prove such tests, etc. by 
defendant, an order for discovery 
was granted, so framed as to permit 
an examination concerning such 
tests, ete., and to allow plaintiff to 
ascertain the evidence upon which 
defendant relied. It was held that 
such examination was improperly or- 
dered, plaintiff being not entitled to 
pry into the evidence of defendant 
or test the experiments which de- 
fendant had made for its own use 
on the trial. Peo, v. Natural Car- 
bonic Gas Co., 140 App. Div. 802, 
125 NYS 610. 

[b] In a negligence action one 
party may not examine the other be- 
fore trial as to all the issues and 
thus obtain his version of the hap- 
pening of the accident. Van Rensse- 
laer v. Chism, 167 NYS 2. 

[c] The revised statutes of the 
United States providing that wher- 
ever necessary to prevent a failure 
of justice, United States courts may 
issue a dedimus to take depositons, 
does not authorize the granting of a 
dedimus to take the deposition of a 


defendant, where the only object ap-, 


pears to be to ascertain what he will 
swear to before placing him on the 
witness stand in court, especially 
where no answer has been filed and 
the answer is not yet due. Turner 
v. Shackman, 27 Fed. 183. 

[d] Refusal to answer. — Taking 
the deposition of a party in a pend- 
ing cause merely to ascertain in ad- 
vance what his testimony will be, 
and not for the purpose of using 
such testimony as evidence, is an 
abuse of judicial authority and pro- 
cess; and a party committed for re- 
fusing to give his deposition in such 
a case will be released on habeas 
corpus. In re Cubberly, 39 Kan. 291, 
T32 iis: Davis’s Pet., 38 Kan, 408, 
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13. Watkins v. Cope, 84 N. J. L. 


142 NYS 225; Storer v..| 
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[18C.J.] 1087 


be allowed for the purpose of enabling the appli- 
cant to ascertain the names of his adversary’s wit- 

nesses,!° or for the purpose of cross-examining the 
adversary as to his case.17 
permitted only in regard to matters as to which 
the examining party has the affirmative of the issue 
and the burden of proof.18 
that an examination will not be allowed for the pur- 
pose of aiding a party in the preparation of his 
case for trial; -r9 but if the object of the examination 
is in good faith to procure evidence for use in the 
trial, it is no objection that it will enable the party 
to prepare for trial, or anticipate the evidence of 


Examination will be 


The general rule is 


143, 86 A 545; Golin v. Mooers,: 5 
Silv. Sup. 189, 8 NYS 12; Pfeifer v. 
MeNally, 163 NYS 577. Contra Tir- 
pak v. Hoe, 53 Misc. 532, 103 NYS 
795 (holding that it was no answer 
to an application for an examina- 
tion of plaintiff before trial that de- 
fendants might have obtained the 
information sought by an applica- 
tion for a bill of particulars). 

14. Levy v, Levy, 12 B. C. 60. 

15. Linnekin v. Linnekin, 96 Misc. 
56, 159 NYS 767. 


16. Mass.—Grebenstein v. Stone, 
etc., Engineering Corp., 205 Mass. 
431, 91 NE 411. 

N. H.—Bradley’s Pet. 71 N. H. 


54, 51 A 264. 
N. J.—Watkins v. Cope, 84 N. J. 
Ty Ue 86 A 545. 

Y.—Elson v. Ungerer, 162 App. 
Div, 896, 146 NYS 538; Nocito v. 
Acierno, 122 App. Div. 45, 106 NYS 
785; Chapin v. Thompson, 16 Hun 
53; Beach v, New York, 14 Hun 79, 
4 ‘AbbNCas 236; Opdyke vy. Marble, 
44 Barb. 64; Douglass v. Meyer, 61 
NYSuper 369, 20 NYS 435. 

B. C.—Jonés v. Pemberton, 6 B. C. 


Man.—Decarie Mfg. Co. v. Winni- 
peg, 18 Man. 663. 

[a] If the name of a person is a 
relevant fact in the case, the right 
that would otherwise exist as to in- 
formation with regard to such fact 
is not displaced by the assertion that 
such information involves the- dis- 
closure of the name of a witness. 
Williamson v. Merrill, 4 OntWR 528. 


17. Van Rensselaer v. Chism, 167 
NYS 2. 
18. Hennessy v. Pearse, 167 NYS 


792; Tyler v. Twin City Power Co., 
179 App. Div. 652, 167 NYS 37; Kess- 
ler v. Eastern Zine Refining Co., 167 
NYS 582 (payment); Van Rensselaer 
v. Chism, 167 NYS 2; Palmer v. Dun- 
kirk Printing Co., 166 NYS. 881. 

[a] In Ontario a defendant has 
the right to examine plaintiff before 
trial as to all matters fairly caleu- 
lated to show that plaintiff has no 
cause of action. Paramore vy. Bos- 
ton Mfg. Co., 4 Ont. L, 627. 

19. Tyler v. Twin City Power Co., 
179 App. Div. 652, 167 NYS 37; Kauf- 
man v. Held, 177 App. Div. 906 mem, 
163 NYS 1084; Goodwin vy. Mirror 
Films, 175 App. Div. 432, 161 NYS 
1046; Priess v. O’Donahue, 173 App. 
Div. 121, 159 NYS 397; Kessler v. 
North River Realty Co., 169 App. Div. 
814, 155 NYS 799; Schweinler v. Earl, 
168 App. Div. 819, 154 NYS 456; Em- 
pire Cream Separator Co. v. Diamond, 
164 App. Div. 223, 149 NYS 649; 
Kerr v. Hammond, 153 App. Div. 681, 
138 NYS 619; Siede v. Newkirk, 148 
App. Div. 864, 133 NYS 623; Diefen- 
dorf v, Fenn, 125 App. Div. 651, 110 


NYS 68; Hartog, ete., Candy Co. v. 
Richmond Cedar Works, 124 App. 
Div. 627, 109 NYS 113; Wood v. 
Charles W. Hoffman Co., 121 App. 
Div. 636, 106 NYS 308; Dudley v. 
New York Filter Mfg. Co., 80 App. 


Div. 164, 80 NYS 529; Leary v. Rice, 
15 App. Div. 397, 44 NYS 82; Weston 
v. Reich, 48 Hun 320, 1 NYS 412; 
Boyle v. Municipal Gas Co., 96 Misc. 
578, 161 NYS 991; Gullette v. Field, 
96 Misc. 81, 159 NYS 646 faff 175 
App. Div. 927 mem, 161 NYS 1127 
mem]; Blum y. Rosenbaum, 87 Misc. 
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the adversary party,2° and the rule is often relaxed 
where fiduciary relations exist between the par- 
ties,24 especially if the party asking for the exami- 
nation was an infant at the time that the transac- 


tion to be investigated occurred.” 


is often relaxed where the cause of action or de- 
fense is based upon an illegal or fraudulent trans- 
action,?® or where the testimony sought is peculiarly 
within. the knowledge of the opposite party.** 
has been held that the application will not be granted 
to enable the applicant to prove matters within his 


292, 149 NYS 960; Hennessy v. 
Pearse, 167 NYS 792; Van Rensse- 
laer v. Chism, 167 NYS 2; Palmer v. 
Dunkirk Printing Co., 166 NYS 881; 
Jurow v. Westchester F. Ins, Co., 
163 NYS 1069; Pfeifer v. McNally, 
163 NYS 577; Sutro v. Rubber Trad- 
ing Co., 155 NYS 103; Northern Ins, 
Co. v. Wood, 118 NYS 1048; Broad- 
Street Nat. Bank v. Sinclair, 16 NYS 
88; Dyett v. Seymour, 3 NYS 643; 
Cutter v. Pool, 3 AbbNCas (N. Y.) 
130, 54 HowPr 311. 

20. La Grave v, Herbert, 124 App. 
Div. 912, 108 NYS 323; Cherbuliez 
v. Parsons, 123 App. Div. 814, 108 
NYS 321; Plant v. Harrison, 52 App. 
Div. 628 mem, 65 NYS 236. 

21. Seagrist v. Reid, 171 App. Div. 
755, 157 NYS 979; Stevens v. Wey- 
gandt, 163 App. Div. 548, 148 NYS 
958; Thompson v. Alden, 135 App. 
Div. 57, 119 NYS 742; Reed v. Smith, 
122 App. Div. 795, 107 NYS 893; 
Griffen v. Davis, 99 App. Div. 65, 90 
- NYS 491; McDonald v. Morse, 96 App. 
Div. 406, 89 NYS 176; Dudley v. New 
York Filter Mfg. Co., 80 App. Div. 
164, 80 NYS 529; Bernheimer_ v. 
Schmid, 59 App. Div. 564, 69 NYS 
659; Whitman v. Keiley, 58 App. Div. 
92, 68 NYS 551; Kastner v. Kastner, 
53 App. Div. 293, 65 NYS 756; Me- 
Cready v. Haight, 22 App. Div. 632, 
48 NYS 39; Green v. Carey, 81 Hun 
496, 31 NYS 8; Carter v. Good, 57 
Hun 116, 10° NYS. 647;"Talbot. v. 
Doran, etc., Co., 16 Daly 174, 9 NYS 
478 [app dism 121 N. Y. 706 mem, 
24 NE 1100 mem]; Smith v, Smith, 
76 Mise. 254, 134 NYS 901; Plohn 
v. Columbia Amusement Co., 76 Misc. 
252, 134 NYS 947; Weidenfeld v. Hol- 
lins, 41 Misc. 439, 84 NYS 1084; 
Rosenbaum v, Rice, 36 Misc. 410, 73 
NYS 714; Drake v. Weinman, 12 
Mise. 65, 33 NYS 177; Holmes v. 
Crane. 167 NYS 785; Lerner v. Kraus, 
147 NYS 32; La Fourrure y. New- 
man, 134 NYS 1087; Wallenstein v. 
Desser, 134 NYS 626; Drake v. Wein- 
man, 33 NYS 177; Fatman v. Fat- 
man, 18 NYS 847 [app dism 133 
N. Y. 674 mem, 31 NE 625 mem]; 
Valentine v. Harbeck, 6 NYS 572, 22 
AbbNCas 448; Miller v. Kent, 59 
HowPr (N. Y.) 321. 

[a] A director of a corporation 
does not hold such a fiduciary reta- 
tion to a stockholder thereof as to 
require him to disclose to her what 
he has done with the property of 
the corporation in an examination 
before issue joined, in a suit against 
the directors by the stockholder, 
where the moving affidavit shows 
that plaintiff has sufficient informa- 
tion to draw her complaint without 
such examination. Elmes v. Duke, 
39 Misc. 244, 79 NYS 425. 

22. Carter v. Good, 57 Hun 116, 
10 NYS 647. 

[a] Rule applied.—(1) In an ac- 
tion to recover money paid as a mar- 
gin on stock transactions on the 
ground that defendants maintained a 
bucket shop, and that the transac- 
tions were void as wagering con- 
tracts, an order for'the examination 
of one of the defendants before trial 
as to.the manner in which they con- 
ducted their business, and as to cir- 


cumstances to'proye that there was j; 


no real purchase or sale by them, was 
proper. Grant v. Leopold, 61 Misc. 
79, 113 NYS’ 167. 
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So too the rule 
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It | ings. 


to recover money paid to defendant 
for certain shares of stock under 
alleged fraudulent representations 
made with intent to deceive, such rep- 
resentations being contained in let- 
ters and telegrams from defendant, 
the examination of defendant before 
trial to identify the letters and tele- 
grams was proper. Reed v. Smith, 
122 App. Div. 795, 107 NYS 893. 
(3) In an action by customers of 
stock brokers to surcharge accounts 
rendered, on the ground that certain 
items were false and fraudulent, and 
that the pretended transactions set 
forth were fictitious, the moving 
papers alleging that the information 
cannot be obtained except from the 
stock broker, plaintiffs are entitled 
to examine them. Caldwell v. Laba- 
ree, 40 Misc, 564, 82 NYS 865. __ 

23. Reed v. Smith, 122 App. Div. 
795, 107 NYS 8938; Grant v. Leopold, 
61 Mise. 79, 113 NYS 167; Storer v. 
Harris, 141 NYS 897 (malpractice by 
physician). 

[a] In Manitoba where a judg- 
ment creditor who is called upon, 
under the Interpleader Act, to main- 
tain or abandon his claim, claims 
that the prior judgments are fraudu- 
lent and void, he may examine the 
judgment debtor as to the manner in 
which the other judgments were ob- 


tained. Carscaden v. Zimmerman, 
9 Man. 178. 
24. Brown v. Hoffman, 167 App. 


Div. 897, 151 NYS 573; Watt v. Felt- 
man, 111 App. Div. 314, 97 NYS 737; 
Gee v. Pendas, 87 App. Div. 157, 84 
NYS 32; Lyon v. Gloeckner, 80 Misc. 
642, 141 NYS 851; Garia v. Solomon, 
84 NYS 508. 

[a] In an action for damages for 
personal injuries sustained by plain- 
tiff while riding as a passenger in a 
coaster car, where defendants denied 
that they owned the car, on plain- 
tiff’s application and affidavit that 
he had no information on that sub- 
ject, and that, although diligent in- 
quiry and effort was made on his 
behalf, it was impossible to obtain 
any proof in regard thereto, and that 
all these facts were peculiarly within 
the personal knowledge of defend- 
ants, it was proper for the court to 
order that defendants be examined. 
Watt v. Feltman, 111 App. Div. 314, 
97 NYS 737. re 

[b] In libel against a publishing 
company and individual defendant, 
plaintiff was entitled to examine be- 
fore trial the individual defendants 
and the actual publisher of the libel 
for the purpose of establishing their 
connection with the publication and 
showing that they knew the article 
to be false: Mason v.-New York Re- 
view Pub. Co., 154 App. Div. 651, 139 
NYS. 639. 

{c] In an action for commissions 
for services in procuring a lessee of 
property, an order should be granted 
defendant for the examination of 
plaintiff before trial as to the con- 
tract under which the claim was 
made, and its performance where de- 
fendant had no personal knowledge 
of the transaction, the person with 


whom plaintiff dealt having died be- 


fore the commencement of the action. 
Alden v. O’Brien, 138 App. Div. 249, 
122 NYS 910. 

{d] In action for slander and 


(2) In an action |! conspiracy, since proof of the con- 


own knowledge.?6 
granted for the mere convenience of the party,?® or 
for the purpose of annoyance or delay,?7 nor to 
procure information concerning matter which is a 
mere incident of the cause of action,?® nor to estab- 
lish facts pertinent to the decision of a motion;?° 
nor for the purpose of gratifying public curiosity.®° 
(2) To Enable Party to Frame Plead- 
An examination may be had before trial for 
the purpose of obtaining facts necessary to enable 
plaintiff to frame his complaint.*2 
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An examination will not be 


An examination 


spiracy must be obtained from de- 
fendants and although utterance of 
the slander may be shown by other 
witnesses, plaintiff may have exam- 
ination of defendants before trial on 
whether there was a conspiracy and 
whether they uttered the slander on 
the respective dates charged, Brad- 
bury v. Gibbons, 161 NYS 685. 

[e] Contrary view.—It has been 
held that the fact that a party has 
peculiar knowledge regarding which 
he is sought to be examined does 
not furnish any basis for an order 
requiring him to divulge his knowl- 
edge before trial to the adverse par- 
ty or to supply him with the means 
of obtaining it. Larson v. Salt Lake 
Nae Utah 318, 97 P 4838, 23 LRA 


NS 

25. See infra § 65. 

26. South American Securities Co. 
v. McKelvey, 176 App. Div. 732, 163 
NYS 1034; South American Securi- 
ties Co. v. Johnson, 176 App. Div. 
729, 163 NYS 1032; Kessler v. North 
River Realty Co., 169 App. Div. 814, 
155 NYS 799; Stem v, Warren, 161 
App. Div. 536, 146 NYS 591; Mc- 
Vickar v. Ketchum, 27 N. Y: Super. 
657, 1 AbbPrNS 452, 30 HowPr 61; 
Dryden v. Lattimer, 88 Misc. 478, 151 
NYS 121; Lerner v, Kraus, 147 NYS 
32; Northern Iron, etec., Co. v. Solway, 
9 OntWR 709. 

[a] us in an action on a con- 
tract where plaintiff claimed defend- 
ant had made certain false repre- 
sentations as to his financial con- 
dition, it was not permissible to ex- 
amine defendant as to his financial 
standing prior to the date of the con- 
tract. Northern Iron, etc., Co. v. 
Solway, 9 OntWR 709. 

27. Bender v. Bork, 52 Misc. 295, 
102 NYS 152. 

28. Reynolds v. Reynolds, 81 Misc. 
362, 142 NYS 1, 

[a] In an action for divorce 
where the husband denies the allega~- 
tions of the complaint, he eannot be 
examined before trial concerning his 
property and income, since the testi- 
mony sought would be material only 
upon the question of alimony, which 
is a mere incident to the cause of 
action, and should not be gone into 
until the merits of the case are de- 
termined. Reynolds v, Reynolds, 81 
Mise. 362, 142 NYS 1. 

29. Evening Herald Co. v. Kilmer, 
172 App. Div. 687, 159 NYS 251; Stake 
v. Andre, 9 AbbPr (N,.‘Y.) 420, 18 
HowPr (N. Y.) 159; Huelin, v, Rid- 
ner, 6 AbbPr (N. Y.) 19. Contra Mc- 
Gehee v/ Brown, 3 La. Ann. 272. 

30. Peo. v. Nussbaum, 55 App. 
Div. 245, 67 NYS 492 [rev 32 Misc. 
1, 66 NYS 129, and rev on other 
grounds 168 N. Y. 89, 61 NE 118, 56 
LRA 855]; Bien v. Hellman, 2 Misc. 
168, 18 NYS 618. 

31. Anderson v. Mackey, 46 Fed. 
105; Glenney v. Stedwell, 64 N. Y. 
120; Mendelson v. Newborg, 155 App. 
Div. 892, 189 NYS 1052; Oppenheimer 
v. Van Raalte, 151 App. Div. 601, 
186 NYS 197; Karst v. Prang Edu- 
eational Co., 182 App. Div. 197, 116 


NYS 1049; Anderson y. Lisman, 130 


App. Div. 134, 114 NYS 348; Solar 
Baking Powder Co, v. Royal Baking 
Powder Co., 128 App. Div. 550, 112 


NYS 1013; Hill v. McKane, 115 App, | | 


Div. 537, 101 NYS 411; McCoy: v. 
Mutual Reserve L. Ins. Co., 84 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cannot be had, however, merely to.enable a plaintiff 
to allege the exact amount to which he is entitled,°? 
or to make an estimate of-the damage sustained 
by him,®* unless the dealings between the parties 
are of such a character that the amount sued for 
cannot be otherwise approximately stated.*4 An ex- 
amination may also generally be had before trial to 
enable a defendant to frame his answer,°> but an 
examination should. not be ordered where the appli- 
cation shows that the answer will be a general de- 
So also an application for the examination 
of plaintiff in order to enable defendant to frame his 


nial.®° 


Div. 315, 82 NYS 638; In re Porter 
Screen Mfg. Co., 70 App. Div. 329, 
75 NYS 286; Bloodgood v. Slayback, 
54 App. Div. 634 mem, 66 NYS 610; 
Kastner v. Kastner, 53 App. Div. 293, 
55 NYS 756; Butler v. Richardson, 
31 App. Div. 281, 52 NYS 756; Blatch- 
ford v. Paine, 24 App. Div. 140, 48 
NYS 783; Thayer v. Humphreys, 69 
Hun 348, 28 NYS 531; Brisbane v. 
Brisbane, 20 Hun (N. Y.) 48; 
O’Reilly v, Western Union Tel. Co., 
12) ° Brt-’ (No ov) 8245 Helishon . yy; 
Knickerbocker L. Ins. Co., 45 N. Y. 
Super. 34 [rev on other grounds 77 
N. Y. 278]; Farquharson v. Brokaw, 
67 Mise. 277, 124 NYS 476; Mithertz 
vy. Goldschmidt Co., 64 Mise, 460, 118 
NYS 610; Elmes v. Duke, 39 Misc. 
244, 79 NYS 425; In re Darling, 31 
Mise, 543, 64 NYS 788, 7 NYAnnCas 
452; Oppenheim v. Abbott, 160 NYS 
438: Hillis v. Ferguson, 158 NYS 613; 
Frothingham v. Broadway, etc., R. 
Co., 9 NYCivProc 304; Havemeyer v. 
Ingersoll, 12 AbbPrNS (N. Y.) 301; 
Raymond v. Brooks, 59 HowPr 
(N. YY.) 383; Smith v. Wording, 
(N. C.) 94 SE 404; Heckendorn vy. 
Romadka, 1388 Wis. 416, 120 NW 257; 
Ellinger v. Equitable L. Assur. Soc., 
138 Wis. 390, 120 NW 235; Gratz v. 
Parker, 187 Wis. 104, 118 NW 6387; 
Ellinger v. Equitable L. Assur. Soc., 
125 Wis. 643, 104.NW 811. 

[a] Rule applied.—(1) In an ac- 
tion to establish a lost will, it is 
essential that the complaint should 
set forth the provisions of the will, 
and plaintiff, if ignorant thereof, is 
entitled to obtain the facts from a 
defendant wh») knows them, in order 
to frame the complaint. Blatchford 
yv. Paine, 24 App. Div. 140, 48 NYS 
783. (2) Where plaintiff's intestate 
had been a copartner with defend- 
ants, and plaintiff had no knowledge 
of the firm except that it existed, she 
was entitled to an order that defend- 
ants submit to a general examina- 
tion concerning the affairs of the 
firm, to enable her to frame a com- 
plaint, since a surviving partner 
takes the legal title to partnership 
property only for the purpose of 
liquidation, and the representatives 
of a deceased partner have a lien 
on the whole assets of the firm sub- 
ject to the payment of its debts. 
Kastner v. Kastner, 58 App. Div. 293, 
65 NYS 756. 

32. Rich v. Hyman, 175 App. Diy. 
969, 161 NYS 1103; Mendelson v. 
Newborg, 155 App. Div. 892, 139 
NYS 1052; Brick v. Shaff, 128 App. 
Div. 264, 112 NYS 642. 

83. Cohn v. Hubert, 140 App. Div. 
507, 125 NYS 834; Higgins v. New 
York Dock Co., 137 App. Div. 823, 


122 NYS 465; Sperry, ete., Co. v. 
O’Neill-Adams Co., 135 App. Div. 285, 
120° NYS 362;-Hartog, etce., Candy 


Co. v. Richmond Cedar Works, 124 
App. Div. 627, 109 NYS 113. 

84. Karst v, Prang Educational 
Co., 1382 App. Div. 197, 116 NYS 1049; 
Boeck v. Smith, 85 App. Div. 575, 
83 NYS 428; Hofman v. Seixas, 12 
Misc, 3, 33. NYS 23; 

[a] Rule applied—In an action 
at law for the recovery of royalties 
reserved in an assignment of a copy- 
right interest in books, plaintiff may 
examine defendant as to the state of 
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sary.°7 


accounts on the sale of books to 
enable him to prepare his complaint. 
Karst v. Prang Educational Co., 132 
App. Div. 197, 116 NYS 1049. 

35. Cohen v. Hecht, 128 App. Div. 
511, 112 NYS 809; Lewisohn Bros. v. 
Muller, 6 App. Div. 459, 39 NYS 570; 
Farmers’ Nat. Bank v. Underwood, 
6 App. Div. 373, 79 NYS 596; Farm- 
ers v. National L. Assoc., 73 Hun 522, 
26 NYS 126; Haynes v. Creighton, 
58 Hun 140, 11 NYS 490, 19 NYCiv 
Proc 299; Mora v. McCredy, 15 N. Y. 
Super. 669; Koppel v. Hatch, 50 Misc. 
626, 98 NYS 619; Schnabel v. Han- 
over Bank, 137 NYS 725; New York, 
ete., R. Co. v. McHenry, 9 NYSt 148; 
Kelly v. Martin, 6 OntWR 141. 

[a]. Tlustration.—A defendant in 
an action on a note, seeking to raise 
the question whether plaintiff is a 
bona fide holder, is entitled to an 
examination of plaintiff before an- 
swer, for the purpose of obtaining 
facts necessary in the framing of an 
answer raising the isSue. Koppel v. 
Hatch, 50 Misc. 626, 98 NYS 619. 

[b] Under the Wisconsin stat- 
ute authorizing an examination of an 
adverse party before trial to enable 
the applicant to plead, the word 
“plead” is not to be limited to the 
complaint, answer, or reply, but 
may extend to a claim urged in de- 
fense of a proceeding instituted by 
either party in aid of an action or 
defense, and which may be put in 
issue and tried. Ellinger v. Equita- 
ble L. Assur. Soc., 125 Wis. 390, 104 
NW 's8115. © 

[ec] In an action for libel defend- 
ant cannot procure an examination 
of plaintiff before trial for the pur- 
pose of preparing a plea.in justifi- 
cation: (1) Where the plea does not 
state any specific facts. Reid v. Al- 
bertan Pub. Co., Ltd., 5 Alta, L. 486. 
(2) Where the publication was based 
on facts which should have been 
known by defendant before it was 
made. Gray v. Baker, 69 Hun 84, 
23 NYS 387 [aff 140 N. Y. 6386 mem, 
385 NE 892 mem]; Strakhosch_ v. 
Press Pub. Co., 53 Hun 503, 6 NYS 
246, 17 NYCivProc 209; Miller v. 
Brooks, 20 NYS 359. 

36. Golin v. Mooers, 5 Silv. Sup. 
189, 8 NYS 12; Immig v. Haesloop, 
14 NYS 638. 

37. Winston v. English, 35 N. Y. 
Super. 512, 14 AbbPrNS 119, 44 How 
Pr 498 [aff 44 HowPr 398]. 

38. N. Y.—Pring. v.. Thorp, 168 
App. Div. 887, 152 NYS 469; Hill v. 
Bloomingdale, 136 App. Div. 651, 121 
NYS 370; Campbell v. Brock’s. Com- 
mercial Agency, 38 App. Div. 137, 56 
NYS 540; Cornish v. Wormser, 53 
Hun 40, 5 NYS 889, 17 NYCivProc 
282; Ball v. Evening Post Pub. Co., 
48 Hun 139 [rev 12 NYCivProc 4]; 
Larrere v. Morse Dry Dock, etce., Co., 
97 Misc. 388, 161 NYS 877. 

Wis.—Schmidt v.. Menasha Wood- 
en Ware Co., 92 Wis. 529, 66 NW 695, 

B. C.—Beauchamp vy. Muirhead, 6 
B.C. 418 


“Man.—Timmons v. National L. 
Assur. Co., 18 Man. 465; Cousins v. 
fexedian Northern R. Co., 18 Man. 


Ont. — Townsend Vv. Northern 
Crown Bank, 19 Ont. L. 489, 14 Ont 
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answer is properly denied where made before the 
complaint is filed, as until then defendant. cannot 
show that the examination is material or neces- 
An examination may be had to enable a 
party to frame a bill of particulars which he has 
been ordered to furnish.38 
limited to facts necessary to be included in the 
pleading,*® and cannot be had from a person not a 
party to the action,*® unless absolutely necessary.‘ 
If it appears that an examination is unnecessary to 
enable the applicant to frame his pleading, the ap- 
plication will be denied,*2 


The inquiries should be 


Thus the examination 


11 OntWR 832; Vannort v. Canada 
Fdy. Co., 11 OntWR 343. 

{a] Thus plaintiff in an action 
for injury received from the sud- 
den starting of defendants’ elevator 
while he was alighting therefrom, 
should be allowed an order for exam- 
ination before trial of defendants’ 
employee, the operator of tne ele- 
vator, to enable him to comply with 
an order for a bill of particulars of 
the respects in which the elevator 
was defectively equipped and oper- 
ated. Hill v. Bloomingdale, 136 App. 
Div. 651, 121, NYS. 370. 

[b] In an action for slander, 
where plaintiff has not adequate in- 
formation as to times and places of 
utterance, he may have an order for 
the examination of defendant to se- 
cure the information, that he may 
furnish a bill of particulars ordered 


on motion of defendant. Pring v. 
qalOkD 168 App. Div. 887, 152 NYS 


39. Knight v. Empire Land Co., 
55 Fla, 301, 45 S 1025; Frear v. Dur- 
yea, 151 App. Div. 687, 136 NYS 264; 
Moore v. Reinhardt, 132 App. Div. 
707, 117 NYS 534; Solar Baking Pow- 
der Co. v, Royal Baking Powder Co., 
128 App. Div. 550, 112 NYS 1013; 
Caldwell v. Glazier, 128 App. Div. 
315, 112 NYS 655; Fogarty v. Fogar- 
ty, 128 App. Div. 272, 112 NYS 742; 
Fischer v. American Exch. Nat. Bank, 
128. App. Div. 268, 112 NYS 668; 
Diefendorf v. Fenn, 125 App. Div, 651, 
110 NYS 68; Hartog, etce., Candy Co. 
v. Richmond Cedar Works, 124 App. 
Div. 627, 109 NYS 113; Istok v. Sen- 
derling, 118 App. Div. 162, 103 NYS 
13; Matter of Sands, 112 App. Div. 
649, 98 NYS 459; Schmerber v. Rein- 
ach, 38 App. Div. 622 mem, 58 NYS 
84; Williams v. Western Union Tel, 
Co., 47. N. Y. Super. 380, 1 NYCiv 
Proc 294; Danziger v.. Danziger, 68 
Misc. 452, 124 NYS 177; Wallace y. 
White, 159 NYS 74; Locomobile Co. 
v. Nichols, 140 NYS 1041; Northern 
Ins. Co. v. Wood, 118 NYS 1043; 
Raymond v. Brooks, 59 HowPr 
(N. Y.) 388; Ellinger v, Equitable L. 
Assur. Soc., 138 Wis. 390, 120 NW 
235; Badger Brass Mfg. Co. v. Daly, 


187 Wis. 601, 119 NW _.328. 

40. Knowlton v. Bannigan, 11 
AbbNCas (N. Y.) 419. 

41. Akhurst v. National Starch 
Co., 64 Mise. 445, 119 NYS 561. 

42. Sothman v. Rockefeller, 168 


App. Div. 826, 154 NYS 449; Riley 
v. McGee, 165 App. Div. 768, 152 NYS 
485; Loughlin v. Wocker, 146 App. 
Div. 434, 131 NYS 176; Matter of 
Moto Bloc Import Co., 140 App. Div. 
532,..125 NYS ..427;, Thompson v. 
Haigh, 134 App. Div. 614, 119 NYS 
331; Solar Baking Powder Co. v. 
Royal Baking Powder Co., 128 App. 
Div. 550, 112 NYS 1013; Caldwell v. 
Glazier, 128 App. Div. 315, 112 NYS 
655; Fogarty v. Fogarty, 128 App. 
Div. 275, 112 NYS 744; Fogarty v. 
Fogarty, 128 App. Div. 272, 112 NYS 
742; Rosenthal v. Jackson, 125 App. 
Diy. 895, 110 NYS 786; Diefendorf v. 
Fenn, 125 App. Div. 651, 110 NYS 
68; Gardner v. Hopper, 124 App. Div. 
654, 109 NYS 95; Boskowitz v. Ul- 
mann, 121 App. Div. 888, 106 NYS 
871; Boskowitz v. Ulmann, 121 App. 


WR 727; Scriver v. Wabash R, Co.,| Div. 887, 106 NYS 870; Boskowitz v. 
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will be denied where the application shows that the 
facts in the possession of the party are sufficient to 
enable him to plead,*® or where it can fairly be in- 
ferred from the allegations of the application that 
the party by following up the information in his 
possession could have procured the desired informa- 
tion.t4 But a plaintiff is not deprived of the night 
to examine defendant before trial because he has 
sufficient information to frame some kind of a com- 
The rule, however, that 
an examination will be denied where the applicant is 
in possession of facts sufficient to enable him to 
prepare his complaint is relaxed where a fiduciary 
relation, as the relation of principal and agent, ex- 
ists between the parties and the facts are peculiarly 
within the knowledge of the party sought to be ex- 


plaint in general terms.*® 


amined.*® 


[$§ 59]. ¢. 


Sulzbacher, 
NYS 872; Boskowitz v. Sulzbacher, 
121 App. Div. 878, 106 NYS 865; 
Pierce v. McLaughlin Real Bst. Co., 
121 App. Div. 501, 106 NYS 28 (ac- 
tion for an accounting); Schmerber 
v. Reinach, 38 App. Div. 622 mem, 
58 NYS 84; Boyle v. Municipal Gas 
Co., 96 Mise. 578, 161 NYS 991; Dan- 
ziger v. Danziger, 68 Misc. 452, 124 
NYS 177 (examination as to property 
in divorce action); Elmes v. Duke, 39 


Mise. 244, 79 NYS 425; Butler v. 
Duke, 39 Misc. 2385, 79 NYS 419; 
McNamara v. Keene, 37 Misc. 864, 


76 NYS 992; De Martini v. McCaldin, 
176 App. Div, 541, 163 NYS 484; Hirsh 
v. Blair, 152 App. Div. 941, 137 NYS 
753; Dalzell v. Fahys-Watch Case 
Co.; 58 N. Y. Super. 136, 9 NYS 713; 
Martin v. Clews, 55 N. Y. Super. 552; 
Williams v. Western Union Tel. Co., 
47 N. Y. Super. 380, 1 NYCivProe 294; 
Govin v. De Miranda, 17 NYS 816 
{app dism 133 N. Y. 574 mem, 30 
NE 1149 mem]; Rycroft v. Green, 17 
NYS 9: Immig v. Haesloop, 14 NYS 
638; Ellinger v. Equitable L. Assur. 
Soc., 138 Wis. 390, 120 NW 235. 

[a] Rule applied.—(1) Where a 
plaintiff has a cause of action for 
an accounting on the theory that de- 
fendant was a fiduciary agent of, and 
intrusted with property and business 
of a firm of which plaintiff's intestate 
was a member, he needs no examina- 
tion of defendant to enable him to 
frame a complaint, as a_ general 
allegation of these facts is sufficient. 
Boskowitz v. Ulmann, 121 App. Div. 
888, 106 NYS 871; Boskowitz v. Sulz- 
Ly ews: 121 App. Div. 886, 106 NYS 
872. 
a corporation alleged in an affidavit 
that its directors had control of three 
similar corporations and a_consoli- 
dated company embracing all of such 
corporations, that they had agreed 
to divert the business of the com- 
pany to the other corporations and 
thereafter to the consolidated com- 
pany, and that they had withheld 
from the stockholders the dividends 
earned, and had made for themselves 
large profits. It was held to show 
facts sufficient to entitle such stock- 
holder to sue for an accounting of 
the profits, and to enable her to 
frame a complaint, so that an exam- 
ination of such directors before issue 
joined would not be permitted. Elmes 
v. Duke, 39 Misc. 244, 79 NYS 425. 

[b] Amended pleadings.—A plain- 
tiff who avoids a dismissal of his 
complaint by obtainingileave to move 
for an amendment, but who does not 
avail himself of such leave cannot 
thereafter have an examination of 
defendant before the trial on the 
ground that the examination may 
make it unnecessary to amend and 
if not may determine the nature of 
the pleading required on amendment. 


Pendency and Condition of Cause. In 
New York under the present statute an order for the 
examination may be made at any time before or dur- 
121 App. Div. 886, 106 | 


(2) A minority stockholder of, 
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Anderson v. Beston, 140 App. Div. 
301, 125 NYS 81, 

43. Loughlin v. Wocker, 146 App. 
Div. 434, 131 NYS 176; Thompson v. 
Haigh, 134 App. Div. 614, 119 NYS 
331; Matter of La Grave, 132 App. 
Div. 108, 116 NYS 465; Rosenthal v. 
Jackson, 125 App. Div. 895, 110 NYS 
786; Gardner v. Hopper, 124 App. 
Div. 654, 109 NYS 95; Waitzfelder 
v. Moses, 120 App, Div. 144, 104 NYS 
796; Snow v. Snow-Church Surety 
Co., 80 App. Div. 40, 80 NYS 512; 
Tanenbaum v. Lindheim, 54 App. Div. 


188, 66 NYS 3875; Kessler v. Levy, 
etce., Co., 7 App. Div. 142, 40 NYS 
271; Dalzell v. Fahys Watch-Case 


Co., 58 N. Y. Super: 136, 9 NYS 713; 
Elms v. Duke, 39 Misc. 244, 79 NYS 
425; Butler v. Duke, 39 Misc. 235, 
79 NYS 419; Ellinger v. Equitable L. 
pepe Soe., 138 Wis. 390, 120 NW 

44. Tanenbaum v. Lindheim, 54 
App. Div. 188, 66 NYS 375; McNa- 
mara v. Keene, 87 Misc. (N. Y.) 864, 
76 NYS 992. 

{a] Rule applied. — Where the 
facts in an affidavit to secure an 
order for the examination of defend- 
ant before trial were sufficient to en- 
able plaintiff to frame a bill of par- 
ticulars so far as they went and 
the other necessary facts were with- 
in his own knowledge, it was im- 
proper to grant the order. Tanen- 
baum v. Lindheim, 54 App. Div. 188, 
66 NYS 375. 

45. Hill v. McKane, 115 App. Div. 
537, 101 NYS 411; Sullivan v. Ash- 
land Light, etc., Co., 152 Wis. 574, 
579, 140 NW 316 (where in so hold- 
ing the court said: “The plaintiff 
is entitled to all information suffi- 
cient to enable him to draw the par- 
ticular complaint which he desires 
to draw upon the facts elicited by 
the examination’’). 

{a] Thus (1) an affidavit alleging 
that plaintiff had a cause of action 
against defendants, the general na- 
ture and object of which was to com- 
pel them to transfer certain stock in 
corporations, and to pay one third 
of the profits. realized on the organ- 
ization and consolidation thereof, for 
promotion services rendered by plain- 
tiff, and that discovery was necessary 
and sought by an examination of de- 
fendants as to certain facts within 
their knowledge, and not within 
plaintiff's knowledge necessary to en- 
able plaintiff to prepare his com- 
plaint, that A planned the organiza- 
tion of the companies, and had sold 
a large amount of stocks and bonds, 
that he exercised complete dominion 
over all the companies, and has so 
manipulated the records and books 
of account as to conceal the pecun- 
jary condition of such companies, 
etec., was sufficient to entitle plaintiff 
to an examination before’ issue 


[§§ 58-59 


ing the trial,*7 and an examination may be had of a 
person who expects to be a party in an action about 
to be brought but not actually commeneed,*® or 
where information is sought for the purpose of en- 
abling plaintiff to frame his complaint,?® although 
according to some cases the order can be made be- 
fore the action has been commenced only for the 
purpose of perpetuating testimony.°° 
held under this statute that laches in making the 
application is no reason for refusing the order,®? al- 
though it has been held that the examination can- 
not be obtained if the application therefor is de- 
layed until the examination would cause postpone- 
ment of the trial,°* unless a satisfactory excuse is 
given for the delay in making the application.®? It 
was formerly held that an order for the examina- 
tion should be denied if not made in a reasonable 
time before trial,°* unless satisfactory reasons are 
shown for the delay,®> or a necessity for the exami- 
nation exists when the application is made.®* It has 


It has been 


joined. Sullivan v. Ashland Light, 
etc., Co., 152 Wis. 574, 140 NW 316. 
(2) A plaintiff, having some kind of 
a cause of action against defendants, 
is entitled to an order for their ex- 
amination before trial, to enable him 
to frame his complaint, without first 
framing his allegations either in 
fraud, or in conversion, or on con- 
tract, or for an accounting, and al- 
though he had been able to frame a 
complaint in an action for an ac- 
counting in another state which was 
futile and was terminated. Hill vy. 
eR aee: 115 App. Div. 537, 101 NYS 


46. Drake v. Weinmann, 12 Misc. 
CN. ¥.)5" 65,7) "33 SN WS. 177, ea ONY Civ 
Proc 323, 

47. Goldmark v. U. S. Electro- 
Galvanizing Co., 111 App. Div. 526, 
97 NYS 1078; Bannister v. Murray, 
152 NYS 192. 

[a] Placing cause on short cause 
calendar.—The fact that plaintiff 
sought to place the cause on the 
short cause calendar before making 
the application to examine defendant 
is immaterial. Bannister v. Murray, 
152 NYS 192. 

[b] In an action for an account- 
ing, examination of defendant com- 
pany’s president to show the amount 
of profits for which defendant should 
account will not be permitted before 
the interlocutory judgment for the 
accounting since it is immaterial on 
the question whether defendant 
should account. Hayes v. American 
Bridge Co., 155 NYS 449. 

48. Merchants’ Bank v. Sheehan, 
101_N. Y. 176, 179, 4 NE 333; Drake 
v. Wineman, 12 Mise. (N. Y.) 65, 33 
NYS 177. 

49. Matter of Sands, 98 App. Div. 
148, 90 NYS 749: Matter of Sayre, 70 
App. Div. 329, 75 NYS 286; Matter 
of Erie Malleable Iron Co., 90 Hun 
62, 35 NYS 597. See also supra § 58. 

50. Dain’s Sons Co. v. Lowry, 146 
App. Div. 918 mem, 131 NYS 1130 
mem [aff 204 N. Y. 623 mem, 97 NE 
1110 mem]; Matter of Schlotterer, 105 
App. Div. 115, 98 NYS 895; Matter of 
Anthony, 42 App. Div. 66, 58 NYS 
pag 29 NYCivProc 353, 6 NYAnnCas 


51. Goldmark v. U. S. Electro- 
Galvanizing, ete., Co., 111 App. Div. 
526, 97 NYS 1078. 

52. Dunfee v. Dunfee, 145 App. 
Div. 108, 129 NYS 142 [aff 205 N. Y. 
543 mem, 98 NE 1102 mem]; Whitney 
EM i 100 App. Div. 492, 91 NYS 


53. Whitney v. Rudd, 100 App. 
Div. 492, 91 NYS 429. 
54. Haebler v. Hubbard, 36 Misc. 
(N. Y.) 840, 74 NYS 932 
5 AbbN 


55. Turner v. Kinghorn, 
Cas (N. Y.) 157 note. 

56. Skinner vy. Steele, 88 Hun 307, 
34 NYS 748. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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also been held that an order for the examination 
will not be made when a previous order has been 
reversed and a reargument is pending,®* or while a 
trial is in progress before a referee.°® There is 
considerable conflict among the earlier New York 
cases upon the question whether or not an examina- 
tion of the adverse party can be ordered before 
issue joined. Some of the cases hold that the or- 
der may be made before as well as after issue 
joined,®® while others hold that the order cannot 
be made before issue joined,®® but the trend of the 
latter decisions in this state is to the effect that 
an order for the examination can be made before 
issue joined only for the purpose of enabling plain- 
tiff to frame his complaint,®+ and this also seems 
to be the rule in other states.°* In those juris- 
dictions where the statute does not prescribe the 
time when the application may be made, it has 
been held that the examination will not be granted 
after the case is called for trial,®* or on the day 
of trial and after it has been continued to a term 
subsequent to the issue term,°* unless the cause of 
delay is satisfactorily explained in the application.® 
Under some statutes discovery may be invoked on 
appeal in aid of suits originating before a justice of 
the peace.** It has been held that in an action of 
libel where general justification is pleaded as a de- 
fense, defendant cannot obtain an examination of 
plaintiff for discovery until after he has furnished 
him with the particulars of the facts on which he 
relies in support of his justification.6? In Manitoba 

57. Smith v. Seattle, etc., R. Co., 


DISCOVERY 


hie Brooks y. Walker, 3 La. Ann. 


OO ee ee ee ee eee seme ae enn 
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a defendant is not entitled to examine a third 
party whom he has served with notice of contribu- 
tion in respect of the relief sought by plaintiff until 
he has obtained an order for direction as to the mode 
of having the questions in the action determined.®® 
In Ontario the examination on the part of a defend- 
ant may take place at any time after he has de- 
livered his statement of defense,*® and in this prov- 
ince where a judgment in the first trial at which a 
party was not examined has ‘been set aside and a 
new trial ordered, such party may be examined be- 
fore the second trial,’° but after an appeal has been 
heard and dismissed an order for the examination of 
witnesses for the purpose of using their deposition 
in a motion for a rehearing cannot be made without 
leave of the appellate court.71 

[§ 60] d. Application for Order—(1) Notice. 
Under some statutes no notice of the application 
for the order is required,’? but under others the 
application will not be granted except upon notice 
to the adverse party,’® unless it is shown that the 
giving of it would entail serious or irreparable mis- 
chief."4 

[§ 61] (2) Form and Requisites—(a) In Gen- 
eral. The application for the order is usually re- 
quired to be by affidavit.7° It must appear that the 
application is made in good faith,’* and where an 
application shows that it is not made bone fide, the 
party is not entitled to examination of his adver- 
sary,’’ although the attorney of the latter volun- 


don, 129 App. Div. 459, 114 NYS 211; 


20 NYS 784. Miller v. Nevins, 115 App. Div..139, 
58. Richardson v. McCreery, 1 64. Glasgow v. Switzer, 12 Mo.|100 NYS 703; Cauet v. Smith, 86 

AbbNCas (N. Y.) 355. 5. Mise, 99, 149 NYS 101; Norton v. 
59. New York, etc., R. Co. v. Car- 65. Dempsey v. Harrison, 4 Mo. 


hart, 36 Hun (N. Y.) 288; Brisbane 


267 (holding that where defendant 


sone, 28 HowPr (N. Y.) 388. 


C.—Bailey v. Matthews, 156 


v. Brisbane, 20 Hun (N. Y.) 48; Full- 
erton v. Gaylord, 30 N. Y. Super. 
551; McVickar v. Greenleaf, 27 N. Y. 
Super. 657, 1 AbbPrNS 452, 30 HowPr 
(N. Y.) 61 [aff 19 AbbPr 241]; Dorf 
v. Walter, 18 NYS 434; Havemeyer 
v. Ingersoll, 12 AbbPrNS (N. Y.) 301; 
Hadley v. Fowler, 12 AbbPrNS 
(N. Y.) 244; Duffy v. Lynch, 36 
HowPr (N. Y.) 509; Miller v. Mather, 
5 HowPr (N. Y.) 160, 2 CodeRep 101. 

60. Bell v. Richmond, 50 Barb. 
(N. Y.) 571, 4 AbbPrNS 44; Chi- 
chester v. Livingston, 3 N. Y. Super. 
718, CodeRepNS. 108; Morgan v. 
Whittaker. 14 AbbPrNS (N. Y.) 127; 
Cook v. Bidwell. 17 AbbPr (N. Y.) 
300, 29 HowPr (N. Y.) 483; Suydam 
v. Suydam, 11 HowPr 518; Balbiani v. 
Grasheim, 2 CodeRep (N. Y.) 75. 

61. Matter of Wood, 167 App. Div. 
896, 151 NYS 853; Matter of Moto 
Bloc Import Co., 140 App. Div. 532, 
125 NYS 427; Sprague v. Currie, 129 
App. Div. 365, 113 NYS 789; Diefen- 
dorf v. Fenn, 125 App. Div. 651. 110 
NYS 68. 

[a] Reason for rule—An exam- 
ination of a party or witness before 
trial is not allowed until necessary. 
and hence an examination is not al- 
jowed until after issue joined, unless 
required to enable plaintiff to frame 
his complaint. Matter of Moto Bloc 
Import Co., 140 App. Div. 532, 125 
NYS 427; St. John v. Buckley, 39 
App. Div. 629, 56 NYS 635. 

{b] To authorize an examination 
of directors of a corporation in an 
action by a stockholder before issue 
joined to enable plaintiff to frame 
his complaint it must appear that 
the information sought is peculiarly 
within the knowledge of such direc- 
‘tors and is not accessible to plaintiff 
in any other manner and must set 
forth a demand on such directors for 
the information. 
Misc. 244, 79 NYS 425. 

62. Pender v. Mallett, 123 N. C. 
57, 31 SE 351; Holt v. Southern Fin- 
rpomne etc., Co., 116 N. C. 480, 21 SE 


\ 
\ 


i 


2 
Elmes v. Duke, 39! 


had obtained a continuance for an 
absent witness and had afterward 
taken his deposition in vacation ex- 
pecting to show certain matters and 
on being disappointed therein on the 
first day of the succeeding term had 
filed a petition for a discovery of 
plaintiff of such matters alleging 
that the information could be_ ob- 
tained from no one else, the petition 


| was in due time and should have been 


granted). 

66. Maxwell v. Guthrie, 23 Ark. 
702; Atwood v. Reyburn, 5 Mo. 555. 

67. Bullen v. Templeman, 5 B. C. 
43, 

68. Warren v. Pettingill, 23 Man. 
747. 

69. Stone v. Davies, 9 OntWR 187. 
apo tC iAcke v. Rutherford, 1 Ont. 
275. . 

Crowley v. Boving, 33 Ont. L. 
OntWN 219. 

Wiechers v. New Home Sew- 
ing-Mach. Co., 38 App. Div. 1, 56 
NYS 235 (holding that the proper 
practice is to apply ex parte for a 
judge’s order); Jerrells v. Perkins, 
25 App. Div. 348, 49 NYS 597; Dixon 
v. Dixon, 8 NYSt 816; Miller v. Hen- 
ry, 3 Man. 425. 

73. Working v. Garn, 148 Ind. 
546, 47 NE 951; Farrington v. Stone, 
35 Nebr. 456, 53 NW 389; American 
Food Products Co. v. American Mill- 
ing Co., 151 Wis. 385, 138 NW 1123. 
And see Crowforth v. Gummerson, 
8 OntWR 799 (where the court, while 
not deciding whether notice was re- 
quired by the statute, set aside an 
order made without notice, saying, 
“The practice here has always been 
to make such orders only on notice 
just as in a case of commission, 
which it very closely resembles’’). 
74, Lougheed v. Praed, 1 Terr. L. 
3 


75. N. Y.—Wallace v. Bacon, 143 
App. Div. 211, 213, 128 NYS 130 
(where the court said: “I can _ see 
no objection to using the pleadings 
as affidavits when the order granted 
is based upon them”); Loewy v. Gor- 


N.; C.-78, 72. SH, 92: 

Ss. C—Thomas v. Spartanburg R., 
etc., Co., 107 S. C, 109, 91 SE 973, 

B. C.—Leadbetter v. Crow's Nest, 
etc., Coal Co., 10.B. C. 206; Elson v. 
Canadian, etc., R. Co., 6 B. C. 71. 

Man.—McDonald y. Canadian Pac. 
R. Co., 7 Man. 423. 

76. Kornbluth v. Isaacs, 149 App. 
Div. 108, 133 NYS 737; H. G. Vogel 
Co v. George Backer Constr. Co., 148 
App. Div. 639, 133. NYS 225; Weeks 
v. Whitney, 146 App, Div. 621, 131 
NYS 408; Wessel v. Schwarzler, 144 
App. Div. 587, 129 NYS 521 (reason 
to suspect bad faith); Lawson v. 
Hotchkiss, 140 App. Div. 297, 125 
NYS 261; Rogers v. Adler, 137 App. 
Div. 197, 121 NYS. 941;. Mayer v. 
Monzo, 134 App. Div. 961, 119 NYS 
512; Bradbury v. Gibbons, 97 Misc. 
460, 161 NYS 685; Dryden v. Latti- 
mer, 88 Misc, 473, 151 NYS 121; Ber- 
ger v. Herbert, 81 Misc. 360, 142 
NYS (2. 

[a] Seduction.—In an action for 
seduction, an examination gener- 
ally of defendant before trial should 
not be permitted, since it might 
be for ulterior purposes, and 
plaintiff could hardly intend to use 
defendant’s testimony to prove her 
own case. Wessel v. Schwarzler, 144 
App. Div. 587, 129 NYS 521. 

{[b] Alienation of wife’s affec- 
tions.— Where it was apparent that 
plaintiff did not honestly intend to 
use defendant’s testimony to prove 
his cause of action, he should not be 
granted leave, in a suit for the alien- 
ation of his wife’s affections, to ex- 
amine defendant before trial, for by 
such examination he would cast upon 
defendant, who had denied under oath 
each circumstance charged as con- 
stituting plaintiff's grievance, the 
burden of proving his defense before 
any case had been made against him, 
and commit defendant to a position 
from which he could not change. 
Dryden v. Lattimer, 88 Mise. 473, 151 
NYS 121. 

77. Kornbluth y. Isaacs, 149 App, 
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tarily offers to allow his client to be examined.7® An 
appheation for the examination of a party to obtain 
testimony for use on the trial and also to enable 
the applicant to frame his pleading is improper since 
two purposes may not be combined in one proceed- 


ing.”° 


In New York an order for the examination must 
be made by a judge and not by the special term; 
the application cannot be made in the form of a con- | 
The affidavit must state that no 
previous application for such order had been made.®* 
(b) Necessary Allegations—aa. 
The affidavit must 
show that the action is pending or in contempla- 
tion,S? and according to some authorities if the ex- 
amination is sought in a contemplated action the ap- 
plicant must show the necessity of discovery for 
the purpose of perpetuating the testimony sought.’* 


tested motion.®°® 


[§ 62] (bv d 
Pending or in Contemplation. 


Div. 108, 188, NYS 787; Drake v. 
New York Iron Mine, 


75 Hun 539, 
27 NYS 489, 

{a} Mustrations.—(1) In a suit 
to recover commissions under an 
agreement where defendant set up 
payment and money loaned as a sep- 
arate defense and_ counterclaim, 
which plaintiff denied in his reply, 
an affidavit of defendant that he was 
ignorant of the agreement set forth 
in the complaint was not sufficient 
to entitle him to examine plaintiff 
before trial. Jennings v. Gunnison, 
126 NYS 582. (2) Where an. appli- 
eation for examination of a defend- 
ant stated that the examination was 
desired for the purpose of avoiding 
and defending counterclaims, and the 
affidavit stating the facts which 
plaintiff expected to prove stated 
facts exactly opposite of those con- 
tained in defendant's verified answer, 
the application would be refused as 
not in good faith. H. G. Vogel Co. 


v. George Backer Constr. Co,, 148 
App, Div. 689, 183 NYS 225. (8) In 


action on contract of employment as 
housekeeper, examination before trial 
will not be denied on the ground 
that the atmosphere created by the 
litigation indicated that it was de- 
sired for some ulterior and improper 
purpose, Banister v. Murray, 152 
NYS 192. 

{b] Fraud.—Where, in a suit for 
damages for fraudulent conspiracy 
to place a fictitious lease on prem- 
ises to induce plaintiff to purchase 
the premises for a sum above their 
real value, defendants denied the 
fraud and conspiracy, it was not a 
valid objection to an application for 
their examination before trial that 
the application was not made in good 
faith, because it was improbable that 
plaintiff could expect to obtain testi- 
mony for wse at the trial after de- 
fendants had denied the fraud and 
conspiracy, it being _possible that 
plaintiff might elicit facts and sur- 
rounding circumstances from which 


the inference of fraud might be 
drawn, Kornbluth y. Isaacs, 149 App. 
Div, 108, 188 NYS 787. 5 


78. Drake v. New York Iron Mine, 
75 Hun 589, 27 NYS 489. 

79. Frear v, Duryea, 151 App. Div. 
687, 186 NYS 264, 

80. Heishon vy. Knickerbocker L. 
Ins, Co., 77 N. Y. 278; Wiechers v. 
New Home Sewing-Mach. Co., 38 App. 
Div. 1, 56 NYS 235; Metera v. Foster 
Pav. Block Co., 155 NYS 760. 

81. Mitchell v. Greene, 121 App. 
Div. 677, 106 NYS 449. 

82. Matter of Schlotterer, 105 App. 
Div. 115, 98 NYS 895; dn re Dounce, 
7 NYCivProe 426. 

83. Matter of Schlotterer, 105 App. 
ane 115, 93 NYS 895. See also supra 


84. Boyd v. McGuire, 187 App. Div. 
987, 122 NYS 268; Hart v. Chase, 67 
App, Div. 445, 783 NYS 957; Peo. v. 
Lyman, 67 App. Div, 446, 78 NYS 


DISCOVERY 
[§ 63] 


Action 


sylvania.®® 


987 [aff 173 N, Y. 605 mem, 66 NE 
1114 mem]; Churchman v. Merritt, 
51 Hun (N. Y.) 875, 641, 4 NYS 245; 
Hale v. Rogers, 22 Hun (N. Y.) 19; 
Greene vy. Herder, 30 N. Y. Super. 
455, 30 HowPr 210; Van Riper v. Ray, 
87 Misc. 445, 150 NYS 947; Cauet v. 


Smith, 86 Misc. 99, 149 NYS 101; 
Swain v. Pettengill, 12 NYS 57; 
Frothingham v. Broadway, ete, R. 


Co., 9 NYCivProc 304; Boorman v. 
Pierce, 56 HowPr (N. Y.) 251. 

[a] Affidavit held sufficient.—An 
allegation that the action is brought 
to recover damages for a personal 
injury resulting from defendant’s 
negligence sufficiently shows the na- 
ture of the action. Videtto v. Dud- 
ley. 56 N. Y. Super. 600, 4 NYS 437. 

{b] Affidavits held insufficient.— 
(1) An affidavit to obtain an order 
for the examination before trial of 
defendant in an action stated that de- 
fendant was president of a corpora- 
tion of which plaintiff was a stock-~ 
holder, and that defendant had wrong- 
fully issued stock thereof which he 
had converted to his own use, and 
that a summons in the action had 
been served on him but no complaint 
had been served. It was held that 
this did not state the “nature of 
the action and the substance of the 
judgment demanded” as required by 
the code and the application should 
not be granted. Swain v. Pettengtill, 
12 NYS 57. (2) An affidavit for an 
order to compel defendant to be ex- 
amined before trial, simply averring 
the action to be brought to recover 
damages for certain breaches on the 
part of defendant of a contract in 
writing stated, is insufficient. Hale 
v. Rogers, 22 Hun (N. Y.) 19. (3) An 
affidavit merely stating that the pur- 
pose of the action is to reform a 
deed or mortgage or other paper is 
insufficient, since the grounds upon 
which the relief is sought should be 
indicated with reasonable certainty. 
Churchman v. Merritt, 51 Hun 375, 
4 NYS 245. 

85. Continental Securities Co. v. 
Belmont, 147 App. Div. 118, 131 NYS 
718: Matter of Griffin, 118 App. Div. 
515, 108 NYS 345. ; 

86. Grant v. Greene, 118 App. Div. 
850, 103 NYS 674. 

87. Fatman v. Fatman, 18 NYS 
847, 22 NYCivProc 149 [app dism 
133 N. Y. 674 mem, 31 NE 625 mem]. 

88. Riley v. McGee, 165 App. Div. 
768, 152 NYS 485; Rappolt v. Baring, 
139 App. Div. 132, 123 NYS 795; Boyd 
v. McGuire, 137 App. Div. 937, 122 
NYS 2638; Boskowitz v. Ulmann, 121 
App. Div. 887, 106 NYS 870; Bosko- 
witz v. Sulzbacker, 121 App. Div. 
878, 106 NYS 865; In re Sands, 98 
App. Div. 148, 90 NYS_ 749; Miller 
v. Levy, 52 Hun 123, 5 NYS 118; 
Matter of Singer, 40 Misc. 561, 82 
NYS 870; Butler v. Duke, 39 Misc. 
235, 79 NYS 419; New York State 
Banking Co. v. Van,Antwerp, 23 Misc. 
88, 51 NYS 653; Sage v. Culver, 19 


[§§ 61-63 


bb. Nature of Cause of Action or De- 
fense. Where an application is made by plaintiff, 
it must state the nature of the action and the sub- 
stance of the judgment demanded.** 
ings are attached to and by reference made a part of 
the affidavit it will be sufficient,®® although the com- 
plaint is not verified.’® 
shown, the fact that the statute of limitations 
would probably be a bar is no reason why the order 
should not be granted, as the statute may never be 
pleaded.** In New York it has generally been held 
that when the application is made before suit 
brought to enable plaintiff to frame his complaint, 
the affidavit must show that he has a cause of ac- 
tion,*§ and this seems also to be the rule in Penn- 
In New York where defendant makes 
the application, he must state the nature of his de- 
fense whether the application is made before,®® or 


If the plead- 


Where a cause of action is 


NYS_ 936; De Leon v. De Lima, 66 
HowPr (N. Y.) 287; McCoon v. White, 
60 HowPr (N. _Y.) 149; Draper .v. 
Hensingen, 16 HowPr (N. Y.) 281. 
And see Hart y. Chase, 67 App. Div, 
445, 446, 73 NYS 957 (where the court 
said: “While, undoubtedly, it is not 
necessarily requisite that an affidavit 
in an application of this description 
(to enable plaintiff to ascertain what 
amount to sue for) should state a 
complete cause of action, yet the 
nature of the action must be stated, 
and the substance of the judgment 
demanded, and it. must be seen that 
the plaintiff is entitled to some re- 
lief”). Contra Fatman v. Fatman, 
18 NYS 847, 22 NYCivProc 149 [app 
dism_ 133 N. Y. 674 mem; 31 NE 625 
mem]; Frothingham vy. Broadway, 
etc., R. Co., 9 NYCivProc 304. 3 

_{a] Rule appliedi—An examina- 
tion of a witness before suit to dis- 
cover who- is the proprietor of a 
newspaper in order to bring an action 
against him/for libel will be denied 
where the affidavit does not name 
definitely the proposed defendant, and 
show a cause of action against him 
in favor of the applicant. Matter of 
Singer, 40 Misc. 561, 82 NYS 870. 

{(b] Sufficiency of showing, — 
Plaintiff, to be entitled to an exam- 
ination of a defendant to enable him 
to frame his complaint, must show 
by competent proof—and mere alle- 
gations on information and _ belief, 
the sources of information and 
grounds of belief not being fully 
set out, or conclusions from facts 
not stated, are insufficient—that he 
has a cause of action, and is entitled 
to some relief, although he may not 
know all the facts on which the pre- 
cise nature of the relief to which he 
may be entitled is to be decided. 
Boskowitz v. Ulmann, 121 App. Div. 
888, 106 NYS 871; Boskowitz v. Ul- 
mann, 121 App. Div. 887, 106 NYS 
870; Boskowitz v. Sulzbacher, 121 
App. Div. 886, 106 NYS 872; Bosko- 
witz v. Sulzbacher, 121 App. Div. 878, 
106 NYS 865. 

89. Pepe) v. Reading-Bayonne 
Steel Casting Co., 23 Pa. Dist. 293 
(where a petition by plaintiff to re- 
quire defendant to make discovery 
which would enable her to frame her 
declaration was denied because as 
the court said: it “does not set forth 
those material facts essential to en- 
title the plaintiff to recover’’). 

90. Johns v. Press Pub. Co., 58 
N. Y. Super. 580, 8 NYS 958; Robert- 
son v. Russell, 20 Hun (N. Y.) 243; 
Roberts v. Press Pub. Co., 57. N. Y. 
Reed 526, 8 NYS 870, 18 NYCivProc 


{a] Affidavit held insufficient. — 
Under the code declaring that the 
affidavit for an order for the exam- 
ination of a plaintiff before answer 
must set forth the nature of the 
defense, an order for such an exam- 
ination of plaintiff in an action for 
libel is properly vacated when the 


For later cases, developments and chang'es in the law see cumulative Annotations, same title, page and note number, 


§§ 63-64] 


after answer. 


action exists the examination will 
where the affidavit is sufficient, 


affidavit therefor shows that defend- 
ant intends to set up a defense of 
justification by pleading and proving 
that plaintiff attempted to obtain 
money by fraudulent representations, 
but has no means of ascertaining the 
particulars wherein such representa- 
tions were false, the substance of 
the affidavit being that defendant is 
ignorant of the existence of a de- 
fense. Johns v. Press Pub. Co., 58 
N. Y. Super. 580, 8 NYS 958; Roberts 
Vi oPress "Pub. C€o.; 2 67 UN. tv! “Sus 
per 526, 8 NYS 870, 18 NYCivProc 


91. Robertson v. Russell, 20 Hun 
(N. Y.) 243. 
92. American Food Products Co. 


v. American Milling Co., 151 Wis. 
385, 1388 NW 1128; Heckendorn v. 
Romadka, 138 Wis, 416, 120 NW 257; 


Gratz v. Parker, 137 Wis. 104, 118 
NW 637. 
98. American Food Products Co. 


v. American Milling Co., 151 Wis. 
385, 138 NW 1123. 

94. Sullivan v. Ashland Light, etc., 
Co., 152 Wis. 574, 140 NW 316. 

95. Watkins v. Cope, 84 N. J. L. 
148, 86 A 545; Terry v. Ross Heater, 
ete., Co., 180 App. Div. 714, 167 NYS 
747; Sherman v. Einhorn, 162 App. 
Div. 815, 147 NYS 1077; Del Geno- 
vese v. Del Genovese, 149 App. Div. 
266, 133 NYS 765; Durst v. Sarkisian, 
146 App. Div. 922, 1381 NYS 1112; 
Wallace v. Bacon, 143 App. Div. 211, 
128 NYS 130; Tuthill v. Schinasi, 141 
App. Div. 520, 126 NYS 409; Bioren 
v. Canadian Mines Co., 140 App. Div. 
523, 125 NYS 392; Lawson v. Hotch- 
kiss, 140 App. Div. 297, 125 NYS 261; 
Bergstrom v. Ridgway Co., 138 App. 
Div. 178, 123 NYS 29; Rogers v. Ad- 
ler, 187 App. Div. 197, 121 NYS 941; 
Segschneider v. Waring Hat Mfg. Co., 
134 App. Div. 217, 118 NYS 1000; 
Cherbuliez v. Parsons, 123 App. Div. 
814, 108 NYS 321; Gavin v. New York 
Contracting Co., 122 App. Div. 643, 
107 NYS 272; Oakes v, Star Co., 119 
App. Div. 358, 104 NYS 244; Grant 
v. Greene, 118 App: Div. 850, 108 NYS 
674; Griffen v. Davis, 99 App. Div. 
65, 90 NYS 491; Ryan v. Reagan, 46 
App. Div. 590, 62 NYS 39; Naab_ v. 
Stewart, 32 App. Div. 478, 52 NYS 
1094, 6 NYAnnCas 313; Bigler v. 
Duryee, 73 Hun 556, 26 NYS 112; 
Wayne County Sav. Bank v. Brack- 
ett, 31 Hun (N. Y.) 434; Greer v. 
Allen, 15 Hun (N. Y.) 432; Beach v. 
New. York, 14 Hun (N.. Y.) 79, 4 
AbbNCas 236; Dart v. lLaimbeer, 
47 N. Y. Super. 490; Kaupe v. Isdell, 
26 N. Y. Super. 699; Lesen Adv. 
Agency v. Perkins, 93 Misc. 516, 157 
NYS 304; Brandler v. Ludewig, 92 
Misc. 286, 155 NYS 577; Cook v. 
People’s Milk Co., 90 Misc, 34, 152 
NYS 465; Bell v. Clarke, 45 Misc. 
272, 92 NYS 1638; Hart v. American 
Cotton Co., 41 Misc. 436, 84 NYS 
1065; Elmes vy. Duke, 39 Misc. 244, 
79 NYS 425; Rosenbaum v. Rice, 36 
Misc. 410, 73 NYS 714; Bagley -v. 
Winslow, 34 Misc. 223, 69 NYS 611; 
Leary v. O’Brien, 33 Misc. 499, 68 
NYS 908; Young v. Eames, 24 Misc, 


(N. Y.) 432, 53 NYS 678; Britton 
v. MacDonald, 3 Mise. (N. Y.) 514, 
23 NYS 350; Hennessy v. Pearse, 


167 NYS 792; Van Rensselaer v. 
Chism, 167 NYS 2; Pfeifer v. McNal- 
ly, 163 NYS 577; Keit v. Winter Gar- 
den Co., 147 NYS 11; Williams v. 
Snowman, 142 NYS 225; Neurath vy, 
Schmitz, 2 NYCivProec 400; Schep- 
moes v. Bousson, 1 AbbNCas (N. Y.) 
481, 52 HowPr 401; Richards v. 
Judd, 15 AbbPrNS (N. Y.) 184, 2 
Thomps. & C. 479; Norton v. Abbott, 
28 HowPr (N. Y.) 388; Fields v. 


iy 


In other jurisdictions it has been 
held that an application to examine defendant made 
by plaintiff before suit brought to enable him to 
frame his complaint which states the general na- 
ture and object of the action is sufficient. 
the affidavit affirmatively shows that no cause of 


DISCOVERY 


the order.% 


[§ 64] 


ce. 
If 


be denied,?? but 
counter affidavits | sion renders an 


Coleman, 160 N. C. 11, 75 SE 1005; 
Morrison v. Rutledge, 22 Man, 645. 
Contra Fiske v. Bynum, 7 Mart.N.S. 
(La.) 269. 

[a] For example (1) where, in a 
Suit for breach of an employment 
contract, plaintiff alleged that he 
was employed at a salary of fifty 
dollars per week, plus five per cent 
commission on all sales and reorders 
procured by him directly or indirect- 
ly in certain cities and their vicin- 
ity, a motion for defendant’s exam- 
ination before trial, concerning or- 
ders and sales of merchandise ac- 
*¢ cepted by defendants from customers 
in cities referred to and their vicin- 
ity, should have been limited to sales 
or orders in which plaintiff was in- 
terested or those made or procured 
by him directly or indirectly. Sher- 
man v. Einhorn, 162 App. Div. 815, 
147 NYS 1077. (2) In an action for 
personal injuries caused by being 
struck by defendant’s automobile, 
where defendant’s liability for oper- 
ating the machine was put in issue, 
and he denied negligence in operat- 
ing it, in the absence of a show- 
ing that his examination before trial 
would be favorable or essential to 
plaintiff with reference to the ques- 
tion of negligence, plaintiff's right 
to examine defendant before trial 
should be limited to the question 
whether defendant was operating the 
machine at the time, and, if not, as 
to what his relation was to the per- 
son who was operating it. Brichta 
v,. Simon, 152 App. Div. 832, 137 
INS. cou 

[b] By alleging matters imma- 
terial to his cause of action plaintiff 
cannot have an examination as to 
such matters for the purpose of be- 
ing prepared to meet any possible 
defense. Cook vy. People’s Milk Co., 
90 Misc. 34, 152 NYS 465. 

96. Muldoon v. New York Cent., 
etc., R. Co., 98 App. Div. 169, 91 NYS 
65; Chaskel v, Metropolitan, etc., R. 
Co., 2 Silv. Sup. 36, 6 NYS 369 

[a] Thus in an action against a 
railroad company for death an exam- 
ination of an officer of the company 
before trial is not permissible to 
ascertain by what authority defend- 
ant operated a railroad on a certain 
street, as such authority was’ con- 
tained in public statutes and ordi- 
nances, and in records in public 
offices. Muldoon v. New York Cent., 
be Con Oo ADD. Dive 1695204 


[b] Evidence of secondary char- 
acter.—An order for the examination 
of the adverse party should be va- 
cated where it appears that the tes- 
timony sought is of a secondary 
character and that the testimony 
desired may be obtained from prim- 
ary sources without such examina- 
tion. Chaskel v. Metropolitan El. R. 
re 2 Silv. Sup. (N. Y.) 386, 6 NYS 

97. Curran vy. Oppenheimer, 143 
App. Div. 271, 128 NYS 9; Tuthill 
v. Schinasi, 141 App. Div. 520, 126 
NYS 409; Matter of Moto Bloc Im- 
port Co., 140 App. Div. 532, 125 NYS 
427; Bernstein v. Solomon, 140 App. 
Div.; 316,125 NYS 225: Rogers _ v. 
Adler, 137 App. Div. 197, 121 NYS 
941; Segschneider.v. Waring Hat 
Mfg. Co., 134 App. Div. 217, 118 NYS 
1000; Irving v. Higgins, 131 App. Div. 
184, 115 NYS 254; Rosenthal v. Jack- 
son, 125 App, Div. 895, 110 NYS 786; 
Mitchell v. Central Mines Dey. Co., 
124. App...Divy. .325,,,108 NYS 953; 
Cherbuliez v. Parsons, 123 App. Div. 
814, 108 NYS 321; Ehrich v. Root, 
122 App. Div, 719, 107 NYS 846; 
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denying its allegations do not authorize refusal of 


Materiality and Necessity of Discov- 
ery. The application for examination of an adverse 
party before trial must show that the information 
sought is material,’® competent,°® and necessary.%7 
These averments are jurisdictional,®® and their omis- 

order granting an application void 


Waitzfelder v. Moses, 120 App. Div. 
144, 104 NYS 796; Matter of Teheran 
son, 95 App. Div. 542, 89 NYS 4; 
Richardson, ete., Co. v. Schiff, 93 App. 
Div. 368, 87 NYS 672; Tanenbaum v. 
Lippmann, 89 App. Div. 17, 85 NYS 
122; Hunt v. Sullivan, 79 App. Div. 
119, 79 NYS 708; Hutchinson v. Simp- 
son, 73 App. Div. 520, 77 NYS 197: 
Kramer v, Kramer, 70 App. Div. 615, 
74 NYS 1049; Insurance Press v. 
Montauk F. Detecting Wire Co., 70 
App. Div. 50, 74 NYS 1093; Clark vy. 
Ennis, 65 App. Div. 164, 72 NYS 581; 
York v. Dick, 61 App. Div. 620, 70 
NYS 614; Bernheimer v. Schmid, 59 
App. Div. 564, 69 NYS 659; Hay v. 
Zeiger, 50 App. Div. 462, 64 NYS 202; 
Schmerber v. Reinach, 38 App. Div. 
622 mem, 58 NYS 84; Naab v. Stew- 
art, 32 App. Div. 478, 52 NYS 1094, 
6 NYAnnCas 313; Leary v. Rice, 15 
App. Div. 397, 44 NYS 82; Savage 
v. Neely, 8 App. Div. 316, 40 NYS 
946; Wayne County Sav. Bank v, 
Brackett, 31 Hun (N. Y.) 434; Hutch- 
inson v. Lawrence, 29 Hun (N. Y.) 
450, 3 NYCivProc 98; Beach v. New 
York, 14 Hun (N. Y.) 79, 4 AbbNCas 
236; Greer v. Allen, 15 Hun (N. Y.) 
432; Jersey City First Nat. Bank v. 
Lindenmeyer, 5 Silv. Sup. 452, cNee 


447; Martin v. Clews, 55 AYe 
Super. 552; Dart v,. Laimbeer, -47 
Y. Super. 490; Corbett v. De 


Comeau, 44 N. Y. Super. 306, 5 AbbN 
Cas 169; Lesen Adv, Agency v. Per- 
kins,: 93 Mise. 516, 157 NYS 304; 
Broadway Apartment Realty Co. v. 
Rickert Finlay Realty Co., 92. Misc. 
293, 155 NYS 528; Cook v. People’s 
Milk Co., 90 Misc. 34, 152 NYS 465; 
Van Riper v. Ray, 87 Misc. 445, 150 
NYS 947; Elmes v. Duke, 39. Misc. 
244, 79 NYS 425; Butler v. Duke, 39 
Misc. 235, 79 NYS 419; Rosenbaum 
v. Rice, 36 Misc. 410, 73: NYS 714; 
Bagley v. Winslow, 34 Misc. 223, 69 
NYS 611; Leary v. O’Brien, 33 Misc. 
499, 68 NYS 908; Burnett y. Mitchell, 
26 Misc. 547, 57 NYS 474, 29 NYCiv 
Proe 201; Doyle v. Kimball, 23 Misc. 
431, 52 NYS 195; Lowenthal v. Leon- 
ard, 20 Misc. (N. Y.) 420, 45 NYS 
1031; Matter of Gains, 15 Misc. 
(NS Y.), 75,36 NYS! 11139 Britton vy; 
MacDonald, 3 Misc. (N. Y.) 514, 23 
NYS 350; Grout v. Strong, 1 Misc. 
(N. Y.) 214, 20 NYS 881; Hennessy 
v. Pearse, 167 NYS 792; Van Rensse- 
laer v. Chism, 167 NYS 2; Byrne v, 
Van Dolsen, 75 NYS 413; Rycroft v. 
Green, 17 NYS 9; Woodhull v. Wash- 
burn, 16 NYS 78; Sheehan vy. Albany, 
etc., Turnp. Co.,:8 NYS 14; Balcon v. 
Adams, 2 NYS 255, 15 NYCivProc 
198; Dixon v. Dixon, 8 NYSt 816; 
Neurath v. Schmitz, 2 NYCivProc 
400; Carr v. Risher, 20 AbbNCas 
(N. Y.) 176; Cornell v. Fryer, 9 AbbN 
Cas (N. Y.) 52; Gelston v. Marshall, 
6 HowPr (N. Y.) 398; Jenkins v. Ben- 
nett, 40 S. C. 3938, 18 SE 929. ‘ 

‘Tt is elementary (as true in one 
cause of action as another) that to 
entitle a plaintiff to examine defend- 
ant before trial it must affirmatively 
appear, specifying facts and circum- 
stances, that the testimony to be 
taken is material and necessary for 
the plaintiff or the prosecution of the 
action.” Van Riper v. Ray, 87 Misc. 
445, 446, 150 NYS 947. 

[a] The term “necessary” as used 
in a statute requiring that an affi- 
davit for the examination of the ad- 
verse party before trial must show 
that the testimony is material and 
necessary does not mean absolutely 
necessary or indispensable. Terry v. 
Ross Heater, etc., Co., 180 App. Div. 
714, 167 NYS 747. 

98. Matter of Gains, 15 Misc, 
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even though it appears from the papers that such 
testimony is material and necessary.®® 
sufficient merely to state that an examination is ma- 
terial and necessary, but the application must spec- 
ify the facts and circumstances showing the ma- 
teriality and necessity of the testimony,’ and the 
facts showing materiality and necessity must be 
stated positively, not argumentatively or inferen- 
It is not necessary that such requirements 
be stated in the exact words of the statute,* but it 
is sufficient if it appears that the information sought 
is material and necessary.5 An argumentative state- 


tially.® 


(N. Y.) 75, 86 NYS 11138, 25 NYCiv 
Proce 243. 

99. Matter of Gains, 15 Misc. 75, 
386 NYS 1113, 25 NYCivProc 243. 

1. Hagerty v. Pinelawn Cemetery, 
138 App. Div.. 905 mem, 122 NYS 
843; Higgins v. New York Dock Co., 
137 App. Div. 823, 122 NYS 465; Ir- 
ving v. Higgins, 131 App. Div. 184, 
115 NYS 254; Robertson v. Russell, 
20 Hun (N. Y.) 243; Burnett v. Mitch- 
ell, 26 Mise. 547, 57 NYS 474, 29 
NYCivProc 201; Matter of Gains, 15 
Mise. (N., Y.) 75, 36 NYS 113, 25 
NYCivProc 243; Van Rensselaer v. 
Chism, 167 NYS 2; Evans_v. Sea- 
board Air Line R. Co., 167 N. C. 415, 
83 SE 617: Thomas v. Spartanburg 
RR. jetext Cor2107),.S..C. 109, 291 .SH 
973; Jenkins v. Bennett, 40 S. C. 393, 
18. SE 929. 

2. State vy. Continental Tobacco 
Co., 177 Mo. 1, 75 SW 737; Higgins 
v. New York Dock Co., 137 App. Div. 
823, 122 NYS 465; Reynolds v. Cal- 
lan, 134 App. Div. 732, 119 NYS 135; 
Segschneider v. Waring Hat Mfg. 
Co., 134 App. Div. 217, 118 NYS 1000; 
Irving v. Higgins, 131 App. Div. 184, 
115 NYS 254; Brickner v. Sulzbacher, 
130 App. Div. 393, 114 NYS 958; Kop- 
lin. v. Hoe, 123 App. Div. 827, 108 
NYS 602; Cherbuliez v. Parsons, 123 
App. Div. 814, 108 NYS 321; Naab 
v. Stewart, 32 App. Div. 478, 52 NYS 
1094; Butler v. Richardson, 31 App. 
Div. 281, 52 NYS 756; Leary v. Rice, 
15 App. Div. 397, 44 NYS 82; Abbott- 
Downing Co. v. Faber, 87 Hun 299, 
34 NYS 4383; Sherman v._ Beacon 
Constr. Co., 58 Hun 143, 11 NYS 369; 
Crooke v. Corbin, 23 Hun (N. Y.) 176; 
Robertson v, Russell, 20 Hun (N. Y.) 
243; Beach v. New York, 14 Hun 
(N. Y.) 79, 4 AbbNCas 236; DeLacey 
v. Walcott, 59 N. Y. Super. 137, 13 
NYS 800; Holtz v. Schmidt, 34 N. Y. 
Super. 28; Strong v. Strong, 27 N. Y. 
Super. 621, 1 AbbPrNS 233; Hynes v. 
McDermott, 7 Daly 513, 55 HowPr 
259; Van Riper v. Ray, 87 Misc. 445, 
150 NYS 947; Mithertz v. Gold- 
schmidt Co., 64 Misc. 460, 118 NYS 
610; Leary v. O’Brien, 33 Misc. 499, 
68 NYS 908; Burnett v. Mitchell, 26 
Mise. (N. Y,) 547,.57 NYS 474, 29 
NYCivProc 201; Hennessy v. Pearse, 
167 NYS 792; Van Rensselaer v. 
Chism, 167 NYS 2; Greismann v. 
Dreyfus, 4 NYCivProe 32; Husson v. 
Fox, 15 Abb. Pr. (N. Y.) 464; Duffy 
v. Lynch, 36 HowPr (N. Y.) 509; 
Pegram v. Carson, 10 AbbPr 340, 18 
HowPr (N. Y.) 519; Wilkie v: Moore, 
17 HowPr (N. Y.) 480; Thomas v. 
Spartanburg R.,. etc., Co., 107 S. C. 
109, 91 SE 973; Jenkins v. Bennett, 
40.S..C. 393, 18 SE 929. 

[a] Affidavits held insufficient.— 
(1) An affidavit to obtain an exam- 
ination of plaintiff before trial does 
not ‘specify the facts and circum- 
stances which show that the testi- 
mony......«..-. is. .necessary for the 
defense of the action,’ where it 
merely alleges that the testimony is 
necessary to enable tdefendants to 
prepare for trial and defend, for the 
reason that they have no knowledge 
of when or where certain facts per- 
taining to plaintiff's case occurred, 
the right to such examination being 
limited to obtaining evidence to be 
used on the trial. Leary v. Rice, 15 
App. Div. 397, 44 NYS 82. (2) In an 
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It is not 


action for the hiring of machinery, 
in which defendant claimed that the 
transaction was a sale and moved for 
an order for examination before trial 
to prove the contract alleged by 
defendant and disprove that alleged 
by plaintiff, the fact that the answer 
was verified upon actual knowledge 
by the same officer of defendant who 
made the affidavit showed that the 
statement in the affidavit that the 
desired testimony could be obtained 
only from plaintiffs was contrary to 
the facts and a mere conclusion, as 
was a general averment therein that 
plaintiffs might die or leave the state 
before trial. Segschneider v. Waring 
Hat Mfg. Co., 134 App. Div. 217, 118 
NYS 1000. (3) In a personal injury 
case an affidavit of defendant’s attor- 
ney that “the testimony of the plain- 
tiff, as to the manner in which she 
received the injuries alleged in the 
complaint in this action and as to the 
nature and extent of such injuries, is 
material and necessary for the de- 
fendant and for the defense of such 
action. He cannot safely proceed to 
the trial thereof without such testi- 
mony. I intend, upon such trial, to 
read in behalf of the defendant the 
testimony of the plaintiff to be taken 
before trial’ does not show that the 
examination of plaintiff is necessary 
within the rule. Naab v. Stewart, 
32 App. Div. 478, 480, 52 NYS 1094. 
(4) An affidavit for an order for the 
examination of defendant to enable 
plaintiff to frame his complaint gave 
the facts showing the nature of the 
action and averred that after the 
discovery sought the complaint will 
state appropriate allegations based 
upon such facts and that plaintiffs 
and their attorneys had endeavored 
to obtain information and evidence 
“of the details and particulars of the 
matter hereinbefore set forth’ and 
have not been able to procure or ob- 
tain either from defendant, and that 
the books and records of the other 
defendants were kept in another 
state. It was held that the affidavit 
did not show the materiality and 
necessity for the examination, be- 
cause the allegations were to be 
based upon such facts alleged by 
affiant and because there was no 
specification. of the kind of details 
and particulars required and it did 
not appear that plaintiffs had no 
other sufficient sources of knowledge. 
De Lacey v. Walcott, 59 N. Y. Super. 
137, 138 NYS. 800. (5) An affidavit 
for the examination of the chairman 
of defendant, a foreign corporation, 
to enable plaintiff to obtain facts to 
frame his complaint, is’ fatally de- 
fective, where it fails to aver that 
an application was made to the com- 
pany for the desired information, 
followed by a refusal to give it, or 
that there was an imperfect response 
to it. Sherman v. Beacon Constr. 
Co., 58 Hun 148, 11 NYS 369. 

{b] Affidavits held sufficient. — 
(1) In an action on a contract to 
pay plaintiff as a salary a percentage 
of the net profits of a business, an 
affidavit stating that defendant’s 
testimony was necessary to establish 
the profits actually made, and that 
the information was wholly within 
defendant’s possession, is sufficient 
to entitle plaintiff to an examination 
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ment of unnecessary facts will not vitiate an affi- 
davit otherwise sufficient.® 
is not necessary that the affidavit specify any par- 
ticular facts or circumstances as to which the ex- 
amination is wanted,’ but some cases regard this as 
necessary,® especially where the examination is 
sought before the complaint is served;® and it has 
been held that where more than one defendant is 
sought to be examined, the affidavit must state the 
facts which the applicant expects to prove by each.1° 

[§ 65] dd. Knowledge of Adverse Party and 
Want of Knowledge of Applicant. 


It has been held that it 


Except where 


of them before trial, although plain- 
tiff’s counsel qualified a statement 
of intention to read the testimony at 
the trial by making that depend on 
its being. of the character anticipated. 
Oppenheimer v. Van Raalte, 151 App. 
Div. 601, 186 NYS 197. (2) An affi- 
davit for the examination before trial 
of defendant is an action for an ac- 
counting as to books sold by defend- 
ant under a royalty contract is suffi- 
cient where it states that defendant’s 
testimony is material and necessary, 
that plaintiff expects to prove the 
number of books printed, the number 
sold, to whom sold, the amounts re- 
ceived therefor, the number of books 
on hand, and the amount of all 
charges against defendant, and the 
nature of the same, and that such 
facts are within the knowledge of 
defendant, but not within the knowl- 
edge of plaintiff, and that the testi- 
mony of defendant is taken for the 
purpose of being read on the trial of 
the action. Savage v. Neely, 8 App. 

Div. 316, 40 NYS 946. (38) An affix 
davit of plaintiff in an action upon 
a check, the defense to which was 
that the check was given for alleged 
gaming and other illegal considera- 
tions, stated that the check was giv- 
en_ by defendant in satisfaction of a 
balance found due plaintiff on a set- 
tlement of accounts between them 
and that defendant then took away 
with him plaintiff's memoranda by 
which such balance was ascertained. 
that there were no other means of 
ascertaining such balance, that there 
was a valid consideration for such 
check, and that defendant had spec- 
ial knowledge regarding certain facts 
of the case not possessed by any one 
else. It was held that these aver- 
ments sufficiently showed that the 
examination of defendant before trial 
was necessary to obtain evidence for 
plaintiff. Huntoon vy. Jerkowski, 13 
NYS’ 40. 

8. Fleuchtwanger v.  Dessar, 1 
Silv. Sup. (N..Y.) 1, 5 NYS 129, 17 
NYCivProe 119; Kirkland v. Moss, 
11 AbbNCas (N. Y.) 421; Evans v. 
Seaboard Air Line R. Co., 167 N. C. 
415, 416, 83+ SE 617 [quot Cyc]. 
See Grant v. Greene, 118 App. Div. 
850, 103 NYS 674 (holding affidavit 
sufficient as against objection that 
it stated conclusions instead of 
facts). 

4. Rosenbaum v. Rice, 36 Misc. 
410, 73 NYS 714; Beach v. New York, 
3 AbbNCas /(N. Y.) 113 [rev on other 
Sera Gen 14 Hun 79, 4 AbbNCas 

Sl. 

5. Rosenbaum v. Rice, 36 Misc. 
410, 73 NYS 714; Brown v. Bartlett, 


42 N,_B. 222 
Kent, 59 HowPr 


6,\__Miller | ‘v. 
(Na Say oaks 

7 \La Grave v. Herbert, 124’ App. 
Div. 912, 108 NYS 323; Cherbuliez v. 
Ey Aone, 123 App. Div. 814, 108 NYS 


21. 

8. Donaldson v. Brooklyn Heights 
R. Co.,. 119 App. Div. 513) 104 NYS 
178; Phoenix v. Dupuy, 7 Daly 238, 
2 AbbNCas (N. Y.) 146, 53 HowPr 
158; Elmore v.. Hyde, 2 AbbNCas 
(N. Y.) 129; Duffy v. Lynch, 36 
HowPr (N. Y.) 509. 

9. Duffy v. Lynch, 36 How. Pr. 509. 

10. Simmons v. Hazard, 65 Hun 
612, 20 NYS 508, 23 NYCivProe 15. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pige and note number, 
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the examination is sought to obtain information nec- 
essary to enable plaintiff properly to state the facts 
which constitute his cause of action or defense,1+ the 
application need not show that the applicant has no 
personal knowledge of the matter upon which dis- 
covery is sought or that he cannot obtain the de- 
sired information from other sources,'* although the 
order will be denied where it is obvious that such 
matters are within his knowledge,'* or where they 
are easily capable of determination without the ex- 
amination,!* or where he has made no effort to ac- 
The affidavit, however, 
must show that the facts are known to the adverse 
party,?® and as a general rule it should show that 
they are peculiarly within his knowledge,!’ although 
such an allegation may be omitted where the facts 
sought to be discovered are presumed to be witliin 
Deficiencies in the 
affidavit may be disregarded where, the affidavit of 
the adverse party clearly shows that he knows the 


quire any information.1® 


the knowledge of defendant.1® 


ll. Merritt v. Williamson, 27 App. 
Div.;.121, 560 NYS .113;,. DeLacy.v. 
Walcott, 59 N. Y. Super. 137, 13 NYS 
800; Elmes v. Duke, 39 Misc. 244, 
79 NYS 425; Pots v. Herman, 7 Misc. 
4, 27 NYS 330; Badger Brass Mfg. 


Co. v. Daly, 137 Wis. 601, 119 NW 
12. Richards v. Whiting, 127 App. 


Div. 208, 111 NYS 21; Palmer v. Dun- 
kirk Printing Co., 
Scherick v. Hess, 155 NYS 617; Ski- 
delsky v. Rosenbloom, 155 NYS 616; 
Gratz v. Parker, 137 Wis. 104, 118 
NW 637. And see Cahill v. Kur- 
scheedt, 30 Misc. 833, 834 mem, 61 
NYS 1100 mem (where the court said: 
“It seems to us that sections 870, 372, 
and 873 of the Code of Civil Pro- 
cedure were enacted especially to 
have a defendant testify in a plain- 
tiff’s behalf before trial, when the 
information sought for is wholly, 
only and solely known to him’). 
Contra Williams v. Folson, 52 Hun 
68, 5 NYS 211, 16 NYCivProc 429. 
See also supra § 57. 

13. White v. Improved Property 
Holding Co., 134 App. Div. 948 mem, 
118 NYS 1057; Matter of La Grave, 
132 App. Div. 108, 116 NYS 465; 
Richards v. Whiting, 127 App. Div. 
208, 111 NYS 21; Bandman vy. Jones, 
4 Silv. Sup. (N. Y.), 363, 7 NYS 577, 
17 NYCivProc 417; Cross v. National 
F. Ins. Co., 2 Silv. Sup. (N. Y.) 443, 
6 NYS 84, 17 NYCivProc 199; Con- 
nors v. Collier, 65 Mise. 169, 119 
NYS 513; Ferguson v. Bien, 49 Misc. 
450, 97 NYS 986; Van Rensselaer v. 
Chism, 167 NYS 2; Jennings v. Gun- 
nison, 126 NYS 582; Dyett v. Sey- 
mour, 13 NYCivProe 127; American 
Food Products Co. y. American Mill- 
ing Co., 151 Wis. 385, 188 NW 1123. 

[a] Rule applied.—In an action 
for libel where defendant has pleaded 
privilege, he is not entitled to exam- 
ine plaintiff as to the express malice 
which he anticipates plaintiff will en- 
deavor to prove in order to rebut 
the plea of privilege. Timmons v. 
National L. Assur. Co., 19 Man. 227. 

14.. Tanenbaum v. Lippmann, 89 
App. Div. 17, 85 NYS 122; Leary v. 
O’Brien, 33 Misc. 499, 68 NYS 908; 
Galligan v. August, 18 NYS 162; 
Waters v. Shayne. 10 NYS 772; Wal- 
lace v. Norvell, 17.8. C. L, 125. 

33 Misc. 


15. Leary v. O’Brien, 
499, 68 NYS 908. 
16. Greene v. Woods, 34 Iowa 573; 


Rappolt v. Baring, 139 App. Div. 132, 
123 NYS 795; Solar Baking Powder 
Co. v. Royal Baking Powder Co., 128 
App. Div. 550, 112 NYS 1013 (par- 
ticular officer of corporation should 
be named); Ryan v. Reagan, 46 App. 
Div. 590, 62 NYS 39; Hutchinson 
v. Lawrence, 29 Hun 450, 3 NYCiv 
Proc 98; Hart v. American Cotton 
Co., 41 Mise. 436, 84 NYS 1065; Elmes 
v. Duke, 39 Misc. 244, 79 NYS 425; 
Bagley v. Winslow, 34 Misc. 223, 69 
NYS.611; Esterson v. Whitman, 132 


x. 


166 NYS 881; | 
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ee. 


[§ 66] 


party.?° 


sufficient if an 


NYS 303; Tenney v. Maultner, 1 NY 
CivProc 64. 

[a] Sufficiency of affidavit. — A 
defendant's averring in his affidavit 
ealling on plaintiff to answer inter- 
rogatories that he verily believes 
that the subject of the interroga- 
tories or some of them is in the per- 
sonal knowledge of plaintiff is suffic- 
ient to entitle him to call on plain- 
tiff to answer the _ interrogatories 
material to the issues. Greene v. 
Woods, 34 Iowa 573. 
nae La.—Burke v. Flood, 5 Mart. 

Mass.—Davis v. Mills, 163 Mass. 
481, 40 NE 852; Wetherbee v. Win- 
chester, 128 Mass. 293; Sheren v. 
Lowell, 104 Mass. 24; Wilson v. Web- 
ber, 2 Gray 558. 
pag H.—State v. Farmer, 46 N. H. 

0. 

N. Y.—Continental Securities Co. v. 
Belmont, 147 App, Div. 118, 131 NYS 
713; Segschneider v. Waring Hat 
Mfg. Co., 134 App. Div. 217, 118 NYS 
1000; Vial v. Jackson, 73 App. Div. 
355, 76 NYS 668; Dreyfus v. Bern- 
hard, 31 App. Div. 628, 55 NYS 6; 
Fiske v. Smith, 9 App. Div. 208, 41 
NYS 176; Spero v, West Side Bank, 
57 Hun 688,,.10 NYS 897; Adams v. 
Cavanaugh, 37 Hun 232; New York 
City Fourth Nat. Bank v. Boynton, 
29 Hun 441; Chapin v. Thompson, 16 
Hun 53; Beach v. New York, 14 Hun 
79, 4 AbbNCas 236; Elmes v. Duke, 
39 Misc. 244, 79 NYS 425; Bird v. 
Kreiser, 7 Mise. 7387, 27 NYS _ 425; 
Thebaud v. Hume, 15 NYS 664; Man- 
hattan Electric-Light Co. v. Consoli- 
dated Tel., etc, Co. 13 NYS 353; 
Hirschsprung v. Boe, 8 NYSt 349; 
Jenkins v. Putnam, 6 NYSt 425 [app 


dism 106 N. Y. 272, 13. NE 613]; 
Sanger v. Seymour, 4 NYSt 449; 
Schepmoes v. Bousson, 1 AbbNCas 


(N. Y.) 481, 52 HowPr 491. 

Ont.—Townsend v, Northern Crown 
Bank, 19 Ont. L. 489, 14 OntWR 727. 

[a]. Directors of corporations.— 
In order to authorize an examination 
of directors of a corporation in an 
action by a stockholder before issue 
joined, the affidavit must show that 
the information sought is peculiarly 
within the knowledge of such direc- 
tors, and is not accessible to plain- 
tiff in any other manner, and must 
set forth a demand on such directors 
for the information. Elmes vy. Duke, 
39 Mise. 244,79 NYS 425, 

18. Talbot v. Doran, etc., Co., 16 
Daly 174, 9 NYS 478, 18. NYCivProc 
304 [app dism 121 N. Y. 706 mem, 
24 NE 1100 mem] (where a customer 
sought to examine a stock broker as 
to the execution by the latter of or- 
ders for the customer’s account). 

19. Peterson v. Fowler, 143 App. 
Div. 282, 128 NYS, 505. a 

20. Matter of Nolan, 70 Hun 536, 
24 NYS 238; Davis v. Stanford, 37 
Hun (N. Y.) 531; Turck v. Chisholm, 
53 Misc. 110, 103 NYS 1095; Wallace 


[18 C.J3.] 1095 


facts sought to be discovered.1® 
Effect of denial. 
sought to be examined that he can give the infor- 
mation sought is not sufficient to defeat an order 
for the examination of the party.2° 
Intent to Use Evidence on Trial. Ex- 
cept where the purpose of the application is to ob- 
tain facts necessary to enable the applicant to frame 
his pleadings,”* the only legitimate purpose of tak- 
ing the testimony of one’s adversary before trial is 
to use it as evidence on the trial,?2 or as other- 
wise expressed to establish the case of the moving 
Hence the application must show that the 
appheant intends to use the testimony on the 
trial,?* and that the evidence will be admissible.?° 
If the affidavit fails to show such facts the order 
for examination may be vacated.2¢ 
however, need not be expressly stated,2? but it is 


The sworn denial of the party 


Such intention, 


inference to that effect is neces- 


sarily to be drawn from the facts alleged,?* and 


v. Reinhart, 11 Mise. (N. Y.) 519, 
32 NYS 740. But see Maitland vy. 
Central Gas, etc., Co., 18 Misc. (N. Y.) 
324, 34 NYS 464 (holding that an 
order for the examination of a party 
in order to ascertain what goods he 
had manufactured during a _ given 
time should be vacated where the 
party sought to be examined denies 
positively that he had manufactured 
any, goods during the time referred 


oO). 

[a] The affidavit of an attorney 
for nonresidents that his clients are 
not familiar with the facts relating 
to matters concerning which their 
‘examination is sought is not suffic- 
ient ground for vacating an order 


for their examination. Wolf v. 
Union Waxed, ete, Paper Co., 148 
App. Div. 623, 183 (NYS 239, 


21. Brisbane v .Brisbane, 20 Hun 
(N. Y.) 48. See also supra § 58. 

22. Tyson v. Farm, ete., Sav., etc., 
Assoc., 156 Mo. 588, 57 SW 740. , 

23. Tyson v. Farm, etc., Sav., ete., 
A’ssoc.,, 156. Mo. 588,, 57..SW 740: 
TaENnere Ins. Co. v. Wood, 118 NYS 

24. Jenkins v. Putnam, 106 N. Y. 
272, 12 NE 618; Williams v. Folsom, 
52 Hun 68, 5 NYS 211, 16 NYCiv 
Proc 429; Spero v. West Side Bank, 
3 Silv. Sup. 558, 7 NYS 546; Gilbert v. 
Third Ave. R. Co., 49 N.Y. Super. 
129 [app dism 97 N. Y. 633 mem]; 
Dart v. Laimbeer, 47 N. Y. Super. 
490; Continental Securities Co. v. 
Belmont, 147 App. Div. 118, 131 NYS 
713; Tuthill v. Schinasi, 141 App. Div. 
520, 126 NYS 409; Lawson vy. Hotch- 
kiss, 140 App. Div. 297, 125 NYS 261; 
Hagerty v, Pinelawn Cemetery, 138 
App. Div. 905 mem, 122 NYS 843; 
Bock v. Bock, 130 App. Div. 229, 114 
NYS 478; Whitney v. Rudd 100 App. 
Div. 492, 91 NYS 429; Ketcham, vy. 
Rowland, 71 Misc. 439, 128 NYS 695; 
Woodhull v. Washburn, 16 NYS 78; 
Russ v. Campbell, 1 NYCivProc 41; 
Knowlton v. Bannigan, 11 AbbNCas 
ant Y¥,)  419,, 2°) McCartyCiyProc 
313. 

25. Continental Securities Co. v. 
Belmont, 147 App. Div. 118, 131 NYS 
713; Rogers v. Adler, 137 App. Div. 
197, 121 NYS 941. 

26. Jenkins vy. Putnam, 106 N. Y. 
272, 12 NE 613. 

27. McCormack vy. Coddington, 98 
App. Div. 13,.90 NYS 218; St. Clair 
Paper Mfg. Co. v. Brown, 16 App. 
Div. 317, 44 NYS 625; Fogg v. Fisk, 
30 Hun (N. Y.) 61; Ehrich v. Winter, 
52 Misc. 641, 103 NYS 1023; Rosen- 
baum v. Rice, 36 Misc. 410, 73 NYS 
714: Green v.- Middlesex R. Co., 
Misc. 478, 32 NYS 177, 24 NYCivProc 
272, 1 NYAnnCas 167 [aff 90 Hun 607 
mem, 35 NYS 1107]; Ridert v. Blum- 
enkrohn, 1 Misc. 7, 20 NYS 614; Van 
Ray v. Harriot, 66 HowPr (N. Y.) 


69. 
as. St. Clair Paper Mfg.. Co. v. 
Brown, 16 App. Div. 317, 44 NYS 
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the fact that the party in his affidavit on which the 
order for sueh an examination was made incidentally 
refers to obtaining admissions to enable him to pre- 
pare for trial or to prepare a bill of particulars 
does not necessarily qualify the substantial and 
legitimate purpose to use the deposition on the 
trial, if the application seems by the affidavit to 
have been founded thereupon.”® 

[§ 67] ff. Grounds for Asking Examination be- 
fore Trial. The application must show special cir- 
cumstances making it important to take the testi- 
mony of such adversary before instead of at the 
trial,8° or according to some cases that there is rea- 
son to apprehend that the adverse party will not be 
present at the trial,°! although this latter ground 
alone is not sufficient.s2 The application will be de- 
nied where it shows no reason for believing that the 
facts may not be proved as well at the trial as 
by taking the testimony before the trial.** An atffi- 
davit is sufficient, however, where it shows that the 
knowledge of facts which ean be obtained only by 
the examination of the opposite party is essential to 
enable plaintiff to proceed with the prosecution of 
the aetion.®* 

[§ 68] gg. Names and Residences of Parties to 
Action, In some jurisdictions the application must 
state the names and residences of all the parties to 
the action,®> and the names and residences or office 


addresses of the attorneys who have appeared.®® It. 


must also state the name and residence of the per- 
son to be examined,*’ or, if it is unknown, that an 


625; Van Ray vy. Harriot, 66 HowPr|R. Co., 
(N. ¥.). 269. 
29. Oppenheimer v. Van Raalte, [a] : Bhus “'(1) 
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9 NYCivProc 304; Miller v. 
Kent, 59 HowPr Nn 321. 
n 
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attempt to ascertain it was made without success ;°° 
a mere allegation that such residence is unknown 
to the applicant is not sufficient.%® 

[§ 69] hh. Name of Officer of Corporation 
Whose Examination Is Asked. If the party to be 
examined is a corporation, the affidavit must state 
the name of an officer thereof whose examination 
is desired.*° Describing the president of a corpora- 
tion as an individual instead of in his official ca- 
pacity is a mere irregularity which will be disre- 
garded.*1 

{[§ 70] ii. Stating Facts on Information and 
Belief. An affidavit for the examination of a party 
before trial made on information and belief is not 
sufficient where the examination is sought for the 
purpose of enabling plaintiff to frame his com- 
plaint,*? at least where the sources of information in 
regard to the belief are not fully set out.4? Where, 
however, the examination is for the purpose of ob- 
taining evidence for use at the trial, an affidavit 
based on information and belief is sufficient 44 where 
the sources of information and grounds of belief are 
stated,*® especially where a fiduciary relation exists 
between the parties,*® or where the knowledge as 
to which he fails is of a fact peculiarly within the 
knowledge of the parties whom he seeks to examine.*? 
But the source of the information and the grounds 
of belief must be given or the affidavit will be fatally 
defective ;*8 and when the affidavit is made solely on 
information and belief it must, in addition to giv- 
ing the source of information, state reasons why an 


Co., 165 App. Div. 895, 149 NYS 618; 
; ‘ Herzig v. Washington F. Ins. Co.,, 
examination 


151 App. Div. 601, 136 NYS 197; Ball 
vy. Evening Post Pub. Co., 12 NYCiv 


Proc 4. 
30. Jenkins v. Putnam, 106 N. Y. 
272, 12 NE 618; Louda v. Revillon, 


99 App. Div. 431, 91 NYS 194; Mc- 
Guire v. McGuire, 65 App. Div. 74, 
72 NYS 490; Williams v, Folsom, 52 
Hun 68, 5 NYS 211, 16 NYCivProc 
429; Spero v. West Side Bank, 3 Silv. 
Sup. 558, 7 NYS 546; Chaskel v. Met- 
ropolitan El. R. Co., 2 Silv. Sup. 36, 
6 NYS 369; Blocker v. Guild, 15 
Daly 348, 7 NYS 651; Woodhull v. 
Washburn, 16 NYS 78; Blennerhasset 
v. Stephens, 12 NYS 602; Tinsley v. 
Toronto R. Co., 10 OntWR 40. 

fa] A mere allegation that it is 
necessary to examine defendant be- 
fore trial without stating the facts 
on which such allegation is based is 


insufficient. Woodhull vy. Washburn, 
16 NYS 78. 
31. Williams v. Folsom, 52 Hun 


(N. Y.) 68, 5 NYS 211, 16 NYCivProc 
429; Chaskel v. Metropolitan El. R. 
Co., 3_Silv.’Sup. (N.-Y.): 86,6 NYS 
369. But see Hay v. Zeiger, 30 Misc. 
35, 61 NYS 647 [rev on other grounds 
50 App. Div. 462, 64 NYS 202] (hold- 
ing that a statute, which requires it 
to be shown that the person to be 
examined by the adverse party be- 
fore trial will not be able to attend 
the trial, does not apply to the exam- 
ination of a party, but only to wit- 
nesses, and it is sufficient to show 
that his testimony is material and 
necessary to the party seeking his 
examination). See also supra § 57. 

32. Segschneider v. Waring Hat 
ect Co., 184 App. Div. 217, 118 NYS 


33. Weeks v. Whitney. 146 App. 
Div. 621, 131 NYS 408; Williams v. 
Folsom, 54 Hun 308, 7 NYS 568; 
Spero v. West-Side Bank, 3 Silv. Sup. 
558, 7 NYS 546; Blocker v. Guild, 15 
Daly 348, 7 NYS 651. 

34. Tanenbaum v. Lippmann, 89 
App. Div. 17, 85 NYS 122; Dyett v. 
Seymour, 50 Hun 278, 2 NYS 841; 
Judah v. Lane, 14 Daly 308, 12 NYSt 
181; Frothingham vy. Broadway, etc., 


should be granted on an application 
showing that a broker withholds the 
fullest information from his custom- 
er in relation to property alleged to 
have been bought or sold. Miller v. 
Kent, 21 Hun 617 mem, 59 HowPr 
821. (2) So where the affidavit on 
which an order for the examination 
of defendants in an action to enable 
plaintiffs to frame their complaint 
alleged that plaintiffs were ignorant 
of all the details in reference to the 
transactions complained of, and of 
the particular share and interest 
therein taken by each of the defend- 
ants, and these facts were necessary 
to a proper statement of the cause 
of action foreshadowed in the_affi- 
davit, it was held that the affidavit 
sufficiently showed that an examina- 
tion of defendants and their books 
was necessary. Frothingham _ yv. 
bdo ete., R. Co., 9 NYCivProc 


35. Simmons y. Hazard, 65 Hun 
612, 20 NYS 508, 23 NYCivProc 15; 
Dunham v. Mercantile Mut. Ins. Co., 
44 N. Y. Super. 387, 6 AbbNCas 70, 56 
HowPr 240; Matter of Cohen, 53 
Misc, 400, 104 NYS 1027; Ball v. Eve- 
ning Post Pub. Co., 12 NYCivProc 4. 

36. Depierris v. Slaven, 74 Hun 
628, 26 NYS 970; Van Roy_v. Har- 
riott, 30° Hun -CN. “Y.) (7; “Beach ‘v. 
New York, 14 Hun (N. Y.) 79, 4 Abb 
NCas 236; Dennis v. Tebbetts, 29 
Mise. 600, 61 NYS 503. 

[a] Beference to pleadings.—An 
affidavit is not insufficient because it 
does not contain the names and ad- 
dresses of the attorneys, where it 
refers to the pleadings which are 
verified and contain such information. 
Kessler vy. Eastern Zine Refining Co., 
167_NYS 582. 

37. Dennis v. Tebbetts, 29 Misc. 
600, 61 NYS 503. 

38. Simmons y. Hazard, 65 Hun 
612, 20 NYS 508, 23 NYCivProc 15; 
Dennis v. Tebbetts, 29 Misc. 600, 61 
NYS 503. 

39. Simmons vy. Hazard, 65 Hun 
612, 20 NYS 508, 28 NYCivProc 15. 

40. Cohn v. Standard Mail Order 


144 App. Div. 174, 128 NYS 988; Turk 
v. Koehler, 144 App. Div. 53,128 NYS 
809; Donaldson v. Brooklyn Heights 
R. Co., 119’ App. Div. 513, 104 NYS 
178; Williams v. Western Union Tel. 
Co., 47 N. Y. Super. 380, 1 NYCivProc 
294; Jukes v, Winnipeg, etc., R. Co., 
5 Man. 14. ~ 

41. American Food Products Co. 
v. American Milling Co., 151 ‘Wis. 
385, 138 NW 1123. 

42. Whitley v. Speed, 156 NYS 973. 

43. Boskowitz v. Sulzbacher, 121 
App. Div. 878, 106 NYS 865. 

44. Whitley v. Speed, 171 App. 
Div. 102, 156 NYS 973. 

45. Leach v. Haight, 34 App. Div. 
522, 54 NYS. 550. 


46. Whitley v. Speed, 171 App. 
Div. 102, 156 NYS 973. 
47. Kornbluth v. Isaacs, 149 App. 


Div. 108, 183 NYS 737; Rosenbaum 
v. Rice, 36 Misc. 410, 73 NYS 714. 

48. Hutchinson v. McCaddon, 157 
App. Div. 228, 141 NYS 809; Mitchell 
v. Central Mines Dev. Co., 124 App. 
Div. 325, 108 NYS 953; Boskowitz v. 
Ulmann, 121 App. Div. 888, 106 NYS 
871; Boskowitz v. Ulmann, 121 App. 
Div. 887, 106 NYS 870; Boskowitz v. 
Sulzbacher; 121 App. Div. 886, 106 
NYS 872; Boskowitz v. Sulzbacher, 
121 App. Div. 878, 106 NYS 865; Jim- 
jinez v. Ward, 21 App. Div. 387, 47 
NYS 557; Cook v. New Amsterdam 
Real Est. Assoc., 85 Hun 417, 32 NYS 
888; Matter of Van Nostrand, 78 Hun 
351, 29 NYS 112; Hale v.: Rogers, 
22 Hun 19; Koehler v. Sewards, 5 
Silv. Sup. 425, 8 NYS 504; Van Riper 
v. Ray, 87 Misc. 445, 150 NYS 947; 
Simmonds v. Hudson, 4 AbbNCas 
247 note; Tilton’ v. U.S. 
. Oe AbbNCas (N. Y.) 
348, 52 HowPr 179. But see Froth- 
ingham v. Broadway, etc., R. Co., 9 
NYCivProc 304 (holding the failure 
to state grounds of belief not a ju- 
One eas defect). See also Affida- 
vits h 

[a] Insufficient statement.—An 
order for examination was unauthor- 
ized where it was based on an af- 
fidavit which merely stated that the 
grounds for belief were conversa- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 70-72] 


affidavit is not made by the informant,‘® although 
this rule does not apply where the statements of 
the informer are not the sole source of affiant’s: be- 
An affidavit on information and belief is not 
sufficient that shows no knowledge derived from any 
person having knowledge.°t Where it may be fairly 
inferred from the affidavit that, by following up the 
information on which the facts of the affidavit were 
based, affiant could have secured the desired in- 
formation, the application should be denied.®? Mere 
allegations on information and belief contained in 
the petition are not proved by the verification of the 
petition so as to authorize an order for discovery.** 
Where the necessary allegations of the affidavit are 
on knowledge or information derived from the ad- 
verse party it is not ground for a refusal to grant 
that there are surplus allegations on information 


lief.5° 


and belief.54 


[§ 71] 


(3) By Whom Affidavit.Made. The affi- 
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[§ 72] e. 
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application is made, whenever practicable,°> but it 
may be made by his attorney ** or agent,5? or even 
by a third person,’ in which event it must state 
sufficient reasons why the affidavit is not made by 
the party himself,5® and show that the facts were 
within the personal knowledge of the affiant,°° or, 
if made on information and belief, it must show the 
sources of the information and grounds of belief.%4 
The Order—(1) In General. 
amination of a party before trial is not as of 
course to be limited to an affirmative cause of 
action or an affirmative defense set forth in fayor 
of the party in whose behalf the application is 
made,°* although the court in its discretion may go 
limit it.°° Where the examination is for the pur- 
pose of obtaining evidence to be used on the trial, 
the order should limit the examination to matters 
that must be proved by the party making the appli- 
cation at the trial of the action,°4 and it has been 


The ex- 


davit should be made by the party in whose behalf ! held that an examination not thus limited will not 


tions and correspondence, the specific 
contents of which were not disclosed. 
Van Riper v. Ray, 87 Misc. 445, 150 
NYS 947. 

49. Treadwell ae eee fl App. 

iv, 425, 84 NYS ; Orne vy. Gr f 
TONS. Div. 404, 77 NYS 475; Good- 
year’s India. Rubber Glove Mfg. Co. 
y. Gorham, 83 Hun 342, 31 NYS 965, 
Matter of Bronson, 78 Hun 351, 29 
NYS 112; In re Darling, 31 Misc. 543, 
64 NYS 793, 7 NYAnnCas 452; New 
York Press Club v. Loyd, 12 Misc. 
210, 34 NYS 24; Husson v. Fox, 15 
G6. | Mads vy. Southern Tier Ma- 
sonic Relief Assoc., 119 App. Div. 


4 NYS 523. i, 
epi. Tanenbaum. v. cing 54 
iv. 188, 6 : 
a Peanaktaait v. Lindheim, 54 


Div. 188, 66 NYS 375. 


App. i 
 Goodyear’s India Rubber Glove 
Mee Co. R aorhanl, 83 Hun 342, 31 
65. ‘ 
Nea *Patehfora v. Paine, 24 App. 
Div. 140, 48 NYS 783. 


. Treadwell v. Greene, 87 App. 
pie 425, 84 NYS 557; Doyle v. Kim- 
ball, 23 Misc. 431, 52 NYS 195! : 

56. Young v. McLemore, 3 A 
295; Reed v. Smith, 122 App. Div. 795, 
107 NYS 893; Treadwell v. Greene, 87 
App. Div. 425, 84 NYS 557; eS 
Age, etc. V. Pryibil, 18 Misc. 561, 4 
NYS 697; Corbett v. De Comeau, 4 
AbbNCas PE bal tai aa Lane 

illi 2 yDi 3 
v. Williams, i Sener 


. Hanson v. Marcus, : 
318. 40 NYS 951; Cross v. National 
F. Ins. Co., 2 Silv. Sup. 443, 6 NYS 


YCivProe 199. 
i youne v. McLemore, 8 Ala. 
295; Corbett v. De Comeau, 4 AbbN 
Cas 252, 54 HowPr 506 [rev on other 
grounds 44 N. Y. Super. 806]. 

Wolff v. Kaufman, 65 App. 
Simmons. v. 


App. Div. 29, 72 NYS 500. (2) But 
where an application to examine a 
witness before trial was based on af- 
fidavits made by defendant’s attor- 
ney, who had actual knowledge of the 
facts of which he made positive aver- 
ment, and the sources of his infor- 
mation and the grounds of his be- 
lief as to facts alleged on infor- 
mation and belief were set forth, 
and it appeared that defendant at 
the time of the application was in a 
foreign country, the application was 
not objectionable because the affida- 
vits were not made by the defend- 
ant. Treadwell v. Greene, 87 App. 
Div. 425, 84 NYS 557. 


\ : - 
‘ 


60. Orne v. Greene, 
404, 77 NYS 475; Goodyear’s India 
Rubber Glove Mfg. Co. v. Gorham, 
83 Hun 342, 81 NYS 965; Simmons 
v. Hazard, 58 Hun 119, 11 NYS 511; 
Eseharen Bank v. Murphy, 18 NYS 


[a] Insufficient affidavit.—Where 
the affidavit is by the moving par- 
ty’s attorney, and the only excuse 
given why such party did not make 
the affidavit is that he was without 
the state, and, while the affidavit 
states that all the allegations are 
within the personal knowledge of 
the attorney, the matters set up in 
the affidavit as to personal transac- 
tions between the moving party and 
others show that the attorney could 
not have had personal knowledge of 
such matters, the application is prop- 
erly denied. Orne v. Greene, 74 App. 
Div. 404. 77 NYS 475. 

61. Simmons v. Hazard, 
612, 20 NYS 508, 23 NYCivProc 15. 
See also supra § 70. 

62. Herbage v, Utica, 109 N. Y. 
81, 16 NE 62; Terry v. Ross Heater, 
etc., Co., 180 App. Div. 714, 167 NYS 
747: Berg v. William Horne Co., 146 
App. Div. 412, 1381 NYS 262; Alden 
v.. O’Brien, 138 App. Div. 249, 122 
NYS 910; Schweinburg v. Altman, 131 
App. Div. 795, 116 NYS 318; Kastner 
v. Kastner, 53 App. Div. 293, 65 NYS 
756; Harrold v. New York El. R. Co., 
21 Hun (N. Y.) 268 (holding that the 
court has no greater or different pow- 
er to limit the extent of such exami- 
nation than it has to limit the exami- 
nation of any witness upon. the 
trial); Bradbury v. Gibbons, 97 Misc. 
460, 161 NYS 685; Rosenbaum v. 
Rice, 86, Misc. 410, 73 NYS 714. 

{a] Thus plaintiff in a personal 
injury action is entitled to examine 
defendant before trial to obtain evi- 
dence in support of the cause of ac- 
tion and to avoid a defense that the 
work at which the injury occurred 
was carried out by an independent 
contractor, and the examination 
should not be limited to a single 
question as to what work was being 
done at the time. Berg v, William 


65 Hun 


Horne Co., 146 App. Div. 412, 131 
NYS 262. : 
63. Herbage v. Utica, 109 N. Y. 


81, 16 NE 62; Terry v. Ross Heater, 
eat Co., 180 App. Div. 714, 167 NYS 


64. Tyler v. Twin City Power Co., 
179 App. Div. 652, 167 NYS 37; Good- 
win v. Mirror Films, 175 App. Div. 
432, 161 NYS 1046; Weber v, Colum- 
bia Amusement Co., 154 App. Div. 
881 mem, 138 NYS 878; Nillson v. 
Lawrence, 140 App. Div. 898, 125 NYS 


261;, Skolny_ v. Richter, 132 App. 
Div. 680, 117_ NYS 297; Kinsella v. 
Second Ave. R. Co., 61 N. Y. Super. 


454, 19 NYS 188; Goldsmith v. Le- 
vine, 89 Misc. 458, 152 NYS 195; 
Hicks v. Rosenbaum, 156 NYS 967; 


74 App. Div. | 


Wallenstein v, Desser, 134 N : 
Nelson Co. v. Cahill,’ 131 NYS Be: 
Roberts v. Leary, 130 NYS 156; Gott- 
diener v. Grossman, 127 NYS 483; 
at v. Crawford, 8 OntwR 


[a] Tllustrations.—(1) Where, in 
an action for the agreed price of 
work in defendant’s residence and for 
extra work, the complaint alleged ex- 
cuses for noncompletion of the work 
in the time specified and the nonob- 
taining of a certificate from the board 
of fire underwriters, and the answer 
contained a general denial and 
averred the incompleteness of the 
work, defective work, and expenses 
in housing defendant’s family be- 
cause of the bad work, an order 
for the examination of defendant be- 
fore trial must be limited to an ex- 
amination merely as to the items of 
extra work, the delay in the com- 
pletion of the contract, the nonob- 
taining of the certificate of the board 
of fire underwriters, the complete- 
ness of the work and its workman- 
like character, and want of defects 
therein. Roberts v. Leary, 130 NYS 
156. (2) In an action to recover dam- 
ages for personal injuries caused by 
the negligence of defendant’s serv- 
ants in driving a horse cart against 
plaintiff, an order for the examina- 
tion of plaintiff before trial in unlim- 
ited terms should have been confined 
to questions as to the time when the 
accident occurred and the place of 
residence of plaintiff at the time. 
Kinsella v. Second Ave. R. Co., 61 
N.Y. Super 454, 19 NYS 188. 

[b] Where the affidavit shows the 
necessity of an examination concern- 
ing but one of several issues the or- 
der should limit the examinaticn to 
the. single issue involved. Marjori 
ve ee reap yy, 56 Misc. 435, 107 NYS 


[c] As to damages of adverse 
party.— “While it is within the juris- 
diction and authority of the court to 
order a general_examination, discre- 
tion to order an examination of an 
adverse party with respect to his 
damages is not ordinarily exercised, 
and is never exercised without evi- 
dence tending to show that the ex- 
amination will probably disclose evi- 
dence, which might not be available 
on the trial, tending to limit or mini- 
mize the recovery of damages; and 
the reason for this rule is that the 
burden of proving damages will rest 
on the adverse party, and in the case 
at bar neither the nature of the is- 
sues nor the affidavits on which the 
order was granted show sufficient 
ground for giving the defendant, at 
this time, an examination which 
would be in effect a cross-examina- 
tion of the plaintiff in advance with 
respect to its affirmative case,” 
Rochester Constr. Co. v. Dobbie Fdy., 
etc., Co., 145 NYS 930, 933. 
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ordinarily be granted.®> It has been held that the 
court should specify the subjects concerning which 
the examination is to be had when the testimony 
is to be taken before a referee,°® but that the 
scope of an examination before trial should not 
be limited where the testimony is taken before 
a judge.*7 The order, however, should not so 
limit the examination as to prevent the true state 
of affairs from being brought out in a thorough 
manner.*® The order should not permit examina- 
tion into immaterial matters,®® or matters which 
belong exclusively to the adversary’s case.7° The 
order should be modified when it is too broad; 
where it includes objectionable matter’? or un- 
authorized directions;** where it specifies no 
object for the examination;’* or where it does 
not conform to the one directed to be pre- 
pared.’® An order for the examination of a corpo- 
ration must in terms direct the examination of the 
corporation *° by a specified officer or agent,’” and an 
order directing the examination of a named person, 
as an officer or agent of the corporation, instead of 
the examination of the corporate party by such of- 
ficer or agent, is incorrect in form.’?§ The _ pro- 
priety of the order is confessed by the appearance 
of the party from time to time before the referee 
in pursuance thereof.’® It is irregular to include 


65. Ketcham v. Rowland, 71 Misc. 
439, 128 NYS 695. 


66. Palmer v. Dunkirk Printing 75. 
Co., 166 NYS 881. 236, 155 NYS 577. 
67. Fatman v. Fatman, 18 NYS 76. 


847, 22 NYCivProc 149 [app dism 133 
N. Y. 674 mem, 31 NE 625 mem]. 
68. Malcom v. Gibson, 119 App. 
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74, Seagrist v. Reid, 171 App. Div. 
755, 157 NYS 979. ? 
Brandler v. Ludewig, 92 Misc. 


Verdi v. Nocenti Co., 177 App. 
Div. 489, 164 NYS 236. 
77. Carples v. John Deere Wagon 


[§§ 72-73 


in a single order a provision for the examination 
of a party to the action before trial and one for 
the examination of a person not a party.%° 

Vacation of order. An order for examination may 
for cause be vacated on motion,®! but the right to 
move for a vacation of the order may be waived,®? 
and an order cannot be vacated while an order stay- 
ing all proceedings pending the examination is in 
force.8* A motion to vacate cannot be renewed with 
out leave of court.84 The order may be vacated 
where the motion to vacate is accompanied by an 
affidavit which gives all the information required.®® 
Where the statute fixes the time at which the order 
must direct service thereof, an order which directs 
service at a different time without reciting cireum- 
stances showing that a different time of service is 
necessary will be vacated.8* An order for examina- 
tion before trial should not be vacated in toto be- 
cause it is irregular 7 or too broad,’* but the proper 
remedy is to move to limit it in its scope,®® although 
where the court has no power to modify it the en- 
tire order will be vacated.%° 

_[§ 73] (2) Notice of Order. In some jurisdic- 
tions notice of the order for examination must be 
given to all of the adverse parties,®! and in other 
jurisdictions notice of the order must be given to 
the party whose examination is ordered,®2 and no- 


right to vacate the order. Schwein- 

burg v. Altman, 131 A i 

116 NYS 318. On eek 
{b! A party who avoids service 

of an order for his examination may 

not move to vacate it. Dudley v. 

arg Pub. Co., 58 Hun 181, 11 ‘NYS 


Diy. 881, 104 NYS 753; Century Hold- 
ing Co. v. Ebling Brewing Co., 152 
NYS 630. 

[a] Thus in an action for goods 
sold and delivered, it is ¢érror to 
limit the scope of defendant’s ex- 
amination before trial to the sole 
question of a delivery of the goods, 
and exclude examinations as to the 
sale and promise to pay for them. 
Browning v, O’Brien, 137 NYS 697. 

69. Jacobs v. Mexican Sugar Re- 
fining Co., 112 App. Div. 655, 98 NYS 
541; Matter of Sands, 112 App. Div. 
649, 98 NYS 459. 

70. Peo. v. Natural Carbonic Gas 
Co., 140 App. Div. 802, 125 NYS 610; 
Rochester Constr. Co. v. Dobbie Fdy., 
ete., Co.,.145 NYS 930. See also su- 
pra note 64; and § 57. 

71. Tyler v. Twin City Power Co., 
179 App. Div. 652, 167 NYS 387; Good- 
win v. Mirror Films, 175 App. Div. 
432, 161 NYS 1046; Weber v. Colum- 
bia Amusement Co., 154 App. Div. 881 
mem, 1388 NYS 878; Goldsmith v. Le- 
vine, 89 Mise. 458, 152 NYS 195; 
Rochester Constr. Co. v. Dobbie Fdy., 
etc., Co., 145 NYS 930; Wallenstein v. 
Desser, 134 NYS 626. 

72.. Block v. Pross, 180 App. Div. 
73, 167 NYS 1; Knickerbocker Trust 
Co. v. Schroeder, 125 App. Div. 917, 
109 NYS 1024; Matter of Sands, 112 
App. Div. 649, 98 NYS 459; Smith v. 
Smith, 76 Misc. 254, 134 NYS 901; 
Cooley v. Curran, 54 Mise. 572, 104 
NYS 751. 

73. Matter of Sands, 112 App. Div. 
649, 98 NYS 459. 

[a] Thus an order for discovery 
to enable plaintiff to file a complaint, 
directing a witness to answer ques- 
tions in writing, and verify the same 
before a notary public, and then file 
the answers with the clerk of the 
court, and serve a cop¥ on the appli- 
ecant’s attorney, was erroneous, and 
should be so modified as to require 
the witness to appear before the 
court at special term, or before a 
referee at a time and place specified, 
to answer the questions. Matter of 
Sands, 112 App. Div. 649, 98 NYS 459. 


Co., 168 App. Div. 885, 152 NYS 434; 
Cohn v. Standard Mail Order Co., 165 
App. Div. 895, 149 NYS 618; Turk v. 
Koehler, 144 App. Div. 53, 128 NYS 
809; Jacobs v. Mexican Sugar _ Re- 
fining Co., 112 App. Div. 657, 98 NYS 
542: Carples v. John Deere Wagon 
, 152 NYS 434. 

[a] In an action on a contract 
made with a corporation the court 
should limit the examination to the 
officer with whom the contract was 
made. Chapman v. Read, 149 App. 
Div. 52, 183 NYS 625. 

78. Verdi v. Nocenti Co., 177 App. 
Div. 489, 164 NYS 236; Palumbo v. 
L’Araldo Italiano Pub. Co., 150 App. 
Div. 221, 1384 NYS 655. 

79. Langerman v. McAdam, 6 
Misc. 874, 26 NYS 755. i 

80. Chartered Bank v. North River 
ae Co., 136 App. Div. 646, 121 NYS 
399. 

81. Matter of Schlotterer, 105 App. 
Div. 115, 98 NYS 895; McGuire v. 
McGuire, 65 App. Div. 74, 72 NYS 
490; Williams v. Western Union Tel. 
Co., 47 N. Y. Super. 380, 1 NYCivProc 
294; Berger v. Herbert, 81 Misc. 360, 
142 NYS 2 (at special term); Rosen- 
baum v. Rice, 36 Misc. 410, 73 NYS 
714; Hamilton v. Hudson, 2 NYS 146; 
Beebe v. Richardson, 2 McCartyCiv 
Proe’CN:! Yi) [319% 

[a] Substitution of plaintiff. — 
Where an action is brought by plain- 
tiff for his own benefit and for the 
benefit of all others similarly situ- 
ated and one of such others is sub- 
stituted as plaintiff, an order for 
the examination of a party before 
trial should not be vacated because 
of the discontinuance of the action 
as to the original plaintiff. Leigh- 
ton v. New York R. Co., 169 App. Div. 
553, 155 NYS 444. 

82. Schoenberg v. Loftus, 85 NYS 
1117 (waiver by submitting to exam- 
ination). 

{a] Stipulation.— Where defend- 
ant, having twice requested an ad- 
journment of his examination before 
trial, stipulates in writing “that the 
said examination shall take place” 
on a designated day, he waives the 


83. Dennis v. New York Stock 
ete., Co., 144 App. Div. 585, 129 NYS 
84. Sheehan v. Carvalho, 12 App. 
Div. 430, 42 NYS 222: Flynn a, 
osener 93 Mise. 284, 157 NYS 931. 
0 erger v. Herbert, isc. 
360, 142 NYS 2. tr Mise 
{a] Thus where plaintiff in an 
action for breach of marriage prom- 
ise, in which the defense was a gen- 
eral denial and release, obtained an 
order for the examination of defend- 
ant as to his marriage with another 
and as to his financial means, a mo- 
tion of defendant to vacate the order, 
accompanied by an affidavit in which 
he admitted that he was married to 
another at the time of the alleged 
promise to marry plaintiff, should 
be granted, since the affidavit gives 
all the information required by plain- 
tiff as to the former marriage, and 
inquiry into his financial condition 
cannot be made while the giving of 
the release is undenied. Berger v. 
Herbert, 81 Mise. 360, 142 NYS 2. 

86. Miller v. Nevins, 115 App. 
Div. 139, 100 NYS 703. 

87. Kram v. Jewish World Pub. 
Co., 176 App. Div. 840, 163 NYS 261. 

88. Anderson v. Lisman, 180 App. 
Div. 134, 114 NYS 348; Solar Baking 
Powder Co. v. Royal Baking Powder 
Co.,. 128 App. Div. 550, 112 NYS 1013; 
Cohen v. Hecht, 128 App. Div. 511, 
112 NYS 809. 

89. Anderson v. Lisman, 130 App. 
Div. 134, 114 NYS 348; Solar Baking 
Powder Co. v. Royal Baking Powder 
Co., 128 App. Div. 550, 112 NYS 1013; 
Cohen _v. Hecht, 128 App. Div. 511, 
112 NYS 809. 

90. Boyle v. Municipal Gas Co., 
96 Misc. 578, 161 NYS 991. 

91. Working v. Garn, 148 Ind. 546, 
47 NE 951. 

Allain v. Truxillo, 14 La. 297; 
Clarke v. Jones, 1 Rob. (La.) 78; Clai- 
borne v. Frazier, 4 S. C. L. 47. 

{a] Where the order calls for the 
separate examination of each member 
of a firm every member of the firm 
must be notified of the order, even 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tice to his attorney is not sufficient.°* In New York 
a copy of the order and the affidavit on which it was 
granted must be served upon the attorney of each 
party to the action in like manner as a paper in the 
action, or if a party has not appeared in the action 
they must be served upon the party himself,®* and 
an order requiring that it be served on the witness 
alone is not a sufficient compliance with the stat- 
ute.°> Service of the order upon a nonresident party 
who has not appeared may be made by mail,®® but 
the order cannot be enforced by contempt proceed- 
ings unless the party has been personally served.®* 
In British Columbia a summons for the examination 
for discovery of the past officers of a corporation 
must be served on them personally.°® In Manitoba 
service of the appointment of an examiner upon 
the party’s solicitor is sufficient,9® but service upon 
nonresident attorneys acting as the agents of de- 
fendant’s attorneys is not sufficient.1 Where the 
order is for the examination of a witness, it must be 
served upon the -attorney of the opposite party.’ 
Where the statute provides for service upon both the 
party and his attorney, the service need not be made 
on both on the same day, but service on the attorney 
may be made within a reasonable time before the 
examination.® 

Waiver of notice. The presence of a party at the 


though some of them reside out of 5. 


ad parish. Allain v. Truxillo, 14 La. 6. Chittenden 


3 Type. Or 

93.. Claiborne v. Frazier, 4S.C. L.|NYS 829; 
47. Co:, 

94. Hellman v. Gunther, 176 App. 


Div. 527, 163 NYS 245; Turk v. Koeh- 
ler, 144. App. Div. 53, 128 NYS 809; 
Ely v. Perkins, 127 App. Div. 823,|SE 92 


DISCOVERY 


Cooke v. Wilson, 3 Ont. L. 299. 


137"App. Div. = 169; 
Gustaf v. American SS. 
31 Hun 95, 4 NYCivProc 243; 
Marsh v. Woolsey, 14 Hun (N. Y.) 1; 
Hesse v. Briggs, 45 N. Y. Super. 417 
Bailey v. Matthews, 156 N. C. 
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examination will be considered as a waiver of notice 
to appear at a particular day,* and a party wlio 
voluntarily submits to examination before trial 
cannot refuse to answer questions upon the ground 


that he has not been served with notice.® 


[§ 74] f. Place of Examination. The exami- 
nation of a party, resident of the state, can be had 
only in the county in which the person resides or 
has his place of! business. A party has no right 
to examine his adversary before trial at the dwelling 
house of the latter against his objection.” If the 
party is a nonresident, the examination may be 
had out of the state on commission issued for that 
purpose.* In Ontario a judge has the power to com- 
pel a nonresident party to attend the place of trial 
for examination for discovery.®. Formerly in New 
York the examination of a party could be had only 
before a judge and not before a’ referee.!? 

[§ 75] g. Conduct of Examination—(1) In 
General. The conduct of the examination should be 
the same as in case of any other witness.1! But the 
mode of examination,!? and its scope and extent 
rest largely in the discretion of the trial court.*? 
Great latitude should be allowed;* but the ques- 
tions must be legal and pertinent, otherwise the 
party is not bound to answer them.1® The party 
who is examined by his adversary before trial may 
685; Horlick’s Malted Milk Co. v. 
Spiegel, 155 Wis. 201, 144 NW 272. 
See also supra § 72. 

[a]. In an action for slander and 
conspiracy it is proper to permit 
plaintiff to examine defendant as to 
whether they conspired to defame 


plaintiff and, if so, as to time and 
place and also whether they uttered 


Domingo 
116 


San 


78, 73 


112 NYS 122; Dudley v. Press Pub. 
Co., 58 Hun 181, 11 NYS 337; Loop 
v. Gould, 17 Hun (N. Y.) 585; Greene 
v. _Herder, 30-.N. Y. Super. 455;.'27. 
N. Y. Super. 655, 30 HowPr 210; Todd 
v. Silk Assoc. of America, 100 Misc. 
403, 167 NYS 1079; Thompson y. 
Sickles, 3 AbbNCas (N. Y.) 121 note; 
Riddle v. Cram, 3 AbbNCas (N. Y.) 
117 note; Webster v. Stockwell, 3 Abb 
NCas CN? 2 ¥2)4 1155) Pake -v: Proal,, 2: 
AbbNCas 418, 54 HowPr (N. Y.) 93; 
Leeds v. Brown, 5 AbbPr (N. Y.) 418; 
Mayer v. Noll, 56 HowPr (N. Y.) 214. 

[a] Lack of diligence in serving 
an order cannot be imputed to de- 
fendant upon a general statement in 
the papers moving a vacation thereof, 
that at certain intervals of time 

‘plaintiff has been publicly and fre- 

quently within the city of New York, 
it not appearing that defendant or 
his attorney could have known of 
his presence, and caused service to 
be made upon him. Dudley v. Press 
Pub. Co., 58 Hun 181, 11 NYS 337. 

95. Hellman y. Gunther, 176 App. 
Div. 527, °163 NYS 245. 

96. Ely v. Perkins, 127 App. Div. 
823, 112 NYS 122. Contra Gilroy v. 
Interborough-Metropolitan Co., 
Misc. 32,106 NYS 171 [aff 120 App. 
Div. 883 mem, 105 NYS 1117 mem]. 


97. See infra § 77. 

98. Hobbs v. EB. & N. R. Co., 5 
B.C. AGI. 

99. Foley v. Buchanan, 18 Man. 


296 (holding, however, that service 
of a copy of the appointment is not 
sufficient). 

1. Miller v, Henry, 3 Man. 425. 

2. Cowen v. Ferguson, 7 NYSt 403; 
Unger v. Long, 12 Man. 454. 

[a] Sufficiency of service.—Ser- 
vice of the order upon an attorney 
by pushing it under the door of his 
office while he is temporarily absent, 
which service does not come to his 
notice until two days prior to the 
time fixed for the examination, is not 
pee 3 Unger v. Long, 12 Man. 

3. Tur v. Arrue, 156 App. Div. 547, 
141 NYS 586. 

4 Leckie v. Scott, 10 La. 412. 


eS 


{a] But formerly in New York 
under Code Civ. Proc. § 391 a party 
could be compelled to attend for ex- 
amination in the county where he was 
served, although he was a nonresi- 
dent and only temporarily in such 
county. Todd v. Lambden, 10 AbbPr 
NS. (N. Y.) 388, 41 HowPr 230. 

{[b] A party who has consented 
to be examined at a place other than 
the county in which he resides may 
thereafter insist that an adjournment 
of the examination take place to the 
county of his residence. McKinnon 
v. Richardson, 2 OntWR 275. 

7 McSwane v. Foreman, 167 Ind. 
171, 78 NE 630 (holding further that 
the right of such party to object to 
the examination is not waived by his 
absenting himself from home and 
barring his dwelling from invasion 
at the time fixed for the examina- 
tion). 

8. Brockway v. Stanton, 4 N. Y. 
Super. 640, 1 CodeRep 128. 

9. Lick v. Rivers, 1 Ont. I. 57. 

10. Berdell v. Berdell, 86 N. Y. 
519; Draper v. Henningsen, 14 N. Y. 
Super. 611. 

11. N. Y.—Dambmann v. Butter- 
field, 2 Hun 284, 4 Thomps. & C. 542; 
Lerner v. Kraus, 147 YS»32:"'Peo. 
v. Dyckman, 24 HowPr 222. 

Vt—In re Foster, 44 Vt. 570. 

B. C.—Brydone-Jack v. Vancouver 
Printing, etce., Co., Ltd., 16 B. C. 55; 
Carroll v. Golden, ete., Mines Co., 6 


Basic: ‘ 
Man.—Morrison v. Rutledge, 22 
Man. 645. 


Ont.—MacMahon v. Railway Pass. 
Assur. Co., 26 Ont. L. 430, 3 OntWN 
1238, 1301, 22 OntWR 831, 196, 5 Dom 
LR 423. 

[a] In British Columbia an exam- 
ination ordered by the court before 
a registrar of the court ceases to be 
a judicial proceeding where the reg- 
istrar after adminstering the oath 
leaves the room and the examination 
is proceeded with in his absence. 
Rex v. Rulofson, 14 B. C. 79. 

12. Horlick’s Malted Milk Co. v. 
Spiegle, 155 Wis. 201, 144 NW 272. 

13. Bradbury v. Gibbons, 161 NYS 


the slander on the dates charged. 
Moore v. Theodore A. Crane’s Sons 
ee 175 App. Div. 972 mem, 161 NYS 


{b] Unfair competition.—In an 
action to restrain defendant from 
selling his goods as plaintiff's prod- 
uct, the allowance, on preliminary 
examination of plaintiff’s vice presi-' 
dent, of interrogatories as to the 
style of the vessels from which the 
substitution was alleged to have 
been made, the dates on which it 
occurred, and the threats of defend- 
ant’s officers to continue it, is not an 
abuse of discretion, the information 
sought not being obviously in the 
possession of defendant. Horlick’s 
Malted Milk Co. v. Spiegel, 156 Wis. 
201, 144 NW 272, 

14. Morrison v. Rutledge, 22 Man. 
645; Carney v. Carney, 6 Sask. L. 373 
(may be as searching and thorough 
as on cross-examination at trial). 

15. N. Y.—Moore v. Theodore A. 
Crane’s Sons Co., 175 App. Div. 972, 
161 NYS 985; Guenther v. Ridgway 
Co., 159 App. Div. 74, 148 NYS 961; 
Palumbo v. L’Araldo Italiano Pub. 
Co., 150 App. Div. 221, 134 NYS 655; 
Sherman v. Einhorn, 147 NYS 1077; 
Boorman v. Pierce, 56 HowPr 251. 

B. C—Appleton v. Moore, 22 B. C. 
28; Hopper v. Dunsmuir, 10 B. C. 23; 
British Columbia Bank v. Trapp, 7 
B. C. 354; Carroll v. Golden, ete., 
Mines Co., 6 B. C. 354; Jones v. Pem- 


berton, 6 B. C. 69. 

Man.—Morrison v. Rutledge, 22 
Man. 645. 

Ont.—Morley v. Patrick, 21 Ont. L. 
240, 16 OntWR 172; Sheppard Pub. 
Co. v. Harkins, 8 Ont. L. 632, 4 Ont 
WR 250, 277; Re Provincial Election, 
6 Ont. L. 714, 2 OntWR 1169. 

ee oe ee vy. Schmidt, 4 Sask. 
L. 366. 

[a] Effect of stipulation.—In an 
action by a tenant against the owner 
of a tenement house for_ injuries 
caused by a stair carpet’s becoming 
worn and dangerous, plaintiff is en- 
titled to examine defendant before 
trial through its officers as to de- 
fendant’s control over the hallways, 


1100 [18¢.J.] 


be cross-examined on the direct examination.'® 

(2) Production of Books and Papers in 
The statutory provisions for 
the examination of the adverse party do not ordi- 
narily authorize an order for the production of 
books and papers of the party examined.'* 
production may, however, be required for the pur- 
pose of refreshing the recollection of the witnesses 
and of aiding their memory on the oral examina- . 
And it has been held that if a party on 
his examination voluntarily refers to the contents 
of books or papers he may be compelled to produce 
them or state the contents thereof.1° 
necessary to prove entries in books, their production 
may be compelled on the examination by subpena 
duces tecum,?° and this is the proper remedy;7! but 
books and papers. which have already been pro- 
duced in court in pursuance of a subpewna duces 
tecum may be used in examination of other witnesses 


[§ 76] 
Aid of Examination. 


tion.3§ 


lobbies, and staircases of the tene- 
ment house, and as to whether it had 
notice of the defective condition of 
the stairway, but an examination as 
to these matters would be rendered 
unnecessary if defendant stipulates 
that it had such control. Kessler v. 
North River Realty Co., 169 App. Div. 
814, 155 NYS 799. 

16. In re Foster, 44 Vt. 570; Royal 
Bank v. Harris, 8 B. C. 368. 

17. Block v. Pross, 180 App. Div. 
73, 167 NYS 1; Sherman vy. Hinhorn, 
162 App. Div. 815, 147 NYS 1077; 
Regan vy. Gorham Co., 129 App. Div. 
315, 113 NYS 788; Coin Novelty Co. 
v. Lindenborn, 122 App. Div. 885, 106 
NYS 508; Whitney v. Rudd, 100 App. 
Div. 492, 91 NYS 429; Gee v. Pendas, 
87 App. Div. 157, 84 NYS 32; Jerrells 
v. Perkins, 25 App. Div. 348, 49 NYS 
597; Savage v. Neely, 8 App. Div. 
316, 40 NYS 946; Hauseman v. Sterl- 
ing, 61 Barb. (N. Y.) 347; Chaffee v. 
Equitable Reserve Fund L. Assoc., 
56 N. Y. Super. 267, 2 NYS 481; 
Woods v. DeFiganiere, 24 N. Y. Su- 
per. 607, 1 AbbPr 1; De Bary v. 
Stanley, 5 Daly (N. Y.) 412, 48 How 
Pr 349; Hart v. American Cotton Co., 
41 Mise. 436, 84 NYS 1065; Williams 
v. Snowman, 142 NYS 225; El Tazi 
v. Stein, 13 NYS 96, 20 NYCivProc 
125 [app dism 126 N. Y. 642 mem, 
27 NE 852 mem]; Martin v. Spofford, 
3 AbbNCas (N. Y.) 125; Fisk v. Chi- 
Tee etc., R. Co., 3 AbbPrNS (N. Y.) 


{a] Other proceedings to compel 
such production are specially pre- 
scribed by statute and rules of prac- 
tice. El Tazi v. Stein, 13 NYS .96, 
20 NYCivProc 125 [aff dism 126 
N. Y. 642 mem, 74 NE 852 mem]. 
See generally infra §§ 111-145. 

18. Harbaugh v. Middlesex Secur- 
ities Co., 110 App. Div. 633, 97 NYS 
350; Mauthey v. Wyoming County 
Co-op. F. Ins. Co., 76 App. Div. 579, 
78 NYS 596; Duffy v. Consolidated 
Gas Co., 59 App. Div. 580, 69 NYS 
635; Ryan v. Reagan, 46 App. Div. 
590, 62 NYS 39; Chaffee v. Equitable 
Reserve Fund L. Assoc., 56 N. Y. 
Super. 267, 2 NYS 481; Ahlmeyer v. 
Healy, 14 Daly 288, 12 NYSt_ 677; 
Hart v. American Cotton Co., 41 Misc. 
436, 84 NYS 1065; Wagner v. Haight, 
etc., Co., 89 NYS 323; Rosenbaum v. 
Rice, 36 Misc. 410, 73 NYS 714; Clark 
v. Ennis, 35 Misc, 339, 71 NYS 943; 
Williams v. Snowman, 142 NYS 225; 
Pearlman v. National L. Assur. Co., 
12 OntWN 72. 

19. Morrison v. McDonald, 9 Abb 
NCas (N. Y.) 57 note. .; 

20. Lamson Co. v. Butler, 164 App. 
Div. 927, 149 NYS 557; Peo. v. Ar- 
mour, 18 App. Div. 584, 46 NYS 317; 
Savage v. Neely, 8 App. Div. 316, 
40 NYS 946; Central Nat. Bank v. 
Arthur, 32 N. Y. Super. 194; Ex p. 
Schoepf, 74 Oh. St. 1, 77 NE 276, 
6 LRANS 325; Horlick’s Malted Milk 
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If it becomes 


es v. Spiegel, 155 Wis. 201, 144 NW 
7 


{a] Power of referee to issue sub- 
pena.—In New York under the ex- 
press terms of Code Civ. Proc. § 854 
a referee, on examination of defend- 
ant before trial, could issue a sub- 
poena duces tecum, requiring defend- 
ant to produce books and documents, 
although the order directing the ex- 
amination indicated the court’s re- 
fusal at that time to order such 
production, issuance of the subpmna 
being contemplated by the court in 
the course of the proceedings, should 
the necessity arise. Littlefield v. 
Gansevoort Bank, 62 Misc, 339, 114 
NYS 769. 

21. Block vy. Pross, 180 App. Div. 
738, 167 NYS 1; Knickerbocker Trust 
Co, v. Schroeder, 125 App. Div. 917, 
109 NYS 1024; Gaughe v. Laroche, 
13 N. Y. Super. 685, 6 AbbPr 284 note, 
14 HowPr 451; Moraff v. Kohn, 135 
NYS 689; Smith v. MacDonald, 1 
AbbNCas (N. Y.) 350, 50 HowPr 619, 
53 HowPr 117. 

22. Searle v. Halstead, 139 App. 
Div. 134, 123 NYS 984. 

23. Kessler v. North River Realty 
Co., 169 App. Div, 814, 155 NYS 799; 
Klein v. David, 156 App. Div. 893, 
141 NYS 399; Franklin v. Judson, 99 
App. Div. 323, 91 NYS.100; Matter of 
Thompson, 95 App. Div. 542, 89 NYS 
4; Mauthey v. Wyoming County 
Co-op. F. Ins. Co., 76 App. Div. 579, 
78 NYS 596; Brett v. Buckam, 32 
Barb. (N. Y.) 655; Shogry v. Naser, 
80 Mise. 145, 140 NYS 1014; Horst 
v. D. G. Yuengling Brewing Co., 37 
NYS. 3. 

[a]. The New York code provision 
for the taking of depositions of offi- 
cers of a corporation which is a 
party, and for the production and 
inspection of its books, etec., does 
not take the place of the other code 
provision for the production of books, 
etc., but is only incident to the ex- 
amination of witnesses, and hence in 
an action against a corporation plain- 
tiff is not entitled to an order re- 
quiring its secretary to appear for 
examination and to produce books, 
etc., where it appears that the ex- 
amination is desired only to obtain 
the benefit of an inspection of the 
books, ete. Ryan v. New York Cent., 
ete., R. Co., 124 App. Div: 34, 108 
NYS 371. 

24. Searle v. Halstead, 139 App. 
Div. 134, 123 NYS 984; Matter of 
Thompson, 95 App. Div. 542, 89 NYS 
4; Duffy v. Consolidated Gas Co., 59 
App. Div. 580, 69 NYS 635; Shogry 
v. Naser, 80 Mise. 145, 140 NYS 1014; 
Drake v. Weinman, 12 Misc. 65, 33 
NYS 177, 24 NYCivProc 323; Bloom 
v. Ponds Extract Co., 18 NYS 179, 
27 AbbNCas 366; Black v. Curry, 1 
NYCivProc 193; McGuffin y. Dins- 
more, 4 AbbNCas (N. Y.) 241. 

{a] Thus where an order for the 


without another subpena.?2 
when produced solely as an adjunct of the oral ex- 
amination,?* and their production does not as a rule 
entitle the adverse party to a discovery of their con- 
tents, nor to an inspection or examination of them, 
nor to a conducting of the examination with respect 
to them otherwise than at the trial,?4 although it has 
been held under some statutes that a discovery of 
the books and papers themselves is authorized.25 
surety cannot be compelled on his examination for 
discovery to produce his title deeds, or to disclose 
all the property that he may own.?¢ 

[§ 77] h. Failure to Appear or Answer. 
party who refuses to obey an order to appear for 
examination before trial may be punished as for 
contempt,” or his pleading may be stricken out,?8 
or both,?® on motion but not ex parte,®° or his at- 
tendance may be procured by warrant.*! 
a party who appears but refuses to answer questions 


[§§ 75-77 


They are to be used 


A 


A 


Likewise 


examination of defendant before trial 
was supplemented by a_ subpcena 
duces tecum, under which defendant’s 
books were produced in court, and 
defendant said that he found a rele- 
vant entry, but that it did not re- 
fresh his memory, a request to trans- 
late it was an effort at inspection and 
discovery of defendant’s books, not 
incidental or proper to his examina- 
tion before trial, since the books 
produced on such examination are 
required only to refresh the mem- 
ory, but not for a discovery of the 
books themselves. Shogry v. Naser, 
80 Misc. 145, 140 NYS 1014. 

25. Horlick’s Malted Milk Co. v. 
Spiegel, 155 Wis. 201, 216, 144 NW 
272 (where the court said: “The pur- 
pose of the statute is to get inspec- 
tion of the evidence contained in the 
books, files, records, and things’’). 
aie Re Assiniboia Election, 4 Man. 
27. Larimore v. Bobb, 114 Mo. 446, 
21 SW _ 922; Coburn v. Tucker, 21 Mo. 
219; Woods v. De Figaniere, 24 N. Y. 
Super. 607, 1 AbbPr 1; Todd v. Silk 
Assoc. of America, 100 Misc.. 403, 
167 NYS 1079; State v. Cost, 10 Oh. 
Dec. (Reprint) 619, 22 CincLBul 250; 
Shaw v. Union Trust Co., 35 Ont. L. 


146, 9 OntWN 278; Re Lucas, 32 
Ont. 1. See also Contempt § 30. 
28. Ind.—Carlstedt v. Rohsenberg- 


er, 43 Ind. A. 268, 85 NE 996. 
Mo.—Larimore v. Bobb, 14 Mo. 446, 

21 SW 922; Haskell v. Sullivan, 31 

Pe 435; Coburn v. Tucker, 21 Mo. 


N. Y.—Tebo v. Baker, 77 N. Y. 33; - 
Greene v. Herder, 30 N. Y¥. Super. 
455, 27 N. Y. Super. 655, 30 HowPr 
210; Gaughe v. Laroche, 13 N. Y. 
Super. 685, 6 AbbPr 284 note, 14 
HowPr 451; Todd v. Silk Assoc. of 
America, 100 Misc, 403, 167 NYS 1079; 
Flynn v. Roache, 93 Misc. 284, 157 
NYS 931; Brown v.. Georgi, 26 Misc. 
128,.56 NYS 923. 

Wis.—Eastern R. Co. v. Tuteur, 
127 Wis. 382, 105 NW 1067. 

Man.—Miller v. Henry, 3 Man, 425, 

[a] Defective service.—The fact 
that service of an order to strike 
out an answer unless defendants 
comply with an order for discovery 
is made on defendant’s attorney and 
not on them personally does not de- 
prive the court of power to strike 
out the answer for their failure, 
where they appear on the motion and 
contest the matter on the merits. 
Brown v. Georgi, 26 Misc. 128, 56 
NYS 923. 

29, Todd v. Silk Assoc. of Amer- 
ica, 100 Mise. 403, 167 NYS 1079. 

30. Thaule v, Ritter, 13 AbbPrNS 
(N. Y.). 439. 

31. Greene v. Herder, 30 N. Y. 
Super. 455, 27 N. Y. Super. 655, 30 
HowPr 210; Gaughe y. Laroche, 13 
N. Y. Super. 685, 6 AbbPr 284 note; 
14. HowPr 451. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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on such examination may be punished as for. con- 
tempt,°? or his pleadings may be stricken out.** 
But striking out the pleadings of a party for failure 
to answer questions on the examination does not en- 
title his opponent to judgment on the merits.** 
some jurisdictions a party cannot be punished for 
contempt for failure to appear for examination as 
ordered, unless a copy of the order has been person- 
ally served upon him,*> within the state.%® 
a nonresident party with notice of the order fails 
to appear, the court may stay the proceeding until 
the order is complied with, even though the order 
has not been personally’ served within the state.$? 
A party may not be punished as for contempt for 
failure to obey an order for examination unless 
his fees for attendance have been paid or tendered 
The striking out of 
a party’s pleading, however, for refusal to appear or 
testify to an examination before trial is within the 
discretion of the court;*® the pleading should not be 


as provided for by the order.*® 


v2. Ex p. Brockman, 233 Mo. 135, 
134 SW 977; Guenther v. Ridgway 
Co., 159 App. Div. 74, 143 NYS 961. 
See also Contempt §§ 32-37. 

[a] x tion before referee.— 
(1) In New York, where the exam- 
ination of a witness before trial is 
had before a referee as authorized 
by Code Civ. Proc. § 873, and the 
witness refuses to answer a ques- 
tion, the referee is required by § 880 
to report the fact to the court or 
judge, who must determine whether 
the question is relevant and whether 
the witness is bound to answer. 
Guenther v. Ridgway Co., 159 App. 
Div. 74, 143 NYS 961. (2) In Wis- 
econsin, although a commissioner has 
the power to compel the attendance 
by attachment of a party for exam- 
ination, he has no power to punish 
the party as for contempt for re- 
fusal to answer. Stuart v. Allen, 45 
Wis. 158. (3) On a proceeding be- 
fore a referee pursuant to an order 
for the examination of a corporation 
defendant before trial, also served on 
its secretary where his conduct was 
evasive, disingenuous, and contempt- 
uous, plainly indicating the inten- 
tion of an unscruplous mind to de- 
feat and evade the purpose of the 
order, and had that effect, and prej- 
udiced. the rights and remedies of 
the complaintant, and where through- 
out his examination he persistently 
attempted to evade answers to ma- 
terial and proper questions, he would 
be adjudged guilty of .contempt. 
American Blue Stone Co. v, Cohn Cut 
Stone Co., 98 Misc. 439, 164 NYS 506. 

33. Ex p. Brockman, 233 Mo. 135, 
134 SW_ 977. 

34. Carlstedt v. Rohsenberger, 43 
Ind. A. 263, 85 NE 996. 

{a] The action will not be dis- 
missed for failure of plaintiff to com- 
ply with an order for discovery un- 
less the order was indorsed with no- 
tice. Doidge v. Reg., 2 Terr. L. 337. 

85. Tebo ‘v. Baker, JIANG Yuoi88s 
Wolf v. Union Waxed, ete., Paper 
Co., 148 App. Div. 623, 183 NYS 239; 
Wilkens v. American Bank, 133 App. 
Div. 646, 118 NYS 210; Grant v. 
Greene, 121 App. Div. 756, 106 NYS 
532; Goldenberg v. Zirinsky, 114 App. 
Div. 827, 100 NYS 251; Hall v. Guill- 
man, 87 App. Div. 248, 84 NYS 279; 
Farmers’ Nat. Bank v. Underwood, 
90 Hun 342, 35 NYS 693; Loop v. 
Gould, 17 Hun (N. Y.) 585; Tebo v. 
Baker, 16 Hun 182 [aff 77 N. Y. 33]; 
Brokaw v. Culver, 7 NYS_ 167, 23 
AbbNCas 224; Freiberg v. Branigan, 
38 AbbNCas (N. Y.) 121; Riddle v. 
Cram, 3 AbbNCas (N. Y.) 117 note; 
Mayer v. Noll, 56 HowPr (N. Y.) 214. 

[a] Where an order required a 
corporation to oo Med by a traveling 
agent for examination concerning 
matters at issue in an action, and 
provided that a copy should be served 
on him if he could be found, and it 
was not served on him, the corpora- 


‘ 
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In 


Where 


time.** 


of the order.*® 


[§ 78] i. 


tion could not be deemed in con- 
tempt for not producing him. Wil- 
kens v. American Bank, 133 App. Div. 
646, 118 NYS 210. 

36. Wolf v. Union Waxed, etce., 
Paper Co., 148 App. Div. 623, 133 NYS 
239; Hall v. Gilman, 87 App. Div. 
248, 84 NYS 279; Farmers’ Nat. Bank 
NA ae PAPA pera 90 Hun 342, 35 NYS 

fa] But in British Columbia a 
party can be punished for failure to 
obey an order for his examination, 
although the order was served upon 
his solicitor and not upon him per- 
sonally, where it appears that he was 
fully informed as to the consequences 
of his failure to obey. Langhan v. 
Isaacson, 16 B. C. 321. 

37. Wolf v. Union Waxed, etc., 
Paper Co., 148 App. Div. 623, 133 NYS 
239; Dennis v. New York Stock, etce., 
Co., 144 App. Div. 585, 129 NYS 760; 
Campbell v. Joseph H, Bauland Co., 
41 App. Div. 474, 58 NYS 984; Farm- 
ers’ Nat. Bank v. Underwood, 90 Hun 
342, 35 NYS 693; Dudley v. Press 
Pub. Co., 58 Hun 347, 6 NYS 388; 
Balestier v. Tribune Assoc., 69 Misc. 
72, 125 NYS 845. 

38. Tebo v: Baker, 77 N. Y. 33; 
Hall v. Gilman, 87 App. Div. 248, 84 
NYS 279; Todd v. Silk Assoc. of 
America, 100 Mise. 403, 167 NYS 1079; 
Bradley, etce., Co. v. Harrison, 23 
Misc. 241, 51° NYS 804; Kaplan v. 
Sher, 114 NYS 910; Elkhorn First 
Nat. Bank v. Wood, 26 Wis. 500. 

[a] Thus where the order pro- 
vides that witness’ fees should be 
tendered five days before the day 
fixed for examination, and the fees 
are not tendered until four days be- 
fore the time, defendant is not bound 
to attend for examination, although 
the order was served in time. Elk- 
horn First Nat. Bank v. Wood, 26 
Wis. 500. 

{b] Im New York the provisions 
of neither § 723 nor § 768 of the Code 
of Civil Procedure, relating to the 
curing of defects or the supplying of 
deficiencies, afford relief from the 
necessity of tendering or paying such 
fees. Todd v. Silk Assoc. of Amer- 
ica, 100. Mise. 403, 167. NYS 1079. 

{e] In British Columbia (1) 
where the proper conduct money has 
not been paid or tendered to a party 
who resides some distance from the 
place where the examination is to be 
held, he is not bound to attend for 
examination. Parsons v. Francis, 18 
B. C. 157. (2) But where a party 
attends the examination, it is too 
late to object for the first time that 
his conduct money was not paid upon 
an application to compel him _ to 
make discovery. . Centre Star Min. 
Co., Ltd., v. Rossland Miners Union, 
9 B. C. 190. 

39. Tyson v. Farm, etc., Sav., etce., 
Assoc, 156 Mo. 588, 57 SW 740; Lari- 
more v. Bobb, 114 Mo. 446, 21 SW 922; 
Haskell v. Sullivan, 81 Mo. 435; 


Second Examination. 
amination of the adverse party may be had, although 
the statute makes no express provision for such re- 
examination,*® when a reéxamination is reasonably 
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stricken for his failure to attend an examination 
unless the failure is willful,#° nor unless it appears 
that he has been adjudged guilty of contempt,*! and 
also that his conduct has a tendency to and actu- 
ally does defeat, impair, impede, or prejudice the 
right or remedies of the party complaining,*? 
answer should not be stricken for failure of de- 
fendant to obey an order to attend for examination 
from day to day until the case is tried.#8 Default of 
defendant to appear for examination is waived by 
plaintiff’s subsequently assigning days for such ex- 
amination and postponing the same from time to 
Where the refusal takes place before an- 
swer filed, defendant’s time to answer will be ex- 
tended until plaintiff appears or secures a vacation 


An 


A second ex- 


Flynn v. Roache, 93 Mise. 284, 157 
NYS 931; Eastern R. Co. v. Tuteur, 
127 Wis. 382, 105 NW 1067. 

40. Tyson v. Farm, etc., Sav., etc., 
Assoc., 156 Mo. 588, 57 SW 740; Co- 
burn v. Tucker, 21 Mo. 219. 

[a] Thus where at the hearing of 
a motion to strike out an answer for 
one defendant’s failure to appear at 
an adjourned hearing of an examina- 
tion before trial, it appears from 
affidavits based on letters that he 
was and is in a distant state and, 
through illness, unable to return, and 
it further appears that the granting 
of the motion will result in a de- 
fault judgment against defendant, 
the motion will be denied without 
prejudice, with right to plaintiff to 
renew on other papers when it clear- 
ly appears that defendant is inten- 
tionally refusing to recognize and 
obey the court’s order. Flynn vy. 
Roache, 93 Mise. 284, 157 NYS 931. 

41. Todd vy. Silk Assoc. of Amer- 
ica, 10 Misc. 403, 167 NYS 1079. 

42. Todd v. Silk Assoc. of Amer- 
ica, 100 Mise. 403, 167 NYS 1079. 

{a] Formerly in New York it was 
not necessary that the order should 
recite that the misconduct was cal- 
culated to, or actually did, defeat, 
impair, impede, or prejudice the 
rights or remedies of the party com- 
plaining. Woods v. De Figaniere, 24 
N. Y. Super. 607, 1 AbbPr 1. 

43. MacDonald v. Domestic Util- 
ities Mfg. Co., 23 Man. 512. 

44. Satterlee v. De Comeau, 30 
N. Y. Super. 661. 

45. Farmers’ Nat. Bank v. Under- 
wood, 90 Hun 342, 35 NYS 693, 25 
NYCivProc 94. 

46. Ind.—Citizens’ Nat. Bank_v. 
Alexander, 34 Ind. A. 596, 73 NE 279. 

N. Y.—Watts v. Wilcox, 17 NYS 
647, 23 NYCivProc 69; In re Spreen, 
1 NYCivProc 375. 

N. C.—Pender v. Mallett, 123 N. C. 
57, 31 SE 361. A 

Wis.—Phipps v. Wisconsin Cent. 
R. Co., 133 Wis. 153, 113 NW 456. 

B. C—Empire Mfg. Co. v.- Levy, 
12 B. C. 387. 

Ont.—MacMahon v. Railway Pass. 
Assur. Co., 26 Ont. L. 430, 3 OntWN 
1238, 1301, 22 OntWR 31, 196, 5 Dom 
LR 423; Re Provincial Election, 6 
Ont. L. 714, 2 OntWR 1169; Traders 
Bank v. Sleeman, 2 OntWR 127; 
Pearlman v. National L. Assur. Co., 
12 OntWN 72. 

[a] Where a party refuses to an- 
swer some of the questions put to 
him on the examination, the court 
has power to direct him to appear 
again for examination. Citizens’ Nat. 
Bank v. Alexander, 34 Ind. A. 596, 
73 NE 279. 

{b] Former examination in sup- 
plementary ee —The fact 
that defendants in an action pending 
had been previously examined in pro- 
ceedings supplementary to execution 
presents no objection to their exam- 
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required,*? and especially where the second examina- 
tion is asked on account of inadvertence, surprise, or 
excusable neglect.48 But a second examination will 
be granted only upon.a showing of special facts jus- 
tifying it,*® and will not be allowed for the purpose 
of obtaining hearsay testimony,°® or where plaintiff 
concluded his examination without first submitting 
the question which defendant refused to answer.’* 
The order for the second examination may be made 


on the affidavit for the original examination.5? A’ 


defendant who is brought into court after the other 
defendants have obtained plaintiff’s testimony is 
not bound by such previous testimony, but may re- 
quire plaintiff to testify again.®* 

[§ 79] 4. Interrogatories—a. In General. Un- 
der statutes which provide for discovery at law by 
written interrogatories addressed to the adverse 
party,°+ interrogatories may be filed in an action 
pending at the date when the law takes effect.°® 
Under some statutes the right to interrogatories is 
limited to the discovery of material facts and docu- 
ments not otherwise accessible to the applicant.®® 
In some jurisdictions the remedy is within the dis- 
eretion of the court.57 The statutes should be liber- 
ally construed,®® and are not repealed by statutes 
making parties competent witnesses.°® In some ju- 
risdictions the right of discovery by interrogatories 
and by an oral examination are cumulative.*° 

[§ 80] b. Application for Order Requiring An- 


ination before trial on motion of 57. 
plaintiff. In re Spreen, 1 NYCivProc ae On S. 527. 
37 a 


5. 

{c] That one application has been 
made prematurely does not preclude 
the granting of a subsequent appli- 
cation properly made. Watts v. Wil- | NE 50 
cox, 17 NYS 647, 23 NYCivProc 69. [a] 

47. McLeod v. Crawford, 11 Ont 
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Commercial Bank y. Beckwith, 


Volusia County Bank v, Bige- 
low, 45 Fla. 638, 33 S 704; Looney v. 
Saltonstall, 212 Mass. 69, 98 NE 698; 
eas C Stoddard, 206 Mass. 395, 92 


Thus a statute authorizing 
either party after entry of the action 


[§§ 78-81 


swer, Under some statutes the application for an 
order compelling a party to answer interrogatories 
must be based on the affidavit of the party that the 
answers will be material testimony for him in the 
cause.®' So under some statutes to obtain an order 
compelling the answer to interrogatories, the appli- 
eant must file an affidavit that he verily believes 
that the subject of the interrogatories is in the 
personal knowledge of the opposite party.*? The 
affidavit must show a cause of action on the merits 
in the applicant.®* An application for an order re- 
quiring an answer to interrogatories will not be 
granted where the purpose of the interrogatories 
was to obtain information to which the interrogating 
party is not entitled.°* Under some statutes no 
formal order requiring a party to answer interroga- 
tories which have been filed and served upon him is 
necessary,°° 

[§ 81] ¢. Form and Requisites, The interroga- 
tories must be specific ;°* they must name the person 
to whom they are to be propounded, and they must 
disclose the party’s case so far as to enable the 
court to form an opinion on the propriety of the 
proposed interrogatories.°® If they are numerous 
and so carelessly drawn as to devolve upon the 
judge the trouble of settling them, he may send 
them back to be reformed.®® Ag a rule the interroga- 
tories must be such as could be properly propounded 
in a bill of discovery.7° They must be concerning 
63. Bivens v. Brown, 87 Ala, 422; 
May v. Hawkins, 11 Exch, 210, 156 
Reprint 807. 

64. ‘Vurner v. Surrey, 16 B. C. 349. 

65. Liveslay ‘v. O'Brien, 6 Wash. 
553, 34 P 134, 

mes Demarest v. Ledoux, 10 Rob. 
: [a} Thus a party cannot make 


WR 101, 133. 

48. Phipps v. Wisconsin Cent. R. 
Co., 183 Wis. 153, 113 NW 456; Small 
v. Yonge St. Theatre Co., 3 OntWR 
420 (allowed for getting information 
witness agreed but failed to obtain). 

49. Dambmann v. Butterfield, 15 
Hun (N. Y.) 495; Bank of Montreal 
v. Major, 5 B. C. 181; Kingswell v. 
McKnight, 10 OntWR 15; Smith v. 
Lake Erie, ete., R. Co., 2 OntWR 217 
(second examination allowed). 

50. Brydone-Jack v. Vancouver 
Printing, ete., Co., Ltd., 16 B. C. 55. 


51. Schmuck vy. McIntosh, 2 Ont 
WR 237. 
52. Haebler v. Hubbard, 36 Misc. 


642, 74 NYS 461. 

53. Larimore v. Bobb, 114 Mo. 446, 
21 SW 922. 

54. See supra § 49. 

Interrogatories in equity in the 
federal courts see supra § 42. 

55. Robbins v. Holman, 11 Cush. 
(Mass.) 26; Ramsden v. Brearley, 33 
LT. Rep...N. Sx; 322. 

56. See statutory provisions. 

{a] Under the Massachusetts 
statute one party cannot as of right, 
and without a specific order of court, 
require the other to produce all his 
books and papers in answer to inter- 
rogatories. Amherst, etc., R. Co. v. 
Watson, 8 Gray 529. 

[b] Under the Washington stat- 
ute (Remington & B. Code § 1226) 
authorizing interrogatories for the 
discovery of facts and documents 
material to the support or defense 
of an action, such facts and docu- 
ments as are accessible to the party 
must be procured by him without in- 
terrogatories, and thaistatute does 
not permit one party to require the 
adverse party to supply him with all 
the facts and documents that may 
be material to his side of the case, 
or even to secure admissions against 
interest. Brooke v. Boyd, 80 Wash. 
213, 141 P 357, AnnCas1916B 359. 


and before trial to file interrogatories 
for the discovery of facts admissible 
at the trial, “except as hereinafter 
provided,” enlarges the time within 
which interrogatories may be pro- 
pounded by defendant, and permits 
interrogatories as wide in scope as 
the issue presented for trial and call- 
ing for anything which may be com- 
petent in evidence, subject to the lim- 
itation that no party shall be com- 
pelled to disclose the names of the 
witnesses by whom, or the manner 
in which, he proposes to prove his 
own case. Looney v. Saltonstall, 212 
Mass. 69, 98 NE 698. 

59. Jacksonville, ete, R. Co. v. 
Peninsular Land, ete., Co., 27 Fla. 1. 
157, 9 S 661, 17 LRA 33, 65; Hubbard 
v. Hubbard, 6 Gray (Mass.) 362. 

60. Baskin v. Linden, 24 Man. 352 
(holding that, although interroga- 
tories propounded to a party have 
been sufficiently answered, his op- 
ponent.has the right to require him 
to submit to an oral examination for 
further discovery). 

61. Sparks v. Reeves, 165 Ala. 352, 
51 S 574; Bivens v. Brown, 87 Ala. 
422; Marshall v. Riley, 7 Ga. 867. 

[a] Presumptions on appeal. — 
Unless such affidavit appears in the 
record the appellate court will not 
presume its. existence. Bivens v. 
Brown, 37 Ala. 422; Marshall v. Riley, 
7 Ga. 367. 

[b] The statement that the inter- 
rogatories are material is not con- 
clusive of the question. Foss v. Nut- 
ting, 14 Gray (Mass.) 484. 

62. See statutory provisions. 

[a] Sufficiency of affidavit. —If 
the affidavit is made by a party’s 
counsel and does not aver that he 
had personal knowledge of the mat- 
ters sworn to, it is insufficient. Big 
Grove Tp. Independence School Dist. 
No. 5 v. Solon Independence School 
te No. 8, 148 Iowa 154, 125 NW 


affidavit detailing the circumstances 
of a transaction and then ask his 
opponent whether the affidavit is not 
true or to state wherein it is incor- 
rect. He must dissect the affidavit 
and state its details in distinet in- 
terrogatories. Demarest v. Ledoux, 


10 Rob. (La.) 189. 

67. Knight v. Empire Land Co., 55 
Fla. 301, 45 S 1025. 

68. Gourley v. Plimsoll, L. R. § 


C. P. 362; Croomes v. Morrison, 5 FE. 
a B. 984, 85 ECL 984, 119 Reprint 
Phillips v. Emens, 11 L. T. 
Rep. N.S. 612. 

{a] If interrogatories as a whole 
are vexatious and unreasonable the 
. art may strike out all of them 
without sifting the mass for the pur- 
pose of saving those questions which 
may be reasonable and proper. Caw- 
ley v. Burton, 32 Wkly. Rep. 33. 

70. Ala.—Cain Lumber Co. vy. 
Standard Dry Kiln Co., 108 Ala. 346, 
18 S 882; Montgomery Branch Bank 
v. Parker, 5 Ala. 781; Goodwin v. 
Wood, 5 Ala. 152. 

Conn.—Downie v. Nettleton, 61 
Conn. 598, 24 A 977. 

Fla.—Jacksonville, ete. R. Co. v. 
Peninsula Land, ete., Co., 27 Fla. 1, 
157, 9 S 661, 17 LRA 33, 65. 

Ga.—Roberts v. Keaton, 21 Ga. 180; 
Thornton v. Adkins, 19 Ga, 464; Mar- 
shall v. Riley, 7 Ga. 367. 

Mich.—Mulhern vy, Grove, 111 Mich. 
528, 70 NW_ 15. 

S. C.—Holly v. Thurston, 24 S. C. 
L. 282 


Eng.—Dalrymple v. Leslie, 8 Q. B. 
D. 7; Atherly v. Harvey, 2 Q. B. D. 
624; Pye v. Butterfield, 56 B. & S. 
829, 117 BCL 829, 122 Reprint 1038. 

fa] In Ohio the right to propound 
interrogatories is not confined to 
cases where under the chancery prac- 
tice discovery might be compelled, 
but extends to all cases where one 
party has the right to use the depo- 
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matters material to the issue,”! and to the case of the 
party filing them.’? Irrelevant interrogatories will 
not be allowed,’? and need not be answered,’* but, if 
answered, the admission of the answer in evidence 
eannot be objected to on the ground of irrelevancy 
when no motion to reject the interrogatory has 
been made.7® The court, and not the adverse party, 
determines the question of relevancy.”® The inter- 
rogatories must inquire as to matters of fact and 
not of law.77 No eross-examination is permitted by 
interrogatories.’8 Interrogatories which have been 
served on defendants need not bear the signature of 
the clerk or the seal of the court.’® Successive in- 
terrogatories on. the same subject matter are discre- 
tionary with the. court.®° 

[§ 82] d. Time for Propounding. Interroga- 
tories should be propounded within a convenient 
and reasonable time before the trial,$? and it is too 
late to propound them at the trial, or after it has 
commenced,®? or on the very eve of the trial,® 
without some showing by affidavit excusing the 
delay.8 But a party present at the trial may be 
ordered to answer instanter interrogatories, al- 
though propounded for the first time, where the 
questions require no recourse to books or papers 
and cannot delay the trial.8° .In some jurisdictions 
the time for propounding interrogatories is fixed 
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by the statute.8° Under a statute providing that 
interrogatories may be filed with the pleadings; 
it has been held that they may be filed at any 
time before the issues in the case are closed,’ and 
may in the discretion of the court be annexed to 
a pleading after it -is filed,§* or to an amended 
pleading,®® but cannot be attached to a pleading 
refiled as a substitute for the original after issue 
joined.®® Under some statutes interrogatories may 
be ordered delivered with the summons.°! The 
right to file interrogatories on appeal is not waived 
by the fact that they were filed before a justice 
of the peace and withdrawn.°? Where a party fails 
to file interrogatories in time and his adversary 
files cross-interrogatories, he waives his right to 
have his interrogatories answered before answer- 
ing the cross-interrogatories.%* 

[§ 83] e. Who May Propound. The right of a 
plaintiff to propound interrogatories depends on his 
capacity to maintain the action.°* Where the 
statute permits a defendant to propound interrog- 
atories only after filing a plea, he cannot file 
interrogatories after he has been adjudged in de- 
fault for failure to plead. 

[§ 84] f. Who May Be Required to Answer. 
An infant party to a suit is not compelled to an- 
swer interrogatories,® nor is his guardian ad 


sitions of the adverse party. Tem- 
pleton v. Morgan, 2 Oh. Dec. (Re- 
print) 602, 4 WestLMonth 146. 

71. Ala.—Montgomery Light, etc., 
Co. v. Harris, 197 Ala. 358, 72 S 619; 
Moore v. Alabama Nat. Bank, 120 Ala. 
89, 23 S 831. 

Fla.—Knight v. Empire Land Co., 
55 Fla. 301, 45 S 1025. : 

JIowa.—McFarland v. Muscatine, 98 
Iowa 199, 67 NW 233. 

N. Y.—Gavin v. New York Con- 
tracting Co., 122 App. Div. 643, 107 
NYS 272. 

Or.—Armstrong v. Portland R. Co., 
52 Or! 437, 97 P 715. 

Wash.—Brooke v. Boyd, 80 Wash. 
213, 141 P 357, AnnCas1916B 359; 
parents v. Guis, 51 Wash. 93, 98 P 
100. 


N. S.—Starratt v. White, 47 N. S. 
162, 11 DomLR 488. 

{a] Thus, in an action for per- 
sonal injuries caused by a defective 
sidewalk, interrogatories attached to 
the answer directed to plaintiff con- 
cerning her place of birth, localities 
in which she had lived since a child, 
names of her different employers, 
and the residence and occupation of 
her parents, if living, do not concern 
material matters in issue, and there- 
fore exceptions thereto are properly 
sustained. McFarland v. Muscatine, 
98 Iowa 199, 67 NW 233. 


72. Ala.—Montgomery Light, etc., 
Co. v. Harris, 197 Ala. 358, 72 
619. 


Fla.—Knight v. Empire Land Co., 
55 Fla. 301, 45 S 1025. 

Ga.—Marshall v. Riley, 7 Ga. 367. 

La.—Saunders v. Carroll, 14 La. 
Ann, 27; Phillips v. Carr, 13 La. 71; 
Bullett v. Serpentine, 12 Mart. 393. 

Mass.—Carroll v. Boston El. R. 
Co., 200 Mass. 527, 86 NE 793. 

N. J—Watkins v. Cope, 84 N. J. 
L. 143, 86 A 545; Wolters v. Fidelity 
Trust Co., 65 N. J. L. 130, 46 A 627; 
Franklin’s Tp. v. Crane, 80 N. J. Eq. 
509, 516, 85 A 408, 43 LRANS 604 
{cit Cyc]. 

N. Y.—Videtto v, Dudley, 56 N. Y. 
Super. 600, 4 NYS 437. 

Wash.—Du Clos v. Batcheller, 17 
Wash. 389, 49 P 483. 

Eng.—The Mary or Alexandra, L. 
R. 2 A. & E, 319; Wiley v. Pistor, 
7 Ves. Jr. 411, 32 Reprint 166. 

[a] Interrogatories intended mere- 
ly to obtain the names of defendant’s 
witnesses need not be_ answered. 
Montgomery Light, etc., Co. v. Har- 
ris, 197 Ala. 358, 72 S 619; Watkins 


\, 


v. Cope, 84 N. J. L. 148, 86 A 545. 

[b] Interrogatories merely of a 
fishing character seeking exclusively 
for the case or proof of the opposite 
party are properly excluded. Knight 
v. Empire Land Co., 55 Fla. 301, 45 
S 1025. 

{c] Issue on immaterial plea. — 
Where plaintiff joins issue on de- 
fendant’s pleas presenting an imma- 
terial issue, defendant is entitled to 
answers to interrogatories calling for 
testimony supporting the pleas. Mer- 
tins v. Hubbell Pub. Co., 4 Ala. A. 
500, 58 S 679. 

73. Whittaker v. Scarborough Post 
Newspaper Co., [1896] 2 Q. B. 148; 
Affleck v. Mason, 21 Man. 759; Star- 
ratt v. White, 47 N. S. 162, 11 Dom 
LR 488. 

[a] What is not irrelevant.—(1) 
An interrogatory whether the facts 
Stated in the petition are not true 
cannot be _ irrelevant. Perron v. 
Grassier, 2 La. 152. (2) An inter- 
rogatory in a bill for discovery as to 
the amount of income received by 
an execution-proof debtor as a pub- 
lie official and the disposition thereof 
is not impertinent or improper if 
designed to disclose profitable invest- 
ments. McFarland v. Muscatine, 98 
Iowa 199, 67 NW 2383. 

74 U. S.—Robinson v. Philadel- 
phia, etc., R. Co., 28 Fed. 340. 

Iowa.—Red Polled Cattle Club v. 


Sj; Rea Velen Cake Club, 108 Iowa 105, 


78 NW_ 803. 

La.—Levistones v. Marigny, 13 La. 
Ann. 353. 

Oh.—Devore v. Dinsmore, 2 Oh. 
eee (Reprint) 600, 4 WestLMonth 


4, 
Eng.—Smith v. Berg, 36 L. T. Rep. 
N.S." 471. 

75. Cincinnati, etc., R. Co. v. How- 
ard, 124 Ind. 280, 24 NE 892, 19 
AmSR 96, 8 LRA 593. 

76. Hoyt v. Smith, 23 Conn. 177, 
60 AmD 632; Horlick’s Malted Milk 
Co, v. Spiegel, 155 Wis. 201, 144 NW 
ae Leveque v. Lambert, 42 N. B. 


77. Whateley v. Crowter, 5 E. & 
B. 709, 85 ECL 709, 119 Reprint 645. 
78. Kennedy v. Dodson, [1895] 1 
Ch. 334; Starratt v. White, 47 N. S. 
162, 11 DomLR 488. 
wee Toomer v. Righton, 22 S. C. L. 


80. Hancock v. Franklin Ins. Co., 
107 Mass. 113. 

81. McMillan v. Croft, 2 Tex. 397. 

82. Knight v. Empire Land Co., 


55 Fla. 301, 45 S 1025; Jones v. Berry- 
hill, 25 Iowa 289. 
ger McMillan v. Croft, 2 Tex. 

84. Knight v. Empire Land Co., 
55 Fla. 301, 45 S 1025; Dabbs v. 
Hemken, 3 Rob. (La.) 123; Gravier 
v. Cullion, 11 La. 269; Coco v. La- 
cour, 4 La. 507; MeMillan v. Croft, 
2 Wex. 397. 

85. Hayden v. Davis, 9 Rob. (La.) 
323; Coco v. Lacour, 4 La. 507. 

86. See statutory provisions. 

[a] In New Jersey interrogatories 
to a complaint must. be filed within 
fifteen days after the filing of the 
answer, or the complainant will not 
be compelled to answer them, unless 
there is some sufficient excuse for’ not 
filing them until after that time. 
Phelps v. Curtis, 2 N. J. Eq. 387. 

{b] In England the statute en- 
titles plaintiff to deliver interroga- 
tories to defendant with his declara- 
tion, and defendant may. do the same 
with his plea; but if either party 
seeks to do so at any other time 
he should satisfy the court of the 
necessity therefor. James vy. Barns, 
17 C. B. 596, 84 ECL 596, 139 Re- 
print 1210. 

87. Sherman y. Hogland, 73 Ind. 
472; Paul v. Baltimore, ete., R. Co., 
33 Ind. A. 157, 69 NE 1024. 

[a] After plea in abatement.—In- 
terrogatories may be propounded 
when the matter in controversy is 
presented by an answer in abatement. 
Combs v. Union Trust Co., 146 Ind. 


688, 46 NE 16; Paul v. Baltimore, 
sare R. Co, 33, Ind. A.'15%,7 69 NB 
88. Free v. Western Union Tel. 


Co., 135 Iowa 69, 110 NW 143; Theis 
v. Chicago, etc., R. Co., 107 Icwa 522, 


78 NW 199; Templeton v. Morgan, 
2 Oh. Dec. (Reprint) 602, 4 WestL 
Month 146. 

89. Blair v. Sioux City, ete, R. 
Co., (Iowa) 73 NW 1053. 


90. Theis v. Chicago, ete, R. Co., 
107 Iowa 522, 78 NW 199. 


2 ror Lougheed v. Praed, 1 Terr. L. 
53. 

92. Kennedy v. Gooding, 7 Gray 
(Mass.) 417. 

93. Garwood vy. Curteis, 10 Jur. 
Ny S:,,199: 

et a Bank v. McDonough, 5 
95. Seaboard Air Line R. Co. v. 
mith, 70 Fla. 308, 70 S 416. 

96. Mayor v. Collins, 24 Q. B. D. 
361. 
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litem.°? A corporation can be required to an- 
swer interrogatories,°S even though it is a foreign 
corporation;®® but the party propounding the in- 
terrogatories must prove to the satisfaction of the 
court that the other party is a corporation. 

[§ 85] g. Service. In some jurisdictions the 
interrogatories may be served on the party or on 
his attorney;* in others, the party must be served 
personally... Where a party to whom interroga- 
tories have been propounded has no attorney of 
record, it seems that the interrogatories may be 
served by leaving a copy at his domicile with his 
wife, especially where in addition notice is given 
to the party by the commissioner.* A defect in 
the service of interrogatories cannot avail after 
they have been in court several years. Plaintiff 
is not bound to answer interrogatories ordered to 
be served on him until service is made,® and unless 
the statutory notice of the propounding of the 
interrogatories is given, the answers will not be 
allowed to be taken for confessed.? 

[§ 86] h. Objections—(1) Grounds, Interroga- 
tories cannot be based upon a pleading held bad 
on demurrer,’ or upon a pleading constituting no 
defense to an action,® or upon matters not stated 
in the pleadings,!® or not pertinent to the issue.1 
Where plaintiff in avoidance of a defense sets up 
new or distinct matter, it is competent for him 


97. Rohleder v. Wright, 162 Wis. 
580, 156 NW 955; Ingram v. Little, 
PE te LD, 2b, Month 144, 


etc. R. fa] 
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148, 86 A 5645; Devore v. 
2 Oh, Dec, (Reprint) 600, 4 WestL 19. 


Defense not pleaded.—An ob- 20. 


[§§ 84-86 


to seek from defendant a disclosure in support of 
such new issue.!? Where fraud is charged, wide 
latitude is allowed in the interrogatories, and they 
will not be stricken out unless clearly improper.!® 
Interrogatories are objectionable which require the 
statement of conclusions of law,!* or answers to 
hypothetical questions,!® or opinions!® or mere 
hearsay,'’ or matters not within the personal knowl- 
edge of the interrogated party,!® or the setting out 
of copies of written instruments.!® But interroga- 
tories are not to be treated with unnecessary strict- 
ness,°° and when too broad the party may be re- 
quired to answer so much as is relevant to the 
cause at issue.2t Frivolous interrogatories need 
not be answered.?? A party is not entitled to in- 
terrogatories as to what facts possible witnesses 
would testify to.2* Interrogatories are properly 
excluded where they seek a disclosure of facts con- 
ceded. or known to the applicant.24 Interrogatories 
cannot be filed for the purpose of contradicting 
a written instrument,?® or ascertaining the contents 
thereof,?* although patent and unmistakable facts 
to be gathered from such instruments, as, for ex- 


‘ample, the date and amount of a draft, may be 


legally demanded.*? Interrogatories seeking exclu- 
sively for information relating to the case of the 
other side are not permitted.?s Interrogatories, al- 
though sworn to be material to the issues, will be 
Wilson, 2 N. J. L. J,. 865. 

Meyer vy. Manhattan L. Ins. 


Co., 144 Ind. 489, 48 NE 448. 
Hancock v. Franklin Ins. Co., 


Dinsmore, 


98. Blair v. Sioux aay 

Co., 109 Iowa 369, 80 NW 6738. 
99. Illinois Cent. R. Go, v.. San- 

ford, 75 Miss. 862, 28 S 855, 942. 

1. Gott v. Adams Express Co., 100 
Mass. 320. 

2. Albert Hass Lumber Co. v. Gib- 
son, 172 Ala. 111, 54 S 994, AnnCas 
19138D 497; Jackson v. Hughes, 6 Ala. 
257; In re Mulcaster, 47 L. J. Ch. 609. 

fay Contempt. —Service on the so- 
licitor of a party is a proper founda- 
tion for an attachment for failure 
to answer. Jackson v. Hughes, 6 
Ala. 257. 

{b] Notice to answer.—In Missis- 
sippi under Code (1906) § 1988, pro- 
viding that interrogatories to a non- 
resident party to a suit may be filed 
with the clerk and a copy thereof 
with notice of filing shall be given 
the party or his attorney, and § 1944 
providing that, if witnesses whose 
testimony is to be perpetuated are 
within the state notice of the filing 
of a statement touching the matter 
as to which such testimony is de- 
sired, the names of the witnesses to 
be examined, and the time and place 
of taking their testimony shall be 
given to those represented in the 
statement as adverse parties in in- 
terest, a notice that a corporation 
through its officers is required, as 
provided by Code § 1944, to answer, 
“the following interrogatories” did 
not make it necessary for the cor- 
poration or its counsel to answer 
the interrogatories under § 1988. Na- 
tional Surety Co. v. Rieves, 112 Miss. 
742,78 S782. 

8. Bartoline v. Heartle, 18 S. CG, 
L. 196 (holding that if a defendant in 
summary process desires the benefit 
of plaintiff's oath he must serve him 
personally with interrogatories; ser- 
vice on his attorney is not sufficient). 
Py Flower v. Downs, La. Ann. 

5. Wood v. Maguire, 21 Ga. 576. 

6. Desfarge v. Desfarge, 1 La, 865, 

7 Cain Lumber Co. v. Standard 
Dry Kiln Co., 108 Ala. 346, 18 S 882; 
Morrison vy. Bean, 25 Tex. ‘Suppl. 442) 

8. Lung v. Sims, 14 Ind. 467, 

9. Lamson v. Falls, 6 Ind, 309. 

10. Chaffin v. Brownfield, 88 Ind. 
305; Watkins v. Cope, 84 NV. 


jection to interrogatories intended to 
support a defense not prance was 
properly sustained, Pret ins v. Cope, 
84 N. J. L. 148, 86 A 545. 

11. ‘Ala,—Sparks vy. Reeves, 165 
Ala. 852, 51 S 5674; Birmingham R., 
Light, etc, Co. v. Oden, 164 Ala. 1, 
51 S 240. 

Ga.—Roberts v. Keaton, 21 Ga. 180. 

Ind.—Stevens v. Flannagan, 131 
Ind, \122, 80 NE 898; Chaffin v. 
Brownfield, 88 Ind. 305. 
ware _—Burnett v. Garnett, 18 B. Mon, 

La.—Butler v. Stewart, 18 La, Ann. 
564; Picket v. Vance, 14 La, Ann. 
668; Kenner v. Peck, 2 La. Ann, 938; 
Parker v. Hewitt, 1 Rob. 11. 

Mass.—Minihan v. Boston El, R. 
Co., 197 Mass. 367, 88 NE 871; Elliott 
v. Lyman, 8 Allen 110. 

Ont.—Northern_ Iron, 
Solway, 9 OntWR 597; 
Aikenhead, 5 OntWR 488, 

And see supra § 81 

12. Todd v. Bishop, 186 Mass. 386; 
eee v. Webber, 2 Gray (Mass.) 


58. 

138. Volusia County Bank v. Bige- 
low, 45 Fla. 688, 88 S 704; Cecile v. 
St. Denis, 14 La, 184, 

14, Meyer v. Manhattan L. Ins, 
Co., 144 Ind. 489, 48 NE 448. See 
also supra § 81. 

15. Meyer v. Manhattan L, Ins. 
Co., 144 Ind. 489, 48 NE 448. 

16. Meyer v. ‘Manhattan LL, Ins. 
Co., 144 Ind. 489, 48 NE 448. 

17. Culver v. Alabama Midland R. 
Co., 108 Ala,. 880, 18 S827, 

[a] Hearsay ‘Mustrated. — Plain- 
tiff in a suit for personal injuries 
against a railroad company cannot 
complain if defendant in answer to 
interrogatories asking if a written 
report of the killing has been made 
to it, and if so that the report be 
attached to the answer, stated that 
the engineer and section foreman had 
made unsworn reports of the acci- 
dent and refused to attach the same, 
such exparte statements of persons 
being hearsay and not competent evi- 
dence, Culver v, Alabama Midland 
R, Co.,.108 Ala. 830, 18 S 827. 

1s. ‘Robbins v. Brockton St. R. Co., 
180 Mass. 51, 61 NE 265; Parker v. 


6tc;, Co. ¥s 
Sangster v. 


107 Mass. 113. 
21. Ala.—Tuscaloosa First Nat. 
rae v. Leland, 122 Ala. 289, 25 S 
Towa. vor ginehe v. Price, 53 Iowa 
703, 6 NW 
Mass. ATE Sisdor 
Co., 107 Mass. 1138. 
N. Y.—Gavin v. New York Con- 
NYS 2.” 122 App. Div. 643, 107 


NY 
N. B.—Leveque vy. Lambert, 42 
N.. B...386: 

22. Hogaboom v. Price, 
703, 6 NW 48. 

23. Robbins v. Brocton St, R. 
180 Mass, 51, 61 NE 265; 
v. Wilson, 2 N. J. L, J. 
Regret 4 UN.) Ss 

- 


v. Franklin Ins. 


53 Iowa 


Co., 
Parker 
365; Starratt 
162, 11 DomLR 


24. Hubert v. New vor ete., R. 
Co., 90 Conn. 261, 96 A 967. 

25. oor v. Banerta: : Cc. B..N. S. 
671, 89 ECL 671, 140 Reprint 580. 

26. Herschfeld v. Clarke, 11 Exch. 
712, 156 Reprint 1017. 

37. Wolters v. ae Trust Co., 
65 N. J. Li 180, 46 A 

28, Fla.—Volusia County Bank v. 
Bigelow, 45 Fla. 638, 33 S 704. 

Mass.—Robbins v. Brockton St. R. 
Co., 180 Mass. 51, 61 NE 265. 

N. J.—Watkins’ v. Cope, 84 N. J. L. 
148, 86 A 545. 

Oh.—In re Pfirman, 1 OhS&CP 177, 


1 OhNP 127 
Eng.—Edwards v. Wakefield, 6 E. 
& B. 462, 88 HCL 462, 119 Reprint 


Hae Zarifi v. Thorton, 3 Jur. N. 8S. 


N. Epes AG White, 47 N. S. 
162, 11 DomLR 4 

See also supra ss “81. 

[a] Thus it was proper to refuse 
to compel an answer to an inter- 
rogatory as to what caused the col- 
lision, as a party cannot be required 
to state his views or disclose his 
potenns, Robbins v¥. Brockton St. 

180 Mass, 51, 61 NE 265. 

Co Fishing interrogatories.—(1) 
Interrogatories should relate to the 
case of the party presenting them, 
and should not be used for the pur- 
pose of prying into that of his ad- 
versary, Watkins v. Cope, 84 N. J. 
L, 148, 86 A 545. (2) Interroga- 


For later cases, developments and chang‘es in the law sce cumulative Annotations, same title, page and note number. 
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§§ 86-90] 


struck out when evidently propounded for de- 
lay. 29 P : 

vs 87] (2) Requisites and Sufficiency. Gen- 
erally an objection to interrogatories made for the 
first time when they are offered in evidence at the 
trial with the answers thereto is too late,®° but if 
the court directs improper interrogatories to be 
answered, the party may object to them at the 
trials! and where the court errs in overruling a 
motion to strike interrogatories attached to an an- 
swer it may correct the error at the trial by re- 
jecting the interrogatories.*? If only some of the 
interrogatories are objectionable, the objection to 
each with the reason therefor must be stated.®’ It 
is error for the court to strike out all the interroga- 
tories if any of them are competent.s* Objections 
to the form of the interrogatories must be made 
in writing.®® The right to object to interrogatories 
may be waived,®® as by answering without objec- 
tion,’ or assenting to an order requiring an un- 
swer.88 

[§ 88] i. Answers to Interrogatories—(1) In 
General. The answers to interrogatories are part 
of the record and cannot be withdrawn,°® although 
an objection to them was sustained and the party 
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filed other answers.*® It is the duty of the interro- 
gated party to take out a commission to take his 
answers to the interrogatories and to have same 
properly executed and returned.*! 

{[$ 89] (2) Time for Making Answer. The time 
for answering interrogatories is usually fixed by 
statute or order or rule of court.*? It is within 
the discretion of the court to permit a party to an- 
swer after expiration of the time for answering 
as fixed by the statute,** or order of court,** and 
the exercise of such discretion will not be reviewed 
in the absence of abuse.*® Answers to interroga- 
tories need not accompany the answer to the peti- 
tion, but may be filed before the trial,*6 

Amendments to answer. Additional answers 
making the original answers more specific cannot 
be filed after a new trial has been granted, since 
such amendments, if allowed, should be limited 
to the correction of mere mistakes or oversights, 
and must be made promptly upon their discovery.** 

[§ 90] (3) By Whom Answer Made. Answers 
to interrogatories must be made by the party to 
whom they are addressed.48 They cannot be made 
by an agent *® or attorney.°° Answers not made by 
the party are nullities and need not be expected 


tories propounded to plaintiff under 
the statute are not in the nature of 
a fishing bill, where, in connection 
with the affidavit made previous to 
their being filed, they state the exist- 
ence of a pertinent fact which de- 
fendant believes to be within plain- 
tiff’s knowledge, and call on him to 
answer in respect thereto. Chandler 
v. Hudson, 8 Ala. 366. (3) Inter- 
rogatories propounded only for the 
purpose of obtaining the names of 
the other party’s witnesses, or the 
evidence of his case, need not be 
answered. Montgomery Light, etc., 
Co. v. Harris, 197 Ala. 358, 72 S 619. 

{e] Raising objection—Where a 
party desires to avail himself of the 
protection that he is not bound to 
disclose the names of his witnesses 
or the manner in which he proposes 
to prove his own case, he must fully 
state in his answer to the interroga- 
tories that the matters inquired of 
are within the protection of the stat- 
ute. Spinney v. Boston El. R. Co., 
188 Mass. 30, 73 NE 1021. 

{d] In Florida under Gen. St. 
§ 1969, either party in ejectment may 
avail himself of the proceedings by 
interrogatories provided by §§ 1534, 
1535, to obtain a disclosure from the 
other party of the title and every link 
thereof upon which such other party 
sues or-defends. McKinnon v. Lewis, 


74S S 
Parker v. Hewitt, 1 Rob. (La.) 


29. 
11. 

30. Combs v. Union Trust Co., 146 
Ind. 688, 46 NE 16. 

31. Poindexter v. Davis, 6 Gratt. 
(47 Va.) 481. 

Matters tending to incrimi- 
nate. — Where interrogatories are 
filed the answer to which would tend 
to incriminate the party or subject 
him to a penalty or forfeiture, and 
he is directed by the court to answer 
them, he may object on the trial to 
their admission in evidence. Poin- 
dexter v. Davis, 6 Gratt. (47 Va.) 481. 

32. Tocoma, ete., Co. v. Field Co., 
(Wash.) 170 P 360. 

33. Swinney v. Dorman, 25 Ala. 
433; Dalgleish v. Lowther, [1899] 2 
Q. B. 90; Gay v. Labouchere, 4 Q. B. 
Sy aun ety v. Perry, 36 L. T. 


Re 513. 

os Geinegeae to a part of the 
interrogatories on the ground of ir- 
relevancy, or that they seek to dis- 
cover the evidence of the other par- 
ty, must be taken by affidavit and 
do not afford ground for setting aside 
the ¢ bear ae Gay v. Labouch- 
ere, 4 Q. B. D. 206. 

34. Volusia County Bank v. Bige- 


i 


low, 45 Fla. 638, 33 S 704. 

35. Allerkamp v. Gallagher, (Tex. 
Civ. A.) 24 SW 372. 

36. See cases infra notes 37, 38. 

87. Southern R. Co. v. Bush, 122 
Ala. 470, 26 S 168. 

38. Free v. Western Union Tel. 


Co., 185 Iowa 69, 110 NW 148. 

39. McKerall v. McMillan, 9 Rob. 
(La.)} 19; Hunter v. Smith, 5 Mart. 
N. S. (La.) 177; Poston v. Adams, 5 
Mart. (La.) 272. 

40. Hunter v. Smith, 5 Mart. N.S. 
(La.) 177; Poston v, Adams, 5 Mart. 
(La.) 272. 

41. Kirtland v. Harris, 20 La. Ann. 


153; Clarke vy. Jones, 1 Rob. (La.) 78; 
Townsend v. Gibbs, 11 Cush. (Mass.) 
158; Sheldon v. Kendall, 11 Cush. 
(Mass.) 74. 

{a] Thus where defendant moved 
for the continuance of the cause on 
the ground that the commission to 
take the answers of plaintiff, resid- 
ing out of the state, on interroga- 
tories propounded to him had _ not 
been returned, and the counsel of 
plaintiff then offered as a substitute 
the answers of plaintiff taken with- 
out a commission in another state 
responsive to the interrogatories 
which were received in evidence, the 
admission of the answers so_ taken 
was irregular. Kartland vy. Harris, 
20 La. Ann. 153. J 

{[b] Answer in open court. — In 
Louisiana a party to whom interrog- 
atories have been propounded can be 
required to answer in open court 
only when he resides in the parish 
where the court holds its sittings. 
ent v. Turnstall, 6 Rob, (La.) 


{c] In Georgia it is the. duty of 
the party examined to execute and 
return the commission, on notice of 
the filing of the interrogatories, but 
in the absence of such notice the 
burden of having them correctly exe- 
euted is on the party seeking the 
discovery. Hatcher v. Mechanics- 
burg First Nat. Bank, 79 Ga. 538, 5 
SE 127. 

42. See statutes and court rules. 

{a] Motion for order fi time.— 
Where interrogatories to plaintiff are 
annexed to an answer requiring no 
reply, defendant should ask for an 
order fixing a definite time within 
which the interrogatories are to be 
answered before moving for a dis- 
missal for failure to answer. Garvin 
v. Cannon, 53 Iowa 716, 6 NW 122; 
Hogaboom vy. Price, 53 Iowa 703, 6 


NW 43. 
{b] Sufficiency of order fixing 
e for answer.—Where a formal 


order in writing fixing the time for 
answering interrogatories is made, 
and a copy served on the party, it 
is sufficient although it was not on 
the minute bock of the court. Rose- 
nau v. Powell, 173 Ala. 123, 55 S 789. 


43. Pool v. Harrison, 18 Ala. 514; 
Big Grove Tp. Independent School 
Dist. v. Solon Independent School 
Dist., 148 Iowa 154, 125 NW 184; 


Spinney v. Boston El. Ets ers 188 
Mass. 30, 73 NE 1021; Haas v. Wash- 
ington Water Power Co., 93 Wash. 
291, 160 P 954 (answer permitted at 
opening of trial). 

44. Huff v. Freeman, 15 La. Ann. 


40. 

45. Big Grove Tp. Independent 
School Dist, v. Solon Independent 
Saker Dist., 148 Iowa 154, 125 NW 

{a] Permitting an answer to be 
made at the opening of the trial is 
not error where the opposite party 
does not move to strike the pleading 
for failure to answer but moves for 
judgment and it appears that failure 
to answer earlier was not prejudicial. 
Haas vy. Washington Water Power 
Co., 98 Wash. 291, 160 P 954. 


46. Seal v. Erwin, 2 Mart. N. S. 
(La.) 245. 
47. City Deposit Bank v. Green, 


138 Iowa 156, 115 NW 893. 

48. Baldwin v. Moser, 155 Iowa 
410, 186 NW 195; Gollobitsch v. Rain- 
bow, 84 Iowa 567, 51 NW_ 48; Hen- 
derson v. Bowles, 3 Mart. N. 8S. (La.) 
152; Buford v. Valentine, 3 Mart. 
N. S. (La.) 57. 

49. Henderson v. Bowles, 3 Mart. 
N. S. (La.) 152; Buford v. Valentine, 
8 Mart. N. S. (La.) 57; Wentzel v. 
Zinn, 10 OhS&CP 97, 7 OhNP 512. 

50. Gollobitsch v. Rainbow, 84 
Iowa 567, 51 NW 48; Nicholson v. 
Sherard, 10 La. Ann. 533; Harding 
v. Noyes, 125 Mass. 572. 

fa] When a part is ordered to 
answer in open fated" the interroga- 
tories should be severally read to 
him, and he should then dictate his 
answers to the clerk, to be put on 
record in the presence of the judge 
and the opposite party, on the day 
fixed by order of the court, or if 
there is no order, after notice to the 
party interrogating. So when de- 
fendant’s answers written by his 
counsel out of court are brought in 
and sworn to by him in open court, 
with whose leave they are filed, with- 
out, however, being read to the court 
and without the knowledge of plain- 
tiff’s counsel, they will on motion 
be stricken out. Nicholson v. Sher- 
ard, 10 La, Ann. 533. 
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to. If the interrogatories are addressed to a cor- 
poration the answer should be made by its presi- 
dent,°? although it has been held that the corpora- 
tion may select its own agent to make the an- 
swers.o* Where interrogatories expressly call for 
the separate answers of the members of a firm 
every member thereof must answer,°* but where an- 
swers from each member of the firm are not. called 
for answers by one will be sufficient.®° 

[§ 91] (4) Requisites and Sufficiency of An- 
swer. Answers to interrogatories taken under the 
statute are governed by much the same rules as 
are applicable to answers to bills of discovery in 
chancery.°® By the weight of authority a party in 
answering interrogatories under the statute may 
state facts pertinent to the issue and clearly con- 
nected with the facts sought to be established by 
his adversary although not responsive to the in- 
terrogatories,°* although it has been held that an- 
swers to interrogatories which set up independent 
facts not responsive to the interrogatories for the 
purpose of making evidence for the party answer- 
ing may be stricken.®* Although the answer must 
be eategorical,®® it is immaterial what language is 
used,®° and a party has the right to qualify the 
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answer by stating facts which prevent the conse- 
quence of absolute and unqualified answers.®? The 
explanations must, however, be reasonably lmit- 
ed,®* and closely linked with the facts upon which 
he has been interrogated.®? An answer may deal 
in generalities without on that account being ob- 
noxious to the objection that it is not closely linked 
with the main fact to which the party was interro- 
gated.°4 But a party interrogated as to a par- 
ticular fact cannot annex to his answer letters to 
a third person and thus introduce statements not 
under oath to influence the jury on other points,® 
nor state his conclusions of law on the facts,** nor 
include hearsay,® or secondary evidence without a 
proper foundation,®® for such answers must con- 
form to the rules of evidence.*® Answers are not 
subject to exception merely because they set forth 
immaterial matters.7°. Hvasive answers will be 
stricken out,’+ but an evasive answer to ex parte 
interrogatories will not justify taking the inter- 
rogatories as confessed where there was no de- 
liberate refusal to answer.’? If substantially all 
the interrogatories are answered it is not neces- 
sary that the answers should correspond numeri- 
cally with the interrogatories, unless it is appar- 


eg Henderson v. Bowles, 3 Mart. 

N. S. (la.) 152; Buford v. Valentine, 
3 Mart. N.S: (La. ) 57. 

52. Commercial Bank v, Guice, 12 
(La.), 181. 

53. Louisville, etce., R. Co. v. Hen- 
ly, 88 Ind. 535. 

54. Allain v. Truxillo, 14 La. 297. 

55. Ferguson v. Murphy, 10 La. 
Ann. 58; Tiernan vy. Noe, 15 La. 119; 
Martineau v. Carr, 3 Mart. (La.) 497. 

56. Sullivan Timber Co. y. Louis- 
ville, etc., R. Co., 163 Ala. 125, 50.8 
941; Prestwood v. Carlton, 162 Ala. 
327, 50 S 254; Saltmarsh v. Bower, 
22 Ala. 221; Wilson v. Maria, 21 Ala. 
359; Thompson v. Mapp, 6 Ga. 260. 

Answer in equity giving discovery 
see supra §§ 35-40. 

57. Southern R. Co. v. Hayes, 183 
Ala. 465, 62 S 874; Rice v. Southern 
R. Co.,.175. Ala, 69,,56S..687; Bir- 
mingham R., etc.,.Co. v. Morris, 163 
Ala. 190, 50 S 198; Sullivan Timber 
Co. v. Louisville, ete, R. Co., 163 
Ala. 125, 50 S 941 [overr Garrison v. 
Glass, 139 Ala. 512, 36 S 725; Tusca- 
loosa First Nat. Bank v. Leland, 122 
Ala. 289, 25 S 195]; Prestwood. v. 
Carleton, 162 Ala. 327, 50S 254; 
Pritehett v. Munroe, 22 Ala. 501; 
Saltmarsh v. Bower, 22 Ala. 221 
[overr Lake v. Gilchrist, 7 Ala. 955]; 
Allen v. Camp, 14 Ala. A. 341, 70 S 
290; Woodruff y. Dodd, 15 La, Ann. 
644; Amonett v. Fisk, 4 La. Ann. 342; 
Baxter v. Massasoit Ins. Co., 13 Al- 
len (Mass.) 820; Sparks v. Taylor, 
aaa Tex, 411, 90 SW 485, 6 LRANS 


[al] Reason for rule.—“If the in- 
terrogatee should be confined in his 
answers to only those interroga- 
tories responsive to the interroga- 
tories propounded to him, the power 
would be thereby given the inter- 
rogator to extract from the interrog- 
atee only matter favorable to his 
action or defense and to leave the 
interrogatee dumb to explain or avoid 
in his answers the favorable (to the 
interrogator) fact or circumstance so 
elicited.” Sullivan Timber Co, v. 


Louisville, ete., R. Co., 168 Ala. 125, 
136. 50 S 941. 

58. Conway v. Turner, 8 Ark. 356; 
Zeigler v, Scott, 10 Ga. 389, 54 AmD 
395; Claflin v. Wolff, N. J. L. 308, 
96 A 73 

59. Hoover v. Miller, 6 La. Ann. 
204; Gabaroche v. Hebert, 7 Mart. 
N. S. (la.) 526. 

60. Gabaroche vy. Hebert, 7 Mart. 
N. S. (La.) ,526. 

61. Southern R. Co. v. Hayes, 183 


Ala. 465, 62 S 874; Prestwood v. 
Carlton, 162 Ala. 327, 50 S 254; Man- 
ning v. Maroney, 87 Ala. 563, 6 S 343, 
13 AmSR 67; Crymes v. White, 37 
Ala. 549; Pritchett v. Munroe, 22 Ala. 
501; Railsback v. Koons, 18 Ind. 274; 
Wright-Blodgett Co; v. Elms, 106 La. 
150, 30 S 311; Carroll v. Carroll, 48 
La. Ann. 956, 20 S 210; Gusman 
Hearsey, 26 La. Ann, 251; Quick 
Haskins, 15 La. Ann. 656; Broxton 
Bloom, 15 La. Ann. 618; Tegarden 
Powell, 15 La. Ann. 184; Bowers 
Hale, 14 La. Ann. 419; Hoover v. Mil 
ler, 6 La, Ann. 204; Amonett vy. Fisk, 
4 La. Ann. 342; Haynes v. Heard, 3 
La, Ann. 648; Ross v. Ross, 9 Rob. 
(La,) 173; Lauve vy. Bell, 1 La. 191; 
Nichols v. Pierce, 6 Mart. N. S. (La.) 
705; Glasgow v. Stevenson, 6 Mart. 


<4 


N.S. (La.) 567; Maxwell v. Gunn, 
2 Mart. N. S. (La.) 140; Rogers v. 
Parmetti, 1. Mart. N. S. (La.) 382; 


Richardson v. Terrel, 9 Mart. (La.) 
1; Taylor v. Morgan, 1 Mart. (La.) 
203; Byrne v. Marshall, Man, Unrep. 
Cas. (La.) 196; Foster v., Spear, 22 
Tex. 226. 

62. Lyell v. Kennedy, 33 Wkly. 
Rep. 44. 

63. Carroll vy. Carroll, 48 La. Ann. 
956, 20 S 210; Soery v. Friend, 12 La. 
Ann. 579; Hoover v. Miller, 6 La. 
Ann. 204; Smith v. Richardson, 11 
Rob. (La.) 516; Wells v. Hickman, 6 
Rob. (La.) 1; Byrne v. Marshall, Man. 
Unrep. Cas. (La. ) 196 

[a] Rule applied.—If a party ad- 
mits the existence of an agreement 
which*he says was afterward broken 
by the other party, the latter will 
not be considered as closely linked 
with the admission, but merely the 
affiant’s opinion upon what may be a 
question of law. Hoover v. Miller, 6 
La. Ann. 204. 

[b] Where the facts of an answer 
are not closely connected with those 
of the question, the opposite party 
should move to strike out the irrel- 


evant matter. Smith v. Richardson, 


11 Rob. (La.) ee Wells v. Hickman, 
6 Rob. (la.) 1 

64. Herbert v.. Butterworth, 23 
Tex. 250. 


65. Reynolds v. Rowley, 3 Rob. 
(La.) 201, 38 AmD 233. 

66. Owen v. Brown, 13 La. Ann. 
aoqt Knox vy. Thompson, 12 La, Ann. 
114. 

67. Lafarge v. Ripley, 4_ Mart. 
N. S. (La.) 303; Henderson v. Guerin, 
10 La, A. (Orleans) 243. 

68. Lafarge v. Ripley, 4 Mart. 
N. S. (la.) 3803 (holding that an 


answer cannot make a copy of a 
document evidence without account- 
ing for the original). 

69. Henderson y. Guerin, 10 La. A. 
(Orleans) 243. 

70. Conway v. Turner, 8 Ark. 356. 

71. Ala.—Farrow  v. Nashville, 
etc., R. Co., 109 Ala. 448, 20 S 303. 

TInd.—Cleveland, ete,’ R. Co.-v; Mil- 
ler, 165 Ind. 381, 74 NE 509. 

Towa.—Blair v. Sioux City, ete., R. 
Co., 109 Iowa 369, 80 NW 673. 

La.—Baker v. Garlick, os Rob. 125; 
Robbins v. Leverich, 6 La. 340. 

Wash.—Lowry v. Moore, 16 Wash. 
476, 48 P 238, 58 AmSR 49. 

[a] Rule applied.—(1) Where the 
complainant fully described the note 
sued on, defendant’s answers to writ- 
ten interrogatories, that “he did not 
know” whether he executed the note, 
whether he ever saw it, whether pay- 
ment had been demanded, ete., were 
properly striken out as evasive. Low- 
ry v. Moore, 16 Wash. 476, 48 P 238, 
58 AmSR 49. (2) Where interroga- 
tories attached to a petition to be 
answered by a corporation defendant 
were answered by an officer of de- 
fendant by stating that he had no 
personal knowledge of the matters 
inquired about, and knew of no other 
officer who had such knowledge, and 
the facts required were such as could 
be readily ascertained from the books 
and records of the corporation, such 
answers were properly striken out 
as uncandid, and an attempt to avoid 
a compliance with the law. Blair v. 
Sioux City, etc., R. Co.,109 Iowa 369. 
80 NW. 673. 

72. Baldwin v. Richardson, 39 Tex. 
Civ. A. 406, 87 SW 746. 

[a] Rule applied.—(1) The inter- 
rogatory should not be taken as con- 
fessed where it is shown that the no- 
tary insisted upon immediate an- 
swers and the party interrogated ex- 
plained that he desired time to con- 
sult his attorney who was then other- 
wise busily engaged. Baldwin v. 
Richardson, 39 Tex. Civ. A. 406, 87 
SW 746 (2) Where a husband an- 
swered that he did not remember to 
an interrogatory whether at the death 
of his wife money on hand and due 
him amounted to a certain sum, the 
answer was evasive, and the court 
properly charged that if the jury be- 
lieved it willful it could be taken as 
a.confession that such amount was 
on hand or due.. Wood v. Dean, (Tex. 
Civ. A.) 155 SW 363. 

[b] Where all the answers taken 
together present a complete answer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ent that defendant’s rights were prejudiced there- 
by.78 A party is not bound to answer positively, 
if he swears that his memory does not enable him 
to do so.’* If the interrogatories are not specifically 
directed to the information and belief as well as 
the knowledge of the party, it is sufficient if he 
answers from knowledge.” If an officer of a cor- 
poration is examined, he may be required to make 
inquiries of other officers and servants of the 
corporation and give the information so received,*® 
except such as may have been accidentally acquired 
by them and not in the course of thei employ- 
ment.’?7 The whole answer must be taken together.’§ 
Under some statutes the court may in its disere- 
tion limit the answers to certain of the interroga- 
tories propounded.”® 

[§ 92] (5) Verification. The answer should be 
verified by the oath of the party,®® and not by his at- 
torney,®! and although the answer is«made by a cor- 
poration, it must nevertheless be verified.s? The 
verification may be-on a separate paper.®’ After 
going to trial defendant cannot ask that the suit 
be dismissed, because there is no legal evidence 
that plaintiff’s answers are sworn to.S* 

[§ 93] (6) Exceptions to Answer. Exceptions 
to the answer must be in writing,®® and must be 


to all the 


gether, the court will not order one| missioner are 
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interrogatories taken to-jof the court, and not before a com- 
sufficiently verified. 
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made before trial,8*> especially when made with re- 
gard to mere irregularities.87 But objections to - 
portions of the answer on the ground that they are 
irrelevant may be made on the trial in the same 
manner as an objection would be made on the ex- 
amination of a witness,°® and so may the objec- 
tion that the officer before whom the answers were 
sworn to was not authorized to receive an oath.8® 
Where the answer is not sufficiently explicit, the 
remedy is by motion for a more explicit answer, 
rather than by motion to dismiss.°° 

[§ 94] (7) Answers as Evidence—(a) In Gen- 
eral. Answers to interrogatories are not considered 
oral evidence.®t But they may be read in evidence 
with the same effect as answers to bills of dis- 
covery.°* Both the: interrogatories and answers 
may be read.°* The party filing the interrogatories 
is not bound to read the answers,°* but may prove 
his demand by any other testimony.®® If, how- 
ever, he offers a portion of the answers in evi- 
dence he makes all of them evidence,®® at least so 
far as they are pertinent to the interrogatories,?* 
which includes not only the answer directly given 
but also all matters. in explanation thereof ;®* but 
if. the answer is to a matter entirely distinct from 
that inquired of it is not evidence for the party 


codefendant or his deposition. Sax- 
by v. Neal, 2 Pinn, 399, 2 Chandl. 


of the interrogatories to be taken 
for confessed on an objection that 
the answer to that particular inter- 
rogatory was evasive. Wright-Blod- 
gett Co. v. Elms, 106 La. 150, 30 S 


311. 
73. Maduel v. Mousseau, 28 La. 
Ann. 691; Amherst, ete, R. Co. v. 


Watson, 8 Gray (Mass.) 529; Pearce 
v. Greek Boys Min. Co., 48 Wash. 38, 
920P 273: 

[a] One answer to several inter- 
rogatéries.—(1) A party to an action 
may make one answer to several in- 
terrogatories of the adverse party, to 
each of which it is responsive, not- 
withStanding the statute provides 
that “each interrogatory shall be an- 
swered separately and fully.” Am- 
herst, ete., R. Co. v. Watson, 8 Gray 
(Mass.) 529. (2) Where defendant 
served on plaintiff a large number of 
written interrogatories, many of 
which bore upon a single issue, and 
those pertaining to one matter were 
grouped together by plaintiff and an- 
swered as if but a single interroga- 
tory, the answers were not insuffi- 
cient on that ground. Pearce v. Greek 


eee Min. Co., 48 Wash. 38, 92 P 
‘ A 

74 Lewis v. Decoux, 5 Mart. N. S. 
(La.) 649. 

75. Fry v. Shehee, 55 Ga. 208. 

76. Cleveland, ete., R. Co. v. Mil- 


ler, 165 Ind. 381, 74 NE 509; Robbins 
v. Brockton St. R. Co., 180 Mass. 51, 
61 NE 265; Toland v. Paine Furniture 
Co., 179 Mass. 501, 61 NE 52; Bole- 
kow v. Fisher, 10 Q. B. D. 161; Pa- 
wvitt v. North Metropolitan Tramways 
Co., 48 L. T. Rep. N. S. 730; Augus- 
tine, etc. Engine Co. v. Saturday 
Night, Ltd., 36 Ont. L. 551. 

{a] A corporation cannot shield 
itself behind an avowal of personal 
ignorance on the part of the officer 
when he can reasonably ascertain the 
facts sought. Robbins v. Brockton 
St. R. Co., 180 Mass, 51, 61 NE 265. 

77. Welsbach Incandescent. Gas 
Lighting Co. v. New Sunlight Incan- 
descent Co., [1900] 2 Ch. 1. 

78. Ross v. Ross, 9 Rob. (La.) 
173: Bradford v. Brown, 11 Mart. 
(La.) 317; Henderson vy. Guerin, 10 
La. A. (Orleans) 243. 

79. Maremont, ete., Co. v. Schwarzs- 
child, ete., Co., 194 Tll. A. 619. 

80. Henderson v. Bowles, 3 Mart. 
N. S. (La.) 152; Wentzel v. Zinn, 10 
OhS&CP 97, 7 OHNP 512. 

[a] Answers verified before a 
judge of a court of record under seal 


\ hs 
\ 


Lovett v. Casey, 17 Tex. 594. 

(b] Commission.—And interroga- 
tories cannot be taken for confessed 
against a plaintiff who has actually 
answered merely because his oath 
was not taken under a commission 
from the court before which the case 
was pending. McCloskey v. Wing- 
field, 32 La, Ann. 38. 

{c] Answers to interrogatories by 
a nonresident party are sufficiently 
authenticated if the oath is taken be- 
fore a person having prima facie au- 


thority to administer an oath. Reid 
v. Reid, 11 Tex. 585. 
81. Wentzel v. Zinn, 10 OhS&CP 


97, 7 OhNP 5612. 

fa] Answer on information de- 
rived from attorney.—Where a per- 
son in answer to interrogatories filed 
an answer thereto by an attorney un- 
der whose advice the acts complained 
of were done, accompanying his own 
affidavit stating that his information 
was derived from the attorney, but 
did not state that he believed the an- 
swer of the attorney to be true, such 
answer should have _ been stricken 
from the files. Gollobitsch v. Rain- 


bow, 84 Iowa 567, 51 NW 48. 
82. Blair v. Sioux City, ete, R. 
Co., (Iowa) 73 NW 1053. 


83. Roy v. Wiley, 2 La. 315. 
rire Dean v. Smith, 12 Mart. (La.) 


3 

85. Allen v. Atchison, 26 Tex. 616. 

86. McCargo v. Crutcher, 27 Ala. 
171; Allen v. Atchison, 26 Tex. 616; 
Dikes vy. De Cordova, 17 Tex. 618. 

87. Reese v. Beck, 24 Ala. 651; 
Cogin v. Redmon, 20 Ala. 650; Jordan 
v. Jordan, 17 Ala. 466; Scott v. Baber, 
13 Ala. 182. 


eniite Pritchett v. Munroe, 22 Ala. 
1 

89. Center v. Stockton, 8 Mart. 
(La.) 208. 


90. Knapp v. Order of Pendo, 36 
Wash. 601, 79 P_ 209. 

91. Semere v. Semere, 10 La. Ann. 
704; Petit v. Huber, 7 La. A. (Or- 
leans) 442. 

92. Wilson v. Maria, 21 Ala. 359; 
Maxwell vy. Guthrie, 23 Ark. 702; 
Strawn v. Norris, 23 Ark. 542; Still- 
well v. Badgett, 22 Ark. 164; Field 


v. Pope, 5 Ark. 66; Clayton v. Brown, 
30 Ga. 490. 
fa] In Wisconsin, under an early 


statute, it was held that the answers 
of a joint defendant not served with 
process cannot be read against his 
codefendant, unless plaintiff has noti- 
fied such defendant to produce his 


53. 

93. Clinton Nat. Bank vy. Torry, 30 
Iowa 85. 

94. Ala.—Calvert v. Calvert, 180 
Ala. 105, 60 S 261; Saltmarsh v. Bow- 
er, 22 Ala. 221; Montgomery Branch 
Bank v. Parker, 5 Ala. 731. 

ppc ts v. Turner, 8 Ark. 

N. H.—Wood v. Weld, Smith 367. 

N. C.—Shober v. Wheeler, 113 N. C. 
370, 16 SE 328. 

S. C.—Chapman v. Clarke, 31 S. C. 
L. 366. 

Va.—McFarland v. Hunter, 8 Leigh 
(35 Va.) 489. : 

95. Conway v. Turner, 8 Ark. 356. 

96. U. S—Dawson Town, etce., Co. 
Pept toeshan 67 Fed. 451, 14 CCA 


Ala.—Southern R. Co. v. Hayes, 183 
Ala. 465, 62 S 874; Birmingham R., 
Light, ete, Co. v. Oden, 164 Ala. 1, 
51 S 240; Farrow v. Nashville, etc., 
R. Co., 109 Ala. 448, 20'S 303; Hart 
v. Freeman, 42 Ala. 567; Pritchett v. 
Munroe, 22 Ala. 501; Saltmarsh v. 
Bower, 22 Ala. 221. 


Ark.—Strawn v. Norris, 23 Ark. 
aay Stillwell v. Badgett, 22 Ark. 


Ind.—Crocker v. Agenbroad, 122 
Ind. 585, 24 NE 169; Scott v. Indian- 
apolis Wagon Works, 48 Ind. 75. 


Mass.—Churehill v. Ricker, 109 
Mass. 209. 
[a] Rule applied.—Where plaintiff 


introduced in evidence the answers 
of a witness to interrogatories in 
which he detailed a conversation be- 
tween himself and defendant contain- 
ing declarations of defendant which 
were not called for by the interroga- 
tories, plaintiff could not have a part 
of such declarations excluded as evi- 
dence when all of them were made at 
the same time and in the same con- 
versation and related to the same 
subject matter. Hart v. Freeman, 42 
Ala. 567. 

{b] Offering part of the answers 
as predicate for impeachment.—A de- 
fendant cannot offer as evidence a 
part of plaintiff’s answers to inter- 
rogatories propounded by him with- 
out offering the whole on the sugges- 
tion of laying a predicate for im- 
peachment. Birmingham R., Light, 
ete., Co. v. Oden, 164 Ala. 1, 51 S 240. 


97. Allend v. Spokane Falls, etce., 
R. Co., 21 Wash. 324, 58 P 244. 
98. Allend v. Spokane Falls, etc., 


R. Co., 21 Wash. 324, 58 P 244. 
Right to explain see supra § 91. 
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making it.® 


are different.? 


pleadings.* 


answer as evidence whether introduced by his ad- 


versary or not.® 


A party’s answers to interrogatories 
may be evidence against him as containing admis- 
sions,! notwithstanding the interrogatories may be- 
long to a different case,” and although the issues 
So his answers may be evidence 
against him in the same suit in support of amended 
In some jurisdictions the party an- 
swering interrogatories is not entitled to the bene- 
fit of the answers as evidence unless they are of- 
fered in evidence by his adversary,’ but in others 


As a general rule the answer to 
interrogatories by a party is evidence as against 
parties to the suit other than the party answering,’ 
although according to some authorities it can be 


DISCOVERY 


answer.}+ 


in so far that he cannot impeach him."4 
swers may be read, although the interrogated party 
is present at the trial,!? and prepared to testify,!* 
in which event the opposite party may explain his 


[§ 95] (b) Conclusiveness of Answer. 
answer to interrogatories is not conclusive evi- 
dence but may be contradicted by other testimony,*® 
although there are a few early cases in which a 
contrary view is expressed.® Until contradicted by 


[§§ 94-96 
The an- 


The 


as against the party who introduces them, and 
the force of the answer cannot be destroyed by 
the testimony of one witness without corroborating 
circumstances,'* or by circumstantial evidence, how- 
ever strong, unless in corroboration of the testi- 


the party answering is entitled to the benefit of his | evidence, however, the truth of the answers stand 


used only against the party answering,® especially 
where his interest is distinct from that of the other 
The party cannot amend his petition by 
striking out interrogatories the answers to which 
If he introduces the 
answer he admits the respondent is worthy of credit 


parties.® 


are unfavorable to him.?° 


99. Lake y. Gilchrist, 7 Ala. 955. 

1. Sizer v. Melton, 129 Ga. ‘143, 
58 SE 1055; Beem v. Farrell, 135 
Iowa 670, 113 NW 509; Van Horn v. 
Smith, 59 Iowa 142, 12 NW 789. 

2. Sizer v. Melton, 129 Ga. 143, 58 
SE 1055 (holding, however, that the 
mere) fact that a corporation sued 
out interrogatories for its “vice 
president and southern manager” in 
one case would not of itself render 
his answers admissible in another 
ease as admissions of the company, 
especially where it did not appear 
that they were introduced in evidence 
by the principal). 

3. Williams v. ‘Cheney, 
(Mass.) 215. 
tty Weatherby v. Brown,.106 Mass. 
5. Ala.—Southern R. Co. v. Hayes, 
183 Ala. 465, 62 S 874; Calvert v. Cal- 
vert, 180 Ala. 105, 60 S 261; Welles 
vy. Bransford, 28 Ala. 200; Montgom- 
ery Branch Bank v. Parker, 5 Ala. 


3 Gray 


731. 

Ark.—Conway v. Turner, 8 Ark. 
56. 

Iowa.—Beem v. Farrell, 135 Iowa 


670, 673, 113 NW 509 [cit Cyc]. 

Mo. —Fugate vy. Carter, 6 Mo. 267. 

Va.— Vaughn v. Garland, 11 Leigh 
(38 Va.) 251; McFarland v. Hunter, 
8 Leigh (35 Va.) 489. 

Wash.—Moore v. Palmer, 14 Wash. 
134, 44 P 142, 

Can.—Cartwright v. Toronto, 50 
ros S. C. 215, 29 Ont. L. 73, 4 OntWN 

Ont.—Johnson v. Birkett, 21 Ont. 
L, 319, 16 OntWR 445. 

[a] Death of deponent does not 
affect rule. Cartwright v. Toronto, 
50 Can. S..C.)215,-29 Ont... 73, 4 
OntWN 863. 

6. Ky.—Huntsberry v. Smith, 121 
Ky. 872, 90 SW 601, 28 KyL 877. 

La.—Bachemin vy. Scheixnaydre, 16 
La. Ann. 32; McKerall v. McMillan, 
9 Rob. 19; Hunter v. Smith, 5 Mart. 
N. S. 177; Berthole v. Mace, 5 Mart. 


576. 

Miss.—_Standard L., etc., Ins. Co. v. 
Tinney, 73 Miss. 7126, 19 's 662; Fu- 
qua v. Tindall, 19 Miss. 465. 

N. Y.—Page v. Krekey, 17 NYS 764 
[rev on other grounds 137 N. 307, 
33 NE 311, 33 AmSR 731. or ‘LRA 
Ft il Barry vy. Galvin, 37 HowPr 


Tex.—Hadley v. Wpshaw, 27 Tex. 
547, 550, 86 AmD 654; Handley v. 
Leigh, 8 Tex. 129. 

“We do not think a party can be 
permitted to address interrogatories 
to the opposite party, and then de- 
cline to read his answers, and there- 
by deprive the party who has an- 
swered of the right to read the an- 


[§ 96] 


eral. 


tinuance of the 


swers in evidence. When a party 
propounds interrogatories to his ad- 
versary, he thereby qualifies him as 
a witness in the case, and he ought 
to be held to take the consequences.” 
Hadley v. Upshaw, supra. 

7. Stetson v. Wolcott, 15 Gray 
(Mass.) 545; Montgomery v. Dilling- 
ham, 11 Miss. 647; Hadley v. Upshaw, 
27 Tex. 547, 86 AmD 654; McGown 
v. Randolph, 26 Tex. 492. 

8. Huff v. Freeman, 13 La. Ann. 
262; Johnson v. Marsh, 2 La. Ann. 
772, 773. 

“Answers to interrogatories on 
facts and articles can only be used 
against the party interrogated; other 
parties have a right to insist on a 
cross-examination of the witness, by 
whose testimony they are to be 
bound.” Johnson vy. Marsh, supra. 

9. Mailey v. Helm, 126 La. 481, 
52 S 671; McGovern v. McGovern, 4 
La. A. (Orleans) 28. 

[a] TMlustration.—Answers to in- 
terrogatories on facts and articles 
made by a mother, codefendant in a 
suit to recover property belonging 
to the community, was binding on 
her to the extent of her interest in 
the property, but. does not affect 
the interest of her minor children, 
codefendants therein, her interest be- 
ing distinct from theirs. Mailey v. 
Helm, 126 La. 481, 52 S 671. 
ane Scull v. Mowry, 2 Mart. (La.) 

11. Southern R. Co. v. Hubbard, 
116 Ala. 387, 22 S 541; Wilson v. 
Maria, 21 Ala. 359. 

12. Scott v. Indianapolis Wagon 
Works, 48 Ind. 75; Beem v. Farrell, 
135 Iowa 670, 113 NW 509; Island 
County v. Babcock, 20 Wash. 238, 55 
P 114; Johnson y. St. Paul, ete., Coal 
Co., 126 Wis. 492, 105 NW 1048. 

{a] Officer of corporation.—T he 
examination of a principal officer of 
a corporation defendant is in effect 
the examination of a party, and the 
deposition taken on that examination 
may be read in evidence, although 
deponent is present in court at the 
trial. Johnson v. St. Paul, etc, 
Coal Co., 126 Wis. 492, 105 NW _ 10438. 
But see Zoesch v. Flambeau Paper 
Co., 154 Wis, 270, 114 NW 485 (hold- 
ing that under a statute authorizing 
the examination before trial of the 
president or other officers and of 
agents and employees of a corpora- 
tion which is a party to an action, 
the deposition of a superintendent of 
a mill, who is a mere employee of 
defendant corporation, taken before 
trial, was not admissible where he 
was present at the trial). 

13. Presbrey v. Public Opinion 
Co., 6 App. Div. 600, 39 NYS 957; Can- 


mony of a witness.1? 
(8) Failure to Answer—(a) In Gen- 
Failure of a party to answer interrogatories 
entitles the party propounding them to the benefit 
of one or more of the following remedies: 


Con- 
cause until full answers to the in- 


non v. Sweet, (Tex. Civ. A.) 28 SW 
718; Meier y. Paulus, 70 Wis. 165, 
35 NW 301. 

{a] The error in excluding the an- 
swers is not waived by thereupon 
calling the adverse party. Meier v. 
Paulus, 70 Wis. 165, 35 NW 301. 

14. Smith v. Olson, 92 Tex. 181, 
Tide 631 [rev (Civ. A.) 44 sw 


15. Ala.—McDou v. Alston, 190 
Ala. 78, 66 S 683; sor R. v. 
Hubbard, 116 Ala. 387, 22S 541; Wil- 
son v. Maria, 21 Ala. 359. 

Ind.—National Live Stock Ins. Co. 
v. Elliott, 60 Ind. A. 112, 108 NE 
784; Hodson v. Great Camp K. M. M., 
47 Ind. A.,113, 93 NE 861; Travellers’ 
Ins. Co.’¥. Nitterhouse, 11 Ind. A. 
155, 38 NE 1110. 

La.—Le Bleu v. Savoie, 109 La. 680, 
33 8 729; Godfrey v. Hall, 4 La. 
158; Hunter v. Smith, 3 Mart. N. 8S. 
109; Read v. Bailey, 2 Mart. 59. 

N. BG omer v. New Jersey, Le- 
high ne ~ COo., 82 NveJ: L460; 
81 A 848. 

Tex. fr apt v. Olsen, 92 Tex. 181, 
46 SW 631 

Va—McFarland v. 
Leigh (35 Va.) 489. 

Wash.—Sawdey v. Spokane Falls, 
etc., R. Co., 30 Wash. 349, 70 P 972, 
94 AmSR 880. 

{a] Adverse party may argue that 
answer is untrue—A defendant who 
puts in evidence an answer of plain- 
tiff to interrogatories propounded to 
him by defendant does not preclude 
himself from arguing to the jury that 
the answer is not true and the truth 
of the answer is a question for the 
jury. Whitman vy. Fournier, 228 
Mass. 93, 117 NE 3. 

{b] Under Louisiana code.—The 
general rule has no application where 
written evidence is required, and the 
answers to interrogatories are elicit-, 
ed as a substitute therefor, as where 
an attempt is made in that way to 
establish title to real estate, in such 
case the answers are conclusive, and 
cannot be contradicted by parol testi- 
mony. Larido v. Perkins, 132 La. 
660, 61 8 728. 

16. Robinson v. Francis, 8 Miss. 
458; Fugate v. Carter, 6 Mo. 267 

17. Minihan v. Boston El R. Co., 
197 Mass, 367, 83 NE 871, 

18. Shiers v. Poole, 6 La. Ann. 401; 
Fletcher v. Fletcher, 5 La. Ann. 406; 
Conrey v. Harrison, 4 La. Ann. 349; 
Graneri v. Talbot, 12 Rob. (La.) 526: 
Bourgeois v. Bourg, 2 La. 537; Staf- 
ford vy. Stafford, 1 Mart. N. 8. (La.) 
648; onan v. Chapman, 15 iy 7 400. 

Bule in equity see supra § 4 
yt ofp Oliver vy. Chapman, 15 Tex. 


Hunter, 8 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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terrogatories are made;*° a stay of proceedings ;?1 
compelling an answer by attachment;”? striking out 
the party’s pleading;?* directing a nonsuit;?4 judg- 
ment by default, or decree pro confesso,”> or a dis- 
missal;?® or taking the interrogatories as con- 
fessed,?” provided they distinctly embody the facts 


20. Albert Hass Lumber Co. v. 
Gibson, 172 Ala. 111, 54 S 994, Ann 
Cas1913D 497 (continuance and 
costs); Ex p. McLendon, 33 Ala. 276; 
Jackson vy. Hughes, 6 Ala. 257, 

21. Kennell v. Gershonovitz, 84 
N. J. L. 577, 87 A 130. 

22. Ala.—Albert Hass Lumber Co. 
v. Gibson, 172 Ala. 111, 54 S 994, 
AnnCas1913D 497; Ex p. McLendon, 
33 Ala. 276; Goodwin v. Harrison, 6 
Ala, 438; Jackson y. Hughes, 6 Ala. 
Panis Sate v. Western Union Tel. 
Co., 135 Iowa 69, 110 NW 143. 

Ky.—Huntsberry v. Smith, 121 Ky. 
872, 9090 SW 601, 28 Kyl 877. 

N. J.—Kennell v. Gershonovitz, 84 
Needy Te SUT STA TS0. 

Eng.—In re Mulcaster, 47 L. J. 
Ch. 609. 

Ont.—Morley v. Patrick, 21 Ont. 
L. 240, 16 OntWR 172; Massey-Harris 
Co. v. DeLaval Separator Co., 11 Ont. 
L. 591, 277, 7 OntWR 682, 59; Mc- 
Williams v. Dixon Co., 10 Ont. L. 639, 
6 OntWR 424. 


Contra Hubler v. Pullen, 9 Ind. 
273, 68 AmD 620. 
23. Ala.—Jackson v. Hughes, 6 


Ala, 257; Alston v. Graves, 6 Ala. 174. 

Ind.—Carlstedt v. Rohsenberger, 43 
Ind. A. 263, 85 NE 996. 3 

Iowa.—Free v. Western Union Tel. 
Co., 135 Iowa 69, 110 NW_ 143. 
Mo.—Dustin v. Farrelly, 81 Mo. A. 
380; Royer v. German, 48 Mo, A. 510. 

Tex.—Teas v. McDonald, 13 Tex. 
394, 65 AmD 65. 

Wash.—Haas v. Washington Water 
Power Co., 93 Wash. 291, 160 P 954. 

[a] But a master in chambers has 
no power to strike out the statement 
of defense of a corporation for re- 
fusal of its officers to answer. Mc- 
Williams v. Dickson Co., 10 Ont. L. 
639, 6 OntWR 424. 

{[b] Where defendant refuses to 
auswer certain questions considered 
by him impertinent, under the advice 
of his counsel, the court may exer- 
cise its discretion.in the matter of 
striking out his pleading. Dustin v. 
Farrelly, 81 Mo. A. 380. 

24. Ala—Albert Hass Lumber Co. 
v. Gibson, 172 Ala. 111, 54 S 994, Ann 
Cas1913D 497; Ex p. McLendon, 33 
Ala. 276; Huggins v. Carter, 7 Ala. 
630; Young v. McLemore, 3 Ala, 295. 

La.—Patterson v. Lafarge, 1 Mart. 


N.S. 194. 
Mass.—Harding v. Morrill, ae 


Mass, 291; Robbins v. Holman, 
Cush. 26. 

Miss.—lIllinois Cent. R. Co. v. San- 
ford, 75 Miss. 862, 23 S 355. 

[a] A nonsuit is not authorized 
under some statutes. Kennell v. 
Gershonovitz, 84 N. J. L, 577, 87 A 
130; Knight v. Booth, 35 Tex. 10. 

b] In Massachusetts under St. 
(1852) c¢ 312 §§ 61-72 a plaintiff can- 
not be nonsuited for insufficiency of 
answers which substantially meet all 
the interrogatories of the adverse 
party, unless he has refused to com- 
ply with an order of the court point- 
ing out the insufficiencies and direct- 
ing further answers. Amherst, etc., 
R. Co. v. Watson, 8 Gray 529. 

25. Kimball v. Cunningham Hard- 
ware Co., 197 Ala. 631, 73 S 323; Rose- 
nau v. Powe]l, 173 Ala. 123, 55 S 789; 
Albert Hass Lumber Co. v. Gibson, 
172 Ala. 111, 54 S 994, AnnCas1913D 
497; Sparks v. Reeves, 165 Ala. 352, 


51 S 574; Allen y. Lathrop-Hatton 
Lumber Co., 90 Ala. 490, 8 S 129; 
Goodwin v. Harrison, 6 Ala. 438; 


Jackson v. Hughes, 6 Ala. 257; Alston 
v. Graves, 6 Ala. 174; Young v. Mc- 
Lemore, 3 Ala. 295; Houser v. Laugh- 
lin, 55 Ind. A. 568, 104 NE 309; Giv- 
ens v. Southern Express Co., 106 
Miss. 834, 64 S 737; Haas v. Wash- 
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ington Water Power Co., 93 Wash. 
291, 160 P 954 (holding that it is 
not error to refuse to render judg- 
ment for failure to answer interroga- 
tories until the opening of the trial, 
where plaintiff makes no motion to 
strike the pleading but merely moves 
for judgment). 

{a] This default the court may 
set aside at its discretion, but the 
discretion should not be exercised 
unless a satisfactory reason is shown 
for failure to answer, and showing 
in all cases where practicable should 
be accompanied by full and explicit 


answers. Goodwin v. Harrison, 6 
Ala. 438. 
(b] A default cannot be taken: 


(1) Where defendant has pending a 
motion to require plaintiff to give 
security for costs. Givens y. South- 
ern Express Co., 106 Miss. 834, 64 


S 737 (2) Where the case is not at 
issue. Givens v. Southern Express 
Co., supra. (3) Where the facts 


sought to be elicited are admitted by 
an amended answer filed without 
leave of court, and there is nothing 
to show bad faith on the part of de- 
fendant._ Free vy. Western Union Tel. 
Co., 135 Iowa 69, 110 NW 143. 

26. Ala.—Albert Hass Lumber Co. 
v. Gibson, 172 Ala. 111, 54 S 994, Ann 
Casi913D 497 (for noncompliance 
with order to answer and pay costs); 
Jackson v. Hughes, 6 Ala. 257; Als- 
ton v. Graves, 6 Ala. 174. 

Ga.—Kennedy v. Guise, 62 Ga. 304 
(holding that such dismissal is dis- 
cretionary, and not reviewable except 
for abuse of discretion). 

Ind.—Carlstedt v. Rohsenberger, 
43 Ind. A. 263, 85 NE 996. 

La.—Gitzandener v. Macarty, 10 
Mart. 70 (holding that defendant 
must move for dismissal, and waives 
his right by allowing case to go to 
trial). 

Mass.—Stern v. Filene, 14 Allen 19. 

Miss.—Givens v. Southern Express 
Co., 106 Miss. 834, 64 S_ 737. 

N. J.—Kennell vy, Gershonovitz, 84 
N. J. Li. 577987 A180. 

Oh.—Springfield, ete, R. Co. v. 
Western R. Constr. Co., 49 Oh. St. 
681, 32 NE 961. 

{a] Order not self-executing.—An 
order of the court that interroga- 
tories attached to a pleading be an- 
swered on or before a certain time, 
and in default thereof that the ac- 
tion stand dismissed, does not exe- 
cute itself, and the action continues 
on the docket until dismissed by the 
court. Springfield, ete, R. C 


0. V. 

Western R. Constr. Co., 49 Oh. St. 681, 
32 NE 96. 

27. La—Cusachs v. Dugue, 113 


La. 261, 36 S 960; Walker v. Wing- 
field. 16 La. Ann. 300; Owen v. Brown, 
13 La. Ann. 201; Seaman y. Babing- 
ton, 11 La. Ann. 173; Knight v. Mur- 
chison, 1 Rob. 81; Baine v. Wilson, 
18 La. 59; Polo v. Natili, 14 La. 260; 
Cox v. Mitchel]l, 7 La. 520; Barrow 
v. Sterling, 2 Mart. N. S. 55; Patter- 
son v. Lafarge, 1 Mart. N. S. 194. 

ae, v. Righton, 22 S. C. 


. 544, 102 SW 946; Gulf, 
etc., R. Co. v. Hamilton, 17 Tex. Civ. 
A. 76, 42 SW 358; Gulf, etc., R. Co. 
eran 5 Tex. Civ. A. 387, 24 SW 


Eng.—Wentworth v. Lloyd, 10 H. 
L, Cas. 589, 11 Reprint 1154; Lloyd 
v. Passingham, 16 Ves. Jr. 59, 33 Re- 
print 906; Ex p. Symes, 11 Ves. Jr. 
521, 32 Reprint 1191. 

[a]. Rule applied—Where plain- 
tiff offered evidence that to prevent 
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desired to be proved,?8 without any formal motion 
therefor,?® and although other evidence of the facts 
is accessible to the party,?° subject of course to the 
provisions of the appliecatory statute.?* 
rogatories will not be taken for confessed unless 
the refusal to answer is willful;32 nor unless the 


But inter- 


notoriety she and defendant lived in 
the same apartment, but not as hus- 
band and. wife, and defendant at- 
tempted to show by general state- 
ments that he and plaintiff were 
maintaining that relation, it was 
proper to allow in evidence certain 
cross-interrogatories on that point 
which defendant failed to answer to 
contradict his general statements. 
Levy v. Goldsoll, 62 Tex. Civ. A. 257, 
131 SW_ 420. 

{b] Interrogatories propounded to 
plaintiff by a defendant corporation 
can be taken as confessed, although 
there is no provision by which a cor- 
poration could be required to answer 
interrogatories. Gulf, ete., R. Co. v. 
Eeeere? 5 Tex. Civ. A. 387, 24 SW 


[c] Effect of cross-examination at 
trial—The fact that plaintiff is 
cross-examined at the trial by de- 
fendant does not render harmless the 
court’s refusal to take interrogatories 
which he refuses to answer as con- 
fessed. Gulf, etc., R. Co. v. Nelson, 5 
Tex. Civ. A. 387, 24 SW 588. 

[d] Effect of taking as confessed. 
—The fact that the interrogatories 
are taken as confessed because the 
party refuses to answer does not 
make the answers so confessed con- 
clusive on the party interrogated so 
as to prevent an explanation on the 
trial. Smith v. Olsen, 92 Tex. 181, 
46 SW 631 [rev (Civ. A.) 44 SW 874]. 
Compare Gulf, etc., R. Co. v. Hamil- 
ton, 17 Tex. Civ. A. 76, 42 SW 358 
(holding that the party may explain 
a refusal to answer so as to prevent 
having the interrogatories taken as 
confessed, but that after an order 
taking them as confessed, evidence to 
disprove them is not admissible). 

{e] Oral interrogatories.—In Tex- 
as Vernon Sayles Civ. St. Annot. 
(1914), art 3680 allows a party to 
take the deposition of an adverse par- 
ty. art 3682 makes it unnecessary to 
give notice of the filing of interroga- 
tories, and removes any objection on 
account of their leading character, art 
3683 provides that the answers of the 
party to interrogatories shall be tak- 
en and returned as other depositions, 
and art 3663 et seq provides for tak- 
ing testimony of witnesses by oral ex- 
amination and answers. In a suit 
to remove a cloud from title to land 
defendant filed notice of eiore 
for a commission to take the depo- 
sition of plaintiffs by oral examina- 
tion, and plaintiffs appeared with 
counsel, but refused to answer any of 
the interrogatories propounded and it 
was held in the absence of statutory 
authority the oral interrogatories 
could not be taken as confessed be- 
cause of the failure to answer. 
Farmers’. etc., Nat. Bank v. Ivey, 
(Tex. Civ. A.) 182 SW 706. 

{f] In Alabama (1) interrogato- 
ries not answered cannot be taken as 
confessed since this is not one of the 
statutory remedies. Jackson v. 
Hughes, 6 Ala. 257; Alston v. Graves, 
6 Ala. 174. (2) But judgment by de- 
fault on a decree pro confesso may 
be directed at the discretion of the 
court. See supra note 25. 

28. Church v. Waggoner, 78 Tex. 
200, 14 SW 581. 

29. McCloskey v. Wingfield, 32 La. 
App. 38. But see LeBlanc v. Massieu, 
26 La. Ann. 332 (holding that an or- 
der to take interrogatories for con- 
fessed cannot be made upon an ex 
parte motion). 

30. Roche v. Chaplin, 17 S. C. L. 
419. 
31. See statutory provisions. 

32. Ga.—Dawson v. Callaway, 31 


Ga. 47. 
Ind.—Bish v. Beatty, 111 Ind. 403, 
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interrogatories are pertinent and relevant at the 
time when the answer is required;** nor where the 
refusal to answer is based on the ground that the 
party is privileged from answering.“ Which of 
the several remedies or penalties prescribed for a 
failure to answer shall be adopted and enforced is 
within the sound discretion of the court.*® The dis- 
missal of the complaint for failure to answer does 
not entitle defendant to a judgment on the merits.*® 
So if the petition is neither answered nor taken for 
confessed, the party filing it has the right to aban- 
don it and prove the facts by witnesses,°7 and it 
has been held that if a party fails to answer a peti- 
tion for discovery the petition may be read in eyi- 
dence,** but where a party has refused to answer 
some of the questions propounded, the interroga- 
tories and his statement of refusal to answer them 
cannot be read in evidence.*® The neglect or re- 
fusal of nominal parties to answer should not be 
permitted to prejudice the rights of real parties 
in interest.4° Although interrogatories are not fully 
answered, the answers are not to be disregarded as 
far as responsive.*! | The burden is on the party re- 
fusing to answer to show cause for such refusal.* 

Rights of defaulting party. Where a party fails 
to obey an order directing interrogatories to be an- 
swered, he cannot complain that no further steps 
were taken to enforce an answer until the calling 
of the cause for trial.#? A party is not excused 
from answering interrogatories by the fact that the 
officer into whose official custody the interrogatories 
were placed by the party propounding them failed 
to indorse them filed.** 

[§ 97] (b) Waiver of Right to Take Advan- 
tage of. The right of a defendant to have plaintiff’s 
complaint dismissed for failure to answer*® is 
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| waived by his failure to ask that a time be fixed for 


filing proper answers,‘* or to move for a dismissal 
until after the jury is sworn,*? and cannot be taken 
advantage of on appeal.*s So where a party who 
serves interrogatories receives them after the time 
within which they should have been answered, he 
thereby waives the objection that they were not 
answered in time, especially where he permits the 
trial to proceed without objection until he has rested 
his case.*9 But the mere fact that a party be- 
fore announcing ready for trial fails to call at- 
tention to his motion to have interrogatories pro- 
pounded to the adverse party taken as confessed 
because of his refusal to answer does not waive 
his statutory right to have the interrogatories con- 
fessed.o° And the mere fact that plaintiff causes 
the action to be placed upon the trial list does not 
constitute a waiver of the right to claim a de- 
fault for failure to answer interrogatories.** 

[§ 98] 5. Privileged Matter—a. In General. 
The statutory provisions for discovery do not re- 
quire a disclosure of matters which are privileged 
under the generally accepted rules discussed else- 
where in this work,°? such. as confidential com- 
munications between husband and wife,®* attorney 
and client,>4 or physician and patient;5> trade 
secrets;°° or matters tending to subject the party 
answering to penalties or forfeitures,®*’ or to a crim- 
inal prosecution.*® 

[§ 99] b, When and How Objections Claimed.®® 
Where the examination will not necessarily involve 
the giving of information which might incriminate 
the party or subject him to a penalty or for- 
feiture,®° or where it is not apparent that the testi- 
mony which the party seeks to obtain relates ex- 
clusively to facts which if proved would show 


12 aH dead Chaffin v. Brownfield, 88 


Ind 
La.—Cusachs vy. Dugue, 113 La. 


261, 36 S 960; Graves v. Hemken, 12 | 


Rob. 103. 

Mass.—Amherst, ete, R. Co. vy. 
Watson, 8 Gray 529. 

Mo.—Tyson v. Farm, etc., Assoc., 
156 Mo. 588, 57 SW 740. 

Tex.—Wofford v. Farmer, 90 Tex. 
651, 40 SW 788; Robertson v. Mel- 
asky, 84 Tex. 559, 19 SW 776; Bounds 
v. Little, 75 Tex. 316, 12 Sw 1109; 
Baldwin v. Richardson, 39 Tex. Civ. 
A. 406, 87 SW 746; Donaldson v. 
Dobbs, 35 Tex. Civ. A. 439, 80 SW 
1084; Rushing v. Willis, (Civ. A.) 28 
SW 921. And see Wells v. Groes- 
beck, 22 Tex. 429 (holding that where 
a party admitted that he had infor- 
mation on a subject concerning which 
the interrogatories were propounded, 
and declined to give such informa- 
tion as he possessed, the interroga- 
tories should be taken for confessed 
against him). 

Eng.—Von Hoff v. Hoerster, 27 L. 
J. Exch. 299. ; 

[a] Advice of counsel as ground 
for refusal.—A party is entitled to 
advice of counsel and is not to be 
deemed contumacious for refusing 
to answer without reasonable oppor- 
tunity for such consultation. Wof- 
ford v. Farmer, 90 Tex. 651, 40 SW 
788; Sanborn v. Bush, 41 Tex. Civ. A. 
24, 91 SW 883. 
~[{b] Where the failure to answer 
is not through contumacy but is due 
to unintentional inadvertence, an or- 
der taking the interrogatories as con- 
fessed should be rescinded when the 
party who failed to answer voluntar- 
ily goes upon the stand later as a 
witness giving the other side the op- 
portunity and benefit of a thorough 
cross-examination. Cusachs v. Du- 
que, 113 La. 261, 36 S 960. 

33. Guenther v. Ridgway Co., 159 


App. Div. 74, 143 NYS 961; Barnard 
v. Blum, 69 Tex. 608, 17 SW 98; Clis- 
dell v. Lovell, 9 OntWR_ 687; Klen- 
man v. Schmidt, 4 Sask. L. 366. 

34. Wentworth v. Lloyd, 10 H. L. 
Cas. 589; Lloyd v. Passingham, 16 
Ves. Jr. 59, 33 Reprint 906; Ex p 
Symes, 11 Ves. Jr. 521, 32 Reprint 
1191. See also infra § 98. 

35. Russell v. Bush, 196 Ala. 309, 
71 S 397; Bessemer v. Southern R. 
Co., 157 Ala, 428, 48 S 103 [foll Cul- 
ver v. Alabama, etc., R. Co., 108 Ala. 
330,.18 S 827]; Harding v. Noyes, 


| 125 Mass. 572; Horton v. Driskell, 13 


Wyo. 66, 77 P_ 354. 

36. Carlstedt v. Rohsenberger, 43 
Ind. A. 263, 85 NE 996; Huntsberry 
v. Smith, 121 Ky. 872, 90 SW 601, 28 
KyL 877; ae « = v. Wingate, 4 Wash. 
324, 30 P8 
anes Poston v. Pinckard, 13 Miss. 

38. Field v. Pope, 5 Ark. 66. 

39. Harrington v. Boston El. R. 
Co., 214 Mass. 563, 101 NE 977; Mini- 
han v. Boston El. R. Co., 197 Mass. 
367, 83 NE 871. 

[a] Beason for rule.—Whether a 
person is justified in refusing to an- 
swer interrogatories is a question of 
law for the court alone and should 
not be presented to the jury for con- 
sideration. Minihan v. Boston El. R. 
Co., 197 Mass. 367, 83 NE 871. 
vas Bridges v. Nicholson, 20 Ga. 

41. Barnes v. Trees, ne Fed. 230; 
Meyer v. Claus, 15 Tex. 6. 

42. Gulf, etc., R. Co. bs Hamilton, 
17 Tex. Civ. A. 76, 42 SW 358; Boggs 
v. Bennett Lake, etc., Nav. Co., 
B. C. 353. 

43. Hubler v. Pullen, 9 Ind. 273, 
68 AmD 620. 

44. Rosenau v. Powell, 173 Ala. 
123, 55 S 789. 

45. See supra § 96. 

46. Baldwin v. Moser, 155 Iowa 


| 


410, 1836 NW 195; Garvin v. Cannon, 
53 Iowa 716, 6 NW 122. 

[a] Under a_ statute providing 
that where a party fails to answer 
interrogatories, the claim or defense 
shall be deemed sustained, and au- 
thorizing the court, on request, to 
compel answers by process of con- 
tempt, a defendant pleading a coun- 
terclaim, who did not ask the court 
to compel plaintiff, by process of 
contempt, to answer interrogatories 
filed, or that any time be fixed for 
filing answers to the interrogatories, 
could not insist that plaintiff was in 
default as to the counterclaim by 
failure to make answers, or that such 
failure to answer amounted to affir- 
mative evidence of the truth of the 
facts alleged in the counterclaim. 
hea v. Moser, (lowa) 123 NW 


47. Gitzandener v. Macarty, 10 
Mart. (La.) 70; Woolsey yv. Paulding, 
9 Mart. (La.) 280; Dean v. Hubbard, 
1 Mart. N. S. (La.) 566. 

48. Baldwin v. Moser, 155 Iowa 
410, 136 NW 195; Garvin vy. Cannon, 
53 Iowa’ 716, 6 NW 122. 
an 70. Voorhees v. Jones, 29 N. J. L. 

‘ 

50. Lyon v. Files, 50 Tex. Civ. A. 
630, 110 ‘Sw 999 

51. Kennedy v. Gooding, 7 Gray 
(Mass.) 417. 

52. See Witnesses [40 Cyc 2352 et 
seq. 2531 et seq]. 

53. See witnesses [40 Cyc 2353]. 

54. See Witnesses [40 Cyc 2361]. 

55. See Witnesses [40 Cyc 2381]. 

56. See Witnesses [40 Cyc 2532]. 

57. See Witnesses [40 Cye 2533]. 

. See Witnesses [40 Cyc 

59. See also Witnesses [40 Cyc 
2393, 2547]. 

60. Campbell v. Brock’'s Commer- 
cial Agency, 38 App. Div. 137, 56 NYS 

540: Farmer v. National L. Assoc., 
73 Hun 522, 26 NYS 126. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the witness was guilty of a erime or subject 
him to a penalty or forfeiture,®? it is no objection 
to the application for an order for the examination 
of a party either orally or on interrogatories or for 
the production of documents that the answers to 
the questions that may be propounded to the party 
on such examination, or the documents when pro- 
duced, may criminate the party who is examined 
or who is asked to produce the document, but the 
objection should be made on the examination, or on 
the refusal to produce the documents in compliance 
If, however, it is apparent that 
all the evidence sought for must tend to criminate 
the party, or to subject him to a penalty or for- 
feiture, the order for his examination should not be 
made,** and if made should be vacated.®t 
claim for privilege must be made by the party and 
eannot be made by his attorney,® and it must be 


with the order.®2 


61. 
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[§ 100] 7. 


The 


329, 75 NYS 286; Ryan vy. Reagan, 46 | CivProc 330, 66 HowPr 280; Johns v. 


App. Div. 590, 62 NYS 39; Skinner 
v. Steele, 88 Hun 307, 34 NYS 748; 
Abbott-Downing Co. v. Faber, 87 Hun 
299, 34 NYS 433; Canada SS. Co. v. 
Sinclair, 49 N. Y. Super. 242, 3 NY 
CivProe 284, 65 HowPr 474; Haynes 
v. Hatch, 15 NYS 615. 

62. Bioren v. Canadian Mines Co., 
140 App. Div. 523, 125 NYS 392; Nie- 
hoff v. Star Co., 134 App. Div. 473, 
119 NYS 247; Solar Baking Powder 


Co. v. Royal Baking Powder Co., 
128 App. Div. 550,° 112 NYS 
1013; Ely v. Perkins, 127 App. 
Div. 823, 112 NYS 122; Meade 


v. Southern Tier Masonic Relief As- 
soc., 119 App. Div. 761, 104 NYS 523; 
Ryan v. Reagan, 46 App. Div. 590, 62 
NYS 89; Campbell v. Brock’s Com- 
mercial Agency, 38 App. Div. 137, 56 
NYS 540; Skinner v. Steele, 88 Hun 
307, 34 NYS 748; Farmer v. National 
L. Assoc., 78 Hun 522, 26° NYS 126; 
Davenport Glucose Mfg. Co. v. Taus- 
sig, 83 Hun (N. Y.) 32; Sprague v. 
Butterworth, 22 Hun (N. Y.) 502 [app 
dism 84 N. Y. 649 mem]; Edison 
Mfg. Co. v. Hazard, 58 N. Y. Super. 
566, 9 NYS 433; Batterson v. San- 
ford, 45 N. Y. Super. 127; Judah v. 
Lane, 14 Daly 308, 12 NYS 130; Amer- 
ican Blue Stone Co. v. Cohn Cut 
Stone Co., 98 Misc. 439, 164 NYS 506; 
Reynolds v. Reynolds, 81 Misc. 362, 
142 NYS 1; Rosenbaum v. Rice, 36 
Mise. 410, 73 NYS 714; Haynes v. 
Hatch, 15 NYS 615; Ball v. Evening 
Post Pub. Co., 12 NYCivProc 4; Greis- 
mann v. Dreyfus, 4 NYCivProc 32; 
Corbett v. De Comeau, 4 AbbNCas (N. 
Y.) 252, 54 HowPr (N. Y.) 506; Mc- 
Guffin v. Dinsmore, 4 AbbNCas (N. Y.) 
241 [rev on other grounds 44 N. Y. Su- 
per. 306]; Greensward v. Union Dime 
Sav. Inst., 59 HowPr (N. Y.) 399; 
Globe Rolling Mill v. King, 2 Cinc. 
Super. (Oh.) 21; Allhusen y. Labou- 
chere, 3 Q. B. D. 654; Harvey v. Love- 
kin, 10 P. D. 122 [foll Spokes vy. Gros- 
venor, etc., R. Terminus Hotel Co., 
[1897] 2 Q. B. 124]; Parramore v. 
Boston Mfg. Co., 4 Ont. L. 627, 1 Ont 
WR 716 

63. Yamato Trading Co. v. Brown, 
27 Hun 248, 63 HowPr 283; Kinney 
v. Roberts, 26 Hun 166 [app dism 89 
N. Y. 601]; Brandon Mfg. Co. ‘v. 
Bridgmann, 14 Hun (N. Y.) 122; 
Kugelman v. Barry, 17 Misc. 30, 40 
NYS 767; Ball v. Evening Post Pub. 
Co.,, 12’ NYCivProc 4; Burbank _ v. 
Reed, 1 NYCivProv 42 note; Russ v. 
Campbell, 1 NYCivProc 41; Hobbs v. 
Hudson, 25 Q. B. D. 232; Jones v. 
Jones, 22 Q: B.D. 425; Martin sv. 
Treacher, 16 Q. B. D. 507; Hunnings 
v. Williamson, 10 Q. B. D. 459: Saun- 
ders v. Wiel, [1892] 2 Q. B. 321; 
Glynn v. Houston, 1 Keen 329, 15 
EngCh 329, 48 Reprint 333; Whiteley 
v. Barley; 66_L:"3. Q:*B.- 322, 

64. Skinner v. Steele, 88 Hun 307, 
384 NYS 748; Andrews v. Prince, 31 
Hun 233, 4 NYCivProc 330, 66 HowPr 
280; Yamato Trading Co. v. Brown, 
27 Hun (N. Y.) 248, 63 HowPr 283: 


. 
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Press Pub. Co., 58 N. Y. Super. 580, 
8 NYS 958; Roberts v. Press Pub. 
Co., 57 N. Y. Super 526, 8 NYS 870, 
18 NYCivProec 251; Franks v. Reimer, 
9 NYS 273; Leroux v. Schnupp, 15 
Ont. L. 91, 10 OntWR 617; Johnston 
v. London, ete., Exch., 6 Ont. L. 49, 
2 OntWR 501. 

65. Hobbs v. Stone, 5 Allen 
(Mass.) 109; Osborn v. London Dock 
Co., 10 Exch. 698, 156 Reprint 620. 

66. Spinney v. Boston El. R. Co., 
188 Mass. 30, 73 NE 1021; Hobbs v. 
Stone, 5 Allen (Mass.) 109. 

67. See Witnesses [40 Cyc 2397, 
2552]. 

68. See also Damages §§ 357-360; 
earuase [26 Cye 914]; Trial [38 Cye 

i 

69. Union Pac. R. Co. v. Botsford, 
. 8.,.250, TT .SCt “1000, 35° Eis .ed. 
Kokomo, ete., Tract. Co. v. 
Walsh, 58 Ind. A. 182, 108 NE 19; 
McQuigan v. Delaware, etc., R. Co., 
129° N. Y. 50, 29 NH 235, 26 AmSR 
507, 14 LRA 466; Goldenberg v. Zir- 
insky, 114 App. Div. 827, 100 NYS 
251; Cole v. Fall Brook Coal Co., 87 
Hun 584, 34 NYS‘572 [aff 159 N. Y. 
59, 53 NE 670]; Larson v. Salt Lake 
City, 34 Utah 318, 97 P 483, 23 
LRANS 462. 

70. Hanks Dental Assoc. v. Inter- 
national Tooth Crown Co., 194 U. S. 
3038, 24 SCt 700, 48 L. ed. 989; Union 
Pac. R. Co. v. Botsford, 141 U.S. 250, 
11 SCt 1000, 35 L. ed. 734; Illinois 
Cent. R. Co. v. Griffin, 80 Fed. 278, 25 
CCA 413; Torres v. Rubert, 6 Porto 
Rico Fed. 423. 

[a] A statute providing for the 
production of books or writings does 
not authorize the physical examina- 
tion of a party before trial. Union 
Pac. R. Co. v. Botsford, 141 .U..S. 250, 
11 SCt 1000, 35 L. ed. 734. ‘ 

[b] A state statute authorizing 
a physical examination before trial] 
may be applied in the federal courts 
where the inspection authorized is 
wholly apart from any examination 
of witnesses. Camden, etc., R. Co. v. 
Stetson, 177 U. S. 172, 20 SCt 617, 44 
L. ed. 721 (applying the New Jersey 
statute, but saying that the New 
York statute probably could not be 
applied because of its provision for 
oral examination). 7 

71. Del.—Mills v. Wilmington City 
R. Co., 15 Del. 269, 40 A 1114. 

Tll.—Richardson v. Nelson, 221 Ill. 
254, 77 NE 583; Parker v. Enslow, 102 
Tll. 272, 40 AmR 588; Joliet St. R. Co. 
v. Call, 143 Ill. 177, 32 NE 389; Cole 
v. East St.. Louis, 1258 Ill A. '494) 
Kellyville Coal Co. v. Moreland, 121 
Til. A. 410. 

Mass.—Stack v. New York, etc., R. 
Co., 177 Mass. 155, 58 NE 686, 83 
AmSR 269, 52 LRA 328. 

Mont.—May v. Northern Pac. R. 
Co., 32 Mont. 522, 81 P 328, 70 LRA 
111, 4 AnnCas 605. 

N. Y¥.—McQuigan v. Delaware, etc.. 
Re Co., 129 N. 50, 29 NE 235, 26 
AmSR 507, 14 


made under oath.®® 
Physical Examination *‘—a. Powe> . 
of Court to Order Examination—(1) In General. At 
common law no power existed to compel a person 
suing for a personal injury to submit to a physical 
examination,®® and this rule still prevails in the 
federal courts;*° and in some of the state courts the 
inherent power of the court in an action for per- 
sonal injuries to order a physical examination of 
plaintiff has been denied.™4 
authority, however, the power of courts in such 
eases to order a reasonable physical examination 
of plaintiff to be made before trial by competent 
physicians and surgeons whenever such examina- 
tion is necessary to ascertain the nature, extent, or 
permanency of the injuries complained of is up- 
held,’ and especially in the case of latent injuries 
the extent of which can be correctly ascertained 
Matter of Sayre, 70 App. Div. | Andrews y. Keene, 31 Hun 233, 4 NY | 576, 15 NYS 973, and overr Walsh vy. 


[1g8C.5.] 1111 


The privilege may be waived.** 


By the great weight of 


Sayre, 52 HowPr 334]; Moore v. Rein- 
hardt, 136 App. Div. 617, 121 NYS 
205; Goldenberg v. Zirinsky, 114 App. 
Div. 827, 100 NYS 251; Roberts v. 
Ogdensburgh, ete, R. Co, 29 Hun 
154; Neuman v. Third Ave. R. Co., 
50 N. Y. Super. 412 [app dism 97 
N. Y.°632 mem]. 

S. C_——Best v. Columbia St. R., etc., 
Co., 85 S.C! 422, 67 SE 1;°Easler’ vy. 
kde Rr'CoF"60"*S: Cl 1 sseses 


Tex.—Austin, etce., R. Co. v. Cluck, 
(Civ. A.) 73 SW 569; Galveston, etc., 
R. Co. v. Sherwood, (Civ. A.) 67 SW 
776 [overr in effect Missouri Pac. 
BE v. Johnson, 72 Tex, 95, 10 SW 

Utah.—Larson v. Salt Lake City, 34 
Utah 318, 321, 97 P 483, 23 LRANS 
462 [cit Cyc]. 

72. Ala.—King y. State, 100 Ala. 
85, 14 S 878; Alabama, etc., R. Co. v. 
Hill, 90 Ala. 71, 8 S 90, 24 AmSR 
764, 9 LRA 442. 

Ark.—St. Louis, ete., R. Co. v. Car- 
ter, 93 Ark. 589, 126 SW 99; St. Louis, 
South West R. Co, v. Dobbins, 60 
Ark. 481, 30 SW 887, 31 SW 147; Sib- 
ley v. Smith, 46 Ark. 275, 55 AmR 584. 

Colo.—Denver City Tramway Co. v., 
Roberts, 43 Colo, 522, 96 P 186; West- 
ern Glass Mfg. Co. v. Schoeninger, 
42 Colo. 357, 94 P 342, 126 AmSR 165, 
15 LRANS 663. 

Ga.—Richmond, etc., R. Co. v. Chil- 
dress, 82 Ga, 719, 9 SE 602, 14 AmSR 
189, 3 LRA 808. d 

Ind.—South Bend v. Turner, 156 
Ind. 418, 60 NE 271, 83 AmSR 200, 
54 LRA 396 [overr Pennsylvania Co. 
v. Newmeyer, 129 Ind. 401, 28 NE 860 
(overr Terre Haute, etc., R. Co. v. 
Brunker, 128 Ind. 542, 26 NE 178)]; 
Hess v. Lowrey, 122 Ind. 225, 23 NE 
156, 17 AmSR 355, 7 LRA 90; Koko- 
mo, ete., Tract. Co. v. Walsh, 58 Ind. 
A. 182,°108 NE 19, 23 [cit Cyc]. 

Iowa.—Hall v. Manson, 99 Iowa 
698, 68 NW 922, 34 LRA 207; Schroe- 
Bes v. Chicago, etc., R. Co., 47 Iowa 

Tt } 

Kan.—Dickinson v. Kansas City El. 
R. Co., 74 Kan. 863, 86 P 150; Atchi- 
son, etc., R. Co. v. Palmore, 68 Kan. 
545, 75 P 509, 64 LRA 90; Ottawa v. 
Gilliland, 63 Kan. 165, 65 P 252, 88 
AmSR 232; Atchison, etc., Co. v. Thul, 
29 Kan. 466, 44 AmR 659. 

Ky.—Belt El. Line Co. v. Allen, 102 
Ky. 551, 44 SW 89, 80 AmSR 374. 

Mich.—Strudgeon v. Sand. Beach, 
107 Mich. 496, 65 NW 616; Graves v. 
Battle Creek, 95' Mich. 266, 54 NW 
757, 35 AmSR 561, 19 LRA 641. 

Minn.—Wanek y. Winona, 78 Minn. 
98, 80: NW 581, 79 AmSR_ 354, 46 
LRA 448; Hatfield v. St. Paul, ete., R. 


Co.,''383 Minn. 130, 22 NW 176, 53 
AmSR 14. 
Mo.—State v. Anderson, 270 Mo. 


533, 194 SW _ 268, LRA1917E_ 838; 
Fullerton v. Fordyce, 121 Mo, 1, 25 
SW 587, 42 AmSR 516; Owens v. Kan- 
sas City, etc., R. Co., 95° Mo, 163, 8 
SW 350, 6 AmSR. 39; Sidekum_v. 


Y. 50, 
LRA 466 [aff 60 Hun! Wabash, ete. R. Co., 93 Mo. ‘400, 4 
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only through an examination by experts.’* 

In actions to annul a marriage on the ground of 
impotenecy the court has inherent power to direct 
a physical examination, and such power has always 


been freely exercised.” 
[§ 101] 


stitutional.7¢ 


[§ 102] b. Right of Defendant to Demand Ex- 
The right of defendant to an order for 
a physical examination of plaintiff is not absolute 
but rests in the diseretion of the court,’? although 
where the injuries are alleged to be permanent, it 
has been held that defendant is entitled as a mat- 


amination, 


SW 701, 8 AmSR 649; Shepard v. 
Missouri Pac, R. Co., 86 Mo. 629, 55 
AmR $90 [disappr Loyd v. Hannibal, 
ete, R. Co., 58 Mo, 509). 
Nebr,—Stuart v. Havens, 17 Nebr. 
211, 22 NW 419; Sioux City, etc. R. 
Co. v.. Finlayson, 16 Nebr, 578, 20 
NW 860, 49 AmR 724; Ellsworth v. 
Fairbury, 41 Nebr. 881, 60 NW 8386; 
Stuart v, Havens, 17 Nebr. 211,122 
WwW 419, ( 
N. D.—Brown v. Chicago, ete, R. 
Co., 12° N. D, 61, 95 NW 158, 102 
AmSR 564, 
Oh.—Miami, etc., 
Baily, 87 Oh, St. 104. 
Pa.—Demenstein v, Richardson, 2 
Pa. Dist. 825, 84 WklyNC 295; Clark 
v. Northumberland Borough, 23 Pa, 
Co. 555; Hess v, Lake Shore, etc, R, 
Co.,, 7 Pa. Co. 5665; Lawrence wv. 
Keim, 19 Phila, 861. 


Turnp, Co.,'\'V. 


Tenn.—Williams v. Chattanooga 
Iron Works, 131 Tenn. 683, 176 SW 
1081, AnnCasi916B 101 [aff 5 Tenn. 


Civ. A, 10]; Louisville, etc., R. Co. v. 
Koonce, 4 Tenn. Civ. A, 1. 

Wash.—Dunkin v, Hoquiam, 56 
Wash, 47, 105 P 149; Lane v. Spokane 
Falls, eta, R. Co, 21 Wash, 119, 
on P 367, 75 AmSR 821, 46 LRA 
Wis.—O'Brien v. La Crosse, 99 Wis. 
421, 75 NW 81, 40 LRA. 831; White 
v. Milwaukee City R. Co., 61 Wis. 
636, 21 NW 624, 60 AmR 154. 

73. Hess v, Lake Shore, ete, R, 
Cou..7 Pa, Co. 565, 

74. See Marriage [26 Cyc 914]. 

75. State v. Call, 64 Fla. 144, 59 
S 789, 41 LRANS 1071; McGovern v. 
Hope, 68 N. J. L. 76, 42 A 830; Lyon 
Vv. anhattan R. Co., 142 N. Y. 298, 
387 NI 113, 25 LRA 402; Goldenberg 


v. Zirinsky, 114 App. Div. 827, 100 
NYS 251; Strom v. American Dist. 
Steam Co., 84 Mise. 197, 145 NYS 


720; Tirpak v. Hoe, 68 Misc, 532, 103 
NYS 795; Green v. Middlesex R. Co.,, 
10 Misc, 478, 82 NYS 177, 24 .NYCIv 
Proc 262, 1 NYAnnCas 167 [aff 90 
Hun 607 mem, 365 NYS 1107 mem], 
[a] In New York (1) the statute 
does not erry to any other actions 
than those for the recovery of dam- 
ages for personal aan. Matter 
of Leland, 175 App. Div. 56, 161 NYS 
815; Peo. v, Roosa, 438 App. Div. 611, 
60 NYS 244; Pitt v. Dunlap, 54 Mise, 
115, 105 NYS 846, (2) On filing of 
objections by legatees to the issuance 
of letters testamentary to the per- 
son named as executor in the will, on 
the ground that he is physically in- 
competent to perform the duties of 
executor, the Sh iactona are not en- 
titled to a physical examination of 
such person before trial on such is- 
sue. In re Leland, 175 App. Div. 
56, 161 NYS 815. (8) An action for 
breach of promise to marry, although 
seduction and pregnancy are alleged 
as grounds of damage, is not an ac- 
tion for personal injury within the 
meaning of the statute and the court 
is without authority to order the 
physical examination of plaintiff. 


(2) Statutory Provisions. 
jurisdictions there are statutes expressly author- 
izing the court to order a physical examination of 
plaintiff in actions to recover damages for personal 
injuries,’ and such statutes have been declared con- 


DISCOVERY 


. [§ 103] «, 
In some 


[§§ 100-103 


ter of right to have the opinion of a surgeon based 
upon a personal examination."® 
court’s discretion will not be interfered with unless 
clearly abused.’° 

Purpose and Grounds. 
of the examination is to obtain evidence to be used 
upon the trial,°° and should be allowed only where 
the ends of justice seem to demand it.31. Where the 
evidence is actually afforded, refusal of an order 
for physical examination is not. ground for re- 


The exercise of the 


The purpose 


versal,®*? but the fact that an examination has been 


the ecourt.6° 


ce v. Dunlap, 564 Mise. 115, 105 NYS 
846, 
McGovern v. Hope, 68 N. J. 


; Lyon v. Manhattan 
R. Co, 142 N. Y. 298, 37 NH 113,,26 
LRA 402, 

77. Ala.—Alabama Great Southern 
R. Co, v. Hill, 90 Ala, 71, 8 S 90, 24 
AmSR 764, 9 LRA 442, 


Colo.—Western Glass Mfg. Co. v. 
Schoeninger, 42 Colo. 3857, 94 P 342, 
126 AmSR 165, 15 LRANS 6638, 

Ga.—Richmond, ete, R. Co v. 


Childress, 82. Ga. 719, 9 SEH 602, 14 
AmSR 189, 8 LRA_ 808, 

Ind.—South Bend v. Turner, 156 
Ind. 418, 60 NE 271, 88 AmSR 200, 54 
LRA 396; Hess v, Lowrey, 122 Ind. 
225, 283 NE 156, 17 AmSR 355, 7 LRA 
90; Kokomo, ete., Tract, Co. v. Walsh, 
58 Ind. A. 182, 108 NP 19. 

Mich.—Logan vy. Lenawee County 
Agricultural Soc., 156 Mich, 587, 542, 
121 NW. 485 [cit Cyc]. 

Mo.—Owens v, Kansas City, etc., 
RS Co., 95 Mo. 169, 8 SW 350, 6 AmSR 

Tenn.—Williams v. Chattanooga 
Iron Works, 5 Tenn, Civ, A. 10. 

Wis.—O’Brien v, La Crosse, 99 Wis. 
421, 75 NW 81, 40 LRA 831. 

{a] In New York (1) the court in 
its discretion may direct a physical 
examination of plaintiff in any action 
for personal injuries. Green vy, Mid- 
dlesex R. Co,, 10 Mise. 478, 32 NYS 
177, 24 NYCivProe 472, 1 NYAnnCas 
167 [aff 90 Hun 607 mem, 35 NYS 
1107 mem]. (2) But where it is made 
to appear satisfactorily that defend- 
ant is ignorant of the nature and ex- 
ient of plaintiff's injuries, the order 
for a physical examination must be 
made; the court has no discretion to 
Seni Mizok v. Carborundum Co., 
vas) isc, 205, 182 NYS 1104; Green 
v. Middlesex R. Co., 10 Mise, 4738, 32 
NYS 177, 24 NYCivProe 272, 1 NYAnn 
Cas 167 [aff 90 Hun 607 mem, 35 
NYS 1107 mem]. 

78. Sibley v. Smith, 46° Ark, 275, 
55 AmR 584, See also South Bend v. 
Turner, 156 Ind. 418, 429, 60 NW 271, 
83 AmSR 200, 54 LRA 896 (where the 
court said: ‘When serious and per- 
manent injuries are claimed by the 
plaintiff, and he, or she, has submit- 
ted to examination by a chosen phy- 
sician, or surgeon, who appears as a 
witness in plaintiff's behalf, and the 
nature, extent, and effect of the in- 
jury is to be deduced from objective 
conditions, and so fully from no other 
source, no degree of sentiment will 
justify a denial of the motion’), 

79. Alabama Great. Southern R. 
Co, v. Hill, 90 Ala, 71, 8 S 90, 24 
AmSR 1764, 9 LRA 442; Sibley v. 
Smith, 46 Ark. 275, 55 AmR 584; At- 
lantic Coast Line R. Co. v. Dees, 56 
Fla. 127, 186, .48 8 28, [elt .Cyo]; 
Owens v. Kansas City, etc., R. Co., 95 
Mo,, 169, 8 SW 850, 6 AmSR 39; 
Sidekum v, Wabash, etc,, R, Co., 93 
Mo, 400, 4 SW 701, 8 AmSR 549; Nor- 
ton v. St. Louis, ete., R. Co., 40 Mo. 
A. 642; Kinney v. Springfield, 35 Mo. 


already made by the regular physician of the party 
is no ground for refusing to order another exam- 
ination by a disinterested physician appointed by 
The application for an examination 
should be refused whenever it is not shown to be 
necessary for the purposes of the trial,** or where 


A, 97. 

[a] Thus (1) where during the 
progress of the examination of a 
female as ordered by the court it ap- 
peared that she was a virgin and 
that a further internal examination 
would involve a rupture of the hy- 
men and cause pain and a flow of 
blood and destroy the seal of her 
virginity, refusal by the court to re- 
quire such further examination was 
not an abuse of discretion. Kokomo, 
etc,, Tract. Co. v. Walsh, 58 Ind, A. 
182, 108 NE 19. (2) In a personal in- 
jury case where the court refused an 
application for the physical examina- 
tion of plaintiff before trial without 
prejudice to renew the same during 
the trial, and the application is not 
subsequently renewed, the court may 
well have concluded that defendant 
had abandoned the application and 
no abuse of discretion is shown. At- 
lantic Coast Line R, Co. v. Dees, 56 
Fla, 127, 48 S 28. 

{b] In a clear case of abuse of 
discretion the action of the trial 
court wili’be reviewed and corrected 
on appeal. Alabama Great Southern 
R, Co, v. Hill, 90 Ala. 71, 8 S 90, 24 
AmSR 764, 9 LRA 442, 

St. Louis Bridge Co, vy. Miller, 
. 465, 28 NE 1091; McGovern 
v. Hope, 63 N. J. L. 76, 42.A 830, 

81. Lasher v, Bolton, 161 App. Div. 
381, 146 NYS 821; Moore vy. Rein- 
hardt, 186 App. Div. 617, 121 NYS 
205; Gulf, ete., R. Co. v. Norfleet, 78 
Tex. 321, 14 SW 708; International, 
rere R. Co. v. Underwood, 64 Tex. 


82. Geis v. Geis, 116 App. Div. 
362, 101 NYS 845 (holding that the 
order was properly denied where 
plaintiff had been examined by three 
physicians, and stipulated that they 
might testify). 

[a] Mlustrations.—(1) Refusal to 
grant an order for a physical exami- 
nation in a proper case is not ground 
for reversal where an opportunity 
for such examination is given during 
the trial (Gulf, ete. R. Co. v. Nor- 
fleet, 78 Tex. 321, 14 SW 703), (2) 
or where subsequent to such refusal 
plaintiff Submits to an examination 
by physicians of defendant’s selection 
(Chicago, ete., R. Co. v. Holland, 122 
Tl. 461,/18 NE 145), (3) or by other 
reputable physicians who are ex- 
amined by defendant at the trial (In- 
ternational, etc., R. Co, v. Underwood, 
64 Tex. 468), 

[b] Where the complaint does not 
state plaintiff’s injuries with suffi- 
cient definiteness, and the defect is 
not supplied by a bill of particulars, 
a physical examination before trial 
may be required. Harvey v. Phila- 
dolent Tract. Co., 26 WklyNC (Pa.) 


83. Alabama Great Southern R. 
Co. v. Hill, 90 Ala. 71, 8 90, 24 
AmSR 764, 9 LRA 442. 

84. St. Louis Bridge Co. v. Miller, 
188 Tl. 465, 28 NE 1091; Donoyan 
v. Kansas City El. R. Co., 157 Mo, 


§§ 103-105] 


it would be calculated to impair plaintiff’s health,* 
or injure his person.8® But the delicacy of feeling 
or nervous temperament of the party is not ground 
for refusing the examination if it appears that it 
can be made without injury to health.§7 An exam- 
ination of plaintiff in a personal injury case cannot 
be allowed merely to obtain cumulative evidence,®* 
or where the injuries complained of are patent.%® 

[§ 104] d. The Application. The application 
for a physical examination must be made before 
the trial begins,®° and so as not to delay the trial,°*+ 
or prejudice plaintiff in proving his case.®* The ap- 
plication will be denied when made during the 
trial,°* or after plaintiff has been cross-examined,** 
or defendant has examined some of his witnesses,®> 
or plaintiff has introduced all his evidence,?® where 
no reason is shown for the delay.°’7 The applica- 
tion must show that the examination is material 
and necessary for the purposes of the trial,®® that 
the plaintiff has been requested to submit to the 
examination and has refused,®® and that the ex- 
amination can be made without any serious pain 
or danger to plaintiff... The application must be 
based upon an affidavit,? showing that the evidence 
can be acquired only in that manner.? In New York, 
however, the application need state only that de- 


A. 649, 1388 SW 679 (examination al-|Chattanooga Iron Wks., 
683, 176 SW 1031, AnnCas1916B 101. 


ready had); Neuberger v. Gowan, 162 | 
App. Div. 893, 146 NYS 526; Burns v. 
Toronto R. Co., 13 Ont. L. 404, 9 Ont 
WR 277 (not to enable defendants to 
pay into court amount thought due). 

[a] Application denied. — (1) 
Where plaintiff, upon defendant’s re- 
fusal to submit to an examination, 
moved to strike out the answer and 


[a] 


sent. 


91. 


DISCOVERY 


In Ontario an order for physi- 
cal examination of plaintiff will not 
be granted before delivery of the 
statement of defense unless by con- 
Burns v. Toronto R. Co., 13 3. 
Ont. L. 404, 9 OntWR 27T. 
Kinney v. Springfield, 35 Mo. 4. 
A. 97 (holding that an application 
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fendant is ignorant of the nature and extent of 
plaintiff’s injuries,* and it need not allege in so - 
many words that defendant intends to read the 
testimony on the trial,® it being sufficient that it 
should appear that the examination is asked solely 
for the purposes of the trial.® 

[§ 105] e. The Order. The order for a phys- 
ical examination must be directed to the party him- 
self,’ and should contain such directions as to the 
conduct of the examination as will insure a pro- 
tection of his rights.s The order cannot be made 
by a judge at chambers,® except where so author- 
ized or required by statute? In New York the 
order can be made only in connection with or as 
a part of an order for the oral examination of plain- 
tiff before trial,1+ and as such an order can be made 
only by a judge, and not by the court,!? it seems to 
follow that in New York the ‘‘court’’ cannot order 
a physical examination.!’ The scope of the exam- 
ination of plaintiff on oath should be confined to 
questions touching the nature and extent of the in- 
juries, including the manner in which the injuries 
were received.# The order must require the party 
to appear before the judge or a referee and not 
before the court.1® 

Selection of physician. As a rule the selection of 


131 Tenn. |] Brunker, a28 Ind. 542, 26 NE 178; 
Lexington R. Co. v. Cropper, 142 Ky. 
39, 133 SW 968; Williams v. Chatta- 
nooga Iron Works, 131 Tenn. 683, 176 
SW 1031, AnnCas1916B 101 [aff 5 
Tenn. Civ. A. 10]. 

Lexington R. Co. 
- 39, 133 SW 968. 
ampbell v. Joseph H. Bauland 
Co., 41 App. Div. 474, 58 NYS 984 


v. Cropper 
142 K ee 


proceed as upon default in pleading, 
and defendant offered to submit to an 
examination in case a proper bill of 
particulars was filed, the motion will, 
upon the filing of a proper bill of par- 
ticulars, be denied, with leave to re- 
new at any time when it shall appear 
that defendant has refused to submit 
to an examination. Neuberger v. 
Gowan, 162 App. Div. 893, 146 NYS 
526. (2) Refusal of the court to ap- 
point a commission of physicians to 
examine plaintiff was not error where 
there was nothing in the evidence 
or circumstances that justified it and 
there was no affidavit to show that 
plaintiff was feigning an injury he 
had not received. Galesburg v. Bene- 
dict; 22 Ill. A, 111. 

[b] Vacation of order.—Where an 
order for a physical examination was 
made on an affidavit failing to sug- 
gest that a physical examination had 
already been had at defendant’s re- 
quest, with plaintiff's consent, and 
without any order, the justice prop- 
erly vacated the order, on an affidavit 
showing such previous examination, 
there being nothing to show that a 
second examination was necessary 
for any special reason. Orlando v. 
Syracuse Rapid Transit R. Co., 109 
App. Div. 356, 95 NYS 898. 

85. O’Brien v. La Crosse, 99 Wis. 
421, 75 NW 81, 40 LRA 831. 

86. Kokomo, etc., Tract. Co. v. 
Walsh, 58 Ind. A. 182, 108 NE 19; 
Louisville R. Co. v. Hartlege, 74 SW 
742, 25 KyL 152; Belt El. Line Co. v. 
Allen, 102 Ky, 551, 44 SW 89, 19 KyL 
1656, 80 AmSR 374; Boelter v. Ross 


-ore gee Co., 103 Wis. 324, 79 NW 
87. Alabama Great Southern R. 


Co. v. Hill, 90 Ala. 71,8 S 
SR 764, 9 LRA 442. 

88. Lexington R. Co. v. Cropper, 
142 Ky. 39, 133 SW 968; Williams v. 
Chattanooga Iron Wks., 131 Tenn. 
683, 176 SW 1031, AnnCas1916B 101. 

89. Lexington R. Co. v. Cropper, 
142 Ky. 39, 133 SW _ 968. 

90. Chadron v. Glover, 43 Nebr. 
9732, 62 NW 62; Stuart v. Havens, 17 
Nebr. 211, 22 NW 419; Williams v. 


‘ ; 
\ 


90, 24 Am 


made on the day previous to the trial 
and two days after the date for 
which the case was docketed is prop- 
erly refused); Williams v. Chatta- 
nooga Iron Wks., 131 Tenn. 683, 176 
SW 1031, AnnCasi916B 101. 


92. Miami, etc. Turnp. Co. v. 
Baily, 37 Oh. St. 104. 
93. Macon R., ete., Co. v. Vining, 


120 Ga. 511, 48 SE 232; Galesburg v. 
Benedict, 22 Ill. A. 111; Chadron v. 


Glover, 43 Nebr. 732, 62 NW 62; 
Stuart v. Havens, 17 Nebr. 211, 22 
NW 419. 


94. Archer vy. Sixth Ave. R. Co., 
52 N. Y. Super. 378 [aff 108 N. Y. 
623 mem, 15 NE 75 mem]. 

95. Myrberg v. Baltimore, etc., Re- 
duction Co., 25 Wash. 364, 65 P edt 

96. Savannah, F. & W. R. Co. 
Wainright, 99 Ga. 225, 25 SE 622: 
Terre Haute, etc., R. Co. v. Brunker, 
128 Ind. 542, 26 NE 178; Hess v. 
Lowrey, 122 Ind. 225, 23 NE 156, 17 
AmSR 355, 7 LRA 90; Kokomo, etc., 
Tract. Co. v. Walsh, 58 Ind. A. 182, 
108 NE 19; Fullerton v. Fordyce, 121 
Mo. 1, 25 SW 587, 42 AmSR 516; 
Marler v. Springfield, 65 Mo. A. 301. 

97. Hess v. Lowrey, 122 Ind. 225, 
23 NE 156, 17 AmSR 355, 7 LRA 90; 


Miami, ete, Turnp. Co. v. Baily, 37 
Oh. St. 104. 
98. Ill1.—St. Louis Bridge Co. v. 


Miller, 138 Ill. 465, 28 NE 1091 

Ind.—Terre Haute, etc., R. Co. v. 
Brunker, 128 Ind. 542, 26 NE 178. 

Ky. _—Lexington R. Co. «wv. Cropper, 
142 a 39, 1838 SW 968. 

Tenn.—Williams v. Chattanooga 
Tron Wks., 131-Tenn. 683, 176 SW 
1031, AnnCas1916B 101. 

Tex.—International, ete., R. Co. v. 
Underwood, 64 Tex. 

99. Richmond, etc., R. Co. v. Chil- 
dress, 82 Ga. 719, 9 SE 602, 14 
AmSR 189, 3 LRA 808; Williams v. 
Chattanooga Iron Wks., 131 Tenn. 
683, 176 SW  eeabey AnnCas1916B 101 
[aff 5 Tenn. Civ. A. 19]. 

1. Williams v. Chattanooga Iron 
Wks., 131 Tenn. 683, 176. SW. bare 
bone tine 101 [aff 5 Tenn. Civ. A. 
10 
Ro Carw. 


2. Terre Haute, ete. 


[dist Naab v. Stewart, 32 App. Div. 
478, 52 NYS 1094]; Green v. Middle- 
sex R. Co., 10 Mise. 473, 32 NYS-177, 
24 NYCivProc 272, 1 NYAnnCas 167 
{aff 90 Hun 607 mem, 35 NYS 1107 
mem]. 

5. Moses v. Newburgh Electric R. 
Co., 91 Hun 278, 36 NYS 149; Green 
vy. Middlesex R. Co., 10 Mise. 473, 
32 NYS 177, 24 NYCivProce 272, 1 
NYAnnCas 167 [aff 90 Hun 607 mem, 
35 NYS 1107 mem]. 

6. Campbell v. Joseph H. Bauland 
Co., 41 App. Div. 474, 58 NYS 984; 
Green v. Middlesex R. Co., 10 Misc. 
473, 32 NYS 177, 24 NYCivProc 252, 
1 NYAnnCas 167 [aff 90 Hun 607 
mem, 35 NYS 1107 mem]. 

7. Bowe v. Brunnbauer, 13 Misc. 
pel. 34. NYS) 919, 25 NYCivProe 


8. Sibley v. Smith, 46 Ark. 275, 
55 AmR 584; Schroeder v. Chicago, 
ete., R. Co., 47 Iowa 375; McGovern 
v. Hope, 63 N. J. L. 76, 42 A 830. 

9. Ellsworth v. Fairbury, 41 Nebr. 
881, 60 NW 336 (holding, however, 
that the making of such an order is 
not ground for reversal where plain- 
tiff acquiesces therein by selecting a 
physician to act as a member of the 
board, and by submitting to the ex- 
amination without objection). 

10. New York Code Civ. Proc. § 
873 (where it is provided that the 
“court or judge’ may direct a physl- 
cal examination). 

11. Lyon v. Manhattan R. Co., 142 
ING. Y. 298, 37 NE 113, 25 LRA 402 
{aff 7 Mise. (N. Y.) 401, 27 NYS 966]; 
Landau v. Citron, 47 Mise. 354, 93 
NYS 1111; Green v. Middlesex R. Co., 
10 Mise. 478, 32 NYS 177, 24 NYCiv 
Proc 272, 1 AnnCas 167 [aff 90 Hun 
607 mem, 35 NYS 1107 mem]. 

12. See supra § 61. 
at Nichols New York Pract. 


Landau vy. Citron, 47 Misc. 354, 
93 NYS 1111; Potter v. Hammonds- 
port, 112 App. Div. 91, 98 NYS 186; 
Tirpak v. Hoe, 53 Mise. 532, 103 NYS 


aes 
Bowe v. Brunnbauer, 13 Misc. 
63i. "34 NYS 919, 25 NYCivProc 56. 
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the physicians by whom the examination shall be 
made is entirely within the discretion of the trial 
judge,® and neither party has any right by sug- 
gestion, motion, or otherwise, to control his disere- 
tion in any degree,'’ although in some jurisdictions 
the examining physician may be mutually agreed 
upon by the parties.1® The court, however, should 
appoint disinterested experts,!? and plaintiff can- 
not be compelled to submit to an examination by.a 
physician selected by defendant,’” nor should he be 
compelled to submit to an examination by a phy- 
sician who has already testified adversely against 
him,?+ or by one to whom he has a personal aver- 
sion where he is willing to be examined by other 
competent physicians.??, Where plaintiff is a woman, 
female physicians should be selected if they are 
accessible,2? and in New York a female is entitled 
to have the examination made by a physician of 
her own sex,** and an order appointing a male phy- 
sician will be vacated even where no attempt was 
made to have it modified.*® 

Examination of physician. The order cannot pro- 
vide for the examination of the physician before 
trial; he is to testify like other witnesses on the 
trial if called by either party.?° 
_ Report of physician. Under the New York stat- 
ute the order cannot require a report of the ex- 
amination to be made and filed by the examining 
physician.27 In other jurisdictions, such a report is 
required,”8 

Service of order. An order for a physical exam- 
ination must be personally served on the party.?® 

[§ 106] f. The Examination. The examination 
should be regulated by the order of the court and 
should strictly conform thereto,*° It should be eon- 

16. Alabama Great Southern R. 26. 


v. Schoeninger, 42 Colo. 
842, 126 AmSR 165, 


Kokomo, etc., Tract. Co. v. Walsh, 
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[§§ 105-108 


ducted in such a manner as not to subject the party 
to danger of his life, pain of his body, or indignity 
to his person.*! The use of anesthetics, opiates, or 
drugs of any kind is ordinarily prohibited,?? but 
has been permitted subject to the condition that. it 
does not produce serious discomforts or any dele- 
terious consequences.** The physician conducting 
the examination may ask the person examined any 
questions necessary to enable him to ascertain the 
nature and extent of the injuries complained of.** 
But the person examined should not be required to 
submit to any further examination than the neces- 
sities of the case require,*® or than is consistent 
with his state of health;*#® and cannot be required 
to submit to the taking of X-ray pictures of any 
portion of his anatomy.’? If application is made 
therefor plaintiff’s own physician should be per- 
mitted to be present at the examination,®® and like- 
wise plaintiff’s counsel.?? 

Place of examination. The court should require 
the examination to be made in such proximity to 
the court that plaintiff can appeal to it for pro- 
tection if necessary.*? 

[§ 107] g. Report of Physician. The exam- 
ining physician should file a report stating in de- 
tail the result of his examination,‘! and:the report 
is open to the inspection of counsel for both par- 
ties,” but not for use as evidence except for the 
purposes of cross-examination of the physician.** 

In New York the physician cannot be required to 
file a report, but is to be examined at the trial.‘4 
He should, however, freely and fully impart to de- 
fendant the results of the examination,*® 

[§ 108] h. Failure to Submit to Examination 
and Enforcement of Order. In some jurisdictions 


Potter v. Hammondsport, 112|]son should be preserved as far as 
Co. v. Hill, 93 Ala. 514, 9 S 722, 30| App. Div. 91, 98 NYS 186; Gore v. | possible. 
AmSR 65; Western Glass Mfg. Co.| Gore, 103 App. Div. 168, 98 NYS 296; 


Williams v. Chattanooga 
Iron Works, 131 Tenn. 683, 176 SW 


357, 94 P|Mizak v. Carborundum Co., 75 Mise. |1031, AnnCas1916B 101. 
15 LRANS 663; | 205, 132 NYS 1104; Wood v. Hoffman, 32. Sibley v. Smith, 46 Ark. 275, 
56 Mise. 66, 106 NYS 940 [mod on|55 AmR_ 584; Schroeder Vv. Chicago, 


58 Ind. A. 182, 108 NE 19; Goldenberg | other grounds 121 App. Div. 636, 106 | etc., R. Co., 47 Jlowa 375; Strudgeon 


v. Zirinsky, 114 App. Div. 827, 100|NYS 308 


NYS 251. 27. Mizak v. Carborundum Co., 75 


re Pe Beach, 107 Mich. 496, 65 NW 


17. Alabama Great Southern R.| Mise. 205, 122 NYS 1104. 33. Atchison, etc., Co. Pal- 


Co, v. aM, 93 Ala, 514, 9 S 712, 30 28. See infra § 107. 


R. v. 
sean 68 Kan, 545, 75 P 509, 64 LRA 


AmSR 65. 29. Goldenberg v. Zirinsky, 114 . 
18. Stuart v. Havens, 17 Nebr. 211, | App. Div. 827, 100 NYS 251 34. Wood v. Charles W. Hoffman 
22 NW 419. [a] Service of the order upon the | Co., 121 App. Div. 636, 106 NYS 308 


19. Williams v. Chattanooga Iron | party’s attorney 


Works, 131 Tenn. 683, 176 SW 1031, 


is not sufficient,| (defendant may ask such questions 
Goldenberg v. Zirinsky, 114 App. Div. | under oath); Tirpak v. Hoe, 53 Misc. 
AnnCas1916B 101; Missouri Pac, R,|827, 100 NYS 251, 


532, 103 NYS 795; Wunsch v, Web- 


Co. v. Johnson, 72 Tex. 95, 10 SW [b] When returnable.—The order ber, 29 NYS 1100, 31 AbbNCas 365. 
325. daknot be made returnable in less 35. Lawrence v. Keim, 19 Phila. 
[a]’ In New York under the Code|than five days except where this is| (Pa.) 351. 


Civ. Proc. §§ 873, 881, providing for | necessary 


under 


special circum. 36. O'Brien v. La Crosse, 99 Wis. 


a personal examination of plaintiff | stances which must be recited in the | 421, 75 NW 81, 40 LRA 881. 
in actions for personal injuries by | order, and it must also direet the 37. State v. Call, 64 Fla. 144, 59 


physicians to be appointed by. the| time of service 


of a copy thereof.|S 789, 41 LRANS 1071; Wittenberg 


court, and under such restrictions as| Bowe v. Brunnbauer, 13 Mise. 631, | Vv. Onsgard, 78 Minn. 342, 81 NW 14, 


the court or judge shall deem prop- | 34 NYS 919, 25 NYCivProc 56. 
er, it was improper for the court to 30. Goldenberg v. 


direct that both plaintiff and defend- 


ant might have a physician of his TEP. Shore, ete., 


own choosing present at such exam- | 565; 
ination, 


47 LRA 141; Gregory v. Acme Road 
Zirinsky, 114| Mach. Co., 175 App. Div. 473, 162 


Div. 827, 100 NYS 251; Hess v.| NYS 574; Lasher v, Bolton, 161 App. 
R: Co., 7 Pa. Co.| Div. 881): 146 NYS 3821; 
Williams v. Chattanooga Iron | Ross Lumber Co., 
Goldenberg v. Zirinsky, 114 Works, 5 Tenn, Civ. 


Boelter v. 
103 Wis. 324, 79 
A. 10, NW 243. 


App.’ Div. 827, 100 NYS 251, [a] Where physical examination 38. Williams v. Chattanooga Tron 
20. Williams vy. Chattanooga Iron | for impotency is required, it must | Works, 131 Tenn. 683, 176 SW 1031, 
Works, 131 Tenn. 683, 176 SW 1031, | usually be had during the progress | AnnCas1916B 101. 


AnnCasi916B 101. 


of the trial, but the conduct of the 39. Williams v. Sesy a gy er Iron 


21. Houston, etc, R. Co. v. Ber-|examination is largely in the dis-| Works, 5 Tenn, Cly 


ling, 14 Tex. Civ. A. 544, 37 SW /|cretion of the court, as it proceeds in 


40. Williams v, Chattanooga Tron 


1083. such cases under its inherent power | Works, 5 Tenn, Civ 


| 22, Missourl Pac. R. Co. v. John-|and not under the statute. 


son, 72 Tex. 95, 10 SW 325. 

23. Williams v. Chattanooga Tron 31. 
Works, 131 Tenn. 683, 176 SW 10381, | 275, 55 AmR 584, 
AnnCas1916B 101. 44 


381, 146 NYS 321; Potter v. Ham- 


186; Mizak v, Carborundum Co., 75 if 
Mise, 205, 132 NYS 1104, L. 76, 42 A 830. 
25. Lawrence v, Samuels, 17 Misc. 


38 NYS 976]. [a] 


Iowa.—Schroeder v. Chicago, ete., 
24. Lasher v. Bolton, 161 App. Div. | R. Co., 47 Iowa 3875. 

Ky. ——Louisville 
mondsport, 112 App. Div. 91, 98 NYS lege, 74 SW 742, 25 KyL 152. 


Pa.—Hess v. Lake Shore, etc., R. | Misc, 205, 
559, 40 NYS 686 [mod 16 Mise. 501,|Co., 7 Pa. Co, 565 


Gore v. 41. Williams v. Chattanooga Iron 


Gore, 103 App. Div. 168, 98 NYS 396.| Works, 131 Tenn. 683, 176 SW 1031, 
Ark.—Sibley v. Smith, 46 Ark. | AnnCas1916B 101. 


42. Williams v. Chattanooga Tron 
Works, 131 Tenn. 683, 176 SW 1031, 
AnnCas1916B 101. 


R. Co. v. Hart- 43. Williams v. Chattanooga Tron 


Works, 131 Tenn. 683, 176 SW 1081, 


J.—MecGovern v. Hope, 63 N. J. | AnnCas1916B 101, 


44. Mizak v, Cerberuanars Co., 75 
132 NYS 1104. 
45. Mizak v, Beavacenden Co., 75 


The privacy of plaintiff’s per- | Misc. 205, 132 NYS 1104. 


| For later cases, developmeats and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 108-109] 


plaintiff cannot be compelled against his will to 
submit his person to an examination by contempt 
proceedings,*® but the rule is otherwise in other 
jurisdictions.47 Where plaintiff refuses to obey 
the order, the court may dismiss the case,** or stay 
the proceedings,*® or decline to permit any evi- 
dence to establish the injury until complhance with 
the order.5° 

Waiver of right to object to physical examina- 
tion. Where plaintiff voluntarily exposes before 
the court and jury the injured portion of his body, 
he thereby waives his right to object to a proper 
examination of the afflicted parts.>+ 

[§ 109] 8. Depositions of Third Persons for 
Use on Motion. In New York by statute the court 
may appoint a referee to take the deposition of a 
person not a party to the record for use on a mo- 
tion,>? provided such person refuses to make a 
voluntary affidavit.°* The statute applies to civil 
actions only,°* and does not authorize the examina- 
tion of a party to the action for the purpose of 
procuring his testimony to be used on a special 
motion made by a person not a party to the ac- 
tion.5> This statute does not authorize taking the 
deposition of a party to the suit.°° The appheation 
must show that the party intends to make or oppose 
a motion,®*? and that it is necessary for him in 
making or opposing such motion to have the affi- 
davit of some person,®* and that such person has 
refused to make the affidavit.°° The application 
must disclose a necessity for the affidavit, by a 
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statement of facts and circumstances which in the 
diseretion of the court will authorize the appoint- 
ment of a referee to take the deposition.°° The 
proper practice is to draft an affidavit and submit 
it to the witness to be verified before applying for 
an order for the examination of the witness so as 
to show the materiality of his evidence;** but an 
objection that no affidavit has been prepared and 
submitted to the person whose examination is sought 
is waived where the witness when asked to make 
the affidavit does not require a draft to be sub- 
mitted but makes a general refusal to testify.°* The 
adverse party has no standing for the purpose of 
interfering to prevent the party from obtaining the 
affidavit,°* and he is not entitled to notice of the 
application for the order of reference,*4 nor to eross- 
examine the witness.°° Nor can he move to set 
aside the order for the examination, this being the 
privilege of the party to be examined.®® The order 
will be vacated, when it is apparent that the pro- 
cess of the court is not to be used for a legitimate 
purpose.*? The proceedings will not be arrested, 
although an affidavit is subsequently tendered, un- 
less the affidavit is full and frank.®8 It is too late 
to make objection that the party has not refused 
the affidavit after he has been partly examined,®® 
nor can the party at that late day make the objec- 
tion that the affidavit on which the examination was 
ordered is not sufficient.7° Objections to the eon- 
tents of the affidavit or to the mode of obtaining it 


46. Western Glass Mfg. Co. v.|NYS 282; Cockey v. Hurd, 12 Abb | 669]; Erie R. Co. v. Gould, 14 Abb 
Schoenginger, 42 Colo. 857, 94 P 342,]PrNS (N. Y.) 307, 48 HowPr 140} PrNS (N. Y.) 279; Williams v. West- 
126 AmSR 165, 15 LRANS 663; Wa-| [aff 36 N. Y. Super. 42, 14 AbbPrNS | ern Union Tel. Co., 3 NYCivProc 448. 


nek v. Winona, 78 Minn. 98, 80 NW 


851, 79 AmMSR 354, 46 LRA 448; Will- | 9 AbbPr 


183, 45 HowPr 70]; 
(Nu Y.) 420,18. HowPr 159; 


Stake v. Andre, [a] Sufficiency of refusal. — (1) 


Where a witness was applied to sev- 


iams v. Chattanooga Iron Works, 131 
Tenn. 683, 176 SW 1031, AnnCas1916B 
101 [ar 5 Tenn. Cive pA 103i .:To 
same effect Demenstein v. Richard- 
son, 2, Pa, Dist. 825, 34 WklyNC 295. 
But compare Lawrence v. Klein, 19 


Phila; (Pai) 351. 
47. Schroeder v. Chicago, etc., R. 
Co.,. 47 Iowa 375; Goldenberg v. 


Goa, 114 App. Div. 827, 100 NYS 


48. Western Glass Mfg. Co. v. 
Schoeninger, 42 Colo. 357, 94 P 342, 
126 AmSR 165, 15 LRANS 663; Wa- 
nek v.,. Winona, 78 Minn. 98, 80 NW 
581, 79 AmSR 354, 46 LRA 448; Mi- 
ami, ete., Turnp. Co. v. Baily, 37 Oh. 
St. 104. 

49. Western Glass Mfg. Co. 
Schoenginger, 42 Colo. 357, 94 P 342, 
126 AmD 165, 15 LRANS 663; Demen- 
stein v. Richardson, 2 Pa. Dist. 825, 
34 WklyNC 295; Lawrence v. Keim, 
19, Phila. (Pa.) 3651. 

[a] A stay of proceedings is usu- 
ally a_ sufficient remedy, although 
the order may be enforced by at- 


tachment. Lawrence v. Keim, 19 
Phila. (Pa.) 351. 
50. Miami, ete, Turnp. Co. v. 


Baily, 37 Oh. St. 104. 

51. Haynes v. Trenton, 123 Mo. 
326, 27 Sw 622; Winner v. Lathrop, 
67 Hun 511, 22 NYS 516; Houston, 
ete., R. Co. v. Anglin, 99° Tex. 349, 
89 NW_ 996, 2 LRANS 886. 

52. Moses v. Banker, 30 N. Y. 
Super. 131, 34 HowPr 212; Peo. v. 
Squire, 3 NYSt 194, 5 N. Y. Cr. 582. 

53. Cockey v. Hurd, 386 N. Y. Su- 
per. 42, 14 AbbPrNS 183, 45 HowPr 
70; Moses v. Banker, 30 N. Y. Super. 
131, 34 HowPr 212. 

54. Peo. v. Squire, 3 NYSt 194, 5 
N. Y. Cr. 582; Crane v. Evans, 12 
NYCivProe 445, 18 AbbNCas 444. 

55. Crane v. Evans, 12 NYCivProe 
445, 18 AbbNCas 444. 

56. King v. Leighton, 58 N. Y. 
383; ngs v. Huntington, 4 Thomps. 
& G (N. LS 551; Hodgskin v. Atlan- 
tie, eta., R.-Co., 3 Daly (N. -Y.)~70, 
5 AbbPrNS 73; Stubbs y. Stubbs, 7 


\ 
- 


Knoeppel v. Kings County F. Ins. Co., 
47 HowPr-(N._ Y.) 412; Palmer v. 
Adams, 22 HowPr (N. Y.) 375. Con- 
tra Cockey v. Hurd, 36 N. Y. Super. 
42,14 AbbPrNS 183, 45 HowPr 
(N.. Y.) 70; Fisk v. Chicago, ete, R. 
Co., 3 AbbPrNS (N: Y.) 430. 

[a]. Receiver of corporation. — 
Under the code providing that a 
party intending to make or oppose a 
motion may on a_ showing by affi- 
davit have an order requiring any 
person not a party, who is alleged 
to have knowledge of material facts, 
and who refuses to make an affidavit 
to appear and give a deposition, a 
party intending to apply for an at- 
tachment may have such an order 
against the receiver of a corporation 
defendant, but the witness cannot be 
compelled by such order to produce 
books or papers nor to examine such 
for the purpose of qualifying himself 
to give the testimony desired. Wal- 
lace v, Baring, 2 App. Div. 501, /37 
NYS 1078, 3 NYyAnnCas 16. 

{[b] The relator in an application 
for mandamus is a party whose depo- 
sition cannot be taken under the pro- 
visions of the code providing that 
where a party intends to make or 
oppose a motion and it is necessary 
for him to have the affidavit or depo- 
sition of a person not a party upon 
the motion, the court may direct such 
deposition to be taken. Peo. v. Pa- 
ton, 20 AbbNCas (N. Y.) eer: 

57. Moses v. Banker. 30 N. Su- 
per. 131, 34 HowPr 212; Brie g Co. 
v. Gould, 14 AbbPrNS (N. Y.)) 379. 

58. Moses v. Banker, 30 N. Me Su- 
per. 131, 34 HowPr 212; Brie R. Co. 
v. Gould, 14 AbbPrNS "(N. ¥.) 279; 
Ryers v. Hedges, 1 Hill (N. Y.) 646. 

[a]. Where a person makes a full 
affidavit to the merits in opposing a 
motion, the court will not grant an 
order for his examination, although 
he has before refused to testify for 
the moving party. Ryers v. Hedges, 
1 Hill (N.-Y.) 646. 

59. Rogers v. Durant, 2 Thomps. 
& C, 676 mem [app dism 56 N, Y. 


eral times on successive days to make 
an affidavit for a party to use on a 
motion, but each time declined to 
make the affidavit until he could con- 
sult his counsel, there is a sufficient 
refusal to authorize an order for a 
compulsory examination under the 
code. Rogers y. Durant, 2 Thomps. & 
C. 676 mem [app dism 56 N. Y. 669 
mem]. (2) The refusal to make an 
affidavit necessary to authorize the 
appointment of a referee for the pur- 
pose of taking it, under Code Proc. 
§ 401, is not shown where the party 
merely refused to answer oral ques- 
tions on oath in the presence of. a 
stenographer, and no affidavit has 
been drawn and presented to him for 
his signature and oath. Erie R. Co. 
v. Gould, 14 AbbPrNS (N. Y.) 279. 

60. Cockey v. Hurd, 36 N. Y. Su- 
per. 42, 14 AbbPrNS 183, 45 HowPr 
70 [aff 12 AbbPr 307]; Dauchy v. 
Miller, 16 AbbPrNS (N. Y.) 100, 

[a] The affidavit should specify 
the subject on which the witness was 
requested to depose and the facts 
claimed to be within the knowledge 
of the witness, and the bearing of 
such facts upon the merits of the 
motion to be made. Dauchy v. Mil- 
ler. 16 AbbPrNS (N. Y.) 100. 

61. Fisk v. Chicago, etc., R. Co., 
3 AbbPrNS (N. Y.) 430. 

62. Fisk v. Chea ete., R. Co., 
3 AbbPrNS (N. Y.) 43 

63. McCue v. fipune Assoc:, oD 
Hun (N. Y.) 469, 3 Thomps. & C. 451. 

64, Erie R. Co. v. Champlain, 35 
HowPr (N. Y.) 73. 

65. Keenan v. O’Brien, 2 NYS 242; 
Hrie R. Co. v. Champlain, 35 HowPr 


(N.. Y.)_ 78. 

66. Erie R. ea v. Champlain, 35 
HowPr_(N, Y.) 7 

67. Moses v ie US 30 N. Y. Su- 
per. 131, 34 HowPr 212, 

68. Fisk v. ate EY; ete., R. Co., 


38 AbbPrNS (N. Y.) 4 

69. Erie R. Co. v. Shadioteins 85 
HowPr (N. Y.) 73. 

70. McCue v. Tribune Assoe,, 1 
Hun (N, Y.) 469, 3 Thomps, & C. 451. 
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must be made when the affidavit is sought to be 


used." 
{[§ 110] 9. Costs. 


against him."$ 


eosts.7° 


application."? 
some jurisdictions the fee should 


vance and paid into court to be paid to the expert 


71. McCue v. Tribune Assoe., 1 
Hun (N..Y.) 469, 3 Thomps. & C. 451, 

72. Smith vy. Great Western R, Co., 
6 E. & B. 405, 88 ECL 405, 119 Re- 
print 916; Cobban Mfg. Co. v. Lake 
Simeoe Hotel Co., 2 OntWR 310. 

73. Gottdiener v. Grossman, 127 
NYS 483. 

74. by v. Winnipeg, etc., R. 
Co., 23 Man 

75. Wood y. Dominion Lumber Co., 
Ltds, 87 N. S. 250. 

76. See supra § 100 et seq. 

77. Williams vy. Chattanooga Iron 
Works, 131 Tenn. 6838, 176 SW 10381, 
AnnCasi916B 101. 

78. Williams v. Chattanooga Iron 
Works, 131 Tenn. 683, 176 SW 1031, 
AnnCasi916B 101. 

79. Ala.—Goodall-Brown Co. v. 
Ray, 168 Ala. 350) 538 °S 187; Ex p. 
Baker, 118 Ala. 185, 23 S 996; Stev- 
sy v. Agee, 14 Ala. A, 448, 70 S 

Colo.—Peo. v. De France, 29 Colo. 
309, 68 P 267. 

Conn.,—Sage v. Middleton Ins. Co., 
5 Day 409. 

Del.—Kelly v. Mutual L. Ben. 
Assoc., 15 Del. 188, 40 A 954; Clark 
Vv. rte 10 Del. Ch. 51, 84 A’. 

C.—District of Sate tie v. 
Baoranith, 18 App. Cas. 

Fla.—Neafie v. Miller, an Fria. 178, 
20 S 252. 

Ga.—Davis v. Davis, 47 Ga. 81. 

Ill.—Walter Cabinet Co. vy. Russell, 
250 Ill. 416, 95 NE 462; Swedish- 
American Tel. Co. v. New York Fidel- 
ity, etc., Co., 208 Ill. 562, 70 NE 768; 
Leslie v. Peo., 150 Ill. 408, 23 NB 
887, 87 NE 1004, 41 AmSR 875. 

Ind.—Houk v. Crawfordsville Ccit- 
izens’ Nat. Bank, 51 Ind. A, 628, 99 
NE 487; Silvers v. Junction R. Co., 
17 Ind. 142 

Towa.—Iowa LL. & T. Co. v. Polk 
County Dist. Ct., 149 Towa 66, 127 
Bi 1114; Lay v, Wissman, 86 Towa 

Kan. sepbibaetlg Vv. Blake, 5 Kan, A, 
124. 48 P 488. 

Ky.—Marion Nat. Bank v. Abell, 88 
Ky. 428, 11 SW 300, 10 KyL 980, 

La.—Atwater v. Colton, 18 La. Ann, 


gout. .—Eschbach v. Lightner, 31 Mad, 

Mich.—Mulhern v. Grove, 111 Mich. 
528, 70 NW 15. 

Mo.—Hill v. Meyer, 47 Mo, 585. 

Mont.—State v. Second Judicial 
Dist. Ct., 27 Mont. 441, 71 P 602, 94 
AmSR 831. 

Nebr.—Spielman ww. Flynn, 19 Nebr. 
$42, 27 NW 224, 

N. J.—Tillou v. Hutchinson, 15 
No L. 178. 

N. Y.—Flamingo Film Co. v. World 
Film Corp., 178 App. Div. 959, 158 
NYS 690; New York Hdison Co. v. 
New York, 133 App. Div. 728, 118 
NYS 2388; Wilkins v. American Bank, 


Costs are not to be taxed as 
of course for the successful party, but the matter 
rests in the discretion of the court.’ 
improper order for the examination of a party is 
modified upon his motion, no costs should be awarded 
Where no part of the examination 
is used by the party applying therefor, 
leave was asked to use it, the costs of the examina- 
tion should not be taxed against the party exam- 
ined.7* Where a judge improperly refuses to grant 
an order for discovery, and an appeal is taken from 
such refusal, the appeal should be allowed with 
Where a physical examination has been 
ordered,’* the expense of the examination must be 
borne in the first instance by defendant making the 
Under the practice prevailing in 
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[§ 111] B. 
ings and Other 
Where an | eral. 
and, no 


in their nature 


be fixed in ad- 
dividual,’* and 


188 App. Div. 646, 118 NYS 210; So- 
ciete Anonyme des Glaces Nationales 
Belges v. Kahn, 128 App. Div. 919, 112 
NYS 880; Iroquois Hotel, ete., Co. v. 
Iroquois Realty Co., 126 App. Div. 
814, 111 NYS 172; Ryan v. New York 
Cent., ete, R. Co., 124 App. Div. 34, 
108 NYS 371; Crompton v. Dobbs, 
119 App. Div. 881, 104 NYS 698; Lee 
v. Winans, 99 App. Div. 297, 90 NYS 
960; Matter of Sands, 98 App. Div. 
148, 90 NYS 749; Romer v. Kensico 
Cemetery, 79 App. Div. 100, 80 NYS 
88; Union Trust Co. v. Driggs, 49 
App. Div. 406, 68 NYS 3881; 
field v. Gansevoort Bank, 
389, 114 NYS 769; Grant v. Leopold, 
61 Mise. 79, 118 NYS 167; Thayer v. 
Schley, 58 Mise. 852, 110 NYS 1104; 
Pfaelzer v, Gassner, 54 Mise. 579, 104 
NYS 847. 

N. C.—Girard Nat. Bank v. Mce- 
Arthur, 165 N. C. 874, 81 SH 827; 
McGibboney v. Mills, 35 N. C. 168, 

Oh.—Stark Rolling Mill Co. v. 
Ocean Accident, ete, Co., 81 Oh. Cir, 
Ct. 4 (statutory procedure exclusive); 
Arbuckle v. Woolson Spice Co., 21 
Oh. Cir. Ct. 856, 11 Oh. Cir. Dec. 726: 

Pa—Raub v. Van Horn, 133 Pa. 
578, 19 A 704; People’s Trust Co, v. 
Pennsylvania Lodge No, 76, 1.0. B.A. 
Mut. Aid Soc., Inc., 25 Pa, Dist. 774; 
Graham v. Cummings, 11 Pa, Dist. 
68; Simmons v. Hoffman, 6 Pa, Dist. 
218; Raub v. Van Horn, 7 Pa, Co, 102, 

R. I.—Arnold v. Pawtuxet, ete, 
Water Co,, 18 R. I. 189,:26 A 55, 19 
LRA 602; Congdon v. Aylsworth, 16 
R. I. 281, 18: A 247, 

8. G.—Jenkins v. Bennett, 40 8. 
398, 18 SI 929. 

S. D.—McGeary v. Brown, 23 8 
578, 122 NW 605. 

Vt.—Vermont Farm Mach. Co. 
Batchelder, 68 Vt. 480, 35 A 878. 
Va.—Avis v. Lee, 77 Vay 558. 
Wash.—State v. King County ot 
per. Ct, 56 Wash. 649, 106 P 150 

28 LRANS 516. 

Wis.—Kraus_ v.. Sentinel Co, 62 
Wis. 660, 28 NW 12. 

Man.—Mann v. Winnipeg, ete, R. 
Co., 7 Man. 457. 

N. S.—Wood v. Dominion Lumber 
Co, Ltd. 87 Ny 8S. 250. 

Ont. —Royd v. Marchment, 13 Ont. 
L. 468, 9 OntWR 275; Engeland v. 
Mitchell, 18 Ont. L, 184, 9 OntWR 31; 
Clisdell v. Lovell, 10 OntWR 208; 
Doyle v. Williams, 9 OntWR_ 286: 
McPhee v. McPhee Automatic Co., 7 
OntWR 771; Playfair v. Turner, 7 
OntWR 882; Barwick v. Radford, 7 
OntWR 287. 

fa] A book containing a record of 
the proceedings of an association be- 
fore and after its incorporation is a 
document within the meaning of the 
statute. Arnold v. Pawtuxet Valley 
eae ant 18 R. 1. 189,526 Avb5, 19 


iy Limitation of right.—In suit 
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[$§ 109-11) 


when he files his report.7§ 


Production and Inspection of Writ- 
Matters—1. Subjects of Production 


and Inspection—a. Books and Papers—(1) In Gen- 
In most jurisdictions the statutes provide for 
the obtaining and inspection of books and papers 
of the adverse party.’ These statutes were enacted 
with the view of providing a more speedy and less 
expensive remedy than by proceedings in ehan- 
eery,*° and are constitutional.S! 


They are remedial 
and should be liberally construed.’? 


Under these statutes production or inspection of 
a deed,®* letters, telegrams,®° or the instrument 
sued on,** may be ordered. The fact that the books 
or papers of which discovery is sought are out of 
the state does not justify the refusal of a motion 
for the production or inspection thereof where the 
court. has jurisdiction of the parties, whether the 
discovery is sought from a corporation,’? ov an in- 


notwithstanding the corporation is 


to restrain foreclosure and cancel a 
mortgage, complainant could require 
defendants to answer whether there 
had been any transfer of the note 
and mortgage, and when, ete., and to 
attach to the answers copies of the 
notes and mortgage, and any written 
assignment thereof, and to produce 
the originals for inspection, but he 
could not compel them to attach the 
original notes and mortgage and as- 
signment thereof to their answers. 
Goodall-Brown Co. v. Ray, 168 Ala, 
350, 68 S 187, 

[ec] Under the Idaho statute the 
publie utilities commission has full 
power and authority to require any 
public utility corporation to ‘produce 
any books, papers, or record kept by 
such corporation for examination by 
the adverse party in cases brought 
before such commission, Federal 
Min., etic, Co. v. Public Utilities 
Commn., 26 Ida. 891, 148 P 1173, 
LRA1I917F 1195. 

80. Stevenson v, Agee, 14 Ala. A. 
448, 70 S 298; Wynn v. Taylor, 109 
Th. A. 603, 

81. Swedish-American Tel. Co. v. 
New York Fidelity, ete, Co. 208 TL. 
562, 70 NE 768; Mulhern vy. Grove, 
111’ Mich, 528, 70 NW 15; State v. 
Second Judicial Dist. Ct, 27 Mont. 
441, 71_P 602, 94 AmSR 881, 

82. Muller v. Philadelphia, 118 
ore Div. 277, 108 NYS 3887;' Wills 

<ane, 2 Grant (Pa.) 47. But com- 
pare Peo. v. American Tce Co., 54 
Mise. 67, 105 NYS 650 [mod on other 
grounds 120 App. Div. 284, 104 NYS 
858]; Maxwell v. Manitoba, ete, -R. 
Co, 11 Man. 149 (in both of which 
eases the original order was too 
broad). Contra Raub v. Van Horn, 
? Pa. Co, 102. 

83. Beck v. Bohm, 95 App. Div. 
2738, 88 NYS 5684; Jackson Jones, 
8 Cow. (N. Y.) 17. 

84. Livermore v. St. John, 27 N, Y. 
Super. 12; Travers v. Satterlee, 22 
NYS 118; Simmons v. Hoffman, 6 Pa. 
Dist. 218; Vermont Farm Mach. Co, 
v. Batchelder, 68 Vt, 480, 86 A 878, 

85." Ex p. Brown, 72 Mo. 838, 
AmR 426; Phelps v. Atlantic, ete, 
Tel. Co., 46 Wis. 266, 50 NW 288. 

86. Hepburn v. Archer, 20 Elun 
(N. Y.) 585; Smith v, Seattle, ete, R. 
Co., 16 NYS 417. 

87. Kirkpatrick v. Pope Mfr. Co.,, 
61 Red, 46; Rutter v. Germicide Co., 
70 Hun 408, 24 NYS 215; Hart v. Og- 
densbure, ete. R. Co., 69 Hun 497, 28 
NYS 718; Matter of Martin, 62 Hun 
557, 17 NYS 188; Union Paper Collar 
Co. v. Metropolitan Collar Co., 8 Daly 
(N. Y.) 171; Burden v. Burden, 23 
NYWklyDi 289; Forsyth County 
Comrs. Vv. uemly, 85 N. C. $41; Ar- 
eekle v. Woolson Spice Co,, 21 Oh 

Ct. 847, 11 Oh. Cir. Dee. 148., 

uey Morrico vy. Swaby, 2 Beav, 600, 

17 EngCh 500, 48 Reprint 1275; Mer- 


For later cases, developments and changez in the law sce cumulative Annotations, same title, page and note number, 
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§§ 111-112] 


a foreign corporation not doing business in the state, 
and its books are without the state.*® 
however, the court will not require a foreign cor- 
poration not doing business in the state to bring 
without the state and produce within the forum 
the books or records of the corporation.®° 
- of this character do not authorize the production 
or inspection of books and papers which on account > 
of their confidential and privileged character could 


not be received in evidence.®+ 
[§ 112] 


them.°? 


tens v. Haigh, 3 De G. J. & S, 528, 68 
EngCh 399, 46 Reprint 741. 

{a] Thus, where executors and 
trustees under a will brought an ac- 
tion for the construction of the will 
and a compromise agreement there- 
under, asking that sale of the real 
estate be decreed, on the ground that 
if it were not sold they would not 
have money sufficient to perform 
their duties of distribution under the 
will or carry out the compromise 
agreement, it was proper to require 
them to give discovery and inspection 
of the books, inventories, and records 
of their trust estate, although certain 
of the papers required to be produced 
were within a foreign jurisdiction, a 
proviso being made in the order that 
they might produce certified copies, 
and that the expense of compliance 
with the order should be paid by the 
estate. Muller v. Philadelphia, 118 
App. Div. 276, 103 NYS 387. 

89. Arizona Copper King v. Rob- 
ert, 76. N. J. Eq. 251, 74.A 292. 

{a] Rule applied.—(1) Orders for 
the examination of the books of a 
foreign corporation invoking the ju- 
risdiction of the court as a plaintiff 
has been sustained. National Dis- 
tilling Co. v. Van Emden, 120 App. 
Div. 746, 105 NYS 657. (2) An or- 
der for the production of the books 
of a foreign corporation defendant in 
an action on a contract made in the 
state by the terms of which plaintiff 
was entitled to an inspection of such 
books may be granted. Sullivan v. 
Ryan-Parker Constr. Co., 148 App. 
Div. 243, 132 NYS 344. 

90. Kram v. Jewish World Pub. 
Co., 176 App. Div. 840, 168 NYS 261. 

91. State v. King County Super. 
Ct., 56 Wash. 649, 106 P 150, 28 LRA 
NS 516; McDonald vy. Canadian. Pac. 
R. Co., 7 Man. 423. 

92. U. S—Newcomb v. Burbank, 
159 Fed. 569. 

Ill.—Swedish-American Tel. Co. v. 
New York Fidelity, ete., Co., 208 Ill. 
562, 70 NE 768. 

N. Y.—Barclay v. Barclay, 171 App. 
Div. 892, 155 NYS 632; National Dis- 
tilling Co. v. Van Emden, 120 App. 
Div. 746, 105 NYS 657; Murphy v. 
Keenan, 101 Misc. 4438, 167 NYS 55 
[aff 170 NYS 1099 mem]; Peo. v. 
American Ice Co., 54 Mise. 67, 105 
NYS 650 [mod on other grounds 120 
App. Div. 234, 104 NYS 858]; Stalker 
v. Gaunt, 12 NYLegObs 132. 

Pa.—Gordon’s Est., 19 Pa. Dist. 
1018, 1020 [quot Cyc]. 

Eng.—Inman v. Hodgson, 1 Y. & J. 
28. 148 Reprint 573. 

Man.—Morrison vy. London F. Ins. 
Co., 6 Man. 222. 

Ont.—Diamond Match Co. v. 
Hom keabury Lumber Co., 1 Ont. L. 


[a] TIlustrations—(1) In an ac- 
tion on an employers’ indemnity pol- 
icy which provided that the premium 
was based on the compensation paid 
by the employer to the employees, 
and _ stipulated that the insurer 
should have the right to inspect the 
employer’s books in that regard, an 
order for production was properly 
granted, Swedish-American Tel. Co, 


\, 


(2) Books and Papers in Which Par- 
ties Have a Common Interest. A production or in- 
spection of books and papers will be granted where 
the applicant has a special interest or right in 
Thus in an action between partners pro- 
duction and inspection of the partnership books will 


DISCOVERY 


Ordinarily, 


Statutes 


[18.0.3.] 1117 


be ordered almost as a matter of course when such 
production and inspection is sought by one of the 
partners.°? So production and inspection will be 
required of books kept by an executor,®* or trus- 
tee,°> where the inspection is sought by a person 
interested in the estate of the decedent or by a 
beneficiary of the trust. 
quired of the books of an employer at the instance 
of his employee, where the employee is to be paid 


Production will be re- 


by a percentage of the profits or business done by 


v. New York Fidelity, etc., Co., 208 
Ill. 562, 70 NE 768. (2) In an action 
by a foreign corporation against a 
citizen of this state, where defendant 
interposed a counterclaim for royal- 
ties alleged to be due from plain- 
tiff, the amount of which was un- 
known to him, he was entitled to an 
order requiring plaintiff to furnish 
him a verified copy of its books, sit- 
uated in another state, so-far as they 
related to the royalties, and further 
requiring plaintiff, on notice, to ex- 
hibit such portion of the books to 
him at its home office. National Dis- 
tilling Co. v. Van Emden, 120 App. 
Div. 746, 105 NYS 657. 

93. Cohn v. Hessel, 95 App. Div. 
548, 88 NYS 1057; Copeland y. Brown, 
73 App. Div. 423, 77 NYS 129; How- 
lett v. Hall, 55 App. Div. 614, 67 
NYS 267; Fleischmann v. Fleisch- 
mann, 54 App. Div. 202, 66 NYS 631; 
Martine v. Albro, 26 Hun 559, 2 NY 
CivProe 70, 63 HowPr 215; Stebbins 
v. Harmon, 17 Hun (N. Y.) 445; Liv- 
ingston v. Curtis, 12 Hun (N. Y.) 121, 
54 HowPr 370; Murphy v. Keenan, 
101 Misc. 448, 167 NYS 55 [aff 170 
NYS 1099 mem]; Peo. v. American 
Ice Co. 54 Misc. 67, 105 NYS 650 
[mod on other grounds 120 App. Div. 
234, 104 NYS 858]; Zimmerman v. 
Dieckerhoff, 12 NYSt 613; Mont- 
rose v. Wannamaker, 21 AbbNCas 
(N. Y.) 478; Stalker v. Gaunt, 12 
NYLegObs 132; Higgins v. Bishop, 
12 NYLegObs 127; Kelly v. Eckford, 
5 Paige (N. Y.) 548. 

[a] Rule applied.— (1) Plaintiff 
sued to set aside an agreement 
whereby he turned over his interest 
in a partnership to a former partner 
and other defendants who took pJain- 
tiff’s place in the partnership, alleg- 
ing that the agreement was fraudu- 
lent, because defendants had misrep- 
resented the financial condition of the 
partnership and the value of plain- 
tiff’s interest, and had concealed as- 
sets. It was held that as, under 
plaintiff's theory of the case, _ the 
partnership was never dissolved, it 
was not error to grant him an in- 
spection of the books of the partner- 
Ship both before and after the agree- 
ment, Cohn v. Hessel, 95 App. Div. 
548, 88 NYS 1057. (2) Where the 
agreement of dissolution of a part- 
nership provides that the _ retiring 
partner shall receive one half of the 
commissions for the sale of goods 
under contracts then subsisting be- 
tween the partnership and third per- 
sons, the retiring partner in an action 
against his former copartner for his 
share of the commissions is entitled 
to discovery from the copartner as 
to the sales made and commissions 
realized, and his right to such dis- 
covery is not affected by the fact that 
the copartner has conducted the busi- 
ness mainly through an agent, or 
that the retiring partner can obtain 
the desired information from the 
persons with whom the contracts 
were made. Montrose_v. Wanna- 
maker, 21 AbbNCas (N. Y.) 478. 

{[b] BRepresentatives of deceased 
Pe rar RR The rule applies where 
he action is between the representa- 


the employer,®® even though the employee has since 
become his competitor in business,®? and notwith- 
standing the employee had had prior opportunity to 
inspect them.°® Production will also be required of 
the books of an agent where the inspection is sought 
by his principal,®® or of books in the hands of a 


tives of a deceased partner and a 
partner having possession of the 
partnership books and papers. Ex p. 
Baker, 118 Ala. 185, 23 S 996. (2) I 

a suit against the representatives of 
a deceased partner, plaintiff is not 
entitled to discovery of books and 
papers which have come into the pos- 
session of the surviving partners who 
are not parties to the action. Mur- 
dock v. McCutchen, 154 App. Div. 854, 
140 NYS 41. (3) Where a partner 
has sold his interest in the partner- 
ship in his lifetime, his representa- 
tives have no right of inspection of 
the firm books after his decease. 


Platt v. Platt, 61 Barb. (N. Y.) 52, 
11 AbbPrNS 110. 
94 Stalker v. Gaunt, 12 NYLeg 


Obs 132; In re Gordon’s Est., 19 Pa, 
Dist. 1018, 1020 [quot Cyc]; Freeman 
v. Fairlie, 3 Meriv. 29, 36 Reprint 12. 

[a] Books of decedent.—An equity 
action cannot be maintained solely 
for discovery of the books and ac- 
counts of a decedent in the hands of 
his executors by a person having a 
claim against his estate. Rice v. 
Peters, 58 Misc. 381, 111 NYS 5. 

95. Alabama Girls’ Industrial 
School v. Reynolds, 143 Ala. 579, 42 
S 114; Murphy v. Keenan, 101 Misc. 
443, 167 NYS 55 [aff 170 NYS 1099 


mem]; Stalker v. Gaunt, 12 NYLeg 
Obs 132. 
[a] Mlustration.—In an action for 


an accounting between a trustee of a 
corporation voluntarily dissolved and 
the executor of a deceased trustee a 
disclosure will be granted where the 
existence of the confidential relation- 
ship which is the basis of the ac- 
counting is admitted. Murphy v. 
Keenan, 101 Misc. 448, 167 NYS 55 
[aff 170 NYS 1099 mem]. 

96. Thomas v. Guy B. Waite Co., 
113 App. Div. 494, 99 NYS 297; Brig- 
ham v. Zaiss, 48 App. Div. 144, 62 
NYS 706; Veiller v. Oppenheim, 75 
Hun 21, 26 NYS 1051, 31 AbbNCas 
181; Churchill v. Loeser, 35 NYS 310; 
Corwin v. Animal Trap Co., 16 Pa. 
Dist. 408; Cutten vy, Mitchell, 10 Ont. 
L. 734, 6 OntWR 497, 552. But see 
Harbaugh v. Middlesex Securities 
Co., 110 App. Div. 633, 97 NYS 350 
(holding that, in an action by a dis- 
charged employee to recover on a 
contract whereby he was to be paid 
a commission on business transacted 
by defendant, plaintiff was not en- 
titled to a discovery and inspection 
of plaintff’s books for the purpose of 
preparing for trial, the court saying: 
“He can obtain this information by 
an examination before trial of the 
appropriate officer of the company 
and upon said examination he can 
have the books produced upon a sub- 
peena duces tecum to enable said offi- 
eer to testify accurately’). 

97. Thomas v. Guy B. Waite Co., 
113 App. Div. 494, 99 NYS 297. 

98. Thomas v. Guy B. Waite Co., 
113 App. Div. 494, 99 NYS 297. 

99. Md.—Eschbach v. Lightner, 31 
Md. 528. 

N. Y.—Whitman v. Keiley, 58 App. 

Ruberry. v. 
Binns, 18 N. 


v. Doran, ete, Co., 16 Daly 174, 9 
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receiver 1 or assignee.? In short, 


[§ 113] 


sons Not Parties. As a general 


statutes relating to the production and inspection 
of books or papers, the private books or papers 
of persons not parties to the action are not subject 
to. discovery,* although they contain information 
which is important to the preparation of the case 
In some jurisdictions the statute author- 
izing an order for the production of books and pa- 
pers is not limited to books and papers belonging 
to or in possession of a party to the suit, but ex- 


for trial.® 


tends to those belonging to or in 
stranger.® 


NYS 478, 18 NYCivProc 304; Haebler 
v. Hubbard, 36 Misc. 840, 74 NYS 932; 
Harding v. Field, 18 NYS 918; Manley 
v. Bonnel, 11 AbbNCas 1238; Stalker 
v. Gaunt, 12 NYLegObs 132; Duff v. 
Hutchinson, 19 NYWklyDig 20; 
Holmes v. Cornell, 7 NYWhkiybig 375. 

N. C.—McGibboney v. Mills, 35 
N. C. 163. 

Wis.—Nichols v. MceGeoch, 78 Wis. 
360, 47 NW 372. 

Eng.—Winchester v. Bowker, 29 
Beav, 479, 54 Reprint 713; Beresford 
CT asaya 16 Beav. 134, 51 Reprint 


[a] Photographic copies.—The ap- 
plicant may be allowed to inspect a 
photograph of a bond. Holmes v. 
Gorree, 7 NYWklyDig 375. 

1. Fowler’s Pet. 9  AbbNCas 
(N.. Y.) 268. 

2. York Haven Paper Co. v. Place, 
13 App. Div. 227, 48 NYS 81. 


3. Mich.—Smith v. Wayne Cir. 
Judge, 158 Mich. 588, 123 NW _ 34; 
Petrie v. Muskegon County, 90 Mich. 
265, 51 NW .278 


N, Y.—Nevins v. Brooklyn Citizen, 
166 App, *Div. 219,°.151° NYS’ 139; 
Hotehkiss v. Levi, 140 App. Div. 525, 
125 NYS 462; Perrow v. Lindsay, 52 
Hun 115, 4 NYS 795, 16 NYCivProc 
359; Stebbins v. Harmon, 17 Hun 445; 
Murphy v. Keenan, 101 Misc. 443, 
167 NYS 55 [aff 170 NYS 1099 mem]; 
Peo. v. Hayes, 84. Misc. 263, 147 NYS 
102; Peo. v. American Ice Co., 54 
Misc. 67, 105 NYS 650 [mod on other 
grounds 120 App. Div. 234, 104 NYS 
Pet Stalker v. Gaunt, 12 NYLegObs 

Pa. . ‘ 
Gordon’s Bst., 19 Pa. Dist. 1018, 1020 
[quot Cyc]. 

Ont.—Re Toronto Rowing Club, 10 
OntWN 178 (winding-up of com- 
pany). 

{a] Dlustration.—Defendant in a 
suit by the trustee of a brokerage 
firm for the price: of stock bought 
for him as a member of a pool is 
entitled to inspect the books, records, 
letters, and orders kept concerning 
the transaction and in plaintiff's pos- 
session or control, to enable him to 
counterclaim for profits due him, the 
firm acting as his agent and also be- 
ing interested as joint ventures. 
Hotchkiss v. Levi, 140 App. Div. 525, 
125 NYS 462. 

4 U. S—Ridgely v. Richard, 130 
Fed. 387; Southern R. Co. v. North 
Carolina ‘Corp. Commn., 104 Fed. 700. 

Ky.—Marion Nat. Bank v. Abell, 
88 Ky. 428, 11 SW 300, 10 Kyl 980. 
5 Mass.—Bull v. Loveland, 10 Pick. 


/ N. ¥.—Murdock v. McCutchen, 154 
App. Div. 854, 140 NYS 41; Brock vy. 
Surpless, 66 ‘App. Div. 609, 72 NYS 
831; Peo. v. Armott, 18 App. Div. 584, 
46 NYS 317; McCall v. Moschowitz, 
14 Daly 16, 1 asi en Davenbagh v. 
MecKinnie, 5 Cow. 

rere ee a uF Moffatt, 1 Man. 


Sask—Lumber Mfrs.’ Yards v. 
La ari Jaw Flour Mills, Ltd., 7 Sask. 


production and in- 
spection will be granted of all books and documents 
in which the parties have a common interest.* 

(3) Private Books or Papers of Per- 


DISCOVERY 


[§ 114] (4) 


rule under the 


Inspection, 


possession of a 


[§§ 112-115 


Documents of Public Record. As 


a general rule, under these statutes no discovery 
can be required of documents of publie record, as 
they are equally accessible to all parties,’ although 
under special circumstances it has been allowed.® 
[§ 115] b. Other Subjects of Production and 
In New York discovery may be allowed 
under the statute, not only of books and papers, 
but of any article or property in the possession of, 
or under the control of, the adverse party relating 
to the merits of the action,” but it has been held 
that the right does not extend to the discovery and 
inspection of a buried human body.!® In some other 
jurisdictions also the right to discovery under the 
statute extends to physical objects,’ including the 


right to an order for the exhuming of a dead hu- 


See also infra § 116. 

{a] Rule applied.—(1) Where a 
complaint alleged that certain nauti- 
eal charters and contracts had been 
sold by defendants to a corporation 
which was not a party to the action, 
complainant, in the absence of any- 
thing tending to indicate that such 
charters, ete, had not been trans- 
ferred to the corporation, was not en- 
titled to an order directing defend- 
ants to produce them, together with 
the stockbook, minute book, and all 
papers and bank and check books of 
the corporation, for plaintiff's in- 
spection before trial. Ridgely v. 
Richard, 1380 Fed. 387. (2) A grantor 
in whose name ejectment is prose- 
cuted by his grantee is not a party 
to the action who may be compelled 
to produce books and papers. Adri- 
cae v. Sanders, 11 AbbNCas (N. Y.) 

{b] Where defendant raises the 
question that he is not a proper par- 
ty to the action, production should 
not be ordered until this question has 
been determined. Lumber Mfrs.’ 
Yards v. Moose Jaw Flour Mills, Ltd., 
7 Sask. L. 437. 

{c] Books and papers in possession 
of defendant. — Where plaintiffs 
brought an action to recover the pos- 
session of goods obtained from them 
by defendant’s assignors upon repre- 
sentations alleged to have _ been 
fraudulent, and in the sworn peti- 
tion stated that they were informed 
and believed that an examination of 
the books of the assignors by a 
competent bookkeeper would enable 
plaintiffs to show that the assignors 
were, when they made their repre- 
sentations of solvency, hopelessly in- 
solvent and that they knew the rep- 
resentations made by them were 
false. Defendants made no answer 
to the application, but moved to dis- 
miss it on the ground that the dis- 
covery could not be allowed by the 
practice of the court. It was held 
that an inspection of the books and 
papers of defendant’s assignors in the 
possession of defendant should be 
ordered. Lefferts v. Brampton, 24 
HowPr (N. Y.) 257. 

5. Southern R. Co. v. North Caro- 
lina Corp. Commn., 104 Fed. 700; 
Marion Nat. Bank v. Abell, 88 Ky. 
428,,11 SW 300; 10 KyL $980. 

6. Iowa L. T. Co. v. Polk County 
Dist. Ct., 149 Iowa 66, 127 NW 1114. 

7. District of Columbia v. Baker- 
smith, 18 App. (D. C.) 574; Ham- 
merslough v. Hackett, 30 Kan. 57, 1 
P 41; Spielman v. Flynn, 19 Nebr. 
342, 27 NW 224, Lewis v. Buffalo, 115 
App. Div. 735, 100 NYS 1052; Meak- 
ings v. Cromwell, 3 N. Y. Super. 698. 


8. Lovell v. Clarke,::7 HowPr 
(N. Y.) (158. 
[a] Thus a defendant is entitled 


to an inspection and copy of an as- 
signment of plaintiff's bond declared 
on and made under an order of court, 
and also to a copy of the order, to 
enable him to prepare for trial; the 
fact that it is a record of the court 
makes no difference, because such 


orders are not entered in one clerk’s 


office, but ‘are scattered over the 
whole state.” Lovell v. Clarke, 7 
HowPr 158. 

9. Dugan v. American Transfer 


Co., 160 App, Div. 11, 145 NYS 31; 
Donoghue v. Callanan, 152 App. Div. 
162, 186 NYS 657; Beyer v. Transit 
Dev. Co., 1389 App. Div. 724, 124 NYS 
463; Auerbach v. Delaware, etc., R. 
Co., 66 App. Div. 201, 73 NYS 118; 
Ansen v. Tuska, 24 N. Y. Super. 663, 
19 AbbPr 391; Rosen v. Simons, 82 
Misc. 407, 148 NYS 726; Chojnacki v. 
Interborough Rapid Transit Co., 76 
Mise. 427, 134 NYS 1090. Contra 
Kennedy v. Nichols, 33 Misc. 726, 68 
NYS 1053. 

[a] Rule applied. — (1) Where 
plaintiff was injured by the breaking 
of a rope attached to a truck and 
claimed that the rope was defective, 
he was entitled to obtain discovery 
thereof so as to prove its actual con- 
dition at the trial. Dugan v. Ameri- 
can Transfer Co., 160 App. Div. 11, 
145 NYS 31. (2) An order requiring 
defenda ant to permit plaintiff to in- 
spect and photograph a machine be- 
longing to defendant was_ proper 
where it was promptly applied for, 
and defendant’s rights were properly 
safeguarded. Chojnacki v. Interbor- 
ough Rapid Transit Co., 76 Mise, 427, 
134 NYS 1090. (8) In a pledgor’s 
action against the pledgee for the 
value of a pledge claimed to have 
been stolen by burglars from the 
pledgee’s vault, in which plaintiff 
claimed that the loss was due to de- 
fendant’s negligence, it was proper 
to grant an inspection of the vault 
at a time convenient to the pledgee, 
by an electrician and a mason. Rosen 
v. Simons, 82 Misc. 407, 143 NYS 
726. (4) Under the New York stat- 
ute a federal court may require de- 
fendant in an action by a servant for 
personal injuries alleged to have 
been caused by a defective appliance 
to produce such appliance for plain- 
tiff’s inspection. Wilson v. New 
England Nav, Co., 197 Fed. 88. 

{b] An inspection of lands is per- 
mitted where it is necessary or ex- 
pedient to prepare a pleading or for 
trial where an action relating to real 
estate is pending. Howe’s Cave Lime, 
etc., Go. v. Howe’s Cave Assoc,, 88 
Hun 554, 34 NYS 848, 2 NYAnnCas 
9 [aff 147 N. Y. 721 mem, 42 NE 


3]. 

[ec] But formerly in New York 
the right to production and inspec- 
tion was limited to books, documents, 
or other papers. Wilson v. Collins, 
57 Misc. 3638, 109 NYS 660. 

10. New York Mut. L. Ins. Co. v. 
Griesa, 156 Fed. 898 [rev on other 
grounds 169 Fed. 509, 94 CCA ‘635, 
certiorari den 215 U. S. 600, 30 SCt 
400, 64 L. ed. 844]; Danahy v. Kel- 
logg, 70 Misc. 25, 126 NYS 444. 


11. See statutory provisions, 
[a] In Colorado, whenever any 
person, company, or corporation 


shall have any right to or interest 
in any mine, lead, lode, or mining 
claim which is in the possession of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page snd note number, 


§§ 115-117] 


man body.'? 


[§ 116] 2. Who May Be Required to Produce. 
The court will not order the production or in- 
spection of the books or papers of a plaintiff or 
defendant at the instance of his coplaintiff or co- 
defendant,'* unless the applicant, being nominally 
plaintiff or defendant, is really a defendant or plain- 
So as a rule a person who is not a party 
to the action cannot be required to produce or 
grant inspection of his books, papers, or docu- 
ments,® although it has been held that a person 
not a party to the suit may be ordered to produce 
any documents in his possession to which a party 
to the suit has either an exclusive right or right 
A next friend is 
not a party within the meaning of the statutes,’ 


$itt;4 


in common with his adversary.'® 


another person, company, or corpora- 
tion, and for which a cause is pend- 
ing in a court of record, bringing 
into question the right or title to the 
same, and it shall be necessary for 
the ascertainment, enforcement, or 
protection of such right or interest, 
an inspection, examination, or sur- 
vey of such mine may be ordered. 


Peo. v. DeFrance, 29 Colo. 309, 68 
P2267, 
{b] In Mlinois, where land is 


sought to be condemned for a right 
of way for channels, drains, ete., 
owners of such land have the right 
to demand that the plans and speci- 
fications of the land sought to be 
condemned should be produced in 
court. Tedens v. Chicago Sanitary 
Dist., 149 Ill. 87, 36 NE 1033 

{[c] In Massachusetts in an ac- 
tion by a servant for personal in- 
juries alleged to have been caused 
by a defect in the ways, works, or 
machinery of his employer, the order 
may be granted for an inspection of 
such ways, works, or machinery. 
Wylie v. Blake, etc., Pump Works, 
221 Mass. 489, 109 NE 396. 

{d] In Montana an order for the 
inspection of a mine and for a sur- 
vey thereof may be made to ascertain 
and protect the interest of a party 
who claims an interest in such mine. 
State v. Second Judicial Dist. Ct., 26 
Mont. 433, 68 P 797; State v. Second 
Judicial Dist. Ct., 26 Mont. 396, 68 
P.-570,, 69 P- 103. 

{e] In New Hampshire (1) in an 
action for an injury sustained by the 
breaking of machinery, discovery of 
the broken machinery may be or- 
dered to aid plaintiff in the prepara- 
tion of his cause. Reynolds v. Bur- 
gess Sulphite Fibre Co., 71 N. H. 332, 
51 A 1075, 93 AmSR 535, 57 LRA 949. 
(2) And he is also entitled to the 
production of a sketch and photo- 
graph of the place and machinery 
made by defendant after the accident. 
Lacoss vy. Lebanon, 101 A 364. 

[f] In Pennsylvania under the act 
of June 16, 1836, § 13, giving the 
court of common pleas of Philadel- 
phia county the power and jurisdic- 
tion of courts of chancery so far as 
it relates to a discovery of facts 
material to a just determination of 
issues and other questions arising or 
depending in such courts, plaintiff in 
an action for death occurring in a 
mine has the right before trial to 
an order permitting an inspection of 
the mine and of making surveys and 
measurements thereon at the place 
where the accident occurs. Hawk _v. 
Bickford Fire Brick Co., 42 Pa. Co. 


635. 

{g] In Wisconsin St. (1911), § 
4096, subds 3, 5, providing for the 
preliminary examination of plaintiff, 
and that the production of all papers, 
books, files, records, things, and mat- 
ters may be compelled on subpcena, 
extends the equitable remedy of dis- 
covery and warrants the court in 
compelling the production of physi- 
cal objects when necessary. Hor- 
lick’s Malted Milk Co. v. A. Spiegel 
Co., 155 Wis. 201, 144 NW 272. 
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[§ 117] 


chancery .1° 


[h] In Ontario (1) in an action 
to abate a nuisance the complainant 
was entitled to an order allowing a 
surveyor to enter defendant’s prem- 
ises before the trial and make a plan 
thereof. Danforth Glebe Est., Ltd., 
v. Harris, 39 Ont. L. 553, 12 OntWN 
237; Helliwell v. City Dairy Co., 6 
OntWR 480. (2) In an action to re- 
cover for work done in the erection 
of a building on defendant’s land 
plaintiff is entitled to an order to 
enter upon the land and property of 
defendant and make an inspection of 
the building Keyes v. McKeon, 23 
Ont. Lb 5295, 2, OntWN.997,, 1014, 19 
OntWR 21. 

12. In. re Perciva], 101,S.»C..,198, 
85 SE 247 (holding that in proceed- 
ings in escheat by the state the court 
may properly order the exhuming of 
a dead human body for the purpose 
of enabling those opposing the pro- 
ceeding to show heirship by means 
of identification marks on the body). 

13. Rafferty v. Williams, 34 Hun 
(N. Y.) 544; Dassaux v. Sheppard, 2 
Fowl, Exch. Pr. 60; Brown v. Wat- 
Kine jal O7@. eas peo. 

14. Applebee v. Duke, 21 NYS 890 
[app dism 139. N, Y., 621 mem, 35 
NE 205 mem]; Shaw v. Smith, 18 
Qi. “Bs, D7 .L03. 

15. Henry v. Travelers’ Ins. Co., 
35 Fed. 15; Boorman y. Atlantic, etc., 
R: Co, ; Davenbagh v. 
McKinnie, 5 Cow. (N._Y.) 27; Adri- 
ance v. Sanders, 11 AbbNCas (N. Y.) 
422; Morgan v. Morgan, 16 AbbPrNS 
(N.. Y.). 291; Low v. Graydon, 14 
AbbPr (N. Y.) 443; Morley v. Green, 
11, Paige (N. Y.), 240, 42 AmD 112; 
Rose v. King, 5 Serg. & R. (Pa.) 241; 
Happerset v, Eaton, 20 Pa, Dist. 501. 
See also supra § 19) 

[a] Real party in interest. — 
Where a corporation, although not.a 
party of record to the action, is the 
real party in interest and appears 
and submits to the jurisdiction, it 
cannot complain of an order requir- 
ing it to produce documents on the 
ground that it was not a party to the 
action. Wilkins v. American Bank, 
133 App. Div. 646, 118 NYS 210. 

16. Marion Nat. Bank v. Abell, 88 
Ky. 428. 11 SW 300, 10 KyL 980. 

17. Dyke v. Stephens, 30 Ch. D. 
189; In re Corsellis, 52 L. J. Ch. 399. 
Contra Crowe v. Bank of Ireland, Ir. 
R. 5 Ho. 578. 

18. The Emma, 3 Aspin. 218. 

19. U. S.—Cameron Lumber Co. v. 
Droney, 132 Fed. 3804; Newgold v. 
American Electrical Novelty, etc., 
Co., 108 Fed. 341; Finch v. Rikeman, 
9 F. Cas. No. 4,788, 2 Blatchf. 301. 

D. C.—Smithson v. Stanton, 7 D. C. 


6. 

N. H.—Hub Constr. Co. v. New 
England Breeders’ Club, 74 N. H. 282, 
67 A 574. 

N. Y.—MceAllister v. Pond, 13 N. Y. 
Super. 702, 15 HowPr 299; Kamber 
yv. Ben Franklin Transp. Co., 52 Misc. 
640, 102 NYS 804; Wallis v. Murray, 


4 Cow. 399. 
er 74 Oh. St. 1, 77 


Oh.—Ex p 
NE 276, 6 LRANS 325. 
7 Pa, Co. 


Pa.—Dexter v, Walker, 


tion and Inspection—a. In General. 
generally are designed to provide a method for the 
production or inspection of books or papers by 
proceedings at law in those cases where their pro- 
duction and inspection might formerly have been 
compelled by the ordinary rules of proceedings in 
Hence:a party cannot obtain a roving 
commission for the inspection or production of 
books or papers: in order that he may ransack them 
for evidence to make out his case.?° 
to production or inspection only when such pro- 
duction or inspection is material and necessary to 
establish his cause of action.?? 


[18 OT] 1119 


but a person who appears to defend an action in 
| rem is such a party.'§ 
3. Grounds and Purposes of Produc- 


The statutes 


He is entitled 


It must appear 


274, ‘ 
Vt.—Vermont Farm Mach. Co. v: 

Batchelder, 68 Vt., 430, 35 A 378. 
Eng.—Gomm v. Parrott, 3 C. B. 

N. S. 47, 91 ECL 47, 140 Reprint 


655. 
U. S.—In re Romine, 138 Fed. 

837, 844 ..[quot Cyc]. . Triplett v. 
Washington Bank, 24 KF. Cas. No. 
14,178, 3 Cranch C. C. 646. 

Ill.—-Walter Cabinet Co. v. Russell, 
250 Ill. 416, 95 NE 462. 
gee: .—McManus v. Mullin, 165 NW 


N. Y.—Ortman v. Beiley,-160 App. 
Div. 258, 145 NYS 541; Peo. v. Amer- 
ican Ice Co. “120 App: Div. 234, 104 
NYS 858; Harbaugh v. Middlesex Se- 
curities ,.Co,,,.110 App: “Diy. 633, 97 
NYS 350; Seligsberg v. Schepp, 79 
App. Div. 626, 80 NYS 154; Brownell 
v. Gloversville Nat, Bank, 20 Hun 
517; Cassard. v, Hinman,; 13)N. °¥¢ 
Super. 695; Commercial Bank vy. 
Dunham, 13 HowPr 541; Herbert v. 
Spring, 1 NYMonthLBul 21. 

Pa.—Davenport v. Pennsylvania R. 
Co., 2 Pa. Dist. 784, 

B. C.—Empire Mfg. Co. v. L. Levy, 
12. Bs:C.. 387. 

[a] Photographing plant.—A par- 
ty is not entitled to a roving com- 
mission to photograph all of the 
plant of an adverse party in search 
of a possible defect. Glowniak vy. 
Lehigh Valley R. Co., 90 Mise. 42, 
152 NYS 746 [aff 171 App. Div. 968 
mem, 156 NYS 1124 mem]. 

[b] Chemical examination of pa- 
pers.—In Pennsylvania the act of 
Feb. 27, 1898, does not authorize a 
court of equity to permit defendant 
to make a chemical examination of 
plaintiff's papers prior to the trial 
of the case. Commonwealth Trust 
Co. v. Somerset Tel. Co., 24 Pa. Dist. 
906, 42 Pa. Co. 485. 

21. U. S.—Motley, ete., Co. v. De- 
troit Steel, etc, Co., 174 Fed. 734; 
Schaefer v. International Power Co., 
157 Fed. 896; Ridgley v. Richard, 130 
Fed. 387; Dobson v. Graham, 49 Fed. 
17 [app dism 154 U. S. 501 mem, 14 
SCt 1145 mem, 38 L. ed. 1076 mem]. 

Cal.—Frankfort Mar. Acc., etc., Ins. 
Co. v. California Artistic Metal, etc., 
Co., 28;Cal..A..74; 151, P 176: 

Del.—Martin v. D. B. Martin Co., 
10 Del. Ch. 211, 88 A 612,:102 A 373. 

Ill.—Walter Cabinet Co. v. Russell, 
250 Ill. 416, 95 NE 462; Swedish~ 
American Tel. Co. v. New York Fidel- 
ity, ete., Co., 208 Ill. 562, 70 NE 768; 
Townsend v. U. S. Equitable ‘L. 
Assur. Soc., 183 Ill. A. 326 [rev on 


other grounds 263 Ill. 432, 105 NE 
i}. 
Iowa.—Iowa L. & T. Co. v. Polk 


County Dist. Ct., 149 Iowa 66, 127 
NW 1114. 

Mont.—State v. Second. Judicial 
Dist. Ct., 29 Mont. 363, 74 P 1078. 

N. Y.—-Hoag Vv. Ulster, etc., R. Co., 
177 App. Div. 483, 164 NYS 529; As- 
sociated Lozier Purchasers v. ‘Har- 
ry S. Houpt, Inc. 172 App. Div. 
650, 158 NYS, ),725; .Cream: | of 
Wheat Co. v. American Home Maga- 
zine Co., 159 App. Div. 761,144 NYS 
873; Donoghue v. Callanan,:152 App, 


1120 [180.J.] 


that the application is not made for any improper 
or ulterior purpose,?? and that the evidence is not 
to be used in other suits or prosecutions.”% 
absence of special circumstances,** the application 
will not be granted where the facts to be proved by 
the books can be otherwise established,?> as where 
documents are copies of public records open to the 
inspection of all and copies of which may be ob- 
tained on the payment of necessary fees,?° or where 
defendant has offered to produce and allow plaintiff 
to inspect books and plaintiff has declined to avail 
It will therefore be denied 
where the party has in his possession or under his 


himself of the offer.?7 


control the means of acquiring all 


Div. 162, 186 NYS 657; Schultze v. 
Huttlinger, 145 App. Div. 276, 130 
NYS 53 (no inspection of drafts on 
which foreign judgment was ob- 
tained in an action on the judgment); 
Iroquois Hotel, ete., Co. v. Iroquois 
Realty Co.,. 126 App. Div. 814, 111 
NYS 172; Peo. v. American Ice Co., 
120 App. Div. 234, 104 NYS 858; 
Wood y. J. L. Mott Iron Works, 114 
App. Div. 108, 99 NYS 677; Har- 
baugh v. Middlesex Securities Co., 
110 App. Div. 633, 97 NYS 350; U.S. 
Casualty Co. v. John N. Robins Co., 
108 App. Div. 361 mem, 95 NYS 726; 
New York Fidelity, etc., Co. v. F. W. 
Seagrist, Jr., Co., 79 App. Div. 614, 
80 NYS 277; Matter of Eno, 92 Misc. 
658, 157 NYS 491; Rosen v. Simons, 
82 Mise. 407, 143 NYS 726; Strodl 
v. Farish-Stafford Co., 63 Misc. 54, 
116 NYS 570; Peck v. Peck, 57 Misc. 
94, 107 NYS 925; Brooklyn Union 
Gas Co. v. New York, 50 Mise. 450, 
100 NYS 570 [aff 115 App. Div. 69, 
100 NYS 625 (aff 188 N. Y. 334, 81 
NE 141, 117 AmSR 868, 15 LRANS 
763)]; Moore vy. Encyclopedia Bri- 
tannica Co., 43 Misc. 618, 88 NYS 
133; Genet v. Hirschberg, 32 Misc. 
761, 65 NYS 786; Matter of Wood- 
ward, 28 Misc. 602, 59 NYS 1080; 
Slattery v. Slattery, 145 NYS 966; 
Moraff v. Kohn, 135 NYS 689; Bailey 
v. Williams Mfg. Co., 9 NYSt 518; 
Olean Bd. of Education v. King, 7 
Deere te 64. 
C.—Evans v. Seaboard Air Line 

R. a 167 N. C. 415, 416, 83 SE 617 
[quot Cyc]. 
Ceo ne v. Bunte, 33 Oh. Cir. 

Pa.—Rice v. West, 7 Pa. Dist. 764, 
22: Pa.’ Co. 122. 

Wash.—Lawson v. Black Diamond 
Coal Min. Co., 44 Wash. 26, 86 P 1120. 

Eng.—Wood y. Anglo-Italian Bank, 
34°. -T! Repti’ N: S255; ~Lett: v. 
Baaay 1 Hem. & M. 517, 71 Reprint 

Man.—Von Ferber vy. Enright, 19 
Man. 383; Muir y. Alexander, 15 Man. 


103. 

N. S.—Wood v. Dominion Lumber 
Co., Ltd., 40 N. S. 510, 37 N. S. 250. 

Ont. —Boyd v. Marchment, 13 Ont. 
L. 468, 9 OntWR 275; Outerbridge v. 
Oliphant, 8 OntWR 494; McPhee v. 
McPhee Automatic Co., 7 OntWR 609. 

[a] Rule applied.—(1) Where a 
defendant claimed as a set-off com- 
mission for sales of plaintiff's goods, 
an order compelling plaintiff to pro- 
duce all books of account with ref- 
erence to sales in a certain territory 
was erroneous not being limited to 
the issue of the sales made by: de- 
fendant. Walter Cabinet Co. v. Rus- 
sell, 250 Ill. 416, 95 NE 462. (2) It 
will not be granted where the books 
must be produced on trial by the 
opposite party to establish his case. 
Rice v. West, 7 Pa. Dist. 764, 22 Pa. 
Co. 122. (3) Where the materiality 
of the discovery depends upon a pre- 
liminary disputed question and the 
discovery sought is calculated to 
cause considerable trouble, or prove 
vexatious or oppressive to the party 
from whom it is sought, the court 
will postpone the discovery until the 
preliminary question is settled. Wood 


DISCOVERY 


In the 


the information 


the information 


v. Anglo-Italian Bank, 34 L. T. Rep. 
N. S. 255. (4) Where a bill prays 
alternative relief and plaintiff would 
only be entitled to the discovery 
asked for under one of the alterna- 
tives, which is not the one princi- 
pally relied on by the bill, and the 
information could not be material 
for the purpose of determining to 
which of such alternatives plaintiff 
is entitled, such discovery will not 
be compelled before the hearing. Lett 
v. Parry, 1 Hem. & M. 517, 71 Re- 
print 226. (5) In an action for the 
infringement of a patent, complain- 
ant will not be granted an inspection 
of machinery of defendant kept in 
secret and claimed to embody im- 
portant secrets, when complainant in- 
troduces no evidence tending to show 
that it infringes his patents. Dob- 
son v. Graham, 49 Fed. 17 [app dism 
154 U. S. 501 mem, 14 SCt 1145 mem, 
38 L. ed. 1076 mem]. (6) Where a 
defendant by way of counterclaim 
alleged that he had suffered damages 
in his business whereby he was 
obliged to abandon it and enter into 
another business, plaintiff was en- 
titled to the inspection of his books 
of the former business for the pur- 
pose of showing that his old business 
feil off chiefly because of his atten- 
tion to his new business. Blumen- 
stiel v. Edwards, 5 OntWR 341. (7) 
In garnishment proceedings, where 
the garnishee discloses that he has 
merchandise which he is holding un- 
der a deed of trust from defendant, 
to be sold by him, the proceeds to 
be applied on certain debts men- 
tioned in the deed, which deed is 
attacked by plaintiffs as made with 
intent to hinder and defraud credi- 
tors, a motion by plaintiffs that de- 
fendant be compelled to bring his 
books and invoices into court cannot 
be resisted on the ground that de- 
fendant is not a party to the suit, 
nor on the ground that they cannot 
be used as against the garnishee. 
Simon v. Ash, 1 Tex. Civ. A. 202, 20 
SW 719. 

Averment of materiality and neces- 
sity see infra § 126. : 

22. Wynn v. Taylor, 109 Ill. A. 
6037 Peo. v. American Ice Co., 54 
Misc. 67, 105 NYS 650 [mod on other 
Seether 120 App. Div. 234, 104 NYS 


23. 109 Til. A. 
603 


24. Commercial Bank v. Dunham, 
13 HowPr (N. Y.) 541, 543; Stalker 
v. Gaunt, 12 NYLegObs 132. 

“If the discovery is plainly attain- 
able by competent and available tes- 
timony, other than that of the party, 
a production of books should not be 
allowed without special  circum- 
stances. If it is attainable by an ex- 
amination of the party as a witness, 
it should also be refused, except upon 
some special ground.” Commercial 
Bank v. Dunham, supra. 

25. State v. Second Judicial Dist. 
Ct., 30 Mont. 206, 76 P 206; Hause- 
man y. Sterling, 61 Barb, (N. Y.) 347; 


Wynn v. Taylor, 


Cohen y. Rothschild, 162 App. Div. |,10. 
611, 147 NYS 915; Whitworth v. Erie |: 


R. Co., 37 N. Y. Super. 437; Woods v. 
De Figaniere, 24 N. Y. Super. 681, 25 


[§ 117 


that he seeks to obtain,?® or where the books do not 
in themselves contain’ evidence, but merely infor- 
mation by which evidence can be obtained.?® 
not permitted to enable a party to ascertain whether 
he has a cause of action,®° or defense;*! but if 


It is 


sought is relevant and material it 


is not to be denied because it may lead to a dis- 
covery of new causes of action by plaintiff.*? 
is not permitted to enable a party to ascertain the 
evidence on which his opponent’s action or de- 
fense rests,*° unless the claim is made that they are 
forgeries and the inspection is sought to enable the 
party to prove that fact.s+ Where one party pleads 
a document going to the merits, and the other party 


It 


HowPr 522; Van Zandt v. Cobb, 12 
HowPr (N. Y.) 544; Justice v. New- 
bern Nat. Bank, 83 'N. 8. 

26. See supra § 114. 

27. Bearns v. Burras, 86 Hun 258, 
33 NYS 262; Gaughe v. Laroche, 13 
N. Y. Super. 685, 6 AbbPr 284 note, 
14 HowPr 451; New York Fidelity, 
ete:, Cory? Wendell, etc., Co, 87 NYS 
477; Phillips v. Germania Mills, 20 
AbbNCas 381 {app dism 107 N. Y. 
630 mem, 13 NE 923 mem]; Walms- 
ley v. Nelson, 3 AbbNCas (N. Y.) 127. 

{a] Where a foreign corporation 
offers to allow its books to be exam- 
ined in its home office, an order di- 
recting the production of the books 
in’ New York and for the examina- 
tion of a resident officer will be va- 
cated. Lord v. Spielman, 13 Misc. 
48, 34 NYS 52. 

28. Woods v. De Figaniere, 24 
N. Y. Super. 681, 25 HowPr 522; Mc- 
Allister v. Pond, 13 N. Y. Super. 702, 
15 HowPr 299; Cassard v. Hinman, 
13 N. Y. Super. 695; Meakings v. 
Cromwell, 3 N. Y. Super. 698; Char- 
lick v. Flushing R. Co., 10 AbbPr 
(N. Y.) 180; Stalker vy. Gaunt, 12 
NYLegObs 1382. 

[a] Where a party has a right as 
a stockholder to examine corporate 
books, which right has never been 
denied him, the application will not 
be granted. Charlick ‘ ee kee R. 
Co., 10 AbbPr (N. Y.)°1 

29. Falco v. New York, ete., R. 
Co., 161 App. Div. 735, 146 NYS bee 
Woods v. De Figaniere, 24 -N: Y. 
Super. 681, 25 HowPr 522. 

30. Moore vy. Theodore A. Crane’s 
Sons Co., 175 App. Div. 972, 161 NYS 
sear Walsh v. Press Co., 48 App. Div. 
333, 62 NYS 833; Goodyear’s India 
Rubber Glove Mfg. Co.’v. Gorham, 83 
Hun 342, 31 NYS 965; Nathan v. 
Whitehill, 67 Hun 398, 22 NYS 63; 
Brownell v. Gloversville Nat. Bank, 
20 Hun (N. Y.) 517; Hoyt v. Ameri- 
can Exch. Bank, 8 N. Y. Super. 652; 
Frowein v. Lindheim, 12 NYS 526 
[app dism 126 N. Y. 654 mem, 27 
NE 853 mem]; Thompson v. Erie R. 


Co., 9 AbbPrNS (N. Y.) 212. 

81. McInnes v. Gardiner, 27 Misc. 
124, 57 NYS 356. 

32. Palmer v. United Press, 67 


s.-Fischer v. Automobile 
Supply Mfg. Co., 199 Fed. 191 [aff 
209 Fed; 225, 126 CCA 433]. 

Ga.—Davis v. Davis, 47 Ga. 81. 

N. Y.—Shoe, ete., Reporter Assoc. 
v. Bailey, 49 NYS 385; Andrews 
v. Townsend, 48 N. Y. Super. 162, 2 
NYCivProe 76. 

Eng.—Lyell v. Kennedy, 20 Ch. D. 


App. Div. 64, 73 NYS 456. 
33. U. 


484; Sutherland v. Sutherland, 17 
Beav. 209, 51 Reprint 1013; Hough- 
ton v. London, ete., Assur. Co., 17 


C-BUN. Ss: 
print 82. 

B. Sri asome v. Jackson, 7 
Bec. 
Manger Ferber v. Enright, 19 


mu 


80, 112 ECL 80, 144 Re- 


BA.) »+7Davis vy. Davis, 47 Ga, 81. 
“4 Nei soe hews v. Driver, 1 N. J. L. 
Noy yi. Andrews v. Townsend, 48 
N. Y. Super. 162, 2 NYCivProc: 76; 


_Bambergen v.,U. S. Fidelity, ete., _ Co., 


For later cases, developments and changes in the law see cumulative Annotations, samé FEE page and note number. 
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is ignorant of it, he is entitled to a production and 
inspection of it, although it relates to his adver- 
sary’s case.25 Where the books or documents are 
material to the case of the applicant, it is no ob- 
jection to their production or inspection that they 
relate also to the case of his adversary,°® nor is it 
any objection that the instrument of which inspec- 
tion is sought is comprised’in and forms part of 
a very large document in other portions of which 
the party has no interest.27 It is not permitted to 
enable the attorney for the applicant to cross- 
examine him-.on his examination before trial,**. to 
qualify a witness as an expert,®® to ascertain 
whether the documents will furnish grounds to move 
for a new trial,*° or to secure evidence when better 
evidence could be obtained.*! It has generally been 
held that the application will be denied if equiva- 
lent relief can .be obtained by subpcena duces 
tecum,*? although in some jurisdictions this is no 
ground for denying the applications? It has been 
held that. a production cannot be compelled in aid 
of an action of’libel,** but it has also been held that 
when the power to allow the inspection of papers is 
general in the statute it may be exercised in all 
cases, even in eases of libel, when. the. pleadings 
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for trial.*® 
[§ 118] b. To Enable Party to Frame Pleading. 


It has been held under some of the statutes relating: 


to production and inspection that an order cannot 
be obtained therefor to enable a party to frame his 
pleadings,** but under others it has been held that 
such an order may be granted,**® especially where 
the information sought cannot be otherwise ob- 
tained,*® or where the books are those of an agent 
or joint adventurer of the party seeking their pro- 
duction or inspection.®® .But the right to the order 
is limited to the production or inspection of only 
such documents as are necessary to enable a suitor 
to plead properly,®! and an application will not be 
granted merely to enable the party to state his 
damages with certainty,®? nor for the purpose of 
enabling him to determine whether he has one or 
the other of two causes of action.» If a party 
cannot plead intelligently without inspecting a pa- 
per which is in the possession of his adversary, 
he should obtain an extension of time to plead 
and prosecute a petition for an inspection and 
copy of the paper,®* or for a production of it.°° 
An order for an inspection or production will be 
granted to enable a party to furnish a bill of par- 


refer to any documents.*® 


Production or inspec- 


tieulars,°® especially where the necessary informa- 


tion may be ordered to enable a party to prepare | tion is contained only in the books of his adver- 


37 Misc. 512, 75 NYS 1005; Mierisch 
v. Mt..Morris Bank, 32 Mise. 743, 65 
NYS 565; Cornell v. Woolsey; 7 NY 
al lh Big 555; Jackson v. Jones, 3 


Cow. 17. 
N. C.—McGibboney v. Mills, 35 
N. C. 163. 


Pa.—tIn re Blinn, 20 Pa. Dist. 609. 

But see Frank y. Frank, 6 Del, 245 
{holding that the court has no power 
to compel the production of a note 
sued on on the affidavit of defendant 
stating grounds to suspect its gen- 
uineness and that plaintiff had de- 
nied him permission. to see it). 

{a] For example, where, in an 
action for an alleged unlawful dis- 
charge of a servant, defendant plead- 
ed that. the original agreement was 
abrogated and a new-written contract 
made between the parties, and plain- 
tiff, after demand, moved for an in- 
spection of such contract, alleging 
that he had no knowledge thereof, 
that no copy was in his possession 
or under. his control, and that he 
never entered into such a contract, 
together with the fact that an in- 
spection was material and necessary 
to enable him to prepare for trial, an 
order denying plaintiff’s application 
was erroneous. Moore v: Encyclo- 
pedia Britannica Co., 43 Misc. 618, 
88 NYS 133. 

35. DeKoven. v, ‘Ziegfeld, 52 Misc. 
93, 101 NYS 586 (where a. release 
and novation were pleaded); Selig- 
man. v. Real Est. Trust Co., 20 Abb 
NCas 210. 

36. Shoe, etc.. Reporter Assoc. v. 
Bailey, 49 N. Y.. Super. 385; Title 
Guaranty, etce., Co. v. Culgin Pace 
Contracting Co., 66 Mise. 157, 121 
NYS 226; De Koven v. Ziegfeld, 52 
Misc. 93, 101 NYS 586; Powers v. 
Elmendorf, 4 HowPr (N. Y.) 60, 2 
CodeRep 44; Stuart v. White, 25 
Gratt. (66 Va.) 300; King v. King; 4 
Taunt. 666, 128 Reprint 492; Blakey 
v. Porter, 1 Taunt. 386, 127 Reprint 
883; London Guarantee Co. v. Hen- 
derson, 25 Man. 726. ‘ 

37. Umfreville v. Manhattan R. 
Co., 46 App. Div. 594, 62 NYS 20; 
Philadelphia v. McManes, 16 Phila. 
(Pa.) 1. 

38. Cooke v. Lalance Grosjean 
‘Mfg. Co., 29 Hun 641, 3 NYCivProc 
332 [rev on other grounds 99 N. Y. 
649 mem, 1 NE 777 mem]. 

39. Lundberg v. Albany, etc., Iron, 
etc., Co., 32 Fed. 501; Martin v. Elli- 
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ott, 106 Mich. 130, 68 NW_ 998, 31 
LRA 169; Ansen v. Tuska, 24.N. Y. 
Super. 663, 19 AbbPr 391. 

40. Pratt v. Goswell, 9 C. B.N.S. 
706, 99 ECL: 706, 142 Reprint 277. 

41. Holtz v. Schmidt, 34 N. Y. Su- 
per. 28 
42. Clarke yv. Eastern Bldg., ete., 
Assoc., 89 Fed. 779; Ashley v. Cal- 
houn Cir. Judge, 138 Mich. 44..100 
NW 1005; Preston Nat. Bank v. 
Wayne Cir. Judge, 137 Mich. 152, 100 
NW 393; Peo. v. Judge Kent County 
Cir. Ct. 38 Mich. 351; Ortman v. 
Beiley, 160 App. Div. 258, 145 NYS 
541; Central Cross-town R. Co. v. 
Twenty-third St. R. Co. 53 HowPr 
(N. Y.) 45;-Dexter v. Walker, 7 Pa. 
Co. 274. 

43. Rigdon v. Conley, 31 Til. A. 
630 [aff 141 Ill. 565, 30 NE 1060]; 
Arbuckle v. Woolson Spice Co., 21 Oh. 
Cir. Ct. 347,.11 Oh. Cir: Dec: 743. 

44. Opdyke v. Marble, 44 Barb. 
64; May v. Gwynne, 4 B. ’& Ald. 301, 
6 ECL 493, 106. Reprint 948. 

45. Kraus v. Sentinel Co., 62 Wis. 
660, 23 NW 12. 

46. Shaefer v. International Pow- 
er Co., 157 Fed. 896; Cameron Lum- 
ber. Co. v. Droney. 132 Fed. 304; 
Swedish-American Tel. Co. v. New 
York Fidelity, ete., Co., 208. Ill. 562, 
70 NE 768; Cutting v. Baltimore, etc., 
R. Co., 51 App. Div. 628. 64 NYS 258; 
Murphy v. Keenan, 101 Mise. 443, 167 
NYS 55 [aff_170 NYS 1099 mem]; 
Seligman v. Real Est. Trust Co., 20 
AbbNCas (N. Y.) 210. Palen v. John- 
son, 18 AbbPr (N. Y.) 304. 

fa] In Pennsylvania an action by 
the lessor of a coal mine for an ac- 
counting for unpaid royalties on,coal 
mined under a lease providing that 
the lessor should have the right to 
inspect the mode of mining and the 
condition of the works, plaintiff is 
not entitled to an order directing de- 
fendant to allow a car and breaker 
test in advance of the trial to enable 
plaintiff to prepare his case. Miles 
v. New York, etc., Coal Co., 15° Pa. 
Dist. 811. 

47. U. S.—Paine v. Warren, 33 
peg 357; Guyot v. Hilton, 32 Fed. 

Del.—Frank v. Frank, 6-Del, 245: 
Kelly v. Mutual L. Ben. Assoc., 15 
Del. 183, 40 A 954. 

D. C.—Smithson v. Stanton, 7 D. C. 


“La.—Lombard v. Citizens’ 


Bank, !40, 5 NYS 889, 17 NYCivP: 


107 La. 183, 31 S 654. 

Pa.—Raub v. Van Horn, 133 Pa. 
573, 19 A 704: 

48. Harris v. Richardson, 92 Minn. 
353, 100 NW 92; Earle v. Beman, 1 
App. Div. 136, 36 NYS 833; Ward v. 
New York L. Ins. Co., 78 Hun 363, 
29 NYS 186; Fox v. Brega, 1 Silv. 
Sup, 445, 5 NYS 908; Inyo Cons. Min. 
Co. v. Pheby, 49 N. Y. Super. 392; 
Murphy v. Keenan, 101 Mise. 443, 
167 NYS 55 [aff 170 NYS 1099 Bier 
Travers v. Satterlee, 22 NYS 11 
Thompson v. Erie R. Co., 9 ADDPENS 
(N. Y.) 212; Justice v. National Bank, 
83 N..C. 8. But see Denslow v. Fow- 
ler, 2 Cow. (N. Y.) 592 (holding that 
in trover for a bond a motion to 
compel a delivery of a copy to en- 
able plaintiff to declare accurately 
will be denied; this ruling, however, 
being based entirely on the conten- 
tion that the action was one for tort 
and not founded on contract). 

[a] Accounts and vouchers.—W here 
an action is brought to recover a 
balance alleged in the complaint to 
have been received by defendant as 
plaintiff's agent, and the complaint 
refers to accounts rendered by de- 
fendant, he is entit!ed to the accounts 
and vouchers to enable him to frame 
his answer. Inyo Cons. Min... ete., 
Co. v. Pheby, 49 N. Y. Super. 392. 

49. Cream of Wheat Co. v. Ameri- 
can Home Magazine Co., 159 App. 
Div. 761, 144 NYS 873 (inspection by 
advertiser of publisher’s books to.as- 
certain extent of paid circulation). 


50. Hotchkiss v. Levi, 140. App. 
Div. 525, 125 NYS 462. 
51. Copper King v 3 Robert 76 


52. Martin v. East Trinidad Lake 
Asphalt Co., 87 App. Div. 472, 84 NYS 
711; Cutting v. Baltimore, ete. R. 
Co., 51 App. Div. 628, 64 NYS "O58: 
Stanton v. Friedman, 47 App. Div. 
621, 62 NYS 291; Brummer y. Cohen, 
47 App. Div. 470, 62 NYS 241; Taylor 
v. American Ribbon Co., 38 App. Div. 
144. 56 NYS 667. 

53. Green v. Carey, 81 Hun 496, 
31 NYS 8. 

54, Lay v. Wissman, 36 Iowa 305; 
Hill v. Marac 47 Mo. 585. 

55. Birdsall v. Pixley, 3 Wend. 
(N. Y.) 425 [rev on rearg 4 Wend. 
196]; Jackson v. Jones, 3 Cow. (N. Y.) 
17 


3 Hun 
ce 282; 


56. Cornish v. Wormser, 
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sary.o* 


books and papers.®® 


[§ 119] 4. Pendency and Condition of Cause. 
Except when necessary to enable a party to frame 
his pleadings,®° a court has no power to order the 
production of books or papers except in a suit pend- 
ing in the .court;°! and under some statutes the 
cause must be at issue to authorize the’ granting 
of an order.*2. In New York an order for inspection 
and production to enable the party to prepare for 
trial can be made only after issue joined,®* although 
it has been held that the court has inherent power 
to impound a paper shown to be material before 
issue joined.6* Under some statutes production may 


Brevoort v. Warner, 8 HowPr (N. Y.) 
321; Prince :v. Currie, 2 . HowPr 
(N. Y.) 119. 

57. Campbell v. Brock’s Commer- 
cial Agency, 38 App. Div. 137, 56 NYS 
540. Contra Mcilhanney v. Magie, 
12 NYCivProc 27, 30 (where the 
court said: “I do not find anything 
which authorizes a discovery, in or- 
der to furnishing of a bill of par- 
ticulars. but if a motion is made to 
compel such a bill, the court will 
undoubtedly consider the fact ‘that 
all the information sought is within 
the knowledge of the defendant, who 
has possession of the books’). 

58. Snow v. Snow-Church Surety 
Co., 80 App. Div. 40, 80 NYS 512; 
Cutting v. Baltimore, etce., R. Co., 51 
App. Div. 628, 64 NYS 258; Leach v. 
Haight, 4 App. Div. 613, 38 NYS 
886; Ward v. New York L. Ins. Co., 
78 Hun 363, 29 NYS 186; Watts v. 
Knevals, 56 N. Y. Super, 592, 3 NYS 
548; Mehesy v. Kahn, 50 N. Y. Super. 
209, 6 NYCivProc 33; Murphy v. 
Keenan, 101 Misc. 443, 167 NYS 55 
{aff 170 NYS 1099 mem]; Slattery v. 
Slattery, 145 NYS 966. 

[a] Where plaintiff is able to 
state a prima facie case he is not 
entitled to the order merely to en- 
able him to state his cause of action 
with particularity, although the facts 
which plaintiff needs are peculiarly 
within defendant’s knowledge. Drey- 
fus v. Bernhard, 31 App. Div. 628, 55 
NYS 6: 

59. ~Ballenberg v. Wahn, 103 App. 
Div. 34, 92 NYS 830 (holding that an 
order permitting plaintiff to exam- 
ine defendant’s books for the purpose 
of Meng aa A a complaint should be 
granted, although plaintiff has suffi- 
cient information to frame his com- 
plaint without such an examination, 
where the contract on which the ac- 
tion is brought gives plaintiff the 
right of inspecting defendant’s books 
and papers): 

60. See supra § 118. 

61. Colo.—People v. De France, 29 
Colo. 309, 68 P 267. 

Mont.—State v. Second - Judicial 
Dist. Ct., 30 Mont, 206, 76 P 206; 
State v. Second Judicial Dist. Ct., 29 


Mont. 363, 74 P 1078; State v. Second |! 


Judicial Dist. Ct., 27 Mont. 441, 71 P 
602, 94 AmSR 831. 

N. Y.—Stalker vy. Gaunt, 12 NYLeg 
Obs 132. 
none C.—Branson v. Fentress, 35 N. C. 

Pa.—Raub v. Van Horn; 133 Pa. 
573, 19 A 704. 

Ont.—Re Toronto Rowing Club, 10 
OntWN 178 (windingyup proceedings 
sufficient by statute). 

62. U. S.—Jacques v. Collins, 13: 
F. Cas. No. 7,167, 2 Blatchf. 23. | 

Del.—Kelly v. Mutual L. Ben.) 
Assoc., 15 Del. 183, 40 A 954. 

D. C.—Smithson vy. Stanton, 7 D. C., 


6. 1 
gol wynn v. Taylor, 109 Tl. A. 


If, however, it appears that all the facts 
necessary for pleading are in the possession of the 
applicant the application should be denied,** un- 
less the contract on which the action is brought 
gives the party the right to inspect his adversary’s 
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Pa.—Raub v. Van Horn, 
573,.19 A 704; Com. v. Perkins, 124 
Pa. 36, 16 A 525,,2 LRA’ 223. ° But 
see Cement Co. v.. Huy, 25 Pa. Dist. 
612, 613 (where the court said: “Ordi- 
narily it is exercised when the cause 
is at issue and with a view to its 
trial. .....,But. it 'camnot, fairly _ be 
gathered from the authorities that a 
formal joinder of issue is an invaria- 
ble prerequisite of an ‘order of in- 
spection’’). 

[a] Before issue joined a defend- 
ant in a patent case will not be 
ordered to set up and operate his 
machine for the inspection of’ plain- 
tiff’s expert. Com. v. Perkins, 124 
Pa. 36, 16 A 525, 2:LRA 223. 

{[b] In North Carolina under § 
1373, providing for the production of 
evidence “pertinent to the issue” de- 
fendant is not entitled to an order 
to inspect the papers in plaintiff’s 
possession before answer. But under 
§ 578, providing that the court before 
which an action “is pending” may 
order either party to give the other 
an inspection, etc., an inspection may 
be ordered in a proper case as soon 
as defendant has been summoned to 
appear. Sheek v. Sain, 127.N. C. 266, 
387 SE 334. ’ 

{c] After summons without com- 
plaint.—Where the materiality of a 
deed appears from plaintiff’s' motion 
papers, and it is the only document 
involved in the litigation, a suit to 
set aside such deed for fraud, plain- 
tiff is entitled to discovery and in- 
spection thereof, and such discovery 
and inspection are not to be denied 
because a summons only, and no com- 
plaint, was served, the materiality 
of the deed appearing from the mo- 
tion papers. Peck v. Peck, 57 Misc. 
94,107 NYS 925: 


63. Allen v. Fowler, 45 App. Div.. 


506, 61 NYS 325; Slattery iv. Slat- 
tery, 145 NYS 966; Babbitt v. Cramp- 
ton, 1 NYCivProc 169; Morrison v. 
Sturges. 26 HowPr (N. Y.) 177. 

64, Rhoades v. Schwartz, 52 App. 
Div. 379, 65 NYS 111. 

65. Swedish-American Tel. Co._v. 
New York Fidelity, ete., Co., 208 Ill. 
562. 70 NE 768. 

66. Sage v, Middleton Ins. Co., 5 
Day (Conn.) 409; Kelly’ v. Ingersoll, 
6 Oh. Dec. (Reprint) 630, 7 AmLRec 
oat Happersett v. Eaton, 20 Pa. Dist. 


67. Raub v. Van Horn, 133 Pa. 
573. 19 A 704. 

68. Sage v. Middletown Ins. Co., 
5 Day (Conn.) 409. 

69. Moore v. Theodore A. Crane’s 
Sons Co., 175 App. Div. 972, 161 NYS 
984; Gow .v. Ward, 144 App. Div. 593, 
129 NYS 466; Parry. Sound Timber 
Co. v. Flanner, 9 OntWR 708. 

fa] Rule applied.—(1) In an ac- 
tion to reform a written contract of 
employment and for an accounting as 
to the amount ‘due plaintiff under 
the reformed contract plaintiff can-) 
not have an order for the inspection 
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| be ordered before as well as on the trial,°> but under 
others production cannot be. required before the 
trial,®° except where the parties have a common 
interest in the instrument of evidence called for,%7 
or under some statutes where the inspection and 
production is sought in aid of the defense of 
Where production and inspection would 
be useless. or irrelevant unless the party is entitled 
to some other part of the relief sought, it will not 
be ordered until such right has, been established.%® 
In federal court. The federal statute authorizing 
the United States courts to require the parties to 
produce books or writings in the trial of actions 
at law does not authorize these courts to compel 
the inspection or. production of such books or pa 
pers before trial,° and state statutes authorizing 
such practice are inapplicable to actions pending in 
the federal courts because the matter is covered: by 
133. Pa. | 


and production of defendant’s books 
before trial until he has established 
his right to the reformation. Moore 
v. Theodore A. Crane’s Sons Co., 175 
App. Div. 972,.161; NYS 984. (2) A 
plaintiff who has parted with all of 
his interests in a firm is not entitled 
to the production and inspection of 
the books and papers of the firm, 
in an action against his former part- 
ner for an accounting, until he has 
first established his right to an ac- 
counting: Gow =v. Ward, 144 App. 
Div. 593, 129 NYS 466. (3) Where 
plaintiff had agreed to sell to de- 
fendant at certain prices their total 
cut “for the then next season,” and 
after this contract had been made 
plaintiff leased another mill, and de- 
fendants asserted by way of coun- 
terclaim their right to the lumber cut 
at this after-acquired. mill, which 
plaintiff denied, defendants were not 
entitled to examine plaintiff’s books 
to see what lumber was sold at this 
mill,, and at what price it was sold, 
until their right to the output of the 
mill in question had been established. 
Parry Sound Timber Co. v. Flanner, 
9 OntWR 708. (4) In an-action by 
a salesman for an accounting under 
a contract stipulation for half of the 
net profits realized by. the principal 
from sales made hy him, where the 
agreement is denied, an application 
by the salesman for an inspection 
of the books of defendant is prema- 
ture before his right to an accounting 
is established. Conrady v. Buhre, 
148 App. Div. 776, 183-NYS 245. «. 

70. Carpenter v. Winn, 221 U. S. 
533, 31 SCt 6838, 58 L. ed. 842 [rev 
165 Fed. 636, 81 CCA 301]; General 
Film Co. v. Samplinger, 232 Fed. 95, 
146 CCA 287; Fischer v.. Automobile 
Supply Mfg. Co.,.199 Fed. 191 [aff 
209 Fed. 225,.126,.CCA 433]; Cheatham 
Electric Switching Device v.. Ameri- 
can Automatic Switch Co., 198 Fed. 
496; Schatz v.. Winton Motor’ Car- 
riage Co.,. 197. Fed. 777; Wilson \-v. 
New England Nav. Co., ‘197 Fed. 88; 
Kaiser v. Chicago, ete., R. Co.,. 192 
Fed. 1013; Pennsylvania R. Co. v. 
International Coal Min.’Co., 156 Fed. 
765, 84 CCA 421; Cassatt v. Mitchell 
Coal,. ete., Co., 150 Fed. 32, 81, CCA 
80, 10 LRANS 99; U. S.' v. National 
Lead Co., 75 Fed, 94; Paine v. War- 
ren, 33 Fed. 357; Guyot v. Hilton, 


‘| 32 Fed. 748; Triplett v. Washington 


Bank, 24 F. Cas. No. 14,178,.3 Cranch 
Cc. C. 647. Contra Rosenberger y. 
Shubert, 182 Fed. 411; Oro Water, 
ete., Co. v. Oroville, 162 Fed. 975; 
Shaefer v. International Power Ca, 
157 Fed. 896; American Banana Co. v. 
United Fruit Co., 153 Fed. 943; Cam- 
eron Lumber Co. v. Droney, 132 Fed. 
304; Gray v. Schneider, 119 Fed. 474; 
Victor G. Bloede Co. v. Joseph Ban- 
eroft, ete., Co., 98 Fed. 175; Henszey 
vy. Langdon-Henszey Coal Min. Co., 
80 Fed. 178; Lucker v. Pheenix Assur. 
Co., 67 Fed. 18; Exchange Nat. Bank 
v. Washita Cattle Co., 61 Fed. 190; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 119-122) 


the federal statute.72 It has been held, however, 


that the federal courts may in a proper case’ order 
the production and inspection before trial of phys- 
ical: objects, apart from any examination of wit- 
nesses, under state statutes providing for such pro- 
duction and inspection.’? seve 

[§ 120] 5...Demand for Inspection. .A previous 
demand for an inspection is unnecessary where an 
order to show cause hasbeen served ‘and. opposed 
on the return day.7? The better practice, however, 
is to;make a demand,’* since costs will not be al- 
lowed the party applying for, inspection in. the 
absence of a previous request. therefor.7> 

[§ 121] 6... The Application—a, Time of Mak- 
ing Application. Ordinarily the application is made 
in time when made, before trial,’® although it, has 
been held that delay in making the application until 
long after the case is ground for denial of the order 
where the opposite party stipulates to produce the 
documents for inspection on the trial.” As a gen- 
eral rule the application comes too late when not 
made until the case,is reached for trial,’® ‘although 
the application: will be entertained even after the 
case has proceeded to hearing, under ‘special’ cir- 


Jacques v. Collins, 13 F. Cas. No. | condemnation proceeding was set for|L. 244. 
7,167, 2 Blatchf.| 23; U..S. v. Youngs, } hearing in vacation and after the 83. 
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cumstances and where the delay in making it has 
been fully explained.”® Delay in making the appli- 


‘cation will be excused where it appears that it was 


caused by some action or statement of the oppo- 
site party on which the applicant had the right to 
rely.8° But the application will: be denied where 
there has been gross delay in making it.8t 

[§ 122] b. Requisites: of Application—(1) In 
General. An order for the inspection and produc- 
tion of, books and, papers for examination cannot 
be, made unless the application therefor is made in 
the.manner prescribed by statute.82. Ordinarily the 
application, must be by petition,®* but the petition 
need not have all the formalities of a bill of dis- 
covery.**., An application for the inspection’ of 
books and papers cannot be joined with a motion 
for an order for the examination of a party be- 
fore trial.*°. Where upon the hearing of a motion, 


Jey 


| or the taking of eyidence upon any issue, it de- 


velops that books and papers in control of the 


adverse party contain evidence material to the is- 


sue, an order for the inspection and production of 
such books and papers may be made without. for- 
mal application therefor.®6 


Grand Lodge A. O, U. W.-v. 


28 F. Cas. No. 16,783, 10 Ben. 264. 

{a} In a qui tam action to re- 
cover a penalty where their produc- 
tion would in effeet require the oppo- 
site party to furnish evidence against 
himself, an order for the discovery 
and inspection of papers before trial 
will be denied. Newgold v. American 
Hlectrical Novelty, etc., Co., 108 Fed. 
341; Finch v. Rikeman, 9 F. Cas. No. 
4,788, 2 Blatchf. 301. ; 

71. Wilson v: New England Nav. 
Co., 197 Fed. 88. i 

72. Wilson v. New England Nav. 
Co., 197 Fed. 88 (reviewing cases and 
statutes). See also Camden, etc., R. 
Co. v. Stetson, .177 U.'S.:172, 20: SCt 
617, 44 L. ed. 721 (holding that a 
physical examination. of a party 
could be ordered by a federal court! 
when. authorized by the local state 
statute). Contra Cheatham Electric 
Switching Device Co. v.' Transit Dev. 
Co., 190 Fed. 202. 

73. State v. Second Judicial Dist. | 
Ct., 30 Mont. 206, 76 P 206; Blumberg 
v. Lindeman, 19 App. Div.'-370; 46 
NYS 0302; Hallett v. American. L. 
Book Co., 40 Misc. 652, 83 NYS ‘110; 
Albany Brass, ete.; Co: v.' Hoffman, 
12 Mise. 167, 33 NYS 600 [aff.86 Hun 
620 mem, 33 NYS 1125 mem]. 

74. Perkins v. Bringhurst, 29 Del. 
582, 101 A 438; Barmby v.’ Plummer, 
29 Nebr: 64, 45 NW 377, ) 

75. Jenkins v. Bennett, 40 S.C. 
393,.13 SE 929. And see Seligman 
v.- Real Est. Trust Co., 20 AbbNCas 
«N: Y.) 210, 216 (where upon an ap- 
plication for ‘inspection,.the court} 
said: “The motion must therefore 
be granted’ [and as plaintiffs asked 
for this paper and were refused with- 
out reason or justice] with costs’). 

76. Smith v. Rubel; 149 App. Div. 
670, 134 NYS. 400; Bensinger v. Er- 
hardt, 60 App. Div.,303, 70 NYS: 24; 
Chojnacki : v. Interborough Rapid 
Transit Co., 76 Mise. 427, 134 NYS 
1090; Keyes v. McKeon, 23 Ont. L. 
Cad 19 OntWR 21,: 2\OntWN 997, 

77. ‘Caldwell v: Mutual Reserve L. 
Ins. Co., 114 App. Div. 377, 99 NYS 


984. 
(78. Moran v. Vreeland; 29 App: 
Div: 243, 51 NYS. 434; Broadway 


Apartment Realty. ‘Co, v. Rickert Fin- 
lay Realty Co., 92 Misc. 293, 155 NYS 
528; Mutual Reserve Fund L. Assoc. 
vw. Patterson, 33 Misc. 572, 68 NYS 
885 [aff 58 App. Div. 625 mem, 69 
NYS 1140 mem]. ° ; 

79. Jackson v. Ives, 22 Wend. 
«N. Y.) 687; Mechanics Bank wv. 
James, 2 CodeRep (N,. Y.) 46. 

[a], Mlustration.—On the day. ai 


- 


jury were selected, but before any 
evidence was heard, a motion by de- 
fendants to require petitioner to pro- 
duce plans, profiles, etc., of the pro- 
posed improvement was not made too 
late. Tedens  v. Chicago: Sanitary 
Dist., 149 Ill, 87, 36 NH 1033. 

80. New York Widelity, etc., Co. v. 
F. W. Seagrist, Jr. Co., 79 App. Div, 
614,80) NYS:.277; Fleischmann: v. 
Fleischmann, 54 App. Div. (632, 66 
NYS 1131; Cement Co. v. Huy, 25 Pa. 
Dist. 612. f ‘ 

81. Cuca v. Lackawanna Steel Co., 
138 App. Div. 421, 122, NYS 732; 
Walmsley iv. Nelson, 3 AbbNCas 
(N. Y.) 127; Hooker v. Matthews, 3 
HowPr. (N. Y.) 329, 1 Code Rep 108: 

[a] For example. — (1) ‘Where 
plaintiff did not apply for an inspec- 
tion of defendants’ books in order to 
enable him to prepare for trial, until 
after the cause had been set for trial 
on the short-cause calendar, and had 
several times appeared on the. day 
ealendar, and been marked “Ready” 
and passed, and his delay was not 


|exeused, his application was barred 
‘by laches. 


Sivins v. Mooney, 54 
Misc. 66, 104 NYS 503. (2) Plaintiff 
in a personal injury case is not en- 
titled to an order permitting an in- 
spection of the place in defendant's 
premises where plaitiff was injured, 
and of an engine,: car, and connect+ 
ing bar alleged to have caused the 
injury; where application is made 
more than three years after the acci- 
dent. Cuca v. Lackawanna Steel Co., 
1388 App. Div. 421, 122 NYS i732: 
(3) Where plaintiff allowed his claim 
to sleep for five years and defendant 
has’ been examined after issue as a 
party before trial, it is too late for 
plaintiff to ask an order for the dis- 
covery of books, etc., before the trial. 
Walmsley v. Nelson, 3° AbbNCas 
(N. Y.) 127. . (4)) Where ai motion to 
compel a ‘plaintiff to produce his 
books of account for the purpose of 
being inspected and copied was made 
on the morning of the day set for the 
hearing of the: cause in| Iowa, and 
plaintiff resided and did business in 
Chicago, and issues in the case had 
been made up, and the case set down 
for hearing on deposition six months 
previous to the motion, the motion 
was properly denied. Schmidt. v. 
Kiser, 75 Iowa 457. 

82. Sherrill’ v. Merchants,  etce., 
Bank, 195 Ala. 175, 70'S 723; Matter 
of Sands, 98 App. Div. 148, 90° NYS 
749; Romer v. Kensico Cemetery, 79 
App. Div. 100, 80 NYS 38: Hirshfield 
v. Rosenthal, 51 Misc. 644, 99 NYS 


912;'Ré Baynes Carriage Co., 27; Ont. 


Webster County Dist. Ct., 150. lowa 
398, 130; NW 117; Lee v. Winans, 99 
App. Div. 297, 90 NYS 960; Boeck w. 
Smith, 85 App. Div: 575, 838 NYS 
428; Bloodgood v. Slayback, 62 App. 
Div. 315,71, NYS 809; Dick v.. Phil- 
lips, 41, Hun (N..Y.)) 603; Levey v. 
New York Cent., etc., R..Co., 53 N. Y. 
Super. 263; Chojnacki v. Interborough 
Rapid Transit Co., 76 Misc. 427, 134 
NYS 1090; Gordon v. Osk, 56 Misc. 
604, 107 NYS 660; Hirshfield v. Ros- 
enthal, 51 Misc. 644, 99 NYS 912; 
Cutter v. Pool, 3 AbbNCas (N,. Y.) 
130, 54 HowPr 311; Johnson y. Con- 
solidated Silver Min. .Co., 2 AbbPr 
(N. Y.) 413; Dole v. Fellows, 5 How 
PrNS (N. Y.) 451;, Justice v. New- 
born Nat. Bank, 83 N. C. 8;, McGeary 
v. Brown, 23 .S..D..5738, 122 NW 605: 

[a]. In New York (1) an order 
under the Code Civ. Proc. § 803, au- 
thorizing an inspection and discovery 
of personal property, is not reversi- 
ble because the application therefor 
was made by affidavit, instead of, by 
a petition verified by affidavit, as re- 
quired by the statute, in view of 
§ 768 asiamended by L. 1911 c_ 763, 
providing that any proceeding .re= 
quired, by statute to be instituted by, 
petition may also be instituted by an 
affidavit accompanying a notice of 
the application. Chojnacki v. Inter- 
‘borough Rapid Transit Co., 76 Mise. 
427, 184 NYS 1090. . (2) But, prior 
to;the amendment of 1911 e¢ 763.an 


order could be granted upon an affi- 
davit. instead of a petition as re- 
quired by the statute. 
ans, 99 App. Div. 297, 90 NYS 960; 
Bloodgood y. Slayback, 62 App. Div. 
315,, 71, NYS 809; Gordon. v. Osk, 
56 Misc. 604, 107 NYS 660. ; 
84. Jacques v. Collins, 13 F., Cas. 
No., 7,167, 2. Blatchf... 23. rg 
{a] Petition held sufficient. — A 
motion to the district court for .an 
order compelling a party appealing 
from an assessment of omitted prop- 
erty to produce his books of, account, 
bank books, and. list,of Securities on, 
his examination as a witness.before 
a commissioner is sufficient as a pe- 
tition for the production of books 
and papers. Finn v. Winneshiek 
Dist. Ct., 145 Iowa 157, 123. NW 1066. 
85. Boeck v. Smith, 85 App.. Div. 
575, 83>NYS) 428, - oe 
86. McGeary v. Brown, 23-8. D. 
573, 122 NW 605 (holding that where 
in an action,for the appointment, of 
a receiver for a corporation plaintiff 
alleged that she was.the equitable 
owner of aynumber of shares of pre- 
ferred stock of defendant corporation, 
rand that defendant dire¢tors had per- 
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[§ 123] 


pending.§§ 
[§ 124] 
fense. 


the proceeding.®° 


of the action itself. 
[§ 125] (c) Specification 
Sought. 


information. 


petuated themselves in office, wasted 
the assets, and rendered the corpora- 
tion insolvent, and requested permis- 
sion to examine the corporate books 
to prepare for trial, the court could 
allow an inspection without formal 
notice and application). 

87. See supra § 118. 

88. State v. Second Judicial Dis- 
trict Ct., 29 Mont. 363, 74 P 1078; 
State v. Second Judicial District Ct., 
27 Mont. 441, 71 P 602, 94 AmSR 8321. 
See also supra § 119. 

89. In re Lewis, 29 N. J, Eq. 279; 
Fromme vy. Lisner, 63 Hun 290, 17 
NYS 850, 22 NYCivProc 37; Marrone 
v. New York Jockey Club, 60 Hun 
577, 14 NYS 199; Peo. v. American 
Ice Co., 54 Misc. 67, 105 NYS 650 
[mod on other grounds 120 App. Div. 
234, 104 NYS 858], Doyle v. Kimball, 
23 Misc. 431, 52 NYS 195; Bridgman 
v. Scott, 13 NYS 338; Walmsley v. 
Nelson, 3 AbbNCas (N. Y.) 127. 

90. Ex p. Baker, 118 Ala. 185, 23 
S 996; Denison Cotton Mill Co. v. 
Schermerhorn, 257 Ill. 128, 100 NE 
491; Gould Roofing Co. v. Gilldea, 4 
App. Div. 107, 38 NYS 915; Churchill 
v. Loeser, 35 NYS 310; Frowein v. 
Lindheim, 12 NYS 526 [app dism 126 
N. Y. 654 mem, 27 NE 853 mem]; 
Riceard v. Blanuri, 4 E. & B. 329, 
82 ECL 329, 119 Reprint 127. 

91. Snow, etc., Co. v. Snow-Church 
Sb Co., 80 App. Div. 40, 80 NYS 


92. Walker v. Granite Bank, 44 
Barb. (N. Y.) 39; Dickie v. Austin, 
4 NYCivProc 123, 65 HowPr 420; 
Julio v. Ingalls, 17 AbbPr (N. Y.) 
448 note. Lynch v.. Henderson, 10 
AbbPr 345 note; New England Iron 
Co. v. New York Loan, etc., Co., 55 
HowPr (N. Y.) 351. 

93. Caspary v. Carter, 84 Fed. 416; 
Williams v. Savage Mfg. Co., 3 Md. 
Ch. 418; Equitable Assur. Soe. v. 
Clark, 80 Miss. 471, 31 S 964; Hayden 
v. Van Cortlandt, 84 Hun 150, 32 NYS 
507; Stichter v. Tillinghast, 43 Hun 
95, 11 NYCivProc 413; Walker v. 
Granite. Bank, 44 Barb. (N. Y.) 39; 
Russell v. McSwegan. 39 Misc. 306, 
79 NYS 440; Marx v. Pennsylvania F. 
Ins: Co} 28 Misc. 490..59 NYS 693; 
Dickie v. Austin, 4 NYCivProc 123, 
65 HowPr 420; Dale v. Stokes, 5 Redf. 
Surr. (N. Y.) 586 [aff 28 Hun 564]. 

[a] Statement on belief.—It is not 
sufficient for the applicant to swear 
that he believes the books will tend 
to prove the issue without stating 
any ground for the belief. Caspary 
v. Carter, 84 Fed. 416: Equitable L. 
Assur. Soc. v. Clark, 80 Miss, 471, 31 
S 964, 

94. Umfreville v. Manhattan R. 
Co., 46 App. Div. 594, 62 NYS 20; 
Ruberry v Binns, 18 N. Y. Super. 
685; Union Paper Collar Co. v.' Met- 
ropolitan Collar Co., 3 Daly (N. Y.) 
171; Thompson v. Erie R. Co., 9 Abb 
PrNS (N, Y.) 212; Low v. Graydon, 


(2) Necessary Allegations—(a) Show- 
ing Pendency of Action. Except when made to en- 
able a plaintiff to frame his complaint,®’ the appli- 
cation must affirmatively show that an action is 


(b) Showing Cause of Action or De- 
The application must show a probable cause 
of action or defense in the applicant in support of 
which the production or inspection is sought,®° but 
the merits of the action will not be determined in 
In addition the application must 
also show, either expressly or by necessary implica- 
tion, that the court has or would have jurisdiction 


of Information 
The application must specifically state 
what information is wanted,®? and that the books 
or papers of which discovery is sought contain such 
Where, however, facts and circum- 


DISCOVERY 


the application 


[§ 126] (a) 


The application 


14 AbbPr (N. Y.) 443; Lefferts v. 
Brampton, 24 HowPr (N. Y.) 257. 

95. Dickie v. Austin, 4 NYCivProc 
128, 65 HowPr 420;' Morrison v. 
Sturges, 26 HowPr (N. Y.) 177. 

96. U. S.—Rosenberger v. Shu- 
bert, 182 Fed. 411; San Fernando 
Copper Min., etce., Co. v. Humphrey, 
111 Fed. 772; Owyhee Land, etc., Co. 
v. Tautphaus, 109 Fed. 547, 40 CCA 
535; Iasigi v. Brown, 12 F. Cas. No. 
6,993, 1 Curt. 401. 

Ala.—Steverson v. Agee, 14 Ala. A. 
448, 70 S 298. 

Ark.—Hill v, Cawthon, 15 Ark. 29. 

Cal.—Funkenstein v. San Francisco 
23 Cal. “A.” 663," 139° P 


Colo.—Bennett v. Reef, 16 Colo. 
431, 27 P.252. 

Ga.—Bull v. Edward Thompson Co., 
99 Ga. 184, 25 SE 31; Carlton v. 
Western, etc., R. Co., 81 Ga. 531, 7 
SE 623; Central of Georgia R. Co. v. 
Lewis, 2 Ga. A. 428, 58 SE 674. - 

Ill.—Woodstock First Nat. Bank v. 
Mansfield, 48 Ill. 494; Wynn v. Tay- 
lor, 109 Ill. A. 603; Meeth ve Rankin 
Brick Co., 48 Ill. A. 602. 

Ind.—Beaver y. Hartsville Univ., 
34 Ind. 245. 

Towa.—Dalton v. Calhoun County 
Dist. Ct., 164 Iowa 187, 145 NW 498, 
AmD1916D 695; Grand Lodge A. toy 
U. W. v. Webster Dist. Ct., 150 Iowa 
398, 130 NW 117; Iowa L. & T. Co. v. 
Polk County Dist. Ct., 149 Iowa 66, 
127 NW 1114. 

Ba ing alg v. Lightner, 31 Ma. 

Mich.—Peo. v. Kent County Circuit 
Judge, 38 Mich. 351. 

Mont.—State. v. Second Judicial 
Dist. Ct., 29 Mont. 363, 74 P 1078. 

N. H.—Hub Constr. Co. v. New 
ager Breeders’ Club, 74 N. H. 282, 


67 A 
CS a Le v. Wood, 25 N. J. 
N. Y.—Schultze v. Huttlinger, 145 
App. Div. 276, 130 NYS 53; Ehrich 
v. Root, 134 App. Div. 432, 419 NYS 
395; Wood v. J. L. Mott Iron Works, 
114 App. Div. 108, 99 NYS 677; Sny- 
der v. De Forest Wireless Tel, Co., 
113 App. Div. 840, 99 NYS 644; New 
York Fidelity, etc., Co. v. F. W. Sea- 
grist Jr. Co., 79 App. Div. 614, 80 
NYS 277; Phillips v. Curtis, 70 App. 
Div. 551, 75 NYS 581; Palmer v. 
United Press, 67 App. Div. 64, 73 NYS 
456; Rhoades v. Schwartz. 52 App. 
Div. 379, 65 NYS 111; Walsh v. Press 
Co., 48 App. Div. 333, 62 NYS 833; 
Keilty v. Traynor, 31 App. Div. 115, 
52 NYS 550; Rutter v. Germicide Co., 
70 Hun 403, 24 NYS 215; Hart v. 
Ogdensburg. etc., R. Co., 67 Hun 556, 
22 NYS 401; Whitworth v. Erie R. 
Co., 37 N. Y. Super. 437; Murphy v. 
Keenan, 101 Misc. 443, 167 NYS 55 
{aff 170 NYS 1099 mem]; Ortner v. 
New York City R. Co., 54 Misc. 83, 
104 NYS 502; Moore v. Encyclopedia 


Super. Ct., 
101 


[§§ 122-126 


stances are shown which warrant a presumption 
that they contain evidence which will prove or 
tend to prove some facets which the party applying 
will have to establish, it has generally been held that 


should be granted,®* although it 


has been held not enough to show that they prob- 
ably will furnish the désired information.®® 


Materiality and Necessity of Pro- 


duction and Inspection. The application must show 
that the books or papers, discovery of which is 
sought, are material to some issue involved in the 
action,®°® but this may be shown by attaching the 
pleadings to the application as a part thereof.*? 
Where the petition shows the materiality of the 
evidence it is not necessary that its materiality 
should appear from an inspection of the pleadings 
in the action in which the discovery is sought.%* 


must also show the necessity for 


the inspection or production,®® although an indis- 


Britannica Co., 43 Misc. 618, 88 NYS 
133; Russell v. McSwegan, 39. Misc. 
306, 79 NYS 440; Bissell v. Mutual 
Reserve Fund Assoc., 38 Misc. 249, 177 
NYS 536; Davis v. Dunham, 13 How 
Pr 425. 

N. C.—Evans v, Seaboard Air Line 
R. Co:, 167 N.. Con4i5;) 83° SE6LTs 
Fields v. Coleman, 160 N. C. 11, 75 
SE_ 1005. 

Oh.—Ex p. Schoepf, 74 Oh. St. 1, 
77 NE 276, 6 LRANS 325; Richards v. 
re Assoc., 15 Oh. Cir. Ct. N. S 

Pa.—Wills v. Kane, 2 Grant 47. 
Mange v. Guenat, 6 Whart. 141; 
Wright v. Crane, 13 Serg. & R. 447; 
Rose v. King, 5 Serg. & R. 241; 
Langcliff Coal Co. v. New York; etc., 
Coal Co., 10 Pa. Dist. 645; Davenport 
v. Pennsylvania R. Co.; 2 Pa. Dist. 
784; Adams v. Uhler, 7 Pa. Co. 103; 
O'Connor v. Tack, 2 Brewst. 407. 

. C.—Jenkins v. Bennett, 40 S. C. 
393, 13 SE 929. 

Eng.—Alsworthy v. 
Jur. 1061 note. 

ag —Denison v. Taylor, 2 OntWR 


38 

fal Affidavit of materiality by one 
partner. Where partners join in a 
petition for discovery an affidavit .of 
materiality is not required from each 
of them, but is sufficient if made by 
one. Seligman v. Real Est. Trust Co., 
20 AbbNCas 210. 

97. era v. Trimble, 254 Mo. 542, 
163 SW 86 

98. Benieon Cotton Mill Co. .v. 
ener 1 aay 257 Ill. 128, 100 NE 


99. U. S.—Rosenberger v. Shubert, 
182 Fed. 411. 

Ga.—Central of Georgia R. 
Lewis, 2 Ga.r A. 428, 58 SE 674. 

N. Y.—Frear_ vy. ‘Lewis, 170 App. 
Div, 598, 156 NYS 794; Park v. Gates, 
54. App. Div. 512, 66 NYS 1034; San- 
ger v. Seymour, 42 Hun 641; Bloom 
v. Patten, 58 N. Y. Super. 225, 10 NYS 
228; Mehesy v. Kahn, 50 N. Y. Super. 
209; 6 NYCivProc 33; Rafferly —v. 
Williams, 50 N. Y. Super. 66; Whit- 
worth v. Erie R. Co., 37 N. Y. Super. 
437; Cassard v. Hinman, 13 N. Y. 
Super. 695; Gaughe v. Laroche, 13 
N. Y. Super. 685, 6 AbbPr 284, 14 
HowPr 451; Stanton v. Delaware 
Mut. Ins. Co. 4 N. Y. Super. 662; 
Murphy v. Keenan, 101 ‘Misc. 443, 
167 NYS 55 [aff 170 NYS 1099 
mem]; Broadway Apartment Realty 
Co. v. Rickert Finlay Realty Co., 92 
Mise. 298, 155 NYS 528; Marx? 7: 
Pennsylvania F. Ins. Co., 28 Misc. 490, 
50 NYS 693; Bien v. Hellman, 2 Misc. 
168, 21 NYS 618; Keenan v: O’Brien, 
53 Hun 30, 5 NYS 490, 23 AbbNCas 
63. 16 NYCivProc 439 [rev 4 NYS 
66, 16 NYCivProc 75]: Smith v. 
Seattle, ete, R. Co, 16 NYS 417; 
Frowein v. Lindheim, 12 NYS 526 
[app dism 126 N. Y. 654 mem, 27 NE 
853 mem]; Dyett v. Seymour, 3 NYS 


Norman, 15 


Co. v. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 126-127] 


pensable necessity for their inspection need not be 
A mere statement that inspection is ma- 
terial and necessary is not sufficient ;? the facts from 
which the court can determine the necessity must be 
stated,’ positively and not argumentatively or in- 
If the application shows that there 
were other sources of information open to the 
party it must show an exhaustion of such sources.® 
Where inspection is asked for the purpose of en- 
abling plaintiff to frame his complaint, the ap- 
plication must show that the applicant does not 
possess the facts for which inspection is sought ;° 
a mere averment that the inspection is necessary is 


shown.? 


ferentially.4 


not sufficient.7 
[§ 127] 


643; New England Iron Co. v. New 
York Loan, etc, Co. 55 HowPr 
351; Commercial Bank v. Dunham, 
13 HowPr 541; Gelston y. Marshall, 
6 HowPr 398; Moore v. McIntosh, 18 
Wend. 529. 

S. C.—Thomas v. Spartanburg R., 
etc., Co., 107 S. C. 109, 91 SE 973. 

Wis.—Nichols v. McGeoch, 78 Wis. 
360, 47 NW _ 372. 

{a] To aid in framing counter- 
claim.—Where, in an action to re- 
cover for a balance of proceeds of 
sales made by defendant as_ plain- 
tiff’s agent, a petition by defendant 
for an inspection of plaintiff’s books 
and papers, to enable him to set up 
a counterclaim set forth in a _ con- 
tract between the parties, alleged 
that plaintiff had made sales in vio- 
lation thereof on which defendant 
was entitled to commission, and that 
the sales were entered in plaintiff’s 
books, which were not in his posses- 
sion, it was held that the petition 
showed a necessity for the discovery 
sought. Frowein v. Lindheim, 12 
NYS 526 [app dism 126 N. Y. 654 
mem, 27 NE 853 mem]. 

{b] To aid in framing answer.— 
If a party asks discovery to assist 
in framing his answer, the rule is 
well established that he must show 
how or why it is necessary to have 
the discovery asked in order to pre- 
pare the answer. Stanton v. Dela- 
ware Mut. Ins. Co., 4 N. Y. Super. 
662; yee v. Marshall, 6 HowPr 
(N. Y.) 398. 

[ce] Wrondient of complaint. — 
The papers on which a motion is 
made for an examination and dis- 
covery of books and papers to enable 
the party to amend a pleading must 
show the necessity of such examina- 
tion. Bloom v. Patten, 58 N. Y. 
Super. 225, 10 NYS 228. ‘ 

1. London Guarantee, etc., Co. v. 
Wayne Cir. Judge, 146 Mich. 477, 109 
NW 1049; Whitworth v. Erie R. Co., 
37 N. Y. Super. 437. 

2. Central of Georgia R. Co. v. 
Lewis, 2 Ga. A. 428, 58 SE 674; 
Evans v. Seaboard Air Line R. Co., 
167 N.C. 415, 83 SE 617. 

{a] The statement of counsel that 
the contents of a paper whose pro- 
duction is called for are material, 
where there is no proof as to what 
it contains, is no proof that the pa- 
pers sought to be produced are in 
fact necessary, and cannot relieve the 
court from the duty of passing on 
the question of materiality. Central 
of Georgia R. Co. v. Lewis, 2 Ga. A. 
428, 58 SE 674. 

[b] Showing must be based on 
facts.—A mere statement that an ex- 
amination of writings, etc., is ma- 
terial and necessary, is not sufficient, 
because nothing more than the state- 
ment of the applicant’s opinion, but 
the facts showing the materiality and 
necessity must be stated positively, 
and not argumentatively or infer- 


entially. Evans v. Seaboard Air 
iene R. Co., 167. N. C. 415, 83 SE 


3. Fla.—Neafie y. Miller, 37 Fla. 
173, 20 S 252. 
Ga.—Carlton v. Western, ete, R. 


Co., 81 Ga. 531, 7 SE 623; Harnest 


\ 
\ 


(e) Existence of Books-and Documents 
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and Possession and Control by Adverse Party. The 
application must show the existence of the books” 
or documents of which production or inspection 
is sought,’ and it is not sufficient that it refers to 
classes of documents, or that the applicant states 
that he has grounds for belief, based on a priori 
reasoning, that a correspondence must have passed, 
or that books and documents must exist relating to 
the subject matter.® 
longing to or in possession of a stranger to the 
suit are within the statute,!° the application must 
also show that the books or papers of which dis- 
covery is sought are in the possession of the adverse 


Unless books and papers be- 


party or under his control, and an allegation that 


v. Napier, 15 Ga. 306; Bryan v. Wal- 
ton, 14 Ga. 185. 
Ind.—Spencer v. Woollen, 42 Ind. 


364. 
~ .Mont.—State v. Second Judicial 


Dist. Ct., 29 Mont. 363, 74 P 1078. 
MAND J.—Condict v. Wood, 25 N. J. L. 


N. Y.—Snyder:.v. De Forest Wire- 
less Tel. Co., 113 App. Div. 840, 99 
NYS 644; Dannenberg v, Heller, 88 
App. Div. 548, 85 NYS 90; Brooklyn 
L. Ins. Co. v. Pierce, 7 Hun 236; 
Campbell v. Hoge, 2 Hun 308, 4 
Thomps. & C, 540; Strong v. Strong, 
26 N. Y. Super. 675 [aff 27 N. Y. 
Super. 621, 1 AbbPrNS 233]; McAllis- 
ter v. Pond, 13 oN; Y: Super. 702, 15 
HowPr 299; Stanton v. Delaware 
Mut. Ins. Co., 4 N. Y. Super. 662; 
Bissell v.. Mutual Reserve Fund 
Assoc., 38 Misc. 249, 77 NYS 536; 
Frothingham v. Broadway, etc, R. 
Co. 9 NYCivProc 304; Husson v. Fox, 
15 AbbPr 464; Pegram v. Carson, 10 
AbbPr 340, 18 HowPr 519; Morrison 
v. Sturges, 26 HowPr 177; Davis v. 
Dunham, 13 HowPr 425. 

N. C.—Evans v. Seaboard Air Line 
R. Co., 167 N. C. 415, 83 SE 617. 

S. G—Jenkins v. Bennett, 40 S.C. 
393, 18 SE 929. 
ov is-—Noonan v. Orton, 28 Wis. 

{a] Sufficiency of showing. — (1) 
On a motion for an inspection of pa- 
pers a’ moving affidavit alleged the 
nature of the action, the fact that 
several letters had been written to 
plaintiff, that they stated the agree- 
ment set up in the answer, that they 
were material and necessary to the 
defense and contained evidence re- 
lating to the merits, and that without 
them defendant could not safely pro- 
ceed to trial. The affidavit was held 
insufficient on the ground that facts 
should have been stated which would 
enable the court to determine for it- 
self whether the evidence was ma- 
terial. Brooklyn lL. Ins. Co. v. 
Pierce, 7 Hun (N. Y.) 236. (2) The 
necessity therefor does not sufficient- 
ly appear where the application al- 
leges that the books were mislaid and 
that the party would be put to much 
trouble to find them. Campbell v. 
Hoge, 2 Hun (N. Y.) 308, 4 Thomps. 
& C. 540. (3) An affidavit alleging 
that certain papers “contain evidence 
relating to the merits of the . .. 
action” will not authorize an order 
compelling defendant to grant plain- 
tiff an inspection of such papers, 
Jenkins v. Bennett, 40 S. C. 393, 13 
SE 929. (4) Where, in an action for 
an alleged unlawful discharge of a 
servant, defendant pleaded that the 
original agreement was abrogated 
and a new written contract made be- 
tween the parties, and plaintiff, after 
demand, moved for an inspection of 
such contract, alleging that he had no 
knowledge thereof, that no copy was 
in his possession or under his con- 
trol, and that he never entered into 
such a contract, together with the 
fact that an inspection was material 
and necessary to enable him to pre- 
pare for trial, an order denying 
plaintiff’s application was erroneous. 
Moore vy. Encyclopedia Britannica 


they were in the possession or control of such party 


Co., 438 Misc. 618, 88 NYS 138. 

4 Evans v. Seaboard Air Line R. 
Co., 167 N. C. 415, 83 SE 617. 

5. Perls v. Metropolitan L. Ins. 
Co., 16 Daly 255, 10 NYS 110; Russell 
Y, :MeSwegan, 39 Mise. 306, 79 NYS 


[a] Thus plaintiff should not be 
compelled to produce his books for 
inspection to support a counterclaim 
of defendants, where the latter do 
not show excuse for their failure in 
not having obtained the necessary in- 
formation from persons who, they 
assert, gave them such information 
as to the books. Russell v. McSwe- 
gan, 39 Misc. 306, 79 NYS 440. 

6. Dannenberg v. Heller, 88 App. 
Div. 548, 85 NYS 90; Mehesy v. Kahn, 
50 N. Y. Super. 209, 6 NYCivProc 33. 

7. Dannenberg v. Heller, 88 App. 
Div, 548, 85 NYS 90. 

8. Smith, etc., Co. v. Atchison Live 
Stock Co., 90 Kan. 258, 133°PPi7235 
Atchison, ete., R. Co. v. Burks, 78 
Kan, 515, 96 P 950, 18 LRANS 231; 
Ehrich v. Root, 134 App. Div. 432, 
119 NYS 395; Memphis Trotting 
Assoc. v. Smathers, 114 App. Div. 376, 
99 NYS 1057; Frowein v. Lindheim, 
11 NYS 495, 25 AbbNCas 87; Landon 
v. Morehead, 34 Okl. 701, 126 P 1027. 

[a] Where it appeared that the 
original had been destroyed, - and 
there was no motion for the inspec- 
tion of a copy, nor proof of the ex- 
istence of a copy, the motion was 
properly denied. Memphis Trotting 
Assoc. v. Smathers, 114 App. Div. 376, 
99 NYS 1057. 

[b] Opening safe deposit boxes.— 
An order will not be granted to open 
a box in the vaults of a safe deposit 
company and examine the contents 
thereof where no evidence is pre- 
sented as to the contents of the box. 
Ehrich v. Root, 134 App. Div. 432, 


119: NYS 395. 
Spafford, [1901] 2 


9. White v. 
K. B. 241. 

Iowa L. & T. Co. v. Polk Coun- 
ty Dist. Ct., 149 Iowa 66, 127 NW 


10. 
1114. 

ll. U. S.—Rosenberger v. Shubert, 
182 Fed. 411; Lundberg v. Albany, 
etc.. Co., 32 Fed. 501; Iasigi v. Brown, 
12 F. Cas. No. 6,993, 1 Curt. 401. 

Del.—Netter v. Stoeckle, 20 Del. 
345, 56 A 604. 

D. C.—Smithson v. Stanton, 7 D. C. 


Ga.—Carlton v. Western, ete, R. 
Co.,. 81 Ga. 531, 7 SE 623; Earnest 
v. Napier, 15 Ga. 306; Bryan v. Wal- 
ton, 14 Ga. 185; Code (1882) § 3513. 
kena v. Weller, 39 Ind. 
515. 

N. Y.—Schultze v. Huttlinger, 145 
App. Div. 276, 130 NYS 53; Ehrich 
v. Root, 134 App. Div. 432, 119 NYS 
395; Opdyke v. Marble, 44 Barb. 64; 
Woods v. De Figaniere, 24 N. Y. 
Super. 681. 25 HowPr 522; Hoyt v. 
American Exch. Bank, 8 N. Y. Super. 
652, 2 HowPr 89; Slattery v. Slattery, 
145 NYS 966; Thompson vy. Erie R. 
Co., 9 AbbPrNS 212; Charlick v. 
Flushing R. Co., 10 AbbPr 130; 
Ahoyke v. Wolcott, 4 AbbPr 41; Ex- 
change Bank v. Monteath, 4 HowPr 


280. 
Okl.—Landon v. Morehead, 34 Okl. 
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at some past date is not sufficient,??.., 
[§ 128] .(f£),, Description . of “Books or Docu- 
ments. The books or documents must be described 
with such particularity. as to advise the adverse 
party of. what is required and to enablethe court. to 
determine..the propriety of allowing the inspection 
sought,*? Too. great generality in the application 
is cured by particularizing the books in ‘the order.'# 
When discovery of letters .is sought their contents 
need not be positively stated.2® 
[§, 129] (g). Other Allegations. The applica- 
tion need not show that the applicant has a prop- 
erty interest in the books or, documents,'® but, it 
must show that. such books or documents are com- 
petent evidence,'’ in support of the, applicant’s 
case.1* It must appear from the application that 
there was a prior request for the inspection and no- 
tice given to the party.19 It has been’ held that if 
the application is to obtain inspection of books of a 


foreign corporation it must show that the books. 


are within the state.2° .Am-application for an order 
that a specified person produce books of a corpora- 
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the: corporation,?! but where it. states. the name of 
the officer and specifies the papers of the corpora- 
tion: of which inspection is desired, it need not aver 
that an examination of the corporation is desired.?? 

[§ 130]. (3) Signature and.Verification,, The fact 
that the petition for a discovery) and inspection 
of :papers in defendant’s possession is not subscribed 
by plaintiff but by his attorney is not material when 
it is verified by plaintiff.2? The application must! be 
verified by .affidavit,?* which should be the affidavit 
of the petitioner,”® although it may be made by the 
attorney,?° when the applicant is a corporation ;?’ 
and it has, been held that it may be made by a third 
person.” But if made by the attorney some rea- 
son should be shown \for, his..making» it.29 | Ordi- 
narily an application for discovery of, books. or 
papers based on information and belief is insuffi- 
cient,®° although allegations on information and _be- 
lief have been held sufficient when they are not de- 
nied by the adversary,** especially where the books 
or papers concern the transactions of agents or joint 
adventurers.**? Where the material facts are posi- 


tion must show that such person 


701,.126 P 1027. 

Pa.—wWillis v. Kane, 2 Grant 47; 
Wright v. Crane, 13 Serg. & R. 447 
Rose v. King, 5 Serg. & R. 241; Lang- 
cliff Coal Co. v. New York, ete., Coal 
Co., 10 Pa. Dist. 645; Adams v. ‘Uhler, 
7 Pa, Co. 103; Megargee v. Insurance 
Co.,:15 ‘Phila. 226. 

Wis.—Schuetze v. Continental L. 
Ins. Co., 69 Wis. 252, 34 NW 90. 

Eng.—Fiott v. Mullins, 16 Jur. 946. 

12. Netter v. Stoeckle, 20 Del. 345, 
56 A 604. 

13. U. S.—San Fernando Gopper 
prea etc., Co. v. Humphrey, 111 Fed. 
772. 

Cal.—Funkenstein v. San Francisco 
Super., Ct.,:;23 Cal. Av 663,'189" P1041. 
Bey para v. Miller, 37 Fla. *173, 

Iowa.—Grand Lodge A. O. U. W. v. 
Webster County Dist. Ct., 150 lowa 
398, mo NW 117. 

N. Y.—Cornish v. Wormser, 53 Hun 
40, 5 NYS 889, 17. NYCivProc: 282; 
Phelps v. Platt, 54 Barb. 557; Mer- 
guelle v. Continental Bank Note Co., 


. 30 N. Y. Super.: 77; Jackling v. Ed- 


monds, 3 E. D. Smith 539; Halstead 
v. Halstead, 3 Misc. 618; 23 NYS 191; 
Moraff v.. Kohn, 135 NYS 689; Fro- 
wein v. Lindheim, 11 NYS 495,25 
AbbNCas 87; Dyett v.. Seymour, 3 
NYS 643; Dickie »v. Austin, 4 NYCiv 
Proc 123, 65 HowPr 420; Mott v. Con- 
Ssumers’ Ice Co., 2'!AbbNCas 143, 52 
HowPr 148 [aff 52 HowPr 244]; Low 
v. Graydon, 14:AbbPr 443;. Lynch 'v. 
Henderson, 10 AbbPr 345 note; Peo: 
v. Trinity Church, 6 AbbPr 177; New 
England Iron Co. v. New York’ L., 
etc., Co., 55 HowPr 351; Dale? 'v. 
Peek 5 Redf. Surr. 586 {aff 28 Hun 


. Pa.—Rose v. ‘King, 5 ‘Serge. & R. 
241; Langceliff Coal Co., Ltd. v. New 
York, ete., Coal Co., 10 Pa: Dist. 645; 
Davenport v. Pennsylvania R. Co., 2 
Pa. Dist. 784, 

Bae eee v. Kelly, 26 Man. 


_ [a] Description held sufficient.— 
(1) In an action on a life policy on 
the ground that insured had disap- 
peared and has not been heard of for 
seven years, a petition asking for an 
examination! of all records of the 
finanee committee and of other offi- 
cers‘of the insurer, in whom the duty 
of adjusting and paying losses rest- 
ed, including all letters or records 
of investigation as to the death or 
disappearance of inSured, was suffi- 
eG rena Grand Lodge A. O. 
. W. v. Webster County Dist. Ct., 
150 Iowa 398, 1830 NW 117.’ (2) An 
affidavit describing certain’ bank 
books as current account ledgers and 
bill registers kept’ 'during’ ‘a’ certain 


is an officer of | tively verified, it 


period is sufficiently specific. | Brit- 
eA aiunpen Bank v. Oppenheimer, 7 

(b] The nature of entries in books 
of which a discovery is sought must 
be described. Liynch' y. Henderson, 
10 AbbPr (N. Y.) 345; New England 
Iron Co. v. New York T,-"etc,*'Co,, 
55 HowPr (N. Y.) 351. 

[ec] Inability to specify.—Where 
plaintiff stated in his petition that 
he was “unable to name specifically 
all the books” which would be neces- 
sary; and the inspection sought was 
intended to cover’ any books which 
defendants had relating to the trans- 
actions in which plaintiff was inter- 
ested, the application was properly 
denied. Dickie v: Austin, 4 NYCiv 
Proc 123. ‘ 

[d] Generality in the designation 


is not objectionable if the subject 


matter to which they relate is spe- 
cifically’ mentioned, ‘and ‘no answer 
to the petition is filed, or claim made 
that the documents are not under 
the party’s control.’ Keim’s Est., 1 
Woodw. (Pa.) 108. 

14. Hofman v. Seixas, 12 Misc. 3, 
338 NYS 23.’ And see Arbuckle v. 
Woolson Spice Co. 21 ‘Oh. Cir. Ct, 
347, 11 Oh, Cir. Dec. 743 (holding 
that, where the demand is too gen- 
eral in its nature, it ‘is in the dis- 
cretion of the court to make the 


order in such manner and form as 


will be compatible with’ the purpose 
for which the evidence is to be pro- 
duced, :and the demand should be 
granted according to’ the’ exigencies 
of the case). 

15. Mason v. Smith, 49 Hun 612, 
2 NYS 355. 

16. Arnold v, Pawtuxet Valley 
Water Co.,°18° R.' 1.) 189,26 A (55, 
19 LRA 602. 

17. San Fernando Copper Min., 
ete., Co: v. Humphrey, 111 Fed. 772; 
Woods’ v.' De Figaniere, 24 N. Y. 
Super. 681, 25 HowPr 522; Murphy v. 
Keenan, 101 Mise, 443, 167 NYS 55 
{aff 170 NYS 1099 mem]; Morrison 
v. Sturges, 26 HowPr (N. TY. POLIT: 
Davenport v. Pennsylvania R. Co., 
2°Pa. Dist. 784. 

18. Meakings v. Cromwell, 3 N. Y. 
Super. 698; Ahlmeyer v. Healy, 14 
Daly (N. Y.) 288, 12 NYSt 677; Union 
Paper Collar Co. v. Metropolitan Col- 
lar Co., 3 Daly (N. Y.) 171; Cutter 
v. Pool, 54 HowPr (N. Y.)) 311; Boyd 
v. Petrie, 20 L.’T.. Rep. N. S, 934. 

19. Perkins v. Bringhurst, 29 Del. 
582, 101 A 438; Beaver v. Hartsville 
Univ., 34 Ind. 245; Matter of Bryce, 
10 Daly (N. Y. 18, 56 HowPr 359; 
Gross v. Bock, 1 NYS 263, 14 NY 
CivProc 314; Wenzel v. Palmetto 
Brewing Co., 48 S.C. 80, 26 SE 1; 


32. 
| Div. 525, 125 NYS 462 


is.no. objection that additional facts 


Jenkins v. Bennett, 40 S. GC. 393, 18 
SE 929. 

[a]. In Delaware the application 
should show, not only that notice had 
been served upon the adverse party 
or his counsel of the time when the 
application would be made to the 
court, but also that prior demand had 
been made on thé adverse party or 
his counsel for leave to examine the 
books or writings within a reasonable 
time, stating the time, and such leave 
had been refused. Perkins v. Bring- 
hurst, 29 Del. 582, 101 A 438. 

20.’ Snow vy. Snow-Church Surety 
Co., 80 App. Div. 40;°80 NYS 512. 
But see supra § 111. 

21. Jukes v. Winnipeg, etc., R. Co., 
5 Man. 14.’ , 

22. Donaldson v. Brooklyn Heights 
pee tag 119 App. Div. 513, 104 NYS 


23. Hallett v. American L. Book 
Co., 40 Mise. 652, 83 NYS 110. 
24. Dick v. ‘Phillips, 41: Hun 
CN. Y.) 603; Jackling v. Edmonds, 
3 E. D. Smith (N: Y.) 539; Gordon 
iOS, Osk, 56 Misc. 604, 107 NYS 


25. Strong v. Strong, 26 N. Y. Su- 
per. 675 [aff 27° 'N.° YY,’ Super. 621, 
1 AbbPrNS 233]; Christopherson v. 
Lotinga, 15 C. B. N.'S\ 809, 109 ECL 
809, 143 Reprint 1003; Herschfeld v. 
ae 11 Exch. 712, 156 Reprint 


26.: Merchants’ Bank v. Murray, 2, 
Man. 31. 

27. Kingsford vy. Great Western R. 
Co, 16 C B. N.S?) 268 41t Bu 
761, 143 Reprint 1325. . 

28. Walker v. Granite Bank, 44 
Barb. (N. Y.) 39, 19 AbbPr 111; Ex- 
change Bank vy. Monteath, 4 ‘HowPr 
(N. Y.) 280, 2 CodeRep'148. ° 

29. Fromme v. Lisner, 63 Hun 290, 
17 NYS 850, 22 NYCivProc 37; Phelps 
v. Platt, 54 Barb. (N. Y.) 557. 

[a] The fact that defendant does 
not reside in the city is not a suffi- 
cient reason for allowing his attor- 
ney to verify the petition for the 
inspection before answer’ of a docu- 
ment in the posession of plaintiff, 
and where this is the only reason 
given the affidavit is “insufficient. 
Fromme vy. Lisner, 63 Hun 290, 17 
NYS 850, 22 NYCivProc 87, 

30. Hotchkiss v. Levi, 140 App. 
Div. 525, 125 NYS 462; Opdyke v. 
Marble, 44 Barb. (N. ¥.) 64; pal a 
v. Granite Bank, 44 Barb. (N.Y +) 39, 
19 AbbPr 111; Central Cross-town R. 
Co. v. Twenty-third St.: R. Co., 53 
HowPr (N. Y.) 465. ; 

31. National Oleo’ Meter Co. y. 
Jackson, 54 N, Y. Super. 444, 

Hotchkiss  v. ae 140 App. 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 130-132] 


are stated on information and belief.*? 

» {§ 1381] ¢ Notice of Application, Where the 
statute does not require notice of a petition for 
the production and inspection of books and papers, 
no such notice need be given.’ Ordinarily, how- 
ever, it is necessary to give notice where the books 
and papers are to be used as evidence on the trial,®5 
although notice has been held’ unnecessary where 
they are required for the purpose of enabling a party 
to plead.® The notice must -be in: writing.*? 

[§ 132] 7. The Order—a. In General. An order 
will generally be granted as a matter of course for 
the disclosure of books, papers, and documents which 
are the foundation of the action or in which the 
applicant has a special interest.2* But the propriety 
of granting an order for the production and inspec- 
tion of books and papers rests largely in the sound 
legal discretion of the’ trial court,*® and its disere- 
tion in granting or refusing the erder will not be 
disturbed unless abused.4° This discretion, how- 
ever, must not be arbitrarily exercised ;** but in ex- 
ercising it the court should consider whether the dis- 
covery would facilitate the trial of the action.*? If 
production is likely to be vexatious to the party 
from whom discovery is sought, the court should look 


33. Kings County Bank v. Dough- 
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into it narrowly.*? Where production of documents 
would entail great expense in the preparation, such 
expense must first be tendered.44 Where the moving 
papers show that the purpose of the inspection is 
solely to refresh the applicant’s recollection, an 
order should not be granted where the opposite 
party offers to produce the documents at the trial,*® 
provided the offer is accompanied by an affidavit 
identifying the documents as being all of those in 
the party’s possession which relate to the appli- 
cant’s claim.*® A peremptory order should not be 
made at once, but there should first be a rule to 
show cause.*? It should designate with reasonable 
certainty the particular book, or parts of books, 
or papers to be produced and inspected so as to limit 
the party to the discovery to which he is entitled.48 
Generality in description may be allowed if the 
subject matter is specifically mentioned in the mo- 
tion and notice.*® Where some of the books and 
papers ordered to be produced are described with 
sufficient certainty, they must be produced notwith- 
standing other books and papers mentioned in the 
order are not sufficiently described.°° It is not 
necessary to insert in the order for the discovery 


ace 145 NYS 930; Allen v. Allen, 11 


erty, 20 NYS 817. Western R., Co., 25 U.:C. Q. B. 335.| NYS 535. 
34. Congdon y. Aylsworth, (R. I.) Ont.—Re Ross, 5_Ont. A. 82. [a] Orders held improper. — (1) 
15 A 73. 40. See cases supra note 39. An order directing the deposit of cer- 
35. Bronson v. Kensey, 4 F. Cas. 41. Central of Georgia R. Co. v.|tain books and’ papers and “all other 


No. 1,927, 8 McLean 180; Netter v. 
Stoeckle, 20 Del. 345, 56 A 604; Smith, 
etce., Co. Vv. Atchison Live Stock Co.. 
90 Kan. 258, 133 P 723; Langcliff Coal 
Co., Ltd. v. New York, etc., Coal Co., 
10 Pa. Dist. 645; Philadelphia v. Mc- 
Manes, 17 Phila. (Pa.) 4. 

[a] In New York a petition for 
discovery of books and papers is an 
ordinary proceeding in an action, and 
notice on which it is begun is to be 
served. on the attorney for the par- 
ties, if they have appeared by attor- 
ney. Union Trust Co. v. Driggs, 49 
App. Div. 406, 63 NYS 381. 

[b] , Time of notice.—Notice of an 
application for leave to inspect a 
building when made only one day 
before the trial is sufficient where the 
urgencies of the case require it. 
Keyes. v. McKeon, 28 Ont. L. 529, 
OntWN 997, 1014, 19 OntWR 21. 

36. Bronson: v.. Kensey, 4 F. Cas. 
No. 1,927, 3,McLean. 180. 

: ie Tillou v. Hutchinson, 15. N. J. 


L. 8. 

38, Murphy v. Keenan, -101 Misc. 
443, 167 NYS 55 [aff 170 NYS 1099 
mem]. See also supra § 112. 

39. Ga.-—Jewell.v. Franklin L. Ins. 
Co.,, 138 Ga. 576, 75 SE 592, 

Ill.—Columbian Bldg... etc., 
v. Leeds, 128: Ill.-A,, 195. 

Iowa.—Allison v. Vaughan, 40 Iowa 
421. 

Nebr.—Chamberlain v, Chamber- 
lain Banking House, 98 NW. 1021. 

N. Y.—Clyde v. Rogers, 87. N..Y. 
625; Stilwell. v. Priest, 85 N. Y. 649; 
O’Gorman vy. O’Gorman, 92 Hun 605 
mem, 36 NYS 401; Hart v. Ogdens- 
pure, etc., R. Co., 69 Hun 497, 23 NYS 
713; Cooke v. Lalance Grosjean Mfg. 
Co., 29 Hun 641, 3. NYCivProc 332 
{rev. on other grounds 99, Nur Ys 649, 
1 NE 777]; White v. Munroe, 33. Barb. 
650; Ashley wv. Whitney, 54 Nv Y. 
Super. 540; Murphy v.. Keenan, 101 
Misc. 443, 167 NYS 55 [aff 170 NYS 
1099 mem]; Bane v. Cribb, 20 Wend. 
682. 


N. C.—Evans- v. Seaboard Air Line 
R.; Co., 167..N...C. 415, 83, SH), 617; 
Merchants’ Nat. Bank v. Newton, 165 
N. C. .363,;81 SE. 317, 

" "Pa.—Cowles vs Cowles, 2 Penr. & 
W., 139. 
eye ae ve ‘Gray, L. R. 16 Eq. 
5 


B. C.—Empire Mfg. Co. v. L. Levy, 
12 - C8875 pa v Canadian Pa- 
cific R. Co., rT Peal 4 


\ 


7 


Assoc. 


Lewis, 2 Ga. A, 428, BS SE 674; Mc- 
Allister v. Pond, 13 'N. Y. Super. 702, 
15 HowPr 299. 

[a] Order improperly denied. — 
Defendant’s motion for inspection of 
an affidavit was improperly denied 
on the ground that the question was 
res judicata, where an affidavit, a 
copy of which had been theretofore 
furnished defendant on motion, was 
not the one demanded on the pending 
motion. Memphis Trotting Assoc. v. 
mathet, 118 App. Div. 362, 103 NYS 
498. 

42. Babbitt v. Crampton, 1 NY 
CivProc 169. 

43. Jewell v. Franklin L. Ins. Co., 
138 Ga. 576, 75 SE 592; Equitable L, 
Assur. Soc. vy. Hardin, 166 Ky. 51, 
178 SW 1155; Carver v. Pinto Leite, 
a ial 5 ys COs sem 

[a] Order properly denied.— Where 
a notice to produce books and pa- 
pers, served on a nonresident defend- 
ant, included much irrelevant matter, 
involving great expense and injury 
to defendant’s business, and defend- 
ant offered plaintiff the right to in- 
spect and make copies of such parts 
as were desired, showing that some 
of the papers demanded: were be- 
yond its power to produce, the court 
properly refused to require produc- 
tion. Jewell v. Franklin L. Ins. Co., 
138 Ga. 576, 75 SE 592. 

44. Northern Pac. R. Co. v. Keyes, 
91 Fed. 47. 

45. Christman ¥ agers 138 App. 
Div. 654, 122 NYS 676. 

46. Re Ross, 5 One A. 82. 

47. District of Cojumbia v. Baker- 
Smith, 18 App. (D. C.) 574; Leslie v. 
Mahoning R. Co,, 22 Pa. Co. 300. 

[a]. In Delaware the practice is 
to grant an order for the production 
of papers without the issuance of a 
rule upon the presentation of the pe- 
tition and the serving of the notice, 
and any excuses for their nonpro- 
duction can be made at the return 
of the order. Netter v. Stoeckle, 20 
Del. 345. 56 A 604. 

48. Whitman v. Weller, 39 Ind. 
515; State v. Second Judicial Dist. 
Ct., 27 Mont. 441, 71 P 602, 94 AmSR 
831; Curtis v. Powers, 146 App. Div. 
246, 130 NYS. 914; Olney v. Hatcliff, 
37 Hun (N. Y.) 286; Walker v. Gran- 
ite Bank, 44 Barb. (N. Y.) 39, 19 
AbbPr 111; Varley v. Wayne. Oil 
Tank, etc., Co.. 158 NYS 155; Roch- 
ester Constr. Co. v. Dobbie Fdy., ete., 


‘books of the defendants which con- 


tain any accounts or entries showing 
or tending to show” certain matters 
is improper and unwarranted as be- 
ing an attempt to use the power of 
the court to hunt for evidence. Op- 
dyke v. Marble, 44 Barb. (N. Y.) 64; 
Walker v. Granite Bank, 44 Barb. 
€N; Y.) 39,419; AbbPr).Jdd. 6.02). Am 
order requiring defendants to pro- 
duce books and papers, if there are 
any touching the business relations 
of defendants as between themselves 
and third persons, which refer to or 
would cover or include the purchase 
of the goods alleged to have been 
sold, is too vague and uncertain. Ol- 
ney v. Hatcliff, 37 Hun (N. Y.) /286. 
(3) An order that “the books, ac- 
counts, documents and papers per- 
taining to” a certain business “be 
open to the inspection” of plaintiff’s 
counsel, etc., is too indefinite. Curtis 
Reeves 146 App. Div. 246, 130 NYS 
[b] Orders sustained.—(1) In an 
action for libel against a corporation 
engaged in furnishing news to vari-— 
ous newspapers throughout the Unit- 
ed States, an order requiring defend- 
ant to make discovery of its books 
and papers showing its transactions 
in the matter of the transmission of 
news. despatches between Sept. 30 
and Nov. 5, 1892, about the date of 
the issuance of the alleged libelous 
item, is sufficiently specific, where. 
it does not appear that defendant’s 
interests will be prejudiced by the 
fact that a more specific description 
is not given. Palmer v. United Press, 
67 App. Div. 64, 73 NYS 456. (2) An 
order that defendants make full dis- 
covery on oath of all books of ac- 
count, ledgers, journals, blotters, 
cashbooks, bank pass books, prom- 
issory notes, checks, memoranda, and 
other books of. account, statements, 
or writings which now are, or were 
in use in the business of defendants 
from 1902 to 1906, inclusive, with 
liberty to, plaintiffs to apply again 
as to the other matters mentioned in 
the notice of application filed and 
served herein on July 25, 1906, will 
not be disturbed. Empire Mfg. Co. 
v.cL. Levy, 12 B. C. 387. 

Limits of inspection see infra § 134. 

49. Victor G. Bloede Co. v. Joseph 
Bancroft, ete., Co,, 98 Fed. 175. 

50. Forsyth County Vv. + Lemty, 85 
N. C.. 341. 
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the consequence of not obeying it,°t but such inser- 
tion will not render the order void.5? An order for 
the examination of defendant before trial and an 
order for the examination and inspection of books 
are distinct proceedings and cannot be united in 
one order.’ A judge in chambers has no power 
to order a party to furnish copies of papers which 
are evidence in the cause of his adversary,°* ex- 
cept in vaeation.®> 

[§ 1383] b. Time, Place, and Manner of Inspec- 
tion. The order should designate with certainty 
the date for the production and inspection,*® al- 
though an order has been held sufficient which fixes 
a particular date and such other times as the ref- 
eree may appoint.*? It should limit the time within 
which the inspection should be made,°® and if it 
provides that the documents be deposited, the length 
of time for which they must be deposited should be 
stated.°® But the business books of a going con- 
cern will not be compelled to be deposited in court 
for a space of time,°° nor will the admission of out- 
siders to the office of the party during business 
hours for a considerable period: be directed ex- 
cept for cogent reasons.°t An order for the deposit 
of books and papers will not be made where the 
party has offered to permit his adversary to in- 
spect them at all reasonable times.®? In some juris- 
dictions a party cannot be required to deposit his 
papers in the clerk’s office,** but in others such an 
order is authorized.** The order may fix a day for 
the production and inspection different from the 
day of trial.°> It should name a place for their 


51. Rice v. Ehle, 65 eet eis). [rev Paro, ete., Co., 5'L. T. Rep. N. S. 


on other grounds 55 N. Y. 
52. Rice v. Ehle, 65 Barb. 185 [rev 
on other grounds 55 N. Y. 
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inspection,°® but unless otherwise directed, the 
books or documents ordéred to be’ inspected should 
be produced in the place where the writ was is- 
sued.°7 It has been held that a party cannot be 
required to produce a deed for inspection at a 
photographer’s studio in order that it may be photo- 
graphed,®* but it has also been held that where 
the instrument sued on is alleged to be a forgery: 
the opposite party is entitled to an order, not only 
for its inspection, but for leave to make ‘photo- 
graphic copies thereof.°® The order should be so 
drawn as to interfere as little as possible with the 
conduct of the party’s business,’° and a court can- 
not require a party to move his books, papers, and 
documents from the place where they are’ ordi- 
narily kept to some other place to make it con- 
venient to inspect them.*4 So a party cannot be 
required to produce his books at the office of ‘his 
adversary’s attorney,’? but may either permit them 
to be inspected at the office of his own attorney or 
furnish duly verified copies of the entries in ques- 
tion.7* The order should generally provide that the 
inspection should be made at defendant’s’ place of 
business without removal,’ or that the books should 
be produced in open: court or before an officer of 
the court,?® although the court may in its disere- 
tion otherwise fix the place of examination,’® espe- 
cially where another place of inspection is agreed 
upon by counsel of the parties,’” or change the place 
fixed by the order,’® but it will not order them taken 
from the party and delivered to his adversary,’® 
or to experts for an ex parte examination not in 


paid by the bank are forgeries, may 
obtain before trial an order, not only 


Oot Fr ae vy. Mulligan, 9 Ont | for an inspection of the drafts, but 
40. 


Whitworth v. Erie R. Co., 37 N. 
Super. 437. 

fa] An order made by a judge 
out of court for the inspection of 
documents and declaring a penalty 
for failure to comply therewith is an 
entirety, and the specification of the 
penalty vitiates the whole. order. 
Broderick v. Shelton, 18 AbbPr 
CN. ¥.):2:138. 

53. New York Assets Realization 
Co: v. Pforzheimer, 158 App. Div. 700, 
143 NYS 898; Gottlieb v. Wntemann, 
157 App. Div. 251, 141 NYS 860; 
Matter of Thompson, 95 App. Div. 
542, 89 NYS 4; Boeck v. Smith, 85 
App. Div. 575, 83 NYS 428; Blood- 
good v.' Slayback, 62 App. Div. 315, 
71 NYS 809. 

54. Clarke v. Spencer, 6 Cow. 
(N. Y.) 59; Willis v. Bailey, 19 Johns. 
(N. Y.) 268. 

fa] New York municipal court.— 
Under a_ statute empowering the 
“court” to order the exhibition of an 
account or writing declared on, and 
a rule of court providing that ex 
parte applications may be made to 
any “justice,” a justice in one dis- 
trict has no authority to grant ex 
parte an application for the exhibi- 
tion of books and papers in an action 
in another district. Matter of Bolte, 
97 App. Div. 551, 90 NYS 499. 

55. Moore vy. McIntosh, 18 Wend. 
CNY HY) 529. 

56. Spears v. Nugent, 2 La. Ann. 
11 (holding that designation of the 
day of trial as that for answering or 
producing a book is insufficient un- 
less the day is ascertained with cer- 
tainty in the order). 

57. Hallett v. American L. Book 
Co., 40 Misc. 652, 88 NYS 110. 

58. Mont.—State v. Second Judic- 
ial Dist. Ct., 30 Mont. 206. 76 P 206; 
State v. Second Judicial Dist. Ct., 27 
Mont. 441, 71 P 602, 94 AmSR_ 831. 

Tenn.—Smith v. Mackay, 4 Tenn. 
Leg. Rep. 202. 

Eng.—Coleman v. West Hartlepool 


ete WR 


N. OW. Terr.—Smith v. Mackay, 4 
Terr. L. 202. 

[a] Where it fails to do so the 
court exceeds its jurisdiction and cer- 
tiorari will lie. State v. Second Ju- 
dicial Dist. Ct., 27 Mont. 441, 71 P 
602, 94 AmSR 881. 
ones Stow v. Betts, 7 Wend. (N. Y.) 

60. Coslow v. Mawhinney, 122 
NYS 270; Julio v. Ingalls, 17 AbbPr 
(N. Y.) 448 note. 
61. Caslow  v. 


62. Beatty VeOTOnNeS .os LS.) CO. 
0 


63. Mills v. Biscoe Lumber Co., 
139 N. C. 524, 52 SE 200. 

64. Beck v. Bohm, 95 App. Div. 
278, 88 NYS 584. 

65. Murison v. Butler, 18 La. Ann. 
296 [rev 18 La, Ann. 197]. 

66. Rogers’ ‘v. ‘Turner, 21 L.’ J. 
Exch, 8. 

67. Davis, ‘ete., Mill, etc, Co. v. 
Buchanan, 10 B. C. 175. 

68. Beck v. Bohm, 95 App. Div. 
273, 88 NYS 584 (where the court 
said: “We do not think that we 
should sanction the practice of re- 
quiring a defendant to produce for 
inspection a deed at a photographer’s 
studio so that it might be photo- 
graphed. We think the’ better prac- 
tice is to direct that the deed should 
be placed in the custody of the coun- 
ty clerk with permission to the plain- 
tiff to inspect it and, if he desires, 
to have it photographed’). And see 
Ely v. Mowry, 12 R. I. 570 (holding 
that a request that a paper purport- 
ing to be a receipt, held by the ad- 
verse party, be put into the custody 
of some disinterested person for the 
respondent to photograph in the com- 
plainant’s absence, was properly re- 
fused). 

69. Corbet v. Union Dime Sav. 
Inst., 67 Misc. 175, 122 NYS 268 
(holding that a person suing a bank 
for a deposit, and alleging that drafts 


Mawhinney, 122 


for leave to make photographic cop- 
ies thereof,’ subject to the rights of 
the parties on the trial); Girard Nat. 
Bank v. McArthur, 165 N.C. 374, 81 
SE 327, 

70. Barclay v. Barclay, 171. App. 
Div. 892 mem, 155.NYS 632. 

71. Richards v. Bunte, 33 Oh. Cir. 
Ct. 87; Richards vy. Bunte, 15 Oh. Cir. 
CAD NS. 4008 

72. Fox v. Brega, 1 Silv. Sup. 445, 
5 NYS 908. 

73. Fox v. Brega, 1 Silv. Sup. 445, 
5 NYS 908. ( 

74. Ballenberg v. Wahn, 103 App. 
Div. 34, 92 NYS 830; Cohn v Hessel, 
95 App. Div. 548, 88 NYS 1057; Pin- 
dar v. Seaman, 33. Barb. (N. Y.) 140; 
Skey v. Bennett, 6. Jur. 981; Grane 
v. Cooper, 4 Myl. & C. 263, 18 EngCh 
268,. 41 Reprint 103. 

75. Martin v. D. B. Martin. Co., 
(Del. Ch.) 102 A 373; Hilyard y. Har- 
rison Tp., 37 N. J. L. 170; Bundscnu 
v. Simon, 23 NYS 714, 23 NYCivProc 
80; Elsworth v. Hinton, 10 NYS 40. 
23 AbbNCas 374; Terry v...Rubel, 12 
NYLegObs 138, 

[a] In Delaware the documents 
ordered toa'be produced must be de- 
posited with the registrar in chan- 
cery. Martin v. D. Martin Co., 
(Ch-)'"102:"A "S73! 

76. Denison Cotton Mill Co. v. 
Schermerhorn, 257 Ill. 128,.100 NE 
491; Talbot v. Marshfield. 11 Jur. N. 
S. 901: Republic v. Weguelin. 41 L. J. 
Ch. 165; Appleyard v. Mulligan, 9 
OntWR 240; Lumber Mfrs.’ Yards v. 
pale Jaw Flour Mills, 7 Sask. L. 

[a] The examination may be in 
the office of the party and not in the 
presence of the court. Denison Cot- 


ton Mill Co. v. Schermerhorn, 257 Ill. 


128, 100 NE 491. 
77. Martin v. D. B. Martin Co., 
(Del. Ch.) 102 A 373. 
Wore Prestney v. Colchester, 24 Ch. 
79. a ee v. Harrison Tp., 37 
IN 70. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 133-136] 


the presence of the party.°° 


them.*? 


be required on the hearing.*? 
[§ 134] ¢. 


Unless otherwise pro- 
vided by statute,®+ the order need not limit the num- 
ber of assistants that the party may employ in the 
inspection, as the court will see to it that the privi- 
lege is not abused,®? but it is not error to limit 
Where the party applying for inspection 
refuses to accept the terms of the order, the court 
may in its discretion deny the inspection entirely.§4 
The examination may be made in a foreign state 
under the supervision of a proper officer,®® but it 
will not be permitted of the original books abroad 
where duplicates are in the country.®® 
should be returned to the party producing them 
after they have been inspected, although they may 


Limits of Inspection. 
should limit inspection to the books, papers, 
property mentioned in the petition for the order.*® 
It should be limited also to such documents or en- 


DISCOVERY 


sufficient.°8 
The books 


dressed.°* 
The order [§ 136] e. 


or 


tries in the books as show the transactions relating 


80. 
81. 


In re Yardley, 21 Pa. Dist. 215. 
See statutory provisions. 

[a] Under the North Carolina 
code the inspection should _ be 
limited to the adverse party and it 
is error to order a party to give in- 
spection to others. Sheek v. Sain, 
127_WN.. Cy 226,. 37. SE :334. 

82. Veiller v. Oppenheim, 75 Hun 
21,.26 NYS 1051, 31 AbbNCas .181; 
Lindsay v. Gladstone, L. R. 9 Eq. 
132; Bonnardet v. Taylor, 1 Johns. 
& H. 383, 70 Reprint 795; Crease v. 
Penprase, 2 Y. & C. Exch., 527, 160 
Reprint 505. 

[a]. The order may provide for an 
inspection. by an accountant in a 
proper case. Lindsay v. Gladstone, 
L. R. 9 Eq. 132; Bonnardet. v. Tay- 
lor, 1 Johns. & H. 383, 70 Reprint 795. 

83. Stevens y. Blake, 5 Kan. .A. 
124, 48 P 888. 

84. Clyde v. Rogers, 94. N. Y. 541. 

85. Avis v. Lee, 77 Va. 553; Bus- 
tros v. Bustros, 30 Wkly. Rep. 374. 

86. Steward v. Hast-India Co., 9 
Mod. 387, 88 Reprint 524. 

87. Stow v. Betts, 7 Wend, Oy iy-.))) 
536; Jones v. Thomas, 2 Y. (of 
Exch. 312, 160 Reprint 415; mail v. 
Attwood, 1 Y. & CGC. Exch. 37, 160 
Reprint ‘16. 

[a] Withdrawal after reasonable 
time.—A party who, under a rule of 
court, deposits books for inspection 
may withdraw them after a reason- 
able time for inspection and taking 
copies has expired. Stow v. Betts, 
7 Wend. (N. Y.) 536. 

88. State v.' Second Judicial Dist. 
Ct., 26. Mont. 396, 411, 68 P 570, 69 
PRP 103; Schmitt's App., 281 Pa. 473, 
80 A 980, 

[a] An order for the inspection of 
a mine may make available to the 
persons making the inspection all the 
appliances in use for ingress and 
egress. State v. Second Judicial 
Dist. Ct., 26 Mont. 396, 411, 68 P 570, 
69 P 103. 

89. U. S.—Victor G. Bloede Co. v. 
Joseph. Bancroft, etc., Co., 98 Fed, 
175. 

Tll.—Rigdon v. eRe 141 Ill. Rody 
30 NE 1060 [aff 31 Ill. 630]; Pyn- 
chon v. Day, 18 Ill. A. An [aft 118 
Til. 9, 7 NE. 65]. 

Ind.—Whitman v. ‘Weller, 39 Ind. 

Soc. v. 


515. 
Ky.—Equitable L. Assur. 
Hardin, 166 Ky. 51, 178 SW 1155. 
Mont.—State v. Second Judicial 
Dist. Ct. 30 Mont. 206, 76 P. 206; 
State v. Second Judicial Dist. Ct., 27 
Mont. 441, 71 P 602, 94 AmSR 831. 
Mo.—State v. Trimble, 254 Mo. 542, 


163 SW 860. ° 
N. Y.—Frear v. Lewis, 170 App. 
Div. 598, 156 NYS 794; Cream of 


Wheat Co. v. American Home Maga- 
zine Co., 159 App. Div. 761, 144 NYS 
873; Brewster v. F. G. Brewster Co., 
127 App. Div. 729, 111 NYS 1026; 
De Brunoff v. McClure-Tissot Co., 83 
App. Div. 640, 82 NYS 38; Continental 


Nat. Bank v. Myerle, 29 App. Div. 
282, 51 NYS 497. Cram v. Moore, 3 
N. Y. Super. 662; Rochester Constr. 
Co. v. Dobbie Fdy., ete., Co., 145 NYS 
930; Coslow v. Mawhinney, 122 NYS 
270; Allen’ v. Allen, 11 NYS 535. 

Utah.—Ketchum Coal Co. v. Car- 
bon County Dist. Ct.,, 48 Utah 342, 
169 PB. 737. 

B. C.—Irwin v. Jung, 17 B. C. 69, 
1 DomLR 53. 

[a] Bule applied.—(1) Where de- 
fendant ousted plaintiff from a part- 
nership and was held accountable 
for the assets and good will of the 
firm which he had appropriated, an 
order for the inspection of the books 
and papers of a firm subsequently 
organized by defendant, showing all 
its insurance business through or 
with customers of the former firm, 
including the ledger, cashbook, ex-~- 
piration book, account current book, 
and all other books throwing light 
on the business done and the value 
of the good will of the former firm 
was too broad, as, if defendant 
through his new firm was taking 
risks from old customers, the fact 
might be shown upon the reference, 
and as plaintiff, a business compet- 
itor; should not be allowed to go 
through the expiration books so as 
to obtain a better basis for compe- 
tition. Frear v. Lewis, 170 App. Div. 
598, 156 NYS 794. (2) .In.a con- 
demnation proceeding, plaintiff's mo- 
tion for an order requiring all the 
corporation defendants to permit it 
to inspect and take copies of all of 
their contracts, resolutions, mort- 
gages, books, documents, papers, 
memoranda, correspondence, bonds, 
etc., in the possession or under the 
control of any of the defendants 
should be denied upon the ground 
that it is too sweeping. Ketchum 
Coal Co. v. Carbon County Dist. Ct., 
48 Utah 342, 159 P 737. (3) An or- 
der for the examination of officers 
of defendant corporations, requiring 
such officers to produce all the books 
of defendants upon such examination, 
was too broad, and should have been 
restricted to the corporate minute 
books and by-laws. of defendant 
which evidenced the instrument set 
out in the*complaint, and books of 
all defendants relating to contracts 
annexed to, and made a part of the 
complaint. De Brunoff v. McClure- 
Tissot Co., 83 App. Div. 640, 82 NYS 
38. (4) Where plaintiff was entitled 
to discovery and inspection of de- 
fendant’s books in so far as_ they 
showed the amount paid employees 
and the number of drivers employed 
by defendant, an order directing de- 
fendant to produce and deposit with 
the clerk of court “its ledgers, cash- 
books, timebooks, timesheets, and all 
other books showing the amount of 
wages paid by it to employees dur- 
ing the period covered by the [con- 


troversy],"" was too broad, and should © 


Proof of service. 
executed the order by ‘‘delivery of copy”? implies 
delivery to each party to whom the service is ad- 


Modifying or Vacating Order. 
terms of an order for the discovery of books or 
papers may be modified if too broad, or otherwise 
improperly framed,®> as where it might be con- 


[18C.J.] 1129 


to the claim in controversy,®? although it has been 
held that the relevancy of all parts of the doeu- 
ments which are not sealed will be presumed.2® An 
order is not objectionable because it authorizes the 
taking of memoranda from the books inspected.®! 

[§ 185] d. Service of Order. 
production and inspection of books or documents 
must be served personally on the party,’ 
when the party required to produce books or docu- 
ments is a corporation, service on its attorney is 


An order for the 


92 


although 


A return by the sheriff that he 


The 


be limited to requiring defendant to 
produce books of original entry in 
which were entered payments to its 
employees, ete. Fidelity, ete., Co. v. 
Seagrist, 79 App. Div. 614, 80 NYS 
277. (5) Where an order directed de- 
fendant to permit plaintiff to inspect 
original letters in defendant’s pos- 
session, a further provision that 
plaintiff should also be entitled to ex- 
amine “letterpress copies of such let- 
ters’? was erroneous. State v. Second 
Judicial Dist. Ct., 30 Mont. 206, 76 P 
206. (6) Although an order for ex- 
amination of defendant’s books lim- 
ited the inspection to such portions 
of the books as would show the 
transactions between defendant and 
certain customers, it was objection- 
able, because the inspection might be 
used for an improper and hostile pur- 
pose, the customers being one hun- 
dred and nineteen in number, and it 
not appearing that it would not be 
necessary to make a roving exam- 
ination of the entire books to show 
such transactions. Coslow v. Maw- 
hinney, 122 NYS. 270. 

Martin v. D. B. Martin Co., 
» Chy) 220204 1378) 

Denison Cotton Mill Co, v. 
TS Thor, 257 Ill. 128, 100 NE 


92. Spears v. Nugent, 2 La. Ann. 
11; Curtis v. Powers, 146 App. Div. 
246, 180 NYS 914; Brokaw ver Culver, 
7 NYS 167, 28 AbbNCas 224; Mé- 
Pherson v. Rathbone, 7 Wend. (N, par 
216; Claiborne v. Frazier, 4 S. C. 
47; "Leadley v. Gaetz, 5 Terr. L. seal 

fal But formerly in New York a 
party could be punished for contempt 
for failing to obey an order to pro- 
duce a document where the order was 
served upon his attorney, if knowl- 
edge of such service was brought 
home to him. Peo. v, Brower, 4 Paige 


405. 

93. Grand Lodge A. O, U. W. v. 
Webster County Dist. Ct., 150 Iowa 
398, 130 NW 117; Rossner v. New 

20 Hun (N. Y.) 


York Museum Assoc., 


182. 
nes McDonald v. Carson, 94 N. C. 
xt 
95. Gray v. Schneider, 119 Fed. 
474; Frear v. Lewis, 170 App. Div. 
598,.156 NYS 794; Cohn V. Hessel, 
95 App. Div. 548, 88 NYS 1057; New 
York Fidelity, etce., Co. v. Seagrist, 


80 App. Div. 625, 80 NYS 280; Palmer 
v. United Press, 67 App. Div. 64, 73 
NYS 456; Clyde v. Rogers, 24 Hun 
145 [app dism 87 N. Y. 225] 

{a] Tllustrations.—(1) An _ order 
teres an inspection of the books 
and papers of a corporation showing 
the transactions between’ certain 
dates should be modified so as to 
authorize such inspection only so far 
as the books and papers referred to 
are in defendant’s possession, there- 
by obviating any question as to the 
conclusiveness of such order as an 
adjudication that the books and pa- 


a a ee ee 
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strued as authorizing an unlawful act,°® such as the 
breaking open of. a safe to obtain the désired in- 
spection.*”, The order should be vacated where 
it is shown to’ have been improperly granted,®* or 
where it is made to appear that the party from 
whom discovery is sought has not possession or con- 
trol of the books, papers or documents,°®® or where 
the documents ordered to be produced contain 
merely heatsay evidence not admissible in behalf of 
either party.* 

[§ 1387] 8. Sealing Up Portions of Books or 
Documents. Where the books contain accounts and 
transactions which in no way relate to the subject 
of the examination, the party producing them has 
the right to seal up such parts of the books so that 
they shall not be exposed to the observation. of those 
who have no right to examine them,” or the court 
may inspect disputed passages in order to.determine 
the right to protection,? and may order such parts 
sealed. The affidavit of a party who produces 
books with portions thereof sealed up that such 
sealed portions do not relate to the matters in issue 
is to be taken in the first instance as. sufficient to 
protect them from examination, but if his adver- 
sary can show any fair grounds:for supposing the 
sealed portions to be material, the court can order 
them to be opened.® Before coming into court for 


pers named are in the possession 
of defendant. Palmer v: United 
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| lege as to the balance.'% 


|\tive of the opposite party, the rele- 


[§§ 136-139 


an order that sealed portions of books be opened 
the party should first apply to the referee to whom 
the case has been referred.®: The inspection of sealed 
portions of books or papers renders the party liable 
for contempt.’ 

[§ 188] 9. Privileged Matter—a. In General: 
Production and inspection of books, papers, or:other 
matter ‘which is privileged will not be compelled.® 

[§ 139] b. Communications between Attorney 
and Client.° Documents of a client in the hands of 
an attorney are privileged from production or in- 
spection at the instance of third parties.12' So are 
cases submitted to counsel and their opinions there- 


| on,'t whether such opinions are written before or 


after litigation begun.!* And.a waiver of the privi- 
lege as to some documents does not waive the privi- 
But legal opinions taken 
by-a trustee for his mere guidance are not privi- 
leged as against his cestui que trust,'* nor are opin- 
ions taken by a corporation privileged as against 
a stockholder when they were paid for out of cor- 
porate funds.'®> The privilege extends only to docu- 
ments that are placed in the hands of an attorney 
in reference to an existing or anticipated contro- 
versy and not when made or delivered to him in the 
general course of professional business.1¢ The claim 
for privilege. will not be denied because the docu- 


is not waived because made for the 


Press, 67 App. Div. 64, 73 NYS 456. 
(2) Where plaintiff was entitled toa 
discovery of the amount of wages 
paid defendant’s employees, and the 
number of persons employed during 
the. continuance of certain indemnity 
policies, an order requiring defend- 
ant to produce its ledgers, cashbooks, 
timebooks, timesheets, and all other 
books showing the amount of wages 
paid to its employees during the 
period covered by the policies was 
too broad, and should be modified so 
as to require only a production of 
cashbooks, timebooks, and timesheets 
during such period. New York -Fi- 
delity, ete., Co. v. Seagrist, 79 App: 
Div. 614, 80 NYS 277. 

96. Krooks v. L. & C. Wise Co, 
31 AbbNCas 46, 28 NYS 641. 

97. Krooks v. L. & C. Wise Co., 
31 AbbNCas 46, 28 NYS 641. 

98. Peo. v. Kent County Cir. Ct., 
38 Mich. 351. 

99. Holly Mfg. Co. v. Venner, 86 
Hun 42, 32 NYS 287, 2:.NYAnnCas 
128; Watts v. Knevals, 56 N. Y. Su- 
per, 592, 3 NYS 548; Ahoyke.v. Wol- 
cott, 4 AbbPr (N. Y.) 41; Schlesinger 
v. Ellinger, 134 Wis. 397, 114 NW. 825, 
15 AnnCas 315. 

Tal An unqualified credible denial 
by the party of the allegations of 
the adverse party’s petition as to his 
possession and control of the docu- 
ments sought to be discovered con- 
stitutes a full answer to the peti- 
tion, and calls for’ a vacation of an 
erder for their production. Schles- 
inger v. Ellinger, 134 Wis. 397, 114 
NW 825, 15 AnnCas 315. 

1. Powell v. Northern Pac. R. Co., 
46 Minn. 249, 48 NW 907. 

2. Robbins. v. Davis, 20 F. Cas. 
No. 11,880 1 Blatchf. 238, 5 NYLeg 
Obs 245; Martin v. D. B. Martin Co., 
(Del. Ch.) 102 A 3873;-Titus v. Cor- 
telyou. 1 Barb. (N. Y.) 444; Higgins 
v. Bishop, '12 NYLegObs 127; Talbot 
v. Marshfield, 11 Jur. N.S. 201% 
Phi pian v. Gillibrand, 8 L. J. Ch. 


3. Lafone v. Comets Islands Co. Kr 
4 Kay & J. 34, 69 Reptint 14. 

[a] Where books Tobatalas entries 
with which the applicant has no con- 
cern, the order will be conditioned 
to require the deposit of the books 
in the clerk’s office, and to provide 
tor the attendance of.a representa- 


‘vaney of the contested entries. to be 


determined in the first instance by 
the clerk, with summary application 
for the review thereof by the judge 
in chambers. Gray v. Schneider, 119 
Fed. 474. 

4. Denison Cotton Mill Co. v. 
Schermerhorn, 257 Ill. 128, 100 NE 
491; Pynchon v. Day, 118 Ill. 9, 7 NE 
65; Elder v. Bogardus, 1 Edm. Sel. 
Cas. (N. Y.) 110; London Guarantee 
v. Henderson, 25 Man. 726. 


5. Titus. v. Cortelyou, 1 Barb. 
(N. Y¥.) 444; Jones v. Andrews, 58 

T. Rep. N. S..601. 

6. Titus v. Cortelyou, 1 Barb. 
(N. Y.) 444. 

7. Titus v. Cortelyou, 1 Barb. 


CNG ia) rae Dias v. Merle, 2 Paige 
(N. Y.) 4 

8. ech belie infra §§ 138-142. 

[a] Reports of officers or ser- 
vants (1) ofa railway company made 
in the regular course of their duty 
are not privileged. Woolley v. North 
London R. Co., omned (©, Bit 602 
Cook v. North Metropolitan Tram- 
way Co, 6 T. L. R.: 22; Bain v. 
Canadian Pac. R. Co., 15 Man. 544; 
Savage v. Canadian Pac. R. Co., 15 
Man. 401; Thomson v. Maryland Cas- 
ualty Co., 11 Ont. L. 44.7 OntWR 15; 
Armstrong v. Toronto R. Co., 15 Ont. 
Pr. 208 (holding, however, that a 
memorandum made at the foot of a 
report giving the names and resi- 
dences’ of the eyewitnesses to the 
accident is. privileged); Betts. v. 
Grand Trunk R. Co., 12 Ont. Pr. 634. 
(2) In an_ action for personal in- 
juries against a railroad company 
the reports of its servants or agents 
regarding the accident are privileged. 
Cully v.. Northern Pac, R. Co., 
Wash. 241. 77 P 202. 4 

{[b] Letters between a principal 
and his agent are not privileged. 
Anderson v. Bank of British Colum- 
bia, 2 Ch. D. 644; Van Volkenburg 
Me Bank of British North America, 5 


vt. 

[e] Photographs of premises. — 
In an action for damages resulting 
from the erection of a building in 
such manner as to shut out free 
access of the light to a neighboring 
structure, photographs of the prem- 
ises prior to the erection of the build- 
ing complained of are. privileged. 
eet apo v. Jackson; TeBeKCa 171; 

[d] The right to claim privilege 


first time in a supplementary affi- 
davit subsequent to the issue of a 
summons for a further and better 
affidavit. Bank of tribe poe nonce 
v. Oppenheimer, 7 B. C. 

Confidential and A ealeaen com- 
munications generally see Witnésses 
[40 Cyc 2352 et seq]. 

9. Communications between attor- 
ney and client generally see Wit- 
nesses [40 Cyc 2361]. 

10. Peck! v. Williams, 13 AbbPr 
(N. Y.) 68; Wheeler v, Le Marchant, 
17 Ch. D. 675; Savage v. Canadian 
Pac. R. Co., 15 Man. 401. 

[a] Letters and other papers 
passing between a railroad company’s 
legal. advisers and-its officers relat- 
ing to matters in question in an ac- 
tion against the company for per- 
sonal injuries are privileged. Stap- 
ley v. Canadian Pac. R. Co., 5 Alta. 
L. 341. 

11. Underwood v. India State Sec- 
retary, 12 Jur. N. S. 321; Jenkyns v: 
Bushby, L. R. 2 Eq. 547; Stapley v. 
Canadian Pac. R. Co., 5 Alta. L. 341. 
But see Stanhope v. Roberts, 2 Atk. 
214, 26 Reprint 532 (where, in hold- 
ing that plaintiff's motion that the 
draft of an annuity in the hands of 
defendant’s counsel should be grant- 
ed, the court said: ‘Counsellors: have 
a right to drafts, to make use of 
them as precedents only, but not to 
detain them, when either party con- 
cerned may have any benefit arising 
from an inspection of them’’). 

12. Bristol v. Cox, 26 Ch. D. 678; 
Mostyn v. )West Mostyn Coal, etc., 
Cor 34° 1.) (De Rene Nisan. 

. 13. Lyell v. Kennedy, 27 Ch. D. 


14. Talbot v. Marshfield, 2 Dr. & 
Sm. 549, 62 Reprint. 728. | 

15. Gourand v. Edison Gower Bell 
Tel. Co., 57 L. J..Ch. 498. 

16. Avery v. Lee, 117, App. Div. 
244, 102:NYS 12; Peck v. Williams, 
13° AbbPr. .(N. Y.) 68; Savage ‘Vv. 
Canadian Pac: R. Co. 16. Man. 381; 
J. T. James Co. v.. Dominion~ Expr: 
Co., 4 OntWR 418; Smith v. Mackay, 
3) Territ Lis 1025 ‘ 

{a] Thus a certain letter and 
ecablegrams, showing the extent. of 
the authority of the recipient, an at- 
torney at law employed by the send- 
er merely as an attorney in fact, and 
notin his professional capacity, were 
not privileged communications be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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Sat are, alent to have been prepared to evade the 
aw 

[4 140] c. Communications between Physician 
and Patient. The books of a physician which con- 
tain information concerning his patient. are privi- 
leged in an action between the physician and a third 
person.1§ 

[§ 141]..d. Public Documents. . Doanihelits of a 
publie official.character whose production would be 
prejudicial to the public interest are privileged from 
produetion.?® { 

[§ 142] e.. Matters Subjecting Party to Crim- 
inal. Prosecution, Penalties, or Forfeitures.2° An 
order.for production or inspection should be denied 
where the discovery sought would prove the party 
guilty of a criminal offense.2! The order will not 
be denied on this ground unless the party makes 
oath that such discovery would tend to incriminate 
him,*? nor will it be denied where the crime is 
barred by the statute of limitations.23 So where 


a party is required to produce documents on an . 


oral examination before ‘trial under the statute not 
for inspection, but only for the purpose of refresh- 
ing his recollection,?* he cannot refuse to produce 
them on the ground that they would tend to in- 
eriminate him.” The right to such protection can- 
not be waived by agreement,?® nor by reference to 
the documents in the pleadings.?7 The court and 
not the party is the ultimate judge as to whether, 
the production might tend to criminate the party,?® 
and it. should have very clear evidence that danger 
to the deponent' cannot reasonably be apprehended 
before it declines to allow the privilege claimed.”® 
An order for the production of books and papers 
should be denied where they contain evidence of 
matter which would subject the party to a penalty,°° 
but a foreign corporation may be required to allow 
an inspection of its books in an action brought to 
exclude it from the state, as the revocation of a 
privilege to do business in the state is not the in- 
fliction of a penalty,® and according to some author- 
tween a client and his attorney, so 
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ities the rule has no application where the party 
required to produce is a corporation.** Where a 
defendant makes admissions in his answer showing 
that’ he has incurred penalties, he cannot refuse ‘to 
produce documents. referred to in the answer.*% 

[§ 143] 10.. Use. of Documents . Produced. 
Documents produced for the purpose of a suit should 
not be used for a collateral purpose,** and if neces- 
sary an injunction will be granted to prevent them 
from being so used.?5 The court may as a condi- 
tion for making an order for production require 
the applicant to undertake not to make publie the 
contents of the documents.** On an order to pro- 
duce a book or paper in court ‘counsel for the ad- 
verse party has the right to examine such book 
or paper before introducing it in evidence.’? Books 
produced upon the’ oral examination of a party to 
enable him to refresh his memory may be marked _ 
for identification but may not for this' reason be 
inspected ;** but where the party refreshes his rec- 
ollection. by the use of the book or document. it 
may be inspected by counsel as to the portion used,°° 
and the witness may then be asked to state the date 
of the first and last: entries in the book to fix a 
period that it covers,?? and although the memory 
of the witness is not refreshed by the inspection, 
the entry may be inspected and the witness ex- 
amined thereon.*+ But in New York the books of 
a corporation, produced under a. subpoena duces 
tecum to refresh the memory of the officer of a cor- 
poration upon his'oral examination, cannot be used 
to refresh the memory of a former officer of the 
corporation under an order subsequently obtained 
for his examination.*? 

{[§ 144] 11. Failure to Produce or Permit In- 
spection—a. In General. An order for the produc- 
tion of books or papers must be complied with im- 
mediately,** but where the documents are out of the 
state, reasonable time will be given the party to 
comply with the order for their production.t* The 
order must also be complied with strictly.*® Giving 


as to. be exempt from examination 
and inspection before trial of an ac- 
tion against the sender by a third 
party for specific performance of a 
contract entered into between such 
party and the sender through the at- 
torney’s agency. Avery v. Lee, 117 
App. Div. 244, 102 NYS 12. 

17. Bullivant v. Atty.-Gen., [1901] 
A, C.-.196; Charlton v. Coombes, 4 
Giffard 372, 66 Reprint 751. 

; Communications relating to crime 
or fraud see Witnesses [40 Cyc 2373]. 

18. Lowenthal] v. Leonard, 20 App. 
Div, 330, 46 NYS. 818; Mott+v. Con- 
sumers’ Ice Co., 2 AbbNCas (N. Y.) 
148, 52° HowPr 148 [aff 52 HowPr 
244]. See also generally Witnesses 
(40 Cye 2381]. 

19. Hennessy v. Wright, 24 Q. B. 
D: 445 note; Wadeer v. East India 
Co., 8 De G. M. & G. 182, 57 mR 
142, 44 Reprint 360; The H. M. 
Bellerophon, 44 L. J. Adm. 

State secrets and information ac- 


quired by public officers see Wit- 
nesses 40 Svc e 2391). 
20. See also Ecearadly Witnesses 


[40° Cyc 25338 et seq]. 

21. Kern v. Bridwell, 119 Ind. 226, 
21 NE 664, 12 AmSR 409; Riddle’ v. 
Blackburne, 125 App. Div. 893, 110 
NYS: 748; »Chappell Vv. Chappell, 116 
App. Div. 573, 101 NYS 846; Karel v. 


Conlan, 155 Wis. 221, 144 NW 266, 
49 LRANS 826; Atty. -Gen. v. Toronto 
Junction Recreation Club, qj Ont. 1L. 


248, 3 OntWR 387. 

fa]: Thus plaintiff in an action for 
libel) cannot enforce against defend- 
ant a discovery of the instrument 
alleged to be libelous since it might 
beused against him in a criminal 


‘ 
\ 


prosecution. Riddle v. Blackburne, 34. Richardson. .v. Hastings, 7 

125: App. Div. 893, 110 NYS 748. Beav. 354, 29. EngCh 354, 49 Reprint 
22. O’Connor v. Tack, 2 Brewst. | 1102. , 

(Pa.) 407; Kraus v. Sentinel Co., .62 35. ,Williams v. Prince of Wales 

Wis. 660, 23 NW 12; The Mary or| Life, etc., Co., 23 Beayv. 338, 53 Re- 

Alexandra, L. R. 2 A..& EH. 319; | print 133. 

Webb v. East, 5 Ex. D. 108; Atty.- 36. O’Connor v. Tack, 2 Brewst. 

Gen. v. Kelly, 26 Man. 176. (Pa.) 407; Williams v. Prince of 


23... McCreery v. “eis 6. App. 


Div. 170, 39 NYS ee 


24. Sée supra § 7 

25. Pray v. C. re ‘Blanchard Co., 
95 App. Div. 423, 88 NYS 650. 

26. Paxton v. Douglas, 16 Ves. Jr. 
239, 33 Reprint 975, 19 Ves. Jr. 225, 
34 Reprint 502; Claridge v. Hoare, 14 
Ves... Jr. 59, 33 Pate 443; Mac- 
eallum v. Turton, 2.¥. & J. 183, 148 
Reprint 883; Southall v. —, Younge 
308, 159 Reprint 1010. 
petng Ret v. Oppenheim, 26 Ch. 


28. Ex ip. Reynolds, rey Ch. D. 294; 
Reg. v. Boyes, 1 B. S. 311, 101 
ECL $11, 121 Pepunt 730; Mackell 
y. Ottawa Sapheee School ‘Trustees, 
12 OntWN 401, 265. 

29, Bradley v. Clayton, L. R. 26 
Ir. 405. 5 

30. Finch v. Rikeman, 9 F. 
No. 4,788, 2 Blatchf. 301; ; 
wreetenn Manfrs.’ Mut: Ins, Go., 40 
Thi. » 428; Boyle v. Smithman, 146 
Pa. 366. 23 A 397; Union Glass Co., 
Ltd., :v. New Castle First Nat. Bank, 
10 Pa, Co. 574; Dexter yv. Walker, 
7 Pa. Co. 274. See also generally 
Witnesses [40 Cyc 2533). 

-31. State vy. Standard Oil Co.,: 61 
Nebr: 28, 84 NW 413,°87:AmSR 449. 

32. International Coal Min. Co. v. 
Pennsylvania R. Co:, 16 Pa. Dist. 533. 

33. Ewing v. Osbaldiston, 6 Sim. 
608, 9 WngCh 608, 58 Reprint 721. 


Wales Life, etc., Co., 23 Beav. 338, 
53 Reprint 133.’ But see Tagg’ v. 
South Devon R.'Co., 12 Beav. 151, 50 
Reprint 1017 (where the court re- 
fused to restrict plaintiff from using 
the. documents ordered to be produced 
for any collateral ‘purposes).. 


37. Strong, etc. Co. v. Defiance 
Mach. Works, 182 App. Div. 869, 170 
NYS. 414. 

38. Bigio v. Zrike, 102 Misc. 561, 
170 NYS 90 

. Bigio v. Zrike, 102 Misc,.661, 
170 NYS 90 

.  Bigio v. Zrike, 102 Misc..°561, 
170 NYS 90 

41. Bigio v. Zrike, 102 Misc. 561, 
sit NYS 90. 


42. Searle v. Halstead, 67 Misc. 
560, 124 NYS 811. 

a Peo. v. Brower, 4 Paige (N. 'Y.) 
4 

44. Arizona Copper King v.'Rob- 
ert, 76 N. J. Eq. 251,°74 A 292) 

45. Snyder v. Olmstead, 1 HowPr 
(N. Y.) 194; Preston v. Carr, McClell. 
& Y. 457, 148 Reprint 492: 

fa] Depositing a locked box con- 
taining: the ‘papers ordered to be pro-. 
duced; with a direction to the oppo- 
site party to send for the key when 
wanted, is not a sufficient compliance 


with ian order for production. Pres- 
ton v. Carr, McClell. & Y. 457, 148 
Reprint. 492. : 


[b] Subsequent acquisition of 
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leave to a party to examine the books at a place 
other than that provided by the order is not a com- 
The court may. impose a fine 
upon the party failing to comply with the order,** 

or may enforce the ‘order by attachment.*® 
a party should not be imprisoned for contempt where 
he complies with the order after attachment issued 
Nor should penalties be 
imposed until it is ascertained judicially that such 
refusal was without good reason,°° and that the 
evidence sought is pertinent to the issues and should 
Neither should a penalty be im- 
posed where the application for the production is 


pliance therewith.*® 


and before enforeement.*® 


be produced.®! 


ambiguous on its face,5* or does 
the statutes.5$ 


determine.®* 


control—When plaintiff, by rule, 
prays for the production of books 
and papers of defendant, and he an- 
Swers that they are not in his pos- 
session or control, and no effort is 
made to traverse and contradict the 
answer, and in the progress of the 
trial defendant ascertains where they 
are, and produces them, and offers 
them in evidence, this is substan- 
tial compliance with the order, al- 
though there may be a well-grounded 
suspicion that through the influence 
of defendant they had been secreted. 
Chaffe v. Mackenzie, 43 La. Ann. 
1062, 10 S 369. 

46. Snyder v. Olmstead, 1 HowPr 
(Nas Ya 194, 

47. American Blue Stone Co. v. 
Cohn Cut Stone Co. 98 Misc. 439, 
164 NYS 506; Hdison Electric Light 
Co. v. Tipless Lamp Co., 72 Misc. 
116, 1380 NYS 1089;  Littlefleld v. 
Gansevoort Bank, 62 Misc. 339, 114 
NYS 769; Ludlow v. Knox, 1 AlbLJ 
(N. Y.) 161. 

{a] Limitation of fine——The fine 
must be only such as will indemnify 
the aggrieved party for the costs 
and expenses, and such costs and ex- 
penses must be ascertained by com- 
petent proof before the amount of 
the fine can be fixed. Ludlow v. 
Knox, 1 AlbLJ (N. Y.) 161. 

48. D. C.—District of Columbia v. 
Bakersmith, 18 App. 574. 

Ill.—Denison Cotton Mill Co. v. 
Schermerhorn, 257 Ill. 128, 100 NE 
491; Nelson, ete., Co. v. London Guar- 
antee, etc., 'Co., 132 Til. A. 10. 

N. Y.—American Blue Stone Co. v. 
Cohn Cut Stone Co., 98 Misc. 439, 164 
NYS 506; Edison Blectric Light Co. 
Vv. Tipless Lamp Co., 72 Misc. 116, 
130 NYS 1089; Littlefield v. Ganse- 
aot Bank, 62 Misc. 339, 114 NYS 


Oh.—Arbuckle y. Woolson Spice 


€o.,521.,Oh. Cir. Ct. 266) 11 40h. FCir: 
Dec. 726. 

Pa.—Keim’'s Est., 1 Woodw. 108. 

49. Gay v. Hancock, 56 L, T. Rep. 
N. S. 726. 

50. N. Y.—Banes v. pees 130 


App. Div. 465, 114 NYS 986. 
shee. O—Fuller v. MeMillan, 44 N. C. 

Oh —Richards v. Bunte, 33 Oh. Cir. 
Ct. 37 (cannot dismiss action for 
failure to produce book against or- 
der of another court). 

S. C.—Jenkins v. Bennett, 40 S. C. 
393, 18 SE 929. 

Eng.—Cardwell v. Tomlinson, 54 L. 
Jens 7; 

Man.—Anderson v.''Imperial Dev. 
Co., 20 Man. 275. 
.. fa] Incapacity of party after or- 
der.—The penalty should not be en- 
forced where the party becomes in- 
ecapacitated after the order is made. 
ee Ol v. Tomlinson, 54 L. J. Ch. 


The question whether the books 
called for have been produced is for the court to 
A penalty cannot be imposed for dis- 
obedience of the statutory notice to produce, but 
an order for production must have been made.®® 
It has been held that for failure to comply the 
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But 


eourt.®1 


not conform to 


{b] Showing of cause for non- 
production. — (1) Where the court 
upon plaintiffs’ application orders 
defendant to produce on a certain 
day a document which they alleged 
he had in his possession, and which 
on being produced would show the 
existence of the contract upon which 
they had declared, and defendant an- 
swers the order by declaring that 
such written paper was not as plain- 
tiffs had declared, but, such.as it 
was, he could not produce it, as it 
had been lost or mislaid, the court 
was without authority to order that 
the document should be held to be 
such as plaintiffs asserted it to be, 
and that it would, if produged, es- 
tablish the contract declared on, in 
the absence of any traverse by plain- 
tiffs of defendant’s return to the or- 
der, and any evidence taken on the 
subject. Romero v. New ‘Iberia Mill- 
ing, etc., Co., 113 La. 110, 36 S 907. 
(2) Where a_ rule was obtained 
against plaintiff in a suit at law to 
produce on the trial a certain letter 
written by plaintiff to defendant, and 
alleged by the latter to have peen 
returned to plaintiff, it was held 
that plaintiff’s affidavit stating that 
he had not seen the letter since he 
first sent it, that he had not know- 
ingly destroyed it, and had made dili- 
gent search for it and could not find 
it, was a sufficient cause shown for 
its nonproduction and for a discharge 
of the rule. Fuller v. McMillan, 44 
N.C. 206. 

Excuse for noncompliance with or- 
der see infra § 145. 

51. Owyhee Land, etc., 
Tautphaus, 109 Fed. 547, 48 ‘CGR 588; 
State v. hemes Judicial Dist. Ct, 
Mont. 441, 71 P 602. 

52. Victor G. Bloede Co. v. Joseph 
Bancroft, ete., Co., 110 Fed. 76. 


53. - Victor G. Bloede Co. v. v. Joseph 
Bancroft, etc., Co., 110 Fed. -e 

54. Victor G. Bloede Co. v. Joseph 
Bancroft, ete, Co. 110 Fed. 76; 
Keim’s Est., 1 Woodw. oa? 108; 
Thomas v. Palin, 21 Ch. D. 360. 

55. U. S—Owyhee Land, etc., Co. 


one Chee 109 Fed. 547, 48 CCA 


Ala.—Golden v. Conner, 89 Ala. 598. 
Ga.—Bull v. Edward Thompson Co., 
99 Ga. 184, 25 SE 31; Parish v. Weed 
vgs bree Co., 79 Ga. 682, 7 SE 


Til—Hoagland v. Great Western 
Bel. Co., 30 Tll, A. 304. 


C—Graham vy. Hamilton, 25 
N. NG, 381. 
a v. U. S. Insurance 
Co., 1 Serg. & R. 357. 
N. W. Terr.—Smith v. Mackay, 4 
Terr. L. 202. 
56. McClure v. McClintock, 150 


Ky. 265, 150 SW 382, 42 LRANS 388; 
Gottlieb-Knox-Amiss Ins. Agency v. 
Henry Cohn Jr. Co., 128 La. 697, 55 


[§ 144 


court may direct that the facts stated in the ap- 
plication for the order be taken as confessed,°* or 
may in its ‘discretion *’ render a judgment of non- 
suit or default against the party,®® as far as they 
relate to that part of the action or defense to which 
the books or papers are alleged to apply,®® or may 
exclude the documents from being given in evi- 
dence;®° but this doctrine has been rejected as 
opposed to the principle that a court having ob- 
tained jurisdiction of a party cannot condemn him 
without a hearing because he is in contempt of 
Sworn copies. may be produced in lieu 
of the originals, where ‘defendant and his books 
are in another state, or at such a great distance that 
the production in court would be attended with 
great inconvenience, expense, or detriment.®? 

In the federal courts where witnesses refuse to 
furnish documentary evidence to which a party is 
entitled, the remedy is by application to the federal 
court of the district in which the evidence was 


S 21; Mills v. Fellows, 30 La. Ann. 
824; "Atwater v. Colton, 18 La. Ann. 
226; Dorchester First Nat. Bank v. 
Smith, 36 Nebr. 199, 54 NW 154. 
57. Carter v. Southern R. Co. 3 
Ga. A. 34, 59 SE 209; Chamberlain 
v. Chamberlain Banking House, 4 
Nebr. (Unoff.) 278, 98 NW 1021; 
Bartley v. Owen, 34 L. T. Rep. N. S. 


58. U. S.—vVictor G. Bloede Co. v. 
Josenh Bancroft, ete., Co., 110 Fed. 


Ind.—Silvers v. Junction R. Co., 17 
Ind. Ve ; 

N. Y.—Gould v. McCarty, 11 N. Y. 
575; La Farge v. La Farge F. Ins. 
Co., 13 N. Y. Super. 680; 14 HowPr 
26; American Blue Stone Co. v. Cohn 
Cut Stone Co., 98 Misc. 439, 164 NYS 
506; Edison Electric Light Co. v. 
Tipless Lamp Co., 72 Misc, 116, 130 
NYS 1089;:Brown v. Georgi, 56 NYS 
ee {app dism 26 Mise. 128, 56 NYS 


on” .—Powell v. Coursey, 23 Pa. Dist. 

Eng. are Republic v. Roye, 1 
App. Cas. 139. 

59. Pollet v. Weed, 3 HowPr 
‘B; vide. 360; Wills v. Kane, 2 Grant 

‘a. 

[a] It does not authorize the 
court to compel defendant to make 
any admission of plantiff’s claim 
other than would be implied by his 
neglect to plead. Wills v. Kane, 2 
Grant (Pa.) 46. 

60. Powers v. Sumbler, 83 Kan. 1. 
110 P 97; Dorchester First Nat. Bank 
v. Smith, 36 Nebr. 199, 54 NW 154; 
Gould v. "McCarty, 11 N. ae 
erts v. Oppenheim, 26 Ch. 

ee U. S.—Hovey v. iliott, "167 

S. 409, 17. SCt 841, 42 L. ed. 215; 
Winisos v. McVeigh, 93 U. S. 277, 
23 L. ed. 914; McVeigh vy. U. S., 11 
Wall. 259, 20 L. ed... 80. 

Cal.—Meacham vy. = Valley Irr. 
Co., 145 Cal. 606, 79 P 281, 68 LRA 
600; Foley v. Foley, 120 Cal. 33, 52 
ee 122, 65 AmSR 1 

Colo. —Greig v. Ware, 25 Colo. 184, 


55 P1638.) 
Ill.— Walter Cabinet Co. v. Russell, 
. 160, 30 NE 446, 21 


250 I11. 

Gordon, 

LRA 387, 33. AmSR 294. 
Towa.—Peel v. Peel, 50 Towa 521. 

ar Va.—Trough. v. 


1185, 115 AmSR 940, 8 AnnCas -837. 

Eng.—Haldane v. Eckford, L. R. 
7 Haq. 425. 

[a] Striking out the defense on 
the ground of nonproduction of docu- 
ments is not authorized. Anderson v. 
Imperial Dev. Co., 20 Man. 275. 

62. Neafie vy. Miller, 37 Fla. 173, 
20 S 252; Branan vy. Nashville, etc., R. 
Co., 119 Ga. 738, 46 SE 882. But see 
Reed v. Stevenson, 12 Phila, (Pa.) 
536 (where it is said that a party 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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taken for process to compel its production.** 

[§ 145] b. Excuses. It is a sufficient excuse 
for the failure to obey an order for the production 
of books that the party states on oath that he has 
no such books in his possession, ‘or knowledge of 
where they are,®> and denies all control of the books 
or papers sought,®* provided he shows that he 
parted with possession if he ever had it before the 
order of court was made and that the books are 
not his property,®’ especially where the papers de- 
manded would naturally be in his possession.*® But 
he must swear positively that they are not in his 
possession or control, or state facts which with 
his denial of knowledge are the equivalent of a posi- 
tive assertion.®® The fact that the books are out 
of the state is no excuse.’ And it is not sufficient 
to state on oath that the books contain no entries 
relative to the matters in controversy,” or that the 
entries are false ones,’? or that the agent of the 
opposite party had free access to the books shortly 
before suit brought, when further examination was 
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denied.7* The objection of inability to produce 
cannot be raised on the hearing if not made in op- 
position to the order or on the hearing of the ap- 
peal from the order.’7* It is no excuse for failure 
to produce books in the possession of a party that 
he will be put to inconvenience to find them,*® or 
that they are wrongfully withheld by his agent or 
attorney where he has taken no steps to compel 
their production.’® It has been held that where the 
excuse is that the documents are privileged, the 
affidavit as to the grounds stated in support of the 
claim is conclusive,’ but an affidavit by the officer 
of a corporation that they are privileged may be 
impeached by the examination of any other exam- 
inable officer.*® And where the officer of a corpora- 
tion makes an affidavit that all of the documents 
ordered to be produced were privileged, but on eross- 
examination admits that some of them were not so 
priviieged, and makes another affidavit that the 
others were privileged, the first affidavit is admis- 
sible in contradiction of the second.”® 


* DISCOVERY IN AID OF EXECUTION.! 

DISCREDIT.? To refuse credence to;* not to ac- 
cept as true;* to disbelieve;> to distrust.® 

DISCREPANCY. The word is derived from a 
well known Latin verb, ‘‘discrepare,’’ signifying to 
differ in sound, to sound differently or discordantly, 
applicable originally to sounds in the physical 
world.? In process of time the word acquired a 


cannot by furnishing copies preclude 
his adversary from inspecting the 


verified denial in 
guage of the statute would be suifi- 


broader meaning and came to be applied to things 
generally that differed, did not agree, were not in 
harmony.’ Thence came the noun ‘‘discrepancy,’’ 
synonyms of which are ‘‘discord;’’® ‘‘discord- 
ance;’’1° ‘‘dissonance;’’ 11 ‘‘dissidence;’’ 12 ‘‘un- 
conformity ;’’ 1° ‘‘disagreement;’’ 14 ‘‘difference.’’ 15 
DISCRETIO EST DISCERNERE PER LEGEM 
QUID SIT JUSTUM.*¢ 
the precise lan- Ci eee 41 App. Div. 493, 58 NYS 


originals and compelling their pro- 
duction for that purpose). 
63. Northern Pac. R. Co. v. Keyes, 
91 Fed. 47. 
64. U. S.—Russell v. McClellan, 
ib Cas. No. 12,158, 3 Woodb. & M. 
Ala.—Russcell v. Bush, 71 S 397. 
N. Y.—Mcllhanney v. Magie, 13 NY 
CivProc 16. 
Pa.—Cottrell v. Warren, 18 Pa. 487. 
Man.—Muir v. Alexander, 15 Man. 


3. 

[a] Conclusiveness of affidavit.— 
(1) Where a party to an action has 
made an affidavit on production in 
pursuance of an order to produce, 
his denial in the affidavit that he 
has in his possession or power any 
document relating to the matters in 
question will be taken as conclusive 
against the opposite party, unless he 
can show from admissions or other- 
wise that there is a reasonable sus- 
picion that such affidavit is incorrect. 
Muir v. Alexander, 15 Man. 103. (2) 
A contentious affidavit cannot be used 
against an affidavit on production to 
show that it is not sufficient. Sav- 
age v. Canadian Pac. R. Co., 15 Man. 


oer Cowan v. Drummond, 7 Man. 
vo . 
65. Lamo v. Lippincott, 115 Mich. 


611, 73 NW 887. 

66. Watts v. Knevals, 56 N. Y. 
Super. 592, 3 NYS 548; Woods v. 
De Figaniere, 24 N. Y. Super. 681, 25 
HowPr 522; Hoyt v. American Exch. 
Bank, 8 N. Y. Super. 652, 8 HowPr 
89; Reich v. E. W. Bliss Bldg., 73 
Mise. 20, 130 NYS 827; Press Pub. Co. 
v. Associated Press, 27 Misc. 90, 58 
NYS 186, 29 NYCivProe 203 [mod 
on other grounds 41 App. Div. 493, 58 
NYS 708]; Bradstreet v. Bailey, 4 
AbbPr (N. Y.) 233; Happersett v. 
Eaton, 20 Pa. Dist. 501; Vulcan Iron 
Works v. Winnipeg Lodge, 18 Man. 


137. 

67. State v. Lucksinger, 79 Mo, A. 
289; Perrow v. Lindsay, 52 Hun 115, 
4 NYS 795, 16 NYCivProc 359. 

68. Hepburn v. Archer, 20’ Hun 
(N. Y.) 535, 536 (where the court 
said: “There may be cases where a 


cient; but such an affidavit will hard- 
ly do where the plaintiff sues upon 
a written instrument which should 
naturally be in his possession’). 
69. Peo. v. Newaygo Cir. Judge, 
41 Mich. 258, 49 NW 921; Sibley v. 
New York Times Pub. Co., 80 Hun 
561, 30 NYS 604; Fox v. Brega, 1 
Silv. Sup. 445, 5 NYS 908; Southart 
v. Dwight, 4 N. Y. Super. 672; Brown 
v. Georgi, 26 Misc. 128, 56 NYS 923. 
[a] An affidavit by defendant’s at- 
torney that the books are not in 
defendant’s custody is no defense to 
the motion, when the affidavit is 
based on information and belief and 
does not assign any good reason why 
defendant does not swear to the facts 


himself. Fox v. Brega, 1 Silv. Sup. 
445, 5 NYS 908. 
{b] Denial by agent.—It is not 


sufficient that the denial of the exist- 
ence of a paper is made by an agent, 
where it does not appear that he 
could have known of its existence or 
nonexistence. Peo. v. Newaygo Cir. 
Judge, 41 Mich. 258, 49 NW 921. 

{c] Evasive answer.—An affidavit 
is not sufficient if it is evasive in 
not showing how the party parted 
with possession. Union Trust Co. v. 
Driggs, 49 App. Div. 406, 63 NYS 

. yer v. Charlick, 10 AbbPr 

129. 

It is not sufiiclent to deny 
possession or control where the exist- 
ence of the books is not denied or 
the fact of the party’s want of pos- 
session is not accounted for. Union 
Trust Co. v. Driggs, 49 App. Div. 406, 
63 NYS 381; McCreery v. Ghormlecy, 
6 App. Div. 170, 39 NYS 1036; Sibley 
v. New York Times Pub. Co., 80 Hun 
561, 30 NYS 604; Brown v. Georgi, 
26 Misc. 128, 56 NYS 923. 

[e] Want of possession by cor- 
porate officer.—To entitle a corporate 
officer failing to produce books of a 
corporation to claim as an excuse 
lack of possession or control over the 
books, he must establish that fact 
as well as his good faith by affirma- 
tive proof. Press Pub. Co. v. Asso- 
ciated Press, 27 Mise. 90, 58 NYS 
186, 29 NYCivProc 203 [mod on other 
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70. Arizona Copper King vy. Rob- 
ert, 76 N. J. Eq. 251, 74 A 292, 


71. Elder v. Bogardus, 1 Edm. Sel. 
Cas. (N. Y.) 110. 
72. Central Nat. Bank v. White, 


37_N. Y. Super. 297, 


73. Williams Mower, etc., Co. v. 
Raynor, 38 Wis. 132. 
74 Press Pub. Co. v. Associated 


Press, 27 Misc. 90, 58 NYS 186, 29 
NYCivProc 203 [mod on other grounds 
41 App. Div. 4938, 58 NYS 708]. 
75. Holly Mfg. Co. v. Venner, 86 
se 42, 38 NYS 287, 2 NYAnnCas 
76. Outerbridge v. Oliphant, 9 Ont 
WR 596 


77. Stapley v. Canadian Pac. R. 
Co., 5 Alta. L. 341. . 
78. Bain v. Canadian Pac. R. Co., 


15 Man. 544. 

79. Savage v. Canadian Pac. R. 
Co., 16 Man. 381. 

2. See Executions [17 Cyc 1402 et 
seq]. 

2. See also Witnesses. [40° Cyc 
2555]. ‘ 

3. Webster D. [quot. Howard ‘v. 
State, 25 Tex. A. 686, 693, 8 SW 929]. 

4 Webster D. [quot Howard v. 
State, 25 Tex. A. 686, 693, 8 SW 929]. 

5. Webster D. [quot Howard y. 
State, 25 Tex. A. 686, 693, 8 SW 929]. 

6. Peo. v, Clark, 84 Cal. 573, 582, 
24 P 313 [cit Abbott L. D.; Anderson 
L. D.; Webster D.]. 

7 Smith v. Oneida County, 


Mise. 607, 611, 156 NYS _ 837. 

8. Smith v. Oneida County, 92 
Misc. 607, 611, 156 NYS. 837. i 

9. Smith v. Oneida County, 92 
Mise. 607, 611, 156 NYS _ 837. ea 

10. Smith v. Oneida County, 92 
Mise. 607, 611, 156 NYS 837. 

il. Smith v. Oneida County, 92 
Misc. 607, 611, 157 NYS 837. 

12. Smith v. Oneida County, 92 
Misc. 607, 611, 157 NYS 837. 

13. Smith v. Oneida County, 92 
Mise. 607, 611, 157 NYS 837. 

14. Smith v. Oneida County, 92 
Misc. 607, 611, 157 NYS 837. » 

15. Smith v. Oneida County, 92 
Misc. 607, 611, 157 NYS 837. ‘ 

16. A maxim meaning “Discretion 


(Discovery in Aid of Execution—Dismissal Agreed inclusive except the 


Spanish words and phrases). 


1134 [180.J.] 


DISCRETIO EST SCIRE PER ‘LEGEM QUID 


SIT JUSTUM.** 


DISCRETIO JUDICIS EST PER LEGES | ‘DIS- 


CERNERE.!8 
DISCRETION.?9 
word which has 


[6 dh] SA. 


meaning. the quality of being 


cumspection;?? exercise of caution;?? knowledge 
and prudence;?4 prudence;?> wise conduct and man- 
agement;?° wariness;?7 nice discernment, and judg- 
ment directed by cireumspection ;*°> a science or un- 
derstanding to discern between falsity and truth, 
between wrong and right, between shadow and sub- 
stance, between equity and colorable. glosses and 
pretences, and not to do according to the wills and 
private affections of persons;?® the power to dis: 
criminate and determine what, under existing: cir- 


is to ‘discern through law what is 
just.” Bouvier 'L.:D. [cit Broom Leg. 
Max. p 84 note]. 

[a] Applied or quoted in: Miller 
v. Wallace, 76 Ga. 479, 484, 2 AmSR 
48 [cit 4 Coke Inst. p 41]; Com. v. 
Anthes, 5 Gray (Mass.) 185, 204: [cit 


Coke Litt. p 227bJ;, Dooley v. Barker,, 


2 Mo. A. 325, 328; Cator vy. Collins, 
2 Mo:' A: 225, 232; ‘Matter of Watson, 
2 Dem. Surr. (N: Y.) 642, 645; State 
v. Driver,. 78 N. C. 423, 428; In re 
Kilgore, 14. WklyNC (Pa.) 466, 470; 
Harris, v. Harris, 31'Gratt...(57 Va.) 
13, 16 [cit 4 Coke Inst, p, 41]; Gough 
v. Howarde, 3 Bulstr. 121, 128, 81 
Reprint 104; Rex v. Peters, 1 Burr, 
568, 570, 97 Reprint 452; In re Pattul- 
lo, 31 Ont. 192, 194; Reg. v. Cameron, 
15 Ont. 115, 118. See also Reg. v. 
Darlington Free Grammar School, 6 
Q. B. 682, 700, 51 ECL 682, 115 Re- 
print: 257. 

17. A maxim meaning “Discretion 
consists in knowing what is just'in 
law.” Bouvier L. D. 

{a] Applied in: Le Roy v. New 
York, 4 Johns. Ch. (N: Y.) 352;° 356; 
Keighley’s Case, 10 Coke 139a, 140a, 
77 Reprint 1136. 

18. A maxim meaning “The dis- 
cretion of a judge is'a legal discre- 
tion.” In re Leonard, 15 F. Cas. No. 
8,255 (“In the exercise of that dis- 
cretion he is as much bound to fol- 
low settled rules as the chancellor 
is in equity to pursue the course 
established in equitable causes’’). 

19. “Age of discretion” see Age 
2 -C. J. pp 401,402 note 17. 

20. Lent v. Tillson, 72 Cal. 404, 
422,14 P71 [aff 140 U. S. 316, 11 
SCt 825, 35 L. ed. 419]. 

21. Webster D: [quot Arkansas 
Valley Town, ete., Co. v. Atchison, 
ete., R. Co., 49 Okl, 282, 151 P 1028, 
1031]; Peo. v. Pfanschmidt, 262 Ill. 
aaa 440, 104 NE 804, AnnCas1915A 


22. Webster D. [quot Arkansas 
Valley Town, etc., Co. v. Atchison, 
sorta Co., 49 Okl. 282, 151 P 1028, 


23. Peo. v. Pfanschmidt, 262 Ill. 
411, 440, 104 NE 804; Ann@as1915A 


24. Towle v. State, 3 Fla. 202, 214. 
25. Webster D. [quot Arkansas 
Valley Town, etc., Co. v. Atchison, 
ete., RL Co; 49 Okl. 282, 151 P 1028, 
1031]; Peo. v. Pfanschmidt, 262 Til. 
ft: 440, 104 NE 804, AnnCas1915A 
26. Webster D. 


gent ‘Arkansas 
etd Town, etc, 


Co. v. Atchison, 


esi Co.; 49 Okl. 282, 151 nas 1028, 
27. Webster D: [quot Drianwas 


Valley Town, etc., 
Hae Co., 49 Oki. 282, 151°P 1028, 

28. Towle v. State, 3 Fla. 202, 214. 

[a] Similar definitions. —(1) “Cau- 
tious discernment, especially’ as to 
matters of propriety and. self-con- 
trol.” Webster D. 


In ened! 
been’ made use’ of 
ous meanings,?? and hence’ variously defined as 


Co. v. Atchison, ' 
| 22 


| 658), °97-P: 791: 


[quot Arkansas 


DISCRETIO EST SCIRE, ETC—DISCRETION cb f 


cumstances, is right and proper;?°. the equitable 
decision of what is just and proper under the cir- 
cumstances ;*+ judgment ;°?. deliberate judgment;34 


soundness of judgment;** the act or the liberty of 


A 


in vari- 


discreet ;7*\ -cir- 


others.$7 


Valley ‘Town, etc., Co. v. Atchison, 
ete., R. Co., 49 Okl. 282, 292, 151 P 
1028]. (2) “That discernment which 
enables a person to judge critically 
of what is correct and proper, united 
with caution.” Towle v. State, 3 Fla, 
202, 214. (3) “The discernment of 
what is right and proper, as deliber- 
ate judgment.” Citizens’ St. R. Co. 


sa Heath, 29 Ind. A. 395, 62 NE 107,, 


2b. Rooke’s Case, 5 Coke _ 99b, 
100a, 77 Reprint 209 [quot Miller v. 
Wallace, 76 Ga. 479, 484, 2 AmSR 
48; In re Pattullo, 31 Ont. 192, 194]. 

fa] Standing alone and unsup- 
ported’ by circumstances, the term 
imports the exercise of judgment, 
wisdom, and skill, as contradistin- 
guished’ from unthinking folly, heady 
violence, and rash injustice. Pas- 
chall v. Passmore, 15 Pa. 295, 304. 

[b] Wren technically employed in 
legal instruments, its proper accepta- 
tion is inseparable from the idea of 
dispassionate conclusion, having: due 
regard to the rights and interests of 
aah Paschall v. Passmore, 15 Pa. 

30. vubin Mfg. ‘Co.’ Ss App., 25 Pa. 
Dist. 578, 579. 

31. Bouvier Li D. [quot.Peo. v. 
Pfanschmidt, 262 Ill. 411, 440, 104:NE 
804, AnnCas1915A 4171). 

32. McManus v. ‘Finan, 
283,. 287. 

[a] Instructions to jury.—The 
use of the word “discretion,” in‘an 
instruction authorizing a jury to ex~ 
ercise their discretion, was held. to 
be erroneous, as being calculated to 
convey the impression that the jury 
were’ not confined to the facts, but 
were at liberty to exercise a discre- 
tion independent of the evidence, the 
court saying that, if the word “judg- 
ment” had been substituted for ‘‘dis- 
cretion,’ the charge might have been 
unobjectionable. Seaboard Mfg. Co. 
v. Woodson, 98 ‘Ala. 378, 383, 11 S 
733. See ‘also Trial [38 Cye 1597 
note 6]. ‘ 

‘33. Citizens’ ‘St. R. Co. v.' Heath, 
29 Ind. A. 395, 62 NE = 107," 111; 
Stewart v. Stewart, 28 Ind: A. 378, 
62 NE_ 1023, 1025. 

Byes McManus v. Finan, 4 Towa 283, 


35. Standard D. [quot Lamb v 
Phipps, 22 Philippine 456, 488]. 
. 86. Webster D. [quot The Styria 
v. Morgan, 186 U. S. 1, 9, 22 SCt 731, 
46 L. ed. 1027; Peo. v. New York City 
Super. Ct., 10 Wend. (N. Y.) 285, 291]. 

{a] Similar definitions. 
“Freedom. to act according to one’s 
judgment.” Webster Int.:°D. [quot 
Jacobs v.' Beyer, 141 App. Div. 49, 
51, 125 NYS 597; Lamb v. Phipps, 
Philippine 456, 489; 11 CentLJ 
p 505]; State v. Foren, 78 Kan: 654, 
(2) “Unrestrained ex- 
ercise of choice or will.” Webster 
Int. D. [quot Jacobs v. Beyer, supra; 
Lamb v. Phipps, supra]; Peo. v. Mc- 
Allister, 10 Utah 357, 370, 37.P 578. 


4 Iowa 


ae Cl 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


deciding according to the principles of justice and 
one’s ideas of what is right’and proper under the 
circumstances, without willfulness or favor ;*°, the 
liberty or power of acting’ without other control than 
one’s own judgment.*® 

[§ 2], B. Officials and’ Fidnciaries. When ap- 
plied to public functionaries, the term refers to the 
power or right, 
acting officially in certain circumstances according 
to the dictates of their own judgment and conscience, 
uneontrolled. by the judgment’ or conscience of 
The lawful exercise of discretion involves 
a fair consideration of all peculiar features of 
the particular question to the disposition of which 


conferred upon them by law, of 


(3) “Unrestrained exercise of will.’ 
eheoakat D. [quot 11 CentLJ p 


tb Applied to juries—In® con- 
struing the term as used in a statute 
providing that the punishment for 


‘murder in’ the. first degree shall° be 


death or imprisonment, 


“at. the. dis- 
cretion of the jury,” 


the ¢ourt said: 


“The words of the statute, at their 


discretion, are peculiarly significant 
and expressive of the freedom in the 
exercise of judgment, of ‘the liberty 
of action and decision entrusted, and 
exclusively entrusted, to the jury. 
The discretion they are to exercise, 
and exercise in obedience to their 
own consciences only, is the choice 
or election between the alternative 
punishments. The discretion is legal, 
in the sense that it is derived from 
and conferred by law. But it is not 
of the nature of judicial discretion, 
which is said to be controlled by 
fixed legal principles. If such shad 
been the discretion the law-makers 
contemplated, it is but a just pre- 
sumption that judges, not juries, 
would have been clothed with it.” 
Brown v. State, 109 Ala. -70, 83, 20 
S 103. See generally Criminal Law 


§ 2602. 

387. Black L. D. [quot Lamb v. 
Phipps, 22 Philippine 456; 489 (cit 
Cyc)]; Rio Grande County v. Lewis, 
28 Colo. 378, 379, 65.P 51 [eit Mur- 
ray ‘v. Buell, 74 Wis. 14, 18, 41 NW 
1010; Bouvier L. D.]; State.v. Hultz, 
106 Mo. 41, 51, 16 SW 940; Oneida 
Cc, Pl. v. Peo: 18 Wend: (NN: Y.) 79, 
99 [quot Farrelly v. Cole, 60 Kan. 
356, 372, 56 P 492,.44 LRA 464; 
Platt v. Munroe, 34 Barb... (N. Y.) 
291, 293;,Conway v. Minnesota Mut. 
L. Ins. Co., 62 Wash. 49, 112 P 1106, 
1107, 40 LRANS 148]. To same effect 
Campbell v. Upton, 113 Mass. 67, .70; 
Mefford v. Sell; 3 Nebr. (Unoff.) 566, 
92 NW 148, 150; State v. Sweeten, 83 
N. J. L. 364, 85 A 309, 310; Holcomb 
v. Holcomb, 11 N. J. Eq. 281, 290; 
Chambers v. Tulane, 9 N. J. Eq. 146, 
156; In re Wilkin, 183. N. Y.°104,.75 
NE 1105, 1107; Jacobs .v. Beyer, 141 
App. Div. 49,-125 NYS 597, 600; Pic- 
ton v. Cass County, 13 N. D. 242,.100 
NW  711,:.713, 3 AnnCas 345; Nicklaus 
v. Goodspeed, 56 Or. 184, 108 P 135, 
186; Stephens v. Jones, 24'S. D. 97, 
123 NW 705, 708; Taylor v. Robert- 
son, 16 Utah’ 330, 52 P 1, 3; Peo. v. 
McAllister,;: 10 Utah 357, 370, 37 P 
578, 581; Perry v. Salt Lake City, 
7 Utah 148, 25 P' 739, 998, 1000, 11 
LRA 446; Giffin v. King County, 50 
Wash. 327, 97 P 230, 231; Norton ‘v. 
Kearney, 10 Wis. 443, 450. 

fa] Ex e of public functions. 
—‘Discretion, when vested in an offi- 
cer, however, does not mean absolute 
or arbitrary power.: The discretion 
must be exercised’ in. a reasonable 
manner, and not maliciously, wan- 
tonly, and arbitrarily to the wrong 
and injury of another, This is held 
to be ‘the. rule applicable to public 


DISCRETION 


it is to be applied;** it excludes :not only the play 
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law,*” but which must be exercised in order justly 


of faney or ecaprice, but also servile adherence: to | ‘to vindicate substantive rights, properly frame is- 


a hard and fast general rule,*® and is confined within 
those limits within which an honest man, competent 
to discharge the duties of his office, ought to con- 
fine himself.*#° yest 


Review. When anything ‘is left to a person to be 


done according to his discretion, the law intends — 


it to be done with sound discretion and according to 
law; and. the court has power to redress things 
that are otherwise done, notwithstanding they are 
left to the diseretion of those who do them,*! al- 
though it has been said that it perverts and de- 
stroys the’ meaning of the word. to hold that exer- 
cise of discretion: may be reviewed or controlled by 
some person or tribunal other than the person or 
tribunal on whom it is conferred.*? 
~ (§ 3] ©. Judicial Discretion.**® In a _ broad 
sense, the option which a-judge may exercise either 
to'do or not to do that which is proposed to him 
that he shall do;#* choosing between the doing and 
not doing of a thing, the doing of which cannot be 
demanded as,an absolute right of the party asking 
it to be done;*> the exercise of the right legally to 
determine between two or more courses of action.*® 
‘Usual and ordinary sense. In every court of gen- 
eral jurisdiction there resides authority which is 
not strictly defined or limited by fixed rules of 


officers, who are bound to exercise | Dist. 578, 579. 
their deliberate judgment in-the dis- 39. 
charge of their official duties, and is] Dist. 578, 579. 
applicable to all inferior magistrates [a] 


Lubin Mfg. 


“Do as you like.’—In con- 


sues, and duly conduct trials.‘ This authority may 
be said, in a general way, to be the power of the 
judge to rule and decide as his best judgment and 
sound discretion dictate; and the term ‘‘ judicial 
discretion’’ or ‘‘discretion of the court’’ is usually 
employed as designating the power mentioned.*® 
There are different kinds of discretion that may be 
exercised by the trial court;°® there is a discretion 
in the right to decide as the court pleases,®! or in 
the decision of what is just. and proper under the 
circumstances,°? or according to the judgment of the 
court ;°? but in all cases courts must exercise a dis- 
eretion in the sense of being discreet, circumspect, 
and prudent, and exercising cautious judgment.>4 
No court can properly and judicially try an issue of 
fact without the exercise of that wisdom and judg- 
ment which in that particular case would be desig- 
nated as ‘‘diseretion,’’*°> nevertheless, by many au- 
thorities, the word is properly: enough used to ex- 
press that judicial judgment in discriminating as to 
weight and cogency between different witnesses and 
between conflicting evidentiary documents and eir- 
cumstances which must be exercised in reaching any 
conclusion of fact from evidence,*® implying the lib- 
erty to act as a judge should act, applying the rules 
and analogies of the law to the facts found after 
et: Alden y. Hinton, 6 D. C. 217, 


Co.’s App., 25 Pa. : 
Pibwe Alden v. Hinton, 6 D. C. 217, 


and others called to the performance 
of functions in their nature and char- 
acter quasi judicial,. while acting 
within their jurisdiction and _ the 
legal scope of their powers as fixed 
by law.” . Taylor v. Robertson, 16 
Utah 330, 336, 52 P16..:7 +» ’ 

[b]. “Ministerial. act” distin- 
guished.—(1) “A -purely ministerial 
act, in contradistinction.to a discre- 
tional act, is one which an officer 
or tribunal performs in a given state 
of facts, in a prescribed manner, in 
obedience to the mandate of legal 
authority, without regard to or the 
exercise of his own’ judgment upon 
the propriety or impropriety of the 
act. done. , . A ministerial act 
is one as to which nothing is left 
to the discretion of the person who 
must perform. It is a simple, defin- 
ite duty arising under conditions ad- 
mitted or proved to exist and im- 
posed by law.:..... It is a precise 
act accurately marked out, enjoined 
upon particular officers for a par- 
ticular purpose. . If the law 
imposes a duty upon a public officer 
and gives him: the. right to decide 
how or when the duty shall be per- 
formed, the duty is discretionary and 
not ministerial. The duty is minis- 
terial only when the discharge of 
the same requires neither the ex- 
ercise of official discretion nor judg- 
ment.” Lamb v. Phipps, 22 Philip- 
pine. 456, 489. (2) “Ministerial du- 
ties, resting on an. executive officer 
have been enforced by the courts. 
Ministerial acts do not flow from 
the exercise of discretion, but involve 
a simple, definite duty imposed by 
law.” Farrelly v. Cole, 60 Kan.,, 356, 
372, 56 P 492, 44 LRA 464. (3) Where 
an officer’s duty necessarily requires 
éxamination of evidence in the de- 
cision of questions of law and fact, 
the duty is not ministerial, but. ju- 
dicial or “discretionary.” An act, 
however, is none the less ministerial 
because the person performing it may 
have to satisfy himself that a state 
of facts exists under which it is his 
right and duty to perform ‘the act, 
although in doing so he must to 
some,extent construe the statute by 
which the: duty is imposed. Stephens 
v.Jones, 24 S. D. 97, 123 NW 705, 708. 

B88. Lubin Mfg. Co.’s App., 25 Pa. 

. - 
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struing the term as used in a will 
providing that  testator’s personal 
representatives might sell and con- 
vert the property at their ‘discre- 
tion,’ the court said: ‘Now in the 
course of this discussion the word 
‘discretion’ has been very frequently 
used, and upon it the argument on 
both sides has a great deal turned. 
What does it mean? In honest plain 
language it means ‘Do as you like.’ 
A discretion which is to be actively 
exercised must be exercised honestly 
and intelligently, but the discretion 
which a man chooses to exercise by 
remaining supine is a duty, if it is 
a duty, of imperfect obligation. If 
no shadow of suspicion can be 
brought against him, if no culpable 
negligence can be alleged against 
him, what liability does a man in 
whom the discretion is vested incur 
by doing nothing? Attention should 
be paid to the meaning of the word, 
and the effect of it in the various 
cases in which its operation is called 
in question; but when all-is said and 
done, there is one certain distinct 
guide by which my decision must be 
regulated, and that is the will of the 
testator.” In re Norrington, 13 Ch. 
D: 654, 659. : 

40. Wilson v. Rastall, 4 T. R. 753, 
757, 100 Reprint 1283. 

41. I Lilly Abr. p 477 [quot Peo. 
v. Gage, 188 Mich. 635, 155 NW 464; 
467; Peo. v. New York City Super. 
Ct., 10 Wend. (N. Y.) 285, 291]. 

42. Farrelly v. Cole, 60 Kan. 356, 
372, 56 P 492, 44 LRA 464. 

[a] Not subject to review. — 
“Where discretion is vested in 
a nonjudicial body, such as trustees 
or officers of a corporation, or other 
publie functionaries, its exercise does 
not call for the application of any 
fixed rules or principles of law, and 
its meaning cannot be so limited nor 
restricted, since to, do so would be 


‘to take such a discretion away from 


the body upon which it is conferred 
and bestow it upon some other body, 
and so on ad infinitum, so long as 
the right of appeal or review ex- 
isted.” Conway v. Minnesota Mut. 
L. Ins. Co., 62:Wash: 49, 51, 112 P 
1106, 40 LRANS 148. 
43. “Abuse of discretion” 

Abuse of Discretion 1 C, J, p 372, 


see 


46. Rome Scale Mfg. Co. v. Har- 
vey, :15 Ga. A. 381, 388, 83 SE 434, 

47. Alexander v. Smith, 20 Tex. 
Civ. A. 304, 305, 49 SW 916. To same 
effect Palliser v. Home Tel. Co., 170 
Ala. 341, 54 S 499, 500; Oneida GC, 
Pl. v. Peo., 18 Wend. (N. Y.) 79, 99 
[quot Platt v. Munroe, 34 Barb. 
(N. -Y.) 291, 293]. 

“That ‘discretion which is not, and 
cannot be, governed by any fixed 
principles or rules.” Rowley v. Van 
pee ney cen: 16 Wend. (N. Y.) 369, 


48. Alexander v. Smith, 20 Tex. 
Civ. A. 304, 305, 49 SW 916. 

49. Alexander v. Smith, 20 Tex. 
Civ. A; 304,' 305, 49 SW 916: | To 
same effect Heyward. v. Bradley, 179 
Fed: 325, 330, 102 CCA 509; Shilling 
v. ‘Reagan, 19 Mont. 508, 48 P 1109, 
1110; Fairfield v. Giffee, 73 Oh. St. 
183, 76 NE .865, 867. 

[a], As an appeal ex gratia.—‘‘The 
proposition for the exercise’ of ju- 
dicial’ discretion is always based 
upon a given state of facts and ad- 
dresses itself to the favor of the 
judge. It is not based upon the right 
of the party seeking to have the 
thing done founded in the law ap- 
plicable to the facts involved, but is 


always an appeal ex gratia.’’ Alden 
v.. Hinton, 6 <D:?. C.+217, 223. 
50. Murray v. Buell, 74 Wis. 14, 


18, 41 NW 1010 [quot Nash v. Fries, 
129 Wis. 120, 123, 108 NW 210]. 

51. Murray v. Buell, 74 Wis. 14, 
18, 41 NW 1010. 

52. Murray v. Buell, 74 Wis. 14, 
18, 41 NW 1010. 

53. Murray v. Buell, 74 Wis. 14, 
18, 41 NW 1010. 

54. Murray v. Buell, 74 Wis. 14, 
18, 41 NW 1010 [quot Nash v. Fries, 
129 Wis. 120, 123; 108 NW 210]. To 
same effect Peo. v. Knutte, 111 Cal. 
453, 44 P 166 [quot U. S. v. Meldrum, 
146 Fed. 390, 392]; Union v. Hampton, 
83S. C. 46, 64 SE 1017, 1018; Alex- 
ander’ v. Smith, 20 Tex. Civ. A. 304, 


49 SW_ 916. 

55. Nash v. Fries, 129 Wis. 120, 
123, 108 NW 210. 

56. Nash v. Fries, 129 Wis. 120, 
123, 108 NW 210: 

[a] “The name of the decision of 


certain questions of fact by the 
court.’’ Darling v. Westmoreland, 62 
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weighing and examining the evidence—to act upon 
fair judicial consideration, and not arbitrarily.°” 
However incapable of exact definition, it is clearly 
recognized that discretion is not absolutely without 
elements, conditions, or limitations.*® 
implies the absence of a hard and fast rule,®® yet it 
should not be another word for ‘‘arbitrary will,’’ 
‘inconsiderate action,’’ ® or ‘‘unstable caprice;’’ ° 
nor should it be, as Lord:Coke pronounced it, a 
crooked cord,®? but rather, as Lord Mansfield de- 
fined it, exercising the best of judgment upon the 


It is 


N. H. 401, 408, 18 AmR 55 [quot 
U. S. v. Meldrum, 146 Fed. 390, 391; 
Nawn v. Boston, etc., R. Co., 77 N. H. 
299, 301, 91 A 181; Jaques v. Chandler, 
713 N. H. 376, 382, 62 A 713; Colburn 
vy. Groton, 66 N. H. 151, 158, 28 A 
95, 22 LRA 768]. 

78 Kan. 654, 


57. State v. Foren, 
658, 97 P 791. 

[a] It has heen defined also as: 
(1) “That part of the judicial func- 
tion which decides questions arising 
in the trial of a cause, according to 
the particular circumstances of each 
case, and as to which the judgment 
of the court is not controlled by 


oceasion that calls for it.®* 


fixed rules of law.” Bouvier L. D. 
{quot Van Dyke v. Van Dyke, 120 
Ga. 984, 986, 48 SE 380; Taylor v. 


State, 1 Ga. A. 539, 57 SE 1049; Lamb 
v. Phipps, 22 Philippine 456, 489], 
(2) “The exercise of final judgment 
by the court in the decision of such 
questions of fact as, from the na- 
ture and the circumstances of the 
case, come peculiarly within the 
province of the presiding judge to 
determine, without the intervention 
and to the exclusion of the functions 
of a jury.” Bundy v. Hyde, 50 N. H. 
116, 120 [quot U. S. v. Meldrum, 146 
Fed. 390, 391]. To same effect Darl- 
ing v. Westmoreland, 52 N. H. 401, 
408, 13 AmR 55. 

58. Marsh v. Griffin, 123 N. C. 660, 
668, 31 SE 840; Alexander v. Smith, 
20 Tex. Civ. A. 304, 305, 49 SW 916. 

59. The Styria v. Morgan, 186 
U.S. 1, 9, 22 SCt 731,46 L. ed, 1027; 
Norris v. Clinkscales, 47 S. C. 488, 
498, 25 SE 797. 

[a] Discretion ends where a clear 
and well defined rule, not depending 
upon circumstances, is adopted. The 
Sylvia vs: Morgan, 186-U. S, 1, 9, 22 
SCt 731; .46 L.: ed. 1027; State v. 
Hultz,.106 Mo, 41, 51, 16 SW 940; 
Platt v. Munroe, 34 Barb. (N. Y.) 


291, 293;° Norris v. Clinkscales, 47 
S. C. 488, 498, 25 SE 797. 
60. The Styria v. Morgan, 186 


U.S. 1,9, 22 SCt 781, 46 L. ed. 1027; 
Norris v. Clinkscales, 47 S. C, 488, 
498, 25 SE 797. 

“Tt is a legal discretion founded 
upon conditions which call for ju- 
dicial action as distinguished from 
mere individual or personal view or 
desire.” Matter of Bank Superintend- 
ent, 207 N. Y: 11, 15, 100 ‘NH 428 
[quot Peo, v. Craig, 79 Misc. 98, 140 
NYS 652]. : 

61. Norris v. Clinkscales, 47 S. C. 
488, 498, 25 SE 797. To same effect 
State. v. Lafayette County Ct., 41 
Mo. 221, 226. 

“The .writer of this opinion has 
known a popular judicial officer grow 
quite angry with a suitor in his court, 
and threaten him with imprisonment, 
for no ostensible reason, save the 
fact, that he wore an overcoat made 
of: wolfskins. Moreover, it cannot 
safely be denied, that mere judicial 
discretion is sometimes very much 
interfered with by prejudice, which 
may be tial Pipe and controlled by 
the merest trifles—such as the tooth- 
ache, the rheumatism, the gout, or a 
fit of indigestion, or even through 
the very means by which indigestion 
is frequently sought to be avoided.” 
Ex p. Chase, 43 Ala, 303, 310. 


DISCRETION 


The term 


the capacity of 


and purest of English judges, said: 
“The discretion of a judge is the law 
of tyrants; it is always unknown; it 
is different in different men; it is 
casual and depends upon constitu- 
tion and passion. In the best it is 
often, at times, capricious; in the 
worst it is every vice, folly and mad- 
ness, to which human nature is lia- 
ble.” Bouvier L. D. [quot Ex p. 
Chase, supra]; State v. Cummings, 
86 Mo. 263, 278, 

62. Norris v. Clinkscales,. 47 S.C. 
488, 498, 25 SE 797. 

“Apility to discern by the right 
line of law and not by the crooked 
cord of private opinion, which the 
vulgar call discretion.” Coke Litt. 
p 227b [quot Beach v. Stanstead Tp., 
8 Que. Super, 178, 188]. 

63. Rex v. Young, 1 Burr. 556, 560, 
97 Reprint 447 [quot Tompkins v. 
Sands, 8 Wend, (N. Y.) 462, 467, 24 
AmD 46; Norris v. Clinkscales, 47 
S. C. 488, 498, 25 SE 797]. 

“Tt must and should be performed 
in every case with such conscientious 
intelligence as belongs to the judge, 
and that is the best that can be done 
in any case where he is called upon 
to discharge that duty.” Wright v. 
Southern Exp. Co., 80 Fed. 85, 93 
favor U. S. v. Meldrum, 146 Fed. 390, 


fa] Similar definitions. — (1) “A 
decision of what is just and proper 
in the circumstances.” Bouvier L. D. 
{quot The Styria v. Morgan, 186 U. 8. 
1, 9, 22 SCt 731, 46 L. ed. 1027; Mur- 
ray v. Buell, 74 Wis. 14, 18, 41 NW 
1010]. (2) “[{The] reasonable exer- 
cise of discretion must be considered 
and determined in the light of the 
facts in each particular case.” The 
Styria v. Morgan, supra. 

64. Scott v. Marley, 124 Tenn. 888, 
137 SW 492, 493. To same effect 
Moon v. Crowder, 72 Ala. 79, 89; 
Ivory v. Murphy, 36 Mo. 534, 542 
[quot Kirkpatrick v. Pease, 202 Mo. 
471, 494, 101 SW 651}; Thorn v. 
Sweeney, 12 Nev. 251, 260; Campbell 
v. Seaman, 63 N, Y. 568, 569, 20 AmR 
567; Alexander Smith, etc., Carpet 
Co. v. Ball, 137 App, Div. 100, 122 
NYS 187, 189; Linn County v. Mor- 
ris, 40 Or, 415, 67 P 2956, 297; Thomp- 
son V. Connell, 31 Or. 231, 48 P 467, 
468, 65 AmSR 818; Norris v. Clink- 
scales, 47 S, C. 488, 498, 25 SE 797, 
801. 

[a] In thig sense the term has 
been defined as: (1) “A liberty or 
privilege allowed to a judge, within 
the confines of right and justice, but 
independent of narrow’ and unbend- 
ing rules of positive law, to decide 
and act ‘in accordance with what is 
fair, equitable and wholesome, as de- 
termined upon the peculiar circum- 
stances of the case, and as discerned 
by his personal wisdom and experi- 
ence, guided by the spirit, principles, 
and analogies of the law.” Black 
L. D. [auot Gaar v. Nelson, 166 Mo, 
A. 51, 65, 148 SW 417]. (2) “The 
liberty to act as a judge should act, 
applying the rules and analogies of 
the law to the facts found after 
weighing and examining the evi- 
dence—to act upon fair judicial con- 
sideration, and not arbitrarily.” State 
v. Foren, 78 Kan, 654, 658, 97 P 


Lord, Camden, one of the greatest | 791, 


the individual judge presiding over a particular 
court to perceive and apply to the facts of each case 
in judgment the law of the land, so that in each 
case the rights of the parties under the facts of 
the case may be declared and enforced according 
to the law of the land.®** 
frequently as a legal discretion,®® and not a’ per- 
sonal discretion ;°" a legal discretion to be exercised 
in conformity with the spirit of the law, and in a 
manner to subserve and not defeat the ends of sub- 
stantial justice;®’ a sound legal diseretion,®® and 
not an unlimited license to act irrespective of re- 


It has been referred to 


[b] Two senses contrasted.—(1) 
“There are two different kinds of dis- 
cretion that may be exercised by the 
presiding Judge—one of which is ap- 
pealable, the other not.” Norris y. 
Clinkscales, 47 S. C, 488, 498, 25 
SE 797, See also ‘Appeal and Error 
§§ 2818-2821. (2) “If by ‘discretion’ 
is here meant that the judge must 
be discreet, and must act with dis- 
cretion, and discriminate, and take 
into consideration and give weight 
to each circumstance in the case, in 
accordance with its actual value in 
a court of equity, then I say that 
that is just what he must do in every 
case that comes under his considera- 
tion—no more and no less. But 
if the word ‘discretion’ ‘in this con- 
nection is used in its secondary sense, 
and by it is meant that the chan- 
cellor has the liberty and power of 
acting, in finally settling property 
rights, at his discretion, without the 
restraint of the legal and equitable 
rules governing those rights, then I 
deny such power, It seems to me 
that the true scope of the exércise 
of this latter sort of discretion in the 
judicial field’ is found in those mat- 
ters which affect procedure merely, 
and not the ultimate right.” Hen- 
nessy v, GCarmony, 50 N. J. Eq. 616, 
625, 25 A 374, 

65. Osborn vy. U, S.' Bank, 9 Wheat. 
(U. S,) 788, 866, 6 L. ed. 204 [quot 
State v, Cunningham, 88 Wis. 90, 137, 
53 NW 36, 86 AmSR 27, 17 LRA 145]; 
Rothrock v. Carr, 55 Ind. 834, 885 
{eit Scott v. Laporte, 162 Ind, . 34, 
68 NE 278, 281, 69 NE 675]; Com. y. 
Anthes, 5 Gray (Mass.) 185, 200 [el 
Coke Litt, i 227b]; State v, Wood, 2! 
N. J. L. 560, 564; Peo. v. New York 
City Super. Ct., 5 Wend. (N. Y. 


114, 
126; Vickers v, Fe a Carey Co,, 49 
Okl, 281, 151 P 10238, 1028, LRA1916C 


1155 [quot St, Paul F, & M. Ins, Cn. 
v. Peck, (Okl.) 158 P 595, 5961; Nor- 
ton v. Kearney, 10 Wis. 443, 460, 

[a] “Legal discretion” compared. 
—Where a statute authorized county 
boards to make allowances for public 
purposes “at their discretion,” the 
court said; “The words to ‘make 
allowances at their discretion’ 4 fe 
mean to make allowances according 
to law, at their discretion. They do 
not mean an arbitrary, uncontrolled, 
unlimited discretion, contrary to law, 
or without authority of law; for 
where there is no law there is no 
act to do, and, therefore, no disecre+ 
tion to be exercised, They mean a 
legal discretion, not a personal dis- 
eretion; for to allow, the board a 
personal discretion would give them 
the power to make law.” Rothrock 
v. Carr, 55 Ind, 834, 385 [quot Scott 
v. Laporte, 162 Ind. 34, 68 NE 278, 
281, 69 NI 675). 

66. Rothrock v, Carr, 56 Ind, 334, 
385 [cit Seott v. Laporte, 162 Ind. 
34, 68 NI 278, 281. 69 NM 676). 

67. Griffin v. State, 12 Ga, A, 616, 
77 SH 1080, 1083; Fretland v, Can- 
trall, 78 Or. 4389, 163 P 479, ; 
Thompson v, Connell, $1 Or. 231, 48 
P 468, 66 AmSR 818 iguee Hanthorn 
v. Oliver, 32 Or. 567, 61 P 440, 441, 
67 AmSR 5618), 

68. State v. Lafayette County Ct., 
41 Mo,. 221, 226; Stevens v. Trafton, 
36 Mont, 520, 98 P 810, 813, 


Bor later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number. 


straint ;°® sound judicial diseretion;’° sound discre- 
tion guided by fixed legal principles;71 sound dis- 
cretion guided by law;’? sound judgment, to be ex- 
ercised according to the rules of law;7* a discretion 
to be guided by the spirit, principles, and analogies 
of the law;** an impartial discretion, guided and 
controlled in its exercise by fixed legal principles ;7> 
a discretion guided by law, based upon sound judg- 


ment, and inspired by the desire 


tice, which must not be arbitrary or capricious;7° 
an exercise of authority in the mode of proceeding 
for the enforcement of rights or the redress of 
wrongs, sucd as is reasonably designed to promote 


69. State v. Cook, (Mo. A.) 187 
Sw 1122, 1123. 

70. Shilling v. R agan, 19 Mont. 
508, 512, 48 P 1109; Ex p. Jerman, 57 
Or. 3887, 399, 112 P 416 [quot Cyc] 
(per King, J.). y 4 

71. Norris v. Clinkscales, 47 S. C. 
488, 498, 25 SE 797. 

72. Jacob L, D. [quct Peo. v. New 
York City Super. :Ct., 10 Wend. 
(N. Y.) 285, 291; Schlaudecker v. 
Marshall, 72 Pa. 200, 206]; Peo. v. 
Pfanschmidt, 262 Ill. 411, 440, 104 
NE 804, AnnCas1915A 1171; Haupt v. 
Independent Tel. Messenger Co., 25 
Mont. 122, 129, 63 P 1033; Hensley 
v. McDowell Furniture Co., 164 N. C. 
148, 150, 80 SE 154; Rex v. Wilkes, 
4 Burr. 2527, 2539, 98 Reprint 327 
[quot Miller v. Wallace, 76 Ga. 479, 
484, 2 AmSR 48; Tingley v. Dolby, 
13 Nebr. 371, 374, 14 NW 146; Sea 
Isle City Impr. Co. v. Sea Isle City 
Tax Assessors, 61 N. J. L. 476, 477, 
39 A 1063; Platt v. Munroe, 34 Barb. 
(N. Y.) 291, 293; Matter of Watson, 2 
Dem. Surr. (N. Y.) 642, 645; Marsh v. 
Griffin, 123 N. C. 660, 668, 31 SE 840; 
Ex p. Mackey, 15 S. C. 322, 328; Har- 
ris v. Harris, 31 Gratt. (72 Va.) 13, 
16; Sharp v. Greene, 22 Wash. 677, 
688, 62 P 147; In re Pattullo, 31 Ont. 
192, 194]. 

“It must be governed by rule, not 
by humor; it must not be arbitrary, 
vague, and fanciful, but legal and 
regular.” Hensley v. McDowell Fur- 
niture Co., 164 N. C. 148, 150, 80 SH 
154; Rex v. Wilkes, supra [quot Mil- 
ler v. Wallace, supra; Platt v. Mun- 
roe, supra; Marsh v. Griffin, supra]. 

73. Lent v. Tillson, 72 Cal. 404, 
422, 14 P 71. 

{a] Marshall, C. J., said: “Courts 
are mere instruments of the law, and 
can will nothing. When they are 
said to exercise a discretion, it is a 
mere legal discretion, a discretion to 
be exercised in discerning the course 
prescribed by law; and, when that is 
discerned, it is the duty of the court 
to follow it. Judicial power is never 
exercised for the purpose of giving 
effect to the will of the judge; al- 
ways for the purpose of giving effect 
to the will of the Legislature, or, in 
other words, to the will of the law.” 
Osborn v. U. §S. Bank, 9 Wheat. 
(U. S.) 738, 866, 6 L. ed. 204 [quot 
Ex p. Chase, 43 Ala. 303, 310]. 

[b] “Law” distinguished. — “Law 
(says Blackstone) is matter of in- 
junction. Its language is, ‘thou shalt, 
or shalt not do it.’ Of its reason- 
ableness or unreasonableness' the 
court is not to judge. It leaves 
nothing to discretion. A judgment 
in law is hot the judgment of the 
court, but the sentence of the law 
pronounced by the court. If the 
court below were bound to grant the 
writ of certiorari in the present case; 
if the law required that it should be 
done, and there was error in law in 
not doing it, clearly there was no 
room for the exercise of discretion. 
The writ, then, was of right, not of 
grace. Discretion, on the other hand, 
implies that in the absence of posi- 
tive law or fixed rule the judge is 
to decide by his view of expediency 
or of the demands of equity and jus- 
tice.” State v. Wood, 23 N. J. 


560, 564, 
74. Coos Bay Nav. Co. v. Endi- 
\ 


- 


DISCRETION 


to promote jus- 


cott, 34 Or. 578, 576, 57 P 61; Powell 
v. Dayton, etc., R. Co., 14 Or. 22, 23, 
12 P 83; Halliburton vy. Martin, 28 
Tex. Civ: A. 127, 133, 66 SW 675. 

{a] Similar definitions.— (1) “A 
discretion governed by solid and 
settled rules and principles.” Kirk- 
patrick v. Pease, 202 Mo. 471, 493, 
494, 101 SW 651 [quot dis. op. Aiple- 
Hemmelmann Real Hst. Co. v. Spel- 
brink, 211 Mo. 671, 722, 111 SW 480, 
14 AnnCas 652]. (2) “A discretion 
regulated by sound principle and just 
reason.” State v. Wood, 23 N. J..L. 
560, 564. (3) “A . discretion 
aed that is regulated and governed 
by well-known and established prin- 
ciples of law.” Detroit Tug, etc., Co. 
v. Wayne Cir. Judge, 75 Mich. 360, 
382, 42 NW 968. (4) “A discretion 
that is sound and guided by fixed 
principles of law.” Conway v. Min- 
nesota Mut. L. Ins. Co., 62 Wash. 49, 
51, 112 P 1106, 40 LRANS 148. (5) “A 
discretion to be exercised in discern- 
ing the course prescribed by the law, 
according to principles ascertained by 
adjudged cases.” Vickers v. Philip 
Carey Co., 49 Okl. 281, 248, 151 P 
1023, LRA1916C 1155 [quot St. Paul, 
KF. & M. Ins. Co. v. Peck, (Okl.) 158 
P 595, 596]; State v. Cunningham, 83 
Wis. 90, 137, 53 NW 35, 35 AmSR 
27, 17 LRA 145. To same _ effect 
Nashville Grain Exch. v. U. S., 191 
Fed. 37, 39; State v. Lafayette Coun- 
ty’ Ct, 4¥° Mo? 221,°°225"'Haupt | v. 
Independent Tel. Messenger Co., 25 
Mont. 122, 63 P 1033, 1035; Sea Isle 
City Impr. Co. v. Sea Isle City Tax 
Assessors, 61 N. J. L. 476, 39 A 10638, 
1064; Jarrett v. High Point Trunk, 
ete., Co., 142 N. C. 466, 55 SE 338, 
339; Lovinier v. Pearce, 70 N. C. 167, 
171; Ex p.' Mackey,'15'S. C. 322,328; 
Harris v. Harris, 31 Gratt. (72 Va.) 
13, 16; Sharp v. Greene, 22 Wash. 
677, 62 P 147, 150; Lee v. Bude, etc., 
R. Co., L. R. 6 C. P. 576, 580 [quot 
Beach v. Stanstead Tp., 8 Que. Super, 
178, 188]; Rex v. Wilkes, 4 Burr. 2527, 
2539, 98 Reprint 327. 

75. Bailey v. Taaffe, 29 Cal. 423, 
424 [quot Moody v. Reichow, 38 
Wash. 303, 80 P 461, 462]; Griffin v. 
State, 12 Ga. A. 615, 77 SE 1080, 1083; 
Thompson v. Connell, 31 Or. 231, 48 
P 467, 468, 65 AmSR 818 [quot Han- 
thorn v. Oliver, 32 Or. 57, 51 P 440, 
441, 67 AmSR 518]. 

76. Cargnani v. Cargnani, 16 Cal. 
A. 96, 116 P 306, 309. 

77. Winn County v. Morris, 40 Or. 
415, 420, 67 P 295. 

78. Murray v. Buell, 74 Wis. 14, 
18. 41 NW 1010 [cit Webster D.]. 

79. Platt v. Munroe, 34 _ Barb. 
(N. Y.) 291, 293 [cit Bouvier L. D.}. 

{a] In cases of pure equity (1) 
the judicial discretion which is or 
should be brought into play means 
no more than that the judge will 
weigh and balance the equities, and 
decide in favor of that party on 
whose side he finds the preponder- 
ance. West New York Silk Mill Co. 
v. Laubsch, 53 N. J. Eq. 65, 67, 30 A 
814. (2) It is a discretion reduced 
to rules and clearly defined, to call 
the powers of the chancery court 
into exercising. Moon v. Crowder, 
72 (Ala.t T0389; 

[b] Other definitions.—(1) “A 
wise and not merely arbitrary use 
of power.” Gaar y. Nelson, 166 Mo, 


[18 C.J.] 1137 


substantial justice;’” freedom to act according to 
the judgment of the court,’® or according to the 
rules of equity and the nature of circumstances ;" 
the power exercised by courts to determine ques- 
tions to which no strict law is applicable but which, 
from their nature and the circumstances of the case, 
are controlled by the personal judgment of the 
court ;®° an appeal to the judicial conscience, in the 
exercise of which it is the duty of the court to see 
to it that the power with which it is thus clothed 
is used in such manner as to subserve and not de- 
feat substantial justice.*t 
something is left to the ‘‘diseretion of a judge,’’ 


When it is said that 


A, 51, 65, 148 SW 417. (2) “Never 
the arbitrary will of the judge, but 
always a legal discretion to be ex- 
ercised in discerning the course pre- 
scribed by law, and when discerned 
to be followed by the court.” Tripp 
v. Cook, 26 Wend. (N. Y.) 148, 152 
{quot McGurty v. Delaware, etce., R. 
Co., 172 App. Div. 46, 47, 158 NYS 
285; Alexander Smith, etc. Carpet 
Co. v. Ball, 187 App. Div. 100, 102, 122 
NYS 187; Marsh v. Griffin, 123 N. C. 
660, 667, 31 SE 840]; In re Foy, 228 
Pa. 14, 19, 76 A 713. (3) “Not arbi- 
trary—and always to be exercised in 
furtherance of justice.’ Powell v. 
Dayton,’ etc.,' R.' Co; 14,.Or. ' 22, 23, 
12 P 88. (4) “Not an arbitrary one, 
but must be exercised in conform- 
ity with the spirit of the law, and 
in accordance with the rules estab- 
lished in reference thereto.” Coos 
Bay Nav. Co. v. Endicott, 34 Or. 573, 
576, 57 P 61, 62. (5) “Not a capric- 
ious or arbitrary discrétion .. . 
guided and controlled in its exer- 
cise by fixed legal principles .. . 
not a mental discretion, to be exer- 
cised ex gratia, but a legal discre- 
tion, to be exercised in conformity 
with the spirit of the law, and ina 
manner to subserve and not to im- 
pede or defeat, the ends of substan- 
tial justice.” Bailey v. Taaffe, 29 
Cal. 422, 424 [quot Moody v. Reichow, 
38 Wash. 303, 80 P 461, 462]; Jensen 
v. Barbour, 12 Mont. 566, 576, 31 P 
592. (6) “Not willful or arbitrary, 
but legal. And although its exercise 
be not purely a matter of law, yet 
it ‘involves a matter of law or legal 
inference’.” Lovinier v. Pearce, 70 
NC! ACT PATA 9) (De “Not se tee: 
mere whim or caprice, but... an 
honest attempt, in the exercise by the 
judge of his duty and power to see 
that justice is done, to establish a 
legal right.” Johnson v. Grayson, 
230 Mo. 880, 394, 130 SW 673. (8) 
“Not . . . a wild self-willfulness, 
which may prompt to any and every 
act; but discretion guided by 
the law—see what the law declares 
upon a certain statement of facts, 
and then decide in accordance with 
the law—so as to do substantial 
equity and justice.” Faber v. Bruner, 
13 Mo. 541, 543. 

80. Bouvier L. D. [quot Lamb v. 
Phipps, 22 Philippine 456, 489]. To 
same effect Osborn v. U. S. Bank, 9 
Wheat. (U. S.) 738, 866, 6 L. ed. 204; 
Griffin v. State, 12 Ga. A. 615, 77 SE 
1080, 10838. 

81. Butler v. Strickland-Tillman 
Hardware Co., 15 Ga. A. 435, 82 SE 
815, 816. 

[a] “Judicial power” synonymous. 
—(1) “An appeal to a judge’s discre- 
tion is an appeal to his judicial con- 
science. This discretion must be ex- 
ercised, not in oppositon' to, but in 
accordance with, established rules of 
jaw. It is not an arbitrary power, 
but one which must be exercised 
wisely and impartially. In its prac- 
tical application judicial dis- 
cretion is substantially synonymous 
with judicial power. We say the 
judge did not abuse his discretion in 
refusing an injunction. Why? Be- 
cause, under the law as applied to 
some theory of the evidence which 
the judge in his discretion had the 
right to accept as true, the injunc- 


138 [180.5] 


it signifies that he ought to decide according to the 
rules of equity and the nature of circumstances, and 
so as to advance the ends of justice.®? 

In its broadest, meaning it is that sense of right 
and justice from which has sprung a vast array — 
of legal and equitable principles never written in 
any constitution, code, or. legislative act, but which 
nevertheless by the sanction and approval of, the 
courts have become ‘component parts of the law 


of the. land,.®* 
DISCRETIONARY. ®4 

discretion or judgment.®® 
Discretionary duty. A duty that 


ercise of judgment in its performance,*® having re- 
gard to or exercise of the judgment.of the person 
doing‘ it upon the propriety of the act being done.®* 
It may be executive or judicial, according to the na- 


tion was properly refused, And so, 
in dealing with the general grounds 
of a motion for a new trial, if there 
is any evidence to support the ver- 
dict, the discretion. of the judge in 
approving the verdict will not be 
controlled. In no case of: conflicting 
evidence will the judge’s finding of 
facts be controlled by: the reviewing 
court. But if, upon the facts as he 
has found them, the law. demands 
that a particular judgment be ren- 
dered, a contrary decision will always 
be reversed. We sometimes speak of 
such a decision, as an abuse of. dis- 
eretion, but it is nothing more than 
an erroneous decision, or a judgment 
rendered in violation of law.” Grif- 
fin v. State, 12:Ga. A..615, 620, 77 
SE_1080. (2) Judicial power, as con- 
tradistinguished. from the power of 
the laws, has no existence. Courts 
are,.the mere instruments of the law, 
and can will nothing» When they are 
said to exercise “discretion,” it is a 
mere legal discretion, a discretion 
to be, exercised in discerning the 
course prescribed by law, and when 
that is discerned it is the duty of 
the court to follow it. Judicial pow- 
er is never exercised for the purpose 
of giving effect to the will of the 
judge, always for the purpose of giv- 
ing effect to the will of the, legisla- 
ture; or, in other words, to the will 
of the law. Osborn .v. U: S. Bank, 
9 Wheat. (U. S.), 738, 866, 6 L. ed. 
204 [quot Vickers v. .Philip Carey 
Co,, -- 49. ,Ok1. .231,;) 151 P ,1028,: 1028; 
LRA1916C 1155]. 

$2. Munroe, 34 Barb. 
N.Y.) 291, To same effect 
Peo. v, Steinhardt, 47 Misc. 252, 93 
NYS 1026, 1031; Hensley v. McDow- 
ell. Furniture Co., 164 N. C. 148, 150, 
499° 1 SE PADS; Rose v. Brown, 11 W. Va. 

eS in matter of expediency, equi- 
ty, and justice—(1) “True it is a 
legal discretion, a discretion regu- 
lated by sound principle’ and just 
reason—but it is discretion still. It 
rests in| the judgment of the court.” 
It “implies that in the: absence of 
positive law or fixed rule the judge 
is to decide by his view of expedi-+- 
ency, or. of the demands of equity 
and justice.” State v. Wood, 23 N. J. 
L. 560, 564 [quot U.S. v.) Meldrum, 
146 Fed, 390, 391,°392;' Graffam  v. 
Cobb, 98 Me. 200, 206, 56 A 645; 
Goodwin. v. Prime, 92 Me. 855, 42 A 
785; 787]. °(2) “It is not arbitrary, 
vague, or fanciful, ‘nor is it to be 
controlled by humor or ecaprice, but 
to be governed by principle and reg- 
ular procedure’ for the accomplish- 
ment of the ends of;right and jus- 
tice.” S. v. Meldrum, supra. (3) 
“Discretion may’ be:and is to a very 
great, extent regulated ‘by usage or 
by principles which. courts. have | 
fearned: by experience will, when ap- | 
plied ‘to the great majority of cases, 
best promote the ends of justice, but | 
it is. still left for the courts to de- | 
termine whether a case is ‘exactly | 


Unrestrained except. by 


DISCRETION—DI8CUSSION 


to the diseretion 


ers, nor review 
good faith,®? 


tween.®5 
requires the ex- 
ently ;°" treating 


tion.®? 


like in every color, circumstance and 
feature’. to. those’ upon which the 
usage or principle was founded, or in 


which it has been applied.” Platt v. 
Munroe, 34 Barb. (N.. Y.) 291, 294 
[quot Alexander Smith, ete., Carpet 


Co., v.. Ball, 137, App, Div. 100, 102, 
122 NYS 187]...To same effect, State 
v. Hultz,.106 Mo. 41, 51, 16 SW 940. 
83. .Scott v. Marley, 124 Tenn. 388, 
137, SW, 492,. 493. 
84. Discretionary: 
Jurisdiction see Courts §§.116-118. 
Trust see Trusts [39 Cyc 33 text and 
note 36]. 


85. Webster New Int. SBY 

86. State v. Howard, 83 Vt. 6, 14, 
74 A 392 

[a] “Ministerial duty”. distin- 


guished.—State v. Howard, 83 Vt. 6, 
14, 74 A392. 

87. Stephens y. Jones, 24 S. D, 97, 
123 NW 705, 708. 

State Vv. Howard, 83, Vt. 6, 14, 
74 A 392. 

89. See also Discretion ante p 1134; 
Judges [23 Cyc 537]; Powers [31 Cye 
1058, 1094]; Municipal Corporations 
[28 Cye 270]. 

90.. Doe v. Ladd, 97 Ala. 223, 232. 

fa] Tlustration of use of the 
term.—‘‘Therefore the law was al- 
tered by Talfourd’s Act to this ex- 
tent, that that which .was formerly 
the ‘absolute right of the father. be- 
came, and is now, subject to the dis- 
cretionary power of the Judge. When 
I say ‘the discretionary power of the 
Judge,’ I mean that, though the Act 
of Parliament: gave the power in the 
most ample terms in which language 
could express. it, ‘if, he should see 
fit—or, as the recent Act expresses 
it, ‘as the Court shall deem proper, 
or shall direct’—yet, of course, like 
every other power given to a: Judge, 
the discretion of the Judge. is to be 
exercised on judicial grounds—not 
capriciously, but for substantial rea- 
sons.” In re Taylor, 4 Ch. D. 157, 
159 [quot:In re Viale ae 31, Ont, 192, 
195] (per Jessel, M.. R.). 

[b] A discharge of official duty.— 
“There is nothing alarming in the 
term: discretionary power. It has a 
legal meaning, with safe limitations. 
The '‘intendment of a law which 
grants it, whether expressly or by 
implication, is that the discretionary 
decision shall ‘be the outcome of ex- 
amination and-corsideration; in other 
words; that it ‘shall constitute a dis- 


charge of official duty, and not a mere 


expression of personal will. An ar+ 
bitrary disapproval of a license, for 
example, determined upon without an 
examination of relevant facts, and 
expressing nothing but the mood of | 
the officer, would not be, in contem-_ 
plation of law, an. exercise of the 
power granted.' It would constitute, 
on the contrary, a neglect and refusal 
to perform his official functions, and 
would expose him to the interference 
of this ‘court by’ the writ of man- 
errs U. S. v. Douglass, 19 'D. C. 


DISCRIMINATE.** 


DISCUSSION. 


ture of the subject matter.8§ © 

Discretionary power.®? | 
when it is not imperative, or, if imperative, when 
the time or manner or extent of its execution is left 


A, power is yal iehonaat 


of the donee.®° The term involves 


an alternative. power;®! a power to do or refrain 
from doing a certain thing.®? 
will not compe! the execution of discretionary. pow- 


-Generally the: courts 
the discretion, | when exercised in 


To make a difference. be- 


DISCRIMINATION. 96 .The act of treating differ- 


one differently from another.%* 


DISCUSS. To examine in detail or by disputa- 


In the. civil law a proceeding, at 


[ec] “Sudiclal power’ compared.— 
“The terms, ‘discretionary power,’ 
and, ‘judicial power,’ are often used 
interchangeably; but there are many 
acts requiring the: exercise of judg- 
ment which may fairly be considered 
of a judicial nature,,and yet do not 
in any proper sense come within the 
‘Judicial. power,’ as applicable to 
courts.” State v. Le Clair, 86 Me. 
522,.532, 30°A 7 [cit Ex p. Gist, 26 
Ala. 156; Dickinson vy. Kingsbury, 2 
Day .(Conn.) 1; Ex p. Farnham, 8 


Mich. 89; Tillotson v. Cheetham, 2 
haan § ie. Y.). 68; Cox v. Coleridge, 
Pe . 87, 8 ECL 17, 107 Reprint 

[a]. “Mandatory power” distin- 


guished.—Quebec, etc., R. Co. v.:Rex, 
15 Can, Exch. 237, 20 DomLR. 987, 


91. Bennett v. Norton, 171 Pa. 
221, 231, 32 A 1112. 
92. Bennett v. Norton, 171. Pa. 


221,231, 32, A;41112. 
93. Doe v. Ladd, 77 Ala. 223, 232. 
See also Appeal and Error § 2753. et 


seq. 

94. See also Discrimination infra 
this page. 

95. 


Wynn v. Wabash R. Co., 111 
Mo. A. .642, 648, 86 SW 562. 
aes Discrimination: 


of ec a see Carriers §§ 746-823. 
Telephone or telegraph company 
see Telegraphs and Telephones 
I [37 Cye 1652, 1705]. 
ENA 
Bee qo! see Bridges § 34 note 


Charges for gas see Gas [20 Cye 


Customs duties see Customs Du- 

ies 

Distribution or application of taxes 
see Taxation [87 Cyc 746]. 

Insurance: rates see Insurance [22 
Cye 1387). 

License fees see Licenses [25 Cye 


Ag 
Police regulations see Municipal 
Corporations [28 Cyc 767]. 


Supplying electric lighting see 
Electricity [17 Cyc 470]. 
Taxation: 


Generally, see Taxation [87 Cyc 


ab t 
Against national bank stock see 
Taxation [87 Cyc 834]. 
Between property of individual 
and property of corporation see 
Taxation [37.Cye 751]. . 
' Legal and illegal discriminations 
see Taxation [37 Cyc 740]. 
On account of race or color see Con- 
stitutional Law § 916. 
Privileges . or immunities..or class 
{euisiation see Civil Rights 8§. 10- 


“Delay” distinguished see) Dela 
ante p 79 note [a]. 

97. English L. D. 

98. Wimberly v. Georgia Southern, 
ots R. Co.,-5 Ga, A. 263, 266, 63, SE 
9 


99.. Webster Int.:D. .See Baldwin 
vy. Threlkeld, 8 Ind. A. 312, 34 NE 


.-. For later.cases, developments and changes in the lawsee cumulative Annotations, same title, page and note number. 


‘DISCUSSION-——-DISGUISE 


the instance of a surety, by which the creditor is’ 
obliged to exhaust the property! of ‘the ‘principal 
debtor, toward. the satisfaction of the debt, before | 


having recourse to the surety; the seizure and sale 
-of the property of the principal to satisfy the de- 


smand against! him, before proceeding against that 


‘of the surety.? 

, DISEASE.* Any derangement. of the’ functions 
or alteration. of. the structure of the animal or- 
gans;* an alteration in the state of the body or of 
some of its organs interrupting or disturbing the 
performance of the vital functions, or a particular 
instance or case of this;> a morbid condition, re- 
‘sulting from some functional disturbance or failure 
of physical function which tends to’ undermine: the 
constitution ;® ‘some ailment or disorder of some- 
what established or settled character;’ some phys- 
ical disturbance;® any departure from the state of 
health presenting marked symptoins.® The term, 
when used without restrictive words, includes dis- 
eases of the mind as well as of the body.?° 

DISFIGURE.'! Willfully and maliciously to 
place any mark by means of, a knife or other instru- 
ment upon the face or other part of the person;'* 
to do some external injury which may detract from 


851, 853, 35 NE 841 (to discuss as-,] etc., Co., 


signments of error); Stuart v. State, 


96 Iowa 378, 385, 65 NW 
328, 59 AmSR 374, 


[18 C.J5.] 1139 


the personal appearance;'* to mar the figure and 
to render less perfect: or beautiful in appearance,1* 


DISFIGUREMENT.'® The act of pe iat aS or 
the state of being disfigured.1¢ 
DISFRANCHISEMENT.17 .. An aet witidll de- 


stroys or takes away the franchise or right’ of being 
a member of the corporation;!§ an absolute expul- 
sion of the member from the body, and the tak- 
ing away of his franchise;!®° the deprivation of a 
freeman of a municipal body of his franchise.2° Also 
taking a franchise from a’ man for some'reasonable 
cause.21. In a more popular sense, the taking away 
of the elective franchise—that is, the right of vot- 
ing in public elections—from any citizen or ‘class 
of citizens.?? 

DISGRACE. A cause of shame or reproach 52% 
that which dishonors;?4 a state of iStanayD dis- 
honor, or shame.?® 

DISGRACEFUL. A term synonymous with :‘‘i 
famous.’’ 28 

DISGUISE.27. As a noun. A dress or exterior 
put on to conceal or deceive ;* artificial language or 
manner, assumed for deception ;?° change of manner 
by drink; ;°° slight intoxication,*! 

Asa verb. To change the guise or appearance of, 


Property see Malicious, Mischief [25 
Cye 1678]. 


35, Tex. Cr. 440, 441, 34 SW 118 (“dis- 
cussing the propriety of finding a 
bill of indictment’). 

1. Black L. D. (eit La. Civ. Code 
art 3045] (where it,is said that this 
right of the surety is termed the 
“benefit of discussion’’). 

2. Schmidt v. New Orleans, 33 aa 
Ann. 17, 18 (where it is said: , “But 
the surety who insists upon. such dis- 
cussion must first point out property 
of the main. debtor and furnish a 
sufficient sum to carry the discussion 
into effect’’). 

3., Disease: 

Generally see Life Insurance [25 Cyc 
810-816]. 

As enhancing or contributing to in- 
jury see Negligence [29 Cyc 526]. 

Condition. of deceased as affecting 
liability for homicide see Homicide 
(21. Cye 699]. 

Damages for, resulting. from injury 
see Damages §, 163. 

Obligation on part of seller as to 
communicating existence of see 
Sales. [35 Cyc.69]. - 

Of animal see Animals § 155. 

Power of municipality to lease build- 
ing for use for contagious diseases 
Beg Municipal Corporations [28 Cye 


Right of seaman to medical treat- 

ment for see Seamen [35 Cyc 1201]. 
. “Bad disease” see Bad 6 C. J. p 879 
text .and note 43. 

4. Meyer v. New York Fidelity, 
etc., Co. 96 Iowa 3878, 383,65 NW 
328, 59 .AmSR 374; Perry .v. Van 
Matre, 176 Mo. A. 100, 111, 161 SW 
643 [quot Cyc]; Shaffer v. State, 68 
Tex. Cr. 162, 174, 151 SW 1061 [quot 


Cyc]. 
[a] “Infirmity” equivalent.—‘“‘The 
words ‘disease’ and ‘infirmity’ mean 


practically the same thing. When 
speaking of an ‘infirmity,’ we gen- 
erally mean the state or quality of 
being infirm physically or otherwise, 
—debility or weakness.” Meyer v. 
New York Fidelity, etc., Co., 96 Iowa 
378, 385. 65 NW 328, 59: AmSR 374. 
[b] emporary disorder” distin- 
guished.—‘“We do not, as a general 
rule, apply either term [disease, in- 
firmity] to a slight- and temporary 
disorder, or to the imperfect work- 
ing of some function, which is over 
in a short period of time, and which, 
when recovered from, leaves the body 
in its normal condition. .In using 
either of the words, we do not, as 
a rule, refer to a slight and mere 
temporary disturbance or enfeeble- 
ment,” 
‘ 

- 


Meyer v. New York Fidelity,. 


[ec] “Disease contracted in line of 
CRs ”—Moore v. U. S., 48 Ct. Cl. 110, 


{dJ “Disease peculiar to women.” 
—Shuler v. American Benev. Assoc., 
132 Mo. A. 123, 111 SW 618, 622. 

5.. Webster: D. [quot Merriam v. 
Hamilton, 64 Or. 476, 479, 130 P 406]. 

6. Meyer v. New York Fidelity, 
etc.,,.Co.,,.96 Iowa 378, 385,65 NW 
328, 59 AmSR 374; Perry v. Van 
Matre, 176 Mo.:A. 100, 111, 161 SW 
643, [quot Cyc]; Shaffer v. State, 68 
Tex..Cr: 162, 174, 151 SW 1061: [quot 


Cyc]. 
7. Meyer v. New York: Fidelity, 
etc., Co.,:96 Iowa 378, 384, 65 NW 


328, 59 AmSR 374. 

8. Meyer v. New. York Fidelity, 
etc., Co., 96 Iowa 378, 384, 65 NW 
328, 59 AmSR. 374, 

9. Webster D. [quot Merriam 
v. Hamilton, 64 Or. 476. 479, 130 P 


406] 
Connecticut Mut. L. Ins. Co. 


10. 
v. Akens, 150. U. 8. 468, 475, 14:SCt 
“All of the 


155, 37 L. ed. 1148. 

[a]. “Mental disease.”— 
authorities on insanity treat it. and 
discuss it as a mental disease—a 
disease of the mind. As a matter of 
fact it is a mental disease whatever 
the, cause, and however long or short 
the duration. Clearly so, as distin- 
guished from a disease of the hands 
or feet or lungs or stomach, or any 
other disease of the body other than 
the mind.” Shaffer v. State, 68 Tex. 
Cr. 162, 174, 151 SW 1061. See Insane 
Persons [22 Cyc 1109]. 

[b] “Pain” distinguished. — “Pain 
is not a,disease; it is only the symp- 
tom of some disorder of the body 
which in turn may not amount to 
disease or trauma.” Merriam  v. 
Hamilton, 64 Or. 476, 479, 130 P 406. 

ll. See also: Disfigurement infra 
this page. 

12. White Pen: Code Annot. art 
614 [quot Pool v. State, 59 Tex. Cr. 
482, 483, 1129 SW 1135]. ° 

13. Stroud Jud. D. (construing 24 
& 25 Vict: e 100 § 18). 

14. State v. Nieuhaus, 217 Mo. 332, 
348, 117 SW 73 (where it is said: 
“The word . has no technical 
meaning and must be considered in 
its plain and ordinary sense”). To 
same effect: State v. Harris, oe Iowa 
414, 415; State v. Smith, 25 S. C. L. 
157, 160; Boyd v. State, .2 Humphr. 
(Tenn.) 39, 40. 

15. Disfigurement: Pi 
Animal see Animal § 

Person see Mayhem 26 ‘Gye 1595}. 


16. Century D. See also State v. 
Mieuhays, 217 Mo. 332, 349, 117°SW 


7 
17. Disfranchisement: Of 

Elector see Elections [15 Cre 299]. 

Member. of: 
Association see Associations: § 68: 
Club see Clubs § 18 et seq. 
Corporation see Corporations. 
Hachange see Exchanges [17 Cyc 
Mutual benefit association see Mu- 

en Benefit Associations [29 Cye 


Religious society see Religious So- 
cieties [34 Cye 1124]. 
“Amotion” distinguished see —Amo- 
tion 2 C. J..p,1328 note 29e[a]. 


18..,Richards vy. Clarksburg, 30 
W. Va. 491,. 497, 4, SE 774- [cit 1 
Dillon. Mun. Corp. p 177) § 238). 2 


Kent Comm, p 298; Willcox Mun. 
Corp. p 150 § 708]. 

19. White .v. Brownell, .2 Daly 
CN. Vidi 8295, 450 Tot 4 AbbPrNS 162. 

20. Marsh v. Huron College, 27 

Symmers v. Regem, 2 Caan 
483° "502; 98 Reprint: 1203. 

22. Black L. D. 

[a] Voters are to be deemed dis- 
franchised where persons entitled to 
vote are denied the right to do’ so 
by whatever means,.and also where 
persons are permitted to vote, but 
their votes, by reason of fraud, :vio- 
lence, and other wrongdoing, have not 
been counted at all, or have not been 
counted as cast. Scholl v. Bell, 125 
Ky. 750, 778, 102 SW 248. 

23.' Century D.; Webster D. [both 
quot Slawson \v. ‘State, 39 Tex. Cr. 
176, 178, 45'SW_ 575, 73 AmSR: 914]. 

24. Century D.; Webster D. [both 
quot Slawson v. State, 39 Tex.’ Cr. 
176, 178, 45 SW 575, 73 AmSR' 914]. 

25. Century D.; Webster D. [both 
quot Slawson v. ‘State. 39 Tex. Cr. 
tik 178,.:45 . SW. 575, «73° AmSR 


]. 

26.. Webster D. [quot Polson .v: 
Polson, 140 Ind, 310, 311,:39 NE 498]. 
See also Infamous [22 Cye 501 note 
88 


a7 See’ also Poe 2 Wiad: 
p 1316; Conceal 12 C. J.ip 373; Con- 
cealment 12. C. ‘J. p 376 

28. Dale County v. Gunter, 46 Ala, 
118, 142 [cit Webster 'D.]. 

29. Dale County 'v, Gunter, 46 Ala. 
118, 142 [cit Webster. D.]. 

30. Dale County v. Gunter, 46 Ala. 
118,/142 [cit Webster D.1]. 

31. Dale County v. Gunter, 46 Ala, 
118, 142) [eit. Webster .D.]. 020. 


| Brent Ch. (U. C.) 605, 623. 
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especially to conceal by an unusual dress;%* to hide 
by a counterfeit appearance;** to affect or change 


by liquor ;* to intoxicate.*® 


*DISHERISON. 


worthy.*+ 
DISHONESTY. Fraud.*? 
intentional violation of the truth.** 


DISHONOR. When used in a commercial sense, 
to refuse or decline to accept or pay.** 

DISHONORABLE. A term which has been held 
to be synonymous with ‘‘unprofessional’’ when a 


plied to a physician.*® 


DISINFECT. To remove from or destroy in a 
substance the poison of injurious or contagious dis- 


eases.*6 


32. Dale County v. Gunter, 46 Ala. 
118, 142 [cit Webster D.]. 

33. Dale County v. Gunter, 46 Ala. 
118, 142 [cit Webster D.]. 

34. Dale County v. Gunter, 46 Ala. 
118, 142 [cit Webster D.]. 

35. Dale County v. Gunter, 46 Ala. 
118, 142 [cit Webster D.]. 

36. Burrill L. D. [quot Wade v. 
Malloy, 16 Hun (N. Y.) 226, 229; 
Abernethy v. Orton, 42 Or. 437, 443, 
71 P1327, 95 AmSR 774]. 

37. Burrill L. D. [quot Wade v. 
Malloy, 16 Hun (N. Y.) 226, 229; 
Abernethy v. Orton, 42 Or. 437, 443, 
71 P 327, 95 AmSR 774]. 

{a] “The old writ of waste called 
upon the tenant to appear and show 
cause why he had committed waste 
and destruction in the place named, 
to the disherison of the plaintiff.” 
Wade v. Malloy, 16 Hun (N. Y.) 226, 
229; Abernethy v. Orton, 42 Or. 437, 
443, 71 P 327, 95 AmSR 774 [both 
cit 3 Blackstone Comm. p 228]. See 
generally Waste [40 Cyc 496]. 

38. Mitchell v. Morris, 129 La. 543, 
545, 56 S 502 

[al “Dishonest practices.” — An 
alleged dishonest act by an architect 
in placing his official seal on plans 
for a building merely to enable the 
contractor or owner to obtain a per- 
mit for the erection of the building 
does not constitute “dishonest prac- 
tices’ within the statute giving the 
state board of examiners of archi- 
tects power to revoke licenses for 
such practices, since it was not in- 
tended that a license might be re- 
voked for a_ single dishonest act. 
eatin v. Ricker, 177 Ill. A, 527, 


39. Webster D. [quot Matter of 
Briggs, 171 App. Div. 52, 54, 156 
NYS 947]. 

40. Webster D. [quot Matter of 
Briggs, 171 App. Div. 52, 54, 156 
NYS 947]. 

41. Webster D, [quot Matter of 
Briggs, 171 App. Div. 52, 54, 156 
NYS. 947]. . 

42. Ex p. Clark, 20 N. J. L. 648, 
650, 45 AmD 394 [quot Ex p. Dray- 
ton, 153 Fed. 986, 991; Dis. op. Ex p. 
Hollman, 79 S. C. 9, 30, 60 SE 19, 
21 LRANS 242] (where it is said: 
“Whatever is dishonest is fraudulent 
in foro conscientiz”’). 

[a] In a collector’s fidelity bond 
guaranteeing against loss through 
the dishonesty or any act of fraud 
amounting to larceny or embezzle- 
ment, the phrase “amounting to lar- 
ceny or embezzlement,” does not 
qualify “dishonesty,” and the princi- 
pal is liable for a loss sustained 
through the collector’s conversion of 
rents, although the conversion would 
not subject him to indictment for 
larceny or embezzlement. City Trust, 
ete., Co. v. Lee, 204 Ill. 69, 71, 68 
NE 485, 486. 

43. Godfrey v. Godfrey, 127 Wis. 


In old English law, idisirinartt- 
ing;°® depriving or putting out of an inheritance.** 

DISHONEST. Lacking in probity or fairness in 
business transactions ;°8 wanting in honesty or in- 
tegrity ;°° disposed to cheat or defraud ;*° not trust- 


It may consist in an 


DISGUISE—DISIPACION 


Disinfected. Purified from infection.4* 
DISINTER. To unbury;*® to take out of the 


grave,*? or out of the earth;°° to disentomb;* to 


exume.5? 


‘‘Disinter”’ 
has it acquired a peculiar meaning in law;°? it must 
therefore be construed according to the context and 
approved usage of the language.5+ 
DISINTERESTED.®*® 


is not a technical word, nor 


Not having any interest in 


the matter referred to or in controversy;°* free 


from prejudice or partiality;°? impartial or fair- 


minded ;°* not biased or prejudiced ;°® without pecun- 


iary interest ;°° having no prospect of gain or loss;®+ 

indifferent ;°* not previously interested;** not re- 

lated to;°* superior to private regards.® 
DISIPACION. 


In Spanish law, wastefulness, 


prodigal conduct like that of a spendthrift, justify- 


ete. 


147, 60, 106 NW 814, 7 AnnCas 176. 


Tal Executor. — “Dishonesty,” 
within Code Civ. Proc. § 2612 subd 5, 
declaring a person incompetent to 
serve aS an executor, who, on proof, 
is found by .the surrogate to be in- 
competent to execute the, duties of 
such trust by reason of dishonesty, 
means dishonesty in money matters 
from which a reasonable’ apprehen- 
sion may be entertained that the 
funds of the estate would not be 
safe in the hands of the executor. 
In re Latham, 145 App. Div. 849, 854, 
130 NYS 535. 

{[b] “Substantial dishonesty” may 
be a reckless or entirely inexcusable 
disregard of the truth. Godfrey v. 
Godfrey, 127 Wis. 47, 60, 106 NW 
814, 7 AnnCas 176. 

44. Webster D. [quot Brewster v. 
Arnold, 1 Wis. 264, 276]. See also 
Bills and Notes § 864. 

45. Tucker v. Williamson, 229 Fed. 
201, 212; State v. Medical Examin- 
ing Bd., 32 Minn. 324, 328, 20 NW 
238, 50 AmR 575. 

46. Webster D. [quot Clampitt v. 
St. Louis Southwestern R. Co., (Tex. 
Civ. A.) 185 SW) 342, 344]. 

47. Webster D. [quot Clampitt v. 
St. Louis Southwestern R. Co., (Tex. 
Civ. A.) 185 SW 342, 344]. 

48. Worcester D. [quot Peo. v. 
Baumgartner, 135 Cal. 72, 74, 66'P 
974]. See also Dead Bodies § 33. 

49. Worcester D. [quot Peo. v. 
Pau ber tner, 135* Gal: e7.2;)°74,"° 66P. 


50. Webster D. [quot Williamson 
Raoesine 44 Tex, Cr. 520, 521, 72 SW 


51. Worcester D. [quot Peo. v 
eben eee! 135 Cal. 72, 74, 66 


52. Worcester D. 
Fo a eee 135 Cal. 72, 74, 66 


53. Worcester D. [qu 
ene eee 135 Cal. 
87 


[quot Peo. 


72, 74, 66 


54. Worcester D. [quot Ped: 
Pagar aa 135 *Cal: “Te, 74, 66 


55. See also Witnesses [40 Cye 
2244 et seq]. 

56. English L. D. 

[a] Agent.—“There was no selec- 
tion of arbitrators by the parties, nor 
were they all ‘disinterested,’ Hovey 
being the acting agent of the com- 
pany.” Attna Ins. Co. v. Stevens, 48 
Ti. 23815038: 

{[b] Municipal officers do not con- 
stitute a “disinterested tribunal’ for 
the ascertainment of just compensa- 
tion to be paid for land taken by the 
eity for public use. Peirce v. Ban- 
gur. 105 Me. 413, 419, 74 A 1039. 

57. McGilvery v. Staples, 81 Me. 
101, 103, 16 A 404; Hasceig v. Tripp, 
20 Mich. 216, 218. 

58. Terr. v. Leary, 8 N. M. 180, 
185, 43 P 688. 


P 
Vv. 
i 
uot Peo. v. 
P 
Vv 
Pp 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ing a wife in demanding restitution of the dote, 


59. Hall v. Western Assur. Co,, 
133 Ala. 637, 640, 32 S 257; Insurance 
Co: ' of ‘North America v. Hegewald, 
161 Ind. 631, 640, 66 NE 902; Brock v. 
Dwelling House Ins. Co., 102 Mich. 
583, 592, 61 NW 67, 47 AmSR 562, 
26 LRA 623; Bradshaw v. Agricul- 
tural Ins. Co., 137 N. Y. 137,°145, 32 
NE 1055. 

“The term ‘disinterésted’ does not 
mean simply lack of pecuniary inter- 
est, but requires the appraiser [of 
property] to be one not biased or 
prejudiced.” Brock v. Dwelling House 
Ins. Co.,' supra [quot Hickerson, v. 
German-American Ins. Co., 96 Tenn. 
193, 203, 383 SW 1041, 32 LRA 172]. 
To same effect Hall. v. Western 
Assur. Co., Supra; Insurance Co. of 
North America v. Hegewald, supra; 
Bradshaw v. Agricultural Ins, Co., 
supra. 

60. Atitna Ins. Co. v. Stevens,. 48 
Ill. 31, 33;' Hiatt v. McColley, 171 
Ind. 91, 85 NE 772, 774; Peirce. v. 
Bangor, 105 Me. 413, 415, "4 A 1039, 
Young v. 4stna Ins. Co., 101 Me. 294) 
298, 64 A. 584; Andover v. County 
Comrs., 86 Me. 185, 29 A 982, 983; 
Lyon v. Hamor, 73 Me. 56, 58;.War- 
ren v. Master, 48 Me. 193; ‘195; Jones 
v. Larrabee, 47 Me. 474, 478; In re 
Big Run, 137 Pa. 590, 591, 20°A Tid; 
State v. Easterlin, 61 S. G. 71, 74; 39 
SE 250; Gray v. Middletown, 56 Vt. 
a 55; Chase v. Rutland, 47 Vt. 393, 


[a] “A clerk or stenographer in 
the employment of attorneys of one 
of the parties to an action in which 
a deposition is taken, and whose du- 
ties as such clerk or stenographer 
require him to spend most of his 
time in the office of his employers, 
who looks to such attorneys for, his 
‘salary, wages or compensation, and 
who is subject to dismissal by them 
for any breach of duty, cannot be 
regarded as a disinterested person 
within the meaning of the statute in 
question.” Knickerbocker Ice Co. v. 
Gray, 165 Ind. 140, 144, 72 NE 869, 
6 AnnCas 607. 

61. State v. Easterlin, 61 S. C. 71, 
74, 39 SE 250. 

62. Webster D. {quot Wolcott v. 
Ely, 2 Allen (Mass.) 338, 340]. 

63. National F. Ins. Co. v. O’Bry- 
an, 75 Ark. 198, 204, 87 SW 129, 5 
AnnCas 334; Produce Refrigerator 
Co. v: Norwich Union F. Ins. Soc., 
91 Minn. 210, 214, 97. NW 875, 98 
NW 100; Williams v. Mitchell, 49 Wis. 
284, 5 NW 798, 801; Brock. v. Hishen, 
40 Wis. 674, 679. 

64. Jewell v. Jewell, 84 Me. 304, 
307, 24 A 858, 18 LRA 473; Lovering 
v. Lamson, 50 Me. 334, 335; Bard vy. 
Wood, 30 Me, 155, 156; Spear v. Rob- 
inson, 29 Me. 531, 543; Blodget v.. 
Brinsmaid, 9 Vt. 27, 30. 

65. Worcester D.’ [quot walonts oy 
Ely, 2° Allen (Mass.) 338, 340]. 

66. Escriche Diccionario. 


‘ 


DISJUNCTIM—DISMISSAL AGREED 


DISJUNCTIM. In the civil law, separately ;®" the 
opposite of ‘‘conjunctim.’’ ® 

DISJUNCTIVE.®° 
join ;”° separating.” 

DISK. Any flat or approximately or Hpparenily 
flat circular plate or surface.7” 

DISLOYAL. Untrue.7? The term involves a cor- 
rupt or improper state of mind.” 


DISMISS. To send or remove from office, serv- 


Serving or. nips to dis- 
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In law. The term was not originally applied to 
common-law proceedings, but seems to have, been: 
borrowed from proceedings in the court of chan- 
cery, where in practice the term is applied to the 
removal of a cause out of court, without any further 
hearing.’® 

DISMISSAL AGREED. An adjudication of the 
matters in dispute between the parties by them- 
selves,77 


ice, or employment.”> 


67. Black L. D. 

68. Black L. D. See also Con- 
junctim 12 C. J. p 503 

62. Disjunctive: 


Allegations see Indictments and In- 
formations [22 Cyc 296]; Pleading 
[81 Cye 74]. 

Covenants see Covenants § 19. 


Words in statute see Statutes [36 
Cye 1123). 

See also Conjunctive 12 C. J. p 503. 
70. Century D 
71. Century D. 


72. Century D, [quot Glauber v. 
H. Mueller Mfg. Co., 169 Fed. 110, 
113, 95 CCA 108]. 

73. Wade v. William .Barr Dry 
Goods po 155 Mo. A, 405, 412, 134 
Sw 10 

74. Wade v. William Barr Dry 
ee re Co., 155 Mo. A. 405, 412, 134 


75. Webster Int. D. See Foley v. 
New York Mut. Benev. Soc., 141 App. 
Div. 180, 126 NYS 12, 14 (‘‘dismissed”’ 
policeman); Stephenson vy. London 
Joint Stock Bank, 20 T. L. R. 8 (“dis- 
missed” clerk one who was “required 
to resign’’). 

76. Bosley v. Bruner, 24 Miss. 457, 
462. See also Dismissal and Nonsuit 
post p 1142. 

[a] “Remand” distinguished.—The 
words “dismiss” and “remand” are 
not used interchangeably or indis- 
criminately in a statute, relating to 
the disposal of cases in the circuit 
courts. “The former has reference 
only to a suit brought in the circuit 
court, and the latter to one removed 
there from the state court. In the 
one case, if it appear that the suit 
is not cognizable in the circuit court, 
it is dismissed, and in the other it 


is remanded to the state court.” 
Northern Pac. Terminal Co. v. Low- 
enberg, 18 Fed. 339, 341, Sawy. 348. 

77. Root v. Topeka Water Supply 
Co., 46 Kan, 183, 187, 26 P 398. See 
also Haldeman v. U. S., 91. U. S. 584, 
586, 23 L. ed. 433 [quot Ex p. Loung 
June, 160 Fed. 251, 258] (where the 
court said: “The words do not of 
themselves import an agreement to 
terminate the controversy, nor im- 
ply an intention to merge the cause 
of action in the judgment. . . The 
general entry of the dismissal of 
the suit by agreement is evidence of 
an intention, not to abandon the 
claim on which it was founded, but 
to preserve the right to bring a new 
suit thereon if it becomes neces- 
sary'*). 
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By Atex. R. JONES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1144] - 


ANALYSIS 


I. DEFINITION AND NATURE OF PROCEEDINGS [§§ 1-4] p 1145 
A. Dismissal [§ 1] p 1145 
B. Discontinuance [§ 2] p 1146 
C. Nonsuit [§ 3] p 1146 
D. Retraxit and Nolle Prosequi [§ 4] p 1148 
II. VOLUNTARY TERMINATION OF SUIT [§§ 5-72] p 1148 
A, Right to, Dismissal, Discontinuance, or Nonsuit [ss 5-8] p. 1148 
1. In General [s 5] p 1148 
2. On Adverse Ruling of Court [§ 6] p 1149 
3. Necessity for Leave and Order of Court [§ 7] p 1149 
4. Loss of Right by Estoppel or Waiver [§ 8] p 1150 
B. Parties Entitled to Discontinuance, Dismissal, or Nonsuit [§§ 9-16] p 1151 
1, In General [§ 9] p 1151 
2. Nominal Plaintiffs and Persons Beneficially Interested [§ 10] p 1151 
3. Plaintifis Acting in Official Capacity [§ 11] p 1151 
4. Persons Acting in Representative Capacity [§ 12] p, 1152 
5. As between Coplaintiffs [§§ 13-15] p 1152 
a. In General [§ 13] p 1152 
b. On Showing Want-of Interest [§ 14] p 1152 
, ce. In Suit Brought without Authority [§ 15] p 1152 
6. Person Having Power of Attorney [§ 16] p 1153 
C. At What Stage of Cause Allowable [§§ 17-30] p 1153 
1. After Judgment [§ 17] p 1153 
2. After Verdict [§ 18] p 1153 
3. After Findings by Court [§ 19] p 1154 
4, At Any Time before Verdict [§ 20] p 1154 
5. Before Submission to Court or Jury or Retirement of Jury [§ 21]'p 1154 
6. After Submission to Court or Jury or Retirement of Jury [§ 22] p 1155 
7. What Amounts to a Submission or Retirement of Jury [§ 23] p 1156 
8. After Submission to Referees, Arbitrators, Etc. [§ 24] p 1157 
9. At Any Time before Trial [§ 25] p 1157 
10. After Commencement of Trial [§ 26] p 1158 
ll. After Jury Impaneled or Sworn [§ 27] p 1158 
12. After Removal of Cause [§ 28] p 1158 
13. After Rescript Sent Down [§ 29] p 1158 
14. After Reversal and Remand for New Trial TS 30] p 1158 
D. Grounds of Objection [§§ 31-35] p 1158 
1. Prejudice to Defendant’s Rights [§ 31] p 1158 
2. Demand of Defendant for Affirmative Relief [§§ 32-34] p 1159 
a. In General [§ 32] p 1159 
b. Set-Off or Counterclaim [§ 33] p 1159 
e. Cross Complaint or Reconventional Demand [§ 34] p 1161 
3. Rights of Interveners and. Third Persons [§ 35] p 1161 
KE. As to Part of Cause of Action [§ 36] p 1162 
F. As to One or More Codefendants [§§ 37-49] p 1162 
1. In Actions Ex Delicto [§ 37] p 1162 
2. In Actions Ex Contractu [§§ 38-40] p 1163 
a. In General [§ 38] p 1163 
b. Where Defendant Pleads Matter in Personal Discharge [§ 39] p 1163 
c. Joint and Several Contracts [§ 40] p 1164 
. Parties Made Defendants by Mistake [§ 41] p 1164 
. Nonresident Defendants [§ 42] p 1164 
. Absconding Defendants [§ 43] p 1165 
. On Disclaimer [§ 44] p 1165 
. Defendants Not Served [§ 45] p 1165 
. Joint Executors, Administrators, and Trustees [§§ 46-47] p 1165 
. Parties Sued in Different Capacities [§ 48] p 1165 
10. Where Principal and Sureties Joined [§ 49] p 1165 
G. Procedure to Effect Dismissal, Discontinuance, or Nonsuit [§§ 50-55] p 1166 
1. In General [§ 50] p 1166 
2. Time of Moving [§ 51] p 1166 
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3. Notice of Application and Discontinuance, [§ 52] p aney 
4. The Order [§§ 53-54] p 1167 
a. Form and agate [§ 53] Pp 1167 | 
b. Entry [§ 54] p 1167 
5. Payment or Tender of Costs [§ 55] p 1168. 
H. Imposition of Terms [§§ 56-58] p 1168. 
_ 1. In General [§ 56] p 1168 
2. Payment of ‘Costs [§ 57] p 1169 
3. Election to Proceed with Suit [§ 58] p 1170 
I. Operation and Effect [§§ 59-66] p 1170 
. In General [§ 59] p 1170 
. As Discharge of Cause of Action [§ 60] p 1171) 
- On Collateral Proceedings [§ 61] p 171 
. On Right to Defend against Counterclaim [§ 62] p 1171 
Upon Jurisdiction [§ 63] p 1171 © 
. As Waiver of Objections to Court’s Rulings [§ 64] p 1172 
- Collateral Attack [§ 65] p 1172 
. Effect of Two Nonsuits or Dismissals [§ 66] p'1172 
J. Setting Aside and Reinstating Cause [§§ 67-72] p 1172 
1. Power to Set Aside and Reinstate [§ 67] p 1172 | 
2. Time .[§ 68] p 1173 
3. Grounds [§ 69] p 1173 
4. Application and Notice [§ 70] p 1174 
5. Proceedings on Application [§ 71] p 1174 
6. Effect of Reinstatement [§ 72] p 1174 
III. INVOLUNTARY TERMINATION OF SUIT [§§ 73-157] p: 117 
A. Power to Order Nonsuit or Dismiss [§ 73] p 1175 
B. Right to Dismissal or Nonsuit [§§ 74-76] p 1175 
1. As Affected by Defendant’s Demand for Affirmative Relief [§ 74] p 1175 
2. As Affected by Admission of Part of Plaintiff’s Chass [$ 75] .p 1175 
3. Estoppel or Waiver of Right [§ 76] p 1176 
- Who May Move for Dismissal or Nonsuit [§ 77] p 1176 
. Who May Oppose Motion [§ 78] p 1177 ° 
. As to Part of Cause of Action [§ 79] p 1177 
. As to Some of Joint Defendants [§ 80] p 1177 
. Condition of Cause [§§ 81-82] p 1178 
1. In General [§ 81] p 1178 
2. When Application Premature [§ 82] p 1178 
. Stipulations as to Dismissal [§ 83] p 1179 
Grounds [§§ 84-123] p 1179 
. In General [§ 84] p 1179 
. Error as to Nature or Form of Peele and Misjoinder [§ 85] p 1179 
. Pendency of Another Action and Res Judicata [§ 86] p 1180 
. Premature Bringing of Aetion [§ 87] p 1180 
. Vexatious or Fictitious Suits [§ 88] p 1180 
. Statute of Limitations [§ 89] p 1181 ; 
. Disobedience of Order of Court [§ 90] p 1181 
. Irregularities in Proceedings [§ 91] p 1181 
. Want of Authority to Bring Suit [§ 92] p 1182 
. Want of Jurisdiction [§§ 93-94] p 1182 
a. Of the Person [§ 93] p 1182 
b. Of the Subject Matter [§ 94] p 1183 
. Objections Relating to Process [§§ 95-98] p 1184 
a. Want of Service [§ 95] p 1184 
b. Delay in Issue, Service, and Return of Process [§ 96] p 1184 
e. Defects in Steps Leading to Issuance of Process [§ 97] p 1184 
d. Defective or Irregular Service or Return [§ 98] p 1184 
12. Objections Relating to Parties [§§ 99-103] p 1185 
a. Want of Capacity to Sue [§ 99] p 1185 
b. Misnomer [§ 100] p 1185 
c. Misjoinder of Parties [§ 101] p 1185 
d. Nonjoinder of Parties [§ 102] p 1186 
e. Death or Disability of Party [§ 103] p 1187 
13.-Objections Relating to Pleadings [§§ 104-109] Pp 1187 
a. In General [§, 104] p 1187 
b. Omission of Formal Requisites [§ 105] p 1189 
ce. Delays or Omissions in Filing or Serving [§ 106] p 1189 
d. Variance [§ 107] p 1190 
e. Prayer for Wrong Relief [§ 108] p 1190 
f. Failure to File or Produce Obligations Sued on or Bill of Particulars [§ 109] p 1191 
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14. Want of Prosecution [§§ 110-121] p 1191 
a. General Rule [§ 110] p 1191 
b. Applications of Rule [§ 111] p 1192 
e. Excuses for Delay [§§ 112-119] p 1193 
(1) Impossibility of Trying Cause [§ 112] p 1193 
(2) Agreement to Setile [§ 113] p 1193 
(3) Awaiting Decision of Another Case [§ 114} p 1194 
(4) Delay Occasioned by Defendani’s Fault or with His Consent [§ 115] p 194 
(5) Stay of Action [§ 116]-p 1195 
(6) Reference of Action [§ 117] p 119 
(7) Death of Party or Attorney is 118} p 1195 
(8) Other Excuses [§ 118] p 1195 
d. Rule or Notice io Plaintiff to Proceed [$ at p 1196 
e. Duty of Defendant to Notice Cause — Trial |§ 121] p 1196 
15. Neglect to Enter Judgment [§ 122] p 1 
16. Other Grounds [§ 123] p 1197 
J. Procedure to Effect [§§ 124-134] p 1197 
1. The Motion [§§ 124-127] p 1197 
a. Form and Requisites [§ 124] p 1197 
b. Time of Making [§ 125] p 1198 
e. Notice of Motion [§ 126] p 1199 
d. Renewal of Motion [§ 127] p 1200 
2. Hearing and Determination [§§ 128-130] p 1200 
a. Discretion of Court [§ 12 <e p 1200 
b. Questions Considered [§ 129] p 1200 
e. Evidence [§ 130] p 1201 . 
3. Judgment or Order [§§ 131-134] p 1201 
a. Nature [§§ 131-132] p 1201 
(1) Absolute or without Prejudice [§ 181] p 1201 
(2) Conditional [§ 132] p 1202 
b. Form [§ 133] p 1203 
ce. Entry [§ 134] p 1204 
K. Discontinuance by Operation ef Law [§§ 135-141] p 1204 
. Omissions or Irregularities in Proceedings [§ 185] p 1204 
. Failure to Renew Process [§ 136] p 1204 ° 
Failure to Continue Cause [§ 137] p 1204 “4 
Irregularities in Pleadings [§ 138] p 1205 
Dismissal or Setting Aside of Process [§ 189] p 1205 
- Removal of Cause [§ 140] p 1205 
As to Some Joint Defendants [§ 141] p 1205 
L. Discontinuance or Nonsuit on Court’s veel eh [§ 142] p 1206 
M. Operation and Effect [§§ 143-145] p 120 
1. In General [§ 143] p 1207 
2. Effect on Intervention, Cross Complaint, or Counterclaim [§ 144] p 1208 
3. Enforcement of Order [§ 145] p 1208 
N. Setting Aside of Dismissal oth Nonsuit and Reinstatement of Cause. [§§ 146-156] p 1208 
. In General [§ 146] p 
. Discretion of Court rt a7} p 1209 
. Time for Setting Aside and Reinstatement [§ 148] p 1209 
. Notice of Motion [§ 149] p 1210 
. Grounds [§§ 150-151] p 1211 
a. In General [§ 150] p 1211 
b. In Case of Dismissal or Nonsuit for Want of Prosecution [§ 151] p 1211 
6. Application and Hearing [§ 152] p 1212 
7. Imposition of Terms [§ 153] p 1213 
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. The Order [§ 154] p 1213 
. Waiver of Objections [§ 155] p 1213 
10. Operation and Effect [§ 156]-p 1214 . 
O. Curing or Waiving Discontinuance [§ 157] p 1214 
CBOSS REFERENCES 
Abandonment of action see Actions $$ 448-446. Dismissal or nonsuit:—Continued 
Abatement of action see Abatement and Bevival 1 C. J. By 
“Abatement or revival see Abatement and Revival § 


Pp 15. 
Costs see Costs §§ 117-128. 


Dismissal or satisfac oo oe ets see Assiguments for Benefit of Crod- 
Accord and satis = as affected by see Accord and 245. 
Satisfaction § artarees ae Attorney and Client § 151. 
As affecting: Submission to arbitration see Arbitration and Award 
Lis pendens see Lis Pendens [25 Cye 1470]. 76. 
Statute of limitations see Limitations of Actions Directed on reversal see Apyeat 
25 Cye 1317 et seq]. For failure of proof see s Seve 8 Teak 288). 
As consideration for: For infringement of ce, Beal see 0 ee 10 ss 
Bill or note see Bills and Notes § $74. In lower court after remand see 
Contract see Contracts § 204. S287. 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Dismissal or nonsuit:—Continued 


Judgment on, as barring another suit see Judgments 
[23 Cye 1139]. 
Of particular action or proceeding: 
Action for injury by animals see Animals § 381. 
Action on bond see Bonds § 232. 
Appeal see Appeal and Error §§ 2373-21450. 
Audita querela see Audita Querela § 37. 
Bankruptcy see Bankruptcy §§ 62, 141, 148. 
Before justice of the peace see Justices of the 
Peace [24 Cyc 574 et seq]. 
By or against: 
rere wife see Husband and Wife [21 Cyc 
Partners see Partnership [30 Cyc 571]. 
Certiorari see Certiorari §§ 293-336. 
Condemnation see Eminent Domain [15 Cyc 935 et 
seq]. 
Creditor’s suit see Creditors’ Suits § 156. 
opel prosecution see Criminal Law §§ 778-792; 
Divorce see Divorce [14 Cyc 701 et seq]. 
Ejectment see Ejectment [15 Cyc 164]. 
Election contest see Elections [15 Cyc 416]. 
Foreclosure see Mortgages [27 Cyc 1634]. ” 
Habeas corpus see Habeas Corpus ft Cyc 323]. 
In admiralty see Admiralty §§ 246,247. 
In equity see Equity [16 Cyc 460 et seq]. 
Injunction see Injunctions [22 Cyc 947 et seq]. 
Insolvency see Insolvency [22 Cyc 1332]. 
Malicious prosecution, want of probable cause as 
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Dismissal or nonsuit:—Continued 


Of particular action or proceeding:—Continued 

Mandamus see Mandamus [26 Cyc 479]. 

Partition see Partition [30 Cyc 248]. 

Probate see Executors and Administrators [18 Cyc 
1039]; Wills [40 Cyc 1318]. 

Receivership see Receivers [34 Cye 171]. 

Reference see References [34 Cyc 821, 825]. 

Replevin see Beplevin (34 Cyc 1509 et seq]. 

Scire facias see Scire Facias [35 Cye 1157]. 

Submission of controversy see Submission of Con- 
troversy [87 Cyc 357]. 

To enforce mechanic’s lien see Mechanics’ Liens [27 


Cyc 419]. 

To wean title see Quieting Title [32 Cyc 1375 et 
seq]. 

Trespass to try title see Trespass to Yry Title [38 
Cye 1225]. 


Trover and conversion see Wrover and Conversion 
[88 Cye 2104]. 
Removal after see Removal of Causes [34 Cyc 1309]. 
Review of order granting or refusing see Appeal and 
Error §$ 332-336. 
Stipulation as to see Stipulations [36 Cyc 1289]. 


Revival of action see Abatement and Revival 1 C. J. p15, 
Striking cause from docket see Trial [88 Cyc 1294]. 
Withdrawal of: 


noice on see Set-Off and Counterclaim [34 Cyc 


Juror see Criminal Law § 2569; Trial [88 Cyc 1593]. 
Motion see Motions [28 Cyc 14, 15]. 


, 


evidenced by see Malicious Prosecution [26 Cyc 


Pleading see Pleading [31 Cyc 600]. 
Set-Off see Set-Off and Counterclaim [34 Cyc 762]. 


I. DEFINITION AND NATURE OF PROCEEDINGS 


A. Dismissal. 


$1] 


1. Ark.—Livingston v. New Eng- 
land Mortg. Security Co., 77 Ark. 379, 
382, 91 SW 752° [eit Cyc]. 

Cal.—Leese v. Sherwood, 21 Cal. 
151, 164. é 

Miss.—Bosley v, ,Bruner, 24 Miss. 
457, 462 [cit Bouvier L. D.]. 

Mo.—State v. Goodrich, 159 Mo. A. 
422, 424, 140 SW 629. 

N. H.—Taft v: Northern Transp. 
Co., 56 N. H. 414, 417. 

N. Y.—Rosenthal v. Friedman, 60 
peat ite 558, 554,.112 NYS 449 [cit 


ye). 

Porto Rico.—Fanfan |v. Fajardo 
Sugar Growers Assoc., 7 Porto Rico 
Fed. 352, 353. 


S. D.—Greeley v. Winsor, 3 S. D? 


138, 140, 52 NW. 674. ° 

“A dismissal of an action is a 
final decision, of the action, and it is 
a final’ decision of ‘the action as 
against all claim made by it, al- 
though it may not be a final deter- 
mination of the rights of the parties 
as they may be presented in some 
other action.” Leese v. Sherwood, 21 
Cal. 151, 164. 

2. Bullock v. Perry, 3 Stew. & P. 
(Ala.) 319. 

8. Bullock v. Perry, 2 Stew. & P. 
(Ala.) 319; Pescud y. Hawkins, 71 
N: C. 299; Morgan v. Allen, 27 N. C. 
156, 157. 4 

4, Bosley v. Bruner, 24 Miss. 457, 
462 [cit Bouvier L. D.]. 

5. Bosley v. Bruner, 24 Miss. 457, 
462 [cit Bouvier L. D.]; Camden, etc., 
R. Co. v. Stewart, 19 N. J. Eg. 69. 

Dismissal in et generally see 
Equity [16 Cyc 460 et seq]. 

6. Ga—Kelly v. Strouse, 116 Ga. 

872, 43 SE 280; Souders v. Carolina 
Portland Cement Co., 3 Ga. A. 99, 59 
SE 467. 
. N. Y—Stanton v. King, 76 N.Y. 
585 mem; Lomer v. Meeker, 25 N. Y. 
361; Lake v. Artisans’ Bank, 3 Abb. 
Dec. 10, 3 Keyes 276, 1 Transcr. A. 
71, 8 AbbPrNS 209; Robinson v. Mc- 
Manus, 4 Lans. 380. 

Porto Rico.—Fanfan v. Fajardo 
Sugar Growers Assoc., 7 Porto Rico 
Fed. 352. 

Vt.—Davenport v. Newton, 71 Vt. 
11, 42 A 1087, 


Dismissal 
final ending of a suit, not a final judgment on the 
controversy, but an end of that proceeding.t 
though the term ‘‘dismissed’” or ‘‘dismissal’’ is 
now a familiar one in courts of law,? it was not 
originally applied to common-law proceedings,® and 
seems to have been borrowed from proceedings in 
courts of chancery,* where in practice it is applied 


signifies the 


Al- 


pi hk ie ab v. Waggoner, 20 Wis. 


[a] Practically there is now little 
or no difference between dismissal 
and nonsuit, but the latter was orig- 
inally had upon the motion of plain- 
tiff, while the former was the action 
of the court. Fanfan v. Fajardo 
Sugar Growers Assoc., 7 Porto Rico 
Fed. 352 

{b] OWnder code procedure. — The 
dismissal of a complaint under code 
procedure in an action in the nature 
of what were formerly termed 
“common-law actions” has been held 
equivalent to a nonsuit under the 
common law. Souders v. Carolina 
Portland Cement Co., 3 Ga. A. 99, 59 
SE 467; Molloy v. Whitehall Portland 
Cement Co., 116 App. Div. 839, 102 
NYS 363; Niagara F. Ins. Co. v. 
Campbell Stores, 101 App. Div. 400, 
92 NYS 208 [aff 184 N. Y. 582 mem, 
77 NE 1192 mem]; Coit v. Beard, 33 
Barb. (N. Y.) 357, 12 AbbPr 462, 22 
HowPr 2. 

[c] Distinction as to remedy.—A 
motion to nonsuit is intended to test 
the sufficiency of the evidence, while 


a motion to dismiss is aimed at the 
fatal defects in the pleading. Evans 
v. Josephine Mills, 119 Ga. 448, 46 
SE 674. 

7. Ind.—English v. Dickey, 128 
Ind. 174, 27 NE 475, 13 LRA 40. 

Ky.—Aikman v. South, 97 SW 4, 5, 
29 KyL 1201. 

La.—Laenger v. Laenger, 138 La, 
532, 70 S501. 

Mass.—Kempton v. Burgess, 136 
Mass. 192. 

Minn.—Hunsden v. Churchill, 20 
Minn. 408. 
eee Ea v. James, 48 Mo. 

Philippine.—Lanuza v. Gonzalez, 17 
Philippine 413. 

[a] Synonymous terms. — The 
terms “dismissal,” “discontinued,” 
“stricken from the _ docket,” and 
“filed away” mean substantially the 
same thing; that is, that the action 
has been stricken from the docket 
for want of prosecution, or upon the 
motion of plaintiff or the court. Aik- 
man v. South, 97 SW 4, 29 KyL 1201. 


the parties have 


to the removal of a cause out of court, without any 
further hearing.® 

Other terms compared and distinguished. A dis- 
missal in effect is equivalent to a nonsuit,® and, in 
practice, also imports the same thing as a discon- 
tinuance, namely, that the cause is sent out of 
court;’ but it is not equivalent to a retraxit,’ unless 
agreed to the dismissal.® 


{b] Distinction between “dismiss- 
al” and “sobreseimiento.”—There is 
a distinction between the English 


word “dismissed” and the Spanish 
word “sobreseido.” The Spanish 
word, taken by itself, is properly 


limited to the dismissal of the com- 
plaint or of the action in cases such 
as mentioned in Code Civ. Proc. § 127, 
wherein the judgment does not dis- 
pose of the issues’ raised by the 
pleadings. The English word “dis- 
missed” in the phrases “the com- 
plaint is dismissed,” or “the action 
is dismissed,” is not accurately ren- 
dered by the use of the Spanish word 
“sobreseer”’ when this English word 
is employed in the disposing part of 
a judgment which actually disposes 
of the issues raised by the pleadings; 
in such a case the Spanish words 
“sobreseer definitivamente’’ would 
more nearly express the full meaning 
and effect of the English word “dis- 
missed,” when used in this connec- 
tion, the dismissal, in English, being 
understood to be “without day.” La- 
nuza v. Gonzalez, 17 Philippine 413. 
8. . S.—Hoffman v. Porter, 12 
F. Cas. No. 6,577, 2 Brock. 156. 
Ala.—Bullock v. Perry, 2 Stew. & 
P. 319 
21 P 865 


Cal.—Lord v. Dunster, 79 Cal. 477, 

Ga.—Justices Morgan County Infe- 
rior Ct. v. Selman, 6 Ga. 432. 

Mee C.—Pescud v. Hawkins, 71 N. C. 

Wash.—State Medical Wxamining 
Bd. v.: Stewart, 46 Wash, 79, 89 P 
475, 123 AmSR 915, 11 LRANS 5657, 
13 AnnCas 653. 

9. Stoutenborough v. San Fran- 
cisco Bd. of Education, 104 Cal. 664, 
88 P 449; Turner v. Fleming, 37 Okl. 
75, 130 P 551, 45 LRANS 265, Ann 
Cas1915B 831; State Medical Examin- 
ing Bd. v. Stewart, 46 Wash. 79, 89 P 
475, 1283 AmSR 915, 11 LRANS 557, 
13 AnnCas 653. 

[a] To operate as a retraxit an 
order of dismissal must be made on 
motion of one party on the written 
consent of the other. Stoutenbor- 
ough v. San Francisco Bd. of Educa- 
tion, 104 Cal. 664, 38 P 449, 
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B. Discontinuance.'° 


ure to follow up his ease.1? 


A discontinuance 
in practice is the chasm or interruption in proceed- 
ings occasioned by the failure of* plaintiff to con- 
tinue the suit from time to time as he ought, or fail- 
It is a proceeding in 
the cause,}? and although it is in substance and ef- 
fect an abandonment. by- the moving party of his 
pending cause,1* it means no more than a declara- 
tion, of plaintiff’s willingness to stop the pending 
action and is neither an, adjudication of his cause 
by the proper tribunal nor an acknowledgment by 
him that his claim is’ not well founded.* 
tinuances» are either: voluntary, as where plaintiff 
withdraws his suit,’® or involuntary, 
consequence of some technical omission or misplead- 


DISMISSAL AND, NONSUIT 


another suit.22 


[§ 3] 


Discon- 


as where in 


ing the suit is deemed out of court.?® 


110, Submission to arbitration as 
discontinuance see. Arbitration na 
Award §§ 76-78. 

11. Ala.—Porter. v: Watkins, 196 
Ala, 333, 334, 71 S 687; Hayes v. 
Dunn, 136 Ala. 528, 531, 34 S 944; 
aes Humes, 130 Ala. 201, 203, 30 


Ga-—Rountree v. Key; 71 Ga.. 214,) 


215; Kahn v. Herman, 3 Ga. 266, 272. 
Mass.—Gilbreth v. Brown, 15 Mass, 


LSS 179. 
N. H.—Taft v, Northern Transp. 
Go..'56 N. H. 414, ie 


N. C.—Penniman v. Daniel, 91 N. 
431, 434. 

Pa,—Lowry v. McMillan, 8 Pa. 157, 
163, 49 AmD 501. 

W. Va.—Gillespie v. Bailey, 12 
W. Va. 70, 86, 29 AmR 445 [cit 3 
pot Comm. p 296; Bouvier 


fa] Other definitions. — (1) “A 
break or chasm’ in a suit arising 
from the failure of the plaintiff to 
carry the proceedings forward in due 
course. of law.” Kennedy v. Me- 
Nickle, 7 Phila. (Pa.); 217. (2) “The 
result of some act done or omitted 
by the plaintiff, which legally with- 
draws his cause from the power and 
jurisdiction of the court.” McGuire 
v. Hay,.6 Humphr. (Tenn.) 419, 421. 
(3) “A,.chasm or gap left by neg- 
lecting ‘to enter a continuance.” Taft 
v.:Northern Transp, Co., 56 N. H. 414, 
416. (4) “A gap or chasm in the 
proceedings, occurring while the suit 
is pending.” Hayes v. Dunn, 136 Ala. 
528, 531, 34 S 944; Ex p. State, 71 
Ala. 363, 367; Ex p. Hall, 47 Ala. 
675,680; Drinkard v. State, 20 Ala. 


9,18, 

fb] “Discontinuance at common 
law. was a failure to continue. the 
cause regularly from day to day, 
or term to_term, between the com- 
mencement of the suit and final judg- 
ment.” Germania F. Ins. Co. v. 
Francis, 52 Miss. 457, 467, 24 AmR 
674. ‘To same effect Laenger v. Laen- 
ger, 138 La. 532, 70 S 601. 

[ce] In pleading it has been de- 
fined as the interruption’ occurring 
when no answer is given to some 
material matter in the. preceding 
pleading and the opposite party neg- 
lects to take advantage of such omis- 
sion. Anderson L. D.; 3 Blackstone 
Comm. -p 296; Bouvier. L. D. [cit 
Bacon Abr. tit Pleas; Comyns. : Dig. 
tit Pleader] (where it was said: “It 
is distinguished from _ insufficient 
pleading by the fact that the pleading 
does: not profess ‘to answer all the 
preceding pleading in a case of dis- 
continuance’); Gould Pl. p 336. 

fd] “Withdrawing a suit” is an 
expression used in common parlance 
as ‘equivalent to !!‘discontinuance.” 
Lowry. v. MeMillan, 8i'Pa. 157, 49 
AmD» 501. ) 

[el] « Acts not constituting discon- 
tinuance.—(1) An’ election to pro- 
ceed in equity does not constitute a 
discontinuance. _ Simpson vw. Sadd, 
16, C.. B. 26, 81 ECL 26, 139° Reprint 
663. (2) If after a judgment against 
him defendant comes into court at a 


eee 


subsequent term and procures the 
judgment to be set aside and pleads 
to the action, and a verdict is sub- 
sequently rendered against him, it 
is no discontinuance of the action of 
which he can take advantage. Horah 
v.dLong, 20 N. C. 416, 34 AmD 278. 
12. Murray iv. Silver, 1 C. B. 638, 
639, 50 HCL,.638,. 135 ao GE 


Hodgson v. Graham, 26 U B. 
7 
[a] Reason for rule.—‘It is 


difficult to say,that taking out a 
rule to discontinue, is not taking 
a step in the cause. In order ‘to 
perfect it, the plaintiff must go on 
and procure the costs to be taxed; 
which clearly would be taking a pro- 
ceeding in, the cause.’ Murray v. 
Silver, 1 C. B. 688, 639. 50 ECL 638, 
135 Reprint: 691 (per Tindal; C. J.). 

18. . Porter v.. Watkins, 196. Ala. 
333, 334, 712 S 687; Farmers’ Oil, ete., 
Co. v. Melton. 159 Ala. 469, 474, 49 
S 225; Ex p. Humes, 130 Ala. 201, 203, 
30 S 732; Hagerty’v. Hughes, 4 Baxt. 
(Tenn.) 222. 

‘[a] An amendment of the sum- 
mons and declaration,; amounting to 
abandonment of the original action, 
and an election to prosecute a new 
one; amounts to a discontinuance of 
the original action. Hagerty v. 
Hughes, 4 Baxt. (Tenn.) 222. 

14. Wilson v. Smith, 117 Fed. 707, 
710 [aff 126> Fed. 916, 61.CCA 446]; 
Farmers’ Oil, ete., Co. v. Melton, 159 
Ala. 469. 474, 49 S 225; Livingston 
v. New England Mortg. Security Co.,; 
77 Ark. 379, 382, 91 SW 752 [cit Cyc]; 
Engle v. Susquehanna Mut. F. Ins. 
Co.,' 8:.Pa. Dist.»172..20 Pa. Co. ;90. 


15. Hunt v: Griffin: 49 Miss. 742; 
Hadwin iv. Southern R. Co.’ 67 S. C. 
463, 466. 45:-SEH 61019; Alderman v. 


Roesel, 52 S. C. 162, 29 SE 385; Dun- 
ham v.:Carson, 37 S. C. 269, 15 SH 
960; Hill v.. Bloomer, 1'Pinn. (Wis.) 


463, 467 [cit Graham Pr. P 603; 
Petersdorf Abr. pp 387, 393]. 
ta giles -—Ex p. Doak, 188 ‘Ala. 406, 


Til. —McANister v. Ball, :28 Ill. 210: 

Miss.—Hunt v. Griffin, 49 Miss. 742. 

Wis.—Hill v. Bloomer, 1 Pinn. 463. 

Eng.—Aliece v. Gale, 10 Mod. 112, 
88 Reprint 651;' Bisse 'v. Harcourt, 1 
Salk. 177, 91 Reprint 162. 

fa] “A discontinuance can only -be 
predicated of some positive act’ of 
the actor in the proceeding, or in 
consequence of the actor’s failure or 
omission to perform some precedent 
duty enjoined upon the actor by law.” 
6a Pe Doak; 188 Ala. 406,414, 66 S 

[b] ‘Where one of several counts 
answered.—“The doctrine of discon- 
tinuance by not taking judgment by 
nil dicit, for the part of the declara- 
tion unanswered, where the plea upon 
which issue is taken only professes 
to answer a part, when properly un- 
derstood, does not apply where there 
are several counts in a declaration 
and the plea is filed to but one, or 
a part of those counts, and is a com- 
plete answer to these, leaving the 
other counts unanswered. In the ap-! 


C. Nonsuit. 
judgment given against plaintiff when he is unable 
to prove his case, or when he refuses or neglects 
to proceed to the trial of a cause-after it has been 


[§§ 2-3 


Other terms compared and distinguished. A discon- 
tinudnee has been spoken of as a species of dis- 
missal,!? as being equivalent to marking the cause 
settled, *718 and as being somewhat similar to a 
nonsuit, 1b although a distinction - between discon- 
tinuance and nonsuit’ has been recognized,?° 
untary discontinuance is also like a ‘nolle prosequi ;*+ 
but technically it differs from a retraxit, in that it 
does not, like a retraxit, operate as an extinguish- 
ment of ‘the cause, but leaves plaintiff free to “bring 


A vol- 


Nonsuit is the name of a 


plication of this doctrine, each count 
should be considered as a separate 
declaration,.as it in fact is, and if a 
plea professes to answer put a part 
of one. of ‘these counts or declara- 
tions, and in fact does answer but 
a part, there is the technical 
discontinuance, unless he applies to 
the court for leave subsequently, to 
take judgment for the part unan- 
swered.” McAllister v. Ball, 28 Ill. 
210,215. 

Involuntary termination of suit 
generally see infra §$§ 73-157. 

17. Bullock) v.: Perry, 2 Stew. & P. 
(412) 319. See generally supra § 


“18, 
Div. 
Div. 

19 
214, 


Pomaranz v. Marcus, 93 App. 
552, 87 NYS 941 [rev 86 App. 
821, 83 NYS 711]. 


Ga:—Rountree Vv. Key, 71 Ga. 
Ind.—English v. Dickey, 


oon Ind. 
174, 182, 27 NE 495, 18 LRA 
La.—Laenger v. Laenger, iss La. 
532, 70 S501. 

Miss.—Hunt v. Griffin, 49 Miss. 742, 
748 [cit’’8 Blackstone Comm. p 296; 
Bouvier L. D.]. 

a v. James, 48 Mo. 

N. Y.—Peo. v. Whaley, 6 Cow. 661. 

Va.—Hoover v. Mitchell, 25 Gratt. 
(66 Va.) 390. 

[a] Reason for rule—*“A discon- 
tinuance is somewhat similar 
to a non-suit; for when a plaintiff 
leaves a chasm in the proceedings of 
his cause, as by not continuing the 
process regularly from day to. day 
and time to time, as he ought to do, 


the suit is discontinued, and the de- 


fendant is no longer bound to at- 
tend.” 3 Blackstone Comm. p 296 
[quot Rountree v. Key, 71 Ga. 214, 
215; Kahn v. Herman. 3 Ga. 266, 272]. 

[b] . Under the Louisiana practice 
discontinuance and voluntary nonsuit 
are the same. Dennistoun v. Rist, 9 
La. Ann. 464. 

20. Evans v. Clover, 1 Grant (Pa. ) 


164, 169; Lamb. v. Greenhouse, 59 
Pa. Super. 329, 332. 
An act of ‘discontinuance is not 


a nonsuit. though the difference: in 
their legal-effect is slight. A greater 
distinction exists in the mode of ap- 
plying them, the one being subject. 
to the discretion of the plaintiff, the 
other of the court.” Evans v. Clover, 
supra [quot Knabb v. Conner, 23 Pa. 
Co., 287, 12391. 

“While a discontinuance and a vol- 
untary nonsuit do not. differ greatly 
in their legal.:effect,..yet a, well- 
defined distinction between them has 
been uniformly recognized in prac- 
tice. Whatever may be said as to 
the absolute right of a plaintiff to 
suffer a voluntary nonsuit, it cannot 
be said that-he ever had an absolute. 
right, either at’ common law or by 
statute, to discontinue.” Lamb.  v. 
Greenhouse, supra. 

21. Nettleton v. Gridley, 21 Conn: 
531, 56 AmD 3878. 

°22; Wilson vy. Smith, 117 Fed. 707 
[aff 126 Fed. 916, 61 CCA 446]; Gil- 
breth v. Brown, 15 Mass. 178; Ken- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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put at issue, without determining such issue.?* It 
is of two kinds, voluntary and involuntary.2* A 
voluntary, nonsuit is: an abandonment of his cause 
by a plaintiff who allews a\ judgment for costs to be 
entered against him by absenting himself or failing 
to answer when called upon to.hear the verdict.*> 
An involuntary or compulsory nonsuit takes: place 
where plaintiff, on being. called, when his case is 
before the court for trial, neglects ‘to appear, or 
when he has given no evidence on which a jury 
could find a verdict;?° but it has been held that a 


nedy v. McNickle, 7 Phila. (Pa.) 217. 
Retraxit generally see infra § 4. 
23. Bouvier L. D. p 233 [quot Her- 

ring v. Poritz, 6 Ill. A. 208, 211]; 

Spring Valley Coal Co. v. Patting, 112 

Th A, 4 [aff 210 Il. 342, 71 NE 

371]; Lindenthal v. Germania L. Ins. 

Co., 174; N.Y. /76,,537,: 66 NE 629, 

1112; Deeley v,, Heintz, 169 N. Y. 129, 

133, 62 NE 158. 

{a] Other definitions. — (1) “A 
nonsuit is,, where the plaintiff is ad- 
judged not to follow,.or pursue his 
remedy, as he ought to do; or is 
ordered, in consequence of a total or 
essential failure of necessary evi- 
dence to go to a jury in proof of 
his claim or demand.” State v. Stark, 
5.S. C. L..101, 102. (2). “A nonsuit, 
strictly speaking, is the voluntary act 
of the plaintiff, and the judgment is 
founded on his supposed neglect to 
bring on the issue to be tried accord- 
ing to the practice of the court.” 
Baker v. Deliesseline, 15 S. C..L. 372, 
377. (3) “If the plaintiff neglects to 
deliver a. declaration for two terms 
after the defendant appears, or is 
guilty of other delays or defaults 
against the rules of law, in any sub- 
sequent stage of the action, he is 
adjudged not to follow or pursue his 
remedy-as he ought to do, and there- 
fore a nonsuit or non prosequitur is 
entered.” 3 Blackstone Comm. p 296 
foot Kahn v. Herman, 3 Ga. 266, 


[b] “A nonsuit at common law 


was nothing more than a declaration 
by the Court that the plaintiff had 
made default in appearing at the 
trial to prosecute his suit.” Poyser 
v. Minors, 7 Q. B. D..329, 332 [quot 
Danforth v. Danforth, 40 Nev. 435, 
P 927, 928]. 

{c] <A direction to the jury to find 
for defendant is in effect a nonsuit, 
and. must be so treated, Creek v. 
McManus, 13 Mont. 152, 32 P 675; 
McKay v. Montana Union R. Co., 13 
Mont. 15, 31 P 999. 

24. Hammergen v. Schurmeier, 3 
Fed. 77, 1 McCrary, 436; Herring v. 
Poritz, 6 Tl. A. 208, 211. ‘ 

25. Colo—McKirahan v.. George- 


town Tunnel Transp. Co.,. 62 Colo. 
428, 429, 163 P 1118. 

lil.—Herring v. Poritz, 6 Ill. A. 
208, 211. 

» Me.—Washburn v.. Allen, 77 Me. 
344, 346 


Mo.—Williams v. Finks, 156. Mo. 
597, 607, 57 SW 732. 

Ney.—Danforth v. Danforth, 40 
Nev. 435, 440, 166 P 927; Laird v. 
Morris, 23 Nev. 34, 37, 42 P 11. 

N. Y.—Deeley v. Heintz, 169 N. Y. 
129, 182, 62 NE 158. 

N. C,—Southern :Cotton Oil Co. v. 
ge hr N. C. 51, 55, 87 SE 938 
cit ec}. 

ee aera vy. Lutz, 180 Pa. 476, 
479, 36 A 929. 

Vt.—Davenport v. Newton, 71 Vt. 
11, 23, 42 A 1087. 

W. Va.—Buena Vista Freestone 


Co. v. Parrish, 34 W. Va. 652, 654, 
12-SE 817. ‘ 
_f{a] Other definitions. — (1) “A 
voluntary 


letting fall the action.” 
Alexander v. Davidson, 27 S. C..L. 
49, 51. (2) “A mere neglect and 
default of the plaintiff to prosecute 
his suit.” Loomis v. Green, 7 Me. 
386, 391. (3) “A mere default and 
neglect of the plaintiff.” 3 Blackstone 
Comm. p {quot Thompson_ v. 
Thompson, 65 SW 457, 459, 23 KyL 


‘ 
\ 


Co., 69 N. H. 429, 45 A 243. 


DISMISSAL AND NONSUIT 


‘ nonsuit will. be 


dence.?9 


suit is in effect 


1535]. (4) “A> renunciation of a 
suit by the plaintiff, or demandant, 
most commonly upon the discovery 
of, Some.error, or defect, when the 
matter is so far proceeded in, that 
the jury is ready to deliver their: ver- 


dict.” Jacob L. D. [quot Dana v. 
Gill, 5) J. J. Marsh. (Ky.) 242, 2438, 
20 AmD 255]. i 


{b] At common law the one essen- 
tial of a nonsuit was the abandon- 
ment of the case by plaintiff. Dan- 
eo v. Danforth, 40 Nev. 435, 166 P 

26. Ariz.—Piper v. Taylor, 17 Ariz. 
351, 362, 152 P 868. 

4 ere v. Poritz, 6 Ill: A. 208, 


1. 

Pe oe v. Allen, 77, Me. 
Mo.—Diamond Rubber Co. v. Wer- 
nlcKel 166 Mo. A. 128, 129, 148 SW 

Nev.—Laird v. Morris, 23 Nev. 34, 
37,,42,-P 11, 

N. Y.—Deeley v. Heintz, 169 N. Y. 
129,, 1382, 62 NE 158. 

S. C.—Alexander v. Davidson, 27 
S..48. ds. 49,61; State. .v... Stark; 5 
SS CrtE 10 1025.4 

Wash.—McGuire v. Bryant Lum- 
by etc., Co., 53 Wash. 425, 102 P 

“Where a. plaintiff is demanded 
and doth not appear, he is. said to 
be nonsuit.’”’ Bacon Abr. tit Nonsuit 
[quot Dana v. Gill, 5 J. J. Marsh. 
(Ky.) 242, 243, 20 AmD 255]. 

27. Diamond. Rubber Co. v. Wer- 
nicke, 166 Mo. A, 128, 148 SW 160; 
Wonderly v. Haynes, 159 Mo. A. 122, 
139 SW 813; Graham v. Parsons, 88 
Mo. A. 385. 

On adverse ruling generally see 
infra § 6. 

28. U. S.—Hammergen v. Schur- 
meier, 3 Fed. 77, 1 McCrary 436. 

Ala.—Russell v. Rolfe, 50 Ala. 56; 
Bullock v. Perry, 2 Stew. & P. 319. 

Ga.—Stevens v. Wood, 17 Ga. A. 
756, 88 SE 413. 

RE ge tng J v. Poritz, 6» Ti. .-A. 

Ky.—Thompson v. Thompson, 65 
Sw 457, 23 Kyl 1535; Dana v., Gill, 
5 J..J..Marsh, 242, 20 AmD 255. 

Me.—Washburn v.. Allen, 77 Me. 


'344; Loomis y,. Green, 7 Me. 386, 


Md.—Hall v. Schuchardt, 34 Md. 15. 
Mo.—Wiethaupt v. St. Louis, 158 
Mo. 655, 59 SW 960. 


Nev.—Clow v. West, 37 Nev.: 267,, 


142 P 226; 228 [cit. Cyc];. Laird v. 
Morris, 23 Nev. 34, 42: P 11. 
N. H.—Ordway v. Boston, ete., R. 


.' Y.—Forbes v. Chichester, 125 
N. Y. 769 mem, 26 NE 914, 3 Silv. 
A. 430; Galletto v. Serafino, 40 Misc. 
671, 83 NYS 184. 

N. C.—Bradshaw v.. Citizens Nat. 
Bank, .172 N. C. 632, 90 SE 789, 790 
[quot Cyc]. 

Porto Rico.—Fanfan v. Fajardo 
Sugar Growers Assoc., 7 Porto Rico 
Fed: 352. 

S. C.—Baker v. Deliesseline, 15 
S.C... L. 1372, 

W. Va.—Southern Branch R. Co. v. 
Long, 26 W. Va. 692. 

[a] Historical discussion of doc- 
trine see Ordway v. Boston, etc., R. 
Co., 69 N.. H. 429, 45 A 243. 

[b] -A nonsuit is in many in- 
stances of importance, because it 
gives. the party the right, to com- 
mence the same suit again, and alter 
its status by .additional testimony, 
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deemed involuntary only when it 


| is prompted by an adverse ruling of the court, which 
| is preclusive of a ‘recovery by’ plaintiff.27 “As ‘a 
| rule a nonsuit is not a final disposition of’ the cause 
' on: the merits and does not bar another ‘suit upon 
the same cause of action;?8 but it has been held to 
be a judgment upon the merits, where it is peremp- 
torily ordered for a failure or insufficiency of evi- 


Other terms compared and distinguished.2° A non- 


like a'non prosequitur,?* or a dis- 


whereas if he answers and hears the 
verdict he must stand on the case 
as then presented and rely upon his 
exceptions and upon obtaining a re- 
‘versal of the judgment on appeal. 
Hall. v. Schuchard, 34 Md: 15; Brad- 
Shaw v. Citizens’. Nat. ,Bank, 172 
N.C. 632, 90 SE 789, 790 Equot Cyc]. 

{c] Test whether nonsuiti—It is 
generally a safe test of the question 
whether the result in any case is a 
nonsuit or a judgment upon the mer- 
its to inquire whether the deter- 
mination would be a bar to another 
proceeding for the same relief be- 
tween the same parties.” .Forbes v. 
Chichester, 3 Silv. A. (N. Y.) 430, 434, 
26 NE 914. 

[d] Judgment on the merits and 
not a nonsuit.—Keyes v. Smith, 183 
N. Y.»376, 76 NE 473. } 

Dismissal or nonsuit as affecting 
statute of limitations see Limitations 
of Actions [25 Cyc 1317-1319]. 

29. Ordway v. Boston, etc., R. Co., 
69 N. H. 429, 45 A 243. 

30. [a] Distinguished from con- 
tinuance.—“‘A nonsuit implies that’a 
plaintiff is constrained to abandon 
his suit, which is not the fact where 
he has good cause ‘for a- continuance. 
A voluntary nonsuit waives» all 
known reasons for a. continuance.” 
Yep ena v. King, 1 Overt, (Tenn.) 

Compared with discontinuance see 
supra § 2. 

81. Kelly v. Strouse, 116 Ga. 872,;; 
43 SE 280; Davenport v. Newton, 71) 
Vt. 11, 42 A 1087; Marcus v. McClure, 
63 W. Va. 215, 59 SE 1055;,,Buena 
Vista Freestone Co. v. Parrish, 34 
W. Va. 662, 12 SE 817. But compare 
‘Derrickson v. Colonial Trust Co., 17 
Pa. Dist. 80, 82 (where ‘the: court? 
said: “A non pros. and a non-suit’ 
are different judgments. The latter 
involves the non-appearance, on call, 
of the plaintiff on the trial, or such 
a defect in-points of law .or.inade- 
quacy of proof as renders it either, 
impolitic or impossible for plaintiff 
to proceed with the suit; a judgmenty 
of,non pros., under the rule of court 
which directs the prothonotary, as a) 
matter of .course,. to enter such >a 
judgment unless a statement-is filed; 
and served within twelve months: 
from the return-day to which an ac- 
tion is brought or an appeal. is en-) 
tered, is a judgment by default for 
laches. Under the practice in: our 
courts, the non pros. may. be entered 
by the prothonotary by order of anz 
attorney, while a non-suit can only, 
at the trial, be suffered by the plain-, 
tiff or be ordered by the court’). 

“By the common-law nonsuit the: 
plaintiff goes out of court;as to all 
the defendants, the same as he does 
by a nol pros., and therefore when 
he desires to go out of court only 
as to some of the defendants or as; 
to a part of the declaration, a nol., 
pros, is probably the most apt way, 
of doing it, though we are little ac-, 
customed to that in civil cases.”, 
Davenport v. Newton, 71 Vt. 11, 23,, 
42.A 1087. . 

[a] Im Georgia under the rules of 
court the term “nonsuit’’ is to. be 
taken “in the sense of the non-pros. 
of the English practice or the dis- 
missal of our practice.” Kelly v. 
Strouse, 116 Ga. 872, 883, 43 SE 280, 

[b] ,In West Virginia “non prose-; 
quitur” is commonly called’a “‘non- 
suit,” and.covers judgment by,non 
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missal,°? and is sometimes informally entered as a 
dismissal ;?3. but it differs from a retraxit in that in 
case of a nonsuit plaintiff may begin his suit again, 
which he cannot do in case of a retraxit.** 

[§ 4] D. Retraxit and Nolle Prosequi.*® A re- 
traxit is an open and voluntary renunciation of a 
claim in court;3® there must be a formal and fmal 
renunciation of plaintiff’s right of action by which 
It operates as a 
perpetual bar to the cause of action,®® and hence it 
cannot be entered by attorney, unless he is spe- 
cially authorized to enter it,?° but must be entered 


it is carried into the judgment.** 


DISMISSAL AND NONSUIT 


as a nonsuit.4? 


ance.48 


by plaintiff in person,*® or with his personal con- 
II. VOLUNTARY TERMINATION OF SUIT 


[§ 5] A. Right to Dismissal, Discontinuance, or 


Nonsuit—1. In General. Plaintiff 


right at all times and under all circumstances. to 
discontinue, dismiss, or take a nonsuit,*® but such 


right is often dependent upon the 


the rights of defendant,®°° or upon the application 
being made at the proper time,®! and the granting 


of leave to do so is often held to 


prosequitur, nolle prosequi, and tech- 
nical nonsuits, and also judgments 
of nonsuit entered under statute or 
rules. Buena Vista Freestone Co. v. 
Parrish, 34 W. Va. 652, 12 SE 817. 

Nolle prosequi generally see infra 


§ 4. 
32. See supra § 1. 
33. Glascock v. Brandon, 35 W. Va. 


84,12 SE 1102. 


34. Pinner v. Edwards, 6 Rand 
(27 Va.) 675; South Branch R. Co. v. 
Long, 26 W. Va. 692. 

[a] “A retraxit differs from a 
non-suit in this: one is negative and 
the other positive. A non-suit is a 
mere default and neglect of the plain- 
tiff, and therefore he is allowed to 
begin his suit again on payment of 
costs; but a retraxit is an open, vol- 
untary renunciation of his suit in 
court, and by this he forever loses 
his action.” 3 Blackstone Comm. p 
296 [quot U. S. v. Parker, 120 U. S. 
89, 95; "7° SCt’ 454, 30 L. ed. 601; 
Evans v. McMahan, 1 Ala. 465, 47; 
Hallack v. Loft, 19 Colo. 74, 34 P 
568, 570; Herring v. Poritz, 6 Til. A. 
208, 211; Thompson v. Thompson, 65 
SW 457, 459, 23 KyL 1535; Worke v. 
Byers, 10 N. C. 228, 231]. 

Retraxit generally see infra § 4. 


35. Dismissal distinguished see 
supra § 1. 
36. Ala.—Southern R. Co. v. Mc- 


Entire, 169 Ala. 42, 47, 538 S 158. 
Ariz.—Coates v. Santa Fé R. 
15 Ariz: 25,27, 135 P 717. 
Cal.—Hibernia Sav., etc. Soe. v. 
Portener, 139 Cal: 90, 93, 72 P 716; 
Westbay v. Gray, 116 Cal. 660, 666, 


Co., 


48 P 800; Merritt v. Campbell, 47 
Cal. 542, 5. 
ser aa erowara v. Roche, 21 Fla. 
gee v. Green, 7 Me. 386, 

Minn.—Walker v. St. Paul City R. 
Co., 52 Minn. 127, 130, 53 NW oR ee 

s. C.—Napier v. Gidiere, 25 S. 
101, 102. 

S. D.—McPherson v. Swift, 27 S. D.., 
296, 130 NW 768, 769. 

And see cases infra note 38. " 

“A retraxit is where the party, 
plaintiff or defendant, comes into 
court in proper person where his 
cause is depending and says that he 
will not proceed any further in his 
cause.” Coates v.'Santa Fé R. Co., 
16 “Ariz. 25, 27, 185 P 717. 

37.. Southern R. Co. v. McIntire, 
169 Ala. 42, 53 S 158. 

[a] Withdrawal of a certain count 
in a complaint is not a retraxit. 


Southern R. Co. v. McEntire, 169 Ala. 
42. 53 S 158. 

38. U. S—U. S.. v. Parker, 120 
U. S. 89, 7 SCt 454, 30 L. ed. 601; 


has no absolute 
effect it has on 


rest within the 


Deloach v. Dixon, 7 F, Cas. No. 3,775, 
Hempst. 428. 
Ala.—Thompson v. Odum, 31 Ala. 
108, 68 AmD 159; Hardy v. Montgom- 
ery Branch Bank, 15 Ala. 722; Evans 
v. McMahan, 1 Ala. 45; Bullock v. 


Perry, 2 Stew. & P. 319. 

SRC Harris v. Preston, 10 Ark. 
Cal.—Westbay v. Gray, 116 Cal. 

660, 48 P 800. : 

PP ae .—Broward v. Roche, 21 Fla. 


Ga.—Justices Morgan County In- 
ferior Ct. v. Selman, 6 Ga. 432. 
Ind.—Barnard v. Daggett, 68 Ind. 


305; Lambert v. Sandford, 2 Blackf.. 


137, 18 AmD 149. 
Ky.—Thompson v: 65 
SW 457, 28 KyL 1535. 
Minn.—Rolfe v. Burlington, etc., BR. 
Co., 39 Minn. 398, 40 NW 267. 


Thompson, 


N. Y.—Kellogg'v. Gilbert, 10 Johns,” 
| Lambert v. Sandford, 2 Blackf. (Ind.) 


2a: 6 AmD 335. 


N. @—Wilkinson v. Gilchrist, 27 | 
N. C. 228; Bond v. McNider, 25 N. C. 
440; Worke v. Byers, 10 N. C. 228. 


Pa.—Lowry v. McMillan, 8 Pa. 157; 
Schuylkill Bank v. Macalester, 6 
Watts & S. 147. 

S. C.—Napier v. Gidiere, 25 S. C. 
L. 101. 

Va.—Wohlford v. Compton, 79 Va. 
333; Pinner v. Edwards, 6 Rand (27 
Va.) 675. 

W. Va.—Fulton v. Ramsey, 76 
W. Va. 45, 84 SE 1065; South Branch 
R. Co. v.. Long; 26 W. Va. 692. 

Can.—Canada Exch. Bank v. Gil- 
man, 17 Can. S. C. 108. 

WP —Reg. v. Atkinson, 15 Que. 


a) See Attorney and Client § 151. 

40. Ariz—Coates v. Santa Fé R. 
Co.,- 15° Ariz. 25,135, P 277. 

Ga.—Cox v. Griffin, 17 Ga. 249. 
gt aie naan v. Halle, 15 Mo. A. 

N. J.—Waldron NA Angleman, 71 
N. J. L. 166, 58 A 568 

Pa. —Lowry Vv. McMillan, 8 Pa. 157, 
49 AmD 501. 

S. D.—McPherson v. Swift, 22 S. D. 
165, 116 NW 76, 133 AmSR ‘907. 

Vt.—Sheffer v. Perkins, 83 Vt. 185, 
75 A 6, 25 LRANS 13813. 

41. Hallack v. Loft, 19 Colo. 74, 
81, 34 P 568. 

“Such is the rule of the English 
common law; and, in the absence of 
statute, such is the rule in this coun- 
try.” Hallack v. Loft, supra. 

42. Ga.—Justices Morgan .County 
Inferior Ct. v. Selman, 6 Ga. 432. 

N. C.—Bond v. McNider, 25 N. C. 


440. 

S. D.—McPherson v. Swift, 27 S. D. 
296, 130 NW. 768. 

Va.—Muse v. Farmers’ Bank, 27 


discretion of the court.5? 
tions plaintiff cannot be compelled by defendant to 
prosecute the action against his will,®* but ordi- 
narily he has the legal right, which in some cases 
is said to amount to an absolute right,®* to dis- 
continue or dismiss his suit upon such terms and 
under such conditions as he sees fit,°> or upon 


[§§ 3-5 


sent,#1 and in open court.*2 It cannot be made be- 
fore declaration filed, as it would then operate only 


The doctrine in regard to retraxit 


has been expressly held to be obsolete and un- 
known to modern practice in some jurisdictions ;** 
but in others a special plea of retraxit is a good 
plea and cannot be stricken out as a nullity.*® 

A nolle prosequi, which is simply an agreement 
not to proceed further in the suit as to a particu- 
lar person or cause of action,*® does not amount 
to a retraxit,*7 but has the effect of a discontinu- 


Subject to these restric- 


Gratt. (68 Va.) 252. 

Can.—Canada Exch, Bank v. 
man, 17 Can. S. GC. 8. 

See cases supra note 36, . 

43. Eagin v.. Musgrove, 61 N.C. 
13; Lowry v. McMillan, 8 Pa. 157, 49 
AmD 501. 

Bonsai distinguished see. supra. 


§ 3. : 

44. Walker v. St. Paul City R. Co.,, 
52 Minn. 127, 53 NW 1068; Schmidt v.. 
Halle, 15 Mo. A. 36; Lowry .. v. Mc- 
Millan, 8 Pa. 157, 49 AmD 501. 

45. Williams v. Northern Bank, 15 
Miss, 28 

46. Minor v. Alexandria Mechan- 
ics Bank, 1 Pet. (U. S.) 46, 7 L. ed. 
47; Deloach v. Dixon, 7 F. Cas. No. 
3,775, Hempst. 428; Moulton  v., 
Beecher, 1 AbbNCas (N. Y¥:).,193, -203. 

In cri: 1 law see Criminal Law 
§§ 390, 778. 

47. Browder vy. Roche, 21 Fla. 465; 


Gil- 


137, 8 AmD 149; Quigley v. Merritt, 
4 Iowa 475; Davenport v. Newton, 71 
Vt. 11, 42 A 1087. 

[a] A retraxit differs from a nolle 
prosequi in that it is a bar to any 
future action for the same cause, 
whereas the noille prosequi is not,. 
unless made after judgment. Bro-. 
ward v. Roche, 21 ae 465. 

48. See supra § 2 
sa . S—In re ‘Brown, 228. Fed.. 


Ill.— Peo. v. Lower, 162 Ill. A. 305 
[rev on other grounds 252 Ill. 304, 
96 NE 1008]. 

Minn.—National Power, etc., Co. 
Rossman, 122 Minn. 355, 142 NW. $18, 4 
AnnCas1914D 830. 

N. Y.—Winans y. Winans, 124 
N. Y. 140, 26 NE 293 [aff 54 N.Y. 
Super. 541, 6 NYSt 813]; Peo. v. 
Staten Island Bank, 124 NYS 474, 

N. C.—Southern Cotton ree COM Nz 
Shore, 171 N. C. 51, 87 SE 93 

Pa.—Com. v. Magee, 224. Ba 166, 
73 A 346; Lamb v. Greenhouse, 59 
Pa. Super. 329. 

S. C.—Edens v. Epps, 87 S. C. 367, 
69 SE 669. 

Wash.—McPherson v. Seattle Blec- 
tric Co., 53 Wash. 358, 101 P 1084. 

Ont.—Wallace.v. Munn, 10 OntWR 


See infra §§ 31-34. 

See infra §§ 17-30. 

See infra § 7. ‘ 

Valentine v. Valentine, 134 

App. Div. 664, 119 NYS 426; White 

v. pi ae 84 Misc. 114, 146 NYS 368. 
urke v. Chicago City R. Co. 

103" Tl. ae 656; Chance v. Carter, 81 

Or. 229, 158 P 947 (under Lord ‘Or. 


L. § 182). ve 
55. S—Cybur Lumber Co.. v.° 
Erxhart, 247, Fed. 284; Thomson- 


For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 


§§ 5-7] 


such terms as the court may impose,°* and his rea- 
sons for so doing are of no concern to the court,°" al- 
though he will-not be allowed the benefit of this rule 
when he is seeking thereby to use the process of the 
court solely with a. view to his own financial advan- 


tage.°® 
Cross action. 


Huston Electric Co. v. Holland, 160 
ed. : 

Ark.—Wiegel v. Prairie County 
Road Impr. Dist. No. 1, 126 Ark. 31, 
i89 SW 178. 

re C.—Rudolph v. Sensener, 39 App. 
Ga.—Poplarville Sawmill Co. v. L. 
F. Driver, 17 Ga. A. 674, 88 SE 36. 
_ 11.—Atna L, Ins. Co. v. Hoppin, 
25S wll. el Lb), 2275599.) NB. 3 LOnGCLt 
Cyc]; Daube v. Kuppenheimer, 195 
oe A. 99 [aff.272 Ill. 350, 112 NE 

Mass.—Weston v. Board of R. 
Comrs., 205 Mass. 94, 91 NE 303. 

Mo.—Brandenburger v. Puller, 266 
Mo. 534, 181 SW 1141. 

N. Y.—In re Butler, 101 N. Y. 307, 
4 NE 518, 3 HowPrNS 509 [rev 8 
NYCivProe 56];, Levy v. Métropoli- 
tan. L. Ins, Co., 95. Misc. 556, 159 NYS 
902; Schneider v. Fuchs, 107 NYS 333 
In re Anthony St., 20 Wend. 618, 32 
AmD 608. 

N. C.—Wharton v. Currituck Coun- 
ty Comrs., 82 °N. C. 11 

Pa.—Roth v. Steffe, 9 LancBar 45 

Philippine.—Millat v. Atty.-Gen., 
Philippine 158. 

S. D.—Deere v. Hinckley, 20 S. D. 
359, 106 NW 138. 

Vt.—Hill’ v. Dunlap, 15 Vt. 645 
(where suit commenced by defective 
process). 

granary © v. McConnell, 5 OntWR 


See also infra § 31 

[a]. Substantial right.— “The right 
to take a nonsuit is a substantial 
right, and ought not to be taken away 
without giving the plaintiff some op- 
portunity to exercise that right.” 
Dante v. Kuppenheimer, 195 Ill. A. 
99, 107 [aff 272 Tll. 350.112 NE 61]. 

Parties entitled ‘to discontinuance, 


Giadaash or nonsuit see infra §§ 
56. Williams y. Levy, 152 NYS 


See generally infra §§ 56-58. 
57. Banks’ v. Uhl. 6 Nebr. 145: In 

re Butler, 101 N. Y. 307, 4. NE 518, 

Be HowPrNS 509 [rev 8 NYCivProc 


56].° 
[a] Rule applied.—Plaintiff is en- 
titled to dismiss an action volun- 


_ tarily without prejudice to another 


action, although his object in pro- 
curing the dismissal is to enable him 
to proceed with another action con- 
cerning the same subject matter, 
fraudulently instituted in another 
county. Banks v. Uhl, 6 Nebr. 145. 

58. Levey v. Levey, 88 Misc. 315, 
150 NYS 610. 

59. Taylor v. Hill, (Tex. Civ. A.) 
183 SW. 836. 

60. See infra §§ 17-30. 

61. Midgett v. Branning Mfg. Co., 
140 N. C. 361, 53 SE 178; Wellock v. 
Constantine, 2 H. & C. 146, 159 Re- 


print 61. 


{a] Extent of ruling.—The right 
of a plaintiff to submit to a nonsuit 
and have a proposed ruling reviewed 
by appeal is confined to cases where 
the proposed ruling reaches the whole 


‘case and precludes a recovery by 


plaintiff, and where there is any 
ground left on which he may succeed 


“before the jury, the case must be 


tried on the remaining ground. 


‘ 


A defendant has a right to dismiss 
at any time his cross action against his codefend- 
ant, where the latter cannot be-injured thereby.®® 

[§ 6] .2. On Adverse Ruling of Court. Where 
the motion is seasonably made, plaintiff may, upon 
an intimation of an adverse opinion or ruling which 
would practically bar a recovery,*4 or upon a ruling 
of the court adverse to him, elect to take a non- 
suit,®? or dismiss the action,®? or in some jurisdic- 


‘DISMISSAL AND NONSUIT 


tions withdraw a juror and discontinue.** 
this doctrine a nonsuit will be considered voluntary, 
where plaintiff is not precluded by the rulings of 
the court from recovering judgment and substantial 
damages,®> as where he suffers a nonsuit after the 
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Within . 


court gives an opinion that he should do so,** or 


Court. 


Chandler v. Carolina Mills, 172 N. C. 
366, 90 SE 299. 

As affecting time of dismissal or 
nonsuit see infra § 23 

62. U. S.—Wilson v. Breyfogle, 63 
Fed. 379, 11 CCA 248 (plaintiff's evi- 
dence excluded from jury). 

“Ala.—Baldwin v. Roman, 132 Ala. 
323, 31 S 596 (plaintiff's right to con- 
test a garnishee’s answer determined 
against him); Blackburn v. Minter, 
22 Ala. 613 (plaintiff's objections to 
defendant's testimony overruled). 
See also Downs v. Minchew, 30 Ala. 
86 (holding that where the judgment 
entry recites that “plaintiff excepted 
to the ruling of the court, and takes 
a nonsuit,” it sufficiently appears that 
the nonsuit was taken because of the 
adverse ruling of the court). 

Colo.—Long v. McGowan, 16 Colo. 
A. 540, 66 P 1076 (demurrer to com- 
plaint sustained). 

Mich.—Ludeman v. Hirth, 96 Mich. 
17, 55 NW 449, 35 AmSR 588 (refusal 
of court to permit plaintiff to amend 
his declaration). 

Mo.—Gray v. Ward, 234 Mo. 291, 
136 SW 405; State v. Gaddy, 83 Mo. 
138; Layton: v. Riney, 33 Mo. 87; 
Hageman v. Moreland, 33 Mo. 86; 
Overall v. Ellis, 32 Mo. 322. 

N. C.—Carpenter v. Hanes, 167 
N. C..551, 83 SE 577; Everett v. Will- 
iams, 152. N. CG. 117, 67 SE 265; Gra- 
hami wv. Tate, .7%oiN.. .C..' 1205 Pescud 
v. Hawkins, 71 N. C. 299 [foll North 
Carolina Mut. L. Ins. Co. v. Bishop, 
71_N. C. 303]. ; 

Pa.—Miller v. Knauff, 2 PaLJR 11, 
3 PaliJ 225: 

Tex.—Hume y. Schintz, 91 Tex. 204, 
42° SW 543 (where verdict vacated 
as a whole); Austin v. Townes, 10 
Tex. 24. 

Wash.—Lowman v. West, 7 Wash. 
407, 35 P 130 (demurrer to complaint 
sustained). 

63. U. S.—Knight v. Illinois Cent. 
R. Co., 180 Fed..368, 103 CCA 514. 

Ind. “Montgomery v. Hays, 44 Ind. 
433 (new trial erroneously granted on 
application of defendant). 

Seger eT one v. Mt. Vernon, 99 NW 

Ky.—Vertrees v. Newport News, 
ete., R..Co., 95 Ky. 314, 25 SW 1, 
15 KyL 680 (after defendant’s motion 
for peremptory instruction to find 
for him sustained). 

Miss.—Russell v. Denson, 98 Miss. 
859, 54 S 439 (upon refusal to allow 
amendment to bill inadvertently 
brought under wrong statute). 

Tenn.—Morrow v. Sneed, 121 Tenn. 
173, 114 SW 201 (after improper re- 
fusal of motion for continuance). 

64. Wolcott v. Studebaker, 34 Fed. 


8. 

Withdrawal of juror generally see 
Tease Law § 2569; Trial [38 Cyc 

65. Gray v. ‘Ward, 234 Mo. 291, 
136 SW 405; Williams v. Finks, 156 
Mo. 597, 57 SW 732; Chiles v.. Wal- 
lace, 83 Mo. 84; Loring v. Cooke, 60 
Mo. 564. 

66. Adamson vy. Metropolitan St. 
R. Co., 126 Mo, A. 127, 103 SW 1097; 
Runyon vr @entrale R. Coip25 N. J. 
Li. 556: 

67. Pugsley v. Chicago, ete, R. 


on an intimation that the court would sustain a de- 
murrer to the evidence,®? or direct a verdict.®® 
the other hand a nonsuit taken after instructions 
which preclude plaintiff’s recovery is generally held 
not to be a voluntary nonsuit.®® 

[§ 7] 3. Necessity for Leave and Order of 
The general rule is that a discontinuance 
must be by leave of court, express or implied,’° and 
upon its order, and that a dismissal cannot be 


On 


Co., 69 Kan. 599, 77 P 579; McClure 
v. Campbell, 148 Mo. 96, 49 SW? 881; 
Bushyager v. Hammond Packing Co., 
142 Mo. A. 311, 126 SW 985; Graham 
v. Parsons, 88 ‘Mo. A. 385. 

After demurrer to evidence #us- 
tained see ne § 23, 

68. Arpy v. Iowa Brick Mfg. Co., 
150 Iowa ween 130 NW 393; Edwards 
WN, «¥ azoo,"ete.> Ri Co: 112 ‘Miss. 9d, 
73,8 789; National Live Stock, ete., 
Co. v. Thero, 154 Mo. A. 508, 135 SW 
961; Wellock v. Constatine, 2 H. & C. 
146, 159 Reprint 61. 

[a] When taken by an interplead- 
er after the trial court has announced 
that it would give a peremptory in- 
struction for plaintiff but before it 
in fact did so, the case not having 
been finally submitted to the' jury, 
the nonsuit was voluntary. “National 
Live. Stock, ete., Co. v. Thero, 154 Mo. 
A. 508, 1835 SW 961. 

69. Martin v. Fewell, 79 Mo. 401; 
Grattan v. Suedmeyer, 144 Mo. A. 
719, 129 SW 1038; Pettis County v. 
a Bold, 1386 Mo. A. 265, 117 SW 

70. U. S.—Veazie v. Wadleigh, 11 
Pet: 55,. 9 Ts ed: 630: 

Mich.—Allen v. Allen, 188 Mich. 
532, 155 NW 488, 489 [cit Cyc]. 

N. M—Newcomb v. White, 5 N..M 
435, 230P. 671. 

N. Y.—Backus v. Richardson, 5 
Johns. 476. 

Pa.—Com. v. Magee, 224 Pa. 166, 73 
A 346; Lamb v. Greenhouse, 59 Pa. 
Super, 329; Black v. Baltimore, etc., 
R. Co., 18 Pa. Dist. 679; Knabb v. 
Conner, 23 Pa. Co. 237; Root v. Frear, 
11 Pa. Co. 342; McEvoy v: Cleveland, 
3 JustLR 45; Murphy v. Murphy, 8 
Phila. 357; Davis v. Sharpe; 5 Wkly 
NC 404. 

S. C.—Edens v. Epps, 87 S. C. 367, 
69 SE 669. 

Wis.—Anderson v. Horlick’s Malt- 
ed Milk Co., 37 Wis. 569, 119 NW 342. 

[a] eave to enter nolle prosequl. 
—After a judgment on demurrer to 
the. whole declaration plaintiff can- 
not enter a nolle prosequi as to one 
of the counts and take judgment on 
the others, without leave of the court. 
Backus v. Richardson, 5 Johns. 
CN EYE) 476: 

71. U. S—McFadden v. Heisen, 
150. Wed. 568, 80 CCA 370. 

Cal.—Barneés v. Barnes, 95 Cal. 171, 
30 P 298, 16 LRA 660. 

Kan.—Smith-Frazer Boot, etc., Co. 
v. Derse, 41 Kan. 150, 21. P 167; Allen 
v. Dodson, 39 Kan. 220, 17 P 667; 
Oberlander v. Confrey, 38 Kan. 462, 
17 P 88; Brown v. Galena Min., etc., 
uss 32 Kan. 528. 

M.—Andrews v. French, 17 
N. Nu 615)9139) PV 996: 

N. Y.—Carleton v. Darcy, 75 N. Y. 

375 [aff 43 N. Y. Super. 373]; Ringle 
v. Wallis Iron Works, 85 Hun 279, 
32; NYS 1011 [aff 155 N. Y. 675 mem, 
49 NE 262 mem]; Wilder v. Boynton, 
63 Barb. 547; Bishop v. Bishop, 30 
N. Y. Super. 194; Schenck v. Fancher, 
ge oat 95; Fifield v. Brown, 2 Cow. 
50 

N. C.—McAden v. Jenkins, 64 N. C. 
796. 

Okl.—Mullen v. Noah, 166 P 742 
(under L. [1910] § 5125);. Wyman v. 
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accomplished by the mere act of plaintiff alone,’? 
particularly after a trial’ or verdict,’? it being con- 
sidered that the granting or the refusal of leave to 
dismiss, discontinue, or take nonsuit is a matter of 
practice. to be exercised at the discretion of the 
court with reference to the rights of both the par- 
ties,74 and its decision will not be disturbed on. re- 
view, unless. there was evident: misapprehension of 
the facts or the rights of the parties or an abuse 
of such discretion on the part of the court.7®> Under 
ordinary circumstances, however, it is almost a mat- 
ter of course to: grant a’ dismissal or nonsuit, be- 
fore verdict, upon payment of costs;7* and in some 
cases ‘it has been held, that plaintiff may dismiss 
without formal application or leave of court at any 
time before trial,’’ provided the dismissal will not 
work:a prejudice to the other parties;"® and it has 
also been’ held that such a dismissal’may be had in 
term time, but not in vacation,’® that a discontinu- 
ance may be effected as' to one or more of several 
defendants without an order of court,®° and that an 


Herard, 9 Okl. 35, 59 P 1009. 

Porto Rico—Grosch .v. Central 
Vannina, Inc., 7 Porto Rico Fed, 101 
(dismissal on consent). 

Tenn.—Cherry v. Mississippi Val- 
ley Ins. Co., 16 Lea 292. 

La] Action of the court is neces- 
sary in order that a discontinuance 
may terminate the suit. Cherry _v. 
Mississippi Valley Ins. Co., 16 Lea 
(Tenn.). 292. 

[b] Whe filing of the written 
statement of abandonment and the 
clerk’s entry in the register of ac- 
tions does not, under Code Civ. Proc. 
§ 581, operate as a dismissal of the 
action if. no judgment of. dismissal 
was ever made or entered nor any 
order of the court made in relation 
to the matter of abandonment. Barnes 
v. Barnes, 95 Cal. 171,, 30 P_ 298, 16 
LRA 660; Rochat v. Gee, 91 Cal. 355, 
27 P 670. 

[c] An agreement to dismiss a 
pending suit made out of court, and 
not presented to nor acted on by the 
court, cannot affect its jurisdiction 
to proceed with the suit, and, if re- 
lied on by defendant, must be plead- 
ed in abatement, and is waived. by 
answering an amended bill | filed 
thereafter on the merits. McFadden 
v. Heisen, 150 Fed. 568, 80 CCA 370. 
- 972, Kan.—Smith-Frazer Boot, etc., 
Co. v. Derse, 41 Kan. 150, 21° P 167. 

N. Y.—Averill v. Patterson, 10 
N.Y. 500 [rev 10 HowPr 85]. 

Oh.—Turner v. Pope Motor; Car 
Co:, 79 Oh. St. 153, 86 NE 651 (after 
final submission to the court). ' 

F05 seep tla v. Conner, 23.Pa. Co. 
aa ©.—Adger v. Pringle, 11 .S..¢. 

Wis.—Grunert v. Sheich, 114 Wis. 
355, 89. NW.496; State v. Ludwig, 106 


Wis. 226, 82 NW 158 [overr Noble v. 
Strachan, 32 Wis. 314]. 


, Eng. Warwick v. Cox, 9 Hare ap- | 
pendix xiv, 41 EngCh xiv, 68 Reprint | 


762; Rowe v. Wood, 1 Jac, & W. 315, 
37 Reprint 396.) 

fa]. THe mere announcement by 
plaintifE after the commencement of 
‘the action that he withdrew his claim 
as against certain defendants does 
not: have the effect of dismissing the 
action as to such defendants. Adger 
vi Pringle, ‘11.S. C..527 


73. 
AU. 9 L. ed. 
i 74& | U, S.—-Palther v. Delaware, 
ete., R. Co.,: 222 Fed. 461; Worthing- 


ton..v. McGough, 192 Fed. 512, 112, 


CCA 662; Parks v. Southern R. Co., 

143 Fed. 276, 74 CCA 414. i 
Ark.—Ingham. Lumber Co. v. Inger- 

soll} 93 Ark. 447, 451, 125 SW 139, 

20 AnnCas 1002 [cit Cycl. 

ere v. Barnhart, 137 Ill. A. 


Peres 428, 162 


Veazie v. Wadleigh, 11//Pet. | 
630. 
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the court.8! 


been entered.®4, 


Odendahl, 136 
NW, 525; Lando. v. 
Chicago, ete., R. Co., 81 Minn, 279, 
83 NW 1089 (refusal of leave to 
dismiss not abuse of discretion). 


Minn.—Ingersoll v. 


1a MaOsameRer On v. Collier, 32 Mo. 
N. M.—Andrews v. French, 17 


N. fay aie 113 P 996. 

eo iaan ae of Waverly Water- 
works Co., 85 N. Y. 478 [rev 16 Hun 
57]; Salmon v. Gedney, 75 N. Y..479 
{aff 11 Hun 29]; Carleton v. Darcy, 
iD Net Ye OlD. ‘Winans v. Winans, 
54 N. Y. Super. 541, 6 NYSt 813 [aff 
124 N. Y. 140, 26 NE 293]; Zucker- 
man v. Witowski, 115 NYS 157. 
Mis .—Conner v. Drake, 1 Oh. St. 

Or.—Hutchings v. Royal Bakery, 
etc., Co., 60 Or. 48, 118 P 185, 186 
[eit Cyc]. 

Pa.—Com. v. Magee, 224 Pa, 166, 
73 A 346; ree ae Vv. Greenhouse, 59 
Pa. Super. 32 

R. I-—Payton v. Sherburne, 15 R. I. 
213, 2, A 300. 

S. C.—Southard v. Marlboro. Agri- 
cultural Co,, 106 ,S. .C.,, 507, | SE 
976; Langley v. Stokes, 105 S. C. 
429, 90 SE 31; Pee Dee River Lum- 
ber Co. v. Fountain, 90 S,.G. 122, 72 
SE 885; Edens v. Epps, 87 S. C. 367, 
69 SE €69; State v. Soutnern R..Co,, 
82 S.C. i2, 62. SE, 1116;, Inman ev. 
Hodges, 80'S. C. 455, 61 SE 958; 
Gilreath v. Furman, 57 S.C. 289, 35 
SE 516. 

S. D— Cooke v. McQuaters, 19 S. D. 


| 361, 103 NW 385 


[al. Right to refuse. leave.—The 
court has the right to refuse leave 
to discontinue an action, whenever 
circumstances, exist which afford a 
basis for the exercise, of legal dis- 
cretion. Winans v. Winans, 124 N. Y, 
140, 26 NE 293 [aff 54 N..Y. Super. 
541, 6 NYSt 813];\Carleton .v.: Darcy, 
75 ~ Yvii375.> [aff 43 N.Y. Super. 
373]. ; 
[b] 
with eeoioeee to discontinuances and 
nonsuits, the former having been held 
a matter of discretion with the court, 
but the latter a matter of discretion 
with plaintiff. Evans vv: Clover, 1 
Grant (Pa.) 164; Knabb'v. Conner, 
23 Pa. Co. 237. 

75. ‘In re Butler, 101 N.Y..:307, 
4 NE 518, 3 HowPrNS 509 [rev 8 
NYCivProc 561;Carleton vy. Darcy, 
75 N. Y. 375; Winans v. Winans, 54 
N. Y. Super. 541. 6 
124 N. Y. 140, 26° NB 2931];. Crosby 
v.' Fitzpatrick, 23 NYWklyDig 35; 
Payton v. Sherburne, 15 R. I. 213, 
2 A 300; Southard v. Marlboro Agri- 
cultural Co., 106 S. C. 507, 91 SE 976; 
State v. Southern R. ,Coijn82; S. Ci 12) 
62 SH’ 1116. c 

[a] Legal discretion.—An. _appli- 


NYSt 813 [aff ) 


[§§7-8 


order of discontinuance may be entered ex, parte 
without application to, and the special direction of, 
Even where leave is considered neces- 
sary, a discontinuance is in actual practice in some 
jurisdictions entered without leave,’? which is pre- 
sumed unless defendant interferes and asks the 
court to withhold it;%* but the court may on cause 
shown refuse leave after the discontinuance has 


After the proper. time has, passed 


for discontinuing a,cause, it-is necessary in all cases 
for plaintiff to obtain leave of the court.%5 

[§ 8] 4. Loss of Right by Estoppel or Waiver: 
Plaintiff may waive his right to.a dismissal, discon- 
tinuance or nonsuit by the performance of some act 
inconsistent with it,8° as where he fails to take ‘his 
proceedings therefor within the proper time,’’ or 
makes a general appearance after a discontinu- 
ance;8* and where in an equity suit a written dis- 
missal has been filed, but no leave to dismiss has 
been obtained, and eomplainant continues to prose- 
cute his suit, the dismissal will be presumed to have 


cation for leave to discontinue is 
addressed to the legal, not the. arbi- 
trary discretion of the court, and the 
court cannot ‘capriciously deny it. 
Winans v. Winans, 124 N. Y. 140, 26 
NE 293 [aff 54 N. Y. Super. 541, 6 
NYSt 813], °' 

76. Veazie v. BEE a dt il Pet. 
(Un S357, 9 SL? 630. 

Payment et Lokte genevally see in- 


fra §§ 55, 

77. See bh § 25. 

78. Inman v. Hodges, 80 8. C, 455, 
us SE 958. See generally infra § 

79. Fp geare v. Bayon, 2 Mart. 0. 8. 
(La.) 1 


80. earKe v. Chicago City R. Co., 
109 Ill. A. 656, 

Dismissal or discontinuance as -_to 
one or more codefendants generally 
see infra §§ 37-49 ; 

81. McBratney | V. Rome, etc., R. 
Co., 87_N. Y. 467, [aff 17 Hun 385]. 

82. Yeatman v. Henderson, 30 F. 
Cas. No. 18,132; Com. v. Magee, ‘224 
Pa. 166, 73 A 346; Lamb vy. Green- 
house, 59 Pa. Super. a pire iots vy. 
Murphy, 8 Phila. (Pa.).3 

83. Yeatman v. Se 30 F. 
Cas. No. 18,132; Com. v. Magee, 224 
Pa. 166, 73 "A 346; Consolidated Nat. 
Bank vy. McManus, 217 Pa. 190, 66 A 

84. Com. v. Magee, 224 Pa. 166, 73 
A 346; Schuylkill Bank v. Macalester, 
6 Watts. & S. (Pa.)).147; Lamb. v. 
Pe ahaa Ge 59 Pa. ‘Super, 329: Coun- 

v. Geisinger, 1 LehighvalLR 
Pa.) 113; Jenney v. Glynn, 12° Vt. 


.85. Hutchings v. Royal ‘Bakery, 
ete, Co., 60 Or. 48, 118 P 185, 186 
(cit, Cyc]. 


Time for discontinuance generally 
see infra §§ 17-30. 

86. McCredy v. Fey, 7 Watts (Pa.) 
496 (taking judgment by Gefeuliys 
State y. De, Mattos, 88 Wash. 35, 152 


bet Xba ike | P, 721,/, 
A distinction has been made) 


{al Introducing © evidence.—(1) 
Where plaintiff introduces evidence 
on all. his causes of action without 
asking for a voluntary nonsuit, he 
waives any error in a refusal to al- 
low him to dismiss some of the caus- 
es of action. State v. De Mattos, 88 
Wash, 35, 152 P 721. (2) The fact 
that plaintiff has been, prohibited, by 
some act or mistake of his own from 
introducing any evidence at all wil 
not prevent him from taking a _ vol- 
untary nonsuit at any time he other- 
wise might. Franklin »v. Mackey, 78 
Sere. & R. (Pa.) 117. 

87. See infra §§ 17-30. 

88. McDougle vy. Gates, 21 Ind. ge: 
Mahon. wv. Mahon, 19 Ind, 324; Clark 
v. State, 4 Ind. 268; Wilson v. Coles, 
2, Blackf.., (Ind.) 402; Bosley v, Far- 
quar, 2 Blackf. (ind.) 61. é 2a y 


For later cases, developments and changes in the law see cumulative ‘Annotations, same title, page and note number; 


§§ 8-11]. 


been withdrawn.®° 
nonsuit is not waived by a motion for a new trial, 


on the ground that such nonsuit was improperly 


refused.°° Nor is his right to a discontinuance 
waived by cross-examining defendant’s witness 
ealled after the denial of a motion for discontinu- 
ance, and by submitting the case at the close of the 
testimony without renewing his motion;®* nor by 
asking leave to introduce further testimony after 
the court’s refusal to allow’a discontinuance, where 
on leave being granted the request was withdrawn 
and no ‘further action taken.°* An agreement to 
dismiss a pending suit made out of court and not 
presented to or acted on by the court is waived by 
defendant’s answering an amended bill filed there- 
after on the merits.®? 

‘ [$9] 'B. Parties Entitled to Discontinuance, 
Dismissal, or Nonsuit—l. In General. Ordinarily 
the right voluntarily to take a discontinuance, dis- 
missal, or nonsuit of an action or proceeding is 
in the party who commenced it,’* and not in a 
stranger to the action or proceeding.®® However, 
a person who has assumed the situation of plain- 
tiff,9° or has become his successor in interest,®? may 
discontinue an action, While plaintiff has a right 
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But plaintiff’s right to have a | 
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to ‘dismiss without prejudice, defendant, brought 
into court by summons, has no right to demand 
that the action be dismissed as to any proper party 
plaintiff ;°° nor’can an action be said to have been 
discontinued by plaintiff where it ‘has heen dis- 
missed at the instance of defendant.°? 

[§ 10] 2.‘ Nominal Plaintiffs and Persons Bene! 
ficially. Interested. Where persons other than ‘plain- 
tiff of record are interested in the prosecution of a 
suit, the courts will not permit plaintiff’ to dismiss 
if their rights will be prejudiced,! where the latter 
will indemnify him against the costs to which he may 
be subjected.2. A nominal or legal’ plaintiff, how- 
ever, may dismiss or discontinue a suit brought 
for the use of another, where’the latter is shown to 
have no beneficial interest in the subject ‘matter of 
the! controversy ;* and according to a few early de- 
cisions which follow the rule that courts’ of law 
consider only legal rights, plaintiff of record may 
dismiss, even though itis alleged and offered’ to be 
proved that the beneficial interest is really in an- 
other.* 

[§ 11] 3. Plaintiffs Acting in Official Capacity. 
Plaintiffs who act in an official capacity for the pub- 
lic in bringing a suit, as for instance pelerhmens 


89. Newcomb v. White, 5 N.: M. 
435, 23 P 671. 

Dismissals in equity generally see 
Equity [16 Cye 460 et seq]. 

90. Denton v. Central School Sup- 
ply House, 61 IH. A. 267. 

91. Rothenberg v. Filarsky, 30 
Mise. 610, 62 NYS 721. 

92. Goldberg v. Victor, 26 Misc. 
728, 56 NYS 1044. 

93. McFadden v. Heisen, 150 Fed. 
568, 80 CCA 370. | 

94, National Power, etc., Co. v. 
Rossman, 122 Minn. 355, 142 NW 818, 
AnnCas1914D_ 830; In re Butler, 101 
N. Y. 307, 4 NE 518; Brinckerhoff vV. 
Bostwick, 99 N. Y. 185, 1 NE 663 
{rev 34 Hun 352]; White v. White, 84 
Mise. 114, 146 NYS 368; White v. 
Providence, (R. I.) 69 A 344; Luter v. 
Inhken, (Tex. Civ. A.) 143 SW 675. 

[a] Dismissing as to codefendant. 
—A plaintiff who has joined two per- 
sons’ aS defendants alone has_ the 
right to dismiss as to ‘one of them, 
and if he fails to do so the court 
cannot do so. Luter v. Inhken, (Tex. 
Civ. A.) 143 SW 675. Dismissal or 
discontinuance as to one or more co- 
a generally see infra §§ 37— 


"Tb] Statute—Under some stat- 
utes only plaintiff or the moving 
party in the proceedings has the 
right to discontinue. White v. Proyv- 
idence, (R. I.) 69 A 844 (Ct. and 
Pract. Act [1905] § 247). 

Right to dismissal, discontinuance, 
or nonsuit generally see supra §§ 


95. Soule v. Billings, 42 Cal. 285. 
96. Broussard v. Duhamel, 4 La. 
eed Kimball’ v. Wellington, 20 N. H. 


ral An attaching creditor who 
has obtained leave to defend an ac- 
tion at a term after it has been de- 
faulted and continued on account of 
the trustee, while he will not be al- 
lowed to file a plea in abatement may, 
however, have leave to move to dis- 
miss the action if there is no such 
person as the nominal CEA Kim- 
ball v. Wellington, 20 N 439. 

97. Hallett v. Hallett, 10 Mise. 304, 
30 NYS 946 (assignee of cause of ac- 
tion); Rosen v. Goldstein, 1 NYCity 
Ct 483 (assignee of cause if assign- 
ment pendente lite). 

98. Lay vy. Collins, 74 Ark. 536, 
86 Sy 281; Roberts y. Tomlinson, 9 
Kan. $5, 57 P 1060. 

“99. restate v. Process Oil, 
Co:, 142 La.564,.77 S 283. -° 

1. U. S.—New Haven Merchant's 
Nat. Bank v. U. S., 214 Fed. 200, 130 
CCAM S48 FO J : 


LY 


\ 


ete., 


‘Ala.—Jenrnings ‘v. Pearce; 99° Ala. 
303, 13 S 605; White v. Nance, 16 Ala. 
nor Cunningham Vv. Carpenter, 10 

a. 

Ill—Hanchétt v. Ives, 183 Ill. 332, 
24 NE 396 [aff 38 Ill. A. 471]; Lyon 
v. Worcester, 49 Ill. A. 638; Major v. 
Collins, 11 Till. A. 658. 
gina Steeple Vv: Downing 60° Ind. 

Me.—Penobscot R. Co. v. Mayo, 60 
Me. 306. 

Mass.—Burroughs v. Wellington, 
211 Mass. 494, 98 NE 596. } 

Minn.—National Power, ‘etc., Co. v. 
Rossman,’ 122 Minn. 855, 142 NW 
818, AnnCas1914D830. 

N. D.—Van Gordon v. Goldamer, 16 
N. D. 328; 335, 113 NW 609 [quot 
Cyc]. . 

- Okl.—Berry : v. Stillwater’ Second 
apport Church, 37 Okl. 117, 130°P 

Pa.—Com. v. McGee, 224 ns 166, 73 
A 346; McCullum v. Coxe, 1 Dall. 139, 
1 L. ed. 72; Bentley v. Reading,’ 22 
WkIyNC 60. ° ; 

S. C.—Morris v. Peay, 20 S. GC) Ll. 


35. 
Tex.—MecDuffie v. 24 
Tex. 625. 


Greenway, 


W. Va-~—Lewis v. Laidley, 39° W. 
Va. 422, 19 SE 378. 
gan Selleck v. Phelps, 11 Wis. 
{a] Where the trustees of a 


church bring a suit, and afterward 
two of them file a motion to dismiss 
the suit, contrary to the wishes and 
interest of the members of the 
church, and without acting upon the 
matter as a board, it is ‘proper to 
overrule the motion and permit the 
suit to proceed under ‘the direction 
of the other trustees elected to take 
the place of the two who attempted 
to dismiss the suit. Berry y. Still- 
water Second Baptist Church, 37 Ok1. 
117,'130'P 585. , 
[b] The board of directors of a 
corporation has no absolute right to 
dismiss an action brought by the 
corporation and if it does so through 
collusion’ with defendant, 
missal may be set aside at the in- 
stance of stockholders, the action re- 
instated and the stockholders permit- 
ted to become parties and continue 
the action when such course is neces- 
sary to save or protect their substan- 
tial rights. National Power, etc., Co. 
v. Rossman, 122 Minn. 355, 142 NW 


818, AnnCas1914D_ 830. 


{e] The claimant of property lev- 
ied on is not entitled to take a non- 
suit against 
execution: plaintiff. 


McDuffie“ * 


the dis- | 


the objection of the 
v.'*namé 


Greenway, 24 Tex. 625. ; 

{d] Premature action.—The use 
plaintiff in an action on bond, which 
was premature because there had 
been no default and no one had’ a 
right of action, should be permitted 
to correct the error by discontinuing 
and commencing de novo. Com.’ Vv. 
Magee, 224 Pa.’ 166,'73 A 346. 

2. Farmers’, etc., Bank v. Gaither, 
8 EF. Cas. No. 4,654, 3 Cranch’'C. 'C; 
345 [rev on otker grounds 1 Pet. 387, 
7 L. ed. 43];-Jennings v, Pearee, 99 
Ala. 303,'13 S 605. 

3. U. Si—Welch v. Mandeville; % 
Cranch 152, 3 'L. ed. 299. 


La.—Moore 'v. Bres, 19 “La. Ann. 
532 
e Md.—Wilson v. Hammitt, 1 Harr! & 
141 


Nebr.— Williams  v. Miles, 63 eps 
851, 89 NW 455. 

N. Y.—Sherwood v. Ellenstein, 2 
Mise. 30, 57 NYS 99. 

N. D.—-Van Gordon v. Goldamer, 16 
N.' D. 328, 335, 113: NW 609 [quot 
Cye]. 

And see Norton v. Tuttle, 60 Til. 
130 (where the correctness of this 
doctrine is recognized). 

[a] Right as dependent upon con- 
ditional attorney’s fees.— Where threé 
plaintiffs joined with others in an 
action to set aside an order admitting 
a will to probate and for leave to 

robate a later will, and after appeal 
rom a judgment ‘adverse to plain- 
tiffs, they moved to dismiss on pay- 
ment of their proportion of the costs, 
the motion would not be denied, ak 
though their attorneys, who had - 
contingent fee, had spent OS Neladba= 
ble money and earned attorney’s fees 
of considerable value. William's’ y. 
Miles, 63 Nebr 851, 89 NW 455. 

[b] In New York it has been ‘held 
that a plaintiff who brings an action 
in behalf of himself and others sim- 
ilarly situated has a right to con- 
trol the action, and may abandon ‘or 
discontinue it at pleasure until a per- 
son similarly. situated has procured 
an order to be made a party to the 
action, or has served a notice of 
motion to be brought in, or until 
interlocutory judgment has been en- 
‘tered. Hirshfield ‘v. Fitzgerald, 157 
N. Y. 166, 51. NE 997, 46 LRA 839; 
Manning v. Mercantile Trust Co., BT 
Misc. 215,75 NYS 168. 5 

4. Jones v. Blackledge, 4 N: C. sap 
[foll Bouerman y. Radenius, 2 Esp. 
6531; McElwee v. House, 17-S.' C. 
T,. 108. See also Casey v, Casey, 2 
Root (Conn.) 269% (holding that plain- 
tiff might discharge an action in his 
ought’ upon a °moetey/ notwith- 
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overseers of the poor, ete., being the only parties 
plaintiff before the court, may discontinue such suit,® 
during the continuance of their term of oftice,® where 
they all coneur in such discontinuance.’ Where the 
further prosecution of an action by officials is ren- 
dered impossible by the abolition of their office, 
they are entitled to a discontinuance without costs.§ 

[§ 12] 4. Persons Acting in Representative Ca- 
pacity. Where one of several parties plaintiff in 
a cause dies, a dismissal as to him is illegal unless 
made at the instance of someone representing his in- 
terest ;° the personal representative of a deceased 
plaintiff may agree to the dismissal :of the suit.1° 
Where the reorganization committee of an insolvent 
corporation is empowered to institute, compromise, 
and dismiss suits brought in its behalf, the fact 
that one member of the committee refuses to join 
with the rest in taking a nonsuit does not deprive 
the committee of-its power to take it.™ 

[§ 13] 5. As between Coplaintiffs—a. In Gen- 
eral. Although one of two or more coplaintiffs may 
withdraw from, abandon, or dismiss a suit so far as 


DISMISSAL AND NONSUIT 


[§§ 11-45 


to affect the further progress of the suit as to the 
other plaintiffs;1* and unless he ean satisfy the 
court that the others have no interest in the claim 
or that he himself is liable to be injured by its fur- 
ther prosecution, he has no right to dismiss a suit 
against the objections of the others,!> and. even 
where he can so satisfy the court he has been held 
to have no right to dismiss if his coplaintiff indem- 
nifies him against loss.1® 

[§ 14] b. On Showing Want of Interest. Where 
there is a misjoinder of plaintiffs it is competent 
for one of them, having no interest in the suit, 
to withdraw and dismiss the action as to himself,}* 
although it has been held that where a person ,is 
made a coplaintiff improperly without his privity or 
consent the proper motion is that his name be 
stricken out, not that the bill be. dismissed even as 
to him.}8 Tn a joint action by two or more plain- 
tiffs, since the right of any one or more to recover 
may depend on facts to be passed on by a jury, 
plaintiffs cannot be compelled to determine those 
facts in advance by a voluntary nonsuit as to such 


his interest is concerned,!? 


standing the note is assigned and 
plaintiff is insolvent). 

5. Mears y. Boston, ete,, R. Co., 5 
Gray (Mass.) 371; State v. County 
Comrs., 16 Oh. Cir. Ct. N, S. 144; 
Casgrain v. Atlantic, ete. R. Co. 
[21895] A. C. 282. 

fa] Selectmen of a town may dis- 
eontinue a suit in equity to restrain 
a railread corporation from unlaw- 
fully and dangerously running cars 
on their road, although a temporary 
injunction has been issued, and al- 
though some of the inhabitants of 
the town move to come in and prose- 
eute the suit. Mears v. Boston, etce., 
R. Co., 5 Gray (Mass.) 371. 

[b] The attorney-general of the 
province of Quebec is the sole dom- 
inus of a suit instituted by him 
in his official capacity, whether or 
not there is a relator. Accordingly a 
mandamus will not lie at the instance 
of a relator to compel him to con- 
tinue proceedings under Can. Code 
art 997, nor need he obtain the leave 
of the court before discontinuing such 
proceedings; a succeeding attorney- 
general cannot retract a discontinu- 
ance by his predecessor. Casgrain v. 
Atlantic, ete., R. Co., [1895] A. C. 282. 

& Wright v. Smith, .13 Barb. 
CN. Y.) 414. 

[a] After the expiration of their 
term of office such officials have no 
power to discontinue a suit com- 
menced in their name. Wright v. 
Smith, 13 Barb. (N. Y.) 414. 
ao" Perry v. Tynen, 22 Barb. (N. Y.) 


8. Cole v. Rose, 65 HowPr (N. Y.) 


520. 

9. McLaran v. Wilhelm, 50 Mo. 
A. 658. 

10. Banta v. Marcellus, 2 Barb. 


CN. Y.) 373; Wohlford v. Compton, 
79 Va. 333. 

11. Aone v. Sullivan, (Tex. Civ. 
A.) 73 SW 74. 

12. Ala. seit Waaesbinat ima v. Carpen- 
ter, 10 Ala. 109. 122 


Cal —Spreckels v. Spreckels, 

Cal. 789, 158 P 543. 

<= Sar gh in v. Brown, 31 Ind. 
Kan.—Wehe v. Mood, 68 Kan, 373, 

75 P 476. 

Cigna v.'‘Phillipi, 42 Mo. A. 
Pa—Bank of North America v. 

Fitzsimmons, 2 Binn. 454. 

pon ee Blengourt v. Parker, 27 Tex. 
Wis.—Noonan y. Orton, 31 Wis. 265. 


Eng.—Langéale vy. Langdale, 13 
Ves. Jr. 167, 33 Reprint 258. 


where such interest is 
ascertained,** yet such aetion will not be allowed 


L§ DS ]in o€ 


[a] Where property sued for be- 
longs partly to one and partly to the 
other, defendant cannot complain of 
the dismissal of the action as to one 
of the plaintiffs, and the rendition 
of judgment for the other in relation 
to the property of the latter. Kehoe 
v. Phillipi, 42 Mo. A. 292. 

(b] Omission from second com- 
plaint.—Where certain persons, were 
parties plairtiff to an action when 
it was begun, but they are omitted as 
parties plaintiff from the second 
amended complaint, the omission of 
their names works a discontinuance 
of the action so far as they are con- 
cerned, equivalent to a voluntary dis- 
missal. Spreckels v. Spreckels, 172 
Cal. 789, 158 P 543. 

13. Cunnirgham v. Carpenter, 10 
Ala. 109; Shaw v. Keep, 34 Me. 199. 

[a] Where such interest is not 
ascertained, permission to one of 
several plaintiffs to dismiss a suit, 
so far as he is concerned in inter- 
est, amounts to nothing. Cunning- 
ham y. Carpenter, 10 Ala. 109. 

{b] An action brought upon a 
bond in the name of the two joint 
obligees therein may be discharged 
by one of them. Shaw v. Keep, 34 
Me. 199. 

14. Ill—Lee v. Casey, 269 I11..604, 
109 NE 1062. 

Ind.—Wall v. Galvin, 80 Ind. 447. 


ie taier .—Stepanck v. Kula, 36 Iowa 
ye oruen. etc., Co. v. Acton, 4 
Ky. Op. 


-Pa,. carne fe v. Cooper, 1 Phila. 129. 
ae oe ceo Blenenars v. Parker, 27 Tex. 
2 

[a]. Where, in a taxpayer’s suit 
on behalf of himself and all others 
similarly situated, certain other tax- 
payers are on application of the orig- 
inal complainant given leave to join 
as complainants, and do so join, the 
original complainant has no power 
to dismiss the suit to their prejudice, 
and a dismissal-of the suit as against 
him does not dismiss it as against 
such new complainants. Lee v. Ca- 
sey, 269 Ill. 604, 109 NE 1062. 

15. Ark.—Ingham Lumber Co. v. 
Ingersoll, 93 Ark. 447, 451, 125 SW 
139, 20 AnnCas 1002 [cit Cyc]. 
gent POR v.. Newlan, 45 Ill. 

N. Y.—Brinckerhoff v. Bostwick, 99 
N. Y. 185, 1 NE 663; Manning v. Mer- 
eantile Trust Co., 37 Misc. 215, 75 
NYS 168. 

S. D.—Schoniger vy. Logan, 166 NW 
.226 (rule applied to dismissal of ac- 
tion by plaintiffs after intervention 


of the plaintiffs as may ultimately fail to recover.1® 
In Suit Brought without Authority. 


by other parties). 

Tex.—Ford. v. Oliphant, (Civ..A.) 
32 SW 457. 

Eng.—Holkirk ov. Holkirk, A. Madd 
50, ae Reprint 627. 

C.—Service v. Central Okana- 
ace Lands, Ltd.,. 22. B. C., 469, 27 
DomLR 725, 34 WestLR 60 (conduct 
of action transferred to other plain- 
tiff by order of court). 

[a] Rule applied.—Where a ven- 
dor sells a horse on false represen- 
tations, and afterward sues on the 
notes given for the purchase price, 
but it is alleged in an amended pe- 
tition that he has no interest in the 
notes, and another, claiming to own 
them, is joined as plaintiff, the lat- 
ter not being liable for the vendor's 
fraud in selling the horse, the vendor 
should be retained in the _ suit, to 
have the damages assessed against 
him,. Ford y. Oliphant, (Tex. Civ. 
A.) 32 SW 437. 

[b] Showing as to im Radense of 
further prosecution. _ several 
plaintiffs join in erry tee a suit, 
one of them will not be allowed to 
withdraw from the prosecution of it 
unless he makes out to the satis- 
faction of the court that it is not con- 
sistent with prudence to prosecute 
the suit further. Jeffcoat v. Jeff- 
eoat,, 3, Leak. Ch. O17 Sindo, 

16. Ingham Lumber Co. v. Inger- 
soll, 93 Ark, 447, 125 SW 139, 20 Ann 
Cas 1002; Winslow v. Newlan, 45 Ill. 
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17. sider orden, ay Colquitt Nat. 
Bank, (A) 95 SE 3 : 

Iowa.—Ocheltree me Hill, 77 Iowa 
721, 42 NW 523; Hanks v. North, 58 
Iowa 396, 10 NW 785. 

N. Y.—wWalsh v. Brooklyn Union 
El. BY Co., 69 App. Div. 389, 74 NYS 


34? 
; C.—Pritchard vy. Mitchell, 139 
N. NG 54, 51 SE 783 
S. C.—Jackson v. Bates, 47 8. C. L. 
ay Cc. i. 


eek Hawkins v. Lewis, 


[a] Thus where a party is erro- 
neously joined as a party plaintiff, 
and a demurrer is filed to the com- 
plaint for misjoinder of parties, it is 
proper for the court to grant such 
party’s motion for a nonsuit, taxing 
him with such costs as were incurred 
by the misjoinder. Pritchard v. 
Mitchell, 139 N. C. 54, 51 SE 783. 

18. Southern L. Ins., ‘ 
Lanier, 5 Fla. 110, 58 AmD 448. 

19. Miller v. Bledsoe, 
[foll Miller v. English, 61. Mo. P 
Miller v. McCune; 61 Mo. par} (decia- 
ed under the statute of 1849). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


§§ 15-18] 


Where, in a personal action, one of several coplain- 
tiffs, each having equally an interest in the cause 
of action and maintaining the suit, if at all, in his 
own right and for his own benefit, and having an 
equal right to control the suit, shows the court that 
the suit is brought without his knowledge, consent, 
or authority, and by a petition duly presented re- 
quests to be nonsuited, and no fraud appears, ordi- 
narily a nonsuit will be entered as to all the plain- 
tiffs.?° 

{[§ 16] 6. Person Having Power of Attorney. 
Where authority is given by power of attorney to 
one to discontinue a suit, it must be strictly pur- 
sued and the discontinuance should be by him per- 
sonally and not by another.?? 

[§ 17] C. At What Stage of Cause Allowable— 
1. After Judgment. While it has been held that a 
discontinuance as to one defendant may be allowed 
pending a motion for a new trial, although verdict 
and judgment have been rendered,?? the general rule 
is that after a final judgment it is too late to dis- 
miss or take a nonsuit, whether as. to the whole 
case*? or as to part only of the defendants,?* and 
whether or not there has been an entry of the judg- 


20. Brown v. Wentworth, 46 N. H. 
490, 88 AmD 223; Caverly v. Jones, 
23 N. H. 573. 

21. Mechanics’ Bank vy. Fisher, 1 


trial when 
advisement, 
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A.) 118 NE 372 (holding that remarks 
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ment.?> This rule applies, although defendant has . 
obtained a rule to open the judgment.?® But after 
a recall of the judgment plaintiff may dismiss.27_ In 
some jurisdictions an interlocutory judgment does 
not deprive plaintiff of the right to dismiss.?8 

[§ 18] 2. After Verdict. Under the earlier 
English decisions plaintiff might become nonsuit 
even after verdict if he was dissatisfied with the 
damages awarded by the jury.2® But the rule was 
changed by 2 Hen. IV, c. 7, providing that ‘‘after 
verdict a plaintiff shall not be nonsuit.’’3° The 
English rule before the enactment of the statute 
mentioned was followed in an early decision in this 
country,** and it has been held that plaintiff may 
dismiss as to one of several defendants after verdict 
when there was no evidence against such defend- 
ant,?? or when the verdict was in favor of such 
defendant;** but by the great weight of authority 
a dismissal or nonsuit cannot be taken after ver- 
dict,?4 either as matter of right or by permission 
of court;*° and it has been held that this rule ap- 
plies, although the jury are sent back after the ver- 
dict to correct a defect therein,’® unless the de- 


N. H.—Wright v. Bartlet, 45 N. H. 


of the trial court at the close of the | 289; Probate Judge vy. Abbott, 13 
it took the case under|N. H. 22. 
although indicating its Oh.—Taylor y. Alexander, 6 Oh. 


Rawle (Pa.) 341 (power of attorney 
given to a prothonotary cannot be 
executed by his clerk). 

22. Texas, ete, R. Co. v. Sheftall, 
Fed. 722, 66 CCA 552. 

23. U. S—U.S. v. Lehigh Valley 
R. Co., 176 Fed. 1015. 

Colo.—Denver, ete., R. Co. v. Pao- 
nia Ditch Co., 49 Colo. 281, 112 P 692. 
Sie tthe § v. Wiltberger, 74 Ill 

Ind.—Long v. Thwing, 9 Ind. 179. 

Mo.—Offenstein v. Gehner, 223 Mo. 
318, 122 SW 715; State v. Riley, 219 
Mo. 667, 118 SW 647. 

N. Y.—Stanton v. King, 76 N. Y. 
ee Picabia v. Everard, 4 HowPr 


$1° N.C. 
170. 


Pa.—Rudolph v. Sturgis, 11 Pa. 
Dist. 395, 25 Pa. Co. 577, 17° Montg. 
Co. 13, 8 North. Co. 240. 

S. D.—Todd v. Todd, 7 S. D. 174, 
63 NW 777. 

[a] Beason for rule.—‘‘When a 
party has once had the opportunity 
of litigating his rights in a com- 
petent tribunal... they cannot be 
again drawn into question with the 
same parties. He has had his day in 


N. C.—Mauney v. Long, 


court.” Ball v. Trenholm, 45 Fed. 
588, 590. 
[b] The quagshal of a writ is a 


final judgment and plaintiff will not 
be allowed to dismiss thereafter. Cole 
v. Peniwell, 5 Blackf. (Ind.) 175. 

{ec] On appeal.—A statute giving 
plaintiff the right to dismiss at any 
time before trial on payment of costs 
if a counterclaim is not made does 
not give plaintiff, against whom 
judgment is rendered in the county 
court, the right to dismiss his action 
without prejudice, after he has ap- 
pealed to the district court and be- 
fore trial there. Denver, etc., R., Co. 
v. Paonia Ditch Co., 49 Colo. 281, 112 
P 692. Dismissal on appeal general- 
ly see Appeal and Error §§ 2373-2436. 

24. Ill—Ladd v. Ladd, 168 I1l..A. 
302 (dismissal on appeal). 


Ky.—Turpin v. Turpin, 3 J. J. 
Marsh. 327. ‘ 
faerinres v. Powers, 52 Miss. 


Philippine.—Valencia v. Jimenez, 
11 Philippine 492. 


Man.—McInnes v. Nordquist, 23 
Man. 815. 
25. Carleton v. Darcy, 43 N.Y. 


Super 373 [app dism 75 N. Y. 375]. 
Compare Richards v. Bingham, (Ind, 


. |) fs c3—87] 
. : 


jlatter might take a’ non-suit, 


intention, do not amount to a judg- | 144 


ment within Burns St. Annot. [1914] 
§ 338, precluding defendant’s motion 
to dismiss without prejudice). 

26. Kennedy Vv. MeNickle, 2 
Brewst. (Pa.) 536. 

27.- Rendalls v. Wilson, 24 Mo. 76. 

28. Piedmont Mfg: Co. v. Buxton, 
105 N. C. 74, 11 SE 264; Hutchings v. 
Royal Bakery, ete. Co., 60 Or. 48, 
118 P 185, 186 [cit Cyc]; Lecroix v. 
Macquart, 1 Miles (Pa.) 156. See 
also Gordon y. Goodell, 34 Ill. 429 
(holding that where a judgment had 
been confessed but defendant was 
permitted to plead, the judgment be- 
ing held for plaintiff's benefit, pie 
not- 
withstanding the judgment upon a 
motion to that effect previously to 
submitting the cause). 

After demurrer to evidence sus- 
tained see infra § 23. 

29. Keat v. Barker, 5 Mod. 208, 87 
Reprint 612; Bacon Abr. tit ‘‘Non- 


suit.” 

Outhwaite v. Hudson, 7 Exch. 
380, 155 Reprint 995; Keat v. Barker, 
5 Mod. 208, 87 Reprint 612; Bacon 
Abr. tit “Nonsuit’; Coke Litt. p 139b. 
See also Schaffer v. Deemer Mfg. 
Co., 108 Miss. 257, 261, 66 S 736 [cit 
Cyc]; Southern Cotton Oil Co. v. 
Shore, 171 N. C. 51, 87 SE 938, 939 
[eit Cyc]; Hutchings v. Royal Bak- 
ery, etc, Co., 60 Or. 48, 118 P 185; 
Van Wagenen v. Chladek, 27 S. D. 
436, 439, 131 NW 507, AnnCas1913D 
523 [quot Cyc] (all of which refer 
to the English rules). 


31. Wooster v. Burr, 2 Wend. 
CNS,Y..):,.295. 

onae Christian v. Tyler, 70 Ill, A. 
i@ 

33. Ivanhoe Furnace Corp. v. 


Crowder, 110 Va. 387, 66 SE 63. 

34. Conn.—McCurdy v. Mather, 
Kirby 273. 

Ga.—Merchants’ Bank v. Rawls, 7 
Ga. 191, 50 AmD 394. 

Ky.—TIllinois Cent. R. Co. v. Sei- 
bold, 160 Ky. 139, 169 SW 610. Com- 
pare Dumesnil v. Louisville, 11 Ky. 
Op. 180 (at any time before final 


judgment). 

La.—Chedoteau v. Dominguez, 7 
Mart. 490. 
gyito--zanhenEn v. Allen, 77 Me. 
qin tee —Truro v. Atkins, 122 Mass. 
pear ee ORy v. Brashear, 46 Mo. 


eh Oe ie ae ioe v. Burns, 2 Browne 


1 Sigg MBE Wood v. Milne, 46 S. C. 
‘gs. D.—Van Wagenen vy. Chladek, 27 
S. D. 436, 439, 131 NW 507, AnnCas 
1913D 523 [quot Cyc, and dist Cooke 
¥ eguaters, 19 S. D. 361, 103 NW 
Tenn.—Hendrick v. Stewart, 1 
Overt. 476. 


[a] “The reason of the rule is ap- 
parent, and needs no discussion. It 
is founded upon principle. If there 
were no place at which a party: de- 
fendant could have any rights, save 
as to costs, till after verdict, great 
injustice might oftentimes. result, 
with no power in the court to correct 
or restrain it. As a nonsuit is no bar 
to a future action for the same cause, 
a plaintiff, if so disposed, might 
harass the opposing party, whose 
residence or situation might be such 
as to necessitate great expense in the 
preparation or defense of a cause, 
with continued litigation, and the 
costs recoverable would be absolutely 
inadequate to compensate him for 


either.” Washburn y. Allen, 77 Me, 
344, 352. 
35. Van Wagenen v. Chladek, 27 


S. D. 436, 489, 1381 NW 507, AnnCas 
1913D 523 [quotCyc]. 
36. Meador v. Dollar Sav. Bank, 


56 Ga. 605; Sharpe v. Sowers, 152 
N. C. 379, 67 SE 1003; Strause v. 
Sawyer, 133 N. C. 64, 45 SE 346; 


Lawrence vy. Burns, 2 Browne (Pa.) 
59 


[a] Rule applied.—(1) Where a 
verdict in favor of the only defend- 
ant who tendered an issue for trial, 
which issue related exclusively to his 
own several liability, had been re- 
turned into court and published, and 
thereupon the jury had been reman4d- 
ed to their room to perfect the ver- 
dict by finding pro forma as to the 
other two defendants, it was too late 
for plaintiff to dismiss his whole ac- 
tion; after so much had transpired, 
the litigating defendant was entitled 
to have a verdict recorded for his 
protection. Meador vy. Dollar Sav. 
Bank, 56 Ga. 605. (2) Where _ the 
jury found for defendant but neglect- 
ed to calculate interest and retired 
to make the calculation, it is too late 
on their return to take a nonsuit. 
Lawrence v. Burns, 2 Browne (Pa.) 


. 
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fect is a material one.8? Nor ean plaintiff after an 
order vacating a verdict for defendant and granting 
a new trial dismiss the action to the prejudice of 
defendant’s right to review the order on appeal.%§ 

[§ 19] 3. After Findings by Court. In the ab- 
sence of statutes otherwise providing, in an action 
tried by the court, it seems, that plaintiff may dis- 
miss after:the court has announced its finding but 
before a note has been made thereof ;*® but in such 
an action it is too late to move to dismiss after the 
court has announced its findings, under a statute 
providing that the motion ‘‘may’’ be made at any 
time before the court has announced its findings,*° 
or under a statute permitting *! or requiring plain- 
tiff to make his motion before such submission to 
the court.‘ The announcement of its finding, with- 
in the meaning of this rule, does not occur where 
the court merely states that there was a lack of 
evidence necessary to sustain one branch of plain- 
tiff’s case,*® or merely intimates what its decision 
or finding will be.** 

[§ 20] 4. At Any Time before Verdict. In Eng- 
land plaintiff origimally had a right to abandon an 
action at law and become nonsuit at any time be- 
fore verdict.1° But the rule has been abolished 
there by a rule of the supreme court adopted under 
the Judicature Act,*® and has been changed by 
statute in some of the United States,** while in 

87. Southern Cotton Oil Co. v.| thereof). 
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[§§ 18-21 


others, without any special statutory regulations 
on the subject, the courts have declined to follow 
the rule.t8 In some states where there has been no 
statutory change of the rule, plaintiff may still dis- 
miss his action at any time before verdict,*® at least 
he can do so unless a set-off or counterclaim is 
pleaded by defendant,®°° or unless defendant has ae- 
quired a right to some affirmative relief.°1 Thus 
plaintiff may dismiss at any time before the jury 
signify their willingness to give their verdict,®? or 
the verdict is delivered to the clerk,®? or read by 
the clerk.°+ But it has been held that it is too late 
to dismiss after the verdict is handed to any per- 
son directed to receive it;>> after plaintiff’s coun- 
sel has received knowledge that the jury have agreed 
upon an adverse verdict;®° after the jury have 
sealed the verdict but before it has been formally 
announced;°*’ or after the coming in of the jury.®§ 

[§ 21] 5. Before Submission to Court or Jury 
or Retirement of Jury. In some jurisdictions there 
are statutes which provide in substance either that 
plaintiff, if he desires to suffer a nonsuit or dismiss 
his cause, ‘‘must’’ do so before the cause is finally 
submitted to the court or jury or before the jury 
retire, or that he ‘‘may’’ suffer a nonsuit at any 
time before the final submission of the cause to the 
court or jury or before the jury retire.®® Under 
either class of the statutes it is of course competent 
otherwise might defeat justice.’’ De- 


Shore, 171 N. C. 51, 87 SE 938. 

[a] Rule applied.—Where the jury 
returned answers to all but two is- 
sues, and the court told the jury to 
retire and consider the two issues 
and return when they had answered 
them if they wished no change in any 
others, refusal of nonsuit at this 
stage was error. Southern Cotton Oil 
Co. vy. ‘Shore, 171 N. C. 51,.87.SE 938. 

88. Floody v. Great Northern R. 
Co., 104 "Minn, 517, 116 NW 107. 

After reversal and remand for new 
trial see infra § 30. 

39. Adams v. Shepard, 24 Ill. 464; 
Howe vy. Harroun, 17 Ill. 494; Deaton 
v. Central School Supply House, 61 
Ill. A, 267;' Turnock y. Walker, 54 Ill, 
A. 374; Shabad v. Hanchett, 40 Ill. A, 
545; Prindiville vy. Leon, 11 Ill. A. 
657; Wilson Sewing Mach., ete., Co. 
v. White, 10 Ill. A. 191. 

40. Macon v. Joiner, 19 Ga. A, 11, 
90 SE 734; Womack v. Miles, 18 Ga. 
A. 206, 89 SE 156; Yudelson v. Win- 
terberg, 185 Ill, A. 454; Springer v. 
Campbell Co., 174 Ill. A. 278; Wray 
v. Hill. 85 Ind. 546; Randles v. Ran- 
dles, 63 Ind. 98; Walker v. Heller, 56 


Ind. 298; Livergood v. Rhoades, 20 
Ind, 411; Doughty v..Elliott, 8 Blackf. 
(Ind.) 405;° Moore-Mansfield Constr. 


Co. v. Marion, ete., Tract. Co., 52 Ind. 
A. 548, 101 NE 15; Grim v. Griffith, 
34 Ind. A. 559, 73 NE 197; Ciesmelew- 
ski v. Domalewski, 90 N. J. L. 34, °100 
A179. 

41. Masterson v. McKelvey, (Tex. 
Civ. A.).21 SW 1005, 

42. Reed v. Reed, 39 Mo. A. 473. 

on Burns vy. Reigelsberger, 70 Ind. 


44. Crafton y. Mitchell, 134 Ind, 
820, 33 NE 1032; Mitchell v. Fried. 
ley! 126 Ind. 545,26 NE 391; Midgett 
v. Branning Mfg. Co., 140. N. C. 361, 
862, 53 SE 178; Kidd v. McCracken, 
105 Tex, 388, 150 SW 885 [rev 68 
Tex. Civ. A. 463, 184 SW 839]; Tow- 
ell v. Towell, (Tex. Civ. A.) 164 SW 
23; Somerville v. Johnson, 38 Wash, 
140, 28 P 373. Ske 
Becker, 69 Ind. 498 (holding that 
plaintiff may dismiss after the hear- 
ing of the evidence and an intima- 
tion by the court that there is no 
evidence. to sustain some of plain- 
tiff’s material allegations, and a con- 
sent by the court to make special 
findings and before an announcement 


also Beard vy! 


“An intimation of an opinion by 
the judge adverse to the plaintiff 
upon some proposition of law, which 
does not ‘take the case from the 
jury’ and which leaves open essen- 
tial matters of fact still to be deter- 
mined by them, will not justify the 
plaintiff in suffering a nonsuit and 
appealing. Such nonsuits are prema- 
ture and the appeals will be dis- 
missed.” Midgett v. Branning Mfg. 
Co., supra. 

45. Outhwaite v. Hudson, 7 Exch. 
880, 155 Reprint 995. 


46. pe Pr. Supr. Ct. Jud. (7th 
ed) p 23 

47. See infra §§ 21-25. 

48. See infra § 25. 

49. U. S.—Stewart v. Gray, 23 F. 


Cas. No. 13,428a, 4 Hempst, 94. 

Ala.—Huffstutler Vv. Louisville 
Packing Co., 154 Ala, 291, 45 S 418, 
129 AmSR 57, 15 LRANS 340; Dar- 
den v. Holloway, 1 Ala. A. 661, 56 S 32. 

Del.—Carrick v. Morrison, 16 Del. 
157, 42 A’ 447. 

D. C.—Bradshaw v. Earnshaw, 11 
Sue 495; Jackson y. Merritt, 21 D. C. 


Ga.—Peeples v. Root, 48 Ga. 592 
Wie yv. Joiner, 19 Ga. A. 11, 90 SE 
34 


Ill.—American Laundry Mach. Co. 
Y¥, Barr, 176) THA. 519; 

Mich.—Deneen vy. Houghton County 
St. R. Co., 150 Mich. 235, 113 NW 
1126, 13 AnnCas 134; ‘Helwig v. 
Wayne Cir. Judge, 73 Mich. 258, 41 
NW 2638. 

N. Y.—Harrigan v. Prendergast, 94 
Mise. 151, 157 NYS 1086. 

N. C.—Southern Cotton Oil Co. v. 
Shore, 171 N. C. 51, 87 SE 938; Ca- 
hoon v. Brinkley, 168 N. C. 257, 84 


SE 263 
Pa.—Easton Bank vy. Coryell, 9 


Watts & S. 153; Knabb v. Conner, 23 }: 


pet Matter of Carter, 1 


80 '8."C: 74, 61 SE 220: Summer V. 
Kelly,.38°S. C. 507, 17 SE 364; Usher 
V. Sibley, 4 S. C. en Kye 

N. S.—Grant v. Protection Ins. Coc 
1 N. OS. 12. 

fa] Reasons for rule.—(1) “This 
is a practice which has the sanction 
of long usage and is a protection 
against defeat through surprise, dis- 


‘Brunswick, etc., 


neen v. Houghton County St. R. Co., 
150 Mich. 235, 237, 118 NW 1126, 13 
AnnCas 134, (2) The rule permitting 
plaintiff to suffer nonsuit at-the last 
moment before verdict is rendered is 
intended to guard against accidents 
and surprises. Matter of Carter, 1 
Phila. (Pa.) 507. 

[b] Brevented from giving evi- 
dence.—A_ statute prohibiting non- 
suit after the jury are ready to give 
their verdict dces not prohibit a non- 
suit, where from manifest mistake 
he 1s prevented from giving any evi- 
dence. Franklin v. Mackey, 16 Serg. 

& Rs (Ba. 1t, 

ry U. S—Tower v. Simpson, 175 
Fed, 130; Thompson-Houston Electric 
Co.v. Holland, 160 Fed. 768. 

Ala.—Darden vy. Holloway, 1 Ala. 
A. 661, 56 S 32. 

Conn.—Bristol v. Bristol Water Co., 
85 Conn. 663, 84 A 314. 

Mich.—Merchants’ Bank v. Schu- 
TSRO CUE: 54 Mich. 49, 19 NW 741. 

C.—Johnson City So. R. Co. v. 
South: etc. JR. Con 148" N.C. 69762 
SE 683; Bynum v. Powe, 97 N. C. 374, 
2 SE 170. 

Effect of set-off or counterclaim 
generally see infra § 33. 

51... Tate v. Phillips, 77 N. C. 126; 
Graham v. Tate, 77 N. C. 120; Shel- 
ton v. Southern R. Co., 80 S. C. 74, 61 
SE. 220. 

Effect of demand of defendant for 
Hiab relief generally see infra 
§ 

52. McLughan v. Bovard, 4 Watts 
(Pa.) 308. 

53. Bulkley _v. Treadway, 1° Root 
(Conn.) 552; Bronstein v. American 
Iee Co., 119 Md. 132, 86 A 181. 

54 Johnson v. Basquere, 28 8S, C. 
5s Lawrin v. Hanks, 14 S. C. L. 
oo. 
55. Merchants’ Bank y. Rawls, 7 
Ga. 191, 50 AmD 394. 
- 56. Brunswick Grocery Co. v. 
R. Co., 106 Ga. 270, 
82 SE 92, 71 AmSR 249. 

57. Newton vy. Singlob, 5 Pa. Co. 


‘451 [dist Eastern Bank v. Coryell, 9 


Watts & S. (Pa.) 1538; McCreedy v. 
Fey, 7 Watts (Pa.) 496; McLughan 
v. Bovard, 4 Watts (Pa.) 308]. 

58. Dunkle v. Rotholz, (N. J. Sup.) 
19 A. 260. 


59.. See statutory provisions; and 


| appointment, or technicalities which | cases infra notes 60-63. 


For later cases, developments and SAEED in the law see cumulative mee hapa same title, page and note number, | 


‘ 


$§ 21-22] 


for plaintiff to dismiss or suffer a 


final submission of the cause,®° or, 


pressed, before the jury retire.® 


given by statute has been held to be an absolute 


one which the court has no right 


has also been said that a strict construction of the 
statute should perhaps not be allowed where it is 
manifest that the rights and interests of defendant 


would be prejudiced thereby.** 
[§ 22] 6. After Submission to 
Retirement of Jury. Both classes 


tioned in the preceding section are very generally 
construed to mean that plaintiff is not entitled as 
of right to dismiss or take a nonsuit after the 


60. U. S.—Chicago, ete., R. Co. v. 
Metalstaff, 101 Fed. 769, 41 CCA 669; 
48tna L. Ins. Co. v. Lakin, 59 Fed. 
989, 8 CCA 487. 

Ark.—St. Louis, ete, R. Co. 
Ingram, 118 Ark. 377, 176 SW 692. 

lowa.—Dittmer v. Mierandorf, 129 
Iowa 643, 106 NW 158; Jones v. Cur- 
rier, 65 Iowa 533; Perry v. Heighton, 
26 Iowa 451; Harris v. Laird, 25 Iowa 
143; Burlington, etc., R. Co. v. Sater, 
1 Iowa 421. 

Kan.—Amos y. Humboldt Loan As- 
soc., 21 Kan. 474; Schafer v. Weaver, 
20 Kan, 294; St. Joseph, etc., R. Co. 
v. Dryden, 17 Kan. 278; McVey v. 
Burns, 14 Kan. 291. 

Ky.—Tandy, ete, Tobacco Co, v. 
Briggance, 203 SW 874; Ohio Valley 
Electric R. Co. v. Lowe, 167 Ky. 132, 
180 SW 61; Williamson v. American 
Reserve Bond Co., 140 Ky. 215, 130 
SW. 1072; Wilson v. Sullivan, 112 
SW 1120. 

Mo.—Hamlin v. Walker, 228 Mo. 
611, 615, 128 SW 945 [quot Cyl; 
Strottman v. St. Louis, etc., R. 

228 Mo. 154, 128 SW 187, 30) LRANS 
3877; State v. Riley, 219 Mo. 667, 118 
SW 647; Greene County Bank v. Gray, 


Vv. 


146 Mo. 568, 48 SW 447; Wood v. 
Nortman, 85 Mo. 298; Lawrence v. 
Shreve, 26 Mo. 492; Templeton v. 


Wolf, 19 Mo. 101; Bunting v. Stone, 
169 Mo. A. 1, 154 SW 807; St. Louis 
Nat. Bank of Commerce v. Butler, 
163 Mo. A. 380, 148 SW 1117; Mayer 


v. Old, 51 Mo. A. 214; Wilson v. 
Stark, 42 Mo. A. 376. 
Nebr.—Bancroft Drain. Dist. v. 


Chicago, etc., R. Co., 167 NW 731 (un- 
der Rev. St. [1918] § 7654); Snyder 
v. Collier, 85 Nebr. 552, 123 NW 1023, 
133 AmSR 682; Thornhill v. Har- 
greaves, 76 Nebr. 582, 107 NW 847; 
Sharpless v. Giffen, 47 Nebr. 146, 66 
NW 285; Sheedy v. McMurtry, 44 
Nebr. 499, 68 NW 21; Grimes v. Cham- 
berlain, 27 Nebr. 605, 43 NW _ 395; 
Banks v. Uhl, 6 Nebr. 145. 

N. Y.—Engel v. Davis, 81 Misc. 202, 
142 NYS 469; Rothenberg v. Filarsky, 
30 Misc. 610, 62 NYS 721; Goldberg 
v. Victor, 26 Mise. 728, 56 "NYS 1044. 

Oh.—Dayton, etce., R. Go. v. Mar- 
shall, 11 Oh. St. 497; Cincinnati Car 
Co. v. Snyder, 25 Oh. Cir. Ct. N.S. 
33; Hall v. Ritter Lumber Co., 21 Oh. 
Cir. Ct: N.S. Bil; nea Vv. Reedy, 5 
Oh. Dee. (Reprint) 388, 5 AmLR 367. 

61. U. S.—Rhode v. Duff, 208 Fed. 
115, 125 CCA 343; Gassman v. Jar- 
vis, 94 Fed. 603; Wolcott v. Stude- 
baker, 34 Fed. 8. 
ens ——Blackburn v. Minter, 22 Ala. 
nNGois GAD ake v. Lawson, 15 Ark. 

Fla.—Haile v. Mason Hotel, etce., 
Co., 71 Fla. 469, 71 S 540; National 
Broadway Bank Vv. Lesley, 315 Fla. 
56, 12 S 525. 

Tll.—Astna L. Ins. Co. v. Hoppin, 
255 Tll. 115, 99 NE 375; Gordon v. 
Goodell, 34 Tl. 429; Amons. v. cone 
nott. 5 Ill. 440; Berry v. Savage, 
Tll. 261; Daube Vv. Kuppenheimer, aoe 
Til. A. ’'99 [aff 272 Il. 350, 2 
B1yi Brown v. Lawler, 130 Ill. 


‘Tad. —Dunning v. Galloway, 47 Ind. 
182; Moore-Mansfield Constr. Co. v. 
Barfoni' ete, Tract. Co., 52 Ind. A. 
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nonsuit before a 
as otherwise ex- 
The right thus 


to deny,®? but it 


Court or Jury or 
of statutes men- 


$48, 101 NE 15, 

Ky.— Ray v. Ellis, 162 Ky. 517, 172 
SW_ 951. 

Mich.—Davis v. Detroit United R. 
Go,, 162 Mich. 240, 127 NW 328 (un- 
der rules of court). 

Miss.—Edwards vy. Yazoo, ete, R. 
Co., 112 Miss. 791, 73 S 789; Gulf, etc., 
R. Co. v. Williams, 109 Miss. 429, 68 

Suedmeyer, 


S 778, 69 S 215 

Mo.—Grattan v. 144 
Mo. A. 719, 129 SW 1038 

N. J.—Dobkin v. Dittmers, 76 N. J. 
L. 235, 69 A 1018; Greenfield v. Cary, 
70 N. J. L. 618, 567 A 269; Bauman 
Vv. aeeratey, 57 N. J. L. 487, 31 A 982. 

. ¥.—Droege v. Bittner, 93 Misc. 

506. 157 NYS 240; Nichols v. Wil- 
liams, 42 Misc. 527, 86 NYS 136; Levy 
Vv; Metropolitan L. Ins. Co., 159 NYS 
902; Harper Mach. Co. v. Donegan, 
134 NYS 888. 


Tenn.—Parltow v. Elliott, Meigs 
547; Sprankle v. Meyernick, 4 Tenn. 
Ciyn Ay S15: 

Tex.—Frois v. Mayfield, 31 Tex. 
366; Clevenger v. Cariker, 50 Tex. 
Civ. A. 562, 110 SW 795. 

Wash.—Williams v. Spokane, 64 


Wash. 484, 117 P 251. 

62. U. S—Knight v. Illinois Cent. 
R. Co.; 180 Fed. 368, 103 CCA 514. 

Ark.—St. Louis, ete., R. Co. v. In- 
gram, 118 Ark. 377, 176 SW 692. 

Kan.—New Hampshire Banking Co. 
v. Ball, 57 Kan. 812, 48 P 187. 

Mo.—Hamlin v. Walker, 228 Mo. 
611, 613, 128 SW 945 [quot Cyc]. 

Nebr.—Beals v. Western Union Tel. 
Co., 53 Nebr. 601, 74 NW. 54; Sharp- 
less v. Giffen, 47 Nebr. 146, 66 NW 
285; Grimes v. Chamberlain, 27 Nebr. 
605, 48 NW 395. 

Tex.—Clevenger v. Cariker, 50 Tex. 
Civ. A. 562, 110 SW 795 

Va—Harrison vy. Clemens, 112 Va. 
871, 373, 71 SE. 5388. (citCyc]. 

[a] Cannot keep case on docket.— 
The court cannot by a failure to en- 
ter a judgment of dismissal keep the 
cause on the docket so as to author- 
ize a hearing on a plea in reconven- 
tion filed by deferdant after such dis- 
missal. Clevenger v. Cariker, 50 Tex. 
Civ. A. 562, 110 SW 795 

63. Worthington v. White, 42 Mo. 


462. 
Prejudice of defendant’s rights 
Southern 


generally see infra § 31 

64. S.—Whitted 'y. 

Tel., etc., Co., 217 Fed. 835; Adtna L. 
Ins. Co. v. Hamilton County, 79 Fed. 
575, 25 CCA’ 94. 

Ark.—St. Louis Southwestern R. 
Co. v. White Sewing Mach. Co., 69 
Ark. 431, 64 SW 96. But see J. R. 
Watkins Medical Co. v. Horne, 203 
SW 24 (recognizing the common-law 
rule of dismissal at any time before 
verdict). 

Cal.—Westbay v. Gray, 116 Cal. 
i 48 P 800; Casey v. Jordan, 68 


Cal. 246. 9 P 92, 305; Heinlein v, Cas- 
tro, 22 Cal. 100; Brown v. Harter, 18 


Cal. 76. 
en “iceishkowsk v. Bostrom, 193 


3 | 
| Toepat Fé wrand v. Cave, 162 Iowa 
peed 144 NW 307; Inman Mfg. Co. v. 
erican Cereal Co., 155 Towa 651, 
136 NW 932; Dunn v. Wolf, 81 Iowa 
688, 47 NW 887; McArthur v. Schultz, 
178 Towa 364, 43 NW 223; Belzor v. 
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cause has been submitted for a final decision to the 
jury or to the court trying the case as a jury,** 
or what amounts to the same thing in case of trial 
by jury after retirement of the jury, and under 
some statutes plaintiff cannot take a nonsuit after 
argument on the faets.°° 
prohibiting the dismissal of an action after final 
submission are in derogation of the common law,*%* 
they will not be extended so as to prohibit the dis- 
missal of a case 
terms ;°* and it is also generally held that the court 
may in its diseretion permit plaintiff to reeall such 
submission and dismiss without prejudice,®® and the 
action of the court in such case is no ground of 


Since, however, statutes 


not falling within its express 


Mansfield v. 
Hays v, Tur- 
Partridge v. Wil- 


26 Kan, 464; 
23 Kan. 262; 


Logan, 32 Iowa, 322; 
Wilkerson, 26 lowa 482; 
ner, 28 Iowa 214; 
sey, 8 Iowa 459. 

Kan.—Mason v, Ryus, 
Ashmead y. Ashmead, 
Schafer v. Weaver, 20 Kan. 294; St. 
Joseph, ete., R. Co. v. Dryden, 17 Kan. 
278; Dickerman v. Crane, 8 Kan. A. 
795, -b7  P806. 

Ky.—lIllinois Cent. R. Co. v. Sie- 
bold, 160 Ky. 189, 169 SW 610; Glen- 
ny Glass Co. y. Taylor, 99 Ky. 24, 34 
SW_ 711, 17 KyL 1381; Linn v. Valz, 
11 KyL 846; Hill v. Small, 7 
376; Helm v. Helm, 56 Ky. Op. 582. 

Mo.—Strottman v, St. Louis, 
R. Co., 228 Mo. 154, 128 SW 
LRANS 877; Hesse yv. Missouri State 
Muti FE) etc.) Ins: Co} 2 Mowgs: 
McLean v. Stuve, 15 Mo. A. 317. 

Nebr.—State v. Scott, 41 Nebr. 263, 
59 NW 8938; State v. Hazelet, 41 Nebr. 
257, 59 NW 890; State v. Scott, 22 
Nebr. 628, 86 NW 121. 

N. J.—Wolf Co. v. Fulton Realty 
Co., 838 N. J. L. 344, 84 A 1041 (trial 
by court). 
> Oh.—Turner v. Ane Motor Car Co., 
29 Oh. Cir. Ct. 18 

Or.—Hutchings my 
ete., Co., 60 Or, 48, 118 P 185, 186 
[cit Cyc]. 

65. Gassman v. Jarvis, 94 Fed. 
603; National Broadway Bank v. Les- 
ley, 81 Fla. 56, 12 S 525; Ross v. Chi- 
cago, 12 Ill. 366; McClelland v. Louis- 
ville, ete., R. Co,, 94 Ind. 276; San- 
ders v. Sanders, 24 Ind. 133. 

66. Hall v. Chess, ete, Co. 1381 
Ark. 36, 198 SW 528; Gildea v. Lund, 
131 Md. 385, 102 A 467; Easter v. 
Overlea Land Co., 128 Ind... 99, 97 A 
146. Compare Hall vy. Schuchardat, 
34 Md. 15 (holding that submission to 
the court, where the court acts as 
jury, does not deprive plaintiff of his 
right to a nonsuit). 

67. St. Louis Nat. Bank of Com- 
merce v. Butler, 163 Mo. A; 380, 143 
SW 1117. And see supra § 20. 

68. St. Louis Nat. Bank of Com- 
merce v. Butler, 163 Mo. A. 380, 143 
SW 1117. 

fa] Thus, where a case on trial 
before the court without a jury was 
submitted on both the evidence and 
the law. leave subsequently granted 
to plaintiff to file declarations of law 
upon the merits of the case operated 
to set aside the submission, although 
no formal order to that effect was 
entered, and to take the case out of a 
statute which provides that a case 
shall not be dismissed after final sub- 
mission. St. Louis Nat. Bank of 
Commerce v. Butler, 168 Mo. A. 380, 
143 SW 1117. 

69. Ark.—Carpenter v. Dressler, 
76 Ark. 400, 89 SW 89; St. Louis 
Southwestern R. Co. v. White Sew- 
ing Mach. Co., 69 Ark. 481, 64 SW 


96. 
v. Bingham, (A.) 


Ind. 
118 NE 3872. 

Kan.—Ashmead v. Ashmead, 238 
Kan. 262; Schafer v. Weaver, 20 Kan. 
294; Dickerman y. Crane, § Kan, A. 
795, 57 P 305. s 

Ky.—Wilhelm_ v. 147 Ky. 

R. 


Royal Bakery, 


Bains, 

832, 145 SW 1125. 
Nebr.—Nelson v. Omaha, ete., 

Co., 93 Nebr, 154, 139 NW 860, 
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error unless its discretion has been abused;*° fur- 
thermore, its ruling is conclusive in any collateral 
inquiry.* So also plaintiff may dismiss after sub- 
mission to the jury, if defendant consents,” 

[§ 23] 7. What Amounts to a Submission or 
Retirement of Jury. Within the rule that plaintiff 
cannot dismiss or take a nonsuit after final submis- 
sion, it has been said that ‘‘a submission is final 
only when nothing remains to be done to render it 
complete.’’78 It has accordingly been held that 
plaintiff may dismiss or take a nonsuit after intima- 
tion by the court as to what the instructions will be 
but before they are given;’* after the instructions 
are given,’® or the court has expressed its opinion 
as to the sufficiency of plaintiff’s proof ‘*® but be- 
fore the jury have retired; before the introduction 
of all the evidence upon ‘the issues made by the 
pleadings;"’ where after the cause has once been 
submitted the court permits an amendment raising 
a new issue;’® where after the jury have retired 
plaintiff suggests the death of defendant;’® or after 
declarations of law are passed on by the court, but 
before they are settled.°° But.a plaintiff is not en- 
titled to a dismissal or nonsuit where a ease, al- 
though finally submitted, is laid over on conditions 
which are not complied with;®+ after a final sub- 
mission with an attempted reservation of a right to 
dismiss without prejudice ;** after the jury had been 
considering their verdict and plaintiff learned that 

Or.—Hutchings v. Royal Bakery, | 795, 57 P 306. 
ete, Co, 60 Or. 48, 118 P 185, 186] 85. 
[eit Cyc]. 603 


70. See cases supra note 69. 
71. Mason v. Ryus, 26 Kan. 464. 


72. Heinlin v, Castro, 22 Cal. 100.| ner v. Warner, 
73. Morrisey v. Chicago, ete. R. 
Co., 80 Iowa 314, 45 NW 545; Ohio|don, 173 Mo. 


Valley Electric R. Co. v. Lowe, 167 
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Gassman vy. 


86. Actna L. Ins. Co. v. Hamilton 
County, 79 Fed. 575, 25 CCA 94; War- 
83 Kan. 548, 112 P 
97; Lawyers’ Co-op. Pub. Co. v. Gor- 
139; “WS (SW. L1b5si St. 
Louis Bd. of Education v. U. S. Fi- 
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the court was about to instruct that in case nine 
of the jurors agreed they could return a verdict ;** 
after the evidence is closed and the jury have re- 
turned their findings ;8* after the court has given 
the cause in charge to the jury for their considera- 
tion, even though they remain in the box;* after 
the court, trying the case without a jury, has taken 
the case ‘under advisement, at the close of the evi- 
dence and argument;** or, after the cause is sub- 
mitted on demurrer to the petition and the demurrer 
sustained, even where no opinion is filed,®” although, 
as to the latter proposition, there is authority to 
the contrary.88 It has also been held that plaintiff 
is not entitled to a dismissal or nonsuit after a de- 
murrer to the evidence has been sustained,®® but 
there is authority to the contrary.°° 

Direction of verdict. Whether plaintiff may dis- 
miss after a motion has been granted to direct a 
verdict for defendant is a question upon which there 
is some conflict of opinion. According to some au- 
thorities it is too late after such motion has been 
granted, although the verdict has not been actually 
signed,®! or even after a motion has been made to di- 
rect a verdict for defendant.®°? But according to 
other authorities a dismissal or nonsuit may be 
taken notwithstanding a motion for a directed ver- 
dict for defendant has been sustained if the jury 
has not retired,®* especially where defendant pre- 


Co., 244 Fed 397, 157 CCA 23; Whit- 


Jarvis, 94 Fed.| ted v. Southwestern Tel., etc. Co., 
217 Fed. 835; Parks v. Southern R. 
Co., 143 Fed. 276, 74 CCA 414. 


Ky.—Illinois Cent. R. Co. v. Sie- 
bold, 160 Ky. 139, 169 SW 610. 
Miss.—Schaffer v. Deemer Mfg. Co., 
108 Miss. 257, 66 S 736. 
N. J.—Dobkin v. Dittmers, 16 N. J. 
L. 2385, 69 A 10138. 


Ky. 132, 180 SW 61; Brackin v. Mc-| delity, etc., Co., 155 Mo. A. 109, 134 
Gannon, 137 Tenn. 207, 192 SW 922. Sw 18. 

“A case is finally submitted to the 87. State v. Scott, 22 Nebr. 628, 36 
jury ... when all questions of law| NW 121. 


have been disposed of by the court, 
and the instructions and papers per- 
taining to the case have actually 
been delivered to the jury, and they 
are authorized without further inter- 
position or control of the court, to 
proceed to a decision of the case. At 
any time before that stage of the 
trial is reached, the case has not 
been finally submitted.” Ohio Val- 
ley Electric R. Co. v. Lowe, 167 Ky. 
132, 135, 180 SW 61. 

“A cause is not finally submitted 
until the jury proceeds or has been 
directed to proceed with its consid- 
eration after the instructions have 
been read.” Inman Mfg. Co. v. Amer- 
ican Cereal Co., 155 Iowa 651, 652, 136 
NW 932. 

74. Mullen v. Peck, 57 Iowa 430, 
10 NW 829. 

75. Inman Mfg. Co. v. American 
Cereal Co., 155 Iowa 651, 136 NW 
932; Hensley v. Peak, 13 Mo. 587; 
Adams v. St. Louis Southwestern R. 
Co., (Tex. Civ. A.) 137 SW 437. 

76. Malone v. Erie R. Co., 90 N. J. 
L. 350, 101 A 415. 

77. Osborne v. Davies, 60 Kan. 695, 
57 Pp 941. 

78. Westbay v. Gray, 116 Cal. 660, 
48 P 800; Jones v. Currier, 65 Iowa 
533, 22 NW 663. 

79. Huvthsing v. Maus, 36 Mo, 101. 

80. Lawrence v. Shreve, 26 Mo. 
492; Wilson v. Stark, 42 Mo. A. 376. 

81. Crowley v. Ghamberlain, 
Dec. (Reprint) 982, 9 AmLRece 377. 

82. McArthur v. Schultz, 78 Iowa 
364, 48 NW 223. See also Oppen- 
heimer v. Elmore, 109 Iowa 196, ,\°0O 
NW 307 (where reference to this 
rule is made with approval). 

83. McCauley v. Brown, 99 Mo. A. 
625, 74 SW 464. 

84. Dickerman vy. Crane, 8 Kan. A, 


6 Oh. | 


88. Alphons  Custodis Chimney 


Copel Co. v. 43tna Ins, Co., 160 Ill. 
A. 140. 

89. Ind.—Plant v. Edwards, 85 
Ind. 588. 

Kan.—St. Joseph, ete, R. Co. v. 


Dryden, 17 Kan 278. 

Nebr.—Frank v. J. H. Evans Steam 
Laundry Co., 70 Nebr. 75, 96 NW 
1053; Bee Bldg. Co. v. Dalton, 68 
Nebr. 38, 93 NW 930, 4 AnnCas 508. 
Dotan ie tans v. Brown, 167 P 


Tenn.—Nashville, ete. R. Co. v. 
Sansom, 113 Tenn. 683, 84 SW 615. 

Wash.—State vy. Spokane County 
Super. Ct., 97 Wash. 172, 166 P 69. 

[a] Discussion of rule.—‘‘Where 
a demurrer to evidence is submitted 
to the court, the submission is only 
conditionally final. It is final upon 
the condition that the court shall 
sustain the demurrer, and shall not 
in its discretion choose to reopen the 
ease for the admission of other evi- 
dence, or for the dismissal of the 
action without prejudice. ... If how- 
ever the court should overrule the 
demurrer, or if the court in its dis- 
cretion shall reopen the case for the 
admission of evidence, or for the dis- 
missal of the action without preju- 
dice, then the submission is not final, 


or at least the action of the court 


thereon is not final.’ Schafer v. 
Weaver, 20 Kan. 294, 296. 

[b] Discretion of court.—After 
the trial court sustains a demurrer 
to plaintiff’s evidence, it is within 
its discretion to set aside such order 
and allow the cause to be dismissed 
by plaintiff without prejudice. Hutch- 
ison v. Brown, (Okl.) 167 P 624, 

90. Diamond Rubber Co. v. Wer- 
nicke, 166 Mo. A. 128, 148 SW 160. 

91. U. S—Barrett v. Virginian R. 


Oh.—Turner v. Pope Motor Car Co., 
79 Oh. St. 153, 86 NE 651. 

[a] Thus, where on motion at the 
close of plaintiff’s evidence the judge 
directs a verdict for defendant, and 
one of the jurors designated as fore- 
man is in the act of signing a verdict 
by direction of the court, the case 
has been finally submitted, and an 
announcement of dismissal then made 
comes too late. Duffy v. Glucose 
Sugar Refining Co., 141 Fed. 206. 

92. Codgill v. Whiting Mfg. Co., 
212 Fed. 658, 129 CCA 194. 

93. Huntt v. McNamee, 141 Fed. 
293, 72 CCA 441; Haile v. Mason 
Hotel, ete., Co., 71 Fla. 469, 71 S 540; 
Daube v. Kuppenheimer, 195 Ill. A. 99 
[aff 272 Ill. 350, 112 NE 61]; Oppen- 
heimer v. Elmore, 109 Iowa 196, 80 
NW 307. 

[a] Reasons for and discussion 
of rule.—‘“‘There was no final sub- 
mission of this case to the jury. 
They had not received the charge 
of the court, and as yet had no au- 
thority, to consider of or return a 
verdict. Appellant contends that, as 
the sustaining of the motion for ver- 
dict was, in effect, a final disposal of 
the case, there was a final submis- 
sion of the case to the court before 
the plaintiff asked leave to dismiss. 
Surely, the submission of the mo- 
tion was not a submission of the case 
to the court; for, whether the motion 
was overruled or sustained, it re- 
mained to submit the case to a jury 
for a verdict. There was no final 
submission of the case to the court 
or jury.’ Oppenheimer v. Elmore, 
109 Iowa 196, 198, 80 NW 307. 

{b] It is within the discretion of 
a federal court, where a voluntary 
nonsuit is permitted by the state 
practice, to refuse to allow a nonsuit 
after plaintiff kas concluded his evi- 
dence, and a motion by defendant for 
direction of a verdict has been sub- 


f For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 23-25] 


sented no witnesses and raised only legal questions ;°* 
or after a motion for a verdict and intimation by 
the court that it will sustain the motion, but be- 
fore any entry to that effect or any direction to 
the jury to return a verdict. 

[§ 24] 8. After Submission to Referees, Arbi- 
trators, Etc.°* The decisions are not harmonious 
in regard to the effect of a submission of a cause to 
referees or arbitrators on the right to dismiss or 
take a nonsuit. In some jurisdictions it is held that 
plaintiff may submit to a nonsuit during a hearing 
before a referee.®’ In other jurisdictions it is held 
that plaintiff has no right to discontinue, dismiss, 
or suffer a nonsuit, after a voluntary submission 
under a rule of court,?® even before the hearing 
before the referees or arbitrators has begun,®® or 
after the referee’s report has been filed.t. But un- 
der statutes providing that plaintiff ‘‘may’’ or 
‘“must’’ if he so desires take a nonswit before sub- 
mission to the court or jury, it has been held that 
plaintiff may take a-nonsuit after the referee has 
prepared, but before he has filed, his report,? or 
after he has filed his report, but before judgment 
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has been entered thereon,? or even after the award 
has ripened into a final judgment.* It has also been 
held that as a hearing on the trial before an auditor 
cannot terminate in a judgment for either party 
such hearing does not constitute a trial so as to pre- 
clude plaintiff from taking a nonsuit after the hear- 
ing but before the filing of the auditor’s report,® and 
that plaintiff may dismiss after the reversal of a 
judgment sustaining exceptions to an auditor’s re- 
port, but before the court has ordered a decree en- 
tered in conformity with the report.® 

[$ 25] 9. At Any Time before Trial. In some 
jurisdictions where there are no statutes regulating 
the practice, plaintiff as of right may discontinue 
or become nonsuit at any time before the trial has 
commenced,’ whether the trial is by jury or by the 
court without the intervention of a jury;® or before 
an answer claiming affirmative relief has been filed.® 
And under some statutes the right to dismiss at any 
time before trial if no counterclaim is filed is an 
absolute one which the court has no discretion to 
disregard.t° It is also competent for plaintiff to dis- 
miss his action at any time before trial where a 


mitted and sustained on the grounds 
both of the insufficiency of the com- 
plaint and of the evidence to sustain 
it. Huntt v. McNamee, 141 Fed. 293, 
72 CCA 441. 


94. Mintz v. Soule, (Mich.) 166 
NW 491. 
95. U. S.—Chicago, etc., R. Co. v. 


Metalstaff, 101 Fed. 769, 41 CCA 669. 


Ark.—Hall v. Chess, ete., Co., 131 
Ark. 36, 198 SW 523. 
Colo.—Colorado Fuel, etc., Co. v. 


Menapace, 16 Colo, A. 200, 64 P 584. 
Ill.—MeMechen v. Chicago, ete., R. 
CoH eree elit tA. ©1605 i 
Cready Cork Co., 156 Il. A. 
Brown v. Lawler, 130 Ill. A. 540. 
Ind—Van Sant v. Wentworth, 60 
Ind. A. 591, 108 NE 975, 977 [cit 


Cyc]. 

Iowa.—Arpy v. Iowa Brick Mfg. 
Co., 150 Iowa 431, 130 NW 393; Pisel 
v. Mt. Vernon, 99 NW 568; Oppenhei- 
mer v. Elmore, 109 Iowa 196, 198, 80 
NW 307; Morrisey v. Chicago, etc., R. 
Co., 80 Iowa 314, 45 NW 545. 

Ky.—Vertress v. Newport News, 
ete., R. Co., 95 Ky. 314, 25 SW 1, 15 
KyL 680. 

Mo.—National Live Stock Co. v. 
Thero, 135 SW 961. 

N. J.—Malone v. Erie R. Co490 
N. J.) 350, 101 .A 2415. 

Tenn.—Brackin v. McGannon, 137 
Tenn. 207, 192 SW 922 (under Shan- 
non Code § 4689, plaintiff entitled 
to nonsuit as matter of right). 

Tex.—Adams v. St. Louis South- 
veri BR6Co.. (Civic AD 37S 
4 


[a] The mere announcement of a 
trial judge (1) trying a case with a 
jury of what his decision on a motion 
for a directed verdict for defendant 
will be, made in response to the in- 
quiry of plaintiff’s counsel, is not an 
announcement of a decision within 
the statute, so as to deprive plaintiff 
of his right to take a nonsuit. Adams 
v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 1837 SW 4387. (2) An- 
nouncement Fy the court of its inten- 
tion to give binding instructions for 
defendant does not bar plaintiff’s 
right to a dismissal. Gassman v. 
Jarvis, 94 Fed. 603. 

{b] After defendant’s motion for 
nonsuit and after the court has 
started to state his conclusions, the 
court may grant plaintiff's motion 
for nonsuit. Colorado Fuel, etc., Co. 
v. Menapace, 16 Colo. A. 200, 64 P 


584. 

{c] After instructions directing a 
verdict have been marked “given” 
but before they are actually read, a 
motion for norsuit is still timely. 
Brown v. Lawler, 130 Ill. A. 540. 

{d] Discretion of court.—Whether 


plaintiff should be permitted to dis- 
‘ 


\ 


miss before final submission on an 
intimation from the court that he 
would sustain a motion for a directed 
verdict for defendant has been held 
to be within the court’s discretion. 
Worthington v. McGough, 192 Fed. 
512, 112 CCA 662. 

96. Dismissal or nonsuit by ref- 
=n see References [34 Cyc 821, 

Submission to arbitration as a dis- 
continuance see Arbitration and 
Award §§ 76-80. 

97. Plant v. Fleming, 20 Cal. 92; 
Coffin v. Reynolds, 37 N. Y. 640. 

[a] Where a motion by plaintiff 
to set aside a reference is denied, 
the court may refuse a motion to dis- 
continue; it has the right to discon- 
tinue an action on terms or without 
terms or refuse to discontinue at all. 
Winans v. Winans, 54 N. Y. Super. 
541 [aff 124 N. Y. 140, 26 NE 348]. 

98. Ill.—Ives v. Ashelby, 26 Ill. A. 


244, 

Mass.—Haskell v. Whitney, 12 
Mass. 47. 

Mich.—Wyatt v. Sweet, 48 Mich. 


539, 12 NW 692, 53 NW 525. 
Mo.—Allen vy. Hickam, 156 Mo, 49, 
56 SW 309. 
Pa.—Pollock v. Hall, 4 Dall. 222, 
1 L. ed. 809, 3 Yeates 42; Horn. v. 
Roberts, 1 Ashm. 45. 
99. Haskell v. Whitney, 12 Mass. 
Kirby 


47. 
1. McCurdy  v. Mather, 
Burns, Pb 


(Conn.) 273; Parker v. 

N. H. 602; Fulford v. Converse, 
N. H. 543; Pollard v. Moore, 51 N. H. 
18€; Bynum v. Powe, 97 N. C. 374, 2 
SE 170. 

[a] The reason is that ‘“defend- 
ant has acquired such rights and ad.- 
vantages in the action as give him 
positive interest in it.’ Bynum v. 
Powe, 97 N. C. 374, 377, 2 SE 170. 

[b] Where report cannot be used 
asp evidence.—In an action commit- 
ted by order of court to a referee, 
upon whose report plaintiff has 
elected a jury trial, plaintiff, if the 
report cannot be used as evidence 
to the jury, may at any time be- 
fore the commencement of the trial 
become nonsuit. Benton v. Bellows, 
6b N. H.. 107. 

2. Belzor v. Logan, 32 Iowa 322. 

3. Worthington v. White, 42 Mo. 
462; Everett v. Taylor, 32 Mo. 390. 
See also Shelton v. Southern R. Co., 
80 S. C. 74, 61 SE 220 (holding that, 
after a referee had made his report 
and the cause continued by consent, 
a judge at chambers could grant 
plaintiff a discontinuance). 

4. Wilson v. Wachua, 11 Pa. Dist. 
450. 


5. Lumiansky vv. ‘Tessier, 213) 
Mass, 182, 99 NE 1051, AnnCas19138 


1049; Carpenter v. New York, etc., R. 
Co., 184 Mass. 98, 68 NE 28. See 
also Jackson v. Roane, 96 Ga. 40, 
23 SEH 118 (holding that the mere 
fact that matters of account have 
been referred to an auditor and are 
in process of determination does not 
prevent plaintiff from dismissing his 
petition). 

6. People’s Bank v. Macon Exch. 
Bank, 119 Ga. 366, 46 SE 416. 

7. U. S.—Veazie v. Wadleigh, 11 
Pet. 55, 61, 9 L. ed. 630; Cybur Lum- 
ber Co. v. Erkhart, 247 Fed. 284; Mc- 
ee v. Southern R. Co., 107 Fed. 


Iowa.—Allen v. Van, 1 Iowa 568; 
Burlington, ete., R. Co. v. Sater, 1 
Iowa 421. 

Ee TI a a Me v. Allen, 77 Me. 

Mass.—Roach y. Roach, 190 Mass. 
253, 76 NE 651; Worcester v. Lake- 
side Mfg. Co., 174 Mass. 299, 54 NE 
833; Kempton v. Burgess, 136 Mass. 
192; Burbank v. Woodward, 124 Mass, 
357; Locke v. Wood, 16 Mass. 817; 
Haskell v. Whitney, 12 Mass. 47. 

N. H.—Wright v. Bartlett, 45 N. H. 
Fe Probate Judge v, Abbot, 13 N. H. 


WN. Y.—Exstein v. Robertson, 1 Silv. 
Sup. 169, 6 NYS 429, 17 NYCivProc 
23. 
po mee te v., Pitchford; git” ¥& 

“Before trial... the plaintiff may, 
in many cases, as a matter of right, 
discontinue his cause, according to 
the practice of the state courts, at 
any time when he is demandable in 
court.” Veazie v. Wadleigh, supra. 

{a] In the federal courts it is a 
general rule, subject to special ex- 
ceptions, that a plaintiff at law or a 
complainant in equity may discon- 
tinue his action or dismiss his bill 
as of course at any time before the 
hearing, on payment of costs; and 
especially should such rule pe fol- 
lowed where the action is at law, and 
plaintiff is given such right by the 
Jaw of the state. McCabe v. South- 
ern R. Co., 107 Fed. 213. 

Discretion of court see supra § 7. 

8. Washburn v. Allen, 77 Me. 344. 

9. Oklahoma Coal Co. v. Corrigan, 
(Okl) 168 P 1024; Mullen v. Noah, 
(Okl) 166 P 1742; Davis v. Mimey, 
(Ok1.) 159 P 1112; Stuart v. Hicks, 
52. Okl, 665, 153 P 143 (under Rev. 
L. [1910] § 5126); Interstate Crude 
Oil Co. v. Young, 29 Okl. 465, 118 a 
257 (on payment of costs); Morris 


Anderson, (Tex. Civ. A.) 152 Sw 
677. 

10. Cal—Kaufman v. San Fran- 
eisco Super. Ct., 115 Cal. 152, 46 P 


904; Hancock Ditch Co. vi Bradford, 
13 Cal. 637, 
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statute permits a nonsuit at any time before the 
jury retire.* ‘‘At any time before trial’’ as used 
in the statutes has been construed to mean before 
commencement of the trial)? at any time before 
the jury retire;!* and it has been held that under 
such statutes plaintiff may dismiss pending the se- 
lection of a jury;* after filing but before hearing 
of an application for a change of venue; after the 
evidence is closed on both sides 318 and after plain- 
tiff’s evidence has been stricken out on motion.'? 
It has been held, however, that plaintiff cannot take 
a voluntary dismissal or nonsuit after the argument 
and submission to the court of a motion for judg- 
ment on the pleadings on the ground of plaintiff’s 
failure to reply to new matter in defendant’s an- 
swer,!8 or where after demurrer has been sustained 
to some of the alleged causes of action plaintiff dis- 
misses as to those to which the demurrer was over- 
ruled and does not amend his complaint.!® 

{[§ 26] 10. After Commencement of Trial. In 
some jurisdictions the rule is well settled that after 
the trial has commenced plaintiff is not entitled as 
a matter of right to dismiss or to take a nonsuit, 
but the matter then rests in the diseretion of the 
court,®° although plaintiff may with defendant’s con- 
sent dismiss after commencement of the trial.2t So 
also under statutes authorizing dismissal ‘‘at any 
time before trial’’ plaintiff cannot dismiss as matter 
of right, after commencement of trial.?? 

[§ 27] 11. After Jury Impaneled or Sworn. In 
the absence of any statutory provision on the sub- 
ject, the action may be discontinued as to some of 
the defendants after the jury has been impaneled,”* 
or a nolle prosequi be entered as to one of several 


Colo.—Denver, etc., R. Co. v. Cob- 
ley, 9 Colo. 152, 10 P 669. 

Ida.—Chicago, ete., R. Co. v. True- 
man, 18 Ida. 687, 112 P 210. 

Mont.—State vy. Eighth ph a 
Dist. Ct., 32 Mont. 87, 79 P 54 

Or.—Chance v. Carter, 81 oe 229, | 16 
158 P 947; Hutchings vy. Royal Bak- 
ery, etc., Co., 60 Or. 48, 118 P 185, 5 

Utah.—McCready v. Rio Grande N. 
Western R. Co., 30 Utah 1, 83 P 331, 
8 AnnCas 782. 

11. Douglass v. Montgomery, etc., 
R. Co., 37 Ala. 688, 79 AmD 76. 

12. Empire Rench, etc., Co. v. Her- 
rick, 22 Colo. A. 394, 124 P 748; Bet- 
tis v. Schreiber, 31 Minn. 329, 17 NW 


Leavitt v. 


v. Boland, 
Mass. 317. 


[a] ; 
for denying in 


was the 
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Taylor, 171 Mass, 444, 50 NE 10338; 
Leavitt, 
Burbank v. Woodward, 124 Mass. 357; 
Truro v. Atkins, 122 Mass. 
15° Gray 
Welles, 12 Metc, 356; Locke y. Wood, 


pe cote Vv. 
H.—wWright v. 


Bartlett, 45 N, H. 
25? Probate Judge vy. Abbot, 13 N, H. 


Reason for rule.—‘‘The reason 
this Commonwealth 
the rule of the English common law 
injustice done to 
fendant, who was subjected to being 


[§§ 25-31 


counts in a declaration after the jury is sworn;** and 
under a statute permitting a dismissal at any time 
before the jury retire plaintiff may dismiss after 
the jury have been impaneled.*> It has been held, 
however, that a dismissal as to one of several joint 
defendants should not be permitted after the jury 
is sworn, where plaintiff’s purpose is to use him as 
a witness.?® 

[§ 28] 12. After Removal of Cause. A nonsuit 
cannot be taken in a state court after a proper ap- 
plication has been made by defendant for the re- 
moval of the action to a federal court.?7 

[§ 29] 18. After Rescript Sent Down. After 
a rescript has been sent down affirming a judgment 
against several defendants, the trial court may al- 
low plaintiff to discontinue as to one and enter final 
judgment against the others.?8 

[§ 30] 14. After Reversal and Remand for New 
Trial. Upon a reversal and remand for a new trial 
the cause stands for trial de novo, and a dismissal 
or nonsuit may then be taken under a statute al- 
lowing a nonsuit at any time before trial,?® pro- 
vided defendant will not be prejudiced thereby ;*° 
and the rule applies although the first trial was on 
an agreed statement of faets.*' Plaintiff, however, 
is not entitled to enter a nonsuit over the objection 
of defendant after a reversal with directions as to 
entry of judgment,’? or where the reversal is with 
instructions to proceed in conformity to the opin- 
ion.38 

{§ 31] D. Grounds of Objection—l. Prejudice 
to Defendant’s Rights. Plaintiff may dismiss any 
claim where such dismissal will not prejudicially 
affeet the interests of defendant,** but he will not be 
64 Mo, 633. 


135. Mass. 191;] 28. Gray y, Cook, 185 Mass. 189. 
29. U. S.—Gardner v. Michigan 
418; Shaw | Cent. R. Co., 150 U. S. 849, 14 SCt 
571; Means v.| 140, 37 L. ed. 1107; Connecticut F. 


Ins. Co, v. Manning, 177 Fed, 898, 101 
CCA ALOT. 
Ga.—Atlantic, ete, R. Co. v. Wil- 
son, 119 Ga. 781, 47 SE 366; Bleckley 
v. White, 98 Ga, 594, 25 SH 592. 
Tll.—Mohler vy. Wiltberger, 74 Tl. 


Iowa.—Inman Mfg. Co. v. Amer- 
ican Cereal Co,, 155 Lowa 651, 136 NW 
932; Rynear y. Neilin, 4 Greene 624, 

Nebr.—Thornhill v. Hargreaves, 76 


Nebr. 582, 589, 107 NW. 847 [eit 


Soule, 166 NW 


the de- 


863; St. Anthony Falls Water Power 
Co. v. King, etc., Co., 23 Minn. 186, 
23 AmR 682. 

After commencement of trial see 
infra § 76. 

13. Hancock Ditch Co. v. Brad- 
ford, 13 Cal. 6387. 

Before retirement of jury generally 
see supra §§ 21, 23. 

McCready v. Rio Grande West- 
ern Ri Co.; 30 Utah’ ‘1; 83) P 331,'8 
AnnCas 732. 

15. M2Donald v. California Tim- 
ber Co., 2 Cal. A. 165, 83 P 172. 

16. Toulouse v. Pare, 108 Cal. 251, 
37 P 146. And see Geary v. Sim- 
mons, 39 Cal, 224 (holding that it is 
proper to grant a motion for nonsuit 
after the evidence has been closed 
on both sides when a verdict for 
plaintiff would not have been sup- 
ported by the evidence). 

17. Burns v. Rodefer, 15 Nev. 59. 

18. State v. Eighth Judicial Dist. 
Ct.) 82. Mont; 37,79 P 546. 

19. Goldtree v. Spreckels, 185 Cal. 
666, 67 P 1091. 

20. U. S—Johnson v. Bailey, 59 
a 670. 

C.—Abrams vy. DeWandalaer, 9 
D. te 342. 


Me.—Washburn v. Allen, 77 Me. 


344, 
Mass.—McQuesten v. Com., 198 
Derick v. 


Mass. 172, 83 NE 1087; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


harassed a second time on one and 
the same cause of action on receiv- 
ing costs, which in this Common- 
wealth are nominal. In that respect 
the burden of being subject to a 
second action is much greater here 
than in England, where costs are sub- 
stantial.” Carpenter, etc., Co, v, New 
York, etc., R, Co., 184 Mass. 98, 100, 


[b] After plaintiff has given in 
all his evidence and is not surprised 
by defendant's evidence, the court 
may properly refuse his application 


to dismiss. Johnson y. Bailey, 59 
Fed. 670. 
21. Emerson v. Joy, 34 Me. 347. 


@2. Empire Ranch, ete, Co. Ww 
Herrick, 22 Colo. A. 394, 124 P 748; 
Day v. Mountin, 89 Minn. 297, 94 NW 
887; Bettis v. Schreiber, 31 Minn. 329, 
17 NW 863; St. Anthony Falls Water 
Power Co. v. King Wrought Tron 
Bridge Co., 25 Minn. 186, 283 AmR 
682; Hutchings v. Royal Bakery, etc., 
Co., 60 Or, 48, 118 P 185, 

ont Catlin v. Jones, 1 Pinn. (Wis.) 
1 


24. Breckenridge v. Lee, 8 A. K, 
Marsh, (Ky.) 446. 

25. Gardner v. Black, 98 Ala, 638, 
12 S 813. 


5 Mo. 
52. 
27. Beery v. Chicago, ete, R. Co., 


26. Gearhart v. Smallwood, 


Cyc]. 
Or.—Currie v. Southern Pac. Co., 


23 Or. 400, 81 P 963, 

S. C.—Latimer v. Sullivan, 87 S. C. 
120, 15 SH 798, 

S. D.—Connor y. Knott, 10 8S. D. 
3884, 73 NW. 264. 


bean Veen v. Thomas, 24 Tex, 
30, Southern Cotton Oil Co. v. 


Shelton, 223 Fed, 770, 189 CCA 3650; 

Nashville R., ete, Co. y. Collins, 3 

Tenn. Civ. A. 622. 

iar Pence v. Gabbert, 67 Mo. A. 
82. Inman Mfg. Co. v. American 

SY bila Co., 165 Iowa 661, 186 NW 
33. Gage vy. Bailey, 119 Tl, 589, 

9 NE 199; Newberry v. Blatchford, 


aR tl. 584; Wadhams v. Gay, 83 Ill, 


34. U. S.—Atlantic Contracting 
CO. iV. Us, pu, Ody Ole Gh 80s 
Go.—Fountain v. Mills, 111 Ga, 122, 
86 SH 428. 
La.—Broussard v. Duhamel, 4 La, 
v. Board R, Comrs., 


866. 

Mass.——-Weston 
205 Mass. 94, 91 NE 803. 

Mo,—State v. Anderson, 269 Mo, 
881,,190 SW 857, 869, LRAL917C ‘180 
[quot Cyc]. 

N. Y.—In re Butler, 101 N. Y, A 
4 ND 51s; Valentine v, Valentine, 134 


i 


§§ 31-33] 


permitted to dismiss, to discontinue, or to take a 
nonsuit, when by so doing defendant’s rights will be 
prejudiced,*® or he will be deprived of any just de- 
Nevertheless the injury which would thus 
be occasioned to defendant must be of a character 
that deprives him of some substantive rights con- 
cerning his defenses not available in a second suit 
or that may be endangered by the dismissal,**7 and 
not the mere ordinary inconveniences of double liti- 
gation which in the eye of the law would be com- 


fense.*® 


pensated by costs.°8 


[§ 32] 2. Demand of Defendant for Affirmative 
Where an answer or a plea 
has been filed showing defendant to be entitled to 
and praying for affirmative relief, plaintiff will be 
precluded from dismissing his action, on his own 


Relief—a. In General. 


App. Div. 664, 119 NYS 426; New York 
v. Lynch, 1 App. Div. 544, 37 NYS 
467; Beadleston v. Alley, 4 Silv. Sup. 
595, 7 NYS 747 [app dism 119 N. Y. 
659 mem, 23 NE 1150 mem]; Ross v. 
Epstein, 118 NYS 1007. 

N. ©.—Cahoon v, Brinkley, 168 N. C. 
257, 84 SE 263; Johnson City South- 
ern R. Co. v. South, etc., R. Co., 148 
N. C. 59, 61 SE 683; Gatewood v. 
Leak, 99 N. C. 363, 6 SE 706. 

Tex.—Gipson v. Morris, 36 Tex. 
Civ. A. 593, 88 SW 226; McKee v. 
Simpkins, 1 Tex. A. Civ. Cas, § 278. 

Va.—Kemper v. Calhoun, 111 Va. 
428, 430, 69 SE 258 [quot Cyc]. 

Wash.—Dane v. Daniel, 28 Wash. 
155, 68 P 446. 

See also supra § 5. 

35. U. S.—Chicago, etc., R. Co. v. 
Union Rolling Mill Co., 109 U. S. 702, 
3 SCt 594, 27 L. ed. 1081; Cybur 
Lumber Co. v. Erkhart, 247 Fed. 284; 
Pyrene Mfg. Co. v. Castle, 240 Fed. 
841; Lawrence Ward's Island Realty 
Co, v. U. S., 209 Fed. °201, 126 CCA 
211; Gilmore v. Bort, 134 Fed. 658 
[app dism 140 Fed. 985, 72 CCA 680]; 
Stevens v. Railroads, 4 Fed. 97. 

Ill.—Geweke v. Hilsinger, 177 Ill. 
A. 467. 

Setar we ae v. Langford, 5 Bush 

La.—Leftwitch v. Leftwitch, 6 La. 
Ann. 346. 

Mass.—Steeves v. Bowen, 211 Mass. 
116, 97 NE 744. 

Mich.—In re Ward, 152 Mich. 218, 
116 NW 23. 

Minn.—Floody v. Great Northern 
R. Co., 104 Minn. 517, 519, 116 NW 
107, 932 [cit Cyc]. 

Mo.—State v. Anderson, 269 Mo. 
381, 388, 190 SW 857, 859, LRA1917C 
857 [quot Cyc]; Nevada, ete., R. Co. 
v. De Lissa, 103 Mo. 125, 15 SW 366; 
Gray v. St. Louis, ete, R. Co., 81 Mo. 
126; Browning v. Chrisman, 30 Mo. 
353; Martin v. Richmond Cotton Oil 
Co., 194 Mo. A. 106, 184 SW 127; 
Howard v. Strode, 128 Mo. A. 482, 496, 
105 SW 116 [cit Cyc}. 

N. H.—Wright v. Bartlett, 45 N. H. 
289. 

N. J.—Franklin v. Estell, 29 N. J. 
L. 264 

N. M.—Andrews v. French, 17 N. M. 
615, 131. P 996. 

N. Y.—Feinberg v. Feinberg, 140 
App. Div. 924, 125 NYS 384; Kruger 
v. Persons, 52 App. Div. 50, 64 NYS 
841; Bowe vy. Knickerbocker L. Ins. 
Co., 27 Hun 312; Davidson v. Ream, 
98 Misc. 72, 162 NYS 174; Gressman 
v. Gressman, 145 NYS 819; Ross v. 
Epstein, 118 NYS 1007; Parker v. 
Commercial Telegram Co., 3 NYSt 
174; Cunningham vy. White, 45 HowPr 
486; In re Bainbridge, 5 AlbLJ 104. 

N. C.—Lane v. Morton, 81 N. C. 38; 
McKesson v. Mendenhall, 64 N. C. 502. 

Pa.—Mechaniecs’ Bank v. Fisher, 1 
Rawle 341; Norman v. Hope, 2 Miles 
142; Brooks v. Prentzel. 10 WklyNC 
319; Payne v. Grant. 7 WklyNC 406. 

S. C.—Pee Dee River Lumber Co. v. 
Fountain, 90 S.C. 122, 72 SE 885; 
Inman v. Hodges, 80 S.C. 455, 61 SH 
958; Adger v. Pringle, 11 S. C. 527. 

sg) D.— Miles v. Boyle, 26 S. D. 211, 
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motion ;*° the consent of the adverse party is neces- 
sary in such ease.?° 
to the claim of plaintiff does not deprive him of the 
right to take a nonsuit,‘! nor will a subsequent 
attempt by defendant to claim affirmative relief de- 
feat the motion.*? And the right of plaintiff to dis- 
continue the action is not affected by the fact that 
a defendant has served an answer asking affirmative 
relief against a codefendant, having no relation to 
the cause of action set out in the complaint.*$ 


A mere resistance, however, 


[§ 33] b. Set-Off or Counterclaim. In some ju- 


128 NW 123, AnnCasi913A_ 1077; 
Cooke v. McQuarters, 19 S. D. 361, 
ih NW 385. 

enn.—Barnes v. Noel, 131 Tenn. 
126, 133,,174 SW 276 [cit Cyc]. 

Tex.—Schmick v. Noel, 64 Tex. 406; 
McKee v. Simpkins, 1 Tex. A. Civ. 
Cas. § 278. 

Va.—Kemper v. Calhoun, 111 Va. 
428, 431, 69 SE 358 [quot Cyc]. 

Wis.— Puffer v. Welch, 144 Wis. 
506, 129 NW 525, AnnCas1912A 1120; 
Anderson v. Horlick’s Malted Milk 
Co., 187 Wis. 569, 119 NW 342. 

[a] The court will deny leave to 
discontinue an action, or grant it 
only conditionally, where defendant 
has acquired some interest or in- 
curred some expense therein of which 
he would lose the benefit in a sub- 
sequent action. Palmer vy. Delaware, 
etc., R, Co., 222 Fed. 461. Necessity 
for leave of court generally see supra 


36. State v. Anderson, 269 Mo. 
381, 388, 190 SW 857, LRA1917C 130 
{quot Cyc]; Adderton v. Collier, 32 
Mo. 507; Keithley v. May, 29 Mo. 
220; Barnes v. Noel, 131 Tenn. 126, 
174 SW 276; Kemper v. Calhoun, 111 
Va, 428, 69 SE 358. 

87. Stevens v. Railroads, 4 Fed. 
97; Young v. Georgia Home Ins, Co., 
131 Ga. 54, 61 SE 1119; Kemper v. 
Calhoun, 111 Va. 428, 430, 69 SE 358 
[quot Cyc]. 

38. U. S.—Gilmore v. Bort, 134 Fed. 
658; Penn Phonograph Co. v. Colum- 
bia Phonograph Co., 132 Fed. 808, 66 
CCA 127; Detroit v. Detroit City R. 
Co., 55 Fed. 569; Stevens v. Railroads, 
4 Fed. 97. 

Mass.—Hollingsworth, ete., Co. v. 
Foxborough Water Supply Dist., 171 
Mass. 450, 50 NE 1037, 

N. C.—Southern Cotton Oil acti Vin 
Shore) 171 N. C. 51, 87 SH’ 93 

Va.—Kemper v. Calhoun, FEET Va. 
428, 69 SE 358. 
wee ee v. McConnell, 5 OntWR 

[a]. The mere prospect of annoy- 
ance from a second litigation in case 
of a voluntary nonsuit is not legally 
prejudicial to defendant. Southern 
Cotton Oil Co. v. Shore, 171 N. 
51, 87 SE 938. 

39. U. S.—Tower v. Stimson, 175 
Fed. 130; Thomas-Houston Electric 
Co. v. Holland, 160 Fed. -768; McCabe 
v. Southern R. Co., 107 Fed. 213; 
Callahan vy. Hicks, 90 Fed. 539. 

Cal.—Rcdgers v. Parker, 136 Cal. 
313, 68 P 975: Islais, etc., Water Co. 
v. Allen, 132 Cal. 432, 64 P 713; Acock 
v. Halsey; 90 Cal. 215, 27° P’ 193; 
Thompson v. Spray, 4 P 418; Robin- 
son v. Placerville, etc., R. Co., 65 Cal. 
263, 3 P 878; Brannan v. Paty, 58 Cal. 
330 


sG2-—Frierson yv. Alexander, 74 Ga. 
666. 
Ida.—Frost v. Idaho Irr. Co., 19 


Ida. 872,'114'P. 38. 
Minn.-—Koerper v. St. Paul, etc., R. 


Co., 40 Minn, 132, 41 NW 656; Griffin 
Vv. Jorgenson, 22 Minn, 92. 
Mont.—State v. Lindsay, 24 Mont. 


352, 61 P 883. 
Nebr.—Adams v. Osgood, 55 Nebr. 


risdictions plaintiff cannot, without defendant’s con- 
sent or leave of court, dismiss, discontinue, or take 
a nonsuit after defendant has filed a plea of set-off 
or counterclaim.** After a counterclaim is pleaded 
the granting of a discontinuance rests in the disere- 


bbe 76 NW 446. 

Y.—Erlanger -v. Erlanger,’ 173 
yon Div. 767, 159 NYS 3538; Price v. 
Price, 21 App. Div. 597, 47 NYS T712; 
Geenia vy. Keah, 66 Barb, 245; Bx- 
stein v. Robertson, 1 Silv. Sup. 169, 
6 NYS 429, 17 NYCivProc 23; Gress- 
me v. Gressman, 145 NYS 819. 

N. C.—McLean v. McDonald, 1738 
N. C. 429, ve SE 148; Johnson City 
Southern R. Co. v. South, ete; Ro Gas; 
148 N. C. 59, 61 SE 683; Tate v. Phil- 
lips, 77-N. C:'126, 

Or.—Bailey v. Wilson, 34 Or. 186, 
5b P 973, 

S. D.—Schoniger v. Logan, 166 NW 
226; Subera v. Jones, 20 S. D. 628, 
108 NW 26; Axiom Min. Co, v. Lit- 
tle, 6 S. D. 488, 61 NW 441. 

Tex.— White v.' Williams, 13 Tex. 
258; Jackson v. Furst, (Civ. A.) 154 
SW 248; Smithers v. Smith, 35 Tex, 
Civ. A. 508, 80 SW 646; Blank v. 
Robertson, 34 Tex. Civ. A. 387, 78 SW 
564; Peters v. Chandler, (Civ. A.) 51 
SW 281; Akard v. Western Mortg., 
ete., Co., (Civ. A.) 34° SW $139; Mid- 
kiff v. Stephens, 9 Tex. Civ. A, 411, 
29 SW 54; Giraud v. Ellis, (Civ, A.) 
24 SW 967. 

Wash.—Craver v. Wehr, 98 Wash. 
56, 167 P 98; Curry v. Wilson, 57 
Wash. 509, 107 P 367; Washington 
Nat. Bldg., etc., Assoc. v. Saunders, 
24 Wash, 321, 64 P 546. 

[a] Answer asking affirmative re- 
lief illustrated—Where foreclosure 
proceedings are begun and defend- 
ants answer that the mortgage cov- 
ers their homestead and ask to have 
it canceled as a cloud on their.title, 
they ask affirmative relief, and the 
cause cannot be dismissed without 
their consent. Akard v. Westerr 
Mortg., ete., Co. (Tex. Civ. A.) .34 
SW 139. 

[hb] Special plea merely amount- 
ing to a special denial and not con- 
stituting a claim for affirmative re- 
lief within the rule. Free v. Bur- 
gess, (Tex.) 133 SW 421. 

40. Rodgers v. Parker, 136 Cal. 
3138, 68 P 975; Islais, etc., Water Co. 
v. Allen, 182 Cal. 432, 64 P 718; Akard 
v. Western Mortg., etc., Co., (Tex. 
Civ. A.) 34 SW 139. And see cases 
supra note 389, 

41. Fanfan v. Fajardo 
Sea hae | Assoc., 7 Porto Rico Fed. 

52 (affirmative defense); Jermyn vy. 
eine 139 App. Div, 116, 123 NYS 
832: Wilborn v. Elmendorf, (Tex, Civ. 
A.) 40 SW 1059. 

[a] Opportunity to amend plea.— 
Where defendant pleaded facts show- 
ing a cause for affirmative relief by 
way of defense only, he was entitled 
to an opportunity to amend so as 
to plead such facts as a counterclaim, 
on plaintiff's filing on application 
for a discontinuance, Jermyn _ vy. 
perms 139 App. Div. 116, 128 NYS 

42. Walker v. Hernandez, 42 Tex. 
Civ. A. 543, 92 SW_1067, 

43. Gilmore vy. Bort, 134 Fed. 658 
[app dism 140 Fed. 985, 72 CCA 680]; 
New York v. Lynch, 1 App. Div. 544, 
87 NYS 467. 

44. U S.—Pyrene Mfg. Co, v. Cas- 


Sugar 
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tion of the court ;45 it may, at any time before trial, 
upon plaintiff’s application dismiss the action, upon 
sufficient cause shown, although defendant has made 
a counterclaim or demanded affirmative relief in his 
The rule has been limited to cases where 
the counterclaim grows out of the same cause of 
action as that stated in the complaint, and plaintiff 
may dismiss or suffer a nonsuit where the counter- 
claim arises out of another cause of action.*? 
other jurisdictions the rule is stated that after a 


answer.*® 


tle, 240 Fed. 841. 

Cal.—Weod v. Jordan, 125 Cal. 263, 
57 P 998; Hinkel v. Donohue, 90 Cal. 
389, 27 P 301; Clark v. Hundley, 65 
Cal. 96, 3 P 131; Moyle v. Porter, 51 
Cal. 639; Peo. v. Pratt, 28 Cal. 166, 
87 ‘AmD 110; Haneoek Ditch Co. v. 
Bradford, 13 Cal. 6387. 

Colo.—Denver, ete., R. Co. v. Cob- 
ley, 9 Colo. 152, 10 P 669; Long v. 
McGowan, 16 Colo. A. 540, 66 P 1076. 

Ill.—Barker v. Barth, 192 Ill. 460, 
61 NE 388; East St. Louis v. Thomas, 
102 Ill. 453; U. S. Saving Inst. v. 
Brockschmidt, 72 Ill. 370; Menke v. 
Barnhart, 137 Ill. A. 223; Bingham v. 
Spruill, 84 Ill. A. 218; Butler v, Ran- 
dall, 25 Ill. A. 586 [aff 148 Ill. 276, 
35 NE 767]; Western Union Tel. Co. 
v. Horack, 9 Ill. A. 309. 

Me.—Dyer v. Morris, 68 Me. 472. 

Mass.—Means v. Welles, 12 Mete. 
ine Cummings v. Pruden, 11 Mass. 
06. 

Mich.—Merchants’ Bank v. Schul- 
enberg, 54 Mich. 49, 19 NW 741. 

Minn.—Griffin v. 
Minn. 92. 

N. Y.—Iselin v. Smith, 62 Hun 221, 
16 NYS 683; Gwathney v. Cheatham, 
21 Hun 576; White v. Glennon, 156 
NYS 808; Van Allen v. Schermerhorn, 
14 HowPr 287. But compare Engel 
v. Davis, 81 Misc. 202, 142 NYS 469 
(holding that in the municipal court 
plaintiff may discontinue his action 
as of right at any time before it is 
finally submitted, although a coun- 
terclaim has been interposed, and in 
case of such discontinuance the ac- 
tion is terminated, and defendant 
may not continue the action to prove 
the counterclaim). 

N. C.—Yellowday y. Perkinson, 167 
N. C. 144, 83 SE 341; Boyle v. Stal- 
lings, 140 N. C. 524, 53 SE 346; Rum- 
bough v. Young, 119 N. C. 567, 26 SE 
143; Union Bank v. Oxford, 116 N. C. 
339, 21 SE 410; Wilkins v. Suttle, 114 
N. C. 550, 19 SE 606; Pass v. Pass, 
109 N. C. 484, 18 SE 908; Piedmont 
Mfg. Co. v. Buxton, 105 N. C. 74, 10 
SE 264; Gatewcod v. Leak, 99 N. C. 
363, 6 SE 706; McNeill v. Lawton, 97 
N. C. 16, 1 SE 493; People’s Bank v. 
Stewart, 93 N. C. 402; Lee v. Eure, 
93 N. C. 5; Purnell v. Vaughan, 80 
N. C. 46; Francis v. Edwards, 77 N. C. 
271; McKesson v. Mendenhall, 64 
N. C. 502. But compare Mercantile 
Bank y. Pettigrew, 74 N. C. 326 (hold- 
ing that where defendant’s claim was 
such that he could not have recovered 
in a direct action, his counterclaim 
therefor would not prevent a nonsuit 
by plaintiff). 

Or.—Tokstad v. Daws, 68 Or. 86, 
136 P 844; Ferguson v. Ingle, 38 Or. 
Aah 62 P 760; Dove v. Hayden, 5 Or. 


S. D.—Schoniger v. Logan, 166 NW 
226; Miles v. Boyle, 26 S. D. 211, 128 
NW _ 123, AnnCas1913A 1077; Cooke v. 
McQuaters, 19 S. D. 361, 103 NW 3885. 

Tenn.—Boone v. Bush, 91 Tenn. 29, 
17 SW 792; Galbraith v. East Ten- 
nessee, etc., R. Co., 11 Heisk. 169; 
Riley v. Carter, 3 Humphr. 230. 

Utah.—Flygare v. Maloney, 12 Utah 
497, 23 P 879. 

Wash.—Gray v. Granger, 48 Wash. 
442, 93° P 912. 

Wis.—Boutin v. Andreas, 161 Wis. 
152, 152 NW 822; Grifnon vy. Black, 
76 Wis. 674, 45 NW 122, 938; Damp 
v. Dane, 33 Wis. 430; McLeod v. 
Bertschy, 32 Wis. 205, 33 Wis. 176, 
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34 Wis. 244, 14 AmR 755. 

[a] Rule applied.—Where, in an 
action on a note, the answer sets up 
an affirmative defense, sufficient, if 
alleged by way of complaint, to hold 
plaintiff for conversion of the note, 
plaintiff's motion for leave to dis- 
continue the action was properly de- 
nied. Block v. Ottenberg, 53 Misc. 
647, 103 NYS 739. 

[b] Effect of reply to answer as 
counterclaim.—Where defendant fails 
to designate any part of his an- 
swer as a counterclaim, but plain- 
tiff replies when no reply is proper, 
unless the answer is considered as 
containing a counterclaim, the an- 
swer upon plaintiff's motion to dis- 
miss will be treated as embracing 
a counterclaim. Miles v. Boyle, 26 
Ss. Bee 211, 128 NW 123, AnnCas1913A 
1077. 

[c] Subsequent counterclaim. — 
Where no counterclaim was made at 
the time plaintiff filed his motion to 
dismiss, he is entitled to a dismissal, 
although the answer is subsequently 
amended by inserting a counterclaim. 
pert v. Slaughter, 39 Colo. 51, 88 P 

45. Matter of Lasak, 131 N. Y. 
624, 30 NE 112 [aff 57 Hun 417, 10 
NYS 844]; Janssen v. Whitlock, 58 
App. Div. 367, 68 NYS 1086; Walsh v. 
Walsh, 33 App. Div. 579, 53 NYS 
881; Yellow Pine Co. v: Lehigh Val- 
ley Creosoting Co., 32 App. Div. 51, 
52 NYS 281, 6 NYAnnCas 100; Al- 
bany Brass, ete., Co. v. Hoffman, 30 
App. Div. 76, 51 NYS 779; Iselin v. 
Smith, 62 Hun 221, 16 NYS 683; 
Gwathney v. Cheatham, 21 Hun 576; 
Geenia v. Keah, 66 Barb. 245; Wilder 
v. Boynton, 63 Barb. 547; Livermore 
v. Bainbridge, 61 Barb. 358, 43 How 
Pr 272 [aff 42 HowPr 53, and aff 49 
N. Y. 125]; Seaboard, ete., R. Co. v. 
Ward, 18 Barb. 595, 1 AbbPr 46; 
Cockle v. Underwood, 10 N. Y. Super. 
676 [aff 1 AbbPr 1, 12 NYLegObs 
283]; Oaksmith v. Southerland, 1 Hilt. 
265, 4 AbbPr 15; American Exch. Nat. 
Bank v. Smith, 61 Misc. 49, 113 NYS 
236; Fizburg v. Ramsey, 49 Misc. 216, 
97 NYS 359; Wanamaker v. Megraw, 
27 Misc. 591, 59 NYS 81, 6 NYAnnCas 
298; Zuckerman v. Witowski, 115 NYS 
157 (abuse of discretion); Felix v. 
Vanslooten, 17 NYS 844; Washington 
Glass Co. v. Benjamin, 17 NYS 135; 
Cohn, v. Anathan, 4 NYS 97, 16 NYCiv 
Proc 178; Parker v. Commercial Tele- 
gram Co., 3 NYSt 174; Tubbs v. Hall, 
12 AbbPrNS 237; Pacific Mail SS. Co. 
v. Lueling, 7 AbbPrNS 37; Livermore 
v. Berdell, 60 HowPr 308; Van Alen 
v. Schermerhorn, 14 HowPr 287; Rees 
v. Van Patten, 138 HowPr 258 [foll 
Seaboard, ete, R. Co.. v. Ward, 18 
Barb. 595, and dis from Cockle v. 
Underwood, supra]; In _re_ Bain- 
bridge, 5 AlbLJ 104; And see cases 
supra note 44; and infra note 46. 

46. Menke v. Barnhart, 137 Ill. A. 
223; Bingham v. Spruill, 84 Ill. A. 
218; Mathews v. Taaffe, 44 Minn. 
400, 46 NW 850; Zuckerman vy. Wit- 
kowski, 115 NYS 157. 

47. McLean v. McDonald, 173 N. C. 
429, 92 SE 148; Yellowday v. Perkin- 
son, 167 N. C. 144, 88 SE 341; Olm- 
sted v. Smith, 133 N. C. 584, 45 SE 
953; Snyder Pump, etc., Co. v. Rocky 
Mountain Ice Co., 125 N. C. 80, 34 SH 
198; Bynum v. Powe, 97 N. C. 374, 2 
SE 170. 

48. Wilson v. Exchange Bank, 122 


[§ 33 


plea of set-off or counterclaim has been filed, plain- 
tiff cannot dismiss or discontinue his action so as 
to interfere with defendant’s rights under such 
plea,*® unless by leave of court upon sufficient cause 
shown;*® in other words the right to dismiss is not 
affected by the filing of a plea of set-off or counter- 
elaim,°° even though it exceeds the amount sued 
for,°+ but the dismissal is operative only as to plain- 
tiff’s action, and defendant is still in court upon his 
counterclaim or set-off,°? and may proceed to a trial 


Ga. 495, 50 SE 357,.69 LRA 97, 2 
AnnCas 597; Morse v. Turner, 20 Ga. 
A. 108, 92 SE 767; Handley v. McKee, 
8 Ga. A. 570, 70 SE 94; Forbes Piano 
Co. v. Hixon, 8 Ga. A. 51, 68 SE 487. 
And cases infra notes 49-53. See 
also Scruggs v. Gibson, 45 Ga. 509 
(holding that where a set-off has 
been pleaded, it is error to allow 
plaintiff, on his own motion, to dis- 
miss his own action on the ground of 
his own default). 

49. Wilson v. Exchange Bank, 122 
Ga. 495, 50 SE 357, 69 LRA 97, 2 Ann 
Cas 597; Forbes Piano Co. v. Hixon, 
8 Ga. A. 51, 68 SE 487; Langley v. 
Stokes, 105 S, C. 429, 90 SE 31 (dis- 
cretion cof court). 

50. Ala.—Huffstutler v. Louisville 
Packing Co., 154 Ala. 291, 45 S 418, 
129 AmSR 57, 15 LRANS 3840. 


Conn.—Anderson v. Gregory, 43 
Conn. 61, 64. 

Fla,—Clarke v. Wall, 5 Fla. 476; 
sre aa v. Quackenboss, 5 Fla. 
Iowa.—Hickman v. Hunter, 159 
Iowa 201, 140 NW 425. 

Kan.—Amos v. Humboldt Loan 


Assoc., 21 Kan. 474. 

Ky.—Northwestern Mut. L. Ins. Co. 
v. Barbour, 95 Ky. 7, 23 SW 584, 15 
KyL 394; McCann vy, Boyers, 8 B. 
Mon. 285. 

Mo.—Hamlin v. Walker, 228 Mo. 
611, 128 Ww 945; Atkinson vy. Carter, 
101 Mo. 477, 74 SW 502. 

Pa. —McCreedy v. Fey, 7 “Watts one 
S. C—Branham v. Brown, 17 S. 
L. 262; Usher v. Sibley, 4 S. C. L. Pai 
Tex.—Apache Cotton Oil, etce., Co. 

v. Watkins, (Civ. A.) 189 SW 1083. 

“From time immemorial such ac- 
tions have been regarded as under 
the control of the plaintiff, without 
reference to any pleas that may have 
been filed, and he has been allowed 
to withdraw them, or suffer a non- 
suit in them, precisely as in other 
eases.” Anderson v. Gregory, supra 
[cit Homer v. Brown, 16 How. (U. S.) 
354, 14 L. ed. 970, where this doc- 
trine is approved]. 

.{a] Intention to file counterclaim. 
—The mere fact that plaintiff has 
been notified of defendant’s inten- 
tion to file a counterclaim will not 
prevent him from dismissing, Hick- 
man v. Hunter, 159 Iowa 201, 140 NW 


425. 

51. Fowler v. Lawson, 15 Ark. 148; 
Fink v. Bruihl, 47 Mo. 173; Shannon 
v. Truefit, 1 WklyNC (Pa.) 248. 

52. Ark.—Wiegel v. Prairie Coun- 
ty Road Impr. Dist. No. 1, 126 Ark. 
31, 189 SW 178; Lay v. Collins, 74 
Ark, 536, 86 SW 281. 

D. C.—MeGuire v. Gerstley, 26 App. 
193 [aff 204 U. S. 489, 27 SCt 332, 
51 L. ed. 581]; Samaha v. Samaha, 18 
App. 76. 

Ga.—Gurr v. Brinson, 138 Ga. 665, 
75 SE 979; Jackson v. Roane, 96 Ga. 
40, 28 SE 118; Morse v. Turner, 20 
Ga. A. 108, 92 SE 767. 

Ind.—Egolf v. Bryant, 63 Ind. 365. 

Iowa.—Burlington, etc., Co. i 
Sater, 1 Iowa 421. 

Kan.—Amos v. Humboldt 
Assoc., 21 Kan. 474. 

Ky.—Rucker v. Baker, 7 Ky. Op. 
252. Compare Brown v. Young, 4 Ky. 
Op. 701 (holding that where appel- 
lant had dismissed his action on a 
note to which appellee had pleaded a 
set-off, there was then no suit pend- 
ing between the parties, since appel- 
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thereof just as if he had brought an independent 
suit thereon,®* unless the dismissal is for want 
of capacity to sue,°* or unless the set-off is unre- 
lated to any matter pleaded by plaintiff.5> 
ever, in determining questions presented by the set- 
off and answer thereto, issues formed under the dis- 
missed complaint may not be considered or deter- 


mined.5* 


[§ 34] 


lee cannot proceed with the trial as 
to her set-off). 

Mo.—Hamlin v. Walker, 228 Mo. 
611, 128 SW 945; Felty v. Dunlap, 
(A.) 203 SW 651; Smith v. Hurt, (A.) 
203 SW 625; Martin v. Richmond Cot- 
ton Oil Co., 194 Mo. A. 106, 184 SW 
127; McCormick Harvesting Mach. 
Co. v. Hill, 104 Mo. A. 544, 79 SW 
745; Atkinson v. Carter, 101 Mo. A. 
477. 74 SW 502; Heman v. McNamara, 
77 Mo. A. 1 

N. D.—Tee v. Noble, 23 N. D. 225, 
135 NW 769. 

Oh.—General Constr. Co. v. Lake- 
wood, 17 Oh. Cir. Ct. N. S. 165; Smith 
v. Minchell, 6 Oh. Dec. (Reprint) 
1106, 10 AmLRec 484. 

Okl.—Long v. Bagwell, 38 Okl. 312, 
133: P.50. 

Tex.—Hoodless v. Winter, 80 Tex. 
638, 16 SW 427; Block v. Weiller, 61 
Tex. 692; Hill v. Patterson, (Civ. WAC) 
191 SW 621; Apache Cotton Oil, etce., 
Co. v. Watkins. (Civ. A.) 189 SW 
1083; Blunt v. Houston Oil Co., (Civ. 
A.) 146 SW 248; Wetsell v. Hopkins, 
29 Tex. Civ. A. 218, 67 SW 1075; Wil- 
pita v. Williams, (Civ. A.) 38 SW 


Eng.—Gathercole v. Smith, 7 Q. 

D. 626. Contra McGowan v. wrgaie. 
ton, 11 Q. B. D. 464; Beddall v. Mait- 
Jand aiGach, 4D: 174; Vavasseur v. 
Krupp, 15 Ch. D. 474. 

[a] Answer held not to be a coun- 
terclaim within rule.—Gray v. Ward, 
234 Mo. 291, 136 SW 405. - 

53. U. S.—Meyer v. Gateus, 4 Fed. 
35, 2 Flirp.’ 559. 


Conn.—Boothe  v. Armstrong; 76 
Conn. 530, 57 A 173. 
Ga.—Handley v. McKee, 8 Ga. A. 


570, 70 SE 94 

Tll.—American Laundry Mach. Co. 
v. Barr, 176 Ill. A. 519. 

Ind.—Tabor v. Mackkee, 58 Ind. 
290; Moore-Mansfield Constr. Co. v. 
Marion. ete., Tract. Co., 52 Ind. A. 
548, 101 NE 15. 

Towa.—Stewart v. 122 
Towa 669. 98 SW_ 512. 


Ky.—Brashears v. Letcher County 
ees SW 22, 19 KyL 478. 

83. 154 SW 61: Lanyon v. Chesney, 
209 Mo. 1, 106 SW 522; Morrison Mfg. 
ie v. Roach, 104 Mo. A. 632, 78 SW 

Oh.—Quebeec Bank v. Weyand, 30 
Oh. St. 126: Smith v. Minchell, 6 Oh. 
Dec. (Reprint) 1106, 10 AmLRec 484, 
6 CincLBul 834, 

Okl.—Wyman v. Herard, 9 Okl. 35, 
59 P 1009. 

Pa.—Lamb v. Greenhouse, 59 Pa. 
Super. 329. 

54. McClellan v. Troendle, 99 SW 
329, 30 KyL 611. 

[a] Thus where an_ action 
brought by a foreign administrator 
was dismissed because of his in- 
capacity to sue, a subsequent judg- 


\ 


Gorham, 


Cross Complaint or Reconventional 
Demand. Where defendant files a cross complaint 
or pleads in reconvention, plaintiff cannot dismiss, 
discontinue, or take a nonsuit over the opposition of 
defendant, so as to defeat or prejudice the claim of 
the latter,57 but defendant is entitled to have the 
ease retained for the trial of his demand,** and it 
has been held that this is so even though the matter 
in reconvention is not well pleaded.®® 
also been held that to entitle defendant to proceed 
his cross complaint must state an independent cause 
of action with an appropriate demand for relief ;°° 
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How- 


suit.® 


the contrary.®? 

[§ 35] 
sons. 
But it has 


ment in the action on defendant’s 
counterclaim against plaintiff was 
void, although the administrator sub- 


sequently qualified in the state. Mc- 
Clellan vy. Troendle, 99 SW 3829, 30 
KyL 611. 

55. McGhee v. Penn, 144 Ga. 690, 
87 SE 917. 

56. Moore-Mansfield Constr. Co, v. 
Marion, etc., Tract. Co. 52 Ind, A. 
548, 101 NE 15. 

57. U. S.—Cybur Lumber Co. v. 


Erkhart, 247 Fed. 284. 
Ariz.imHawke_ v. 
Ariz. 317, 39 P 809. 
Ark.—Pickett v, Ferguson, 45 Ark. 
177, 55 AmR 5645; Allen v. Allen, 14 
ATE. 666. 


Wentworth, 4 


da.—Frost v. Idaho Irr. Co. 19 
Ta: 372, 114 P 38. 
Ind.— Watts v. Sweeney, 


127, Ind. 
116, 26 NE 680, 22 AmSR 618, 

Iowa.—Russell v. Lamb, 82 Iowa 
558, 48 NW 939; Worrell v. Wade, 17 
Iowa 96. 

Ky.—Wilhelm v. Bains, 147 Ky. 
832, 145 SW 1125; Terry vy. Swinford, 
41 SW 553, 19 KyL 712. 

La.—State v. Howell, 71 S_ 629; 
Thompson vy. McCausland, 136 La. 
774, 67 S 826; Davis v. Young, 35 La. 
Ann. 739; Smith v. Amacker, 15 La. 
Ann 299; Barrow v. Robichaux, 15 La. 
Ann, 70; Hale v. Saunders, 14 La. 

. 648; Donnell v. Parrott, 10 La. 
. 703; Donovan v. Owen, 10 La. 
. 463 Robertson v. Travis, 5 La. 
. 401; Ludwig v. Kohlman, 5 La. 
298; Smalley v. Lawrence, 9 
210; Coxe v. Downs, 9 Rob. 
Gouron’s Suce., 7 Rob. 422; 
McDonough v. Copeland, 9 La. 308; 
McDonough v. Hart, 3 La. 457; Adams 
v. Lewis, 7 Mart. N. S. 400; Lanusse 
v. Pimpienella, 4 Mart. N. S. 439. 

N. C.—Haddock v. Stocks, 167 N. C. 
70, 74, 88 SE 9 [cit Cyc]. 

Oh.—Brinkerhoff v. Smith, 57 Oh. 
St. 610. 49 NE 1025; Montpelier v. 
i ialbt aes 17 Oh. Cir. Ct. N. S. 153. 

S. D.—Miles v. Boyle, 26 S. D. 211, 
128 NW 128, AnnCas1913A 1077. 


Tenn.—Partee v. Goldberg, 101 
Tenn. 664, 49 SW 758. 
Tex.—Brown v. Pfouts, 538 Tex. 


221: Slaughter v. Hailey. 21 Tex. 537; 
McCoy v. Jones, 9 Tex. 363; Bradford 
v. Hamilton, 7 Tex. 55; Hgery v. 
Power, 5 Tex. 501; Thomas v. Hill, 3 
Tex. 270; Nunez v. McElroy, (Civ. 
A.) 184 SW 531; Leverette v. Rice, 
(Civ. A.) 151 sw 594; Jones v. Wag- 
ner, 
Shrader, (Civ. A.) 131 SW 860; 
¥, Wilson, 18 Tex. Civ. A. 24, 44 SW 

[a] Beason for rule.—‘“The prin- 
eiple of the rule that the plaintiff 
eannot discontinue after the defend- 
ant has pleaded in reconvention, is, 
that as to the matter pleaded in re- 
convention, the defendant is the ac- 
tor or plaintiff. This principle equal- 
ly applies to every case in which the 


fs C!s!) “ie. 


and that plaintiff is entitled to dismiss when a eross. 
complaint has been stricken from the files,®! or does 
not set up a counterclaim;*? or when it has been 
stricken from an answer, leaving therein matters 
of defense only.*? 
the motion to dismiss has been made will not pre- 
vent a dismissal,** nor can defendant file a plea in 
reconyention after the dismissal of the original 


The filing of a cross bill after 


Cross complaint against codefendant. It has been 
held that the dismissal of a petition will not operate 
as a dismissal of a cross complaint by a defendant 
against a codefendant;°° but there is authority to 


3. Rights of Interveners and Third Per- 
Since a stranger to an action cannot move to 
dismiss it,°* such a person will not be allowed to in- 
terfere to prevent the dismissal of a case.®® But the 
court has diseretion to deny an application for leave 
to discontinue an action when the rights of others 


defendant sets forth matter in his 
answer which, if true, entitles him to 
have, and upon which he seeks, judg- 
ment against the plaintiff, and of 
course embraces the present case, 
Where the answer contains matter 
which constitutes a cause of action 
against the plaintiff, its effect upon 
his right to dismiss his suit must 
be the same, whether it be called a 
plea in reconvention or a petition in 
the nature of a cross action, or by 
whatever other designation; for the 
defendant, as to the cause of ac- 
tion set forth in his answer, is to 
be regarded as plaintiff.” Short v. 
Hepburn, 89 Tex. 622, 623, 35 SW 1056 
{quot Bradford v. Hamilton, 7 Tex. 
55, 59] (per Brown, A. J.). 

58. Russell v. Lamb, 82 Iowa 558, 
48 NW 939; Barrow v. Robichaux, 15 
La. Ann. 70; Kolp v. Parsons, 50 Okl. 
372, 150 P 1043; Short v. Hepburn, 89 
Tex. 622, 35 SW 1056; Schmidt v. 
Talbert, 74 Tex. 451, 12 SW. 284; 
Brown v. Pfouts, 53 Tex. 221; Nunez 
v. McElroy, (Tex. Civ. A.)* 184 SW 
531; Stacy v. Campbell, (Tex. Civ. A.) 
45 SW 759; Burford v. Burford, (Tex. 
Civ. A.) 40 SW 602. 


59. Cunningham vy. Wheatly, 21 
Tex. 184. 
60. Stewart v. Gorham, 122 Iowa 


669, 676, 98 NW 51 

“It is not enough that the plead- 
ing of the defendants be denominated 
a ‘cross-bill’ if it is not such in fact. 
... It will not be sufficient if it 
appear that the averments of the 
pleading are all defensive in charac- 
ter; that is, a statement of matters 
of fact brought forward, designed 
and intended simply to defeat, in 
whole or in part, a recovery by plain- 
tiff... . . It is not material that the 
cause stated involves, to a greater or 
less extent, the subject-matter of the 
cause of action as stated by plaintiff 
in his petition, but it must contain 
within itself the essential elements 


of a cause of action.” Stewart v. 
Gorham, supra. 

61. Alpers v. Bliss, 145 Cal. 565, 
ipsa ale 

62. James v. Center, 53 Cal. 31, 

63. Thompson v. Spraig, 66 Cal. 
350, 5 P 506 

64. Tower v. Stimpson, 175 Fed. 
130; McClellan v. Tootle, 3 Ind. T. 


325, 58 SW 555; Blair v. Craddock, 87 
Kan. 102, 123 P 862; Lyons v. Fry, 
112 La. 759, 36 S 674. 

65. Clevenger v. Cariter, 50 Tex. 
Civ. A. 562, 110 SW 795. 

66. Spearing v. .Chambers, 25 
Iowa 99; King v. Thorp, 21 Iowa 67; 
Worrell v. Wade, 17 Iowa 96, 

67. Holzner v,. Holzner, 48 Ind. 
151 (admitting, however, that an ex- 
ception exists in cases or a set-off or 
counterclaim or in the case of cross 
petitions for divorce). 

68. See supra § 9, 

69. Henry v. Vineland Irr. Dist., 


1162 [18C.J.] 


will be substantially prejudiced thereby,’® and the 
rights of an intervener cannot be defeated by dis- 
missing the suit after the filing of the petition in 
intervention and notice to plaintiffs.7 
vener is entitled to proceed with the action and 
plaintiff will be bound by the result of the suit as 
The right of plaintiff to discon- 
tinue or dismiss may also be lost when his rights 
have been seized on execution by an intervener.’* 

[§ 36] E. As to Part of Cause of Action. In 
actions at law plaintiff may withdraw, dismiss, or 
enter a nolle prosequi as to a part of his demand or 
cause of action, where such action does not prejudice 


privy thereto.7? 


140 Cal. 376, 73 P 1061; Townsend v. 
Driver, 6.) Cal. Al" 6815.90. PP L071; 
ae v. Orcutt, 169 Mo. 400, 69 SW 

70. In re Butler, 101 N. Y. 307, 4 
NE 518, 3. HowPrNS 509 [rev 8 NY 
CivProe 56]; Ferris v. Crawford, 2 
Den. (N. Y.) 595; Madison School 
Dist. No, 11 v. Clifcorn, 133 Wis. 465, 
112 NW 1099. 

71. Cal.—Townsend v. Driver, 5 
Cal. A. .581, 90 P 1071. 

Ill.—Lee v. Casey, 269 Ill. 604, 109 
NE 1062. 

La. pes v. Rost, 48 La, Ann. 455, 
19 S 25 

Tex. ee mela vy. Gantier, 8 Tex. 74; 
Texarkana, etc, R. Co. v. Hartford 
eee Co., 17 Tex. Civ. A. 498, 44 SW 


Wash.—Pickle  v. 
Wash, 552, 114 P 177. 
{4a] An order allowing interven- 
tion cannot be nullified by a subse- 


Anderson, 62 


quent order to dismiss the _ suit. 
Townsend v. Driver, 5 Cal. A. 581, 
80 P. LOT1, 


{b] In a taxpayer’s action, where 
other taxpayers are brought in as 
complainants, the original complain- 
ant cannot dismiss to their preju- 
dice, and dismissal as to him is not 
a dismissal as to them. Lee v. Casey, 
269 Ill. 604, 109 NE 1062. 

72. McKesson v. Mendenhall, 64 
N. C. 502; Schoniger v. Logan, (S. D.) 
166 NW 226; Claflin v. Pfeifer, 84 
Tex. 23, 19 SW 297. 

73. State v. Rost, 48 La. Ann. 455, 
GE 256; Baum’s Succ., 11 Rob. (La.) 

[a] Where in an attachment inter- 
veners claim the property and seek 
to bond it, the intervention may 
stand, although the motion to bond is 
dismissed, for they may on the trial 
be able to establish their rights. 
Letchford v. Jacobs, 17 La. Ann. 79. 

74. U. S.—Hughes v. Moore, 7 
Cranch 176, 3 L. ed. 307. 

Ind.—Truitt v. Truitt, 37 Ind, 514. 

Iowa.—Houts v. Sioux City Brass 
Works, 134 Iowa 484, 110 NW 166; 
Continental Ins. Co. v. Clark, 126 
Iowa 274, 100 NW .524; Cooper ‘v. 
Wilson, 71 Towa 204, 32 NW 261; 
Dorothy v. Hicks, 63 Iowa 240, 18 
NW 909; Ballinger v. Davis, 29 Iowa 
512; Campbell v. Ayres, 9 Iowa 108. 

Ky.—Thomas vy. Tanner, 6 T. b 
eis 52; Hatcher v. Fowler, 1 Bibb. 

Mass.—Hall v. Briggs, 18 Pick. 508; 
Somes v. Skinner, 16 Mass. 348. 

sana —Estes v. Farnham, 11 Minn. 


Miss.—Shannon v. Rester, 69 Miss. 
288, 13 S ‘587. 
Mo.—Holliway v. Holliway, 77 Mo. 


392; Brown v. Quincy, etc., R. Co., 198 
Mo. A. 71, 199 SW 707. 
Nebr. — McCague Sav. Bank v. 


Croft, 80 Nebr. 702, 115 NW 3815. 
Y.—Whitman v. Sameer 141 


N. 
ae 750, 751 [cit ayo) 84 N.C. 
rgwyn, 


Be C.—Grant v. 
Pa.—Stoker v. Philadelphia, etc., R. 
Co., 254 Pa. 494, 99 A 28; Steelman v. 
Sites, 35 Pa. 216. 
Tex.—Throckmorton v. Davenport, 
55 Tex. 236; Wells v. Bilkiss, (Civ. 
A.) 186 SW 798; Industrial Lumber 
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The inter- 


counts.*7 


Co. v. Texas Pine Land Assoc. 31 
Tex. Civ. A. 375, 72 SW 875. 

Can.—Salvas v. Guevremont, 4 Rev 
Leg 233. 

{a] Plaintiff, in an action to re- 
cover two parcels of land on intima- 
tion of the court that he will fail as 
to one parcel, may take a nonsuit as 
to such ruling and have the case 
reviewed and at the same time take 
a judgment for the other parcel. 
Weeks v. McPhail, 128 N. C. 134, 38 
SE 292. 

{[b] Withdrawal of evidence as to 
paragraph dismissed.—When a com- 
plaint is in two paragraphs plaintiff 
may upon the trial dismiss as to one 
of the paragraphs and withdraw all 
evidence which concerns only that 
paragraph, but he cannot without 
consent withdraw any evidence which 
eoncerns the paragraph not dis- 
pages: Reynolds v. Linard, 95 Ind. 


{[c] Where general money counts 
are joined with one on a promissory 
note in the same declaration, plaintiff 
cannot have his damages assessed by 
the clerk without first entering a 
nolle prosequi as to the former, but 
defendant cannot compel plaintiff to 
enter a nolle prosequi, this being at 
his option. Beard v. Van Wickle, 3 
Cow. (N. Y.) 335 [cit Burr vy. Water- 
man, 2 Cow. (N. Y.) 36 note fj]. 

75. Backus v. Richardson, 5 Johns. 
(N. Y.) 476. And see cases supra 
note 74. 

[a] After a judgment on demurrer 
to the whole declaration and assess- 
ment of damages plaintiff cannot en- 
ter a nolle prosequi as to one of the 
counts in the declaration and take 
judgment on the others, but should 
obtain leave of the court for that 
purpose before the awarding of a 
writ of inquiry, one of the counts be- 
ing held bad. Backus v. Richardson, 
5 Johns. (N. Y.) 476. 

{b] After two actions are merged 
by order of interpleader it is too late 
to discontinue one of the original ac- 
tions.. Kelly v. Collins, 4 NYS 436. 

At what stage of cause allowable 
see supra §§ 17-20. 

76. Ala—Moore v. Bradford, 3 
Ala. 550. 

IN.—American Laundry Mach. Co. 
v. Barr, 176 Til. A. 519. 

Ind.—Reynolds v. Linard, 95 Ind. 
48; Truitt v. Truitt, 37 Ind. 514. 


oe Re v. Baker, 7 Ky. Op. 
oa. 
N. Y.—Brown v. Feeter, 7 Wend. 


301. 

[a] Nolle prosequi as admission 
of truth of plea.—Where plaintiff de- 
clares in one count upon a promis- 
sory note, and in another for money 
paid, and after a plea of actio non 
accrevit infra, ete, to the count 
upon the note, enters a nolle prosequi 
as to such count, such discontin- 
uance is no admission of the truth 
of the plea; its only effect is to 
strike the count and the pleadings 
applicable to it from the record. 
eats v. Bartine, 12 Wend. (N. Y.) 

0. 

{b] The entry of a nolle prosequi 
upon a second count will not operate 
so as to strike out the breach of the 
contract at the close of a declara- 


[§§ 35-37 


the rights of other parties™ and is seasonably 
made.*° When certain paragraphs of the complaint 
are dismissed, the complaint stands as though they 
had never constituted a part thereof,’® except in so 
far as they are referred to in other paragraphs or 


[§ 37] F. As to One or More Codefendants—1. 
In Actions Ex Delicto. As a general rule, in an ac- 
tion of tort, plaintiff may at any stage of the cause 
enter a nolle prosequi, dismiss or discontinue as to 
a part of the defendants without discharging the 
rest,’® except where the action is for a conspiracy 


tion, even if that is to be considered 
as attached to that count instead of 


applying equally to both. Moore v. 
Bradford, 3 Ala. 550. 
77. Brown v. Feeter, 7 Wend. 


(N, Y.) 301. 

78. U. S.—U. S. v. Linn, 1 How. 
104, 11 L. ed. 64; Minor vy. Alexandria 
Mechanics Bank, 1 Pet. 46, 7 L. ed. 
47; Stultz v. Cousins, 242 Fed. 794, 
155 CCA 382; Puget Sound Tract., 
etce., Co. v. Lawrey, 202 Fed. 263; 
Texas, etc., R. Co. v. Sheftall, 133 Fed. 
722, 66 CCA 552; Deloach vy. Dixon, 7 
F. Cas. No. 3,775, Hempst. 428. 

Ala.—Gossett v. Morrow, 187 Ala. 
387, 65 S 826; Wright v. Sample, 162 
Ala. 222, 50 S 268; Strickland v. 
Wedgeworth, 154 Ala. 654, 656, 45 S 
653 [cit Cyc]; Montgomery. Gas Light 
Co; vi Montgomery, Ctc., ECL CO,, O86 
Ala. 372, 5 S 7385. 

Ariz.—Lally v. Cash, 18 Ariz. 574, 
164 P 443, 444 [quot Cyc]. 


aR ee v. Brewer, 13 Ark. 
Cal_—Heath y. Manson, 147 Cal. 


694, 82 P 331. " 

Colo.—Carper v. Risdon, 19 Colo. A. 
530, 76 P 744. 

Ga.—Walker v. Wadley, 124 Ga. 
275, 52 SE 904. 

Tda. —Staab v. Rocky Mountain Bell 
Tel. Co./'23 Ida. 314, 129 P 1078. 

111.—Humason vy. Michigan Cent. R. 
Co., 259 Ill. 462, 102 NE 793 [aff 176 
Ill, A. 329]; Nordhaus v. Vandalia R. 
Co., 242 Ill. 166, 89 NE 974 [147 Ill. 
A. 274]; Lasher v. Littell, 202 111. 
551, 67 NE 372 [aff 104 Ill. A. 211]; 
Selle v. Rosenstiel, 197 Ill. A. 637; 
Carlin v. Grand Trunk Western R. 
Co., 189 Tll. A. 123; Peo. v. Lower, 162 
Tll. A. 305 [rev on other grounds 252 
Ill. 304, 96 NE 1008]; Adams v. Ju- 
rich, 160 Ill. A. 522; Wilcke v. Hen- 
rotin, 146 Ill. A. 481 [aff 241 Ill. 169, 
89 NE 329]; Chicago Cons. Tract. Co. 
v. Kinane, 138 Ill. A. 636; Postal Tel. 
Cable Co. v. Likes, 124 Ill. A. 459 [aff 
225 Ill. 249, 80 NE 136]; Chicago, 
ete., R. Co. v. Kuck, 112 Ill. A. 620. 
ee v. Guthrie, 111 NE 

Iowa.—Johnson vy. Trump, 161 Iowa 
512, 143 NW 510. 

Ky.—Prince v. Flynn, 2 Litt. 240; 
Riley v. McGee, 1 A. K. Marsh. 432; 
Shields v. Perkins, 2 Bibb 227. 

Md.—Gus¢orff v. Duncan, 94 Md. 
160, 50 A 574. 

Mass.+Matheson v. O’Kane, 211 
Mass. 91, 97 NE 638, 39 LRANS 475, 
AnnCasi1913B 267; Munroe vy. Carlisle, 
176 Mass. 199, 57 NE. 332. 

Mich.—Thomas v. Hoffman, 22 
Mich. 45. p 
Pee Pe eeumen v. Reeves, 167 NW 
Miss.—Hardy v. Thomas, 23 Miss. 
544, 57 AmD 152. 

Mo.—Rogers v. Rogers, 265 Mo, 200, 
177 SW 382; Augustus v. Chicago, 
ete., R. Co., 153 Mo. A. 572, 184 SW 
22; Keithley v. Independence, 120 Mo, 
A. 255, 96 SW 733. 
ene J.—Allen vy. Craig, 13 N. J. L. 

N. Y.—Dyett v. Hyman, 129 N. Y. 
351, 29 NE 261, 26 AmSR 533 [aff 
13 NYS 895]; Bohnhoff v. Fisher, 147 
App. Div. 672, 132 NYS 6038; Lipp v. 
Otis,.28 App. Div. 228,.51 NYS 13 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 37-39] 


between two defendants.7® 


[§ 38] 2. In Actions Ex Contractu—a. In Gen- 
The general rule is well settled that in an ac- 
tion on a joint contract or obligation, a dismissal, 
discontinuance, or nonsuit as to one or more de- 
fendants served with process operates as a dismissal, 
discontinuance, or nonsuit as to all,®° although it 
has been held that, in an action on a contract as dis- 
tinguished from a real action, a nolle prosequi may 
at any time be entered as against one or more of 


eral. 


several joint defendants.*+ 
Statutory changes. 


ing the others;8* and under some 


may, as a matter of right, strike the name of one 
of several defendants where therg_is no relief 


[rev on other grounds 161 N. Y. 559, 


56 NE 79]; Popham v. Twenty-Third 


St. R: Co., 48 N. Y. Super. 229; Hall 
v. Rochester, 3 Cow. 374. 

N. C.—Mason v. Stephens, 168 N. C, 
370, 84 SE 527. 

Or.—Lane v. Ball, 83 Or. 404, 160 
P 144, 163 P 975; Furbeck v. Gevurtz, 
72 Or. 12,143 P 654, 922; Krebs Hop 
Co, v. Taylor, 52 Or. 627, 97 P 44, 98 
P 494. 

Pa.— Wiest v. Electric Tract. Co., 
200 Pa. 148, 49 A 891, 58 LRA 666; 
Turton v. Powelton Electric Co., 185 
Pa. 406, 39 A 1053; Arundel v. Spring- 
er, 71 Pa. 398; Breidenthal v. Mc- 
Kenna, 14 Pa. 160; Weakly v. Royer, 
3 Watts 460. 

S. C.—Pearson v. Stroman, 10 S. C. 
L. 354. 

Tenn.—Cumberland Tel., ete., Co. v. 
Stoneking, 1 Tenn. Civ. A. 241. 

Tex.—Portier v. Fernandez, 35 Tex. 
534; Acme Cement Plaster Co. v 
Keys, (Civ. A.) 167 SW 186; Temple 
Electric Light Co. v. Halliburton, 
(Civ. A.) 136 SW 584; Sexton Rice, 
ete., Co. v. Sexton, 48 Tex. Civ. A. 
190, 106 SW 728; Lucas v. -Johnson, 
(Civ. A.) 64 SW 823. 

Utah.—Groot v. Oregon Short Line 
R. Co., 34 Utah 152, 96 P 1019. 

Vt.—Davenport v. Newton, 71 Vt. 
Diy 42 A 1087. 

Va.—wNorfolk, ete., R. Co. v. Perdue, 
117 Va. 111, 83 SE 1058; Ivanhoe Fur- 
nace Corp. v. Crowder, 110 Va. 387, 
66 SE 63; Walton v. Miller, 109 Va. 
210, 63 SE 458, 132 AmSR 908. 

Wash.—Jensen v. Schlenz, 89 Wash. 
268, 271, 154 P 159 [cit Cyc]; Ronald 
v. Pacific Tract. Co., 65 Wash. 430, 
118 P 311 (prior to judgment); Birkel 
v. Chandler, 26 Wash. 241, 66 P 406. 

W. Va.—Porter’ v. Mack, 50 W. Va. 
581, 40 SE 459; Bloss v. Plymale, 3 
W. Va. 393, 100 AmD 752. 

Can.—Waugh-Milburn Constr. Co. 
v. Slater, 48 Can. S. C. 609, 13 Dom 
LR 143, 25 WestLR 66, 4 WestWkly 
1311. 

[a] The reason for the rule which 
will be found running in all the cases 
is that the action is in its nature 
joint and several; and as plaintiff 
might originally have commenced his 
suit against one only, and proceeded 
to judgment and execution, so he 
might even after verdict against sev- 
eral elect to take his damages against 
either of them. Deloach v. Dixon, 7 
F. Cas. No. 3,775, Hempst. 428. 

{b] The declaration charges only 
the remaining defendants where a 
discontinuance has been entered as to 
some of them. Chicago v. Gathman, 
139 Ill. A. 253 [aff 236 Ill. 9, 86 NE 
152. 19 LRANS 1178, 15 AnnCas 830]. 

79. Carson v. Dessau, 59 N. Y. 
Super. 79, 13 NYS 232. See gener- 
ally Conspiracy [8 Cye 689]. 

so. U. S—wU. S. v. Linn, 1 How. 
104, 11 L. ed. 64; Walker v. Windsor 
Nat. Bank, 56 Fed. 76, 5 CCA 421. 

Ala.—Ashby Brick Co. v. Ely, etce., 
Dry Goods Co., 151 Ala. 272, 44 8 


4 
‘ 


In some jurisdictions, how- 
ever, this rule is changed by statute, under which 
an action against two or more defendants jointly 
liable may be discontinued, or a nolle prosequi en- 
tered as to one or more of them without. discharg- 
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prayed by such 
feodefendants. 


self.89 


statutes plaintiff 


| 96; Evans Marble Co. v. McDonald, 
142 Ala. 130, 37 S 830; Jones v. En- 
gelhardt, 78 Ala. 505; Kendall v. Las- 
siter, 68 Ala 181; Masterson v. Gib- 
son, 56 Ala. 56; Fennell v. Masterson, 
43 Ala. 268; Whitaker v. Van Horn, 
43 Ala. 255; Duncan v. Hargrobe, 22 
Ala. 150; Norwood v. Rossiter, 3 Ala. 
134; Sadler vy. Houston, 5 Stew. & 
P. 205; Adkins v. Allen, 1 Stew. 130; 
King v. Gibbs, 12 Ala. A. 504, 67 S 
757; Beecher v. Henderson, 4 Ala. A, 
543, 58 S 805. 

Ark.—Pleagants v. State Bank, 8 
Ark. 456; Ashley v. Hyde, 6 Ark. 92, 
42 AmD 685; Sillivant v. Reardon, 5 
Ark. 140; Ashley v. Hyde, 6 Ark. 92, 
42 AmD 685; Hanly v. Real Hst. 
Bank, 4 Ark. 5983 Beebe v. Real Hst. 
Bank, 4 Ark. 546; Frazier v. State 
Bank, 4 Ark. 509. 
sr C—Linn vy. Hoover, 17 D. C. 


Fla.—Hale v. Crowell, 2 Fla. 534, 
50 AmD 301. 

Ga.—Ward v. Fleming, 18 Ga. A. 
128, 88 SE 899. 

Ill.—Tolman v. Spaulding, 4 Ill. 
13; Sandusky v. Sidwell, 73 Ill. A. 
491 [aff 173 Ill. 4938, 50 NE 1003]. 
But see Black v. Womer, 100 Ill. 328; 
Dickinson v. McKay, 177 Il. A. 412 
(both cases holding that under Pract, 
Act § 39 a case may be discontinued 
as to any joint defendant). 

Ind.—Cox v. Davis, 16 Ind. 378; 
Britton v. Wheeler, 8 Blackf. 31; 
Klinger v. Brownell, 5 Blackf, 332. 

Ky.—Hickman v. Anderson, 2 Dana 
eee Coleman v. Edwards, 2 Bibb 


Mich.—Fay v. Jenks, 78 Mich. 312, 
44 NW 380; Munn v. Haynes, 46 Mich. 
140, 9 NW 136; Anderson v. Robin- 
son, 38 Mich. 407; Ballou y. Hill, 23 
Mich. 60. 

N. Y.—WNiles v. Battershall, 26 How 
Pr 93 [rev on other grounds 25 N. Y. 
Super. 146, 18 AbbPr 161, 27 HowPr 
381]; Hall v. Rochester, 3 Cow. 374. 
And see Bauer v. Parker, 82 App. Div. 
289, 81 NYS 995 (discontinuance as 
to one of several directors of insolv- 
ent corporation). 

“he C.—Karck v. Avinger, 21S. C. L, 

Tenn.—Holland v. Harris, 2 Sneed 
oS State Bank v. Cowan, 11 Humphr. 

Ont.—Wheeler y. Cornwall, 4 Ont. 
L. 120; Canada Commercial Bank v. 
Cameron, 17 U. C. Q. B. 237. 

81. Ganzer v. Fricke, 57 Pa. 316; 
Hinfield v. Shermer, 56 Pa. Super. 4. 

82. Brown v. Pearson, 8 Mo. 159. 
See also statutory provisions; and 
cases infra notes 83-87. 

[a] Joint note.—In a suit against 
two or more on a joint note plaintiff 
may enter a nolle prosequi as to one 
without discharging the others. 
Brown v. Pearson, 8 Mo. 159, 

83. Walker v. Wadley, 124 Ga. 275, 
52 SE 904; Tennessee River Land, 
nak Co. v. Butler, 134 N. C. 50, 45 SE 


[18C.J.] 1163 


defendant against plaintiff or his 
Under some statutes where the - 


tmaker and indorsers of a note are sued in a joint 
action, and all of the parties are served with process, 
plaintiff cannot dismiss as to the maker and proceed 
to judgment against the indorsers,8* except upon 
proof of the maker’s insolveney,*® or where the 
maker resides beyond the jurisdiction of the court ;8° 
but he may discontinue as to any one or more of 
the indorsers or sureties.’? 

[§ 39] b. Where Defendant Pleads Matter in 
Personal Discharge. 
not prevent the entry of a nolle prosequi as to a 
defendant who makes a defense personal to him- 
Thus, according to the great weight of au- 
thority, plaintiff may enter a nolle prosequi as to a 
defendant who pleads infaney or coverture,® al- 
though it has been held that the misjoinder of a 
feme covert is not cured by a nolle prosequi as to 


The rule just stated ®* does 


84. Smith v. Crutcher, 27 Miss. 
455; Brunson y. Lea, 13 Miss. 149; 
Boush v. Smith, 10 Miss. 512; Wil- 
kinson v. Tiffany, 6 Miss. 411; Groes- 
beck v. Campbell, 38 Tex. 36. 

[a] A judgment against a remote 
indorser after dismissal as to the 
maker of a note is erroneous. Groes- 
beck v. Campbell, 38 Tex. 36. 

Liability on bill or note as joint 
see Bills and Notes §§ 86, 96-104. 


85. Unger v. Anderson, 37 Tex. 
550; Moore v. Janes, 6 Tex. 227; 
Daniel vy. Brewton, (Tex. Civ. A.) 136 
SW 815. 

86. Pool v. Hill, 44 Miss. 306; 
Duncan v. MeNeéeill, 31 Miss. 704; 
Unger v. Anderson, 87 Tex. 550; 
Rutherford v. Harris, 22 Tex. 166; 


Moore v. Janes, 6 Tex. 227. 

Dismissal of nonresident defend- 
ants generally see infra § 42. 

87. Kirk v. Seawell, 10 Miss. 571; 
Wilkinson v. Tiffany, 6 Miss. 411; 
Vickery v. Rester, 5 Miss. 293. 

Liability on bill or note as joint 
See Bills and Notes §§ 86, 96-104. 

88. See supra § 38. 

89. U. S—U. S. v. Linn, 1 How. 
104, 11 L. ed. 64; Amis v. Smith, 16 
Pet. 303, 10 L. ed. 973. 
ety CE v. Engelhardt, 78 Ala. 


Ill—Tolman v. Spaulding, 4 Tl. 
31 ind-—Britton v. Wheeler, 8 Blackf. 
slower Quigley v. Merritt, 4 Iowa 
eae enone v. Perkins, 2 Bibb 


Minn.—Edmonston v. Wilbur, 99 
Minn. 495, 110 NW 3. 


mee Y.—Judson y. Gibbons, 5 Wend. 

Tex.—Bates v. Hill, (Civ. A.) 144 
SW 288. 

Va.—Muse v. Farmers’ Bank, 27 
Gratt. (68 Va.) 252. 

W. Va.—Carlon v. Ruffner, 12 
W. Va. 297 

90. Ala.— Reynolds v. Simpkins, 


67 Ala. 378; Mock v. Walker, 42 Ala. 

668; Keebles v. Ford, 5 Ala. 183; 

Ivey v. Gamble, 7 Port. 545, 
Ind.—Kirby v. Cannon, 9 Ind. 371. 
Mass. — Woodward vy. Newhall, 1 


Pick. 500. 

Mich.—Munn v. Haynes, 46 Mich. 
140, 9 NW 136. 
pant J.—Dacosta v. Davis, 24 N. J. L. 

N. Y.—Fowler v. Elliget, 1 Sheld. 
427; Butler v. Morris, 14 N. Y. Super. 
329; Waterbury Leather Mfg. Co. v. 
Krause, 1 Hilt. 560, 9 AbbPr 175 note; 
Wellington vy. Classon, 9 AbbPr 175, 
18 HowPr 10; Cuyler v. Coats, 10 
HowPr 141; Root v. Herman, 2 NY. 
CityCt 409; Pell v. Pell, 20 Johns. 
rhs Hartness vy. Thompson, 5 Johns. 


Pa.—Weist v. Jacoby, 62 Pa. 110; 
Beidman vy. Vanderslice, 2 Rawle 334; 
Grace v. Kurts, 1 Phila, 105. 

S. C.—Alexander vy. Meroney, 30 
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her.®t So also plaintiff may enter a nolle prosequi 
as to a defendant who pleads matter in discharge 
arising subsequent to the contract,®* such as dis- 
charge in bankruptey,°? or as to one who pleads 
the statute of limitations,°* or a release on pay- 
ment of his proportion of the debt,®® and may then 
proceed against the other defendants.*® 

[§ 40] c. Joint and Several Contracts. Al- 
though a contrary rule prevails in some jurisdic- 
tions,®” the majority rule is that in an action against 
several defendants on a joint and several contract 
plaintiff may dismiss, discontinue, or enter a nolle 


. prosequi against one or more of the defendants and 


proceed to judgment against the others,®® but the 
rule, it has been held, does not permit plaintiff to 
dismiss where the rights of the others would be so 
impaired that they would be placed in a worse con- 
dition than if defendant dismissed had been omitted 
in bringing the action.°® 

[§ 41] 3. Parties Made Defendants by Mis- 
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[§§ 39-42 


tion ex contractu it appears from the pleadings and 
evidence that any defendant is not liable,’ and is 
unnecessary for a determination of the controversy 
between the other parties,? such defendant may be 
discharged on proper terms and the action as to 
the other defendants proceed, at least where plain- 
tiff can show sufficient excuse for the mistake.? 

[§ 42] 4. Nonresident Defendants. Where some 
of the defendants are nonresidents of the county in 
which the action is brought, a dismissal as to them 
does not divest the court of jurisdiction as to the 
others;* and where one of several joint defendants 
is a nonresident of the state so that he cannot be 
served, plaintiff may discontinue or dismiss as to 
him and have judgment against those who are with- 
in the jurisdiction.® 

Dismissal as to resident defendants. Under some 
statutes it has been held that a dismissal as to a 
resident defendant results in loss of jurisdiction of 
the nonresident defendant;® or that the nonresident 


take. As a general rule, if in the course of an ac- 


S.C. 335, 9 SE 266. 

Tex.—Mitchell v. Mitchell, 84 Tex. 
303, 19 SW 477; Shipman vy.’ Allee, 
29 Tex. 17. 

Vt.—Allen v. Butler, 9 Vt. 122. 

91. Page v. DeLeuw, 58 Ill. 85; 
McLean vy. Griswold, 22 Ill. 218. 

[a] Reasons for rule.—‘“When 
the coverture is pleaded, it is not in- 
terposed as a discharge from a con- 
tract once binding, but upon _ the 
grounds that no valid contract was 
entered into by her, when it was exe- 
cuted. Her contract being void, she 
occupies to it the relation of a 
stranger to the agreement, and is no 
more liable to be sued upon it, than 
any stranger to it, and if improperly 
joined in the action, the misjoinder 
cannot be cured by a nolle prosequi, 
for the same reasons that apply to 
the misjoinder of other defendants.” 
McLean v. Griswold, 22 Ill. 218, 220. 

92. Ivey v. Gamble. 7 Port. (Ala.) 
545; Farr v. Cate, 58 N. H. 367; Ash- 
worth v. Wrigley, 1 N. Y. Super. 145; 
Hellman vv. Licher, 9 AbbPrNS 
(N. Y.) 288; Camp v. Gifford, 7 Hill 
(N. Y.) 169; Park v. Moore, 4 Hill 
ON. Xi B92 5 eanden v. Merritt, 1 
Wend. (N. Y.) 9 

93. Ala. Pes are v. Goldberg, 6 Ala. 
A. 249, 60 S 744. 

Ill. Seymour v. O.. S. Richardson 
Fueling Co., 205 Ill. 77, 68 NE 716; 
Smith v. Lozano, 1 Ill. A. 171. 

Me.—West v. Furbish, 67 Me. 17. 

Mich.—Munn vy. Haynes, 46 Mich. 
140, 9 NW 136. 

N. Y.—Smith y. Skinner, 1 HowPr 
ores Sandford v. Sinclair, 6 Hill 


Pa.—Com, v. Nesbitt, 2 Pa. 16. 

Compare, however, White v. Fran- 
cis, 5 Oh. Dec. (Reprint) 323, 4 Am 
LR 501 (holding that where three 
makers of a joint promissory note 
were all sued thereon by an indorsee 
in a state court, and all were served 
with summons, and two of them be- 
came bankrupt and received their cer- 
tificate of discharge in bankruptcy, 
whereupon they moved the court un- 
der the provisions of the bankrupt 
law to stay further proceedings 
thereon, the motion should be denied, 
since no judgment could be rendered 
against the solvent defendants with- 
out the others remaining parties, the 
remedy being a stay of proceedings 
after judgment). 

94 Mock v. Walker, 42 Ala. 668; 
Seyi v. Haynes, 46 Mich. 140, 9 NW 
95. Burke v. Noble, 48 Pa. 168. 
96. Connerly v. Planters’, etc., Ins. 
Co., 66 Ala. 432; Gayle v. Bishop, 14 
Ala. 552; Hallett v. Allaire, Minor 
oe 360. And see cases supra notes 
97. King v. Gibbs, 12 Ala. A. 504, 


67 S 757; Keebles v. Ford, 5 Ala. 183; 
Gayle v. Agee, 4 Port. (Ala) 507; 
Sadler v. Houston, 5 Stew. & P. 
(Ala.) 205; Purefoy v. Hill, 18 Ark. 
361; Springstead. v. Crawfordville 
State Bank, 63 Fla. 267, 57 S 668, 
And see Dean v. Whiton, 16 Hun 
CN. Y.) 2038 (holding that where a 
servant of a corporation seeks to en- 
force the joint and several liability 
imposed upon its stockholders by L. 
[1848] § 18 ce 40 he must sue each 
stockholder separately or join them 
all in one action, and that after 
bringing an action, to which all the 
stockholders are made parties de- 
fendants, he cannot thereafter dis- 
continue as to one defendant without 
the consent of the others). 

98. U. S—Amis v. Smith, 16 Pet. 
303, 10 L. ed. 973; Smith v. Clapp, 15 
Pet. 125, 10 L. ed. 684; Minor v. Me- 
chanics Bank, 1 Pet. 46, 7 L. ed. 47; 
Deloach v. Dixon, 7 F. Cas. No. 3,775, 
Hempst. 428. 

Ill.—Massey v. Farmers’ Nat. 
Bank, 104 Ill. 327; Maston v. Ross, 
201 lll. A. 355; Maston v. Ross, 185 
Ill. A. 57; Carnegie v. Dawney, 178 
Ill. A. 413; Kaspar v. Peo., 132 Ill. A. 
1 [aff 230 Ill. 342, 82 NE 816] (under 
Pract. Act § 24, where parties dis- 
missed are not ciel parties); 
Smith v. Lozano, 1 Ill. 7s 

Ind.—Maider v. Webster. 30 Ind. 
317; Stevenson v. Stunkard, 44 Ind. 
A. 716, 90 NE 106. 
ae Sees v. Brown, 10 Iowa 

Kan.—Whittenhall v. Korber, 12 
Kan. 618. 

Miss.— Montgomery _ v. Sinking 
Fund Comrs., 8 Miss. 13; Nevitt v. 
Natchez Steam Packet, Co., 5 Miss. 
196; Lynch v. Sinking Fund Comrs., 
5'Miss. 377; Peyton v. Scott, 3 Miss. 
870; Lyons v. Jackson, 1 Miss. 474. 

N. M.—Bank of Commerce _ v. 
Broyles, 16 N. M. 414, 120 P 670. 

S$. C._Sadler v. Nicholson, 49 S. C. 
7, 26 SE 893; Bomar v. Williams, 31 
S.CT dds Bitch wv. Heise; Cheves 
Ste Karck v. Avinger, 20: SaC: Li 


Tenn.—Garrison vy. Hollins, 2 Lea 
684; Link v. Allen, 1 Heisk. 318; 
Lowry v. Hardwick, 4 Humphr. 188. 

Tex.—Anderson v. Carter, 29 Tex. 
Civ. A. 240, 69 SW 78. 

Va.—Brown v. Belches, 1 Wash. 9. 

[a] What constitutes such discon- 
tinuance.—Where the original dec- 
laration in an action on a guaranty 
joined the guarantor and the debtor 
as defendants, the filing of an 
amended declaration against the 
guarantor alone was a discontinuance 
as to the debtor. Malleable fron 
Range Co. v. Pusey, 244 Ill. 184, 91 
NE 51. 

{b] Action on bill or note.—Where 


defendants in such a case may on motion obtain a 


under the statutes the makers of a 
bill or note are jointly and severally 
liable thereon, if all are sued in one 
action plaintiff may dismiss his ac- 
tion as to any one or more of the 
defendants. Whittenhall v. Korber, 
12 Kan. 618. 

core Horton v. Wheeler, 17 Tex. 

1. Ala.—Atlas Coal Co. v. O’Rear, 
161 Ala. 591, 50 S 63. 

Colo.—McKeown v. Lawrence, 56 
Colo. 106, 136 P 1014. 

Ga.—Walker v. Wadley, 124 Ga. 275, 
52 SE 904; Lippincott v. Behre, 122 
Ga. 543, 50 SE 467. 

Ill.—Hagebush v. Ragland, 78 Ill. 
40; Malleable Iron Range Co. v. 
Pusey, 148 Ill. A. 244 [aff 244 Ill. 184, 
91 NI 51]. But see Page yw De Leuw, 
58 Illi 85 (holding that plaintiff can- 
not avoid the effect of a misjoinder 
of defendants by entering a nolle 
prosequi as to a defendant improper- 
ly joined, but must discontinue and 
commence a new action). 

Iowa.—Arts v. Guthrie, 75 Iowa 
674, 37 NW 395. 
oe .—Turner v. Bissell, 14 Pick. 

N. H.—Essex Bank v. Rix, 10 N. H. 


201. 

N. Y.—Ross v. Epstein, 118 NYS 
gone Marks vy. Bard, 1 AbbPr 63. 

C.—Coulter v. Wilson, 171 N. C. 
537, "88 SE 857. 

Pa.—Norman y. Hope, 2 Miles 142. 

W. Va.—Carlon v. Ruffner, 12 
W. Va. 297. 

[a] Defendant agent of codefend- 
ant.—Where it appeared that one de- 
fendant was acting in the premises 
only as the agent of the other de- 
fendant, plaintiff could: dismiss on 
the ground that no cause of action 
existed against him without affect- 
ing a discontinuance as to the other 
defendant. Atlas Coal Co. vy. O’Rear, 
161 Ala. 591, 50 S 63. 

2. Coulter v. Wilson, 171 N. C. 
537, 88 SE 857. And see cases supra 
note 1, 

3. Layman v. New York Bank 
Note Co., 20 NYS 481. 

[a] Without costs.—In an action 
commenced against a wrong defend- 
ant, plaintiff's motion for leave to 
discontinue without costs will be de- 
nied, where he shows no sufficient 
excuse for the mistake, and where 
defendant has been put to the ex- 
pense of a trial. Layman vy. New 
York Bank Note Co., 20 NYS 431. 
dy Robertson v. Thompson, 3 Ind. 


Dismissal as to nonresident mak- 
ers of note see supra § 388. 

5. Rand v. Nutter, 56 Me. 339; 
Berry v. Hoeffner, 56 Me. 170. - 

6. Gainesboro Tel, Co, v. Buckner, 
160 Ky. 604, 169 SW 1000. 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 42-49] 


dismissal,’ unless the action is still pending, al- 
though not urged against the resident defendant.’ 
It has been held, however, that where all defend- 
ants except the one residing in the county where 
the suit is brought make default, plaintiff may dis- 
continue his suit as to the resident defendant and 
take judgment by default against the others.® 

[§ 43] 5. Absconding Defendants. Even though 
defendant absconds and the object of the suit is 
thereby defeated, complainant cannot dismiss his 
bill without’ costs.1° 

{[§ 44] 6. On Disclaimer, Where a party, who 
has been made a defendant, disclaims any interest 
in the subject matter of the suit, and no relief is 
sought against him, the suit may be dismissed as to 
him,?? 

[§ 45] 7. Defendants Not Served. Ordinarily 
plaintiff may dismiss as to parties named as defend- 
ants but who have not been served “with process.}? 
But where husband and wife are jointly sued, plain- 
tiff cannot dismiss as to the husband not served, and 
take judgment against the wife;!® and a dismissal 
as to defendants not served has been held improper 
if they could have been proceeded against by pub- 
lication.1* 

[$ 46-47] 8. Joint Executors, Administrators, 
and Trustees.t° A discontinuance as to one of sev- 
eral joint administrators residing in the state, upon 
whom process is not served, will be a discontinuance 

7. American Car, etc., Co. v. Ket-| Stew. 423. 
telhake, 236 U. S. 311, 85 SCt 355, 
57 L. ed. 594 [aff 171 Mo. A. 528, 153 
SW 552]; McAlister v. Safley, 65 Iowa 
719, £3 NW 139 

fa] Personal actions.—A statute 
providing that when some of the 


defendants are nonresidents of the 
county in which the action 1s brought, 
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Cal.—Harney v. Corcoran, 


Ill—Flinn v. Barlow, 16 Ill. 39. 

Ky.—Caldwell v. Price, 
Contra Allen v. Andrews, 4 Bibb 454; 
Butler v. Stump, 4 Bibb 387. 249 

N. Y.—Chapman v. Wolf, 89 App. 
Div. 563, 85 NYS 638. 


[18 C.J.) 1165 


of the action.1® Where, however, service is not ef- 
fected on one of several administrators by reason of 
his nonresidence, a discontinuance as to him will not 
operate as a discontinuance as to all.17 But an ac- 
tion is not discontinued by the discharge of one 
executor on a plea of plene administravit,!® or that 
he was not an executor.!® Where several trustees 
are necessary parties defendant to a suit, a dismissal 
as to one is a bar to further prosecution against the 
others.?° 

[§ 48] 9. Parties Sued in Different Capacities. 
Where a person is sued in the same action as execu- 
tor of one person and also as administrator of an- 
other, it is irregular to enter a nonsuit so far as 
he is sued in the one capacity and a judgment 
against him in his other capacity;?! in such case a 
nolle presequi is the proper course.?? Where an ac- 
tion is brought against an executor individually, and 
as executor on a joint obligation executed by him 
and his decedent, a judgment by default against him 
individually is a discontinuance of the suit against 
the estate which he represents as executor.?* 

[§ 49] 10. Where Principal and Sureties Joined. 
A suit against principal and surety may be dis- 
missed as to the principal and continued as to the 
surety when they are joint makers and not in- 
dorsers,?* where the dismissal will not prejudice the 
surety,?° or where under the statute the principal 
is not a necessary party to the suit.2° By statute 
421; Thompson vy. Saffold, 2 Stew. 
(Ala:) 494; Martin v. Townsend, 2 
Stew. (Ala.) 329. (2) The right ex- 
tends to actions against joint indors- 


ers. Martin v. Townsend, supra. 
13. Parker v. Hobgood, 16 


Dismissal of suit against husband 
and wife generally see Husband and 


60 Cal. 


Hard. 69. 
Tex. 


and the action is dismissed as to the 
residents, the nonresidents may on 
motion obtain a dismissal, has been 
held to apply only to actions purely 
personal. Porter v. Dalhoff, 59 Iowa 
459, 13 NW 420. 

[b] Removal of case, necessity 
for voluntary discontinuance.—Where 
there is a joint cause of action 
against defendants resident of the 
same state with plaintiff and a non- 
resident defendant, it must appear to 
make the case a removable one as to 
a nonresident defendant because of 
dismissal as to resident defendants 
that the discontinuance as to such 
defendants was voluntary on the part 
of plaintiff, and that such action has 
taken the resident defendants out of 
the case, So as to leave a controversy 
wholly between the plaintiff and the 
nonresident defendant. American 
Car, etc., Co. v. Kettelhake, 236 U. S. 
311, 35 SCt 855,59 L. ed. 594 [aff 
171 Mo, A. 528, 153 SW 552 

8. McAlister vy. Safley, 65 Iowa 
719, 23 NW 139. 

9. Read v. Renaud, 14 Miss. 79. 

[a] Bulle applied.— Where the 
payee of a joint note, the makers of 
which reside in different counties, 
sues them all in a joint action in the 
county where one of them lived, and 
by writs to the different counties 
brings them all before the court of 
the county where the suit is insti- 
tuted, and the maker residing in that 
county pleads in the action while the 
others make default, the holder of 
the note may discontinue his suit as 
to that maker and may take judg- 
ment by default final against the oth- 
ers. Read v. Renaud, 14 Miss. 79. 

10. Palmér y. Van Doren, 2 Edw. 
(N. Y.) 384. 

Payment of costs as condition of 
dismissal generally see infra §§ 55, 
57 


11. Sawyer v. Campbell, 130 Ill. 
186, 22 NE 458; Hanson v. Worthing- 
ton. 12 Md. 418. 

12. Ala.—Wade v. 


- 


- 


Robinson, 1 


Oh.—Harbeson v. Gano, 1 Oh. Dec. 
(Reprint) 57, 1 WestLJ 396. 

Tex.—Decatur First. Nat. Bank v. 
Houts, 85 Tex. 69, 19 SW 1080; Hop- 
kins v. Keith, 27 Tex. 91; Robinson 


v. Mattison, 25 Tex. Suppl. 451; 
Underhill Vv. Thomas, 24 Tex. 
2833, Cook’ v., Phillips, 18 Tex. 31; 


Hawkins v. Tinnen, 10 Tex. 188; Ellis 
v. Park, 8 Tex. 205; Williams v. Mc- 
Neil, 5 Tex. 381; Scalfi v. Graves, 31 
Tex. Civ. A. 667, 74 SW 795; Pleas- 
ants v. State, 29 Tex. A. 214, 15 SW 
43; Sanger v. Ker, 1 Tex. A. Civ. Cas. 
§ 1081; Hooks y. Bramlette, 1 Tex A. 
Civ. Cas. § 863. 

W. Va.—Watkins v. Angotti, 65 W. 
Va. 193, 63 SE 969. 

{a] Imposing conditions.—Where 
the rights of parties not served may 
be affected by a discontinuance, the 
court can protect such rights by im- 
posing conditions. Chapman v. Wolf, 
85 NYS 688. Imposition of terms 
generally see infra §§ 56-58. 

[b] Presumption of discontinu- 
ance.—Where plaintiff merely men- 
tioned a person in its petition as a 
defendant, without citing him and 
without his voluntary appearance, 
and not taking any judgment against 
him or joining him in its appeal, it 
must be presumed to have discon- 
tinued its cause against him. Deca- 
tur First Nat. Bank v. Houts, 85 Tex. 
69, 19 SW 1080. 

{c] Statute.—(1) Under a statute 
providing that every joint bond, cove- 
nant, bill, promissory note, or judg- 
ment of a court of record is joint 
and several, when a writ issues 
against two or more of such joint 
parties the action may be discontin- 
ued against any of the parties not 
served and plaintiff may proceed to 
judgment against the others, but the 
right to do so is limited to the cases 
enumerated in the statute. Smith v. 
Robinson, 11 Ala. 270; Gillaspie v. 
Wesson, 7 Port. (Ala.) 454, 31 AmD 
715; Tindall v. Collins, 2 Port. (Ala.) 
17; Sartin v. Weir, 3 Stew. & P. (Ala,) 


Wife [21 Cye 1572]. 

14. Mandeville v. Riggs, 2 Pet. 
(U._S.) 482, 7 L. ed. 493. 

15. Dismissal or nonsuit by or 
against representatives generally see 
Executors and Administrators [18 
Cye 10389]. 

16. Willard v. Wood, 164 U. S. 502, 

Lt SCEALTG, W411i: ed. bsis. Mite ve 
Davison, 44 Ala. 273; Caruthers v. 
Mardis, 3 Ala. 599; Owen v. Brown, 
2 Ala. 126; Williams v. Sims, 8 Port. 
(Ala.) 579; Willard v. Wood, 1 App. 
(D. C.) 44. 
Shorter v. Urquhart, 28 Ala. 
360; Moore v. Davidson, 18 Ala. 209; 
English vy. Brown, 9 Ala. 504. 

18. Ivey v. Gamble, 7 Port. (Ala.) 


sot” Masson v. Hill, 5 U. C. Q. B. 
20. Zorn v. Lamar, 71 Ga. 80. 
21. See cases infra note 22. 
Dismissal or nonsuit by or against 
representatives generally see Hxecu- 


ere and Administrators [18 Cyc 
039]. 

22. Buie v. Buie, 24 N. C. 87. 

23. Daves v. Mahorner, 41 Miss. 
552: : 

24. Moore v. Knox, 46 Miss. 602; 


Pool v. Hill, 44 Miss. 306; Wilkinson 
v. Flowers, 37 Miss. 579, 75 AmD 78. 
“25. Chaffee v. Jones, 19 Pick. 
(Mass.) 260; Dorriss v. Carter, 67 
Mo. 544. 

[a] Dismissal after trial—Where 
a person by indorsing a note payable 
to himself has made himself liable 
and sued the principal and other 
sureties for money paid on the note 
as indorser, the court will refuse 
to allow him after trial to discon- 
tinue against the principal in order 
to proceed against the surety alone 
for contribution. Chaffee v. Jones, 
19 Pick. (Mass.) 260. 
26. Kaspar v. Peo., 230 Ill. 342, 
82 NE 816 [aff 132 Ill. A. 1]. 

{a] Rule applied.—Under a stai- 
ute which provides that amendments 
may be mage discontinuing as to any 
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in some jurisdictions a discontinuance of the suit 
as to the principal bars a judgment against the 
surety, unless it is shown that such principal re- 
sided out of the state or in such part of the state 
that he cannot be reached by ordinary process of 
law.27 A suit also may be dismissed as to the surety 
and proceeded with as to the principal, if the surety 
is not a necessary or proper party to the suit,’* or 
where the surety is not served with process,”® or un- 
der some statutes where there cannot be a joint re- 
covery against both.®° 

[§ 50]. G. Procedure to Effect Dismissal, Dis- 
continuance, or Nonsuit—l. In General. Plaintiff 
may discontinue or dismiss where entitled to do so, 
as of course, by filing a written order or notice in 
the form prescribed by statute,*1 and by giving due 
notice to the adverse party if the statute requires 
notice ;°2 and unless a counterclaim has been pleaded 
as a defense, plaintiff’s motion for a nonsuit need 
not state any grounds therefor.** But unless a for- 
mal discontinuance, dismissal or nonsuit, is required 
by statute, it may be made in an informal manner,** 
Thus an action will be considered as discontinued or 
dismissed by the entry of a dismissal written on the 
back of the petition, when it is made with the in- 
tention to dismiss and is so treated by the parties,?> 
by accepting money in satisfaction of the cause of 
action,®® by plaintiff’s quashal of his own writ for 
error therein;** and he may show his election to 
take a nonsuit by absenting himself from court 
when his presence is required there for purposes 
of the impending trial.88 Withdrawing the sub- 
mission of a case and filing an additional para- 


joint defendant, plaintiff, in an ac- 


tion on a guardian’s bond, may dis-| 83 P 172. 
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California Timber Co., 2 Cal. A. 165, 


[8§ 49-51 


graph to the complaint,?® or the withdrawal of a 
count 4° is not a dismissal of plaintiff’s cause of 
action; but an amendment of the declaration, by 
filing an amended declaration against one defend- 
ant only, operates as a dismissal of the action 
against the other defendant.41 Destruction of the 
complaint after the action has been begun does not 
amount to a discontinuance but leaves the action 
still pending.4?, A statement by plaintiff’s counsel 
that plaintiff desires the case dismissed does not 
relieve defendant’s counsel from seeing that the 
case is actually dismissed.*# 

In an action ex delicto the taking of a judgment 
by plaintiff against one of several defendants oper- 
ates as a discontinuance of the case as to all other 
defendants.** 

Withdrawal of application. Under some statutes 
an application in vacation to dismiss a suit may be 
withdrawn at any time before the order of dismissal 
is entered.*® 

[§ 51] 2. Time of Moving.4® A plaintiff may 
take a nonsuit before a clerk in vacation;*7 or in 
some states before a judge at chambers,*® and he 
may dismiss his suit in vacation by filing a dis- 
missal with the clerk as effectually as if dismissed 
in open court,*® and where plaintiff dismisses dur- 
ing vacation and the clerk neglects to make entry 
of the fact, the omission may be cured at the next 
term of the court by a nune pro tune entry.’ A 
statute providing for such a dismissal does not au- 
thorize the entry of a consent decree of dismissal 
containing matters of importance, in addition to the 
direction for a dismissal of the action.®+ 


(Tex. Ciy. A.) 37 SW. 22: 
Dismissal or discontinuance as to 


miss as to the guardian and his sure- 
ty and recover against the cosurety, 
although the judgment is rendered on 
a question of law. Kaspar y. Peo 

230 Ill. 342, 82 NH 816 tatt 132 Ill. A. 


1j. 

27. Keesey v. Old, 82 Tex. 22, 17 
SW 928; Merkel First Nat. Bank v. 
Thurmond, (Tex.) 159 SW 164. See 
also Hooks v. Bramlette, 1 Tex. A. 
Civ. Cas. § 863 (where the principal 
Bry not served with process); supra 

28. Van Hoose vy. Southwestern 
Mach. Co., 169 Mo. A. 54, 154 SW 165; 


Cole v, Robertson, 6 Tex. 356, 55 
AmD 784. 
[a] A surety on a forfeited forth- 


coming bond is not a necessary or 
proper party to the suit to revive the 
original judgment, and a discontinu- 
ance as to him is not a discontinu- 
ance of the suit. Cole v. Robertson, 
6 Tex. 356, 55 AmD 784. 

29. Pleasants v. State, 29 Tex. A. 
214, 15 SW 438. 

30. Powers v. Thayer, 30 Vt. 361. 

31. Cal.—Boca, etc., R. Co. v. Las- 
sen County Super. Ct., 150 Cal. 153, 
88 P 718. 
a en v Wright, 21 Ill. A. 

Ind.—Whitcomb v. Stringer, 63 we 
582 [reh den 64 NE 636]. 

Md.—Price v. Taylor, 21 Md. 356. 
ieee -—Thornton v. Webb, 13 Minn. 

Ok. ry carats Coal Co. v. Corri- 
gan, 168 P 102 

Ge ewer, v. Ingle, 38 Or. 48, 
62 P 760. 

R. I.—De Wort v.'A, & W. Sprague 
Mfg. Co., i2 R. 133 

[a]. Place on chaleeng motion.—A 
statutory provision that dismissal 
shall be mede on a written request 
to the clerk and by entry in the 
clerk’s register is not rnandatory, and 
plaintiff may move in open court 
for dismissal. Richards vy. Bradley, 
129 Cal. 670, 62 P 316; McDonald v. 


gent Thornton v. Webb, 13 Minn. 
498. 

Notice of application and discon- 
tinuance generally see infra § 52. 

83. Ferguson v. Ingle, 38 Or. 43, 
62 P 760. 

34. White v. Beverly Bldg. Assoc., 
221 Mass. 15, 108 NE 921; San An- 
tonio, ete., R. Co. v. Mohl, (Tex. Civ. 
A.) 37 SW 22. And see cases infra 
notes 35-38. 

[a] An entry by agreement of the 
parties “neither party, no further 
suit to be brought for the Same cause 
of action” is equivalent to a nonsuit 
and default by consent of the parties 
after which no judgment can be ren- 
dered by the court. White v. Bever- 
eters Assoc., 221 Mass. 15, 108 NE 


[b] In an action commenced 
against the receivers of a company 
an amended petition alleging the dis- 
charge of the receivers and asking 
judgment against the company alone 
is equivalent to a dismissal as to the 
receivers. San Antonio, etc., R. Co. 
v. Mohl, (Tex. Civ. A.) 37 SW 22. 


85. Et. Dodge First Nat. Bank v. 
Haire, 36 Iowa 443. 

36. MclIlwraith v. Green, 14 Q. B. 
D. 766. : 5 
geen Womsley v. Cummins, 1 Ark. 

38. Bynum v. Powe, 97 N. C. 374, 


2 SE 170; Felts v. Delaware, etc., R. 
Co. 170 Pa. 432, 33 A 97. 

Denney y. Reber, (Ind. A.) 114 
NE 424. 

40. Southern R. Co. v. McEntire, 
169 Ala. 42,'58 S 158; 

[a] The withdrawal of a count for 
malicious trespass to land is not a 
dismissal or discontinuance of plain- 
tiff’'s cause of action. Southern R. 
Co. v. McEntire, 169 Ala. 42,53 S 158. 

Dismissal as to part of cause of ac- 
tion generally see supra § 36. 

41. McLachlan v. Pease, 171 Till. 
527, 49 NE 714 [aff 66 Ill. A. 634]; 
San Antonio, ete, R. Co. v. Mohl, 


one or more codefendants generally 
see supra §§ 37-49. 

42. Ralli v. Pearsall, 69 App. Div. 
254, 74 NYS 620. 

43. Penn v. McGhee, 6 Ga. A. 631, 
65 SE 686. 
rene Lynch v. Chicago, 152 Ill. A. 
Dismissal or discontinuance as to 
a codefendant in actions ex delicto 
generally see supra § 387. 
4 Tis Ex p. Johnson, 194 Ala. 565, 69 

aie of order generally see infra 


46. At what stage of cause allow- 
able generally see supra §§ 17-30. 

47. State Bank v. Gray, 12 Ark. 
760; Whitcomb v. Stringer, (Ind. A.) 
63 NE 5823 Hill v. Patterson, (Tex. 
Civ. A.) 191 SW 621. 

48. Shelton v. Southern R. Co., 
Carolina Div., 80 S. C. 74, 61 SE 220; 
Gamble v. Jenkins, 46 S. C. L. 692. 

49. Ala.—Farmers’ Oil, ete., Cony. 
Melton, 159 Ala. 469, 49 S 225. 

Ark, aA R. Watkins Medical Co. v. 
Horne, 203 SW 24; Parker vy. Frier- 
son, 124/Ark. 238, 187 SW 162; Lyons 
v. Green, 68 Ark 205, 56 SW 1075. 

Ga.—Mountain v. Rowland, 30 Ga. 


929. 
isaac teeth John vy. Hardwick, 17 Ind. 


Md.—Price v. Taylor, 21 Md. 356. 

R. I1—De Wolf v. A. & W. Sprague 
Mfe'Coe} 12°R. “I. 183! 

[a] A change of the date on the 
summons by the clerk at plaintiff's 
direction before service, if not a dis- 
continuance of the first action, is tan- 
tamount to a dismissal in vacation. 
Farmers’ Oil, etc., Co. v. Melton, 159 
Ala, 469, 49 S 225. 

50. Lyons v. Green, 68 Ark. 205, 
56 SW 1075; Mountain v. Rowland, 30 
Ga. 929. 

Pa of order generally see infra 


51. Parker v. Frierson, 124 Ark. 
238, 187 SW 162. 


om 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 52] 3. Notice of Application and Discontinu- 
ance. Where the right to dismiss is absolute ** or 
where there is nothing to show that the discontinu- 
ance would be inequitable,®? notice of the application 
need not be given;°* but in other cases due notice 
should be served on the adverse party,®°> where the 
latter has appeared.®* A notice of discontinuance 
may be given in behalf of plaintiff by the officer 
who served the writ;>* but it has been held that it 
need not be personally served on defendant.5® 

Formal requisites. It has been held that notice 
need not be in writing except for the purpose of 
saving costs,°® unless writing is required by statute 
or rule of practice.®° But, on the other hand, it has 
been held that a petition to dismiss, like other 
pleadings, must be signed by plaintiff or his attor- 
ney of record,®! and filed in court.6? An error in a 
notice of the discontinuance of a suit ‘‘discontinu- 
ing the same with costs to the plaintiff’’ instead of 
to defendant is immaterial where the statute gives 
costs to defendant in all cases of discontinuance, 
since such error could not mislead.%* 

Notice to court. Under some statutes the elec- 
tion to take a nonsuit must be brought to the atten- 
tion of the court before definite announcement of 
his decision; filing notice of such election with the 
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clerk is not sufficient.®4 

[§ 53] 4. The Order—a. Form and Requisites. 
Where leave and an order of court are necessary to 
a voluntary dismissal, discontinuance, or nonsuit,®® 
such order may be an informal one,®* and pro- 
vided it is not repugnant or contradictory,®’ it ordi- 
narily will be sufficient where it shows an intention, 
without any hearing upon the merits of the case, to 
grant plaintiff’s motion and give him leave to dis- 
continue, dismiss, or take a nonsuit;°* but a promise 
on the part of the court to dismiss an action does 
not constitute a dismissal thereof.°® On a discon- 
tinuance by agreement of the parties no formal 
order is necessary.7° Where an order of discontinu- 
ance is entered in term time, it is presumed to have 
been made by the court, and the signature of the 
judge or commissioner thereto is not essential. 

[§ 54] b. Entry. Except as between the par- 
ties,”? an order of retraxit, dismissal, or discontinu- 
ance should be entered of record in order to be 
operative,’® and under some statutes it is proper for 
the clerk, as custodian of the records, to enter up 
an order of dismissal at plaintiff’s request.74 It 
has been held, however, that the mere filing of the 
written dismissal acts automatically to dismiss the 
action,’> unless it is filed under a mistake as to 


52. See supra § 25. 

53. Valentine v. Valentine, 134 
App. Div. 664, 119 NYS 426; White 
xe White, 84 Misc. 114, 146 NYS 
368. 

54. Cal.—McDonald v. Timber Co., 
2 Cal. A‘ 165,183 °P 172. 

Ill.—Pearson y. Chicago, 162 Ill. 
383, 44 NE 739; Stanton v. Kinsey, 
Apeiees 301, 37 NE 871 [aff 44 Ill. A. 

Ky.—Northwestern Mut. L. Ins. 
Co. v. Barbour, 95 Ky. 7, 28 SW 584, 
15 KyL 394. 

N. Y.—Bohnhoff v. Fisher, 147 App. 
Div. 672, 132 NYS 603; Angier v. 
Hager, 45 App. Div. 32, 60 NYS 811; 
White v. White, 84 Mise. 114, 146 
NYS 368. 

Wash.—Dane v. Daniel, 28 Wash. 
155, 68 P 446, 

[a] Plaintiff may dismiss as to 
one of several defendants, who has 
been properly summoned without giv- 
ing notice thereof. Lejkowski_ v. 
Godlewski, 195 Ill. A. 383. 

55. Thornton v. Webb, 13 Minn. 
498; Bedell v. Powell, 13 Barb. (N. Y.) 
183: Jones v. Gilman, 14 Wis. 450; 
Robertson y. Eastman, 7 Terr. L. 210 
(notice of discontinuance filed but 
not served is a nullity). 

56. Gamble v. Jenkins, 46 8. C. L. 
692 (where defendant has not ap- 
peared, he has no right to notice). 

57. Jewett v. Locke, 6 Gray 
(Mass.) 233. 

58. Schmidt v. Giffen, 23 B. C. 459, 
34 WestLR 1229. 

59. Ballou v. Ballou, 26 Vt. 673; 
Hill v. Dunlap, 15 Vt. 645; Moon vy. 
Dickinson, 63 L. T. Rep. Nii 871. 
But see Wright v. Doolittle, 5 Vt. 
390 (which leans to the view that 
notice in writing is always neces- 
sary). 

[a] A written notice by plaintiff's 
solicitors, ‘“‘We are instructed to pro- 
eeed no further with the action,” is 
a sufficient notice of discontinuance 
within Order XXIII, Supreme Ct. 
Sole rule 1. The Pommerania, 4 
PHD. 4 

[b] Insufficient notice.—In an ac- 
tion for an injunction and damages 
the defense denied liability, but a 
sum was paid into court in respect of 
the claim for damages. Plaintiff ac- 
cepted the sum in satisfaction of his 
claim for damages and informed de- 
fendants in writing that he should 
discontinue the action, take the mon- 
ey out of court, and tax his costs. 
It was held that plaintiff's letter was 
not a\notice of discontinuance so as 

\ 


to entitle defendants to their costs 
under Order XXVI, Supreme Ct. 
Rules, rule 1. Moon v. Dickinson, 63 
LAT, RepieN. S! 371. 

60. - Schmidt v. Giffen, 23 B.C. 459, 
34 WestLR 1229. 

61. De Armond v. Fine, 111 Miss. 
737, 72'S 145. 

62. De Armond v. Fine, 111 Miss. 
737, 72S 145. 

“pe Slocomb v. Thatcher, 20 Mich. 


64. Towell v. Towell, (Tex. Civ.. 
A.) 164 SW 23. 

65. See supra § 7. 

66. Haldeman v. U. S., 91 _U. S. 
584, 23 L. ed. 433; State Vv. MeQuil- 
lin, 246 Mo. 674, 152 SW 341, AnnCas 
1914B526. 
tak Thompson v. Griffis, 19 Tex. 


[a] Recitals held repugnant.— 
The recital in a judgment that “now 
come the parties by their attorneys, 
and plaintiff dismisses his suit as to” 
one of the defendants, “and the oth- 
er defendants being called came not, 
but made default” is repugnant and 
contradictory, and the judgment is 
erroneous, and if the service is de- 


fective it will be reversed. Thomp- 
son v. Griffis, 19 Tex. 115. 
68. State v. McQuillin, 246 Mo. 


674, 152 SW 341, AnnCas1914B 526; 
Alderman v. Roesel, 52 S. C. 162, 29 
SE 385; Dunham v. Carson, 37 S. C. 
269, 15 SE 980. 

{a] Orders held sufficient.—(1) 
An order that “upon motion of plain- 
tiff, and by consent of defendants 
... the following memorandum be 
entered of record, to-wit, ‘On motion 
of plaintiff, by attorney, this cause 
is to be dismissed at plaintiff’s 
costs.’” State v. McQuillin, 246 Mo. 
674, 152 SW 341, AnnCas1914B 526. 
(2) An order “that plaintiff has leave 
to withdraw his complaint, and that 
this action is discontinued.” Alder- 
man v. Roesel,.52 S. C. 162, 29 SE 
385. (3) An order granted on motion 
of plaintiff's counsel for discontinu- 
ance, stating that “this cause does 
stand dismissed,” when immediately 
followed by direction to the clerk to 
enter “such discontinuance.” Dun- 
Ap v. Carson, 37 S. C. 269,15 SE 

69. State v. Stark County, Dist. 
Ct., 26 N. D. 32, 148 NW 143. 

70. Valentine v. Stevens, 109 App. 
Diy. 284, 96 NYS 299. 
hashed Hackett v. Bonnell, 16 Wis. 
72. Wormer v. Canovan, 7 Lans. 


(N. Y.) 36; Dordal v. Light, etc., Co., 
6 Porto Rico Fed. 181. 

[a] A plaintiff obtaining a dis- 
missal cannot question it, although 
the: clerk fails to enter it. Dordal v. 
San Juan Light, etc., Co., 6 Porto 
Rico Fed. 181. 

{b] Regularity of order.—A party 
eannot question the regularity of an 
order of discontinuance entered upon 
his personal stipulation expressly au- 
thorizing it. McBratney v. Rome, 
aah R. Co., 87 N. Y. 467 [aff 17 Hun 

73. Ala.—Ex p. Johnson, 194 Ala, 
565, 69 S 603. 

Ga. —Higgs v. Higgs, 144 Ga. 20, 85 
SE 1041; Oconee River Mills v. Con- 
dae ‘Ins. Co., 20 Ga. A. 230, 92 SE 


Mich.—Steele v. Kent Cir. Judge, 
109 A 647, 67 NW 963 

N. Y.—Wormer vy. Canovyan, 7 Lans, 
36; Levy v. Metropolitan L. Ins. Co., 
159 NYS 902; Swart v. Borse, 17 How 


Pr..69; 
Mimey, 159' P 


Okl. —Davis v. 
1112. 

[a] Sufficiency of entry.—(1) Un- 
der a statute permitting plaintiff to 
dismiss in vacation, the entry of 
dismissal on the original petition by 
plaintiff’s attorney and the same en- 
try on the docket, both made in ya- 
eation, amount to a dismissal. Oco- 
nee River Mills v. Continental Ins. 
Co., 20 Ga, A. 230, 92 SE. 967... (2) 
A judgment of retraxit, which is as 
complete a bar as a judgment on 
verdict, can be entered only by 
plaintiff in person; but a recital in 
the judgment entry that “the par- 
ties came by attorney, and the plain- 
tiff enters a retraxit” sufficiently 
shows that the retraxit was entered 
by plaintiff in person. Thomason v. 
Odum, 31 Ala. 108, 68 AmD 159. 

[b] An order of discontinuance as 
to a person not served in an action 
against several defendants severally 
liable is valid and operates as a dis- 
continuance as to such defendant, 
where it is entered upon the common- 
rule book, although inadvertently 
not signed by the attorney at the 
time of the entry. Steele vy. Kent 
on Jadge, 109 Mich. 647, 67 NW 

74. J. B. Watkins Medical Co. v. 
Horne, (Ark.) 203 SW 24; Hotaling v. 
Schermerhorn, 28 Misc. 311, 59 NYS 
484 [aff 48 App. Div. 638 mem, 63 
NYS 1110 mem]. 
aah: Davis v. Mimey, (Okl.) 159 P 
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its effect;’® that a request by plaintiff to the clerk 
to dismiss the action is ipso facto a dismissal which 
ousts the court of its jurisdiction, without an en- 
try of judgment of dismissal;‘7 and that the clerk 
cannot defeat a dismissal by neglecting or refusing 
to enter a formal judgment of dismissal,’* as the 
omission to enter the dismissal may be supplied 
by a nune pro tune order at a subsequent term.”® 
It has also been held that an order granting leave 
to discontinue upon condition that plaintiff pay the 
taxable costs is one on which no judgment can be 


entered.®° 


[§ 55] 5. Payment or Tender of Costs. Under! 
some statutes plaintiff may dismiss his cause of ac- 
tion, as a matter of right, on the payment of costs, 
provided it does not interfere with the fixed rights- 
of defendant ;§1 and although there is authority to 
the contrary,®? in most jurisdictions where plaintiff 
is liable for costs upon discontinuance, an attempt_ 


Th Mullen v. Noah, (Okl.) 166 P 


{a] Thus where a motion to dis- 
miss signed by plaintiff is filed by 
defendant, and upon a hearing the 
trial court finds that plaintiff did not 
thoroughly understand the effect of 
the motion and that he wanted to 
discontinue the suit, and such find- 
ing is reasonably supported by the 
evidence, the filing of the motion does 
not operate as a dismissal of the 
as Mullen v. Noah, (Okl.) 166 P 
742. 

77. Hopkins v. San Francisco Su- 
per. Ct., 136 Cal. 552, 69 P 299; Hunt- 
ington Park Impr. Co. v. Los Angeles 
County Super. Ct., 17 Cal. A. 692, 121 
P 701; Blandy v. Raguet, 14 Minn. 
491; Curfman vy. Fidelity, ete., Co., 
167 Mo. A. 507, 152 SW 126; Davies v. 
Mimey, (Okl.) 159 P 1112. Compare 
Derrington v. Poplar Bluff, (Mo. A.) 
186 SW 561 (holding that an order 
after change of venue granting plain- 
tiff leave to take a nonsuit and per- 
mission to file an amended petition 
is equivalent to a continuance, and 
does not deprive the court in which 
the case is pending of jurisdiction, 
since, under Rev. St. (1909) § 1980, 
plaintiff may take a nonsuit without 
permission and that part of the or- 
der was of no effect). 

[a] In Califcrnia (1) under an 
earlier statute it was held that in 
addition to an entry of the order of 
dismissal entry of a judgment of dis- 
missal was also necessary. Wolters 
v. Rossi, 126 Cal. 644, 59 P 143; Tru- 
ett v. Onderdonk, 120 Cal. 581, 53 P 
26 [rev ae bane 5 Cal. Unrep. Cas. 
785, 50 P 394]; Brady B Times-Mir- 
ror Co., 106 Gal. 56, 39 P 209; Barnes 
v. Barnes, 95 Cal. 171, 30 P 298, 16 
LRA 660; Rochat v. Gee, 91 Cal. 355, 
27 P 670; Acock v. Halsey, 90 Cal. 
215, 27 P 193; Page v. Page, 77 Cal. 
83, 19 P 183; Page v. Alameda Coun- 
ty Super. Ct., 76 Cal., 872,.18 P 385. 
(2) But where an entry of dismissal 
was made in the register pursuant to 
a stipulation, the law would presume 
that a formal judgment had been en- 
urge: McLeran v. McNamara, 55 Cal. 


78. Boyd v. Steele, 6 Ida. 629, 59 
P 21; Luse v Luse, 144 Iowa 396, 122 
NW 970. 

[a] Dismissal of counterclaim.— 
Where upon receipt of a letter by the 
elerk from a defendant in divorce 
asking him to withdraw defendant’s 
counterclaim and motion for tempo- 
rary alimony, the failure of the clerk 
to enter the dismissal of record would 
not defeat the effect of such dismis- 
sal. Luse v. Luse, 144 Iowa 396, 122 
NW 970. 

79. Cal.—Stoutenborough v. Bd. 
of Education, 104 Cal. 664, 38 P 449. 

Ga.—Marshall v. Livingston, 77 Ga. 
Hen Mountain vy. Rowland, 30 Ga. 


DISMISSAL AND NONSUIT 


the cause.’* 


[§ 56] 


Iowa.—Bardes v. Hutchinson, 113 
Iowa 610, 85 NW 797. pois 

Kan.—Aydelotte v. Brittain, 29 
Kan. 98. 

Wash.—Furman The 
Marche, 71 Wash. 238, 1287P 210. 

[a] Time of entry on judge’s cal- 
endar immaterial—wWhere plaintiff 
dismisses as soon as the case is called 
for trial, the fact that the dismissal 
is not entered on the judge’s calen- 
dar until after evidence is heard in 
defendant’s behalf does not give the 
court jurisdiction to render a decree 
against plaintiff on an answer that 
does not state a  counterelaim. 
Bardes v. Hutchinson, 113 Iowa 610, 
85 NW 797. 

[b] The entry of a nunc pro tunc 
order is not an abuse of discretion, 
where an order of voluntary dis- 
missal was entered, on, the minutes 
of the court, but was not formally 
entered in the journal at the time. 
Furman v. The Bon Marche, 71 Wash. 
238, 128 P 210. 

80. Hyde v. Anderson, 112 App. 
Div. 76, 98 NYS 62; Levy v. Metro- 
politan L. Ins. Co., 95 Misc. 556, 159 
NYS 902; Bien v. National Surety 
Co., 95 Mise. 194, 159 NYS 194; An- 
derson v. Norton, 158 NYS 152. 

81. Thomson-Houston Electric Co. 
v. Holland, 160 Fed. 768; J. R. Wat- 
kins Medical Co. v. Horne, (Ark.) 203 
SW 24 (in vacation); Martin v. Cot- 
ton Oil Co., 194 Mo. A. 106, 184 SW 
127; State v. Pitchford, (Okl.) 171 P 
Ga Davis v. Mimey, (Okl.) 159 P 
1112. 

Right to dismissal, discontinuance, 
rat nonsuit generally see supra §§ 
5-— 

82. Hopkins v. San Francisco Su- 
per. Ct., 136 Cal. 552, 69 P 299. 

{a] Plaintiff is not bound to ten- 
der costs before taking nonsuit; the 
provision as to costs is simply that 
by the nonsuit he becomes subject 
to costs. Hancock Ditch Co. v. Brad- 
ford, 13 Cal. 637. 

83. U. S.—Tower v. Stimpson, 175 
Fed. 130. 

Del,—Wilcox v. Ay teplneton City 
R. Co., 17 Del. 245, 40 A 191. 

Fla.—Buffington v. Quackenboss, 5 
Flas 196; 

Mont.—State v. Lindsay, 24 Mont. 
352, 61 P 883 

N. Y¥.—Cole v. McGarvey, 6 NYCiv 
Proce 305; Morrison v. Ide, 4 HowPr 
304, 3 CodeRep 27; James v. Delevan, 
7 Wend. 511; Van Zandt v. McKen- 
ster, 1 Wend, 13. 

Okl.—Cowokochee vy. Chapman, 171 
P 50; Davis v. Mimey, 159 P 1112. 

Pa.—Keener v. Cross, 65 Pa. 303; 
La Touche v. Rowland, 12 WklyNC 


84. 

Ont.—Ellis v. James, 1 Ont. Pr. 153; 
Wallace v. Munn, 10 OntWR_ 246; 
Peres v. Eaglesum, 4 U. C. Q. B. 

Que.—Bellay v. Guay, 4 Que. 91; 


Bon 


[§§ 54-56 


to discontinue without such payment is a nullity,§* 
and defendant may treat it as such and proceed with 
However, as against a defendant not 
served with process plaintiff may dismiss without 
payment of costs, unless such discontinuance would 
affect the rights of the parties.®® 

H. Imposition of Terms—1. In General. 
Except where the right of plaintiff to dismiss or 
discontinue is absolute,®* the court may impose such 
reasonable terms as the circumstances may require, 
as a condition precedent to granting plaintiff leave 
to discontinue, dismiss, or take a nonsuit.*? 
discretion to impose terms depends on the existence 
of rights which would be jeopardized by dismissal, 
not on the manner in which the court may become 
cognizant of them, and is not conditioned on some 
formal claim or assertion of them in the record;$* 
and unless the circumstances appear to justify it, 
the court cannot impose other than the usual terms 


This 


Lusignan vy. Sauvageau, 3 Que. Super. 
448; Molleur v. Dougall, 33 LCJur 
105; Greenshields v. Leblanc, 12 LC 
Jur 343. 

[a] Where a receiver has been ap- 
pointed, plaintiff cannot dismiss his 
action until payment of such re- 
ceiver’s compensation, since such ex- 
pense is a taxable cost on the losing 
party. State v. Lindsay, 24 Mont. 
352, 61 P 883. 

[b] The filing of the precipe 
without paying costs is not a dismis- 
sal of the action. State v. Pitchford, 
(Okl.) 171 P 148. 

84. Huntington v. Forkson, 7 Hill 
(N.» Ya)i 95: 

85. Seeeee v. Wolf, 89 App. Div. 
563, 85 NYS 6 

86. Guess ods Dunbar, 4 Cush. 

S.— Palmer v. Delaware, 


CAS 500. 

ete., R. Oo., 222 Fed. 461; Lawrence 
Ward's Island Realty Co. v. U. S., 
209 Fed. 201, 126 CCA 211. 

Miss. ——Mississippi CentsiR-= Co-Fiy; 
Beatty, 35 Miss. 668. 

Nebr.—Williams v. Miles, 63 Nebr. 
851, 89 NW 455; Horton v. State, 63 
Nebr. 34, 88 NW 146; Sheedy v. Mc- 
Murtry, 44 Nebr. 499, 63 NW 21. 

N. Y.—Matter of Waverly Water 
Wks. Co., 85 N. Y. 478 [rev 16 Hun 
57]; Salmon v. Godney, 75 N. Y¥. 479 
[aff 11 Hun 29]; Carleton v. Darcy, 75 
N. Y. 375 [app dism 43 N. Y. Super. 
373]; Susman vy. Dangler, 95 App. 
Div. 158, 88 NYS 527; Exstein v. Rob- 
ertson, 1 Silv. Sup. 169, 6 NYS 429, 
17 NYCivProc 23; American West 
Indies Trading Co. v. Porto Rican 
American Cigar Co., 63 Misc. 518, 117 
NYS 614; Williams v. Levy, 152 NYS 
454; Bryon v. Durrie, 6 AbbNCas 135; 
Young v. Bush, 36 HowPr 240; Mat- 
ter of Wells Ave. Sewer, 12 NYSt 
ih Winans v. Winans, 6 NYSt 

S. D.—Cooke v. MceQuaters, 19 S. D. 
361, 103 NW 385. 
fp Peoee v. Priestly, 4 Tex. 

Wis.—Spaulding y. Milwaukee, etc., 
R. Co., 12 Wis. 607. 

Ont.—Schlund v. Foster, 10 OntWR 
1095, 11 OntWR 175, 314 (stay of ac- 
tion in foreign court). 

[a] Perpetuation of testimony.— 
Where defendant has expended time 
and effort in gathering together tes- 
timony, he has thereby acquired a 
substantial right to the use of such 
testimony, and may properly insist 
that as a condition to the dismissal 
of the suit by complainant he shall 
be required to consent to an arrange- 
ment by which the testimony taken 
may be perpetuated and used in any 
future suit between the parties or 
their privies involving the same sub- 
ject matter. American Steel, ete., Co. 
v. Mayer, etc., Co., 123 Fed. 204. 

88. Horton v. State, 63 Nebr. 34, 
88 NW 146. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 56-57] 


of payment of costs;®® nor can it impose unenforce- 


able conditions.°° The court has 


dismissing a cause without prejudice to a new ac- 
tion to bar defendant’s right to plead the statute 
of limitations to such new action.*! 

One of the most 
usual conditions imposed in such eases is the pay- 
ment of costs,°” unless defendant by a stipulation, 
or otherwise, waives his right thereto;°? and in 
a proper case the court may also impose in addition 
to costs the payment of an extra allowance,®* but 
no such allowance should be made where the in- 


[§ 57] 2. Payment of Costs. 


89. Telephonine Co. v. Douthitt, 
115 App. Div. 362, 100 NYS 781. 

{a] Rule applied.— Where, after 
service of notice of appearance for 
defendant, plaintiff's attorney dis- 
covers that the company sued was 
not a corporation. but a copartner- 
ship, but defendant’s attorney refuses 
to stipulate for the copartners that 
the papers in action be amended by 
substituting the names of the co- 
partners for that of the named de- 
fendant, plaintiff's motion to discon- 
tinue without imposition of terms 
would be granted. Hirschlag v. Ben 
Porat Cigar Co., 170 NYS 715. 

[b] Stipulation not to sue again. 
—(1) Where nothing appears making 
it inequitable to discontinue, the 
court cannot require plaintiff to 
stipulate not to sue- again on the 
same cause of action, as a condition 
to permitting the order of discon- 
tinuance to stand. Valentine v. Val- 
entine, 134-App. Div. 664, 119 NYS 
426.. (2) Where plaintiff in a libel 
suit asks to be allowed to discon- 
tinue, the trial court cannot require 
him to stipulate not to sue again as 
the terms on which the request will 
be granted. Kilmer v. Evening Her- 
old Co., 70 App. Div. 291, 75 NYS 

43. 


{c] Assignment of claim.—The 
court will not compel a nonresident 
plaintiff to forego the assignment of 
his claim where defendant does not 
show a counterclaim. Telephonine 
Co. v. Douthitt, 115 App. Div. 362, 
100 NYS 781. 

90. Telephonine Co. v. Douthitt, 
115 App. Div. 362, 100 NYS 781. 

91. Linton v. Cooper, 75 Nebr. 167, 
106 NW 170. 

92. U. S.—Haldeman v. U. S., 91 
U. S. 584, 23 L. ed. 433; Lawrence 
Ward’s Island Realty Co. v. U. S., 209 
Fed. 201, 126 CCA 211; Howler v. 
Chicago, etc., R. Co., 166 Fed. 828 
(discontinuance fee). 

D. C.—Bradshaw v. Earnshaw, 11 
App. 495. 

Ida.—Chicago, ete., R. Co. v. True- 
man, 18 Ida. 687, 112 P 210. 
OR gee v. Settley, 31 Ill. 

Ind.—Eigenman y. Eastin, 17 Ind. 
A. 580, 45 NE 795. 

Mass.—Weston v. R. Com’rs., 205 
Mass. 94, 91 NE 303. 

Miss.—Mississippi Cent. R. Co. v. 
Beatty, 35 Miss. 668. 

Mont.—State v. Lindsay, 24 Mont. 
352, 61 P 883. 

Nebr.—Sheedy v. McMurtry, 44 
ibe 499, 63 NW 21 

Y.—National Exhibition Co. v. 
Canis 167 N. Y. 505, 60 NE 768 [aff 
54 App. Div. 175, 66 NYS _ 361]; 
Schlegel v. Mest Holy Trinity Roman 
Catholic Church, 124 App. Div. 502, 
108 NYS 955; Hyde v. Anderson, 112 
App. Div. 76, 98 NYS 62; Susman v. 
Dangler, 95 App. Div. 158, 88 NYS 
527; Rogers v. Marcus, 93 App. Div. 
552, 87 NYS 941; Angier v. Hager, 
45 App. Div. 32, 60 NYS 811; Na- 
tional Wall-Paper Co. v. Szerlip, 9 
App. Div. 206, 41 NYS 376 (on pay- 
ment of ten do.lars costs); Jaffray v. 
Goldstone, 62 Hun 52, 16 NYS 430; 
Droege v. Bittner, 93 Misc. 506, 157 
NYS 240; Connolly v. Empire United 
R. Co., 88 Mise. 118, 151 NYS 653; 
Reichert v. Walter, 80 Misc. 402, 141 
NYS 266; Petty v. Metropolitan St. 

‘ 


as 


\ 


DISMISSAL AND NONSUIT 


no power upon 


R. Co., 33 Misc. 738, 68 NYS 730 [app 
dism 34 Misc. 517, 69 NYS 1049]; 
Filer v. Korn, 3 Misc. 624, 23 NYS 
115; Ross v. Epstein, 118 NYS 1007; 
Corbett v. Claflin, 17 AbbPr 418; 
Young v. Bush, 36 HowPr 240; Hunt- 
ington v. Forkson, 7 Hill 195; Harden 

ardick, 2 Hill 384; Van Zandt v. 
McKenster, 1 Wend. 13; Saxton v. 
Stowell, 11 Paige 526. 

N. C.—Pritchard y. Mitchell, 139 
N. C. 54, 51 SE 783. 

Or. —Mitchell, etce., Co. v. Downing, 
23 Or. 448, 32 P 394. 

Porto Rico.—Fanfan v. Fajardo 
Sugar Growers Assoc., 7 Porto Rico 
Fed. 364; Grosch v. Central Vannina, 
7 Porto Rico Fed. 101 (dismissal on 
consent). 

S. C.—Mason v. Winsmith, 17 S. C. 
585 (after issue joined). 

Utah.—McCready v. Rio Grande 
Western R. Co., 30 Utah 1, 83 P 331, 
8 AnnCas 732, 

Vt.—Woods v. Darling, 71 Vt. 348, 
45 A 750. 

Wash.—Dane v. Daniel, 28 Wash. 
155, 68 P 446. 

Eng.—Harrison v. Leutner, 16 Ch. 
D. 559; Bolton v. Bolton, 3 Ch. D. 276; 
The St. Olaf, 2 P. D. 113; Previte v. 
Adelaide F. & M. Ins. Co., 2 Aspin. 
577; Pearson vy. Belsher, 3 Bro. Ch. 
87, 29 Reprint 423; Benge v. Swaine, 
15 C. B. 784, 80 ECL 784. 139 Reprint 
636 Curtismys iPlatt,..16: CABiuNaSss 
465, 111 ECL 465, 143 Reprint 1209; 
Boensgen v- Chanter, 6 Scott 300; 
percent v. Parkinson, 35 Wkly. Rep. 

Ont.—Schlund vy. Foster, 11 OntWR 
175 [app dism 11 OntWR 314]. 

N. W. Terr.—McLorg v. Johnston, 
7 Terr. L. 384. 

[a] Taxable costs.—(1) Only the 
taxable costs may be imposed. Mc- 
Cready v. Rio Grande Western R. 
Co., 30 Utah 1, 83 P 331, 8 AnnCas 
732. (2) All taxable costs of both 
parties not including attorney’s fees 
must be paid. Fanfan v. Fajardo 


Sugar Growers Assoc., 7 Porto Rico 
Fed. 352. 
[b] The costs should actually be 


paid before a dismissal is entered. 
Fanfan v. Fajardo Sugar Growers 
Assoc., 7 Porto Rico Fed. 352. 

{c] A plaintiff suing in forma 
pauperis is liable for costs. Fanfan 
v. Fajardo Sugar Growers Assoc., 7 
Porto Rico Fed. 364. 

[d] Costs of former action.—It is 
not an abuse of discretion to deny 
a motion to dismiss a second action 
unless the costs of a former one, 
which plaintiff voluntarily dismissed, 
are paid, where the motion shows 
that the former action was dismissed 
because the court announced that 
the evidence was insufficient, al- 
though it offers to allow further evi- 
dence to be introduced. Eigenman 
v. Eastin, 17 Ind. A. 580, 45 NE 795. 

{e] Charges of officers of court.— 
Under Hill Code § 246, a court may 
in its discretion grant a nonsuit 
without requiring payment of the 
costs, but the rule is that the proper 
charges of the officers of the court 
must be paid as a condition precedent 
to voluntary dismissal; and if such 
charges are not paid, it is the duty 
of the court to render judgment 
against plaintiff for their amount. 
Mitchell, ete., Co. v. Downing, 23 Or. 
448, 32 P 394. 
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terest of defendant has not been changed by the 
bringing of the action or the dismissal thereof,®® or 
where there is no sufficient basis for the computa- 
tion of such allowance.*® 
where it is within the discretion of the court to re- 
quire payment of costs, it may permit a discontinu- 
ance without payment of costs, if the allowance 
thereof would be inequitable.%” 
however, that the power to dismiss or discontinue 
without costs should be exercised with caution, and 
although costs are imposed, 
made will not be allowed;*® and if by plaintiff’s own 


Nevertheless even in cases 


It has been held, 


costs improvidently 


[f] Improper order.—A motion to 
discontinue is properly for leave 
to discontinue, and the proper order 
thereon is one allowing a discontin- 
uance on payment of costs, if im- 
posed; and hence a judgment that the 
action be discontinued, with costs, is 
improper. Anderson v. Norton, 158 
NYS 152. 

Payment or tender of costs by 
plaintiff see supra § 55. 

93. Fisher v. Quick; 9 N. J. Eq. 
312; Valentine v. Stevens, 109 App. 
Div. 284, 96 NYS 299. 

{a] An agreement in writing, or 
the consent of defendant in open 
court, is necessary before a complain- 
ant can have his bill dismissed with- 
out costs. Fisher v. Quick, 9 N. J. 
Bq. 312. 

94. Harlem Bridge, etc., R. Co. v. 
Westchester, 143 N. Y. 59, 37 NE 634 
frewi76 -' Hun 286, 84 O NYS’ °764 1 
Jermyn v. Searing, 139 App. Div. 116, 
123 NYS 832; Kilmer vy. Evening Her- 
ald \Co:,. 70) App. Div. 291,° 75 NYS 
243; Harlem Bridge, etc., Co. v. West- 
chester, 87 Hun 276, 33 NYS 808; 
American West Indies Trading Co, v. 
Porto Rican American Cigar Co., 63 
Misc. 518, 117 NYS 614; Himberg v. 
Rogers, 40 Misc. 190, 81 NYS 627; 
Stallman v. Kimberly, 11 NYS 518; 
Knapp v. Hammersley, 13 NYCivProe 
258; Robins v. Gould, 1 AbbNCas 
(N. Y.) 133; Bright v. Milwaukee, etc., 
R. Co., 1 AbbNCas (N. Y.) 14; Tubbs 
v. Hall,-12 AbbPrNS (N. Y.) 2387; 
New York, etc., R. Co. v. Thorne, 1 
HowPrNS (N. Y.) 190; Taylor v. 
Taylor, 70 Or. 510, 134 P 1183, 140 P 
vane Windham v. Bainton, 21 Q. B. D. 


[a] Payment of attorney’s fees.— 
(1) In ordinary actions payment of 
attorney’s fees is not a proper con- 
dition of dismissal where plaintiff is 
financially responsible. Witmark v. 
Perley, 43 Misc. 14, 86 NYS 756. (2) 
But in an action to annul a marriage 
payment of counsel fee may be re- 
quired. Stubbert v. Stubbert, 66 
Misc. 560, 123 NYS 1080; Taylor v. 
Taylor, 70 Or. 510, 134 P 1183, 140 P 


999. 

95. Schlegel v. Most Holy Trinity 
Roman Catholic Church, 124 App. 
Div. 502, 108 NYS 955. 

96. Weidenfield v. Byrne, 113 App. 
Div. 410, 99 NYS 271; Peet v. Kim- 
ball, 58 App. Div. 329, €8 NYS 1010. 

97. De Barante v. Deyermand, 41 
N. Y. 355; Johnston v. Garside, 70 
Hun 599, 24 NYS 243; Hirschlag v. 
Ben Porat Cigar Co., 170 NYS 715; 
Anderson v. Norton, 158 NYS. 152; 
Layman v. New York Bank Note Co., 
20 NYS 431; Broughton v. Lashmar, 
5 Myl. & C. 136, 46 EngCh 124, 41 Re- 
print 325. 

[a] When vacated without pay- 
ment of costs.—Where on a stipula- 
tion between plaintiff and defendant 
who is insolvent, after notice from 
defendant’s attorney forbidding dis- 
continuance without payment of his 
costs, an order vacating a discontin- 
uance without costs unless plaintiff 
pays the costs of defendant’s attor- 
ney is proper. Wormer v. Canovan, 
7 Lans. (N. Y.) 36. 

98. Hirschlag v. Ben Porat Cigar 
Co., 170 NYS 715; Layman v. New 
York Bank Note Co., 20 NYS 431. 

99. Hequembourg v. Bookstaver, 
54 Hun 88, 7 NYS 217. 
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act or error, the object of the suit is defeated, he 
should not be allowed to discontinue, without costs,* 
unless there are especially extenuating circumstances 
to account for such act or error.2, Cases where plain- 
tiff is allowed to discontinue, without payment of 
costs, are exceptional,’? such as for example where 
defendant has obtained a bankrupt’s:discharge after 
the commencement of the action;* or has fraudulent- 
ly concealed the fact of his infancy from plaintiff ;° 
or where in an action for a penalty the law imposing 
the penalty was repealed after the action was 
brought;* or where a person named as defendant 
by mistake and not served with process has intruded 
himself into a litigation, the result of which could 
in no manner affect his interest.’ 

[§ 58] 3. Election to Proceed with Suit. An 
order granted upon plaintiff’s motion discontinuing 
the cause on payment upon demand of defendant’s 
costs is conclusive on plaintiff and does not fail by 
his nonpayment of the costs,* and the action cannot 
be renewed without paying the costs embraced in 


the judgment;® but where the order is for leave to. 


discontinue upon terms, plaintiff may refuse to ac- 
cept the terms of the order and continue the ac- 
tion. An agreement by plaintiff with defendant 
to discharge a suit, made without consideration, may 
be revoked by plaintiff before the entry of an order 
of discontinuance and he may proceed with the 
suit.1t On the making of an order discontinuing an 
action on the payment of costs, defendant may elect 
to regard the discontinuance as the determination of 
the action, and enter judgment for costs after their 
adjustment ;!* but it has been held that if the costs 
are not paid or if the order allowing discontinuance 
has been conditioned on. the payment of costs, the 
only remedy of defendant is by motion in the court 
below to set aside the discontinuance on the re- 
fusal of plaintiff to comply with the terms of the 
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order or the rule of court.?® 

[$ 59] I. Operation and Effect 1*—1. In Gen- 
eral. As a general rule a discontinuance or dis- 
missal is a final decision of that action as against 
all claims made by it,’® and also takes out of the 
record so much of defendant’s answer as makes a 
defense to the claim stated,!® except in so far as it 
sets up a set-off or a counterclaim.1* A dismissal 
carries down with it previous proceedings and or- 
ders in the action,'® and there remains no cause 
pending in which a third person may be permitted 
to intervene,’® or in which defendant may there- 
after file an answer or plea;2° nor has defendant 
the right to have the case reinstated, where the an- 
swer merely attempts to vary or put a different con- 
struction on the subject matter of the complaint.?! 
A dismissal without prejudice filed by plaintiff is 
effectual as against a stipulation of dismissal with 
prejudice obtained from plaintiff prior to the dis- 
missal by him.?? 

As to coplaintiffs. Where one of several plain- 
tiffs dismisses as to his coplaintiffs who acquiesce 
therein, the latter are out of the cause for all pur- 
poses and cannot in future recover upon the cause 
of action on which they originally sued without 
bringing a new suit and serving process upon de- 
fendants.?* 

As to codefendants.** When a suit has been dis- 
continued or dismissed as to one or more of several 
defendants *> the latter thereupon cease to be parties 
to the record and are not concluded by any judg- 
ment rendered in the cause,?® and it has been held 
that rendition of judgment against a defendant as to 
whom suit has been discontinued and who has not 
appeared makes the judgment bad as to all defend- 
ants.27 Nevertheless appearance of a defendant on 
whom no notice was served and as to whom a dis- 
continuance was entered, cures the discontinuance 


1. Layman vy. New York Bank 
Note Co., 20 NYS 431. 

[a] In an action commenced 
against a wrong defendant, plain- 
tiff’s motion for leave to discontinue 
without costs will be denied where 
he shows no sufficient excuse for the 
mistake, and where defendant has 
been put to the expense of a trial. 
Layman v. New York Bank Note Co., 
20 NYS 431. 

2. Layman v. New York Bank 
Note Co., 20 NYS 481. 

8. Hirschlag v. Ben Porat Cigar 
Coy AAO Yo NYS. “7153 “Tiayraean Wsv- 
New York Bank Note Co., 20 NYS 


431. 

{a] Alternative to plaintiff.—Aft- 
er numerous appearances and a de- 
lay of about a year, on allowing de- 
fendant’s motion to be permitted to 
amend his answer pleading limita- 
tions on payment of costs, plaintiff 
should have been allowed the al- 
ternative of a discontinuance with- 
out costs. Sire v. Shubert, 155 App. 
Div. 927, 140 NYS 841. 
oc Hart v. Storey, 1 Johns. (N. Y.) 

5. Van Buren y. Fort, 4 Wend. 
GNeaYs)* 209: 
ei Cole v. Rose, 65 HowPr (N. Y.) 


7. Waterbury Leather Mfg. Co. v. 
Krause, 9 AbbPr (N. Y.) 175 note. 

8. Folsom v. Van Wagner, 14 Abb 
PrNS (N. Y.) 44. a 

9. Holmes v. Huguley, 136 Ga. 758, 
72 SE 38. 

10. New York Hospital Soc. v. 
Coe, 15 Hun (N. Y.) 440; Strauss v. 
Strauss, 31 Oh. Cir. Ct. 574. 

An Morrell vy. Cole, Clarke, (N. Y.) 

12. Sutphen v. Lash, 10 Hun 
(N. Y.) 120. 


13. Buffington v. Quackenboss, 5 
Fla, 196 


14. On demand for affirmative re- 
lief see supra §§ 32-34. 

15. U. S.—American Car, etc., Co. 
v. Kettlehake, 236 U. S. 311, 35 SCt 
355, 59 L. ed. 594 [aff 171 Mo. A. 528, 
153 SW 552]. 

Cal.—Leese v. Sherwood, 21 Cal. 
aon Dowling vy. Polack, 18 Cal. 

Be 
HER ee v. Baker, 7 Ky. Op. 

Mo.—State v. Goodrich, 159 Mo. A. 
422, 140 SW 629. 

Wis.—Puffer v. Welch, 141 Wis. 
304, 124 NW 406. : 

See also supra § 1; infra § 63. 

{@] Release of money in custodia 
legis.—Where defendant has paid 
money into court and the action is 
discontinued, the money may be as- 
signed to a third person who may ap- 
ply to get it out of court. Schmidt 
Yass ee 23 B. C. 459, 34 WestLR 

wae Rucker v. Baker, 7 Ky. Op. 


17. See supra § 33. 

18. Kiser v. Crawford, (Iowa) 166 
NW 577; Deen v. Milne, 113 N. Y. 
803, 20 NE 861 [aff 4 NYSt 129]; 
ety v. Willis, 100 N. Y. 231, 3 NE 


19. McCullock v. Gallagher, 1 Ky. 
Op. 164; Harris y. Cronk, 17 Nebr. 


20. Lanyon v. Chesney, 209 Mo. 
1, 106 SW 522; Taylor v. Hill, (Tex. 
Civ. A.) 183 SW 836. 

[a] Cross action.—A defendant’s 
eross action against a codefendant 
being dismissed, the case stands as 
though it had never been filed, as re- 
gards codefendant’s' right to plead 
in offset and cross action against 


him. Taylor v. Hill, (Tex. Civ. A.) 
183 SW 836. 

21. Lanyon v. Chesney, 209 Mo. 1, 
106 SW 522. 

22. Stuart v. Hicks, 52 Okl. 665, 
1538 P 143. 
oar Sowell v. Jones, (Tex.) 4 SW 

24. Dismissal or discontinuance as 
to one or more codefendants generally 
see supra §§ 37-49. 

25. See supra §§ 37-49. 

26. Ga.—Lyon v. Lougee, 3 Ga. A, 
737, 60 SE 370. 

Ill.—Berber v. Kerzinger, 23 Ill. 
346; Blumke v. Dailey, 67 Ill. A. 381. 

Mass.—Sweet v. Pecker, 223 Mass. 
286, 111 NE 908. 

Miss.—Harris v. Duckworth, 109 
Miss. 430, 69 S 219. 

Mo.—Scott v. American Zine, etce., 
Co., 187 Mo. A. 344, 173 SW 23. 

N. Y.>-Laks_ v. Keller, 172 App. 
Div. 205, 158 NYS 514; Eisberg v. 
popes 154 App. Div. 885, 138 NYS 


Tex.—Watts v. Overstreet, 78 Tex. 
571, 14 SW 704. 

Va.—Ivanhoe Furnace Corp. v. 
Crowder, 110 Va. 387, 66 SE 63. 

Wis.—Hathaway v. Fullerton, 11 
Wis. 287. 
808i. also Judgments [23 Cye 
{a] Dismissal after verdict. — 
Where after verdict against one de- 
fendant and for the others the ac- 
tion is dismissed as to such other, 
the case stands as though defendant 
against whom the verdict was ren- 
dered had been sued alone. Ivanhoe 
Furnace Corp. v. Crowder, 110 Va. 
387, 66 SE 63. 

27. Inglish v. Watkins, 4 Ark. 
rit See also Judgments [23 Cyc 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and judgment may then be rendered against all de- 
fendants.28 A defendant against whom the action 
was dismissed cannot move to transfer the cause,?? 
or have his cross petition against a codefendant 
determined.®° But a dismissal as to one defendant 
does not alter the complaint or change the char- 
acter of the action,?+ and is no bar to a recovery 
against the other defendants, who have been sum- 
moned.?2 Improper discontinuance as to one de- 
fendant will not avail another who waives the ob- 
jection by afterward appearing and defending the 
suit.2 After the entry of a discontinuance against 
one defendant, plaintiff may immediately sue out 
new process against such defendant.** 

[§ 60] 2. As Discharge of Cause of Action. The 
general rule is that a voluntary discontinuance, dis- 
missal, or nonsuit by a party plaintiff does not of 
itself satisfy and discharge the debt or cause of 
action, and hence does not preclude plaintiff from 
bringing a new suit for the same cause,*° except 
where the basis of the dismissal is an agreement be- 
tween the parties respecting the matters in contro- 
versy.°* It settles no right of property between 
plaintiff and defendant, nor is it an admission of 
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any right whatever in defendant.?7 4 

[§ 61] 3. On Collateral Proceedings. A dismis- 
sal of one action does not operate to dismiss a col- 
lateral action involving the same subject matter.?8 
But where a defendant is in custody on mesne proe- 
ess and plaintiff is nonsuited the sheriff may dis- 
charge defendant.*® 

[§ 62] 4. On Right to Defend against Counter- 
claim. A dismissal does not prevent plaintiff from 
making any legal defense to a counterclaim filed in 
the action.*° Defendant after dismissal by plaintiff 
occupies the same position with reference to his 
counterclaim as though he were prosecuting an in- 
dependent action, and plaintiff should be permitted 
to plead and prove any fact tending to show that he 
is not liable on defendant’s demand.*2 

[§ 63] 5. Upon Jurisdiction. The dismissal of 
an action ousts the court of its jurisdiction of the 
action dismissed, which can be resumed only when 
the order of dismissal is vaeated,*? or upon a mo- 
tion for a new trial,** or in an action for a new 
trial brought pursuant to statute.4° No further 
proceedings can be had or judgment rendered by 
the court,*® except such order or judgment as may 


28. Walker v. Chapman, 22 Ala. 
116. See also Inglish v. Watkins, 4 
Ark, 199 (holding that when a dis- 
continuance was entered against a 
party not served with process, and 
such party prosecutes a writ of error 
to the appellate court, he will be 
thereafter considered as having been 
duly served with process). 

29. Reed v. Calderwood, 22 Cal. 


30. Riddle v. Oldham, 1 Ky. Op. 


252. 

31. Miller v. Northern Bank, 34 
Miss 412. 

{a] Amendment of complaint.— 


After such dismissal it will be im- 
proper to allow plaintiff to amend 


his complaint by inserting a new 
count upon a separate demand 
against one of the defendants. 


Miller v. Northern Bank, 34 Miss. 
412 


32. Camm y. Santa Rosa Tp. Jus- 
tice’s Ct. (Cal.) 170 P 409; Adkins 
v. Kendrick, 131 Ky. 779, 115 SW 814; 
Hand'iv. Fritsch, 13. Ky. Op. 797; 
Matheson v. O’Kane, 211 Mass. 91, 97 
NE 638, 39 LRANS 475, AnnCasi913 
B 267; McInnes v. Nordquist, 23 Man. 
815. See also Judgments [23 Cyc 


if , 
fa] Dismissal as to individual de- 
fendants in an action against an as- 
sociation and its members does not 
deprive the court of jurisdiction of 
the action. Camm v. Santa Rosa Tp. 
Justice’s Ct., (Cal.) 176 P 409. 

[b] Discontinuance of an action 
as to a third party joined as de- 
fendant and whose property was at- 
tached on the ground that it was 
fraudulently conveyed to him by the 
principal defendant, does not oper- 
ate to discharge the attachment. 
Hand v. Fritsch, 13 Ky. Op. 797. 


33. Walker v. Cuthbert, 10 Ala. 
21'S 
34 Smith v. Blakeney, 8 Port. 


(Ala.) 128; Drake v. Rogers, 32_ Me. 
524. But compare Humphrey v. Port- 
land, 79 Or. 430, 154 P 897 (holding 
that where, in a tort action, py con- 
sent of counsel, the action is dis- 
missed as to one or more of defend- 
ants, it releases them from any and 
all liability on account of the wrong 
set forth in the complaint). 

{a] Notwithstanding agreement 
for valuable consideration.—Although 
a suit has been discontinued as to a 
codefendant on an agreement for a 
valuable consideration, he may be 
cited anew and proceeded against 
and another defendant cannot object 
to such a_ proceeding. Drake v 
Rogers. 32 Me. 524. 

35. U. S.—Haldeman v. U. S., 91 
Uv. S. yt 23 L. ed. 433; Bingham v. 


+ saree 3 F. Cas. No. 1,416, Crabbe 


‘Ala.—Farmers’ Oil, ete., Co. v. Mel- 
ton, 159 Ala. 469, 49 S 225. 


Ga.—Hackney v. Asbury, 124 Ga. 
678, 52 SE 886. 
Ill—Holmes v. Chicago, ete, R. 


Co., 94 Ill. 439; Durham vy. Stubbings, 
DLT Are 6; 
PP Sey a ett) v. Coffman, 37 Iowa 
Me.—Holman v. Lewis, 107 Me. 28, 
Lie 956; Drake v. Rogers, 32 Me. 
Mo.—Mason v. Kansas City Belt R. 
Co., 226 Mo. 212, 125 SW 1128, 26 
LRANS 914; Van Hoose v. South- 
western Mach. Co., 169 Mo. A. 54, 154 
SW 165; State v. Goodrich, 159 Mo, A. 
422, 140 SW 625; Zeller v. Ranson, 
140 Mo. A. 220, 123 SW 1016. 
Nebr.—Bancroft Drainage Dist. v. 
Chicago, etc., R. Co., 167 NW 731. 


Oh.—Piscopo v. New York, etce., 
R. Co., 19 Oh. Cir. Ct..N.’S. 298; 
Pa.—Lindsay v. Dutton, 217 Pa 


Has} 66 A 250; Berger v. Long, 1 Walk. 
143. 
Can.—Salvas v. Guevremont, 4 Rev 
Leg 233. 

Man.—McInnes v. Nordquist, 23 
Man. 815. 

Ont.—Waddle v. McGinty, 15 Grant 
Ch. (U. C.) 261; Scholfield v. Dicken- 
son, 10 Grant Ch. (U. C.) 226. 

[a] “The general principle, both 
at law and in equity, is that the 
plaintiff may abandon his suit with- 
out being barred, whenever it can 
be done without injuriously affecting 
rights of the defendant acquired by 
reason of the bringing of the suit.” 
Weston v. R. Com’rs., 205-Mass. 94, 
97, 91 NE 303. 

_36. Yangco yv. De Asis, 22 Philip- 
pine 201; Wohlford vy. Compton, 79 
Va. 335; Hoover vy. Mitchell, 25 Gratt, 
(66 Va.) 387 (prima facie final de- 
termination). 

387. Van Vliet v. Olin, 1 Nev. 495; 
Photos v. Coufos, 153 NYS 217. 

38. Taylor v. Pittman, 37 Ga. 566; 
oar? v. Davis, 162 Ky. 316, 172 SW 

[a] Bule applied.—Where a plain- 
tiff in trover while the case is still 
pending files a bill in equity touch- 
ing the same subject matter and 
prays that his trover action may be 
made part and parcel of the bill, and 
for an accounting settlement, the sub- 
sequent dismissal of the bill on plain- 
tiff’s motion does not dismiss the ac- 
tion in trover. Taylor v. Pittman, 37 
Ga. 566. 

39. Baker v. Deliesseline, 15 S, C. 
L. 372 


‘fal ; Reason for rule.—The object 
of his confinement, being merely that 


his body might answer plaintiff's 
suit, ended with such suit. Baker vy. 
Deliesseline, 15 S. C. L. 372. 

40. Conn.—Boothe v. Armstrong, 
80 Conn, 218, 67 A 484. 

Iowa.—Hoyt v. McLagan, 87 Iowa 
746, 55 NW 18; Crist v. Francis, 50 
Iowa 257. 

Kan.—Sale v. Bugher, 24 Kan. 432. 

Nebr.—Winters v. Means, 33 Nebr. 
635, 50 NW 955. 

Tex.—Blunt y. Houston Oil Co., 
(Civ. A.) 146 SW 248. 


41. See supra § 33. 

42. Winters v. Means, 33 Nebr. 
635, 50 NW 955. 

43. Cal.—Seré v. McGovern, 65 


Cal. 244, 3 P 859; Ryan v. Tomlinson, 
8ISCal 11; 

Ga.—Van Pelt -v. Hurt, 92 Ga; 656, 
18 SE 1016. 

Towa.—Kiser v. Crawford, 166 NW 
577; Davis v. Preston, 129 Iowa 670, 
106 NW 151; Tufts v. Bauserman, 46 
Iowa 241, 

Kan.—New Hampshire Banking Co. 
v. Ball, 59 Kan. 55, 51 P 899. 

Ky.—Aikman v. South, 97 SW 4, 
29 KyL 1201. " 
piles fe ea eT v. Buck, 32 Me. 
Mass.—Marsh v, Hammond, 11 Al- 


oe 483; Earle v. Hall, 22 Pick. 
Mich.—Johnson _ vy. Shepard, 35 
Mich. 115. 


Minn.—Abel v. Allemannia Bank, 
79 Minn. 419, 82 NW 680. 

[a] Matter disposed of until re- 
instated on notice.—A dismissal by 
the court of a _ petition for reor- 
ganization of a bank under Gen. L. 
(1897) c¢ 89, without prejudice, dis- 
poses of the matter until it is rein- 
stated upon notice to parties inter- 
ested therein; and a _ subsequent 
judgment rendered on such petition 
is without merit unless based upon 
the express consent of the parties in- 
terested. Abel v. Allemannia Bank, 
79 Minn. 419, 82 NW 680. 

Necessity for entry of order see 
supra § 54. 

44,. Aikman v. South, 97 SW 4, 
29 KyL 1201. 

45. Aikman v. South, 97 SW 4, 
29 KyL 1201. 

46. Ala.—Beecher v. Henderson, 4 
Ala. A. 543, 58 S 805. 

Ind.—Miller vy. Mans, 28 Ind. 194; 
Breese v. Allen, 12 Ind. 426. 

Iowa.—Davis v. Preston, 129 Iowa 
670, 106 NW 151; Brooks v. Cutler, 18 
Iowa 433. 

Ph eA ded v. Atkison, 1 Litt. 

Minn.—Abel v. Allemanni Bank, 
79 Minn. 419, 82 NW 680. 

Miss. — Lewenthall v. Mississippi 
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be necessary to close the litigation properly.*’ 

[§ 64] 6. As Waiver of Objections to Court’s 
Rulings. A plaintiff by voluntarily dismissing his 
suit waives any errors which the court may have 
committed.*§ 

[§ 65] 7. Collateral Attack. The validity of an 
entry of discontinuance cannot be inquired into in 
a collateral proceeding.*® 

[§ 66] 8. Effect of Two Nonsuits or Dismissals. 
Under some statutes, until the action is barred, 
plaintiff may at his option dismiss his suit and re- 
commence as often as he chooses, subject only to 
liability for the costs in case of renewal.°° Under 
other statutes two nonsuits are equivalent to a ver- 
dict against the party suffering them.®! But a dis- 
missal and a nonsuit are not equivalent to two 
nonsuits under such statutes,®>* nor does the statute 
apply to nonsuits set aside before the end of the 
term.5? It has also been held that two prior dis- 
missals in different courts without defendant’s con- 
sent do not bar another action upon the same cause 
of action.>4 

[§ 67] J. Setting Aside and Reinstating Cause 
—1l. Power to Set Aside and Reinstate. A motion 
to set aside a nonsuit or to reinstate an action after 
dismissal is ordinarily addressed to the discretion 
of the court,>> and its decision thereon will not be 
disturbed on appeal unless its discretion has been 


Mills, 55 Miss. 101. 52. 
Mo.—Mason v. Kansas City Belt R.| P. (Ala.) 319. 
Co., 226 Mo. 212, 125 SW 1128, 26 53. 
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plainly abused;°* and it has been held that the de- 
cision thereon cannot be assigned for error.®7 Ac- 
cording to some authorities, however, the court has 
no power to strike out a voluntary nonsuit, against 
plaintiff’s consent,®* although the error of a rein- 
statement in such a case is waived where plaintiff 
afterward files an amended petition,°® or otherwise 
apvears and contests the case on its merits.®° It 
has also been held that the court has no power to 
reinstate an action regularly dismissed without no- 
tee to the adverse party,*! or where he objects there- 
to;°* and that if the action has been dismissed by 
agreement of the parties the court has no power to 
reinstate it without the consent of all parties in- 
terested,®* unless it resulted from fraud or ecollu- 
sion.°* A nonsuit cannot be set aside by agreement 
at the bar without the knowledge and agency of 
the court,® and hence a communication by defend- 
ant to the clerk recalling a letter dismissing a pre- 
vious counterclaim is of no effect.®® 

Estoppel or waiver. Submitting to a nonsuit, in 
deference to the opinion of the judge at the trial, 
does not estop plaintiff from moving to set aside 
such nonsuit,°? notwithstanding the opinion was in- 
correct.° But it has been held that where plain- 
tiff refuses to submit his case to the jury after the 


Bullock v. 
Kennedy v. Geddes, 


testimony is closed and insists upon being nonsuited 
in consequence of a ruling of the judge, he will not 


Perry, 2 Stew.. & 57. Rankin v. Curtenius, 12 Il. 


334; Gentry County v. Black, 32 Mo. 
8 Port. 


LRANS 914. 

Mont.—Miller v. Northern Pac. R. 
Co., 30 Mont. 289, 76 P 691. 

S. D.—Connor y. Knott, 10 S. D. 
384, 73 NW _ 264. 

Tex.—Kelly v. Kelly, 23 Tex. 437. 

{a] After overruling a motion to 
set aside plaintiff’s nonsuit the case 
is out of court and no judgment on 
the merits can thereafter be entered. 
Mason v. Kansas City Belt R. Co., 
276 Mo, 212, 125 SW 1128, 26 LRANS 

4. 

[b] Entry of second judgment of 
dismissal.—After a judgment of dis- 
missal of an action, the court has not 
jurisdiction, without a motion to 
vacate or modify the same, to enter 
a second judgment of dismissal, im- 
posing conditions on the right to 
commence a new action. Connor v. 
Knott, 10 S. D. 384, 73 NW 264. 

{c] Prior citation—After a vol- 
untary nonsuit taken by interveners, 
the court cannot dispose of their 
rights upon a plea thereafter filed, 
asking for affirmative relief against 
them, except upon prior citation to 
them. Blunt v. Houston Oil Co., 
(Tex. Civ. A.) 146 SW 248. 

47. Puffer v. Welch, 141 Wis. 304, 
124 NW 406; Dr. Shoop Family Medi- 
cine Co. v. Schowalter, 120 Wis. 663, 
98 NW 940. 

[a] Bither side may have the liti- 
gation closed by proper judgment. 
Puffer v. Welch, 141 Wis. 304, 124 
NW 406. 

48. Newman v. Dick, 23 Ill. 338; 
Rankin v. Curtenius, 12 Ill. 334; 
Lombard v. Cheever, 8 Ill. 469; Peo. 


v. Browne, 8 Ill. 87; Whiting v. Wal-|} 


ker, 2 B. Mon. (Ky.) 262; Taylor v. 
Rose, 24 U. C. Q. B. 446. 

49. Moore-Mansfield Constr. Co. v. 
Marion, etce., Tract. Co.. 52 Ind. A. 
548, 101 NE 15, 17 [cit Cyc]; North- 
ampton County v. Gwisinger, 1 Le- 
highValLR (Pa.) 113. 

50. Poplarville Sawmill Co. v. 
Driver, 17 Ga, A. 674, 88 SE 36. 

51. Russell v. Rolfe, 50 Ala. 56; 
Blackburn v. Minter, 22 Ala. 613; 
King v. McLoskey, 4 Ala. 91; Ken- 
nedy v. Geddes, 8 Port. (Ala.) 263, 
33 AmD 289; Bullock v. Perry, 2 
Stew. & P. (Ala.) 319. 


(Ala.) 268, 383 AmD 289. 

54. Brennan y. Keating, 128 Minn. 
49, 150 NW 3897 (one in state court 
and one in foreign court); Walker v. 
St. Paul City R. Co., 52 Minn. 127, 
53 NW 1068 (one in state court and 
one in federal court). 

55. Ill.—Rankin v. Curtenius, 12 
Tll, 334; Weisguth v. Supreme Tribe 
of Ben Hur, 194 Ill. A. 17 [aff 272 Ill. 
541, 112 NE 350]. 

Iowa.—Hoover v. Hedrick, 178 Iowa 
1235, 155 NW 851; Rhutasel v. Rule, 
97 Iowa 20, 65 NW 1013. 

Md.—Andrews v. Central Nat. 
Bank, 77 Md. 21, 25 A 915. 

Minn.—Macknick v. Switchmen’s 
Union of North America, 131 Minn. 
246, 154 NW 1099. 

N. Y—vValentine v. Valentine, 134 
App. Div. 664, 119 NYS 426; Ramsay 
v. Erie R. Co., 9 AbbPrNS 242. 

1 Oey aco meknebge vy. Chapman, 171 

Pa.—Com. v. Magee, 224 Pa. 166, 
73 A 346; Consolidated Nat. Bank v. 
McManus, 217 Pa. 190, 66 A_ 250; 
Lamb v. Greenhouse, 59 Pa. Super. 
329; Chase v. Chase, 16 Pa. Dist. 
448; Link v. Anselm, 37 Pa. Co. 597; 
Heilman v. McKinstry, 24 Pa. Co. 
185; King v. Clendamel, 2 Miles 168; 
Lacroix v. Macquart, 1 Miles 42; 
Brockway v. Atna L. Ins. Co., 4 
Kulp 207; Northampton County v. 
Geisinger, 1 LehighValLR 113. 

Tenn.—Continental Ins. Co. v. 
Smith, 3 Tenn. Civ. A. 161. 

Wash.—Albin v. Seattle, 98 Wash. 
275, 167 P 922; Anderson v. Shields, 
51 Wash. 463, 99 P 24. 

Ont.—Wood v. Bowden, 23 U. C. 
Q. B. 465. 

56. Valentine v. Valentine, 134 
App. Div. 664, 119 NYS 426; Cowa- 
kochee v. Chapman, (Okl.) 171 P 
50; Anderson vy. Shields, 41 Wash. 
463, 99 P 24. 4 

[a] Discreticn held abused.—lIt is 
error to vacate an order granting a 
discontinuance, where rothing ap- 
pears making it inequitable to dis- 
continue, and the affidavit supporting 
the motion to vacate states no 
ground for vacating. Valentine v. 
Valentine, 134 App. Div. 664, 119 
NYS 426. 


page Taylor v. Rose, 24 U. C. Q. B. 


[a] The appellate court will not 
relieve a plaintiff who takes a volun- 
tary nonsuit in a case tried by a 
jury involving both legal and equit- 
able issues where the equitable 
branch of the case was not submitted 
to the court. Kirby v. Brown, 45 Mo. 
234, 100 AmD 376, 

58.. Jackson v. Merritt, 21 D. C. 
276; Weisguth v. Ben Hur Supreme 
Tribe, 272 Ill. 541, 112 NE 350 [aff 
194 Ill. A. 17]; Collins y. Nichols, 2 
Mart. (La.) 127. 

59. Werner v. Kasten, (Tex. Civ. 
A.) 26 SW 822. 

60. Weisguth v. Ben Hur Supreme 
Tribe, 272 Ill. 541, 112 NE 350 [aff 
19457). AL U7, 

61. O'Dell v. Cowles, 76 Conn. 293, 
56 A 519. 

[a] In Louisiana after a case has 
been discontinued it cannot be given 
new life by a reinstating order, but 
the party dismissing is relegated to 
another suit, by petition and citation 
under Code Pract. art 492. David 
Pe v. Berthelot, 118 La. 380, 42 S 

62. Petty v. Piedmont Fertilizer 
Co., 146 Ga. 149, 90 SE 966; Simpson 
v. Brock, 114 Ga. 294, 40 SE 266; 
Yatesville Banking Co. v. Atlanta 
Fourth Nat. Bank, 17 Ga. A. 420, 87 
SE 606. 

63. Howe v. Anderson, (Ky.) 14 
SW 216. 

64. Thompson vy. Bay Cir. Judge, 
138 Mich. 81, 101 NW 61; National 
Power, etc., Co. v. Rossman, 122 Minn. 
355, 142 NW 818, AnnCas1914D 830; 
Harjo v. Black, (Okl.) 153 P 1137. 
See also infra § 69. 

{a] The court has power and it 
is its duty to entertain and deter- 
mine a motion to set aside a dismis- 
sal entered by stipulation alleged to 
have been procured by fraud. Har- 
jo v. Black, (Okl.) 153 P 1137. 

65. McPherson y. Hynds, 1 Overt. 
(Tenn.) 197. 

66. use v. Luse, 144 Iowa 396, 
122 NW 970. 

67. Sweet v. Lee, 3 M. & G. 452, 
42 ECL 240, 133 Reprint 1220. 

68. Alexander v. Barker, 2 Cromp. 
& J. 133, 149 Reprint 56. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 67-69] 


afterward be permitted to make a ease on which to 
found a motion for setting the nonsuit aside.®° 

[§ 68] 2. Time. Since, as a general rule, a dis- 
missal or nonsuit operates to oust the court of its 
jurisdiction of the case,’° it is the usual rule that 
a nonsuit or dismissal should be set aside and the 
case reinstated, if at all, at the same term at which 
if any exists, may 
be lost by laches and lapse of time;** and unless 
otherwise provided by statute‘® the general rule 
is that there can be no reinstatement at a subse- 
quent term,’* where no misrepresentations were 


it was granted.1 The right, 


made or deception practiced.”® 
{§ 69] 3. Grounds. 


by its being granted.*° 


where the necessity for plaintiff’s 
duced by an error of the court, a 


69. Forbes v. Luyster, 2 N. Y. 
Super. 403. 


70. See supra § 63. 

71. U. S.—Nicholls v. Hazel, 18 
F. Cas. No. 10,230, 2 Cranch C, C..95; 
Riggs v. Chester, 20 F. Cas. No. 
11,823, 2 Cranch C. C. 637. 

Ly come capa v. Osborne, 20 Ala. 
een oa v. Dewey, 17 Cal. 

4. 

Conn.—O’Dell v. Cowles, 76 Conn. 
293, 56 A 519 (semble). 

Ill.—Strook v. Jamieson, 139 Ill. 
A. 339. 

Iowa.—Taylor v. Lusk, 9 Iowa 


444, 
Ky.—Wilson v. De Loach, 123 Ky. 
393, 96 CW 514, 29 KyL 823; Parker 


v. Anderson, 5 T. B. Mon. 445; Cole- 
man v. Harrison Cir. Ct., Hard. 171. 
49 Miss. 


Miss.—Hunt v. Griffin, 
2 


Mo.—Cairo Brewing Co. v. Hogg, 
141 Mo. A. 391, 125 SW 831. 
perce: CRORES v. Yates, 4 Heisk. 

Wash.—Allbin y. Seattle, 98 Wash. 
275, 167 P 922. 

fa] Mere order or announcement. 
—While a discontinuance puts an end 
to the cause, yet where a mere or- 
der or announcement has been made 
to that end, such order or announce- 
ment may be changed or corrected 
during the term of the court at which 
it was originally made. Porter v. 
Watkins, 196 Ala. 333, 71.S 687. 

{b] Before entry of judgment.— 
The court may permit a motion for a 
voluntary nonsuit to be withdrawn 
and reinstate the case before the 
entry of a judgment on the motion. 
Allbin v. Seattle, 98 Wash. 275, 167 


P 922. 
Ala.—Griffin v. Osborne, 20 

Ala. 594. 

Cal.—Higgins v. Mahoney, 50 Cal. 
444 

Ga.—Oconee River Mills v. Conti- 
nental Ins. Co., 20 Ga. A. 230, 92 SE 
967 (after next term). 
gate ones v. Astor, 1 Mo. 

7. 

N. Y.—Indiana v. Worman, 15 Abb 
Pr 264. 

fa] Discontinued after lapse of 
two years.—When a cause is with- 
drawn from the docket, and leave 
given at the same time to reinstate 
it, but the cause is not reinstated, 
and no steps are taken in regard to it 
until after the lapse of two years, the 
cause is discontinued, and cannot 
then be reinstated. Griffin v. Os- 
bourne, 20 Ala, 594. 

[b] Enforcement of _ stipulation 
precluding dismissal—-Where plain- 
tiff moves to dismiss an action, it is 
the duty cf the counsel for defend- 
ant, if he relies on a stipulation of 
plaintiff as precluding a motion to 
dismiss, to bring forward the stipu- 
lation, or ask for delay to produce it, 
he cannot remain silent and after- 


Qo 


Before this relief will be 
granted there must be a proper showing that would 
indicate that the ends of justice would be promoted 
A nonsuit or dismissal may 
properly be set aside and a reinstatement allowed 
&et was superin- 
clerical error for 


DISMISSAL AND N ONSUI T 


fendant, 82 


[18C.3.] 1178 


which plaintiff was not responsible,’® surprise at the 
rejection of his evidenee,’® withdrawal of an impor- 
tant witness immediately before trial,’° the neces- 
sary absence of plaintiff’s attorney at the time of 
suffering nonsuit,$' an agreement not kept by de- 
or a mistake of fact,S* even though the 
mistake was not mutual,®* or where it 
or caused by fraud *° or undue influence of the ad- 
verse party,®® or where it was taken in ignorance 
of plaintiff ’s obligations to other parties interested, 
whose rights are ‘prejudiced, ae 
set aside that the action was dismissed by plaintiff’s 


yas pr ‘ocured 


It is also ground to 


attorney without his consent;8% that the action 


edge or 


ward attack the judgment of dismis- 
sal. Higgins v. Mahoney, 50 Cal. 


444, 

73. See statutory provisions; and 
Hutton v. Curry, 25 Oh. Cir. Ct. N. S. 
22; Rollow v. Frost, 54 Okl, 578, 154 
P 542; Glascock v. Brandon, 35 W. Va. 
84, 12 SE 1102 (holding that under 
the statute reinstatement may be 
within three terms after the order of 
dismissal is made, but if not moved 
for within that time it is too late). 

{a] After term a judgment of dis- 
missal cannot be set aside without 
COPE ae with the statute. Rollow 

Frost, 54 Okl, 578, 154 P 542 (Rev. 
a pfioiol § 5268). 


74. S.—Nicholls v. Hazel, 18 F. 
Cas. No. 10,230, & Cranch C. C. 95; 
Riggs ae Chester, 20 m Cas. No. 
11,823, 455 ich = Cc. 

Ky. STM beget --& 
Mon. 445. 

Miss.—Hunt v. Griffin, 49 Miss. 
742. : 

141 Mo. A. 391, 125 SW 831. Com- 


pare Martin v. Richmond Cotton Oil 
Co., 194 Mo. A. 106, 184 SW 127 (hold- 
ing that the dismissal of a case in 
vacation, with or without payment of 
costs, or even in term, is in the 
breast of the court until the end of 
the concurrent or succeeding term, 
and may be confirmed or set aside 
or opened up for cause, to permit 
proper proceeding thereon, although, 
if made at plaintiff’s instance, it op- 
erates as an estoppel against him). 
PY gael v. Yates, 4 Heisk. 

See cases supra note 71. 

a Strook v. Jamieson, 139 Ill. A. 


7. Root v. Frear, 11 Pa. Co. 342; 
Sanchez vy. Atchison, ae R. Co., 
(Tex. Civ. A.) 90 SW 689 
Pe Se Ala.—Shields v. Byrd, 15 Ala. 
BR Man aaa ant teed wi. Graves, 25 Ga. 

Pa.—Empire Mfg. Co. v. Hench, 15 
Pa. Dist. 659 (requiring proof of in- 
gpeperetion contrary to former prac- 
tice). 

Tex.—Peck v. Moody, i Tex. 84; 
Austin v. Townes, 10 Tex. 24. 

N. S.—Wright v. Morning Herald 
Co., 14 N. S. 398, 2 CanLTOccNotes 
106; Domville v. Davies, 13 N. S. 159; 
Green v. Hare, 3 N. §! Dec, 33 (re- 
fusal to postpone trial to allow evi- 
dence of material witness who was 
absent to be taken); Windsor Mar. 
Ins. Co. v. Ladd, 2.N. S. Dec. 493. 

fa] Necessity that fact appear in 
judgment entry.—Where a party is 
compelled by the judgment of the 
court to submit to a nonsuit, to en- 
able him to revive the judgment it is 
not necessary that it appear in the 
judgment entry that the nonsuit was 
taken because of the judgment, on a 
matter of law arising in the cause, 
since it is sufficient if the matter 


was dismissed by a trustee without the knowl- 
consent 
interested or his attorney; 
dismissed because of the absence of plaintiff and 
his attorney, where plaintiff was unable to attend 
or notify his attorney; or that the agreement pur- 
suant to which dismissal was made was entered into 


of the person _ beneficially 


89 that the action was 


appears in the bill of exceptions. 
Shields v. Byrd, 15 Ala. 818. 

78. Peck v. McKellar, 33 Tex. ok 
79. Jackson v. Waldron, 5 Fed 
245; Way v. Miller, 80 Mo. A. 382 
Easterling v. Blythe, 7 Tex. 210, 56 
AmD 45; Huston v. Berry, 3 Tex. 235; 
Lyons vy. Texas, etc, R. Co. (Tex. 

Civ. A.) 86 SW 1007. 
80. Sheppard v. Salter, 1 N. G 
King, 1 Overt. 


$1. 
81. Williams v. 
(Tenn.) 185. 

82. Cotton v. Lyter, 81 Tex. 10, 16 
SW_553. 

83. Porter v. Watkins, 196 Ala. 
333, 71 S 687; Palace Hardware Co. 
v. Smith, 184 Cal. 881, 66 P 474; 
Johnson y. Cheney, 17 Tex. 336; Wal- 
ker v. Boaz. 2 Rob. (41 Va.) 485. 


[a] A misapprehension as to the 
legal effect of an instruction is 
ground to set aside a nonsuit. Wal- 


ker v. Boaz, 2 Rob. (41 Va.) 485. 
84. Palace Harcware Co. v. Smith, 
134 Cal. 381, 66 P 474 


85. U. S.—Doss v. ‘Tyack, 64 How. 
297, 14 L. ed. 428. 

Mich. — Thompson y. Bay Cir. 
Judge, 188 Mich. 81, 101 NW 61. 

Minn.—National Power, etc., Co. 
Rossman, 122 Minn, 355, 142 NW $18, 
AnnCasi914D_ 830. 

Nebr.—Abbott v. Abbott, 18 Nebr. 


503, 26 NW 861 (reliance on fraudu- 
lent promises of defendant), 
N. Y¥.—Smith v. Green, 14 Hun 629. 


Okl.—Mullen v. Noah, 166 P 742; 
Harjo v. Black, 153 P 1187. 
Tex.—Bangs v. Sullivan, 83 Tex. 


Civ. A. 30, 73 SW 74. 

{a] Collusion of parties.—Where 
the reorganization committee of an 
insolvent corporation which has 
brought a suit to enforce a contract 
of the corporation takes a nonsuit, 
through collusion with defendant, the 
court may in its discretion at the in- 
stance of an intervening stockholder 
set aside the nonsuit on this ground. 
Bangs v. Sullivan, 33 Tex. Civ. A. 30, 
73 SW 74. 

86. Smith v. Snowden, 96 Ky. 32, 
27 SW 855, 16 KyL 3853. 

87. Sheehan v. Osborne, 6 Cal. 
Unrep, Cas. 979, 69 P 842; Schoniger 
v. Logan, (S. D.) 166 NW 226 (preju- 
dice to intervener), 

88. Schaefer v. Schoenborn, 94 
Minn. 490, 108 NW 501; Steinkamp 
v. Gaebel, 1 Nebr. (Unoff.) 480, 95 
NW 684, 

fa] Acting without authority —A 
suit will be reinstated when dis- 
missed by an attorney who errone- 
ously assumed that authority had 
been conferred upon him to dismiss 
it. Schaefer v. Schoenborn, 94 Minn. 
490, 1083 NW 501. 

89. Edwards v. Perryman, 18 Ga. 
374; National Power, etc., Co. v, Ross- 
man, 122 Minn. 855, 142 NW 818, Ann 
Cas1914D 830 (bad faith). 

90. Walker v. Stewart, 19 N. S. 
182, 7 CanLTOccNotes 247. 
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by plaintiff’s attorney improvidently or without due 
consideration.*! So, also, the court may always 
set aside a voluntary nonsuit or discontinuance made 
without formal leave of court where the same will 
give plaintiff an advantage or tend to oppress a 
defendant.°” 

Insufficient grounds. An attorney’s mistake of 
judgment as to the law % or his ignorance of facts 
which he ought to have known is not a sufficient 
ground for ‘vacating a judgment of dismissal en- 
tered on his motion. So amotion to take off a non- 
suit for the purpose of qualifying a witness who 
was incompetent at the trial,®® or because plaintiff 
has a good cause of action which he can substan- 
tiate to the satisfaction of the court by sufficient 
additional testimony,°* is not based upon sufficient 
grounds and may properly be refused. Nor will a 
cause be reinstated where it was dismissed on ac- 
count of plaintiff’s inexcusable negligence.%” 

[§ 70] 4. Application and Notice. Ordinarily 
application to set-aside an order of nonsuit or dis- 
missal and to reinstate the cause is by motion®® or 
petition,®?® supported by affidavit, although it has 
been held that no affidavit is necessary where the 


91. Macknick v. Switchmen’s] 322, 30 NW 357. 
Union of North America, 131 Minn. [a] 
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dismissal was entered by plaintiff’s attorney under 
a mistake of fact.? In some jurisdictions, however, 
it would seem that a rule to show cause, supported 
by a proper affidavit, is proper,’ but in others an 
action cannot be revived by a rule to show cause.* 
| Notice. In whatever manner the application is 
made it should be upon due notice to the opposite 
party.® 

[§ 71] 5. Proceedings on Application. Where 
an order of plaintiff dismissing his suit is presented 
by the opposite party, and is objected to as having 
been fraudulently obtained, or on other sufficient 
ground, the court may properly direct an issue to 
be made and tried with or without a jury.® The court 
may in a proper case make the allowance of an appli- 
cation to set aside a nonsuit or discontinuance con- 
ditional upon the payment of costs;’ and it may 
amend a conditional order of reinstatement and 
make it absolute at a subsequent term.® 

[$ 72] 6. Effect of Reinstatement. Where a 
nonsuit is set aside plaintiff is restored to all his 
rights and the cause is reinstated for trial;°® but, 
although the cause is reinstated on the docket at the 
same term, witnesses who may have been summoned 


material whether an application to 


Reason for and discussion of| reinstate an action which has been 


246, 154 NW 1099 (overlooking fact 
that new action would be barred by 
a contract limitation); Benwood Iron- 
Works Co. v. Tappan, 56 Miss. 659; 
peer ae v. Zearfoss, 3 Kulp (Pa.) 


[a] Convincing proof required.— 
Where a discontinuance is entered 
by an attorney pursuant, although 
sometimes subsequent, to an agree- 
ment settling the .case, the court 
ought not to disturb it without the 
most convincing proof of a revoca- 
tion of the attorney’s power, or some 
evidence at least impeaching the fair- 
ness or validity of the settlement. 
aes v. Zearfoss, 3 Kulp (Pa.) 

92. Costello v. Costello, 112 Iowa 
578, 84 NW 687; Collier v. Swinney, 
13 Mo. 477; Black v. Baltimore, etce., 
R. Co., 18 Pa. Dist. 679; Lacroix v. 
Macquart, 1 Miles (Pa.) 42; McEvoy 
v. Cleveland, 38 JustLR (Pa.) 45; 
Murphy v. Murphy, 8 Phila. (Pa.) 
857; Brown v. Pfouts, 53 Tex, 221. 
See also Martinis v. Johnson, 21 N. J. 
L. 239 (where the correctness of this 
doctrine is clearly recognized). And 
see generally supra § 31. 

[a] Where the ends of justice will 
be promoted by cancelling the order 
of nonsuit the case should be rein- 
stated. Collier v. Swinney, 13 Mo. 
477. : 
[b] ‘Where facts were not dis- 
closed to court.—Where plaintiff’s at- 
torney secured the dismissal of a 
cause without disclosing to the court 
that the case had formerly been tried 
and submitted to another judge, it is 
not only proper but the duty of the 
eourt to set aside the dismissal and 
reinstate the cause. Costello v. Cos- 
tello, 112 Iowa 578, 84 NW 687. 

[ec] Waiver of objection.—A mo- 
tion to set aside a voluntary nonsuit 
filed by defendant’s attorney, who 
had filed before nonsuit a plea in re- 
convention, should not prevail when 
no sufficient reason is shown in the 
motion why they were not present 
and did not object when the nonsuit 
was applied for, and where the mo- 
tion fails to show, that there was 
merit in the plea ‘in reconvention. 
Brown v. Pfouts, 53 Tex. 221. 

93.:- Bacon vy. Mitchell, 14 N. D. 
454, 106 NW 129, 4 LRANS 244; 
Juneau County v. Hocker, 67 Wis. 
322, 30 NW 357. 

94. Bacon v. Mitchell, 14 N. D. 
454, 106 NW 129, 4 LRANS 244; 
Juneau County v. Hocker, 67 Wis. 


rule.—“Any other rule would work 
great hardship to a defendant. He 
could never know when he was out 
of court, and would have to be con- 
stantly prepared to meet and defend 
a case once brought against him, not- 
withstanding its discontinuance. . . 
Suppose a plaintiff should voluntarily 
discontinue his suit because at the 
time he should be of the opinion that 
he could not maintain it, and he aft- 
erwards had formed a different opin- 
ion, would such a reason be a good 
one for reinstating the action, and 
for the court to treat the defendant 
‘as being in court and out of court 
at the same time,’ and for the court 
‘to suffer its proceedings to be trifled 
with, even if parties were disposed 
to back and fill, and to vacillate in 
the conduct of the suit’... We 
think not.” Juneau County v. Hook- 
er, 67 Wis. 322, 325, 30 NW 357. 

95, (Talbot. v... Clark,, «8 \"Pick. 
(Mass.) 51. 

96. Sanchez v. Atchison, etc. R. 
Co., (Tex. Civ. A.) 90 SW 689. 

97. Schintz v.. Hume, (Tex. Civ. 
A.) 44 SW 680; Wickham v. Green, 
LUD Var 199; 203. 68 SE 259 [cit Cyc]. 

98. Uz $.— Craig v. Brown, 6 F. 
Case Not 35626, Pet COs 12393 

Ala—Porter v. Watkins, 196 Ala. 
$33, °01)S-687. 

Cal. Wolters v. Rossi, 126 Cal. 644, 
59 P 143 

Tl.—Shannahan v. Steveris, 139 Ill. 
428, 28 NE 804. 

Mo.—Robinson v. Bobb, 139 Mo, 346 
40 SW 938. 

Okl.—Rollow v. Frost, 54 Okl. 578, 
154 P £42. 

Tex.—Kelly v. Kelly, 23 Tex. 437. 

Wis.—Jones vy. Gilman, 14 Wis. 
450. 

[a] An application by defendants 
to be reinstated as parties is equiva- 
lent to a motion to set aside an or- 
der of discontinuance. Morse v. 
Stockman, 65 Wis. 36,.26 NW 176. 

[b] Motion may be made orally, 
and affidavits in support of it may 
be presented when the motion is con- 
sidered by the court, although at 
a subsequent term. Shannahan v. 
Stevens, 139 Ill. 428, 28 NE 804 [rev 
38 LIA: B7las 

99. Farmer’s Warehouse Co. v. 
Malone, 145 Ga. 288, 88 SE 988; 
Yatesville Banking Co. v. Atlanta 
Fourth Nat. Bank, 17 Ga. A. 420, 87 
on, 606; Johnson v. Cheney, 17 Tex. 


3fal Petition or motion.—It is im- 


dismissed is by petition or motion, 
provided the opposite party has no- 
sige: Johnson yv. Cheney, 17 Tex. 

{(b] Petition held insufiiclent.— 
Farmer’s Warehouse Co. v. Malone, 
145 Ga. 283, 88 SE 988. 

Ce] Petition held demurrable for 
misjoinder of parties. Farmer’s 
Warehouse Co. v, Malone, 145 Ga. 283, 
88 Pe 988. 

1. Shannahan v. Stevens, 139 Ill. 
428, 28 NE 804; Kelly v. Kelly, 23 
Tex. 437, 7! 

2. Palace Hardware Co. v. Smith, 
134 Cal. 381, 66 P 474 (under Code 
Civ. Proc. §' 473). 

3. Dearing v, 1° Overt. 
(Tenn.) 49. 

4. Gilbert v. Meriam, 2 La. Ann. 
160; Gilbert v. Nephler, 15 La. 59. 

5. Michel v. Blackman, 6 Rob. 
(La.) 465; Rollow v. Frost, 54 Oxl. 
578, 154 Pp 542; Johnson v. Cheney, 17 
Tex, 336; McAllen v. Crafts, (Tex. 
Civ VAS): 166 SW 3; Chehalis County 
y. Ellingson, 21 Wash. 638, 59 P 485. 

[a] Where there are several de- 

fendants and the motion or petition 
to reinstate is made as against all 
of them it is a fundamental error to 
entertain the motion before all the 
parties are notified. McAllen v. 
Crafts, (Tex: Civ. A:). 166 SW ‘3. 
_ [b] Statutory notice——In Wash- 
ington where plaintiff voluntarily dis- 
misses his cause and_ thereafter 
moves to reinstate it such motion is 
a proceeding under § 5157, 2 Ballin- 
ger Codes & St. Annot., providing 
that in proceedings for the modifica- 
tion or vacation of judgments parties 
shall be/brought into court on the 
same notice as to time, etc., as in or- 
dinary actions—that is, twenty days 
—and not under § 4953, which au- 
thorizes a court to grant relief from 
a judgment taken through mistake 
or excusable neglect, without spect- 
fying the length of notice to be 
served on the adverse party. Che- 
halis County v. Ellingson, 21 Wash. 
699; bo TE’ 485: 

6 Stanton v. Houston, 12 Heisk, 
(Tenn.) 265. 

7. Craig v. Brown, 6 F. Cas. No. 
3,326; Pet.’ C. C. 139; Doe Vv. Hunt, 1 
Ont. Pr. 128; Chagnon v. Jackson, 18 
RevLeg 373. 

8. Wilcoxon v. Howard, 26 Tex. 
Civ. A. 281, 62 SW 802, 63 SW 988. 

9. West v. McMullen, 112 Mo. 405, 
20 SW 628; Cotton v. Lyter, 81 Tex. 
10, 16 SW 553; Southern Pac. Co. v. 


Taylor, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 72-75] 


are not bound to attend unless summoned anew.?° 
An order vacating an order of dismissal, unappealed 
from, operates to annul the entry in the clerk’s 
register showing dismissal as well as the judgment 
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of dismissal.1t Where a suit is not barred by limit- 
ation when brought, it is not affected by a nonsuit 
and reinstatement. 12 


Ill, INVOLUNTARY TERMINATION OF SUIT. 


[§ 73] A. Power to Order Nonsuit or Dismiss. 
In some jurisdictions under no circumstances has 
the court any power to compel plaintiff to submit 
to a nonsuit against his consent,’ and where the 
judge advises a nonsuit plaintiff may still go to 
the jury if he insists on doing so.4* In other juris- 
dictions, however, the power to order a compulsory 
nonsuit is held to exist ® where a proper case for 
the exercise of this power is shown.1® 

[§ 74] B. Right to Dismissal or Nonsuit—l. As 
Affected by Defendant’s Demand for Affirmative 
Relief. A defendant who pleads a set-off or coun- 
terclaim cannot on failure of plaintiff to appear 
have judgment thereon, but the proper judgment is 
a nonsuit of plaintiff or a dismissal of the suit,1” 
although it has been held that in such an event, 
the case may be tried on defendant’s plea in re- 
convention after dismissing plaintiff’s case.‘8 De- 
fendant is not required, however, to ask for a dis- 
missal of the complaint until he has proved his 
cause of action on the counterclaim.1® It has also 


been held that the fact that defendant has inter- 
posed a counterclaim does not affect his right to 
move for a dismissal for plaintiff’s unreasonable 
neglect to proceed,?° or on the ground that plaintiff 
has failed to establish his cause of action;?! that 
if a defendant who has set up a counterclaim obtains 
a dismissal of the complaint, plaintiff, having ex- 


cepted thereto, may insist that such counterclaim ; 


shall be passed upon by the jury and that defend- 
ant after having made the issue shall not be allowed 
to withdraw it, so as to reserve the right of having 
a new action for the same cause;?? and that where 
some of several defendants file cross complaints 
asking relief against plaintiff and other defendants 
the court cannot, on nonsuiting plaintiff, dismiss the 
cross complaints.?* 

[§ 75] 2. As Affected by Admission of Part of 
Plaintiff’s Claim. Where defendant, either by his 
plea or answer or otherwise at the trial, admits 
plaintiff’s claim or a part of it, a nonsuit should 
not be granted.*4 


C.—Turnbull y Rivers, 14. S. C. 


raat 27 Tex. Civ. A. 503, 66 SW) Huston v. Berry, 38 Tex. 235; Guest 


10. Cochran vy. Brown, 1 Humphr. 
(Tenn.) 329. 
11. Wolters v. Rossi, 126 Cal. 644, 


59 P 143 [rev in bane 6 Cal. Unrep. |- 


Cas. 266, 57 P 73]; Hutton v. Curry, 
25 Oh. Cir. Ct. N. S. 22; Howe v. 
Parker, 18 Okl. 282, 90 P 15. 

12. Cotton v. Lyter, 81 Tex. 10, 16 
SW 5538. 

13. U. S.—Central Transp. Co. v. 
Pullman’s Palace-Car Co., 139 U. S. 
24, 11 SCt 478, 35 L. ed. 55; Oscanyan 
v. Winchester Repeating Arms Co., 
103 U. S. 261, 26 L. ed. 539; Mercan- 
tile Mut. Ins. Co. v. Folsom, 18 Wall. 
237, 21 L. ed. 827; Castle v. Bullard, 
23 How. 172, 16 L. ed. 424; Crane v. 
Morris, 6 Pet. 598, 8 L. ed. 514; De 
Wolf v. Rabaud, 1 Pet. 476, 7 L. ed. 
227; Elmore vy. Grymes, 1 Pet. 469, 7 
L. ed. 224; Denver v. Home Sav. Bank, 
200 Fed. 28, 118 CCA 256 [aff 236 U. S. 
101, 35 SCt 265, 59 L. ed. 485]; Foote 
v. Silsby, 9 F. Cas. No. 4,916, 1 
Blatchf. 445 [aff 14 How. 218, 14 L. 
ed. 394]. 

Ala.—Saunders v. Coffin, 16 Ala. 
421; Hunt v. Stewart, 7 Ala. 525. 

Ariz.—Santa Fe, ete, R. Co. v. 
Ford, 10 Ariz. 201, 85 P 1072; Bryan 
v. Pinney, 2 Ariz. 390, 21 P 332. 

Ark.—Hill v. Rucker, 14 Ark. 706; 
Carr v. Crain, 7 Ark. 241; Ringo v. 
Field, 6 Ark. 43; Martin v. Webb, 5 
Ark. 72, 39 AmD 363. 

+e C.—Rudolph v. Sensener, 39 App. 
38 

ryt —Rankin v. Curtenius, 12 Tl. 


ind. —Williams v. Port, 9 Ind. 551; 
Booe v. Davis, 5 Blackf. 415, 33 AmD 
457. 

Md.—Hall y. Schuchardt, 34 Md. 
15; Kettlewell v. Peters, 23 Md. 312. 

Mass.—Marshall_ v. Merritt, 97 
Mass, 516; Mitchell v. New England 
Mar. Ins. Co., 6 Pick. 117. 

Mich.—Cahill v. Kalamazoo Mut, 
Ins. Co., 2 Dougl. 124, 4 AmD 457. 

Miss.—Hudson v. Strickland, 49 
Miss, 591; Winston v. Miller, 20 Miss. 
550. 


Mo.—Harrison v. Illinois Bank, 9 
Mo. 161; Welles vy. Biddle, 9 Mo. 159: 
Perrin v. Wilson, 9 Mo. 148; Clark 
v. Mound City, 9 Mo. 146. 

N. C.—Dickey v. Johnson, 35 N. C. 
450. 

Tenn.—McGuire v. Hay, 6 Humphr. 
419; Scruggs v. Brackin, 4 Yerg. 
528. 

Tex, —Garrett v. Gaines, 6 Tex. 435; 


s 
- 


v. Guest, Dall. 394. 
Vt.—Smith v. Crane, 12 Vt. 487. 
Va.—Thweat v. Finch, 1 Wash. (1 
Va.) 217. 
gene C.—Patterson v. Victoria, 5 B. C. 
Newfoundl.—Mitchell v. Warren, 5 
Newfoundl. 275. Compare Crangle v. 
Clift, 4 Newfoundl. 322 (holding that 
the supreme court has the power to 
order a peremptory nonsuit). 
[a] In the federal courts a com- 


pulsory nonsuit is not allowed unless |! 


a statute of the state in which the 
court is held authorizes it. Denver 
v. Home Sav. Bank, 200 Fed. 28, 118 
CCA 256 [aff 286 U. S. 101, 35 SCt 
265, 59 L. ed. 485]. 

{b] Consent may be implied where 
no objection is made. Mitchell v. 
Warren, 5 Newfoundl. 275. 

14. Hudson v. Strickland, 49 Miss. 
591; Huston v. Berry, 3 Tex. 235. 

15. Cal.—Ensminger v. Mcintire, 
23 Cal. 593. 

Conn.—Naugatuck R. Co. v. Wat- 
erbury Button Co., 24 Conn. 468; 
Ustick v. Jones, 1 Root 439. 

Ga.—Turner v. Woodward, 136 Ga. 
275, 71 SE 418; Tison v. Yawn, 15 Ga. 
491, 60 AmD 708; Hansford v. Tifton 
Nat. Bank, 8 Ga. A, 294, 68 SE 1070. 
be H.—Bailey v. Kimball, 26 N. H. 

N. J.—New Jersey Cent. R. Co. v. 
Moore, 24 N. J. L. 824; Aldridge v. 
nd York Cent. R. Co.; 20 N. Jct 

N. Y.—Deyo v. New York Cent. R. 
Co., 84 N. Y. 9, 88 AmD 418; Collelli 
v. Turner, 154 App. Div. 218, 138 NYS 
900 [aff 215 N. Y. 675 mem, 109 NE 
83 mem]; McMartin v. Taylor, 2 Barb. 
356; Wells v. Bushe, 118 NYS 486; 
Healy v. Utly, 1 Cow. 345. 

Oh.—Ellis v. Ohio L. Ins., ete., Co., 
4 Oh. St. 628, 64 AmD 610; Powell v. 
Jones, 12 Oh. 85; Slipher v. Fisher, 
LL. Oni-299, 

Pa,—Raspa v. Mark, 57 Pa. Super. 
272; Bangor First Nat. Bank v. Amer- 
ican Bangor Slate Co., 16 Pa. Dist. 
860. See also American Mfg. Co. v. 
Smith Co., 33 Pa. Super 469; Bell- 
man v. Pittsburg R. Co., 31 Pa. Super. 
889 (in both of which cases the power 
of the court to compel a peremptory 
nonsuit where plaintiff's evidence 
fails to establish his case is clearly 
recognized). 

Porto Rico.—Rosado v. Ponce R., 
ores Co., 18 Porto Rico 593; Chavier 

. Giraldez, 15 Porto Rico 145. 


Ss. 

L. 131, 15 AmD 62 Compare Wook- 
folk v. Caan? Mfe. Co.; 22.S.°C. 
332 (holding that where an issue is 
ordered, out of chancery the judge 
presiding on the trial of the issue 
cannot grant a nonsuit; he must per- 
mit a trial and report back the re- 
sult). 

Wis.—Spensley v. Lancashire Ins. 
Co., 54 Wis. 433, 11 NW 894. 

Pr. Edw. Isl.—Larkin v. McNutt, 2 
Pr. Edw. Isl. 300. 

{aJ] In Louisiana the court can 
nonsuit plaintiff without his consent, 
only where the case has been regu- 
larly set for trial, and he fails to 
appear on the day fixed personally 
or by attorney. Code Pr. arts 468, 
536; Walson y. Vicksburg Commer- 
cial, etc., Bank, 12 Rob. 99. 

16. Wells v. Bushe, 118 NYS 486. 

[a] The court has inherent power, 
in the absence of statute, to dismiss 
or perpetually stay a suit, the only 
effect of continuing which would be 
to subject defendants to the annoy- 
ance, danger, and expense of protect- 
ing themselves from groundless, vex- 
atious, and harassing litigation. 
Wells v. Bushe, 118 NYS 486. 
brates of court see infra § 
" a ageiad generally see infra §§ 84— 


iz. Nordmanser v. Hitchcock, 40 
Mo, 178; Cusson v. Whalon, 5 HowPr 
(N. Y.) 302, CodeRepNS 27. 

[a] Where a plaintiff unreason- 
ably omits to notice a cause for trial 
at the next circuit after issue joined 
and after the time to amend the last 
pleading put in expires, defendant on 
his motion to dismiss the complaint 
may, unless he asks additional relief, 
take a dismissal of the complaint and 
enter judgment for his costs. Cusson 
v. Whalon, 5 HowPr (N. Y.) 302, 
CodeRepNS 27. 

18. jpekeeD. v. Brooks, 1 Tex. A. 
Civ. Cas. § 67 

19. tigen v. Kloster, 114 N. Y. 
638, 21 NE 1050. 

20. Larkin v. Shasta County 
Super. Ct., 171 Cal. 719, 154 P 847, 
AnnCas1917D 670; Fleischman vy. 
Mengis, 113 NYS 515. 

21. Slocum y. Minneapolis Millers’ 
Assoc., 33 Minn. 438, 23 NW 862. 

22. Miller v. Freeborn, QTE 
Super. 608. 

23. Taylor v. Bartholomew, 6 Ida. 
500, 56 P 325. 

24. Adams 7 Tucker, 6 Colo. A. 
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[§ 76] 3. Estoppel or Waiver of Right. The 
right to dismissal is one which may be waived or 
which under some circumstances defendant may be 
estopped from claiming by reason of conduct incon- 
sistent with an antention to exercise such right,?° 
what constitutes an estoppel or waiver depending 
on the practice of the place of trial.2® Thus he 
has been deemed to have waived his right to insist 
on a dismissal or discontinuance by a continuance 
of the cause at his instance 27 or with his consent ;78 
by his failure to seek a remedy in the proper time ;”° 
by failure of one defendant, after discontinuance 
as to the other, to object to the introduction of 
evidence on final argument by both parties;*° by 
electing to stand on a demurrer to the complaint 
for want of material allegations after demurrer over- 
ruled ;*1 by a waiver of service of process entered 
on the back of a declaration, with an agreement to 
appear ;** by failure to object to an order allowing 
plaintiff leave to amend and plead over, on sus- 
taining a plea in abatement;** or by pleading or 
proceeding with the trial,** unless the right to move 
for dismissal is reserved by the answer,®® or the 
motion raises a question of jurisdiction °° or of the 


[18 C. J.] 
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sufficiency of the complaint or bill to state a cause 
of action.*? 

Acts not constituting waiver. It has been held 
that defendant does not waive his motion for non- 
suit by introducing evidence before the motion is 
disposed of °8 or even after it is denied,®® or by 
a mere default in disobeying an order to produce.*° 
The right to dismiss because the declaration was 
not filed in time is not waived by filing a plea in 
abatement.4t Where a complaint is subject to be 
dismissed on defendant’s motion because plaintiff 
has not brought it to trial before the trial of other 
causes, which issues were subsequently joined, de- 
fendant by service of notice of trial does not waive 
his right to the dismissal.4? 

[§ 77] C. Who May Move for Dismissal or 
Nonsuit.*® A motion to dismiss should ordinarily 
be made by one who is a party to the suit,** and 
who has entered his appearance or filed a plea,*® 
although a defendant on whom process has not been 
served may have a discontinuance ordered for a 
defect in the process as to him;*® and it has been 
held that a motion to dismiss may be made by a 
defendant who appears to demand a copy of the 


393, 40 P 783; Darlington v. Hamilton 
Bank, 112 NYS 1097. 

25. Cal.—Anglo-Californian Bank 
v. Griswold, 153 Cal. 692, 96 P 353. 

Colo.—Hoy v. Leonard, 13 Colo. 
A. 449, 59 P 229. 

Ga.—Josetrh Dry Goods Co. v. Tay- 
lor, 135 Ga. 714, 70 SE 254; Bird v. 
Harville, 33 Ga. 469; Cooper v. Jones, 
24 Ga. 473 


Ill.—Pratt vy. Grimes, 35 Ill, 164; 
Fish v. Regez, 46 Ill. A. 428. 
ep EES v. Wilson, 3 Ky. Op. 


672. 

La.—Wood v. French Novelty Co., 
7 La. A. (Orleans) 513. 

Me.—Bray v. Libby, 71 Me. 276. 

N. Y.—Place v. Hayward, 117 N. Y. 
487, 23 NE 25; Ransom vy. Wetmore, 
39 Barb. 104; Moskowitz v. Horn- 
berger, 20 Misc. 558, 46 NYS 462; Mc- 
Lain v. British, etc., Mar. Ins. Co., 16 
Misc. 336, 388 NYS 77; Cielfield v. 
Browning, 9 Misc. 98, 29 NYS 710; 
Stowe v. White, 84 NYS 156; Fuller 
v. Sweet, 9 HowPr 74; Colvin v. Bur- 
net, 2 Hill 620. 

N. C.—Buncombe County v. Scales, 
171 N. C. 523, 88 SE 868; Aiken v. 
Stevenson, 61 'N. C. 288. 

N. D.—Bessie v. Northern Pac. R. 
Co., 18 N. D. 507, 121 NW 618 (acts 
not constituting waiver). 

Tex.—Keesey v. Old, 82 Tex. 22, 17 
SW _ 928. 

W. Va.—Britton v. South Penn Oil 
Co., 73 W. Va. 792, 81 SE 525. 

Wis.—Ramash v. Scheuer, 85 Wis. 
269, 55 NW 700. 

26. Dryden v. Pelton - Armstrong 
Co., 53 Or. 418, 101 P 190. 

27. Gary v. State Bank, 11 Ala. 


Ree v. Dunn, 136 Ala. 528, 


34 
29. Ala.—Ex p. Barclay, 49 Ala. 
42; Empire Clothing Co. v. Roberts, 
ete., Shoe Co., (A.) 75 S 684. 
Iowa.—Redhead v. Iowa Nat. Bank, 
123 Towa 336, 98 NW 806. = 


Mich.—Sayre v. Detroit, 
Co., 165 NW 859. 
mag J.—Schenck v. Yard, (Ch.) 86 
Porto Rico.—Escudero vy. Bernard, 
6 Porto Rico Fed. 
Ss. Bee een y. Atlantic Coast 
Line R. Co., SPC 08251, 74S B 
{a} Defendant’s failure to demand 
judgment on demurrer sustained 
against plaintiff's original petition 
until after plaintiff had filed an 
amended petition precluded him from 
the right to a dismissal of the ac- 


tion. Redhead v. Iowa Nat. Bank, 
123 Iowa 336, 98 NW 806. 


etc., 


[b] After defendant has submit- 
ted his cause to a jury by giving evi- 
dence and suffering them to retire 
he cannot retract his submission and 
demand a compulsory. nonsuit. Mc- 
Ewen v. Mazyck, 37S. C. L. 210. 


30. Torrey v. Forbes, 94 Ala, 135, 
10 S 320. 

31. Howe v. Peo., 7 Colo. A. 535, 
44 P 512. 

32. Humphreys v. Humphreys, 
Morr. (lowa) 359. 

33. Burdett v. Chandler, 22 Tex. 


14; Sargent v. Union Fuel Co., 37 
Utah 392, 108 P 928. 

34. U. S.—Bogk v. Gassert, 149 
U. S. 17, 138 SCt 728, 37 L. ed. 631. 

Ala.—The Farmer v. McCraw, 31 
Ala. 659; Freeman v. McBroom, 11 
Ala. 943. 

Ark.—Jester v. Hopper, 13 Ark, 43; 
Hanly v. Real Est. Bank, 4 Ark. 598; 
Gay v. Hanger, 3 Ark. 436. 

Colo.—Wilson vy. Welch, 8 Colo. A 
210, 46 P 106. 

Ill.—Phillips v. Hood, 85 Ill. 450; 
Matthias v. Cook, 31 Ill. 83; Munster 
v. Doyle, 50 Ill. A. 672. 

Ind.—Rittenour v. McCausland, 5 
Blackf. 540. 

Iowa.—Rea v. Flathers, 31 Iowa 
545; Beard v. Smith, 9 Iowa 50. 

Ky.—Rosenberg v. Dahl, 162 Ky. 
92, 172 SW 113, AnnCas1916H 1110. 

Me.—Wilson v. Nichols, 29 Me. 566. 
ate heoriag v. Montague, 1 Gray 

Miss.—McKey v. Torry, 28 Miss. 
cy Prewett v. Caruthers, 8 Miss. 

0 . 


serie BRS EHS v. Bridges, 18 Mo. 
Pee Y.—Buel v. Dewey, 22 HowPr 

N. C.—Millihiser v. Leatherwood, 
140 N. C. 231, 52 SE 782; McBride v. 
Welborn, 119 N. C. 508, 26 SH 125. 

Oh.—Hili v. Stonecreek Tp. Road 
Dist. No. 6, 10 Oh. St. 621; Miller v. 
Truman, 7 Oh. Dec. (Reprint) 374, 2 
CineLBul 241. 

Pa,—Munley v. Sugar Notch Bor- 


ough, 215 Pa. 228, 64 A 377. 
io C.—Long v. Kinard, UGS. Cb. Lae 


Tenn.—Bennett v. Wilkins, 5 Coldw. 
cee Harris v. Snider, 9 Humphr. 


Utah.—Sargent v. Union QWuel Co., 
37 Utah 392, 108 P 928. 

Vt.—Stevens v. Hewitt, 30 Vt. 262. 

Wash.—Gray v. Hickey, 97 Wash, 
278, 166 P 625. 

[a] Demurring to a declaration, 
while a motion to dismiss is undis- 
posed of, waives the motion. Cobb 
v. Ingalls, 1 Ill. 233. 


[b] Appearance to move to strike 
out part of complaint waives the 
right to move for dismissal. Hoy v. 
Leonard, 13 Colo. A. 449, 59 P 229. 

[c] Where an action is dismissed 
for want of prosecution and never 
formally reinstated, but the parties 
proceed in the litigation taking no 
notice of the dismissal, the dismissal 
is waived. Munster v. Doyle, 50 Ill. 
A. 672. ; 

35. Brow v. Norton, 167 Mass. 472, 
45 NE 933. 

36. Ward v. George, 1 Bush (Ky.) 
357; Buncombe County v. Scales, 171 
N. C. 523,'88 SE 868; Twine v. Carey, 
2 Okl. 249, 37 P 1096; Stevens v. 
Hewitt, 30 Vt. 262. 

[a] Want of proper’ service.— 
Where after a motion to dismiss for 
want of proper service, among other 
grounds, defendant upon his own mo- 
tion is allowed to plead to the merits, 
he waives any defect of service, but 
not any other grounds of dismissal 
not involving the jurisdiction of his 
person. Buncombe County vy. Scales, 
171 N. C. 523, 88 SE 868. 

37. Webster v. Thompson, 55 Ga. 
431; Kennerty v. Etiwan Phosphate 
Co., 17 S. C. 411, 48 AmR 607. 

38. Northern Pac. R. Co. v. Spen- 
cer, 56 Or. 250, 108 P 180. But see 
Millihiser v. Leatherwood, 140 N. C. 
231, 62 SE 782 (holding that a refusal 
to dismiss at the close of plaintiff's 
ease is waived by the subsequent 
procugtlen of evidence by defend- 
ant). 

39. Dryden v. Pelton-Armstrong 
Go... 58u0r. 418, 10L “By290. 

40. Toronto Land Co. v. Scott, 1 
Man, 105. 

Stoddard v. Miller, 29 Ill. 291. 

[a] The reason for such rule is 
that such plea is not to the declara- 
tion and cannot operate to admit the 
right to file the declaration. Stod- 
dard v. Miller, 29 Ill. 291 

42. Israel v. Voight, 12 Mise. 206, 
34 NYS 28, 1 NYAnnCas 324. And 
see Chilcott v. Waddingham, 1 NY 
MonthLBul 50 (holding that where 
defendant serves cross notice of trial, 
but the cause is never put on the 
calendar, he does not waive his right 
to move at chambers, under Rule 36, 
to have the cause dismissed for want 
of prosecution). 


43. Amicus curie see Amicus 
Curie § 2. 
44. Soule y. Billings, 42 Cal. 285; 


Piggott v. Kirkpatrick, 31 Ind. 261. 


bs) Rodericks v. Payne, 12 8. CA. lL. 
46. Dougherty v. Shown, 1 Heisk. 


(Tenn.) 302. 


For later cases, developments and changes‘in the law see cumulative Annotations, same title, page and note number, 
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complaint.47 Under the above rule a motion to dis- 
miss or for a nonsuit cannot be made by a stock- 
holder in a defendant corporation,*® or by a defend- 
ant who has no interest in the subject matter of the 
suit or only an interest which should be applied to 
the satisfaction of the judgment.*® Where a regular 
default exists against a party he must first have 
such default set aside before a motion by him to dis- 
miss the suit can be entertained.®° 

Several defendants.°! One of several defendants 
cannot move for judgment as in case of nonsuit 
without the concurrence of the others,®* unless their 
liabilities are separate,®? or unless in good faith 
they appear by separate attorneys.°* Where several 
defendants jointly move to dismiss, all should be en- 
titled to such judgment or it will be error to dis- 
miss.°> Where judgment is obtained against one 
of several defendants, the others cannot nonsuit 
plaintiff ;°® but, where in an action ofi-a joint con- 
tract plaintiff takes no appeal from a judgment dis- 
missing the suit as to one defendant because he is a 
nonresident, but proceeds to judgment against the 
other, the latter may on appeal obtain a nonsuit;>" 
and where the evidence establishes a different cause 
of action from that sued on, the fact that one of 
two defendants jointly sued has confessed judgment 
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does not affect the right of the other to have the 
action dismissed as to him.®® A defendant is en- 
titled to an order to dismiss plaintiff’s bill, notwith- 
standing the death of a eodefendant.>? 

[§ 78] D. Who May Oppose Motion. An im- 
proper dismissal as to some defendants cannot be 
objected to by others whose rights are in no way 
prejudiced thereby.°° 

FS oC 9) | sabes ne to Part of Cause of Action. A 
plaintiff may be nonsuited on motion of defendant, 
or nolle prosequied, as to one of several divisible 
eauses of action without affecting his right to pro- 
ceed as to others. But it has been held that a mo- 
tion for a nonsuit directed to all the causes of ac- 
tion is not sustainable as to one cause of action 
cnly.®? 

[§ 80] F. As to Some of Joint Defendants.® 
A court may dismiss or render judgment of discon- 
tinuance as to one or more of several defendants 
and leave the action to proceed against the others 
whenever a several judgment would be proper,®* un- 
less the cause for the dismissal goes to the discharge 
of all.°° An action cannot, however, be arbitrarily 
dismissed as to one defendant and allowed to pro- 
ceed against the other, where the liability, if any 
exists, must be joint, as, for instance, in an action 


47. Muslusky v. Lehigh Valley 
Coal Co., 175 App. Div. 926 mem, 161 
NYS 1136 mem [rev 96 Misc, 68, 159 
NYS 571]. 

48. Hobbs v. Dane Mfg. Co., 5 Al- 
len (Mass.) 581; Sheriff v. Smith, 47 
HowPr (N. Y.) 470. 

49. Doctor v. Hughes, 169 App. 
Div. 810, 155 NYS 850. 

50. Fergerson v. Rawlings, 23 Ill. 
Ae He cae Ag v. Wilson, 2 Cow. (N. Y.) 


98 Dismissal or nonsuit as to 
some of joint defendants generally 
see infra § 80. 

52. Joseph v. Marva Realty Corp., 
166 NYS 507; Bancroft v. Wilson, 2 
Cow. (N. Y.) 495; Jackson v. Wake- 
man;"1 Cow. (N. Y.) 277; Yates "v. 
Lansing, 8 Johns, (N. Y.) 289. 

[a] “The reason why one cannot 
nonsuit is, that the plaintiff cannot be 
nonsuited as to one defendant, and 
retain his suit as to the other.” 
eackark v. Wilson, 2 Cow. (N. Y.) 
495. 

53. Lomer v. Meeker, 25 N. Y. 361; 
Reade v. Halpin, 166 NYS 82 [rev 
on other grounds 167 NYS 482]; Liv- 
ingston County Bank v. Ellis, 18 
Wend. (N. Y.) 562. 

{a] Thus in an action against a 
maker and indorser of a note either 
defendant may have the complaint 
dismissed, when a dismissal is prop- 
er. Lomer v. Meeker, 25 N. Y. 361. 

54. Platt v. Littell, 1 HowPr 
RG a ie ft i 

55. State v. Cunningham, 101 Ind. 
461; Bancroft v. Wilson, 2 Cow. 
(N. Y.) 495. 

56. Williams v, Rearrs, 4S. Cc. L. 
4 


57. Thompson y. Chretien, 3 Rob. 


(La.) 26. 
Robertson, (Tex. 
Civ. A.) 54 SW 783. 

59. Pinkus v. Sturch, 5 C. B. 474, 
57 ECL 474, 136 Reprint 963; Watson 
v. Watson, 6 Ont.-Pr. 229; Kelley v. 
Macklem, 2 Ch. Chamb. (U. C.) 132; 
may v. Green, yl Pas Ati 6 cathe: & Fogle! Ay. 


[a] Necessity for suggestion of 
death.—In an action against four per- 
sons, where issue was joined against 
two, and the third died after having 
pleaded, but before issue joined as 
against him, and the fourth died not 
having pleaded at all, it was held 
that the surviving defendants were 
not in the situation to move to enter 
upon judgment as in case of a non- 
suit. It would seem that the course 
in such a case would be to get a sug- 
gestion on the record of the death of 


\ 
- 


the other defendants and then to 
move for such judgment. Pinkus v. 
Sturch, 5 C. B. 474, 57 ECL 474, 136 
Reprint 963. 

60. Ahern v. McGeary, 79 Cal. 44, 
21 P 540; Jefferson v. Jefferson, 96 
Til. 551. 

[a] Action against employer and 
employee.—In an action against an 
independent contractor and his em- 
ployer to recover damages for per-| 
sonal injuries caused by the negli- 
gence of the contractor, the granting 
of a nonsuit as to the employer, al- 
though erroneous, does not concern 
the contractor, and cannot be urged 
by him as error. Ahern vy. McGeary, 
ite Side 44, 21 P 540. 

Ga.—Lowe v. Findley, 141 Ga. 
380, "81 SE 230. 

La.—Baldwin Lumber Co. v. Del- 
fares, 130 La. 712, 58 S 519; Williams 
v., zengel, 117. Ta.5599. 42 -S ‘Th3s 
Brander: Wwe. LillimM; wb. ua, . An. 


N. Y.—Packard v. Hill, 7 Cow. 434; 
Symonds v. Craw, 5 Cow. 279. Com- 
pare Meyer v. Goedel, 31 HowPr 456 
(holding that where there are differ- 
ent counts or causes of action, and 
evidence is given by plaintiff affect- 
ing all the causes of action, at the 
close of which defendant moves for a! 
nonsuit as to one of the separate 
causes of action, the granting of such 
nonsuit and continuing the action as 
to the other causes is of doubtful 
propriety). 

N. C.—Warlick v. Reynolds, 151 
N.C. 606, 66 SE 657. 

But compare Schoening v. Miner, 
22 Hawaii 196 (holding that granting 
a motion to dismiss as to a portion 
of a cause of action is erroneous). 

{a] Rule applied—Although the 
allegations of a petition which sets 
forth a cause of action and prays for 
extraordinary relief in aid thereof are 
not sufficient to authorize the grant- 
ing of such relief, the entire petition 
should not for this reason be dis- 
missed, but only the allegations re- 
lating exclusively to the extraordin- 
ary relief should be stricken. Gillis 
v. Hilton, etc., Lumber Co., 113 Ga. 
622, 38 SE 940. 

62. Pacific Vinegar, etc., Works v. 
Smith, 152 Cal. 507, 93 P 85. See also 
Troiano vy. Baker, 86 N. J. L. 288, 90 
A 1096 (holding that where plaintiff 
has established a prima facie case as 
to any part of a divisible cause of 
action, a motion to nonsuit cannot 
prevail, even if a part of the claim| 
is barred by an unquestioned rule of | 
law, for plaintiff is entitled to have | 


the verdict of a jury on the case 
made). 

63. Motion by one of several de- 
fendants see supra § 77. 

64, Ark.—Gunnells y. Latta, 86 
Ark. 304, 111 SW 273. 

Ga.—White v. North Georgia Elec- 
tric Co., 139 Ga. 587, 77 SE 789; Wad- 
ley v. Dooly, 138 Ga. 275, 75 SE 153; 
Lovelace v. Browne, 126 Ga. 802, 55 
SE 1041. 

Iowa.—Upham vy. Mickleson, 157 
NW 264; Lyon v. Barnes, 133 Iowa 
717, 111 NW 9. 

La.—McQueen v. Flasdick - Black 
mene ete Co, .126 La. "Gol jeoees 

Mo.—Planck v. Planck, 199 SW 
He mem; January v. Rice, 33 Mo. 


N. Y.—Backman v. Rodgers, 153 
App. Div. 299, 138 NYS 29; O'Neill v. 
Kinken, 8 NYS 554 [aff 125 N. Y. 733 
mem, 26 NE 758 mem]. 

N. C.—Coulter v. Wilson, 171 N. C. 
537, 88 SE 857. 

Tex.—Tulane v. McKee, 10° Tex. 
335; Dean v. Duffield, 8 Tex, 235, 58 
AmD 108. 

Wis.—Thompson v. Reinhard, 11 
Wis. 293. 

[a] Nonresident defendant. — (1) 
Under a statute providing that where 
there are several defendants resid- 
ing in different counties suit may be 
brought in any such county, where a 
party residing out of the county in 
which suit is brought is joined as a 
defendant with others who are resi- 
dents, the court does not lose juris- 
diction over the nonresident by a dis- 
missal as to the resident defendants. 
January v. Rice, 33 Mo. 409. (2) A 
nonresident defendant has the right 
to a dismissal on rendition of a judg- 
ment in favor of resident defendant. 
Lyon y. Barnes, 133 Iowa 717, 111 
NW 9 (under Code § 3502). 

[b] Discontinuance as to defend- 
ant misjoined.—In an action upon a 
joint undertaking, if a defendant is 
improperly joined, and such misjoin- 
der appears from his own plea and 
the admissions of his codefendants, 
a discontinuance as to him affords no 
ground for the dismissal of the suit. 
Tulane v. McKee, 10 Tex. 335. 

{c] Principal and agent.—Where 

a principal and agent are parties de- 
fondant charged with fraud, the 
court’s erroneous dismissal of the 
agent will not release the principal. 
Upham vy. Mickleson, (Iowa) 157 NW 
264. 

65. Dean v. Duffield, 8 Tex, 235, 
58 AmD 108. 
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against two on a joint note,®* or joint judgment.°? 
Where some of the defendants are in default, the 
court has no power in dismissing the complaint as 
to some of the parties to dismiss as to those in 
default, since as to them the case was confessed -by 
their default.*$ 

[§ 81] G. Condition of Cause—1. In General. 
A eause may be dismissed on motion at any stage 
of the proceedings, when it is ascertained that the 
court has not jurisdiction,®® even after verdict,’ or 
judgment if at the same term," or after entry of a 
continuance.72, A cause may also be dismissed at 
any time before verdict where the complaint fails 
to state facts sufficient to constitute a cause of ac- 
tion,”® and the fact that defendant files an answer 
to such a complaint does not preclude him from 
moving to dismiss when the allegations in the com- 
plaint are not aided by the answer.** Application 
for judgment as in ease of nonsuit or of dismssal on 
other grounds has been held, however, to come too 
late when made after verdict,’® unless upon the trial 
leave has been reserved to renew such motion not- 


66. King v. Gibbs, 12 Ala. A. 504, 75. Matthias v. 
67 S 757. Wilson y. Owens, 

67. Howell v. Shands, 35 Ga. 66. 

68. Nichols v. Bennett, 15 NYSt| supra § 18. 


306. . 76. 

69. U. S.—Morris v. Gilmer, 129 
U. .S. 315, 9 SCt. 289, 32. L..ed. 690; 
McCloskey v. Cobb, 15 F. Cas. No. 


DISMISSAL AND NONSUIT 


2 Miss. 126. 
Voluntary nonsuit after verdict see 


Downing v. Mann, 
Smith (N. Y.) 36, 9 HowPr 204. 
also Bluth v. Quinby, 148 App. Div. 
871, 1388 NYS 602 (holding that where 


[$§ 80-82 


withstanding the verdict.7° It has also been held 
that the application comes too late after final judg- 
ment;** after a judgment by default against one of 
the defendants ;‘5 on the day set for trial;7° after the 
jury have been sworn;*° after the cause has been 
ealled for trial ® or taken under advisement,®? or 
submitted to the jury;** after a demurrer to defend- 
ant’s plea;®* after evidence on both sides has been 
introduced;®° during the direct examination of wit- 
nesses ;*° or after plaintiff has proved facts which 
entitle him to recover.®’ After an action becomes 
abated by the death of defendant and does not sur- 
vive against his heirs or representatives the court 
has no authority to direct a discontinuance.*® 

[§ 82] 2. When Application Premature. A de- 
fendant has no right to move for judgment as in 
case of nonsuit until all the pleadings in the case 
have been carried to an issue,®® or according to some 
authorities until after plaintiff has rested his case.” 
So a motion at the second term to dismiss a bill for 
want of prosecution before all the defendants are 
served and while a demurrer to the bill is still pend- 


Cook, 31 Ill. 83;| prerogative which it has always pos- 
sessed of nonsuiting plaintiff either 
before or after the evidence is given 


on both sides). 


3H.  D. 86. Winfield v. Potter, 23 N. Y. 
See} Super. 226, 24 HowPr 446. 
87. Kruger v. Galewski, 13 Misc. 
56, 34 NYS 66. 


8,702, 2 Bond 16. 
aa v. Porter, 39 

N. Y.—Fairclough v. Southern Pac. 
R. Co., 171 App. Div. 496, 157 NYS 
862 [rev 155 NYS 899]. 

N. C.—Parker v. Southern Express 
Co., 132, N. C. 128, 43 SE 603; Jack- 
son v. Jackson, 105 N..C. 433, 11 SE 
178; Mastin v. Marlow, 65 N. C. 695; 
Garrett v. Trotter, 65 N. C. 430. 

Tex.—Watson v. Baker, 67 Tex. 48, 
ee 375; Able v. Bloomfield, 6 Tex. 
Vt.—Shepherd v. Beede, 24 Vt. 40; 
Stoughton v. Mott, 13 Vt. 175. 

[a] The rule does not apply to a 
nonresident defendant since his right 
to plead to the jurisdiction is a per- 
sonal privilege which, if not exer- 
ecised in a proper time and proper 
manner, does not take away the au- 
thority of the court to hear and de- 
termine the case against him, and 
a defendant served out of the county 
of his residence waives his privilege 
by going to trial, and it is error to 
dismiss the action for want of ju- 
risdiction after the evidence is in. 
meessee v. Baker, 67. Tex. 48, 2 SW 

Time of making motion generally 
see infra § 125. 

Want of jurisdiction as grounds for 
Fama generally see infra §§ 93, 


70. King v. 11, Cush. 
(Mass.) 218. 

71. Camp v. Stevens, 45 Conn. 92 
Missouri Pac. R. Co. v. Berry, 79 ea 
19, 98 P.204. 


Conn. 


Dewey, 


72. Mothershead v. De Give, 82 
Ga. 198, 8 SE 62. 
73. Price v. Hamiiton, 146 Ga. 


705, 92 SE 62 (at subsequent term be- 
fore making entry “in default’); 
Cooney v. Sweat, 133 Ga. 511, 66 SE 
257, 25 LRANS 758; Kelly v. Strause, 
116 Ga, 872, 43 SE 280; Crew v. 
Hutcheson, 115 Ga. 511, 42 SE 16; 
Maddox v. Randolpil County, 65 Ga. 
216; Williams v. McHugh, 17 Ga. A. 
59, 86 SE 272; Spencer v. Travelers’ 
Ins. Co., 112 Mo. A. 86, 86 SW 899; 
Jackson vy, Jackson, 105 N. C. 433, 11 
SE 173; Garrett v. Trotter, 65 N. C. 
430; Brown v. Buttz, 15 S. C. 

74. Painter v. Norfoilk, etc. R. 
Co., 144 N. C. 486, 57 SE 151." 

Estoppel or waiver of right gen- 
erally see supra § 76. 


a motion to dismiss was made at the 
close of all the evidence upon the 
ground that plaintiff had failed to 
establish a, cause of action and the 
court had reserved its decision and 
submitted the case to the jury for a 
general verdict, a dismissal made on 
renewal of the motion after verdict 
in Bok of plaintiff was not errone- 
ous). 

77. Moreanv.. Hays, 1 Tliu126, 
12 AmD 147; McNamara v. Kent Cir. 
Judge, 1738 Mich. 602, 139 NW 876. 

Voluntary dismissal after judg- 
ment see supra § 17. 

78. Fergerson v. Rawlings, 23 Ill. 
69; State v. Pool, 27 N. C. 105; Hemp- 
sient v. Drummond, 1 Pinn. (Wis.) 


79. Burbank v. Bigelow, 154 U. S. 
558, 14 SCt 1163, 19 L. ed. 51 [foll 


Breedlove v. Nicolet, 7 Pet. (U. S.) 
413, 8 L. ed. 731]. 
80. Grahame v, Harris, 5 Gill & 


J. (Md.) 489. 
81. Lepman v. Wabash R. Co., 185 


Tll. A. 5838; McQuesten y. Com., 198 
Mass. 172, 83 NE 1037; Troeder v. 
Hyams, 153 Mass. 536, 27 NE 775. 


But see Bridge v. Payson, 7 N. Y. 
Super. 210 (holding that if defend- 
ant might have moved for judgment 
dismissing the complaint he may also 
demand such a judgment at the 


trial). 
82. Miller v. Hemphill, 9 Ark. 488, 
McEwen v. Mazyck, 37 8. C. L. 


83. 
210. 

Voluntary dismissal after submis- 
sion of cause see supra § 22. 

84. Peo. v. Craft, 282 Ill. 483, 118 


[a] “Rule applied. — The court 
should pass on plaintiff’s pending de- 
murrer to a plea interposing a vali- 
dating statute, instead of entering an 
order abating the proceedings under 
a curative act. Peo. v. Craft, 282 Ill. 
483, 118 NE 777. 

85. Webber v. Shapleigh School 
Dist. No. 9, 45 Me. 299; Lee v. Hard- 
grave, 3 Mich. 77. But see Coit v. 
Beard, 33 Barb. (N. Y.) 357, 12 AbbPr 
462, 22 HowPr 2 (both to the effect 
that when a judge before whom a 
common-law cause is tried without 
a jury instead of rendering a judg- 
ment in express terms for defendant 
orders that the complaint be dis- 
missed, it is to be presumed that he 
then acts as the court, exercising the 


88. Johnson v. Elwood, 82 N. Y. 
862 [rev 15 Hun 14]. 

89. . S—Hamilton Coal Co. v. 
Watts, 232 Fed. 832, 147 CCA 26. 

SP ae ba Vv. Gagnon, 107 Ill. A. 
o . 

oe Y.—Mumford v. Stocker, 1 Cow. 
8 Orr MESS v. Day, 49 Or. 312, 89 

Pa.—Klein vy. McGeough, 10 Wkly 
NCas 482, 

[a]. Thus in an action against two 
defendants, where one had answered 
and the other had filed a demurrer, 
it was error to dismiss the action 
upon plaintiff's failure to appear 
when the case was called for trial. 


ayes Vii ebDay, wy 40i. Ores 1 2 eg 
[b] A case is at issue within the 


rule where defendant’s original an- 
swer which was not verified was 
amended without plaintiff's seeking a 
default judgment. Hamilton Coal 
ots v. Watts, 232 Fed. 832, 147 CCA 

{c] Failure properly to verify an- 
swer.—Where plaintiff does not com- 
ply with the statute and treat an 
unverified answer, where verification 
is necessary, as a nullity, and does 
not use due diligence to return the 
answer and demand judgment for 
want of an answer, the answer can- 
not be disregarded and puts the case 
at issue so that a dismissal may be 
had. Hamilton Coal Co. v. Watts, 
232 Wed! 832, 147 CCA 26. 

[d] Where no declaration or plea 
has been filed, a rule to try or non 
prosequitur cannot be enforeed. Sul- 
ivan v. Browne, 23 F. Cas. No. 13,- 
593, 2 Wash. C. C. 204. 

[e] Want of replication.—If a 
plaintiff files a copy of notes, without 
a narration or statement of his claim, 
and defendant voluntarily files a plea 
and orders the case on the trial list, 
and when the case is called a non- 
suit is entered because of the non- 
appearance or plaintiff, the court will 
on motion take off the nonsuit, as 
without replication to defendant's 
plea the cause was irregularly on the 
trial list. Taylor v. Pearl, 2 Miles 
(Pa,) 291. 

90. Wax Ye Woodbury G. Langdon 
Co., 88 Mise. 5, 150 NYS 351; McKel- 
lar’ v. McKay, 166 Nyc, 283, 72 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing at the instance of those who are served is prema- 
ture.®+ 

[§ 83] H. Stipulations as to Dismissal. An 
agreement between plaintiff and defendant that the 
cause shall be dismissed upon certain conditions ob- 
ligates plaintiff to dismiss upon performance there- 
of. But an oral agreement regarding a dismissal 
for which there was no consideration is not bind- 
ing;°? and a stipulation for a discontinuance en- 
tered into by plaintiff and one defendant will not 
be enforced if prejudicial to the rights of the other 
defendant.°* Where an agreement or stipulation is 
made between parties to dismiss a suit, and there 
is no dispute as to the fact of such agreement, the 
courts will carry it into effect on motion;®® but it 
is erroneous to strike an action because of an alleged 
settlement which plaintiff denies and which is not 
supported by sufficient evidence.°® “A: written stipu- 
lation before trial that an action be dismissed with- 
out costs does not authorize the entry of a judgment 
as on the merits, so as to bar a subsequent action 
for the same cause.°* 

Pleading agreement. If the agreement is relied 
upon as a defense it should be pleaded.%® 

Relating back of entry. An entry of discontin- 
uance pursuant to agreement does not relate back 
to the time of the agreement so as to enable plaintiff 
to prosecute another suit for the same cause of 
action commenced after the agreement, but before 
the making of the entry. 


91. Semes yv. Mott, 27 Ga. 92. 
92. Martin v. McConnell, 99 Ga.| plea in bar. 
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Setting aside stipulation. An order sctting aside 


a stipulation for dismissal of an action cannot be 
made at chambers.t And it has been held that such 
a stipulation cannot be set aside on the ground of 
mistake if the mistake is one which ordinary eare 
would have avoided.? 

[§ 84] I. Grounds—1. In General. A motion 
to dismiss a suit is ordinarily founded upon matter 
of record, apparent upon the face of the proceed- 
ings,® because of some imperfection, gap, or chasm, 
caused by the act or neglect of plaintiff,! or because 
of his disobedience to orders of court,® unless per- 
haps it is founded upon a release given or an agree- 
ment to dismiss pending suit,® although a dismissal 
on agreement is a matter of defense, after a second 
suit is brought, and is not available on motion to 
dismiss." As a general rule a dismissal cannot be 
founded on matters extrinsic to the record,® nor ean 
it be made to serve the purpose of a plea in bar,® 
or devolve upon the court the summary determina- 
tion of the merits of the ease.° Where no grounds 
for the dismissal of an action on motion are desig- 
nated by statute, such motion may be based on any 
sufficient ground.'? 

A combined motion to strike the complaint, va- 
cate the summons, declare proceedings void, and dis- 
miss the action will not be granted, unless the right 
to relief is clearly shown and the defects cannot be 
cured by amendment.?? 

[§ 85] 2. Error as to Nature or Form of Rem- 


miss supported by affidavit, not by] Fed. 878. 
Christopher v. Ballin- 


Ala.—Moore v. Helms, 74 Ala. 368, 
Me.—Richardson v. Wood, 113 Me. 


314, 25 SE 699; Peoria, etc., R. Co. v.| ger, 47 Ill. 107. 


Barton, 38 Ill. A. 469; Otman v. Fish, 
1 HowPr (N. Y.) 185. 

[a] Form of stipulation.—Fitz- 
gerald v. Topping, 48 N. Y. 438, 443; 
Hammond v. Christie, 28 N. Y. Super. 
160, 163. 

[b] Effect of defendant’s offer to 
comply.—Where parties agree to dis- 
miss an action if defendant will exe- 
cute a mortgage to secure a balance 
due on the debt sued for after pay- 
ment of a certain part of the debt, 
on offering to comply defendant is 
entitled to a dismissal. although 
plaintiff refuses to accept the mort- 
gage. Martin v. McConnell, 99 Ga, 
314, 25 SE 699. ; 

Agreement to settle as excuse for 
delay in prosecution see infra § 113. 

93. Gray v. Gurley, 252 Mo. 410, 
159 SW 1076. 

94. Yawkey v. Richardson, 9 Mich. 
529, 81 AmD 769. 

95. Smith v. Smith, 173 Ala. 547, 
55 S 1009; Toupin v. Gargnier, 12 
Ill. 79; Rybolt v. Milliken, 5 Ill. A. 
490; Noonan v. Orton 31 Wis. 265. 

[a] Compliance with condition.— 
Defendant is entitled to have the 
case dismissed on ascertainment by 
the court of noncompliance by plain- 
tiff with a condition that the case 
should be dismissed if plaintiff fails 
to give security for costs. Smith v. 
Smith, 173 Ala. 547, 55 S 1009. 

{b] Reading stipulation before re- 
ceiving plaintiff's evidence.—Where 
a plaintiff enters into a stipulation 
with defendant, which is sufficient to 
prevent his recovering in the action, 
it is not error for the court to allow 
the stipulation to be read before 
plaintiff’s evidence is received, and 
thereupon to render a judgment of 
nonsuit. Loop vy. Chamberlain, 17 
Wis. 504. 

96. Good v. Grit Pub. Co., 214 Pa. 
614. 63 A 1039. 

97. Rolfe v. Burlington, ete, R. 
Co., 39 Minn. 398, 400, 40 NW 267, 
2 


68. 

98. Christopher vy. Ballinger, 47 
Til. 107; State v. Wilson, 16 Ind. 134; 
Hopkins v. Virgin, 11 Bush (Ky.) 677. 

[a] The proper method is by plea 
in abatement or upon motion to dis- 


99." Parker v. Colcord, 2 N. H. 36. 
Pex Rogers v. Greenwood, 14 Minn. 
2. Rogers v. Greenwood, 14 Minn. 


3. Ala.—Moore v. Helms, 74 Ala. 
gl: Holloway vy. Freeman, 22 Ill. 


Mass.—Roberts v. Anheuser Busch 
Brewing Assoc., 214 Mass. 341, 102 
NE 316; Johnson v. Carr, 210 Mass. 
1, 95 NE 966; Hobbs v. Dane Mfg. 
Co., 5 Allen 581; Kittridge v. Ban- 
croft, 1 Mete. 508. 

Tenn.—Crockett v. Beaty, 7 
Humphr, 66. 

Vt.—Bent v. Bent, 48 Vt. 42; Bliss 
v. Smith, 42 Vt. 198; Connecticut, 
ete., R. Co. v. Bailey, 24 Vt. 465, 58 


AmD 181. 
qin SAE Re v. Barron, 6 Ont, A. 


309, 

4 Arthur v. Dupuy, 130 La. 782, 
58 S 570; Harding v. Morrill, 136 
Mass, 291; McNair v. Wilkins, 3 
Whart. (Pa.)) 551. .And see cases 
supra note 3. 

[a] Failure to answer interroga- 
tories.—If plaintiff wholly neglects 
to answer interrogatories filed by the 
defendant, any of which are perti- 
nent and material, it is within the 
discretion of the court to order a 
nonsuit. Harding v. Morrill, 1386 
Mass, 291. 

[b] Nonproduction of books.— 
Where a rule was obtained in 1829 
against plaintiff to show cause why 
his books should not be produced in 
evidence in an action of assumpsit 
for work and labor, and at the trial 
in, 1838, an affidavit was read stating 
that the books were destroyed in 
1838, and that plaintiff had admitted 
that the entry was originally against 
another than defendant, defendant 
was entitled to nonsuit. McNair v. 
Wilkins, 3 Whart. (Pa.) 561. See 
also infra § 90. 

5. See infra § 90. 

6. Allen v. Lewis, 74 Ala. 379; 
Moore vy. Helms, 74 Ala. 368. 

7. Forschler v. Cash, 128 Ark. 492, 
194 SW 1029. 

8 U. S.—U. S. v. Sondheim, 188 


328, 938 A 886; Hubbard vy. Limerick 
Water, etce., Co., 109 Me, 248, 88 A 
793; Littlefield v. Maine Cent. R. Co., 
104 Me. 126, 71 A 657. 

eat tae v. Peck, 11, Mete. 


N. Y.—Baumann v. Pinckney, 118 
N. Y. 604, 238 NE 916 [rev 14 Daly 
241, 8 NYSt 3870]; Valton v. Na- 
tional Fund L. Assur. Co., 20 N. Y, 
32 [rev 22 Barb. 9]. 

Vt.—Bliss v. Smith, 42 Vt. 198; 
Connecticut, ete., R. Co. v. Bailey, 24 
Vt. 465, 58 AmD 181. 

“Upon a motion to .dismiss, the 
court has no jurisdiction to deter- 
mine any issue upon any matter that 
is not apparent by an inspection of 
the writ.” Shurtleff v. Redlon, 109 
Me. 62, 66, 82 A. 645. 

9. Moore v. Helms, 74 Ala. 868; 
Pagenkoff v. Patrons’ Mut. F. Ins. 
Co., 197 Mich, 166, 163 NW 1000. 

[a] Statutes.—In Michigan under 
the Judicature Act ¢ 14 § 4 all ques- 
tions heretofore raised by plea in 
abatement, or to the jurisdiction, or 
by demurrer, shall be raised by mo- 
tion to dismiss. Pagenkoff v. Pa- 
trons’ Mut. F. Ins. Co., 197 Mich. 166, 
163 NW 1000. : 

10. U. S.—Wehner v. Bauer, 160 
Fed. 240. 

Ala,—Moore v. Helms, 74 Ala. 368. 

Okl.—Lyon v. Lyon, 89 Okl, 111, 
116, 184 P 650 [eit Cyc]. 

Tenn.—Covert v. Vonhardtmutt, 
103 Tenn. 463, 58 SW 730. 

Ont.—Barnum v. Henry, 9 Ont. L. 
819, 5 OntWR 56. 

“In order to sustain a motion of 
this kind [to dismiss] the defendant 
is bound to make a case so free from 
doubt that the court can say that 
there is no reasonable ground upon 
which it can continue to entertain the 
ease or put the defendant to his de- 
fense. If there is any question of 
doubt left, the court is bound to 
leave the parties to their proof and 
final hearing.” Wehner v. Baur, 160 
Fed, 240, 245. 

ll. Kirby v. Pease, 33 Wash, 611, 
74 P 665. 

12. Branson v. Industrial Work- 
ers, 30 Nev. 270, 95 P 354. 
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edy and Misjoinder.!% 


amend. ie 


equally to both counts.?? 


L§ 86] 3. Pendency of Another Action and Res 


13. Misjoinder of causes of action 
generally see Joinder and Splitting of 
Actions [23 Cyc 380]. 

Nature and form of remedy gen- 
erally see Actions §§ 110-187. 

14. +OUz . S. v. Utah Power, 
etc., Co., 208 Fed. 821. 

Ark—Smith v. Pinnell, 107 Ark. 
185, 154 SW 497; Rowe v. Allison, 87 
Ark. 206, 112 SW 395 (under statute); 
Newman v. Mountain Park Land Co., 
85 Ark, 208, 107 SW 391, 122 AmSR 
27; Wood vy. Stewart, 81 Ark. 41, 98 
Sw 711 (under statute); Organ v. 
Memphis, etc., R. Co., 51 Ark. 235, 11 
SW 96; Catchings v. Horcrow, 49 Ark. 


20, 3 SW 884; Dorsey County v. 
Whitehead, 47 Ark. 205, 1 SW 97; 
Hammond vy. Harper, 39 Ark. 248; 


Moss v. Adams, 32 Ark. 562; Talbot v. 
Wilkins, 31 Ark. 411. 
Ind.—Michener v. Springfield En- 


gine, etc., Co., 142 Ind. 130, 40 NE 
679,. 31 LRA 59. 
Iowa.—Scallan v. Wait, 64 Iowa 


705, 21 NW 152. 

Ky.—Star Drilling Mach. Co. v. Mc- 
Leod, 122 Ky. 564, 92 SW 558, 29 KyL 
84; Turner v. Newman, 39 SW 504, 
19 KyL 231; Lansdale v. Mitchell, 14 
B. rear co 348. 

N. Y.—Schnaier v. Schmidt, 128 
N. Y. 683, 29 NE 149; De Bussierre 
Vv. Holladay, 4 AbbNCas 111; Downes 
v. Phoenix Bank, 6 Hill 297. Com- 
pare Bartlett v. Wheeler, 44 Barb. 
162 (holding that where a person 
sues on an oral agreement, void be- 
cause not to be performed within a 
year, but which has been fully per- 
formed so as possibly .to entitle him 
to a recovery on a quantum meruit 
or valebat, the judgment should not 
be for defendant on the merits, but 
py be entered as of nonsuit). 

I.—Conroy v. Equitable Aceon 
oT Rt. I. 467, 63 A 356. 
Tenn. —Scruges v. Brackin, 4 Yerg. 


528. 
Tex.—Ballard v. Ellerd, (Civ. A.) 
199 SW 305. 


Wis.—Cronin v. Janesville Tract. 
Co., 163 Wis. 436, 158 NW 254. 

[a] Leave to amend and prosecute 
in the proper court should be grant- 
ed in such a case. Cronin v. Janes- 
Hae Tract. Co., 163 Wis. 436, 158 NW 

4 

[b] Befusal to elect.—Under a 
statute providing that in case of mis- 
joinder of actions where plaintiff re- 
fuses to elect betWeen them, the 
court may strike out the cause im- 
properly joined, the court cannot dis- 
miss an action for refusal to elect. 
Sheppard v. Stephens, 2 SW 548, 8 
KyL 603. 

15. Pyne v. Van Bergen, 1 Pinn. 
(Wis.) 533. 

16. Cronin v. Janesville Tract. Co., 
163 Wis. 436, 158 NW 254. See gen- 


Error as to the nature or 
form of remedy is not a ground for dismissal or 
nonsuit,!* especially after defendant has been de- 
faulted, 15 unless plaintiff neglects or refuses to 
Thus it has been held that bringing an 
action at law as a suit in equity or a suit in equity 
as an action at law is not ground for a dismissal ;17 
but on the other hand it has been held that where. 
the distinction between actions at law and in equity 
is still preserved, a suit in equity will be dismissed 
where the remedy is at law,/® or an action at law 
will be dismissed where the proper remedy is in 
equity,!® and that where the relief asked is such as 
equity only can grant, the action will be dismissed 
if the facts do not warrant such relief, although 
plaintiff may have a remedy at law.*° 

A misjoinder of causes of action is no ground for 
dismissal,21 unless the different counts unite a local 
with a transitory action and the evidence applies 
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declaration.?° 


dismissal.*? 


suit.3? 


[§ 88] 5. Vexatious or Fictitious Suits. 
action will not be dismissed merely because it is 


[§§ 85-88 


Judicata.?* Although it has been held that the pend- 
ency of another action for the same cause in the 
same court is ground for dismissal,”* the general rule 
is that such an objection must be raised by plea and 
is not ground for dismissal,?> unless it appears on 
the face of the declaration or bill.?® 
there is authority to the contrary,?’ it has also been 
held that a former adjudication is not a ground for 
dismissal,?® unless it appears on the face of the 


And, although 


[§ 87] 4. Premature Bringing of Action.*° The 
premature bringing of an action is a ground for 
But where a suit is based on acts con- 
stituting both a civil and a criminal cause of action, 
the failure first to prosecute defendant criminally 
cannot be urged as a ground for a judgment of non- 


An 


vexatious, unless it is clear that there is no meri- 


erally infra § 104. 

17. U. S. v. Utah Power, etc., Co., 
208 Fed. 821; Smith v. Pinnell, 107 
Ark. 185, 154 SW 497; Newman v. 
Mountain Park Land Co., 85 Ark. 208; 
107 SW 391, 122 AmSR 27; Wood v. 
Stewart, 81 Ark. 41, 98 SW 711; Tur- 
per v. Newman, 39 SW 504, 19 KyL 

18. Spores v. Maude, 81 Or. 11, 158 


P 169. 

ain Wills v. Andrews, (Fla.) 75 S 
20. Hall v. Henniger, 145 Iowa 

230, 121 NW _6, 1389 AmSR 412; Coop- 

er v. Cedar Rapids, 112 Iowa 367, 83 

NW 1050. 59 


21. Fla.—Liddon v. Hodnett, 
Fla. 271. 
Ind.—Tishomingo Electric Light, 


etc., Co. v. Burton, 6 Ind. T. 445, 98 
SW 154. 
Iowa.—Wilson y. Baker, 52 Iowa 


423, 3 NW 481. 
Mass.—Mullaly v. Austin, 97 Mass. 
30; Barlow v. Leavitt, 12 Cush. 483. 
N. Y.—Veeder v. Cooley, 2 Hun 74, 


4 Thomps. & C. 245; Tuomey v. 
O’Reilly, etc., Co., 3 Misc. 302, 22 
NYS 930. 


N. C.—Dunn vy. Knights of Gideon 
Lit Aid Soc., 151 N. C. 133, 65 SE 


Tex.—Benson v. Screwmen’s Ben. 
Assoc., 2 Tex. Civ. A. 66, 21 SW 562. 
Ni aes v. Meech, 12 Wend. 


where an action is 
brought under a statute both for the 
damages to the party aggrieved as 
well as for the penalty and the evi- 
dence of plaintiff applies equally to 
both counts, a nonsuit may be di- 
rected, since the action for damages 
alone is transitory and the action for 
the penalty is local. Cogswell v. 
Meech, 12 Wend. (N. Y.) 147. 

23. Another action pending gener- 
pr aela: Abatement and Revival §$§ 
38-166. 

Res judicata generally see Judg- 
ments [23 Cyc 1215 et seq]. 
hep Curd v. Lewis, 1 Dana (Ky.) 

25. Ala.—Farmers’ Oil, etc., Co. v. 
Melton, 159 Ala. 469, 49 S 225. 

Ga.—Central R., ete., Co. v. Cole- 
man, 88 Ga, 294, 14 SE 382; Kennon 
v. Petty, 59 Ga. 175; Killen v. Comp- 
ee 57 Ga. 63. 

Ind.—Champ v. Kendrick, 130 Ind. 
549, 30 NE 787. 

Mass.—Morton v. Sweetser, 12 Al- 
len 134. 

Tex.—General Bonding, etc., Ins. 
Co. v. Lawson, (Civ. A.) 194 SW 
1020, 1021 [quot Cyc]. 

26. Turnipseed y. Crook, 8 Ala. 
897; Central R., ete., Co. v. Coleman, 
88 Ga. 294, 14 SE 382; General Bond- 
ing, etce., Ins. Co. v. Lawson, (Tex. 


torious cause of action,?® or unless it is in fraud 


ona A.) 194 SW 1020, 1021 [quot 
ye]. 

27. Laing v. Fish, 119 Ill. A. 645. 

28. Coffee v. Groover, 20 Fla. 64; 
General Bonding, etc., Ins. Co. v. 
Lawson, (Tex. Civ. A.) 194 SW 1020, 
1021 [quot Cyc]. 

[a] Inapplicability of rule.——In a 
number of causes between the same 
plaintiffs and different defendants, 
all involving the same questions of 
law, some were noticed for trial and 
others not, and a verdict was ren- 
dered for defendants in one of them, 
and exceptions taken by plaintiffs, it 
was held that defendants were not 
entitled to judgment as in case of 
nonsuit in those not noticed for trial 
until the questions excepted to in the 
one tried ‘wwere decided. Ogden v. 
Beebe, 1 HowPr (N. Y.) 69. See also 
Judgments [23 Cyc 1126]. 

29. Forrester v. Lawler, 14 Cal. A. 
170, 111 P 284; Lafitte v. Vanderwark, 
41 Colo. 270, 92 P 694; Minnesota 
Lumber Co. v. Hobbs, 122 Ga. 20, 49 
SE 783; Killen v. Compton, 57 Ga. 
63; General Bonding, ete., Ins. Co. v. 
Lawson, (Tex. Civ. A.) 194 SW 1020, 
1021 [quot Cyc]. 

30. Premature commencement of 
pet generally see Actions §§ 396- 


31. U. S.—Trinidad v. 
178 Fed. 438, 102 CCA 421, 
lt & tee. v. Krumbhaar, 13 La. 

N. Y.—Anderson v. Rosenberg, 121 
App. Div. 424, 106 NYS 171. 

Philippine.—Seoane v. Franco, 24 
Philippine 309. 

Wash.—Otto v. Griffin, 54 Wash. 
566, 103 P 789. 

Wis.—State v. Steber, 158 Wis. 309, 


Hokasona, 


149 NW 32; Millett v. Hayford, 1 
Wis. 401. 
32. Leeman v. Public BAR R. 


Col, 77 _ NN.) J. Le 420,72 ‘A8 
33. U. S.—O’Connell v. Mason, 132 
Fed. 245, 65 CCA 541 [aff 127 Fed. 


435]. 

Ark.—Heard v. McCabe, 196 SW 
917, 918 [cit Cye]. 

N. Y.—Wilds v. Hudson River R. 
Co., 24 N. Y. 430, 23 HowPr 492 [rev 
33 Barb. 503]; Ramsey v. Erie R. Co., 
ee rts 398, 8 AbbPrNS 174, 39 How 

r 62. 

Wash.—Kirby v. Pease, 33 Wash. 


Pea 74 P 665. 
oe . C.—Cowan v. Macaulay, 5 B. C. 
4 


[a] Bad faith (1) is not ground 
for a perpetual stay unless suit is 
brought in violation of some agree- 
ment between the parties. Ramsey 
v. Erie R. Co., 57 Barb. (N. Y.) 398, 
8 AbbPrNS 174, 39 HowPr 62. (2) 
But a complaint may be dismissed 
on motion, where the litigation is 
vexatious, ‘clearly without merit, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


§§ 88-91] 


of justice.** If a suit is fictitious it may be dis- 
missed after the assignment of a judgment by de- 
fault, since there are no rights under such judgment 
to assign.*5 

[§ 89] 6. Statute of Limitations.*° As a rule 
a motion to dismiss will be sustained where it is 
apparent from the face of the declaration that the 
suit is barred by the statute of limitations,®’ or that 
all of the claim except an amount below the juris- 
diction of the court is barred,?® although in some 
jurisdictions the statute of limitations must be 
raised by plea.%® 

Staleness of a claim will not sustain a judgment 
of nonsuit in an action otherwise meritorious, if 
such action is brought within the time allowed by 
statute.*° 

[§ 90] 7. Disobedience of Order of Court.*? 
Disobedience of an order of court”is usually a suf- 
ficient ground for nonsuit, dismissal, or non prose- 
quitur,*? as where’ plaintiff refuses to elect, as or- 
dered by the court, against which of several defend- 
ants improperly joined he will proceed,#* or fails to 
obey an order requiring the payment of costs,** or 
give security for them.*® But it is not ground for 
dismissal that plaintiff disobeys a void rule of 
court,*® or a subsequent order imposing conditions,** 
or that the disobedience is by a person not bound 
to obey.*8 Where some of the counts state a good 
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(186. 5.) 1981 
cause of action, the complaint should not be dis- 
missed because the amendment to other counts in- 
cludes matters which the court had directed strick- 
en.*® So where other parties besides plaintiff claim 
affirmative relief, the court cannot properly dismiss 
as to them upon plaintiff’s refusal to comply with 
its order to bring in additional parties, without giv- 
ing such other parties an opportunity to bring in 
those it deems necessary.®° 

Production of books and papers. A dismissal or 
nonsuit may be directed where plaintiff fails to 
produce documents, books, or papers, when ordered 
to do so,°* provided such order had been previously 
obtained,°? and provided the order is peremptory in 
its nature.°? A nonsuit will not be granted, how- 
ever, because of the nonproduction of books and 
papers at the trial, under a rule obtained by de- 
fendant, where such documents are not shown to 
have any relevancy to the issues,5¢ or where their 
nonproduction is satisfactorily explained,5> or where 
plaintiff is entitled to recover upon other counts in 
his narration.5¢ 

[§ 91] 8. Irregularities in Proceedings. As a 
general rule an action should not be dismissed for 
mere irregularities in the proceedings which can be 
remedied without substantial prejudice to the rights 
of the parties,®” such as a defective oath for leave 


not brought in good faith, plaintiff 
being an insolvent. Stewart v. But- 
ler, 27 Misc. 708, 59 NYS 573. 

34. Lukens v. Old Colony L. Ins. 
Co., 201 Ill. A. 19; Merritt v. Merritt, 
16 Wend. (N. Y.) 405 [aff 5 Paige 
125]; Lawrence v. Norreys, 15 App. 
Cas. 210; 

[a] While a collusive suit is still 
pending, the court will, on an inter- 
vening petition of the parties in in- 
terest, dismiss it. Lukens v. Old 
Colony L. Ins. Co., 201 Ill. A. 19. 

85. Haley v. Eureka County Bank, 
21 Nev. 127, 26 P 64, 12 LRA 815. 

36. Dismissal or nonsuit as inter- 
rupting statute of limitations see 
Limitations of Actions [25 Cyc 1317 
et seq]. 

37. Davis v. Boyett, 120 Ga. 649, 
48 SE 185, 102 AmSR 118, 66 LRA 
258, 1 AnnCas 386; Alford v. Hays, 
87 Ga. 155, 13° SH 315; Colding v. 
Williamson, 71 Ga. 89; Cleveland v. 
Walden, 62 Ga. 163; Doubleday v. 
Makepeace, 4 Blackf. (Ind.) 9, 28 
AmD 33; Null v. Potts, 98 Kan. 1, 157 
P 415: Threadgill v. Shaw, (Tex. Civ. 
A.) 180 SW 707. 

{a] Reason for rule.—‘“The stat- 
ute fof limitation] is one of repose, 
based on public policy, which frowns 
on the fomenting of litigation over 
transactions which are old and stale, 
after documents have been lost or 
destroyed, memories have become in- 
distinct and witnesses may be dead 
or beyond reach.” Null v. Potts, 98 
Kan. 1, 4,.157 P 415. 

[b] When special exceptions rais- 
ing the objection must be made.— 
That the petition filed in the county 
court on appeal from a justice does 
not aver when the account sued on 
was due does not justify the dis- 
missal of the case on the ground that 
it was barred by limitations, in the 
absence of special exceptions raising 
the objection. Threadgill v. Shaw, 
(Tex. Civ. A.) 130 SW 707. 

38. Lowe v. Dowbern, 26 Tex. 507. 

39. Kapela v. Gilliland, 22 Ha- 
waii 655; Burnap v. Wight, 14 Ill. 
303. See also Limitations of Actions 
(25 Cye 1401]. 

40. Loop v. Chamberlain, 17 Wis. 
50 


4, 

41. Disobedience of order of court 

generally see Contempt §§ 12-24. 
42. Ala.—Albert Hass Lumber Co. 

v. Gibson, 172 Ala. 111, 54 S 994, Ann 

Cas1913D 497; Roy v. Louisville, etc., 

R. Co, 9 Ala. A. 377, 381, 63 S 772 

- 


[quot Cyc]. 

Conn.—Craft Refrigerating Mach. 
Co. v. Quinnipiac Brewing Co., 63 
Conn. 551, 29 A 76, 25 LRA 856. 

Del.—Pleasanton v. Raughley, 4 
Del. Ch. 43. 

D. C.—Rudolph v. Sensener, 39 App. 


385. 
a ma ba v. Grundies, 174 Ill. A. 


Ind.—Bayless v. Tousey, 20 Ind. 
151; Carlstedt v. Rohsenberger, 43 
Ind. A. 263, 85 NE 996. 

Ky.—Schopp Fruit Co. v. Bondu- 
rant, 134 Ky. 568, 121 SW 482. 

La.—Jennings v. Hardy, 51 La. 
Ann. 867, 25 S 554. 

Mass.—Nickerson v. Glines, 220 
Mass. 333, 107 NE 942; Lind v. Lind, 
185 Mass. 361, 70 NE 199. 

Minn.—Johnson vy. Robinson, 20 
Minn. 170. 

N. Y.—Fleurot v. Durand, 14 Johns. 


Oh.—French v. Central Constr. Co., 
76 Oh. St. 509, 81 NE 751, 12 LRANS 
669; Swett v. Mutual Ben. L, Ins. 
Co.) 14° ORS Ciry (Ct ONiS. °100. 

Wash.—Plummer v. Weil, 15 Wash. 
427, 46 P 648. : 

Ont.—Minnesota Bank v. Page, 14 
Ont. A. 347; Hollender v. Ffoulkes, 16 
Ont. Pr. 315; Devlin vy. Devlin, 3 Ch. 
Chamb. (U. C.) 491; McCarrol v. 
McCarrol, 2 Ch. Chamb. (U. C.) 380; 
Lewis v. Jones, 1 Ch. Chamb. (U. C.) 
120; Jackson v. Jackson, 7 Grant Ch. 
(U. C.) 114. 

Refusal to comply with a rule 
ed bind pt v. Grundies, 174 I}. 

43. French v. Central Constr. Co., 
bas at St. 509, 81 NE 751, 12 LRANS 
44. Albert Hass Lumber Co. v. 
Gibson, 172 Ala. 111, 54 S 994, Ann 
Ca31913D 497. 

45. Bennett v. Empire Printing, 
ete., Co., 15 Ont. Pr. 430; Hutchinson 
v. Twyford, 7 Terr. L. 420. 

[a] Lodging an appeal against an 
order for security for costs is “suf- 
ficient cause,” within the meaning of 
rule 1246, to exempt plaintiff from 
having his action dismissed for fail- 
ure to comply with the order pend- 
ing the appeal. Bennett v. Empire 
Printing, ete., Co., 15 Ont. Pr. 430. 

[b] Failure to show the court that 
security for costs is unnecessary is 
not a ground for dismissal, but only 
subjects the party to an absolute or- 
der to file security. Requard v. 


Theiss, 18 Misc. 568, 42 NYS 460. 

46. Willner v. Mink Restaurant 
Co., 61 Misc. 73, 113 NYS 31 [rev 60 
Misc. 358, 113 NYS 633]. 

47. Jackson v. Emmons, 176 U. S. 
532, 20 SCt 465, 44 L. ed. 576 [rev 13 
App. (D. C.) 269]. 

48. Bagwell v. Atlanta Cons. St. 
R.'Co., 109 Ga, 611, 34 SH 1018, 47 
LRA 486. 

[a] Thus an action by a father 
for the loss of the services of his 
minor daughter, occasioned by per- 
sonal injuries, should not be dis- 
missed because she refuses to obey 
an order of the court in which the 
action was pending, requiring her to 
submit to a physical examination of 
her person by a physician. Bagwell 
v. Atlanta Cons. St. R. Co., 109 Ga. 
611, 34 SH 1018, 47 LRA 486. 

49. Williams v. °Lindenberger 
Packing Co., 86 Wash. 292, 150 P 432. 


a oe In re Clerf, 55 Wash. 465, 104 
Bie Trapnall v. Craig, 19 Ark. 243; 


Fulton Packing Co. v. Cermak, 189 
Ill. A. 412; Whitman v. Weller, 39 
Ind. 515; Silvers v. Junction R. Co., 
17 Ind. 142. : 

52. U.S. Bank v. Kurtz, 2 F. Cas, 
No. 920, 2 Cranch C. C. 342; Dunham 
v. Riley, 8 F. Cas. No. 4,155, 4 Wash. 
C. C. 126; Jackson v. Marsh, Col. & C. 
Cas. (N. Y.) 209; Graham v. Hamil- 
ton, Jo. N.C." 381. 

[a] Necessity for motion for or- 
der.—Under acts authorizing the cir- 
cuit court on motion and notice to re- 
quire a party to produce his books 
and on his failure to do so on motion 
to give judgment for the other party 
as in case of nonsuit, it is not enough 
for defendant to give notice to plain- 
tiff to produce his books and then 
move for a judgment, for there must 
first be a motion for an order to pro- 
duce the books. Thompson v. Shel- 
den, 20 How. (U. S.) 194, 15 L. ed. 
1001; U. S. Bank y. Kurtz, 2 F. Cas. 
No. 920, 2 Cranch C. C. 342. 

53. Ray v. Home, etc., Inv., etce., 
Co., 106 Ga. 492, 32 SE 603; Parish v. 
Weed Sewing-Machine Co., 79 Ga. 682, 
7 SE 138. 

54. Randall v. Detroit, etce., R. Co., 
139 Mich. 477, 102 NW 988. 

55. Foster v. Sandeman, 5 Phila. 
(Pa.) 1338. 

56. Foster v. Sardeman, 6 Phila. 
(Pa.) 1383. 

57. Morgridge v. Stoeffer, 14 N. D. 
430, 104 NW 1112; Allison v. Bryan, 


1182. [18 C.J.) 


to prosecute in forma pauperis,°s 


bail was improperly required in 


26 OK 620, 109 P 984, 80 LRANS 
146; Williams vy. Lindenberger Pack- 
ing Co,., $6 Wash, 292, 150 P 432. ; 

$58. Fuller v. Montague, 53 Fed, 


59. Moore v. Fall, 42 Me. 450, 66 
AmD 297. 

60. Bryant v. J. C. Harris Lumber 
Co., 70 Miss. 683, 12 S 585. 


61. rd ov. Bartlett, 3 Baxt. 
(Tenn) 20. 

62. Lyon v. Harlow, 7 Mo, $46. 

63. Powell vy. Coward, 2 Overt. 
(Tenn) 326. 

{a] Im Wisoonsin (1) by statute 


the court may on motion of the ad- 
verse party dismiss the action pro- 
vided the state tax on the action is 
not paid and summons not filed with- 
in ten days after service of an an- 
swer or demurrer, Clark v, Fox, ete., 
Impr. Co., 20 Wis. 421.. (2) Defend- 
ant’s right, under Rev. St. $ 2633, to 
move for dismissal if the summons 
is not filed or a state tax of one 
dollar paid within ten days after the 
service of an answer is not affected 
by a rule of court which provides 
that the clerk shall not receive nor 
file any note of issue in any case, nor 
lace any cause on the calendar, un- 
ess the state tax and two dollars 
fees for clerk’s salary shall have been 
paid. Matthes v. Thompsen, 83 Wis, 
565, 538 NW 848. 

“es Wight v. Kirkpatrick, 5 Tl. 


65. Gillespie v. Redmond, 18 Tex, 
9 (holding that failure of a plaintitf 
to transfer a-.record in time, pursu- 
ant to an order for a change of venue, 
may not make a discontinuance nec- 
essary, as the court. to whieh the 
change is ordered may for good cause 
shown permit a docketing at a sub- 
sequent time). 

Martin, 23 


66. Miss,—Dove 
Miss, 588. 

Mo.—Dexter Impr. Assoe, v. Dexter 
Christian College, 284 Mo, Ti, 188 
SW 40; Keith. v. Wilson, 6 Mo. 435, 

v.. Wentworth, 


35 AmD 443. 

N. H—Brown 46 
N. H. 490, SS AmD 228. 

N. ¥.—Pate v. Prudential Ins, Co, 
188 NYS. 249. 

R. I.—Clarke v. Rice, 15 R. I. 1823, 
28 A $01. 

Eng.— Reynolds v. Howell, L. R. 8 
“ Fide Murse v. Dumford, 18 Ch, 


Ont.—Mackay v. Macfarlane, 12 
Ont, Pr, 149. 

But compare Colethan v, Simpson, 
2 Dana (Ky.) 166 (holding that the 
fact that a female plaintiff visited by 
defendant seeking to compromise the 
suit denied in a state of alarm that 
she authorized the suit or had a de- 
mand on him was not ground for a 
pment but should be left to the 
ury). 


untier 


Vv. 


improper oontrol or restraint 


a failure to tender 
an indemnifying bond in an action on a lost note, 
a failure to file an itemized account until two days 
after the writ was issued,®° a failure of the clerk 
and master in chancery or the complainant for sev- 
eral terms to issue an alias process against certain 
defendants who have never been served,®? or that 
an action com- 
menced by capias.®? A dismissal or nonsuit has been 
held proper, however, for a failure of plaintiff to 
give notice or make a demand conditional to his 
right to sue;®’ or for a failure to transmit the orig- 
inal papers, with the record of the proceedings in a 
cause wherein the venue had been changed,** al- 
though there is authority to the contrary.® 

[§ 92] 9. Want of Authority to Bring Suit. 
That a suit is instituted without authority of the 
person in whose name it is brought is ground for 
dismissal,®* although this rule does not apply te a 


Whether a married woman is) 
) RAS, YT A 88% 
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sent.®§ 


Person. 


of her husband in reference to a suit 
affecting her separate property may 
be inquired Into, and if it should ap- 
pear that ai suit was instituted 
against her wishes a discontinuance 
may be compelled. Rusher vy. Morris, 
9 HowPr (CN. Y.) 266, 

Rackley, 45 Ala, 


ie? Barwick Vv. 
218. 

68 Cleverly v. Whitney, 7 Pick. 
CESSeg, 36. 

69. U. S—Bonnifield v. Thorp, T1 


Fed, $24 [app dism S83 Fed, 1022 mem, 
27 CCA BSE mem], 

Cal.—Ventura County vw. Clay, 119 
Cal, 218, 51 P 189; Boston Tunnel Co, 
v. MeKenaie, 67 Cal. 485, § P 22; Tur- 
ner v, Caruthers, 17 Cal, 431; Magno- 
lia, ete, Fruit Cannery vy, Guerne, 3 
Sal, Unrep, Cas. 589, $1 PB: 868. 

Tli—Frye v. Calhoun County, 14 
Th. 182; Congregation of the Resur- 
rection Vv, Laibe, 152 Tl, A. 417, Com- 
pare Harrigan vy. Peoria County, 128 
Th, A. 651 [aff 226. Th. 270, SQ NE 
765] (holding that the proper meth- 
od of questioning the authority to 
institute and proseoute a suit is not 
by a motion to dismiss, but by obtain- 
ing a rule requiring a showing of 
authority). 

Towa.—Savery v. Savery, 3 Iowa 


271 
Mo.—Keith v, Wilson, 6 Mo, 4385, 
Manhattan R. 


35 AmD 448. 

N. Yo—Lindneim v, 

Co,, 68 Hun 122, 22 NYS 685, 

: Whore a a facie showing 
is made that attorneys had no au- 
thority to institute an action, it 
should be dismissed, unless they 
prove their authority, Bell vy, Far- 
well, 189 Tl. 414, 69 NE 955 [aff 89 
Tl, A, 688), 

(b] Suit by unlicensed attorney.— 
Under Rev. Le § 99, providing that 
no person shall practice as an attor- 
ney in any suit In which he is not a 
party in any court of record, by usin 
either his Own name or the name eo 
any other person, without having eb- 
tained a license, a suit commenced by 
a person who signs himself as agent 
for another and who has not been 
regmularty licensed as anh attorney will 
be dismissed on motion, Robb w 
Smith, 4 TM. 46, 

Manner of deman attorney's 


authori erally see Attorney and 
Client N Tse ist. 


70. See Pleading [$81 Cye $00), 
Tl. See Abatement and Revival sf 
17-387; Counts § 143) Pleading mi 


Cye. 166), 

7a. U. S.—Herndon v, Ridgeway, 
17 How, 424, 15 UL, ed. 100; Ladew vy, 
Tennessee Copper Co. 179 Fed. 245 
aff 218 U.S. BET See $1 SCt $1, $4, 


14 Ala, 584, 


Conn—Coyne v. Plame,- 90 Conn. 


} 


1 


[§§ 91-93 


suit brought in the name of an infant by his next 
friend,** er to a suit which, although brought with- 
out plaintiff's knowledge, is proseeuted with his con- 
A motion to dismiss is the proper pro- 
cedure where the authority of the attorney appear- 
ing for plaintiff is challenged. 

{§ 938] 10. Want of Jurisdiction—a. Of the 
Although all questions of jurisdiction of 
the person are as a general rule raised by de- 
murrer f° er plea," yet if want of jurisdiction is 
apparent upon the face of the record, the question 
of jurisdiction may ; 
motion to dismiss.*? 
jurisdiction is not apparent upon the face of the 
record, the presumption is that jurisdiction of the 
person has been acquired,’ and objection thereto 
eannot be raised by a motion to dismiss but only 
by a special plea ™ in abatement,’ in bar,'® or by 


pene be presented by a 
Vhere, however, the want of 


Tll.—Wiloox vy. Conklin, 255 Ill, 604, 
99 NE 669. 
Ind.—Byers vy. Union Cent. L. Ins. 
Co, 17 Ind. A. 101, 46 NE 475. In 
some earlier cases it was held that 
objection to the jurisdiction of the 
person, if it ay pears on the face of 
the record, must be taken by demur- 
rer; if not, it must be taken by an- 
swer. Keiser vy. Yandes, 45 Ind. 174; 
Newell v. Gatling, 7 Ind 147, 
La——Bourdette’s Suee, 126 La. 291, 
b2 S 497, 
Me.—Littlefield wv. Maine Cent. R, 
657; Badger v. 


Co,, 104 Me, 126, TL A 
Tewle, 48 Me, 20, 

Mass.—Roberts v. Anheuser Busch 
Brewing Assoo, 215 Mass. 841, 102 
NE_ 816, 

Minn.—Park v. Shannon, ete, Co, 
167 NW 285, 

Miss.—Wicksburg Bank yv. Jen- 
nings, 13 Miss, 426, 

. Yo<Bacon v. Abbey Press, 43 
Mise. $45, S87 NYS 165, 

Tenn.—Miller v. Park City, 126 
Tenn, 427, 150 SW 90, AnnCasl913B 
88; Parker v. Porter, 4 Yerg. 81. 
ee Va—Priece v. Pinrell, 4 W. Va. 


ta] Personal service before hear- 
ing on motion—Iif at entry of the 
action the court had no jurisdiction 
of the person or property of defend- 
ant, the oase will be dismissed on 
motion, if seasonably filed, although 
personal service may have been made 

efore a hearing upon the motion. 
Cassity vw Cota, 54 Me, 880, 

7S. Farmers’, ete, Ins. Coa. v. 
Buekles, 49 Tl. 482; Delaware, ete, R, 
Co. vo New York, ete, Ry Ca, 
Mise, 280, 88 NYS 1081. 

74. Tigrett v. Taylor, 180 Ala, 296, 
€0 S Sbs, 

75. Colo.—Western Union Tel, Co, 
v. Claymore, 2 Cole, $2; Cody vw Ray- 
naud, 1 Cole, 272, 

T——Farmers’, eto, 
Buekles, 49 TU. 482. 

Meo—Badger vy. Towle, 

Mass.—-Crosby v 
Mass, 114. 

Va-—North America Guarantee Co, 
v. saynchburg Kirst Nat. Bank, 95 Va. 
480, 28 SE 909, 

See generally Abatement and Re- 
vival § 19; Pleading [31 Cye 166], 

ta] ce of summons.—Where 
the question of Jurisdiction arises 
from the mede ef serving the sum- 
mons, it is error to consider such 
question on a motion te dismiss. 
Farmers’, eto, Ins, Co. vw. Buckles, 
49 TR 482. Objections relating to 
process generally see infra §§ 95-98. 

76. Files v. Reynolds, 66 Ark, $14, 
$0 SW 609. See generally Pleading 
[31 Cye 166], 

ta] A motion to dismiss an action 
by an agent because his principal 
WAS 8 Foreign corporation and had 
not filled with the secretary of state 
a certifieate designating an agent ir 


Ins, Co. v. 


48 Me, 20. 
Harrison, 116 


§§ 93-94] 


answer.’? A motion for dismissal for want of juris- 
diction of the person will lie where plaintiff, in 
order to give jurisdiction to the court in an action 
against a nonresident defendant, united in the action 
That defendant has the 
right to be sued in another county does not author- 
ize a dismissal, but the cause should be trans- 
ferred,’® especially where by his own acts he has 
made it doubtful in what county he resides.®° 

{[§ 94] b. Of the Subject Matter, 
dismiss is proper where it appears from the record 
at any stage of the proceedings that the court has 
not jurisdiction of the subject matter,’ as where 
it appears that the amount claimed by or found 
to be due plaintiff is below or in excess of the 
jurisdictional amount prescribed by statute,®? al- 
though where plaintiff brings his action in good 
“Church, 7 Colo. 143, 2 P 218 (although 


a fictitious defendant.7® 


the state on whom process should be 
served was properly denied, as that 
matter should have been brought in 
bar as a defense. Files v. Reynolds, 
66 Ark, 314, 50 SW 509. 

77. Keiser v. Yandes, 45 Ind. 174; 
Newell v. Gatling, 7 Ind. 147; Rude 
v. Ohio Mut. L. Assoc., 4 Oh. Dec. 
(Reprint) 244, 1 ClevLRep 157. 

78. Henderson vy. Kissam, 8 Tex. 
46; Bush v. Cameron, 26 Gratt. (67 
Va.) 403. 

fa] Thus where a defendant is 
sued outside of his county by means 
of a fictitious codefendant, although 
the joinder was made by mistake, de- 
fendant is entitled to a dismissal if 
he does not yoluntarily submit to the 


jurisdiction of the court. Henderson 
v. Kissam, 8 Tex. 46. 
79. Kuteman v. Page, 3 Tex. A. 


Civ. Cas. § 164; Sanipoli v. Pleasant 
Valley Coal Co., 31 Utah 114, 86 P 
865, 10 AnnCas 1142. 

80. Kuteman v, Page, 3 Tex. A. 
Civ. Cas. § 164. 

gl. U. S.—Susquehanna, ete, R., 
ete., Co. v. Blatchford, 11 Wall. 172, 
20 L. ed. 179; Ladew v. Tennessee 
Copper Co., 179 Fed. 245 [aff 218 U.S. 
357, 369, 31 SCt 81, 84, 54 L. ed. 1069, 
1073]; West Fork Glass Co. v. Innes- 
Weld Glass Co., 178 Fed. 205, 101 
CCA 525; Kinney v. Mitchell, 136 Fed. 
773, 69 CCA 493; Municipal Inv. Co. 
v. Gardiner, 62 Fed. 954; Connor v. 
Vicksburg, ete., R. Co., 36 Fed. 273, 
1 LRA 331; Walker v. Flint, 7 Fed. 
435, 2 McCrary 341. 

Ala.—Burns v, Henry, 67 Ala. 209. 

Tll—Frantz vy. Fleitz, 85 Ill. 362; 
Douglass v. Dee, 194 Ill. -A. 612; 
Windsor vy. Cleveland, etc., R. Co., 105 
Til. A. 46. 
gybie rt aise v. Monroe, 35 La. Ann. 

Me.—Upkham v. Bradley, 17 Me. 428. 

Nebr.—Dhooghe yv. Chicago, etce., R. 
Co., 91 Nebr. 613, 1836 NW 1075. 

N. J.—Buttoro v. Whalen, 64 N. J. 
L. 461, 45 A 981. 

N. Y.—Gormly v. McIntosh, 22 
Barb. 271; Perry v. Erie Transfer Co., 
19 NYS 239, 22 NYCivProc 178, 28 
AbbNCas 430; Bradt v. Kirkpatrick, 
7 Paige 62. : 

N. C.—Parker v. Southern Express 
Co., 132 N. C. 128, 438 SE 603 (after 
verdict). 

Pa.—Kinney y. Mitchell, 14 Pa. 
Dist. 301. 
geet I.—Edwards v. Hopkins, 5 R. I. 

8. 

Peo aes ais v. Bloomfield, 6 Tex. 


Vt.—Sanders v. Pierce, 68 Vt. 468, 
e5d 877; Stoughton v. Mott, 13 Vt. 

W. Va.—Suber v. McClintic, 10 W. 
Va. 236. 

See also Abatement and Revival § 
31; Courts § 144. 

[a] A transitory action brought 
in the wrong place shouid be dis- 
missed on motion. Otis v. Wake- 
man, 1 Hill (N. Y.) 604. 

8s2. Ala.—Burns v. Henry, 67 Ala. 


09. 
Colo —Denver, tee ite loos ws 
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A motion to 


the petition stated it to be within the 
jurisdiction). 

Fla.—Sumner Lumber Co. v. Mills, 
64 Fla. 513, 60 S 757. 

Ill—tTaylor v. Smith, 64 Ill. 445; 
Phillips v. Quick, 63 Ill. 445; Doug- 
lass v. Dee, 194 Ill. A. 612. 

Ky.—Armstrong v. Illinois Cent. R. 
Co., 162 Ky. 539, 172 SW 947; Craw- 
ford v. Kidd, 2 Ky. Op. 117. 
ee cra v. Monroe, 35 La. Ann, 

Mich.—Backus v. Jeffrey, 47 Mich. 
127, 10 NW 138. 

114 Miss. 


Miss.—Roberts v. Gay, 
627, 74 S 439. 
R, I.—EHdwards v. Hopkins, 5 R. I. 


138. 
Ss. C—Hammarskold v. Bull, 43 
S.C. L. 474. 


Tex.—Carswell vy. Habberzettle, 99 
Tex. 1, 86 SW 738, 122 AmSR .597; 


‘St. Louis Southwestern R. Co. v. Hill, 


97 Tex. 506, 80 SW _ 368; Western 
Union Tel. Co, v. Arnold, 97 Tex. 365, 
77 SW 249, 79 SW 8; Carter v. Hub- 
bard, 79 Tex. 356, 15 SW 392; Had- 
dock v. Taylor, 74 Tex. 216, 11 SW 
1093; Stone v. Bare, (Civ. A.).198 SW 


1102 (where jury find plaintiff made! 


false statements to bring case with- 
in jurisdictional amount); Goodhue v. 
Western Union Tel. Co., 57 Tex. Civ. 
A, 297, 122 SW 41; International, etc., 
R. Co. v. Voss, (Civ. A.) 99 SW 189; 
Roller v. Zundelowitz, 32 Tex. Civ. A. 
165, 73 SW 1070; Hill v. Strauss, 
(Civ. A.) 56 SW 540; Jones v. Texas, 
etc., R. Co., 23 Tex. Civ. A. 65, 55 SW 
3871; McFadin v. San Antonio, 22 Tex. 
Civ. A. 140, 54 SW 48; Doherty v. 
Galveston, 19 Tex. Civ. A. 708, 48 SW 
804; Hammond v. Lamar County, 18 
Tex. Civ. A. 188, 44 SW 179. 

Vt.—Sanders v. Pierce, 68 Vt. 468, 
35 A 377. 

[a] Under the Alabama statutes 
(1) where in actions ex contractu 
upon moneyed demands the amount 
of recovery not reduced by set-off is 
less than the sum of which the court 
has jurisdiction, the suit must be 
dismissed unless there is filed the 
prescribed affidavit stating that the 
amount sued for is. actually due. 
Gadsden First Nat. Bank v. Pinson, 
105 Ala. 588, 17 S 182; Camp v. Ma- 
rion County, 91 Ala. 240, 8 S 786; 
Mills v. Long, 58 Ala. 458; Wood v. 
Fowler, 37 Ala. 55; King v. Parmer, 
84 Ala. 416; McClure v. Lay, 30 Ala. 
208; McAllister v, McDow, 26 Ala. 
453; Cummings v. Edmundson, 5 Port. 
145. (2) But these statutes do not 
apply to actions of trespass quare 
clausum fregit (Morris v. Robinson, 
80 Ala. 291), (3) nor to actions for 
the conversion or detention of per- 
sonal property (Haws v. Morgan, 59 
Ala. 508; King v. Parmer, supra). 

{b] Where on demurrer plaintiff’s 
demand is reduced to a sum less than 
the amount of which the court has 
jurisdiction, the cause should be dis- 
missed. International, ete., R. Co. v. 
Voss, (Tex. Civ. A.) 99 SW 189; Do- 
herty v. Galveston, 19 Tex. Civ. A 
708, 48 SW 804. y 
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faith believing that he has a just claim to more 
than the jurisdictional amount, his ease will not be 
dismissed for want of jurisdiction because he fails 
to establish that amount on the trial.*3 
jurisdictions it seems that a motion to dismiss will 
lie if the want of jurisdiction appears in any way 
at any stage of the proceedings;8* but in others it 
is held that a motion to dismiss is the proper pro- 
cedure only where the want of jurisdiction is appar- 
ent on the record, and that in any other case of want 
of jurisdiction of the subject matter the objection 
must be taken by demurrer, plea, or answer.®® 
some cases it is held that the action may be dis- 
missed without any objection being made,’* as where 
the verdict rendered finds for plaintiff an amount 
less than the jurisdictional amount prescribed by 
statute,®’ and in the federal courts an action which 


In some 


In 


[ec] Intentional overvaluation.— 
Under a statute authorizing a dismis- 
sal when the cause is brought with 
a false valuation of the property in- 
volved in order to confer jurisdiction, 
it must clearly appear that the over- 
valuation was intentionally made for 
that purpose, and was not a reason- 
able and bona fide estimate of the 
property sued for. Roberts v. Gay, 
114 Miss. 627, 75 S 439. 

Sp Powers v. Thayer, 30 Vt. 

84. Schickler v. Washington Brew- 
ery Co., 33 App. (D. C.) 35; Thomp- 
son v. The Julius D. Morton, 2 Oh. 
Peat 59 AmD 658. See also supra 


85. U. S—Susquehanna, ete, R., 
ete., Co. v. Blatchford, 11 Wall. 172, 
20 L. ed. 179; Walker v. Flint, 7 Fed. 
435, 2 McCrary 341. 

Ala.—Burns v. Henry, 67 Ala. 209. 

Conn.—Cocking v. Greenslit, 71 
Conn. 650, 42 A 1000. But see Wild- 
man v. Rider, 23 Conn. 172 (holding 
that it was the duty of the court to 
dismiss the case whenever it dis- 
covered that it had no jurisdiction 


over it, and that it was immaterial 
by whom knowledge of that fact was 
communicated). 

Ga.—Crawford vy. Ryals, 86 Ga, 349, 
12 SE 814. 

Ind.—Ludwick v. Beckamire, 15 
Ind. 198. 

N. Y.—Gormly v. McIntosh, 22 
Barb. 271; Delaware, etc., R. Co. v. 


New York, etc., R. Co., 12 Misc. 230, 
33 NYS 1081; Bradt v. Kirkpatrick, 7 
Paige 62. 

N. C.—Cole v. Carolina Cent. R. Co., 
74 N. C587. 

Tex.—Hoffman v. Cleburne Bldg., 
etc., Assoc., 85 Tex. 409, 22 SW 154; 
Carter v. Hubbard, 79 Tex. 356, 15 
SW 392. Compare Gouhenant v. An- 
derson, 20 Tex. 459; Austin v. Jor- 
dan, 5 Tex. 130; Fitzpatrick v. Small, 
1 Tex. A. Civ. Cas. § 1140; Sander v. 
Ker, 1 Tex. A. Civ. Cas. § 1081 (all 
holding that although the jurisdic- 
tion may appear regular on the rec- 
ord, yet if it appears that statements 
therein were made falsely for the 
purpose of conferring jurisdiction it 
is good ground for dismissal). 

And see cases supra note 81. 

fa] Exclusive jurisdiction of an- 
other court must appear before a 
case should be dismissed from a 
court of general jurisdiction for want 
of jurisdiction. Cocking v. Greenslit, 
71 Conn. 650, 42 A 1000. 

86. Burgess v. Burgess, 71 N.. H. 
293, 51 A 1074; Edwards v. Hopkins, 
5 R. I..138; Hammarskold v. Bull, 43 
S: C. L. 474; Cresap v. Kemble, 26 W. 
Va. 603. F ‘ 

[a] Am“appellate court will dis- 
miss a bill) although there was no 
demurrer ‘thereto, where the lower 
court had no jurisdiction of the sub- 
ject matter. Cresap v. Kemble, 26 
W. Va. 603. , 

87. Dénver}-etc., R. Co. v: Church, 
7 Colo.143,'2'°P 218; Owens v. Curry, 
84.S. C) L. 261 [overr Nance v. Palm- 
er tT 85 C552, 788 4 - 
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[§§ 94-98 


is brought by one person for the benefit of another | by defendant within such three years.°*® Such stat- 


who could not himself have invoked the jurisdiction 
of a federal court will be dismissed by the court on 
its own motion.®® 

Abatement by statute. Where by statute a cer- 
tain action abates and power to maintain it is 
taken away, the trial court is without jurisdiction, 
and must dismiss the action.®? 

[§ 95] 11. Objections Relating to Process °°— 
a. Want of Service. Want of service of process 
unless waived is a ground for dismissal.°1 Where 
only some of several defendants sued jointly are 
served with process, a motion to dismiss made by 
the defendants served should be granted,®? unless it 
appears that the other defendants are dead or be- 
yond the jurisdiction,®? or unless a complete deter- 
mination of the controversy can be had without the 
presence of the defendants not served.** 

[§ 96] b. Delay in Issue, Service, and Return 
of Process. Defendant is entitled to a dismissal 
unless a summons is issued ® or process is served °° 
within the time prescribed by statute, unless it is 
shown that he was absent from the state or con- 
cealed himself to avoid service.** Under some stat- 
utes an action must be dismissed unless summons is 
issued within one year and service and return there- 
on are made within three years after the commence- 
ment of the action,®°* or unless appearance is made 


ute does not limit the time for service of the sum- 
mons to one year after the commencement of the 
action, but fixes the extreme limit of time, for both 
the service and return of summons, at three years.’ ’ 
But notwithstanding such statute it is still within 
the diseretion of the court to determine whether 
there has been an inexcusable delay within the 
period prescribed, and if so, to dismiss,? even though 
summons was issued and service was had within the 
time prescribed by statute.® 

[§ 97] co. Defects in Steps Leading to Issuance 
of Process. An action may be dismissed for omis- 
sion to indorse upon the writ, as required by stat- 
ute, the true nature of the action. The fact that 
process intended for service on one defendant is im- 
properly directed is no ground for dismissal where 
a motion therefor is not made by him or on his 
behalf. It has been held that an arrest of a debtor 
on mesne process under a creditor’s sworn certifi- 
cate, which is not made in compliance with the 
statutory requirements, is a ground for dismissal;°® 
but on the other hand a failure to make affidavit 
necessary to the issuance of process for arrest has 
been held not ground for dismissal.? 

{§ 98] d. Defective or Irregular Service or Re- 
turn. Ordinarily an action will not be dismissed 
because of a defective service,® or return of pro- 


88. 
381, 1 L. ed. 424, 16 F. Cas. No. 9,321; 
Lake County v. Dudley, 173 U. S. 243, 
19 SCt 398, 43 L. ed. 684; Lehigh 
Min., etc., Co. v. Kelly, 160 U. S. 327, 
16 SCt 307, 40 L. ed. 444; Jones v. 


League, 18 How. (U. S.) 76, 15 L. ed. | 


263; Hurst v. McNeil, 12 F. Cas. No. 
6,936, 1 Wash. C. C. 70. 

89. Johnson v. Reeves, 112 Miss. 
227, 72 S 925. 

$0. Process generally see Process 
[32 Cye 412]. 

91. Ga.—Rowland y. Towns, 120 
Ga. 74, 47 SE 581; McGhee v. Gaines- 
ville, 78 Ga. 790, 3 SE 670. 

Me.—Searls v. Hardy, 75 Me. 461; 


Briggs v. Davis, 34 Me. 158. 
Mo.—Pitkin v. Flagg, 198 Mo. 646, 


97 SW_ 162. 

N. C.—wWarlick v. Reynolds, 151 
N._C. 606, 66 SE 657. 

Tex.—Cain v. Wharton, (Civ. A.) 


196 SW 952. But compare Crow v. 
Cattlemen’s Trust Co., (Civ. A.) 198 
SW 1047 (holding that where in an 
action against an alleged joint stock 
company a plea in abatement was sus- 
tained for lack of service on the offi- 
cers, it was error to dismiss the case 
in the absence of a showing that plain- 
tiff declined to make further efforts 
to procure service on such officers). 

92. Graham v. Marks, 95 Ga. 38, 
21 SE 986; Morris v. Crawford, 16 
AbbPr (N. Y.) 124. 

[a] Where some of the defend- 
ants have not been served with proc- 
ess, the action cannot be brought to 
trial by the others, but their remedy 
is by motion to dismiss. Morris v. 
Crawford, 16 AbbPr (N. Y.) 124. 

93. Graham v. Marks, 95 Ga. 38, 
21 SH 986. 

94 Peck v. Agnew, 126 Cal. 607, 
59 P 125; Kaliske v. Weil, 33 NYS 
413, 24 NYCivProc 248. 

[a] Where no summons is served 
and only part of the defendants ap- 
pear and the courtsswould be author- 
ized to render judgment against such 
appearing defendants in the absence 
of the others, it has no jurisdiction 
to dismiss the action, on motion of 
the defendants, who have not ap- 
peared, as to those defendants who 
have. Peck v. Agnew, 126 Cal. 607, 
59 P 125 [under Code Civ. Proc. § 581]. 

95. Coombs v. Parish, 6 Colo. 296; 
Steves v. Carson, 2 Colo. A. 202, 30 
P 1102; Chavier v. Giraldez, 15 Porto 


Maxwell v. Levy, 2 Dall. (Pa.)} Rico 145; Goslin v. Goslin, 27 N. B. 


221 (unless summons issued in sea- 
sonable time). 

96. Anderson v. Nawa, 25 Cal. A. 
151, 143 P 555; Tyler v. Mutual Dist. 
Messenger Co., 17 App. (D. C.) 85; 
Solomon v. Newell, 67 Ga. 572; John- 
son v. Carr, 210 Mass. 1, 95 NE 966. 
Compare Smith v. Bohn, 22 F. Cas. 
No. 13,015, 4 Wash. C. C, 127 (holding 
that under the act of the assembly 
of Pennsylvania of the 20th of March, 
1724, the summons must have been 
served ten days before the return 
day, but if it was not served that 
length of time, the writ was not to be 
dismissed, but plaintiff must proceed 
regularly to enforce an appearance). 

97. Wilson v. Leo, 19 Cal. A. 793, 
127 P 1043. 

98. Swortfiguer v. White, 141 Cal. 
576, 75 P 172; Pacific Pav. Co. v. Vi- 
zelich, 141 Cal. 4, 74 P 352; Sharp- 
stein v. Eells, 132 Cal. 507, 64 P 
1080; Siskiyou County Bank v. Hoyt, 
132 Cal. 81, 64 P 118; Peck v. Agnew, 
126 Cal. 607, 59 P 125; Vrooman v. 
Li Po Tai, 113 Cal. 302, 45 P 470; Bel- 
lingham Bay Lumber Co. v. Western 
Amusement Co., (Cal. A.) 170 P 632; 
ennand v. Parmelee, 6 Cal. A. 537, 92 

[a] Such a statute is not uncon- 
stitutional so far as it is made ap- 
plicable to pending suits. Wrooman 
v. Li Po Tai, 113 Cal. 302, 45 P 470. 

99. Bellingham Bay Lumber Co. 
v. Western Amusement Co., (Cal. A.) 
170 P 632. And see cases supra note 98. 

[a] Defendant’s appearance 
the expiration of three years (1) does 
not defeat his right to a dismissal. 
Bellingham Bay Lumber Co. v. West- 
ern Amusement Co., (Cal. A.) 170 P 
632. (2) An action in which there 
was no appearance by defendant un- 
til five years after its commencement, 
and in which the summons was never 
served, should be dismissed, notwith- 
standing the recent substitution of 
a new party as plaintiff. Swortfiguer 
v. White, 141 Cal. 576, 75 P 172. 

[b] Appearance of part of defend- 
ants.—Failure to return the summons 
within the time prescribed by statute 
authorizes a dismissal as to such de- 
fendants as have not appeared, but 
the action may be prosecuted against 
those who have made such appear- 
ance, provided the court will be au- 
thorized to render a judgment against 


them in the absence of the other de- 
fendants. Peck v. Agnew, 126 Cal. 
607, 59 P-125. 

1. Murray v. Gleeson, 100 Cal. 511, 
36 P 88. 

{a] Although summons is served 
within the three year period, the ac- 
tion must be dismissed if the return 
is not made within such period. Bel- 
lingham Bay Lumber Co. v. Western 
Amusement Co., (Cal. A.) 170 P 632. 

2. Romero v. Snyder, 167 Cal. 216, 
138 P 1002; Murray v. Gleeson, 100 
Cal. 511, 85 P 88; Kreiss vy. Hotaling, 
99 Cal. 383, 33 P 1125; Castro v. San 
Francisco, 4 Cal. Unrep. Cas. 500, 35 


P 1035. 

[a] The only limitation upon this 
discretion is that it must not be 
abused. Kreiss v. Hotaling, 99 Cal. 
383, 33 P 1125. 

8. Stanley v. Gillen, 119 Cal. 176, 
81 P 183; Anderson v. Nawa, 25 Cal. 
A. 151, 143 P 555 (unexplained delay 
for two years and ten months in serv- 
ice of summons); Meyers v. Parme- 
lee, (Cal. A.) 92 P 662; Bernard v. 
Parmelee, 6 Cal. A. 537, 92 P 658. 

4 Williams vy. Campbell, 1 
(1_Va.) 153 (action of trover). 

Dismissal and nonsuit in action of 
trover generally see Trover and Con- 
version [38 Cye 2104]. 

5. Caldwell v. Freeman, 146 Ga. 
469, 91 SE 544. 

6. Bailey v. Carville, 62 Me. 524; 
Sargent v. Roberts, 52 Me. 590. 

7. Wann vy. McGoon, 3 Ill. 74; 
Sabet v. Saunders, 11 Cush. (Mass.) 


8. Cal.—Roberts v. Stanislaus Su- 
per. Ct., 30 Cal. A. 714, 159 P 465. 

Iowa.—Cheever vy. Lane, 3 Iowa 296. 
ee a Pigs" v. Jones, 10 La. Ann. 
Mass.—Lincoln v. Tauntoy Mfg. 
Co., 11 Cush. 440. 

Vt.— Bliss v. Connecticut, ete. R. 
Co,, 24 Vt. 428. 

Wis.—De Fyn v. Power, 167 NW 447. 

[a] Filing notice of lis pendens.— 
While service of summons in suit to 
set aside fraudulent conveyance was 
properly set aside for defective or- 
der of publication, the action was im- 
properly dismissed, where, after sher- 
iff's return that defendants could not 
be found, summons and complaint 
were filed with clerk and notice of lis 
pendens filed in office of register of 
deeds, since plaintiffs, entitled to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 98-101] 


cess;® although it has been held that it may be dis- 
missed as to a part of the defendants who are irregu- 
larly and improperly brought before the court.1° A 
motion to dismiss for insufficiency of service, based 
on facts not apparent of record, cannot be enter- 
tained.11_ So also it is not a ground for dismissal 
that service of process was procured by a fraudu- 
lent device or trick;!? that a copy of the writ alone 
and no process was served on defendant;'* or that 
a cause was improperly commenced by a capias ad 
respondendum instead of summons;** and an action 
will not be dismissed because the service was in- 
sufficient to support a personal judgment, if it was 
sufficient to hold property by attachment.1> It has 
been held, however, that a cause will be dismissed 
where there is total want of authority in the person 
serving the process,!® or where process is executed 
out of the jurisdiction of the court!” and service 
of a writ by a summons instead of by copy, as re- 
quired by statute, is.ground for dismissal.‘* So in 
case of misnomer of defendant the proper course 
is to discontinue and commence the action anew by 
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issuing a writ against the true defendant.19 ; 

[§ 99] 12. Objections Relating to Parties 2°— 
a. Want of Capacity to Sue. As a general rule, 
want of legal capacity to sue cannot be taken advan- 
tage of by a motion to dismiss or for a nonsuit.21 
Some decisions, however, hold that where suit is 
brought by a person who has no standing to main- 
tain it, a motion to dismiss is a proper remedy.?2 

[§ 100] b. Misnomer. As a general rule the 
misnomer of a party is not a ground for motion to 
dismiss or for nonsuit,?* but should be availed of 
by plea in abatement;?* but there is authority to 
the contrary.2> A petition which fails to indicate 
which party named in the caption is plaintiff or 
which is defendant may be dismissed in the absence 
of an offer of amendment.26 Where the defendant 
described in the petition or complaint is not a real 
defendant, the action must be dismissed for want 
of a party defendant.27 

[§ 101] ¢. Misjoinder of Parties.28 At common 
law a joinder of too many plaintiffs is, as a general 
rule, a ground of dismissal or nonsuit on trial, 


benefit of the lis pendens, could pro- 
cure a valid order of publication upon 
the summons and complaint and com- 
plete service. De Fyn v. Power, 
(Wis.) 167 NW 447. 

9. Phillebart v. Evans, 25 Mo. 323; 
Church v. Furniss, 64 N. C. 659. Com- 
pare Abbott v. Abbott, 101 Me. 343, 64 
A 615 (holding that a dismissal was 
properly granted where the return of 
service upon a defendant absent from 
the jurisdiction failed to state that the 
officer left the summons at defend- 
ant’s last and usual place of abode). 

[a] Where notice is given by pub- 
lication, advertisement is the sub- 
stantial process, and the cause will 
not be dismissed for failure to re- 
turn summons. Church v. Furniss, 64 
N. C. 659. 

10. Kirby v. Soule, 178 Mich, 406, 
144 NW 837; Ingersoll v. Davis, 14 
Wyo. 120, 82 P 867 (holding that an 
action to foreclose a mortgage was 
properly dismissed without prejudice 
as to defendants in whose favor limi- 
tations appeared to have run, where 
such defendants were served by pub- 
lication only and did not appear, so 
that no personal judgment could have 
been rendered against them). 

11. Johnson v. Carr, 210 Mass. 1, 
95 NE 966; Harriman v. Reading, etc., 


R. Co., 173 Mass. 28, 53 NE 156; 
Richmond v. Whittlesey, 2 Allen 
(Mass.) 230; Hilton v. Consumers’ 


Can Co., 103 Va. 255, 48 SE 899. 

12. Fitzgerald, etc., Constr. Co. v. 
Fitzgerald, 137 U. S. 98, 11 SCt 36, 34 
L. ed. 608; Crosby v. Harrison, 116 
Mass. 114; Beacom v. Rogers, 79 Hun 
220, 29 NYS 507. 

13. Killen v. Compton, 60 Ga. 116. 

14. Rittenour yv. McCausland, 5 
Blackf. (Ind.) 540. But compare 
Caldbeck vy. Simanton, 82 Vt. 69, 71 
A 881, 20 LRANS 844 (holding that 
where a writ issued as a capias on 
which defendant was arrested set him 
up as of a certain town in a given 
county of the state, this was a suffi- 
cient determination of residence for 
the purpose of his motion to dismiss 
on the ground that the action was 
founded on contract and a capias was 
not the proper process). A 3 

15. Shampeau v. Connecticut Riv- 
er Lumber Co., 37 Fed. 771; War- 
lick v. pga etc., Co., 151 N. C. 
€06, 66 SE 657. 

16. Howard v. Walker, 39 Vt. 163; 
Bliss v. Connecticut, etc., R. Co., 24 
Vt. 428. 

17. Williams v. Welch, 5 Wend. 
(N. Y.) 290; Netter-Oppenheimer v. 
Elfant, 63 W. Va. 99, 59 SE 892. 

18. wleener v. Free Baptist Assoc., 
58 N. H. 27. 

19. Brittin v. Shloss, 9 WklyNC 


(P2.) 510. 
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20. Parties generally see Parties 
[30. Cye 1]. 

21. Md.—Kettlewell v. Peters, 23 
Md. 312. 

N. J.—Hatter v. Hosp, 3 N. J. L. J. 


152. 

N. Y.—C. R. Parmele Co. v. Hass, 
171 N. Y. 579, 64 NE 440; Spooner v. 
Delaware, etc., R; Co..115 N! Y. 22, 
21 NE 696; Fink v. Manhattan R. Co., 
15 Daly 479, 8 NYS 327, 18 NYCiv 
Proc 141, 24 AbbNCas 81; Independ- 
ent Trembowler Young Men’s Benev. 
Assoc. v. Somach, 52 Mise. 538, 102 
NYS 495; Wright v. Faulkner, 52 
Mise. 100, 101 NYS 807. But see 
Wells v. Bushe, 118 NYS 486 (holding 
that a suit by an administrator who 
had been improperly appointed and 
whose letters had been cancelled will 
be dismissed). 

N. C.—Fisher v. Traders’ Mut. L. 
Ins. Co., 136 N. C. 217, 48 SE 667. 

Okl.—Waldock v. Winkler, 51 Okl. 
485, 152 P 99. 

Wash.—Dahl y. Tibbals, 5 Wash. 
259, 31 P 868. And see Anustasakas 
v. International Contract Co., 50 
Wash. 119, 98 P 93 (holding that 
where in an action by a widow and 
minor children for wrongful death, 
the complaint stated a cause of ac- 
tion in favor of the widow, the fact 
that the guardian ad litem for the 
minors was rot properly appointed 
would not authorize a nonsuit). 

{a] The proper practice is to in- 
terpose an objection of plaintiff’s le- 
gal incapacity to sue by answer, 
where the defect does not appear on 
the face of the complaint, but if it 
does, the objection must be made by 
demurrer. See Pleading [31 Cyc 737]. 

[b] The question as to plaintifi’s 
ownership of a note sued on cannot 
be raised by motion to dismiss. Wal- 
dock v. Winkler, 51 Okl. 485, 152 P99. 

22. Ga.—Southwestern R. Co. v. 
Millian, 62 Ga. 607 (action by wrong 
party); Bremen Fdy., etc., Works v. 
Boswell, (A.) 96 SE 182. 

Iowa.—Cuppy v. Coffman, 82 Iowa 
214. 47 NW 1005. 

Nev.—Mexican Mill v. Yellow Jack- 
aaa Min. Co., 4 Nev. 40, 97 AmD 
o 5 

S. C.—Matthews v. Cantey, 48 S. C. 
588, 26 SE 894. 

Man.—North Wyoming Land Co. v. 
Butler, 25 Man. 288 (unlicensed for- 
eign corporation). 

Ont.—-Domenko v. Swift Canadian 
Co., 32 Ont. L. 87, 7 OntWN 155 (alien 
enemy). 

fa] Thus (1) where an adminis- 
trator is removed for failure to file 
his bond, an action by him as such 
administrator is properly dismissed 
where no appeal is taken from such 
order of removal. Cuppy v. Coffman, 


82 Iowa 214. (2) In an action by a 
pledgee to enforce a note and mort- 
gage, where it appeared that the debt 
secured had been paid in full since 
the commencement of the action, and 
that plaintiff had no interest in the 
notes sued on, it was not reversible 
error for the court to dismiss the ac- 
tion on motion, although no supple- 
mental pleadings raising such issue 
had been filed. Matthews v. Cantey, 
48 S.C. 588, 26 SE 894. 

23. Mass.—Com. v. Fredericks, 119 
Mass. 199 (misnomer of defendant 
not apparent on the record). 

N. Y.—Barnes v. Perine, 9 Barb. 202 
[aff 15 Barb, 249 ‘(aff' 12 N.Y. 18) 7; 
Dole v. Manley, 11 HowPr 138; Utica 
ne v. Smalley, 2 Cow. 770, 14 AmD 

N. C.—Dunn v. Knights of Gideon 
Mut. Aid Soc., 151 N. C. 133, 134, 65 
SE 761 [cit Cyc]. x 

S. C.—Myers v. Sealy, 39 S. Cc. L. 
473; May v. Hancock, 17 S. C. L. 299 
(plaintiff describing himself as “in- 
dorsee” instead of “assignee’”’). 

Va.—Downer vy. Morrison, 2 Gratt. 
(43 Va.) 250. 

24. See Pleading [31 Cyc 737]. 

25. Rosencrantz v. Rogers, 40 Cal. 
489 (holding that a person not named 
as defendant in the complaint but 
served as a party, designated by a 
fictitious name, under a statute au- 
thorizing this practice, when plaintiff 
is ignorant of defendant’s true name, 
may obtain a dismissal of the com- 
plaint on motion, where the complaint 
does not allege that plaintiff was 
ignorant of the true name and it 
could have been ascertained by in- 
quiry, and where plaintiff made no of- 
fer in response to the motion to in- 
sert the true name in the complaint). 

26. Georgia Fertilizer, etc., Co. v. 
Johnson, 18 Ga. A. 281, 89 SE 344. 

27. Cain v. Armenia Lodge No. 
1930;) Gi °U.1.0;) O.. Fi 12 »Ga. Aa 25a 
77 SE 184; Knox v. Greenfield, 7 Ga. 
A. 305, 66 SE 805; Atchison vy. Craw- 
ford County Farmer’s Mut. lL. Ins. 
Co., 192 Mo. A. 362, 180 SW 438. 

{a] A suit against a voluntary un- 
incorporated society sued as a cor- 
poration must be dismissed for want 
of a party defendant. Atchinson v. 
Crawford County Farmer’s Mut. F. 
Ins. Co., 192 Mo. A. 362, 180 SW 438. 

{b] A suit against a named lodge 
alleged to be “an unincorporated or- 
ganization in the nature of a mutual 
insurance company, and is a local 
lodge,” is properly dismissed upon 
the ground that there is no party 
defendant. Cain v. Armenia Lodge 
No. (1930, G. U. 0, O. F., 12 Ga. A. 
251, 77 SE 184. 

28. Misjoinder of parties in equity 
see Equity [16 Cyc 466]. 
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whether the action is on contract or in tort,?® al- 
though it has been held that where the misjoinder 
appears upon the face of the record, as distinguished 
from its being shown at the trial by a variance be- 
tween the pleadings and proof, the objection should 
be taken by demurrer, writ of error, or motion in 
arrest of judgment, and not by nonsuit.2° Under 
the code procedure, however, in a number of juris- 
dictions, a misjoinder of parties plaintiff is not a 
ground of dismissal of the complaint as to all the 
plaintiffs, if any one of them has shown that he has 
a good cause of action;* in such case the motion 
must be for a dismissal of the complaint as to plain- 
tiff in whom no right of action appears;*? but where 
a dismissal as to some of plaintiffs is proper but 
would leave the action defective for want of parties, 
the complaint should be dismissed as to all.** 
Defendants. In the absence of a statutory pro- 
vision otherwise, if too many persons are made de- 
fendants in an action on contract the action may 
be dismissed or nonsuited,** especially where the 
improper joinder was for the purpose of giving the 
court jurisdiction.2® Under the‘code procedure, how- 
ever, in most jurisdictions an action, whether on 
contract or in tort, will not be dismissed or non- 
suited because plaintiff has brought too many par- 


29. Cal.—South Fork, ete., Canal| Pa. Dist. 776; 
Co. v. Snow, 49 Cal. 155. Wis. 14. 

Ga.—Glore v. Scroggins, 124 Ga. 35. Makemson 
922, 53 SE 690. ‘ 

Ill.—Murphy v. Orr, 32 Ill. 489; 
Knights Templar, etc., Life Indemn. 
Co, ‘vi Gravett, 49 Ill.) A. 252. 
{yper ees v. Truxillo, 15 La. Ann, 

Mass.—Gerry v. Gerry, 11 Gray 
381; Glover v. Hunnevzell, 6 Pick. 222. 

N. C.—Bond v. Hilton, 51 N. C. 180. 
oon: C.—Myers v. Myers, 17 S. C. L. 

Vt.—Gowan vy. Stevens, 83 Vt. 358, 
ee 147; Cheney v. Cheney, 26 Vt. 


[a] 


Ont.—Hamilton Bank v. Anderson, 36. 
4 OntWR 146. 

Compare Bacot v. Phcenix Ins. Co., 
96 Miss. 223, 50 S 729, 25 LRANS 
1226, AnnCas1912B 262 (holding that 
where parties were improperly joined 
as complainants, but the question 
whether they had an interest, and 
how they should assert it, was one 
to be litigated in the case, a decree 
of dismissal will not be affirmed be- 
cause of the misjoinder; but the low- 
er court may eliminate the improper 
parties on motion, or control the mat- 
ter by instruction, and thus dismiss 
them from the case). 

30. Bond v. Hilton, 51 N. C. 180. 
See generally Pleading [31 Cyc 743]. 

81. St. Geme v. Boimare, 117 La. 
232, 41 S 557; Wiesner v. Young, 50 
Minn. 21, 52 NW 390; Simar v. Cana- 
day, 53 N. Y. 298, 13 AmR 523; Palm- 
er v. Davis, 28. N. Y. 242; Wolverton 
v. Rogers, 123 App. Div. 45, 107 NYS 
883; Fuller v. Fuller, 5 Hun (N. Y.) 
595; Lord v. Lord, 11 NYS 389; Lewis 
v. Hinson, 64 S. C. 571, 43 SE 15. 

[a] Where two plaintiffs sue to 
recover possession of land, and the 
evidence shows that they are not ten- 
ants in common, defendant’s remedy 
is by a motion to require them to 
state their causes of action separate- 
ly, and not by a motion for a non- 
suit. Lewis v. Hinson, 64 S. C. 571, 


43 SE 15. 

32. Simar v. anaday, 53 N. Y. 
eee: 13 AmR 523; Palmer v. Davis, 28 

Y. 242; Ayers v. Bailey, 162 N. GC. 
209, 78 SE 66. 

33. Chipman v. PAO RSSO MOTH: 63 
D0 aot geek "raft 4 Hun 739 

$4. Page v. De Leuw, 58 Il. 85; 
Davidson v. Frost-Johnson Lumber 
Co., 126 La 542, 52 S 759 (where an 
exception of misjoinder of defendants 
is sustained); Benezet v. Hess, 24 


za Min. 


proper). 


ant) 


SW _ 154 


No. 


169; 


524. 
11 Johns. 
in an action ex 


the defendants, 
tee 


oie 43 SE 15. 
D.—Austin, 
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Stewart v. Glenn, 5 


Kan. 269, 166 P 508; Dunn v. Hazlett, 
4 Oh. St. 435; Bush v. Campbell, 26 
Gratt. (67 Va.) 403. 
Nonresident 
Where a cause of action must exist 
against a local defendant before a 
nonresident can be joined, and it ap- 
pears that the local defendant is sued 
for the mere purpose of subjecting 
the nonresident defendant to litiga- |! 
tion in the county where the suit is 
brought, the nonresident is entitled 
to a dismissal as to him. Makemson 
v. Edwards, 101 Kan. 269, 166 P 508. 
U. S.—Summerlin v. Fronteri- 
etc., Co., 41 Fed. 249. 

Cal. —Rutenberg v. Main, 47 Cal. 
213; Gillam v. Sigman, 29 Cal. 
Rowe v. Chandler, 1 Cal. 167. 

Conn.—Fairfield v. Southport Nat. 
Bank, 77 Conn, 423, 59 A 513. 

Ga.—Carson v. Fears, 91 Ga. 482, 
17 SE 342 (dismissal as to all im- 
But see 
Lodge No. 1930 G. U. O. O. F., 12 Ga. 
A, 251, 77 SE 184 (holding that an ac- 
tion against a defendant incapable of 
being sued and others should be dis- 
missed as to all where the alleged 
cause of action against the others is 
dependent upon plaintiff’s right to re- 
cover against the incapable defend- 


Ind. T.—Tishomingo Electric Light, 
etc., Co. v. Burton, 6 Ind. T. 445, 98 


Ky.—Hunt v. Semonin, 79 Ky. 270. 
Me.—Rumford Nat. Bank v. Arse- 
nault, 108 Me. 241, 79 A 986. 
Mont.—Conklin yv. Fox, 3 Mont. 208. 
N. i Aaa aee v. Loughridge, 42 


N. ¥_Meintosh Vv. ‘Ensign, 28 N. Y. 
Marquat v. Marquat, 12 
336: Brumskill v. James, 11 N. Y. 294; 
Morenus y. Crawford, 51 Hun 89, 5 
NYS 453; Parker v. Jackson, 16 Barb. 45. 
33; Harrington v. Higham, 15 Barb. 
But see Livingston v. Tremper, 
101 (holding that where 


does not show a joint liability of all 
he should be non- 


N. C.—Smith v. American Bonding 
Co., 160 N. C. 574, 76 SE 481. 
S. C.—Lewis v. Hinson, 64 S. C. 


[§§ 101-102 


ties into court,3* where the complaint shows a good 
cause of action against any of the defendants,?7 
although as to the parties improperly joined the 
action should be dismissed.*® The objection must 
be taken by demurrer or answer, or it is waived.®9 
In actions ex delicto, a misjoinder of defendants is 
immaterial,*° although it has been held that the ac- 
tion may be dismissed if plaintiff refuses to elect 
against which of the defendants he will proceed.*? 
Where certain persons are proper parties defend- 
ant and are liable for costs, a disclaimer of interest 
in the subject matter of the suit is not ground for 
dismissal as to them.t?, Where an action is brought 
against one person as agent for another, whose name 
is stricken from the records, and plaintiff announces 
that he has no case against the ‘‘agent,’’ the entire 
proceeding may be dismissed.43 

[§ 102] d. Nonjoinder of Parties.4 A non- 
joinder of parties plaintiff is generally held not to 
be a ground for a dismissal or nonsuit where the 
defect appears on the face of the pleading;**> the 
objection is waived unless it is urged by demurrer, 
motion in arrest of judgment, or writ of error.*® 
Where, however, the defect does not appear upon 
the pleadings but is disclosed at the trial, a dis- 
missal or nonsuit is proper,*’ unless it appears that 


48 SW 202. 

Man.—Levi v. Pheenix Ins. Co., 17 
Man. 61. 

[a] A complaint stating a cause 
of action against one defendant will 
not be dismissed as to him because 
stating no cause of action ,against 
the other defendants. Cohn-Baer- 
Meyers, ete., Co. v. Realty Transfer 
Co., 117 App. Div. 215, 102 NYS 122 
[aff 191 N. Y. 533 mem, 84 NE 1110]. 

[b] After severance.—A judgment 
as in case of nonsuit may be ordered 
if plaintiff after severance in an ac- 
tion against two defendants carries 
on the action eeainet both. Anony- 
mous, 4 Hill (N. Y.) 19 

37. Fairfield v. Southport Nat. 
Bank, 77 Conn. 423, 59 A 513. And 
see cases supra note 36, 

38. S.—Summerlin v. Fronte- 
riza Min., ete., Co., 41 Fed. 249. 

Colo.—McKeown vy. Lawrence, 56 
Colo. 106, 186 P 1014. 

Fla.—Paul v. Ocala Commercial 
Bank, 69 Fla. 62, 68 S 68. 

Mass.—Lee v. Blodgett, 214 Mass. 
374, 102 NE 67. 

Tex.—Ponton v. Bellows, 22 Tex. 
681; Gillum v. St. Louis, etc., R. Co., 
4 Tex. Civ. A. 622, 23 SW 716. 

And see cases supra note 36. 

39. See Pleading [31 Cyc 743]. 

40. Murphy v. Orr, 32 Ill. 489; Al- 
exander v. Reed, 3 T. B. Mon. (Ky.) 
246; Andrus v. Pettus, 36 Tex. 108; 
Emmons v. Oldham, 12 Tex. 18; John- 
son v. Davis, 7 Tex. 173. 

41. French v. Central Constr. Co., 
he St. 509, 81 NE 751, 12 LRANS 

42. Dupuy v. Leavenworth, 17 Cal. 
262 (a suit to recover plaintiff's prop- 
erty which several persons had con- 
spired to obtain). 

43. Irvine’s Georgia Music House 
v. Wynn, 107 Ga. 402, 33 SE 415. 

44. Nonjoinder of parties in equity 
see Equity [16 Cyc 464]. 

Byxbee v. Wood, 24 N. Y. 607; 
Delleney v. Winnsboro Granite Co., 72 
S. C. 39, 51 SE 531; Prunty v. Mitch- 
ell, 76 Va. 169. Compare Collin Coun- 
ty School v. Stiff, (Tex. Civ. A.) 190 
SW 216 (holding that all parties nec- 
essary to the final disposition of the 
main issue in a suit should be joined, 
and their omission will require either 
a dismissal or a stay of proceedings 
until brought in). 

46. See Pleading [31 Cyc 293, 738]. 

47. D. C—Snydaer v. Finley, 8 D. C. 


Ill.—Chicago, etce., R. Co. v. Todd, 


v. Edwards, 101 


defendant.— 


637; 


Cain v. Armenia 


NE. 


contractu plaintiff 


etc., Mfg. Co. v. 


Heiser, 6S. D. 429, 61 NW 445. 220. 
Tex.—Hume. v. Howard, 


(Civ. A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 102-104) 


the interest of the party not joined might be con- 
sistent with the right of plaintiff to sue alone.*® 

Notice. In some jurisdictions nonjoinder of par- 
ties plaintiff is not available in aid of a motion for 
nonsuit unless notice of the nonjoinder has been 
given.*° 

Defendants, Although it has been held that a dis- 
missal or nonsuit is proper where a necessary party 
defendant is omitted,®° unless plaintiff cures the de- 
fect by amendment,®! the general rule, in most juris- 
dictions, is that a nonjoinder of parties defendant 
is not ground for a dismissal or nonsuit,°? but that 
the objection must be taken by demurrer if it is 
apparent on the face of the complaint, or by answer 
if it does not so appear, otherwise it will be deemed 
waived.®* In some jurisdictions a defect of parties 
defendant is not ground for dismissal, but the court 
should order the necessary parties to be brought in.°* 

[§ 103] e. Death or Disability of Party. The 
death or disability. of a party pending proceedings 
is not a ground for dismissal or nonsuit of an action 
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which may be carried on by, or enforced against, 
another representing the person deceased or under 
disability.6> And especially does this rule apply 
prior to expiration of the period within which there 
may be a revivor of the action by or against the 
representative of the deceased.5* But a discontin- 
uance on motion of a guardian of an insane person 
will be granted where plaintiff is placed under 
guardianship pending an action, and the probate 
court has decreed that his estate be administered in 
the insolvent course.®7 

{[§ 104] .13. Objections Relating to Pleadings 5° 
—a. In General. It has been held that a motion to 
dismiss or for a nonsuit cannot be based on the 
objection that the complaint does not state facts 
sufficient to constitute a cause of action,5® but by 
the weight of authority such a motion will be 
granted where the pleadings fail to state a cause of 
action if the defects are such that they cannot be 
obviated by subsequent proceedings,®® and it has 
been held that the granting of the motion in such 


91 Ill, 70. 

Ky.—Luke v. Marshall, 5 J. J. 
Marsh. (Ky.) 353; Allen v. Lucket, 3 
J. J. Marsh, 164. 

Me.—Holyoke v. Loud, 69 Me. 59. 

Miss.—A. K. McInnis Lumber Co. 
v. Rather, 111 Miss. 55, 71 S 264, 

N. Y.—Zabriskie v. Smith, 13 N.. . 
oA es 64 AmD 551. 

Ree C.—Watts v. Buck, 32 S. C. L. 


lan Oh v. Mitchell, 76 Va. 
Sask.—O’Connor y. Sturgeon Lake 
Lumber Co., 7 Sask. L. 60, 254. 

[a] . Nonjoinder not clearly appar- 
ent.—If it does not clearly appear 
whether plaintiff not joined was a 
party to the contract in suit or a 
mere agent, the court will not grant a 
motion for nonsuit for nonjoinder. 
Watts v. Buck, 32 S.C. L. 291. 

JOee: Washburn v. Case, 1 Wash. T. 

49. A. K. McInnis Lumber Co. v. 
Rather, 111 Miss. eS 71 S 264; Mur- 


ror v. Pfeiffer, 70 N. J. L. 768, 59 A 
50. Bessemer v. Whaley, 188 Ala. 


381, 66 S 145; Carwile v. Crump, 165 
Ala. 206, 51 S 744; McMahon’s Succ., 
(La.) 79 S 175; Leonora v. Scott, 8 La. 
Ann. 460. 

[a]. Thus where an exception of 
nonjoinder of necessary parties was 
filed, and plaintiff was given sufficient 
time to make the necessary parties 
defendant, but did not do so in com- 
pliance with the court’s order, the 
suit was properly dismissed as in 
ease of nonsuit. McMahon’s Suce., 
(La.) 79 S 175. 

51. Bessemer vy. Whaley, 188 Ala. 
381, 66 S 145. 

52. U.S.—Gilman v. Rives, 10 Pet. 
298, 9 L. ed. 432. 

Ark.—Hamilton v. Buxton, 6 Ark. 
24; Taylor v. Auditor, 2 Ark. 174. 

Cal.— Baldwin v. Second St. Cable 
R. Co., 77 Cal. 390, 19 P 644. 

Ga.—Cincinnati Fourth aie Bank 
v. Mayer, 100 Ga. 87, 26 SE 

Ill.—Lurton vy. Gilliam, a ‘I. 577, 
33 AmD 430. 

Ind.—Bledsoe v. Irvin, 35 Ind. 293; 
Bragg v. Wetzel, 5 Blackf. 95 (code 
has not changed rule). 

Me.—Richmond vy. Toothaker, 69 
Me. 451; Holyoke v.-Loud, 69 Me. 59; 
Winslow v. Merrill, 11 Me. 127; Har- 
wood v. Roberts, 5 Me. 441. 

Md.—Settig v. Birkestack, 38 Md. 
158; Merrick v. Metropolis Bank, 8 
Gill 59. 

N. H.—Powers v. Spear, 3 N. H. 

N. Y¥.—Holsapple v. Rome, etc., R. 
Co., 86 N. Y. 275; Donovan v. Twist, 
105 App. Div. 171. 93 NYS 990; Wil- 
liams v. Allen, 7 Cow. 316. 

N. D.—Wilbur v. Johnson, 32 N. D. 
314, 155 NW 671. 

‘PaigrBorion v. Cook, 2 Watts 40. 


- 


S. C.—Delleney v. Winnsboro Gran- 
ite Co., 72 S. C. 39, 51 SE 531; Shull 
v. Caughman, 54 S. C. 208, 32 SE 301; 
Exum v. Davis, 44 S. C. L. 357; Val- 
entine v. Gerard, 31S. C. L. 9. 

Vt.—Ives v. Hulet, 12 Vt. 314; Nash 
v. Skinner, 12 Vt. 219, 36 AmD 338. 
eye Prunty Vv. Mitchell, 76 Va. 

Eng.—Rice v. Shute, 5 Burr. 2611, 
98 Reprint 374, 2 W. Bl. 695, 96 Re- 
print 409; Cabell v. Vaughn, 1 Wm. 
Saund, 291, 85 Reprint 389. 

N. B.—Vassie v. Chesley, 33 N. B. 


92. 
Seek. —Lamb v. Lasby, 6 Sask. L. 


1 

faq Objection for nonjoinder of a 
surety on an attachment bond in an 
action on the bond cannot be raised 
by motion for nonsuit. | Cincinnati 
Fourth Nat. Bank v. Mayer, 100 Ga. 
87, 26 SE 83. 
aay See Pleadirg [31 Cyc 298, 
54 Letcher v. German Nat. Bank, 
134 Ky. 24, 119 SW 236, 20 AnnCas 
815; Hayden v. Marmaduke, 19 Mo. 
403; Helberg v. Hosmer, 143 Wis. 
620, 128 NW 439. 

55. Dixon y. Cardozo, 106 Cal. 506, 
ree P 857; Thomas v. Kelly, 35 N. C. 

; Norris v. Clinkscales, 44 S. C. 315, 
it SE 1; Alexander vy. Davidson, 27 
S. C. L. 49; McHugh v. Grand Trunk 
R.. Co., 32 Ont. 234. 

56. Bauer v. Word, 135 Ala. 430, 
38 S 538; Upper Canada Bank v. 
Nichol, 1 Ch. Chamb. (U. C.) 294. 

[a] Where a suit is partially 
abated by the death of one defendant, 
the other defendant cannot move to 
dismiss the bill, the proper course 
being to move that plaintiff revive 
within a limited time. Upper Canada 
Bank v. Nichol, 1 Ch. Chamb,. (U. C.) 
294. But see Rice v. George, 2 Ch. 
Chamb. (U. C.) 74 (where it was held 
that where a suit abates by the death 
of one defendant, the other defend- 
ant may move to dismiss for want 
of prosecution without moving that 
he revive, but if deceased defendant 
and the surviving defendant are both 
represented by the same solicitor the 
order may be to revive or that the 
bill be dismissed). 

57. Jones v. Jones, 45 N. H. 123. 

58. Objections to pleadings gener- 
ally see Pleading [31 Cyc 714 et 


seq]. 

59. Keefe v. Keefe, 19 Cal, A. 310, 
125 P 929; Messenger v. Woge, 20 
Colo. A. 275, 78 P 314 (by statute); 
Thomas v. Issenhuth, 18 S. D. 303, 100 
NW 436. 

[a] When a complaint states a 
cause of action in any sum, it should 
not be dismissed on demurrer, al- 
though it does not state a cause of 
action for the full amount claimed. 
Ingham v. Ryan, 18 Colo. A. 347, 71 P 
899. 


[b] Failure to state cause of ac- 
tion against codefendant.—When, in 
an action against two defendants, the 
complaint states a cause of action 
against only one of the defendants 
named, the defendant against whom 
the cause of action is stated is not 
entitled to have the action dismissed 
as to him upon the sole ground that 
no cause of action is stated against 
his codefendant. Austin, ete. Mfg. 
Ory 6-S. D. 429, 61 NW 


60. U. S.—Harold v. Baltimore, 
etc., R. Co., 133 Fed. 884, 66 CCA 446; 
Williams v. Sinclair, 29 F. Cas. No. 
17,737, 3 McLean 289. 

a Ala,Lyons v. Carroll, 107 Ala. 471, 

Ga.—Hvans v. Josephine Mills, 119 
Ga. 448, 46 SE 674; Kelly v. Strouse, 
116 Ga. 872, 43 SE 280; Crew v. 
Hutcheson, 115 Ga. 511, 42 SE 16; 
Hobbs v. Chemical Nat. Bank, 97 Ga. 
524, 25 SE 348; Rhodes v. Savannah 
Gas Co., 19 Ga. A. 133, 91. SE 241, 
grr BERS v. Devine, 153 Ill. A. 


27 Ind. 


La.—Hart v. Bowie, 34 La. Ann, 
oaee Ferguson v. Thomas, 6 La. Ann. 


N. Y.—Boots v. Washburn, 79 N. 
207; Tooker v. Arnoux, 76 N. Y. 597: 
Veit v. McCauslan, 157 App. Div. 335, 
142 NYS 281 [aff 213 N. Y. 678 mem, 
107 NE 1087 mem]; Jones v. Gould, 
130 App. Div. 451, 114 NYS 956; Staig- 
er v. Klitz, 129 App. Div. 703, 114 NYS 
486; Albro v. Rood, 24 Hun 72; 
Abramowitz v. Abramowitz, 113 NYS 
798; Rumpf v. Schiff, 109 NYS 51. 
a C.—Frost v. Marshall, 4 8. C. L. 

Tex.—Cronin v. Gay, 20 Tex. 460. 

Va.—Norfolk, etc., R. Co. v. Oben- 
chain, 107 Va. 596, 59 SE 604; Smith 
v. Walker, 1 Wash. (1 Va.) 135, (a 
repleader will not be awarded). 

Wash.—Manns v. Boston Harbor R., 
etc., Co., 82 Wash. 411, 144 P 535; 
Crane Co. v. AStna Indemnity Co., 43 
Wash. 516, 86 P 849; Spring Hill Irr. 
me ue Lake Irr. Co., 42 Wash. 379, 

SiP 6; 

Wis.—Hinckley v. Pfister, 83 Wis. 
64, 53 NW 21. 

See also Mason v. Lewis, 1 Greene 
(Iowa) 494 (where the court uses dic- 
tum to the effect that defects suffi- 
cient to justify an arrest of judg- 
ment may be grounds for a nonsuit). 

{a] Bule applied.—(1) In an ac- 
tion by the assignee on a note a 
dismissal is proper where the dec- 
laration fails to allege the fact of 
assignment, date of payment of the 
note, and a promise to pay. Earhart 
v. Campbell, 8 F. Cas. No. 4,241a, 
Hempst. 48. (2) In an action against 
officers for false arrest, where the 
petition shows that they acted with 


Co. v. Heiser, 


jind.—Jackson v. Finch, 
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eases is not a matter of discretion with the court, 
But since it is the purpose and 
object of the law to try actions on their merits, 
and not to dismiss them on mere technicalities,** 
pleadings should be liberally construed when it is 
sought to take advantage of a defect by a motion 
for dismissal or nonsuit,®* and defendant is not 
entitled to a dismissal or nonsuit for the mere in- 
sufficiency or uncertainty of the declaration or com- 
plaint,** or that it contains irrelevant or redundant 


but a legal right.®! 


probable cause, a judgment dismis- 
sing the action will be sustained, al- 
though on the trial of the merits as 
to the other defendant it appears that 
he did not instigate the arrest and 
that the officers acted without prob- 
able cause. Lyons v. Carroll, 107 Ala. 
471, 31 S 760. 

{b] If the complaint is bad in sub- 
stance a motion to dismiss may be 
granted. Tooker vy. Arnoux, 76 N. Y. 
397; Scofield v. Whitelegge, 49 N. Y. 
259, 12 AbbPrNS 320; Coffin v. Reyn- 
olds, 37 N. Y. 640, 5 Transcr. A. 74; 
Reissman v. Jacobwitz, 22 Misc. 551, 
49 NYS 1006; Miller v. Rinaldo, 21 
Misc. 470, 47 NYS 636. 

[ce] If a cross complaint cannot be 
amended so as to make a cause of 
action its dismissal is not error. 
Jackson v. Finch, 27 Ind. 316. 

61. Tooker v. Arnoux, 76 N. Y. 
397; Reissman v. Jacobwitz, 22 Misc. 
551, 49 NYS 1006. And see cases 
supra note 60. 

62. Nobach v. Scott, 20 Ida. 558, 
1295P 295. 

63. Jackson v. paniee Valley R. 
Co, 50, Or: 455,93 P3356. 

64. . §.—Harold vy. Baltimore, 
Hy R. Co., 133 Fed. 384, 66 CCA 

Ga.—Watson v. Parian Paint Co., 
138 Ga. 621, 75 SE 608; Metropolitan 
St. R. Co, v. Powell, 89 Ga. 601, 16 SE 
118; Jassey v. Stapleton, 57 Ga. 144; 
Sikes v. Hurt, 18 Ga. A. 197, 89 SE 
181; Kennedy v. Kennedy, 17 Ga. A. 
397, 87 SE 157. See also Anderson v. 
Pollard, 62 Ga. 46 (holding that want 
of necessary averments in a declara- 
tion is not cause for a nonsuit, but 
may be taken advantage of by a de- 
murrer or motion ore tenus to dis- 
miss). 

Ida.—Ludwig v. Ellis, 22 Ida. 475, 
126 P 769 (not one of grounds enu- 
merated in statute); Nobach v. Scott, 
20 Ida. 558, 119 P 295. 

Ky.—Hileman v. Day Bros. Lumber 
Co., 111 Ky. 557, 64 SW 419, 23 KyL 
758; Hunt v. Semonin, 79 Ky. 270. 

Minn.—Haack v. Coughlan, 134 
Minn. 78, 158 NW 908. 
ea H.—Hart v. Chesley, 18 N. H. 

N. Y.—McCready v. Lindenborn, 172 
N. Y. 400, 65 NE 208 [aff 63 App. Div. 
106, 71 NYS 355]; Rowell v. Janvrin, 
151 N. Y. 60, 45 NE 398; Bostwick v. 
Van Voorhis, 91 _N. Y. 353; Wood 
Mfg., ete., Co. v. Johnstone, 148 App. 
Div. 747, 133 NYS 422; Doty v. Nor- 
ton, 133 App. Div. 106, 117. NYS 793; 
Miller v. White, 57 Barb. 504, 8 Abb 
PrNS 46; Kelly v. Kelly, 3 Barb. 
419; Wilson v. Press Pub. Co., 14 
Mise. 514, 36 NYS 12; Modern Hat 
Works v. Liberal Trading Co., 154 
NYS 622; Simmons y. Eldridge, 19 
AbbPr 296, 29 HowPr 309. 

Oh.—Klink v. Toledo R., ete., Co., 
asst Oh. Rone Ct. 564, 10 Oh. Cir. Ct. 

Porte Rico.—Principe v. American 
R. Co., 22 Porto Rico 282. 

Vt. —Ly neh v. Aa eat Vermont R. 
Co., 89 Vt. 363, 95 A 683; Alexander v. 
School- -Dist. No. 6, 62° Vt. 273, 19 A 

BE 

Wash.—wWilkeson Coal, etc., 
Driver, 9 Wash. 177, 37 P 307. 

{a] Although a petition is subject 
to a special demurrer, overruling a 
motion to dismiss it is not error 
where it states a cause of action. 
Sikes v. Hurt, 18 Ga. A. 197, 89 SE 


Co. v. 
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matter,®> where 


defects may be 


181; Kennedy v. Kennedy, 17 Ga, A. 
397, 87 SE 157. 

{b] After demurrer to a petition 
is overruled, the sufficiency of the pe- 
tition cannot be tested by a motion 
for a nonsuit. McCandless v. Conley, 
115 Ga. 48, 41 SE 256. 

65. Novotny v. Kosloff, 214 N. Y. 
12, 108 NE 189; Simmons v. Eldridge, 
a AbbPr (N. Y.) 296, 29 HowPr 


66. Woodbridge v. Drought, 118 
Ga. 671, 45 SE 266; Abbott v. Easton, 
195 N. Y. 372, 88 NE 572 [rev 122 
App. Div. 274, 106 NYS 970]; Doty v. 
Norton, 133 App. Div. 106, 117 NYS 
793; Ross v. McCaldin, 123 App. Div. 
18, 107 NYS 381; Klink v. Toledo R., 
etce., Co., 29 Oh. Cir. Ct. 564, 10 Oh. 
Cir. Ct. N. S. 49; International, etc., 
R. Co. v. Reed, (Tex. Civ. A.) 189 SW 
997. And see cases supra note 64. 

[a] Where, admitting all the facts 
alleged, it does not appear that no 
cause of action whatever is stated, 
a motion to dismiss cannot be sus- 
tained. Abbott v. Easton, 195 N. Y. 
372, 88 NE 572 [rev 122 App. Div. 
274, 106 NYS 970]. 

[b] Where a petition contained 
several counts, it is not error to re- 
fuse to dismiss the whole case _ be- 
cause one count is bad. Woodbridge 
v. Drought, 118 Ga. 671, 45 SE 266; 
Me v. Hurt, 18 Ga. A. 197, 89 SE 


{c] A petition which states two 
separate causes of action which were 
misjoined may be corrected by dis- 
missal as to one of them. Interna- 
tional, etce., R. Co. v. Reed, (Tex. Civ. 
A.) 189 SW 997. 

{d] Where allegations will sustain 
recovery as to part of relief asked, 
it is error to dismiss the complaint, 
although insufficient as to the greater 
part. Matthews v. Matthews, 80 Hun 
605 mem, 30 NYS 449. 

fe] Parts stricken out.—Where an 
amended petition, after having sev- 
eral passages struck out by the 
court, as redundant or improper 
pleading, still states a cause of ac- 
tion against defendant, the court has 
n> power to dismiss the action with- 
out prejudice, in the absence of any 
pleading traversing the averments 
left in the petition. Klink v. Toledo 
R., ete., Co., 29 Oh. Cir. Ct. 564. 

67. McClure v. Central Trust Co., 
165 N. Y. 108, 58 NE 777, 53 LRA 
153; Kelly v. Kelly, 3 Barb. (N. Y.) 
419; Miller v. White, 8 AbbPrNS 
(N. Y.) 46; State v. Equitable Indemn. 
Assoc., 18 Wash. 514, 52 P 234. 

{a] Defects cured py proofs fur- 
nished by moving party.—It is not 
error to deny a motion for nonsuit on 
the ground that the complaint is de- 
fective, where the motion was not 
made until after the defects had been 
cured by proof furnished by the mov- 
ing party without objection. State 
v. Equitable Indemn. Assoc., 18 Wash. 
614, 52 P 234. 

68. Cal.—Pacifie Pav. Co. v. Vize- 
lich, 141 Cal, 4, 74 P 352. 
marae v. Edwards, 1 Iowa 

Ae —Police Jury v. Mahoudeau, 27 

Ann. 224. 

nee —Littlefield v. Maine Cent. R. 
Co., 104 Me. 126, 71 A 657. 

Nev.—Brai son v. Industrial Work- 
ers of World, 30 Nev. 270, 95 P 354. 

Wash.—Richardson v. Carbon Hill 
Coal Co., 6 Wash. 52, 32 P 1012, 20 


[§ 104 


it states any cause of action;* 


where the cause of action is proved and defendant 
has not been surprised or prejudiced;*? where ‘the 


obviated by amendment,®* unless 


plaintiff declines or fails to amend;®® or where the 
defects may be obviated by giving leave to plead 
over,’° or by allowing a continuance;"! or where 
the defect may be cured by verdict.”? 
is a statutory provision to the contrary,’* a motion 
for a dismissal or nonsuit cannot be based on a 


Unless there 


LRA 338. 

And ‘see cases supra note 64. 

[a] Leave to amend.—(1) Where 
at the close of the testimony plaintiff 
obtained leave to file an amended 
complaint to correspond with the 
proofs produced, a motion for non- 
suit before the filing of the amended 
complaint on the ground that the 
complaint did not state a cause of ac- 
tion should not be granted. Richard- 
son v. Carbon Hill Coal Co., 6 Wash. 
52, 32 P 1012, 20 LRA 338. (2). “So 
long as the substantial rights of the 
parties are not prejudiced by allow- 
ing amendments—so long as there is 
a substantial subject matter, or rem- 
edy sought—the court should not dis- 
miss the cause, but give proper time, 
or proper terms, for such amend- 
ments, and making up the issues.” 
Harkins v. Edwards, 1 Iowa 296, 299. 

[b] Pleading matters by amend- 
ment of the original petition which 
should be pleaded by supplemental 
petition does not constitute sufficient 
cause for dismissal. Seevers v. Ham- 
ilton, 11 Iowa 66. 

69. Ga.—Chipman v. Cornwell, 111 
Ga. 862, 36 SE 923. 
eae v. Devine, 153 Tl. A. 


Kan.—Null v. Potts, 98 Kan, 1, 157 
P 415 (noncompliance with an order 
of court to make more definite and 
certain). "/ 

Oh.—Egan v. New York Cent., etc., 
R. Co., 26 Oh. Cir. Ct. 616. 

_ W. Va.—Byer _v. Paint Creek Col- 
teres Co., 76 W. Va. 641, 86 SE 


76. 

{a] Thus where the court passes 
an order sustaining a motion to dis- 
miss a case on the ground that the 
petition does not set forth a cause of 
action, and in such order allows 
plaintiff a specified time within which 
to amend, the effect of the order is to 
take the case out of court and finally 
dispose of it unless a proper amend- 
ment is filed within the time named in 
the order. Chipman vy. Cornwell, 111 
Ga. 862, 36 SE 923. 

{b] Where plaintiff is not ready 
with an amendment after demurrer 
sustained because the complaint fails 
to state a cause of action, a dismis- 
sal is proper. Phillips v. Devine, 153 
Tl. A. 237. 

70. Conger v. Judson, 69 App. Div. 
121, 74 NYS 504. 

71. Bell v. Rowland, 9 Iowa 281; 
Harkins v. Edwards, 1 Iowa 296. 

{a] Amendment.—The fact that 
defendant is taken by surprise by an 
amendment allowed to plaintiff is not 
grounds for dismissal, but a contin- 
uance should be allowed. Bell v. 
Rowland, 9 Iowa 281. 

72. Littlefield v. Maine Cent. R. 
Co., 104 Me. 126, 71 A 657; Jersey Co. 
v. Halsey, 5 N. J. L. 750; Baldwin v. 
O’Brian, 1 N. J. L. 418, 1 AmD 208; 
tae v. Walker, 1 Wash. (1 Va.) 

73. See statutory provisions; and 
Harrington v. Sheldon, 196 Mich. 388, 
163 NW 64. 

fa] In Michigan the Judicature 
Act c 14 § 4, providing that ques- 
tions theretofore raised by plea or de- 
murrer shall be raised by motion to 
dismiss, ete., does not authorize chal- 
lenging sufficiency of a notice under 
general issue by a mction, since such 
question under former practice could 
not be raised by demurrer or plea. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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defect which may or should be taken advantage of 
by plea or answer,’* demurrer,’ motion in arrest of 
judgment,’® or objection to the admission of evi- 


dence.77 


[§ 105] b. Omission of Formal Requisites. The 
omission of formal requisites, such as signing and 
verifying a petition,’® properly entitling papers in 
a cause, if it is apparent to what case they relate,’? 
or stating separately and numbering distinet causes 
of action,®° unless the omission is in disobedience of 


an order of the court,®! is not a 


Harrington v. Sheldon, 196 Mich. 388, 
163 NW 64. : 

74. Harold v. Baltimore, etc., R. 
Co., 133 Fed, 384, 60 CCA 446; State 
Meee Kruif, 72 Iowa 488, 34 NW 

75. Cal—Bell v. State Bank, 153 
Cal. 234, 94 P 889. 

Colo.—Messenger v. Woge, 20 Colo. 
A. 275, 78 P 314. 

Fla.—Hower v. Lewton, 18 Fla, 328. 

Ga.—Minnesota Lumber COW: Ma 
Hobbs, 122 Ga. 20, 49 SE 783; Atlan- 
ta R., ete., Co. v. Johnson, 120 Ga. 
908, 48 SE 389; Metropolitan St. R. 
Co. v. Powell, 89 Ga. 601, 16 SE 118; 
Greenfield v. Vason, 74 Ga. 126; Rome 
R., ete., Co. v. Lipscomb, 18 Ga, A. 


438, 89 SE 586. 

ane -—Jackson v. Finch, 27 Ind. 
Iowa.—State v. De Kruif, 72 Iowa 

488, 34 NW 607. 

saat H.—Smith ‘vv, Piermont, 31 N. H. 
N. C.—Wilson v. Sykes, 84 N. C. 


Pa.—McKee v. Thompson, ged. 24, 


Pg C.—Boyd vy. Brent, 5 S. L. 
S. D.—Thomas v. Issenhuth, 18 
S. D. 303, 100 NW 436. 


Vt.—Alexander vy. rank: School 
Dist. No. 6, 62 Vt. 2738, 19 A 995. 

Wash.—wWilkeson Coal, etc., Co. v. 
Driver, 9 Wash. 117, 37 P 307. 

{a] Dismissing a suit for want of 
a declaration is error, where there is 
a declaration, on file and of record, 
to which a demurrer had been sus- 
tained on the ground that the facts 
stated were insufficient to maintain 
KS action. Hower v. Lewton, 18 Fla. 


{b] Duplicity.—The fact that a 
complaint is bad for duplicity can be 
taken advantage of only by demurrer, 
and constitutes no ground for a non- 
suit. -Winterson v. Eighth Ave. R. 
Co., 2. Hilt. GN. Y.))389. 

[c] Where a demurrer is sus- 
tained on the general ground, it is, 
at least in the absence of a showing 
that leave to amend was requested, 
proper to enter judgment of dismissal 
without granting such leave. Bell v. 
State Bank, 153 Cal. 234, 94 P 889. 

[ad] A general motion to dismiss 
cannot, at least after appearance 
term, perform office of special demur- 
rer, although it may be used as sub- 
stitute for general demurrer. Sikes 
v. Hurt, 18 Ga, A, 197, 89 SE 181. 

76. McKee v. Thompson, Add. 
(Pa.) 24; Alexander v. Fairfax School 
Dist: No. 6, 62 Vt. 273, 19 A 995: 

77. Smith v. Piermont, 31 N. H. 
343; Thomas v. Issenhuth, 18 S. D. 
303, 100 NW 436. 

78. First Nat. Bank v. Stone, 122 
Towa 558, 98 NW 362; Fritz v. Barnes, 
6 Nebr. 435; Bantz v. Rover, 34 Oh. 
CIPCCr. aan. 

79. Smith v. Watson, 28 Iowa 
218; Jansen v. Mundt, 20 Nebr. 320, 
30 NW 53. 

80. Commercial Bank v. Pfeiffer, 
22 Hun (N. Y.) 327; Boyce v. Chicago, 
ete.. R. Co., 82 Wash. 204, 144 P 27. 

fa] In ‘Georgia (1) an oral mo- 
tion made at the trial term to dismiss 
an action on the ground that the sev- 
eral causes of action are not separate- 
ly stated is properly denied. Mullins 
v. Matthews, 122 Ga. 286, 50 SE 101. 
(2) But it is otherwise if the mo- 
tion is made in writing at the appear- 
_ance tern. Cooper y. Robert Portner 
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[§ 106] e. 


ground for dis- 


Brewing Co., 112 Ga. 894, 38 SE 91. 
81. Thompson v. Gatlin, 58 Fed. 
534, 7 CCA 351; Eisenhouer v. Stein, 
37 Kan. 281, 15 P 167; Jackson County 
Comrs. v. Hoaglin, 5 Kan. 558. 
[a] A refusal to state separately 
and number different causes of ac- 


tion, as ordered by the court, justi- 
fies a dismissal. Thompson vy. Gat- 
lin, 58 Wed. 534, 7 CCA 351; Hisen- 


houer y. Stein, 37 Kan. 281, 15 P 167; 
Jackson County Comrs. v. Hoaglin, 5 
Kan, 558. 

82. Jansen v. Mundt, 20 Nebr. 320, 
30 NW 53. And see generally Plead- 
ing [31 Cye 434]. 

83. King v. Bierschenk, 32 App. 
Div. 626, 52 NYS 498; Commercial 
Bank v. Pfeiffer, 22 Hun (N. Ny 
327. And see generally Pleading [31 
Cye 644 et seq]. 

84. Fritz v. Barnes, 6 Nebr. 435. 
And see generally Pleading [31 Cyc 


616 et seq]. 
85. Clark v. Clark, 81 Or. 405, 159 


P.969. 

pee Ala,—McCrory v. Boyd, 3 Stew. 
Cal.—Saddlemire v. Stockton Sav., 

ete., Soc., 144 Cal. 650, 79 P 381. 


Colo.—Knight v. Fisher, 15 Colo. 
176, 25 P78. Me 


D. C.—McIntosh v. Moulton, 
D.C. 587. 

Fla.—Ochus v. Sheldon, 12 Fla, 138. 

Ga.—Kahn y. Herman, 3 Ga. 266. 
Compare Norman v. Great. Western 
Tailoring Co., 121 Ga. 813, 49 SE 782 
(holding that, where demurrer is filed 
to suit on an account on the ground 
that no sufficient bill of particulars 
is attached, and the judge gives 
plaintiff ten days within which to 
amend, and plaintiff does so amend, 
it is not error to refuse to dismiss 
the action because defendant was not 
served with a copy of the amend- 
ment). 

Ill.—Howell v. Albany City Ins. Co., 
62 Ill. 50; Downey v. Smith, 13 Ill. 
671; Rubin v. Raynor, 181 Ill. A. 403; 
Kelso v. Grundies, 174 Ill. A. 289; 
Garnsey v. Schwartz, 154 Ill. A. 154. 

Iowa.—State v. Knapp, 178 Iowa 
25, 158 NW 515; Hudson v. Blanfus, 
22 Towa, 323. 

Miss.—Kain v. May, 13 Miss. 368. 

N. J.—Joseph Marrone Contracting 
ay v. Monahan, 88 N. J. L. 288, 95 A 

N. M.—German-American Ins. Co. 
Vv. iP bemiaz se: 8 N. M. 18, 41 P 535. 

N. Y.—Peo. v. Justices Super. Ct., 
1 Barb. 478; Burns v. Meister, 141 
App. Div. 674, 125 NYS 916: Luce v. 
Trempert, 9 HowPr 212; Littlefield v. 
Murin, 4 HowPr 306, 2 CodeRep 128; 
Cheetham v. Lewis, 3 Cai. Cas. 256, 
Col. & C. Cas. 498. 

Pa.—Susquehanna Mut. F. Ins. Co. 
v. Clinger, 10 Pa. Super 92; Waring 
v. Pennsylvania R. Co., 16 Pa. Co. 56, 
42 PittsbLegJ 269 [aft 176 Pa. 172, 
ee 106]; Ashton v. Bell, 2 Pa. Co. 


Utah.—West Mountain Lime, etc., 
res v. Danley, 38 Utah) 218, 111 P 
4 


Va.—House v. Universal Crusher 
Corp., 115 Va. 558, 79 SE 1049; Wick- 
ham v. Green, 111 Va. 199, 68 "SE 259 
(failure to file deelaration within one 
month after process returned exe- 


cuted) 

Ww. Va.—Marcus v. McClure, 63 
W. Va. 215, 59 SE 1055. Compare 
U. S. Oil, etce., Supply Co. v. Gartlan, 
58 W. Va. 267, 52 SH 524 (holding 
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missal, although it may be ground for a motion to 
amend 82 to make the pleading more specific, SS on 
to strike it out.8* But where a complaint is stricken 
for want of verification without leave to amend, a 
dismissal of the suit follows as a matter of course.®5 
Delays or Omissions in Filing or 
Serving. Delay or omission in filing or serving 
pleadings within the time and manner prescribed 
by statute, rules of practice, or order of court is 
usually a ground for dismissal or judgment as in 
case of a nonsuit or non prosequitur,’* unless good 


that an action may not be dismissed 
at rules by the clerk for want of 
declaration where the process has not 
been executed unless defendant ap- 
pears, and enters a rule for a bill or 
declaration). 

Wis.—Hiles v. McFarlane, 3 Pinn. 
365, 4 Chandl. 89 (discontinuance and 
not nonsuit). 

N. B.—Clementson v. Cooper [cit 
Stevens N. B. Dig. p 646]. 

Ont.—London Bank vy. North Amer- 
ica Guarantee Co., 12 Ont. Pr. 499; 
Dunn v. McLean, 6 Ont. Pry, 156s Mce- 
Gillivray v. McConkey, 6 Ont. Pr. 114; 


Somerville v. Kerr, 2 Ch. Chamb. 
(U. C.) 154. 
[a] Service on defendant.—(1) A 


failure to furnish defendant a copy 
of the complaint continuing for forty- 
nine days is an unreasonable delay 
in the prosecution of the action au- 
thorizing a dismissal thereof, on a 
failure to pay costs imposed as a 
condition of further prosecution. 
Ecles v, Debeand, 2 CodeRep (N, Y.) 
144, (2) If a copy of the complaint 
is not served on defendant within 
twenty days after the first demand 
therefor, a motion to dismiss for 
want of service will be granted. 
Luce v. Trempert, 9 HowPr (N. Y.) 
212 [overr Littlefield v. murin, 4 How 
Pr (N. Y.) 306, 2 CodeRep 128 (hold- 
ing that the complaint should be 
served within a reasonable time after 
demand and that twenty-four hours 
would ordinarily be sufficient)]. ~ (3) 
Proceeding to trial against a substi- 
tuted defendant on the original ac- 
tion without applying for or serving 
a supplemental complaint on him is 
good ground for a dismissal or non- 
suit. Wilson v. Lawrence, 8 Hun 
(N. Y.) 598. (4) Where a person not 
a party appears to have,an interest 
which the judgment will affect, and 
therefore is admitted as a party de- 
fendant, it is erroneous for the court, 
at the same time that it admits him 
as a party, to grant a non prosequitur 
on his motion upon the ground that 
plaintiff had not filed his writ and 
complaint within time, since plaintiff 
was entitled to time to serve his com- 
plaint on defendant so admitted and 
get his answer. Joseph Marrone Con- 
tracting Co. v. Monahan, 88 N. J. L. 
238, 95 A 984, 

[b] Rule of court not mandatory. 
—A rule of court prescribing dis- 
missal unless the declaration is filed 
by the first day of the second term 
is not mandatory but is simply a 
privilege granted to defendant to 
have the ease dismissed on motion. 
Ochus v. Sheldon, 12 Fla. 138. 

[ec] Rule not self-operating.—The 
rule providing that if the declara- 
tion is not filed within a specific time 
anon prosequitur shall be entered by 
the prothonotary is not self-operating 
and a non prosequitur will not be en- 
tered where the declaration is filed 
before the prothonotary acts, al- 
though after the prescribed time. 
Cochran y. Nolan, 23 Pa. Dist. 458. 

{[d] In Utah an action cannot be 
dismissed upon the sole ground that 
a. copy of the complaint was not 
served or deposited, but only where 
neither the complaint, summons, and 
proof of service thereof are filed and 
a copy of the complaint has not been 
served on defendant, nor deposited 
with the clerk for him. West Moun- 
tain Lime, etc., Co. v, Danley, 38 Utah 
218, 111 P 647. 
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cause for the default is shown;§? and this rule ap- 
plies to an omission or unreasonable delay in filing 
a reply to defendant’s plea or answer,** and to a 
failure to amend the complaint within the time lim- 
ited by an order of the court,’® or within a limited 
time after a demurrer has been sustained.®? An 
omission to hold court does not excuse a failure to 
file at that term pleadings which may be filed with 
the eclerk.®°t But the right of defendant to a dis- 
missal for plaintiff’s failure to file his complaint 
within the time required is waived by his filing an 
answer,°? or 
mand a copy of the complaint that he might be 
advised of the nature of the alleged cause of ac- 
tion. And a failure to plead to special pleas is 
not ground for a nonsuit, where trial may be had 
on other issues pleaded.®* 

[§ 107] d. Variance. As a rule a material va- 
riance between the writ and declaration brought to 
the notice of the court by the pleading ®® may be 
ground for a motion to dismiss,°® in the absence of 
a motion to amend.®? But it has been held that 
defendant is required to look to the complaint, and 
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where he appears specially only to de- 


[§§ 106-108 


not to the summons or writ for the purpose of de- 
termining the cause of action against him, and that 
a variance between the cause of action as stated in 
the complaint and in the summons or writ will not 
entitle defendant to a dismissal of the complaint,°® 
especially where the summons and complaint are 
served together so that a variance cannot mislead 
defendant. 

Pleading and proof. A material variance between 
the pleading and proof may be ground for a motion 
to dismiss, unless the variance is curable by amend- 
ment,? or the complaint’ is amended so as to con- 
form to the proof,’ or unless defendant’s counsel 
disclaims that he has been misled thereby,* or does 
not object to the admission of the evidence. But 
an immaterial variance between the pleading and 
the proof is not cause for dismissal or nonsuit.® 

[§ 108] e. Prayer for Wrong Relief. A prayer 
for wrong relief is not ground for a dismissal or 
nonsuit, if plaintiff states a case entitling him to 
any relief, legal or equitable.? A party should not 
be nonsuited where his complaint states facts con- 
stituting a cause of action on contract, because it 


87. McCrory v. Boyd, 3 Stew. 
(Ala.) 279; Villanueva v. Chavez, 24 
Philippine 170; West Mountain Lime, 
ete., Co. v. Danley, 38 Utah 218, 111 P 
647 (misunderstanding of stenograph- 
er of plaintiff's counsel as to direc- 
tions to deposit copy with clerk); 
Toronto v. Ramsden, 5 OntWR 381 
(defendants being allowed further 
time to put in defenses). 

[a] Continuance of cause.—Where, 
on sustaining a demurrer to a com- 
plaint, leave is granted to amend, 
but it is not amended at that time, 
and at the next term the cause is con- 
tinued without objection on the part 
of defendant, and at the succeeding 
term an amendment is made to the 
complaint, a motion to discontinue 
the cause on the ground of failure 
to amend for a year is properly over- 
ruled. Southern R. Co, v. Leard, 146 
Ala. 849, 39 S 449. 

{b] Lack of time to comply with 
order.—Failure to file a complaint as 
ordered does not amount to an aban- 
donment where sufficient time has not 
elapsed to comply with the order. 
Villanueva v. Chavez, 24 Philippine 


Excuses for delay in prosecution 
generally see infra §§ 112-119, 

88. D. C.—McIntosh v. Moulton, 10 
D.C. 587. 

Tll.—Laing v. Fish, 119 Tl. A. 645 
(election not to reply to pleas of res 
adjudicata and no interest or indebt- 
edness). 

Ky.—Hornick v. Holdtrup, 76 SW 
874, 25 KyL 10380. 

Miss.—Kain v. May, 13 Miss. 368. 

W..Va—Marcus v. McClure, 63 
W. Va. 215, 59 SE 1055. 

But compare Cline v. Southern R. 
Co., 281 Fed. 288 (holding that, 
where in an action for personal in- 
juries defendant pleaded a_ release 
and plaintiff was not required to re- 
ply under the law unless so required 
by order of the court, a motion to dis- 
miss on the ground that a court of 
law had no jurisdiction would be de- 
nied, since while in the federal courts 
matters cognizable in equity cannot 
be considered on the law side of the 
court, and while the only fraud per- 
missible to be proved at law would 
be fraud touching 'the execution of 
the instrument, it could not be as- 
sumed that the release was executed 
as alleged or that plaintiff could only 
get relief from the release in equity). 

[a] Rule applied.—(1) Failing to 
reply to special plea of defendant at 
the return term of the writ is not 
ground for nonsuit, although it may 
be if he fails to reply instanter at the 
Succeeding term. Kain v. May, 13 


Miss. 368. (2) Under the rules of 
practice in the District of Columbia 
plaintiff’s failure to file general repli- 
cations to defendants’ answer within 
ten days after notice of the filing is 
not ground for dismissal unless de- 
fendants have given the ten days’ no- 
tice, the ten days to be counted from 
the time of service of notice upon 
plaintiff’s solicitor. McIntosh _ v. 
Moulton, 10 D. C. 587. 

89. Chipman v. Cornwell, 111 Ga. 
862, 36 SW 923; Carr v. Moffat, 9 Can 
LJNS 52. 

Saddelmire v. Stockton Sav., 
etc., Soc., 144 Cal. 650, 79 P 381 (thir- 
ty days). 

91. Downey v. Smith, 13 Ill. 671; 
etch ays v. Malone, 5 Sneed (Tenn.) 

92. Murchison v. Atlantic, ete, R. 

91S. C. 325, 74 SE 749. 

93. Muslusky v. Lehigh Valley 
Coal Co., 96 Mise 68, 159 NYS 571. 

94. McAden v. Gibson, 5 Ala. 341; 
pitt vy. Albright, 2 Greene (Iowa) 

{a] Whus where the general issue 
and special pleas are pleaded the fact 
that plaintiff refuses to reply further 
to the special pleas after a demurrer 
to his replication is sustained is not 


ground for a nonsuit. McAden v. 
Gibson, 5 Ala, 341. 
95. Palmer v. Lesne, 3 Ala. 741 


(holding that if a variance between 
the writ and declaration is not 
brought to the notice of the court by 
the pleading, the court may grant a 
new, trial for that cause, but cannot 
order a nonsuit or discontinuance). 

96. Windett v. Hamilton, 52 Ill. 
180; Schoonhoven v. Gott, 20 Ill. 46, 
71 AmD 247 (material variance be- 
tween names); Rogers v. Rogers, 4 
Johns. (N. Y.) 485; Davis v. Hunt, 18 
8..C. L. 412 


em Windett v. Hamilton, 52 Ill. 
80. : 
98. McKee v. Thompson, Add. 


(Pa.) 24; Bradley v. Mueller, 22 S. D. 
534, 118 NW 1035; Berry v. Binga- 
man, 1S. D. 525, 47 NW 825. 

{a] Rule applied.—Where the writ 
charged defendant personally, and the 
declaration charged him as executor, 
and alleged a submission by, and an 
award against, him, as executor, ete., 
and defendant pleaded to the issue, 
and the evidence supported the dec- 
laration, and the jury found against 
defendant as executor, such variance 
between the count and the writ was 
not a ground for nonsuit but for de- 
murrer, plea in abatement, or motion 


in arrest of judgment. McKee v. 
Thompson, Add. (Pa.) 24. 
99. Brown v. Eaton, 87 HowPr 


(N. Y.) 325. 
1. U. S—Matt J. Ward Co. 
Goelet, 230 Fed. 979, 145 CCA 173. 
Ga.—Tucker v. Ball, 68 Ga. 814; 
Murphy v. Georgia R., etc., Co., 4 Ga. 
A. 522, 61 SH 1133. 
Mo.—Madison First Nat. Bank v. 
Stam, 186 Mo. A. 439, 171 SW 567. 
N. H.—Hart vy. Chesley, 18 N. H. 


Vv. 


373. 
N. J.—Case v. Central R. Go., 59 
N. J. L. 471, 37 A 65, 59 AmSR 617. 
N. Y.—Reichard v. Hutton, 148 App. 


Div. 813, 138 NYS 44; Thill v. Hoyt, 
37 App. Div. 521, 56 NYS 78; Chap- 
man v. Garolin, 16 N, Y. Super, 456; 
Reilly v. Vought, 87 NYS 492. 

N. C—wWitherspoon v. Isbell, 2 
NE CE12. 

Or.—Catterlin v. Bush, 39 Or. 496, 
59 P 706, 65 P 1064. 

Pa.—Jenneson v, Camden, ete, R 
pre Wohi cae 409. 

. I.—Tuck v. Earle, etc., Express 

Co., 67 A 428. % 

Wash.—Waight v. Lake Washing- 
wo Mill Co., 48 Wash. 402, 93 P 


{a] Rule applied.— Where _ the 
complaint alleges that defendant is 
indebted to plaintiff as an individual 
and the proof shows that the in- 
debtedness is due by a partnership 
a nonsuit should be awarded. 
fp i v. Hook, 11 Ga. A. 517, 75 SE 


{[b] On demurrer.—A petition by a 
real estate agent for commissions, 
showing a variance between the offer 
to buy and the acceptance thereof, is 
properly dismissed on demurrer. 
ray, v. Lynn, 139 Ga. 294, 77 SE 

2. Rumford Nat. Bank v. Arsen- 
ault, 108 Me. 241, 79 A 986. 

3. Matt J. Ward Co. v. Goelet, 230 
Fed. 979, 145 CCA 173; Case v. Cen- 
tral’ R. Co., 59 N. J. .L. 471, 37. A 65, 
59 AmSR 617; Reichard v. Hutton, 
148 App. Div. 813, 183 NYS 44; Cre- 
midas v. Dallas, 91 Wash. 441, 157 P 

[a] Amendment presumed.— 
Where no objection to the admission 
of the evidence is made, the com- 
plaint will be deemed amended to 
conform to the proof. Cremidas v. 
Dallas, 91 Wash. 441, 157 P 1084. 

4 Lundine v. Callaghan, 82 App. 
Div. 621, 81 NYS 1052. 

5. Cremidas v. Dallas, 91 Wash. 
441, 157 P 1084. : 

6. Rice v. Ware, 3 Ga. A. 578, 60 
SE 301; Collins v. Bradbury, 64 Me. 
37; Russell v. Conn,: 20 N, Y. 81; 
Van -Rensselaer v. Jones, 2 Barb. 
(N. Y.) 643. 

7. American Surety Co. v. Sperry, 


For later cases, developments and changes'in the law see cumulative Annotations, same title, page and note number. 


§§ 108-110] 


also contains allegations suited to an action ex 


delicto.® 


[§ 109] f. Failure to File or Produce Obliga- 
tions Sued on or Bill of Particulars. 
some decisions it is not sufficient ground for dis- 
missal that plaintiff has failed to file with his declar- 
ation a copy of the obligation or record sued on.?® 
But according to other decisions where an instru- 
ment on which an action is founded is not filed and 
no reason is given for not filing it, unless it is 
alleged to be lost or destroyed, defendant may after 


156 Ill. A. 19; Brewster v. Stratman, 4 
Mo. A. 41; Emery v. Pease, 20 N. Y. 
62; Stoller v. Franken, 171 App. Div. 
327, 157 NYS 333; Ashley v. Lehmann, 
54 App. Div. 45, 66 NYS 299, 8 NYAnn 
Cas 208; McKay v. Calderwood, 37 
Wash. 194, 79 P 629. 

hee Conaughty v. Nichols, 42 N. Y. 


Error as to nature or form of rem- 
edy generally see supra § 85. 

9. Howe v. Frazer, 117 Ill. 191, 7 
NE 481 [aff 17 Ill. A, 219]; Hopkins 
v. Woodard, 75 Ill. 62. 

10. Tucker v. Peebles, 10 La. 403; 
Peake v. Bell, 65 Mo. 224; Hannibal, 
ete., R. Co. v. Knudson, 62 Mo. 569; 
Dyer v. Murdock, 38 Mo. 224; Roth- 
well v. Morgan, 37 Mo. 107; Madison 
First Nat. Bank v. Stam, 186 Mo, A. 
439, 171 SW 567; McHoney v. Ger- 
man Ins. Co., 37 Mo. A. 218; Sand- 
ford v. Hoover, 2.N. J. L. 92. 

[a] The want of a state of de- 
mand or account filed is ground of 
Fee Sandford v. Hoover, 2 N. J. 

{b] Failure to produce certain 
documents originally annexed to the 
petition may be ground of dismissal, 
unless they are shown by affidavit to 
have been lost and that steps were 
taken to prove their contents. Tuck- 
er v. Peebles, 10 La. 403. But com- 
pare Smith v. Blunt, 2. La. 132 (hold- 
ing the failure to annex copies of an 
authentic act to a petition not ground 
for a dismissal). 

11. Hill v. Harris, 11 Ga. A. 358, 
75 SE 518. 

12. Bell v. Solomons, 162 Cal. 105, 
121 P 3877; Gibbs v. Detroit Super. 
Judge, 53 Mich, 496, 19 NW 162 (par- 
ticulars set out in affidavits begin- 
ning the action); Scott v. Hay, 10 Ont 
WR 262; Conmee v. Lake Superior 
Printing Co., 7 OntWR 610. 

13. Nickerson v. Glines, 220 Mass. 
333, 107 NE 942; Lorette v. Essig, 92 
Mich. 461, 62 NW 750; Mahar v. Har- 
Ber aoe Park Villa Sites, 123 NYS 

{a] Thus where a declaration fails 
to apprise defendant of the claim 
against him, plaintiff's refusal to file 
a bill of particulars caused a vir- 
tual discontinuance of his suit which 
should have been dismissed on de- 
fendant’s motion, and his joining and 
striking the jury did not preclude him 
from objecting to the giving of any 
evidence by plaintiff. Lorette v. Es- 
sig, 92 Mich. 461, 62 NW 750. 

14.. U. S—S. M. Hamilton Coal Co. 
v. Watts, 232 Fed. 832, 147 CCA 26 
{rev 219 Fed. 1003]; Bernays v. Ley- 
land, 228 Fed. 913; Buck v. Felder, 
208 Fed. 474, 477 [cit Cyc]; Henry 
v. Harris, 191 Fed. 868 [rev on other 
grounds 201 Fed. 872, 120 CCA 210]; 
In re Lasch, 142 Fed. 277; Colorado 
Eastern R. Co. v, Union Pac. R. Co., 
94 Fed. 312, 36 CCA 263. 

69 Ala. Ts 


Ala.—Ex p. Holton, 
etc.;; KR. Corj 
7172 [quot 


Roy v. Louisville, 
Ala. A. 377, 381, 63 S 
Cyc]. Pe 
Cal.—Witter v. Phelps, 163 Cal. 655, 
126 P 593; People’s Home Say. Bank 
v. Sherman, 150 Cal. 793, 90 P 133; 
Marks v. Keenan, 148 Cal. 161, 82 P 
7172; Mowry v. Weisenborn, 137 Cal. 
110, 69 P 971; Kennedy v. Mulligan, 
136 Cal. 556, 69 P 291; Siskiyou Coun- 
ty Bank v. Hoyt, 132 Cal. 81, 64 P 
118; Nicol v. San Francisco, 130 Cal. 
288, 62 P 513; San Jose Land, etc., Co. 
v. Allen, 129 Cal, 247, 61 P 1083; 


\ 
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answer move for a dismissal or require the party to . 


file it.1° Although there cannot be a dismissal on a 


According to 


therefor.13 


Rule. 


Modoc Land, etc., Co. v. Modoc Coun- 
ty Super. Ct., 128 Cal. 255, 60 P 848; 
Peo. v. Jefferds, 126 Cal. 296, 58 P 
704; Davis v. Clark, 126 Cal. 232, 58 P 
542; Cooper v. Gordon, 125 Cal. 296, 
57 P 1006; San Diego First Nat. Bank 
v. Nason, 115 Cal. 626, 47 P 595; Has- 
sey v. South San Francisco Home- 
stead, etc., Assoc., 102 Cal. 611, 36 P 
945; Kubli v. Hawkett, 89 Cal. 638, 
27 P 57; Chipman v. Hibberd, 47 Cal. 
638; Peralta v. Mariea, 3 Cal. 185; 
McColgan vw: /[Plercy;/ 17 Gal. MAS 160, 
118 P' 957; Gray v. Times-Mirror Ce., 
11 Cal. A. 155, 104 P 481. 

Colo.—Hoy v. McConaghy, 14 Colo. 
372, 60 P 184; Monteith v. Union Pac., 
etc., R. Co., 13 Colo. A. 421, 58 P 338; 
ae v. Jackson, 12 Colo. A, 461, 55 P 

D. C.—Hopp v. Pickford, 30 App. 
81; Parsons v. Hill, 15 App. 532. 

Ill.—McCaftery v. McAndrews, 174 
Ill. A. 391; Lapka v. Chicago City R. 
Co., 139 Ill. A. 133. 

Ind.—Cabinet Makers’ Union vy. In- 
dianapolis, 145 Ind. 671, 44 NE 757; 
Lines v. Benner, 52 Ind. 195; Rodgers 
v. McLeary, 5 Ind. 236; Blickenstaff 
ree oesiay 58 Ind. A. 378, 106 NE 

Ky.—Jenkins v. Taylor, 59 SW 853, 
22 KyL 1137; Shortell v. Green Coun- 
ty, 59 SW 522, 22 KyL 1010; Whiley 
v. Myers, 7 KyL 759, 13 Ky. Op. 1063; 
Jackson vy. Jackson, 7 Ky. Op. 
Ban Ellison v. Shapleigh, 1 Ky. Op. 

Me.—Davis v. York County Comrs., 
63 Me. 396; Farrin v. Kennebec, etc., 
R. Co., 36 Me. 34. 

Mass.—Hunt v. Hill, 186 Mass. 146, 
71 NE 529. 

Mich.—Burton y. Snow, 165 Mich. 
530, 130 NW 1116. 

Mo.—Martin v. Henley, 13 Mo. 312; 
Poncot v. St. Louis, etce., R. Co., 176 
Mo. A. 225, 161 SW 1190; Libbe v. 
Libbe, 166 Mo, A. 240, 148 SW 460; 
Cornell v. King, 118 Mo. A. 191, 94 
SW_ 822. 

Mont.—State Sav. Bank v. Albert- 
spn. eee Mont. 414, 102 P 692. 

v.—Raine v. Ennor, 39 Nev. 365, 
153, oo 133, 134 [quot Cyc]. 

N. J.—Stein v. Goodenough, 73 N. J. 
L. 812, 64 A 961; Newark Nat. Bank- 
ing Co. v. Felsner, 9N. J. Le J. 303; 
West v. Paige, 9 N. J. Eq. 203. 

N. Y.—Gross v. Clark, 87 N.Y. 272, 
1 NYCivProc 464, 13 NYWklyDig 434 
{aff 1 NYCivProc 17]; Morange v. 
Meigs, 54 N. Y. 207; Conneiuy v. Nas- 
sau Ferry Co., 175 App. Div. 882, 160 
NYS 1048; Kohn v. Harris, 174 App. 
Div. 855 mem, 159 NYS 552; Thorn v. 
Eastern Mausoleum Co., 173 App. Div. 
995 mem, 162 NYS 278; Frederick v. 
Oliver, 154 App. Div. 346, 139 NYS 
320; Manning v. Wambold, 146 App. 
Div. 318, 130 NYS 616; Kachel v, 
Stutz, 137 App. Div. 199, 121 NYS 
979;° Meyer v. Crimmins, 135 App. 
Div. 911 mem, 120 NYS 353 (neglect 
or forgetfulness of attorney no ex- 
cuse); Ingri v. Star Co., 134 App. 
Div. 960 mem, 119 NYS 502; Holtzoff 
v. Dodge, etc., Co., 1384 App. Div. 353, 
119 NYS 47 (plaintiff's diligence sub- 
sequent to service of motion to dis- 
miss immaterial); Ferber v. New- 
gold, 133 App. Div. 739, 118 NYS 214; 
Brown v. Herzberg, 130 App. Div. 894, 
114 NYS 901; Williamson v. New 
York Edison Co., 128 App. Div. 900 
mem, 112 NYS 658; McGrath v. Mur- 
tha, etc., Co., 128 App. Div. 278, 112 
NYS 679; McCardell y. Metropolitan 
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mere failure to file a bill of particulars! where such 
particulars are given with abundant fullness in other 
matters of record,!? 
in disobedience of the court’s order may be a ground 


yet a failure to file such a bill 


[§ 110] 14. Want of Prosecution—a. General 
An action may be dismissed or a nonsuit 
granted for the failure of plaintiff to prosecute it 
with due diligence,* although the statute of limita- 


St. R. Co., 124 App. Div. 528, 108 NYS 
990; Toher v. Lochinvar Realty Co., 
124 App. Div. 370, 108 NYS 667; Re- 
gan v. Milliken, 123 App. Div. 72, 107 
NYS 722; Crisenza v. Auchmuty, 121 
App. Div. 611, 106 NYS 3385; Rosen- 
heim v. Rosenfield, 83 App. Div. 640, 
82 NYS 70; Munson v. Munson, 51 
App. Div. 429, 64 NYS 662; Jacot v. 
Marks, 46 App. Div. 531, 61 NYS 1040; 
Graham v. Ackley, 21 ‘App. Div. 416, 
47 NYS 562; Seymour v. Lake Shore, 
etc., R. Co., 12 App. Div. 300, 42 NYS 
92; Hayward v. Manhattan R. Co., 
52 Hun 388, 5 NYS 473, 17 NYCiv 
Proc i55; James v. Shea, 28 Hun 74, 
2 NYCivProc 358; Duncan v. De Witt, 
7 Hun 184; Carter v. Clark, 32 N. Y. 
Super. 189: Curro v. Barrett, 101 
Mise. 411, 167 NYS 4; Diamond v. 
Kaufmann, 82 Misc. 396, 148 NYS 
730; Leonard v. Rima, 82 Misc. 358, 
144 NYS 447; Stokes v. Phelps Mis- 
sion, 59 Misc. 256, 112 NYS 237; Wat- 
son v. Loomis, 51 Mise. 227, 100 NYS 
958; Goldstein v. Loeb, 21 Misc. 72, 46 
NYS 838; Vessell v. Marx, 10 Misc. 
46, 30 NYS 806; Levy v. Metropolitan 
L. Ins. Co., 159 NYS 902; Anderson v. 
Norton, 158 NYS 152; Wilensky v. 
Philadelphia Casualty Co., 131 NYS 
549; Notman v. Guffey Petroleum Co., 
128 NYS 20; Mannion vy. Steffens, 115 
NYS 1087 [aff 135 App. Div. 921 mem, 
120 NYS 1134 mem]; Bleiberg v. Ot- 
tenberg, 107 NYS 216; Amorisia v. 
Rando, 88 NYS 356; Haberstich v. 
Fischer, 6 NYCivProc 82, 67 HowPr 
318; Salters v. Pruyn, 15 AbbPr 224; 
Hawley v. Seymour, 8 HowPr 96; 
Cusson v. Whalon, 5 HowPr 302, Code 
RepNS 27; Littlefield v. Murin, 4 How 
Pr 306, 2 CodeRep 128; Baker v. Mar- 
tin, 3 HowPr 204; Whitney v. Shufelt, 
2 HowPr 120, 3 Den. 165; Pease v. 
Blossom, 2 HowPr 81; Jennings v. 
Fay, CodeRepNS 231; Peo. v. Hickox, 
3 Hill 446; Richmond v. Cowles, 2 
Hill 359; Potter v. Lewis,,18 Wend. 
519; Judson \v. ‘Jones, 12 .-Wend. 
209; McGregor v. Cleveland, 10 Wend. 
596; Jackson v. Thompson, 1 Wend. 
76; Wheaton v. McGlade, 1 Wend. 34; 
Gardner v. Turner, 9 Johns. 260; 
Steinbach v. Hallett, 1 Johns. 141; 
Shawe v. Colfax, 3 Cai. 98, Col. & C. 
Cas. 450; Brook v. Hunt, 3 Cai. 94, 
Col. & C. Cas. 444; Manhattan Co, 
v. Brower, 2 Cai. 381, Col. & C. Cas. 
424; Deas v. Smith, 1 Cai. 171, Col. 
& C. Cas. 221; Sheffield v. Watson, 1 
Cai, 22,/Col: & C. Cas. 157. 
ake C.—Holmes v. Williams, 11 N. C. 
N. D.—Donovan v. Jordan, 25 N. D. 
617, 142 NW 42; Lambert v. Brown, 
22 N. D. 107, 132 NW 781, 783 [quot 
Cyc]; Bessie v. Northern Pac. R. Co., 
18 N. D. 507, 121 NW 618 (failure to 
prosecute after remand). 
Okl.—Seargeant v. Cullison, 38 Okl. 
154, 132 P 345 (failure to file brief, 
time having been extended to plaintiff 
for that purpose after submission of 
cause). ! 4 
Pa.—Stewart v. Philadelphia, 240 
Pa. 569, 88 A 12; Neel v. McElhenny, 
42 A 44; Waring v. 
Pennsylvania R. Co., 176 Pa. 172,.35 
A 106 [aff 16 Pa. Co. 56, 42 Pittsb 
LegJ 269]; Neel v. McElhenny, 6 Pa. 
Dist. 681, 28 PittsbLegJNS 153; Sar- 
ver v. Reed, 42 Pa. Co. 574; Hinsdale 
Min,,. ete. Co, ."¥: Western Penn- 
sylvania Nat. Bank, 42 Pa. Co. 


ee 
C.—McAuley v. Orr, 97 °S. C. 
ais, 81 SE 489; Munro y,-Laurens, 26 
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tions will bar another suit,!® unless he presents a 
sufficient excuse for his failure to prosecute.*® 
this rule has been held to apply to a failure to 
prosecute a cross complaint or plea in reconvention.* 
The power of a court to dismiss a suit for want of 
prosecution exists independently of statute’® or rule 
of court,’® although it has been held that affirmative 
expression in a statute providing for dismissal de- 
prives the court of its discretionary powers to dis- 
miss an action except as therein provided.?° Where, 
however, but one of several defendants moves that 


S. C. L. 442; Moses v. Boney, 10 S. C. 
L. 38. 

S. D.—Welch v. McCoy, 167 NW 
159. 

Tex.—Burger v. Young, 78 Tex. 656, 
15 SW 107; Harman vy. Lawler, 32 
Tex. 590; Wright v. Thomas, 6 Tex. 
420; Cain v. Wharton, (Civ. A.) 196 
Sw 952; Hinkle v. Thompson, (Civ. 
A.) 195 SW 311; Crosby v. Di Palma, 
(Civ. A.) 141 Sw 321; Harrison v. 
Oak Cliff Land Co., (Civ. A.) 85 SW 
821; Hall v. Austin, 31 Tex. Civ. A. 
626, 73 SW 32; Dunham v. Murphy, 
(Civ. A.) 28 SW 132. 

Wash.—Rehmke v. Fogarty, 57 
Wash. 412, 107 P 184; Arthur v. 
Washington Water Power Co., 42 
Wash. 431, 85 P 28; Hoffmeister v. 
Renton Co-op. Coal Co., 40 Wash, 48, 
82 P 127; Neff v. Neff, 32 Wash. 82, 
72 P 1001; Carlson v. Van de Vanter, 
19 Wash. 32, 52 P 323. 

W. Va.—Buena Vista Freestone Co. 

34 W. Va. 652, 12 SEH 
817 


Wis.—Boutin y. Andreas, 161 Wis. 
152, 152 NW 822; Lowe v. Ring, 151 
Wis. 664, 129 NW 429; Smith v. Car- 
ter, 141 Wis. 181, 122 NW 1035; Ray- 
mond vy. Keseberg, 98 Wis. 317, 73 
NW 1010; Bonesteel v. Orvis, 31 Wis. 
117; Roberts v. Delaney, 2 Wis, 
282 


Eng.—Crick v. Hewlett, 27 Ch. D. 
354; Ambroise v. Hvelyn, 11 Ch. D. 
759; Robinson y. Chadwick, 7 Ch. D. 
878; Joyce v. Boyle, L. R. 25 Ir. 455; 
Foott v. Benn, L. R. 16 Ir. 247; 
Ingle v. Partridge, 33 Beav. 287, 5D 
Reprint 878; Magnus v. Scotland Nat. 
Bank, 57 L. J. Ch. 902; Aitken v. Dun- 
bar, 46 stitads ‘Ch 489: Wakefield v. 
Cruickshank, 44 Ty. Ts (Gh: 277; Wood- 
ward v. Twinaine, 9 Sim. 301. 

Man.—Davis v. Wright, 24 Man. 
205. 

N. S.—Buckley v. Fillmore, 47 N. 8S. 
493; Vickery v. Price, 19 N. S. 513, 
8 CanLTOccNotes 61; O’Brien v. Hali- 
fax, 19 N. S. 393, 7, CanLTOccNotes 
435. 

Ont.—Kidd v. Kidd, 11 OntWR 553; 
Scheeman v. Dundas, 2 OntWR 184; 
Simpson v. Murray, 13 Ont. Pr. 418; 
McDougald v. Thomson, 13 Ont. Pr. 
256 [dist Crick v. Hewlett, 27 Ch. D. 
354]; Foley v. Lee, 12 Ont. Pr. oka 
Roberts v. Lucas, 11 Ont. Pr. 3; Car- 
ter v. Barker, 11 Ont. eras Napanee, 
ete., R. Co. v. MeDonnell, 10 Ont. Pr. 
525; Miles v. Roe, 10 Ont. Pr. 218; 
Bucke v. Murray, 9 Ont, Pr. 495; 
Small v. Union Permanent Bldg. Soc., 
6 Ont. Pr. 206; Riddell v. Ritchie, 6 
Ont. Pr. 205; Dunn v. McLean, 6 Ont. 


v. Parrish, 


Pr. 156; Lindsay Petroleum Co. v. 
Pardee, 6 Ont. Pr. 140; Wilson v. 
Black, 6 Ont. Pr. 130; Re Western 


Ins. Co., 6 Ont. Pr. 86; McFeeters v. 
Dixon, 3 Ch. Chamb. (U. C.) 84; Poole 
v. Poole, 2 Ch. Chamb. (U. C.) 475; 
Hodgson v. Paxton, 2 Ch. Chamb, 
(U. C.) 398; Upper ‘Canada Min. Co. 
v. Atty.- -Gen., 2 Ch: ‘Champb. (Use) 
207; Burns v. Chisholm, 2 Ch. Chamb. 
(U. CG.) 88; MulhollAhd v. Brent, 2 Ch. 
Chamb. (U. Cc.) 31; Davy v. Davy, 2 
Ch. Chamb, (U. C.) 26; Mallock v. 
Plunkett, 1 Ch. Chamb. (U. C.) 298; 
Thompson v. Hind, 1 Ch. Chamb. 
(U. C.) 247; Ruttan v. Burnham, 1 Ch. 
Chamb. (U. C.) 191; Chapman vy, 
Smith, 32 U..C./C. P. 555. 

Que,—Landry v. 13 
Montr. Leg. N. 169. 


Beauchamp, 
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[a] Question of due diligence one 
of fact to be shown by proper proof. 
—An action in the court below cannot 
be dismissed on motion of defendant, 
because of plaintiff's failure to prose- 
cute and to enter continuances, where 
defendant has filed a plea and issue 
has been joined, although plaintiff 
fails to give notice of trial for six- 
teen years, there being no statute or 
rule of court having the force of a 


statute requiring a cause to be 
brought to trial within a _ given 
period, under the penalty of for- 


feiture of the right of further prose- 
cution. Meloy v. Keenan, 17 App. 
(D. 'C.). 235. 

Discontinuance of summary 
proceeding notwithstanding stay law. 
—A summary proceeding by notice 
and motion will be discontinued, un- 
less some action is had on the notice 
at the return term, although the 
“stay-law” prohibits the rendition of 
judgment at that term; yet plaintiff 
may keep alive his notice by having 
it docketed according to the rule of 
practice adopted at this term or by 
some action of the court continuing 
its existence. Ex p. North-East, etc., 
R. Co., 37 Ala. 679. 

[ec] A rule requiring plaintiff to 
give notice of trial on penalty of dis- 
missal for want of prosecution ap- 
plies even where a new trial has been 
ordered. Davis v. Wright, 24 Man. 
205. Duty of defendant see infra §§ 
120, 121. 

15. Bernays v. Leyland, 228 Fed. 


913. 

1G. Cal.—Anglo-Californian Bank 
v. Griswold, 153 Cal. 692, 96 P 353; 
Ferris v. Wood. 144 Cal. 426, 77 P 
1037; Lander v. Flemming, 47 Cal. 
614; Caldwell v. California Univ., 23 
Cal. A. 29, 136 P 781 (excuse not suf- 
ficient). 

Fla.—Robertson v. Wilson, 59 Fla. 
400, 51 S 849, 1388 AmSR 128; Green 
v. Rou, 56 Fla. 319, 48 S 207. 

4, ga MeLouaars v. King, 56 Ga. 

Ill.—Chicago Sanitary Dis 
Chapin, 226 Ill. 499, 501, 80 NE. ‘1017, 

AnnCas 113 [cit Cyc]; Tullis v. 
Henderson, 26 Ill. 442; Kilian wv. 
Clark, 9 Ill. A. 426. 

La.—Barton vy. Burbank, 138 La. 
997,-71 S 134. 

Nev.—Raine v. Ennor, 39 Nev. 365, 
— P 133, 134 [quot Cyc]. 

Y.—Armstrong v. Star Co., 154 
jee Div. 320, 188 NYS 959; Leap v. 
Associated Operating Coe,; 149 App. 
Div. 859, 184 N. Y. S. 823; Ferber v. 
Newgold, 133 App. Div. 739, 118 N. Y. 
S. 214; Bauer v. Hart, 122 App. Div. 
41, 106 NYS 877; Champion v. Web- 
ster, 15 AbbPr 4; Van Bergen v. Pal- 
mer, iS Johns, 504. 

N. D.—John Miller Co. v. Minck- 
ler, 30 N. D. 360. 152 NW 664. 

Porto Rico.—Chavier v. Giraldez, 15 
Porto Rico 145. 
ye B.—Frederick v. Gibson, 36 N. B. 


Ont.—Logan v. Dewar, 11 OntWR 
312; Conmee vy. Lake Superior Print- 
ing Co., 7 OntWR 610; Stratford v. 
tenis: 3 OntWR 620. 

[a] When plaintiff swears to a 
good case on the merits, 
will in its discretion give him an 
opportunity to hear his case on the 
merits, even after an order to dismiss 
has been properly granted. Rees v. 


[§§ 110-111 


an action be dismissed because of inexcusable neg- 
lect to prosecute, and the others were not notified, 
heard, or represented on the motion, the action can 
be dismissed only as to the moving defendant.?2 
[§ 111] b. Applications of Rule. 
rule just stated, an action is properly dismissed for 
want of prosecution, there being no counterclaim or 
cross action, where plaintiff fails to appear in per- 
son or by counsel when his ease is called in its order 
for trial.?? And although it has been held that mere 
lapse of time is not sufficient in itself to justify dis- 


Within the 


eo iner 2 Ch. Chamb. (U. C.) 


{b] Where a case is removed on 
petition of defendant to the United 
States court, and remains there sev- 
enteen years, and is actively liti- 
gated, and then remanded for want of 
jurisdiction, defendant cannot move 
to dismiss for laches. Parker v. 
Clarkson, 39 W. Va. 184, 19 SE 431. 

What constitutes excuse see infra 
§§ 112-119. 

17. Swift v. Beemer, (Tex. Civ. 
A.) 160 SW 989 (no proof offered in 
support of a plea in reconvention or 
cross bill); National Surety Co. v. 
American Sav. Bank, etc. Co., 
(Wash.) 172 P 264. But see Yancey 
v. Karwisch, 129 Ga. 788, 59 SE 777 
(holding that defendant's counter af- 
fidavit in an action for forcible entry 
and detainer cannot be dismissed for 
want of prosecution or because de- 
fendant does not appear). 
raat U. S.—Buck v. Felder, 208 Fed. 
Cal.—Romero vy. Snyder, 167 Cal. 
216, 138 P 1002; Peo. v. Jefferds, 126 
Cal. 296, 58 P 704; Caldwell vy. Cali- 
fornia Univ., 23 Cal. a. 295 RT36s 02 
731; Gray vy. Times-Mirror Co; 12 
Cal. A. 155, 104 P 481. 

Tll.— Leonard v. Garland, 252 Ill. 
300, 303, 96 NE 819 [cit Cyc]; Chi- 
cago Sanitary Dist. v. Chapin, 
ae Ill. 499, 80 SE 1017, 9 AnnCas 


Mont.—State Sav. Bank v. Albert- 
son, 39 Mont, 414, 421, 102 P 692 [cit 
Cyc]. 

Nev.—Raine v. Ennor, 39 Nev. 365, 
158 P 133, 1384 [quot Cyc]. 

19. Buck v. Felder, 208 Fed. 474; 
Colorado Eastern R. Co. vy. Union Pac. 
R. Co., 94 Fed, 312, 36 CCA 2638; State 
Sav. Bank v. Albertson, 39 Mont. 414, 
102 P 692; Raine v. Ennor, 39 Nev. 
365, 158 P 133, 134 [quot Cyc]. 

20. Johnston v. Baker, 167 Cal. 
260, 139 P 86: See also Com. vy. 
Schmidtt, 165 Ky. 351, 176 SW 1166 
(holding that, in view of the statute, 
a suit cannot be dismissed for want 
of prosecution for a year, where it 
was not filed a year before July 1, 
1912, on which date suits were to be 
dismissed for want of prosecution for 
a year) 

21. Paulson v. New Jersey, etc., R. 
a 54 App. Div. 189, 66 NYS 364. 

2. tos S.—Patting v. Spring Val- 
98 Fed. 811, 39 CCA 


Ark.—Ashley v. May, 5 Ark. 408. 

Ga.—Calloway v. McElmurray, 91 
Ga. 166, 17 SE 103. 

Ill.—Nieman v. Wintker, 85 Ill. 468; 
Delano v. Bennett, 61 Ill. 83; Brown 
v. Ebann, 165 Ill. A. 218; Hartman v. 
Viera, 113 Ill. A. 216. 

Kan.—Kansas City, etce., R. Co. v. 
Walker, 50 Kan. 739, 32 P 365. 

La.—Clement v. Breaux, 115 La. 77, 
38 S 900. 

Minn.—Keator v. Glaspie, 44 Minn. 
448, 47 NW 52. 

N. J.—Smethurst_v. Harwood, 20 


lon Coal Co., 
308 } 


NwWAay. feb. re Holliday v. Large, 3 
N. J. L. 65 

N. Touran ae v. Meigs, 54 N. Y. 
207; Salkind v. Levy, 116 NYS 


the court/| 581. 


Philippine.-—Sunico v. Villapando. 
14 Philippine 352. 

S. C.—Bond v. Corbin, 68 S. C. 294, 
47 SE 374. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 111-113] 


missal of an action for want of prosecution,’* yet 
it is generally held that an action will be dismissed 
on this ground if the delay is unreasonable, as where 
plaintiff fails to take any steps in the action for 
several years,?* or within a prescribed period,?> un- 
less the delay is excused,?® especially where younger 
issues have been tried in order during that time;?" 
and leave to plaintiff to amend is no bar to granting 
defendant’s motion to dismiss for lack of prosecu- 
tion, made shortly thereafter.?8 A rule of court pro- 
viding for a dismissal where no order of progress 
is made for a specified period does not justify a 
dismissal if plaintiff has not failed to comply with 


Tex.—Drummond v. Lewis, (Civ. 
A.) 157 SW 266. 

Eng.—Armour v. Bate, 2 Q. B. 233; 
James v. Crow, 7 Ch. D. 410; Cockle 
v. Joyce, 7 Ch. D. 56; Re Palmer, 49 


iy Ry Rep Nuss 5b2¢ j Farrell Vv. Wale, 


36 L. T. Rep. N. S. 

In Louisiana where plaintiff is 
absent and nothing, equivalent to a 
reconventional demand has_ been 
found, the only judgment which can 
be rendered is one of nonsuit. Clem- 
ent .v. Breaux, 115 La. 77, 38 S 900; 
Saunders v. Mangham, 42 La. Ann. 
770, 7 S 715; Phillips v. Cassidy, 36 
La. Ann. 288; Foster’s Sucec., 23 La. 
Ann. 100; Moch vy. Garthwaite, 11 La. 
Ann. 287; Dwight v. Richard, 4 
La. Ann. 240; Dunbar vy. Mansker, 
4 La. Ann. 176; McDonough v. Dutil- 
let, 3 La. Ann. 660. 

23. Smith y. Faris-Kesl Constr. 
Co., 27 Ida. 407, 150 P 25; State Sav. 
Bank v. Albertson, 39 Mont. 414, 102 
P 692; Laberge v. Merchant’s Bank, 
27 Man. 84, 30 DomLR 144, 35 West 
LR 115. 

[a] Reason for rule.—‘‘Where a 
defense of laches is sustained it is 
upon the theory that the delay, taken 
with other circumstances in the case, 
is satisfactory evidence that the 
cause of action has been abandoned, 
or that it resulted in injury to some- 
one not responsible for the delay, 
and where this theory, or presump- 
tion, is overcome by the facts and cir- 
cumstances, the defense should not 
prevail.” Smith v. Faris-Kesl Constr. 
Co., 27 Ida. 407, 427, 150 P 25, 31. 

24. Cal.—Romero v. Snyder, 167 
Cal. 216, 138 P 1002. 

Ill.—Lapka v. Chicago City R. Co., 
139 Ill. A, 133 (one and a half years). 

La.—Teutonia Loan, ete., Co. v. 
Connolly, 133 La. 401, 63 S 63. 

Me.—Hurley v. Farnsworth, 115 Me. 
321, 98 A 821 (five years). 

Miss.—May y. Hubbard, 94: Miss. 
456, 49 S 619 (two years). 

Nev.—Raine v. Ennor, 39 Nev. 365, 
158 P..183. 

N. Y.—Armstrong v. Star Co., 154 
App. Div. 320, 1388 NYS 959 (over two 
years); Anderson v. Hedden, etc., Co., 
115 App. Div. 231, 101 NYS 585; Oehl- 
hof v. Solomon, 65 Misc. 541, 120 NYS 
925; McGovern v. Suter, 159 NYS 476 
(eight years); Class Journal Co. v. 
Valveless Inner Tube Co., 145 NYS 
958; Williams v. Jenkins, 76 Misc. 
256, 134 NYS 890; Wilensky v. Phila- 
delphia Casualty Co., 181 NYS 549 
(nearly seven years); Fleischman v. 
Mengis, 113 NYS 515; Brown v. 
Gauss, 95 NYS 538. 

N. G.—Stith v. Jones, 119 N. C. 428, 
25 SE 1022 (four and a half years). 

N. D.—Donovan v. Jordan, 25 N. D. 
617, 142 NW 42 (over five years); 
Lambert v. Brown, 22 N. D. 107, 132 
NW 781, 783 [quot™ Cyc] (five years). 

Pa.—Com. v. Crow, etc., Trust Co., 
24 Pa. Dist. 1€6; Waring v. Pennsyl- 
vania R. Co., 16 Pa. Co. 288 (fourteen 
years). 

S. D.—Welch v. McCoy, 167 NW 159 
(fourteen years). 

Tex.—Cain v. Wharton, (Civ. A.) 
196 SW 952 (neglect for three years 
to procure service by publication). 

Wash.—Congdon v. Aumiller, 79 
Wash. 616, 140 P 912; Rehmke v. 
Fogarty, 57 Wash. 412, 107 P 184; 
Fond\du Lac Bank v. Hunt, 40 Wash. 

‘ 
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[§ 112] «. 


tria],34 


[§ 113] 


190, 82 P 285; Hoffmeister v. Renton 
Co-op. Coal Co., 40 Wash. 48, 82 P 
127 (five years) 

Pr, Edw. Isl.—Wier v. Shaw, 1 Pr. 
Edw. Isl. 189. 

[a]. A prima facile case of unrea- 
gonable delay, sufficient to justify 
dismissal is established where after 
issue joined no effort was made by 
plaintiff to bring the issues to trial 
until after the service of notice of 
defendant’s motion to dismiss for 
want of prosecution, more than eleven 
years thereafter. St. Paul’s Church 
v. Mt. Vernon Suburban Land Co., 119 
App. Div. 45, 103 NYS 858. 

Delay in filing or serving pleadings 
see supra § 106. 

25. Kinard v. Jordan, 175 Cal. 13, 
164 P 894; Perrin v. Miller, (Cal. A.) 
169 P 426; Com. v. Schmidtt, 165 Ky. 
351, 176 SW 1166 (where, under St. 
[1915] § 4260 subd § 6, no progres- 
sive steps have been taken for two 
terms); Howcott v. Petit, 130 La. 791, 
58 S 574. And see statutory provi- 
sions; and cases supra note 24. 

[a] In California (1) the court 
may dismiss after two years’ and 
must do so after five years’ delay in 
bringing cause to trial after answer 
filed. Larkin v. Shasta County Super. 
Ct., 171 Cal. 719, 154 P 841, AnnCas 
1917D 670; Romero v. Snyder, 167 Cal. 
216, 138 P1002. (2) Where a plaintiff 
neglects for more than two years 
to bring his case to trial, the court 
may on motion of defendant and no- 
tice to plaintiff dismiss the action. 
Simmons v. Keller, 50 Cal. 38. 

{b] In Louisiana (1) a plea of 
abandonment will not be sustained 
when plaintiff takes formal and nec- 
essary steps in his suit within five 
years of the filing of such plea; 
Howcott v. Petit, 130 La. 791, 58 S 
574. (2) But where at any time be- 
fore obtaining a final judgment plain- 
tiff allows five years to elapse with- 
out taking any steps in its prosecu- 
tion, it furnishes greund for dismis- 
sal. Teutonia Loan, etc.,.Co. v. Con- 
nolly, 133 La. 401, 63 S 63; Lockhart 
v. Lockhart, 113 La. 872, 37 S 860 
(over five years). 

[ec] “Trial.-—Within the meaning 
of a statutory provision providing 
that an action shall be dismissed un- 
less brought to trial within five years 
after the answer is filed, the word 
“trial” refers to the hearing and de- 
termination of the issues of facts in- 
volved, and a hearing on a demurrer 
is not atrial. Perrin v. Miller, (Cal. 
A.) 169 P 426 (Code Civ. Proc. § 


583). 

[d] Pending an appeal from a 
judgment, the superior court is with- 
out jurisdiction to vacate a judgment 
by consent of parties, and the mak- 
ing of such an order has not the ef- 
fect of again setting in motion the 
time provided by statute relating to 
the dismissal of actions, for bringing 
the action to trial. Kinard v. Jordan, 
175 Cal. 138, 164 P 894; Long v. San 
Diego Super. Ct., 31 Cal. A. 34, 159 P 
734; Pistolesi v. ‘San Francisco Super. 
Ct., 26 Cal. A. 403, 147 P 104. 

26. See infra §§ 112-119. 

27. MacDonnell v. Press Pub. Co., 
160 App. Div. 872, 144 NYS 916; Tut- 
tle v. Dubuque Fire, etc., Ins. Co., 155 
App. Div. 802, 140 NYS 930; Finn vy. 
Scottish Union, etc., Ins. Co., 137 App. 


(2) Agreement to Settle. 
will not be dismissed or a nonsuit granted for want 
of prosecution where the delay was caused by ar- 
rangements between the parties looking to a settle- 
ment,°? or an agreement to arbitrate,** or a stipu- 
lation to submit the case to the court without a 
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any legal requirement within the prescribed period.?° 
Excuses for Delay—(1) Impossi- 
bility of Trying Cause. Where it is impossible to 
try a cause in its regular order, the action will not 
be dismissed for failure to proceed to trial,°° and 
this is so, although the case had been noticed for 


An action 


Div. 60, 122 NYS 37; Holtzoff v. 
Dodge, etc., Co., 134 App. Div. 353, 
119 NYS 47; Mladinich v. Livingston, 
112 App. Div. 181, 98 NYS 46; Fisher 
Malting. Co. v. Brown, 92 App. Div. 
251, 87 NYS 387; Paulson v. New Jer- 
sey, etc..R.. Co., 54, App. Div, 189, 
66 NYS 364; Seymour v. Lake Shore, 
ete., R. Co., 12 N. Y. App. Div.. 300, 
42 NYS 92; Curro v. Barrett, 101 Misc. 
411, 167 NYS 4; Wilensky v. Phila- 
delphia Casualty Co., 131 NYS 549; 
Loog v. Mace, 119 NYS 182. 

[a] Inference as to trial of young- 
er issues—Under Gen. Rule Pract. 
rule 386, providing that a motion to 
dismiss for failure to prosecute may 
be made after younger issues shall 
have been tried in regular order, 
where movant alleges that plaintiff 
has wholly failed to prosecute the ac- 
tion, and has taken no steps to bring 
the issues to trial, the court may in- 
fer that the younger issues have been 
tried. Jacot v. Marks, 26 Misc. 670, 
57 NYS 904 [rev on other grounds 46 
App. Div. 531, 61 NYS 1040]. 

28. San Jose Land, etc., Co. v. Al- 
len, 129 Cal. 247, 61 P 1083; Stout v. 
White, 154 App. Div. 921, 139 NYS 
77. But compare Hoberman v. Dia- 
mand, 130 NYS 189 (holding that 
where after a case appeared for trial, 
a juror was withdrawn to permit 
plaintiff to apply for leave to amend, 
it was error to dismiss the case 
when it was about to be reached for 
trial seven weeks thereafter, it not 
appearing that younger issues had 
been tried in the meantime). 

29. Cleaveland v. Nubian Min. Co., 
387 Colossal 9s 88a Pik 79ee Hoye ave 
erecepae hy 14 Colo. A. 372, 60 P 
18 


BO: Waller v. Sammons, 2 HowPr 
(N. Y.) 162; Crosby v. Taylor, 2 How 
Pr (N. Y.) 72; Hart v. Hildreth, 2 
Cow. (N. Y.) 511; Currie v. Moore, 1 
Johns. (N. Y¥.) 492; Jackson v. Weed, 
2 Cai. .CN.. ¥.).. 94, 

{a] Necessity for affidavit.—Judg- 
ment as in case of nonsuit will not 
be granted for neglect in plaintiff 
to try at the first circuit, unless the 
affidavit shows that there has been a 
circuit at which he might have tried 
his cause. Jackson v. Vroman, 6 Cow. 
, 392; Anonymous, 6 Cow. 
-) 388. 


. Ferris v. Wood, 144 Cal. 426, 
77 P 1037; Martin v. Van Bergen, 1 
Greene (Iowa) 314; Doyle v. O’Far- 
rell, 28 N. Y. Super. 640; Merritt v. 
Seacord, 1 HowPr (N. Y.) 95; Mumm 
v. Greznwood, 1 HowPr (N. Y.) 32; 
Thibadeau v. Lindsay, 2 OntWR 431; 
Conmee v. Lake Superior Printing 
Co., 7 OntWR 610. 

{a] Necessity for filing agreement. 
—It is not an abuse of discretion for 
a court to dismiss an action for want 
of prosecution where it was dropped 
from the calendar nearly three years 
before by a verbal agreement between 
the attorneys, not authorized by de- 
fendant, to await the determination 
of another action, there being no 
agreement filed as provided by Code 
Civ. Proc. §. 283. McLaughlin v. 
Clausen, 116 Cal. 487, 48 P 487. 

Stipulations as to dismissal gen- 
erally see supra § 83. 

33. Hall v. Miller, 1 HowPr 
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jury, for decision upon documents then on file.** 
But negotiations for a settlement which have been 
abandoned afford no sufficient reason for denying a 
motion to dismiss for want of prosecution.*> 

[§ 114] (8) Awaiting Decision of Another 
Case. It is no excuse for delay in bringing on the 
trial of a cause at issue that another case is pend- 
ing, in which the same principles are involved and 
the decision of which might aid in the determination 
of the case at issue, although defendant is the same 
in both eases,3* unless a reason is disclosed why 
such former action could not been discontinued or 
disposed of at any time.*7 Where, however, it ap- 
pears that a prior suit turning upon the same 
points has been tried and important questions of 
law were raised and exceptions taken on the trial, 
a judgment as in case of nonsuit will not be ordered 
for failure to proceed to trial, until such questions 
are determined by the supreme court.*® So where 
a person by order of the court and not upon his 
(N. Y.) 184; Philadelphia y. 


10 Pa. Dist. 752, 25 Pa. Co. 147. 
34. Lardner v. Windle, 4 Kan. A. 


Cleary, 
176 SW 1156. 
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Ky.— Com. v. Schmidtt, 165 Ky. 351, 
Mich.—Sayre v. Detroit, 


[§§ 113-115 ° 


own motion is made a party defendant to an action 
and properly seeks to enforce certain rights therein, 
and subsequently for the protection of the same 
rights brings an action for their enforcement, the 
complaint in such second action should not be dis- 
missed for failure to prosecute it until the deter- 
mination of the first action.*° 

{[§ 115] (4) Delay Occasioned by Defendant’s 
Fault or with His Consent. The dismissal of a 
ease for want of prosecution should not be allowed 
where the delay has been caused or acquiesced in 
by defendant,*® or where he has been equally neg- 
ligent in the prosecution of a counterclaim inter- 
posed by him,*! or where, as provided under some 
statutes, the parties have stipulated for an exten- 
sion of time.*2 It is no answer, however, to a 
motion to dismiss for want of prosecution that de- 
fendant failed to protest against the delay,** or 
that he failed to bring his demurrer up for hear- 
ing;** nor does a defendant waive his right to move 
had prevented a trial by entering a 


ne recipiatur, which the circuit judge 


ete., R.| had refused to take off, it appear- 


175, 45 P 945. 
85. Mannion v. Steffens, 115 NYS 
pte 185 App. Div. 921, 120 NYS 


36. Mont.—State v. Ninth Judicial 
See Ct., 37 Mont. 298. 

J.—Hale v. Lawrence, 24 N. J. L. 
430 57 AmD 420. 

Y.—Frohman vy. Sherman Square 
Hotel Co., 136 App. Div. 430, 120 NYS 
900; Mladinich v. Livingston, 112 App. 
Div. 181, 98 NYS 46. 

N. D.—-Lambert v. Brown, 22 N. D. 
107, 182 NW 781, 783 [quot Cyc]. 
ott .—Bain v. McConnell, 6 Ont. Pr. 

See also Evans v. Evans, 5 Alta. L. 
4 (holding that plaintiff is entitled to 
proceed, but it may be inadvisable to 
do so). 

But compare Wiltsey v. Wiitsey, 153 
Towa 455, 133 NW 665 (holding that 
a delay of nine years in prosecuting a 
suit to set aside a deed for mental 
incapacity of the grantor and undue 
influence, pending a suit to contest on 
the same, grounds the grantor’s will, 
executed at the time of the execution 
of the deed and forming part of the 
same transaction, is not such laches 
as necessitates the dismissal of the 
suit; and where a motion to dismiss 
is not made until after plaintiff files a 
supplemental petition, and thereby 
gives evidence of his readiness to 
proceed, its denial is within the dis- 
cretion of the court). 

{a] The pendency of another suit 
which would give the relief desired 
but in which no decree has been ob- 
tained is not a sufficient answer to a 
motion to dismiss. Guthrie v. Mac- 
donald, 3 Ch. Chamb. (U. C.) 99; 
est McConnell, 6 Ont. Pr. 

37. Mladinich v. Livingston, 
App. Div. 181, 98 NYS 46. . 

38. St. John v. Lyon, 2 HowPr 
Sherman v. MeMitt, 2 
: 452; Campbell v. Mum- 
gar, 4 Cai. on Y.) 129, Col. & C. Cas. 


89. Fisher v. Dusenbury, 47 N. Y. 
Super. 488. 
40. U. S—S. M. Hamilton Coal 


Vv. 


Co. v. Watts, 232 Fed. 832, 147 CCA 
26 [rev 219 Fed. 1003]. 
Ark.—Guthria v. Field, 15 Ark. 


662 

Cal.—Herman v. ss sabe Jute Mfg. 
Co., 131 Cal. 210, 63 344; Pardy v. 
Montgomery, 2 Cal. Unrep. Cas. 869, 
18 P 330. 
Bs C.—Meloy v. Keenan, 17 App. 


Ga.—Edwards vy. Daly, 40 Ga. 
ses Dixon vy. Rutherford, 26 Ga. 

Towa.—O’Mara v. Newton, ete. R. 
Co., 156 Iowa 701, 137 NW 942. 


112} 


Co., 165 NW 859. 
Miss. —Person v. Nevitt, 32 Miss. 


N. Y.—Dome v. Southern R. Co., 152 
App. Div. 134, 136 NYS 510; Heymer 
v. Arthur, 4 Silv. Sup. 430, 7 NYS 
437; McHugh v. Metropolitan St. R. 
Co., 51 Mise. 588, 101 NYS 95; Severin 
Vv. Hopper, 37 Misc. 863, 76 NYS 976; 
Uhlfelder v. Dunn, 87 Misc. 843, 76 
NYS 979; Jacot v. Marks, 26 Misc. 
670, 57 NYS 904; Film Exchange v. 
U. S. Fidelity, etc, Co., 160 NYS 1019; 
Wolfert v. Liverpool, etc.; hIns2'Cos 
Ltd., 159 NYS 742; Evans v. Beards- 
ley, 159 NYS 158" (adjournments at 
defendant’s request); Corcoran v. 
Miller, 145 NYS 934; Schulz v. Grif- 
fith, 112 NYS 1054; Harris v. En- 
sign, 1 HowPr 1038; Pier v. Page, 1 
HowPr 40. 

Pa.—Hillside Ccal, etc., Co. v. Heer- 
mans, 191 Pa. 116, 43 A 76; Byrne 
v. McCann, 24 Pa. Dist. 1070; Alpha 
Portland Cement Co. v. Hendler 
Constr. Corenid' 9.) Pa. irDist. 471 118+ 
56. Co. v. Franey, 39 Pa. Co. 


Utah.—Wright v. Howe, 46 Utah 
588, 150 P 956, LRA1916B 1104. 
Va.—Carter v. Cooper, 111 Va. 602, 
69 SE 944. 
Wis.—Wageg-Anderson Woolen Co. 
FeV aeicapiaby 105 Wis. 589, 81 NW 


Eng.—Rawlings v. Regent’s Canal 
Ae pelea Co; 15 L. oD. Repi on. 1S: 


N. S.—Nova Scotia Bank v. Barss, 
N. S. 494, 6 CanLTOceNotes 


Ont.—Waters v. Burrill, 6 Ont. Pr. 
269; Jeffs v. Orr, 2 Ch. Chamb. 273; 
Proudfoot v. Thompson, 1 Ch. Chamb. 
(U. C.) 867; Shaver v. Allison, 1 Ch. 
Chamb. (U. C.) 203; Rees v. Jacques, 
1 Grant. Ch. (U. C.) 352. 

[a] Where defendant consents 
that the cause be reserved generally, 
he cannot have it dismissed for fail- 
ure to prosecute until after its 
restoration to the call or day calen- 


ae Seebach v. Fenkart, 131 NYS 
[b] Where the real defendant has 


secreted himself or kept away wit- 
nesses, a motion for judgment as in 
case of nonsuit will be denied with 


costs. Cole v. Wright, 1 HowPr 
(N.> Y.)'132. 
[ec] Where plaintiff's witness is 


secluded by defendant, a motion for 
judgment as in case of nonsuit will 
be denied. Sabin v. Ames, 1 HowPr 
(N. Y.) 228; Grover v. Smith, 1 Wend. 
CN UYS) Fate 

{d] Trial prevented by entry of 
ne recipiatur.—A nonsuit for not pro- 
ceeding to trial will not be allowed 
where defendant at the previous term 


ing that plaintiff's counsel was not 
aware of the rule, and that defend- 
ant’s witnesses were present in court 
when the cause was reached. Og- 
pS ded ie Bank v. Tift, 1 Hill (N, Y.) 


{e] Effect of failure to file nist 
prius record.—On noticing a cause 
for trial, unless plaintiff files his nisi 
prius record at the first day of the 
circuit, defendant may take a rule for 
a ne recipiatur and yet move for 
judgment as in case of nonsuit.. Sage 
v. Robbins, 8 Cow. (N. Y.) 110. 

{f] Where cause passed for plain- 
tiff’s accommodation not reached.— 
A cause which is set down for a later 
day in teym to accommodate plaintiff 
and is afterward not reached may 
be nonsuited by defendant. Reynolds 
v. Fountain, 4 Hill (N. Y.) 52; Root 
v. , 4 Hill (N. Y.) 38. 

41. Jacot v. Marks, 26 Mise. 670, 
57 NYS 904; Welch v. McCoy, (S. D.) 
167 NW 159. 

42. Perrin v. Miller, (Cal, A.) 169 
P 426; Nathan v. Dierssen, 164 Cal. 


607, 130 P 12. 

[a] Statute construed. — (1) A 
statutory provision that an action 
shall be dismissed if not brought to 
trial within five years after the an- 
swer is filed except where the par- 
ties have stipulated in writing that 
the time may be extended is manda- 
tory, and an action is properly dis- 
missed where more than six years 
have elapsed from the filing of the 
answer and no written stipulation ex- 
tending the time had been entered 
into, although plaintiff's attorney 
claims to have been relying on an 
oral understanding with defendant's 
attorney that the trial of the cause 
might be taken up at the pleasure 
of plaintiff's attorney. Perrin v. 
Miller, (Cal. A.) 169 P 426 (constru- 
ing Code’ Civ. Proc. § 588). (2) A 
stipulation that the action be dropped 
from the calendar to be reset on no- 
tice, subject to the discretion of the 
court, does not relieve plaintiff of the 
duty to see that the case is brought 
to trial before the expiration of the 
statutory period after which it be- 
comes mandatory on the court to dis- 
miss the action. Central Pac. R. Co. 
v. Riley, 31 Cal. A, 394, 160 P 844. 
(3) The stipulation of counsel for 
the parties is the stipulation of the 
parties within meaning of such stat- 
ute. Larkin v. Shasta County Super. 
Ct:,.171> Cal. 719, 154 P,841, AnnCag 
1917D 670. 

Stipulations as to dismissal gen- 
erally see supra § 838. 

43. Gray v. Times-Mirror Co., 11 
Cal. A. 155, 104 P 481. 

44. Congdon v. Aumiller, 79 Wash. 
616, 140 P 912. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 115-119] 


for a dismissal for want of prosecution by demur- 
ring and moving for a change of venue.*® 

[§ 116] (5) Stay of Action. An action will not 
be dismissed for failure to proceed where such ae- 
tion is stayed by the acts of defendant,*® or by an 
order of court.47 Thus an action will not be dis- 
missed for want of prosecution where defendant 
by injunction restrains plaintiff from proceeding in 
the suit,#8 or where the attorneys verbally arrange 
that a cause shall go over for the cireuit.4® The 
rule does not apply, however, where the operation 
of the stay was plaintiff’s fault,°° and a stay by 
reason of the suspension of plaintiff’s attorney from 
practice is unavailing where not set up on motion.®* 

[§ 117] (6) Reference of Action. It has been 
held that the practice of moving for judgment as 
in ease of nonsuit for delay in bringing the cause 
to trial applies only to the dispogition of causes 
which have been noticed and placed upon the cal- 
endar for trial and not to causes that have been 
referred,®°? and that a nonsuit is not authorized 
because a party to a referred cause fails to appear 
before the referee,®* or has unreasonably neglected 
to proceed in the cause.°* But on the other hand, 
it has been held that the reference of an action for 
trial and judgment does not deprive the court of 
the power to order its dismissal for want of dili- 
gence in its prosecution before the referee,°> al- 
though when a reference is had by agreement, the 
action should not be dismissed on the regular call 
for want of prosecution, even where the court has 
the power to dismiss.5° 

[§ 118] (7) Death of Party or Attorney. In 
some jurisdictions a judgment dismissing an action 
for want of prosecution is not void, although made 


DISMISSAL AND NONSUIT 


[18 C.J3.] 1195 


after the death of plaintiff and without the substi-. 
tution of his personal representative,®’ or after the 
death of defendant.5* But in other jurisdictions by 
statute a judgment dismissing an action for want 
of prosecution after the death of either of the 
parties is void.5? 

Attorney. Under a statutory provision that when 
an attorney dies or ceases to act, no further pro- 
ceedings can be taken against the party for whom 
he was acting until the opposite party gives him 
notice to appoint another attorney or appear in per- 
son, the failure of defendant to give such notice 
will not prevent a dismissal for a failure to bring 
the ease to trial within the statutory period ;® nor 
under such statute does the death of defendant’s 
attorney or his cessation to act excuse plaintiff from 
bringing the cause to trial within the prescribed 
period,® 

[§ 119] (8) Other Excuses. Other excuses 
which have been held sufficient to prevent dismissal 
for want of prosecution are: That plaintiff acted 
under a mistake of law? or was misled by de- 
fendant’s action;** want of notice as to time of 
giving deposition;®* absence of counsel justified by 
state of the country ;°> want of papers honestly ex- 
pected;®* facets beyond plaintiff’s control preventing 
performance of stipulation as to time of trial;°" 
good reason to believe that he cannot have a fair 
trial by an impartial jury;°° a misunderstanding be- 
tween plaintiff and his attorney,°® and negligence 
of the clerk.’° 

Insufficient excuses. A failure to prosecute an 
action for several years is not sufficiently excused 
by the mere inadvertence of plaintiff," or by the 
neglect and forgetfulness of his attorney,’? or by 


45. Witter v. Phelps, 163 Cal. 655, 
126 P 698. 

46. Dome v. Southern R. Co., 152 
App. Div, 134, 136 NYS 510; Hisenlord 
v. Clum, 52 Hun 461, 5 NYS 512, 17 
NYCivProc 147; Unger v. Forty-sec- 
ond St., ete., R. Co., 27 N. Y¥. Super. 
682, 30 HowPr 448; Mills v. Chapman, 
1 HowPr (N. Y.) 102; Jackson v. Ed- 
wards, 1 Cow. (N. Y.) 596. 

47. Cotonio y. Richardson, 4 La. A. 
(Orleans) 280. 

48. Kryptok Co. v. Haussman, 216 
Fed. 267; McDonald v. Brace, 2 How 
Pr ON. Yu)? 129. 

49. Stinnard v. New York F. Ins. 
Co., 1 HowPr (N. Y.) 169; Bain v. 
mae tae Col. Ch Cas.) CN.) 

50. James v. Shea, 28 Hun 74, 2 
NYCivProc 358; Kennedy v. Edwards, 
Ut Jur. SING 153 (under an order 
staying proceedings until security for 
costs was furnished). See also Mo- 
loughney v. Kavanagh, 4 NYMonthL 
Bul 48 (holding that where the action 
is stayed by the nonpayment of mo- 
tion costs on the part of plaintiff, he 
cannot avail himself of such stay as 
an answer to the charge of laches). 

51. Wilensky v. Philadelphia Cas- 
ualty Co., 181 NYS 549. 

52. Kimberly v. Parker, 34 HowPr 
(N. Y.) 275; Thompson vy. Krider, 8 
HowPrNY 248; Sheldon v. Erie C. PL, 
12 Wend. (N.Y.) 268 [dist Champlin 
v. Petrie, 4 Wend. (N. Y.) 209 (hold- 
ing that a defendant may move for 
judgment as in case of nonsuit in a 
cause which has been referred, al- 
though he has stayed plaintiff's pro- 
Pe le until security for costs be 

e 3 

53. Gamsby v. Columbus, 57 N. H. 
654; Ray v. Austin, 56 N. H. 36. 

54. Holmes v. Slocum, 6 HowPr 
(N. Y.) 217, CodeRepNS 3880. Com- 
pare Ellsworth v. Brown, 16 Hun 
56 HowPr 287 (holding that where 
because of the refusal of a referee 
to appoint another hearing until his 
fees ere paid, a case has remained 


\ 


for some two years without prog- 
ress, an application by defendant to 
have the case dismissed for want of 
piyereuiien may properly be grant- 
ed). 

55. Saville v. Frisbie, 70 Cal. 87, 
11 P 502; Bill Board Pub. Co. v. Mo- 
Carahan, 180 Ill A. 625; Stith Vv. 
Jones, 119 N. C. 428, 25 SE 1022. 

56. Bill Board Pub. Co. v. McCara- 
han, 180 Ill. A. 625, 

57. Wallace v. Center, 67 Cal, 133, 
7 P 441; Anderson vy. Cary, 89 Ga. 258, 
15 SE 309. 

[a]. Where administrator fails to 
have himself made a party in a rea- 
sonable. time after his qualification 
the action may be dismissed for 
want of prosecution, and it is no 
abuse of discretion by the presiding 
judge to refuse to reinstate the action 
in a subsequent motion by the admin- 
istrator. Anderson y. Cary, 89 Ga. 
258, 15 SE 309. 

(b] Discretion of court.—Where 
plaintiff had refused to answer in- 
terrogatories on a commission sued 
out by defendant under the act of 
1858, and the latter without moving 
to dismiss filed and served interroga- 
tories for a discovery under the act 
of 1847, allowing sixty days to an- 
swer such interrogatories, and plain- 
tiff died before the expiration of such 
time without having answered, the 
discretion of the trial,court in refus- 
ing to dismiss for plaintiff's failure 
to answer will not be disturbed. Bird 
v. Harville, 83 Ga. 459. 

58. Larkin v. Shasta County Su- 
per. Ct., 171 Cal. 719, 154 P 841, Ann 
Casi917D 670. 

{a] Rule applied—The death of 
the original administrator defendant 
within the period in which the action 
must under the statute be brought to 
trial, and the failure to appoint an- 
other administrator until after the 
expiration of that period does not ex- 
cuse plaintiff's failure to bring the 
action to trial and so preclude dis- 
missal. Larkin v. Shasta County Su- 


per. Ct., 171 Cal. 719, 154 P 841, Ann 
Cas1917D 670. 

59. Piering v. Henkel, 15 Daly 385, 
2 NYS 418. And see statutory provi- 
sions. 

60. Larkin v. Shasta County Su- 
per. Ct., 171 Cal, 719, 154 P 841, Ann 
Casi917D 670. 

61. Larkin vy. Shasta County Su- 
per. Ct., 171 Cal. 719, 154 P 841; Ann 
Cas1917D 670. 

ia Pickett 39 Cal. 

89 Cal. 


63. Pickett v. Hastings, 


5. 
64. Clifford v, Allman, 84 Cal. 528, 
24 P 292, 
Ss Darracott v. Penington, 34 Ga. 
Ge Jackson v. Haight, 2 Cai. 
CNe Xe 


Hoe ‘Gale y. Vernon, 6 N. Y. Super. 
3 Pringle v. Huse, 1 Cow. (N. Y.) 


69. Watts v. S. M. Hamilton Coal 
Co., 219 Fed. 1003 [rev on other 
grounds 232 Fed. 832, 147 CCA 26]. 

70. Cerecedo v. General Adminis- 
tration, 8 Porto Rico 430. 

71. Bryon v. Safir, 149 App. Div. 
908, 183 NYS 792; McMann v. Brown, 
92 App. Div. 249, 87 NYS 38; Wil- 
liams v. Jenkins, 76 Mise. 256, 134 
NYS 890; Wilensky v. Philadelphia 
Casualty Co., 181 NYS 549; Bleiberg 
v. Ottenberg, 107 NYS 216. 

72. Bernays v. Leyland, 228 Fed. 
913; Romero v. Snyder, 167 Cal. 216, 
138 P 1002; Gray v. Times-Mirror 
Co., 11 Cal. A. 155, 104 P 481; Meyer 
v. Crimmins, 135 App. Div. 911, 120 
NYS 353; Holtzoff v. Dodge, etc., Co., 
84. App. Div. 353, 119 NYS 47; Hau- 
ben v. Hudson, etc., R. Co., 97 Misc. 
392, 161 NYS 779; Wilensky v. Phila- 
delphia Casualty Co., 131 NYS 549; 
Krauss v. Wood, 104 NYS 455. 

[a] That a cause was overlooked 
by counsel will not prevent a dis- 
missal for failure for fifteen years to 
prosecute an action after it was at is- 


v. Hastings, 
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an outstanding order for the taking of his testi- 
mony,’* or by the fact that he obtained an injunc- 
tion in his suit against defendant,” or that a judg- 
ment against defendant could not be enforced be- 
cause of his poverty,’ or that plaintiff was finan- 
cially embarrassed and could not take sufficient 
time from his business,’® or was absent from the 
state part of the time;’? and the fact that plaintiff 
did not reach home from a distant country in time 
to prosecute the action within the statutory period 
because of an accident of travel affords no excuse 
when other means of travel were available.7* So 
the fact that the cause is one in which a public 
officer is concerned affords no excuse for failure 
to go to trial according to notice, and no reason 
for refusing judgment of nonsuit, it being the duty 
of public officers to provide other counsel when 
they cannot themselves attend.7® The issuance of 
a commission to take a deposition of a witness for 
plaintiff does not prevent a dismissal for want 
of prosecution, where plaintiff negligently failed to 
avail himself of an earlier opportunity to take such 
deposition.8° The service of notice of trial by 
plaintiff’s attorney, after a motion to dismiss for 
want of prosecution has been made, is of no avail 
to plaintiff.§+ 
Sickness. 
cient excuse for failing to prosecute,’? unless it 
does not affect plaintiff’s ability to transact ordi- 
nary business or prevent him from communicating 
with his attorney.8° The prevalence of an epidemic 
interrupting business generally,8* or the sickness 
of plaintiff’s attorney and counsel where it comes 


sue, 
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Sickness has been held to be a suffi- 


cause and not the duty of defendant 


[§§ 119-122 


too late to employ others,85 has also been held to 
be a sufficient exeuse, but not where plaintiff has 
sufficient opportunity to employ other counsel after 
learning of such sickness.8¢ The sickness of the 
judge who tried the cause has been held not to be 
cs sufficient excuse, where other judges are availa- 

e. 

[§ 120] d. Rule or Notice to Plaintiff to Pro- 
ceed. Although there is authority to the eontrary,$§ 
it is the general practice that the service of a rule 
or notice to plaintiff to proceed in the cause, or as 
it is sometimes called a rule to speed the cause, must 
precede the motion to dismiss for want of prose- 
cution.®® 

{§ 121] e. Duty of Defendant to Notice Cause 
for Trial. Under a rule of court providing that 
whenever an issue of fact has been joined and 
plaintiff fails to bring it to trial according to the 
course and practice of the court, defendant may at 
any time after younger issues have been tried in 
their regular order move for dismissal, it is not a 
prerequisite to this right that he should put the 
cause on the calendar,®°° or even notice the cause 
for trial;°! and even though defendant notices the 
cause for trial, if it 1s not placed on the calendar 
he does not waive his right to move for a dis- 
missal.°2, Where this rule does not prevail, the 
proper mode of proceeding on defendant’s part, if 
he would expedite the determination of the cause, 
is to set it down for trial on his own notice; then 
if plaintiff does not choose to try it, defendant may 
move for a dismissal.®* : 

[§ 122] 15. Neglect to Enter Judgment. In 


plaintiff has appeared at each term 


aye Bernays v. Leyland, 228 Fed. 


73. Harris v. Reichenbach, 150 
App. Div. 220, 1384 NYS 657. 

74. Raine v. Ennor, 39 Ney. 365, 
158 P 133 (mot a move tending to 
bring the suit to issue or trial). 

75. Class Journal Co. v. Valveless 
Inner Tube Co., 145 NYS 958. 

76. Tuttle v. Dubuque Fire, etc., 
Co., 155 App. Div. 802, 140 NYS 930; 
McGovern y. Suter, 159 NYS 476. 
See: McGovern v. Suter, 159 NYS 

[a] That plaintiff had resided in 
a distant state for the past year, the 
action having been at issue four 
years, affords no sufficient reason for 
failing to prosecute it during the 
three preceding years, or for failure 
to have his testimony taken if mate- 
rial. Williams v. Jenkins, 76 Misc. 
256, 134 NYS 890. 

78. Bayly v. Wellington Dressed 
Meats Co., 6 OntWR 725. 

79. Anonymous, 2 Cai. (N. Y.) 246. 

80. Herbst v. Keystone Driller Co., 
176 App. Div. 668, 163 NYS 831. 

81. Holtzoff v. Dodge, etc., Co., 
134 App. Div. 353, 119 NYS 47; Hau- 
ben v. Hudson, etce., R. Co., 97 Misc. 
392, 161 NYS 779. 

82. Memorandum, 16 F. Cas. No. 
9,410, 1 Cranch C. C. 253; Appleyard 
v. Mulligan, 8 OntWR 500. 

83. Hoag v. South Dover Marble 
Co.; 143 App. Div. 482, 127 NYS 1094; 
Fant v. Jones, 36 Tex. Civ. A. 138, 
81 SW 3388. 


84. Torrey v. Morehouse, 1 Johns. 
Cas: JON. Y,)242. 

85. Jackson v. Brown, 1 Cai. 
CNUjey-) 15.2. 


86. Goldman v. Palmtag, 169 Cal. 
170, 146 P 429; Kidd v. Kidd, 11 Ont 
WR 553. 

87.. Bell v. Solomons, 162 Cal. 105, 
121 P 377; Gray v. Times-Mirror Co., 
11 Cal. A. 155, 104 P 481. 

88. Ott v. Miller, 33 Pa. Co. 304; 
Crosby v. Di Palma, (Tex. Civ. A.) 
141 SW 321. See also Sarver v. Reed, 
42 Pa. Co. 574 (holding that it is 
plaintiff's duty to proceed with his 


to compel him to do so); Wenn v. 
Adams, 2 Dall. (Pa.) 156, 1 L. ed. 
329 (holding that, on a rule for non 
prosequitur, plaintiff cannot object 
that he has filed no declaration and 
that defendant should have taken a 
rule to declare thereby compelling 
plaintiff to proceed without delay). 
But see Roemer v. Shackelford, (Tex. 
Civ. A.) 23 SW 87 (holding that 
where sufficient diligence is not being 
used by plaintiffs to bring a suit to 
trial, but they duly appear to repre- 
sent their cause, defendant’s remedy 
is to force them to trial, and not to 
have the suit dismissed for want of 
prosecution). 

{a] A defendant who does not pre- 
sent a cross action with prayer for 
affirmative relief need not give any 
attention to the case with a view of 
forcing a trial, but he may remain 
passive, and he may rely on plaintiff's 
failure to prosecute as a discontinu- 
ance of the action. Crosby v. Di 
Palma, (Tex. Civ. A.) 141 SW 321. 

89. U.S.—Buck v. Felder, 208 Fed. 
474, 477 [cit Cyc]. 

Wea OORT v. Rutherford, 26 Ga. 

Ill.—Leonard vy. Garland, 252 Il. 
300, 96 NE 819; Seavey y. Rogers, 69 
Ill. 534; White v. Hogue, 18 Ill. 150. 

Mich.—Sayre v, Detroit, etce., R. Co., 
165 NW 859. 

Miss.—Williams v. Montgomery, 18 
Miss. 321. 

N. J.—Joseph Marrone Contracting 
wei Monahan, 88 N. J. L. 288, 95 A 


N. Y.—Robb v. Jewell, 6 HowPr 
273; Jackson v. Wilsey, 9 Johns. 268. 
Tenn.—Kain v. Ross, 1 Lea 76. 
Va.—Carter v. Cooper, 111 Va. 602, 

604, 69 SE 944 [quot Cyc]. 

Alta.—Evans v. Evans, 5 Alta L. 4. 

N. S.—MclIsaae v. Broad Coal Co., 
31 _N. S. 108. 

[a] Where defendant has not at- 
tempted to hasten the trial and is 
now ready and able to try the case 
with as complete justice to himself 
as when the suit was brought, and 


Co. v. 


of the court and in answer to the 
motion t6 dismiss declared his readi- 
ness, and moved to proceed with tha 
trial on the merits at once, it is er- 
ror to dismiss the action because 
plaintiff has failed to prosecute it 
with reasonable diligence. Carter vy. 
Cooper, 111 Va. 602, 69 SE 944. 

{b] A rule to plead is necessary 
before defendant can have judgment 
of non prosequitur for plaintiff’s fail- 
ure to file his complaint within time. 
Joseph Marrone Contracting Co. v. 
Monahan, 88 N. J. L. 238, 95 A 984. 

{c] Where no rule had been en- 
tered requiring plaintiff to take any 
steps looking to a final disposition of 
the case, a dismissal thereof for want 
of prosecution eight months after its 
filing where it had not been reached 
for trial and plaintiffs were not in 
court objecting to the dismissal was 
an improper exercise of the court’s 
power to dismiss. Leonard v. Gar- 
land, 252 Ill. 300, 96 NE 819. 

90. Israel v. Voight, 12 Misc. 206, 
34 NYS 28, 1 NYAnnCas 324; James 
v. Shea, 28 Hun 74, 2 NYCivProc 358. 
But see Browning v. Paige, 7 How 
Pr (N. Y.) 487 (holding that a dis- 
missal founded upon service of no- 
tice of trial or hearing is irregular 
if obtained without placing the cause 
on the calendar). 

91. Roy v. Thompson, 8 N. Y. Su- 
per. 636, 8 HowPr (N. Y.) 253. 

92. Israel v. Voight, 12 Misc. 206, 
34 NYS 28, 1 NYAnnCas 324; Bowles 
v. Van Horne, 11 AbbPr (N. Y.) 84, 
19 HowPr 346; Chilcott v. Wadding- 
ham, 1 NYMonthLBul 50; Lambert v. 
Brown, 22 N. D. 107, 182 NW 781, 783 
[quot Cyc]. But see McCarthy v. 
Hancock, 6 HowPr (NY) 28 (holding 
that where defendant has himself 
noticed the case for trial and placed 
it on the calendar and then neglected 
to move, having the opportunity, at 
the circuit, he would not afterward 
be permitted to take a dismissal at a 
special term because plaintiff had 
failed to notice it for trial). 


93. Cal.—In re Dean, 149 Cal. 487, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 120-124] 


some jurisdictions the neglect by the party entitled 
to judgment to demand and have it entered within 
a certain time is by statute made a ground for dis- 
missal,®* in the diseretion of the court,®® provided 
the party is entitled to judgment at the time.%® 
But the right to dismissal under such statutes is 
waived if not claimed until after the entry of judg- 
ment;°” and a mere failure to enter judgment with- 
out negligence has been held insufficient to author- 
ize a dismissal;°® nor will an action be dismissed 
where all the parties are entitled to affirmative re- 
lief and are equally negligent as to entry of the 
judgment.%® 

[§ 123] 16. Other Grounds. It is not a ground 
for dismissal that a suit was brought in violation 
of an agreement to give time,’ that the pleadings 
admit a set-off in defendant’s favor exceeding plain- 
tiff’s claim, as shown by his own evidence,” or that 
a demand sued on has been paid off;? although it has 
been held that, where some of a number of defend- 
ants have discharged their individual liabilities on 
the obligation sued on, a dismissal as to them is 
proper.t Again, a dismissal or nonsuit should not 
be granted because the action was not brought 
within the time fixed by the court,’ was placed on 
the wrong calendar,® or was brought in a particular 
court to escape the appointment of a commissioner 
to take depositions under statutes not applicable to 
that court;’ or because plaintiff failed to appear 
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when the jury returned into court to deliver their 
verdict,® attempted to suppress testimony,® or failed 
to pay the costs of a former suit against the same 
defendant which had been dismissed without preju- 
dice on plaintiff’s application;® or because im- 
proper evidence was admitted ;1! or because the ease 
had been submitted to arbitration and an award 
had been made.1?, So where defendant made affi- 
davit that the justice was a material witness and 
moved for a nonsuit, and plaintiff asked that the 
statement of the justice might be received as legal 
evidence, to which defendant refused to accede, it 
is error to nonsuit plaintiff? But a case will be 
dismissed where there is no actual controversy in- 
volving substantial rights between the parties;'* or 
where plaintiff accepts a tender of the amount of 
the claim but does not apprise defendant of his 
intention to abandon the litigation.1® 

[§ 124] J. Procedure to Effect—l. The Mo- 
tion—a. Form and Requisites. Unless a statute 
requires it to be in writing,'® a motion for nonsuit 
or dismissal may in some cases be made orally.'? 
A motion should not ask to discontinue as to a part 
of an entire cause of action.1® A rule authorizing 
the clerk to enter a judgment of dismissal does not 
dispense with necessity for a motion.1® 

Specifying defects. Except where the defect is 
of such a nature that it cannot be corrected even 
if pointed out,?° the motion must clearly and defi- 


87 P 13 (under Code Civ. Proc. § 581 
subd 3). 

Ky.—Schwartz v. Chesapeake, etc., 
R. Co., 2083 SW 852 

Mich.—Sayre v. Detroit, etce., R. Co., 
165 NW 859; Stein v. Wood, 151 Mich. 
657, 115 NW 1046. 

N. Y.—Wolfert v. Liverpool, etc., 
Ins. co. Ltd., 95 Mise. 522, 159 NYS 


742. 
N. D.—Lambert v. Brown, 22 N. D. 
40%, 132 NW 781, 783 [quot Cyc]. 
B. C.—Boscowitz v. Cooper, 4 B. C. 


are Where plaintiff has proceeded 
to get the cause in readiness for trial, 
the proper mode of proceeding for 
defendant, if he would expedite the 
determination, is to set it down for 
trial upon his own notice, and then, 
if plaintiff does not choose to try it, 
move for a dismissal. Moeller v. Bai- 
ley, 14 HowPr (N. Y.) 359. , 

[b] Where there is but one de- 
fendant, his only remedy for the fail- 
ure of plaintiff to bring the cause to 
trial is to notice it for trial on his 
part, and take judgment for dismissal 
if plaintiff fails to appear when 
called, Minchell v. Martin, 14 Abb 
PrNS (N. Y.). 47. 

94. Rosenthal v. McMann, 93 Cal. 
505, 29 P 121; Gardner v, Tatum, 77 
Cal. 458, 19 P 879; Fitzhugh v. Ma- 
son, 2 Cal. A. 220, 83 P 282; Deuel v. 
Hawke, 2 Minn. 50; State v. Silver 
Bow County Dist. Ct., 46 Mont. Bice 
128.P 582; Herr v. Douglas, 26 U. 

Q. B.. 357. 

[a] Construction of statute.—Un- 
der a statute providing that an ac- 
tion may be dismissed or a nonsuit 
entered by the court when, after a 
verdict or final submission, the party 
entitled to judgment neglects to de- 
mand and have it entered for more 
than six months, “final submission,” 
as so used, means a submission equiv- 
alent to the return of a verdict. State 
v. Silver Bow County Dist. Ct., 46 
Mont. 3248, 128 P 582. 

[b] For unreasonable neglect.— 
Under a statute which provides that 
an action may be dismissed without 
a final determination of its merits, 
for sufficient cavse shown, if a plain- 
tiff unreasonably neglects to enter a 
judgment to which he is entitled de- 
fendant may move to dismiss the 
cause. Deuel v. Hawke, 2 Minn. 50. 

95, Rickey, Land, etc., Co. v. Gla- 

- 


der, 153 Cal. 179, 94 P 768. 

Discretion of court generally see 
infra § 128. 

96. Neihaus v. Moreat, 5 Cal. Un- 
rep. Cas. 391, 45 P 255. 

[a] Rule apple ck motion to 
dismiss an action tried to the court, 
on the ground that plaintiff has neg- 
lected to have judgment entered for 
more than six months after decision, 
is not authorized where neither party 
is entitled to judgment at the time, 
because written findings have not 
been prepared and approved by the 
judge or waived by the parties. Nei- 


haus v. Morgan, 5 Cal. Unrep. Cas. 
391, 45 P 255, anes 
97. Peirce v. Germantown Nat. 


Bank, 44 Wash. 404, 87 P 488. 

98. Rule v. Butori, 49 Mont. 342, 
141 PS 625. Cas. tor instance, where 
both plaintiff and his attorney were 
nonresidents and did not know that 
a decision had been rendered until 
after the time for entry of the judg- 
ment had expired). 

99. Joyce v. McDonald, 51 Mont. 
163, 149 P 953. 

1. Murdock v. Steiner, 45 Pa. 349. 

2. Noonan v. Isley, 21 Wis. 138. 
3. aaa v. State, 20 Ind. A. 181, 


Opes NE 
Park v. Newell, 87 Wash. 431, 
151 Piss. 
Dismissal or nonsuit as to some of 
| P80. defendants generally see supra 


5. Mutual bee Assoc. v. Tyre, 26 
Del. 88, 81 A 

6. Ross v. ‘McCaldin, 123 App. Div. 
BA Yemen: Cy as se fe 381 [rev on other 
grounds 195 N. Y. 210, 88 NE 50, 133 
AmSR 787]. 

7. State v. Burney, 193 Mo. A, 326, 
186 SW 23. 

8. O’Brien v. Crowley, 85 N. J. L. 


383, 88 A 1061; Rollins v. Atlantie R. 
Co., 70 N. J. ys: 664, 58 A 344. 

9. Langley v. Devlin, 95 Wash, 
171, 163" P'395. 

10. Wilson v. Sullivan, (Ky) 112 
SW. 1120. 

11. Kennedy v. Greenviile, 78 S. C. 
124, 58 SE 989; Lee v. Unkefer, 77 


S. C. 460, 58 SE 343. 

12. Hynes v. S. A., etce.,. R.. Co., 
38 Iowa 258. 

13. Van de Veer v. Stanton, 1 Cow. 
(N. Y.) 84. 

14. Southern Pac. Co. v. Eshelman, 


227 Fed. 928; Lewis Pub, Co. v, Wy- 


man, 182 Fed. 13, 104 CCA 453 [aff 
228.U..S..610, 33 SCt 599, 57 L. ed. 
989]; Schneider v. Fuchs, 107 NYS 
33; Thomas v. Norton, 110 Va. 147, 65 
SE 466; Franklin v. Peers, 95 Va. 602, 
29 SE 321, 

[a] Where any real or substantial 
controversy growing out of facts 
stated in the complaint has been 
eliminated and the action has become 
moot, it should be dismissed. South- 
ern Pac. Co. y. Eshelman, 227 Fed. 
928; Lewis Pub. Co. v. Wyman, 182 
Fed. 13, 104 CCA 453 [aff 228 U. S. 
610, 338 SCt 599, 57 L. ed. 989]. 

15. Mela vy. Geis, 3 NYCivProc 152. 

16. See statutory provisions. 

17. Milton v. Denver, etc., R. Co., 
1 Colo. A. 307, 29 P 22; McCook v. 
Crawford, 114 Ga. 337, 40 SE 225. 

[a] As, for instance, where the 
motion is based on the ground: (1) 
That the proceeding is void. Cope- 
land v. Monroe, 16 Ga. A. 586, 85 SE 
789. (2) That the petition states no 
cause of action. Cooney v. Sweat, 
133 Ga. 511, 66 SE 257, 25 LRANS 
758; McCook v. Crawford, 114 Ga. 337, 
40 SE 225. 

[b] An action on a lost note can- 
not properly be dismissed on an oral 
motion. Witherington v. Ware, 17 
Ga. A. 433, 87 SE 63. 

18. Matthias v. Cook, 31 Ill. 83. 

[a] Reason for rule.—If the mo- 
tion were allowed the trial would 
have progressed to a determination 
as to the portion of the damages to 
which pleas had been filed and would 
have left plaintiff at liberty to main- 
tain another action on that part of 
the damages for which the suit was 
continued, thus giving two actions 
on one entire demand, which is not 
permissible. Matthias v. Cook, 31 Ill. 


83. 
aha Cochran v. Nolan, 23 Pa, Dist, 
8 


20. Daley v. Russ, 86 Cal. 114, 24 
P 867; Gerding v. caer 141 N. Y. 
514, 36 NE 661 [rev 2 Misc. 172, 21 
NYS 636]; Armsby v. Grays Harbor 
Commercial Co., 62 Or. 173, 123 P 
32; Culver v. Van Valkenburgh, 60 Or. 
447, 119 P 753. 

[al “The reason for the rule is 
found in the fact that an appellate 
court will consider only such ques- 
tions as have been presented to the 
trial court at the proper time and in 
the proper manner, and that plaintiff, 


- 
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nitely. state the specific grounds or defects relied 
upon,2? so that the attention of the court and of 
the opposite party may be particularly directed to 
the supposed defects,?* and no other grounds than 
those specified will be considered;?* but the motion 
should contain no affirmative allegations requiring 
If two grounds are stated disjunctively, 
one of which is good and the other bad, it is error 
It is not necessary, how- 
ever, that a motion for nonsuit should show what 
Nor need any specific ref- 
erence to the writ be made as in a plea in abate- 


proof.** 
to refuse a dismissal.?> 
the cause of action is.?® 


ment.?? 


having the defect pointed out to him, 
may correct it; but if the defect can- 
not be corrected, even if pointed out, 
then the absence of a specific state- 
ment of the grounds is not fatal 
to it.’ Armsby v. Grays Harbor Com- 
mercial Co., 62 Or. 173, 186, 123 P 32. 

{b] Bule applied—(1) It is im- 
material that defendant does not spe- 
cify the grounds for his motion to 
nonsuit, where the complaint cannot 
be corrected, except by an amend- 
ment, and that cannot be granted 
because the demand in the complaint 
is unconscionable. Daley v. Russ, 86 
Cal. 114, 24 P 867. (2) A motion for 
a nonsuit, because plaintiff “has not 
proved a sufficient case for submis- 
sion to the jury,” is sufficient where 
the ground thereof is fully under- 
stood by counsel for plaintiff and the 
court, and where the defect in plain- 
tiff’s case is incurable. Culver v. 
yao Valkenburgh, 60 Or. 447, 119 P 
753. 
21. Cal.—Brown v. Sterling Fur- 
hiture. Co., 175 Cal. 563, 166 P 322; 
Flynn v. Dougherty, 91 Cal. 669, 27 P 
1080, 14 LRA 230; Palmer v. Marys- 
ville Democrat Pub. Co., 90 Cal. 168, 
27 P ‘21; Daley vy. Russ, 86 Cal. 114, 
24 P 867; Shain v. Forbes, 82 Cal. 577, 
23 P 198; Miller v. Luco, 80 Cal. 257, 
22 P 195; Loring v. Stuart, 79 Cal. 
200, 21 P 651; Silva v. Holland, 74 
Cal. 530, 16 P 385; Coffey v. Green- 
field, 62 Cal. 602; Poehlmann v. Ken- 
nedy, 48 Cal. 201; Peo. v. Banvard, 27 
Cal. 470; Kiler v. Kimbal, 10 Cal. 267. 
eet atten v. Hawkins, 3 Ky. Op. 
ee v. Hale, 30 Mich. 

Nebr.—Forbes vy. McHaffle, 32 Nebr. 
742, 49 NW 721. 

N. Y.—Ramsay v. Miller, 202 N. Y. 
72, 95 NE 35 [rev 135 App. Div. 503, 
120 NYS 523]; Flandrow v. Ham- 
mond, 148 N. Y. 129, 42 NE 511 [rev 
12 Hun 105, 25 NYS 288]; Bliss v. 
Sickles, 142 N. Y. 647, 36 NE 1064 [aff 
21 NYS 273]; Gerding v. Haskin, 141 
N. Y. 514, 36 NE 601 [rev 2 Misc. 172, 
21 NYS 636]; Quinlan v. Welch, 141 
N. Y. 158, 36 NH 12 [aff 69 Hun 584, 
; Dean vy. Metropolitan 


Vv. 
AmR_ 747; Webb v. Odell, N. Y. 
583; Binsse v. Wood, 37 N. Y. 526; 
Booth v. Bunce, 31 N. Y. 246; Connol- 
ly v. Nassau Ferry Co., 175 App. Div. 
882, 160 NYS 1048; Castle v. Duryea, 
32 Barb. 480 [aff 41 N. Y. 169, 1 Abb. 
Dec. 327, 30 HowPr 591 note]; Rising 
v. Moreau, 68 Misc. 284, 125 NYS 249; 
E. T. Burrowes Co. v. Rapid Safety 
Filter Co., 49 Misc. 539, 97 NYS 1048, 
18 NYAnnCas 153; Rusher v. Bren- 
nan, 29 Misc. 142, 60 NYS 283; Ridder 
v. Whitlock, 12 HowPr 208; Williams 
v. Blauvelt, 4 Hill 27; Russell v. 
Barnes, 13 Johns!! 156; Jackson v. 
Woodworth, 3 Cai. 136, Col. & C. Cas. 
480; Gardinier v. Buel, 2 Cai. 103; 
Bangasser v. Citizens’ Gas Co., 19 
AlbLJ 499. 

Tex.—Pierce v. Pierce, 21 Tex, 469. 

Utah —Lewis v. Silver King Min. 
Co., 22 Utah 51, 61 P 860. 

Vt.—Ex p. Byron, 83 Vt. 108, 74 A 
488: Nye v. Burlington, ete., R. Co., 
60 Vt. 585, 11 A 689. 


DISMISSAL AND NONSUIT 


pis ids oe v. Sanson, 1 Ch, Chamb. 


{a] Rule applied.—(1) A motion 
that “plaintiffs had failed to prove 
a sufficient case’ is properly denied, 
as not stating the grounds relied on 
sufficiently. Miller v. Luco, 80 Cal. 
257,. 22 P 195. (2) A motion for 
want of prosecution which does not 
show that plaintiff neglected unrea- 
sonably to proceed to trial or that the 
issue had been joined as to all the 
parties defendant is insufficient. De 
Lacy v. Kelly, 147 App. Div. 37, 131 
NYS 702. (38) In an action for tres- 
pass a motion to dismiss the com- 
plaint on the ground that plaintiff had 
not made out a cause of action is too 
general to raise the question that as 
plaintiff was not in actual occupancy 
of the premises he could not main- 
tain the action. Dean v. Metropoli- 
tan El. R. Co., 119 N. Y. 540, 23 NE 
1054. (4) A motion for nonsuit ‘on 
the ground of a fatal variance be- 
tween the pleadings and the proof; 
and also upon the ground that the 
evidence fails to show any negli- 
gence or carelessness whatever on 
the part of the defendant company,” 
is too general to be considered. Lew- 
is v. Silver King Min. Co., 22 Utah 
51, 53, 61 P 860. (5) A motion for a 
nonsuit “because of a variance be- 
tween the allegations of the com- 
plaint and the plaintiff's proofs” will 
not raise the question that plaintiff 
should have surrendered certain 
notes in order to establish the cause 
of action. Kokomo Strawboard Co. v. 
Inman, 134 N. Y. 92, 31 NE 248 [aff 
11 NYS 829]. 

[b] Renewal of motion.—A mere 
motion to dismiss, made at the close 
of a case, without stating that it is 
a renewal of a motion previously 
made on specific grounds, and with- 
out claiming that such grounds are 
still tenable, fails to specify any 
defect in the proof and is not avail- 
able on appeal. Lanahan v. Henry 
Zeltner Brewing Co., 20 Misc. 551, 46 
NYS 431. Renewal of motion gen- 
erally see infra § 127. 7 

22. Miller v. Luco, 80 Cal. 257, 
23 P 195; Coffey v. Greenfield, 62 Cal. 
602; Booth v. Bunce, 31 N. Y.. 246, 
33 N. Y. 139, 88 AmD 3872 [rev 36 
Barb. 496], 24 N. Y. 592. 

23. Palmer v. Marysville Demo- 
crat Pub. Co., 90, Cal. 168, 27,.P 21; 
Ramsay v. Miller, 202 N. Y. 72, 95 
NE 35 [rev 135, App. Div. 508, 120 
NYS 523]. 

24 Equitable Trust Co, v. Plume, 
(Conn.) 108 A 940. 

25. Goodrich v. Sweeny, 36 N. Y. 
Super. 320. 

26. Griffing v. Thurman, 2 HowPr 
C.F. 

27. Barnet v. Emery, 43 Vt. 178. 

28. Condition of cause as affecting 
dismissal or nonsuit generally see 
supra §§ 81, 82. 

29. Blythe v. Hinckley, 84 Fed. 246 
[app dism_173 U,. S. 501, 19 SCt 497, 
43 L. ed. 783]; Williams v, McHugh, 
17 Ga. A. 59, 86 SH 272;. Walton v. 
Pryor, 276 Ill. 568, 115 NE 2 [writ of 
error dism 245 U. S. 675, 38 SCt 10]; 
Douglass v. Dee, 194 Ill. A. 612; Gar- 
rett v. Trotter, 65 N. C. 480. See also 
supra § 81. 
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[§ 125] b. Time of Making.28 A motion to dis- 
miss for want of jurisdiction of the subject matter 
may be made at any time before final judgment or 
deeree,”® although where the question of jurisdiction 
cannot be ascertained until evidence is heard, the 
eourt cannot entertain the motion prior to hearing 
evidence.*° A motion to dismiss on the ground that 
no cause of action is set forth may be made at any 
time before verdict.*! 
for grounds which might be the basis of dilatory 
pleas must be made within the time allowed for the 
filing of that class of pleas,’? although the court 


But all motions to dismiss 


30. Douglass v. Dee, 194 Ill. A. 612, 
31. See supra § 81. 

32. Ga.—Potts-Thompson Liquor 
Co. v. Capital City Tobacco Co., 137 
Ga. 648, 74 SH 279; Mullins v. Mat- 
thews, 122 Ga. 286, 50 SE 101; Har- 
rell v. Davis, 108 Ga. 789, 33 SB 852; 
Bishop v. Woodward, 108 Ga, 281, 29 
SE_ 968. 

Ill.—Miller v. Metzger, 16 Ill. 390; 
Randolph v. Emerick, 13 Ill. 344; 
School Trustees v. Walters, 12 Ill, 
154; Foreite Powder Co. v. Herdien, 
162 Tll. A. 425. 

Ky.—Mander v. Hastern State Hos- 
pital, 84 SW 761, 27 KyL 254. 

Me.—Littlefield v. Pinkham, 72 Me. 
369; Nickerson v. Nickerson, 86 Me. 
417; Wilson vy. Nichols, 29 Me. 566, 

d.—State v. Gittings, 35 Md. 169. 

Mass.—Kittridge v. Bancroft, 1 
Mete. 508. But compare Lind vy. 
Lind, 185 Mass. 361, 70 NE 199 (hold- 
ing that a motion to dismiss on the 
ground that the petitioner is in con- 
tempt for not complying with an or- 
der of court need not be filed within 
the time allowed for pleas in abate- 
ment). 
7B C.—Garrett v. Trotter, 65 N. C. 

7; 


N. D.—John Miller Co. v. Minckler, 
30 N. D. 360, 152 NW 664. 

Vt.—Johnson. v. Bennington, ete., 
R. Co., 87 Vt. 519, 90 A 607; Wade 
v. Wade, 81 Vt. 275, 69 A 826; Noyes 
v. Hyde Park, 73 Vt. 261, 50 A 1068; 
Snow v. Carpenter, 49 Vt. 426; Pol- 
lard _v. Wilder, 17 Vt. 48. 

fa] Thus (1) a dismissal on an 
oral motion at the trial term, on the 
ground that the four counts in the 
declaration do not present a complete 
cause of action set forth in distinct 
and orderly paragraphs as provided 
by law, is erroneous, such motion, be- 
ing directed at defects of form, is 
in the nature of a special demurrer, 
and should have been filed at ap- 
pearance term. Mullins v, Matthews, 
122 Ga. 286, 50 SH101. (2) If defend- 
ant places the cause on the calendar, 
and when it is reached neglects to 
move to dismiss the complaint, he 
waives his right to move at a special 
term to dismiss for neglect to prose- 
cute, Miller v. Ring, 18 bbPr 
(N. Y.) 244. (8) A motion to dismiss 
for want of prosecution comes too 
late when the cause is conditionally 
in final judgment. John Miller Co, v. 
Minckler, 30 N. D. 860, 152 NW 664. 

{b] Extension of time by order.— 
An order of court after return of 
summons to a defendant that no de- 
fault should be entered until further 
notice extends the time within which 
he might file a motion to dismiss and 
excuses defendant from making a 
motion within the time required for 
entering appearances, as provided py 
statute. Ricker v, Gerrish, 124 Mass. 
367. 

fc] A motion to dismiss for mis- 
joinder of parties (1) is too late after 
the case is in order for trial (Har- 
rel v. Davis, 108 Ga. 789, 88 SH 862), 
(2) or after judgment has been ren- 
dered and the cause has been re- 
moved to the supreme court by writ 
of error (Union Drain, Dist, No. 3 
v. Virgil, ete., Highways Comrs., 
Til. 176, 77 NW 71). (3) Misjoinder 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 125-126] 


has discretion to permit its filing out of time.’’ 
Defendant’s rights are not enlarged by filing a mo- 
tion instead of a plea;’* and the limitations as to 
time which apply to one mode of taking advantage 
of error should equally apply to the other.8> <Ac- 
cordingly motions to dismiss for want of process or 
service or defects therein must be made within the 
time allowed for filing pleas in abatement,®° and 
cannot be made after pleading to the merits.5* And 
a motion to dismiss for want of authority to sue 
after pleading to the merits is also too late, unless 
some excuse is shown for the delay.*® Wherever 
the motion is filed within the time allowed for filing 
a plea in abatement or other dilatory plea it will 
be in time.®® After a cause has been remanded from 
an appellate court, pleas in bar pending and undis- 
posed of must be disposed of before a motion to 
dismiss will be considered.*? A metion for a non- 
suit on the ground that defendant is entitled to a 
jury trial comes too late after the case has been 
tried on its merits without earlier calling attention 
to that point.*t 

Overruling motion. Where a motion to dismiss is 
filed out of time it may be overruled on that 
ground,*? unless the matter raised is jurisdictional.** 
Where the ground of a motion filed out of time is 
of a dilatory nature, the motion will be overruled 
because the failure to object seasonably is a waiver 
of defendants and want of interest in 39. 
plaintiff is no ground for dismissal 40. 


after answer and testimony taken. 
A v. Hyde Park, 73 Vt. 261, 50 A 


83. Corcoran v. Miller, 145 NYS 
934; Farjardo Sugar Co. v. Richard- 
son, 6 Porto Rico Fed. 224; Wade v. 
Wade, 81 Vt. 275, 69 A 826. 43. 

{a] Thus where an action was not | Co., 
noticed for trial by plaintiff until 
five years after issue was joined, de- 
fendant’s failure to move for dismis- 
sal for want of prosecution for about 
a@ year after such notice is only a 
fact to be considered in determining 


41. McKeon v. 


449]. 
42. 


Co., 
[a] 


DISMISSAL AND NONSUIT 


Roberts v. Fahs, 32 Ill. 474. 
Ue Ss cnrust 
N. M. 416, 62 P 987. 


10 AmR 659 [aff 27 N. Y. 


Johnson v. Bennington, etc., R. 
Const Vt org, 90° A507, 

Johnson v. Bennington, etc., R. 
87_ Vt. 619, 90 A 507. 
44, Johnson vy. Bennington, etc., R. 
OT) Vitor 519; 90 
Wade, 81 Vt. 275, 
When a defect can be waived 
plaintiff is entitled as of right to the 
overruling of a motion to dismiss for 
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of the defeet;** or where the motion is one which 
goes to the merits of the case it will be overruled 
because the procedure is not available to test the 
merits.*® 

[§ 126] c¢. Notice of Motion. Unless a motion 
to dismiss is made at a regular term of court,* 
notice of motion for dismissal or nonsuit must be 
given when required by statute or rule of court.*? 
And irrespective of any statutory requirement it 
has been held in some jurisdictions that notice must 
be given of a motion to dismiss for want of prose- 
eution,*® but in others it has been held that a judg- 
ment of dismissal on this ground may be entered 
without notice,*® even though notice is required by 
rule of court.*° In the absence of statute, no 
formal notice, however, need be given of a motion 
to dismiss for failure of the complaint to state a 
cause of action,®! of a motion by an amicus curie 
to dismiss on the ground that the action is ficti- 
tious,®? or of a motion to dismiss for want of equity, 
made at the hearing.®s 

Sufficiency of notice. It has been held that the 
notice need not state the particular ground of the 
application ;>* that a mistake in entitling the notice 
will not vitiate it if the affidavit annexed thereto 
is rightly entitled;®> and that the fact that the 
notice was for judgment of non prosequitur instead 
of nonsuit may be disregarded, where the papers 

[a] When notice is premature.— 
Under statutes providing that an ac- 
tion may be dismissed for failure to 
bring the cause to trial within a pre- 
scribed time after answer, a motion 
noticed for a date within such pre- 
seribed time is premature, although 
it is not heard until after such pre- 
scribed time. Romero vy. Snyder, 167 
Cal. 216, 188 P 1002. 

{b] Notice on rule to dismiss for 
failure to file account.—Where a rule 
to show cause why a. complaint 
should not be dismissed for plain- 


tiff's failure to file a detailed state- 
ment of his account is continued in- 


Co. v. Terr., 10 


51 N. Y. 300, 
Super. 


See, 


A 507; Wade v. 
69 A 226. 


defendant’s right to have the action| such defect when the motion is un-| definitely, plaintiff is entitled to no- 
dismissed, and does not absolutely | seasonable. Wade v. Wade, 81 Vt./} tice if the rule is fixed thereafter for 
bar him from relief. Corcoran v. Mil- | 275, 69 A 826. a designated day. Hennen v. New 
ler, 145 NYS 934. 45. Johnson v. Bennington, etc., R.| Orleans, etc., R. Co., 20 La, Ann. 544. 
[b] In Porto Rico a motion to dis-| Co., 87 Vt. 519, 90 A 507; Noyes v. 49. Des Moines Union R. Co. v. 
miss for want of jurisdiction, made| Hyde Park, 73 Vt. 261, 50 A 1068. Polk County Dist. Ct., 170 Iowa 568, 
after prior pleadings, cannot be con- 46. Wooten v. S. R. Biggs Drug] 153 NW 217; Bond v. Corbin, 68 S. C. 
sidered unless tiled with consent of] Co., 169 N. C. 64, 85 SE 140; Stith v.| 294, 47 SE 3874; Degraves v. Lane, 15 
the court, but such consent may be| Jones, 119 N. C. 428, 25 SH 1022. Ves. Jr. 291, 33 Reprint 764. 
given nunc pro tune. Farjardo Sugar| 47. D. C.—McIntosh v. Moulton, 10 50. Des Moines Union R. Co. v. 
Co. v. Richardson, 6 Porto Rico Fed.| D. C. 587. Polk County Dist. Ct., 170 Iowa 568, 
224. Mich.—Hill v. Webber, 50 Mich.| 153 NW_ 217. h 
34. Nickerson v. Nickerson, 36 Me. | 142, 15 NW 52. [a] Reason for rule.—Since the 
( N. a ae etc., R. Co, v. Shaw, | right and authority to dismiss an ac- 
35. State v. Gittings, 35 Md. 169. Sa NL Fe LAV 293: tion for want of prosecution does 
36. Nickerson v. Nickerson, 36 Me. N. Y.—Pociunas v. American Sugar| not depend on any rule of court, a 


417; Boright v. Williams, 87 Vt. 245, 
88 A 735. 

37. Paulk v. Tanna, 106 Ga. 219, 
32 SE 99; Lyons v. Planters’ Loan, 


ete., Rank, 86 Ga. 485, 12 SE 882, 12 
as 155; Beard v. Smith, 9 Iowa 


{a] A motion to dismiss for want 
of legal.process and service before 
pleading is not too late, although 


made at the second: term. Johnson v.- 


Shurley, 58 Ga. 417. 

38. Miller v. Metzger, 16 Ill. 390; 
Harrigan v. Peoria County, 128 Ill. 
A. 651 [aff 226 Ill. 270, 80 NE 765]. 

fa] What is sufficient excuse for 
delay.—Where defendants moved on 
June 3 to dismiss the action on the 
ground that the attorneys institut- 
ing it were without authority, and 
that defendant was unaware of this 
before May 23, and it appeared that 
between the time of the discovery 
of want of authority and the making 
of the motion nothing was done 
which could affect the merits of the 
case, the motion should not be re- 
fused as dilatory, although there had 
yeen a prior appeal, reversal, and 
reinstatement of the action. Bell v. 
Farwell, 189 Ill. 414, 59 NE 955. 

\ 


Rearing Co., 180 NYS 162. 
. D.—Batzer v. Halliday, 31 N. D. 
361, “153 NW 994. 

N. B.—Montgomery v. Montgomery, 
26 N. B. 446. 

[a] Court rule regarding serving 
of papers must be followed.—Where 
a motion to dismiss for failure to 
prosecute was made under rule 387, 
requiring ten days’ notice of motion 
and service by plaintiff of his op- 
posing papers, if any, five days be- 
fore the hearing of the motion, and 
plaintiff filed, but did not serve, his 
opposing papers, an order denying 
the motion was erroneous, as in ef- 
fect legalizing plaintiff's violation of 
the rule. Pociunas v. American Sugar 
ene ee 130 NYS 162. 


U. 
7 ad “Cas. No. 3,757, Baldw. 132. 
Cal.—Romero v. Snyder, 167 Cal. 
216, 138 P.1002. 
La.—Hennen v. New Orleans, etc., 
R. Co., 20 La. Ann. 544 " 


Nebr.—Bergegren v. Berggren, 
Nebr. 764, 40 NW 284. 
meee v. Weger, 14 Pa, Co, 
128 

S.—Knauth Nachod y, Sterne, 30 
N. N. 295 (semble). 


judgment of dismissal entered with- 
out notice to plaintiff, as required by 
such rule, is proper. Des Moines 
Union R. Co. v. Polk County Dist. 
Ct., 170 Iowa 568, 153 NW 217. 

51. Brown v. Buttz, 15 S. C. 488. 

52. Haley v. Eureka County Bank, 
21 Nev. 127, 26 P 64, 12 LRA 815. 

53. Lockard v. Lockard, 16 Ala. 
423. 

54. Montgomery v. Montgomery, 
26 N. B. 446. Compare Batzer v. 
Halliday, 31 N. D. 361, 153 NW 994 
(holding that a notice of motion stat- 
ing that defendant would move for a 
dismissal of the “complaint” and 
“that judgment of dismissal of the 
action be entered accordingly with 
costs,” ete., and also containing a re- 
eital “that the said motion will be 
made on the pleadings and all papers 
and instruments filed in the above 
entitled action,” was sufficient to ap- 
prise plaintiff of the fact that de- 
fendant would ask for a dismissal of 
the action upon the ground that the 
complaint did not state a cause of 
action). 

55. Ryers v. Hillyer, 1 Cat. (N. Y.) 
112, 1 Col. & C. Cas. 185. But com- 
pare Rowlatt v, Cattell, 2 Hare 186, 
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showed that the latter must be the true object of 
is 
Where the attorney of record in a suit affecting land 
lives in another state, service of notice on him at 


the motion.®® Notice by mail 


his residence will be sufficient.5§ 


The withdrawal of a notice of a motion to dis- 
miss leaves the suit as if no notice had been 


given.5® 


[§ 127] d. Renewal of Motion. A motion for 


a dismissal or nonsuit, although 
upon leave of court,*° be renewed 


term,®? at least where the judgment upon the motion 
Tt has also been 
held that such motion may be renewed on appeal,®% 
notwithstanding it was not renewed in the lower 
court ;** but on the other hand it has been held that 
by failing to renew his motion in the trial court 
defendant waives his right to renew it on appeal. 
2. Hearing “and Determination—a. Dis- 
cretion of Court. Except where the right to a dis- 


was interlocutory and not final.®? 


[§ 128] 


missal or nonsuit is absolute,®® the 


24 EngCh 186, 67 Reprint 78 (holding 
that a notice of motion must be 
rightly entitled or the motion will be 
denied); Pollard v. Doyle, 2 Wkly. 
Rep. 509 (holding that where the 
name of one defendant is omitted the 


notice is irregular and dates only 
from its amendment). 

56. Jones v. Aldrich, 2 HowPr 
CQNa Fs) 259. 

57. Hudson v. Henry, 1 Cal. 
(N. Y.) 67, 1 Col. & C. Cas. 168. 

58. Houston v. San Francisco, 47 
Fed. 337. 
ing Briggs v. Beale, 4 New Rep. 
61. 

60. Dunn v. Meserole, 5 Daly 
CNL Y.). 434 

61. Stern v. Filene, 14 Allen 
(Mass.) 161; Hilton v. Consumers’ 
Can Co., 103 Va. 255, 48 SE 899. 

62. Hilton v. Consumers’ Can Co., 
103 Va. 255, 48 SE 899. 


Pais Wiggins v. Vaught, 25 S. C. L. 


64. Dimuria v. Seattle Transfer 


Co., 50 Wash. 633, 97 P 657, 22 LRA 
NS 471. 
[a] Thus where, notwithstanding 


defendant proceeds to introduce evi- 
dence after the denial of its motion 
for nonsuit. the defects in plaintiff's 
case are not cured, the motion, with- 
out further renewal, may, on a prop- 
er assignment of error, be sustained, 
and a nonsuit granted on appeal. 
Dimuria v. Seattle Transfer Co., 
50 Wash. 633, 97 P 657, 22 LRANS 


471. 

65. Frink v. King, 4 Ill. 144; Mc- 
Dowell v. Syracuse Land, ete., Co., 
44 Misc. 627, 90 NYS 148. 

fa] Thus where defendant moves 
for a nonsuit at the close of plain- 
tiff’s case, and excepts to the denial 
thereof, and thereafter puts in his 
evidence, but neglects to renew the 
motion at the close of all the evi- 
dence, his previous exception is 
waived, although the evidence given 
by defendant did not change the situ- 
ation. McDowell v. Syracuse Land, 
ete., Co., 44 Misc. 627, 90 NYS 148. 

66. See supra § 104. See also 
Tooker v. Arnoux, 20 AlbLJ 97 
(where it was held that the question 
of dismissal is not one of discre- 
tion but of strict right). 

67. U. S—The Bainbridge, 199 
Fed. 404, 406, 118 CCA 88 [quot Cye]; 
Wehner v. Bauer, 160 Fed. 240. 

Ariz—Keystone Cbpper, ete., Min. 
Co. v. Evans, 9 Ariz. 275, 80 P 344. 

Cal.— Witter v. Phelps, 163 Cal. 655, 
126 P 593; Rickey Land, ete. Co. v. 
Glader, 153 Cal. 179, 94 P 768; Marks 
v. Keenan, 148 Cal. 161, 82 P 772; Me- 
Denald v. Swett. 76 Cal. 257, 18 P 
324; Grigsby v. Napa County, 36 Cal. 
585. 95 AmD 213; Bohn v. Pacific 
Blectric R. Co. 5 Cal. A. 622, 91 P 
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insufficient.5? 
turbed,®” unless 


such diseretion.° 


[§§ 126-129 


the discretion of the court and its action in granting 
or refusing a dismissal or nonsuit will not be dis- 


there has been a clear abuse of 
It has been held that the court 


should not be disposed to grant a nonsuit where 


right.® 


the action is founded upon a purely statutory 


“5 129] b. Questions Considered. On motion 


overruled, may, 
at a subsequent 


be tried.74 


matter is within 


115; Anderson v. Santa Cruz County 

Bank, 4 Cal, A. 427, 88 P 379. 
Colo.—Knight v. Fisher, 15 Colo. 

176, 25 P 78: 

Qretmars v. Parsons, 112 Ill. A. 


Ind.—Blickenstaff v. Cowgill, 58 
Ind. A. 378, 106 NE 376 (dismissal for 
want of prosecution). 

Kan.—Bane v. Cox, 75 Kan. 184, 88 


P 1083. 
Me.—Hurley v. Farnsworth, 115 
Me. 321, 98 A 821. 
Mass.—Nickerson v. Glines, 220 
Mass. 333, 107 NE 942. 
Mo.—Larimore v. Bobb, 114 Mo. 


446, 21 SW 922. 

Mont.—Stevens y. Trafton, 36 Mont. 
520, 93 P 810. 

N. Y.—Moffett, etc., Co. v. Peoria 
Water Co., 83 Hun 73, 31 NYS 713 
[aff 148 N. Y. 787, 42 NE 724]; Pociu- 
nas v. American Sugar Refining Co., 
74 Misc. 407, 132 NYS 395; Sigsbee v. 
New Era Mfg. Co., 159 NYS 740; Cor- 
coran v. Miller, 145 NYS 934. 
sae C—Smith v. Smith, 30 N. C. 


N. D.—Corbeit v. Great Northern 
R. Co., 23 N. D. 1, 185 NW 665; Lam- 
pent v. Brown, 22 N. D. 107, 132 NW 

Oh.—Hard v. Harris, 1 Oh. Cir. Ct., 
N. S. 113; Hard v. Harris, 24 Oh. Cir. 
Ct. Tse 

Or.—Hough v. Porter, ne Or. 318, 95 
P 732, 98 P e083, 102 P 72 

Pa.—Medary Vv. titers 161 Pa. 
87,28 A 1012: eres v. Spence, 145 
Pa, 399, 22 A 693 

S. C.—Williams v. Newton, 82 S. C. 
227, 64 SE 219. 

Tex.—Cain v. Wharton, ‘(Civ. A.) 
196 SW 952; Hinkle v. Thompson, 
(Civ. A.) 195 SW 811. 

Vt.—Learned v. Bellows, 8 Vt. 79; 
Morrison v. Moore, 4 Vt. 264; Ladd 
v. Hill, 4 Vt. 164. 

Wash.—National Surety Co. v. 
American Sav. Bank, etc., Co., 172 P 
264; Congdon vy. Aumiller, 79 Wash. 
616, 140 P 912; Loving v. Maltbie, 64 
Wash. 336, 116 P 1086; Arthur v. 


Washington Water Power Co., 42 
Wash. 431, 85 P 28. 
Wis.—Pereles v. Christensen, 164 


Wis. 163, 159 NW 817. 

B. C.—MacKenzie v. British sisi 
bia Electric R. Co., 19 B. C. 

[a] It is immaterial on iki of 
several grounds specified in a motion 
for nonsuit the court relies in grant- 
ing it, if any one of them is suffi- 
ecient. Brennen v. Front St. Cable R. 
Co., 8 Wash. 363, 36 P 272. 

68. Cal.—Anglo-Californian Bank 
v. Griswold, 153 Cal. 692, 96 P 353. 

Colo—Sommer v. Hahn, 62 Colo. 
219, 161 P 298. 

Kan.—Wilkinson v. Meers, 77 Kan. 
273, 94 P 136. 


for dismissal or nonsuit the only question before 
the court is whether, in view of the facts before 
it, the case is one which should be determined as 
a question of law,’° and, if the motion is granted, 
the only judgment that is permissible is one dis- 
missing the action."! 
adjudicated on a motion to dismiss,’? unless the 
parties voluntarily submit the issue involved;7? nor 
ean that which goes to the whole merits of the action 
Errors in admitting evidence cannot be 
reviewed on a motion for nonsuit.7® 
dismiss may be considered as filling the office of a 
demurrer, where it seeks to dispose of the case on 


An issue of fact cannot be 


A motion to 


Mont.—State v. District Ct., 37 
Mont. 298. 96 P 337. 
N. Y.—Pociunus v. American 


Sugar Refining Co., 74 Misc. 407, 132 
NYS 395; Sacia v. De Graaf, 1 Cow. 
ye Healy v. Utly, 1 Cow. 345. 

. D— Donovan v. Jordon, 25 N. D. 
617, “142 NW 42, 

Tex.—Hinkle v. Thompson, (Civ. 
A.) 195 SW 311. 

And see cases supra note 67. 

[a] Where the papers show laches 
and neglect upon plaintiff’s part and 
are met by no affidavit either excus- 
ing the laches or furnishing an alle- 
gation of merits, an order denying 
the motion will be reversed and the 
motion granted. Connolly v. Nas- 
sau Ferry Co., 175 App. Div. 882, 160 
NYS 10482! 


69. Haggerty v. Grant, 2 B. C. 173. 
70. Robinson vy, Salt Lake City, 37 
Utah 520, 109 P 817. 


1. Roy v. Thompson, 8 N. Y. 
Super. 636, 8 HowPr 253; Robinson v. 
Peak Lake City, 37 Utah 520, 109 P 

Judgment or order generally see 
infra §§ 131-134. 

72. U. S.—Hosler v. Ireland, 219 
Fed. 489, 135 CCA 201. 

Ala.—Beitman _ v. Birmingham 
rey th etc., Co., 185 Ala. 313, 64S 


Iowa.—Conger v. Dean, 3 Iowa 463, 
66 AmD 93 

N. Y.—De Wolf v. Ford, 193 N. Y. 
397, 86 NE 527, 127 AmSR 969, 21 
LRANS 860; Staiger v.. Klitz, 129 
App. Div. 703, 114 NYS 486. 

B. C.—MacKenzie vi British Colum- 
bia Electric R. Co., C4; 

73. Mah-Eng- Rovee v. Amundsen, 
110 Minn. 488, 126 NW 136. 

74. Cal.—Bell v. Solomons, 162 
Cal. 105, 121 P 377. 

Kan.—Linney v. Thompson, 44 Kan. 
765, 25 P /208. 

N. Y.—-Wittemann v. Forman Bot- 
Bing Co., 178 App. Div. 674, 165 NYS 


Vt.—Peck v. Barnum, 24 Vt. 


Ghat v. Hubbard, ag” *SE 
[a] Whether plaintiff is holder 


for value or as agent.—In an action 
on a note by an indorsee, the ques- 
tion whether plaintiff is the holder 
as an agent or for value cannot be 
considered on motion for nonsuit; for 
in either case he has the title and can 
maintain an action in his own name. 
Boprman v. Mills, 35 Cal. 118, 95 AmD 

[b] On a motion to dismiss for 
want of jurisdiction of the subject 
matter, matters affecting the merits 
cannot be considered. Thacker .y. 
Hubbard, (Va.) 94 SE 929. 

75.. O’Connor v. Hooper, 102 Cal. 
528, 36 P 939. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


§§ 129-131] 


a question of law, such as want of jurisdiction,” 
or the insufficiency of the complaint to state a cause 
of action.” After a declaration has been amended, 
a motion to dismiss the action raises no question 
as to the right to amend, but concerns only the 
sufficiency of the declaration as amended.7® 

Findings of fact. While findings of fact are not 
proper on a motion for nonsuit,’® yet where the 
motion is denied, and uncontested findings of fact 
are subsequently made, they may be considered in 
determining whether any omission in _ plaintiff’s 
proof prior to the motion for nonsuit was supplied 
by subsequent testimony.®® 

[§ 130] c¢. Evidence. A motion to dismiss based 
on the insufficiency of the complaint to state a 
cause of action will be allowed only on facts which 
are apparent on the record.§t In such ease the 
allegations of the complaint must be,taken as true,** 
and the court must consider the admissions of the 
answer;** but the allegations of the answer are not 
admitted for the purpose of the motion,®* and hence 
a paper annexed to the answer cannot be considered 
in determining the propriety of granting the mo- 
tion.8> But if any part of the ground of the motion 
consists of an affirmative fact not apparent on the 
face of the proceedings, there must be an affidavit 
or other competent evidence of its existence.°® <A 
motion to dismiss for want of jurisdiction of the 
subject matter admits the truth of all material 
allegations that are well pleaded;§* but the reasons 
for retaining jurisdiction may be set forth in oppos- 
ing affidavits,’8 and for the purpose of ascertaining 

76. Hosler v. Ireland, 219 Fed. 489, 
135 CCA 201; Hill v. Barton, 194 Mo. 


A. 325, 188 SW_1105. [a] 
77. Chism v. Smith, 210 N. Y. 198, 


NYS _ 740. 


DISMISSAL AND NONSUIT 


New Era Mfg. Co., 95 Mise. 579, 159 


Thus (1) where there is noth- 91. 
ing on the face of an original pro- 


[18C.J5.] 1201 


its jurisdiction by service by publication, the court - 
may hear-evidence on the motion.8® On a motion 
to dismiss for want of prosecution the court may 
consider any facts appearing in the record of the 
ease,°° including the delay in making the applica- 
tion,°* but a presumption of want of diligence arises 
from long lapse of time in bringing the action to 
trial,°? and plaintiff has the burden of showing a 
reasonable excuse for the delay,®* especially where 
junior issues have been reached for trial.9¢ Proof 
to sustain a motion for discontinuance, on the 
ground that one of the defendants had settled plain- 
tiff’s claim, must be such as would be sufficient to 
sustain a plea of puis darrein continuance or a 
supplemental answer.®® 

Motion based on agreement. Where a motion to 
dismiss is based on an agreement which plaintiff 
by answer denies, the answer must be taken as true 
unless overcome by other evidence.®® 

Unauthorized suit. On a sufficient showing 7 that 
a suit is being prosecuted without plaintiff’s knowl- 
edge and authority, the suit should be dismissed, 
unless the attorney discloses who his client is and 
that he has a beneficial interest.°8 

[§ 131] 3. Judgment or Order—a. Nature— 
(1) Absolute or without Prejudice. Although it 
has been held that a dismissal without prejudice is 
not a proper practice in an action at law,®® in most 
jurisdictions where the dismissal is based on some 
ground not going to the merits of the case, a decree. 
or order cannot be made precluding the party from 
again litigating a question touching the merits,t and 
neglect. Herbst v. Keystone Driller 
Co., 176 App. Div. 668, 163 NYS 831. 
Mladinich vy. Livingston, 112 


App. Div. 181, 98 NYS 46. 
Gibbens v. Nipp, 80 Wash. 332, 


104 NE 131; Abbott v. Haston, 195 N. 
Y. 372, 88 NE 572 [rev 122 App. Div. 
274, 106 NYS 970]; Kantrowitz v. 
Brooklyn, ete., R. Co., 173 App. Div. 
192, 159 NYS 263; Wood Mfg., etc., 
Co. v. Johnstone, 148 App. Div. 747, 
188 NYS 422: Gulf, ete; R. Co. v. 
Lunn, (Tex. Civ. A.) 141 SW 538. 

[a] The sole question is whether 
the complaint is sufficient to give 
plaintiff a sufficient standing before 
the court to enable him to make out 
his case by proof. Chism v. Smith, 
210 N. Y. 198, 104 NE 131. 

78. O’Shields v. Georgia Pac. R. 
Co., 83 Ga. 621, 10 SE 268, 6 LRA 152. 

79. Hill v. Clark, 7 Cal. A: 609, 95 


P8822. 

80. Hill v. Clark, 7 Cal. A. 609, 95 
P’ 382: 

81. Bower v. Douglass, 25 Ga. 714; 
Funk v. Israel, 5 Iowa 438; McHoney 
v. German Ins. Co., 37 Mo. A. 218; 
Landesman y. Hauser, 50 Misc. 400, 
98 NYS 663. 

. 82. DeWolf v. Ford, 193 N. Y. 897, 
86 NE 527, 127 AmSR 969, 21 LRANS 
860; Wanamaker v. Butler Mfg. Co., 
186 App. Div. 265, 120 NYS 1000; 
Staiger v. Klitz, 129 App. Div. 703, 114 
NYS 486; Henderson vy. Lemke, 60 
Or. 363, 119 P 482; Gulf, ete., R. Co. 
v. Lunn, (Tex. Civ. A.) 141 SW 538. 

83. Green v. Des Garets, 210 N. Y. 
79, 103 NE 964. 
~ 84. Wanamaker v. Butler Mfg. Co., 
136 App. Div. 265. 120 NYS 1000. 

85. Ellison vy, Ellison; 11 SW 808, 
11 KyL 168; Wanamaker v. Butler 
bye Co., 186 App. Div. 265, 120 NYS 

[a] Demurrer with answer.—When 
a case is submitted to the court for 
judgment on the pleadings and the 
court dismisses the action, plaintiff 
‘cannot complain because the court 
did not consider a demurrer filed by 
defendant with his answer. Ellison 
v. Ellison, 11 SW 808, 11 KyL 168. 

86. Diggins v. Thornton, 96 Cal. 
417, 31 P 289; Storey v. Child, 2 Mich. 
107; State v. Roach, 230 Mo. 408, 130 
Sw. 689, 139 AmSR 639; Sigsbee v. 

\ 


ceeding in the supreme court to show 92. 


that it is a moot case, the court will 
not dismiss the proceeding on the 
ground that it is a moot case, in the 
absence of a verification to the mo- 
tion therefor. State v. Roach, 230 
Mo. 408, 130 SW 689, 1389 AmSR 639. 
(2) Defendant, under its contention, 
on its motion to dismiss the com- 
plaint that the contract was too in- 
definite and uncertain, might show 
the absence of a specified term for 
its continuance. Sigsbee v. New Era 
Mfg. Co., 95 Mise. 579, 159 NYS 740. 

{b] Insufficient affidavit as to ef- 
fort to locate defendant.—Where to 
defeat a motion for dismissal an af- 
fidavit is offered which shows that 
affiant made at a time not men- 
tioned unsuccessful efforts to locate 
defendant, and about nine years after 
filing the complaint certain other ef- 
forts, which were successful, it will 
be assumed in the absence of a show- 
ing to the contrary that both ef- 
forts were made at about the same 
time, and such affidavit will be held 
insufficient. Diggins v. Thornton, 96 
Cal. 417, 31 _P 289. 

87. In re Dunphy, 60 Colo. 196, 153 
P 89; Wright v. Wall, 94 Misc. 176, 
157 NYS 869. 

88. Dewitt v. Buchanan, 54 Barb. 
GNOAY. 1312 

89. Welch v. Ayres, 43 Nebr. 326, 
61 NW_ 635. 

90. People’s Home Sav. Bank v. 
Sherman, 150: Cal.: 793, 90 P 188; 
Equitable Trust Co. v. Plume, (Conn.) 
103 A 940; Herbst v. Keystone Driller 
Co., 176 App. Div. 668, 163 NYS 831. 

[a] As demurrer or motion to 
quash.—A motion to erase a case 
from the docket is to be determined 
as a demurrer or a motion to quash, 
by the facts of record. Equitable 
Trust Co. v. Plume, (Conn.) 103 A 


940. 

[b] The facts shown on a previ- 
ous motion to dismiss for want of 
prosecution, which was denied, may 
be considered in determining a subse- 
quent similar motion for subsequent 


141 P 689. 

93. MacDonnell v. Press Pub. Co., 
160 App. Div. 872, 144 NYS 916; Arm- 
strong v. Star Co., 154 App. Div. 320, 
138 NYS 959; Williams v. Jenkins, 
76 Mise. 256, 134 NYS 890; Mannion 
v. Steffens, 115 NYS 1087 [aff 135 
App. Div. 921 mem, 120 NYS 1134 
mem]. 

94. Kachel v. Stutz, 187 App. Div. 
199, 121 NYS ‘979. 

Titus, 10 Hun 


95. Connors v. 
GNEDY) 235% 

96. Good v. Grit Pub. Co., 214 Pa. 
614, 63 A 1039. 

97. Valle v. Picton, 16. Mo. A. 178 
[rev on other grounds 91 Mo. 207, 
3 SW 860] (holding that the mere 
affidavit by defendant that he has 
“reason to believe’ that the suit is 
prosecuted without the authority of 
plaintiff will not support a motion to 
dismiss). 

98. Bell v. Farwell, 189 Ill. 414, 
59 NE 955. 

99. Durham v. Stubbings, 111 Ill. 
A. 19; Dodd v. Nashville, ete., R. Co., 
120 Tenn. 440, 110 SW 588. 

{a] In Tennessee only courts of 
equity have jurisdiction to dismiss 
cases without prejudice; the only way 
in which an action at law can be dis- 
missed so as not to preclude plaintiff 
from bringing a new suit on the 
same ground of action is by a volun- 
tary nonsuit, which can be taken in 
the trial court only before the case 
has been submitted on the facts to 
the court or jury, as expressly pro- 
vided by Shannon Code § 4691. Dodd 
v. Nashville, ete, R. Co., 120 Tenn. 
440, 110 SW 588. 

1. U. S.—Oliver v. Northern Pac. 
R. Co., 196 Fed. 432. 

Cal.—Hubbard v. Santa Clara Coun- 
Pad ae Cty «S) Cale 2Acmlé6h 985 er 
394, 
Ind.—Carlstedt v. Rohsenberger, 43 
Ind. A. 363, 85 NE 996. 

Ky.—Payne v. Vowels, 171 Ky. 377, 
188 SW 413; Deweese v. Maxwell, 125 
SW 145; Loretto Benev. Assoc. vy. 
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a dismissal which is not on the merits is usually 
treated as being without prejudice, although not so 
stated in the order.2 Hence a dismissal should be 
without prejudice when based on a defeet of par- 
ties, on improper joinder of several causes of action 
against several defendants, or on the fact that 
plaintiff is a public enemy;° where a joint action 
is improperly brought to recover damages for which 
the several plaintiffs may sustain separate actions;® 
where the court is without jurisdiction to enter- 
tain the suit;? where relief is sought. on the mis- 
taken assumption of a fact which does not exist, but 
which is the only ground relied on; where the de- 
fense that an action is brought in bad faith and in 
fraud of another’s rights is set up and established;? 
where plaintiff fails to appear, and defendant does 
not file a counterclaim or set-off;'° where a ease is 
regularly called for trial and plaintiff refuses to 
proceed with the trial;11 where a demurrer to the 
petition is sustained;’? where the court has sus- 
tained a demurrer to the evidence and overruled a 
motion for a new trial;1* or, under a statute ex- 
pressly so providing, where plaintiff does not prove 
his cause of action.1* 
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[§§ 131-132 


Absolute dismissal. Where, however, the cause of 
action is founded on an illegal contract,!® or the 
case made by plaintiff’s pleadings shows no cause of 
action and plaintiff does not or cannot amend,?* or 
the case is tried on the merits, and both parties put 
in their entire proof,” the dismissal should be ab- 
solute. 

Correcting judgment. If the dismissal is absolute 
where it should be without prejudice,'® or if it is 
without prejudice when it should be upon the 
merits,!® the judgment may be corrected on ap- 
peal, even though the complainant does not urge 
the error.?° 

Dismissing counterclaim. Defendant’s counter- 
claim is properly dismissed without prejudice on dis- 
missal of the complaint because of an arbitration 
provision in the contract out of which both plain- 
tiff’s cause of action and defendant’s counterclaim 
arose.?1 

[§ 1382] (2) Conditional. Although the eir- 
eumstances of the particular case may be such as 
to make a conditional order of dismissal or nonsuit 
improper,?? as a general rule the court may make 
a dismissal or nonsuit conditional on plaintiff’s non- 


Pope, 7 Ky. Op. 681. 


Miss.—May v. Hubbard, 94 Miss. 
456, 49 S 619. 
N. Y.—McCammon v. Kaiser, 218 


N. Y¥. 46, 112 NE 572 [mod 157 App. 
Div. 519, 142 NYS 721]; Langer v. 
Kaufman, 94 Misc. 216, 157 NYS 825; 
Limbach v. Wallach, 70 Misc. 237, 126 
NYS 666; Ward v. Schwartz, 161 NYS 
814; Smith v. Adams, 24 Wend. 585. 

Pa.—Com. vy. Sitler, 260 Pa. 550, 
103 A 925. a4 


Wash.—Lindblom _ v. 
Wash. 350, 142 P 695. 

[a] Bule applied.—(1) A petition 
in summary proceedings to dispossess 
a tenant after default in payment of 
rent, dismissed for want of a show- 
ing of a demand of rent, or that three 
days’ notice was served upon the ten- 
ant, requiring payment of the rent or 
possession, should have been dis- 
missed without prejudice, and not 
upon the merits. Shotland v. Mulli- 
gan, 121 NYS 298. (2) A dismissal 
should not be “with prejudice” when 
based on plaintiff’s failure to show 
compliance with a condition pre- 
cedent in the contract sued on, or 
excuse for noncompliance, it being 
possible for him to perfect his rights 
under the contract in the future. 
pioee cr v. Mayar, 81 Wash. 350, 142 
15 5. 

[b] A dismissal for failure to 
serve summons and make return 
thereon within three years is without 
prejudice to a new action unless it 
operates as a retraxit. Hubbard v. 
Santa Clara County Super. Ct., 9 Cal, 
A. 166, 98 P 294. 

[ce] Complaint stricken without 
motion.—Defendant is not entitled to 
a judgment on the merits where the 
complaint is stricken from the files 
for failure of plaintiff to answer in- 
terrogatories, no motion to dismiss 
having been made. Carlstedt v. Roh- 
Rencons a 43 Ind. A. 263, 85 NE 


{d] Where issue is joined upon an 
answer containing matter in abate- 
ment and in bar, the jury may be re- 
quired to find specially upon each is- 
sue. If the issue upon the matter in 
bar is for plaintiff, and that upon 
the matter in abatement for defend- 
ant, a judgment may be rendered dis- 
missing plaintiff’s complaint, leaving 
him. to commence a new_ action. 
Sweet v. Tuttle, 10 HowPr (N. Y.) 40 
[aff 14 N. Y. 465]. 

2. Gravenberg v. Laws, 100 Fed. 1, 
40 CCA 240; Timmons v. Pine School 
Tp., 20 Ind. A. 93, 53 NE. 242; De- 
weese v. Maxwell, (Ky.) 125 SW 145; 
Hilton v, Hilton, 110 Ky. 522, 62 SW 


Mayar, 


6, 22 KyL 1934; Fox v. Blue Grass 
Grocery Co., 61 SW 265, 22 KyL 1695, 
60 SW 414. 

{a] An order dismissing interven- 
tions and third oppositions in an ac- 
tion at law, “reserving the rights of 
said third opponents to assert their 
respective claims to the funds ob- 
tained in this suit, to be asserted at 
the proper time,” is equivalent to a 
dismissal without prejudice. Graven- 
pers v. Laws, 100 Fed. 1, 40 CCA 
Z . 

3. Hayden v. Perfection Cooler Co., 
217 Fed. 171; Hare v. Ft. Smith, etc., 
R. Co., 104 Ark. 187, 148 SW 1038; 
Boyd v. Jones, 44 Ark. 314; Eddins 
v. Buck, 23 Ark. 507; Puckett v. 
Jameson, 157. Ky. 172, 162 SW 801; 
Carpenter y. Miles, 17 B. Mon. (Ky.) 
598; Tandy v. Hatcher, 6 KyL 746; 
Ford v. Sutherland Springs Land, 
etc., Co., (Tex. Civ. A.) 159 SW 876. 

4 Burgett v. Allen, 54 Ark. 560, 
16 SW _ 573. 

Pri Hoskins v. Gentry, 2 Duv. (Ky.) 


6. Paducah v. Allen, 49 SW 343, 
20 KyL 1342; Steele v. Pritchard, 17 
Man. 226. 


7. Lampert v. Ravid, 33 Misc. 115, | 


67 NYS 82; Shotland v. Mulligan, 121 
NYS 298; Stone v. Bare, (Tex. Civ. 
A.) 198 SW 1102; Strickland vy. Sloan, 
(Tex. Civ. A.) 50 SW 622; Welsh v. 
Buck, 48 Utah 653, 161 P 455. 

[a] Where the amount claimed 
was fraudulently overstated in or- 
der to confer jurisdiction, dismissal 
shoyvld be without prejudice. Strick- 
roy vy. Sloan, (Tex. Civ. A.) 50 SW 

8. Farnham v. U. S., 240 U. S. 537, 
36 SCt 427, 60 L. ed. 786; Chandler v. 
Jenks, 50 Mich. 151, 15 NW 60. 


fon Loomis v. Donovan, 17 Ind. 
10. Kansas City,; etc.jaRs Co. *vi 


Walker, 50 Kan. 739, 32 P 365; Laird 
v. Morris, 23 Nev. 34, 42 P 11; Allen 
v. Fort Stockton Irr. Lands Co., (Tex. 
Civ. A.) 135 SW 682. 

[a] Thus where plaintiffs fail to 
appear and prosecute, the only judg- 
ment proper, where they are without 
notice of a cross action, is a dis- 
missal without prejudice for want of 
prosecution, and not that they should 
not recover, nor that either defendant 
should recover anything. Allen vw. 
Ft, Stockton Irr. Lands Co., (Tex. Civ. 
A.) 135 SW 682. 

Clark v, Dekker, 43 Kan. 692, 
23 P 956. 

12. Com. v. Wood, 16 KyL 446. 

13. National Hotel Co. v. Crane 
Bros. Mfg. Co., 50 Kan, 49, 31 P 682 


re Ashmead v. Ashmead, 23 Kan. 


14. South Louisiana Land Co. v. 
Waterhouse, 128 La. 458, 54 S 941; 
Keuthen v. Stache, 121 App. Div. 521, 
106 NYS 198; Merkin v. Gersh, 30 
Misc. 758. 63 NYS 75; Voullaire v. 
Wise, 19 Misc. 659, 44 NYS 510; Boyle 
v. Schueler, 117 NYS 225. 

15. Pictorial Review Co. v. Pate, 
(Tex. Civ. A.) 185 SW 309. - 

16. U.S. v. Erie R. Co., 220 U. S. 
275, 31 SCt 392, 55 L. ed. 464; Pollak 
v. Dodge Mfg. Co., 80 Mise. 182, 141 
NYS 1104; State v. Baltimore, etc., R. 
Co., 41 W. Va. 81, 23 SE. 677. 

17. Rotberg v. Hebron, 94 Misc. 
225, 157 NYS 788. 

18. Gregory v. Boston Safe-De- 
posit, ete., Co., 144 U. S. 665, 12 SCt 
783, 36 Li. ed. 585 [mod 36 Fed. 408]; 
Harrison v. New York Farmers’ L. 
&. T. Co., 94 Fed. 728, 36 CCA 443; 
Levandowski v. Althouse, 136 Mich. 
631, 99 NW 786. 

19. Dodd v. Nashville, ete., R. Co., 
120 Tenn. 440, 110 SW 588. But see 
Akron v. Cleveland, ete., R. Co., 26 
Oh. Cir. Ct. 525, 527 (where, in re- 
fusing to disturb a judgment of dis- 
missal without prejudice, the appel- 
late court said: ‘“The dismissal of the 
proce2ding, without prejudice, has an 
entirely different legal effect from the 
dismissal of a case with prejudice, or 
without that qualification. The pro- 
bate court’ never rendered the latter 
judgment. That conrt adjudged that 
the proceeding should be dismissed 
without prejudice, but never held 
that, under the facts, the case should 
be dismissed without that qualifica- 
tion. To strike out that qualification 
leaves a judgment that that court 
never rendered; and there are no 
facts upon this record from which 
this court, or the court of common 
pleas, could determine that that court 
intended to render such judgment, or 
that such judgment was the proper 
one to be rendered”). 

20. Harrison v. New York Farm- 
rit L. & T. Co., 94 Fed. 728, 36 CCA 
443. . 

21. Herring-Hall-Marvin Safe Co. 
v. Acta t Safe Co., 91 Wash. 662, 158 
P 477. 

22. Russo v. Darmstadt, 116 App. 
Div. 887, 102 NYS 209; Anderson v. 
Beacon, 116 App. Div. 231, 101 NYS 
v 


[a]. Thus where the case was not 
placed on the calendar for over three 
years after issue was joined and no 
affidavit was presented excusing the 
neglect of plaintiff, a motion to dis- 
miss for failure to prosecute the ac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand notenumber. _ 
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compliance with the terms imposed by its order.?% 
Thus the court may instead of dismissing give plain- 
tiff an opportunity to bring his case to trial at a 
subsequent term, on penalty of dismissal for failure 
to do so,” although such an order does not become 
automatically operative where the parties with the 
approval of the judge treat the case as still pend- 
ing.25 The court may also make a dismissal con- 
ditional on plaintiff’s refusal to pay costs.22 So 
where several causes between the same parties and 
involving the same subject matter are pending, and 
plaintiff is nonsuited as to one and refuses to try 
the others, defendants are entitled to judgment as 
in case of nonsuit, unless plaintiff stipulates that 
the causes remaining shall abide the event of the 
one tried.27_ The conditions so imposed must be 
strictly complied with,?§ and on failure to do so, 
defendant is entitled to a judgment as in case of 
nonsuit, non prosequitur, or dismissal,?° unless 
plaintiff shows a good excuse for noncompliance.*° 
Defendant is not bound to accept a second stipula- 
tion to try, although furnished with an excuse by 
plaintiff; but he may proceed and apply for judg- 
ment as in ease of nonsuit,?+ which will be granted, 
unless plaintiff stipulates anew and pays costs.*? The 
court may of its own motion dismiss upon noncom- 
pliance with such terms,°* and a decree that unless 
the complainant amends within a certain time his 
bill shall be dismissed has been held to operate as 
a dismissal unless the conditions are complied 
with,°* but it has also been held that an order that 
a suit ‘‘stand’’ dismissed unless the complainant 


tion should have been granted un- 
conditionally. Anderson v. Hedden, 
116 App. Div. 231, 101 NYS 585. 

[b] Improper condition. — Where, 
after service of summons, plaintiff 
and defendants settled the claim, and 
defendants moved to dismiss the 
complaint for failure of plaintiff's 
attorney to serve a copy of the com- 
plaint on them within twenty days 
after a written demand therefor, as 
expressly required by the code, it 
was error to attach to an order grant- 
ing the motion a condition that plain- 
tiff pay his own attorney twenty-five 
dollars within ten days, although the 
case had been settled without the 
attorney’s consent or payment of 
costs to him, and he had an agree- 
ment with plaintiff for one half tne 
recovery. Russo v. Darmstadt, 116 
App. Div. 887, 102 NYS 209. 

23. Cal.—Clark v. Smith, 63 Cal. 


a8 6s 100 NE 639. 
v. Whitman, 


DISMISSAL AND NONSUIT 


tion in which a counterclaim was 
pleaded, being on the calendar for 
trial, was reserved, and nothing fur- 
ther was done by either party for 30. 
nearly three years, when defendant 
moved to dismiss for want of prose- 31. 
cution, and plaintiff thereupon offered 
to consent to restore the case to the 
calendar and set it down for trial 
at the next term, the motion to dis- [a] 
miss was properly denied. 
Crittenden, 11 NYS 519, 
25. Burnham v. Haskell, 213 Mass. 


6. N, Y.—U. S. Fidelity, ete., Co. 
138 App. Div. 275, 122] sal. 
NYS 882; Molloy v. Metropolitan St. 
R. Co., 127 App. Div. 205, 110 NYS 32. 
978; Corbett v. Claflin, 17 AbbPr 418; 
Knowles vy. Poillon, 1 
Rust v. Rowe, 1 HowPr 48; Slocum 
v. Watkins, 1 HowPr 42; McGregor 
v. Cleveland, 12 Wend. 201; Jackson 
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complies with certain conditions named therein 
within a specified time is merely an order nisi, and 
that proof is required of its nonfulfillment before 
the entry of final judgment.*® 

[§ 133] b. Form. Where a complaint is not in 
fact dismissed on the merits, judgment should not 
be entered that it is dismissed ‘‘on the merits,’? 
and a judgment apparently on the merits, dismissing 
the case, will not be regarded as a judgment of 
nonsuit on motion of defendant, as authorized by 
statute, where defendant has not made any such 
motion.*? An order striking a cause from the 
docket, on motion may be regarded as a discontin- 
uance thereof,’8 although it should not be econ- 
strued as a dismissal or discontinuance if the right 
to reinstate the case is reserved.s® So also an 
order that a cause should be ‘filed away’? is equiv- 
alent to a dismissal;*° and an order that ‘‘on gen- 
eral motion to dismiss made, the case is hereby dis- 
missed,’’ is properly construed as an order sustain- 
ing a general demurrer.*4 Where an action is dis- 
missed for want of prosecution the fact that no 
entry is made that plaintiff was called and did not 
appear does not render the judgment of dismissal 
invalid.4? Where defendant moves for a dismissal 
of an action on the ground of unreasonable neglect 
to prosecute, and plaintiff objects to the sufficiency 
of the motion, and submits affidavits in opposition 
to it, plaintiff is entitled to have his objection and 
affidavits recited in the order granting defendant’s 
motion.4® Where a judgment of dismissal fails to 
inelude a judgment for costs properly chargeable to 
formed, he had a right to again stip- 
ulate. Baldwin v. Tillson, 1 HowPr 


(N.,..Y.), 178,. 1, Den, 621. 

Livingston vy. Delafield, 1 Cai. 
CN. Y)2 6," Col. & Cy. Cas.) 147. 
Farnam v. McClure, 7 Wend. 
(N. Y.) 488; Chadderton v. Barkus, 6 
Wend. (N. Y.) 521; Jones v. Kimbro, 
6 Humphr. (Tenn.) 319. 

May demand a trial or dis- 
missal.—Where a plaintiff agrees to 
be ready for trial at the next term 
or dismiss his suit, defendant may 
demand a trial when the cause is reg- 
ularly reached or demand a dismis- 
Jones v. Kimbro, 6 Humphr. 
(Tenn.) 319. i 

Farnam v. McClure, 7 Wend. 
(N. Y.) 483. 

83. Torrey v. Slaughter, 104 Ala. 
552, 16 S 428; Torrey v. Bishop, 104 
Ala. 548, 16 S 422. 

34. Carter v. Thompson, 41 Ala. 


Clare v. 


HowPr 252; 


385. |v. Leggett, 5 Wend. 88; Brant v.| 375. 
N. Y.—DuPont de Nemours Powder |} Fowler, 2 Wend. 284. 35. Fletcher v. Lipscomb, 36 App, 
S. C.—Martin v. Mitchell, 16 S. C.| (D. C.) 47. 


Co. v. Schwenger, 97 Misc. 393, 162 


NYS 144. L. 445. 
ane C.—Tate v. Blakeley, 21S, C. L. 
7 


Wash.—Wilkeson Coal, ete. Co. v.} LR 115. 


Driver, 9 Wash. 177, 37 P 307 
Ont.—Par., ete, Co. v. Assur, Co,, 
5 OntWR 400; Toronto v. Ramsden, 5 
OntWR 381; Hamilton Bank v. An- 
derson, 4 OntWR 146. 
“ 24, Ga.—Wilkes v. Phillips, 37 Ga. 
88. 
N. Y.—Anderson v. Johnson, 3 N. Y. 
Super. 736, 1 CodeRep 95; Champion 
v. Webster, 15 AbbPr 4; Crockett v. 
Smith, 14 AbbPr 62; Perkins v. But- 
ler, 42 HowPr 102; Jackson v. Mey- 
ers, 3 Johns. 541; Cotes v. Thompson, 
2 Cai. 47, Col. & C, Cas, 329, 344; 
Otis v. Gray, 3 NYMonthLBul 12, 
N. B—Rourke v. Tompkins, 40 
N. B. 288. 
sane S.—Buckley v. Fillmore, 47 N. S. 
Ont.—Scott v. Hay, 10 OntWR 262; 
Holdsworth v. Gaunt, 8 OntWR 428; 
Conmee v. Lake Superior Printing 
Co., 7 OntWR 610; Bayly v. Wel- 
lington Dressed Meats Co., 6 OntWR 
725; Meldrum v. Laidlaw, 5 OntWR 87. 
[a] Offer to restore to calendar 
and set down for trial.—Where an ac- 
- 


585 


(N.._Y.)_ 284. 


237. 
127 App. 


Man.—Laberge v. Merchant's Bank, 
27 Man. 84, 30 DomLR 144, 35 West 


N. B.—Rourke v. Tompkins, 40 
N. .B. 288; Jones. v. Miller, 37 N. B. 


Ont.—Bayly v. Wellington Dressed 
Meats Co,, 6 OntWR 725; Meldrum v. 
Laidlaw, 5 OntWR 87. 

27. Jackson v. Leggett, 
(N. Y.) 88; Brant v. Fowler, 2 Wend. 


28. DuPont de Nemours Powder 37. 
Co, v. Schwenger, 97 Misc. 393, 162 
NYS 144 (noncompliance not shown); 
Goff v. Anderson, 1 HowPr (N. Y.) 


29. Molloy v. Metropolitan St. R. 
Div. 205, 110 
978; Goodenow v. Butler, 
(N. Y.) 82; Smith v, Davids, 1 Dall. 
(Pa.) 410, 1 L, ed. 199. 

fa] Performance of first stipula- 
tlon.— Where plaintiff has brought a 
cause to trial pursuant to a stipula- 
tion and the verdict is set aside and 41. 
another circuit has passed, he may 
avoid a judgment as in case of non- 
suit by a second stipulation, for, oe 487. 
first stipulation haying been per-~ 


36. Freeman v. U. S.. Blectric- 
Light Co., 59 Hun 841, 18 NYS 93, 20 
NYCivProc 177; Sanders v. Souter, 14 
NYS 383 [rev on other grounds 126 
N. Yo 198; 27 NE 268]; Peters v. 
Chamberlain, 18 NYS 94. 

fa] Under New York Municipal 
Court Code § 125, when the court ren- 
ders judgment on the merits and does 
not make a note of that fact, the 
judgment is to be deemea one of non- 
suit. Mauro v. Cooper, 181 App. Div. 
884, 167 NYS 1113 mem. 
Danforth v. Danforth, (Nev.) 
166 P 927 (construing Rev. L. § 5237 
subd 5). 

38. Carlstedt v. Rohsenberger, 43 
Ind. A. 268, 85 NE 996; Ashlock v. 
Com., 7 B. Mon. (Ky.) 44, 

NYS 39. Livingston v. New England 
Mortg., ete., Co., 77 Ark. 379, 91 SW 
Hae Ashlock v. Com., 7 B. Mon. (Ky.) 


4, 

40. Phillips v. Arnett, 164 Ky. 4286, 
175 SW 660; Aikman v. South, 97 SW 
4, 29 KyL 1201. 

Dodson vy. Southern R. Coa,, 187 
Ga. 583, 738 SE 884, 
42. Houston v. Jennings, 12 Tex. 


New Jersey, etc., 


5 Wend. 


1 HowPr 


43. Paulson v. 


eee 
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plaintiff, the court may eause costs to be included 


by a nune pro tune order made at the same term.** 
It has been held that a judgment and not an order 
is the appropriate mandate by which to dismiss a 
complaint.*® 

Reasons, According to some authorities a judg- 
ment or order of dismissal should state the reasons 
on which it is founded,*® especially where the dis- 
missal is by the court on its own motion,** but ae- 
cording to other authorities it is improper to in- 
corporate findings in a judgment of dismissal show- 
ing the reasons therefor.*8 The court is not, how- 
ever, bound to answer specific points raised by 
counsel, if it grants a nonsuit.*® 

[§ 134] c. Entry. Where defendant has failed 
to enter up a judgment on non proseguitur or dis- 
missal at the regular time, he may do so afterward 
by obtaining leave from the court for that pur- 
pose.®° But the mere assent of the trial court to 
the dismissal of an action without an entry on the 
docket or the minutes does not effect a dismissal ;5+ 


and it has also been held that a mere entry on | 


the trial docket that a cause is dismissed is not 
sufficient to accomplish a dismissal of the suit,5? 
especially where the entry is erroneous.**? Where a 
judgment of dismissal for failure to comply with a 
rule for costs is insufficient as originally entered by 
the clerk, he has authority during ‘the term to cor- 
rect the defect and enter a proper judgment.** 

[§ 135] K. Discontinuance by Operation of 
Law—1. Omissions or Irregularities in Proceed- 
ings. A cause is not discontinued by operation of 
law by reason of any of the following emissions or 
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required of him, relative to the proceedings ;5* omis- 
sion of court or counsel to have a cause docketed 
and called for trial;5* entry of default after plea 
of the general issue, where no similiter is on the 
record ;°* withdrawal of counsel from a ease ealled 
for trial ;>® unauthorized substitution of attorneys ;*° 
change of the terms of court without provision as 
to eases pending; failure to hold a term of court;® 
failure of a judge to attend a regular term;*®* or 
the illegal discharge by the court of a jury.“ It 
has also been held that a case is not discontinued 
by operation of law because of the failure of the 
court to meet on the day to which it is adjourned,® 
but there is authority to the econtrary.®* So it has 
been held that an action begun by ecapias is not 
discontinued by issuing a summons in the same ease 
after it has gone into effect.6* A case may, how- 
ever, be stricken from the trial ealendar because 
the entries of the clerk show that no issue remains 
for trial.®§ 

[§ 136] 2. Failure to Renew Process. Where 
it has been impossible to obtain service of process 
on a defendant, or it has proved ineffectual to bring 
him into court, failure to renew the process from 
time to time until service is obtained will work a 
discontinuance as to defendant not served,® but not 
as to defendants who have been properly served.*° 

{§ 137] 3. Failure te Continue Cause. Al- 
though a discontinuance is defined as a chasm or 
gap left by neglecting a continuance, and this 
would operate as a discontinuance of the action at 
common law,’? yet it is generally held under the 
codes and practice acts that a failure to enter a 


irregularities in the proceedings: Failure of the | formal continuance,’* or the failure for a number 
clerk to docket the case,>5 or perform other duties | of years to make any entry im a cause save regular 


tee Co., 
44, Marine Bark v. Mallers, 58 Ill. 
232 


A. . 

45. Allen v. Wolkoff, 166 NYS 
1010. 

46. State Bank v. Johnson, 9 Ala. 
267; Pillow v. Wade, 31_Ark. 678; 


Sierra v. Slort, 4 Mart. (La.) 587. 

fa] Recital supporting inference 
that nonsuit was ordered and not 
voluntary.— Where defendant moved 
to strike out plaintiff's declaration, 
and the entry recites that “which 
motion being granted by the court, 
the plaintiff is nonsuited,”’ it cannot 
be intended that the nonsuit was 
voluntarily submitted to; but the 
fair inference is that it was ordered 
by the court, either as the judgment 
upon the motion, or for declining to 
file a new declaration. State Bank 
v. Johnson, 9 Ala. 367. 

47. See infra § 142. 

48. Lyon v. Union Mut. L. Ins. Co., 
17 NYS 756. 

49. Myers v. Girard Ins. Co., 26 
Pay 92. z 

50. Griswold v. Hill, 11 F. Cas. 
No. 5,834, 1 Paine 483; Moses v. 
Boney, 10S. C. L. 38. 

[a] Death of defendant before en- 
try.—Where an order for the dismis- 
sal of a bill was taken ex parte, but 
before entry defendant died, the or- 
der may be entered as of a day ante- 
cedent to his death. Griswold v. 
Hill, 11 F. Cas. No. 5,834, 1 


3. 

51. Finck v. Nacogdoches Mercan- 
tile Co., (Tex. Civ. Ar) 163 SW 590. 

52. Dixon v. Minnesota Lumber 
Co., 132 Ga. 347, 64 SE 71. 

53. Ledbetter v. Mandell, 124 App. 
Div. 854, 109 NYS 602. 

[a] An erroneous entry of the 
word “dismissed,” not made in the 
presence of the court and not in con- 
sequence of its orders, is not to be 
taken as a final judgment dismissing 
the action. Ledbetter v. Mandell, 124 


Paine 


54 App. Div. 189, 66 NYS! App. Div. 854, 108 NYS 602. 


54. Edwards v. Middleton, 28 Tex. 
Civ. A. 316, 66 SW 570. 

55. Garrett v. Mayfield Woolen 
Mills, 153 Ala. 602, 44 S 1026; Doe v. 
Clements, 24 Ala. 354; Wiswall v. 
Glidden, 4 Ala. 357; Davidson v. Mid- 
dleton, 37 S. C. L. 349; Taylor v. Tay- 
lor, 76 W. Va. 469, 85 SE 652. 

{a]_ Fatinure of the clerk to per- 
form his duty works no prejudice to 
the parties. Doe v. Clements, 24 Ala. 
354; Taylor v. Taylor, 76 W. Va. 469, 
85 SE 652. 

56. Porter v. Watkins, 196 Ala. 
333, 71 S 687; Glenn y. Billingslea, 64 
Ala. 345; Ex p. Remson, 31 Ala. 270; 
Harrall v. State, 26 Ala. 52. 

57. Forrester v. Forrester, 39 Ala. 
320: Ex p. Remson, 31 Ala. 270. 

58. Brown v. Van Braam, 3 Dall. 
(U. S.) 344. 1 L. ed. 629. ‘ 

59. Delano v. Bennett, 61 Il. 83. 

60. McIntyre v. Sawyer, 179 App. 
Div. 535, 166 NYS 631. 

61. Halderman y. Frisbie, 1 Ark. 
48; Bennett v. Engles, 1 Ark. 29; 
Clark v. State, 4 Ind. 268. . 

{a] Postponement by legislature. 
—Where an action is continued until 
the next term of court, but before 
such time the legislature postpones 
the term, the cause is not discontin- 
ued, for the legislature may change 
and regulate the terms of court. 
Clark v. State, 4 Ind. 268. 

62. Carlisle v. Gaar, 18 Ind. 177. 
See also Arnold v. Norton, 42 Ind. 
248 (holding that the failure of a 
judge of the common pleas to appear 
at a time fixed for a trial before him 
of a case pending in the circuit court, 
whose judge is disqualified to try the 
case, does not operate as a discon- 
tinuance). 

63. Ex p. Driver, 51 Ala. 41. 

64. Ashbaugh v. Edgecomb, 13 Ind. 
466. See also Maynard v. Black, 41 
Ind. 310 (holding that the fact that 
the court, because one member of the 


a 


the jury, although both parties are 
willing to proceed with the remaining 
eleven jurors, does not operate to dis- 
continue the case, nor render a trial 
at a subsequent term invalid). 

65. Mann vy. Gwinn, 8 Gratt. (49 
Va.) 58. 

66. Allen v. Summit Tp. Bd of 
Health, 46 N. J. L. $9 (holding that 
where a case had been adjourned to a 
particular time and place, and the 
justice failed to appear at that time 
and place, but from his home in an- 
other county adjourned the case in 
the absence of the parties and with- 
out defendant’s consent to another 
day, this amounted to a discontinu- 
ance of the suit). 

67. Blair v. Cary, 9 Wis. 543. 

68. Christ v. Schell, 26 Fed. 138. 
69. U. S—Nicholls v. Fearson, 18 
<< grs No. 10,226, 2 Cranch C. © 
526. 

D. C.—Parsons v. Hill, 15 App. 532. 
Md.—Hazelhurst v. Morris, 28 Md. 


ce 

N. C.—Koonce v. Pelletier, 115 N.C. 
233, 20 SE 391; Penniman v. Daniel, 
91 N. C. 431; Etheridge v. Woodley, 
SEEN... 2. 

N. D.—Riebold v. Hartzell, 23 N. D. 
264, 136 NW 247. 
Tenn.—Pollard v. Huston, 7 Lea 
689; Green v. Smith. 4 Coldw. 436; 
Armstrong v. Harrison, 1 Head 379. 
fa] An action in law is deemed 
discontinued after sixty days has 
elapsed from the filing of the affidavit 
for publication without personal ser- 
vice of the summons or the first pub- 
lication thereof having been made. 
Riebold v. Hartzell, 23 N. D. 264, 136 
NW 247. 
70. Governor v. Welch. 25 N. C. 
249; Pollard v. Huston, 7 Lea (Tenn.) 
71. See supra § 2. ¢ 
72. Taylor v. Taylor, 76 W. Va. 
469. 85 SE 652. 
73. Ala—Ex p. Driver, 51 Ala. 41; 


jury is unable to attend, discharges! Russell v. Rolfe, 50 Ala. 56. 
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continuances at each term,’‘ will not work the dis- 
continuance of a suit; a general continuance at the 
end of the term will prevent a discontinuance.’ 
According to some decisions, however, a suit may 
be regarded as discontinued where plaintiff leaves 
an unreasonable chasm in his proceedings,® or where 
he continues the suit from term to term without 
the consent of defendant or other just cause.?7 An 
action is in effect dismissed by the court where 
plaintiff’s attorneys withdraw their appearance and 
defendant has plaintiff called and defaulted.?§ 

[§ 1388] 4. Irregularities in Pleadings. The 
fact that plaintiff demurs to a plea which is de- 
fective as being an answer to only a part of the 
declaration instead of taking judgment for the part 
unanswered will not as a rule operate as a dis- 
continuanee,’® especially where there are other pleas 
which answer the whole declaratiom;®° and plaintiff 
does not discontinue his action by filing one demur- 
rer to pleas in abatement and subsequent pleas;%* 
nor does a failure to comply with an order of court 
directing a party to amend before the first day of 
the next term or the ease to be dismissed operate 
as a dismissal of the cause.8? If, however, the plea 
begins as an answer to but part and in truth answers 
only part, and plaintiff replies or demurs, the whole 
action is discontinued.’* Declining to take issue on 
pleas which present a full defense to the action will 
amount to a discontinuance,®* as will a refusal to 
join in demurrer when defendant pleads the gen- 
eral issue and files a demurrer.®> Neglect to file a 
declaration within the time prescribed by law also 
amounts to a discontinuance.®® The withdrawal 
from the jury of certain paragraphs of the com- 
plaint operates as a dismissal of such paragraphs.®* 

[§ 139] 5. Dismissal or Setting Aside of Pro- 


Ark.—Moreland y. Pelham, 7 Ark.| maturing 
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cause.—The 


[18 C.J.] 1205 


cess. A suit is not discontinued by setting aside 
the service of the summons,‘$ or by an order requir- 
ing a new citation because of informality in the 
original citatior ;S° and a dismissal of the bail proe- 
ess by the party is not a dismissal of the suit.®° 
Where, however, it is provided by statute that if the 
court refuses to grant an order of attachment the 
action shall be dismissed without prejudice to a 
future action, if the attachment fails, the action 
fails with it.%1 

[§ 140] 6. Removal of Cause. Removal of a 
cause to a federal court which declines to take 
jurisdiction and remands the cause does not operate 
as a discontinuance of the cause.%2 

[§ 141] 7. As to Some Joint Defendants,°° A 
continuance of a cause as to one or more of several 
joint defendants works a discontinuance of the 
whole cause.°* If the process is served on only one 
of several joint defendants, and no judgment is 
rendered against those not served, this is in legal 
effect a discontinuance as to them.®°> A dismissal 
as to one defendant is also effected where all the 
defendants against whom a judgment is rendered, 
except such defendant, appeal, and plaintiff pro- 
ceeds to trial in the appellate court without bringing 
in such defendant;°° where a declaration is filed 
against only one of several defendants, pursuant to 
leave of court to amend after sustaining a demur- 
rer to the original declaration;®" where, on the sec- 
ond trial of a ease, a motion is made by plaintiff 
to amend the complaint, striking out all allegations 
making one defendant a party, and presenting issues 
as to him;®8 where one of the defendants in a joint 
action confesses judgment, and plaintiff accepts the 
confession and takes judgment against him separ- 
ately;®® where one defendant, in pursuance of a 


of | the similiter, and a refusal by plain- 


failure 


338. 

Ga.—Gilbert v. Hardwick, 11 Ga. 
599. Compare Bailey v. Wilner, 107 
Ga. 364, 33 SE 434 (holding that, un- 
der Superior Court Rules, rule 22, 
when a case is called for trial the 
parties shall immediately announce 
“ready’’ or move to continue, and if 
five minutes elapse before the an- 
nouncement or motion to continue, 
plaintiff's case vwrill be dismissed or 
defendant’s plea stricken). 

Ind.—Shull y. Kennon, 12 Ind. 34. 

Tenn.—Peirce v. State Bank, 1 


Swan 265. 

Tex.—Hinckle vy. Thompson, (Civ. 
A.) 195 SW 311. 

W. Va.— Taylor vy. Taylor, 76 


W. Va. 469, 85 SE 652; Buster v. Hol- 
land, 27 W. Va. 510. 

74. Taylor v. Taylor, 76 W. Va. 
469, 85 SE 652; Gillespie v. Bailey, 12 
W. Va, 70, 29 AmR 445. 

fa] Beason for rule.—‘“The stat- 
ute continues a cause, which is ready 


for hearing, from one term until the} 


next, without the entry of an order 
for continuance by the court, and 
henee, prevents the occurrence of a 
chasm in the proceedings.” Taylor 
Seaweoe 76 W. Va. 469, 473, 85 SE 


75. Johnston -v. Ditty, 7 Yerg. 
(Tenn.) 85; Hale v. Burwell, 2 Patt. 
& H. (Va.) 608, 

76. Rutherford v. Fen, 20 N. J. L. 
299: Virginia Exch. Bank v. Hall, 6 
W. Va. 447. 

fa] Not matter of right.—Al- 
though a discontinuance for want of 
proceeding in the cause cannot be set 


up by defendant as a matter of right} 


pendente placito, because the court 
can continue a cause at pleasure, yet 
the court in its discretion will con- 
sider a cause as discontinued when 
plaintiff has left an unreasonable 
chasm in his proceedings. Ruther- 
ford v. Fen, 20 N. J. L. 


(b] \Failure to take steps toward is 


plaintiff for eleven years to take any 
steps toward maturing a = cause 
against defendant beyond the en- 
trance of a common order, there not 
being during that period even an or- 
der of continuance, and no appear- 
ance for some years of the case on 
the docket of the court are a dis- 
continuance of the cause. Virginia 
Exch. Bank v. Hall, 6 W. Va. 447. 

77. Paddleford v. Bancroft, 22 Vt. 
We Amis v. Koger, 7 Leigh. (34 Va.) 
{a] Thus where notice of a mo- 
tion to be made at the June term of 
the county court, for judgment for 
money paid by plaintiff as defend- 
ant’s surety in a forthcoming bond, 
was given by plaintiff to defendant, 
and the motion was continued with- 
out defendant’s consent from that 
term to the August term, passing by 
the intermediate July term, it oper- 
ated as a discontinuance of the cause. 
Amis v. Koger, 7 Leigh (34 Va.) 221. 

78. Hulman v. Benighof, 125 Ind. 
481, 25 NE 549. 
Matlock, 7 


Ala.—Mallory v. 
Ala. 757. 
Ark.—Thompson y. Kirkpatrick, 18 
Ark. 580. 
Ill.—Wells v. Mason, 5 Ill. 84; Sny- 
der v. Gaither, 4 Il. 91. 
8 pg Sa v. Hammatt, 11 Pick. 
Miss.—Harrison v. 13 
Miss. 301. 
Y.—Sterling v. Sherwood, 20 


N. 
Johns. 204. 
80. Wells v. Mason, 5 Ill. 84. 


Balfour, 


81. Gearhart v. Olmstead, 7 Dana 
(Ky.) 441 

82. Andrews v. Richardson, 21 
Tex. 


83. Warren v. Nexsen, 4 Ill. 38. 
84 Williams v. Brunton, gs II. 
ener Earle v. Hall, 22 Pick. (Mass.) 


{a] Refusal to add similiter—An 


| 


| Johnson v. 


tiff to add the similiter will be a dis- 
continuance of the action. JHarle v. 
Hall, 22 Pick. (Mass.) 102. 

85. Furniss v. Ellis, 9 F. Cas. No. 
5,162, 2 Brock. 14. 
Holmes v. Chicago, ete, R. 
. 439; Kennedy v. Smith, 2 


called for trial an involuntary non- 
suit will result Holmes v. Chicago, 
etce., R. Co., 94 Ill. 439. 

87.) Pittsbure,. etc... Rs. Cas, y- 
O’Connor, 171 Ind. 686, 85 NE 969, 

88. East Tennessee, etc., R. Co. v. 
Bayliss, 74 Ala. 150. 

89. Lapice v. Smith, 13 La. 91, 33 
AmD 555. 

90. Walker v. Scott, 29 Ga. 392. 

91. Seidentopf v. Annabil, 6 Nebr. 
524; Harrison v. King, 9 Oh. St. 388. 

92. Germania F. Ins. Co. v. Fran- 
cis, 52 Miss. 457, 24 AmR 674. 

[a] Reason for rule.—The cause 
is deemed to have been pending in the 
state court all the while, although 
several years have elapsed. Germa- 
nia F. Ins. Co. v. Francis, 52 Miss. 
457, 24 AmR 674. 

93. Dismissal or discontinuance as 
to one or more codefendants general- 
ly see supra §§ 37-49, 80. 

94 Curtis v. Gaines, 46 Ala. 455; 
Comstock v. Givens, 6 Ala. 95; Giv- 
ens v. Robbins, 5 Ala. 676. See also 
Continuances §§ 8, 146. 

95. Greer v. Liipfert Scales Co., 
156 Ala. 572, 47 S 307; Nall v. Adams, 
7 Ala. 475; Oliver v. Hutto, 5 Ala. 211; 
State v. Hinson, 4 Ala. 671. 

96. Callighan v. Myers, 89 Ill. 566. 

97. lack v. Womer, 100 Ill. 328; 
Lamm, 156 Ill. A. 287; 
Rogers v. Bass, etc., Co., 47 Okl. 786, 
150 P 706. 

98. Kent v. Popham, 6 NYCivProc 


336. 
99. Elledge v. Bowman, 5 J. J. 


Sue of fact is not complete without ' Marsh. (Ky.) 593. 
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settlement, assigns his interest to complainant and 
permits the bill to be taken as confessed;1 where 
plaintiff does not insist on service of a citation on 
one of several defendants and proceeds to trial 
against the others;? or where, process not being 
served on one of several defendants, the record re- 
cites that those served, naming them, appeared, 
whereupon came a jury who find for plaintiff with- 
out naming defendants.? So where, in an action 
commenced by attachment against certain persons 
by name, who are described in the affidavit and writ 
as constituting a private corporation and who are 
so named and described as defendants in the mar- 
gin of the complaint, the complaint declares against 
the corporation, describing it as composed of the 
persons so named, the filing and going to trial on 
such complaint without objection operates as a dis- 
continuance of the action against the individuals, 
and conyerts it into an action against the corpora- 
tion as sole defendant.* 

[§ 142] L. Discontinuance or Nonsuit on 
Court’s Own Motion. The court may in many 
instances order a nonsuit or dismiss an action on 
its own motion,® even though it: has previously re- 
fused a motion for nonsuit by defendant. Thus 
the court may dismiss of its own motion when it 
has no jurisdiction of the subject matter;’ and it 


1. Widner y. Lane, 14 Mich. 124, 


2. Greenwood v. Watts, 1 Tex. A.| Chipm, 384. 
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Vt.—Chittenden v. Hurlbut, 1 D. 
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is its duty to do so.8 The court may also dismiss of 
its own motion where a judgment would be erron- 
eous for want of legal service of process;? where 
the action contravenes public policy;!° where the 
complaint shows that plaintiff is not entitled to 
recover,+ or it appears that he is without capacity 
to sue;? where it appears that both parties litigant 
are fraudulently concealing the truth, and trying 
to get an unjust advantage of each other;1° or where 
the effect of misjoinder which has been waived by 
answer is such as to prevent the court from giving 
appropriate relief and doing justice to all the 
parties.14 But where it has jurisdiction of the 
subject matter and the parties, and the issues are 
tried without objection, it will not on its own mo- 
tion raise objections to its jurisdiction;?> and where 
a statute specifies the grounds for nonsuit a court 
cannot order a nonsuit for other reasons or without 
complying with the statutory provisions.7® So also 
a summary proceeding should not be dismissed 
where defendant does not object to its form;? and 
it has been held that without statutory authority a 
court cannot arbitrarily dismiss a pending cause of 
its own motion, without notice and the consent of 
the parties.18 Nor can the court of its own motion 
dismiss or nonsuit an action because prematurely 


[a] Where a collusive or fraudu- 
lent suit is still pending, the court 


Civ. Cas. 114. 

3. Houston v. Ward, 8 Tex. 124, 

4. White v, Equitable Nuptial Ben, 
Union, 76 Ala. 251, 52 AmR 325. 

5. Mazitelli v. Crane, (Cal. A.) 169 
P 721 (under Code Civ. Proc. § 583, 
not bringing action to trial within 
five years after answer filed); Crew v. 
Hutcheson, 115 Ga. 511, 42 SE 16; 
Allgro v. Duncan, 24 HowPr 210 [aft 
39 N. Y. 313]; Pullman Co, v. Wash- 
ington, 30 Oh. Cir. Ct. 17 (want of 
prosecution); Swett v. Mutual Ben. 
L. Ins. Co., 14 Oh. Cir. Ct. N. S. 100. 

6. Fitch v. Hassler, 54 N. Y. 677 
mem; Williams v. Egbert, 54 N. Y. 
676 mem; Couch y. Charlotte, ete. R. 
Co.,.22 S. C. 557. 

[a] Thus it is the duty of a judge, 
presiding at a trial, and he has the 
power, after denying defendant’s mo- 
tion for a nonsuit made at the close 
of plaintiff's case, and after defend- 
ant has entered upon his case, to 
grant a nonsuit on his own motion 
where he believes that he has com- 
mitted error in denying defendant’s 
motion. Williams y. Egbert, 54 N. Y. 
676 mem. 

7. U. S.—EHllenwood v. Marietta 
Chair Co., 158 U. S. 105, 15 SCt 771, 
39 L. ed. 913; Gorman-Wright Co. v. 
Wright, 134 Fed. 368, 67 CCA 345. 

Cal.—Peo. v. Hodges, 27 Cal. 340. 

Colo.—Denver, ete. R. Co, v. 
Church, 7 Colo. 143, 2 P 218. 

Ill.—Peo. v. Industrial Sav. Bank, 
275 Ill. 139,°:113 NE 937; 
South Park Comrs., 215 Ill. 
NE 125; Nigh v. Dovel, 84 Ill. A. 228. 

Ind.—Huber v. Beck, 6 Ind. A. 47, 
32 NE 1025. 

Ky.—Daniel v. New Era Land Co.,, 
137 Ky. 535, 126 SW 108. 
ee ee v. Oliver, 7 Gill & J. 

Mass.—Hill v. Moors, 224 Mass. 
163, 112 NE 641; Osgood v. Thurston, 
22 Pick. 110; Lawrence v. Smith, 5 
Mass. 362. 

aaa ae iv. Newton, 4 Miss. 


N. H.—Straw’s Pet., 102 A _ 628; 
Burgess v. Burgess, 71 N. H. 298, 51 
A 1074. 

N. Y.—Heyer v. Burger, Hoffm. 1. 

N. C.—Branch v. Houston, 44 N, C. 
85; Clark v. Cameron, 26 N. C. 161. 

Or.—State v. McKinnon, 8 Or. 487; 
McKay v. Freeman, 6 Or. 449; Evans 
v. Christian, 4 Or. 375. 


ea a v. Burwell, 82 Va. 


ie ete v. Dean, 1 Wash, T. 


[a] Jurisdiction cannot be con- 
ferred by consent, and the court of 
its own motion will dismiss the ac- 
tion when it appears to it that the 
necessary jurisdictional fact does not 
exist. Columbia Digger Co. v. Rec- 
tor, 215 Fed. 618. 

8. U. S.—Gage v. Riverside Trust 
Co., 156 Fed. 1002 [app dism 218 U. S. 
690, 31 SCt 224, 54 L. ed: 1210]. 

Conn.—Chipman v. Waterbury, 59 
Conn. 496, 22 A 289; Olmstead’s App., 
43 Conn. 110. 

Ill.—Peo, v. Industrial Sav. Bank, 
275 Ill. 139, 113 NE 937. 

Mass.—Hill v. Moore, 224 Mass. 
163, 112 NE 641. 

i RC ses v. Welch, 11 Nev. 

And see cases supra note 7. 

[a] Where the jurisdiction of a 
federal court of a suit in equity de- 
pends alone on diversity of citizen- 
ship, and a proper realignment of 
parties discloses its want of jurisdic- 
tion, it is the court’s duty to dismiss 
the suit on its own motion. Gage v. 
Riverside Trust Co. 156 Fed. 1002 
[app dism 218 U. S. 690, 31 SCt 224, 
54 L, ed. 1210]. 

9. Mace v. Woodward, 38 Me. 426. 

10._ Valentine v. Stewart, 15 Cal. 
887; Jackson v. Baker, 48 Or. 155, 85 
P 512; Boyd v. Topham, 47 Utah 224, 
152 P1185. 

[a] Where the contract sued on 
appears illegal either from the com- 
plaint or plaintiff's case, the court 
will, at any stage of the proceedings, 
dismiss the action, although such il- 
legality is not pleaded as a defense or 
insisted upon by the parties, and 
may have been Gite waived by 
them, it being an objection which the 
court itself is bound to raise in the 
due administration of justice, regard- 
less of the wishes of the parties. 
Jackson vy. Baker, 48 Or. 155, 85 P 512. 

1J.. In re Wilson, (Ariz.) 168 P 
503; Robinson-Humphrey Co. v. Wil- 
cox County, 129 Ga. 104, 58 SE 644. 

12. American Ball Bearing Co. v. 
Adams, 222 Fed. 967 [rev on other 
grounds 231 Fed 950, 146 CCA 146]. 

13. Vromley Carpet Co. v. Field, 
88 Ill. A. 219; Hamilton vy. Hamilton, 
13 B. Mon. (Ky.) 502. 


will, at the suggestion of either party 
to the record, or a person in interest 
or who may be prejudiced by the 
judgment, or even at the instance of 
a stranger who appears aS amicus 
curie, or on its own motion dismiss 
such suit out of court. Bromley Car- 
pet Co. v. Field, 88 Ill, A. 219. 

14. ;Hendrickson v\ Wallace, 31 
N. J. Eq. 604. 

15. Seymour v. O..S. Richardson 
Fueling Co., 205 Ill. 77, 68 NE 716 
[rev 103 Ill. A. 625]; Courtney v. Nei- 
meyer, 33 Nebr. 796, 51 NW 234. 

{a]. Thus where in an action 
against several on a contract one of 
the defendants sets up a discharge in 
bankruptcy, the court could not of 
its own motion discontinue as to such 
defendant nor require plaintiff to dis- 
continue as to him. Seymour vy. O. S. 
Richardson Fueling Co., 205 Ill, 77, 68 
NE 716 [rev 103 Ill. A. 625]. 

16. Saul v. Moscone, 16 Cal. A 506, 
510, 118 P 452 [cit Cyc]; Burns v. Ro- 
defer, 15 Nev. 59; McDaniel v. Press- 
ler, 3 Wash. 636, 29 P 209. 

[a] Necessity for order to plain- 
tiff to bring in parties—The court 
cannot dismiss a proceeding of its 
own motion for defect of parties 
without first ordering plaintiff to 
bring in such parties as are neces- 
sary, as provided by Code Civ. Proc. 
§ 409. Then if plaintiff refuses or 
neglects to obey such order the pro- 
ceeding may be dismissed. MHarring- 
ton v./Miller, 4 Wash. 808, 31 P 325. 

17. A. V. Neilson Co. v. Siess, 134 
La. $27. 64 S 128. : 

18. Teller v. Sievers, 20 Colo. A. 
109, 77 P 261; O’Mara v. Newton, etc., 
R. Co., 156 Iowa 701, 137 NW 942. See 
also Kind y. Bacon, 33 Misc. 800, 67 
NYS 260 (holding that where two ac- 
tions against the same defendant are 
pending at the same time the court 
has no power in one action to order 
the discontinuance of the other with- 
out notice to or consent of the par- 
ty defendant therein). 

[a] An action which has been 
continued by consent is improperly 
dismissed by the court on its own 
motion without having previously 
given notice to the parties of inten- 
tion to dismiss, especially where an- 
other action on the same cause would 
be barred by limitation. O’Mara _ v. 
Newton, ete., R. Co., 156 Iowa 701, 137 
NW 942. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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brought,!® or after a plea of set-off has been filed,?° 
or where there are issues of fact which the parties 
are entitled to have heard and decided from the 
Where the court dismisses a case on 
its own motion it should state the ground upon 
Where a suit is dismissed on the 
court’s own motion, without evidence being offered 
by either side, and without any question of fact or 
law involved in the issues being submitted for de- 


pleadings.?? 


-which it acted.?? 


termination, the judgment should 
suit.?° 

[§ 143] 
eral. 


19. Hanover F. Ins. Co. v. Shrader, 
11 Tex. Civ. A. 255, 31 SW 1100, 32 
SW 344. 

20. Calhoun v. Citizens Banking 
Co., 113 Ga. 621, 38 SE 977; Forbes 
Piano Co. v. Hixon, 8 Ga. A. 51, 68 
SE 487. 

fa] A plea of set-off is a cross 
action and, after it is filed, defend- 
ant is entitled to prove his case, and, 
if authorized, is entitled to a judg- 
ment, and the ccurt cannot on its 
own motion dismiss or nonsuit the 
ease so as to deprive defendant of his 
eross action. Forbes Piano Co, v. 
Hixon, 8 Ga, A. 51, 68 SE 487. 

21. King v. Malone, 91 Conn. 342, 
99 A 691. 

22. Loose v. Cooper, 141 Iowa 3877, 
118 NW 406 (holding, however, that 
failure so to do will not necessarily 
require a reversal). 

23. Kreedman y. Sirota, 109 App. 
Div. 874, 96 NYS 812. 

24. Loos v. Callendar Sav. Bank, 
174 Iowa 577, 156 NW 712 (still con- 
structively in court and bound by 
the court’s action); Nebraska L. & T. 
Co. v. Kroener, 63 Nebr. 289, 88 NW 
499. See also Gowan y. Stevens, 83 
Vt. 358, 76 A 147 (holding that a 
person nonsuited remains a party to 
the process or pleading the same as 
before). 

{a] Jurisdiction not lost by dis- 
missal or improper designation of de- 
fendant.—Where defendant is sued 
and summons served on her by her 
true full name, and she is also men- 
tioned in the pleadings and summons 
by the initials of her given name, 
the court does not lose jurisdiction 
over her by dismissing the action as 
to the person named and designated 
by the initial letters of defendant’s 
given name. Nebraska L. &. T. Co. 
v. Kroener, 63 Nebr. 289, 88 NW 499. 
rye Cal.—Wood v. Ramond, 42 Cal. 
Colo.—Denver County Ct. v. Eagle 
Rock Gold Min., ete., Co., 50 Colo. 
$65, 225ePi 706: 

Ga.—Harris v. Hines, 59 Ga. 427. 

Ill—Goodrich v. Huntington, 11 
TH. ae Morgan y. Campbell, 54 Ill. 

42 
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Ky.—McCullock vy. Gallagher, 1 Ky 
Op. 164. 

Minn.—Sammons v. Pike, 105 Minn. 
106, 117 NW 244 [eit Cyc]. 

Se C.—Lafoon v. Shearin, 95 N. C. 
391. 


Tex.—Harrison v. McMurray, 71 
Tex. 122..8 SW 612. 

Wis.—Wawrzyniakowski v. Hoff- 
man, ete. Mfg. Co., 1387 Wis. 629, 
119 NW 350. 

[a] Althcugh a previous judgment 
has been rendered therein, a dismis- 
sal extinguishes the action, judgment, 
and all, leaving the parties in the 
position that they were in before the 
action was commenced. Sammons v. 
Pike. 105 Minn. 106, 117 NW 244. 

{b] A judgment of nonsuit against 
one of several persons joined as 
plaintiffs terminates the action as to 
all. Lafoon v. Shearin, 95 N. C, 391. 

[ce] As to one joining plaintiff in 
amended petition—On the failure of 
the original plaintiff to verify an 
amended petition when required to do 
so, an order, that it be treated as 
to him as if it had not been filed does 


M. Operation and Effect—1. 
Although it has been held that a dismissal of 
a suit does not deprive the court of jurisdiction over 
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be one of non- 
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the person of defendant during the term,”* the gen- 
eral rule is that, where a suit is dismissed or a 
nonsuit ordered, it carries the parties and the entire 
eause of action out of court,?> and all further pro- 
ceedings in the action are unauthorized,?* until the 
judgment of dismissal or nonsuit is vacated and the 
cause reinstated,?’ except to render a judgment or 
decree for costs 7° or to make such order or decree in 
the cause as may be necessary to effectuate the judg- 
ment terminating the cause,?® and except on ap- 


peal.°° As a rule, in so far as the particular action 


In Gen- 


not dispose of the action as to one 
who had without objection by defend- 
ant joined plaintiff in the amended 
petition, and been treated as a party 
to=the action. Harrison y. Lebanon 
Waterworks, 91 Ky. 255, 15 SW 522, 
12 KyL 822, 34 AmSR 180. 

26. Ariz.—State v. Boehringer, 16 
Ariz. 48, 141 P 126 (subsequent mo- 
tion to amend title of action proper- 
ly refused). 

Ark,—Livingston y.. New England 
Mortg. Security Co., 77 Ark. 379, 91 
aed 752; Hubbard v. Welch, 11 Ark. 

Cal.—O’Shea v. Wilkinson, 95 Cal. 
454, 30 P 588. 

Ga.—Whatley y. Slaton, 36 Ga. 653. 

Il1.— Goodrich v. Huntington, 11 Ill. 
gee Morgan v. Campbell, 54 Ill, A. 


42. 
poor ieieton v. Drake, 5 Blackf. 
-71oWa-—Kiser v. Crawford, 166 NW 


Ky.—Williamson y. Williamson, 1 
Mete. 303; 
1 Ky. Op. 164 (petition to be made a 
party cannot be filed thereafter). 

La.—Thomas’ Succe., 114 La. 693, 38 
S 519; State v. Read, 52 La. Ann, 1880, 
28 S. 255. 

Miss.—American Burial Case Co, v. 
Shaughnessy, 59 Miss. 398. 

Nebr.—Campbell v. Crone, 10 Nebr. 


571. 7 NW 334. 
N. Y.—Duryea v. Fuechsel, 145 
N. Y. 654, 40 NE 204; Cottonwood 


Creek Copper Co. v. Kuehnert, 142 
App. Div. 930 mem, 126 NYS 904 
mem (motion to open default does 
not lie); Anderson yv. Thorpe, 113 
NYS 730. Compare Zeiser v. Cohn, 
113 App. Div. 9, $8 NYS 1078 [rev 44 
Mise 462, 90 NYS 66] (holding that 
where, under the express authority 
of Code Civ. Proc. § 1187, a decision 
on a motion to dismiss a complaint 
was reserved until after the verdict 
of the jury, which verdict. was fa- 
vorable to plaintiff, and thereafter 
the court dismissed the complaint on 
the ground that it had erred in per- 
mitting plaintiff to prosecute the ac- 
tion as one upon contract instead of 
an action in the nature of a credi- 
tor’s bill to set aside conveyances al- 
leged to have been fraudulent as to 
ereditors, plaintiff was not precluded 
from proving the cause of action 
which the court finally determined 
was the only one that he had alleged, 
by reason of the fact that the deci- 
sion of the question was deferred 
until after verdict, although the rul- 
ing requiring plaintiff to elect on 
which cause he would proceed was 
made with reference to plaintiff's 
attitude that his complaint was two- 
fold, in view of the fact that the 
question as to character of the com- 
plaint was under consideration early 
in the trial, and if then decided plain- 
tiff would have been at liberty to 
prove the cause of action which it 
was determined he had alleged). 
Tenn.—Cartmell v. McClaren, 12 
Heisk. 41. 
Tex.—Wooton v. Manning, 11 Tex. 
327; Wright v. Thomas, 6 Tex. 420. 
Utah.—Robinson v. Salt Lake City, 
37 Utah 520, 109 P 817. 
Vt.—Collamer v. Page, 35 Vt. 387; 
Crawford v. ‘Cheney, 12 Vt. 567. 


McCullock v. Gallagher, | 


is concerned, it is the same as a judgment for 
defendant on the merits,*4 and in order to sustain 
a judgment subsequent to the dismissal the record 


Va.—Snead v. Atkinson, 121 Va, 
182, 92 SE 835. 

[a] Effect upon right to adjudica- 
tion of damages.—After the dismis- 
sal of an action for some reason apart 
from the merits of the case, defend- 
ant is not entitled to have his right 
to damages tried or adjudicated. 
Campbell v. Crone, 10 Nebr. 571, 
NW 384; Collamer v. Page, 35 Vt. 387. 

27. U. S.—Robinson v. Satterlee, 
20 F. Cas. No. 11,967, 3 Sawy. 1384. 

Ga.—Calloway v. McElmurray, 91 
Ga. 166, 17 SE 103. 3 

Ill.—Chicago Title, ete., Co. v. Til- 
ton, 256 Ill. 97, 101, 99 NE 897 [cit 
Cyc]; Goodrich v. Huntington, il 
Ill. 646. 

Md.—Ringgold v. Emory, 1 Md. 348, 

Mo.—Kelly v. Hogan, 16 Mo. 215. 

N. Y.—James v. Shea, 28 Hun 74, 2. 
NYCivProc 358. 

Pa.—Gould vy. Crawford, 2 Pa. 89. 
But compare Derrickson v. Colonial 
Trust Co., 17 Pa: Dist. 80 (holding 
that under the rule in the courts of 
common pleas of Philadelphia a judg- 
ment of non prosequitur need not be 
vacated prior to beginning a new ac- 
tion). 

Tex.—Harrison v. McMurray, 71 
Tex. 122, 8 SW 612; McManus v. Cash, 
(Civ. A.) 108 SW 798. 

[a] Effect of denial of application 
to vacate.—An action is finally de- 
termined authorizing judgment where 
an application to set aside a dismissal 
on plaintiff's default has been denied 
and no appeal has been taken from 
the order, although there may _ not 
have been a final determination of the 
rights of the parties. Rosenthal v. 
Friedman, 60 Misc. 553, 112 NYS 449. 

Setting aside of dismissal or non- 
suit generally see infra §§ 146-156. 

28. Stone v. Smoot, 39 Ill. 409; 
Sharpe y. Allen, 11 Lea (Tenn.) 518. 

Costs on dismissal or discontinu- 
ance generally see Costs §§ 117-128. 

29. Greeley v. Winsor, 3 S. D. 138, 
52 NW 674; Sharpe v. Allen, 11 Lea 
(Tenn.) 518. 

30. American Car, etc., Co. v. Ket- 
telhake, 236 U.S. 311, 35 SCt 355, 
59 L. ed. 594 [aff 171 Mo. A. 528, 
153 SW 552]; Robinson v. Salt Lake 
City, 37 Utah 520, 109 P 817. 

[a] Under the Missouri practice, 
‘when a plaintiff is compelled, by 
the adverse ruling of the court, to 
take an involuntary non-suit with 
leave to move to set the same aside, 
with a view not to abandon the prose- 
cution of the suit, but to test the 
correctness of the ruling by appeal, 
the appeal only removes the cause 
from the Circuit Court to the ap- 
pellate court, and, when bond is giv- 
en, the judgment for non-suit is su- 
perseded, and can only become opera-~ 
tive and enforceable in the event of 
its being affirmed by the appellate 
court. It is only when so affirmed 
that a plaintiff in contemplation of 
the statute of Missouri (R. S. § 3239) 
ean be said to offer a_non-suit.” 
American Car, etc., Co. v. Kettelhake, 
986 U. S. 311, 316, 317, 35 SCt 355, 59 
L. ed. 594 [aff 171 Mo. A. 528, 153 
SW 52]. 

Appealability of judgment or or- 
der sce Appeal and Error §§ 332- 


6. 
31. Dowling v. Polack, 18 Cal. 625; 
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must show such vaeation or such acts of the parties 
as evince a design to have the cause heard and de- 
termined without regard to former proceedings ; ae 
but it does not extinguish the cause of action;*® and 
a judgment dismissing a cause without prejudice 
rendered without a hearing reserves to the parties 
the right to litigate all questions which might have 
been tried and determined in the suit.** 

[§ 144] 2. Effect on Intervention, Cross Com- 
plaint, or Counterclaim. According to some deci- 
sions the dismissal on motion of defendant of the 
main action carries with it the dismissal of an 
intervention or cross petition filed in the case,°° 
although defendant may afterward bring an action 
on the demand which he had interposed as a set- 
off ;35 and where plaintiff’s action fails because of 
noncompliance with a provision in the contract out 
of which both his cause of action and defendant’s 
counterclaim arose, it is proper on dismissal of the 
complaint to dismiss defendant’s counterclaim with- 
out prejudice.27 According to others if there is an 
intervener who claims an interest in the matter in 
dispute adverse to both plaintiff and defendant, and 
they answer the intervention, raising material is- 
sues, a nonsuit as to plaintiff granted on defend- 
ant’s motion leaves the action still pending as to 
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the issues raised on the intervention, and the court 
should proceed to try them.38 But a eross action 
is not affected by a dismissal of the original action 
for reasons not concerning issues raised in the eross 
action,®® and where plaintiff is nonsuited after filing 
an answer to a cross complaint, although he can. 
have no relief on account of matters alleged in his 
complaint, defendant is entitled to have the issues 
made by his cross complaint and the answer thereto 
tried and disposed of.4° <A defendant by moving 
for a nonsuit does not concede the invalidity of his 
counterelaim.*+ 

[§ 145] 3. Enforcement of Order. It is the 
duty of the court to enforce its order of nonsuit.*? 

[§ 146] N. Setting Aside of Dismissal or Non- 
suit and Reinstatement of Cause—l. In General. 
Where a suit has been dismissed or a nonsuit 
granted, such dismissal or nonsuit may be set aside 
and the cause reinstated by consent,** or for good 
cause shown,?* as for example, where the dismissal 
or nonsuit was awarded after plaintiff’s death,*® or 
for want of sufficient evidence,*® and on a denial 
of such motion an exception may be taken.** But 
where an action is dismissed for want of prosecu- 
tion, a refusal to reinstate is not improper where 
the declaration did not set up a cause of action,*® 


English v. Scott, 1 Mo. 495; Phelps 
v. Williams, 1 B. C. 257. But see 
Johnston vy. Baker, 167 Cal. 260, 139 
P 86 (holding that a judgment of dis- 
missal for want of prosecution is not 
a judgment on the merits). 

32. Goodrich v. Huntington, 11 Ill. 
645; Wall v.. Chesapeake, etc., R. Co., 
189 Ill. A. 234, 


33. Green v. Merriweather, 3 Ky. 
Op. 636. See also supra §§ 1, 2. 
fa] Thus, a _ creditor’s petition 


against an administrator may be dis- 
missed upon a rule to show proper 
demand, but this would not be a bar 
to another suit after such proper de- 
mand, ance v. Merriweather, 3 Ky. 
Op. 63 

34. Snaster v. Easter, 75 N. H. 270, 
73 A 30, 139 AmSR 688. 

Judgment absolute or without prej- 
udice generally see supra § 131. 

35. Ga.—Lewis v. Wall, 70 Ga. 
646; Simon v. Myers, 68 Ga. 74; Morse 
v. Turner, 20 Ga. A. 108, 92 SE 767. 

Ill.— Bailey v, Valley Nat. Bank, 21 
Tl. A, 642 [aff 127 Ill. 332, 19 NE 
695]. 

La.—Barron v. Jacobs, 38 La. Ann, 
370; Walmsley v. Whitfield, 24 La. 
Ann. 258. 

Miss.—Lowenstein v. Hooker, 71 
Miss. 102, 14 S 531 

N. J.—Chapin Hall Lumber Co. v. 
Dalrymple, 53 N. J. L. 267, 21 A 949. 

Oh.—Wiswell v. Cincinnati First 
Cong..Church, 14. Oh: St. 31. 

[a] Dismissal of a suit in reven- 
dication, because of plaintiff's pre- 
vious sale of his interest in the land, 
carries with it that of-an intervener 
claiming as his purchaser. Barron 
v. Jacobs, 38 La. Ann. 370. 

36. Chapin Hall Lumber Co. v. 
Dalrymple, 53 N. J. L. 267, 21 A 949. 

37. Herring-Hall-Marvin Safe Co. 
v. Purcell Safe Co., 91 Wash. 662, 158 


P 477. 

38. Poehlmann v, Kennedy, 48 Cal. 
201; Batchelor v. Douglas, 31 Tex. 
182. 

{a] Substitution of interveners 


for original plaintiff—Where a per- 
son sued as administrator upon a note 
payable to the executors of the de- 
ceased, and the executors afterward 
intervened and the administrators 
withdrew, stating that the note be- 
longed to the executors in their ex- 
ecutive capacity, it was held that 
the court below erred in dismissing 
the suit both as to the original plain- 
tiff and as to the interveners. The in- 
terveners should have been substi- 


tuted for the original plaintiff. 
Batchelor v. Douglas, 31 Tex. 182. 

39. Jungbecker y. Huber, 101 Tex. 
148, 105 SW 487. See also Billings 
v. Southern Supply Co., (Tex. Civ. A.) 
194 SW 1170 (holding that in an ac- 
tion in a county court on a note, there 
being a plea of failure of considera- 
tion in the answer in addition to a 
cross action in excess of the court’s 
jurisdiction, such plea should have 
been submitted to the jury, notwith- 
standing dismissal of the cross ac- 
tion). 

{a] A dismissal of the original ac- 
tion on defendant’s plea of privilege 


has no effect upon a cross action filed ; 


by defendant demanding affirmative 
relief. Kolp v. Shrader, (Tex. Civ. 
A.) 131 SW 860. 

[b] Right to recover 1% answer 
in reconvention.— Where plaintiff 
brought a suit on a claim to recover 
property, and defendant afterward 
pleaded in reconvention on a note not 
due when plaintiff's suit was insti- 
tuted, and plaintiff's suit was dis- 
missed for failure to state a cause of 
action, defendant had a right to re- 
cover in his answer in reconvention. 
Griffin v. Chubb. 16 Tex. 219. 

40. Smith v. King of Arizona Min., 
etc., Co., 9 Ariz. 228, 80 P 357; War- 
ner v. Darrow, 91 Cal. 309, 27 P 737; 
fee ee v. Manley, 139 Ga. 802, 78 SE 


“{a] Thus the fact that plaintiff’s 
action is dismissed on demurrer as 
without equity will not effect the 
dismissal of defendant’s cross bill 
praying affirmative relief, although 
such relief is not equitable in char- 
acter, and is cognizable in a court of 
law. lLacher v. Manley, 139 Ga. 802, 
78 SE 188. 


41. Davenport v. Dose, 40 Or. 336, 
Cae tds 
{a] Defendant free to establish 


counterclaim.—Where defendant set 
up a counterclaim, and on the open- 
ing of the trial moved to dismiss the 
complaint on the ground of its insuffi- 
ciency, to which plaintiff consented 
and the motion was sustained, it did 
not operate as a nonsuit, but left de- 
fendant free to establish his counter- 
claim. Maffett v. Thompson, 32 Or. 
546, 52 P 565, 538 P 854. 

42. Bassett v. Baker, Wright (Oh.) 
337; Worden v. Smith, Wright (Oh.) 
334. See also Contempt § 12 et seq. 

43. Babcock Vv. Janes, Kirby 
(Conn.) 361; Baff v. Waller, (Iowa) 
165 NW 308; Wilson v. Fleming, 


Hard. ‘(Ky.) 253; Scott v. Davis, 198 
Mo. A. 512, 200 SW 723. 

[a] Consent necessary to revival. 
—A case having been called on the 
first day of the term, and discontin- 
ued because neither party appeared, 
could not be revived on the next day 
without the consent of both parties. 
Babcock v. Janes, Kirby, (Conn.) 361. 

{b] In another county.—Under the 
Iowa statute a judge sitting in cham- 
bers im a county other than the onein 
which judgment was entered cannot 
vacate judgment of dismissal except 
by agreement of parties. Baff v. 


Waller, (lowa) 165 NW 308. 

44, . S—Craven y. Clark, 247 
Fed. 622. 

Cal.—Lodtman y. Seniuter, 71 Cal. 
94, 16 P 540. 

Ga.—Atlanta v. Jenkins, 137 Ga. 
454, 73 SE 402. 

Iowa.—Randolph v. Des Moines 
Cottage Hospital, 103 NW 157. 

Ky.—Phillips v. Arnett, 164 Ky. 


426, 175 SW 660; Wilson v. Fleming, 
Hard. 253. 

Minn.—Rishmiller v. Denver, ete., 
R. Co., 1382 Minn. 261, 159 NW 272. 

Miss.—Merchants’ Bank, ete., Co. 
v. Mississippi Nat. Bank, 108 Miss. 
326, 66 S 137. 

N. Y.—Gottlieb v. Kurlander, 52 
Misc. 89, 101 NYS 751. 

Pa,—Harvey v. Pollock, 148 Pa, 534, 
DAS It, 

Tex.—Finck v. Nacogdoches Mer- 
cantile Co., (Civ. A.) 163 SW 590. 

Vt.—Thompson v. Morrison, 84 Vt. 

456, 79 A 1002. 

Wis.—Hine v. Grant, 119 Wis. 332, 
96 sey 796. 
oon B.—Cochran vy. Lloyd, 42 N. B. 


Ont.—Muir v. Guinane, 10 Ont, L. 
367, 5 OntWR 324, 6 OntWR 64. 

{a] Restoring to calendar.—Where 
an action is dismissed for plaintiff's 
failure to appear, it cannot be rein- 
stated until the default has been ex- 
cused and the judgment of dismissal 
has been vacated. Gottlieb v. Kur- 
lander, 52 Misc. 89, 101 NYS 751. 

45. Merchants’ Bank, ete.;)'Colty, 
Mississippi Nat, Bank, 108 Miss. 356, 


66 S 537. 

46. Atlanta v. Jenkins, 137 Ga. 
454, 73 SE 402. 

47. Aiken v. Peck, 72 Ga. 434; 
Kantrowitz v. Brooklyn. ete., R. Co., 
173 App. Div. 192, 159 NYS 263; Har- 
vey v. Pollock, 148 Pa. 534, 23 A 1127. 


48. Nordstrom v. Chicago, 119 Ill. 
A. 465. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nor will a judgment of nonsuit be opened, where it 
appears that plaintiff could not recover without 
such an amendment of the pleadings as would insti- 
tute a new suit, with a new question, between dif- 
ferent parties,*® or where a reinstatement of the 
case would deprive defendant of a defense which 
Where a case is dis- 
missed on motion of the clerk for nonpayment of 
his fee for continuance, plaintiff’s remedy, it has 
been held, is by petition for trial and not by motion 


he would otherwise have.®° 


to reinstate.5! 


[§ 147] 2. Discretion of Court. 
aside a nonsuit or judgment of dismissal and rein- 
state the case, being usually considered as in the 
nature of a motion for reconsideration,®? is ad- 
dressd to and rests in the sound diseretion of the 
court ®*? before whom the case was heard and by 
whom it was dismissed or the nonsuit granted,°+ 
and such diseretion will not be controlled unless 


49. Crane v. Daggett, 10 Mo. 108; 
Rankin v. New Jersey Cent. R. Co., 
Ti Nowe dae tO. ALA OD. 

Appeal from ‘dismissal, discontinu- 
ance, or nonsuit generally see Appeal 
and Error §§ 279, 332-336. 

50. Trent v. Clinchfield, 119 Va. 
812, 89 SE 923; Trent v. Clinchfield 
Coal Corp., 119 Va. 805, 89 SE 921. 


51. Taylor v. Burns, 16 R. I. 663, 
19 A 241. 
52. Central R., etc., Co. v. Folds, 


86 Ga. 42, 12 SE 216; Lee v. Imperial 
El. Co., 34 N. D. 1, 4,.157 NW 688 
[quot Cyc]. 

53. U. S.—Williams v. Sinclair, 29 
F. Cas. No. 17,737, 3 McLean 289; 
Murray v. U. Ss, 46 Ct. Cl. 94. 

Ala.—Smith vy. Robinson, 11 Ala. 
270; Marx y. Ben. F. Barbour Plumb- 
ing, etc., Co., 10 Ala. A. 404, 64 S 
645 


Cal.—Moore v. Thompson, 138 Cal. 
23, 70 P 930. 

Conn.—White’s App., 75 Conn. 314, 
53 A 582. 

Ga.—Southern R. Co. v. Printing 
etc., Co., 120 Ga. 43, 47 SE 542; Bird 
v. Burgsteiner, 113 Ga.. 1012, 39 SE 
425; Ray v. Seitz, 106 Ga. 512, 32 SE 
603; Phillips v. Aycock, 89 Ga. 725, 
15 SE 624: Central R., etc, Co. v. 
Folds, 86 Ga. 42, 12 SE 216; Vinzant 
v. Arnold, 31 Ga. 210; Shore v. Brown, 
19 Ga. A. 476, 91 SE 909. 


Tll.—Weisguth v. Supreme Tribe of 
194 Ill, A. 17]; Lett v. Collins, 103 
Ill. 74; Coombs v. Steele, 80-Ill. 101; 
Nordstrom v. Chicago, 119 Ill. A. 465. 

Iowa.—Loose v. Cooper, 141 Iowa 
Moines Cottage Hospital, 103 NW 157. 

Kan.—Barney v. Ferguson, 84 Kan, 

Md.—Norris y. Ahles, 

80 A 654. 

Wayne Cir. 
Judge, 130 Mich, 245, 89 NW 953; 
Hoffman v. St. Clair Cir. Judge, 

Minn.—Dunham vy. Byrnes, 36 Minn. 

106, 30 NW 402. 
City 
Nat. Bank v. MeDermand, (A.) 187 
SW 121, 123 [cit writs Crane Co. v. 
60 

N. Y.—Pollock v. Wannamaker, 65 
HowPr 508. 

N. D. 1, 4, 157 NW 688 [quot Cyc]. 

Pa,—Consolidated Nat. Bank v. 
gor First Nat. Bank v. American Ban- 
gor Slate Co., 16 Pa. Dist. 860. 
SsCxrL.--192. 

Tex.—George v. Taylor, 55 Tex. 97; 
Cage, 2 Tex. 501; Hinkle v. Thomp- 
son, (Civ. A.) 195 SW 311; Southern 
A.) 151 SW 1161; Harrison v. Oak 
Cliff Land Co., (Civ. A.) 85 SW 821. 


Ben Hur, 272 Ill. 541, 112 NE 350 [aff 
Rankin v. Curtenius, 12 Ill. 334; 
337, 118 NW 406; Randolph v. Des 
587, 114 P 1055. 
115 Md. 62, 
Mich.—Reaume _ v. 
37 
Mich. 131. 
Mo.—Kansas Southwestern 
Hawley, 54 Mo. A 
N. D.—Lee v. Imperial El. Co., 34 
McManus, 217 Pa. 190, 66 A 250; Ban- 
S. C—McDermaid v. Earnest, 35 
Osborne vy. Scott, 13 Tex. 59; Hays v. 
Pac. Co. v. Higgins Oil, ete., Co. (Civ. 
Vt, >Connecticut, ete, R., Co. vy. 
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manifestly abused,55 
action is dismissed, but the case is continued as to 
defendant’s counterclaim, the court has no author- 
ity at a subsequent term before the issues raised 
by the counterclaim have been tried to reinstate 
plaintiff’s action upon motion.®¢ 

[§ 148] 3. Time for Setting Aside and Rein- 
statement. It is competent for a court to reinstate 
a case during the same term at which it was dis- 
missed,” except that it cannot dismiss as to one 
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Where, however, plaintiff’s | 


of two or more defendants and then reinstate as to 


A motion to set 
dence has been 


Newell, 31 Vt. 364. 

Wi. Va.—Higgs v. Cunningham, 71 
W. Va, 674, 77 SE 273. 

Wis.—Hiles v. McFarland, 3 Pinn. 


365, 4 Chandl. 89. 
Atty.-Gen., 2. Ch. 


Ont.—Rees_ v. 
Chamb. (U. C.) 300 

54. Southern R. Co. v. James, 114 
Ga. 198, 39 SE 849; Lee v. Imperial 
El. Co., 34 N. D. 1, 4, 157 NW 688 
le tats ial Montgomery v. Vinton, 

[a] ae ‘Pennsylvania, by statute, 
motion must be made to court in 
bane, and such motion cannot be con- 
sidered or disposed of by trial judge 
alone. Nazareth Fdy., ete. Co. v. 
Marshall, 257 Pa. 489, To1 A 848. 

[b] Review of motion at second 
trial before another judge.—A motion 
was made to dismiss a suit and de- 
nied, and a bill of exceptions taken 
pendente lite. The trial resulted in 
a mistrial. At a secend trial before 
another judge the motion was re- 
newed. He refused to consider it. 
It was held that as the exception to 
the first decision was then pending 
and undetermined the second judge 
was estopped from examining the 
matter. Runnals v. Aycock, 78 Ga. 
553, 3 SE 657. 

55. Conn.—White’s App., 75 Conn. 
314, 53 A 582. 

Ga.—Southern R. Co. v. James, 114 
Ga. 198, 39 SE 849; Harrison v. Tate, 
100 Ga. 317,.27 SE 179; Shore v. 
Brown, 19 Ga. A. 476, 91 SE 909. 

Ill.— Bigelow v. Kewanee, 17 Ill. 
A. 631. 

Iowa.—Barber Asphalt Pav. Co, v. 
Standard F. Ins. Co., 157 Iowa 90, 
137 NW 1029. 

Ky.—Crowder v. Stine, 172 Ky. 703, 
189 SW 925; Beckwith v. South Cov- 
5 Fae ete., R. Co., 67 SW 18, 23 KyL 

Mo.—Kansas_ City Southwestern 
Nat. Bank v. McDermand, (A.) 187 
SW 121, 123 [cit Cyc]. 

Nebr.—Zitnik v. Union Pac. R. Co., 
95 Nebr. 152, 145 NW 344. 

N. D.—Lee v. Imperial El. Co., 34 
N. D. 1, 4, 157 NW 688 [quot Cyc]. 
FS aes mayo v. Millett, 57 Pa. Super. 

Tex.—Osborne v. Scott, 13 Tex. 59; 
Hinkle v. Thompson, (Civ. A.) 195 
SW 311; Alexander v. Smith, 20 Tex. 
Civ. A. 304, 49 SW 916. 

W. Va.—Higgs v. Cunningham, 71 
W. Va. 674, 77 SE 273. 

Wis.—Hine v. Grant, 119 Wis. 332, 
96 NW 796. 

Newfoundl.—Crangle v. Clift, 4 
Newfoundl. 322. 

Ont.—Strati v. Toronto Constr. Co., 
22 Ont. L. 211, 17 OntWR 259. 

[a] Discretion held not abused.— 
(1) Randolph v. Des Moines, Cottage 
Hospital, (Iowa) 103 NW 157; Crow- 
der v. Stine, 172 Ky. 703, 189 SW 925; 
Beckwith v. South Covington, etce., 
R. Co., 67 SW 18, 23 Kyl 2313; Har- 
rison v. Oak Cliff Land Co., (Tex. Civ. 
A,) 85 SW 821. (2) Where an attor- 


him after the case has proceeded and further evi- 


introduced.®® - But in accordance 


with the rule limiting the power of the court over 
their judgments rendered to the duration of the term 
at which they are entered ®® the court ordinarily has 
no power to set aside a dismissal or nonsuit and 
| reinstate the cause at a subsequent term,°° especial- 


ney sent a representative to obtain 
a postponement of the trial on the 
ground that the attorney was actual- 
ly engaged in another case, but the 
court denied the postponement on 
the ground that the attorney had 
ample opportunity to prepare for 
trial on the day the case was set, and 
that his client was endeavoring to 
delay the trial of the cause, where- 
upon a nonsuit was entered on a 
statement of “no evidence,’ a mo- 
tion to set aside the nonsuit was 
properly denied. White’s App., 75 


Conn, 314, 53 A 582, 

56. Rumsey v. Kiowa Town Co., 7 
Kan, A. 674, 53 P 886. 

57. Ga.—Hast Genesee, etc., R. Co. 


v. Greene, 95 Ga. 35, 22 SE 36; Chi- 
cago Cheese Co. v. Smith, 94 Ga. 663, 
20 SE 106; Phillips vy. Aycock, 89 Ga. 
725, 15 SE 624, 

Ill.—Combs v. Steele, 80 Ill. 101; 
Frink vy. King, 4 Ill. 144. 

Iowa.—Loos v. Caliender Sav, Bank, 
174 Iowa 577, 156 NW 712. Lay 
SH roenine pcr A v. Moline, 171 P 

fie 

Mo.—Brown v. Foote, 55 Mo. 178. 
N. D.—Lee v. Imperial El. Co., 34 


N. D. 1, 4, 157 NW 688 [quot Cyc]. 
al C.—Chichester v. Hastie, 9 S. C. 


[a] Next day.—-An order dismiss- 
ing an action for want of prosecution 
may be set aside the next day, and 
the case reinstated on proper terms. 
bry ahe v. Bretches, 42 Kan. 316, 22 P 
426. 

58. Blumenthal v. Lewy, 82 App. 
Div. 535, 81 NYS 528. 

Dismissal or nensuit as to some of 
jor defendants generally see supra 

8 


59. Polk v. Smolik, 44 App. (D. C.) 
55; Jameson v. Kinsley, 85 Mo. A. 
And see cases infra note 60. 

60. U. S—Cameron v. McRoberts, 
3° Wheat. 591, 4 L. ed. 467; S.. M. 
Hamilton Coal Co. v. Watts, 232 Fed. 
832, 147 CCA 26 [rev 219 Fed. 1003]; 
Griggs v. Nadeau, 221 Fed. 381, 137 
CCA 189. 

Ala.—Ex p. eee Fuel, etc., Co., 
193 Ala. 496, 69 S 1 

D. C.—Polk v. Smolik, 44 App, 55. 

Ga.—Alley v. Halecombe, 96 Ga. 810, 
22 SE 901; Owens v. Cocroft, 14 Ga, 
A. 322, 80 SE 906. 

Tll.—Gray v. Ames, 220 Ill. 251, 256, 
77 NE 219, 5 AnnCas 174; Lill v. 
Stookey, 72 Ill. 495; Smith v. Wil- 
son, 26 Ill. 186; Bill Board Pub. Co. 
v. McCarahan, 180 fll. A. 539; Stroolk 
v. Jamieson, 139 Tll. A. 339; Chicago 
State Bank v. Thweatt, 111 Ill. A. 
599; Chicago Title, ete., Co. v. Chica- 
go, ete. R. Co., 58 Ill. A. 388; Win- 
dett v. Murphy, 50 Tll. A. 595. 

Kan.—Kauter vy. Fritz, 5 Kan. A. 
756, 47 P 187. 

Ky.—wWilliamson y. American Re- 
serve Bond Co., 140 Ky. 215, 130 SW 
1072. 

Me.—Priest v. Axon, 93 Me, 34, 44 
A 124, 


a a ee 


1210 [18C.J.] 


ly where the delay is such as to amount to laches,* 
and mere consent of counsel to the reinstatement in 
vacation of a cause dismissed in term time will not 
eonfer jurisdiction or authorize judgment there- 
after.®°2 The general rule has been applied where 
the cause is dismissed for failure of the complaint 
to state a cause of action,®* or for want of prose- 
eution.£ In any event, a delay until a subsequent 
term before moving to reinstate is good ground for 
a court to refuse to set aside a dismissal and re- 
instate the case, in the absence of a good excuse for 
the delay.*5 Under some statutes an involuntary 
nonsuit produced by adverse rulings of the court 
may be reinstated on motion of plaintiff within a 
specified period thereafter;®° and where a statute 
requires a motion to reinstate to be made within 
a certain period after dismissal, a motion not made 
within that time will not be entertained.*7 Where 
the motion is made at the same term, its continu- 
ance from term to term will not deprive the court 
of jurisdiction.®§ 

Limitations. The circumstances of the particular 
case, however, may be such as to take it out of the 
general rule against vacating a dismissal after the 
term at which it was granted.°® Thus a suit dis- 
missed for want of prosecution may be reinstated 
at a subsequent term by consent of the parties;7° 
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or where the order of dismissal was entered by mis- 
take of the court;7+ or through clerical error or 
misprision of the clerk;’? or for any error which 
the old writ of coram nobis would have reached;7° 
and it seems that a case may be reinstated at a 
subsequent term if the order of dismissal resulted 
from misrepresentations or the practice of decep- 
tion.’4 Again a person who is a necessary party but 
is not made a party may as a matter of right move 
at a subsequent term to set aside a dismissal.7° So 
if the court dismisses a suit which it is incompetent . 
to try, it may be reinstated on motion of plaintiff 
at a subsequent term.’® It has also been held that 
where plaintiff dies before suit is dismissed, a mo- 
tion at the succeeding term of court is the proper 
proceeding to have it reinstated.” 

[§ 149] 4. Notice of Motion. According to 
some decisions the court may act upon plaintiff’s 
motion to set aside a dismissal or nonsuit at the 
same term at which it was entered, without notice 
to defendant or without requiring him to show cause 
against it,?§ especially where an order dismissing a 
suit for want of attention is unsigned by the judge.” 
By the weight of authority, however, under any cir- 
cumstances notice must be given so that defendant 
may have an opportunity to be heard.®® In the 
absence of a showing to the contrary, it may be pre- 


Mass.—Karrick v. Wetmore, 210| of prosecution, when in fact it was|200 SW 723 (where dismissal was 


Mass. 578, 97 NE 92. 


dismissed under a general call of| had at a prior term without knowl- 


a 


Miss.—American Burial Case Co. 
v. Shaughnessy, 59 Miss. 398. 

Mo.—Jameson v. Kinsley, 85 Mo. 
A. 298. 

N. C.—Arrowood v. Greenwood, 50 
Ne C2 4: 

Tex.—Ewing v. Perry, 35 Tex. 777. 

Va.—Brown v. Carolina, ete, R. 
Co., 116 Va. 597, 83 SE 981. 

Wyo.—Parrott vy. Third Judicial 
Dist. Ct., 20 Wyo. 494, 126 P 45. 

“After the expiration of the term 
the court is without authority to en- 
ter an order reinstating the cause, 
and thus re-invest itself with juris- 
diction of the person and the sub- 
ject matter of the suit.” Gray Vv. 
Ames, supra. 

fa] Where a final order of dis- 
missal is made in vacation, the court 
at a subsequent term has no author- 
ity to reopen the case and set aside 
the order. Brown v. Carolina, etc., 
R. Co., 116 Va. 597, 83 SE 981. 

[b] Too late after one year.— 
Where an action is dismissed for 
want of prosecution and not on the 
merits, the default will not be opened 
a year afterward, but plaintiff will 
be left to his remedy by a new ac- 
tion. Gross v. Granite State Provi- 
dent Assoc., 8 Mise. 530, 28 NYS 769. 

61. Waller v. Glass, 159 NYS 805 
(six years). f 

62. Owens v. Cocroft, 14 Ga. A. 
322. 80 SE 906. 

63. East Tennessee, etc., R. Co. v. 
Greene, 95 Ga. 35, 22 SE 36. 

64. U. SS. M. Hamilton Coal 
Co. v. Watts, 232 Fed. 832, 147 CCA 
26 [rev 219 Fed. 1003]. 

Conn.—Jarvis v. Martin, 77 Conn. 
19, 58 A 15. 

Ill—Chicago, ete., R. Co. v. Berg, 
57 Ill. A. 521 [aff 162 Ill. 348, 44 NE 
722]; Woodruff v. Matheney, 55 II. 
a ane Reynolds vy. Anspach, 14 Ill. 

Mo.—Scott v. Davis, 198 Mo. A. 
512, 200 SW 723. 

Pa.—Brobst yv. Big Mountain Impr. 
Co., 25 Pa. Co. 135 (delay of twenty- 
six years). 

Tex.—Eddelman v. McGlathery, 74 
Tex. 280, 11 SW 1100; Ewing v. Per- 


ry, 35.Tex. 7TT: 

Va.—Thornton v. Corbin, 3 Call 
(T_ Va.) 9221. 

[a] Where a clerk by mistake en- 
ters a cause as dismissed for want 


the pending cases, the court has no 
power at a subsequent term to re- 
instate the cause, notwithstanding 
the fact that the error was that of 
the clerk. Chicago Title, ete. Co. v. 
Chicago, ete., R. Co., 58 Ill. A. 388. 

65. Waller v. Clark, 132 Ga. 830, 
64 SE 1096; Arnold v. Kendrick, 50 
Ga. 293. 

[a] An application to reopen the 
case and be permitted to amend is 
properly denied after the expiration 
of the term at which the order of 
dismissal was entered for failure to 
amend within the time allowed, 
where no sufficient excuse was of- 
fered for the failure to amend. Wal- 
ler v. Clark, 132 Ga, 830, 64 SE 1096. 

[b] On footing of motion for new 
trial.—A motion to reinstate a case, 
made at a term subsequent to that 
at which the judgment of dismissal 
was had, stands on the footing of a 
motion for a new trial, and requires 
the same excuse for a delay as is re- 
quired in motions for new trial after 
the term has passed. Watkins v. 
Brizendine, 111 Ga. 458, 36 SE 807; 
Austin v. Markham, 44 Ga. 161. 

66. Lusk v. Champion Register 
Co., (Ala.) 79 S 16 (thirty days). 

67. Ex p. Smith, 168 Ala. 179, 52 

S 895; Echols v. Brennan, 99 Va. 150, 
37 SE 786. 
_{a] Limitation imposed on par- 
ticular courts.—Under the Practice 
Act of the city court of Birmingham 
(Acts [1888-1889] p 992) that court 
cannot reinstate a suit dismissed on 
motion more than thirty days after 
the final judgment of dismissal. Ex 
p. Smith, 168 Ala. 179, 52 S 895. 

68. Thaler v. Niedermeyer, 185 
Mo. A. 257, 170 SW 378. 

{a] General order of continuance 
insufficient.— Where notice of mo- 
tion is merely entered on the docket, 
but neither acted on nor called to 
the attention of the court, a general 
order that all motions be continued 
does not continue the motion, so as 
to authorize the setting aside of the 
judgment at a svbsequent term. 
Gunnells y. State Bank, 18 Ala. 676. 

69. S. M. Hamilton Coal Co. v. 
Watts, 232 Fed. 832, 147 CCA 26 [rev 
219 Fed. 1003]. 

70. Chicago, etc., R. Co. v. Berg, 
57 Ill. A. 521 [aff 162 Tll. 348, 44 NE 
722]; Scott v. Davis, 198 Mo. A. 512, 


edge of either party). 

71. National Loan, ete, Co. v. 
Bleasdale, 159 Iowa 529, 141 -NW 456. 

72. S. M. Hamilton Coal Co. v. 
Watts, 232 Fed. 832, 147 CCA 26 [rev 
219 Fed. 1003]; Wickham v. Green, 
111 Va. 199, 68 SH 259: 

[a] /Thus the reinstatement of a 
ease at the following term which 
has been dismissed at rules for want 
of a declaration may be regarded. as 
a matter of course, provided the ef- 
fect of the reinstatement is to place 
the cause in the position it would 
have occupied but for the irregular- 
ity of the clerk’s conduct, or for 
good cause shown where there has 
been no misprision of the _ clerk. 
Wickham v. Green, 111 Va. 199, 68 
SE 259. 

73. S. M. Hamilton Coal Co, v. 
Watts, 232 Fed. 832, 147 CCA 26 [rev 
219 Fed. 1003). 
sar Strook v. Jamieson, 139 Ill. A. 


Hae tii: Ins. Co, v. Hollis, 53 


. 659. 

76. Phillips v. Central of Georgia 
R. Co., 20 Ga. A. 668, 98 SH 309; 
Garrett v. Gaines, 6 Tex. 435. 

Bogs i Armstrong v. Nixon, 16 Tex. 
78. Ala.—Smith v. Robinson, 11 
Ala. 270. 

Iowa.— Yetzer vy. Martin, 58 Iowa 
612, 12; NW 630. 

Kan.—Pierce y. Shelton, 93 Kan. 
189, 144 P 219. 

Mo.—Davis v. Wade, 58 Mo. A. 641. 

Tex.—Carlton v. Miller, 2 Tex. Civ. 
A. 619, 21 SW 697. 

[a]. Opposing counsel in court.— 
A cause may be reinstated after dis- 
missal without service of a new 
summons, where the order of rein- 
statement is made at the same term 
and while the opposing counsel is 
still in court. Pierce v. Shelton, 93 
Kan. 189, 144 P 219. 

{b] In a collateral proceeding fail- 
ure to give notice has been held not 
to invalidate the judgment. Davis 
v. Wade, 58 Mo. A: 641. 

79. Loos v. Callender Sav. Bank, 
174 Iowa 577, 156 NW 712. 

80. D, C.—Collins v. McBlair, 29 
App. 354, 361. 

Ga.—Green v. Driskell, 99 Ga, 624, 
25 SE 938 i 

Ill.— Chicago Title, etc., Co. v. Til- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 149-151] 


sumed that defendant had notice of an order set- 
ting aside a judgment of dismissal.§1 

[§ 150] 5. Grounds—a. In General. A dis- 
missal or nonsuit will often be set aside where it 
appears that the suit is meritorious and that plain- 
tiff was not culpably negligent,8? and no injury re- 
sults to defendant,’* and it will not require so 
strong a ground to set aside a nonsuit as to grant 
a new trial.s* Thus a cause may be reinstated where 
there has been surprise,’®> improvident consent to 
dismissal by attorney,®® or failure to give bond for 
costs through ignorance that it would be required,$* 


‘or through the neglect of plaintiff’s attorney ;’° and 


where defendant has waived service of process, and 
afterward had the case dismissed for want of serv- 
ice, the court will reinstate the case on being. in- 
formed of the waiver.’® It has also been held that 
where a cause is dismissed for failuré of the justice 
to send up a transcript of the proceedings, the dis- 
missal will be set aside, where the justice makes 
affidavit that he had sent up the transcript and the 
affidavit is not controverted.°° On the other hand 
the fact that a nonsuit is based on an untenable 
ground is not a ground to set it aside, if it appears 
from the facts that there were sufficient reasons for 
granting it.°t And a nonsuit will not be set aside 
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where no good purpose will be served thereby,” as 
where a verdict for plaintiff would not lay the 
foundation for a legal judgment;®* where the dee- 
laration states no cause of action and it is clear that 
plaintiff could not reeover;®* or where the cause is 
barred by the statute of limitations.°> So a nonsuit 
granted after evidence given on both sides will not 
be set aside for that cause alone,®* or on the 
ground that the judge received evidence prematurely 
or refused to submit to the jury a question of faet 
proper for their determination,®” or because he re- 
fused to grant an amendment of a declaration,®$ or 
because plaintiff tried his case on a wrong theory.® 
Granting or refusing a commission to take testi- 
mony, being within the discretion of the court, un- 
less arbitrarily granted or refused, is no ground for 
setting aside a judgment of nonsuit.1 And the fact 
that the case was dismissed contrary to agreement 
is not sufficient where it is not shown that the 
agreement was one between the parties to the ac- 
tion.” 

[§ 151] b. In Case of Dismissal or Nonsuit for 
Want of Prosecution. In order that a dismissal or 
nonsuit for want of prosecution may be set aside 
and the suit reinstated plaintiff must show cause 
or excuse for the neglect,’ as that some casualty, 
Ga. 293; Pope v. Boyle, 98 Mo. A. 527, 


ton, 256 Ill. 97, 99 NE 897; Robinson 
v. Maghee, 85 Ill. 545; Smith v. Wil- 
son, 26 Ill. 186; Morgan v. Campbell, 
54 Ill. A. 242. 
Ind.—Johnson vy. Whiting First 
Nat. Bank, (A.) 117 NE_ 676. 
Minn.—Rishmiller v. Denver, etce., 
R. Co., 184 Minn. 261, 159 NW _ 272. 
Mo.—Parker vy. Johnson, 22 Mo. A. 


516. 
peur aresen vy. Snider, 10 Ont. 


“Tt is elementary that a proceed- 
ing once discontinued formally or 
by express operation of law cannot 
be revived and made effectual in a 
court having jurisdiction of the sub- 
ject-matter, without notice to the 
party affected thereby. The judg- 
ment or order entered without such 
notice is of no force or effect, and 
its invalidity can therefore be shown 
in a collateral proceeding.” Collins 
v. McBlair, supra. 

[a] Consolidated causes.—If one 
eause is duly consolidated with an- 
other, which other is subsequently 
dismissed, while the merged cause 
is retained upon the docket for some 
undisclosed reason, an order cannot 
be entered in the merged cause set- 
ting aside the dismissal of the con- 
solidated cause and likewise setting 
aside the order of. consolidation, 
without notice to the complainants 
in the consolidated cause. Chicago 
Title, etc, Co. v. Tilton, 166 Ill. A. 
610 [aff 256 Ill. 97, 99 NE 897]. 

[b] Proceeding by notice of mo- 
tion and not by order nisii—Where in 
a jury case the judge at the trial en- 
ters a nonsuit, a notice of motion, 
and not an order nisi, is the proper 
mode of moving against it. Clark- 
son y. Snider, 10 Ont. 561. 

81. Hansen vy. Bergquist, 9 Nebr. 
269, 2 NW 858. 

82. Alaska.—Debney. v.. [les, 3 
Alaska 438. 

Cal.—Rickey Land, etc., Co. v. Gla- 
der, 153 Cal. 179, 94. P 768. 


gat ee v. Alexander, 27 Ga. 
Iowa.—Randolph. v. Des. Moines 


Cottage Hospital, 103 NW_ 157. 

N. D.—Lee vy. Imperial El. Co., 34 
N._D. 1, 4, 157 NW 688 [quot Cyc]. 
sq ee v., Snee, 9 Pa... Dist. 
Ate B.—Cochran vy. Lloyd, 42 N. B. 

Ont.—Strati v. Toronto Constr. Co., 
22 Ont. L. 211, 17 OntWR 259; Clarke 
v. Barron, 6 Ont. A. 309. 

[a] Bight to amend on payment 
of costs.—Where plaintiff in an ac- 


tion for obstructing a right of way 
did not give notice in his statement 
of title by adverse user, and on mo- 
tion of defendant a compulsory non- 
suit was entered, plaintiff was enti- 
tled to set aside such nonsuit on mo- 
tion and amend his statement on 
payment of defendant’s costs. Hughes 
v. Snee, 9 Pa. Dist. 526. 

83. U. S.—Jackson v. Waldron, 5 


Fed. 245. 
Dy eapielaneesirme v. Alexander, 27 Ga. 


N. D.—Lee v. Imperial El. Co., 34 
N. D. 1, 4, 157 NW 688 [quot Cyc]. 

Tex.—Hinkle v. Thompson, (Civ. 
A.) 195 SW 811, 

Ont.—Strati v. Toronto Constr. Co., 
22 Ont. L. 211, 17 OntWR 259. 

[a] The fact that defendant could 
have taken depositions from scat- 
tered witnesses is not conclusive that 
he would have suffered no injury by 
reinstating the cause after plaintiff's 
failure to prosecute him, since it can- 
not be said that such evidence would 
be of the same value as testimony 
taken in court. Hinkle v. Thomp- 
son, (Tex. Civ. A.) 195 SW $811. 

84 Lee v. Imperial El. Co., 34 
N. D. 1, 4, 157 NW. 688. [quot Cyc]; 
McAlister v. Williams, 1 Overt. 
(Tenn.) 119. ; 

85. U. S.—Jackson v. Waldron, 5 
Fed. 245; Williams v. Sinclair, 29 F. 
Cas. No. 17,737, 8 McLean 289. 


PEL spay reemcade hs v. Iles, 3 Alaska 
ee J.—Fifield v. Seeds, 18 N. J. L. 


N. Y.—Film Exch. v. U. S. Fidel- 
ity, ete., Co., 160 NYS 1019. 

N. D.—Lee v. Imperial El. Co., 34 
N. D. 1, 4, 157 NW 688 [quot Cyc]. 

86. Benwood Iron-Works Co. v. 
Tappan, 56 Miss. 659; Lee v. Imperial 
El. Co., 34.N. D. 1; 4,°157 NW 688 
[quot Cyc]. 

87. Lee v. Imperial El. Co., 34 
N. D, 1, 4, 157 NW 688) [quot Cyc]; 
Edwards v. Middleton, 28 Tex. Civ. 
A. 316, 66 SW 570. 

88. Muir v. Guinane, 10 Ont. L. 
367, 5 OntWR324, 6 OntWR 64 (hold- 
ing that in such case plaintiff would 
be allowed to proceed with the ac- 
tion upon giving the security, it ap- 
pearing that the statute of limitation 
would be a bar to a new action). 

89. Humphreys _ v. Humphreys, 
Morr. (lowa) 359. 

90. Klein v. Shields, 3 Tex. A. Civ. 
Cas. § 207. 

91. McBride v. Latham, 79 Ga. 
661, 4 SE 927; Thompkins v. Phipps, 
68 Ga. 155; Arnold v. Kendrick, 50 


11 SW 1010; Beckwith v. Whalen, 5 
Lans. 876 [rev on the facts 65 N. Y. 
322]; Stevens v. Hyde, 32 Barb. 
(NS Mi)171. 

[a] Where plaintiff fails to make 
out a case, it matters not upon what 
grounds a nonsuit is ordered. Pope 
v. Boyle, 98 Mo. 527, 11 SW 1010. 

92. U. S. v. Spokane Mill Co., 206 
Fed. 999. 

[a] Thus an action against a cor- 
poration, which has been dismissed 
for want of prosecution, with leave 
to move to reinstate, will not be re- 
instated, where it appears that the 
corporation has been dissolved by op- 
eration of the state law under which 
it was created. U.S. v. Spokane Mill 
Co., 206 Fed. 999. 

938. Jones v. Smith, 14 Oh. 606. 

94. Boyd v. Brent, 5 S. Cc. L. 241. 

95. Whitney v. U. S., 18 Ct. Cl. 19. 


96. Fort v. Collins, 21 Wend. 
(N. Y.) 109. ‘ 

97. .Craig v. Fanning, 6 HowPr 
(NOUV) 336 


98. Halifax Banking Co. v. Wor- 
rall, 16 N. S. 482. 

99. Wigton v. Bosler, 102 Fed. 70. 

1. Wetta v. New Orleans, ete. R. 
Co., 107 Lia.' 383, 31°S 775. 

2. Baltimore, etc., R. Co. v. Hg- 
gers, 139 Ind. 24, 38 NE 466. 

3. U. S—S. M. Hamilton Co.*v. 
Watts, 232 Fed. 832, 147 CCA 26 [rev 
219 Fed. 1003] (excuse insufficient); 
Williamson v. Bryan, 30 F. Cas. No. 
17,751, 2 Cranch C.'C. 492: 

Conn.—Jarvis v. Martin, 77 Conn, 
19, 58 A 15. 

Ga.—Farr v. State, 112 Ga. 540, 37 
SE 880; Graham v. Smith, 80 Ga. 676, 
7 SE 131; Platen v. Chatham County, 
60 Ga. 422. 

Iowa.—Snell v. Iowa Homestead 
Co., 67 Iowa 405, 25 NW 678. 

Ky.—Beckwith v. South Covington, 
ete., R: Co., 67 SW 18. 23 KyL 2313. 

N. Y¥.—St. Paul’s Church v. Mt. 
Vernon Suburban Land Co., 119 App. 
Div. 45, 103 NYS 858; Gottlieb v. 
Kurlander, 52 Mise. 89, 101 NYS 751; 
Salkind v. Levy, 116 NYS 581; Al- 
exander v. Costello, 114 NYS 799. 

N. C.—Stith v. Jones, 119 N. C. 
428, 25 SE 1022. 

Okl.—Kline v. Higday, 15 Okl. 137, 
79° P 774. 

Tex.—Drummond v. Lewis, (Civ. 
A.) 157 SW 266; Harrison v. Oak 
Cliff Land Co., (Civ. A.) 85 SW_ 821. 

Va.—Jennings v. Pocahontas Cons. 
Collieries Co., 114 Va. 213, 76 SB 
298. 

Wash.—Hoffmeister v. Renton Co,- 
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extraneous impediment, or unavoidable interference 
prevented him from duly attending to it.* 
a sufficient excuse js shown and the case appears 
‘meritorious, the court may properly reinstate it.® 
Where a defendant who has answered had a right 
to try out conflicting interests between himself and 
his codefendant, a dismissal may be set aside if the 
answering defendant had no notice of the trial or 


op. Coal Co., 40 Wash. 48, 82 P 127. 

Ont.—Herr v. Douglas, 26 4; IC 
Q. B. 357. 

[a] Excuses held insufficient.— 
(1) Where a case is stricken from 
the docket because of the failure of 
plaintiff to appear, and counsel for 
plaintiff, while knowing of the dis- 
continuance, makes no motion to re- 
store the case, as provided by the 
rules, because he confuses the action 
with another action between the 
same parties and having the same 
title, in which he also appeared, 
plaintiff is not entitled to a decree 
setting aside the judgment, the mis- 
take not being unmixed with negli- 
gence. Jarvis v. Martin, 77 Conn. 19, 
58 A 15. (2) Where a case has been 
set for trial, and the attorneys ab- 
sent themselves from the courtroom, 
and during their absence the case is 
reached and dismissed for want of 
prosecution, and the only showing 
is that they left the room a short 
time before the noon adjournment, 
believing the case on trial would 
last the remainder of that session, 
it is not error to refuse to reinstate 
it. Kline v. Higday, 15 Okl. 137, 79 
P 774. (3) Where the only explana- 
tion for not bringing a case to trial 
for more than eleven years is an 
affidavit by plaintiff’s attorney that 
it was his recollection that he un- 
derstood the parties had practically 
reached an understanding and that 
the case would be adjusted amicably, 
but a witness for defendant who 
was familiar with the matter testi- 
fies that for ten years after the com- 
mencement of the action there was 
never any attempt to adjust the 
matter, or any conference between 
the parties, the showing is insuffi- 
cient to excuse the delay. St. Paul’s 
Church v. Mt. Vernon Suburban 
Lene Co., 119 App. Div. 45, 103 NYS 

[b] The negligence of plaintiff’s 
attorney is not sufficient to author- 
ize setting aside a judgment of dis- 
missal for want of prosecution. 
Drummond v. Lewis, (Tex. Civ. A.) 
157 SW 266. 

[c] That counsel was engaged in 
another court when the cause was 
called for trial was no ground for 
setting aside an order dismissing the 
cause for plaintiff’s failure to prose- 
cute. Spokane, etc., Gold, etc., Co. v. 
Colfelt, 30 Wash. 628, 71 P 196. 

{d] Delays in mail.—(1) When a 
case, because of the failure of coun- 
sel for plaintiff in error to appear 
either in person or by brief and 
prosecute it, is dismissed, it will not 
even by consent be reinstated on a 
showing that such counsel mailed 
his briefs in time to reach the court 
before the case was called for a hear- 
ing, since it must be held that such 
counsel took the risk of delays in the 
mail, Farr v. State, 112 Ga. 540, 37 
SE 880. (2) The risk of papers be- 
ing sent by mail being received in 
time is upon the parties sending 
them, and the discretion of the lower 
court in refusing to reinstate a cause 
dismissed for want of prosecution 
caused by miscar rppace of a letter 
will not be interfered with. Man- 
hattan F. Ins. Co. v. Tumlin, 64 Ga. 


451. - 

4. U.S.—Matthews v. U. S., 17 Ct. 
Cl. 220. 
Te uy am v. Pinney, 2° Nebr. 


N. Y.—Clute v. Mahon, 58 N. Y. 
Super. 568, 9 NYS 713; Film Exch. v. 
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Where 


Ree Fidelity, ete, Co., 160 NYS 
Okl.—Aultman-Taylor Mach. Co. v. 

Caldwell, 14 Okl. 472, 78 P 319. 

Ee raul ake de v. Jackson, 3 Del. Co. 


Tex.—Chambers v. Shaw, 23 Tex. 
165; Smith vy. Patrick, (Civ. A.) 36 
SW 762 [rev on other grounds 90 
Tex. 267, 38 SW 17). 

Eng. —Southampton Steam-boat Co. 
v. Rawlins, 11 Jur. N. 230. 

{a] If counsel is detained from 
court providentially, and in his ab- 
sence his cause is dismissed for want 
of prosecution, it may be reinstated. 
Sparks v. Maxwell, 41 Ga. 421. 

[b] Unavoidable accidents.—(1) 
It is not an abuse of discretion to 
set aside an order of dismissal caused 
by the failure of plaintiff's attorney 
at the trial when his absence was 
caused by unavoidable accident. Yet- 
zer v. Martin, 58 Iowa 612, 12 NW 
630. (2) Unavoidable accidents to 
plaintiff and his witnesses or to his 
attorney are a reasonable ground for 
removing a nonsuit, ordered because 
plaintiff was not ready for trial when 
the docket was called. Douglass v. 
Frizzle, 2. S.C. L. 417. 

[ec] Sickness of plaintiff and ab- 
sence of attorney.—Where on an ap- 
plication by an administrator to set 
aside a judgment of dismissal ren- 
dered against his decedent, it appears 
that decedent was at the time of the 
dismissal eighty years of age, feeble, 
and unable to leave the house, and 
that his attorney was summoned to 
a distance on account of the illness 
of his wife, and plaintiff’s cause of 
action is meritorious, the dismissal 
should be set aside. Leaming v. Mc- 
Millan, 59 Ark. 162, 26 SW 820, 43 
AmSR 26. 

5. Ark.—Leaming vy. McMillan, 59 
Ark. 162, 26 SW 820, 43 AmSR 26. 

Cal.—Ashton v. Dashaway Assoc., 
4 Cal. Unrep. Cas. 27, 33 P 446. 

Ga.—Crawford v. Watkins, 118 Ga. 
631, 45 SE 482; Sparks v. Maxwell, 41 
Ga. 421. 

Ill.— Oliver v. Hart, 35 Ill. 55. 

Iowa.—Byington v. Quincy, 61 
Iowa 480, 16 NW 582. 

Nebr.—Lundgren y. Erik, 38 Nebr. 
363, 56 NW 992; Flannagan v. Elton, 
84 Nebr. 355, 51 NW 967; Brusa v. 
Sandwich Mfg. Co., 28 Nebr. 827, 45 
NW 250. 

N. J—Boone v. Ridgway, 27 N. J. 
a 3 297. 

Y.—McEwen v. Dimond, 81 App. 
Div. 626, 81 NYS 365; Gunn v. Metro- 
politan St. ey, 10s, 52 Mise. 108, 101 
NYS 791; Film Exch. v. U. S. Fidel- 
ity, ete, Co., 160 NYS 1019; Simon 
v. Borden’s Condensed Milk Co., 84 
NYS 476. 

N. D.—Lee_v.. Imperial El. Co., 34 
N. D. 1, 4..157 NW 688 [quot Cyc]. 

Okl1. —Aultman- Taylor Mach. Co. v. 
Caldwell, 14 Okl. 472, 78 P 319. 

Pa.—Sander v. Beilstine, 10 Pa. 
Dist. 747, 6 Pa. Co. 579, 8 Del. Co. 
331, 17 Montg. Co. 205 (sickness of 


attorney). 

Erg .—Munro. SMa Laurens, 26 S .C. 
Tex.—Smith v. Patrick, (Civ. <A.) 

36 SW 762. 


Wis.—Hine v. Grant, 119 Wis. 332, 
96 NW 796. 


Ont.—Scheeman v. Dundas, 2 Ont 
WR 184. 
[a] Where delay in appearing 


only slight.—Where an attorney ap- 
pears in court five minutes after the 
dismissal of the cause and rendition 


[§§ 151-152 


knowledge of the dismissal.® : 

[§ 152] 6. Application and Hearing. Applica- 
tions to set aside a dismissal or nonsuit and rein- 
state the case should usually be made by motion,’ 
or petition,’ by a party to the suit,® setting out the 
order complained of, and the grounds for vacating 
it,!° and supported by an affidavit or some other 
evidence of merit,!1 and such affidavit if not denied 


of judgment against his client be- 
cause of the absence of both attorney 
and client when the case was called 
for trial, it is not an abuse of discre- 
tion for the zourt, on motion sup- 
ported by a sufficient affidavit, to va- 
cate the order of dismissal and judg- 
ment, and restore the cause to the 
calendar. Ashton v. Dashaway As- 
soc., 4 Cal. Unrep: Cas. 27, 33 P 446. 

{[b] Where a cause is dismissed 
owing to violation of verbal agree- 
ment between counsel to postpone 
the trial, the court may reinstate the 
cause. Oliver v. Hart, 35 Ill. 55. 

6. Hinkle: v. Sullivan,) 108 App. 
Div. 316, 95 NYS 788. 

7. Ga.—Smith v. Sheffield, 83 Ga. 
nae 9 SE 791; Aiken v. Peck, 72 Ga. 


Ill.—Boyle v. Levi, 73 Ill. 175. 
Mich.—Voigt Brewery Co. v. Dono- 
van, 103 Mich. 190, 61 NW _ 343. 
Nebr.—Flannagan vy. Elton, 34 
EDF. 355, 51 NW 967. 
eeoF Y.—Kirby v. Sisson, 2 Wend. 
148 Pa. 


Pa.—Harvey v. Pollock, 
534, 23 A 1127. 

[a] There is no authority for a 
rule to open a judgment of nonsuit, 
such a judgment being not within 
the meaning of any of the acts in 
regard to the opening of judgments, 
but the proper and only practice is 
to apply to the court to take off 
the nonsuit. Pollock v. Harvey, 148 
Pa. 5463 23 A 1128; Harvey v. Pol- 


lock, Pa, 584, 23 A 1127. 
8. Cole v. Walker, 7 Kan. 139. 

eh Kenyon v. Pierce, (R. I.) 34 A 
1, 
10. Cole v. Walker, 7 Kan. 139; 


Porter v. Kruegel, 106 Tex. 29, 155 
Sw 174. 

[a] A petition to set aside a dis- 
missal for want of prosecution (1) 
must show that the petition in the 
suit dismissed stated a cause of acs 
tion; that the dismissal of such suit 
was not for petitioner’s negligence; 
that he was reasonably diligent in 
seeking reinstatement during = the 
term when it was dismissed; that, 
having duly filed a motion for rein- 
statement, he was not negligent in 
failing to have it acted upon at the 
same term; and must also show that 
a cause of action exists against de- 
fendant. Porter v. Kruegel, 106 Tex. 
29, 155 SW 174. (2) The motion 
should allege facts constituting a 
meritorious cause of action, and show 
that the judgment of dismissal can- 
not be ascribed to negligence on the 
part of plaintiff or his attorney. 
Drummond v. Lewis, (Tex. Civ. A.) 
157 SW 266. 

11. Atlanta v. Jenkins, 137 Ga. 
454, 73 SE 402; Smith v. Sheffield, 8&3 
Ga. 103, 9 SE 791; Hinkle v. Thomp- 
son, (Tex. Civ. A.) 195 SW 311. 

{a] A brief of the evidence must 
be filed by the movant with the mo- 
tion to reinstate a case in which a 
nonsuit has been awarded and the 
ease dismissed for want of sufficient 
evidence. Atlanta v. Junkins, 137 
Ga. 454, 73 SE 402. 

{[b] Plaintiff’s statement that it 
was not his intention to abandon the 
prosecution after delay in effecting 
an ordered change of venue is not 
conclusive on an application to re- 
instate the cause. Hinkle v. Thomp- 
son, (Tex. Civ. A.) 195 SW 311. 

fe] In Pennsylvania ex parte af- 
fidavits will not be considered upon 
a motion to take off a judgment of 
compulsory nonsuit. Kelly-Wood 


For later cases, developments and changes in the law:see cumulative Annotations, same title, page and note number, 
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will for the purpose of the motion be taken as true.!2 
But counter affidavits by defendant, containing mere 
opinion and matters of ‘‘information and belief,’? 
can be disregarded;!* and where the affidavits are 
contradictory, the court may give credence to those 
of one party instead of the other; nor is it an 
abuse of discretion to refuse to set aside a dis- 
missal for failure to file a complaint within the 
required time, where the affidavits of the attorneys 
as to the existence of an oral stipulation for the 
extension of the time to file the complaint are con- 
tradictory.1° The question of fraud in the procure- 
ment of a discontinuance of an action cannot be 
tried on affidavits in support of a motion to set 
it aside;?® nor on such a motion will the court 
take notice of objections to the sufficiency of the 
declaration.” On a motion to set aside a nonsuit, a 
defendant may object because of the loss of a note 
declared on, being a note payable to bearer, as an 
answer to the motion, although at nisi prius no such 
objection was taken, and defendant then set up a 
defense on the merits, by showing a want of. con- 
sideration.1§ 

[§ 153] 7. Imposition of Terms. A court in 
passing upon an application to set aside a dismissal 
or nonsuit and reinstate a cause may in its disere- 
tion impose reasonable terms as a condition of 
allowing such reinstatement,!® the most usual being 
the payment of costs,?° although such a condition 
should not be imposed when plaintiff is not in 
fault,2+ or where the United States is plaintiff ;?? 
and where the court erroneously directs a nonsuit, 
the cause may be reinstated during the term, with- 
out requiring the payment of costs.2? The court 
may also require plaintiff to indemnify defendant, 
so far as possible, for expenses incurred in the 
preparation of the trial of the case when regularly 
called.24 Compliance with an order requiring pay- 
ment of costs as a condition of reinstating a cause, 
or a waiver thereof, will be presumed where the par- 
ties appear and submit the matters of law and fact 


DISMISSAL AND NONSUIT 


[TSO] 12s 
to the court,?° and where a nonsuit is ordered to be 
set aside upon payment of costs, the payment is not 
a condition precedent to be performed before the 
full operation of the order.2* Whatever conditions 
are imposed in a reasonable exercise of judicial dis- 
cretion in setting aside the judgment of nonsuit 
must be submitted to; but when these conditions are 
complied with immunity against the judgment exists 
for all purposes.2? 

[§ 154] 8. The Order. A case dismissed can- 
not be reinstated on the docket by a mere ex parte 
order.?® Where a motion for a reconsideration of 
the judgment of dismissal is granted, and defendant 
then interposes a further defense, the granting of 
such motion is equivalent to setting aside the judg- 
ment of dismissal.2® Where a judgment. containing 
an order dismissing as to two of the defendants 
gave judgment by default against the third, an 
order granting a motion to set aside the judgement 
does not reach the order of dismissal.2° <A judg- 
ment denying a motion to reinstate is conclusive of 
all matters pleaded, or which could have been 
pleaded.*t An order vacating an order of dismissal 
in a consolidated cause should be entered in such 
cause under its proper title and number.*? When 
setting aside a nonsuit improvidently moved for 
and granted, the court may not, in the absence of 
the other party, order on the trial at the same 
term.?3 

Modification of an order of dismissal reserving 
jurisdiction to determine the equities of persons 
other than plaintiff and defendant is not a rein- 
statement of the case as to plaintiff and defendant.** 

[§ 155], 9. Waiver of Objections. An excep- 
tion to the reinstatement of a cause is waived where 
both parties waive jury, and submit the cause to the 
court for trial,?> or where defendant appears and 
takes part in all subsequent proceedings to final 
judgment on the merits.2° So, also, irregularities 
in setting aside a dismissal are waived where de- 
fendant consents to the making of the order setting 


ants eighty dollars, upon affidavit by 


Real Est. Co. v. Wilson, 19 Pa. Dist. 
612 { 


12. Flannagan v. Elton, 34 Nebr. 
355, 51 NW 967; Hofius v. Lenora, 
ree Copper Min. Co., Ltd., 13 B. C. 
22 


13. Moore v. Thompson, 138 Cal. 
23, 70 P 930. é 

14. Boyle yv. Levi, 73 Ill. 175. 

15. Rauer v. Wolf, 115 Cal. 100, 
46 P 902. 

16. Voight Brewery Co. v. Dono- 
van, 103 Mich. 190, 61 NW 343. 

17. Gottwald v. Weil, 68 Misc. 


466, 124 NYS 332; Van'' Vechten v. 


Graves, 4 Johns. (N. Y.) 403 (prop- 
erly arise on motion in arrest of 
judgment). 

18. Kirby v. Sisson, 2 Wend. 
CN. Y.) 550. 

19. Roth vy. Steffe, 9 LancBar 


(Pa.) 77; Miller v. Earle, (Tex. A.) 
e. SW 916. And see cases infra note 


20. U. S—Craven vy. Clark, 247 
Fed. 622. 

Ala.—Parker v. Doe, 20 Ala. 251; 
Reese vy. Billing, 9 Ala. 263. 
aye ae bees) v. Percy; 81 Ill. A. 

Ky.—Dana v. Gill, 5 J, J. Marsh. 
242 20 AmD 255. 

Minn.—Murray v. Mulligan, 135 
Minn. 471, 160 NW 1082. 

N. J—Boone v. Ridgway, 27 N. J. 
Eq. 297. 

N. Y.—Salkind v. Levy, 116 NYS 
581; Simon v. Borden’s Condensed 
Milk Co., 84 NYS 476. 


Syl C.—Williams v. Harper, Ye ual O75 
soG he Eatterty v. Ross, Wright 


Pa.—Marioni v. Melchiorri, 25 Pa. 
' - 


eee 521; Hughes v. Snee, 9 Pa. Dist. 


Ont.—Thibadeau v. Lindsay, 2 Ont 
WR 431. 

21. Kuber v. Gamache, 130 NYS 
aa Church y. Stevens, 110 NYS 


{a] Thus, costs should not be im- 
posed upon plaintiff as a condition 
to vacating an order dismissing a 
complaint, where the dismissal re- 
sulted from his failure to watch the 
court calendar, when he was under 
no obligation to do so. Church v. 
Stevens, 110 NYS 209. 

22. U. S. v. Stevens, 8 Utah 8, 28 
P 869. 

[a]. Thus where a suit brought by 
the United States is dismissed be- 
cause plaintiff's attorney is not ready 
for trial, and makes no showing for 
a continuance, it is error to impose 
upon plaintiff, as a condition to its 
reinstatement, the payment of costs 
and an attorney’s fee, in the absence 
of a statute authorizing such pay- 


ent U. S. v. Stevens, 8 Utah 3, 28 
23. McGowan v. Commonwealth 


Bank, 5 Litt. (Ky.) 271. 

24. Lodtman vy. Schluter, 71 Cal. 
94, 16 P 540; Murray v. Mulligan, 135 
Minn. 471, 160 NW i032 (expenses of 
procuring the attendance of nonresi- 
dent witness); McEwen v. Dimond, 
81 App. Div. 626, 81 NYS 365. 

[a] Payment of specific sum.— 
When a suit was dismissed for want 
of prosecution, upon motion of two 
of the defendants, the discretion 
vested in the trial court was proper- 
ly exercised in setting aside the 
judgment of dismissal, on condition 
that plaintiffs should pay to defend- 


plaintiffs’ attorney, showing that his 
absence on the day set for the hear- 
ing was unavoidable, because of 
prior important professional engage- 
ments, of which defendants’ attor- 
neys had notice, and that one of the 
defendants had not been served with 
process, although due diligence has 
been used. Lodtman y. Schluter, 71 
Cal. $4, 16 P 540. 

25. Walker v. Henry, 36 W. Va. 
100, 14 SE 440. 

26. Dana y. Gill, 5 J. J. Marsh. 
(Ky.) 242, 20 AmD 255; Hall v. Mac- 
kay, 78 Tex. 248, 250, 14 SW 615. 


27. Miller v. Parle, (Tex. A.) 15 
SW 916. See also Childs v. Mays, 73 
Tex. 76, 11 SW 154 (holding that, 


where plaintiff took a voluntary non- 
suit and then had the judgment set 
aside and the cause reinstated upon 
the payment of costs, such nonsuit 
did not have the effect of setting the 
statute of limitations in operation). 


28. Lacroix v. Bangs, 19 La. Ann. 
88. 

29. Howell v. Mason, 9 Ark, 406. 

80. Gibbs v. Petree, 7 Tex. Civ. A. 


526, 27 SW 685. 

31. Crawford v. Watkins, 118 Ga. 
631, 45 SE 482. / 
32. Chicago Title, etc., Co. v. Til- 
ton, 256 Ill. 97, 99 NE 897. 

83. Fifield v. Seeds, 18 N. J. L. 
66 


34. Cherry v. Dickerson, 128 Ark. 
572, 194 SW 690. 

35. Prall v. Hunt, 41 Ill. A. 140. 

36. Byrd v. McDaniel, 26 Ala. 582; 
Hair v. Moody, 9 Ala. 399; Grand 
Pace. Hotel Co. v. Pinkerton, 217 Tl. 
61, 75 NE 427 [aff 118 Ill. A. 89]; 
Crandall y. Kraetzer, etc., Co., 155 
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aside the dismissal,*? or where, after reinstatement, 
he takes active part in the trial of the case;3* and 
the technical error of setting aside a judgment of 
dismissal without notice to the opposite party may 
be waived where his counsel appear to the motion 
and are heard,?® or where the party himself is per- 
mitted. to be heard upon a motion to reinstate the 
judgment.*° i 

[§ 156] 10. Operation and Effect. Where a 
cause which had been dismissed is reinstated, i 
stands as if it had never been dismissed,*! and 
where the case is reinstated on plaintiff’s uncon- 
tested motion it cannot, before being reached a sec- 
ond time, be dismissed for a failure to prosecute.*? 
So where an order of dismissal has been entered, 
but is afterward at the same term set aside, and 
the cause continued for a further hearing, the court 
does not thereby lose jurisdiction of the parties.*? 
The fact that the court has reinstated on the docket 


* DISOBEDIENCE.* 

DISORDER.? An act of a nature to disturb the 
publie peace, or, as some writers term it, the ‘‘pub- 
lie repose;’’® an act which disturbs the quiet of a 
peaceful community;* an act which disturbs tran- 
quility and public order.® 

DISORDERLY. When applied to society the 
term means lawless;’ contrary to law;® violating or 
disposed to violate law and good order;® in a manner 


DISMISSAL AND NONSUIT—DISORDERLY 


-[§§. 155-157 


a case which has been dismissed does not, however, 
prevent defendant from pleading and proving on 
the trial an alleged agreement and settlement, in 
pursuance of which the case was to be dismissed, 


and that the entry of dismissal was in fact made in. 


accordance with such contract.*4 

[$ 157] 0. Curing or Waiving Discontinuance. 
As a general rule the right to insist that a cause is 
discontinued may be waived by the parties acquiesc- 
ing in the pendency of the litigation,*® as by the 
appearance of the objecting party after verdict.*® 
And a discontinuance caused by plaintiff’s failure 
to take judgment on unanswered counts of his dec- 
laration is cured after verdict by the statute of 
jeofails.47 So a discontinuance is waived where de- 
fendant appears and consents to a continuance after 
the cause has been discontinued.*® A motion for a 
nonsuit for the nonappearance of plaintiff will not 
be granted if he appears pending the motion.*® 


violating law and good order;?° not complying with 
the restraints of order and law;'1 not observing the 
requirements of law and public order;!* especially, 
constituting a nuisance;!° contrary to rules or estab- 
lished institutions ;1* unruly;1> not regulated by the 
restraints of morality;!® not observing order or 
amenable to restraint ;17 inclined to break loose from 
restraint ;!8 disreputable;1® turbulent;?° tumultu- 
ous; irregular;?? out of order;?* confused.** 


Ill. A. 496; Brunswick-Balke-Collen- 
der Co." v, Nix,. 138° Tll. A..559. 
é na Emmerich v. Hefferan, 97 N. Y. 

19. 
38. Hartford FY Ins. Co. v. North- 
ern Trust Co., 127 Ill. A. 355. 

39. Johnson vy. Whiting First Nat. 
Bank, (Ind. A.) 117 NE 676; Chicago, 
etc., R. Co, vy. Estes, 71 Iowa 603, 33 
NW 124; Turk v. Shein, 55 W. Va. 
466, 47 SE 253. 

fa] “he general appearance of 
defendant after an order setting 
aside a nonsuit waives want of no- 
tice of the order. Turk v. Shein, 55 
W. Va. 466, 47: SE 253. 

40. Yetzer v. Martin, 58 Iowa 612, 
12 NW 630. 

41. Ashland Second Nat. Bank v. 
Prichard, 172 Ky. 190, 189 SW 14; 
Kansas City Southwestern Nat. Bank 
v. McDermand, (Mo. A.) 187 SW 121, 
123 [cit Cyc]; Miller v. Earle, (Tex. 
A.) 15 SW 916; Duty v. Chesapeake, 
ete., R. Co., 70 W. Va. 14, 73 SE 331. 

[a] Subsequent inadvertent sign- 
ing of the judgment of nonsuit after 
it has been set aside does not affect 
the rule and cperate to keep the non- 
suit effective. Hatch v. English, 12 
Rob. (La.) 135. 

42. Smart v. Erlacher, 142 App. 
Div. 752,.127 NYS 720. 

43. Hutchinson Salt, ete, Co. v. 
Baldridge, 53 Kan. 522, 36 P 1005. 

44. Baynes v. Billups, 48 Ga. 347. 

45. Brent v. Coyle, 3 F. Cas. No. 
18387, 2 Cranch C. C. 287; Noe v. Tur- 
ner, 5 Ky. Op. 452. 

[a] The diseontinfiante of ‘a cause 
for want of an appearance or pro- 
ceeding for two terms after the sug- 
gestion of the death of a party is 
cured by the subsequent appearance, 
trial, and verdict. Brent v. Coyle, 3 
Soe No. 1,837, 2 Cranch C. C. 

87. 

- 46. Clark v. State, 4 Ind. 268. 
Compare American Burial Case Co. v. 
Shaughnessy, 59 Miss. 398 (holding 
that a statute providing that “dis- 
eontinuances” shall be cured by ver- 
dict does not apply to formal orders 


of the court dismissing cases for any 
cause, but only to discontinuances 
arising from the acts or omissions 
of the parties or their counsel which 
by the common law operated as tech- 
nical discentinuances of the suit). 

sth Tucker v. Zollicoffer, 20 Miss. 


48. Hayes v. Dunn, 186 Ala. 528, 

384 S 944, 

49. Wright v. Phillips, 2 Greene 
(Iowa) 191. 

1. Disobedience: Of: 

Agent see Agency § 370. 

Court see Contempt § 12; Costs § 
733; Dismissal and Nonsuit § 90; 
Injunctions [22 Cye 1009]; Plead- 
ing [31 Cyc 932]. 

Pupil see Schools and School Dis- 
tricts [35 Cyc 1187]. 

Receiver see Receivers [34 Cyc 250]. 

Seaman see Seamen [35 Cyc 1189, 
1201, 1218], 

Servant see Master and Servant [26 
Cyc; 992, 515354. 

2. See Disorderly post this page. 

3. Mali v. Hudson County Common 
Jail, 120 U.S. 1,17, .7,SCt 385, 30 L. 
ed. 565. 

4 Mali v. Hudson County Common 
Jail, 120°U. S..1,.17,.7 SCt 385, 30 L. 
ed. 565 

5. Mali v. Hudson County Common 
Jail,,120 :Uy 8S. 4,17, 7 SC, 3867 30 
L. ed. 565. 

6. Disorderly: 

Panee ey see Disorderly Conduct post 
p i 

House see Disorderly Houses post 
this volume. - 

7. Webster D. [quot Pratt v. 
Brown, 80 Tex. 608, 614, 16 SW 443]; 
In re Aldermen, etc., 2 Pars. Hq. Cas. 
(Pa.) 458, 464. 

[a] As disobedience of law.—The 
term as used in a liquor dealer’s 
bond, conditioned that the principal 
will not suffer his place to be disor- 


derly, is used in its ordinary sense, 


and is not limited to its legal signi- 
fication, as applied to a disorderly 
house. Thus the selling of liquor 
to a minor rendered the premises dis- 


orderly, within the condition of the 
bond, Peo. v. Eckman, 63 Hun 209, 
216, 18 NYS 654. 

8. In re Aldermen, etc., 2 Pars. 
Eq. Cas. (Pa.) 458, 464; Pratt v. 
Brown, 80 Tex. 608, 614, 16 SW 443. 

9. In re Aldermen, ete., 2 Pars. Eq. 
Cas. (Pa.) 458, 464. 

[a] “Disorderly manner.’”’ — The 
words as used in Rev. St. (1881) 3 
2097, providing that whoever keeps 
a place where intoxicating liquors 
are sold, bartered, or given away, or 
suffered to be drunk in a disorderly 
manner, to the annoyance or injury 
of any part of the citizens of the 
state, shall be fined, ete., applies not 
only to a selling, ete., in a disorderly 
manner, but also applies to the man- 
ner of keeping the house. Nace v. 
State, 117 Ind. 114; 116, 19 NE 729. 

10. In re Aldermen, etc., 2 Pars. 
Eq. Cas. (Pa.) 458, 464. 

11. Webster D, [quot Peo. v. Eck- 
man, 63 Hun 209, 216, 18 NYS 654]. 

12. Standard D. [quot Morris v. 
State, 18 Ga. A. 684, 688, 90 SE 361]. 

18. Standard D. [quot Morris v. 
State, 18 Ga. A. 684, 688, 90 SE 361]. 

14. In re Aldermen, ete. 2 Pars. 
Eq. Cas. (Pa.) 458, 464. 

15. Standard D. [quot .Morris v. 
State, 18 Ga. A. 684, 638, 90 SE 361]; 
In re Aldermen, etc., 2 Pars. Eq. Cas. 
(Pa.) 458, 464. 

16. /Webster D. [quot Peo. v. Eck- 
man, 63 Hun 209, 216, 18 NYS 654]. 

17., Standard D. [quot Morris v. 
State, 18 Ga. A. 684, 688, 90 SE 361]. 

18. In re Aldermen, ete., 2 Pars. 
ae ence (Pa.) 458, 464, 

Standard D. [quot Morris v. 
Biante: 18 Ga. A. 684, 688, 90 SH 361]. 

20. Standard D. [quot Morris v. 
State, 18 Ga. A. 684, 688, 90 SE 361]. 

21. Standard D. [quot Morris v. 
State, 18 Ga. A. 684, €88, 90 SE 361]. 

22. Standard D. [quot Morris v. 
State, 18 Ga. A. 684, 688, 90 SE 361]. 

23. Pratt v. Brown, ’80 Tex. 608, 
614, 16 SW 443. 

24. Webster D. [quot Pratt v. 
Brown, 80 Tex. 608, 614, 16 SW 443]. 


* By WILLIAM MorRTIMER CROWTHER (Disobedience—Disorderly inclusive). 
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DISORDERLY CONDUCT 


By James Joun Lewis * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page.] 


ANALYSIS 


I. NATURE AND ELEMENTS OF OFFENSE [(§ 1-14] p 1216 
A. In General [§ 1] p 1216 
B. Under Statutes and Ordinances [§§ 2-14] p 1216 
. In General [§ 2] p 1216 
. Intent [§ 3] p 1218 
. Disturbance or Endangering Public Peace [§ 4] p 1218 
. Want of Provocation [§ 5] p 1218 
. Place [§ 6] p 1218 
. Particular Acts [§§ 7-14] p 1219 
a. In General [§ 7] p 1219 
b. Offensive Language [§§ 8-10] p 1219 
(1) In General [§ 8] p 1219 
(2) In or near Private House [§ 9] p 1220 
(3) In Presence of Female [§ 10] p 1220 
ce. Quarreling [§ 11] p 1221 
d. Fortune Telling, Palmistry, Etc. [§ 12] p 1221 
e. Drunkenness [§ 13] p 1221 
f. Miscellaneous Acts [§ 14] p 1221 


II. DEFENSES [§ 15] p 1222 
III. PERSONS LIABLE [§ 16] p 1223 


IV. sae gem INFORMATION, OR COMPLAINT [§§ 17-24] p 1223 
A. In General [§ 17] p 1223 

. Setting Out Statute or Ordinance [§ 18] p 1224 

. Intent [§ 19] p 1224 

. Place [§ 20] p 1224 

. Persons Disturbed, Annoyed, Htc. [§ 21] p 1224 

. Offensive Language [§ 22] p.1225 

. Want of Provocation [§ 23] p 1225 

. Second or Subsequent Offense [§ 24] p 1225 


V. ISSUE, PROOF, AND VARIANCE [§§ 25-27] p 1225 
A. What Must Be Proved [§ 25] p 1225 
B. Evidence Admissible under Pleadings [§ 26] p 1225 
C. Variance [§ 27] p 1225 


VI. EVIDENCE [§§ 28-31] p 1225 

A. In General [§ 28] p 1225 
B. Presumptions and Burden of Proof [§ 29] p 1226 
C. Admissibility [§ 30] p 1226 
D. Weight and Sufficiency [§ 31] p 1227 

VII. TRIAL [§§ 32-35] p 1228 
A. Election by Prosecution [§ 32] p 1228 
B. Province of Court and Jury [§ 33] p 1228 
C. Instructions [§ 34] p 1228 
D. Verdict [§ 35] p 1229 

VIII. CONVICTION, COMMITMENT, AND PUNISHMENT [§ 36] p 1229 


IX. APPEAL AND ERROR [§ 37] p 1229 


CROSS REFERENCES 


Abandonment of wife or family see Husband and Wife Affray see Affray 2 C. J. p 383. 
(21 Cye 1611]; Parent and Child [30 Cyc 1676]. Arrest of disorderly person see Arrest § 31 et seq. 


* Author of “Convicts” 13 C. J. p 911, “Coroners” 13 C. J. p 1239, “Debt, Action of” ante p 1, “Disorderly 
Houses” post p 1230, “Disturbance of Public Meetings’ post p 1387. 


AoPPwnre 


Toss spQanPr 
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aoeae and battery see Assault and Battery 5 C. J. p 


Blasphemy see Blasphemy 8 C. p 1117. 
a ies the peace see ateay of the Peace 9 C. J. 
8 


Common scold see Common Scold 12 C. J. p 208. 
Constitutionality of statutes see Constitutional Law §§ 
425-438, 453, 468, 868, 894-914, 962, 1069-1099. 
Construction of statutes see Criminal Law §§ 22-40; 

Statutes [386 Cyc 1180]. 
Contempt of court see Contempt §§ 8-51. 
Costs in criminal actions see Costs § 788 et seq. . 
Criminal law generally see Criminal Law 16 C. J. 
pl. 
Disorderly conduct: 
Ground for: 
Ejection of passenger see Carriers § 1165. 
Expulsion of member of: 
City keunell see Municipal Corporations [28 Cyc 


Congress see United States [39 Kee 700]. 
Legislature see States [36 Cyc 848]. 
Removal or expulsion of public see Officers [29 
Cye 1409]. 
Disorderly house see Disorderly Houses post p 1230. 
Disturbance of public assembly see Disturbance of 
Public Meetings post p 1387. 
Dueling see Dueling [14 Cyc 1111]. 
Ejectment of passenger see Carriers § 1165. 
Fortune telling see Vagrancy [39 Cyc 1110]. 
Gambling see Gaming [20 Cyc 895]. 
Intoxication see Drunkards [14 Cyc 1092]. 


DISORDERLY CONDUCT 


[§§ 1-2 


Tureen see Courts §§ 413-417; Criminal Law §§ 
Lewdness see Lewdness nee Cye 208]. 

Libel see Isibel [25 Cyc 567]. 

Malicious mischief see Malicious Mischief [25 Cyc 1671]. 
Nuisances see Nuisances [29 Cyc 1143]. 

cae against public decency see Obscenity [29 Cyc 


Ordinance: 

Generally see Municipal Corporations [28 Cyc 692]. 
In conflict with statute see Municipal Corporations 
[28 Cye 701]. 

Power of municipality to define and punish see Criminal 
art § 14; Municipal Corporations [28 Cyc 692 et 
se 

Prize fighting see Prize Fighting [32 Cyc 395]. 

Profane swearing and cursing see Profanity [32 Cyc 


Prostitution see Prostitution [32 Cye 731]. 

pect one street or highway see Highways [37 Cyc 

Repeal of statute see Criminal Law §§ 33-39. 

Riot and rout see Riot [34 Cyc 1770]; Unlawful As- 
sembly [39 Cyc 831]. 

Sunday, disorderly conduct on see Sunday [37 Cyc 535]. 

Threat see Threats [38 Cyc 289]. 

Unlawful assembly see Unlawful Assembly [39 Cyc 


831]. 
Vagrancy see Vagrancy [39 Cyc 1108]. 
Weapon: 
Carrying of see Weapons [40 Cyc 854]. 
Firing of see Weapons [40 Cyc 869]. 


I. NATURE AND ELEMENTS OF OFFENSE 


[§ 1] A. In General. The term ‘‘ disorderly con- 
duct’’ does‘not designate any offense known to the 
common law,! although misconduct which was of 
such a character as to constitute a public nuisance 
was indictable.2 The term is now commonly used, 
however, sometimes in statutes, but more often in 
municipal ordinances,? to designate certain minor 
offenses. These offenses are sometimes made mis- 
demeanors by the statutes,® but they have also been 
said to be below the grade of misdemeanor,® and 
are in their nature a species of nuisance.” It is a 
broader term than ‘‘breach of the peace,’’ for neces- 
sarily a person who commits a breach of the peace 
is guilty of disorderly conduct, but all disorderly 
conduct is not necessarily a breach of the peace, as 
where it is merely calculated to disturb or annoy.® 

[§ 2] B, Under Statutes and Ordinances—1. In 


General. Disorderly conduct is a statutory offense.° 
The statutes now in force in England providing for 
the arrest and punishment of persons charged with 
idleness, disorderly conduct, vagrancy, ete., are the 
statute of 5 Geo. IV ¢ 83, passed in 1824, and the 
amendatory acts of 1 & 2 Vict. ¢ 38, 31 & 32 Vict. 
e 52, and 32 & 33 Vict. ¢ 99.1° The statute of 
5 Geo. IV ¢ 83 was a revision of preéxisting statutes 
upon the subject and would seem to have furnished 
a general outline for legislation of the same class 
in this country.1! Under the modern statutes and 
ordinances relating to disorderly conduct, it may be 
said in general that words and acts which tend to 
disturb the peace or endanger the morals, safety, 
or health of the community, or of a class of persons, 
or of a family, are punishable? There is no defi- 
nite, certain, and generally accepted definition of the 


1. State v. Moore, 166 N. C. 371,| inal offences against the State which|v. Davis, 80 App. Div. 448, 80 NYS 


81 SE 693; 
N. C. 716, 23 SE 157. 
State Reformatory for Women, 176] ordinances .. 


State v. Sherrard, 117] would also be disorderly conduct. To] 872 [aff 176 N. Y. 465, 68 NE 884] 
And see Peo. v.| this latter class of cases do the city} (holding that 
. apply. 


disorderly conduct 
In State v.| does not constitute any crime known 


N. Y. 465, 470, 68 NE 884 (where the} Cainan, 94 N. C. 880, Merrimon, J.,| to the law, and it is only when it 


court said: 
no such offense as ‘disorderly con- | nance, 


“In the abstract there is| says of a somewhat similar ordi-| tends to a breach of the peace that 
‘the ordinance has reference | it constitutes a minor offense cogniz- 


duct,’” but by statute the doing of 
certain acts may constitute disorder- 
ly conduct tending to the breach of 
the peace). 

2. State v. Sherrard, 117 N. C. 716, 
23 SE 157. And see Com. v. Smith, 
6 Cush. (Mass.) 80 (holding that the 
charge of committing a “disturbance 
of divers citizens” by noises in the 
public streets does not set forth any 
criminal offense; if it is an offense, it 
is a nuisance and should be charged 
as_ such). To same effect Com. v. 
Oaks, 113 Mass. 8; Com. v. Harris, 
101 Mass. 29; State v. Hettrick, 126 
N. C. 977, 35 SE 125. See also Nuis- 
ances [29 Cye 1143]. 

3. Kinney v. Blackshear, 115 Ga. 
810, 42 SE 231; In re Stegenga, 133 
Mich. 55, 59, $4 NW 385, 61 LRA 
763; State y. Moore, 166 N. C. 371, 
81 SE 693; State v. Kennan, 25 Wash. 
621, 66 P 62. And see Callan v. Wil- 
son, 127 U. S. 540, 555, 8 SCt 1301, 32 
L. ed. 223 (where the court said: 
“Without furthey, reference to the 
authorities, and conceding that there 
is a class of petty or minor offenses, 
not usually embraced in public crim- 
inal statutes, and not of the class or 
grade triable at common law by a 
jury”). 

“There are actS amounting to dis- 
orderly conduct which come under 
the ban of the general law and there 
are other acts not amounting to crim- 


to, and forbids such acts and conduct 
of persons as are offensive and de- 
leterious to society, particularly in 
dease populations, as in cities and 
towns, but which do not per se con- 
stitute criminal offenses, under the 
general law of the State.’” State v. 
Sherrard, 117 N. C. 716, 719, 23 SE 
157. To same effect State v. Deb- 
nam, 98 N. C. 712, 3 SE 742. 

“In the government of the crowded 
population of cities, it is necessary 
to punish many things that in tne 
country may be passed unnoticed. 
In thickly-settled communities the 
beginnings of evil must be checked. 
This is particularly true of conduct 
often not amounting to a breach of 
the peace, which is ‘calculated to dis- 
turb the peace and dignity’ of the 
community. Regulations of disor- 
derly conduct are therefore things 
generally recognized as ‘properly be- 
longing to tne police of incorpo- 
rated cities.’”’ Mt. Sterling v. Holly, 
as Ky. 621, 624, 57 SW 491, 22 KyL 


“The condition of society in cities 
is such as to call for more stringent 
regulations than those usually pro- 
vided for the state at large.” In re 
Stegenga, supra. 

4 Deering v. Gebhardt, 57 Misc. 
451, 108 NYS 715; State v. Moore, 166 
N. C. 371, 81 SE 693; State v. Ken- 


nan, 25 Wash. 621, 66 P 62. See Peo. 


able by the police magistrates of tne 
city of New York). 

Particular acts see infra §§ 7-14. 

5. See statutory provisions and or- 
dinances. 

6. Peo. v. Davis, 80 App. Div. 448, 
80 NYS 872 [aff 176 N. Y. 465, 68 NE 
884]; Peo. v. City Prison, 44 Misc. 
149, 89 NYS 830 (holding that the 
offenses enumerated in L. [1882] c 
410 §§ 1458, 1461, do not reach the 
dignity of misdemeanors under the 
common law); State v. Moore, 166 
N. C./371, 81 SE 693. 

7. |State vs Moore, 166 N. C. 371, 
Heels 693; Com. v. Moore, 21 Pa. Co. 

8. Garvin v. Waynesboro, 15 Ga. 
A. 633, 84 SE 90: Mt. Sterling v. 
Holly, 108 Ky. 621, 57 SW 491, 22 KyL 
358. 


9. See supra § 1. 

10. Stoutenburgh v. Frazier, 16 
App. (D. C.) 229, 236, 48 LRA 220. 

11. Stoutenburgh v. Frazier, 16 
App. (D. C.) 229, 236, 48 LRA 220. 

12. State y. White, 64 N. H. 48, 
5 A 828; State v. Moore, 166 N. C. 
371, 372, 81 SE 693 (where the court 
said: “Conduct can hardly be de- 
seribed as disorderly unless it tends 
in some degree to disturb the péace 
or good order of the town, or has a 
vicious or injurious tendency”). See 
eases infra this section; and § 7 et 
seq. 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number. 


—_— 


§ 2] 


term ‘‘disorderly conduct’’+% under these statutes 
and ordinances, which vary in both scope and phrase- 
It is obviously impossible in a statute or 
ordinance to specify and particularize all of the acts 
which would constitute disorderly conduet,® and for 
this reason in some jurisdictions the statutes define 
disorderly conduct as any such conduct as in the 
opinion of the magistrate tends to a breach of the 
peace ;!° and even in the absence of such a statutory 
definition it is generally a question for the magis- 
trate whether or not the particular act complained 
of is comprehended within the expression ‘‘disorder- 


ology.'4 


ly conduct.?’17 


13. Cohen y. Workhouse, 150 NYS 
596. See Peo. v. State Reformatory 
for Women, 88 Misc. 233, 77 NYS 146 
[aff 80 App. Div. 448, 80 NYS 872 
(aff 176 N. Y. 465, 68 NE 884)] 
(where it is said that the mere phrase 
“disorderly conduct,” standing alone, 
without a statement of the particu- 
lar acts constituting the offense, has 
no legal meaning and does not state 
by commission of any criminal 
act). 

“Apparently the term ‘disorderly 
conduct’ is one of rather nebulous 
and uncertain meaning, since it has 
been variously defined in different 
jurisdictions, and no definition of 
such precision is generally accepted 
as that it may always be readily de- 
termined whether particular conduct 
is or is not disorderly. One who 
commits a breach of the peace is 
of course guilty of disorderly con- 
duct, but not all disorderly conduct 
is necessarily a breach of the peace, 
—as where it is merely calculated to 


disturb or annoy. Mt. Sterling v. 
Holly, 108 Ky. 621, 57 SW 491,. 22 
KyL 358. Among acts which have 


been held to constitute disorderly 
conduct are: making noises, exclama- 
tions, and ouicries in the public 
street, by which people are drawn to- 
gether and the highway obstructed 
(Com. v. Spratt, 14 Phila. (Pa.) 365); 
revelling or behaving in a boisterous 
manner (In re Began, 12 R. I. 309); 
ealling a non-union workman a scab 
during a period of public excitement 
(Com. v. Redshaw, 2 Pa. Dist. 96, 12 
Pa. Co. 91); riotously raising a pole 
in a public street (Com. v. Morrison, 
Add. (Pa.) 274); exhibiting an effigy 
calculated to provoke a breach of 
the peace (Com. v. Haines, 4 PaLJR 
17, 6 PaLJ 239); depositing an ir- 
ritant substance so that one may ap- 
ply it to his person (Peo. v. Blake,.1 
Wheel. Cr. (N. Y.) 490); purposely 
driving a heavily loaded wagon over 
a water-hose in use by firemen at a 
fire (Com. v. Moore, 21 Pa. Co. 321); 
and even the act of an innkeeper in 
refusing to entertain a traveler (4 
Blackst. Comm. 168). As was said 
in Sheppard v. Jackson, 11 Ga, A. 811, 
$12, 76 SE 3867, ‘we recognize, of 
course, that the expression ‘disor- 
derly conduct” would include a va- 
riety of acts, and generally it would 
be a question for the magistrate to 
say whether or not the particular act 


complained of was comprehended 
within the expression “disorderly 
conduct.” .. . Generally, “disorder- 


ly conduct’ means some act which 
tends to a breach of the peace, or at 
least to disturb that portion of the 
public which may see or hear the 
conduct claimed to have been disor- 
derly.’ Equally varied have been the 
definitions applied to the term ‘disor- 
derly person.’ So far as we can 
gather from the decisions by courts 
of last resort in this State, the term 
‘disorderly conduct’ as used in a 
municipal ordinance, where its limi- 
tations are not expressly declared by 
the ordinance, kas been held to in- 
clude not only violent or boisterous 
conduct calculated to disturb the 
peace and quiet of an entire com- 
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DISORDERLY CONDUCT 


son’’ 


derly conduct,?$ 


munity, but also loud, boisterous, or 
offensive conduct which affects the 
peace and quiet of the person or per- 
sons who witness the same and who 
may be disturbed thereby. In other 
words, a single resident or person in 
a community is entitled to the full 
protection of the law in preserving 
him from any unnecessary and an- 
noying destruction of that quietude 
which he has the right to enjoy.” 
Garvin v. Waynesboro, 1) Ga. A. 633, 
636, 84 SE 90. 

14. See statutory provisions and 
ordinances; and Ellis v. Pratt City, 
113 Ala. 541, 21 S 206; Mullens v. 
State, 82 Ala. 42, 2 S 481, 60 AmR 
731; Bragg v. State, 69 Ala. 204; De 
Witt v. Lacotts, 76 Ark. 250, 88 SW 
877; Lofland v. State, 26 Del. 333, 83 
A 1033; Kinney v: Blackshear, 115 
Ga. 810, 42 SE 231; Hardin v. State, 
114 Ga. 58, 39 SE 879; Daniel v. Ath- 
ens, 110 Ga. 289, 34 SE 1016; Keck 
v. Gainsville, 98 Ga. 428, 25 SE 559; 
Kahn v. Macon, 95 Ga. 419, 22 SE 
641; Garvin v. Waynesboro, 15 Ga. A. 
633, 84 SE 90; Fountain v. Fitzgerald, 
2 Ga. A. 713, 58 SE 1129; Chicago v. 
Weber, 174 Ill. A. 263; Chicago v. 
Baker, 157 Ill. A. 130; Chicago v. 
Hook, 151 Ill. A. 265; Jacksonville v. 
Headen, 48 Ill. A. 60; Frankfurter v. 
Bryan, 12 Il, A. 549; Mt. Sterling v. 
Holly, 108 Ky. 621, 57 SW 491, 22 Ky 
L 358; Com. v. Foley, 99 Mass. 479; 
In re Stegenga, 133 Mich. 55, 94 NW 
385, 61 LRA 763; Grand Rapids: v. 
Williams, 112 Mich. 247, 70 NW 547, 
67 AmSR 396, 36 LRA 137; Peo. v. 
Elmer, 109 Mich. 493, 67 NW _ 550; 
State v. Swanson, 106 Minn, 288, 119 
NW 45; State v. Shelby, 95 Minn. 65, 
103 NW 725; Quinn v. State, 65 Miss. 
479, 4 S 548; State v. Fogerson, 29 
Mo. 416; Herbes v. State; 79 Nebr. 
832, 113 NW 530; State v. White, 64 
N. H, 48, 5 A 828; State v. Kennison, 
55 N. H. 242; State v. Rollins, 55 
N. H. 101; State v. Kenilworth, 69 
N. J. L. 114, 54 A 244 [aff 69 N. J. L. 
674 mem, 56 A 1133 mem]; Cowell 
v. State, 63 N. J. L. 523, 43 A 436; 
Bassette v. State, 51 N. J. L. 502, 18 
A 354; Peo. v. Weiler, 179 N. Y. 46, 
71 NE 462, 1 AnnCas 155; Peo. v. 
State Reformatory for Women, 176 
N. Y. 465, 68 NE 884; Peo. v. Davis, 
137 App. Div. ‘389, 122 NYS 788; Peo. 
v. Mansi, 129 App. Div. 386, 113 NYS 
866; Peo. v. Solomon, 125 App. Div. 
429, 109 NYS 906; Peo. v. Markowitz, 
119 App. Div. 841, 104 NYS 872 [aff 
189 N. Y. 562 mem, 82 NE 1130 mem]; 
Peo. v. St. Clair, 90 App. Div. 239, 
86 NYS 77 [rev on other grounds 179 
N. Y. 578 mem, 72 NE 1147 mem]; 
Peo. v. Miller, 88 Hun 82; Peo. v. 
Lukowsky, 94 Misc. 500, 159 NYS 599; 
Peo. v. Gerstenfeld, 92 Misc. 388, 
156 NYS 991; Peo. v. Malcolm, 90 
Mise. 517, 154 NYS 919; Peo. v. Sin- 
clair, 86 Misc. 426. 149 NYS 54; Mat- 
ter of Jacobs, 57 Misc. 655, 109 NYS 
1068; Peo. v. City Prison, 44 Misc. 
149, 89 NYS 830; Peo. v. Whitman, 
157 NYS 1107 [rev on other grounds 
178 App. Div. 193, 165 NYS 148]; 
State v. Moore, 166 N. C. 371, 81 SE 
693; State v. Hettrick, 126 N. C. 977, 
85 SE 125; State v. Sherrard, 117 
N. C. 716, 23 SE 157; State v. Deb- 


Disorderly person.'§ 
guilty of disorderly conduct is a ‘‘disorderly per- 
son,’’!® but where statutes define ‘‘a disorderly per- 
and distinguish acts which may constitute the 
offense of disorderly conduct, the distinction is to be 
preserved and the different provisions relative to the 
different offenses particularly followed.2° 

Disturbing religious services may constitute dis- 
orderly conduct.?* 

Vagrancy *? may ordinarily be considered disor- 
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Ordinarily a person who is 


but not where statutes define va- 


grancy and manifest a contrary intention,** ; 
Making a brawl and tumult is a separate statutory, 


nam, 98 N. C..712, 3 SE 742; State v, 
Cainan, 94 N. C. 880; Barton: v. La 
Grande, 17 Or. 577,22 P,111; Com; 
v. House of Correction, 22 Pa. Dist. 
413, 38 Pa. Co. 112; Com. v.' Sybert, 
20 Pa. Dist. 88; Com. v, Ferree, 6 Pa. 
Dist. 639, 20 Pa. Co 87; Georgetown 
v. Scurry, 90° S.C. ''346,'°73 (Sk''353* 
Pratt v. Brown, 80 Tex. 608, 16 SW 
443; Austin v. State, 57 Tex. Cr. 623, 
124 SW _ 636; State v. Kennan, 25 
Wash. 621, 66 P 62; Rex vy. Clarke, 1 
Cowp. 35, 98 Reprint 953. 

apts Cohen y. Workhouse, 150 NYS 


16. Peo.. v. Mansi, 129 App. Div. 
386, 113 NYS 866; Matter of Miller, 1 
Daly (N. Y.) 562, 19 AbbPr 394; Co- 
hen v. Workhouse, 150 NYS 596. But 
see Peo. v. State Reformatory for 
Women, 88 Misc. 233, 240, 77 NYS 
145 [aff 80 App. Div. 448, 80 NYS 
872 (aff 176 N. Y. 465, 68 NE 884)] 
(where the court said: “I have read 
with much care the opinion in Twelve 
Commitments’ Cases, 19 AbbPr 
(N. Y.) 9894... . If it were really 
said there as is claimed that under 
the phrase ‘disorderly conduct’ mag- 
istrates may decide anything they 
wish to. be ‘disorderly conduct,’ I 
could not agree with it. There can 
be no such absolute power under our 
system of government. ... If mag- 
istrates were under no definition or 
limitation, but free to call anything 
they choose ‘disorderly conduct,’ and 
hold persons therefor, no one’s lib- 
erty would be safe’). 

17. Garvin v. Waynesboro, 15 Ga. 
A. 633, 84 SE 90; Sheppard v. Jack- 
son, 11 Ga. A. 811, 11 SE 367. ; 

18. As drunkard, gamester, vag- 
abond, etc., see cross references su- 
pra p 1216. 

19. In re Stegenga, 133 Mich. 55, 
94 NW 885, 61 LRA 763;'Matter of 
Miller, 1 Daly (N. Y.) 562, 19 AbbPr 
394. 

20. Matter of Miller, 1 Daly (N. Y.)- 
562, 19 AbbPr 394; In re Newkirk, 37 
Mise. 404, 75 NYS 777; Matter of Mc- 
Mahon, 64 HowPr (N. Y.) 285. And 
see Peo. v. State Reformatory for 
Women, 38 Misc. 233, 240, 77 NYS 145 
{aff 80 App. Div. 448, 80 NYS 872 (aff 
176 N. Y. 465, 68 NE 884)] (where 
the court said: “It seems that the 
phrase ‘disorderly conduct’ has been 
sometimes used when the well de= 
fined phrase ‘disorderly person’ was 
meant. The persons classed as ‘dis- 
orderly persons’ by the said Code 
section 899, and for a summary dis- 
position of whom provision is made, 
are not classed as felons or misde- 
meanants at all. They are not tried 
for any crime, and our city magis- 
trates therefore have jurisdiction of 
their cases”). 

21. Peo. v. White, 152 NYS 887. 

Disturbance of religious meetings 
generally see Disturbance of Public 
Meetings post. 

22. See Vagrancy [39 Cye 


23. In re Stegenga, 133 Mich. 55, 
94 NW 385, 61 LRA 763; Matter of 
oe Way, 41 Mich, 299, 1 NW 
021. : 

24. See statutory provisions and 
ordinances. 
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offense distinct from disorderly conduct in some 
jurisdietions.”> 

[§ 3] 2. Intent.2° Owing to the diversity of the 
seope and phraseology of the statutes and ordi- 
nances relating to disorderly conduct, the only gen- 
eral statement which it seems possible to make as 
to whether intent is an element of the offense is 
that a willful or unlawful purpose is not an element 
of the offense unless made so by statute.27 The same 
statute or ordinance sometimes makes intent an ele- 
ment of the offense in connection with the doing of 
certain acts and dispenses with it in connection with 
others.?8 

[§ 4] 38. Disturbance or Endangering Public 
Peace.2® Since the object and purpose of the stat- 
utes and ordinances relating to disorderly conduct 
is usually to check the beginnings of evil,®° it is 
ordinarily sufficient if the conduct of accused has a 
tendeney to endanger the public peace,*! conyen- 
ience,*2 morals,*° or safety. Under some statutes 
the act must not only have a tendency to disturb 
the public, but it must in fact disturb some portion 
thereof,?> although it need not even disturb all of 


25. State v. Fogerson, 29 Mo. 416; 
State v. Rollins, 55 N. H. 101; Com.| of the peace. 
v. Moore, 21 Pa. Co. 321. 
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those who are present and hear or see the disorderly 
conduct,®* it being sufficient if one person is dis- 
turbed under some statutes or ordinances.%? 

[§ 5] 4. Want of Provocation. Want of provo- 
cation is an element of the offense of disorderly con- 
duet where the statute so provides.°® The provo- 
cation may arise from either words or acts.°® Under 
such a statute a person charged with using profane 
language in the presence of a female may defend 
by showing that he was provoked to use the lan- 
guage by someone other than such female.*?> In de- 
termining whether there was provocation all the cir- 
cumstances, such as the language used, the relation- 
ship of the parties, the state of feeling between 
them, the tone, manner, and spirit in which the 
language was used, are to be taken into consid- 
eration.*+ 

[§ 6] 5. Place. Generally the statutes and ordi- 
nanees make the place of the commission of dis- 
orderly conduct an element of the offense? Usual- 
ly the disorderly conduct is prohibited in a public 
place,*® or in a place which would ordinarily be in- 
cluded in a definition of a public place, such as 


reasonably tend to provoke a breach $2. State v. White, 68 N. H. 48, 
f The record does not|5 A 828; Com. y. Spratt, 14 Phila. 
disclose upon which language the} (Pa.) 365. 


26. See generally Criminal Law] jury proceeded, and, if they acted 33. Frankfurter v. Bryan, 12 Ill. 


§§ 41, 42. 

27. See statutory provisions and 
ordinances; and cases supra note 14. 

[a] Illustrations of cases where 
intent not an element of offense.—(1) 
Voluntary use of abusive or insult- 
ing language. Mullens v. State, 82 
Ala. 42, 2 S 481, 60 AmR 731; Wiley 
v. State, 10 Ala. A. 249, 65 S 204 
(holding that, if the natural and nec- 
essary effects of the language used by 
accused was insulting, it is no de- 
fense that he had in mind a meaning 
which was not insulting). (2) The 
voluntary use of abusive, insulting or 
obscene language in the presence of a 
woman, although used in an ordinary 
conversation without intent that it 
should be overheard by her.  Jor- 
dan v. State, 13 Ala. A. 180, 68 S 585. 
(3) Going near a private house and 
using profane language calculated to 
disturb the inhabitants thereof. Wat- 
son v. State, (Tex. Cr.) 50 SW 340. 
(4) Using abusive language natural- 
ly tending to cause a breach of the 
peace. State v. Shelby, 95 Minn. 65, 
103 NW 725. (5) Beating a drum 
within town limits without command 
from military officer. State v. White, 
64 N. H, 48, 5 A 828. 

[b] Tlustrations of cases where 
intent an element of offense.—(1) 
Threatening, abusive, or insulting 
behavior with intent to provoke a 
breach of the peace. In re Newkirk, 
37 Misc. 404, 75 NYS 777. (2) Use 
of abusive language under circum- 
stances not naturally tending to a 
breach of the peace. State v. Shelby, 
95 Minn. 65, 103 NW 725. (3) Where 
a conviction for discharging a fire- 
arm in a city was held to be no 
violation of an ordinance forbidding 
the discharge of firearms ‘wantonly 
and without reasonable cause.’’ Phil- 
adelphia v. Wards, 1 Phila. (Pa.) 517. 

28. State v. Shelby, 95 Minn. 65, 
66, 103 NW 725 (where the court 
said: “As a part of this misunder- 
standing, defendant admitted that he 
used the words above mentioned, de- 
nying the opprobricus epithet. We 
are of the opinion that the language 
so conceded to have been used was 
not, under the circumstances shown 
by the evidence, such as to justify a 
conviction, in the absence of an evil 
intent. If the language charged by 
the complainant, including the par- 
ticularly offensive words, was in fact 
used, it would warrant a conviction, 
without reference to the intention of 
defendant, for it was such as might 


on the language conceded to have 
been used, no conviction could be 
had, in the absence of an intent’). 

29. Cross references: 

Disorderly conduct in presence or 
hearing of females see infra § 10. 
Disturbance of neighborhood, family, 

or person as breach of the peace 

\ see Breach of the Peace § 4. 
Disturbance or annoyance of family 

see infra § 9. 

30. See cases supra note 3. 

31. See statutory provisions and 
ordinances; and Garvin v. Waynes- 
boro, 15 Ga. A. 633, 84 SE 90; Shep- 
pard v. Jackson, 11 Ga. A. 811, 76 SE 
367; State v. White, 64 N. H. 48,5 A 
828; Peo. v. State Reformatory for 
Women, 176 N. Y. 465, 68 NE 884; 
Peo. v. Sinclair, 86 Misc. 426, 149 
NYS 54; Peo. v. Cohen, 136, NYS 
163, 26 N. Y. Cr. 539; Barton v. La 
Grande, 17 Or. 577, 22 P 111; Com. v. 
Morrison, Add. (Pa.) 274; State v. 
Byrnes, 100 S. C. 230, 84 SE 822; 
rests v. State, 25 Tex, A..525, 8 SW 


{a] Dlustrations of acts not tend- 
ing to disturb the public peace.—(1) 
Where a woman was cautioned by a 
policeman not to drive through the 
town and she replied that she would 
drive “where she damned pleased,” 
the words being spoken in an ordi- 
nary voice and the officer being the 
Only person hearing the remark. 
State v. Moore, 166 N. C. 371, 81 SE 
693. (2) The use, in the presence 
of a man, of an obscene word, in an 
ordinary tone, without anger, and 
under circumstances not calculated 
to offend the hearer or cause a breach 
of the peace. Daniel v. Athens, 110 
Ga. 289, 34 SE 1016. (3) The shoot- 
ing of a sling shot in a city under 
circumstances not likely to cause a 
disturbance. Kinney v. Blackshear, 
115 Ga. 810, 42 SE 231. (4) A per- 
son walking along a public street in 
a peaceable manner, although fol- 
lowed by a crowd which obstructs 
the street, where it does not appear 
that he did anything to cause the 
crowd to follow him. Haywood vy. 
Ryan, 85 N. J. L. 116, 88 A 820. (5) 
Use of vile epithet to a policeman by 
a person under arrest, when not done 
in a loud and public manner. Peo. 
v. Lukowsky, 94 Mise. 500, 159 NYS 
599. (6) Use of profane language to 
a woman where no one other than the 
person addressed heard the language 
or was annoyed. Com. v. Sybert, 20 
Pa. Dist. 88. 


A. 549; Peo. v. Sadler, 97 N. Y. 146, 
SONY, Gree At, 

34. State v. White, 64 N. H. 48, 
5 A 828. 

35. Garvin v. Waynesboro, 15 Ga. 
A. 633, 84 SE 90; Douthit v. Blue 
Ridge, 18 Ga. A. 645, 79 SE 744; Com, 
v. Harris, 101 Mass. 29%) St. Charles 
v. Meyer, 58 Mo. 86; State Vv. Roger: 
son, 29 Mo. 416. 

36. , Com. v. Harris, 101 Mass. 29. 

37. ‘Garvin v. Waynesboro, 15 Ga. 
A. 683; 84 SE 90; Sheppard v. Jack- 
son, 11 Ga. A. 811, 76 SE 367; Noe v. 
Peo., 39 Ill. 96; Peo. v. Solomon, 125 
App. Div. 429, 109 NYS 906; Peo. v. 
St. Clair, 90 App. Div. .239, 86 NYS 
77 [rev on other grounds 179 N. Y. 
578 mem, 72 NE 1147 mem]; Peo. v. 
Cohen, 136 NYS 163, 26 N. Y. Cr. 539. 

38. Finch v. State, 124 Ga. 657, 52 
SE 890; Hardin v. State, 114 Ga. 58, 
39 SE 879; Ray v. State, 113 Ga. 
1065, 39 SE 408; Williams v. State, 
105 Ga. 608, 31 SE 738; Meaders v. 
State, 96 Ga. 299, 22 SH 527; Fuller 
v. State, 72 Ga. 213; Hamilton v. 
State, 9 Ga. A. 402, 71 SE 593; Dowl- 
ing v. State, 7 Ga. A. 613, 67 SE 697. 

39. Hamilton v. State, 9 Ga. A, 
402, 71 SE 593. 

40. Ray v. State, 113 Ga. 1065, 39 
SE 408. 

41. Hamilton v. State, 9 Ga. A. 
402, 71 SE 593; Dowling v. State, 7 
Ga. A. 613, 67 SE 697. 

42. See statutory provisions and 
preinancess and cases supra note 


43., See statutory provisions and 
ordinances; and McDade v. State, 95 
Ala.;28, 11 S 375; De Witt v. Lacotts, 
76 Ark. 250, 88 SW 877; Lofland v. 
State, 26 Del. 333, 83 A 1033; Chica- 
go v. Baker, 157 Ill. A. 130; Howard 
v. Stroud, 63 Kan. 883, 65 P 249; State 
v. Kennison, 55 N. H. 242; Cowell v. 
State, 63 N. J. L. 523, 43 A 436; 
Bassette v. State, 51 N. J. L. 502, 18 
A 354;Peo. v. State Reformatory for 
Women, 176 N. Y. 465, 68 NE 884; 
Peo. v. Davis, 137 App. Div. 389, 122 
NYS 788; Peo. v. Solomon, 125 App. 
Div. 429, 109. NYS 906; Peo. v. St. 
Clair, 90 App. Div. 239, 86 NYS 177 
[rev on other grounds 179 N. Y. 578, 
72 NE 1147]; Peo. v. Sinclair, 86 
Mise. 426, 149 NYS 54; In re New- 
kirk, 37 Misc. 404, 75 NYS 777; Peo. v. 
Whitman, 157 NYS 1107 [rev on 
other grounds 178 App. Div. 193, 165 
NYS 148]; Peo, v. Cohen, 136 NYS 
168, 26. N.,. Y...Cr: .539; Com. y. Sy- 


bert, 20 Pa. Dist. 88; Com. v. Fer- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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streets, highways, thoroughfares, alleys, and the 
Under such statutes or ordinances the courts 
by construction have included places which are not 
Under other ordinances 
it is sufficient if the disorderly conduct is committed 
in a house,*® or elsewhere within the city.*7 

[§ 7] 6. Particular Acts +S—a. In General. The 
provisions of the statutes and ordinances relating to 
disorderly conduct are so diverse that it is prac- 
tically impossible to classify the acts which consti- 
There are a few excep- 
tions, such as the use of offensive language,°° quar- 
reling,®! fortune telling,>? and drunkenness.*? 

[§ 8] b. Offensive Language—(1) In General. 


like.*# 


ordinarily deemed publie.*® 


tute disorderly conduct.*® 


ree, 6 Pa. Dist. 639, 20 Pa. Co. 87; 
Pratt v Brown, 80 Tex. 608. 16 SW 
443; Austin v. State, 57 Tex. Cr. 623, 
124 SW 636; Pugh v. State, 55 Tex. 
Cr. 462, 117 SW 817, 131 AmSR 


822. 

[a] Places held to be public places, 
—(1) An office of a hotel in a city is 
a public place within an ordinance 
making it an offense to wrangle or 
quarrel in a public place. Howard v. 
Stroud, 63 Kan. 883, 65 P 249. (2) 
Railroad waiting room, Pratt v. 
Brown, 80 Tex. 608, 16 SW 443. 

[b] Place held not to be public 
place within meaning of statute.— 
A private residence at which there 
was a gathering of persons by invi- 
tations only, although it appeared 
that no one who had gone there had 
been forbidden to enter. Austin v. 
State, 57 Tex. Cr. 623, 124 SW 636; 
Pugh v. State, 55 Tex. Cr. 462,°117 
SW 817, 131 AmSR 822. 

44. See statutory provisions and 
ordinances; and Ex p. Foley, 62 Cal. 
508; Sailors v. State, 108 Ga. 35, 33 
SE 813, 75 AmSR 17; State v. Kenni- 
son, 55 N. H. 242; Haywood v. Ryan, 
85 N. J. L. 116, 88 A 820; Peo. v. 
Davis, 187 App. Div. 389, 122 NYS 
788; Peo. v. Sinclair, 86 Misc. 426, 
149 NYS 54; In re Newkirk, 37 Misc. 
404, 75 NYS 777; Barton v. La Grande, 
17 Or. 577, 22. P 111. 

45. Lofland v, State, 26 Del. 333, 
83 A 1033 (holding that a public place 
within the meaning of 25 L. c 247, is 
any place not in a city or town which 
is not purely private); Peo. v. Whit- 
man, 157 NYS 1107, 1109 [rev on facts 
178 App. Div. 193,' 165 NYS 148] 
(where, in deciding that the back 
stoop and back yards of residences 
adjoining a public highway constitut- 
ed a public place within the meaning 
of Code § 720, the court said: ‘‘Gen- 
erally speaking, a public place is: 
‘A place openly and notoriously pub- 
lic; a place of common resort; a place 
where all persons have a right to go 
and be; a place which is in point of 
fact public, as distinguished from 
private; a place that is visited by 
many persons, and usually accessi- 
ble to the neighboring public; every 
place which is for the time made pub- 
lic by the assemblage of people.’ 32 
Cye 1249. But the inquiry still re- 
mains whether the place in ques- 
tion is, in contemplation of this 
statute, prohibiting the annoyance or 
interference with any person by any 
offensive or disorderly act or lan- 
guage, a public place. There are 
many cases in which places not pub- 
lic in the sense in which the word is 
generally used have been construed 
and held to be public places. This 
interpretation has heen given to the 
words ‘public place’ under the fol- 
lowing cases: ‘Where a man inde- 
eently exposes his person upon the 
roof of a house, where his act could 
not be seen by persons passing along 
the highway, but was seen by seven 
persons from the back windows of 
another house, it was held that he 
was rightly convicted of exposing 
his person in a public place.’ Rex 
v. Thallman, 9 Cox C. C. 388. So held 
where the exposure was from a win- 
dow to a person on the second floor 
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female.°® 


ing,’? be 


of a house on the opposite side of the 

street. Rex v. Bouverard [cit Reg. v. 

Webb,i>1,;-Den,. » C.«.C. «388]; « SAny 

“place” may be made “public” by a 

temporary assemblage (Bish. St. 

Crimes, 298); and this is especially 

so when the assemblage is gathered 

to witness an exhibition for hire. 

An indecent exhibition made by six 

women for money to five men present 

and paying.therefor made the room 
where it occurred a public place, 
within the statute punishing an in- 
decent exposure in a public place, al- 
though it was in a room in a house 
of prostitution and not open to the 

general public.’ Peo. v. Bixby, 67 

Barb. 221, 222; Words and Phrases, 

vol. 6, p. 5806. ‘The fighting of two 

persons in the presence of seven 
persons ccnstitutes an affray. The 
seven other persons make the place 

a “public place,’ within the mean- 

ing of that term as used in the defi- 

nition of an affray.’ State v. Fritz, 

133. N.C. 725, 45 SE 957; Words 

and Phrases, vol. 6, p. 5807. ‘An in- 

closed lot, situated 30 yards distant 
from the streets of a country town, 
but visible from the street is a pub- 
lic place, within the common-law 
definition of an “affray.”’ Carwile 

v. State, 35 Ala. 392, 394; Words and 

Phrases, vol. 6, p. 5808. ‘A place so 

near and so open that persons trav- 

eling along the highway can see cards 
or dice playing thereat is abstractly 

and per se a publie place.’ Lee v. 

State. 136 Ala. 31, 33 S 894. <A place 

is a public one if the exposure is 

such that it is likely to be seen by a 

number of casual observers. Van 

Houten v. State, 46 N. J. L. 16, 17, 50 

AmR 397; Hawaii v. Ben, 10 Hawaii 

278. In Van Houten v. State, supra, 

where the exposure was in the yard 

of a house which was occupied in 
part by the defendant and in part 
by the prosecutors, and the exposure 
was in view of the windows of two 
neighboring dwelling houses, it was 
held that this was a public place. So 
also a private yard, in which the de- 
fendant might be seen from a public 
road where persons were passing, is 

a public place. Reg. v. Levasseur, 9 

Montr. Leg. N. (Que.) 386. Bouvier 

defines a public place as_ follows: 

‘Any place so situated that what 

passes there can be seen by any con- 

siderable number of persons, if they 
happen to look.’ Bouvier’s Law Dic- 

tienary (Rawle’s Revision) vol. 2, 

p. 792. It seems to me that it would 

be no undue extension of the defini- 

tions and interpretations given in 
the above cases to hold that the place 
in question was within the meaning 
of said section a public place’’). 
“Public place” in general see Pub- 

lic Place [32 Cye 1249]. 

46. State v. Debnam, 98 N. C. 712, 

3 SE 742: Barton v. La Grande, 17 Or. 

677, 22. P 111. : 

47. State v. Debnam, 98 N. C. 712, 

3 SE 742. 

48. Cross references: 

Abusive and insulting language and 
abusive letters as breach of the 
peace see Breach of the Peace § 3. 

Threats as: 

Breach of the peace see Breach of 
the Peace § 5, 
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Very many of the statutes and ordinances relating 
to the offense of disorderly conduct specify the use 
of language, which may in a general way be referred 
to as offensive language, under circumstances tend- 
ing to endanger the public peace or morals,** or in 
or near a dwelling house,®® or in the presence of a 
The inhibited language is variously de- 
seribed as ‘‘abusive,’’ ‘‘insulting,’’» ‘‘offensive,’’ 
‘“obscene,’’ ‘‘opprobrious,’’ ‘‘profane,’’ ‘‘threaten- 
vulgar,’’? and the like, and these terms are 
sometimes used singly, sometimes conjunctively, and 
at others in the alternative; and they are also used 
in connection with such terms as ‘‘loud,’’ ‘‘vocif- 
erous,’’ and ‘‘boisterous.’’ 57 


To constitute the of- 


eRsoite offense see Threats [38 Cyc 


Tumultuous and offensive carriage 
as breach of the peace see Breach 
of the Peace § 6. 


49. See statutory provisions and 
ordinances, 

50. See infra §§ 8-10. 

51. See infra § 11. 

52. See infra § 12. 

53. See infra § 18. 

54. See statutory provisions and 


ordinances; and cases supra note 14. 

55. See infra § 

56. See infra § 10. 

57. See statutory provisions and 
ordinances; and Mobley v. State, 151 
Ala. 1238, 44 S 879; Rollins v. State, 
136 Ala. 126, 34 S 349; Bones v, State, 
117 Ala. 146, 23 S 485; Laney v. State, 
105 Ala. 105, 17S 107; McVay v. State, 
100 Ala. 110, 14 S 862; Mullens v. 
State, 82 Ala. 42, 2 S 481, 60 AmR 731; 
Weaver v. State,» 79 Ala. 279; Bragg 
v. State, 69 Ala. 204; Benson v. State, 
68 Ala. 513; Henderson v. State, 63 
Ala. 193; Ivey v. State, 61 Ala. 58; 
Jordan y. State, 13 Ala. A. 180, 68 S 
585; Wiley v. State, 10 Ala. A. 249, 
65 S 204; Ex p. Foley, 62 Cal. 508; 
Foster v. State, 99 Ga. 56, 25 SE 613; 
State v. Shelby, 95 Minn. 65, 103 NW 

25; Quin v. State, 65 Miss. 479, 4 
S 548; State v. Fogerson, 29 Mo. 416; 
State v. Maggard, 80 Mo. A. 286; Bas- 
sette v. State, 51 N. J. L. 502, 18 A 
354; Peo. v. Fenton, 168 NYS 725; 
Peo. v. Whitman, 157 NYS 1107 [rev 
on other grounds 178 App. Div. 193, 
165 NYS 148]; State v. Sherrard, 117 
N. C. 716, 23 SE 157; Peo. v. Masso, 
18 Porto Rico 523; State v. Byrnes, 
100 S. C. 230, 84 SE 822; Georgetown 
v. Scurry, 90 S. C. 346, 73 SH 353; 
Easter v. State, 71 Tex. Cr. 370, 160 
SW 74; Crain v. State,i53 ‘Tex. Cri 
617, 111 SW 150; Jones v. State, 50 
Tex. Cr. 210, 96 SW 29. 

[a] “Abusive.’—(1) Definition in 
general see Abusive 1 C. J. p 373. (2) 
Defined in part “as using ill treat- 
ment, injurious, improper.” Peo. v. 
Sinclair, 86 Misc, 426, 485, 149 NYS 
54 [cit Century D.]. 


{b] “Boisterous.”’”— Definition in 
opr see Boisterous 8 C. J. p 
1142. 

{e] “Insulting.”—(1) Definitionin 


general see Insulting [22 Cye 1879]. 
(2) Defined in part “as attacking, 
containing or inflicting insult, de- 
rogatory.” Peo. y. Sinclair, 86 Misc. 
426, 435, 149 NYS 54 (where, in hold- 
ing the conduct of defendant to be 
disorderly, the court said that the 
conduct was ‘insulting because it is 
derogatory to the one whose conduct 
is referred to, and the insult lies 
in part in the subject matter of the 
rebuke and in part in the publicity 
of its infliction’). 

[d] “Opscene.”—(1) Definition in 
general see Obscenity [29 Cye 1315]. 
(2) “The word ‘obscene’ means ‘of- 
fensive to the senses, repulsive, dis- 
gusting, foul, filthy, offensive to mod- 
esty or decency, impure, unchaste, 
indecent,  lewd.’” Holcombe vy, 
State, 5 Ga. A. 47, 50, 62 SE 647 
{quot Century D.]. 

{e] “Obscene and vulgar.”—De- 
fined as including “any foul words 
which would reascnably offend the 
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fense the offensive language must of course come 


within the statutory definition.®* 


whether the language used was offensive, ordinarily, 
not only the words used, but also all of the sur- 
rounding circumstances, must. be considered,°9 

(2) In or near Private House. 
jurisdictions statutes and ordinances have been en- 
acted for the purpose of protecting families and 
the oceupants of private houses and dwellings from 
disturbance or annoyance arising from the use of 
offensive language in such private houses and dwell- 
Under these enactments the 
house protected may be either a private house ** or 
a dwelling °? of another;** the persons therein pro- 
tected are those mentioned in the statutes or ordi- 
nances,°* such as the occupants,°* the family,°* or 
any member of the family;°* the person using the 
offensive language ®°® must go either into or “suffi- 
ciently near 68 the house, so ‘that it can be said that 


[§ 9] 


ings or near thereto.°° 


sense of modesty and decency of the 
woman or women, or any of them 
in whose presence the words were 


spoken” as well as “language tend- 
ing to incite illicit sexual inter- 
course.’ Holcombe v. State, 5 Ga, A. 


47, 50, 62 SE 647 (construing Penal 
Code § 387). 

{f] “Offensive.’”—(1) Definition in 
general see Offensive [29 Cyc 1353]. 
(2) Defined as “serving, adapted, or 
intended to give offense, displeasing, 
annoying.” Standard D. [quot Peo. 
v. Whitman, 157 NYS 1107, 1109 (rev 
on other grounds 178 App. Div. 193, 
165 NYS 148)]. ; 

[g] “Opprobrious.”—Definition in 
nee see Opprobrious [29 Cyc 

1j 

[th] “Profane.”—(1) Definition in 
general see Profane [32 Cyc 577]. 
(2) “Profane language is language 
irreverent toward God or holy 
things.” Georgetown v. Scurry, 90 
S. C. 346, 349, 73 SH 353. 

Ci] “Vociferous.”—Definition in 
general see Vociferous [40 Cyc 214]. 

{i] “Vulgar.”—(1) Definition in 
general see Vulgar [40 Cyc 233]. 
(2) Used in connection with the word 
“obscene” see supra [4d]. 

58.. Mullen v. State, 67 N. J. L. 

451, 51 A 461. 
. [a] Thus where the statute makes 
it an offense to use loud and of- 
fensive or indecent language, the use 
of loud language is not within the 
statute. Mullen v. State, 67 N. J. L. 
451, 51 A 461. 

59. Ga.—Daniel v. Athens, 110 Ga. 
289, 34 SE 1016. 

, Ill—Jacksonville v. Headen, 48 
Till. A. 60 

Mo.—State v. Sturges, 48 Mo. A. 2638. 

N. Y.—Peo. v. Lukowsky, 94 Misc. 
ae 159 NYS 599. 

C.—State v. Moore, 106 N. C. 
aT, “81 SE 693. 
. Pa.—Com. v. sede 2 Pa. Dist. 
96, 12 Pa. .Co, 

‘Porto Rico. Los! v. Masso, 18 Por- 
to Rico 523. 

S. C.—State v. Byrnes, 100 S. C. 
230, 84 SH 822. 

60. See statutory provisions and 
ordinances; and cases infra this sec- 
tion. 

61. Barton v. La Grande, 17 Or. 
577, 22 P 111; Crain v. State, 53 Tex. 
Cr. 617, 111 SW 150; McIver v. State, 
34 Tex. Cr. 214, 29 SW 1083; Wallace 
v. State, 33 Tex. Cr.178; 26 SW 68; 
Lumbkin v. State, 12 Tex. A. 341. 

[a] A house in the course of con- 
struction, and so nearly completed 
that the owner begins moving into it 
the next day, is a “private house” 
within the statute. Crain v. State, 
53 Tex. Cr. 617,111 SW 150. 

62. Mobley v. State, 151 Ala. 1238, 
44 S 3879; Laney v. State, 105 Ala. 
105, 17. S 107; Mullens v. State, 82 
Ala. 42, 2 S 481, 60 AmR 731; Hender- 
son v. State, 63 Ala. 193; Ivey v. 
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In determining 


In some 


must be a road 
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State, 61 Ala. 58. 

[a] Houses held to be dwellings 
within the statute——(1) Where a 
woman remarries and removes. from 
the residence formerly occupied by 
her and her husband, leaving her 
children, who are the heirs of the lat- 
ter, in the possession of the resi- 
dence, the premises may properly be 
described in the indictment as their 
dwelling house. Weaver v. State, 79 
Ala. 279. (2) Where a man leaves 
his dwelling with no intention of re- 
turning, but has not removed his 
household effects and his wife spends 
her days in the house and the nights 
elsewhere while preparing to remove, 
it not being shown that the husband 
had acquired a dwelling elsewhere, 
the -house is the dwelling of the hus- 
band within the meaning of the stat- 
ute. Bragg v. State, 69 Ala. 204. 

Dwelling house defined generally 
see Dwelling House [14 Cye 1126]. 

63. Ellis v. Pratt City, 113 Ala. 
541, 21 S 206; Mullens v. State, 82 
Ala. 42, 2 S 481, 60 AmR 731; State v. 
Lunn, 49 Mo. 90. 91; State v. Brum- 
ley, 53 Mo, A. 126; ‘McIver v. State, 
34 Tex. Cr. 214, 29’ SW 1083. 

[a] Occupants of same house.— 
The protection of the statutes and 
ordinances is not intended to cover 
persons or families occupying the 
same house. Ellis v. Pratt City, 113 
Ala, 541, 21 S 206 (holding that a 
conviction for the offense of disor- 
derly conduct. by vile or boisterous 
conduct or profane language is not 
warranted by evidence that the wit- 
ness whose family resided in the 
same house with that of defendant 
heard defendant in his own room 
quarreling with his wife, it appear- 
ing that the language was not loud, 
that there was no swearing, and that 
the -only person disturbed was the 
father of the witness, who was ill); 
McIver v. State, 34 Tex. Cr. 214, 29 
SW 1083. 

64. See statutes and ordinances; 
cop seo v. State, 117 Ala. 146, 23 

65. McVay v. State, 100 Ala. 110, 
14 S 862; Wallace v.-State, 33 Tex. 
Cr. 178, 26 SW 68. 

66. Bones v. State, 117 Ala. 146, 23 
S 485; Laney v. State, 105 Ala. 105, 
17 S 107; MeVay v. State, 100 Ala. 
110, 14 S 862; Henderson vy. State, 63 
Ala. 193. 

67. Bones v. State, 117 Ala. 146, 23 
S 485; Laney v. State, 105 Ala. 105, 17 
S 107; McVay v. State, 100 Ala. 110, 
14 S 862; Mullens v. State, 82 Ala. 42, 
2 8 481, 60 AmR .731; Henderson v. 
State, 63 Ala. 193. 

68.. What ae offensive lan- 
guage see supra § 8 

69. Elliott v. State, 37 Tex. Cr. 
514, 40 SW 284. See Mullen. v. 
State, 82 Ala. 42, 2 S 481, 60 AmR 731 
(holding that the expression “or goes 
sufficiently near’ extends the protec- 
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the language was used in the presence 7° or hearing 
of the family or occupants, 

Curtilage"? in a statute forbidding the use of 
abusive, vulgar, or insulting language in a dwelling 
house or upon the curtilage thereof, includes a yard, 
garden, or field used in connection with the dwell- 
ing, although not inclosed.7? 

A public highway “* within the meaning of a stat- 
ute prohibiting the use of offensive language on a 
public highway near the dwelling house of another, 


dedicated to, and kept up by, the 


public as distinguished from a private way." 

(3) In Presence of Female. In some ju- 
risdictions there are statutes and ordinances making 
persons punishable who use offensive language in the 
presence of a female.*® 
as their object the preservation of public morals, but 
their purpose is to protect modest women from un- 
reasonable invasion.’7 


These statutes do not have 


The protection thus extended 


tion of the statute to the neighbor- 
hood of the dwelling, and differs 
therein from the earlier statute which 
protected the dwelling, the curtilage 
thereof, and the public highway near 
the premises). 

{a] “Near” private residence.—A 
field five hundred yards distant from 
a private residence is not near the 
residence, within the contemplation 
of a statute forbidding the making of 
a disturbance near a private resi- 
dence. Elliott v. State, 37 Tex. Cr. 
514, 40 SW 284. 

70. Bones v. State, 117 Ala. 146, 
23 S 485. 

{a] Every member of family need 
not be present.—Where a husband, 
wife, and several of their children 
were present at the time the offen- 
sive language was used, they consti- 
tuted a ,family within the meaning 
of the statute, although two of their 
children were away. Bones v. State, 
117 Ala. 146, 23 S 485. 

{b] Language uttered in a high- 
way near enough to the premises of 
the prosecutor to be distinctly heard 
and actually heard by his family or 
by any member thereof will be re- 
garded as having been uttered in 
their presence. Henderson v. State, 
63 Ala. 193. 

71. Mullens v. State, 82 Ala. 42, 
2 S 481, 60 AmR 731; Henderson v. 
State, 63 Ala. 193. 

72. Curtilage defined generally see 
Curtilage 17 C. J. p 437 

73. Ivey v. State, 61 Ala. 58. 

74. Public highway defined gener- 
ally see Highways [37 Cyc 12]. 

75. Comer v. State, 62 Ala, 320. 

76. See statutory provisions and 
ordinances. 

77. Holcombe v. State, 5 Ga. A. 
47, 49, 52, 62 SE 647 (where the court 
said: “As was said in Dillard v. 
State, 41 Ga. 278, 280, ‘This statute 
does not stand upon the footing of 
statutes against public indecency. Its 
object is not to keep pure the pub- 
lic morals. It is to be found in that 
chapter of the Code which punishes 
private wrongs, and forms a part of 
the same clause which makes it a 
penal offense to use opprobrious and 
abusive language to another. It is 
intended to protect females from in- 
sult; to furnish to the friends of a 
female whose modesty has been un- 
lawfully shocked, or whose feelings 
have been wounded, by the use in 
her presence of obscene and vulgar 
language, some other remedy than 
that which nature dictates, to wit, 
club law. And the statute is to be 
construed and understood in the light 
of its object.’ We can not adopt 
the suggestion of counsel that it is 
aimed alone at language suggestive 
of sexual intercourse, or tending to 
excite lewdness or to debauch the 
public morals ...and we recognize 
that real modesty, and not prudery, 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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to females is general and has no reference to the 
place where the offense is committed,’® nor to the 
intent of the person using the objectionable lan- 
The phrase ‘‘in the presence of a fe- 
male,’’ as used in these statutes, means ‘‘ within the 
range of the female’s hearing.’’ 8°®! If the language 
used is offensive,®? it is ordinarily sufficient to con- 
stitute the offense that a female was present.®? 
will be presumed that she heard the objectionable 
Some authorities go to the extent of 
holding that the offense is committed even though 
she did not hear it,®> and aceused did not know, 
or have reasonable grounds for knowing, of her pres- 
ence,®* although upon the latter point the rule is 
to the contrary in some jurisdictions.** 
punishing this offense contemplate spoken words 


guage,7® 


language.®* 


and not pruriency, is the object of 
the statute’). And see Laney v. 
State, 105 Ala. 105, 106, 17 S 107 
(where the court said: “The stat- 
ute is positive and ‘plain, and the 
purpose of its enactment was to 
protect families and each member 
thereof in their dwellings from in- 
sult, and females whether members 
of the family or not, at all times’’); 
Henderson y. State, 63 Ala. 198, 195 
(where the court said: “The inten- 
tion of the statute was to protect the 
house and family, or any female that 
might be there, from the annoyance 
and offense that would be _ inflicted 
on them, if abusive, insulting, or 
vulgar (obscene) language, were ut- 
tered in their presence’’). 

78. Laney v. State, 105 Ala. 105, 
17 S 107; McVay v. State, 100 Ala. 
110, 14 S 862; Jordan v. State, 13 Ala. 
A. 180, 68 S 585. 

79. Jordan v. State, 13 Ala, A. 180, 
68 S 585 (holding that the intention- 
al use of obscene, insulting, or abu- 
sive language in the presence or 
hearing of a woman, although it was 
used in ordinary conversation with- 
out intent that it should be over- 
heard by her, constitutes the of- 
fense). 

80-81. Brady v. State, 48 Ga. 311; 
Holcombe v. State, 5 Ga. A. 47, 62 SE 
647. And see Laney v. State, 105 
Ala. 105, 17 S 107 (where a convic- 
tion was sustained upon evidence that 
accused was riding along the pub- 
lic road and two ladies were riding 
in a hack from fifteen to thirty yards 
behind him and that they heard his 
offensive language); Sailors v. State, 
108 Ga. 35, 338 SE 813, 75 AmSR 17 
(holding that, although the females 
had their backs to accused while the 
disorderly conduct was being com- 
mitted, it was nevertheless commit- 
ted in their presence, since it was 
within their hearing, although they 
were not eyewitnesses thereof). 

82. What constitutes offensive lan~ 
guage see supra § 8. 

83. McVay v. State, 100 Ala. 110, 
14 S 862; Yancy v. State, 63 Ala, 141 
(holding that the essence of the of- 
fense is the presence of the female, 
subject to insult if the language is 
heard); Jordan y. State, 13 Ala, A. 
180, 68 S 585; Wiley v. State, 10 Ala. 
A, 249, 65 S 204; Strickland v. State, 
14 Ga. A. 471, 81 SE 361. 

84. Holcombe v, State, 5 Ga. A. 
47, 62 SE 647, 

85. Sailors v. State, 108 Ga. 35, 33 
SE 813, 75 AmSR. 17. 

86. Laney vy. State, 105 Ala. 105, 
17 S 107; Thomas v. State, 92 Ala. 
85, 9 S 898 (holding that it will be 
enough if the language was used.in 
her presence). 

[a] Reason for rule.—‘‘Any per- 
son who indulges in such profane 
and obscene language as proven takes 
upon himself the responsibility of 
knowing that there is no female 
within the presence or hearing, and 
he is especially inexcusable when 
such language is used upon the 
highway, where the public have the 
right to go, at all times,” TLaney v, 
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only.®8 


[§ 11] 


It 


Statutes 


State, 105 Ala. 105, 106, 17 S 107. 
"87. Hardin v. State, 114 Ga. 58, 39 
SE 879; Parks v. State, 110 Ga. 760, 
86 SE 73. 

88. Williams v. State, 117 Ga. 13, 
43 SE 436; Stevenson y. State, 90 Ga. 
456, 16 SE 95. 

89. Cook v. Carrollton, 92 Ga. 558, 
17 SE 861; Carr v, Conyers, 84 Ga. 
287, 10 SE 630, 20 AmSR 357; How- 
ard v. Stroud, 63 Kan. 883, 65 P 249; 
han. v. Debnam, 98 N, C. 712, 3 SH 

90. Carr v. Conyers, 84 Ga. 287, 10: 
SE 630, 20 AmSR 357 (holding that, 
where accused used vituperative and 
threatening language to a person who 
did not reply, such conduct does not 


constitute quarreling within the 
meaning of the ordinance), 

91. Peo. v. Elmer, 109 Mich. 493, 
67 NW 550; State vy. Hatfield, 87 


N. J. L. 124, 93 A 677; State v. Kenil- 
worth, 69 N. J. L. 114, 54 A 244 [aff 
69 N. J. L. 674, 56 A 1133]; Fay v. 
Lambourne, 124 App. Div, 245, 108 
NYS 874 [aff 196 N. Y. 575, 90 NE 
1158]; Peo. v. Malcolm, 90 Misc. 517, 
154 NYS 919. 

92. Peo. v. Elmer, 109 Mich. 493, 
67 NW 550... 

93. See statutory provisions and 
ordinances; and De Witt v. Lacotts, 
76 Ark. 250, 88 SW 877; Pratt v. 
Brown, 80 Tex. 608, 16 SW 443. 

Drunkenness in general see Drunk- 
ards [14 Cye 1089]. 

94. See cases infra this note. 

[a] Acts constituting disorderly 
conduct.—(1) Peeking into the win- 
dow of an occupied private house at 
about the hour when people ordinar- 
ily retire at night. Grand Rapids v. 
Williams, 112 Mich. 247, 70 NW 547, 
67 AmSR 396, 36 LRA 137 (under an 
ordinance against “indecent, insult- 
ing or immoral conduct”). (2) Beat- 
ing a drum in a town. State v. 
White, 64 N. H. 48, 5 A 828 (under a 
statute making it an offense to beat 
a drum in a town without the com- 
mand of a properly authorized mili- 
tary officer). (3) Loud talking and 
making noises on a bed in a dark 
room in a boarding house by a white 
man and negro women. Garvin v. 
Waynesboro, 15 Ga. A. 633, 634, 84 SH 
90 (under an ordinance which pro- 
vides that “any person or persons 
who shall use loud, boisterous, or 
obscene language, or who shall fight, 
quarrel, make any unnecessary noise 
calculated to disturb the peace and 
good order of the city, or otherwise 
act in a disorderly manner, shall 
upon conviction be punished,” etc.). 
(4) Making noises, exclamations, and 
outcries in the public street by which 
people are drawn together, and the 
highway obstructed. Com. vy. Spratt, 
14 Phila. (Pa.) 865. (5) Calling a 
nonunion workman a scab during a 
period of public excitement. Com. v. 
Rédshaw, 2 Pa. Dist. 96, 12,Pa. Co. 
91. (6) Riotously raising a pole in 
a public street. Com, y. Morrison, 
Add. (Pa.) 274, (7) Exhibiting an 
effigy calculated to provoke a breach 
of the peace. Com. v. Haines, 4 Pa 
LJR 17, 6 PaLJ 239, (8) Reveling 
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c. Quarreling. Quarreling in a) public 
place is punishable as disorderly conduct under some , 
statutes and ordinances.®® 
parte; it takes two to make a quarrel.°° 

[§ 12] d. Fortune Telling, Palmistry, Etc. Un- 
der some statutes and ordinances persons pretending 
to tell fortunes or prophesy as to future events, by 
the practice of palmistry and the like, are punish- 
able as disorderly persons.®+ 
intent is not an element of the offense.°? 

[§ 13] e. Drunkenness. 
lie place is punishable as disorderly conduct under 
some statutes and ordinances.°* 

[§ 14] f. Miscellaneous Acts. Diverse other acts 
have been held to constitute disorderly conduct.%+ 


A quarrel cannot be ex 


Under some statutes 


Drunkenness in a pub- 


or behaving in a boisterous manner. 
In re Began, 12 R. I. 309. (9) Night- 
walking and lurking about the prem- 
ises of peaceable residents in the 
nighttime. Miles v, Weston, 60 IIl. 
361, 365 (where the court said: “The 
reason why night-walking and lurk- 
ing about the premises of peaceable 
inhabitants in the night time, is dis- 
orderly conduct, is because such con- 
duct can not, in general, be for any 
but a bad purpose, and it tends to 
the annoyance and discomfort of 
peaceable citizens, who have a just 
right to be exempt from such dis- 
turbance”); Peo. v. Bedford State 
Reformatory for Women, 176 N. Y. 
465, 68 NE 884. (10) Uttering loud 
cries in a public street to the dis- 
turbance of the public. Com. v. Oaks, 
113) Mass.) 83) (Comvivv. Harris, 10% 
Mass. 29. (11) The act of an inn- 
keeper in refusing to entertain a 
traveler. 4 Blackstone Comm. p 168. 

[b] Acts not constituting disor- 
derly conduct.—(1) Purposely driv- - 
ing a heavily loaded wagon over @ 
water hose in use by firemen at a 
fire. Com. v. Moore, 21 Pa. Co. 321 
(under an ordinance providing that 
it shall be “unlawful for any one to 
drink, gamble, or act in a loud or 
disorderly manner upon any street, 
vacant lot or premises in said bor- 
ough’), (2) A person who having 
partaken of intoxicants is a little 
loud in political discussion, but uses 
no indecent language, Jacksonville 
v. Headen, 48 Ill. A, 60.:(38) Quietly 
working upon the benches in a closed 
church on the Sabbath day, the work 
in question not being itself of such 
a character, or causing such noise, 
as would ordinarily disturb any citi- 
zen. Keck v, Gainesville, 98 Ga, 423, 
424, 25 SEH 559 (under an ordinance 
making it penal to “act in a disorder- 
ly manner,” or “make any unneces- 
sary noise within the corporate limits, 
calculated to disturb the peace, quiet 
or good order of the city” or to “be 


guilty of disorderly conduct”). (4) 
Engaging in a  “charivari.” St. 
Charles v. Meyer, 58 Mo. 86 (un- 


der an ordinance making it a misde- 


meanor to “willfully disturb the 
peace... by loud or unusual 
noise”). (5) Use of ladies’ toilet in 


waiting room, by male passenger, 
when impelled by necessity. King v. 
Illinois Cent. R. Co., 69 Miss. 245, 
10 S 42. (6) Making a speech on a 
public street without a written per- 
mit, although verbal permission of 
the police captain had been obtained, 
Chicago v. Weber, 174 Ill. A, 263 (un- 
der Chicago Rev. Mun. Code § 1454). 
(7) Quietly playing and betting for 
money at a game of cards in a pri- 
vate room, although the room is sit- 
uated over a barroom, and the gam- 
ing is done on a Sabbath morning. 
Kahn vy. Macon, 95 Ga. 419, 421, 22 
SE 641 (under an ordinance provid- 
ing that “any person who shall be , 
found in the streets drunk, acting in 
a disorderly, riotous, tumultuous 
manner, or who shall be guilty of an 
act against the public safety, moral- 
ity and decency, not herein specified 
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[§ 15] As a defense to a charge of disorderly 
conduct accused may show any fact tending to prove 
that he did not commit the offense,°® such as the 
fact that the place where it is alleged that the 
misconduet occurred is not one within the protection 
of the statute or ordinance;®7 that the public or the 
persons protected by the statute or ordinance were 
not disturbed;** that the language used was not of 
the character prohibited ;®® and that the prosecuting 
witness was not himself in the place at the time of 
Accused, it has been held, 
may defend against a charge of eavesdropping 
by showing that it was by permission? 
son charged with making a speech on a public street 
without a written permit, in violation of a city ordi- 
nance, may defend by showing verbal permission 


the alleged misconduct.t 


shall be arrested,” ete.). (8) Bowl- 
ing. Rex vy. Clarke, 1 Cowp. 35, 36, 
98 Reprint 958 (under St. 17 Geo, Il c 
5 §.2). (9) Where a person, either 
from curiosity or to satisfy her in- 
terest in a child, visited the home of 
the child’s parents wearing a disguise 
but made no disturbance nor used 
any language calculated to create a 
disturbance and attempted quietly to 
withdraw when she saw that her 
presence excited the anger of the 
child’s parents, such conduct did not 
constitute disorderly conduct.  Chi- 
cago v. Hook, 151 Ill. A. 265 (under 
Chicago Rey. Mun. Code § 1454). 
[ec] In New York under a statute, 
[L., .(1882) .c 410 §§ 1458, 1459] 
which provides that every person 
“shall be deemed guilty of disorder- 
ly conduct that tends to a breach of 
the peace, who shall.in any thorough- 
fare or public place...use any 
threatening, abusive, or insulting be- 


‘havior with an intent to provoke a 


breach of the peace or whereby a 
breach of the peace may be occa- 
sioned ... every common _ prosti- 
tute or night-walker loitering or be- 
ing in any thoroughfare or public 
place for the purpose of prostitution 
or solicitation, to the annoyance of 
the inhabitants or passersby... 
of any such disorderly conduct as in 
the opinion of such magistrate tends 
to a breach of the peace’ the fol- 
lowing acts were held to constitute 
disorderly conduct: (1) Where a man 
sends letters to a woman declaring 
love and proposing and insisting on 
marriage in spite of requests to de- 
sist and failure to receive replies. 
Peo. v. Robinson, 73 Misc. 343, 132 
NYS 674. (2) Streetwalker soliciting 
in publie place. Peo. v. Bedford State 
Reformatory for Women, 176 N. Y. 
465, 68 NE 884; Peo, v. Davis, 143 App. 
Div. 579, 127 NYS 1072, 1075; Peo. 
v. City Prison, 44 Misc. 149, 89 NYS 
880. (3) Where defendants stated to 
prosecutor that they had money 
which they wanted changed, and they 
asked prosecutor if he had any mon- 
ey, and showed him a package sup- 
posed to contain money, and asked 
him to put into the package his mon- 
ey and watch and chain and give it 
to them. ' Peo. v. Hansi, 129 App. 
Div. 386, 118 NYS 866. (4) Physical 
interference with complainant leav- 
ing an elevator by jostling her with 
intent to commit robbery. Peo. v. 
Cohen, 186 NYS 168, 26 N. Y. Cr. 539. 
(5) Loitering in the lobby of a thea- 
ter for the purpose of pocket picking, 
and jostling against persons there- 
in for the purpose of plying the art 
of pocket picking. Matter of Jacobs, 
57 Misc. 655, 109 NYS 1068. (6) 
Where a person publicly places his 
thumb against the end of his nose 
and wiggles his fingers at another 
under circumstances indicating an in- 
tention to annoy the other thereby. 
Peo. v. Gerstenfeld, 92 Misc. 388, 156 
NYS 991. (7) Disturbance of relig- 
jous services, Peo, v. White, 152 
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A per- 


NYS 887. (8) Gathering in a crowd 
before a private residence and jeer- 
ing and laughing loudly and attempt- 
ing to take photographs of the oc- 
cupant of the house. Deering v. 
Gebhard, 57 Mise. 451, 108 NYS. 715. 
(9) An accused who parades in a 
street with others wearing crape on 
their arms and bearing banners, op- 
posite a building, an office in which 
accused thinks is occupied by a per- 
son whom he considers responsible 
for certain acts of violence in another 
state, and by such parading seeks to 
reprobate him, although he knows 
that probably there are persons there 
who will resent such conduct, but 
who himself intends to act peaceably. 
Peo. v. Sinclair, 86 Misc. 426, 437, 149 
NYS 54, 61 (where the court said: 
“The law applicable to the case at 
bar is that where, as in the present 
case, one occupying no relation to- 
wards another which gives him the 
right to reprobate the conduct of 
such other does by public behavior 
reprobate the conduct of such other, 
not for the purpose of the enforce- 
ment of a private right or the setting 
in motion of legal process against 
such other or the enactment of legis- 
lation, and the one so reprobated is in 
private and not in public life and is 
so reprobated with respect to a mat- 
ter of conduct in private life, and the 
reprobation consists in part of taunt- 
ing conduct towards such other in a 
public place, and is therefore liable 
in such place to be resented by the 
one so reprobated or by others in 
sympathy with him or acting in his 
behalf, the behavior evidencing such 
reprobation is unlawful as tending to 
a breach of the peace, although the 
immediate acts done may intrinsical- 
ly be peaceable and the immediate de- 
portment courteous to those in whose 
presence it takes place. n such a 
case-the circumstance, if it exist, that 
the conduct reprobated was repre- 
hensible, does not legalize the act. 
This view does not militate against 
the right of free speech or against 
the right of assembly, nor is it pri- 
marily for the protection of the one 
reprobated. Its sanction is the pub- 
lic interest in the enforcement of law 
and the preservation of order’). (10) 
But a person speaking to a juror dur- 
ing trial of a third person, and stat- 
ing that it was a frame-up, is not 
guilty of disorderly conduct tending 
to a breach of the peace. Peo. v. 
ee 166 App. Div. 515, 151 NYS 

8. 

{d] In New York under Pen. Code 
§ 675, which provides that “any per- 
son who shall by any offensive or 
disorderly act or language, annoy or 
interfere with any person or per- 
sons in any place or with the passen- 
gers of any, public stage, railroad 
car, ferry boat, or other public con- 
veyance, or who shall disturb or of- 
fend the occupants of such stage, 
ear, boat or conveyance, by any dis- 
orderly act, language or display, al- 


from the police captain of the district.’ 
other hand, it is no defense that defendant was in 
his own house or on his own premises when he used 
the offensive language which disturbed the public;* 
when he used the abusive and insulting language 
near a dwelling house of another and in the presence 
of the family or a member thereof,® even though 
he spoke in an ordinary conversational tone® and 
without any intention of being overheard;’ or when 
he used the abusive, insulting, or obscene language 
in the presence of a female,® even though that female 
was his wife ® or mother-in-law.!° 
to a prosecution for using abusive or insulting lan- 
guage in the presence of a female that she did not 
hear it, or that accused was unaware of her 
presence,!* although under some statutes the rule is 


[§ 15° 


On the 


It is no defense 


though such act, conduct or display 
may not amount to an assault or 
battery, shall be deemed guilty of a 
misdemeanor. A person who will- 
fully and wrongfully commits any 
act which seriously injures the per- 
son or property of another, or which 
seriously disturbs or endangers the 
public peace or health, or which open- 
ly outrages public decency, for which 
no other punishment is expressly 
prescribed by this code, is guilty of 
a misdemeanor,” (1) a person who 
with others attempts to board a sub- 
way train without payment of fare 
by rushing past the guard is guilty 
of disorderly conduct. Peo. vy. Mar- 
kowitz, 119 App. Div. 841, 104 NYS 
872 [aff 189 N. Y. 562 mem, 82 NE 
1130 mem]. (2) But for a private 
detective to shadow a person is not 
disorderly conduct. Peo, v. St. Clair, 
179 N.Y. 578, 72 NE 1147; Peo. v. 
Weiler, 179 N.Y. 46, 71 NE 462, 1 
AnnCas 155; Peo, v. Clark, 164 NYS 


95. Defenses in general see Crim- 
inal Law §§ 52-89. 

96. See cases infra this section. 

97. .Ellis..v.. Pratt City,¢ 113(-Ala. 
541, 21 S 206; Peo. v, Whitman, 157 
NYS 1107 [rev on other grounds 178 
App. Div. 193, 165 NYS 148]; Austin 
v. State, 57 Tex. Cr. 623, 124 SW 636; 
Pugh v. State, 55 Tex. Cr. 462, 117 
SW 817, 131 AmSR 822. 

98. Jacksonville v. Headen, 48 Ill. 
A. 60; St. Charles v. Meyer, 58 Mo. 
86; Com. v. Sybert, 20 Pa. Dist. 88; 
Ad v. Moore, 166 N. C. 871, 81 SE 


99. Mullens v. State, 67 N. J. L. 
451, 51 A 461. 

1. State v. Lunn, 49 Mo. 90. 

2. Com. w. Lovett, 4 PaLJR 5, 6 


PaLJ 226 (holding that it is a good 
defense to an indictment for eaves- 
dropping at the window of a mar- 
ried woman that the offense was com- 
mitted by authority of the husband 
of the woman), 
hee Chicago v. Weber, 174 Ill. A. 

4 State v. Byrnes, 100 S. C. 230, 

E822. 

5. Mullens v. State, 82 Ala, 42, 2 
S 481, 60 AmR 781. 

6. Mullens v. State, 82 Ala. 42, 2 
S 481, 60 AmR 731. 

7. Mullens v. State, 82 Ala. 42, 2 
S 481, 60 AmR 7381. 
Jordan y. State, 13 Ala, A. 180, 
68 S 585. 

9. Jordan v. State, 13 Ala, A. 180, 
68 S 585. 

10. Jordan v. State, 13 Ala. A. 180, 
68 S 585. 

11. Yancy v. State, 63 Ala, 141. 

12. Laney v. State, 105 Ala, 105, 
17.S 107; Thomas v. State, 92 Ala. 
85, 9 S 398. And see Strickland v. 
State, 14 Ga. A, 471, 81 SE 361 (hold- 
ing that in a prosecution for using 
obscene and vulgar or profane lan- 
guage in the presence of a female, 
who heard it, it was no defense that 
defendant was unaware of her pres- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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otherwise.'* Nor can defendant defend by attacking ; stituting an offense under the statute '8 or had there- 


the character of the female in whose presence the 
alleged offense was committed,'* nor is it a defense 
to show that the language used was true.t® Where 
defendant’s conduct is of a character which is offen- 
sive and insulting and tends to a breach of the peace, 
the fact that the particular acts committed are in- 
trinsically lawful constitutes no defense.1° Where 
the disorderly act is prohibited by statute, the fact 
that it is done in the performance of a religious 
service in accordance with the religious belief of 
accused is no defense.!*? It is no defense that the 
prosecuting witness also used abusive language con- 


III. PERSO 


{[§ 16] A person charged with disorderly conduct 
is lable, not only for his own acts, but also for the 
acts that he procured others to do,?? It has been 
held, however, under a statute prohibiting the use of 
abusive and insulting language, that the offense can- 


tofore been guilty of reprehensible conduct; that 
particular eitizens were not disturbed;*° that per- 
sons present encouraged and countenanced the illegal 
act;?1 that defendant believed himself. to be unlaw- 
fully deprived of his property;?2 or that the offense 
in question included the commission of another like 
offense.2* Under some statutes provocation is a 
good defense to a charge of using abusive lan- 
guage,** if it is based on suflicient grounds.2> Al- 
though the provocative aets do not constitute a 
justification, yet they can be shown in mitigation of 
the offense in some jurisdictions,?° 


NS LIABLE 


not be committed jointly by two persons.28 <A stat- 
ute making ‘‘any person’’ liable to punishment for 
using abusive or obscene language includes a girl 
or woman.”® 


IV. INDICTMENT, INFORMATION, OR COMPLAINT °° 


[§ 17] A. In General. Disorderly conduct is a 
statutory offense,®! and the general rules of criminal 
law relative to charging statutory offenses apply.*? 
All of the essential elements of the offense, as pre- 
seribed by the statute or ordinance, must be 


charged °° by direct allegations.** Where the words 
of the statute or ordinance are descriptive of the 
offense, it is ordinarily sufficient to charge the of: 
fense in the language of the statute or ordinance *° 


ence, where she was in plain view 
and only a few feet distant, and there 
was nothing to prevent him from 
seeing her), 

13. ‘Hardin y. State, 114 Ga. 58, 39 
SE 879; Parks v. State, 110 Ga. 760, 
36 SE 73. 

14. Golson y. State, 86 Ala. 601, 5 


Ss ae 
yer Vv. eas 99 Ga. 20, 25 SE 
609° “59 werd R 22 

Peo. v. Sinclair, 86 Misc. 426, 
149 NYS 54. 
he State v. White, 64 N. H. 48, 5 


A 828. 

18. Bruce vy. Scully, 162 Ky. 296, 
172 SW _ 520. 

19. Peo. v. Sinclair, 86 Misc, 426, 


149 NYS 54. 

20. St. Charles v. Meyer, 58 Mo. 
86; State v. Fogerson, 29 Mo. 416: 

21. Com. vy. Harris, 101 Mass, 29. 
. 22. Ratteree v. State, 78 Ga, 335; 
Watson v. State, (Tex. Cr.) 50 SW 


23. Keller v. State, 25 Tex. A, 325, 


24. Ray v. State, 113 Ga..1065, 39 
SE 408; Collins v. State, 78 Ga. 87; 
Cleveland v. State; (Ga... A,))''95 SE 
540; Jacksonville v. Headen, 48 Ill. 
A. 60, 65 (where the court said: “We 
apprehend it is not the law that every 
threatening or insulting word, gesture 
or motion, even toward a policeman, 
amounts to disorderly conduct. It 
may be of such a character, or so 
provoked or conditioned as to be 
fully justified’). But see Newton v. 
State, 94 Ga. 596, 19 SE 895 (holding 
that, on a prosecution for using op- 
probrious words rennin to cause a 
breach of the peace, s no defense 
that accused had been told by his 
wife or by her and another person 
that the individual to whom_ the 
words were addressed had used in- 
sulting language to her or had in- 
sulted. her). 

Provocation as a8 element of the 
offense see supra § 5 

25. Dyer v. State, 99 Ga. 20, 21, 
25 SE 609, 59 AmSR 228 (where the 
court said: “A provocation may ex- 
ist, and yet may not be a sufficient 
provocation. It may be very slight, 
and altogether inadequate to justify 
the use of language of an extremely 
insulting and opprobrious charac- 
ter’); Meaders y. State, 96 Ga. 299, 
22 50) 527 (holding that a wrongful 
trespass upon yap fae property in 
the presence of its owner may or 
may not amount to such provoca- 
tion as, will justify the latter in us- 

\ 


‘in the term 


ing to the wrongdoer on the spot 
opprobrious words or abusive lan- 
guage tending to cause a breach of 
the peace), 

26. Baster y. State, 71 Tex. Cr. 
370, 160 SW 74; Deaton v. State, 53 
Tex, Cr.'393, 110 SW 69: 

[a] Tllustrations.—(1) Abusive 
language toward defendant may be 
considered in mitigation of the of- 
fense of using abusive language by 
defendant, Easter y. State, 71 Tex. 
Cr. 370, 160 SW 74; Watkins v. State, 
(Tex. Cr.) 44 SW 507; Christmas v. 
State, (Tex. Cr.) 44 SW 175. (2) The 
fact that a prosecuting witness was 
trespassing on the lands of accused’s 
mother in a peaceable manner would 
not be any justification or excuse for 
the use of violent and abusive lan- 
guage, although it might be a mit- 
igating circumstance that would re- 
duce the penalty. Deaton v. State, 
53, Tex. Cr. 393, 110 SW'69. 

27. Peo. v. Sinclair, 86 Misc. 426, 
149 NYS 54. 

28. Cox v. State, 76 Ala. 66. 

29. Mullens v. State, 82 Ala. 42, 2 
S 481, 60 AmR 781. 

{a] Reason for rule—‘‘We can 
see no reason why a woman or a 
girl cannot offend against this stat- 
ute. They are, of course, included 
‘any person,’ unless the 
context of the statute shows that 
they were not, or could not be, in- 
eluded. We find nothing in this con- 
text to so exclude a ‘woman’ or a 
‘girl’ from the phrase ‘any person’ 
as therein used. There are some of- 
fenses, common-law and_ statutory, 
which, from their nature, could not 
be committed by one of the female 
sex; but the offense in question is not 
one of those offenses. While as to 
a part of the statute a female is the 
only person or gender that could be 
offended against, yet here there is 
nothing which prevents the female 
sex from being both the offender, and 


the offended against.” Ex p. Daly, 
194 Ala. 29, 69 S 598. 
80. Indictment and information 


gonerery, see Indictments and In- 
ormations [22 Cye 157]. 

Ente yer generally see Criminal 
Law § 495. 

Sippy e go affidavit see Criminal 
Law § 495. 
preliminary warrant see Criminal 
aw § 5 

{a] Forms of indictments, in- 
formations, or complaints set out in 
whole, in part, or in substance see 
Peters v. State, 166 Ala. 35, 


61 S 


952; McVay v. State, 100 Ala. 110, 
14 S 862; Stokes’ v. State, 92 Ala. 73, 
9 S 400, 25 AmSR 22; Moore y. State, 
50 Ark, 25, 6 SW 17; Ex p. Foley, 62 
Cal. 508; Cottonwood Falls v. Smith, 
36 Kan. 401, 13 P 576; Com. v. Oaks, 
118 Mass. 8; Grand Rapids v. Wil- 
liams, 112 Mich. 247, 70 NW 547, 67 
AmSR 396, 36 LRA 137; Woods y. 
State, 67 Miss..575, 7.S 495; State 
v. Hughes, 82 Mo. 86; State v. Hock- 
er, 68 Mo. A. 415; State v. Brumley, 
53 Mo. A. 126; Herbes v. State, 79 
Nebr, $32,113" NW 5303) State! vi 
Batchelder, 5 N. H. 549; Peo. v.- Da- 
vis, 187 App. Div. 389, 122 NYS 788; 
Com. v. Mohn,’ '52 Pa, '243, 91 AmD 
153; Com. v.' Taylor, ‘6 Binn. (Pa.) 
277; Peo. v. Masso, 18 Porto Rico 
523; State v. Hanley, 47 Vt. 290. 

31. See supra § 2. 

32. See Indictments and Informa- 
tions [22 Cyc 3388] 

[a] Duplicity—Where an _ ordi- 
nance sets out various acts which 
will constitute disorderly conduct, a 
charge in the language of the stat- 
ute does not charge more than one 
orem State v. Cainan, 94 N. CG. 

{b] Joint indictment.—Two per- 
sons cannot be jointly indicted for 
disorderly conduct where from the 
nature of the offense it could have 


been committed by only one. Cox 
v. State, 76 Ala. 66 (indictment for 
using abusive and insulting lan- 
guage), See also Indictments and 
Informations [22 Cye $73]. 

ee Ala.—Ivey v. State, 61 Ala. 
Ind, T.—Miles v. U. S., 7 Ind, T, 11, 
103 SW 598. 

Miss.—Cherry v. State, 103 Miss. 
225, 60 S 1388, 

Mo.—State v, Fogerson, 29 Mo. 416. 
Nebr.—Herbes v. State, 79 Nebr. 
832, 118 NW 580. 

N. Y.—Peo. v. Pratt, 22 Hun gu 


N. Gmatate v. Hettrick, 126 N. 
977, 25 SH\125. 


Porto Rico.—Peo. y. Pabon, 15 
Porto Rico 198. 
Tex.—Jones v. State, 50 Tex. Cr. 


210, 96 SW 29. 

34. State v. Kennison, 55 N. H. 
242. And see Indictments and In- 
formations [22 Cyc 298]. 
vee Ala.—Yaney v, State, 63 Ala. 

Kan,—State v. Brower, 75 Kan. 
823, 88 P 884, 

Miss.—Quin v. State, 65 Miss, 479, 
4S 548. 


Mo.—State v. Fogerson, 29 Mo. 417; 
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or in words of similar import.*® 


37 
guage used. 


quired to meet.*® 
Statutory forms. 


to follow such form.*® 


[§ 18] 


So, where the of- 
fense consists of disturbing the peace generally, or 
the peace of a family or class of persons by pre- 
scribed acts, language, or conduct, it is sufficient to 
charge the offense in the language of the statute, 
without specification of particular acts done or lan- 
Where, however, the provisions of 
the statutes and ordinances are in general terms 
which do not fully describe the offense, then the 
aceusation must set out such facts as will make it 
reasonably certain what charge defendant is re- 


Where the form of the accusa- 
tion is prescribed by statute, it is of course sufficient 


B. Setting Out Statute or Ordinance.*° 
It is ordinarily unnecessary to set out the statute 


DISORDERLY CONDUCT 


[§ 21] 


[§§ 17-21 


sufficient to refer to it by such indicia as point it 
out with reasonable certainty.*? 

[§ 19] ©. Intent. 
eral, to allege a willful or malicious intent, such in- 
tent being implied in the character of the offense.*# 

[§ 20] D. Place.t4 Where the place of the com- 
mission of the disorderly conduct is made an ele- 
ment of the offense, it must be alleged that the acts 
were committed in the kind of place designated by 
the statute,*® such as a publie place.** 

E. Persons Disturbed, Annoyed, Etc. The 


It is not necessary, in gen- 


charge should allege facts. showing that defendant’s 


or ordinance alleged to have been violated,*! it being 


State v. James, 37 Mo. A. 214. 

KR, i— In re Began, 12 R. I: 309. 

[a] Mlustration.—A complaint 
charging that defendant did “revel, 
quarrel, commit mischief, and other- 
wise behave in a disorderly manner” 
is sufficient to apprise him of the 
nature of the accusation and to con- 
stitute a bar to subsequent proceed- 


ings. “Revel” has a definite mean- 
ing ‘to behave in a noisy, boister- 
ous manner, like a bacchanal.” In 


re Began, 12 R. I. 309. 

36. Ala.—Jackson v. State, 137 
Ala. 80, 34 S 611. 

Kan.—State v. Brown, 38 Kan. 390, 
LOW PO259. 

Miss.—State v. Moore, 24 S 308. 
Beery shete v. Fogerson, 29 Mo. 

Tex.—Hammond v. State, (Cr.) 28 
SW 204; Menasco v. State, 32 Tex. 
Cr. 582, 25 SW 422, 

[a] Allowable departures from 
Statutory language.—(1) Substitu- 
tion of word “woman” for ‘‘female.’’ 
Jackson y. State, 137 Ala. 80, 34 S 
611. (2) Allegation that defendant 
unlawfully, in the presence and hear- 
ing of prosecutor, called such prose- 
cutor certain names sufficiently al- 
leges that the language was used 
“concerning him.’ Menasco v. State, 
32 Tex. Cr. 582, 25 SW 422. (3) Sub- 
stitution of the word “language” for 
the word “conversation” used in a 
statute providing “by then and there 
cursing and swearing, and by loud 
and abusive and indecent conversa- 


tion,” ete. State v. Fogerson, 29 Mo. 
416. 
{[b] Unallowable change in stat- 


utory language.—Where indictment 
charged the use of certain language 
in the public highway, near the 
“premises” of a certain person and 
in the presence of a member of his 
family, and the statute punished cer- 
tain language uttered at “the dwell- 
ing house of another, or the yard or 
curtilage thereof, or upon the public 
highway, or any other ‘place near 
such premises” and in the presence 
of the family. State v. Moore, (Miss.) 
24 S 308. 

37. Ala.—Weaver vy. State, 79 Ala. 
279; Yancy v. State, 63 Ala. 141. 

Cal.—Ex p. Foley, 62 Cal. 508. 

Kan.—State v. Brower, 75 Kan. 823, 
88 P 884; Topeka v. Heitman, 47 Kan. 
7.39, 28 P-1096. 

Mo.—State y. Fogerson, 29 Mo. 416; 
State v. Hocker, 68 Mo. A. 415; State 
v. Brumley, 53 Mo. A. 126; State v. 
Ramsey, 52 Mo. A. 668; State v. Park- 
er, 39. Mo, A. 116; State v. Fare, 39 
Mo. A. 110 [overr State v. Bach, 25 
Mo. A. 554] (holding that the in- 
formation must state the language 
used or its substance). 

Tex.—Foreman v. State, 31 Tex. Cr. 
477, 20 SW 1109 [disappr obiter El- 


revel v. State, 26 Tex. A. 220, 9 SW 
as S.—Rex v. Elderman, 45 N. S. 


38. Del.—Lofland v. State, 26 Del. 
333, 83 A 1033. 

Minn.—State v. Swanson, 116 Minn. 
288, 119 NW 45. 

Miss.—Finch y, State, 64 Miss. 461, 
1 S 630. 

Mo.—State v. Bell, 63 Mo. A. 455; 
State v. James, 37 Mo. A, 214. 
aa H.—State v. Peirce, 43 N. H. 

N, J.—State v. Hatfield, 87 N. J. L. 
124, 93 A 677; Cowell v. State, 63 
N. J. L. 528, 48 A 436, 

N. C.—State v. Hettrick, 126 N. C. 
927,36. .SH 125. 

[a] MDlustrations——(1) Under an 
ordinance punishing persons guilty 
of creating a disturbance within the 
corporate limits of the town, a per- 
son accused of “creating a disturb- 
ance within the corporate limits” of 
the town is not sufficiently informed 
of the particular act of which the 
state complains. State v. Hettrick, 
126 N. C., 977, 35 SH, 125. (2) A 
charge of disturbing the peace of a 
family, couched in the language of 
the statute, “by loud and unusual 
noise,” is insufficient, because failing 
to characterize the noise. State v. 
James, 387 Mo. A. 214. (3) Accusa- 
tion that defendant was guilty of 
rude and indecent conduct, without 
any description of the acts com- 
plained of, is ppsumeients. State v. 
Pierce, 43 N. F 
pre et Jackson Vv. Maite, 137 Ala. 80, 

40. pos generaliy Indictments and 
Informations [22 Cyc 334]. 

41. State v. Cainan, 94 N. C. 880. 
ead States; Cainan,, <94e Ny UC. 
43. State v. Archibald, 59 Vt. 548, 
9 A 362, 59 AmR 755. 

44. See generally Indictments and 
Informations [22 Cye 307]. 

45. <Ala.—tIvey v. State, 61 Ala. 58. 

Del.—Lofland v. State, 26 Del. 333, 
83 A 1033. 

Mich.—Grand Rapids v. Williams, 
112 Mich. 247, 70, NW 547, 67 AmSR 
396, 86 LRA 137. 

Miss.—State v. Shanks, 88 Miss. 
410, 40 S 1005; State v. Moore, 24 


S 308; Quin vy. State, 65 Miss, 479, 
yk H.—State v. Kennison, 55 N. H. 


N. J.—Cowell v. State, 63 N. J. L. 
Boa Pe A 436; Bassette v. State, 51 

Ne ee So: Kea B02 5. 187A. 354, 

Tex.—Hammond vy. State, (Cr.) 28 
Sw 204 

[a] Sufficient allegations of place, 
—(1) A charge of uttering loud and 
offensive language, specifying it, on 
a day, ‘month, and year stated in a 
particular public street of a munici- 
pality designated, is sufficient as to 
time, locality, and language used. 
Bassette v. State, 51 N. J. L. 502, 18 
A 354. (2) Description of the place 
of the alleged disturbance as a place 
where people “commonly .assemble” 
is equivalent to charging the place to 


Williams, 


disorderly conduct disturbed or annoyed, or was 
committed in the presence of, the persons protected 
by the statute or ordinance.*? 
conduct consists of offensive language used in ref- 
erence to, or in the presence of, a particular person, 


Where the disorderly 


be one where people “commonly re- 
sort.” Hammond vy. State, (Tex. Cr.) 
28 SW 204. (3) An allegation that 
the disorderly conduct charged was 
committed ‘at a house on the cor- 
ner’ of two streets designated with- 
in a certain city. Grand Rapids v. 
412 Mich. 247, 70 NW 547, 
67 AmSR 396, 36 LRA 137. 

{b] Insufficient allegations of 
place.—(1) An indictment charging 
the use of abusive language near 
the “premises” of another does not 
charge the statutory offense of the 
use of such language at “the dwell- 
ing-house of another, or the yard or 
curtilage thereof, or upon any pub- 
lic highway, or any other place near 
such premises.” State v. Moore, 
(Miss.) 24 S 308. (2) A complaint 
on a statute punishing rude, indecent, 
or disorderly conduct in any street, 
lane, or alley, etc., must set out the 
place where the offense was commit- 
ted. It is not sufficient to charge 
that the offense was committed open- 
ly and in the presence of divers per- 


gaee: State v. Kennison, 55 N. H. 
46. Lofland v. State, 26 Del. 333, 
83 A 10338; State v. Kennison, 55 N. 


242; Cowell vy. State, 63 N. ene 523, 
43 A 436. 

47. Peters v. State, 166 Ala. 35, 
51 S 952;- Yancy v. State, 63 Ala. 
141; Com. v. Oaks, 113 Mass. 8; Com. 
v. Harris, 101 Mass. 39; Com. v. 
Smith, 6 Cush. (Mass.) 80; Menasco 
v. State, 32 Tex. Cr. 582;:25 Sw 
422; Keller v.: State, 25 Tex. A. 325, 
8 SW 275. See Jackson v. State, 137 
Ala. 80, 34 S 611 (holding that a 
charge that the prescribed language 
was used in the presence or hearing 
of ‘a woman” is a sufficient charge 
that it was used in the presence or 
hearing of ‘a female,’ in the stat- 
utory language); Ivey vy. State, 61 
Ala. 58, 61 (holding that an indict- 
ment for using abusive, vulgar, or 
insulting language “in the presence 
of the family of the owner or pos- 
sessor thereof, or of any member of 
his family, or of any female,’ must 
aver the presence of some of the 
persons named); Elkins v. State, 26 
Tex. A. 220, 9 SW 491 (holding that 
the complaint should state that the 
offensive language was used in -the 
presence and hearing of the person 
concerning whom it was_ uttered); 
Peters v. State, 66 Wis. 339, 28 NW 
138 (holding that where the offense 
consists in the use in reference to 
and in the presence of another or in 
reference to and in the presence of 
any member of his family of any 
abusive language, etc., the indictment 
must state that the objectionable 
language was addressed to the per- 
son to whom it referred or was used 
in his presence or the presence of 
any member of his family, and that 
a statement that it was uttered in 
the presence of others is not suffi- 
cient). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 21-28] 


the name of such person should be alleged.4® If the 
name of the person is unknown, that fact should be 
alleged.*° 

[§ 22] F. Offensive Language. Where the of- 
fense was committed by the use of offensive lan- 
guage, the accusation should set out the language 
used,°° although it has been held under some statutes 
that it is sufficient to follow the language of the stat- 
ute without setting out the particular words used.®4 

[§ 23] G. Want of Provocation. Where the of- 


.V. ISSUES, PROOF, 


[§ 25] A. What Must Be Proved. Every essen- 
tial element of the offense must be proved,°® and, 
conversely, nonessential matters ordinarily need not 
be proved.°? Usually it is sufficient to prove so much 
of the accusation as shows defendant guilty of the 
offense charged.°§ 

Joint indictment. Upon a joint indictment it is 
necessary to show that defendants committed the 
offense jointly.®® 

[§ 26] B. Evidence Admissible under Plead- 
ings. Any competent evidence is admissible to es- 
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[18 C.J.] 1225 
fense consists in the use of the prescribed language’ 
without provocation, it is incumbent on the prose- 
cution to allege lack of provocation,>? 

[§ 24] H. Second or Subsequent Offense. Where 
a conviction is sought as for a second or subsequent 
offense, the accusation must allege the prior convic- 
tions.®* An information for a subsequent offense, 
which charges the previous convictions for the same 
offense and gives the dates and before whom the 
convictions were had, is sufficient.5* 


AND VARIANCE °5 


tablish any part of the charge.®° 

[§ 27] ©. Variance. In general the proof 
must correspond to the allegations of the charge ® 
or tend to support them,°* and a variance as to a 
material matter is fatal.°* In a prosecution for 
using obscene language in the presence of a female, 
proof of language substantially the same as that 
charged in the indictment is sufficient.°%° The fact 
that the evidence is also sufficient to warrant a con- 
viction of a different offense does not constitute a 
yariance.®® 


VI. EVIDENCE 


[§ 28]. A. In General. The general rules of evi- 
dence applicable to criminal prosecutions ®* are also 
applicable to prosecutions for disorderly conduct, 
such as the rules relative to presumptions and bur- 
den of proof,®® and the admissibility,°® and weight 


and sufficiency of the evidence.”® 

Judicial notice.“1 The court will take judicial 
notice of the fact that the offense of using abusive, 
insulting, or obscene language is more likely to be 
committed by men than by women.”? 


48. State v. Clarke, 31 Minn. 207, | 
17 NW_ 344, 

49. State v. Clarke, 31 Minn. 207, 
17 NW 344. 

50. Miss.—Walton v. State, 64 
Miss. 207, 8 S 171. 

Mo.—State v. James, 37 Mo. A. 214. 

N. J.—Bassette v. State, 51 N. J. L. 
502, 18 A 354. 

Tex.—Elkins v, State, 26 Tex. A. 
220, 9 SW 491. 

Wis.—Steuer y. State, 59 Wis. 472, 
18 NW 433. 

51. Ala.—Weaver v. State, 79 Ala. 
279 (holding that in an indictment 
for using abusive or insulting lan- 
guage in the presence of women it 
is sufficient to follow the language 
of the statute, and the particular 
words used need not be set out); 
Yancey vy. State, 63 Ala. 141 (holding 
that an indictment following the lan- 
guage of a statute making it an of- 
fense to use abusive or insulting lan- 
guage in or near a dwelling house, 
in the presence of a female, is suffi- 
cient without setting out the lan- 
guage used). 

Cal.—Ex p. Boynton, 1 Cal. A. 294, 
&2. P90. 

Mo.—State v. Parker, 39 Mo. A. 116 
[foll State v. Fogerson, 29 Mo. 417 
(where an indictment which failed 
to set forth the words used was held 
sufficient)]; State v. Fare, 39 Mo. A. 


110 [overr State v. Bach, 25 Mo. A,} 


554] (holding that an indictment in 
the language of the statute punish- 
ing a disturbance of the peace of a 
family by various specified acts is 
sufficient without setting out the par- 
ticular language used). 

N. C—State v. Cainan, 94 N. C, 880 
(holding that an accusation of disor- 
derly conduct, in that defendant 
“boisterously cursed and 
which followed the language of the 
statute, need not set out the precise 
words used). 

Tex.—Foreman v. State, 31 Tex. Cr. 
477, 20 SW 1109 (where, under the 
Pen. Code art 495a, it was held that 
the language used need not be al- 
leged). 

52. Hardin vy. State, 114 Ga. 58, 
59 SE 879; Meaders v. State, 96 Ga. 
299, 22 SE 527; Fuller v. State, 72 
Ga, 213. 


53. Peo. v. Booth, 121 Mich. 131, 
79 NW 1100. See generally Indict- 
ments and Informations [29 Cye 


856]. \ 


| supra. 
| dividual composing the community 


| females, 


/'words amounting to an 
'offense are proved as laid); Com, v. 


swore,” | 


54. Peo. v. Buck, 109 Mich. 687, 


67 NW 982. See generally Indict- 
a7 and Informations [22 Cyc 


55. See generally Indictments and 
Informations [22 Cye 445]. 

56. State v. Kennison, 55 N. H. 
242; Peo, v. Sinclair, 86 Misc. 426, 
149 NYS 54; Com. v. Ferree, 6 Pa, 
Dist. 639, 20 Pa. Co. 87; Wallace v. 
pare: 33) Tex.''Cr.: 178, 26° SW 


[a] Public place.—Where the stat- 
ute makes disorderly conduct in a 
public place punishable, it must be 
proved that the place of the commis- 
sion of the conduct complained of 
was a public place. State v. Kenni- 
son, 55 N. H. 242; Com. v. Ferree, 6 
Pa. Dist. 659, 20 Pa. Co. 87. 

57. Peo. v. Sinclair,,86 Misc, 426, 
149 NYS 54. 

[a]. Tllustrations.—It is not nec- 
essary: (1) That the identity of the 
particular person abused or insulted 
be established. Peo. y. Sinclair, 86 
Misc. 426, 149 NYS 54. (2) That the 
person abused or insulted be present 
at the time the abusive and insulting 
behavior occurred. Peo. v. Sinclair, 
(3) To prove that every in- 


or neighborhood was disturbed by 
the disorderly conduct. State v. Fo- 
gerson, 29 Mo, 416. 

58. Sherrer v. State, 17 Ga. A. 335, 
86 SE 735 (holding that in a prose- 
cution for using obscene, vulgar, and 
profane language in the presence of 
the exact words charged 
need not be proved if some of the 
indictable 
Harris, 101 Mass. 29. 

59. Cox y. State, 76 Ala. 66. 

60. See Indictments and Informa- 
tions [22 Cye 449]. 

61. See generally Indictments and 
Informations [22 Cye 450]. 

62. Cleveland v, State, (Ga. A.) 95 
SE 540; State v. Moore, 166 N. C. 
371, 81 SE 693. 

63. State v. Moore, 166 N. C. 371, 
81 SE 693. 

64, Benson vy. State, 68 Ala. 544; 
Quin v. State, 65 Miss. 479, 4 S 548; 
Georgetown vy, Scurry, 90 S. ©. 346, 
73 SE 853; Lockett v. State, 50 Tex. 
Cr, 219, 99 SW 1010; Jones v. State, 
50 Tex. Cr. 210, 96 SW 29; Elliott v. 
are 87 Tex. Cr. 614, 40 SW 


{a] Material variance.—(1) Where 
under a statute making it an offense 
to use abusive language in “the 
dwelling-house of another, or the 
yard or curtilage thereof, or upon the 
public highway or any other place 
near such premises,’ an indictment 
charged the use of such language in 
the yard, and the proof showed that 
it was used outside the yard. Quin 
v. State, 65 Miss, 479, 4 S 548. (2) 
Where defendant was charged -with 
going near a private residence, and 
cursing in a manner calculated to 
disturb the inhabitants thereof, and 
the proof showed that he cursed in 
the presence of the inhabitants but 
at a place where he could not be 
heard at the house. Elliott v, State, 
34 Tex. Cr. 514, 40 SW 284. (3) 
Where, under an ordinance making it 
an offense to use “profane language” 
in a public street, the allegation fol- 
lowed the language of the statute, 
and the proof showed that defendant 
called another a liar. Georgetown vy. 
Scurry, 90 S. C. 346, 73 SE 353. (4) 
Where under a statute making it an 
offense to use “loud, vociferous or 


obscene, vulgar or indecent lan- 
guage,’ an indictment charged the 
use of “loud and vociferous. lan- 


guage,” ana the proof showed whoop- 
ing and yelling. Lockett v. State, 50 
Tex. Cr. 590, 99 SW 1010. 

{b] Immaterial variance. — (1) 
Where an indictment alleged that the 
inhabitants of the private residence 
of Sam McReynolds were disturbed, 
and the proof showed that the resi- 
dence was that of S. C. McReynolds, 
the variance was immaterial. James 
v. State, 50 Tex. Cr, 210, 96 SW 29. 
(2) When certain abusive, insulting, 
and vulgar language was alleged to 
have been used, and the proof showed 
the language substantially by show- 
ing language having the same sense. 
Benson v. State, 68 Ala. 544 


65. Cleveland vy. State, (Ga. A.) 95 
SE 540. ; 

66. Peo. v. Solomon, 125 App. Div. 
429, 199 NYS 906. 

67. See Criminal Law § 947 et 
seq. 

68. See infra §29. 

69. See infra § 30. 

70. See infra § 31. 

71. See generally Criminal Law 
$ 948. 

72. Daley v. State, 13 Ala, A. 310, 
69 S 338. 
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B. Presumptions and Burden of Proof. 


Where the conduct prohibited by a statute or ordi-° 


nance is shown to have been voluntarily done, the 
law will presume an unlawful or evil intent.7* Ina 
prosecution of employees of a detective agency for 
disorderly conduct, it will be presumed, in the ab- 
sence of evidence, that the agency is licensed.** The 
general rule is that in criminal causes the burden is 
upon the prosecution to prove all the essential ele- 
ments of the offense.*> Thus, where a statute makes 
want of provocation an element of the offense, the 
burden is upon the state to prove it,’® but under 
such statute it is not necessary for the state to do 
more than show that there was not sufficient provo- 
eation.?7? The burden is ordinarily on defendant to 
prove any fact relied upon by him as a defense,*® 
as where on a prosecution for disorderly conduct 
under a city ordinance defendant relies upon the 
fact that there is no such ordinance.’® 

{[§ 30] C. Admissibility. The general rule is 
that any competent and material evidence of the 
acts and conduct of defendant tending to establish 
the charge is admissible,®°° such as evidence to show 
the identity of the offender,5t the place of the 
offense,®? the disturbance or annoyance caused,®? and 
the language used.*+ Evidence of matters constitut- 
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[§§ 29-30 


ing part of the res geste is admissible.8®° On the 
other hand, incompetent 8* and immaterial evidence 
is of course inadmissible.§7 On behalf of defendant, 
under the general rules of criminal law, any compe- 
tent and relevant evidence tending to establish his 
defense is admissible,°® and also any evidence of 
any relevant fact which tends to show the improb- 
ability or falsity of the testimony introduced at the 
trial by the prosecution is admissible.®® 

Negative evidence.°° A witness may testify that 
he was present on the occasion on which it was 
alleged that the offense occurred, and was near 
enough to hear what was said by ‘the parties, and 
did not hear the language imputed to defendant.®4 
And similarly, testimony that certain individuals 
were not disturbed by the noise alleged is admissible 
for the purpose of weakening the force of prose- 
cutor’s testimony as to the offensive character of the 
noise.°” 

Opinion evidence. Opinion evidence is ordinarily 
inadmissible,®* but if the evidence is otherwise un- 
objectionable, the fact that the witness uses the 
words ‘‘in my opinion’’ does not necessarily render 
the evidence inadmissible.** 

Mitigating or aggravating circumstances. Under 
some of the statutes evidence is admissible in mitiga- 


73. Mullens y. State, 82 Ala. 42, 83. Keller y. State, 25 Tex. A. 325,|right to seize the mare is immate- 
2S 481, 60 AmR 731. 3 SW 275. rial. Watson v. State, (Tex. Cr.) 50 
74, Peo. v. Clark, 164 NYS 137. 84. Jackson v. State, 137 Ala. 80,/;SW 340. (5) Evidence that some of 
75. Meaders v. State, 96 Ga. 299,}34 S 611. the residents of the neighborhood 
22 SEH 527; Fuller v. State, 72 Ga. 85. Holcombe vy. State, 5 Ga. A.-47,} were not disturbed is inadmissible as 


213; Ogletree v. State, 18 Ga, A. 41, 
88 SE 751; Dowling v. State, 7 Ga. A. 
613, 67 SE 697; Fountain vy. Fitzger- 
ald, 2 Ga. A. 713, 58 SE 1129. ‘See 
generally Criminal Law § 993. 
76. Meaders v. State, 96 Ga. 299, 
22 SE 527; Fuller v. State, 72 Ga, 
213; Ogletree vy. State, 18 Ga. A. 41, 
88 SE 751; Dowling v. State, 7 Ga, A. 


613, 67 SE 697. 
77. Ogletree vy. State, 18 Ga, A. 41, 
88 SE 751. 
See Criminal Law § 1000. 
79. Fountain vy. Fitzgerald, 2 Ga. 
150 


A; 713, 58 SE 1129. 

80. Ala.—Nicholson v. State, 
Ala. 80, 43 S 365; Tally v. State, 12 
‘Ala. <A. if 


62 SE _ 647; 


that, 


the res gest#). 
86. 
103 SW 774 


Ga.—Ogletree v. State, 18° Ga. A.| Ala. 80, 43 S 365. 
41, 88 SE 751. Ind 


Watson v. 
Cr.) 50 SW 340 (holding that in a 
prosecution for using profane lan- 
guage near a private house, evidence 
while committing the offense, 
defendant attempted to strike a per- 
son named is admissible as part of 


Wileox v. U. S., 7 Ind. T. 86, 
(holding that, 
trial for disturbing the peace and 
quiet of a family by fighting, 
dence that the person on whom the 
assault and battery was committed 
was given to habitual use of insult- 
ing and violent language was inad- 
missible on the ground that it af- 
fected his reputation). 

87. Ala.—Nicholson y. State, 


T.—Wilcox v. U. S., 7 Ind T. 


State, (Tex. | having no tendency to prove that the 
disorderly conduct was not commit- 
ted. State v. Fogerson, 29 Mo. 416. 
(6) Evidence that some of the pub- 
lic were not annoyed by the alleged 
disorderly conduct, but actually fa- 
vored it,’/is inadmissible. Com. v. 
Harris, 101 Mass, 39. 

88. Ogletree v. State, 18 Ga. A. 41, 
88 SE 751. See generally Criminal 
Law § 1034 et seq. 

89. Ogletree v. State, 18 Ga. A. 41, 
88 SE 751 (holding that it is com- 
petent to show in a prosecution for 
unlawfully using profane and abusive 
language that after a personal diffi- 
culty the persons implicated had 
made friends with each other imme- 
diately before the time of the al- 
leged use of the opprobrious words, 
as a circumstance tending strongly to 
show that such language was not 


on a 


evi- 


150 


x Tll.—Chicago vy. Tomanicka, 189 Ill. | 86, 103 SW 774. 
118. 


Ind. T.—Wilcox v. U. S., 7 Ind. T. 
86, 103 SW 774. 

Mass.—Com. v. Murray, 14 Gray, 397. 

Mich.—Peo. v. Elmer, 109 Mich. 
493, 67 NW 550. 

[a] Diustrations.—(1) Where, on 
a trial for using abusive language in 
the presence of a female, it appeared 
that the offense was committed while 
the prosecutrix was complaining to 
accused for his having whipped her 
child, evidence of the statements 
previously made to her by her child 
was admissible to locate the time 
and place of the offense. Nicholson 
v. State, 150 Ala. 80, 43 S 365. (2) On 
a trial of two defendants for disturb- 
ing the peace and quiet of a family 
by committing an assault and battery 
on another, a concert of action may 
be shown either by evidence of a prior 
agreement to entice the one assaulted 
to the place of assault and battery 
for the purpose of it, or by evidence 
that defendants acted together at the 
time of the offense’ one aiding and 
encouraging the other. Wilcox v. 
U. S.,.7 Ind. T. 86, 103 SW 774. 

81. Grand Rapids v. Williams, 112 
Mich. 247, 70 NW 547, 67 AmSR 396, 
386 LRA 137 (where evidence of an 
attempt by persons to take hold of 
and detain a person whom they have 
seen peeping into a window was held 
to be admissible). 

82. See supra § 6. 


Mass.—Com. v. Harris, 101 Mass. 29. 

Mo.—State v. Fogerson, 29 Mo. 416. 

Tex.—Deaton vy. State, 53 Tex. Cr. 
393, 110 SW 69; Watson v. State, 
(Cr.) 50 SW 340. 

[a]. Yustrations—(1) On a trial 
for disturbing the peace and quiet 
of a family by fighting, evidence that 
the person on whom the assault and 
battery was committed was given to 
habitual use of insulting and violent 
language was inadmissible as tend- 
ing to establish self-defense, since 
words cannot justify an assault and 
battery, or disturbance of a family. 
Wilcox v..U..S., 7 Ind. T. 86, 103 SW 
774. (2) Ona tr ial for using abusive 
language in the presence of a female, 
the exclusion from evidence of a bill 
for divorce filed against the prose- 
cutrix by her husband was proper. 
Nicholson vy. State, 150 Ala. 80, 43 S 
365. (3) In a prosecution for using 
abusive language under circum- 
stances calculated to cause a breach 
of the peace, evidence as to the size 
of the prosecuting witness and others 
with him at the time of an alleged 
trespass on the property of accused’s 
mother is inadmissible. Deaton v. 
State, 53 Tex. Cr. 393, 110 SW 69. 
(4) Where a person is prosecuted for 
disturbing the peace by using pro- 
fane language near a private house, 
while in the act of turning loose a 
mare which a constable had seized, 
evidence that the constable had no 


used). 
0. a generally Criminal Law §§ 
ov. 


Cox v. State, 76 Ala. 66. 

92. St. Charles v. Meyer, 58 Mo. 
86; State v. Fogerson, 29 Mo. 416. 

93. Jackson v. State, 137 Ala. 80, 
34 S 611; Holcombe v. State, 5 Ga. 
A, 47, 62 SE 647. See generally 
Criminal Law § 1532 et seq; Evidence 
[17 Cye 25 et seq]. 

[a] Admissible evidence. — (1) 
Where in a prosecution for using of- 
fensive Janguage the question, “In 
what tone was that said, loud enough 
to have been heard by these women?” 
was asked, the answer, “I think he 
said it for them to hear it,’”’ was held 
admissible, not as an opinion of de- 
fendant’s intention, but as a state- 
ment that the words were spoken 
loud enough to be heard. Holcombe 
v. State, 5 Ga. A. 47, 62 SE 647. (2) 
In a prosecution for using offensive 
language in the presence of a wom- 
an, a witness may testify that in his 
judgment the woman was near 
enough to hear the language used, or 
that the language could have been 
heard by her. solltags v. State, 136 
Ala. 126, 34 S 349 

[b] Inadmissible evidence.—Tes- 
timony that the language used by de- 
fendant was abusive and insulting. 
Jackson v. State, 137 Ala. 80, 34 S 611. 

94. McVay v. State, 100 Ala. 110, 
14 S 862. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 
\ 
\ 


§§ 30-31] 


tion ®° or aggravation of the offense.?® 
Weight and Sufiiciency. 
rule is that, in order for the evidence to be sufficient 
to warrant a conviction for disorderly conduet, it 
must establish every material allegation of the ac- 
The rule applies to the proof as to the 


[§ 31] D. 


cusation.®* 


Golson y, State, 86 Ala. iad 
5 S 799; Tally v. State, 12 Ala. A. 
314, 68 S 567. 

[a] Admissible evidence.—(1)In a 
prosecution for using abusive lan- 
guage in the presence of a female, 
evidence is admissible that she was 
accustomed to use similar language. 
Golson y. State, 86 Ala. 601, 5 S 799. 
(2) In a prosecution for using in- 
sulting language to a woman, evi- 
dence that prosecutrix, who was 
white, had been on previous friendly 
terms with accused, a negro, is ad- 
missible, being material on question 
of punishment that should be as- 
sessed in case accused made insult- 
ing proposals. Tally y. State, 12 Ala. 
A. 314, 68 S 567. 

{[b] Inadmissible evidence.—In a 
prosecution for using abusive lan- 
guage in the presence of a female, 
evidence of her general reputation for 
using similar language is not admis- 
sible. Golson vy, State, 86 Ala. 601, 


5S Aes 

96. eo. v. Mansi, 129 App. Div. 
386, 113, NYS 866. 

[a] Admissible evidence. — In a 
prosecution for disorderly conduct, 
evidence that defendant’s picture was 
in the rogues’ gallery is admissible 
for the purpose of aiding the magis- 
trate to determine what sentence 
ought to be imposed. Peo. v. Mansi, 
129 App. Div. 886, 113 NYS 866. 

97. Peo. v. Solomon, 125 App. Div. 
429, 109 NYS 906; Williams v. State, 
(Tex. Cr.) 34 SW 926. 

[a] Evidence held _ sufficient.— 
Sherrod v. State, 14 Ala. A. 57, 71S 
76; Garvin v. Waynesboro, 15 Ga. A. 
633, 84 SE 90; Chicago v. Tomanicka, 
189 Ill. A. 118; Chicago v. Baker, 157 
Ill. A. 130; Grand Rapids v. Wil- 
liams, 112 Mich. 247, 70 NW 547, 67 
AmSR 396, 36 LRA 1387; Peo. v. Sol- 
omon, 125 App. Div. 429, 109 NYS 
906; Peo. v. Markowitz, 119 App. Div. 
841, 104 NYS 872 [aff 189 N.Y. 562 
mem, 82 NE 1130 mem]; Peo. v. 
Gerstenfeld, 92 Misc. 388, 156 NYS 


991; Peo. v. Malcolm, 90 Mise. 517, 
154 NYS 919; Peo. v, Robinson, 73 
Mise, 343, 132 NYS _ 674; Peo. \v. 


Mass6, 18 Porto Rico 523. 

(b] Evidence insufficient.—Trim- 
ble v. Atlanta, 19 Ga. A. 620, 91 SE 
902; Sheppard vy. Jackson, 11 Ga. A. 
811, 76 SE 867; Jacksonville v, Head- 
en, 48 Ill. A. 60; Geiger v. Irvington 
Recorders’ Ct., ete., (N. J. Sup.) 96 
A 1006; Haywood v. Ryan, 85 N. J. 
L. 116, 88 A 820; Peo. v. Sidders, 204 
N. Y. 627 mem, 97 NE 1112. mem; 
Peo. v. Fogel, 167 App. Div. 550, 153 
NYS 82; Peo. v. Le Compte, 164 App. 
Div. 961 mem, 149 NYS 1102 mem; 
Peo, v. Lukowsky, 94 Misc. 500, 159 
NYS 599; Peo. v. Dorsch, 166 App. 
Div. 515, 151 NYS 668; >State ov. 
Moore, 166 N. C. 871, 81 SE 693; Com. 
v. House of Correction, 22 Pa, Dist. 
413, 38 Pa. Co. 112: 

98. Peo. v. Kelly, 9 Mich. 82, 57 
NW 1090. 

{a] Tlustration of sufficient evi- 
dence.—Where in order to impose 
heavier punishment it is necessary 
to prove prior convictions, the iden- 
tity of accused with the person for- 
merly convicted may be established 
by his owr admissions. Peo. v. Kel- 
ly, 99 aoe 82, 57 NW 1090: 

99. Peo. v. Markowitz, 119 App. 
Div. 841, 104 NYS 872 {aff 189 N. Y. 
562 mem, 82 NE 1130 mem]. 

[a] Evidence held sufficient. — 
Peo. v. Markowitz, 119 a Div. 841, 


104 NYS 872 [aff 189 N. Y¥. 562 mem, 
82 NE _ 1130 mem]. 
1. Kan.—Howard v. Stroud, 63 


Kan. _ 65 P 249. 

N. Y.—Peo. v. Whitman, 178 App. 
Div. 193, 165 NYS 148 
"Pa.+Comiv. Ferree, 6 Pa. Dist. 639, 


DISORDERLY CONDUCT 


The general 


2G), Par, Com 87. 

S. C.—Georgetown vy, 90 
S.C. 346, 73 SE 353. 

Tex.— Austin v. State, 57 Tex. Cr. 
623, 124 SW 636. 

fa] Evidence held sufficient to 
show that the place was a “public 
place’ within the statute. Howard 
v. Stroud, 63 Kan. 883, 65 P 249. 

[b] Evidence held ‘insufiicient to 
show that the place was a “public 
place’ within the statute. Lofland 
v. State, 26 Del. 338, 88, A 1033; Peo. 
v. Whitman, 178 App. Div. 198, 165 
NYS. 148; Com. v. Ferree, 6 Pa. Dist. 


Scurry, 


639, 20 Pa. Co. 87; Austin v. State, 
"69 Tex. Cr. 623, 124 SW 636; Pugh 
v. State, 55 Tex. Cr, 462, 117 SW 


817, 131 "AmSR 822. 
2. Ala.——Ellis v. Pratt City, 113 
Ala. 541, 21S 206 
Ga.—Daniel vy. Athens, 110 Ga. 289, 
34 SE 1016; Douthit vy. Blue Ridge, 
13..Ga, A. 645, 79 SE 744; Sheppard 
v. Jackson, 11 Ga. A, 811, 76 SE 367. 
Mass.—Com. v. Oaks, 113 Mass. 3 
N. Y.—Peo. v. Weiler, 179 N.Y. 
1 NE 462, 1 AnnCas 155; Peo. v. st 
Clair, 90 App. Div.; 239, 86 NYS %7 
{rev on other grounds 179 N.Y. 678 
mem, 72 NE 1147 mem]; Peo. vy, 
Whitman, 157 NYS 1107 [rev on other 


iyi 178 App. Div. 193, 165 NYS 
Pa.—Com. vy, Sybert, 20 Pa. Dist. 


88; Com. v. Haines, 4 PaLJR 17, 6 Pa 
LJ. 239. 

S. C.—State v. Byrnes, 100 S. C. 
230, 84 SE 822. 

Tex. —Mercer v. State, 52 Tex. Cr. 
321, 106 SW 365; Wallace v. State, 
33 Tex: Cr. 178, 26> SW 68. 

[a] Evidence held sufficient.—(1) 
Com. v. Oaks, 113 Mass. 8; State v. 
Byrnes; 100 S. CGC. 230, 84 SE 822; 
Mercer vy. State, 52 Tex..Cr. 321, 106 
SW 366. (2) Complainant’s state- 
ment that he was annoyed is suffi- 
cient where evidence showed that de- 
fendant used vile language concern- 
ing complainant’s wife. Peons v. 
Whitman, 157 NYS 1107 [rev on other 
grounds 178 App. Div. 193, 165 NYS 


148]. (3) Evidence that accused, 
near midnight, in the heart of a 
town, used boisterous and indecent 


language in so loud a voice as to be 
heard by a policeman a block away, 
and that there were four or five per- 
sons at or near the place, is suffi- 
cient to authorize the jury in finding 
that the words were likely to pro- 
duce disorder and to disturb the peace 
and quiet of the community. State v. 
Byrnes, supra. 

{[b] Evidence held insufficient.— 
(1) Ellis v. Pratt City, 113 Ala. 541, 
21 S 206; Sheppard v. Jackson, 11 Ga. 
A. 811, 76 SE 367: Com. v. Haines, 4 
PaLJR 17, 6 PaLJ 239.° (2) Where 
the evidence showed that a party of 
men and women were heard talking 
and laughing loudly near a residence, 
but it did not appear that a single 
person was disturbed, it is insuffi- 
cient to sustain a conviction under 
an ordinance prohibiting any person 
from disturbing the peace, quiet, and 
good order of the city by loud and 
boisterous language or otherwise act- 
ing in a disorderly manner tending 
to disturb the peace and quiet of the 
residents of the city. Douthit v. 
Blue Ridge, 13 Ga. A. 645, 79 SE 744. 
(3) Where the evidence showed the 
use of an obscene word in the pres- 
ence of a man in an ordinary tone, 
without anger, and under circum- 
stances not calculated to offend the 
hearer or cause a breach: of the 
peace, it is insufficient to sustain _a 
conviction under a municipal ordi- 

nance prohibiting disorderly conduct 

one gee to sheen the peace of 

he citizens.” Dan v. Athens, 
io Ga. 289, 34 SE T0i6: (4) Where 


identity of aceused,®§ defendant’s 
the offense,®® and the place where the disorderly con- 
duet was committed ;+ 
of disorderly conduet;? to show the use of offensive 
language * in or near a dwelling * or private house, 
‘or in the presence of a female;® and to show want 


[18 C.5.] 1227 
connection with 


to show the prohibited effect 


the evidence showed that accused 
used profane language to prosecut- 
or’s wife at a place near the public 
highway, but no one heard the lan- 
guage or was annoyed other than the 
person addressed, it is insufficient 
to sustain a conviction under a stat- 
ute which expressly provides that 
the disturbance must annoy the 
“peaceable residents’ or that the 
“traveling public’ be annoyed. Com. 
v. Sybert, 20 Pa. Dist. 88. (5) Where, 
in a prosecution under a_ statute 
which provided that any person who 
shall by any offensive or disorderly 
act annoy any person in any place, 
the evidence showed that accused, a 
private detective, shadowed a person 
for several days, but kept at a dis- 
tance from him and so conducted 
himself that the person shadowed 
was unaware of it until told thereof 
by others, it is insufficient to sustain 
a, conviction. ._ Peo. vy. Weiler, 179 
N. Y. 46, 71 NE 462, 1 AnnCas 155. 


3. Ala—Weaver v. State, 79 Ala. 
279;\ Banks v. State, 11 Ala. A, 176, 
65 667. 


Mo.—State v. Sturges, 48 Mo. A. 263. 
N. J.—Mullen vy. State, 67 N. J. L. 


api 51 A 461. 
Y.—Peo. v. Whitman, 157 NYS 
1107 [rev on other grounds 178 App. 
Div. 193, 165 NYS 148]. 
N. C.—State v. Sherrard, 117 N. C. 
716, 23 SH 157, 


gs. C.—Georgetown v. Scurry, 90 
S. C. 346, 78 SE 353. 

Tex.—Easter v. State, 71 Tex. Cr. 
370, 160 SW 74. 

[a] Evidence held sufficient. anaes 
Banks v. State, 11 Ala. A. 176, 65 
667; Peo. v. Whitman, 157 NYS si O7 
[rev on other grounds 178 App, Div. 
198, 165 NYS 148]. (2) Evidence 
that defendant loudly accused @ jus- 
tice, while discharging his official du- 
ties, of instituting prosecutions 
against him, and called him vile 
names, is sufficient to warrant a con- 
viction. State v. Sturges, 48 Mo. A. 
263. (8) Evidence that defendant 
ealled at a particular dwelling house 
and on leaving was told not to come 
again and replied, “I'll go where I 
dam please, and it don’t make a dam 
bit of difference where it is,” is suffi- 
cient to sustain a conviction. Weaver 
v. State, 79 Ala. 279. (4) Where the 
evidence showed that accused called 
a person “a damned highway rob- 
ber,” in a loud and boisterous man- 
ner in a public restaurant, it is suffi- 
cient to sustain a conviction. State 
3 Sherrard, 117 N. C. 716, 23 SE 

57. (5) Where evidence shows that 
reht e said to a person, in the pres- 
ence of another, “If you say that I 
did not pay your brother for the feed, 
..). you are a liar,” it is sufficient 
to sustain a conviction of using abus- 
ive language, Easter v, State, 71 Tex.. 
Cr. 370, 160 SW 74. (6) Where the 
evidence showed that defendant 
ealled another person a liar in a voice 
loud enough to be heard by persons 
passing along the street, it is suffi- 
cient to sustain a conviction. George- 
om v. Scurry, 90 S.-C. 346, 73 SE 


35 

tb] Evidence insufficient—Under 
a statute making it an offense to use 
loud and offensive or_ indecent, lan- 
guage, evidence that defendant , used 
loud language is insufficient to war- 
rant a conviction, Mullen vy. State, 
67 N. J. L. 451, 51 A 461. 

4. Muliens v. State, 82 Ala. 42, 2 

S 481, 60 AMR 731; Weaver v. State, 79 
Ala. thd Bragg v. State, 69 Ala. 204. 


McIver v. State, 34 Tex. Cr. 

o14; 40 SW. 1683. 
6. Benson v. State, 68 Ala, 513; 
Banks v. State, 11 Ala. A. 176, 65 


S 667; Finley v. State, 7 Ala. A. ie 
62 S 265; Finch v. State, 124 Ga. 657, 


1938 {1610.31} 
of provocation.’ And as in other criminal causes, 
the prosecution must prove its case beyond a reason- 
able doubt.* The testimony of one witness may be 
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sufficient to prove the offense® without corrobora- 
tion.?° 


VII. TRIAL" 


[§ 32] 
cifie acts of disorderly conduct have been proved, 
the prosecution cannot be compelled to elect upon 
which it will ask a conviction.!? 

[§ 33] B. Province of Court and Jury. It is 
a general rule of criminal law that questions of law 
are for the court and questions of fact are for the 
jury.t° So the question whether the particular act 
complained of is comprehended within the expres- 
sion ‘‘disorderly conduct’? is for the court.'* 
Where the facts are undisputed or admitted, there 
is usually no question for the jury to pass upon.’® 
On the other hand, where the facts are not admitted 
or are in dispute, the questions of fact are for the 
jury under proper instructions from the court.1® So 
it is ordinarily for the jury to determine from the 
evidence whether or not the language imputed to 
defendant was of the character alleged,!’ or his acts 
or conduct were calculated or tended to disturb 18 or 
provoke a breach of the peace,’® and also whether 
there was provocation for the language used,?° and, 
if so, whether under all the facts and circumstances 
it was sufficient to justify its use.24 Also, where 
the question of identity is in dispute, it is a question 
for the jury.2?, And likewise, the question of de- 
fendant’s intent, where it is involved in the offense, 
is one for the jury.?* 

[§ 34] ©. Instructions. The general rules ap- 
plicable to instructions in other criminal cases apply 
52 SE 890; Holcombe v. State, 5 Ga. 


A. Election by Prosecution, Where spe- ' 


SE 737; Hanson v. State, 114 Ga. 104, 


also in prosecutions for disorderly conduct.2* <Ac- 
cordingly an instruction is erroneous which tells the 
jury that they may convict without finding a par- 
ticular and material fact which constitutes one of 
the ingredients of the crime.?® On the other hand 
an instruction which expounds the statute beyond 
its meaning and terms is erroneous.”® The instruc- 
tions should be confined to the issues raised by the 
pleadings *7 and the evidence.28 If from the testi- 
mony it is doubtful whether the language proved 
was calculated to disturb any person, the jury should 
be instructed that they cannot convict unless they 
believe beyond a reasonable doubt that the language 
had that effect.2® It is erroneous to refuse to give 
upon proper request a special charge which is war- 
ranted by the evidence upon a matter not covered 
by other instructions;° but there is no error in 
refusing to give a special charge as to a matter 
fully covered by a general charge already given.*! 
And an erroneous instruction which warrants a con- 
viction, although the complaining witness was not 
within the peace, is not cured by further instructing 
the jury that they cannot convict, unless he was 
within the peace.** Instructions are to be construed 
as a whole, and if the jury could not have been 
misled by the instructions, the fact that a particular 
instruction was defective will not constitute error.3* 

Taking case from jury. Where the prosecution 
makes out a prima facie case an affirmative charge 
jitants théreof). 


A. 47, 62 ‘SE 647. 32 SE 942; Echols v. State, 110 Ga. 26. Mobley vy. State, 151 Ala. 123, 
7. Hardin v. State, 114 Ga. 58, 39] 257, 34 SE 289; Williams v. State,|44 S 379. «¢ 
SE 87 105 Ga. 608, 31 SE 738; Meaders v. 27. .Craingiwi State, 63i trex. Cr. 


Deo. v. Solomon, 125 App. Div. 


(Tex. Cr.) 34 SW 926. 
Degree of proof in general see} 735; 
Criminal Law § 1590. 402, 71 SE 593. 
2 Peo. v. Mass6, 18 Porto Rico pian 
10. Peo. v. Mass6, 18 Porto Rico 23. 
523. , 103 N 
11. See generally Criminal Law 
§ 2000 et seq. seq. 
Summary trial see Criminal Law [a] 
§ 636 et seq. 
12. Peo v. Elmer, 109 Mich. 493, 


cH datas on v. State, 14 Ala. A. 57, 
dese v. Shelby, 95 Minn. 65, 
24. See Criminal Law § 2353 et|guilty, but if they did not believe 


8. State, 96 Ga. 299, 22 SE 527; Ogletree | 617, 111 SW 150 (holding that, on a 
429, 109 NYS 906; Williams v. State,| v. State, 18 Ga. A. 41, 88 SE 751; 

Sherrer v. State, 17 Ga. A. 335, 86 SE 
Hamilton y. State, 9 


prosecution for disturbing the inhab- 
itants of a private house by the use 
of loud, vociferous, obscene, vulgar, 
and indecent language, a charge that 
if the jury believed beyond a rea- 
sonable doubt that accused disturbed 
the inhabitants of the private house 
in question they should find him 


Ga. A. 


that he disturbed them as alleged 


Improper test for guidance.— by the indictment they should find 
In a prosecution for using abusive|him not guilty, was erroneous, be- 
language, an instruction that “you | cause authorizing a conviction if ac- 


67 NW 550 (where specific acts of|have learned from the evidence the|cused disturbed the inhabitants in 


pretending to tell fortunes were tes-| circumstances under which this lan-| any manner, 


tified to). 
13. See Criminal Law § 2272. 
14. Sheppard v. Jackson, 11 Ga. A. 


guage was ised. 


and not requiring the 


You can judge for|jury first to find that the disturb- 
yourselves whether, 
to you and used that language to|the manner alleged in the indict- 


if a man came]}|ance was made by the means and in 


811, 76 SE 367. you, it would have a tendency to| ment). 


Peo. vy. Elmer, 109 Mich. 493, 


67 NW 550. peace,” 


cause you to commit a breach of the 
is erroneous as submitting |50 SW 340 (holding that it is not 


28. Watson y. State, (Tex. Cr.) 


16. See Criminal Law § 2272 et|an improper test for the guidance of|erroneous to refuse to charge spe- 


seq. the jury. 

17. Turney v. State, 168 Ala. 128, 
“52 S 910; Jackson v. State, 137 Ala. 
80, 34 S 611; Carter v. State, 107|103 NW 725; 
Ala, 146, 18 S 232; Jordan v. State, 


State, 11 Ala. A. 176, 65 S 667; Wiley! under Rev. St. 
v. State, 10 Ala. A. 249, 65 S 204. 
18. Keller v. State, 25 Tex. A. 325, 
8 SW 275; 
Tex. A. 411, 2 SW 811. 


SE 737; Peo. v. Murray, 54 Hun 406, 
7 NYS 548. 


State v. Shelby, 95 Minn. 
65, 66, 103 NW 725. 

25. State v. Shelby, 95 Minn. 65, 
State v. Fogerson, 29|a manner calculated to provoke a 
Mo. 416; State v. Maggard, 80°Mo. A. 
13 Ala. A. 180, 68 S 585; Banks v.| 286 (holding that in. a prosecution | no 


cially that, to convict, the jury must 
believe that abusive language was 
addressed to a particular person in 


breach of the peace, where there is 
evidence that the language in 


(1889] § 3784, pro-|questicn was addressed to such per- 
hibiting disturbance of the peace of | son). 
any person by loud and offensive or 29. 
McCandless v. State, 21]indecent conversation, an instruction|]14 S 862 (holding that it is error to 
to find defendants guilty if they dis-| instruct that, if a certain woman was 
19. Fish v. State, 124 Ga. 416, 52|turbed the peace by 


McVay v. State, 100 Ala. 110, 


cursing and/near enough to hear abusive lan- 


swearing and by offensive and inde-| guage, it was immaterial whether or 
cent conversation was insufficient andj} not she actually heard it, where the 


20. Fish v. ae 124 Ga. 416, 52|}a misdirection, since such conversa-| uncontradicted evidence showed that 
t 


SE 737; Hanson v. State, 114 Ga, 104,: 
39 SE 942; Ray v. State, 113 Ga. 1065, 


the prohibition 
39 SE 408; Echols v, State, 110 Ga. 


tion must be loud to come within|no females were present); 
of such 
Jones v. State, 50 Tex. Cr. 210, 96 30. 


Williams 
v. State, (Tex. Cr.) 34 SW 926. 


statute); 
Austin v. State, 57 Tex. Cr. 


257, 34 SE 289; Williams v. State, 105|SW 29 (holding that in a prosecu-| 623, 124 SW 636. 


Ga. 608, 31 SE ~738; Dyer v. State, 
99 Ga. 20, 25 SE 609, 59 AmSR 228; 


527; Hamilton v. State, 9 Ga. A. 402, 
71 SE 593; Dowling v. State, 7 Ga. 
A. 613, 67 SE 697. 


convict accused, 


tion for disturbing the peace, the 31. 
court should have instructed that the | 477, 20 SW 1109. 
Meaders v. State, 96 Ga. 299, 22 SE| jury must believe, before they could ri 

that he not only! 126 
cursed and swore near a private resi- 33. 
dence, but that he did so in a man-| 51 SE 505; State v. Fogerson, 29 Mo. 
21. Fish v. State, 124 Ga. 416, 52!ner calculated to disturb the inhab- |! 416. 


Foreman vy. State, 31 Tex. Cr. 
State v. Brumley, 53 Mo. A. 
Roberts v. State, 123 Ga. 505, 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number. 
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\ §§ 34-87] 


\for defendant is properly refused.** 

[§ 35] D. Verdict. The general rules of crim- 
inal law as to the form and sufficieney of verdicts 
apply to verdicts in prosecutions for disorderly con- 
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duct.*° Where the verdict is defective for failure. 
sufficiently to specify the offense, defendant’s rem- 

edy 1s by motion before judgment to set it aside and 

for a new trial.®° 


i 


VIII. CONVICTION, COMMITMENT, AND PUNISHMENT ** 


[§ 36] The conviction must be of the offense 
charged,*® and a conviction which states the offense 
disjunetively or in the alternative is invalid.2® The 
record should, state the ‘proceedings, the cireum- 
stances, and the evidence, so as to show that the 
proceedings were regular and the conclusions of the 
magistrate justified. 40 ‘Thus the mere statement that 
a party is a ‘‘disorderly person,’’*1 or that the 
party has been ‘‘duly convicted before me,’’ 4? is 
insufficient; the particular act constituting the of- 
fense should be stated.4® The court may change or 
amend the sentence at any time during the “term 
and before execution has begun.‘ 

The punishment for the offense of disorderly con- 
duct is usually prescribed by the statute or ordi- 


IX. APPEAL 


[§ 37] Under some statutes there is no right of 
appeal from a conviction of disorderly conduct.5! 
Usually, however, he has the right,°? although under 
some statutes leave to appeal must first be ob- 
tained.’ EHven where allowed, an appeal from a 
conviction for disorderly conduct cannot be joined 
in an appeal from a civil proceeding where appeals 


34. Sherrod v. State, 14 Ala. A. 57, 


Co. 112; Com. v. House of Correction, 
TA Sars: 19 Pa. Dist, 1025. 


nance defining the offense or. by general statutes 
respecting like offenses.*® And such provisions must 
be strictly followed in imposing the punishment.*® 
Under some statutes a defendant convicted of dis- 
orderly conduct can be imprisoned only upon default 
of payment of a fine imposed.*7 Where a city char- 
ter defines disorderly conduct, but provides no pun- 
ishment, it is nugatory, and, although a conviction 
is had, defendant must be discharged.*® Under some 
statutes a person guilty of disorderly conduct cannot 
be imprisoned without being given an opportunity of 
giving security for good behavyior,*® and under such 
statutes a commitment for disorderly conduct, until 
security for good behavior is furnished, must be for 
a specified time.°° f 


AND ERROR 


from criminal and civil causes lie to different appel- 
late courts. Even though no right of appeal exists, 
the action of the court may usually be reviewed by 
certiorari or writ of error.65> Where the right of 
appeal exists, such appeals are governed by the 
general principles of appellate procedure.®® 


conduct, but the only remedy is an 
appeal); Peo. v. Vitan, 10 NYS 909, 


35. See Criminal Law §§ 2580- Punishment in criminal cases gen-| 20 AbbNCas 298, 8 N. Y. Cr. 25 (hold- 
2605. erally see Criminal Law § 3186 et|ing that the provision of L. [1882] 
36. State v. Byrnes, 100 S. C. 230, | seq. e 410 [Cons. Act § 1456] that “any 
84 SE 822. 46. Fairbank v. Sheridan, 43 N, J.| appeal from or amendment to said 


87. ‘Conviction in criminal cases|L. 484 
generally see Criminal Law § 3000 [a] 
et seq. act 


Conviction in summary trials in 


" Iustrations.—(1) Where an 
concerning disorderly persons 
provides for their commitment on 


order [of conviction of the person 
as a disorderly person] shall be 
exclusively for the action of the 
court of special sessions,’ does not 


general see Criminal Law § 655 et 


seq. 

38. State v. Regan, 67 N. J. L. 
106, 50 A 591. 

39. State v. Hatfield, 87 N. J. L. 
124, 93 A 677. 

40. Matter of Travis, 55 HowPr 
(N. Y.) 347. But see Matter of Mil- 
ler, 1 Daly (N. Y.) 562, 19 -AbbPr 
394 (holding that it is unnecessary 
to make up or file a record). 

41. State v. Regan, 67 N. J. L. 
106, 50 A 591; Matter of Travis, 55 
HowPr (N. Y.) 347. 

42. Matter of Travis, 55 HowPr 
(CN. Yi.) 34T. 

43. Peo. v. State Reformatory for 
Women, 38 Misc 233, 77 NYS 145 [aff 
80 App. Div. 448, 80 NYS 872 (aff 
176 N. Y. 465, 68 NE 884)]. 

44. Meaders vy. State, 96 Ga. 299, 
22 SE 527. 

45. See statutory provisions and 
ordinances; and: Peo. v. Weeks, 99 
Mich. 86, 57 NW 1091; Peo, v. Kelly, 
99 Mich. 82, 57 NW 1090 (holding 
that sentence of imprisonment to a 
house of correction inflicted upon a 
person convicted under Act [1889] 
No. 264 relating to disorderly per- 
sons is not an excessive and unau- 
thorized punishment); Peo. v. Da- 
vis, 137 App. Div. 389, 122 NYS 788 
(holding that women cannot be sent 
to a reformatory); Peo. v. Schermer- 
horn, 59 Misc. 146, 112 NYS 222; Mat- 
ter of Jacobs, 57 Mise 655, 109 NYS 
1068 (holding that male prisoners be- 
tween the ages of sixteen and thirty 
may be sent to the reformatory); 
Peo. v. Magdalen Beney. Soc., 136 
NYS 616 (holding that L., [1910] ¢ 
659 § 88, repealed all previous stat- 
utes providing for the punishment 
of disorderly conduct); State v. pele 
son, 36 N. D. 564, 163 NW 278; 

v. Borden, 61 Pa. 272; Com. v. ‘onas 
of Correction, 22 Pa. Dist. 413, 38 Pa. 


conviction to the workhouse, and no 
workhouse exists within the county 
either by erection, purchase, or desig- 
nation of a part of the county jail, 
the act is not enforceable and a com- 
mitment to the county jail is illegal 
and void. Fairbank v. Sheridan, 43 
N. J. L. 484; Com. v. House of Cor- 
rection, 22 Pa. Dist. 413, 38 Pa. Co. 
112; Com. v. House of Correction, 
19 Pa, Dist. 1025. (2) Where a per- 


son is convicted of disorderly con-| 


duct h2 cannot be committed to the 
house of correction under a statute 
authorizing the imposition of a fine 
and, in default of payment, commit- 
ment to the county jail. Com. v. 
House of Correction, 22 Pa. Dist. 413, 
388 Pa. Co. 112; Com. v. House of 
Correction, 19 Pa. Dist. 1025. 

47. Com. v. Scott, 8 Pa. Dist. 


a 
Peo. v. Schermerhorn, 59 Misc. 
146° "112 NYS 222. 

49. Peo. v. Sadler, 97 N. Y: 146, 
38 N. Y. Cr. 471; Matter of Motley, 
24 Mise. 488, 53 NYS 878 (holding 
that the commitment by a city mag- 
istrate of the city of New York of 
a person on a summary conviction 
of disorderly conduct, for a fixed 
period without permitting the taking 
of sureties for good behavior, is un- 
authorized). 

50. Matter of Miller, 1 Daly (N.Y.) 
562, 19 AbbPr 394; Peo, v. City Pris- 
on, 44 Mise, 149, 89 NYS 830; Mat- 
ter of McMahon, 64 HowPr (N, Y.) 


Cohen y. Workhouse, 150 NYS 
But see Peo. v. Murray; 62 
Hun 320, 16 NYS 325 [dist Peo. v. 
Walsh, 33 Hun 345, 2 N. Y. Cr. 325] 
(holding that since the amendment of 
Code Cr. Proc. § -515, in 1884, cer- 
tiorari does not lie to review a de- 
termination by a police magistrate 
committing a person for disorderly 


preclude an appeal). 

52. Trimble v. Atlanta, 19 Ga. A. 
620, 91 SE ,902; Com. v. Tay, 176 
Mass. 192, 48 NE 1086; Com, vy. Lis- 
sen, 19%, Pa; Dist. 918, 

53. Com. v. Lissen, 19 Pa. Dist. 
918 (holding that under constitu- 
tional provisions no appeal from con- 
viction for disorderly conduct lies 
except where: leave to appeal is ob- 
tained). 

54. Com. v. Weachter, 16 Pa, Dist. 
942. See also Criminal Law § 3276. 

55. Mullen v. State, 67 N. J. L. 
451, 51 A 461; Peo. v. Public Charity 
Comrs., 9 Hun (N. Y.) 212 (holding 
that under L. [1860] ¢ 508 § 4, provid- 
ing that after the conviction of any 
person by a magistrate as a disorder- 
ly person, “any appeal from or amend- 
ment to said order shall be exclu- 
sively for the action of the Court of 
Special Sessions,” the supreme court 
is not precluded from reviewing the 
decisions of the court of special ses- 
sions upon a common-law certiorari); 
Matter of Miller, 1 Daly (N. Y.) 562, 
19 AbbPr 394 (holding that if the 
magistrate acted erroneously or upon 
insufficient evidence the remedy is 
not by habeas corpus but by certio- 
rari). 

fa] In Pennsylvania a writ of cer- 
tiorari to a burgess, in a case of 
disorderly conduct must be issued on 
special allocatur. Rubel v. Paint 
Borough, 14 Pa. Dist. 117. 

56. Com. v. Tay, 170 Mass. 192, 
48 NE 1086; Peo. v. Kelly, 99 Mich. 
82, 57 NW 1090 (holding, that, al- 
though an instruction is not as full 
and specific as it should be, yet if 
the jury could not reasonably have 
been misled or prejudiced thereby it 
is harmless error); State v. Kennan, 
25 Wash. 621; Steuer v. State, 59 
Wis. 472, 18 NW 433. See also Crim- 
inal Law § 3258 et seq. 
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§§ 1-2] 


[§ 1] 


health, convenience, or safety.? 


s ‘‘bawdyhouse’’ ? 


gaming house.® 


house’’ necessarily inelude the 


shop,’’® although a tippling shop may be a disor- 
The common law knows no such of- 
fense as keeping a ‘‘disorderly tenement.’’ § 

B. Under Statutes. The keeping of a dis- 
orderly house is made an offense by statute in most 


derly house.’ 
[§ 2] 


1. Mossman y. Ft. Collins, 40 Colo. 
270, 273, 90 P 605, 122 AmSR 1060, 
11 LRANS 842; Kneffler v. Com., 94 
Ky. 359, 360, 22 SW 446; State v. 
Calley, 104 N. C. 858, 860, 10 SE 455, 
17 AmSR 704. 

[a] Other definitions.— (1) “Any 
place of public resort ... in which 
illegal practices are habitually car- 
ried on, or when it becomes the ha- 
bitual resort of thieves, drunkards, 
prostitutes, or other idle, vicious, and 
disorderly persons, who gather to- 
gether there for the purpose of grat- 
ifying their own depraved appetites, 
or to make it a rendezvous where 
plans may be concocted for depre- 
dations upon society, and disturbing 
either its peace or its rights of 
Bropenty- ” State v. Williams, 30 N. J. 
L. 102, 104. To same effect Thatcher 
v. State, 48 Ark. 60, 2 SW 343; Moss- 
man v. Ft. Collins, 40 Colo. 270, 90 
P 605, 122 AmSR 1060, 
842; State v. Chanty, 207. Mo. 
105 SW 1078, 123 AmSR 393, 15 LRA 
NS 747, 13 AnnCas 787; Reaves v. 
Terr., 13 Okl. 396, 74 P 951. (2) 
“Any place in which illegal prac- 
tices are habitually carried on.” 
State _v. Martin, 77 N. J. L. 652, 73 
A 548, 1834 AmSR 814, 24 LRANS 
507, 18 AnnCas 986. To same effect 
State v. Lichta, 130 Mo. A. 284, 
109 SW 825; State v. Koettgen, 89 
N. J. L.. 678, 99 A 400; State v. 
Moore, 75 N. J. L. 619, 68 A 165 [app 
dism ,223' U. S. 709, 32 SCt 519, 56 
L. ed.. 623]; State v. Diamant, 73 
N. J. L. 131, 62 A 286; Parker v. State, 
61 N. J. L. 308, 39 A 651 [aff 62 
N. J. L. 801, 45 A 1092]; In re 
Charge to Grand Jury, 10.Ni Jes 
116; Peo, v. Hoffman, 118 App. Div. 
862, 103 NYS 1000 [aft 189 N. Y. 561, 
82 NE 1130 mem]; Peo. v. Clark, 1 
Wheel. Cr. (N. Y.) 288. (3) “A... 
house that is so kept as to tend to 
the corruption of public morals, and 
the ultimate disturbance of the gen- 
eral good order of the community.” 
Kilpatrick v. Edge, 85 N. J. L. 7, 9, 
88 A 839. (4) “A house to which 
people promiscuously resort for pur- 
poses injurious to the public morals 
or health, or convenience or safety.” 
State v. Schlosser, 85 N. J. L. 165, 
68, 39 A 522 faff 86. N. J. L. 374, 91 

1071]. To same effect Haring v. 
State, 51 N. J. L. 442,17 A 1079 [aff 
53 N. J. L. 664, 23 A 581]; McClean 
v, State, 49 N. J. L. 471, 9 A 681. 

[b] “In its restricted sense (1) [a 
disorderly house] is a house in which 
people abide, or to which they resort, 
disturbing the repose of the neigh- 
borhood.” Cheek vy. Com., 79 Ky. 359, 
362. (2) “A house or place to which 
people resort, to the disturbance of 
persons lawfully in the place, or the 
disturbance of the neighborhood.” 
Price v. State, 96 Ala. 1, 4, 11 S 128 
rere 1 Bishop Cr. L. § 10461; Hickey 

State, 53 Ala. 514; State v. Lichta, 
130 Mo, A.» 284, 109 SW 825. To 


same effect State v. Maxwell, 33 
Conn.. 259; State v. Buckley, 5. Del. 
508; Com. v: Bessler, 97 Ky. 498, 30 


sw: mm 17 KyL. 357; State -v. Wil- 


A. At Common Law. A disorderly house 
is a house in which people abide or to which they 
resort to the disturbance of the neighborhood or for 
purposes which are injurious to the public morals, 
While the general 
term ‘‘disorderly house’’ includes such specific terms 
and ‘‘gaming house,’’* yet it is 
not synonymous with them, for a house may be a 
disorderly house without being a bawdyhouse* or a 
Nor does the term ‘‘disorderly 


DISORDERLY HOUSES 
I. DEFINITION AND NATURE 


jurisdictions.® 


term ‘‘tippling 


Son, 93 N. C. 608; Hawkins v. Lut- 
ton, 95 Wis. 492, 70 NW 483, 484, 60 
AmSR 131. 

{c] “In its more enlarged sense 
[a disorderly house] includes baw- 
dy-houses, common gaming-houses, 
and places of like character, to 
which people promiscuously resort 
for purposes injurious to the public 
morals, or health, or convenience, or 


ee ta Cheek v. Com., 79 Ky. 359, 
[d] “In its broadest sense (1) [a 


disorderly house], may be defined as 
a house that is kept in such a way 
as to disturb, annoy, and scandalize 
the public generally or the neighbor- 
hood, or the passers-by on a high- 
way, or in such a way as to encour- 
age or promote breaches of the peace, 
or to corrupt the morals of the com- 
munity.” Mossman v. Ft. Collins, 
40 Colo. 270, 273, 90 P 605, 122 AmSR 
1060, 11 LRANS 842, (2) “The term 

..is one of very wide meaning, 
and includes any house or place, the 
inmates of which behaved so badly 
as to make it a nuisance.” State v. 
Grosofski, 89 Minn. 343, 345, 94 NW 
1077. To same effect Mossman _ v. 
Ft. Collins, 40 Colo. 270, 90 P 605, 
122 AmSR 1060, 11 LRANS 842; State 
v. Maxwell, 33 Conn, 259; Rhodes v. 
Com., 15 KyL 333; State v. McDon- 
ald, 121 Minn. 207, 141 NW 110; State 


v. Lichta, 130 Mo. A. 284, 109 SW 
825; Moore v. Beck, 71 Ma od ar 
58 A 166; State v. McGahan, 48 


W. Va. 438, 87 SE 573; Hawkins v. 
Lutton, 95 Wis. 492, 70 NW 483, 60 
AmSR 1381. 

[e] Where a restaurant is fre- 
quented by men addicted to the drink 
habit, and quarrels there are of com- 
mon occurrence, and indecent lan- 
guage used on the premises is heard 
by those living in the neighborhood 
and these acts and practices continue 
for a considerable period of time, the 
keeping of such place constitutes the 
keeping of a disorderly house. Peo. 
v. Jones, 129 App. Div. 772, 112 NYS 
1097 [aff 195 N. Y. 547 mem, 88 NE 
1127 mem]. 

A eerie of offenses see infra §§ 
Particular kinds of 
houses see infra §§ 18-36 

2. See infra § 20. 

3. See infra § 25. 

4 Rhodes v. Com., 15 KyL 333; 
Hawkins v. Lutton, 95 Wis. 492, 70 
NW 483, 60 AmSR 131. But see Put- 
man vy. State, 9 Okl. Cr. 535, 547, 132 
P 916, 46 LRANS 593 (where the 
court said: “The terms ‘bawdy- 
house’ and ‘disorderly house’ are 
used interchangeably, and mean the 
same thing’’). 

5. See infra § 31. 

6 Emporia v. Volmer, 12 Kan. 
622; Terr. v. Robertson, 19 Okl. 149, 
92 P 144, 

7. See infra §§ 31, 32. 

8. Com. v. Bulman, 118 Mass. 456, 
19 AmR 469; Com. v. Wise, 110 Mass. 
181. 
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notes infra 


disorderly 


See statutory provisions; and 


this section. 


[18C.3.] 1938 


In some jurisdictions the statutes 
merely provide a punishment for keeping a ‘‘dis- 
orderly house’’ without defining the offense, and in 
such case the elements of the offense are to be de- 
termined by the common-law definition.?° 
jurisdictions the statutes specify the character of 
the house and the conduct there which it is intended 
to punish. In such a ease the offense depends upon 
the construction of the particular statute.! In still 
other jurisdictions the statutes single out certain 
classes of disorderly houses and leave the others to 
be dealt with as at common law.}2 

statute a defendant cannot be punished for keeping 
a kind of disorderly house not specifically men- 
tioned in the statute.'® 
the essential ingredients of the common-law offense 


In other 


Under such a 


Where a statute embodies 


10. Mossman v. Ft. Collins, 40 
Colo. 270, 90 P 605, 122 AmSR 1060, 
11 LRANS 849; State v. Bertheold, 
6 Blackf. (Ind.) 474, 39 AmD 442; 
State v. Grosofski, 89 Minn. 3438, 94 
NW 1077; State v. Dykeman, 153 Mo. 
A. 416, 134 SW 120. And see Hack- 
ney v. State, 8 Ind. 494, 497 (holding 
that a person may be punished for 
keeping a disorderly house under a 
statute providing that “whatever is 
injurious to health, or indecent, or 
offensive to the senses, or an ob- 
struction to the free use of property, 
so as essentially to interfere with 
the comfortable enjoyment of life 
or property, is a nuisance,” and pre- 
seribing a punishment therefor). 

11. See statutory provisions; and: 

Colo.—Walt v. Peo., 46 Colo, 136, 
104 P 89. 

,Gonn—State v. Maxwell, 33 Conn. 


Ga.—Palfus v. State, 36 Ga. 280; 
Fanning v. State, 17 Ga. A. 316, 86 
SE 731; Wilder v. State, 3 Ga. A. 
443, 60 SE 112. 

Ill.—Paris v. Peo., 27 Ill. 74. 

N, J.—Parker v. State, 61 N. J. L. 
308, 39 A 651 [aff 62 N. J. L. 801, 
45 A 1022]. 

N. Y.—Peo. v. Pasquale, 206 N. Y. 
598, 100 NE 4138; Peo. v. Jones, 191 
N. Y. 291, 84 NE 61; Peo. v. Glen- 
non, 175 N. Y. 45, 67 NE 125; Peo. v. 
Hoffman, 118 App. Div. 862, 103 NYS 
1000 [aff 189 N. Y. 561, 82 NE 1130 
mem]; Peo. v. Reed, 46 App. Div. 625, 
61 NYS 520; Peo. v. Utica, 17 Misc. 
98, 40 NYS 741. 

Tex.—State v. Duke, 104 Tex. 355, 
137 SW_ 654, 138 SW_ 385; Soto v. 
State, (Civ. A.) 171 SW 279; Johnson 
v. Elliott, (Civ. A.) 168 SW 968; Ben- 
nett v. State, 78 Tex. Cr. 231, 181 
SW 197; Minter v. State, 70 Tex. Cr. 
634, 159 SW 286; Ex p. Yoshida, 70 
Tex. Cr. 212, 156 SW 1166; Todd v. 
State, 60 Tex. Cr. 199, 131 SW 606; 
Morford v. State, 60 Tex. Cr. 190, 131 
SW 568; Tachini v. State, 59 Tex. 
Cr. 55, 126 SW 1139; Bumbaugh vy. 
State, 56 Tex. Cr. 331, 120 SW 423; 
Joliff v. State, 53 Tex. Cr. 61, 109 SW 
176; Bass v. State, (Cr.) 66 ‘SW 558; 
Ramey v. State, 39 Tex. Cr. 200, 45 
SW 489; Harmes vy. State, 26 Tex. A. 
190, 9 ‘SW 487; Springer v. State, 
16 Tex. A. 591; McElhaney v, State, 
12 Tex. A. 231; Thompson vy. State, 2 
Tex. A. 82. 

Wash.—State v. Shanklin, 51 Wash. 
35, 97 P 969. 

Wis.—Hawkins v. Lutton, 95 Wis. 
492, 70 NW 483, 60 AmSR 131, 

B. C.—Rex v. Four Chinamen, 13 
B. C. 216; Re Macrae, 4 B. C, 18; 
Ex p. Cook, 3 CanCrCas 72. 

Ont.—Rex v. Lee Guey, 15 Ont. L. 
285, 10 OntWR _ 1060. 

Que.—Reg. v. France, 7 Que. Q. B. 
83, 1 CanCrCas 321. 

‘onstruction of penal laws see 
Statutes [36 Cye 1180]. 
Criminal statutes 
Criminal Law §§ 28-39. 
12.. Rex v. Four 

15 ale ap 46 8 
Re Macrae, 4 B. C. 18. 


b beac | see 


Chinamen, 13 
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of keeping a disorderly house and provides the pun- 
ishment, the common law may be looked to in order 


to aeearteun its technical name.'* 


Effect of statutes on the common law. 
utes enacted in the different jurisdictions punishing 
the keeping of particular kinds of disorderly houses 
do not impliedly repeal the common Jaw unless they 
are repugnant to the common law, or unless an‘in- 
tention on the part of the legislature to repeal other- 


wise clearly appears.'® 


[§ 4] 

14. State v. Ayers, 49 Or. 61, 88 
P 6538, 124 AmSR 10386, 10 LRANS 
992; State v. Nease, 46 Or. 433, 80 P 
897; State y. Travis County Ct., 76 
Tex. Cr. 147, 174 SW 365. 

Common law as affecting construc- 
tion of criminal statutes see Com- 
mon Law §§ 24, 25. 

15. Vanderworker v. State, 13 Ark. 
700 (holding that a statute prohib- 
iting and punishing particular kinds 
of games does not prevent an indict- 
ment at common law for keeping a 


common gaming house); Com, Vv. 
Goodall, 165 Mass, 588, 43 NE 520; 
Jennings vy. Com., 17 Pick. (Mass.) 


80 (holding that an indictment could 
be maintained at common law for 
keeping a house of ill fame, and that 
a statute on the same subject did 
not by implication repeal the com- 
mon law); Com. v. Cooley, 10 Pick. 
(Mass.) 87 (where the court said 
that, where a statute has revised the 
whole subject, making that a quali- 
fied offense which was one absolutely 
before, and limiting the time for 
prosecution and the degree of pun- 
ishmert, and where the same purpose 
is accomplished of restraining the 
offense by punishment, the statute 
must be deemed a constructive re- 
peal of the common law, because 
such must be presumed to have been 
the intent of the legislature); Parker 
v. State, 61 N. J. L. 308, 39 A 651 
[aff 62 N. J. L. 801, 45 A 1092]; Peo. 
v. Sadler, 97 N. Y. 146 (a statute 
providing for the punishment of dis- 
orderly persons, including those 
keeping bawdyhouses, does not im- 
pliedly abolish or supersede the com- 
mon-law remedy by indictment for 
nuisance against a person keeping a 
bawdyhouse). 

Effect of statute on common law 
see Common Law §§ 15, 25, 27-29; 
Criminal Law §§ 24, 25. 

16. U. S.—uvU. S. v. Elder, 25 F. 
Cas,, No, 15,039, -4 ;Cranch -C.)C. »607; 
Us Gray, 36 F, / Cas: : No./:1'5,261, 
2 Cranch C. C. 675. 

Ala.—Tedescki v. Berger, 150 Ala, 
649, 42 S 960, 11 LRANS 1060; Cahn 
v. State, 110 Ala. 56, 20 S 380; Price 
v. State, 96 Ala. 1, 11 S 128; Hickey 
v. State, 53, Ala. 514. 

Alaska.—Snyder v. Kelter, 4 Alaska 


447, 

Ark.—Thatcher v. State, 48 Ark. 
60, 2 SW 343. 

Cal.—Pon v. Wittman, 147 Cal. 280, 
81 P 984, 2 LRANS 683. 

Colo.—Mossman v. Ft. Collins, 40 
Colo. 270, 90 P 605, 122 AmSR 1060, 
11 LRANS 842, 

33 Conn. 


Conn.—State v. Maxwell, 
gos McAllister v. Clark, 33 Conn, 


a C.—De Forest v. U.. S., 11 App. 
Til.—Peo. v. Clark, 268 Tll. 156, 108 
NE 994, AnnCas1916D 785. 
Ind.—State v. Bertheol, 6 Blackf. 
474, 39 AmD 442. 
Kan.—State v. Coler, 75 Kan. 424, 
89 P 693 
Ky.—Hazlewood v. Com., 141 Ky 
232, 132 SW 567; Com. v. Bessler, 37 
Ky. 498, 30 Sw 1012, 17 KyL 357; 
Wilson v. Com., 12 B. Mon. 2; Smith 
v. Com., 6 B. Mon. 21; Ross v..Com., 
2. Bt Mon. 417; Rhodes y. Com., 15 
KyL 333. 


DISORDERLY HOUSES 
[$3] 


The stat- 


Md.—Beard y. State, 74 Md. 130, 
21 A 700; Beard v. Sate, 71 Md, 275, 
17 A 1044, 17 AmSR 536, 4 LRA 675; 
Herzinger v. State, 70 Md. 278, 17 A 
81; Henson y. State, 62 Md. 231, 50 


AmR 204. 
Mass.—Com, v. Goodall, 165 Mass. 
588, 483 NE 520; Com. ‘v. Cobb, 120 


Mass. 356; Com. v. Cardoze, 119 Mass. 
210; Com. v. Kimball, 7 Gray 328. 

Minn.—State v. McDonald, 121 
Minn, 207, 141 NW 110; State v. Gro- 
sofski, 89 Minn. 343, 94 NW 1077. 

Miss.—Gavin v. State, 96 Miss. 377, 
50 S 498. 

Mo.—State v. Canty, 207 Mo. 439, 
105 SW 1078, 123 AmSR 393, 15 LRA 
NS 747, 13 AnnCas 787; State v. 
Lichta, 130 Mo. A. 284, 109 SW 825; 
St. Louis v. Melville,'3 Mo, A. 597. 

Nebr.—Seifert v. Dillon, 83 Nebr. 
322, 119 NW 686, 131 AmSR 642, 19 
LRANS 1018, 17 AnnCas 1126. 

N. H.—State v. McGregor, 41 N. H. 
407; State v. Bailey, 21 N. H. 343. 

N. J.—State v. Koettgen, 88 N. J. L. 
51, 95 A 747 [aff 89 N. J. L. 678, 99 
A 400]; State v. De Lorenzo, 80 
N.. J. L. 500, 78 A 660; Moore v. 
Beck, 71.N. Ji Li. a 58 A 166; Delaney 
v. State,:51 N: J.:s 387,,16°A 267. 

N. Y.—Peo. v. Sadler,o97 WN... Y. 
146; King v. Peo., 83 N. ¥. 587; Peo. 
Vv. Hoffman, 118 "App. Div. 862, 103 
NYS 1000 [aff 189 N. Y. 561 mem, 
82 NE 1130 mem]; Peo. v. Carey, 4 
Park. Cr, 238. 

N. C.—State v. Wilson, 93 N. C. 
608; State v. Thornton, 44 N. C. 252; 
State v. Patterson, 29 N.! (Cor 705" 45 
AmD 506. 

Oh.—State v. Allen, 6 OhS&CP 43, 
3 OhNP 201. 


Okl.—Terr. v. Robertson, 19 Ok. 
149, 92 P 144; Reaves vy. Terr., 13 
OKI... 396, 74 PB \9515 


Or.—State v. Nease, 46 Or. 433, 80 
P 897. 

Pa.—Hunter v. Com., 2 Serge. & R. 
ane Com. v. Stewart, 1 Serg. & R. 
342. 

Tenn.—Weidiuer v. Friedman, 126 
Tepes 677, 151 SW 56, 42 LRANS 


Su benre He Seaton v. State, 5 Tex. Ai 


Vt.—State v. Plant, 67 Vt. 454, 32 
A 237, 48 AmSR 821 
W. McGahan, 48 


. WVWa.—State v. 
W. Va. 438, 37 SE 573. 

Wis.—Hawkins vy. Lutton, 95 Wis. 
492, 70 NW 483, 60 AmSR 181. 

Ont.—Rex v. Lee Guey, 15 Ont. L. 
285, 10 OntWR 1060. 

Nuisances generally see Nuisances 
[29 Cye 1148]. 

17, U. S.—uU. =S.:. wv.) Elder, «25 
F.. Cas... No; 15,039, 4. Cranch C._.C. 
507; U. S.ov. Gray, F. Cas. No. 
15,251, 2 Granch CC. 675. 

Ala.—Cahn v. State, 110 Ala. 56, 
20 S 380; Price v. State, 96 Ala. 1, 
11,S 128° Hickey v. State, 53 Ala. 
514; Ex p. Birchfield, 52 Ala. 377. 

Ark. 48 Ark. 
60, 2 SW 3438; State v. Porter, 38 


Ark. 637. 
Colo.—Rogers v. Peo., 9 Colo. 450, 
12._P 843, 59 AmR 146. 
Me Conn.— McAlister v. Clark, 33 Conn. 
D, C.—De Forest v. U. S., 11 App. 
458; U.S. v. Marshall, 17 Ds. 84. 
Kan. —State v. Coler, 75 Kan, 424, 


[§§ 2-4 


C. A Common Nuisance. A house coming 
within the definition of a disorderly house consti- 
tuted a common or publie nuisance,'® and for this 
reason the keeping of such a house is indictable as 
a misdemeanor at common law.1? 
disorderly houses were considered a nuisance may in 
general be said to be because they tended to draw 
together idle and dissolute persons engaged in un- 
lawful or immoral practices, thereby endangering 
the public morals or peace.1® 


II. ELEMENTS OF OFFENSES 
A. In General. The offenses directly con- | nected with disorderly houses may be divided into 


The reason why 


89 P 693. 

Ky.—Blocker v. Com., 153 Ky. 304, 
155 SW 723, 44 LRANS 859; Taylor 
v. Com., 1 Duv. 161; Ross vy. Com., 
2 B. Mon. 417. 

Md.—Beard vy. State, 74 Md. 130, 
21 A 700; Beard v. State, 71 Md, 275, 


17 A 1044, 17 AmSR 536, 4 LRA 675; 
Herzinger v. State, 70 Md. 278, 17 A 
81; Smith vy. State, 6 Gill 425. 

Mass.—Com. v. Goodall, 165 Mass. 
588, 43 NE 520; Com. v. Cobb, 120 
Mass. 356; Com. v. Cardoze, 119 Mass. 
210; Jennings v. Com., 17 Pick. 80. 

Miss.—Gavin v. State, 96 Miss. 377, 
50 S 498. 

Py ae pe H.—-State v. Bailey, 21 N. H. 
pill. J.—State v. Williams, 30 N. J. 

N. Y.—Pebd. v. Sadler, 97 N. Y. 146; 
King v., Peo., 83 >N.cY. 587; Peo. vi 
Carey, 4 Park. Cr. 238. 

N. C.—State v. Wilson, 93 N. C. 
608; State v. Thornton, 44 N. C. 252; 
State v. Patterson, 29 N. C. 70, 45 
go, OS Ss State v. Evans, 27 N. C. 

Pa.—Com. v. Stewart, 1 Serg. & 
R. 342: 

Ss. C.—State v. McDowell, 23 S. C. 
L. 846.5) 

Tenn.—Weidner v. Friedman, 126 
Tenn. 677, 151 SW 56, 42 LRANS 
494+; Childress vy. Nashville, 3 Sneed 

Tex.—Farrell v. State, 64 Tex. Cr. 
200, 141 aWy 535; Albertson vy. State, 
5 Tex. 

Eng. ra bom ‘Vv. Pierson, 2 Ld. Raym. 
1197, 92 Reprint 291, 1 Salk. 382, 91 
Reprint 533. 

Ont.—Rex v. Lee Guey, 15. Ont. 
L. 285, 10 OntWR 1060. 
18. | U. S—vU. S. v. Gray, ene F. Cas. 
No. 15,251,:2 Cranch iC. €,)675 


‘Ala.—Price v. State, 96 Ala. 1h 1d 
S 128; Hickey v. State, 53 Ala, 514, 

Alaska. —Sny der v. Kelter, 4 
Alaska 447. 

Ark.—Thatcher y. State, 48 Ark. 
60, 2 SW 343. 

Cal.—Pon vy. Wittman, 147 Cal. 280, 
81 P 984, 2 LRANS 683. 

Ill.—Péo. v. Clark, 268 Ill. 156, 108 
NE 994, AnrCasi916D 785. 

Ky.—Smit h_ v. Com., 6 B. Mon. 21. 

Md.—Beard v. State, 71 Md, 275, 


17 A 1044, 17 AmSR 536, 4 LRA 675. 
Mass.—Com. v. Smith, 138 Mass. 


489; Com. vy. Cobb, 120 Mass, 356; 
Com. v. Kimball, 7 Gray 328. 
Minn.—State v. Ireton, 89 Minn. 


340, 94 NW 1078. 
Miss.—Gavin v. State, 96 Miss. 377, 


50 S 498. 

Mo.—State v. Dykeman, 153 Mo. 
A. 416, 134 SW 120. 

Nebr.—State v. Fanning, 97 Nebr. 
224, 149 NW 413. 
ton H.—State v. McGregor, 41 N. H. 

N, J.—State v. Schlosser, 85 N. J. 
L, 165, 89 A 522 [aff.86 N. J. L. 374, 
oF os 1071) | ; State v. Williams, 30 


N. Y.—King v. Peo., 83 N. Y. 587; 
Peo. v. Utica, Ya Mise. 98, 40 NYS 


741, 

eeee C.—State v. Boyce, 32 N. Cc. 
Oh.—State v. Allen,.6 OhS&CP 43, 

3 OhNP. 201. 
Pa.—Com. v. Hill, 38 Pa, Co. 291. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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four general classes, namely, keeping or maintain- 
ing a disorderly house;'® letting, permitting, 
suffering a house to be used as a disorderly house ;?° 
frequenting or living in a disorderly house;?+ and 
displaying a sign of an honest occupation upon a 
house used as a bawdyhouse or house of assigna- 
The character of the house or place ?* and 
the nature of the disorder or improper use of the 
premises ** constitute elements of each of the four 


tion.22 


classes of offenses. 
[§ 5] B. House or Place. 


are not ordinarily material.?° 


Vt—State v. Plant, 67 Vt. 454, 32 
A 237, 48 AmSR 821. 

19. See infra §§ 37-40. 
See infra §§ 41-44. 


21. See infra §§ 45-47. 

22. See infra § 48. 

23. See infra § 5. 

24. See infra §§ 6— 36 

eee Ala.—Hickey v. State, 53 Ala. 
5 

Colo.—Walt .v. Peo., 46 Colo.. 136, 
104 P &9 

Conn.—State vy. Powers, 36 Conn. 

Del.—State v. Buckley, 5 Del. 508. 


Ga.—Dannie v.. Atlanta, 10 Ga.' A. 
471, 73 SE 684. 

Ida.—Peo, v. Buchanan, 1 Ida, 681. 

Tll.—Swigart vy. .Peo., 154 Ill, 284, 
40 NE 432. 

Ind,—State yv. Nichols, 83 Ind. 228, 
43 AmR 66. 

Iowa.—State v. Chauvet, 111 Iowa 
687, 838 NW 717, 82 AmSR 539, 51 
LRA 630; State v. Mullen, 35 Towa 

Mass.—Com. v. Goodall, 165 Mass. 
588, 48 NE 520; Com. v. Cardoze, 119 
Mass, 210. 

Mo.—State v. Dykeman, 153 Mo, A. 
tne 134 SW 120 


a H.—State yv. Garity, 46 N. H. 
pr ae ate vy. Williams, 30 N. J. 
ee C.—State vy. Robertson, 86 N. C. 


Tex.—Killman v. State, 2. Tex. A. 
222, 28 AmR 432. 

Eng.—Durose y. Wilson, 21 Cox 
C.. CC. 421; Reg. v..Pierson, 2. Ld. 
Raym. 1197, 92 Reprint 291, 1 Salk. 
382, 91 Reprint 333. 


eet B.—Hopper v, Clark, 40 N. B. 
N. S.—Rex v. Shepherd, 6 CanCr 
Cas463. 
26. Ala.—Price v. State, 96 Ala. 


Py de S 128; Hickey v. State, 53 Ala. 

Colo,—Walt v. Peo., 46 Colo. 136, 
104 P 89; Mossman y, Ft. Collins, 40 
Colo. 270, 90 P 605, 122 AmSR 1060, 
11 LRANS 842. 

Minn.—State v. Grosofski, 89 Minn. 
348, 94 NW 1077. 

Mo.—State v. Canty, 207 Mo. 439, 
105 SW 1078, 1283 AmSR 393, 15 
LRANS 747, 13 AnnCas 787. 


N. J.—State vy. Martin, 77 N. J. L.. 


652, 78 A 65648, 134 AmSR 814, 24 

LRANS 507, 18 AnnCas 986; State v. 
Williams, 30 N. J. L. 102. 

Y.—Peo. v. Utica, 17. Misc. 98, 

40 NYS 741. : 

27. State v. Powers, 36 Conn. 77 

(holding that the term “house” in 


a statute which forbids the keeping 
of a “disorderly house, or a house 
where lewd and dissolute persons re- 
sort,” means any building kept for 
such purposes and not necessarily a 
dwelling house). 

28. Dannie v. Atlanta, 10 Ga. A. 
471, 73 SE 684; State v. Nichols, 83 
Ind, 228, 43 AmR. 66; State v. Wil- 


liams, 300 NWO WL. 102 Tracey v. 
State, 42 Tex. Civ. A. 494, 61 SW 
{al Two stories of a building 


may be treated as one building in 
charging one with keeping a house of 
ill fame. State v. Lee, 80 Iowa 75, 


The physical char- 
acteristics of the house or place which is disorderly 
So it may be any 
place,?® any building,?’ any part of a building,?® a 
single room,?® a set of rooms,®° a dwelling house,** 
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or 


booth.44 


45 NW 545, 20 AmSR 401, 
29. Colo.—Walt v. Peo., 46 Colo. 
eg T04P 89! 

wu 1da,—Peo. v. Buchanan, 1 Ida. 681. 

-Mass.—Com. vy. Bulman, 118 Mass. 
456, 19 AmR 469; Com, v, Shattuck, 
14 Gray 23 (holding that an indict- 
ment for keeping a “building” used 
for the prohibited purpose was sup- 
ported by proof that accused occu- 
pied the whole building and used 
only a part of it for the purposes 
alleged); Com. v. Godley, 11 Gray 454 
(holding that an indictment for keep- 
ing ‘fa certain tenement,’’ used for 
the prohibited purpose, was sustained 
by proof of keeping a whole building, 
using part only illegally, or of keep- 
ing a building consisting of ‘one 
room only, and which might prop- 
erly be called a _ shop). Compare 
Com. v. McCaughey, 9 Gray 296 
(where in a prosecution under a 
statute which provided that “all 
buildings, places or tenements, used 
for the illegal sale or keeping of 
intoxicating liquors” were common 
nuisances, the court, referring to the 
“anciently established rule in the in- 
terpretation of statutes, that such a 
sense is to be made upon the whole 
statute, that no clause, sentence or 
word shall prove superfluous, void 
or insignificant, if, by any other con- 
struction they may all be made use- 
ful and pertinent,” held that the 
word “building” must be construed 
as meaning the whole building, and 
“the keeping or maintaining thereof 
for the illegal sale or illegal keep- 
ing of intoxicating liquors therein” 
to mean the keeping or maintaining 
of the whole building by the same 
person or persons; and that an in- 
dictment therefore, under the _ stat- 
ute, for keeping “a certain building” 
for the prohibited purpose, was not 
sustained by proof of occupying and 
keeping for such purpose one of sev- 
eral tenenm-ents in the same building). 

Mo.—State v. Dykeman, 153 Mo. A 
416, 184 SW 120. 

N. H.—State y., Garity, 46 N. H. 61. 

N. J.—Haring v. State, 51 N. J. L. 
386, 17 A 1079 [aff 53 N. J. L. 664, 
23 'A\ 581]. 

Tex.—Tracey v. State, 42 Tex. Cr. 
494, 61 SW 127; Morgan. v. State, 42 
Tex. Cr. 422, 60. SW 763; Moore v. 
State, a Tex, A, 127: 

Ne B.—Hopper v. Clark, 40 N. B. 

“Tf a person was only a lodger 
... [and have but a single room], 
yet if she made use of... and ac- 
commadating people in the way of 
a hawdy-house, it would be keeping 
of a bawdy-house, as much as if she 
had the whole house.” Reg. v. Peir- 
son, 2 Ld, Raym’ 1197, 92 Reprint 
291,‘1 Salk. 382, 91 Reprint 333. 

fa] Separate reoms in the same 
building may each be a_ disorderly 
house. Moore y. State, 4 Tex. A. 127. 

30. Hopper v. Clark, 40 N. B. 568. 

31. Com. v. Goodall, 165 Mass. 588, 
43 NE 520. 

82. Durose v, Wilson, 21 Cox. C. C. 
421 (where defendant was convicted 
of being a party to the continued 
use of a blceck of flats as a’ brothel). 

33. State v. Mullen, 35 Iowa 199; 
State v. Metcalf, 65 Mo, A. 681 (hold- 
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a block of flats,3? a boat on a river,?* a camp,%* 
a dance hall,*> a garden,*° an enclosed park,?? a 
race track,** the space under the grand stand at a 
race track,®® a shed,*® a tent,#+ a hack,? 
wagon drawn from place to place,*® or a movable 
It has been held, 
must be a measure of fixity, localization, and ex- 
clusive right of user.*® 
the word ‘‘houses’’ does not require the keeping of 
more than one house, as the word ‘‘houses’’ in- 
cludes the word ‘‘house.’’ 46 

Character of place as a resort. The general rule 
is that such house or place must be a place of pub- 
lic resort ** or one to which the public 4® or a class 


a covered 


however, that there 


The fact that a statute uses 


ing that a boat with a cabin equipped 
with tables, chairs, and such articles 
and devices as are necessary to carry 
on a gambling business is included 
in the term “house”. used in. the 
statute against gaming houses). 


34. Rex v. Shepherd, (N. S.) 6 Can 
CrCas 463. 
Wiig Com. v. Cardoze, 119 Mass. 
36. State v. Williams, 30 N. J. L. 
102, 104 (where the court. said: 


“Any place of public resort, whether 
an inn, a dwelling house, a_ store- 
house, or any other building, or gar- 
den, is a public nuisance,’ etc.). 

87. Palestine Bldg. Assoc. Vv. 
Minor, 86 SW 695, 27 KyL 781. 

38. Engeman vy. State, 54. N. J. L. 
257, 23 A 679; Engeman vy. State, 54 
N. J. Li. 247, 23 A 676. 


39. Swigart v. Peo., 154 Ill. 284, 
40 NE 432. 

40. Rex y. Shepherd, (N. S,) 6 
CanCrCas 463. 

41. Killman v. State, 2 Tex. A. 
222, 28 AmR 432; Rex v. Shepherd, 
CN. S.) 6 CanCrCas 463: And. see 
clifton v. State, 53 Ga. 241, 244 


(where the court said: ‘So if a per- 
son shall maintain and keep. any 
other place, as a booth or tent, for 
the practice of fornication or adul- 
tery, either by himself... such 
person would be guilty under the 
statute’). 

42. State v. Render, 163 Iowa 339, 
144 NW 298 (holding that a licensed 
hack habitually used by its owner to 
convey lewd persons of opposite sex 
to secluded plates may be a house of 
ill fame). 

43. State v, Chauvet, 111 Iowa 
687, 88 NW 717, 82 AmSR 539, 51 
LRA 630; Tracey v. State, 42 Tex. Cr. 
494, 61 SW 127, 

44. Saunders v. Cont 27 
CanLTOccNotes 228. 

45. Rex v. Moylette, (Ont.) 13 Can 
CrCas 279. 

46. State v. Main, 31 Conn. 572; 
Bethune v. State, 48 Ga. 505; Hall v. 
State, 3 Ga. 18. 

47. Ala.—Price v. State, 96 Ala. 
que S 128; Hickey v. State, 53 Ala. 
1 


Colo.—Walt v. Peo., 46 Colo. 136, 
104 P 89; Mossman y. Ft. Collins, 40 
Colo. 270, 90 P 605, 122 AmSR 1060, 
11 LRANS £42, 

Iowa.—State, v. 117 
469, 91 NW 760. 

Ky.—Cheek v. Com., 
Smith v.. Com., .6°B. Mon. 21. 

Md.—BPeard v. State, 
17 A 1044, 17 AmSR 536, 4 LRA 675. 

Mo.—State v. Canty, 207 Mo, 439, 
105 SW 1078, 123 AmSR 393, 15 LRA 


Rex, 


Irvin, Iowa 


NS 747, 13 AnnCas 787; State v. 
Horn, 83 Mo. A. 47. 

N. J.—State v. Schlosser, ae Nie dl: 
L. 165,89 A 522 [aff 86 N. J. 374, 
91 A 1071]; State v. Within 30 
N.) Jd. 102. 

N. "¥.—Peo:. y. Utica, 17° Mise!’ 98, 
40; NYS 741. 

N. C.—State v. Calley, 104 N. C. 
858) 10 SE 455, 17 AmSR' 704. 

‘Wis.—Hawkins v..Lutton, 95 Wis. 
492, 70 NW 483, 60 AmSR 131. 

48. Mossman v. Ft. Collins, 40 


Colo, 270, 90 P 605, 122 AmSR 1060, 
11 LRANS 842, 
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of the public are admitted.*® However, it may be 
a place in which people abide in such a manner as to 
constitute a public nuisance.®? It is not necessary 
that the place itself be a public place as distin- 
guished from a private place.®! 

House used for other purposes. The fact that 
the house or place which is disorderly is used for 
other purposes is not material.®? So such a house 
or place may be a shop or store,®* a saloon,®* a board- 
ing house or hotel,®® or a social elub.°° 

TS 6] OC. Disorder or Improper Use—1. In Gen- 
eral. From a legal point of view a house may be 
disorderly in two ways, namely, first, from the end 
or purpose to which it is appropriated ; and second, 
from the mode in which it is kept.57 The end or 
purpose for which it is appropriated will render it 
disorderly, if it is such as, of necessity, contra- 
venes the provisions of any public statute,°* or i if it 
is for a business which is of itself hurtful to the 
community,5® such as bawdyhouses® or gaming 
houses.*2 In considering the mode of use which will 
render a place disorderly, it should be borne in mind 
that the keeping of a disorderly house is ordinarily 
punishable because of its being a common nuisance, 
and the disorder, therefore, must be such as will give 


49. State v. Horn, 88 Mo. A. 47;| 340, 94 NW 1078. 
State v. Williams, 30 N. J. L. 102; 
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[$§ 5-9 


it this character.*? In general it may be said that 
any mode of use will render a house disorderly 
which is of such a character as to injure or annoy 
the public,** and which is of such frequent oceur- 
rence as to be termed habitual.%+ : 

[§ 7] 2, Amnoyance or Injury to Public—a. In 
General. The general rule of law with respect to 
nuisances, that to constitute a common or publie 
nuisance, annoyance or injury to the public, as dis- 
tinguished from annoyance or injury to a particular 
individual, or a few individuals, is essential,®> ap- 
plies also to disorderly houses.®® 

[§ 8] b. Essential that Public Be Annoyed or 
Injured. It is essential that the disorder either an- 
noy or injure the public generally,*’? but it need not 
both annoy and injure the public, for either kind 
of disorder is sufficient to constitute a public nui- 
sance.®°® A house may be disorderly if the acts there 
done are contrary to law and subversive of the pub- 
lic morals, although the place is conducted in a 
quiet manner, and the public peace and the quiet of 
the neighborhood are not disturbed.®® 

[§ 9] e¢. Annoyance or Injury to Part of the 
Public. The rule requiring the disorder to be such 
as to annoy or injure the public generally does not 


jit. 1044, 17 AmSR 536, 4 LRA 


Jenks vy. Turpin, 13 Q. B. D. 505, 15 


CoxG,..C:. , £86. 

50. Cheek vy. Com., 79 Ky. 359; 
State v. Grosofski, 89 Minn. 343, 94 
NW 1077; Hawkins v. Lutton, 95 Wis. 
492, 70 NW 483, 60 AmSR 131. 
State v. Jones, 53 W. Va. 613, 
45 SE 916. 

52. Fitzgerald v. State, 10 Ga. A. 
70, 72 SE 541. 

53. State v. Powers, 36 Conn. 77; 
State v. Bertheol, 6 Blackf. (Ind.) 
474, 39 AmD 442; State v. Garity, 46 
N. H, 61; State v. Robertson, 86 N.C. 


628. 
54, State v. Buckley, 5 Del. 508; 
Com. y. Cobb, 120 Mass. 356; State 


v. McGahan, 48 W. Va. 438, 37 SH 
573 


55. Fitzgerald vy. State, 10 Ga. A. 
70, 72 SE 541. 

56. Jenks v. Turpin, 13 Q. B. D. 
505, 15 Cox C. C. 486. 

57. State v. Hall, 32 N. J. UL. 158. 


eee State v. Hall, 32. N, J. L. 
Bo. estate,v., call, 32. Ni Sedu, T bs. 
60. See infra §§ 20-24. 

61. See infra §§ 25-29. 
62. Beard v. State, 71 Md. 275, 17 

A 1044, 17 AmSR 536, 4 LRA 675. 


See also supra § 38. 


63. See infra §§ 7-10. 

64. See infra § 13. 

65. See Nuisances [29 Cyc 1152]. 

66. See infra § 8. 

67. Ala.—Price v. State, 96 Ala. 
1, 11 S 128; Hickey v. State, 53 Ala. 


Ark,—Thatcher v. State, 48 Ark. 60, 
2 SW 343. 

Colo.—Walt v. Peo., 46 Colo. 136, 
104 P 89; Mossman v. Ft. Collins, 40 
Colo. 270, 90 P 605, 122 AmSR 1060, 
11 LRANS 842. 

Ga.—Palfus v. State, 36 Ga. 280; 
Fanning v. State, 17 Ga. A. 316, 86 
SE 731; Wilder v. State, 3 Ga. A. 443, 
60 SE 112. 

Ind.—Mains v. State, 42 Ind. 327, 
13 AmR 364; State vy. Bertheol, 6 
Blackf. 474, 39 AmD 442, 

Ky.—Arenz v. '€om., 125 Ky. 787, 
102 SW 238, 31 KyL 321: Kneffler vy. 
Com., 94 Ky. 359, 22 SW 446, 15 KyL 
176; ‘Cheek v. Com., 79 Ky. 359. 

Md.—Beard v. State, 
ea 1044, 17 AmSR 536, 4 LRA 

Mass.—Com. v: Cobb, 120 Mass. 
356; Com. v. Davenport, 2 Allen 299; 
Com. vy. Buxton, 10 Gray 9. 

Minn.—State vy. Ireton, 89 Minn. 


Mo.—State v. Dykeman, 153 Mo. A. 
416, 134 SW 120. 
Ark H.—State v. McGregor, 41 N. H. 

N. J.—State v. Williams, 30 N. J. 
L. 102. 

N. Y.—Peo. v. Hoffman, 118 App. 
Div. 862, 103 NYS 1000 [aff 189 N. Y. 
561 mem, 82 NE 1130 mem]; Berry v. 
Peo., 1 N. Y. Cr, 43 [aff 77 N. Y. 588 
mem,’ Ne Yo Cr, v5 7 

N. C.—State v. Calley, 104 N. C. 
858, 10 SEH 455, 17 AmSR 704; State 
v. Wilson, 93 N. C. 608; 
Wright, 51'N.’ Cr 25: 

Okl.—Reaves v. Terr., 13 Okl. 396, 
74 P 961. 

Or.—State v. Nease, 46 Or. 433, 80 
P 897. 


Serbia ca v. Com., 2 Serg. & R. 
W. Va—State v. McGahan, 48 
W. Va. 438, 37 SE 573. 
Wis.—Hawkins v. patton Be Wis. 
492, 70 NW 483, 60 AmSR 1 
See also supra §§ 1, 3. 
68. Ala.—Sparks y. State, 59 Ala. 


82. 
Ga.—State v. Doon, R. M. Charlt. 


12 B. Mon. 


Mass.—Com. v. Buxton, 10 Gray 
9; Com. v. Kimball, 7 Gray 328. 
400. H.—State v. McGregor, 41 N. H. 

N. J.—Meyer e- Weie CD er eon OR 
6 pee wi N. J. 145]. 

Yu Marnesdiorts Vii Peo,” 310 
Hun 127 [aff 69 N. Y. 612 mem]; 
Jacobowsky v. Peo., 6 Hun 524 [aff 
64 N. Y. 659 mem]; Peo. v. Rowland, 
1 Wheel. Cr. 286. 

Oh.—Brown v. Toledo, 
210, 7 OhNP 435. 

Or.—State v. Nease, 46 Or. 433, 80 


P 897. 

W. Va.—State v. McGahan, 48 
W. Va. 438, 37 SE 573. 

Eng.—Greig v. Bendeno, E. B. & 
oa 133, 96 ECL 133, 120 Reprint 

See also Nuisances [29 Cyc 1152]. 


a 
" Ky.—Wilson v. Com., 


69. Ala.—Price v. State, 96 Ala. 1, 
ity 8 128; Hickey: v. State, 53 Ala. 

Ark.—Thatcher v. State, 48 Ark. 60, 
2 SW 343. 

Colo.—Walt v. Peo., 46 Colo. 136, 
104 P 89. 

Ky.—Kneffler v, Com. 94 Ky. 359, 
22 SW 446, 15 KyL 176; Cheek v. 
Com., 79 Ky. 359. 

Md.—Beara_ v. State, 71 Md. 275, 


State v.| 


5 OhS&CP, 


Mass.—Com. v. Goodall, 165 Mass. 
588, 43 NE 520 (holaing that a house 
need not be disorderly otherwise than 
as a place of resort for immoral 
practices )s Com. v. Cobb, 120 Mass. 

Minn.—State v. Ireton, 89 Minn. 
340, 94 NW 1078. 

N. J.—Delaney v. State, 51 N. J. L. 
ree 16 A 267; State v. Williams, 30 

N. i L, 102, 104. 

N. Y.—King v. Peo., 83 N. Y. 587; 
Berry v. Peo., 1 N. ae Gr: e [aff It 
N. Y. 588 mem, 1 N. Y. Cr. 57]. 

B. C.—Rex v. Ah Sam, 12 CanCr 
Cas_538. 

‘It is a mistaken view of this 
crime to hold that violence or noise 
disturbing the neighborhood are nec- 
essary constituents of it. The in- 
dictments usually contain averments 
of whoring, gambling, tippling, fight- 
ing, cursing and swearing, as occur- 
ring habitually at the place; but these 
are merely descriptive averments, 
and need not all be proved. It is suf- 
ficient to show, under these general 
allegations, a house ill-governed and 
disorderly, in the sense stated, to 
warrant a conviction.” State v, Wil- 
liams, supra. 

{a] MDlustrations.—(1) “The keep- 
ing of a house in which the com- 
munity are habitually allowed to as- 
semble and buy whiskey, sold in vio- 
lation of law, and tipple and drink 
at pleasure, is calculated to not only 
corrupt their morals, to lead them to 
insubordination and vice, but it tends 
materially to annoy the public, to 
uproot the conscience of the people, 
to implant in the hearts of men a 
disrespect and contempt for the law, 
and thus subvert the foundations of 
government. A house in which such 
practices are encouraged and in- 
dulged, though no cursing or swear- 
ing or noise. is made whereby the 
neighbors or passers-by are dis- 
turbed, is nevertheless a disorderly 
house.” Walt v. Peo., 46 Colo. 136, 
143, 104 P 89. (2).A house is a dis- 
orderly house within the meaning of 
the law if persons are permitted 
to gather there and gamble in viola- 
tion of law, however quietly it may 
be done. Arenz v. Com., 125 Ky. 737, ° 
739, 102. SW 238,.81 KyL 821. | (3) 
“The keeping of a grocery, at which 
that class of the community are 
habitually allowed to assemble, and 
buy whisky and tipple and drink at 
pleasure, is calculated to corrupt 


For later cases, developments:and changes in the law see cumulative Annotations, same title, page and note number, 
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require that the entire public be annoyed or dis- 
It is sufficient if the neighborhood gen- 
erally “+ or the passers-by on the highway are dis- 
turbed,’? for they constitute the public of that loeal- 
It has been held that if the disorder is of 
such a character as would tend to annoy all good 
citizens, it is sufficient to constitute the nuisance if 
But it is generally 
held that the conduct in question must give annoy- 
By statute it may 
be sufficient if the disorder is to the annoyance or 
’ Injury of any part of the citizens of the state.7é 

d. Annoyance or Injury to Inmates 
Only. Ordinarily where a place is so kept that no 
one outside of its inmates is disturbed, annoyed, 
or injured, it is not a disorderly house,’’ for it is 
the injury done to the public which is the essence 


turbed.7° 


ity:"* 


only one person is annoyed.’ 


ance to more than one person."® 


[§ 10] 


of the offense.78 


their morals, to tempt them to petty 
larcenies, by way of procuring the 
means necessary to buy, to lead them 
to dissipation, insubordination and 
vice, and obstruct the good govern- 
ment, well being and harmony of so- 
ciety. A house in which such prac- 
tices are encouraged and indulged, 
though no cursing or swearing or 
noise is made whereby the neighbors 
are disturbed, is a public annoyance, 
and may properly be denominated a 


public nuisance.’ Smith y. Com., 6 
B. Mon. (Ky.) 21, 22. 
[b] A barroom and dance hall, 


with music, kept with intent to bring 
together and entertain undesirable 
characters, if they habitually assem- 
ble there to drink and dance together, 
may be a disorderly house, although 
it is quietly kept, and no conspicuous 
improprieties are permitted there. 
Beard v. State, 71 Md. fie. 17 A 1044, 
17 AmSR 536, 4 LRA 675. 

Ala.—Price v. State, 96 Ala. 1, 
8. 


Ind.—Hackney v. State, 8 Ind. 494. 
Mass.—Com. v. Hopkins, 133 Mass. 


381, 43 AmR 527; Com. v. Davenport, 
2 Allen 299. 

C.—State vy. Wilson, 93 N. C. 
608: State v. Robertson, 86 N. C. 


Wis.—Hawkins v. Lutton, 95 Wis. 
492, 70 NW 483, 60 AmSR 131. 

71. Ala.—Price v. State, 96 Ala. 1, 
Il S' 128, 

Ga.—Fanning v. State, 17 Ga. A. 
316, 86 SE 731. 

Ot acer mpc v. Davenport, 2 Allen 
Wak C.—State v. Wilson, 93 N. C. 

Wis.—Hawkins v. Lutton, 95 Wis. 

498. ie NW 483, 60 AmSR 131. 
g.—Rex v. Moore, 3 B. & Ad. 
184, "53 ECL 88, 110 Reprint 68. 

But see Hunter v. Com., 2 Serg. & 
R. (Pa.) 298 (holding that, as keep- 
ing a disorderly house is not an in- 
dictable offense unless it is a com- 
mon nuisance, a verdict of “guilty of 
keeping a disorderly- house, and dis- 
turbing his neighbors” was bad). 

72. Hackney vy. State, 8 Ind. 494; 
Com, v. Davenport, 2 Allen Qiiass.) 
299: State v. Wilson, 93 N. 608; 
State v. Robertson, 86 N. C. 628. 

73. Hackney v. State, 8 Ind. 494. 

74. Price v. State, 96 Ala. 1, 11S 
128; Com. v. Hopkins, 133 Mass. 381, 
43 AmR 527. 

75. Palfus v. State, oh. Ga. 280; 
Fanning v. State, 17 Ga. A. 316, 86 
SE 731; State v. Wright, 51 N. C, 25 
(where upon a ‘charge for*keeping a 
disorderly house, it appearing that 
defendant lived in the country, re- 
mote from any publie road, and that 
loud noises and uproar were often 
kept up by his five sons when drunk, 
whom he did not encourage, save by 
getting drunk himself, but would 
sometimes endeavor to quiet, by 
which disorder only two families in 
a thickly settled neighborhood were 
disturbed, such conduct was held not 


This rule, however,*does not apply | ual.88 
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to amount to a common nuisance). 

76. Skinner v. State, 120 Ind. 127, 
22 NE 115. 

77. Peo. v. Hoffman, 118 App. Div. 
862, 103 NYS 1000 [aff 189 N. Y. 561 
mem, 82 NE 1130 mem]; State v. 
Mathews, 19 N. C, 424; Hunter v. 
Com., 2 Serg. & R. (Pa.) "298. 

78. Peo, v. Hoffman, 118 App. Div. 
862, 863, 103 NYS 1000 [aff 189 N, Y. 
561 mem, 82 NE 1130 mem] (where 
the court said: “The annoyance or 
corrupting influence must reach be- 
yond the inmates and affect the pub- 
lic peace or morals’’); State v. Math- 
ews, 19 N. C. 424 (holding that the 
fact that gambling, drinking, and 
fighting take place in a private house 
does not render the occupant indict- 
able as the keeper of a disorderly 
house, if the community is not an- 
noyed thereby); Hunter y. Com., 2 
Serg. & R. (Pa.) 298. 

79. Hickey vy. State, 53 Ala. 514; 
State v. Lichta, 130 Mo. A. 284, 109 
SW 825; State v. Mathews, 19 N. C. 


424. See infra § 36. 

80.. D. C.—De Forest v. U. S., 11 
App. 458. 

Ky.—Arenz v. Com., 125 Ky. 737, 


102 Sw 238, 31 KyL 321. 

Md.—Beard v, State, 71 Md. 275, 
17 A 1044, 17 AmSR 536, 4 LRA 675; 
a v. State, 70 Md. 278, 17 A 


Mass.—Com. v. Gocdall, 165 Mass. 
588, 43 NE 520; Com. vy. Lambert, 12 
Allen 177. 

Minn.—State v, Ireton, 89 Minn. 
340, 94 NW 1078. 

N. Y.—King v. Peo., 83 N. Y. 587. 
far C.—State v. Mathews, 19 N. C. 

Eng.—Reg. v. BCe, in ake dCi ire 


21, ey) Cox7€. ©, 15 
. C.—Rex v. AP ‘Sam, 12 CanCrCas 


See infra § 16. 
See infra § 15. 
83. Del.—State v. Buckley, 5 Del. 


8. 
faerrere v. Billburg, 175 Ill. A. 


Towa.—State v. Pierce, 65 Iowa 85, 
Bee wh 195; State v. Webb, 25 Iowa 


99 h288-—Com. v. Davenport, 2 Allen 


N. J.—State v. Koetgen, 88 N. J. 
L...51,.95.A. 747 [aff. 89 N..J. L, 678, 
99 A 400] 

Eng.—Rex v. Moore, 3 B. & Ad. 
184, 33 ECL 88, 110 Reprint 68. 

84. State v. Dieffenbach, 47 Iowa 
638 (holding that where ‘defendant 
kept and sold wine at his farmhouse, 
but the wine was not drunk on the 
premise8 by the purchasers, but upon 
the highway a half mile or. more 
from the house, resulting in: riotous 
conduct, he was not guilty of keep- 
ing a nuisance under the statute); 
Com. v. Davenport, 2 Allen (Mass.) 
299 (where evidence of disturbances 
immediately around the house was 
held properly admissible but a new 
trial was granted because evidence 
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to inns and other places to and in which the public 
have a right to come and remain, and in which they 
are annoyed or disturbed by disorder.’? 

[§ 11] 3. Inside the House. 
of a character to injure the public, it is immaterial 
that it oceurs wholly within the house and is not 
perceptible from the exterior,’° as where the place 
is a resort for immoral *! or illegal practices.®? 

[§ 12] 4. Outside the House. 
conducted as to attract disorderly persons, it may be 
a disorderly house, although such persons go or re- 


If the disorder is 


If a place is so 


main outside of the house to be disorderly.*’ How- 
ever, the disorder must be near the house.8* 
[§ 13] 5. Continuity of Disorder or Use. The 


general rule is that the disorder or improper use of 
the place which will render it a disorderly house 
must be frequent,®> customary,*® common,®? or habit- 
It is not necessary that the disorder or use 


of disturbance in the highway at a 
considerable distance from the house 
was also admitted); State v. Thorn- 
ton, 44 N. C. 252 (holding that de- 
fendant was liable for keeping a dis- 
orderly house where the disturb- 
ances occurred occasionally within 
his house, but more frequently im- 
mediately in front of it or otherwise 
adjacent to it). 

85. Com. v. Bessler, 97 Ky. 498, 30 
SW 1012, 17 KyL $57; Wilson v. Com., 
12 B. Mon. (Ky.) 2; Smith v. Com., 6 
B. Mon, (Ky.) 21; Com. v. Davenport, 
2 Allen (Mass.) 299. 

[a] Sufficient frequency. — “The 
gaming must be so continuous or fre- 
quent as that it can be said that that 
is the business or occupation carried 
on in the house.’ Anderson y. State, 
(Tex. A.) 12 SW 868, 869. 

86. Palfus v. State, 36 Ga. 280, 284 
(where the court said: “Only such 
houses wherein loud noises, cursing, 
swearing, &c., were ordinary and 
usual, or common occurrences; not 
casual and at long intervals, but were 
the general, customary, common hab- 
its (if we use such an expression 
for illustration) of the house. These 
characteristics seem to us essential 
to, fix “upon ‘a disorderly house the 
name of common’), 

87. Heard v. State, 1138 Ga. 444, 
39 SE 118; Palfus v. State, 36 Ga. 
280; Wilder v. State, 3 Ga. A. 443, 60 
SE 112; Beard v. State, 71 Md. 275, 
17 A 1044, 17 AmSR 536, 4 LRA 675; 
Peo. v. Pinkerton, 79 Mich. 110, 44 


NW 180. 

88. Ala.—Hickey v. State, 53 Ala. 
1 

Colo.—Wwalt v. Peo., 46 Colo, 136, 
104 P 89. t 


Ga, ip h odieas vy. State, 117 Ga. 752, 
3 SE 126; Palfus v. State, 36 Ga. 
80. 

Ind.—Overman vy. State, 88 Ind, 6. 

Iowa.—State v. Hunter, 173 Iowa 
638, 155 NW 961, 962; State v. Irvin, 
117 Iowa 469, 91 NW 760. 

Ky.—Bitzer v. Com., 143 Ky. 212, 
136 SW 221; Com. v. Bessler, 97 Ky. 
498, 30 SW phe | 17 KyL 357; Wilson 


y. Com,., 12 B 2. 

Md.—Beard v. State, 71 Md. 275, 
17 A 10:4, 17 AmSR 536, 4 LRA 
675. 

120 Mass. 


Mass.—Com. v. Cobb, 
56 


Mich.—Peo. v. Pinkerton, 79 Mich. 
110, 44 NW 180. 

Minn.—Lynch vy. Brennan, 1381 
Minn. 136, 154 NW 795, LRA1916E 
269. 


Mo.—State y. Dykeman, 153 Mo, A. 


"416, 1384 SW 120. 
N, 


H.—Lord v. State, 16 N. H. 325, 
41 AmD 729. 

N. J.—State v. Harrington, 87 N. J. 
L. 713, 94 A 623; State v. Martin, 77 
N. J. L. 652, 73 A 548, 134 AmSR 814, 
24 LRANS 507, 18 AnnCas 986; State 
v. Moore, 75 N. J. L. 619, 68 A 165 
[app dism 223 U. S. 709, 32 SCt 519, 
56 L. ed. 623]; State v. Diamant, 73 
N.:,J.. .L.,.181,, 62. A, 286;. Parker. v. 
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be continued at all times; it is sufficient if it occurs 
It is impossible to estab- 
lish any inflexible standard as to how many repeti- 
tions of the disorder or use shall be necessary to con- 
stitute the nuisance;®° each case must be adjudged 
according to its own circumstances.®+ It is well set- 
tled, however, that, in the absence of a statutory 
provision to the contrary, a single instance of dis- 
order or use is not sufficient to constitute the place 
By statute, however, a single 
instance of the prohibited disorder or use may be 
With regard to the time during which 
the repetition of the acts of disorder occurs it is 
sufficient if the acts cover any substantial period 
of time.** So repetitions of the disorder on a single 
day,®> at least where the place has acquired a char- 
acter as a disorderly house,®* or two days may be 


at frequent intervals.®® 


a disorderly house.%? 


sufficient.®% 


State, 61 N. J. L. 308, 39 A 651 [aff 62 
N. J. L. 801 mem, 45 A 1092 mem]; 
Engeman v. State, 54 N. J..L. 257, 23 
A 679; Engeman y. State, 54 N. J. L. 
247, 23 A 676; Brown v. State, 49 
Ned, he 61, 7 A 340; State v. Wil- 
ge 30 N. J. L. 102. 

N. Y.—Peo. v. Utica, 17 Misc. 98, 40 
NYS 741; Peo. v. Clark, 1 Wheel. Cr. 
ieee 292, note [cit 3 CityHallRec 

Tenn.—State v. Reichman, 135 
Tenn. 685, 188 SW 597; Dunnaway v. 
State, 9 Yerg. 350. 


Tex.—Reed v. State, (Cr.) 29 SW 
1085. ° 
Eng.—Ex 


p. Burnby, [1901] 2 K. B. 
458, 20 Cox C. C. 25. 

89. Com. v. Davenport, 2 Allen 
(Mass.) 299. 

90. State v. Brown, 49 N. J. L. 
61, 7 A 340. 

State v. Brown, 49 N. J. L. 

61, 7 A 340. 
See Ala.—Hickey v. State, 53 Ala. 

Colo.—Walt v. Peo., 46 Colo. 136, 
104 P 89. 


Ga. —Thrower vy. State, 117 Ga. 753, 
45 SE 126. 


Hawaii. — Provisional Govt. v. 
Wery, 9 Hawaii 228. 
Ind,—Overman vy. State, 88 Ind. 


“Iowa.—State v. Gill, 150 Iowa 210, 
129 NW 821; State v. Irvin, 117 Iowa 
469, 91 NW 760. 


Po ag am aa v. Cobb, 120 Mass. 
Mo.—State v. Dykeman, 153 Mo. A. 


416, 134 SW 120; State v. Lichta, 130 
Mo. A. 284, 109 SW 825, 
Re ee v. State, 9 Yerg. 

Tex.—Morford v. State, 60 Tex. Cr. 
190, 131 SW 568. 

But see Rex v. Marcinko, 3 OntWN 
1626, 22 OntWR 846,.4 DomLR 687, 
19 CanCrCas 388 [foll Reg. v. St. 
Clair, 3 CanCrCas 551, 27 Ont. A. 308, 
310] (holding that in a prosecution 
for keeping a disorderly house where 
there was no evidence of disorderly 
conduct except on cne single occasion 
but there was evidence of the bad 
reputation of the house, there was 
evidence upon which the magistrate 
could convict and as he was the judge 
of the weight to be attached to it, 
his conviction will not be disturbed). 

fa] A single sale of intoxicating 
- liquor does not constitute a keeping 
of a disorderly house within the 
meaning of a statute making houses 
kept for the sale of intoxicating 
drink without a license disorderly 
houses. Walt v. Peo., 46 Colo. 136, 
104 P 89; Provisional Govt. v. Wery, 
9 Hawaii 228; Stat vy. Lichta, 130 
Mo. A. 284, 109 SW 825; Morford v. 
State,.60 Tex. Cr. 190, 131 SW 568. 

[b] To constitute a common tip- 
pling house of a disorderly charac- 
ter there must be more than one act 
of tippling and_ disorder. Dunna- 
way v. State, 9 Yerg. (Tenn.) 350. 

Bawdyhouse see infra § 22. 


DISORDERLY HOUSES. 


fense.%8 


derly house.* 


[§ 15] b. 


Gaming house see infra § 25. 

93. State v. Cooster, 10 lowa 453; 
State v. Ah Sam, 15 Nev. 27, 37 AmR 
454; Parker v. State, 61 N. J. L. 308, 
39 A 651 [aff 62 N. J. L. 801 mem, 
5 A 1092 mem]; State v. Fay, 44 
N. J. L,2474. 

[a] Tllustrations.—(1) Single sale 
of specified liquors without a license 
has been made sufficient. Parker v. 
State, 61 N. J. L. 308, 39 A 651 [aff 
62 N. J. L. 801 mem, 45 A 1092 mem]; 
State v. Fay, 44 N. J. L. 474 (2) 
Under a statute making it a criminal 
offense to resort to an opium den, 
“resort” means to “go once” within 
the meaning of the statute. State v. 
Ah Sam, 15 Nev. 27, 37 AmR 454. 
(3) Under a statute declaring a house 
“where drunkenness, quarreling, 
fighting, or breaches of the peace are 
carried on or permitted, to the dis- 
turbance of others” to be a nuis- 
ance, the keeping of which is punish- 
able as an offense, a person may be 
convicted, on proof that he kept the 
place described, and that drunken- 
ness, quarreling, and fighting were 
carried on there with his permission 
on a single occasion. State v. Pierce, 
65 Iowa 85, 86, 21 NW195. (4) “The 
language of the Code is not, that the 
place should be habitually or gen- 
erally resorted to, but it is, ‘if any 
person keep a place resorted to for 
the purpose of gambling, or permits 
any one to play,’ &c., &c. We sup- 
pose that it is the setting apart and 
keeping a place for the purpose of a 
resort in this vice, which is con- 
summated as well by a single as by 
a dozen acts, that constituted the 
gist of the offense, and not a series 
of acts or a given number of viola- 
tions of the law in the premises.” 
State v. Cooster, 10 Iowa 453, 457. 

94. Terr. v. Peter, 22 Hawaii 132; 
State v.. Dykeman, 153 Mo, A. 416, 134 
SW 120; State v. McGinley, 153 Wis. 
5, 140 NW 332; Rex v. Marceau, 8 
Alta, L. 510. 

95. Brown v. State, 49 N. J. L. 61, 
7 A 340; Ex p. Smith, (Tex. Cr.), 43 
SW 1000; Stokeley v. State, 37 Tex. 
Cr. 638, 40 SW 971. 

[a] Applications of rule. — (1) 
Where defendant’s premises are spe- 
cially adapted to and furnished for 
the pursuit of the unlawful business 
and persons who apply are generally 
admitted to enter his premises on a 
Sunday, proof of repetitions of a sale 
of spirituous liquor on a single Sun- 
day is sufficient. Brown v. State, 49 
N. J. L. 61, 7 A 340. (2) Where a man 
permitted one woman for less than 
half of one night to occupy his resi- 
dence and have intercourse with men, 
he is guilty of keeping a disorderly 
house. Stokeley v. State, 37 Tex. Cr. 
638, 40 SW 971. 

96. State v. Reckards, 21 Minn. 47, 
49 (where the court said: “It may 
be doubted whether the permitting 
of acts of disorder for a single day, 
and not longer, would make the place 
of their occurrence a ‘disorderly | 


[§§ 138-15 


sufficient to constitute the place a disorderly house.% 
In some jurisdictions, by statute, each day of keep- 
ing a disorderly place constitutes a separate of- 


{§ 14] 6. Particular Kinds of Disorder or Use 
—a. Noise, Quarreling and Swearing. While it is 
not usually necessary in order to constitute a dis- 
orderly house that the disorder be of such a char- 
acter as to disturb the peace and quiet of the neigh- 
borhood,®® yet the nuisance may consist in allowing 
the place to be so noisy by reason of quarreling, 
swearing, or otherwise as to constitute it a disor- 
By statute noise may be an essential 
feature of a disorderly house.” 
Illegal Practices. 
disorderly because it is a place of public resort where 
illegal practices are habitually carried on,’ such as 


A place may be 


place,’ (i. e. a place having the char- 
acter of a disorderly place), within 
the meaning of the ordinance. But if 
a place has acquired a character as 
disorderly, from the fact that acts 
of disorder have been commonly per- 
mitted therein for a considerable 
space of time, say for several days 
or weeks, the keeping of the same 
as a disorderly place for a single 
day is a violation of the ordinance”). 

97. State v. McGinley, 153 Wis. 5, 
140 NW 332. 

98. ory yv. State, 62 Tex. Cr. 492, 
138 SW 139. 

99. See supra § 8 

1. . S.—U. S. v. “Bede, 24 F. Cas. 
No. 14,558; U. S. v. Elder, 25 F. Cas. 
No. 15,039, 4 Cranch C. C. 507. 

Ala.—Cohn v. State, 110 Ala. 56, 20 
S 380; Hickey v. State, 53 Ala, 514. 

Ark.—Thatcher v. State, 48 Ark. 60, 
2 SW 343. 

Del.—State v. Buckley, 5 Del. 508. 

Ind.—Hackney v. State, 8 Ind. 494; 
State v.,, Mullikin, 8 Blackf. 260; 
Boomhuft’ v. State, 8 Blackf. 205; 
State v. Bertheol, 6 Blackf. 474, 39 
AmD 442, 

Iowa.—State v. Pierce, 65 Iowa 85, 
21 NW 195; State v. Webb, 25 lowa 


235. 

Ky.—Hazlewood y. Com., 141 Ky. 
232, 122 SW 567. 

La.—Calhoun v. Bell, 136 La. 149, 


66 S 761, AnnCas1916D ae 
Me.—State v. Haines, 30 Me. 65. 
Mass.—Com, vy. Davenport, 2 Allen 


ren 
Y.—Berry v. Peo. 1 N. Y. Cr. 
sa' aft 77. N. ¥. 588 mem, 1 N. Y. Cr. 


N. C.—State v. Wilson, 93 N. C. 
608; State v. Robertson, 86 N. C. 
$28) State v. Thornton, 44 N. C. 

Okl.—Reaves y. Terr., 13 Okl. 396, 
74 P 951. 

Gap tt v. Elliott, 16 Pa. Co. 

2 

Va.—State v. McGahan, 48 


Ww. 

W. Va. 438, 37 SE 573. 

Wis.—Hawkins vy. Lutton, 95 Wis. 
492, 70 NW 483, 60 AmSR 121. 

Eng.—Rex v. Smith, 2 Str. 704, 93 
Reprint 795. 

2. Heard v. State, 113 Ga. 444, 39 
SE 118; Fanning v. State, 17 Ga. A. 
316, 86 SE 731. 

3 U. S.—uwU. S. v. Gray, oh F. Cas, 
No. 15,251, 2 Cranch C. C. 675. 

Ala.—Price v. State, 96 Ala. 1,118 
128; Hickey v. State, 53 Ala. 514, 

Colo.—Walt v. Peo., 46 Colo 136, 104 
P 89; Mossman vy. Ft. Collins, 40 Colo. 
270, 90 P 605, 122 AmSR 1160, 11 
LRANS 842, 

Ind.—Columbian Athletic Club v. 
State, 143 Ind. 98, ‘40 NE 914, 52 
AmSR 407, 28 LRA 727. 

Ky.—Bitzer v. Com., 143 Ky. 212, 
136 SW 221; Arenz v. Com., 125 Ky 
737, 102 SW 238, 31 KyL 321; Kneffler 
v. Com., 94 Ky. 359, 22 SW 446, 15 
KyL 176; Cheek v. Com., 79 ‘Ky. 


359. 
Mass.—Com. v. Buxton, 10 Gray 9; 


For later cases, developments and chang'es in the law see cumulative Annotations, same title, page and note number, » 


§ 15-19] 


a store maintained for the purchase of stolen prop- 
erty,* a house maintained for producing abortions,” 
a place of business in which the law against usury 
is habitually violated,® although such a place is held 
not to be a disorderly house in jurisdictions in which 
the charging of usurious interest is not a criminal 
The application of 
this rule to various particular classes of places or 
houses is specifically treated in later sections of this 
It is not necessary that the illegal practices 
should involve moral turpitude in order to be within 


offense? or is not unlawful.® 


title.® 


the rule.?° 


[§ 16] c. Immoral Practices. 


not a crime at common law for men and women to 
engage in fornication, prostitution,!? or other im- 
moral practices in private,'® but if they do so openly 
and notoriously the tendency to cause publie scandal 
and injure public morals is sufficient to constitute 
such practices public nuisances;* and for the same 
reason a place of public resort where immoral prac- 


Com. v. Kimball, 7 Gray. 328. 

Minn.—State v. McDonald, 121 
Minn. 207, 141 NW 110. 

Mo.—Smith v. Dykeman, 153 Mo. A. 
416, 134 SW 120; State v. Lichta, 130 
Mo. A. 284, 109 SW 825. 
ae H.—State v. McGregor, 41 N. H. 

N. J.—State v. Martin, 77 N. J. L. 
652, 73, A 548, 184 AmSR 814, 24 
LRANS 507, 18 AnnCas 986; State v. 
Moore, 75 N. J. L. 619, 68 ‘A’ 165 Capp 
dism 223 U. S. 709, 32’ SCt 519, 56 L. 
ed. 623]; State v. Diamant, 73 N. J. L. 
131, 62 A 286; Parker v, State, 61 
N. J. L. 308, 39. A:651 [aff 62.N. J. L. 
801 mem, 45 A 1092 mem]; Brown 
v. State, 49 N. J.l..61, 7, A..340; 
Meyer v. State, 42 N.. J. L. 145; State 
v. Hall, 32 N. J. L. 158; State v.. Wil- 
liams, 30 N. J. L. 102. 

N. Y.—Peo. v. Hoffman, 118 App. 
Div. 862, 103 NYS 1000 [aff 189 N. Y. 


561 mem, 82 NE 1130 mem]. 
sere ee v. Nease, 46 Or. 433, 80 P 
B. C.—Rex v. Ah Sam, 12 CanCr 
Cas 538. 
4 Hickey v. State, 53 Ala. 514 


(holding that a store kept open as a 
common resort for thieves, and for 
the purpose of purchasing from them 
goods which the proprietor knew to 
have been stolen, would be a dis- 
orderly house; but to keep open a. 
store for the. purpose of purchasing 
goods which the proprietor merely 
has reason to believe are stolen, but 
which may not be, does not constitute 
the offense, for it is not a crime for 
a person to purchase goods which he 
believes to have been stolen, unless 
they were in fact stolen). 

5. Peo. v. Hoffman, 118 App. Div. 
862, 103 NYS 1000 [aff 189 N. Y. 561 
mem, 82 NE 1130 mem]. 

6. State v. Martin, 77 N. J. L. 652, 
73 A. 548, 1834 AmSR 814, 24. LRANS 
507, 18 AnnCas 986; State v. Diamant, 
73. N. J. L. 131, 62 A 286 

7. Com. v. Mutual L. & 'T, Co., 156 
EAN 299, 160 SW. 1042, 50 LRANS 
BL Vg RS 


8. Com. v. Hill, 46 Pa. Super. 505 
[rev 20 Pa. Dist. 20] (holding that 
the maintenance of a place for loan- 
ing money at usurious rates does not 
constitute a disorderly house in the 
absence of a statute making the 
charging of usurious interest unlaw- 


ul). 
9. See infra §§ 18-36. 
10. State v. Martin, 77 N. J. L. 
652, 73 A 548, 134 AmSR 814, 24 


LRANS 507, 18 AnnCas 986; Parker 
vy. State, 61_N. J. L. 308, 39 A 651 [aff 
62 N. J. L., 801 mem, 45 A 1092 


mem]. 
See Fornication [19 Cyc 1434]. 
See Prostitution Lae Cyc 


13. See Lewdness [25 Cyc 210]. 
See Nuisances [29 Cyc 1195]. 
Ala.—Price vy. State, 96 Ala. 1, 
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house.1® 
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tices are habitually carried on is a. disorderly 


[§ 17] d. Encouragement of Idleness, Immoral- 
ity, or Disorder. 
a disorderly house if it is so kept as to tend to pro- 
mote idleness 1° or illegal }7 or immoral conduct.!® 

[§ 18] 7. In Connection with Particular Kinds 
of Disorderly Houses—a. In General. 
of disorderly houses have acquired a specific name, 
such as bawdyhouses,*® gaming houses *° and tippling 
21 and there 


A place of public resort. may be 


Some kinds 


e are ‘other ‘classes of houses which 


have been so frequently kept in a disorderly manner 


Ordinarily it is 


Big S 128; Hickey v. State, 53 Ala. 


Ark.—Thatcher v. State, 48 Ark. 60, 
2 SW 343. 

Colo.—Mossman vy. Ft. Collins, 40 
Colo. .270, 90 P 605, 122 AmSR 1060, 
11 LRANS 842. 

Ky.—Hazlewood v. Com., 141 Ky. 
232, 132 SW 567; Kneffler v. Com., 94 
Ky. 359, 22 SW 446,°15 KyL 176; 
Cheek v. Com., 79 Ky. 359. 

Md.—Beard v. State, 71 Md, 275, 
Eoadh 1044, 17 AmSR 536, 4 LRA 

Mass.—Com. v, Goodall, 165 Mass. 
588, 43 NE 520; Com. v. Buxton, 10 
hee 9; Com. v. Kimball, 7 Gray 


Melonais. 121 

Mo.—State v. Lichta, 130 Mo, A. 
284, ne SW 825. 

den H.—State v. McGregor, 41 N. H. 


N. J.—State v. Schlosser, 85 N. J. 
L. 165, 89 A 522 [aff 86 N. J. L. 374, 
91 A 10711; Kilpatrick v. Edge, 85 
FS i apt a (Sh LON sae! State v. Wil- 
pa ye 30 N. Sinn Lig AO 

Ve of a ieebtta’ v. Peo., 10 Hun 
13) ‘Laff 69 N. Y. 612 mem]; Jacobow- 

sky v. Peo., 6 Hun 524 [att 64 N. Y. 
659 mem]; In re Farley, 143 NYS 
305; Berry v. Peo., 1 N. Y. Cr. 43 [aff 
77 N. Y. 588 mem, 1 N. Y. Cr. 57]. 

N. C.—State v. Wilson, 93 N. C. 


Minn.—State  v. 
Minn. 207, 141 NW 1 


608. 
Tex.—Ahr vy. State, (Cr.) 31 SW 
$57; Johnson v. State, 32 Tex. Cr. 


504, 24 SW 411. 
B. eho nat v. Ah Sam, 12 CanCr 
Cas 5 


baie “Glusteations—(1) “The pro- 
prietor of. a Turkish bath, which is 
patronized by women, who makes a 
common practice of permitting men 
to frequent it for the purpose of 
spying upon these women while they 
are bathing in a nude condition, is 
guilty of the offence of keeping a 
disorderly house.” Kilpatrick  v. 
Edge, 85 N. J. L. 7, 9, 88 A 839. (2) 
Where the discrder consisted in the 
acts of lewd women in sitting in the 
laps of the men and hugging and 
kissing them, the offense was com- 
Dlete.; Ahr v. State, (Tex. Cr.) 31 
SW 657. (3) A conviction for keep- 
ing a disorderly house is proper 
where the evidence showed that the 
women employed at. defendant’s 
theater sang vulgar songs, would 
drink with the men, throw their arms 
about them, and would retire to 
rooms, with them. Johnson vy. State, 
32 Tex. Cr: 504, 24 SW 411. 

16. Walt v. Peo., 46 Colo. 136, 104 
P 89; Mossman v. Ft, Collins, 40 Colo. 
270,90 P 605, 122 AmSR 1060, 11 
LRANS 842; Fanning v. State, 17 Ga, 
A. 316, 86 SE 731; Wilder v. State, 3 
Ga. A. 443, 60 SE 112; Tanner v. 
Albion, 5 Hill (N. Y.) 121, 40 AmD 
337. See also infra § 25. 


_as to make special mention of them desirable, such 
as theaters,’* bowling alleys,?* billiard and pool 
rooms,”* and inns.?° These specific classes of houses 
are divisible into two general classes, namely, those 
which the law recognizes as being nuisances per se,” 
and those which are nuisances per accidens,?? 

[§ 19] b. Nuisances Per Se—(1) In General. 
The specific kinds of houses which are regarded in 


[a] The keeping of a calahoose in 
a@ disorderly manner by a town is not 
a keeping of a “common ill-governed 
and disorderly house, to the encour- 
agement of idleness, gaming, drink- 


ing, fornication or other misbehay- 
ior.” Paris’ v. ‘Péo.; 27 Illl'74, 76. 

17. Ark.—Thatcher v. State, 48 
Ark. 60, 2 SW 343, 

Colo.—Walt v. Peo., 46 Colo. 136, 
104 P 89. 

Del.—State v. Buckley, 5 Del. 508. 

Ky.—Cheek v. Com., 79 Ky. 359. 

Minn.—State v. Ireton, 89 Minn. 
340, 94 NW 1078. 

Mo.—State v. Canty, 207 Mo. 439, 
105 SW 1078, 128 AmSR 393, 15 LRA 
NS 747, 13 AnnCas 787; Smith v. 
yin 153 Mo, A. 416, 134 SW 

N. J.—State v. Williams, 30 N. J. 
L. 102. 

Eng.—Rex v. Higginson, 2 Burr. 
1232, 97 Reprint 806. 

18. U. S.—uU. S. v. Gray, 26 F. Cas. 
No. 15,251, 2 Cranch C. C. 675. 


Colo—Walt v. Peo., 46 Colo, -136, 
104 P 89. 
Minn.—State v. Ireton, 89 Minn. 


340, 94 NW 1078. 

Mo.—State v. Chanty, 207 Mo. 439, 
105 SW 1078, 123 AmSR 393, 15 LRA 
NS 747, 13 AnnCas 787; Smith v. 
Tay remary 153 Mo. A. 416, 134 SW 
tot J.—State v. Williams, 30 N. J. L. 

N. Y.—Peo. v. Clark, 1 Wheel. Cr. 
288. See Berry v. Peo., 1 N. Y. Cr. 
43 [aff 77 N. Y. 588 mem, 1 N. Y. Cr. 
57] (holding that in a prosecution for 
keeping a disorderly house evidence 
that “‘the Opera House, so called had 
been so conducted by the prisoner 
that it became very disreputable, the 
conduct of the inmates being grossly 
indecent, and calculated to corrupt 
the morals of all who visited the 
house as a place of amusement, and 
by the noises and tumult created 
therein, disturbed,” etc., was suffi- 
cient to sustain a conviction). 

“The keeping of such house may 
consist, in its drawing together idle, 
vicious, dissolute or disorderly per- 
sons engaged in unlawful or im- 
moral practices, thereby endangering 
the public peace and promoting im- 
morality. [If the doors] are prac- 
tically open to the public, alluring 
the young and unwary into it, to in- 
dulge in or witness anything corrupt- 
ing to their virtue or general good 
morals.” Thatcher v. State, 48 Ark. 
60, 63, 2 SW 343. 


19. See infra §§ 20-24. 
20. See infra §§ 25-29 
21. See infra §§ 31, 32 
22. See infra § 33. 
23. See infra § 34. 
24. See infra § 35. 
25. See infra § 36. 
26. See infra §§ 19-29. 
27. See infra §§ 30-36. 
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law as nuisances per se 28 are bawdyhouses or houses ] 
of ill fame ?® and gaming houses.*° 
(2) Bawdyhouses, Houses of Ill Fame, 


[§ 20] 


and Assignation Houses—(a) In General. 
bawdyhouse may be defined as a house or place kept 
for the shelter and convenience of persons desiring 
unlawful sexual intercourse and in which such in- 
tercourse is practiced;*+ a house kept and resorted 
to for the purpose of prostitution.*? 
‘‘bawdyhouse’’ is ordinarily used as being synony- 
mous with the term ‘‘house of ill fame;’’** and 
it is also sometimes used as synonymous with ‘ 
signation house’’ #4 and ‘‘disorderly house.’’ °5> The 
words ‘‘house of ill fame’’ ordinarily mean a house 
resorted to for the purposes of prostitution.*® 


28. See Nuisar:ces [29 Cyc 1153]. 
29. See infra §§ 20-24. 
30. See infra §§ 25-29. 
31. Ark.—Fisher v. Paragould, 127 


Son 268,269, 192 SW 219, 220 [quot 
ye 

Ga.—Cotton v. Atlanta, 10 Ga, A. 
397, 73 SE 683. 

Iowa.—State y. Gill, 150 Iowa 210, 
211, 129 NW 821. 

Mo.—Givens v. Van Studdiford, 86 
Mo. 149, 156, 56 AmR 421. 

N. Y.— King v. Peo., 83 N. Y. 5873 
Peo. v. Clark, 1 Wheel. Cr. 288, 290 
note. 

Tex.—Mosher v. State, 62 Tex. Cr. 
42, 43, 1836 SW 467. 

Utah.—U. S. v. Snow, 4 Utah 280, 
9 P 501 [writ of error dism 118 U. S. 
346, 6 SCt 1059, 30 L. ed. 207]; Peo. 
v. Hampton, 4 Utah 258, 263, 9 P 


Vt.—Posnett v. Marble, 62 Vt. 481, 
enue 813, 22 AmSR 126, 11 LRA 

Ont.—Reg. v. Spooner, 32 Ont. 451, 
454, 4 CanCrCas 209; Rex v. Mannix, 
10 Ont. L. 308, 304, 305, 6 OntWR 
265, 10 CanCrCas 150 [cit Cyc]. 

[a] Similar definitions.—State v. 
Porter, 38 Ark. 637, 638; Betts v. 
State, 98 Ind, 375; Rhodes v. Com.,, 15 
KyL 333; State v. Boardman, 64 Me. 
523; State v. Price, 115 Mo. A. 656, 
92 SW 174; State v. Horn, 83 Mo. A. 
47; Harwood v. Peo., 26 N. Y. 190, 
191, 16 AbbPr 43, 84 AmD 175; State 
v. Evans, 27 N. C. 608; Patterson v. 
State, 9 Okl., Cr. 564, 132, P, 693; 
Putman v. State, 9 Okl. Cr. 535, 132 
P 916, 46 LRANS 593. 

32. State v. Lee, 80 Iowa 75, 80, 
45 NW 545, 20 AmSR 401; State v. 
Boardman, 64 Me. 523, 529; State 
v. Keithley, 142 Mo. A. 417, 423, 127 
SW 406; Drake v. State, 14 Nebr. 
535, 537, 17 .NW 117, 118; State v; 
Calley, 104 N. C. 858, 860, 10 SE 455, 
17 AmSR 704; Cunningham v. State, 
73 Tex. Cr...565, 569, 166. SW. 519; 
Mosher v. State, 62 Tex. Cr. 42, 136 
SW 467; Riley v. State, 58 Tex. Cr. 
176, 177, 125 SW 582; Davis v. State, 2 
Tex. A, 425, 427; Rex v. Shepherd, 
CN. S.) 6 CanCrCas 463, 466; Single- 
ton v. Ellison, (1895) 1 Q. B. 607, 
608 [quot Rex v. Young, (Man.) 6 
CanCrCas 42, 43]. 

[a] Other definitions. — (1) “A 
house as a habitation for prosti- 
tutes.” State v. Calley, 104 N. C. 858, 
859, 10 SE 455, 17 AmSR 704. (2) 
“The common habitation of prosti- 
tutes.” State v. Evans, 27 N. C. 
603, 607. (3) “A place of common 
resort for prostitutes and lewd peo- 
ple of both sexes.” State vy. Calley, 
104 N. C. 858, 10 SE 455, 17 AmSR 
704, (4) “A brothel.” State. v. 
Boardman, 64 Me. 523, 529 [quot Wor- 
cester D.]; State v. Horn, 83 Mo. A. 
47; State v. Evans, 487 N. C. 603, 607; 
Rex v. Young, 14 Man. 58, 59, 6 Can 
CrCas 42. (5) “A common bawdy- 
house is a house, room or set of 
rooms or place of any kind kept for 
the purposes of prostitution, or oc- 
cupied or resorted to by one or more 
persons for such purposes.” Hopper 
v. Clark, 40 N. B. 568, 584. To same 


DISORDERLY HOUSES . 


A 


house.’’ 89 


The word 


‘as- 


Un- | per se.#® 

effect see Rex v. Osberg, (Man.) 9 

CanCrCas 180; Rex v. Shepherd, 

(N. S.) 6 CanCrCas 463; Rex v. Lee 

Guey,, 15.,Ont,. L.) 285, 10 <Ontwk 

1060. (6) “The definition of a com- 

mon bawdy house embraces the facts 

that lewd persons of both sexes re- 
sort thereto and commit acts of pros- 

titution therein.” Nelson y. Terr., 5 

Okl. 512, 516, 49 P 920. To same ef- 

fect see Forester’ v. State, 72 Tex. 

Cr. 298,.162 SW 507; Mosher v. State, 

62 Tex. Cr. 42, 136 SW 467; Riley v. 

State, 58 Tex. Cr. 176, 125 SW 582. 

(7) “A house of ill-fame kept or used 

for the purpose of sexual prostitu- 

tion and lewdness, whether kept and 
frequented by one female or more.” 

Fisher. v. Paragould, 127 Ark. 268, 

270, 192 SW 219. (8) “A bawdy- 

house is any place, whether a habita- 

tion or temporary sojourn, kept open 
to the public either generally or un- 
der restrictions, for licentious com- 

merce between the sexes.” State v. 

Malloch, 269 Mo. 235, 238, 190 SW 

Ady ig Bishop New Cr. L. 8th ed 

oj. 

{b] A single act of illicit inter- 
course in a house is not sufficient to 
constitute it a “bawdyhouse,” but it 
must be resorted to for the purpose 
of prostitution or lewdness, and it 
must be shown that the inmates are 
prostitutes, or that the house is the 
resort of prostitutes. Peo. v. Gastro, 
75 Mich. 127, 42 NW 937. 

33. Ark.—Fisher v. Paragould, 127 
Ark. 268, 192 SW 219. 

Berne .—McAlister v. Clark, 33 Conn. 
await bet v. Peter, 22 Hawaii 
faa —Peo. v. Ida. 

681. 

Iowa.—State v. Lee, 80 Iowa 75, 81, 
ee SiN 545, 20 AmSR 401 [cit Bouvier 


: he 
pale State v. Boardman, 64 Me. 


Md.—Henson vy. State, 62 Md. 231, 
232, 50 AmR 204. 

Minn.—State v. Smith,’ 29 Minn. 
193,.12 NW 524. 

Mo.—State v. Keithley, 142 Mo. A. 
417, 423, 127 SW 406 (quot Webster 
Dah State v. Price, 115 Mo. A. 656, 92 


Buchanan, 1 


Sw 174. 

eG C.—State v. Evans, 27 N. CGC. 
Oh.—State v. Allen, 6 OhS&CP 43, 

3 OhNP 201. 


Okl.—Patterson v. State, 9 Okl. Cr. 
564, 132 P 693; Putman vy. State, 9 
Onl Cr. 535, 1382 P 916, 46 LRANS 
aay —Com, v. Murr, 

Tex.—Riley v. State, 58 Tex. Cr. 
176, 125 SW 582. 
sas State v. Brunell, 29 Wis. 

Ont.—Rex v. Darroch, 37 Ont. L. 
27, 10 OntWN 193. 

34. ‘Fisher v. Paragould, 127 Ark. 
268, 192 SW 219; State v. Keithley, 
142 Mo. A. 417, 127 SW 406. 

35. State v. Coler, 75 Kan. 424, 89 
P 693; Henson v. State, 62 Md. 231, 
50. AmR 204;. Putman vy. State, 9 


7 Pa. Super. 


[§§ 19-20 


der some statutes, however, it has been held that 
a house of ill fame must have a bad reputation be- 
sides being actually a bawdyhouse.*” 
tion house’’ has been defined as a house of ill fame 
kept for the resort of lewd people of both sexes,*® 
and has been held to be synonymous with ‘‘bawdy- 
The words ‘‘lewd house’’ 
that is given to the unlawful indulgence of lust in- 
cluding fornication or adultery.*° 
in general that houses kept for the purposes of pub- 
lic prostitution *+ or lewd practices *? are nuisances 
per se,#® and the keeping of such a house is pun- 
ishable at common law as a misdemeanor.** 
a house may properly be called a disorderly house 


An ‘‘assigna- 


import a house 


So it may be said 


Such 


Dee Cr. 535, 132 P 916, 46 LRANS 


36. State v. Plant, 67 Vt. 454, 32 
A 237, 48 AmSR 821. 

[a] Other definitions.—(1) “A 
house visited by persons of both 
sexes for the purpose of having un- 
lawful, indiscriminate sexual inter- 
course.” State v. Gardner, 174 lowa 
748, 770, 156 NW 747, LRA1916D 767, 
AnnCas1917D 239. (2) A house “vis- 
ited or frequented by persons of both 
sexes for the purpose of having sex- 
ual intercourse or some other lewd 
purpose.” State v. Gill, 150 Iowa 210, 
215, 129 NW 821. 

87. State v. Blakesley, 38 Conn, 
523; Cadwell v. State, 17 Conn, 467; 
Peo. v. Wheeler, 142 Mich. 212, 105 
NW 607; Peo. v. Gastro, 75 Mich. 127, 
42 NW 937. And see infra § 24. 

38. State v. Keithley, 142 Mo. A. 
417, 127 SW 406. 

[a] Other definitions. — (1) “A 
house, room, or place where men and 
women meet by mutual appointment 
or by appointment made by another, 
for the purpose of sexual _ inter- 
course.” Forester v. State, 72 Tex. 
Cr. 298,+162 SW 507, 509; Riley v. 
State, 58 Tex. Cr. 176, 177, 125 SW 
582, (2) “A house resorted to for 
the purpose of prostitution.” Mc- 
Alister vy. Clark, 33 Conn. 91, 92. 

39. McAlister v. Clark, 33 Conn. 
91; State v. Keithley, 142 Mo. A. 417, 
127 SW_ 406. 

40. Clifton v. State, 58 Ga. 241; 
Fitzgerald v. State, 10 Ga. A. 70, 72 


SE 541; Coleman v. State, 5 Ga. A. 
766, 64 SE 828. 
41. State v. Maxwell, 33 Conn. 


259; Peo. \v. ‘Smith, 275 “I1l.) 256, 114 
NE 31, LRA1917B 1075; Peo. v. Pas- 
quale, 206 N. Y. 598, 100 NE 413; Ex 
p. Yoshida, 70 Tex. Cr. 212, 156 SW 
1166; Bass v. State, (Tex. Cr.) 66 
SW 558; Ramey v. State, 37 Tex. Cr. 
200, 45 SW 489; Harmes v. State, 26 
Tex. A. 190, 9 SW 487, 8 AmSR 470; 
Springer v. State, 16 Tex. A. 591; 
McElhaney v. State, 12 Tex. A. 231; 
Killman v. State, 2 Tex. A. 222, 28 
BOE, 432; Thompson v. State, 2 Tex. 
A. 82. 

42. Fitzgerald v. State, 10 Ga. A. 
70, 72 SE 541; State v. Gardner, 174 
Iowa 748, 156 NW _ 747, LRA1916D 
767, AnnCas1917D 239. 

43. Barnett v. Tedescki, 154 Ala. 
474, 45 S 904; Clementine v. State, 14 
Mo. 112; State v. Dykeman, 153 Mo. 
A. 416, 134 SW 120; Ashbrook v. Dale, 
27 Mo. A. 649; Givens v. Van Studdi- 
ford, 4 Mo. A. 503 [aff 72 Mo. 129, 86 
Mo, 149, 56 AmR 421]; Blagen v. 
Smith, 34 Or, 394, 56 P 292, 44 LRA 
522. Compare Mains y. State, 42 Ind. 
327, 13 AmR 364 (holding that the 
keeping of a house where tippling, 
drinking, and whoring are carried on 
is not a nuisance unless the public is 
affected by it; it is not a nuisance per 
se); Laymaster v. Goodin, 260 Mo. 
613, 168 SW 754, AnnCas1916C 452 
(holding that keeping a common 
bawdyhouse is not a public nuisance). 

44. See supra § 3. 

45. State v. Dykeman, 153 Mo. A. 
416, 134 SW 120. 


oe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-24] 


[§ 21] (b) Number of Women Inhabiting or 
While there are authorities holding 


Frequenting. 
that a bawdyhouse must be a place 


a habitation of more than one woman,** yet it is 
more generally held that it is not necessary that 
more than one woman inhabit or resort to the place 
The house is not 
necessarily a bawdyhouse even though more than one 
woman inhabits it and uses it for illicit sexual in- 


for the purpose of prostitution.47 


tercourse.*® é 


[§ 22] 


bawdyhouses.°° 


46. State v. Evans, 27 N. C. 603; 
Singletoa y. Ellison, [1895] 1 Q. B. 
607, 18 Cox C. C. 79; Mattison v. 
Johnson, 25 Cox C. C. 373; Caldwell 
v. Leech, 23 Cox Cy C.°510; Rex v. 
Osberg, 15 Man. 147;: Rex v. Young, 
14 Man, 58, 6 CanCrCas 42; Rex v. 
Mannix, 10 Ont. L. 303, 305, 6 OntWR 
265, 10 CanCrCas 150. 

[a] Reason for rule.—‘“The resi- 
dence of an unchaste woman... 
does not become a bawdyhouse, be- 
cause she may habitually admit one 
or many men to an illicit cohabita- 
tion with her. Tne common law did 
not undertake the correction of mor- 
als in such cases, but left the parties 
to spiritual supervision and _ pen- 
ances.” Peo. v. Buchanan, 1 Ida. 
4 State v. Evans, 27 N. C. 603, 


_ 47. Ark.—Fisher v. Paragould, 127 
Ark. 268, 192 SW 219. 

Cal.—Peo. v. Slater, 119 Cal. 629, 
5L°P 19575 
Pu epee sd amen Pa v. State, 46 Ga, 

Ida.—Peo. v. Buchanan, 1 Ida. 681. 

Ind.—Fahnstock v. State, 102 Ind. 
156, 1 NE 372. 

Towa.—State v. Gill, 150 Iowa 210, 
129 NW 821; State v. Young, 96 
Iowa 262, 65 NW 160, 59 AmSR 373; 
State v. Russell, 95 Iowa 406, 64 NW 
281. See State v. Lee, 80 Iowa 75, 
45 NW 545, 20 AmSR 401 (holding 
that illicit intercourse with the pro- 
prietor alone will not make the place 
of such intercourse a bawdyhouse). 


Mich.—Peo. v. Mallette, 79 Mich. 
600, 44 NW 962. 
Mont.—State ov. Hendricks, 15 


Mont. 194, 39 P 93, 48 AmSR 666. 

Tex.—Bates v. State, 45 Tex. Cr. 
420, 76 SW 462; Ramey v. State, 39 
Tex. Cr. 200, 45 SW 489. 

Eng.—Reg v. Peirson, 2 Ld, Raym. 
1197, 92 Reprint 291, 1 Salk. 382, 91 
Reprint 333. 

[a] Applications of rule—(1) A 
man may be guilty of keeping a 
house of ill fame, although the il- 
licit intercourse is had only with his 
wife, and she is the only female in- 
mate. State v. Young, 96 Iowa 262, 
65 NW 160, 59 AmSR $71. (2) One 
woman, even though she is only a 
ljodger and has but one room, may be 
eonvicted of keeping a bawdyhouse if 
she uses it for the accommodation of 
lewd persons. Peo. v. Buchanan, 1 
Ida. 681; Reg. v. Peirson, 2 Ld. 
Raym. 1197, 92 Reprint 291, 1 Salk. 
382, 91 Reprint 333. 

48. State v. Calley, 104 N. C. 858, 
10 SE 455, 17 AmSR 704. 

[a] Illustration. — Where in a 
prosecution for keeping a bawdy- 
house it was proved that on one 
occasion the daughter of defendant 
was seen in defendant’s house in bed 
with a man, that she had given birth 
to a bastard child, that on another 
occasion defendant was seen in bed 
with a man, and her daughter at the 
same time in another room in bed 
with another man, and that on still 
another occasion defendant was dis- 
eovered by a person who was NBA 
ing on a highway, which ran near by, 


_ 
‘ 


(c) Number of Acts of Intercourse. The 
general rule that the disorder or use must be fre- 
quent, customary, common, or habitual,*® applies to 
So ordinarily a single act of illicit 
intercourse ‘will not make a house a bawdyhouse,° 
although a single act in connection with other cir- 
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of resort for or 


[§ 23] 


[§ 24] 
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‘cumstances may fix the character of the place.°? 
A gathering of lewd men and women at a house ° 
for lewd purposes on a single occasion will not con- 
stitute it a common bawdyhouse.5* 

4 (d) Need Not Be Openly Conducted. It 

is not necessary that the house or place be so openly 

conducted as that the indecent or disorderly con- 
duct is perceptible from the exterior of the house.*4 

(e) Reputation of the House. 


Ordinar- 


ily it is not necessary that a house or place have 


in the act of illicit sexual inter- 
course close to her house, it was held 


that this was not sufficient to war- 


rant a conviction for keeping a 
bawdyhouse. “Accepting the evi- 
dence as true,’ Said the court, “the 
defendant was guilty of reprehen- 
sible, vicious and disgraceful conduct 
on repeated occasions, but it did not 
prove, in any reasonable view of it, 
that she kept, in a legal sense, a 
bawdyhouse—a house as a habitation 
for prostitutes—a house of ill-fame 
kept as a place of common resort and 
convenience of lascivious and lewd 
people of both sexes. It proved that 
she was a woman of loose morals— 
a lewd woman; that she sometimes— 
it might be inferred, frequently—had 
sexual intercourse with men in and 
about her house, and her daughters 
did likewise with her knowledge, but 
it did not prove that her house was 
a place of common resort for pros- 
titutes and lewd people of both sexes. 
She and her daughter were lewd 
women doing acts of prostitution in 
her own house. This does not make 
the offence of keeping a bawdy- 
house.” State v. Calley, 104 N. C. 
858, 859, 10 SH 455, 17 AmSR 704. 
Necessity of the house or place be- 
ate a place of public resort see supra 


49. See supra § 13. 

50. Com. v. Lambert, 12 Allen 
(Mass.) 177; State v. Webber, 107 
N. C. 962,12 SE 598, 22 AmSR_ 920. 
But see State v. Lee, 80 Iowa 75, 45 
NW 545, 20 AmSR 401 (where the 
court said that the place need not be 
used habitually or for any consider- 
able length of time). 

51. Iowa.—State v. Gill, 150 Iowa 
210, 129 NW 821; State v. Irvin, 117 
Iowa 469, 91 NW 760; State v. Lee, 
80 Iowa 75, 45 NW 545, 20 AmSR 
401; State v. Clark, 78 Iowa 492, 43 
NW 273. But see State v. Russell, 95 
Iowa 406, 408, 64 NW 281 (where the 
court said: “If she, being in control 
of the house, used and occupied it 
for the purpose of prostitution: and 
lewdness, this would make it a place 
kept for fhat purpose, within the 
meaning of the law. And proof of a 
single act of prostitution would be 
sufficient to justify a conviction’). 

Me.—State v. Garing, 74 Me. 152. 

Md.—Herzinger v. State, 70 Md. 
278, 17 A 81. 

Mass.—Com. v. Lambert, 12 Allen 


7 
paras Skate v. Selen, (A.) 200 SW 


N. J.—State v. Harrington, 87 N. J. 
L. 718, 94 A 623. : 

N. Y.—Tenement House Dept. v. 
McDevitt, 215 N. Y. 160, 160 NE 88, 
AnnCasl917A 455. 

N. C.—State v. Calley, 104 N. C. 
858, 10 SE 455, 17 AmSR 704. 

N. S.—Rex v. Keeping, 34 N. S. 


442. 

Ont.—Reg. v. Newton, 11 Ont. Pr. 
98. 

But see Peo. v. Gastro, 75 Mich. 
127, 42 NW 937 (holding, on a prose- 
cution for keeping a house of ill- 
fame, that if the place is shown to 


the reputation of being a bawdyhouse or house of 
ill fame to make it such a house.®5 
utes prohibiting the keeping of a house of ill fame 
have been construed as requiring the house to have 
the reputation of a house of ill fame.5¢ 
the statute merely declares that evidence of the 


But some stat- 


Where 


be such a house, resorted to for such 
purposes, proof of a single act of in- 
tercourse is sufficient upon this 
branch of the case). 

52. D. C.—De Forest v. U. S., 11 
App. 458. 

Ga.—McCain v. State, 57 Ga. 390. 

Md.—Herzinger v. State, 70 Md. 


278, 281, 17 A 81 (where the court 
said: “The one instance of such re- 
sort, it is true, would not be suf- 


ficient to fix upon the house the char- 
acter of a bawdyhouse, in the legal 
sense of the term; but it was a fact 
competent to be considered, with oth- 
er facts and circumstances, from 
which the jury might conclude that 
the house of the traverser was a 
place kept for the resort and unlaw- 
ful commerce of lewd and dissolute 
persons of both sexes’’). 

Mass.—Com. v. Goodall, 165 Mass. 
588, 43 NE 520; Com. v. Lambert, 12 
Allen 177; Com. v. Gannett, 1 Allen 7, 


79 AmD 693. 
Seba, (A.) 200 SW 


Mo.—State v. 
300. 

N. Y.—King v. Peo., 83 N. Y. 587; 
Barnesciotta v. Peo., 10 Hun 187 [aff 
69 N. Y. 612 mem]. 

Eng.—Reg. v. Rice, L. R. 1 C. C. 
215:1.0;| Coxi,CyCy 166. ‘ 

Man.—Rex v. Osberg, 15 Man. 147, 
149 (where the court said: “Actual 
proof would have to be given of some 
act or acts of prostitution, though 
definite proof of one might be suf- 
ficient”). 

Sufficiency of proof of one act ‘n 
connection with other evidence see 
infra § 109, . 

ae State v. Seba, (Mo. A.) 200 SW 


54. See also supra § il. 

55. U. S.—U. S, v. Jourdine, 26 FP. 
Cas. No. 15,499, 4 Cranch C. C. 338, 
Ala.—Toney v. State, 60 Ala. 97. 
Conn.—State v. Maxwell, 33 Conn. 

259. 
Hawaii.—tTerr. v. Peter, 22 Hawaii 
2 


Jowa.—State v. Lee, 80 Iowa 75, 45 


NW 545, 20 AmSR 401; State v. 
Lyon, 39 Iowa. 379. 
p Me.—State v. Boardman, 64 Me. 
23. 

Md.—Herzinger v. State, 70 Md. 
278, 17 A 81. 


Minn.—State v. Smith, 29 Minn. 
193, 12 NW 524. 
N. H.—State v. Foley, 45 N. H. 


466. 

N. Y.—Peo. v. Mauch, 24 HowPr 
276. 

Okl.—Nelson v.. Terr., 5 Okl. 512, 
49 P 920; Patterson v. State, 9 Okl. 
Cr, 564,182 P 693. 

vt.—State v. Plant, 67 Vt. 454, 32 A 
237, 48 AmSR 821. 

29 Wis. 


Puen as Vv. 

[a] Reason for rule.—‘“The of- 
fence does not consist in keeping a 
house reputed to be a_ brothel or 
bawdyhouse, but in keeping one that 
is actually such.” Henson v. State, 
62 Md, 231, 233, 50 AmR 204. 

56. Conn.—Morse v. Brown, 83 
Conn. 550, 78 A 430; State v. Ander- 
son, 88 Conn, 55, 75 A 81; State v. 


Brunell, 
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reputation of the house is admissible, it does not 
thereby make its reputation an element of the of- 


fense of keeping such a house.5* 


[§ 25] 


thing.58 The terms ‘‘ gaming house’? 


house’? are synonymous,®® and the terms ‘‘ gaming 
are synonymous in 
gaming vernacular.®® A gaming house is a disorderly 


house’? and ‘‘gaming table’’ 


Anderson, 82 Conn. 111, 72 A 648; 
State v. Blakesley, 88 Conn. 523; 
Cadwell v. State, 17 Conn, 467. 


Dak.—Terr. v. 
3638, 46 NW 583. 
Fla,—King vy. 


Chartrand, 1 Dak. 


State, 17 Fla, 183. 


Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607; Peo. v. Pinkerton, 
79 Mich. 110, 44 NW 180. 

Nebr.—Drake vy. State, 14 Nebr. 535, 
17 NW 117. 

Okl.—Carroll v. State, 4 Okl. Cr. 


242, 111 P 1021. Contra Patterson v. 
State, 9 Okl, Cr. 564, 132 P 693. 

fa]  Dlustrations.— (1) Under a 
statute which prohibits) the keep- 
ing of “a house which is, or is re- 
puted to be, a house of ill-fame, or 
which is resorted to, or is reputed to 
be resorted to, for the purposes of 
prostitution or lewdness,” the crime 
consists in “the keeping of a place 
whose reputation of... [being a 
place’ unlawful to keep] was founded 
on fact.” Morse v. Brown, 83 Conn, 
550, 78 A 430 [aff 206 Fed. 232]. (2) 
L. (1887) Act No. 34 [amendatory of 
Howell St. § 9286], making the keep- 
er of a house of ill-fame resorted to 
for the purpose of prostitution or 
lewdness guilty of a felony, is not 
aimed merely at unchastity, but is 
intended to reach only such houses 
as are sufficiently notorious to have 
acquired that reputation so as to 
be offensive as nuisances, and, in ad- 
dition to evil report, it must be shown 
to be attended with the actual resort 
of evil persons for the lewd purposes 
named in the law. Peo. v. Pinkerton, 
79 Mich, 110, 44 NW 180. 

57. State v. Lee, 80 Iowa 75, 45 
NW 545, 20 AmSR 401; State v. Ha- 
berle, 72 Iowa 1388, 88 NW 461. 

58. State v. Black, 94 N. C. 809. 

fa] Other definitions.—(i) “A 
house where gaming is practised.” 
Morgan vy. State, 42 Tex. Cr. 422, 428, 
60 SW 763; Miller v. State, 85 Tex. 
Cr, 650, 651, 34 SW 959. (2) A com- 
mon betting house defined as “a 
house to which persons resort for 
the purpose of playing at any game 
of chance.” Reg. v. France, 7 Que. 
Q. B. 88, 87; Reg. v. Brady, 10 Que. 
Super. 539, 540. (3) “A [house or] 
room ... whose use is intended to 
facilitate gaming operations, and 
where sporting characters are invited 
to congregate for purposes of illegal 
amusement and gain, and to stake 
money or other thing of value upon 
trials of chance, skill, or endurance. 
. .. The house or room must be spe- 
cially set aside and devoted to the 
purpose of gaming. eo. v. Weit- 
hoff, 51 Mich, 208, 213, 16 NW 442, 47 
AmR 557; Morgan v. State, 42 Tex. 
Cr. 422, 423, 60 SW 763; Miller vy. 
State, 35 Tex, Cr. 650, 651, 84 SW 
959. (4) A house “that is set apart 
and run or conducted by its owner 
or proprietor for the profits to be de- 
rived from the games there played, 
whether !awful or unlawful,” Miller 
v. State, 35 Tex. Cr. 650, 651, 34 SW 
959. (5) “A house >r part of a house 
where gaming is carried on as a busi- 
ness.” Anderson y. State, (Tex. A.) 
12 SW 868, 869. (6) ‘A house, room, 
or place kept by any person for gain, 
to which persons resort for the pur- 
pose of playing at any game of 
chance, or a mixed game of chance 
and skill.’ Reg. v. Saunders, 3 Can 
CrCas 495, 497, 20 CanLTOccNotes 


(3) Gaming Houses—(a) In General. A 
gaming house may be defined as a house kept for 
the purpose of permitting persons to resort to it 
and gamble therein, for money or other valuable 
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house.®* | 


[§§ 24-25 


The keeping of a gaming house is indict- 
able at common law as a common or public nui- 


sance ®* because it offers great temptation to idle- 


the peace.®® 


and ‘‘gambling 


2138. (7) “A house kept or used for 
playing therein at any game of 
chance, or any mixed game of chance 
and skill in which a bank is kept by 
one or more of the players exclu- 
sively of the others, or in which any 
game is played the chances of which 
are not alike favorable to all the 
players, including among the play- 
ers the banker or other person by 
whom the game is managed or 
against whom the other players 
stake, play or'bet.” Jenks v. Turpin, 
seh: D.* 505, 630,45: Cox Gi Gc 
486. 

What constitutes gaming see Gam- 
ing [20 Cye 877]. 

59. State v. Frederick, 183 Ind. 
509,°109 NE 747; Morgan v. State 
42 Tex. Cr, 422, 66 SW 768; Miller v. 
State, £5 Tex. Cr. 650, 651, 84 SW_ 959 
{quot Century D.]; Rex v. Four 
Chinamen, 18 B. C. 216; Re Macrae, 4 
B..G. 18. 

60. Lent pee v. Lilly, (Tenn, Ch, 
A.) 48 SW 712 

61. Ky. —Arenz vi». Com, 126. Ky 
737, 102 SW 288, 31 Kyl 321; Knof- 
fler v, Com., 94 Ky. 359, 22 SW 446,15 
KyL 176; Cheek YV. Com.,' 79 Ky. 359 


2°KyL 339. 
v. Goodall, 165 Mass, 


Mass.—Com. 
pee 43 NE 620. 
Minn.—Peo. v. Grosofski, 89 Minn 
843, 345, 94 NW 1077. 
Mo.—State v. Lichta, 130 Mo, A. 
L. 


284, 109 SW 825. 

N. J—State V. Moore, 75 N. J. 
619, 68 A 165 [app dism 228 U. S. 
70S, 32 SCt 519, 56 L. ed. 623]; State 
v.. Bngemany54 N.S, I, 257, 23 A 
679; State v. Engeman, 54 N. J. Th 
at 23 A 676; Haring v. State, 51 
N. J. L. 886, 17 A 1079 [aff 63 N.S. L. 
oe "230A 581]. 

N. Y.—King v. Peo,, 83 N. ¥. 687. 
an C.—Rex v. Ah Sam, 12 CanCrCas 

Ont.—Rex v. Lee Guey, 15 Ont, L. 
285, 10° OntWR 1060. 

62% U. §—U.(S.\iv,) Dixon. (25.F. 
Cas. No. 14,970, 4 Cranch CG. C. 107; 
U. §. v. Ismenard, 26 F. Cas, No. 
15,450, 1 Cranch C. C, 150, 

Ark,—Vanderworker v, State, 18 
Ark. 700. 

Del.—State v. Layman, 10 Del. 510. 

Ga.—Thrower v. State, 117 Ga. 753, 
45 SE 126; State v. Savannah Corp., 
TSP S Charlt. 235. 4 AmD 708. 

Tda.—Peo. v. Goldman, 1 Ida, 714. 

Ind.—State v. Frederick, 188 Ind. 
509, 109 NB 747. 

Ky.—Arenz v. Com., 125 Ky. 787, 
102 SW 288, 81 Kyl 3821; Cheek v, 


Com., 79 Ky. 359, 2 KyL 339. 

Mass.—Com. v. Goodall, 165 Mass. 
588, 43 NE 420; Com. v. Warren, 161 
Mass. 281, 87 NE 172. 

Minn.—State v. Grosofski, 89 Minn. 
848, 94 NW 1077. 

Mo.—State v. Lichta, 130 Mo, A. 
284, 109 SW 825. 

N. H—Lord v. State, 16 N. H. 325, 
41 AmD 729. 

N. Y¥.—King v.' Peo., 7 N, YY. 687; 
Peo. v. Rankin, 92 Mise. 62, 155 NYS 
86;_Peo. v. Jackson, 3 Den, 101, 45 
AmD 449, 

N. C.—State v. Black, 94 N.C. 809. 

Or.—State v. Nease, 46 Or. 433, 80 
P 897. 

Tex.—State v. Crowder, 39 Per 47; 
Albertson vy, Siat te, 5 Tex. 89. 


vVt.—State v. Carrick, 78 Vt i 61 
A 365. 


ness and tends to draw together disorderly persons 
to the encouragement of immorality and breaches of 
In many jurisdictions the keeping of 
such a house is expressly prohibited by statute,.®* 
The general rule that the disorder or improper use 
of the place which will render it a disorderly house 
must be frequent, customary, 

ual ® applies to gaming houses.®" So in the absence 


common, or habit- 


Eng.—Jenks v. Turpin, 18 Q. B, D. 
605, 15 Cox C. CG, 486. 

Ont.—Rex v. Lee Guey, 15 Ont, L. 
285, 10 OntWR 1060; Rex v. Hanra- 
han, 8 Ont. L, 659, 1 OntWR 346, 5 
CanCrCas 480, 
63. U. S—wU. S) v. Dixon, 26 
Cas. No. 14,970, 4 Cranch C. C. 107. 
Ark—Vanderworker v. State, 
Ark, 700. 

Ga.—Thrower v, State, 117 Ga. 753, 
45 SE 126, 

Tll.—Swigart v, Peo. 154 Ill, 284, 
40 NE 482. 
san H.—Lord vy. State, 16 N. BH. 
325 

N 49 N. J. 


41 AmD 729, 
. JI—McClean v. 
L. 471, 9 A 681. 

N. ¥.—Peo. v. Jackson, $§ Den. 101, 
45 AmD 449; Peo. v. Clark, 1 Wheel, 
Cro 288,),291 note, 
te C.—State v, Black, 94 N. CG 
“ nate v. Nease, 46 Or, 488, 80 

Disorderly houses as nuisances see 
supra § 3, 

Gaming house as nuisance see 
Nuisances [29 Cye 1176]; Gaming [20 
Cye 893}. . 
on Colo.—Chase v. Peo., 2 Colo, 

Fla,—Richardson v. State, 41 Fla. 
$03, 25 S 880, 

Ga.—Bryan v. State, 120 Ga. 202 

State, 117 Ga. 


47 SEH 574; Thrower v. 
768, 45 SH 126, 

v. Peo, 164 Th 284, 
Cooster, 


State, 


Ill.—Swigert 
40 NB 482. 
sowarr pate 


ve 10 Towa 


La—State v. Markham, 15 La. Ann, 


85 Me, 237, 
Currier, 23 Me, 


"Ma ss.—Com. v. Warren, 161 Mass. 
ami 37 NH 172; Com. v. Hyde, Thach. 
r 
Minn.—State v. Grimes, 74 Minn. 
NW 4. 


ak 
N. a —State v, 62 Nv J. 


L. 456, 41 A 697, 
~ Y.—Peo. v. Klock, 48 Hun 4 
io, 


B. C.—Reg, v. Petrie, 7 B.C. 
8 CanCrCas 439. 

Ont.—Rex v. Moylette, 18 CanCrCas 
279; Reg. v. Saunders, 3 CanCrCas 


495, 20 CanLTOceNotes 2138. 
Que.—Reg. v. Brady, 10 Que, Super. 


[a] The term “disorderly house” 
as used in Cr, Code §§ T7738, 774. with 
reference to the summary jurisdic- 
tion of magistrates to try defendant 
without a jury, includes only “houses 
of ill-fame or bawdyhouses,"” and does 
not include “common gaming houses,” 


Me,—State v. Eaton, 
: A 126; State vi 


Ackerman, 


Ex p, Cook, (B..CG.) 8 CanCrCas 72; 

Reg. v. France, 7 Que, Q. B. 88, 1 Can 

CrCas 3821. Contra Rex vy. Four 

Chinamen, 13 B. C. 216; Rex v. Lee 

rat 15 Ont. L. 286, 10 OntWR 
65. See supra § 18. 


66. State v. Moore, 75 N. J, 
68 A 165 [app dism 223 U, 
82 SCt 619, 56 L. ed. 623]; Engeman 
v. State, 54 N. J. LD. ety 28 A ‘ 
Hngeman vy. State, 64 N L. 247, 38 
A 676; Haring v. Stato, 5 ae Js Da 
prope 17. A 1079 [aff 58 No J. Ll. 664, 
23 A 681]; Morgan v. State, 42 Tex, 
Cr, 422, 60 SW 73. 

“Tt is not gambling, per se, that 
constitutes the offence; it is the keep- 


For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 


_—— 


§§ 25-31] 


of statute a single act-of gaming is not sufficient to 
constitute the house a gaming house.** However, it 
is not necessary that the house be used as a gaming 
house for any specified period ;°§ the keeping of such 
a house for one day has been held sufficient to con- 
stitute it a gaming house.®® If the house is used as 
a gaming house, the fact that it is also used for other 
purposes is not material.7° So the fact that it is 
limited to a particular class of the public will not 
prevent its being a gaming house.” 

[$ 26] (b) Pool Room. A poolroom in its com- 
mon or popular meaning is a place where people re- 
sort to wager on horseracing which is run away from 
the room or out of the state.’? Such a place is a 
common gaming house ** or disorderly house,’* and 
as such is indictable as a common or public nuisance 
at common law.7® 

[§ 27] (ce) Place for Selling Lottery Tickets. 
Where the selling of lottery tickets’ is illegal, the 
keeping of a place for the habitual sale of lottery 
tickets constitutes the keeping of a disorderly 
house.?® 


ing of the house, or other like place, | Ky. 
for the purpose of gaming, and in-|KyL 995, 
citing or allowing persons, few or 
many, to resort there, from time to| Cheek v. Com., 
time, for that purpose; this makes it] 339. 

such a house, and constitutes it a 
public nuisance.” State v. Black, 94 
N. C. 809, 813. 

67. State v. Cooster, 10 Iowa 453; 
Ulsamer v. State, 11 Oh. Dec. (Re- 
print) 889, 30 CincLBul 293; Ander- 
son v. State, (Tex. A.) 12 SW _ 868, 
869; Reg. v. Davies, [1897] 2 Q. B. 
he 18 Cox C. C. 618. See supra § 


1924; 


47 AmR 557. 
471, 9 A 681. 
P 897. 

35, 97 P 969 
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812, 76 SW 876, 79 SW 201, 25) the 
Bollinger vy. Com., 
98 Ky. 574, 35 SW 553, 17 KyL 1122; 
79 Ky. 359, 2 Kyl} stock quotation ticker, did not violate 


Mich.—Peo. v. Weithoff, 93 Mich. 
631, 53 NW 784, 32 AmSR 532; Peo. 
v. Weithoff, 51 Mich. 203, 16 NW 442, 

N. J.—McClean v. State, 49 N. J. L. 

Or.—State v. Nease, 46 Or. 433, 80} demeanor: and _ this, 


Wash.—State v. Shanklin, 51 Wash. 


[18 C.J.] 1248 

[§ 28]. (d) Bucket Shops. Where a house is 
kept and persons assemble there for the purpose of 
betting or wagering money or property on the pros- 
pective rise and fall of stocks, bonds, grain, and 
other produce, the business carried on is a species 
of gambling,’” and such a place is a gaming house,’$ 
or disorderly house.7° 

[§ 29]. (e) Place Where Loser Pays for Drinks, 
Cigars, Refreshments, or Fees. The nature of the 
stakes played for is ordinarily immaterial so long as 
it is something of value.®° 

[§ 30] c. Nuisance Per Accidens—(1) In Gen- 
eral. Generally the other specific kinds of disorderly 
houses are nuisances only when the mode of use is 
such as to annoy the public.*! This class includes 
tippling houses,®? theaters or shows,’* bowling al-. 
leys,** billiard or pool rooms,®* and inns.** 

[§ 31] (2) Tippling House—(a) In General. 
A tippling house may be defined as a place of public 
resort where spirituous, fermented, or other intox- 
icating liquors are sold and drunk in small quan- 
tities.°* A tippling house is not necessarily a dis- 


fluctuations in the prices of 
stocks bought and sold in the New 
York Stock Exchange as indicated by 


Pen. Code § 343, which provides that 
“a person who keeps a room, shed, 
tenement, tent, booth, building, float 
or vessel, or any part thereof, to be 
used for gambling or for any pur- 
pose, or in any manner forbidden by 
this chapter... is guilty of a mis- 
although the 
contracts so made on such wagers 
were not enforceable at law as being 
wagering contracts). 


“The gaming must be so continu- 
ous or frequent as that it can be 
said that that is the business or oc- 
cupation carried on in the house.’ 
Anderson vy. State, supra. 

68. State v. Markham, 15 La, Ann. 
498; State v. Agudo, 5 La. Ann. 
185. See also supra § 13. 

69. State v. Mae 8 Iowa 523. 
See also pune § 1 
23 S942. 
7Mo.—State v. beeen 53 Mo. A. 


z3 
aaat C.—State v. Black, 94 N. C. 

Oh.—Ulsamer v. State, 11 Oh. Dec. 
(Reprint) 889, 30 CineLBul 293. 

Eng.—Jenks v. Turpin, 13 Q. B. D. 
505, 15 Cox C. C. 486. 

See also supra § 5. 

fa] Illustrations. — (1) Gambling 
permitted in an inn renders the keep- 
er indictable. Butler’s Case, 1 City 
HallRee (N. Y.) 66. (2) A licensed 
grocery has been held to be an inn 
or tavern within the meaning of a 
statute prohibiting gambling in such 
a house. Cuscadden’s Case, 2 City 
HallRec (N. Y.) 53. (38) A social 
club may be a gaming house. Jenks 
y. Turpin, 13 Q) B.)Dy 505,15 Cox 
C. C. 486; Rex v. Merker, 37 Ont. L. 
582, 10 OntWN 452. 

71. Corn, v. Blankinship, 165 Mass. 
40, 42 NE 115; Jenks v. Turpin, 13 
Q. B. D. 505, 15, Cox C. C. 486. See 
also supra § 5. 

72. State v. Maloney, 115 La. 498, 


513, 39 S| 539. 
definitions. — (1) “A 


[a] Other 
room in which pools on races, etc., 
are sold.” Ex p. Powell, 43 Tex. Cr. 
391, 399, 66 SW 298 [cit ‘Century D.). 
(2) “A room in which betting on 
races is carried on.’ State v. Ma- 
loney, 115 La. 498, 518, 39 S 539. 

73. D. C.—Miller’v. U. S., 6 App. 


6. 
iat Pe ince v. State, 39 Fla, 442, 


22S 71 
Gossuéeos v. State, 120 Ga. 185, 
47 SE 561; Thrower v. State, 117 Ga. 
158, 45 SE 126. 
lll.—Swigart v: Peo., 154 Ill. 284, 
40 NE 432 [aff 50 Ill. A. 181]. 


acl Seca haa v. Wehmhoff, 116 
\ 


But see James v. State, 63 Md. 242 
(holding that maintaining a room for 
betting on horse races was not a 
gaming house). 

What tate a A: gaming see Gam- 
ing [20 Cye 877]. 

74. Cheek v. Com., 79 Ky. 359, 2 
KyL 339; Haring v. State, 51 N. J. L. 
386, 17 A 1079 [aff 53 N. J. L. 664, 
23 A 581]; McClean v. State, 49 N. J. 
L. 471, 9 "A 681; State v. Lovell, 39 
N. J. D 463; State v. Nease, 46 Or. 
433, 80 P 897. 

75. D. C.—Miller v. U. S., 6 App. 


6. 
Sool ae ead boty v. State, 39 Fla. 442, 
s7 

Ga.—Thrower v. State, 117 Ga. 753, 
45 SE 126. 

Ill—Swigart v. Peo., 154 Ill. 284, 
40 NE 482 [aff 50 Tll. A. 181]. 

Ky.—Cheek v. Com., 79 Ky. 359, 2 
KyL 339. 

Mich.—Peo, v. Weithoff, 93 Mich. 
631, 53 NW 784, 32 AmSR. 532; Peo. 
v. Weithoff, 51 Mich. 203, 16 NW 442, 
47 AmR 557. 

N. J.—McClean v. State, 49 N. J. L. 


471, 9 A 681. 

Or.—State v. Nease, 46 Or. 433, 80 
P 897%, ° 

76. State v. Lovell, 39 N. J. L. 


463, 464. But see Peo. v. Jackson, 
3 Den. (N. Y.) 101, 45 AmD 449 (hold- 
ing that a room kept for the unlawful 
sale of lottery tickets is not a nui- 
sance at common law, as men do not 
congregate at such places, and there 
is no tendency to cause breaches- of 
the peace or other annoyance to the 
public). 

What constitutes a lottery see Lot- 
teries [25 Cyc 1633]. 

77. Arenz v. Com., 125 Ky. 737, 
738, 102 SW 238, 31 KyL 321; Knef- 
fler v. Com., 94: Ky. 359, 22 Sw 446, 
15 KyL 176. 

Bucket shops see Gaming [20 Cyc 
894]. 

Dealing in futures see Gaming [20 


Cye 886]. 
78. Peo. v. Wade, 59 NYS 846; 
Rex v. Harkness, 10 Ont. L. 555, 6 
OntWR 219. But see Peo; v. Todd, 
51 Hun 446, 449, 4 NYS 25, 6 N. Y. Cr. 
203 (where it was held that keeping 


a room where wagers are made as to 


79. Arenz v. Com., 125 Ky. 7387, 
739, 102 SW 238, 31 KyL 321; Knef- 
fler v. Com., 94 Ky. 359, 22 SW 446, 
15 KyL 176. 

80. Iowa.—State  v. 
Iowa 406 (drinks). 

N. J.—Brown v. State, 49 N. J. L. 
hed 7 A 340 (beer). 

Y.—Hitchens v. Peo., 39 N: Y. 
45a. “(beer or cigars); Peo. v. Cutler, 
28 Hun 465 (under Code Cr. Proc. § 
899); Peo: v. ‘Clarke, 1 Wheel. Cr. 
288, 391 note; Lyner’s Case, 5 City 
HallRec 136. But see Peo. v. Ser- 
geant, 8 Cow. 139 (where it was held 
that a billiard room where the loser 
paid for the table was nota gaming 
house). 

Ont.—Rex v. James, 6 Ont. L. 35, 
ps OntWR 342, 23 CanLTOccNotes 


Sala, 7° WestLR 


See also Gaming [20 C¥c 888]. 

81. Peo. v: Clark, 1 Wheel. Cr. 
(N. Y.) 288, 290 note. See Nuisances 
[29 Cyc 1153]. See also supra § 8. 

82. See infra § 31. 

83. See infra § 33. 

84. See infra § 34. 

85. See infra § 35. 

86. See infra § 36. 

87. Mohrman v. State, 105 Ga. 709, 
714, 32 SE 143, 70 AmSR 74, 43 LRA 
398; Morrison v. Com., 7 Dana (Ky.) 
218, 219. 

[a] Other definitions.— (1) “A 
public drinking house.” Harris v. 
Peo., 21 Colo. 95, 97, 39 P 1084; Minor 
v. State, 683 Ga. 318; Koop v. Peo., 47 
Ill. 327, 329; Terr. v. Robertson, 19 
Okl. 149, 92° P 144.9 (2) “A public 
drinking house where intoxicating 
liquor is either sold by drams to the 
public, or else given away and im- 
pibed.” Mohrman vy. State, 105 Ga. 
709, 714, 32 SE 143, 70 AmSR 74, 43 
LRA 398 [quot Anderson’ L. D.1; 
Minor v. State, supra; Terr. v. Rob- 
ertson, supra. (3) “A place of public 
resort, where spirituous, fermented, 
or other intoxicating liquors are sold 
and drank in small quantities, with- 
out having a license therefor.’ Em- 
poria v. Volmer, 12 Kan. 622, 632. To 
same effect Mohrman v. State, 105 
Ga, 709, 714, 32 SE 143, 70 AmSR 7%, 


Maurer, 7 


Yukon. —Rex v. 
36. 
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orderly house.§§ 


43 LRA 398 [quot Anderson L. D.]. 
(4) “A place where _ intoxicating 
drinks are sold in drams of small 
quantities to be drunk on the prem- 
ises.” Mohrman y. State, supra [quot 
Black L. D.]. (5) ‘A place where 
spirituovs liquors are sold and drank 
in violation of law.’ Emporia v. 
Volmer, 12 Kan. 622, 632 [Bouvier 
L. D.]; State v. Wilson, 115 ‘Tenn. 
725, 737, 91 SW 195; Harney v. State, 
8 Lea (Tenn.) 113, 119. (6) ‘The sale 
of spirituous liquors by less quan- 
tities than a quart, without license, 
constitutes a tippling house.” Dun- 
naway v. State, 9 Yerg. (Tenn.) 350. 
(7) “But the simple act of retailing 
spirits in a house, on the day charged, 
is not keeping a tippling house, 
which must be either a house in 
which tippling and drinking is al- 
lowed, or a house kept for the pur- 
pose of making a profit by selling 
spirituous liquors, without furnish- 
ing accommodations for travellers 
with or without license.” Woods v. 
Com., 1 B. Mon. (Ky.) 74, 75. (8) “To 
constitute a tippling house it is nec- 
essary that intoxicating liquors be 
sold therein.” Patten v. Centralia, 
47 Ill. 370. (9) “Tippling houses are 
common drinking houses, kept for 
lucre and gain, where all people may, 
if they will, resort and drink ad libi- 
tum. To make a tippling house it is 
not necessary that in fact one or 
more shall have actually drank there 
frequently to excess. It is sufficient 
that the place be one which, for lucre 
or gain, is kept for common drink- 
ing or tippling, whether in fact it 
attracts customers or not, or whether 
such customers drink to excess or 
not, &c.”” Werner v. Washington, 29 
F. Cas. No. 17,416a, 2 Hayw. & H. 
175, 183. (10) A “blind tiger” is a 
“tippling house.’ Calhoun v. Bell, 
136 La. 149, 152, 158, 66 S 761, Ann 
Cas1916D 1165. (11) The term “‘tip- 
pling house,’ within the meaning of 
a statute prohibiting the keeping 
open of a tippling house on the Sab- 
bath day, includes a place where liq- 
uor is retailed and tippled on the 
Sabbath day, with a door to get into 
it so kept that anybody can push it 


open and go in and drink. Hussey v. 
State, 69 Ga. 54, 5 
88. Emporia vy. Volmer, 12 Kan. 


622, 633; Terr. v. Robertson, 19 Okl. 
149, 157, 92 P 144 (where the court 
said: “The general rule is that the 
keeping of a place where intoxicating 
liquors are sold, either lawfully or 
unlawfully, does not con8Stitute such 
place a nuisance per se. It is the dis- 
orderly character of a place that con- 
stitutes it a nuisance. . . Whether 
such a place is a nuisance must de- 
pend upon the manner in which it is 
kept”). 

89. Colo.Mossman v. Ft. Collins, 
40 Colo. 270, 90 P 605, 122 AmSR 1060, 
11 LRANS 842. 

Del.—State v. Buckley, 5 Del. 508; 
State v. Burchinal. 4 Del. 572. 


Ga.—Fanning v. State, 17 Ga. A. 
316, 86 SE 731. 
La.—Calhoun v. Bell, 136 La. 149, 


66 S 761, AnnCas1916D 1165. 
Mass.—Com. v. McDonough, 13 Al- 


len 581. 

Okl.—Terr. v. Rédbertson, 19 Okl. 
149, 92) Pda. | 

Pa.—Com. v. Elliott, 16 Pa. Co. 


122. 
EMipen -—Dunnaway v. State, 9 Yerg. 


Wash.—Northern Pac. R. Co. 
Whalen, 3 Wash. T. 452, 462.17 P 890 
[aff 149 U. S. 157,13 SCt 822, 37 L. 


ed. 686] (where the court said: “Al 


It becomes a nuisance, however, 
when it is so conducted as to annoy the neighbor- 
hood,’® as where it is permitted to be the resort 
of dissolute or disorderly persons.®° 
conduct which will render the place a nuisance may 
be either inside %! or outside around the house.®? If 
the disorder is outside the house it must be near 
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The disorderly 
houses.°® 


man might keep an orderly house, yet 
be selling therein large quantities of 
spirits. The men might get drunk 
outside the house and there be noisy, 
or, if drunk inside, yet not noisy, the 
house would be no nuisance’’). 

Eng.—Stephens vy. Watson, 1 Salk. 
45, 92 Reprint 44 (where the court 
said: “Before the 5 & 6 Eliz. 6, it 
was lawful for any one to keep an 
ale-house without license, for it was 
a means of livelihood, which any one 
was free to follow. But if it was 
disorderly kept, it was indictable as 
a nuisance’). 

See also supra § 3; and Intoxicat- 
ing Liquors [28 Cyc 179]. 

90. U. S.—uU. S. v. Bede, 24 F. Cas. 
No. 14,558; U. S. v. Benner, 24 F. Cas. 
No. 14, 569. 5 Cranch C. C. 3473) U.S. 
v. Columbus, 25 F. Cas. No. 14,841, 5 
Cranch C. C, 304; U. S. v. Coulter, 25 
Fi: Cass No. 14,875, 1° Cranch C. C€. 
203: U. S. v. Elder, 25 F. Cas. No. 
153039; 4, Granch C. ‘Cz 5073) U. Savi 
Lindsay, 26 F, Cas. No. 15,602, 1 
Cranch C. C. 245. 
ie v. State, 96 Ala. 1,115S 

8 

Ark.—-Thatcher v. State, 48 Ark, 60, 
2 SW 343. 

rang —wWalt v. Peo., 46 Colo. 136, 
104 P 89. 

Del.—State \v. Buckley, 5 Del. 508. 

Ind.—Kissel v. Lewis, 156 Ind. 233, 
59 NE 478; Nace v. State, 117 Ind. 
114, 19 NB 729; Garrison v. State, 14 
Ind... 287; Ingersoll v. State, 11 Ind. 
464; Cable v. State, 8 Blackf. 531; 


State v. Mulliken, 8 Blackf. 260; 
Boomhuff v. State, 8 Blackf. 205; 
State v. Bertheol, 6 Blackf. 474, 39 
AmD 442; State v. Golding, 28 Ind. 


A. 233, 62 NE 502, 
Iowa.—State v, Pierce, 65 Iowa 85, 


21 NW 195. 
Ky.—Wilson v. Com., 12 B. Mon 
2; Smith v. Com., 6 B. Mon. 21. 
Md.—Beard v. State, 71 Md, 275, 


ge 1044, 17 AmSR 536, 4 LRA 

675. 

i hee v. Cobb, 120 Mass, 
Minn.—State vy. 


89 Minn. 
340, 94 NW 1078. 
Mo.—State v. Ingram, 118 Mo, A. 
323, ou Sw 790. 
a H.—State v. Garity, 46 N. H. 


N. J.—Jannone v. State, 45 A 1032; 
Delaney v. State, 51 N. J. L. 37, 16 
A 267. 

N. Y.—Peo. v. Carey, 4 Park. Cr. 
ie Peo. v. Rowland, 1 Wheel. Cr. 


N. C.—State v. Robertson, 86 N. C. 
628; State v. Thornton, 44 N. C. 
252; State v. Patterson, 29 N. C. 70, 
45 AmD. 506. 

Mapai’ v. Stewart, 1 Serg. & R. 

R. I.—State v. Morehead, 22 R. I. 
272, 47 A 545, 

W. Va.—State v. McGahan, 48 
W.Va. 438, 37 SE 573. 

Eng.—Hawkins P. C. ec 78. 

[a] Mlustrations.—(1) The keep- 
er of a shop for the sale of spiritu- 
ous liquors, who permits the promis- 
cuous assembling about his shop of 
persons who cause disturbance by 
loud noise, quarreling, and swearing, 
is indictable for keeping a disorderly 
house, if such disturbance is the nat- 
ural consequence of the manner in 
which he conducts his place. State 
v. Thornton, 44 N. C. 252. (2) A per- 
son who keeps a house wherein he al- 
lows tippling, dancing, or both, to be 
carried on in such a manner as to be 
an annoyance to the neighborhood is 
guilty of keeping a disorderly house. 


Ireton, 


[§ 31 


the place 8 and must be occasioned by the business 
as carried on in the building.®* 
that the disorderly conduct must be frequent, com- 
mon, customary, or habitual ®> applies to tippling 
So a single act of disorder is not ordi- 
narily sufficient.” 
statute.°® It is not necessary that the disorder con- 


The general rule 


The rule may be otherwise by 


Peo, v. Carey, 4 Park. Cr. (N. Y.) 
238. (3) Selling spirituous liquors to 
negroes and slaves in a public man- 
ner, when they were assembled in 
considerable numbers, and were al- 
lowed to drink the same in and about 
the house on Sunday, was held to 
make the house a disorderly one. 
U. S. v. Coulter, 25 F. Cas. No. 14,875, 
1 Cranch C. C. 203; U. S. v. Lindsay, 
26 F. Cas, No. 15,602, 1 Cranch C, C. 
245; U.S. v. Prout, 27. F, Cas. No, 
16,093, 1 Cranch C. C. 208.* (4)' “If a 
man keeping a store and selling liq- 
uor, whether lawfully or unlawfully, 
permit persons to collect there in 
crowds, who under the influence of 
liquor there obtained, are noisy and 
riotous, and by their cursing and 
swearing, or other misbehavior, dis- 
turb the neighborhood generally, and 
to the general annoyance of the peo- 
ple there residing or being, he is 
guilty of keeping a disorderly house, 
and indictable for maintaining a 
nuisance.’ State v. Buckley, 5 Del. 
508. (5) Where it appeared that de- 
fendant kept an open house for sell- 
ing spirituous liquors, and that such 
liquors were sold to persons other 
than boarders and lodgers, and that 
the house was kept open and such 
liquors were sold on Sundays and at 
late hours of the night, and persons 
were seen in and coming out of the 
house drunk and disorderly, sueh evi- 
dence is sufficient to support an in- 
dictment for keeping a disorderly 
house. U.S. v. Columbus, 25 F. Cas, 
No. 14,841, 5 Cranch C. C. 304. 

91. State v. Bureh mel, 4 Del. 572. 
See also supra § 1 
sien Del.—State - Buckley, 5 Del. 

Ill.—Peo, v. Billburg, 175 Ill. A. 136, 
138 [cit Cyc]. 

Ind.—Cable v. State, 8 Blackf. 531. 

Iowa.—State v. Pierce, 65 Iowa 85, 
Fie SB 195; State v. Webb, 25 Iowa 

Ky.—Henry v. Com., 9 B. Mon. 361 
(holding that disorder on the roads 
or lots adjoining a house where in- 
toxicants are sold to slaves is the 
Same nuisance as if the disorder had 
actually oceurred within the house). 

Mo.—State v Ingram, 118 Mo. A, 
323, 94 SW 790. 
ee C.—State v. Thornton, 44 N. C. 

See supra § 12. 

93. State v. Dieffenbach, 47 Iowa 
638. See also supra § 12 

94. State v. Pierce, 65 ‘Iowa 85, 21 
NW 195. 

95. See supra § 13. 
86. Walt v. Peo., 46 Colo. 136, 104 


97. Provisional Govt. v. Wery, 9 
Hawaii 228; Overman v. State, 88 Ind. 
6; Dunnaway v. State, 9 Yerg. 


(Tenn.)' 350; Morford v. State, 60 
Tex. Cr. 190, 131 SW 568. See also 
supra § 13. 


[a] Rule applied.—Defendant was 
indicted for keeping ‘a disorderly 
common tippling-house.”’ The jury 
found a special verdict “that the de- 
fendant, on one occasion, kept a house 
in which there was a collection of 
twenty or thirty negroes more than 
belonged to the place where he lived, 
who got drunk, danced, and disturbed 
the neighborhood with noise and up- 
roar.” It was held that the facts 
found did not constitute the offense. 
Dunnaway v. State, 9 Yerg. (Tenn.) 
350, 351. 

Acts constituting a sal> of intoxi- 
cating liguor see Intoxicating Lidq- 
uors. [23 Cyc 179]. 

98. State v. Pierce, 65 Iowa 85, 21 


ee 


For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 


§§ 31-37] 


tinue for any particular period of time.®® Thus un- 
der particular statutes it has been held sufficient if 
the place was kept on a single day! or for a space 
of two hours.” 

[§ 32] (b) Illegal Sale of Liquor. The general 
rule that a place of publie resort * where the law is 
habitually violated is a disorderly house‘ applies to 
a tippling house where liquor is habitually sold in 
violation of law,® as where the sale is unlawful be- 
cause made without a license ® or on Sunday.” 

[§ 33] (8) Playhouse or Theater. At common 
law it was held that playhouses, having been intro- 
duced with the laudable design of recommending 
virtue and exposing vice and folly, were not nui- 
sances per se;® but a playhouse may become a nui- 
sance where it is conducted in such a manner as to 
annoy the neighborhood.® 

[§ 34] (4) Bowling Alleys. The better rule is 
that a bowling alley is not a nuisanéé per se,!° al- 
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though the early authorities are to the contrary. 
However, the authorities agree that it constitutes a 
nuisance when kept to the disturbance of the neigh- 
borhood.!? 

[$ 35] (5) Billiard or Pool Rooms. A billiard 
or pool room is not a nuisance per se,!* but it may 
become such when so conducted as to annoy the 
neighborhood.14 

[§ 36] (6) Inns. An inn is a disorderly house 
when it is kept in a manner so disorderly as to 
annoy either the community 1° or the persons in the 
house.1% 

[§ 37] D. Keeping—l. In General. The offense 
of keeping a disorderly house consists not only of 
the two elements mentioned above, namely, the house 
or place} and the disorder or improper use,!® but 
it is also necessary, in order to render a person 
guilty of keeping such a house, that he have knowl- 
edge of the disorder or improper use to which the 


NW 195; Parker v. State, 61 N. J. L. 
308, 39. A 651 [aff 62 N. J. L. 801 
mem, 45 A 1092 mem]; State v. Fay, 
44 N. J. L. 474 (a single sale of in- 
toxicating liquor without a license). 
See supra § 13 


99. See supra § 13: 
Pi State v. Reckards, 21 Minn. 
2. Com. vy. Gallagher, 1 Allen 


(Mass.) 592 (holding that an indict- 
ment would lie under a Massachu- 
setts statute for keeping and main- 
taining a tenement for the sale of 
liquor, although the nuisance was 
kept and maintained for the space of 
two hours only). 

3. See supra § 5. 

4 See supra §§ 13, 15. 

5. Ky.—Wilson v. Com., 12 B. 
Mon. 2; Henry v. Com., 9 B. Mon. 361; 
Smith v. Com., 6 B. Mon. 21. 

N. J.—Parker v. State, 62 N. J, L. 
801, 45 A 1092 [aff 61 N. J. L. 308, 39 
A 651]; State v. Williams, 30 N. J. L 
102; In re Charge to Grand Jury, 10 
N. J. L. J. 116. Contra State v. Goff, 
74 N. J. L. J. 247, 65 A 854 (holding 
that the rule has been charged by 
statute, and: that the offense of sell- 
ing liquor unlawfully cannot be 
prosecuted under an indictment for 
keeping a disorderly house). 

Tex.—McElhaney v. State, 12 Tex. 
A. 231. 

See also Intoxicating Liquors [23 
Cyc 179 et seq]. 

[a] Reason for rule.—‘‘The habit- 
ual perpetration of the prohibited of- 
fences in a house kept for the pur- 
pose, constitutes the house a public 
nuisance, as it tends, in a greater de- 
gree to the spread of the evil which 
was intended to be prohibited by 
these enactments. There is a specific 
penalty for fornication and adultery. 
Yet it is an offence and a much high- 
er grade of offence to keep a bawdy 
house or a house where those prac- 
tices are indulged. And though the 
single offence may be punished by a 
specific fine, the keeping of a house 
where those offences are habitually 
encouraged and indulged, is an of- 
fence of a much higher grade, and 
is punishable as such, by an indict- 
ment at common law. So the keeping 
of a grocery, where practices, by a 
eertain class of the community, are 
habitually indulged, which have been 
prohibited by the legislature, as of 
evil tendency to the public, must be 
deemed a public nuisance.” Smith v. 
Com., 6 B. Mon. (Ky.) 21, 23. 

6. Provisional Govt. v. Wery, 9 
Hawaii 228; Bitzer v. Com., 143 Ky. 
212, 186 SW 221; Calhoun v. Bell, 136 
La. 149, 66 S 761, AnnCas1916D 1165; 
Soto v. State, (Tex. Civ. A.) 171 SW 
279; Todd v. State, 60 Tex. Cr. 199, 
131 SW 606; Morford v. State, 60 Tex. 
Cr. 190, 131 SW 568; Tachini v. State, 
59 Tex. Cr. 55, 126 SW 1139; Bum- 
baugh v. State, 56 Tex. Cr. 331, 120 
SW 423; Joliff v. State, 53 Tex. Cr. 
61, wee SW 176; Harmes vy. State, 26 


\ 


Tex. A. 190, 9 SW 487. 

{a] In Texas.—(1) “Our law... 
among other definitions, defines a dis- 
orderly house as ‘any house in which 
spirituous, vinous or malt liquors 
are sold or kept for sale, without first 
having obtained a license under the 
laws of this State to retail such liq- 
uors.’ And also in the same article 
as ‘any house located in any county, 
justice precinct or subdivision of a 
county in which the sale of intoxicat- 
ing liquor has been legally prohibited, 
where the owner, proprietor or lessee 
thereof has posted license issued by 
the United States of America, au- 
thorizing such owner, proprietor or 
lessee thereof to pursue the occupa- 
tion and business of a retail liquor 
dealer or a retail malt liquor deal- 
er.” Minter v. State, 70 Tex. Cr. 
634, 640, 159 SW 286. (2) This stat- 
ute does not include persons not 
previously included, but merely pro- 
vides that, where by law a license is 
required, the carrying on of the 
business without a license gives to 
the house the quality of a disorderly 
house, and a club organized to main- 
tain golf and other sports which 
maintains a clubhouse where its 
members may obtain intoxicating liq- 
uors, does not maintain a disorderly 
house. State v. Duke, 104 Tex. 355, 
1387 SW 654, 137 SW 385. 

7. Brown v. State, 49 N. J. L. 61, 
7 A 340; Meyer v. State, 42 N. J. L. 
145 [aff 41 N. J. L. 6]; State v. Wil- 
liams, 30 N. J. L. 102. 

8. Chicago v. Weber, 246 Ill. 304, 
92 NE 859, 34 LRANS 306, 20 Ann 
Cas 359; Indianapolis v. Miller, 168 
Ind. 285, 80 NE 626, 8 LRANS 822; 
Pike v. Com., 2 Duv. (Ky.).89; Berry 
vs Peo; 1-N. Y. Cr. 43.[aff doNo ¥. 
Cr. 57]; Peo. v. Clark, 1 Wheel. Cr. 
(N. Y.) 288, 292 note; Peo. v. Bald- 
win, 1 Wheel. Cr. (N. Y.) 279; 1 Haw- 
kins P. C. ¢ 75 § 7... See also Nui- 
sances [29 Cve 1183]; Theaters and 
Shows [28 Cyc 272]. 

9. Com. v. Goodall, 165 Mass. 588, 
43 NE 520; Berry v. Peo., 1 N. Y. Cr. 


48'faffod .N. Yi C€r.1.57]; Johnson 
Ke State, 32. Tex. Cr. 504, 24 SW 


10. Harrison v. Peo., 101 Ill. A. 
224; State v. Hall, 32.N. J. L...158, 
159 (where it was held that a bowl- 
ing alley, although kept for gain, and 
in a populous village, and open to 
public use, is not per se a disorderly 
house or public nuisance, and that it 
is not made so by the fact of its be- 
ing kept in connection with a lager- 
beer saloon, nor by the fact that the 
loser of the games pays for the use 
of the alley, and the court said: “If 
the purpose of the house be not nec- 
essarily injurious to society, the 
keeping of such house is never crim- 
inal, unless it be made so by the 
manner in which it is conducted. 
No example, I think, can be found in 
any adjudication which is authority 
in this court, which holds that the 


law forbids the citizen to use his 
house for any purpose which, in it- 
self, is not necessarily hurtful to the 
community. That the particular busi- 
ness of the house may, by the neglect 
or design of the keeper, sometimes, 
or many times, be perverted to im- 
moral or other noxious purposes, can- 
not take away from the generality 
the right to carry on such business. 
The only question is, whether the 
business which the house promotes 
is, in itself, hurtful to the commu- 
nity; and if it is not a house or 
building appropriated to a business 
admittedly of such a character, it is 
not per se a nuisance.” The court 
also criticizes the opinion of Cowen, 
J., in Tanner v, Albion, 5 Hill (N. Y.) 
121, 40 AmD 337 [cit 1 Hawkins P. C. 
e 82 § 16, and relying on Rex vy. Hall, 
2 Keb. 846, 84 Reprint 535], which 
held that a bowling alley kept for 
gain or hire was a public nuisance 
at common law although gam- 
Peay therein was expressly prohib- 
ited). 

11. State v. Haines, 30 Me.- 65; 
Tanner v. Albion, 5 Hill (N. Y.) 121, 
40 AmD 343; Rex. v. Hall, 2 Keb. 846, 
84 Reprint 5385. And see Com. v. 
Goding, 3 Metc. (Mass.) 130, 131 
(holding that within Rey. St. c 50 § 
17, making it penal for any unli- 
censed person, for hire or reward, 
to suffer any persons to resort to 
any house used and kept'by him “for 
the purpose of playing at billiards, 
eards or dice, or any other unlawful 
game,” the game of bowls and nine- 
pins is an “unlawful game’’). 

12. Harrison vy. Peo., 101 Ill. A. 
224; Hackney v. State, 8 Ind. 494; 
Bloomhuff v. State, 8 Blackf. (Ind.) 
205; State v. Haines, 30 Me. 65; Tan- 
ner v. Albion, 5 Hill (N. Y.) 121, 40 
AmD 343. 


LGni BOO: nV Sergeant, 8 Cow. 
(N.. Y.). 139. 
14. Cella v. Peo., 112. Ill. A. 376; 


Bloomhuff v. State, 8 Blackf. (Ind.) 
205; Huber v. Com., 102 SW 291, 31 
KyL 320; Peo. v. Sergeant, 8 Cow. 
(N. Y.) 139. 

15. U.S. v. Benner, 24 F. Cas. No. 
14,569,. 5 Cranch C. C. 347; U. S. v. 
Columbus, 25 F. Cas. No. 14,841, 5 
Cranch C. C. 304; U. S. v. Coulter, 25 
F.. Cas. No. 14,875, 1 .Cranch C. C. 
203; State v. Mulliken, 8 Blackf. 
(Ind.) 260; Albertson vy. State, 5 Tex. 

9 


Ams3y 

16. State v. Matthews, 19 N. C, 
424, 425 (where the court said: “All 
and every one of the citizens have a 
right to demand entertainment of a 
public inn-keeper, if they behave 
themselves, and are willing and able 
to pay for their fare. And as all 
have a right to go there and be en- 
tertained, they are not to be annoyed 
there by disorder; and if the inn- 
keeper permits it, he is subject to be 
indicted as for a nuisance’). 

17. See supra § 5. 

18. See supra §§ 6-36, 
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house is put;'” that he have the management or con- 
trol of the house;2° and in some jurisdictions that 
The gist of the offense. 
is the keeping or managing of such a house to the 
public detriment,2? and therefore the ownership of 
the house is not ordinarily an element of the of- 
fense,2°> nor, in the absence of a statutory provision 
is it necessary that the keeper be a 
Under some statutes, however, 
it is necessary that the keeper be the owner, lessee, 
It also follows, sinee the keeping is 
the gist of the offense, that it is neither necessary 
for the keeper to engage in the actual commission 
*7 nor that the acts of disorder 
or improper use be at his solicitation or request.** 


he keep the house for gain.?* 


requiring it, 
24 25 
lessee 24 or tenant. 


or tenant.?6 


of the aets of disorder 


19. See infra § 38. 

20. See infra § 389. 

21, See infra § 40. 

22. State v. McGregor, 41 N. H. 
407; State v. Plant, 67 Vt. 454, 32 A 
237, 48 AmSR 821. 

fa] Separate and distinct houses. 
—‘‘Now the gist of this crime is the 
keeping of the house, and although 
the crime may have continuance by 
the repetition of the conduct that 
gives character to the house, yet that 
continuity may be broken so that 
separate ‘and distinct offences will be 
committed; and it is thus broken 
when the business is given up at one 
place ‘and resumed at another and a 
different place, for then the keeping 
of the former house is completed and 
ended, and as the keeping is the gist 
of the crime, the crime itself is equal- 
ly completed and ended, and the re- 
sumption of the business at the other 
place is a separate and distinct keep- 
ing, and so a separate and distinct 
crime, and there are as many crimes 
as there are separate and distinct 
keepings of separate and distinct 
houses, and for the purposes of this 
case, we will say at separate and 
distinct, though successive, times.” 
State v. Plant, 67 Vt. 454, 456, 32 A 
237, 48 AmSR 821. 

23. State v. Hand, 7 Iowa 411, 71 
AmD 453; State v. McGregor, 41 N. H, 


407; Clifford v. State, 77 Tex. Cr, 
204, 178 SW 365. 
24. Clifford v. State,'77 Tex. Cr. 


204, 178 SW 365. 

25. Clifford v. State, '77 Tex, Cr. 
204, 178 SW 365. 

26. Bates v. State, 45 Tex. Cr. 
420, 76 SW 462; Cook v. State, 42 Tex, 
Cr. 539,61 SW 807; Humphries v. 
State, (Tex. Cr.) 68 SW 681; Morse v. 
State, (Tex. Cr.) 47 SW 989; Lamar 
we State, 80 Tex. A. 693,°18 SW 


8. 

[a] Application of rule.—A person 
who enters upon premises as a tres- 
passer and not as a tenant is not 
guilty of keeping a disorderly house, 
although he procures a lewd woman 
to enter the premises and the prem- 
ises are used for the practice of pros- 
titution, Bates v. State, 45 Tex, Cr, 
420, 76 SW 462. 

27._ ‘De ‘Forest ‘v. U. 8. 11 App. 
(D. C.) 458; State v. Williams, 30 
Naval s ls, LOZ. 

28. State v. Schaffer, 74 Iowa 704, 
39 NW 89 (holding that on a prose- 
ecution for keeping a house of ill- 
fame, resorted to for the purpose of 
prostitution, it is not necessary to 
show that the unlawful practices 
were carried on at defendant's solici- 
tation and request; but it is sufficient 
to show that they were carried on 
with his knowledges 

rhe Ark.—Cloud v, State, 86 Ark. 


Ae C.—De Forest v. U. S., 11 App. 
Ga.—Scarborough v. State, 46 Ga, 
26; Kinard v. State, 10 Ga. A. 188, 
72 SW 715; Fitzgerald v, State, 10 
Ga. A. 70, 72 SH 541. 
Ind.—Padgett v. State, 68 Ind. 46. 
Iowa.—State v. Wilson, 124 Towa 


|v. Mausert, 
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immaterial.®? 


264, 99 NW 1060; State v. Schaffer, 
74 Towa 704, 39 NW 89; State v., 
Wells, 46 Towa 662; State v. Cooster, 
10 Iowa 4538, 

Ky.—Hazlewood vy. Com., 141 Ky. 
232, 132 SW 667; Taylor v. Com, 1 
Duv. 160. 

Me.—State v. Currier, 23 Me. 43. 

Mo,—State v. Malloch, 269 Mo, 235, 
190 SW 266; State v. Olds, 217 Mo. 
805, 116 SW 1080; State v, MeLaugh- 
lin, 160 Mo. BS et Sf 1075; State v. 


Horn, 88 Mo 4 
Nebr Drake v. State, 14 Nebr. 
535, 17 NW 117%. 


N. J.— State v. Mausert, 85 N. J. Le 
498, 89 A 1011; State v. Ackerman, 62 
N. J. L. 456, 4 A 697; State v. Enge- 
man, 64 N. J. L. 247, 28 A 676; State 
v. Williams, 30 N. J. L. 102. 

N. Y.—King v. Peo., 83 Ni Y. 587; 
Tenement House Dept. v. McDevitt, 
165 App. Div. 367, 150 NYS 588 [aff 
85 Mise, 429, 147 NYS 941 (aff 215 
N. Y. 160, 109 NB 88, AnnCasi917A 
456)7; Peo. v. Miller, 81 App. Div. 
255, 80 NYS 1070; Tenement House 
Dept. v. Whitney, 84 Mise. 54, 145 
NYS 1011, 

Tex.—Stratton v. State, (Cr.) 44 
SW 506; Hitchings v. State, 65 Tex. 
Cr. 279, 1438 SW 1164. 
bear B.—Hopper v. Clark, 40 N. B. 


[a] Applications of rule—(1) In 
a prosecution for keeping a gaming 
house it is an essential element of 
the offense that defendant had knowl- 
edge that his house was used as a 
gaming house. Padgett v. State, 68 
Ind, 46; State v. Cooster, 10 Towa 
458. (2) It is an essential element 
of the offense of keeping a bawdy- 
house that accused knew that the 
house was used for the purpose of a 
bawdyhouse. State v. Olds, 217 Mo, 
305, 116 SW 1080. " 

80. D. C.—De Forest v. U. S., 11 
App. 458. 

Ga.—Fitzgerald v. State, 14 Ga. A. 
70, 72 SB 541, 

N. J—State v, Koettgen, 88 N. J. 
L. bY, 96 A747 [aff 89 N. J. L678, 
Be A 400]; State v, Mausert, 85 N, Ju 

498, 89 A’ 1011; State v. Baans, 77 
N. J. E123, 71 A L11. Compare State 
85 N.. J. L, 498, 608, 899A 
1011 (where the court said: “We 
think the reports will be searched in 
vain for a ruling by an appellate 
court that’ mere negligence in con- 
ducting an hotel constitutes the 
knowledge that is an element of the 
crime [of keeping a disorderly 
og ad 

N. —Tenement House Dept. v. 
Mebevitt, 215 N: Y. 160, 109 NW 88, 
AnnCasl9l7A 455. 

Okl.—Jones' v. State, 10 Okl. Cr. 79, 
188 P1184 

“Tt is enough that the acts done are 
contrary to law and subversive of 
the public morals, that the house is 
commonly resorted to for the com- 
mission of sch acts, and that the 
proprietor knows, or should in rea- 
son know, the fact, and either pro- 
cures it to be done, connives at it, 
or does not prevent it.” De Forest 
v. U.S. 11 App. (D.'C.) 468,463. 


[$§ 87-39 


[§ 38] 2. Knowledge. A person to be criminally 
responsible for the keeping of a disorderly house 
must have knowledge of the disorderly conduet in 
or about the house or of the improper use to which 
the house is put.®® 
the keeper is not necessary; implied or constructive 
knowledge is sufficient.®° 
extend to particular acts or facts.*! 
the necessary knowledge, the intent of the keeper is 


However, actual knowledge of 


Such knowledge need not 
Where there is 


[§ 389] 38. Control or Management. It is an es- 
sential element of the offense of keeping a disorderly 
house that the person keeping the house or place 
have in whole or in part the management or control 
of the premises.** 


By statute, however, it is sufli- 
Sesec aad of knowledge see infra 


31. Cunningham y. State, 73 Tex. 
Cr, 665, 166 SW 519. 

32. State v. Ackerman, 62 N. J. L. 
456, 459, 41 A 697. 

“In the common law offense of 
keeping a disorderly house, the in- 
tent of the keeper is not essential. 
The fact that he keeps the house 
which, to his knowledge, is rendered 
disorderly by the conduct of those 
whom he permits to frequent it, is 
the gist of the misdemeanor and will 
constitute guilt, whatever his intent 
may be.” State v. Ackerman, supra. 

83. U. S.—Oligschlager vy. Okla- 
homa, 146 Fed. 181, 76 CCA 557 [rev 
15 Okl. 141, 79 P 913). 

Ala.—Toney v. State, 60 Ala. 97. 

Fla.—King v. State, 17 Pla. 183. 


Ga,—Stevenson v. State, 88 Ga, 
ae 10 SE 284; Scott v. State, 29 Ga. 

Ill.—Mash v. Peo,, 220 Ill. 86, 77 
NE 92 

Ky .—Rhodes v. Com., 12: Kyl 717: 

Me.—Sfate v. Frazier, 79 Me, 9, 
8 A 3847 

Mass.—Com. v. Cobb, 120 Mass, 


3856; Com. v, Burke, 114 Mass. 261; 
Com. v. Dowling, 114 Mass. 259; Com. 
v. Kimball, 105 Mass. 466, 
Mich.—Peo, vy. Hoek, 169 Mich, 87, 
184 NW 1081; Peo. v. Wheeler, 142 
Mich, 212, 105 NW 607. 
Mo.—State v., Horn, 83 Mo, A. 47. 
Nebr.—Drake v. State, 14 Nebr. 


685, 17 NW) .117, 

Nvid: a RUMP AN EBON: 87 N. J, 
L. 718, 94 
a Sahekise onetiiins v. Peo., 54 Barb. 

Okl.—Nelson. y, Terr., 5 Okl. 512, 
49 P 920; Jones v. State, 10 Okl, Cr. 
79, 188 P 1184 

tTex.—Hear ne v. State, 78 Tex. Cr. 
390, 165 SW 696; Morgan v,. State, 
62 Tex. Cr, 89, 186 SW 445; Stone v. 
State, 47. Tex, Cr. 575, 85 SW. 808; 
Bates v. State, 45 Tex, Cr, 420, 76 SW 
462; Carlton v, State, (Cr.) 51 SW 
218: Flynn v. State, 35 Tex. Cr, 220, 32 
8 1041; Willis v. State, 84 Tex,.Cr. 
149, 29 SW 787; Loraine v. State, 22 
Tex. A. 640, 3 SW 840; Sara v. State, 
22 Tex. A. 639, 38) SW. 3839; Moore. v, 
State, 4/ Tex. A. , 

Ont.--Rex v, Hanrahan, 8 Ont. L, 
659, 1 OntWR 346, 5 CanCrCas, 430 
(where the president of a joint-stock 
company which owned a house where 
betting on horse races was carried 
on was held as keeper of a betting 
house), , 

fa] Reason for rule.—‘“The keap- 
ing is an essential element of the 
offense and by reaping: is meant hav- 
ing the government of and exercising 
control and direction over the house 
and the conduct of the inmates 
thereof,” Nelson v, Terr., 5 Okl, 612, 
516, 49 P 920 

[b] Rule applied —(1) Where one 
person owns property and an- 
other has possession, charge, or con- 
trol of it, the latter is, under -the 
statute, the owner, so far as being 
the keeper is concerned, Stone vy, 
State, 47 Tex, Cr. 675, 85 SW 808 


For later cases, developments and changes'in the law see cumulative Annotations, same title, page and note number, 


. 
. 


§§ 39-43] 


cient if a person holds himself out as the keeper.** 
The particular capacity, from a legal point of view, 
in which a person exercises such management or con- 


trol is not material.*> 


[§ 40] 4. Keeping for Gain. The general rule 
is that it is not an element of the offense of keeping 
a disorderly house that it be kept for gain.** How- 
ever, by statute the keeping of a gaming house must 


be for gain in some jurisdictions.37 


[§ 41] EB. 


eral. 


at common law.*® 


(2) Where a person manages or con- 
trols the premises, the fact that the 
lease of the premises is taken in a 
fictitious name does not prevent the 
real lessee from being held liable as 
the keeper of a disorderly house. 
Mash v. Peo., 220 Ill. 86, 77 NH 92. 
(3) Although a room is rented out, 
if the landlord uses it for the pur- 
poses of a gaming house he is re- 
sponsible as the keeper of such 
house. Stevenson y. State, 83 Ga, 
575, 10 SE 234. To same effect Scott 
v. State, 29 Ga. 263. 

Persons liable see infra § 52. 

34. Reg. v. Spooner, 320 Ont. 451, 
4 CanCrCas 209. See State v. Hand, 
7 Iowa 411, 71 AmD 453 (holding 
that it is not necessary to prove by 
positive testimony that defendant 
was the keeper of the house; proof 
that he acted as such and so held 
himself out to the world is suffi- 
cient to sustain a conviction). 


35. Lowenstein v. Peo., 54 Barb. 
QNisne®.) 2 29.9; 
{a] Reason for rule.—There are 


no agencies in crime. Lowenstein v. 
Peo., 54 Barb. (N. Y.) 299. 
Fe eid Ala.—Sparks v. State, 59 Ala. 


Ark.—State y. Porter, 38 Ark. 637. 
Pr ae scl ea ame uh pos v. State, 46 Ga. 

Towa.—State v. Porter, 130 Iowa 
690, 107 NW 923; State v. Lee, 80 
Iowa 75, 45 NW 545, 20 AmSR 401; 
Pay y. Clark, 78 Iowa 492, 438 NW 
Me.—State v. Homer, 40 Me, 438. 

Mass.—Com. v. Wood, 97 Mass. 
225; Com. v. Ashley, 2 ers 356. 


Minn.—State v. Smith, 29 Minn. 
193, 12 NW 524. 
iG H.—State vy. Bailey, 21 N. H. 


N. J.—State v. Parks, 61 N. J. L. 
438, 439, 39 A 1023 (where the court 
said: “If a person, for amusement 
only, keeps a house as a public re- 
sort, for practices injurious to public 
morals or destructive of public quiet, 
he is tgaicnabies ); State v. Williams, 


30..N.) Ji p 

Utah.—Peo. v. Hampton, 4 Utah 
258, 9 P 508. 

Vt.—State v. Nixon, 18 Vt. 70, 46 
AmD 135. 

Que.—Rex v. Fabri, 28 CanCrCas 


6. 

But see U. S. v. Dixon, 25 F. Cas. 
No. 14,970, 4 Cranch C. C. 107 (hold- 
ing that a common gaming house 
kept for lucre or gain constitutes a 
common-law nuisance for which the 
mpeney may be indicted). 

[a] Reasons for rule.—(1) “The 
substance of the offense is the keep- 
ing such a house as is a common 
nuisance to the community, and 
whether this is done for the motive 
of gain or for some other object 
is unimportant. In this respect we 
ean see no difference between this 
case ~ the case of an indictment 


Letting, Permitting, or Suffering 
House to Be Used as Disorderly House—1. In Gen- 
It is a general rule that if a leased house 
is used as a disorderly house and the lessor leased 
it either for that purpose or with knowledge that it 
was to be so kept,** or if he afterward aids or abets 
in the keeping of it,®® he is guilty of a misdemeanor 
In some jurisdictions statutes 
have been enacted to the same effect.’ 
jurisdictions the criminal liability of owners, lessors, 
and tenants in connection with particular classes of 


DISORDERLY HOUSES 


the offense.*% 


[§ 43] 
In other 


for keeping a brothel, a gaming- 
house, or any other disorderly house. 
They are all indictable on the same 
principle, to wit, that they are nui- 
Sances.”.: State vy. Bailey, 21 N. 1 
348, 345. (2) In speaking of the 
statutory offense of keeping a lewd 
house, the court said: “We do not 
See that the evil is any way in- 
creased or lessened by the additional 
fact that a profit is made of the 
business. The evil, consists in the 
moral guilt of conniving at and en- 
couraging such practices, and in the 
scandal and outrage upon the de- 
cency and virtue of the community; 
and if one keeps such a house mere- 
ly for the gratification of his own 
vicious propensities, himself and his 
house are and ought to be just as 
much a nuisance and a stench in the 
nostrils of a community as though 
it were for a profit.’ Scarborough 
v. State, 46 Ga. 26, 32, 

387. Reg. v. Saunders, (Ont.) 3 
CanCrCas 495; Reg. v. Brady, 10 Que, 
Super. 539. 

infra § 42. 


See 

See infra § ee 

See infra § 4 

See infra § 43. 
_ See infra § 43. 

See infra § 44. 

44. Ala—Cahn v. State, 110 
56, 20 SD 380. 

Colo.—Griffin v. Peo., 44 Colo, 533, 
99 P 321, 

Dak.—Terr. v. Stone, 2 Dak. 
4 NW 697. 

Ga.—Kessler v. State, 119 Ga, 
46 SE 408. 

Ill.—Stevens v. Peo.,; 67 Ill. 587. 


Ky.—Blocker v. Com:, 153 Ky. 304, 


155 SW 723, 44. LRANS 859; Hazle- 
wood vy. Com., 141 Ky. 232, 182 SW 
567; Harlow v. Com., 11 Bush 610; 
Taylor v. Corn., 1 Duy. 160; Frederick 
v. Com., 4 B. Mon. 7; Ross v. Com., 
2B. Mon. 417; Ford v. Com., 11 Kyl 
860; Rhodes vy. Com., 10 KyL 722; 
Bourlier vy. Com., 10 Kyl 154; Com. 
v. Kellar, 8 Kyl 537. 
Md.—Smith vy. State, 6 Gill 425, 
Mass.—Com. v. Harrington, 3 Pick, 


26. 

Miss.—State _ v, 103 
Miss. 859, 60 S_ 101 

Mo.—State v. Dykeman, 153 Mo. A. 
416, eae ay 120; State v, Lewis, 5 


Mo. A 
Nebr.—Cooper v. State, 97 Nebr. 


461, 150 NW 207. 

N. J.—State vy. Engeman, 54 N. J. 
L. 247, 23 A 676; State v. Williams, 
S0UN? Jom 102: 

N. Yi—Lowenstein v. Peo. 54 
Barb. 299; Peo. v. Erwin, 4 Den, 129. 

Oh.—State vy. Allen, 6 OhS&CP 43, 
3 OhNP 201. 

Okl.—Oligschlager v. Terr., 15 Okl. 
141, 79) .P, 913, 

Pa.—Com, v. Johnson, 4 PaLJR 58, 
2 oe 358. 

ate. v..Smith, 15 R. I. 24, 
22 a 1119, 


Seacchneniens 


[§ 42] 2. At Common Law. 
house is used as a disorderly house and the lessor 
leased it for that purpose #* or with the knowledge 
that it was to be so used, he is guilty of a mis- 
demeanor at common law, 45 on the ground that he 
thereby aids and abets 
It has been held, however, that letting a house with 
knowledge that it is to be used as a disorderly house 
is not sufficient to render the lessor liable, in the 
absence of an intent that it be so used.*7 
3. Under Statutes. 
statutes have been enacted which are to the same 
effect as the common-law rule.?® 
abrogating the common law, it has been held that 


[18 C.J.] 1247 


disorderly houses has been extended by statutes 
making them liable for permitting or suffering the 
premises to be used for the prohibited purposes.*? 
Knowledge or participation in the unlawful use of 
the premises is generally held a necessary element. of 


Ordinarily where a 
the keeping of the house.*® 


In some jurisdictions 


Under a statute 


BEY Mac .—State v. Wheatley, 72 Tenn. 


45. Ala.—Cahn vy. State, 110 Ala, 
56, 20 S. 380. 

Ga.—Kessler v. State, 119 Ga, 301, 
46 SE 408. 

Ky.—Blocker vy. Com., 153 Ky 304, 
155 SW 728, 44 LRANS 859; Hazle- 
wood. v. Com., 141 Ky, 232, 132 SW 
567; Harlow v. Com., 11 Bush 610. 

i s v. Treweilder, 103 
Miss, 859, 60 S 1015. 

N. J.—State v. Engeman, 54 N, J. 
L. 247, 23 A. 676; State v. Williams, 
30 N. J. LG. 102, 

49 


N. M.—McRae v. Cassan, 15 N, M. 
6, 110 P 674, 
Tex.—Al]bertson v. State, 5 Tex. A. 


46. Blocker v. Com., 153 Ky. 3804, 
155 SW. 723, 44 LRANS 859; Har- 
low v. Com., 11 Bush (Ky.) 610; State 
v. Williams, 30 N. J. L. 102. See also 
infra § 53. 

{a] Limitations of rule—‘In the 
absence of statutory direction. on 
the subject we are not willing to lay 
down the rule that a Jandlord, who, 
in good faith, rents his property for 
legitimate purposes, should be treat- 
ed as an aider or abettor or partner 
in the crime of a tenant, who, with- 
out the consent of the landlord, de- 
votes the rented property to. im- 
proper uses. No person should be 
held answerable for the misconduct 
of a party over whom he has no 
control and who independently and 
of his cwn volition violates the law. 
Nor does the mere fact that the 
landlord owns the premises in which 
the unlawful acts take place, or the 
fact that, after the lease has been 
entered into, he has brought to his 
notice the unlawful conduct of his 
tenant, make him a participant in 
the offense of the tenant, unless, he 
voluntarily chooses to become a par- 
ticipant in the wrong-doing in some 
one of the ways we have mentioned, 
... If, however, the landlord aids or 
assists his tenant in keeping a dis- 
orderly place, or lets the premises 
for this purpose, or lets them to per- 
sons of known bad character without 
taking any pains to inform himself 
of the use to which they will put 
the property, or when he derives di- 
rectly or indirectly gain or. profit 
from the unlawful business or con- 
sents that it may be carried on there 
is no reason why he should not be 
dealt with as a principal offender.” 
Blocker v. Com., 153 Ky. 304, 308, 
155 SW 723, 44 LRANS 859. 

47. State v.- Wheatley, 72 Tenn. 
230; Wolf v. State, 3 Tenn. Cas, 345. 

48. See statutory provisions; and: 

U. S—Rosencranz v. U,. og oh OD 
Fed. 38, 83 CCA 634. 

Ala.—Poteete v. State, 72 Ala. 

Colo.—Griffin v, Peo., 44 Colo. 
99 P, 321. 

Ga.—Kessler v. State, 119 Ga, 
46 SE A0s, 


558. 
533, 


301, 


1248 [18C.J.] 


it is not an offense for an owner of a house to let 
it to a tenant, knowing that it is to be kept for the 


purpose of public prostitution.*® 


Statutes against permitting, suffering, etc. The 
criminal liability of owners, lessors, and tenants has 
been considerably extended by statutes in regard to 
particular classes of disorderly houses, by providing 
for the punishment of any one who knowingly per- 
mits or suffers his premises to be used for the pro- 
These statutes, in some juris- 
dictions, have been construed as requiring something 


hibited purposes.*° 


Ill.—Fields v. Brown, 188 Ill. 111, 
68 NE 977. 

Iowa.—State y. Potter, 30 Iowa 
587; State v. Abrahams, 6 Iowa 117, 
71 AmD 339. 

La.—Baton Rouge y. Cremonini, 36 
La, Ann. 247. 


Mich.—Peo. v. Hoek, 169 Mich. 87, 
134 NW 1031; Peo. v. Saunders, 29 
=e 269. 


. M.—McRae y. Cassan, 15 N. M. 
496, "110 P 574. 
Y.—Tenement House Dept. v. 


MeDevitt, 165 App. Div. 367, 150 


NYS 583 [aff 215 N. Y. 160, 109 NE. 


88, AnnCasi$917A 455]; Peo. v. City 
Prison, 154 App. Div. 256, 138 NYS 
1073 [rev on other grounds 208 N. Y. 
590, 102 NE 1110 mem]; Tenement 
House Dept. v. Whitney, 84 Misc. 54, 


145 NYS 1011; Peo. v. O’Melia, 22 
NYS 465; Peo. v. Wallach, 15 NYS 
226, 


Tenn.—Weidner v. Friedman, 126 
Tenn. 677, 151 SW 56, 42 LRANS 
1041. 


Tex.—Marsan v. French, 61 Tex.| 


173, 48 AmR 272; Compton v. State, 
71_Tex. Cr. 7, 158 SW 515. 

Wis.— Milwaukee v. Beatty, 149 
Wis. 349, 135 NW 873. 

And see State v. Williams, 30 N. J. 
L. 102, 105, 112 (where Whelpley, 
Cc. J., said: 
for a year, and the house-during the 
year is, with the knowledge of the 
landlord, kept in a disorderly man- 
ner, so as to be indictable, and not- 
withstanding this knowledge he 
rents to the same tenant for another 
year, this will, in most cases, be 
strong evidence to charge the land- 
lord with procuring the house to be 
so kept;” and Elmer, J., said: “The 
continual receipt of rent, and a per- 
sistence in enlarging the term of a 
disorderly tenant, who earns. the 
means of paying the rent by mis- 
conduct visible to the landlord, may 
amount to very satisfactory evidence 
that he did in fact procure and 
sanction the disorderly conduct’). 

[a] Application of statute.—(1) 
Where a lessor leases the premises 
to a tenant who uses 
of prostitution to the knowledge of 
the lessor, and he renews the lease 
from month to month, such lessor 
rents the property “to be used” for 
a place of prostitution within the 
statute. Marsan v. French, 61 Tex. 
173, 48 AmR 272. (2) Under an ordi- 
mance prohibiting all persons from 
leasing or letting either as landlord 
or agent any room, house, or other 
premises to be used for the purpose 
of prostitution, the word “landlord” 
as used in the ordinance is not re- 
stricted in meaning to an owner of 
an estate in lands greater than a 
leasehold estate. It embraces the 
tenants of houses and the premises 
on which they are situated, who con- 
duct such prohibited business. Mil- 
waukee y. Beatty, 149 Wis. 349, 135 
NW 873. 

Common-law rule see supra § 42. 
gore Albertson vy. State, 5 Tex. A. 

59. See statutory provisions; and: 

Ala.—Poteete v. State, 72 Ala. 558; 
Campbell v. State, 55 Ala. 89. 

Dak.—Terr. v. Stone, 2 Dak. 155, 
4 NW 697. 

Ga.—Hudson y. Jennings, 134 Ga. 
373, 67 SE 1037. 

Ill.—Peo. v. Friend, 178 Ill. A. 95. 


“Tf the landlord rents} 


it as a house} 
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more than mere 


[$$ 43-4 


noninterference to eonstitute a vie- 


lation of the statute! while im other jurisdictions 


a failure to interfere and prohibit, after knowledge 


| =e arr e ppesie v. State, 105 Ind. 271, 
4 


Tonk Sete v, Pearsall, 43 fows| 
630; State v. Abrahams, 6 Iowa 117, 
71 AmD 339; Abrahams v. State, 


|) lowa 541. 

Mass.—Com. v. La _ Pointe, 228 
Mass. 266, 117 NE 345; Com. v. 
Adams, 109 Mass. 344. 

Nebr.—Drake v. State, 14 Nebr. 
535, 17 NW 117. 

s Oh.—Crofton y. State, 25 Oh. St 


49. 

R. L—State v. Smith, 15 R. L 24, 
|} 22 A 1119. 

Tex.— Moore  v. State, 107 Tex. 
490, 181 SW 438; Davidson v. State, 
76 Tex. Cr. 196, 173 SW 1037; Schultz 
v. State, (Cr.) 56 SW 918;° Shatton 
|v. State, (Cr.) 44 SW 506; Willis v. 
State, 34 Tex. Cr. 148, 29 SW 787. 

51. State v. Abrahams, 6 Iowa 
117, 71 AmD 339; Abrahams vy. State, 
4 Iowa 541; Crofton v. State, 25 Oh. 
St. 249, 254 (where the court said: 
“The defendant was under no legal 
obligation to induce Mitchell to re- 
move or to abstain from the illegal 
use of the premises. That it was his 
moral duty to do so, may be ad- 
; mitted; but the omission on his part 
to take steps to that end, was no 
offense under the statute’). 

{a] Dlustrations.-— Where in a 
prosecution under a statute punish- 
ing a person for leasing a house 
knowing that the lessee intends to 
use it for purposes of prostitution 
or lewdness, or for “knowingly per-| 
mitting” such use by the lessee, a 
was held that a lessor who has 
leased a house without knowledge 
of an intention to use it for such 
purpose, and who afterward knows 
that it is being so used, is not guilty 
merely because he makes no effort to 
prohibit or prevent such use, where 
the only mode in which he can pre- 
vent it is by a legal prosecution. “It 
is true,” said the court, “that a 
failure to prohibit, may be said to 
amount to a license or permission 
to do a particular act; and in this 
sense, the word permit is sometimes 
used. But this is believed to be its 
secondary, rather than its primary 
signification. When thus used, it 
implies that the party has it in his 
immediate power to prevent the act 
|or thing; and having failed to pro- 
hibit the same, it may well and safe- 
ly be concluded that he permitted it. 
When, however, as in the case before 
us, the offense on the part of those 
keeping the house, could only be pro- 
hibited by a legal prosecution; and 
where the occupants could in no 
sense be said to be so far under the 
control of the lessor, as that his 
mere dissent or order would amount 
to a prohibition, we cannot believe 
that his failure to act, or to pro- 
hibit, would amount to a permission. 
To make the party liable under this 
statute, there must be on his part, 
a consent to such use, either ex- 
pressly given, or given by his silent 
acquiescence.” Abrahams v. State, 4 
Iowa 541, 543. 

52. Ala—Campbell v. State, 55 
Ala. 89. 

Dak.—Terr. v. Stone, 2 Dak. 155, 4 
NW 697. 

Tll.— Peo. v. Friend, 178 Til. A. 95. 

Mass.—Com. v. La Pointe, 228 
Mass. 266, 117 NE 345. 

' N. Y¥.—Peo. v. McKinley Realty, 


of the use, will render the lessor guilty®* By stat- 
ute it may be necessary that the tenant be convicted 
of keeping a disorderly house and due notice thereof 
be given to the lessor before he ean be prosecuted.®® 

{§ 44] 4 Knowledge. It is a general rule that 
knowledge of the unlawful use to which the leased 
premises are put is an essential element of the of- 
fense both at common law and under the statutes.** 


| Co., 169 NYS 751. 

Tex— Davidson vy. State, 76 Tex. 
Cr. 196, 173 SW 1037, 

“In order to protect society and to 
shield public morals, it is but rea- 
sonable that every owner of a build- 
ing should so control his property, 
as not to allow or suffer, or to per- 
mit its use and occupation for lewd, 
obscene, or other prohibited pur- 
poses. The owner along with his 
rights, has also public duties to 
perform. If he so allows or suf- 
fers his property to be used, by the 
law, as well as in ethics, he becomes 
a vrincipal mover, and a regular par- 
ticipant, in the public offense. In 

|regard to this law, the owner, who, 

having knowledge, can and does not 
forbid or prevent, might safely be 
deemed to have permitted it. There- 
fore, when viewed in the light of this 
usual acceptance and common im- 
port of the word, if the defendant 
were the owner and had control; 
and if he had knowledge of the il- 
j} legal use; and yet if he remained 
passive without wholly approving or 
consenting, but failed to interfere so 
as to forbid or prevent, he should be 
considered, without other proof, as 
permitting the building to be so 
used. His mere inaction in these 
regards, would it seems, under such 
circumstances, be deemed sufficient, 
in the absence of all other evidence 
of consent or permission.” Terr. v. 
| Stone, 2 Dak. 155, 164, 4 NW 697. 

53. Baton Rouge vy. Cremonini, 86 
La. Ann. 247 (holding that an ordi- 
nance of a city which authorizes the 

| prosecution of the owner of a house 
on conviction of his tenant for keep- 
|ing a disorderly house imports that, 
no such prosecution can be had until 
after the conviction and due notifica- 


tion). 
54. Ala—Campbell v. State, 55 
Ala. 893, 


Re Oe vy. Clark, 33 Conn. 
Tl—Peo. vy. Friend, 178 Ill. A. 95. 


“Ind.—Graeter v. State, 105 Ind. 
271, 4 NE 461, 

Iowa.—State v. Pearsall, 43 Towa 
630; State’ v. Abrahams, 4 Iowa 541, 
6 Iowa 117, 71 AmD 399. 

Ky.—Blocker y. Com., 153 Ky. 304, 


155 SW 723, 44 LRANS 859; Taylor 


v. Com., 1 Duv. 160; Frederick v. 
Com., 4B. Mon. 7; Rhodes v. Com, 
7 KyLb 520. 

Me.—State v. Frazier, 79 Me, 95, 
8 A 347. 

Mass:—Com. yv. La Pointe, 228 
Mass. 266, 117 NE 345. 

v. Saunders, 29 Mich. 


Stk the oe 
Mo.—State v. McLaughlin, 160 Mo, 


33, 60 SW 1075; State v. Leach. 50 
Mo. 535. 

N. J.—State v. Williams, 30 N. J. 
L. 102, 105. 

N. Y.—Peo. v. Erwin, 4 Den. My 

Oh.—Crofton v, State, 25 Oh t 


249; State v. Allen, 6 OhS&CP 43, 3 
OhNP 201, 

Okl.—Oligschlager v. Terr., 15 Okl. 
141, 79 P 913 

Porto Rico.—Peo. v. Vazquez, 22 
Porto Rico 424, 425. 

R. I—State v. Smith, 16 "Riles 
22,A 1119, 

Tex. Golden v. State, 72 Tex: Cr. 
19, 160 SW 957; Compton v. State, 71 


Tex, Cr. 7, 158 SW 515; Albertson v. 
State, 5 Tex. A. 89. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 


8§ 44-49) 


At common law the lessor must have a guilty knowl- 
edge of the use to which the house is to be put at 
the time of the letting,®® but the rule is otherwise 
under some statutes.°® Such knowledge need not be 
actual but may be constructive.*’ 

{[§ 45] F. Frequenting or Living in—l. At 
‘Common Law. While it has been held that a person 
may be indicted at common law for knowingly fre- 
quenting a bawdyhouse,°* yet it has also been held 
that merely residing in a bawdyhouse is not an of- 
fense at common law.°? 

[§ 46] 2. Under Statutes. By statute in some 
jurisdictions, it is made an offense to frequent,®° 
patronize,®! live in,°? or to be found in disorderly 
houses of the kind specified in the statute.°? Ordi- 
narily a single visit to a house is not sufficient to 
constitute the offense of frequenting,®* but under 
some statutes a single visit is sufficient.°> Of course, 
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under statutes making it an offense to be found 
present in houses of a specified character, it is suf- 
ficient that accused was present on the one ocea- 
sion.°6 

[§ 47] 3. Knowledge. Knowledge of the char- 
acter of the house is ordinarily an element of the 
offense of frequenting a disorderly house,*? but the 
rule is otherwise under some statutes.6® 
-[§ 48] G. Displaying Sign of Honest Occupa- 
tion. By statute, it has been made an offense to 
display a sign of an honest occupation upon a house 
used as a bawdy or assignation house.®? The gist 
of the offense is the honest sign on the infamous 
house,’® and therefore it is not necessary either to 
allege or prove that some decent person was in fact 
deceived or inveigled into the house by the sign,“ 
Knowledge of the character of house is an essential 
element of the offense.72 


oe III. DEFENSES 


[§ 49] A. In General. As a general rule it is 
no defense to a charge of keeping a disorderly house 
in violation of the criminal laws of the state that 
the keeper had a license;‘* that he endeavored to 
prevent the disorder or improper use;"* that he was 
merely an agent or servant of some one else;*® that 
defendant is a married woman;*® that defendant did 
not know the reputation of the persons frequenting 


his house;"7 that defendant is a hotel keeper and 
obliged to furnish equal accommodations to all per- 
sons;‘* that defendant by an agreement with his 
partner was to have no connection with that part of 
the house maintained as a disorderly house;?? that 
defendant’s acts are also ground for a civil action ;*° 
that defendant kept a bawdyhouse for the purpose 
of segregating immoral persons from the better class 


W, Va.—State v. Emblen, 66 W. Va. 

360, 66 SE 499. 
Que,—Reg, v. Roy, 9 Que. Q: B. 
4 B. Mon. 


312,:3 ‘CanCrCas 472. 

55. Frederick v. Com., 

(Ky.) 7; State v. Williams, 30 N. J. 
L. 102. See also supra § 42. 

“The mere fact of his being land- 
Jord of a disorderly house, and re- 
ceiving the rent of it earned by _ the 
keeper, is not enough.” State v, Wil- 
liams, 30 N, J. L. 102, 105. 

56. See supra § 43, 

67. Graeter vy. State, 105 Ind. 271, 
4 NE 461; Blocker v, Com., 153 Ky, 
304, 155 SW 723, 44 LRANS 859; Peo. 
y, City Prison, 154 App, Div. 256, 138 
NYS 1073 [rey on other grounds 208 
N. Y. 590, 102 NE 1110 mem]; 
Forbes v, State, 35 Tex, Cr, 24, 29 
SW_ 784, 

58. Com, v, Schoen, 25 Pa. Super. 
211: 4 Blackstone Comm. p 64, And 
see Brooks y. State, 2 Yerg. (Tenn.) 
482 (holding that a man may be con- 
viected of frequenting a bawdyhouse 
if it is openly and notoriously done). 


59. Peo. v, Ah Ho,:1 Ida. 691; 
Raymond v. Peo. 9 TIll.- A. 344; 
Moore v. State, 4 Tex. A. 127. 

60. U. S.—Ex p. Ah Lit, 26 Fed. 
512, 

Ark.—-Fisher v. Paragould, 127 


Ark, 268, 192 SW 219. 

Iowa.—State v, Gardner, 174 Iowa 
748, 156 NW 747, LRA1916D 767, Ann 
Cas1917D 239; State y. Rayburn, 170 
Towa 514, 153 NW 59, LRA1915¥F° 640; 
State v, Shaw, 125 Iowa 422, 101 NW 
109, 

Nev.—State v. Ah Sam, 15 Nev. 27, 
37 AmR 454, 

N. Y.—Peo. v. Meyer, 157 NYS 997. 

Or.—State v. Ah Sam, 14 Or, 347, 
13 P 308. 

Alta.—Rex v. Knowles, 21 CanCr 
Cas 321. 

Ont.—Rex v. Lamothe, 18 Ont. L. 
310, 12 OntWR. 772, 1160. 

fa] In Iowa, under Code § 4943, a 
man cannot be convicted of fre- 
quenting a house of ill fame. State 
vy. Gardner, 174 Iowa 748, 156 NW 


747, LRA1916D 767, AnnCas1917D 
239. 
61. Raymond v. Peo., 9 Ill. A. 344 


(holding that an inmate is not a 
patron of a bawdyhouse under a 
statute declaring it an offense to 
patronize a bawdyhouse). 

62. I1l—Peo. v. Rice, 
115 NE 631. 


OTT Til. ops, 


[is C.J—40] 


Ind,—Webber v. Harding, 155 Ind. 
408, 58 NE 533; Weideman v. State, 
4 Ind, A. 397, 30 NE $20. 

Iowa.—State v. Shaw, 125 Iowa 
422, 101 NW 109. 

N. Y.—Peo. vy. State Reformatory 
for Women, 37 Misc. 92, 74 NYS 752, 

Alta.—Rex v. James, 9-Alta. L, 66; 
Rex v. Knowles, 6 Alta. .L, 219, 21 
CanCrCas 321, 

[a] Applications of statute.—(1) 
A man cannot be convicted of being 
an inmate of a hawdyhouse, under a 
statute making it an offense to live 
as an inmate of a bawdyhouse. Peo. 
v, Rice, 277 Tll. 521, 115 NE 631; Rex 
v. Knowles, (Alta.) 21 CanCrCas 321. 
(2) A gtatute punishing any female 
who frequents or lives in “houses” of 
ill fame applies to one who fre- 
quents or lives in a house of ill 
fame, as the singular is comprehend- 
ed in the plural. State v. Nichols, 
83 Ind, 228, 438 AmR 66. (3) An 
ordinance making it unlawful to oc- 
cupy any portion of a house as a 
house of ill fame does not preclude 
innocent occupancy of a room in a 
house which may in other parts be 
used for immoral purposes. Dannie 
v. Atlanta, 10 Ga. A. 471, 73 SE 684. 

63. Com, v. Kane, 173 Mass. 477, 
53 NE 919; Com. v. Yee Moy, 166 
Mass. 376, 44 NE 1120; Com. v. 
Smith, 166 Mass. 370, 44 NE_ 503 
(holding that the statutory offense 
of being present at a place where 
gaming implements are found means 
that it is a crime to be found in a 
common gaming house, and an in- 
dictment under the statute need not 
allege that defendant knew of the 
presence of the implements or the 
character of the place). 

64. State v. Ah Sam, 14 Or. 347, 
18 P 303; Rex v. Lamothe, 18 Ont. 
Fe 3100 ta OnbwR 772.5 (ho See 
Fahnestock v. State, 102 Ind. 156, 1 
NE 372 (holding that a single copu- 
lation of an unmarried woman and 
a male person does not make the 
woman a prostitute, within Rev. St. 
[1881] § 2002, prchibiting associa- 
tion with prostitutes or frequenting 
gambling houses with prostitutes), 

65. State v. Gardner, 174 lawa 
748, 156 NW 747, LRA1916D 76%, Ann 
Cas1917D 239; State v. Rayburn, 170 
Towa 514, 153 NW 59, LRAISI5F 640; 
State v. Ah Sam, 15 Nev. 27, 37 AmR 


454. 
[a] The word “resort” in the stat- 


ute making it an offense to resort 
to an opium den means “to go once.” 
evans v. Ah Sam, 15 Ney. 27, 37 AmR 


66. Com. v. Kane, 173 Mass. 477, 
53 NE 919; Com. v. Yee Moy, 166 
Mass. 376, 44 NE 1120; Com. v. 


Smith, 166 Mass. 370, 44 NE 503. 
67. Peo. v. Meyer, 157 NYS 997; 

Com. v. Schoen, 25 Pa. Super. 211; 

apes v. State, 2 Yerg. (Tenn.) 


68. Com. v_ Kane, 173 Mass. 477, 
53 NE 919; Com. v. Yee Moy, 166 
Mass. 376, 44 NE 1120; Com. vy. 
Smith, 166 Mass. 370, 44 NE 503. 

69. State v. Griffin, (Mo.) 202 SW 
542; State v. Malloch, 269 Mo, 235, 
190 SW £66; State v. Olds, 217 Mo. 
305, 115 SW 1080; State v. McLaugh- 
lin, 160 Mo. 33, 60 SW 1075. 

70. State v. McLaughlin, 160 Mo. 


33, 60 SW 1075. 
Olds, 217 Mo.- 305, 


71. State v. 
116 SW 1080; State v.. McLaughlin, 
305, 


160 Mo. 33, 60,.SW 1075. 
72. State v. Olds, 217 Mo. 
116 SW 1080; State v. McLaughlin, 
160 Mo. 33, 60 SW 1075. 
73. See infra § 50. 
censes [25 Cyc 624]. 


See also Li- 


74. See infra § 51. 
75. See infra § 52. 
76. See infra § 54, 
{sae Price v. State, 96 Ala. 1, 11 S 
78. Peo. vy. Newbold, 260 Il. 196, 


1¢3 N® 69 (holding that in a ‘prose- 
cution of the keeper of a hotel for 
keeping a disorderly house it is no 
defense that he is obliged to furnish 
equal accommodations to all persons, 
as it does not justify him in receiv- 
ing guests for an unlawful purpose). 

79. State v. Harrington, 87 N. J. 
L. 713, 94 A 623 (holding that no 
arrangement between partners can 
relieve one partner from the crim- 
inal responsibility for maintaining a 
disorderly house if the house is run 
in such a manner as to constitute it 
such a place to the knowledge of 
sweh partner). 

80. State v. Mullikin, 8 Blackf. 
(Ind.) 260 (holding that the fact that 
the proprietor of a licensed saloon, 
who keeps his place in such a way 
as to render it a disorderly house, is 
liable to a suit on his bond for 
breach of its conditions, is no bar 
to an indictment for a common nui- 
sance). 


1250 [18C. J.] 
of citizens;** that the defendant did not know that 
the disorder was annoying the public;*? or that some 
one else is equally guilty.** To a charge of letting 
premises used as a disorderly house it is no defense 
that the lessor’ made a written request to the lessee 
to vacate, where the statute requires him, upon 
learning of the unlawful use, to proceed immediately 
to prevent it.8 Nor, under such statute, will the 
taking of such proceedings avail as a defense where 
they are not taken until after the indictment is 
brought.** It seems, however, that if the lessor 
makes a complaint to the proper prosecuting officers 
and requests them to procure an abatement of the 
nuisance, this will operate as a defense under some 
statutes.*® 

[§ 50] B. License. It is a general rule that a 
license, whether municipal, state, or federal, confers 
no right on the licensee to violate the criminal laws 
of the state,8’? and therefore such a license is no 


DISORDERLY HOUSES. 


[§§ 49-52 


defense to a charge of keeping a disorderly house,** 
unless the conduct which alone renders the place dis- 
orderly is itself lawfully licensed.*® A license from 
the state may render lawful the keeping of a house 
which would be a nuisance at common law in the 
absence of such license,®° but such a license is no 
defense if the place is kept in a disorderly manner 
not authorized by the license.®t So a license to sell 
intoxicating liquor is no justification for conducting 
the place in a disorderly manner.®? And where a 
license is necessary to render the keeping of the 
house lawful, it is no defense that it could have been 
procured,®* or that it could not have been pro- 
cured,*4 

[§ 51] C. Effort to Prevent Disorder. If de- 
fendant keeps a house which is in fact a disorderly 
house, the fact that he endeavored to prevent the 
disorder is no defense. 


IV. PERSONS LIABLE * 


[§ 52] A. In General. It is not the civil or con- 
tractual status of the persons concerned in offenses 
in connection with disorderly houses that determines 
their liability, in the absence of statute.°7 Thus the 


officers of a corporation may be held individually 
liable where they are in active charge of the house.®® 
Likewise partners ®® and agents or servants have 
been held liable.t So one who employs another to 


81. Cooper vy. State, 97 Nebr. 461, 
150 NW 207 


382 Cable y. State, 8 Blackf. (Ind.) 
83. Berry y, Peo., 1 N. Y. Cr. 43 
[aff 1 N. Y. Cr. 57]; State v. Cam» 


bron, 20 S. D. 282, 105 NW 241. See 
also infra § 52. 

{a] Mllustration.—=In a _ prosecu- 
tion for keeping a theater in such a 
manner as to constitute a disorderly 
house, it is no defense that plays 
presented in an objectionable man- 
ner were similarly presented at other 


theaters. Berry v. Peo., 1 N. Y. Cr. 
43fair ol IN Ys. Or. 6745 
84. Willis v. State, 34 Tex: Cr. 


148, 29 SW 787. 

85. Davidson v. State, 76 Tex. Cr. 
196, 173 SW 1037. 

86. McAlister v. Clark, 33 Conn. 
91 (holding that, where a tenant, 
contrary to the intention of his land- 
lord, uses his premises for a house 
of ill fame, the latter would be pro- 
tected from the penalty of such a 
by-law, if, when such improper use 
came to his knowledge, he should lay 
the matter before the proper prose- 
cuting officers and request them to 
procure an abatement of the nui- 


gance). 

87. See Licenses [25 Cyc 624]. 

88. Cooper v. State, 97 Nebr. 461, 
150 NW 207; State v. Foley, 45 N. H. 
466; Clyman v. State, 69 Tex. Cr. 638, 
155 SW_ 231. : 

g9. Berry v. Peo., 36 Ill: 423, 428 
(where the court said: “If a license 
be granted to do these things by the 
city authorities, and they are done 
under such license, we are clear, that 
the party could not be convicted un- 
der the state law’); Davis v. State, 
2 Tex. A. 425 (holding that a license 
granted by a municipality is a com- 
plete defense to a charge of keeping 
a house of ill fame), 

[a] Application of rule. —On a 
prosecution for permitting the use 
of property as a bawdyhouse it is no 
defense that a municipality has set 
apart and designated a portion of the 
city for the purposes of permitting 
prostitutes to resort and _ reside 
therein for the practice of their vo- 
eation, where such practice of their 
vocation is againstsithe laws of the 
state. Clyman v. State, 69 Tex. Cr. 
638, 155 SW 231. To same effect 
Coopér v. State, 97 Nebr. 461, 150 
NW 207. 

gar 184; 


90. Hazen v. State, 18 
Overby v. State, 18 Fla. 1 

[a] Qlustration.—Where the state 
has legalized gaming by requiring a 


Corporations 


license, the fact that the keeper of 
a gaming house has a license is a 
good defense. Hazen vy. State, 18 
Fla. 184. 

91. U.S. v. Coulter, 25 F,.Cas. No. 
14,875, 1 Cranch C. C. 203; Kissel v. 
Lewis, 156 Ind. 233, 59 NE 478; Ber- 
PY. i.Va Reo} SL Naay Vi Crie4 3 Fath 
Ni 'Y.. Cr.» 57] 3) State: 'vii,MeGahan, 
48 W. Va, 438, 37 SE_573. 

92. U. S.—U. S. v. Coulter, 25 F. 
Cas. No. 14,875, 1 Cranch C, C. 203; 
U, Sivy. Elder, 25 F, Cas. No. 15, 039, 
4 Cranch C. Cc. 507. 

Del.—State v. Buckley, 5 Harr. 508. 


Sager ta oe Vv. Mullikin, 8 Blackf. 
0. 
N. H.—State v, Foley, 45 N. H. 


466. 

W. Va.—State v. McGahan, 48 
W. Va. 438, 37 SE 573. 

93, Hazen y. State, 18 Fla, 184. 

94. Bumbaugh v. State, 56 Tex. 
Cr, 331, 120 SW 423 (holding that 
the fact that defendant could not ob- 
tain a license to sell intoxicating 
liquors is no defense to a prosecu- 
tion for keeping a disorderly house 
under a statute making the keeper 
of a house where intoxicating liquors 
are sold without a license a disorder- 
ly house); Joliff v. State, 53 Tex. Cr. 
61, 109 SW 176. 

95. Price v. State. 96 Ala. 1, 11S 
128; ‘Sparks v. State, 59 Ala. ,82; 
Cable v. State, 8 Blackf. (Ind.) 531; 
Com. yv. Cobb, 120 Mass. 356; Johnson 
v. State, (Tex. Cr.). 21 SW 929. 

“If. the defendant voluntarily 
raised the storm as charged in the 
indictment, it is no excuse for him 
that he could not afterwards quell 
it.” Cable v. State, 8 Blackf. (Ind.) 
531, 532. 

{a] Dlustrations—(1) That de- 
fendant endeavored to prevent cer- 
tain affrays and breaches of the 
peace is no defense to the charge 
of keeping a disorderly house. Price 
v. State, 96: Ala.. 1, 11 S 128. | (2) 
That defendant employed all the 
means at his command to prevent 
and suppress’ the disorder is no de- 
fense if he maintains a house fre- 
quented for the purpose of prostitu- 
tion by lewd persons. Sparks v. 
State, &9 Ala, 82. (3) It is no. de- 
fense that defendant in good faith 
had requested the officials who at- 
tended his theater to notify him of 
any violation of law by any of his 
women. Johnson y, State, (Tex. Cr.) 


21 SW 929. 


96. Capacity to commit crime: 
Generally see Criminal Law § 71. 


see Corporations [10 


Cyc 1225]. 

Infants see Infants [22 Cyc 622]. 
Insane persons see Criminal Law 

§§ 72-80. 

Married woman see Husband and 

Wife [21 Cye 1353]. 

97. Kinard v. State, 10 Ga. A. 133, 
72 SE 715; Engeman vy. State, 54 
N. J. L. 247, 255, 256, 23 A 676. See 
Criminal Law § 71 et seq. ‘ 

“It made no_ difference whether 
they [defendants] maintained it [the 
disorderly house] through the form 
of an association, or a corporation, 
or a partnership, or any other way. 

.. It is) said that George Engeman 
is the president of the association 

William .Engeman is the vice 
president, Battersby the treasurer 
and Sass the secretary. If that as- 
sociation be maintaining this disor- 
derly house and these gentlemen are 
the executive officers and active 
ménagers of that association, why, 
then, in the eye of the law, they are 
maintaining it.’ Engeman vy. State, 
supra. 

Husband and wife see infra § 54. 

es. Walt v. Peo., 46 Colo. 136, 104 


P 89; Rex v. Hendire, 11 Ont. L. 
202, 6 OntWR 1015. 
99. Com. y, Jennings, 107 Mass. 


488, 490 (where on a prosecution for 
keeping a tenement for the illegal 
sale of intoxicating liquors, an in- 
struction that accused was guilty if 
he ‘twas interested in the profits of 
the business, or was a partner,” was 
held proper); State v. Harrington, 87 
N. J. L. 713, 94 A 623 (holding that 
no arrangement between partners 
can relieve one partner from the 
criminal responsibility for maintain- 
ing a disorderly house if the house 
is run in such a manner as to con- 
stitute it such a place to the knowl- 
edge of such partner). 

Criminal liability of partner for 
acts of associate see Partnership [30 
Cye 535]. 

1. Ill.—Stevens v. Peo., 67 Ill. 587. 

Mass,—Com, v. Burke, 114 Mass. 
261; Com. v. Dowling, 114 Mass. 259; 
Com. v. Maroney, 105 Mass. 467 
note; Com, yv. Kimball, 105 Mass. 465. 

N. H.—State v. McGregor, 41 N. H. 


407, 
N. Y.—Lowenstein y. Peo. 54 
Barb. 299. 


R. I.—State y. Marchant, 15 R. I. 
539, 9 A. 902. 

Tex.—Moore v. State, 107 Tex. 490, 
181 SW 438; Tachini vy. State, 59 Tex. 
Cr. 55, 126 SW 11395 ag v. State, 
35. Tex. Cr, 220, 32 Sw 104 

Vt.—State v. Dow, 21 Wt: 484. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 52-53] 


manage or conduet a disorderly house is indictable 
The general rule is that any- 
one who keeps * or aids and abets the keeping of a 
disorderly house;* or who lets premises to be used 
for such purpose,® or who frequents or lives in such 
By statute, however, 
the persons liable may be limited to owners, lessees, 
and tenants,’ and under such a statute « mere ser- 
vant of the owner of a disorderly house who is 
taking eare of the place cannot be punished.’ It has 
been held that a man cannot be held liable as an 
inmate of a bawdyhouse under a statute making it 
an offense to be an inmate of such a house.® 

B. Aiding and Abetting. A person who 
aids in keeping or lends his assistance in maintaining 


as a keeper thereof.” 


a house, may be held liable.® 


[§ 53] 


Eng.—Wilson v. Stewart, 3 B. & S. 
913, 113 ECL 913, 122 Reprint 341; 
Durose v. Wilson, 96 L. T. N, S. 645. 

But see State y. Ackerman, 62N. J. 
L. 456, 41 A 697 (holding that ina 
prosecution for keeping a disorderly 
house it is a good defense for de- 
fendant to show that he was merely 
an employee and that the master 
made representations to him that the 
business carried on was lawful and 
that he relied on such representa- 
tions and believed the business to be 
lawful). 

oo -klipes. va. State, 73) Ind. "39: 
State v. McGregor, 41 N. H. 407; Wil- 
son v. Stewart, 3 B. & S. 9138, 113 
ECL 913, 122 Reprint 341. 

3. See supra §§ 37-40. 

4 See infra § 53. 

5. See supra §§ 41-44. 

6. See supra §§ 45-47. 

7. Bates v. State, 45 Tex. Cr. 420, 
76 SW 462; Cook v. State, 42 Tex. 
Cr. 539, 61 SW 307 (holding that 
under Pen. Code § 359 the offense of 
keeping a disorderly house can be 
committed only by an owner, lessee, 
or tenant); Mitchell v. State, 34 
Tex. Cr. 311, 30 SW 810; Carlton v. 
State, (Tex. Cr.) 51 SW 213; Lamar 
v. State, 30 Tex. A. 693, 695, 18 SW 
788 (where the court said: “Any per- 
son not the ‘owner, lessee, or tenant’ 
of a house occupied by him does not 
come within the purview of, and can- 
not be punished for, this offense’’). 
But see Clifford v. State, 77 Tex. Cr. 
204, 178 SW 365 (holding that under 
Pen. Code [1911] art 500, a person 
may be liable for being concerned in 
the keeping of a disorderly house, 
although such person is not an own- 
er, lessee, or tenant). 

fa] Application of statute.— To 
be liable as a tenant under the Texas 
statute, a person must have some 
right of tenancy by virtue of a con- 
tract, express or implied; and a mere 
trespasser who procures a temporary 
entrance to a house and uses it, 
without profit, for a short time to 
enable himself and others to have 
intercourse with a prostitute is not 
a tenant. Bates v. State, 45 Tex. Cr. 
420, 76 SW 462. 

8. Mitchell v. State, 34 Tex. Cr. 
311, 30 SW 810. 

9. Rex v. Knowles, (Alta.) 21 Can 
CrCas’ 321. 

10. U. S.—Rosencranz v. U. S., 
155 Fed. 38, 83 CCA 634. 

Colo.—Griffin v. Peo., 44 Colo. 533, 


46 SE 408; Clifton v. State, 53 Ga. 
241; Bennett v. State, 20 Ga. A. 170, 
92 SE 943: Kinard v, State, 10 Ga. A. 
133, 72 SE 715 


Til—Mash v. Peo., 220 Ill. 86, 77 
NE 92; Stevens v. Peo., 67 Ill, 587. 
Ky.—Hazlewood vy. Com., 141 Ky. 


232, 132 SW 567; Harlow v. Com., 11 
Bush 610; Ross v. Com., 2 B. Mon. 
417; Com. v. Kellar, 8 KyL 537. 
Md.—Smith v. State, 6 Gill, 425. 
Mass.—Com. v. Maroney, 105 Mass. 
467 note; Com. v. Kimbali, 105 Mass. 
465; Com. v. Gannett, 1 Allen 7, 79 
AmD 693; Com. v. Harrington, 3 
Pick. 26. . 
' Mich.—Peo. v. Hoek, 169 Mich. 87, 
134 NW 1031; Peo. v. Wright, 90 


\ : 


DISORDERLY HOUSES 


Mich. 362, 51 NW 517. 
Miss.—State v. Treweilder, 103 
iss. 859, 60 S 1015. 

Mo.—State vy. Horn, 83 Mo. A: 47. 
tsb H.—State v. McGregor, 41 N. H. 

N. J.—State v. Koettgen, 88 N. J. L. 
51, 95 A 747 [aff 89 N. J. Li. 678, 99 A 
400]; State v. Harrington, 87 N. J. 
L, 713, 94 A 623; State v. Diamant, 
73 N. J. L. 131, 62 A 286; Engeman 
ve State, 54 NioJ. L. 257, 23 A 679s 
Engeman vy. State, 54 N. J. L.. 247, 
23 A 676; State v. Williams, 30 N. J. 
L. 102. 

N. Y.—Lowenstein v. Peo., 54 Barb. 
299; Peo. v. Parkes, 15 HowPr 551; 
Peo, v. Erwin, 4 Den. 129. 

N. C.—State v. Boyd, 175 N. C. 
791, 95 SE 161. 

Tex.—Clifford y. State, 77 Tex. Cr. 
204, 178 SW 365; Farris v. State, 74 
Tex. Cr. 607, 170 SW 310; Compton v. 
State, 71 Tex. Cr. 7,158 SW? 515, 

Hng.—Wilson v. Stewart, 3 B. & S. 
913, 113 ECL 918, 122 Reprint 341. 

Que.—Reg. v. Roy, 9 Que. Q. B. 
312, 3 CanCrCas 472. 

{a] Matters constituting aiding or 
abetting.—(1) If a person being in 
possession of a house makes an exe- 
cutory sale thereof to a lewd woman 
for the purpose that she may con- 
duct it as a lewd house, and she 
thereupon occupies it and devotes it 
to that purpose, he stands in such 
aceessorial relationship to her act as 
to be indictable. Kinard v. State, 10 
Ga, A. 133; 72> SE’'715.*" (2) AY person 
who assists the keeper of a disor- 
derly house in the capacity of a 
clerk and makes illegal sales of 
liquor, aids or abets in the keeping 
of the disorderly house. Com, v. 
Kimball, 105 Mass. 465. (3) A per- 
son who goes to a distant town and 
procures a woman to come and live 
in a bawdyhouse is guilty of such 
aiding and abetting as to render him 
liable. State v. McGregor, 41 N. H. 


407. 

[b] Matters not constituting aid- 
ing or abetting.—(1) An owner who 
sells property to a person who uses 
it for immoral purposes is not guilty 
of any offense. Bennett v. State, 20 
Ga, A. 170, 92 SE 943; Ross v. Com., 
2 B. Mon. (Ky.) 417; Compton v. 
State, 71 Tex!’ Cr: (7, 158 SW 515. 
(2) Where aldermen and members of 
a city council passed a resolution, 
the effect of which if enforced would 
have been to license the keeping of 
bawdyhouses, the members voting in 
favcr of the resolution are not there- 
by made participants in the keeping 
of bawdyhouses thereafter kept in 
such city. State v. Lismore, 94 
Ark, 211; 126 SW 855: (3) “Mere 
nonfeasance on the part of the land- 
lord cannot involve him in the guilt 
of the tenant; but if he is active in 
advising the keeping of the house in 
a disorderly manner, or in aiding and 
assisting, or gives his consent and 
approbation to its being so kept, he 
becomes a participant in the acts 
characterized by the criminal law 
as disorderly. But his sanction and 
consent ought not to be inferred 
from the mere fact of his non-inter- 
ference with the conduct of his ten- 
ant, without some other acts or dec- 


. does 
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a disorderly house is by common-law principles in 
respect to misdemeanors guilty as keeper.!° Accord- 
ingly a person who leases his house to another to be 
kept as a disorderly house, if it is actually so kept 
with his knowledge,'! is, under common-law pringi- 
ples as to misdemeanors, guilty as keeper; and by 
the same principle the owner’s agent who rents. a 
house knowing that it is to be used for a disorderly 
house is guilty as keeper.1% 
that a person cannot be indicted as keeper where 
leasing a house for such purposes and under such 
conditions is itself a specific offense,14 
having the same effect as the common-law rule are 
in foree in some jurisdictions. 
be hable as an aider or abettor it is not necessary 


But it has been held 


Statutes 
For a person to 


larations on his part giving a de- 
cided character to his sanction and 
consent.” State v. Williams, 30 
N. J. L. 102, 106. (4) The mere re- 
lationship of master and servant be- 
tween the keeper of a _ disorderly 
house and defendant is,, standing 
alone, not sufficient to show aiding 
or abetting by detendant. Wilson v. 
Stewart, 3 Bi & S. 913, 113 ECL 913, 
122 Reprint 341. (5) Under a stat- 
ute which provides that the “‘own- 
ers, lessees and tenants” of disorder- 
ly houses shall be punished, .a ser- 
vant of the owner of such a house, 
merely taking care of the place, can- 
not be punished. Mitchell v. State, 
34 Tex. Cr. 311, 30 SW 810. See also 
Rosencranz vy. 


supra § 52. 
SUS: Ush Sy 
155 Fed. 38, 83 CCA 634. 
Colo.—Griffin v. Peo., 44 Colo. 533, 
99) P3241); 
Ga.—Kessler v. State, 119 Ga. 301, 


46 SE 408; Kinard v. State, 10 Ga. 
A. 133, 72. SE..715. 
Ky.—Hazlewood v. Com., 141 Ky. 


232, 132 SW. 567; Ross v. Com., 2 
ees 417; Rhodes v. Com., 15 KyL 


Md.—Smith v. State, 6 Gill 425. 

Mo.—State v. Dykeman, 153 Mo. A. 
416, 1384 SW 120. 
he Y.—Peo. v. Parkes, 15 HowPr 
0 . 

But see Reg. v. Stannard, 9 Cox C. 
C. 405 (holding that a lessor who 
lets the rooms of a house to different 
tenants at a weekly rental, but who 
not keep control of any part 
of the house, is not liable as a keep- 
er of a disorderly house, although 
his tenants openly use.their rooms 
for the purpose of. prostitution); 
Reg. v. Barrett, 9 Cox.0@ ‘GC. 255 
(holding that a landlord who rented 
his house from week to week to a 
tenant who used it as a bawdyhouse 
is not guilty either of being the 
keeper of such house or of aiding 
or abetting the keeping thereof). 

Necessity of knowledge see supra 
§§ 38, 44, 47. 

12. Rhodes v. Com., 10 KyL 722; 
State v. Williams, 30 N. J. L. 102; 
Peo. v. Erwin, 4 Den. (N. Y.) 129; 


State v.- Smith, \d50R). Ts. 247022e 
1119. 
{a] Application of rule.—A per- 


son is guilty of keeping a house of 
ill fame if she lets her rooms to 
prostitutes for prostitution, or know- 
ingly permits them to be used and 
resorted to for that purpose, al- 
though the occupants were merely 
boarders or lodgers and were not em- 
ployed to ply their business by her 
as mistress of the house. State v. 
Smith, 15 R. I. 24, 22 A 1119, 

13. Rosencranz vy. U. S., 155 Fed. 
38, 83 CCA 634; Cahn vy. State, 
110 Ala. 56, 20 S 280; Troutman v. 
State, 49 N. J. L. 33, 6 A 618; Lowen- 
stein v. Peo., 54 Barb. (N. Y.) 299. 

14, State v. Pearsall, 43 Iowa 630; 
pee v. Hoek, 169 Mich. 87, 134 NW 

Letting as a separate offemse see 
supra §§ 41-44. 

15. State v. Frazier, 79 Me. 95, 
8 A 347; Milwaukee v. Beatty, 149 
Wis. 349, 135 NW 873; Reg. v. Roy, 
9 Que. Q. B. 312, 3 CanCrCas 472. 
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that he have control or management of the prem- 


ises.16 


[§ 54] C. Husband and Wife. 


common law and under statutes, may be held lable 
for keeping a disorderly house it whether she is liv- 
ing apart from him?’ or with him,!® if she takes 
an active part in the management and control of the 
The presumption of coercion on the part 
of the husband does not apply where the wife is 
charged with keeping a bawdyhouse or house of ill 
A husband, on the other hand, who lives 


V. PENALTIES AND 


[§ 55] In addition to punishment by a criminal 
prosecution for keeping a disorderly house,?* an 
action for a penalty may under statute 7° be main- 
tained in some jurisdictions for keeping *° or letting 
of premises used as a disorderly house.*? 
some statutes it has been held that knowledge either 
actual or constructive of the prohibited use must be 
shown to render defendant liable.*? 


place.?° 


fame.” 


DISORDERLY HOUSES 


A wife, both at | her.?? 


in jurisdictions 


Under 
action.®> 


Under others 


[$§ 53-56 


with his wife and permits her to turn the house 
into a house of prostitution is equally guilty with 
The rule is the same although the premises 
are owned by the wife,?* at least in jurisdictions 
where the husband has control of the wife’s sep- 
arate property,?* and it has been held to apply even 


where the statutes give married 


women their property free from the control of their 
husbands.?® A husband and wife may also be jointly 
liable for keeping a disorderly house.?¢ 


ACTIONS THEREFOR ”* 


defendant’s liability does not depend upon his 
knowledge or negligence, but upon whether or not 
the premises have been used for the prohibited pur- 
pose.®* The form of the action usually depends upon 
the statutory provisions,** and is ordinarily a civil 
The person entitled to bring the action 
is also usually regulated by the statute.** 


VI. INDICTMENT, INFORMATION, OR COMPLAINT ** 


[§ 56] A. In General. 


The general rules rela- 
tive to indictments and informations for criminal 


offenses with respect to the joinder of parties,** 


Engeman y. State, 54 N. J. L. 
257,23 A 679 (holding that it is not 
necessary, in order to charge a de- 
fendant with guilt for keeping a 
disorderly house, that it be made to 
appear that he had the power to 
suppress the mischief; if defendant 
participated with others in conduct- 
ing the place in a manner obnoxious 
to the criminal laws, and lent his aid 
to maintaining it, the law charges 
him with guilt as a principal of- 
fender). 

Necessity of control or manage- 
ment see supra § 39. 


16. 


17. Ga.—Bell v. State, 92 Ga, 49, 
18 SE 186. 

Iowa.—State v. Gill, 150 Iowa 210, 
129 NW 821. 


Mass —Com, vy. Hopkins, 133 Mass. 
381, 48 AmR 527; Com. v. Cheney, 


114. Mass. 281; Com. v. Tryon, 99 
Mass. 442; Com. v. Murphy, 2 Gray 
510; Com. v. Lewis, 1 Metc. 151. 
Mich.—Peo. y. Wheeler, 142 Mich. 
212, 105 NW 607. 
Mo.—State v. Bentz, 11 Mo. 27; 
State v. Keithley, 142 Mo. A. 417, 


127 SW 406. 

N. H.—State v. Foley, 45 N, H. abe. 

S. D.—State vy. Cambron, 20 S. D. 
282, 105 NW. 241. 

Tex.—Jackson v. 
483, 179 SW 711. 

W. Va.—State v. Jones, 53 W. Va. 
613, 45 SE 916. 

Eng.—Rex v. Dixon, 10 Mod. 335, 
88 Reprint 753; Reg. v. Williams, 10 
Mod. 63, 88 Reprint 626, 1 Salk. 384, 
91 Reprint 334; Rex v. Crofts, 7 
Mod. 397. 87 Reprint 1316. 

Alta.—Rex v. Bloom, 7 Alta. L, 1. 

Ont.—Reg. v. Warren, 16 Ont. 590. 


State, 77 Tex. Cr. 


18. Com. y. Lewis, 1 Metc. (Mass.) 
ba. 

19. Ga.—Bell v. State, 92 Ga. 49, 
18 SE 186. See Hudson v. Jennings, 


134 Ga. 373, 67 SE 1037 (where the 
co.rt said: “A wife might be guilty 
of violating such ordinance, although 
at the time living with her husband 
in the house alleged to be one of ill 
fame’’). 

Iowa. ea eats v. Gill, 150 Iowa 210, 
129 NW 82 

ee v. @heney, 114 Mass. 
[cit Com. vy. Tryon, 99 Mass. 


Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607. 

Mo.—State v. Keithley, 142 Mo. A. 
417, 127 SW 406. 

Tex.—Jackson vy. State, 77 Tex. Cr. 


483, 179 SW 711. 
W. Va.—State v. Jones, 53 W. Va. 


613, 45 SE 916. 

Eng.—Rex y. Dixon, 10 Mod. 335, 
88 Reprint 753; Reg. v. Williams, 1 
Salk. $84, 91 Reprint 334. 

20. Bell v. State, 92 Ga. 49, 18 SE 
186; State v. Keithley, 142 Mo, A. 
417, 127 SW 406. 

21. See infra § 86. 

22. Scarborough y. State, 46 Ga. 
26; State v. Gill, 150 Iowa 210, 129 
NW 821; State v. Keithley, 142 Mo. 
A, 417, 127 SW 406; State v. Jones, 
53 W. Va. 613, 45 SE 916. 

[a] Reason for rule.-—When hus- 
band and wife live together, he is 
presumed to be the head of the fam- 
ily, and regardless of ownership he 
is presumed to be liable for an un- 
lawful use of the house. Hunter yv. 
State, 14 Ind. A, 683, 48 NE 452; 
Com. v. Wood, 97 Mass. 225; State 
¥ii Meltbioys 142 Mo. A. 417, 127 SW 


General liability of husband for 
crimes of wife see Husband and 
Wife [21 Cye 13854]. 

23. Com. v. Wood, 97 Mass. 225; 
State v. Keithley, 142 Mo. A. 417, 
127 SW 406; Key v. State, 71 Tex. 
Cr. 485, 160 SW 354. 

24. Willis v. State, 34 Tex. Cr. 
148, 29 SW 787. 

25. Com. v. Wood, 97 Mass. 225, 
229 (where the court, in speaking of 
the effect of the Married Woman’s 
Acts, said: “It is. true that the 
house they lived in appears to have 
been owned by her to her sole and 
separate use, free from the control 
of her husband. But ever since the 
law of equitable trusts existed; mar- 
ried women have been able to hold 
property thus independent of the 
husband’s control; and the fact that 
the family lived in a house thus 
owned has never been regarded as 
affecting the rights and power of the 
husband as head of the family;” and 
defendant was held liable even 
though the wife took the profits of 
the bawdyhouse and he did not par- 
Selpake therein). 

26. Iowa.—State v. Gill, 150 Iowa 
210, 129 NW 821. 
og viass—Com. v. Chaney, 114 Mass. 

Mo.—State v. Bentz, 11 Mo. 27; 
State _v. Keithley, 142 Mo. A. 417, 
127 poh 406, 

S. D.—State v. Cambron, 20 S. D. 
282, 105 NW 241. 

ng.—Rex v. Dixon, 10 Mod. 335, 

88 Reprint 753. 
Ont.—Reg. v. Warren, 16 Ont. 590. 
27. Power to impose see Penalties 


joinder of offenses,?® and the statement or accusa- 
tion of the offense,?® apply to offenses in connection 


[380 Cye 1338], 
28. Ogden vy. Madison, 111 Wis. 
413, 87 NW 568, 55 LRA 506. 


29. See statutory provisions. 
30. Poplar Bluff v. Meadows, 187 
Mo. A. 450, 173 SW 11; Ogden v. 


Madison, 111 Wis. 413, 87 NW 568, 
55 LRA 506. 

31. McAlister _v. Clark, 33 Conn. 
91; Tenement House Dept. v. Mc- 
Devitt, 215 N. Y. 160, 109 NE. 88, 
AnnCas1917A 455 [aff 165 App. Div. 
367, 150 NYS 583]; Tenement House 
Dept. v!/Nos. 200 and 202 Manhattan 
Ave.,. 91. Mise. 618, 155 NYS 615; 
Tenement House Dept. v. Whitney, 
84 Mise. 54, 145 NYS 1011. 

32, State v. Humphrey, 94 Wash. 
599, 162 P 983; State v. Emerson, 90 
Wash. 565, 155 P 579; State v. Nich- 
ols, 83 Wash. 676, 145 P 986; State v. 
Jerome, 80 Wash. 261, 141 P 753. 

33. Tenement House Dept. v. Mc- 
Devitt, 215 N. .Y. 160,.109. NE 88, 
AnnCas1917A 455; Peo. v. McKinley 
Realty, etc., Co., 169 NYS 751. But 
see Tenement House Dept. v. Whit- 
ney, 84 Misc. 54, 145 NYS 1011 (hold- 
ing that an action for a penalty will 
not lie under a statute penalizing the 
owner of a tenement which was used 
for the purpose of prostitution where 
it was so used without his knowl- 
edge). 

[a] A single act of prostitution 
does not constitute a use within the 
meaning of the statute; there must 
be some continuity of acts. Tene- 
ment House Dept. v. McDevitt, 215 
N. Y. 160, 109 NE 88, AnnCas1917A 455. 

34. See Penalties [30 Cye 1344], 

35. McAlister v. Clark, 33 Conn. 
91; Poplar Bluff v. Meadows, 187 Mo. 
A. 450, 173 SW 11; Tenement House 
Dept. v. McDevitt, 215 N. Y. 160, 109 
NE 88, AnnCasi1917A 455: Milwaukee 
v. Beatty, 149 Wis. 349, 135 NW 873. 


36. See statutory provisions. See 

also Penalties [30 Cye 1340]. 
37. £crmal requisites: 

Of complaint see Indictments and 
Informations *[22 Cye 283]. 

Of Indictments see Indictments and 
Informations [22 Cye 228]. 

Of Information see Indictments and 
Informations [22 Cye 259]. 
Variance between complaint and 


information see Indictments and In- 
formations [22 Cyc 267]. 

38. See Indictments and Informa- 
tions [22 Cyc 3783]. 

39. See Indictments and Informa- 
tions [22 Cyc 376]. 

40. See Indictments and Informa- 
tions [22 Cyc 285]. 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 56-58] 


with the keeping of disorderly houses.*4 


[§ 57] B. Joinder of Parties. 


any number of persons in the same venue and having 


no community of interest may be 


same indictment in which it is stated that they ‘‘sev- 


erally’’ kept a disorderly house.*? 


eral defendants may be joined in one complaint for 


frequenting an opium den.** 
[§ 58] C. Joinder of Offenses. 


nuisance at common law by keeping a disorderly 
house may be joined in the same indictment with a 
count under a statute which defines a house used as a 
bawdyhouse, for illegal gaming, and for illegal sale 
of intoxicating liquors, as a nuisance,** and similarly 
separate statutory offenses may be joined when 


stated in separate counts.*° 


See infra §§ 57-82: 1 
42. Peo. v. Clark, 1 Wheel. Cr. 
(N. Y.) 288, 292 note; State v. Mc- 
Dowell, 23 S. C. L. 346; Young v. 
Rex, 3 T. R. 98, 100. Reprint 475. 

43. Com. y. Kane, 173 Mass. 477, 
53 NE 919. 

44. Wooster v. State, 55 Ala. 217; 
Com, v. Goodall, 165 Mass. 588, 43 
NE 520; Com. v. Kimball, 7 Gray 
(Mass.) 328; State v. Bean, 21 Mo. 
269. See generally Indictments and 
Informations [22 Cye 398]. 

Pee eo ones v. State, 2 Ga. A. 


SE 559. 

Mass.—Com, v. Ballou, 124 Mass. 
26; Com. v. Davenport, 2 Allen 299. 
Se wd aeery v. Schoen, 25 Pa. Super. 

Tex.—Sanders v. State, 70 Tex. Cr. 
209, 156 SW 927; Clyman vy. State, 69 
Tex, Cr. 638, 155 SW (231, 

Vt.—State v. Darling, 77 Vt. 67, 58 
A 974, 

See also Indictments and Informa- 
tions [22 Cyc 389]. 

[a] Nlustrations.—(1) Joinder of 
counts in an indictment charging a 
woman with maintaining a bawdy- 
house, maintaining a disorderly 
house, and being a frequenter of a 
bawdyhouse is not improper. Com. 
v. Schoen, 25 Pa. Super. 211. (2) 
Where two sections of a statute en- 
acted at the same time separately 
provide punishment for keeping a 
house of ill fame, one for keeping a 
bawdyhouse, and the other for keep- 
ing or maintaining a nuisance, the 
offender may be proceeded against 
for either or jointly for both. Com. 
v. Ballou, 124 Mass. 26. 

46. See Indictments and Informa- 
tions [22 Cyc 376]. : 

47. State v. Prescott, 33_N. H. 
212; Novy v. State, 62 Tex. Cr. 492, 
138 SW 139. 

458. State v. Prescott, 33 N. H. 
Terr, 213 


49, Ariz.—Dutton 
Ariz. 78, 108 P 224. 

Colo.—Walt v. Peo., 46 Colo, 136, 
104 P 89; Howard v. Peo., 27 Colo. 
396, 61 P.595. 

Conn.—State v. Anderson, 83 Conn. 
55, 75 A 81; State v. Anderson, 82 
Conn. 111, 72 A 648. 

Fla.—King v. State, 17 Fla, 183. 

Iowa.—State v. Beebe, 115 Iowa 
128, 88 NW 858; State vy. Toombs, 
79 Iowa 741, 45 NW _ 300; State v. 
Spurbeck, 44 Iowa 667; State v. 
Abrahams, 6 Iowa 117, 71 AmD 399. 

Kan.—State v. Bush, 70 Kan. 739, 
79. P 657. e 

Mass.—Com, v. Perry, 146 Mass. 
208, 15 NE 484; Com. v. Hart, 10 
Gray 465; Com. v. Kimball, 7 Gray 
$28 (holding that an _ indictment 
charging the various purposes for 
which a disorderly house was used, 
constituting the means by which the 
nuisance was created, does not ren- 
der the indictment duplicitous, 
where they are not charged as dis- 
tinct offenses, but merely as_ ele- 
ments which make up the single 
offense of a nuisance). 

Mo.—State vy. Bregard, 76 Mo. 322; 
State v. Newman, 152 Mo, A. 144, 
122 SW 48. 


\ 


Vv. 


DISORDERLY HOUSES 


At common law 
included in the 


By statute, sev- 


A count for a 


tous.4? 
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Duplicity. An indictment or information which — 
charges a defendant with two or more distinct of- 
fenses in the same count is bad for duplicity.*® 
But an indictment for keeping a disorderly house is 
not double because it alleges that defendant kept a 
house on a certain day, and on divers other days 
and times,*7 nor because it states several distinct 
acts of disorder.‘8 
forth in the same statute by which the offense con- 
nected with the existence of a disorderly house may 
be committed and all are embraced in the same gen- 
eral definition and made punishable in the same man- 
ner, they are not distinct offenses; a count therefore 
which charges them conjunctively is not duplici- 
An indictment which avers in one count the 


Where several ways are set 


statutory offense of maintaining a nuisance by keep- 


N. J.—State v. Siciliano, 85 N. J. 
Ju.. 389, 91 A 988; State v. Moore, 75 
N. J. L. 619, 68 A 165 [app dism 223 
U.S. 709, 32 SCt 519, 56. L. ed: 623]. 

N. M.—Terr. v. McGrath, 16 N. M. 
202, 114 P 364. 

N. Y.—Peo. v. Hatter, 22 NYS 688; 
Peo. v. Carey, 4 Park. Cr. 238. 

R, I.—State v. Brady, 16 R. I. 51, 
12 A 238. 

Tex.—Schulze v. State, (Cr.) 56 
SW 918; Willis v. State, 34 Tex. Cr. 
148, 29 SW 787; Merrell v. State, 
(Cr.) 29 SW 41, 

Va.—Tisdale v. Com., 114 Va. 866, 
77 SE 482. 

Eng.—Rex v. Dixon, 10 Mod. 335, 
88 Reprint 753. 

Ont.—Rex v. Irwing, 18 Ont. L. 
320, 12 OntWR 816. 

Vero ge v. Mah Sam, 4 Sask, L. 

[a] Tllustrations.—(1) Where a 
statute sets out a number of uses 
by which a house or place may be- 
come a nuisance, an _ indictment 
charging in one count the keeping 
of such place in a number of or 
in all of such ways is not bad for 
duplicity. Although each of such 
uses might be criminal in its na- 
ture, yet they are not charged as 
distinct offenses, but only as form- 
ing the elements which make up the 
single offense of a nuisance. There- 
fore an indictment under such a 
statute which charges that defend- 
ant “did keep and maintain a cer- 
tain building, to wit: a dwelling- 
house, used as a house of ill fame, 
resorted to for prostitution, lewd- 
ness, and for illegal gaming, and 
used for the illegal sale and keeping 
of intoxicating liquors; the said 
building so used, as aforesaid, being 
then and there a common nuisance,” 
ete., is not bad for duplicity. Com. 
v. Kimball, 7 Gray (Mass.) 328. To 
same effect Com. v. Ballou, 124 Mass. 
26. (2) An indictment which charged 
in one count that defendant did 
“keep and maintain a certain grog 
shop and tippling shop and building, 
place, and tenement used for the il- 
legal sale and the illegal keeping of 
intoxicating liquors, and for the 
habitual resort of intemperate, idle, 
dissolute, noisy, and disorderly per- 
sons, to the great damage and com- 
mon nuisance of all good citizens of 
this State, against the form of the 
statute,” was not duplicitous. State 
v.. Brady, 16'R. 1. 51/52, 12 A 238. 
(3) Charging in one count that de- 
fendant kept a disorderly house to 
the encouragement of idleness, gam- 
ing, fighting, and disturbing the 
peace does not charge two offenses, 
namely, the keeping of the kind of 
house designated, and fighting, dis- 
turbing the peace, ete. ‘The sub- 
stantive part of the offense is that 
defendant kept a disorderly house to 
the encouragement of idleness, gam- 
ing, fighting, ete., and not that she 
kept a house of that kind and also 
indulged in drinking, disturbing the 
peace, ete.” Howard v. Peo., 27 Colo. 
396, 400, 61 P 595. (4) A count 
which charges that defendant kept a 
‘lewd house” and “place” for the 


practice of fornication is not duplici- 
tous. Howard v. Peo., supra. (5) In 
a prosecution for keeping a disorder- 
ly house, a complaint is not defective 
because it alleges in the same count 
that defendant was the owner, ten- 
ant, and lessee of the house. Mer- 
rell y. State, (Tex. Cr.) 29 SW 41. 
(6) An information under a statute 
against keeping ‘a house of ill-fame, 
resorted to for the purpose of pros- 
titution or lewdness,” which charges 
that the house was kept “for the 
purposes of prostitution and lewd- 
ness,” is not duplicitous. King v. 
State, 17 Fla. 183; State v. Beebe, 115 
Iowa 128, 88 NW _ 358; State v. 
Toombs, 79 Towa 741, 45 NW _ 300. 
(7) An indictment for keeping a dis- 
orderly house, following the lan- 
guage of the statute, charging that 
at a certain time defendant was the 
tenant and lessee of a certain house, 
etc., and that he “did then and there 
unlawfully keep, was concerned in 
keeping, and knowingly permitted to 


be kept, the said house, etc., for 
prostitution,” is good. Schulz v. 
State, (Tex. Cr.) 56 SW 918; Willis 


v. State, 34 Tex. Cr. 148, 29 SW 787. 
(8) An indictment which charges a 
defendant with keeping a disorderly 
house in that defendant habitually 
sold or permitted to be sold on his 
premises intoxicating liquor con- 
trary to law is rot bad for duplicity. 
State v. Siciliano, 85 N. J. L. 389, 
91 A 988. (9) An indictment which 
charged that two persons, both joint- 
ly and severally, kept a disorderly 
house was held not to be defective, 
for, in the words of the judge, “who- 
ever says that both of them did 
keep, etc., does in truth and conse- 
quence say, that each of them did 
so.” Rex v. Dixon, 10 Mod. 335, 336, 
88 Reprint 753. (10) A charge that 
at a certain time and place defend- 
ant “did unlawfully maintain and 
conduct a public nuisance, to wit, a 
gambling house at No. 33 Randolph 
street in violation of the law, where 
divers persons meet for unlawful 
gambling, and have in his possession 
one farc bank outfit and unlawfully 
did keep and exhibit a gaming table, 
commonly called a faro bank, against 
the peace and dignity of the .com- 
monwealth of Virginia,” is not du- 
plicitous. Tisdale v. Com., 114 Va. 
866, 77 SE 482. (11) In a prosecu- 
tion under a statute which provides 
that “every person who shall keep a 
house which is, or is reputed to be, 
a house of ill fame, or which is re- 
sorted to, or is reputed to be re- 
sorted to, for the purposes of pros- 
titution or lewdness shall be 
fined ... or imprisoned,” an _ infor- 
mation which charges accused with 
having kept a house which was re- 
sorted to, and was reputed to be 
resorted to, by divers persons to the 
attorney unknown, for the purposes 
of prostitution and lewdness, charges 
hut one offense, namely, that accused, 
on the day named, was the keeper 
of a certain house which was in fact, 
and was reputed to be, a house of 
ill fame, the words “which was re- 
sorted to,” etc. being merely de- 


1254 [18C.J.] 


ing a house of ill fame and the common-law offense 
of keeping a bawdyhouse. with the usual common- 
law averments, is not duplicitous.°° 

D. Accusation or Statement of the Of- 
In accordance with the gen- 
eral rules of pleading an accusation at criminal 
law,°! an information or indictment charging an 
offense i in connection with the keeping of a disorder- 
ly house must allege with clearness and certainty 
every essential element of which the crime is com- 
And on the other hand matters which are 
not essential to the offense need not be alleged.®* 
The indictment must allege facts and not matters 


[§ 59] 
fense—l. In General. 


posed.>? 


scriptive of the house. State v. An- 
derson, 83 Conn. 55, 75 A 81; State 
v. Anderson, 82 Conn. 111, 72 A 648. 
(12) A complaint charging defendant 
in the same count with being en- 
gaged in the business and employ- 
ment of both “registering bets and 
selling pools” is not open to the ob- 
jection of duplicity, as they are but 
different parts of one transaction. 
Com. v. Ferry, 146 Mass. 203, 15 NE 
484. (13) Where two counts charg- 
ing defendant with letting a house 
knowing that the lessee intended to 
use it aS a bawdyhouse are joined 
to a third count charging that after 
haying let it defendant did knowing- 
ly permit the lessee so to use it, 
the indictment does not charge two 
distinct offenses. State v. Abrahams, 
6 Iowa 117, 71 AmD 399. (14) An 
indictment is not objectionable be- 
cause one of the elements of dis- 
order charged is a violation of a 
statute making the act therein de- 
scribed a misdemeanor. State v. 
Moore, 75 N. J. L. 619, 68 A 165 
[app dism 223 U. S. 709, 32 SCt 519, 
56 L. ed. 623]. 

50. State v. De Ladson, 66 Conn. 
7, 38 A 531; Com. v. Hart, 10 Gray 
(Mass.) 465; Com. v. Robertson, 47 
Pa. Super. 472. 

[a] Surplusage. — Where it is 
manifest that the offense under the 
statute is intended to be charged and 
that it is plainly charged, other ex- 
pressions in the indictment which 
are not essential to a distinct state- 
ment of the offense may be_ re- 
garded as useless and rejected as 
surplusage where none of them is 
in conflict with the general purpose 
of the prosecution or inconsistent 
with an accurate description of the 
particular offense which is com- 
plained of. Com. v. Hart, 10 Gray 
(Mass.) 465. 

51. See Indictments and Informa- 
tions [22 Cyc 295]. 

52. Walt v. Peo., 46 Colo. 136, 104 
P 89; Taylor v. Com., 1 Duv. (Ky.) 
160 (holding that an _ indictment 
which charges defendant with ‘“‘suf- 
fering and permitting a disorderly 
house to be kept upon his planta- 
tion’ is insufficient in that it neither 
charges that defendant kept the dis- 
orderly house or leased it to an- 
other knowing the purpose for which 
it was intended to be used); Terr. v. 
McGrath, 16 N. M. 202, 114 P 364; 
Reg. v. France, 7 Que. Q. B..83. 


[a] Forms of indictment, infor- 
mation, or complaint.—U. S. v. Co- 
lumbus, 25 F. Cas. No. 14,841, 5 


Cranch C._C. 304; U.S. v. Dixon, 25 
¥) Cas.» No.,.14.970,;, 4. Cranch, G.-C. 
LOLs) Aiea Sie Mie Bilder, 25 EF. Cas. No. 
15, 039, 4 Cranch C. C, 507; Cahn v. 
State, 110 Ala. 56, 20 S 380; Price 
v. State, 96 Ala. 2, 11 S 128; Toney 
v.. State, 60 Ala. 97; Thatcher v. 
State, 48 Ark. 60, 2 SW 343; State 
v. Porter, 38 Ark. 637; Vanderworker 
v. State, 13.Ark, 700; State v.. De 
Ladson, 66 Conn. 7, 33 A 531; King v. 
State, 17 Fla. 183; Scarborough v. 
State, 46 Ga. 26; Peo. v. Buchanan, 
1 Ida. 681; Graeter v. State, 105 Ind. 
271, 4. NE 461; Padgett v. State, 68 
Ind. 46; Huber v. State, 25 Ind, 175: 
State v. Toombs, 79 Towa 741, 45 


rr er ar en reg ee aegis fr Ai Be fs fee eee 
, For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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NW 300; State v. Odell, 42 lowa 75; 
State y. Maurer, 7 Iowa 406; Arenz 


v., Com.,. 125; Ky. 737, 102 SW 238, 
31; Ky" 321)" Harlow: vy. Com, 11 
Bush (Ky.) 610; Wilson y. Com., 12 


B. Mon, (Ky.) 2; Smith v. Com., 6 B. 
Mon, (Ky.) 21;, Com. v. Davis, 9 
KyL 494; State v. Leroy, (La.) 78 S 
441; State v. Osgood, 85 Me. 288, 27 
A 154; State v. Stanley, 84 Me. 555, 
24 A 983; State v. Boardman, 64 Me. 
523; State v. Homer, 40 Me. 438; 
Board v. State, 71 Md. 275, 17 A 1044, 
17 AmSR 536, 4 LRA 675; Smith v. 
State, 6 Gill (Md.) 425; Com: iv. 
Kane, 173 Mass, 477, 53 NE 919; 
Com. v. Clark, 145 Mass. 251, 13 NE 
888; Com. v. Bulman, 118 Mass. 456, 
19 AmR 469; Com, v. Taylor, 14 Gray 
(Mass.) 26; Palmer vy. Peo., 43 Mich. 
414, 5 NW 450; State v. Grosofski, 
89 Minn. 343, 9 NW 1077; State v. 
Bregard, 76 Mo. 322; State v. Dame, 
60 N. H. 479, 49 AmR 331; State v. 
McGregor, 41 N. H. 407, 409; State 
Vv.) Bailey, 21. N, H. 3438; Terry 
McGrath, 16 N. M, 202, 114 P 364; 
Harwood y. Peo., 26 N. Y. 190, 16 
AbbPr 430, 84 AmD 175; Peo. v. City 
Prison, 154 App. Div. 250, 138 NYS 
1073 [rev on other grounds 208 N. Y. 
590 mem, 102 NE 1110 mem]; Peo. 
v. Klock, 48 Hun 275, 16 NYSt 565; 
Peo, v. Hatter, 22 NYS 688; Peo. v. 
Hulett, 15 NYS 630; State v. Patter- 
son, 29 N. C..70, 45 AmD 506; State 
v. Evans, 27 N. C. 603; Swagegart v. 
Terr., 6 Okl., 344,,50 RP 96; Irvin v. 
State, (Okl. Cr.) 176 P 83; Com. v. 
Stewart, 1 Serge. & R. (Pa.) 349 Com. 
Vv. Robertson, 47 Pa. Super. 472: Peo. 
v. Carey, 4 Park. Cr. (N. Y.) 238; 
State v. Flynn, 35 Tex. 354; Bass v. 
State, (Tex. Cr.) 66 SW 558: Cal- 
laghan v, State, 36 Tex. Cr. 536, 38 
SW. 188; Mansfield v. State, (Tex. 
Cr.) 24 Sw 901; Loraine v. State, 22 


‘Tex, A, 640, 3 SW 340; Lowe v. State, 


4 Tex. A. 34; State v. Nixon, 18 Vt 
70, 46 AmD "135; State v. Brown, 7 
Wash. 10, 34.P 132; Rex v. Rogier, 1 
B; & Cor272, 8 ECL 117, 107 Reprint 
102; Rex v. Higginson, ) Burr. 1232, 
12338, 97 Reprint 806; Reg. v. Wil- 
liams, 37 U. C. Q. B. 540. 

» Com. v. Kimball, 7 Gray 
(Mass.), 328; Tachini v. State, 59 Tex, 
Cr; -.5:553, 1:26 SW 1139. 

[a] Tllustrations——(1) Where the 
indictment is for keeping a disor- 


derly house where spirituous, vinous | 


or malt liquors are kept for sale 
without first obtaining a license, it 
is not necessary that the indictment 
allege that the liquors were _ intoxi- 
cating. _Tachini v. State, 59 Tex. Cr. 
55. 126 SW 1139. (2) In an indict- 
ment charging defendant with keep- 
ing a disorderly house it is not nec- 
essary to allege that the disorderly 
house was used by defendant, or by 
whom it was used. Com. v. Kimball, 
7 Gray. (Mass.) 328. 

54. Hickey v. State, 53 Ala. 514. 
See also Indictments and Informa- 
tions [22 Cyc 304]. 

55. Hickey v. State, 53 Ala. 514, 
517 (where the court said: “The 
averments, that the defendant kept 
and maintained a public nuisance, 
and that the trade in which he was 
engaged was illicit, are mere gen- 
eralities—conclusions of fact and 


of evidence ** or conclusions of fact or law.5> 
is it n cessary to anticipate matters of defense and 
allege facts rendering them unavailing.®® 

[§ 60] 2. Following Language of Statute. 
general rule, relative to charging an offense created 
by statute, is that it is sufficient to charge such 
offense in the language, or substantially in the lan- 
guage of the statute,°’ where the statute defines and 
deseribes the offense.°® 
tory offenses in connection with the keeping of a 
disorderly house.°*® 
word or phrase different from that given in the stat- 
ute is immaterial when the statutory term includes 


[§§ 58-60 
Nor 


The 


This rule apples to statu- 


The use in the indictment of a 


law, not imparting any strength to 
the indictment’). See also Indict- 
ments and, Informations [22 Cyc 


303]. 

56. Davidson v. State, 76 Tex. Cr. 
196, 173 SW 1037. See also Indict- 
ments and Informations [22 Cye 

]. 

{a] Dlustration.—Under a stat- 
ute providing that any “person who 
shall knowingly permit the keeping 
of a disorderly house in a building 
owned by him skall be deemed guilty 
of a misdemeanor,” it is unnecessary 
to allege that defendant had not im- 
mediately proceeded to prevent the 
keeping of it and had not given no- 
tice to the county attorney that such 
house was being kept on his prem- 
ises, since such matters, not being a 
part of the definition of the offense, 
were matters of defense. Davidson 


Vv. State, 765 Tex: Cr 1965-497, | hve 
SW 1037. 
57. See Indictments and Informa- 


tions [22 Cye 335]. 
58. See Indictments and Informa- 

tions [22 Cyc 339]. 
59. Colo—Walt v. Peo., 46 Colo. 
Howard v. Peo., 27 


136, 104,P 89; 

Colo. 296, 61 P 595. 
Tll.—Peo. v. Friend, 178 Ill. A. 95. 
Ind.—Woodward vy. State, 174 Ind. 


743, 93 NE 169. 

Iowa.—State v. Beebe, 115 Iowa 
128, 88 NW 358; State v. Toombs, 
79 Iowa 741, 45 NW. 300; State v. 


Alderman, 40 Iowa 375. 

Me.—State v. Osgood, 85 Me, 288, 
27 A 154; State v. Stevens, 40 Me. 
559; State v. Homer, 40 Me, 438. 

Mass. —Com. v. Ashley, 2 Gray 356. 

Mo.—State v. Bregard, 76 Mo. 322; 
State v. Newman, 152 Mo. A, 144, 
132 SW 753; State v. Raymond, 86 
Mo. A, 587. 

N. M.—Terr. v. McGrath, 16 N. M. 
202, 114 P 364. 

N. Y.—Peo, v. Reed, 46 App. Div. 
625, 61 NYS 520; Peo. vy. Klock, 48 
Hun 275. 
ae eee v. Terr., 6 Okl, 344, 


pol State v. Ah Sam, 14 Or. 347, 
Pa.—Com. v. Haines, 55° Pa. Super. 


359. ; 

Tex.—Farrell v. State, 64 Tex, Cr. 
200, 141 SW 5385; Schulze v. State, 
(Cr.)'/56 SW’ 918; ‘Callaghan. .'v. 
State, ;36 Tex. Cr. 536, 38 SW 188; 
Johnson vy. State, 28 Tex. A. 562, 13 
SW 1005; Brooks v. State, 4 Tex. A. 
567; Killman vy. State, 2 Tex. A. 222, 
28 AmR 432; Brown v. State, 2 Tex. 
A. 189. 

W. Va.—State v. Jones, 53 W. Va. 
613, 45 SE 916. 

Ont.—Reg. v. Spooner, 32 ea 451; 
Reg. 'v, Smith, 35.0; C'Q: 518. 
gees v. France, 7 he [Abani 23 

But see State v, Foster, 112 La. 
746, 38 S 670 (holding that an in- 
dictment charging defendant with 
being “guilty of keeping a disor- 
derly tavern or tippling house” is 
insufficient, although it follows the 
language of the statute; to be good 
the indictment should have specified 
what the disorder consisted in, as 
there are many kinds of disorder 
which are not indictable). 


§§ 60-62] 


that used in the indictment.*° Where, however, the 
statute does not define the offense, then an indict- 
ment following the language of the statute is insuf- 
ficient.6t Where a statute uses disjunctive language 
in defining an offense, an indictment under it may 


be drawn in the conjunctive.®? 
[§ 61] 3. Allegation of Place. 


jurisdictions it is unnecessary to allege the location 
of a disorderly house,®? yet it is usually deemed 
necessary, although ordinarily no great degree of 
particularity as to the exact location is required.** 
It has been held sufficient if it appears that it is in 
a particular city © or county within the jurisdiction 
Neither the house nor the lot on 
which it is situated need be named;*7 nor is any 
description of the realty ® or of the street in which 


of the court.® 


60. Howard v. Peo., 27 Colo. 396, 
61 P 595; Clifton v. State, 53 Ga. 241; 
State v. Beebe, 115 Iowa 128, 88 NW 
358; Peo. v. Klock, 48 Hun (N. Y.) 
275. 

[a] Dlustrations.—(1) Under a 
statute forbidding the keeping of any 
house to be used for fighting any 
“bird or animal,” an _ indictment 
which uses the words “game cocks” 
is sufficient. Peo. vy. Klock, 48 Hun 
(N. Y.) 275. (2) Under a statute 
making it an offense to keep a lewd 
house for the practice of fornication 
or adultery, a charge that defendant 
kept and maintained a lewd house is 
sufficient, without alleging that the 
place was kept for the practice of 
fornication or adultery, as such facts 
are implied in the term “lewd house.” 
Clifton v. State, 53 Ga. 241. 

[b] “Vagrants” and “Vagabonds.” 
—Under Pen. Code § 339, defining a 
disorderly house to be, among others, 
one that is kept as a resort for ‘va- 
grants,” an indictment following the 
wording of the statute, but using the 
word ‘‘vagabonds” instead of “va- 
grants,” is defective as to such 
clause, and evidence as to the pres- 
ence of vagrants or vagabonds must 
be excluded. Johnson v. State, 28 
Tex. A. 562, 183 SW 1005. 


61. State v. Foster, 112 La. 746, 
36 S 670. 

62. See supra § 58. 

63. Sparks v. State, 59 Ala, 82; 


Harlow v. Com., 11 Bush. (Ky.) 610. 


fa] Venue of offense.—‘“An aver- 
ment of the particular parish in 
which the house was situate, was 


contained in the form of indictment 
at common law. ... Whether it was 
a necessary averment, on authority, it 
is difficult to say. ... There occurs 
to us no sound reason for requiring 
an averment of the particular lo- 
cality of the house, except as a state- 
ment of the venue of the offence. The 
statute dispenses with allegations of 
venue; requiring that on the trial it 
should be proved....It is an in- 
tendment, or implication of law, that 
the offence stated in any indictment 
was committed in the county in 
which the indictment is found.” 
Sparks v. State, 59 Ala. 82, 86. 

64. Ill.—Chicago v. Murray, 185 
MILA S 351- 

Ind.—Johnson vy. State, 13 Ind. A. 
299, 41 NE 550. 

Iowa.—State v. Des Moines Union 
R. Co., 137 Iowa 570, 115 NW 232. 

Ky.—King v. Com., 154 Ky. 829, 
159 SW 5938, 48 LRANS 253; Meadows 
v. Com., 104 SW 954, 31 KyL 1159. 

Me.—State v. Stevens, 40 Me. 559. 

Mass.—Com. v. Kane, 173 Mass. 
477, 58 NE 919; Com. v. Shea, 150 
Mass. 314, 23 NE 47; Com. v. Dono- 
van, 16 Gray 18; Wells v. Com., 12 
Gray 326. 
erat ce v. Saunders, 29 Mich. 


Miss.—Handy v. State, -63 Miss. 
207, 56 AmR 803. 

Mo.—State v. Malloch, 269 Mo, 235, 
190 SW 266; State vy. McLaughlin, 160 
Mo. 33,,60 SW 1075; State v. New- 
man, 153 Mo. A. 144, 132 SW 753; 
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it is situated ® 


While in some 


house,74 


®tate v. Raymond, 86 Mo. A. 537. 

N. J.—Parker v. State, 61 N. J. L. 
308, 39 A’'651 [aff 62 N. J. L. 801 
mem, 45 A 1092 mem]. 
san eee v. State, (Cr.) 176 P 

Ss. D.—State v. Cambron, 20 S. D. 
282, 105 NW 241. 

Tex.—Wilson v. State, 61 Tex. Cr. 
628, 1386 SW 447; Sprague v. State, 
(Cr.) 44 SW 8387. 

Vt.—State v. Nixon, 18 Vt. 70, 46 
AmD 135. 

Alta.—Rex v. Marceau, 8 Alta. L. 


510. 

Ont.—Reg. v. Williams, 37 U. C. 
Q. B. 540. 

65. Ill—Chicago vy. Murray, 185 
Bi Ar Sot: 


Mass.—Com. v. Shea, 150 Mass, 314, 
23 NE 47; Com. v. Donovan, 16 Gray 
18; Wells v. Com., 12 Gray 326. 

N. M.—Terr. v. McGrath, 16 N. M. 
202, 114 P 364. : 

Vt.—State v. Nixon, 18 Vt. 70, 46 
AmD 135. 

Ont.—Reg. v. Williams, 37 U. C. 

Where a 


Q. B. 540. 

[a] Illustrations.—(1) 
statute makes every person guilty of 
misdemeanor who shall set up or 
keep a house of prostitution within 
seven hundred feet of any theater, 
hall of any benevolent or fraternal 
society, etc., an indictment alleging 
that accused “did set up and keep a 
house of prostitution and ill fame 
at, and within” a certain city within 
seven hundred feet of a certain thea- 
ter, ete., is sufficient. Terr. v. Mc- 
Grath, 16 N. M. 202, 114 P 364. (2) 
Where an information describes the 
parties as of the township of East 
Whitby, and has “county of Ontario” 
in the margin, and charges that they 
kept a house of ill fame, but does not 
expressly allege that they did so in 
that township or county, and the evi- 
dence shows that their place, at 
which such house was kept, was in 
East Whitby, in which the justices 
have jurisdiction, the information is 
sufficient. Reg. v. Williams, 37 U. C. 
Q. B. 540. 

66. Iowa.—State v. Des Moines 
Union R. Co., 187 Iowa 570, 115 NW 
232; State v. Crogan, 8 Iowa 523. 

Ky.—King v. Com., 154 Ky. 829, 
159 SW 5938, 48 LRANS 253 (holding 
that the place need not be specified 
further than to show it was within 
the jurisdiction of the court, unless 
it is desired to procure an order of 
abatement). 

Miss.—Handy v. State, 63 Miss. 
207, 56 AmR 803. 

Mo.—State v. Newman, 152 Mo. A. 
144, 132 SW 753; State v. Raymond, 
86 Mo. A. 537. But see State v. Mc- 
Laughlin, 160 Mo. 33, 60 SW 1075 
(holding that where a statute makes 
it a felony to display the sign of an 
honest occupation on a house used as 
a common assignation house, an in- 
dictment which states that the house 
on which the sign was displayed was 
in G county, without any further de- 
scription, is fatally defective, as de- 
fendant was entitled to a particular 
description), © 
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necessary. However, it has also 


been held that the location of the house should be 
correctly laid,’° and that some particular house must 
be designated.74_ An indictment for keeping a house 
of ill fame need not charge that the house was in 
a public place.” 

[§ 62] 4. Allegation of Time—a. Of Keeping. 
The general rules of criminal law pleading with re- 
spect to the averment of the time of the offense 73 
apply to the offense of the keeping a disorderly 
So where the common-law rule has not 
been changed by statute, it is necessary to allege 
that the offense was committed on a day certain," 
but as time is not ordinarily of the essence of the 
offense the particular date charged is not material," 


S. D.—State v. Cambron, 20 S. D. 
282, 105 NW 241. 

Tex.—Farrell v. State, 64 Tex. Cr. 
200, 141 SW 585; Wilson v. State, 61 
Tex. Cr. 628, 136 SW 447. 


67. State v. Cambron, 20 S. D. 
282, 105 NW 241; Sprague v. State, 
(Tex. Cr.) 44 SW 887. 

68. Johnson v. State, 13 Ind. A. 
299, 41 NE 550; State v. Prescott, 33 
N. H. 212. 

69. State v. Stevens, 40 Me. 559. 

70. Peo. v.. Clark, 1 Wheel. Cr: 


(N. Y.) 288, 292 note [cit 3 CityHall 
Rec (N. Y.) 128]. And see Davis v. 
State, 52 Ind. 488 (holding that, 
where a statute provides that in ob- 
taining a liquor license the precise 
location of the house shall be given, 
an indictment under such act charg- 
ing defendant with keeping a disor- 
derly house which, while averring 
that he had a license, failed to aver 
the place to which his license was 
applicable, and that the place was 
kept in a disorderly manner, is in- 
sufficient). 

71. Meadows v. Com., 104 SW 954, 
31 KyL 1159; Com. v. Kane, 173 Mass. 
477, 538 NE 919; Northern Pac. R. Co. 
v. Whalen, 3 ‘Wash. T. 452, 17 P 890. 

[a] Sufficiency of designation.— 
In a prosecution, under a statute, for 
being present at “any place, house, 
building, or tenement’ where and 
when implements for smoking opium 
and preparations of opium are found, 
a complaint describing the place as 
“the rooms designated as suite two 
in the first story of the building situ- 
ated and numbered sixty-three in 
Emerald Street in said city of Bos- 
ton” is sufficient. Com. v. Kane, 173 
Mass. 477, 481, 53 NE 919. 

72. State v. Jones, 53 W. Va. 613, 
45 SE 916. 

73. See Indictments and Informa- 
tions [22 Cyc 313]. 

74. Wells v. Com., 12 Gray (Mass.) 
326; State v. Dufour, 123 Minn. 451, 
143 NW 1126, 49 LRANS 792; State 
v. Prescott, 33 N. H. 212. 

75. Wells v. Com., 12 Gray (Mass.) 
326: Reg. v. Williams, 37 U. C. Q. B. 
54 


0. 

76. Mich.—Peo. vy. Saunders, 29 
Mich. 269. : 

Minn.—State v. Dufour, 123 Minn. 
451, 453, 143 NW 1126, 49 LRANS 
792. 

N. H—State v. Prescott, 33 N. H. 
212. 

Okl.—Irvin v. State, 176 P 83. 

W. Va.—State v. Jones, 53 W. Va. 
613, 45 SE 916. 

“In general it is not necessary to 
prove the commission of a crime on 
the precise day, or even year, laid in 
the indictment, except where the 
time is a material ingredient of the 
offense, as where the act done is un- 
lawful only during certain seasons, 
on certain days, or at certain hours 
of the day. ... No reason occurs to 
us why this sort of an offense should 
form an exception to the general rule, 
and we hold, in accordance with what 
seems to be the better reason, that 
the crime of keeping a_ disorderly 
house is governed by the general 
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provided it is not an impossible date," or after the 
finding of the indictment,’> or subject to the bar 
of the statute of limitations.7® By statute in some 
jurisdictions an entire omission of the date is not 
fatal.®° 

The continuendo. It has been held that the charge 
of keeping a disorderly house imports a continuing 
offense“? and therefore a continuendo, while not 
improper,®? is not necessary, and an averment that 
it was kept on a single day is sufficient,®* at least 
if the place has acquired the character of being 
disorderly.8¢ On the other hand it is held that, con- 
tinuity being an element of the offense, it must be 
alleged,S> and with certainty.S° However, it is 
usually sufficient to allege the keeping on a speci- 
fied date and on other days between that date and 
another specified date either prior ** or subsequent 
thereto.8® Ordinarily it is unnecessary to repeat the 
allegation of time in subsequent clauses of the in- 
formation or indictment, unless the context requires 
it.8* 

[§ 63] b. Of Letting, Etc. It has been held that 
an indictment for letting a place to be used for 


principle that the allegation of time 86. 
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Wells v. Com., 12 Gray (Mass.) 


[$$ 62-65: 


purposes of prostitution must allege some day as the: 
time of making the lease,®°° but usually this is held 
to be unnecessary.°! 

{[§ 64] c. Of Frequenting, Etc. An indictment 
charging defendant with frequenting a dineedy 
house on a particular day is sufficient.” 

[§ 65] 5. Keeping Disorderly House—a. In Gen- 
eral. An indictment or information charging the 
offense of keeping a disorderly house must allege 
that defendant °° at a specified place °* and time, 
where the common-law rule has not been changed by 
statute,’®> kept a house or place which, either by 
reason of the purpose for which it was kept, or the 
manner in which it was kept, was disorderly.°® 
Where, however, the facts stated in a common-law 
indictment show that the offense was committed, it 
is unnecessary to allege that defendant kept up and 
maintained a disorderly house.®7 While it has been 
held that where the house is a nuisance per se, it is 
sufficient to charge defendant generally with keeping 
a disorderly house,®* the general rule is that facts 
showing the special circumstances rendering the 
house disorderly must be alleged.°? Where the of- 


49 AmR 331. 


is not material, and that it is not 


necessary 
of the offense within the time laid in| 
the indictment.” State v. Dufour, 
supra. 

77. State v. Jones, 53 W. Va. 613, | 
45 SE 916. 

78. Irvin v. State, (O =) 176 P 
83; State v. Jones, 53 W. Va. 613, 45 
SE 916. 

79. Combs v. Com., 119 Ky. 836, 
84 SW 753, 27 KyL 273; State v. 
Jones, 53 W. Va. 613, 45 SE 916 

80. U. S. v. Burch, 24 F. Cas. No 
14,682, 1 Cranch C. C. 36; State v. 
Wister, 62 Mo. 592. 

81. Rex v. Keeping, 34 N. S. 442. 


82. Wells v. Com., 12 Gray (Mass.) 


326. 
83. Lismore v. State,.94 Ark. 207, 


126 SW 853: Wells v. Com., 12 Gray | 


( Mass.) 326: Peo. v. Russell, 110 
Mich. 46, 67 NW 1099; Reed v. State, 
(Tex. Cr.) 29 SW 1085. 
84. State v. Reckards, 21 Minn. 47. 
85. Hickey v. State, 53 Ala. 514; 
Com. v. Myers, 56 SW 412. 21 KyL 
1770; Rex v. Keeping, 34 N.S. 442. 


And see Com. vy. Bessler, 97 Ky. 498, 
30 SW 1012, 17 KyL 357 (holding that 
where the offense is laid as a com- 
mon nuisance, words charging a repe- 
tition or frequency of the disorderly 
acts are necessary). 

{a] Sufficiency of allegation.— 
(1) An indictment for keeping a dis- 
orderly house, which charges that 
the house complained of was kept 
and maintained on a certain day, “and 
on other days before and since, and 
at which men and women of evil 
fame met and congregated, and there 
remained, beth by day -and night,” 
gambling, quarreling, drinking, etc., 
sufficiently alleges a repetition or 
continuance of the disorder. Com. v. 
Myers, 56 SW 412, 21 KyL 1770. (2) 
Where defendant was convicted be- 
fore a magistrate of the city of 
Halifax of the offense of keeping a 
disorderly hovse on April 21, 1901, 
and on divers other days and times 
during the month of April, 1901, it 
was held on habeas corpus that the 
offense as charged did not constitute 
more than one offense, and the word 
“keeping” implied a continuing of- 
fense. Rex v. Keeping, 34 N. S. 442. 
(8) An indictment charging a person 
with keeping a disorderly house “on 
the days of , 1894, and be- 
fore the finding of the indictment,” 
without containing any words charg- 
ing a repetition or frequency of the 
acts of disorder, etc., is insufficient. 
Com. v. Bessler, 97 Ky. 498, 499, 30 
SW 1012, 17 KyL 357. 


to prove the commission | NW. 450. 


| 326; Palmer v. 


Peo., 43 Mich. 411, 5 
But see Reg. v. Williams, 
37 U. C. Q. B. 540 (holding that an 
indictment for keeping a house of 
ill fame on a day certain and on oth- 


er days and times before that is 
| sufficient). 
[a] Sufficiency of allegations.—A 


aforesaid, 


complaint was sufficient which al- 
leged that “on the 2d day of Febru- 
ary. A. D. 1880, and for thirty days 
next preceding said day, at the city 
of Ionia, in said county, Lizzie L. 
Palmer is and for said thirty days 
has been, a disorderly person within 
the meaning of section one of chapter 
fifty-three of the Compiled Laws of 
said State, for that she, the said Liz- 
zie L. Palmer, at the city of Ionia 
is and was for said thirty 
days the keeper of a bawdy house, 
contrary to the forms of the statute.” 
Palmer v. Peo., 43 Mich. 414, 415, 5 
NW. 450. 

87. Peo. v. Russell, 110 Mich. 46, 
67 NW 1099; Reg. v. Williams, 37 U. 
Cc. Q. B. 540. 

88. Com. vy. Shea, 150 Mass. 314, 
23 NE 47; Com. y. Clark, 145 Mass. 
251, 13 NE 888; Com. vy. Langley, 14 
Gray (Mass.) 21; State v. Bailey, 21 
N. H. 343; Novy v. State, 62 Tex. Cr. 
492, 138 SW 139; Wimberly v. State, 
53 Tex. Cr. 11, 108 SW 384; Rex v. 


Higginson, 2 Burr. 1232, 97 Reprint 
806. 
89. Com. v. Langley, 14 Gray 


(Mass.) 21; State v. Brady, 16 R. I. 
51,°12 A 238. See also Indictments 
and Informations [22 Cyc 320]. 


90. Com. v. Moore, 11 Cush. 
(Mass.) 600. 
91. Graeter v. State, 105 Ind. 271, 


4 NE 461 (holding that under Rev. 
St. [1881] § 1994, an indictment al- 
leging that a certain house had 
theretofore been let to a person 
named, and that subsequent to the 
letting defendant had knowingly per- 
mitted it to be kept as a disorderly 
house sufficiently states that the 
house was so let at the date of the 
offense); Smith v. State, 6 Gill (Md.) 


425;, Com. y. Harrington, 3 Pick. 
(Mass.) 26. 
92. State v. Ah Sam, 14 Or. 347, 13 


P 303 (holding that where an indict- 
ment charges a continuing offense, it 
is sufficient to allege the offense as 
having been committed on a particu- 
lar day). 

93. See infra § 66. 
et Allegation of place see supra § 

Allegation of time see supra 

§§ 62-64. 

96. State v. Dame, 60 N. H. 479, 


97. State v. Wilson, 93 N. C. 608. 

98. State v. Dame, 60 N. H. 479, 
49 AmR 331; Lord v. State, 16 N. H. 
525, 41 AmD 729; State v. Claney, 99 
Wash. 47, 168 P 894; Rex v. Dixon, 10 
Mod. 335, 88 Reprint 753; Rex v. Ma- 
son, 2 Leach C. C. 548; Reg. v. France, 
. And see Com. v. 
30 Mass. 359, 362 (where the 
court said: “It is sufficient to charge 
a person generally with keeping a 
house of ill fame, a disorderly house, 
or a common gambling house. Hawk, 
bk. .2,.cG., 25, § 57; (Davis’s Prec. of 


Indictménts, 140, 198; Rex v. Hig- 
ginson, 2 Burr. 1232, 97 Reprint. 
806"); Rex v. Rogier, 1 B..& C. 272, 


8 ECL 117, 107 Reprint 102 (where: 
the reporter states that Holroyd, J.,. 
in his concurring opinion further 
added that in his opinion it would 
have been sufficient “merely to have 
alleged that the defendants kept a 
common gaming-house’’). But, see 
Vanderworker v. State, 13 Ark. 700, 
701 (where the court said: “There 
are highly respectable dicta in the: 
books that a general charge that the 
defendant kept and maintained a com-: 
mon gaming house, would be suffi- 
cient. Halroyd, J., in the Rex v. 
Rogier, supra, Morton, J. in Com. v.. 
Pray, 13 Pick. (Mass.) 359; Rex 
v. Dixon, 10 Mod. 335, 88 Reprint 
753; Rex y. Mason, 2 Leach C. C. 548. 
We think, however, that the weight 
of authority requires a further alle- 
gation in general terms of what was 
transacted there’); Peo. v. Jackson, 
3 Den. (N. Y.) 101, 1038, 45 AmD 449 
(where Bronson, C. J., said: -“I do 
not think the general charge would 
be enough in an indictment at the 
common law,” and cited Archbold Cr. 
Pl. p 600, and 3 Chitty Cr. L. pp 678, 
674, to the effect that precedents re- 
quire further allegations such as 
“that the defendant did cause and 
procure divers idle and evil disposed 
persons to frequent the house, and 
play at illegal games, &c.; and some- 
times, disturbances and breaches of 
the peace ait added’). 

99. -U. U. S. v. Milburn, a F. 
Cas. No. 1 767, 4 Cranch C. C. 719 

Ind.—Hosea v. State, 47 Ind. 180; 
Leary v. State, 39 Ind. 544 


Ky.—Taylor v. Com.. 1 Duy. 160; 
Frederick v. Com., 4 B. Mon. 7. 
La.—State v. Foster, 112 La. 746, 


36S 670. 
Me.—State v. Stevens, 40 Me. 559. 
N. H.—State v. Dame, 60 N. H. 479, 
49 age 331. 
J.—State v. De Lorenzo, 80 N. J. 
L. ot: 78 A 660; Linden Park Blood 
Horse Assoc. y. State, 55 N, J. L. 557, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 65-71] 


fense remains as defined at common law, an indict- 
ment for its commission,may be framed as at com- 
mon law or at the election of the pleader; where 
there are general statutory provisions governing the 
forms of indictment, the indictment may be drawn 
in conformity with such statutes.? 

[§ 66] b. Connecting Defendant with the Keep- 
ing. The indictment must connect defendant with 
the keeping of the house at the time it is alleged 
to be disorderly,? although it need not be expressly 
alleged that he was the keeper.» Where defendant is 
charged as the keeper of a disorderly house, the 
particular acts which show that accused aided and 
abetted the keeping of a disorderly house need not 
be alleged in the indictment.* 

[§ 67] c. Defendant’s Knowledge. At common 
law an indictment which specifically charges defend- 
ant with keeping a disorderly house is sufficient 
without a specific allegation that he knew the char- 
acter of the house;° and a like ruling has been made 
under some statutes.® 


[§ 68]. d. That House Was ‘‘Resorted to.’’ It 


DISORDERLY HOUSES 


[18 C.J.) 1257 
has been held that an averment that a house or 
tenement is ‘‘used’’ for the purposes forbidden by , 
the statute is not equivalent to an averment that 
it was ‘‘resorted to,’’ the term used by the statute;? 
but there is also authority to the contrary.’ 

[§ 69] e. Keeping for Gain. An allegation that 
the house is kept for lucre is not material and need 
not be made.® 

[§ 70] f. Averments as to Frequenters or In- 
mates. It is not necessary to allege the character of 
the persons who frequent the house.t° Nor is it 
necessary that an indictment for keeping a disorder- 
ly house state the names of the frequenters or in- 
mates of the house,!! even in the case of a bawdy- 
house 1? or a gaming house.1* However, the rule is 
otherwise under some statutes,.4 

[§ 71] g. Charging Offense as a Common Nui- 
sance. An indictment for keeping a disorderly house 
as a common nuisance must conclude by alleging that 
the act or acts were to the common nuisance of the 
publie,® or with words of similar import.t® It has 
been held, however, that where the facts stated in 


27 AwtO91. 
N.. Y.—Peo. v. Miller, 81 App. Div. 
255, 80 NYS 1070. 
Pa.—Com, v. Stewart, 1 Serg. & R. 
342. sufficient, 


Eng.—Rex v. Higginson, 2 Burr. 
1232, 97 Reprint 806. 

[a] Sufficiency of allegations of 
disorder.—An indictment charging 
that defendant ‘did keep and: main- 
tain, and yet doth keep and main- 
tain, a certain common, ill-governed 
and disorderly hcuse; and in the said 
house. for his own lucre and profit, 
certain evil and ill-disposed persons, 
of ill name and fame and of dishon- 
est conversation, do frequent and 
come together, then and the said oth- 
er days and times, there unlawfully 
and wilfully did cause and procure; 
and the said persons in the said 
house, then and the said other days 
and times, there to be and remain, 
fighting of cocks, boxing, playing at 
cudgels, and misbehaving themselves, 
unlawfully and wilfully did permit 
and yet doth permit,’ was held not 
to be subject to demurrer on the 
ground of being too general. Rex v. 
Fi akan abe a 2 Burr. 1232, 97 Reprint 

0 


1. Hickey v. State, 53 Ala. 514. 
[a] Common-law forms of indict- 
ment for keeping a disorderly house 
see Cahn y. State, 110 Ala, 56, 20 S 
380; Price v. State, 96 Ala. 1, 11 S 
128; Thatcher v. State, 48 Ark. 60, 
2 SW 343; Gardner v. Bain, 5 Lans. 
(N. Y.) 256; Com. v. Galebach, 23 Pa. 
Dist. 727; State v. MeGahan, 48 W. 
Va. 438, 37 SE 573. 
2. Ky.—Com. y. Davis, 9 KyL 494. 
Mass.—Com. v. Stahl, 7 Allen 304. 
a yg ak v. Vette, (A.) 78 SW 
N. Y.—People v. Miller, 81 App. 
Div. 255, 80 NYS 1070, 17 N. Y. Cr. 263. 
Tex.—Jackson vy. State, 77 Tex. Cr. 
483, 179 SW 711; Wimberly v. State, 
53 Tex. Cr. 11, 108 SW 384; Lamar 
v. State, 30 Tex. A. 693, 18 SW 788. 
{a] MNlustrations.—(1) Under a 
statute which declares a penalty for 
“any owner, lessee, or tenant’ who 
shall keep a disorderly house, an in- 
dictment for that offense is fatally 
defective which fails to allege that 
accused was the owner, lessee, or 
tenant of the house. Lamar vy. State, 
30 Tex. A. 6938, 18 SW 788. But see 
Novy v. State, 62 Tex. Cr. 492, 138 
SW 139 (holding that, in an indict- 
ment charging defendant with aiding 
or abetting the keeping of a disor- 
derly house, it is unnecessary to al- 
lege that he was the owner or lessee 
of it). (2) Under a statute provid- 
ing that “fall houses] ... used as a 
place of resort, where women are 
employed to draw custom, dance, or 
for purposes of prostitution... are 
nuisances,” .an information which 


. 
L 


charges that defendant kept a house 
which was then ‘used as a place of 
resort where women are employed 
to draw custom and to dance” is in- 
in that it does not allege 
that women were employed to draw 
custom and dance at the time defend- 
ant was said to have kept the house. 
“eee v. Brown, 7 Wash, 10, 11, 34 P 

8. State v. Ball, 93 Kan. 606, 144 
P 1012 (holding that where the lan- 
guage used necessarily imports that 
defendant was in control of the prem- 
ises, it is sufficient without an ex- 
press allegation to that effect). . 

4. Rosencranz v. U. S., 155 Fed. 
38, 83 CCA 634. 

5. Cahn v. State, 110 Ala. 56, 2 
S 380; Price v. State, 96 Ala, 1, 11 
S 128; Thatcher v. State, 48 Ark, 
60, 2 SW 343; Com. v..Davis, 9 KyL 
494; State v. Bailey, 21 N. H. 348. 

Necessity of knowledge see supra 
§§ 38, 44, 47. 

6.. State v. Malloch, 269 Mo. 235, 
190 SW 266; State v. Olds, 217 Mo. 
305, 116 SW 1080; Brown v. Toledo, 
5 OhS&CP 210, 7 OhNP 435; Farrell 
v. State, 64 Tex. Cr. 200, 141 SW 
535. But see Peo. v. Miller, 81 App. 
Div. 255, 80 NYS 1070, 17 NYCr 263 
(where an information which did not 
show defendant’s knowledge of the 
disorderly character of the house in 
question or of the disorderly conduct 
of certain women who were found 
therein, was held insufficient, under 
Code Cr. Proce. §§ 148, 149). 

7. Com. v. Stahl, 7 Allen (Mass.) 

4 


304. 

8. State v. Brady, 16 R. I, 51, 12 
A 2388. And see Brooks v. State, 4 
Tex. A. 567 (holding that an indict- 
ment which alleges that defendant 
“did keep. and yet doth keep, a dis- 
orderly house, which said disorderly 
house was then and there a house 
kept for the purpose of public pros- 
titution, and as a common resort for 
prostitutes,” ete., need not further 
allege that prostitutes did resort to 
the house). 

oa Ala.—Sparks v. State, 59 Ala, 
82. 

Ark.—State v. Porter, 38 Ark. 637. 

Me.—State v. Homer, 40 Me. 438. 

Mass.—Com. v. Wood, 97 Mass. 
225: Com. v. Ashley, 2 Gray 356. 


Sane H.—State v. Bailey, 21 N. H. 

N. J.—State v. Parks, 61 N. J. L. 
438, 39 A 1023. 

vVt.—State v. Nixon, 18 Vt. 70, 46 
AmD 135. 

10. State v. Dame, 60 N. H. 479, 49 


AmR 331. But see State v. Brown, 7 
Wash. 10, 34 P 132 (holding that an 
information for keeping a disorder- 
ly house where women are employed 
to draw custom and dance, which 
does not show that the conduct, char- 


acter, or conversation was improper 
or morally corrupting to the fre- 
quenters, is defective, for the statute 
intended to suppress places conduct- 
ed in a manner to outrage decency, 
not to condemn the employment of 
women, in all cases, even for the pur- 
pose of drawing custom and dancing 
regardless of the effect thereof upon 
the community). 

11. Iowa.—State v. 115 
Iowa 128, 88 NW 858. 

Mo.—Poplar Bluff v. Meadows, 187 
Mo. A. 450, 173 SW 11; State v. Ray- 
mond, 86 Mo. A. 587. 
mand H.—State v. Prescott, 33 N. H. 

N. C.—State v. Patterson, 99 N. C. 
70, 45 AmD 506. 

Oh.—Brown v. Toledo, 5 OhS&CP 
210, 7 OHNP 435. 

Eng.—Rex v. Higginson, 2 
1232, 97 Reprint 806. 

12. State v. Beebe, 115 Iowa 128, 
88 NW 358; Poplar Bluff v. Meadows, 
187 Mo. A. 450, 173 SW 11; State v. 
Raymond, 86 Mo. A. 587; State v. 
Patterson, 29 N. C. 70. 45 AmD 506. 

13. State v. Prescott, 33 N. H. 212. 


Beebe, 


Burr. 


2 


14. Sowle v. State, 11 Ind. 492 
(holding that under a statute provid- 
ing that if any person shall suffer 
his building to be used for gambling 
he shall be fined, ete.; an informa- 
tion must state the names of the per- 
sons permitted to gamble, or show a 
valid reason for not giving them). 
15. Ind—Mains v. State, 42 Ind. 
327, 13 AmR 364. 
TIowa.—State vy. Odell, 42 Iowa 75, 
Me.—State v. Stevens, 40 Me. 559. 
See 1 Chitty Cr. L. p 245. 
Mass.—Com. v. lLavonsair, 132 
Mass. 1. 
peinisiae cn v. Com., 2 Serg. & R. 
[a] Applications of rule.—(1) In 
an indictment charging the keeping 
of a house of ill fame as a common 
nuisance, the mere insertion of the 
words “at which [said house] pros- 
titution and lewdness were then car- 
ried on and permitted” does not war- 
rant the conclusion that the of- 
fense charged is that of keeping a 
house of ill fame instead of a com- 
mon nuisance. State v. Odell, 42 
Iowa 75, 77. (2) The insertion of the 
words “to wit, a certain house of ill 
fame,” under a charge of keeping a 
certain common nuisance, cannot be 
rejected as surplusage, as they charge 
an offense under an act against the 
maintenance of houses of ill fame, 
and not under an act making such 


houses a common nuisance. Com. vy. 
Lavonsair, 132 Mass. 1. 
16. Ark.—Thatcher v. State, 48 


Ark. 60, 2 SW 343. 
Iowa.—State v. Odell, 42 Iowa 15; 
State v. Alderman, 40 Iowa 375. 
Mass.—Com. v. Donovan, 16 Gray 


1258 [180.5.] 


a common-law indictment show that the offense was 
committed, it is unnecessary to allege the conclusion 
that the acts specified were ‘‘to the common nui- 
sance,’’ ete.17 But when the indictment is for an 
offense created by statute, and such offense is made 
a crime independent of other facts or circumstances, 
the above conclusion in the indictment is unneces- 
sary.18 And it has also been held that the omission 
of the words ‘‘to the common nuisance’’ is imma- 
terial, when the acts constitute a nuisance per se.?® 
And in any ease it is unnecessary to allege the par- 
ticular persons who were disturbed by the acts 
which constitute the house a disorderly house.?° 

[§ 72] h. Bawdyhouse. In connection with an 
indictment at common law for keeping a bawdyhouse 
the only allegation not covered by the above men- 
tioned general rules is in regard to the sex of the 
frequenters. It has been held that an indictment 
which does not allege that the persons who fre- 
quented the house were of both sexes is insufficient.?? 
However, the usual form of an indictment for keep- 
ing a disorderly house contains an averment that 
‘* men and women of evil name,’’ ete., and such an 
indictment is ordinarily held sufficient to cover the 


18; Wells v. Com., 12 Gray 326; Com, 
v. Floyd, 11 Gray 52 note; Com. v. 
Davis, 11 Gray 48. 

Minn.—State v. Grosofski, 89 Minn. 
343, 94 NW 1077. 

Pa.—Com. v. Haines, 55 Pa. Super. 


titled 


fense 


DIS ORDERLY HOUSES 


resorted to’’ where the statute is en- 
“Of offenses against chastity, 
morality, and decency,” 
clusion is not necessary. 
is keeping a house not as ‘a 


common nuisance,” but as an offense 


[§§ 71-73 


keeping of a heaanaeaseea Where the keeping of 
a bawdyhouse or house of ill fame is made a statu- 
tory offense, it is usually sufficient to follow the 
language of the statute,?* 

[§ 73] i. Gaming House. While it has been held 
that at common law the indictment should charge 
defendant as keeper of a ‘‘common gaming-house,’’** 
yet an indictment charging defendant with keeping 
a disorderly house and alleging acts showing that 
the house was a gaming house would seem to be 
sufficient.25 It is usual to charge that defendant did 
procure persons of evil fame and disposition to 
assemble there, etc., yet as a common gaming house 
is a nuisance per se, it has been held sufficient to 
charge the keeping of such a house generally.2* In 
such an indictment it is not essential to set out what 
particular games were carried on in the house by its 
patrons,*’ or that the games played were games of 
chanee.*® A common-law indictment for keeping a 
‘fecommon gaming-house’’ is not vitiated by econ- 
eluding ‘‘against the form of the statute.’’ 2” Where 
keeping a gaming house is a statutory offense, an 
indictment substantially following the language of 
the statute is sufficient.°° 


50 P 96. 

Tex.—Mosher v. State, 62 Tex. Cr. 
42, 136 SW 467; Loraine v. State, 22 
Tex. A. 640, 3 SW 340; Brooks v. 
State, 4 Tex. A. 567; Brown vy. State, 
2 Tex. A, 189; Thompson v. State, 2 
Tex,, A. 82 


such a con- 
The of- 


359. against “chastity,” etc.); State v. Ho- 


Tex.—State v. Flynn, 35 Tex. 354. 

[a]. Sufficiency of allegations.— 
(1) Where an indictment alleges that 
defendant kept and maintained a 
building used as a house of ill fame 
“to the common nuisance of all good 
citizens,” ete., it is sufficient without 
expressly averring that he kept and 
maintained a common nuisance. 
Wells v. Com., 12 Gray (Mass.) 326. 
(2) An indictment charging defend- 
ant with keeping a house on the 
highway in the city of Houston, in 
the county of Harris, ‘‘as, and for a 
resort for evil-disposed, drunken and 
disorderly persons; and said house 
was then and there, with the consent 
of said John Flynn, defendant, re- 
sorted to by persons’ who, by loud 
talking, swearing, etc., greatly an- 
noyed passers upon the highway and 
citizens in the neighborhood, suf- 
ficiently charges a common nuisance 
under Paschal Dig. art 2034. State v. 
Flynn, 35 Tex. 354. (8) An _ indict- 
ment alleging that defendant kept a 
house of ill fame, resorted to for 
the purpose of prostitution and lewd- 
ness, “and at which prostitution and 
lewdness were carried on and per- 
mitted, to the disturbance of others," 
sufficiently charges the offense of 
nuisancé under Code (1873) § 4091. 
State v. Odell, 42 Iowa 75; State v. 
Alderman, 40 Iowa 375. (4) An in- 
formation averring that defendant 
“did keep and maintain and does now 
keep a certain common ill governed, 
and disorderly house and place to the 
encouragement of idleness, . gaming, 
drinking, and other misbehavior to 
the community and disturbance of 
the good citizens of this common- 
wealth, residing and_being in the 
neighborhood,” is. sufficient to sup- 
port an indictment charging defend- 
ant, in the precise language of Act 
March 31, 1860 § 42 (P. L. p 3882), 
with keeping a disorderly house “to 
the common nuisance and disturbance 
of the neighborhood.” It is immate- 
rial that the house is not charged 
to be a common nuisance in the in- 


formation. Com. v. aines, 55 Pa. 
Super. 359. 
17. State v. Wilson, 93 N. C. 608. 


18. State v. Osgood, 85 Me, 288, 
27 A 154; State v. Stevens, 40 Me. 
559, 561 (holding that under a stat- 
ute prohibiting “houses of ill fame 


mer, 40 Me. 488; Com. v. Lavonsair, 
132 Mass..1. 

19. Com. v. Ashley, 2 Gray (Mass.) 
356; State v. Baldwin, 17 N, C. 195, 
197; Rex v. Dixon, 10 Mod. 335, 88 
Reprint 752. 

“If the facts charged must, from 
their very nature, have created a 
nuisance to the citizens in general, 
the words ad commune nocumentum, 
though always proper and safest to 
be inserted, may be omitted, for they 
neither describe the crime nor the 
facts which constitute it. Such facts 
necessarily show the crime. If the 
faets charged show an offense incon- 
venient and troublesome, that may 
have extended its annoyance to the 
community, or may have reached 
only certain individuals of that com- 
munity, the averment of ad com- 
mune nocumentum becomes indispen- 
sable.” State v. Baldwin, supra. 

20. State v. Dame, 60 N. H. 479, 
47 AmR 331. 

21. State v. Evans, 27 N. C. 603. 
And see Com. v. Ford, 12 Kyl 507 
(holding that it is not sufficient to 
allege in an indictment for keeping 
a bawdyhouse that defendant suf- 
fered persons of different sexes, not 
married to each other, to assemble in 
a house under his control, and there 
have carnal sexual intercourse with 
each other, and to indulge in lewd 
and lascivious conduct. <A  bawdy- 
house is a house of ill fame, kept for 
the resort and unlawful commerce of 
lewd people of both sexes. But see 
Toney v. State, 60 Ala. 97 (holding 
an indictment charging that defend- 
ant ‘‘‘did keep a certain house of ill 
fame, then and there resorted to for 
the purpose’ of public: prostitution 
and lewdness’ . charges the com- 
mon-law misdemeanor of keeping a 
bawdy-house’’). 

‘22. Cahn vy. State, 110 Ala. 56, 20 
S 380; Rhodes v. Com., 10 KyL 722. 

Forms of puptotineny see supra § 


Bg. 
23. Colo,.—Howard v. Peo., 27 Colo. 
60 Ga. 656; 


Clifton v. State, 
Beebe, 115 Iowa 
128, 88 NW 358. 


396, 61 P 595. 
Ga.—Jordan vy. State, 
53 Ga. 241, 
Ind.—Betts v. State, 93 Ind. 375. 
Iowa.—State_ v. 
Mass.—Com. v. Ashley, 2 Gray 356. 
Okl.—Swaggart v, Terr., 6 Okl. 344, 


W. Va.—State  v. Jones, 538 W. Va. 
613, 45 SE 916. 

See also supra § 60. 

[a] Allegations held unnecessary. 
—(1) An indictment for keeping a 
house of ill fame need not allege that 
it was feloniously done. State v. 
Beebe, 115 Iowa 128, 88 NW 358. (2) 
The indictment need not define the 
meaning of the term “house of ill 
fame.” Betts v. State, 93 Ind. 375. 
(8) It is unnecessary to allege that 
prostitutes did congregate and re- 
sort at such house. Brooks vy, State, 
4 Tex. A. 567 (4) It is unnecessary 
to allege particular acts of prosti- 
tution. Howard vy. Peo., 27 Colo. 396, 
61 P 5695; Loraine v. State, 22 Tex. 
A. 640, 3 SW 340; Brooks v. State, su- 
pra; Brown v, State, 2 Tex. A. 189; 
Thompson y. State, 2 Tex. A. 82. (5) 
“It is not necessary to allege any 
act of lewdness or prostitution as 
the words ‘keeping a house of ill 


fame’ implies all this.’ State v. 
Jones, 53 W. Va. 618, 614, 45 SE 
916. (6) An information under Acts 
(1907) ec 132, which declares that 


“any person who shall directly keep 
a bawdy house in any house, build- 
ing, edifice or tenement shall be 
deemed guilty of keeping the same,” 
is sufficient without alleging that 
defendant was the owner, lessee, or 
tenant, etc., or the extent of his con- 


trol over it. Mosher v. State, 62 
Tex. Cr. 42, 43, 136 SW 467. 
24. Com. v. Stahl, 7 Allen (Mass.) 


Bees State v. Carrick, 78 Vt. 1, 61 A 


{a] Allegations held insufficient.— 
An averment that defendant has kept 
and maintained a tenement used for 
illegal gaming is insufficient; he 
must be charged as a keeper of a 
“common gaming house.’ Com. v. 
Stahl, 7 Allen (Mass.) 3804, 

25. State v. Moore, 75 N. J. L. 
619, 68 A 165 [app dism 223 U. S. 709, 
32 SCt 519, 56 L. ed. 623]. 

26. See supra § 65. 


a Vanderworker v. State, 13 Ark. 
Oe. State v. Black, 94 N. C. 809. 
29. Vanderworker v. State, 13 


Ark. 700; Rex v. Dixon, 10 Mod. 335, 
88 Reprint 758, 

30. Sowle v. State, 11 Ind. 492; 
State v. Miller, 5 Blackf. (Ind.) 502; 


| State v. Crogan, 8 Iowa 523; State v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 73-19] 


Pool rooms. An indictment for keeping a pool 
room must set forth all the essential elements of the 
erime.*! A complaint charging defendant with keep- 
ing a pool room need not deseribe the apparatus, 
books, and other devices used in conducting the 
place,* nor need it describe the method of selling 
the pools.*# 

[§ 74] j. Tippling House. A tippling house being 
a nuisance only when it is conducted in a disorderly 
or unlawful manner, it is necessary that the indict- 
ment specify the acts which render it a nuisance.®4 
But an information for keeping a tippling house or 
a house in which intoxicating liquors are sold need 
not allege that the disorderly conduct was caused 
by defendant’s sale of liquors or was the result 
thereof.*® 

[§ 75] k. Disorderly Theater. Since a theater 
becomes a disorderly house only when conducted in 
such a manner as to render it»a nuisance, the 
indictment must allege the facts showing what con- 
stituted the disorder.** 

[§ 76] 6. Letting, Etc., House Used as Disor- 
derly House *’—a, Letting—(1) Averments as to 
Lessor. Some authorities hold that an indictment 
against a person who leases a house to be kept as 
a disorderly house must charge him as a keeper of 
the house;** but others that he may be charged 
simply as lessor.*® An indictment for letting a 
house for purposes of prostitution must aver that 
defendant was the owner or controller of the prop- 
erty when it was let.4° Usually it must be alleged 
that the owner or lessor knew the purposes for which 
the house was to be used,‘ or that he let it with the 
intent that it should be used for disorderly pur- 
poses.*?, However, where a statute provides that it 
is sufficient to show that a building is generally re- 
puted in the neighborhood to be a place of assigna- 
tion for men and women, in a prosecution against 
the owner of such building, it is not necessary to 
allege knowledge of such use.t? An indictment 
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which substantially follows the statute is usually 
sufficient.4* t 

[§ 77] (2) Averments as to Lessee. The indict- 
ment should give the name of the lessee, or state 
some reason for not giving it, and aver that such 
lessee accepted the lease.4® Where the use and oceu- 
pation of the house by the tenant is shown by the 
indictment, an averment in so many words that the 
house was in fact so used and occupied is not 
necessary.*® 

[§ 78] b. Allowing, Permitting, or Suffering. 
Under statutes making it an offense for any person 
to allow, permit, or suffer a house owned or eon- 
trolled by him to be used as a disorderly house, 
an indictment is usually sufficient which substan- 
tially follows the language of the statute.47 

[§ 79] 7. Frequenting or Living in Disorderly 
House. In some jurisdictions offenses in connection 
with frequenting disorderly houses may be charged 
in a complaint and need not be charged in an indict- 
ment or information.*® An indictment at common 
law for frequenting and haunting houses of ill fame 
must expressly charge that ‘‘the defendant, knowing 
the house to be a house of ill fame, did openly and 
notoriously haunt and frequent the same.’’4® An 
indictment for frequenting a bawdyhouse must ex- 
pressly allege that the house was a bawdyhouse.®? 
But such an indictment need not allege specifie acts 
of prostitution or lewdness by defendant.°! 

Opium den, Unless the statute requires it,®? it is 
not necessary to allege who is the keeper of the 
opium den,°* or that defendant was knowingly, will- 
ingly, or wantonly present;°* nor need the mode of 
using the drug,®® or the instruments or preparations 
for smoking be specified or deseribed.°° Under a 
statute which forbids the resorting to a house, room, 
or apartment kept ‘‘to be used as a place of re- 
sort,’’ an indictment is fatally defective which at- 
tempts to charge the offense without the words ‘‘a 
place of resort.’’°’ Under a statute which makes 


Maurer, 7 Iowa 406; State v. Prescott, 
88 N. H. 212; State v. Crowder, 39 
Tex. 47. See also supra § 60. 

[a] MNlustratieon.—The word ‘‘gam- 
ing’”’ may be substituted for the stat- 
utory word “gaming” before the 
word “house.” State v. Crowder, 39 
Tex, 47. 

{b] Allegations held unnecessary. 
—(1) Under Code § 2721; it is not 
necessary to allege that the house 
was kept in continuous use, although 
this may be proved under a general 
allegation. State v. Crogan, 8 Iowa 
523. (2) Under Rev. St. § 29, an in- 
dictment charging defendant with 
keeping a room ‘to be used and occu- 
pied for gambling” is sufficient with- 
out alleging that gambling actually 
took place in the room. The of- 
fense created by the statute is the 
keeping of the room for such a pur- 
pose, and not the use of it. Sowle v. 
State, 11 Ind. 492; State v. Miller, 5 
Blackf. (Ind.) 602. 

81. Peo. vy. Corbalis, .178.).N., -¥. 
516, 71 NE 106. 

32. Com. v. Ferry, 146 Mass. 203, 
15 NE 484. 

33. Com. v. Ferry, 146 Mass. 203, 
15 NE 484, 

34. Huber v. State, 25 Ind. 175; 
State v. Foster, 112 La. 746, 36 S 670. 

fa] Allegations of disorder held 
sufficient.—A specification of the 
character of the disorder as “suffer- 
ing divers persons to congregate and 
remain in and about the same, drink- 
ing, swearing, stamping, hallooing 
and making divers disturbances and 
tumults”’ is sufficient. Huber sv. 
State, 25 Ind. 175, 176. 

35. Joseph vy. State, 42 Ind, 370. 

36. Callaghan vy. State, 36 Tex. Cr. 
536, 38 SW 188 (holding that an in- 


\ 


dictment which charges that defend- 
ant is the owner and manager of a 
theater and dance house where liq- 
uors are sold and that he unlawfully 
employs therein lewd women and 
prostitutes is sufficient). 
Averments as to time of leas- 

ing see supra § 63. 

38. State v. Lewis, 5 Mo, A. 465; 
Peo. v. Erwin, 4 Den. (N. Y.) 129. 

39. Peo. v. Friend, 178 Ill. A. 95; 
Smith y. State, 6 Gill (Md.) 425. See 
Com. v. Harrington, 3 Pick. (Mass.) 
26 (where an indictment charging 
that defendant let out and accom- 
modated his house for the business 
of prostitution, ete., was held suffi- 
cient). But compare Taylor v. Com., 
1 Duv. (Ky.) 160 (holding that. an 
indictment alleging that defendant 
did “suffer and permit an indecent 
and disorderly house to be kept on 
his plantation or premises” is insuffi- 
ecient; it is neither charged with suf- 
ficient certainty that defendant kept 
the house, nor that he leased it to 
another knowing the purpose for 
which it was intended to be used, nor 
that the house was within his oc- 
cupancy and control). 

40. Bourlier v. Com., 10 KyL 154. 

41. Iowa.—State v. Abrahams, 6 
Iowa 117, 71 AmD 399. 

Ky.—Frederick v. Com., 4 B. Mon. 
7; Ross v. Com., 2 B. Mon, 417; Com. 
y. Crupper, 3 Dana 466. 

Mo.—State v. Leach, 50 Mo. 535. 

pie biaei ake v. State, 14 Nebr. 
535,.17.N = 

Oh.—Crofton y. State, 25 Oh. St. 


249. 

Knowledge as element of offense 
see supra §§ 38, 44, 47. 

42. State v. Wheatley, 4 Lea 
(Tenn,) 220. 


43. State v. Allen, 6 OhS&CP 43, 3 

OhNP. 201. 

uae Ill.—Peo. v. Friend, 178 Ill. A. 
Ind.—Graeter _ v. 


105 Ind. 
271, 4 NE 461. ’ 

Ky.—Harlow vy. Com., 11 Bush 610. 

Okl.—Swaggart v. Terr., 6 Okl, 344, 
50 P 96. 

Tex.—Mansfieid v. State, (Cr.) 24 
SW 901. 

See also supra § 60. 

45. Benesch v. State, 129 Md. 505, 
99 A 702; Com. v. Moore, 11 Cush. 
(Mass.) 600. 
ae Crofton v. State, 25 Oh. St. 

47. Graeter v. State, 105 Ind, 271. 
4 NE 461; Oligschlager y. Terr., 15 
Okl. .141, 79 P 918. See also supra 


§ 60 
Harding, 155 Ind. 


State, 


48. Webber v. 
408, 58 NE 533; Com. vy. Kane, 173 
Mass. 477, 53 NE 919. 

49. Brooks v. State, 2 Yerg. 
(Tenn.) 482, 483. 

50. Com. vy. Schoen, 25 Pa. Super. 
211. 

51. State v. Rayburn, 170 Iowa 
514, 153 NW 59, LRA1915F 640. 

52. Sufficiency of charge in lan- 
guage of statute see supra § 60. 

53. Com. v. Kane, 173 Mass. 477, 
52 NE 919. 

54. Com. v. Kane, 173 Mass. 477, 
52 NE 919. 

55. State v. On Gee How, 15 Nev. 


56. Com, v. Kane, 173 Mass. 477, 
52 NE 919. 

57. State v. On Gee How, 15 Ney. 
184. But see Com. v. Kane, 173 Mass. 
477, 53 NE 919 (holding that a com- 
plaint under St. (1895) ce 194 § 1, 
need only follow the words of the 
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it unlawful for any person to frequent an opium den, 
an indictment which charges that defendant on or 
about a day named did unlawfully and feloniously 
is sufficient.°* 

8. Construction of Language of Indict- 
ment. Where certain phrases are used in the indict- 
ment which, although not the proper legal wording 
and that é¢ommonly in use, are sufficient to charac- 
terize the offense, such irregularity is immaterial.°° 
Matter 
omitted from the indictment without injury to the 
sense or detriment to the material averments may 


enter and frequent, ete., 


[§ 80] 


[§ 81] 9. Surplusage. 
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which may be 


ruled.®* 


in general be regarded as surplusage and will not 


ISSUE, PROOF, AND VARIANCE 


VII. 
A. Matters to Be Proved.** 


[§ 83] 


statute in describing the offense and } 


the implements and_ preparations 
found, and the place need not be al- 


leged to bé a resort for smoking 
opium). 
58. State v. Ah Sam, 14 Or. 347, 


13 P 303 (where it was objected in 
this case that ‘“frequent’’ meant “‘hab- 
it,’ which could not be contracted 
in one day, and the court said that 
this was a question of evidence, not 
of pleading; that in cases where the 
offense is in its nature continuing 
from day to day a particular act, so 
to speak, may be constituted out of 
the series of minor acts which minor 
acts may be committed on different 
days; there being no impossibility 
in law that all may really occur on 
one day, the allegation of a single 
day is sufficient). 

59. Ind.—Betts v. State, 93 Ind. 
375; Hanrahan v. State, 57 Ind. 527. 

ee v. Boardman, 64 Me. 
523. 

arteries 110 Mass, 
se C.—State v. Wilson, 93 N. C. 

Tex.—Jackson v. State, 77 Tex. 
Cr. 483, 179 SW 711; Peters v. State, 
(Cr.) 23 SW. 683. 

W. Va.—State v. McGahan, 48 W. 
Va. 438, 37 SE 573. 
OME Ree: v. Munro, 24 U. C. Q. B. 

[a] Tlustrations.—(1) The use of 
the phrase “ill-governed house,” in- 
stead of the more proper phrase ‘“dis- 
orderly house,’ is immaterial, State 
v. Wilson, 93 N. C. 608. (2) The le- 
gal meaning of the words “bawdy 
house” is clear, and an indictment 
which alleges the keeping of a “‘dis- 
orderly bawdy house” is sufficiently 
certain. «Reg: v:. Munro,’ 24 UU." C. 
Q. B. 44. (3) The phrase “house of 
ill fame” has a sufficiently legally 
defined meaning. Betts v. State, 93 
Miah Bh. (4) The terms “bawdy 
house” and ‘house of ill fame” are 
synonymous. State v. Boardman, 64 
Me. 523. (5) The use of the word 
“avocation” for ‘‘vocation,” in an in- 
dictment for keeping a_ disorderly 
house, although improper, will not 
vitiate the indictment where the 
meaning of the pleader is clear. Pe- 
ters v: "State, (Tex..Cr.) 23 SW _ 683. 
(6) Under an act relating to keepers 
of billiard tables, ete., an indictment 
charging defendant with “having the 
control and management of a saloon 
in which were kept billiard tables” is 
not equivalent to the words “having 
the care, management, or control of 
any billiard table,’’ which are the 
words used in the statute. The right 
to control the saloon might be in one 
person and the right, to control the 
billiard table in the saloon in another 
person. Hanrahan v. State, 57 Ind. 
527, 528. (7) An indictment was not 
fatally defective, in that the word 
“person” is used in the. singular. 
where, from the text and meaning of 
the language surrounding it, it was 
intended to read “persons,” and the 
omission of the letter ‘“s’ from such 


v. Wise, 


word was not prejudicial error. State 
v. McGahan, 48 W. Va. 438, 37 SE 
573. (8) An indictment for keeping 
a bawdyhous2? which charges that 
defendant ‘“‘was a tenant of a house 
... and that she did then and there 
unlawfully keep, and was concerned 
in keeping,’ ete., is sufficient, the 
word “tenant” as used in the infor- 
mation being used in the sense of 
“lessee.”’ Jackson v. State, 77 Tex. 
Cr, 483, 484, 179 SW 711. (9) An 
indictment alleging that defendant 
kept “a disorderly tenement” charges 
no offense known to law. Com. v. 
Wise, 110 Mass. 181. 

Following language of statute see 
supra § 60. 

60. Ark.—Vanderworker v. State, 
13 Ark. 700. 

Ida.—Peo. v. Buchanan, 1 Ida. 681. 

Ind.—Johnson y. State, 13 Ind. A. 


299, 41 NE 550. 
N. M.—Terr. v. McGrath, 16 N. M. 
et 114 P 364. 


Y.—Peo. v. Jackson, 3 Den. 101, 
45, ets 449, 

W. Va.—State v. Emblem, 44 W. 
Va. 521,29 SH 1031. 

Ont.—Reg. v. Flint, 4 Ont. R. 214. 

See also Indictments and Informa- 
tions [22 Cye 637]. 

[a] Illustrations—(1) An indict- 
ment for the common-law offense of 
keeping a gaming house which con- 
cludes with the words “contrary to 
the form of the statute in such case 
made and provided” is not bad for 
inconsistency, as the words ‘con- 
trary to the statute,” etc., will be 
regarded as surplusage, and not as 
indicating a prosecution under the 
statute against gaming houses. Van- 
derworker v. State, 13 Ark. 700; Peo. 
v. Buchanan, 1 Ida. 681; Reg. v. 
Flint, 4 Ont. 214. (2) Where it is not 
necessary to give any description of 
the real estate on which the house 
is situated, such description is sur- 
plusage and need not be proved as 
alleged, or at all. Johnson w. State, 
13 Ind. A, 299, 41 NE 550. (3) Where 
an indictment charging that defend- 
ant knowingly leased certain prop- 
erty to be used for a certain unlaw- 
ful purpose, etc., in the same count 
charges that, after the renting, the 
house was used as a house of ill 
fame, the latter clause of the count 
charges no offense on the part of de- 
fendant and ‘may be treated as sur- 
plusage. State v. Emblem, 44 W. Va. 
521. 20 SE 1031 (per English, J.). 

61. Peo. v. Jackson, 3 Den. (N. Y.) 
101, 45 AmD 449. 

[a] Bule applied.—An indictment 
which charges that defendant kept a 
common gaming house, namely, a 
place where tickets in unauthorized 
lotteries were sold, is bad. A place 
where tickets in lotteries are sold is 
not a ga ning house, admitting that a 
general charge of keeping a com- 
mon gaming house is sufficient. The 
latter part of the count cannot be re- 
jected as surplusage for it tells what 
was meant by the general charge. 
Peo. v. Jackson, 3 Den. (N. Y.) 101, 
45 AmD 449. 
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render the indictment bad.®° But matter which puts 
a construction upon, and limits the meaning of, the 
general charge cannot be rejected as surplusage."! 
[§ 82] 10. Bill of Particulars. 
dictment validly charges the offense but does not 
fully advise aceused of the specific acts of which 
he is aceused, the court may in its discretion order 
a bill of particulars furnished him.®* But where the 
keeping of a bawdyhouse is charged with substan- 
tially the same particularity as in the common-law 
form, a motion for a bill of particulars will be over- 


Where the in- 


All ma- | terial allegations of the indictment must be proved,*> 


62. See Indictments and Informa- 
tions [22 Cye 371]. 

68. State v. Hendricks, 15 Mont. 
, 39 P 938, 48 AmSR 666. 

64. See Indictments and Informa- 
tions [22 Cyc 445]. 
he Ala.—Sparks v. State, 59 Ala. 


Ark.—State v. Porter, 38 Ark. 637. 
Ga.—Fitzgerald v. State, 10 Ga. A. 
70, 72 SE 541, 
Ind.—Padgett vy. State, 68 Ind. 46. 
Iowa.—State v. Hand, 7 Iowa 411, 
71 AmD 453. 
Aas etree 8 vy. Davenport, 2 Allen 


Mich.—Peo. v. Russell, 110 Mich. 
46, 67 NW 1099; Peo. vy. Pinkerton, 79 
sae a 110, 44 NW 180. 

Y.—Harwood y. Peo., 26 N. Y. 
190° 84 AmD 175. 

N. C.—State v. Webber, 107 7 @ 
962, 12 SE 598, 22 AmSR 920. 

Okl.—Nelson v. Terr., 5 Okl. 512, 
49 'P 920. 

Tex.—Golden vy. State, 72 Tex. Cr. 
19, 160 SW 957; Novy v. ‘State, 62 
Tex. Cr. 492, 138 SW 139; Hickman 
v. State, 59 Tex. Cr. 88, 126 SW 1149. 

B. C.—Rex v. Sam Jon, 2 B. C. 549. 

Man.—Rex v. Osberg, 15 Man. 147; 
Rex v. Young, 14 Man. 58, 6 CanCr 
Cas 42. 

[a] Allegations which must be 
proved.—(1) It is necessary to prove 
that accused had guilty knowledge, 
either actual or constructive, of the’ 
practices which render the house dis- 
orderly. Fitzgerald v. State, 10 Ga. 
A. 70, 72 SE 541; Padgett v. State, 
68 Ind. 46; Golden v. State, 72 Tex. 
Cr. 19, 160 SW 957. But see supra 
§§ 38, 44, 47. (2) “It must be proved 
that the house was kept in a man- 
ner to annoy and disturb the citi- 
zens generally who lived near it, or 
had occasion to pass by it in the 
highway, but it need not be proved 
that all persons there residing or 
passing were thus annoyed.” Com. 
v.. Davenport, 2 Allen (Mass.) 299, 
300. See also supra §§ 8, 9. (3) Un- 
der an indictment charging defend- 
ant with aiding or abetting the keep- 
ing of a disorderly house and that 
he was the/owner or lessee thereof, it 
is necessary to prove that he was 
the owner or lessee of the house. 


Novy v. State, 62 Tex. Cr. 492, 138 
SW 139. 
{b] In a prosecution for keeping a 


bawdyhouse the prosecution must 
prove: (1) The character of the 
house aS a bawdyhouse or house of 
ill fame. State v. Hand, 7 Iowa 411, 
71 AmD 453; Peo. v. Russell, 110 
Mich. 46, 67 NW 1099; Harwood v. 
Peo., 26 N: Y. 190, 84 AmD''175; Nel- 
son ‘vy. ‘Terr., '5- Okl. .512,°49 P ‘920. 
Hickman v. State, 59 Tex. Cr. 88, 126 
SW 1149; Rex v. Young, 14 Man. 58, 
6 CanCrCas 42. (2) The character of 
the persons who frequented it. Har- 
wood v. Peo., supra. (3) That defend- 
ant was the keeper of such house, or 
aided and abetted therein. State y. 
Hand, supra; Peo, v. Russell, supra; 
Nelson v. Terr., 5 Okl. 512, 49 P 920. 
(4) That the house was resorted to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and on the other hand immaterial 
not be proved.*6 


out in the indictment.®® 
[§ 84] 
Pleadings. 


any evidence which fairly tends 


facts which are properly pleaded is admissible,’° 
Under a general charge, 
State v.] 


and such evidence only."? 


for sexual intercourse. 
Hand, supra; Peo. v. Russell, supra; 
State v. Webber. 107 N. C. 962, 12 SE 
598, 22 AmSR 920; Hickman v. State, 
59 Tex. Cr. 88, 126 SW 1149; Rex. v. 
Sam Jon, 20 B. C. 549. (5) Some act 
or acts of prostitution. Rex v. Os- 
berg, 15 Man. 147. (6) Where it was 
alleged that defendant leased the 
premises to a specified person with 
knowledge of the purpose for which 
it was leased and used, it is neces+* 
sary to prove that the house was kept 
as a bawdyhouse by the lessee named, 
and that defendant’ leased it to her 
with knowledge of the illegal use to 
which it was _ to be put. State v. 
Boyd, 175 N. C. 791, 95 SE 161. 

66. U. S.—Rosencranz v. U. S., 155 
Fed. 38, 83 CCA 634; U. S. v. Dixon, 
eae Cas. No. 14,970, 4 Cranch C. C. 

Ark.—State v. Porter, 38 Ark. 637. 

Ga.—Fitzgerald v. State, 10 Ga. A. 
70, 72 SE 541. 

Iowa.—State v. Flynn, 175 lIowa 
604, 155 NW 254; State v. Gill, 150 
Iowa 210, 129 NW 821; State v. Por- 
ter, 130 Iowa 690. 107 NW 923; State 
v. Schaffer, 74 Iowa 704, 39 NW 89. 

Mass.—Com. v. Davenport, .2 Al- 
len 299; Com. v. Kimball, 7 Gray 328; 
Com. yv. Lewis, 1 Metce. 151. 

Mich.—-Peo. v. Russell, 110 Mich. 
46, 67 NW 1099. 

N. M.—tTerr. v. McGrath, 16 N. M. 
202, 114 P 364. 

N. Y.—Peo. y. Claffy, 95 Misc. 400, 
160 NYS 760. 

Okl.— Jones v. State, 10 Okl. Cr. 79, 
133° P 1134. 

Tex.—Clifford v. State, 77 Tex. Cr. 
204,°178 SW 365; Cunningham v. 
State, 73 Tex. Cr. 565, 166 SW 519. 

Vt.—State v. Plant, 67 Vt. 454, 32 A 
237, 48 AmSR 821. 

[a] Matters which need not be 
proved.—(1) The reputation of the 
frequenters of a disorderly house. 
State v. Gill, 150 Iowa 210, 129 NW 
821; Peo. v. Russell, 110 Mich. 46, 67 


NW 1099. (2) Particular acts of sex- 
ual intercourse. Fitzgerald v. State, 
10 Ga, A. 70, 72 SE 541; State v. 


Flynn, 175 Iowa 604, 155 NW 254; 
Jones v, State, 10.OklI. Cr. 79, 133 P 
1134. (3) The general reputation of 
the house. Terr. y.. McGrath, 16 
N. M. 202, 114 P 364; State v. Plant, 
67 Vt. 454, 32 A 237, 48 AmSR 821. 
Contra Peo. v. Pinkerton, 79 Mich. 
110, 44 NW 180. (4) That house of 
ill fame was kept for gain. State v. 
Porter, 130 Iowa 690, 107 NW 923. 
(5) That defendant is the owner of 
the premises. Rosencranz v. U. §., 
155° Fed’’38,°'83. CCA’ 634. | -(6) That 
the house was used by defendant. or 
by whom it was used. Com. v. Kim- 
ball, 7 Gray (Mass.) 328. (7) Ina 
prosecution for keeping a common 
gaming house. more than one act of 
gaming. “U) S!iv) Dixon. 25 F. Cas. 
No. 14,970, 4 Cranch C. C. 107. (8) 
That a common gaming house is a 
common nuisance. U. S. v. Dixon, 
supra. (9) In a _ prosecution for 
keeping a disorderly house actual 
knowledge need not be proved; it is 
sufficient to prove such a state of 
facts as would put the party upon 
notice and inguiry which if followed 
up would result in knowledge, Jones 
v. State. 10 Oki. Cr. 79, 1383 P 1134; 
Cunningham vy. State. 73 Tex. Cr. 565, 
166 SW 519. (10) Under an _ indict- 
ment for keeping a house of ill fame 
to which defendant permitted per- 
sons to resort for purposes of prosti- 
tution, and which also averred that 


The venue of the offense must be 
proved,*? even where by statute it need not be set 


B. Admissibility of Evidence under 
Subject to the general rules regarding 
the admissibility of evidence in criminal cases," 
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allegations need 


[§ 85] 
Proof. 


18.0.5.) 126i 


evidence of particular facts is admissible.?? 
C. Variance between Allegations and 
The proof must conform to the material 


allegations of the indictment, or a variance will be 


presented which 


to support. the 


prostitution and lewdness were prac- 
ticed in such house at defendant’s 
solicitation and request, it is not nec- 
essary to prove that the unlawful 
practices were carried on at his so- 
licitation and _ request. State v. 
Schaffer, 74 Iowa 704, 39 NW 89. 
(11) Under a general charge of keep- 
ing a disorderly house, it is un- 
necessary to prove any particular an- 
noyance to the public or neighbor- 
hood. Com. v. Kimball, supra (keep- 
ing a house of ill fame and gaming 
house). (12) It need not be proved 
that the public was annoyed continu- 
ally and at all times, but it is suf- 
ficient to prove a frequent annoyance 
and disturbance at intervals during 
the time alleged. Com. v. Davenport, 
2 Allen (Mass.) 299. (13) Where an 
indictment for keeping a house of ill 
fame alleged that it was kept by A 
the wife of B, the allegation that 
defendant is the wife of B is descrip- 
tio persone and under a plea of not 
guilty is immaterial and need not be 
proved. Com. v. Lewis, 1 Mete. 
(Mass.) 151. (14) Under a_ statute 
providing that any person who shall 
directly or as agent for another or 
through any agent keep or be con- 
cerned in keeping or aid or abet in 
keeping a disorderly house or shall 
knowingly permit the keeping of such 
a house in any building owned, 
leased, occupied, or controlled by him 
directly, as agent for another or 
through any agent, shall be punished 
as prescribed, it is not necessary to 
sustain a conviction that defendant 
be proved to be the owner, lessee, or 
tenant of the _ house. Clifford v. 
State, 77 Tex. Cr. 204, 178 SW 365. 

Elements of offense see supra §§ 
4-48. 


67. Sparks v. State, 59 Ala. 82. 
68. Sparks v. State, 59 Ala. 82. 
69. See Criminal Law § 947 et seq. 
70. State v. Lismore, 94 Ark. 211, 
126 SW 855; State v. Anderson, 82 


Conn. 111, 72 A 648; Peo. v. Berger, 
(Tl1l.) 119 NE 975; Gordon v. State, 60 
Mex, COr’ "5:70; 138" ‘SW 12D. 

{a] Tlustrations.—(1) Under an 
information charging the keeping of 
a disorderly house, the prosecution 
may offer evidence showing the of- 
fense committed at any time within 
the period of limitations prior to 
the filing of the information, and if 
more than one offense is shown the 
prosecution may rely upon the whole 
proof for a single conviction. State 
v. Lismore, 94 Ark. 211, 126 SW 855. 
(2) In prosecution for keeping house 
of ill fame. or letting rooms for il- 
licit purposes, evidence need not be 
eonfined to letting rooms on night of 
raid, but practice of prostitution at 
other times may be shown, so long 
as having reasonable tendency to 
prove guilt. Peo. v. Berger, (Ill.) 119 
NE 975. (3) Where an information 
charged accused with keeping a 
“house which was, and was reputed 
to be, a house of ill fame,’”’ evidence 
that the house has the reputation of 
being a house of ill fame was admis- 
sible. State v. Anderson, 82 Conn. 
111, 72.A 648. (4) Where the stat- 
ute, defining the offense of keeping a 
bawdyhouse, under which accused 
was prosecuted, went into effect in 
August, 1907, and the information 
charged that accused was the keep- 
er of the house on Dec. 18, 1909, tes- 
timony was admissible as to the gen- 
eral reputation of the house from 
Sept. 1 to Dec. 18, 1909, and was not 


objectionable on the ground that it! 


is generally deemed fatal.** But a 


failure to prove unnecessary descriptive matter does 
not constitute a variance.’ 
tween the allegation and proof of the exact location 
of the house is usually immaterial,?> although it 
has been held that where an indictment charges 


Thus a variance be- 


was not limited to the time of the al- 
legations in the information, charg- 
ing accused with keeping the house. 
Gordon y. State, 60 Tex. Cr. 570, 133 
SW _ 255. 

71...U. S.—U. S. v. Nailer, 27 F. 
Cas: Now 25,853, 4 Cranch CVC eere: 
U. S. v. Warner, 28 F. Cas. No. 16,642, 
4. Cranch...C;, Cy, 342) 

Ky.—Frederick v. Com., 4 B. Mon. 


Mo,—State v. Malloch, 269 Mo, 235, 
190 SW 266. 

N. J.—State v. Sweet, 81 N. J. L. 
250, 79 A 1054. 

Tex.—Gamel v. 
357, 17 SW 158. 

[a] Tllustrations.— (1) Defend- 
ant’s reputation for want of chastity 
cannot be proved by the prosecution 
on a trial for keeping a disorderly 
house. U.S. v. Nailer, 27 F..Cas. No. 
15,853,.-4°Cranch C. C.\ 372..) (2) °Un- 
der an indictment for keeping a tip- 
pling house, evidence that the upper 
rooms of the house were rented to, 
used, and kept by a certain woman as 
a bawdyhouse, is inadmissible. Fred- 
erick v. Com., 4 B. Mon. (Ky.) 7.. (3) 
Where an indictment for keeping a 
disorderly house does not charge 
gaming as an element of the disorder, 
evidence of gaming by the frequent- 
ers of the place is inadmissible. State 
v. Sweet, 81 N. J. L. 250, 79 A 1054. 

72. State v, Anderson, 82 Conn. 
111, 72 A’ 648; State v. Littman, 88 N. 
J. L. 392, 96 A 66; State v. Patterson, 
29 N. C. 70, 45 AmD 506; Clark y. 
Periam, 2 Atk. 333, 26 Reprint 603. 

[a] Tlustrations.—(1) In a> pros- 
ecution for keeping a _ disorderly 
house evidence of particular acts of 
misbehavior are admissible under the 
general charge, such as gambling, 
quarreling, fighting, intoxication, 
cursing, swearing, and the making of 
loud noises. State v. Patterson, 29 
N. C. 70, 45 AmD 506. (2) In a 
prosecution for keeping a house of ill 
fame, evidence of the general repu- 
tation of the house is admissible. 
State v. Anderson, 82 Conn. 111, 72 A 
648. (3) Where the _ indictment 
charges the permitting of illegal 
practices or conduct to be habitual- 
ly carried on in defendant’s house, 
it is competent to prove specific acts 
and conduct of frequenters of the 

State v. Littman, 88 N. J. L. 
96 A 66. 

Hazlewood v. Com., 141 Ky. 
232, 182 SW 567; Frederick v. Com., 
4 B. Mon. (Ky.) 7; Linden Park Blood 
Horse Assoc. v. State, 55 N. J. L. 
557, 27 A 1091; Novy v. State, 62 Tex. 
Cr, 492, 188 SW 139. 

[a] Nlustrations.—(1) Where un- 
der the statute the keeping of a dis- 
orderly house and the keeping of 
such house through an agent are 
made separate offenses, in a prosecu- 
tion under a charge for keeping a 
disorderly house, a conviction can- 
not be sustained where the proof 
showed that it was kept through an 
agent. Novy v. State, 62 Tex. Cr. 
492, 188 SW 1389. (2) Where an in- 
dictment charges one offense of keep- 
ing a disorderly house, proof of facts 
constituting several offenses consti- 
tutes a material variance. Hazle- 
wood v. Com., 141 Ky. 232, 132 SW 
567. ; 

Variance generally see Indictments 
and Informations [22 Cye 450]. 


State, 21 Tex. A. 


74. State v. Dame, 60 N. H. 479, 49 
AmR 331. : 
TS. Johnson v. State, 13 Ind. A. 


299, 41 NE 550; State v. Malloch, 269 
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defendant with keeping a disorderly house in a 
specified town,’ or in a specified lot and block, the 
charge must be proved as laid.?7 So where an in- 
dictment charges the keeping of a disorderly house, 
there is no variance where the proof shows that 
only a part of the house was kept by accused.’® 
Likewise, as time is not ordinarily an essential ele- 


Vill. EV 


A. Presumption *” 


[§ 86] ind 
The general rule of criminal law that 


Proof.®* 


every person is presumed innocent until his guilt | 


is established 8* applies to offenses in connection 
with disorderly houses.8° The proprietor of a house 
is presumed to know what goes on therein.8® The 
reputation of a woman as a prostitute once being 
established will be presumed to continue.’ But the 
presumption that a crime committed by a wife is 
the result of coercion does not apply in prosecution 
for keeping a disorderly house,*8 but assuming it 
to exist, the presumption is slight and easily re- 
butted.’ By statute in some jurisdictions the per- 
son who appears to be the keeper of a disorderly 
house is to be deemed the keeper thereof.°° 

Burden of Proof. The burden is upon the prose- 
cution to prove every material element of the of- 
fense.®*! Thus the burden is on the state to show 
that the place where the disorderly house was kept 
was within the jurisdiction of the court;°* that the 


DISORDERLY HOUSES 


[§§ 85-87 


ment of the offense, a variance between the time of 
the offense as alleged and as proved is not fatal.’® 
Under an indictment which charges in the same 
count the various manners in which the house was 
disorderly, proof of any one of the manners men- 
tioned is sufficient.®° 


IDENCE *} 
and Burden of } house was a disorderly house;?* that defendant was 


the keeper thereof ;°* and under a statute prohibiting 
the keeping of such a house by an ‘‘owner, lessee or 
tenant’’ it must be shown that accused was the 
‘fowner, lessee or tenant of the house.’’ °° But in 
a prosecution for keeping a bawdyhouse the prose- 
eution is not bound to show particular acts of pros- 
titution or lewdness.°* 

Judicial notice.” Courts will take judicial notice 
of the fact that houses of ill fame are established 
and kept where no lewd persons of either sex are 
permitted to remain.®® 

[§ 87] 8B. Admissibility. of Evidence °°—1. In 
General. To be admissible either for or against de- 
fendant, evidence must be of some fact in issue in 
the case, or of some fact relevant to a fact in 
issue,! and must not be so remote as to be imma- 
terial.2. The character of the proof necessarily de- 
pends upon the nature of the nuisance charged in 
the indictment. Irrelevant* and immaterial evi- 


Mo. 235, 190 SW 266; State v, Hen- 
dricks, 15 Mont. 194, 39 P 93, 48 Am 
SR 666; Reg. v. Williams, 387 U. C. 
Q. B. 540. 

{a] Variance as to street in 
which house is.—Where defendant is 
charged by information with having 
kept a bawdyhouse on “Sixth” street, 
and the proof is that the house is on 
“North Sixth” street, the variance is 
immaterial, and cannot prejudice the 
rights of defendant. State v. Hen- 


dricks, 15 Mont... 194,..39.P 98, 48 
AmSR 666. 
76. State v. Nixon, 18 Vt. 70, 46 


AmD 185. 
77. Oligschlager v. Terr., 146 Fed. 
ee ae CCA £57 [rev 15 Okl. 141, 79 


ae State v. Main, 31 Conn. 572; 
Com. v. Bulman, 118 Mass. 456, 19 
AmR 469. But see Com. v. 


c- 
Caughey, 9 Gray (Mass.) 296 (hold- 
ing that an indictment under St. 
(1855) ec 405, alleging that “a cer- 
tain building’ was used for the il- 
legal sale of intoxicating liquors, can- 
not be sustained by proof that one of 
several tenements in the building was 
used for such a purpose). 

79. Com..v.. Harrington, 3 Pick. 
(Mass.) 26; Peo. v. Saunders, 29 Mich. 
269 (holding that it is reprehensible 
to give a date which is unreasonably 
remote from the true one, although 
the variance may not be such as to 
lead to a reversal for receiving the 
proof); State v. Dufour, 123 Minn. 
451, 148 NW 1126, 49 LRANS 792; 
Sanders v. State, 70 Tex. Cr. 209, 156 
SW 927. 

[a] Rule applied.—The offense can 
be proved to have been committed 
at any time within the statute of 
limitations. Sanders vy. State, 70 Tex. 
Cr, 209, 156 SW_ 927. 

80. Heard v. State, 113 Ga. 444, 39 
SE 118; Com. v. Kimball, 7 Gray 
(Mass.) 328; State v. Schlosser, 85 
N. J. L. 165, 89 A 522 [aff 86 N. J. L. 
374, 91 A £073); Peo. V. Carey, 4 Park. 
Cr. (N.. Y.) 2 

81. In yee pee prosecutions gen- 
erally see Criminal Law § 947 et seq. 

82. Presumptions in criminal pros- 
ecutions generally see Criminal Law 
§ 1005 et seq. 

83. Burden of proof in criminal 
prosecutions generally see Criminal 
Law § 993 et seq. 


84. See Criminal Law § 1006. 

85. Com. v. Cobb, 120 Mass. 356; 
Bass v. State, (Tex. Cr.) 66 SW 558. 

86. De Forest v. U. S., 11 App. 
(D. C.) 458; Fitzgerald v. State, 10 
Ga. A. 70, 72 SE 541; Cunningham v. 
State, 73 Tex. Cr. 565, 166 SW 519. 

87. Peo. v. Russell, 110 Mich. 46, 
67 NW_ 1099. 

88. State v. Gill, 150 Iowa 210, 
129 NW 821; Com. v. Hopkins, 133 
Mass. .381, 438 AmR.. 527; Com. v. 
Lewis, 1 Metc. (Mass.) 151; Peo. v. 
Wheeler, 142 Mich. 212, 105 NW 607; 
State v. Keithley, 142 Mo. A. 417, 
127 SW 406; State v. Jones, 53 W. Va. 
613, 45 SE 915. 

[a] Reason for rule.—The reason 
why the common-law rule as to coer- 
cion of wife by husband does not ap- 
ply to the offense of keeping a bawdy- 
house or house of ill-fame is be- 
cause “this is an offense as to the 
government of the house in which 
the wife has the principal share, and 
also such an offense as may gener- 
ally be presumed to be managed by 
the intrigue of her sex.” State v. 
Gill, 150 Iowa 210, 211, 129 NW 821; 
State v. Jones, 53 W. Va. 613, 45 SE 
916, 917. (2) “No one could imagine 
for a moment that any woman could 
be coerced by her husband into keep- 
ing a house of ill fame, nor that any 
pure wife, free from blame, would 
remain at such house kept jwithout 
her consent and connivance.” State 
v. Jones, supra. 

89. State v. Hoelcher, 163 Mo. A. 
352, 148 SW 850. 

90. Reg. v. Spooner, 32 Ont. 451, 
4 CanCrCas 209. 

91. Com. v. Cobb, 120 Mass. 356; 
Peo. v. Hoek, 169 Mich. 87, 134 NW 
1031; Peo. v. Russell, 110 Mich. 46, 
67 NW 1099; State v. Hendricks, 15 
Mont. 194, 39 P 93, 48 AmSR 666; 
Bass v. State, (Tex. Cr.) 66 SW_ 558. 
See generally Criminal Law § 993 et 
seq 

92. State v. McGahan, 48 W. Va. 
438, 37 SE 573. 

93. Peo, v. Russell, 110 Mich. 46, 
67 NW 1099; Patterson v. State, 9 
Okl. Cr. 564, 132 P 693; Bowman v. 
State, 73 Tex. Cr. 194, 164 SW 846; 
Bass v. State, (Tex. Cr.) 66 SW 558. 

94. State v. Hand, 7 Iowa 411, 71 
AmD 453; Peo. v. Russell, 110 Mich. 
46, 67 NW 1099; Patterson v. State, 


9. OKI. Cr,’ 564, 132 P.693. 

95. ee v. State, (Tex..Cr.) 66 

She 55 
6. Purterean v. State, 9 Oki. Cr. 
564, 132 P 693. 

97. Judicial notice generally see 
Criminal Law § 948 et seq; Evidence 
[16 Cye 849 et seq]. 

98. Putiman v. State, 9 Okl. Cr. 132, 
132 P 916, 46 LRANS 593. 

99. In criminal prosecutions gen- 
erally see Criminal Law § 1034 et 
seq. 

1. See Criminal Law § 947 et sea. 

2. Frazier v. State, 47 Tex. Cr. 24, 
81 SW 532 (holding, in a prosecution 
for keeping a disorderly house, that 
a deed of the premises to defendant, 
made eight years. before the alleged 
offense, was admissible, its remote- 
ness going to its weight, and not its 
admissibility). 

3. State v. Littman, 88 N. J. L. 
392, 96 A 66. 
we Ill.—Peo. v. Smith, 185 Ill. A. 

Iowa.—State v. Levich, 174 Iowa 
688, 156 NW 824. 

Mass. —-Com. v. Wallace, 143 Mass. 
88, 9 NE 5. 

N. Dy pene”, v. State, 51 N. J. L. 
87,16 A 267. 

Te ie ita, AMI v. State, 61 Tex. Cr. 
507, 185 SW 557. 

[a] Irrelevancy illustrated. — (1) 
Evidence that a_witness’s motive in 
going to defendant’s house to buy 
liquor was in order to evade the law 
is not admissible against defendant. 
Delaney v. State, 51 N. J. L. 37,16 A 
267. (2) On a prosecution against a 
person having a license to sell in- 
toxicating liquors, for keeping his 
place in a disorderly manner, a com- 
parison of the character of defend- 
ant’s occupation of the premises 
while holding the license with that of 
the occupation of either another per- 
son or of himself at some other time, 
is not admissible as evidence. Com. 
v. Wallace, 143 Mass. 88, 9 NE 5. 
(3) In a prosecution for keeping a 
house which was disorderly, in that 
intoxicating liquors were illegally 
sold and kept for sale therein, there 
was error in admitting evidence of 
sales to and purchases by persons 
who were not shown to be employees 
of or connected in business with de- 
fendant. Layton v. State, 61 Tex. Cr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 87] 


dence of course is not admissible.’ Likewise hearsay 


evidence is generally inadmissible.® 


Circumstantial evidence.’ Circumstantial evidence 
of the facts sought to be proved is admissible.’ 

Opinion evidence is not ordi- 
Thus opinion evidence has been 
held inadmissible to show that defendant kept a 
disorderly house,!° a bawdyhouse,!! or that it was 
But testimony of witnesses as to the 
age of persons frequenting the house is admissible, 
although based only on their judgment from appear- 


Opinion evidence. 
narily admissible.® 


a nuisanee.!? 


ances. 


507, 135 SW 557. (4) In a prosecu- 
tion for maintaining a house of ill- 
fame, evidence that a man and 
woman arrested there under’ sus- 
picious circum stances were discharg- 
ed the following day is_ not admis- 
sible. State v. Levich, 174 Iowa 688, 
156 NW 824. 

5. Peo. v. Newbold, 260 Ill. 196, 
103 NE 69; State v. Guyer, 91 Vt. 290, 
100 A 113; State v. McGahan, 48 
W. Va. 438, 37 SE 573. 

{a] Tllustrations. — (1) Evidence 
that persons arrested in a house 
were booked at the police station as 
inmates of a disorderly house is im- 
material and inadmissible. Peo. v. 
Newbold, 260 Ill. 196, 103 NE 69. 
(2) In a prosecution for keeping a 
house of ill fame, a witness who had 
testified to going to house of accused 
and occupying a room upstairs with 
a woman was properly allowed to 
testify that he was drinking at such 
house as against an exception on 
ground of immateriality. State v. 
Guyer, 91 Vt. 290, 100 A 113. 

6. Com. v. Stewart, 1 Serg. & R. 


(Pa.) 342; Com. v. Evans, 53 Pa. 
Super. 443; Moore v. State, 53 Tex. 
Cr. 559, 110 SW 911. 

{a] Illustrations. — (1) Defend- 


ant’s connection with a _ disorderly 
house as lessee or owner cannot be 
shown by general reputation. Moore 
v. State, 53 Tex: Cr. 569,.110 SW 
911. (2) Evidence of general com- 
plaint by the neighbors is inadmis- 
sible as violative of the rule against 
hearsay evidence. Com. v. Stewart, 
1 Serg. & R. (Pa.) 342. (3) Ina pros- 
ecution for keeping a bawdyhouse, 
the testimony of a policeman that a 
detective had told him that fifteen 
couples who had been arrested at de- 
fendant’s house stated to him, but not 
in the presence of defendant, that 
they were unmarried and made it a 
practice to come to defendant’s house 
is inadmissible. Com. v. Evans, 53 
Pa. Super. 443. 
General reputation: 
Of inmates and frequenters of bawdy- 
house see infra § 96. 
OF meeken of bawdyhouse see infra § 


To show character of house see infra 


7. In criminal prosecutions gen- 
erally see Criminal Law § 1037 et 


seq. 
Ga.—Basil y. State, (A.) 97 SE 


8. 
259. 

Ind.—Padgett v. State, 68 Ind. 46. 

Iowa.—State v. Mulhollen, 173 Iowa 
242, 155 NW 252; State v. Gill, 150 
Iowa 210, 129 NW _ 821; State v. 
Steen, 125 Iowa 307, 101 NW 96. 

Ky.—Blocker v. Com., 153 Ky. 304, 
155 SW 723, 44 LRANS 859. 

N. Y.—Peo. v. Pasquale, 206 N. Y. 
598, 100 NE 4138, 28 N. Y¥. Cr. 323. 

S. D.—Siate v. Ballew, 26 S. D. 494, 
128 NW 716; State v. Cambron, 20 
S. D. 282, 105 NW 241. 


Tex.—Joliff v. State, 53 Tex. Cr. 
61, 109 SW 176. 
Va.—State v. McGahan, 48 


Ww. 

W. Va. 438, 37 SE 573. 

Alta.—Rex v. Marceau, 8 Alta. L. 
510; Rex v. Davidson, 28 CanCrCas 
44, 

{a] Circumstantial evidence held 
admissible: (1) To show knowledge 
of defendant of the use to which his 
house isiput, Basil v. State, (Ga. A.) 
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admissible.'® 


the house,'® the 


97 SE 259; Padgett v. State, 68 Ind. 
46. (2) To prove acts of prostitu- 
tion or lewdness within the house. 
State v. Gill, 150 Iowa 210, 129 NW 
821. (3) Evidence that other per- 
sons besides defendant sold liquors 


at his place of business is admissible 


as a circumstance tending to prove 
the character and nature of the busi- 
ness transaction therein. Joliff v. 
State, 53 Tex. Cr. 61, 109 SW 176. 
(4) In a prosecution for keeping a 
bawdyhouse evidence of the finding 
of large quantities of intoxicating 
liquor on the premises is admissible. 
State v. Mulhollen, 173 Iowa 242, 155 
NW 252. (5) In a prosecution for 
keeping a disorderly house evidence 
of the number and sex of the per- 
sons who, in accused’s’ presence, 
passed from time to time through an 
alleged grocery store next to the 
street, to and from a sitting room 
and bedroom in the rear of the build- 
ing, was admissible. Peo. v. Pas- 
quale, 206 N. Y. 598, 100 NE 413, 28 


Nul¥i Crie323. 

9. See Criminal Law § 1532 et 
seq. 

10. Peo. v. Newbold, 260 Ill. 196, 
103 NE 69. 

1l., Sparks: v. State, 59 Ala. 82; 


Davidson v. State, 76 Tex. Cr. 196, 173 
SW 1037. 

[a] Evidence not objectionable as 
opinion evidence.—The testimony of 
a witness that one night while watch- 
ing the house “there was another 
woman stopping in one of the north 
rooms, and, the night of the day that 
I saw her there I went up that night 
and got in the hall of Mrs. Noulin’s 
place and watched the room occu- 
pied by this woman; after being out- 
side a while a man came to the door, 
knocked and the wcman came to the 
door and opened it. The man went in. 
And after they were in there awhile 
I heard noises as if people were un- 
dressing and directly I heard noises 
as if people were going to bed. 
Shortly after hearing a noise as of 
people going to bed, I heard the bed 
squeaking and the springs of the bed 
rattling,” is not objectionable as be- 
ing an opinion evidence. Davidson 
Me ptate, 76 Tex. Cr. 196, 197, 173 SW 

037. 

12. Smith v. Com., 45 Ky. 21. 

13. State v. Koettgen, 88 N. J. L. 
vd A 747 [aff 89 N. J. L. 678, 99 A 
40 


14. Negative evidence in criminal 
prosepntas generally see Criminal 
aw § 1091. 


15. Peo. v. Smith, 185 Ill. A. 286. 

16. See Criminal Law § 1243 et 
seq. 

17. See Criminal Law § 1464 et 
seq. 


18. Iowa.—State v. Mulhollen, 173 
Iowa 242, 155 NW 252; State v. Gill, 
150 Iowa 210, 129 NW 821. 

Mass.—Com. v. Dam, 107 Mass. 
210. 

Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607; Peo. v. Pinkerton, 
79 Mich. 110, 44 NW 180. 


N. Y.—Harwood v. Peo., 26 N. Y. 
190, 84 AmD 175. 

Pa.—Com. v. Bunnell, 20 Pa. Super. 
51 


Tex.—Davidson v. State, 76 Tex. 
Cr. 196, 173 SW 1037; Finn v, State, 
60 Tex. Cr. 521, 132 SW 805. : 

Wis.—Sullivan y, State, 75 Wis, 


Negative testimony.'4 
taining a disorderly house, testimony of witnesses 
that they had not seen evidence that defendant’s - 
house was being run for immoral purposes, or that 

‘fornication or drinking was carried on there, is in- 


Admissions, declarations, and confessions. 
ject to the general rules regulating the admissibility 
of admissions, declarations,!® and confessions,!? the 
acts, declarations, and admissions of defendant may 
be received in evidence to show his connection with 
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In a prosecution for main- 


Sub- 


character of the house,!® and the 


650, 44 NW 647. 

fa] Tlustrations, — (1) Defend- 
ant’s admission that he was taking 
certain prostitutes to a bawdyhouse 
is admissible to show that he was its 
keeper. Sullivan v. State, 75 Wis. 
650, 44 NW 647. (2) It may be shown 
that accused procured bail for pros- 
titutes arrested at the house. Har- 
wood v. Peo., 26 N. Y. 190, 84 AmD 
175. (3) Statements by defendant 
about her arrest years before upon 
a charge of prostitution and about 
her husband who was not living in 
the house are not admissible upon a 
trial for keeping a bawdyhouse. Peo, 
v. Pinkerton, 79 Mich. 110, 44 NW 
180. (4) On a trial for keeping a 
house of ill fame, there was evidence 
that defendant kept a house, and that 
the inmates paid her for board and 
room rent and divided with her their 
earnings. A female testified to tele- 
phoning to defendant from another 
town, inquiring whether she needed 
any more girls, and that, on receiv- 
ing an affirmative answer, she became 
an inmate. The testimony was held 
properly admitted. Peo. v. Wheeler, 
142 Mich. 212, 105 NW 607. (5) At 
the trial of a complaint for keeping 
a tenement resorted to for prostitu- 
tion and lewdness, an admission of 
defendant that the room leading from 
the shop was let by him for prostitu- 


tion was admissible in evidence. 
Com. v. Dam, 107 Mass. 210. (6) An 
admission’ by the keeper that the 


house was owned by him is admis- 
sible. Davidson v. State, 76 Tex. Cr. 
196, 173 SW 1037. 

19. Ga.—Mahaloviteh v. State, 54 
Ga. 217; Jones v. State, 2 Ga. A. 433, 
58 SE 559. ' 

Ill.—Peo. v. Newbold, 260 Ill. 196, 
103 NE 69. 

Mass.—Com. v. 107 Mass. 


10. 

Minn.—State v. Smith, 29 Minn. 193, 
12 NW 524. 

Mo.—State v. Barnard, 64 Mo. 260. 

N. Y¥.—Peo. v. Claffy, 95 Misc. 400, 
160 NYS 760. 

Wis.—Sullivan v. State, 75 Wis. 
650, 44 NW 647. 

Ont.—Reg, v. Spooner, 32 Ont. 451, 
4 CanCrCas 209. 

[a] Dlustrations—(i) Where a 
statute provides that a person who 
appears to be the keeper of a dis- 
orderly house is deemed to be the 
keeper thereof, and a person on be- 
ing brought before the magistrate 
and charged with appearing the keep- 
er of a house of ill fame pleaded 
guilty, it was held that the plea was . 
an admission by the prisoner that 
she appeared to be the keeper of such 
a house, and having admitted that 
she appeared to be the keeper of the 
house was to be deemed for the pur- 
poses of the prosecution to be guilty 
of the offense. Reg. v. Spooner, 32 
Ont. 451, 4 CanCrCas 209. (2) Testi- 
mony that a few days before his ar- 
rest defendant was traveling on a 
railroad, that he had with him two 
women, whom he admitted to be pros- 
titutes and that he said he was tak- 
ing them to the house in question, is 
admissible, as it tended to show that 
the house was a bawdyhouse, Sul- 
livan v. State, 75 Wis. 650, 44 NW 
647. (3) The testimony of a police- 
man that he went to the house to ar- 
rest a criminal, and that defendant, 
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character of the inmates 2° and frequenters of the 
On a prosecution of a wife for keeping 
_a disorderly house, the acts, conduct, and declara- 
tions of the husband are admissible in evidence 
Confessions of the inmates of a dis- 
orderly. house that they were common prostitutes 


house.?? 


against her.” 


are admissible.?* 


Evidence of other offenses. The general rule that 
on a criminal prosecution the state cannot prove the 
commission of other crimes by accused, in no way 
connected with the offense charged,?* apples to 
prosecutions for keeping a disorderly house.*> But 
evidence of other similar offenses on the same prem- 
ises is admissible to show the character of the 
house as a disorderly house and the character of 
And where the evidence shows that 
defendant, charged with keeping a disorderly house, 
participated in acts of misbehavior, the evidence 
cannot be excluded on the ground that such mis- 
behavior itself constitutes an independent offense.*’ 


the keeping.?® 


who was then keeping the house, se- 
creted in a closet the person he was 
seeking, is admissible in a prosecu- 
tion for keeping a disorderly house. 
Such an act, standing alone, would 
not be sufficient to convict, but it 
may be one act among others going 
to show that the house was a dis- 
orderly one. Mahalovitch v. State, 
54 Ga. 217. (4) Evidence of defend- 
ant’s own lewd conduct in the house, 
in the presence of inmates and vis- 
itors, is competent. State v. Smith, 
29 Minn. 193, 12 NW 524. 

20. State v. Olds, 217 Mo. 305, 116 
SW 1080 (holding that letters of de- 
fendant containing admissions show- 
ing knowledge of the character of 
the inmates of his house are admis- 
sible). 

21. Brown v. State, (Tex. Cr.) 48 
SW 176; Golden v. State, 72 Tex. Cr. 
19, 160 SW 957. 

74 Tex. Cr. 


22. Farris v. State, 
607, 170 SW 310. 

23. Key v. State, 71 Tex. Cr. 485, 
160 SW 354. And see Farris v. 
State, 74 Tex. Cr. 607, 170 SW 310 
(holding that, in a prosecution for 
keeping a disorderly house, testi- 
mony of a witness that she had com- 
mitted acts of prostitution on the 
premises and had also met men on 
the pren-ises and gone to other places 
for the purpose of committing acts of 
prostitution is admissible). 


24 See Criminal Law § 1132 et 
seq. 
25. Howard v. Peo., 27 Colo. 396, 


61 P 595; Meadows v. Com., 104 SW 
954, 31 KyL 1159; Parks v. State, 59 
N. J. L. 573, 36 A 935; Roop v. State, 
58 N. J. L. 479, 34 A 749; Goosby v. 
State, 80 Tex. Cr. 136, 189 SW 143. 

26. Novy v. State, 62 Tex. Cr. 492, 
138 SW 139 (holding that, under a 
statute making each separate day 
that a disorderly house is kept a sep- 
arate offense, an indictment charging 
the keeping from a specified date to 
another specified date may be sup- 
ported by evidence of the keeping on 
a particular day, and evidence of the 
keeping on other days is admissible 
to show the character of the house 
and the character of the keeping). 

27. Com. v. Soo Hoo Doo, 41 Pa. 
Super. 249. f 

28. State v. McGahan, 48 W. Va. 
438, 37 SE 573. 

29. Com. v. Hill, 145 Mass. 305, 
14 NE 124: Novy v. State, 62 Tex. Cr. 
492,-138 SW 139. 

30. U. S.—U: S. v. Burch, 24 PB. 
Cas. No. 14,688, 1 Cranch CG. C. 36; 
U. S. v. McCormick. 26 F. Cas. No. 
15,661, 4 Cranch C. C. 104. 

Colo.—Chase v. Peo., 2 Colo. 509. 
Hee aad v. State, 17 Conn. 

Ill.— Parker v. Peo., 94 Tll. A. 648. 

Mich.—Peo. v. Russell, 110 Mich. 


DISORDERLY HOUSES 
Place. 


or acquittal.*! 


[§ 88] 


48x) 67 NW 1099. 
D.—State v. Cambron, 

280; 105 NW 241. 

Tex.—Cunningham v. State, 73 Tex. 
Cr. 565, 166 SW 519; Novy v. State, 62 
Tex. Cr. 492, 188 SW 139; Gordon v. 
State, 60 Tex. Cr. 570, 1833 SW 255; 
Frazier v. State, 47 Tex. Cr. 24, 81 SW 
532; Sprague v. State, (Cr.) 44 SW 
837; Lowe v. State, 4 Tex. A. 34. 

[a] Dlustrations.—(1) On a pros- 
ecution for keeping a _ disorderly 
house, it was held competent to prove 
the character and reputation of the 
house for two or three years prior 
to the time of the alleged offense, 
where accused was the owner during 
the whole time. Sprague v. State, 
(Tex. Cr.) 44 SW 837. (2) To show 
that accused was the keeper of the 
house, it may be shown that he 
rented it before the time alleged in 
the indictment and that he has since 
occupied it. Lowe v. State, 4 Tex. A. 
4 


20 S. D. 


34, 

{b] Before enactment of statute.— 
Where tne prosecution was under a 
statute for keeping a house of ill 
fame, it was held that the state might 
prove that lewd and dissolute persons 
resorted to the house for the purpose 
of prostitution for some time before 
the statute took effect, where the evi- 
dence was offered in connection with 
other evidence covering the time after 
the statute took effect, as it tended 
to show the character of the house, 
and the purpose for which it was 


kept, during the latter time. Cad- 
well v. State, 17 Conn. 467. 
31. U.S. v. McCormick, 26 F. Cas. 


No. 15,661, 4 Cranch C. C. 104. 

32. Peo. v. Jones, 195 N. Y. 547, 
88 NE 1127 [aff 129 App. Div. 772, 112 
NYS 1097]; Brady v. State, (Tex. 
Cr.) 57 SW 647 (holding that it is 
erroneous to admit evidence of the 
general reputation of the house at a 
time subsequent to the filing of the 
complaint; the proof must be con- 
fined to facts prior to that time). 

33. Ala.—Price v. State, 96 Ala. 1, 
11 S 128. 

Ill.—Peo. v. Newbold, 260 Ill. 196, 


103 NE 69. 

Ky.—Rhodes v. Com., 54 SW 184, 
21 KyL 1076. 

Mass.—Com. v. Whipple, 181 Mass, 
343. 63 NE 919. 
ak H.—State v. McGregor, 41 N. H. 


Or.—State v. Richie, 56 Or. 169, 
108 P 134; State v. McGinnis, 56 Or. 
163, 108 P 132. 

S. D.—State v. Cambron, 20 S. D. 
282, 105 NW 241. f 

Tex.—Keyv v. State, 71 Tex. Cr. 


485, 160 SW 354; Sweeney v. State. 
59 Tex. Cr. 870, 128 SW 390; Tachini 
v. State, 59 Tex. Cr. 55, 126 SW 1139: 
Moore v. State, 53 Tex. Cr. 559, 110 
SW-911; Frazier v. State, 47 Tex. Cr. 


[§§ 87-88 


The ‘place where a disorderly house was 
kept need not be shown by direct evidence.?§ 

Time covered by the evidence. 
that the evidence must not refer to a time so re- 
mote as to render the evidence immaterial, evidence 
is admissible as to facets existing or occurring not 
only during the period specified in the indictment °° 
but also at a time prior thereto,®° if such proof is 
confined to the time within the period of limitation 
and is not within the time of a previous conviction 
And it has also been held that 
evidence of acts tending to show the character of 
the house are admissible, even though occurring sub- 
sequent to the time covered by the indictment, if 
they happened before the finding thereof.*? 

2. Keeping—a. Defendant as Keeper— 
(1) In General. 
fendant with the keeping of a disorderly house are 
ustially admissible in evidence,** including aets, dec- 
larations, admissions, and confessions of defend- 


Subject to the rule 


Any facts tending to connect de- 


24, 81 SW 532; Ross v. State, (Cr.) 
70 SW 543; Stone v. State, 22 Tex. A. 
yeni SW 585; Lowe v. State, 4 Tex. 
A. 34. 

W. Va.—State v. Emblem, 56 W. Va. 


678, 49 SE 554. 
v. State, 75 Wis. 


Wis.—Sullivan 
Evidence held admissible.— 


act Ae NW 647. 
a 
(1) Evidence of the sale of liquor on 


the premises by defendant. Price v. 
State. 96 Ala. 1, 11 S 128; State v. 
Cambron, 20 S. D. 282, 105 NW 241. 


(2) Evidence that accused rented the 
house several months prior to the 
time laid in the indictment and had 
occupied the house ever since. Lowe 
v. State, 4 Tex. A. 34. (3) Evidence 
that defendant under a name differ- 
ent from that under which she was 
charged in the indictment as the 
keeper rendered the house to the tax 
assessor as her own. Moore vy. State, 
53 Tex. Cr. 559, 110 SW 911. (4) Evi- 
dence that accused had rendered the 
property for his wife and that he had 
made an atfidavit as to the ownership 
and value of such property. Tachini 
v. State, 59 Tex. Cr. 55, 126 SW 1139. 
(5) Testimony by the tax collector 
that he issued an occupation license 
to defendant to sell beer on the 
premises. Frazier v. State, 47 Tex. 
Cr. 24, 81 SW 532. (6) Testimony of 
the tax assessor that he knew ac- 
eused by another name and recog- 
nized her original assessment of the 
property in question as signed by her. 
Moore v. State, supra. (7) Testimony 
that defendant paid taxes on fixtures 
contained in the building in which the 
business was charged to have been 
conducted. Sweeney v. State, 59 Tex.' 
Cr. 370, 128 SW 390. (8) Evidence 
by the superintendent of a gas com- 
pany that defendant’s house had four 
gas meters in it, and that all of 
them were used most of the time, the’ 
account being in the name of defend- 
ant, and never having been changed 
at anv time. Frazier v. State. supra. 
(9) Evidence that the property be- 
longed to defendant’s wife. Key v. 
State. 71 Tex. Cr. 485, 160 SW 354. 
(10) Where defendant claims that he 
is not the owner of the house. hav- 
ing sold it to the actual keeper, the 
state may show that the transaction 
was merely a colorable sale for the 
purpose of evading the statute, and 
that the contract was really one of 
leasing. This need not be established 
by direct evidence. but may be in- 
ferred from facts and circumstances, 
State v. Emblem. 56 W, Va. 678, 49 
SE 554. (11) Where a person ac- 
cused of being a keeper of a disor- 
derly house defends on the theory 
that he is onty a creditor of the per- 
son he alleges to be the real pro- 
prietor, written securities showing 
the alleged relation of debtor and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ' 


§§ 88-91] 


ant.2* Likewise evidence of any 


show that defendant was not concerned in keeping 


the house is admissible.*® 


[§ 89] 


House. 


tial evidence.*® And evidence of 


legitimately tends to show such knowledge is usu- 


ally admissible.** 


[§ 90] 


creditor are admissible. 
State, 22 Tex. A. 185, 2 SW 585. (12) 
Under a statute providing that in all 
prosecutions for keeping a house of 
ill fame ‘‘common fame” snall be 
competent evidence in support of the 
indictment, common reputation 
accused’s ownership of the house al- 
leged to have been used as a house of 
ill-fame was admissible to prove her 
ownership thereof. State v. Richie, 
56 Or. 169, 108 P 134; State v. Mc- 
Ginnis,..06, Or. 163,, 108 -P 132.05 €43) 
On a prosecution against a man and 
woman for keeping a house of ill 
fame, evidence as to whether the two 
defendants are married to each other 
is relevant to the issue involved. 
Com. v. Whipple, 181 Mass. 343, 63 
NE 919. 

[b] Evidence held inadmissible.— 
(1) In a prosecution for keeping a 
disorderly house evidence of a lease 
of the premises to defendant’s wife is 
inadmissible. Peo. v. Newbold. 269 
Til. 196, 103. NE 69 [rev 177 Ill. A. 
63]. (2) Defendant’s connection with 
the disorderly house as owner or les- 
see cannot be shown by proof of gen- 
eral reputation. Moore v. State, 53 


Tex. Cr. bov, 110. SW, 911.) But. see 
supra this note [a] (12). 

34. See supra § 87. 

35. Rosencranz v. U. S., 155 Fed. 


38, 83 CEA 634; Peo. v. Newbold, 260 
Ill. 196, 103 NE 69; Com. v. Hill, 145 
Mass. 305, 14 NE 124; Key v. State, 71 
Tex. Cr. 485, 160 SW 354. 

[a] Evidence held admissible.— 
(1) Defendant may show that, “from 
time to time during five years prior 
to the finding of the indictment, he 
had ordered, directed, persuaded, and 
used all reasonable and_ practical 
means in his power to prevent his 
wife from doing any of the acts 
charged, and that his wife told him 
the property was hers and she would 
do as-she pleased.”’ Com. v. Hill, 145 
Mass. 305, 14 NE 124. (2) Evidence 
of defendant's previous good reputa- 
tion is admissible. Peo. v. Newbold, 
260 Ill. 196, 103 NE 69. (3) Where 
the prosecution offers evidence that 
defendant was the owner of the 
property kept and used for the pur- 
pose of prostitution, defendant may 
introduce deeds in evidence tending 
to show legal title in another, to re- 
but such evidence. Rosencranz v. 
U..S., 155 Fed. 38. 83 CCA 634. 

[b] Evidence held inadmissible.— 
Where it was shown that defendant’s 
wife was the owner of the premises, 
the fact that the records showed that 
accused had no interest in the prop- 
erty was immaterial. Key v. State, 
71 Tex. Cr. 485, 160 SW 354. 

36. Ga.—Fitzgerald v. State, 10 
Ga. A. 70, 72 SE 541. 

Ind.—Padgett v. State. 68 Ind. 46. 

N. J.—State v. Mausert. 85 N. J. L. 
498, 89 A 1011; State v. Callahan, 77 
N.) J. Le 685, 73 A 235. 

N. Y.—Peo. v. Pasauale, 206 N. Y. 
598, 100 NE 413, 28 N. Y. Cr. 323. 

Tex.—Hickman y. State, 59 Tex. Cr. 
88, 126 SW 1149. 

37. Ind.—Graeter v. State, 195 Ind. 
271, 4 NE 461. 

Iowa.—State v. Steen. 125 Towa 307, 
101 NW 96; State v. Wells, 46 Iowa 
662. ; 

Ky.—Walker v. Com.. 117 Ky. 727, 
79 SW 191. 25 KyL 1729. 

Mo. —State v. Olds, 217 Mo. 305, 116 


(2) Knowledge of Character of the 
Where it is material to show defendant’s 
knowledge of the character of the house, such knowl- 
edge may be shown either by direct or cireumstan- 


(3) Management or Control of House. 
Iither circumstantial or direct evidence is admis- 


Stone v.j 


N. 
of,|,190, 84 AmD 175. 
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fact tending to 
of the house.*8 


(1) In General. 
any fact which 


either direct or 


SW 1080. 

N. J.—State v. Koettgen, 88 N. J. L. 
51, 95 A 747 [aff 89 N. J. L. 678, 99 A 
400]; State v. Harrington, 87 N. J. L. 
718, 94 A 623. 

Y.—Harwood vy. Peo. 26 N. Y. 

Okl.—Jones v. State, 10 Okl. Cr. 79, 
133 P 1134. 

Tex.—Hickman v. State, 59 Tex. 88, 
126 SW 1149; Wyatt v. State, 80 Tex, 
Cr. 281, 190 SW 153; Farris v. State, 
74 Tex. Cr. 607, 170 SW 310; Key v. 
State, 71 Tex. Cr. 485, 160 SW 354; 
Pores v. State, 35 Tex. Cr. 24, 29 SW 


[a] Evidence held admissible.—(1) 
General reputation of the inmates 2s 
prostitutes. State v. Steen, 125 Iowa 
307, 101 NW 96. (2) General repu- 
tation of the house as a bawdyhouse. 
Graeter v. State, 105 Ind. 271, 4 NE 
461; State v. Wells, 46 Iowa 662; 
Hickman v. State, 59 Tex. Cr. 88, 126 
SW 1149. (3) Evidence of conversa- 
tions of the keeper with visitors. 
Graeter v. State, 105 Ind. 271, 4 NE 
461; State v. Wells, 46 Iowa 662. 
(4) Evidence that defendant solicited 
and had sexual intercourse with the 
inmates of his house. State v. Olds, 
217 Mo. 205, 116 SW 1080. (5) Evi- 
dence that a man had been convicted 
for frequenting defendant’s bawdy- 
house. Jones yv. State, 10 Okl. Cr. 79, 
183 P 1134. (6) Evidence that citi- 
zens had petitioned the keeper to 
leave the locality, and that she had 
continued her business as. before. 
Walker v. Com., 117 Ky. 727, 79 SW 
191, 25 KvL 1729. (7) The fact that 
the inmates of defendant’s house had 
been convicted on a charge of being 
prostitutes and that defendant had 
gone bail for them. Harwood v. Peo., 
26 N. Y. 190, 16 AbbPr 430, 84 AmD 
175; Jones v. State, 10 Okl. Cr. 79, 
133 P 1134. (8) Evidence that de- 
fendant had on a previous charge 
been arrested on a warrant and that 
after that time he had kept the wo- 
men, who were shown to be prosti- 
tutes, concealed in his house, is prop- 
er. Harwood v. Peo., supra. (9) Evi- 
dence that owner lived in a buiding 
adjoining the one in question and 
the latter was visited by lewd women. 
Forbes v. State, 35 Tex. Cr. 24, 29 SW 
784. (10) Evidence that accused’s 
husband took men and women to a 
bawdyhouse to engage in unlawful 
cohabitation. Farris v. State, 74 Tex. 
Cr. 607, 170 SW 310; Key v. State, 
71 Tex. Cr: 485, 160 SW 354. (11) 
Evidence of occurrences in the pres- 
ence of defendant at the house in 
controversy, of the number and sex 
of the persons, who in the presence 
of the defendant, from time to time, 
both day and night, passed through 
an alleged grocery stcre situated ina 
room next to the street on the first 
floor of the house, to and from a 
sitting room or kitchen and a bed- 
room in the rear thereof. Peo. v. 
Pasquale, 206 N. Y. 598, 100 NE 413, 
28 _N. Y: Cr. 323. 

{b] Evidence held inadmissible. 
—In a prosecution for keeping a dis- 


orderly house, evidence of an agree-! 


ment between partners that, in the 
distribution of partnership business, 
one partner was to devote his time 
to the management of barroom is not 
admissible on the question of knuowl- 
edge of such partner that the hotel 
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sible to show defendant’s management or control 


Where defendant is charged as 


keeper, acts done by him outside and away from 
the house in furtherance of the management or 
conducting of it are admissible.® 

[§ 91] b. Disorderly Character of the House— 


Ordinarily evidence of any facts 


which tend to show that the house was disorderly 
either by reason of the end or purpose for which it 
was kept *° or because of the manner in which it 
was kept is admissible.*! 


E The evidence may be 
eircumstantial.4* So evidence of 


of which the bar was a part was 
being kept as a disorderly house. 
State v. Harrington, 87 N. J. Le 7138, 
94 A 6238. 

38. Graeter v. State, 105 Ind. 271, 
4 NE 461; Buford v. Com., 14 B. Mon. 
(Ky.) 24; Com. .v.. La Pointe, 228 
Mass. 266, 117 NE 345 (holding that 
internal revenue tax receipts in the 
name of accused, when found within 
a house, are admissible in connection 
with other evidential factors as tend- 
ing to show control over the house). 

39. Ky.—Walker v. Com., 117 Ky. 
727,.79 SW 191, 25 Kyl 1729. 

Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607. 
ae H.—State v. McGregor, 41 N. H. 

Tex.—Sweeney v. State, 59 Tex. Cr. 
370, 128 SW 390; Frazier v. State, 
47 Tex. Cr. 24, 81 SW 532; Hamilton 
v. State, (Cr.) 60 SW 39. 

Wis.—Sullivan v. State, 75 Wis. 
650, 44 NW 647. 

{a] (Illustration. — Evidence that 
defendant went to a distant city and 
procured a woman to come and be- 
come an inmate of the house during 
the period covered by the indictment 
is admissible as tending to show de- 
fendant’s management of the house. 
State v. McGregor, 41 N. H. 407; Sul- 
Livan v. State, 75 Wis. 650, 44 NW 

40. Keeping as a bawdyhouse or 
nomae of ill fame see infra §§ 94- 

8 


41. Ala.—Cahn v. State, 110 Ala. 
56, 20 S 880; Price v. State, 96 Ala. 
1,12 §,128. 

. Ind.—Garrison v. State, 14 Ind. 

87. 


N. J.—State v. Littman, 86. N. J. 
L. 458, 92 A 580 [aff 88 N. J. L. 392, 
96 A 66]; Derby v. State, 60 N. J. L. 
258, 37 A 614; Delaney v. State, 51 
Ni Jeelas-BF5 +16) A 267. 

N. Y.—Peo. v. Jones, 195 N. Y. 547, 
88 NE 1127. 

N. C.—State v. Patterson, 29 N.C. 
70. 45 AmD 506. 

Pa.—Com. v. Soo Hoo Doo, 41 Pa. 
Super. 249. 


Tex.—Key v. State, 71 Tex. Cr. 485, 
160 SW. 354, 
[a] Mlustrations.—(1) It may be 


shown that gaming, drinking, and 
other misbehavior occurred with the 
acquiescence of the proprietor; that 
the place was kept in such a manner 
as to encourage such behavior; that 
the proprietor participated in the mis- 
behavior; that the misbehavior which 
was the result of the ill government 
of the house was necessarily and di- 
rectly connected with the offense 
charged in the indictment; and what 
was the number end kind of people 
who visited the house, and what they 
did when there assembled. Com. v. 
Soo Hoo Doo, 41 Pa. Super. 249. (2) 
Under a charge of keeping a house 
which was a public nuisance evidence 
of shooting, yelling, and laughing. is 
admissible. Garrison v. State, 14 Ind. 
287. (3) Evidence as to the behavior 
of the persons in and about defend- 
ant’s house is admissible. Delaney 
v. State, 51 N. J. L. 37, 16 A 267. 

42. State v. Price, 115 Mo. A. 656, 
92 SW 174; Speers v. State, 80 Tex. 
Cr. 421, 190 SW 164. J 

[a] Location of house.-+Evidence 
that the house was in the “reserva- 
tion district” is admissible. Speers 
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particular acts of misbehavior or disorder on the 
premises ** or outside the house,#* provided they do 
not occur at too great a distance from it,** are ad- 
Evidence that defendant secreted in his 
house a person whom an officer of the law was seek- 
ing is admissible to show that a house is disorderly.*® 


missible. 


DISORDERLY HOUSES 


[§ 92] (2) Reputation of the House. A num- 

v. State, 80 Tex. Cr. 421, 190 SW) done’). 

164. 47. U. S.—Hall v. U. S., 155 Fed. 
43. Cahn v. State, 110 Ala. 56, 20) 52, 84 CCA 215; Botts v. U. S., 155 


S 380; Price v. State, 96 ene ae SS) 


128; State v. Littman, 88 
392, 96 A 66; Delaney v. State, 51 
No! dy ile 37 164A 267; State v. Pat- 


terson, 29 N. C. 70, 45 AmD 506; 
Key v. State, 71 Tex. Cr. 485, 160 SW 
354 


[a] Iustrations.— (1) Evidence 
that defendant sold cider or some 
beverage in the house, and that men 
were often intoxicated on the prem- 
ises, was admissible to show the 
character of the place. Peo. v. Jones, 
195 N. Y: 547, 88 NE 1127 [aff 129 
App. Div. 772, 113 NYS 1097]. (2) 
Evidence of the habitual illegal sales 
of intoxicating liquors is admissible. 


Derby v. State, 60 N. J. L. 258, 37 A 
614. 

44. Ala. -+Erice v. State, 96 Ala. 1, 
11 S 128. 


Del. Se v. Buckley, 5 Del. 508; 
State vy. Burchinal, 4 Del. 572. 

Iowa.—State v. Pierce, 65 Iowa 85, 
21 NW, 195. 

Md.—Beard v. State, 71 Md. 275, 17 
A 1044, 17 AmSR 536, 4 LRA 675. 

ont C.—State v. Robertson, 86 N. C. 
628. 

[a] MTlustrations—(1) It may be 
shown that defendant maintained a 
liquor store about which there was 
frequently collected a crowd of per- 
sons who were noisy and riotous to 
the general disturbance of the neigh- 
borhood, and such acts were not done 
in the store but on the footway and 
street in front of the store. State v. 
Burchinal, 4 Del. 572. (2) Evidence 
of the conduct and appearance of per- 
sons immediately after leaving de- 
fendant’s house is admissible. State 
v. Pierce, 65 Iowa 85, 21 NW 195. 
(3) Evidence that defendant had been 
seen in unruly and turbulent crowds, 
drunk, hallooing, and noisy, as they 
came from and went to his house, is 
admissible. State v. Robertson, 86 
N. C. 628. (4)-Upon trial for main- 
taining a disorderly house by permit- 
ting lewd persons to frequent it, evi- 
dence, not only of the bad reputation 
of the women resorting there, but of 
special acts of unchastity committed 
by, them elsewhere than on the prem- 
ises in question, is admissible. If 
not competent. the error in the ad- 
mission of such evidence is cured if 
defendant himself proves that the 
women were streetwalkers, of bad 
reputation, and that they had been 
seen in houses of prostitution. Beard 
v. State, 71 Md. 275. 17 A 1044, 17 

mSR 536, 4 LRA 675. (5) Evidence 
that a number of persons were seen 
drunk near the house kept by accused 
is admissible. Price v. State, 96 Ala. 
1, 11 S 128. 


45. Com. vy. Davenport, 2 Allen 
(Mass.) 299; State v. McGahan, 48 
W. Va. 438, 37 SE 573. 


{a] Ilustrations—(1) In a pros- 
ecution for keeping a _ disorderly 
house evidence of what was said 
and done by disturbers of the peace 
in the highway at a considerable dis- 
tance from the house, and not in the 


presence of defendant, is inadmis- 
sible. Com..v. Davenport, 2 Allen 
(Mass.) 299. (2) Evidence that a 


person was seen drunk in an alley one 
hundred and fifty feet from defend- 


ant’s house was not admissible. 
State v. McGahan, 48 W. Va. 438, 37 
SE 573 


46. Mahalovitch v. State, 54 Ga. 
217 (where the court said: “The act 
gives color to the other acts—stamps 
the temper with which they are 


Fed. 50, 83 CCA 646; U. S. v.: Jour- 
dine, 26 F. Cas. No. 15,499, 4 Cranch 
C. C. 338 [overr U. S. v. Gray, 3 F. 
Cas. No. 15,251, 2 Cranch C. C. 675]; 
U. S. v: Nailor, 27 F. Cas. No. 15,853, 
4 Cranch C. C. 372; U.S. v. Rollinson, 
27 F. Cas. No. 16,191, 2 Cranch C. C. 
13; U. S: v. Warner, 28 EF. Cas. No. 
16,642, 4 Cranch C. C. 342. 
Ala.—Toney v. State, 60 Ala. 97; 
Sparks v. State, 59 Ala. 82; Wooster 
v. State, 55 Ala. 217. 
Sie ees v. Mayer, 186 Ill. A. 
Iowa.—State v. Hunter, 173 Iowa 
638, 155 NW 961 (holding that evi- 
dence of the general reputation of 
the house is admissible only when 


the prosecution is for keeping a house 
prosecution for keeping a disorderly 
house); State v. Lee, 80 Iowa 75, 45 
Lyon, 39 Iowa 379. 

Ky.—Smith v. Com., 6 B. Mon. 21. 
523. 

Md.—Shaffer v. State, 87 Md. 124, 
17. A 1044, 17 AmSR 536, 4 LRA 
675; Herzinger v. State, 70 Md. 278, 
50 AmR 204. 

Miss.—Handy v. State, 63 Miss. 207, 

Mo.—State v. Bean, 21 Mo. 267. 

N. H.—State v. Foley, 45 N. H. 

N. J.—Heflin v. State, 20 N. J. L. J. 
151. 

276. 

N. D.—State v. Harris, 14 N. D. 

Okl.—Nelson v. Terr., 5 Okl. 512, 
49 P 920 
342; Com. v. Soo Hoo Doo, 41 Pa. 
Super. 249 (holding that evidence as 
orderly house upon the trial of an in- 
dictment charging the maintenance 
although the rule is different as toa 
bawdyhouse). 

308. 

{a] Reason for rule—(1) Evi- 
is inadmissible, because it is mere 
hearsay. “The house must be proved 
not by fame,” for the terms “house 
of ill fame,’ and “bawdy-house” are 
the character of the house, not its 
reputation, and the gist of the of- 
not in its reputation. State v. Board- 
man, 64 Me. 523. (2) “The accusa- 
ture susceptible of proof by wit- 
nesses who speak from their own 
say evidence—and such is the evi- 
dence of reputation—is inadmissible 
of direct proof by witnesses speaking 
from their own knowledge; and when 
sity alone. Overstreet v. State, 3 
How. (Miss.) 328. The accusation is, 
tained a house which bore an evil 
name, but that she kept and main- 
because of its ill-fame, but because of 
the immoral and corrupting practices 


of ill fame, and is not admissible ina 
NW 545, 20 AmSR 401; State v. 
Me.—State v. Boardman, 64 Me. 
39 A 313; Beard v. State, 71 Md. 275, 
17 A 81; Henson vy. State, 62 Md. 231, 
56 AmR 803. 
466. 
N. Y.—Peo. v. Mauch, 24 HowPr 
501, 506, 105 NW 621 [cit Cyc] 
Pa.—Com. v. Stewart, 1 Serg. & R. 
to the general reputation of a dis- 
of such a nuisance is not admissible, 
Ont.—Reg. v. St. Clair, 27 Ont. A. 
dence of the reputation of the house 
to be a house of ill-fame by facts and 
synonymous, “ill fame” describing 
fense consists in the use of the house, 
tion is of a specific offense, in its na- 
knowledge. The rule is, that hear- 
to establish any specific fact, capable 
the rule is relaxed, it is from neces- 
not that the defendant kept and main- 
tained a bawdy-house, indictable not 
there indulged, and the evil persons 
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ber of courts have held that on a prosecution for 
keeping a disorderly house evidence of the general 
reputation of the house is not admissible to show 
that it was disorderly.*? 
many authorities hold such evidence admissible, par- 
ticularly in cases where the charge is for keeping 
a bawdyhouse or house of ill fame.** 


On the other hand very 


By statute in 


there permitted to congregate for 
these practices. It is these practices, 
ana the character of the persons there 
frequenting, and these only, which 
could render it a bawdy-house in the 
meaning of the law. If it has ob- 
tained that reputation justly, it is 
from these specific facts; and it 
seems to us in accordance with prin- 
ciple, and with the humanity of the 
criminal law, to require the evidence 
of these facts, and not of the reputa- 
tion which, if it really and ‘truth- 
fully exists, is based on them.” 
Wooster v. State, 55 Ala. 217, 221. 
(3) “The fact that a crime has been 
committed cannot be proved by com- 
mon rumor or general repute. The 
decisions which hold this evidence 
admissible, (where they are not 
founded on the language or interpre- 
tation of a statute,) seem to rest its 
admissibility mainly upon the ground 
of necessity, or rather the difficulty 
of obtaining direct evidence, because 
the operations of such houses are 
necessarily shrouded in secrecy. But 
when it is open to the prosecution to 
prove the general bad character for 
chastity of the female inmates of the 
house, that it is frequented by re- 
puted strumpets, and that men are 
seen to visit it at all hours of the 
night as well as the day, we do not 
think there can be any very great dif- 
ficulty in obtaining such direct evi- 
dence as will warrant a jury in con- 
victing. If, however, such difficulty 
or necessity does, in fact exist, a 
remedy can be easily and speedily 
provided by legislation changing the 
rules of evidence for such cases. It 
is not the province of the Courts to 
change or relax those rules in order 
to facilitate convictions in a_ par- 
ticular class of offences.’”’ Henson 
wee 62 Md. 231, 236, 50 AmR 


48. Colo.Howard  v. 27 
Colo. 396, 61 P 595. 

Dak.—Terr, v. Stone, 2 Dak. 155, 

; Terr. v. Chartrand, 1 
Dak. 379, 46 NW 583. 

Fla.—King v. State, 17 Fla. 183. 

Ga.—Hogan v. Smith, 76 Ga. 82; 
Ward vy. State, (A.) 95 SE 872; 
Jones v. State, 14 Ga. A. 811, 82 SE 
470; Fitzgerald v. State, 10 Ga, A. 
70, 72 SE 541; McConnell vy. State, 2 
Ga. A. 445,,58 SE 546; Jones v. 
State, 2 Ga. A. 433, 58 SH 559. 

Ida.—Terr. v. Bowen, 2 Ida. 
(Hasb.) 640, 23 P 82; Peo. v. Bu- 
chanan, 1 Ida. 681. 

Ind.—Graeter v. State, 105 Ind. 271, 
4 NE 461; Betts v. State, 93 Ind. 
375; Whitlock v. State, 4 Ind. A. 432, 
30 NE 934. 

Iowa.—State v. Hunter, 173 Iowa 
638, 155 NW 961 (where the prose- 
eution is for keeping a house of ill 
fame), 

Ky.—King v. Com., 154 Ky. 829, 
830, 159 SW 593, 48 LRANS 253 
ESuor Cyc]; Burton y. Com., 4 KyL 


La.—State v. West, 46 La. Ann. 
1009, 15 S 418; State v. Mack, 41 
La. Ann. 1079, ‘6 S 80s 

Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607; Peo. v. Gastro, 75 
Mich. 127, 42 NW 9387; Peo. v. Saun- 
ders, 29 Mich. 269; O’Brien v. Peo., 
28 Mich. 213. 

Minn.—State v. Bresland, 59 Minn. 
281, 61 NW 450; State v. Smith, 29 
Minn. 193, 12 NW 524. 


Peo., 


Mont.—State v. Hendricks, 15 
Mont. 194, 39 P93, 48 AmSR 
666. 

Nebr.—Drake v. State, 14 Nebr. 
535, 17 NW 117. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a number of states such evidence is admissible,*? and 
in others it bas been held that statutes punishing 
the keeping of a house of ‘‘ill-fame’’ make the 
reputation of the house an element of the offense, 
and evidence thereof admissible;*® but still others 
hold that the term ‘‘house of ill fame’’ is deserip- 
tive merely of the character of the house and does 
not refer to its repute, and that the rule against 
admitting hearsay evidence is not thereby changed.°! 
Such evidence is clearly admissible under a statute 
punishing the keeping of a house reputed to be a 
bawdyhouse or house of ill fame.®? 
the reputation of the house before the day alleged 
in the indictment or information has been held ad- 
missible,°* but not of its reputation subsequently.>* 
Evidence of the reputation of the house, even where 
it is admissible to establish the character of the 
house, must apply to its reputation during the time 


eh C.—State v. Robertson, 86 N. C. 

N. D.—State v. Harris, 14 N. D. 
501, 506, 105 NW 621 [cit Cyc]. 

Okl.—Balch v. State, 164 P 776; 
Jones v. State, 10 Okl. Cr. 79, 133 P 
1134; Patterson v. State, 9 Okl. Cr. 
564, 132 P 693; Putman v. State, 9 
Okl. Cr. 535, 132 P 916,.46 LRANS 
593; Smith y. State, 6 Okl. Cr. 380, 
118 P 1003; Carroll v. State, 4 Okl. 
Cr. 242, 111 P 1021. 

Or.—State v. Richie, 56 Or, 169, 
108 P 134; State v. MeGinnis, 56 Or. 
163, 108 P 132; 

Pa.—Com, v. Brink, 49 Pa. Super. 
620; Com. v. Soo Hoo Doo, 41 Pa. 
Super, 249; Com. v. Bunnell, 20 Pa. 
Super. 51; Com. v. Sarves, 17 Pa. 
Super. 407; Com. v. Murr, 7 Pa. Su- 
per. 391. 

S. C.—State v. McDowell, 23 S. C. 
L. 346, 

Tex.—Sylvester v. State, 42 Tex. 
496; Morris v. State, 38 Tex. 603; 
McGary v. State, (Cr.) 198 SW 574; 
Goosby v. State, 80 Tex. Cr. 136, 189 
SW 143; Golden v. State, 72 Tex. Cr. 
19, 160 SW 957; Hitchings v. State, 
65 Tex. Cr. 279, 143 SW 1164; Barker 
v. State, 64 Tex. Cr. 106, 141 SW 
529; Wilson v. State, 61 Tex. Cr. 428, 
136 SW 447; Gordon v. State, 60 Tex. 
Cr. 570, 133 SW, 255; Hinn v. State; 
60 Tex. Cr. 521, 132 SW 805; Tachini 
Wo state. 59; Tex.) Cr. 56, 9126 "Si 
1139; Bumbaugh v. State, 56 Tex. Cr. 
331, 120 SW 423; Moore v.- State, 53 


Tex. Cr. 559, 110 SW 911; Machen 
ve State, 53),..Mex. Cr.) 116, 109; SW 
126; Joliff v.-State, 53 Tex. Cr, 61, 


109 SW 176; Wimberly v. State, 53 
Tex. Cr. 11, 108 SW 384; Frazier v. 
State, 47 Tex. Cr. 24, 81 SW 532; 
Ramey vy. State, 39 Tex. Cr. 200, 45 
SW 489: Sprague v. State, (Cr.) 44 
SW 837; Forbes v. State, 35 Tex. Cr. 
24, 29 SW 784; Golden v. State, 34 
Tex, Cr. 148, 29. SW_1779;, Harkey iv. 
State, 33 Tex. Cr. 100, 25 SW 291, 
47 AmSR 19; Cook y. State, 22 Tex. 
A. 511, 3 SW 749; Stone v. State, 22 
Tex. A.. 185, 2 SW 585; Burton v. 
State, 16 Tex. A. 156; Allen y. State, 
15 Tex. A. 320; Brown v. State, 2 
Tex,,A. }189. 

RY bt rp a v. Brunell, 29 Wis. 
5 


Ont.—Reg. v. St. Clair, 27 Ont. A. 
308, 8 CanCrCas 551; Reg. v. Mc- 
Namara, 20 Ont. 459; Rex v. Demet- 
rio, 20 CanCrCas 316. 

And see Boyle v. State, 110 Ark. 
318, 161 SW 1049 (where in a prose— 
eution under the ‘white slave act” 
the court held that it was necessary 
to show that the place to which it 
was alleged that the female was 
taken was a place of prostitution 
and a place where prostitution was 
encouraged and allowed, and that to 
prove the character of such place 
as a bawdyhouse evidence of the 
general reputation of the house as a 
bawdyhouse was admissible). 

49. Conn.—Morse v. Brown, 83 
Conn. 550, 78 A 430 


Towa,—State v. Gardner, 174 Iowa E 
- 
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community.>* 


[§ 94] 


Evidence of 


fame.*° 

[§ 95] 
748, 156 NW _ 747, LRA1916D 767; 
AnnCas1917D 239; State v. Mulhol- 


len, 173 Iowa 242, 155 NW 252; State 
v. Steen, 125 Iowa 307, 101 NW 96; 
State v. Wilson, 124 Iowa 264, 99 
NW 1060; State v. Lee, 80 Iowa 75, 
45 NW 545, 20 AmSR 401; State v. 
Toombs, 79 Iowa 741, 45 NW 300; 
State v. Haberle, 72 Iowa 138, 33 
NW 461; State v. Hand, 7 Iowa 411, 


71 AmD 453. 
Md.—Shaffer y., State, 87 Md, 124, 
39 A 313. 

Mo.—State v. Price, 115 Mo. A. 
656, 92 SW 174. 

Nebr.—State v. Fanning, 97 Nebr. 
224, 149 NW 413. 

N. M.—Terr, v. McGrath, 16 N. M. 
202, 114 P 364. 

N. Y.—Peo. v. Pasquale, 206 N. Y. 
598, 100 NE 418, 28 N. Y. Cr. 


323 
foverr Peo. v. Calabrese, 149 App. 
Div. 955, 1383 NYS 1136, and dist 


Peo. v. Mauch, 24 HowPr 276]; Peo. 
v. Hart, 115 App. Div. 896 mem, 101 
NYS 1137 mem; Peo. v. Gordon, 93 
App. Div. 612 mem, 87 NYS 1143 


mem. 

N. C.—State v. Price, 175 N. C. 
804, 95 SE 478, 

Oh.—Brown v. Toledo, 5 OhS&CP 
210, 7 OHNP 435, 

R. I.—State v. Hull, 18 R. I. 207, 
26 A 191, 20 LRA 609. 

Ss. D.—State v. Ballew, 26 S. D. 
494, 128 NW 716; State v. Cambron, 
20.S. D, 282, 105 NW 241. 

50. State v. Main, 31 Conn. 572; 
Cadwell v. State, 17 Conn. 467. 

51. Parker v. Peo., 94 Ill. A. 648; 
State v. Guyer, 91 Vt. 290, 100 A 113; 
State v. Plant, 67 Vt. 454, 32 A 237, 
48 AmSR 821. 

52. Morse y. Brown, 83 Conn. 550, 
8 A 430; State v. Morgan, 40 Conn. 

53. Peo. v. Gastro, 75 Mich. 127, 
42 NW 937; Davis v. State, 79 Tex. 
Cr. 321, 184 SW 510; Frazier v. 
State, 47 Tex. Cr. 24, 81 SW 532; 
Ppraeye v. State, (Tex..Cr.) 44 SW 
3 


6 
54. Brady v. State, (Tex. Cr.) 57 
SW 647. 

55. ‘Sara v. State, 22 Tex. A. 639, 
3 SW 339 (holding that common 
reputation is a legitimate source 
from which to draw proof to fix the 
character of the house, but the evi- 
dence must directly connect the per- 
son charged with the offense com- 
mitted; the testimony in this case 
goes to show that the reputation of 
the house was established by an- 
other proprietor and at an anterior 
time). 

56. See supra §§ 7-10. 

57. Ky.—Walker +v._Com., 
Ky. 727, 79 SW.191, 25 KyL 1729. 
Mo.—Clementine v. State, 14 Mo. 
9 


112, 
_ J.-—Delaney y. State, 51 N. J. 
Li SY, b6: Ay 2h 
N. '¥.— Berry. vy, Peo.tis. N. (YY. Cr: 
48 [aff 1 N.Y. Cr. 57]. 
N. C.—State v. Robertson, 86 N. C. 
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628. 
[a] Tlustrations,— (1) Evidence 
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when defendant had control thereof.>® 
(3) Effect of the Disorder. 
keeping of a disorderly house is punishable because 
of the injury to the publie,®* it is of course proper 
for the prosecution to show the effect of the place 
upon the peace, good order, and morals of the 
But it has been held that it is im- 
proper to ask a witness whether the house was not 
a matter of general complaint by the neighbors, 
as disturbing them.>§ 

(4) Bawdyhouse—(a) In General. Evi- 
dence of any facts tending to show that the house 
was disorderly by reason of its being a bawdyhouse 
or house of ill fame is admissible.>? 
hand defendant may show any fact tending to prove 
that the house was not a bawdyhouse or house of ill 


Since the 


On the other 


(b) Frequenting by Men. The fact that 


that defendant’s house was located 
near a_public school is admissible 
as tending to show the extent to 
which the public was exposed to the 
evil influences of defendant’s house. 
Delaney v. State, 51 N. J. L. 37, 
16. A 267, (2) Evidence that the 
keeper took her women out walking 
or driving with her, and that the 
house was located near two public 
schools and a sanitarium, was ad- 
missible to show the gravity of the 
offense. Walker v.. Com., 117 Ky. 
(2%. V9" SW 191, 25) Key Lar 1729%) G3) 
Evidence as to the extent of the 
disturbance occasioned by the noise 
in the house is admissible. Berry v. 
Peo., ch ANaaYo Cre 43° Lafiied NEB YeuGrs 
57]. (4) Evidence that the house 
was conducted in such a manner as 
to annoy women passing along the 
public highway is admissible. State 
v. Robertson, 86 N. C. 628. 

58. Com. v. Stewart, 1 Sere. & R. 
(Pa.) 342; Com. v. Soo Hoo Doo, 41 
Pa. Super. 249. See also State v. 
Foley, 45 N. H, 466 (to same effect). 

59. Terr. v. McGrath, 16 N. M. 
202, 114 P 364; Harwood v. Peo., 26 
N.. Y. 190; 84 AmD 175; State iv: 
Cambron, 20 S. D. 282, 105 NW 241; 
Key v. State, 71. Tex. Cr. 485, 160 
SW 354; Wimberly v. State, 53 Tex. 
Cr. 11, 108 SW 384. 

{a] Evidence held admissible.— 
(1) Evidence as to who went to. the 
house, what they were doing there, 
as to there being other hacks there 
at the same time, as to the visits 
being in the nighttime, and as to 
the purpose and object of going to 
the house, is admissible. State v. 
Cambron, 20 S. D. 282, 105 NW 241. 
(2) Proof of the character of a 
house as a house of ill fame is not 
limited to proof of its general repu- 
tation, but may be shown by proof of 
any fact tending to show that the 
house was a house of ill fame, or any 
circumstance from which a _ jury 
might properly infer that the house 
was kept for such unlawful purpose. 
State v. Cambron, supra. (3) Evi- 
dence of sales of liquor on the prem- 
ises, and by whom and in what man- 
ner made, is competent, in view of 
the manner of sale, to show the 
character of the house. State v. 
Cambron, supra. 

Reputation of the house see supra 

2 


60. State v. Levich, 174 Iowa 688, 
156 NW 824; Thompson v. State, 61 
Tex. Cr. 250, 184 SW 350. 

[a] Evidence held admissible.— 
Defendant can show by any person 
cognizant of the facts that people 
had not frequented the house for im- 
moral purposes at or about the time 
made by the state’s proof. Thomp- 
son v. State, 61 Tex. Cr. 250, 134 SW 
350, - : 

[b] Evidence held inadmissible.— 
Evidence that a man and woman ar- 
rested in the house under suspicious 
circumstances were discharged the 
next day is inadmissible to show 
that the house was not a bawdy- 
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men frequented the place at all hours of the day and 
night,°* and evidence of their number, their purpose 
in going, and what they did there, are admissible 
a bawdyhonse.*” 

(c) Reputation of Inmates and Fre- 
In a prosecution for keeping a bawdy- 
house evidence of the general reputation of its in- 
mates and frequenters is admissible to show its 
The fact that the inmates of the house 
of its keeper does not render inad- 
missible evidence as to their character for lewdness, 
as tending to show the character of the house.** 
reputation which an inmate or frequenter had prior 
to the time laid in the indictment is admissible to 
show the reputation such person had within the time 
To prove the general repu- 


upon a trial for keeping 
[§ 96] 
quenters. 


charaeter.®* 
are daughters 


laid in the indietment.®° 


house. State v. 
688, 156 NW 824. 

61. Peo. v. Pasquale, 
598, 100 NE 413, 28 N 
Patterson y. State, 
132 P 693; Putman v. State, 9 Okl. 
Cr. 535, 1382 P 916, 46 LRANS 593; 
Com. v. Eagler, 10 Kulp (Pa.) 107; 
Reg. v. St. Clair, 27 Ont. A. 308. ' 

62. Com. v. Sarves, 17 Pa. Super. 
407; State v. Cambron, 20 S. D. 282, 

5 NW 241; Farris v. State, 74 Tex. 
Cr. 607, 170 SW 310; Finn v. State, 
60 Tex. Cr. 521, 132 SW 805. 


174 Iowa 
206° Nw Y. 
EYy Cr: 323; 
9 Okl. Cr. 564, 


Levich, 


63: U. S—uvU. S. v. McDowell, 26 
BY Cas: ' Noy 16,671, 4 ‘Cranch 'C: °C: 
423; U. S. v. Stevens, 27 F. Cas. No. 
16, 391, 4 Crarch C. C. 341. 

‘Ala.—Cahn_v. State, 110 Ala. 56, 
20 S 380; Price v. State, 96 Ala.. 1, 
11 S 128; Toney v. State, 60 Ala. 97; 
Wooster v. State, 55 Ala. 217. 

Cal.—Demartini v. Anderson, 127 
Cal, 83,69 P 207. 

Colo.—Howard vy. Peo., 27 Colo. 


396, 61 P 695. 
Conn.—State v. Main, 31 Conn. 572. 
Dak.—Terr. y. Stone, 2 Dak. 155, 
4 NW 697. 
Fla.—King v. State, 17 Fla. 183. 


Ga.—McCain v. State, 57 Ga. 390; 
A sas v. State, 14 Ga. A, 110, 80 SE 
Ida.—Peo. v. Buchanan, 1 Ida. 681. 


Ind.—Graeter v. State, 105 Ind. 
4 NE 461; Betts v. State, 93 
375; Whitlock v. State, 4 Ind. A. 
30 NE 934. 

Iowa.—State vy. Gill, 150 Iowa 210, 
129 NW 821; State v. Steen, 125 
Iowa 3067, 101 NW 96; State v. Lyon, 
39 Iowa 379. 

Ky.—Rhodes v. Com., 10 KyL 722. 

La.—State v. West, 46 La. Ann. 

64 Me. 


271, 
Ind. 
432, 


10C9, 15 S 418. 
Bey alpen v. Boardman, 


39 A 313; Beard v, State, 71 Md. 275, 


17 A 1044, 17 AmSR 536, 4 LRA 
675; Herzinger v. State, 70 Md. 278, 
17 A 81; Henson vy. State, 62 Md. 


231, 50 AmR 204. 
Mass.—Com. v. Clarke, 145 Mass. 
-1, 13 NE 888; Com. v. Cardoze, 119 


ieee 210; Com. v. Gannett, 1 Allen 
7, 79 AmD 693; Com. v. Kimball, 7 
Gray 328. 

Mich.—Peo. v. Russell, 110 Mich. 
46, 67 NW 1099; Peo. v. Saunders, 
29 Mich. 269. 

Minn.—State v. Smith, 29 Minn. 


193, 12 NW 524. 

Mo.—State v. Barnard, 64 Mo. 260; 
State v. Bean, 21 Mo. 267; Clemen- 
tine v. State, 14 Mo. 112; State v. 
Price, 115 Mo, A. 656, 92 SW 174; 
State v. Horn, 83 Mo. A. 47; State v. 
Dudley, 56 Mo. A.°450. 

Mont.—State v. Hendricks, 15 

39 P 938, 48 LRA 666. 

Nebr.—State v. Fanning, 97 Nebr. 
224, 149 NW 418; Drake y.. State, 14 
ae 635, 17 NW 117 
vg . H.—State v. McGregor, 41 N.H. 


N. J.—State v. Koettgen, 88 N. J. 
L. 51, 95 A 747 [aff 89 N. J. L: 678, 
99 A 400]; State v. Kelly, 76 N. J. 
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L. 576, 70 A 342; Roop v. State, 58 
N. J. L. 479, 34 A 749. 

N. Y.—Peo. v. Pasquale, 206 N. Y. 
598, 100 NE 413, 28 N. Y. Cr. 323; 
Harwood v. Peo., 26 N. Y. 190, 16 
AbbPr 430, 84 AmD 175; Peo. v. 
Hulett, 15 NYS 630. 

Okl.—Nelson v. Terr., 5 Okl. 512, 
49 P 920; Jones v. State, 10 Okl, Cr. 
79, 188 P 1134; Smith v. State, 6 Okl. 


Cr. 380, 383, 118 P 1003 [cit Cyc]; 
Carroll v. State, 4 Okl. Cr. 242, 111 
P 1021, 


Pa.—Com. v. Brink, 49 Pa. Super. 
620; Com. v. Bunnell, 20 Pa. Super. 
51; Com. v. Sarves, 17 Pa. Super. 
407; Com, v. Murr, 7 Pa. Super. 391; 
Com, v. Eagler, 10 Kulp 107; Com. 
v. Noonan, 15 Phila. 372. 

R. I,—State v. Hull, 18 R. I. 207, 
26 A 191, 20 LRA 609. 

S. C.—State v. McDowell, 3 S. C. 

v. State, 42 Tex. 


L. 346. 
Tex.—Sylvester 
State, 38 Tex. 603; 
"6 Tex. :Cr. 196; 


496; Morris v. 
Davidson v. State, 
173 SW 1037; Nichols vy. State, 75 
Tex. Cr. 67, 170 SW 304; Smith v. 
State, 72 Tex. Cr. 206, 162 SW 835; 
Golden v. State, 72 Tex. Cr. 19, 166 
SW 957; Key v. State, 71 Tex. Cr. 
485, 160 SW 354; Dimitri v. State, 
70 Tex. Cr. 17, 155 SW 535; Wilson 
v. State, 61 Tex. Cr. 628, 136 SW 447; 
Hickman v. State, 59 Tex. Cr. 88, 
126 SW 1149; Sprague v. State, (Cr.) 
44 SW 837; Forbes v. State, 35 Tex. 
Cr. 24, 29 SW 784; Golden v. State, 
34 Tex. Cr. 143, 29 SW 779; Harkey 
v.. State, 23 Tex. Cr, 100, 25 SW 291, 
47 AmSR 19; Allen v. State, 15 Tex. 
A. 320. 
pet bay aaah v. Brunell, 29 Wis. 
Alta.—Rex v. James, 9 Alta. L. 66, 
wer .—Reg v. St. Clair, 27 Ont. A. 
{a] Milustrations.—(1) Character 
of men who frequent the house is 
admissible. Howard v. Peo., 27 Colo, 
396, 61 P 595; Clementine v. State, 
14 Mo. 112. (2) It is competent to 
prove that the house was frequented 
by noisy and disreputable people. 
Com, v. Noonan, 15 Phila. (Pa.) 372. 
64. State v. Horn, 83 Mo. A. 47; 
Jones v. State, 10 Okl. Cr. 79, 133 P 


1134. 
65. Cadwell v. State, 17 Conn. 
467; Peo. v. Russell, 110 Mich. 46, 


67 NW 1099; Smith v. State, 
Cr. 206, 162 SW 835. 

{a] Reputation prior to enactment 
of the statute under which the pros- 
ecution is had may be shown in con- 


72 Tex: 


nection with other evidence. Cad- 
well vy. State, 17 Conn. 467. 
66. State v. Barnard, 64 Mo. 260; 


Harwood v. Peo., 26 N. Y. 190, 84 
AmD 175; Key v. State, 71 Tex. Cr. 
485. 160 SW 354. 

67. State v. Koettgen, 89 N. J. L. 


678, 99 A 400; State v. Littman, 88 
N. J. LL. 392, 96 A 66 [aff 88 N. J. 
L. 392, 96 A 66]. 

68. State v. Baans, 77 N. J. L. 
123,72 .A AL: 


69. See also generally Criminal 
Law § 1122 et seq. 
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tation of the inmates, the record of former convic- 
tions of defendants is admissible.°" 
tion of the frequenters of a house alleged to be a dis- 
orderly house cannot be proved by specific acts of 
misconduct,®* at least where such acts were not com- 
mitted on defendant’s premises.°* 

(d) Reputation of Defendant.*° 
dence of the bad character of defendant, as well as 
evidence of the want of chastity on the part of de- 
fendant, is generally held incompetent,’® but it has 
also been held that.such evidence is admissible in 
connection with other evidence.*! 
puts his character in issue by introducing evidence 
in regard thereto, the state may introduce evidence 
to show his bad character,’? in accordance with the 


But the reputa- 


Evi- 


Where defendant 


70. U. S—wU. S. v. Jourdine, 26 


F.. Cas. No. 15,499, 4 Cranch C. C. 
3903 U, S. v.. Nallor, 27 F..Cas, No. 
15, 853, 4 Cranch C. C. 372. 


Ga. Ward v. State, 14 Ga. A! 110, 
80 SE 295. 

Iowa.—State v. Hand, 7 Iowa 411, 
71 AmD 453, 

La.—State v. Mack, 41 La. Ann. 
1079, 6 S 808. 

Mass.—Rex v. Doaks, Quincy 90. 

Mich.—Peo, v. Pinkerton, 79 Mich. 
110, 44 NW 180. 

cee v. Flick, (A.) 198 SW 
1134. 

R. I.—State v. Hull, 18 R. I. 207, 
26 A 191, 20 LRA 609. 

Tex.—Gamel v. State, 21 Tex. A. 
357, 17 SW 158; Burton vy. State, 16 
Tex. A. 153. : 

[a] Reason for rule.—‘‘Such evi- 
dence iS not admissible because it 
does not tend to prove the issues to 
be tried.”” Gamel v. State, 21 Tex. 
A; 357) 3859,° 27" Sw 158: 

[b] ule applied.—On a prosecu- 
tion for keeping a house’ of ill fame, 
resorted to for the purpose of pros- 
titution and lewdness, evidence of 
statements made by defendant that 
her reputed husband, who was not 
living in the house, was not married 
to her, and evidence of her arrest 
many years before on a charge of 
prostitution, is not admissible. Peo. 
Shae owen 79 Mich. 110, 44 NW 
one” Ala.—Sparks v. State, 59 Ala. 

Colo.—Howard v. Peo., 27 Colo. 
396," 62 °P “595. 

Ind.—Betts v. State, 93 Ind. 375; 
Whitlock v. State, 4 Ind. A, 432, 30 


NE 934 

Mo.—State v. Price, 115 Mo. A. 
656, 92 SW 174. 

Mont.—State v. Hendricks, 15 


Mont. 194, 39 P 93, 48 AmSR 666. 

S. C.—State v. McDowell, 23 S. C. 
L. 346. 

Tex.—McGary v. State, (Cr.) 198 
SW 574; Davidson vy. State, 76 Tex. 
Cr. 196, 173 SW 1037; Dailey v. 
State, (Cr.) 55 SW 823. But see 
Bigby v. State, 5 Tex. A. 101 (hold- 
ing that the admission of evidence 
as to the financial standing and vis- 
ible means of support of defendant, 
although erroneous, is not preju- 
dicial). 

Wis.—State v. 29 Wis. 
435, 487. 

“We think the correct rule of evi- 
dence in this case and in like cases, 
is, that the prosecution must in the 
first instance introduce’ testimony 
showing or tending to show that the 
defendant is the keeper of the house 
alleged to be a common bawdy- 
house; and then testimony of the 
general reputation of the house, of 
the persons frequenting the same, 
and of the defendant, is admissible, 
as tending to show the real charac- 
ter of the house.” State v. Brunell, 


Brunell, 


supra. 

72. Flannagan v. State, (Ga. A.) 
97 SE 82. 

[a] Rule applied.—Where defend- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 97-98] 


usual rule in criminal eases.7® 


Former conviction of similar offenses." 
reputation, where reputation is admissible, evidence 
of defendant’s conviction for offenses of the same 
general character has been held admissible.7> Where, 
however, the record shows that defendant has ap- 
pealed from the judgment and there is no evidence 
as to the determination of the appeal, it is error to 
Evidence of a former con- 
vietion of a different, although similar, offense is 
inadmissible to increase the penalty.”7 
(e) Conduct and Conversations of In- 


admit the judgment.” 


[§ 98] 


ant, on cross-examination of a 
state’s witness, put in evidence her 
general character, it was not error 
to allow other witnesses to testify 
that they were acquainted with her 
general reputation for lewdness and 


that it was bad. Flannagan  v. 
State, (Ga. A.) 97 SE 82. 

73. See Criminal Law § 1122. 

74. Evidence of other offenses 


generally see supra § 87. 

75. Howard v. Peo., 27 Colo. 396, 
61 P 595; Peo. v. Newbold, 178 Ill. 
A. 63 [rev on other grounds 260 Ill. 
196, 103 NE 69]. 

76. State v. Barnard, 64 Mo. 260 
(holding error not cured by instruc- 
tion). 

77. State v. Holmes, 56 Iowa 588, 
9 NW 894, 41 AmR 121. 


78. Conn.—State Vv. Main, 31 
Conn, 572. 

Ill—FPeo. v. Newbold, 260 Ill. 196, 
103 NE 69. 

Iowa.—State v. Mulhollen, 173 
Iowa 242, 155 NW 252. 


Md.—Herzinger v. State, 70 Md. 
298, 17 AMRAe 

N. J.—State v. Koettgen, 88 N. J. 
L. 51, 95 A 747 [aff 89. N. J. L.. 678, 
99 A 400]; State v. Littman, 8 
N. J. L. 453, 92. A 580 [aff 88 N. J. 
L. 392, 96 A 66]; Bindernagle v. 
State, 60 N, J. L. 307, 37 A 619 [aff 
61 N., J, .G: 259; 38 Alois, oo A 136; 


N. Y.—Peo. v. Pasquale, 206 N. Y. 
598, 100 NE. 413, .28)N.-Y. Cr. 323. 

Okl.—Jones v. State, 10 Okl. Cr. 
79, 133eP 1134, 

Pa.—Com. v. Soo Hoo Doo, 41 Pa. 


Super. 249, 
74 Tex. Cr. 


Tex.—Farris v. State, 
607, 170 SW 310; Hearne v. State, 
73 Tex. Cr. 390, 165 SW 596; Golden 
v. State, 72 Tex. Cr. 19, 160 SW. 957; 
Key v. State, 71 Tex. Cr. 485, 160 SW 
354; Robbins v. State, 60 Tex. Cr. 
523, 132 SW 770; Hickman v. State, 
59 Tex. Cr. 88, 126 SW 1149; Wim- 
berly v. State, 53 Tex. Cr. 11, 108 
SW: 384. 

vt.—State v. Guyer, 91 Vt. 290, 
100 A 113. i 
ont Ala.—Toney v. State, 60 Ala. 

Ga.—McConnell y. State, 2 Ga, A. 
445, 58 SE 546. 

Ind.—Whitlock v. State, 4 Ind. A. 
432, 30 NIE 934, 

Iowa.—State y. Toombs, 
741, 45 NW 200. 

Me.—State v. Garing, 75 Me. 591; 
State v. Boardman, 64 Me. 523. 

Md.—Herzinger vy. State, 70 Md. 
Stayt A 81. 

Mass.—Com. v. Sliney, 126 Mass. 


79 Iowa 


49; Com. vy. Cardoze, 119 Mass. 210; 
Com, vy. Dam, 107 Mass. 210; Com. 
v. Kimball, 7 Gray 328. t 
Minn.—State y. Smith, 29 Minn. 
193, 12. NW 524. 
Mo.—State vy. Bean, 21 Mo. 267. 


N. J.—State v. Koettgen, 88 N. J. 
L. 51, 95. A 747 [aff 89 N. J. L._ 678, 
99 A 400]; State v. Littman, 86 N. J. 
L. 453, 92 A 580 [aff 88 N. J. L. 392, 
96 A 66]; State v. Sweet, 81 N. J. 
L. Bindernagle v. 


: » 207, 37. A. 619 
[aff 61.N. J. L. 259, 38 A 973, 39 


A 360, 41 A 109]. 
N. Y¥.—Berry .y., Peo., 1_N: ¥,, Cr. 
43 (aff 77 N. Y. 588 mem] 


Okl.—Jones vy, State, 10 Okl. Cr. 
79, 1388 P 1134, 
. Pa.—Com, vy. Soo Hoo Doo, 41 Pa, 


¥ 


DISORDERLY HOUSES 


To prove 


their character. 


Super. 249. 

S. D.—State v. Cambron, 20 S. D. 
282, 105 NW 241, 

Tex.—Hearne v. State, 73 Tex. Cr. 
590, 165 SW 596; Golden y. State, 
72 Tex. Cr. 19, 160 SW 957; Robbins 
v. State, 60 Tex. Cr. 528, 182 SW 770; 
Hickman y. State, 59 Tex. Cr. 98, 126 


‘SW 1149; Wimberly v. State, 53 Tex. 


Cr. 11, 108 SW 384. 

[a] Evidence held admissible.— 
(1) Testimony of a woman that she 
went to the house with a man, whom 
she did not know, to get a drink; 
that they got a room, and remained 
an hour; that. she “stayed with 
him” [witness understanding what 
the expression meant]; that the man 
offered to keep her, and pay her 
board, and something more; and that 
the traverser was not present, and 
witness did nct see him, is admissi- 
ble to show that the house was kept 
for the resort and unlawful com- 
merce of lewd persons. Herzinger 
v. State, 70 Md. 278, 17 A 81. (2) 
It was proper to admit testimony 


fof a witness that he went to the 


place in question with another per- 
son late at night, and that there was 
a boy at the foot of the steps, who 
asked witness and the other person 
if they wanted some girls, and if 
they did to go upstairs, saying that 
there were some girls up there. Rob- 
bins v. State, 60 Tex. Cr. 523, 132 


Sw 770. (3) Evidence that at a 
time prior to that charged in the 
information, and at the house in 


question, defendant used very inde- 
cent language and either defendant 
or another woman in the house was 
guilty of indecent conduct, was ad- 
missible to show the character of 
the house and the women in it. 
Wimberly vy. State, 53 Tex. Cr. 11, 
108 SW 3884. (4) Evidence of two 
officers that, when they went to 
make the arrest, they found a per- 
son therein, and the whole of their 
conversation with such person was 
admissible. McConnell vy. State, 2 
Ga, A. 445, 58 SE 546. (5) Evidence 
that a woman who frequented de- 
fendant’s house, and whose reputa- 
tion for chastity had been shown to 
be bad, had quarreled with a man, 
whom she accused of calling her a 
whore, and that defendant was pres- 
ent and had taken from the man a 
poker which he held in his hand, 
was competent to show the charac- 
ter of the women in the house and 
the character of their conversation. 
Whitlock y. State, 4 Ind. A. 432, 30 
NE 934. (6) Thus on a prosecution 
for keeping a disorderly dance hall, 
alleged to be resorted to by men and 
women of bad repute, etc., the state 
may prove that the women who fre- 
quented the house were women of ill 
fame, that while there, and while 
accused was present, they solicited 
the men to go out for the purpose 
of prostitution, and that men went 
away with them. Com. vy. Cardoze, 
119, Mass. 210. 

[b] Refusal of witnesses to answer. 
—On a prosecution for keeping a 
bawdyhouse, the refusal of witnesses 
who have frequented the house, to 
answer questions as to the cenduct 
of the inmates and visitors while 
there, on the ground that they would 
degrade themselves by their. an- 
swers, may be taken into considera- 
tion by the. jury. Clementine vy. 


mates and Frequenters. 
conduct *§ and conversations of the inmates and fre- 
quenters while in and about the house,’® and in some 
cases their conduct and conversations when away 
from the house *° may be shown, as bearing upon 


[18 C.5.] 1269 


It is competent to show the 


But this rule does not let in hear- 


say,’ and evidence of conduct not in the vicinity of 
the house has been held prejudicial error.®? 
been held that evidence of such conduct is admis- 
sible whether defendant was present or not.s? But 
it has also been held that evidence of such conver- 
sation where defendant was not present is inadmis- 


It has 


State, 14 Mo. 112. 

80. Fitzgerald v, State, 10 Ga. A. 
70, 72 SE 541; Beard y. State, 71 Md. 
275, 17 A 1044, 17 AmSR 536, 4 LRA 
675; State v. Koettgen, 88 N. J. L. 
51, 95 A 747 [aff 89 N. J. L. 678, 99 
A 400]; Farris v. State, 74 Tex. Cr. 
607, 170 SW 310. 

_{a] Reason for rule.—‘‘The prin- 
ciple upon which evidence of the 
conduct and conversation of fre- 
quenters of the place is permitted, 
is that it tends to show the char- 
acter of the people, and hence, of 
the place where they gather. For 
this purpose, proof of the use of 
foul and profane language may 
sometimes be as important as lewd 
conduct.” State v. Koettgen, 88 
N. J. Li. 151, 52, 95 A 747 | (aff 89 
N. J. L.. 678, 99; A 400]. 

Dilustrations. — (1) 
may show specific acts of 
lewdness by some of the women 
who frequented accused’s house, as 
showing what their habit and voca- 
tion really were, even though such 
acts of lewdness did not occur on 
accused’s premises. Beard v. State, 
71 Md. 275, 17 A 1044, 17 AmSR 536, 
4 LRA 675. (2) Evidence that a 
man was accustomed to call at de- 
fendant’s house for one of the in- 
mates and that they went to other 
places and indulged in sexual inter- 
course is aamissible as showing the 
character of the inmates of _the 
house. Farris v. State, 74 Tex, Cr. 
607, 107 SW 310. (38) The testimony 
of two men’ that they met two girls 
on the street and arranged to meet 
them at accused’s house for sexual 
intercourse, the girls suggesting ac- 
cused’s house and telling them to 
see accused, engage rooms, and tell 
her that they were “Mary” and 
“Ethel,” that they went direct to 
accused’s house, delivered such mes- 
sage and engaged rooms, and were 
joined a few minutes later by the 
girls, is admissible. Hearne y. State, 
73 Tex. Cr. 390, 165 SW 596. 

81. Com. v. Harwood, 4 Gray 
(Mass.) 41, 64 AmD 49 (holding that 
on a prosecution for keeping a house 
of ill fame, evidence of conversa- 
tion by men immediately after com- 
ing out of the house, and not in the 
presence of defendant or any of the 
inmates, as to what had taken place 
in the house, was inadmissible). 

82. State v. McGahan, 48 W. Va. 
438, 37 SE 573 (holding that in a 
prosecution for keeping a disorderly 
house, evidence as to vulgar and un- 
seemly acts on the part of persons 
who were in the habit of resorting 
to such house, but committed . at 
places not in the vicinity of such 
house, was prejudicial error). 

83. State v. Toombs, 79 Iowa 741, 
45 NW 300; Beard v. State, 71 Md. 
275, 17 A 1044, 17 AmSR 536, 4 LRA 
675; Herzinger v. State, 70 Md. 278, 
17 A 81; State v. Littman, 86 N. J. 
L. 453, 92 A 580 [aff 88 N. J. L. 392, 
96 A 66]; Bindernagle v. State, 60 
N. JooLy 307, 37 A 619 [{aff. 61 No J. 
L. 259, 38 A 973, 39,A, 360, 41 A 
107]; Peo. v. Claffy, 95 Misc. 400, 
160 NYS 760; Berry v. Peo., 1 N. Y. 
Or. 43 faffit’ NN. Yer biae 

[a] Rule applied.—Testimony of 
an omnibus. driver that he _ took 
women to the house, and that a 
woman there told him, if he “saw 
any boys that wanted to come over 


Prosecu- 


1270 [18C.J.] 
sible,** unless the language used was of itself disor- 
derly or was used in connection with acts which to- 
gether with the language exhibited disorderly con- 
duet.*® 

Defendant’s conduct and conversations. Likewise 
evidence of defendant’s own lewd conduct and con- 
versation in the house is competent.’ Evidence of 
defendant’s lascivious acts, while she was merely a 
lodger and before she became mistress of the house, 
is not admissible.** 

[§ 99] (5) Gaming House. Usually evidence of 
any facts which tend to show that the house was a 
gaming house is admissible.8& Thus acts of betting 
and gaming by the inmates and frequenters,*® and 
_ what was said at the time in connection with those 
acts, are admissible to establish the character of 
the house,®® irrespective of whether defendant was 
present or not.%? 

[§ 100} (6) Theater. Ordinarily evidence of 
any facts which tend to show that a theater was 
conducted in a disorderly manner is admissible,?? 
and vice versa defendant is entitled to show by 
competent evidence that he is not guilty of the 
erime charged.*? But under such a charge it has 
been held that evidence that defendant had been 
granted a license to conduct theatrical entertain- 
ments,°* that the plays seen at his theater are played 
at other theaters,®® that he had repeatedly dis- 
charged disreputable employees upon having notice 
of their character,®® or evidence of the rules and 
reculations posted in the house, is inadmissible.®? 

[§ 101] 38. Letting, Permitting, Etc. In a prose- 
cution for letting a house to be used as a house of 
prostitution, any evidence which legitimately tends 
to feteh them,’ is competent, al- 
though the conversation was not had 
in defendant’s presence, since it 
tended to show the character of the 
women who frequented the house 
and their purpose in going there. 
State v. Toombs, 79 Iowa 741, 45 


NW. 300. 
84. Com. v. Harwood, 4 


4 NE 


L. 33.6 A 61 
W. Vai Sstite 


[a] 


DISORDERLY HOUSES 


Ind. Fen Oar v. State, 105 Ind. 271, 
Se aa OMT is: v. Saunders, 
N. Niche ae te v. State, 49 N. J. 
v. Emblem, 56 


W. Va. 678, 49 SE 554 
Evidence held admissible.— 


[§§ 98-103 


to show that defendant is guilty of the crime charged 
is admissible.°8 But the character of accused is not 
admissible in such a case.®°® And it has also been 
held that, while the amount of the rent is admissible 
as being one of the terms of the lease,! yet it cannot 
be considered by the jury as bearing upon the likeli- 
hood of such rate being paid for improper pur- 
poses, where no proof has peer introduced to create 
a standard of comparison.’ 

Permitting house to be used as a disorderly house. 
Similarly on a prosecution for permitting a house to 
be used as a dsiorderly house evidence of any fact 
which tends to show that defendant is guilty of the 
crime charged is admissible.® 

[§ 102] C. Weight and Sufficiency—1. In Gen- 
eral. It is necessary that all of the essential ele- 
ments of the offense charged be proved beyond a 
reasonable doubt. This may be done, however, by 
circumstantial evidence.® 

Venue. It must appear upon the trial that the 
offense -was committed within the jurisdiction of 
the court.® 

Time. The general rules of criminal law as to the 
proof of the time of the offense” apply to offenses in 
connection with the keeping of a disorderly house.* 
Thus it is usually sufficient to show that the offense 
was committed at some time prior to the finding of 
the indictment and within the statute of limita- 
tions,? and where the indictment specifies the time 
during which a house was kept, proof of keeping 
upon any day within such time is sufficient,1° 

[§ 103] 2. Keeping—a. In General. The fore- 
going rules 11 apply to the weight and sufficiency of 
the evidence in a prosecution for keeping a disor- 


wee Mass.—Com. v. Cobb, 120 Mass. 
Mich.—Peo. v. Hoek, 169 Mich. 87, 
134 NW 1031; Peo. v. Russell, 110 
Mich. 46, 67 NW 1099; Peo. v. Pin- 
kerton, 79 Mich. 110, 44 NW 180. 
Mont.—State v. | Hendricks, 15 
Mont. 194, 39 P 938, 48 AmSR 666. 
Tex.—Bass v. State, (Cr.) 66 SW 


29 Mich. 


Gray 
(Mass.) 41, 64 AmD 49. 

85. State v. Koettgen, 88 N. J. L. 
SD IS teA MATS Lafhsot IN Fi Te) 678; 
99 A 400]; State v. Littman, 86 N. J, 

. 453, 92 A 580 [aff 88 N. J. L. 392, 
96 A 66]; State v. Sweet, 81 N. J. L. 
250, 79 A 1054, 

86. State v. Smith. 29 Minn. 193, 
12 NW 524; Nichols v. State, 75 Tex. 
Cr. 67, 170 SW_ 304. 

900 Rex. v. Doaks, Quincy (Mass.) 

U Sil, Milburn, 26 F. Cas. 
No B45, 767, 4 Cranch C, c. 719; Bin- 
dernagie v. State, 60 N. J. Ti 307, 
87s Av 619) Late ELUNE Jui 1. 259, 38 
A 973, 39 A 360, 41 A 107]. 

[a] Evidence of keeping a faro 
bank therein may be given. U. S. 
v. Milburn, 26 F. Cas. No. 15,767, 4 
Cranch C. C. 719. 

89. Bindernagle v. State, 60 N. J. 
LR SOT STA 619 (rate) +O MEINY a eeAr Ta: 
259, 38 A 973, 39 A 360, 41 A Nea 

90. Bindernagle Vv. State, 60 N. J. 
15 207/30 A) 619) [aft 6l NOCT.. T. 
259, 38 A 9738; 39 A 360, 41 A etd 

91. Bindernagle Vv. State, 60 N. J. 
Ep 307)°387 A ©619 “Laff 6¥2N. J: L. 
pe 38 A 973, 39 A 360, 41 A 109]. 


2. Berry v. Peo, 1 N. Y. Cr. 57. 

93. See Crimipal Law § 1034 et 
seq. 

94.. Berry v. Peo., 1 N. Y. Cr. 43 
LavevLoN, Y. Cri ss7 7]. 

95, Berry, v.) Peo... 1 Ni)’ Y:' Cr. 43 
Seite 1 N.Y. Cr. 57]. 

Johnson vy. State, (Tex. Cr.) 

21° Sw 929. 

7... Berry, vi -Peo., 1 NOW: Cr. 67 
PafestaNy UY: | Or:84845 

98. Ala.—Cahn v. State, 110 Ala. 
56, 20 S 380. 


(1) The evil repute of the lessee 
and of her visitors and inmates is 
admissible to show the guilty knowl- 
edge of the lessor. Cahn v. State, 
110 Ala. 56, 20 S 380; Peo. v. Saun- 
ders, 29 Mich. 269. (2) Proof that 
during the two years prior to the 
renting in question the house had 
been kept by the tenant to whom 
defendant lessor had made the de- 
mise as a house of prostitution and 
that defendant on sundry occasions 
had been there during such years is 
admissible to show defendant’s scl- 
enter. Troutman v. State, 49 N. J. 
L. 33, 6 A 618. (3) A written in- 
strument, purporting to be a con- 
tract for the sale of the property, 
relied on as a defense, may be shown 
to be collusively executed to evade 
the statute, and, although on its 
face a contract of sale, to be only 
a sham sale, not precluding the ex- 
istence of the relation of landlord 
and tenant. State v. Emblem, 56 
W. Va. 678, 49 SE 554. 

99. Graeter v. State, 105 Ind. 271, 
4 NE 461. See also supra § 97. 

1. Peo. v. Saunders, 29 Mich. 269. 
2. Peo. v. Saunders, 29 Mich. 269. 
3. Golden v. State, 72 Tex. Cr. 19, 
160 SW 957; Clyman vy. State, 69 
Tex, Cr.'\'638; 155 SW 231; State v. 
Emblem, 56 W. Va. 678, 49 SE 554. 

[a] Evidence held admissible.— 
(1) Evidence that the tenant was a 
prostitute and plied her vocation on 
the premises, and that the premises 
were rented by the day, is admissi- 
ble. Clyman y. State, supra. (2) 
Evidence of the general reputation 
of the house was admissible. Gol- 
den v. State, supra. 


558. 
Man.—Rex v. Sands, 25 Man. 690, 
25 CanCrCas 116, 9 WestWkly 496. 
See also Criminal Law § 1590 et 


seq. 

5. I11.—Peo. v. Berger, 284 Ill. 47, 
119 NE 975. 

Iowa.—State v. Flynn, 175 Iowa 
604, 155 NW 254. 

Ky.—Blocker vy. Com., 153 Ky. 304, 
1E5 SW 723, 44 LRANS 859. 

Tex.—Tachini v. State, 59 Tex. Cr. 
55, 126 SW 1139. 

Can.—Rex v. Davidson, 11 Alta, L. 
oF. 35° DomLr 82,, 28 CanCrCas 44, 2 
WestWkly 160. 


Sufficiency of circumstantial evi- 
dence in general see Criminal Law 


§ 1566) 

6. State v. McGahan, 48 W._Va. 
438, 37 SE 573. See Criminal Law 
§ 1572. 

fa] Within county.—In a prose- 
cution for keeping a house of ill 
fame as in cther criminal prosecu- 
tions it is sufficient to prove that 
the house was kept within. the 
county. State v. Cambron, 20 S. D. 
282, 105 NW 241. 

7. See Criminal Law § 1577. 

8. Com. vy. Harrington, 3 Pick. 
(Mass.) 26; State v. Dufour, 123 
Minn. 451, 143 NW 1126, 49 LRANS 
792; Sanders v. State, 70 Tex. Cr. 
209, 156 SW 927. 

9. Com. v. Harrington, 3 Pick. 
(Mass.) 26; State v. Dufour, 123 
Minn. 451, 143 NW 1126, 49 LRANS 


792; Sanders v. State, 70 Tex. Cr. 
209, 156 SW 927. : 

10. Com. v. Langley, 14 Gray 
(Mass.) 21. 

11. See supra § 102. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 103-104] 


derly house.!2 


[§ 104] b. Defendant as Keeper—(1) In Gen- 
That defendant was the keeper of the house 
may be sufficiently shown by either direct or cireum- 
Where a landlord renews the 


eral. 


stantial evidence.'* 
lease of a tenant with knowledge 


12. State v. Dufour, 123 Minn, 
451, 1483 NW 1126, 49 LRANS 792; 


eos ty. Drum,” 127 App. *Div-7) 244; 
110 NYS 1096; Peo. v. Rankin, 92 
Mise. 62, 155 NYS 86; Sanders vy. 


State; 70° Tex, ‘Cr. 209, 156 SW 927. 
{a} Evidence held sufficient to 
Sustain conviction of keeping a dis- 
orderly house.—(1) . S. v.. Elder, 
25 EF. Cas. No. 15,039, 4 Cranch C, C. 
5075: Ui Si... ve cGray; 26) B...Cas. No. 
15,251, 4 Cranch C, C. 675; Cahn v. 
State, 110 Ala. 56, 20 S 380; Hysell 
v. Ft. Smith, (Ark.) 160 SW _ 383; 
Griffin v. Peo., 44 Colo. 533, 99 P 321; 
Mossman vy. Ft. Collins, 40 Colo. 270, 
90 P 605, 122 AmSR 1060, 11 LRANS 
842; State v. Burchinal, 4 Del. 
Heard v. State, 113 Ga. 444, 39 SE 
118; Basil v. State, (Ga. A.) 97 SE 
259; Kinard v, State, 10 Ga. A. 133, 
72 SE 715; Wilder v. State, 3 Ga. A. 
443, 60 SE 112; McConnell v. State, 2 
Ga. A. 445, 58 SE 546; Mimbs vy. 
State, 2 Ga. A. 387, 58 SE 499; Chi- 
cago v. Marshall, 195 Ill. A. 245; 
State v. Render, 163 Iowa 3389, 144 
NW 298; Kneffler v. Com., 94 Ky. 
359, 22 SW 446; Peo. v, Peroni, 169 
Mich. 110, 1384 NW 1107; Peo. v. 
Hoek, 169 Mich. 87, 1384 NW 1081; 
Peo. v. Wright, 90 Mich. 362, 51 NW 


517; State v. Dykeman, 153 Mo. A. 
416, 134 SW 120; State v. Schlos- 
ser, 85.N, J; L;:165,'\89 A522 [aff 


86. N. J. L.: 374, 91 A 1071]; State 
v. Martin, 77 N. J. L. 652, 73 A 548, 
134 AmSR 814, 24 LRANS 507, 18 
AnnCas 986; Jannone vy. State, (N. J. 
Sup.) 45 A 1032; State v. Fay, 44 
L. 474; Peo. v. Jones, 191 N. Y. 
84 NE 61; King v. Peo., 83 
N. Y. 587; Peo. v. Jones, 129 App. 
Div.0772) 112 NYS 1097 Pfaff 295i N.Y. 
547. mem, 88 NE 1127 mem]; Peo. 
yv. Hoffman, 118 App. Div. 862, 103 
NYS 1000 [aff 189 N. Y. 561 mem, 
82 NE 1130 mem]; Peo. v. Hulett, 
15 NYS 630: Berry v. Peo., 1 NYCr 
43 [aff 1 NYCr 57]; Peo. v. Carey, 
io MP ari Ore Peo. v. 
Clark, (NEL YDS ZS 
State v. Wilson, 93 N. C. 608; Cotton 
v. State, (Okl. Cr.) 175 P 942; Smith 
v. State, 6 Okl. Cr. 380, 118 P 1003; 
Com. v. Soo Hoo Doo, 41 Pa. Super. 
249; Couch v. State, 24 Tex. 557; 
Thompson v. State, 77 Tex. Cr. 375, 
179 SW 98: Clifford vy, State, 77 Tex. 
Cr. 204, 178 SW 365; Hearne v. State, 


73 Tex. Cr. 390, 165 SW 596; Smith 
v. State, 72 Tex. Cr. 206, 162 SW 
835; Forester v. State, 72 Tex. Cr. 


298, 1€2 SW 507: Key v,. State; 71 
Tex. Cr. 485, 160 SW 354; Dimitri 
v. State, 70 Tex. Cr. 17, 155 SW 535; 
Hogue vy. State, 68 Tex. Cr. 536, 151 
SW 805; Sullivan vy. State, 61 Tex. 
Cr. 657, 136 SW 456; Hickman v. 
State, 59 Tex. Cr, 88, 126 SW 1149; 
Tachini v. State, 59 Tex. Cr. 55, 126 
SW 1139; Bumbaugh v. State, 56 
Tex. Cr. 331; 120 SW 423; Moore v. 
State, 53 Tex. Cr. 559, 110 SW 911; 
Tracy vy. State, 42 Tex. Cr. 494, 61 
SW 127; Brown v. State, (Tex. Cr.) 
48 SW i76; Stokeley v. State, 37 
Tex! Cr: 638,° 40 "SW 971; ‘Ahr. v. 
State, (Tex. Cr.) 31 SW 657; Thomp- 
son v. State, 2 Fex. A. 82; State v. 
McGinley, 153 Wis. 5, 140 NW 332; 
Rex v. Davidson, 11 Alta L. 9, 35 
DomLR 82, 28 CanCrCas 44, 2 West 
Wkly 160; Rex v. Emery, (Alta.) 
27 CanCrCas 116; Rex v. Hanrahan, 
3 Ont. L, 659, 1 OntWR 346, 5 Can 
CrCas 430, 22 CanLJ 228; Reg v. 
Flint, 4 Ont. 214; Rex v. Smith, 12 
OntWR 80; Rex y. Johnston, (Ont.) 
16 CanCrCas 379; Rex v. Mah Kee, 
(N. W. Terr.) 9 CanCrCas 47; Rex 
v. Mercier. (Yukon) 7 WestLR 922, 
(2) “At common law a person could 
be indicted for keeping a bawdy- 
house, for keeping a gaming-house, 
or for keeping a disorderly place of 
\ i. 
\ 


572 5h 


‘SW 596; Davis v. State, 
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f18 CG, Jt] aaah 


had used the premises in a disorderly manner, it is 


that the tenant ! question. 


entertainment, or he might be in- 
dicted for keeping a disorderly 
house, and convicted by proof of any 
or all of the distinct offenses.’’ Com. 
v. Goodall, 165 Mass. 588, 592, 43 
NE 520; Jacobowsky v. Peo., 64N. Y. 
659. (3) Evidence that large num- 
bers of cisorderly persons were seen 
going in and out and conducting 
themselves in a disorderly manner, 
although the witnesses did not see 
or hear what was done inside the 
house, is sufficient to support an in- 
dictment_fgr keeping a _ disorderly 


house. Com. v. Davenport, 84 Mass. 
299. 
{[b] Evidence held insufficient to 


sustain conviction of keeping dis- 
orderly house.—(1) Katz v. San 
Francisco Immigration Comrs., 245 
Fed. 316, 157 CCA 508; Oligschal- 
gerry. Terr,146 HKed.,131, 76..CCA 
552) Erey 15:,Okl. 141, 79° P.;-913]; 
Mossman yv,. Ft, Collins, 40 Colo. 270, 
90 P 605, 122 AmSR 1060, 11 LRANS 
842; Palfus v. State, 36 Ga. 280; 
Flannagan v. State, (Ga. A.) 97 SE 
82; Fanning v. State, 17 Ga. A. 316, 
86 SE 731; Watson v. State, 10 Ga. 
A, 794, 74 SE 89; Provisional Govt. 
v. Wery, 9 Hawaii 228; Chicago v. 
Doe, 195 Ill, A. 582; Overman v. 
State, 88 Ind. 6; Padgett v. State, 
68 Ind. 46; Blocker v. Com., 153 Ky. 
304, 155 SW 728, 44 LRANS 859; 
State v. Goff, 74 N. J. L. 247, 65 A 
854; Peo. v. Kohn, 141 App. Div. 143, 
125 NYS 966; Peo. v. Drum, 127 App. 


Div. 241, 110 NYS 1096; State v. 
Calley, 104 N. C. 858, 10 SE 4565, 
17 AmSR 1704; State v. Boyce, 32 


N. C. 5386; State v. Evans, 27 N. C. 
603; McGary vy. State, (Tex. Cr.) 
198 SW 574; Davis v. State, 79 Tex. 
Cr. 321, 184 SW 510; Harden. v. 
State, 62 Tex. Cr. 84, 136 SW 768; 
Morford v. State, 60 Tex. Cr. 190, 
131 SW 568; Cook v. State, 42 Tex. 
Cr. 539, 61 SW 307; Ramey v. State, 
89 Tex. Cr. 200, 45 SW 489; Harmes 
v. State, 26 Tex. A. 190, 9 SW 487, 
8 AmSR 470; Loraine v. State, 22 
Tex. A. 640, 3 SW 340; McElhaney 
v. State, 12 Tex. A, 231; Moore v. 
State, 4 Tex. A. 127; Rose v. Colli- 
sion, (Alta.) 16 CanCrCas 359; Rex 
v. Carroll, (B. C.) 9 WestLR 119. 
(2) Proof of disorder in a single in- 
stance is insufficient to sustain a 
conviction for keeping a disorderly 
house. Overman y. State, 88 Ind. 6. 
(3) Evidence that defendant's house 
had a general reputation of being a 
lewd house is sufficient to sustain 
a conviction of keeping a disorderly 
house. Katz v. San Francisco Im- 
migration Comrs., 245 Fed. 316, 157 


CCA 508; Watson vy. State, 10 Ga. 
A. 794, 74 SE 89. See also supra 
§ 92. 


13. U. S—U.'S. v. Miller, 26 F. 
Cas. No. 15,778, 4 Cranch C, C, 104. 

Ga.—State v. Worth, R. M. Charlt. 
5 


Iowa.—State vy. Hand, 7 Iowa 411, 
71 AmD 453. 

N. J.—Bindernagle v. State, 61 
N. J. L. 259, 38 A 9738, 39 A 360. 

Tex.—Hamilton y. State, (Cr.) 60 
SW 39. 

W. Va—State v. Emblem, 56 
W. Va. 678, 49 SE 554. 

{a] Evidence held sufficient to 
show that defendant was keeper.— 
(1) Mash vy. Peo., 220 Ill. 86, 77 NE 
92: State v. Keithley, 142 Mo. A. 417, 
127 SW 406; Bindernagle vy. State, 
61 N. J. L. 259, 38 A 973, 39 A 360, 
41 A 109; Jones y. State, 10 Okl. Cr. 
79, 183 P 1134; Clark v. State, (Okl. 
Cr.) 115 P 607; Anderson v. Gist, 88 
S. C. 548, 71 SE 50; State v. Ballew, 
26 S. D. 494, 128 NW 716; Clifford vy. 
State, 77 Tex. Cr. 204, 178 SW 365; 
Hearne v. State, 73 Tex. Cr. 390, 165 
67 Tex, Cr. 


| 


strong evidence to charge the landlord with procur- 
ing the premises to be so kept.14 
tion or rumor, when admissible, is not sufficient to 
prove that accused is the keeper of the house in 


Common reputa- 


459, 148 SW 1090; White v. State, 
66 Tex. Cr. 378, 146 SW 937: 
Sweeney y. State, 59 Tex. Cr. 370, 


128 SW 390; Moore v. State, 53 Tex. 
Cr. 559, 110 SW 911; Hamilton v. 
State, (Tex, Cr.) 60 SW 39; Carleton 
v.. State, (Tex, Cr.),.51 SW. (213; 
Flynn vy. State, 35 Tex. Cr. 220, 32 
SW 1041. (2) Evidence that defend- 
ant was occupying the house, and 
using it as his own, and exercising 
the contro] over it that men usually 
have over their own houses, is suf- 
ficient to authorize the jury to find 
that he kept the house. State v. 
Wells, 46 Iowa 662; State vy. Frank, 
90 N. J. L. 78, 100 A 606. (3) Proof 
of defendant being the keeper of a 
disorderly house is sufficiently 
made when it is shown that the 
house is kept by him and another. 
Peo. _.v. ..Phurston,... 2, Wheel, | Gx; 
CN. Y.) 518. (4) Where there was 
evidence that the person accused of 
maintaining a lewd house was joint- 
ly interested with his alleged em- 
ployer in the business carried on, 
and that accused lived in the house, 
collected the rents, and exercised 
acts of ownership about the build- 
ing, and had stated before the trial 
that he was a partner with the 
other person, a verdict of conviction 
will not be set aside, although de- 
fendant claimed that he was merely 
his servant. Ponder v. State, 115 
Ga. 831, 42 SE 224. (5) On a prose- 
cution for keeping a common gam- 
ing house, evidence that accused 
dealt the cards as keeper of a faro 
table in the house was prima facie 
evidence that he was the keeper of 
the house. U. S. v. Miller, 26 F. 
Cas. No. 15,773, 4 Cranch C. C, 104. 
(6) Evidence that defendant was in 
possession or in actual control of 
the house was sufficient to establish 
ownership for the purpose of the 
prosecution, although he had not 
title and was not a lessee or tenant. 


Stone v. State, 47 Tex. Cr. 575, 85 
SW 808. 
[b] Evidence held insufficient to 


show defendant was _ keeper.—(1) 
State v. Anderson, 82 Conn. 111, 72 
Peo. v. Drum, 127 App. Div. 
NYS 1096; Layton y. State, 
61 Tex. Cr. 307, 185 SW_ 557; Hum- 
phries v. State, (Tex. Cr.) 68 SW 
681; Cook v. State, 42 Tex. Cr. 539, 
61 SW 307. (2) The mere fact that 
defendant is an inmate of a bawdy- 
house is not sufficient to prove her 
the keeper thereof. Nelson y, Terr., 
5 Okl. 512, 49 P 920. (3) In a prose- 
cution for keeping a disorderly house 
evidence that defendant, a teamster, 
hauled a person from a neighboring 
town, rented a house for her and put 
her in it, is insufficient to connect 
him with the subsequent keeping of 
the house as a bawdyhouse. Rabb vy. 
State, (Tex. A.) 13 SW 1000. (4) 
Absence of evidence that defendant 
owned or controlled any building at 
the place charged is fatal to con- 
viction. Oligschlager v. Terr., 146 
Fed. 131, 76 CCA 557 [rev 15 Okl. 
141, 79 P 913}. 

14. State v. Williams, 30 N. J. L. 
02 


15. Ga.—Watson v. State, 10 Ga. 
A. 794, 74 SE 89. 

Iowa.—State v. Donneker, 40 Iowa 
340. 
apg sbenke?. v. Saunders, 29 Mich. 

9 


N. J.—Bindernagle v. State, 60 
N. J. L. 307, 37 A 619 [aff 61 N. J. L. 
259, 38 A 978, 39 A 360, 41 A 109]. 

Tex.—Moore vy, State, 53 Tex. Cr. 
559, 110 SW 911; Ownes v. State, 53 
Tex. Cr. 1, 108 SW 379; Humphries 
v. State, (Cr) 68 SW 681; Loraine vy. 
State, 22 Tex. A. 640, 3 SW 340; 
Sara v. State, 22 Tex. A. 639, 3 SW 


1272 [180.5.] 


Aiding and abetting. Proof that accused aided 
or assisted others in keeping a house of ill fame 
sufficiently sustains an information charging the 


keeping of such a house.?® 
[§ 105] 


cumstantial evidence.1? 


had guilty knowledge.’® 
[§ 106] «. 
In General. 


acter of the house.”° 


Allen v. State, 15 Tex, A. 320. 
16. Peo. vy. Wright, 90 Mich. 362, 
51 NW 517; Davis v. State, 79 Tex. 


Cr. 321, 184 SW 510. 
17. Basil v. State, (Ga. A.) 97 SE 
259; Fitzgerald v. State, 10 Ga, A. 


70, 72 SE 541; State v. Cooster, 10 
Iowa 453; State v. Beavers, 89 N. J. 
L. 370, 98 A 193; State v. Littman, 
86 N. J. L.. 453, 92 A 580 [aff 88 
N. J. Ts 392, 96 A 66]; Wyatt v. 
State, 80 Tex. Cr. 281, 190 SW 153; 
Clyman y. State, 69 Tex. Cr. 638, 155 
SW 231; Johnson y. State, 32 Tex. 
Cr. 504, 24 SW 411. 

“The ‘keeping’ of a bawdyhouse, 
or, indeed, a disorderly house of any 
kind, is something that connotes 
consciousness of the character of the 
place. That such consciousness may 
be brought home to the accused par- 
ty as a matter of fact, by evidence 
showing a course of practice, or fre- 
quent acts, of which in the natural 
order of things he would have been 
cognizant, and to which his assent 
would be as a matter of fact nat- 


urally implied, is perfectly clear.” 
State v. Mausert, 85 J. 7498, 
501, 89 A 10f1. 

[a] Evidence held sufficient to 
show knowledge. — (1) State v. 
Schaffer, 74 Iowa 704, 39 NW 89; 
Peo, v. Wallach, 15 NYS 226. (2) 


Positive proof of actual knowledge 
by defendant of the acts.and doings 
of the women he employed is not 
necessary, since the law requires 
him to use reasonable diligence to 
ascertain their character, and all 
that the state need do is to prove 
facts which would put a reasonable 
man on notice. Johnson y. State, 32 
Tex. Cr. 504, 24 SW 411. 

{[b] Evidence held insufficient to 
show kEnowledge.—Padgett vy. State, 


68 Ind. 46. 

1s. Botts v. U.'S,, 155 Wed. 50, 83 
CCA 646, 12 AnnCas 271; Peo, v. 
Wheeler, 142 Mich. 212, 105 NW 607. 

19. Basil yv. State, (Ga. A.) 97 
SE 259; Fitzgerald v. State, 10 Ga. 
A. 70, 72 SE 541. 

20. Botts v. U. S., 155 Fed. 50, 
83 CCA 646, 12 AnnCas 271; Basil 
v. State, (Ga. A.) 97 SE 259: State 
v. Steen, 125 Iowa 307, 101 NW 96. 

[a]. Evidence held sufficient. — 
Heard v. State, 113 Ga. 444, 39 SE 
118; Chicago v. Doe, 195 Ill. A. 334; 
State v. Griffin, (Mo.) 202 SW 542: 
Columbia v. Stolit, 180 Mo. A. 392, 
167 SW 1153. 

[b] Evidence held insufficient.— 
Fanning y. State, 17 Ga. A. 316, 86 
SE. 731. 

21. 


§ 109. 
See supra §§ 25-29; and infra 


22. 
§ 110. 

23. Ala.—Cahn vy. State, 110 Ala. 
56, 20 S 380. 


See supra §§ 20-24; and infra 


(2) Knowledge of Character of House. 
Defendant’s knowledge of the character of the house 
may be sufficiently shown either by direct or cir- 
It has been held that evi- 
dence that the house had a reputation of being a 
disorderly house is not alone sufficient to show de- 
fendant’s knowledge of the character of the house.1® 
But it has also been held that evidence that a house 
has a general reputation of being a lewd house is 
sufficient to authorize a jury to find that accused 


Disorderly Character of House—(1) 
Hither direct or circumstantial evi- 
dence may be sufficient to show the disorderly char- 
Thus it is sufficient to show 
that the house was one which is a nuisance per se, 


339; Burton v. State, 16 Tex. A. 156; | 
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[§ 107] (2) 


house.$? 
| Iowa.—State v. Steen, 125 Iowa 
307, 101 NW 96; State v. Schaffer, 


74 Iowa 704, 39 NW 89. 


Mich.—Peo. v. Martin, 176 Mich. 
381, 142 NW 592. 

Okl.—Nelson y. Terr., 5 Okl. 512, 
49 P 920. 
jenn) Tea v. Frey; '15 Pa. Dist. 


But see Johnson v. State, 28 Tex. 
A. 562, 13 SW 1005 (holding that a 
eonviction could not be sustained 
when it appeared that defendant 
kept a house, as he was licensed to 
do, for the purpose of selling beer, 
cigars, etc., and for a variety thea- 
ter, and that he had disreputable 
women in his employment, who vis- 
ited his house for the purpose of 
seeing the theatrica) performances, 
and buying beer, etc., but not for the 
purpose of prostitution). 

an Com. vy. Cardoze, 119 Mass. 

State, Cr.) 
48 SW 17 

26. State v. Schlosser, 85 N. J. L. 
165, 89 A 522 [aff 86 N. J. L. 374, 
91 A 1071]; Ahr v. State, (Tex. Cr.) 
31 SW_ 657. 

27. Peo. v. Jones, 129 App. Div. 
772; TVS YN YS) 10972 Laff) 195 4 Nico. 
547 mem, 88 NE 1127 mem]; Couch 
v. State, 24 Tex. 557. 

28. See supra § 92. 

29. Conn.—State vy. Anderson, 82 
Conn. 111, 72 A 648. 

Ida.—Terr. v. Bowen, 2 _ Ida. 
(Hasb.) 640, 23 P 82; Peo. v. Bu- 
chanan, 1 Ida. 681. 

Or.—State v. Allen, 6 OhS&CP 43, 
3 OhNP 2C1; State v. Weston, 3 Oh 
S&CP 15, 1 OhNP 350, 

Ss. D.—State v. Cambron, 20 S. D. 
282, 105 NW 241. 

Tex.—Golden y. State, 72 Tex. Cr. 
19, 160 SW 957; Machem vy. State, 53 
Tex. Cr. 115, 109 SW 126; Wimberly 
v. State, 53 Tex. Cr. 11, 108 SW 384; 
Owens v. State, 53 Tex. Cr. 1, 108 
SW 379; Forbes v. State, 35 Tex. Cr. 
24, 29 SW 784; Stone v. State, 22 
Tex. A. 185, 2 SW 585; Burton v. 
State, 16 Tex. A. 156; Allen v. State, 


15 Tex. A. 320, 

30. State v. Anderson, 82 Conn. 
111,;'°°72). A’ 648: State ve iSteen; 125 
Iowa 307, 101 NW 96; Putnam v. 
State,.9 Okl. Cr, 535, 132 P 916,'/46 
LRANS 593; State v. Brunell, 29 
Wis. 435, 438. 

“We think the correct rule of evi- 
dence in this case and in like cases, 
is, that the prosecution must in the 
first instance introduce’ testimony 
showing or tending to show that 
the defendant is the keeper of the 
house alleged to be a common bawdy 
house; and then testimony of the 
general reputation of the house, of 
the persons frequenting the same, 
and of the defendant, is admissible, 
as tending to show the real char- 


(Tex. 


such as a bawdyhouse *! or a gaming house.?” 
it is also sufficient to show that the house is the re- 
sort of dissolute persons, such as drunkards and 
prostitutes,?* particularly when such persons were 
there guilty of immoral,?* lascivious,?° or indecent 
acts,2° or used obscene or indecent language.** 


[$$ 104-107 
And 


Reputation of House. Where evi- 


dence of the reputation of the house is admissible 
to show the character of the house,?* it is held in 
some jurisdictions that it is sufficient to establish 
its character,?® although it is not conclusive on that 
question.?® But it is more generally held that, while 
such reputation is a circumstance of importance in 
determining the character of the house, yet it is not 
sufficient by itself to prove such fact.?? 
however, besides the ill repute of the house, there is 
evidence of its being resorted to by women of bad 
reputation and by men, the proof is sufficient to jus- 
tify an inference as to the bawdy character of the 
Where a statute punishes the keeping of 


Where, 


acter of the house. The _ prosecu- 
tion is not required to show par- 
ticular acts of lewdness or prosti- 
tution in the house. If the evidence 
demonstrates that it is resorted to 
by people of both sexes who are 
reputed to be of lewd and lascivious 
character, and that it is generally 
reputed to be a bawdy house, the 
jury are authorized, if they see fit, 
to find therefrom that it is a bawdy 
house. And the more especially are 
they authorized so to find, if it fur- 
ther appears that the general repu- 
tation of the keeper of the house is 
as bad as the reputation of those 
who frequent it. But, however 
strong and conclusive the evidence 
of such general reputation may be 
against the defendant, still it is er- 
ror for, the court to instruct the 
jury that it proves conclusively that 
the house in question is a bawdy 
house. The jury and not the court, 
are to find | from the evidence how 
the fact is.” State v. Brunell, supra. 
U. Rat va -U. :S.),, 155) Bed. 
b2, 84 CCA 215; Botts v. U..S., 155 
Fed. 50, 83 CCA 646, 12 AnnCas 271. 
Ark.—Lismore y. State, 94 Ark. 
207, 210, 126 SW 853 [cit Cyc]. 

Ga.—Scott v. State, 15 Ga. A. 533, 
83 SE 861; Jones v. State, 14 Ga. A. 
811, 82 SE 470; Ward v. State, 14 
Ga. A, 110, 80 SE 295; Smith v. State, 
13 Ga, A. 241, 79 SE 51; Watson v. 
State, 10 Ga. A. 794, 74 SE 89; Mec- 
Connell v. State, 2 Ga. A. 445, 58 SE 
546; Jones v. State, 2 Ga. A. 4338, 58 
SE 559. 

Iowa.—State v. Gardner, 174 lowa 
748, 156 NW 747, LRA1916D 767, Ann 
Cas1917D 239; State v. Lee, 80 Iowa 
75, 45 NW 545, 20 AmSR 401; State 
v. Haberle, 72 Iowa 138, 33 NW 461. 

Ky.—Cook v. Com., 159 Ky. 839, 
169 SW 553; King v. Com., 154 Ky. 
829, 159 SW 593, 48 LRANS 253. 

Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607; Peo. v. Saunders, 
29 Mich. 269. 

Mont.—State v. Hendricks, 15 
Mont. 194, 39 P 93, 48 AmSR 666. 

Nebr.—State v. Fanning, 97 Nebr. 
224, 149 NW 413; Drake v. State, 14 
Nebr. 535, 17 NW 117. 

|. H.—State. v. Foley, 45, N, H. 
466. 
5 Okl 512, 


Okl.—Nelson v. Terr., 

49 P 920; Patterson v. State, 9 Okl. 
Cr. 564, 132 P 693; Putman v. State, 
9 Okl. Cr. 535, 132 P 916, 46 LRANS 
593. 

Pa.—Com. vy. Murr, 
fan 

Tex.—Ramsey. v. State, 39 Tex. Cr. 
200, 45 SW 489. 

Wis.—State v. Brunell, 29 Wis. 
435. 

Man.—Rex v. Sands, 25 Man. 690, 
25 CanCrCas 116, 9 WestWkty 496; 
Rex v. MOeneNE 15 Man. 147. 

32. U. S.—Botts v. U. S., 155 Fed. 


7 Pa. Super. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a place that is reputed to be a bawdyhouse, proof of 
such reputation is of course sufficient.3® 

{[§ 108] (8) Effect of Disorder. Even in the 
ease where the house is a nuisance per accidens, it 
is not necessary to prove that all the persons in the 
neighborhood were disturbed.’ Evidence of crowds 
of disorderly persons going in and out of,°® or re- 
maining in and about the house,*® and causing fre- 
quent annoyance to the neighborhood is sufficient to 
show that the house was disorderly.’? Evidence that 
one person was annoyed has also been held suffi- 
cient.8§ 

[§ 109] (4) Bawdyhouses. With regard to the 
sufficiency of evidence to sustain a charge of keep- 
ing a bawdyhouse or house of ill fame, the general 
rules stated above *® apply.*® To be sufficient the 
evidence must show that the house was resorted to 
for the purposes of prostitution of lewdness,*! al- 
though it need not be shown that it was used for 
any considerable length of time? The fact that 
women inhabit or frequent a house, and are visited 
there by different men in a manner not recognized 
by social usage, is very persuasive evidence that 
the place is used for purposes of prostitution, and 
intended to be so used by the person in charge.** 
Evidence of one or more acts of prostitution or lewd- 
ness in defendant’s house is usually not sufficient to 


50, 52, 83 CCA 646, 12 AnnCas 271 


[cit Cyc]. v. Weston, 
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len, 6 OhS&CP 43, 3 OhNP 201; State 
3 OkS&CP 15, 


[18-C. S.] 1273 
show that it was a bawdyhouse or house of ill fame.*+ 
Evidence of frequent acts of prostitution by de- 
fendant with men who resorted there and of the re- 
pute of the house as being a bawdyhouse is suffi- 
cient without showing that other lewd women re- 
sorted there.* If the house is shown to be used 
and occupied for the purpose of prostitution, proof 
of a single act will justify a conviction.*® It is not 
necessary, however, to prove acts of copulation.‘? 
Evidence of the bad character of the inmates is not 
sufficient to sustain a conviction.*§ 

Proof of ill fame. When the ill fame of the house 
is an element of the offense it must be proved by sat- 
isfactory evidence.*® 

Notice to quit. Where an ordinance provides for 
a fine for each day’s persistence in the use of a 
house after receipt of a notice from the mayor of 
the city, it is necessary, to authorize the fines for 
keeping such a house, to prove that the notice was 
given and that the house was used for the prohibited 
purposes.®° 

{[§ 110] (5) Gaming House. In a prosecution 
for keeping a gaming house it is sufficient to prove 
that the house was habitually resorted to by the 
public or a class of the public for the purpose of 
gaming or gambling.®! The fact that one of the 
persons who played ecards in a house is a gambler 


lagher, 1 Allen (Mass.) 592; White v. 


1 OhNP | State, (Tex. Cr.) 146 SW 987; Stokley 


Ark,—Boyle v. State, 110 Ark, 318, 


324, 161 SW 1049 [cit Cyc]. 
Dak.—Terr. v. Chartrand, 1 Dak. 
379, 46 NW 583. 
Ga.—Basil v. State, (A.) 97 SE 


259; Coleman v. State, 5 Ga. A. 766, 
64 SE 828; Mimbs v. State, 2 Ga. A. 
387, 58 SE 499. 

Ind.—Winslow 5 Ind, A. 
306, 82 NE 98. 

Iowa.—State v. Flynn, 175 Iowa 
604, 155 NW 254; State v. Lee, 80 
Iowa 75, 45 NW 545, 20 AmSR 401; 
State v. Toombs, 79 lowa 741, 45 


v. State, 


NW_ 300. . 
Mich.—Peo. v. Martin, 176 Mich. 
381, 142 NW. 592. 
Mo.—State v. Price, 115 Mo. A. 


656, 92 SW 174; State v. Dudley, 56 
Mo. A. 450. 
Okl.—Jones vy. State, 10 Okl. Cr. 
Wises WP) L184. 
Tex.—Davis v. State, 79 Tex.. Cr. 
321, 184 SW 510. 
v. Brunell, .29 . Wis. 


Wis.—State 

435. 
33. State v. Morgan, 40 Conn. 44, 
34. See supra §§ 9, 93. 


35. Com. v. Davenport, 2 Allen 
(Mass.) 299. 

36. State v. McGahan, 48 W. Va. 
438, 37 SE 573. 

37. Heard v. State, 113 Ga. 444, 39 
SE 118. 

38. Com. v. Frey, 15 Pa. Dist. 969. 

39. See supra §§ 106-108. 

40. State v, Steen, 125 Iowa 307, 
101 NW 96. 

[a] Evidence held _ sufficient.— 


Fitzgerald v. State. 10 Ga. A. 70, 72 
SE 541; Mimbs v. State. 2 Ga. A. 387, 
58 SE 499; State v. Mulhollen, 173 
Iowa 242. 155 NW 252; State v. Ren- 
der, 163 Iowa 339, 144 NW 298; State 
v. Gill, 150 Towa 210, 129 NW 821; 
State v. Steen, 125 Iowa 307, 101 NW 
96; Peo. v. Martin. 176 Mich. 881, 142 
NW 592; Peo. v. Peroni, 169 Mich. 
110, 184 NW 1107; Peo. v. Wheeler, 
142. Mich. 212, 105 NW 607; Peo. v. 
Russell, 110 Mich. 46, 67 NW _ 1099; 
Peo. v. Wright, 90 Mich. 362, 51 NW 
517; Poplar Bluff v. Meadows, 187 
Mo, A. 450, 173 SW_ 11; Columbia_v. 
Stout, 180 Mo. A. 392, 167 SW 1153; 
State vy. Hoelcher, 163 Mo. A. 352, 143 
SW 850; State v. Keithley, 142 Mo. 
A. 417, 127 SW 406; Cooper v. State, 
97 Nebr. 461, 150 NW 
McGrath, 16 N. M. - 
Harwood v. Peo., 26 N. Y. 190, 84 
AmD\375, 16 AbbPr 430; State v. Al- 


350; Nelson v. Terr., 5 Okl. 512, 49 P 
920; Putman v. State, 9 Okl. Cr. 535, 
132 P 916, 46 LRANS 593; Carroll v. 
State, 4Okl.) Cr. 9242)):41124 Pi10215 
Anderson v. Gist, 88 S. C. 548, 71 SE 
50; State v. Ballew, 26 S. D. 494, 128 
NW 716; State v. Cambron, 20 S. D. 
282, 105 NW 241; Thompson v. State, 
77 Tex. Cr. 375, 179 SW 98; Cabiness 
v. State, 66 Tex. Cr. 409, 146 SW 
934; Wilson v. State, 61 Tex. Cr. 628, 
136 SW 447; Hickman v. State, 59 
Tex. Cr. 88, 126 SW 1149; Rex v. 
Smith, 12 OntWR 80; Rex v. Mercier, 
(Yukon) 7 WestLR 922. 

{[b] Evidence held insufiicient.— 
Jones v. State, 2 Ga. A. 433, 58 SE 
559; State v. Irvin, 117 Iowa 469, 
91 NW 760; Peo. v. Pinkerton, 79 
Mich. 110, 44 NW 180; Nelson v. 
Terr., 5 Okl. 512, 49 P 920; Patterson 
v. State, 9 Okl. Cr. 564, 132 P 693; 
Com, v. Evans, 53 Pa. Super. 443; 
Rex v. Osberg, 15 Man. 147; Rex v. 
Young, 14 Man. 58, 6 CanCrCas 42. 

41. Ga.—Coleman v. State, 5 Ga. 
A. 766, 64 SE 828. 

Iowa.—State v. Haberle, 
138, 33 NW 461. ‘ 

Mich.—Peo. v. Wheeler, 142 Mich. 
212, 105 NW 607; Peo. v. Russell, 110 
Mich. 46, 67 NW 1099; Peo. v. Pink- 
erton, 79 Mich. 110, 44 NW 180. 

N. C.—State v. Calley, 104 N. C. 
858, 10 SE 455, 17 AmSR 704. 

Okl.—Jones v. State, 10 Okl. Cr. 79, 


138° P 1134. 
Tex.—Riley v. State, 58 Tex. Cr. 


72 Iowa 


176, 125 SW 582; Smalley v. State, 
11 Tex. A. 147. 
[a] Evidence held sufficient to 


show house was resorted to for pur- 
poses of prostitution.—De Forest v. 
U. S. 11 App. (D. C.) 458; State v. 
Flynn, 175 Iowa 604, 155 NW 254; 
Peo, v. Peroni, 169 Mich. 110, 134 NW 
1107; Patterson v. State, 9 Okl. Cr. 
564, 132 P 693; Putman v. State, 9 
Okl. Cr. 535, 1382 P 916, 46 LRANS 
593; State v. Ballew, 26 S. D. 494, 128 
NW 716; Thompson v. State, 77 Tex. 
Cr. 375. 179 SW 98; Hogue v. State, 
(Tex. Cr.) 151 SW 805; Rex v. Sands, 
25 Man. 690, 25 CanCrCas 116, 9 West 
Wkly 496. 

{b] Evidence held insufficient to 
show that house was resorted to for 
purposes of prostitution.—Peo.  v. 
Pinkerton, 79 Mich. 110, 44 NW 180; 
McElhaney v. State, 12 Tex. A. 231. 

42. State v. Lee, 80 Iowa 75, 45 
NW 545, 20 AmSR 401; Com. v. Gal- 


v. State,.37 Tex. Cr. 638, 40 SW 971 
(where the use was for only a few 
hours on a single night). See supra 


43. State v. Price, 115 Mo. A. 656, 
92 SW 174. 

44. State v. Irvine, 117 Iowa 469, 
91 NW 760; State v. Lee, 80 Iowa 75, 
45 NW 545, 20 AmSR 401; State v. 
Ruhl, 8 Iowa 447; State v. Garing, 74 
Me. 152; Peo. v. Gastro, 75 Mich. 127, 
42 NW 987; State v. Calley, 104 N. C. 
858, 10 SE 455, 17 AmSR 704. 

45. Peo. v. Martin, 176 Mich. 381, 
142 NW 592; Peo. v. Mallette, 79 
Mich. 600, 44 NW 962. 

46. State v. Irvine, 117 Iowa 469, 
91 NW 760; State v. Russell, 95 Iowa 
406, 64 NW 281. 

47. Ga.—Fitzgerald v. State, 10 
Ga. A. 70,'72 SH 541... But see. Mec- 
Cain v. State, 57 Ga. 390 (where an 
instruction upon a trial for keeping 
a lewd house for the practice of for- 
nication or adultery that lewdness 
must be proved to have been carried 
on in the house was approved). 

Ind.—Betts v. State, 93 Ind. 375. 

Iowa.—State v. Flynn, 175 Iowa 
604, 155 NW 254; State v. Steen. 125 
Iowa 307, 101 NW 96; State v. Schaf- 
fer, 74 Iowa 704, 39 NW 89. 

Mo.—State v. Hoelcher, 163 Mo. A. 
352. 143 SW 850. 


Wis.—State v. Brunell, 29 Wis. 
435. 
48. Ramey v. State, 39 Tex. Cr. 


200, 45 SW 489; Smalley v. State, 11 
Tex. A. 147. 

Reputation of house and frequent- 
ers as showing character of house see 
supra §§ 92, 96, 107. 

49. State v. Blakesley, 38 Conn 
523: Cadwell v. State, 17 Conn. 467; 
Ward v. State, 14 Ga. A. 110, 80 SE 
295; Bowman vy, State, 73 Tex. Cr. 194, 
164 SW 846. 

50. State v. Finnegan, 50 La. Ann. 
549, 23. S 621. 

51. U. S. v. Dixon, 25 F. Cas. No. 
14,970, 4 Cranch C. C. 107; Arenz v. 
Com., 125 Ky. 737, 102 SW 238; Lord 
v. State, 16 N. H. 325, 41 AmD 729; 
Morgan vy. State, 42 Tex. Cr. 422, 60 
SW 763. 

{a] Evidence held sufficient to 
show that house was gaming house.— 
(1) Schmidt v. Terr.. 13 Ariz. 77, 108 
P 246; Stevenson y. State, 83 Ga. 575, 
10 SE 234: Com. v. Warren, 161 Mass. 
281, 37 NE 172; State v. Frank, 90 
N. J. L. 78, 100 A 606; State v. Black, 


1274 [18C.J.] 
is insufficient to show that the house is a gaming 
house.°2 Where the keeping of the house for gain is 
an element of the offense, evidence that the man- 
agers of a club received a ‘‘rake off’’ from the games 
played by the members, and that the revenue derived 
therefrom was greater than the expenses of the club, 
was sufficient to show that the house was kept for 
gain.>* q 

[§ 111] (6) Tippling House. In a prosecution 
for keeping a tippling house, evidence of the sale of 
liquor without a license, together with evidence that 
persons of ill repute were permitted to remain upon 
the premises and become intoxicated, is sufficient.®* 
It is not necessary to prove that defendant knew 
of the alleged annoyance to the neighborhood.°® 

{[§ 112] 3. Letting, Permitting, Etc., House to 
Be Used—a. In General, In a prosecution for leas- 
ing premises to be used as a disorderly house, the 
evidence to be sufficient to sustain a conviction must 


IX. 


[§ 115] A. Order of Proof. In accordance with 
the general rule of criminal law that the order in 
which the evidence may be introduced is within the 
discretion of the trial court,® it is not necessary to 
prove defendant’s connection with the house before 
proof is made of acts showing the character of the 
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[§§ 110-116 


show that defendant was the owner or had control 
of the house;°® that he knew the purpose for which 
the house was to be used;°7 and that the house actu- 
ally was of the character alleged.°® 

[§ 113] b. Reputation of House, Lessee, and 
Inmates. When the leasing or permitting a house 
to be used as a bawdyhouse is the offense to be tried, 
the evil repute of the house is not sufficient to sub- 
stantiate such charge;°® nor is evidence of the bad 
reputation of the lessee and of other women seen 
in the house sufficient.°° But bad reputation in 
connection with other facts may be sufficient.®* 

[§ 114] 4. Living in or Frequenting. To sus- 
tain a charge of living in or frequenting a disorderly 
house either direct or circumstantial evidence is 
sufficient to sustain a conviction.®? Where a per- 
son is charged as a frequenter of a disorderly house 
the evidence to be sufficient to sustain a conviction 
must show that he is an habitual frequenter.** 


TRIAL “ 


housc.®6 

{[§ 116] B. Province of Court and Jury.®’ Ques- 
tions of law are for the court,®°* and questions of 
fact are for the jury.°° Whether there is sufficient 
evidence to go to the jury is a question for the 
court,’° but the weight to be accorded to the eyi- 


94 N. C. 809; Morgan v. State, 42 Tex. 
Cr. 422, 60 SW 763; Tisdale v. Com., 
114 Va. 866, 77 SE 482; Rex v. Hanra- 
han, 3 Ont. L. 659, 1 OntWR 346, 5 
CanCrCas 4380, 22 CanLTOccNotes 
228; Rex v. Johnston, 15 OntWR 843, 
16 CanCrCas 379; Rex v. Moylett, 
(Ont.) 13 CanCrCas 279; Rex v. Duffy, 
21 CanLTOccNotes 477. (2) Evidence 
that the house was maintained to 
which divers persons habitually re- 
sorted and engaged in dealing in fu- 
tures, Arenz v. Com., 125 Ky. 737, 
102 SW 238. (8) Evidence that de- 
fendant kept a house in which cards 
or dominoes were habitually played 
for meats and drinks. Lord v. State, 
16 N. H. 325, 41 AmD 729. (4) Evi- 
dence that on the premises of ac- 
cused a number of persons uncon- 
ne. ted with the premises had been 
observed playing games involving 
the use of money, dice, and domi- 
noes, and accused had stated to the 
chief of police that he was having 
a game of fantan at his place, and 
that he was willing to pay for the 
privilege as he was doing well out 
of it is sufficient to sustain a con- 
viction for keeping a common gam- 
bling house. Rex v. Mah Kee, 6 Terr. 
L. 121, 9 CanCrCas 47, 1 WestLR 37. 


[b] Evidence held insufficient.— 
Rose v. Collision, (Alta.) 16 CanCr 
Cas 359. 

52. Anderson v. State, (Tex. <A.) 
12 SW 868. : 

53. Regina v. Brady, 10 Que. 
Super. 539. 

54. Jannone v. State, (N. J. Sup.) 


45 A 1032; Sullivan v. State, 61 Tex. 
Cr. 657, 1836 SW 456. 
q08s Cable v. State, 8 Blackf. (Ind.) 


56. Oligschlager v. Terr., 146 Fed. 
131, 76 CCA 557 [rev 15 Okl. 141, 79 
P 918]; Rhodes v. Com., 12 KyL 717; 
Peo. v. City Prison, 82 Misc. 525, 143 
NYS 912; State v, Emblem, 66 W. Va. 
360, 66 SE 499. 

57. State v. Leach, 50 Mo. 535; 
Drake v. State, 14 Nebr. 535, 17 NW 
14% State v. Willidms, 30 N. J. L. 


[a]. Evidence held sufficient to 
show knowledge.—(1) Where it is 
shown that the reputation of the 
house is notorious in the neighbor- 
hood in which defendant resides, a 
prima facie case of knowledge is es- 
tablished, and it devolves on defend- 
ant to show that he had no knowl- 
edge. Graeter v. State, 105 Ind. 271, 


4 NE 461. (2) When the owner had 
been in court when his tenant was ar- 
raigned for keeping a bawdyhouse 
and when the owner had been actually 
notified that his tenant was keeping 
a bawdyhouse in his property, the 
owner's knowledge of the use of his 
premises was. sufficiently proved. 
Peo. v. Wallach, 15 NYS 226. (8) 
The continued receipt of rent, and a 
persistence in enlarging the term of 
a disorderly tenant who earns the 
means of paying rent by misconduct 
visible to the landlord, may amount 
to very satisfactory evidence that the 
latter procures and sanctions the dis- 
orderly conduct. State v. Williams, 
30 N. J. L. 102. (4) Evidence that de- 
fendant lived next door to the house 
and that it was openly and flagrantly 
used as a bawdyhouse is sufficient to 
show defendant’s knowledge. Peo. v. 
Friend, 178 Ill. A. 95. 

58. Peo. v. Saunders, 29 Mich. 269; 
Drake v. State, 14 Nebr. 535, 17 NW 
117; Peo. v. Reed, 61 NYS 520, 14 NY 
Cr 326. 

{a] Evidence held sufficient to 
sustain conviction of lessor.—Hysell 
v. Ft. Smith, (Ark.) 160 SW 383; 
Cooper v. State, 97 Nebr. 461, 150 NW 
207; Irvin v. State, (Okl. A.) 176 P 
83; Sweeney v.: State, (Tex. Cr.) 128 
SW 390; Stokeley v. State, 37 Tex. 
Cr. 638, 40 SW 971, 

{b] Evidence held insufficient to 
sustain conviction of lessor.—Crofton 
v. State, 25 Oh. St. 249, 


59. Cook v. Com, 159 Ky. 839, 169 
SW _ 553. 
60. Peo. v. Saunders, 29 Mich. 


269; Peo. v, City Prison, 154 App. Div. 
256, 138 NYS 1073 [rev on other 
grounds 208 N. Y. 590 mem, 102 NE 
1110 mem]. 

61. Drake v. State, 14 Nebr. 535, 
538, 17 NW 117 (where the court said: 
“It was enough that, in addition to 
the bad reputation which the house 
was shown to bear, notwithstanding 
no family lived in it, some of its 
rooms were supplied with beds and 
some little furniture, and the walls 
hung with indecent pictures; that it 
had a bar at which intoxicating 
drinks were sold and was the resort, 
especially on Sabbath days and in the 
night-time, of men and women of 
lewd and lascivious character, many 
of the women being known prosti- 
tutes and keepers and occupants of 
places of ill fame in the city of Lin- 
coln, who, while visiting this house, 


indulged in drunken revelry and li- 
ecentious practices fit only for a 
brothel, which the evidence of what 
transpired there clearly shows it to 
have been’). 

62. I1l.—Peo. v. Rice, 200 Ill. A. 68. 

Ind.—Weideman v. State, 4 Ind. A. 
397, 30 NE 920. 

Iowa.—State v. Gardner, 174 Iowa 


748, 156 NW 747, LRA1916D 767, Ann 
Cas 1917D 239; State v. Shaw, 125 
Iowa 422, 101 NW 109. 

cane Y.—Peo. v. Meyer, 157 NYS 


Alta.—Rex v. James, 9 Alta, L. 66. 

[a] Evidence held sufficient.—(1) 
Where the evidence showed that de- 
fendant resided in the house, and 
that the house had the reputation of 
being a bawdyhouse, and an act of 
prostitution there was shown, such 
evidence is sufficient to sustain a con- 
Reg. v. St. Clair, 27 Ont, ‘Av 
308. (2) Evidence that accused re- 
sided in the house, that the house 
was reputed to be a bawdyhouse, that 
defendant daily had sexual inter- 
course there with men, and that she 
gave the money thus earned to the 
person who placed her in the house 
is sufficient. Peo. v. State Reforma- 
Meh for Women, 37 Misc. 92, 74 NYS 


752. 

{b] Evidence held insufficient.— 
Peo. v. Meyer, 157 NYS $97; Rex v. 
Misse, (Yukon) 7 WestLR 934. 

63. Reg. v. Clark, 2 Ont. 523. 

64. Criminal trials generally see 
Criminal Law § 2000 et seq. 

Summary trial see Criminal Law |, 
636 et seq. 

65. See Criminal Law § 2179 et 


seq. 

66. Bindernagle v. State, 60 N. J. 
L, 307, 37 A'619 [aff 61 N. J. L. 259, 
388 A 9738, 39 A 860, 41 A 109]. 


viction. 


67. See Criminal Law § 2272, 

68. Brown v. State, 49 N. J. L. 61, 
7 A 340. 

[a] Questions of law.—(1) What 
constitutes a disorderly house is a 
question of law for the court. Brown 
v. State, 49 N. J. L 61, 7 A 340. (2) 


Whether particular acts are illegal is 
a question of law for the court. 
Brown vy. State, supra. 

69. See cases infra notes 71-84. 

70. Iowa.—State v. Flynn, 175 
Iowa 604, 155 NW _ 254. 

Mich.—Peo. v. Hoek, 169 Mich. 87, 

134 NW 1081. 

Mo.—State v. Price, 115 Mo. A. 656, 
92 SW 174. 


For jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 116-117] 


dence is for the jury to determine.” 

Particular questions for jury. More specifically 
it has been held that under proper instructions from 
the court it is for the jury to determine whether 
defendant had the control or management of the 
house;’* whether he knew the character of the 
house ** or the lessee;?* whether the house was in 
fact a disorderly house,’® bawdyhouse,”® or gaming 
house ;‘” whether the house was resorted to for the 
purpose of prostitution;’* whether defendant is 
habitually guilty of permitting infractions of law 
on his premises;*® whether a conversation between 
a witness and a girl at defendant’s house and which 
tended to show the character of the house was heard 
by defendant ;°° whether defendant being in control 
of the place permitted it to be used as a disorderly 
house;*+ the character of frequenters ;** the reputa- 
tion of the house;** and the intention, motive, or pur- 
pose of a lessor in letting a house which was used 


as a bawdyhouse.®*’ 


oun Y.—Peo. v. Carey, 4 Park. Cr. 
N. C.—State v. Boyd, 175 N. C. 791, 
95 SE 161. 
Tex.—Lacey v. State, (Cr.) 201 SW 
408; Young v. State, 55 Tex. Cr. 383, 


116 SW 1158. 
McGahan, 48 


WwW. Va.—State_ v. 
W. Va. 438, 37 SE 573. 

71. Bindernagle v. State, 60 N. J. 
L. 307, 37 A 619 [aff 61 N. J. L. 259, 
38 A 973, 29 A 360, 41 A 109]; Brown 
v. State, 49 N. J. L. 61, 7 A 340; Peo. 
95 Mise. 400, 160 NYS 


72. State v. Harrington, 87 N. J. 
L. 713,.94 A 623; State v. Mausert, 
85 N. J. L. 498, 89 A 1011; Binder- 
nagle v. State, 60 N. J. L. 307, 37 A 
619 [aff 61 N. J. L. 259, 38 A 973, 
39 A 360, 41 A 109]; Young v. State, 
55 Tex. Cr. 383, 116 SW 1158. 

73. State v. Mausert, 85 N. J. L. 
498, 89 A 1011. 
eet Ross v. Com., 2 B. Mon, (Ky.) 

V5 
75. State v. Mausert, 85 N. J. L. 
498, 89 A 1011; Bindernagle v. State, 
60 N. J. L. 307, 37 A 619 [aff 61 
Neg TE 2595 389A 19%3,) 891 A360) 
41 A 109]; Brown y. State, 49 N. J. 
L. 61, 7 A 340. 
Fahnestock v. State, 102 Ind. 
156, 1 NE 372; State v. Flynn, 175 
Iowa 604, 155 NW 254; Ross v. Com., 
2 B. Mon. (Ky.) 47 


77. Anderson v. State, (Tex. A.) 
12 SW 868. ' 

78. State v. Flynn, 175 Iowa 604, 
155 NW 2654. 

79. Brown v. State, 49 N. J. L. 
61, 7 A 340. 


80. Com. v. Sliney, 126 Mass. 49. 


81. State v. Harrington, 87 N. J. 
L. 713, 94 A 623, 

82. State v. Littman, 86 N. J. L. 
458, 92 A 580 [aff 88 N. J. L. 392, 
96 A 66]. 

83. State v. Flynn, 175 Iowa 604, 
155 NW 254. 

84, Ross v. Com., 2 B. Mon. (Ky.) 
417. 

85. See Criminal Law § 2353 et 
seq. 


86. Ga.—ZJones v. State, 14 Ga. A. 
811, 82 SE 470. 

N. J.—State v. Beavers, 89 N. J. L. 
370, 98 A 193;. State v. Martin, 77 
N. J. L. 652, 73 A 548, 184 AmSR 
814, 24 LRANS 507, 18 AnnCas 986. 

Pa.—Com, v. Brink, 49 Pa, Super. 


620. 

Ss. D.—State v. Ballew, 26 S. D. 
494, 128 NW 716. 

Tex.—Key v. State, 71 Tex. Cr. 


485, 160 SW 654; Stone v. State, (Cr.) 
85 SW 807. 

Ont.—Rex v. Sovereen, 26 Ont. L. 
16, 3 OntWN 779, 4 DomLR 356, 21 
OntWR 618. 

State v. Price, 115 Mo. A. 656, 
92 SW 174. 
Ala—Cahn v. State, 110 Ala. 


88. 
56, 20 S 380. 
Towa.—State v. Levich, 174 lowa 
\ 


DISORDERLY HOUSES 
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ly house.** 


ings.°+ 


dence. 


688, 156 NW 824. 
ee ea eo ga v. Com., 2 Ky. Op. 

Mass.—Com,. v. La Pointe, 228 
Mass, 266, 117 NE 345. 

N. J.—State v. Littman, 88 N 
L. 392, 96 A 66 [aff 86 N. J. L. 
92 A 580]. 

W. Va.—State v. Emblem, 
W. Va. 521, 29 SE 1031. 

See also Criminal Law § 2477. 

[a] Instruction held misleading. 
—In a prosecution for keeping a 
house of ill fame, a requested in- 
struction that ‘if it is shown to 
the jury that the inmates of the 
house are prostitutes, and _ that 
males were seen frequenting the 
house at night, and that the re- 
spondent is the keeper of the house, 
then the jury may convict.” Peo. v. 
aay 110 Mich. 46, 49, 67 NW 

89. Ga.—Jones v. State, 14 Ga. A. 
811, 82 SE 470. 

Ill.—Peo. v. Newbold, 178 Ill. A. 
63 [rev on other grounds 260 Ill. -196, 
103 NE 69]. 

Mich.—Peo. v. Wells, 112 Mich. 
648, 71 NW: 176; Peo. v. Gastro, 75 
Mich, 127, 42 NW 987. 

N. J.—State v. Harrington, 87 
IN; (JS. ore di 3e 404. AO 623. ; 

Tex.—Forbes vy. State, 35 Tex. Cr. 
24, 29 SW 784. 

[a] Instructions invading prov- 
ince of jury.—(1) In a prosecution 
for keeping a disorderly house, an 
instruction “that proof of the gen- 
eral reputation of the house is suf- 
ficient to establish the character of 
the house,’ while correct.in the ab- 
Stract, is erroneous as_ being a 
charge upon the weight of the evi- 
dence, ard thus invades the province 
of the jury. Stone vy. State, 22 Tex. 
A. 185, 186, 2) SW 585. (2) In a 
prosecution for keeping a house of 
ill fame, a_ requested instruction 
that, “if it is shown that the re- 
spondent and her associates have 
always, when on the streets and 
about where they went, always been 
good-behaved, you should take that 
into consideration as to their chas- 
tity, as, if they were unchaste, they 
would be apt to demonstrate acts of 
rudeness, or, in some way, throw 
out inducements for persons,” was 
properly refused as invading the 
province of the jury. Peo. v. Wells, 
112 Mich. 648, 650, 71 NW 176. 

90. State v. Gardner, 174 Iowa 
748, 156 NW 747, LRAI1916D_ 767, 
AnnCas1917D 239; State v. Wilson, 
124 Iowa 264, 99 NW 1060; State v. 
Toombs, 79 Iowa 741, 45 NW _ 300; 
State v. Clark, 78 Iowa 492, 43 NW 
278; State v. Flick, (Mo, A,) 198 SW 
1134; Bindernagle vy. State, 60 N. J. 
L, 307, 37. A 619 [aff 61 N. J. L. 259, 
38 A 973, 39 A 360, 41 A 109]; Nel- 


Pena 
453, 
44 


son v. Terr., 5 Okl. 512, 49 P 920. See | 


also Criminal Law § 2362 et seq. 
[a]. Instructions held sufficient. 


Ignoring issues or defenses. 


[18C. 3.) 1275 


C. Instructions. The general rules of 
criminal law relative to the necessity, sufficieney, 
and effect of instructions to the jury * apply to of- 
fenses in connection with the keeping of a disorder- 
Instructions should not be abstract,§7 
nor caleulated to confuse or mislead the jury,’* nor 
invade the province of the jury.’? 

Nature and elements of the offense. 
should instruct the jury as to the nature and ele- 
ments of the offense, and, when necessary, define 
the legal meaning thereof, leaving it to the jury to 
determine whether the existence of those elements 
has been established by the evidenee.°? 

Confined to issues. 
confined to the issues as presented by the plead- 


The court 


The instructions must be 


Confined to evidence. Likewise instructions should 
be confined to the issues as presented by the evi- 


Instructions which 


—Mash v. Peo., 220 Ill. 86, 77 NE 
92; State v. Wilson, 124 Iowa 264, 
99 NW 1060; State v. Toombs, 79 
Iowa 741, 45 NW 300; State v. Price, 
115 Mo. A. 656, 92 SW 174; State v. 
Horn, 83 Mo. A. 47; State v. Litt- 
man, 86 N. J. L. 453, 92 A 580 [aff 
SSO Ni dy L392, 96. A 66 Ui Peownive 
Utica Bd. of Excise, 17 Misc. 98, 40 
NYS 741; State v. Ballew, 26 S. D. 
494, 128 NW 716; Ross v. State, (Tex. 
Cr.) 70 SW_543; 
(Tex. j-Cz;),1°65 : f 
State, 22 Tex, A. 185, 2 SW_ 585; 
State v. McGahan, 48 W. Va. 438, 37 
SE 573. 

{(b] Instructions held insufficient. 
—Frederick v. Com., 4 B. Mon. (Ky.) 
7; Peo. v. Gastro, 75 Mich. 127, 42 NW 
Bea Ross v. State, (Tex. Cr.) 33 SW 

91. Peo. v. Russell, 110 Mich. 46, 
67 NW 1099; Novy v. State, 62 Tex. 
Cr. 492, 1838 SW 139; Ross v. State, 
(Tex. Cr.) 33 SW _ 972. \ See ‘also 
Criminal Law § 2483 et seq. y 

[a] Instructions held sufficient 
or improperly refused—State v. An- 
derson, 82 Conn. 111, 72 A’ 648; 
Graeter v, State, 105 Ind. 271, 4 NE 
461; State v. Beebe, 115 Iowa 128, 
88 NW 358; Beard v. State, 71 Md. 
275, 17 A 1044, 17 AmSR 536, 4 LRA 
675; State v. Olds, 217.Mo, 3805, 116 
SW 1080; ‘State v. De Lorenzo, 80 
N. J. L. 500, 78 A 660; Jones v. State, 
10 Okl. Cr. 79, 133 P1134; Bass»yv. 
State, (Tex., Cr.) 66 SW 558; Dailey 
v. State, (Tex. Cr.) 55 SW 821. 

{b] Instructions held insufficient 
or properly refused.—Thatcher v. 
State, 48 Ark. 60, 2 SW 343; Trozzo 
v. Peo., 51 Colo, 323, 117 P 150; Jones 
v. State, 14 Ga. A. 811, 82 SE 470; 
Peo. v. Newbold, 260 Ill. 196, 103 NE 
69; Rhodes v. Com. 12 KyL 1717; 
State v. Currier, 23 Me, 43; Peo. v. 
Wheeler, 142 Mich. 212, 105 NW 


105 NW 241; Cunningham v. 
73° Tex, Cr. 565,,166. SW 519; 
man v. State, 73 Tex. Cr. 194, 164 
SW 846; Novy v. State, 62 Tex. Cr. 
492, 138 SW 139; Sparks v. State, 
(Tex. Cr.) 51 SW 1120; Fleming v. 
State, 28 Tex. A. 234, 12 SW_ 605. 

92. State v. Render, 163 Iowa 
339, 144 NW 298; State v. Hendricks, 
15 Mont. 194, 39 P 93, 48 AmSR 666; 
State v. De Lorenzo, 80 N. J, L. 500, 
78 A 660; Forester v. State, 72 Tex. 
Cr, 298, 162 SW 507. See also Crim- 
inal Law § 2485. , 

[a] Instructions held sufficient or 
improperly refused.—Scott v. State, 
15 Ga. A. 538, 88,SE 861; Peo, v. 
Wells, 112 Mich. 648, 71 NW _ 176; 
Mitchell v. State, (Tex. Cr.) 150 SW 
890 


{b] Instructions held erroneous or 
properly refused.—State vy. Gardner, 
174 Iowa 748,-156 MW 747, LRA1916 
D 767, AnnCas1917D 239; State v. 
Render, 163 Iowa 339, 144 NW _ 298; 
Peo, v. Saunders, 29 Mich. 269; State 
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ignore or exclude issues ®? or defenses from the 
consideration of the jury are erroneous.*4 

Singling out evidence. Instructions which single 
out evidence of particular facts and give them undue 
prominence are erroneous.°> Proper requests to 
charge the jury as to matters not touched upon by 
the court in its general instructions should be 
granted.°° Where, however, the general instruc- 
tions embrace substantially, but in different lan- 
guage, all the material instructions requested by de- 
fendant, he has no ground of exception.” 

Construction of instructions. Instructions must 
he construed as a whole, and if, when so construed, 
they properly state the law, they are not subject to 
exception, although some portion thereof when con- 
sidered alone may be erroneous.°® 

Harmless error. Error in giving or refusing in- 
structions is harmless where the interests of the 


DISORDERLY HOUSES 


[§§ 117-122 


party complaining were not prejudiced thereby.®® 

[§ 118] D. Verdict.1 The verdict must be re- 
sponsive to and cover the offense charged in the in- 
dictment.? 

[§ 119] E. Judgment.*? The judgment must be 
responsive to the verdict, and must fix the, place 
of the offense® and the punishment.® A conviction 
which follows the language of the statute is suffi- 
cient.’ Where two or more persons have been joint- 
ly indicted and convicted, the judgment may be sev- 
eral against the defendants.* A conviction for per- 
mitting premises to be used as a brothel upon sevy- 
eral separate days is good, as the offense is a con- 
tinuing one.2 A summary conviction for being the 
keeper of a disorderly house is sufficient without 
finding accused guilty of being ‘‘a loose, idle, or dis- 
orderly person or vagrant.’’ 1° 


X. NEW TRIAL AND ARREST OF JUDGMENT 


[§ 120] The general rules of criminal law with 
respect to new trials’! and motions in arrest of 
judgment 1? apply to offenses in connection with the 


XI. APPEAL 


[§ 121] The general rules relative to the right 
to appeal 1* and the matters reviewable on appeal 


keeping of a disorderly house. So the admission of 
testimony to which no objection was made at the 
time is not ground for a new trial.'* 


AND ERROR 


in criminal actions?® apply to offenses in conneec- 
tion with the keeping of a disorderly house. 


XII. PUNISHMENT *¢ 


[§ 122] At common law the keeping of a bawdy- 
house was punished with fine and imprisonment, 
and such other infamous punishment as the pillory, 
ete., as the court in its discretion should inflict.1* 
The punishment of a person convicted of keeping a 
disorderly house or of a kindred offense is now gen- 
v. Hendricks, 15 Mont. 194, 39 P_ 93, 
48 AmSR 666; Key v. State, 71 Tex. 
Cr. 485, 160 SW 354, 356; Stone v. 


State, (Tex. Cr.) 85 SW 807; Dailey 
v. State, (Tex. Cr.) 55 SW 821. 


Iowa.—State vy. 
406, 64 NW 281. 


Mont.—State v. Hendricks, 15 Mont. 
194, 39 P 98, 48 AmSR 666 
MS —Ross v. State, 


erally regulated by statute.18 Where, under a stat- 
ute which provides that each day a disorderly house 
is kept shall constitute a separate offense and pro- 
vides for a penalty for each day, a conviction is 
had for each separate day on which an indictment 


distinctly charges such a, house was kept, the pen- 
95 Iowa|she was alleged to have kept the 
house will not be granted). See also 
Criminal Law § 2615 et seq. 

12. Jacobowsky v. Peo., 6 Hun 
524 [64 N. Y. 659 mem] (holding that 


Russell, 


(Cr.) 70 SW 


93. State v. Beebe, 115 Iowa 128, | 54 a motion in arrest of judgment will 
88 NW 358. See also Criminal Law fal Instruction held not harmless.| not be sustained because the proof 
§ 2490. See generally Trial [38 Cyc |—Holland. v. State, (Tex. Cr.) 29 SW]on the trial did not show that the 
1632]. AS house charged to have been disor- 

94. Morgan v. State, 62 Tex. Cr. See generally Criminal Law/derly was situated in the ward of 
39, 186 SW 445. ss 2580-2 605. the city that was alleged). See also 

95. State v. Price, 115 Mo. A. 656, 2. Peo. v. Cline, 185 Ill. A. 206; | Criminal Law § 2768 et seq. 

92 SW 174; Com. v. Brink, 49 Pa.| Hunter v. Com., 2 Serg. & R. (Pa.) 18. Wilkinson vy. State, 18 Ga. A. 
Super. 620; ‘Cunningham v. State, 73 | 298. 330, 89 SE 460. 
Tex. Cr. 565, 166 SW 519; Stratton {a] Form of verdict see Stone v. 14. Reg. v. Sanders, 9 Q@. B. 2385, 


v. State, (Tex. Cr.) 44 SW 506. See 


also Criminal Law § 2479. [b] 


State, 47 Tex. Cr. 575, 85 SW 808. 
Verdict held 


58 ECL 235, 115 Reprint 1264; Reg. 


insufficient.— | v. Nixon, 19 CanLTOccNotes 344. See 


96. Gamel v. State, 21 Tex. A. 357,| Peo. v. Cline, 185 Ill. A. 206; Hunter] also Criminal Law § 3309 et seq. 
17 SW 158. v. Com., 2 Serg. & R. (Pa.) 298. 15. Hudson v. Jennings, 134 Ga. 
Requested instructions see Crimi- 8. See also Criminal Law § 3000] 378, 67 SH 1037. See also Criminal 
nal Law § 2497 et seq. et seq. Law § 3284 et seq. 
97. State v. Gardner, 174 Iowa 748, 4 Peo. v. Buchanan, 1 Ida. 681;. 16. See generally Criminal Law § 
156 NW 747, LRA1916D 767, AnnCas|/ Brooks v. State, 4 Tex. A. 567. 3186 et seq. 
1917D 239; Com. v. Cobb, 120 Mass. [a] Form of judgment see Peo. v. 17. Hazlewood v. Com., 141 Ky. 
356; Peo. v. Hoek, 169 Mich. 87, 134| Buchanan, 1 Ida. 681; Reg. v. Munro, | 232, 132 SW 567; 5 Bacon Abr. p aes 
NW 1031; Moore vy. State, 53 Tex.| 24 U. C. B. 44. 1 Hawkins P. C. ec 74; Jacob L. 
Cr. 559, 110 SW 911; Wimberly v. 5. Rex v. Shephered, (N. S.) 6 18. Ala.—Ex p. Birchfield. 52 ae 
State, 53 Tex. Cr. 11, 108 SW 384; pores 463; Reg. v. Cyr, 12 Ont. Pr. | 377. 
Stratton v. State, (Tex. Cr.) 44 SW D. C.—+U. S. v. Marshall, 17 D. C. 


506; Johnson v. State, (Tex. Cr.) 21 
SW 929. 
98. Dak.—Terr. v. Chartrand, 1 


Dak. 379, 46 NW 583. 

Ill.—Chicago v. Doe, 195 Ill. A. 582. 

Mich.—Peo. v. Hoek, 169 Mich. 87, 
134 NW 1031; Peo. v. Russell, 110 
Mich. 46, 67 NW 1099. 

Mo.—State v. Price, 115 Mo. A. 656, 
92 SW 174. 

Mont.—State v. Hendricks, 15 Mont. 
194, 39 P 93, 48 AmMSR 666. 

N. Y.—Berry v. Peo., 1 NYCr 43 
PatrateOn Ver 574: 

Pa.—Com. v. Soo Hoo Doo, 41 Pa. 
Super. 249. 

See also Criminal Law § 2491 et 
seq. 

99. 


Ill.—Mash v. Peo., 220 Ill, 86, 
77 NE 92. 


Ind eieieraoe v. State, 105 Ind. 271, 
4 NE 461. 


+6 Peo. v. Buchanan, 1 Ida. 681. 

7. Rex v. Leconte, 11 Ont. L. 408, 
6 OntWR 970, 7 OntWR 189, 11 Can 
CrCas 41. 

8. Curd v. Com., 14 B. Mon. (Ky.) 
386; Caldwell v. Com., 7 Dana (Ky.) 


2295 Moore v. State, 4 Tex. A. 
127. 

9. Rex v. Burnby, [1901] 2 K. B. 
458,020 Cox C. C. 25 

10. Rex v. Leconte 11 Ont. L. 408, 


6 OntWR 970, 7 OntWR 189, 11 Can 


CrCas 41; Rex v. Demetrio, (Ont.) 
20 CanCrCas 316; Ex p. Evans, 48 
Que. Super. 469. Contra Rex v. 


Keeping, (N. S.) 4 CanCrCas 494. 
11. Com. v. Frey, 15 Pa. Dist. 969; 
Curry v. State, (Tex. Cr.) 24 SW 516 
(holding that a motion for a new 
trial upon an affidavit that affiant 
was defendant's husband living with 
her prior and subsequent to the time 


34. 

Minn.—State v. McDonald, 121 
Minn. 207, 141 NW 110; State v. Gro- 
sofski, 89 Minn. 343, 94 NW 1077. 

N. Y.—Tenement House Dept. v. 
McDevitt, 215 N. Y. 160, 109 NE 88. 
AnnCas1917A 455; Peo. v. Sadler, 97 
N. Y. 146, 3 NYCr 471; Peo. v. Cham- 
plin, 120 App. Div. 509, 105 NYS 349. 

Tex.—Clopton v. State. (Civ. A.) 


105 SW 994; Wilson v. State, 55 Tex. 
Cr? 276; 155° SW 837% Callaghan 
ee State, 36 Tex. Cr} 53867,.38% Siwi 


Alta.—Rex v. Davidson, 11 Alt. L. 
9. 35 DomL 82, 28 CanCrCas 44, 2 
WestWkly 160. 

Man.—Rex v. Shing, 20 Man. 214; 
Rex v. Smith, 38 N. S. 148, 9 CanCr 
Cas 338; Reg. v. Stafford, (N. S.) 1 
CanCrCas 239. 

Ont.—Reg. v. Walker, 7 Ont. 186. 


§§ 122-123] 


alty must be assessed for each day separately, and 
not aggregated.1® Where the punishment is exces- 
sive it may be reduced.?? Thus the punishment may 
be reduced where actual guilty knowledge of the 
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keeper of a disorderly house is not shown, or the 
nuisance is abated.*! A sentence which is within 
the limits fixed by law will not be held excessive.?” 


XIII. SUPPRESSION 28 


[§ 123] Power to regulate and suppress brothels 
is police in its character, and is one to be exercised 
by the states, rather than by the federal govern- 
ment.** By statute in some jurisdictions a disorder- 
ly house may be summarily suppressed.25 And even 
in the absence of statute it has been held that courts 


of equity have power to suppress a disorderly 
house.?® It has been held, however, that the right 
to a summary suppression applies only to nuisances 
per se.27 And where upon receiving the statutory 
notice the occupants of the house abate the nuisance, 
they cannot be compelled to move.?8 : 


* DISORDERLY PERSON.! In common parlance, 
a person guilty of disorderly conduct.2 The words 
are merely descriptive;* thus persons who are found 
intoxicated in public places may well be considered 
disorderly at the time;* so many persons when per- 
petrating almost any crime.® The term is broader 
than the term ‘‘vagrant.’’?*® It is very extensive in 
its signification, and includes all who violate the 
peace and good order of society, either as vagrants, 
disorderly, or for breach of the public peace.” 

DISPARAGEMENT.® In old English law, an in- 
jury by union or comparison with some person or 
thing of inferior rank or excellence.® 


19. Ex p. Smith, (Tex. Cr.) 43|§§ 2-4; Disorderly Conduct 
SW 1000. Disorderly Houses § 1; Gaming [20 
20. Rex v. Crawford. 22 WestLR 


107, 6 DomLR 380, 20 CanCrCas 49. 


fa] Punishment held not exces- 2. 
sive.—(1) A verdict assessing a fine] 562, 566. 
of three hundred dollars and costs, [a] 


or in default of payment thereof 
within ten days work in the chain 


gang for twelve months, for openly |} lawful, 


DISPARATA NON DEBENT JUNGI.° 

DISPATCH or DESPATCH." Prompt disposal.!? 
The term is a technical one in the postal service, 
and means a mass of matter to be sent to a certain 
place at a certain time.!* The term is also applied 
to official communications of official persons on the 
public affairs of the government.1* 

Dispatch money. A term used in maritime law 
meaning money earned by the use of greater promp- 
titude than the contract provides for;!* a premium 
offered for hastening a definite task.'® 

DISPAUPER.(* 


Cye 873]; Prostitution [32 Cye 731]; 
Vagrancy [39 Cyc 1109]. 
Matter of Miller, 1 Daly (N. Y.) 


In New York the confinement 
of disorderly persons in the Albany 
county penitentiary 
notwithstanding Code 


DISPENSA. In Spanish law, dispensation; a dis- 
§ 2; | times of the day and night, frequent- 
ing one or another of the class of 
places named, and was not known, 
during that time, to be engaged in 
any lawful occupation or work, al- 
though there is no specific evidence 
of her pecuniary resources, or of 
their insufficiency for her mainte- 
nance; and the government is not 
bound to prove that she has refused 


is proper and 
er; 


and notoriously maintaining a lewd 
house. McCain v. State, 57 Ga. 390. 
(2) A penalty of fifty dollars imposed 
by an ordinance for the maintenance 
of a building as a house of ill fame. 
McAlister v. Clark, 33 Conn. 91. (3) 
Sentence of imprisonment for six 
months. Majors v. Peo., 38 Colo. 437, 
88 P 6365; Peo. v. Miller, 15 NYS 516. 

21. Peo. v. Brougham, 1 Wheel. 
ermexcN. Ye) B 

22. Wilkinson v. State, 18 Ga. A. 
330, 89 SE 460. 

23. Summary abatement of nui- 
Sances see Nuisances [29 Cye 1214]. 

24. Katz v. San Francisco Immi- 
prone Comr., 245 Fed. 316, 157 CCA 


25. La-—New Orleans v. Chappuis, 
105 La. 206, 20 S 7238. 

Minn.—State vy. Gil'bert, 126 Minn. 
95. 147 NW 953; State v. New Eng- 
land Furniture, etc.. Co.. 126 Minn. 
78, 147 NW 951, 52 LRANS 932, Ann 
Cas1915D 549. 

Nebr.—State v. Fanning, 97 Nebr. 
224. 149 NW 413. 

Tex.—Coman v. Baker, (Civ. A.) 
179 SW 937 [rev on other grounds 
198 SW 141]. 

Wash.—State v. Humphrey, 94 
Wash. 599, 162 P 983; State v.. Emer- 
son. 90 Wash. 565, 155 P 579, LRA 
1916F 325: State v. Nichols. 83 Wash. 
676, 145 P 986: State v. Jerome, 80 
Wash. 261, 141 P 753. 

26. State v. Gilbert, 126 Minn. 95, 


147 NW 953; State v. New England 
Furniture. etc., Co.. 126 Minn. 78. 147 
NW 951, 52 LRANS 932, AnnCas1915 
D 549. See Nuisances [29 Cye 1219]. 

27. Bloomhuff v. State, 8 Blackf. 
(Ind.) 205. ; 

28. New Orleans v, Chappuis, 105 
La. 179, 29 S 721. And see Ingersoll 
v. Rousseau, 35 Wash. 92, 76 P 513, 
1 AnnCas 35 (holding a change in 
the construction of building used as 
bawdyhouse no defense to a suit to 
enjoin such use, unless the change 
did away entirely with the injury). 

1. See also Breach of the Peace 


Proc. § 892, providing for their com- 
mittal to the jail of the county, as 
L. (1847) ec 183 was not repealed 
thereby. Peo. v. Baker, 10 AbbNCas 
210; Peo. v. Coffee. 62 HowPr 445. 


3. Peo. v. Markell, 20 Misc. 149, 
153, 45 NYS 904. 
4 Hill v. Peo., 20 N. Y. 363, 368 


[quot Peo. v. Markell, 20 Misc. 149, 
153, 45 NYS 904]. 

5. Hill v.'Peo., 20 N. Y. 363,368 
[quot Peo. v. Markell, 20 Misc. 149, 
153, 45 NYS 904]. 

[a] Bowling.—A person convicted 
of playing at bowls is not a disor- 
derly person. Rex v. Clarke, 1 Cowp. 
35, 36, 98 Reprint 953. 

[b] “Persons who pretend to tell 
fortunes (1) are defined to be dis- 
orderly perscrs.” Fay v. Lambourne, 
124 App. Div. 245, 247, 108 NYS 874 
[cit Code Cr. Proc. § 899]. (2) Where 
a palmist or astrologist merely gives 
general advice as to the future of 
persons consulting her. based upon 
a reading of their character, no for- 
tune telling is involved. but where 
she prophesies as to future events, 
such as marriage, death. and travel, 
she brings herself within the lan- 
guage of the statute and is properly 
convicted of being a disorderly per- 
son, Peo. v. Malcolm, 90 Misc. 517, 
520, 154 NYS 919. (3) “All persons 
who shall use or pretend to use or 
have any skill in physiognomy, palm- 
istry, or like crafty science, or who 
shall pretend to tell destinies or for- 
tunes ... shall be deemed and _ ad- 
judged to be disorderly persons.” 2 
Comp. St. (1910) p_ 1926 § 1 [quot 
State v. Hatfield, 87 N. J. L. 124, 125, 
93 A 677]. 

{c] Prostitute—‘“‘An indictment 
on the Pub. Sts., c. 207, § 29, charging 
a woman with being an idle and dis- 
orderly person, and with neglecting 
all lawful business, and habitually 
misspending her time by frequenting 
houses of ill-fame, gaming-houses, 
and tippling-shops, is supported by 
evidence that she was seen, at all 


opportunities to work which have 
been offered to her.” Com. v. Doher- 
ty, 137 Mass. 245. 
6. In re Aldermen and Justices of 
ine Peace, 2 Pars. Eq. Cas. (Pa.).458, 
7. In re Aldermen and Justices cf 
vir Peace, 2 Pars. Eq. Cas. (Pa.) 458, 
464. 
8. Disparagement: 
Counsel during trial 
Cye 1322). 
Person, character, or reputation see 
Libel and Slander [25 Cyc 243]. 
Title see Landlord and Tenant [24 


of: 
see Trial [38 


Cye 950]; Libel and Slander [25 
Cyc 558]. See also Hstoppel [16 
Cyc 685]. 

9. Black L. D. 


{a] “Inequality of fortune never 
constituted ‘disparagement.’ There- 
by was contemplated some personal 
or social defect or disqualification, 
such as deformity, lunacy, disease, 
villenage, alienage or corruption of 
blood. . . . In no sense, analogous 1o 
the ancient import of the term, could 
the marriage of the female plaintiff 
with her first husband have been 
deemed a marriage in disparage- 
ment.” Shutt v. Carloss, 36 N. C. 232, 
240 [cit Coke Litt. pp 80, 81, 82]. 

10. A maxim meaning ‘Dissimilar 
things ought not to be joined.” Bou- 
vier L. D. 

11. Dispatch: In: 

Loading or unloading of vessel or 

ship see Shipping [36 Cyc 75, 355). 
Service of process see Process [32 

Cyc 456]. 

Webster Int. D. 

13.: Utah, ete: @Stage Cosy, 00, 57 

39 Ct. Cl. 420, 438. 


14. The Tropic Wind, 24 F. Cas. 
No. 14,186, Blatchf. Prize Cas, 64, 
68. 

15. Stroud Jud. D. [cit Maccoy v. 
West, 15 T. L. R. 84]. 

16. Fargrove Nay. Co., Ltd. v. La- 
vino, 191 Fed. 525, 526. See also 


Shipping [36 Cyc 77]. 
17. See Costs § 591. 


* By WILLIAM MORTIMER CROWTHER 
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pensation to contract marriage (dispensa para con- 
traer matrimonio), in a manner not authorized by 


ordinary law.18 


DISPENSARY. A room or place for the distri- 
bution of medicine;1® a place where a drug is pre- 
pared or distributed.2° Also a place where intoxicat- 
ing liquor is sold under government authority.?? 

DISPENSATIO EST MALI PROHIBITI PRO- 
VIDA RELAXATIO, UTILITATE SEU NECESSI- 
TATE PENSATA; ET EST DE JURE DOMINO 
REGI CONCESSA, PROPTER IMPOSSIBILITA- 
TEM PRAVIDENDI DE OMNIBUS PARTICULA- 


RIBUS.”? 


DISPENSATIO EST VULNUS, QUOD VULNE- 


RAT JUS COMMUNE.?% 


DISPENSATION. A relaxation of law for the 
benefit or advantage of an individual;?* properly 
licensing a person to do a thing which he can do, but 
is by a law penally prohibited from doing it.?° 

DISPENSE. To deal out;?® to deal out in por- 
tions;?" to deal out generally or indiscriminately ;?° 
29 to divide among individ- 


to deal or divide out; 


18. Escriche Diccionario. See 
Dispensation post this page. 

19. Dilworth v. Stamp  Comr., 
prsgany A. CC. 99, “107: 

20. Peo. v. Cohen, 94 Misc. 355, 
358, 157 NYS 591. 

21. Barnesville v. Means, 128 Ga. 


197, 57 SE 422. 428. To Same effect 
Mitchell v. State, 134 Ala. 392, 401, 42 


S 687. See also Intoxicating Liquors 
[23 Cye 65]. 
“Barroom” and “saloon” distin- 


guished see Barroom 
note 18 [a]. 

22. A maxim meaning “A dispen- 
sation is the provident relaxation of 
a malum prohibitum weighed from 
utility or necessity; and it is con- 
ceded by law to the king on account 
of the impossibility of foreknowl- 
edge concerning all particulars.” 
Black L. D. 

23. A maxim meaning “A ‘dispen- 
sation is a wound, which wounds 
common law.” Black L. D. 

24. Bouvier L. D. 

[a] “A dispensation or licence 
properly passeth no interest, nor al- 
ters or transfers property in any 
thing, but only makes an action law- 
ful, which without it had’ been un- 
lawful.” Thomas v. Sorrell, Vaugh. 
330, 351, 124 Reprint 1098 [quot Bald- 
win vy. Taylor, 166 Pa. 507, 511, 31 
A 250]. 

[b] “Exemption” compared.—‘“‘A 
dispensation and exemption differ in 
sound only....An exemption is 
properly to licer.se a man, or men, to 
do a thing which they are penally 
by a law precepted to do.’ Thomas 


7 C. J. p 930 


v. Sorrell, Vaugh. 330, 349, 124 Re- 
print 1098. 
{c] “Waiver or dispensation.”— 


“The waiver or dispensation is not 
in the nature of a contract which re- 
quires the support of a consideration, 
but rather of an estoppel, whereby 
the underwriter is precluded from 
denying the validity of the contract 
on account of acts or admissions, 
either recognizing it as of binding 
force after the forfeiture, or holding 
out to the assured that the perform- 
ance of the condition is dispensed 
with.” Viele v. Germania Ins. Co., 26 
Iowa 9, 56, 96 AmD 83 [quot Knars- 
ton v. Manhattan L. Ins. Co., 140 Cal. 
57, 65, 73 .P. 740]. 

25. Thomas vaSorrell, Vaugh. 330, 
349, 124 Reprint 1098 

26. Worcester D. [quot Sawyer v. 
Frank, 152 Iowa 341, 352, 131 NW 
761, 182 NW 861]; Johnson v. Chat- 
tanooga, 97 Tenn. 247, 251, 36 SW 
1092 [quot Peo. vy. Cohen, 94 Misc. 
355, 357,° 157 NYS; 591]. 

27. Webster New Int. D. [quot 
Sawyer v. Frank, 152 Iowa 341, 352, 
131 NW 761, 132 NW 861]; State v. 


DISPENSA—DISPOSABLE PORTION 


uals;°° to apportion;%! to distribute;%* to practice 
distribution of ;** to give forth diffusively or in some 


general way;** to give.*® Also to suspend the opera- 


DISPLACE, 


to the view.*? 


ose.4® 


Ball, 19 N. D. 782, 123 NW _ 826, 827. 
28. Worcester D. [quot Sawyer v. 

Frank, 152 Icwa 341, 352, 131 NW 

761, 132 NW 861]. 

29. Century D. [a 
Frank, 152 Iowa 341, 
761, 132 NW 861]. 

30. Worcester D. [quot Sawyer v. 
Frank, 152 Iowa 341, 352, 131 NW 
761, 132 NW 861]. 

31. Worcester D. [quot Sawyer v. 
Frank, 152 Iowa 341, 352, 131 NW 761, 
132 NW 861]. 

32. Webster New Int. D.; Worces- 
ter D. [both quot Sawyer v. Frank, 
152 Iowa 341, 352, 131 NW 761, 132 
NW 861]; State v. Ball, 19 N. D. 782, 
123 NW 826, 827; Johnson v. Chatta- 
nooga, 97 Tenn. 247, 251, 36 SW 1092 
[quot Peo. v. Cohen, 94 Mise. 355, 
357,,157/NYS 591). 

383. Century D. [quot Sawyer v. 
Frank 152 Iowa 341, 352, 131 NW 761, 
132 NW 861]. 

34. Century D. [quot Sawyer v. 
Frank, 152 Iowa 341, 352, 131 NW 
761, 182 NW 861]. 

35. Webster New Int. D. [quot 
Sawyer v. Frank, 152 Iowa 341, 352, 
131 NW 761, 132 NW 861]; State v. 
Ball, 19 N. D. 782, 123 NW _ 826, 827; 
Johnson v. Chattanooga, 97 Tenn. 247, 
251, 36 SW 1092 [quot Peo, v. Cohen, 
94 Mise. 355, 357,,157 NYS 591]. 

[a] “Selling” or “keeping for 
sale” are not necessarily involved 
within the mearing of the term. 
Sawyer v. Frank, 152 Iowa 341, 344, 
131 NW 761, 132 NW 861. See also 
Intoxicating Liquors [23 Cye 172]. 

36. Webster Int. D. 

[a] “Suspend” equivalent.—“It is 
objected that the ordinance was not 
read on three different-days, and that 
three-fourths of the council did not 
dispense with the rule, as provided 
in Code, section 489. The abstract 
discloses that it was moved and sec- 
onded that the rules be suspended, 
and the ordinance read the second 
time; and also it-.- was afterwards 
moved that the rules be suspended 
and the ordinance be read the third 
time. Three-fourths of the council 
voted in favor of these propositions. 
If we understand counsel, it is 
claimed that there is a substantial 
and material difference between ‘dis- 
pense’ and ‘suspend.’ In this view 
we are unable to concur.” Bayard v. 
Baker, 76 Iowa 220, 222, 40 NW 818. 


uot Sawyer v. 
352, 181 NW 


See also Campbell v. Cincinnati, 49 
Oh. St. 463, 471 (discussing ‘‘dis- 
pense” and “suspend’’). 

{b] “Dispense with the 


warning.”’—Pittsburg v. Danforth, 56 
Ni, BH, 272,) 274. 
Cohen, 94 Mise. 355, 


37. Peo. _v. 
860,.157 NYS 591. 
[cit’' Potter ‘v. 


38. Black L. D. 


tion of, as a law.%® 

DISPENSER. 
gives away the drug itself, as distinguished from 
the physician who writes the prescription.®? 


A person who prepares, sells, or 


To disrate;** to remove from a 


place of honor or profit;*® to take the place of.*° 
DISPLAY. As a noun, varying arrangement of 

lines, as by differing lengths or different styles or 

sizes of type faces.*t 


As a verb, to show;** expose 


DISPONE. In the prohibitory clause of a Seotch 
entail, the word has the same meaning and opera- 


tion as ‘‘alienate.’’ *4 
DISPONET. As used in ecclesiastical law, to have 
the disposal or administration of a thing;*® to dis- 


DISPOSABLE PORTION. The term was used in 
ancient common law to designate the property of a 
man’s goods which he could dispose of without ref- 


Smith, 103 Mass. 68, 69]. 

{a] “Discharge” distinguished.— 
In a provision in articles for a whal- 
ing voyage that, if any officer or sea- 
man should be judged by the master 
incompetent, the master may displace 
him and substitute another, the word 
“displace” imported that, if the mas- 
ter found an officer or seaman incom- 
petent or otherwise unfit to perform 
the duties of his station, the master 
might degrade or reduce him to a 
lower station, but did not authorize 
the discharge of a person who had 
shipped under the articles. Potter 
v. Smith, 103 Mass. 68, 69. 

39. English L. D. 

{a] Indirect action.—Where an in- 
surance company covenants to pay 
a certain sum of money if it displaces 
a certain agent, the dissolution of the 
company, and the transfer of its bus- 
iness to another company, is a dis- 
placement of the agent. Stirling v. 
Maitland, 5 B. & S, 840, 117 ECL 840, 
122 Reprint 1043. 

40. English L. D. 

41. Webster Int. D. 

[a] Applied | to delineations.—-The 
term ‘“display,’’ as used in the act of 
Sept. 26, 1888 (25 U. S. at L. 496 c 
1039), prohibiting the mailing of any 
matter in envelopes with a style of 
display intended to reflect on the 
character or conduct of another, is 
as applicable to delineations as it is 
to writing or printing, and includes 
the use of a black envelope addressed 
in white letters, which signifies to 
those who may see it that the letter 
is a third demand for an _ overdue 


aoe U. S. v. Dodge, 70 Fed. 235, 
42 Century D. 
{a] Displaying a gaming table for 


the purpose of obtaining bettors is a 
different and distinct act from keep- 
ing a/table for gaming, although the 
punishment may be the same. Keep- 
ing tables for gaming is an offense 
continuous in its nature, but it does 
not follow that the act of displaying 
such table is continuous. Kain v. 
State, 16 Tex. A. 282, 309. 

43. Century D. 

44. In re Hubbell Trust, 135 Iowa 
637, 645, 113 NW 512, 13 LRANS 496, 
14 AnnCas 640; In re Queensbury 
Deane 1 Bligh 339, 406, 4 Reprint 
1272 

{a] “Disponee” construed by stat- 
ute see 10 & 11 Bs ec 48° § 22; 31 & 
32 Vict. c 101'§ 3 

[b] “Disponer” construed by stat- 
ute see 10 & 11 a? c 48 § 22; 31 
& 32 Vict. c 101 § 3 
ant Smith v. Bonhoof, 2 Mich. 115, 
121. 
36+ Smith vy. Borhoff, 2 Mich. 115, 
a hy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DISPOSABLE PORTION—DISPOSE 


erence to his wife or children.‘? 
it amounted to three fourths.*§ 


DISPOSAL.*® The word has no technical mean- 
It is one of broad significance and so varied 
in its meaning that the sense to be attributed to 
it in any phrase must be determined by its connec- 
It may mean power or au- 
thority to sell, give away, or destroy,®? or it may 
mean the right to control, manage, use, and gov- 
It has been defined as an act disposing of 
something by gift, sale, conveyance, transfer, or the 


ing.°° 


tion with other clauses.>! 


ern.°° 


like;>* the act of putting away, 


settling or definitely dealing with;°° bestowing, giv- 


47. 2 Blackstone Comm. p 492. 
See also Wills [40 Cye 1043]. 

{a] Historical.-—‘‘Blackstone, in 
describing the custom, after stating 
that the power of bequeathing is 
coeval with the rudiments of the law, 
says, in effect, that we are not to 
imagine this power of bequeathing as 
extending originally to all of a man's 
personal estate. On the contrary, 
Glanville will inform -us that by the 
common law, as it stood in the reign 
of Henry the Second, a man’s goods 
were to be divided into three equal 
parts; of which one went to his 
heirs, or lineal descendant, another 
to his wife, and the third was at 
his own disposal; or if he died with- 
out a wife, he might then dispose of 
one moiety, and the other went to 
his children; and so, e converso, if he 
had no children, the wife was entitled 
to one moiety and he might bequeath 
the other, but if he died without 
either wife or issue, the whole was 
at his own disposal. The shares of 
the wife and children were called 
their reasonable parts, and the writ 
de rationabile parte bonorem was 
given to recover them. This contin- 
ued to be the law of the land at the 
time of Magna Charta, which pro- 
vides that the king’s debts shall first 
of all be levied, then the residue of 
the goods shall go to the executor 
to perform the will of the deceased; 
and if nothing be owing to the crown, 
all the chattels shall go to the de- 
ceased, exc2pt the reasecnable parts 


of the wife and_ children. In 
the reign of King Edward. the 
Third, this right of the wife and 


children are still held to be the uni- 
versal or common law, though fre- 
quently pleaded as the local custom 
of Berks, Devon and other counties; 
and Sir Henry Finch lays it down 
expressly, in the reign of Charles the 
First, to be the general law of the 
land. But this law is at present al- 
tered by imperceptible degrees, and 
the deceased may now by will be- 
queath the whole of his goods and 
chattels, though we cannot trace out 
when this alteration first began. In- 
deed Sir Edward Coke is of opinion 
that this never was the general law, 
but only obtained in particular places 
by. special custom. (2 Blackstone, 


491.).” Crain v. Crain, 17 Tex. 80, 
92. To same effect Hopkins v. 
Wright, 17 Tex. 30, 36. See also 


Child’s Part 11. C) J. p) 757. 

{b] Wife’s “disposable property.”— 
A will by a resicent of Louisiana of 
the “disposable portion” of all the 
property she might leave passed all 
property located in Mississippi, al- 
though under the laws of Louisiana 
testatrix’s disposable property was 
only one third of her estate. L’Hote 
v. Roca, 102 Miss. 121, 58 S 655, 656. 

48. Black L. D. [cit Mackeldey 
Rom. L. §§ 708, 771]. 

49. See also Dispose post this page. 


50. Trutch v. Bunnell, 11 Or. 58, 
62, 4 P 588, 50 AmR 456. 
51. Koerner v. Wilkinson, 96 Mo. 


A. 510, 517, 70 SW 509; Matter of Ca- 
yuga County, 46 Hun (N, Y.) 657, 659. 

52. Matter of Cayuga County 46 
Hun (N. Y.) 657, 659. 

53. Matter of Cayuga County, 46 
Hun (N. Y.) 657, 659. 

{al “Management” synonymous.— 


4 
\ 


In the eivil law, 


[18.C.J:] 1279 - 


ing, making over, alienation or parting with by sale’ 


or the like,®* signifying any actual removal or dis- 


DISPOSE. 


generalissimum, 
getting rid of, 


The word may be correctly used in 
the sense of regulating, ordering, 
conduct, and government, meaning 
little, if anything, more than ‘“man- 
agement.” Baggett v. Meux, 1 Coll. 
ty 151, 28 EngCh 1388, 63 Reprint 
oo. 
«{b] “Management” distinguished. 
—Where a lease of part of a build- 
ing contained a proviso that, in the 
event of the lessor disposing of the 
building, the lessees should go out 
on notice, it was held not a disposal 
of the building within the meaning 
of the proviso when the lessor by an 
agreement in writing between him- 
self and another agreed that the lat- 
ter was to have superintendence of 
the building, to obtain tenants at 
higher rents, and to collect the rents, 
the leases to be in the name of the 
former, and the latter to have a sub- 
lease on the happening of certain 
events and an option to purchase. 
Gold Medal Furniture Mfg. Co. v. 
Lumbers, 29 Ont, 75, 78. 

54... Rex v. Clarke, 27 Ont. L. 525, 
527, 4 OntWN 629, 9 DomLR 517, 2 
CanCrCas 486. 

[a] “Gift” included. — Reg. v. 
Walsh, 1 CanCrCas 109, 110. To same 
aaa Reg. v. Sauer, 1 CanCrCas 317, 
20. 

{b] “The handing of the bottle of 
whisky to the purchaser was a trans- 
fer of the actual possession of it, 
and as such was...an act of dis- 
posal.’? Rex v. Clark, 27 Ont. L. 525, 
527,.4.OntWN 529, 9 DomLR. 629, 
20 CanCrCas 486. 

[c] “A power to mortgage is 
neither necessarily implied in the 
word ‘disposal,’ nor does its associa- 
tion with the word ‘sale’ indicate that 
any such interpretation can be legiti- 
mately put upon it.” Trutch vy. Bun- 
nell, 11 Or. 58, 64, 4 P 588, 50 AmR 


456. 

{d] “Distribution” synonymous.— 
Construing act June, 1878 (U.S. Rev. 
St. § 2380 et seq), 
townsite entries and authorizes the 
county judge to enter land settled 
and occupied, and hold it in trust for 
the sole use and benefit of the occu- 
pants thereof according to their re- 
spective interests, the execution of 
which trust as to the disposal of the 
lots in such town, and the proceeds 
of the sale thereof, to be conducted 
under such regulations as may be 
prescribed by the legislative author- 
ity of the state or territory in which 
it may be situated, it was held that 
so far as the word “disposal” referred 
to lots actually occupied when the 
entry was made, it must be under- 
stood to mean distribution, the words 
“disposal” and “distribution” being 
often used synonymously, since as to 
such lots they were already dis- 
posed of, and there was no authority 
to sell them at public sale. Goldberg 
v. Kidd, 5 S. D. 169, 179, 58 NW 574 
[quot Scully v. Squier, 13 Ida. 417, 
431, 90 P 578, 30 LRANS 183]. See 
also Distribution post p 1291; Public 
Lands [32 Cye 838]. 

55. Rex v. Clarke, 27 Ont. L. 525, 
527, 4 OntWN 529, 9 DomLR 5617, 20 
CanCrCas 486. 

56. Rex v. Clarke, 27 Ont. L. 525, 
527, 4 OntWN 529, 9 DomLR 517, 518, 
20 CanCrCas 486. 

57. Guile v. McNanny, 14 Minn. 


providing for, 


position in fact of property;*? alienation;®’ bar- 
gain ;°° parting with ;°° passing from one person into 
the control of another,®! 

‘ I A word generally used in econnec- 
tion with the preposition ‘‘of,’’ although it is some- 
times followed by ‘‘to,’? and sometimes by ‘‘for,’’ 
before the indirect object.*s 


The word is nomen 
and standing by itself, without 


qualification, has no technical signifieation.** It ean 
be applied in many ways,"° and has been variously 
defined as meaning to determine the fate of ;°* to fix 


520. 100 AmD 244, 

58. Webster D. [quot Gould v. 
Head, 41 Fed. 240, 245). 

59. Webster D. [quot Gould vy. 
Head, 41 Fed. 240, 245], 

60. Webster D. [quot Gould vy. 
Head, 41 Fed. 240, 245]. 

61. Webster D. [quot Gould 
Head, 41 Fed. 240, 245]. 

62. See also Disposal ante this 


; Disposition post p 1281. 
Webster Int. D. 

64.., Phelps: v. Harris, 101 U.S, 
370, 380, 25 L. ed. 855. 

a Reg. v. Hodgins, 12 Ont. 367, 

[a] Thus ‘a person may dispose 
of his property or business by gift, 
exchange or sale; a person may have 
a disposing mind, as in making his 
will, meaning that he is conscious of 
the act he is doing; a person may 
dispose his grounds or books accord- 
ing to a certain plan or order; and a 
person may be not disposed to do a 
particular act, meaning that he is 
not inclined to do it.” Reg. v. Hodg- 
ins, 12 Ont. 367, 371. 

[b] Double meaning.—(1) ‘The 
term is capable of a double mean- 
ing.”’ Crooke v. Kings County, 97 
N. Y. 421, 441. To same effect Clute 
v. Loveland, 68 Cal. 254, 9 P 1383.. (2) 
It may import finality (Rutherford 
Land, ete., Co. v. Sanntrock, 60 N, J. 
Eq. 471, 473, 46 A 648), (3) unrestrict- 
ed power to give to any ownership an 
entire property (Crooke v. Kings 
County, 97 N. Y. 421, 441), (4) imply- 
ing bargain, alienation, passing from 
one person into the control of anoth- 
er, parting with (Gould y. Head, 41 
Fed, 240, 245 [where it is said: “Of 
course, the import of this term may 
be so limited by its context and its 
cognates as not to extend to a con- 
veyance or sale of property’’]). (5) 
Or it may mean a restricted power 
to determine proportions among the 
owners of the ownership already giv- 
en, and to substitute one form of the 
property so owned for. another. 
Crooke v. Kings County, 97 N. Y. 421, 


441. 

66. Webster D. [quot Whitfield v. 
Thompson, 85 Miss. 749, 763, 88 S 
113; Koerner v. Wilkinson, 96 Mo. 
A. 510, 517, 70 SW 509; Dis. op. Swen- 
son v. Kleinschmidt, 10 Mont. 473, 
482, 26 P 198]. 

[a] “Dispose of as... proper.” 
—King v. Ackerman, 2 Black (U. S.) 
408, 411, 17 L. ed. 292; Benz v. Fa- 
bian, 54 N. J. Eq. 615, 620, 35 A 760. 

{b] “Found and disposed of.”— 
Mace v. Mace, 95 Me. 283, 286, 49 A 


1088. 

{[c] “Dispose of ...at... dis- 
cretion.”—Stevens v. Flower, 46 N. J. 
Eq. 340, 341, 19 A 777; Sage v. Lock- 
man, 53 HowPr (N. Y.) 276. 

[d] “Dispose and deal with.”—Re 
Armstrong, 2 OntWR 627, 628. 

[e] “Disposing of the case.”— 
Jackson, ete, R., ete, Co. v, Sim- 
mons, 107 Tenn. 392, 396, 64 SW 705. 

{f] “Tried” synonymous. — The 
word “tried,” as vsed in Code Civ. 
Proc. § 976, providing that an issue 
of law may be brought and tried as 
a contested motion, is to be deemed 
as synonymous with the words “dis- 


posed of.” Peo. v. Bleecker .St., 
etc., R. Co., 67 Mise. 582, 124 NYS 
786, 787. 


1280 [180.J.] 


the condition, application, employment, ete¢.; of ;°7 to 
settle ;°8 to assign property to a use;® to direct 
or assign for a use;"° to direct ownership;‘' to ex- 
ercise the power of control over;"? to exercise finally 
a person’s powers of control over;7* to manage;** 
to pass over into the control of another,’® as to 
dispose of a house, to dispose of a person’s time;*® 
to pass over into the control of some one else;"" to 
alienate;*® to alienate or direct the ownership of 


67. Webster Int. D. [quot Whit- 
field v. Thompson, 85 Miss. 749, 763, 
38 S 113; Koerner v. Wilkinson, 96 
Mo. A. 510, 517, 70 SW 509; Swenson 
vy. Kleinschmidt, 10 Mont. 473, 482, 


26 -P*198); 

68. Marr’s Hst., 240 Pa. 38, 42, 87 
A 621, AnnCas1915A 167 (as an es- 
tate). 

{a] Building excluded.—A _ provi- 


sion of the charter of a religious 
corporation prohibiting “disposing of 
or inecumbering” the corporation’s 
realty, unless done with the assent 
of a majority of the congregation, 
does not prohikit the execution, with- 
out such assent, of a contract for the 
erection of a church building. Bright 
vy. Ruthenian Greek Catholic Cong., 
246 Pa. 156, 92° A 131, 133. 

69. Abbott L. D. [quot Pearre v. 
Hawkins, 62 Tex. 434, 4387]. 

70. Webster Int. D. [quot Whitfield 
v.. Thompson, 85 Miss. 749, 763, 38 S 
113; Koerner v. Wilkinson, 96 Mo. A. 
510, 517, 70 SW 509; Swenson v. 
fine eae 10 Mont. 4738, 482, 26 P 

71. Abbott L. D. [quot Pearre v. 
Hawkins, 62 Tex. 434, 437]. 

72. Webster Int. D. [quot Illinois 
L. Ins. Co. v. Beifeld, 184 Ill. A. 582, 
594; Whitfield v. Thompson, 85 Miss. 
749, 763, 38 S 113; Koerner v. Wilkin- 
son, 96 Mo. A. 510, 517, 70 SW 509; 
Swenson y. Kleinschmidt, 10 Mont. 
473. 482. 26 P 198]. 

73. Webster Int. D. [quot Illinois 
L. Ins. Co. v. Beifeld, 184 Ill. A. 582, 
594; Whitfield v. Thompson, 85 Miss. 
749, 763, 38 S 113; Koerner v. Wil- 
kinson, 96 Mo, A. 510, 517. 70 SW 508; 
Neilson v. Alberty, 36 Oki. 490, 496, 
129 P 847]; Dis. op. Herold v. State, 
21 Nebr. 50, 56, 31 NW 258. 

74. Sheffield v. Orrery, 3 Atk. 282, 
287, 26 Reprint 965. 

[a] “Manage, dispose, and divide.” 
—In the preamble to a statute passed 
in 1753, reciting that the proprietors 
of lands lying in common have power 
to “manage, dispose, and divide” the 
same in such way and manner as has 
been or shall be concluded and agreed 
on by the major part of the inter- 
ested, and as used in a law of the 
colony of Massachusetts passed in 
1636, giving authority to the freemen 
of every town to dispose of their 
lands, “dispose” of includes the pow- 
er to sell and convey the lands. Rog- 
ers v. Goodwin, 2 Mass. 475, 477. 

75. Webster Int. D. [quot Koer- 
ner v. Wilkinson, 96 Mo. A. 510, 517, 
70 SW 508]; Dis. op. Herold v. State, 
21 Nebr. 50, 56, 31 NW 258. 

76. Webster Int. D. [quot Koerner 
v. Wilkinson, 96 Mo. A. 510, 517, 70 
SW 509]. 

77. Webster New. Int. D. [quot 
Ironside v. Ironside, 150 Iowa 628, 
632, 130 NW 414; Whitfield v. Thomp- 
son, 85 Miss. 749, 763, 38 S 113; 
Koerner v. Wilkinson, 96 Mo. A. 510, 
517. 70 SW 509; Neilson v. Alberty, 
36 Okl. 490, 496, 129 P 847]. 

fa] “Assigned” and “secreted” 
compared.—In c nstruing the term as 
used in a statute authorizing an at- 
tachment on proof that the debtor 
has assigned, secreted, or disposed 
of part of his property, it was held 
that the words “assigned, secreted, 
or disposed of’? were not intended to 
have ,a separate, distinct, and ex- 
clusive meaning, but the word ‘‘dis- 
posed,” as used in the statute, was 
a comprehensive term, intended to 
include any disposition intended 10 


DISPOSE 


put the property of the debtor be- 
yond the reach of creditors. Auer- 
bach v. Hitchcock, 28 Minn. 73, 9 NW 
79. To same effect Guile.v. McNan- 
ny, 14 Minn. 520, 100 AmD 244. See 
also Assign 5 C. J. p 827 note 60 [c]; 
Attachment § 61 et seq; Secrete [35 
Cyc 1281]. 

[b] Confession of judgment.—The 
term as used in a statute providing 
that every person who sells, removes, 
or otherwise disposes of property 
subject to execution, with intent to 
hinder or defraud his creditor, may 
be punished by fine, etc., means some 
act of the debtor operating on the 
property itself to place it beyond 
the reach of the creditor, such as the 
removal or secreting of the property; 
but the act of the debtor in confess- 
ing a judgment or procuring an at- 
tachment against himself is not a 
disposition of his property, within 
the meaning of the term as used in 
the statute. Builders’, etc., Supply 
vis v. Lucas, 119 Ala. 202, 24 S 416, 
418. 

78. Abbott L. D. [quot Pearre v. 
Hawkins, 62 Tex. 434, 437]; Webster 
Int. D. [quot Illinois L. Ins. Co. v. 
Beifeld, 184 Tll. A. 582, 594; Ironside 
v. Ironside, 150 Iowa 628, 632, 130 
NW 414; Koerner vy. Wilkinson, 96 
Mo. A. 510, 517, 70 SW 509; Neilson 
v. Alberty, 36 Okl. 490, 496, 129 P 
847; Waddell’s App., 84 Pa. 90, 96; 
Pearre v. Hawkins, 62 Tex. 434, 437]; 
U. S. v. Hacker, .73 Fed, 292, 294, 
Scott v. State, 6-Ga. A. 332, 334, 64 
SE 1005. 

{a] Alienation by dividing. — 
American Home Missionary Soc. v. 
Wadhams, 10 Barb. (N. Y.) 597, 601. 

79. Black L. D. [quot Ironside v. 
Ironside, 150 Iowa 628, 632, 130 NW 
414]; Bouvier L. D. [quot dis. op. 
Smith v. Becker, 62 Kan. 541, 547, 64 
P70; 753 "LRA V417) 

[a] Disposition by will.—Beard v. 
Knox, 5 Cal. 252, 256, 63 AmD 125; 
Crane’s App., 2 Root (Conn.) 487, 
488; Mace v. Mace, 95 Me. 283, 49 A 
1038, 1039; Forsythe v. Forsythe, 108 
Pa. 129, 130; Archibald v. Wright, 9 
Sim. 161, 165. 16 EngCh 161, 59 Re- 
print 320. 

[b] Devise excluded.—Stevens v. 
Flower, 46 N. J. Eq. 340, 341, 19 A 


777; Andrew v. Auditor, 5 OhS&CP 
242, 251, 5 OhNP 123. 
[ec] Descent excluded.—“It is an 


inapt expression to say that when 
an estate is cast by descent on the 
heir by the death of the owner it 
has been disposed of.’ Smith v. 


Becker, 62 Kan. 541, 543, 64 P 70, 
53 LRA 141, , 
{d] Advancement.—In a_ lease 


providing that, if the landlord shall 
not “dispose of said premises” before 
the expiration of the term, the ten- 
ant shall have a renewal, ete., the 
term “dispose of” includes a con- 
veyance by way of advancement. 
Elston v. Schilling, 42 N. Y. t 

80. Phelps v. Harris, 101 U. S. 
370, 380, 25 L. ed. 855; Oliver v. Hy- 
man, 80' U. C. Q. B.i 517,'(528. 

81. Rogers v. Goodwin, 2 Mass. 
ae 477; Hunt v. Hunt, 11 Nev. 442, 


[a] Conveyance implied.—As used 
in a statute the words “disposed of” 
may mean the transfer of the land 
to some other person, not the appli- 
cation of it to purposes. different 
from that for which the land was 
criginally obtained. Astley v. Man- 
chester, etc., R. Co., 2 De G. & J. 


property ;*° to barter ;8° to convey ;*! to exchange ;*? 
to exchange for other property;®* to bestow;** to 
give;*> to give away or transfer by authority;*® to 
part with;*’ to part with to another;*® to part with 
the right to or ownership of property, in other 
words, a change of property ;°° to put into the hands 
of another;°° to put into another’s power and con- 
trol;*! to relinquish; to sell a thing;°* to sell at 


453, 464, 59 EngCh 359, 44 Reprint 
1065. 


{b] Compared with “sell” and 
“convey’.— ‘While the words ‘sold,’ 
‘conveyed,’ and ‘disposed of’ are not 
necessarily synonymous, they often 
may be used to properly describe the 
same transaction.” Cook v. Burnham, 
38 Kan. A. 27, 44 P 447. 


g2. Oliver v. Hyman, 30 U. C. 
QPEBRb1 Ti" 528) 
83. Sprecht v. Parsons, 7 Utah 


107, 108, 25 P 730. To same effect 
Thtrmond v. Faith, 69 Ga. 832, 838. 
84. Abbott L. D. [quot Pearre v. 
Hawkins, €2 Tex. 434, 437]; Webster 
D. [quot Koerner v. Wilkinson, 96 
Mo. A. 510, 517, 70 SW 509]. 
Jerseyville v. Becker, 117 Til. 
A. 86, 88; Franklin v. State, 12 Md. 
236, 248; State v. Deusting, 33 Minn. 
102, 103, 22 NW 442, 53 AmR 12. 
[a] “To give” distinguished.— 
Reynolds v. State, 73 Ala. 3, 4; Litech 


SR 19: Colov A, 421,175 Pir LORS, 
86. Newcomb v. Newcomb, 12 


N. Y. 603, 620. 

87. Webster Int. D. [quot Ironside 
v. Ironside, 150 Iowa 628. 632, 130 NW 
414; Koerner v. Wilkinson, 96 Mo. A. 
510, 517, 70 SW 509; Neilson v. Alber- 
ty, 36 Okl. 490, 496, 129 P 847; Wad- 
dell’s App., 84 Pa. 90, 96; Pearre v. 
Hawkins, 62 Tex. 434, 437]; Dis. op. 
Herold/ v. State, 21 Nebr. 50, 56, 31 
NW 258; In re Olson, 17 S. D. 1, 94 
NW 421, 422. 

88. Newcomb vy. 
N. Y. 603, 620. 


Newcomb, 12 
73 Ala. 3 


g9. Reynolds v. State, ‘ 
4; Scott v. State, 6 Ga. 332, 334, 64 
SE 1005. 


90. Johnson D. [quot Peo. v. 
Rathbun, 21 Wend. (N. Y.) 509, 527). 

91. Newcomb v Newcomb, 12 
N. Y. 603, 620. 

92. Webster Int. D. [quot Iron- 
side v. Ironside, 150 Iowa 628, 632, 
130 NW 414; Neilson v. Alberty, 36 
Okl. 490, 496, 129 P 847; In re Olson, 
17S. D. 1, 94 NW 421, 4221]. 

{a] Relinquishment of title—A 
power of attorney “to sell, dispose of, 
contract, and bargain for land, etce., 
and to execute deeds, contracts and 
bargains for the sale of the same,” 
did not authorize a relinquishment 
to the state of Kentucky of the land 
of the constituent, under the act of 
the legislature of that state of 1794, 
which allowed persons who held 
lands subject to taxes to relinquish 
and disclaim their title thereto, by 
making an entry of the tract or the 
part’ thereof disclaimed, with the 
surveyor of the county. Clarke v. 
Ue 5. Pet. (U.'S:) 319,'8 L: ed. 


93. Webster Int. D. [auot Iron- 
side v. Ironside, 150 Iowa 628, 632, 130 
NW 414; Whitfield v. Thompson, 85 
Miss. 749, 763, 38 S 113; Neilson v. Al- 
berty, 36 Okl. 490, 496, 129 P 847; 
Waddell’s App., 84 Pa. 90, 96; Pearre 
v. Hawkins, €2 Tex. 434, 437]; U.S. 
v. Hacker, 73 Fed. 292, 294; Rutledge 
v. Crampton, 150 Ala. 275, 438 S 825, 
826; Cook v. Burnnam, 3 Kan. A. 
27, 44 P 447; Rogers v. Goodman, 2 
Mass. 475, 477; Hunt v.. Hunt, 11 
Nev. 442, 449; Matter of Hesdra, 20 
NYS 79, 80, 2 Conn. Surr. 514; Wil- 
liams v. Veach, 17 Oh. 171, 181, 49 
AmD 453; Taylor v. Kymer, 8 B. & 
Ad. 320, 23 ECL 145, 110 Reprint 
120; Oliver v. Hyman, 30 U. C. Q. B. 
517, 528. But see Sheffield v. Or- 
rery, 3 Atk. 282, 287, 26 Reprint 965 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


OO teen 


auction ;°* to sell for cash or on time;°° to transfer ;°° 
to transfer to any person; to transfer effectually.®§ 
Also in other senses, to collect;® to get rid of;? to 
put away by any means.? Even when standing alone, 
the phrase ‘‘dispose of,’’ when used in a eriminal 
statute, is universally held by the courts to include 
only those transactions in which there has been a 
transfer of either title or absolute possession of the 
property, or else some such disposition of it as would 


destroy it in whole or in part.* 


(where it is said: “Dispose [of all 
real and personal property, as used 
in a will] does not import to sell, 
but to manage to the best advantage 
for the family’’). 

“Sell” compared.—‘Dispose 
as used.in an attachment af— 
fidavit charging that defendant has 
sold, assigned, and disposed of a 
portion of his property with intent 
to defraud his creditors, etc. and 
in an allegation in the answer deny- 
ing that defendant is about to sell 
and dispose of, is much broader and 
more comprehensive than the word 
“sell,” as the selling of property 
is but one means of disposing of it. 
Therefor the allegation in the de- 
nial that defendant was about to sell 
and dispose of was simply a denial 
that he was about to dispose of by 
selling, which was insufficient. 
Noyes a Lane, 1 S. D. 125, 127, 45 


327. 

Absolute title implied.—Dal- 
rymple v. Leach, 192 Ill. 51, 61 NE 
443, 445; Woodbridge v. Jones, 183 
Mass. 549, 67 NE 878, 879; Cheney 
v. Plumb, 79 Wis. 602, 48 NW 668; 
Burwell v. Anderson, 3 Leigh (30 
Va.) 348; Re Pounder, 56 L. J. Ch. 
113; Re Bush, [1885] W. N. 61. 

{c] Mortgaging: (1) Excluded. 
Wilson vy. Maryland L. Ins. Co., 60 
Md. 150, 153; Bennett v. Dempsey, 
94 Miss. 406, 48 S 901, 902, 186 AmSR 
584. (2) Included. Platt v. Union 
Pac, R. Co.; 99 U. S. 48, 67, 25 L. ed. 
424. To same effect Gordon v. Pres- 
ton, 1 Watts (Pa.) 385, 386, 26 AmD 
75; Lancaster v. Dolan, 1 Rawle 
(Pa.) 231, 18 AmD 625, 

[d] easing: (1) Excluded. In 
re Hubbell, 135 Iowa 637, 113 NW 
612, 515, 13 LRANS 496, 14 AnnCas 
640. (2) Included. Hill v. Sum- 
ner, 132 U. S. 118, 128, 10 SCt 42, 33 
L. ed. 284; U. S. v. Gratiot, 14 Pet. 
(U._S.) 526, 537, 10 L. ed. 573; Benz 
v. Fabian, 54 N. J. Eq. 615, 35 A 
760, 763. ; 

fe] In mining the right to ‘“fol- 
low, mine, remove, and dispose” of 
any vein. of coal or other minerals 
includes the might to sell such coal. 
Waddell’s App., 84 Pa. 90, 96. 

{(f] “Sell, exchange and dispose 
of.”-—Faulk v. Dashiell, 62 Tex. 642, 
649, 50 AmR 542. 

{g]. “Sold, leased, or disposed 
of.”—In the Chickasaw treaty of July 
1, 1834, and the treaty of Pontotoc of 
March 1, 1833, providing that the 
reservations to individuals should 
not be “sold, leased, or disposed of,” 
except in the particular. manner 
pointed out by the treaty, the words 
“disposed of” might seem to em- 
brace dispositions other than those 
of sale and lease, and yet they can- 
not, on the principle “‘noscitur a so- 
ciis,’” be extended so as to. include 
any other than those of a character 
like those specially named, that is, of 
a voluntary nature, effected by the 


personal will of the possessor. Love 
vy. Pamplin, 21 Fed. 755, 760. 
{h] “Squandered and disposed 


of."—An allegation in an answer 
that mortgaged property was “‘squan- 
dered and disposed of,” to defend- 
ant’s injury, necessarily implies that 
the property was sold, or an interest 
in it transferred to others. Burr v. 
Boyer, 2 Nebr. 265, 267. P 
{i] Proceeds.—A direction to dis- 
pose of a shipment as the consignee 
should think proper does not extend 


[18 C. J.—41] 


ithereto, can do so only by 


DISPOSE—DISPOSITION 


capacity.’ > 


to the proceeds. 
5 Ill, 135. 

94. Fling v. Goodall, 40 N. H. 208, 
219. See also Campbell v. Beyer, 30 
Que, Super. 86 (a pledgee who is au- 
thorized by contract to dispose of the 
thing pledged in default of payment 
of the debt and to apply the proceeds 
a public 


Sproule v. Samuel, 


sale duly advertised). 


95. Sprecht v. Parsons, 7 Utah 
107, 108,°25° P®'730. 
{a] Sell on credit.—Land was con- 


veyed to a district agricultural asso- 
ciation in trust as a place for hold- 
ing agricultural exhibitions, a part 
thereof to be sold or disposed of to 
the best advantage for the purpose 
of improving the agricultural grounds 
and for meeting the expenses of the 
trust, including the expenses of liti- 
gation. The trustees of the associa- 
tion thereafter deeded part of the 
latter tract to B in payment of legal 
services rendered the association and 
of services to be rendered in future. 
It was held that the power of dis- 
position of the tract was not limited 
to a sale for cash, and even giving. 
the word “sale” the definition of Civ. 
Code § 1721, as an exchange of prop- 
erty for a money consideration, the 
association was also authorized to 
“dispose” of the property which 
would empower it to transfer the 
property itself in payment of legal 
expenses. Mansfield v. District Agri- 
cultural Assoc. No. 6, 154 Cal, 145, 
97 -P 150, 151. 

96. U. S. v. Hacker, 73 Fed. 292, 
294; Astley v. Manchester, etc, R. 
Co., 2 De G. & J. 453, 59 HCL 453, 44 
Reprint 1065 (where it was held that 
the words “dispose of lands,’ in an 
English statute, meant transfer, and 
did not relate to the mere application 
of the lands to a purpose other than 
that for which they were acquired). 

{a] Transfer by delivery.— “The 
word ‘disposed’... was, we think, 
intended to cover and does cover all 
such alienations of property as may 
be made in ways not otherwise point- 
ed out in the statute; for example, 
such as pledges, gifts, pawns, bail- 
ments and other transfers and alien- 
ations as may be effected by mere 
delivery, and without the use of any 
writing, assignment or conveyance.” 
Bullene v. Smith, 73 Mo. 151, 161, 

{b] “Transfer” compared.—‘‘The 
word ‘dispose’ has a broader signifi- 
eation than the word ‘transfer.’ <A 
fraudulent transfer of property is a 
fraudulent disposition of it.” How- 
ard v. Caperon, 3 Tex. A. Ciy. Cas. § 
313. 

97. Johnson D. [quot Peo. v. Rath- 
bun, 21 Wend. (N. Y.) 509, 527]; Mace 
v. Mace, 95 Me. 288, 49 A 1038, 1039. 

98. U.S. v. Hacker, 73 Fed. 292, 
294: Scott v. State, 6 Ga. A. 332, 334, 
64 SE 1005. 

99. Hunt v. Hunt, 11 Nev. 442, 
449: Fling v. Goodall, 40 N. H. 208, 
219 (as to dispese of a note by col- 
lecting it). hs 

1. Webster Int. D. [quot Ironside 
v. Ironside, 150 Iowa 628, 632, 130 
NW 414; Koerner v. Wilkinson, 96 
Mo. A. 510, 517, 70 SW. 509; Neilson 
vy. Alberty, 36 Okl. 490, 496, 129 P 
847: In re Olson, 17 S. D. 1, 94 NW 
421, 422]; Dis. op. Herold v. State, 21 
Nebr. 50, 56, 81 NW 258. 

[a] Hiding the dead body of a 
child between the bed and mattress 


DISPOSITION.® 


[18 C.J.) 1281 


DISPOSICION. In Spanish law, whatever the law 
commands or man orders, verbally or in writing, in 
regard to person or property; as a ‘‘donacion,’’ a 
testamentary provision, etc.* 

DISPOSING CAPACITY or DISPOSING MIND. 
These are alternative or synonymous phrases in the 
law of wills for ‘‘sound mind’? and ‘‘testamentary 


A term which has been various- 


is a sufficient “disposing” of the body 
under a statute prescribing a punish- 
ment for such offense. Reg. v. Gola- 
thorpe, C. & M. 335, £36, 41 ECL 186. 

2. Johnson D. [quot Peo. v. Rath- 
bun, 21 Wend. (N. Y.) 509, 527]. 

3. Scott v. State, 6 Ga. A. 332; 333, 
64 SE 105. 

[a] “Remove” distinguished.—For 
@ cropper to carry a portion of the 
crop raised by him from one county 
to another in the same state is not 
to dispose of it within a penal stat- 
ute providing that any cropper who 
shall sell or otherwise dispose of any 
part of the crop grown by him shall 
be guilty of a misdemeanor. ‘We 
see no reason why to move property 
across a county line would be any 
more criminal than to move it across 
a public road, or from one place to 
another within the same county. It 
might be that for a cropper to move 
any part of the farm products 
across the State line would be to dis- 
pose of it, as that would be a ma- 
terial interference with the land- 
lord’s constructive possession, in that 
it would destroy his right to resort 
to those remedies which are provid- 
ed by the laws of this State for the 
maintenance of his peculiar and su- 
perior rights in the property; but to 
remove it from one county to another 
has no such effect.” Scott v. State, 6 
Ga. A. 332,°334, 64 SE 1005. 

[b] “Remove” synonymous.—In 
construing a statute authorizing per- 
sons to pool tobacco raised by them 
for the purpose of grading and stor- 
ing it to obtain a higher price there- 
for than they could obtain by selling - 
their crops separately, and further 
providing that the agent appointed 
for the parties to such contract as 
provided in the act shall have the 
sole right to sell the crops pooled, 
and that it shall be unlawful for any 
owner of crops so pooled to “dispose 
of” it without written consent of the 
agent, it was held that where a pool- 
ing contract was made in M county, 
and agents appointed to sell the to- 
bacco pooled were in that county, the 
mere removal of tobacco pooled by a 
person who had entered into the con- 
tract from M county without consent 
of the agents and with intent to sell 
it without their consent, in violaion 
of the contract, was a disposal of it 
within the statute, although it was 
actually sold in another state, and 
the offending person could be indict- 
ed and tried in M county. Malone vy. 
Com.,' 141 Ky. 570, 183 SW. 235; Col- 


lins v. Com., 141 Ky. 564, 133 SW 
233, 234. 
4. Escriche Diccionario. See also 


Gifts [20 Cyc 1189]; Wills [40 Cye 
951], 
5. Black L. D. See also Wills [40 
Cyc 1004 et seq]. \ 
6. Disposition: Of: 
Cargo see Shipping [36 Cyc 136]. 
Child, in habeas corpus for posses- 
sion see Parent and Child [29 Cye 
1604]. 
Derelict see Shipping [36 Cyc 428]. 
Fine see Fines [19 Cyc 559]. 
Fund by receiver see Receivers [34 
Cyc 268]. 
Money, in lieu of bail see Bail §§ 68, 
278 


Partnership assets see Partnership 
[30 Cyc 622]. ; 

Penalty see Penalties [30 Cye 1342]. 

Proceeds of convict labor see Con- 


Mosquera, 15 N. Y. 
431. 


1282 [180.5] 


ly defined as meaning sale ;7 


posal, 


DISPOSITIVO. 


directs what is to be done.t> 


DISPOSSESSED. Deprived of possession or oc- 


cupancy.'® 
DISPOSSESSION.** 


victs § 33. 

Property see Deeds § 1; Gifts [20 
Cyc 1192]; Religious Societies [34 
Cyc 1158]; Sales [85 Cyc 25); 
Towns [388 Cyc 6385]; Trusts [89 
Cyc 346]. 

Public land see Public Lands [82 Cyc 
892, 910, 928, 937, 978]. 

Sale by sheriff see Sheriffs and Con- 
stables [385 Cye 1703] 

School property see Schools and 
School Districts [85 Cyc 821, 822, 
923, 1036, 1045]. 

Security see Principal and Surety [32 
Cyc 148, 222]. 

Sequestered property see Sequestra- 
tion [85 Cye 1414]. 

Stolen. property. see Searches and 
Seizures [385 Cyc 1268]. 

Street or highway assessment see 
Highways [387 Cye 330]. 

Surplus of salvage award see Salv- 
age [35 Cyc 785]. 

Taxes see Taxation [37 Cyc 1588]. 

See also Dispose ante p 1279. 
“Character” distinguished see 

Character 11 C. J. p 288 note 6 [al]. 
7. Lawhorn y, State, 108 Ark. 474, 

158 SW. 118, 114; Taylor v. Kymer, 

3 B. & Ad. 320, 23 HCL 145, 110 Re- 

print 120. 

8. Lawhorn v. State, 108 Ark. 474, 

158 SW 118, 114. 

9. Lawhorn v. State, 108 Ark. 474, 

158 SW 113, 114. 

10. Century D. 
[a] Contract of pledge.—Bonito v. 

Super. Ct. 401, 


11. Lawhorn v.. State, 108 Ark. 
474, 158 SW 113, 114. 

12. Century D. 

[a] As arrangement or classifica- 
tion.—In a city ordinance providing 
for the appointment of a dock mas- 
ter to direct the removal and dispo- 
sition of vessels, the word “disposi- 
tion” clearly implies arrangement or 
classification, and it clearly imports 
authority to give those orders and 
directions upon a plan or system. 
“These officers have by immemorial 
usage, exercised the authority for 
promoting public convenience and in- 
creasing the accommodation for ships 
and vessels, and classifying them in 
their use of the basins, piers, and 
wharves by habitually sending large 
ships to basins having deep water, 
and small vessels to slips having 
shallow water, distributing them al- 
so, according to the locations for 
business, and generally so arranging 
the use of the basins and slips, as in 
their judgment, would best promote 
the general convenience.” Hecker v. 
New York Balance Dock Co., 24 Barb. 
(CN. Y.) 215, 221, 222. 

13. Century D. 

fa] A disposition of property by 
will means a disposition by will cou- 
pled with and made operative and ir- 
revocable by the testator’s death. In 
re Llanover, [19038] 2 Ch. 380. 


[b] . “Codicil” synonymous.—The 
civil code of Louisiana uses the 
word “codicil” as synonymous 
with the word “disposition,” or 


“legacy,” in the provision that 
no “disposition” mortis causa shall 
henceforth be made otherwise 
than by a last will or testament, but 
the name given to the act of last will 


barter ;° exchange ;° dis- 
posal;?° removal;'! plan or arrangement for the dis- 
distribution, or alienation of something;'? 
definite settlement with regard to some matter.’ 
Also the tendency, bent, propensity, or inclination 
for or toward a particular thing.*4 

In Spanish law, the part of a 
sentence or judgment which awards the relief or 


The act of putting out of 
possession;'® the ejectment or exclusion of a per- 


DISPOSITION—DISPUTE 


DISPUTE.*° 


is of no importance, and dispositions 
may be made by testament, or under 
that institution or heir, of legacy, 
codicil, donation mortis causa, or un- 
der any other name indicating the 
last will, provided the act is clothed 
with the forms required for the va- 
lidity of the testament, and_ the 
clauses it contains clearly establish 
that it is a “disposition” of last will. 
Oplenby v. Turner, 124 La, 1084, 1096, 
50S 8 

{e] “Final disposition” of a claim 
against the federal government is its 
determination, he end of litigation 
therein. Ex p. Russell, 13. Wall. 
(U. -S.) 664, 669, 20 L. ed. 632. See 
also Carroll v. Provincial Natural 
Gas Co., 16 Ont. Pr. 518, 520 (where 
in construing the term “final disposi- 
tion of the action” the court said: 
“The meaning of this phrase I think 
plainly is that it is to remain in force 
until the action is finally disposed of 
or until some other order is made 
with regard to the injunction. The 
action is not finally disposed of in 
regular course until final judgment is 
entered, because until then it cannot 
be certain what the final judgment 
will be. The pronouncing of judg- 
ment is not equivalent to the entry 
of judgment, and is not a final dispo- 
sition of the action, although it is 
true that when judgment is finally 
entered it takes effect from the date 
at which it was pronounced, unless 
otherwise ordered’). 

14. State v. Thompson, 133 Iowa 
741, 745, 111 NW 319. 

[a] Intent.—This may exist with- 
out the intent or design of doing it. 
State v. Thompson, 133 Iowa 741, 745, 
111 NW 319. 

15. Escriche Diccionario. See also 
Judgments [23 Cyc 665]. 

16. Webster Unabr. D. [quot Mat- 
toon v. Munroe, 21 Hun (N. Y.) 74, 


17. See .generally Adverse Pos- 
session 2 C. J. p 37; Ejectment [15 
Cyc, 11); Entry,’ Writ of. [15 ‘Cyc 
1057]; Forcible Entry and Detainer 
[19 Cye 1108]; Joint Tenaney [23 Cyc 
492]; Landlord and Tenant [24 Cyc 
rt ttn Tenancy in Cammon [88 Cyc 
“Disseizin” distinguished see Dis- 
seizin post p 1284 note 82 [a]. 

.18. Webster Unabr. D. [quot Mat- 
a9 v. Munroe, 21 Hun, (N. Y.) 74, 

19. Pursel v. Reading Iron Co., 
232 Fed. 801, 807, 146 CCA 657, 

20. See Landlord and Tenant [24 
Cye 1406]. 

21. Webster New Int. D. 

22. In re Leonis, 138 Cal. 194, 198, 
Mt abe Sd he I 

[a] “Not disproportionate to the 
value."—In a complaint for specific 
performance, alleging that the con- 
sideration which plaintiff was to pay 
was adequate and “not. dispropor- 
tionate to the value’ of the lands, the 
expression ‘not disproportionate to 
the value” is rather a circumlocutory 
form for “equal in value,” and meets 
the requirement that the adequacy 
of the consideratiotn must be shown. 
ae Moore, 6 Cal. A. 305, 306, 92 


10 
23. In re Leonis, 138 Cal. 194, 198, 


son from the realty, if not to his injury, then ecer- 
tainly against his interest and without his consent.® 
DISPOSSESS PROCEEDINGS.?° 
DISPROPORTIONATE. Inadequate.*! 
Disproportionate to the value. A statutory phrase 
relating to the sale of land in probate proceedings, 
which has been construed to mean disproportionate 
to the value at the time of the bid,?* or that the 
proceedings were unfair.*$ 
DISPROVE. To prove to be false or erroneous.** 
DISPUTABLE PRESUMPTION.?® 
As a noun, A conflict;?? a con- 
test;?8 a controversy.”® 


71 P1771. See also McGregor v. Jen- 
sen, 18 Ida, 320, 326, 109 P 729 (where 
the phrase is discussed and con- 
strued). 

24 j%Irsch v. Irsch, 12 NYCivProc 

181, 182. 

[a] “Disproving the facts.’”’— 

“Strictly speaking, there can be no 

such thing as disproving a fact. A 

fact is something which is true, and 

it can never be untrue. The real 
meaning of the phrase that ‘a witness 
may be impeached by disproving the 
facts testified to by him’ is, that he 
may be impeached by proving that 
the statements made by him in his 
testimony are not the truth; and 
obviously, it must until the end of a 
trial be an open question for the jury 
to solve whether or not the testimony 
of any witness as to any particular 
matter has been disproved. They, at 
last, must determine what is the 
truth of a disputed issue of fact; and 
where two witnesses are directly in 
eonflict as to a matter concerning 
which each swears positively and de- 
liberately, the verdict necessarily set- 
tles which of the two has been im- 
peached by disproving what he stated 
on the stamd. Of course, a falsehood 
sworn to by a witness can never by 
any amount of corroboration of his 
testimony as to other matters be 
converted into truth.” Middle Geor- 
gia, ete., R. Co. v. Barnett, 104 Ga. 

582, 584.30 SE 771. 

25. See Evidence [16 Cyc 1087]. 

26. Dispute: Amount in as affect- 
ing right to: 

Costs see Costs § 41. 

Jurisdiction see Appeal and Error § 
137; Courts § 47; Justices of the 
Peace [24 Cye 461]. 

Jury trial see Juries [24 Cye 107]. 

Removal of cause see Removal of 
Causes [34 Cyc 1230]. 

See also Arbitration and Award § 2; 
Workmen’s Compensation Acts 
107 et seq. 

27. Standard D. [quot State v. Gui- 
notte, 156 Mo. 518, 519, 57 SW 281, 50 
ar 787]. See also Conflict 12 C. J. 
p : ; 

28. Standard D. [quot State v. Gul- 
notte, 156 Mo. 513, 519, 57 SW 281, 
50 LRA 787]. See also Contest 13 
Cie FH 1T0! 

29. Keith v. Levi, 2 Fed. 743, 745, 
1 McCrary 3438. To same effect Ft. 
Pitt Gas Co. v. Sewickley, 198 Pa. 201, 
47 A 957, 958; Slaven v. Wheeler, 58 
Tex. 23, 25; Bradby v. Southampton 
Bd. of Health, 4 BE. & B. 1014, 1020, 
82 ECL 1014. 119 Reprint 378; Reg. v. 
Metropolitan Sewers Comrs., 1 E. & 
B. 694, 701, 72 ECL 694, 118 Reprint 
596. See also Controversy 18 C. J. p 
843 note 73. 

[a] “Sum in dispute’ as used in 
the Division Courts Act (Ont. Rev. St. 
e 51) see Petrie v. Machan, 28 Ont. 
504, 506; Foster v. Emory, 14 Ont. 


PFE 
[b] “Dispute arising during the 
Ho ered v. Mills, 30 T. L. R. 


ue 

{c] “Dispute .. . concerning the 
construction or application of the 
Constitution.”"—American Sugar Re- 
fining Co. v. U. S., 211 U. S. 155, 161, 
29 SCt 89, 58 L. ed. 129 

{d] Goods taken in execution.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


As a verb. To argu 
DISQUALIFICATION.*3 
or ineapacitates.3* 
DISQUALIFY.* 


disable.** 


Disqualified. Ineligible;#? deprived of legal capa- 
city, power, or right,** as a conviction of perjury 
disqualifies a man to be a witness.‘4 
A statutory phrase mean- 
ing such as are not qualified to receive a license for 


Disqualified premises. 


the sale of intoxicating liquors.*® 


Disqualifying opinion. A fixed, absolute, positive, 
definite, settled, decided, unconditional opinion.*® 

DISQUE. A term used to describe a form of elec- 
tric battery, to distinguish it from other forms of 


porous cup batteries.*? 


DISREGARD. To refuse to consider;*® to ig- 


The ‘dispute’ as to the value of 
goods taken in execution referred to 
in the English County Courts Act of 
1888 means a dispute between a 
claimant and the execution creditor. 
eee’ v. Solomon, [1906] 2 K. B. 91, 


{e] Proposed addition to business. 
—Where a contract of partnership to 
earry on “a joint business as watch- 
makers and jewelers,” provided inter 
alia that A should have “entire and 
uncontrolled oversight of the busi- 
ness and all its concerns,” referring 
any disputes “in any way relating 
hereto” to arbitration, and the junior 
partners desired to add to the busi- 
ness that of opticians, it was held 
that there must be a reference as to 
whether or not the proposed new 
business fell within the business con- 
templated by the contract. Muir v. 
Muir, 8 F. (Ct. Sess.) 365, 

30. Webster D. [quot Brecken v. 
Wright, 1 Pr. Edw. Isl. 267, 269]. 

[a] As used in a will.—Brecken v. 
Wright, 1 Pr. Edw. Isl. 267, 269. 

[hb] “Disputed claim.”—Hoyt  v. 
Bennett, 50 N. Y. 588, 548; Matter of 
Latham, 145 App. Div. 849, 130 NYS 
oe 539; Noyes v. Phillips, 57 Vt. 229, 


30. 

{c] “Disputed demand.”’—Chicago, 
etce., R. Co. v. Clark, 92 Fed. 968, 985, 
35 CCA 120. 

31. Webster D. [quot Brecken v. 
Wright, 1 Pr. Edw. Isl. 267, 269]. 

32. Webster D. [quot Brecken v. 
Wright, 1 Pr. Edw. Isl. 267, 269]. 

33. Disqualification: Of: 
Arbitrator see Arbitration and Award 

§ 129 et seq. 

Assignee see Assignments for Benefit 

of Creditors §§ 303-311. 
Commissioner to take deposition see 

Depositions §§ 29-32. 

Court commissioner see Courts § 10. 

1 pape of corporation see Corpora- 
tions. 

Sri officer see Elections [15 Cyc 


Executor or administrator see Hxecu- 
tors and Administrators [18 Cyc 


Guardian see Guardian and Ward [21 
Cye 36]. 

Judge see Judges [23 Cye 575]; New 
Aree [29 Cye 772]; Venue [40 Cyc 


Juror see Criminal Law § 2649; Juries 
pee Cyc 196]; New Trial [29 Cyc 


Justice of the peace see Justices of 
the Peace [24 Cye 489]. 

Municipal officer see Municipal Cor- 
porations [28 Cye 431]. 

Notary see Notaries [29 Cye 1071]. 

Officer see Officers [29 Cyc 1380]. 

Principal see Principal and Surety 
(82 Cye 27]. 

Referee see References [34 Cye 809, 


873]. 
Sheriff see Sheriffs and Constables 


e;°° to reason;** to discuss.3? 
That which disqualifies 


In its natural and ordinary 
sense, to divest or deprive of qualifications ;%* to de- 
prive of the qualities or properties necessary for 
any purpose;*? to render unfit;** to incapacitate ;3° 
to deprive of legal capacity, power, or right;*° to 


DISPUTE—DISSEISIVIT 


DISREPAIR. 


pair.5? 


DISSECT.°°® 


(85 Cye 1492, 1581). 
Town officer see Towns [88 Cyc 624]. 
Trustee see Trusts [389 Cyc 246]. 
Viewer and like officers in laying out 

private road see Private Roads [82 

Cyc 373). 
Voter see Hlections [15 Cyc 290]. 
Witness, as ground for new trial see 

New Trial [29 Cye 877]. 
See also Disqualify post this page. 

34. Century D. 

835. See also Disqualification ante 
this page. 

36. In re Maguire, 57 Cal. 604, 606, 
40 AmR 125. 

37. Webster D. [quot In re Ma- 
guire, 57 Cal. 604, 606, 40 AmR 125}. 

38.. Webster D. [quot In re Ma- 
guire, 57 Cal. 604, 606, 40 AmR 125). 

39. Webster D. [quot In re Ma- 
guire, 57 Cal. 604, 606, 40 AmR 125). 

40. Webster D. [quot In re Ma- 
57 Cal. 604, 606, 40 AmR 125]. 
41. Webster D. [quot In re Ma- 
57 Cal. 604, 606, 40 AmR 125]. 
. Soule Synonyms [quot Carroll 
ie 148 Ind, 862, 3864, 47 NE 

43. Matter of Tyers, 41 Misc. 378, 
380, 84 NYS 934. To same effect In 
re Maquire, 57 Cal. 604, 606, 40 AmR 
12 


5. 

44. Matter of Tyers, 41 Misc. 378, 
380, 84 NYS 934. 

45. Rex  v. Kingston-upon-Hull 
pepena ing Justices, [1913] 2 K. B. 


[a] As affected by rental value.— 
Premises which by reason of insuf- 
ficient annual value are. not, under 
the provisions of the English Licens- 
ing (Consolidation) Act (1910) § 87, 
qualified to receive a justice's on-li- 
cense for the sale of intoxicating liq- 
uor, are disqualified premises. Rex 
v. Kingston-upon-Hull Licensing Jus- 
tices, [1913] 2 K. B. 425. 

46. Thompson & M, Juries § 211 
[quot State v. Hebert, 104 La. 227, 
228, 28 S 898; State v. Williams, 49 
La. Ann. 1148,.1152, 22.S 759]. See 
also Juries [24 Cye 343]. 

47. lLeclanche Battery Co, v. West- 
ern Electric Co., 23 Fed. 276, 277. 


48. Peo. vy. Compton, 123 Cal. 403, 
409, 56 P 44. 
49. Everson. v. State, 4 Nebr. 


(Unoff.) 109, 98 NW 394, 396. 
50. Everson v. State, 4 
(Unoff.) 109, 93 NW 394, 396. 
fa] As to disregard the statute of 
limitations.—Campbell v. Shotwell, 
51 Tex. 27, 35, 
51. State v. Long, 187 Mo. A. 2238, 
228,,178 SW 722 


Nebr. 


52. Peo. v. Compton, 123 Cal, 403, 
409, 56 P 44. See also State v. Long, 
187.Mo. <A. 228, 228, 173 SW 722 


(where the terms are compared). 
53. Century D. [quot Norman Vv. 
Norman, 94 8S. C. 204, 206, 77 SE 


[18.0.J.] 1283 


nore;*® to pay no attention to;°° to pay no notice or 
give no consideration or attention to whatever ;°4 to 
reject;°? to treat as unworthy of regard or no- 
tice;5* to overlook ;* to discard; to distrust.5® 


The state of being in need of re- 


DISSATISFACTION. Uneasiness of mind re- 
sulting from lack of gratification or from disap- 
pointed wishes and expectations.58 
To cut apart or to pieces.°° 

DISSECTION. The act of dissecting or cutting 
in pieces an animal or vegetable for the purpose of 
ascertaining the structure and uses of its parts; 
the cutting apart of a dead body, or the cutting 
of it into pieces.®? 

DISSEISINAM SATIS FACIT, QUI UTI NON 
PERMITTIT POSSESSOREM, VEL MINUS COM- 
MOD, LICET OMNINO NON EXPELLAT." 

DISSEISIVIT. Although the word may be taken 
to imply a freehold, yet it is not sufficient, when 
used in an indictment for forcible entry and de- 


Also anatomy.% 


(Unoff.) 109, 983 NW 394, 896. 

55. Whitaker v. California Door 
Co., 7 Cal. A. 757, 759, 95..P 910. 

56. Whitaker v. California Door 
Co.,; 7 Cal! As) 75% 759, 695 Pagid. 
To same effect Peo. v. Soto, 59 Cal. 
867, 368. 

[a] To find untrustworthy.—aA re- 
port “that he ‘disregards’ the evi- 
dence of the returns [made by a com- 
missioner]... does not mean that 
he rules it to be inadmissible . .. but 
he means that as a judge of facts he 
finds it untrustworthy and uninstruc- 
tive for good reasons, which he 
gives.” National Bank of Commerce 
v. New Bedford, 175 Mass. 257, 260, 56 


Payee: See also Trial [38 Cyc 
1 4 
57. Webster D. [quot Wyoming 


Coal Min. Co. v. Stanko, 22 Wyo. 110, 
185) P1090, 188 P.182, 183]. 

58. Standard D. See also 
tracts § 768 et seq. 3 

{a] Dissatisfaction with work- 
man.—In a suit by a workman who 
has agreed to do the work to the 
satisfaction of his employer there is 
a distinction between being dissatis- 
fied with his work and discharging 
him because of dissatisfaction. An 
employer may be dissatisfied with the 
work of.one of his men, and yet re- 
tain the workman in his employment, 
or he may be dissatisfied, and may 
discharge the workman, not because 
of dissatisfaction, but because of 
some other reason; and in the ac- 
tion by the workmen, they are com- 
plaining not of dissatisfaction, but 
of discharge, and hence the question 
whether the employer ought to have 
been satisfied does not arise under 
the contract, so that it would not be 
legitimate for either workman to 
prove that in his opinion or the opin- 
ion of the other he had done good 
work, but proof may be directed to 
the question whether the employer 
was dissatisfied, and whether he dis- 
charged because of dissatisfaction. 
Gwynn v. Hitehner, 67 N, J. L. 654, 
658, 52 A 997, See also, Master and 
Servant [26 Cye 986]. 

59. See also Dissection post this 


page. 

60., Wehle v. U. S. Mutual Ace. 
Assoc., 11 Misc. 386, 38, 31 NYS 865 
{cit 2 Wharton & S. Med. Jurispr. 
(3d ed) § 1010 subs. 4]. 

“Examine” distinguished see Au- 
topsy 6 C. J. p 867 note 40 [a]. 

Fhus po des v.. Brandt, 21 Hun 

Nodiad. 

62. Sudduth v. Travelers’ Ins. Co., 
106 Fed. 822, 823. See Autopsy 6 C. J. 
p 867; Dead Bodies §§ 18, 32. 

63. Rhodes v. Brandt, 21 Hun 
(Nit Yaoi dons: 

64. A maxim meaning “He makes 
disseisin who does not permit the 
possesser to enjoy, or make his en- 


Con- 


54. Everson y. State, 4 Nebr.|joyment less useful, although he does 


1284 [180C.J.] 


tainer, without. showing what estate the person dis- 


seized had,* 
DISSEIZE. To dispossess.®® 
DISSEIZIN.* 


not expel him altogether.” Bouvier 
L. D. [cit Coke Litt. p 331; Bracton 
lib: 4 tr 2]. 

65. Fitch v. Rempublicam, 3 Yeates 
(Pa.) 49, 50. 

66. Black L. D.. See also Com. v. 
Fitch, 4 Dall. (Pa.) 212, 1 L. ed. 805 
(where it is said: “The term neces- 
sarily implies a previous seisin’’). 

67. Disseizin: 

Basis of adverse possession see Ad- 
verse Possession 2 C. J. p 37 
Between cotenants see Tenancy 

Common [88 Cye 23], 

Ground for: 
pee ent see Hjectment [15 Cyc 


in 


Forcible entry and detainer see 
Forcible Entry and Detainer [19 
Cyc 1128]. 

Writ of entry see Entry, Writ of 
[15 Cye 1064]. 

Pleading and evidence of see Hject- 

ment [15 Cyc 98, 143, 148]. 

68. Prescott v. Nevers, 19 F. Cas. 
No. 11,390, 4 Mason 326, 329; Unger v. 
Mooney, 63 Cal. 586, 590, 49 AmR 
100; Porter v. Hammond, 3 Me. 188, 
189; Towle v. Ayer, 8 N. H. 57, 60; 
Varick v. Jackson, 2 Wend. (N. Y.) 
166, 203, 19 AmD 571; Smith v. Bur- 
tis, 6 Johns. (N. Y.) 197, 215, 5 AmD 
218; Parker vy. Banks, 79 N. C. 480, 
485 [cit Bradstreet v. Huntington, 5 
Pet. (U. S.) 402, 440, 8 L. ed. 170; 
Coke Litt. p 153]; Taylor v. Horde, 1 
Burr. 60, 111, 97 Reprint 190 [cit 
Blunden v. Baugh, Cro. Car. 302, 303, 
79 Reprint 864, W. Jones 315, 82 Re- 
print 166]; Doe v. Barnes, 2 N. B. 
426, 431 [cit Blundell v. Baugh, Cro. 
Car. 302, 79 Reprint 864, W. Jones 
315, 82 Reprint 166]. 

fa] Disseizin in fact and by elec- 
tion compared.—(1) “The distinction 
between a disseizin by election and 
disseizin in fact, was taken originally 
for the benefit of the owner of the 
land, and in order to extend to him in 
certain cases the remedy by assize. 
And it is still continued with us to 
enable the owner, whenever any tres- 
pass or injury is done to his real 
estate in derogation of his right, or 
whenever there is any obstruction to 
his full enjoyment of his lands, tene- 
ments or hereditaments, to settle his 
title with the wrong doer in a writ 
of entry. By a disseizin at the elec- 
tion of a party is not to be under- 
stood an act which in itself is a dis- 
seizin, but which the party supposed 
to be disseized may if he pleases con- 
sider as not amounting to a disseizin. 
On the contrary, an act which is cap- 
able of being made a disseizin by 
election is no disseizin till the party 
in question by his election makes it 
such.” ‘Towle v. Ayer, 8 N. H. 57, 
61. (2) “Disseisin in fact and dis- 
seisin by election have been so fre- 
quently confounded, that, in exam- 
ining the dicta of judges, it is some- 
times difficult to understand to which 
species of disseisin they allude, with- 
out referring particularly to the 
facts of the case which they had un- 
der consideration at the time such 
dicta were delivered. But, by a 
careful examination! of the authori- 
ties, it will be found that there could 
be no disseisin in fact, except by 
the wrongful entry of a person claim- 
ing the freehold, and an actual ous- 
ter or expulsion of the true owner, 
or by some other act which was tan- 
tamount, such as a common law con- 
veyance, with livery of seisin, by a 
person actually seized of an estate 


There are two kinds of disseizin, 
namely, a disseizin at the election of the owner of 
the land, and a disseizin in spite of the true owner.®® 
The clearest and most comprehensive definition of 
a disseizin, perhaps, is an actual, visible, and exclu- 


DISSEISIVILT—DISSEIZIN 


sive appropriation of land, commenced and continued 


under a claim of right, either under an openly 
avowed claim, or under a constructive claim aris- 


seized.°° 


one lawfully in possession represent- 
ing the freeholder (1 Instit. 330 C, 
note 1;) or by a common recovery, 
in which there was a judgment for 
the freehold, and an actual delivery 
of seisin by the execution, or by 
levying a fine, which is an acknowl- 
edgment of a feoffment of record. (2 
Bl. Com, 348. Co. Litt. 330, C, note 1. 
Doe v. Thompson, 5 Cow. (N. Y.) 371; 
Smith v. Burtis, 6 Johns. (N. Y.) 197, 
5 AmD 218.” Varick v. Jackson, 2 
Wend. (N. Y.) 166, 203, 19 AmD 571. 

{[b] Historical — (1) ‘All the 
books seem to agree that, the ancient 
learning on this subject has become 
abstruse. Disseisin, in the age of 
Bracton, was considered in an _ ex- 
tensive sense, and far beyond the idea 
which was first applied to it. Dis- 
seisin by election, in opposition to 
actual disseisin, was introduced very 
early, and became very prevalent, in 
order to extend the remedy by writ 
of assise, which was devised by Glan- 
ville, in the reign of Henry II. It 
must, therefore, be difficult, in many 
cases, to know what species of dis- 
seisin was intended, though it is said 
that the old books, and particularly 
the book of assise, when they men- 
tion disseisins, generally relate to 
disseisins by election. The present 
question appears, however, to lie ina 
narrower compass; and by confining 
ourselves to a few plain and familiar 
authorities, we shall discover the 
principle, that the doctrine of de- 
seent cast applies only to a seisin, 
commencing by wrong, and founded 
on an ouster of the true owner. 
Whatever may be the meaning of dis- 
seisin, in other cases, its meaning, 
when applied to the subject before 
us, embraces a tortious ouster. There 
must be a disseisin in fact.’ The 
rightful owner must have been ex- 
pelled, either by violence, or by 
some act which the law regards as 
equivalent in its effects.” Smith v. 
Burtis, 6 Johns. (N. Y.) 195, 215, 5 
AmD 218 (per Kent, Ch. J.). (2) 
“The history of the English system 
of jurisprudence abundantly shews 
that the meaning attached to the 
term hss varied with the state of 
society, and the rules applicable to 
the enjoyment of real estates; and 
much subtlety and some confusion 
was introduced into its doctrines for 
the purposes of the remedies which 
were engrafted upon it. ... In: its 
origin, when the seisin constituted 
the title of the owner to his free- 
hold, it was the forcible expulsion 
of the tenant, or the wrongful entry 
upon him, and the forcible holding 
by the intruder, which was called a 
disseisin; and in those days, force 
would naturally be employed to ef- 
fect a change of possession by a 
wrong doer. But, in after times, 
when the titles to land became more 
complex, and possessions more diver- 
sified, other acts were held to be dis- 
seisins. It would be as preposter- 
ous to look for the same acts of dis- 
seisin in our day that usually oc- 
curred in the simple times of high 
antiquity, as to expect to find the 
same customs and manners in this 
age that were the characteristics of 
those. The wrong doer does not, in 
our times, forcibly, and without the 
claim of right, expel his neighbor 
from the tenement he covets, nor hold 
the owner out with a strong hand of 
power; yet if he silently enters upon 
the possession of a stranger, and 


either under pretence of right which | 


of freehold in the premises; or some 


ing from the acts and circumstances attending the 
appropriation to hold the land, against him who was 
The term also has been judicially defined 
as-an ouster;’° an actual ouster;"! a tortious ous- 
ter ;7* an ouster from a freehold in deed;7* an ouster 


he knows to be groundless, or with- 
out colour of title, usurps and claims 
it as his own, keeps out and sets at 
defiance the former possessor and 
all others, and holds exclusively, 
claiming the fee, who will deny him 
to be a disseisor? 'The act partakes 
too largely of all the properties of 
the ancient disseisin to be distin- 
guished from it. The owner is_di- 
vested against his will of his seisin 
and possession, and that seisin is 
usurped by another who wrongfully 
holds it as his own. In modern times, 
an ouster by any means short of 
actual force, is generally identified 
with adverse possession, which is un- 
derstood to embrace every possession 
held by the possessor in exclusion of 
others. But an ouster. effected 
without the employment of force, 
often is, in effect and to all 
practical purposes, a_ disseisin.” 
ciapp iA Bromagham, 9 Cow. (N. Y.) 

0, 5 

[c] Leading cases. — Kennebec 
Purchase y. Laboree, 2 Me. 275, 11 
AmD 79 [quot Farrar v. Eastman, 10 
Me. 191, 195]; Kennebec Purchase v. 
Springer, 4 Mass. 416, 419, 3 AmD 

27. 


[da] Applied to rent.—‘‘At com- 
mon law, as rent is sometimes:a tene- 
ment, there may be a disseisin of 
rent.” Mitchell v. Warner, 5 Conn. 
497, 518. To same effect French v. 
Pearce, 8 Conn, 439, 4438, 21 AmD 
680; Bryan v. Atwater, 5 Day (Conn.) 
181, 188, 5 AmD 136. 

69. Angell Lim. § 390 [quot Crapo 
v. Cameron, 61 Iowa 447, 450, 16. NW 
523; Gildehaus vy. Whiting, 39 Kan. 
706, 711, 18 P 916, 919; Portis v. Hill, 
8 Tex, 273) 2794. 

70. Slater v. Rawson, 6 Metc. 
(Mass.) 439,. 444. [eit Coke Litt. pp 
“pte 18la]. See also Ouster [29 Cye 

0]. } 

[a] Adverse possession compared. 
—It has been said that ‘“‘disseisin is 
synonymous with adverse possession, 
and is so generally considered.” 
Pickett v. Pope, 74: Ala. 122, 131; Ma- 
gee v. Magee, 87 Miss. 138, 151; 
Springer v. Young, 14 Or. 280, 285, 
12 P 400 [quot Hume v. Rogue River 
Packing ‘Co.,.51 Or, 237, 255, 83 P 
391, 92 P 1065, 1071, 131 AmSR» 732, 
31 LRANS 396]. See also Adverse 
Possession § 116 et seq. 
bead Portis v. Hill, 273, 

[a] Possession necessary. — Jas- 
person vy. Scharnikow, 150 Fed. 571, 
573, 80 CCA 3738, 15 LRANS 1178; 
Sherwood v. Waller, 20 Conn. 262, 
269;; Weston v. Reading, 5 Conn. 255, 
257; Abbott v. Sturtevant, 30 Me. 40, 
45; "Kennebec Purchase v. Laboree, 2 
Me. 275, 283, 11 AmD 79; Whitehead 
v. Foley, 28 Tex. 268, 285. 

[b] No disseisin results from: (1) 
The mere enjoyment of an easement. 
Stetson v. Veazie, 11 Me. 408, 410. 
(2) The mere erection of buildings 
on mortgaged premises by the mort- 
gagor while remaining in possession. 
Hunt v. Hunt, 14 Pick. (Mass.). 374, 
886, 25 AmD 400. (38) The mere pay- 
ment of taxes. McCartney v. Alder- 
son, 45 Mo. 35, 38. 

72. Smith v. Burtis, 6 Johns, 
(N. Y.) 197, 216,.5 AmD 218 (per 
Kent, ‘Ch. J.). To same effect Small 
v. Procter, 15 Mass. 495,498. 

73. Dobbins v. Dobbins, 141 N. C. 
210, 215, 58 SE 870, 872, 115 AmSR 
682, 10 LRANS 185. To same effect - 
Kinsell v. Daggett, 11. Me, 309, 314, 
315. 


3. Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


of the rightful owner of the seizin;?* the wrongful 
ouster of the rightful tenant from the possession and 
an usurpation of the freehold;’® a privation of seiz- 
in;’® the act of wrongfully depriving a person of 
the seizin of land;’’ putting a man out of posses- 
sion;‘® an attack upon him who is in the actual 
possession and turning him out;’? some mode or 
other of turning the tenant out of his tenure, and 
usurping his place and feudal relation.®° 


[a] Necessity of freehold estate. 
—Warren v. Ritter, 11 Mo. 354, 356 
{quot Spalding v. Mayhall, 27 Mo. 
377, 379). 

74 2 Preston Abstracts of Title 
p 284 [quot Pickett v. Doe, 74 Ala. 
122, 181]; Worcester vy. Lord, 56 Me. 
265, 268, 96 AmD 456. 

[a] Explanatory definition. — 
“What constitutes ‘ouster of the 
rightful owner? It is a wrongful 
entry upon the property of another, 
accompanied by a removal of the 
owner from the possession. It is 
not every unlawful .entry into lands 
that will work a disseisin. Such 
entry will never have that effect 
so long as the true owner still re- 
tains his possessior, for, by intend- 
ment of law, when two persons are 
in possession at the sam2 time, the 
seisin must be adjudged to be in the 
rightful owner. But neither is dis- 
possession necessarily disseizin. 
Whether there is, or is not, actual 
disseizin must depend upon the char- 
acter of the act done, and the inten- 
tion of the doer. Many acts are just- 
ly held to operate a disseizin, or not, 
at the election of the true owner. To 
make a disseizin in fact, there must 
be an intention on the part of the 
party assuming possession to as- 
sert title in himself to the definite 
and particular parcel, or there must 
be ‘overt acts which leave no room to 
inquire about intention, and which 
amount to actual ouster in spite of 
the real owner.’ ... ‘Every disseizin 
is a trespass,’ says Chancellor Kent, 
‘but every trespass is not a disseizin. 
A wrongful intention to oust the real 
owner must clearly appear in order 
to raise an act, which may be only a 


trespass, to the bad eminent of a 
disseizin. 4 Kent’s Com., 486, (4th 
edition).’? "Worcester v. Lord, 56 Me. 


265, 268, 96 AmD 456. } 

75, Griffith v. Huston, 7 J. J. 
Marsh. (Ky.) 385, 390. 

{a] Similar definitions.—(1) “The 
wrongful entry upon, and ouster of, 
one seized of the freehold.” Peo. v. 
Van Rensselaer, 8 Barb. (N. Y.) 189, 
194 [cit Coke Litt. p 277]. (2) “An 
unwarrantable entry, putting the true 
owner out of his seisin.” French v. 
Pearce, 8 Conn. 439, 442, 21 AmD 680 
' [eit Coke Litt. pp 153b, 181]. 

[b] Necessity of ouster and sub- 
stitution of tenants.—(1) “A mere 
entry upon another is no disseisin, 
unless it be accompanied with ex- 
pulsion, or ouster from the freehold. 
Smith v. Burtis, 6 Johns. (N. Y.) 197, 
217. (2) “Every entry is no dis- 
seizin, unless there be an ouster of 
the freehold.” Coke Litt. pp _1538b, 
18ia [quot Towle v. Ayer. 8 N. H. 
57, 60; Altschul v. O'Neill, 35 Or. 202, 
207, 58 F 95].. See also 3 Blackstone 
Comm. p 169 [quot Warren _v. Ritter, 
11 Mo. 354, 356]; Cruise Dig. p 15 
[quot McCall v. Neely, 3 Watts (Pa.) 
69, 71]; Stetson v. Veazie, 11 Me. 408, 
410; Taylor v. Horde, 1 Burr. 60, 107, 
97 Reprint 190 [quot Altschul v. 
O'Neill, 35 Or. 202, 207, 58 P 95] (in 
all. of which similar language is 
used). 

[ec] Imclosure unnecessary. — By 
a statute of Maine it is provided that 
to constitute disseizin “it shall not be 
necessary that such lands shall be 
surrounded with fences, or rendered 
inaccessible by water, but it shall be 
sufficient, if the possession and im- 
provement are open and notorious, 
and comporting with the ordinary 
management of a farm, although that 
part of the same, which composes 


reason assigned’ is, 


DISSEIZIN—DISSEIZOR. 


him,®4 
Also an 


the woodland, belonging to such farm, 
and used therewith as a wood lot, 
shall not be inclosed.” Tilton v. 
Hunter, 24 Me. 29, 32, 33. ‘ 

76. Roberts v. Niles, 95 Me, 244, 
245, 49 A 1043 [cit Bouvier L. D.; 
Rapalje & L. L. D.]. 

[a] By demise.—‘“It is... laid 
down, that if A. executes to B!, a 
lease for the lands of C., and B. en- 
ters, this is a disseisin by A., and the 
that the demise 
to B. is equivalent to a command to 
enter the land of C.” Bradstreet v. 
Huntington, 5 Pet. 402, 434, 8 L. ed. 
170 [cit 1 Rolle Abr. p 662]. 

77. Roberts v. Niles, 95 Me. 244, 
245, 49 A 1048 [cit Bouvier L. D.; 
Rapalje & L. L. D.]. 

{a] Similar definitions —(1) ‘The 
act of divesting the owner of his 
seisin and possession of the land, and 
substituting in its place the owner- 
ship and possession of the disseisor.” 
Clapp. v. Bromagham, 9 Cow. (N. Y.) 
530;.. 552. (2) “A wrongful putting 
out of him that is actually seised 
of a freehold.” 3 Blackstone Comm. 
p 169 [quot Unger v. Mooney, 63 Cal. 
586, 590, 49 AmR 100; Altschul v. 
O’Neill, 385 Or. 202, 207,.°58.PY:9515 
Mitchell v. Warner, 5 Conn, 497, 518 
[cit 1 Coke Inst. p 277]; Dobbins v. 
Dobbins, 141 N.C. 210, 215, 53 SE 870, 
872, 115 AmSR 682, 10 LRANS 185; 
Hoey v. Furman, 1 Pa. 295, 300, 44 
AmD 129 [cit 3 Blackstone Comm. p 
169; Coke Litt. p 277a]. (3) “Putting 
a man out of seisin.” Coke Litt. p 
153b [quot Taylor v. Horde, 1 Burr. 
60,111, 97 Reprint 190]. 

78. Coke Litt. p 153 [quot Unger 
ees 63 Cal, 586, 590, 49 AmR 


79. Dobbins v. Dobbins, 141 N. C. 
210, 215,.53 SE 870, 872, 115 AmSR 
682, 10 LRANS 185. 

[a]. Necessity of force.—‘“‘In its 
origin, when the seisin constituted 
the title of the owner to his free- 
hold, it was the forcible expulsion of 
the tenant, or the wrongful entry 
upon him, and the forcible holding by 
the intruder, which was called a dis- 
seisin; and in those days, force would 
naturally’ be employed to effect a 
change of possession by a wrong 
doer.” Clapp v. Bromagham, 9 Cow. 
(N..'Y.) 530, 552. But see Small v. 
Proctor, 15 Mass. 495, 498 (where it 
is said: ‘‘Disseisin does not neces- 
sarily imply a forcible entry, or an 
actual ouster by violence or fraud’’). 

80. Taylor v. Horde, 1 Burr. 60, 
107, 97 Reprint 190 [quot Unger v. 
Mooney, 63 Cal. 586, 591, 49 AmR 100; 
Altschul v. O'Neill, 35 Or. 202, 207, 58 
P 95 (where the court said: ‘This 
was said of actual disseizins, or dis- 
seizins in spite of the owner, and not 
of disseizins at the election of the 
owner, which were allowed to the 
owner for the sake of the remedy by 
assize of novel disseizin. This actual 
disseizin is the species of ouster or 
dispossession by reference to which 
adverse possession is defined and il- 
lustrated’’)]. 

[a] Similar definitions. — (1) 
“Some act or mode by which the dis- 
seizor acquired the tenure, and 
usurped the place and feudal relation 
of the tenant.” Pickett v. Doe, 
Ala. 122, 121. (2) “The dispossession 
of the freeholder, ...and a substi- 
tution of the disseisor as tenant to 
the lord and as one of the pares curia 
in place of the disseisee.”’ McCall v. 
Neely, 3 Watts (Pa.) 69, 71. 

81. Slater v. Rawson, 6 Metc. 
(Mass.) 439, 444 [cit Coke Litt. pp 
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estate gained by wrong and injury,*! differing in this 
from dispossession, which may be by right or 
wrong;*? a continued trespass under a claim of 
title.** Disseizin oceurs only when an entry is made 
upon lands—that is, possession taken—unlawfully 
and without assent of the owner, with the intent to 
hold the estate therein under claim adverse to 


DISSEIZOR. A term applied to a person who en- 


153b, 181a]; Smith v. Burtis, 6 Johns, 
(N. Y.) 197, 216, 5 AmD 218; Doe vy. 
Thompson, 5 Cow. (N. Y.) 371, 374 
[quot Draper v. Monroe, 18 R. I. 398, 
401, 28 A 340]. 

[a] It is the commencement of a 
new title, (1) producing that change 
by which the estate is taken from 
the rightful owner and placed in the 
wrongdoer. Worcester y. Lord, 56 
Me. 265, 268, 96 AmD 456. (2) Im- 
mediately after a disseizin, the per- 
son by whom the disseizin is com- 
mitted has the seizin or estate, and 
the person on whom this injury is 
committed has merely the right or 
title of entry. Worcester v. Lord, 
56 Me. 265, 268, 96 AmD 456. 

82. Smith v. Burtis, 6 
(N..Y.) 195, 217, 5: AmD 218. 

[a] “Dispossession” distinguished. 
—It is essential to a disseizin that 
there shall be an entry with intention 
to usurp and oust the true owner of 
his freehold. “There was a distinc- 
tion between dispossession and dis- 
seizin; for disseizin was a wrong to 
the freehold, and made in defiance 
and contempt of the true owner. It 
was an open, adverse entry and ex- 
pulsion; whereas dispossession might 
be by right or wrong; and it was nec- 
essary to look at the intention in or- 
der to determine the character of the 
act.” 4 Kent Comm. p 482 [quot 
Draper v. Monroe, 18 R. I. 398, 400, 
28 A 340]. To same effect Slater v. 
Rawson, 6 Metce. (Mass.) 439, 444; 
Towle v. Ayer, 8 N. H. 57, 60; Doe v. 
Thompson, 5 Cow. (N. Y.) 371, 374; 
Smith v. Burtis, 6 Johns. (N. Y.) 197, 
217, 5 AmD 218; Earnest v. Little 
River Land, etc., Co., 109 Tenn. 427, 
75 SW 1122, 1126; Coal Creek Consol, 
Coal Co. v. East Tennessee Iron, etce., 
Co., 105 Tenn. 563, 59 SW 634; Taylor 
v. Horde, 1 Burr. 60, 111, 97 Reprint 
190 [quot Coke Litt. p 153b]; Doe v. 
Barnes, 2 N. B. 426, 431. : 

83. Towle v. Ayer, 8 N. H. 57, 60 
[quot Altschul v. O’Neill, 35 Or. 202, 
207, 58 P 95]. 

[a] “Trespass” distinguished. — 
“There must be an actual entry on 
land, with palpable intention to claim 
the possession as his own, ... and 
this claim of possession must be not 
the assertion of a previously-existing 
right, ... but the assuming of a 
right to the land from that time, 
and a subsequent holding with asser- 
tion of right. This intention to claim 
and possess the land is one of the 
qualities indispensable to constitute 
a disseisin, as distinguished from 
a trespass.” Washburn v. Cutter, 17 
Minn, 335, 345. 

84. Barrett v. Love, 48 Iowa 103, 


111. 

{a] Where is disseizin (1) “When- 
ever one man wrongfully enters upon 
the land of another, with intent to 
usurp the possession, and retaining 
the possession actually turns the 
owner out, or at least keeps him out.” 
Towle v. Ayer, 8 N. H. 57, 60 [quot 
Altschul v. O'Neill, 35 Or. 202, 207, 
58 P 95). (2) “Where one enters in- 
tending to usurp the possession and 
to oust another of his freehold.” 
Coke Litt. p 153b [quot Probst v. 
Presbyterian Church of Domestic 
Missions, 129 U. S. 182, 192, 9 SCt 
268, 265, 32 L. ed. 642; Pickett v. 
Doe, 74 Ala. 122, 131; Moody v. Flem- 
ing; 4 Ga. ‘115, 120, 48 AmD 210; 
Bond vy. O’Gara, 177 Mass. 139, 144, 
58 NE 275, 83 AmSR 265; Parker v. 
Banks, 79 N. C. 480, 485; Gray vy. 
Darby, 1 Mart. & Y. (Tenn.) 396, 421; 
Blunden y. Baugh, Cro. Car. 302, 303, 


Johns. 
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ters intending to usurp the possession, and to oust 


another of his freehold.®® 


DISSENSION. Disagreement in opinion;°° usu- 
ally a disagreement which is violent, producing warm 
debates or angry words;** contention ;88 strife ;°° dis- 
cord;®° quarrel; breach of friendship and union.% 

DISSENT. Contrariety of opinion;°®* refusal to 
agree with something already stated or adjudged 
or to an act previously performed.** 

A refusal'to conform to the 
rights and ceremonies of the established church.®® 

“DISSIMILIUM DISSIMILIS EST RATIO.°® 

DISSIMULATIONE TOLLITUR INJURIA.*” 

DISSIMULTANEOUS. A term used when two or 


In ecclesiastical law. 


DISSEIZOR—DISSOLUTION 


suecession.°?& 


more occurrences or happenings are ¢successive— 


79 Reprint 8€4; Doe v. Barnes, 2 N. B. 
426, 430]; 1 Greenleaf Cruise p 51 
{quot Worcester v. Lord, 56 Me. 265, 
269, 96 AmD 456; Toney v. Knapp, 
142 Mich. 652, 106 NW 552, 553; Marr 
v. Gilliam, 1 Coldw. (Tenn.) 488, 507]; 
Spalding v. Mayhall, 27 Mo. 377, 379. 
(3) “Where a man entereth into any 
lands or tenements where his en- 
trance is not congeable and ousts 
him who hath the freehold.’ Coke 
Litt. p 18la [quot Unger v. Mooney, 
63 Cal. 586, 590, 49 AmR 100; Towle 
v. Ayer, 8 N. H. 57, 60; Altschul v. 
O'Neill, 35 Or. 202, 207, 58 P 95; Tay- 
lor v. Horde, 1 Burr. 60, 111]. 

{[b] Occupation by mistake.— 
“Mere occupation by inadvertence or 
mistake without any intention to 
claim title may not be a disseisin. 
as where a fence is’ erroneously 
erected not on the dividing line.” 
Abbott v. Abbott, 51 Me. 575, 584 
[quot Winn vy. Abeles, 35 Kan. 85, 88, 
10 P 448, 57 AmR 138]. To same ef- 
fect Lincoln v. Edgecomb, 31 Me. 345; 
Brown v. Gay, 3 Me. 126. 

85. Carpenter v. Coles, 75 Minn. 
9, 77 NW 424. See also Disseizin ante 
p 1284. 

[a] “A person who is in posses- 
sion of the land demanded in a writ 
of entry, claiming an estate of free- 
hold therein, may be considered as a 
disseisor for the purpose of trying 


the right, irrespective of the manner | 


of his original entry therein.” Mass. 


Rev. L. (1902) ¢ 179-§ 5. 


86. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 417, 96 
AmD 360]. 


87. Webster D. [quot 
Griggs, 5 Bush (Ky.) 
AmD 360]. 

88. Webster D. [quot 


McKinney v. 
401, 417, 96 


McKinney v. 


Griggs, 5 Bush (Ky.) 401, 417, 96 
AmD 360]. 

89. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 417, 96 
AmD 360]. 


90. Webster D. [quot McKinney v. 


Griggs, 5 Bush (Ky.) 401, 417, 96 
AmD 360]. 

91. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 417, 96 
AmD 3860]. 

92. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 417, 96 
AmD 360] 

[a] “Schism” and “division” dis- 


tinguished.— McKinney v. Griggs, 5 
Bush (Ky.) 401, 417, 96 AmD 360. 


93. Black L. D. 
{a] “Refusal to act” distin- 
guished.— Where testator’s son, al- 


though named as such, refused to act 
as director of the corporation, and 
testator’s wife, who acted as such, 
disagreed as to voting the stock with 
the remaining persons designated as 
trustees who had accepted the trust, 
there was not a “dissent” of two of 
the directors within the meaning of 
the will so as to confer any authority 
as to voting the stock upon the cor- 
porate executor or trustee. Elger v. 
Boyle, 69 Misc. 273, 276,126 NYS 946. 

94. Black L. D. See also Appeal 
and Brror §§ 3112, 3113; Counts §§ 
326, 362. 


{a] “Dissent from verdict.””— 
After a verdict in favor of defend- 
ants had been rendered, a statement 
of one of the jurors that the jury 
intended :that plaintiff should have 
the building, and be permitted to re- 
move it, to which defendants at once 
agreed, did not constitute a ‘dis- 
sent from the verdict,’ within the 
meaning of a statute providing that, 
if any juror dissents, the jury must 
be again sent out for deliberation, 
and therefore did not justify the 
court in refusing to» accept the ver- 
dict, and to enter judgment thereon. 
Harris v. Graham, 86 Ark. 570, 575, 
111 SW 984. 

95. Bouvier L. D. [cit 2 Burn Eccl. 
L. p 165]. 

96. A maxim meaning “Of dis- 
similars the rule is dissimilar.” 
Black L. D. 

97. A maxim meaning “Injury is 
removed by being passed over or for- 
given.” Trayner Leg. Max. 

98. Brush Electric Co. v. Western 
Electric Co., 69 Fed. 240, 244 [aff 76 
Fed. 761, 22 CCA 543]. 

[a] Applied to an electric current. 
—The adjectives “simultaneous” and 
“dissimultaneous” are words of com- 
parison. The former means that two 
or more occurrences or happenings 
are identical in time. The are-form- 
ing separation which takes place be- 
tween the first pair of carbons burned 
in an electric light and the arc-form- 
ing separation which taxes place sev- 
eral hours later between an added 
pair of carbons are certainly succes- 
sive and, loosely speaking, dissimul- 
taneous; but these separations lack 
the unity or continuity of movement 
implied in the term “dissimultane- 
ous,’”’ when used in a claim for a pat- 
ent on an electric lamp having more 
than one set of carbons, the combi- 
nation of such carbon sets with 
mechanism constructed to impart to 
them independent and dissimultane- 
ous separating and feeding move- 
ments, whereby the electric light 
would be established between the 
members of but one of such pairs or 
sets at a time. Brush Electric Co. v. 
Western Electric Light, ete., Co., 43 
Fed. (U. S.) 5338, 538; Brush Electric 
Co. v. Western Electric Co., 69 Fed. 
240, 244 [aff 76 Fed. 761, 22 CCA 
se See also Simultaneous [36 Cyc 

99. Brush Electric Co. v. Western 
Electric Light, etc., Co., 43 Fed. 533, 


538. 
1. State v. Pratt, 34 Vt. 328, 325. 
2. State’ v. Pratt, 34) Vt. 323,325. 


See also Dipsomania ante p 1043; and 

generally Drunkards [14 Cyc 1090). 
3. Dissolution: Of: 

ere en see Associations §§ 11-— 


ga ae see Attachment §§ 980- 
Bank see Banks and Banking §§ 467—- 


Building and loan association see 
Building and Loan Associations §§ 
133-136. 

Charitable society see Charities §§ 
108, 109. 


that is to say, with an interval between each two in 


DISSIMULTANEOUSLY. A coined word used 
in the sense of successively.®® 

DISSIPATED MAN. The common understanding 
of the term is one who uses intoxicating drinks fre- 
quently and excessively ;1 in plainer terms, one who 
is often intoxicated.” 

DISSOLUTION.* 
tion;> a separation;® complete destruction.’ 

Applied to contracts. 
by relieving the parties of its provisions.® 
sense it is frequently used in the phrase ‘‘dissolu- 
tion of a partnership.’’ ® 


A dissolving;* a disintegra- 


The annulling of a contract 
In this 


Club see Clubs § 6. 

College or university see Colleges 
and Universities §§ 36-41. 

Community see Husband and Wife 
[21 Cyc 1697]. 

Corporation see Corporations. 

arcane see Exchanges [17 Cyc 


Foreign corporation see Foreign Cor- 
porations [19 Cyc 1349, 1350]. 

Garnishment see Garnishment [20 
Cye 1125}. 

Insurance company see Insurance [22 
Cyc 1405, 1420]. 

Joint-stock company see Joint-Stock 
Companies [23 Cyc 479-481]. 

Marriage see Divorce [14 Cyc 556]. 

Mining company see Mines and Min- 
erals [27 Cyc 766]. 

ecceyae see Monopolies [27 Cyc 

Municipality see Municipal Conporar 
tions [28 Cyc 250 

Mutual benefit insurance society see 
Mutual Benefit Insurance [29 Cyc 
45, 52, 167, 220). 

Railroad company see Railroads [33 
Cye 73 

Religious society see Religious So- 
cieties [84 Cyc 1193]. 

School district see Schools and School 
Districts [385 Cyc 857]. 

Sequestration see Sequestration [35 
Cye 1417]. 

Street railroad company see Street 
Railroads [36 Cye 1370]. 

Tenancy in common see Partition [30 
Cye 145]; Tenancy in Common [38 
Cyc 13]. 

Toll road company see Turnpikes and 
Toll-Roads [38 Cyc 388]. 

Town see Towns [38 Cyc 604]. 

Treaty see Treaties [38 Cyc 973]. 

Trust see Trusts [39 Cye 99]. 

4 English L. D. 

5. Theis v. Spokane Falls Gas 
Light Co., 34 Wash. 23, 30, 74 P 1004. 

6. Theis v. Spokane Falls Gas 
Light Co., 34 Wash. 23, 30, 74 P 1004. 

7. Farrish v. Cieneguita Copper 
Co., 12 Ariz. 235, 242, 100 P 781 

8. English L. D. See also Wait 
v. Wait, 4 Barb. (N. Y.) 192, 208; and 
generally Contracts §§ 620-691. 

“A dissolution of the contract is 
usually the act of the parties putting 
an end;to it from that time, and is 
not retrospective, and leaves nothing 
executory. It is in the nature of a 
mutual abandonment.” Wait v. Wait, 
4 Barb. (N. Y.) 192, 208. 

[a] “Rescission” compared.—Wait 
v. Wait, 4 Barb. (N. Y.) 192. 208. 

9. Williston v. Camp, 9 Mont. 88, 
95," 22 +P? 501. 

[a] “Suspension” distinguished.— 
“There is a vast difference between 
the dissolution of a partnership and 
a mere suspension in the conduct of 
its business or operation. The terms 
are not synonymous... . Partner- 
ship results from contract; and its 
dissolution, when not brought about 
by death, bankruptcy, or some opera- 
tion at law, rests in the same source 
—the will or action of the partners 
themselves.” Thus it can be cor- 
rectly said that an assignee made by 
|; a partnership suspended the business 
/of that firm, without saying that it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DISSOLUTION—DISTILLED SPIRITS 


Applied to marriages. A divorce.1° 
_ In practice. The act of rendering a legal proceed- 
ing null, abrogating or revoking it, unloosing ‘its con- 


straining force. 


DISSOLVE.? To disband;!* to annul.'* 

Dissolving a corporation. .A phrase sometimes 
used as synonymous with annulling the charter or 
terminating the existence of the corporation, and 
sometimes as meaning merely a judicial act which 
alienates the property and suspends the business 
of the corporation, without terminating its exist- 


ence.1> 


Dissolving or resolutory condition. 
term applied to conditional contracts by which the 


dissolved the partnership. Williston 
Tanne: 9° Mont.” 88, 95,» 96; “22, 2 


Dissolution of partnership: 
Siegal see Partnership [30 Cyc 


Admission of partner after, as evi- 
dence see Evidence [16 Cyc 1032]. 
Affecting action between partners see 

Partnership [30 Cyc 464]. 

As termination of employment see 
Master and Servant [26 Cyc 984]. 

By death of partner, pending suit see 
Partnership [30 Cye 568]. 

Effect on individual transaction by 
former attorney see Partnership 
[30 Cye 4594. 

ee firm see Attorney and Client § 

Limited partnership see Partnership 
[30 Cyc 766]. 

Mining partnership see Mines and 
Minerals [27 Cyc 762]. 

Subrogation on paying firm debt see 
Subrogation [37 Cyc 397]. 

Trade-mark or name as affected by 
see Trade-Marks, Trade-Names, and 
Unfair Competition [38 Cyc 877]. 
10. In re Wood, 1387 Cal. 129, 132, 

69 P 900. See also Divorce [14 Cyc 

556]; Marriage [26 Cyc 899 et seq]. 
1l. Black L. D. See also Injunc- 

tions [22 Cye 973, 1007, 1029]. 

12. See also Dissolution ante p 
1286. 

13. Briggs v. Borden, 71 Mich. 87, 
90, 38 NW 712 (where it was held 
that a vote taken to disband a school 
district is supported by notice of a 
meeting to be held to vote upon a 
proposition to dissolve a district). 

14 Webster D. [quot Wait v. 
Wait, 4 Barb. (N, Y.) 192, 208]. 

15. In re Independent Ins. Co., 13 
F. Cas. No. 7,017, Holmes 103, 109 
(as_used in the latter sense the court 
said: “This is paralysis, not necrosis, 
—a suspension of corporate action, 
not a cessation of corporate life’). 
See also Corporations. 

16. Adams Mach. Co, v. Newman, 
107 La. 702, 712, 32 S 38. .See also 
Condition Precedent 12 C. J. p 407; 
omdition Subsequent 12 C. J. p 

0. 

[a] The party complaining of the 
breach has the right either to suse 
for the dissolution or to ask for it by 
way of an exception taken in a suit 


brought against himself. Adams 
Mach. Co. v, Newman, 107 La. 702, 
712, 32S 38. 

17. Distance: 


Generally see Poundaries §§ 27-29. 
Affecting delivery of message, see 
Siig ae and Telephones [37 Cyc 
73). : 


ier arte as to see Evidence 
[17 ec 102]. 
18. Jewel v. Stead, 6 BE. & B. 350, 
88 ECL 350, 354, 119 Reprint 895; 
Lake v. Butler, 5 E. & B. 92, 85 ECL 
92, 96, 119 Reprint 416. 

19. Duignan v. Walker, Johns. 446, 
448, 70 Reprint 496. 

20. Moufiet v. Cole, L. R. 8 Exch. 
3 


2, 36. 

{a] Measurement of distance.— 
(1) Distance is to be measured in a 
straight line in a horizontal plane 


unless there is a clear indication that | 
another mode of measurement is to| 


be adopted, Rouleau v. Pouliot, 36 


DISTANCE." 


apart.”? 
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title of property, the object of a sale, passes first 
to the purchaser and is subsequently withdrawn by 
reason of nonpayment of the price.!é 


A straight line along the hori- 


zontal plane from point to point,!§ a straight line 
upon a horizontal plane;1® from the nearest point of 
the one place to the nearest point of the other.2° 
DISTILLATION. ‘The conversion of any sub- 
stance into vapor in a vessel so arranged that the 
vapors are condensed and collected again in a vessel 


DISTILLED SPIRITS.2? The product of distilla- 


A statutory 


Can, S. C. 224, 227. (2) The assignor 
ot a public house in London cove- 
nanted that he would not keep a pub- 
lic house within the distance of half 


La mile from the premises assigned. 


t was held that half a mile, as men- 

tioned in the covenant, imported half 
a mile measured by the nearest way 
of access between the premises as- 
signed and any public house after- 
ward kept by the assignor, Parke, J., 
said: “I should have thought that 
the proper mode of admeasuring the 
distance would be to take a straight 
line from house to house—in com- 
mon parlance, as the crow flies.” 
Leigh v. Hind, 9 B. & C. 774, 779, 17 
ECL 344, 109 Reprint 288. (3) Dis- 
tance should be computed by the 
usual traveled route, not the mail 
route, unless this is also the usual 
traveled one. Smith v. Ingraham, 7 
Cow. (N. Y.) 419. (4) The word “‘dis- 
tance,” as used in a statute author- 
izing the taking of depositions of a 
witness living at a greater distance 
from the place of trial than one hun- 
dred miles, means the ordinary, usual, 
and shortest route of public travel, 
and not the distance measured by a 
mathematically straight line between 
the place of residence of the witness 
and the place of trial, Jennings v. 
Menaugh, 118 Fed. 612, 613. 

[b] “Distance between stations.” 
—The term as used in a statute pro- 
viding that where stations are more 
than twelve miles apart, railroad 
companies, when required by the rail- 
road commissioners, shall maintain a 
sidetrack for the use of shippers be- 
tween such stations, means the dis- 
tance apart along the line of the rail- 
way track upon which such stations 
are situated. Nedved v. Chicago, etc., 
R.. Co., 36.S.-D.,1, 153 NW 886. 

[ec] School accommodations. — In 
construing a statute providing that 
the school boards of the various com- 
mon school districts shall, upon the 
petition of those charged with the 
support and having the care and cus- 
tody of nine or more children of 
school age, furnish school accommo- 
dations for such children within a 
distance of two and one-half miles 
of their homes, such two and one- 
half miles distance is to be meas- 
ured by the roads which are actually 
opened and passable, and not as the 
erow flies, or by, taking into consid- 
eration section lines which are set 
apart as highways, but which are not 
in their present condition passable 
and have not been actually opened for 
travel. State v. Mostad, 34 N. D. 330, 
158 NW 349. 

21. Ure D. Manufactures and Arts 
Suppl. p 454 [quot U. S. v. One Still, 
27 F. Cas. No. 15,956]. 

‘Distillation, ... according to its 
scientific, as well as its popular, 
sense, embraces condensation.” U. S. 
v. One Still, 27 F. Cas. No. 15,956. 

[a]. The word is derived from th 
Latin “dis,” and “stillo,” ‘I drop, 
meaning originally to drop or fall in 
drops, and is very applicable to the 
process since the condensation gen- 
erally takes place dropwise. U.S. v. 
One, Still, 27 F. Cas. No. 15,956. 

{b] “The distillation of spiritu- 
ous liquors is performed by a double 


tion ;** that substance known as ethyl alcohol, hydra- 
ted oxyde of ethyl, or spirit of wine, which is com- 


process: by the application of heat to 
a still containing the material. The 
product of the first process, after 
running through the still, is common- 
ly called low wines, or singlings; the 
low wines undergo a second process 
of distillation, by which spirits are 
produced; they are to be proof of the 
first, second, third or fourth degree, 
as defined and required by law. 
These are marketable, and here the 
process ends.’ U. S. v. Tenbroek, 2 
ayheak (U. S.) 248, 258, 4 L. ed. 


i¢ 

[ec] “Rectification” distinguished. 
—‘‘The mere rectifying of spirits, dis- 
tilled from domestic materials, is not 
distilling spirituous liquors from do- 
mestic materials.” U. S. v. Tenbroek, 
28 F. Cas. No. 16,446, Pet. C. C. 180, 
181 [aff 2. Wheat. .(U. S.) 248, 258, 
4 L. ed. 231]. To same effect Schtuyl- 
kill Nav. Co. v. Moore, 2 Whart. (Pa.) 
477, 493. 

[d] Generation of vapor distin- 
guished.— ‘The generation of vapor 
is not distillation, else every old 
woman who hoils her teakettle is a 
distiller, and every steamboat is a 
distillery—not of spirits, it is true, 
but of water. The chemist or other 
person who boils sea or other, water 
and thus vaporizes the more volatile 
parts, and then condenses the .vapor 
into water, is, in truth and in fact, a 
distiller, and the product is distilled 
water; but if the vapor be never con- 
densed and collected there is no dis- 
tillation. The vapor which escapes 
into the air from every boiling vessel 
is, in fact, condensed or distilled in 
nature’s laboratory, and falls in the 
shape of rain or dewdrops; but he 
who caused the vessel to boil is not 
in a popular or scientific sense a dis- 
tiller, because he neither condenses 
the vapor nor collects the product.” 
U..S..-v., One Still, 27. F, Cas, No. 


15,956. 

22. See also Ardent Spirits 5 C. J. 
p 279; Internal Revenue. [22 Cyc 
1632]; Intoxicating Liquors [23 Cyc 
59]; Spirituous Liquor [36 Cyc 806]. 

23. . S. v. Anthony, 24 F, Cas. 
No. 14,460, 14 Blatchf. 92 (construing 
Rev. St. [1898] § 3296). 

[a] “Apple brandy” may be em- 
braced within the term “spirits dis- 


tilled.” U. S. v. Ridenour, 119 Fed... 
411, 416. 

{b] Bay rum is not within the 
enumeration of “distilled spirits,’ de- 
fined in Rev. St. § 3248 as “ethyl 
aleohol ... including all dilutions 
and mixtures of this substance,” An- 


derson v. Newhall, 161 Fed. 906, 908, 
88 CCA 511. But see Jordan v. Roche, 
228 U. S. 436, 444, 33 SCt 573, 67 L. 
ed. 908 (where it was held that Porto 
Rica bay rum is within the meaning 
of the term as used in the same 


statute). 
{c] Patent medicines distin- 
guished.—‘‘Distilled spirits,” as used 


in the law requiring retail liquor 
dealers to pay a special tax to the 
United States before engaging in the 
business, does not include patent or 
proprietary medicines manufactured 
and sold in good faith for curative or 
health-imparting purposes, although 
they may contain a large percentage 
of distilled spirits as one of their es- 
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monly produced by the fermentation of grain, 
starch, molasses, or sugar, including all dilutions and 
Under ,statutory pro- 
visions, the term may include as well rectified as 


mixtures of this substance.** 


nonrectified spirits.?> 
DISTILLER.’® : 
extract spirits by distillation.®7 


DISTILLERY.?® <A place or building where aleo- 
holie liquors are distilled or manufactured,?? but 
not every place where the process of distillation 
is used;°° the place where spirits are distilled, not 
the tail of the worm or the still itself, but the dis- 


sential ingredients; nor does the fact 
that men with strong appetites for 
drink occasionally buy such prepara- 
tions and by the use of them become 
drunk furnish any adequate reason 
for classifying them as_ distilled 
spirits. U. S. v. Wilson, 69 Fed. 
144, 145. 

[ad] “The terms ‘spirituous liq- 
uors’ or ‘distilled spirits,’ and ‘malt 
liquors,’ are not used as synonymous. 
On the contrary, they are treated as 
different substances, and in the sys- 
tem of revenue restrictions, in pro- 
viding for their manufacture and 
sale, they are regarded as distinct.” 
Sarlls v. U. S., 152 U. S. 570, 572, 14 
SCt 720, 38 L. ed. 556. 

fe] “Fit for distillation.”—In a 
revenue act which laid a tax upon 
distilled spirits, alcohol, ete, and 
which forbade any “mash, wort, or 
wash fit for distillation” to be made 
in any place other than an authorized 
distillery, “fit for distillation’’ meant, 
not “fit for profitable distillation,” but 
“capable of distillation and of the 
production of pure or impure alco- 
holic spirits.” Accordingly where 
vinegar was manufactured by the fer- 
mentation of a wash consisting of 
molasses and water, this was held to 
be “fit for distillation,” because in 
the manufacture of vinegar from 
such a substance the saccharine 
matter was necessarily converted into 
aleohol, and although the use of a 
ferment which hastened the conver- 
sion into acetic acid, made it impos- 
sible that alcohol could be profitably 
distilled from the wash. U. S. v. 
Prussing, 27 F. Cas. No. 16,095, 2 
Biss. 344, 348. 

9a. 15 Stat Li'125° [quot U.S. 
v. Prussing, 27 F. Cas. No, 16,095, 2 
Biss. 344. 346]. 

[a] “Ethyl alcohol” and “spirits 
of wine” compared.—‘While, in a 
strictly chemical sense, the terms 
‘ethyl alcohol’ and ‘spirits of wine’ 
are generic terms, and the term ‘dis- 
tilled spirits,’ as defined by [statute] 

. when used in that sense, would 
be generic, and not necessarily con- 
fined to the product of distillation, 
still, the term ‘distilled spirits’ has 
also an ordinary and literal mean- 
ing, which implies distillation, and, 
when it is used in the latter sense, 
it is confined to the product of dis- 


tillation.” U. S. v. Anthony, 24 F. 
. Cas. No. 14,460, 14 Blatechf. 92. 

25. Boyd v. U..S., 3 F. Cas. No. 
1,749, 14 Blateht. $17,319. 

26. , Distiller: 


As merchant see Merchant [27 Cyc 
480 note 35]. 

Internal revenue tax on see Internal 
Revenue [22 Cyc 1632]. 


27. Webster D. Ma Johnson v. 
State, 44 Ala. 414, 416]. 
[a] A chemist may be a distiller, 


if he chooses to manufacture his own 
spirits of wine, instead of buying 


them. Atty.-Gen. v. Bailey, 16 M. & 
W. 74, 76, 153 Reprint 1104. 
{b] As a warehouseman.—‘‘We 


ean perceive no reason for holding 
that a distiller may not be a ware- 
houseman. A distillery is rarely, if 
ever, conducted without a bonded 
warehouse for the storing of whiskey, 
and the distiller, who, for that pur- 
pose, owns or conducts such a ware- 


A person whose oceupation is to 


cers. 
DISTINCT. 


the same,*° 


house in connection with his distil- 

lery, is aS much a warehouseman as 

the owner of a warehcuse used for 
storing goods or merchandise other 

than whisky.”' Com. v. Walker, 121 

Ky. 274, 278, 89 SW 180, 28 KyL 228. 
28. Distillery: 

As outbuilding or outhouse see Out- 
buildings or Outhouse [29 Cyc 1541 
note 9 

Survey of see Internal Revenue [22 
Cye 1638]. 

When properly termed “illicit” 
Tllicit [21 Cyc 1728 note 87]. 
29. Atlantic Dock Co. v. Libby, 45 

N. Y. 499, 502. To same effect Com. 

Vv. Holland, 104 Ky. 323, 47 SW 216, 

20 KyL 581. 

[a] In actual operation.—Where 
by the terms of a policy of insur- 


see 


ance it was forbidden to agents to| 


take risks upon distilleries and saw- 
mills, it was held that the import of 
the prohibition applied to distilleries 
and sawmills in operation, and not to 
buildings erected for such purposes 
but lying inactive and unused. AXtna 
Ins. Co. v. Maguire, 51 Ill. 342. 

30. Atlantic Dock Co. v. Libby, 45 
N. “¥.'499, 502. 

{a] Thus: (1) A building in which 
the business of manufacturing paraf- 
fin oil is carried on is not a distillery, 
within a covenant in a deed pro- 
hibiting the purchaser from carrying 
on a distillery on the premises. At- 
lantic Dock Co. y. Libby, 45 N. Y. 
499, 502. (2) So of a factory for dis- 
tilling resin oil, although this was 
held to be a dangerous business. 
Atlantic Dock Co. v, Leavitt, 50 Barb. 
185° [aff 64 N.° Y2'35]! 

31. U. S. .v. Blaisdell, 24 F. Cas. 
No. 14,608, 3 Ben. 132 (construing 
the term as used in the act of July 
13,1866 [14° U.°S. St. at ‘L. p 163°§ 
45] making it criminal to aid or 
abet in the removal of distilled spir- 
its from a “distillery” otherwise than 
to a bonded warehouse as provided 
by law). 

32. Louisville v. Louisville Public 
Warehouse Co., 107 Ky. 184, 53 SW 
291, 298, 21 KyL 867 (construing Ky. 
St. § 4105 et seq, providing for the 
assessment of distilled spirits in 
“distillery bonded warehouses’). 
Peat te Internal Revenue [22 Cyc 

83. Lang v. Collins, (Tex. Civ. A.) 
190 SW 784, 785; Hill v. Norton, 74 
W. Va. 428,. 438, 82 SE 363. 

{a] Distinct specification of error, 
—Cobb v. Johnson, (Tex. Civ. A.) 105 
SW 847, 850. 

[b] “Distinct statement of the 
particular nature and amount of the 
claim.”—Lang v. Collins, (Tex. Civ. 
A.) 190 SW 784, 785. 

34. Hill v. Norton, 74 W. Va. 428, 
ahah 82 SE 368. 

5. Hill v. Norton, 74 W. Va. 428, 
438 82 SE 363. 

36. Lang v. pees (Tex. Civ. A.) 
190 SW 784, 785 

37. . Lang v. Collins, (Tex. Civ. A.) 
190 SW. 784, 785. 

[a] “Distinct preponderance.” — 
Hill v. Norton, 74 W. Va. 428, 488, 82 
SH 363. 

88. Lang v. Collins, (Tex. Civ. A.) 
190 SW 784, 785; Hill v. Norton, 74 
W. Va. 428, 438, 82 SE 3638. 

89. lLarzéelere v. Starkweather, 38 


DISTILLED SPIRITS—DISTINCT 


tillery premises.°* 

Distillery bonded warehouse. A term which means 
not only a bonded warehouse kept at the distillery, 
but a bonded warehouse, wherever kept, or by whom- 
soever owned, in which the products of the distillery 
are stored pursuant to the laws of the United States 
government and under the supervision of its offi- 


Plain ;°* clear to the senses or mind;** 
easily perceived or understood ;*° intelligible ;** posi- 
tive;°7 unmistakable;°* separate or different;°® not 


Mich. 96, 104. 

fa] “Distinct contracts” in Eng- 
lish Bankruptcy Act of 1883.—In re 
Kent County Gas Light, ete, Co., 
Ltd, [1913] 1°Ch.°92. 

{b] “Distinct farms.”—(1) A farm 
might be susceptible of being sub- 
divided, according to the governmen- 
tal survey, into several distinct par- 
cels or lots, or it might be divided by 
a highway, and yet its character as 
one farm remain the same. Neither 
highways nor sectional lots can cut 
and carve one farm into several, so 
long as the owner occupies and treats 
it as a whole, or as one farm. Lar- 
zelere v. Starkweather, 38 Mich. 96, 
104. (2) “The use of the term dis- 
tinct, in this connection, must mean 
a separation by some natural means 
or boundary, or by intervening space, 
and not simply a portion which may 
be described by arbitrary imaginary 
lines. Clearly so, as applied to farms, 
since no farmer, having under. im- 
provement a body of land composed 
of different subdivisions lying con- 
tiguous, ever speaks of them as dif- 
ferent farms. And if such be the 
construction as to the word ‘farms,’ 
it must equally apply to the word 
‘tracts,’ used in the same connection, 
and having reference to the same 
subject matter.” Worley v. Naylor, 
6 Minn. 192. 

[ec] “Distinct dwelling house.’”’— 
Under an English settlement act, by 
which a person could gain a settle- 
ment by renting “a separate and dis- 
tinct dwelling house,” the test wheth- 
er a part or a floor of a house was 
such was decided to be whether it 
had a separate outer door by which 
access to it was gained. Rex v. 
Great and Little Ulsworth, 5 A. & E. 
261, 31 ECL 606, 111 Reprint 1164; 
Reg. v. Hlswick, 3 BH. & E. 437, 107 
ECL 487, 121 Reprint 506. 

{d] “Distinct municipal corpora- 
tion for school purposes.”’—The word 
“distinct,” in a statute making each 
civil township and each incorporated 
town or eity a distinct municipal 
corporation for school purposes, is 
used to differentiate the school cor- 
poration from the civil corporation, 
and not to separate school corpora- 
tions into distinct classes. “As said 
by this court in McLaughlin v. Shelby 
Tp., 52 Ind. 114, 117: ‘The language 
is “each civil township and each 
incorporated town or city,” ete., “is 
hereby declared a distinct municipal 
corporation for school purposes,” 
ete.,’’’ by which is meant that such 
corporations are distinct from the 
corporations of civil townships, 
towns, and cities. State v. Ogan, 159 
Ind. 119, 121, 68 NE 227. 

Larzelere vy. Starkweather, 38 
Mich. 96, 104. 

[a] “Distinct and expensive work 
on the road.”—The word “distinct,” 
as used in a statute providing that, 
whenever the road commissioners de- 
sire to expend on any bridge or other 
distinct and expensive work on the 
road a large sum of money, they may 
have a town meeting called, must be 
given its appropriate meaning, and 
that is that the work contemplated 
by the language used is distinct from 
the road itself, confined to some par- 
ticular part of it, and is of a more 


For later cases, developments and changes'in the law see cumulative Annotations, same title rage and note number. 


DISTINCTIVE. Characteristic.‘ 

A statutory phrase applied to 

a beverage which contains the aleoholie principle or 

other intoxicating qualities, and is used as a substi- 

tute for the ordinary intoxicating drinks.*? 

Clearly ;** plainly;*° explicit- 

ly;*° definitely ;47 precisely ;#8 unmistakably.‘® 
DISTINGUENDA SUNT TEMPORA.°*° 
DISTINGUENDA SUNT TEMPORA; ALIUD 

EST FACERE, ALIUD PERFICERE.®! 
DISTINGUENDA .SUNT TEMPORA; DIS- 

CONCORDABIS 


Distinctive force. 


DISTINCTLY.* 


TINGUE 
LEGES.*? 


TEMPORA, ET 


DISTINGUISH. To point out an essential differ- 
ence;°* to prove a case, cited as applicable, inap- 


plicable.54 


Distinguishing. Constituting a difference or dis- 


tinction from everything else.®® 


DISTRACTED. Disordered in intellect.5° 
DISTRACTION. | Confusion ;°7 bewilderment.5® 
The diverting of costs from 
the client or party who would in the ordinary 


Distraction of costs. 


expensive character, like that of a 
bridge; otherwise, the word “dis- 
tinct’ would be given no meaning 
whatever; and it would seem to fol- 
low that the word excludes the work 
of constructing the road itself, and 
provides only for some distinct and 
more expensive work on some part 
of it. St. Louis, ete., R. Co. v. Peo., 
200 Ill. 365, 367, 65 NE 715. 

41. Webster New Int. D. See also 
Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cyc 696]. 

42. State v. Fargo Bottling Works 
Co., 19 N. D. 396, 408, 124 NW 387, 
26 LRANS 872. 

43. See also Distinct ante p 1288. 
' 44. Perugi v. State, 104 Wis. 230, 
.242, 80 NW 593, 76 AmSR 865. 

[a] “Distinctly appear on the rec- 
ord.”—State v. Carter, 7 Ala. A. 1, 2, 
60 S 941. 

[b] “Distinctly formed.”—Perugi 
v. State, 104 Wis. 230, 242, 80 NW 
593, 76 AmSR 865. 

{c] “Distinctly marked on the 
ground so that its boundaries can be 
readily traced” is a statutory phrase 
used in reference to a mining claim. 
Gleeson v. Martin White Min. Co., 13 
Nev. 442, 456. 

45. Crasto v. White, 52 Hun 473, 
5 NYS 718, 719. 

{a] “Distinctly and specifically.” 
—tLichtenstein v. U. S., 175 Fed. 
1016, 1017; Corbitt, ete., Co. -v. U. S., 
153 Fed. 648, 650. See also Customs 
Duties § 150 et seq. 

46. Perugi v. State, 104 Wis. 230, 
242, 80 NW 593, 76 AmSR 865. 

[a] “Distinctly describe the law 
to be amended or repealed.’—Collins 
v. Russell, 107 Ga. 423, 426, 33 SE 


Crasto v. White, 52 Hun 473, 5 
NYS 718, 719; Perugi v. State, 104 
ve 230, 242, 80 NW 593, 76 AmSR 


65. 

fa] “Distinctly and definitely 
specified” as used in reference to the 
purposes of a corporation. Bird v. 
Daggett, 97 Mass. 494, 496. 

48. Perugi v. State, 104 Wis, 230, 
242, 80 NW 593. 76 AmSR 865. 

[a] “Distinctly stated.”—The term 
“distinctly,” as used in a statement 
that questions of law which are made 
in a trial court must be “distinctly 
stated,’ means so stated as to bring 
to the attention of the court the pre- 
cise matter on which its decision is 
asked. Woodruff v. Butler, 75 Conn. 
679, 55 A 167, 168. 

49. Perugi v. State, 104 Wis. 230, 
242, 80 NW 593, 76 AmSR 865. 

50. A maxim meaning ‘The time 
is to be considered.” Black L. D. 
[eit 1 Coke p 16a], ; 

51. A maxim meaning “Times are 
to be distinguished; it is one thing 
to do, another to complete.” 


Leg. Max. 
Xu 


Morgan | 
‘was deemed a trespasser’ ab initio.” 


DISTINCTIV E—DISTRESS 


DISTRAIN.*+ 


a distress.°* 


DISTRESS.*° 


In practice. 


{a] Quoted in: Bloss v. Tobey, 2 
Pick. (Mass.) 320, 327; Owens v. 
Methodist Episcopal Church Mission- 
ary Soc., 14 N. Y. 380, 393, 67 AmD 
160; Porter’s Case, 1 Coke 22b, 24b, 76 
Reprint 50, 

52. A maxim meaning “Times are 
to be distinguished; distinguish 
times, and you will make laws agree.” 
Wharton L. Lex. See also U. S. v. 
Alvir, 9 Philippine 576, 577 (where 
the maxim is written “Distingue tem- 
pora et concordabis jura’’). : 

53. Wharton L. Lex. See also 
Criminal Law § 74 et seq; Homicide 
[21 Cye 1046]. 


54. Wharton L. Lex. 
55. Webster D. [quot Bliss v. 
Mer! 68 Ni. J.D 61, 567) 62) 


Distinguishing ballot or mark see 
Blections [15 Cyc 358]. 

56. Century D. 

{a] “Distracted person.”—(1) A 
statutory phrase meaning a person 
incapable of acting rationally in the 
ordinary affairs of life and of com- 
prehending the nature and value of 
property, so as to be incapable of 
transacting or procuring to be trans- 
acted ordinary business. Snyder v. 
Snyder, 142 Ill. 60, 64, 31 NE 303. 
(2) A distracted person is included 
within the meaning of “insane per- 
son.” Gen. L. ¢ 26 § 6 [quot Cundall 
v. Haswell, 23 R. I.’ 508, 513, 51 A 
426]. (8) See also Insane Persons 
[22 Cye 1105]. 

57. Alabama, ete, R. Co. v. Hill, 
93 Ala. 514, 527, 9 S 722, 30 AmSR 


65. 
58. Alabama, etc., R. Co. v. Hill, 
4 Ala, 514, 527, 9 S 722, 30 AmSR 


59. Murray English D. [quot 
Hutchinson v. McCurry, 5 Ont. L. 261, 
262, 8 OntWR 136]. 

60. Escriche Diccionario. 
so Contracts § 594. 

61. See also Distress post this 
page. 

62. Bouvier L. D. [quot Ackerman 
v. Delude, 29 Hun (N. Y.) 137, 138]. 

[a] “At common law, goods dis- 
trained were only in the nature of a 
pledge to compel satisfaction; and 
although the remedy by distress has 
been greatly enlarged and improved 
by statute in England, yet the com- 
mon law, recently altered, still re- 
mains unchanged there, with regard 
to beasts taken damage feasant. This 
kind of distress at common law, if 
the owner continued obstinate, did 
not produce satisfaction to the party 
injured. He had no right to sell 
the distress, and thus reimburse him- 
self for the damage he had sustained. 
He was not permitted even to work or 
use a distrained beast. Cro. Jac. 148. 
And if he proceeded irregularly, he 


See al- 


a situation of misfortune or calamity.®8 
is a generic term, and includes anguish or suffering, 
of both mind and body.®® 

A process whereby a personal chat- 
tel is taken from the possession of a person to 
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course be entitled to them, and their asecription to: 
his attorney or other person equitably entitled.®° 
DISTRACTO. 


a contract by agreement of the original parties.®° 


In Spanish law, the dissolution of 


To take as a pledge property of 


another and keep it until he performs his obligation, 
or until the property is replevied by the sheriff,®? 
While the word originally meant the taking of the 
property of another as security for the perform- 
ance of some obligation, it now undoubtedly signi- 
fies the holding of the personal property of another 
for any purpose whatever.®* 

Distraining. The taking of personal property by 


DISTRAINOR. A person who takes possession 
of personal property by a distress, 


A state of danger or necessity ;°7 
The word 


Heath v. Ricker, 2 Me. 408, 410. 
63. Byers v. Ferguson,*41 Or, 77, 
80, 65 P 1067, 68 P 5. 


[a] “Distrained for any cause.”— 
The words, as used in N. C. Code § 
190 (4) in reference to the place of 
trial of actions for the recovery of 
personal property, do not apply to 
the seizure by the sheriff in the pro- 
visional remedy by claim and de- 
livery; and the situation of the prop- 
erty in such actions in which claim 
and delivery is resorted to does not 
regulate the place of trial of the ac- 
tions. Smithdeal v. Wilkerson, 100 
N. Cy 52, 54,°6 SE. 71. | 

64. Boyd v.' Howden,’ ‘3 Daly 
(N. Y.) 455, 457. 

65. Boyd v. Howden, 8 Daly (N.Y.) 
455, 457. See also Distress post. 

66. Distress: For: 

Annuity see Annuities § 46. 
Ground rent see Ground Rents- [20- 

Cye 1387]. 
po done by cattle see Animals § 


Pound breach see Rescue [34 Cye 
16387]. 


Removing fixtures see Fixtures [19 
Cye 107e]. 
Rent see Landlord and Tenant [24 
Cye 1280]. ; 
Taxes see Taxation [87 Cye 1236]. 
67. Webster D. [quot The Saeh- 
elm, 99 Fed. 456, 458, 39 CCA 600]. 
[a] “Distressed circumstances.”— 
Where the rules of a friendly society 
limit its’ benefits to members who 
are in ‘distressed circumstances,” 
that phrase, although capable of 
many interpretations, means that a re- 
cipient must be one who has no suf- 
ficient independent means of liveli- 
hood. Re Buck, [1896] 2 Ch. 727, 734. 


{b] Distressed seamen.—Board of 
Trade v. Glenpark, [1903] 2 K. B. 
324, 329 [aff [1904] 1°K. B. 682, 9 


Aspin. 550). 

{(c] “A vessel... 
tress when wrecked, and needing 
salvage service.’ The Saehelm, 99 
Fed. 456, 458, 39 CCA 600. 

{d] “A steamer may be in dis- 
tress fer want of coal, as much as 
a sailing vessel through loss of spars 
or other tackle.’ Hamley v. Libby, 
1 B. C, Pt: II, 44, 47. 

[e] Salvage compared.—‘Distress 
and salvage seem tu be in co-relation 
with each other. A steam-tug assist- 
ing a vessel in distress is not bound, 
I think, to be content with payment 
as for ordinary towage.” Hamley v. 
Libby, 1 B. C. Pt. II, 44, 47. 

68. Standard D. [quot The Sae- 
helm, 99 Fed. 456, 458, 39 CCA 600]. 

69. Perkins v. Ogilvie, 148 Ky. 309, 
314, 146 SW 735; International, etc., 
R. Co. v. Gonzales, 42 Tex. Civ. A. 
22,' 23, 91 SW 597. o% 

{a] Humiliation and mortification 
are simply phases of mental anguish, 


is also in dis- 
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secure satisfaction for a demand;"° a right which 
existed at common law, by which a person might 
take the personal property of another into his pos- 
session, and hold it as a pledge or security until he 
obtained satisfaction, by the payment of a debt, 
che discharge of some duty, or reparation for an 
injury done,’! with the right, in certain cases, to 
sell it to obtain satisfaction, of which the impound- 
ing of cattle for damage feasant, or the taking by 
the landlord of the goods and chattels of the ten- 
ant upon the premises, for the nonpayment of rent, 
This remedy appears to 
be of such remote antiquity that we have no me- 


are familiar examples.’* 


morial of its origin.”® 


and under the allegation of distress 
or mental anguish, any phase of men- 
tal anguish could be proved. Per- 
kins ce Ogilvie, 148 Ky. 309, 314, 146 


SW 
Hewitson v. Hunt, 42 S.C. L. 


[a] Pin cinht distress. — “‘The 
terms ‘sufficient distress,’ in the grant, 
{in a lease] are not equivalents for 
‘sufficient property to satisfy the 
rent.’ They refer to property not 
only sufficient in kind and value, for 
that purpose, but which, in addition, 
is subject by law to be distrained and 
sold, in satisfaction of the rent in ar- 
rears.” Van Rensselaer v. Snyder, 13 
N. Y. 299, 303 [quot Hosford v. Bal- 
lard, 39 How Pr (N. Y.) 162, 167]. 

71. Boyd v. Howden, 3 Daly 
(N. Y.) 455, 457. 

[a] Similar definitions.—(1) “The 
act of taking possession of personal 
property to hold as a pledge for the 
payment of a debt, the discharge of a 
duty or for reparation of some injury 
done.” Acme Harvesting Mach, Co. v. 
Hinkley, 23 S. D. 509, 513, 122 NW 
482, 21 AnnCas 743 [quot Cyc]. (2) 
“The taking of a personal-chattel out 
of the possession of a wrongdoer, in- 
to the custody of the party injured, 
to procure satisfaction for the wrong 
committed.” Hard y. Nearing, 44 
Barb. (N. Y.) 472, 488 [cit 3 Black- 
stone Comm. p 6]. (3) “A pledge, tak- 
en out of the hands and possession 
of the tenant by the landlord, and 
kept by the latter until the tenant 
entitled himself to get it back again.” 
Alway v. Anderson, 5 U. C. B. 34, 


46. 

72. yd v. Howden, 3 Daly 
(N. ww 455, 457. 

73. Hard vy. Nearing, 44. Barb. 
(N. Y.) 472, 488; Furbush v. Fisher, 
16. Phila. (Pa.) 170. 

fa] Historical.—(1) “The distress 


is a remedy given to the lord to re- 
cover the rent or services which the 
tenant hath obliged himself by his 
feudal contract to pay by way of 
retribution for his farm. ... These 
services, when the feudal tenures pre- 
vailed, were chiefly of two sorts, eith- 
er military, as attending on the lord 
in war; or ministerial, as attending 
his courts in time of peace, and there 
assisting the lord in the distribution 
of justice, or ploughing or tilling 
his demesne. ... The non-perform- 
ance of these services was by the old 
feudal law a forfeiture of the feud. 
... The rigor of this law was miti- 
gated with us, and these feudal for- 
feitures changed into distresses ac- 
cording to the pignorary method of 
the feudal law. ... The services or 
rent for which the lord or lessor may 
distrain must be certain or such as 
can be reduced to a certainty; for 
otherwise the lord cannot, in his 
avowry, recover damages for the non- 
performance or non-payment, when 
the jury cannot determine what in- 
jury he has sustained. But, if the 
tenant holds of his lord to shear all 
his sheep feeding in such a manor, 
this is certain enough, because it is 
easy to compute the number within 
the precincts of the manor, and, con- 


DISTRESS—DISTRIBUTE 


uted.7® 


actual situs.7® 


DISTRIBUTE.” 
many };*° to deal out;* to allot.8? While the word is 


Distress warrant. A writ authorizing an officer 
to make a distraint.’4 

Grand distress, writ of. A writ formerly issued 
in the real action of quare impedit, when no appear- 
ance had been entered after the attachment.” . 

DISTRIBUTABLE. 


Capable of being distrib- 


Distributable property. As applied to a railroad 
company, the roadbed, rolling stock, and other moy- 
able property;** roadbed, rolling stock, franchise, 
choses in action, and personal property having no 


To divide among several or 


sequently, what expense the lord was] Jamison, 25 S. C. L. 249, 252 (where 


at in employing other hands to do the 
work, and what damages he sustained 
by the omission of his tenant.” 3 
Bacon Abr. pp 163, 167 [quot Dick v. 
Winkler, 12 Man. 624, 629]. (2) ‘‘Dis- 
tresses seem to have originated from 
two more ancient remedies of the 
common law. By the process of 
gavelet and cessavit the landlord 
could seize the land itself for rent in 
arrear, and hold it until payment was 
made, These processes have been 
obsolete for ages, and exist only in 
the memory of legal antiquaries. 
When they fell into disuse, dis- 
tresses appear to have arisen, where- 
by instead of seizing the land, the 
lord seized all the movables upon the 
land, and held them until he received 
payment. In process of time, he was 
authorized by statute to make sale 
of them, and in this way we have the 
modern distraint.”’ Emig v. Cunning- 
ham, 62 Md. 458, 461. 

{b] Execution distinguished.—(1) 
“It was distinguishable from the tak- 
ing of property by execution to sat- 
isfy a judgment, as it was from the 
taking of a personal chattel, with- 
out legal process, from the posses- 
sion of a wrong-doer into hands of 
the party injured, and it was limited 
to certain kinds of personal property, 
and could be exercised only in cer- 
tain cases and in a certain manner. 
(Bradley on Distresses, by Adams, 1, 
e II, VI, XI, XII.) It was a peculiar 
mode of proceeding as ancient as the 
common law itself, which had been 
modified by statutes and judicial de- 
cisions: which in the more primitive 
stages of the English law was some- 
what extensive, but which, being an 
extraordinary right and attended by 
many abuses, was in course of time 
considerably restricted, with the view 
of taking away the remedy from in- 
dividuals and vesting it in judicial 
officers.” Boyd v. Howden, 3 Daly 
(N. Y.) 455, 457 [cit 2 Finlason’s 
Reeves Hist. Com. Law pp 27, 31]. 
(2) A distress is not a judicial proc- 
ess, and under it only such property 
can be taken as is tangible and ca- 
pable of seizure and sale. Acme Har- 
vesting Mach. Co. v. Hinkley, 23 S. D. 


ae 513, 122 NW 482, 21 AnnCas 
74 

fe “Distress and replevin have 
stood in intimate connection from 


feudal times until this day, Distress, 
it is to be remembered, is itself not 
an action, but a remedy—summary 
in its nature, and extraordinary in 
its character .. ..[the chattel] for- 
merly remaining in the hands of the 
distrainor as a pledge to compel per- 
formance; now from the first taking 
in the custody of the law. Hence the 
appropriateness of replevin, a sum- 
mary proceeding in turn, whereby, 
upon proper security, the pledge is 
re-delivered, the question of right 
to be subsequently determined. Orig- 
inally, doubtless, the one proceeding 
suggested the other; there is reason 
in regarding them. inseparable.” 
Hewitson v. Hunt, 42.8. C. L. 106, 110. 
See also Replevin [34 Cyc 1362]. 

74, Black L. D. See Bagwell v. 


it is said: “A warrant of distress is 
nothing but a power of attorney, 
{and] the bailiff, or other person ex- 
ecuting the warrant, is only the agent 
of the landlord. .. The power, both 
in regard to the extent of the author- 
ity and its duration, is to be con- 
strued according to the law of prin- 
cipal and agent, except where regu- 
lated bys statute’). See also Land- 
lord and Tenant [24 Cyc 1312]; Sher- 
iffs and Constables [35 Cye 1575]. 

75. Black L. D. (it commanded the 
sheriff to distrain defendant’s lands 
and chattels in order to compel ap- 
pearance). 

[a] It is no longer used, 23 & 24 
Vict. c 126 § 26 having abolished the 
action of quare impedit, and substi- 
tuted for it the procedure in an ordi- 
nary action. Black L. D. 

76. Webster Int. D. 


[a] Distributable surplus.—With 
respect to decedent’s estates, the 
term “distributable surplus” is ap- 


plicable to personal estate only. Wil- 
liams v. Stonestreet, 3 Rand (24 Va.) 
559;,. 561. 

77. State v. Metropolitan St. R. 
161 Mo. 188, 197, 61 SW 603. 

[a] “Gocalized property” distin- 
guished.—Switches and _ industrial 
tracks off the main right of way, but 
used as a part of the general sys- 
tem, and for the same purposes as 
switch tracks on the right of way are 
used, must be assessed as “distribu- 


table’ property, but all buildings, 
coal bins, roundhouses, machine 
shops, depot buildings, and other 


structures located on the terminal 
yards must be assessed as “localized” 
property, within Acts (1897) p 102 c 
5, requiring railroads to file a sched- 
ule setting forth the length in miles 
of its railroad bed, switches, and side- 
tracks, and the value of the whole, 
providing that the road of any rail- 
road shall include sidetracks, switch- 
es, etc., and that the roadbed, rolling 
stock, franchises, choses in action, 
and personal property having no ac- 
tual situs shall be known as “dis- 
tributable property,’ and shall be 
valued separately, and that the depot 
buildings and other property, real, 
personal, and mixed, having an ac- 
tual situs, shall be known as the “lo- 
ealized property,” and shall be valued 
separately. Nashville, etc., R. Co. v. 
Board of Equalization for Assessment 
of Railroad Property, 122 Tenn. 1, 
21, 122 SW 467, 469. 

78. Kansas City, ete., R. Co, v. 
King, 120 Fed. 614, 621, 57 CCA 278. 
1908 See also Distribution post p 

80. Webst2> D. [quot State v. 
Thompson, 21 Ny. 19) 426, 435, 131 NW 


2311. 

81. Webster D. [quot State °*. 
Be a date 21 N. D. 426, 435, 131 NV 
82. Webster D. [quot State v. 
See eaue 21.N. D. 426, 435, 131 NW 
tA “Distribute equally,” etc.— 


in a will directing the 
“distribute equally to 
is equivalent 


A direction 
executors to 
testator’s legal heirs” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


usually applied to money and personal property,®* it 
also designates a division of real estate among heirs 


or devisees.’ 
Distributed. Divided.®5 


in deeds.’ 


spreading.®® 


DISTRIBUTEE.®° The term includes such persons 
only to come within the statute of distribution and 


to a direction to make distribution in 
accordance with the statutes provid- 
ing for descent and distribution. Barr 
vageeP ney 79 Oh. St. 358, 87 NE 267, 

83. Clark v. Fleischmann, 81 Nebr. 
445, 452, 116 NW 290; McDowell v. 
Addams, 45 Pa. 430, 434. 

_{a] As_ relating to division of 
money. — Where, throughout the 
whole of an act in regard to the de- 
scent and distribution of intestate’s 
property, the word “descend” is used 
where land is to go to the heirs, and 
the word “distribute” where money is 
to be divided, the use of the word 
“distribute” in a part of the act which 
provides that, if land is sold for 
more than the computation of the 
value thereof, then the administrator 
shall “distribute the same as by this 
act is required for the intestate’s 
real estate,” is significant as showing 
that the proceeds of the land, al- 
though to go to the heirs, are to 
have the character of and otherwise 
be treated as money. Grider v. Mc- 
Clay, 11 Serg. & R. (Pa.) 224, 232. 

84. Clark v. Fleischmann, 81 
Nebr. 445, 452, 116 NW_ 290. 

85. Chighizola v. Le Baron, 21 Ala. 
406, 412. 

{a] “Fully distributed.”—The term 
as used in Rey. L. c 167, § 127, which 
provides that, where an attachment 
has been dissolved by the appoint- 
ment of a receiver, the receiver shall 
not be discharged until all the assets 
which have come irto his hands have 
been “fully distributed,” is not satis- 
fied by a remission of the property 
to a receiver in anotker jurisdiction. 
Pittsburgh Second Nat. Bank y. J. C. 
Lappe Tanning Co., 198 Mass. 159, 
162, 84 NE 301. 

86. In re Heterle, 153 Cal. 275, 277, 
95 P 41; In re Dunphy, 147 Cal. 95, 96, 
81,.P 315. 

87. Pittsburgh Second Nat. Bank 
Va J. _C. Lappe,, Tanning Co,,°° 198 
Mass. 159, 162, 84 NE 301. 

88. In re Heberle, 153 Cal. 275, 277, 
95 P 41; In're Dunphy, 147 Cal. 95, 
96)..81 P35. 

89. Morgan vy. Baltimore, 58 Md. 
509, 519; State v. Thompson, 21 N. D. 
426, 435, 131 NW 231. 

{a] “aid” and “distributed.”— 
Where a contract for the grading of 
a street provided that certain mate- 
rial should be distributed as the en- 
gineer in charge might direct, the 
word “distributed” meant the spread- 
ing and grading. Morgan v. Balti- 
more, 58 Md. 509, 519. 


ies" See also Distribution post p 
sel 

91. Wolf v. Griffin, 13 Ill. A, 559, 
60. 

[=] As meaning “heir.”—(1) “The 


word ‘heirs’ means distributees; and 
the word distributees means all the 
next of kin.” Tucker v. Adams, 14 
Ga. 548, 581. To same effect Kitchen 
v. Southern R. Co., 68 S. C, 554, 561, 
48 SE 4, 1 AnnCas 747. (2) “When 
used in a limitation over, of personal 
estate, the word, ‘heirs,’ unexplained 
and standing by itself, is held to 
mean ‘distributees,’ or the persons 
entitled under the statute of distribu- 


tions.” Hackney v. Griffin, 59 N. C. 
381, 383. 
[b] “Devisee” and “legatee” dis- 


tinguished —The word “distributees,” 
u 


The word is not a tech- 
nical one in conveyancing and is not usually found 
It refers to division, apportionment, 
and delivery,8? and if it has any legal technical 
meaning it has such meaning with reference to de- 
erees of distribution in probate courts.®® 
has also been interpreted judicially as implying 
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existed.?? 
The word 


as used in the statute granting ad- 
ministration to distributees where 
there is no will, means those who 
would be entitled under the statute 
of distribution to the personal es- 
tate of the decedent if he had died 
dntestate; and where the _ statute 
granted administration with the will 
annexed to the person who would 
have been entitled to administration 
if there had been no will on the re- 
fusal of an executor, a devisee and 
legatee had no preferable right to be 
appointed, such person not being a 
“distributee.” Smith v. Lurty, 107 
Va. 548, 551, 59 SE 403, 404. 

[ec] “Creditor” distinguished.—A 
creditor of an estate who has recov- 
ered a judgment on his claim in the 
county court is not a ‘“distributee” 
of the estate. Wolf v. Griffin, 13 Ill. 
A. 559, 560. See also Equitable Trust 
Co. v. Clark, 119 Tll. A. 341, 342 (hold- 
ing a creditor not a “distributee’’). 


b — Henry v. Henry, 31 N. C. 278, 
ee 

93. Henry v. Henry, 31 N. C. 278, 
280. But see Henry v. Henry, supra 


at page 285 (where Ruffin, C. J., dis- 
senting, said: “But ‘distributees’ is 
not a word at all known in the law 
or the language. Until my Brothers 
told me, that they understood what 
it meant, I must humbly beg pardon 
for saying, that I looked upon it as 
a newly invented barbarism, and 
without any settied sense. Indeed, I 
do not now understand from what 
source the meaning of the term is de- 
rived. I believe it is a phrase which 
is sometimes used in common par- 
lance by persons, who are not of the 
profession and do not aim at accura- 
ey in speaking on legal subjects. 
Some members of the bar may have, 
thence, fallen into the use of it some- 
times in discussion, when precision 
of expression is of the less impor- 
tance, as there is opportunity for 
explanation. But those, who indulge 
themselves in that mode of speech, 
are so sensible of its impropriety, 
that, as Judge Henderson remarked 
in Croom v. Herring, 11 N. C. 393, 
they seldom use ‘distributee’ with- 
out an apology; knowing that it is 
not to be found in any English dic- 
tionary, or English book—much less 
in a law book. I believe I may add, 
that up to this day, it has not ob- 
tained admission into any American 
dictionary, though at least one of 
them has been sirpposed to have taken 
in every word that could possibly be 
tolerated. But when used, it has 
not seemed to me, at least, to be in 
any definite sense. Like ‘heirs’ in 
reference to personalty, it has ap- 
peared to be intended sometimes to 
designate children by it; at others, 
the widow and children, or all the 
kindred or a single one, that may be 
entitled to distributive shares or the 
whole property, by original right or 
by representation; or even a person 
entitled to a share by assignment. T 
know, I have heard a single child 
called ‘sole distributee;’ and also that 
one, who had purchased a share, ‘had 
become a distributee.’ So, I had real- 
ly supposed, that there was no mean- 
ing attached to the word by itself, 
in the mind of any one, but that it 
varied in vulgar use with the con- 
text; and that, therefore, it was whol- 
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take intestate estates;°! the persons who are en-- 
titled, under the statute of distribution, to the per- 
sonal estate of a person who is dead intestate.°? The 
word is now in common use among the legal pro- 
fession, and the fact that it has ben adopted by 
the profession and the legislature is a convincing 
proof that the necessity for a new word really 


Distributee’s share. A proportionate part of what- 
ever fund is left’ after the debts and expenses of 
administration have been paid. 

. DISTRIBUTION.® The act of distributing or dis- 
pensing ;°° the act of dividing or portioning among 


ly inappropriate to describe a title 
to property in pleading the entries”); 
Croom v. Herring, 11 N. C. 393, 398 
(where the court said: ‘Distributee 
is sometimes used, but scarcely ever 
without an apology for it; a term of 
our own coinage, which is not to be 
found in Johnson’s Dictionary, in Ja- 
cob’s Law Dictionary, nor in any oth- 
er that I know of”). 

94. Wright v. Holmes, 100 Me. 
508, 510, 62 A 507; 3 LRANS 769, 4 
AnnCas 583. See also Distributive 
Share post p 1292. 

95. Distributien: Of: 

Bank assets see Banks and Banking 

§ 541 et seq. 

Bankrupt’s estate see Bankruptcy §$§ 

545-573. 
reayeey for causing death see Death 


Decedent’s estate see Descent and 
Distribution ante p 795; Executors 
and Administrators [18 Cye 594]. 

Estate assigned see Assignments for 
Benefit of Creditors § 450 et seq. 

Fund in possession of receiver see 
Receivers [34 Cye 371]. 

Governmental powers and functions 
see Constitutional Law § 234 et 
seq. 

Insolvent’s estate see Corporations; 
Executors and Administrators [18 
Cye 594]; Insolvency [22 Cye 1323]. 

Insurance company assets see Insur- 
ance [22 Cye 1426]; Mutual Benefit 
Insurance [29 Cyc 58]. 

Law reports see Reports [34 Cyc 
1614]. 

Prize money see War [40 Cye 381]. 

Proceeds of sale by judicial authority 
see Admiralty §§ 288-294; Attach- 
ment § 590 et seq; Creditors’ Suits 
§ 175; Executions [17 Cye 1351]; 
Judicial Sales [24 Cye 74]; Me- 
chanics’ Liens [27 Cye 451]; Mort- 
gages [27 Cyc 1496]; Partition [30 
Cye 291]; Recognizances [34 Cye 
573]; Sheriffs and Constables [35 
Cye 1703]; Shipping [36 Cyc 425]. 

Property fraudulently conveyed see 
gee Conveyances [20 Cyc 


Road tax see Highways [37 Cyc 325]. 
School tax see Schools and School 

Districts [35 Cye 1046]. 

Tax, between state and municipality 

see Taxation [37 Cyc 1589]. 
eters property see Trusts [39 Cye 

96. Webster D. [quot Fairbairn v. 
Moody, 116 Mich. 61, 65, 74 NW 386, 
75 NW 469]. 

[a] “Disposal” synonymous. — 
Scully v. Squier, 13 Ida. 417, 431, 90 
P 573, 30 LRANS 183; Goldberg v. 
Kidd, 5 S. D. 169, 179, 58 NW °574. 

[b] Payment distinguished. — 
Within a statute providing for an 
allowance to a referee of commis- 
sions when he is required to distrib- 
ute any of the proceeds of a sale, a 
payment of the proceeds to the par- 
ties entitled in accordance with their 
respective rights is not a “distribu- 
tion” of such proceeds. Harrington 
v. Bayles, 40 Misc. 388, 82 NYS 379, 
388. 

[c] “Purchase” of stock distin- 
guished.— Where a contract between 
an inventor and capitalists, who had 
each contributed two hundred and fif- 
ty dollars for the perfection of a ma- 
chine, provided that the capitalists 
were to contribute a certain amount 
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several or many;*? the act of dividing or making an 
apportionment ;°* apportionment.°® The term as ap- 
plied to a publieation like a newspaper or periodical 
imports a delivery to persons who have bought or 
otherwise become entitled to the same.* 
DISTRIBUTIVE. Serving to divide and assign 


in portions. 
Distributive justice. 


another.® 


of money, and that the inventor, in 
lieu of money, Was to give his proc- 
ess and time to the enterprise, and 
that when it was under way a cor- 
poration should be formed to manu- 
facture the desired product, and fur- 
ther that the interest of the in- 
ventor in the capital stock of 
the corporation should be three fifths, 
and the interest of the capitalists two 
fifths, and that the capital stock 


should be distributed accordingly, it | 


was held that the capitalists were 
entitled to two fifths of the capital 
stock of the corporation after it was 
formed. The privilege of going into 
the market and buying stock of the 
concern at market rates would not 
seem to be an interest which satis- 
fies either the meaning of the agree- 
ment or the equities of the parties, 
and such purchase would scarcely be 
a “distribution” of stock. 
Smokeless Powder Co. v. Hunter, 100 
App. Div. 191, 196, 91 NYS 620, 623. 

97. Webster D. [quot Fairbairn v. 


Moody, 116 Mich. 61, 65, 74 NW 386, | 


75 NW 469]. 

fa] Distribution policy plan.—The 
“distribution policy plan,” in the life 
imsurance business, is a plan where- 
under all the policies issued in any 
one year to policy holders in the dif- 
ferent parts of the world constitute 
a class, and all profits and surplus 
derived from premiums on all such 
policies during a period of twenty 
years are accumulated until the end 
of such period, and then distributed 
for the benefit of such policies as are 
in force at the end of such period, and 
thereby each of such policy holders of 
such class acquires a contingent in- 
terest, in the event of survivorship 
of such period, in the profits and 
surplus which might be realized from 
the premiums on their policies in 
such class. Horton v. New York L. 
os Co., 151 Mo. 604, 610, 52 SW 356, 

57. 

[b] “A scheme for the distribution 
of prizes by chance may provide for 
distributing them all at one time or 
at several times, absolutely to one 
set of persons or conditionally to that 
set or class. It may allow one per- 
son to exhaust all his chances be- 
fore other persons accept a chance, 
and still the scheme is within that 
definition [of lottery].” Fleming v. 
Bills, 3 Or. 286, 291. 2 

98. In re Creighton, 12 Nebr. 280, 
282, 11 NW 313. 

99. Webster D. [quot Fairbairn v. 
Moody, 116 Mich. 61, 65, 74 NW 386, 
7> NW 469}. 

{aj o“ ject to the distribution of 
the legal heirs” as used in a deed. 
Sasser v. McWilliams, 73 Ga. 678, 683. 
Alsdorf, 25 Hun 


—wWithin the meaning of the term as 
used in a contract for the publication 
of an advertisement in a certain peri- 
odical, and to pay therefor at the rate 
of twenty dollars for each and every 
thousand copies of the total number 
printed and delivered for distribution, 
the act of leaving the periodical at 
houses in the principal streets of the 
city, four copies at a time, by boys 
employed for that purpose, is not a 
“distribution.” Dawley v. Alsdorf, 25 


Hunter | 


That virtue the object of 
whieh is to distribute rewards and punishment to 
each one according to his merits, observing a just 
proportion by comparing one person or fact with 
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Distributive share.* A definite portion in money 
of the residue of a personal estate of an intestate;> 
the share which a person takes in personal property 
in case of intestacy.® 
that the term may be applicable to real as well as 
personal property.’ 


It has been held, however, 


DISTRIBUTIVELY. Respectively.§ 


and rewards.® 
DISTRICT.?° 


DISTRIBUTIVO. 
justice, that branch which deals with punishments 


In Spanish law, distributive 


A defined portion of a state, coun- 


ty, town, borough, or city for legislative, judicial, fis- 


Hun (N. Y.) 226, 227: 

2. Webster New Int. D. 

3. Bouvier L. D. [quot Bowman v. 
McLaughlin, 45 Miss. 461, 495]. See 
ae Commutative Justice 12 C. J. p 


4. See also Distribution ante p 
1291; Dividend post; and generally 
Descent and Distribution ante p 795. 


5. Disston v. McClain, 147 Fed. 
114, 117, 77 CCA 340. 

{a] Statutory definition. — “The 
expression ‘distributive shares’ has 


always been regarded as meaning the 
shares of personal property which 
are distributed in a case of intestacy 
by virtue of statutes commonly called 
statutes of distribution. The New 
York statute of distritutions, for in- 
stance, ‘is taken from the English 
statute of 22 and 23 Charles II, ec. 10, 
which was borrowed from the 118th 
Novel of Justinian, and, except in 
some few instances mentioned in the 
statute, is governed and construed by 
the rules of the civil law, and not, 
as is the statute of descents, by the 
common law. The share which comes 
to a person under this statute is des- 
ignated a distributive share.’” Red- 
field L. & Pr. Surr. Ct. (6th ed.) § 
216 [quot Baldwin v. Eidman, 202 
Fed. 968, 977]. 

{[b] Intestacy as essential ele- 
ment.—(1) Where sums of money 
are received by claimants under a 
deceased person’s will, under a com- 
promise contract made by them with 
the executor of the will, sanctioned 
by a court having jurisdiction of the 
will and of the estate devised, the 
sums of money so received do not 
fall within the category of legacies 
or “distributive shares” in intestates’ 
estate, which are subjected to an in- 
ternal revenue tax by the United 
States. Page v. Rives, 18 F. Cas. No. 
10,666, 1 Hughes 297, 304. (2) Where 
an antenuptial contract provided that 
the wife should receive one sixth 
of her husband’s estate, instead of 
one third, as her distributive share, 
it was held that, although the hus- 
band left a will, the wife was still 
entitled to receive such portion. The 
court said: ‘They further contend 
that under the agreement she takes 
no interest in the personal estate, be- 
cause the words used are that she 
shall receive one sixth part only, in- 
stead of one third part as her ‘dis- 
tributive share’ of his personal es- 
tate; that the words ‘distributive 
share,’ in their legal meaning, relate 
only to an intestate. estate, or to an 
estate made intestate as to a widow 
by her waiving the will; that this is 
not an intestate estate in either 
sense, and therefore that the contract 
gives her no right to any portion of 
his personal estate. Such we under- 
stand to be the contention in behalf 
of the residuary legatees. But this is 
too strict and technical a construction 
of the words used. The meaning is, 
that she shall receive one sixth part 
of his personal estate.” Taft v. Taft, 
163 Mass. 467, 468, 40 NE 860. 

[ec] Not a term of devise.—Where 
testator gave his residuary estate to 
a trustee to pay enumerated bequests 
and convert the residue into money 
and invest it in real estate and pay 
the net income to his two daughters 


and granddaughter until they reached 
the age of thirty, and further pro- 
vided that, as each arrived at that 
age, she could demand and receive a 
third as her ‘distributive share’ to 
hold the same to her and her heirs 
forever, and, if either of the daugh- 
ters or granddaughter died without 
issue and before receiving her dis- 
tributive share, her share should go 
to the surviving daughters or grand- 
daughter, the words “distributive 
share” merely referred to the quan- 
tum of the estate which the bene- 
ficiaries were to take if they took at 
all, and the werds could not be con- 
sidered as terms of devise. In re 
Blake, 157 Cal. 448, 463, 108 P 287, 


293. 

[ad] “Dividend” syncnymous.—The 
provisions of L. (1874-1875) ¢ 236, 
which enacts “that all dividends here- 
tofore declared or which shall here- 
after be declared by any corporation, 
company, or association, whether 
ehartered or not, which shall not be 
recovered or clairaed by suit by the 
parties entitled thereto for five years 
after the same were or shall be de- 
clared, shall be paid by the corpora- 
tions,” etc, to the trustees of the 
university, are in conflict with Const. 
art IX,’ § 6. The word “divided” as 
used in that section of the constitu- 
tion is synonymous with “distribu- 
tive shares,” and is used as a convert- 
ible term meaning the same thing, 
namely, “dividends or distributive 
shares of the estates of deceased per- 


sons.” State Uniy. v. North Carolina 
Fees 76 N. C. 103, 105, 22 AmR 
[e] That the distributive share of 


the personal property to which an 
alien is entitled may be recovered 
by him see Aliens § 39 note 65 [a]. 

6. Guice v. Guice, 150 Ala. 552, 
557, 43 S 199; Dis. op. In re Vowers, 
45 Hun (N. Y.) 418, 420. 

7 Jones v. Myatt, 153. N. C. 225, 
69 SE 135, 136. 

8. Webster Int. D. [quot Stafe v. 
Gaughan,,124 Ark. 548, 554, 187 SW 
918] (where it is said that there is, 
however, a slight distinction between 
the two words, in that “respectively” 
distributes by particularizing). 

9. Escriche Diccionario. 

10. District: 

Assessment district see Municipal 

Corporations [28 Cyc 1122]. 
Attorney see District and Prosecut- 

ing Attorneys post p 1294. 

Clerk see Clerks of Courts § 1. 
Collection district for internal reve- 
nue purpose see Internal Revenue 

[22 Cyc 1658]. 
Court see Courts § 407 et seq; Fed- 

eral Courts. Te 
ise district see Drains [14 Cy 
Election district see Elections [15 

Cye 309]. 

Fire district see Municipal Corpora- 
tions [28 Cyc 293]. ‘ 
Highway district see Highways [37 


Cye 210]. 

Irrigation district see Waters [40 
Cyc 817]. 

Judge see Judges [23 Cyc 562]. 


Judicial district see Courts §-119; 
Federal Courts. 

Legislative district see States [36 
Cyc 845]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


eal, or election purposes;11 a precise portion of terri- 
tory or division of a state;!* a portion of territory 


of undefined extent.1* It may be 


meaning as county,'* although an area larger or 


DISTRICT 
of the word.1® 


given the same 
ity. 9719 


smaller than a county may be intended by the use 


a district see Levees [25 Cyc 


Local option district see Intoxicat- 
ing Liquors [23 Cyc. 89] 

Meaning of term as used in constitu- 
tional provision guaranteeing trial 
by jury see Juries [24 Cyc 100]. 

Mining or mining district see Mines 
and Minerals [27 Cye 539]. 

Of Alaska see Alaska 2 C. J. p 1026. 

Ot Columbia see District of Columbia 
post. 


Poor law district see Paupers [30 
Cye 1067]. 

Road district see Highways [37 Cyc 
210]. 


School district see Schools and School 
Districts [35 Cyc 831]. 

Stock law district see Animals [2 Cye 
831]. 

Taxing district see Taxation [37 Cyc 
946 


if 
weil district see Waters [40 Cyc 
774 


11. Webster D. [quot State  v. 
Skirving, 19 Nebr. 497, 502, 27 NW 
723; Chicago, ete., R. Co. v. Oconto, 
50 Wis. 189, 195, 6 NW 607, 36 AmR 
840]; Keely v.. Sanders, 99 U. S. 441, 
448, 25 Le ed. 327; Sharpleigh v. Sur- 
dam, 21 F. Cas. No. 12,711, 1 Flipp 
472, 476; Hughes v. Ewing, 93 Cal. 
414, 419, 28 P 1067; Ticknor v. Mc- 
Clelland, 84 Ill. 471, 477: Cook v. Kent 
County, 190 Mich. 149, 154, 155 NW 
1033; Brown v. Raynor Tp. Hlectric 
Light Co., 208 Pa. 453, 458, 57 A 904, 
905; Bly v. White Deer Mountain Wa- 
ter Co., 197 Pa. 80, 46 A 929, 932 
Com. v. Durnbauld, 97 Pa. 293, 304. 

{a] “In its ordinary meaning the 
word district is commonly and prop- 
erly used to designate any one of the 
various divisions or subdivisions into 
which the state is divided for politi- 
cal or other purposes, and may refer 
either to a congressional, judicial, 
senatorial, representative, school or 
road district, depending always upon 
the connection in which it is used.’ 
Olive v. State, 11 Nebr. 1, 13, 7 NW 


444 
“District meetings”  distin- 


b 
Peete from “town meetings.”— 


Comstock v. Lincoln School Commit- 
tee,) 172.7 1827, -829,) 24- AP 145. 

{c] Another definition.—‘‘The po- 
litical subdivision of the State, cre- 
ated and existing by legislative act.” 
Peo. v. Shea, 73 App. Div. 282, 235, 
76 NYS 679. 

[d] “Precinct” is used as synony- 
mous in election statutes. Welsh v. 


Shumway, 232 Ill. 54, 68, 83 NE 549; 
Peo. v. Markiewicz, 225 Ill. 563, 80 
NE 256, 258 

fe] “Prim district.”—Peo._ v. 


PET ny 225 Ill, 563, 80 NE 256, 


{f] As meaning “division.”—Pot- 
ter v. Santa Barbara County, 160 Cal. 
7849, 354, 116 P 1101. 

12. State v. Bunker, 38 Kan. 737, 
741, 17 P 651 [quot State v. Knapp, 
40 Kan. 148, 150, 19 P 728]. 

13... Webster Int. D. [quot Sund- 
strom v. Puget Sound. Tract., ete., 
Co., 90 Wash. 640, 645, 156 P 828]. 
14. Chicago v. Knobel, 232 Ill. 112, 
NE 459, 460; State v. O’Brien, 35 
Mont. 482, 90 P 514, 518, 10 AnnCas 
1006; State v. McDonald, 109 Wis. 
506. 516, 85 NW 502 

15. Union Pac. R. “Co. v. Cheyenne, 
113 U. S. 516, 524, 5 SCt 601, 28 L. ed. 
1098; Adams. v. Southern R. Co., 167 
Ala. :\383, 52 S439, 441; State v. 
Kemp,. 34 Minn. 61, 62, 34 NW 349; 
State v. Durflinger, 73 Oh. St. 154, 76 
NE 291, 292; Schubel v. Olcott, 60 
Or. °503,,515, 120 P 375; State v. Mc- 
Donald, 109 Wis. 506, 85 SW 502, 505; 
McKay v. Cape Breton, 21 N. S. 492, 
496 [app dism 18 Can. S. C. 639]. 

“It may comprise territory of 
greater extent than a county, as a 
judicial district, ete, or may con- 
tain but a small portion of the ter- 
ritory of a county or city, as a 
school district.” State v. Skirving, 19 
Nebr. 497, 502, 27 NW 723. 

16. Sharpleigh v. Surdam, 21 F. 
Cas. No. 12,711, 1 Flipp, 472, 475. 

17. Sharpleigh v. Surdam, 21 F. 
Casin Nomi 27 lij-deMipp) 472, 7475: 

[a] “Closed district..—Smith v. 
Boutillier, 42 N.S. 1, 5. 

[b] “Open district."—Smith  v. 
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The term does not necessarily mean 
a civil division in a state,'® but may be synonymous 
with ‘‘region,’’ 17 “section of country,’’ +® or local- 


Boutillier, 42 N. S. 1, 5. 

[c] “Settled residential district.” 
—Sundstrom v. Puget Sound Trac- 
tion, etc., Co., 90 Wash, 640, 645, 156 
P 82s. 

18. Sharpleigh v. Surdam, 21 F. 
Cas. No. 12,711. 1 Flipp. 472, 475. 

[a] District of a vailroad.—Where 
two railroads agreed as_ follows: 
“Each company shall be at liberty 
to apply to Parliament for the pow- 
er to construct lines in its own dis- 
trict for the accommodation of the 
local traffic in such district; but 
neither company shall directly or in- 
directly promote or support any new 
line in the district of the other,” it 
was held that the district of a rail- 
road company includes the district 
adjacent to its line from which traf- 
fic is drawn to that line, and if two 
companies draw traffic from the same 
districts such district belongs to 
them both. Caledonian R. Co. v. 
North British R. Co., 2 R. & Can. Tr. 
Cas. 285. 

{b] More interior district.—Under 
an act prescribing a penalty upon any 
ship which, having arrived within 
the limits of the United States from 
any foreign port, shall depart with- 
out report or entry, unless to pro- 
ceed on her way to some “more in- 
terior district,’ by this phrase is in- 
tended ‘a district which, with refer- 
ence to local and geographical posi- 
tion, and in common usage, is deemed 
interior to another, that is, further 
within the indentations or inlets of 
the contiguous or surrounding coun- 
try, than that in which the vessel 
has already arrived, and through 
which she would or might ordinarily 
pass, in order to reach such inner 
district.” Thus New York is not a 
“more interior, district’? with refer- 
ence to Barnstable, Massachusetts. 
U. S. v. Bearse, 24 F. Cas. No. 14,552, 
4 Mason 192, 195. 

19. Sharpleigh v. Surdam, 21 F. 
Cas. No. ‘12,711, 1! Plipp. 472, 476; 
Peo. .v. ‘Shea;\.73\ App. Div. 232, 76 
NYS 679, 681; Silver Bow County v. 
Davis, 6 Mont. 306, 310, 12 P 688. 
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By Apert Dr Forest Ty er * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1296] 
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3. Upon Change of Venue [§ 91] p 1351 
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ED 


[§§ 1-2 


4, Assistants to United States District Attorneys [§ 92] p 1351 


CROSS REFERENCES 


cat hea eae see Attorney-General 6 C. J. p 


- $ 
City attorney generally see Municipal Corporations [28 


Cyc 584]. 
near prosecutions generally see Criminal Law 16 
alas pk Bs 
Disbarment see Attorney and Client § 60. 
Divoree suit, intervention of prosecuting attorney see 
Divorce [14 Cyc 655]. 
Grand jury see Grand Juries [20 Cyc 1338]. 


Indictment and information generally see Indictments 
and Informations [22 Cyc 203]. 

Malicious prosecution, advice of prosecuting attorney as 
defense see Malicious Prosecution [26 Cyc 23]. 

Mandamus see Mandamus [26 Cyc 200]. 

Officers generally see Officers [29 Cyc 1356]. 

Quo warranto, prosecuting attorney as necessary party 
see Quo Warranto [32 Cyc 1441]. 

Witnesses, privileged communications to prosecuting at- 
torney see Witnesses [40 Cyc 2369]. 


I. ORIGIN AND NATURE OF OFFICE 


[§ 1] A. In General. The officers appointed 
or elected in the different states to represent, in 
their respective districts, the state or county in ju- 
dicial proceedings, more particularly to prosecute 
for crimes and offenses, are variously designated 
in the state constitutions and statutes as ‘‘prosecut- 
ing attorneys,’’ ‘‘state’s attorneys,’’ ‘‘common- 
wealth’s attorneys,’’ ‘‘distriet attorneys,’’ ‘‘cirenit 
attorneys,’’ ‘‘eounty solicitors,’’ ete.1 In some states 
the prosecuting attorney and the county or district 
attorney are identical officers,? while in others a 
prosecuting attorney and a district attorney® or a 
state’s or commonwealth’s attorney and a county 
attorney,‘ are distinct and separate officers. For 
convenience the term ‘‘prosecuting attorney’’ will 
be used in this article in discussing the law relat- 
ing to these public officials as a class. Prosecuting 
attorneys are judicial® or quasi judicial ® officers, 
and as such must act impartially in the conduct of 
public business.’ Like other attorneys,® they are 
officers of the court;® but they are not a part of 
the court because of their office. A prosecuting at- 


1. See constitutional and _ statu- 


Wash. 443, 445, 105 P 1035, 134 AmSR 


torney is a public officer because he represents the 
sovereign power of the people of the state by whose 
authority and in whose name, under the constitu- 
tion, all prosecutions must be conducted, and not 
because of his relation to the court.?° 

Number of prosecuting attorneys. The state may 
provide as many prosecuting attorneys as are neces- 
sary to prosecute criminals and otherwise protect its 
interests,’ subject of course to constitutional re- 
strictions.17 It may provide one for each county 
or for certain counties only,? or it may establish 
separate officers within the same district, one rep- 
resenting the state in superior courts, and the other 
in inferior courts.** 

[§ 2] B. Relation to Attorney-General. The 
functions now exercised by prosecuting attorneys 
were originally performed by the attorney-general 
and such deputies as he might appoint, or by local 
assistants designated by law; but subsequently the 
office of prosecuting attorney was established as a 
distinet office, and sucl/officers are now generally 
more or less independent of the attorney-general.?° 


a S. C.—State v. Jeter, 12 S. C. L. 


tory provisions; and cases infra this| 1119, 21 AnnCas 331. 233. 
article. Wis.—Rock v. Ekern, 162 Wis. 291, W. Va.—State v. Ehrlick, 65 W. Va. 
2. State v. Bowles, 70 Kan. 821,| 294, 156 NW 197, LRAI916D 459;/ 700, 64 SE 935, 23 LRANS 691. 


823, 79 P 726, 69 LRA 176; State v. 
Nulf, 15 Kan. 404, 406; Bush v. State, : 
62 Nebr. 128, 86 NW 1062; State v. 3 
Salge, 2 Nev. 321; Spokane County v. 8, 
Allen, 9 Wash. 229, 37 P 428, 483 Am x 
SR 830. Cas, 

“Under the laws of Kansas, the| ing, 
‘prosecuting attorney’ is always the 
‘county attorney,’ (Gen. St. 283, 284, 


eet v. Rindskopf, 43 Wis. 344, 


See infra §§ 42-45. 

See Attorney and Client § 10. 
Fifth Nat. Bank v. Long, 9 F. 
No. 4,780, 7 Biss. 502, 503 (hold- 
however, that a United States 
district attorney is not so far an of- 
ficer of the United States court that 


See generally Attorney-general 6 
Cc. J. p 804. 

“The prosecuting, or state’s attor- 
ney as he is designated in this state, 
is an expansion of the old English 
office of attorney general. He con- 
ducts suits on behalf of the central 
government. The colonies each had 
an attorney general, and Connecticut 


§§ 135-137;) that is, every criminal 
action prosecuted in the name of the 
state must be prosecuted by the coun- 
ty attorney, who is the public prose- 
eutor. Therefore, for the purpose of 
prosecuting criminal actions, the 
prosecuting attorney and the county 
attorney is one and the same person.” 
State v. Nulf, supra [quot State v. 
Bowles, supra]. 

Ind. 


3. Dodd _ v. 
292. 

4. Adams v. Com.. 111-SW 348, 128 
Ky. 255, 33 KyL 179. 

5. State vy. Ellis, 184 Ind. 307, 312, 
112 NE 98 [cit Cyc]; Griffith v. Slin- 
kard, 146 Ind. 117, 121, 44 NE 1001; 
State v. Henning, 33 Ind. 189, 191; 
Fellows v. New York, 8 Hun (N. Y.) 
484, 488. Compare State v. Black, 
(Ala.) 74 S 387 (circuit solicitor not 
judicial officer nor solicitor of circuit 
court, but ministerial officer of ter- 
ritory composing circuit); Yolo Coun- 
ty v. Joyce, 156 Cal. 429, 105 P 125 
(where the distyict attorney was 
held to be an executive officer). 

6. Ark.—Holder v. State, 58 Ark. 
473,°481, 25 SW 279. 

Mich.—Peo. v. Bemis, 51 Mich. 422, 
424, 16 NW 794. 

N. M.—State v. Romero, 17 N. M. 
88, 97, 125 P 617 

Pa.—Com. v. Bubnis, 197 Pa. 542, 
550, 47 A 748; Com. v. Nicely, 130 
Pa. 261, 270, 18 A 787. 

Wash.—State v. Montgomery, 56 


Sweetser, 14 


it can compel him to enter the ap- 
pearance of the government in a 
case); Taylor v. State, 49 Fla. 69, 76, 
38 S 380; State v. Ellis, 184 Ind. 307, 
312, 112 NE 98 [cit Cyc]; Griffith v. 
Slinkard, 146 Ind. 117, 121, 44 NE 
ie State v. Henning, 33 Ind. 189, 
pi ie 

fa] In Alabama the county solici- 
tor is not an officer of any particular 
court. State v. Black, 74 S 387. 

10. Fleming v. Hance, 153 Cal. 162, 
167, 94 P 620. 

11. State v. Black, (Ala.) 74 S 387; 


Ex _p. Lusk, 82° Ala. 519, 2 S 140; 


Dodd v. Sweetser, 14 Ind. 292. 

Number of deputies or assistants 
see infra § 78. 

12. State v. Black, (Ala.) 74 8S 
3887; Fleming v. Hance, 153 Cal. 162, 
94 P 620. 
aaa Ex p. Lusk, 82 Ala. 519, 2 S 

14. Dodd v. Sweetser, 14 Ind. 292. 

15. Ind.—State v. Ellis, 184 Ind. 
307, 112 NE 98. 

Md.—Hawkins v. State, 81 Md. 306, 
32. A. 278. 

N. H.—Fletcher v. Merrimack 
County, 71 N. H. 96, 98, 51 A 271. 

N. D.—Ex p. Corliss, 16 N. D. 470, 
515, 114 NW 962. 

Pa.—Gilroy v. Com., 105 Pa. 484; 
Rowand vy. Com., 82 Pa. 405; Noth- 
stein v. Carbon County, 17 Pa. Co. 
206; Com. v. Allen, 15 Pa. Co. 2d73 
Com. v. English, 11 Phila. 439, 443. 


in the early part of the eighteenth 
century established local assistants 
to the attorney general, and from 
this beginning the present system 
of public prosecuting officers has been 
established. .Their most important 
duties are connected with criminal 
prosecutions, which are brought in 
the name of the state, and the prose- 
ecuting attorney in such cases is act- 
ing as the agent of the state, and 
not as a local officer.” Ex p. Corliss, 
“atyy {cit Fairlie Local Government 
p 104}. ; 

“By the act of June 19, 1789, the 
president of the state, with the ad- 
viee of the council, was empowered 
to appoint in each county a solicitor 
to act in behalf of the state, who, in 
the absence of the attorney-general, 
should have all his powers and au- 
thority. ... This appears to be the 
origin of the office of county _solici- 
tor.” Fletcher v. Merrimack County, 
supra. 

‘Prior to the act of 1850, creating 
the office of district attorney, the 
pleas of the Commonwealth were all 
conducted by the attorney-general or 
his deputies, whom he was author- 
ized by law to appoint, but whose 
duties have never been fully defined 
by the Legislature Presumably then, 
they were the same in the district 
in which he acted as were those of 
his principal, the attorney-general 
himself, so that the law of 1850, 


= For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 3-4] 


[§ 3] C. Constitutional or Statutory Office. The 
office of prosecuting attorney is generally provided 
for by the state constitution,1® and in such ease it 
cannot be abolished or changed by the legislature,1? 
unless provision for such abolition or change is made. 
In other states prosecuting 
attorneys are statutory officers,!® and where the of- 
fice is so created it may be abolished or changed by 
The office of special attorney for 


in the constitution.!§ 


the legislature.?° 
the state in a county, such officer to 


and control of all prosecutions in the county imvoly- 
ing a specified class of cases, as the violation of 
the liquor laws, can be created only by the legisla- 
ture; and a statute leaving the creation of such 


office to the governor is invalid.?? 


which made it incumbent upon the 
district attorney to perform all du- 
ties which then by law were to be» 
performed by the deputy attorney- 
generals, clothed him with the pow- 
ers of those deputies, which, by nat- 
ural inference, were the powers inci- 
dent to the office of the attorney- 
general, so that it would appear that 
within the county for which he is 
elected, the district attorney may 
exercise the same authority in mat- 
ters relating to criminal jurispru- 
dence that the attorney-general might 
have done before the office of dis- 
trict attorney was created.” Com. 
v. English, supra. 

Exclusive and concurrent powers 
of attorney-general and prosecuting 
attorney see infra § 34. as 

16. See constitutional provisions; 
and: 

Ala.—State v. Black, 74 S 387; Bx 
p. Lusk, 82 Ala. 519, 2 S 140; Ex p. 
Wiley, 54 Ala. 226. 

Cal.—Fleming v. Hance, 153 Cal. 
162, 94 P_ 620. 

Colo.—McMullin v. Montrose Coun- 
ty, 29 Colo. 478, 68 P 779. 

Tll.—Peo. v. Williams, 232 Ill. 519, 
83 NE 1047; Cook County v. Healy, 
222 Ill. 310, 78 NE 623. 

Ind.—State v. Patterson, 181 Ind. 
660, 105 NE 228; Griffith v. Slinkard, 
146 Ind. 117, 44 NE 1001; Moser v. 
Long, 64 Ind. 189. 

Ky.—Thompson v. Carr, 13 Bush 
215. Compare Bruce v. Fox, 1 Dana 
447 (holding that an office may be 
created by statute, the term of which 
is fixed by the constitution). 

La.—State v. Labry, 120 La. 434, 45 
S 382. 

Miss—Fant v. Gibbs, 54 Miss. 

6. : 

N. D.—Ex p. Corliss, 16 N. D. 470, 
114 NW 962. 

Or.—State v. Walton, 53 Or. 557, 
99 P 431, 101 P 389, 102 P 173. 

Pa.—Com. v. McHale, 97 Pa. 397, 39 
AmR 808. 

17. Ala.—State v. Black, 74 S 387; 
Ex p. Lusk, 82 Ala. 519, 2 S 140; Ex 
p. Wiley, 54 Ala. 226. , 

Ind.—State vy. Johnston, 101 Ind. 
223; Moser v. Long, 64 Ind. 189. 

Ky.—Adams v. Roberts, 119 Ky. 
364, 88 SW 1035, 26 KyL 1271; Tesh 
v. Com., 4 Dana 522. 

Or.—State v. Walton, 53 Or. 557, 99 
P 431, 101 P 389, 102 P 173. 

Pa.—Com. v. McHale, 97 Pa. 397, 39 
AmR 808. 

[a] Legislature cannot confer on 
another officer entire duties of cir- 
cuit solicitor. State v. Black, (Ala.) 
74 S 387. 

{b] Abolishing courts in which 
county solicitor and assistants have 
previously practiced does not abolish 
his office. State v. Black, (Ala.) 74S 


387. 

[ce] Creating another office, and 
requiring that part of the duties 
which would otherwise be performed 
by circuit solicitor to be performed 
by such other officer, does not de- 
stroy office of circuit solicitor. State 
vy. Black, (Ala.) 74 S 387; Ex p. Lusk, 
82 Ala. 519, 2 S 140. 

18. State v. Black, (Ala.) 74 S 387; 
Adams. v, Roberts, 119 Ky. 364, 83 SW‘ 
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utory officer.?? 


states.?4 


have full charge 


1035, 26 KyL 1271; Childs v. State, 4 
ee Cr. 474, 113 P 545, 38 LRANS 
19. In re Gilson, 34 Kan. 641, 9 P 
763; State v. Davis, 44 Mo. 129; Dins- 
more v. State, 61 Nebr. 418, 85 NW 
445; State v. Trewhitt, 113 Tenn. 561, 

82 SW 480. 
34 Kan, 


20. Kan.—In 
641, 9 P 763. 

Ky.—Tesh v. Com., 4 Dana 522. 
plo iiate v. Davis, 44. Mo. 

Nebr.—Dinsmore y. State, 61 Nebr. 
418, 85 NW 445. 

Tenn.—State v. Trewhitt, 113 Tenn. 
561, 82 SW 480. 

[a] No vested interest in stat- 
utory office.—“But the whole doctrine 
upon which the case is placed for 
the plaintiff is without support. It 
proceeds upon the theory that a per- 
son in the possession of a public 
office created by the Legislature has 
a vested interest, a private right of 
property, in it. This is not true of 
offices of this description in this 
country; they are held neither by 
grant nor contract. A mere legisla- 
tive office is always subject to be 
controlled, modified, or repealed by 
the body creating it. In England, 
offices are considered incorporeal 
hereditaments, grantable by the 
crown, and a subject of vested or 
private interests. Not so in_ the 
American States; they are not held 
by grant or contract, nor has any 
person a private property or vested 
interest in them, and they are there- 
fore liable to such modifications and 
changes as the law-making power 
may deem it advisable to enact.” 
State v. Davis, 44 Mo. 129, 131. 

21. State v. Butler, 105 Me. 91, 73 
a 560, 24 LRANS 744, 18 AnnCas 


4, 

22. The Anna, 1 F. Cas. No. 402, 
Blatchf. Prize Cas. 337. 

23. Status of deputies and as- 
sistants see infra § 78. 

24 See constitutional and _ stat- 
utory provisions; and Fellows v. New 
York, 8 Hun (N.-Y.) 484, 488; Noth- 
cue vy. Carbon County, 17 Pa. Co. 
206. 

“Whether an office is one of the 
county, or of the State government 
is purely a question depending upon 
its classification by law. I think it is 
manifest, under the statute above re- 
ferred to, that the district attorney 
himself is an officer of the State gov- 
ernment. He is classified among the 
judicial officers of the state.” Fel- 
lows v. New York, supra. 

25. Ark.—Speer v. Wood, 128 Ark. 
183, 193 SW 785. 

Fla.—Taylor v. State, 49 Fla. 69, 
88 S 380. But see State v. Barnes, 
24 Fla. 29, 3 S 433 (holding that a 
prosecuting attorney is a county of- 
ficer within the meaning of a con- 
stitutional provision relating to com- 
pensation of county officers). 

. M.—State v. Romero, 17 N. M. 
88, 125 P 617. 
‘nt Y.—Fellows v. New York, 8 Hun 

Oh.—State v. Lucas County, 28 Oh, 
Cir>'Ct. 170; 

Compare Tesh v. Com., 4 Dana 


re Gilson, 


[§ 4] D. State or Local Office.%* 
prosecuting attorneys are state officers or county 
officers would seem to depend upon their classifica- 
tion in the constitutions and statutes of the various 
Under some statutes and constitutions 
they are held to be state officers notwithstanding 
their duties are confined to the districts for which 
they are elected or appointed and their compensa- 
tion is paid by the ecounty,?5 while under others 
they are regarded as county officers.?® 
risdictions they are neither state nor county offi- 
cers, but cireuit or district officers.?? 
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A district attorney of the United States is a stat- 


Whether 


In some ju- 


(Ky.) 522 (holding that an act au- 
thorizing employment of a prosecut- 
ing attorney for an inferior court, at 
the option of the judge, does not 
create a state office; but such at- 
torney, when employed, is for the 
time a state officer). 

[a] Rule applied.—(1) The office 
of prosecuting attorney is a _ state 
office within Const. art 19 § 23, lim- 
iting the amount of compensation of 
officers of the state. Griffin v. Rho- 
ton, 85 Ark. 89, 107 SW 380. (2) The 
office of district attorney is a state 
office, and the incumbent is precluded 
by the constitution from receiving 
to his own use any compensation 
other than the salary provided by 
law. _State v. Romero, 17 N. M. 88, 
125 P 617. (8) Prosecuting attor- 
neys are a part of the permanent or- 
ganization of the state government 
and not local officers; hence a statute 
providing for their compensation is a 
law of a general nature which must 
operate uniformly ‘throughout, the 


state. State v. Lucas County, 28 
Oh. Cir. Ct. 170. 
26. Ala.—Ex p. Wiley, 54. Ala. 


226. 

Ill.— Peo. y. Williams, 232 Ill. 519, 
83 NE 1047; Cook County v. Healy, 
222 Ill. 310, 316, 78 NE 6238. Com- 
pare Butzow v. Kern, 264 Ill. 498, 106 
NE 338; Hoyne v. Danisch, 264 IIL 
467, 106 NE 341 (both cases holding 
that a constitutional provision au- 
thorizing the county board to fix the 
compensation of county officers does 
not apply to state’s attorneys). 

Iowa.—Clark v. Tracy, 95 Iowa 410, 
64 NW 290. 
yak Y.—Peo. v. New York, 32 N. Y¥. 


Pa.—Nothstein v. Carbon County, 
17 Pa. Co. 206. 

“The State’s attorney is a county 
officer, and his status, as such, is 
fixed by the _ constitution, which 
creates his office. He is elected for 
and within a county to perform his 
duties therein, and is not distinguish- 
ed in any manner from the clerks of 
the courts, the sheriff, coroner and 
other officers connected with the 
administration of justice within the 


county.” Cook County v. Healy, 
supra, : 
[a] Rule applied.—(1) The county 


solicitor is not a state officer within 
the constitution providing for im- 
peachment of state officers. Ex p. 
Wiley, 54 Ala. 226. (2) The state’s 
attorney is a county officer within 
the constitutional provision that the 
compensation of such officers cannot 
be increased or’ diminished during 
their term of office. Peo. v. Williams, 
232 Ill. 519, 883 NE 1047; Cook Coun- 
ty v. Healy, 222 Ill. 310, 78 NE 623. 
(3) The office of county attorney is a 
county office within a statute relat- 
ing to the filing of statements of con- 
test of election. Clark v. Tracy, 95 
Iowa 410, 64 NW 290. (4) A county 
attorney is a county officer within the 
meaning of a statute requiring that 
resignation of a county officer shall 
be made to the board of supervisors. 
State v. Kovolosky, 92 Iowa 498, 61 
NW. 223. 

27. Merwin v. Boulder County, 29. 
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[§§ 5-8 


II. ELECTION, APPOINTMENT, QUALIFICATION, AND TENURE 28 | 


[§ 5] A. Election or Appointment—1. In Gen- 
eral. The manner of filling the office of prosecut- 
ing attorney, whether by appointment or by elec- 
tion, depends entirely upon the constitution and 
laws of the several states.?® It is now usually pro- 
vided that a prosecuting attorney shall be elected 
by the qualified voters of the county or district in 
which he is to exercise his functions,®° the power 
of appointment being generally limited to the filling 
of vacancies,*! or the designation of a special prose- 
cutor °? and his deputies, substitutes, or assistants.%* 
If no other mode of filling the office is provided 
by law, any court having criminal jurisdiction has 
the power to appoint an attorney to prosecute.** It 
has been held, however, that where the office is cre- 
ated by a constitutional provision which does not de- 
termine whether it is to be an elective or an ap- 
pointive office, no such office exists in the absence 
of legislation providing for filling it.** 

District attorneys of the United States are ap- 
pointed by the president by and with the advice and 
consent of the senate.*° 

Presumption of regularity. The court will pre- 
sume that an incumbent of the office of prosecut- 
ia attorney has been regularly appointed or elect- 
ed.37 

[§ 6] 2. Appointment to Fill Vacancy *8—a. 
Mode of Filling Vacancy. The mode of filling va- 
cancies in the office of prosecuting attorney is gen- 
Colo. 169, 67 P 285; State v.; Tucker, 


84. Tesh v. Com., 


erally provided by statute.2® <A statute creating the 
office of prosecuting attorney and providing for va- 
cancies therein will prevail over general laws as 
to the manner of filling vacancies *° unless the gen- 
eral law is contained in a new constitution.*+ 

[$ 7] b. Power of Appointment. Vacancies in 
the office of prosecuting attorney are usually filled 
by the governor,*? by the court or a judge there- 
of,#8 or by the county board.44 <A justice of the 
peace has no power in the absence of statute to ap- 
point an attorney to conduct a criminal prosecution 
before him.*® Power to appoint a district attorney 
pro tempore, in the absence of the regular incum- 
bent, has been held to inelude the power to fill a 
vacaney,*® and, conversely, power to fill vacancies 
in office has been held to authorize the appointment 
of an attorney to fill a temporary vacancy caused 
by the absence of the prosecuting attorney,‘ not- 
withstanding the constitution makes the office of 
prosecuting attorney an elective one.*8 

United States district attorneys. In case of a va- 
cancy in the office of United States district attor- 
ney, the district court for the district in which the 
vacancy occurs may appoint a person to exercise 
the duties of the office until such vacancy is filled.*? 

[§ 8] ¢. Existence of Vacancy. Since a prose- 
cuting attorney duly appointed or elected holds until 
his successor is qualified,°° the expiration of the 
term of a prosecuting attorney does not produce a 
4 Dana (Ky.) Oh.—Matter of Prosecuting Atty., 


46 Ind. 355 (holding that prosecuting | 522. 2 Oh. Dee. (Reprint) 602, 4 WestL 
attorneys are not state, county, or 35. Peo. v. Lindsley, 37 Colo. 476,] Month 147. 
township officers within a constitu-| 86 P 352. 26. Tex. 


tional provision declaring that the 
general assembly shall not pass local 
or special laws providing for open- 
ing’ and conducting elections of state, 
county, or township officers). 

28. Of deputies, assistants, 
substitutes see infra §§ 78-87. 

29. See constitutional and _ stat- 
utory provisions; and Ex p. Lusk, 82 
Ala. 519, 2 S 140; Peo. v. Albany C. 
Pl.. 19 Wend. (N. Y.) 27. 

30. Cal.—Peo. v. Brown, 16. Cal. 
441. 

Colo.—Peo. v. Annis, 10 Colo. 53, 14 
Pi.52. 

Ida.—Hays v. Hays, 5 Ida. 154, 47 
P 7382. 

Tll.—Cook County v. Healy, 222 Ill, 
310, 78 NE 623. 


and 


Ind.—State v. Tucker, 46 Ind. 
355. 
La,—Walsh v. Knickerbocker, 18 
La. Ann. 180. 5 
Mich.—Peo. v. May, 3. Mich. 
598 
18 Miss. 


Miss.—Keithler v. State, 
192 


Mo.—State v. Davis, 44 Mo. 129. 

Nebr.—State v. Saline County, 60 
peor. 275, 83 NW 90. 

. Y.—O’Brien v. Boyle, 219 N. Y. 
195" 114 NE 68; Peo. v. Palmer, 154 
N. Y. 133, 47 NE 1084 [aff 21 App. 
Div. 101, 47 NYS 403]. 

Oh.—State v. Beal, 60 Oh. St. 208, 
54 NE 84; State v. Franklin County, 
20 Oh. St. 421. 

Tenn.—State v, Trewhitt, 113 Tenn, 
561, 82 SW 489. 

58) Vit....207,,.0..A 


apie ee re Snell, 

Wash.—State v. Whitney, 9 Wash. 
377, 37 P 473 

Election generally see Elections [15 
Cye 268]. 

831. See infra §§ 6 

32. In re Snell, a PNib is 200 Toe oid ptt 
566 (holding that.a statute authoriz- 
ing the governor te appoint special 
prosecutors of criminal offenses was 
not in conflict with a provision of 
the constitution requiring state’s at- 
torneys to be elected). 

33. See infra §§ 77-84. 


36. Const. art 2 § 2; U. S. Rev. 
St. (1878) § 767. 

Appointment to fill vacancy see 
infra § 7. 

Compensation see infra §§ 73-77. 

Powers and duties see infra § 31. 

Removal see infra § 22. 

Term of office see infra § 19. 

Pe ig U. S. v. Mitchell, 136 Fed. 

Macey hens as to authority see 
infra § 38 

Presumption as to deputies, 
sistants, and substitutes see 
§§ 81, 84. 

Appotntnent pro tempore see 
infra, § 83 

Tenure of appointee to fill va- 
cancy see infra § 21. 

39. See statutory provisions. 

40. State v. Saline County, 60 
Nebr. 275, 83 NW 70; State v. Rankin, 
33 Nebr. 266, 49 NW 1121; State v. 
Walker, 30 Nebr. 501, 46 NW 648. 


as- 
infra 


41. State v. Whitney; 9 Wash. 377, 
3%.P 473. 
42. State, 44 


Fla.—Simonton v. 
Fla. 289, 31 S 821. 

Ind.—Moser vy. Long, 64 Ind. 189; 
State v. Peterson, 74 Ind. 174; State 
v. Tucker, 46 Ind. 355. 

La.—Walsh vy. Knickerbocker, 18 
La. Ann. 180. 

Mo.—State v. Davis, 44 Mo. 129. 

N. M.—Terr. v.’ Mann, 16 N. M. 
dane 120 P 313; Terr. v, Ashenfelter, 
4 N. M. 85, 12 P 879. 

S. CG—State v. Singleton, 84 SE 

58 Vt. 207, 1 A 


989. 
vt.—In re Snell, 
566. 
p. Diggs, 50 Ala. ter 
McA fee, 44 
Fla.—Taylor vy. State, 49 Fla. 69, 
38 S 380. 


43. Ala.—Ex p 
Reynolds v. 
237 

Iowa.—White v. Polk County, 17 
Iowa 413. 

Kan.—State v. Meek, 86 Kan. 576, 
120 P 555; State v. Mechem, 31 Kan. 
435, 2 P 816. 

Mass.—Com. v. King, 8 Gray 501. 

N. Y.—Peo. v. Albany C. Pl. 19 
Wend. 27. 


rr Sake v. Gonzales, 


[a] » Concurrent action of judges of 
divisions of court.—Under L. (1909) 
e 112, providing for the immediate 
creation of two divisions of the dis- 
trict court and for the subsequent 
creation of a third, and further, pro- 
viding that the power of appointing 
a county attorney in case of a va- 
cancy shall be exercised jointly by 
the judges of the two divisions or a 
majority of them, such an appoint- 
ment during the time the court is 
composed of two divisions can be 
made only by the concurring action 
of the two judges. State v. Meek, 
86 Kan. 576, 120 P 555. 

44. Peo. v. Brown, 16 Cal. 
State v. Rankin, 33 Nebr. 266, 
NW 1121; State v. Walker, 30 Nebr. 
501, 46 NW 6:8; State v. Whitney, 9 
Wash. 377, 37 P 473. 
canal Davis v. Linn County, 24 Iowa 
oO . 

46. 
01. 

47. Clay County v. McGregor, 171 
Ind. 634, 87 NE 1, 117 AnnCas 333; 
Keithler’ v. State, 18 Miss. 192. 

Appointment of pro tempore prose- 
cuting attorneys generally see infra 


Com. v. King, 8 Gray (Mass.) 


§§ 82-84. 
weet Keithler v. State, 18 Miss. 
49. Act June 24, 1898 (30 St. at 


L. 487 c 495 § 2). And see In re Far- 
row, 3 Fed. 112, 4 Woods 491 (holding 
that Rev. St. [1878] § 793 [now sup- 
erseded by the act of June 24, 1898 ¢ 
495 § 2 conferring upon the district 
courts the power given by the for- 
mer statute to circuit justices to fill 
vacancies in the office of district 
attorney] providing that a person ap- 
pointed by the circuit justice should 
serve until an appointment was made 
by the president and no longer did 
not oust the power of the president 
to appoint under Const. art 2 § 2 and 
Rev. St. [1878] § 1769, but merely 
authorized the circuit justice to fill 
the vacancy until the president 
should act). 
50. See infra § 19. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 8-11] 


vacancy,°* and if one duly elected or appointed fails 
to qualify and enter upon the duties of the office, 
or dies or resigns before qualifying, there is no 
vacancy, but his predecessor holds over,®? except 
where the predecessor’s term is limited expressly 
by the constitution or statute.°* Where, however, a 
duly qualified prosecuting attorney elect resigns or 
dies, although his predecessor’s term has not yet 
expired, the latter cannot hold over, but a vacancy is 
created.°* It has been held that the term ‘‘va- 
cancy’’ covers equally a case where the appointment 
or election may be made to fill the office for the first 
time, and where it may be made to fill one whose 
previous incumbent has died, resigned, or been re- 
moved.®> An unauthorized resignation does not cre- 
ate a vacancy,°® nor is one created by an indefinite 
absence of the incumbent from the county.*? 

[§ 9] d. Form and Requisites:of Appointment. 
The statutory formalities to be observed in the ap- 
pointment of a prosecuting attorney to fill a va- 
eancy must be followed.°® The appointment of a 
prosecuting attorney by a county board is sufficient- 
ly attested by entry upon the records of the board, 
where the statute does not prescribe the manner 
in which such appointments shall be made.5® 

[§ 10] B. Eligibility ®°°—1. In General. The 
qualifications of prosecuting attorneys are gener- 
ally prescribed by the constitutions or statutes of 
the various jurisdictions.*t If their qualifications 
are prescribed by the constitution, the legislature 
cannot change or add to them.®? Neither lack of 
intellect, learning, or moral courage in a prosecut- 
ing attorney constitutes a disqualification to act 


51. Terr. v.. Mann, 16 N. M. 744, | called prosecutor 
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but prosecuting or 
district attorney. 
presuppose the individual to be an at- 
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officially.®3 

[§ 11] 2. Necessity That Prosecuting Attorney 
Be an Attorney at Law.*t While a few state consti- 
tutions or statutes have provided that only attor- 
neys at law or persons learned in the law shall be 
eligible to the office of prosecuting attorney,®* in 
most jurisdictions there is no such requirement.® 
This omission has raised the question whether such 
officer must be an attorney at law. Those jurisdic- 
tions holding the affirmative base their conclusions 
generally upon the self-evident import of the words 
‘prosecuting attorney,’’ ‘‘state’s attorney,’’ ‘‘dis- 
trict attorney,’’ ete., and this would appear the more 
logical holding, for it is more reasonable to assume 
that lawmakers using the word ‘‘attorney’’ in the 
title of the office had in mind an attorney at law, 
one fitted by legal training to discharge the duties 
of the office, rather than one without knowledge of 
the law.®’ In other jurisdictions, however, this rea- 
soning is regarded as inconclusive, and it is con- 
tended that any such construction of the words 
places a limitation upon the right and power of the 
electors to choose whom they will to act for them, 
a limitation not fixed by the constitution; and it is 
accordingly held that, unless expressly required by 
constitution or statute, the prosecuting attorney need 
not be an attorney at law.°® A requirement that the 
prosecuting attorney must be learned in the law is 
satisfied by admission to practice in the courts of 
the same or another state, provided a license from 
the latter entitles him to admission in his own 
state.*® And a person who has been regularly ad- 


mitted to practice law is eligible to the office under 
He is not an attorney in fact, He 
must be an attorney at law. The 


The very words 
name of the officer implies it.” State 


120 P 313. 

52. State v. Barrow, 30 La. Ann. 
657; Bechtel v. Farquhar, 21 Pa. Co. 
580. 

53. Gosman v. State, 106 Ind. 208, 
6 NE 349. 

54. Glass vy. Hutchinson, 55 Kan. 
162, 40 P 287. 

55. State v. Trewhitt, 113. Tenn. 
561, 82 SW 480. 
¢ 56. State v. Brown, 12 Oh. St. 
14, 

Resignation of prosecuting attor- 
neys see infra § 28. 

57. Kouns v. Draper, 43 Mo. 225. 

58. See statutory provisions, 

59. State v. Walker, 30 Nebr. 501, 
46 NW 648. , 

60. Deputies, assistants, and sub- 
stitutes see infra § 85. 

Disqualification to act in particu- 
lar cases see infra § 39. 

Holding other office see Officers [29 
Cyc 1881]. 


61. See constitutional and_ stat- 
utory provisions; and infra §§ 11- 
17 


62. Howard v. Burns, 14 S. D. 383, 
85 NW 920 


63. State v. Ellis, 184 Ind. 307, 112 
NE 98; O’Connor v. East Baton 
Rouge, 31 La. Ann. 221. 


64. Assistants see infra § 85. 

Time to which eligibility relates 
see infra § 16. 

65. See constitutional and _ stat- 
utory provisions; and Hanson y. Grat- 
tan, 84 Kan. 8438; 115 P 646, 34 LRA 
NS 240; Com. v. Adams, 3 Metc. (Ky.) 
6; Brown v. Woods, 2 Okl. 601, 39 P 
473:*Danforth v. Egan, 23 S. D. 43, 
119 NW 1021, 139 AmSR 1030, 20 Ann 
Cas 418; Howard vy. Burns, 14 S. D. 
383, 85 NW 920. 

66. See constitutional and _ stat- 
utory provisions. 

67. Peo. v. May, 3 Mich. 598; Enge 
v. Cass, 28 N. D. 219, 148 NW 607; 
State v. Russell, 83 Wis. 330, 53 NW 
441. See also Peo. v. Hallett, 1 Colo. 
352 (in which the two judges dis- 
agreed on this point). 

[a] Reasons for and discussion of 
rule.—(1) “The person elected is not 


torney, and, while in such capacity, 
to be elected a district attorney or an 
attorney to prosecute the pleas of the 
territory. The election does not con- 
fer on the individual the privilege of 
being considered an attorney if, he 
was not one before, but, having the 
attorney’s privilege in court, he can, 
by appointment or election, appear in 
behalf of the people to prosecute and 
have his designation ‘district attor- 
ney’ or ‘prosecuting attorney.’ The 
experience of every member of the 
bar will teach him that this is the 
universal and accepted construction 
given to acts of the character now 
under consideration.’’ Per Belford, J., 
in Peo. v. Hallett, 1 Colo. 352, 358 
(where the court was equally di- 
vided). (2) The natural and technical 
import of the words or title “prose- 
ecuting attorney” are identical with 
“attorney at law,’ and suggests to 
every person alike the idea of an at- 
torney at law set apart to conduct 
the public business, whether of a 
civil or criminal nature, and perhaps 
primarily of a criminal character, in 
the courts of law. Peo. v. May, 3 
Mich. 598. (3) “We think the word 
‘attorney’ in the name of the officer 
holding this office, whether he be 
termed ‘state’s attorney,’ ‘district at- 
torney,’ or ‘county attorney,’ fore- 
closes all questicn as to intent of 
the framers of the _ Constitution. 
There is certainly nothing in the use 
of the word ‘attorney’ when con- 
nected with the word ‘state's’ to give 
to it a meaning different from that 
ordinarily given to it by statutes or 
law writers. The statutes of the 
territory and of the state never rec- 
ognized, as entitled to the designa- 
tion ‘attorney,’ any one but a person 
holding a license to practice law.” 
Danforth v. Egan, 23 S. D. 43, 51, 
119 NW 1021, 139 AmSR 1030, 20 
AnnCas 418. (4) “The prosecutor of 
the pleas of the state is here called 
the ‘district attorney.’ To be a dis- 
trict attorney, he must be a lawyer. 


pepeusrenh 83 Wis. 380, 332, 53 NW 


Prosecuting attorney pro tempore 
see infra § 85. 

68.. Peo. v. Dorsey, 32 Cal. 296; 
State v. Swan, 60 Kan. 461, 56 P 750; 
State v. Smith. 50 Kan. 69, 31 P 784; 
State v. Clough, 23 Minn, 17. 

[a] Criticism of rule requiring li- 
cense to practice law.—‘We have 
carefully examined the-case of. Peo. 
v. May, 3 Mich. 598, upon which the 
appellant relies. To us the reason- 
ing of the Court is not at all satis- 
factory, notwithstanding there is no 
substantial difference between the 
Constitution and statute of Michigan 
and our own. In the Constitution of 
Michigan the words ‘Prosecuting At- 
torney’ are used to designate the of- 
fice. The Court found in this desig- 
nation a limitation, on the question 
of eligibility, to licensed attorneys. 
Undoubtedly this designation indi- 
cates to some extent the character 
of the duties which belong to the of- 
fice, but how can it be claimed that 
it indicates, much more prescribes, 
the qualifications of the officer? ... 
It would be going a great way beyond 
any rules of construction with which 
Wwe are acquainted to hold that a 
mere name given to an office ex pro- 
prio vigore defines also the qualifica- 
tions of the officer. Under such a 
doctrine, no one but a surveyor would 
be eligible to the office of Surveyor- 
General, no one but a printer would 
be eligible to the office of State Print- 
er, no one but a pedagogue would 
be eligible to the office of Superin- 
tendent of Public Instruction, and no 
one but a_bibliomaniac would be 
eligible to the office of State Librar- 
ian. To so hold would be to accord 
more meaning to a name than was ac- 
corded by Juliet, and to afford a new 
test of official qualifications.” Peo. 
v. Dorsey, 32 Cal. 296, 300, 301.. 

69. Howard v. Burns, 14 §. D, 383, 
85 NW 920 (holding that since the 
constitution [art 5 §§ 24, 25] provides 
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a statute requiring the prosecuting attorney to have 
been ‘‘regularly admitted to practice,’’ notwith- 
standing a subsequent change in the law prescribing 
the qualifications for admission to the bar.’? 

Effect of disbarment. In those jurisdictions in 
which. the prosecuting attorney must be a duly 
licensed attorney at law a disbarred attorney is’ not 


eligible to the office,” and the fact that such dis-. 


barred attorney, elected to the office, might perform 
the duties of the office by deputy does not qualify 
him.72 If the prosecuting attorney is required to 
be a practicing attorney in the state, a suspension 
from practice in any court thereof renders him in- 
eligible so long as the order of suspension remains 
in force.7? In those jurisdictions which hold that 
admission to the bar is not necessary to render a 
person eligible to the office of prosecuting attorney, 
it has been held that the disbarment of a lawyer 


holding the office will not disqualify unless it is 


named as a circumstance creating a vacancy."4 

Criminal responsibility for usurpation of office. 
A person elected to the office of prosecuting attor- 
ney, to which he was not eligible because not a 
licensed attorney for the required period, and who 
exercised the functions and received the emoluments 
ofthe office, was held guilty of the offense of 
usurpation of office.7® 

[§ 12] 3. Residence.” Residence within the 
county or district is usually necessary to render a 
person eligible to the office of prosecuting attor- 
ney,’? and sometimes residence for a specified length 
of time is required.?® 

[§ 13] 4. Age.7® State constitutions or stat- 
utes have sometimes prescribed a specified age as 
necessary to make a person eligible to the office of 


that no person shall be eligible to 


the office of state’s attorney, unless infra § 16. 
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Time to which eligibility relates see 


[§§ 11-17 


prosecuting attorney.®° 

[§ 14] 5. Sex. Unless otherwise provided it 
is generally understood that only electors may hold 
public office;*+ and therefore women are not usu- 
ally eligible as prosecuting attorneys in those states 
which have not extended the right of suffrage to 
women.®? 

[§ 15] 6. Disqualification by Engaging in In- 
surrection or’ Rebellion.*? The fourteenth amend- 
ment to the constitution of the United States, which 
disqualifies from holding office any executive or ju- 
dicial officer of any state who, having taken an oath 
to support the constitution, has subsequently en- 
gaged in insurrection or rebellion against it, ap- 
plies to county attorneys.*4 

[§ 16] 7. Time to Which Eligibility Relates. 
The question whether eligibility to hold office has 
reference to the time of election to the office or to 
the induction into office is the subject of conflicting 
decisions,®> some statutes being construed to have - 
reference to the time of election or appointment,®® 
while others have been construed to refer to the 
time of induction into office.8’ Under a statute pro- 
viding that the county attorney while in office shall 
not be eligible to or hold any judicial position, the 
word ‘‘eligible’’ means legally qualified to hold of- 
fice, and does not mean eligible to be elected or ap- 
pointed to a judicial office.*® 

[§ 17] 8. Determination of Eligibility, If an 
appointee has already entered upon the duties of 
his office, neither the appointing body nor the court 
may summarily declare the office vacant because of 
his ineligibility. That question can then be deter- 
mined only upon quo Warranto proceedings in the 
proper court.®® It is also a well settled rule that 


tion. Terr. v. Smith, 3 Minn. 240, 74 
AmD 749. Residence generally see 


he is learned in the law, a statute [L. 
(1887) § 427] requiring persons elig- 
ible to the office of district attorney 
to be admitted to practice as an at- 
torney in some court of record in the 
territory was without effect, since 
the legislature could not prescribe 
additional qualifications or modify 
those imposed by the statute). 

Requirements as to residence gen- 
erally see infra § 12. 

70. Hanson v. Grattan, 84 Kan. 
843, 115 P 646, 34 LRANS 240. 

71. Danforth v. Egan, 23 S. D. 43, 
119 NW 1021, 139 AmSR 1030, 20 Ann 
Cas 418. 

[a] “Learned in the law.”—Where 
an attorney has been disbarred for 
violation of legal ethics, which is one 
of the branches required by Pol. Code 
§ 686, to be considered in passing 
upon the qualifications of a person 
seeking admission to the bar, he is 
not “learned in. the law” within the 
constitutional provision requiring 
that a _ state’s attorney shall be 
learned in the law. Danforth v. 
Egan, 23 S. D. 43, 119 NW 1021, 139 
AmSR 1030, 20 AnnCas 418. 

72. Danforth v. Egan, 23 D. 
43, 119 NW 1021, 139 AmSR 1030, 20 
AnnCas 418. 

73. Brown v. Woods, 2 Okl. 601, 39 
P 4738. 

74. Hanson v. Grattan, 84 Kan. 
843, 115 P 646, 34 LRANS 240 (hold- 
ing, however, that admission to the 
bar is now made necessary by the 
laws of hae State v. Swan, 60 Kan. 
461, 56 P 7 

75. pone v. Adams, 3 Metc. (Ky.) 


76. Cross references: 

Assistant prosecuting attorneys see 
infra § 85. 

Effect of transferring county to an- 
other district see infra § 29. 

oncers generally see Officers [29 Cyc 


77. Ala.—Ex p. Lusk, 82 Ala. 519, 
2S 140. 
“i satiate e v. Annis, 10 Colo. 53, 14 
go ind—State y. Johnston, 101 Ind. 


Ky.—Adams v. Roberts, 119 Ky. 
364, 88 SW 1035, 26 KyL 1271. 

Minn.—tTerr. v. Smith, 3 Minn, 240, 
74 AmD 749. 

78. Adams vy. Roberts, 119 Ky. 364, 
83 SW 1035, 26 KyL 1271; Terr. v. 
Smith, 3 Minn. 240, 74 AmD 749. 


igre) See generally Officers [29 Cyc 
80. See constitutional and _ stat- 


utory provisions; and State v. Jack- 
son, 9 Mont. 508, 24 P 2138; chy. y. 
Phelps, 5 S. D. 486, 59 Nw 4 


13771. ‘See generally Officers 19 Cye 
82. Atty.-Gen. v. Abbott, 121 Mich, 


540, 80 NW 372, 47 LRA 92. 

[a] “Chosen by the electors.”— 
Under a constitutional provision that 
in each organized county there shall 
be a prosecuting attorney chosen by 
the electors thereof, such electors 


cannot choose other than one of their, 


own number to such office, and hence 

a woman is not eligible. Atty.-Gen. 

v. Abbott, 121 Mich. 540, 80 NW 

372, 47 LRA 92. 

198] See generally Officers [29 Cyc 
84. Worthy v. Barrett, 63 N. C. 

199; In re Tate, 63 N. C. 308. 


easy See generally Officers [29 Cyc 
86. Terr. v. Smith, 3 Minn. 240, 


74 AmD 749. 

[a] Residence.—Under a _ statute 
requiring residence for a _ specified 
length of time as a qualification for 
election to office, it has been held 
that a person elected to the office of 
district attorney must have resided 
in the jurisdiction for the stated 
length of time at the time of elec- 


supra § 12. 

87. Enge v. Cass, 28 N. D. 219, 225, 
148 NW 607 

“The word ‘eligibility,’ as used 
in connection with an office or the 
person to be elected to fill an office, 
has been variously defined by the 
courts and various constructions 
given to the use of such word, with 
reference to whether the same applies 
to the election to office or the in- 
duction into office. .. . We are satis- 
fied that the better reason is with 
the preposition that, where the word 
‘eligibility’ is used in connection with 
an office, and there are no explana- 
tory words’ indicating that such 
word is used with reference to the 
time of election, it has reference to 
the qualification to hold the office, 
rather than the qualification to be 
elected to the office.” Enge v. Cass, 
supra [quot Bradfield v. Avery, 16 
Tey aie 774, 102 P 687, 23 LRANS 

2287) 

[a] License to practice.—Where 
an incumbent of the office of prose- 
cuting attorney must be a licensed 
attorney, it has been held that he 
need not possess such qualification 
at the date of his election, where he 
is duly admitted to practice prior to 
his induction into office. Enge v. 
Cass, 28 N. D. 219, 148 NW 107. Ne- 
cessity that officer be licensed attor- 
ney see supra § 11. 

88. State v. Breckinridge, 34 Okl. 
649, 656, 126 P 807. 

“The undoubted weight of author- 
ity is that in statutes or constitu- 
tional provisions, where the disquali- 
fication to hold office is in language 
of similar import to that of the sec- 
tion of our law under consideration, 
the word ‘eligible’ means ‘legally 
qualified to hold office,’ and does not 
mean ‘proper to be chosen for of- 
fice.’”’ State v. Breckinridge, supra. 

89. Peo. v. Hallett, 1 Colo. 352; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a a a Se 


~ 


§§ 17-20] 


the right of an incumbent de facto cannot be at- 
tacked collaterally. It ean be determined only in 
a direct proceeding instituted for that purpose,°° 
such as quo warranto.®! The question cannot be 
raised by motion to quash an indictment.®? A prose- 
euting attorney appointed by authority of law be- 
comes a de facto officer after undisturbed and un- 
questioned exercise of the powers of the office for a 
time, although at the time of appointment he was in- 
eligible.°? Where a person has been regularly. elect- 
ed and is in possession of the office, and is recognized 
by the eourt as a prosecuting attorney and allowed 
to conduct a criminal prosecution, assisted by a 
regularly admitted attorney at law, a conviction will 
not be reversed on the ground of his disqualifica- 
tion.®* 

[§ 18] C. Qualification. On election or ap- 
pointment a prosecuting attorney must qualify as 
required by law before entering upon the discharge 
of his duties.°* 

Bond. Unless required by law it is not.necessary 
that the amount of a prosecuting attorney’s bond be 
fixed for each incumbent. A prosecuting attorney 
elect may give bond in the sum last. fixed, and it 
shall be deemed sufficient until a larger one is or- 
dered.°7 The fact that a bond was approved by 
the county auditor instead of by a county commis- 


sioner, as required by statute, has been held not to 


authorize the commissioners to declare the office va- 
eant, where the incumbent after his election had. en- 
tered upon and performed his duties without objec- 
tion for over a year.*® 

Certificate of election. Failure to file the certifi- 
cate of election, properly indorsed and within. the 
time required, will not work a forfeiture of the of- 
fice, but the person elected cannot enter upon the 
duties of the office until he has complied with the 
law in that respect.®® 

Refusal of court to allow qualification, The ac- 
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tion of the court in denying leave to a person duly 
appointed, to take the oath of office and enter upon 
the duties thereof, is judicial in its nature, and sub- 
ject to review by the appellate court,2 

[§ 19]. D. Tenure *—1, In General. The ten- 
ure of office of prosecuting attorneys in the states 
depends upon the constitution and statutes of the 
particular state. In the absence of any provision 
of law to the contrary, a prosecuting attorney holds . 
office until the expiration of his term as fixed by 
law and until his successor has qualified.t 

United States district attorneys are appointed for 
four years.® 

[§ 20] 2. Abridgment or Extension of Term. 
If the office is created and the term fixed by the 
constitution, the legislature can neither abolish the 
office ® nor abridge the term,’ as by providing for 
a new election before the expiration thereof,’ chang- 
ing the name of the criminal court of the cireuit,® 
assigning the duties of the prosecuting attorney to 
the attorney of another district,!° redividing one ju- 
dicial cireuit into two,!? or redividing the state into 
judicial cireuits.12 In the latter ease those holding 
office in the original circuits become attorneys for 
the new cireuits in which they reside for the re- 
mainder of the original term.1? Notwithstanding 
the constitutional requirement that the prosecuting 
attorney must be a resident of the district in which 
he is elected, his term of office being fixed by the 
constitution, the legislature cannot abridge it by 
transferring the county of his residence to another 
district.1t Even when the constitution confers upon 
the legislature power to abolish the office, it cannot 
abolish. the tenure of any rightful ineumbent.!® Nor 
will a constitutional amendment creating the office 
of prosecuting attorney, but not abolishing the ten- 
ure of district attorneys then in office, take effect 
until the close of the term for which the latter were 
elected.1® If the office is created by the legislature, 


Howard v. Burns, 14 S. D. 382, 85 NW 
920. See generally Officers [29 Cyc 


90. U.S. v. Mitchell, 136 Fed. 896; 
State v. Gonzales, 26 Tex. 197; Lask 
v. U. S., 1 Pinn. (Wis.) 77. See gen- 
erally Officers [29 Cyc 1389]. : 

91. “ask v. U..S., 1: Pinn. (Wis.) 
77. See generally Quo Warranto [32 
Cye 1410]. ¢ 

92. State v. Gonzales, 26 Tex. 197; 
Lask v. U. S., 1 _Pinn. (Wis.) 77. 

93. U.S. v. Mitchell, 136 Fed. 896 
(nonresidence). See generally Of- 
ficers [29 Cyc 1389]. 

94. State v. Smith, 50 Kan, 69, 31 
P 784 (county attorney not a regu- 
larly admitted attorney at law). 

95. Of deputies, assistants, and 
substitutes see infra § 86. 

96. State v. Colvig, 15 Or. 57, 13 P 
639. And see Officers [29 Cyc 1385 


97. Jonas v. Hutchinson, 55 Kan. 
162, 40 P 287. 

Liability on bonds see infra § 46. 

98. Howard v. Burns, 14 S. D. 383, 
85 NW 920. 

99. State v. Colvig, 15 Or. 57, 13 


1. Bruce v. Fox, 1 Dana (Ky.) 
47 


2 Of deputies, assistants, and 
substitutes see infra § 87. 

3. See constitutional and statutory 

rovisions; and: 
¥, Ida.—Hays v. Hays, 5 Ida. 154, 47 
FATES: 

Ind.—State v. Johnston, 101 Ind. 
223; Elam v. State, 75 Ind. 518; Hench 
v. State, 72 Ind. 297; Moser v. Long, 
64 Ind. 189; Cropsey v. Henderson, 63 


-Ind. 268; Barkwell v. State, 4 Ind. 


179. 
‘Kan.—Craft y. State, 3 Kan. 450. 
Ky.—Adams v. Roberts, 119 Ky. 
364, 83, SW 1035, 26 KyL 1271; Bruce 


v. Fox, 1 Dana 447, 

La.—Walsh v. Knickerbocker, 18 
La, Ann. 180, 
rca re Op. of Justices, 3 Gray 
gontiss: — Fant v. Gibbs, 54 Miss. 


Mo.—State v. Davis, 44 Mo. 129. 

Nev.—State v. Wells, 8 Nev. .105. 

N. M.—Terr. v. Marn, 16 N. M. 744, 
4 ep ad 4 be 

N. Y.—O’Brien v. Boyle, 219 N. Y. 
195, 144 NE 68 [rev 176 App. Div. 388, 
160 NYS 917, and motion to amend 
remittitur granted 220 N. Y. 622, 115 
NE 1045]; Peo. v. Palmer, 154 N. Y. 
133, 47 NE 1084 [aff 21 App. Div. 101, 
47 NYS 403]. 
See C.—State v. Jeter, 12 S. C. L. 
Foe Pee Ret aM v. Booth, 37 Tex. 


4 State v. Wells, 8 Nev. 105; Terr. 
v. Mann, 16. N. M. 744,.120 P 313; 
State v. Hodgin, 76 Or. 480, 146 P 86, 
149 P 530; Upshaw y. Booth, 37 Tex. 
1300) See generally Officers [29 Cyc 


5. U.S. Rev. St. (1978) § 769. 

6. See supra § 3. 

7. Ala.—Ex p. Wiley, 54 Ala. 226. 

Ind.—State v. Johnston, 101 Ind. 
223; Moser y. Long, 64 Ind. 189; State 
v. Tucker, 46 Ind. 355. 

Ky.—Adams vy. Roberts, 119 Ky. 
364, 88 SW 1035, 26 KyL 1271. 

Miss.—Fant v. Gibbs, 54 Miss. 396. 

N. Y.—Peo..v.. Palmer, 154 N. Y. 
133, 47 NE 1084 [aff 21 App. Div. 101, 
47 NYS 403]. 

Oh.—State v. Beal, 60 Oh, St. 208, 
54 NE 84. 

Or.—State v. Hodgin, 76 Or. 480, 
146 P 86, 149 P 530. 

Set generally Officers [29 Cyc 
1396]. se 

{a] Constitutionality of statute 


postponing beginning of term.—The 
act of April 19, 1898, “To amend sec- 
tion 12€7 of the Revised Statutes” (93 
L. p 125), postponing the beginning 
of the official terms of prosecuting 
attorneys from the first Monday in 
January to the first Monday in Sep- 
tember, is void, being in violation of 
Const. art 10, which requires that 
county officers shall be elected, and 
not within the authority to provide 
for the filling of vacancies conferred 
upon the general assembly by art 2 § 
27. State v. Beal, 60 Oh. St. 208, 54 
NE 84. 

8. Barkwell v. State, 4 Ind. 179. 

9. Elam. v. State, 75 Ind. 518 
(holding that if such an act purports 
to continue him in office, he does not 
hold by virtue thereof, nor succeed 
himself, but holds only for his orig- 
inal term). 

10. Fant v. Gibbs, 54 Miss. 396. 

11. State v. Johnston, 101 Ind. 223 
(holding that, although the legisla- 
ture has the power to make such a 
division, the act is unconstitutional 
so far as it attempts to oust the 
prosecuting attorney for the original 
circuit before expiration of his term). 

12. Moser v. Long, 64 Ind. 189; 
State v. Tucker, 46 Ind. 355. See 
State v. Peterson, 74 Ind, 174 (where 
a new judicial circuit was created). 

Effect of changing judicial districts 
generally see infra § 29. 

13. Moser y. Long, 64 Ind. 189; 
State v. Tucker, 46 Ind. 355. 

14. Adams v. Roberts, 119 Ky. 364, 
83 SW 1035, 26 KyL 1271. 
PM tos aalced generally see supra § 


15. Adams v. Roberts, 119 Ky. 364, 
83 SW 1035, 26 KyL 1271. And see 
Officers [29 Cyc 1397]. 
ait. Hays v. Hays, 5 Ida. 154, 47 

732. 
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the same body may either abolish the office, or ex- 
tend or abridge the term, in the absence of consti- 
tutional prohibition;'7 but the legislature may not 
extend the term of a prosecuting attorney in such a 
manner as to deprive the people of their constitu- 
tional right to fill by election any office created by 
the legislature.1® The term of office, being fixed 
by law, cannot be extended by the governor’s. com- 
mission for a longer period.!® 

[§ 21] 3. Term of Appointee to Fill Vacancy.”° 
An appointee to fill a vacancy caused by death, 
resignation, or removal, where the office is an élec- 
tive one, holds only until the next general elec- 
tion, and until his successor shall qualify.2+ But 
where, as in case of sickness and the like, the va- 
cancy is contingent, the appointment lasts only un- 
til such disability is removed.?? In some jurisdic- 
tions, an appointment to fill a vacancy may be for 
the full unexpired term,?* and no longer.** 

[§ 22] E. Removal or Suspension **—1, Power 
to Remove Generally. A prosecuting attorney whose 
term of office is fixed by law cannot, in the absence 
of a statute, be removed at the pleasure of the execu- 
tive.2° But if no term of office is fixed by law the 
appointing body may remove prosecuting attorneys 
and appoint others in their stead without assigning 


17. State v. Trewhitt, 113 Tenn. 


561, 82 SW 480. See generally Of-| 37 Tex 


ficers [29 Cyc 1396]. 27. 
Abolition of office see supra § 3. Va.) 639 
18. State v. Trewhitt, 113 Tenn. 28. 
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N. M. 85, 12 P 879; Upshaw v. Booth, 
Ex p. Bouldin, 6 Leigh (33 Ky 
Mills v. Pulaski Cir. Ct., Hard. 


[§§ 20-24 


any reason therefor.27 The power of a court to re- 
move its attorney for the state has been recognized.?8 

A United States district attorney may be removed 
before the expiration of his term by the president 
with the consent of the senate, notwithstanding the 
requirement of the statute *° that he shall be appoint- 
ed for a term of four years. These are words of 
limitation, not of grant.°° Appointment and confir- 
mation by the senate of a successor nominated by 
the president is sufficient ratification of the order 
of removal.*} 

[§ 23] 2. Causes for Removal or Suspension— 
a. In General. The causes which will warrant the 
removal of a prosecuting attorney are those pre- 
seribed by constitution or statute.2? If the consti- 
tution contains no provision therefor, the legislature 
may determine what shall be causes for removal,** 
but where such causes are specified in the consti- 
tution, the legislature has no power to change or 
add thereto.** 

[§ 24] b. Official Misconduct. A prosecuting 
attorney may be removed from office for official 
misconduct and neglect of duty,°® as where he im- 
properly neglects or refuses to institute or conduct 
criminal investigations or prosecutions,?7 and it is 
no excuse for such nonfeasance that public senti- 


765,38 P 534 [ae Re U. S. 201, 5 SCt 
897, 28 L. ed. 629]. 
-—Com. v. ee 112 Ky. 482, 66 
SW *59, 23 KyL 1718. 

Minn.—State v. Eberhart, 116 Minn. 


561, 82 SW 480. 

[a] Wustration. — Although the 
legislature has power to extend the 
term, it cannot continue in office 
those previously elected, beyond their 
original terms, the constitution pro- 
viding that no office created by the 
legislature shall be filled otherwise 
than by the people or the county 
court. State v. Trewhitt, 113 Tenn. 
561, 82 SW 480. 

19. Hench v. State, 72 Ind. 297. 

[a] A mistake in the commission 
of a prosecuting attorney does not 
change the beginning or end of his 
official term. Moser vy. Long, 64 Ind. 


89. 

20. Appointment to fill vacancies 
see supra §§ 6-9. 

21. Fla.—Simonton v. State, 44 
Fla. 289, 31 S 821. 

Ind.—Elam v. State, 75 Ind. 518; 
Moser vy. Long, 64 Ind. 189. 

Kan.—State v. Mechem, 31 Kan. 
435, 2 P 816. 

La.—Walsh v. Knickerbocker, 18 
La, Ann. 180. 
Mich.— Wayne County Election 


Comrs. v.. Wayne Cir. Judge, 172 
Mich. 430, 137 NW 1C89. 
Nebr.—State v. Saline County, 60 


Nebr. 275, 83 NW 70; State v. Ran- 

kin, 33 Nebr. 266, 49 NW 1121. 
Nev.—State v. Wells, 8 Nev. 105. 
Oh.—Matter of Prosecuting Atty., 


2 Oh. Dec. (Reprint) 602, 4 WestL 
Month 147. 

Pa.—Bechtel v. Farquhar, 21 Pa. 
Co. 580 


Ss. C—State v. Singleton, 100 S. C. 
465, 84 SE 989. 

22. See infra -§ 87. 

23. Simonton v. Turman, 
* 289, 31 S 821. 

24. Simonton v. Turman, 
289, 31 S 821. 

[al In Florida where a vacancy 
occurs during a session of the legis- 
lature, by reasomiof the resignation 
of an incumbent regularly appointed 
for a specified term, a successor to 
fill the vacancy is properly appointed 
for the unexpired term only. Simon- 


44 Pla. 
44 Fla. 


AS v. Turman, 44 Fla. ‘289, 31 S 
25. See generally Officers [29 Cyc 
1406]. 


26. Terr. v. Mann, 16 N. M. 211, 
114 P 362; Terr. v. Ashenfelter, 4 


(Ky.) 139 (holding that the circuit 
courts had power to remove their at- 
torney for the commonwealth on the 
ground that he had removed from 
the county, and that great inconven- 
ience had arisen therefrom). 

snemerat for cause see intra §§ 23- 


29. U.S. Rev. St. (1878) § 769. 
Appointment see supra § 7 


30. Parsons. vy. U. S., 167 U. S. 
324, 17 SCt 880, 42 L. ed. 185 [aff 30 
Ct., Cl, 222). 

31. Parsons v,. U. 30 Ct. Cl. 222 


[aff 167 U. S. 324, 17 st 880, 42 L, ed. 


185] 
32. See constitutional and_ stat- 
utory provisions; and Ex p. Wiley, 54 


Ala. 226; State v. Ellis, 184 Ind. 307, 
112 NB 98. 

[a] Prosecuting attorneys are 
neither state nor county officers but 
constitutional officers and hence can- 
not be removed under a constitutional 
provision for the removal of state 
or county officers for crime, inca- 
pacity, or negligence, but can be 
removed only by virtue of Const. art 
7 § 12 providing for the removal of 
any judge or prosecuting attorney 
who shall have been convicted of cor- 
ruption or other high crime. State 
Pee es ee 181 Ind. 660, 105 NE 


33. Ex p. Wiley, 54 Ala. 226. 

34. Ex p. Wiley, 54 Ala. 226; State 
v. Patterson, 181 Ind. 660, 105 NE 
Bae Lowe v. Com., 3 Mete. (Ky.) 


[a] Negligence in the performance 
of his duties is not ground for re- 
moval under Indiana constitutional 
provisions, and hence the legislature 
may not make that a cause for re- 
moval. State v. Patterson, 181 Ind. 
660, 105 NE 228. 

35. Civil liability see infra § 46. 
Wee responsibility see infra § 

36. Ark.—Speer v. Wood, 128 Ark. 
183, 193 SW 785. 

Cal.—Ex p. Hayter, 16 Cal. A. 211, 
116 P 370. 

Iowa.—State v. Hospers, 147 Iowa 
712, 126 NW 818, AnnCas1912B 754; 
Tennant v. Kuhlemeier, 142 Iowa 241, 
120 NW 689, 19 AnnCas 1026. 

Kan.—State v. Trinkle, 70 Kan. 396, 
78 P 854; State v. Foster, 32 Kan. 14, 


313, 133 NW 857, 39 LRANS. 788, Ann 
Cas1913B 785. 

Nev.—In re Maestretti, 30 Nev. 
1817, 92 P 1094. 

N. D.—In re Voss, 11 N. D. 540, 90 
NW 15; State v. Lauder, TAN. DD: 136, 
90 NW'564. 

Oh,.—Killits v. State, 19 Oh. Cir, Ct. 
740, 10 Oh. Cir. Dec. 722. 

Tex.—tTrigg v. State, 49 Tex. 645. 

W. Va.—State v. Hays, 64 W. Va. 
45, 61 SE 355. 

Tal Failure to perform, or an 
agreement not to perform any of the 
duties of the office is “official mis- 
conduct.” Graham v. Stein, 18 Oh. 
Cir. Ct. 770, 4 Oh. Cir. Dec. 140. 

87. State v. Trinkle, 70 Kan. 396, 
78 P 854; State v. Foster, 32 Kan. 14, 
765, 3 P 534 [aff 112 U. S. 201, 5 SCt 
8, 28 L. ed. 629]; Com. v. Rowe, 112 
Ky. 482, 66 SW 29, 23 KyL 1718 
(where the prosecuting attorney took 
a bribe to dismiss a prosecution); 
State v. Eberhart, 116 Minn. 313, 133 
NW 857, 39 LRANS 788, AnnCas1913 
B 785; In re Voss, 11 N. D. 540, 546, 
90 NW 15; State v. Lauder, 11 N. D. 
136, 90 NW 564. 

“The duties of state’s attorney are 
to be performed regardless of public 
sentiment, and he who administers 
that office in deference to sentiment 
opposed to the law is unfit to hold 
that office or to be an attorney at 
law. /It is not meant by us that 
state’s attorneys are to furnish evi- 
dence of violations of the law, nor 
are they to act as detectives in order 
to further prosecutions. Such ac- 
tion is not, in our judgment, contem- 
plated by the statute. But it is his 
duty to force arguments on law 
matters to a decision without being 
prompted, and if he knows of no evi- 
Gence to warrant decrees in default 
cases the relator should be called 
on to produce the necessary proofs, 
and the state’s attorney’s failure to 
act in such cases is not excused on 
the ground that public sentiment is 
hostile to the enforcement of the law, 
or that convictions are difficult to ob- 
tain on account of such sentiment.” 
In re Voss, supra. 

[a] Tlustrations.— (1) If a county 
attorney is notified of a violation of 
the prohibitory liquor law, and is 
furnished with the names of wit- 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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ment was adverse to the enforcement of the law.38 
But in instituting and conducting criminal prosecu- 
tions a certain degree of discretion is confided to the 
prosecuting attorney, and he cannot be removed 
from office because of his conduct therein, in the 
absence of abuse of discretion or a clear showing of 
Official misconduct 
warranting removal may also consist in refusing or 
neglecting to give legal advice to county officers,*® 
giving professional assistance to defendant in a crim- 
inal prosecution,*+ disobeying an order of the court,*” 
extortion in office,*® or failure of the prosecuting 
attorney to deposit in the county treasury funds 
Mere misconduct while in of- 
fice, not official misconduct, is not sufficient.*® 
Temporary suspension may be imposed upon a 
prosecuting attorney for misconduct in making a 
misstatement as to a decision of the supreme court.*® 
A prosecuting attor- 


corruption or incompetency.?® 


collected by him.*+ 


[§ 25] c. Other Causes. 


nesses by whom the fact of such 
violation may be established, he can- 
not unnecessarily delay an investi- 
gation of the matter, or a prosecu- 
tion, if the facts warrant, merely be- 
cause the city in which the offense 
occurred is about to institute or has 
instituted proceedings under its or- 
dinances for punishing the offense. 
His duties are not dischargeable by 
the city authorities, and a city prose- 
cution is not a mere substitute for a 
prosecution by the state. State v. 
Trinkle, 70 Kan. 596, 78 P 854. Com- 
pare Tennant v. Kuhlemeier, 142 Iowa 
241, 120 NW 689, 19 AnnCas 1026 
(holding that a _ district attorney 
could not be removed under Code § 
2446, requiring him to see that the 
provisions of the chapter relating to 
the mulct tax are enforced under 
penalty of removal for failure to 
prosecute persons selling intoxicants 
without complying with the mulct 
law, since a seller of intoxicants is 
not bound to comply with the mulct 
law unless he wishes, and, if he sells 
without so doing, must be prosecuted 
under the general prohibitory law, 
of which § 2446 is nota part. (2) A 
state’s attorney, who, on several oc- 
easions, enters a public gambling 
house, and bets money on a roulette 
wheel, or otherwise gambles for 
money there, and willfully refrains 
from informing and prosecuting the 
keeper of such place, is guilty of a 
misdemeanor involving moral turpi- 
tude, as such failure to inform and 
prosecute such keeper involves the 
violation of an official oath and the 
violation of the express command of 
Rev. Codes (1899) § 7243. In re Voss, 
11 N. D. 540, 909 NW 15. 

Duties as to Senate 
generally see infra § i 5 

Duties as to instituting criminal 
prosecutions see infra §§ 31-38. 

88. State v. Foster, 32 Kan. 14, 
765, 3 P 534 [aff 112 U. S. 201, 5 SCt 
8, 28 L. ed. 629]; In re Voss, 11 N. D. 
540, 90 NW 15. 

89. State v. Hospers, 147 Iowa 712, 
126 NW 818, AnnCas1912B 754; State 
v. Trinkle, 70 Kan. 396, 401, 78 P 
854: State v. Marrero, 132 La. 109, 
131, 61 S 136, AnnCas1914C 783. 

“In the conduct of his office the 
county attorney need acknowledge no 
master but the law. He may close 
his ears to every kind of constrain- 
ing clamor so long as he pursues no 
policy except that which duty pre- 
scribes. He must be accorded a rea~ 
sonable discretion in directing the 
business of his office, and some scope 
must be conceded to him for the exer- 
cise of his best judgment in respect 
to many matters committed to his 
charge, including even the commence- 
ment and the dismissal of cases; but 
this discretion must always obey the 
promptings of probity and the un- 
feigned desire to accomplish the leg- 
islative will. His judgment must be 
candid, honest, and sincere, and his 
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removal.®° 


appointment.>* 


conduct must be undissemblingly con- 
sonant with the obligations of his 
oath. The distinguishing character- 
istic of every official act must be 
genuine good faith.” State v. Trin- 
kle, supra. 

“The moral conviction that the law 
has been, or is being, violated, in 
this or that respect, at a particular 
time, goes but a little way in mak- 
ing out a case for the removal from 
office of a perticular officer, charged 
with its enforcement. Such convic- 
tion should be supplemented by evi- 
dence, showing that the officer pos- 
sessed, or with reasonable. effort 
might have obtained, the information 
and means required to secure con- 
viction before a court and jury, and 
that he closed his eyes to his duty 
and neglecteGd or misused his oppor- 
tunities.” State v. Marrero, supra. 

[a] Tlustrations.—(1) A county 
attorney is not obliged to institute 
proceedings for the punishment of 
offenders against the prohibitory liq- 
uor law upon his own knowledge; but 
whenever notified by an officer or oth- 
er person of any violation of that law 
it is his duty forthwith to exercise 
diligently all the authority conferred 
on him by law for the purpose of 
disclosing, prosecuting, and punish- 
ing the offender. State v. Trinkle, 70 
Kan. 396, 78 P 854. (2) Where a per- 
son, called as juror, testified that he 
was a deputy sheriff and was work- 
ing in a gambling house, a request by 
the district attorney to have such 
testimony stricken was not improper, 
and hence no ground for removal. 
State v. Marrero, 132 La. 109, 61 S 
136, AnnCas1914C 783. é 

40. State v. Eberhart, 116 Minn. 
313, 133 NW 857, 39 LRANS 788, Ann 
Cas1913B 785; Graham vy. Stein, 18 
Oh. Cir. Ct. 770; 4 Oh. Cir. Dec. 140. 

41. In re Voss, 11 N. D. 540, 90 
Nw 15. 

42. Ex p. Hayter, 16 Cal. A. 211, 
116 P 370. 

{a] Tlustration.—Under Pen. Code 
§ 1008, providing that, if a demurrer 
is allowed, the judgment is final on 
the indictment and information, and 
is a bar to another prosecution un- 
less the court directs the case to be 
resubmitted or directs a new infor- 
mation to be filed, the court’s order to 
the district attorney to proceed fur- 
ther in such a case is mandatory, and 
failure to obey it would involve a vio- 
lation of duty on his part for which 
he could be removed from office. Ex 
[Pantech 16 Cal) A; 211,116 P 


43. State v. Marrero, 132 La. 109, 
61 S 136, AnnCas1914C 783 (holding, 
however, that a prosecuting attor- 
ney was not guilty of extortion un- 
der the circumstances of the case); 
Parker v. Morgan, 48 Utah 405, 160 
P 764, 

fa] It is not a collection of il< 
legal fees, within Comp. L. (1907) § 
4580, providing for removal of of- 
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ney may be removed from office for incompetency,* 
habitual ‘drunkenness,*8 or gross immorality.4® But 
ignorance of the law on his part is not a cause for 
Where a prosecuting attorney has been 
convicted of a felony, his office is vacated from the 
date of the sentence. 
suspension while under indictment is not applicable 
to indictments for an offense committed before the 
act.o2 A mere indictment for a criminal offense does 
not of itself, it seems, warrant removal.®% 

[§ 26] 3. Method of Removal. If the law pre- 
seribes no other method of removing prosecuting at- 
torneys, the appointing body may remove them, the 
power of removal being incident to the power of 
If the method of removal is pre- 
seribed by the constitution, the legislature has no 
power to prescribe any other mode,®** but if the con- 
stitution prescribes no method of removal or sus- 
pension, the legislature has plenary power to pro- 


A statute providing for 


ficers for such offense, for the county 
attorney to charge more for steno- 
graphic work than he pays the ste- 
nographer, the statute covering only 
fees in excess of those fixed by law 
for certain services. Parker v. Mor- 
gan, 48 Utah 405, 160 P 764. 

44. Graham v. Stein, 18 Oh. Cir. 
Ct. 770, 4 Oh. Cir. Dec. 140. 

45. Graham v. Stein, 18 Oh, Cir. 
Ct. 770, 4 Oh. Cir. Dec. 140; Trigg v. 
State, 49 Tex. 645. s 

46. In re Maestretti, 30 Nev. 187, 
93 P 1004. 

47. State v. Eberhart, 116 Minn. 
313, 321, 322, 133 NW 857, 39 LRANS 
788, AnnCas1913B 785; Trigg v. State, 
49 Tex. 645. 

“The specifications and evidence 
must relate to the administration of 
the office—must relate in something 
of a substantial nature directly af- 
fecting the rights and interests of the 
public. Charges which directly in- 
volve the qualifications of the officer 
as a fit person to hold office involve 
the rights and interests of the pub- 
lic. . .. The terms ‘malfeasance’ and 
‘nonfeasance’ have no technical mean- 
ing in the sense in which they are 
employed. Conviction of a crime is 
not essential. General incompetency 
and neglect of duty constitute suf- 
ficient ground for removal.” State v. 
Eberhart, supra. . 

48. Trigg v. State, 49 Tex. 645. 

Sufficiency of charge of habitual 
drunkenness see infra § 27. 

49. Moore v. Strickling, 46 W. Va, 
515, 33 SE 274, 50 LRA 279. 

[a] Mlustration.—If a public of- 
ficer, whose duty it is to prosecute 
the keeper and inmates of a house of 
ill fame, resorts to such house for 
immoral purposes, he is guilty of 
gross immorality, and thereby for- 
feits his office. Moore v. Strickling, 
peda Va. 515, 33 SE 274, 50 LRA 

50. State v. Eberhart, 116 Minn. 
313, 133 NW 857, 39 LRANS 788, Ann 
Cas1913B 785. 

Eligibility of person not a licensed 
attorney sce supra § 11. 

51. Ex p. Diggs, 52 Ala. 381. 

52. Ex p. Diggs, 52 Ala. 381. 

53. State v. Eberhart, 116 Minn. 
313, 1838 NW 857, 39 LRANS 788, Ann 
Casi913B 785. 

54. Ex p. Bouldin, 6 Leigh (33 
Va.) 639. And see Robertson v. Free- 
man, 22 U. C. Q. B. 298 (holding that, 
under a statute providing that any 
clerk of the peace appointed after 
that act should be ex officio county 
attorney, a person appointed as clerk 
of the peace upon the death of the 
former clerk became also county at- 
torney, although the commission of 
the existing county attorney had not 
been otherwise revoked, and he had 
received no notice of any change in 
his position). 

55. Speer v..Wood, 128 Ark. 183, 
193 SW 785; Lowe v. Com., 3 Metc. 
(Ky.) 2387. 
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vide therefor.°* In many jurisdictions prosecuting 
officers are removable by the court®’ upon quo 
warranto proceedings or proceedings in the nature 
of quo warranto, brought upon the relation of pri- 
vate citizens,°® while in others, removal is made by 
the governor upon charges filed with him,°® and cer- 
tiorari has been held a proper remedy to review his 
decision.®° A statute authorizing the court to sus- 
pend or remove a prosecuting attorney who will- 
fully neglects to eriforce the law relating to intoxi- 
eating liquors, being penal or quasi criminal, must 
be strictly construed.*! 

[§ 27] 4. Proceedings for Removal.®? Unless 
required by statute, neither indictment, trial, nor 
conviction is a prerequisite to the removal of a 
prosecuting attorney for official misconduct,** and 
a criminal prosecution against a prosecuting attor- 
ney will not prevent proceedings by a statutory civil 
action to remove him for misconduct in office.6* The 
trial of charges against a prosecuting attorney for 
his removal from office is not within the constitu- 
tional provision for trial by jury,® nor is it neces- 
sary that the complaint of official neglect or mis- 
conduct shall be verified by oath, where the statute 
does not require it.°° Unless the issue is actually 
raised by the prosecuting attorney, or is presented 
on the face of the record, the contention that the 
court is without jurisdiction to enter judgment of 
removal for want of evidence that plaintiffs are 
taxpayers is not available.®* 

Charges. Proceedings for the removal of prose- 
cuting attorneys under the statutes of some juris- 
dictions are instituted by the filing of charges 


[a] Where the constitution pro-| 1409-1413]. 
vides for impeachment of. prosecuting 63. 
attorneys for criminal misconduct, 
malfeasance, or misfeasance in of- 
fice, the legislature has no power to 
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State v. Foster, 
765, 3 P 534 [aff 112 U. S. 201, 5 SCt 
8, 28 L. ed. 629]; Graham v. Stein, 
18 Oh. Cir. Ct. 770, 4 Oh. Cir. Dec. 


[§§ 26-28 


against the officer in which each cause for removal 
must be set out in a plain statement of the facts 
constituting such cause.®8 In a proceeding to re-. 
move for habitual drunkenness it is not necessary 
that specific instances of drunkenness, or the effect 
upon the mind or body produced thereby, be al- 
leged,®® and instances of drunkenness between the 
election and qualification of the officer should not 
be allowed in the pleading or in the eyvidence.’? 

Evidence. The general rules of evidence“! are ap- 
plicable to proceedings for the removal of prosecut- 
ing attorneys.7? The law presumes that the prose- 
cuting attorney acted in good faith in the matters 
with reference to which misconduct is charged 7° and 
the burden rests upon the state to show otherwise 
by a preponderance of the evidence.** To warrant 
removal for official misconduct, the misconduct must 
be established by clear and satisfactory evidence.’® 

Defendant cannot be required to testify on the 
trial of a proceeding to remove him for misconduct 
in office, based upon charges of crime, where a stat- 
ute provides that on trial of all indictments, com- 
plaints, or proceedings against any person, he shall 
not be a competent witness except upon his own re- 
quest.7° 

Costs. Where proceedings are brought in good 
faith on the relation of voters to remove the prose- 
cuting attorney for neglect of official duties, no costs 
will be taxed against the relators upon dismissal 
of the proceedings.” 

Review. As a rule an appeal or writ of error 
will lie to review a judgment of removal.’® 

[§ 28] F. Resignation. In the absence of a 


ant’s county was relevant as bearing 
upon his motives in dealing with 
specific iiteacse of which he had been 
duly notified. State v. Trinkle, 70 
Kan. 396, 78 P 854. (2) In a suit for 


32 Kan. 14, 


authorize the circuit court to re- 
move a prosecuting attorney or to 
suspend him during the pendency of 
an indictment against him. Speer v. 
Wood, 128 Ark. 183, 193 SW 785. 

56. Ex p. Wiley, 54 Ala. 226; State 
v. Patterson, 181 Ind. 660, 105 NE 228 
(holding that the last clause of 
Const. art 7 § 12, authorizing the re- 
moval of a prosecuting attorney by 
impeachment or in such other man- 
ner as may be prescribed by law, au- 
thorizes the enactment of other meth- 
ods of removal, but not of other 
grounds for removal). 

[a] State or county officer.—(1) 
Where prosecuting attorneys are not 
state officers, who. may be removed 
by impeachment only, as provided in 
the constitution, the legislature may 
provide other modes for their re- 
moval. Ex p. Wiley, 54 Ala. 226. 
(2) It is otherwise, where prosecut- 
ing attorneys are state officers. Speer 
v. Wood, 128 Ark. 183, 193 SW 785. 

57. State v. Ellis, 184 Ind. 307, 112 
NE 98 (removable by supreme court 
on previous conviction of corruption 
or other high crime); State v. Pat- 
terson, 181 Ind. 660, 105 NE 228. 

58. State v. Hospers, 147 Iowa 712, 
126 NW 818, AnnCas1912B 754; State 
v. Trinkle, 70 Kan. 396, 78 P 854; 
State v. Foster, 32 Kan. 14, 765, 3 P 


534; State v. Marrero, 132 La. 109, 
61 S 136, AnnCasi1914C 783. See 
[32 Cyc 


generally Quo Warranto 
1424] 


59. State v. Mberhart, 116 Minn. 
313, 183 NW 857, 39 LRANS 788, Ann 
Cas1913B 788. 

60. State v. Eberhart, 116 Minn. 
313, 133 NW 857, 39 LRANS 788, Ann 
Cas1913B 785. See generally Cer- 
tiorari § 45. 

61. Tennant v. Kuhlemeier, 142 
ee 241, 120 NW 689, 19 AnnCas 


62. See generally Officers [29 Cyc 


bag State v. Hays, (W. Va.) 61 SB 

64. State v. Foster, 32 Kan. 14, 
765, 3_P. 534 [aff 112 U. S. 201, 5 SCt 
8, 28 lass Od: 629]. 

{a] Cumulative remedies. — The 
provision in the act prohibiting the 
manufacture and sale of intoxicating 
liquors, adopted in 1881, to the ef- 
fect, that, “if (any county attorney 
shall fail or refuse to faithfully per- 
form any duty imposed upon him by 
this act, he shall be deemed guilty of 
a misdemeanor, and on conviction 
thereof in the district court, shall 
be fined in any sum not exceeding five 
hundred dollars, and on such con- 
viction shall be deemed to be re- 
moved from office,” is not the exclu- 
sive remedy for the*removal from 
office of a county attorney who neg- 
lects or refuses to perform the duty 
required of him by such act, or who 
corruptly performs any such duty. 
State v. Foster, 32 Kan. 14, 38, 3 P 
534 [aff 112 U. S. 201, 5 SCt: 9%, 28 
L. ed. 696]. 

Removal as bar to criminal prose- 
enon see infra § 47. 

5. Moore vy. Strickling, 46 W. Va. 
518. 33 SE 274, 50 LRA 279. See gen- 
erally Juries [24 Cyc 82]. 

66. Graham v. Stein, 18 Oh. Cir. 
Ct. 770, 4 Oh. Cir. Dec. 140. 

67. Graham vy. Stein, 18 Oh. Cir. 
Ct. 770, 4 Oh. Cir. Dec. 140. 

68. Trigg v. State, 49 Tex. 645. 

69. Trigg v. State, 49 Tex. 645. 

70. Trigg v. State, 49 Tex. 645. 

71. See Criminal Law §§ 947-1999; 
and Evidence [16 Cyc 821]. 

72. State v. Trinkle, 70 Kan. 396, 
78 P 854; State v. Marrero, 132 La. 
109, 61 S 136, AnnCas1914C 783. 

{a] Thus (1) in proceedings for 
the removal. of a prosecuting at- 
torney for failure to enforce the liq- 
uor laws, evidence that saloons were 
run openly and publicly in defend- 


the removal from office of a district 
attorney, where the plaintiffs are en- 
deavoring to.defeat defendant at the 
polls, it is proper for the court to 
consider how far the bitterness of 
the political contest may affect their 
testimony and the relative importance 
of the nonfeasance charged against 
defendant, as compared with the re- 
sults of his gestion as a whole. State 
v. Marrero, 132 La. 109, 61 S 136, Ann 
Cas1914C 783, 

73. State v. Trinkle, 70 Kan. 396, 
78 P 854, 

74. State v. Trinkle, 70 Kan. 396, 
78 P 854. 

75. State v. Hospers, 147 Iowa 712, 
126 NW 818, AnnCas1912B 754. 

[a] Reason for rule-—‘‘That rem- 
edy is a very drastic one, the effect 
of which is not only to deprive an in- 
dividual of an office to which he has 
been regularly chosen, but also to 
deprive the people of the services of 
the man whom they have selected for 
the position, and it should be exer- 
cised only in cases of official wrong- 
doing) established by clear and satis- 
factory evidence.” State v. Hospers, 
147 Iowa 712, 714, 126 NW 818, Ann 
Cas1912B 754. 

76. Killits v. State, 19 Oh. Cir. Ct. 
740, 10 Oh. Cir. Dec. 722. 

77. State v. Hospers, 147 Iowa 712, 
126 NW 818, AnnCas1912B 754. 

78. tate v. Marrero, 132 La, 109, 
61 S 136, AnnCas1914C 783; Killits v. 
State, 19 Oh, Cir. Ct. 740, i0 Oh. Cir. 
Dec. 722; Trigg v. State, 49 Tex. 643; 
Moore v. Strickling, 46 W. Va. 515, 33 
SE. 274, 50 LRA 279. 

[a] Time for proceedings on re- 
view.—In Louisiana a statute, de- 
claring that judgments in cases for 
the removal of officers shall be en- 
forced and be executory as in: other 
cases before the district court, was 
held not to violate a constitutional 
provision authorizing the removal of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statute relating specifically to the resignation of 
prosecuting attorneys, the resignation of such officers 
is governed by the same principles as that of other 
officers.*® The mode of resigning and the formalities 
to be observed are usually preseribed by statute.S° 
A statute providing that the resignation of a county 
officer shall be tendered to the board of supervisors 
includes the resignation of a prosecuting attorney 
of a county.s! Where the statute provides that res- 
ignation of elective county officers shall be made by 
filing or depositing such resignation in the office of 
the county clerk, but makes no provision as to whom 
it shall be addressed, the resignation of a proseeut- 
ing attorney of a county addressed to the board of 
county commissioners and deposited in the office of 
the county clerk, while such office is open, the 
elerk’s attention being called thereto, is valid,’? and 
the resignation takes effect upon its*’deposit in such 
office.8* Where the statute provides that the resig- 
nation of a county officer shall be given in writing 
to the clerk of the board of supervisors, the resig- 
nation of a prosecuting attorney becomes effective 
when delivered to the clerk, notwithstanding its re- 
vocation before acceptance by the board.8* Where 
a resignation is required to be made to the court, 
it cannot be made to the judge during vacation,®® 
and although accepted by him and entered upon the 
record, such resignation does not create a vacancy.®® 

Acceptance of resignation. No formal mode of 
acceptance is necessary, any conduct on the part 
of those charged with the duty of filling the va- 
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cancy, indicating a purpose to accept being suffi- 
cient.§* 

[§ 29] G. Effect of Redividing State into, or 
Changing Judicial Districts. Redividing the state 
into judicial districts, as has been seen, cannot be 
so made as to abridge the constitutional term of 
office of any rightful incumbent.’ If the legisla- 
ture, acting under authority expressly conferred by 
the constitution, transfers the county of residence 
‘of a district attorney to another district, he does not 
become the prosecuting attorney for the latter dis- 
trict,8° but remains the attorney for his original 
distriet, provided he changes his residence within 
a reasonable time to some county of such district.®° 
The legislature, in creating a new judicial district, 
may provide that the prosecuting attorney of one of 
the old districts, whose county of residence was cut 
off by the act, shall be the prosecuting attorney of 
the new district.°t When a new county is added to 
a criminal cireuit, the prosecuting attorney for that 
circuit is entitled to the office for that county also, 
no other prosecuting attorney being provided.®? 

[§ 30] H. Title and Right to Office.’ By vir- 
tue of his election or appointment, a prosecuting 
attorney is entitled to an undisputed and exclusive 
exercise of the functions of his office, and if illegally 
ousted therefrom he may be restored by writ of 
mandamus.®* He may also prosecute an action upon 
his own relation against a person who intrudes into 
his office.% ; 


III. POWERS AND DUTIES * 


[§ 31] A. Representation of United States.°7 
District attorneys of the United States are charged 
with the duty of prosecuting, in their respective dis- 
tricts, all delinquents for crimes and offenses cog- 
nizable under the authority of the United States, 
and all civil actions in which the United States are 
concerned.2s It is also the duty of the United 
States district attorneys to conduct all suits and pro- 


district attorneys by judgment of the 
district court, and providing that an 


the immediate creation of two divi- 
sions of district court and for the 


ceedings arising out of the provisions of law govern- 
ing national banking associations, in which the 
United States or any of its officers or agents are 
parties,®® such as suits brought by receivers of na- 
tional banks for the collection of assets and to 
wind up their affairs; and all suits or proceedings 
pending in their district against collectors, or other 
officers of the revenue, for any act done by them, or 


torneys see supra § 22 


98. Rev. St. (1878) § 7712. 


appeal thereon shall be returnable to 
the appellate court within ten days; 
and hence a failure to file the tran- 
script within ten days from_ the 
granting of the appeal was not an 
abandonment thereof, where exten- 
sions were granted. State v. Mar- 
rero, 132 La. 109, 61 S 1386, AnnCas 
1914C 783. 

79. See generally Officers [29 Cyc 
1403]. om 

80. See statutory provisions. 

81, State v. ‘Kovolosky, 92 Iowa 
498, 61 NW 223 (holding that: under 
Code (1873) § 782 subd 4, providing 
for the resignation of all “county 
officers’ to be tendered to the board 
of supervisors, and subd 2, requir- 
ing resignation of “district attorneys 
to be tendered to the governor, and 
the later act creating the office of 
county attorney and providing that 
whenever the term “district attor- 
ney” appears in the laws, it shall 
mean “county attorney,” and repeal- 
ing all inconsistent acts, the resig- 
nation of a county attorney 1s prop- 


erly tendered to the board of super- 
visors). ed 
82. State v. Breckinridge, 34 Okl. 


06. 

v. Breckinridge, 34 Okl. 
P 806. 

P wr vy. Marsh, 30 Cal. A, 424, 


S)Bri91. 
TO OS. State v. Brown, 12 Oh. St. 
614 


86. State v. Brown, 12 Oh, St. 614. 
87. State v. weet 86 Kan. 576, 579, 
120 P 555 [cit Cyc]. 

[a] eeatcinee office as vacant.— 
Under L. (1909) ¢ 112, providing for 


subsequent creation of a third, and 
providing that the power of appoint- 
ing a county attorney in case of a 
vacancy shall be exercised jointly by 
the judges of the two divisions or a 
majority of them, where a county 
attorney resigns on account of having 
been elected as a member of the na- 
tional house of. representatives, and 
the two judges treat the office as va- 
eant, their action amounts to an ac- 
ceptance of the resignation. State v. 
Meek, 86 Kan. 576, 120 P 555. 

88. See supra § 20. 

ah Peo. v. Annis, 10 Colo. 53, 14 
5 


aE - 

90. McCreary v. Field, 148 Ky. 730, 
147 SW 901; Adams v. Roberts, 119 
Ky. 364, 83 SW 1035, 26 KyL 1271. 

91. Watkins v. Snyder, 148 Ky. 
733, 147 SW 899. 

92. McCall v. Webb, 125 N. C. 243, 
34 SE 430; McCall v. Gardner, 125 
N. C. 238, 34 SE 434. 

a See generally Officers [29 Cye 
1415]. 

94. Terrell v. Greene, 88 Tex. 539, 
31 SW 631. See generally Mandamus 
(28 Cyc 255]. 

95. State v. Peterson, 74 Ind, 174. 

96. Of deputies, assistants, and 
substitutes see infra § 88. 

97. Cross references: 
Appointment of United States district 

attorneys see supra § 7. 
Compensation of United States dis- 

trict attorneys see infra §§ 73- 

77 


Conduct of civil proceedings by 
United States district attorneys see 
infra § 44. 


Removal of United States district at- 


And see cases infra this ‘note. 

[a] Civil actions.—(1) A suit to 
condemn lands for public buildings 
is a “civil action in which the United 
States are concerned” (U.S. v. John- 
son, 173 U. S. 363, 375, 19 SCt 427, 
43 L. ed. 731), (2) and so is the de- 
fense of a habeas corpus proceeding 
brought to release Cninese immi- 
grants detained by order of the col- 
lector of the port (Hilborn v. U. S., 
163 U. S. 342, 16 SCt 1017, 41 L. ed. 
183 [aff 28 Ct. Cl: 237]), (3) a suit-to 
recover pensions fraudulently re- 
ceived (Ruhn v. U. S., 66 Fed. 531), 
(4) and an action to enforce a stat- | 
utory lien for unpaid revenue taxes 
(Bliss v. U. S., 37 Fed. 191 [aff 88 
Fed. 230]). (5) Proceedings brought 
against the United States under au- 
thority of the act of March 3, 1875 
(18 St. at L. 456), to recover dam- 
ages caused to lands by the im- 
provement of the Fox and Wisconsin 
rivers, although of a special stat- 
utory character under the Wisconsin 
laws, are yet, after transference to 
the federal court, to be regarded as 
civil actions, which is a part of the 
district attorney’s regular duty to 
prosecute. Colman v. U. S., 66 Fed. 
695, 14 CCA €5. 

99. U. S. Rev, St. (1878) § 380. 

1. Gibson v. Peters, 150 U. S. 342, 
14 SCt 134, 37 L. ed. 1104 [aff 36 Fed. 
487 (overr 35 Fed. 721)]. But see 
McCormick v. Smith, 238 Ida. 487, 130 
P 999 (holding that U. S. Rey, St. § 
380 requiring actions brought by an 
officer of the United States to be 
conducted by the United States dis- 
trict attorney is merely directory and 
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for the recovery of money exacted by or paid. to 
such officers and paid by them into the treasury ;? 
and, on request of the secretary of the treasury, 
to defend any action brought against any officer of 
either house of congress on account of anything done 
by him in the discharge of his official duties in exe- 
euting any order of such house.**? All legal services 
connected with the procurement of titles to sites 
for public buildings, other than life-saving stations 
and pierhead lights, are required to be rendered by 
United States district attorneys,°? and this includes 
all examinations of such titles and opinions there- 
on.28 Where a prosecution was commenced in a 
state court against officers of the United States and 
removed by them to the federal court, it was held 
that the United States attorneys should act as coun- 
sel for such defendants, and that the prosecution 
should be conducted by. the state authorities.** The 
powers of United States district attorneys, being 
prescribed in the several statutes creating the office 
and defining its duties, are. limited thereby, and 
they have no power aside from the statute to bring 
suits in the name of the United States.*> . Hence, 
under a statute making it the duty of the district 
attorney to institute proceedings to cancel a cer- 
tifieate of citizenship for fraud, ‘‘upon affidavit 
showing good eause therefor,’’ a district attorney 
cannot bring such proceedings unless the prescribed 
affidavit is presented.*® 

The prosecution of Chinese persons found in his 
district, unlawfully within the United States under 
the exclusion acts, is a part of the duty of the 
district attorney.*7 

Circuit courts of appeals. Under the act °° estab- 
that an action may be brought by the 
receiver’s special attorney). 

2. U: S. Rev. St. (1878) § 771. 

$31, 18 TiS! St! at Lie 130 §'8; 
U. S. Rev. St. Suppl. p 76 § 8. 

32. 25 U. S. St. at L. 941 ¢ 411. 42. 

33. Sill vy. U. S. 87 Fed. 699, 31 
CCA .200; U.S. v. Ady, 76 Fed. 359, 3 
22 CCA. 223; Ruhm v. U. S., 66 Fed. 43. 
531. Compare Weed v. U. S., 65 Fed. 


399, 82 Fed. 414 (holding that it is 
the duty of the district attorney, un- 44s (USS. rire 


Columbia, 


Snow v. U. 
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sel in the name of the District of 
and not by the United 
States attorney for the district. 
Pet Capital Tract. Co., 38 App. (D. C.) 


vine 21 L. ed. 784; Peo. v. Heed, 1 Ida. 


McLaughlin v. U. S., 107 U. S. 
aoa 108 U. S. 510, 2 SCt 802, 27 L. ed. 


Blaisdell, 


[§§ 31-32 


lishing these courts it was held not the duty of the 
district attorney to appear therein for the United 
States,°® but a later act,*? makes it their duty to 
represent the government in the cireuit courts of 
appeals in their districts. 

In the District of Columbia prosecutions for vio- 
lation of police regulations or municipal ordinances, 
and of penal statutes in the nature of police or 
municipal regulations, are prosecuted by the attor- 
ney for the district; but all other criminal prose- 
cutions must be conducted by the United States dis- 
trict attorney.*! 

In the territories. The prosecuting attorney for 
the territory, not the United States district attor- 
ney, prosecutes cases arising under territorial laws, 
the district attorney appearing only when the court 
sits as a district court of the United States.*? 

The authority of the district attorney to bring 
suit cannot be questioned for the first time in the 
supreme court.*% 

Medium of communication with executive branch. 
As the recognized officer of the government, the 
United States district attorney is the only medium 
through whom the court can communicate with the 
executive authorities.*4 

[§ 32] B. Representation of State or County * 
—l. In General. It is not only the duty, but also 
the right and privilege, of the prosecuting attor- 
ney for a state or territory *° to represent the state 
or territory and the counties within his district 
in the courts of that district.47 This includes not 
only the conduct of prosecutions for crimes and of- 
fenses committed within the district,*® but also, in 
some jurisdictions, the prosecution or defense of all 
district court for the respective 
counties in his district, it is just 
as much a duty for the board of 
supervisors and the court to permit 
him to appear when he desires to do 
18 Wall. (U. S.) | so. . And a refusal to allow him to 
appear denies him a legal right. Nor 
is his right to appear any the less a 
legal right because no specific com- 
pensation is allowed for this duty. A 


party would have the right to be ad- 
mitted to an office, and to discharge 


U.S. 


3 Ben. 


der Rev. St. § 355, to furnish to the 
attorney-general information in re- 
lation to the title of public property 
within the United States). 
i aoe Delaware v. Emerson, 8 Fed. 
all 

Powers of state prosecuting attor- 
neys to appear in federal courts see 
infra § 37. 

aes Cohen v. U. S., 38 App. (D. C.) 


3. 

86. Cohen y. U. S., 38 App. (D. C.) 
123 (holding, further, that such af- 
fidavit should appear in the record, 
either by reference and contempo- 
raneous filing with the petition, or by 
allegations therein sufficient to show 
compliance with the statute). 

37... U. S. Rev. St. § 771; Chin Ying 
v. U..S., 186 U. S.°202, 22 SCt 895, 46 
L. ed. 1126; Chin Bak Kan v. U. S., 
Ine pU: Ss. 193, 22 SCt 891, 46 L. ed. 
121. 

38. Act March 8, 1891 (26 U.S. St. 
at L. 826). 

39. U. S. v. Garter, 170 U. S. 527, 
18 SCt 703, 42 L. ed. 1133; U. S., v. 
Winston, 170 U. S. 522, 18 SCt 701, 42 
Ap ote 1130; Garter. v..U. S., 31 Ct. Cl. 

40. Act May 28, 1896 (29 U.S. St. 
at L. 179 c 252 § 6). 

41. U.S. v. Hoskins, 16 D. C, 478. 

[a] Rule applied.—A_ prosecution 
in the police court against a street 
railway company for failure to oper- 
ate a sufficient number of cars, etc., 
as required by the act of May 23, 
1908 (35 St. at L. 246 c 190), should 
be conducted by the corporation coun- 


— 


(U;_S.)°132. 

45. Conduct of proceedings 
infra §§ 42-45. 

46. Duties as between prosecuting 
attorneys in territories and the 
United States district attorneys see 
supra § $1. 

47, Ida.—Twin Falls County v. 
Bassett, 14 Ida. 324, 93 P 774. 

Iowa.—Lewis v. Lyon County, 38 
Iowa 695; Clark v. Lyon County, 37 
Towa 469, 472. 

Kan.—Clough v. Hart, 8 Kan. 487. 

Ky.—Daviess County v. Daviess 
County Gravel Road Co., 63 SW 752, 
236 Key Lay Tde 
phase -—State v. Brown, 106 La, 437, 

Mo. State v. Wurdeman, 183 Mo. 
A. 28, 166 SW 348. 

N. M.—State v. Romero, 17 N. M. 
88,0125 P6417. 

Okl.—Logan County Comrs. vy. State 
Capital Co., 16 Okl. 625, 86 P 518; 
Sy arctan Voi Derr: /11)Okl, +213, 66 P 


Or.—State v. Duniway, 63 Or. 555, 
128 P 853. 

Philippine.—U. S. v. Mamintud, 6 
Philippine 374. 

Porto Rico.—Ex p. Vilar, 17 Porto 
Rico 809; Peo. v. Fernandez, 12 Porto 
Rico 367. 

And see cases infra § 33 et seq. 

“The duty thus positively enjoined 
upon the district attorney must, of 
necessity, be accompanied with the 
right to do the thing required. If it 
is a positive duty, resting upon the 
district: attorney to appear in the 


see 


its duties, although the service was 
purely voluntary.” Clark v. Lyon 
County, supra. 

[a] In England.—(1) There has 
been such an officer in HWngland for 
centuries, his principal duty being 
the prosecution of crimes and mis- 
demeanors. Rex v. Philips, 3 Burr. 
1564, 97 Reprint 983, 4 Burr. 2089, 
98 Reprint 90. (2) He is the only 
legal representative of the crown in 
the courts, and he must be before the 
court in every suit in which the 
rights of the crown are concerned. 
Atty.-Gen. v. Galway Corp., 1 Molloy 
95; Hovenden v. Annesley, 2 Sch. & 
Lef. 617. (3) He is the officer of the 
crown, and in that sense only the of- 
ficer of the public. Atty.-Gen. v. 
Brown, 1 Swanst. 265, 36 Reprint 384, 
1 Wils. Ch. 323, 37 Reprint 138. (4) 
During a vacancy in the office his 
duties and authority devolved upon 
the solicitor-general. Rex vy. Wilkes, 
4 Burr. 2527, 2554, 2570, 98 Reprint 
327. (5) In all suits at the instance 
of the crown, the attorney-general of 
a province has a right to represent 
the crown, if the right claimed is a 
right in behalf of the province. Atty.- 
Gen. v. Esquimalt, ete., R. Co., 7 B. C. 
221; Monk v. Ouimet, 19 LCJur 71 
{reforming judgment 17 LCJur 57}. 
(6) A clerk of the crown, whether a 
queen’s counsel or not, may conduct 
a case on behalf of the crown, al- 
though he may not practice for in- 
dividuals. Reg. v. Leboeuf, 9 LCJur 
19%, Gb) HajG0 29s 

48. Cal.—Humiston v. Shaffer, 145 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


‘ 


§ 32] 


civil actions in which either the state or county 
It is not the duty 


may be a party or interested.‘® 


Calke'196;°78' P'651- 

Fla.—Taylor v. State, 49 Pla. 69, 
38 S 380. 

Ga.—Williams v. State, 121 Ga. 195, 
48 SE 938; Blalock vy. Pillsbury, 76 
Ga. 493. 

Ida.—Adamson vy. Custer County, 27 
Ida. 190, 147 P 785. 
yep daieSiate v. Morrison, 64 Ind. 

Ky.—Com, v. Grand Cent. Bldg., 


etc., Assoc., 97 Ky. 325, 30 SW 626, 
17 KyL 215. 

La.—State v. American Sugar Re- 
fining Co., 1387 La. 407, 68 S 742; 


State v. Britton, 131 La. 877, 60 S 
879; State v. Labry, 120 La. 434, 45 
S 382; State v. Brown, 106 La. 437, 31 
S 50; State v. Bezou, 48 La. Ann. 1369, 
20 S 892; State v. Hoffman, 86 La. 
Ann. 987. 

Mich.—Peo. v. Brady, 90 Mich. 459, 
51 NW 537. 


Mo.—State v. MeMillan, 108 Mo. 
153, 18 SW 784. 
Mont. —Independent Pub. Co. v. 


noha ete., County, 30 Mont. 83, 75 P 

Nebr.—Dinsmore v. State, 61 Nebr. 
418, 85 NW 445. 

N. H.—Fletcher vy. Merrimack Coun- 
ty, 71 N. H. 96, 51 A 271. 

N. Y.—Peo. v. Columbia County, 
134 N. Y. 1, 31 NE 322; Peo. v. New 
York, 32 N. Y. 473. 

Okl.—State vy. Snelson, 13 Okl. Cr. 
88, 162 P 444, 

Tex.—Terrell v. Greene, 88 Tex. 
539, 31°SW 631; Upton v. San An- 
gelo, 42 Tex. Civ. A. 76, 94 SW 436; 
Howth vy. Greer, 40 Tex. Civ. A. 552, 
90 SW 211. 

W. Va.—State v. Ehrlick, 65 W. Va. 
700, 64 SH 935, 23 LRANS 691. 

49. U. S.—Moreland v. Marion 
County, 17 F. Cas. No. 9,794, 1 NY 
WklyDig 326. 

Seo v. Parham, 32 Ark. 

6. 

Cal.—Tehama County v. Sisson, 152 
“st 167, 92 P 64; Peo. v. Love, 25 Cal. 
20. 

Colo.—Atchison, etc., R. Co. v. Peo., 
5 Colo. 60; Peo. v. Hallett, 1 Colo. 
352; McMullin v. Montrose County, 
18 Colo. APM IT 70) (PR. 449. 

Ida.—Twin Falls County v. Bas- 
sett, 14 Ida. 324, 93 P 774; State v. 
Fitzpatrick, 5 Ida. 499, 51 P 112. 

Tll.—Mix v. Peo., 116 Ill. 265, 4 NE 
783; Peo. v. Chicago, 199 Il. A. 
356. 

Ind.—Fuhrer v. State, 55 Ind. 150; 
State v. Shideler, 51 Ind. 64: 

Towa.—Green vy. Smith, 111 Iowa 
183, 82 NW 448; Lewis v. Lyon Coun- 
ty, 38 Iowa 695; Clark v. Lyon Coun- 
ty, 37 Iowa 469; State v. Fleming, 13 
Iowa 443. 

Kan.—Hornaday v. State, 62 Kan. 
822, 62 P 329; State v. Marion Coun- 
ty Comrs., 21 Kan. 419; State v. 
Faulkner, 20 Kan. 541; Bartlett v. 
State, 13 Kan. 99; Bobbett v. State, 
10 Kan. 9. 

Ky.—Daviess County v. Daviess 
County ty Road Co., 638 SW 752, 
23 KyL 711 

La.—State v. Brown, 106 La. 437, 
31 S 50; State v. Smith, 13 La. Ann, 
424. But see State v. American Sugar 
Refining Co., 137 La. 407, 68 S 742 
(holding that under the law then 
existing the district attorney of Or- 
leans parish had no authority to rep- 
resent the state except in criminal 
cases). 

Mass.—Parker v. May, 5 Cush. 

Mich.—Peo. v. Brady, 90 Mich. 45 
51 NW _ 537; Wilcox v. Wayne Cir. 
Judge, 83 Mich. 1, 47 NW 29. 

Mo.—State v. McMillan, 108 Mo. 
153, 18 SW 784; State v. Wurdeman, 
abe Mo. A. 28, 166 SW 348. 

Y.—Matter of Arnett, 49 Hun 
595. 3 ab a 428; Peo. v. Chanler, 116 


336. 
459, 


NYS 
As State v. Baker, 88 Oh. St. 165, 
102 N 732: State v. Fronizer, 28 


Oh. Cir. Ct. 709. 
Okl.—Logan County v. State Cap- 
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qui tam actions 


ital Co., 16 Okl. 625, 86 P 518; Terri- 
tory Bd. of Education v. Terr., 12 Okl. 
286, 70 P 792; Coulson v. Terr., 8 Okl. 
113, 56 P 956. 

Or.—In re So, 6 Or. 465; Hannah 
y. Wells, 4 Or, 249. 

Pa.— Gilroy v.' Com., “105° Pa.’ 484; 
Com. v. Allen, 15 Pa. Co. 257. 

Tex.—Maud vy. Terrell, 200 SW 875; 
Terrell v. Greene, 88 Tex. 539, 31 SW 
631; San Antonio, etc., Pass. R. Co. 
Vv. State, 79 Tex. 264, 14 SW 1063; 
Spencer v. Galveston County, 56 Tex. 
384; State v. Bratton, (Civ. A.) 192 
Sw 814; Upton v. San ‘Angelo, 42 Tex. 
Civ. A. 76, 94 SW 436. 

Wash. —State v. Seattle Gas, etc., 
Co., 28 Wash, 488, 68 P 946, 70 P 
114; State v. Headlee, 18 Wash. 220, 
51 P 369. 

Wis.—State v. Helmann, 163 Wis. 
$39, 158 NW 286. 

Eng. — Tottenham Urban Dist. 
Council v. Williamson, [1896] 2 Q. B. 
353; Reg. v. Prosser, 11 Beav. 306, 50 
Reprint 834. 

But see State v. Ehrlick, 65 W. Va. 
700, 64 SE 935, 23 LRANS 691 (hold- 
ing that the prosecuting attorney has 
authority independent of the attor- 
ney-general to institute criminal pro- 
ceedings, but has no power as to the 
prosecution of civil proceedings on 
the part of the state beyond that ex- 
pressly conferred by statute). 

{a] TDlustrations.—He generally 
has authority, and it is his duty, to 
institute proceedings: (1) To re- 
strain public nuisances. Tottenham 
Urban Dist. Council v. Williamson, 
[1896] 2 Q. B.° 358; Atty.-Gen.) v. 
Wimbledon House Wst. Co., [1904] 2 
Ch. 34; Atty.-Gen. v. Ashborne Rec- 


reation Ground Co., [1903] 1 Ch. 101; 
Wallasey Local Bd. v. Gracey, 36 Ch. 
D. 593; <Atty.-Gen. v. Shrewsbury 
Bridge Co., 21 Ch. D. 752; Soltau v. 
De Held, 2 Sim. N. S. 133, 42 EngCh 
133, 61 Reprint 291. (2) To restrain 
erection of a public building illegally 
authorized. Hornaday v. State, 62 
Kan. 822, 62 P 329; State v. Marion 
County Comrs., 21 Kan. 419. (3) To 
enjoin payment of a claim wrongfully 
allowed by the county. Tehama Coun- 
ty v. Sisson, 152 Cal. 167, 92 P 64 
(holding that under County Govern-~ 
ment Act [St. (1897) p 452 ¢ 277) 
§ 8, requiring the district attorney to 
sue where the board of supervisors 
shall without authority of law order 
any money paid, etc., the district at- 
torney may, without authority from 
the board, sue to restrain the pay- 
ment of a warrant issued in violation 
of Const. art 11 § 18, providing that 
no county shall in-any year incur an 
indebtedness in excess of the reve- 
nues for the year); State v. Headlee, 
18 Wash. 220, 61 P 369. (4) To bring 
mandamus to enforce performance of 
a public duty. State v. Faulkner, 20 
Kan. 541; Bobbett v. State, 10 Kan. 
9; State vy. Wurdeman, 183 Mo, A. 28, 
166 SW 348 (holding that Rey. St. 
[1909] § 1008, authorizing the prose- 
cuting attorney to prosecute or de- 
fend all civil suits in which the 


county is interested, applies to man- 
damus proceedings against the judges 
of the county court to compel them 
to issue a license to sell intoxicating 
liquors in the county; such writ is 
not purely personal, but reaches the 
office, so that the county has an in- 
terest). See generally Mandamus [26 
Cye 398 et seq]. (5) To -maintain 
quo warranto to try title to public 
office. Bartlett vy. State, 13 Kan. 99; 
Berhil v. Fisk, 24 La. Ann. 149; State 
v. Lynch, 23 La. Ann. 786; Hayes Vv. 
Thompson, 21 La. Ann. 655 (holding 
that a prosecuting officer may be 
compelled to bring an action under 
the intrusion act to apat the right to 
an office, and it is not® discretionary 
with him to refuse to do so; the pro- 
ceeding must be brought by the dis- 
trict attorney or district attorney pro 
tempore of the parish in which the 
case arises, or in the parish of Or- 
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of tne prosecuting attorney, however, to prosecute 


for penalties, although the state 


leans by the attorney-general); State 
v. McMillan, 108 Mo. 158, 18 SW 784; 
Gilroy v. Com., 105 wet 484; Com. v. 
Allen, 15 Pa. Go. 25 But see Haw- 
kins v. State, 81 Ma, 306, 832,A 278 
(holding that, in the absence of con- 
stitutional or statutory authority, a 
state’s attorney has no power to in- 
stitute quo warranto proceedings to 
oust an incumbent of a public office). 
See pene, Quo Warranto [32 Cye 
1420]. (6) To maintain quo war- 
ranto to forfeit the charter of a cor- 
poration. State v. Southern Pac, R. 
Co., 24 Tex. 80, 118 (where the court, 
per Roberts, J., said: “The district 
attorney, as we have seen, is re- 
quired, as a duty imposed on him, to 
prosecute all actions in which this 
State is interested, in the district 
court. Bringing the action by filing 
a petition, is a part of its prosecu- 
tion. There is no limitation to his 
duty, in prosecuting suits in the dis- 
trict court, but the interest of the 
state. This is an ‘action in which 
this state is interested.’ It has, by 
a charter, vested certain franchises 
in a railroad company. These con- 
stitute property previously belonging 
to the state, which, by the grant, is 
now possessed and enjoyed by the 
company. The state has declared, by 
its laws, that upon the happening of 
certain events, or the omission of 
certain things, this property, the 
franchise, shall be forfeited. The 
state is interested, in a legal sense, 
that it shall be forfeited, if the 
contingency has happened. It is in- 
terested, because the company has 
property of the state (the franchise) 
and the consideration of the grant 
has failed, or the condition upon 
which it was granted has been brok- 
en. The state is interested in re- 
claiming and recovering its own, 
whether it be a forfeited franchise, a 
penalty, a debt or other property. 
The district attorney has as much 
right to bring the suit in one ease, 
as in the other. His only warrant, 
in either case, is, that the state is 
interested’); State v. Seattle Gas, 
ete,, Co., 28 Wash. 488, 68 P 946, 70 P 
114. See generally Quo Warranto [32 
Cye 1425]... (7) To enjoin an un- 
authorized issue of bonds by city of- 
ficials. State v. Kansas. City, 60 
Kan. 618, 57. P 118. (8) To prevent 
public officers from misappropriating 
public funds. Territory Bd. of Edu- 
cation v. Terr. 12 Okl. 286, 70 P 
792. But see State v. Van Buren Tp. 
Bd. of Education, 11 Oh. Cir, Ct. 41, 5 
Oh. Cir. Dec. 447 (holding that the 
county attorney has no authority to 
enjoin a board of. education from ap- 
plying money in its treasury from 
taxes levied to build a schoolhouse to 
the refund of money borrowed in an- 
ticipation of such taxes); Edmondson 
v. Cumings, (Tex. Civ. A.) 203 SW 
428 (holding that the county attorney 
has no right to bring an action in be- 
half of a county to restrain the com- 
missioners’ court, county judge, and 
clerk from allowing officers to buy 
postage stamps out of county funds). 
(9) To recover public money unlaw- 
fully paid. State v. Baker, 88 Oh. St. 
165, 102 NE 732 (holding that mon- 
eys paid into the county treasury by 
virtue of proceedings for the loca- 
tion and construction of a county 
ditch, in conformity with Gen. Code 
§ 64438 et seq, are public moneys 
within § 2921, authorizing the county 
attorney to sue in the name of the 
state to recover public moneys which 
have been illegally drawn). (10) To 
collect funds misappropriated or 
withheld by tax collector. Whitnell 
v. Caldwell County, 4 Litt. (Ky.) 147; 
State v. Bratton, (Tex. Civ. A.) 192 
SW 814. (11) To sue on the official 
bond of a county officer. Peo. v. 
Love, 25 Cal. 520; Terrell v. Greene, 
88 Tex. 539, 31 SW 631 (under Rev. 
St. art 260). Compare Spencer v. 
Galveston County, 56 Tex. 384 (hold- 
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is entitiea to a part of the recovery.>° 
duty to appear for the state or county notwithstand- 
ing the law makes provision for the employment of 
other counsel in special cases,° but although counsel 
so employed may assist. him in the performance of 
his duty they cannot displace or supercede him.5? 
If he prosecutes, in the name of the state or county, 
a suit in which either is really interested as de- 
So he cannot bring 
an action in the name of the county against the 


fendant, he violates his duty.°* 


ing that before the adoption of the 
Revised Statutes, and: under the act 
of Aug. 21, 1876, and the laws in force 
prior thereto, it was not the duty of 
the district attorney to institute suit 
upon the bond of a defaulting county 
officer). (12) To sue on the bond of 
an administrator for failure to pay 
into county treasurer moneys eS- 
cheated to the state Fuhrer v. 
State, 55 Ind. 150. (13) To collect 
public revenue. Mix v. Peo., 116 Ill. 
265, 4 NE 783;'Maud v. Terrell, (Tex.) 
200 SW 375. (14) To recover from 
a bank interest on public funds de- 
posited therein, whether so deposited 
lawfully or otherwise. State v. West- 
ern German Bank, 832 Oh. Cir. Ct. 496 
[aff 86 Oh. St. 305, 99 NE 1133]. 
(15) To recover on a bail bond given 
in a criminal case. Hannah v. Wells, 
4 Or. 249. (16) To annul a land 
patent granted by the state. State 
v. Smith, 13 La, Ann. 424. (17) To 
prosecute foreclosure suits to which 
the state is a party. State v. Witz- 
patrick, 5 Ida. 499, 51 P 112. (18) To 
compel the performance of a public 
trust imposed upon a corporation. 
Evan v. Avon, 29 Beav. 144, 54 Re- 
print 581. (19) To restrain, or after- 
ward to impeach, the alienation of 
corporate property made pending the 
granting of a charter. Atty.-Gen. v. 
Avon, 83 De G. J. & S. 637, 68 EngCh 
483, 46 Reprint 783. (20) To enforce 
a public charitable trust. Parker v. 
May, 5 Cush. (Mass.) 336. (21) To 
recover penalties incurred for viola- 
tions of law. Peo. v. Brady, 90 Mich, 
459, 51 NW 537; State v. Helmann, 
163 Wis. 639, 158 NW 286 (under 
liquor license bond). (22) To proceed 
against corporations for penalties im- 
posed for failure to comply with 
state laws (Com. v. Grand. Cent. 
Bldg., etc., Assoc., 97 Ky. 325, 30 SW 
626, 17 Kyl 215), (23) or for breach 
of charter (Atty.-Gen. v. Great 
Northern R. Co., 6 Jur. N.'S. 1006. 

[b] Divorce proceedings, — By 
statute certain duties are imposed 
on the prosecuting attorney for the 
protection of the interests of the 
children in divorce proceedings. Wil- 
cox v. Wayne Cir. Judge, 83 Mich. 1, 
47 NW 29. ; 

[ec] Action to rescind contract.— 
The county attorney, especially when 
authorized by the fiscal court and 
counsel employed by authority of the 
court to assist him, had authority 
to institute an action in the name 
of the county to rescind a contract 
made by the county. Daviess County 
v. Daviess County Gravel Road Co., 
63 SW 752, 23 Kyl 711. 

[ad] Collection of taxes.—Under 
St. (1903) § 127, making it a county 
attorney’s duty to prosecute all cases 
in his county in which the county is 
interested, and when so directed by 
the fiscal court to institute actions 
before any court in the common- 
wealth in which the county is inter- 
ested, it is his duty to conduct a 
proceeding to ascertain the amount 
of taxes due and!unpaid preliminary 
to a suit for their collection, when 
directed to do so by the fiscal court. 
Terrell v. Trimble County, 108 SW 
848, 33 KyL 364. 

[e] Proceeding to set aside for- 
feiture of recognizance.—The prose- 
euting attorney is the proper person 
to represent the state in a proceed- 
ing to set aside the forfeiture of a 
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It is his 


recognizance for the appearance of a 
defendant to answer to an _ indict- 
ment, and upon his appearance to the 
motion the court has jurisdiction of 
the state. State v. Shideler, 51 Ind. 


64, 

[f] Proceedings on application for 
liquor license.—On an appeal by a 
citizen, under Code § 2450, to a dis- 
trict court from a finding by a board 
of supervisors that a statement of 
consent to the sale of intoxicating 
liquors in the county is. sufficient, it 
is proper for the county attorney to 
appear against the statement in the 


district court, and such section re-| 


quires him so to appear. Green vy. 
Smith, 111 Iowa 183, 82 NW 448. 

{g] Habeas corpus proceedings.— 
The district attcrney of the county 
from which a prisoner is committed 
to the state lunatic asylum must de- 
fend the commitment, on habeas cor- 
pus to determine the sanity of the 
prisoner, although Code Civ. Proc. 
§ 2038, requires that notice be given 
to the district attorney of the county 
in which the asylum is located. Peo. 
v. Chanler, 116 NYS 62. 

[h] The courts have the same au- 
thority over him as over other suit- 
ors, and he will not be permitted to 
prosecute any case merely vexatious, 
or without legal object. Reg. v. Pros- 
ser, 11 Beav. 306, 50 Reprint 834. 

Exclusive and concurrent powers of 
different classes of prosecuting at- 
torneys see infra §§ 33, 34. 

50. In re Atty.-Gen., Mart. & Y. 
(Tenn.) 285. 

“A qui tam action is a civil suit, 
brought in the name of the informer, 
on his own responsibility, without 
any advice or aid from any officer of 
the government; and, although the 
State is generally entitled to a por- 
tion of the recovery, when effected, it 
is not properly a party to the pro- 
eeedings, nor liable for costs in case 
of failure.’ In re Atty.-Gen., supra. 

51. In re Ison, 6 Or. 465; Terrell 
v. Greene, 88 Tex. 539, 31 SW 631. 

Employment of assistant counsel 
generally see infra §§ 79-81. 

52. In re Ison, 6 Or. 465; Terrell 
v. Greene, 88 Tex. 539, 31 SW 681. 
See Ireton v. State, 31 Oh. Cir. Ct. 412 
(county commissioners without au- 
thority to employ counsel to sup- 
plant prosecuting attorney); Maud v. 
Terrell, (Tex.) 200 SW 375 (holding 
that the legislature has no power to 
force assistants upon county and dis- 
trict attorneys). 

[a] Employment of special coun- 
sel in civil action— ‘It is insisted 
that the board of school land com- 
missioners, being intrusted by the 
constitution with the management of 
the funds arising from the sale of 
school and university land, and be- 
ing by the statutes referred to ex- 
pressly authorized to foreclose the 
mortgages mentioned in the order 
under review, and to contract for all 
legal services required by the board 
for the foreclosure of mortgages, 

. . the board has the right to prose- 
cute suits to foreclose such mort- 
gages as are given to the state for 
the benefit of those funds, in the 
name of the state, by counsel em- 
ployed by the board, without the as- 
sistance of the district attorney, and 
that he has no right to appear in or 
claim fees in such suits. We are 
satisfied that the board has the right 


county commissioners.®* 
for his own benefit, and although bound to sue for 
a penalty given by statute to the person suing there- 
for, he cannot retain it for himself.®* 
prohibited, in absence of statute, from represent- 
ing private litigants where he owes no duty to the 
state,°* but he violates his duties as prosecuting 
attorney if he renders professional assistance to 
defendant in a eriminal trial.57 
ties are prescribed by the constitution, they cannot 


[§ 32 


He cannot enforce laws 


He is not 


If his official du- 


to employ counsel whenever it is 
necessary to foreclose mortgages, but 
we do not think that right inconsist- 
ent with the duty of the district at- 
torney to appear in suits brought to 
foreclose such mortgages when the 
state is a party to such suits. He is 
the ‘law officer’ of the state. The 
state is a party. No matter how 
many counsel are employed to assist 
him in such suits, it is his duty to 
appear, and represent the state, which 
can appear only by its attorneys. 
There is no repugnancy in the stat- 
utes defining his duties, and. those 
authorizing the board to contract for 
legal services in foreclosing mort- 
They may well stand togeth- 
er.” In re Ison, 6 Or. 465, 468. 

Control of proceedings see infra §§ 
42-45. 

53. Whiteside County v. Burchell, 
31 Ill. 68; Coulson v. Terr., 8 Okl. 113, 
56 P 956. 

{a] TWlustration.—Where a county 
afttorney brings injunction in the 
name of the territory, as plaintiff, 
against the county clerk, to restrain 
such clerk from spreading upon the 
tax rolls of the county an increase 
of valuation of property for taxa- 
tion, as ordered by the territorial 
board of equalization, it is apparent 
from the face of such petition that 
the territory is not the real party in 
interest in the prosecution of such 
action; that the real interest of the 
territory lies in having such in- 
creased valuation spread upon the tax 
rolls, and not in preventing it; that 
the county attorney bringing such 
action violates his cfficial duty to the 
territory and his obligations of fidel- 
ity to courts and clients; and that 
such petition should be dismissed. 
ryt he v. Terr., 8 Okl. 113, 56 P 

54. Spokane County v. Bracht, 23 
Wash, 102, 62 PB 446. 

55. Peo. v. Wabash, etc., R. Co., 
12 Ill. A. 268. 

56. Bellison v. Apland, 115 Iowa 
599, 89 NW 22. 

[a] Rule applied.—Code § 305, de- 
claring that no county attorney shall 
be engaged as an attorney for any 
party other than the state or county, 
in any action or proceeding pending 
or arising in his county, based sub- 
stantially on the same facts on which 
a prosecution has been commenced 
by him in the name of the county or 
state, does not preclude a county at- 
torney from appearing in another 
county in defense of an action for 
libel, which arose there, based on cir- 
cumstances alleged to have occurred 
in the attorney’s home county, which 
had been the subject of criminal 
prosecutions. Snyder v. Tribune Co., 
161 Iowa 671, 143 NW 519. 

[b] In Oklahoma (1) the statute 
expressly prohibits the county attor- 
ney from practicing in civil cases in 
his private capacity. Aldridge v. 
Capps, 156 P 624. (2) And it is held 
that, aside from the statute, engag- 
ing in such private practice is against 
public policy. Aldridge v. Capps, 
supra. (3) Where a county attorney 
is permitted to prosecute a civil ac- 
tion other than such.as is required 
as his official duty, judgment secured 
by him will be reversed. Aldridge v. 
Capps, supra, 

57. In re Voss, 11 N. D. 540, 90 
NW 15. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be increased or diminished by statute.®§ 
by statute, they may be increased or diminished at 
the pleasure of the legislature.®® But in the absence 
of a statute, neither the court nor the county board 
has any power to curtail the exercise of his lawful 


authority or control him therein.® 


Attending hearing on application for executive 
‘clemency. It is the duty of the prosecuting. at- 
torney of the county wherein a conviction was had 
to attend the hearing of an application for execu- 
tive clemency, in order to present the facts de- 
veloped at the trial, or any new matter necessary to 


meet the applicant’s case.*t 


Representation of drainage district. 
part of the official duty of a county attorney to 
prosecute for and defend a drainage district located 


in his county.®? 


Representation of school district... In some juris- 


58. Ala.—Ex p. Lusk, 82 Ala. 519, 
28S 140. . 

Colo.—MecMullin v. Montrose Coun- 
ty, 29 Colo. 478, 68 ‘P 779. 

Towa. — Bevington v. Woodbury 
County, 107 Iowa 424, 78 NW 222. 

Or.—State v. Walton, 53 Or, 557, 99 
P'431; 101'P389;'102 P 173. 

Tex.—Harris County v. Stewart, 91 
Tex. 133, 41 SW 650; State v. Moore, 
57 Tex. 307; Howth v. Greer, 40 Tex. 
Civ. A. 552, 90 SW 211. 

And see Thompson v. Carr, 13 Bush 
(Ky.) 215 (holding that so much of 
the act to establish a criminal court 
in the sixth judicial district and in 
Hardin county as required the com- 
monwealth’s attorneys for that dis- 
trict to perform the duties of com- 
monwealth’s attorney in Taylor coun- 
ty, in the seventh district, was un- 
constitutional). 

{a] Rule applied—Under Const. 
art 5, § 21, prescribing that county 
attorneys “shall represent the State 
in all cases in the District and in- 
ferior courts in their respective coun- 
ties,’’ except where the county is in a 
district having a district attorney, 
any act of the legislature attempting 
to deprive a county attorney of his 
right to appear and represent the 
state in any criminal case charging 
violation of a state law, or making 
the county attorney merely the as- 
so@iate or assistant of a city attor- 
ney, and depriving him of unre- 
stricted control in such cases, would 
be void. Upton v. San Angelo, 42 
Tex, Civ. A. 76, 94 SW 436. 

59. State v. Morrison, 64 Ind. 141; 
In re Gilson, 34 Kan. 641, 9 P 763. 

60. Clark v. Lyon County, 37 Iowa 
469; State v. Wurdeman, 183 Mo. A. 
28. 166 SW 348; Logan County v. 
State Capital Co., 16 Okl. 625, 86 P 
518; Mahaffey v. Terr., 11 Okl. 213, 66 
P 342. 

61. Tompkins v. New York City, 
14 App. Div. 536, 438 NYS 878. 

62. Lincoln County v. Robertson, 
85 Okl. 616, 130 P 947. 

63. McClintic v. Cavender, (W. 


p. Lusk, 82 Ala. 519, 
Wiley, 54 Ala. 226; Ex 
p. Diggs, 52 Ala. 381, 

Colo.—Peo. v. Hallett, 1 Colo. 352. 

La.—State v. Brown, 106 La. 4387, 
31 S 50 (mandamus to compel justice 
of the peace). 

Mo.—State vy. Wurdeman, 183 Mo. 
A. 28, 166 SW 348. 

Tex.—tTerrell v. Greene, 88 Tex. 539, 
81 SW 631. Compare Jackson v. 
Swayne, 92 Tex. 242, 47 SW 711 [rev 
(Civ. A.) 45 SW 619] (holding that, 
conceding the validity of an ordi- 
nance under which offenses pun- 
ishable by statute are being prose- 
cuted in a city court, the county at- 
torney could, by filing a complaint 
in justice’s court or the county court, 
have an adequate legal remedy, and 
hence mandamus to compel the city 
court to permit him to take charge of 
the prosecution would not lie, not- 

$c + 
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dictions it is the duty of the prosecuting attorney 
to serve independent district boards of edueation 
as well as other district boards.®?) 

Mandamus will lie to compel the court, or a judge, 
to allow a prosecuting attorney to appear for the 


state or county in a ease in which he has the 


[§ 33] 


It is not a 


withstanding Const. art 5 § 21, mak- 
ing it the duty of the county attorney 
to represent the state in all prosecu- 


tions in the district and inferior 
courts of his county). 
[a] Illustration. — The circuit 


court may be compelled by mandamus 
to allow a prosecuting attorney to 
represent the judges of the county 
court in a proceeding brought against 
them, although they refuse to give 
their consent to his representing 
them. State v. Wurdeman, 183 Mo. A. 
28, 166 SW 348. 

65. Berhil v. Fisk, 24 La. Ann, 149; 
State v. Lynch, .23..La. Ann. 786; 
Hayes v. Thompson, 21 La. Ann. 655; 
Com. vy. Hipple, 69 Pa. 9. 

66. See statutory provisions; and: 

Ala.—Tennessee Mut. Bldg., etc., 
aie v., State, 99° Ala, .197,.,.18 S 

Ark.—Graham v. State, 1 Ark. 79. 

Colo.—MecMullin v. Montrose Coun- 
ty, 29 Colo: 478, 68 P 779. 

Ga,—Williams vy. State, 121 Ga. 195, 
48 SE 938; Fambrough v. State, 113 
Ga, 934, 39 SE 324; Cooper vy. State, 
103 Ga. 405, 30 SE 249; Ansley v. 
Hooper, 101 Ga. 231, 28 SE 649; Bla- 
lock v. Pillsbury, 76 Ga. 493; Letson 
v. State, 7 Ga. A. 745, 68 SE.60. 

Ind.—State v. Morrison, 64 Ind. 141. 

Mo,—State v. Howe Scale Co., 182 
Mo. A. 658, 166 SW 328. : 

Fr a abaacah Pet.) 2dr ae} DISt, 


Tex.—San Antonio, ete., R. Co. v. 
State, 79 Tex. 264, 14 SW 1063; State 
v. Texas Cent. R= Co., 62 Tex. Civ. A. 
166, 130 SW 663; Upton v. San An- 
gelo, 42 Tex. Civ. A..76, 94 SW 436; 


Howth v. Greer, 40 Tex. Civ. A. 552, 
90 SW 211, ; 
{a] District or circuit and county 


attorneys.—(1) The general authority 
of the district attorney to represent 
the state in all actions in the dis- 
trict court does not supersede the 
right of the county attorney to main- 
tain therein, on behalf of. the state, 
certain actions which he is directed 
by special statute to prosecute. San 
Antonio, etc., R. Co. v. State, 79 Tex. 
264, 14 SW 1063. (2) Mills St. Annot. 
§ 1551, making it the duty of the dis- 
trict attorney to appear for any 
county in his district in any suit, 
wherein such county is a party, pend- 
ing in the district court of any coun- 
ty in his district was not repealed by 
§ 813, authorizing the board of coun- 
ty commissioners to employ an at- 
torney, and there is no statute which 
takes from the office of district attor- 
ney any of the duties belonging to it 
under § 1551, or which vests such 
duties in the office of county attor- 
ney, or authorizes the board of coun- 
ty commissioners to do so. MeMullin 
v. Montrose County, 29 Colo. 478, 68 P 
779. (8) Under Const, art 5 § 21, 
providing that the county attorney 
shall represent the state in all cases 
in the district and inferior courts in 
their respective counties, but that if 
a county shall be included in a. dis- 


Different Classes 
Whether the prosecution in a given case shall be 
conducted by one or another of the various classes 
of prosecuting attorneys for the several districts, 
cireuits, or counties, is largely controlled by statute 
in the different states.°* 

[§ 34] b. Prosecuting Attorney and Attorney- 


right to appear,** and on the other hand, a prosecut- 
ing attorney who fails or refuses to bring a suit or 
prosecution which he is required by law to bring 
may be compelled to do so by mandamus.*®> 

2. Exclusive and Concurrent Powers of 


of Officers—a, In General. 


trict in which there shall, be a dis- 
trict attorney, the respective duties 
of district attorneys and county. at- 
torneys shall in such counties be 
regulated by the legislature, it was 
held that, there being no statute con- 
ferring on county attorneys author- 
ity to sue in behalf of the state for 
penalties for violation of the sep- 
arate coach law (Sayles Civ. St. 
Annot. [1897] arts 4509-4511), a 
county attorney for a county in a dis- 
trict in which there was a district 
attorney could not. sue. State v. 
Texas Cent. R. Co., 62 Tex, Civ. <A: 
166, 130 SW 6638. (4) On transfer of 
a misdemeanor case from the supe- 
rior court to the county court the 
solicitor-general of the circuit cannot 
follow and control the case, but the 
duty devolves upon the county soli- 
citor to prosecute a case thus trans- 
ferred. Blalock v. Pillsbury, 76 Ga. 
493. But see Ansley v. Hooper, 101 
Ga, 231, 28 SEH 649 (where Blalock v. 
Pillsbury, 76 Ga, 493, was explained 
and distinguished, and it was held 
that under Acts [1887] p 873, the 
solicitor-general of the southwestern 
circuit had authcrity to appear and 
prosecute transferred cases in the 
county court of Sumpter county, and 
to receive the fees therefor). 

[b] District, county, or circuit, 
and city attorneys—v(1) Under a con- 
stitutional provision that the county 
attorney shall represent the state in 
all cases in inferior courts, and Gen. 
L. (1899) p 40 ¢ 33, establishing the 
corporation courts of a city; and re- 
quiring the city attorney to conduct 
all transactions in the court, and au- 
thorizing the county attorney to rep- 
resent the state in such prosecutions, 
the county attorney is given the ex- 
clusive right to represent the state 
in all transactions for violations of 
the state laws and of all ordinances 
covering the same ground as the 
state laws, and the fact that the stat- 
ute provides that costs and fines im- 
posed by the corporation court for 
violations of state laws and city or- 
dinances shall be paid into the city 
treasury does not change the char- 
acter of the prosecutions, but they 
remain state cases. Howth v. Greer, 
40 Tex. Civ. A. 552,.90 SW:211.. (2) 
Under a statute providing that pro- 
ceedings to enforce a penalty against 
a foreign corporation for doing busi- 
ness in the state without complying 
with the requirements of the statute 
shall be instituted by the presecuting 
attorney of the county, the proceed- 
ing may be brought by the circuit at-. 
torney for the city of St. Louis who 
performs the duties that were per- 
formed by prosecuting attorneys in 
other parts of the state, the duties of 
the prosecuting attorney of that city 
relating alone to the prosecution of 
misdemeanors and preliminary exam- 
inations with respect to felony 
charges in the court of criminal cor-. 
rection. State v. Howe Seale Co., 
182 Mo, A. 658, 166 SW 328. (3) Un- 
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General.*? 


a district or county attorney.®° 


der the Acts (1886-1887) p 102, pro- 
viding that an action to recover a 
penalty against a foreign corporation 
doing business in the state without 
complying with. the law shall be 
brought by the solicitor of the cir- 
cuit in which the offense is com- 
mitted but not specifying the court in 
which it shall be brought, an action 
to recover such penalty may _ be 
brought in a city court by its solici- 
tor, such city court having all the 
powers of a circuit court, and its 
solicitor being charged with the per- 
formance of all the duties imposed 
upon circuit solicitors. Tennessee 
Mut. Bldg., etc., Assoc. v. State, 99 
Ala. .197, 13 S 687. (4) Under Acts 
July 12, 1913 (P. L. p 711), establish- 
ing the municipal court of Philadel- 
phia, it is the duty of the district 
attorney, not the city solicitor, to 
conduct all prosecutions in behalf of 
the state, including desertion and 
nonsupport cases. Rotan’s Pet., 23 Pa. 
Dist. 110. (5) Under Const. art a tage bs 
providing for the election of a county 
attorney where there is no resident 
district attorney, and that he shall 
“represent the State in all cases in 
the district and inferior courts” of 
his county, and that “if any county 
shall be included in a _ district in 
which there shall be a District At- 
torney, the respective duties of Dis- 
trict attorneys and County attorneys 
shall, in such counties, be regulated 
by the Legislature,” where there is a 
county attorney, the charter provi- 
sion of a city in the county authoriz- 
ing the city attorney, in the record- 
ers’ court, to exercise the powers con- 
ferred on the county attorney is un- 
constitutional. Harris 
Stewart, 91 Tex. 133, 41 SW 650. See 
infra note [c]. 

[c] In appellate courts. — (1) 
Where a municipal ordinance pro- 
vides that a part of the fines collected 
for gambling in a certain city shall 
go to the county, the state has an in- 
terest in the fines, but such interest 
does not arise until the fines have 
been collected and paid into the city 
treasury; and if in such a case the 
city has a solicitor who alone has au- 
thority to conduct prosecutions for 
the collection of the fines, a prose- 
cuting attorney representing the state 
has no authority’ to interfere with 
such prosecutions by entering the ap- 
pearance of the city on error from a 
judgment of the city court. Graham 
v. State, 1 Ark. 79. (2) In Georgia, 
where writs of error lie direct from 
eity ccurts to the supreme court, the 
solicitor of which is- required by 
statute to represent the state in all 
eriminal cases prosecuted therein, it 
is held that it is the duty of such 
solicitor to represent the state in the 
supreme court in criminal cases 
brought there from the-city court. 
Fambrough v. State, 113 Ga. 934, 39 
SE 324; Cooper v. State, 103 Ga. 405, 
30 SE 249. (3) But where the case 
comes to the supreme court on a 
writ of error from the superior court, 
error being assigned on the refusal 
to grant a writ ,f certiorari to the 
city court, the solicitor-general of 
the circuit, and not the solicitor of 
the city court, should represent the 
state in the supreme court. Wil- 
liams vy. State, 121 Ga. 195, 48 SE 938; 
chi v. State, 7 Ga. A. 745, 68 SE 


tal In justices’ courts.—In coun- 
ties where crimiral circuit courts 
have been established, the prosecut- 


The respective powers of the attorney- 
general and of the prosecuting attorneys of the va- 
rious subdivisions of the state are generally pro- 
vided for by constitution or statute.®§ 
risdictions the powers and duties of the different 
officers are partly concurrent, in that certain cases 
may be prosecuted by either the attorney-general or 


County v.! 
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In some ju- 


In appellate courts. 
provided that the attorney-general shall attend to all 
criminal cases in the supreme court.7° 
this is the case his authority to represent the state 
in such actions is exclusive, and proceedings cannot 
be conducted by a prosecuting attorney,’ and if the 
prosecuting attorney is required by statute to ap- 


[§ 34 
In some jurisdictions it is 


Where 


pear in the supreme court, he is there subject to the 


ing attorneys of those courts have 
the exclusive right to prosecute crim- 
inal cases before justices of the 
peace; but where there is no criminal 
circuit court, such right belongs to 
the prosecuting attorneys of the 
proper circuit courts. State v. Mor- 
rison, 64 Ind. 141. 

67. See generally Attorney-gener- 
al §§ 12-30. 

Binding force of agreements by 
Ae sperts classes of officers see infra 
§ 42. 

68. See constitutional and stat- 
utory provisions; and: 

3 ghee p. State, 113 Ala. 85, 21 

Ind.—Carr v. State, 81 Ind. 342; 
Stewart v. State, 24 Ind. 142. 

Iowa.—State v. Grimmell, 116 
Iowa 596, 88 NW 342; State v. Flem- 
ing, 13 Iowa 443. 

Mich.—Peo, v. Bussey, 80 Mich. 501, 
45 NW 594; Peo. v. Swift, 59 Mich. 
529, 26 NW 694. 

Mont.— Independent PUD. 7; CON. 
Phat ete., County, 30 Mont. 83, 75 
an H.—State v. Concord, 20 N. H. 

N. J.—State v. New Jersey Jockey 
Club, 52 N. J. L. 493, 19 A 976. 

N. Y.—Carnal v. Peo., 2 Edm. Sel. 
Cas. 208, 1 Park. Cr. 262. 

Okl.—tTerritory Bd. of Education 
v. Terr., 12 Okl. 286, 70 P 792. 

Or.—State y. Duniway, 63 Or, 555, 
128 P 853. 

Tex.—State v. Bratton, (Civ. A.) 
192 SW 814. 

Eng.—Pudsey Coal Gas Co. v. 
Bradford, L. R. 15 Eq. 167; Ware v. 
Regent’s Canal Co., 3 De G. & J. 212, 
60 EngCh 212, 44 ‘Reprint 1250. 

[a] Ilustrations.—(1) In Indiana, 
as to default in regard to fines and 
forfeitures for property escheating 
or belonging to the state, the attor- 
ney-general has no duty to perform 
until a year has elapsed from the 
time the cause of action accrued, and 
then only in case the prosecuting at- 
torney fails or refuses to collect or 
bring suit. State v. Schloss, 92 Ind. 
293; Carr y. State, 81 Ind. 342; State 
v. Denny, 67 Ind. 148. (2) In 
Iowa the attorney-general has 


nothing to do with a_ criminal 
case until it reaches the_ su- 
preme court on appeal. While in 


the district court the county attorney 
has sole charge of it. State v. Grim- 
mell, 116 Iowa 596, 88 NW 342. (3) 
In New Jersey the right to apply for 
a writ of certiorari to serve an in- 
dictment from the foyer into the su- 
preme court is in the prosecutor of 
the pleas of the county and not in the 
attorney-general. State v. New Jer- 
sey Jockey Club, 52 N. J. L. 493, 19 A 
976. (4) In Oklahoma the county at- 
torney, not the attorney-general, is 
the proper officer to bring an action 
properly triable within his county, 
on behalf of the public, to prevent 
public officers from misappropriating 
public funds. Territory Bd. of Edu- 
eation v. Terr., 12 Okl. 286, 70 P 792. 
(5) Under Rev. St. art 4579, the at- 
torney-general, as chief law officer 
of the state, is the sole representative 
of the state’s interests in matters re- 
lating to the violation of laws affect- 
ing railroads, and the district attor- 
ney of the county wherein such suit 


is brought has no authority either 


to institute such a suit or to appear 
in or prosecute it, except by request 
of the railroad commission. Moore 
v. Bell, 95 Tex. 151, 66 SW 45. (6) 


In England the attorney-general 
alone has power to inquire into ex- 
cess of statutory powers by a public 
corporation. Pudsey Coal Gas Co. v. 
Bradford, L. R. 15 Eq. 167; Ware v. 
Regent’s Canal Co., 3 De G. & J. 212, 
60 EngCh 212, 44 Reprint 1250. 

[b] The legislature cannot em- 
power the attorney-general to con- 
trol cases in which the constitution 
makes a county or district attorney 
the representative of the state. State 
v. Moore, 57 Tex. 307. 

69. State v. Concord, 20 N. H. 295; 
Lewis v. Carter, 220 N. Y. 8, 115 NE 
19; State v. Bratton, (Tex. Civ. A.) 
192 SW 814. 

[a] Tlustrations.—(1) Prosecution 
of a town for violation of a statute 
relating to the construction of high- 
ways. State v. Concord, 20 N. H. 
295. (2) Proceedings to prevent un- 
authorized parole of prisoner. Lewis 
v. Carter, 220 N. Y. 8, 115 NE 19. (3) 
Motion to set aside a stay of pro- 
ceedings and to quash a writ of error 
in a capital case. Carnal v. Peo., 2 
Edm. be Cas. (N. Y.) 208, 1 Park. 


; Ex p. State, 113 Ala. 85. 
State, 24 Ind. 


Iowa.—State v. Grimmell, 116 Iowa 
596, 88 NW 342; State v. Fleming, 13 
Iowa *443. 

Mont.—Independent Pub. Co. v. 
Lewrs etc., County, 30 Mont. 83, 75 

Okl.—Comanche County v. Fain, 166 
P 896 


[a] In Michigan (1) prior to Pub. 
Acts (1887) No. 72, it was the duty 
of the attorney-general to conduct 
and control all criminal cases in the 
supreme court. The act of 1887 pro- 
vides that in all criminal proceedings 
removed to the supreme court by ap- 
peal or otherwise it shall be the duty 
of the prosecuting attorney of the 
county from which any cause is so 
removed to appear on behalf of the 
people therein, and with the advice 
and assistance of the attorney-gen- 
eral to conduct such cause in the su- 
preme court. But as this act con- 
tains no repealing clause, the attor- 
ney-general still has control of pros- 
ecutions in the supreme court. Peo. 
v. Bussey, 80 Mich. 501, 45 NW 594. 
(2) But even under the former prac- 
tice, prior to the act of 1887, the su- 
preme court might consider an ap- 
plication by the prosecuting attorney 
of a county to set a court in motion 
to proceed in a case under his con- 
trol therein. When the case was 
finally disposed of below, its removal 
for review belonged to the attorney- 
general, but while it was still pend- 
ing in the lower court, and ancillary 
relief was sought in the appellate 
courts, it was not improper to hear 
the county attorney, reserving the 
power, if necessary, to call in the at- 
torney-general. Peo. v. Swift, 59 
Mich. 529, 26 NW 694. 

[b] Mandamus in criminal case 
Under Code § 127, providing that t the 
attorney-general shall attend, on the 
part of the state, to all criminal cases 
in the supreme court, an application 
by the state in the name of the coun- 
ty solicitor, for a mandamus to a 
judge of the lower court to correct 
his action in a criminal case, will be 
dismissed. Ex p. State, 113 Ala. 85, 
21 S 210. 


21 S$ 210. 
Ind.—Stewart v. 
42 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 34-37] 


direction of the attorney-general.72 

[§ 35] 3. Courts in Which Prosecuting Attor- 
ney May or Must Appear ‘*—a. In General. The 
prosecuting attorney is bound to follow the business 
of the state or county into whatever courts in his 
district it is authorized by law to be tried,** in- 
cluding courts created subsequent to his appoint- 
ment or election,’® 

Appellate courts. In some jurisdictions the prose- 
cuting attorney must appear and argue a case upon 
appeal*® and a county attorney may commence 
and prosecute in an appellate court quo warranto 
proceedings in the name of the state to oust a 
county officer.” In other jurisdictions it is held 
that a prosecuting attorney need not appear for the 
county in the supreme court unless the statute so 
directs.7® 

Magistrates’ courts. In some states the prosecut- 
ing attorney’s duty to represent the state in crim- 
inal prosecutions extends to prosecutions or exami- 
nations before magistrates.7® In other states he 
need not appear before a magistrate unless the 
magistrate so requests,°° and where the statute enu- 
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merates the courts in which he is required to appear, 
but does not mention magistrates’ courts, it is not 
his duty to attend prosecutions in the latter courts.$+ 

[§ 36] b. Outside of State, County, or Dis- 
trict.°* A prosecuting attorney is not required to 
perform services in a court outside of the state,$* 
nor go, within the state, beyond the limits of his 
county or district, to prosecute or defend litiga- 
tion for the state ®* or county,®® at least, without 
the consent of the attorney-general,’* although there 
is authority to the contrary.8’ Where a county in 
which a criminal prosecution is instituted has been 
transferred to another circuit, the prosecuting at- 
torney for the circuit from which the county was 
transferred may properly conduct the prosecution.§§ 

Upon a change of venue the duty to represent the 
state devolves upon the prosecuting attorney of the 
county to which the cause is removed.®® 

[§ 37] ¢. Federal Courts. In some states it has. 
been held that a prosecuting attorney is under no 
duty to perform services in a federal court,?° 
whether such court is held outside of his county or 
district ®t or within it.°? But in other jurisdictions 


72. Peo. v. Bussey, 80 Mich. 501, 45 
NW 594. 

73. Exclusive and concurrent pow- 
ers of different classes of prosecuting 
attorneys see supra §§ 33-34. 

74. Com. v. Hipple, 69 Pa. 9 (hold- 
ing, however, that the court, not the 
attorney, shall determine what courts 
have jurisdiction). 

{a] In Alabama the county solici- 
tor is not required by the constitu- 
tion to be solicitor for any particular 
court or courts in the county, but 
for the territorial subdivision known 
as the county, and the legislature 
may assign him duties to perform in 
any or all of the special courts of 
the county in which a solicitor’s du- 
ties are to be performed. State v. 
Black, 74 S 387. 

Courts outside of county or district 
see infra § 36. 

75. Moore vy. State, 5 Sneed 
(Tenn.) 510. 

76. Tompkins v. New York City, 
14 App. Div. 536, 43 NYS 878. 

{a] Implied duty.—‘‘There is no 
express provision of law requiring 
the district attorney of a county to 
appear and argue a case upon appeal, 
but long and uniform practice has 
imposed this requirement as neces- 
sarily inhering to the office which he 
holds. The law and the public, whom 
he represents, would justly hold a 
district attorney as derelict in his 
duty who failed in the performance 
of these implied duties, to the same 
degree, as though he violated a stat- 
utory obligation. Sound public policy 
requires that public officials, especial- 
ly one so important to the public as 
the prosecuting officer of a county, 
should he held to a rigid discharge 
of these duties and obligations which 
naturally and inherently attach to 
the office which they hold. We have 
no doubt that the law exacts of such 
officers the same degree of fidelity 
in the discharge of such duties as 
though the obligations were express- 
ly instead of impliedly imposed upon 
them.” Tompkins v. New York City, 
14 App. Div. 536, 538, 43 NYS 878. 

Powers as between different class- 
es of officers in appellate courts see 
supra § 34. 

77, State v. Allen, 5 Kan. 213; 
State v. Kelly, 2 Kan. A. 178, 43 P 
299. And see State v. Majors, 16 Kan. 
440 (where a petition in the supreme 
court, in the nature of quo warranto, 
was filed by a county attorney). 

78. Eagle River v. Oneida Coun- 
ty, 86 Wis. 266, 56 NW 644. See Bev- 
ington v. Woodbury County, 107 Iowa 
424, 78 NW 222 (decided under a 
statute requiring the county attor- 
ney to appear in the supreme court in 
all cases in which the county is a 


party). 

79. Ida.—State v. McGreevey, 17 
Ida. 453, 105 P 1047. 

Ind.—State v. Jackson, 68 Ind. 58; 
State v. Morrison, 64 Ind. 141. 

La.—State v. Brown, 106 La. 437, 31 
S 50; State v. Bezou, 48 La. Ann, 1369, 
20 S 892. 

Nebr.—State v. McDonald, 100 
Nebr. 332, 160 NW 95. 

Vt.—State Treasurer v. Brooks, 23 
Vt. 698. 

And see Hill vy. Butler County, 195 
Mo. 511, 94 SW 518 (holding that, al- 
though it is within the general scope 
of the duties of a prosecuting attor- 
ney to attend preliminary examina- 
tions in felony cases, that duty is not 
specially prescribed by Rev. St. 
[1899] § 4951, requiring prosecuting 
attorneys to attend and prosecute, on 
behalf of the state, all cases before 
justices of the peace when the state 
is made a party thereto, since that 
section does not apply to preliminary 
examinations but to trial in justices’ 
courts). 

{a] Violation of ordinance.—The 
duty of a county attorney to prose- 
cute pleas before a magistrate is 
confined to prosecutions based on a 
violation of the public laws of the 
state and does not extend to prosecu- 
tions for violation of village ordi- 
nances. State v. McDonald, 100 Nebr. 
332, 160 NW 95. 

g0. Sayles v. Genesee Cir. Judge, 
82 Mich. 84; Beecher v. Anderson, 45 
Mich. 543, 8 NW 539. 

81. Cincinnati, ete., R. Co. v. Lee, 
37 Oh. St. 479; Smith v. Portage 
County, 9 Oh. 25. 

Lage Appellate courts see supra § 


Federal courts see infra § 37. 

83. Slayton v. Rogers; 128 Ky. 
106, 107 SW 696, 32 KyL 897. 

84. Martin v. State, 39 Kan. 576, 
18 P 472. Compare Peo. v. Chanler, 
116 NYS 62 (holding that the district 
attorney of the county from which 
a prisoner is committed to the state 
lunatic asylum must defend the com- 
mitment on habeas corpus. to deter- 
mine the present sanity of the pris- 
oner, although the statute requires 
notice to be given to the district at- 
torney of the county in which the 
asylum is located}. But see Stone v. 
State, 71 Fla. 514, 71 S 634 (holding 
that the constitution does not require 
the duties of a state attorney to be 
confined to the judicial district in 
which he is appointed). 

85. Herrington v. Santa Clara 
County, 44 Cal, 496; Leavenworth 
County Comrs. v. Brewer, 9 Kan. 307; 
Thompson v. Carr, 13 Bush (Ky.) 


215. 
86. Martin v. State, 39 Kan. 576, 


18 P 472. 

87. Moreland vy. Marion County, 
17 F. Cas, No. 9,794, 1 NYWklyDig 
326 (holding that the district at- 
torney is entitled to appear for a 
county of his district in any action 
to which it may be a party, without 
reference to the locality. of the 
court); Hennepin County v. Robinson, 
16 Minn. 381 (holding that it is the 
duty of the county attorney to at- 
tend to any suit in which the county 
is a party whether within or with- 
out the county). a 

88. Floyd v. State, 143 Ga. 286, 84 
SE 971; Godbee v. State, 141 Ga. 515, 
$1 SE 876. 

89. Bevington v. Woodbury Coun- 
ty, 107 Iowa 424, 78 NW 222; State 
v. Whitworth, 26 Mont. 107, 66 P 
748; Fuller v. Madison County, 33 
Nebr. 422, 50 NW 255; Gandy v. 
State, 27 Nebr. 707, 43 NW 747, 44 
NW 108. Compare Peo. v. Neff, 121 
App. Div. 44, 45, 105 NYS 559 [aff 
191 N. Y. 286, 84 NE 63] (where the 
court strongly intimated that the 
prosecuting attorney should follow 
the cause, saying: ‘‘Where the place 
of trial of a criminal action is re- 
moved from the county where the in- 
dictment is found, there is no statute 
prescribing the district attorney who 
shall) have charge of the action. 
There is no uniformity in the prac- 
tice in other States, It depends gen- 
erally upon statutory regulation. So 
far as I have been able to ascertain, 
the practice prevailing in this State 


-has been for the district attorney of 


the county in which the indictment 
was found to have general control of 
the trial. This would seem to be the 
most practicable, for he is familiar 
with the facts and surroundings and 
better equipped for that particular 
action than the like official of the 
county to which it has been trans- 

ferred for trial’). But see State v. 

Carothers, 1 Greene (Iowa) 464 

(holding that a prosecuting attor- 

ney has authority to follow a crimi- 

nal case on change of venue and con- 
duct the case to final adjudication). 

Cross references: 

Appointment of assistant on change 
of venue see infra § 80. 

Compensation of assistant on change 
of venue see infra § 91. 

Liability for fees of prosecuting at- 
torney on change of venue see in- 
fra § 66. 

90. Nichols v. Shawnee County, 76 
Kan, 266, 91 P 79; Leavenworth Coun- 
ty v. Brewer, 9 Kan. 307; Slayton v. 
Rogers, 128 Ky. 106, 107 SW 696, 32 
KyL 897. 

91. Leavenworth County v. Brew- 
er, 9 Kan. 807. 

92. Nichols v. Shawnee County, 76 
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it has been held that it is the duty of a prosecut- 
ing attorney to defend suits brought in the federal 
court against a county embraced in his district,°* 
and to continue the prosecution of cases against 
federal officers begun in the state court, and re- 
moved to a federal court within his district.°* 

[§ 38] 4. Direction or Consent of Public Au- 
thorities.°5 If the administrative body of a county 
has by law the direction and control of litigation 
except in specified cases, the prosecuting attorney 
cannot institute any other proceeding on behalf of 
the county without authority from such body.®® But 
his duty to institute proceedings on behalf of the 
state is not dependent upon authority from any 
public officer required to report violations of law 
and direct prosecutions in certain cases.°7 It has 
been held, however, that when a railroad commis- 
sion is charged with the duty of enforcing certain 
laws, the district attorney cannot bring suit for 
violation thereof without authority from the commis- 
sion.®°® An order of court to prosecute is sometimes 
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required.°® Want of original authority may be cured 
by ratification.t 

Presumptions as to authority. The authority of 
a prosecuting. attorney to appear for the state or 
county will be presumed in the absence of an affirma- 
tive showing to the contrary.” 

Allegations as to authority. A direct allegation 
of authority in the pleadings is generally unneces- 
sary even in cases where it is provided by statute 
that he shall institute an action or prosecution 
only on the direction of some other officer or board 
of officers. Where the prosecuting attorney has 
power to file an information ex officio, at his own 
discretion, an allegation that it is filed by leave or 
order of another officer is mere surplusage which 
does not affect its validity.* 

[§ 39] 5. Disqualification® to Act in Particu- 
lar Prosecutions. If the prosecuting attorney has 
a personal interest in obtaining an acquittal or con- 
viction, it may disqualify him.® If he himself is 
involved in the offense under investigation he will 


Kan. 266, 269, 91 PB 79. 

“The ‘courts of their respective 
counties’ was held in Leavenworth 
County v. Brewer, 9 Kan. 307, not to 
have reference to the courts of the 
United States. ... No matter where 
a court of the United States may sit, 
it is in no sense one of the courts 
of the county in which it sits. The 
services performed by the county at- 
torney in the courts of the United 
States are not those which his duties 
or the law require him to perform. 

. . The sittings of the courts of the 
United States for the district of Kan- 
sas are frequently changed from one 
county to another as the centers of 
population and business change. The 
construction which defendant con- 
tends for would not give the statutes 
fixing the duties and compensation of 
eounty attorneys uniform operation.” 
Nichols v. Shawnee County, supra. 


93. Graham v. Parham, 32 Ark. 
tipas Delaware v. Emerson, 8 Fed. 
95. Want of authority: As ground 
ABatetadnt see Abatement and Re- 
vival § 186 


Demurrer to information see Indict- 
ments and Informations, 

96. U. Si—Hughes County v. Ward, 
81 Fed, 314. 

Cal.—Contra Costa County v. Soto, 
138 Cal. 57, 70 P 1019; Ventura Coun- 
ty v. Clay, 119 Cal. 213, 51 P 189. 

Tll.—Kankakee vy. Kankakee, ete., R. 
Co., 115 Ill, 88, 3 NE 741; Frye v. Cal- 
houn County, 14 Ill. 132. 

Kan.—Kerby v. Clay 771 
Kan. 683, 81 P 503. 

Ky.—tTerrell v. Trimble County, 128 
Ky. 519, 108 SW 848, 33 KyL 364. 
pe pe hoot larger v. Greenwood, 60 Me. 

oO 

Okl.—Kingfisher County v. Gra- 
ham, 40 Okl. 571, 139 P 1149 (action 
against delinquent county officer). 

Tex.—Loosean v. Harris County, 58 
Tex. 511. And see Goar v. Rosen- 
berg, 53 Tex. Civ. A. 218, 115 SW 
653 (holding that a county attorney 
has no authority on his own motion 
to make either the county or the state 
a party to a suit). 

Wash.—Prentice v. Franklin Coun- 
ty, 54 Wash, 587, 103 P 831. 

And see Hazard’s App., 9 Or. 366 
(holding that a district attorney has 
no right to appear in suits growing 
out. of the management of the school 
and university funds and claim fees 
therefor, without authority from the 
board of commissioners, when the 
state is not a party). 

{a] In Ohio the prosecuting at- 
torney cannot, in the absence of stat- 
ute, bring an action in the name of 
the state for the use of the county 


County, 


to recover funds illegally withdrawn 
from the county treasury, that duty 
being imposed on the county commis- 
sioners. State v. Zumstein, 4 Oh. Cir. 
Ct. 268, 2 Oh. Cir. Dec. 539. | But see 
Prosecuting-Atty. v. Spencer, 9 OhS& 
CP 826, 8 OhNP 21 (where it was 
held that a prosecuting attorney was 
authorized to bring a suit in behalf 
of the county for funds illegally 
drawn by a former county commis- 
sioner without first obtaining author- 
ity from the county commissioner). 

Consent to appeal see infra § 45. 

97. Parker v. May, 5 Cush. (Mass.) 
336; Bartley v. State, 53 Nebr. 310, 
73 NW 744. But see State v. Ehrlick, 
65 W. Va. 700, 64 SH 935, 23 LRANS 
691 (holding that under the statute 
the prosecuting attorney could insti- 
tute criminal prosecutions of his own 
accord, but could conduct civil pro- 
ceedings on behalf of the state only 
when required by and under the di- 
rection of the auditor). 

[a] Direction of auditor of public 
accounts.—Although Comp. St. c 83 
art 3 § 4 makes it the duty of the 
auditor of public accounts to direct 
prosecutions for delinquencies of 
state officers, a county attorney may 
institute proceedings against a state 
treasurer for embezzlement of state 
money, although he has received no 
directions from the auditor. Bartley 
v. State, 53 Nebr. 310, 73 NW 744. 

[b] The power of a public prose- 
cutor to institute a proceeding for 
the enforcement of a public charity 
is a common-law power incident to 
the office, and does not depend for its 
exercise upon the requirement of the 
governor or either branch of the leg- 
islature. Parker v. May, 5 Cush. 
(Mass.) 336. 

' [ce]. In Nova Scotia delegation by 
the attorney-general, under statutory 
authority, of power to prefer an in- 
dictment must be special and relate 
to a particular case. Reg. v. Town- 
send, 28 N. S. 468. 

ne tity v. Bell, 95 Tex. 151, 66 


SW ; 
See statutory provisions. 

[a] Form of order.—Under a stat- 
ute requiring an order of the court 
to prosecute ex officio, such order 
need not show that it was made upon 
the examination of witnesses, nor 
need it state that no one else will 


prosecute. State v. Kittrell, 7 Baxt. 
(Tenn.) 167; Bennett iv. State, 8 
Humphr. (Tenn.) 118; Simpson v. 


State, 4 Humphr. (Tenn.) 456.) | 
Hughes County v. Ward, 81 Fed. 


1. 
314. 
2. San Luis Obispo County v. Hen- 


dricks, 71 Cal. 242, 11 P 682; Matter 
of Arnett, 49 Hun 599, 2 NYS sd| 
Jerauld County Vv. Williams, WS: 

196, 683 NW 905. s 


[a] Settlement of decedent’s es- 
tate.—In proceedings for the settle- 
ment of the estate of a decedent, 
where the district attorney of the 
county appears on behalf of the peo- 
ple as a “creditor or person interest- 
ed in the estate” because of its claim 
to receive a collateral inheritance tax 
therefrom, it will be presumed that 
he had authority so to appear. Mat- 
ter of Arnett, 49 Hun 599, 2 NYS 428, 

Presumption as to: 

Authority of attorneys generally see 

Attorney and Client § 128, 
Regularity of appointment of: 

Deputies and assistants see infra 

§§ 81, 84. 
Prosecuting attorneys see supra § 


oOo. sf 
Right to appeal see infra § 45. 

3.. San Luis Obispo County yv. Hen- 
dricks, 71 Cal. 242, 11 P 682; Bartley 
v. State, 53 Nebr. 310, 73 NW 744; 
ee of Arnett, 49 Hun 599;°2 NYS 


[a] Wustration.—The complaint in 
an action to collect a license tax need 
not allege that the action was 
brought by the direction of the tax 
collector. San Luis Obispo County 
v. Hendricks, 71 Cal. 242, 11 P 682. 

4. Parker v. May, 5 Cush. (Mass.) 
336; Com. v. Fowler, 10 Mass. 290, 

[a] Rule applied.—(1) An infor- 
mation is not vitiated by the fact 
that it recites an order and requisi- 
tion from the governor, although 
such requisition is not essential to 
its validity. Parker v. May, 5 Cush. 
(Mass.) 836. (2) In an action for 
usurpation of office where the infor- 
mation recites an order of the house 
of representatives directing that it 
be filed, and alleges that it was filed 
by virtue of the authority of and in 
compliance with such order, it will 
nevertheless be considered ,as_ filed 
by the solicitor-general ex officio, and 
will not be quashed on the ground 
that the averments of authority 
therein are defective. Com. v. Fow- 
ler, 10 Mass. 290. 

5. As ground for appointing sub- 
stitute see infra § 82 

Of deputies, substitutes, 
sistants see infra § 85. 

6. Ill—Peo. v. Landes, 151 Ill. A. 
181; Peo. v. Wabash, ete., R. Cos12 
Th. A. 263. 


and as- 


Iowa—State v. Rocker, 130 Iowa 
239, 106 NW 645. 
Mich.—Peo. .v. Fitzsimmons, 183 


Mich. 284, 149 NW 976; Peo. v. Cline, 
44 Mich. 290, 6 NW 671. 

Okl.—Dodd v. State, 5 Okl. Cr. 513, 
115° P (632. 

‘s. 98 Sic. 


C.—State v. 
Dlustrations.—(1) ‘In the in- 


Barnett, 
422, 82 SI. 795. 
stant case respondent was defend- 


[a] 


jing upon the theory that another than 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not be allowed to conduct the prosecution.? He 
should not act in a case if he has before appeared 
in a civil suit against the same party, based 
substantially upon the same facts,’ even if defend- 
ant gives his unqualified consent,? nor should he be 
allowed to prosecute if he has been previously em- 
ployed by defendant in relation to the same trans- 
action,?® and, conversely, a prosecuting attorney 
who has preferred an indictment against defendant 
should not be allowed, after his term of office has 
expired, to be employed as counsel for defendant 
on his trial for the offense charged.1! On the other 
hand the mere prejudice of the prosecuting attorney 
against defendant, although open to criticism by 
the court, will not disqualify him,?? nor will the fact 
that he believes that no crime has been committed.1* 
But where a prosecuting attorney declares his be- 
lief in the innocenée of a deputy Sarge by him 
and states that he will be an important witness for 
him at the trial, he is disqualified from prosecuting 
such deputy.1* The fact that the prosecuting at- 
torney is absent at the beginning of the trial does 
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not disqualify him from afterward participating. 
therein with the substituted prosecuting attorney.1® 

[§ 40] 6. Power to Incur Expense.2® As a gen- 
wal rule, in the absence of a statute, a prosecuting 
attorney cannot bind the county by a contract or 
for expenses without authority from the county 
board;** but it has been held that where he is re- 
quired by law or by the order of the county board 
to institute actions for the benefit of the county, he 
may bind it to pay the reasonable and necessary ex- 
penses incident thereto.1® It has been held that 
the prosecuting attorney has authority, by necessary 
implication, to engage expert witnesses at the ex- 
pense of the county,’® but it has also been held 
that a contract to pay such witnesses in excess of 
statutory fees is beyond the powers of the prosecut- 
ing officer.2° An unauthorized employment of ex- 
perts may be ratified by the county board.2t In 
some jurisdictions the statutes 2? make expenses 
necessarily incurred by the prosecuting attorney a 
charge upon the county,?* provided they are just and 
reasonable,‘ the prosecuting attorney being invested 


himself caused the shortage in the 
funds of the bank. The same state 
of facts which would sustain his 
conviction if shown would establish 
his civil liability to the bank. The 
prosecuting attorney was a depositor 
in the bank, which gave him a direct 
interest in its assets, one of which 
might be the liability of the respond- 
ent.” Peo. v, Fitzsimmons, 183 Mich. 
284, 289, 149 NW 976. (2) A prose- 
cuting attorney is disqualified where 
he is a brother of the complaining 
witness and is a member of a firm 
which is affected by the criminal 
transaction. Peo. v. Cline, 44 Mich. 
290, 6 NW 671. 

{[b] Magistrate—It is not proper 
for the magistrate, on appeal from a 
conviction before him, to appear in 
the circuit court and argue in support 
of his judgment. State v. Barnett, 
98 S. C. 422, 82 SE 795. 

{c] In England criminal proceed- 
ings are often initiated by a private 
prosecutor. He is not entitled to 
address the jury and act as attorney 
for the prosecution. Rex v. Brice, 2 
B. & Ald. 606, 106 Reprint 487, 1 
Chit. 352, 18 ECL 196; Rex v. Milne, 
2 B. & Ald. 606 note a, 106 Reprint 


ee: Reg. v. Gurney, 11 Cox C. 
[a] In Canada where a prosecu- 


tion for a criminal offence is insti- 
tuted by a private prosecutor and he 
is still in charge of the prosecution, 
he has the same right to be heard 
on the trial, both as to the question 
of guilt and the quantum of punish- 
ment as the attorney-general would 
have on a crown prosecution. Re Mc- 
Micken, (Man.) 8 DomLR 550, 22 
WestLR 641. 

7. Peo. v. Arapahoe County Dist. 
Ct.. 28 Colo. 485, 69 P 1066. 

8. Roberts v. Peo., 11 Colo. 213, 17 
P 637; State v. Rocker, 130 Iowa 239, 
106 NW 645 (holding that a person 
who was attorney for plaintiff in an 
action for malicious prosecution for 
a murder is disqualified to act as 
prosecuting attorney in a subsequent 
prosecution of him for the murder); 
Peo. v. Bussey, 82 Mich. 49, 46 NW 
97; Peo. v. Hillhouse, 80 Mich. 580, 
45 NW 484 (where the prosecuting 
attorney in the prosecution of de- 
fendant in a replevin suit for larceny, 
alleged to have been committed in 
recapturing the property replevied, 
was attorney for plaintiff in the re- 
plevin suit). Compare Peo. v. Sum- 
mers, 115 Mich. 537, 73 NW 818 
(where the prosecuting attorney was 
claimed to be disqualified because he 
was interested in a civil action grow- 
ing out of the same facts; it appeared 
that he had declined to act in the 
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civil case, and his father was there- 
fore retained, and it was held not er- 
ror to allow him to prosecute the in- 
dictment). 

9. Peo. v. Bussey, 82 Mich. 49, 46 
NW 97. 

16. Toland v. Ventura County, 135 
Cal. 412, 67 P 498; State v. Halstead, 
73 Iowa 376, 35 NW 457 (employment 
by defendant on preliminary exami- 
nation); State v. Sweeney, 93 Mo. 88, 
5 SW 614; Hyde-v. Terr., 8 Okl. 69 
56 P 851 (where the prosecuting at- 
torney was attorney for defendant 
in a land contest between him and the 
prosecuting witness); Dodd v. State, 
5 Okl. Cr. 513, 115 P 632 (holding that 
a prosecuting attorney who, prior to 
his election, was counsel for defend- 
ant in a criminal prosecution is dis- 
qualified to prosecute such defendant 
subsequent to his election). 

11. Gaulden v. State, 11 Ga. 47. 

12. Peo. v. Hamberg, 84 Cal. 468, 
24 P 298; State v. Hawkins, 27 Wash. 
375, 67 P 814. 

{a] Lieutenant governor—In a 
prosecution for murder an objection 
that the lieutenant governor was in- 
competent to prosecute the _ case, 
based on the ground that he would 
thereby be prejudiced if called on to 
act on defendant’s application for 
pardon or commutation of his sen- 
tence, is untenable, where it appears 
that before the lieutenant governor's 
election, and on a prior trial, he had 
been associated with the prosecuting 
attorney, and therefore was already 
acquainted with the facts. State v. 
Hawkins, 27 Wash. 375, 67 P 814. 

13. State v. Boasberg, 124 La. 289, 
50 S 162. 

[a] Construction of statute.—Acts 
(1877) p 35 No. 55 § 2, providing 
that a district attorney shall be re- 
cused by the judge in criminal cases 
if he is related to accused, or to the 
person injured by accused, or is his 
father-in-law, son-in-law, or brother- 
in-law, or if he has been employed 
or consulted as attorney for accused 
before his election or appointment, 
and Acts (1886) p 113 No. 74, provid- 
ing that the district judges may ap- 
point a competent attorney to repre- 
sent the state, when from any cause 
the district attorney is recused, nec- 
essarily absent, or sick, do not au- 
thorize the judge to recuse a district 
attorney in a prosecution for viola- 
tion of the anti-race track law mere- 
ly because he believed that no law 
had been violated. ete v. Boasberg, 
124 La. 289, 50S 1 

14. State v. Bilis,’ 184 Ind. 207, 112 
NE 98. 

15. State v. Smith, 107 La. 129, 31 
S 693, 1014. 


16. Authority to employ, assistant 
counsel see infra §§ 79-8 
Reimbursement for 

see infra § 62. 

17. Gibboney v. Camden County, 
122 Fed. 46, 58 CCA 228; Jones v. 
Sunflower County, 84 Miss. 98, 36 S 
188; Card v. Dawes County, 71 Nebr. 
788, 99 NW 662. 

{a] Rule applied.—(1) A contract 
with a detective to secure evidence 
of the violation of the liquor and 
gambling laws was not authorized by 
the common law, and the prosecuting 
attorney had no power to bind the 
county by a contract to pay therefor. 
Gibboney v. Camden County, 122 Fed. 
46, 58 CCA 228. (2) The prosecuting 
attorney cannot make the county lia- 
ble by contracting with a surgeon to 
make an analysis of the stomach of 
a person thought to have been. poi- 
soned. Jones v. Sunflower County, 
84 Miss. 98; 36 S 188. 

Under statutory provisions see in- 
fra notes 22-34. 

18. Christner v. Hayes County, 79 
Nebr. 157, 112 NW _ 347. 

19. Gerhard v. Berks County, 19 
Pa. Dist. 209. 

20. Diller v. Crawford County, 23 
Pa, Dist. 551. 

“The Commonwealth’s power to re- 
quire the attendance of witnesses in 
court to testify extends to the ex- 
pert as well as the non-expert. Coun- 
sel may get more assistance from 
experts who are paid as such, but it 
does not follow that their testimony 
is more reliable because more is paid 
for it. We are willing to concede 
that it is not fair to the expert, who, 
because of his recognized learning, is 
hailed from one end of the state to the 
other, to require him to render these 
unusual services for the ordinary per 
diem witness fee, but the remedy is 
in the legislature and not in the 
courts.” Diller v. Crawford County, 
23 Pa, Dist. 551, 552. 

Under statutory provisions see in- 
fra notes 26, 27. 

21. Kytka v. Weber County, 48 
Utah 421, 160 P 111. 

22. See statutory provisions. 

23. Stone v. State, (Ala.) 77 S 348; 
Victors v. Kelsey, 31 Cal, A. 796, 161 
P 1006; Independent Pub. Co. v. Lew- 
is, etc., County, 30 Mont. 83, 75 P 
860; Kytka v. Weber County, 48 Utah 
421, 160 P 111. 

24. Peo. v. Chenango County, 148 
App. Div. 584. 132 NYS 868; Peo. v. 
Herkimer County, 148 App: Div. 392, 
132 NYS 808; Peo. v. Jefferson Coun- 
ty, 35 App. Div. 239, 54 NYS 782; Peo. 
v. Grout, 38 Misc. 181, 77 NYS 321; 
Kytka v. Weber County, 48 Utah 421, 
160 P 111. 
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with much discretion in determining what expenses 
are necessary.2° Under these statutes it has been 
held that the prosecuting attorney may employ ex- 
perts to make experiments and attend as witnesses 
on the trial of criminal prosecutions,?° or on ap- 
plication of a person convicted of crime for execu- 
tive clemency ;** that he may employ a detective to 
assist in obtaining evidence of violation of law,?® or 
a civil engineer to investigate the performance of a 
contract by a state road engineer upon complaint 
being made that he was defrauding the public;?° 
that he may bind the county for the expenses in- 
eurred in following a fugitive beyond the jurisdic- 
tion of the United States,?° or in having the testi- 
mony in a criminal case transcribed.*? He cannot 
bind the county, however, by the offer of a reward 
for evidence to secure a conviction for an offense 
not yet, committed.*? If the statute requires the 
necessary expenses to be certified to and approved 
by the presiding judge, the county is not liable in 
the absence of such certification and approval.®* 
After the ease has been appealed to the supreme 
court, the authority of the prosecuting attorney to 
bind the county for expenses ceases.*4 

[§ 41] .7. Powers after Expiration of Term,%° 
It is the duty of the outgoing attorney to turn over 
to his suecessor the management and control of all 
unfinished litigation.*® After the expiration of his 
term of office he has no authority to represent the 
state ®7 or county.®* It has been held, however, that 
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it is not error to permit a former prosecuting at- 
torney, who conducted the first or later trials of a 
case during his term, to appear in a new trial after 
the expiration of his term, where his successor 
makes no objection.®® 

[§ 42] C. Conduct of Proceedings—1. Criminal 
Prosecutions *°*'—a, In General. The prosecuting 
attorney should exercise diligence in prosecuting for 
criminal offenses,*? and where he is informed that a 
crime has been committed, but no complaint has been 
made, it is his duty to inquire into the facts,4* but 
he is not required to assume the functions of a de- 
tective and undertake personally to discover the eir- 
cumstances of the alleged offense.*4 He is vested 
at common law with the responsibility of determin- 
ing whether or not a criminal accusation should be 
pressed to trial,#® and is expected to be impartial in 
abstaining from prosecuting, as Well as in prosecut- 
ing.“ But he is not excused from enforcing the 
laws because of local sentiment or prejudice.47 When 
a statute makes an offense punishable by imprison- 
ment or fine, or both, he cannot waive the imprison- 
ment and sue in debt for the fine,*® nor can he de- 
lay investigation or prosecutions because the city 
in which the offenses oceur is about to institute, or 
has instituted proceedings for their punishment.*® 
In some jurisdictions it is the rule that, while the 
prosecuting attorney may file with the court his rea- 
sons for not filing an information,®°® it is the proy- 
ince of the court to determine the ultimate ques- 


25. Yolo County v. Joyce, 156 Cal,| ticipating that in a murder trial the [a] Payment to the county attor- 
429, 105 P 125; Peo. v. Herkimer] defense of suicide induced by insan-| ney by the clerk of the court of mon- 


County, 148 App. Div. 392, 132 NYS 
808; Peo. v. Grout, 38 Misc. 181, 77 
NYS. 321. j 

{a] “What are ‘necessary ex- 
penses’ must inevitably depend upon 
circumstances, and it is a flexible 
term. The district attorney is in- 
vested with much latitude and dis- 
eretion in determining what expenses 
are necessary. In the performance 
of the responsibility with which he 
is charged in the prosecutions of 
crimes within his county, he is re- 
quired to exercise his judgment as 
to the wisdom of employing experts 
and as to other expenses to be in- 
curred in any given case.” Peo. v. 
Herkimer County, 148 App. Div. 392, 
395, 132 NYS 808. 

[b] Control by county board.—Un- 
der County Government Act (St. 
[1897] p 575 ce 277) § 228 subd 2, 
providing that the expenses of the 
county attorney, necessarily incurred 
in the prosecution of criminal cases, 
shall be a county charge, the district 
attorney is entitled to determine for 
himself, in the first instance, wheth- 
er a contemplated expense is neces- 
sary; his authority is not subject to 
the control or supervision of any 
court or judicial officer, but is a mat- 
ter for the consideration of the coun- 
ty board. Yolo County v. Joyce, 156 
Cal. 429, 105 P 125. 

26. Victors v. Kelsey, 31 Cal. A, 
796, 161 P i006 (holding that a prose- 
cuting attorney may employ expert 
witnesses and agree to pay them 
larger fees than those prescribed by 
statute for ordinary witnesses); Peo. 
v. Jefferson County, 35 App. Div. 239, 
54 NYS 782; Peo. v. Cortland County, 
15 NYS 748. 

[a] Under the New York County 
Law (L. [1892] p 1792 c 686) § 230 
subd 2, providin# that all expenses 
necessarily incurred by the district 
attorney in criminal actions shall be 
a county charge, and subd 9, provid- 
ing that the moneys necessarily  ex- 
pended by any county office in exe- 
cuting the duties of his office, where 
no specific compensation is provided 
by law, shall be a county charge, it 
was held that a district attorney, an- 


ity would be made, had authority, in 
good faith, to engage the services of 
eight experts of high standing, at 
fifty dollars and expenses each per 
day while attending court. and mak- 
ing experiments, and to bind the 
eounty by such contract. Peo. v. 
ee County, 22 Misc. 616, 50 NYS 


at common law see supra notes 19- 


27. Tompkins v. New York City, 14 
App. Div. 536, 43 NYS 878. 

28. Rocca v. Boyle, 166 Cal. 94, 135 
P 34, AnnCas1915B 857; Peo. v. Ni- 
agara. County, 170 App. ‘Div. 334, 156 
NYS 148; Peo. v. Grout, 38 Misc. 181, 
77_ NYS. 321. 

fa] An expenditure of public mon- 

ey to a county detective in purchas- 
ing liquors at various saloons, for the 
purpose of procuring evidence of vio- 
lations of law, is not against public 
policy. Peo. v. Grout,. 38 Misc.. 181, 
77 NYS 321. 
: vy common law see supra note 17 
al. 
29. Peo. v. pel Pe aNd 148 
App. Div. 584, 132 NYS 8 

30. Peo. v. Columbia Couney 134 
Nie Yo d5) 816NH 8223. 

81. Yolo County v. Joyce, 156 Cal. 
429, 105 'P 125. 

32. McNeil v. Suffolk County, 114 
App. Div. 761, 100 NYS 239. 

33. Gibboney v. Camden County, 
122 Fed. 46 (holding that an approv- 
al of the contract, without approval 
of the expenses, was insufficient). 

34. Independent Pub. Co. v. Lewis, 
nea County, 30 Mont. 83, 75 P 


35. Acquiring title in hostility to 
county see infra § 44. 

36. Cole v. McKune, 19 Cal. 422. 

37. State v. Schloss, 92 Ind. 293; 
te v.. Duff, 83 Wis. 291, 53 NW 

[a]. Where a district attorney 
brought suit during his term of of- 
fice, but took an appeal after expira- 
tion of his term, the appellate court 
acquired no jurisdiction. State v. 
Duff, 83 Wis. 291, 53 NW 446. 

38. Munson v.. Morris County, 18 
Kan. 240. 


ey collected on a judgment in favor 
of the county is not payment to the 
county, where the county attorney’s 
term had expired at the time of such 


payment. Munson v. Morris County, 
18 Kan. 240. 

39. Wiggins v. Com., 53 SW 649, 
21 KyL 939. k 


40.41. Cross references: 
Argument to jury see Criminal Law 

§§ 2221-2271. 

Before grand jury see Grand Jury 

[20 Cyc 1338]. 

Power and pion to prosecute see su- 

pra §§ 31-38 
Presentation of evidence see Criminal 

Law §§ 2228-2232. 

42. Speer v. State, 130 Ark. 592, 
198 SW 1138; In re Voss, 11 N. D, 540, 
90 NW 15; Mitchell v. State, 7 Okl. 
Cr. 663,:124 P 1112. 

43. State v. Trinkle, 70 Kan. 896, 
78 P 854; State v. Marrero, 1382 La. 
109, 61 S 136, AnnCas1914C 783. 

Removal for failure to prosecute 
see supra § 24. 

44. State v. Marrero, 132 La. 109, 
61 S 136, AnnCas1914C 783. And see 
Speer v. State, 130 Ark. 592, 198 SW 
113 (holding that while the law does 
not impose the duties of a detective 
upon a prosecuting attorney, he is 
criminally liable for neglect if he 
does not use ordinary diligence in dis- 
covering and abating crime); State 
v. Trinkle, 70 Kan. 396, 78 P 8654 
(holding that a county attorney is 
not required to institute proceedings 
for the punishment of offenders 
against the prohibitory law upon his 
own knowledge). 

45. State v. Lauder, 11 N. D. 136, 
90 NW 564; Com. v. Dawson, 3 Pa. 
Dist. 603; Rex v. Philips, 8 Burr. 
1564, 97 Reprint 983, 4 Burr. 2089, 98 
Reprint 90. 

46. Engle v. Chipman, 51 Mich. 
524, 16 NW 886. 

47. In re Voss, 11 N. D. 540, 90 


NW 15. 

48. U.S. v. ya 26 F. Cas, No. 
15,810, 4 Biss. 

49. State v. Prinkle, 70 Kan, 396, 
78 P 854. 

50. State v. Lauder, 11 N. D. 186, 
90 NW 564. 


For later cases, developments and changes in the law see qumulative Annotations, same title, page and note number, 
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tion whether or not the case shall be prosecuted.®? 
It sometimes rests in the discretion of the prosecut- 
ing attorney to decide in what court a prosecution 
shall be brought,®* in prosecuting offenses not capital 
whether the proceeding shall be by indictment or in- 
formation,®® and if by indictment whether or not it 
is expedient to indict defendants jointly.°*. He may 
send in an indictment to the grand jury without first 
binding over the aceused.°> The prosecuting attor- 
ney has control of criminal proceedings in the trial 
court,°® the prosecutor having no right of control.®* 
In the absence of a statute to the contrary the prose- 
euting attorney may proceed without a. prosecu- 
tor.°§ If the statute requires a prosecutor, except 
in certain cases, an order of court directing the 
prosecuting attorney to prefer an indictment ex 
officio need not show on its face that no one would 
prosecute,®® and the power so conferred does not ex- 
pire with the term of court.®® While a case is un- 
der the control of the prosecuting attorney any 
agreement he may make with reference to the dispo- 
sition thereof is binding so far as it is proper and 
legal.*t. In the absence of statute, he generally has 
power to stay proceedings or enter a nolle prosequi 
without the consent of the ecourt,®°? and he may bind 
the state by a confession of defendant’s plea of 
former jeopardy.®® But he may not prevent the 
grand jury from considering charges by declaring that 
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the government will not prosecute,*4 nor dismiss a 
erlminal charge pending before a grand jury ® ora 
commissioner, ‘66 nor stop eriminal, proceedings 1n- 
stituted before a justice of the peace.®? Neither has 
he authority to allow a person whose conviction in 
the district court has been reversed to plead guilty 
of a lesser crime in an inferior court, so as to bar 
the prosecution pending in the district court.°® He 
cannot control the action of the sheriff or marshal in 
the execution of warrants.6® The duty to conduct 
such prosecutions embraces whatever is properly 
necessary to bring a criminal to trial.7°. Thus he is 
entitled to an inspection of all papers and documents 
under the control of the court,’+ and has power to 
agree with defendant, on behalf of the state, upon 
a special judge when the district judge is disquali- 
fied. He may move to set aside a stay of pro- 
ceedings or to quash a writ of error,‘* and may agree 
that a forfeiture of a recognizance shall, on certain 
terms, be set aside.7* While a prosecuting attorney 
may admit in argument what defendant would have 
the right to establish by proof, he cannot vary or 
contradict records which the law makes conelusive.7® 
It is the duty of the prosecuting attorney to pre- 
pare all orders and judgments in criminal eases.*® 
In conducting a criminal case the prosecuting attor- 
ney must be fair and impartial,’ and see that de- 
fendant is not deprived of any constitutional or 


51. State v. Lauder, 11 N. D. 136, 64. U, S..V..schumann, 27 -h. Gas.) Cas. (CN. Yr):-208, 1 Park Cre 262: 
90 NW _564. No. 16,235, 2 Abb..523, 7 Sawy. 439. 7 Esmond v. Peo., 18 Ill, A. 114; 
52. Com. v. Moore, 4 Del. Co. (Pa.) 65. U. S. v. Schumann, 27 F. Cas.| State v. Trinkle, 70 Kan. 396, 78 P 
a7 No. 16, eM 2 Abb. 523, 7 Sawy. 439. 854; State v. Foster, 32 Kan. 14, 3 
[a] Iustration.— Where  indict- 66. ’s. Vv. Schumann, 27 F. Cas.| P 534. 
ments for receiving stolen goods are! No. 14, Pes. 2 Abb. 523, 7 Sawy. 439. 75. State v. Miller, 95 Iowa 368, 
triable in the oyer and _ terminer, 67. Beecher v. Anderson, 45 Mich. | 64 NW_ 288. 
while indictments for larceny are tri- 76. Wood v .State, 4 Okl. Cr. 436, 


able in the quarter session, the dis- 
trict attorney may try a single offend- 
er upon both indictments in a higher 
court, although his fees are thereby 
largely increased. Com. v. Moore, 4 
Del. Co. (Pa.) 617. 

53. State v. Cole, 38 La. Ann. 843 
(holding further that his right to ex- 
ercise his discretion in this matter 
was not affected by the fact that the 
grand jury was in session at the time, 
and in the same parish). 

54. Franklin’s App., 163 Pa. 1, 29 
A 912 (holding that if the prosecuting 
attorney carelessly or corruptly abus- 
es his discretion, there is a plain and 
ample remedy by due course of law, 
but no allegation of such abuse can 
be maintained where the joint com- 
mission of the offense is a material 
and contested point at the trial). 

55. Com. v. English, 11 Phila. (Pa.) 

439. 
56. State v. Grimmell, 116 Iowa 
596, 88 NW 342; State v. Fleming, 
13 Iowa 443; State v. Labry, 120 La. 
434, 45 S 382; Peo. v. Strong, 1 AbbPr 
NS (N. Y.) 244. And cases infra this 
section. 

Control as between prosecuting at- 
torney and assistants see infra § 88. 

57. Chambers vy. State, 3 Humphr. 
(Tenn.) 237; Ex p. Gillespie, 3 Yerg. 
fae 325; Rex v. Fraser, 30 Ont. 
L, 598, 5 OntWN 938, 19 DomLR 470, 
23 CanCrCas 140 (holding that a pri- 
vate prosecutor has no right, after ac- 
quittal of defendant, to apply for 
leave . appeal). 

58. . S. v. Mundell, 27 F. Cas. No. 
15,834, | “Hughes 415, 6 Call. (10 Va.) 
245; State v. Marrero, 132 La. 109, 61 
S$ 136, AnnCasi914C 783. 


59. State v. Kittrell, 7 Baxt. 
(Tenn.) 167; Bennett v. State, 8 
Humphr. (Tenn.) 118. 

60. State v. Cross, 2 Humphr. 
(Tenn.) 301. 

61. State vy. Fleming, 13 Iowa 443. 


Agreement to waive objections as 
to time of filing bill of exceptions 
see infra § 43. 

62. See Criminal Law § 7 
“ie Coster vy. State, (Ala. ns 76S 
475. 


% ee 


543, $8 NW 539. 

68. Taff v. State, 69 Tex. Cr. 528, 
155 SW _ 214. 

[a] Reason for rule.—‘“A fraud 
can not be practiced upon the juris- 
diction of the District Court... 
although same was attempted to be 
done with the connivance of the coun- 
ty officers, It is true, the county at- 
torney is’ the representative of the 
State, but he has only such authority 
as is delegated to him by the laws of 
the State, and in instances of this 
character the law has deprived him 
of authority to act, or if he does pre- 
sume to act, he acts beyond the scope 
of authority conferred on him.” Taff 
v. State, 69 Tex. Cr. 528, 533, 155 SW 


214. 

69. S. v. Scroggins, 27 F. Cas. 
No. 16, LN 3 Woods 529 (holding that 
a United States district attorney has 
no authority to take from the hands 
of the marshal warrants regularly is- 
sued to him by a court commissioner, 
for the purpose of deciding whether 
or not such warrants shall be exe- 
cuted); Beecher v. Anderson, 45 
Mich. 543, 8 NW 539. 

70. Peo. v. Columbia County, 134 
N. Y. 1, 31 NE 322 [aff 56 Hun 17, 8 
NYS 752 (rev 2 NYS 3851)17; Com. v; 
Stewart, 44 Pa. Super. 620; Rex v. 
Jodrey, 25 CanLTOccNotes 109. 

Power to bind county for expenses 
see supra § 40. 

71. Peo. v. Olmstead, 25 Misc. 346, 
55 NYS 472 (holding, in the absence 
of statutory limitation, that the dis- 
trict attorney is entitled to an in- 
spection and examination of all pa- 
pers and documents under the control 
of a city magistrate or clerk of his 
court, and that on an application by 
him for a writ of mandamus compel- 
ling a magistrate to permit him to 
examine such papers, the claim that, 
as a judicial officer, the latter had 
the right to take time for the con- 
sideration and determination of the 
demand for such examination is no 
defense). 

72. Davis v. State, 44 Tex. 523 
{overr Murray v. State, rant tt as 321]; 
Early v. State, 9 Tex. A. 47 

7a.  OCarnal .¥,. Peo., 2 Lim. Sel. 


112 P 11, 45 LRANS 673. 

77. Ala.—Shelton v. State, 1 Stew. 
& P. 208 

Ark.—Browning v. State, 84 Ark. 
131, 104.SW 1099; Burks v. State, 72 
Ark. 461, 82 SW 490; Holder y.. State, 
58 Ark. 473, 25 SW 279. 

Cal.—Peo, v. Sing Lee, 145 Cal. 190, 


78 P 636. 

Colo.——Smith v. Peo., 8 Colo. 457, 
8. O20; 

Fla.—Adams v. State, 54 Fla. 1, 45 
S 494. 

Ga.—White v. State, 127 Ga. 273, 
56 SE 425. 


Ida.—State v. Irwin, 9. Ida. 35,,%h 
P 608, 60 LRA 716. 

Ind. T.—Jamison v. U. SUnt poe 
T. 661, 104 SW 872; Isaac v. U. S., 7 
Ind. T. 196, 104 SW 588. 

Ky.—Adams v. Com., 129 Ky. 255, 
111 SW 348, 33 KyL 779; Carroll v. 
Com., 92 SW 308, 29 Kyl 33; Pow- 
ers v. Com., 83 SW 146, 26 KyL 1111. 

Mich.—Peo. v. Peck, 147 Mich. 84, 
110 NW 495; Peo. v. Montague, 71 
Mich. 447, 39 NW 447; Peo, v. Van- 
derhoof, 71 Mich. 159, 39 NW 28; Peo. 
v. Dane, 59 Mich. 550, 552, 26 NW 
781; Hurd v. Peo., 25 Mich. 464, 415, 

Miss—Richburger Vv. State, 90 
Miss. 806, 44 S 772. ; 

Mo.—State v. Moreaux, 254 Mo. 
398, 162 SW 158; State v. Price, 186 
Mo. 140, 84 SW 920; State v. Hagan, 
164 Mo, 654. 65 SW 249; In re Lyons, 
162 Mo. A. 688, 145 SW 844. See 
State v. Thavanot, 225 Mo. 545, 125 
SW 473, 20 AnnCas 1122 (where the 
supreme court on appeal condemned 
the practice of hurrying accused upon 
his arrest from the police station to 
the office of the prosecuting attor- 


ney). 
Nebr.—Fledge v. State, 93 Nebr, 
610, 142 NW 276, 47 LRANS 1106; 


McKay v. State, 90 Nebr. 63, 132 NW 


741, 39 LRANS 714, AnnCas1913B 
1034; Liniger vy. State, 85 Nebr. 98, 
122 NW 705; Gandy v. State, 24 Nebr. 
716, 40 NW 302. 


Okl.—Kelly v. Ferguson, 5 Okl. Cr. 
700, 115 P 284; Kelly v. Ferguson, 5 
Okl. Cr. 316, 114 P 631, 


Or.—State y. Osborne, 54 Or. 289, 
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statutory right,’$ because he is a quasi judicial of- 
ficer.”® 

Power of attorney-general. Where the attorney- 
general, in prosecuting a case, enters into an agree- 
ment for a continuance, such agreement is binding 
upon a county attorney who is codperating with him 
in the prosecution.8° The United States attorney- 
general was given power by statute *1 to superintend 
criminal prosecutions instituted by the district at- 
torney; but this power has been held only to author- 
ize the attorney-general to give particular direc- 
tions in particular cases, and not to make general 
regulations for the control of criminal prosecutions 
generally.®? 

[§ 43] b. After Judgment. The duty of prose- 
euting does not end with judgment. The prosecut- 
ing attorney must cause to be issued all process 
necessary to carry into execution the judgment of 
the court.8? But he has no control over the final 
judgment of the court.8* Thus he has no authority 
to compromise a judgment,®® nor to remit any por- 
tion of a sentence,®® nor to promise a suspension of 
sentence on plea of nolo contendere.’ A prosecut- 
ing attorney may collect and receipt for fines, penal- 
ties, or forfeitures imposed by the courts of his 
district,28 and the method of collection is left 
largely to his discretion.6® But he cannot extend 
the time of payment of a fine or other money judg- 


103 P 62, 20 AnnCas 627. In presentation 


Pa.—Com. v. Bubuis, 197 Pa. 542,| Criminal Law § 2228. 
State v. Osborne, 54 Or. 289, 


47 A 748; Com. v. Nicely, 130 Pa. 261, 78. 


DISTRICT AND PROSECUTING ATTORNEYS 


[§§ 42-44 


ment,°° 

Appeals, writs of error, and certiorari.21 The 
duty of appealing in criminal cases lies with the dis- 
trict attorney,®°? and he may also sue out writs of 
error or certiorari to bring an indictment into the 
supreme court.°* In those jurisdictions in which 
the attorney-general conducts the proceedings in 
the appellate court,°* the prosecuting attorney must 
notify the attorney-general when an appeal is 
taken,®> and he should see that the orders and judg- 
ments are correctly copied in the transcript and 
case made,®® and furnish the attorney-general with 
a brief or abstract of the proceedings.®*7 But as 
soon as a case reaches the supreme court, the district 
attorney has generally no further control.°® He has 
no power by his consent to confer jurisdiction to 
hear an appeal after the prescribed time for taking 
an appeal has elapsed,®® nor to extend the time for 
filing a bill of exceptions.* 

[§ 44] 2. Civil Actions and Proceedings—a, In 
General. As a judicial or quasi judicial officer a 
prosecuting attorney has a certain discretion as to 
when, how, and against whom to proceed.? Unless 
otherwise provided by law, all suits on behalf of 
the state should be brought by the prosecuting at- 
torney in the name of the state. It has been held, 
however, that an action for a penalty recoverable 
before a justice of the peace may be brought in the 
of evidence see| State v. Brewer, 7 Blackf. (Ind.) 45. 


See Stewart v. State, 24 Ind. 142 
(holding that where the prosecuting 


18 A 737. 

Tenn.—Curtis v. State, 6 Coldw. 9. 

Tex.—March v. State, 44 Tex. 64; 
Robbins v. State, 47 Tex. Cr. 312, 
83 SW 690, 122 AmSR 694; Johnson 
v. State, 46 Tex. Cr. 291, 81 SW 945. 

Wash.—State v. Montgomery, 56 
Wash. 448, 105 P 1035, 134 AmSR 
1119, 21 AnnCas 331. 

Wis.—Schultz v. State, 133 Wis. 
215, 113 NW 428; Wight v. Rindskopf, 
43 Wis. 344. 

Wyo.—Ross v. State, 8 Wyo. 351, 

P 924. 

“Tt is the duty of the public prose- 
cutor to see that the person charged 
with crime receives a fair trial, so 
far as it is in his power to afford 
him one, and it is likewise his duty 
to use his best endeavor to convict 
persons guilty of crime; and in the 
discharge of this duty an active zeal 
is commendable, yet his methods to 
procure conviction must be such as 
accord with the fair and impartial 
administration of justice.” Peo. v. 
Dane, supra. 

“The prosecuting officer represents 
the public interest, which can never 
be promoted by the conviction of the 
innocent. His object like that of the 
court, should be simply justice; and 
he has no right to sacrifice this to 
any pride of professional success. 
And however strong may be his be- 
lief of the prisoner’s guilt, he must 
remember that, though unfair means 
may happen to result in doing justice 
to the »risoner in the particular case, 
yet, justice so attained, is unjust and 
dangerous to the whole community.” 
Hurd v. Peo., supra. 

[a] Rule applied.—It was the 
state’s attorney’s duty, in the second 
trial of a murder case, to call the 
court’s attention to remarks of the 
supreme court in the same case on a 
former appeal, on a question before 
the trial court int the second trial. 
ier v. Maughs, 8 Cal. A. 107, 96 P 

{[b] The practice of acting as in- 
quisitor and extorting admissions cr 
confessions from persons accused of 
crime is improper. State v. Hagan, 
164 Mo. 654, 65 SW 249. 

In argument to jury see Criminal 
Law § 2221. 


296, 103 P 62, 20 AnnCas 627. 

“Tt is as much the duty of prose- 
cuting attorneys to see that a person 
on trial is not deprived of any of 
his statutory or constitutional rights 
as it is to prosecute him for the 
crime with which he may _ be 
charged.” State v. Osborne, supra. 

79. Peo. v. Bemis, 51 Mich. 422, 
16 NW 794; Com. v. Nicely, 130 Pa. 
261, 18 A 737; Wight v. Rindskopf, 
43 Wis. 344. See supra § 1. 

“The district attorney is a quasi 
judicial officer. He represents the 
commonwealth, and the common- 
wealth demands no victims. It seeks 
justice only, equal and impartial jus- 
tice and it is as much the duty of 
the district attorney to see that no 
innocent man suffers, as it is to see 
that no guilty man escapes. Hence, 
he should act impartially.” Com. v. 
Nicely, 130 Pa. 261, 270,18 A, 737 
{quot Com. v. Bubuis, 197 Pa. 542, 
550, 47 A 748]. 

“A public prosecutor is a quasi ju- 
dicial officer, retained by the public 
for the prosecution of persons ac- 
cused of crime, in the exercise of a 
sound discretion to distinguish beé- 
tween the guilty and the innocent, 
between the certainly and the doubt- 
fully guilty; never voluntarily to ac- 
quiesce in an acquittal upon certain 
presumption of guilt, or in conviction 
upon doubtful presumption of guilt.” 
Wight v. Rindskopf, 43 Wis. 344, 354. 

80. Peo. v. Bussey, 80 Mich. 501, 
45 NW 594. 

81. Rev. St. (1878) § 362. 

82. Fish v. U. S., 36 Fed. 677. 

83. Washington County Levy Ct. 
v. Ringgold, 15 F. Cas. No. 8,305, 2 
Cranch C. C. 659 [aff 5 Pet. 451, 8 
L. ed. 188]. And see Lewis v. Car- 
ter, 220 N. Y. 8, 115 NE 19 [rev 166 
NYS 373] (holding that under the 
county law the words “conduct all 
prosecutions for crimes” include ac- 
complishing the imposition of pun- 
ishment, and the district attorney 
may bring mandamus against the 
board of parole to prevent unauthor- 
ized parole). 

84. U.S. v. Morin, 26 F. Cas. No. 
15,810, 4 Biss. 93; Peo. v. Bohan, 185 
Tll. A. 65; Whittington v. Ross, 8 Ill. 
A. 234; State v. Schloss, 92 Ind. 293; 


attorney signs an agreement waiving 
all objections to the time of filing the 
bill of exceptions, by virtue of 
which agreement it is filed after the 
expiration of the term, the agree- 
ment is not binding upon the attor- 
ney-genéral and will be disregarded 
at his request); Routt v. Feemster, 
de Jus Marsha (yo) Ons Pe Al Femina 
Com., 2 Leigh (29 Va.).. 727. 

In civil actions see infra § 44. 

85. Peo. v. Bohan, 185 Ill. A. 65; 
Whittington v. Ross, 8 Ill. A. 234; 
State v. Schloss, 92 Ind. 293; Routt 
v. Feemster, 7 J. J. Marsh. (Ky.) 131. 

In civil actions see infra § 44. 

86. State v. Brewer, 7 Blackf. 
(Ind.) 45; Allen v. Com., 2 Leigh 
(29 Va.) 727. 
me Com. vy. Stewart, 44 Pa. Super. 
88. Peo. v. Christerson, 59 Ill. 157. 

89. Peo. v. Van Eps, 4 Wend. 
CNEGY..Jo. 387. 

90. Routt , v..’ Peemster, |Z) Ja J. 
Marsh, (Ky.) 131; Bennett v. State, 2 
Yerg. (Tenn.) 472. 

91. Im civil actions see infra § 45. 

92. State v. Grimmell, 116 Iowa 
596, 88 NW 342; State v. Fleming, 13 
Iowa 443; Wood v. State, 4 Okl. Cr. 
436, 112 P 11, 45 LRANS 673; Com. v. 
Capp, 48 Pa. 53. 

93. State v. New Jersey Jockey 
Club, 52 N. J. L. 498, 19 A 976; State 
v. Zabriskie, 43 N. J. L. 369 [rev on 
other grounds 43 N. J. L. 640, 39 Am 
R 610). 

94. See supra § 34. 

95. State v. Grimmell, 116 Iowa 
596, 88 NW 342. 

96. Wood v. State, 4 Okl. Cr. 436, 
112 P 11, 45 LRANS 673, 

97. State v. Grimmell, 116 Iowa 
596, 88 NW 342; Bevington v. Wood- 
bury County, 107 Iowa 424, 78 NW 
222; State v. Fleming, 13 Iowa 443. 

98. See supra § 34. 

99. State v. Fleming, 13 Iowa 444. 

1. Bartley v. State, 111 Ind. 358, 
12 NE 503. y 

2. Farrar v. Steele, 31 La. Ann. 
40 


3. Patterson v. Temple, 27 Ark. 
202 (holding that in the absence of 
statutory authority, a suit brought 
by the “prosecuting attorney ... in 
behalf of the people of the state,” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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name of the prosecuting attorney instead of in the 
name of the people of the state,* and that the prose- 
euting attorney may sue as plaintiff in a civil action 
upon’a bail bond given in a criminal ease.® A rela- 
tor is not necessary unless required by statute. The 
prosecuting attorney, unless otherwise provided, has 
entire dominion and control of a civil action * insti- 
tuted on behalf of the state or county, whether 
prosecuted ex officio or at the instance of a rela- 
tor. He represents the state and is presumed al- 
ways to be in court. Since the statutes of limita- 
tions do not run against the state,t° delay or laches 
will not be imputed to the prosecuting attorney." 
But where he is merely acting for the interests of 
individuals, he will be barred if they would be.” 
The prosecuting attorney must add his indorsement 
to papers properly executed when such indorsement 
is necessary to their completeness.?* 

Purchase of land in hostility to county. A prose- 
euting attorney who owes to a county the duty to 
perfect title to certain lands cannot buy antagonistic 
titles and assert ownership in the lands against the 
county or its grantee,!* and this is so, although he 
purchases such titles after expiration of his term of 
office,5 and is not guilty of actual fraud or of inten- 
tional violation of trust.*® 

Purchase of land at execution sale. He has no 
authority to purchase in the name of the state lands 
sold under an execution in its favor.1" 


should be dismissed for want ofjinfra § 88. 
proper parties). 8. Atty.-Gen. 
4. Peo. v. Brady, 90 Mich. 459, 51} Co., 


NW 537. 

5. Hannah v. Wells, 4 Or. 249. 

6. State v. McMillan, 108 Mo. 153, 
18 SW 784 (quo warranto); In re 
Bedford Charity, 2 Swanst. 470, 36 
Reprint 696. 

fal Where the sole relator dies, 
(1) application for.a new relator 
must be made by the attorney-gen- 


17 EngCh 313, 


[a] 
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15 Beav. 397, 51 Reprint 591; 
Ludlow v. Greenhouse, 1 Bligh N. S. 
17, 4 Reprint 780; 
mongers Co., Cr. & Ph. 208, 18 EngCh 
208, 41 Reprint 469 [aff 2 Beav. 313, 


Atty.-Gen. v. Galway, 
Atty.-Gen. v. Barker, 
262, 18 EngCh 262, 41 Reprint 103. 

The relator is not a party, 
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Control of judgment.'s A prosecuting attornéy 
has no right to accept a compromise judgment.t® Nor 
can he accept anything but money in satisfaction of 
a money judgment in favor of the state.?° 

A United States district attorney cannot make the 
United States a party to a suit against federal offi- 
cers and liable to have judgment rendered against it, 
under an authorization to appear and defend the 
interests of the government.*! A bill purporting to 
be brought by the United States on relation of cer- 
tain persons, but not stating that it is brought by 
the district attorney, and not signed by him, is 
demurrable.2?, While a district attorney of the 
United States may bind the government by an agree- 
ment to submit to arbitration,2? he cannot affect 
the rights of the United States by an admission 
made in proceedings to which the United States is 
not a party.24 He cannot acecpt a compromise 
judgment,?® nor do any act which will obligate the 
government to reimburse a person for money ex- 
pended in the improvement of public lands.26 He 
has a discretion with respect to writs for fines, ete., 
which the marshal cannot control.?* 

[§ 45] b. Appeals, Writs of Error, and Certi- 
orari.’* It is the duty of the prosecuting attorney 
to take an appeal in civil cases where, according to 
his judgment, the state or county has been in- 
jured by a decision,?® but only during his term of 


N. D. 458, 147 NW 263; Boynton v. 
Lynn, 27 _N. D. 457, 147 NW 263: 
Hoerr v. Lynn, 27 N. D. 449, 147 NW 
263; Patterson Land Co. vy. Lynn, 27 
N. D. 391, 147 NW 256. 

15. Hackney v. Lynn, 27 N. D. 
458, 147 NW 263; Boynton vy. Lynn, 


v. Haberdashers’ 


Atty.-Gen. v. Iron- 


48 Reprint 1201];| 27 N. D. 457, 147 NW 263; Hoerr v. 
1 Molloy 95;| Lynn, 27 N. D. 449, 147 NW 263; Pat- 
4 Myl. & C.|terson Land Co. y. Lynn, 27 N. D. 


391, 147 NW 256. 
16. Patterson Land Co. v.° Lynn, 


eral, Atty.-Gen. v. Plumptree, 5/has no control, and cannot_be heard| 27_N. D, 391, 147 NW_ 256. 

Mad. 452, 56 Reprint 968. (2) But/in person. Atty.-Gen, v. Galway, 1 17. Littleton v. State,” 2 Lea 
after decree the application must be} Molloy 95; Atty.-Gen. vy. Barker, 4] (Tenn.) 669. 

made by the new relator, with the} Myl. & C. 262, 18 EngCh 262, 41 Re- 18. In criminal prosecutions see 
consent of the attorney-general.| print 103. supra § 43. 

Atty.-Gen. v. Harvey, 3 Hq. Rep. 992. {[b] Relator’s counsel cannot be United adda district attorneys 


[b] The names of relators will 
not be struck out, although defend- 
ants would not be prejudiced, unless 
it appears, either that justice cannot 
be done without the alteration, or 
that the suit can so be more conven- 
iently prosecuted. Atty.-Gen. Vv. 
Cooper, 3 Myl. & C. 258, 14 EngCh 
258, 40 Reprint 923. 


469. 
9. Barclay v. 
21 Reprint 454. 
[a] 


heard in any other capacity than as 
counsel for the prosecuting attorney. 
Atty.-Gen. v. Ironmongers Co., Cr. & 
Ph. 208, 18 EngCh 208, 41 Reprint 


If he does not appear it must 
be considered as a nil dicit; the court 


see infra note 25. 

19. Ironside v. State, 46 Okl. 41, 
148 P 97; State v. Allen, 32 Tex. 273. 

[a] Release of joint judgment 
debtors.—The powers conferred on 
the county attorney by Rev. L. 
(1910) ¢ 16 art 7 §§ 1552-1563 do not 
authorize him to compromise judg- 
ments in which the county is inter- 
ested or to 


Russell, Dick 729, 


Bar- 


Where relatcrs refuse to pro-| will not_order him to appear. release joint judgment 
oath new relators will be substi-|cley v. Russell, Dic. 729, 21 Reprint | debtors on part payment. Ironside 
tuted upon giving indemnity for all) 454. ant : § v. State, 46 Okl. 41, 148 P 97. 
costs. Atty.-Gen. v. Cashel Corp., ne On ne Limitations of Actions [25 es rege v.. ‘State, 2 ‘Lea 

. & Se. 333. ye ‘enn. F 
Ser hosan County v. State Capital ll. Atty.-Gen, v. Bradford Canal, 21. Stanley v. Schwalby, 162 U.S. 
Co., 16 Okl. 625, 86 P 518. $38.8 Matt gene yee nee aa pean pas eb TSd, ie L. oe ey ae 
f count oar . . Mary Magdalen College v. . . S. v. Doughty, . Cas, 
oe ome Babe - ave No. 14,986, 7 Blatchf. 424. 


Annot. St. (1903) § 


Wilson Rev. & 
1289, making it the duty of the coun- 


Atty.-Gen., 6 H. L. Cas. 189, 10 Re- 
print 1267 [rev 18 Beav, 223, 52 Re- 


23. Judson vy. U. S., 120 Fed. 637, 


torney to appear in the district | print 88]. 57 CCA 99. 
eee of i pe He counties and 13. Fornoff v. Nash, 23 Oh. St. 24. Fay v. U. S., 204 Fed. 559, 123 
to prosecute or defend on behalf of | 335. CCA 85. 
the territory, or his county, in all 14. Hackney v. Lynn, 27 N. D. a5. U.S. v. Beebe, 180 U. S, 343, 
actions or proceedings, civil or crim-| 458, 147 NW 263 (holding that in| 21 SCt 371, 45 L. ed. 563. 
inal, in which the territory or coun-|such case the prosecuting attorney 26. Bradford vy. U. S., 228 U. S. 


ty is interested or a party, authorizes 
the county attorney to appear for, 
and constitutes him the legal agent 
of, the county in all litigation pend- 
ing in the district court where the 
county is a party, and in managing 
and conducting such litigation he is 
under no legal obligations to take 
the orders or directions of the board 
of county commissioners in relation 
to such litigation, or the manage- 
ment thereof, and his acts in relation 
to it are binding on the county with- 
in the scope of his authority as such 
agent. Logan County v. State Capital 
Co.. 16 Okl. 625, 86 P 518. 

Right of control as between prose- 
cuting attorney and assistants see 

\ 


would be conclusively presumed to 
have purchased for the county); 
Boynton v. Lynn, 27 N. D. 457, 147 
NW 263; Hoerr v. Lynn, 27 N. D. 
449, 147 NW 263; Patterson Land Co. 
v. Lynn, 27 N. D. 391, 147 NW 256. 
{a] Evidence of attempt to ac- 
quire title—Correspondence of coun- 
ty attorney, with the owner of land 
prior to its sale to the county for 
taxes was held to show that he was 
endeavoring to obtain a perfect title 
to the land, subject only to the lien 
of the taxes under the Wood Law, 
which title he was estopped from ac- 
quiring, and, by Rev. Codes (1905) 
§§ 8732, 8733, 8739, 8744, forbidden 
to acquire, Hackney v. Lynn, 27 


446, 33 SCt_ 576, 57 L. ed. 912 [aff 47 
Ct. Cl. 141). 

27. Washington County Levy Ct. 
v. Ringgold, 15 F. Cas. No. 8,305, 2 
Cranch C, C, 659 [aff 5 Pet. 451, 8 
L. ed. 188] (holding that the United 
States district attorney for the Dis- 
trict of Columbia is not bound to or- 
der writs for fines, ete., on the appli- 
cation of the marshal, nor can the 
marshal order them without the au- 
thority of the district attorney who 
has a discretion in that respect which 
the marshal cannot control). 

28. In criminal prosecutions see 
supra § 43. 

29. Miller v. Baughman, 3 KyL 
328, 11 Ky. Op. 266; Fields v. State, 
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office.®° 

Consent of county authorities. In some juris- 
dictions a prosecuting attorney may not take an 
appeal on behalf of the county unless so directed 
by the administrative board of the county,*! but in 
other jurisdictions an appeal has been held prop- 
erly taken without the consent of the county board, 
notwithstanding such board is given general control 
of litigation in which the county is a party or is 
interested.22 Consent of county authorities to an 
appeal, if required, will be presumed in the absence 
of an affirmative showing to the contrary.*? It is 
not essential that the board of county commission- 
ers enter upon its records or minutes an order direct- 
ing or approving an appeal by the county attorney,** 
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and the fact that the records of the board are silent 
on the proposition does not raise a presumption that 
such appeal was not authorized or consented to by 
ate i 

Waiver of service of summons in error by a prose- 
cuting attorney is. authorized in a case against a 
county in which he has appeared for it at the trial.** 

The attorney-general may appeal from a judgment 
against the state, where such judgment is prejudicial 
to the state and the district attorney neglects or 
refuses to appeal therefrom.*7 

Writ cf certiorari. A prosecuting attorney may 
apply for a writ of certiorari to carry a case to the 
supreme court.%§ 


IV. LIABILITIES *° 


[§ 46] A. Civil Liability, A prosecuting attor- 
ney, being a judicial officer of the state, is not 
liable in damages for acts done in the course of 
his duty, although willful, malicious, or libelous.*° 
Neither he nor his sureties are liable for his neglect 


to perform any duty not expressly enjoined upon 
him by statute,*! such as neglect to enter a default 
against a defendant upon failing to appear and 
answer.*?, He is liable for moneys actually received 


Mart. & Y. (Tenn.) 168. 

[a] Under Kentucky St. (1880) a 
county attorney may, in his own 
name for use of the county, appeal 
from allowance of claim against the 
county from the court of claims to 
the. circuit court and from there to 
the court of appeals. Miller v. Baugh- 
man, 3 KyL 328, 11 Ky. Op. 266. 

30. See supra § 41. 

31. Kingfisher County v. Lindsey, 
40 Okl. 607, 140 P 434: Kingfisher 
County v. Bowman, 40 Okl. 582, 139 
P 1153; Kingfisher County v. Wood- 
worth, 40 Okl. 581, 189 P 1153; King- 
fisher County v. Miles, 40 Okl. 581, 
139 P 1153; Kingfisher County v. 
Downing, 40 Okl. 580, 139 P 1153; 
Kingfisher County v. Graham, 40 OKI. 
571, 139 P 1149; Prentice v. Franklin 
County, 54 Wash. 587, 103 P 831._ 

Consent to bringing proceedings in 
general see supra § 38. 

32. Twin Falls County v. Bassett, 
14 Ida.°324, 93 P 774. 

fa] In Kentucky it has been held 
(1) that the county attorney could 
appeal to the circuit court from the 
judgment of the county court estab- 
lishing an alteration in a public road. 
Com. v. Kimberlin, 8 Bush 444. (2) 
In a later case it was held that under 
a statute providing that the county 
attorney should conduct suits in 
which the county is interested “when 
directed by the county court,” he 
could not appeal on behalf of the 
county from an order of the county 
court establishing a highway unless 
directed by the county court to take 
such appeal. Montgomery County 
v. Tipton, 15 SW 249, 12 KyL 847. 
(3) In other cases it has been held, 
under a statute authorizing an appeal 
by the county attorney “when so di- 
rected by the county or fiscal court,” 
that he might, upon direction of the 
county court, appeal from an order 
of the fiscal court (Jefferson County 
v. Young, 120 Ky. 456, 86 SW 985, 27 
KyL 849; Boyd County v. Arthur, 118 
Ky. 932, 82 SW 613, 26 KyL 906; Jef- 
ferson County v. Waters, 111 Ky. 286, 
63 SW 613, 23 KyL 669), (4) although 
the fiscal court directed him to dis- 
miss the appeal (Boyd County v. Ar- 
thur, supra; Jefferson County v. Wa- 
ters, supra). (5) But in a still later 
case, in which it was held that the 
county attorney could, without order 
from the county Hscal court, appeal 
from an allowance of damages award- 
ed to an owner over whose land a pro- 
posed highway was to run, these for- 
mer rulings were reviewed, the ear- 
lier decision of Com. v. Kimberlin, 
supra, being approved, the decision 
in Montgomery County v. Tipton, su- 
pra, overruled, and the other cases 
distinguished on the ground that as 


the consent of the county court was 
given in these latter cases, the right 
to appeal without sucn consent, was 
not involved. Breckinridge County 
vy. Rhodes, 127 Ky. 444, 452, 105 SW 
903, 32 KyL 352 (where the court 
said: “We now adopt the above lan- 
guage of this court in Jefferson 
County v. Waters, supra, and hold 
that the authority of the county 
attorney is implied to prosecute an 
appeal in all cases where an appeal is 
allowed by law; and, in reaching this 
conclusion, we do not think that sec- 
tion 127 imposes any limitation upon 
the authority of the county attorney. 
From the language therein used, it 
is apparent to us that the purpose of 
that section was to make it his man- 
datory duty to take appeals when di- 
rected by either the county or fiscal 
court. In other words, if either court 
should enter an order directing an 
appeal, it is made his absolute duty 
to comply with that order. We do 
not believe, from the language used, 
that the Legislature intended that, 
in the absence of such an order, he 
could not, as the legal representative 
of the county, protect its interests by 
prosecuting an appeal’’). 

33. Muskogee County vy. Fink, 45 
Okl. 121, 145 P 413 (holding that an 
affirmative showing within the rule 
that a county attorney appealing on 
behalf of the county board will be 
presumed to have authority to do so, 
in the absence of an affirmative show- 
ing to the contrary, means an af- 
firmative showing by the party whom 
the attorney represents, and does not 
mean that the adverse party may 
challenge the attorney’s right except 
when the records of the appellants, 
or the appellants themselves, indi- 
cate affirmatively that they do not 
desire to appeal). 

34. Muskogee County v. Fink, 45 
Oki. 121; 145 P 4138. 

835. Muskogee County v. Fink, 45 
Okl. 121,:145 P 413.. 

36. Dakota County v. Bartlett, 67 
Nebr. 62, 93 NW 192. 

87. Sacramento County v. Central 
Paci9RY"Co;.. 61° Cal°250.. And “see 
State v. Reid, 45 a. Ann. 162, 12 S 
189 (where a district attorney who 
had filed suit and represented the 
state as relator and party plaintiff, in 
an action to try the right of defend- 
ant to hold publie office, having de- 
clined to prosecute an appeal from 
the judgment rendered in favor of 
defendant, the attorney-general ap- 
plied for and obtained an order of 
appeal, and appeared in the supreme 
court, in connection with other coun- 


sel, as the representative of the 
state). 
88. State v. New Jersey Jockey 


Club, 52 N. J. L. 493, 19 A 976. 

In cri: cases see supra § 43. 

39. Removal frcm office for mis- 
conduct see supra § 24 

40. Griffith v. Slinkard, 146 Ind. 
117, 44 NE 1001; Farrar v. Steele, 31 
La, Ann. 640; Parker v. Huntington, 
2 Gray (Mass.) 124; Ostman v. 
Bruere, 141 Mo. A. 240, 124 SW 1059. 
Compare San Diego v. Utt, 173 Cal. 
554, 160 P 657 (where a complaint 
charging fraud on tne part of an 
assistant district attorney acting in 
his Official capacity as legal advisor 
of the highway ccmmission, in con- 
nection with the relocation of a high- 
way, was held insufficient to entitle 
the county to recover); Arnold vy. 
Hubble,’ 38 SW 1041, 18 KyL 947 
(holding that a prosecuting attorney 
was not liable for procuring a con- 
viction where he did not act corrupt- 
ly or maliciously, the implication be- 
ing that he would be liable if he 
acted corruptly or maliciously). 

[a] MDlustrations—(1) A district 
attorney is not liable for damages 
to a contestant for a public office 
for refusing to join him as plaintiff, 
but offering to join him as defendant, 
whatever his motive may have been. 
Farrar v. Steele, 31 La. Ann. 640. 
(2) Nor for maliciously and without 
probable cause procuring an indict- 
ment, and reading it in open court. 
Griffith v. Slinkard, 146 Ind. 117, 44 
NE 1001; Parker v. Huntington, 2 
Gray (Mass.) 124 (maliciously pro- 
curing an indictment by false rep- 
resentations). ° 

[b] Abusive cross-examination.— 
Plaintiff, having been adjudged guilty 
of resisting an officer in the service 
of an execution, sued the prosecut- 
ing attorney for damages, alleging 
that he maliciously overdid his part 
in securing her conviction in that 
he browbeat and assaulted her with 
intemperate, vulgar, and unnecessar- 
ily severe cross-examination, and it 
was held that her remedy for such 
alleged misconduct was by objection 
and exception in the criminal prose- 
cution,.and that she could not main- 
tain a civil action for damages. Ost- 
mann v. Bruere, 141 Mo. A. 240, 124 
SW 1059. 

Cross references: 

Exemption of judicial officers gener- 
ally from liability for false im- 
prisonment see False Imprisonment 
{19 Cye 333]. 

Malicious prosecution generally see 
Malicious Prosecution. 

Privileged communications in judi- 
cial proceedings generally see Libel 
and Slander [25 Cye 376]. . 

41. State v. Egbert, 123 Ind. 448, 
22 NE 256. 

42. State v. Egbert, 123 Ind. 448, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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in his official capacity;4% but the mere failure to 
collect moneys which it was his duty to collect does 
not make him liable, if they were not actually re- 
ceived,** unless jost through his unwarrantable neg- 
lect.*#° Where he is required to settle with the 
county treasurer at a designated time, an action by 
the county for moneys collected, if brought before 
that time, will not lie.4® If several motions against 
a prosecuting attorney are made in several different 
cases, to compel him to pay over money collected, 
they may be consolidated.47 The sureties on his 
official bond are not liable for moneys received by 
him, which it was not his duty to collect.*§ 

Liability for fees of clerk of court. A prosecuting 
attorney is not liable to the clerk of the court for 
the latter’s fees accruing in suits brought by the 
prosecuting attorney for fines and forfeitures upon 
recognizances,*® nor for the clerk’s fees in criminal 
prosecutions.°° 

Liability for acts of subordinates. A prosecuting 
attorney is not responsible for the default or fraud 
of subordinate officers.5+ 


[§ 47] B. Criminal Responsibility.5? A prose- 
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cuting attorney may be indicted and punished for 
official misconduct,®* such as willful refusal to prose- 
cute a criminal case, prosecuting for a misde- 
meanor when defendants are guilty of a felony,®® 
or the taking of a bribe to refrain from prosecuting 
or to dismiss an indictment,°® and in the latter event 
he may be prosecuted either for the common-law 
offense of malfeasance in office or for the statutory 
offense of taking a bribe.®? An attempt by a prose- 
cuting attorney to prevent the enforcement of a 
judgment of conviction which he has obtained,®® or 
the approval of a bail bond for the purpose of 
enabling a prisoner to escape arrest for another 
offense committed in another county,°® is official mis- 
conduct for which he may be punished. The fact 
that he is by law subject to impeachment for mis- 
demeanor in office does not make impeachment a con- 
dition precedent to an indictment for malfeasance in 
office and punishment thereunder.®® And if a prose- 
cuting attorney is removed from office by a statutory 
civil action on account of misconduct in office, he is 
not thereby relieved from criminal prosecution.** 


V. COMPENSATION ° 


[§ 48] A. Of State Prosecuting Attorneys *°— 
1. In General. At common law those who accepted 
public office were presumed to give their services.®* 
The right of a prosecuting attorney to compensation 


450, 24 NE 256. 
“While, according to the common 
practice, and rules of propriety, it is 


592, 198 SW 113. 


3. P 534 


is therefore purely statutory; he is not entitled to 
any salary, fees, or costs except as expressly pro- 
vided by law.®® In some jurisdictions power to fix 
the compensation of prosecuting attorneys is vested 


no doubt fit and proper that the 
prosecuting attorney should, in case 
the defendant in a criminal proceed- 
ing fails to appear, cause a judgment 
of forfeiture to be entered upon the 
recognizance of bail; yet our atten- 
tion has been called to no statute 
which absolutely, and in terms, im- 
poses this duty upon that officer. 
In the absence of such a statute the 
sureties are not liable for what may 
have been a mere mistake, or inad- 
vertence. The rule is, that the duty 
must be absolute and certain, and 
must not arise by mere inference, 
before the officer can be made liable.” 
State v, Egbert, supra. 

43. Conn.—Gilbert v. Isham, 16 
Conn. 525. 

Ga.—Butts pe x Bloodworth, 
127 Ga. 141, 56 SE 1 


as v. SHakten! 14 ll. A. 
vv. 
N. D.—Stark County v. Mischel, 33 
N. D. 482, 156 NW 931. 
Oh.—Graham v. Stein, 4 Oh. Cir. 


Dec. 140, 18 Oh. Cir. Ct. 770, 
44. Fairlie v. Maxwell, 1 Wend. 

(N. Y.) 17; Peo. v. Van Wyck, 4 Cow. 

rae pt org 

U.S... Vv: peer e ots 26 F. Cas. 

No. ai 440, Crabbe 135. 

46. ‘Butts County v. Bloodworth, 
127 Ga. 141, 56 SE 106. 

[a] Action by county for fines col- 
lected.— Under Pen. Code (1895) § 798 
(7), providing that solicitors-general 
shall at the fall term of each court 
yearly settle with the county treas- 
urer and pay over to him all moneys 
due according to law, an action by 
the county to recover fines collected 
was prematurely brought before the 
close of the fall term of the court. 
Butts County vy. Bloodworth, 127 Ga. 
141, 56 SE 106. 

47. State v. Moore, 57 Tex. 307. 

48. Wilson vy. State, 67 Kan. 44, 


72 P 517. 
* v. Van Wyck, 4 Cow. 
pu v. Maxwell, 1 Wend. 


(N.. Y.) 
UU S.: Vv. TPeeNON, 26 F, Cas. 
No. 15, 440, Crabbe 135. 
Duties and liabilities of deputies 
and assistants see infra § 88.. 
52. Suspension or removal and 
Sivtdiatent see supra §§ 22-27. 


- 


t 


53. Ark.—Speer v. State, 130 Ark. 59. State v. Wedge, 24 Minn. 
Kan.—State v. Foster, 32 Kan. 14, 60. Com. v. Rowe, 112 Ky. 482, 66 
Sw 29, 23 KyL 1718 [cit Com. v. 


Ky.—Com. v. Rowe, 112 Ky. 482, 66 
SW 29, 23 KyL 1718; Com. v. Thom- 
as, 9 KyL 289. 


seq ae fate v. Wedge, 24 Minn, 
N. J.—State v. Jefferson, 88 N. J. 
L. 447, 97 A 162. 
N. D.—State v. Lauder, 11 N. D. 


136, 90 NW 564. 
54. State v. Lauder, 11 N. D. 186, 


90 NW 564. 

55. Speer v. State, 130 Ark. 592, 
198 SW 113. 

56. Com. v. Rowe, 112 Ky. 482, 66 


SW 29, 23 KyL 1718; State v. Jeffer- 
son, 88 N. J. L. 447, 97 A 162. 

[a] Compounding felony. — (1) 
Where the public prosecutor on pay- 
ment of a fee permitted criminals to 
go unpunished, the offense of mal- 
feasance was made out, even though 
there was no specific agreement suf- 
ficient to show compounding of a 


| felony. State v. Jefferson, 88 N. J. L. 


447, 97 A 162. (2) The mere use of 
the word “compounding” in mnon- 
charging clauses rete:ring to failure 
of the prosecutor to prosecute, after 
accepting fees from criminals, does 
not make the charge “compounding 
a felony,” “compounding,” as so 
used, being synonymous with “sup- 
pressing.”’ State v. Jefferson, supra. 

57. Com. v. Rowe, 112 Ky. 482, 66 
SW 29, 23 KyL 1718 (holding that a 
commonwealth’s attorney who takes 
a bribe to dismiss an indictment 
may, at the option of the common- 
wealth, be indicted either for the 
common-law offense of malfeasance 
in office, or under St. § 1366 for the 
offense of taking a bribe; but al- 
though the common-law offense is 
charged, the punishment is limited 
to the mode prescribed in the stat- 
ute, every fact stated in the indict- 
ment being included in the statutory 
offense). 

58. Com. v. Thomas, 9 KyL 289 
(holding that it was official miscon- 
duct for a commonwealth’s attorney 
to hire an agent and set him at work 
to keep defendant out of the way 
after he had been convicted and fined, 
so that the bail might be deprived of 
the benefit provided by Cr. Code §§ 
96-98, and the state of the satisfac- 
tion of its judgment). 


Thomas, 9 KyL 289]; State v. Jeffer- 
son, 90 UN. 3; L507, | TOL RAI begs 
State vy. Jeffersun, 88 N. J. L. 447, 97 
A 162. 

[a] Reason for rule.—"The com- 
monwealth’s attorney is the repre- 
sentative of the State in all crim- 
inal prosecutions in his district. To 
a large extent, he holds in his hands 
the administration of the criminal 
laws. If he may compound crime, 
allow the thief and murderer to go 
unpunished, then the administration 
of justice may be stifled until the 
Legislature meets in its biennial ses- 
sion of 60 days. The tardy remedy 
by impeachment is wholly inade- 
quate. It has always been the policy 
of the law to deal summarily with 
such offenses, and we see nothing in 
the Constitution in conflict with this 
wise policy.” Per Hobson, J., in 
Com. v. Rowe, 112 Ky. 482, 486, 66 
SW 29, 23 Kyl 1718. 

82 Kan, 14; 


61. State v. Foster, 
3°P 634. 

fa] Cumulative remedies.—A ‘civil 
action instituted in the manner pro- 
vided in Code Civ. Proc. for the 
removal of a county attorney who 
neglects or refuses to perform any 
act wnich it is his duty to perform, 
or who corruptly performs any such 
duty, reaches only to the possession 
of the office and its emoluments, The 
criminal prosecution provided for in 
§ 12 of the Prohibitory Liquor Act 
is an additional or cumulative rem- 
edy, and in addition to the forfeiture 
of office, subjects the guilty official, 
on conviction thereof in the district 
court, to the infliction of a fine. State 
v. Foster, 32 Kan. 14, 3 P 534. 
vee: See generally Officers [29 Cye 

Of deputies, pentane and substi- 
tutes see infra §§ 89- 

63. Of United States district at- 
torneys see infra §§ 73-77. 

64. Benton County v. Harman, 
101 Ind. 551; Bynum y. Greene Coun- 
ty, 100 Ind. 90. See also Officers [29 
Cye 1422). 

65. Ala.—Murphy v. State, 71 Ala. 


15. 

Ark.—Phillips County v, Jackson, 
85 Ark. 882, 108 SW 212; State v. 
MeNair, 70 Ark. 65, 66 SW 144, 
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in the county board,®* while in others the legislature 
alone has power under the constitution to fix such 
Where a statute provides that the 
prosecuting attorney shall be allowed annually a 
reasonable salary, to be paid out of the county levy, 
the salary must be a fixed sum, and not dependent 
The right to fees arises only 


compensation.®* 


on contingent fees.°§ 


Cal.—Pillsbury vy. Brown, 45 Cal. 
46. 

Colo.—Merwin v. Boulder County, 
29 Colo. 169, 67 P 285; Fremont Coun- 
ty v. Wilson, 3 Colo. A. 492, 34 P 


265. 
McMillan, 55 


Fla.—State_ v. 
246, 45 S 882. 

Ga.—Tanner y, O'Neill, 108 Ga. 245, 
33 SE 884; Blalock v. Pillsbury, 76 
Ga. 493; Johnston v. Lovett, 65 Ga. 
icetan’ st v. State, 7 Ga. A. 745, 68 
SS) 


Ill.—Cook County v. Healy, 222 Ill. 
310, 78 NE 623; Galpin v. Chicago, 
obka A. 135 [aff 249 Ill. 554, 94 NE 

Ind.—Wood v. Madison County, 125 
Ind. 270, 25 NE 188; State v. Jackson, 
68 Ind. 58; Dodd v. Sweetser, 14 Ind. 
Bess State v. Shufflebarger, 4 Ind. 
532. 

Iowa.—Farr v. Seaward, 82 Iowa 
221, 48 NW 67. 

Ky.—Spalding v. Thornbury, 128 
Ky. 533, 193 SW 291, 41 KyL 738, 108 
SW 906, 33 KyL 362; Power v. Flem- 
ing County, 99 Ky. 200, 35 SW 541, 18 
KyL 61; Com. v. Shanks, 10 B. Mon. 
304. 


Fla. 


La.—State v. Henderson, 120 La, 


535, 45 S 420. 
Rak Goldeborbudh v. Lloyd, 86 
Md. ¢74, 38 A 773. 
Mich.—Willcox v. Wayne Cir. 


Judge, 83 Mich. 1, 47 NW 29. 

Miss.—Miller v. State, 69 Miss. 112, 
12 S 265. 

Mo.—State v. Wurdeman, 187 SW 
257; Folk v. St. Louis, zd.0 Mo. 116, 
157 SW 71; Hill v. Butler County, 195 
Mo. 511, 94 SW 518; Freeman v. 
Henry County, 32 Mo. 446; Davis v. 
Cape Girardeau County, 1 Mo. 151; 
State v. Gilbert, 163 Mo. A. 679, 147 
SWw_ 505. 

Mont.—Terr. vy. Cascade ere 8 
Mont. 396, 20 P 809, 7 LRA 105. 

Nebr.—O’Connell v. Sioux County, 
94 Nebr. 826, 144 NW 779. 

Nev.—State v. Shearer, 23 Nev. 76, 


42 P Bee 

N. H.—Fletcher v. Merrimack 
County, 71 N. H. 96, 51 A 271. 

N. J.—Moore v. Johnson, 8EIN. J. Le 
40, seh A 699. 

N. M.—State v. Romero, 17 N. M. 
88, 125 P 617; Johnson v. Bernalillo 
County, 12 N. M. 237, 78 P 43. 
ake Y.—Peo. v. Schoharie, 6 Wend. 

N. C.—State v. King, 143 N. C. 677, 
57 SE 516. 

Oh.—Thomas y. Hamilton County, 
88 Oh. St. 489, 104 NE 536; State v. 
Lucas County, 28 Oh. Cir, Ct. 170. 

Or.—Colvig v. Klamath County, 16 
Or. 244, 19 P 86. 

Pa.—Singer v. Centre County, 6 Pa. 
Dist. 207; Ggiser v. Northampton 
County, 20 WklyNC 259. 

Tenn.—State v. Lowenstine, 4 Lea 
737; State v. Foster, 4 Lea 736; State 
v. Frost, 4 Lea 735; State v. Miller, 
are 734; Mooneys v. State, 2 Yerg. 

Tex.—State v. Brady, 102 Tex. 
408, 118 SW 128; State v. Moore, 57 
Tex. 307; Jones vy. Veltmann, (Civ. 
A.) 171 SW 287; Lattimore v. Tar- 
rant County, 57 Tex. Civ. A. 610, 124 
SW 205; Howth v. Greer, 40 Tex. 
Civ. A. 552, 90 BW 211; 
Grayson County, (Civ. A.) 
656; Harris County v. Stewart, 
Tex. Civ: A. 1, 43 SW 52: 
Py: gsm ee v. Kromer, 


tal Retroactive operation of stat- 
ute.—The salary of a district attor- 
ney, when fixed by the legislature, 
may relate back to the time of his 


17 
38 Wis. 
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induction into office. State v. Rom- 
ero, 17 N. M. 88, 125 P 617. 

{b] Salary based on population.— 
(1) Under Comp. St. (1907) c 7 § 19, 
basing the salery of county attorneys 
upon population without providing 
how the population shall be deter- 
mined, the last general federal cen- 
sus is not necessarily controlling, 
but the population is to be deter- 
mined by the best evidence obtain- 
able. O’Connell v. Sioux County, 94 
Nebr. 826, 144 NW 779. (2) Under 
the Act of March 31, 1908 (P. L. 
p 60), and the Act of April 10, 1908 
(P. L. p 227), providing that, “‘wher- 
ever’ the population of any county 
bordering on the Atlantic Ocean 1s 
more than fifty thousand and not 
more than sixty-five thousand, the 
annual salary of the prosecutor of 
the pleas of such county shall be 
four thousand dollars, the prosecu- 
tor in the county of Atlantic was en- 
titled to such salary, although the 
population in the last census exceed- 
ed_ sixty-five thousand, the word 
“wherever” being equivalent to “as 
often as’ and not synonymous with 
“whenever,” meaning ‘as long as.” 
Moore v. Johnson, 85 N. J. L. 40, 88 
A 699. (3) Under the Act of March 
31, 1876, providing for salaries of 
county officers in counties with more 
than one hundred and fifty thousand 
inhabitants, the office of district at- 
torney and other county offices do 
not become salaried offices immedi- 
ately on the county attaining such 
population, but only when such fact 
is legally ascertained by the census 
bureau making returns of the popula- 
tion to eccngress, or making final re- 
port. Lewis v. Lackawanna County, 
200 Pa. 590, 50 A 162 [rev 17 Pa. 
Super. 25]. 

[c] A provision against compen- 
sation in certain courts is valid. 
Upton v. San Angelo, 42 Tex. Civ. A. 
76, 94 SW 436; Howth v. Greer, 40 
Tex. Civ. A. 552, 90 SW 211. 

{d] Validity of particular stat- 
utes as to compensation.—State v. 
McMillan, 55 Fla. 246, 45 S 882; But- 
zow Vv. Kern, 264 Ill. 498, 106 NE 338; 
Hoyne v. Danisch, 264 Ill. 467, 106 
NE 341; Cook County v. Healy, 222 
Ill. 310, 78 NE 623; Butler v. Steph- 
ens, 119 Ky. 616, 84 SW 745, 27 KyL 
241; Goldsborough v. Lloyd, 86 Md. 
374, 38 A 773; State v.. Romero, 17 
N. M. 88, 125 P 617; State v. Lucas 
County, 28 Oh. Cir. Ct. 170; Jones v. 
Veltmann, (Tex. Civ. A.) 171 SW 287; 
Upton v. San Angelo, 42 Tex. Civ. A. 
76, 94 SW 436; Howth v. Greer, 40 
Tex. Civ. A. 552, 90 SW 211. 

fe] Want of uniformity.—aA stat- 
ute fixing the compensation of prose- 
ecuting attorneys throughout the state 
was held unconstitutional for want 
of uniformity. State v. Lucas Coun- 
ty, 28 Oh. Cir. Ct. 170. 

{f] Attendance upon the court.— 
The prosecuting attorney is not en- 
titled to compensation for attend- 
ance upon the court except when the 
attorney-general also attends upon 
requisition of the governor, or of a 
judge of the supreme or circuit court, 
the statute providing a fee only in 
such cases. Peo. v. Schoharie, 6 
Wend. (N. Y.) 505. 

66. Naylor v. Gray County, 8 Kan. 
A. 761, 61 P 763; Spalding v. Thorn- 
bury, 128 Ky. 538, 103 SW 291, 31 
KyL 738, 108 SW 906, 33 KyL 362; 
Gudgell v. Bath County Ct., 1 KyL 
336, 10 Ky. Op. 780 (holding that it 
is the duty of the court of claims 
to allow the county attorney a rea- 
sonable annual salary, and that it 
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upon services rendered.®® Thus a prosecuting attor- 
ney who merely enters an appearance but takes no 
further steps is not entitled to fees.’° 
derogation of the common law, fees provided by 
statute, to be paid to the prosecuting attorney in a 
certain event, cannot be recovered if the proceeding 


Being in 


has no discretion in the matter ex- 
cept as to the amount); St. Martin v. 
St. Charles Police Jury, Man. Unrep. 
Cas. (La.) 234; Butler County v. 
State, 93 Oh. St. 42, 112 NE 145 (hold- 
ing that under Gen. Code § 4307, 
amount allowed by city council and 
county commissioners to prosecuting 
attorney of police or mayor’s court is 
wholly in their judgment, but it is 
mandatory on them to allow some- 
thing). 

CPt to audit and allow see infra 


67. Butzow v. Kern, 264 Ilh 498, 
106 NE 338; Hoyne v. WVanisch, 264 
Ill. 467,-106 NE 341. 

68. Spalding v. Thornbury, 128 
Ky. 533, 103 SW 291, 31 KyL 738, 108 
SW 906, 33 Kyl 362. 

[a] Reason for rule.—‘‘To make 
an allowance payable out of the 
county levy must necessarily mean 
that a certain sum is to be allowed, 
so that the county treasurer will 
have a definite order of the fiscal 
court to direct him in the payment 
of the claim.” Spalding vy. Thorn- 
bury, 128 Ky. 538, 541, 103 SW 291, 
31 KyL 738, 108 SW 906, 33 KyL 


362 
- Cal. — Edwards _v. 
County, 74 Cal. 475, 16 P 239. 
Colo. — McMullin v. Montrose 
County, 18 Colo. A. 117, 70 P 449. 
Ga.—Sheffield v. Oliver, 94°Ga, 500, 
19 SE 827 (holding that a county so- 
licitor is not entitled to any fee 
in a criminal case unless it is actual- 
ly tried). 
68 Ind. 


Pe er v. 

La.—O’Conncr v. East Baton Rouge 
Parish, 31 La, Ann. 221; Foute v. New 
Orleans, 20 La. Ann, 22. 

Nev.—Tilden v. Esmeraldo Coun- 
ty, 32 Nev. 319, 107 P 881. 

[a] Mlustration—Under Comp. L. 
§ 2299, requiring the district attor- 
ney to attend the district courts for 
the transaction of criminal business 
and to attend justices’ courts when 
required by the justices of the peace 
and conduct prosecutions for public 
offenses, and under the Vagrancy Act 
March 5, 1877 § 7 (Comp. L. § 4866), 
providing that for each conviction 
under the act the district attorney 
shall be entitled to ten dollars from 
the county, a district attorney is not 
entitled to charge a fee of ten dollars 
for a conviction under the vagrancy 
act in a case which he did not prose- 
cute. Tilden v. Esmeralda County, $2 
Nev. 319, 107.P 881. 

70. Edwards v. Fresno County, 74 
Cal. . 475, 16 .P 239; . McMullin, v. 
Montrose County, 18 Colo. A. 117, 70 
P 449; State v. Jackson, 68 Ind. 58; 
Willcox v. Wayne Circuit Judge, 83 
Mich. 1. 

{a] In divorce cases.—When the 
prosecuting attorney merely appears 
at the examination of the witnesses 
in a divorce case the parties to which 
have one child, and at the conclusion 
of the testimony announces that he 
does not think it necessary to contest 
the granting of a divorce, he is en- 
titled to no fee, under Pub. Acts 
(1887) p 152, providing that every 
petition for divorce shall set forth 
the names and ages of all the chil- 
dren of the marriage, and when 
there are any under fourteen years 
old, a subpcna shall issue to the 
prosecuting attorney, who shall en- 
ter his appearance, and oppose the 
granting of a divorce, if in his judg- 
ment the interests of the children 
or the public good require it, and 
that for every case he contests he 


Fresno 


Jackson, 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 
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§§ 48-49] 


does not take the course mentioned.71 He is not 
entitled to compensation for services not required by 
law,’? nor for services required by law and actually 
performed, if no fees are provided for.? It is 
sometimes provided that the salary of a prosecuting 
attorney shall not exceed the aggregate amount of 
fees earned and collected during the term of office," 
or that the compensation, if paid by fees, or by a 
salary and fees, shall not exceed a fixed amount,’® 
but a prosecuting attorney need not pay over the 
fees and commissions collected by him, until the 
amount thereof equals the maximum amount allowed 
him by law.7*¢ A special act fixing the fee of a 
certain prosecuting attorney is not repealed by a 
general fee law.77 Nor does a later act increasing 
the fees of prosecuting attorneys generally merease 
those of a solicitor whose office was created by a 
special act providing that his fees should be the 
same as those then received by ether prosecuting 
attorneys for like services.7® If the fees or other 
compensation of prosecuting attorneys are fixed by 
the constitution, they cannot be reduced or other- 
wise changed by the legislature.’® 

Number of fees allowed. In providing fees, it is 


not always clear what is meant by ‘‘each case,’’ 
shall receive five dollars. Willcox v.| N. C. 238. 
Hosmer, 83 Mich. 1, 47 NW 29. 

71. Peo. v... Flynn, 59,1. A...173; 
Spaulding v. Hill, 115 Ky. 1, 72 SW 
307, 24 KyL 1802; Willcox v. Hos- 


578. 
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Tcenn.—Mooneys vy. State, 


Tex.—State v. Moore, 57 Tex. 307. 
See also cases supra note 65. 
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‘feach prosecution,’’ or ‘‘proceeding,’’ ete. If the 
statute provides a fee ‘‘for each judgment recov- 
ered’’ against a sheriff for failure to return execu- 
tions, he is entitled to such fee for each motion 
made, although the court consolidated all such mo- 
tions and rendered but one judgment,®® and it has 
been held that if the prosecuting attorney is allowed 
a fee for proceeding against a clerk for failure to 
enroll cases as required by law, he is entitled to 
a fee for each case which the clerk failed to enroll, 
notwithstanding but one motion is made by the 
prosecuting attorney for all such delinquencies oc- 
curring during his term.®+ A fee allowed ‘‘for all 
other cases’’ in the supreme court is to be paid 
only for each bill of exceptions, although there may 
be more than one plaintiff therein; each bill of ex- 
ceptions is one case.®? 

Abolishing the office of course abolishes the sal- 
ary attached.%* 

[§ 49] 2. Criminal Prosecutions *‘—a. In Gen- 
eral. The fees of prosecuting attorneys in criminal 
cases depend upon the statutes in the particular 
jurisdiction.2> Ordinarily, the character of the 
crime is the criterion by which the amount of the 
fee is fixed.86 Where the existing law provides 
prosecution see infra § 53. 

81. Wright v. Shelby County, 9 
Baxt. (Tenn.) 145 


te jon re Kenan, 109 Ga. 819, 35 
SE 3 


2 Yerg. 


& 
e 
@ 
. 
is 
t 
* 


< 


mer, 83 Mich. 1, 47 NW 29. And see Additional compensation and extra es. oReynolds v. McAfee, 44 Ala. 
State v. Whitsenhunt, 5 N. C. 287] allowance see infra §§ 63-65. 237. 

(holding that a solicitor for the 74 Com. v. Grier, 152 Pa. 176, 25 84. Criminal and civil proceedings 
state was entitled to a fee in case of | A 624. distinguished see infra § 56. 

a scire facias against a delinquent 75. Griffin v. Rhoton, 85 Ark. 89, 85. See supra § 48; and cases 


juror in all cases where costs are 
given against such juror). 

{a] A fee allowed in the event a 
certain judgment is rendered cannot 
be recovered except upon final judg- 
ment, unreversed by a higher court. 
Peo. v. Flynn, 59 Ill. A. 173. 

A percentage, to be paid to 
attorney who assisted “when 
judgment was rendered” cannot be 
recovered by the county attorney 
whose term exyired before rendition 
of the judgment, although he assisted 
at the trial. Spaulding v. Hill, 115 
Ky. 1, 72 SW 307, 24 KyL 1802. 

72. Cal—San Diego County. v. 
California Southern R. Co., 2 Cal. 
Unrep. Cas. 238, 1 P 897. 

Ga.—Fite v. Black, 92 Ga. 363, 17 
SE 349. 

Ind.—Jay County v. Templer, 34 
Ind. 322. 

Iowa.—Seaton v. Polk County, 59 
Iowa 626, 13 NW 725; Tatlock v. 
Louisa County, 46 Iowa 138: Blair v. 
Dubuque County, 27 Iowa 181; Davis 
v. Linn County, 24 Iowa 508. 

Ky.—Power v. Fleming County, 99 
Ky. S00, 35 SW 541, 18 KyL 61. 

Mo.—Kouns v. Draper, 43 Mo. 225; 
Lackland v. Dougherty, 15 Mo, 260. 

N. Y.—Peo. v. New York, 1 Hill 
362; Peo. v. Van Wyck, 4 Cow. 260. 

N. C.—Randolph Cou Cys, 
Johnson, 10 N. C. 238 

Or.—Hazard’s App., “9 Or. 366. 

Pa.—Ulrich v. Lebanon County, 1 
Pa. Co. 83. 

Tex.—Spencer v. Galveston Coun- 
ty, 56 Tex. 384; Harris County v. 
Stewart, 17 Tex. Civ. A 1, 43 SW 
52. 


73. Ala.—Reynolds v. McAfee, 44 
Ala. 237. 
Ark.—Patton v. State, 41 Ark. 486, 
Ga.—Blalock v. Pillsbury, 76 Ga. 
493; Thomas v. Thomas, 61 Ga. 70. 
Rae casas v. Peo., 26 Ill. A. 
oat eee v. Sweetser, 14 Ind. 
Miss.—Miller y. State, 69 Miss. 112, 
12 aS 265. 
Y.—Peo. v. Schoharie, 6 Wend. 
505" Peo. v. Van Wyck, 4 Cow. 260. 
N. C.—State v. Red, 24 N. C. 265; 
Randolph County Ct, v. Johnson, 3 


. 


\ 


107 SW 380; Goldsborough v. Lloyd, 
86° Mid. -374,4538 | Ay if73 > Merrn } Vv. 
Cascade County, 8 Mont. 396, 20 P 
809, 7 LRA 105; Lattimore v. Tar- 
rant County, 57 Tex. Civ. A. 610, 124 
SW 205; Hare v.. Grayson County, 
(Tex. Civ. A:) 51 SW 656. And see 
Chadwick v. Peo., 108 Ill. A. 620 [app 
dism 206 Ill. 122, 68 NE 1108] (hold- 
ing that, under a statute requiring 
the state’s attorney to pay to the 
county superintendent of schools any 
balance in his hands over his fees 
and commissions on March 1st of 
each year, such officer, having failed 
to pay over the balance at the re- 
quired time, cannot deduct therefrom, 
in making a_ subsequent report, 
amounts earned by him since the 
making of the former report, whether 
or not the county court has approved 
the report and ordered the balance 
paid to the county superintendent). 

[a] The office of prosecuting at- 
torney must be held a state office 
within St. art 19 § 23, providing that 
no officer of a state, nor of any 
county, city, or town shall receive 
for salary, fees, etc., more than five 
thousand dollars net profits per an- 
num, and requiring all sums in ex- 
cess thereof to be paid into the 
state, county, or city treasury, not- 
withstandirg the act of Febr. 1, 1875, 
p 124, carrying out the provisions of 
the article as to other state and 
county officers, construed it as not 
applying to the cffice of prosecuting 
attorney. Griffin v. Rhoton, 85 Ark. 
89, 107 SW 380. 

76. Lattimore v. Tarrant County, 
57 Tex. Civ. A. 610, 124 SW 205; Hare 
v. Grayson County, (Tex. Civ. A.) 51 
SW 656. 

77. Folk v. St. Louis, 250 Mo. 116, 
157 SW 71; Mauro vy. Buffington, 26 
Mo. 184. 

Abe Johnston v. Lovett, 65 Ga, 


716. 
79. Goldsborough vy. Lloyd, 86 Md. 
374, 38 A 773. 

Change of compensation during 
recs of office see Officers [29 Cyc 

80. State v. McDonald, 9 Humphr. 
(Tenn.) 606. 

Fees for conviction in criminal 


infra this section. 

[a] Attendance at preliminary 
examinations.—Rev. St. (1899) § 
3237, authorizing fees to a prosecut- 
ing attorney for judgment on any 
proceeding of a criminal nature, oth- 
erwise than by indictment..or infor- 
mation, and for his services in ac- 
tions which it shall be made his duty 
by law to prosecute or defend, does 
not authorize the payment of a fee 
for his attendance at the prelimin- 
ary examination in felony. cases. 
Hill v. Butler County, 195 Mo. 511, 
94 SW 518. 

[b] Police court.—Gen. Code § 
4307, relating to duties and compen- 
sation of prosecuting attorney of 
police or mayor’s court, applies to 
every court exercising police powers 
and jurisdiction in municipality, 
Butler County v. State, 93 Oh. St. 42, 
112 NE 145. 

Cross references: 

Compensation upon termination of 

prosecution see infra §§ 51-53. 
tagicument and trial fees see infra § 

ou. 

Where there are several counts see 

infra § 55. 

Where there are several defendants 

see infra § 54. 

86. Ala. — Birmingham Water 
Works Co. v. State, 159 Ala. 118, 48 S 
658; Caldwell v. State, 55 Ala. 133; 
Adams v. State, 48 Ala. 421. 

Ark.—Bales v. State, 19 Ark. 220. 

met deere at v. Brown, 47 Cal. 


Ga.—In re Maddox, 111 Ga. 647, 36 
SE 859; Tanner v. O'Neill, 108 Ga. 
245, 33 SE 884; Blalock v. Pillsbury, 
76 Ga. 493; In re Kenan, 109 Ga. 819, 
35 SE 312; Taylor v. Van Epps, 58 


Ga, 139. 

Ey —Peo. v. Warren, 14 Ill. A. 
_ind.—State v. Armstrong, 3 Blackf. 
Ky.—Love v. Harris, 18 B. Mon. 


122. 
Miss.—Charter v. State, 
75 


Mo.—State v. Panda 
Co., 30 Mo. A. 49 

Nev. —Tilden ae “Esmeralda County, 
32 Nev. 319, 107 P 881. 


36 Miss. 
etc,» R. 
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different fees for the respective grades of an offense, 
an act which reduces the grade necessarily reduces 
the fee allowed in such eases ®? in the absence of a 
provision to the contrary.88 Where the prosecuting 
attorney is entitled to a fee for prosecutions before 
a justiee of the peace only when he appears and 
proseeutes in person or by deputy in a particular 
class -of eases, he will be allowed no fee for prose- 
euting by deputy a case which the deputy is not 
authorized to prosecute.s® The fees of the prosecut- 
ing attorney are under some statutes a proper item 
of costs to be taxed against defendant.°° Such 
statutes are penal in their nature,®! and the prose- 
euting attorney therefore is not entitled to such fee 
on a conviction for an offense committed before the 
passage of the act, although defendant was indicted 
and tried afterward.! °2 Tf a lesser fee is provided 
by the new act, the prosecuting attorney may re- 
ceive only that, notwithstanding the indictment was 
found and returned before its enactment.°S 

[§ 50] b. Indictment and Trial Fees. For in- 
struments returned by the grand jury ‘‘not true 
bills,’’ it has been held that the prosecuting attorney 
is not entitled to the fee allowed for drawing indict- 
ments,°# although the rule is otherwise in some juris- 
dictions,°* nor to the fee in criminal actions, since 
such action is commenced only when an indictment is 
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found and filed with the clerk.°> If the statute pro- 
vides fees, so much for drawing indictments, and 
so much for engrossing them, the district attorney 
is entitled to the full fee for an indictment so well 
drawn that it is not necessary to engross it.°° If 
the prosecuting attorney is also a justice of the 
peace, he is not-entitled to justice’s fees for draw- 
ing complaints and warrants which it is his duty 
as solicitor to draw, the statute providing that 
his salary shall be in full for all services.°* 
Subpeenas. Under the old practice in New York 
N. C.—State v. Mayhew, 155 N. C.! Colo. 201. 


477, 71 SE 447; State v. Tyler, 85 94144. Williams v. 
N.C. 56 


2 Mont. 26 (notwithstanding the same|that degree. 
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the prosecuting attorney was entitled to charge for 
a subpena ticket besides a subpa@na for each wit- 
ness,°> but could charge for only two subpoenas for 
the same witness in the same case.®? 

{[§ 51] c, Upon Termination of Prosecution 1— 
(1) In General. The prosecuting attorney is not 
entitled to the fee allowed for prosecuting certain 
offenses, if defendant is convicted of a lesser of- 
fense.2 He is not entitled to a fee on a judgement 
overruling a demurrer to the indictment, where the 
allowance of fees depends on conviction,? or for 
making the usual motion for judgment after ver- 
dict, because it is not a special motion after notice 
within the meaning of the fee bill. If the statute 
allows a fee in each case where the forfeiture of a 
recognizance is set aside, the prosecuting attorney 
is not entitled to the fee if the order setting aside 
the forfeiture is reversed.® 

[§ 52] (2) Cases Nol-Prossed.° In some juris- 
dictions the prosecuting attorney is entitled to fees 
whether the ease is tried or voluntarily nol-prossed ;7 
but in other jurisdictions the statutes prohibit fees 
in cases in which a nolle prosequi is entered after 
indictment. A statute fixing fees in eases settled 
by leave of court includes those in which a nolle 
prosequi has been entered,® but this does not include 
eases where a nolle prosequi is entered before in- 
dictment found, where the case is not settled ae- 
cording to law.!° A ease placed upon the retired 
docket is not thereby disposed of, and the attorney 
cannot then recover the fee provided in eases nol- 
prossed or of acquittal.™ : 

[§ 53] (8) Conviction Fees. Where fees are 
provided for ‘‘conyictions,’’ the prosecuting attor- 
ney is not entitled to fees for services rendered in 
the trial of criminal prosecutions which result other- 
wise than in conviction, as where the indictment is 
dismissed or quashed,'* or the case nol-prossed,'* or 

second degree, which was not a cap- 


ital crime, and the conviction was for 
It was held that the 


Jefferson County, 


Tenn,— Knox v. State, 9 Baxt. 202; 
Dyer vy. State, 9 Yerg. 395. 

Va—Com. v. Flint, 2 Va. Cas. (4 
Va.) 159. 

See Ammerman v. Montour Coun- 
ty, 19 Pa. Co. 658 (holding that where 
an indictment for a felony was 
triable exclusively in the court of 
oyer and terminer and was properly 
prosecuted by the district attorney 
aceording to the best of his judg- 
ment, he could not be deprived of his 
statutory fee, because it developed on 
the trial that the’ count for felony 
could not be sustained and it was 
thereupon withdrawn, and the case 
certified and tried in the court of 
quarter sessions). 

87. In re Kenan, 109 Ga. 819, 35 
eay $12; State v.-.Tyler, 85 N.’ C. 
69. ; 

88. In re Kenan, 109 Ga. 819, 35 
SE 312; Tanner v. O'Neill, 108 Ga. 
245, 33 SE 884. 

89. State v. McNair, 70 Ark, 65, 66 
Sw 144. 

90. Hickey v. State, 124 Ark. 18, 
186 SW 291; Fanning v. State, 47 Ark. 
442, 2 SW 70; State v. Schmidt, 34 
Kan. 399, 8 P 867. See infra § 66, and 
Costs § 826. 

91. Dent v. State, 42 Ala. 514; 
Hickey v. State, 124 Ark, 18, 186 SW 
291. But see Famning v. State, 47 
Ark. 442, 2 SW 70 (holding that fees 
of the prosecuting attorney taxed 
as costs are not imposed as a part 
of the punishment but in order that 
the state may prosecute the guilty at 
their own expense). 

92. Caldwell v. State, 55 Ala, 1338. 

93. Charter v. State, 36 Miss. 75. 

94. Arapahce County v. Graham, 4 


statute provides that it shall not be 
allowed for drawing any indictment 
that may be quashed). 

95. Union County v. Hyde, 26 Or. 
24, 37 P 76; Donaldson v, Walker, 101 
Tenn. 236, 47 SW 417. 

96. In re District Atty.’s Fees, 6 
Hill (N. Y.) 402. 

97. Fletcher v. Merrimack Coun- 
ty TENE, S96 STA a 

98. Onondaga County v. Briggs, 2 
Den, (N. Y.) 26 foverr Sullivan Coun- 
Beey Dimmick, 18 Wend. (N. Y.) 

99. Matter of Slosson, 4 HowPr 
CN, Y.) 235, 

‘1. Distinction between criminal 
and civil proceedings see supra § 56. 
of Ms Ark.—Bales v. State, 19 Ark. 


Ga.—In re Maddox, 111 Ga. 647, 36 


SE 859 
aR v. O’Kane, 23 Kan. 
. C—State v. Mayhew, 155 N.C. 
at 71 SE 447, 
Tenn.—State v. Kennedy, 4 Lea 
Revisal 


[a] Illustrations, — (1) 
(1905) § 2768, allows the solicitor, 
for “every conviction on an indict- 
ment which he shall prosecute for a 
capital crime,” twenty dollars to be 
taxed against defendant, but where 
he is insolvent, the solicitor’s fee 
shall be one half to be paid by the 
county, “except that for convictions 
in capital felonies,” forgery, perjury 
and conspiracy, he shall receive full 
fees. On trial of an indictment for 
murder in the first degree the solici- 
tor stated that he would only ask 
for a ‘conviction of murder in the 


4 


= 


prosecution was for a capital crime, 
“prosecution being the whole or any 
part of the procedure which the law 
provides for bringing offenders to 
justice,” but as there’ was no con- 
viction of a capital crime the: solici- 
tor's fee could be only ten dollars. 
State v. Mayhew, 155 N. C, 477, 71 
SE 447. (2) Under Pen. Code § 1099, 
providing that solicitors-general shall 
receive for their services in the su- 
preme court “in capital cases, $50.00; 
other felonies, $30.00; all other cases, 
$15.00," where such officer began a 
prosecution in a forgery case, but 
the jury returned a verdict of guilty 
of a misdemeanor, and appeal was 
taken to the supreme court, he was 
entitled only to a fee of fifteen dol- 


lars. |In re Maddox, 111 Ga. 647, 
86 SH, 859. 
3. Patton v. State, 41 Ark. 486 


[foll Canthorn v. State, 41 Ark. 488]. 

4. Sullivan County v. Dimmick, 18 
Wend. (N. Y.) 538. 

5. Peo. v. Flynn, 59 Ill. A. 178. 

6. Conviction fees see infra § 53. 

Liability of county see infra § 66. 
8 ae Peeples v. Walker, 12 Ga. 

He Williams v. Jefferson County, 
2 Mont. 26; Donaldson y. Walker, 101 
Tenn, 236, 47 SW 417. 

9. Koch v. Schuylkill County, 12 
Pa. Super. 567. 

10, Koch vy. Schuylkill County, 12 
Pa, Super. 567, 

le State v. Ellis, 6 Baxt. (Tenn.) 


549. 
12. State v. Foss, 52 Mo. 416; 
State v. Beard, 31 Mo, 34, 

13. Dunkle v. Warren County, 17 
Pa, Co. 400. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page und note number. 
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aceused is aequitted,'* or he pleads guilty and the 
cause is continued.!® Under a statute allowing the 
prosecuting attorney a specified fee upon each ‘‘con- 
viction,’’ he is entitled to such fee, although the 
judgment was reversed, and upon a second trial 
defendant was acquitted.*® In such ease he is en- 
titled also to the fee allowed in case of acquittal.?* 
Where the officer is entitled to a fee for every con- 
viction on an indictment for offenses other than 
those specified, he will not be allowed such fee 
where defendant pleads guilty to a misdemeanor, 
and judgment is suspended on payment of costs of 
the principal case, for which judgment is entered 
against defendant and the surety on his recog- 
nizance.8 A fee cannot be allowed for ‘‘ final con- 
vietion’’ if, after conviction, the judgment is re- 
versed and a nolle prosequi entered by the state,!® 
or where, pending appeal after conviction, defendant 
breaks jail and escapes;*° in thé latter event the 
prosecuting attorney is entitled only to the fee pro- 
vided in ease of nolle prosequi or acquittal.*t If 
the prisoner escapes before trial the prosecuting 
attorney is entitled only to the costs which have 
aecrued up to that time.?? 

Commutation of sentence. The fee for ‘‘convic- 
tions where the punishment is death’’ is due upon 
conviction of such crime, notwithstanding the sen- 
tence is commuted by the governor, court, or jury.’ 

Dismissal on agreement by defendant to pay costs, 
An agreement by defendant, on condition of dis- 


Fees provided for cases nol-prossed | 2 SW 70]. 
see supra § 52. 


Liability of county see infra § 66. | 4 Colo. 201. 
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Colo.— Ar, Snyiete County v. Graham, 


[18C. Ji} 1928 


missing the prosecution, to pay costs as on convic- 
tion, is contrary to publie policy, and the attorney 
cannot have his fee taxed as upon conviction.2* He 
is entitled in such ease only to the fee provided for 
eases noi-prossed,?> 

Number of fees allowed.2° If the fee is simply 
for conviction, but one can be recovered, although 
defendant is convicted in both courts,?7 but if 
allowed ‘‘in all prosecutions,’’ the prosecuting attor- 
ney is entitled to the fee in each court in which 
the case is tried.28 Where fees are allowed for 
conviction in an inferior court and also for prose-~ 
cutions in the superior or circuit court, an appeal 
from one to the other does not vacate the judgment 
of the former so as to deprive the prosecuting attor- 
ney of the fee allowed for conviction therein,?® but 
in such ease he is entitled both to that fee, and the 
fee provided for prosecutions in the higher courts.?° 
He cannot charge a fee for conviction in addition 
to a fee allowed for a jury trial.*t 

A fine for contempt is not a ‘‘conviction,’’ within 
the meaning of a statute allowing conviction fees.°? 

[§ 54] d. Several Defendants. Under various 
statutes it has sometimes been held that where sey- 
eral persons are jointly indicted and convicted, the 
prosecuting attorney is entitled to a separate fee for 
each one.®* In other eases, however, the court has 
held that only one docket fee can be taxed, whatever 
the number of defendants.*4 He is entitled to but 
one fee where separate trials are ordered, but on 


perquisites following convictions for 
compensation. But if he should in- 
clude all parties jointly interested in 
felonies and misdemeanors, and all 


14. Nourse v. Warren County, 17 Ind.—State y. Kinneman, 39 Ind. o 
Ind. 355; State v. Thompson, 39 Mo.| 36 (statute 1871); State v. Cripe, 5] felonies which may be joined, in the 
427; State v. Bachman, 6 Lea (Tenn.) | Blackf. 6 (statute 1831). Contra | Same indictment, in many of the cir- 
64 9! under the statute of 1852. Bunday| cuits, we opine, his salary would be 
15, Huddleston v. Craighead Coun-/| v. State, 6 Ind. 398. scarcely sufficient to pay expenses 
ty, 128 Ark. 287, 194.SW 17. Iowa.—State vy. Hunter, 33 Iowa] around the circuit. Hence prosecut- 
16. State v. Graves, 6 Baxt. a ing officers are not to be censured for 
(Tenn.) 488. Kan.—State v. Bland, 91 Kan. 160,| drawing separate indictments, It is, 
17. State. v. Graves, 6. Baxt. he P 947. of course, immaterial to the~prose- 
(Tenn.) 488. Tex.—Hoge v. State, 40 Tex. Cr.| cuting attorney, except as to the sav- 
18. State v.. King, 143 N. C. 677,| 109, 48 SW 580. ing of labor, for by drawing separate 
57 SE 516. {a] Reason for and discussion of| indictments he gets the same pay as 
19. Keys v. State, 7 Lea (Tenn.) | rule—Construing a statute allowing] before. But the annoyance to the 
408. a fee “for each conviction” and hold-| court and expense to the county of 


20. T.each v. State, 8 Lea (Tenn.) 


Leach v. State, 8 Lea (Tenn.) 
35, indictment, 


ing that a separate fee could be re- 
35. covered for each defendant convicted, 
notwithstanding there was but one 
One legal preceeding of 


trying a multiplicity of suits which 
could all be embraced in one trial 
is very great, and by the view we 
have expressed will be obviated.” 
Hempstead County v. McCollum, 58 
Ark. 159, 162, 163, 165, 25 SW 9 [overr 


the court 


matters not whether 


22. Robinson vy. Smith, 57 Ga.|record, and one judgment, 

332. said: “Every man must answer for 
23. State v. Hill, 3 Coldw. (Tenn.) | himself as to any act or omission 

98. i for which the law has prescribed a 
24. State v. Foss, 52 Mo. 416;/penalty. It 

State v. Narramore, 52 Mo, 27; State| alone, or in company with others, 


v. Bachman, 6 Lea (Tenn.) 649. 

25. State v. Bachman, 6 Lea 
(Tenn.) 649. 

26. In criminal oe civil cases gen- 
erally see supra § 4 

27. Banks v. Stats, 96 Ala. 41, 11 
S 469; Com. v. Rogers, 9 Gray 
(Mass, ) 278: Huizar v. State, (Tex. 
Cr.) 63 SW 329. Compare Hickey v. 
State, 124 Ark. 18, 186 SW 291 (hold- 
ing that a prosecuting attorney who 
obtained an injunction in a liquor 
nuisance case was entitled under the 
statute to the fee allowed for con- 
viction on indictment or information 
for a misdemeanor, but was not en- 
titled, upon defeating an appeal of 
such case, to the fee allowed by stat- 
ute on the affirmance of a misde- 
meanor conviction). 

28. Fields. v. State, Mart. & Y. 
(Tenn.) 168. 

29. ee v. State, 114 Ind. 542, 16 
NE 50 


30. “Ara v, State, 114 Ind, 542, 16 
NE_504, 


31. Ellis vy. Jackson 
Iowa 175. 
ae Buckingham v. Peo,, 26 Ill. A. 


33. Ark.—Hempstead County v. 
McCollum, 58 Ark. 159, 23 SW 9 
{overr Fanning v. State, 47 Ark, 442, 


yew 


County, 38 


whether he be charged separately, 
or jointly as soon as his guilt is le- 
gally ascertained, he is a convict. 
The method of procedure where there 
is but one defendant and many of- 
fenses, or many defendants and one 
offense, all joined in one indictment, 
is adopted for considerations of con- 
venience, and in no sense to relieve 
of responsibility. We think it far 
more in consonance with reason to 
say... that where there are six- 
teen defendants in one indictment 
and each convicted, there was but 
one judgment but sixteen convictions, 
than to say... that there were six- 
teen defendants and each convicted, 
but only one judgment and one con- 
viction, . . . Doubtless prosecuting 
attorneys, to lighten their own and 
the labor of the courts, as well as to 
diminish as much as possible the ex- 
penses of prosecution, joined all par- 
ties, and all offenses that could be 
joined, in the same indictment. But 
since the decision in Fanning v. 
State, 47 Ark. 442, 2 SW 70, we ven- 
ture to say that the procedure has 
very generally been reversed. In 
view of the very meager salary of 
two hundred dollars now allowed the 
district attorney, it is expected, of 
course, that he should look to the 


Heeeer a v. State, 47 Ark. 442, 2 SW 
70 

34 U. S—Durant v. Washington 
County, 8 F. Cas. No, 4,191, Woolw. 
377.. And see Waters v. U. S., 31 Ct. 
Cl. 307 (holding that where several 
defendants are jointly indicted, and 
a plea of guilty is entered by one 
or more of them on one day, and the 
others are tried and convicted on a 
subsequent day, the prosecuting at- 
torney is entitled to a single fee for 
all who have pleaced guilty on the 
same day, and also to a single fee 
for those subsequently convicted). 

Ala.—Brown v. State, 46 Ala. 148; 
Dent v. State, 42 Ala. 514, 

Mo.—In re Murphy, 22 Mo. A. 476. 

Or.—Union County v. Hyde, 26 Or. 
24, 37 P 76. , 

Tenn.—Carroway Vv. State,,:.5 
Humphr, 523; State v. Robinson, 8 
Yerg. 370. Contra Penland v. State, 
1 Humphr. 383 (where the indictment 
and conviction were joint, but sep- 
arate judgments were rendered). 

Va.—Com. v. Sprinkles, 4 Leigh 
(31 Va.) 650; Com. v. Hooper, 2 Va. 
Cas.. (4 Va.) 223. 

[a] Beason for rule.—‘“‘The prose- 
cuting attorney has performed but 
one act of service. He has drawn but 
one information and has represented 
the state at but one trial, which has 
resulted in but one judgment or con- 
viction. He has rendered substan- 
tially the same service which he 
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conviction of one the others plead guilty and but 
a single judgment is rendered against all.®5 

[§ 55] e Several Counts. Under some stat- 
utes, if there are several counts in an indictment 
and defendant is convicted upon two or more, the 
prosecuting attorney is allowed the fee for convic- 
tion upon each count, although there is but one 
judgment ;8* but under others only one fee is 
allowed.s* 

Several offenses triable in different courts. Where 
the same person is indicted for two offenses, one of 
which is triable in a higher court and the other in 
a lower court, the trial upon both indictments is 
properly conducted as a single prosecution, in the 
higher court, and the district attorney is entitled to 
the fees allowed in that court, although they are 
greater than those allowed in the lower ecourt.’$ 

[§ 56] 3. Civil Actions and Proceedings *°— 
a. Distinction between Civil and Criminal Pro- 
ceedings. Fees fixed for civil and for criminal pro- 
ceedings are to be distinguished. It has been held 
that seire facias on the bail bond of a eriminal is 
a civil action, and that the prosecuting attorney in 
such eases is entitled only tothe fee provided by 
law for the prosecution of civil actions,*® and if the 
sureties on a forfeited appeal bond consent to judg- 
ment and pay over the amount to the district attor- 
ney, he is entitled to the fee allowed in ‘‘civil pro- 
ceedings,’’ although none were had.*t It has been 
held that if judgment of forfeiture is rendered, the 
county attorney is not entitled to the percentage 
allowed ‘‘in all prosecutions in which judgment is 
rendered in favor of the commonwealth,’’ on the 
ground that the -word “prosecutions” ~ means erim- 
inal proceedings;*2 and it has been held that a 
statute, providing for payment of the proseeuting 
attorney’s fees for services rendered in the supreme 


would have rendered if the informa- 39. 
tion had been filed against one of | Additional 
the defendants, and a trial had taken 
place thereon, resulting in a convic- 
tion. Any reasoning, which entitles § 59 
him to a duplication of his fee, would 
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Cross references: 

compensation and extra 
allowance see infra §§ 63-65. 

Commissions on collections see infra 
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court out of the state treasury on certificate of the 
clerk that defendant was acquitted, or unable to pay 
the eosts, applies only to fees for services rendered 
in eriminal eases, and not to cases of a civil, or 
quasi criminal character, such as litigation arising 
on the forfeiture of a bond in a eriminal case.’ But 
under a statute providing a fee in all ‘‘proseeutions 
in behalf of the state,’’ it was held that a prose- 
euting attorney is entitled to the fee in seire facias 
on a bail bond,** and also in a proceeding against a 
constable to remove him from oftice,*® as such pro- 
ceedings are ‘‘prosecutions’’ within the meaning of 
the statute. When a defendant removes an indiet- 
ment into the supreme court by certiorari, and it is 
sent down to the cireuit court for trial, the prose- 
cuting attorney cannot tax his costs as in civil 
actions, but is entitled only to his regular fees as in 
eriminal cases.“ Qui tam actions for a penalty, 
although tried as civil actions, are within the statute 
providing fees in proceedings of a criminal nature.** 

[§ 57] b. Divorce Suits.“S In some jurisdic- 
tions the prosecuting attorney is allowed a fee for 
contesting a divorce swit on behalf of the state.*® 

[§ 58] 4 Deductions. The legislature, having 
entire control of the compensation of distriet and 
prosecuting attorneys, may direct deduction there- 
from for the payment of attorneys pro tempore,°? 
whether the failure of the prosecuting attorney to 
perform his official duties arises from illness or 
other cause! But the court cannot make any de- 
duetion for any purposes, unless expressly permitted 
to do so by law.™ 

[§ 59] 5, Commissions—a. In General, In 
some jurisdictions prosecuting attorneys are al- 
lowed, in lieu of, or in addition to, other compensa- 
tion, commissions on fines and forfeitures, or on 
amounts collected or recovered by them on behalf 


voree suits on behalf of the state, 
such fee to be paid into court by 
plaintiff in the suit. Hill L, Annot. 
S§ 1078, 1074. (2) But L. (1899) pp 
184, 185 § 8, placing preseetr ile at- 
torneys on a salary, is held to have 


entitle the jury to double fees for 
serving at the trial, and the justice 
to a double fee for entering the judg- 
ment. The case can not be one case 
for every purpose except that of the 
fees of the officers, and two cases for 
that.” In re Murpny, 22 Mo. A. 476, 


480. 

[b] Onascire facias against a de- 
fendant and his bail, where there is 
but one writ, and where the judg- 
ment thereon, although it might have 
been several in its character, is given 
in one suit against all the bail to- 
gether, the prosecuting attorney is 
entitled to but one fee. State v. 
Robinson, 8 Yerg. (Tenn.) 379. 

es State v. Granville, 26 Kan. 


36. Hempstead County v. McCol- 
Tum, 58 Ark. 159, 24 SW 9 (where the 
statute allowed a fee “for each con- 
viction”); Borschenious vy. Peo. 41 
Til. 236 (“for each conviction’); State 
v. Bland, 91 Kan. 160, 136 P 947. 

{a] Indictment charging burglary 
and grand larceny.—A prosecuting 
attorney was held entitled to sep- 
arate fees where one person was con- 
vieted of both offenses under a sin- 
gle indictment charging burglary and 
grand larceny, although but one judg- 
ment entry was yade. Hempstead 
County v. McCollum, 58 Ark. 159, 24 
Sw 9. 

37. State v. Peck, 51 Mo. 111; Ex 
p. Craig, 19 Mo. 337 (where the stat- 
ute allowed a fee “for a conviction 
in any case”); In re Murphy, 22 Mo. 
A. 476 

9 LancLRev 


38. Com. v. Moore, 


Compensation in general see supra § 
48 


40. Buckingham v. Peo,, 26 Tll. A. 
269; State v. Armstrong, 8 Blackf. 
(Ind.) 42. 

{a] Conviction fees.—A judgment 
in a proceeding by scire facias on a 
forfeited recognizance is not a “con- 
viction” within the meaning of a 
statute allowing. state's attorneys 
conviction fees, Buckingham v. Peo., 
26 TM. A. 269. 

41. Colvig v. Klamath, 16 Or. 244, 
19 P86. 

42. Williams v. Shelbourne, 102 
Ry. 579,° 44 SW 110, 19 Ky 1927; 
a: v. Crofton, 42 SW 841, 19 Kyl 

43. Fleming v. Smith, 11 Ga. A. 
586, 75 SE 900, 


44 State v. Robinson, § Yerg. 
(Tenn,) $70, 
45. State v. Fields, Mart. & Y. 
(Tenn.) 137. 
46. State v. Reed, $8’ N. J. TL. 


178. 

47. State v. Hannikal, ete, R. Co, 
30 Mo. A. 494. But see Midland Val- 
ley R. Co. v. State, 102 Ark, 481, 144 
SW 915 (holding that fees in action 
for penalty for failure of a railroad 
to give signals at a crossing are gov- 
erned by statute relating to fees in 
civil actions), 
tbl See also supra § 32, note 49 


49. O'Hara vy. Berrien Cir. Judge, 
192 Mich, 459, 158 NW 881; Willcox 
v. Wayne Cir. Judge, 88 Mich. 1, 47 
NW 29. 

ta] In Oregon (1) the prosecuting 
attorney was formerly entitled by 
statute to a fee for defending di- 


repealed such provision (Howard vy. 
Clatsop County, 41 Or. 149, 68 P 
425), (3) except as to a particular 
county, which was provided for by a 
special statute (L. [1898] p 7). (4) 
As the law now stands, a person in- 
stituting a suit for divorce in the 
county to which the special act ap- 
plies is still required to pay the fee 
as a condition of AlDE his com- 
plaint, but for the use of the county 
(Howard vy, Clatsop County, supra; 
State v. Moore, 87 Or. 536, 62 P 26), 
(5) while in the other counties such 
fee need no longer be paid (Howard 
vy. Clatsop County, supra). 

Necessity of contest see supra § 


“50, White Vv, Berry, 28 Ark, 198; 
State v, Miller, 182 Iowa 587, 109 NW 


1087. 

51. Cole vy. 78 Miss. 
168, 28 S 8os. 

fa] A constitutional provision that 
the SA hehe attorney's salary 
shall be “fixed” bv the legislature is 
not violated by a statute directing 
deduction from such salary for oth- 
er causes than those named in the 
constitution, the word ‘fixed” serv- 
ing merely to denote the change from 
a fee system to salaries; Cole y, 
Humphries, 78 Miss. 168, 28 S 808, 

5a. State v. Lauder, t1 N. D. 186, 
90 NW 564, 

ta] Tustration.—The court could 
not deduct compensation of an ap- 
pointee who prosecuted the action 
upon refusal of the state's attorney 
to do so, notwithstanding the court 
had power and it was its duty to ap- 
point another to prosecute in such 


Humphries, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 § 59] 


of the state’or county.®? But such commissions must 
The successful de- 
fense of an injunction suit ‘against a sheriff and 
county treasurer to restrain collection of taxes is 
not a collection for the state or county,°® nor is the 
defense of an injunction suit brought by a delin- 
quent sheriff to stay an execution issued against 
A statute, fixing the fees of prosecuting at- 
torneys at a specified percentage of fines and for- 
feitures recovered in their courts, gives them no 


be clearly authorized by law.*+ 


him.56 


case, where the statute made no pro- 
vision for deduction from the salary 
of the state’s attcrney except when 
“absent ... or unable to perform the 
duties of his office.” State v. Lauder, 
11 N. D. 136, 90 NW 564. 


53. See statutory provisions. 

ty Ala.—State v. Stone, 72 Ala. 
18 

Cal.—Peo. v. Hagar, 52 Cal. 190; 
cee v. Calaveras County, 18 Cak 
76. 
bus err PtP eh v. State, 11 Ga. 
Ill.—Buckingham v. Peo., 26 Ill. 
A, 269 


Ind.—Wood v. Madison County, 125 
Ind. 270, 25 NE 188; Ex p. Ford, 74 
are 415; State v. Barron, 74 Ind. 

Iowa.—Story Courty v. Hansen, 178 
Iowa 452, 159 NW 1000. 

Ky —Com. v. French, 130 Ky. 744, 
114 Sw 255,17 AnnCas 601; Spald- 
ing v. Thornburg, 128 Ky. 533, 103 
sw 291, 31 KyL 738, 108 SW 906, 33 
KyL 362; Butler v. Stephens, 119 Ky. 
616, 84 SW 745, 27 KyL 241; Hager 
v. Franklin, 119 Ky. 542, 81 SW 926, 
26 KyL 94, 84 SW 541, 27 KyL 189; 
Spaulding v. Hill, 115 Ky. 1, 72 SW 
307, 24 KyL 1802; Williams v. Shel- 
bourne, 102 Ky. 579, 44 SW 110, 19 
KyL 1924; Fultz v. Crofton, 42 SW 
841, 19 KyL 1921; Christian v. Byars, 
90 Ky. 536, 14 SW 491, 12 KyL 460; 
Harris v. Beaven, 11 Bush 254; 
Bryant v. Com., 3 Bush 9; Gross v. 
Jones, 3 Metc. 295; Com. v. Sprag- 
gins, 18 B. Mon. 512; Routt v. Feem- 
ster, 7 J: J.. Marsh, 131. 

La.—State v. Henderson, 120 La. 
535, 45 S 430 (holding tnat Act [1880] 
p 122 No. 96, defining the duties of 
district attorneys, deals with the 
whole subject of their duties and 
compensation, and it so modified and 
superseded the then existing law as 
to preclude any recovery by the dis- 
trict attorneys of the one-fifth part 
of the fines imposed after deducting 
the commission of the sheriff, in ad- 
dition to the fee provided’ by § 3 of 
sucn act); Fisk v. Jefferson Police 
Jury, 26 La. Ann. 20. 

Mont.—tTerr. v. Cascade County, 8 
Mont. 396, 20 P 809, 7 LRA 105. 

Oh.—State vy. Brewster, 44 Oh. St. 
249, 6 NE 653. 

Okl.—Garficld Sete v. Huett, 35 
Okl. 713, 130 P 92 

Or.—Colvig iy elamath County, 16 
Or. 244, 19 P 

beret weld 7 Serie 152 Pa. 176, 25 
A 624. 

Tex.—-State v. Brady, 102 Tex. 408, 
118 SW 128 [rev (Civ. A.) 114 SW 
895]; State v. Moore, 57 Tex. 307; 
State v. Dyches, 28 Tex. 535; Fears 
v. Ellis County, 20 Tex. Civ. A. 159, 
49 SW 139; Smith v. State, 26 Tex. 
A. 49,°9 SW 274. 

And see peesee infra notes 55-70, 
and §§ 60, 

[a] Pathe FE provisions. — 
Const. (1898) arts 125, 180, providing 
for compensation. of district attor- 
neys, and prohibiting any officer 
whose salary is fixed by the con- 
stitution to be allowed any other 
fees or perquisites except those oth- 
erwise provided for by the consti- 
tution, are not susceptible of the 
construction that tney intended to 
allow district attorneys to collect 
commissions, as distinguished from 
fees, save as provided by the. con- 
stitution itself. State v. Henderson, 
120 La. 535, 45 S 430. 

\ 
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commissions are 


[b] Construction of statute.—-A 
statute allowing a county attorney a 
commission on fines, forfeitures, or 
moneys collected for the state or 
county, upon judgments recovered by 
him, did not entitle him to commis- 
sions upon the trial fee taxed in the 
bill of costs in criminal prosecu- 
tions. Fears v. Ellis County, 20 Tex. 
Civ. A. 159, 49 SW 139. 

[ec] Violation of Anti-Trust Law. 
—(1) The Anti-Trust Law of 1899 
(L. 26th Leg. p 246 c 146), approved 
May 25, 1899, giving the prosecuting 
attorney as compensation for prose- 
cuting suits under the act one fourth 
of the penalty collected, and provid- 
ing that the fees allowed him should 
be over and above the fees allowed 
him by the general fee bill, was re- 
pealed by the Anti-Trust Law of 
1903 (Gen. L. p 119 ¢ 94), with a 
proviso that nothing in the repeal- 
ing law should affect any rights of 
the state to recover penalties, etc., 
for acts committed before it took 
effect. It was held that the repeal- 
ing law repealed that part of the 
act of 1899 giving prosecuting attor- 
neys one fourth of the penalties as 
compensation, the proviso saving 
only those rights mentioned there- 
in. State v. Brady, 102 Tex. 408, 118 
SW 128. (2) The provision of the 
law of 1903, providing that the fees 
of the prosecuting attorney under the 
act shall be above the fees allowed 
him by the general fee bill, applies 
to the collection of penalties for the 
violation of the law of 1899 by suits 
brought after its repeal, since prose- 
cutions for violations of the law of 
1899 must be under the law of 1903 
after the repeal of the former law. 
State vy. Brady, supra. 

{d] Collection of taxes.—(1) St. § 
4260b (Russell St. § 6222), allowing 
any county attorney a per cent of 
omitted taxes assessed in suits to 
which he attends, in addition to the 
salary fixed by the fiscal court under 
§ 132, changes the prior law, which 
allowed no compensation for recovery 
of taxes, although it was the duty of 
county attorneys to appear in tax 
proceedings; and the act cannot ap- 
ply to county attorneys then in of- 
fice, since it changes their compensa- 
tion, in violation of Const. § 161. 
James v. Duffy, 140 Ky. 604, 131 SW 
489, 140 AmSR 404. (2) The salary 
paid to a county attorney for his 
services under the express provisions 
of St. (1903) § 132, is in full for all 
his official services, including those 
required of him expressly by the 
statute and those rendered by direc- 
tion of the fiscal court in the prose- 
ecution and defense of actions under 
St. (1908) § 127, and, where the sal- 
ary has been fixed by the fiscal court, 
it has, under the express provisions 
of Const. § 161, no power to diminish 
his compensation during the term for 
which he was elected, nor to increase 
it by allowing him a commission on 
unpaid taxes collected by him. Ter- 
rell v. Trimble County, 128 Ky. 519, 
108 SW 848, 33 KyL 364. (3) Where 
the fiscal court made an order au- 
thorizing the county attorney to in- 
stitute proceedings to collect back 
taxes on property not listed or as- 
sessed for taxation, and directed that 
he be allowed a sum equal to twenty- 
five per cent of the amount he col- 
lected, and the county attorney was 
in the receipt of a salary of five hun- 
dred aatlore a year, and continued to 
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interest in damages awarded on affirmance of .a 
judgment in favor of the state for contempt.*? No 


due upon a money judgment com- 


promised by the acceptance of property;°® nor on 
money paid upon a compromise made by the board 
of supervisors pending an action;°® nor out of mon- 
eys which do not go to the benefit of the county.® 
Commissions are not allowable on fines or forfeit- 
ures paid in work for the county,®! or on meney 
paid by convicts sentenced to labor to avoid labor.®? 


receive this amount during the term 
of his office, and for a subsequent 
term to whicn he was elected, it was 
held that by this order the court at- 
tempted to increase the compensa- 
tion of the county attorney who was 
then in office, and did not attempt to 
fix the annual compensation of the 
county attorney who should there- 
after be elected. Rogers v. Slaton, 
130 Ky. 423, 113 SW 509. (4) Where 
the fiscal court by an invalid order 
attempts to allow the county attor- 
ney a percentage of all back taxes 
collected, that the attorney accepted 
from the fiscal court a sum less 
than that to which, under the con- 
tract, he was entitled constitutes no 
defense in an action to recover the 
amount paid him. Rogers v. Slaton, 
supra. (5) St. (1903) § 4068, pro- 
viding that the county attorney shall 
prosecute under the preceding sec- 
tions and receive for his services 
twenty-five per cent of the amount 
recovered, relates solely to proceed- 
ings brought against delinquent tax- 
payers under “preceding” sections, to 
recover penalties prescribed thereby, 
and does not entitle the county attor- 
ney to any part of taxes on omitted 
property collected by an auditor’s 
agent in a proceeding brought under 
succeeding §§ 4241, 4260, 4263, pro- 
viding for the collection of taxes on 
omitted property, in which the coun- 
ty attorney rendered professional as- 
sistance. Bingham v. Hager, 110 SW 
246,338 KyL 278. (6) St. §§* 4260, 
4260b, relating to assessment of 
omitted property for taxation, and 
allowing the county attorney a com- 
mission for appearing in such pro- 
ceedings, have no application to in- 
heritance taxes collected under § 
42810, which service the county at- 
torney is required to perform without 
other extra compensation. Bosworth 
Beet terion, 159 Ky. 771, 169 SW 


[e] Action against tax collector. 
—A county attorney is entitled to 
commission for money collected by 
him in suit against county tax col- 
lector for shortage in his account 
with state. State v. Bratton, (Tex. 
Civ. A.) 192 SW 814. 


55. Johnson County v. Ogg, 13 
Kan. 198. 
56. Scarborough v. Stevens, 3 Rob. 


(La.) 147 (holding that the defense 
of such suit is one of the duties that 
devolves on the district attorney, for 
which he is compensated by his 
regular salary). 

57. Com. v. French, 130 Ky. 744, 
114 SW 255, 17 AnnCas €01, 

58. Donelson v. Howard County, 
23 Kan. 70. 

59, Herrington v. 
County, 44 Cal. 496 

60. Madison County v. Wood, 126 
Ind. 168, 25 NE 190; Wood vy. Madi- 


Santa Clara 


oan County, 125 Ind. 270, 25 NB 
61. Power v. Fleming County, 99 
Ky. 200, 35 SW 541, 18 KyL 61; 


Abbott v. Louisville, 14 SW 540, 13 
KyL 87. Compare Fears vy. Ellis 
County, 20 Tex. Civ. A. 159, 49 SW 
139 (holding that prosecuting attor- 
neys were entitled to commissions on 
fines discharged by labor, prior to 
the taking effect of the act of 1895 
art 3742, amerding the former law, 
but not to commissions on fines so 
discharged since such amendment). 

62. Fears v. Ellis County, 20 Tex. 
Civ. A. 159, 49 SW 139. 
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A percentage of amounts ‘‘recovered,*’ ‘‘collected,’’ 
ete., in favor of the state applies only to cases of 
money demands,®* but it is not essential that there 
be an action in debt; it is sufficient if the judgment 
is substantially a money recovery, such as a writ 
of mandamus compelling state officers to pay money 
into the county treasury.®* 

Collection by prosecuting attorney. A commission 
on amounts collected applies only to moneys col- 
leeted by the proseeuting attorney himself. He has 
no interest in fines imposed or moneys collected 
without the aid of his services.“§ But the money 
need not actually pass through his hands; it is 
sufficient if he is the efficient cause of its payment.®* 
Tt has been held that fines and forfeitures are ‘*‘col- 
lected’’ by the proseeuting attorney not only when 
the prosecution resulting in the imposition of the 
fine or ferfeiture was conducted by him,* but also 
when the law makes it his duty to collect fines and 
penalties imposed in suits not prosecuted by him.®S 

Rate of commission. If the statute recognizes the 
right of proseenting attorneys to commissions on 
moneys collected but does not fix the rate, and there 
is no other Jaw fixing it, the courts have no author- 
ity to fix such rate.* 

Limitations on amount. When the prosecuting 
attorney is not to receive any commission in excess 
of a certain amount, including his salary, and after 
receiving that amount in one year, judgment is ren- 
dered for certain fines and forfeitures which, how- 
ever, are not paid until after the commencement 
of the second year, he is entitled to his commissions 
thereon.*° 

[§ 60] b. Forfeited Bonds and Recognizances. 
Under some statutes prosecuting attorneys are al- 
lowed commissions on forfeited bonds and recog- 
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nizanees."* Under such statutes, no commissions 
are allowable on sums recovered in actions on official 
bonds or undertakings,” and a commission on all 
‘fines’ collected has been held net to entitle the 
prosecuting attorney to a commission on a judgment 
in a suit on a forfeited bail bond.*s The prose- 
euting attorney is not entitled to commissions on 
forfeited reeognizances until forfeiture has been de- 
clared by judgment,’* and the money collected 
thereon.*® If the statute allows a percentage on 
fines and forfeitures recovered in prosecutions be- 
fore a justice of the peace, the prosecuting attorney 
cannot recover such commission for attending before a 
justice when, as an examining magistrate, he de- 
elares a bail bond forfeited, and turns the matter 
over to the eireuit court."® Where accused is sur- 
rendered in open court by his sureties in discharge 
of their liability, the prosecuting attorney is not 
entitled to a commission." The prosecuting attor- 
ney is entitled to his commission on a forfeited 
recognizance where the statute authorizing such 
commission was enacted after the default occurred, 
but before judgment.?§ 

[§ 61] c. Remission of Fine or Forfeiture. The 
governor may remit a fine or forfeiture before 
judgment, and thereby deprive the prosecuting at- 
torney of his commission thereon.'? Whether such 
power of remission can be exercised after judgment 
of forfeiture is a question upen which the anthor- 
ities are not wholly in aceord. In some jurisdictions 
it has been held that the judgment gives the prose- 
euting attorney no vested interest in the commis- 
sion, which will preclude a subsequent remission by 
the governor,®® or by the judge, while in other 
jurisdictions it has been ‘sheld that the right to such 
commission accrues on rendition of judgment, and 


68." Fisk v. Jefferson Police Jury, 
26 La. Amn. 20. 

€4. 
Cal. 176; Terr. v. Cascade County, 8 
Mont. 386, 20 P 809. 7 LRA 105. 

65. State v. Stone, T2 Ala. 185; 
MeMullin v. Montrose County, 18 
Colo. A. 117, 70 P 449; Foute v. New 
Orleans, 20 La. Ann. 22; State v. 
Brewster, 44 Oh. St. 249. 6 NE 653. 

66. Herrington v. Santa Clara 
County, 44 Cal. 496: Smith v. Linn 
County. 55 Iowa 282, 7 NW 510. 

67. Galpin v. Chicago, 269 Ill, 27, 
109 NE 713. 

68. Galpin v. Chicago, 269 Tl. 27, 
108 NE 713 (holding that it was the 
duty of the state’s attorney, within 
the meaning of the lew stated in the 
text. to prosecute for violations of 


the Employment Offices and Agencies | 


Act, the Pharmacy Act, the Dentistry 
Act, and the Park Board Ordinances). 
69. State v. Moore, 57 Tex. 307. 

70. Hager v. Franklin, 119 Ky. 
542, 81 SW 926, 26 KyL-94, 84 SW 
541, 27 KyL 189. 

71. Christian v. Byars, $0 Ky. 586, 
14 SW 491, 12 KyL 460; Walker v. 
Williams, 6 Ky. Op. 230; Pope v. Ok- 
lahoma County. 45 Okl. 521, 146. P 
222. And see cases infra notes 72-78. 

{a] Upon what ents al- 
lowed.—A statute, allowing prosecut- 
ing attorneys commissions on for- 
feited bonds and recognizances, re- 
fers only to bords and recognizances 
which, upon breach, the law requires 
to be forfeited, ang rot those instru- 
ments whose conditions have been 
breached, and upon which a cause 
of action immediately accrues. Pope 
bg Seem County, 45 Okl. 521, 146 
. 72. - Miller v. State. 69 Miss. 112, 
12 S 265; In re Ison, 6 Or. 469: In re 
Ison, 6 Or. 465; State v. Moore, 57 
Tex. 307. 

{al “Fines, forfeitures or money 


Higby v. Calaveras County, 18 | 


\ 


collected for the state or county."— 
These words apply only to moneys 
collected under the penal code. State 
v. Moore, 57 Tex. 307, 317. 

{b] “Bonds and recognizances."— 
Commissions on mecneys collected on 
forfeited “bonds and. recognizances” 
are not due out of moneys collected 
on official bonds, the statute plainly 
referring only to such securities as 
district attorneys have to deal with 
in the performance of their official 
duties, namely, appearance bonds and 
recognizances. Miller v. State, 69 
Miss. 112, 12 S 265. 

87 Iowa 636, 


73. State v. Beebe, 
54 NW_ 479. 

74 Stamper v. State, 11 Ga. 643; 
Ex p. Ford, 74 Ind. 415; State v. 
Barron, T4 Ind. $874; Williams v. 
Shelbourne, 102 Ky. 579, 44 SW 110, 
19 KyL 1924; Christian v. Byars, 90 
Ky. 586, 14 SW 481, 12 Kyl 460; 
Com. v. Offut, 82 Ky. 326; Stone v. 
Riddell, 5 Bush (Ky.) 349; Bryant 
v. Com. 8 Bush (Ky.) 9; Com. wv 
Spraggins, 18 B. Mon. (Ky.) 5612 
Pope v. Oklahoma County, 45 Okl. 
521) 246" P’ 222. 

75. Stamper v. State, 11 Ga, 643; 
Pleming v. Smith. 11 Ga. A. 586, 75 
SE 900; Ex p. Ford, 74 Ind. 415; 
State v.. Barron, T4 Ind. 374; Hager 
v. Franklin, 119 Ky. 542, 81 SW 926, 
26 KyL 94, 84 SW 541, 27 KyL 189; 
Com. v. Offutt, 82 Ky. 326; State v. 
Dyches, 28 Tex. 535; Smith v. State, 
26 Tex. A. 49, 9 SW 274. 

Failure to collect due to remission 
of see infra § 61. 

76. Christian v. Byars, 90 Ky. 536, 
14 SW 491. 12 Kyl 460 (holding that 
he is entitled. by virtue of the act 
of April 28, 1884, to fifteen per cent 
of the amount recovered, provided 
he assisted the commonwealth's at- 
torney in the circuit court, but to 
nothing more). 

77. Stamper v. State, 11 Ga. 643. 


78. Stone v. Riddell, 5 Bush Mer 
ary Chaplin v.. Hewlett, 4 Ky. Op. 
5 


79. Williams v. Shelbourne, 102 
Ky. 579. 44 SW 110, 19 Kyl 1924 
(holding, however, that ff the sure- 
ties fail to rely upon the remission as 
a defense in the proceedings for for- 
feiture, they cannot, after judgement 
deprive the prosecuting attorney © 
his commissions); Com, vy. Spraggins, 
18 B. Mon. (Ky.) 512. 

SO. State v. Dyches, 28 Tex. 535: 
a v. State, 26 Tex. A. 49, 9 SW 

{a] Reason for rule—“It must be 
held, that the district attorney ana 
attorney general accepted their of- 
fices, and agreed to discharge the 
duties thereof, for such salary and 
fees as were provided by law, and 
with the implied agreement that the 
right to fees for collecting money 
for the state on a forfeited bond 
or recognizance was in subordination 
to the pagne of the governor to re- 
mit the forfeiture, and with it all 
shall prosecute suits to recover all 
their claim to commissions for at- 
tempting to collect the money.” 
State v. Dyches, 28 Tex. 535, 542. 

81. State v. King, 148 N.C. 677, 
57 SE 516. 

fa] No vested right in commis. 
sion.—Under Revisal (1905) § 2768, 
providing that the state solicitors 
shall prosecute suits to recover all 
penalties, and on forfeited recor- 
nizances entered in their courts, and 
as compensation, shall receive a sum 
to be fixed by the court, not more 
than five per cent of the amount col- 
lected on such penalty or forfeited 
recognizance, where a judgment ab- 
solute is entered on a recognizance 
according to a scire facias in a prose- 
eution for misdemeanor, such jud 
ment does not confer on the solici-- 
tor a vested right to the commis- 


For later cases, developments and changes'in the law see cumulative Annotations, same title, page and note number. _ 


§§ 61-63] 


hence cannot be taken away by a 


mission.®? If the governor is prohibited from re- 
mitting the fees of public officers, the remission of 
a fine operates only upon such part as goes ulti- 
mately to the state, but it does not deprive the 
prosecuting attorney of the percentage of the whole 
The legislature may remit 
a fine or forfeiture prior to the collection thereof, 
although it deprives the prosecuting attorney of his 


to which he is entitled.** 


commission.§* 
{§ 62] 6. Expenses.®® 


less the law so provides.*° 
yision is made for their allowance, 
particular expenditure comes within 


sion so as to preclude the judge from 
subsequently depriving the solicitor 
thereof by remission as authorized 
by § 3220. State v. Kirg, 143 N. C.) 
677, 57 SE 516. 

82. Lee v. Williams, 111 Ark. 456, 
163 SW 1198; Berry v. Sheehan, 87 
Ky. 434, 9 SW 286, 10 KyL 426; 
Stone v. Reddell, 5 Bush (Ky.) 349. 
‘And see Dewey v. Com., 7 B. Mon. 
(Ky.) 78 (where the power of the 
governor to deprive the prosecuting 
attorney of his commission by a re- 
mission of the fine after judgment 
was discussed but not decided). Com- 
pare Routt v. Feemster, 7 J. J. 
Marsh. (Ky.) 131 (decided under a 
statute entitling the prosecuting at- 
torney to a commission on the amount 
of “such a fine as shall be_col- 
lected”); Frazier v. Com., 12 B. Mon. 
(Ky.) 369 (holding that,'although un- 
der a former constitution the gov- 
ernor could remit the whole of a 
fine, yet the remission of a part only 
left the attorney entitled to his com- 
mission on the whole, notwithstand- 
ing such commission amounted to 
the whole of the residue). 

83. Berry v. Sheehan, 87 Ky. 434, 
9 SW 286, 10 KyL 426. 

84. Lyon v. Morris, 15 Ga. 480. 

85. Authority to bind county for 
expenses see supra § 40. 

g6. Ala. — Martin v. Jefferson 
County, 100 Ala. 428, 14 S 203. 

Colo.—Teller County v. Trow- 
bridge, 42 Colo. 449, 95 P 554. 

Tll.—Peo. v. Cook County, 274 IIL. 
158, 113 NE 58. 

Ne Y.—Peo. v. New York, 18 Abb 
Pri 8. 

Can.—Rodd v. Essex County, 44 
Can. S. C. 1387 [dism app 19 Ont. L. 
659, 14 OntWR 953]. 

{a] Office rent.—(1) A district at- 
torney is not entitled to deduct from 
the fees of his office amounts neces- 
sarily expended by him as such dis- 
trict attorney for office rent, he not 
being required to keep an office as are 
other state and county officers, and 
there being no statutory provision 
which imposes on the county *com- 
missioners the duty of. furnishing an 
office to the district attorney as they 
are required to do for other of- 
fieers. Teller County v. Trowbridge, 
42 Colo. 449, 95 P 554. (2) The coun- 
ty crown attorney is not entitled to 
the expense of maintaining an office 
outside the courthouse. Rodd v. Es- 
sex County, 44 Can. S. C..137 [dism 
app 19 Ont. L. 659, 14 OntWR 953]. 

{b] A prosecuting attorney who 
has advanced unauthorized sherifft’s 
fees cannot collect them from the 


county. Peo. v. New Lork, 18 Abb 
Pr (N. Y.) 8 
87. Martin v. Jefferson County, 


100 Ala. 428, 14 S 203; Yolo County v. 
Joyce, 156 Cal. 429, 105 P 125; Humis- 
ton v. Shaffer, 145 Cal. 195, 78 P 651; 
State v. McClure, 19 N. M. 389, 143 
P 477; Peo. v. Columbia County, 134 
N. Y. 1, 31 NE 322 [aff.56 Hun 17, 8 
NYS 752 (rev 2 NYS 351)]. 

[al Transcription of testimony.— 
Under the County Government Act 
of 1898 (St. [1897] p 575) making 
the county liable for expenses neces- 
sarily incurred by the district attor- 


\ 


A prosecuting attorney 
is not entitled to reimbursement for expenses, un- 
Generally, however, pro- 
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subsequent re- 


[48 Cal]: 2807 


the statute depends upon the proper construction of 
the language employed.*? 
ney is required to go outside the county to attend to 
litigation on its behalf, he is entitled to recover 
reasonable expenses incurred by him.8% 
bent may recover for proper expenses paid by him, 
although ineurred by his predecessor.®® 

[§ 63] 7. Additional Allowance and Extra Com- 
pensation °°—a. In General, 


If the prosecuting attor- 


An ineum- 


A prosecuting attor- 


ney is not entitled to any extra allowance beyond 


and whether a 
the meaning of 


ney in the prosecution of criminal 
cases, etc., the district attorney may, 
subject to a review of his action by 
the board of supervisors, incur a 
charge for the services of the official 
reporter in transcribing testimony 
for use in a criminal prosecution, 
without first obtaining an order of 
court. Yolo County v. Joyce, 156 
Cal. 429, 105 P 125. 

[b] Services of a clerk or stenog- 
rapher are not allowable under a 
statute making the county liable for 
“traveling and other personal ex- 
penses ... incurred” by the district 
attorney, “and all other expenses 
necessarily incurred by him” in the 
prosecution of criminal cases and 
civil actions in which the county is 
interested. Humiston v. Shaffer, 145 
Cal. 195, 78 P 651. 

{[c] The preparation of reports 
which the solicitor is required to 
make to the attorney-general is the 
rendition of services ‘‘necessary to 
aid the solicitor in the proper ad- 
ministration of the law,” and the 
clerk employed to make such reports 
is entitled to compensation out of a 
fund appropriated for assistants, al- 
though his services consisted in mak- 
ing out reports for years preceding 
the act authorizing his employment. 
Martin v. Jefferson County, 100 Ala. 
428, 14 S 203. 

{d] Traveling expenses.—(1) Un- 
der statute making the county liable 
for all expenses necessarily incurred 
by any county officer in executing 
the duties of his office, the travel- 
ing expenses of the prosecuting at- 
torney in pursuit of a fugitive be- 
yond the limits of the United States 
have been held a proper item. Peo. 
v. Columbia County, 134 N. Y. 1, 31 
NE 322 [aff 56 Hun 17, 8 NYS 752 
(rev 2 NYS 351)].. (2) L. (1913) ¢ 
54 § 1, allowing district attorneys 
“their actual traveling expenses,” 
authorizes the allowance, on orders 
of court supported by sworn state- 
ments, of their expenses for board 
and lodging at places other than their 
usual abode. State v. McClure, 19 
N. M. 389, 143 P 477. 

[fe] Expense of meals.—L. (1892) 
e 686 (County Law), making ‘all ex- 
penses necessarily incurred by the 
district attorney” in the discharge of 
his duty a county charge, does not 
authorize an allowance to him for 
the expense of meals while in his 
county. Matter of Pinney, 17 Misc. 
24, 40 NYS 716. 

88 Rogers v. Slayton, 130 Ky. 
423, 113 SW 509 (holding that the 
county attorney was entitled to be 
credited with sums actually paid to 
associate counsel and sums expended 
by him in looking after the collection 
of taxes in courts in other counties); 
Terrell v. Trimble County, 128 Ky. 
519, 108 SW 848, 33 KyL 364. 

89. Peo. v. New York, 32 N. Y. 
473. 
90 Commisgions in addition ‘to 
rp compensation see supra §§ 59- 
1 


Increase of compensation during 
en of office see Officers [29 Cyc 
14 * 

91. Ida.—Givens v. Carlson, 29 


67. Texi) Civ. \A. 610, 


the compensation provided by law, for services 
within the scope of his official duties; and an allow- 
ance of, or a contract to pay, an additional com- 
pensation for.such services is invalid,®! and this rule 
obtains, notwithstanding the compensation provided 


Ida. 133, 157 P 1120. 

Ind.—_Jay County v. Templer, 34 
Ind. 322. 

_Iowa.—Dubuque County v. Fitzpat- 
rick, 144 Iowa 86, 121 NW 15. 

Kan.—Nichols v. Shawnee County, 
76 Kan. 266, 91 P79. 

Ky.—James v. Duffy, 140 Ky. 604, 
131 SW _ 489, 140 AmSR 404; Money 
v. Beard, 136 Ky. 219, 124 SW 282; 
Bingham v. Hager, 110 SW 246, 33 
Kyl 278; Spalding v. Thornbury, 128 
Ky. 533, 103 SW 291, 31 Kyl 738, 108 


Sw 906, 33 Kyl 362; Harris v. 
Beaven, 11 Bush 254, 
v. Rogers, 9 Gray 


Mass.—Com. 
78 


Minn.—Dosland vy, Clay County, 136 
Minn. 140, 161 NW 382, 

Mo.—Hill v. Butler County, 195 Mo. 
511, 94 SW 518; Freeman v. Henry 
County, 32 Mo. 446. 

Mont.—State v.. Second Judicial 
Dist. Ct., 62 Mont. 371, 157 P 11567 

N. M.—State v. Romero, 17 N. M. 
88, 125 P 617. 

Nev.—State v. Shearer, 23 Nev. 76, 
42 P 582. 

N. Y.—Peo. v. Neff, 121 App. Div. 
44, 105 NYS 559 [aff 191 NY. 286, 
84 NE 63]; Peo. v. New York, 1 Hill 
362; Peo. v, Delaware County, 108 
App. Div. 838, 95 NYS 458. wid 

Pa.—Nelson v. Beaver County, 219 
Pa. 320, 68 A 832; Lancaster County 
v. Fulton, 128 Pa. 48, 18 A 884, 5 
LRA 4386; Geiser v. Northampton 
County, 7 Pa. Cas. 881, 11 A 507. 

Tenn.—McHenderson v. Anderson 
County, 105 Tenn. 591, 59 SW 1016. 

Tex.—Jones v. Veltman, (Civ. A.) 
171 SW 287; Stringer v. Franklin 
County, 58 Tex. Civ. A. 343, 123 SW 
1168; Lattimore v. Tarrant County, 
124 SW 205. 

{a] Illustrations. — (1) Under 
Sayles Civ. St. Annot, (1897) art 
3800, making it the duty of the county 
attorney, when it comes to his 
knowledge that any county ‘official 
“intrusted with the collection or safe- 
keeping of any public funds” is ne- 
glecting or abusing his trust, to in- 
stitute such proceedings as are nec- 
essary to protect the public inter- 
ests, and art 297 providing the com- 
pensation which he shall receive for 
such services, the county attorney is 
not entitled to receive compensa- 
tion for such services in excess of the 
amount so provided, and the county 
commissioners have no authority to 
contract for further compensation. 
Lattimore v. Tarrant County, 57 Tex. 
Civ. A. 610, 124 SW 205. (2) Under 
Acts 29th Leg. p 318 ¢ 130, authoriz- 
ing the commissioners’ court to con- 
tract with any person for the én- 
forcement of delinquent taxes, or to 
make up delinquent tax lists, and re- 
quiring the county attorney to assist 
the person with whom the county 
may contract to enforce the collec- 
tion of the delinquent taxes for a 
percentage thereof, the county attor- 
ney cannot contract to prepare de- 
linquent tax lists and colleet delin- 
quent taxes. Stringer v, Franklin 
County, 58 Tex. Civ. A. 843, 123 SW 
1168. (3) County attorney ,perform- 
ing services in proceedings to estab- 
lish county ditch is not entitled un- 
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by law may be inadequate,®? and the officer’s duties 
increased.®* Thus, when it is the duty of the prose- 
cuting attorney to attend to any suit to which the 
county is a party, whether within or without the 
county, he is not entitled to extra compensation for 
services performed in such suit in another county,** 
nor is he entitled to additional compensation for 
consultation and advice within his district concern- 
ing the removal of cases to another county.*® If the 
salary or fees of the office are payable out of the 
county treasury, a statute taxing an attorney’s fee 
against defendant in certain cases does not give the 
prosecuting attorney extra compensation but is in- 
tended to reimburse the county.°® 

On change of venue the attorney for the county 
to which the.prosecution is removed is not entitled 
to extra compensation for assisting the attorney for 


the county in which the indictment was found, 


where it is his duty to render such assistance.%7 _ 
[§ 64] b. Fees in Addition to Salary.°5 <A con- 
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for all services abolishes all fees pertaining to the 
office.°® But unless it is clear that the salary is in 
lieu of other compensation, the fees provided for 
prosecuting certain cases may still be allowed.t 
When the statute expressly provides that the prose- 
euting attorney, in addition to his salary, shall re- 
ceive such fees as are allowed by law, he is entitled 
to additional fees only where they are expressly 
allowed by statute.2 But a statute fixing a salary 
which is to be in full for all services, has been 
construed to cover only services for which the 
county would be hable, and not to require the 
prosecuting attorney to turn into the general fund 
the fees which are to be paid by defendant in ease 
of conviction.® 

[§ 65] c. Contracts for Services Not within 
Official Duties. Although the prosecuting attorney 
is not entitled to anything for services not within 
the scope of his official duties, yet he may make a 
valid contract with the county for such services 


stitution or statute fixing a salary in full payment 


der Gen. St. (1913) §§ 5571, 5614, 


to compensation therefor, unless his | 


Services are required by county’ com- 
missioners or are rendered to pro- 
tect some special interest of county 
which it is his general duty to pro- 
tect. Dosland v. Clay County, 136 
Minn. 140, 161 NW 382. (4) A county 
attorney is not entitled to compensa- 
tion in addition to his salary for ser- 
vices in the state courts in suits to 
collect taxes due the county, since 
that is a part of his official duty. 
Rogers vy. Slaton, 130 Ky. 423, 113 
SwW_ 509. 

92. State v. Shearer, 23 Nev. 76, 
42 P 582; Peo. v. Neff, 121 App. Div. 
44, 105 NYS 559 aff 191 N. Y. 286, 
84 NE 63]; McHenderson v. Ander- 
son County, 105 Tenn. 591, 59 SW 
1016; Jones v. Veltmann, (Tex. Civ. 
A.) 171 SW 287. 

‘Tt cannot alter the rule of law, 
as to either of these officials that 
the value of their services was far 
beyond the compensation provided by 
statute. This state of affairs fre- 
quently occurs with all officials, that 
in the discharge of their official du- 
ties they may be called upon to per- 
form labor for which the law does 
does not provide adequate compensa- 
tion, but this does not entitle them 
to additional compensation, either 
upon an implied promise or upon an 
express agreement, which they are 
not qualified or authorized to make. 
Public office is taken and held with 
the emoluments and burdens which 
the law imposes, and the burdens are 
or may be far beyond the compensa- 
tion allowed in many cases. But this 
gives no valid claim for additional 
compensation.” McHenderson v. An- 
derson County, 105 Tenn. 591, 608, £9 
Sw 1016. 

93. James vy. Duffy, 140 Ky. 604, 
131 SW 489, 140 AmSR 404; State v. 
Shearer, 23 Nev. 76, 42 P 582; Peo. v. 
New York, 1 Hill (N. Y.) 362; Spo- 
kane County v. Allen, 9 Wash. 229, 
37 P 428, 43 AmSR 830. 

[a] Beason for rule.—‘‘Whenever 
he considers the compensation in- 
adequate, he is at liberty to resign. 


The rule is of importance to the pub-| 


lic. To allow changes and additions 
in the duties, properly belonging, or 
which may properly be attached to 
an office to lay the foundation for 
extra compensation would introduce 
intolerable misgohief.” State v. 
Shearer, 23 Nev. 76, 82, 42 P 582. 

94. Hennepin County v. Robinson, 
16 Minn. 381. . 

Services not within scope of official 
duties see infra § 65. 

95. Huffman v. Greenwood Coun- 
ty, 25 Kan. 64. 

96. Com. v. Rogers, 9 Gray (Mass.) 
278; Spokane County v. Allen, 9 


Wash. 229, 37 P 428, 43 AmSR 830. 
97. Peo. v. Neff, 121 App. Div. 44, 


and for extra compensation therefor.® 


105 NYS 559 [aff 191 N. Y. 286, 84) 


NE 63] 

Contract for services in another 
county see infra § 65. 

98. Contracts for services not 
within official duties see infra § 65. 

Commissions in addition to salary 
see supra §§ 59-61. 

99. Cal—kKern County v. Fay, 131 
Cal. 547, 63 P 857. 

Ida.—Givens v. Carlson, 29 Ida. 
133, 157 P 1120. 

Ill—Cook County v. Healy, 222 Ill. 
310, 78 NE 623. 

Ky.—Spalding v. Thornbury, 128 
Ky. 533, 103 SW 291, 31 KyL 738, 108 
SW 906, 33 KyL 362. 

Mass.—Com. v. Rogers, 9 Gray 278. 

N. C.—Abernethy v. Pitt County, 
169 N. C. 631, 86 SE 577. 

And see Tilden v. Esmeralda Coun- 
ty, 32 Nev. 319, 107 P 881 (holding 
that the act of March 15, 1905 [St. 
(1905) ¢ 109], fixing the salary of the 
district attorney of a designated 
county in full for his services, and re- 
pealing corflicting acts, suspends as 
to such county the operation of 
Comp. L. §§ 2296-2310, authorizing 
the collection by district attorneys 
of fees in addition to salary in so far 
as they are conflicting; and the act of 
March 11, 1907 [St. (1907) ¢ 50], pro- 
viding that the district attorney in 
such county shall receive a salary 
and “such fees ...as are now al- 
lowed by law,’’ gives the district at- 
torney the salary fixed and the fees 
authorized by §§ 2296-2310); Beaver 
County v. Bradshaw, 57 Pa. Super. 
144 (holding that a county solicitor 
before entering upon the duties of 
his office may agree with the county 
commissioners to put into the coun- 
ty treasury all fees and commissions 
received by him as such solicitor); 
Harrison v. Johnston, 100 Tenn. 245, 
70 SW 414 (holding that a statute 
which fixes the compensation of each 
district attorney-general, and pro- 
vides that the fees provided by law 
shall be taxed as costs against the 
losing party, and turned over to the 
state, requires that the costs allowed 
a district attorney-general in an in- 
heritance tax case shall be turned 
over to the state). 

{a] Constitutional restrictions.— 
In Illinois it has been held that, in 
view of the uncertainty of the lan- 
guage of Const. art 6 § 25, and the 
practical construction given thereto 
by the various acts of the legislature 
in permitting state’s attorneys to 
retain fees in addition to the salary 
paid by the state and county, such 


-provision will not be held to restrict 


the compensation of state’s attorneys 
to the salary paid to them by the 


Thus he may 


state and county or to require them 
to pay over to the county all fees 
collected by them in excess of such 
salary. Cook County v. Healy, 222 
Ill. 310, 78 NE 623. 

{(b] Contingent fee for collecting 
back taxes.—Under St. (1903) § 126, 
providing that each county attorney 
shall attend all county and _ fiscal 
courts held in the county and con- 
duct all cases and business in such 
courts affecting the county’s interest, 
ete., § 127 requiring him to repre- 
sent the county and commonwealth 
in all cases in which they are inter- 
ested, and, when directed by the fis- 
cal court, to institute proceedings be- 
fore it, and § 1382 providing that 
the county attorney shall be allowed 
annually a reasonable salary, to be 
paid out of the county levy. the fis- 
cal court had no power to appoint the 
county attorney back tax collector, 
and to require him to collect such 
taxes for a contingent fee. Spald- 
ing v. Thornbury, 103 SW 291, 31 
KyL 738, 33 KyL 362, 108 SW 906. 


1. Pillsbury v. Brown, 45 Cal. 46; 
Farr v. Seaward, 82 Iowa 221, 48 
NW 67; Nolan vy. Ellis County, 65 


Kan. 57, 68 P_ 1068. 

Fees generally see supra § 48. 

2. Hill v. Butler County, 195 Mo. 
511, 94 SW 518. 

38. Nolan v. Ellis County, 65 Kan. 
57, 68 P 1068. 
ert See generally Officers [29 Cyc 

Expenses incurred or paid see su- 
pra § 62. 

Contracts for extra compensation 
for services required by law see su- 
pra § 63. 

5. Slayton v. Rogers, 128 Ky. 106, 
107 SW_696, 32 KyL 897; Peo. v. Del- 
aware County, 108 App. Div. 83, 95 
NYS 458; High v. State, 30 Oh. Cir. 
Ct. 462; Lattimore v. Tarrant Coun- 
ty, 57 ‘Tex. Civ. A. 610, 124 SW 205. 

{a] Tlustrations.—(1) Sayles Civ. 
St. Annot. (1897) art 299, which 
makes it unlawful for a county at- 
torney to accept any fees for the 
prosecution of any case, applies only 
to cases which he is required by law 
to prosecute, and does not prevent 
his employment by the county for 
services outside of his official duties 
and receiving compensation therefor. 
Lattimore v. Tarrant County, 57 
Tex. Civ. A. 610, 124 SW 205. (2) The 
prosecuting attorney was held enti- 
tled to compensation for bringing 
and defending civil suits for the po- 
lice jury. State v. Marrero, 132 La. 
109, 61 S 136, AnnCasi1914C 783. (3) 
The commissioners’ court has no au- 
thority to employ and compensate 
the county attorney at a yearly sal- 
ary to defend suits that may be 
brought against the county, although 


cy For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contract, for additional compensation, to perform 
extra-official services in another county © or state,’ 
or in the federal court,’ or beyond his term of 
And he may be entitled to compensation for 
services rendered to a school district which are not 
within the duties imposed upon him by law.!° 
the absence of express contract, since such employ- 
ment in good faith is legal, the law will imply a 


office.® 


contract for extra compensation." 


for extra-official services and extra compensation is 
void under a constitutional provision that no county 
officer shall in any manner be pecuniarily interested 
in or receive the benefit of any contract executed by 


the county.?? 


[§ 66] 8. Liability of State, County, City, and 
The liability of the state, county, 
or city to pay the salary or other compensation of 
prosecuting attorneys depends upon. the constitution 
In some states the fees 


Private Citizens. 


and statutes of the state.1* 


it may employ him to represent it in 
a pending suit. Jones v. Veltnam, 
(Tex. Civ. A.) 171 SW 287. 

[b] Settlement and compromise 
of bonded indebtedness.—In Ken- 
tucky the county attorney perform- 
ing services under an appointment 
by the fiscal court as commissioner 
in the settlement and compromise of 
the bonded indebtedness of the coun- 
ty performs services outside of his 
official duties, and is entitled to com- 
pensation therefor, notwithstanding 
Const. § 161, prceviding that the com- 
pensation of any county officer shall 
not be changed after his election or 
appointment, Slayton v. Rogers, 128 
Ky. 106, 107 SW 696, 32 KyL 897. 

6. Bevington v. Woodbury Coun- 
ty, 107 Iowa 424, 78 NW 222; Huff- 
man v. Greenwood County, 23 Kan. 
281; Gillett v. Lyon County, 18 Kan, 
410; Leavenworth County v. Brewer, 
9 Kan. 307. 

[a] On change of venue.—Acts 
21st Gen. Assem. c 73 § 11, fixing 
the compensation of the county at- 
torney, and § 6, prohibiting such of- 
ficer from receiving ‘any fee or re- 
ward from or on behalf of any pros- 
ecutor or other individual for servy- 
ices in any prosecution or business 
to which it shall be his official duty 
to attend,” interposed no obstacle 
to the employment of the county at- 
torney by the board of supervisors of 
the county in which certain criminal 
prosecutions had been brought, to at- 
tend to the prosecution of such caus- 
es in another county to which they 
had been taken on a change of venue, 
where such board had power to con- 
tract with any attorney for such 
services. Bevington v. Woodbury 
County, 107 Iowa 424, 78 NW 222. 

7. Slayton v. Rogers, 128 Ky. 106, 
107 SW 696, 32 KyL 897. 


8. Nichols v. Shawnee County, 
76 Kan. 266, 91 P 79; Leavenworth 
County v. Brewer, 9 Kan. 307 (in 


another county); Regers v. Slayton, 
130 Ky. 423, 113 SW 509; Slayton v. 
Rogers, 128 Ky. 106, 107 SW 696, 
32 KyL 897. 

{a] Federal court held in same 
county.—A county attorney, direct- 
ed by the county commissioners to 
represent his county in litigation 
pending in the United States court, 
may recover for such services, al- 
though at the time the services are 
performed the court may be held in 
the same county, and although Gen. 
St. (1868) c 136 § 25, requires a 
county attorney to appear “in the 
several courts of their respective 
counties” on behalf of the people in 
civil or criminal cases in which 
their county is interested. Nichols v. 
here County, 76 Kan. 266, 91 P 

9. Jones y. Morgan, 67 Cal. 308, 7 
P 734; Money v. Beard, 136 Ky. 219, 
124 SW 282 (where the prosecuting 
attorney’s term of office had expired 
when a suit was prosecuted on ap- 
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are made payable out of the state treasury, or out 
of a specified fund therein,!® but more often they 
are made a charge upon the county in which the case 
A statute requiring the county attorney’s 
per diem to be ‘paid by the state is void, where the 
constitution directs that county officers receiving 
stated salaries shall be paid by the county, ‘a per 
diem being a stated salary.’7 

Fees taxed as costs. 
attorney’s fee for representing “the state is not a 
part of the costs in a civil action,'® such fee is a 
part of the costs of a criminal prosecution, and 
if the fee is to be collected from defendant against 


Although the prosecuting 


whom judgment is rendered, the payment of such 


ant.?° 


peal). 

10. Bates v. Pierce County School 
Dist. No. 10, 45 Wash. 498, 88 P 944. 
Compare Money v. Beard, 136 Ky. 
219, 124 SW 282 (holding that the 
prosecuting of a suit, under contract 
with the county school superintend- 
ent, on the bond of a publishing com- 
pany was within the duties of the 
county attorney, since the county was 
interested, and that no extra com- 
pensation could be recovered). 

[a] Rule applied. —1 Ballinger 
Codes & St. Annot. § 468, requiring 
prosecuting attorneys to give advice 
to all county and precinct officers 
and directors and superintendents of 
common schools as to their official 
business, and to draw up in writing 
all contracts and like instruments of 
an Official nature, for the use of 
such officers, does not require a pros- 
ecuting attorney to appear in court 
and conduct litigation on behalf of a 
school district. without compensation 
other than that received in his official 
capacity, and having done so at the 
request of the school district, he was 
entitled to reasonable compensation 
for such services. Bates v. Pierce 
County School Dist., No. 10, 45 Wash. 
498, 88 P 944. 

[b] Amount of compensation.— 
Where the agreed statement of facts 
showed that the attorney submitted 
a bill for one hundred and fifty dol- 
lars for his services, and it did not 
appear that such bill was an offer 
of compromise or a mere attempt to 
settle a disputed claim, a finding for 
plaintiff in an amount exceeding one 


hundred and fifty dollars was erro-' 


neous. Bates v. Pierce County 
School Dist. No. 10, 45 Wash. 498, 88 
P 944, 

11. Huffman yv. Greenwood Coun- 
ty, 23 Kan. 281; Bates v. Pierce Coun- 
ty School Dist. No. 10, 45 Wash. 498, 
88 P 944. 

12. Wilson v. Otoe County, 71 
Nebr. 435, 98 NW 1050 [overr fig A 


ard v. Easterling, 61 Nebr. 882, 
NW 941]. 
13. See constitutional and statu- 


tory provisions. 

14. Trapp v. State, 120 Ala. 397, 24 
S 1001; Jewett v. Talbott, 11 Ind. 298; 
Spaulding v. Hill, 115 Ky. 1, 72 SW 
307, 24 KyL’ 1802. 

{a] Inability of defendant to pay 
fee—In Alabama the solicitor’s fee 
in a criminal case is payable by the 
state, although execution against de- 
fendant has not been returned ‘No 
property found,” since Code (1896) 
§ 4570, providing that sheriff’s fees 
in a eriminal case shall be paid by 
the state where an execution against 
either defendant on cunviction or the 
prosecutor on acquittal is returned 
“No property found.” does not apply 
to a solicitor’s fee. Trapp v. State, 
120 Ala. os 24 S 1001. 

15. Trapp v. State, 117 Ala, 227, 23 
S 829, 120 if ma 397, 24 S 1001. 

[a] Payment out of convict fund. 


fee is contingent upon its collection from defend- 
Where, however, a statute ‘provides that, 
upon failure of defendant against whom judgment 
is rendered to pay the costs, 
liable for such costs, it is liable for his fees.2+ Where 


the county shall be 


—Under Acts (1896-1897) p, 1532, 

providing that, on convictions for 
which penitentiary sentences are im- 
posed, the clerk shall certify the bill 
of costs, including the solicitor’s fee, 
to the president of the board of con- 
vict inspectors, who shall request the 
auditor to draw a warrant for its 
payment out of the ecnvict fund, the 
solicitor’s fee is payable out of the 
convict fund, and it is the duty of 
such president to request the draw- 
ing of such warrant. Trapp v.'State, 


117 Ala. 227, 23 S 829, 120 Ala. 397, 
24 S 1001. 

16. Ark.—Phillips County v. Clay- 
ton, 29 Ark. 246. 

Cal.—Yolo County v. Joyce, 156 
Cal. 429,105 P.125. 

Fla.—State ‘v. McMillan, 55 Fla. 
254, 45 S 882; State v. Barnes, 24 
Fla. 29,3 S '483. 

Ind. aecropsey v. Henderson, 63 
Ind. 268 


I1l.— Cook County v. Healy, 222 Ill. 
310, 78 NE. 623 (holding that the act 
of ‘April 13, 1871 [Acts (1871-1872) 
p 454), fixing in one section the sal- 
aries of the judges of the circuit and 
superior courts and the state’s at- 
torney of Cook county, and provid- 


ing that, in addition to the salaries 
which may be paid from the state 
treasury, further compensation shall 


be paid by the county, was repealed 
by L. [1901]. p 207, amending the for- 
mer act, notwithstanding the invalid- 
ity of one section of the amendatory 
act, and that there is no provision 
providing for the payment of salary 
by the county of Cook to the state's 


attorney). 
Mo.—State v. Sheehan, 269 Mo. 
aa 190 SW 864. 


M.—Terr. v. Bernalillo County, 
13 Ny M. 89, 79 P 709. 

N. Y.—Peo. v. New York, 32 N. Y. 
473. Compare Peo. v. New York, 1 
Hill 562 (holding that, although the 
prosecuting attorney may retain fees 
received by him in civil suits, in 
addition to his salary, he cannot 
charge such fees to the county on 
failure to collect them from the per- 
sons sued), 
erat C.—Moore “v. Roberts, 87 N. C. 


{a] The word “counties” in a stat- 
ute relating to payment by counties 
of fees to prosecuting or circuit at- 
torneys for attending coroners’ in- 
quests should be construed to in- 
clude the city of St. Louis, and such 
city is liable for attorneys’ fees. 
State v. Sheehan, 269 Mo. 421, 190 
SW 864. 

17. State v. Barnes, 24 Fla, 29, 3 
S 433. 

18. Davis v. State, 33 Ga. 531. °° 

19. See supra § 49; and Costs § 


826. 

20. Kemp v. Monett, 95 Mo. A. 
452, 69 SW 31. Y 

21. Phillips County v. Clayton, 29 
Ark. 246; State v, McMillan, 55 Fla. 
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the. constitution provides that costs and expenses 
shall be paid by the county when defendant is in- 
solvent, a statute attempting to exempt the county 
from liability for the prosecuting attorney’s fee in 
case of defendant’s insolvency, is void.2? An agree- 
ment by defendant, in consideration of dismissal of 
the proceeding to pay costs as upon conviction, is 
contrary to public poliey,?* and in such ease it bas 
been held that if the costs cannot be made out of 
defendant, the county is not liable.2* Under a stat- 
ute permitting the attorney to recover from the 
county one half the regular fee if costs cannot be 
collected from defendant, he is not entitled to the full 
fee when defendant works out his costs in hard 
labor for the county.2° And where there are sev- 
eral defendants he is not entitled to receive from 
the state compensation for services rendered in the 
supreme court without a certificate from the clerk 
of the trial court that each defendant. is imsolvent.?® 
Fees fixed by law are not to be taxed against de- 
fendants unless it is so provided, but they are to 
be paid by the state or county.?7 If the statutory 
fee of a percentage of certain fines, ete., is wholly 
remitted, the prosecuting attorney is not entitled to 
have such fee taxed against defendants as costs, 
but he must look to the state or county for payment 
thereof; otherwise, the remission relieves defendant 
only of that portion which would go to the state or 
county, and the attorney may recover his percentage 
from defendant.28 If a criminal prosecution is 
settled with leave of court, the county is not charge- 
able with the fee due the prosecuting attorney in 
such case.22 The prosecuting attorney of a special 
court is not entitled to the salary or fees allowed 
regular prosecuting attorneys out of the state treas- 
ury, when the statute provides that he shall be paid 
by the county.®° 

Upon a chante of venue the county in which the 


2&4, 45 S 882; Cantwell v. New Han- 


over County, 71 N. see supra § 52. 
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[§§ 66-67 


indictment was found is liable for the prosecuting 
attorney’s fees, notwithstanding he is an officer of 
the county to which the cause was removed.®* 

Liability of city. The authority of the legislature 
to establish a police court and place the burden of 
its support on the city has been held not to authorize 
the imposition upon the city of an obligation to pay 
the salary of the prosecuting attorney, in view of 
constitutional ‘restrictions.°? 

Liability of private citizens. A mere request by 
private citizens that proceedings be instituted 
against the accused does not raise an implied con- 
tract to pay therefor, the attorney being charged by 
law with the duty of sueh prosecution,®® and for 
the same reason even an express promise to pay for 
such services raises no liability.®* 

[§ 67] 9. Allowance, and Payment or Collec- 
tion *°—a. Allowance. In some jurisdictions the 
compensation of prosecuting attorneys is audited 
and allowed by the county authorities,®®> while in 
other jurisdictions their compensation is ascertained 
and allowed by the court.°’ The allowance of eom- 
pensation by a judge or county board having stat- 
utory authority to fix the amount is a judicial act.§ 
Hence it must be evidenced by an order entered on 
the authority of the judge or board and purporting 
to be so,°° and the mere taxation by the clerk of a 
prosecuting attorney’s fee as cosis is not sufficient 
evidence. of its allowance by the court.4° The 
amount which should be allowed is a question of fact 
to be tried on evidence by the court which is to pass 
judgment on the claim when presented, of which 
neither the attorney nor the county court in its ad- 
ministrative capacity is the judge;** and the order 
of allowance cannot be+/questioned in a eollateral 
proceeding.** Where a statute authorizes the county 
board, in its discretion, to disallow charges for fees, 
the disallowance is not subject to review by the 


aled to the supreme court, and a 
Judgment of the lower court quash- 


Cc. 154. 
22. State v. McMillan, 55 Fla. 254, 
82. 
23. State v. Narramore, 52 Mo. 
24, State vy. Narramore, 52 Mo. 
25. Knox v. State, 9 Baxt. 
(Tenn.) 202. 


26. In re Kenan, 109 Ga. 819, 35 
SE 312. 

27. Jewett v. Talbott, 11 Ind. 298; 
Com. v. Shanks, 10 B. Mon. (Ky) 
eee State v. Moore, 37 Or. 536, 62 
P f 

[a] Divorce cases.—A statute fix- 
ing a salary in addition to fees al- 
ready provided, excepting only those 
allowed for services on behalf of 
the state or county, does not abol- 
ish the fee to be paid by plaintiff in 
divorce suits, the exception being 
intended to apply only to such fees 
as were formerly paid by the state. 
State v. Moore, 37 Or. 536, 62 P 26. 
Right to fee in divorce cases see 
supra § A 

[b] Docket fees not mentioned 
in the statute providing for taxa- 
tion of costs and fees against de- 
fendant, are not taxable against him. 
Jewett v. Talbott, 11 Ind. 298. 

28. Berry v. Sheehan, 87 Ky. 434, 
9 SW 286, 9 KyL 426; Dewey v. Com., 
7 B. Mon. (Ky.) 78. 

Right to fees twithstanding re- 
mission see aerated 

29. Berks County = Pile, 18 Pa. 
493; Ulrich v. Lebanon County, 1 Pa. 
Cou83:. 

{a] Where the prosecuting attor- 
ney enters a nolle prosequi, with 
the consent of the court, he cannot 
charge the county with the costs of 
the prosecution. Agnew v. Cumber- 
land County, 12 Serg. & R. (Pa.) 94. 


30. Cropsey v. Henderson, 63 gre ing the indictment is reversed there- 
Cy 


268: Moore y. Roberts, 87 N. 

31. Bevington vy. Woodbury Cot. 
ty, 107 Iowa 424, 78 NW 222; State 
v. Whitworth, 26 Mont. 107, 66 P 
748; Gandy v. State, 27 Nebr. 707, 43 
NW 747, 44 NW. 108. 

Compensation of assistant on 
change of venue see infra § 91. 

32. euny v. Hance, 153 Cal, 
162, 94 P 620. 

33. Cincinnati, etc., R. Co. v. Lee, 
37 Oh. St. 479. 

34. Coggeshall v. Conner, 31 Okl. 
113, 120 P 559; 39 LRANS ‘81, Ann 
Cas1913D 577. : 

35. Compensation and fees of 
deputies, assistants, and substitutes 
see infra § 90. 

36. See statutory provisions, and 
Peo. v: Smyth, 28° Cal. 21; Yuma 
County v. Pendleton, 17 Colo. A. 159, 
67 P 911; State v. Bonebrake, 4 Kan, 
247; Peo. v. New York, 32 N. Y. 473: 
ee County, 14 Barb. 


[a] County auditors, in Califor- 
nia, perform this duty and boards of 
supervisors of the counties have no 
authority touching the salaries of 
district attorneys. Peo. v. Smyth, 
28 Cal. 21. 

87. Ky.—Auditor vy. Haycraft, 14 
Bush 284, 

Md.—Baltimore y. Baltimore Coun- 
ty, 19 Md. 554. 

Mich.—O’Hara  v. Berrien Cir. 
Judge, 192 Mich. 459, 158 NW 881. 

Mo.—Meador v. Texas County, 167 
Mo. 201, 66 SW 944. 

Or. —Colvig v. Klamath County, 16 
Or. 244, 19 P 86. 

Pa.—Com, v. Morningstar, 144 Pa. 
108, 22 A 867. 

[a]. Where a criminal case is ap- 


in, the lower court, and not the su- 
preme court, must fix the amount 
to be allowed the district attorney 
for his compensation and expenses 
in connection with the appeal, Com. 
v. Morningstar, 144 Pa. 108, 22 A 867. 

[b] Certificate from judge to 
county treasurer.—Under Pub, Acts 
(1909) No. 284, where a prosecuting 
attorney served with a subpcena in 
a divorce case where there was a 
minor child investigated and filed a 
report with the clerk, he was enti- 
tled to a certificate from the circuit 
judge to the county treasurer that 
services had been performed by him 
and that he was entitled to the fee 
therefor. O’Hara_v. Berrien Cir. 
Judge, 192 Mich, 459, 158° NW 881. 

38. Baltimore v. Baltimore Coun- 
ty, 19/ Md. 554; Meador v. Texas 
167 Mo. 201, 66 SW. 944; 
Onondaga v. Briggs, 2 Den. (N. Y.) 
26. But see Merwin ‘vy. Boulder 
County, 29 Colo. 169, 67 P 285 (hold- 
ing that the passing on claims by 
the board of county commissioners 
is an administrative or legislative, 
rather than a judicial, act). 

39. Baltimore v. Baltimore Coun- 
ty, 19 Md. 554; Colvig v. Klamath 
County, 16 Or, 244, 19 P 86. 

40. Baltimore vy, Baltimore Coun- 
ty, 19 Md. 556. 

41. Auditor v. Haycraft, 14 Bush 
(Ky.) 284; Gudgell v. Bath County 
Ct. doo KyLy $86, 10e Kyo Opi 280% 
Meador v. Texas County, 167 Mo, 
201, 66 SW 944. 

{a] Allowance conclusive on au- 
ditor of public accounts.—Auditor v 
Hayeraft, 14 Bush. (Ky.) 284. 

42. Onondaga v. Briggs, 2° ‘Den, 
(N. Y.), 26. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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courts.** Where the claim is required to be audited 
and allowed by the county board, upon certificate 
of the judge, the board has a diseretion as to the 
amount which it will allow, and is not controlled by 
the judge’s certificate.44 If the law requires the 
prosecuting attorney’s charges certified by the judge 
to be audited before allowance by the county 
board,*® or if the board has by law exclusive con- 
trol of all county expenditures,*® the amount lies 
within the discretion of the board and is not con- 
trolled by the certificate of the judge. A claim need 
not be presented and allowed for fees taxed as costs, 
which are paid by defendant to the clerk of the 
court, and by him erroneously turned over to the 
county.*? 

Sufficiency of claim, To justify allowance of a 
claim presented to the county board for a prose- 
euting attorney’s fees, the claim .must be definite 
and specific.48 

Appeal from allowance or disallowance. The 
prosecuting attorney cannot appeal from an order 
allowing his fee and taxing it as costs, in a case in 
which the state has no right of appeal.4® When he 
has the right of appeal from an order denying 
claims in excess of a certain amount, the appeal lies 
in the case of a claim for ‘‘reasonable salary,’’ with- 
out specifying the amount;°° but if, upon the trial, 
the proof shows a reasonable salary to be less than 
such sum, the appeal will be dismissed.°+ 

Mandamus, While mandamus may be brought to 
compel the audit of a claim for compensation of a 
prosecuting attorney,®? the writ will not le to con- 
trol the discretion of the board as to the amount of 
the allowance.®* 

[§ 68] b. Payment and Collection in General. 
The prosecuting attorney cannot be required to wait 
until fees payable out of the state treasury ‘‘on 
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conviction” are collected by the state from defend- 
ant.6*°> But if due from the state only in case of 
the insolveney of defendant, he is not entitled to 
payment until after sentence of conviction, the fail- 
ure of defendant to pay, and return by the sheriff 
‘‘no property found.’’°* The time for payment of 
installments of salary is generally fixed by statute.57 
Mandamus will lie to compel the issue of warrants 
for the payment of salary due.6® Where a warrant 
for fees of a prosecuting attorney covers some items 
improperly allowed, the remainder being undisputed, 
the county judge may refuse to issue a new warrant 
for the correct items unless the previous warrant is 
surrendered ;°® and the issuance of a warrant inad- 
vertently or erroneously will not preclude the county 
judge, as financial agent of the county, from for- 
bidding its payment until it can be purged of illegal 
and unauthorized items.°° 

Actions on claims. Where the right of a city 
attorney to prosecute an action depends on the fact 
that there is no county attorney in office, this latter 
fact must be alleged and shown.®! The fact that 
the district court has recognized the authority of a 
district attorney to prosecute an action in behalf of 
one’ of the counties comprised in his district does 
not estop the county, in an action brought for his 
fees, from denying his authority, there having been 
no such issue between the parties to the original 
suit.®? 

[§ 69] ¢. Lien or Charge on Fund or Judg- 
ment. In the absence of express statutory pro- 
visions, prosecuting attorneys have no len for their 
fees on judgments in behalf of the state or county, 
nor upon public funds of any kind.** In many of 
the states such a lien is conferred by statute,°* and if 
a prosecuting attorney, at the time of taking office, 
has a lien upon particular funds for certain of his 


43. Yuma County v. Pendleton, 17 
vo Ae Lb 967; Pld. 


Colo 

44. Peo. v. Fulton County, 14 
Barb. (N. Y.) 52. 

45. Peo. v. Fulton County, 14 
Barb. (N. Y.) 52. 

46. State v. Bonebrake, 4 Kan. 
247. 

a Farr v. Seaward, 82 Iowa 221, 
48 NW 67. 

48. Matter of Pinney, 17 Misc. 24, 


40 NYS 716. ; 

[a] Bule applied.—A claim by a 
district attorney for “car fares and 
other incidental expenses necessarily 
incurred by S., stenographer,’ and 
for “traveling and other expenses 
necessarily incurred in’ a certain 
case, is rot sufficiently definite to 
justify its allowance by the _ board 
of supervisors. Matter of Pinney, 
17 Misc. 24, 40 NYS 716. 

49. State v. Tyler, 85.N..C. 569. 

50. Gudgell v. Bath County Ct. 
8 KyL 677, 10 Ky. Op. 780. 

51. Gudgell v. Bath County Ct., 
8 KyL 677, 10 Ky. Op. 780. 

52. Trapp v. State, 117 Ala 227, 
23.S 829; Peo. v. New York, 32_.N. Y. 
473; Peo, v. Grout, 38 Misc. 181; 77 
NYS 221; Howard v. Burns, 14 S. D. 
383, 85 NW 920. See generally Man- 
damus [26 Cyc 250, 266]. 

{a] To obtain reimbursement of 
expenditures.—A district attorney 
who had paid the sheriff’s fees nec- 
essarily incurred by his predecessor 
was held entitled to a writ of man- 
damus to compel the supervisors to 
allow the sums paid in his account. 
Peo. v. New York, 32 N. Y. 473. 

{b] Existence of right of appeal. 
—The fact that a state’s attorney 
had a right to appeal from the de- 
cision of the board of county com- 
missioners refusing to order a war- 
rant drawn for his salary did not de- 
prive him of his right to invoke 
mandamus. Howard vy. Burns, 14 
s. “Sith, Ri 85 NW 920. 


[c] Under Greater New York Char- 
ter § 1583, the functions of the 
comptroller with reference to audit- 
ing the expenses of the district at- 
torney, as county officer, are limited 
to passing upon the ‘“reasonable- 
ness” of the expenditures, and he 
cannot object or refuse to audit on 
the ground that the expenditure is 
against public policy and tends to 
induce crime. Peo. v. Grout, 38 
Mise. 181, 77 NYS 321. 

Fulton County, 14 
; Peo. v. New York, 
See generally 
Mandamus [26 Cyc 266]. 


54-55. Trapp v. State, 122 Ala. 
394, 25 S 194, 120 Ala. 397, 24 S 
1001; Purifoy v. Godfrey, 105 Ala. 


142, 16 S 701. 
5 nar State v. Barnes, 24 Fla. 153, 4 

560. 

Liability of county or state gener- 
ally see supra § 66. 

57. State v. Gilbert,-163 Mo. A. 
679, 147 SW 505; Terr. v. Bernalillo 
County, 13 N. M. 89, 79 P 709 (hold- 
ing that under Comp. L. [1897] § 
2578, salaries to district attorneys 
are to be paid by the several coun- 
ties quarterly), 

58. State v. Gilbert, 163 Mo. A. 
679, 147 SW_ 505. 


59. Donaldson v. Walker, . 101 
Tenn. 236, 47 SW 417. 

60. Donaldson v. Walker, 101 
Tenn. 236, 47 SW 417. 

61. Harris County v. Stewart, 17 


Tex. Civ. A. 1, 48 SW 52. 

62. Spencer vy. Galveston County, 
56 Tex. 384. 

63. Wood v. State, 125 Ind. 219, 


25 NE 190 (holding that a prosecut-’ 


ing attorney who obtains judgment 
in kehalf of a county against a de- 
faulting treasurer for public money 
is not entitled to a lien on the judg- 
ment to secure his statutory fee); 
State v. Beebee, 87 Iowa 636, 54 NW 
479; Woodward v. Gregg, 3 Greene 


(Iowa) 287. 

[a] Reason for rule——‘This_ set- 
tled rule rests upon considerations 
of public policy, and it is its object 
to prevent embarrassment in gov- 
ernmental affairs, and not to protect 
or assist public officers. It is diffi- 
cult to conceive a case where there 
is stronger reason for.the rule than 
one, such as this, where a public of- 
ficer seeks to embarrass the collec- 
tion of the public revenues by tying 
up money due a governmental sub- 
division by asserting a lien.” Wood 
EM pe 125 Ind. 219, 220, 25 NH 


64. See statutory provisions; and 
Pittman yv. Glenn, 61 Ga. 377: Gal- 
pin y. Chicago, 269 Ill. 27, 109 NE 
713 (statute held not repealed by im- 
plication); Galpin v. Chicago, 249 Tll. 
554, 94 NH 961; (aff 159 Ill. A. 135]. 

[a] Insolvent costs.—Under ef 
statute making insolvent costs due 
prosecuting attorneys payable out of 
funds arising from fines, etc., the 
lien attaches to all such already col- 


lected as have not been previously 
appropriated. Pittman y. Glenn, 61 
Ga. 376. 


[b] Construction of statutes.—(1) 
Under the lL. [1907] p. 329; amend- 
ing the Fees and Salaries Act § 8 
providing that certain fees of prose- 
cuting attorneys should be taxed as 
costs, to be collected from defend- 
ant on conviction, and such fees not 
collected should be paid out of, and 
be a lien on, fines or forfeitures col- 
lected by the state’s attorneys, the 
fees ‘not collected,” and so payable 
from fines and forfeitures, must have 
been taxed as costs. Galpin v. Chi- 
cago, 269 Ill. 27, 109 NE 713. (2) 
Fees Act § 8, as amended by the act 
in force July 1, 1907 (Hurd Rev. St. 
[1918] c 53 § 8), giving state’s at- 
torneys a lien for their fees 6n mon- 
eys, except revenue, received by 
them, until such fees are paid, gave 
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compensation, the legislature has no power to abol- 
ish or postpone such lien during his term of office.®® 
A provision of the statute that the prosecuting at- 
torney shall be paid out of, and have a lien for his 
fees and commissions on, judgments for both ‘‘fines 
and forfeitures’’ procured by him, ineludes all pen- 
alties for the violation of law.®* Commissions on 
judgments for fines and’ forfeitures, being fixed, by 
statute, give a vested interest in the judgment it- 
self,®™ and the prosecuting attorney has the same 
right as the state to collect his part of the judgment 
in any manner provided by law.®S If his fees are 
made payable out of a particular fund, the prose- 
euting attorney may retain them out of any such 
fund in his hands, before paying over the balance;*® 
but they cannot be collected or retained out of any 
funds other than those provided by law.*° Thus the 
prosecuting attorney cannot deduct his compensation 
out of funds which should have been previously paid 
over to the state or county,’! nor ean his compensa- 
tion be paid out of funds collected from taxes for 
the previous year, where the legislature has declared 
void all contracts made by the county to pay sal- 
aries in excess of its annual income.*? Where a 
prosecuting attorney’s fees are made payable out of 
a certain fund, an order allowing such fees becomes 
a charge upon that fund.* 

{§ 70] 10. Conflicting claims™*—a. Between 
Incumbent and Predecessor. As between the incum- 
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bent and his predecessor in office, he who actually 
renders the particular service for which the fee is 
allowed is, in general, entitled to it.7> If the fee 
is for ‘‘conviction,’’ ete., the attorney in office when 
defendant is actually convicted is entitled to re- 
ceive the commission, although his predecessor in- 
stituted the action,’® and although he proseeuted it 
to a judgment which was pending on appeal when 
his term expired.™ If a percentage of a judgment 
recovered in favor of the state is due a prosecuting 
attorney who assists in the prosecution, only the 
attorney in office at the time judgment is rendered 
gets any interest,’S and this is so although the judg- 
ment is not collected until after the expiration of 
his term.*® Money deposited in lieu of bail becomes 
the property of the state immediately upon forfeit- 
ure; and therefore the attorney then in office is 
entitled to the commission thereon, and not his sue- 
eessor who took formal judgment against the de- 
positors.S° It has been held that a prosecuting attor- 
ney is not entitled to a commission on money col- 
lected during his term of office on a judgment ren- 
dered during the term of his predecessor on a for- 
feited bail bond or reecognizance,S! nor to a com- 
mission on a penalty recovered during his term of 
office in a proceeding commenced during the term of 
his predecessor.S? In any ease, the whole matter 
rests upon the proper construction of the applicatory 
statute.S® 


to the state’s attorney of Cook coun-| 542, 81 SW 926, 84 SW 6541, 27 KyLjlon, 169 Ky. 853, 1883 SW 642. (2) 
ty a lien on the moneys collected by |} 189; Berry vy. Sheehan, 87 Ky. 434,| That such successoz> after his quali- 


the municipal court of the city of |}9 SW 286, 10 KyL 426. 


Chicago, notwithstanding the Munic-|]supra § 61. 
ipal Court Act of July 1, 1905 §§ 57, 


But see} fication examined the records and 
notified property owners who were 


68. Berry v. Sheehan, 87 Ky. 434,| delinquent that their property had 
58, as amended in 1907 (Hurd Rev.|9 SW 286, 10 KyL 426. 


been sold and requested them to pay 


St. [1908] c 37 §§ 320, 321), pro- 69. Buckingham y, Peo., 26 Ill. A.| the delinquent taxes, and that they 


vide for the disposition of moneys 
collected in the municipal court. 
Galpin v. Chicago, 249 Ill. 554, 94 NE 
961 [aff 159 Ill, A. 135]. (3) Under 
the L. (1913) p 360 § 2, providing 
for the payment of regular salaries 
to the state’s attorneys out of fees, 
fines, and forfeitures collected by 
the various officials, the state’s at- 
torney still has a lien for the col- 
lection of fees earned, but such fees, 
when collected, are to be paid into 
the county treasury. Hoyne vy. Dan- 
isch, 264 Ill. 467, 106 NE 341. 

65. Galpin v. Chicago, 159 Tll. A. 
135 [aff 249 Ill. 554, 94 NE 961]. 

66. Feo. v. Nedrow, 122 Ill. 363, 
13 NE 538 [aff 25 Ill. A. 28]. 

[a] “Fines,” “penalties,” and “for- 
feitures.,—“Although this amend- 
ment uses the words, ‘fines’ and ‘for- 
feitures,’ and does not make use of 
the word, ‘penalties,’ yet there can 
be no doubt that the expression, 
‘fines or forfeitures,’ is broad enough 
to cover and include the ‘penalties’ 
referred to in the 15th section of the 
Pharmacy act. Bouvier, in his Law 
Dictionary, defines a ‘penalty’ as ‘the 
punishment inflicted by a law for its 
violation;’ he says: ‘The term is 
mostly applied to a pecuniary pun- 
ishment. He thus defines a ‘fine:’ 
‘Pecuniary punishment imposed by 
a lawful tribunal upon a person con- 
victed of crime or misdemeanor. It 
may include a forfeiture or penalty 
recoverable in a civil action... From 
these definitions it would appear that 
the word, ‘fine,’ and the word, ‘pen- 
alty,’ are often used interchange- 
ably to designate the same thing. 
They both mean, pecuniary punish- 
ment,’ and may, in. many cases, be 
regarded as equivalents of each 
other. One of Webster’s definitions 
of ‘forfeiture’ is: ‘a fine or mulct;’ 
and he refers to the words ‘fine, 
mulct, amercement, penalty,’ as_be- 
ing synonyms of the word ‘forfeit- 
ure.’” Peo. v. Nedrow, 122 Tl. 868, 
366, 13 NE 533 [aff 25 Ill. A. 28]. 

67. Hager v. Franklin, 119 Ky. 


269 (holding that the state’s attor- 
ney might retain his commission on 
amounts collected on account of fines 
and forfeitures and the amount due 
him on account of conviction fees, 
not collectible from defendant, pay- 
ing over the balance, if any, to the 
school fund); Peo. v. Warren, 14 Ill, 
A. 296 (holding that the state’s at- 
torney for a given county should 
keep the funds of the town and 
eounty separate as long as the fines 
collected are sufficient to pay his 
fees, but when they are not suffi- 
cient he may take his fees out of 
any funds in his hands arising from 
eons and forfeitures collected by 

m). 

70. Chadwick v. Peo., 206 Ill, 122, 
68 NE 1108 [aff 108 Tl. A. 6201; 
Terr. v. Bernalillo County, 13 N. M. 
89,0 79"P 709: 

71. Chadwick v. Peo., 206 Ill. 122, 
68 NE 1108 [aff 108 Tl A. 620], 

72. Terr. v. Bernalillo County, 13 
N>EMw 89,) 79° P2709; 

78. Peeples v. Walker, 12 Ga. 858. 

74. Deductions see supra § 58. 

75. Com. v. Dillon, 169 Ky. 353, 
188 SW 542; Hager v. Franklin, 119 
Ky. 542, 81 SW 926, 84 SW 541, 27 
KyL 189; Vastine y. Voullaire, 45 Mo. 
504. And see cases infra notes 76-838. 

[a] Tlustrations—(1) Under a 
statute relating to land bought by 
the commonwealth for taxes, pro- 
viding that it shall be the duty of 
the county attorney within fifty days 
to notify the owner of such pur- 
chase, and if the land is not re- 
deemed within the specified time to 
institute a proceeding for the re- 
covery of possession, and further 
providing that where the lands are 
redeemed within the specified time 
the county attorney shall have a 
commission upon the amount when 


‘he attends to his duties, the giving 


of the notice fixes his right to the 
compensation, and his successor in 
office is not entitled to the commis- 
sion, although the property is re- 
deemed during his term, Com. vy. Dil- 


paid such taxes subsequent to the 
giving of the notice, did not entitle 
such successor to the commissions 
upon redemptions for the years prior 
to his term of office. Com. y. Dil- 
lon, 169 Ky. 368, 188 SW 642. (3) 
Where the former circuit attorney 
drew up certain indictments and per- 
formed all the services which were 
rendered, the cases having been con- 
tinued but not brought to trial by 
his successor, the former is entitled 
to the fees accrued. Vastine v, Voul- 
laire, 45 Mo, 504. 

76. Ashlock vy. Com., 7 B. Mon. 
(Ry.) 44. 

77. Flynt v. Jones County, 20 
Tex. Civ. A, 641, 50 SW 208. 

78. Spalding v. Hill, 115 Ky. 1, 
72 SW 3807, 24 KyL 1802; Hager v. 
Franklin, 119 Ky. 542, 81 SW 926, 
84 SW 641, 27 KyL 189. 

79. Hager v. Franklin, 119 Ky. 
See 81 SW 926, 94 SW 541, 27 Ky 


80. Arnsparger vy. Norman, 101 
Ky. 208, 40 SW 574, 79 KyL 881. 

81. Herrn vy. Sharp County, 81 
Ark. 38, 98 SW 704 (under a stat- 
ute allowing “ten per cent, of the 
amount on forfeited bail bonds and 
recognizances;" two of the judges 
dissented on the ground that “the 
fee is a perquisite of the office and 
a method of recompensing the officer 
for his public services, and inheres 
to the office and not to the officer’). 

82. Garfield County v. Huett, 85 
Ok}. 718; 180 P 9237. 

83. See statutory provisions. 

fa] In tebe dove ¢ an act pro- 
viding that solicitors, for insolvent 
costs due them, might retain the 
amount thereof out of any funds. 
collected by them for the state or 
county, was held to require pay- 
ment to each ofticer in the order of 
priority. Hackett v. Jones, 2 Ga. 
282. (2) A later act, however, gave 
preference, over his predecessor, to 
the incumbent bringing the fund into 
court. Gordon County v, Harris, 81 
Ga. 719, 8 SE 427; Brown y, Bleck- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Division of fees. Where a part of the services 
was performed by the incumbent and a part by his 
predecessor, the court may divide the compensation 
equitably between them,** and if a commission is for 
the entire services in connection with the suit, the 
outgoing attorney should receive a ratable propor- 
tion.*> A statute providing for an equal division of 
fees in certain suits instituted by one county attor- 
ney and prosecuted to final judgment by his succes- 
sor applies to actions pending at the time of the 
passage of the act, and it is not for that reason 
obnoxious to the constitutional prohibition of retro- 
active legislation.®® 

[§ 71] b. Between Superior and Inferior Offi- 
cers. The rule that he who actually renders the 
service is entitled to the fee applies to conflicting 
claims of superior and inferior officers.67 There 
being but one fee provided for conviction, if a con- 
viction is obtained by an attorney ‘fer the common- 
wealth in a trial before magistrate, and is affirmed 
upon appeal to the circuit court by the district at- 
torney, he who first secured the conviction has the 
fee, although if the appeal had resulted in acquittal, 
neither would have earned it.°* 

Division of fees. Where a county attorney ap- 
pears in the examining court and succeeds in having 
the. accused bound over and admitted to bail, he is 
entitled to share equally in the commonwealth at- 
torney’s fee on forfeiture of the bond in the cireuit 
court, although the bond is taken by the county 
judge after adjournment of the examining court.®® 

[§ 72] ¢. Between Officer De Facto and Rightful 
Officer. Salary being an incident of the office, not 


ley. 26 Ga. 328 (holding, however, | 70. 

that the only discrimination made [b] 
by this act is between solicitors; as 
to costs due a clerk of the court, 
the solicitor having in hand a fund 
from the collection of fines is enti- 
tled to retain his own costs first, only 
in the event that he holds the oldest 
lien); Peeples v. Walker, 12 Ga. 
353. (3) This act was not retrospec- 
tive; as to accounts of former solic- 


68 SE 60), 
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In Georgia (1) it is the duty 
of the solicitor-general to represent 
the state and criminal cases originat- 
ing in a city court and taken to the 
supreme court upon refusal of cer- 
tiorari by the superior court (Wil- 
liams v. State, 121 Ga. 195, 48 SH 
938; Letson vy. State, 7 Ga. A. 745, 
(2) and he, rather than 
the solicitor of the city court, is 


[Siow] 1883 


dependent upon services rendered, the attorney hay- 
ing legal title to the office is, in the absence of a 
statute, entitled to the salary to the exclusion of 
the de facto incumbent.”° 

[$ 73] B. Of United States District Attorneys— 
1. Salary.°t Since July 1, 1896, the district attor- 
neys of the United States have been allowed an 
annual salary, varying in amount in the different 
districts, in full compensation for all official services 
performed by them, including services in the circuit 
courts of appeal for their respective districts, wher- 
ever sitting. These salaries are in lieu of all fees, 
commissions, ete., formerly allowed,®? which, except 
as to fees charged against and collected from the 
United States, are to be charged and collected as 
formerly, and paid to the clerk of the court having 
jurisdiction, and by him covered into the treasury.®? 

Prior to the act of 1896, the compensation of 
United States district attorneys consisted of docket 
fees, per diems, commissions, etc., not to exceed six 
thousand dollars per annum,°** exclusive of allow- 
ances to be made in prize cases.°° 

A district attorney in Alaska holds his office sub- 
ject to a provision of law °° that, when an officer of 
a territory is absent therefrom and from the duties 
of his office, no salary shall be paid him during the 
year.°7 

[§ 74] 2. Expenses. By the act of congress of 
1896 it is provided that the necessary office expenses 
of the district attorneys shall be allowed when au- 
thorized by the attorney-general.®® Clerk hire is 
not allowed as an office expense, but the district 
attorney may be allowed a clerk, with the approval 


18 SCt 948, 42 L. ed. 1215]; Stanton 
v. U. S., 75 Fed. 357 [aff 87 Fed. 698, 
31 CCA 197%); -U., S.icv. Stanton, 270 
Fed. 890, 17 CCA 475; Weed v. U. S., 
65 Fed. 399, 82 Fed. 414; Winston v. 
U. S., 68 Fed. 690; Baxter v. U. S., 
bl, Med.6%1; 2..CCA,411° . Up Sisate 
Perry, 50 Fed. 748, 1 CCA 648; Ba- 
shaw v. U. S., 47 Fed. 40 [rev on 
other grounds 152 U. S. 436, 14 SCt 
638, 38 L. ed. 505]; Van Hoorebeke 
Bird v. U 


itors allowed before its passage, the 
law remained as it was, and they 
were entitled to be paid to the ex- 
clusion of the incumbent. Peeples 
v. Walker, 12 Ga, 358. (4) If the 
incumbent has in his hands a sur- 
plus of money collected from fines 
and forveitures, after paying hisown 
fees and those of his immediate pre- 
decessor for cases begun by him, to- 
gether with the fees of other court 


officers who assisted in bringing the 
money into court, he must pay such 
surplus into the county treasury; 
and a former incumbent, not his im- 
mediate predecessor, cannot compel 
payment of such excess to him, but 
must look to the county therefor. 
Bartlett v. Brunson, 115 Ga. 459, 41 
SE 601. 

84. Ex p. Robbins, 20 F. Cas. No. 
11, 879, 2 Gall. 320. 

eS. Cole v. McKune, 19 Cal. 422. 

Swayne v. Terrell, 20. Tex. 

Civ, “A. 31, 48 SW 218. 

Hrd Blalock v. Pillsbury, 76 Ga. 

{a] Dilustrations—(1) Where a 
misdemeanor case is transferred from 
the superior court to the county 
court, the right of the solicitor-gen- 
eral of the circuit to the statutory 
fee for every person prosecuted to 
trial, etce., is complete before the 
transfer, and he is entitled to be 
preferred to the county solicitor. 
Blalock y. Pillsbury, 76 Ga. 493. (2) 
If the solicitor-general draws indict- 
ments which are found in the su- 
perior court, but afterward trans- 
ferred to the county court and there 
tried, he, and not the county attor- 
rey who tries them, is entitled to 
the fees allowed for drawing indict- 
ments. Thomas v. Thomas, 61 Ga. 
.% 
\ 


entitled to the fee (Letson y. State, 
supra). 

88. Com.  v. 
(Mass.) 278. 

89. Day v. Brooks, 8 KyL 429. 

Between prosecuting attorney and 
assistant see infra § 89. 

90. Peo. v. Smyth, 28 Cal. 21. See 
ey Officers [29. -Cyc 1393, 

[a] Payment of the salary to such 
incumbent, who has performed sub- 
stantial services, does not deprive 
the legal officer of his right to such 
salary. Peo. v. Smyth, 28 Cal. 21. 

91. Assistants to United States 
district attorneys see infra § 92. 

92. 1896.[29 U, S. 
St. L. 179, 180, ¢ 6, 7]. 

{a] By a proviso in § 24 of the 
act of May 28, 1896, the provisions 
in §§ 6, 8, 15, were ‘not to apply to 
the district attorney in the south- 
ern district of New York or for the 
District of Columbia; subsequent 
provisions, in the act of March 3, 
1905, c 1483 § 1, provided that in 
no case, except in the District of 
Columbia, should district attorneys 
receive fees in addition to the sal- 
ary allowed, and increased the sal- 
ary of the district attorney for the 
southern district of New York. 

93. Act May 28, 1896 [29 U. S. 
St. at L. 179 ¢ 252’ § 6]. 

94. Rev. St. §§ 824-827, 835, 838; 
U. S. v. Smith, 158 U. S. 346, 15 sct 
846, 39 L. ed. 1011; U. S. v. Bashaw, 
ae U. S. 436, 14 SCt 638, 38 L. ed. 

05; U. S. v. Erwin, 147 'U. S. 685, 13 
gc 443, 37 L. ed. 331; U.S. v. Waters, 
133 U.S: 208, 10 SCt 249, 33 L. ed. 
574; Sill v. U. S., 87 Fed. 699, 31 
CCA 200; U. S. v. Colman, 76 Fed. 
214. 22 CCA 135 [writ of error dism 


Rogers, 9 Gray 


v. U. S., 46 Fed. 456; 2 

45. Fed. 110; Tuthill v. U. S., 38 Fed. 
538 [app dism 136 U. S. 652, 10 SCt 
1075, 64 L. ed. 557]; Stanton v..U.S., 
37 Fed. 252; Bliss v. U. S., 37 Fed. 
191; Gibson v. Peters, 36 Fed. 487 
[aff 150 U..S, 342, 14 SCt 134, 37 
L. ed. 1104]; Gibson y. Peters, 35 
Fed. 721 [aff 150 U. S. 342, 14 SCt 
134, 37 L. ed. 1104]; In re Dist. Atty., 
23 Fed. 26; The Anna, 1 F. Cas, No. 
402; Blatehf. Prize Cas. 337; Gordon 
v. Scott, 10 F. Cas. No. 5,620; The 
Pacific, 18 F. Cas. No. 10,645, Deady 
192; U. S. v. Five Hundred Barrels 
Whisky, 25 F. Cas. No. 15,115, 2 Bond 
7; District Attorney’s Fees, 380 F. 
Cas. No. 18,290, 1  Blatchf. 647; 
Waters v. U. S., 32 Ct. Cl. 277; Gar- 
ter v. U. S., 231) Ct, Cl. 344 Laff 170 
U.S. 527; 13° SCt 703, 42 L. ed. 1133]; 
Waters v. U. S., 31 Ct. Cl, 307; Hill- 
born v. U. S., 27 Ct. Gl. 547; Waters 
Wi SOs S321 CtinGls 30. [aft -L3sy Das 
208, 10 SCt 249, 33 L. ed. 594]; Beck- 
with’s Case, 16 Ct. Cl, ance Carlisle 


vi Use8.,: Rh iApp.; (Dd: Cy) é 

95. Rev. St. §§ 8386, 4647. See 
infra § 75. 

96. Rev. St. § 1884, 

97. «Grigsby v. /U..Ss 43 .Ct..ah 
426. 

[a] Rule applied.—A district at- 


torney who absents himself from his 
district against the orders of his 
official superior and after leave of 
absence has been refused by the at- 
torney-general cann>t maintain that 
he was not absent ‘from the duties 
of his office’ because he gave some 
attention to three cases while in 
Washington. Grigsby v. U. S., 438 Ct. 
Ci. Ages 

98. et May 28, oe §29° U. 8. 
St. at i: 188 c 252 § 1 
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of the attorney-general, at a salary to be fixed by 
the latter.”® Jt is also provided that the necessary 
expenses for lodging and subsistence actually paid, 
not exceeding four dollars per day, and. actual and 
necessary traveling expenses of the district attor- 
ney and his assistants, while absent from their re- 
spective official residences and necessarily employed 
in going to, returning from, and attending before 
any United States court, commissioner, or other 
committing magistrate, and while necessarily ab- 
sent from their respective official residences on offi- 
cial business, shall be allowed and paid in the man- 
ner provided by the statute.? 

Prior to the act of 1896, a district attorney was 
allowed necessary expenses of office,? including clerk 
hire. He was also allowed mileage for traveling 
from his place of abode to the place of holding any 
court, examination, etc., in leu of all traveling ex- 
penses.* If he was sent by the attorney-general to 
conduct a cause in a court outside of his district, 
he was entitled to recover expenses necessarily in- 
curred,° and extraordinary expenses otherwise un- 
provided for might be allowed by the president of 
the United States.® 

{[§ 75] 3. Extra Allowance. Even prior to the 
act of 1896, extra compensation could not be al- 
lowed a United States district attorney for any ser- 
vice performed in the course of lus official employ- 
ment,’ nor could any allowance or compensation be 
made for any extra service whatever, although re- 
quired by the department of justice, tt expressly 


99. Act May 28, pte (29 U. 8. 8t. 
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51 Fed, 671, 
at lL. 183 ¢ 252 $$ 1 16], os Pans 50. Fed, 


‘[§§ 74-76 


authorized by law.® 

Prize cases. It has been held that the set of 
1896, in providing annual salaries for district attor- 
neys, to be paid in lieu of other compensation 
allowed by law, did not repeal the provision of the 
law relating to prize cases, contained in another part 
of the revised statutes, under a separate and distinet 
title,® but that the compensation there authorized 
for services in such eases is still to be allowed in 
addition to the annual salary provided by the new 
act,1° 

{§ 76] 4. Allowance and Collection. Salaries 
are paid monthly by the department of justice.’ 
Accounts showing all disbursements on account of 
lodging, subsistence, and traveling expenses, pro- 
vided in the act, must be made out quarterly and 
submitted to the district court of the district. 
The statute provides that such accounts, together 
with the vouchers and items thereof, made out in 
duplicate, shall be proved in open court by the dis- 
trict attorney, by his oath, or that of some other 
person haying knowledge of the facts, to be attached 
to such accounts, that the disbursements so charged 
have been fully paid in lawful money; and the court 
shall thereupon cause to be entered of record an 
order approving or disapproving the account.?? 
When approved, the clerk of such court shall for- 
ward the originals to the attorney-general for exam- 
ination under his supervision.14 They shall then be 
sent to the proper accounting officers of the treasury 
department, where they shall be subject to revision 


2 CCA 411; U. S| 12. Act May 28, 1896 [29 U. 8. St. 
743, 1 CCA 648; y 


at L. 183 © 252 $13 


1. Act May 23, , 896 {29 U. S. St.| Van Hoorebeke yv. U. S., 46 Fed. 456; [a] The abolition of the 
8) 


at Ly 181 ‘¢ -252 Smith y. U. &., 


26 
{a] When authorized by the attor-|15% U. S. 346, 15 SCt fom 39 L. ed.|Comp. St. (1913) % 
ney-general (1) the expenses of is i Townsend Vv. 


travel and subsistence of a clerk to 
a district attorney while attending 
with the attorney’ a 


the official residence of the attor-| 38 Fed, 


term of court|ing, 80 Fed. 872, 2 
held at a place other than that of 6. Rev, Ft Pde Tuthill v. U. 8., 12. 
app dism 136 U. 8. 


circuit 

§ 289-291 [U. 8. 
1266-1268] su- 
U. S., 22 Ct. Cl. | perseded the provision of the act of 
1896 that expense accounts shall be 


Ct. Cl, 568 [aft courts by Jud. Code 


5. Rev. St. % 370; U. 8. v. Flem-| submitted to the “circuit court or 


district court” of the district. 
8 U. 8. St. at L. 383 c 95 § 


5 CCA 498. 


1, 
ney, are properly payable as a neces- | 652, 10 ace er ome, 34 L. ed, 557); Stan- Pome wins 28 U. §. St. at L; 210 e¢ 174, 


sary part of the district attorney’s 
office. %@ Comp. Dec, 253, (2) Ex- 
penses for lodging and subsistence 
must not exceed four dollars for any 
one day. If they amount to less than 
four dollars for one day, and more 
than four dollars on the succeeding 
day, the expenses cannot be aver- 
aged so as to charge eight dollars 
for the two days, 4 Comp. Dec. 413. 
{b] The expense of a berth in a 
ng car will be allowed as a 
traveling expense, and not as ex- 
pense for lodging. % Comp. Dec. 3236. 

{c] VWerifying account—aA district 
attorney or assistant is not entitled 
to reimbursement for the necessary 
expenses incurred in verifyin ey 
account. 4 Comp. Dec, 494; 3 + ls 
Dec. 646. 

2. Rev. St. § $35; Bill v. U. 8., 
87 Fed, 699. 31 CCA 200; U. 8. v. 
Colman. 76 Fed. 214, 22 CCA 125 
{writ of error dism 1% SCt 94%, 42 L. 
ed. 1215]: Stanton y. U. &., 15 Bed. 
357 faff 87 Fed 698, 31 CCA 197 
U. S. v. Stanton, 70 Fed. 890, 17 A 
475 laff as to this point 27 Fed. 2521: 
Ruhm v. U. S.. 66 Bed. 531; Fish v. 
U. &S., 26 Fed. 677 (employment of 
stenographer). 

3. Sil v. VU. &.. 87 Fed. mo 31 
CCA 200: Stanton v. WU. 15 
eee 357 [aff 87 Fed. 698, 3h ‘CCh 


1. 

4 Rev. St. 8. v. ae 
158 U. S. 346, Ae Ct Oe, 39 L 
1011; U. S. v. Shields, 152 VU. ry %. 
14 SCt 735, 38 lL, ed, 645; U, 8. v. 
Colman, 76 Fed, 214, 22 CCA 125 
{writ of error dism 18 SCt 94%, 42 
L. ed. 12153; VU. 8S v. Winston, 73 
Fed, 149, 19 CCA 419 [aff 170 U. & 
522, a sCt 701, 42 Li, ed. 1140]; Wina- 
ton U. &. 62 Fed. 690: Baxter v. 


ton v. U. S., 37 Fed, 252. 

7. Instructions to U. 8. Mato 
Attys., April 1, 1907. § 1027; U. 8. 
Johnson, 173 U. 8. 363, 19 SCt ‘zi, 
ta L. ed, 731: Gibson v, Peters, 150 

§. 342, 14 SCt 184, 37 L. ed. 1104; 
Sil v. U. 8., 87 Fed, 699, 31 CCA 200; 
| Pes ae Fleming, 80 Fed, $72, 25 
CCA 498; U. 8. Ady, 76 Fed, 359, 
22 CCA 223; Ruhin v. U. 8, 66 Fed, 
531; Garter ae U. 8., 31 Ct, Cl. 344 
faff 170 U. 527, 18 SCt 703, 42 L. 
ra 11331; Ge Vv) U. 8, 28 Ct, CL, 

8. Rev. St, 2 1764, 1765; U. 8. 
Garter, bs hha §. 527, 18 SCt 7032, 4b 
T, ed, isa “Gibson v. «Peters, 159 

8. 342, 14 SCt 134, 37 L. ed, 1104: 
sin yv, U. S.. 87 Fed. 699, 31 CCA 200; 

8. y. Fleming, 40 Fed, 272, 25 
cca 494; U. S. v. Ady, 16 Wed, 359, 
22 CCA 222: U. $8. v. Winston, 73 
Fed, 149, 19 CCA 419 [aff 170 U. 8. 
522, 18 SCt 701, 42 L. ed, 11301; 
Colman v. U. 8.. 66 Ped. 695. 14 CCA 
65: Weed v. U. S.. 65 Fed. 299, 82 
Wed, 414: Winston v, U. 8... 6% Fed, 
690; Bashaw v. U. S.. 47 Fed. 40 
{rey on other grounds 152 U. S. 436, 
2 SCt 628. 34 L. ed, 5051; Gibson 

Peters. 35 Wed. 721 faff 150 VU. oy 
342, 14 S8Ct 134, 37 Li ed. 1104]; VU, 

v. Ingersoll, 26 BF. Cas, No, 15.440, 
Crabbe 146: Milchrist yv. U. &.. 

Ct. Cl, 403; Garter v. UW. 8., 5 
Cl, 244 {aff 170 U. 8. 527, 18 SCt 703, 
42 LL, ed, 1133]; Cole v. U. 8... 28 Ct. 
ric 501; Bentley ¥.°-U. 8.,-26)/Ct.0€L 


4) 

Assintant district attorney see in- 
fra % 92. 

9. Rev. St, % 4646 

10, The Adula, 127 Fed. 853, 

11. Act May 28. 1296 {29 Uv. 8B. 
St. at L, 183 ¢ 25% & 161. 


[a] Accounts for fees of district 
attorneys under the law as it for- 
merly existed could not after allow- 
ance by the court be revised by the 
attorney-general, his power of su- 
pervision given by Rev. St. § 3638 
being limited to seeing that the ac- 
count is in due form, that Lg I ny 
are properly credited. ete. U. 8, 
Waters, 122 U. 8. 208, 10 SCt 249, 
23 L, ed. 594; Bird v. U. 8., 45 Bed. 
thd Hillborn v, U, 8), 27 Cte Ch 


[b] Certificate of attorney-general. 
ft Under Rev. St. 265, provid- 
ing that no compensation should be 
allowed to any person, besides the 
respective district attorneys, ete., for 
services as an attorney to the United 
States, except on the certificate of 
the attorney-general that such serv- 
ices were actually rendered, the cer- 
tificate was held essential in the 
case of a district attorney who had 
performed services in the cireuit 
court of appeals outside his own dis- 
trict on request of the attorney-gen- 
eral, U. $. v. Garter, 170 U. 8. 527. 
18 SCt 703, 42 L, ed) 113%. (2) But 
where such certificate had been given 
by the attorney-general, it was held 
that on appeal it would be presumed 
that it was given in such a way as 
to entitle the pea tl attorney to 
vayment. WU. 8. Winston, 170 U.S. 
522, 18 BCt 701. 42 L. ed, 1130, (8B) 
Where there is a general finding of: 
the allowatice, although its form is 
not shown, the auestion of ita —t 

ularity cannot be raised on appeal if 
there 1s no assignment of error rais- 
ing the question as to its sufficiency. 
U. §. v. Winston, 170 U. 8. 622; 18 
BCt 701, 42 Li ed, 1130. Z 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
’ , ‘ 
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upon their merits, as in case of other public 


accounts.!> 


Interest on accounts. In the absence of any stat- 
ute authorizing it, a district attorney is not entitled 
to interest on his accounts for the period inter- 
vening between the time of their allowance by the 
treasury department and the time of their pay- 


ment.1° 


Actions on accounts. It has been held that, in an 
action by a district attorney for his compensation, 
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officer,!? 


sation. 


[18 C.J5.] 1885 


claimed was presented to the proper accounting 


[§ 77] 5. Demand or Receipt of Other Compen- 
A United States district attorney has no 
right to demand or accept any fee or other compen- 
sation for the performance of official services, other 
than the salary provided by law.18 


Any fees or 


extra compensation so received may be treated by 


the petition need not state how or when the account 
VI. DEPUTIES, ASSISTANTS, AND SUBSTITUTES 


[§ 78] A. Appointment—l. Deputies and As- 
In some states the statutes 
provide for the appointment or election of assistant 
or deputy prosecuting attorneys 7+ to assist or act 
for the prosecuting attorney in the discharge of the 
Such assistants or deputies 


sistants in General.?° 


duties of his office.?? 


15. Rev. St. § 846. 

{a] Presentation to the accounting 
officers of the treasury was held not 
a condition precedent to a right of 
action against the government on 
such account, such officers having 
previously disallowed similar items; 
nor will rejection of a claim bar am 
action thereon. Van Hoorebeke v. 
U. S., 46 Fed, 456; Erwin v. U. S., 37 
Fed. 470, 2 LRA 229; Ravesies v. 
U. S., 21 Ct. Cl. 243. 

[b] An account for fees of a dis- 
trict attorney under former statutes, 
when allowed by the court, could not 
be reduced or disallowed by the ac- 
counting officers of the treasury. 


ce -Hoorebeke v. U. S., 46 Fed. 
456. 
{c] Where accounts had been duly 


approved by the court and passed 
by the proper accounting officers of 
the treasury, they could not after- 
ward be impeached except for fraud 
or palpable mistake. U. S. v. Tut- 
hill, 136 U. S. 652, 10 SCt 1075, 34 
L. ed. 557. 

{d] Certificate of the court.—Un- 
der an act allowing district attor- 
neys’ fees for prosecuting violations 
of the revenue laws (Rev. St. § 
3085), their compensation was to be 
determined by the secretary of the 
treasury upon presentation of a cer- 
tificate of the court that such cases 
had been duly prosecuted, and such 
compensation could not be allowed 
or recovered where the required cer- 
tificate was not given. U.S. v. Ba- 
skaw, 152 U. S. 436, 14 SCt 638, 38 
L, ed, 505. But see Carlisle v. U. S., 
7 App. (D. C.) 517 (holding that 
under Rev. St. § 888 which provided 
for such certificate in certain inter- 
nal revenue cases, the certificate was 
merely evidence of the claim, and 
that its absence did not necessarily 
take away the jurisdiction of the 
secretary to act). 


16. Baxter v. U. S., 51 Fed. 671, 
2°CCA 411. 
17. Weed v. U. S., 65 Fed. 399. 


[a] Set-off—In an action by a 
district attorney to recover fees al- 
lowed prior to the act of 1896, it 
was held that the government might 
have a set-off for an excess over the 
legal amount which he had retained 
as compensation for his services in 
oes case. Bliss v. U. S., 37 Fed. 


13. 29 U. S. St. at L. 183 c 252 
§ 18: McPherson y. U. S., 245 Fed. 
35, 157 CCA 331. 

{a] Tustration. — A United 


States attorney has no right to ac- 
cept private compensation for serv- 
ices rendered under an appointment 


by the court as counsel for a receiver ; 


appointed in a suit by the United 
States. McPherson v. U. S., 245 Fed. 
35, 157 CCA 331. 


37 Wed. 191 
{aff in 38 Fed. 230]. 
20. Private assistants see infra 
79-81. 
of attbnten, or prosecuting «attor- 
ye * ‘. 
\ 


may usually be 


rae pro tempore see infra §§ 82-— 
21. See statutory provisions; and: 
Ala.—State v. Black, 74 S 387. 
Ark.—wWilliford y. Hason, 110 Ark. 

303, 161 SW 498. 

Cal.—Freeman v. Barnum, 131 Cal. 
386, 63 P 691, 82 AmSR 3855; Modoc 
County. v. Spencer, 103 Cal. 498, 37 
P 483. 

Colo.—Merwin vy. Boulder County, 
29 -Colo. 169, 67 P.285; Nesbit v. 
Peo., 19 Colo. 441, 36 P 221, 

Fla.—Clinton v. State, 58 Fla, 23, 
50 S 580; Taylor v. State, 49 Fla. 
69, 38 S 380. 

Ill.—Feo, v. Cook County, 274 Ill. 
158, 113 NE 58. 

Ind.—State v. Ellis, 184 Ind. 307, 
112 NE 98; Clay County v. McGregor, 
171. Ind. 634, 87 NE 1, 17 AnnCas 333; 
Shattuck v. State, 11 Ind. 473. 

Kan.—State v. Smith, 50 Kan. 69, 
31_P 784. 

Haaser ni v. Ryder, 36 La. Ann. 
Mich.—Peo. v, Trombley, 62 Mich. 

278, 28 NW 837. 

Mo.—Elliott v. Jackson County, 
194 Mo. 532, 92 SW 480; State v. 
Speritus, 191 Mo. 24, 90 SW 459; 
Browne's App., 69 Mo. A. 159. 

Nebr.—McKay v. State, 90 Nebr. 
63, 182 NW 741, 39 LRANS 714, Ann 
Cas1918B 1034. 

Nev.—State v, Harris, 12 Nev. 414. 

N. J.—Vredenburg v. Sexton, 87 
N. J. L. 344, 94 A 396. 

N. Y.—Fellows v. New York, 8 
Hun 484; Peo. v. Scannell, 36 Misc. 
40, 72 NYS 449. 

Oh.—Price v. State, 35 Oh, St. 601. 

Okl.—Mahaffey v. Terr., 11 Okl. 
213, 66 P 342; Viers v. State, 10 Okl. 
Cr. 28, 134 P 80; McGarrah v. State, 
10. Ok), Cr./21, 133) P260. 

Or.—State v: Walton, 53 Or. 557, 
99 P 431, 101 P 389, 102 P 173 (hold- 
ing that the legislature can provide 
for deputies to act in a prosecuting 
attorney’s name and stead). 

Pa.—In re District-Atty., 14 Pa. 
Dist. 635. . 

S. D.—State v. Phelps, 5 S. D. 480, 
59 NW 471. 

Tex.—Murrey v. State, 48 Tex, Cr. 
219, 87 SW 349; Dane v. State, 36 
Tex, Cr. 84, 35 SW 661; Wilkins v. 
State, 33 Tex. Cr. 320, 26 SW 409. 

{a] Constitutionality of statute.— 
County Government Act (1893) (St. 
[1893] p 359) § 25 subd 36, declar- 
ing that the county board of super- 
visors shall have authority to au- 
thorize the district attorney to ap- 
point an assistant district attorney, 
which office was thereby created, was 
not unconstitutional, since the as- 
sistant district attorney was but a 
deputy, and by § 61 of the same act 
the district attorney could appoint 
as many deputies as he saw fit, and, 
if not a deputy, the board had power 
to authorize the district attorney to 
fill the office when in their judg- 
ment the public interest required it. 


Freeman y. Earnum, 131 Cal, 586, 63] no 


the government as moneys in the hands of the dis- 
trict attorney belonging to it.1° 


appointed by the prosecuting at- 


torney,”° the consent or approval of the court *4 or 
of the county board *> being sometimes required. 

The number of deputy or assistant attorneys is 
sometimes fixed by statute;?° where not so fixed, it 
is left to the determination of the county board,?? 


Peo. 

[b] “Deputy county attorney,’— 
The designation “deputy county at- 
torney,”’ while not accurate, has been 
held a sufficient designation of an 
assistant county attorney. Murrey 
v. State, 48 Tex. Cr. 219, 87 SW 349; 
Wilkins v, State, 33 Tex. Cr. 320, 26 
SW 409. 

Cross references: 

Compensation see infra §§ 89-92. 
Eligibility see infra § 85. 
Powers and duties see infra § 88. 
Qualification see infra § 86, 
Term of office see infra § 87. 

22. See infra § 88. 

.23. Ala.—Henry v. State, 76 S 
417; State v. Stearns, 76 S 321; State 
v. Black, 74 S 387. 

Cal.—Peo. v. Schmidt, 33 Cal. A, 
426,165 P 555. 

Colo.— Nesbit vy. Peo., 19 Colo, 441, 
36. FP: 221, j 

Ind.—State v. Ellis, 184 Ind. 307, 
res NE 98; Shattuck v. State, 11 Ind, 


Kan.—State v, Smith, 50 Kan. 69, 
31.P 784. 
eee v. Ryder, 86 La. Ann. 

Nev.—State v. Harris, 12 Nev. 414. 

N. J.—Vredenburg v. Sexton, 87 
N..J. L. 844, 94 A 396 


Okl.—Mahaffey v. Terr., 11 Okl. 
2138, 66 P 342. 

Pa.—In re District-Atty., 14 Pa, 
Dist. 635. 


S. D.—State v. Phelps, 5 S. D. 480, 
59 NW 471 

And see Parker vy. May, 5 Cush. 
(Mass.) 336 (holding that in a civil 
suit the public prosecutor may ap- 
pear by deputy). 

[a] Power of court.—By. St. § 
1715, power to appoint an assistant 
to the county attorney is given to 
that officer and no such power is 
vested jin the court. Mahaffey v. 
Terr.,, 11 Okl. 218, 66 P 342. 

Private assistants see infra § 80. 

24. Williford v. Baston, 110 Ark. 
303,161 SW 498; Taylor v. State, 49 
Fla. 69, 38 S 380; Elliott v. Jackson 
County, 194 Mo, 532, 92 SW 480; 
Browne’s App., 69 Mo, A. 159. 

Private assistants see infra § 80. 

25. Freeman vy. Barnum, 131 Cal, 
386, 63 P 691, 82 AmSR 355; Modoc 
County v. Spencer, 103 Cal. 498, 37 
P 483; Viers.v. State. 10 Okl. Cr. 28, 
134 P 80; McGarrah v. State, 10 Okl,. 
Cr. 21, 183 P 260; Murrey v. State, 
48 Tex. Cr. 219. 87 SW 349; Dane v. 
State, 36 Tex, Cr. 84, 35 SW 661. 

Private assistants see infra § 80. 

26. See statutory provisions; and 
White v. State, 10 Okl. Cr. 638, 133 P 
263; Viers v. State, 10 Okl. Cr. 28, 
134 P 80; McGarrah vy. State, 10 Okl. 
Cr, 21, 133 P 260; Murrey v. State, 48 
Tex. Cr. 219, 87 SW 349. 

Number of private assistants see 
infra § 79. 

27. Peo. v. Cook County, 274 Ml. 
158, 113 NE 58. 

[a] A special state’s attcrney has 
authority to employ assistant 
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by the court,?* or by the prosecuting attorney him- | 
The appointment must be in the manner, 
If it is required to 
be in writing, mere oral authority to act is not 
Where the court recognizes deputies 
appointed by a prosecuting attorney, it will be pre- 
sumed, in the absence of anything to the contrary, 
that such deputies were duly appointed and quali- 


self,?9 
if any, prescribed by law. 


sufficient.?° 


fied.§+ 


Assistant United States attorneys appointed by 
the attorney general when, in the opinion of a dis- 


trict judge, such appointment is 


officers of the United States courts for their re- 
The attorney-general of the 
United States is required to appoint such assistants 
as he may think necessary to assist the district 
attorneys in the discharge of their duties.** 

Status of deputies or assistants. It has been held 
that assistant prosecuting attorneys and deputies 
are not county officers ** but state *° or district offi- 


spective districts.** 


eers.87 


special state’s attorneys under an 
appointment merely authorizing him 
to employ assistants: to the same ex- 
tent as if he were the regular state’s 
attorney, since the statute. provides 
that, where assistant state’s attor- 
neys are required in any county, the 
number thereof shall be determined 
by the board of county commission- 
ers or supervisors as the case may 
be. Peo. v. Cook County, 274 Ill. 158, 
113 NE 58. 

28. Elliott v. Jackson County, 194 
Mo. 532, 92 SW 480. 

[a] Chief deputy and assistants. 
—Under Rey. St. (1899) § 3286 (Acts 
[1893] pp 168, 169), providing that 
the prosecuting attorney in a coun- 
ty having a population of one hun- 
dred thousand and less than three 
hundred thousand shall be entitled 
to such a number of deputies and 
assistants to be appointed by him 
as the county court shall deem nec- 
essary, and such deputies and as- 
sistants shall be divided into classes 
and paid as follows: Class A, chief 
deputy, one thousand five hundred 
dollars per year; class B, assistants 
or deputies, one thousand two hun- 
dred dollars per year; and § 3287 
providing that the appointment and 
number of deputies and assistants 
of a prosecuting attorney, not ex- 
pressly fixed by this article, shall be 
subject to the approval of the judges 
of the criminal court, only one chief 
deputy can be appointed in a county 
of the class named, and the criminal 
court has power only to determine 
the number to be appointed in class 


B. Elliot v. Jackson County, 194 
Mo. 532, 92 SW 480. 
29. Freeman v. Barnum, 131 Cal. 


386, 63 P 691, 82 AmSR 355. 

{a] Number in excess of that for 
which compensation is provided,— 
Despite Pol. Code § 4230, fixing com- 
pensation of county officers, district 
attorney is entitled to -appoint as 
many deputies as he chooses, pro- 
viding that, if he appoints in excess 
of those for which compensation is 
provided from public treasury, he 
must, under § 4024, pay them him- 
self, if they are to receive pay. Peo. 
Vv. Schmidt, 33 Cal. A. 426, 165 P 555. 

30. Williford:v. Fason, 110 Ark. 
303, 161 SW 498; Murray v. State, 48 
Tex. Cr. 219, 87 Sw 349. 

[a] Verbal authority.—Under Acts 
22d Leg. p 91 ¢ 72, authorizing coun- 
ty attorneys, by eqnsent of the com- 
missioners’ court, to appoint, in 
writing, not more than three assist- 
ants; who shall have the power to 
perform all duties of their princi- 
pals, and shall subscribe the oath 
of office imposed by the constitu- 
tion, one to whom the county attor- 
ney gives mere verbal authority to 
sign the latter’s name when neces- 
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De facto officers.®§ 
attorney has been appointed and all the requisites 
of the statute have been complied with, except ob- 
taining the consent of the commissioners’ court and 
the recording of the appointment, the deputy so 
appointed is a de facto officer whose right as such 
officer cannot be attacked in a collateral proceed- 
ing,®® and a deputy acting without written author- 


[§§ 78-79 


Where a deputy prosecuting 


ity is, in the absence of fraud or improper motiyes, 


necessary,*” are 


officer.4t 


sary, and to represent him in all 
matters that come up during his ab- 
sence, and to whose appointment the 
commissioners’ court has never con- 
sented, is not a legally constituted 
assistant county attorney. Murray 
v. State, 48 Tex, Cr. 219, 87 SW 349. 

Private assistants see infra § 80. 

31. Nesbit v. Peo., 19 Colo. 441, 
36 P 221. 

Presumption as to appointment of: 
Private assistants see infra § 81, 
Prosecuting attorneys pro tempore 

see infra § 84. 

32. Act May 28, 1896 [29 U. S. 
St. at L. 181 ¢ 252’ § 8]. 

83. In re Leaken, 137 Fed. 680. 

34. See Rev. St. § 363; and U. S. 
v. Twining, 132 Fed. 129; DyeS.nive 
Cobban, 127 Fed. 713; Garter v. U. S., 
31. Ct. Cl. 344. 

35. Merwin vy. Boulder County, 29 
Colo. 169, 67 P 285; Fellows v. New 
York, 8 Hun (N. Y.) 484, 486. 

“It is true that the salary given 
them is paid by the county, but this 
does not convert them into county 
officers, any more than the payment 
of the salary of the district attor- 
ney makes him such an officer. They 
are, it may be said, no less district 
attorneys because called assistants. 
They help to discharge the duties of 
the office, to administer the criminal 
law.” Fellows v. New York, supra. 

{a] In Alabama (1) assistants 
appointed by circuit solicitor are 
county officers. State v. Black, 74 
S 387. (2) But assistants to county 
solicitor are not officers of any kind 
where law authorizing appointment 
fixes no term of office nor compen- 
sation, except such as may be agreed 
on between them and solicitor, and 
leaves their appointment to _ solic- 
itom’s discretion. State v. Black, su- 
pra. 

{b] In Pennsylvania an assistant 
district attorney is not a public of- 
ficer, where the act under which he 
is appointed assigns him no inde- 
pendent duties to perform, and the 
office is not a continuing one whose 
power, duties and compensation de- 
volve upon a _ successor. Com, v. 
Booth, 16 Pa. Dist. 929, 

36. Fellows v. New York, 8 Hun 
(N. Y.) 484 (holding that the as- 
sistant district attorney of the coun- 
ty of New York is an officer of the 
state government and not a county 
officer and hence his salary cannot 
be reduced by the local board of ap- 
portionment). 

37. Merwin v. Boulder County, 29 
Colo. 169, 67 P 285 (holding that a 
deputy district attorney, if an offi- 
cer at all, is not a county or pre- 
cinct officer, but a district officer). 


38. Failure to take oath of office 
see infra § 86. 
39. Dane v. State, 36° Tex. Cr. 


a de facto officer whose acts are valid.*° 
person who did not perform any of the duties of an 
assistant prosecuting attorney except to sign a cer- 
tain information was held not to be a de facto 


But a 


[§ 79] 2. Private Assistants *?—a, In General. 
Although criminal prosecutions are conducted by 
public prosecutors, who must exercise a general 
control over the proceedings,** private counsel may 
nevertheless be appointed or permitted by the court, 
in its discretion, to assist the prosecuting attorney 
in such prosecutions.** 


The number of assistants 


84, 35 SW 661. 
40. Shattuck v. State, 11 Ind. 473. 
41. Murrey vy. State, 48 Tex. Cr. 
219, 84 SW 349. 

42. Cross references: 

Assistants employed by private per- 

sons see infra § 85. 

Compensation see cig 538 89-92. 
Eligibility see infra § 8 

Powers and duties see oie § 88. 
Qualification see infra § 86, 

43. See infra § 88. 

44. U. S.—tTerry v. U. S., 235 Fed. 
701, 149 CCA 121; U. S, v. Hanway, 
26 F. Cas. No. 15, "299, 2 Wall. Jr. 139. 

Ala.—Jones v. State, 174 Ala. 53, 
57 S 31; Shelton v. State, 1 Stew. & 
P. 208; Johnson y. State, 13 Ala, A. 
140, 69 S 396. 

Ark.—Tiner vy. State, 115 Ark, 494, 
172 SW,A010; Fox y. State, 102 Ark. 
393, 144 SW 516. 

Cal.—Peo. v. Powell, 87 Cal. 348, 
25 P 481, 11 LRA 75; Peo. v. Turcott, 
65 Cal. 126, 3 P 461; Peo. v. Black- 
well, 27 Cal. 65. 

Colo.—Hinsdale County v. Crump, 
18 plo.’ Ax 59;-y%70' Py 1695 Raymond 
yv. Peo. 2 Colo. A. 329, 30 *P 504, 

Fla.—Clinton v. State, 58 Fla, 23, 
50 S £80; Thalheim v, State, 38 Fla. 
169, 20 cS 938; Lambright y. State, 
34 Fla. 564, 16 S 582. 

Hawaii.—tTerr. v. Soga, 20 Hawaii 
71; Terr. v. Robello, 20 Hawaii 7; 
Terr, v. Chong Chak Lai, 19 Hawaii 
437, AnnCas1912B 657. 

Ida.—State v. Steers, 12 Ida, 174, 
85 P 104; State v. Crump, 5 Ida. 166, 
47 P 814; Peo, v. Biles, 2 Ida. (Hasb.) 
114, 6 P 120. 

Ill.—Peo. v. Gerold, 265 Ill, 448, 
107 NE 165, AnnCas1916A 636; Peo. 
v. Strosnider, 264 Ill. 434, 106 NE 
229; Peo. v. Pfanschmidt, 262 Ml. 
411, 104 NE 804, AnnCasi915A 1171; 
Peo. v. Harrison, 261 Ill. 517, 104 NE 
259; Peo. v. Gray, 251 Ill. 431, 96 NE 
268; Peo. v. O’Farrell, 247 Ill, 44, 
93 NE 136; Bergstrasser v. Peo., 134 
Tl. A. /609. 

Ind.—Hall_v. State, 132 Ind. 317, 
31 NE 5386; Keyes v. State, 122 Ind. 
527, 23 NE 1097; State v. Miller, 107 
Ind. 39, 7 NE 758; Shular v. State, 
105 Ind. 289, 4 NE 870, 55 AmR 211: 
Tull v. State, 99 Ind. 238; Surber v. 
State, 99 Ind. 71; Siebert v. State, 95 
Ind. 471; Wood v. State, 92 Ind. 269; 
renee v. State, 11 Ind. 557, 71 AmD 


Iowa.—State v. Chocklett, 155 
Towa 511, 136 NW 534; State v. Cob- 
ley, 128 Iowa 114, 103 NW 99; State 
v. Lewis, 96 Iowa 286, 65 NW _ 295; 
Stone v. Marion County, 78 Iowa 
14, 42 NW 570; State v. Shinner, 76 
Iowa 147, 40 NW 144; State v. Fitz- 
Rorald, 49 Iowa 260, 31 AmR 148. 


37 PB 1005; State v. Wilson, 24 “Kan. 
189, 36 AmR 257. 
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to be allowed is within the discretion of the court.*® 
An objection to the appearance of private counsel to 


Ky.—Price v. Caperton, 1 Duv, 207. 

La.-—State v. Petrich, 122 La, 127, 
47 S 488; State v. Mack, 45 La, Ann, 
1155, 14 S 141; State v. Mangrum, 
+35 La, Ann, 619; State v. Anderson, 
29 La, Ann, 174. 

Me.—State v. Bartlett, 105 Me. 212, 
ag 18, 184 AmSR 5642, 24 LRANS 


Mass.—Com. v. Scott, 123 Mass. 
222, 25 AmR 81; Com. v. King, 8 
Gray 501; Com. v. Boston, ete., R. Co., 
8° Cush. 25; Com. v. Williams, 2 
Cush, 582; Com, v. Tuck, 20 Pick. 
856; Com. v. Knapp, 10 Pick, 477, 


20 AmD 534, 

Mich.—Peo. vy. O'Neill, 107 Mich. 
556, 65 NW 540; Peo. v. Wood, 99 
Mich, 620, 58 NW 688; Peo. v. Foote, 
938 Mich. 38, 52 NW 10386; Peo. v. 
Perriman, 72 Mich. 184, 40 NW 425; 
Peo, v. Bemis, 51 Mich, 422, 16 NW 
794; Ulrich v. Peo., 39 Mich. 246; 
Sneed vy. Peo., 38 Mich. 248. 

Minn.—Peterson v. MKoochiching 
County, 1838 Minn, 848, 158 NW 605; 
State v. Borgstrom, 69 Minn, 508, 
72 NW 799, 976. 


Miss.—Carlisle v. State, 73 Miss. 
887, 19 S 207; Hdwards v. State, 
47 Miss, 581. 

Mo.—State v. Coleman, 199 Mo. 


112, 97 SW_674; State v. Orrick, 106 
Mo, 111, 17 SW 176, 329; State v. 
Robb, 90 Mo, 80, 2 SW 1; Thrasher v. 
Greene County, 87 Mo. 419; State 
v. Stark, 72 Mo. 87; State v. Hamil- 
ton, 55 Mo. 520; State v. Hays, 23 
Mo, 287. But see State v. Moreaux, 
254 Mo, 398, 162 SW 158 (holding 
that the custom of permitting the 
employment of private counsel to 
assist the prosecution, while not un- 
authorized, is not to be commended). 

Mont.—State v, O’Brien, 35 Mont. 
482, 90 P 514, 10 AnnCas 1006; State 
v. Tighe, 27 Mont. 327, 71 P 3; State 
v. per rert 26 Mont. 107, 66. P 


48. 

Nebr.—Goldsberry  v. State, 92 
Nebr, 211, 187 NW 1116; McKay v. 
State, 90 Nebr. 638, 182 NW 741, 89 
LRANS 714, AnnCas1918B_ 1034; 
Johns v. State, 88 Nebr. 145, 129 NW 
247; Blair v. State, 72 Nebr. 501, 
101 NW 17; Bush y. State, 62 Nebr. 
128, 86 NW 1062. See Galloway v. 
State, 88 Nebr, 447, 129 NW 987 
(holding that where the fact that 
additional counsel was to assist the 
county attorney was known to coun- 
sel for accused before the beginning 
of the trial, and before any jurors 
were impaneled, and no_ prejudice 
appears to have occurred to accused's 
rights, an objection to the appear- 
ance of such additional counsel was 
properly overruled). 

N. J.—State v. Ocean County, 47 
Nias) an aur, & AY TOL, 

N. Y.—Macfarland’s Trial, 8 Abb 
PrNS 57. 

N. C.—State v. 180 N.C, 
688, 41 SEH 688. 

Oh.—Geauga County v. Osborn, 46 
Oh. St. 271, 20 NE 338; State v. 
Hocking County, 40 Oh. St, 331; 
Price v. State, 35 Oh. St. 601; State 
v. Wallace, 24 Oh, St. 5697; State v, 
Franklin County, 20 Oh, St. 421; 
Weldy vy. Board of Comrs., 8 Oh, 
Dec, (Reprint) 767, 9 CincLBul 358; 
State v. Moore, 1 Oh. Dec. (Reprint) 
506, 10 WestLJ 219. 

Okl.—Reed vy. State, 2 Okl. Cr, 589, 
103 P 1042, 

Pa.—Com. v. Myers, 16 Pa. Dist. 
ad McBlroy v. County, 1 Del, Co, 

S. D.—State v. Flavin, 35 8S, D. 
630, 153 NW 296, AnnCas1918A 713; 
State v, Johnson, 24 S. D. 590, 124 
NW 847. 


Tenn.—Temple v. State, 127 Tenn, 
a 155 SW 388; Chambers v, State, 


Conly, 


Humphr, 237; Jarnagin y. State, 
10 Bo) pea p. Gillespie, 3 
Yerg, 325. 


Tex.—Bowmer v. State, 55 Tex. 
Cr, 416, 116 SW 798; Willis v. State, 
49 Tex. Cr. 139, 90 SW 1100; Burk- 
hard. v, State, 18 Tex, A. 599. 
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Vt.—State v. Ward, 61 Vt. 163, 17 


A 483. 

Va.—McCue v, Com. 103 Va, 870, 
1004, 49 SH 623; Hopper y. Com., 
6 Gratt. (47 Va.) 684, 

Wash.—State v. Miller, 80 Wash. 


75, 141 P 298; State v. Hoshor, 26 


Wash, 643, 67 P 886; State v. Hls- 
wood, 15 Wash, 458, 46 P 727. 
Wis.—Colbert' v. State, 125 Wis. 


423, 104 NW 61; Williams v. Dodge 
County, 95 Wis. 604, 70 NW _ 821; 
State v. Russell, 88 Wis. 3880, 53 
1; Richards v, State, 82 Wis. 
NW 652; Arnold v. State, 81 
NW 426; Biemel v. 
State, 444, 87 NW 244; 
Rounds v. State, 57 Wis. 45, 14 NW 
865; Lawrence v. State, 50 Wis. 507, 
T NW 343. 

Wyo.—Ross v. State, 8 Wyo, 351, 
67 P 924. 

And see cases infra notes 45-49; 
and §§ 80, 81, 

“The right of the public prose- 
ecutor to have associated with him 
an attorney to assist in the prose- 
cution is established law in_ this 
State, and it is not a proper subject 
of animadversion, He is as lawfully 
there to assist the prosecution as 
counsel for the defense to defend 
the prisoner; and, so long as he 
keeps within proper bounds, he is 
not open to criticism before’ the 
jury.” McCue v. Com., supra, 

[a] Reason for rule—“The inter- 
ests of public qalice require that 
the representatives of the State 
shall have power to invoke profes- 
sional assistance for the prosecut- 
ing attorney when the occasion de- 
mands it. ‘To deny the right of the 
prosecutor to needed assistance 
might often lead to the defeat of 
justice and the escape of offenders 
who justly merit punishment. The 
accused is at liberty to summon to 
his assistance the most learned law- 
yers and ablest advocates of the bar, 
and bare justice requires that the 
State should be granted a _ corre- 
sponding right to call to the aid of 
its prosecuting attorney counsel 
learned in the law. The forensic 
contest should be fought with some- 
thing like a just equality of oppos- 
ing forces. Careful as the State is 
of the rights of those accused of 
crime, it does not yield the right to 
fairly oppose the array of talent 
summoned to the assistance of the 
accused. It is within the power of 
the representatives of the common- 
wealth to call to the relief of the 
prosecutor such professional aid as 
will prevent the defeat of justice, 
and will place the prosecution and 
the defence upon something like an 
equal footing.” Tull v, State, 99 Ind. 
288, 239. 

{b] Finality of court’s determi- 
nation.—The decision of the court, 
granting or withholding such per- 
mission, is final. From it there is 
no appeal. Ex p. Gillespie, 3 Yerg. 
(Tenn.) 325. 

{c] Law mer of prosecuting 
attorney.—(1) Under the direct pro- 
visions of Rev, St. (1898) § 4504, 
the law partner of the district at- 
torney may, at his request, assist in 
the prosecution. Kraimer y. State, 
117 Wis. 350, 98 NW 1097. (2) Al- 
though a law partner of the prose- 
cuting attorney is assisting him in 
the prosecution without fee or com- 
pensation, under a permissive stat- 
ute the court may appoint another 
attorney, also to assist. Richards v. 
State, 82 Wis, 172, 51 NW 652. 

{[d] Attorney-general as assist- 
ant.—The circuit attorney may, by 
consent of the court, be assisted in 
a prosecution for murder by the at- 
torney-general of the state. The 
latter is not obliged to state whether 
he appears in his official capacity or 
as a private attorney, and it is no 
ground for reversal of the judgment 
that he took part in the trial. State 
v. Hayes, 23 Mo, 287 


(48 Cid!) 1887 


assist the prosecuting attorney must be made at a 
suitable time and in a proper manner,*® and must 


[e] When required by public in- 
terests.—Such an appointment should 
be made only where in the opinion 


of the court it is required by the 
public interests. Price y. State, 35 
Oh. St. 601. 

{f] A district attorney who has 


recently come into office, and is a 
witness against defendant, may, with 
the consent of the court, obtain the 
assistance of an attorney who has 
conducted the prosecution of an- 
other pérson charged with the same 
offense, and who is familiar with the 
facts of the case. Com. v. Shaffer, 
178 Pa. 409, 35 ‘A 924, 

{g] Where all the preliminaries 
to a trial requiring official action 
have been performed, the manage- 
ment of the prosecution may be en- 


trusted to private counsel. Carlisle 
v. State, 73 Miss. 387, °19 S 207; 
Byrd v. State, 2 Miss. 247. 


[h] Whether or not the assistant 
is to receive compensation is im- 
material to defendant. Bowmer vy. 
State, 55 Tex. Cr. 416, 116 SW 798. 
45. Fla.—Thalheim v. State, 38 
Fla. 169, 20 S 938. 
Ill.—Peo, vy. Blevins, 251 Ill, $81, 
96 NE 214, AnnCas1912C 451, °° 

Ind:—Keyes v, State,.122 Ind,.:527, 
Bee NE 1097; Tull v. State, 99 Ind. 


Mass.—Com. v. Knapp, 9 Pick. 496, 
20 AmD 491. 

Mo.~-State v. Sweeney, 93 Mo. 388, 
5 SW 614; State v. Griffin, 87 Mo. 


8. 

Wis.—Richards v. State, 82 Wis. 
172, 51 NW 652. 

[a] Exercise of discretion.—(1) 
Where defendant had four attorneys, 
it was not an abuse of discretion to 
allow the state’s attorney five as- 
sistants. Thalheim v. State, 38 Fla. 
169, 20 S 9388. (2) Where the court 
on arraignment had appointed two 
reputable attorneys to defend, who 
thereafter withdrew, leaving an at- 
torney of the court the sole counsel 
for the defense, at defendant’s re- 
quest, the court’s action in permit- 
ting the statle’s attorney to have an- 
other attorney to assist in the prose- 
cution was not error. Peo. v. Spen- 
eer, 264 Ill, 124, 106 NE 219. (3) 
Where defendant had no counsel, and 
the court appointed two attorneys 
to defend him who had little expe- 
rience in the practice of criminal 
law, and had not had sufficient time 
to prepare a defense, the court 
should have limited the attorneys 
employed to assist the state. to one, 
or should have appointed additional 
experienced counsel for defendant. 
Peo. v. Blevins, 251 Ill. 381, 96 NE 
214. (4) Where accused was repre- 
sented on the trial by able counsel, 
the court did not abuse its discretion 
in permitting two other regularly li- 
censed attorneys to assist the state’s 
attorney in the prosecution. Peo. vy. 
O'Farrell, 247 Ill. 44, 98 NH 1386. (5) 
It is an improper practice and hard- 
ly consistent with defendant’s right 
to a fair and impartial trial for the 
court to appoint numerous assist- 
ants to the prosecuting attorney. 
Com. v. Knapp, 9 Pick. (Mass.) 496, 
20 AmD 491, , 

Number of deputies see supra. § a3. 

46. McKay v. State, 90 ebr. 63, 
182 NW 741, 39 LRANS 714, AnnCas 
19138B 1034; Blair v. State, 72 Nebr. 


501, 101 NW 17. 
{a] Ilustrations.—(1) Where a 
trial for a felony was commenced 


under a void indictment, and at that 
time the court announced permission 
to private counsel to assist in the 
prosecution, an objection to the par- 
ticipation of such private counsel, 
made on the resumption of trial 
after the amendment of the informa- 
tion, was timely. McKay vy. State, 
90 Nebr, 63, 182 NW 741, 39 LRANS 
714, AnnCas1918B 1034. (2) A gen- 
eral objection to the appearance of 
counsel to assist the prosecuting at- 
torney, made during the trial, in 


1338 [18C.J.] 


be supported by some showing that the county 
attorney did not request or require any assistance.** 

Civil cases. In some jurisdictions associate coun- 
sel may be employed in the prosecution or defense 
of civil actions,*® but such associate counsel cannot 
be foreed upon prosecuting attorneys nor be em- 
ployed to supplant them.*® 

[§ 80] b. How, When, and by Whom Appoint- 
ed.°° The power to appoint attorneys to assist the 
prosecuting attorney is vested in the court or 
judge,*! unless such power is imposed by statute 
upon some other authority.°2 An appointment made 
in open court is valid, although defendant is not 
present at the time.®? The statutes sometimes pro- 
vide for the appointment of assistants to prosecuting 
attorneys by the governor,®* by the attorney-general,°° 
by the county board,®* with the sanction of the 
court and approval of the prosecuting attorney,** 
or by the prosecuting attorney himself, with the 
sanction of the court,®® or of the county board,°® 
or of both.®°° Although county commissioners were 


without authority to employ special counsel, never-_ 


theless accused cannot complain that counsel em- 
ployed by them took part in the prosecution, where 
the court of its own motion made a formal order 
appointing such counsel to assist the county attor- 
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ney and the latter did not object to the appoint- 
ment.*t A general delegation of his powers by a 
prosecuting attorney is against publie policy and 
ulegal, and it can furnish no basis for a claim by 
the person to whom the powers were delegated for 
personal compensation for his services,®? and it- 
has been held that a statute requiring a prosecuting 
attorney to collect judgments in favor of the com- 
monwealth does not authorize him to employ other 
counsel to assist him.®* An assistant prosecuting 
attorney has no power to employ an assistant.®* If 
the statute prescribes the circumstances under which 
the county board may employ assistant counsel, it 
is controlling.“ A formal order of appointment 
in writing is not necessary.®® It has been held that 
the appointment of an assistant may be made after 
the jury has been impaneled if defendant’s chal- 
lenges to jurors would not have been different had 
he known that such appointment was to be made;®* 
and that the appointment of an assistant in a 
felony prosecution while the jury is being selected 
but before accused has exercised any peremptory 
challenge is not erroneous.®§ 

Upon change of venue. Since the proper officer 
to continue the prosecution on a change of venue 
is the prosecuting attorney of the county to which 


connection with the examination of 

a witness, and without any showing 

to support it, was properly over- 

ruled. Blair v. State, 72 Nebr. 501, 

101 NW 17. 

7, Blair v. State, 72 Nebr. 501, 
WwW 17. 


48. U. S.—Moreland v. Marion 
County, 17 F. Cas. No. 9,794, 1 NY 
WklyDig 326. 

Cal.—Hornblower v. Duden, 35 Cal. 
664, 
lowa.—Tatlock v, Louisa County, 
46 Iowa 138. F 

Mass.—Com. y. Boston, etc, R. 
Co., 3 Cush. 25. 

Minn.—Peterson v. Koochiching 
County, 133 Minn. 343, 158 NW 605. 

Mo.—Thrasher v. Greene County, 
87 Mo. 419. 

N, D.—Storey v. Murphy, 9 N. D. 
115, 81 NW 23. 

Or.—In re Ison, 6 Or. 465. 

49. Ireton v. State, 31 Oh. Cir. Ct. 
412; Maud v. Terrell, (Tex.) 200 SW 
375. 


5 

50. Appointment of: 

Deputies see supra § 78. 
Substitutes see infra § 83. 

51. Ida.—State v. Crump, 5 Ida. 
166, 47 P 814. 

Mich.—Peo. v. O’Neill, 107 Mich. 
556, 65 NW 540. 

Mont.—State v. Whitworth, 26 
Mont. 107, 66 P 748. 

N. D.—Storey v. Murphy, 9 N. D. 
115, 81 NW 23. 

Tenn.—Ex p. Gillespie, 3 Yerg. 325. 

Wis.—Biemel v. State, 71 Wis. 444, 
37 NW. 244. 

[a] Persons already employed in 
that capacity by the county commis- 
sioners may be appointed by the 
court as assistant counsel for the 
tare State v. Crump, 5 Ida. 166, 47 
18d : 

52. Seaton vy. Polk County, 59 
Towa 626, 13 NW 725; Foster v. Clin- 
ton County, 51 Iowa 541, 2 NW 207; 
Tatlock v. Louisa County, 46 Iowa 
138. And see cases infra notes 54— 


65. 

[a] Concurrence of supervisors. 
—The circuit court may appoint an 
attorney to assist the prosecuting 
attorney in preparing cases before 
the grand jury, provided his employ- 
ment is authorized by the board of 
supervisors. Peo. v. O’Neill,. 107 
Mich. 556, 65 NW 540. 

53. Hall v. State, 132 Ind. 317, 31 
NE 536. 

54. James v. Helm, 129 Ky. 323, 
111 SW 335, 83 KyL 871 (to assist 


county attorney in civil cases, un- 
der St. [1903] § 118); State v. Ma- 
ben, 5 Okl, Cr. 581, 114 P 1122. 

[a] Enforcement of prohibitory 
law.—The governor has power to ap- 
point an attorney who shall, at the 
governor’s direction, assist in en- 
forcing the prohibitory law. State 
v. Maben, 5 Okl. Cr. 581, 114 P 1122. 
eae State v. Russell, 26 La, Ann. 


56. Cal—Modoc County v. Spen- 
cer, 103 Cal, 498, 37. P 483 (in civil 
but not in criminal cases); Horn- 
blower v. Duden, 35 Cal. 664; Smith 
vy. Sacramento City, 13 Cal, 533. 

Colo.—McMullin vy. Montrose Coun- 
ty, 29 Colo. 478, 68 P 779. 

Iowa.—Seaton y. Polk County, 59 
Iowa 626, 13 NW 725; Foster v. 
Clinton County, 51 Iowa 541, 2 NW 
207; Tatlock’ v. Louisa County, 46 
Iowa 138; Hopkins y. Clayton Coun- 
ty, 32 Iowa 15. 

Minn.—Peterson vy. Koochiching 
gounty. 148 Sem aa 158 NW 605. 

o.—Thrasher v. reene Coun 
87 Mo, 419. ral 

Compare Adamson v. Custer Coun- 
ty, 27 Ida. 190, 147 P 785 (holding 
that, in the absence of statute, 
county commissioners have no au- 
thority to employ counsel to assist 
the prosecuting attorney in prosecu- 
tion of criminal cases). 

{a] The court has no power to 
appoint an assistant at the sugges- 
tion of the district attorney, or to 
make the county liable for the serv- 
He reece a such appointee. 

eaton v. Po ounty, 59 Iowa 62 
13 NW 725. if eae 

ower to appoint counsel other 
than official prosecutors generally 
see Counties §§ 239, 240. 

57. Santa Cruz County v. Barnes, 
9 Ariz. 42, 76 P 621 (appointment by 
county board, on motion by, or with 
consent of, district attorney); Peo. v. 
Bemis, 51 Mich. 422, 16 NW 794; 
State v. Tough, 12 N. D. 425, 96 NW 
1025 (by county commissioners with 
the advice and consent of the state’s 
Ar loxmes) 

58. La.—State v. Bezou, 48 La. 
Ann. 1369, 20 S 892; State v. Mack, 45 
La. Ann. 1155, 14 § 141; State v. 
Mangrum, 35 La. Ann. 619; State v. 
onceneon! 28 La, Ann. 774. 

ass.—Com. v. Boston, ete., R. e 
3 cases 25. ; gee 
ch.—Engle vy. Chipman, 51 Mich. 
524, 16 NW 886; Sneed vy. Peo., 38 


i Mich, 248. 


Nebr.—McKay v. State, 90 Nebr. 
63, 132 NW 741, 39 LRANS 714, Ann 
Cas19183B 1034; Bush v. State, 62 
Nebr. 128, 86 NW 1062; Sands _ v. 
Frontier County, 42 Nebr. 837, 60 NW 
1017. See Goldsberry v. State, 92 
Nebr. 211, 137 NW 1116 (holding that 
attorneys to assist in a prosecution 
cannot be selected by private persons 
interested in the prosecution). 

N. J.—State v. Ocean County, 47 
N. Js L417; Ay TO 

Pa.—Gom. y. Shaffer, 178 Pa. 409, 

Dawes 


35 A 924, 

59. Card. v. County, 71 
Nebr. 788, 99 NW 662. 

[a] A county is not bound to pay 
for legal services rendered at the 
instance of the county attorney, with- 
out the previous authorization or 
subsequent official ratification of the 
county board. Card v. Dawes Coun- 
ty, 71 Nebr. 788, 99 NW 662. 

60. Com. v. Grier, 22 PittsbLegJ 
NS (Pa.) 2438. 

61. State v. O’Brien, 35 Mont. 482, 
90 P 514, 10 AnnCas 1006, 

62. Engle v.. Chipman, 51 Mich. 
524, 16 NW 886 (holding that a pros- 
ecuting attorney may, perhaps, em- 
ploy assistants in ways not involy- 
ing his official discretion or respon- 
sibility, but this discretion can be 
delegated only on_ special grounds, 
where an assistant has been provided 
for by law). 

63. Allin v. Mercer County Bd. of 
Education, 148 Ky. 746, 147 SW 920. 

64. Peo. v. Hurst, 41 Mich. 328, 1 
NW 1027. 

65. Storey v. Murphy, 9 N. D. 115, 
81 NW/ 23. 

66. Peo. v. Walters, 98 Cal, 138, 
32 P 864; State v. Duncan, 116 Mo, 
288, 22 SW 699. . See Peterson v. 
Koochiching County, 133 Minn. 343, 
158 NW 605 (holding that where 
county attorney, after informal con- 
ference with county bcard, employed 
attorney to assist him, county board 
may thereafter by ratification adopt 
his action, and allowance of bill for 
services constitutes ratification). 

Deputies see supra § 78, 

67. State v. Cobley, 128 Iowa 114, 
103 NW 99. ‘ 

68: Johns v. State, 88 Nebr. 145, 
129 NW 247. And see State v. Flute, 
20 S. D, 562, 108 NW 248 (holding 
that the absence, at the opening of a 
trial for murder, of an attorney who 
assisted in the prosecution, and who 
appeared after ten jurors had been 
impaneled, was not ground for re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 80-82] 


the removal has been made,®® if he is unable to 
prosecute alone, the duty of appointing an assistant 
lies with the court or other appointing power of 
that county, not the court of original venue."° 

Record and Presumptions. 
sence of a statute requiring it, the appointment of 
a private attorney as an assistant need not be shown 
by the record,"t and even where a record of the 
appointment is required, the reason for making+it 
The trial judge need 
not compel counsel aiding the prosecution to file his 
Where a qualified attorney 
appears and assists in the prosecution of a criminal 


[§ 81] 


c. 


need not be entered therein.’? 


warrant of attorney.” 


versal of a conviction, where the 
counsel for defendant were given an 
opportunity to reéxamine the jurors 
as to their qualifications or relations 
with counsel so assisting in the pros- 
ecution). 

69. See supra § 36. 

70. Clay County v. McGregor, 171 
Ind. 634, 87 NE 1, 17 AnnCas 333; 
State v. Miller, 107 Ind. 39, 7 NE 758; 
State v. Whitworth, 26 Mont. 107, 66 
P 748; Sands v. Frontier County, 42 
Nebr. 837, 60 NW 1017; Fuller _v. 
Madison County, 33 Nebr. 422, 50 NW 
255; Gandy v. State, 27 Nebr. 707, 43 
NW 747, 44 NW 108. And see Peo. v. 
Neff; 191 N. Y. 286, 84 NE 63 [aff 
121 App. Div. 44, 105 NYS ©5965] 
(holding that since County Law [L. 
(1892) p 1786 ¢ 686 § 204]), providing 
that the district attorney of any 
county in which an important crimi- 
nal action is to be tried may employ 
assistant counsel with the written 
approval of the county judge of the 
eounty filed in the county clerk’s of- 
fice, and that the costs and expenses 
thereof, to be certified by the pre- 
siding judge, shall be charged on 
the county in which the indictment 
is found, is the only source of au- 
thority for employment of assistant 
eounsel, the presiding justice at the 
trial of a prosecution changed from 
another county has no authority to 
fix the compensation of an assistant 
employed by the district attorney of 
the county where the indictment was 
found, with the approval of the coun- 
ty judge of that county, as the stat- 
ute clearly grants such authority 
only to the district attorney of the 
county in which the case is to be 
tried). But see Bevington v. Wood- 
bury County, 107 Iowa 424, 78 NW 
222 (holding that the county of orig- 
inal venue, being liable for the en- 
tire costs of the prosecution, has 
power to appoint an assistant to aid 
in the prosecution in the county to 
which it is removed). 

Compensation on change of venue 
see infra § 91. 

71. Clinton v. State, 58 Fla. 23, 
50 S 580; State v. Moore, 1 Oh. Dec. 
(Reprint) 506, 10 WestLJ 219. 

72. Colbert v. State, 125 Wis. 428, 
104 NW 61. 

73. Com. v. Meyers, 62 Pa. Super. 


Peo. v. Wright, 89 Mich. 70, 50 
NW 792; State v. Tough, 12 N. D, 425, 
96 NW 1025; State v. Moore, 1 Oh. 
Dec. (Reprint) 506, 10 WestLJ 219. 

Presumption as to appointment of: 
Deputy see supra § 78. 

Prosecuting attorney pro tempore see 

infra § 84. 

75. Cross references: 
Compensation see infra §§ 89-92. 
Eligibility see infra §- 85. 

Powers and duties see infra § 88. 
Qualification see infra § 86. 

Term of office see infra § 87. 
Se of disqualification see 

77. Ala.—Ex p. Diggs, 50 Ala. 78. 

Ark.—Spence v. Clay County, 122 
Ark. 157, 182 SW 573. 

Colo.—Peo. v. Second Judicial Dist. 
Ct., 29 Colo. 5, 66 P 896. 

Fla.—Taylor yv. State, 49 Fla. 69, 
107, 38 S 380 [quot Cyc]; King v. 
State, 43 Fla. 211, 31 S 254. 

Ga.—Mitchell v. State, 22 Ga, 211, 
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[§ 82] 3. 


pore —a, 
In the ab- 


ute.78 


68 AmD 493; Horton vy. State, 11 
Ga. A. 33, 74 SE 559, 
Ind.—State v. Ellis, 184 Ind. 307, 


112 NE 98; Tull v! State, 99 Ind. 238; 
Dukes v. State, 11 Ind. 557, 71 AmD 
370. But see Clay County v. McGreg- 
r, 171 Ind. 634, 87 NE 1, 17 AnnCas 
333 (holding that the power to ap- 
point a prosecuting attorney pro tem- 
pore is not an exercise of an inher- 
ent power of the court, but of a pow- 
er implied from statutory. authority 
to fill the temporary vacancy). 

Iowa.—White v. Polk County, 17 
Iowa 413. Compare Miller v. Buena 
Vista County, 68 Iowa 711, 28 NW 31 
(holding that even if the court has 
inherent power to appoint an attor- 
ney to represent a county in a habeas 
corpus case, when the district attor- 
ney is absent, the district attorney 
must have been notified as required 
by Code § 3459 to attend the hear- 
ing before another attorney appoint- 
ed by the court to appear for the 
county can claim payment from the 
county for his services). 

Ky.—Tesh v. Com., 4 Dana 522. 

La.—State v. Stephney, 137 La. 
545, 68 S 949; State vi Smith, 107 
La. 129, 31 S 693, 1014; State v. Jer- 


ry, 4 La, Ann, 190. 
v. State, 18 Miss. 


ee aetesi ag pean tor 

Mo.—State vy. Duncan, 116 Mo. 288, 
22 SW 699 [app dism 152 U. S. 377, 
14 SCt 570, 38 L. ed. 485]; State v. 
Moxley, 102 Mo, 374, 14 SW 969, 15 
SW_ 556. 

Mont.—Terr. v. Harding, 6 Mont. 
323, 12°P 750. 

Oh.—State v Hay, Wright 96. 

Okl.—Comanche County v. Fain, 
166 P 896; Hyde v. Terr., 8 Okl. 69, 
56 P 851; Hisaw vy. State, 13 Okl. 
Cr. 484, 165 P 636. 

S. D.—State v. Flavin, 35 S. D. 530, 
153 NW 296, AnnCas1918A 713. 

Tex.—Bennett v. State, 27 Tex. 701; 
State v. Gonzales, 26 Tex. 197; State 
v. Johnson, 12 Tex. 231; Taylor v. 
State, (Cr.)' 42 SW 285. 


Va.—Jackson vy. Com., 96 Va. 107, 
30 SE 452. 
[a] A substitute may be appoint- 


ed: (1) Where the prosecuting attor- 
ney is by statute exempt from tak- 
ing part in prosecutions for assault 
and battery. Bartell v. State, 106 
Wis. 342, 82 NW 142. (2) Where he 
is involved in the offenses which are 
to be investigated. Peo. v. Second 
Judicial Dist.’ Ct., 29 Colo. 5, 66 P 
896. (3) Where he was attorney for 
defendant in a land contest between 
him and the prosecuting witness, out 
of which the criminal prosecution 
arose. Hyde v. Terr., 8 Okl. 69, 56 P 
851. (4) Statutes requiring prose- 
euting attorney to defend all suits 
against state or county in his cir- 
cuit do not deprive county court of 
power to appoint counsel for one 
county in an action between two 
counties having the same prosecut- 
ing attorney. Spence v. Clay Coun- 
ty, 122 Ark. 157, 182 SW 573. 

{b] Where the prosecuting attor- 
ney, although present, refuses to act, 
the court has power to appoint an at- 
torney to discharge his duties. Tay- 
lor v. State, 49 Fla. 69, 38 S 380. 


78. Davis v. Linn County, 24 Iowa 
508. 
79. 


Ala.—Mizell v. State, 184 Ala. 
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case with the consent of the judge, it will be pre- 
sumed that he was properly appointed.’ 

Prosecuting Attorneys Pro Tem- 
In General. 
absent, or disqualified 7® from any eause to conduct 
the trial, it is the duty of the court, and it has 
the inherent power, to appoint a suitable person 
to discharge his duties in order to avoid delay and 
prevent a miscarriage of justice.’? 
the peace have no such power in the absence of stat- 
The power to appoint prosecuting attorneys 
pro tempore is frequently conferred by statute,7® 
and such statutes are valid, notwithstanding the 


If a prosecuting officer is 


But justices of 


16, 638 S 1000; Douglass v. Prowell, 
130 Ala. 580, 30 S 580; Joyner v. 
State, 78 Ala. 648; Ex p.. Diggs, 50 


Ala. 78; Newell v. State, 8 Ala. A. 
182, 62 S 968. 

Cal.—Toland v. Ventura County, 
135 Cal. 412, 67 P 498. 

Colo.—Peo. v. First Judicial Dist. 
Ct., 54 Colo. 237, 130 P 324; Roberts 
Vil Peo. 11 :Colo. 213,717 .P 637, 

Ga.—Mitchell v. State, 22 Ga. 211, 
68 AmD 493; Horton yv. State, 11 Ga. 
A. 33, 74 SE 559. 

Ida.—Adamson vy. Custer County, 
27 Ida. 190, 147 P 785; State v. Bar- 
ber, 13 Ida. 65, 88 P 418; State v. Cor- 
coran, 7 Ida. 220, 61 P 1084. 

Ill.—Lavin v. Cook County, 245 
Ill. 496, 92 NE 291; Peo. v. Northup, 
184 Ill. A. 638. 

Ind.—State v. Ellis, 184 Ind. 307, 
112 NE 98; Huffman v. State, 183 
Ind. 698, 109 NE 401, 748. 

Kan.—State v. Brown, 63 Kan. 262, 
65:P 213; State v. Nield, 4 Kan. A. 
626, 45 P 623. 

Ky.—Adams v. Com., 111 SW 348, 
33 KyL 779; Keeton v. Com., 108 SW 
315, 32 KyL 1164. 

La.—State v. Hart, 133 La. 5, 62.S 
161; State v. Buhler, 132 La. 1065, 62 
S 145; State v. Britton, 131 La. 877, 
60 S 379; State v. Boasberg, 124 La. 
289, 50 S 162; State v. Reid, 113 La. 
890, 37 S 866; State v. Smith, 107 La. 
129, 31 S 693, 1014; State v. Johnson, 
41 La. Ann. 1076, 6 S 802; State v. 
Boudreaux, 14 La. Ann. 88; State v. 
Bass, 12 La. Ann. 862; State v. Viaux, 
8 La. Ann. 514. 

Mass.—Com. v. Connecticut River 
R. Co., 15 Gray 447; Com. v. King, 
8 Gray 501. 

Mich.—Sayles v. Genesee Cir. 
Judge, 82 Mich. 84, 46 NW 29. 

Minn.—Mathews v. Lincoln County, 
90 Minn. 348, 97 NW 101; State v. 
Hel ages here 69 Mirn. 508, 72 NW 799, 
15. 

Mo.—State v. Marley, 177 SW 350; 
State v. Seibert, 130 Mo. 202, 32 SW 
670; State v. Duncan, 116 Mo. 288, 
22 SW 699 [app dism 152 U.S. 877,‘ 
14 SCt 570, 38 L. ed. 485]; State v. 
Moxley, 102 Mo. 374, 14 SW 969, 15 
SW 556; State v. Sweeney, 93 Mo. 
38, 5 SW 614; State v. Taylor, 93 Mo. 
A. 327, 67.SW 672. 

Mont.—State v Second Judicial 
Dist, Ct., 52 Mont. 371, 157°P 1157. 

Nebr.—Spaulding v. State, 61 Nebr. 


289, 85 NW 80; Korth v. State, 46 
Nebr. 631, 65 NW 792; Gandy v. 
State, 27 Nebr. 707, 43 NW 747, 44 
NW 108. 

N. Y.—Peo. v. Lytle, 7 App. Div. 
5538, 40 NYS 153. 

Oh.—State v. Franklin County 


Comrs., 20 Oh. St. 421; In re Prose- 


euting Atty., 2 Oh. Dec. (Reprint) 
602, 4 WestLMonth 147. 
Okl.—State v. Fain, 166 P 896; 


Johnston v. Murray County, 
164; Mahaffey v. Terr., 11 Okl. 213, 
66 P 342; Hisaw v. State, 13 Okl. Cr. 
484, 165 P 636. 

Pa.—Com. v. McHale, 97 Pa. 397, 39 
AmR 808; Com. vy. Dawson, 3 Pa. 
Dist. 603. 

Tenn.—Harris v. State, 100 Tenn. 
287, 45 SW 438; Turner v. State, 89 
Tenn. 547, 15 SW 838; Pippin v. 
State, 2 Sneed 43; Stages v.)State, 3 
Humphr. 372; Hite v. State, 9 Yerg. 
198; Wilson v. State, 8 Yerg. 509; 


1340 [18C.J.] 


office of prosecuting attorney is created, and the 
method of election or appointment provided for by 
the constitution,®° and notwithstanding the funda- 
mental law also provides the method of filling va- 
A special act providing for the appoint- 
ment of a deputy solicitor for a certain court super- 
sedes the general law on the subject of appointment 
of solicitors pro tempore.*? If it is provided by. law 


cancies.®+ 


Douglass v. State, 6 Yerg. 525. 

Tex.—Harris County v. Stewart, 91 
Tex. 133, 41 SW 650; State v. Man- 
love, 33 Tex. 798; Daniels v. State, 
(Cr.) 77 SW 215. 

B. C.—Rex v. Jim Goon, 22 B. C. 
381. 

[a] Mlustrations.—The power of 
the court to appoint a prosecuting 
attorney pro tempore is properly ex- 
ercised in cases: (1) Where the regu- 
lar prosecutor has previously repre- 
sented defendant as counsel.  Rob- 
erts v. Peo., 11 Colo. 213, 17 P 637; 
State v. Wilson, 200 Mo. 23, 98 SW 


68; State v. Sweeney, 93 Mo. 38, 5 
SW 614; Gandy v. State, 27 Nebr. 
707, 43 NW. 747, 44 NW 108. (2) 


Where the action is against the 
prosecuting attorney, and the statute 
authorizes the court to appoint, some 
other person in cases where the pros- 
ecuting attorney is interested. State 
v. Taylor, 93 Mo. A. 327, 67 SW 672. 
(3) Where all the papers in a prose- 
ecution had been filed by the county 
attorney, but when the case was 
called, he was absent. Younger v. 
State, 76 Tex. Cr. 248, 173 SW 1039. 
(4) Where the county attorney was 
present, but took no part in the trial, 
and did not object to another attor- 
ney acting who was duly appointed 
by the court. State v. Borgstrom, 69 
Minn. 508,72 NW 799, 975. 

{[b] Excuse for absence.—(1) Un- 
der Code (1907) § 7787, authorizing 
the presiding judge to appoint an 
attorney to act in the place of the 
solicitor when the latter is absent, 
the authority to make such appoint- 
ment Goes not depend upon the solici- 
tor’s excuse for absenting himself 
or upon his having any excuse at all. 
Mizell v. State, 184 Ala. 16, 63 S 1000; 
Newell v. State, 8 Ala. A. 182, 62 S 
968. (2) The extreme illness of a 
grandchild, thought to be on its 
deathbed, justifies the absence of the 
district attorney, and authorizes the 
judge to appoint a substitute. State 
v. Smith, 107 La. 129, 31 S 693. 

[ec] Prosecuting attorney absent- 
ing himself pending trial.—After 
trial had commenced and a witness 
had been examined, leave to the dis- 
trict attorney to absent himself and 
for the conducting of the remainder 
of the prosecution by a substitute 
“was properly granted under acts 
(1886) p 113 No. 74, authorizing the 
appointment of attorneys to conduct 
prosecutions when the district attor- 
ney is rescued, necessarily absent, or 


sick. State v. Cato, 116 La. 195, 40 
S 633. 
{d] Special prosecutor refusing to 


act.—Under tne statute authorizing 
the court to appoint a special attor- 
ney if the district attorney is inter- 
ested in a prosecution, the special 
prosecutor having declined to act 
further, and his withdrawal having 
been allowed. the court may appoint 
another special prosecutor, new 
charges against the same persons 
growing out of the same matter be- 
ing filed. Peo. v. First Judicial Dist. 
Ct., 54 Colo. 237, 130 P 324. 

{el Where a district attorney is 
incompetent and has recused himself, 
his assistant is equally incompetent, 
and the court is authorized, under 
act (1886) No. 74 to appoint a spe- 
cial district attorney to act in the 


cause. State v. Buhler, 132 La. 1065, 
62 S 145. 
{f] Presence of assistant prose- 


cuting attorney.—Under a statute au- 
thorizing the court to appoint a sub- 
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stitute during the absence or dis- 
qualification of the district attorney 
and his assistant, if he has one, it 
may make such appointment in the 
absence of the district attorney, al- 


though his assistant is present. Peo. 
wie ey ines 7 App. Div. 553, 40 NYS 
[el Preli examinations.— 


The district attorney, if he is em- 
ployed in the discharge of other du- 
ties, may secure counsel to appear in 
his stead before the committing court 
in which a preliminary examination 
is held. State v. Bezou, 48 La. Ann. 
1369, 20 S 892. 

80. Colo.—Nesbit v. Peo., 19 Colo. 
441, 36 P 221. 

Fla.—King v. State, 43 Fla. 211, 31 
S 254. 

Kan.—In re Gilson, 34 Kan. 641, 9 
P 763; State v. Nield, 4 Kan, A. 626, 
45 P 623. 

La.—State v. Britton, 131 La. 877, 
60 S 379; State v. Reid, 113 La. 890, 
37 S 866; State v. Jonnson, 41 La, 
Ann. 1076, 6 S 802; State v. Boud- 
reaux, 14 La. Ann. 88; State v. Bass, 
12 La. Ann. 862. 

Miss.—Keithler v. State, 18 Miss. 


92: 

Mo.—State v. Moxley, 102 Mo. 374, 
14 SW 969, 15 SW 556. 

Nebr.—Spaulding v. State, 61 Nebr. 
289, 85 NW _ 80; Korth v. State, 46 
Nebr. 631, 65 NW 792. 

Pa.—Com. v. McHale, 97 Pa. 397, 36 


AmR 808; Com. v. Havrilla, 38 Pa. 

Super, 292. 

Pry be tie re Snell, 58 Vt. 207, 1 A 
But see State vy. Flavin, 35 S. D. 


530, 536, 153 NW 296, AnnCas1918A 
713 (holding that Acts [1905] ¢ 90, 
amending Pol. Code § 934, providing 
that the court may appoint a prose- 
euting attorney pro tempore, not 
only where the state’s attorney is ab- 
sent, disqualified, or unable to at- 
tend to his duties, but also when, in 
the opinion of the court, “the ends 
of justice would be promoted there- 
by,” is invalid because in conflict 
with Const. art 9 § 5, providing that 
the office of state’s attorney shall be 
filled by the voters at an election, the 
court saying: “It has attempted to 
transfer to the circuit court the pow- 
er lodged by the Constitution in the 
voters to select a state’s attorney 
when there is no reason therefor ex- 
cept that in the opiniow of the court 
the ends of justice would be promot- 
ed thereby. It has attempted, sole- 
ly in furtherance of the ends of jus- 
tice, to vest the court with power to 
appoint a person to the office of 
state’s attorney and thereby clothe 
him with all the powers of a grand 
jury. It has attempted to authorize 
the court to temporarily fill a va- 
caney when there is no vacancy’). 

81. State v. Johnson, 41 La, Ann. 
1076, 6 S 802. 

82. Douglass v. Prowell, 130 Ala. 
580, 80 S 498 

83. Cal.—Toland v. Ventura Coun- 
ty, 135 Cal. 412, 67 P 498. 

Colo.—Gray v. Ninth Judicial Dist. 
Ct., 42 Colo. 298, 94.P 287; Peo, v. 
Lake County Dist. Ct., 23 Colo. 466, 
48 P 500. 

Ida.—State v. Barber, 13 Ida. 65, 88 
P 418. 

Iowa.—State v. Miller, 


132 Iowa 
587, 109 NW 1087. 
Kan.—State v. Brown, 63 Kan. 262, 
65 P 213. 
Ky.—Adams vy. Com., 111 SW 348, 
33 KyL 779. 
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that the court may appoint a prosecuting attorney 
pro tempore under certain circumstances, it has no 
power to do so except upon the contingencies speci- 
fied,®* especially if the power of appointing him in 
other contingencies is vested elsewhere.’* 
ute authorizing a cireuit judge to appoint a prose- 
cuting attorney pro tempore does not confer power 
to appoint a special attorney to conduct a criminal 


A. stat- 


La.—State v. Smith, 107 La. 129, 31 
Genesee 


S 693, 1014. 

Mich.—Sayles  v. Cir, 
Judge, 82 Mich. 84, 46 NW 29. 

Mo.—State v. Seibert, 180 Mo, 202, 
eee 670; IXouns vy. Draper, 48 Mo. 

oO. 

Mont.—State v. Second Judicial 
Dist. Ct. 52 Mont. 871, 157 P 11567, 

Okl.— Mahaffey vy. Terr., 11 Okl. 213, 
66 P 342. 

Tenn.,—Pippin v. State, 2 Sneed 43; 
Hite v. State, 9 Yerg, " 

[a] MDlustrations.—(1) Under Pen, 
Code § 1130, authorizing the appoint- 
ment of a substitute if the district 
attorney fails to attend the trial of 
a criminal case, the court cannot at 
the expense of the county appoint a 
substitute because of the permanent 
disqualification of the district attor- 
ney, the statute referring only to a 
sudden emergency caused by the un- 
expected failure of the officer to ap- 
pear. Toland y. Ventura County, 135 
Cal. 412, 67 P 498. (2) Code § 304 
authorizes the district court to ap- 
point an attorney to act for the coun- 
ty attorney in a matter before tne 
grand jury in which he {is personal- 
ly interested, but does not authorize 
the court to appoint an attorney to 
have charge of another matter be- 
fore that body. State v. Miller, 182 
Iowa 587, 109 NW 1087. (3) A stat- 
ute, authorizing the appointment of 
an attorney at law to perform the 
duty of the county attorney before 
the grand jury when the county at- 
torney fails to attend at the trial, 
does not authorize such appointment 
in a proceeding instituted by a pri- 
vate person to remove the county at- 
torney for misconduct. State v. Sec- 
ond Judicial Dist. Ct., 52 Mont, 871, 
157 P 1157. 

[b] Prosecuting attorney partial 
but not corrupt.—Under Mills St. An- 
not. § 1556, authorizing the court to 
appoint a special attorney if the dis- 
trict attorney is interested, or shall 
have been employed as counsel in 
any case which it shall be his duty 
to prosecute or defend, and § 1557, 
providing that, if the district attor- 
ney is sick or absent, the court shall 
appoint some person to discharge the 
duties of the office, where the court 
dagoes not find that the district attor- 
ney’s motives in dismissing prosecu- 
tions are corrupt, but finds that while 
they are not impure an impartial 
investigation cannot be had through 
the district attorney’s office because 
of the partiality of the prosecutor, 
the appointment of a special prosecu- 
tor is not authorized. Gray v. Ninth 
Judicial Dist. Ct., 42 Colo. 298, 94 P 


287. 

[c] “Necessarily absent.”—Under 
Acts (1886) No. 74, authorizing dis- 
trict judges to appoint an attorney 
to represent the state, when from 
any cause the district attorney is 
necessarily absent, the term means 
necessarily absent from the court, 
and not from the parish. State v, 
Smith, 107 La. 129, 31 S 698, 1014. 

[d] “Unable to attend to his du- 
ties.,—Under a statute authorizing 
the appointment of a substitute for 
the county attorney when he is “un- 
able to attend to his duties,” physi- 
eal or mental incapacity is meant, 
not mere lack of experience, knowl- 
edge, or skill. Mahaffey v. Terr,, 11 
Okl. 213, 66 P 342. 4 

84. Toland v. Ventura County, 1385 
Cal. 412, 67 P 498; Mahaffey v. Terr., 
11 Okl. 213, 66 P $42. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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examination before a justice of the peace,®° nor 
does authority to appoint authorize the appointment 
of a special prosecuting attorney for the sole pur- 
pose of examining and certifying a bill of costs,¢ 
or for the purpose of arguing a case on appeal.§? 
It has been held that a prosecuting attorney pro 
tempore may be appointed not only when the reg- 
ular official is absent or disqualified, but also when, 
although present, he refuses, or is unable, to prose- 
eute.“® The number of prosecuting attorneys pro 
tempore is for the determination of the person hav- 
ing the power of appointment.’® Where an order 
appointing a special prosecuting attorney is void, 
all acts of the appointee are void.®° An illegal or- 
der of appointment may be vacated by mandamus.°* 
An attorney appointed in place of an absent prose- 
cuting attorney need not be retired on the re- 
appearance of the latter.®? 

Status. A special prosecuting attorney is an offi- 
cer within the constitution and statutes, and not a 
mere employee or agent.°* 
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appointment by the court of a substitute prosecuting. 
attorney in civil cases. 

[§ 83] b. How, When, and by Whom Appoint- 
ed.°° The appointment of prosecuting attorneys 
pro tempore is usually made by the court in which 
the proceedings are pending, or a judge thereof, 
but it has been held that the appointment should 
not be made by a judge at chambers.®? The juris- 
diction of the court to appoint a special attorney 
need not be invoked at the instance of the prose- 
cuting attorney, but the appointment may be made 
by the court on its own motion or upon the petition 
of a citizen.°® Power to appoint a substitute in 
cases in which the prosecuting attorney has been 
involved may be exercised without first taking steps 
for the removal of the latter.?® Prosecuting attor- 
neys pro tempore are sometimes appointed by the 
governor,’ the attorney-general,? the county board,? 
or the prosecuting attorney himself. But where 
the prosecuting attorney is disqualified by interest, 
he is without power to appoint any one to repre- 
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Civil cases. 


[a] Tllustration.—The power of 
the court to appoint an attorney to 
perform the duties of the district at- 
torney in the prosecution of a crimi- 
nal action under Pen. Code § 1130 
extends only to a sudden emergency 
caused by the unexpected failure of 
the district attorney to appear and 
attend to his duties, and not to a 
ease of long-standing disqualifica- 
tion incapable of being removed and 
well known to the court before the 
trial. In the latter case the appoint- 
ing power is in the attorney-general, 
under Pol. Code § 472, and in such 
case, if the court has any duty in 
the premises it is to inform the at- 
torney-general of the conditions. To- 
land v. Ventura County, 135 Cal. 412, 
67 P 498. 

By whom appointed see infra § 83. 

85. Sayles v. Genesee Cir. Judge, 
82 Mich. 84, 46 NW 29 (holding that 
a circuit judge cannot appoint a spe- 
cial prosecuting attorney to investi- 
gate a charge of crime or to conduct 
an examination before a justice of 
the peace; How. St. § 559, authoriz- 
ing appointment of a prosecuting at- 
torney pro tempore when the regular 
prosecuting attorney is absent or un- 
able to attend to his duties, refers 
to cases arising in or pending in the 
circuit courts only). 

86. State v. Seibert, 130 Mo. 202, 
32 SW 670. : 

87. State v. Marshall County, 14 
S. D. 149, 84 NW 775. 

[a] Bule applied.—The court has 
no authority to enter an order direct- 
ing the county to pay for services of 
an attorney appointed by such court 
to argue an appeal in the supreme 
court in a case in which the district 
attorney was disqualified, since it is 
the duty of the attorney-general to 
represent the state in such cases, and 
hence the appointment of a _ substi- 
tute for the district attorney is in- 
valid. State v. Marshall County, 14 
S. D, 149, 84 NW 775. 

88. Taylor v. State, 49 Fla. 69, 38 
S 380; State v. Lauder, 11 N. D. 136, 
90 NW 564; Com. v. Dawson, 3 Pa. 
Dist. 603. But see Gray v. Ninth Ju- 
dicial Dist. Ct., 42 Colo. 298, 94 P 
287; Peo, v. Lake County Dist. Ct., 23 
Colo. 466, 48 P 500 (in which it was 
held that the court has no authority 
to appoint an attorney to prosecute 
in criminal cases where the district 
attorney is present in the court room 
and is not disqualified); and State v. 
Brown, 63 Kan. 262, 65 P 213 (to 
same effect). 

89. State v. Nield, 4 Kan. A. 626, 
45 P 623 (holding that when the 
county attorney shall be unable, or 
shall neglect or refuse to enforce the 
prohibitory law, the attorney-general 
may appoint as many substitutes as 
he sees fit); State v. Sweeney, 93 Mo. 


‘ 
- 


The statutes sometimes provide for 


sent him.® 


38, 5 SW 614 (by court). 

Deputies see supra § 78. 

Private assistants see supra § 79. 

90. Dodd v. State, 5 Okl. Cr. 513, 
115 P 632. 

[a] Selection of judge.—An agree- 
ment between a special county at- 
torney under a void appointment and 
the counsel for accused selecting a 
judge to try the case is void. Dodd 
v. State, 5 Okl. Cr. 513, 115 P 632. 

91. Sayles v. Genesee Cir. Judge, 
82 Mich. 84, 46 NW 29. 

92. State v. Smith, 107 La. 129, 
31 S 6938, 1014. 

93. Lavin v. Cook County, 245 Tl. 
496, 92 NE 291; Peo. v. Northup, 184 
Ill. A. 638 (holding that, being the 
incumbent of an office, a _ special 
prosecuting attorney’s right to the 
office may be tested in a quo war- 
ranto proceeding). 

[a] De facto officer.—A_ special 
state’s attorney appointed to inves- 
tigate and prosecute election frauds 
was held to be at least a de facto of- 
ficer. Lavin vy. Cook County, 245 Ill. 
496, 92 NE 291. 

94. Mix v. Peo., 116 Ill. 265, 4 NE 
He State v. Reid, 113 La. 890, 37 S 


95. Deputies see supra § 78. 

Private assistants see supra § 80. 

96. See supra § 82; and Gilbert v. 
Peo., 121 Ill. A. 423 (holding that 
private counsel have, no right to ap- 
pear and prosecute a criminal case 
in the absence of the prosecuting 
attorney, except when appointed by 
the court); Com. v. Golden, 21 Pa. 
Dist. 546 (holding that under the 
act of March 18, 1909 [P. L. p 44], 
providing for the appointment of as- 
sistant district attorneys in homicide 
cases, the order therefor must be 
made by the judge presiding at the 
trial). 

97. Joyner v. State, 78 Ala. 448. 
ion Peo. v. Northup, 184 Ill. A. 

99. Peo. v. Second Judicial Dist. 
Ct., 29 Colo. 5, 66 P 896. 

1. State v. Barrow, 30 La. Ann. 
657 (holding that the failure of a 
district attorney pro tempore, who 
has been elected by the police jury 
of his parish, to qualify within the 
time provided creates a vacancy 
which can be filled only by appoint- 
ment by the governor); State v. Gar- 
rett, 29 La. Ann. 637 (holding that 
the power to fill the office of district 
attorney pro tempore is vested in the 
governor by virtue of the general law 
authorizing him to fill vacancies in 
office); In re Snell, 58 Vt. 207, 1 A 
566; Randall v. State, 16 Wis. 340. 

[a] Proceedings to remove from 
office.—A statute authorizing the 
governor to employ attorneys in cer- 
tain cases was neld not applicable 
to a proceeding before the governor 


Statutes changing the mode of appoint- 


to remove an Officer frcm office, such 
a proceeding not being one in which 
the rights, interest, or other property 
of the state are liable to be injuri- 
ously affected, nor an action prose- 
cuted or defended on behalf of the 
ate Randall v. State, 16 Wis. 

2. Toland v. Ventura County, 135 
Cal. 412, 67 P 498; State v. Nield, 4 
Kan. A. 626, 45 P 623; State v. Rus- 
sell, 26 La. Ann. 68; Com. yv. Havrilla, 
38 Pa. Super. 292. 

[a] In Porto Rico (1) the attor- 
ney-general has the power to appoint 
special assistants to conduct crimi- 
nal prosecutions instituted in the dif- 
ferent districts. Peo. v. Melendez, 9 
Porto Rico 494; Peo. v. Rivera, 9 
Porto Rico 454; Peo. v. Rivera, 9 Por- 
to Rico 363; Peo. v. Aponte, 9 Porto 
Rico 345. (2) Where a special as- 
sistant has been appointed de facto, 
authority cannot be collaterally im- 


peached on appeal from criminal 
prosecution, Peo. v. Rivera, 9 Porto 
Rico 363. 

Peo. v. Walters, 98 Cal. 138, 


382 P 864; Anderson vy. Shoshone Coun- 
ty, 5 Ida. 76, 53 P 105; State v. Mont- 
gomery, 25 La. Ann. 138; State v. 
Lynch, 23 La, Ann. 1786; State. vi 
Walker, 30 Nebr. 501, 46 NW 648. 

[a] The county commissioners 
should consult the district attorney 
before employing other counsel to 
prosecute for the county, but a fail- 
ure to do so cces not invalidate their 
action, where no abuse of discretion 
in making the appointment appears. 
Anderson v. Shoshone County, 5 Ida. 
76,.53 P 105. 

4 State v. Bezou, 48 La, Ann. 
1369, 20 S 892 (holding that the dis- 
trict attorney, if employed in the 
discharge of other duties, may secure 
counsel to appear for him before the 
committing court in whien the pre- 


liminary examination is held); 
Kouns v. Draper, 43 Mo. 225; Ma- 
haffey v. Terr., 11 Okl. 213, 66 P 


342 (holding that the district court 
has no power to appoint a substitute 
for the county attorney except for 
the reasons specified in the statute, 
such power being vested in the coun- 
ty attorney). And see Peo. v. Etter, 
72 Mich. 175, 40 NW 241 (holding 
that where a prosecuting attorney 
had instructed a justice to entertain 
actions where security for costs had 
been filed, and named an attorney 
whom he desired to represent him, 
the appearance of the attorney so 
designated was not improper where 
it did not appear that he was acting 
in the interests of any private per- 
son). 

5. State v. Ellis, 184 Ind. 307, 112 
NE 98; Hartgraves v. State, 5 Okl. 
Cr. 266, 114 P 343, 33 LRANS 568, 
AnnCas1912D 180. 
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ing a prosecuting attorney pro tempore are not re- 
troactive.® 

Time of appointment. Where the prosecuting at- 
torney is to be the complaining witness, it has been 
held to be the better practice for the court to 
appoint a substitute before the matter is presented 
to the grand jury. A statute authorizing police 
juries to appoint a prosecuting attorney pro tem- 
pore within a specified time does not prohibit a sub- 
sequent appointment, if the power of the judge to 
act in such case has not, in the meantime, been 
exercised.® 

[§ 84] c. Record and Presumptions.® The law 
presumes that the appointment of a prosecuting at- 
torney pro tempore, appearing of record, was legally 
and properly made, although the record fails to state 
facts authorizing it. A person who has acted as a 
publie officer is presumed to have been duly ap- 
pointed until the contrary appears.’° Unless re- 
quired by statute, it is not even necessary that the 
appointment itself be shown by the record. The 
fact that another is permitted by the court to take 
the place of the prosecuting attorney raises a pre- 
sumption of, and is generally tantamount to, an 
appointment.!. This presumption may be overcome 
by other facts upon the face of the record.1? There 
are cases, however, holding that the appointment 
itself must appear by the record.?* 

[§ 85] B. HEligibility.1* The qualifications pre- 
scribed by law for prosecuting attorneys are not all 
required of assistants,!° since the latter are not state 
officers,1® unless the office of assistant is expressly 


6 State v. Parlange, 26 La. Ann. 


548 (construing “a statute which re- Dec. 
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288, 22 SW 699; State v. Moore, 1 Oh. 
(Reprinty 506, 10 WestLJ 219. 
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provided for by law.1? Hence a constitutional pro- 
vision that no senator or representative shall, dur- 
ing the term for which he was elected, be appointed 
to any civil office under the state, does not dis- 
qualify a member of the legislature who is a mem- 
ber of the bar from assisting in the prosecution of 
a criminal ease.18 <A prosecuting attorney pro tem- 
pore or one appointed to assist in a prosecution must 
be a member of the bar.!” But payment of salary 
to a duly appointed prosecuting attorney pro tem- 
pore cannot be denied on the ground that he was 
inefficient or without learning.2® An assistant or 
substitute is not disqualified because of his interest 
in the prosecution,*4 nor because he has formed an 
opinion that defendant is guilty.2? Nor is he in- 
eligible to prosecute violations of the liquor law, 
although he has a strong prejudice against the 
liquor traffie.2* In the absence of a statutory pro- 
vision to the contrary, the prosecuting attorney may 
have the assistance of his law partner in the prose- 
eution of a case,24 and in some jurisdictions the 
statutes expressly authorize such employment,?> but 
without compensation to the person so assisting.*° 
‘The fact that, after being retained by the state, an 
assistant was employed by the prosecuting witness 
to defend him in other proceedings will not dis- 
qualify sugh assistant,?? nor will he be disqualified 
because he was district judge at the time the erime 
was committed and as such refused bail to the ae- 
cused,?8 nor because, before employment, he was 
consulted by citizens at whose instance the ease is 
prosecuted.2® An assistant to the prosecuting at- 
Buhler, 182 La. 1065, 62 S 145 (hold- 


ing that where a district attorney is 
his assistant is 


pealed an act authorizing the police 
jury to appoint, and provided that 
the appointment should be made by 
the governor). 

7. Peo. v. Strauch, 247 Ill. 220, 98 
NE 126. 

8. State v. Montgomery, 25 la. 
Ann. 138; State v. Lynch, 23 La. Ann. 
786. 

9. Appointment of private assist- 
ants see supra § 81. 

Presumptions as to appointment of 
deputies see supra § 78. 

10. U S. v. Twining, 132 


Fed. 129. 
Ark.—Anderson vy. State, 5 Ark. 
44 


Colo.—Wilson v. Peo., 3 Colo. 325. 

Kan.—State v. Nield, 4 Kan. A. 626, 
45° P 623. 

Mass.—Com, v. Connecticut River 
R. Co., 15 Gray 447. 

Minn.—State v. Borgstrom, 69 
Minn. 508, 72 NW: 799, 975. 

Oh.—Price v. State, 35 Oh. St. 601. 

Tenn.—Turrer v. State, 89 Tenn. 
547, 15 SW 888 [overr Pippin v. 
State, 2 Sneed 43, and Staggs v. 
State, 3 Humphr. 372, so far as these 


hold that the facts authorizing the 
appointment must appear upon the 


Beet als Douglass v. State, 6 Yerg. 
y 36 Tex. Cr. 


Tex.—Kelly v. State, 
480, 38 SW 39. 
eb C.—Rex. v. Jim Goon, 22 B. C. 
[a] Rule applied.—Where the rec- 
ord alleged merely that the appoint- 
ment was made on account of the 
Sickness of the attorney-general, it 
was held that this was sufficient to 
show compliance with the constitu- 
tion authorizing the employment of a 
special prosecutor in cases where the 
attorney-general fails or refuses to 
attend and prosecute, and that it 
would be presumed that in this case 
he was not in attendance. Turner v. 
State, 89 Tenn. 547, 15 SW 838. 
11. Peo. v. Walters, 98 Cal. 138, 
32 P 864; Nesbit v. Peo., 19 Colo, 441, 
36 P 221; State v. Duncan, 116 Mo. 


Compare State v, Walker, 30 Nebr. 
501, 46 NW 648 (holding that when 
appointed by a county board the fact 
of the appointment may be entered 
upon the record of the proceedings of 
that body). 

[a] In Tennessee (1) it was prob- 
ably unnecessary, at common law, 
that the appointment of a prosecut- 
ing attorney pro tempore should be 
entered of record (Isham vy. State, 
1:-Sneed 111; State vy. Evans, 8 
Humphr, 110), (2) although the ear- 
lier cases held to the contrary, and 
by the usual practice it was so en- 
tered (Staggs v. State, 8 Humphr. 
372; Hite v. State, 9 Yerg. 198). PO) 
And it was afterward provided by 
Code (1858) § 5242 subs 8 (Code 
[1896] § 7217 subs 8), that, after a 
verdict on the merits, a reversal of 
judgment could not be had on the 
ground that the record did not show 
the appointment of the special prose- 
cutor who signed the indictment. 
Vincent v. State, 3 Heisk. 120; Moody 
Vv. State, 6 Coldw. 299. 


12. State v. Davidson, 2 Coldw. 
(Tenn.) 184. 

13. Joyner v. State, 78 Ala. 448; 
Colbert v. State, 125 Wis. 423, 104 
Nw 61. 

14. Of prosecuting attorneys see 


supra § 10-17. 

Disqualification of prosecuting at- 
torneys to act in particular cases 
see supra § 39. 

5 S. D. 480, 59 


15. State vy, Phelps, 
Sw 471. 

[a] Mlustration.—The provision 
of Const. art 5 § 24, requiring a 
state’s a‘torney to be of the age of 
twenty-five years or more, does not 
extend to a deputy appointed under 
L. (1891) ¢ 108 § 1, authorizing a 
state’s attorney to appoint a deputy. 


Brite v. Phelps, 5 S. D. 480, 59 NW 
16. Ross v. State, 8 Wyo. 351, 57 
P 924 


Status of deputies and assistants 
generally see supra § 78. 
17. See supra § 78; and State v. 


incompetent to act, 
eaually so). 

18. Ross v. State, 8 Wyo, 861, 57 
P 924, 


19. King v. State, 43 Pla. 211, 81 
S 254; O’Connor v. East Baton Rouge, 
81 La. Ann, 221, 
ee Oh attorneys see supra $§ 


20. O’Connor v, Hast Baton Rouge, 
381 La. Ann. 221. 

21. Martin vy. State, 17 Oh. Cir. Ct. 
406, 9 Oh. Cir. Dee, 621; Lawrence v, 


State, 50 Wis. 567, 7 NW 343. And 
see Dale v. State, 88 Ga, 552, 15 SW 
287; Marcum v. Com., 1 SW. 727, 8 


Kyl 418 (where the court in each 
case permitted a witness, who was 
related to the person injured by the 
crime, to assist the prosecuting at- 
torney, after he had testified). But 
see Flege v. State, 93 Nebr. 610, 142 
NW 276, 47 LRANS 1106 (holding 
that no attorney should be appointed 
who is a partisan as against accused, 
or who has boen employed by another 
suspected person). 

[a] For example, in a prosecution 
for burglary, the owner of the houso 
broken and entered, being an attor- 
ney at law, was properly permitted 
to assist the prosecuting attorney on 


the trial. Lawrence v. State, 50 Wis, 
507, 7 NW 343. 

So Ross v. State, 8 Wyo. 351, 57 
P 924. 

23. Peo. v. O'Neill, 107 Mich. 556, 
65 NW_ 540. 

24. Peo. v. Gray, 261 Ill. 481, 96 
NE 268; Peo. v. Foote, 938 Mich. 38, 
52 NW 1036. 

25. Kraimer v. State, 117 Wis. 


350. 98 NW 1097; Richards vy, State, 
82 Wis, 172, 51 NW 652. 

26. Kraimer v, State, 117 Wis, 350, 
93 NW 1097; Richards v. State, 82 
Wis. 172, a NW 652, 

27. Peo. Whi eerane 102 Mich, 
519, 61 NW 13 

28. Ross v. State, 8 Wyo, 851, 57 


"State v. Reid, 118 La. 890, 87 
S 866. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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torney does not render himself incompetent because, 
before the trial, he attempts to discuss the case 


with defendant’s witnesses, where 


tempt to influence their testimony.°° The propriety 
of permitting a person to assist in a prosecution who 
has been employed against defendant’s brother but 
not against defendant has been held to be within the 
A. judge of the court in 
which the trial is had cannot, after calling another 
judge to sit in his place, act as assistant to the 
prosecuting attorney,®? and this is so notwithstand- 
ing he has sent in his resignation to take effect in 
It has been held that the lieutenant 
governor may assist the prosecuting attorney, al- 
though he may subsequently have to pass upon the 
application of defendant for a pardon.** An assist- 


discretion of the ecourt.*1 


a few days.*% 


30. Ross v. State, 8 Wyo. 351, 57 
P 924, 


31. Peo. v. Montague, 71 Miche 
447, 39 NW 585. 
32. Bashford v. Peo., 24 Mich. 244 


(express statutory: provision); Peo, 
v. Evans, 72 Mich. 357, 40 NW 473; 
Lilly, y. State, 7 Okl. Cr. 284, 123 P 
575, AnnCas1914B 4438 (holding that 
when a judge of a court of record 
vacates the bench and prosecutes a 
person in the court over which he 
presides before a jury drawn and 
impaneled by him, a judgment of 
conviction will be reserved). 

[a] Reason for rule.—'The law 
aims, as far as possible, to give 
every man a trial that shall not only 
be fair, but as free aS may be 
from any ‘suspicion of partiality 
or undue influence. It is quite 
true that official position could not 
have any tendency to render the 
opinions or arguments of the counsel 
intrinsically any more sound or 
plausible, but when they were to be 
addressed to a jury whose members 
were accustomed to receive and obey 
the instructions of the counsel as a 


judge, it is not unreasonable to sup-] 


pose that that circumstance may in- 
sensibly, in their minds, have given 
to them additional force and influ- 
ence. Such an influence, even the 
best jurors would have found it dif- 
ficult sufficiently to be on the guard 
against; quite as difficult, perhaps, 
as they would to throw off or lay 
aside such preconceived opinions of 
the merits of the case as would have 
disqualified them as jurors. It can- 
not be said therefore, that this is a 
matter of indifference to the person 


on trial.” Bashford v. Peo., 24 Mich. 
244, 246, ; 
33. Bashford v. Peo., 24 Mich. 244. 


. 84 State v. Hawkins, 27 Wash. 
875, 67 P 814 (where before his elec- 
tion he acted as assistant prosecut- 
ing attorney on a prior trial of ac- 
cused, and by such means became ac- 
quainted with the facts of the case). 

35. Adamson y. Custer County, 27 
Ida. 190, 147 P 785; State v. Corcoran, 
7 Ida. 220, 61 P 1034; State v. Ward, 
61 Vt. 158, 17 A 483; Jackson v. 
State, 81 Wis. 127, 51 NW 89. See 
U. S. v. Twining, 132 Fed. 129 (hold- 
ing that the fact that an attorney ap- 
pointed by the department of justice 
as a special assistant to a district 
attorney in the prosecution of crim- 
inal actions against the officers of an 
insolvent national bank had previ- 
ously been employed by the receiver 
of such bank to prosecute civil suits 
against such officers did not affect 
the validity of his appointment, 
where it did not appear that the in- 
dictment had any relation to the 
facts involved in the civil suits). 

{a] Iiustrations.—(1) An attor- 
ney appointed to conduct a criminal 
prosecution is not disqualified be- 
cause employed in a civil suit on 
behalf of a corporation whose prop- 
erty was destroyed in a riot result- 
ing in the death of the person for 
whose murder defendant is being 
tried. State v. Corcoran, 7 Ida. 220, 


\ 
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there is no at- 


gible. 


61 P1034. (2) It was not an abuse of 
discretion, in a prosecution for gam- 
bling, to appoint a former prosecutor, 
who began the prosecution, to assist 
in the trial, although he had prose- 
cuted a civil suit against defend- 
ant for another attorney’s services 
rendered in the same case. Goe- 
mann vy, State, 94 Nebr. 582, 148 NW 
800. (3) It is not error for the court 
to appoint an attorney who was at 
the time acting as counsel in a civil 
suit against defendant to recover 
damages for the acts upon which the 
prosecution was_ based. State v. 
Ward), 64; Vt.) 153, 27 (Al. 483., —.¢4) 


‘Where a district attorney conducted 


the proceedings before an examining 
magistrate against a person charged 
with the larceny of certain wheat and 
defended the officer in an action of 
replevin brought by such person to 
recover the wheat, the attorney’s ap- 
pearance in the civil action did not 
render him disqualified to assist a 
new district attorney upon tne sub- 
sequent trial of an information 
against such person for the larceny. 
gerneen v. State, 81 Wis. 127, 51 NW 


36. See statutory provisions; and 
Com. v. Gibbs, 4 Gray (Mass.) 146; 
McCurdy v. New York L. Ins. Co., 115 
Mich. 20, 72 NW 996; Peo. v. Whitte- 
more, 102 Mich. 519, 61 NW 138; Peo. 
v. Bussey, 82 Mich, 49, 46 NW 97; 
Peo. v. Hillhouse, 80 Mich. 580, 45 
NW 484; Peo. v. Hendryx, 58 Mich. 
319, 25 NW 299. 

[a] Prosecution for perjury com- 
mitted in civil suit.—On the trial of 
an indictment for perjury alleged to 
have been committed in a suit in 


chancery, it is error to permit an 


|}attorney who acted as solicitor for 


the complainant in that suit to assist 
in the prosecution. Nor can the court 
act upon unsworn allegations of the 
impartiality of counsel retained to 
assist the prosecuting attorney, in 
a case where defendant objects to his 
employment. Peo, v. Hurst, 41 Mich. 
328, 1 NW 1027. 

37. Peo. v. Bussey, 82 Mich. 49, 46 
NW, 97. 
an Com. v. King, 8 Gray (Mass.) 


1. 

[a] Indictment for burning a 
building.—On the trial of an indict- 
ment for burning a building an attor- 
ney may be employed to assist in the 
prosecution, although he has already 


‘appeared kefore a magistrate in the 


same case, and has acted as clerk of a 
fire inquest on the building. Com. v. 
King, 8 Gray (Mass.) 501. 

39. Wiggins v. Com., 53 SW 649, 
21 KyL 939; Goemann y. State, 94 
Nebr. 582, 143 NW 800; State v. Haw- 
kins, 27 Wash. 375, 67 P 814 (assist- 
ant prosecuting attorney on a former 


Counsel employed by private persons. 
great weight of authority the court may, in its dis- 
cretion, permit the prosecuting attorney to have 
the assistance of counsel employed by the prose- 
cuting witness or other persons interested in secur- 
ing a conviction.?° 


trial of defendant); Jackson y. State, 
81 Wis. 127, 51 NW 89. 
40. U. S.—U.S. v. Hanway, 26 F. 
Cas. No. 15, 299, 2 Wall. Jr. 139. 
Ala.—Johnson v. State, 12 Ala. A. 
140, 69 S 396, 397 [certiorari den 193 
Ala. 682, 69 S 1020 mem, and cit Cyc]. 


Fla.—Robinson v. State, 69 Fla. 
521, 68 S 649, LRA1915E 1215, Ann! 
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ant or a substitute is not, as a general rule, dis- 
qualified to take part in a criminal prosecution, 
although employed to prosecute a civil suit based on 
the same transaction,*> 
the statutes forbid attorneys so employed to assist 
in the criminal prosecution,?* and the disqualifica- 
tion cannot be waived by defendant.*7 
who conducted the examination. before the magis- 
trate,** or a former prosecuting attorney,®° is eli- 


But, in some jurisdictions 


An attorney 


By the 


But such appointment, it has 


Cas1917D 506; King v. State, 43 Fla. 
211,.31 S 254; Thalheim v. State, 38 
Fla, 169, 20 S 938. 

Hawaii—tTerr. v. Chong Chak Lai, 
19 Hawaii 487, AnnCas1912B 657. 

Tll.—Peo. v. Strosnider, 264 Ill. 
434, 106 NE 229; Peo. v. Harrison, 261 
Til. 517, 104 NE 259; Peo. v. Gray, 251 
Ill. 431, 96 NE 268; Peo. y. Blevins, 
251 Ill. 381, 96 NE 214, AnnCas1912C 
; Hayner v. Peo., 213 Ill. 142, 72 

792. And see Bergstrasser v. 
Peo., 1384 Ill. A. 609 (holding that in 
the absence of any objection to the 
employment of assistant counsel, it 
was not error to refuse to permit de- 
fendant to show who employed and 
paid such outside counsel); Peo. v. 
Warren, 14 Ill. A. 296 (holding that 
where a town has a special interest 
in the prosecution of offenders, in 
that it receives all fines imposed, it 
nminy order its attorney to assist the 
state’s attorney in such prosecu- 
tions). Compare Bergstrasser  v. 
Peo., 184 Ill. A. 609 (where it was 
held that no injury was shown be- 
cause defendants were not permitted 
to show who paid the assistants for 
their services). 

Ind.—Keyes y. State, 122 Ind. 527, 
23 NE 1097. g 

Iowa.—State v. Helm, 92 Iowa 540, . 
61 NW 246; State v. Crafton, 89 Iowa 
109, 56 NW 257; Maloney v. Traverse, 
87 Iowa 306, 54 NW 155; State v. 
Shreves, 81 Iowa 615, 47 NW _ 899; 
State v. Montgomery, 65 Iowa 483, 22 
NW 639; State v. Fitzgerald, 49 lowa 
260, 31 AmR 148. 

Kan.—State v. Wells, 54 Kan. 161, 
387 P 1005; State v. Wilson, 24 Kan. 
189, 36 AmR 259. 

Ky.—Catron v. Com., 140 Ky. 61, 
130 SW 951; Benningfield vy. Com., 17 
SW 271, 13 KyL 446. 

Me.—State v. Bartlett, 105 Me. 91, 
74 A 18, 134 AmSR 542, 24 LRANS 
564; State v. Bartlett, 55 Me. 200. 

Minn.—State v. Rue, 72 Minn, 296, 
75 NW 235. 

Mont.—State v. Biggs, 45 Mont. 
400, 123 P 410; State v. Tighe, 27 
Mont. 327, 71 P 3. 

Nebr.—Blair v. State, 72 Nebr. 501, 
101 NW 17; Gandy v. State, 27 Nebr. 
707, 48 NW 747, 44 NW 108; Brad- 
shaw v. State, 17 Nebr. 147, 22 NW 
361; Polin v. State, 14 Nebr. 540, 16 
NW 898. i 

N. J.—Gardner v. State, 55 N. J. L. 
17, 26 A 30 [aff 55 N. J. L. 652, 30 
A 429]. 

N. D.—State v. Kent, 4 N. D. 577, 
62 NW 631, 27 LRA 686. 

Pa.—Com. vy. Eisenhower, 181 Pa. 
470, 37 A 521, 59 AmSR 670; Com. v. 
Dawson, 3 Pa. Dist. 603. 

Tenn.—Temple v. State, 127 Tenn. 
429, 155 SW 388. , 

Tex.—Burkhard v. State, 18 Tex. 
ASe 599. 

Utah.—Peo. vy. Tidwell, 4 Utah 506, 
TP Gt; 

Va.—Hopper v. Com., 6 Gratt. (47 
hig?! 684. 

ompare Willamon vy. State, 17 Ga, 
A. 775, 88 SE 702 (holding that a 
city court solicitor was not disquali- 
fied to assist solicitor-general in pros- 
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been held, can be made only upon the request or 
consent of the prosecuting attorney,*? which, how- 
ever, may be presumed from the faet of participa- 
tion and assistance without objection? In a few 
€cution in superior court based on/ their client.” 


aifieulty between defendant Eg 
broesecutor, although prosecutor was; € 451. 
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Peo. v. Blevins, 


and | Tilt 331, 390, 86 NE 214, AnnCasi$i2 faise pretenses. Peo. vy. Hendryx, 538 


i =, | 
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jurisdictions it is held that an attorney employed 
by private persons cannot be allowed to assist in 
the trial of a criminal prosecution, although he 


251) taining money from such bank by 


defendant in pending prosecutions 
over the same matter in city court 
and had employed city court solicitor | 
to assist in superior court); State v. 
Mumau, (Mo) 181 SW 1143; State v.! 
Moreaux, 254 Mo 398, 162 SW 158 
(both cases holding that the custom | 
of permitiing the employment of} 
special prosecutors, while not unaz-/ 
thorized, is not to be commended).| 

“The fact that the state’s attorney! 
Who. controls criminal ceases is not | 
allowed to receive any Compensation | 
from private prosecutors for the! 
Brosecution of 2 criminal case does 
Hot wartani the conclusion that no 
counsel paid by private persons shail 
be permitied to assist in the trial of | 
such 2 case. It is one thing to have 
the presecution entirely im the hands 
of one who may be influenced. be- 
cause Of a reiainer, by the strong 
désire of his client to secure a con- 

- SiS pe — eee £ 


€nt thing to allow such an interested 
counsel to aid in the prosecution one 
Who stands affected by no other mo- 
tive than that of securing the pun-! 
ishment of guilt, and who has abso-/ 
lute control over the case. The law 
las, removed criminal prosecutions 
from tke control of private interests, 
but it has not excluded such inter- 
ests from ali pariicipation therein. ! 
if io error is committed on the trial, 
we fail to see how an accused can 
be prejudiced by the fact that thése 
Personally interested have employed 
Private coutsel to aid the public 
Prosecutor” Staie v. Kent, 4 N. D. 
577. 585, 62 NW 631, 27 LRA 686. ; 

[2] Beason for rale-—“Public jas} 
tice sometimes requires that the pub- 
lic prosecutor shall have assistance, 
and that, too, when the assisiance! 
can only come from private sources. 
The county attorney may be crowd-/ 


- €d with business, and unable to give/ 


due 2tiention to the preparation or 
trial of the case. He may be young} 
anid unexperienced, and the defend- 
ant wealthy or with wealthy friends, | 
confronts nim with a long array of! 
the ablest and most experienced coun-/| 
seL. Neither he nor the court, nor! 
both together, can employ counsel ati 
the public expense. No one is ex- 
pected or will be apt to waste time! 
and labor without compensation | 
Parties interested in. or affected by, ! 
the crime, may stand ready to fur-! 
Mich him the assistance he needs} 
Does not public justice require that} 
he be permitted to avail himself of! 
such offered assistance? If the ar-| 
gument of defendant were correct, | 
the county attorney. although need- : 
ing and wishing assistance, could | 
neither employ it. nor accept it when! 
employed by others.” Per Brewer, J., i 
in State v. Wilson, 24 Kan 139, 193, | 
36 AmR 259. 

,{b] WDiseretion of  court—(i)| 
“There can be no doubt of the right} 
ef a couri to permit counsel em- 
ployed by private parties to assist! 
the State's attorney, but this dis-| 
cretionary power should never be 
abused by permitting counsel for the} 
deiendant to be overwhelmed, on 2c- 
count of their inexperience, by the! 
number and ability of counsel assisi- 
ing the State's attorney; and this dis- 
cretion should be exercised with 
greater caution whtre the counsel are 
appointed by the court than where; 
they-are his own voluntary selection. ; 
Consciousness of counsel, in this | 
ease, of their inferiority in knowl-! 
edge and experience to counsel rep-| 
resenting the prosecution could hard-/| 
ly fail to intimidate and embarrass) 
them in their efforts to represent! 


State’s attorney 
Should have assistance. There are 
cases where the State's attorney is} 
clearly oui and overmatched 
by counsel for the defendant. Such 
Imatters must be left largely to the 
diseretion of the court. whose duty 
it is to prevent oppression of the 
defendant and to permit such assist-| 
ance 2S fairness and justice may 
require” Hayner vy. Peo, 213 DL 
142, 147, 72 NE 792: : 

41. Fila—Robinson v. State, 69 
Fla. 521. 68 S 643, LRAiI915E 1215, 
AnnCasi$17D 506. 


Hawaii—Terr. v. Chong Chak 
te i3 Hawaii 437, AnnCasi9i23/ 
oi. 


Nebr.— Blair v. State, 72 Nebr. 501, 
161 NW 17. 

N. J—Gardner vy. State, 55 N. J. L. 
17, 26 A 30 [aff 55 N. J. L. 652 mem, 
36 A 429}. 

N_ M-—Stzie v. Lucero, 20 N. M. 
55. 146 P 407. 

N. D-State y. Kent, 4 N. D. 577, 
62 NW 631, 27 LRA 686. 

Wash—Stern vy. State Dental Ex- 
aminers, 50 Wash. 100, 86 P 683. 

Ont.—Rex v. Gilmore, 6 Ont. I. 


286. 2 OntWR 710. 
But see State v. Biggs, 45 Mont. 


| 400, 123 P 410 (holding that the trial 


court may in its discretion permit 
Drivate counsel] to appear on his own 
motion as associate counsel for the 
state). 

[a] Order of court—Under Comp. 
St. (1911) c 7 § 20, private counsel | 
can be permitied to assist in a felony} 
case only when proctired by the coun- 


42. 
101 NW 17; State v. Lucero, 20 N. | 


Co 

222, 25 AmR 81; Com. v. Gibbs. 
4 Gray 146; Com. v. Williams, 2 Cush. 
582; Com. v. Tuck, 20 Pick. 356; Com. 
v. Knapp, 10 Pick. 477, 20 AmD 534: 
Peo. v. Cline, 44 Mich 290, 6 NW 
671; Peo. v. Hurst, 41 Mich 328, 1 
NW 1027; Sneed v. Peo. 38 Mich. 
248; Rock v. Ekern, 162 Wis. aot | 
156 NW 187, LRAIS9I6D 459; Bird | 
Vv. State, 77 Wis. 276. 45 NW 1126 | 
(anless he has renounced the em=/| 
Bloyment and all claim to any com- 
Bensation other than that allowed by | 
the statute); Biemel y. State, 71 Wis.) 
444, 37 NW 244; Rex v. Fraser, 30 
Ont. L. 588, 5. OntWN $38 (holding 
that counsel for informant has no 
right to apply for reserved case or 
for leave to appeal). But see Bartell 
v. State, 106 Wis. 342, 82 NW 142 
(holding that, since the statute ex- 
empts district attorneys from taking 
Part in prosecutions for assault and 
battery. it was not error to allow an 
attorney, privately employed, to take 
such a case for the prosecution, al- 
though the district attorney had tak- 
€n part in the case im his capacity 
as public prosecutor). 

[2] Bule applied— (1) A private 
attorney who is acting as general 
counsel for a bank cannot assist in| 
the prosecution of an action for ob- 


company In the same fire for which 
she had made claim i such 
company, but its attorney testified 
that he had no knowledge of such 
claim, that he was unprejudiced, and 
had no retainer to prosecute the 
same for the railroad company, his 
appointment by the court to assist 
the district attorney in defendani’s 
prosécution was within the discretion 
of the court. Colbert vy. State, 125 
Wis. 423. 104 NW 61. 

{(b] Criticism of minority rmile— 
“The reasoning of Judge Campbell in 
Meister v. Peo, 31 Mich. 98. while 
very plausible. does not convince us 
that there should be interpolated into 
the statute an implied prohibition 


| agaimst counsel employed by interest- 
ed parti assisting in the prosecu- 


tion. We are unable to discover in 
the statute any other policy than 
that of transferring the control of 
criminal prosecutions from private 
to public hands. We think that the 
control of the public prosecutor over 
the proceedings is a sufficient guar- 
anty that the accused will not be 
made the innocent victim of over- 
zealous prosecution by private per- 
sons. While aware that Judge 
Campbell has made out a strong case 
in support of his view, we cannot 
discover in the legislation of this 
State the evidence of a policy hostile 
to the quite general practice of al- 
lowing the prosecuting officer to be 
assisted by counsel retained by those 
having a personal interest in the 
Prosecution distinct from that of the 
general public. ... The decision of 
the Wisconsin Supreme Court in Bie- 
mel v. State, 71 Wis. 444, 37 NW 244, 
Sustaining the Michigan and Massa- 
chusetts doctrine, appears to be based 
upon legislation in that state au- 
thorizing the trial judge to appoint 
an _ assistant whenever he thinks the 
public interests require it, and pro- 
Viding that such assistant shall be 
paid out of the public funds... . 
The case of Lawrence v. State, 50 
Wis. 507, 7 NW 343, is distinguished 
in the Biemel Case on the ground 
that it was decided before the new 
Statute was passed. giving the trial 
judge power to appoint an assistant 
to be paid out of the public treas- 


ury.” Per Corliss, J., in State v. 
Kent, # N. D. 577, 587, 62 NW 631, 
27 LRA 686. 


{c] A contr&ct between an attor 
ney and a com: witness that 
the former sh: assist the district 
attorney in the prosecution is against 
public policy and void. Rock v. 
Ekern, 162 Wis. 291, 156 NW 197, 
LRAIS916D 459. And see McCurdy v. 
N.Y. L. Ins. Co., 115 Mich. 20, 72 NW 


| 996 (holding that 1 Howell St. Annot. 
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may assist in a preliminary examination 44 or ap- 
pear for the state in a habeas corpus proceeding.*® 
The court cannot act upon unsworn allegations of 
the impartiality of assistant counsel if any ques- 
tion is made as to the fact and the defense ob- 
jects.*6 

Previous employment by defendant. No one may 
act as assistant who has been previously engaged by 
defendant, if the latter has disclosed his case to 
him,*7 or who has appeared for the accused on the 
preliminary examination.*® But a conditional em- 
ployment by the accused,’® or a mere discussion of 
a proposed employment,®® or appointment to act as 
his counsel,®? without any confidential communica- 
tion having passed between them, does not dis- 


a nonresident of the county ®? or state,®? although 
it has been held that assistants must be attorneys at 
law of the state.>4 

[§ 86] C. Qualification.°> Unless required by 
statute, an attorney appointed to assist the prose- 
cuting attorney on the trial of a particular ease 
need not be sworn nor give bond.®® But a deputy,°7 
or a person appointed or elected to the office of 
assistant prosecuting attorney,°* must take the oath 
of office, although it has been held that deputies 
who have not taken the oath of office are officers 
de facto and their acts are valid in the absence 
of any fraud or improper motive.°® Attorneys pro 
tempore appointed to prosecute in the absence or 
disqualification of the prosecuting attorney must 


qualify. 
Nonresidents. 


§ 560, prohibiting attorneys who have 
received compensation from any per- 
son interested in prosecuting a per- 
son charged with felony from aiding 
in the prosecution, renders invalid a 
contract between an attorney and a 
person so interested to assist the 
prosecuting attorney on trial of the 
case). 

{d] Objection cured by withdraw- 
al of assistant.—Peo. v. Schick, 75 
Mich, 592, 42 NW 1008. 

[e] What constitutes criminal 
prosecution.—An action for the pen- 
alty imposed by 2 Comp. L. (1897) 
§ 4157, for obstructing a highway, 
jis not a criminal proceeding, and the 
prosecutor may employ private coun- 


sel. La Barre v. Bent, 154 Mich. 520, 
118 NW 6. 
44. McCurdy v. N. Y. L. Ins, Co., 


115 Mich. 20, 72 NW 996 (holding 
that neither 3 Howell St. Annot: § 
557, providing that no attorney shall 
be permitted to aid in prosecuting 
where he is interested in any civil 
cause depending on the same state of 
facts, nor 1 Howell St. Annot. § 560, 
prohibiting attorneys who have re- 
ceived compensation from any person 
interested in prosecuting a person 
charged with a felony from aiding in 
the prosecution, prohibits the em- 
ployment by a corporation of an at- 
torney to assist in the preliminary 
examination of one of its employees 
charged with embezzlement), 

45. State v. Huegin, 110 Wis, 189, 
85 NW _ 1046, 62 LRA 700. 


46. Peo. vy. Hurst, 41 Mich. 328, 
1 NW 1027. é 
47. Peo. v. Gerold, 265 Ill. 448, 107 


NE 165, AnnCas1916A 636; Wilson v. 
State, 16 Ind. 392; Com, v. Gibbs, 4 
Gray (Mass.) 146. 

“Tt has been held that an attorney, 
on terminating his employment, can- 
not thereafter act as counsel against 
his client in the same general mat- 
ter, even though while acting for his 
former client he acquired no knowl- 
edge which could operate to the 
client’s disadvantage in the subse- 
quent adverse employment. ... If 
this is the rule in civil cases, the law 
will not be less strict in criminal‘ 
proceedings, especially as to the duty 
in this regard resting upon counsel 
for the State. Such an officer is act- 
ing in a quasi-judicial capacity, and 
he and those associated with him 
should represent public justice and 
stand indifferent as between the ac- 
cused and any private interest. ... 
An attorney cannot be permitted to 
assist in the prosecution of a crim- 
inal case if by reason of his profes- 
sional relations with the accused he 
has acquired a knowledge of the facts 
upon which the prosecution is predi- 
cated or which are closely interwoven 
therewith. . .. It is unnecessary that 
the prosecuting attorney be guilty of 
an attempt to betray confidence; it 
is enough if it places him in a posi- 


[18 C. J.—43] 


A person may be permitted to 
assist or act for the prosecuting attorney, although 


» 


qualify,®°° and cannot perform any duties until they 


do.§ 


tion which leaves him open to such 
charge; and this disqualification may 
arise by reason of services rendered 
by him in a civil case as well as in 
a criminal case.” Peo. v. Gerold, 265 
ee 448, 478, 107 NE 165, AnnCas1916A 


[a] Illustration. — Counsel who 
represented a city treasurer in nego- 
tiations with his predecessor and suc- 
cessor relating to the conduct of the 
office and to the disposition of the 
funds cannot assist in the prosecu- 
tion of an indictment charging the 
treasurer with willfully refusing to 
deliver over funds in his care to his 
Successor. Peo. v. Gerold, 265 Ill. 
448, 107 NE 195, AnnCas1916A 636. 

48. State v. Halstead, 73 Iowa 376, 
35 NW 457; State v. Wilson, 223 Mo. 
173, 122 SW, 671. 

49. State v. Lewis, 96 Iowa 286, 
65 NW_ 295. 

50. Emerson y. State, 54 Tex. Cr. 
628, 114 SW 834 (holding that an at- 
torney is not disqualified from as- 
sisting the county attorney in a crim- 
inal prosecution by a conversation be- 
tween such attorney and accused 
which took place at the jail, where 
the attorney had called to see one of 
his clients, the only matter discussed 
being the fee which such attorney 
would receive in case he was em- 
ployed by accused). 

51. State v. Howard, 118 Mo. 127, 
24 SW 41; Jackson vy. State, 81 Wis. 
127, 51 NW 89. 

52. State vy. Corcoran, 7 Ida, 220, 
61 P 1034; State v. Novak, 109 Iowa 
717, 79 NW 465; Peo. v. Thacker, 108 
Mich. 652, 66 NW 562. 

53. Goldsberry v. State, 92 Nebr. 
211,,137 NW 1116; State v. Kent, 4 
N. D. 577, 62 NW 631, 27 LRA 686. 

_ ibaa rbigenase attorneys see supra § 


54. State v. Russell, 83 Wis. 330, 
333, 53 NW 441 (where the court said: 
“Could the court appoint a citizen 
and resident of another state to per- 
form the duties and to have all the 
powers of a district attorney of 
this state? Certainly not, any more 
than the people could elect such a 
person to the office of district attor- 
ney. Neither our laws nor courts 
recognize any attorneys at law but 
those of this state, except by spe- 
cial rule of comity or ex gratia.... 
But it is plain enough that the as- 
sistant counsel of our district attor- 
neys must be attorneys at law, and, 
if so, they must be of this state’). 
And see Ross v. State, 8 Wyo. 351, 
57 P 924 (where the trial court ex- 
cluded a foreign attorney from par- 
ticipating in the trial, and it was 
held on apneal that a rule excluding 
such an attorney does not prevent 
him from assisting outside the court 
room in preparing the case and con- 
sulting authorities). * 

55. Of prosecuting attorneys see 
supra § 18. 


In Louisiana the office of district attorney 
pro tempore is a statutory office and failure of a 


56. Fla.—Clinton v. State, 58 Fla. 
23, 50 S 580. But see Thalheim v. 
State, 38 Fla. 169, 20 S 938; Lam- 
bright v. State, 34 Fla. 564, 16 S 582 
(in which cases it seems to be inti- 
mated that counsel appointed to as- 
sist the prosecuting attorney should 
be sworn, but however this may be, 
no objection lies on the ground that 
the oath was not administered until 
after the jury were impaneled and 
the assistant had entered upon his 
duties; it is sufficient if he is sworn 
as soon as the attention of the 
court is called to the omission). 

Ga,—Lindsay v. State, 138 Ga. 818, 
76 SH 369. 

La.—State v. Cato, 116 La. 195, 40 
S 633. 

Mich.—Peo, v. Wright, 89 Mich. 70, 
50 NW 792. 

Mo.—State v. Taylor, 98 Mo. 240, 11 
SW_ 570. 

Nebr.—Johns v. State, 88 Nebr. 145, 
129 NW 247; Bush v. State, 62 Nebr. 
128, 86 NW 1062; Gandy v. State, 27 
Nebr, 707, 43 NW 747, 44 NW 108. 
Compare Goldsberry v. State, 92 
Nebr. 211, 1837 NW 1116 (holding that 
an assistant who is a member of the 
bar of another state must take the 
Oath provided by statute). 

Oh.—Martin v. State, 16 Oh, 364; 
Matter of Prosecuting Atty., 2 Oh. 
ee (Reprint) 602, 4 WestLMonth 

[a] Reason for rule.—It is not 
necessary that counsel appointed to 
assist the prosecuting attorney be 
sworn, since such an assistant can- 
not appear before the grand jury, 
nor can he perform any other of- 
ficial acts except such as are com- 
mon to every attorney, and therefore 
covered by his oath of admission to 
the bar. Matter of Prosecuting Atty., 
2 Oh. Dee. (Reprint) 602, 4 WestL 
Month 147. 

{b] In Florida Gen. St. (1906) § 
2880, relating to the appointment 
and qualification of “assistant souict- 
tor” has no application to attorneys 
appointed to assist the county solici- 
tor in the trial of a criminal prose- 


cution. Clinton v. State, 58 Fla. 23, 
50 S 580. 
57. Shattuck v. State, 11 Ind. 473. 
58. Peo. v. Trombley, 62 Mich. 


278, 28 NW 837; Murrey v. State, 48 
Tex. Cr. 219, 87 SW 349. 

59. Shattuck v. State, 11 Ind. 473. 

De facto deputies generally see 
supra § 78. 

60. Matter of Prosecuting Atty., 2 
Oh, Dec. (Reprint) 602, 4 WestL 
Month 147; Bethel v. State, 8 Okl. Cr. 
61, 126 P 698; Dodd vy. State, 5 Okl. 
Cr. 513, 115 P 632; Com. v. Havrilla, 
38 Pa. Super. 292. Compare Staggs v. 
State, 3 Humphr. (Tenn.) 872 (hold- 
ing that the record need not show 
that the prosecuting attorney pro 
tempore took the oath of office). 

61. Dodd vy. State, 5 Okl. Cr. 513, 
115 P 632. 
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person duly elected to that office to qualify within 
the time prescribed by law creates a vacancy,®? but 
a special district attorney appointed by the court 
upon the recusation of the district attorney need 
not take an oath of office.** Assistants to the dis- 
trict attorneys of the United States are required to 
take the oath prescribed for the district attorneys.** 

Time for objections. An objection to a prosecut- 
ing attorney pro tempore on the ground that he 
had not properly qualified must be made before 
going to trial.® 

[§ 87]. D. Tenure.% 
attorney pro tempore may be expressly created by 
law, in which case the tenure may be coterminous 
with that of the office of district attorney.®7 The 
same is true of a statutory assistant prosecuting 
attorney,®* and such assistant has been held not to 
be within the civil service law.*® But unless the law 
provides for a permanent incumbent, the tenure of 
office of a person appointed prosecuting attorney 
pro tempore cannot extend beyond the absence, dis- 
qualification, or incapacity of the regular incum- 
bent,7° or beyond the term of court at which he 
was appointed,” although on the latter point there 
is authority to the contrary.71% If the appointment 
may be made by the court or judge for the term, 


62. State v. Barrow, 30 La, Ann. |] 
657. 36 AmR 259. 


DISTRICT AND PROSECUTING ATTORNEYS 


The office of prosecuting 


[$$ 86-88 


in ease the prosecuting attorney fails to attend any 
term of court, a recorder who has no term of court 
must make a separate appointment in each particu- 
lar case.” 

[§ 88] E. Powers, Duties, and Liabilities.’ 
Assistants are appointed to aid the prosecuting at- 
torney in the discharge of the duties of his office. 
They have no authority to direct him, or, as against 
him, to control proceedings.** A proseeuting attor- 
ney may not delegate to a person other than a 
legally appointed and qualified assistant any power 
or authority involving official diseretion.’> If pre- 
sent himself, however, he may intrust to his asso- 
ciate the exclusive control of the ease,7® and it has 
been held that, after he has performed all of the 
preliminary acts in the prosecution that are in 
their nature official, he may withdraw and intrust 
the management of the trial to others.77 An assist- 
ant or deputy prosecuting attorney legally ap- 
pointed, or a prosecuting attorney pro tempore, is 
generally clothed with all the powers and privi- 
leges of the prosecuting attorney; and all acts done 
by him in that capacity must be regarded as if done 
by the prosecuting attorney himself.7® A person 
assisting the prosecuting attorney may read the in- 
dictment to the jury, notwithstanding the statute 


Kan.—State v. Wilson, 24 Kan. 189,| should rest upon the officer to whom 


it is confided.” McGarrah vy. State, 


63. State v. Buhler, 132 La. 1065, 
62 S 145. 

64. Rev. St. § 366. 

65. State v. Stephney, 137 La. 545, 
68 S 949 (where the objection was 
first made on motion in arrest of 
judgment). 

66. Of prosecuting attorneys see 
supra §§ 19-21. 

67. State v. Parlange, 26 La. Ann. 
— State v. Montgomery, 25 La. Ann. 


[a] A statute changing the mode 
of appointment of district attorneys 
pro tempore applies only where va- 
eancies exist, but does not abolish 
the office of district attorney pro 
tempore nor affect the tenure of one 
already occupying that office. State 
vy. Parlange. 26 La. Ann 548. 

68. Vredenburg v. Sexton, 87 N. J. 
L. 344, 94 A 396. 

69. Vredenburg v. Sexton, 87 N. J. 
L. 344, 94 A 396 (holding that an 
assistant prosecutor, appointed un- 
der the act of April 3, 1902 [P. L. p 
394], holds for the term of office of 
the prosecutor appointing him, and 
he is not within the Veterans’ Act 
of 1907 or the civil service law). 

70. Ex p. Diggs, 50 Ala. 78; State 
v. Hart, 133 La. 5, 62 S 161; Matter of 
Prosecuting Atty., 2 Oh. Dec. (Re- 
print) 602, 4 WestLMonth 147; State 
v. Manlove, 33 Tex. 798. 

71. State v. Manlove, 33 Tex. 798. 

7144. State v. Hart, 133 La. 5, 62 
S 161. 

72. Harris County v. Stewart, 91 
Tex. 133, 41 SW 650. F 

73. Of prosecuting attorneys see 
supra §§ 31-45. 

Authority to sigr indictment or in- 
formation see Indictments and Infor- 
mations [22 Cye 251, 279]. 

Civil liability of prosecuting attor- 
neys for acts of subordinates see 
supra § 46. 

. U. S—Moreland v. Marion 
County, 17 F. Cas. No. 9,794, 1 NY 
WklyDig 326; San Francisco v. U. S., 
21 F. Cas. No. 12,316, 4 Sawy. 553. 

Ala.—Johnson m. State, 13 Ala. A. 
140, 69 S 396 [certiorari den 193 Ala. 
682. 69 S 1020]. 

Cal.—Allen v. San Bernardino Co., 
72 Cal. 450, 14 P 18. 

Fla.—Sylvester v. State, 46 Fla. 
166, 35 S 142; Thalheim v. State, 38 
Fla. 169, 20 S 938. 

J11.—Hayner v. Peo., 213 Ill. 142, 72 
NE 792. 


Mass.—Com. v. Wilson, 2 Cush.| 10 Okl. Cr. 21, 25, 133-P 260. 


590; Com. v. Williams, 2 Cush. 582; 
Com. v. Tuck, 20 Pick. 356. 

N. D.—State v. Kent, 4 N. D. 577, 
63 NW 631, 27 LRA 686. 

SEP gee v. Scranton, 3 Pa. C. Pl. 
pe rae p. Gillespie, 3 Yerg. 

Tex.—Burkhard v. State, 18 Tex. 
A. 599. 

Wyo.—Sheridan County v. Hanna, 
9 Wyo. 368, 63 P 1054. 

“The district-attorney is the duly- 
constituted prosecuting officer of the 
commonwealth. He represents the 
public, and the duty of prosecuting 
all offenders is laid upon him. Spe- 
cial counsel, employed by private 
prosecutors, are allowed to assist in 
certain cases. But they merely take 
part by his courtesy. The burden 
of the case is always in contempla- 
tion, upon him.” Smith v. Scranton, 
supra. 

75. . Gilberts iv: 1 Peo. 121° Tl A, 
423; Engle v. Chipman, 51 Mich. 524, 
16 NW 886; Peo. v. Scannell, 36 Misc. 
40, 72 NYS 449;, White v. State, 10 
Okl. Cr. 633, 133 P 2€3; Viers v. State, 
10 Okl. Cr. 28, 134 P 80; McGarrah 
v. State, 10 Okl. Cr. 21, 133 P 260. 

[a] Reason for rule—(1) “The 
prosecuting attorney is a very re- 
sponsible officer, selected by the peo- 
ple and vested with personal dis- 
cretion intrusted to him as a minis- 
ter of justice, and not as a mere 
legal attorney. ... This discretion 
is official and personal, and our laws 
have only allowed its delegation on 
special grounds, where an assistant 
has been provided for by carefully 
guarded legislation. It is directly 
contrary to public policy to allow 
any general delegation of a prose- 
cutor’s powers, and the courts can- 
not recognize any such arrangement 
as forming a basis for personal com- 
pensation.” Engle v. Chipman, 51 
Mich. 524, 525, 16 NW _ 886. (2) 
“There are many reasons why a pow- 
er of this kind should be confined to 
the prosecuting officer. He is ex- 
pected to be impartial in abstaining 
from prosecuting, as well as in prose- 
ecuting, and to guard the real inter- 
ests of public justice in favor of all 
concerned. It is therefore of the 
highest importance to the public that 
this power should be carefully exer- 
eised, and that the _ responsibility 


[b] Appearance before grand jury. 
—The district attorney cannot dele- 
gate to special counsel employed by 
him any power or authority to go 
before a grand jury as his representa- 
tive to examine witnesses or advise 
the grand jury. Peo. v. Scannell, 36 
Mise. 40, 72 NYS 449. 

76. State v. Petrich; 122 La. 127, 
47 S 438; State v. Reid, 113 La. 890, 
87 S 866; State v. Anderson, 29 La. 
Ann. 774; State v. Russell, 26 La. 
Ann, 68. 

77. Carlisle v. State, 73 Miss. 387, 
19 S 207; Byrd v. State, 2>Miss. 247; 
State v. Addison, 2 S. C. 356; Jackson 
v. Com., 96 Va. 107, 30 SE 452. See 
also Sylvester y. State, 46 Fla. 166, 35 
S 142 (holding that a judgment of 
conviction of a felony will not be 
reversed because the state’s attorney 
after conducting the examination of 
witnesses and making the opening 
argument for the state, with the 
knowledge of defendant and without 
objection from him, absents himself 
from the court room during a portion 
of the argument of defendant’s coun- 
sel and of the counsel employed to as- 
sist the state). 

78. U. S.—Browne v. U. S., 145 
Fed. 1, 76 CCA 31; U. S..v. Twining, 
132 Fed. 129; U. S. v. Cobban, 127 
Fed. 713. 

Ark.—Cobb v. Scoggin, 85 Ark. 106, 
107 SW 188. 

bonk wie v. Magallones, 15 Cal. 


Ga—Davis v. State, 11 Ga. A. 10, 
74 SE 442. 
Pie caa ai Fees v. Lucas, 19 Hawail 

Ida.—State v. Corcoran, 7 Tda. 220, 
61 P 1034. 

Ind.—Choen vy. State, 85 Ind. 209. 

TIowa.—State v. Mathews, 133 Iowa 
398. 109 NW 616; State v. Kovolosky, 
92 Towa 498, 61 NW 223. 

Kan.—State v. Crilly, 69 Kan. 802, 
77 P 701; State v. Shearman, 51 Kan. 
686, 35 P 455. 

La.—State v. Daspit, 129 La. 752, 
56 S 661; State v. Moeling, 129 La. 
204, 55 S 764; State v. Montgomery, 
41 La. Ann. 1087, 6 S 803; State v. 
Kirby, 36 La. Ann. 988 mem; State 
yv. Ryder, 36 La. Ann. 294. 

Mich.—Peo. v. Trombley, 62 Mich. 
278, 28 NW 887. , 

Mo.—State v. Wilson, 200 Mo. 28, 
98 SW 68; Browne’s App., 69 Mo. A, 


, Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
s 


§ 88] 


declares that the elerk or prosecuting attorney 
“*shall’? or ‘‘must’’ read the indictment.”? 
assisting counsel may open the case to the jury °° 
and make the concluding argument for the prose- 
And this rule is generally followed, even 


eution,®! 


159; State v. Daly, 49 Mo. A, 184; 
State v. Hynes, 39 Mo. A. 569. 

Nebr.—Korth v. State, 46 Nebr. 631, 
65 NW 792. 

N. Y¥.—Peo. v. Seannell, 36 Misc. 
40, 73 NYS 449. 

Oh.—Matter of Prosecuting Atty., 
2 Oh. Dec. (Reprint) 602, 4 WestL 
Month 147, 

Okl.—Canada vy. Terr., 12 Okl. 409, 


72 P 375. 

Dias Com. v. Hayrilla, 38 Pa. Super. 
S. D.—State v. Phelps, 5 S. D. 480, 

59 NW 471. 


Tenn.—Harris y. State, 
287, 45 SW 438. 

Tex.—State v. Lackey, 35 Tex. 397; 
Daniels v. State, (Cr.) 77 SW 215. ~ 

{a] In city court.—Solicitor-gen- 
eral pro tempore, appointed by a 
judge of the superior court, has au- 
thority to act as ex officio solicitor of 
the city court of Savannah, when 
the judge of that court fails to des- 
ignate an attorney to act during the 
absence of the _— solicitor-general. 
Sten v. State, 11 Ga. A, 10, 74 SE 
442, 

[b] In appellate court.—Since, un- 
der the statute, it is the duty of the 
attorney-general to represent the 
state in all actions in the criminal 
court of appeals, an order of the dis- 
triet court, directing a person ap- 
pointed temporarily in lieu of the reg- 
ular county attorney to represent the 
state in prosecution of a ease in 
such court, is void. Comanche Coun- 
ty v. Fain, (Okl.) 166 P 896. 

ic] The district attorney need not 
be present when an iformation is 
prepared, signed, and filed by an as- 
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sistant district attorney. State v. 
Ryder, 36 La. Ann. 294. 
{d] Special assistant United 


States attorney—-A commission from 
the department of justice to an at- 
torney appointing him a special as- 
sistant to a district attorney is not 
to be construed with technical nice- 
ty, and such a commission appoint- 
ing an attorney as special assistant 
to a district attorney, to assist “in 
the preparation and trial” of cases of 
the United States against the officers 
of an insolvent national bank against 
some of whom indictments had previ- 
ously been refurned, is to be con- 
strued as having been given .under 
Rev. St. 363, and to authorize 
the person so commissioned to assist 
in the performance of any duties 
of the district attorney, including 
appearing before the grand jury to 
present evidence for new indictments. 
U. S.'v. Twining, 132 Fed. 129. 

fe] In Alabama under a special 
act, authorizing the judge of the 
county court in a particular county 
to appoint in misdemeanor cases a 
solicitor pro tempore in the absence 
of the solicitor of the judicial cir- 
cuit, a deputy solicitor for that coun- 
ty appointed by the circuit solicitor 
has not the right to represent the 
state in the prosecution of misde- 
meanors in that court, the solicitor 
pro tempore appointed by the court 
being the one authorized to conduct 
the proceedings. Douglass v. 
Prowell, 130 Ala. 580, 30 S 498. 

79. State v. Chocklett, 155 Iowa 
511, 1836 NW 534; State v. Crafton, 89 
Towa 109, 56 NW 257; Galloway v. 
Com., 4 KyL 720, 11 Ky. Op. 951 
(where no objection was made at the 
time). 

80. Ark.—Tiner v. State, 115 Ark. 
494, 501, 172 SW 1010. 

Ind.—Surber v. State, 99 Ind. 71. 

Kan.—State y. Wells, 54 Kan. 161, 
37 P 1005. 

Ky.—White v. Com., 120 Ky. 178, 
85 SW 753, 27 KyL 561; Roberts v. 
Com., 94 Ky. 499, 22 SW 845, 15 KyL 
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La.—State v. Mack, 45 La. Ann. 
1155, 14 § 141. 

Mo.—State vy. Boyer, 232 Mo. 267, 
134 SW 542; State v. Taylor, 98 Mo. 
240, 11 SW 570; State v. Robb, 90 Mo. 
30, 2 SW 1; State v. Stark, 72 Mo. 37. 
But see State v. Price, 111 Mo, A. 423, 
85 SW 922 (where the right of hired 
counsel or counsel voluntarily assist- 
ing in the trial, to open the case, was 
denied). 

Tex.—Himmelfarb y. State, 76 Tex. 
Cr. 173, 174 SW 586. 

Va.—Jackson v. Com., 96 Va. 107, 
30 SE 452. 

“Neither do we think the law re- 
quires that the prosecuting attorney 
himself shall make the opening state- 
ment to the jury. The purpose of it 
is to inform the jury of the issue to 
be tried and the testimony upon 
which the State intends to rely in 
proof thereof. This statement can 
be as well made by the attorney as- 
sisting in the prosecution as by the 
prosecuting attorney himself, and 
the law does not contemplate that it 
cannot be so made, but only that 
such a statement shall be made by 
some one representing the State, in 
the beginning of the trial. No error 
was committed in permitting this 
statement to be made by the attor- 
ney assisting in the prosecution.” 
Tiner v. State, supra, 

{a] Permission need not be of rec- 
ord.—At the request of the prosecut- 
ing attorney the associate counsel 
may be permitted to make the open- 
ing argument in a criminal prosecu- 
tion, and it is immaterial whether or 
not the permission is made a matter 
of record; nor does it make any dif- 
ference whether he was employed in 
the case or appears’ gratuitously. 
State v. Robb, 90 Mo. 30, 2 SW 1. 


81. Ala.—Shelton y. State, 1 Stew. 
& P. 208. 

Ark.—Coon v. State, 109 Ark. 346, 
166 SW 226. 


Cal.—Peo. v. Powell, 87 Cal. 348, 
25 P 481, 11 LRA 75; Peo. v. Murphy, 
47 Cal. 103; Peo. v. Strong, 46 Cal. 
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Fla.—Sylvester v. State, 46 Fla. 
166, 35 S 142. 

Ga.—Griffin v. State, 15 Ga. 476. 

Ida.—State v. Williams, 4 Ida. 502, 
425 Py 5143 

Iowa.—State yv. Novak, 109 Iowa 
717, 79 NW 465; State v. Helm, 92 


Towa 540, 61 NW 246. 
Kan.—State v. Smith, 50 Kan. 69, 


31 P 784. 

Ky.—Catron v. Com., 140 Ky. 61, 
130 SW 951. 

La.—State vy. Mack, 45 La. Ann. 
1155, 14 S 141. 


Mo.—State v. Coleman, 199 Mo. 112, 
97 SW 574; State v. Hamilton, 55 Mo, 
520; State v. Waltham, 48 Mo. 55. 

Pa.—Com. v. Hisenhower, 181 Pa. 
470, 37 A 521, 59 AmSR 670. 
peg mre ADEBBE AA v. State, 10 Yerg. 

Utah.—Peo, v. Calton, 5 Utah 451, 
16 P 902. 

Va.—Jackson v. Com., 96 Va. 107, 
30 SE 452; Sawyers v. Com., 88 Va. 
356, 18 SE 708. 

82. State v. Novak, 109 Iowa 717, 
79 NW 465; Catron v. Com., 140 Ky. 


61, 130 SW 951; State v. Coleman, 
199 Mo. 112, 97 SW _ 574; State v. 
Robb, 90 Mo. 30, 2 SW 1; State v. 


Stark, 72 Mo. 37. But see State v. 
Price, 111 Mo. A. 428, 85 SW 922 
(holding that under Rev. St. [1899] 
§ 2627, prescribing the order of trial 
in criminal cases, and providing that 
the prosecuting attorney must first 
state the case, an objection by de- 
fendant to the prosecuting attorney 
delegating to hired counsel the open- 
ing statement should be sustained). 
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in those jurisdictions where the statute provides that 
the prosecuting attorney ‘‘must’’ or ‘‘shall’’ state 
the case to the jury and conclude the argument.®? 
But it has been held that attorneys who act as 
prosecuting witnesses should not be permitted to 


[a] Construction of statutes.—(1) 
“Reference is made to section 5372 
of the Code, which prescribes the or- 
der of trial in criminal cases, as to 
reading of tHfe indictment, and state- 
ment of the plea, the preliminary 
statements of counsel for the state 
and for the defense, and the order 
of presenting the evidence, after 
which the section provides: ‘When 
the evidence is concluded, unless the 
case is submitted to the jury on 
both sides without argument, the 
county attorney must commence, the 
defendant follow by one or two coun- 
sel, at his option, unless the court 
permit him to be heard by a larger 
number, and the county attorney con- 
clude, confining himself to a re- 
sponse to the argument of defend- 
ant’s counsel.’ It is thought, because 
of this language, the county attorney 
being specified, that none but a coun- 
ty attorney can participate in the 
argument to the jury on behalf of the 
state. The same section says: ‘The 
clerk or county attorney must read 
the indictment and state the defend- 
ant’s plea to the jury.’ That lan- 
guage is just as mandatory as that 
in regard to the argument being made 
by the county attorney, and in State 
v. Crafton, 89 Iowa 109, 56. NW. 257 
where an attorney kas been employed 
by private parties to assist the coun- 


_ty attorney, and read the indictment 


to the jury, we held that in so doing 
he was acting as county attorney, 
and that there was no error in his 
so doing. We think, in the use of 
the term ‘county attorney’ in the sec- 
tion, the legislature intended no more 
than to specify the legal representa- 
tion of the state on the trial, wheth- 
er the county attorney in fact, or one 
who was legally assisting him.” 
State v. Novak, 109 Iowa 717, 736, 79 
NW 465. (2) “It has been repeatedly 
held by this court to be permissible 
and has long been the _ practice 
throughout the State, for employed 
counsel to be permitted to make the 
elosing argument for the Common- 
wealth in felony cases if the Com- 
monwealth’s Attorney assents to it. 

. In truth, there.is no more rea- 
son for denying employed or special 
counsel the closing argument to the 
jury, than for denying them the 
right to make any argument at all. 
Section 227, Criminal Code, is: ‘Un- 
less the case be submitted to the 
jury without argument, the defend- 
ant or his counsel shall commence, 
and the counsel for the Common- 
wealth shall conclude, the argument 
to the jury, unless the plea be a 
former conviction or acquittal, when 
the order of argument shall be re- 
versed.’ ... It is significant that 
section 227, Criminal Code supra, 
does not require the Commonwealth's 
Attorney, or his official assistant, to 
close the argument for the prosecu- 
tion, but requires that it shall be 
done by counsel for the Common- 
wealth, meaning any counsel appear- 
ing in that cause for the Common- 
wealth. It may be conceded that the 
Commonwealth’s Attorney, and coun- 
ty attorney, control the prosecution 
as counsel, and might even reject 
all other assistance. Instances are 
easily imaginable where the official 
legal counsel for the State ought to 
reject proffered services of other 
counsel. But where other counsel 
are admitted into the case, in those 
particulars pertaining to the duties 
of a barrister which are not required 
by statute to be done by the official 
attorney of the Commonwealth, they 
may perform as the Commonwealth’s 
Attorney or county attorney might.” 
Catron v. Com., 140 Ky. 61, 63, 130 
SW 951. 
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open and close to the jury on behalf of the state. 
Special counsel for the state may be permitted to 
conduct the examination of witnesses for the state.®* 
Assistant counsel may pray judgment of the court 
sentencing a prisoner to the death penalty on a 
Where collusion between 
the prosecuting attorney and defendant is shown 
the former may be relieved from further duty in 
the trial and the assistant prosecuting attorney be 
allowed to conduct the prosecution in his stead.*é 
The powers of a special prosecutor appointed to 
prosecute a particular class of cases must be con- 


verdict of conviction.®> 


fined to cases of that class.§7 
Liabilities. 
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83. State v. Price, 111 Mo. A. 423, 
85 SW 922. 

84. State v. 245 Mo. 465, 
150 SW 1051. 

85. State v. Conly, 130 N. C. 683, 
41 SE 534. 

86. State v. Smith, 8 Oh. Dec. (Re- 
print) 136, 5 CineLBul 881. 

87. State v. Maben, 5 Okl. Cr. 581, 
114 P 1122, 

{a] Enforcement of prohibitory 
liquor law.—L. [1907, 1908] ¢c 69 art 3 
§ 24, giving the governor power to 
appoint an attorney as counsel for 
the governor, who shall, at the gov- 
ernor’s direction, assist in enforcing 
the provisions of the prohibitory en- 
forcement act and other laws and 
perform such other duties as the 
governor may require and who shail 
have all the powers of county attor- 
neys in their respective counties, does 
not confer upon counsel for the gov- 
ernor appointed under such act au- 
thority to exercise the powers of 
county attorneys in cases other than 
those involving violations of the pro- 
hibitory law. State v. Maben, 5 Okl. 
Cr. 581,114 P 1122. 

88. In re Leaken, 137 Fed. 680. 

[a] Illustration. — An _ assistant 
United States district attorney ap- 
pointed by a United States district 
judge, as authorized by the act of 
May 28, 1896 [29 U. S. St. at L. 181 
c 252 § 8], is an officer of the court, 
and where a person, in his official 
capacity as such assistant district 
attorney, procures the production of 
state court records before a federal 
grand jury’ under an ordinary sub- 
poena duces tecum, and thereafter 
holds possession of such records as 
such attorney, he is not subject to 
punishment for contempt of the 
state court for failure to return such 
records on demand.. In re Leaken, 
137 Fed. 680. 

89. Of prosecuting attorneys see 
supra §§ 48-77. 

90. See supra § 48. 

91. Ala.—Henry v. State, 76 S 417; 
Roden v. Griffin, 179 Ala. 633, 60 S 
925; Trapp v. State, 120 Ala. 397, 24 
S 1001; Banks v. State, 96 Ala. 41, 
11 S 469. 

Ark.—Goad v. State, 73 Ark. 458, 84 
SW 6388. 

Cal.—Freman v. Marshall, 137 Cal. 
159, 69 P 986; McPhail v. Jefferds, 
130 Cal. 480, 62 P 735. 

Colo.—Hinsdale County v. 
159 Colo. A. 59, 70 P 159. 

Ga.—Mize v. Blalock, 71 Ga. 861. 


Finley, 


Crump, 


Tll.—Peo. v. Blevins, 251 Ill. 381, 
96 NE 214, AnnCas1912C 451. 
Ind.—Tull v. State, 99 Ind, 2388; 


Carroll County v, Pollard, 17 Ind. A. 
470, 46 NE 1012. But see Clay Coun- 
ty v..McGregor, 171 Ind. 634, 87 NE 1, 
17 AnnCas 333; Turner v. Elkhart 
County, 158 Ind. 166, 63 NE 210 
(holding, under a later statute, that 
the court could not bind the county 
to pay for the services of a_ per- 
son appointed to assist in the prose- 
cution of a criminal case where there 


An assistant United States district 
attorney cannot be punished for contempt by a 
state court for acts done in his official capacity.®* 
F. Compensation *°—1. In General. The 
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their assistants, 


vices.°? 


jas no existing appropriation there- 
or). 

Iowa.—State v. Miller, 132 Iowa 
587, 109 NW 1087; Stone y. Marion 
County, 78 Iowa 14, 42 NW 570; Work 
v. Wapello County, 73 Iowa 357, 35 
NW 452; White v. Polk County, 17 
Iowa 418. 

_Ky.—Terrell v. Trimble County, 128 
Ky. 519, 108 SW 848, 33 KyL 364. ~ 

Mass.—Wier v. Com., 225 Mass. 
309, 114 NE 305. 

Mich.—Sneed v. Peo., 38 Mich. 248. 

Minn.—Peterson v. Koochiching 
County, 133 Minn. 348, 158 NW 605; 
Mathews v. Lincoln County, 90 Minn. 
348, 97 NW 101. 

Mont.—Penwell v. Lewis, 
County, 23 Mont. 351, 59 P 167. 

Nebr.—Sands v. Frontier County, 
42 Nebr. 837, 60 NW 1017; Fuller v. 
Madison County, 33 Nebr. 422, 50 
NW. 255. 

N. Y.—Peo. v. Neff, 191 N. Y. 286, 
84 NE 68 [aff 121 App. Div. 44, 105 
NYS 559]; Peo. v. Genesee County, 
61 App. Div. 545, 70 NYS 578, 15 N. Y. 
Cr. 463 [aff 168 N. Y. 640 mem, 61 NE 
1133 mem]. 

Oh.—Commn. vy. State, 60 Oh. St. 
475, 54 NE 519; Geauga County v. 
Osborn, 46 Oh. St. 271, 20 NE 333; 
State v. Hocking County, 40 Oh. St. 
331; State v. Wallace, 24 Oh. St. 597; 
State v. Franklin County, 20 Oh. St. 
421; Weldy v. Board of Comrs., 8 Oh. 
Dec. (Reprint) 767, 9 CincLBul 353; 
State v. Moore, 1 Oh. Dec. (Reprint) 
506, 10 WestLJ 219. 

Okl,.—Comanche County v. Fain, 
166 P 896; Johnston v. Murray Coun- 
ty, 158 P 164. 

Pa.—Edwards v. Allegheny County, 
181 Pa. 216, 37 A 337; Com. v. Grier, 
152 Pa. 176, 25 A 624. 

Tex.—Harris County v. Stewart, 91 
Tex. 133, 41 SW 650. 

» Wis.—Williams v. Dodge County, 
95 Wis. 604, 70 NW 821. * 

[a] Nature of services.—(1) Un- 
der Comp. L. (1915) § 2418, where 
prosecuting attorney appointed an 
assistant, appointee could recover 
payment for services performed in 
good faith in preparation for trial, 
as well as on trial of cases. Mac- 
Gillis v. Alcona County, 197 Mich. 40, 
163 NW 485. (2) A person appointed 
to act temporarily as county attor- 
ney is entitled to compensation for 
services in examining a case made, 
and correcting it for appeal, although 
attorney-general would represent the 
state on appeal. Comanche County v. 
Fain, (Okl.) 166 P 896. 

[b] Increase of compensation.— 
Where a statute fixing compensation 
prescribes that it shall be a certain 
proportion of the salary of a dis- 
trict attorney, namely, a certain sum, 
the salary of an assistant is not auto- 
matically increased by a statute in- 
creasing the salary of the district 
attorney. Wier v. Com., 225 Mass. 
309, 114 NE 305. 

{c] Services performed before ap- 
pointment.—Under Comp. L. (1915) § 


etc., 
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deputy, like his principal, at common law received 
nothing for his services.°® Salary or fees being now 
generally provided, to be paid prosecuting attorneys, 


substitutes, or deputies appointed 


by authority of law are entitled to compensation, 
and the county is liable therefor.®+ 
to compensation is usually based upon express stat- 
utory provisions,®? it has been held that, in the 
absence of statute, a prosecuting attorney pro tem- 
pore, or one appointed to assist in the trial of a 
case, cannot recover from the county for his ser- 
In other jurisdictions it is held that there 
is an implied right to compensation in such ease, 
although the statute makes no express provision 
therefor.°* But a person employed by the prosecut- 
ing attorney to assist him in a proceeding in behalf 
of the county cannot recover from the county for 


Since the right 


2418, a county is not liable for ser- 
vices in preparation of cases per- 
formed by prosecuting attorney’s as- 
sistant before appointment as such. 
MacGillis v. Aleona County, 197 Mich. 
40, 163 NW 485. 

{d] City attorney representing the 
state.—Under Houston city charter § 
16 (Spec. L. 23rd Leg. p 19 § 16), 
requiring the city attorney to rep- 
resent the state in the recorders’ 
court if necessary when requested to 
do so in prosecution of violations of 
the penal code, he is entitled to the 
same fees in such cases as would be 
payable to the district or county at- 
torney for like services, irrespective 
of his compensation as city attorney. 
Harris County v. Stewart, 91 Tex. 
133, 41 SW 650. 

92. See statutory provisions; and 
cases supra note 91. 

93. Kouns v. Draper, 43 Mo. 225; 
State v. Patterson, 152 Mo. A. 264, 
132 SW 1183; State v. Second Judicial 
Dist. Ctii 52 Mont. 371, 157-P 1157; 
Cuming County v. Tate, 10 Nebr. 193, 
4 NW 1044; In re Herring, 10 Kulp 
(Pa.) 74. 

{a] Attorney appointed in pro- 
ceeding for removal of county attor- 
ney is not entitled to compensation 
for his services in the absence of 
statutory provision therefor. State 
v. Second Judicial Dist. Ct., 52 Mont. 
871, 157 P 1157. 

{b] Construction of statute.— 
“Section 26, chapter 18, [Gen. St. 
(1865)] is constructed on the theory 
that. cases would arise where the 
county attorney might be unable to 
attend, and accordingly provides, sub- 
stantially, that in such cases some 
other person may be brought in to 
‘prosecute for him,’ not the State. 
The attorney is at liberty, and it is 
apparently his duty, to appoint some 
person to appear as his substitute in 
his absence, and render the service 
which the law requires at his hands, 
and which it is his official duty to 
cause to be performed. It is not to 
be considered, in such cases, that 
the office of county attorney is there- 
fore vacant, and that the State or 
county is to be charged with the ser- 
vices which the law makes it the 
duty of the official attorney to per- 
seh Kouns v. Draper, 43 Mo. 225, 
227. 

94. Colo.—Hinsdale County v. 
Crump, 18 Colo. A. 59, 70 P 159. 

Ind.—Tull v. State, 99 Ind. 238. 

Iowa.—Hyatt v. Hamilton County, 
121 Iowa 292, 96 NW §55, 100 AmSR 
354, 63 LRA 614; White v. Polk 
County, 17 Towa 413; Hall v. Wash- 
ington County, 2 Greene 473. 

Ky.—Terrell v. Trimble County, 128 
Ky. 519, 108 SW 848, 33 KyL 364. 

Minn.—Mathews v. Lincoln Coun- 
ty, 90 Minn. 348, 97 NW 101. 

Okl.—Johnston v. Murray County, 
158 P 164. , 

Wis.—Dane County v. Smith, 13 
Wis. 585, 80 AmD 754. 

' And see cases supra note 91. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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his services in the absence of an express contract. 
An assistant, deputy, or substitute cannot recover 
for services in cases which he is not authorized to 
prosecute;** nor ean he recover fees in eases which 
do not come within the statute allowing them.®7 
A person appointed to act for the prosecuting at- 
torney is not entitled to recover compensation for 
services not actually rendered,®* and if appointed 


without authority of law he is not 


thing, notwithstanding the services have been ren- 
Whether an attorney assist- 


dered and accepted.®® 


[a] Reason for rule—(1) “The 
State does not expect a man’s ser- 
vice without fair compensation, nor 
can it, without violating the Con- 
stitution, compel an attorney to ren- 
der services gratuitously. When the 
court directs a member of its bar to 
assist in the prosecution of a person 
accused of crime, it requires of him 
the bestowal of time, learning and la-, 
bor, and these are things of value, 
for which justice, as well as the 
paramount law, requires that reason- 
able compensation shall be made,” 
Tull v. State, 99 Ind. 288, 241... (2) 
“It would seem that the legislature, 
in adopting this law, evidently un- 
derstood and contemplated that the 
county was to be liable where the 
substitute to meet the existing neces- 
sity was appointed in place of the 
regular official; for it is therein pro- 
vided in effect that, where such ap- 
pointment had been made to assist 
the county attorney at his request, 
the compensation should not be paid 
by the county, but by that official 
himself. The inquiry is thus sug- 
gested, why prescribe that the regu- 
lar county attorney shall pay for the 
assistant he has selected to act with 
him, that the county do not pay 
therefor, unless it was purposed to 
imply that, where the substitute was 
appointed in his place by the court, 
when the county attorney could not 
request the same, the _ substitute 
would be paid by the county? This 
is but the application of a very fa- 
miliar maxim, ‘Expressio unius est 
exclusio alterius,’ to avoid unjust and 
illegal results. It is but manifestly 
just that we should give force to this 
implication, rather than to hojd that 
the legislature can command the time 
and services of any citizen not of- 
ficially, but professionally, Which does 
not concern the taxing power of the 
state, but relates exclusively to his 
private calling, for which he is to 
receive no remuneration. It might 
as well be said that the physician, 
surgeon, architect, or any other per- 
son should render gratuitous bene- 
factions as that a lawyer must de- 
vote his time and labor to a particu- 
lar case for nothing.” Mathews v. 
Lineoln County, 90 Minn. 348, 353, 97 
NW 101. 

95. Powers v. Calhoun County, 172 


Mich. 670, 188 NW 266 


96. State v. McNair, 70 Ark. 65, 
66 SW 144. 
97. Phillips County v. Jackson, 85 


Ark. 382, 108 SW 212; State v. Pat- 
terson, 152 Mo. A. 264, 132 SW 1183 
(holding that statutes providing for 
compensation must be strictly con- 
strued), 

[a] TWlustration—A eaten prose- 
cuting attorney, filing an forma- 
tion under Kirby Dig. § 6388, is not 
entitled to a fee for conviction, where 
defendant pleads guilty. Phillips 
County v. Jackson, 85 Ark. 382, 108 
SW 212. 

[b]_ In counties where fees are 
abolished.—Rev. St. (1909) § 1013, 
providing that if a prosecuting at- 
torney is sick or absent, the court 
shall appoint some person to dis- 
charge the duties of the office until 
the proper officer resumes the dis- 
charge thereof, and § 1014 declaring 
that the person so appointed shall 
possess the same powers and receive 
the same fees as the proper officer 
would if present, the word “fees,” 
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fixed by statute 


entitled to any- 


as so used, will not be construed as 
synonymous with “salary,” and such 
section has no application to counties 
in whien the prosecuting attorney re- 
ceives an annual salary, and is re- 
quired to account for and pay ‘into 
the county treasury all fees received 
by him by virtue of his office. State 
Py arhereons 152 Mo. A. 264, 182 SW 
98. State v. Miller, 132 Iowa 587 
109 NW 1087; O’Connor v. East Baton 
Rouge Parish, 31 La. Ann, 221. 

[a] Rule applied.—Where an al 
lowance made to an attorney ap- 
pointed by the court to act for the 
county attorney, who was disquali- 
fied, was made to cover services ren- 
dered not only before the grand jury, 
but in the prosecution of the case, 
and the appointee was unable to 
complete the services because a suc- 
ceeding county attorney was elected 
and qualified before the trial, the al- 
lowance will be set aside. State v. 
Miller, 132 lowa 587, 109 NW 1087. 

99. Ark.—wWilliford v. Eason, 110 
Ark. 303, 161 SW 498. 


Iowa.—State v. Miller, 132 Iowa 
587, 109 NW 1087; Seaton v. Polk 
County, 59 Iowa 626, 13 NW. 725; 


Foster v. Clinton County, 51 Iowa 541, 
2 NW 207; Tatlock v. Louisa County, 
46 Iowa 138; Blair v. Dubuque Coun- 
ty, 27 Iowa 181; Davis v. Linn Coun- 
ty, 24 Iowa 508. 

Ky.—Sims v. Com., 116 Ky. 1, 74 
SW 1097, 25 KyL 282, 

Mo.—BElliott v. Jackson County, 194 
Mo. 532, 92 SW 480; Kouns v. Draper, 
43 Mo. 225. 

Nebr.—Sands v. Frontier County, 
42 Nebr. 837, 60 NW 1017; Cuming 
County v. Tate, 10 Nebr. 1938, 4 NW 


1044, 

N. Y.—Peo. v. Neff, 191 N. Y. 286, 
84 NE 68 [aff 121 App. Div. 44, 105 
NYS 559]; Peo. v. Coler, 65 App. Div. 
217, 72 NYS 564. 

Pa.—In re Herring, 10 Kulp 74. 

8. D,—State v. Marshall County, 
14 8S. D. 149, 84 NW 775. 

Tenn.—McHenderson *v. Anderson 
County, 105 Tenn. 591, 59 SW 1016. 

Tex.—Harris County v. Stewart, 17 
Tex. Civ. A. 1, 48 SW 52 (holding 
that, if a city attorney has no right 
to represent the state unless there 
is no county attorney, a petition by 
the city attorney to recover for fees 
from the county for the prosecution 
of criminals must allege that there 
was no city attorney). 

See State v. Lauder, 11 N. D. 136, 
90 NW 564 (where it was held that 
while the court might appoint an 
attorney pro tempore to prosecute, 
the state’s attorney being in court 
and refusing to file an information 
or prosecute the action, and no claim 
being made that he was “unable” 
to perform his duties on account of 
bodily or mental disability, the court 
had no authority by a summary and 
ex parte order to deduct any part of 
his salary as compensation for his 
appointee, as none of the statutory 
conditions authorizing such an order 
existed). 

{a] Tustrations.—(1) A county 
is not liable to an attorney for his 
fee in representing it in a habeas 
corpus proceeding, although he was 
appointed by the judge in the ab- 
sence of the district attorney, where 
the latter had not been notified of 
the proceeding, as required by law. 
Miller v. Buena Vista County, 68 
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ing the prosecution is to receive compensation ‘is 
immaterial to the defense. 
is usually preseribed by the statute.” 

Extra compensation. Where a deputy’s salary is 


The mode of payment 


at a specified sum per annum, the 


county court may not allow him extra compensation 
for services as prosecuting attorney,’ and a con- 
tract by a prosecuting attorney to pay a deputy 
more compensation than that provided by law is 
contrary to public policy and void.t 
by a county board to pay for services outside the 


But a contract 


Iowa 711, 28 NW 31. (2) Attorneys 
employed by the insurance commis- 
sioner to prosecute an appeal in a 
criminal case against an insurance 
agent for soliciting life insurance 
without a license were not entitled to 
compensation from the state, as such 
employment was not authorized. 
Sims v. Com., 116 Ky: 1, 74 SW 1097, 
25 KyL 282. (3) A county is not 
liable for services rendered at the 
instance of the county attorney, with- 
out the previous authorization or sub- 
sequent official ratification qf the 
county board, Card v. Dawes Coun- 
ty, 71 Nebr. 788, 99 NW 662. 

{b] Services in supreme court.— 
Since it is the duty of the attorney- 
general to represent the state in the 
supreme court in all cases where the 
state is interested, the circuit court 
has no authority to make an order 
directing the county to pay for the 
services of an attorney appointed by 
the court to argue an appeal in the 
supreme court, in a case where the 
state’s uttorney was disqualified by 
reason of a previous connection with 
the case as attorney for the defend- 
ant. State v. Marshall County, 14 
S. D. 149, 84 NW 775. 

[ec] De facto officer.—A person 
acting as a deputy prosecuting at- 
torney under the district prosecuting 
attorney, whose appointment was not 
in writing and was not approved by 
the circuit court, was not a de jure 
but a de facto officer not entitled to 
collect the fees of the office.. Willi- 
ford y. Eason, 110 Ark. 308, 161 SW 


498. 

{d] If a prosecuting attorney re- 
tires because he disagrees with the 
court as to the manner of conducting 
the case, private counsel who has 
been assisting him and who con- 
tinues the prosecution under the di- 
rection of the court does not become 
acting state's attorney, and is not 
entitled to any compensation as 
such. In re Herring, 10 Kulp (Pa.) 

1. Bowner v. State, 55 Tex. Cr. 
416, 116 SW 798. 

2. See statutory provisions. 

[a] Payment out of convict fund. 
—Under Code (1896) §§ 5522, 5529, 
providing that the solicitor’s fee re- 
quired to be taxed against a person 
convicted of crime by § 4561 shall 
belong to the state where the convic- 
tion was secured by a salaried solici- 
tor, and to the solicitor if secured by 
solicitor pro tempore, and Code (1896) 
p 214, and § 44381 et seq., providing 
that certain bills of costs in a crim- 
inal case, including a solicitor’s fee 
where the conviction was secured by 
a person not a salaried solicitor, shall 
be paid by the state out of the con- 
vict funds, if conviction is secured 
by a solicitor pro tempore, he is en- 
titled to payment by the state, out 
of the convict funds, of the fee taxed 
against defendant by § 4561. Trapp 
v. State, 120 Ala. 397, 24 S 1001. 

3. McKenna v. McHaley, 62 Or. 1, 


123 P 1069. 

4 Cobb v. Scoggin, 85 Ark. 106, 
107 SW 188. See generally Contracts 
§ 878; Officers [29 Cyc 1426]. 

fa] Rule applied.—A deputy dis- 
trict attorney is not entitled to ex- 
penses incurred in maintaining an 
official office which the statute does 
not require him to maintain, Trow- 
bridge v. El Paso County, 57 Colo, 
106, 140 P 195, 


~ vidual. 


\ 
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official duties of an assistant prosecuting attorney 


is enforeeable.> 


Expenses incurred by a deputy prosecuting at- 
torney in procuring testimony in criminal cases are 
a valid claim against the ecounty,® but he is not 
entitled to an allowance for expenses not author- 


ized by law.? 
Liability of private persons. 


pensation from private persons, 
forms acts at their request and 
promise to pay.§ 
Division of fees. 
5. Browning v. Tarrant County, 50 
Tex. Civ. A. 619, 111 SW 748. 
6 McKenna v. McHaley, 62 Or. 1, 


123 P 1069. 
7. Trowbridge v. El Paso County, 


57 Colo. 106, 140 P 195. 

8. Coggeshall v. Conner, 31 Okl. 
113, 120 P 559, 89 LRANS 81, AnnCas 
1918D 577. 

fa] “It is against public policy 
for a public officer to be allowed 
private compensation for the per- 
formance of any duty as a _ public 
officer. The very moment that. the 
plaintiff was appointed by the dis- 
trict court as a special prosecuting 


officer to prosecute this case, for the 
purposes of that case he then and 
there became a public officer, and for 
any . service rendered in that ap- 
pointment he would not be entitled to 
recover as against a private indi- 
As to whether there is a 
provision of law for him to be com- 
pensated out of the public treasury, 
that is not essential here to be de- 
termined, It may be that there is no 
provision of law for such compensa- 
tion out of the public treasury, but 
it is certainly against sound public 
policy to permit an attorney to be 
appointed as a special prosecutor 
when the regular county attorney 
is disqualified, and to receive private 
compensation for such services.” Cog- 
geshall v. Conner, 31 Okl. 113, 115, 
120 P 559, 389 LRANS 81, AnnCas 
1918D 577. 

9. Banks v. State, 96 Ala. 41, 11 
S 469. And see Goad v. State, 73 
Ark. 458, 84 SW 688 (holding that 
if the law provides a special deputy 
to prosecute certain cases before 
magistrates, and for a fee to be paid 
him on conviction, namely, the same 
fee allowed for conviction in the 
circuit court, on conviction before a 
magistrate and affirmance in the cir- 


euit court, both he and the regular 
state’s attorney are entitled to such 
fee). 


10. Compensation of prosecuting 
attorneys see supra §§ 67-69. 

ll. See statutcry provisions; and: 

Ala—Roden v. Griffin, 179 Ala. 633, 


60 S 925. 
Cal.—Freman v. Marshall, 137 Cal. 


159,, 69 P. 986, 
Mass.—Wier v. Com., 225 Mass. 309, 
Hoochiching 


114 NE 3805. 

Minn.—Peterson — vy. 

County, 188 Minn. 848, 158 NW 605. 
Oe Chaban v. Wallace, 24 Oh. St. 
od . 

Pa.—Edwards v. Allegheny County, 
181 Pa. 216, 37 A 337 

fa] 
provision of the California County 
Government Act of 1898 that the dis- 
triet attorney may appoint one as- 
sistant at a salary of two thousand 
dollars, and two deputies at a salary 
of one thousand ae hundred dollars 
per annum, does f mean one thou- 
sand five hundred dollars for the two 
deputies, but for each. Freman v. 
Marshall, 1387 Cal. 159, 69 P 986. 

[b] An assistant appointed under 
a special act is not entitled to the 
compensation provided for assist- 
ants in counties of a certain class. 
Mdwards v. Allegheny County, 181 Pa, 
216, 37 A 337, 


A special prose- 
eutor appointed by the court cannot recover com- 
although he per- 


If the same fee is provided by 


Construction of, statute —The 
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other.® 


for which they | authorities.!* 


12. Ark.—Spence v. men County, 

122 Ark. 157, 182 SW 57 
Ga.—Mize v. Blalock, tt Ga. 861. 

Ind.—Tull v. State, 99 Ind, 238. 

lowa.—State v. Miller, 132 Iowa 
587, 109 NW 1087; Stone v. Marion 
County, 78 Iowa 14, 42 NW 570 

N. J.—State v. Ocean County, 47 
No Fe Te 47," 1 Ao “701, 

N. Y.—Peo. v. Coler, 35 Misc. 454, 
71 NYS 127 [rev on other grounds 67 
App. Div. 619 mem, 73 NYS 1144 
mem], 

Oh.—Com. v. State, 60 Oh. St. 475, 
54 NB 519; Geauga County v. Osborn, 
46 Oh. St. 271, 20 NE 383; State v. 
Hocking County, 40 Oh. St. 331; State’ 
v. Moore, 1 Oh. Dec. (Reprint) 506, 
10 WestLJ 219. 

Wis.—Williams v. Dodge County, 
95 Wis. 604, 70 NW 821. 

See cases infra notes 14, 16-18. 

[a] Excessive allowance. — (1) 
Where an attorney was appointed to 
act as county attorney in a matter 
before the grand jury, in which the 
county attorney was interested, and 
an. indictment was returned, but be- 
fore the trial the order appointing the 
attorney was revoked, and the court, 
in fixing the compensation for the 
attorney, made an allowance to cover, 
not only the services rendered be- 
fore the grand jury, but also in the 
prosecution of the case, it was held 
that as the attcrney could not earn 


compensation for prosecuting the 
case, the allowance was_ errone- 
ous. State v. Miller, 132 Iowa 
587, .109. NW — 1087. (2). Under 


Code § 3804, authorizing the district 
court to appoint an attorney for the 
county attorney in case of his dis- 
ability, and to fix for his services a 
reasonable compensation, where the 
district court appointed an attor- 
ney to act for the county attorney in 
a case before the grand jury wherein 
the county attorney was under dis- 
ability by reason of interest, and also 
“to act as county attorney in another 
matter” before the grand jury, and 
then, by general order, fixed the pay- 
ment of the attorney for his ser- 
vices, it was held that the order fix- 
ing. the compensation was invalid, 
as it must be assumed that payment 
for services under tne order appoint- 
ing the attorney to act in “another 


matter’ was included. State v. Mil- 
ler, Supra. 
{b] Repeal of statute.——Under L. 


(1892) c¢ 686, repealing L. (1874) ¢ 
323, and reénacting the provision of 
ec 823 so far as it authorizes the dis- 
triet attorney to employ counsel, but 
excepting the county of New York 
from its operation, a certificate of 
the justice presiding in such county 
for the compensation of an attorney, 
issued under the laws of 1872, im- 
posed no liability upon the county to 
pay the sum certified. Peo, v. Coler, 
65 App. Div. 217, 72 NYS 564. 

[c] Agreement to pay stipulated 
sum.—The county court which rati- 
fies the appointment of counsel to 
defend an action against the county 
cannot agree to pay the stipulated 
sum for the legal services, but the 
amount of compensation must be rea- 
sonable and determined from all the 
facts and surrounding circumstances. 


[$§ 89-90 


; law for conviction in either the county or circuit 
court, or in both, the attorney pro tempore must 
share the fee with the state’s attorney in case of 
conviction obtained by one in the county court, and 
affirmance on appeal to the circuit court by the 


[§ 90] 2. Allowance and Collection.1° The com- 
pensation of assistants or substitutes is sometimes 
fixed by statute,!t but more often the law confers 
this power upon the court,!* or upon the county 
Where the compensation of a sub- 
stitute is to be paid out of the compensation al- 
lowed to the prosecuting attorney, the court cannot 


Spence v. eee County, 122 Ark. 157, 
182 SW 57 

[d] Sonalistvetess of allowance. 
—Attorneys appointed by county 
judge to defend suit testing validity 
of act adding township to county 
were concluded as to the value of 
their services by accepting a sum, 
as recited by the order of allow- 
ance, “for services in” the case. 
Spence v. Clay County, 122 Ark. 157, 
182 SW 573. 

[e] Entering order of court on 
minutes.—An order of court fixing 
the compensation of assistant counsel 
must be entered in the minutes, and 
a mere recommendation by the judge 
that a certain sum be allowed .,is in- 
sufficient. Williams v. Dodge County, 
95 Wis. 604, 70 NW 821. 

[f] In Colorado (1) the cpmpen- 
sation of an attorney appointed by 
the court to assist the district attor- 
ney is fixed by the court. Hinsdale 
County v. Crump, 18 Colo. A. 59, 70 P 
159. (2) But the county commission- 
ers fix the fees of deputy disfrict at- 
torneys. Merwin v. Boulder County, 
29 Colo. 169, 67 P 285. 

{g] In Maryland a circuit court, 
appointing assistant counsel for the 
state, hA&S authority to fix and define 
the compensation of such counsel 
within the limits fixed by the statute. 
ai v. Wilmer, 131 Md. 175, 101 A 

13. Merwin v. Boulder County, 29 
Colo, 169, 67 P 285 (deputy district 
attorney); Stone v. Marion County, 
78 Iowa 14, 42 NW 570; Seaton _v. 
Polk County, 59 Iowa 626, 13 NW 
725; Tatlock v. Louisa County, 46 
Iowa 138; White v. Polk County, 17 
Iowa 413; Penwell v. Lewis, etc., 
County, 23 Mont. 351, 59 P 167; Ful- 
ler v. Madison County, 33 Nebr. 422, 


50 NW 255. See cases infra notes 
15, 21-26. 
[a] Constitutionality of statute. 


—Sess. L. (1891) pp 213, 214 § §8, 
fixing the compensation of county 
commissioners, and providing that 
they may in their discretion disal- 
low any charges against the county 
for fees or costs of district attorneys 
in criminal trials and examinations 
before justices of the peace, and p 
223 § 1 subd 6, entitling deputy dis- 
trict attorneys to such fees as the 
commissioners shall direct, are not 
within (Const. art 14 § 7%, ‘providing 
that the compensation of all county 
and precinct officers shall be as pro- 
vided by law, and § 15, that the gen- 
eral assembly shall classify the sev- 
eral counties according to popula- 
tion and fix the compensation of coun- 
ty and precinct officers according to 
such population, a district attorney 
or his deputy being not a county or 
precinct, but a district, officer. Mer~ 
win v. Boulder County, 29 Colo. 169, 
67 P 285. 

[b] Repeal of statute—Sess. L. 
(1891) pp 2138, 214 § 8, fixing com- 
pensation of county commissioners, 
and providing that they may disallow 
charges of fees or costs of district 
attorneys or others in criminal cases 
before justices of the peace, was: not 
repealed by Sess. L. (1891) p 223 § 1 
subd 6, empowering the board of com- 
missioners to prescribe the salary of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fix the amount without giving the prosecuting at- 
torney an opportunity to be heard.'*+ Under stat- 
utes directing payment of ‘‘compensation,’’ or 
“reasonable compensation,’’ a decision of the board 
allowing an unreasonably small sum is not final, but 
proper compensation may be recovered.!> Nor is 
an allowance made by the court always conclusive; 
the board may reduce it to a reasonable sum.2® 
However a fee fixed by the court is at least prima 
facie evidence of the value of the services ren- 
dered.1* In some jurisdictions, the allowance and 
certificate of the court are conelusive, and it is the 
ministerial duty of sthe county authorities to pay 
the amount fixed by the court.1® The act of the 
judge in certifying the amount of such fee is a 
judicial one which cannot be questioned in a col- 
lateral proceeding for mandamus to compel pay- 
ment of the fee.1® If dissatisfied with the allow- 
ance, the attorney should take an appeal from the 
order granting it.2° Statutory discretion, vested in 
a county board, to allow or disallow fees to an 
assistant in certain cases, is administrative rather 
than judicial, and the action of the board dis- 
allowing such fees is not subject to review by the 
courts.24 Where the statute directs payment of 
such sum as the court approves and to the county 
board seems. just and proper, their joint action is 
final.22, If the board refuses to act at all, the at- 
torney may have mandamus to compel it to act, 
although not in any particular way;?° but he can- 


deputy district attorneys, the provi- 15. Stone v. 
sions of the two sections being not| Iowa, 14, 42 NW 
repugnant. Merwin v. Boulder Coun- 16. 

ty, 29 Colo. 169, 67 P 285. Ind. A. 470, 46 


[ce] Construction of statute.—(1) 
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el County, 78 
aU. 

Carroll County v. Pollard, 17 
NE 1012; 
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not recover on a quantum meruit, since his right 
to compensation depends wholly upon the statute.2* 
Mandamus is also the proper remedy to compel the 
court or other authority to make requisition on the 
proper officer for payment of an assistant’s legal 
fees.2> There can be no recovery of compensation 
until it has been iixed or allowed in the mode, if 
any, prescribed by statute.?® 

[§ 91] 38. Upon Change of Venue.?7 Upon 
change of venue the judge of the county to which 
the prosecution is removed has no authority to fix 
the compensation of an assistant appointed in the 
county of indictment.2® Upon a new trial, held 
in another county to which the cause has been re- 
moved, the trial judge cannot allow the assistant 
attorney a fee for any services except those ren- 
dered in prosecuting the case before him. For ser- 
vices in the court of original venue, including argu- 
ment of motion for new trial and change of venue, 
allowance may be made only by the judge of that 
court.22 The county in which the indictment was 
found is lable for the fees of the assistant in the 
court to which the cause is removed.*? 

[§ 92] 4. Assistants to United States District 
Attorneys.*! Assistants to the district attorneys 
of the United States are paid such salary as the 
attorney-general may from time to time determine 
as to each, which in no ease shall exceed two thou- 
sand five hundred dollars per annum.*? Special 
assistants to the district attorneys shall receive 


inal case, and providing that such 
counsel “shail be paid in the same 
manner as is now provided by law 
for the payment of counsel for indi- 


Peo, Vv. 
gent criminals’; and Rev. St. § 4713, 


Since deputy county attorneys are 
included by the act of March 19, 
1895, in Pol. Code § 4596, fixing the 
maximum salary of county officers, 
the board of county commissioners 
has power to fix the salaries of dep- 
uty county attorneys under Sess. L. 
(1893) p 60, establishing the num- 
ber of deputy county officers, and 
providing that their compensation 
shall be determined by the board of 
county commissioners, within the 
maximum limits fixed by the act, al- 
though deputy county attorneys are 
not provided for therein. Penwell v. 
Lewis, ete., County, 23 Mont. 351, 59 
P 167. (2) Construing such section 
4596, which declares that the maxi- 
mum compensation of any deputy is 
as follows—setting out various of- 
ficers whose salaries are declared 
“not to exceed” the sum fixed, but 
in which, in providing for the sal- 
ary of chief deputy county attorney, 
the words ‘not to exceed” are omit- 
ted—it was held that, since the act 
provides that all the amounts fixed 
shall be “the maximum compensa- 
tion” allowed, the words “not to ex- 
ceed” before the statement of each 
amount is surplusage, and hence the 
salary of chief deputy county attor- 
ney is not fixed by the act at the 
sum stated, but may be established 
at any sum less than such amount. 
Penwell v. Lewis, etc., County, supra. 

{d] Power to bind county.—(1) 
Where the compensation of assistant 
counsel is fixed by the board of super- 
visors of the county, a district at- 
torney cannot bind the county to pay 
the fees of additional counsel whom 
he has employed. Tatlock v, Louisa 
County, 46 Iowa 138. (2) Nor can 
the district court bind the county for 
such payment. Seaton v. Polk Coun- 
ty, 59 Iowa 626. 

14. State v. Miller, 132 Iowa 587, 
109 NW_ 1087. 

[a] Reason for rule.—Otherwise 
he may be deprived of his property 
without due process of law, in viola- 
tion of Const. art 1 § 9. State 
v. Miller, 132 Iowa 587, 109 NW 


1087, 
‘ 


, 


Genesee County, 61 App. Div. 545, 70 
NYS 578, 15 N. Y: Cr. 463; Commn. v. 
State, 60 Oh. St. 475, 54 NE 519. 

17. Hindsdale County v. Crump, 18 
Colo. A. 59, 70 P 159; Carroll County 
ce aes 17 Ind. A. 470, 46 NE 

18. State v. Ocean County, 47 N. J. 
L. 417, 1 A 701. 

19. Peo. v. New York Bd. of Edu- 
cation, 26 App. Div. 208, 49 NYS 915; 
Peo, v. Coler, 35 Mise. 454, 71 NYS 
127 [rev on other grounds 67 App. 
Div. 619 mem, 73 NYS 1144 mem]. 

20. Peo. v. Coler, 35 Mise. 454, 71 
NYS 127 [rev on other grounds 67 


App. Div. 619 mem, 73 NYS 1144 
mem]. 
21. Merwin v. Boulder County, 29 


Colo. 169, 67 P 285. But see Curtis 
v. Cass County, 49 Iowa 421 (hold- 
ing that claimant may either appeal 
from the rejection of the claim, or 
maintain an action against the coun- 
ty to recover the amount). 

22. Commn, vy. Osborn, 46 Oh. St. 
271, 20 NE 333; Weldy v. Hocking 
County, 8 On. Dec. (Reprint) 767, 
9 CineLBul 313. 

23. Merwin vy. Boulder County, 29 
Colo. 169, 67 P 285; State v. Hocking 
County, 40 Oh. St. 331. 

24 Merwin v. Boulder County, 29 
Colo. 169, 67 P 285. 

25. Merwin v. Boulder County, 29 
Colo. 169, 67 P 285; Peo. v. New York 
Bd. of Education, 26 App. Div. 208, 
49 NYS 915. 

26. Williams v. Dodge County, 95 
Wis. 604, 70 NW 821. But see White 
v. Polk County, 17 Iowa 413 (holding 
that after presentation of his claim 
to the board of supervisors, and the 
lapse of a reasonable time for its 
consideration, a district attorney pro 
tempore may bring an action against 
the county for his fees if the super- 
visors refuse to act, and his claim 
cannot be defeated by a failure or re- 
fusal of the board to make any rec- 
ord of its action, or by its failure to 
act at all). 

[a] Thus under Sanborn & B. St. 
Annot. § 752a, authorizing the ap- 
pointment by the court of counsel to 
assist the district attorney in a crim- 


providing for the payment of counsel 
for indigent criminals, by the terms 
of which a county is liable to pay 
only such sum as the court in which 
the services are performed shall, “by 
an order, to be entered in the minutes 
thereof, certify to be a redsonable 
compensation,” an attorney appointed 
to assist the district attorney cannot 
maintain an action against the. county 
for his services unless an order of 
court has been entered certifying the 
amount of his reasonable compensa- 
tion. Williams v. Dodge County, 95 
Wis. 604, 70 NW 821. 

27. Authority to appoint assistant 
upon change of venue see supra § 


28. Peo. v. Neff, 191 N. Y. 286, 84 


Nu 63 [aff 121 App. Div. 44, 105 NYS 
559]. 
29. “Peo. Vv. 


Genesee County, 61 
App. Div. 545, 70 NYS 578, 15 N. Y. 
Cr. 463 [aff 168 N. Y. 640 mem, 61 NE 
1133 mem]. 

30. Bevington v. Woodbury Coun- 
ty, 107 Iowa 424, 78 NW 222; Sands 
v. Frontier County, 42 Nebr. 837, 60 
NW 1017; Fuller v. Madison County, 
33 Nebr. 422, 50 NW 255. 

{a] Must show employment by 
proper county.—(1) In Nebraska an 
attorney who claims compensation 
as assistant counsel must show that 
he was duly employed by the county 
attorney of the county into which the 
prosecution was removed. Sands _ v. 
Frontier County, 42 Nebr. 837, 60 NW 
1017. (2) But the contrary is true 
in Iowa. In that state the compen- 
sation of an assistant attorney is 
payable by the county in which the 
indictment is found, but it must be 
shown that he was employed by such 
county, and not by the county into 
which the prosecution was removed. 
Bevington v. Woodbury County, 107 
Iowa 424. = 

31. Compensation of United States 
district attormeys see supra §§ 73- 


Wise 
Expenses of assistants see supra § 


74. 
: 32. 29 U. S. St. at L. 181 ¢ 252 § 
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such compensation only as may be allowed them 
by the attorney-general, by stipulation in the ap- 
pointment, or otherwise.** But no compensation 
may be allowed to a special assistant except upon 
the certificate of the attorney-general that services 
were actually rendered and that they could not be 
performed by the district attorney or an officer of 
the department of justice.** A person who., re- 
eeives a commission as a special assistant for par- 
ticular cases, or for a single term of the court, 
cannot recover for his services without the certifi- 
cate of the attorney-general.*° A person who is 
already employed as an assistant district attorney 
cannot recover extra compensation as one specially 


DISTRICT AND, ETC.—DISTRICT OF ALASKA 


[§ 92 


appointed by the attorney-general for services that 
could not be performed by the district attorney or 
an officer of the department of justice.*¢ Where a 
special district attorney is appointed by the attor- 
ney-general to aid in the preparation and prosecu- 
tion of criminal business at a special term of court, 
and by the terms of his appointment his compen- 
sation is to be determined by the attorney-general 
upon completion of the services, he is entitled to 
recover on a quantum meruit, if the successor of 
the attorney-general who made the appointment re- 
fuses to take any steps to fix the amount of his 
fee,3" 2 


DISTRICTIO NON POTEST ESSE, NISI PRO 
CERTIS SERVITIIS.* 


33. U. S. Rev. St. (1878) § 363. 42 L. ed. 507. 
34 U.S. Rev. St. (1878) i 365. 36. 
35.,U..S. v:. Herron, 170 U sii ie 
18 SCt 703, 42 L. ed. 1132; Ss. 300. 
Crosthwaite, 168 U.S. 375, 18 Sct iov, 1. 


Cole v. U. S., se o Cl. 501, 
37. Crosthwaite v. 


DISTRICT OF ALASKA.’ 


not be distrained except for certain 
services.” Peloubet Leg. Max. [cit 
Halkerstine p 39]. 

See Alaska 2 C. J. p 1026. 


, 30 Ct. Cl, 


A maxim meaning “Goods can- 
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A. Purpose of the Establishment [§ 1] p 1354 

. Constitutional Provision [§ 2] p 1354 

. Cessions; Operation and Effect [§ 3] p 1354 

. Retrocession to Virginia [§ 4] p 1855 

. Official Designation [§ 5] p 1355 

Permanent Seat of National Government [§ 6] p 1355 

. Territorial Extent; Potomac River [§ 7] p 1355 


‘II. SUCCESSIVE SYSTEMS OF LOCAL GOVERNMENT [§ 8] p 1355 
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VII. STREETS, PUBLIC PLACES, BUILDINGS, AND PROPERTY [§§ 31-40] p 1372 
A. Planning of City of Washington and of District {[§ 31] p 1372 
B. Property of United States [§§ 32-34] p 1373 
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1. In General [§ 44] p 1378 
2. Procedure {§ 45] p 1380 : 
3. Lien and Enforcement [§ 46] p 1381 
X. FISCAL MANAGEMENT [§§ 47-51] p 1381 
A. Budgets, Appropriations, and Disbursements [§ 47] p 1381 
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E. Bonds and Other Securities [§ 51] p 1382 
XI. TORTS [§§ 52-56] p 1383 
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CROSS REFERENCES 


District of Columbia: 
As garnishee see Garnishment [20 Cyc 988]. 
aicere of, th ell from taxation see Taxation [37 
> 880]. 
Citizenship of persons residing therein: 
Generally see Citizens § 34, 
As affecting jurisdiction of courts see Federal 
Courts; Removal of Causes (44 Cye 1250]. 
Claim against, jurisdiction of court of claims see 
Federal Courts. 
Common law, adoption of in see Common Law § 29. 
Corporation created within, status in the states see 
Corporations. 
Corporations, creation within see Corporations. 
Courts of see Pederal Courts. 
eepent domain in see Eminent Domain [15 Cyc 
5 


Extradition to or from see Extradition [19 Cyc 86]. 


District of Columbia:—Continued 
License tax in see Licenses (25 Cyc 599]. 
Limitation of actions against see Limitations of Ac- 
tions [25 Cye 1009]. 
Notaries in see United States [39 Cyc 705]. 
Offense committed in, snotadician of see Criminal 
Law § 222. 
ToxatoMwie without representation in see Taxation [37 
Weiss ‘and soece are in see Weights and Measures 
ye 
Municipal corporation generally see Municipal Corpora- 
tions [25 Cyc 55]. 
Residence for voting purposes of person in government 
service see Elections [15 Cyc 294]. 
biatar Py atrake generally see United States [39 Cyc 


I. ESTABLISHMENT OF THE DISTRICT 


{6 1] A. Purpose of the Establishment, The 
District of Columbia was established for the pur- 
poses of the federal union,’ not to provide a local 
government for a particular area.? 

{§ 2] B. Constitutional Provision. The federal 
constitution, by providing that congress shall have 
power ‘‘to exercise exclusive Legislation in all 
Cases whatsoever, over such Distriet (not exceeding 
ten Miles square) as may, by Cession of particular 
States, and the Acceptance of Congress, become the 
Seat of the Government of the United States,’’ 
authorized the acquisition and establishment of the 
District.’ 

{§ 3] C. Cessions; Operation and Effect.’ Ces- 
sions of territory for the purpose of establishing a 
seat of the national government were made by Mary- 
land® and by Virginia ® and accepted by congress.” 


1. Grether v. Wright, 75 Fed, 742, 


grant became the city, not of a state, 


When the District became the seat of the federal 
government in law and in facet on Dee. 1, 1800, the 
sovereign authority passed to the federal govern- 
ment.’ According to the compact, however, between 
thé states and the national government, the laws of 
the ceding states remained in force until congress 
provided for the government of the District on Febr. 
27,1801. Such provision terminated both the power 
of the states to legislate for the ceded district *” 
and the political rights, derived from citizenship in 
one or the other of those states, of such persons as 
were residents in the ceded territory at the time of 
the separation,’! but had no effect on the jurisdiction 
of the state courts over pending suits,’? or on private 
contractual '* or property “4 rights. But the public 
property of the ceding states within the District did 
pass to the national government.’ 


Ay v. VU. 5, 174 U8, 196, 19 SCt 649, 


756, 23 CCA 498; Craighill v. Van Ris-| not of a district, but of a nation.” | 43 L. ed. 946 (great detail); Evans v. 
wick, 8 App. (D. C.) 185 [rev on oth-| Per Taft, 'J., in Grether v. Wright, U. 8., 31 App. (D. C.) 544; Bursey v. 
er grounds 168 U. 8, 611, 18 SCt 217,|75 Fed, 742, 756, 28 CCA 498, Lyon, 30 App. (D. G.) 597. 
42 Li. ed, 599]. Seat of national government see In- 8. U. S. v. Hammond, rid ¥, Cas, 
{a] Discussion of ose—'The|fra § 6. No, Ue mney 1 Cranech C. C, 15, 
framers of the constitution had no 2. Grether v, Wright, 75 Fed, 742, 9. 8. v. ane, 26 FB, Cas. 
particular concern in regard to the] 28 CCA 495; Paley vy Van Riswick, | No, 15. b95, 1'Cranch C. C, 16, 
municipal control or organization of |% App, (D. CG.) ibe | on other 10. Young v. Ale xandria Bank, 4 
the people who lived or were likely | grounds 168 ? g° O 18 SCt 217,| Cranch (U. 8.) 384, 2 L. ed. 655; U.S. 
to live in any 10 miles square in the|42 L, ed, 5991, v. Marvell, 25 F. Cas, No, 15,074, 5 
United States, except as they should 3. U, 8. Const. art J § 8 el 17, Cranch, C. C, $11, 
form a city in which it would accord 4. Statutes Ari may to the ces#ion 11, sii v. Lamar, 2 Cranch 
with the dignity and power of a great| see D, C. Comp. 1489) appendix | (1. 8.) 344. 2. ed. 300, 
nation to establish its seat of gov-|p 651, 12. Van Ness vy. U. 8. Bank, 13 


ernment, Jt was meet that so pow- 


Coded territory as part of the U'nit- 


Pet. (U, §,) 17, 10... ed. 38, 


erful a sovereignty should have a| ed States sce infra § 9. 13. Korn v. Virginia Mut. Assur. 
local habitation the character of eration of federal constitution! Soc., 6 Cranch (U. S.) 192, 3 L, ed. 
which it might #bsolutely control,| within ceded territory see infra 4 | 195 

and the government of which it}|11, 14, Mutual Assur. Soc. v. Watts, 1 
should not have to share with the Title to land under navigable wa-| Wheat. (U, S.) 279, 4 L. ed. 91; Bur- 
states in whose territory it exercised | ters see infra 44 4, 44 sey v. Lyon, 30 App, (D, ¢) 597, 
but a limited sovereignty, supreme, it 5. Md, Act Dec, 25, 1788, © 46; D, 165. Shoemaker v. U. 47 U. 8. 
is true, in cases where it could be! Comp, St, (1889) p 653, 282, 18 SCt 361, 87 L. ed. 170, 
exercised at all, but much restricted 6. Burch Dig. p 2138; D. C. Comp. [a] Rule Applied —(1) Supposed 
in the fleld of its operation. The] St. (1889) p 651. old mine. Shoemaker v. U, S., 147 
object of the grant of exclusive legis- 7, 140U~, 8. St. at L. 180, 214; D.C.) 0, 8. 282, 18 SCt 361, 37 Li 6d- 170. 
lation over the district was, there-| Comp. St. (1889) pp 647, 64%. (2) Public lands, O'Neal v. Brown, 
fore, national in the highest sense, tal. History of the acquisition of | 14 I, Cas. No, 10,511, 1 Cranch GC. C. 
and the clty organized under the’the District of Columbia see Mor-! 69, . 


For later cases, developmeutes and changes in the law gee c umulative Annotations, same title, page and note number, 


§§ 3-8] 


Potomac river.‘° By the respective acts of ces- 
sion, Maryland and Virginia relinquished their joint 
interests in, and control over, that portion of the 
. Potomae river within the bounds of the District..7 

[§ 4] D. Retrocession to Virginia, The portion 
of territory granted by Virginia was retroceded to 
that state in 1846 by the United States.18 Although 
the constitutionality of the retrocession is doubt- 
ful,'® private persons may not raise this question 
after Virginia has been for a number of years in 
undisputed possession of the territory receded, with- 
out any, objection from the federal government.?° 
The act of retrocession did not revive the easements 
and privileges in the Potomae river, acquired by 
Virginia under her compact in 1785 with Maryland 
and lost by the aet of cession.?? 

[§ 5] EH. Official Designation. The territory thus 
ceded to the national government, was at first styled 
the ‘Territory of Columbia,’ but its official desig- 
nation, as declared by an act of congress, is now 


II. SUCCESSIVE SYSTEMS 


{[§ 8] At the beginning of the local government 
in 1801 the District was divided by congress into 
the county of Alexandria, composed of the territory 
ceded by Virginia, and the county of Washington, 
composed of the territory ceded by Maryland,”* The 
corporate rights of the cities of Alexandria and 
Georgetown were expressly left unimpaired except 
with relation to judicial powers.?® Shortly there- 
‘after the cireuit court of the District was vested 
with certain administrative powers, the same as 
those vested in the county and levy courts of Vir- 
ginia and Maryland respectively; and it was declared 
that the magistrates to be appointed should be a 
board of commissioners within their respective coun- 
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ties, and have the same powers and perform the 


[18 C.J.] 1855 
‘the Distriet of Columbia.’’ 22 

[§ 6] F. Permanent Seat of National Govern- 
ment. Congress has enacted that the District of 
Columbia ‘‘shall be the permanent seat of Govern- 
ment of the United States,’’ and that ‘‘all offices 
attached to the seat of Government shall be exer- 
cised in the Distriet of Columbia, and not elsewhere, 
except as otherwise expressly provided by law.’?28 

[§ 7] G. Territorial Extent; Potomac River.2# 
After the retrocession to Virginia, the southwestern 
boundary of the District beeame the original bound- 
ary between Maryland and Virginia, the highwater 
mark on the Virginia side of the Potomae river.?° 
Such boundary was not affected by the award in an 
arbitration between Maryland and Virginia, ap- 
proved by congress in 1879,?° by which Virginia was 
given full dominion over the Potomac to low water- 
mark on the southern shore, and certain riparian 
rights.?7 


OF LOCAL GOVERNMENT 


same duties as the levy courts of Maryland.®® The 
powers of such levy court extended more particular- 
ly to the country outside of the cities, but also to 
some matters in the cities common to the whole 
county.*! Thereafter in 1802 the city of Washing- 
ton was incorporated.*? After the retrocession to 
Virginia in 1846 °8 there were three separate forms 
of municipal government in the District: The cor- 
poration of the city of Georgetown; the corporation 
of the city of Washington; and the levy court.** 
In 1861 there was created a police department for 
the entire district under the control of the federal 
government.®° 

Legislative assembly.°° In 1871 there was estab- 
lished a new form of government with a legislative 


16. See also infra §§ 34, 41. 544. See supra § 8. ment with another without the con— 
17. Evans v. U. S., 31 App. (D. C.) 22. ey U,. S. St. at:Li 102. ‘sent of Congress. It was only as a 
544, 23. S. Comp, St. (1916) §§ 3806, | result of this necessity that Con- 
[a] The compact between Mary-| 3307. ae see Newman v. U. S., 238 gress became connected with this 
land and Virginia, made in 1785, in| U. S. 537, 85 SCt 881, 59 L. ed. 1446; dispute between the two States. By 
respect to the free navigation of the| Hall's Safe Co. v. Herring- -Hall- this approval, Congress had under 
Potomac river, was a compact be-| Marvin Safe Co. 31 App. (D. C.)| consideration only the matters. in 
tween the two states, as such, the| 498, 504 (where the court said: “It| controversy between Maryland and 


citizens of each being entitled indi-|is to be borne 
vidually to the benefit of it, but not 


being individually parties to it. This] located 


in 
Departments of the government are 
in the District of Colum- 


mind that the| Virginia. That dispute was limited 
to that part of the’ Potomac river 


extending between the two States, 


compact could be modified or an- 
nulled at the will of the two states, 
and when they ceded the: District of 
Columbia to the United States, there 
vested in congress, after the ces- 
sion, the power to do whatever the 
legislatures of the two states could 
have done, in respect to that portion 
of the river within the District, sub- 
ject only to the limitations imposed 
by the act of cession. Georgetown 


v. Alexandria Canal Co. 12 Pet. 
COGosSHm91j9wkes ed. 1012;) Bvans v. 
Wil S563t App. (D. C.) 544. 


Effect of arbitration award he- 
tween Maryland and Virginia, ap- 
esr by congress in 1879 see in- 


fra § 7 

18. 9 U. S. St. at Li 35; 
DU. Si, 81! Appy @D, C.) 544 

fa] Procedure connected with the 
retrocession see iene er v. Payne, 
92 U. S. 130, 23 L. ed. 

19. U.S. v. Mills; i pe (D. C.) 
500. 

“The jurisdiction of the Federal 
government over the District of Co— 
lumbia is as explicitly ordained by 


Evans v. 


the Constitution as is any. other 
grant of power to the Federal 
Union; and is inalienable.” Per 


Morris, J., in U. S. v. Mills, 11 App. 
(D. C.) 500, 505. 

20. Phillips viotPayne, 92 U;:S. 
130, 23 L. ed. 649 

Persons entitled to raise consti- 
tutional questions see Constitution- 
al Law §§ 177-203. 

21. Byaus vy B.s8eu8hiApp,.(D. C.) 


\ 
‘ 


bia’). 

[a] Permanency.—‘The ten miles 
square that might by cession of par- 
ticular States and the acceptance of 
Congress become the seat of gov- 
ernment was meant by the framers 
of the Constitution, to be as 
permanent as the States from 
whose boundaries the square was 
to be taken. The seat of govern- 
ment, unlike the territory acquired 
by conquest, treaty, and cession, was 
not to be donated or accepted as a 
transitory territorial boundary. It 
was a part of the constitutional 
scheme to provide for the perpetual 
use of enough territory free from 
State contro] to meet the demands 
of a permanent national seat of 
government.” Per Howry; J., in 
James: v. U.)S., 38 oCti CL, "615, 627 
[rev on other grounds 202 U. S. 401, 
26 SCt 685, 50 LL. ed. 1079]. 

24, Application cf police regula- 
one to the Potomac see infra § 

25. Jefferson v_ District of Co- 
lumbia, 40 Bony ge oO 881; Evans 
v. UD. S., pp. 


©») b44; Ds Cc. 
Comp, St. a UIRED ns rot § 2 
26. 20 1, 8... Sty ate Ei 481, 
Effect of award see also infra § 10. 


ye Evans v. U. S.,.31 App. (D. C.) 
{a]. Reason for rule.—‘'The ap- 


proval of the award by Congress was 
necessary under the provision of the 
Constitution prohibiting one State 
from making a compact or agree- 


and not to that portion of the river 


lying between the District of Co- 
lumbia and _ Virginia.” Evans v. 
U,4S:,. 81, App. .(D. C.).,544, 553; 


Compact of 1875 between Mary- 
land and Virginia see supra § 3 note 


“7 Lal; 

28. Metropolitan R. Co. v. Dis- 
trict’ of Columbia, 132 U. 8: styebo 
SCt 19, 38 L.. ed. 231, 

29. Metropolitan R. Co. v. Dis- 
trict. of Columbia, 132 U. S. 1, 10 
SCt 19, 33 L.. ed. 231. 

30. Metropolitan R. Co. v. Dis- 
trict of Columbia, 132 U. S. 1, 10 
SCt 19,) 33, I,,ed;,.231, 

31. Metropolitan R. Co. v. Dis- 
trict of Columbia, 132 U. S. 1, 10 
SCt 19, 33. L..ed., 281. : 

32. Metropolitan R. Co. Dis- 
trict of Columbia, 1382 U. s. 1.40 
SCt 219;..88 Te. ed.., 281. 


{a] Delegated power in city see 
Jennings v., Washington, 13 F. Cas. 
No. 7,284, 5 Cranch C. C. 512; Baker 
v. Washington, 7 D. C. 134. 

Planning of city of Washington see 
infra § 31. 

33. See supra § 4 


34. District of Columbia v. Hauf, 
$3 App....(D.: C.) 19% G...8; wz. Bas- 
kins, 16 D. C. 478. 

35. Eckloff v. District of Colum- 
bia, 135 U. S. 240, 10 SCt 752, 34 
L. ed. 120; Metropolitan RieGo,, iv. 
District of Columbia, 132 U. §. 1, 10 


SCt 19, 33 L.-ed. 231. See also infra 
this note, and § 23. 
36. Status of District during p>- 


1356 [18 C.J.] 


assembly and a governor.®* 


most purposes repealed.®? 


tively.4° 


Commission form of government. 
was established a temporary commission form of 
government 4! which was continued in 1878 ag the 
; government 

trict,’’ ** and still exists. The board of metropolitan 


“permanent form of 


[§ 9] 


the District by congress is conclusive on the courts,*® 
The District is not a sover- 
federal government is the soy- 
While in a certain sense the District is 
of the national government,®! it is not a 
direct portion of that government 5? nor a depart- 


Status in general, 
eignty;'® rather the 
ereign.>° 
an agency 


riod of this legislative assembly see 


infra § 9, 

37. 16 U. S. St. at L 419; Metro- 
politan R, Co. v. District of Columbia, 
132. U. S. 1, 10 SCt 19, 38 L,) ed. 281; 
District of ‘Columbia v, Hauf, 33 App. 
CD. ey 18: 

[a] System of government at time 
of legislative assembly see Metropoli- 
tan R. Co. v. District of Columbia, 
182 U. S. 1, 10 SCt:19, 33 LL. ed. 231; 
Barnes v. District of Columbia, 91 
U. S. 540, 23 L. ed. 440. 

{b] Power of former legislative 
assembly see District of Columbia v. 
Buredorf, 6 App. (D, C.) 465; District 
peg nels v. Waggaman, 15 D 


38. District of Columbia y. Cluss, 
103 U. S.. 705, 26 Li ed. 455 [overr 
Grant v. Cooke, 7 D.C. 165]; D. C. 
Comp, St. (1899) p 199 § 10 

[a] The property and liabilities of 
the cities passed to the District. Dis- 
triet of Columbia v. Cluss, 103 U. 8. 
705, 26 L. ed. 455. 

39. District of Columbia v. Hauf, 
ae App. (D, C.) 197; 16 U. S. St. at L 


40.16 U. S. St. at L. 428; District 
of C nirenbid v. Hauf, 88 App. (D. C.) 
197, 

41, 18 U. S. St. at L. 116; Metro- 
politan R. Co. v. District of Columbla, 


182 U: 8. 1,:10 SCt 19, 33 L. ed. 281. 
42, District of Columbia v, John- 
son, 165 U. S. 330, 382, 17 SCt 362, 41 
L. ed. 784; Metropolitan R. Co. v. 
District sot Columbia, 1382 ae St, 16 
838 L. ed. 231; 20 U. S. St. at 


SCt 19, 
L, (102, 

[a] Nature of statute.—The act of 
1878 “is to be regarded as an organic 
act, intended to dispose of the whole 
question of a government for this 
District. . . . It is declared by its 
title to be an act to provide ‘a perma- 
nent form of government for the Dis- 
triet.” The word permanent is sug- 
gestive, It implies that prior sys- 
tems had been temporary and pro- 
visional, As permanent it is com- 
plete in itself. It is the system of 
government. The powers which are 
conferred are organic powers. We 
look to the act itself for their ex- 
tent and limitations, It is not one 
act in a series of legislation, and to 
be made to fit into, the provisions of 
the prior legislatibn, but is a single 
complete act, the outcome of previ- 
ous: experiments, and the final judg- 
ment of Congress as to the system of 
government which should obtain. It 
is the constitution of the District, 
and its grants of power are to be 
taken as new and independent grants, 
and expressing in themselves both 
their extent and limitations.” Per 


The corporation thus 
created for the entire District was the corporate 
suecessor of the cities of Washington and George- 
town,®* the respective charters of which were for 
The aet provided that 
the portion of the Distriet included within the lim- 
its of the former cities should continue to be known 
as the cities of Washington and Georgetown respec- 


DISTRICT OF COLUMBIA 


missioners,43 


Cities. 


tal, 7245 


In 1874 there 


for the Dis- 


III. POLITICAL STATUS *7 


[§§ 8-9 


police was abolished by the act of 1578 and the 
powers and duties were transferred to the com- 
The change of government from the 
legislative assembly did not change the corporate 
identity of the District.44 

In 1895 congress provided that that part 
of the District formerly known as the city of George- 
town should ‘‘be known as and shall constitute a 
part of the city of Washington, the Federal Capi- 
There is no ‘‘ city 
term is ordinarily understood, since it is not a sep- 
arate municipality with a local government of its 
own, but merely a part of the larger municipality 
of the District itself.4° 


”) 


of Washington as that 


The form of government established for } ment thereof,®* but is a municipal corporation, al- 
though its officers are appointed,®® and although it 
differs in many important respects from the ordinary 
municipal corporation.®® 
Part of United States.°7 
of the United States before its cession by Mary- 
| land ®® and remains such after the eession.5? 


The District was a part 


The 


Brewer, J., in Eckloff v. District of ;SCt 19, 83 L. ed. 231; 28 Op. Atty.- 


Columbia, 1385 U, S. 240, 248, 10 SCt 
752, 34 L. ed. 120 [quot District of 
Columbia v. Hutton, 148 U. 8, 18, 
12 SCt 869, 86 L. ed. 60; Roth v. 
pagar gh. of Columbia, 16 App. (DG. 

[b] Nature of local government.— 
“The municipal organization of the 
District of Columbia is of a peculiar 
character. There is no general or- 
ganic law covering all of the ordi- 
nary powers usually conferred in the 
creation of municipal corporations 
throughout the several States of the 
Union,—no formal municipal charter, 
so to speak. . There is no special 
municipal council or legislative body, 
as was the case under the preceding 
form of municipal government,” Per 
Shepard, C, J., in Walter v. Macfar- 
land, 27 App. (D. C.) 182,184, See 
also infra § 9 note 56. 

43. WEckloff v. District of Colum- 
bia, 185 U. S, 240, 10 SCt 762, 34 
L. ed. 120; D. C. Comp. St. (1889) 
p 206 § 62, 

Police as municipal department see 
infra § 28, 

44. Metropolitan R. Co. v. : Dis- 
trict of Columbia, 1382 U; 8S. 1, 10 
SCt 19, 38 L, ed. 231 [overr 16 Op. 
Atty.-Gen, p 173]; Roth v. District 
of Columbia, 16 App. (D. C.) 828. 

45. 28 U. S. St. at L. 650 c+79. 

46. See supra this section, 

47. Nature of laws enacted for 
District see infra § 10. 

48. Grant v. Cooke, 7 D. C, 165. 

“It does not belong’ to our position 
or authority to determine what form 
of government shall exist here, That 
has been accomplished by Congress, 
which is the only competent power 
to designate the political construc- 
tions within the District; and what 
they have ordained is as conclusive 
upon the judicial department as on 
the private citizen.” Per MacAr- 
thur, J., in Grant. v, Cooke, 7 D. C. 
165, 193. 

Determination of political ques- 
tions by courts see Constitutional 
Law §§ 881-385, 

49. Metropolitan R. Co. v. Dis- 
trict of Columbia, 182 U.S. 1, 10 
SCt 19, 88 L. ed. 2381; Us S. v. Camp- 
bell, 179 Fed, 762; U. S. v. Cella, 37 


App. (D, C.) 433, 
50. Mackey v. U. S., 47 Ct. Cl, 121. 


51. Mackey v. U. S., 47 Ct, Cl. 121; 
Penn ees be Co. iv, ‘U. §., 29. App. 
(D.. C.) 

52. 49 ol Atty.-Gen. p 410 (col- 


lating decisions of courts and opin- 
jons of executive officers relating to 
the status of the District), 

63. Metropolitan R. Co. v. Dis- 
trict of Columbia, 182 U. 8. 1, 10 


Gen. p 438 

[a] Rule applied.—The words “the 
executive departments and other gov- 
ernment establishments in Washing- 
ton,” as used in an act of congress 
do not include the municipal govern- 
ment of the District and its various 
branches and establishments, where 
the result would not be reasonable. 
28 Op, Atty.-Gen, pp 438, 447. 

54. Metropolitan R. Co. v. Dis- 
trict. of Columbia, 132 U. 9; 1, 10 
SCt.19, 33 L..ed.,281;) 29, On., Attyi- 
Gen. p 410 (collating decisions of 
courts and opinions of executive offi- 
cers relating to the status of the 
District); 28 Op, Atty.-Gen, p 438; 
22 Op, Atty.-Gen. p 59; U. S. v. Cella, 
37 App. (D, C.) 428; Brown v. Dis- 
trict of Columbia, 29 App. (D. C.) 
273, 25 LRANS 98; U. S. v. MacFar- 
land, 28 App. (D. C.) 552; U. S, v. 


Trimble, 14 App. (D. C.) 414; Me- 
Bride v. Ross, 13 App. (D. CG.) 576; 
Uy Baw. Ross, 6 App. (D. CC.) 241, 


But see Grant v. Cooke, 7 D. C. 185, 
194 (where the District was desig- 
nated as more than a municipal cor- 
poration; rather a “distinct and sep- 
arate government according to the 
American idea of that term, subject, 
of course, like all territorial govern- 
ments to the unlimited control and 
diseretion of Congress’’). 

55. Metropolitan’ R. Co. v. Dis- 
trict of Columbia, 132.U. S. 1, 10 
SCt 19; 88.L:; eds 281. 

Hr perry of officers see infra 
25 

56. District of Columbia v. Tyr- 
rell, 41 App. (D, C.) 468; Baltimore, 
ete.,, R. Co. v. District of Columbia, 
10 App. (D. C.) 111. 

Difference from ordinary municipal 
coe ration see supra § 8 note 42 [b]. 

. Application of constitution to 
Di atid see infra § 11. 

58, ‘Downes v. Bidwell, 182° U. 8S. 
244, 20 SCt 770, 45 L. ed, 1088, 

Cessions sce supra § 3. 

59. Downes v. Bidwell, 182 U. S. 
244, 21 SCt 770, 45 L. ed. 1088; Lough- 
borough v. Blake, 5 Wheat. (U. S.) 
817, 5 L. ed. 98; U. S. .v.i Wimsatt, 
161 Wed, 586; James v. U. S, 88 Ct. 
Cl. 615 [rev on other grounds 202 
U. S. 401, 26 SCt 685, 50 L. ed. 1079]. 

“The District \s a part of the Unit- 
ed States for all purposes, domestic 
and international. It must continue 
so.” Per Howry, J., in James v. U.S., 
88 Ct. Cl. 615, 628 [rev on other 
grounds 202 U. S. 401, 26 SCt 685, 
50 Li, ed, 1079). 

[a] Reason for rule.—‘It would 
have been a fanciful construction to 
hold that territory which had been 
onee a part of the United States 


For later cases, ‘developments ‘and changes in the law see cumulative Annotations, same title, page and note number, 
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courts of the District ®® are courts ‘‘within the 
United States,’’®! and in a certain sense courts 
“fof the United States,’’ ®* although whether this 
latter phrase as used in legislation will include any 
or all of the courts of the District is a matter of 
statutory construction.®* The District is not a part 
of the United States in such a sense as to make its 
bonds those ‘‘of the United States.’ °4 


IV. CONGRESSIONAL AND LOCAL 


[§ 10] A. Congressional Regulations in Gener- 
al.°® Authority. Congress under the express terms 
of the federal constitution 7° has power to exercise 
exclusive legislation in all cases whatsoever over the 
District, or in other words, it has sole and plenary 
legislative power,’! unaffected by the compact be- 
tween Maryland and Virginia relating to the bound- 
ary between the two states,"? or by the award which 
was made in an arbitration between the two states 
and which was approved by congress.7* Thus it 
possesses complete jurisdiction of both a political 
and a municipal nature over the District,’* and may 
make local regulations on such subjects as are usual- | 


ceased to be such by being ceded’ 
directly to the Federal government.” 
Per Brown, J., in Downes v. Bidwell, 
182 U.S. 244, 261, 21 SCt 770, 45 
L. ed. 1088. See also infra § 11. 

60. See generally Federal Courts 
[11 Cye 961] 

61. Thompson v. Thompson, 226 
U. S. 551, 33 SCt 129, 57 L. ed. 347; 


L. ed. 549]; 


[a] Particular 
Act of congress. 
Bow County, 
594, 35 L. ed. 210. 


DISTRICT. OF COLUMBIA 


App. Div. 527, 102 NYS 564 [app dism 
195 N. Y. 523 mem,.89 NE 11 


139 U. S. 438, 11 SCt 


[18 C.J.] 1357 

State.°> The District is not a ‘‘state’’ in the 
sense of being one of the constituent members of the 
Union °° nor in the sense of being an independent 
sovereignty,®? but since the District is a separate 
political community in a certain sense, it may in a 
very qualified sense be regarded as a state, and that 
term may be held to include the District where that 
is the evident intent of the particular document.*§ 


REGULATIONS; LAWS IN FORCE 
ly regulated by municipal ordinances.*®> Congress in 
legislating for the District may exercise all the 
legislative power of a local or state legislature,’® 
combining with this the legislative power of the 
general government.“ The express grant of exclu- 
sive legislative authority carries with it such inei- 
dental powers as are necessary to make that legis- 
lation effectual.7® Congress may use in aid of its 
power of local legislation its power of general levis- 
lation operative throughout the Union.”? The power 
of congress to legislate in particular instances has 
been upheld in many eases.®° 


Nature and effect of legislation. In making laws 


ton, etc., R. Co. v. District of Colum- 73.5 } vans Ww. Ui.S., 31) Appn( Dee» 
bia, 1386 U. S. 653,,10(SCt 1075, 34 44, 
Milliken v. Dotson, 117 74. Parsons v. District of Colum- 


bia, 170 U. S. 45, 18 SCt 521, 42 L. ed. 
943 [cit Bauman v. Ross, 167 U. S. 
548, 17 SCt 966, 42 L. ed. 270; Shoe- 
maker vw. U.)S., 147: U.)Si;.282, 138, Set 
361, 87 L. ed. 170; Gibbons v. Dis- 
trict of Columbia, 116 U. S. 404, 6 SCt 


05]. 
documents. — (1) 
Talbott v. Silver 


(2) Treaty. De 


Mills v. Duryee, 7 Cranch (U. S.) 481, 
3 L. ed. 411. 

62. Embry v. Palmer, 107 U. S. 3, 
2 SCt 25. 27 L. ed. 346. 

[a] Rule applied.—‘‘That the Su- 
preme Court of the District of Co- 
lumbia is a court of the United 
States, results from the right of ex- 
clusive legislation over the District 
which the Constitution has given to 
Congress.” Per Matthews, J., in Em- 
bry v. Palmer, 107 U. S. 3, 10, 2. SCt 
25, 27 L. ed. 346. 

63. James v. U. S., 202 U. S. 401, 
26 SCt 685, 50 L. ed. 1079 [aff in 
this respect 38 Ct. Cl. 615]; Ex p. 
Norvell, 20 D. C. 348. 

[al A justice of a supreme court 
of the District is within a statute 
providing for pension to “any judge 
of any court of United States.” 
James v, U. S., 202 U. S. 401, 26 SCt 
685, 50 L. ed. 1079 [aff in this re- 
spect 38 Ct. Cl. 615]. 

[b] Courts of general: jurisdiction 
only are included within the term. 
U..S. v. Mills, 11 App. (D. C.) 500. 

Statutory construction generally 
see Statutes [36 Cyc 1102]. 

4. 16 Op. Atty.-Gen. p 173. 

District bonds see infra § 51. 

65. Association incorporated with- 
in District as foreign corporation in 
the different states see Corporations 
[19 Cye 1208]. 

66. Hooe v. Jamieson, 166 U. S. 
395, 17 SCt 596, 41 L. ed. 1049; Metro- 
politan R. Co. v. District of Columbia, 
132 U. S. 1, 10 SCt 19, 33 L. ed. 231; 
Cameron v. Hodges, 127 U. S. 322, 8 
Sct 1154, 32 L. ed. 132; Hepburn v. 
Hllzey, 2 Cranch (U. S.) 445, 2 L. ed. 
332; Baltimore. etc., . Co. v. Har- 
ris, 12 Wall. (U. S.) 65, 20 lL. ed. 354; 
Scott v. Jones, 5 How. (U. S.) 343, 
12 L. ed. 181; Grether v. Wright, 75 
Fed. 742, 23 CCA 498: James v. U. S., 
88 Ct. Cl. 615 [rev on other grounds 
202 U. S. 401, 26 SCt 685, 50 L. ed. 
1079]. See also infra § 11; Federal 
Courts [11 Cye 871]; Removal of 
Causes [34 Cye 1250]. ; 

[a] Thus the District is not a 
state within the meaning of an act 
prohibiting the carriage of lottery 
tickets ‘from one state to another.” 
U. S. v. Whelpley, 125 Fed. 616. 

. 67. See supra note 49. 

68. Metropolitan R. Co. v. Dis- 
trict of Columbia, 132 U. S. 1, 10 
SCt 19, 33 L. ed. 231 [foll Washing- 

\ - 


4 


Geofroy v. Riggs, 133 U. S. 258, 10 
SCt 295, 33 L. ed. 642 [appr Downes 
v. Bidwell, 182 U. S. 244, 21 SCt 770, 
45 L. ed. 1088]. 
69. Power to: 
men, for improvements see infra 
Charter corporations within the Dis- 
trict see Corporations. 
License see Licenses [25 Cyc 599]. 
Provide separate schools for white 
and colored children see Civil 
Rights § 11. 
Tax see infra § 48. 


70. Art 1 § 8 cl 17. 

71. Howard v. Illinois Cent. R. 
Co., 207 U. S. 468, 28 SCt 141, 52 
L. ed. 297; Shoemaker v. U. S., 147 


U.S. 282, 138 SCt 361; 87 L.\ed. 170; 
Stoutenburgh v. Hennick, 129 U. S. 
141, 9 SCt 256, 32 L. ed. 687; Embry 
v. Palmer, 107 Us Sis3y 2 SCt 25, 27 
L. ed. 346; Mattingly v. District of 
Columbia, 97 U. S. 687, 24 L. ed. 1098; 
Willard v. Presbury, 14 Wall. (U. 8.) 
676, 20 L. ed. 719; Kendall v. U. S., 
$2. Pet. 6CUi Si) 524) 9. -L. pedsiedl sh; 
Lyons vy. New York City Bank of Dis- 
count, 154 Fed. 391; Mackey v. U. S., 
47 Ct. Cl. 1217 Jamesiiy. Us S.,.38 Ct. 
Cl. 615 [rev on other grounds 202 
U.S. 401, 26 SCt 685, 50 L. ed. 1079]; 
Adams v. District of Columbia, 17 Ct. 
Cl. 351; Fendall v. District of Colum- 
bia, 16 Ct. Cl. 106; 22 Op. Atty.-Gen. 
p 9; Jefferson v. District of Colum- 
bia, 40 App. (D. C.) 381; Parsons v. 
District of Columbia, 35 ‘App. (D. C.) 
326; McNamara v. Washington Ter- 
minal Co., 35 App. (D. C.) 230; Hyde 
v. Southern R. Co., 31 App. (D. Cc.) 
466; Beitzell v. District of Columbia, 
21 App. (D. C.) 49; Smith v. Olcott, 
19 App. (D. C.) 61; Stoutenburgh v. 
Frazier, 16 App. (D. C.) 229, 48 LRA 
220; Curry v. District of Columbia, 14 
App. (D. C.) 423; Moore v. District 
of Columbia, 12 App. (D. C.) 537, 41 
LRA 208; Craighill v. Van Riswick, 8 
App. (D. C.) 185. [rev on_ other 
grounds 168 U. S. 611, 18 SCt 217, 
42 L. ed. 599]; Chase v. U. S., 7 App. 
(D. C.).149;, Us S.. v.. Ross, .5):App. 
(D. C.) 241; Milliken v, Dotson, 117 
App. Div. 527, 102 NYS 564 [app dism 
195 N. Y. 528 mem, 89 NE 1105]; 
Bayly vy. Chubb, 16 Gratt. (57 Va.) 
84 


este Evans v. U. S., 31 App. (D. C.) 
Effect of compact see supra § 7, 


.427, 29 L. ed. 680; Mattingly v. Dis- 


trict of Columbia, 97 U. S. 687, 24 L. 
ed. 1098]; Smith v. District of Co- 
lumbia, 25 App. (D. C.) 370; Curry v. 
er taba of Columbia, 14 App. (D. C.) 


75. District of Columbia v. Bailey, 
171 U.S..:161,.18 SCt 868, 43 L. ed. 
118; District of Columbia v. Tyrrell, 
41 App. (D. C.) 463; Coughlin v. Dis- 
trict of Columbia, 25 App. (D. CG.) 
251 [foll Lee v. District of Columbia, 
25 App (D. C.) 388]; Dempsey v. 
depstnick of Columbia, 1 App. (D. C.) 

76. Capital Tract. Co. v. Hof, 174 
Un-S. et; 19 SCt, 680,43 LL. ediugiae 
Mattingly v. District of Columbia, 97 
U.S: 687,, 24. L. ed. 1098; Wall v. 
Oyster, 36 App. (D. C.) 50, 31 LRANS 
180; Brown v. District of Columbia, 
29 ‘App. (D. .C.) 273, 25 LRANS. 98; 
Walter v. Macfarland, 27 App. (D. C.) 
182; Milliken vy. Dotson, 117 App. Diy. 
527, 102 NYS 564 [app dism 195 N. Y. 
523 mem, 89 NE 1105]. 

77. Stoutenburgh v. Hennick, 129 
U: S., 141), 9 SCt..256,.:382..L., ed. 68%; 
Beitzell v. District of Columbia, 21 
App. (D. C.) 49; Smith v. Olcott, 19 
App. (D. C.) 61; Roberts v. Bradfield, 
12 App. (D. C.) 453 [aff 175 U. S. 291, 
20 SCt 121, 44 L. ed. 168] 

78. Cohens v. Virginia, 6 Wheat. 
(U. SS.) 264, 5 L. ed. 257; Lyons. v. 
New York City Bank of Discount, 154 
Fed. 391. 

Implied powers of congress gener- 
ally see Constitutional Law § 160. 

79. Lyons v. New York City Bank 
of Discount, 154 Fed. 391. 

80. See cases infra this note. 

[a] Commerce.—(1) Congress has 
plenary power to regulate all kinds 
of commerce within the. District 
boundaries (Jefferson v. District of 
Columbia, 40 App. (D. C.) 381; Hyde 
v. Southern R. Co., 31 App. (D. C.) 
466. See also U. S. v. Whelpley, 125 
Fed. 616. 618 [where the court said: 
“In the interstate commerce act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1901, p. 3154]) Con- 
gress has undertaken to regulate 
commerce from any state to any ter- 
ritory or to the District of Columbia. 
And I do not at present recall that 
the validity of this feature of the act 
has ever been assailed’”’]), (2) which 
power is not dependent on the inter- 
state commerce clause of the federal 
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for the District congress acts as the legislative 
branch of the federal government,®? so that such 
laws are laws of the United States,S* and therefore 
under the federal constitution the supreme law of 
the land,‘* including the District itself.S* 
the phrase, ‘‘law of the United States,’’ as used in 
a particular connection need not necessarily include 
local legislation for the District,®> but it will inelude 
a statute which applies to national officers as well 
An act establish- 
ing a court for the District has been held a public 
act.s* Whether congress in a particular case is act- 
ing on behalf of the United States generally or as 
the local legislature of the District depends on all 


as to the local District officers.S* 


constitution (El Paso, ete., R. Co. v. 
Gutierrez, 215 U. S. 87, 30 SCt 21, 
54 L. ed. 106; Howard vy. Dlinois Cent. 
R. Co., 207 U. S. 463, 28 SCt 141, 
L. ed. 297; McNamara v. Washington 
Terminal Co., 37 App. (D. C.) 384; 
McNamara v. Washington Terminal 
Co., 3b App. ¢€D. C.) 230). 
{b] Congress has power: (1) To 
prescribe the conditions on which it 
will permit public work in the Dis- 
trict to be done on its behalf. Penn 


52 


Bridge Co. v. U. S., 29 App. (D. C.) 
452. See also infra § 30. (2) To 
cure irregularities and confirm pro- 


eeedings which without the confirma- 
tion would be_ void, because unau- 
thorized, provided such confirmation 
does not interfere with intervening 
rights. Mattingly v. District of Co- 
lumbia, 97 U. S. 687, 24 L. ed. 1098. 
(3) To prohibit corporations of the 
states from doing business in the 
District, or to impose any condition 
on their admission. Metropolitan L. 
Ins. Co. v. Hawkins, 31 App. (D. C.) 
493. (4) To regulate state banks so 
far as their business is done in the 
District. Lyons v. New York City 
Bank of Discount, 154 Fed. 391. (5) 
To enact laws applying exclusively 
to the District. U. S. v. Campbell, 
179 Fed. 762. (6) To supersede the 
constitution of Maryland within the 
District. 13 Op. Atty.-Gen. p 409. 
(7) To require insurers to deliver 
with the policy a copy of the applica- 
tion. Metropolitan L. Ins. Co. v. 
Hawkins, 31 App. (D. C.) 493. See 
generally Life Insurance [25 Cyc 746]. 

81. Cohens v. Virginia, 6 Wheat. 
(U. S.) 264, 5 L. ed. 257; Craighill 
v. Van Riswick, 8 App. (D. C.) 185 
[rev on other grounds 168 U. S. 611, 
18 SCt 217, 42 L. ed. 599]; Dempsey 
Ba District of Columbia, 1 App. (D. C.) 


82. Cohens v. Virginia, 6 Wheat. 
(U. S.) (264; 5° L. ed. 257; Lyons v. 
New York City Bank of Discount, 154 
Fed. 391. 

83. Bayly v. Chubb, 16 Gratt. (57 
Va.) 284. 

84 Lyons v. New York City Bank 
of Discount, 154 Fed. 391. 

[a] Rule applied.— The federal 
laws “within the Constitution are 
there [in the District] supreme and 
extend to all persons within the Dis- 
trict and to all corporations organized 
under and pursuant to the laws of a 
state who see fit to go there and do 
business, so far at least as business 
is done within the District. and so 
far as its property is found there.” 
Per Ray, J., in Lyons v. New York 
cast Bank of Discount, 154 Fed. 391, 

85. American Security, ete., Co. v. 
District of Columbia, 224 U. S. 491, 
32 SCt 5538, 56 L. ed. 856 [den writ 
of error 38 App. t(D. C.) 32). 

fa] The provision in the federal 
judicial code (1) that the supreme 
eourt of the United States shall have 
the power of review when “the con- 
struction of any law of the United 
States is drawn in question by the 
defendant” does not apply to purely 
local laws of the District, in view of 
the evident intent of the statute to 


DISTRICT OF COLUMBIA 


[§ 11] 


gress.S° 


However, 


restrict the jurisdiction of the fed- 
eral supreme court. American Se- 
curity, ete., Co. v. District of Colum- 
bia, 224 U.S. 491, 493,32 SCt 558, 
56 L. ed. 856. (2) “Of course there 
is no doubt that the special act of 
Congress was in one sense a law of 
the United States. It may well be 
that it would fall within the meaning 
of the same words in the third clause 
of the same section: ‘Cases involving 
the constitutionality of any law of 
the United States’ Parsons v. Dis- 
trict of Columbia, 170 U. S. 45, 18 
SCt 521, 42 L. ed. 943. But it needs 
no authority to show that the same 
phrase may have different meanings 
in different connections.” Per Holmes, 
J.. in American Security, etc., Co. v. 
District of Columbia, 224 U. S, 491, 
494, 32 SCt 553, 56 L. ed. 856. 

Newman v. U. S., 238 U. S. 
, 35 SCt 881, 59 L. ed. 1446. 

87. Milliken v. Dotson, 117 App. 
Div. 527, 102 NYS 564 [app dism 195 
N. Y. 523 mem, 89 NE 1105). 

fa] Discussion of rule—‘“‘An act 
of Congress establishing such a court, 
to which all persons may resort who 
have causes arising or cognizable 
within the territory of that jurisdic- 
tion, is as much a public act as is 
any statute constituting a depart- 
ment of government. That the juris- 
diction may be exercised locally does 
not detract from the public character 
of the law establishing the court. We 
think this statute is one of which the 
court will take judicial notice.” Per 
Patterson, P. J., in Milliken v. Dot- 
son, 117 App. Div. 527, 529, 102 NYS 
564 [app dism 195 N. Y. 523 mem, 
89 NE 1105). 

Public laws generally see Statutes 
[86 Cye 985]. 

88. Parsons v. District of Colum- 
bia. 85 App. (D. C.) 326. 

89. Constitutionality of statute: 
Ss ard see Constitutional Law 12 
Police regulation see infra § 17-18. 
Tax law see infra § 48. 

90. Downes v. Bidwell, 182 U. S. 
att 21 SCt 770, 45 L. ed. 1088; James 

v. U. S., 38 Ct) Cl. 615, 631 [rev on 
other grounds 202 U. S. 401, 26 SCt 
685, 50 L. ed. 1079). 

The District of Columbia “had been 
a part of the States of Maryland and 
Virginia. It had been subject to 
the Constitution, and was a part of 
the United States. The Constitution 
had attached to it irrevocably. There 
are steps which can never be taken 
backward. The tie that bound the 
States of Maryland and Virginia to 
the Constitution could not be dis- 
solved, without at least the consent 
of the Federal and state governments 
to a formal separation. The mere 
cession of the District of Columbia 
to the Federal government relin- 
quished the authority of the States, 
but it did not take it out of the 
United States or from under the 
egis of the Constitution. Neither 
party had ever consented to that con- 
struction of the cession, If, before 
the District was set off, Congress had 
passed an unconstitutional act, af- 
fecting its inhabitants, it would have 
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the surrounding faets and eireumstancees.®® 

B. Constitutional Limitations on Con- 
The cession to the national government of 
territory which was subject to the federal consti- 
tution did not change its status in this respect.°° 
To put at rest all doubts concerning the applicability 
of the constitution to the District, congress in 1871 
specifically extended it thereto. 
of legislation in congress is not unlimited or arbi- 
trary,°? but is limited in general by the express con- 
stitutional provisions.®’ 
go further and lay down the general rule that con- 
gress is restricted by the fundamental principles of 
right and justice recognized by the constitution,* 


Hence the power 


The eourts of the District 


been void. If done after the Dis- 
trict was created, it would have been 
equally void; in other words, Con- 
gress could not do indirectly by cary- 
ing out the District what it could 
not do directly.” Per Brown, J., in 
Downes v, Bidwell, 182 U. S. 244, 260, 
21 SCt 770, 45 L. ed. 1088 [quot in 
part James v.. U. S., 38 Ct. Cl 615, 
631 (rev_on other grounds 202 U. S. 
401, 26 SCt 685, 50 L. ed. 1079)]. 

District as part of the United 
States see supra § 9. 


91. Downes v. Bidwell, 182 U. S. 
244, 20 SCt 770, 45 L. ed. 1088 [cit 
16 U. S. St. at L. 419, 426 § 34]. 

92. Curry v. renee of Columbia, 
14 App. (D. C.) 4 

93. Wight v. DEeinaae 181 U. S. 
371, 21 SCt 616, 45 L. ed. 900; Lappin 


v. District of Columbia, 22 App. 
(D. C.) 68; Stoutenburgh v. Frazier, 
16° App. (D. C.) /229; 48 LRA. 220; 
Curry v. Fees bee of Columbia, 14 App. 
(DS Cy) 14a Sis v. Ross, 5 App. 
(By Gs) 241. See also .Bradley v. 
District of Columbia, 20 App. (D. C.) 
169 (dictum to the effect that as the 
operation of furnaces in large build- 
ings for purposes of heating, power, 
ete, is unquestionably necessary to 
the enjoyment of their ownership, any 
regulation with which it would be 
impossible to comply by the use of 
any known and accessible fuel would 
be beyond the power of congress to 
enact). 

[a] Rule applied.—(1) The fourth 
amendment relating to searches and 
seizures. Stoutenburgh v, Frazier, 16 
App. (D. C.) 229, 48 LRA 220; Curry 
v. District of Columbia, 14 App. 
(D. C.) 428. See generally Searches 
and Seizures [85 Cye 1263]. (2) The 
fifth amendment. Wight v. David- 


son, 181 U.. S..f2Th, 21 SCt 616) 46 
L. ed. 900; Moses v. U. S., 16 App. 
(D. C.) 428, 50 LRA 682. (8) "Phe 


eighth amendment concerning exces- 


sive bail, fines, and unusual punish- 
ments. Stoutenburgh v. Frazier, 16 
App. (D. C.) 229, 48 LRA 220. See 


generally Bail § 222; Criminal Law 
§§ 3191-3202. (4) The provision re- 
lating to jury trials. Capital Traction 
Co, v. Hof, 174. UL S.°1,'19 SCt 580, 
43 L. ed. 873; Callan v. Wilson, 127 
U. S. 5A0, 8 SCt 1801, 32: L. ed. 223; 
In re Dana, 7 F. Cas! No. 3,554, 7 
Ben. 1. See generally Juries [24 
Cye 100]. (5) “The power of Con- 
gress in the District of Columbia, as 
elsewhere throughout the Federal 
Union, is distinctly limited by all the 
express guaranties of individual right 
contained in the Federal Constitution. 
No more in the Distriet of Columbia 
than anywhere else within the United 
States, could the legislature of the 
Union pass a bill of attainder or an 
ex post facto law, or dispense with 
trial by jury, or establish a relig- 
ion, or authorize unreasonable 
searches. All the general limitations 
imposed by the Constitution upon its 
authority are as applicable in the 
district of Columbia as in any other 
part of the United States.” Per Mor- 
ris, J., in Curry v. District of Colum- 
bia, 14 App. (D. C.) 428, 489. 

94. Curry v. District of Columbia, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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certain provisions of the constitution which apply 
only to the states as such, or to the citizens of the 
states as such, may not be operative in the District, 
or to the citizens of the District, because the subject 
to which they relate, or the conditions to which they 
apply, do not exist.°° The provision of the four- 
teenth amendment ‘‘nor shall any State deprive any 
person of life, liberty, or property, without due pro- 
cess of law; nor deny to any person within its juris- 
diction the equal protection of the laws’’ does not 
in terms apply to legislation by congress,®® and it 
has been held that it has no application to the Dis- 
triet.°7 The question whether congress may enact 
discriminatory legislation is not settled, for while 
the courts of the District deny the power,®® the 
supreme court of the United States has refused to 
pass on the question,®® stating that if there is such 
a prohibition, it cannot be more strict or extensive 
than the fourteenth amendment ‘is on the states.1 
A statute preseribing the hours of labor to be ob- 
served by the contractors with the District and their 
employees on the publie works of the District is not 
a denial of the equal protection of the laws.2 The 
courts will not declare an act relating to the District 
unconstitutional where congress has not clearly 
transcended its power. A statute may be uncon- 
stitutional in its application to the states, and con- 


14 App. (D. C.) 423; Craighill v. Van 


Riswick, 8 App. (D. C.) 185 [rev on [a] 


before the law 


DISTRICT OF COLUMBIA 


App. (D. C.) 423. 
Reason for rule. — “Equality 
is a fundamental 


[18 C.J.] 1359 
stitutional as to the District because of the plenary 
legislative power of congress over the District.* 

[§ 12] ©. Laws and Ordinances in Force.® The 
laws in force in the District include, except in so 
far as they are superseded by later legislation, the 
common law as it existed in Maryland when the ces- 
sion was made,® the principles of equity,’ and ad- 
miralty,® all general acts of congress which are not 
locally inapplicable in the District,® and all acts of 
congress which are by their terms made applicable 
to the District and to other places under the juris- 
diction of the United States.1° A statute may be in 
part applicable to the District, although other parts 
refer and have application merely to a particular 
locality outside of the District.‘ A police regula- 
tion by the commissioners is repealed by a later act 
of congress covering the whole subject thereof,!? or 
transferring to another board or commission the 
right to regulate the particular subject. 

General or special statutes.‘* The rule that where 
there is a special or particular statute, and also a 
general statute, both applicable to the same subject 
matter, the special or particular statute must pre- 
vail, is in no case more appropriately applied than 
to the legislation of congress for the District as dis- 
tinguished from its legislation for the federal 
union.1® A special later statute prevails over the 


tion see supra § 11. 
Power to supersede the constitu- 


other grounds 168 U. S. 611, 18 SCt 
217, 42 L. ed. 599]. But see generally 
Constitutional Law § 45. 

“And not only are these express 
limitations applicable, but .. . all 
the ‘implied limitations which grow 
out of the nature of all free govern- 
ments’ are equally applicable. The 
‘exclusive’ power of legislation over 
this District which is vested in Con- 
gress by the Constitution, must be 
assumed to extend only to all Jawful 
subjects of legislation; and invasons 
of those fundamental individual 
rights, which lie at the foundation of 
the social compact, and for the main- 
tenance of which free governments 
exist, are not lawful subjects of leg- 
islation.” Per Morris, J., in Curry 
v. District of Columbia, 14 App. 
(D. C.) 423, 439. 

95. James v. U. S., 38 Ct. Cl. 615 
[rev on other grounds 202.U. S. 401, 
26 SCt 685, 50 L. ed. 1079]. 

96. Moses v. U.S., 16 App. (DsG:) 
428, 50 LRA 532. 

Due process of law see Constitu- 
tional Law §§ 956-1099. 

Equal protection of the laws see 
Constitutional Law §§ 874-955. 

97. Wight v. Davidson, 181 U. S. 
371, 21 SCt 616, 45 L. ed. 900. 

[a] Materiality of rule.— While 
congress in legislating for the Dis- 
trict is subject to the fifth amend- 
ment providing that no person shall 
be “deprived of life, liberty or prop- 
erty, without due process of law; nor 
shall private property be taken for 
public use without just compensa- 
tion it by no means necessarily fol- 
lows that a long and consistent con- 
struction put upon the Fifth Amend- 
ment, and maintaining the validity of 
the acts of Congress relating to pub- 
lic improvement within the District 
of Columbia, is to be deemed over- 
ruled by a decision concerning the 
operation of the Fourteenth Amend- 
ment controlling state legislation.” 
Per Shiras, J., in Wight v. David- 
son, 181. U. S. 371, 384, 21 SCt 616, 
45 TL. ed. 900. 

{b] Bule applied.—Equal protec- 
tion of the laws. Siddons v. Edmon- 
ston, 42 App. (D. C.) 459; Lappin v. 
District of Columbia, 22 ‘App. (DL, .o 


8. 

98. McGuire v. District of Colum- 
bia, 24 App. (D. C.) 22; Lappin v. 
District of atersbia: 22 App. (D.-G) 
68; Curry v, District of Columbia, 14 


\ 
- 


principle of our republican 
tions. It is a principle as dear to 
us even as life or liberty; and any 
enactment that contravenes it can- 
not have the force of law.”’ Per Mor- 
ris, J., in McGuire v. District of Co- 
lumbia, 24 App. (D. C.) 22, 365. 

99. District of Columbia v. Brooke, 
et U. S. 138, 29 SCt 560, 53 L. ed. 
1. District of Columbia v. Brooke, 
214. U. S. 188, 29 SCt 560, 53 L. ed. 


941, 
2. Penn Bridge Co. v. U. S., 29 
App. (D. C.) 452. See generally Con- 


Sstitutional Law § 906. 

{a] Reason for rule.—‘“This stat- 
ute prescribes a rule of conduct 
which applies alike to all who con- 
tract to do work for the District of 
Columbia, and alike to all employed 
to perform labor on such a work.’ 
Per McComas, J., in Penn Bridge 
Cove v. UW. SHP29 Apps CDC) 1462, 


3. Stoutenburgh v. Frazier, 16 
App. (D. C.) 229, 48 LRA 220. See 
eee Constitutional Law §§ 221-— 


4. El Paso, etc., R. Co. v. Gutier- 
rez, 215 U:°S. 87, 30 SCt 21, 54 L.-ed. 


106. 

[a] Application of rule.—(1) Em- 
ployers’ Liability Act of 1906. El 
Paso, ete, R. Co. v. Gutierrez, 215 


U. S. 87, 30 SCt 21, 54 Li. ed. 106; 


McNamara v. Washington Terminal ; 


Co., 37 App. (D. C.) 384; Philadel- 
phia, ete., R. Co. v. Tucker, 35 App. 
(D. C.) 128, LRA1915C 39; Hyde v. 
Southern R. Co., 31 App. (D. C.) 466. 
(2) “We would hesitate to declare a 
law unconstitutional that had been 
twice before the court of last resort, 
and, so far as it applies to this Dis- 
trict, had been declared to be con- 
stitutional. In such a situation we 
must assume that the Supreme Court, 
before declaring the act corstitution- 
al, considered it in all its phases. 
Certainly it would not be becoming 
in a court of inferior jurisdiction to 
attempt to demonstrate to the higher 
tribunal the incorrectness of its con- 
clusion in a given case.” Per Robb, 
J., in 138. Philadelphia, etc., R. Co. v. 
Tucker, 35 App. (D. C.) 123, 138, 
LRA1915C_ 39. 

Effect of partial invalidity general- 
ly see Statutes [36 Cyc 976]. 

5. side alga of federal constitu- 


institu- | 


tion of Maryland see supra § 10. 

Compacts between Maryland and 
Virginia see supra §§ 3, 4, 7, 10. 

6 D. C. Code (1901) §§ 1, 1640; 
Kendall v. U..S., 12 Pet. (U. S.) 524, 
9 L. ed. 1181; State v. Cummings, 33 
Conn. 260, 89 AmD 208; Baltimore, 
etc., R. Co. v. Thomas, 37 App. (D. C.) 
255; De. Forest) v.. U. S.,7 11 “App. 
(D. C.) 458; Bayly v. Chubb, 16 Gratt. 
‘ete! 284. And see Common Law 


[a] Rule applied.—(1) The stat- 
ute of Elizabeth against covinous and 
fraudulent conveyances (Cathcart v. 
Robinson, 5 Pet. (U. S.) 264, 8 L. ed. 
120; Kansas City Packing Co. v. 
Hoover, 1 App. (D. C.) 268), (2) now 
superseded by D. C. Code (1901) 
§§ 1120-1122, covering substantially 


the same ground (See generally 
Fraudulent Conveyances [20 Cyc 
342)). (3) The rule in Shelley’s 


case (De Vaughn v. Hutchinson, 165 
U. S. 566, 17 SCt 461, 41 L. ed. 827; 
Sims v. Georgetown College, 1 App. 
(D. C.) 72), (4) now changed by 
D.C. Code (1901) § 1027 (See general- 
ly Deeds [16 Cyc 658]; Wills [40 Cyc 
1602]). 

{b] Determination of common law. 
—Decisions of the court of appeals 
of Maryland since the cession are not 
in point in determining the common 
law of the District. Baltimore, etc., 
eS v. Thomas, 37 App. (D. C.) 

ToD.) Ce Codeo (1901). $51, 1640. 
See generally Equity [16 Cye 1] 


8. Di Cl ‘Code®.. 1901)" $s) W620: 
See generally Admiralty 1 Cc. J. 
pis. 

9. D. Ci: Code Cee §§ 1, 1640; 
Page v. Burnstine, 102 S. 664, 26 
rag 268; Ex p. Novell, 20) Pence. 
48. 

[a] Statutes relating to particular 
subjects. — (1) Adultery. Chas v. 
U. Sie App! (DC) 8499 (2) Dis- 
charge of poor convicts. U. S. v. 


Mills, 11 App. (D. C.) 500. 
10. D. C. Code (1901) §§ 1, 1640. 


PAs Chase v. U. S., 7 App. (D. C.) 
12. Fulton v. District of Columbia, 
2 App. (D. C.) 431. 
13. District of Columbia v. Wil- 
lett, 36 App. (D. C.) 589. 
ikea. See generally Statutes [86 Cyc 


span U. S. v. Mills, 11 App. (D. C.) 
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provisions of the Distriet code of 1901.1° 

The United States criminal code of 1909.." There 
is no such necessary inconsistency between the Dis- 
trict code and the federal criminal code of 1909 
as will result in the repeal of the former by the lat- 
ter; each having definite territorial operation, they 
can exist together.% However, the federal criminal 
code applies to the District of Columbia so far as it 
deals with offenses federal in character.1* Chapter 
eleven of this code, relating to offenses not intrin- 
sically federal in their nature, ‘‘committed within 
or on any lands reserved or acquired for the ex- 
clusive use of the United States, and under the ex- 
clusive jurisdiction thereof, or any place purchased 
or otherwise acquired by the United States by con- 
sent of the legislature of the State in which the same 
shall be, for the erection of a fort, magazine, arse- 


22. 
10 SCt 1037, 34 L. 


968; Kendall v. U. 
524,.9 L., ed. 1181; 
? Fet. 


DISTRICT OF COLUMBIA 


Thaw v. Falls, 136 U. S. 519, 


Hliason, 16 Pet. (U. 8.) 291, 10 L. ed. 
S12 Pet. (U. S.) 


(U. 8.) 568, 8 L. ed. 786; 


[§§ 12-13 


lation covers the whole subject matter of an act of 
such legislature and is inconsistent therewith.?® 

City ordinances. The organic act of 1871 *° re- 
pealing the charters of the cities of Washington and 
Georgetown and providing that ‘‘all laws and ordi- 
nances of said cities, respectively, and of said levy 
court, not inconsistent with this act, shall remain 
in full force until modified or repealed by Congress 
or the legislative assembly of said District,’’ re- 
ferred only to valid and subsisting enactments at 
the time,*4 and did not extend the operation of 
any unrepealed ordinance beyond the limits of the 
municipal government by which it had been en- 
acted.** It would seem in spite of the saving clause 
that all police regulations of the former cities which 
concern matters general in their nature and affecting 
the interests of all in the District in a like manner 
are repealed by the act.** The provision in the aet 
of 1895, making Georgetown a part of the city of 
Washington,** that ‘‘all general laws, ordinances, 
and regulations of the city of Washington be, and 
the same are hereby, extended and made appliea- 
ble to that part of the District of Columbia former- 
ly known as the city of Georgetown,’’ did not revive 
any ordinance of the city of Washington repealed by 
the above act of 1871. 

{[§ 13] D. Criminal Law.** The exclusive juris- 
diction of congress over the District #7 applies to 
the subject of criminal law.* Criminal offenses and 
violations of laws of the United States applicable 
to the District, committed in the District, are crimes 
against the United States, not against the District.#® 
There can be no crimes against the District.*® 


eral préceding municipal govern- 
ments, not expressly repealed by the 
organic act of February 21, 1878, or 
by , some subsequent authoritative 
act, are to be held to be still in force. 
the people would, in some instances, 


ed. 531; U.S. v. 


Ex p. Noe erg 


nal, dockyard, or other needful building’? does not 
apply to the District. 20 Chapter thirteen, relating 
trict, or within or upon any place with the ex- 
elusive jurisdiction of the United States,’’ super- 
applied to these offenses.”4 

The laws of Maryland 2? in force at the time of 
cept where repealed or modified by acts of con- 
gress.2* However, with certain enumerated excep- 
of 1901.% 

The acts of the former legislative assembly *° with 
coramissioners may repeal such regulations? and 
will be deemed to have done so where their regu- 
App. (D. ©.) 466, 

17. Application of procedural 

18. Johnson v. U. 8. 225 U.S. 405, 
$2 SCt 748, 56 L. ed. 

19. Johnson v. U. 8, 225 U. S. 405, 

32 SCt 744, 56 L. ed. 1142 (where 
that the first ten and the twelfth 
chapters were applicable). 

414, 22 SCt 748, 56 L. ed. 1142, 

[3] Beason for rule—The word 
“It is further limited and, indeed, 
specialized, by the qualification "Te- 
use of the United States.’ In other 
words, it has a proprietary and not a 
apt, indeed, to describe the District of 
Columbia.” The court also pointed out 
former statute which did apply to 
the District was some aid nce of a 
in the main special spheres of oper- 
ation, and provisions accommodated 
ly in enacting the District Code, rec- 
ognized the expediency of separate 

fa, It was said at the bar, and not 
denied, that the District Code was 
the District, having in mind the 
needs of the District, but of its cit- 
rious organizations and bodies of 
eee. In yielding to the recom- 
precedent. It had given local con- 
trol to the Territories, and it en- 

Per McKenna, J., in Johnson v. U. 8 
225 U. 8, 405, 418, 42 SCt 748, 751, 

21. Johnson v, 

32 SCH 748, 56 L, 1142, 
22. 


to offenses committed ‘‘ within any Territory or dis- 
seded the criminal code of the District so far as it 
the cession continue as the law of the District, ex- 
tions these laws were repealed by the District code 
certain exceptions ** have also been repealed.27 The 

16. Hyde v. Southern R. Co., 31 
parts of code see infra 4 20, 
App. (D. CG) 347) aye 
counsel for the government conceded 

20. Johnson v. U.S. 225 U.S. 405, 
“ands” is limited by its association. 
served or acquired for the exclusive 
governmental sense, and is very in- 
that a change in language from the 
change of purpose. “The codes had 
to such spheres.” “Congress certain- 
a pebag pen for the District of Colum- 
not only the work of the lawyers of 
ize a as well, expressed through va- 
mendations Congress made no new 
acted a separate code for ey *€ 
752, 56 lL, ed. 1142 

U, §., 225 U, 8. 405, 
See also Ph § 4. 


v. Simms, 1 Cranch (U. 8.) ‘92, ¥) 
L. ed, 9%; In re Wolf, 27 Fed. 606; 
Chesapeake, ete., Canal Co. v. Key, 
. Cas, No, 2,649, 3 Cranch C. C. 

Danenhower v. Ball, 8 App. 
CD, Sir 187; A y. Chubb, 16 
Gratt. (57 Va.) 28 

wm WD. C. Code “1901) § 1636. 

25. See supra § 8. 

26. Johnson v. District of Colum- 
bia, 20 App. (D. C.) 520 

{a] Particular exception-—Police 
regulations. Johnson District of 
Columbia, 20 App. (D. “ey 520. 

27. 1D. C, Code (1901) % 1636. 

28. Callan v. Marche of Columbia, 
16 App. (D. C.) 2 

29. Callan v. District of Columbia, 
16 App. (D. C.) 271; arer ees v. Stout- 
enburgh, 8 App. (D. C.) 5135 

30. See supra §% 8. 

31. District “ Se rae v. Lib- 
bey. 9 APP. (D, 321. 

32. ers ‘of, ais v. Hauf, 
38 App. (D. C.) 197. 

33. District ioe Columbia v. Hauf, 
32 App. (D. C.) 197, 

[a] Beason for rule.—“As the 
cities of Washington and Georgetown 
had grown considerably since their 
original acts of incorporation, and 
the District generally was increasing 
in population, public policy suggested 
a new form of municipal government 
that would comprehend the entire 
District, and bring all of its inhab- 
itants under one power of control 
and regulation for all purposes. Evi- 
dently, one of the main objects of 
the new legislation was to subject 
the inhabitants of the entire District 
to the equal operation and protection 
of all police regulations, general in 
their nature and affecting the inter- 
ests of all in a like manner. If all 
such general regulations of the sev- 


x 


be subjected to two or three conflict- 
ing regulations of the same thing, 
determinable by the particular part 
of the District in which an act af- 
fected thereby may have been done.” 
Per Shepard, J., in District of Co- 
Shay v. Hauf, 33 App. (D. C.) 197, 
{b] Bule applied to an ordinance 
regulating the weight of bread. Dis- 
trict of Columbia v. Hauf, 33 App. 
@D., C.) 197, 

34. See supra -§ 8 

35. District 47 Columbia v. Hauf, 
33 App. (D. C.) 1 

36. See also fain § 12, 
Znforcement of c 

infra § 20. 

Jurisdiction of offenses see Crim- 
inal Law § 222. 
37. See supra § 10. j 
— U. S. v. Campbell, 179 Fed. 


39. Benson v. Henkel, 198 U. S. 1 
25 SCt 569, 49 L. ed. 919; Metropoli- 
tan R. ree v. District of Columbia, 
132 U. 8.1;:10 SCt 19, 33 Ly ed, 231; 
Ws "Campbell, 179 Fed. 762 
foverr Ta re Dana, 68 Fed. 886]; 
U. 8S. v. Wimsatt, 161 Fed. 586. 

{a] Particular offenses.—(1) As- 
sassination of President Lincoln. 
Baker v. Washington, 7 D. C. 134. 
(2) Bribery of public officers an of- 
fense federal in its nature. Benson 
v. Henkel, 198 U. S. 1, 25 SCt 569, 49 
L. ed. 919. (8) Violation of the 
“bucket shop” act applicable, ex- 
clusively to the District. U. S. v. 


law see 


Campbell, 179 Fed. 762; U. S. v. 
Cella, 37 App. (D. C.) 4238. (4) Lar- 
ceny. Price v. McCarty, 89 Fed. 


84, 32 CCA 162 [aff 83 Fed. 830]. 
40. U. S. v. Campbell, 179 Fed. 

7162; Price v. McCarty, 89 Fed. 84, 

22 OCA 162 [aff 83 Fed. 830]; U. Ss 
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[§ 14] E. Delegated Power to District.*1 The 
District, not being a sovereignty,” has no inherent 
legislative power, but possesses merely delegated au- 
In view of the constitutional power of 
congress to exercise ‘‘exclusive’’ legislation over the 
District, it is held that there is no authority to 
delegate the general legislative power,** as distin- 
guished from the right to enact local or municipal 
There can be no dele- 
gated power in the District of Columbia to regulate 
interstate commerce, where the regulation is of a 
class calling for uniform rules and national legis- 
lation.*® A delegation of power includes the powers 
that are germane to the object and reasonably nec- 
The delegated power must 
be exercised in subordination to rights and privi- 
leges granted by congress.** Unless there is a saving 


thority.** 


regulations or ordinances.* 


essary to effectuate it.47 


v. Cella, 37 App. (D. C.) 433. ns 

[a] Reason for rule.—‘“But if an 
offense against the statute is not an 
offense against the United States, 
how is it to be described? It is 
certainly not an offense against the 
District of Columbia, for the Dis- 
trict is not a sovereignty, and has 
no legislative power of its own. Un- 
less, therefore, it is an _ offense 
against the United States—the sover- 
eignty which has exclusive jurisdic- 
tion of the subject and has passed the 
law forbidding the disputed acts—it 
is not an offense at all, but remains 
somehow in the air, removed from 
all danger of punishment. If the 
present contention is correct, it 
“would follow that no criminal who 
had evaded arrest in the District 
could be arrested elsewhere and re- 
turned for trial.’’ Per McPherson, 
J., in U. S, v. Campbell, 179 Fed. 
762, 764, 

41. Delegation of: 

Police power see infra § 16. 
Regulation of public ways and other 

property see infra §§ 36-39. 
Taxing power see infra § 48. 

Power dolegated to: 

Former city of Washington see su- 

pra § 8. 

Former legislative assembly see su- 

pra § 8. 

See generally Municipal Corpora— 
tions [28 Cyc 257]. 

42. See supra § 9 text and note 49. 

43..\U. S. v. Campbell, 179, Fed. 
762: U. S. v. Macfarland, 28 App. 
(D. C.) 552. See also supra § 9. 

44. Stoutenburgh v. Hennick, 129 
U. S. 141, 9 SCt 256, 32. L. ed. 637; 
Brown v. District of Columbia, 29 
App... (D. C.) 278, 25 LRANS 98; 
Coughlin v. District of Columbia, 25 
App. (D. C.) 251 [foll Lee v. District 
of Columbia, 25 App. (D, C.) 388]; 
Dempsey v. District of Columbia, 1 
App. (D. C.) 63; Roach v. Van Ris- 
wick, 11 D. ©. 171, : 

[a] Rule applied to legislation 
affecting freedom of contract. Smith 
v. Olcott, 19 App. (D. C.) 61. 

45. 
U. S. 141, 9 SCt 256, 32.L. ed. 637; 
Welch v. Cook, 97 U. S. 541, 24 L. ed. 
1112; Washington v. Eaton, 29. F. 
Cas. No. 17,228, 4 Cranch C. C. 352; 
U. Ss. v. Interstate Commerce 
Commn., 37 App. (D. C.) 266; U._S. 
v. Macfarland, 32 App. (D. C.) 53; 
Dempsey v. District of Columbia, | 1 
App. (D. C.)- 63; Cooper v. District 
of Columbia, 11 D. C. 250. | 

46. Stoutenburgh v. Hennick, 129 
U. S. 141, 9 SCt 256, 32 L. ed. 637; 
In re a pape ee a Dink: $80; 00 pe 

Re ation of commerce 5s 
§ “7 pee Commerce 12 C. J. p 1. 

47. U. S. v. Macfarland, 32 App. 
(D. C.) 53. See generally Municipal 
Corporations [28 Cye 262]. 

48. Smith v. District 0 
bia, 25 App. (D. C.) 370. 

[al Particular privilege. — The 
right to construct a street railway. 
Smith v. emitti of Columbia, 25 
App. (D. C.) ’ 

49, District of Columbia v. Wil- 

\ re, 


\ 


Colum- 


Stoutenburgh y. Hennick, 129} 
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, regulations.®* 


[§ 15] 


lett, 36 App. (D. C.) 589. See gen- 
erally Municipal Corporations [28 
Cye 387]. 

50. District of Columbia v. Wag- 
gaman, 15 D. C. 328. 

51. District of Columbia v. Wag- 
gaman, 15 D. C. 328. 

[a] Discussion of rule.— “This 


test [of reasonableness] of the va- 
lidity of a municipal act or by-law 
cannot be applied when the power 
to legislate on the subject has been 
expressly conferred. In that case 
we have only to construe the grant, 
and, when the grant imports that 
the full power is given and that the 
measure and manner of its exercise 
are intrusted to the grantee, we have 
no more to do with the reasonable- 
ness of its exercise than with the 
reasonableness of an act of Con- 
gress. The judicial control [to im- 
pose the test of reasonableness] here 
invoked belonged to a different class 
of cases. In England the subjects 
upon. which by-laws might be made 
were not usually specified in the 
king’s charter, and it became an es- 
tablished doctrine of the courts that 
every corporation had implied or in- 
cidental power to pass by-laws; but 
this power was accompanied with 
the limitation that every by-law 
must be reasonable. And in this 
country the courts, in affirming the 
general incidental power of munici- 
pal corporations to make ordinances, 
have always. declared that ordi- 
nances passed in virtue of the im- 
plied power must be_ reasonable. 
Dill. Mun. Corp., sec. 253, and cases 
cited. In other words, the courts 
have held that where the existence 
of a power depended on judicial im- 
plication, trey were not at liberty to 
imply a power to do what was un- 
reasonable. Plainly this rule does 
not apply in construing the extent 
of an express grant of power.” Per 
James, J., in District of Columbia 
v. Waggaman, 15 D. C. 328, 385. See 
also infra § 17; and Municipal Cor- 
porations [28 Cyc 368]. 

52. See generally Municipal Cor- 
porations [28 Cyc 276]. 

Delegation of executive power see 
infra 21, 

53. Pitchlynn v. District of Co- 
lumbia, 36 App. (D. C.) 59. 

[a] Reason for rule.—‘‘The pro- 
vision requiring the consent of the 
landowners relates solely to the exe- 
cution of the regulation, and not to 
its enactment. The regulation does 
not delegate to the landowners the 
power to pass it or even approve it. 
Their consent is a condition subse- 
quent to its passage, which may de- 
feat its operation in a_ particular 
locality within the forbidden district. 
Police regulations of this sort have 
been so generally upheld in this Dis- 
trict that the law may be regarded 
as settled in this jurisdiction.” Per 
Van Orsdel, J., in U. S. v. Richards, 
35 App. (D. C.) 540, 546. 

[b] Particular uses—(1) Keeping 
roosters. Pitchlynn y. District of 
Columbia, 36 App. (D, C.) 59, 


(2) 1 @D,. C.). 544, 
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clause, the repeal of the authority to make regula- 
tions concerning a particular subject repeals all prior 
regulations dependent thereon,1® 

Reasonableness, 
reasonableness of the exercise of an implied power,®® 
but it has been held that this rule does not apply 
where the power is expressly granted.°! 

Redelegation.®? 
commissioners of the consent of those in the neigh- 
borhood to the use of property for certain purposes 
is not a redelegation of the delegated power to make 


The courts may inquire into the 


The requiring by the District 


F. Police Regulations **—1. Authority— 
a. Of Congress.°> 
over the District extends to the enactment of police 
regulations °° for all the territory of the District 
including the entire width of the Potomae river,®? 


The plenary power of congress 


Public garage. U, 8. v. Richards, 35 
App. (D. C.)) 540: 

Delegation of legislative power to 
private persons see Constitutional 
Law § 327. 


54. Regulation of streets, and 
ae Bd betes property see infra 


Police power generally sce Con- 
stitutional Law §§ 412-443. 

55. Power to require licenses see 
Licenses [25 Cyc 5991, 

56. Stoutenburgh v. Frazier, 16 
App. (D. C.) 229, 48 LRA 220; Moses 
Viney Sanil6t, App. 4 (DANCD) 423 bo 
LRA 532; Lansburgh v. District of 
Columbia, 11 App. (D. C.) 512; U.S. 
Vv.» Ross, 5b: App, (D: .C.). (241... See 
also Constitutional Law § 417; and 
eases infra this note, 

[a] Rule applied.—(1) Employers’ 
Liability Act in its prohibition of 
certain defenses. McNamara vy. 
Washington Terminal Co., 35 App. 
(D..C.) 230. See. also supra § 11; 
Master and Servant [26 Cye 1080]; 
Statutes [36, Cyc 983]. (2) Prohibi- 
tion of “gift enterprise business.” 
In re Gregory, 219 U. S. 210, 31 SCt 
143, 55 L. ed. 184; Lansburgh.v. Dis— 
trict of Columbia, 11 App. (D. C.) 
512. See generally Trading Stamps 
[38 Cye 919]. (38) Prohibition of the 
emission of dense or thick black or 
gray smoke. Palmer v. District of 
Columbia, 26 App. (D. CGC.) 31; Due- 
hay v. District of Columbia, 25 App. 
(D, C.) 484; Sinclair v. District of 
Columbia, 20 App. (D: C.) 336; Brad- 
ley v. District of Columbia, 20 App. 
(D. C.) 169; Moses v, U. S., 16 App. 
(D.. C.) 428, 50 LRA 532, 

(b] Regulation of particular mat- 
ters.—(1) The practice of the profes- 
sion of medicine, Czarra v. District 
of Columbia Medical Suprs., 25 App. 
(D. C,) 448. See generally Physicians 
and Surgeons [30 Cye 1539]. (2) In- 
toxicating liquors. Richards v. Gei- 
39 App. (D, C.) 278; Gassen- 
heimer v. District of Columbia, 6 
App. (D. C.) 108; Bush vy. District 
of Columbia, 1 App. (D. C.) 1. See 
also Intoxicating Liquors [23 Cyc 
43]. (8) Milk dealers. Weigand vy. 
District of Columbia, 22 App. (D. C.) 


1084] See generally Food [19 Cye 
{c]. Building line-—(1) Congress 


may fix the building line or author- 
ize proceedings for the establish- 
ment thereof, Newman v. Newman, 
42 App. (D. C.) 588 (construing the 
statute); 22 Op. Atty.-Gen. p 9. (2) 
This power includes the authority 
to permit projections on such con- 
ditions as congress sees fit to im- 
pose (22 Op. Atty.-Gen, p 9), (8) 
such as the approval of the secre- 
tary of war (22 Op. Atty.-Gen. p 9). 
(4) The above power is not depen- 
dent on the ownership in fee of the 
streets. 22 Op. Atty.-Gen. p 9. 

Smoot v. District of Colum- 


bia, 23 App. (D. C.). 266, See also 
supra §§ 3, 7. 
{a] Regulation of fishing in the 
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[§ 16] b. Delegated Authority.S The District 
authorities may not make police regulations outside 
of the authority expressly or impliedly delegated to 
them.’ A congressional delegation of the police 
power to the commissioners should be construed 
neither strictly nor liberally, but fairly and reason- 
ably to effectuate the intention of congress.°° The 

right to make regulations includes the right to make 
additional regulations rendered proper ‘by changed 
conditions, including the progress in connection with 
a particular ealling.“t It has been stated that in a 


doubtful ease, where a thing may or may not be a. 


nuisance depending on a variety of circumstances 
requiring judgment and discretion on the part of the 
commissioners, their decision under a general dele- 
gation of power is conelusive of the question.*? On 
the other hand it has been stated that the com- 
missioners have no power to declare a thing a nui- 
sanee per se without at least express legislative 
authority.°S There can be no prescriptive right of 
any person which will prevent the delegation of the 
power to the District authorities to make police reg- 
ulations,®°* nor will a congressional provision for a 
license for revenue be prohibitive of reasonable po- 
lice regulations.°© A reservation by congress in 
granting a charter to a railroad company of the 
right to make rules and regulations governing the 
operation of the road does not preclude the dele- 
gation of the power to the commissioners to enact 
reasonable police regulations in relation thereto.®® 
The commissioners of the District may not by their 
regulations give to a person or corporation greater 
rights and privileges than congress has given or has 
intended to give.®* Where congress has fully legis- 
lated on a particular subject, this precludes any 
reeulation thereof by the local authorities.°S But a 


58. See generally Municipal Cor-]| bia, 82 App. (D. C.) 106. 

FOr” 23° 'SSt. 
in full In re Sullivan, 21 D. C. 139, 
summarized Coughlin v, District of Poguiatian for the maintenance of 
(D. C.) 251). 


porations [28 Cye 692]. 
Delegated authority: 
Generally see supra § 14. 


In former city of Washington see | Columbia, 25 App. 
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regulation is not necessarily inconsistent with an act 
of congress where it supplements and renders it 
more effeetive.® 

Under the act of 1887 °° authorizing the commis- 
sioners of the Distriet to make and enforce police 
regulations on the subjects thereim specified, there 
was no power to make regulations on other sub- 
jects.7 

The act of 1892,7? authorizing and empowering the 
commissioners of the District ‘‘to make and enforce 
all sueh reasonable and usual police regulations in 
addition to those already made under the act of 
January twenty-sixth, eighteen hundred and eighty- 
seven, as they may deem necessary for the protection 
of lives, limbs, health, comfort and quiet of all per- 
sons and the protection of all property within the 
Distriet of Columbia,’’ increases the previous power 
of the commissioners and confers on them general 
authority to make police regulations.”® The refer- 
ence to the act of 1887 has the effeet of making 
the specifie grants of authority therein illustrations 
of the general authority to make regulations for the 
protection of ‘‘lives, limbs, health, comfort and 
quiet.’’7 Even under this later act the authority 
of the commissioners is not unlimited.” The author- 
ity of the commissioners under the act of 1892 is to 
be construed neither strictly nor liberally, but fairly 
and reasonably to effectuate the intention of con- 
gress.76 

Later acts of congress do not repeal or restrict 
the authority conferred by the acts of 1887 and 1892, 
where the apparent intent of congress is not to do 
so. 77 

Illustrations. Many specifie regulations of the 
District authorities have been upheld by the eourts,’$ 


authorized; the reasonable regulation 
of the exercise of right, not the im- 
position of a duty; the usual police 


at L. 368 [quot 


public order, not the levying of a 


supra § 8. 71. Baltimore, ete., R. Co. v, Fitz-| tax either in the way of enforced 


In former legislative assembly see | gerald, Bae App. (D. GC.) 116. 
supra § 8, 72. TU. SO St. at Ei 894: 


labor or in the way of the purchase 
of rnaterials for sprinkling the side- 


Power to establish weights and 73. Bultunere ete,, R. Co. v. Dis-| walks,” to prevent them from being 


measures see Weights and Measures | trict of Columbia, 10 App. (D. C.) | slippery. 
111; In re Sullivan, 

[a] Reasons for rule.—(1) “This } power of making ‘police regulations,’ 
description of the regulations yet to/and only such police regulations as 


[40 Cye 881 note 36]. 
59. Smith v. District of Colum- 
bia, 25 App. (D. C.) 370. 


60. Taylor v. District of Colum-| be made as being 
those already authorized must have] that designation.” Per Morris, J., in 


bia, 24 App. (D. C.) 392. 


Congress “has delegated 
21° De'ey T89: to the commissioners simply the 


‘in addition’ to]|are usual and commonly known by 


61. U. S. v. Ross, 5 App. (D. C.) | been intended to have some effect, | Coughlin v, District of Columbia, 25 
241. and we think they would be inop-| App. (D. C.) 251, 254 


62. Nash vy. District of Columbia, | erative unless they contemplated an 


76, Taylor v. District of Colum- 


28 App. .(D. C.) 598, 8 AnnCas 815.] extension of the class of regulations | bia, 24 App. (D. C.) 392 [overr In re 


See Municipal Corporations [28 Cye] already authorized.” 
aE in In re Sullivan, 


Moses v. U. S., 16 App. (D. C.) 
428° "50 LRA 532. 


bia, 24 App. (D. C.) 392. 
65. S. v. Richards, 35 App. 


Per James, J,,} Sullivan, 21 D, C. 139] 


21° D.C... 139, 141. 77., Taylor v. District of Colum- 
(2): “Enacted after five years of ex-| bia, 24 App. (D. C.) 392. 

perience under the old law and in Repeal of police regulations see 
64. Taylor v. District of Colum-|]express addition 
therein conferred, we think it clear 
that Congress intended thereby to fa] Animals—(1) Act of the 


to the powers|/infra § 17-18. 
78, See cases infra this note. 


(D. @) 540; District of Columbia y. | increase the powers of the Commis-| former legislative assembly for the 
Lee, 35 App. (D. C.) 341, 21 AnnCas sioners to the full extent of those] prevention of cruelty to animals. 
9738. See generally Licenses (25 Cyc] frequently, if not generally, entrust-| Johnson y. District of Columbia, 30 
601]. ; ed to municipal corporations, Upon] App. (D. C.) 520. (2) Regulating the 

66. Baltimore, etc., R. Co. v. Dis-|no other theory can its passage be| keeping and running at large of 


trict of Columbia, 10 App. (D. C.) | reasonably accounted for. 
111. stead of entering into details, as in| bia, 32 App. (D. C.) 106. ; 
the grant of the|hibiting the keeping of dogs within 


67. Baltimore, ete, R. Co. v./the former act, 


And in-| dogs, Freneh vy. District of Colum- 
(3) Pro- 


Fitzgerald, 35 ast (D. C.) 116 [dist] power to make usual and reasonable | the city without a license and re- 


Baltimore, etc., 
12 App. (D. @) Roel: 


Co, v. Cumberland, | police regulations was expressed in| quiring a fee for such license, Wash- 
the broadest terms.” 
[a] Fencing the rights of way of|J., in Baltimore, ete. R. Co. v. Dis- 


Per Shepard,| ington v. Lynch, 29 F. Cas. No. 
17,281, 5 Cranch C. C. 498. But see 


a railroad operating in the public] trict of Columbia, 10 App. (D. C.) | infra note 79 [a] (2). (4) Regulating 


streets cannot be required where|111, 126. 
this would give them exclusive pos- 
session of a portion of the streets. 75. Coughlin 


74 %In re Sullivan, 21 D. C. 139. 


the keeping of fowls on _ private 
property. Pitchlynn vy. District of 
District of Co-| Columbia, 86 App. (D, C.) 


Baltimore, ete., Co, v. Fitzgerald, 35 |lumbia, 25 App. (D. C.) 251 [foll Lee [b] Health and safety.—(1) Des- 


App. (D. C.) 116. 


v. District of Columbia, 25 App.|ignating the sites where fish may be 


68. District of Columbia v. Lib-] (D. C.) 288]; Campbell v. District | cleaned and packed, and prohibiting 


bey,'9' App..’CD? °C, )."821, 
sy Fe hee sae Corporation [28 {al Limi 


See gen-|of Columbia, 19 App. (D. GC.) 131. 
tations of authority. — | pose. 


the use of other sites for that -pur- 
Lambell v. Washington, 14 


Cyc 6 Even under the act of 1892 “it is|F. Cas. No. 8.025, 1 Hayw. & HL. 


69. Pees v. District of Colum-|regulation, not legislation, that is! (D. C.) 25. 


(2) Prohibition of the 


a ee —_ 


For later cases, developments and charges in the law see cumulative Annotations, same title, rage and note number, 


§§ 16-17-18] 


although some regulations have been held unauthor- 


ized.7® 
Building regulations.®° 


eretion.®® 


discharge of firearms. District of 
Columbia v. Lewis, 26 App. (D. C.) 
133, 6 AnnCas 1014. (38) Requiring 
insulation of high voltage electric 
wires. Clements v, Potomac Electric 
Power Co., 26 App. (D. C.) 482. ,, 

{c] Iicenses.—(1) 
license tax. Cooper vy. District of 
Columbia, 11 D, C. 250. (2) Requir- 
ing license fee for posting advertis- 
ing bills. International Text-Book 
Co. v. District of Columbia, 35 App. 
(D. C.) 507. (38) And for storage of 
gasoline. Cahill v. District of Co- 
lumbia, 26 App. (D. C.) 163; Weston 
v. District of Columbia, 23 App. 
(D. C.) 367 (regulation construed) ; 
District of Columbia v. Weston, 23 
App. (D. C.) 363. See infra [d] (2). 

[d] Particular acts.—(1) See gen- 


erally Licenses [25 Cyc 593]. (2) 
Storage of gasoline. Cahill v. Dis- 
trict of Columbia, 26 App. (D. C.) 


163; Weston vy. District of Columbia, 
23 App. (D. C.) 367; District of Co- 
lumbia v. Weston, 23 App. (D. C.) 
363. (3) The movement of railway 
locomotives and engines, Baltimore, 
ete., R. Co. v. District of Columbia, 
(D. C.) 111. -But see infra 


Particular classes of persons 
regulated.—(1) Junk dealers. Ull- 
man y. District of Columbia, 21 App. 


(D. C.) 241. (2) Laundrymen. Dis- 
trict of Columbia v. Lee, 35 App. 
CDS Cj)NS417 2124AnnCast 1.9735 (28) 


Milk dealers. Thompson v. District 
of Columbia, 21 App. (D) C.) ‘395. 
(4) Plumbers. U.S. v. Ross, 5 App. 
(D. C.) 241. But see infra note 79 


dj. 

{f] Public morals.—(1) Requir- 
ing security for good behavior from 
persons guilty of grossly indecent 
language or behavior in the public 
streets. Ex p. Reed, 20 F, Cas. No. 
11, 634, 4 Cranch C. C. 582. (2) Pro- 
hibition of lotteries and other forms 
of ee Hall v. Washington, 
11'F. Cas. No. 6,953,.4 Cranch 'C. 'C. 
7122; Thompson y. Milligan, 23 F. 
Cas. No. 13,969, 2 Cranch C. C207. 
See generally Gaming [20 Cyc 873]; 
Lotteries [25 Cyc 1361]. 

{g] Removal of garbage and dead 
bodies of animals.—Nash vy. District 
of Columbia, 28 App. (D. C.) 598, 8 
AnnCas 815; Mann v. District of Co- 
lumbia, 22 App. (D. C.) 138; Dupont 
v. District of Columbia, 20 App. 
(D. C.) 477 (construing the regula- 
tion in each case); Campbell v. Dis- 
trict of Columbia, 19 App. (D,. C.) 
131 (dictum). 

[h] Sunday.—(1) Forbidding cer- 
tain public exhibitions. Siddons v. 
Edmonston, 42 App. (D. C.) 459 (col- 
lating cases). (2) See generally 
Sunday [37 Cyc 541]. 

Particular subjects of municipal 
regulation see generally Municipal 
Corporations [28 Cye 712]. 

79. See cases infra this note. 

[a] Animals.— (1) Unreasonable 
in connection with the 
barking of dogs. Heylman v. Dis- 
trict of Columbia, 27 App. (D. C.) 
563. (2) The former city of Wash- 
ington could not provide for the en- 
forcement ‘of a license tax on dogs 
by a penalty. Washington v. Meigs, 

. 53. But see supra note 
(3) 


Licenses.—(1) The commis- 


regulation 


The commissioners of the 
District are authorized to make and promulgate gen- 
eral regulations governing the matter of buildings.** 
This authority is most comprehensive in character *? 
and ineludes the power to make all kinds of such 
regulations, where they may reasonably be consid- 
ered as relating to a proper subject,** but not where 
they do not relate to such a subject.5* 
will not interfere with such regulations except in a 
plain case of usurpation of power or abuse of dis- 
The commissioners have power over the 


Imposition of° 


DISTRICT OF COLUMBIA 


poses. 


The courts 
[§ 17-18] 2. 


held, cannot 
selling liquor 
In re Sullivan, 


sioners, it has been 
punish persons for 
without a_ license. 

21 D. C, 139, 143. (2) The reason 
given for the rule is that “before 
it can be held that the keeping of a 
bar room without license is a sub- 
ject which falls within” the power 
delegated by the act of 1892 ‘it 
must appear that such a bar room, al- 
though conducted in precisely the 
same manner with those that are 
licensed, is, by reason of its want 
of license, distinguishable from the 
latter as to its effect on health, pub- 
lic comfort or quiet. ... We cannot 
hold that the failure to obtain a 
license is an act which in itself is 
capable of affecting health, quiet or 


comfort.” Per James, J., in In re 
Sullivan, supra. But see supra note 
78 


[b]. 

[ec] Revoking license.—The right 
to revoke a license to carry on a 
particular business must clearly ap- 
pear, or it will be held not to exist. 
rad v. Macfarland, 28 App. (D. C.) 

{d] Plumbing.— “All that can 
lawfully be required of an applicant 
{for a license as plumber] is that 
he shall be possessed of such prac- 
tical knowledge as that he may be 
able to understand the details of the 
plumbing regulations, to compre- 
hend plans and drawings for work 
to ke done, and particularly to do 
the work in a skillful manner, and 
to be competent to know when it is 
so done by a journeyman in his em- 
ploy.” Per Shepard, J., in U. S. v. 
Ross, 5 App. (D. C.) 241, 252. 

[e] The power to regulate the 
removal of dead animals (1) is not 
an unlimited one, and every exercise 
of it, on behalf of the public health 
or any other legitimate public pur- 
pose must, in order to justify an in- 
fringement of the rights of person 
or property, have a substantial rela- 
tion to those objects. Campbell v. 
District of Columbia, 19 App. (D. C.) 
131. (2) There is no right to refuse 
a permit to the purchaser of a dead 
animal for its removal, where it has 
recently died and the carcass has 
not become injurious to health or 
offensive to sight or smell, and it is 
property of value. Campbell v. Dis- 
trict of Columbia, supra. 

80. Projections beyond building’ 
line see supra § 15 note 56 [cl]. 

Municipal building regulations see 
generally Municipal Corporations [28 


Cye 736]. 
v. District of Columbia, 
2 (DS COyy3 96; 
Illustrations. — (1) Limiting 
Berry v. District of Colum- 
(D. C.) 96 (construing 
regulation). (2) Regulating thick- 
ness of party walls. U. S. v. Ash- 
ford, 29 App. (D. C.) 350. (3) Re- 
quiring changes or variations in the 
levels of the floors of existing thea- 
ters or other buildings used for pub- 
lic assemblies to be made by in- 
clines, and not by steps. Ewing v. 
Chase, 37 App. (D. C.) 53 (constru- 
ing regulation). (4) Requiring in- 
spection and approval before the in- 
stallation of wires for electric heat- 
ing, lighting, or power. Collins v. 
District of Columbia, 30 App. (D. C.) 
212, 216 (construing the regulation). 


+. 
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location of buildings used for objectionable pur- 
The building regulations are declared by 
the act of congress to have the same force and effect 
as if enacted by congress.*? 
held that the regulations in respect of party walls 
do not rise even to the dignity of ordinances.88 The 
commissioners have no power to suspend the general 
regulations which they have made, or to make special 
orders exempting 
from their operation.®® 


However, it has been 


any particular person or property 


Validity °° and Constitutionality.®! 


Publication is required of an ordinance made under 
the act of 1887,°* Police regulations of the commis- 


(5) The reason for the rule is that 
“the importance and necessity of 
guarding against fires and their com- 
munication to adjacent buildings in 
towns and cities have always been 
regarded as within the police power. 
That this power extends to the pro- 
vision of regulations controlling the 
introduction of the dangerous agen- 
cy of electricity for light and power 
purposes in buildings is apparent.” 
Per Shepard, J., in Collins v. Dis- 
trict of Columbia, supra. 

aan Us: av. | Ashford, it 2h pp. 
(DI Ci) 1/350: 


83...Halpine v. Barr, 21 D. C..331; 
Fowler vy. Saks, 18 D. C. 570; U. S. 
v. Cole, 18 D. C. 504;-U. S. v. Dis- 
trict of Columbia, 16 D. C. 389. 
84. Macfarland v. U. S., 18 App. 
(D. C.) 554. 
Depth of lots.—The erection 
of. buildings cannot be limited to 
lots having a depth of fifty feet or 


more. U. S. v, Macfarland, 18 App. 
(D! °C.) (554. 

De Sv. ‘Ashford, 29%) App, 
(Dz .€.)._ 350. 

Weeks vy. Heurich, 40 App. 


(D. C.) 46, AnnCasi914A 972; U. SS. 
v. District of Columbia, 16 D. C. 389 
(where the court examined the vari- 
ous acts of congress and of the 
municipality respecting this subject 
since the origin of the city govern- 
ment and observed the construction 
they received). 

{a] Reason for rule. — Unless 
there were such regulations any man 
might establish a tippling shop, a 
livery stable, or a factory, in juxta- 
position with the finest private resi- 
dences or churches or publie build- 
ings, and city government would be 
powerless to prevent it. Per Hagner, 
J., in U. S. v. District of Columbia, 
16D" CR8S9/ 

{b] Bule applied.—The location 
of public garages. Weeks v. Heu- 
rich, 40 App. (D. C.) 46, AnnCas 
1914A 972 (construing regulation); 
U,. (S.. v.., Richards, 85. App? (DINGS) 
See Motor Vehicles [28 Cyc 


S., 18 App. 


S 5 43 App. 
(D. C.) 349, AnnCas1916E 1161 (full 


Macfarland v. U. 


the District under contract, statute, 
and custom). 

[a] Nature of party wall regula- 
tious.—‘‘They are mere rules for the 
enforcement of existing rights, es- 
tablished, in this instance, by the 
order of President Washington, ex- 
pressly authorized by the provisions 
¢f the original grant.” Per Van 


Orsdel, J., in Fowler v. Koehler, 43 
App. (D. C.) 349, 355, AnnCas1916E 
1161. 


Party walls generally see Party 
Walls [30 Cye 770]. 

g9. Berry vy. District of Columbia, 
32 App. (D, C.) 96. 

90. See generally Statutes [36 Cyc 
971]; Municipal Corporations [28 Cye 
361]. 
ou See generally supra § 11; 
Constitutional Law 412-4438; Mu- 
nicipal Corporations [28 Cyc 363]. 

92. Ullman v. District of Colum- 
bia, 21 App. (D. C.) 241% 

Presumption of due publication 
see infra § 20 note 45 [a]. 
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sioners must be definite,®* must contain a provision 
for a penalty for their breach, ®* and must not pro- 
vide for an improper method of proof.°> An ambig- 
uous penal statute enacted by congress will not be 
upheld.®® 

Constitutionality. The restriction on the power 
of congress in connection with the exercise of the 
police power by the fifth amendment to the federal 
constitution is practically the same as that on the 
power of the states by the fourteenth amendment.%* 
A police regulation by congress which has no real 
or substantial relation to objects within the police 
power and constitutes a palpable invasion of private 
right is void.°® Of course, the ordinance or regu- 
lation must not be in violation of a constitutional 
right;°® thus an ordinance which deprives a fully 
qualified and capable person from earning his liveli- 
hood at his calling is void.t 

Reasonableness.? The District authorities have no 
right in the exercise of an implied power to prohibit 
or restrain the exercise of a common right,’ and, in 
general, all regulations made under implied grants 
of power must be reasonable.’ Whether this rule 
applies where the regulation is passed under the 
express authority of congress is not clearly settled; 
the federal supreme court has apparently not passed 
on the question, and some of the eases in the District 
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gress, an unreasonable regulation is void,’ especially 
where (as in the above act of 1892) § the authority 
is expressly limited to the enactment of ‘‘reason- 
able’? or ‘‘reasonable and usual’’ police regulations.” 

What constitutes unreasonableness. In “regard to 
the use of property, the test of reasonableness has 
been stated to be that the prohibited use must be 
one naturally productive of material diseomfort to 
persons of ordinary susceptibilities, tastes, and hab- 
its, without usually making an allowance for pro- 
nounced idiosyneracies or infirm health.t? <A regu- 
lation is not necessarily unreasonable or oppressive 
in a legal sense because it may be inconvenient to the 
individual as well as burdensome or oppressive to 
some degree in regard to personal and property 
rights.11_ A regulation is not unreasonable merely 
because it vests discretion in subordinate officers 
who may exercise it arbitrarily,’ or beeause the 
judges differ from the commissioners as to the ad- 
visability of the regulation.'® 

Interference of courts. The final question as to 
whether there is a proper exercise of the police 
power is for the courts,'* although where congress 
has declared a specifie condition to be a nuisance, 
this question is in the first instance for it to deter- 
mine,?® and although the exercise of the delegated 
power is in the diseretion of the commissioners, 


courts indicate that it does® while others point in 
Where the question of the 


the opposite direction.® 


rather than the court.'® 
regulation of the commissioners '®§ in the asserted 


An act of congress ‘7 or a 


reasonableness of a regulation is left open by con- | exercise of the police power will not be set aside 


Publication of ordinances gener- 
ally see Municipal Corporations [28 
Cye 359]. 

93. District of Columbia yv. Keen, 
31 App. (D. C.) 541, 14 AnnCas 1002. 
See generally Municipal Corporations 
[28 Cyc 354]. 

94. Curry v. District of Columbia, 
14 App. (D. C.) 423. See generally 
Municipal Corporations [28 Cyc 355 
note 70]. 

95. Heylman vy. District of Co- 
lumbia, 27 App. (D._C.) 563, 

96. ue renee v. District of Co- 
lumbia, 24 App. (D....C.)., 22. See 
generally Statutes [38 Cyc 969]. 

97. District of Columbia v. Kraft, 
35 App. (D. C.) 253, 30 LRANS 957 
[writ of certiorari den 218 U. S. 673 
mem, 31 SCt 223 mem, 54 L. ed. 1205 
mene: See also supra § 11 note 97. 

98. Moses v. U. S., 16 App. (D.C.) 
428, 50 LRA 532. 

99. Fulton v. District of Colum- 
bia,. 2 -App; GDC.) 7431; District: of 
Columbia v. Saville, 8 D. C. 581, 29 
AmR 616, 
aE Us S.iv.- Ross,-bs Apps, GD. iG) 

See generally Constitutional 
tae § 390; Municipal Corporations 
[28 Cyc 368, 762). 

Extrinsic evidence to show uurea- 
sonableness see infra § 

3. Carey v. Washington, '5 F. Cas. 
No. 2,404, 5 Cranch C. C. 13; Moore 
v. District of Columbia, 12 App. 
(D. C.) 5387, 41 LRA 208. 

[a] Rule applied.—An ordinance 
of the city of Washington, the effect 
of which was to preclude free colored 
persons from selling perfumery. Ca- 
rey v. Washington, 5 F. Cas. No. 
2,404, 5 Cranch C. C. 13. 

4 Montz v. District of Columbia, 
20 App. (D. C.) 568; Moore v. District 
of Columbia, 12 App. (D. C.) 537, 41 
LRA 208. 

5. See cases inffa this note. 

[a] Particular statements.—(1) 
“Undoubtedly all municipal regula- 
tions should be reasonable, in order 
to be valid; and unreasonable regula- 
tions will not be upheld.” Per Mor- 
ris, J., in Montz v. District of Colum- 
bia, 20 App. (D. C.) 568,572. (2) 
“It is no more than a plain inference 
from the co-ordinate independence of 


the three great branches of our gov- 
ernmental system that the acts of 
the legislative and executive branch- 
es-are not in general subject to ju- 
dicial supervision, and that when an 
administrative function is commit- 
ted by the legislative authority to 
the municipality, as by Congress to 
the Commissioners of the District, 
whether it be by express enactment 
or by the general law of the exist- 
ence of the municipality, the manner 
of the exercise of such administra- 
tive function is within the discretion 
of the officers to whom it is commit- 
ted, and not of the courts. But this 
is always and in all cases subject 
to the qualification that the individ- 
ual rights of individual citizens are 
not involved in such exercise of pow- 
er and impaired by it. For when the 
individual is deprived of his rights 
or unduly hindered in the exercise of 
them, it matters nothing to him, and 
it can make no reasonable difference 
in law, whether this is done under 
the pretense of express legislative 
authority or under the claim of gen- 
eral or implied power; and the courts 
will give a remedy in either case if 
they can.” Per Morris, J., in Dis- 
trict of Columbia v. Sargeant, 17 App. 
(D. C.) 264, 267 

6. See cases infra this note. 

“(The municipal authorities of the 
city of Washington have] no power 
to prohibit or restrain the exercise 
of a common right, unless that pow- 
er be expressly given, or be neces- 
sary to the exercise of some express- 
ly given power.’ Per Cranch, C. J., 
in Carey v. Washington, 5 F. Cas. No. 
2,404, 5 Cranch C..C. 43. 

“In the absence of express delega- 
tions of authority, all bylaws, ordi- 
nances, and police regulations of mu- 
nicipal corporations, must be reason- 
able and not inconsistent with any 
statute of the legislature, nor with 
the general principles of the common 
law that prevails in the State or Dis- 
trict, particularly these having rela- 
tion to the liberty of the citizen or 
the rights of private property. Nor 
must any ordinance or regulation be 
unnecessarily oppressive to the citi- 
zen; nor can an ordinance or regula- 
tion be legally made and enforced 


which contravenes a common right, 
unless the power to do so be plainly 
conferred by legislative grant. Per 
Alvey, C. J., in Moore v. District of 
Columbia, 12 App. (D. C.) 537, 541, 41 
es 208. See also supra § 14 note 


7 District of Columbia y, Sar- 
geant, 17 App (D. C.) 264. 

8. See supra § 16. 

9. Moore y. District of Columbia, 
12 App. (D. C.) 5387, 41, LRA 208; 
Fulton v. District of Columbia, 2 
App. (D. C.) 4381. 

{a] Reason for rule.—‘“If it be 
shown and determined that the regu- 
lations, or any material parts there- 
of, are unusual and unreasonable, 
they would be inoperative and void, 
to the extent that they are so un- 
usual or unreasonable, because, in 
such case they would not be within 
the power delegated by Congress. 
For it is a settled principle that mu- 
nicipal ordinances or regulations can 
not enlarge or change the legislative 
grant of, power to the municipal 
agency.” Per Alvey, C. J., in Moore 
v. District of Columbia, 12 App. 
(D. C.) 537, 540, 41 LRA 208. 

10. Heylman y. Distriet of Colum- 
bia, 27 App. (D. C.) 563. 

11. U. S. v. District of Columbia, 
16 D. C, 389. 

12. District of Columbia v. Lew- 
is, 26 ‘App. (D. C.) 1383, 6 AnnCas 
1014; Montz v. District of Columbia, 
20 App. (D. C.) 568. 

13. U. S. v. District of Columbia, 
16 D. Cc. 389 (where the consent of 
the persons residing in the neighbor- 
hood was required to obtain a license 
to operate a theater). 

14. Stoutenburgh v. Frazier, 16 
App. (D. C.) 229, 48 “py 220; “Uws: 
v. Ross, 5 App. (D. Sart 

, 16 brig (D C.) 


15. Moses v. U. 
428, 50 LRA 532. 

16. District of Columbia v. Sar- 
geant, 17 App. (D. C.) 264. 

17. Dupont v. District of Colum- 
bia, 20 App. (D. C.) 477; Bradley v. 
District of Columbia, 20°)App. (D. C.) 
169; Moses v. U. S., 16 App. (D. CG.) 
428, 50 LRA 582. See generally Con- 
stitutional Law §§ 221-227. 

18. Nash v. District of Columbia, 
28 App. (D. C.) 598, 8 AnnCas 815; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 17-18-20] 


unless clearly unauthorized. 

Discrimination, The commissioners have no right 
to deny to any one in the District the equal pro- 
tection of the law.’® An act of congress or a regu- 
lation of the commissioners is not subject to the 
objection of discrimination where there is a reason- 
able basis for the classification.?° 

Partial validity. That a police regulation may be 
invalid or inoperative as to a separable provision 
does not affect the validity or operation of the 
remainder thereof.?+ 

[§ 19] 38. Construction and Operation.2? A po- 
lice regulation of congress should be given a reason- 
able construction.?® A like rule applies to municipal 
regulations ** which should be considered in connec- 
tion with the purpose of the enactment.2> But an 
act of congress in derogation of property rights will 
be strictly construed.?® A particular act or omission 
will not be considered criminal or penal where con- 
gress has not expressly made it such, although this 
may have been its possible or probable intention.?* 
Whether a statute applies to the instruments of in- 
terstate commerce depends on the intent of con- 
gress.28 

Territorial operation.?® A police regulation of the 
commissioners will not in general have extraterri- 
torial force.2° Where this is the apparent intent of 
a regulation, it will apply to that part of the Poto- 
mae river within the Distriet,* or its operation will 
be limited to a particular portion of the District,*? 
as where the national capitol is excluded.** 

Governmental officers will be excluded from the 


Montz v. District of Columbia, 20 
App. (D, C.) 568; Dupont v. District 
Glycol pia, 20 Appr (De Cy 477; | App. CD. "C.), 881) 
Baltimore, ete., R. Co. y. District of [b] 
Columbia, 10 App. (D. C.) 111; _U. S. 
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gaged in interstate commerce. 
ferson v. District of Columbia, 40 


Licensing engineers.—An 
requiring the licensing of steam en- 


[18.0.J.] 1865 
operation of congressional police regulations, where 
this is in accordance with the scope and purpose 
hereof, although the language is very general and 
comprehensive,** but they will be ineluded where the 
purpose of the act is general and will be best sub- 
served by such inelusion, and the language is suffi- 
ciently general to include them.*® 

[§ 20] G. Violation and Enforcement of Crim- 
inal Laws and Regulations.®® Where the order of a 
police officer in assumed enforcement of a traffic 
regulation is arbitrary, unreasonable, and unjust, 
there is no liability for refusing to obey it.27 The 
express power to enforce police regulations includes 
the power to enact all reasonable regulations to se- 
eure such enforcement.** While the commissioners 
are under the duty of enforcing their regulations 
without favor,®® prosecution is not barred by the 
fact that other violators have not been prosecuted.?° 
Where a property owner with knowledge that the 
District is proceeding to repair a wall on his land 
allows the work to be completed, he is estopped to 
resist the collection of the expense thereof on the 
ground of the illegality of the proceeding.*! 

Procedure generally. U.S. Cr. Code (1909) ¢ 14 
dealing with criminal trials and its incidents is not 
applicable to a prosecution for an offense governed 
not by such code, but by the District of Columbia 
code of 1901.42 Prosecutions for the violation of the 
police regulations are governed by the rules applica- 
ble to the prosecution of police regulations generally 
with respect to’ the information,*® variance be- 
tween pleading and proof,** presumptions,*® bur- 


Jef-) fice is liable for a violation of the 


smoke regulations. Palmer vy, Dis- 
trict of Columbia, 26 App. (D. GC.) 81. 

36, See generally Criminal Law 
16 C. J. p 1 et seq; Fines [19 Cye 


act 


v. District of Columbia, 16 D. C. 389. 
See generally Municipal Corporations 
(28 “Cyc 773]. 

19. Weeks v. Heurich, 40 App. 
(D. C.) 46, AnnCas1914A 972; Curry 


v. District of Columbia, 14 App. 
(D. C.) 423. 

Discrimination by congress see su- 
pra § 11, 


20. District of Columbia v. Brooke, 
214 U. S. 1388, 29 SCt 560, 538 L. ed. 
941; Siddons v. Edmonaston, 42 App. 
(D. C.) 459; Moses v. U. S., 16 App. 
(D. C.) 428, 50 LRA 532. 

21. Johnson vy. District. of Colum- 
bia, 30 App. (D. C.) 520; District of 
Columbia v. Green, 29 App. (D. C.) 
296; Barnes vy. District of Columbia 
24 App. (D. C.) 458; Moses v. U. S., 
16 App. (D. C.) 428, 50 LRA 532. See 
generally Statutes [36 Cyc 976]; Mu- 
nicipal Corporations [28 Cye 372]. 

22. See generally Statutes [36 
Cye 1102]; Municipal Corporations 
[28 Cyc. 388]. 

23. Moses v. U. S., 16 App. (D. C.) 
428, 50 LRA 5382. 

24. Weeks v. Heurich, 40 App. 
(D. C.) 46, AnnCas1914A 972; Montz 


v. District of Columbia, 20 App. 
(D,..C.) 568. 
25. Weeks v. Heurich, 40 App. 


(D. C.) 46, AnnCas1914A 972; Col- 
lins v. District of Columbia, 30 App. 
(D. C.),, 212: 

[a] Applications of rule.— (1) 
‘Building regulation. Ewing v. Chase, 
37 App. (D. @) 53. (2) Requiring 
consent of property owners to erec- 
tion of public garage. Weeks v. Heu- 
rich, 40 App. (D. C.) 46, AnnCas1914A 
972 


26. District of Columbia v. Mat- 
tingly, 28 Arp. (D. C.) 176. See gen- 
erally Statutes [36 Cyc 1178]. 

27. Waggaman y. District of Co- 
lumbia, 16 App. (D. C.) 207. 

23. Jefferson vy. District of Colum- 
bia, 40 App. (D. C.) 381. 

{a] Intoxicating liquors. — The 
jaws of the District regulating the 
sale of intoxicants apply to boats en- 


. 


gineers does not apply to the “cases 
of engineers employed in the naviga- 
tion of steam vessels coming into the 
harbor from other ports or harbors 
beyond the District, or to engineers 
on the steam railroads running into 
this District.” Per Alvey, C. J., in 

Smoot v. District of Columbia, 238 

App. (D. C.) 266, 271 (dictum). 

29. Cross references: 

Generally see Municipal Corporations 
[28 Cye 391, 703]. 

Extraterritorial authority of District 
officers see infra § 28. 

Liability of District for unauthorized 
acts beyond its boundaries see in- 
fra § 53. 

Mann v. District of Columbia, 

22° App. (D.' C.)° 138. 

31. Jefferson v. District of Colum- 
; .) ‘881; Evans v, 
A Si el ADD. GD. ©.) 044° Smoot. y. 
District of Columbia, 23 App. (D, C.) 
266 (statute relating to the licensing 
os mraue engineers). See also supra 

[a] Applications of rule.—(1) 
Statute regulating the sale of intoxi- 
eants. Jefferson v. District of Co- 
lumbia, 40 App. (D. C.) 381. (2) A 
statute regplating fishing in the Po- 
tomac applies to a citizen of Virginia 
fishing from the Virginia shore. Ev- 
ans’ v. U..S., 31. App. (D. C.) 544. 

32. Smith v. Stoutenburgh, 8 
App. (D. C.) 510. 

33. Page vy. District of Columbia, 
20 App. (D. C.) 469. 

{a] Thus it was held that an act 
relating to the sale of intoxicants 
was not applicable to the congres- 
sional restaurants in the capitol 
building. Page v. District of Colum- 
bia, 20 App. (D. C,) 469. 

34. Palmer v. District of Colum- 
bia, 26 App. (D. C.) 31 (dictum). 

United States officers generally see 
United States [39 Cye 705]. 

35. Palmer v. District of 
bia, 26 App. (D._C.) 31. 

[a] The public printer as custo- 
dian of the government printing of- 


Colum- 


543]; Municipal Corporations [28 Cyc 
775]; Penalties [380 Cyc 1331]. 

[a] Enforcement of ordinances of 
former city of Washington see lx p. 
Williams, 29 F. Cas. No. 17,699, 4 
Cranch C."C.' 848, 

{b] Proceeding to condemn and 
rebuild a wall of a private building 
see District of Columbia y. Witner, 
39 App. (D, C.) 384. 

37. Barnes v. District of Colum- 
bla, 24 App. (D. C.). 458. 

38. Smithson v. District of Colum- 
bia, 42 App. (D. C.) 184. 

[a] Application of rule.—The im- 
position of pecuniary penalty for the 
violation of a building regulation. 
Smithson vy, Distriet of Columbia, 42 
App. (D. C.) 184. 

39. Berry v. District of Columbia, 
BZ .URDD! CDs Cy, 96% 

40. Barnes v. District of Colum- 
bia, 27 App.’ (D.C: 10n* Olimar. y. 
Peatrat of Columbia, 21 App. (D. C.) 


41. District of Columbia vy. Wit- 
mer, 39 App. (D. C.) 334. 
42. Johnson v. U.S., 225 U. S. 405, 


32 SCt 748, 56 Li ed. 1142, See also 
supra § 12. 
43. See cases infra this note. 


[a] The omission to specify a par- 
ticular regulation is not fatal where 
defendant concedes that the prose- 
cution was instituted under a par- 
ticular one. Ullman v. Distriet of 
Columbia, 21 App. (D. C.) 241. 

{b] The precise language of the 
statute need not be followed. Moses 
if U. S., 16 App. (D. C.) 428, 50 LRA 
532. 

44. Sinclair v. District of Colum- 
bia, 20 App. (D. C.) 344. os, 

fa] Surplusage.—Variance as _ to 
allegation which is surplusage is im- 
material. Sinclair v, District of Co- 
lumbia, 20 App. (D. C.) 344 

45. Ullman vy, District 
bia, 21 App, (D. C.) 241. 

fa] Publication.—A rebuttal pre- 
sumption exists that the regulations 
of the commissioners were duly pub- 


‘of Colum- 


1366 [180.J.] 


den of proof,4¢ admissibility of evidence,*’ its 
weight and sufficiency,*® questions of law and of 
fact,4® the disposition of fines imposed,°® and appeal 
and error.°! 

Prosecutions; by whom and in what name.°? When 
congress enacts a municipal ordinance for the Dis- 
triet it may provide that this ordinance shall be the 
act of the municipal corporation known as the Dis- 
trict of Columbia, and that the District as a corpora- 
tion shall enforce it.°* Such right of enforcement in 
the District would seem to follow as a necessary con- 
sequence from the character of the legislation as a 
municipal ordinance.®* The code provision, designat-. 


V. OFFICERS, AGENTS, EMPLOYEES, 


[§ 21] A. District Commissioners,°° The exec- 
utive authority of the District is vested in a board 
of three commissioners, one of whom is required to 
be an officer of the engineer corps of the United 
States army; the others, generally designated as the 
civil commissioners, are appointed by the president 
and confirmed by the senate.*! The exercise of the 
discretion of the president in the appointment of a 
commissioner is not reviewable by the courts.®* 

Nature of office.*? While the commissioners are 
the governing body of the municipality,°* exercising 
powers, under the supreme control of congress, anal- 
ogous to those ordinarily delegated to the mayor and 
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[$§ 20-21 


ing in whose name and by whom criminal proceed- 
ings shall be prosecuted and conducted,®® does not 
authorize a prosecution by the corporation counsel 
in the name of the District, when the maximum pun- 
ishment may be both a fine and imprisonment,°® or 
for the violation of a penal statute, not peculiarly 
applicable to conditions in the District, but general 
in its nature, although in its territorial scope it is 
restricted to the District.°7 However, a prosecution 
in this manner is not precluded merely by the fact 
that the regulation was made by the interstate com- 
merce commission.°& 


AND MUNICIPAL DEPARTMENTS °° 


council of municipal corporations generally,®° they 
are not the municipality itself,°® but merely the offi- 
cers thereof.°7 They are generally considered as 
executive or administrative officers with ministerial 
duties.** Although vested with the power to make 
regulations,®” and thus in a sense exercising legis- 
lative powers,’° the commissioners are not legislative 
officers.74. They are also invested with powers ju- 
dicial in their nature both as municipal officers 7 
and as private individuals not representing the Dis- 
trict, but rather congress itself.74 

Eligibility. The persons appointed must possess 
the statutory qualifications.’ 


lished. Ullman v. District of Colum-| tions of all police or municipal ordi- 68. District of Columbia v. Bailey, 


bia, 21 App. (D. C.) 241. 
46. See cases infra this note. 


den of showing a regulation unrea-| tions, 
sonable is on defendant. Montz v. 


nances or regulations and for viola-|171 U. S. 161, 18 SCt 868, 43 L. ed. 
tions of all penal statutes in the na-|118 [rev 9 App. (D. C.) 360); District 
[a] Unreasonableness.—The bur-|ture of police or municipal regula-| of Columbia. y. 
where the maximum punish- 
ment is a fine only, or imprisonment | (D. C.) 4553 Berry v. District of Co- 


Tyrrell, 41 App. 
(D, C.) 463; Rudolph vy, U, S., 87 App. 


District of Columbia, 20 App. (D. C.) | not exceeding one year, shall be con-| lumbia, 382 App. (D, C.) 96; U. 8. v. 


568; Moore vy. District of Columbia, 12 
App. (D. C.) 537, 41 LRA 208. 

47. See cases infra this note, 

{a] Irrelevant evidence is inad- 
missable.—Sinclair v. District of 
Columbia, 20 App. (D. C.) 336; Moses 
oft U. S., 16 App. (D. C.) 428, 50 LRA 

Z. 

{[b] The unreasonableness of a 
regulation of the commissioners may 
be shown by extrinsic evidence. Ull- 
man v. District of Columbia, 21 App. 
(D. C.) 241; Moore v. District of Co- 
awe 12 App. (D. C.) 537, 41 LRA 
208. 

48. See cases infra this note. 

[a] Evidence held sufficient to 
show storage of gasoline without a 
license. Cahill v. District of Colum- 
bia, 26 App. (D. C.). 163. 

{b] The mere assertion of accused 
that it was impossible to comply 
with the regulation was held insuf- 
ficient to show it to be unreasonable. 
Ullman iso Distriet of Columbia, 21 
App. (D. C.) 241. 

49. Moses v. U. S., 16 App. (D. C.) 
428, 50 LRA 532. 

fa] Nuisance.—The validity of 
the declaration by congress that a 
eertain condition constitutes a pub- 
lic nuisance is for the court. Moses 
v. U. S., 16 App. (D. C.) 428, 50 LRA 
532. But see Nuisances [29 Cyc 
1287]. 

50. Johnson v. ch a of Colum- 
bia, 30 App. (D. C.) 520. 

51. Ullman vy. District of Colum- 
bia, 21 App. (D. C.) 241. 

fa] The omission to publish the 
regulation cannot be oojected to for 
the first time on appeal. Ullman v. 
ppetaset of Columbia, 21 App. (D. C.) 

41. 

52. See iste Municipal Cor- 
porations [28 Cyc 788]. 

[a] Under former statutes see 
U. S. v. Hoskins, 16 D. C. 478. 

53. Dempsey v. District of Co- 
lumbia, 1 App. (D. C.) 63. 

54. Dempsey v. District of Colum- 
bia, 1 er (D2G.).<63; 

55. C. Code (1901) § 932 (pro- 


ducted in the name of the District of 
Columbia and by the corporation 
counsel or his assistants; and that all 
other criminal prosecutions shall be 
conducted in the name of the United 
States and by the attorney of the 
United States for the District of Co- 
lumbia or his assistants). 

56. District of Columbia v. Simp- 
son, 40 App. (D. C.) 498. See also 
Nation vy. District of Columbia, 34 
App. (D. C.) 453, 26 LRANS 996 
(queere as to application of statute). 
tak U. S. y. Cella, 37 App. (D, C.) 

58. U.S. v. Capital Tract. Co.,. 38 
App. (D. C.) 469. 

[a] Reason for rule—‘“‘That au- 
thority was conferred upon the Com- 
mission instead of the commission- 
ers does not affect the character of 
the act nor the regulations for its 
enforcement. ... The purpose and 
effect of a statute or regulation de- 
termines the question whether prose- 
cutions thereunder shall be conduct+ 
ed by the District Attorney or by the 
ae ae als counsel.” Per Robb, J., 

n U. S. v. Capital Tract. Co., 38 App. 
(D. C.) 469, 471. 

59. See generally Officers [29 Cyc 
Municipal Corporations [28 


9]. 
é ner herd for torts of officers see in- 

ra 53 

60. Gcverning bodies of municipal 
corporations see Municipal Corpora- 
tions [28 Cye 315]. 

615. 20; 0.8.) St. vat 1a, ,102, 

62. U. S. v. Newman, 42 App. 
(D, C.) 78, AnnCas1915D 1146, 

63. See also infra notes 83-91. 

64. Baltimore, ete., R. Co. v, Dis- 
trict of Columbia, LG Apri CO. Cy 111, 
Vekis U. S. v. Ross, 56 App. (D. C.) 

66. Coughlin v. District of Colum- 
bia, 25 App. (D. C.) 251 [foll Lee v. 
District of Columbia, 25 App. (D, C.) 


8 A 

67. Coughlin v. Distriet of Colum- 
bia, 25 App, (D. C.) 251; Roth v, Dis- 
trict of Columbia, 16 App. (D. C.) 


viding that prosecutions for all viola- + 323. 


Macfarland, 
Brown vy, District of Columbia, O38 
App. (Dj C.) 273, 25 LRANS 98; Wal- 
ter v. Macfarland, 27 App. (b. x) 
182; Smith v. District of Columbia, 
25 App. (D. C.) 870; Coughlin v. Dis- 
trict of Columbia, 25 App. (D. C.) 251 
[foll Lee v. District of Columbia, 25 
App. (D. C.) 3888]; Baltimore, ete., 
R. Co. v. District of Columbia, 10 
App. (D. Ci)uUrd, 

69. See supra §8§ 14, 

70. U. S. v. District of Columbia, 
16 D..C. 389; 

71. District of Columbia v. Bailey, 
171 U. S, 161, 18 SCt 868, 48 L, ed. 


118. 

72. Rudolph v,.U. S,, 87 ‘App. 
(D. C.) 455. See also U. S. v. District 
of Columbia, 16 D. GC, 389 (where the 
exercise of judgment and diseretion 
in the enactment and enforcement of 
rules and regulations was deemed ju- 
dicial in character). But see infra 
note 85. 

[a] Application of rule.—learing 
appeal in case of removal of inferior 
officer, Rudolph v. U. S., 87 App. 
(D. C.) 455. 

73. Smith v, District of Columbia, 
25 App. (D. C.) 870. See also infra 
note 88/ 

fa] ‘Application of rule—Private 
congressional grant of the right to 
construct a street railway, with the 
construction subject to the approval 
of the commissioners. Smith v, Dis- 
trict of Columbia, 25 App. (D. C.) 870. 

74. Newman v. U. §8., 43 App. 
(D. C.) 53 [rev on other grounds 288 
U. S, 537, 35 SCt 881, 59 lL. ed. 1446]. 

Statutory qualifications, — 
“The statute imposed two limitations 
upon the appointing power in the se- 
lection of civil commissioners: First, 
a person to possess the legal quali- 
fications for appointment shall have 
been an actual resident of the Dis- 
trict for three years preceding his 
appointment; and, second, he shall 
not have claimed his residence else- 
where, The restricted term ‘actual 
resident’ is used to define his quali- 
fication, and the general Mmitation 


For later cases, developments and changes in the law gee ‘cumulative Annotations, same ‘title, page and note number. 


§ 21] 


Term. 
at the will of the president.7® 


suecessors have qualified.’® 


expired term.’7 
Removal. 
sioner from office.7§ 


moval.®? 


‘shall have, during that period, 
claimed residence nowhere else’ to 
define his disqualification.” The ac- 
tual residence and the absence of 
claimed residence elsewhere must co- 
incide. The statute “requires not 
merely a residence, which it might be 
contended means only a domicil, a 
legal or a constructive residence, but 
it requires actual residence. Every 


reason exists for this restrictive 
statute. As to mcst officers in the 
District, there is no such limita- 


tion placed upon the appointing pow- 
er; they may be selected from the 
country at large; but the commis- 
sioners are the chief executive and 
administrative officers of the District, 
and they also legislate for the Dis- 
trict in those matters specially dele- 
gated by Congress. It was therefore 
important to provide some limita- 
tion upon the appointing power, 
which would insure the selection of 
men for this position who had resid- 
ed in the District long enough to be- 
come acquainted with its needs and 
affairs. To what dces the contention 
of respondent logically lead? If ac- 
tual residence means mere domicil 
or legal residence established by six- 
teen months’ habitation in Washing- 
ton, continued thereafter for a lapse 
of sixteen or twenty months by the 
mere intention of the party to return, 
the same mental concept might hold 
domicil or legal residence for three, 
ten, or thirty years; for time in re- 
taining domicil, so long as the inten- 
tion to return exists, is not material. 
This would defeat the evident intent 
of Congress. It would foist upon the 
people of the District a person total- 
ly unacquainted with its affairs. 
Congress must be imputed with 
knowledge of the fact that Wash- 
ington is at all times inhabited by a 
large population who maintain their 
legal residences or domicils in the 
States from which they respectively 
came. This is true largely of the 
vast army of Federal office holders. 
We think the intent of Congress, 
therefore, to be that a person ap- 
pointed to the office of civil commis- 
sioner shall have, for three years, 
at least, prior to his appointment, 
lived and had his home within the 
District. Of course, this would not 
restrain him from leaving the Dis- 
trict temporarily on business or 
pleasure; but he must have at all 
times a fixed abiding place to which 
he returns, and which is in fact his 
home.” Per Van Orsdel. J.. in New- 
man y. U. S., 43 App. (D. C.) 53, 66, 
69 [rev on other grounds 238 U. S. 
537, 35 SCt 881. 59 L. ed. 1446]. 

“Actual resident” defined see Ac- 
tual 1 GC. J. p 1185 note 72. 

75. 17 Op. Atty.-Gen. p 476. 

76. 17 Op. Atty.-Gen. p 476. 

77. 17 Op. Atty.-Gen. p 476 [overr 
17 Op. Atty.-Gen. p 158; 16 Op. Atty.- 


Gen. p_537]. 
73. U. S. v. Newman, 42 App. 


The term of the engineer commissioner is 
The official term of 
the civil commissioners is three years and until their 
An appointment to fill 
a vacancy, although made in the same manner as a 
regular appointment, should be merely for the un- 


The president may remove a commis- 
The code provision,’® authoriz- 
ing a person interested to petition for a writ of 
quo warranto against an alleged usurper of office 
does not permit such a proceeding against a person 
holding the office of commissioner by a person who 
has no other interest in the office than that of a 
citizen and a taxpayer.®° However, an action brought 
by a person ‘‘interested’’ is neither an interference 
with the president’s discretion in making an ap- 
pointment ** nor a limitation on his power of re- 
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ity.°° 


jection.®2 
Duties. 


(D. C.) 78, AnnCas1915D 1146 [rev on 
other grounds 238 U. S. 537, 35 SCt 
881, 59 L. ed. 1146]. 

79. D. C. Code (1901) § 1538. 

80. Newman v. U. S., 238 U. S. 537, 
35 SCt 881, 59 L. ed. 1446 [rev U. S. 
v. Newman, 42 App. (D. C.) 78, Ann 
Cas1915D 1146]. See generally Quo 
Warranto [32 Cye 1442]. 

[a] Reason fcr rule.—‘General 
public interest is not sufficient to au- 
thorize a private citizen to institute 
such proceedings; for if it was, then 
every citizen and every taxpayer 
would have the same interest and 
the same right to institute such pro- 
ceedings, and a public officer might, 
from the beginning to the end of his 
term, be harassed with proceedings 
to try his title... if being a citi- 
zen and a taxpayer was sufficient to 
warrant the court in giving the con- 
sent, it was useless to require an 
application to be first made to the 
Attorney General because practically 
every litigant would have the quali- 
fication of citizenship, and many 
would have that of being a property 
owner. .. . Congress used... the 
phrase ‘person interested’ in the 
sense in which it so often occurs in 
the law—prohibiting a judge from 
presiding in a case in which he is 
interested. ... The rule is the same 
regardless whether the office is elec- 
tive or appointive.... The claim 
that this construction makes the stat- 
ute nugatory cannot be_ sustained, 
for the statute, as already pointed 
out, gives a person who has been un- 
lawfully ousted before his term ex- 
pired, a right, on proof of interest, 
to the issuance of the writ and there 
might be cases under the civil serv- 
ice law in which the relator would 
have an interest and therefore a right 
to be heard. . . . The conclusion, that 
the Relator must have a _ personal 
interest in the office before he can 
sue in the name of the United States, 
is strengthened by the fact that the 
courts of the District not only have 
jurisdiction to issue quo warranto 
against officers of the District, but 
against all those, attached to the 
seat of government, who held a stat- 
utory office. For, if a private citizen 
and taxpayer could institute quo war- 
ranto proceedings to test the title to 
the office of Civil Commissioner of 
the District, he could, under the same 
claim of right, institute like pro- 
ceedings against any of those statu- 
tory officers of the United States who, 
in the District exercise many im- 
portant functions which affect per- 
sons and things throughout the en- 
tire country.” Per Lamar, J., in 
Newman v. U. S., 288 U. S. 537, 548, 
UCUN 551, 35 SCt ‘881, 59 L. ed. 1446. 

RS ee yt Newman, 42 App. 
wo to) 78, AnnCas1915D 1146 [rev on 
other grounds Newman y. U. S., 238 
U. S. 537, 35 SCt 881, 59 L. ed. 1446]. 

[a] Reason for rule.—“The action 
is not directed against the President. 
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The powers §* of the commissioners are not un- 
limited,S* but they possess only the powers dele- 
gated, 85 expressly rather than by implication.’* Con- 
gress may enlarge the powers of the commissioners 
in a particular case and have them act in behalf. of 
the District as commissioners,’? or as individuals °8 
in connection with others constituting a special com- 
mission, or it may have them act in behalf, not of 
the district, but of itself.8° In exercising their pow- 
ers the commissioners must comply strictly with the 
requirements of the statute granting them author- 
The right to challenge an unauthorized exer- 
cise of power is not taken away by the exercise 
thereof in prior occasional instances without ob- 


The commissioners are charged by law 
with the duty of protecting the public health and 
promoting the safety of persons and property in the 
District,°? as well as with direct responsibility for 


He is not a party to it, as would be 
essential were it sought to control 
his action. Neither is it an action to 
review the inquiry made by the Pres- 
ident and the Senate into the qualifi- 
cations of respondent, The case has 
passed beyond the point where it~ 
concerns either the President or the 
Senate. The manner of respondent’s 
induction into the office of civil com- 
missioner is only an incident in this 
suit. The real question here is wheth- 
er he is lawfully entitled to hold the 
office, irrespective of the care exer- 
cised_ by the President and Senate 
in selecting him.’ Per Van Orsdel, 
J., in U. S. v. Newman, 42 App. (D. Cc.) 
78, 99, AnnCas1915D 1146 

S2ipiUae Se sv: Newman, 42 App. 
(D. C.) 78, AnnCas1915D 1146 [rev 
on other grounds Newman v. U. S., 
238 U. S. 537, 35 SCt 881, 59 L. ed. 
1146]. 

[a] Reason for rule.—‘It hardly 
will be contended that it follows by 
analogy that, because the President 
has the power to remove an Officer, 
the grant of that authority carries 
with it, by implication, the power to 
appoint to an o*fice a person disquali- 
fied by law from holding it. The 
absurd conclusion sufficiently answers 
the proposition.’ Per Van Orsdel, J., 
in U. S. v. Newman, 42 App. (D. C.) 
78, 100, AnnCasi915D 1146. 

83. See also supra this section, 
oe §§ 14, 16; and infra §§ 30, 36-39, 


84. Brown v. District of Columbia, 
29 App. (D. C.) 273, 25 LRANS 98. 

{a] Mlustrations—(1) The com- 
missioners have no authority to per- 
mit the general public to enter a fire 
engine house for the purpose of 
looking at processions from its win- 
dows. Brown v. District of Colum- 
bia, 29 App. (D. C.) 2738, 25 LRANS 
98. (2) The commissioners have not 
the judicial power to interpret their 
regulations on the petition of pri- 
vate persons. Berry v. District of 
Columbia, 32 App. (D. C.) 96. (3) 
The District is not liable for the 
unauthorized interpretation of a 
building regulation by the commis- 
sioners, although a person acts there- 
on to his financial loss. Berry vy. Dis- 
trict of Columbia, 32 App. (D.C.) 96. 

Commissioners as judicial officers 
see supra note 72. 

85. Smithson v. District of Colum- 
bia, 42 App. (D. C.) 184 (dictum). 


86. Fay v. Macfarland, 32 App. 
(D. C.) 295. 
87. Parsons y. District of Colum- 


bia. 35 App. (D. C.) 326. 

88. Parsons v. District of Colum- 
bia, 35 App. (D. C.) 326. 

89. Smith v. tees of Columbia, 
25 App. (D. C.) 3 


ay v he cratieean 32 App. 
(D. Cc) 295. 
91. Walter v. Macfarland, 27 App. 
(D. C.) 182 


92. U. S. v. District of Columbia, 
16 D. C. 389 
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the preservation and eare of all publie property.%* 

Mode of action.°* The commissioners generally act 
as a board, and when they are so acting, in the 
absence of a special statute, two constitute a quorum 
for the transaction of business,®> and when all are 
present, the majority governs. It is considered 
unsafe for the two civil commissioners to act as a 
board-during a vacancy in the office of the engineer 
commissioner.®* 

Delegation of power.°S In the absence of express 
provision there is no power in the commissioners to 
delegate to others the authority vested in them,°*® 
but this does not preclude their appointment of ex- 
ecutive agents to perform, under their supervision 
and control, executive duties pertaining to the pow- 
ers conferred on the commissioners generally.t 

[§ 22] B. Public Utilities Commission.? In 1913 
there was created for the District a public utilities 
commission,®= which has among other powers those 
formerly vested in the interstate commerce com- 
mission relating to street railways.t The District 
commissioners are ex officio the members of the pub- 
lie utilities commission, although the two commis- 
sions are entirely separate bodies.® 

[§ 23] ©. Municipal Departments and Boards.® 
It was the purpose of congress in the act of 1878, 
establishing the ‘‘permanent’’ commission form of 
government, to put an end to all independent and 
semi-independent organizations exercising govern- 
mental or municipal functions within the District.? 
Since that time the police department*® and the 

93. U. S: 


16 D. C. 389. fa] 
94. Mode of action of official 
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v. District of Columbia,! 99. U. S. v. Ross, 5 App. (D.C.) 241. 
Application of rule.—The dis- 
eretionary right of passing finally on 


[$§ 21-24 


publie schools ® have been a part of the municipal 
organization of the District, although in 1906 the 
judges of the supreme court of the District were 
vested with the power to appoint the members of 
the board of education.1° There has been a large 
number of boards and departments in the District 
with powers, duties, liabilities, ete., regulated by 
statute, such as the board of audit,1+ the board of 
charities,!* the excise board,!® the board of publie 
works,/# the various boards in control of the publie 
sehools,!® and the health department.!® 

[§ 24] D. Inferior Administrative Officers, 
Agents, and Employees—l. In General.17 The 
power given by the Organic Act of 1878 to the 
commissioners ‘‘to abolish an office, to consolidate 
two or more offices, reduce the number of employés, 
remove from office and make appointments to any 
office under them authorized by law,’’ authorizes 
them to abolish only those offices held ‘‘under 
them,’’ the incumbents of which they have the au- 
thority to appoint,§ but if the conditions are met, 
there is of course the power to abolish or consol- 
idate.!® The officers and employees of the District 
are not officers and employees of the federal gov- 
ernment.2° The issuance of a license by an inferior 
officer under the order or with the approval of the 
commissioners is deemed to be the official aet of 
the latter.24_ Congress has made provision for yari- 
ous inferior officers, agents, and employees, with 
powers, duties, liabilities, ete., generally regulated 
by statute, such as assessor,?? assistant assessors,?% 
221, 20 SCt 376, 44 L. ed. 448; District 


of Columbia v. Johnson, 165 U.S. 330, 
17 SCt 362, 41 L. ed. 734; Laughlin v. 


boards generally see Officers [29 Cyc 


1433]. 
95. Wiegand v. Siddons, 41 App. 


(D. C.) 130; McBride v. Ross, 13 App. 


(D. C.) 576. But see infra note 97. 
96. McBride v. Ross, 13 App. 
(D. C.) 576. 


97. 17 Op. Atty.-Gen. p 354. 

{a] Beason for rule.—‘\No power 
is expressly conferred upon any two 
of them to act without the third. 
Especial importance seems to be 
given to the connection of the officer 
of Engineers with the Commission- 
ers from civil life, indicating a pur- 
pose in the legislative mind that the 
former should be a guide in many 


matters, and a check perhaps in oth-/} 


ers, upon the action of the latter. 
Hence it is provided that the Engi- 
neer officer detailed from time to 
time by the President for this duty 
shall not be required to perform any 
other duty. Another provision is 
that ‘one of said three Commission- 
ers shall be chosen president of the 
board of Commissioners at their first 
meeting ... and whenever a vacan- 
ey shall occur thereafter” From 
which it is reasonably inferred that 
the board is to be always full when 
any business is to be done; for when 
a vacancy occurs the organization of 
the Commissioners as a board is dis- 
solved. There must be a new elec- 
tion of chairman to constitute them 
a legal body. The whole tenor of the 
statute seems to require that the 
three Commissioners shall be present 
and acting when any business of im- 
portanee pertaining to their office is 
to be transacted. My decided impres- 
sion is that it would be unsafe for the 
two remaining Commissioners, the 
seat of the Engineér officer being va- 
eant, to act as if the board were 
full.” Per Brewster, Atty.-Gen., in 
17 Op. Atty.-Gen. pp 354, 855 See 
also supra note y5. 

98. Delegation by commissioners 
of the authority to make regulations 
See supra §§ 14, 16. See also Munici- 
pal Corporations [28 Cyc 276]. 


applications for plumbing Heenses. 
Rasy Ross, 5 App. (D. C.) 241. 

1. Cahill v. District of Columbia, 
26 App. (D. C.) 163; U. S. v. Ross, 5 
App. (D. C.) 241 (dictum). 

{a] Applications of rule—(1) Is- 
suing of licenses. Cahill v. District 
of Columbia, 26 App. (D. C.) 163; Dis- 
trict of Columbia v. Weston, 23 App. 
(D. C.) 363; MeBride v. Ross, 13 App. 
(D. C.) 576. (2) Regulation prohibit- 
ing the discharge of firearms with- 
out a special permit from the super- 
intendent of police. District of Co- 
lumbia v. Lewis, 26 App. (D. C.) 133, 
6 AnnCas 1014. (3) The reason for 
the rule is that the “regulation itself 
contains the prohibition, and dele- 
gates no such authority to the super- 
intendent of police.” Per Shepard, J., 
in District of Columbia v. Lewis, 
App. (D. C.) 133, 135, 6 AnnCas 1014. 

2. Public utilities commissions 
generally see Public Service. See al- 
so Carriers §§ 39-41, 630; Railroads 
[83 Cye 45]. 

3, 387 U. S. St. at L. 974; Terminal 
Taxicab Co. v. Kutz, 241 U. S. 252, 36 
SCt 583, 60 L. ed. 984, AnnCas1916D 
765 (discussing what livery and taxi- 
cab business is subject to regulation 
by the commission). 

4 37 U.S..St. at L. 974, 995. 

Sora powers of interstate com- 
merce commission see Commerce § 
178 note 12, § 180 note 59. 

5. 37 U. S. St. at L. 974, 995 Par 97. 

6. See generally Municipal Corpo- 
rations [28 Cye 481]. 

Roth v. District of Columbia, 
16 ‘App. C.)_ 328 

8. Ro y. District of Columbia, 
16 App. tb. C.) 323 (containing his- 
tory of police department). 

Police de: ent see also supra § 8. 

9. District of Columbia v. Tyrrell, 
41 App. (D. C.) 463. 

Schools generally see Schools and 
School Districts [35 Cye 801]. 

10. District of Columbia v. Tyr- 
rell, 41 App. i C.) 463 [cit 34 U. S. 


Stcatwh. at 
11. Roberts v. U. S., 176 U. S. 


District of Columbia, 116 U. S. 485, 
6 SCt 472, 29 L. ed. 701 [aff 17 Ct. Cl. 
376]; DiStrict of Columbia v. Cluss, 
108. U.S. 705, 26 L. ed. 455; Roche 
vy. District of Columbia, 18 Ct. Cl. 2ics 
Adams v. U. S., 17 Ct. Cl. 351; Neit- 
zey v. U.S. 17 Ct. Cl. 111; Fendall v. 
District of Columbia, 16 Ct. Cl. 106; 
Strong v. District of Columbia, 12 
Da y265. 

12. 23 Op, Atty.-Gen. p 287. 

13. Richards v. Geiger, 39 App. 
(D. C.). 278. 

14. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 L. ed. 440; Brown 
v. District of ey al dz (CoaGK 
402; Taylor v. ie nse: @, Gate «Cale, Gees 
Adams v. U. S., in Cay Gl sb Ls Fen- 
dall v. U. S., 16 Ct. Cl. 106. 

15. Eckloff v. District of Colum- 
bia, 135 U. S. 240, 10 SCt 752, 34 L. 
ed. 120; District of Columbia vy. Tyr- 
Rake 41 "App. (D. C.) 463; Wall v. Oys- 
ter, 36 App. (D. GC.) 50, 31 LRANS 
180: U. S. v. Hoover, 31 App. (D. C.) 
311;, Myers. v. D. C.,. 25 App. (D: C,) 
132; Roth _v. District of Columbia, 16 
App. (D. C.) 323 (the last two giving 
a history of the school control). 

16. Weigand v. District of Colum- 
bia, 22 App. (D. C.) 559; 13 Op. Atty.- 
Gen. p /577. See generally Municipal 
Corporations [28 Cye 536]; Health 
[21 Cye 382]. 

17. Notaries in District see United 
States [39 Cyc 705). 

18. 16 Op. Atty.-Gen. pp 179, 180. 

19. District of Columbia v. Petty, 
37 App. (D. C.) 156. 

20. Donovan v. U. S., 21 Ct. Cl. 
120; 22 Op. Atty.-Gen. p 59. 

{a] Rule applied to a clerk ap- 
pointed by the commissioners, and 
subject to removal by them. Dono- 
yan.v.. U.S. 21..Cé. ‘Cl. .120. 

Political status of District see su- 


§ 8. 
21. McBride v. Ross, 
576. 
22. Ketprily v. Siddons, 
23. Kalbfus v. Siddons, 
C;). - Sha. 


13 App. 
42 App. 
42 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 24-27] 


auditor,?* disbursing officer,?® district engineer,?6 in- 
spector of plumbing,?* inspector of buildings,?8 mar- 
shal,?? and sinking fund commissioners.®° 

[§ 25] 2. Appointment, Qualification, and 
Tenure.*t Eligibility. The prior statutory disqual- 
ifications for particular offices now held under the 
commissioners have been to a large extent, if not 
entirely, removed by the comprehensive power of 
appointment vested in the.commissioners by the 
Organie Act of 1878.32 The conditions precedent to 
a promotion are often regulated by statute.??  . 

The Civil Service Law of 1883, relating in terms 
to the executive departments of the United States 
and the officers thereof, does not apply to the local 
District government.°* 

Appointment. There are no elective offices in the 
District; all are appointive.3® Congress may in- 
crease the powers and duties of, an existing office 
without thereby rendering it necessary that the in- 
eumbent should be again appointed.*® 
* Qualification.*7 The right of a person to admin- 
ister a qualifying oath will not be readily denied 
where, by so doing, the rights of the District will 
be seriously affected.2® An oath in substantially the 
form required by statute is sufficient.°° A statute 
requiring an appointee to qualify within a certain 
number of days after receiving his appointment does 
not apply where the appointment, is to take effect 
when the office becomes vacant, and the appointee 
qualifies when the appointment takes effect.*° 

[§ 26] 3. Removal or Reduction.‘ <A person, 
not a de jure officer, may not question his removal 
from office.42, The grant by the Organic Act of 1878 
to the commissioners of the general unqualified 
power to remove inferior officers and employees car- 
ried with it the power to remove at any time and 
in any manner, with or without notice.** When to 
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[18.C. J.] 1369" 
the commission vested with such plenary power was 
added by the same organic act the control of an- 
other department without express words of limita- 
tion, it was given the same power in connection 
therewith and» was not hampered by the limitations 
attached to the board which theretofore had control 
of it.44 Where the commissioners have power to 
remove from a particular office for ‘‘satisfactory 
eause,’’ they may remove for any cause they deem 
sufficient, with or without notice or hearing.4® How- 
ever, certain officers may not be removed without 
charges, notice, and an opportunity for a hearing.*¢ 
In such ease, the commissioners cannot without no- 
tice reopen a proceeding for removal in which the 
officer has been acquitted and remove him on ‘the 
evidence already in the case.47 When a hearing is 


. required it must be before the proper tribunal,** and 


it is immaterial that there has been an inquiry by 
another tribunal.#® The nature of the offense is 
sufficiently stated in the charges where accused is 
able to prepare his defense.°® The procedure on 
appeal to the commissioners from the trial board is 
governed by statute or by regulations of the com- 
missioners,®! A technical error in the charges filed 
will be disregarded on appeal, where if urged before 
the trial board, it might have been corrected,” 

[§ 27] 4. Compensation;** Pension.5* Where 
an office is abolished and the duties are transferred 
to another office, the incumbent thereof is not en- 
titled to extra compensation therefor.°> The United 
States is not liable to an officer of the District for 
his unpaid salary.°° A statute creating a pension 
system partakes of the nature of a contract in that 
it offers an inducement for entering and remaining 
in the service of the District;°’ and the rules for the 
interpretation of contracts apply in determining the 
rights of the parties.°* It differs, however, from a 


24. District of Columbia v. Petty, 33. See statutory provisions; and} (D. C.) 310. 
229 U. S. 593, 33 SCt 881, 57 L. ed.| Macfarland v. U. S., 31 App. (D. C.) [a] Rule applied to assistant as- 
1343. 321 (police officers). sessor. Kalbfus v. Siddons, 42 App. 
25. 34 29 Op. Atty.-Gen. p 410; 22] (D..C.) 310. 


District of Columbia y. Petty, 
37 App. (D. C.) 156. 

26. Brainard v. District of Colum- 
bia, 19 Ct. Cl. 128. 

27. District te Ai ale v. Ball, 
22 App. (D. ©.) 5 

28. Berry v. Diviriet of Columbia, 
32’ App. (D. C.) 96; U. S. v. District 
of Columbia, 16 D. C. 389. 

29,’ DC. Code’ §) 1867. 

[al Powers, duties, and liabilities 
of the marshal under former stat- 
utes see Washington County Levy 
Ct. v. Ringgold, 5 Pet. (U. S.) 451, 8 
L. ed. 188; Brent v. Justices of Peace, 
4 F. Cas. No. 1,840, 1 Cranch C. C, 
434; Ex p. Ringgold, 20 F. Cas. No. 
11, 841, 8 Cranch C, C. 86; Ringgold 
v. Lewis, 20 F. Cas. No. 11,847, 3 
Cranch C. C. 367; Swann v. Ringgold, 
23 F. Cas. No. 13,674, 4 Cranch CG. C. 
as. , "S., Ve McDonald, 26 F. Cas. 
No. 15,669, 1 Cranch C. C. 78; U.S. v. 
Williams, 28 F. Cas. No. 16,714, 5 
Cranch C. C. 400; U. ee yv. Williams, 
28 F. Cas. No. 16,715, 5 Cranch C. C. 
619 [aff 1 How. 290, 11 L. ed. 135]; 
Williams vy. Craven, 29 F. Cas. No. 
17,719, 2 Cranch C.’'C. 60, 

30. Wyman vy. U. S., 26 Ct. Cl. 103; 
Brown v. District of Columbia, 17 Ct! 
Chet02." Taylor: vO) Str Cu er 
367. 

31. See generally Officers [29 Cyc 
1356]; Municipal Corporations [28 
Cyc 402]. 

32. earact of Columbia v. Hut- 
ton, 143 U. 18, 12 SCt 369, 36 L. ed. 
60 [aff 20 D. Cxrpa ty 

[a] Application of rule.—Disqual- 
ification for appointment to the po- 
lice force of all persons except hon- 
orably discharged soldiers and_sail- 
ors of the United States. District of 
Columbia v. Hutton, 143 U. S. 18, 12 
SCt 369, 36 L. ed, 60 [aff 20 D. C. 58]. 


\ 


\ 


Op. Atty.-Gen. p 59. 

District as department of United 
Staten see supra § 8. 

S. v. Newman, 42 App. 
wD 3) 78, AnnCasi915D 1146. 

36. Shoemaker v. U..S., 147 U. S. 
282, 138 SCt 361, 37 L. ed. 170. 

{a] The rule has been applied 
where the chief of engineers of the 
army and the engineer commission- 
er were made members of a com- 
mission for the selection of a park. 
Shoemaker v. U. S., 147 U. S. 282, 13 
SCt 361, 37 L. ed. 170. 


37. Bonds see infra § 29. 

88. Kalbfus v. Siddons, 42 App. 
(6 Be On9 Wey 

[a] Rule applied to an oath ad- 


ministered to an assistant assessor, 
where the validity of assessments 
might be attacked if the right was 
denied. Kalbfus v. Siddons, 42 App. 
CEC.) L Oe 


39. Kalbfus v. Siddons, 42 App. 
CD PCsy 3t0: 

40. ‘Kalbfus v. Siddons, 42 App. 
(D. C,) 31 

41. See Se eneyATly Officers [29 Cyc 
1406] Municipal Corporations [28 
Cyc 432]. 

42. Kalbfus v. Siddons, 42 App. 
(D." Cy 310: 

43. Eckloff v. District of Colum- 
bia, 135 U.S. 240, 10 SCt 752, 34 L. 
ed. 120. 

44. Eckloff v. District of Colum- 
bia, 135 U. S. 240, 10 SCt 752, 34 L, 
ed. 120. 


{a] Bule applied to police depart- 


ment. Eckloff v. District of Colum- 
bia, 135 °U. S. 240, 10 SCt 752, 34 L. 
ed. 120. 

45. Kalbfus v. Siddons, 42 App. 
(iy! Was G4 


-). 310. 
46. Kalbfus y. Siddons, 42 App. 


[b] ed (1) Although former- 
ly police officers could be removed 
summarily (Eckloff v. District of Co- 
lumbia, 135 U. S. 240, 10 SCt 752, 34 
Ti Cd. te0 Pate. 25 a CC! Bie vate 
this is no longer true FPG ees v. 


Creamer, 39 App. (D. 
{c] Firemen.—(1) It is doubtful 
whether the commissioners have 


power to dismiss a fireman without 
the notice and hearing prescribed by 
their own rules, which are given the 
force of law by statute. Rudolph v. 
Mosheuvel, 37 App. (D. C.) 76. (2) 
For the right of removal during the 
period of the legislative assembly see 
anes v. District of Columbia, 11 
C. 141; Meredith v. District of Co- 

taarbia" 10'D. G52: 
Siddons, 42 


‘\Kalbtus 
Siddons, 42 
Siddons, 42 
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oO 


App. 
App. 
App. 
39 App. 
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See generally Officers [29 Cye 
1422]; Municipal Corporations [28 
Cyc 488]. 

54. See generally Pensions [30 Cyc 
1366]; Municipal Corporations [28 
Cyc 531, 554]; Schools and School 
Districts [35 Cyc 1108]. 

55. Wyman Vv. U. S., 26 Ct. Cl. 103. 

56.’ Bundy v. U.'S.,’ 21 Ct. Cl. 429. 
See also irfra § 50. 

57. Rudolph vy. VU. S., 36 App. 

36 App. 


Ab pl 
Rudolph  v. 
CG; 


v. Creamer, 39 


Co) oer fe) 
§8. Rudolph v. VU. &., 
Co Cy dca, 
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contract in that congress may withdraw the bene- 
fits conferred at any time, either before or after the 
right to the pension accrues, where no part of the 
pension fund has come into the possession of the 
A fortiori, congress 
may provide that the continuance of pensions shall 
depend on the submission to a periodical physical 
A person who does not bring him- 
self within the terms of the statute is not entitled 
Where, however, the person does 
bring himself within the terms of the statute, and 
obtains a fixed right to a pension, the commissioners 
may not, unless authorized by statute, deprive him 
The procedure for obtaining a pension 
is governed by statute and by regulations of the 


and Liabilities.** . 
The authority of an inferior officer is limited to the 
performance of such acts as legally attach to his 
office, and to such as he is duly specially authorized 
to perform.® It seems that the District officers have 


officer or under his control.®® 


examination.®° 


to a pension.®! 


thereof.®? 


commissioners.°®* 


[§ 28] 5. Powers, Duties, 


Rudolph v. U. S., 36 App. 
Macfarland vy. Bieber, 


Reason for rule.—‘The fund 
out of which the pension of appellee 
was paid was created by Congress 
from the deductions from _ salaries 
and, from certain fines and licenses. 
The situation was the same as if Con- 
gress had created this fund by di- 
rect appropriation. ... The $1 per 
month was not contributed by appel- 
lee to the relief fund. It never came 
into his possession or under his con- 
trol. ... The money was placed in 
the fund by the designated agent of 
the government and it was at all 
times subject to the control of con- 
gress.” Per Van Orsdel, J., in Mac- 
farland v. Bieber, 32 App. (D. C.) 
513, 520,'521. 

60. Macfarland v. Bieber, 32 App. 
(D. C.) 513 (considering the sufficien- 
ey of notice to appear for examina- 


tion). 

61. Rudolph v. U. S., 386 App. 
(DVC.) 379. 

[a] Rule applied.—A _ policeman 


committed suicide and a dependent 
relative sought to recover under the 
statute authorizing a pension in case 
of a death “in the line of duty.” Ru- 
dolph’ vi, WU. .S.;. 36) App... (D. °C))n'379. 


62. Rudolph ve Uo & 41 App. 
CDC R29. 
[a] Rule applied: (1) Where it 


was sought to dismiss a fireman on 
charges made after his right to a 
pension accrued. Rudolph v. Mosheu- 
vel, 37 App. (D. C.) 76. (2) Where 
the commissioners ‘denied the right 
on the ground that the officer was not 
financially in need of the pension. 
Fandolps Vv. UV 8.7 41 App. o(D,. C2) 


[b] There accrues a fixed right 
when an officer receives permanent 
injuries. Rudolph v. Mosheuvel, 37 
App.” (D: C:), 76: 

63. Rudolph v. U. S., 41 App. 
(D. C.) 29; Rudolph v. Mosheuvel, 37 
App. (D. 6.) 76. 

64. See generally Officers [29 Cyc 
1422]; Municipal Corporations [28 


E District of Columbia v. Petty, 
31 App; (D)..C.) 156, 

{a] Particular officers.—(1) Au- 
aiter, District of Columbia v. Petty, 
87 App. (D. C.) 156. (2) Chief en- 
gineer of fire depaytment. District of 
Columbia v. Harlan, etc., Co,, 30 App. 
(Dr CC.) (270. 
right to invite others into the fire 
houses. Brown vy. District of Colum- 
bia, 29 App. (D. C.) 273, 25,LRANS 
98. (4) The District police may ar- 
rest persons committing offenses on 
the capitol grounds. U.S. Comp. St. 
(1916) § 3401; D. C. Code (1901) § 
888. (5) The watchmen appointed for 


(3) Firemen have no 
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commissioners. 


service in the public squares and res- 
ervations have the powers and duties 
of the District police. 18 Op. Atty.- 
Gen. p 433. 

Liability for negligence in the 
maintenance of fire houses see infra 


§ 56. 
66. Coates y. District of Columbia, 
42 App. (D. C.) 194. 


Extraterritorial operation of police 
regulations see supra § 19. 

Liability of District for unauthor- 
ized exercise of power beyond bound- 
aries see infra § 53 

67. See cases infra this note. 

[a] Making reports.—(1) A police- 
man who informs his superior that 
he was in a certain place on police 
business cannot refuse to tell him 
the nature of that business on the 
ground that he would be testifying 
against himself. Rudolph y, Cream- 
er, 89 App. (D. C.) 1, 6. (2) The rea- 
son given for the rule is that “such 
a practice, if approved by us, would, 
we are convinced, be so subversice of 
discipline as greatly to impair the 
efficiency of the police force.” Per 


Robb, J., in Rudolph v. Creamer, su- 
pra. 
[b] A special policeman, private- 


ly employed, is not charged with the 
duty of removing obstructions from, 
or repairing defects in, the sidewalks 
on his beat. Klopfer v. District of 
Columbia, 25 App. (D. C.) 41. 

Actions by special policemen for 
personal injuries see infra § 54. 

68. District of Columbia v. Petty, 
229 U.S. 593, 38 SCt 881, 57 Led. 
1343 [aff 37 App. (D. C.) 156]. 

[a] The auditor is not liable for 
the defaults of the disbursing officer. 
District of Columbia v. Petty, 229 
U. S. 593, 33 SCt. 881, 57 L..ed. 1343 
[aff 37 App (D. C.) 156]. 
cere Bonds generally see Bonds 9 

J. pd, 

Official bonds see Officers [29 Cyc 
1386, 1451]; Municipal Corporations 
[28 Cye 419, 472]. 

70. District of Columbia v. Ball, 
22 App. (D. C.) 543. 

[a] Reason for rule.—‘Private in- 
dividuals in the conduct of their pri- 
vate business may validly prescribe 
such a requirement as a condition 
precedent to the appointment of a 
person to a responsible office in their 
service; and it is not apparent why 
a municipality with vastly greater 
responsibilities, might not properly 
do so, where it is given authority to 
make all reasonable rules and regu- 
lations on the whole subject-matter,” 
Per Morris, J., in District of Co- 
lumbia v. Ball, 22 App. (D. C.) 543. 

Power to make regulations gener- 
ally see supra §§ 14, 16; and infra §§ 


36,939, 
71. District of Columbia v. Petty, 


no extraterritorial authority.®® 
liabilities ** of the District officers are in general 
the same as those of other municipalities, subject 
of course to relevant regulations by congress or the 


[§ 29] 6. Bonds.°° 
authorizing the commissioners to appoint a particu- 
lar officer does not require a bond does not neces- 
sarily preclude a regulation exacting such security.”° 
The sureties are, in general, liable only for breaches 
of. official duty."! 
sence of actual damage sustained from the breach 
of duty.*? Where the bond so authorizes, a private 
person has a right of action for the breach of offi- 
cial duty,’* as where the bond of a plumbing in- 
spector was given ‘‘for the benefit of all persons 
who may be aggrieved by his acts or neglect.’’ ™ 
In such ease, the action must be based on the official 
dereliction, and not on the later proper performance 
of duty rendered necessary by the prior default.” 
In an action on an official bond, actual damages must 


[§§ 27-29 


The duties ** and 


The fact that the statute 


There is no liability in the ab- 


229 U. S. 598, 33 SCt 881, 57 L. ed. 
1343 [aff 87 App. (D. C.) ) 156). 

[a] The sureties of the District 
auditor are not liable for the loss 
of other than “public moneys.” Dis- 
trict of Columbia v. Petty, 229 U. S. 
593, 33 SCt 881, 57 L. ed. 1348 [aff 
37 ‘App. (D.'C.) 1567. 

» District a9 Pies oti v. Ball, 
22 App. (D. C.) 5 

[a] Reason HOE ‘yule.—“Courts of 
law cannot regard with favor suits 
instituted merely to mulet defendants 
in costs, such as this would yndoubt- 
edly be under this theory of the ap- 
pellant; and least of all ean it be tol- 
erated that officiaa bonds can be made 
the basis of such suits and the name 
of the State or the municipality used 
without warrant by private parties, 
who can assign no damage to the 
State or municipality and who have 
no individual interest themselves in 


the subject-matter of suit.” Per 
Morris, J., in District of Columbia v. 
Ball, 22 App. (D. C.) 648, 557. 

73. District of Columbia v. Ball,.22 
App, “(D. Ci) 548. 

74 District of Columbia v. Ball, 
22 App. (D. C.) 543, 549. 

[a] Reason for rule —‘While the 


health and welfare of the community 
as a whole might be largely affeeted 
by the neglect of the inspector to per- 
form his duty, it is not apparent that 
in any special instance the District 
has any interest which could at all 
suffer from any such non-perform- 
ance of duty. On the other hand, 
individuals might suffer quite fre- 
quently from official neglect of the 
inspector. The owner of the proper- 
ty might be injured by the ignorance 
or fraud of an incompetent’ plumber, 
Subsequent occupants and purchasers, 
knowing nothing of the latent defect, 
might be injured, or might find it 
necessary, as tre use plaintiff in this 
case has found, to make large re- 
pairs in order to have the work done 
as it should have been done in the 
first instance, and as it would have 
been done if the inspector had per- 
formed his duty. Unless therefore, 
the requirement of a bond from the 
inspector was for the protection of 
such individuals, we fail to find that 
there would be any great reason at 
all for such a requirement.” Per 
Morris, J., in District of Columbia vy. 
Ball, 22 App. (D..C.) 5438, 554. 

75. District of Columbia v. Ball, 
22 App. (D. C.). 543. 

[a] Application of rule.—Where 
there was a failure to make a proper 
inspection of plumbing and conse- 
quently the inspector of plumbing 
later rightfully condemned -« the 
plumbing and severed the connec- 
tions. District of Columbia y. Ball, 
22 App. (D. C.) 5438. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 29-30] 


be pleaded and proved.7® In an action by a pur- 
chaser of buildings who relied on the proper per- 
formance of duty by the plumbing inspector, the 
damages for the breach of that duty consist in his 
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actual loss due to such neglect, namely, the increased 
price paid, or the expense necessary to place the 
property in the condition in which it would have 
been if the duty had been performed.77 


VI. CONTRACTS 78 


[§ 30] Although there is the power to make con- 
tracts within the: statutory authority,” yet there 
is no greater power.®® The commissioners have no 
implied authority to contract.8t The United States 
may dictate the terms and conditions of the con- 
tracts the District may make.8? While a special 
agency to contract in behalf of the District is 
strictly limited in its action to those powers clearly 
conferred by the acts of congress, yet the acts must 
be given a liberal construction, in order to effect the 
evident intent of congress.§* 

Formalities.6* Congress may ,prescribe certain 
formalities for contracts with the District, non- 
compliance with which will render them unenforce- 
able.8®> However, it has been held that noncompli- 
ance therewith will not bar a recovery for work 
done under authority of law, which has been aec- 
cepted, used, and controlled by the District for the 
benefit of the public,8® and under the act of 1880 ** 
there is the right to recover for any work done 
under the order and direction of the commissioners, 
and accepted by them for the use, purpose, and 
benefit of the District.88 A contract of the District 
need not be under seal.§® Where congress creates a 
special agency to contract for the District in a par- 
ticular matter, the contract need not comply with 
District of Columbia v. Ball, 


22 App. (D. C.) 543. 
77. District aS Sy eatin v. Ball, 


breach of contract. 
lumbia v. Bailey, 171 U. S. 161, 18 SCt 
868, 43 L. ed. 118 (exhaustive discus- 
See generally Arbitration and 
Award § 16; Municipal Corporations 


the formalities required of the commissioners in the 
exercise of their general power where that intention 
is not expressed.°? 

Bidding.®t The statutory requirement that con- 
tracts shall be let to the lowest responsible bidder 
is intended for the benefit and protection of the 
public, rather than of the bidders.®? Such require- 
ment involves such a degree of official discretion 
that the commissioners are beyond the control of 
the courts, so long as they act within the scope of 
their delegated authority.°* The unauthorized ad- 
dition by a bidder of a condition will not invalidate 
the acceptance of the bid with the rejection of the 
condition.®* 

Binding effect on District. Contracts made by 
the authorities of the District within the scope 
of their authority are binding on the District.®® 
Congress may bind the District to the fulfillment of 
a contract which it authorizes a special agency to 
make,®® although the supervision of the work is to 
be done by an appointee of the president.°? 

The construction °® of contracts made with the 
District does not differ from the construction of 
contracts with other municipal corporations, or 
from the construction of contracts generally.*® 


District of Co-| ute was not mentioned). 

89, District of Columbia y. John- 
son, 14 D. C. 120. 
Mes generally see Seals [35 Cye 
90. Parsons v. District of Colum- 


22 App. (D. C.) 5 sion). 
78. See ee ea Contracts 13 
C. J. p 214; Municipal Corporations | [28 Cyc 641]. 


[28 Cyc 633, 1023]. 

{a] Power of former board of pub- 
lic works, abolished in 1874, and the 
formalities connected with their con- 
tracts see Brown y. District of Co- 
lumbia, 127 U. S. 579, 8 SCt 1314, 32 
L. ed. 262; Shipman v. District of 
Columbia, 119 U. S. 148, 7 SCt 134, 
30 L. ed. 337; Brown vy. District of 


Columbia, 19 Ct. Cl. 445; O’Hare v. 
District of Columbia, 18 Ct. Cl. 646 
[aff 122 U. S. 640 mem]; Neuchatel 


Pav. Co. v. District of Columbia, 17 
Ct. Cl. 386; Young y. District of Co- 
lumbia, 11 D. C. 30; Ballard v. Dis- 
trict of Columbia, 10 D. C. 49; Sawyer 
v. District of Columbia, 9 D. C. a oe 

79. Roberts v. Bradfield, 12 Ap 
(D. C.) 453 [aff 175 U.S. 291, 20 Sct 
121, 44 L. ed. 168]. 

[a] Particular contracts author- 
ized.—(1) The commissioners may 
contract with a hospital under secta- 
rian control for the care of indigent 
oe cD Roberts v. Bradfield, 12 

(D. C.) 453 [aff 175 U. S. 291, 20 
sep: 121, 44 L. ed. 168]. (2) The 
commissioners may lease premises 
for the occupancy of the police court. 
rh aes v. District Comrs., 10 D. C. 


80. District of Columbia v. Bailey, 
171 U. S. 161, 18 SCt 868, 43 L. ed. 
118 (setting forth the statutes re- 
lating to the power of the commis- 
sioners); Myers v. District of Colum- 
bia, 25 ‘App. CDYAGCi sks 2a oun ve 
District of Columbia, 11 D: C, 30. 

{a] Payment in honds.—The Dis- 
trict commissioners cannot agree that 
payment shall be made to a contrac- 
tor in bonds of the District “at their 
market value at the New York Stock 
Exchange at the date of each settle- 

ment; but it must be at their par 


value. Taylor vy. District of Colum- 
hia V7sCt: Cl 367, 
{b] Submission to arbitration.— 


The commissioners have no power 
to bind the District by a common-law 
submission of a pending suit for 


{[c] The secretary of the treasury 
has no power to contract for supplies 
of fuel, ice, stationery, and other 
miscellaneous items to be used by the 
different departments of the District. 
28 Op. Atty.-Gen. p 438. 

81. District of Columbia v. Bailey, 
171 U. S. 161, 18 SCt 868, 43 L. ed. 
L's [rev 9 App:. -CD.! C2) 3601. 

82. Penn Bridge Co. v. U. S., 29 
App. (D. C.) 452. 

[a] Application of rule.—The im- 
position of a condition that the em- 
ployees of contractors for public 
work shall have limited hours of la- 
bor. Penn Bridge Co. v. U. S., 29 
App. (D. C.) 452 (construing ‘“‘ex- 
traordinary emergency” which would 
authorize longer hours). See also su- 
Bre § 11; and Constitutional Law § 

Parsons vy. District of Colum- 
35. App. .(D..G:) 326) 

[a] Limitation to single contract. 
—The authority of a special commis- 
sion to “contract” for the erection 
of a particular building is not lim- 
ited to the making of a single con- 
tract for all the work and materials. 
Parsons v. District of Columbia, 35 
App. (D. °C.) 326. 

84. See generally Municipal Cor- 
porations [28 Cyc 664, 1033] 

85. District of Columbia v. Bailey, 
171 U. S. 161, 18. SCt 868, 43 L. ed. 
118 [rev 9 App. (D. C.) 360]; O’Hare 
v. District of Columbia, 18 Ct, Cl. 
646; Neuchatel Pav. Co, v. District of 
Columbia, 17 Ct. Cl. 386; Ballard v. 
District of Columbia, 10 D. C. 49. 

Campbell v. District of Colum- 
9. Dy C.. 533. 

87. Act June 16, 1880 (21 U. S. St. 
at L. 284 ¢ 243). 

88. District of Columbia v. Barnes, 
197 U.S. 146, 25 SCt 401, 49 L. .ed. 
699 [aff 37 Ct. Cl. 342]. See Shipman 
v. District of Columbia, 18 Ct. Cl. 
291 [aff on op. below 119 U. S. 148, 7 
SCt 134, 30 L. ed. 337] (where recov- 
ery was allowed, although the stat- 


bia, 35 App. (D. C.) 326. 


91. See generally Municipal Cor- 
porations [28 Cyc 637, 1027]. 

92. Downing v. Ross, 1 App. 
(D.  C.) 251. 

93. Downing v.. Ross, 1 App. 
(Die COui2b1, 

94. Downing v. Ross, 1 App. 
CDeaG: yerzb I 


[a] partied condition. — That 
the bidder be awarded a minimum 
amount sf work. Downing v. Ross, 1 
Appr Chat. eps 

95. District of Columbia yv. Cluss, 
103 U. S. 705, 26 L. ed. 455. 

96. Parsons v. District of Colum- 
bia, 385 App: }(D:."C:), 326: 

[a] Application.—Where an agen- 
cy, consisting of the secretary of the 
treasury and the District commission- 
ers, stipulated that the District would 
furnish materials by a certain date. 
Parsons v. District of Columbia, 385 
App: (D. C.) ‘326: 

97. Parsons v. District of Colum- 


bia, 35. App. (D. C.) 326 
8. See generally Contracts §§ 
481-492; Municipal Corporations [28 


Cye 679, 1045]. 

99. See cases infra this note. 

[a] Incorporation of other writ- 
ings.—The terms of a contract with 
one person do not form a part of a 
contract with another person in the 
absence of express reference there- 
to. Parsons v. yt taitcaly of Columbia, 
38 App. (D. C.) 3 

[b] “Board ontieit (esthat tis. 
rates fixed generally by the board of 
public works, yield to express con- 
tracts made both before and after 
their establishment. Eslin v. Dis- 
trict of Columbia, 29 Ct. Cl. 370; Es- 
lin v. District of Columbia, 22 Ct. Cl. 
395: Barnard v. District of Columbia, 
20° Ct. Cl, ‘25% sfaff- 127. U., Sa 400008 
SCt. 1202, 32. ‘LL. ed: 207]; Roche av: 
District of Columbia, 18 Ct. Cl. 217. 
(2) Where the commissioners agree 
to pay “the price paid by the board 
of public works” for the particular 
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Compensation; payment.1 While the above stat- 
ute of 18807 does not authorize a recovery at an 
increase over the contract price, yet a preéxist- 
ing contract will not bar a recovery at increased 
prices which enter into the terms of such contract, 
revived for distinct work.4 Overpayments made 
at a rate in excess of the contract rate*® and over- 
payments due to a mistake of fact® may be re- 
covered back. The District authorities have no 
power gratuitously to raise the agreed compensa- | 
tion,’ especially where the attempt to do so is 
merely by journal entries or directions to subordi- 
nates. Congress may, however, ratify such un- 
authorized action.? The effect of such ratification 
is that the contractor is not entitled to interest on 
his claim under the statute before the date of pas- 
sage,” nor if there has been a payment in excess 
of the contract rate, is the District entitled to credit 
for interest on the excess payment up to the date 
of the passage of the act.44 

Breach of contract.1* The District,* as well as 
the other contracting party,’* is liable for a breach 
of its legally authorized and binding contract, al- 
though it is thereby made liable on the contract in 
excess of the specific appropriation therefor.1° How- 
ever, the district is not liable for the suspension of 
work due to an injunction secured by a third per- 
son.1® Where the District has declared a contract 
forfeited, the other contracting party cannot be ! 
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awarded prospective profits, where it appears that 
he lost the contract through his own violations of 
it,7 or where there is nothing in the findings by 
which the amount of such profits can be ealenlated 
and ascertained.** 

Bonds and other provisions for materialmen and 
subcontractors.1* A provision in a contract that 
the contractor shall pay all claims for work and 
material, and that the District commissioners shall, 
in their discretion, retain a sufficient sum of money 
from the contract price to pay such claims does 
not constitute the District a trustee for the ma- 
terialmen and workmen,” or entitle the latter to 
a lien or preference to the funds in the hands of 
the commissioners.?1 The act of congress 7? requiring 
bonds from contractors for public work for the 
District is remedial and not penal;?? and the bonds 
required are for the benefit not only of those fur- 
nishing material and labor to the contractor, di- 
rectly,*4 but also of those furnishing material to 
a subcontractor.?* In an action on the bond, which 
is a matter of public record, profert thereof is not 
necessary.7% 

Assignments. The rights of assignees of con- 
tractors with the District are those of assignees 
generally.27 The assignee is not liable for the 
wrongs of the assignor, except so far as his de- 
mand may be reduced or extinguished by set-off.?5 


VII. STREETS, PUBLIC PLACES, BUILDINGS, AND PROPERTY * 


[§ 31] A. Planning of City of Washington and | 


class of work, the contractor is not | 
limited to the price stated on the | 
minutes of the board, but is entitled | 
to the —— ge! ac tually paid (Tay- | 


lumbia, 321 Ct. Cl. 
grounds 165 U. S. 
41 L. ed. 733]. 


ed. 734; Dickson v. District of Co- 
399 [rev on other 


of District.*° In determining the plan of the fed- 


bia, 35 App. (D. C.) 326. 
14 District of Columbia v. Har- 
lan, ete.. Co., 30 App. (D. C.) 270. 


341, 17 SCt 366, 
15. Parsons y. District of Colum- 


jor v. U. 17 Ct. CL. 267), (3) since 10. District of Columbia v. Dick-|bia, 19/Ct. Cl. 128. _ 
he tie “be presumed to know of) son, 165 U. S. 340, 17 SCt 366, 41 L. Appropriations see infra § 47. 
such minutes (Taylor v. U. 8., su-| ed. 733 [rev 31 Ct. Cl 399]; Dis- 16. Roche v. District of Columbia, 
pra). trict of Columbia v. Hall, 165 U. S.| 18 Ct. Cl. 217. ! 

1. Piscal management see infra $% | 340, 17 SCt 366, 41 L. ed. 738 [rev 31} 17. Brainard y. District of Colum- 
47-51. Ct. Cl. 376]; District of Columbia v.} bia, 19 Ct. Cl. 128. - 

2 See supra note $87. Johnson, 165 U. 8. 230, 17 SCt 362,| 18. Brainard v. District of Colum- 

3. District of Columbia v. Barnes, | 41 L. ed, 734. bia, 19 Ct. Cl. 128. 
197 U. 8. 146, 25 SCt 401, 49 L. ed [a] Beason for rule—‘‘Viewed in 19. Cross references: 

Bonds generally see Bonds 9 C. J. p 1. 


699 [aff 27 Ct. Cl. 342]. 


197 U. 8S. 146, 25 SCt 401, 49 L. ed. 


the light of a gratuity, a gift, wholly 
4, Barnes v. District of Columbia, | without consideration, the statute it- 
self must receive a strict construc- 
699; Campbell v. District of Colum-| tion; not such a construction as will 


Bond of municipal contractor see Mu- 
nicipal Corporations [28 Cye 1039]. 

Rights and remedies of se 

an 


bia, 18 Ct. Cl. 192. prevent the fair meaning thereof subcontractors, materialmen, 
[2] Beason for rule—“The re- | from taking effect, but such as shall laborers see Municipal Corpora- 
vived contracts were substantially | not be enlarged by inference or im- tions [28 Cyc 1063]. 


new contracts engrafted on the old.” | plications not plainly 
Campbell v. District of Columbia, 18| from the language of the act. 


20. Alfred Richards Brick Co. v. 


to be drawn 
Rothwell, 18 App. (D. C.) 516; Co- 


Ct. Cl. 193, 211. Unless, therefore, the claim for inter- | lumbia Brick Co. y. District of Co- 
5. Eslin v. District of Columbia. | est against the government is clear |lumbia, 1 App. (D. C.) 351. 

29 Ct. Cl. 370; Eslin v. District of | aud beyond question, it must be de- 21. Alfred Richards Brick Co. v. 

Columbia, 22 Ct. Cl 295; Brown v.| nied. Interest is not to be collected | Rothwell) 18 App. (D. C.) 516; Co- 

District of Columbia, 17 Ct. Cl. 402; | from the government in the absence |} lumbia Brick Co. vy. District of Co- 

Neitzey v. U. S., 17 Ct. Cl. 111. of language specially providing for | lumbia, 1 App. (D. C.) 351. 


6. Dickson y. District of Colum- 
bia, 21 Ct. Cl. 399 [rev on other 
grounds 165 U. 8. 241, 17 SCt 366, 41 
L. ed, 73281; Brainard v. District of 
Columbia, 19 Ct. Cl. 128: Roche Vv. 


E payment. . 
District of Columbia, 1% Ct. 217; 


was passed.” 
Brown v. District of Columbia, 17 
oF Cl, 402; Neitzey v. U. S., 17 Ct. CL. 


District of Columbia v. John- 
crane. U. 8. 230, 17 SCt 262, 41 L. 
ed. 134. 

[4] Beason for rule —*‘Public of- 
ficers, who are but agents, have not 
such control over public contracts 
and public money that they can au- 
thorize payments to be made beyond 
the strict liability to which their 
principals are legally subjected.” 
Per Richardson, J., in Roche v. Dis- 


U. 
734. 


ac ett }1 
Cye 1459 
11. 
son, 165 U. 8S. 
ed. 734 


The reasonable con- 
struction of such an act is to say 
that the gratuity thus given becomes 
‘due and payable’ 
time when the act which gave it 
Per Peckham, 
District of Columbia v. Johnson, 165 
S. 230, 338, 17 SCt 362, 41 L. ed. 


generally sce Interest [22 


Dieirist of Columbia vy. 
330, 17 SCt 362, 41 L. 


[a] Beason for rule—‘“The effect 27. 
of the passage of the act of 1895 is 
in substance the same as if the coun- 
terclaim, which is the principal sum, 
had been paid, and when that is the 
case the interest becomes thereby ex- 


22. 30 U. S. St. at L. 906, 218. 

23. Pavarini & Wyne, Inc. v. Title 
Guaranty, etc., Co., 36 App. (D.- C.) 
348, AnnCas1912C 367 (case affecting 
the statute of limitations). 

24. Maryland Fidelity, ete., Co. 
U. S., 20 App. (D. C.) 376 lar 187 
U._§S., 315, 23 SCt 120, L. ed. 194]. 
25. Pavarini & Wyne, Inc. y. Title 
Guaranty, etc., Co., 36 App. (D. C.) 
348, AnnCas1912C 367. 

26. Maryland Fidelity, etc., Co. v. 
U. (8... 20 App. .CD.,C.) at {aff 187 
U. 8. 315, 23 SCt 120, 47 L. ed. 194]. 
National Bank of the Republic 
v. United Security L. Ins., etc., Co., 
17 App. (D. C.) 112. 

28. Dickson v. District of Colum- 
bia, 31 Ct. Cl.- 399 [rev on other 
grounds, 165 U. S. 341, 17 SCt 366, 41 


only from the 


J., in 


John- 


trict of Columbia, 18 Ct. Cl. 217, 227.| tinguished. Pacific R. Co. v. U. S.,|L. ed. 728]. 
8 Warnard vy. District of Colum-|158 U. S. 118, 15 SCt 766, 39 L. ed. 29. See generally Municipal Cor- 
bia, 127 U. 8. 409, 8 SCt 1202, 32 L.| 918." Per Peckham, J., in District} porations [28 Cyc 832); Streets and 


ed, 207; Eslin v. District of Columbia, 
29 Ct. Cl. 370; Barnes v. District of 
Columbia, 22 Ct. Cl. 366. 

9. District of Columbia v. John- 
#on, 165 U. 8 320, 17 SCt 262, 41 L. 


See 


of Columbia vy. Johnson, 
230, 329, 17 SCt 362, 41 L.. ed, 734. 30. 
generally Cortracts 


6 
12. Parsons y. District of Colum- 


163, Unies. High were fai. cye..aAbe 

dication of public ways sec 

Deatedtion ante p 34 et seq. 
Public improvements in District 


see infra §§ 42-46. 


S$ 


Yor later canes, developments and changes in the law sce cumulative Annotations, same title, page and note number, — 


§§ 31-33] 


eral city the Dermott, the Ellicott, the L’Enfant, 
and the King maps are to be taken together as rep- 
resenting the intentions of the founders of the city, 
and, so far as possible, are to be reconciled as parts 
of one scheme or plan.2+ It was the intention, 
which has never been departed from, to locate the 
city on the shore of the Potomac river, and to 
bound it by a street or levee (Water street), run- 
ning along the shore,’* which street was also to 
run along “the Eastern Branch or Anacostia river.** 
The original plan of the city of Washington did 
not extend north of Boundary street, nor affect the 
roads and highways in the rest of the District.** 
Congress may prevent anything from being placed 
on the public records, which may tend to defeat 
the object of securing uniformity in the entire sys- 
tem of highways in the District.2° Under the act 
of 1888 °¢ the commissioners have the general power 
to regulate the platting and subdivision of lands in 
the District *7 with all the powers necessary to 
earry out the general object, that is to say, all pow- 
ers germane to the object and reasonably necessary 
to effectuate it with due regard to the public and 
private interests involved.§® Such authority in- 
cludes the power to make general orders,*® but is 
subject to the limitation that all subdivisions shall 
be in conformity with the general plan of the city 
of Washington.4? A plat of a subdivision may be 
refused record where it does not conform to the 
regulations* or plan of the commissioners as to 
the extension of an existing highway.4? Under the 
act of 1893,4% which is constitutional,** the com- 
missioners, subject to a reviewing board, have the 
power to make a plan for tne location of streets 
and highways throughout the entire District out- 
side the city limits.4° The commissioners have the 
discretion to make reasonable deviations in the ex- 
tension of highways.4¢ This aet of 1893 repeals 
the earlier act of 188847 only as to that territory 
as to which a plan has been made and finally 


U. S., 174 U. S., 196,] (D. C.) 555. 


Morris v. 
ed. 946 (setting [a] 


31. 
19 SCt 649, 43 L. 
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Particular regulations.—That 


[180.3.] 1373 
adopted.** It seems to be the general intent of 
congress that all roadways in the streets of the city 
of Washington shall be at least thirty-five feet 
wide.?? 

Parking °° between the building line and the side- 
walk is a part of the scheme for street improve- 
(LEAS adopted generally in the city of Washing- 
ton. 

Public squares °? are not considered as a part of 
the streets and avenues of the city.5% 

[§ 32] B. Property of United States °‘—1. In 
General. When Maryland and Virginia ceded ter- 
ritory for the purpose of establishing a seat of the 
national government, all public property of the 
ceding states within the territory ceded passed to 
the United States,°> but private property rights 
were not affected.®* It follows that, except as to 
the property formerly belonging to the ceding states 
and as to the property condemned under the laws 
of Maryland,*” the title of the United States to 
land within the District above high watermark 
must be found in transactions between the private 
proprietors and the United States.°® Most of the 
owners of the realty within the limits of the fu- 
ture city of Washington deeded their land to trus- 
tees with the provision that such parts thereof as 
should be selected for public purposes should be- 
come vested in the government,°® and as to such 
lands the United States acquired title, in fee sim- 
ple,°° as well as to those condemned under the 
laws of Maryland .for the purpose of the original 
laying out of the city.*! The government acquired 
no greater rights in the land than the former pro- 
prietors had;°? it took subject to the rights of ad- 
verse claimants.*% 

[§ 33] 2. Streets.6¢ The property, which vest- 
ed in the federal government on the original laying 
out of the city of Washington, included the title in 
fee to the public highways therein,®° even in the 
absence of an actual conveyance to the govern- 


the District see 35 U. S. St. at L. 543 
{cit 29 Op. Atty.-Gen. p 40; 29 Op. 


forth in great detail the procedure} no plat of a subdivision will be ap-| Atty.-Gen. p 1], 
relating to the adoption of the plan/| proved until all taxes, special assess- 55. See supra § 3. 
for the city); 28 Op. Atty.-Gen. p| ments, and other public charges on 56. See supra § 3. 
402. the land shall be paid. U.S. v. Mac- 57. See infra rotes ‘58-63. 
32. Morris v. U. S., 174 U. S. 196, | farland, 32 App. (D. C.) 53. 58. Morris v. U. S., 174 U. S. 196, 


19 SCt 469, 43 L. ed. 946. 40. 


Water street see also infra § 41. 


33. 28 Op. Atty.-Gen. p 402. 
[a] Reason for rule—The deci- 41. 
sion in the case of Morris v. U. S.,| (D. C.) 554. 


174 U. S. 196, 19 SCt 469, 43 L. ed. 946 42. 
{supra preceding note] as to Water C 

street, although pertaining to the Po- 43. 
tomac river side of Washington is 44. 


Bauman v. Ross, 167 U. 
17 SCt 966, 42 L. ed. 270; U. 
Macfarland, 32 App. (D. Cc.) 53. 59. 
Macfarland v. U. &., 


Ross v. U.'S., 7 App. (D. C.) 
27°U. S. St. at L. 532. 


Bauman v. Ross, 167 U. S. 548, 
17 SCt 966, 42 L. ed. 270. 


19 SCt 649, 48 L. ed. 946; Bursey v. 
Lyon, 30 App. (D. C.) 597. 
Morris v. U. S., 174 U. S. 196, 
19 SCt 649, 43 L. ed. 946 (setting 
forth in detail the transactions with 
the proprietors); Bursey v. Lyon, 30 
App. (D. ©.) 597. 

Dedication generally see Dedication 
ante p 34 et seq. 

60. Morris v. U. S., 174 U. S. 196, 


S. 548, 
S. Vv. 


applicable in every respect to that 

side of Washington bounded by the 45. Ross v. U. S., 7 App. (D. C.) | 19 SCt 649, 43 L. ed. 946; Bauman v. 

Eastern Branch or Anacostia river.” | 1. Ross, 167 U. S. 548, 17 SCt 966, 42 i 

Per Harr, Atty.-Gen., in 28 Op. Atty. 46. Ross v. U. S., 7 App. (D. C.)|]ed. 270; Bursey v. Lyon, 30 Ap 

Gen. pp 402, 405. 1, (D. C.) 597; Walter v. Macfarland, etd 
34. Bauman v. Ross, Ae U. S. 548, 47. See supra ncte 43. App. (D. GC.) 182. 

17 SCt 966, 42 L. ed. 270 48. Ross v. U. S., 7 App. (D. C.) Title acquired by dedication gener- 
35. Bauman v. Ross, 167 Wee 8.41. ally see Dedication § 141 et pe 

548, 17 SCt 966, 42 L. ed. 270. 49. Walter v. Macfarland, 27 App. 61. Bauman v. Ross, 167 U. 548, 
36. 25 U. S. St. at L. 451. (D. C.) 182. 17 SCt 966, 42 L. ed. 270. See DC 


37. Bauman v. Ross, 167 U.S. 548, 
17 SCt 966, 42 L. ed. 270; U.. Si'v. 
Macfarland, 32 App. (D. C.) 53; 
son v. Carver, 27 App. (D. C.) 555. 

[a] Platting subdivisions.—While 
the commissioners of the_ District 
may be compelled by mandamus to 
take cognizance of, and consider and 
pass judgment upon, plats of sub- 


51. 


Allman v. 
App. (D. C.) 8. 
52. 


divisions submitted to them, the judg- | 54. 
ment itself cannot be dictated or 53. ie 
coerced. Ross v. U. S., 7 App. (D. C.) | bia. 17 D. C. 21; 


1 (considering the various statutes 
and rules relating to the platting of 


lands). of buildings). 
38. U. S. v. Macfarland, 32 App. 54. 
(D. C.)_ 53. [39 Cyc 728]. 
v. Macfarland, 32 App. {al Commission 


(dD. GC) 53; Watson v. Carver, 27 App. 
- 


- 


50. See also infra §§ 39, 40. 
District of Columbia v. Lib-| 3, 4 


See also infra § 36. 
Liability of District for defects 
in public reservations see 


Johnson v. District of Colum- 
Berry v. District of 
Columbia, 32 App. 
involving the limiting of the height 


See generally United States 


title of the United States to lands in 


Comp. St. (1889) appendix p 655 §§ 


bey, 9 App. (D. C.) 321 (reciting his- 62. Bursey v. Lyon, 30 App. 
tory of the parking of the streets);| (D. C.) 597. ‘ 
District of Columbia, 3 aay a a v. Lyon, 30 App. 


64. Title to streets generally see 
Municipal Corporations [38 Cye 845]; 
Streets and Highways [37 Cye 200}. 

65. Morris v. U. S., 174 U. S.'196, 
19 SCt 649, 43 L. ed. 946; Baumann v. 
Ross, 167 US. 548, 17 SCt 966, 42 
L. ed. 270; Petomac Steam-Boat Co. v. 
Upper Potomac Steam-Boat Co., 109 
U. S. 672, * SCt 445, 27 L. ed, 1070; 
Van Ness v. Washington, 4 Pet. 
(U. S.) 232, 7 L. ed. 842; Barnes v. 
District of Columbia, 91 DU. 8. 540, 
23 L. ed. 440; Bursey v. Lyon, 30 App. 


infra § 


(D. C.) 96 (case 


to 


investigate 


374 [I8C.S.] 


ment by the trustees to whom the proprietors deeded 
their land:** The title extends to the building line 
of the houses. Title is not divested by the fail- 
ure to open a particular street to its full length.® 
In that part of the city of Washington formerly 
known as Georgetown, the fee to the streets is not 
in the United States. 

[$34] 3. Land under Navigable Waters." 
The United States has title in fee to the beds of 
the navigable waters within the limits of the ter- 
ritory ceded, including the entire width of the 
Potomac river,"* whieh it holds in trust for pub- 
lie purposes.** Land under navigable waters, re- 
claimed by artificial means, remains the property of 
the government. 

[§ 35] C. Property Belonging to District. 
Statutory provisions determine what ae prop- 
erty becomes vested in the District rather than im 
the United States.** The District has title to the 
premises used for school purposes,™* and it would 
seem also to the premises used by the fire depart- 
ment.*§ 

[§ 36] D. Care, Control, and Regulation—l. 
In General.*® The buildings and grounds of the 
United States, situated within the Distriet, as dis- 
tinguished from those belonging to or employed 
for the uses of the District government, are in 
charge of the chief of engineers of the United 
States army, under such regulations as may be 
preseribed by the president through the war de- 
partment The chief of engineers and the com- 
missioners of the Distriet are expressly authorized 
to make rules and regulations for the government 
and proper care of all the public grounds placed 
under their respective charge and control, and to 
annex to the rules and regulations such reasonable 
penalties as will seeure their enforcement? The 
laws and regulations within the Distriet of Co- 
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[§§ 33-37 


lumbia for the protection of public and private 
property and the preservation of public peace and 
order apply generally to publie buildings antl 
grounds belonging to the United States.S? 

The Washington aqueduct is under the super- 
intendence of the chief of engineers.®* 

The capitol, with the erounds surrounding it, has 
its own separate police forces All laws and regu- 
lations of the District for the preservation of public 
peace and order extend to the eapitol square, when- 
ever application for such preservation is requested 
by the presiding officer of either house of congress, 
or by the chief of engineers in charge of the public 
buildings and grounds.®® 

The public markets*® are subject to reasonable 
regulations by the District commissioners.** 

Parks, squares, and reservations.SS With the ex- 
eeption of Roek Creek Park, which is under the 
joint care and control of the chief of engineers and 
the District commissioners,*® the park system,°° in- 
eludmg the public squares and reservations, is 
under the control of the federal government, which 
has vested such control in the chief of engineers 
under such regulations as may be preseribed by the 
president through the seeretary of war.°? The au- 
thority so vested does not affect the prior statu- 
tory ° direction to the seeretary of the interior to 
prevent the improper appropriation or occupation 
of any of the public streets, avenues, squares, and 
reservations in the city of Washington, belonging 


to the United States, and to reclaim them if un- 


lawfully appropriated.®* 

The public wharves,°> formerly under the control 
of the city of Washington, 26 are now, with certain 
exceptions, in the charge and control of the Distriet 
commissioners.** 

[§ 37] 2. Bridges.°s With the exception of the 
aqueduct bridge aeross Rock ereek,®® the District 


(D. C.) 597. 
[a] Broader statement of rule.—)} 
Some of the cases, even though de- 


cided after the annexation of George- |} 


tewn in 1895, in stating the text rule | 
do not limit it to the original city 
of Washington, but state generally} 
that the fee of the streets in the city 
of Washington is in the United 
States. Edmonds v. Baltimore, etc., 
R. Coz lit U. S. 453, 5 SCt 1098, 29 
L. ed. 216 (1884); Oppenheimer v. 
Philadelphia. ete, R. Co. 39 App. 
(D. C.) 253; Walter v. Macfarland, 27 
App. .(D. .C), 182 C1906); Dotey v. | 
District of Columbia, 25 App. (D. C.)} 
232 (1805); District of Columbia v. 
Monroe, 11 D. C. 348. But see infra 


note 69. 
S. 174 OU. S, 196, 


66. Morris v. U. 
18 SCt 648, 43 L. ed. 946. 

fa] Beason for rule—‘“The facts) 
show that the United States were en- 
titled to a conveyance from the trus-|/ 
tees, and a court of equity will con- 
sider that as having been done which 
ought to have been done.” Per 
Shiras, J.. in Morris v. U.S. 174 U.S. 
196. 266. 18 SCt 649, 43 L. ed. 946. 

67. Dotey v. District of Columbia, 
25 App. (D. C.) 232; District of Co- 
lumbia v. Monroe, 11 App. (D. C.) 
348. | 
Establishment of building line see 
supra § 15 note 5€ [c]. 

68. Morris v. U. S.. 174 U. S. 196, 


70. Title to lands under navigable 
waters generally see Navigable Wa- 
ters Post cs Cye 355]. t 

Territorial extent of District see 
supra §$ 7. 

71. 28 Op. Atty.-Gen. p 366. 

72. Morris v. U-.S.,.174 U.S. 196, | 
19 SCt 649. 43 L. ed. $46; 28 Op. Atty.-! 


ley, 23 App. 
mics 


Gen. p 366; Evans v. U. S., $1 App. 
(D. C.) 544; District of Columbia v. 
Cropley, 23 “App. (CD. C.) 232. 

{a]_ History of title—‘It has long 
since been settled, and recently most 


| unqualifiedly affirmed by the highest 


authority of the country, that the 


grant by Charles I. to Lord Balti-| 


more, on the 20th of June, 1632, in- 
cluded in unmistakable terms the 
Potomac river, and that the territory 
and title thereby granted were never 
devested, and upon the Revolution 
the State of Maryland became pos- 
sessed of the navigable waters of the 
state, including the Potomac river, 
and of the soils thereunder; and, by 
the act of cession to the _ United 


| States, that portion of the Potomac 
|} wiver with the subjacent soil, which 
| WSs apurtenant to and part of the 


territory granted, became vested in 
the United States, as the owner there- 
of. Morris v. U. S., 174 U. 196, 19 
SCt 649, 43 L. ea. 946.” Por Alvey, 
J.. in District of Se v. Crop- 
(D. C.) 232, 
28 Op. Atty.-Gen. ts See. 

7% 28 Op. Atty.-Gen. p 402; 28 Op. 
Atty.-Gen, Rp S€6. 

Reclamation generally see Navig- 
able Waters ras c Cye 339). 

75. Property of municipal co: 
rations see ecoerally Municipal Cor- 


| porations [28 Cye 604}. 


76. See statutory provisions, 

7%. District of Columbia vy. Tyr- 
rell, 41 App. (D.C.) 463. 

78. Roth vy. District of Columbia, 
16 App. (D. &.) 323. 

79. Municipal control a! ublic 


| buildings and property ge see | 


Municipal Corporations Rs Cye 922}. 
fa] Right of former corporation of 

Georgetown to have preserved the 

free navigation of the tomac river 


see Georgetown v. Chew, 10 F. Cas. 
No. 5,345, 5 Cranch C. C. 508. 

so. U.S. Comp. St. (1916) §§ 3308, 
3311, 3312; 29 D. aan -Gen. Dp 1: 
24 Op. Atty. -Gen. p 616. 

81. U. S Comp. St. (1916) § 3357. 

82. U.S. Comp. St. (1916) § 3327. 

83. U.S. Comp. St. (1916) § 3511. 
way U. S. Comp. St. (1916) §§ 3406- 

85. U.S. Comp, St. (1916) § 3392. 

86. See generally Municipal Cor- 
porations [28 Cye 930]. 

{a] Period of legislative assembly, 
care and control during see Wash- 
ington Market Co. v. District of Co- 
lumbia, 172 U. S. 361, 19 SCt 218, 43 
L. ed. 478 [aff 6 App. (D. C.) 34]. 

87. Taylor v. District of Colum- 
bia, 24 App. (D. C.) 392. 

Liability for condition of Market 
street see infra § 54 note 40 [da]. 

88. See generally Municipal Cor- 
perations [28 Cye 935]. 

Liabili' for defects in reserva- 
tions sce infra § 54. 

89. U.S. Comp. St. (1916) § 3360. 

90. District of Columbia v. Coale, 
30 App. (D. C.) 1438; Walter v. Mac- 
farland, 27 App. (D. C.) 182 (dic- 
tum). 

91. ae of Columbia v. Coale, 
30 App. yee -) 148. 

92. U.S. Comp. St. (1916) § 3353. 

93. U.S. Comp. St. (1916) § 3834. 

94 25 Op. Atty.-Gen. p J11. 

95. See generally Municipal Cor- 
Peters [28 Cye 923]; Whkarves [40 
Cye $92]. 

96. District of Columbia v. John- 
son, 12 D. C. 51 (detailed history of 
the legislation affecting wharves). 

97. U. S. Comp. St. (1916) § 3364. 

98. See generally Bridges §° 60. 

99. Smith v. District of Columbia, 
12 App. (D. C.) 33. 


For later cass, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 37-39] 


commissioners have eare and control of the bridges 
within the District.t 

[§ 38] 3. Streets.2 Congress has absolute au- 
thority to regulate the disposition and use that shall 
be made of the publie ways in the District,’ but 
it has delegated to the commissioners their general 
care and control* with the duty to maintain them 
in proper condition.® Regulations attempting to 
shift this responsibility to the individual citizens 
will be strictly construed. The secretary of the 
interior is expressly directed by statute to prevent 
the improper appropriation or occupation of the 
publie streets and avenues in the city of Washing- 
ton belonging to the United States, and to reclaim 
such public streets and avenues if unlawfully ap- 
propriated.’? Reasonable regulations by the com- 
missioners have been upheld ® in respect to the lit- 
tering of the streets,® traffie,!° especially in con- 
nection with public vehicles,1+:and street vendors.’? 
And on the other hand, regulations in excess of the 


DISTRICT OF COLUMBIA 


[18 0.5.] 1873 
delegated authority have been condemned, such as 
one requiring the right of way of a railroad com- 
pany occupying city streets to be fenced,!® and un- 
authorized regulations of public vehicles.14 To 
constitute a violation of municipal regulations it is 
not necessary in all cases that some one should be 
actually hindered or delayed by the prohibited ob- 
struction.?® 

[§ 39] 4. Sidewalks and Parking Space.1* The 
commissioners are vested with the care and control 
of the entire space between the roadways of the 
streets of the city of Washington and the building 
line of the houses,1’ including the sidewalks 
proper,!® the parking space between the sidewalks 
proper and the building line,?® and the paths run- 
ning from the sidewalks proper to the building 
line.2° Such care includes the burden of keeping 
the space in proper condition, and free from ob- 
structions.2!. Legislation which attempts to shift 
this responsibility as to sidewalks to the individual 


1. Smith y. District of Columbia, 
Lz App. (D. C.) 332" District’ of Co-= 
a v. Sullivan, 11 App. (D. C.) 
ov . 

2. Control of streets generally see 
Municipal Corporations [28 Cyc 848]. 

Liability for damages from de- 
fects in streets see infra § 54. 

2 Baltimore, ete, R. Co. v. Fitz- 
gerald, 35 App. (D. C.) 116. 

4. District of Columbia v. Wood- 
bury, 1386 U. S. 450, 10 SCt 990, 34 L. 
ed. 472; Guerin v. Macfarland, 27 App. 
(D. C.) 478; Walter v. Macfarland, 27 
App. (D. C.) 182; Ward v. District of 
Columbia, 24 App. (D. C.) 524; Me- 
Bride v. Ross, 13 App. (D. C.) 576; 
Bates v. District of Columbia, 18 
DLCarss 

[a] Roads outside of the cities of 
Washington and Georgetown are in- 
cluded. District of Columbia v. Sul- 
livan, 11 App. (D.-C.) 533. 

5. District of Columbia v. Harper 
40 App. (D. C.) 568; MeGuire v. Dis- 
ary of Columbia, 24 App. (D. C.) 


6. McGuire v. District of Colum- 
bia, 24 App. (D.‘C.) 22, 

Construction of statutes in deroga- 
tion of common right and those im- 
posing liabilities see Statutes [36 Cyc 
1178, 1180]: 

7. U. S. Comp. St. (1916) § 3334. 

Gccupations and obstructions see 
infra § 40. 

8. See infra text and notes 9-12. 

9. International Text-Book Co. v. 
ee tp of Columbia, 35 App. (D. C.) 


10. Moore v. District of Columbia, 
12 App. (D. C.) 537, 41° LRA 208. 
And see cases infra this note. 

[a] Extent of power.—‘Undoubt- 
edly, the greatest possible iatitude 
should be accorded to the municipal 
authorities in their efforts to con- 
serve the safety of the publie in the 
matter of the regulation of the move- 
ment of vehicles on the streets of a 
great city; and there should be the 
utmost liberality in the construction 
of their ordinances to effect that re- 
sult.” Per Morris, J., in Stephens v. 
District of Columbia, 16 App. (D. C.) 
279, 282. See also supra § 19. 

[b] Bicycles.—The commissioners 
may regulate the handle bars of 
bicycles so that the rider is able to 
look where he is going. Moore v. 
District of Coiumbia, 12 App. (D. C.) 
537, 41 LRA 208. 

[c] Bailroads may be required to 
maintain flagmen at street crossings. 
Smith v. Stoutenburgh. 8 App. (D. C.) 
510. See also supra*§ 22; and gen- 
erally Railroads [33 Cyc 672]. 

{d] The speed of vehicles may be 
regulated. Stephens v._ District of 
Columbia, 16 App. (D. C.) 279. See 
also Motor Vehicles [28 Cyc 29, 33]; 
Municipal Corporations [28° .Cyce 
910]; Streets and Highways [37 Cyc 
275]. 


[e] Vehicles.—The power to regu- 
late vehicles does not include control 
over railroad lccomotives and cars. 
Baltimore, ete., R. Co. v. District of 


Columbia, 10 App. (D. C.) 111. See 
also Vehicle [389 Cye 1125]. 
{f] Enforcement.—That the dis- 


cretion invested in the police officers 
in enforcing traffic regulations may, 
in some instances, be arbitrarily ex- 
ercised and abused cannot render the 
ordinance itself unreasonable and un- 
just, and therefore invalid. Barnes 
v. District of Columbia, 24 App. 
(D. C.) 458. See also supra § 17 note, 

Enforcement of police regulations 
generally see supra § 20. 

11. Gassenheimer v. District of 
Columbia, 26 App. (D. C.) 557, 6 
District of Colum- 


AnnCas 920; 

bia v. Hazel, 16 App. (D.. C.) 
283; Callan v. District of Columbia, 
16 App. (D. C.) 271 (quoting the stat- 
utory authority); Barnes v. District 


of Columbia, 24 App. (D. C.) 458. 


[a] Hack stands.—(1) Hack driv- 
ers may be prohibited from keeping 
their vehicles on the streets at places 
not public stands. Barnes v. District 
of Columbia, 27 App. (D. C.) 101. (2) 
There is a violation of such a regu- 
lation by standing in front of a hotel, 
although its guests the driver’s reg- 
ular customers, request him to stand 
there, in the absence of an engage- 
ment with a particular guest. Barnes 
v. District of Columbia, 27 App. 
(@ OOF wea kin ts 

[b] Assignment of space at public 
stands.—Where a regulation assign- 
ing a portion of the public stands to 
the cabs of a railroad company, which 
has a station nearby, is not unreason- 
able on its face, the burden of show- 
ing it to be unreasonable is on the 
person accused of violating such reg- 
ulation. District of Columbia v. 
Hazel, 16 App. (D. C.) 283. 

{c] Stopping or loitering.—(1) In 
the absence of a clear showing of il- 
legality, an ordinance prohibiting the 
stopping or loitering of vehicles for 
hire will be upheld. Stephens v. Dis- 
trict of Columbia, 16 App. (D. C.) 
279. (2) Slow movement is not loit- 
ering, unless it obstructs or tends to 
obstruct the highway. Stephens v. 
District of Columbia, 16 App. (D. C.) 
279. (3) “A reasonable construction 
must be given to it [such ordinance] 
that will conserve the liberty of the 
individual, while not impairing the 
efficacy of the ordinance as a proper 
regulation for the public safety.” 
Per Morris, J., in Stephens v. District 
of ‘Columbia; 16° App. .'\@D? GC.) 4279, 
282. (4) Evidence held sufficient to 
show “loitering.” Gassenheimer v. 
District of Columbia, 26 App. (D. C.) 
557, 6 AnnCas 920 (construing reg- 
ulation). 

Regulation by public utilities com- 
! mission see supra § 22; and Carriers 


§ 1069 note 45 [a]. 

12. Montz vy. District of Columbia, 
20 App. (D. C.) 568 (construing the 
regulation). 

13. Baltimore, ete, R. Co. v. Fitz- 
gerald, 35 App. (D. C:) 116. 

[a] Reason for rule.—‘‘Inasmuch 
as the right that was acquired by the 
railway company from Congress was 
a mere license to occupy a portion of 
the street in common with the public, 
it follows that the commissioners of 
the District could not, under the gen- 
eral authority given in the resolution 
of Congress, enact an _ ordinance 
which, in effect, would do what Con- 
gress had refused to do, namely, give 
the railway company an exclusive 
right of way in the street.” Per Van 
Orsdel, J., in Baltimore, ete, R. Co. 
fice beeen 35. App. (D, C.) 116, 


Fencing of railroad right of way 
see Railroads [33 Cye 311, 1170]. 

14. District of Columbia y. Sar- 
geant, 17 App. (D. C.) 264; Curry v. 
ee of Columbia, 14 App. (D. C.) 


3. 

[a] Cab stands.—(1) The author- 
ity of the commissioners to locate a 
cab stand for a railroad company 
adjacent to its station does not allow 
the grant of an exclusive right to 
the company, and the exclusion of the 
public from the streets in question 
(District of Columbia v. Sargeant, 17 
App. (D. C.) 264; Curry v. District of 
Columbia, 14 App (D. C.) 4238), (2) 
nor does it allow unfair discrimina- 
tion (District of Columbia v. Sar- 
geant, 17 App. (D. C.) 264). (3) The 
commissioners may not abolish hack 
stands established by law. Dennison 
v. Gavin, 10 D, C. 265. 

15. Montz v. Disirict of Columbia, 
20 App. (D. C.) 568. 

Violation of police regulations gen- 
erally see supra § 20. 

16. See generally Municipal Cor- 
porations [28 Cye 859]. 


17. Dotey v. District of Columbia, 
25 App. (D..C.),) 232: 
18. District of Columbia v. Harp- 


er, 40 App. (D. C.) 568; Coughlin v. 
District of Columbia, 25 App. (D. C.) 
251 [foll Lee v. District of Colum- 
bia, 25 App. (D. C.) 388]. 

19. Guerin v. Macfarland, 27 App. 
(D. C.) 478; Dotey v. District of Co- 
lumbia, 25 App, (D. C.) 232;.McBride 
yy Ross; 13 -App.) (D.C b 76 Ae: 
Comp. St. (1916) § 3352. 

20. Dotey vy. District of Columbia, 
25 App. (D. C.), 232, 

[a] An abutting owner may not 
disturb such a path without the con- 
sent of the municipal authorities. 
Dotey vy. District of Columbia, 25 App. 
(D. 'C.) 232: 

Liability for defects in such paths 
see infra § 54. 

21. Coughlin vy. District of Colum- 
bia, 25 App. (D. C.) 251. [foll Lee v. 
District of Columbia, 25 App. (D. C.) 


1376 [18C.J.] 


citizens will be strictly construed.?? 

Removal of snow and ice,?? It seems that by a 
just and equal law congress may transfer to the 
individual citizens the duty of keeping the side- 
walks free from snow and ice,?* but the commis- 
sioners have no such authority,”® and discriminatory 
and ambiguous statutes’ will not be upheld,?® nor 
will a statute having such an object receive an 
unduly broad construction.?* 

The abutting owners have the care and custody of 
parking space,?® subject to the superior control of 
the municipality.?° 

Shade trees in front of the building line may be 
removed by the District authorities when they 
deem it necessary or expedient.®° 

[§ 40] E. Use of Streets, Sidewalks, and 
Parking Space.*! The right to use the streets for 
any other than the ordinary purposes must pro- 
ceed from congress,*? and it has reserved to itself 
the right to designate the routes of steam railroads 
through the city of Washington and to decide 
which streets they may use for their tracks and 
for other purposes.2 The public ways of: the Dis- 
trict are for the equal use of ‘all the public.*+ The 
intent of congress to encroach upon the publie use 
for the benefit of one as against the many must 
clearly appear before such intent will be held to 
exist.2° There is no constitutional or other funda- 
mental right in a street vendor to use the streets 
as a place for the sale of wares; the streets are 
not intended for any such purpose except in the 
most incidental way.°° The commissioners may 
license the temporary occupation of portions of the 
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public streets,°” and at their pleasure revoke such 
license.25 In the absence of statutory provision, 
permanent occupations of the public streets are not 
authorized,®® and the commissioners themselves may 
not authorize encroachments, occupations, or per- 
manent obstructions.4° Irrespective of municipal 
regulation there is no right to create a palpable 
nuisance by the occupation and obstruction of a 
street.*4 An abutting owner may encroach on the 
primary right of the public to a limited extent and 
for a temporary purpose.4? Whether a particular 
use of a street by an abutting owner is a reason- 
able use or otherwise is a question of fact depend- 
ing on all of the cireumstances of the case.4? The 
statutory prohibition of the occupation of the pub- 
lie streets ‘‘by any private person or for any pri- 
vate purpose whatever’’ does not preclude the put- 
ting of any and all objects on the streets without 
regard to their effect on the use of the street.44 A 
child is entitled to play on the sidewalk adjacent to 
his home.*® Subject to all reasouable regulation by 
the public authorities to prevent the use from be- 
coming excessive, a hotel company has the right to 
station and maintain its own vehicles on the street 
in front of its own premises for the transaction of 
its own business and the accommodation of its own 
euests.t° The right of the hotel is strictly limited 
to the maintenance of vehicles for the exclusive use 
of guests of the hotel; there is no right to create a 
public cab stand.47 A publie hack driver has the 
right to wait in front of a hotel, where he has a 
definite contract with a guest and there is’ no ob- 
struction of traffic.*® 


388]; McGuire v. Ghee of Colum- 
bia, 24 App. (D. C.) 22. 

Liability in tort see infra § 54. 

22. McGuire v. District of Colum- 
bia, 24 App. (D. C.) 22. See gener- 
ally supra § 88. 

23. See generally Municipal Cor- 
porations [28 Cyc 856]. 

24. Coughlin v. District of Co- 
lumbia, 25 App. (D. C.) 251 [foll Lee 
v. District of Columbia, 25 App. 
(D. C.) 388] (history of legislation 
affecting the removal of ice and snow 
from the sidewalks). 

25. Coughlin v. District of Co- 
lumbia, 25 App. (D. C.) 251 [foll Lee 


v. District of Columbia, 25 App. 
(D. C.) 388]. 

[a] Reason for rule.—This is 
more than a_= police’ regulation. 


Coughlin v. District of Columbia, 25 


App. (D. C.) 251 [foll Lee vy. Dis- 
es of Columbia, 25 App. (D. C.) 


[b] The exercise by other munic- 
ipalities of such a power is imma- 
terial. Coughlin vy District of Co- 
lumbia, 25 App. (D. C.) 251 [foll Lee 
v. District of Columbia, 25 App. 
(D. C.) 388]. 

Power of Settee generally 
see supra §§ 14, 16, 

. McGuire v. District of Colum- 
bia, 24 App. (D. C.) 22. 

Equal protection of the law see 

supra §§ 11, 17-18. 


27. Holtzman v. U. S., 14 App. 
(D. C.) 454. 
[a] Particular statute construed 


as not to require the removal of snow 
and ice by real estate agents from 
property over which they do not have 
full charge and control. Holtzman 
v. U. S., 14 App. (D. C.) 454. See 
also Statutes [36 C¥t 1178, 1180]. 

28. Dotey v. District of Colum- 
bia, 25 App. (D. C.)'' 282. 

29. See supra text and note 19. 

30. Ward v. District of Columbia, 
24 App. (D. C.) 524. 

31. See generally Municipal Cor- 
porations [28 Cyc 853, 856, 866, 907]. 
See also supra §§ 38, 39. 


32. yar v. Baltimore, ete., R. 
Coynt?? D. 311. 

33. naan v. Baltimore, etc., R. 
Co., 114 U. S. 453, 5 SCt 1098, 29 LL. 
ed. 216. See generally Railroads [33 
Cye 191]. 


34. Curry v. District of Columbia, 


14 App. (D. C.) 423 

35. Oppenheimer vy. Philadelphia, 
etc., R. Co., 39 App. (D. C.) 253. 

Construction of statutes in deroga- 
tion of common right see Statutes 
[386 Cye 1178]. 

36. Montz v. tare of Columbia, 
20 App. (D. C.) 5 


37. McBride bt Ross, 13 App. 
(D. C:)' 576. 

38. McBride v. Ross, 13 App. 
(D. C.) 576. 

[a] The removal of structures and 


obstructions may be compelled by 
the commissioners by a mandatory 
injunction on the revocation of the 


license. McBride v. Ross, 13 App. 
(DH Gi) 15768 
39. Oppenheimer v. Philadelphia, 


ete., R. Co., 39 App. (D. C.) 253; Dis- 
pies of Columbia v. Monroe, 11 'D. C 

40. Walter v. Macfarland, 27 App. 
(D. C.) 182 (dictum); Domer v. Dis- 
trict of Columbia, 21 App. (D. C.) 284 
(dictum). See also Oppenheimer v. 
Philadelphia, ete. R. Co., 39 App. 
(D. C.) 258 Cwhere, with reference to 
the streets of the city of Washing- 
ton, the court said: “No individual 
or corporation may occupy them, or 
any portion of them, without the au- 
thority of Congress’’). 

41. Sanford vy. District of Colum- 
bia, 24 App. (D. C.) 404. 

{a] Rule applied where a wagon 
was stationed in the middle of a 
street for the purpose of the sale of 
produce therefrom. Sanford v. Dis- 
hae of Columbia, 24 App. (D. C.) 

42. Gassenheimer v. District of 
Columbia, 25 App. (D. C.) 179. 

[a] Rule applied to a temporary 
obstruction by goods in front of a 
store. District of Columbia v. Mon- 


roe;11-D; .C. +348. 

43. Gassenheimer v. District of 
Columbia, 25 App. (D. C.) 179. 

Questions of law and of fact gen- 
erally see Trial [38 Cye 1511]. 

44. Wolff v. District of Columbia, 
196 U.. S..152,'25 SCt 198, 49 .L. ed. 
ane [aff 21 App. (D. C.) 464, 69 LRA 


J. 

{a] A stepping-stone or carriage 
step is permissible. Wolff v. District 
of Columbia, 196 U. S. 152, 25 SCt 198, 
49 L. ed. 426 [aff 21 app. (D. C.) 464, 
69 LRA 83]. 

45. District of Columbia v. Bos- 
well, 6 App. (D. C.) 402. See gener- 
ally Municipal Corporations [28 Cye 
1416 note 95]. 

46. Gassenheimer v. District of 
Columbia, 25 App. (D. C.) 179; Wil- 
lard Hotel Co. vy. District of Columbia, 
23 App. (D. GC.) 272. 

fa] Reason for rule.—‘“The busi- 
ness of the hotel keeper is not an 
extraordinary ene so far as to dif- 
ferentiate his case unauly from that 
of any other owner or occupant of 
property; and he is undoubtedly en- 
titled to the use of the adjacent street 
Substantially to the same extent as 
any other adjacent owner.’ Per Mor- 
ris, J., in Willard Hotel Co. v. Dis- 
trict of Columbia, 23 App. (D. C.) 
272, 280 

47. Barnes v. District of Colum- 
bia, 27 App. (D. C.) 101; Barnes v. 
District of Columbia, 24 App. (D. ©.) 
458; Willard Hotel Co, v. District 
of Columbia, 23 App. (D. C.) 272. 
But see Gassenheimer v. District of 
Columbia, 25 App. (D. C.) 179 (hold- 
ing that where there was no proof of 
rental for any and all purposes, the 
mere proof that an automobile sta- 
tioned in front of the hotel was 
rented to a person not a guest, who 
came to. the hetel and hired it, was 
not sufficient to warrant a conviction 
for the violation of a municipal reg- 
ulation forbidding the creation of cak 
stands). 

48. Barnes v. District of Colum: 
bia, 24 App. (D. C.) 458. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Sidewalks and parking space.4® The parking 
space is withdrawn from the general use of the 
public.®°° The commissioners may license the tem- 
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porary occupation of portions of the parking 
space,°+ and at their pleasure revoke such license.5? 


VIII. LAND TITLES IN DISTRICT; RIPARIAN RIGHTS °° 


[§ 41] A conveyance of land by the United 
States passes only such title as the government 
has therein.’ The government in the transactions 
with the proprietors of the land in the District at 
the time of the cession exercised no act of sovy- 
ereignty, but placed itself on a level with the in- 
dividual citizen.®> 

Return to grantors. Pursuant to the agreement 
with the original proprietors of the land .at the 
time of the cession, certain lands deeded to trus- 
tees were apportioned back to the grantors.®® Title 
to this land never passed to the United States,°? 
and it cannot be regarded as the Source of the title 
thereto.®s There was no deed or any formal re- 
conveyance of the land, but merely a certificate that 
the particular parcel was to remain in the cre- 
ator of the trust.6® This ‘‘certificate of allotment’’ 
was sufficient to accomplish the release of the 
Trustee 

Lands sold for benefit of United States. Title to 
the lots that were not retained by the government 
for public purposes, and were not returned to the 
grantors, but were to be sold for the benefit of the 
government, never vested in the United States, but 
was deeded directly to the purchasers by the trus- 
tees.°t Where the entire purchase price has been 
paid, a certificate of purchase, which is not record- 
ed within the statutory period does not pass legal 
title, but is equivalent to a contract of sale passing 
an equitable interest in the land.®*? There were 


. statutory provisions for a resale, on default of the 


first purchaser.®* , 

Later sales. The proper authorities may sell and 
convey the unreserved and legally saleable lands 
within the District.*4 

In construing a conveyance by the District of 
publie land, under the authority of congress, if the 
statute or the conveyance is ambiguous, it will be 
construed most strongly against the grantee, and 
in favor of the public.® 

Land under water; riparian rights. The soy- 
ereign does not grant title below high watermark, 
unless either the language of the grant or long 
usage under it clearly indicates such intention.®® A 
conveyance of land under the Potomac river is void, 
where it is not authorized by congress.67 The own- 
ers of property abutting on Water street have no 
riparian rights in the Potomac river on the other 
side of the street.®§ 

Adverse possession. Prior to the act of 1899 ® 
title by adverse possession could not be acquired as 
against the government,’® but that statute author- 
izes the correction of record title where there has 
been adverse possession for more than twenty 
years."1 

Curing defective conveyance. Where the convey- 
ance by the government is defective, the proper 
authorities may cure this defect by a later con- 
veyance,”” 


Ix. PUBLIC IMPROVEMENTS 


[§ 42] A. In General.7? The construction of 
public improvements within the District is regu- 
lated by congress, either directly or by delegation of 
authority. In many eases there are special acts au- 


thorizing particular improvements.’ 
Drainage." Congress may create a drainage sys- 
tem to which lot owners must conform.7® 


49. Control and regulation see] App. (D. C.) 597. 70. 29 Op. Atty.-Gen. p 40. 
supra § 39. Grants of public lands generally Adverse possession as against 

Projections beyond building line; see Public Lands [32 Cye 759]. United States see Adverse Posses- 
see supra § 15 note 56 [c]; and Mu- 55. Bursey v. Lyon, 30  App.|sion §§ 440-442. 
nicipal Corporations [28 Cyc 859]. CD. i Cop n5 97; 71. 29 Op. Atty.-Gen. p 40. 

50. Dotey v. District of Columbia, 56. Bursey v. Lyon, 30 App. [a] Such authority was not af- 
25 App. (D. C.) 232; Allman v. Dis-| (D. C.) 597. fected by the act of 1908 providing 


trict of Columbia, 3 App. (D. C.) 


Agreements with original owners 


for a commission to investigate the 


8. see supra §§ 32-34. title of the United States to land 
51. McBride v. Ross, 13 App. 57. Bursey v. Lyon, 30 App.| within the District. 29 Op. Atty.- 
(D. C.) 576. CD. Cay B98 ; Gen, p 40. 
52. McBride v. Ross, 138 App. 58. Bursey v. Lyon, 30 App. 72.29. Op,, Atty.-Gen. .p 1. 
(D. C.) 576. GD. Gi) i591. {a] This power was not affected 
53. See also generally Adverse 59. Bursey v. Lyon, 30 App.|by the act of 1908, providing for a 
Possession 2 C. J. p 37; Deeds ante p| (D. C.) 597. commission to investigate the title 
135; Estates [16 Cyc 595]; Vendor 60. Bursey v. Lyon, 30 App.|of the United States to land in the 
and Purchaser [39 Cye 1129]. (Da C,). 597, District, and for the abeyance of 
Riparian rights generally see 61. Bursey . Lyon, 30 App.| certain conveyances. 29 Op. Atty.- 
Navigable Waters [29 Cyc 333]; Wa-| (D. C.) 597. . Gen. p 1 
ters [40 Cye 557]. 62. 29 Op. Atty.-Gen. p 1. ‘ 73. Cross references: 


{a] History of the proprietory 


right to lands in the District see|(U. S.) 53, 3 L. 
29 Op. Atty.-Gen. p 1 (full and care-|F. Cas. No. 13,999, 
ful review of the various statutes re-| 269]. 
lating to the transfer of land from 64. 


63. Oneale v. Thornton, 6 Cranch 


29 Op. Atty.-Gen. p 1 


Contracts for construction of public 
improvements see supra § 30. 

Eminent Domain see Eminent Do- 
main [15 Cyc 543]. 

Necessity of notice to property own- 


ed. 150 [rev 23 
L) Cranehi iC). C. 


(his- 


the granting of the charter to Lord 
Baltimore); 7 Op. Atty.-Gen. p 351 
(careful examination of the statutes 
relating to the power of sale of the 
unreserved and legally saleable lots 
of the government in the city of 
Washington); Bursey v. Lyon, 30 
App. (D. C.) 597; District of Colum- 
bia v. Johnson, 14 D. C. 120 (consid- 
ering the power of the first commis- 
a Oe appointed for the District in 
ji 5 

54  Bursey v. 30 
(D. C.) 597. 

{a] There is no greater presump- 
tion of law that the title is valid 
than if the conveyance had been by 
a private person. Bursey v. Lyon, 30 


. [18 C. J—44] 


Lyon, App. 


torical discussion as to the officers 
in whom this power has been vested). 

65. District of Columbia v. Crop- 
ley, 23 App. (D. C.) 232. 

66. District of Columbia yv. Crop- 
ley, 23 App. (D. C.) 232. 

67. See cases infra this note. 

[a] Rule applied to: (1) Patent is- 
sued by the land office. Morris v. 
U. S., 174 U. S. 196, 19 SCt 649, 43 L. 
ed. 946. (2) Conveyance by the Dis- 
trict commissioners. District of Co- 
ae v. Cropley, 23 App. (D. C.) 


68. Morris v. U. S., 174 U. S. 196, 
19 SCt 649, 43 L. ed. 946. 

Water street see also supra § 31. 

69. 30 U. S. St. at L. 1346. 


ers to constitute due process of 

law see Constitutional Law § 1061. 
Power of United States to condemn 

property within District see Emi- 

nent Domain [15 Cyc 564]. 

See also generally Municipal Cor- 

porations [28 Cyc 941]. 

74, See statutory provisions; and 
Washington R., etc., Co. v. Newman, 
41 App. (D. C.) 439 (construing a 
special statute authorizing the con- 
struction of a bridge). 

75. See generally Drains [14 
1018]; Municipal Corporations 
Cye 949]. 

76. District of 
Brooke, 214 U. S. 138, 29 SCt 
53 L. ed. 941. 


Cye 
[28 


Columbia v. 
560, 


1378 [18C.J.] 

Streets.77 Except as affected by later statutes 
the commissioners have the powers formerly con- 
ferred on the board of public works in respect to 
street improvements.*® The discretion of the com- 
missioners in all matters concerning street improve- 
ments, including expenditures, is limited by the au- 
thorizing acts, and the special appropriations for 
the purpose.7® Congress may authorize the opening 
and extension of streets.8° The District commission- 
ers may be authorized to institute and conduct con- 
demnation proceedings in connection with the open- 
ing of a street.2!_ Improvements may be made under 
the ‘‘permit system,’’ that is, on the application of 
the abutting owners.82 The power to grade and 
regrade the publie streets of the District is a con- 
tinuing one, to be exercised whenever the health, 
improvements, and prosperity of the city make it 
necessary.8* The commissioners, by virtue of their 
control over the public ways, have power to deter- 
mine when, and how, and with what materials such 
public ways shall be paved, and to change the char- 
acter of pavements already laid.** There is no 
power in the commissioners to close *° or narrow *® 
publie ways. 

Waterworks.’’ Congress under its authority to 
legislate for the District may provide for a water- 

77. See generally Municipal Cor-|power to narrow 
porations [28 Cyc 944]; Highways| roadway at all, 
[sieeve LI. can be 


78. Walter v. Macfarland, 27 App. 
COC) e182 
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in a Single street, 95. See 
implied from the 
grant of the power to control and | 174 
repair, then it may be exercised to | 946 


| 
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works system,®*® including the construction of an 
aqueduct extending into Maryland, using and oe- 
cupying the land in that state with the permission 
and consent of the state.8® Under the act of June 
17, 1890, the commissioners have authority to lay 
water mains and water pipes and erect fire plugs 
and hydrants in Washington without respect to peti- 
tions or applications of property owners,®® and their 
bona fide determination of the propriety of such 
improvements is not reviewable by the courts.®* 

Building line.®? The statutory prohibition of the 
establishment of a building line less than a block in 
length does not preclude a proceeding to lengthen 
an existing dedicated building line, so that as ex- 
tended it is of the required length.%* 

[§ 43] B. Damages.°* The assessment of dam- 
ages is regulated by statute.°® Although congress 
may authorize a recovery of damages for a change 
of the grade of streets,°® in the absence of such a 
statute the District is not answerable for consequen- 
tial injuries resulting therefrom, unless there is 
negligence or a corrupt design to inflict damage.%” 

[§ 44] C. Assessments—l. In General.*? Con- 
gress may provide that the cost of highway im- 
provements °® and of the construction of public 


the width of the|porations 28 Cyc 1079]. 
D.C CodenGoGr), Clas 
general | especialy § 491f; and Morris y. U. S., 
U. S, 196, 19 SCt 649, 43 L. ed. 
(where in connection with 


79. District of Columbia v. Petty,| any extent, in the discretion of the | wharves on public property congress 


commissioners, 


37 App. (D. C.) 156, 167; Walter v. 
completely. And 


Macfarland, 27 App. (D. C 


short of closing it] provided for an equitable appraise- 
if a single street| ment of the value of the interests 


80. Wight v. Davidson, 181 U. S. 
871, 21 SCt 616, 45 L. ed. 900; Bris- 
coe v. Macfarland, 32 App. (D. C.) 
167 [foll Shea v. Macfarland, 32 App. 
(D. C.) 176,.and aff .221 -U. S. 547, 
31 SCt 679, 55 L. ed. 848]; Buchanan 
v. MacFarland, 31 App. (D. C.) 6. 

{a] Constitutionality of statute — 
The act of March 2, 1893 [27 U: S. 
St. at L. 532], entitled: “An act to 
provide a permanent system of high- 
ways in that part of the District of 
Columbia lying outside of cities,” is 
constitutional. Bauman v. Ross, 167 
U. S. 548, 17 SCt 966, 42 L. ed. 270 
(where the opinion sets out the 
statute practically in full and con- 
tains a history of the legislation re- 
lating to the opening and extension 
of streets). 

81. Wight v. Davidson, 181 U. S. 
371, 21 Sct 616, 45 L. ed. 900 

repress | to proceeding see infra 

g2. Allman y. District of Colum- 
bia, 3 App. (D. C.) 8. See also Dis- 
trict of Columbia vy. Petty, 37 App. 
GD. C.)-1568, 167 [afr 229° 0: S. 593) 
33 SCt 881, 57 L. ed. 1343] (holding 
that while the act of Aug. 7, 1894 
[28 U. S. St. at L, 247] provides for 
“half-cost’”? work, it is not author- 
ity for ‘“whole-cost” work, with ref- 
erence to which the court said: “We 
can find no statute authorizing the 
District to receive or expend such 
permit work deposits. On the con- 
trary, the commissioners were pro- 
hibited from contracting for im- 
provements of streets, etc., ‘except 
in pursuance of appropriations made 
by law’’’). 

83. Smoot v. Washington, 22 F. 
Cas! No. 13,133a,°°2Hayw. & H. 
(D. C.)..122. 

84. District of Columbia v. Metro- 
politan R. Co., 8 App, (D. C.) 322; 
District of Columbia v. Washington, 
ete,, RK.’ Co, 15° D.C. 214*" Johnston 
v. New. York First Nat. Bank, 14 
D.C. 96: 

85. Walter v. Macfarland, 27 App. 
(D. C.) 182 (dictum). 

86. weer v. Macfarland, 27 App. 
CDP GC) 182. 

[a] Reason for rule.—“If the 


or park thereof can be so narrowed, 
then all of the streets and avenues 
of the city may be subjected to the 
same process at _ discretion. The 
power contended for is great, and 
far-reaching in its consequences; its 
exercise is of the greatest impor- 
tance, not only to all owners of 
abutting property, but to the gen- 
eral public also; and we cannot be- 
lieve that Congress contemplated its 
extension through the general grant 
of the power to control and repair.” 
Per Shepard, C. J., in Walter v. Mac- 
ee 27 ek (D." ©.) ° 182, 185. 


Muni capat waterworks see 
Waters [40 Cyc 768 


88. Parsons v. District of Colum- 
bia, 170 U. S. 45, 18 SCt 521, 42 
L. ed, 943. 

89. Reddall v. Bryan, 14 Md. 444, 
74 AmD 550. 

90. District of Columbia v. Burg- 
dorf, 6 App. (D. C.) 465. 

91. Parsons y. District of Colum- 
bia, 170 U. S. 45, 18 SCt 521, 42 
L. ed. 943. . 

92. See also supra § 15; and Mu- 
nicipal Corporations [28 Cyc 859]. 

93. Newman v. Newman, 42 App. 
(D. C.) 588. 

[a] Reason for rule.—The other 
‘Gptocirete Hod of this act would 
make it possible for the owner of a 
25-foot lot, by establishing a build- 
ing line as to that lot, to defeat 
the establishment for the block. The 
condition aimed at by Congress, 
namely, a building line less than a 
block in length, would thereby be 
established and the very purpose of 
the act defeated. The building line 
established by these proceedings ex- 
tends the length of the block. The 
fact that part of the residents had 
dedicated, or were willing to dedi- 
cate, the necessary land, did not de- 
prive the commissioners of authority 
to establish the line.” Per Robb, J., 
in Newman v. Newman, 42 App. 
(D. C.) 588, 591. 

94. See generally Eminent Do- 
main [15 Cye 638]; Municipal Cor- 
porations [28 Cye 1065]. 

Deduction of benefits see Eminent 
Domain [15 Cye 765; Municipal Cor- 


and claims of those not having legal 

rights). 

[a]. An authorization to condemn 
land is not necessarily mandatory, 
so as to entitle the owner to dam- 
ages in the absence of an actual 
taking. Hutcherson v. District of 
Columbia, 29 App. (D. C.) 512. 

96. Carroll y. District of Colum- 
bia, 22 Ct. Cl. 104. 

97. Smith v. Washington City, 20 
How. (U. S.) 135, 15 L. ed. 858 [aff 
22 BF. Cas. No. 13,123b, 2 Hayw. & H. 
220]; Hutcherson v. District of Co- 
lumbia, 39 App. (D. C.) 512; Her- 
ring v. District of Columbia, 14 D. C. 
572; District of Columbia v. Balti- 
more, etc., R. Co., 12 D. C. 314. See 
generally Eminent Domain [15 Cyc 
erry Municipal Corporations [28 Cyc 

98. Cross references: 

Generally see Municipal Corporations 
[28 Cye 1102] 

Conclusiveness on courts of act of 
congress assessing. benefits see 
Constitutional Law § 1060. 

Constitutionality of special assess- 
ments according to the frontage, 
area, or market value of the adja- 
cent property see Constitutional 
Law § 1060. 

99. Briscoe v. Rudolph, 221 U. S. 
547, 31 SCt 679, 55 L. ed. 848 (col- 
lating the @ases); Wight v. David- 
son, 181 U. S. 371, 21 SCt 616, 45 
L, ed. 900 [rev 16 ‘App. (DHCD 371, 
and foll Macfarland vy. Byrnes, 19 
App. (D. C.) 531]; Bauman v. Ross, 
167 U. S. 548, 17 SCt 966, 42 L. ed. 
270 (containing a full recital and 
discussion of the statutes applica- 
ble); Mattingly v. District of Co-_ 
lumbia, 97 U. S. 687, 24 L. ed. 1098; 
Washington R., ete., Co. v. Newman, 
41 App. (D. C.) 439. 

“Tt was contended by some of the 
owners of lands that the publie im- 
provement proposed was not of a 
local character, but was for the ad- 
vantage of the whole country, and 
should be paid for by the United 
States, and not by the District of 
Columbia, or by the owners of the 
lands affected by the improvement. 
But it is for the legislature, and not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 44] 


parks? shall be defrayed wholly or in part by 
assessment on the owners:of the lands benefited. 
This is not a question of eminent domain, but an 
exercise of the power of taxation for a public pur- 
pose in an area carved out for the purpose.? 

The validity of an act providing for special as- 
sessments is not affected by the fact that a person 
has thereunder been assessed beyond his proportion 
by the jury,’ nor is it a valid objection that the 
property assessed will be liable to be assessed anew 
under future proceedings for establishing other 
highways in other subdivisions. It seems that a 
person by initiating a street extension proceeding 
may be estopped from attacking the validity of the 
statutory provisions relating to assessments for 
benefits.° Assessments may ‘be valid, although the 
statute leaves in uncertainty the tinie of payment 
and is defective as to the power of collection.® Con- 
gress may correct these matters by subsequent leg- 
islation.? An unauthorized assessment is void.® 

Property liable.® Congress may itself determine 
the taxing district,’ or delegate this discretion.“ 
Where it directs an assessment on the ‘‘lands bene- 
fited,’’ any lands in the District benefited may be 
assessed, although not in the subdivision in which 
the particular highway is established.12 An assess- 
ment on property not authorized to be assessed is 
void.t® It seems that there can be but one water 
main assessment in connection with a corner lot;** 
but an unpaid canceled assessment is not a bar to 
an assessment for a water main on the other street 
for a sum not greater than the original assessment.*® 
In assessing property abutting on a street, it is no 
ground for exclusion from the assessment that there 
is a parking space between the building and the 
sidewalk.1®° Where congress directs the extension of 
a street railroad and for this purpose provides for 
the widening of the street, the street railroad com- 
pany may be compelled to bear such part of the ex- 
pense of the improvement as is proportional to the 
benefits received.17 A statute exempting certain 
for the judiciary, to 
whether the expense of a public im- 
provement should be borne by the 


whole State, or by the district or 
neighborhood immediately benefited.” 5. 


determine 3. 
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Briscoe v. Rudolph, 221 U. S. 
547, 81 SCt 679, 55 L. ed. 848. 

4, Bauman y. Ross, 167 U. S. 548, 
17 SCt 966, 42 L. ed. 270. 
Wigkt v. Davidson, 


[18 OC: d:]) 1379. 
classes of property from all taxes and assessments 
is not repealed by another statute providing a sys- 
tem for making local improvements and for assess- 
ing property therefor, where this is not the evident 
intent of congress.}8 

Amount.'® Congress has in certain instances in- 


‘eluded in the amount to be assessed the costs and 


expenses of the proceeding, and its power to do so 
has not been questioned.?° Congress may direct an 
assessment to be in proportion to the benefits as 
estimated by a commission or jury.24_ It may also 
direct that the assessment be based on the position, 
frontage, area, or market value of the lands,22 where 
this does not violate constitutional rights.2* Stat- 
utes will be construed if possible as authorizing 
assessments limited to benefits.24 A direction to 
assess ‘‘each parcel which it shall find to be so 
benefited its proper proportional part of’’ the whole 
sum directed to be assessed implies that the assess- 
ment is to be proportional to the benefit, exclusive 
of any other method.?* In assessing the benefits to 
acerue from a public improvement, the enhancement 
of the fair market value is to be considered.2* The 
assessment must be based on the purpose for which 
condemnation is had,?7 and there may be consid- 
ered the situation as it will exist after the conver- 
sion of the land to the use for which it is being 
taken; this does not amount to the assessment of 
future benefits.2® Thus the street to be opened may 
be considered as a usable one,?® conforming to the 
grade established,®° but there may not be consid- 
ered the benefits that will accrue from the paving 
of the street or the construction of water mains and 
sewers therein.*+ In assessing the benefits result- 
ing from the establishment of a building line, the 
jury may consider the removal of buildings project- 
ing beyond the building line,?? and also the fact that 
in the particular case certain buildings are permitted 
to remain temporarily.*? The deduction of benefits 
in awarding damages and the assessment for bene- 
fits do not constitute a double assessment, where the 


(D. C.) 588; Washington R., etc., Co, 

v. Newman, 41 App. (D. C.) 439. 
[a] Particular items to he in- 

cluded see Newman v. Newman, 42 


181 U. S.| App. (D. C.) 588; Washington R., 


Per Gray, J., in Bauman y. Ross, | 371, 21 SCt 616, 45 L. ed. 900 (dis-| ete. Co. v. Newman, 41 App. (D. C.) 

167 U. S. 548, 588, 17 SCt 966, 42 | cussing but not deciding the point). ne 

L. ed. 270. Estoppel generally see Hstoppel uman v. Ross, 167 U. S. 
[a] Tlustrations.— (1) Opening | [16 Cyc 671]. 513 ae Sct 966, 42 L. ed. 270. 

and extension of streets. Columbia 6. Todd y. Macfarland, 20 App. Bauman y. Ross, 167 U. S. 

Heights Realty Co. v. Rudolph, 217] (D. C.) 176. 548, "17 SCt 966, 42 L. ed. 270. 

U. S. 547, 30 SCt 581, 54 L. ed. 877, 7. Todd v. Macfarland, 20 App. 23. See Constitutional Law § 

19 AnnCas 854 [aff 31 App. (D. C.) (Di jEs) AI6: 1060. 

112]; Wight v. Davidson, 181 U. 8. Schneider vy. District of Co- 24. Martin vy. District of Colum- 


371, 21 SCt 616, 45 L. ed. 900; eet 
man vy. Ross, 167 U.S. 548, 17 SCt 
966, 42 L. ed. 270; Henderson vy. Mac- 
farland, 33 App. (D. C.) 312 [foll 
Thompson vy. McFarland, 33 App. 
(D. C.) 322]; Buchanan v, Mac Far- 
land, 31 App. (D. C.) 6. (2) Paving 
and repaving streets. Willard v. 
Presbury, 81 U. S. 676, 20 L. ed. 719. 
(3) Sidewalks. District of Columbia 
v. Wormley, 15-App. (D. C.) 58 [aff 
2, 21 SCt 609, 45 L. ed. 


: Craighill v. Lambert, 168 U. S. 
611, 18 SCt 217, 42 L. ed. 599; Shoe- 
maker v. U. S., 147 U. S. 282, 13 Sct 
361, 37 L. ed. 170; Wiegand v. Sid- 
dons, 41 App. (D. C.) 130. 

[a] Rule applied although the 
park was, by the act of congress 
creating it, dedicated to the use and 
enjoyment of the people of the 
United States. Craighill v. Lambert, 
583. DiS. 611,.18,,SCt 217, 42: lL, ed. 


Briscoe v. Rudolph, 221 U. S. 
547, 31 SCt 679, 55 L. ed. 848 [aff 
32 App. (D, Cc.) 167]; Bauman y. 
U, §, 548, 17 SCt 966, 42 


lumbia, 18 D. C. 252; Young v. Dis- 
trict of Columbia, 11 D. C. 30. 

9. See generally Municipal Cor- 
porations [28 Cye 1115]. 

10. Bauman vy. Ross, 
548, 17 SCt 966, 42 L. ed. 

11 Bauman v. Ross, 
548, 17 SCt 966, 42 L. ed. 270. 

12. Bauman y. Ross, 167 U. S. 
548, 17 SCt 966, 42 L. ed. 270. 

13. Great Falls Ice Co. v. Dis- 
trict of Columbia, 19 D. C. 327. 

14, District of Columbia v. San- 
ford, 35 App. (D. C.) 283. 

15. District of Columbia v. San- 
ford, 35 App. (D. C.) 283. 

16. Allman y. District of Colum- 
bia, 3 App. (D. C.) 8. 
ie space see supra §§ 31, 39, 


17. Metropolitan R. Co. v. Mac- 
farland, 20 App. (D. C.) 421 [aff 195 
U. S. 322, 25 SCt 28, 49 L. ‘ed. 219]. 

18. District of Columbia y. Sis- 
ters of Visitation of Washington, 15 
App. (D. C.) 300. 

19. See generally Municipal Cor- 
porations [28 Cyc 1152]. See also 
supra this ‘section. 


20. Newman y. Newman, 42 App, 


bia, 205 U.S. 135,. 27 SCt 440, 51 


L. pon: wae 
man vv. Ross, 167 U.S. 
54g "558 ‘t7 SCt 966, 42 L. ed, 270. 

26. Wiegand v. Siddons, 41 App. 
(DiETC.y 180% 

27. American Security, etc., Co. v. 
Rudolph, 38 App. (D. C.) 32. 

28. Washington R., etc., Co. 
Newman, 41 App. (D. C) 439. 

[a] Application of rule.— That 
the construction of a bridge is a 
part of a proposed extension to con- 
nect the parts of a noncontinuous 
street can be considered in assessing 


damages. Washington R., etc., Co. 
v. Newman, 41 App. (D. C.) 4389. 

29. American Security, etc., Co. 
v. Rudolph, 38 App. (D. C.) 32. 

30. American Security, ete. Co. 
v. Rudolph, 38 App. (D. C.) 32. 
31. American Security, etc., Co 


v. Rudolph, 38 App. (D. C.) 32. 

32. Newman v. Newman, 42 App. 
(D. C.) 588. 

Building line see also supra this 
section, and § 15; and Municipal Cor- 
porations [28 Cye 859]. 

33. Newman v. Newman, 42 App. 
(D, C.) 588. 
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nature of the benefits considered in each ease is dif- 
ferent.** In assessing benefits the jury should allow 
for any amount deducted from the damages awarded 
on account of the benefit to the remainder of the 
It should also take into consideration the 
value of the portion of the lot or parcel of land — 
previously dedicated by those sought to be as- 


tract.®© 


sessed.°° 


The time of payment of assessments may be fixed 


by congress in its discretion.*? 
Right to reassess.*§ 


thorizing the improvement.*° 
[§ 45] 2. Procedure.*? 


tory procedure.*” 


24; -.Bauman .v. Ross; ..167. U:'.S. 
548, 17 SCt 966, 42 L. ed. 270. 


Double taxation see Taxation [37 
Cye 752]. 
35. Bauman y. Ross, 167 U.S. 


548, 17 SCt 966, 42 L. ed. 270. See 
also D. C. Code (1901) § 491f. 
36. Lynchburg Iny. Corp. v. Ru- 


dolph, 40 App. (D. C.) 129. 


37. Bauman v. Ross, 167 U. S. 
548, 17 SCt 966, 42 L. ed. 270. 
38. See generally Municipal Cor- 


porations [28 Cyc 1191]. 


39. Wormley v. District of Co- 
lumbia, 181 U. S. 402, 21 SCt 609, 
645, 45 L. ed. 916, 921 [aff 15 App. 
(D. C.) 58]. 

Se eit a) v. Byrnes, 19 App. 
(D. C.) 531. 

41. see generally D. C. Code 


(1901) e¢ 15; Municipal Corporations 
[28 Cye 1140]. 

Parties to condemnation proceed- 
ing see infra § 57, 

42. Lyon v. Alley, 130 U. S. 177, 
9 SCt 480, 32 L, ed. 899; Macfarland 
v. Saunders, 25 App. (D. C.) 438; 
District of Columbia v. Burgdorf, 6 
App. (D. C.) 465; Allman v. District 
of Columbia, 3 App. (D. C.) 8. 

43. Newman vy. Lynchburg Inv. 
Corp., 286 U. S. 692, 35 SCt 447, 59 
L. ed. 792 (where the court disagreed 
with the lower court [Lynchburg 
Inv. Corp. vy. Rudolph, 40 App, (D. C.) 
129] as to the construction of the 
statute, and thus held sufficient the 
notice, which the lower court had 
held insufficient). 

Constitutional requirements 
Constitutional Law §§ 1061-1063. 

44. District of Columbia v. Burg- 
dorf, 6 App. (D. C.) 465. 
45. Newman v. Newman, 42 App. 
(D. C.) 588; Wiegand v. Siddons, 41 
App. (D. Cc.) 130. 

46. Bauman v. Ross, 167 U. S. 
548, 17 SCt 966, 42 L. ed. 270. See 
generally Constitutional Law § 1063; 
Juries [24 Cye 134-153]. 

47. Bauman v. Ross, 167 U. S. 
ae Dye SCt 966, 42 L. ed. 270. 

Wiegand v. Siddons, 41 App. 
wo 8a) 130, 

{a] Rule applied where the jury 
permitted its report to leave its 
possession. Wiegand'. Siddons, 41 
App. (D. C.) 130. 

49. Columbia Heights Realty Co. 
v. Rudolph, 217 U, S. 547, 30 SCt 581, 


see 


54 L. ed. 877, 19 AnnCas 854 [aff 
31 App. (D. C.) 112]; Washington 
R., ete. Co. v. Newman, 41 App. 
(D. ©- 433; 


50. Columbia Heights Realty Co. 
v. Rudolph, 217 U. S. 547, 30 SCt 581, 
54 L. ed. 877, 19 AnnCas 854 [aff 
31 App. (D. C.) 112]. 


Congress may provide for a 
reassessment where the first assessment is void for 
lack of due notice,®?® but a statute authorizing a re- 
assessment for benefits, if for any reason the assess- 
ments shall be declared void, has been held to have 
no reference to invalidity consequent on the judicial 
decision of the unconstitutionality of the act au- 


There should be a sub- 
stantial, if not a strict, compliance with the statu- 
While, in the absence of the vio- 
lation of constitutional right, notice other than that 
required by statute or municipal regulation is not 


DISTRICT OF COLUMBIA 


damages.*7 


law jury.*§ 
premises.*® 


tory provisions, 
Lis pendens. 


[a] The objection must be taken 
when the jurors are accepted and 
sworn. Columbia Heights Realty Co. 
y. Rudolph, 217 U. S. 557, 30 SCt 581, 
54 L. ed. 877, 19 AnnCas 854 [aff 
31 App. (D. C.) 112). 

51. Wilkinson vy. District of Co- 
lumfia, 22 App. (D: C.) 289. 

52. See cases infra this note. 

[a] Benefits—The burden is on 
the District to show the extent of 
the benefits. Newman v. Lynchburg 
Inv. Corp., 236 U. S. 692, 35 SCt 477, 
59 L. ed. 792 [aff 40 App. (D. C.) 
129]; Washington R., ete, Co. v. 
Newman, 41 App. (D. C.) 439. 

53. Newman v. Newman, 42 App. 


admission of evidence 
which does not confuse or mislead 
the jury is not reversible error. 
dae v. Newman, 42 App. (D. C.) 


54. See cases infra this note. 

[a] Interested property owners 
ean testify as to the benefits to 
their property. Washington R., etce., 
Co. v. Newman, 41 App. (D. C.) 439. 

[b] Expert witnesses are entitled 


to compensation beyond the ordinary ; 


fees. U. S. v. Cooper, 21 D. C. 491. 

55. Briscoe v. Rudolph, 221 U. S. 
547, 31 SCt 679, 55 L. ed. 848. 

[a] Whether one person has been 
assessed beyond his proportion is a 
question of fact. Briscoe v. Ru- 
dolph, 221 U.S. 547, 31 SCt 679, 55 
L, ed. 848. 

56. -American Security, ete., Co. v. 
Rudolph, 38 App. (D. C.) 32; Hender- 
ave v. MacFarland, 33 App, (D. C.) 
[a] Ambiguity in a particular in- 
struction is not objectionable when 
removed by other instructions given. 
Columbia Heights Realty Co. v. Ru- 
dolph, 217 U. S. 547, 30 SCt 581, 54 
L. ed. 877, 19. AnnCas 854 [aff 31 
App. (D, ‘C.) 112]. 

[b] Burden of proof.—(1) Al- 
though it is proper to instruct that 
the burden of proof with reference 
to special benefits is on the District 


(Washington R., ete., Co. v. New- 
man, 41 App. (D. C.) 439; Wiegand 
v. Siddons, 41 App. (D. C.) 130; 


Lynchburg Inv. Corp. v. Rudolph, 40 
App. (D. C.) 129), (2) the refusal 
so to instruct may in the particular 
ease not constitute reversible error 
(Washington R., ete, Co. v. New- 
man, 41 App. (D. C.) 439; Wiegand v. 


Siddons, 41 App. (D. C.) 1380. See 
also Lynchburg Inv. Corp. v. Ru- 
dolph; 740°" App, + Dye: 129 136 
[where the court said: “It is un- 


necessary to decide whether it was 
reversible error to refuse this in- 


[§§ 44-45 


necessary,** such provisions must be observed,** un- 
less of course there is a waiver, as by a voluntary 
appearance in the proceeding. 40) 
stitutional right to a trial by a common-law jury,*® 
and the assessment of benefits may be intrusted to 
the same commission or jury which assesses the 
The conduct of the jury is not sub- 
jected to such close scrutiny as that of the common- 
The commission or jury may view the 
The usual rules in regard to assess- 
ments of benefits generally apply to the time for 
objecting to the selection and qualifying of jurors,°° 
the mode of assessment,®! the burden of proof,°? 
the admissibility of evidence,®* witnesses,®+ ques- 
tions of fact and of law,®> instructions,®* appeal and 
error,>? and costs.°§ 
should. appear from the record.°® 

Reassessments ®° and the revision of assessments 
by administrative officers ®! are governed by statu- 


There is no econ- 


The validity of the assessment 


A person acquiring title pending 


proceedings to condemn lands and to assess the 


struction, in the light of the other 
instructions given, since there must 
be a reversal upon other grounds’’]). 

{c] Deduction for land dedicated. 
—(1) The failure to instruct as to 
the deduction from the assessed bene- 
fits for the land dedicated consti- 
tutes reversible error (Lynchburg 
Inv. Corp. v. Rudolph, 40 App. (D. C.) 
129 [aff 236 U. S.. 692, 35 SCt 477, 
59 L. ed. 792]), (2) although the in- 
struction is not asked (Lynchburg 
Iny. Corp. v. Rudolph, 40 App. (D. C.) 
129 [aff 2386 U. S. 692, 35 SCt 477, 
59 L. ed. 792]. See supra § a 

57. Bauman y. Ross, 167 U. S. 
548, 17 SCt 966, 42 L,,ed, 270. See 
also cases infra this note. 

{a The court in review is limited . 
to plain errors of law, misconduct, 
Or grave error of fact, indicating 
plainly partiality or corruption. Co- 
lumbia Heights Realty Co. v. Ru- 
dolph, 217 U. S. 547, 30 SCt 581, 54 
L. ed. §77, 19 AnnCas 854 [aff 31 App. 
(De- Ga) 4ad2 4; 

[b] Reversal in whole, rather 
than in part, may be necessary for 
failure to instruct properly as to 
the amount of the assessment. New- 
man v. Lynchburg Inv. Corp., 236 
U. S. 692, 35 SCt 447, 59 L. ed. 792 
{aff 40 App. (D. C.) 129]. 

58. Washington R., etce., 
Newman, 41 App. (D. C.) 439. 

[a]. The whole matter of costs is 
for the court.—Washington R., etc., 
Co. v. Newman, 41 App. (D. Cc.) 439. 

Costs in special ge cotomnae gen- 
erally see Costs et seq. 

59. Tivnchbures Inv. Corp. v. Ru- 
dolph, 40 App, (D. C.) 129 [aff 236 
U. S. 692, 85 Sct 477, 59 L. ed. 7921; 
Keyser vy. District of Columbia, 38 
App! (DS Ci G3. 

60. See statutory provisions; and 
Columbia Heights Realty Co. v, Ru- 
dolph, 217 U. S. 547, 30 SCt 581, 54 
Livedsssgd; £9 AnnCas 854 [aff 31 
App. (D. C.) 112]. 

[a] Former statutory provision 
that the expression of dissatisfaction 
with the verdict of the first jury of 
seven gave the right to a trial be- 
fore a jury of twelve see Briscoe y. 
Rudolph, 221 U. S. 547, 31 SCt 679, 
55 L. ed. 848; Macfarland v. Saun- 
ders, 25 App. (D. C.) 438; Todd v. 
Macfarland, 20 App. (D. C.) 176; 
Macfarland y. Byrnes, 19 App. 
(D. GC.) 581; Brown ° v. Macfarland, 
19: App. (D. C.) 525. 

61. See statutory provisions; and 
Great Falls Ice Co. v. District of 
Columbia, 19 D, C. 327; Schneider v. 
District of Columbia, 18 D. C. 252; 
ae at yv. District of Columbia, 


Cottey: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 45-48] 


benefits takes subject thereto, and is bound there- 
by.®2 

A judgment in an assessment proceeding is not 
subject to collateral attack;** but where a verdict 
as to damages and benefits is confirmed only as to 
damages it is not res judicata that there were no 
benefits.®* 

[§ 46] 3. Lien and Enforcement.®> The manner 
of enforcing assessments for public improvements 
is regulated by statute.°® It seems that a tax cer- 
tificate issued to a property owner which makes no 
reference to an assessment for a public improvement 
on the property bars an action for the collection 
thereof.%7 

Lien. An assessment may be made an immediate 
lien on the land assessed.*® The institution of a 
proceeding for the condemnation of, land for a pub- 
lic improvement has been held to create a general 
and indeterminate lien on the property as it is then 
divided and subdivided,*® which on the confirmation 
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[18 C. J.] 1881 
of the assessment becomes a special lien on the 
several parcels assessed,’ notwithstanding the 
transfer of title pending the proceeding.74 This 
later lien is not affected by the fact that the time 
and the manner of enforcement thereof are not 
definitely provided for in the act under which the 
proceeding is had.7? : 

Equitable relief.“* Ordinarily a bill in equity will 
not lie to vacate an assessment and to restrain the 
collection thereof, where the remedy at law is ad- 
equate,’* but there is jurisdiction where lands are 
about to be assessed and subjected to liens under 
an alleged unconstitutional law.7® Also, where there 
has been an unauthorized sale of the property for 
nonpayment of an assessment, equity has jurisdic- 
tion to vacate the sale and remove the cloud from 
the title,’° The determination of the specific amount 
of the assessment is not a condition precedent to 
equitable relief,"7 


X. FISCAL MANAGEMENT *8 


[§ 47] A. Budgets, Appropriations, and Dis- 
bursements.*? The commissioners are required to 
submit annually to the secretary of the treasury 
estimates of the money needed for the expenses of 
the government of the District for the ensuing fis- 
cal year.8° After the secretary has considered and 
passed on such estimates he must return both the 
original estimates and the estimates as amended by 
him to the commissioners who are required to sub- 
mit them to congress.8+ To the extent to which 
congress approves of such budget, it appropriates 
fifty per cent thereof, and the remaining fifty per 
cent is levied and assessed on the taxable property 
and privileges in the District.6* Even as to the 
money raised by taxation, appropriations and ex- 
penditures are not left to the discretion of the com- 


missioners,** but are regulated by congress by means 
of specific appropriations for designated objects.*+ 
The treasurer of the United States has the custody 
of the funds raised by taxation as well as those 
appropriated directly by congress, and is charged 
with the ministerial duty of paying out such funds 
on claims and requisitions duly certified by the 
proper officers under the necessary appropriations 
by congress.®® 

[§ 48] B. Taxation.6® The plenary power of 
congress over the District §7 includes the power of 
taxation,®*® and of increasing the rate of taxation.*? 
A license tax on vocations exercised within the Dis- 
trict will not be construed so as to interfere with 
other than local commerce, where this intent does 
not plainly appear.®° A statutory limitation of the 


62. Columbia Heights Realty Co.| Columbia, 22 App. (D. C.) 289. See Taxation see infra § 48. 
v. Macfarland, 31 App. (D. C.) 112.]also supra § 45 note 62. 83. Brown vy. District of Colum- 
[a] Applications of rule.—(1) Ac- 72. Buchanan y. Macfarland, 31] bia, 29 App. (D. C.) 273, 25 LRANS 
quisition by inheritance. Buchanan] App. (D. C.) 6 98; Walter v. Macfarland, 27 App. 


(Dy COR ous 
Bu- 
App. 


v. Macfarland, 31 App. [a] 
(2) Acquisition by conveyance. 
echanan vy. Macfarland, 31 
(D. C.) 6 (dictum). 

Gien see infra § 46. 

63. Briscoe y. Rudolph, 221 U. S. 
547, 31 SCt 679, 55 L. ed. 848 [aff 
32 App. (D. C.) 167]; Buchanan v. 
MacFarland, 31 App. (D. C.) 6. 

64. Columbia Heights Realty Co. 
v. Rudolph, 217 U. S: 547, 30 SCt 
581, 54 L. ed. 877, 19 AnnCas 854 [aff 
si tApp. (D"e:) 1427. ’ 

65. See generally Municipal Cor- 
porations [28 Cyc 1198, 1209]. 

Constitutionality of methods of en- 


supra § 44. 


App. (D. C.) 6 
75. 


76. 
App. 


77. 


App’ Gey °C) 


Reason for rule.—Congress 
could by a later act provide a defi- 
nite method of enforcement. 


73. See generally Municipal Cor- 
porations [28 Cye 1185]. 
74. Buchanan vy. MacFarland, 


Craighill v. Lambert, 168 U. S. 
611,,18 SCt 217, 42 L. ed. 599. 
Buchanan v. 
(D. C.) 6 (considering the suf- 
ficiency of the bill). 
Craighill v. 
185 
grounds 168 U. S. 


(D. C.) 182 (dictum). 

District of Columbia y, Tyr- 
rell, 41 App. (D. C.) 463. 

District of Columbia v. Petty, 
37 App. (D. C.) 156; Roberts v. 
Bradfield, 12 App. (D. C.) 453 [aff 
ieee S. 291, 20 SCt 121, 44 L. ed. 

Payments to municipal contractors 
see supra § 30. 

86. See generally Taxation [37 
Cye 672]; Municipal Corporations 
[28 Cye 1658]. 

Portion of expenses to be raised 
by local taxation see supra § 47. : 

Taxation without representation 


See 


31 


Macfarland, 31 


Van Riswick, 8 
{rev on other 
611, 18 SCt 217, 


forcement see Constitutional Law] 42 L. ed. 599]. in District see Taxation [37 Cyc 
§ 1064. 78, Fiscal management of munic- | 715]. 
66. See statutory provisions, | ipal corporations generally see Mu- 87. See supra § 10. 
especially D, C. Code (1901) § 491j.| nicipal Corporations [28 Cyc 1533]. _88. Parsons v. District of Colum- 
[a] Assessment for particular 79. Former board of audit see] bia, 170 U. S. 45, 18 SCt 521, 42 L. ed. 
purpose.—Drainage. District of Co-|supra § 23. 948; Craighill v. Lambert, 168 U. S. 


lumbia v. Brooke, 214 U. S. 138, 29 
SCt 560, fe L. ed, 941 [rev 29 App. 
56 


Diu. f 
: Sere outas methods.—Sale of 
property. Lyon v. Alley, 130 U. S. 
177, 9 SCt 480, 32 L. ed. 899 [aff 
14 D. C. 457]; Buchanan v. Macfar- 
land, 31 App. (D. C.) 6. — 

67. District of Columbia v. San- 
ford, 35 App. (D. C.) 283. 

Tax oh Satay! A atic: see Tax- 
ation [37 Cyc 

68. Le v. Ross, 167 U. S. 
548, 17 SCt 966, 42 L. ed. 270. See 
also Constitutional Law § 1064. 

69. Wilkinson v. District of Co- 
lumbia, 22 App. (D. C.) 289. 

70. Wilkinson y. District of Co- 
lumbia, 22 App. (D. C.) 289. 

71. Columbia Heights Realty Co. 
v. Macfarland, 31 App. (D. C.) 122; 
Buchanan vy. Macfarland, 31. App. 
(D, ©.) 6; Wilkinson y. District of 


Enforcement of. claims in court of 
claims see Federal Courts [11 Cyc 


968]. 

80. D. C. Comp. St (1889) p 203 
§§ 44-46; District of Columbia v. 
Johnson, 165 U. S. 330, 17 SCt 362, 
aoe ed. 734; 28 Op. Atty.-Gen. 
p % 

81. District of Columbia v. John- 
son, 165 U. S. 330, 17 SCt 362, 41 

D. C. Comp. St. (1889) 
; 28 Op. Atty.-Gen. p 438. 
. Comp. St. (1889) p 204 
§ 19; District of Colum- 
bia v. Johnson, 165 U. S. 330, 17 SCt 
362, 41 L. ed. 734; 28 Op. Atty.-Gen. 
p 438. See also Mackey y. U. S., 47 
Ch 121 (where the court held 
that since the expenses of the Dis- 
trict are paid in part by the United 
States, a claim nominally against 
the District is a claim against the 
United States as well), 


611, 18 SCt 217, 42 L. ed. 599; Bauman 
v. Ross, 167 U. S. 548, 17 SCt 966, 42 
L. ed. 270; Shoemaker v. U. S., 147 
U. S. 282, 13 SCt 361, 37 L. ed. 170; 
Mattingly v. District of Columbia, 97 
U. S. 687, 24 L. ed. 1098; Willard v. 
Presbury, 14 Wall. (U. S.) 676, 20 L. 
ed. 719; Loughborough vy. Blake, 5 
Wheat. (U. S.) 317, 5 L. ed. 98. 

89. American Security, etc., Co. v. 
vise of Columbia, 29 App. (D. C.) 
265. 

fa] Time of taking effect.—Con- 
gress can increase a tax on the gross 
earnings of corporations, to take ef- 
fect at the beginning of the new fis- 
cal year, although such date is in the 
middle of the calendar year to which 
the former lower rate applied. Amer- 
ican Security, etc., Co. v. District of 
Columbia, 29 App. (D. C.) 265. 

90. Beitzell v. District of Colum- 
bia, 21 App. (D. C.) 49. 


1382 [18C.J.] 
rate of taxation on real and personal property to a 
certain percentage of the taxable value does not 
apply to an oceupation tax.®4 

The subject matter taxable is regulated by stat- 
ute.®? 

Classification.°* In exercising the power of tax- 
ation reasonable classifications may be made,®* but 
not unreasonable and arbitrary ones.*® 

Exemption,°* The property of the United 
States °? and of the District 98 is exempt from taxa- 
tion. Congress may exempt certain other classes 
of property in whole or in part.®® An exemption of 
property by municipal regulation is repealed by an 
inconsistent act of congress.? 

Direct taxes. Congress may as the local legisla- 
ture of the District levy direct taxes.? A direct 
tax on the country as a whole for the purposes of 
the national, rather than of the District, govern- 
ment may be extended to the District,’ although 
it is not necessary so to extend it.* 

Delegation.® While congress may delegate to the 
District authorities; power in respect of taxation,’ 
in the absence of statutory authority the commis- 
sioners have no power to raise revenue for the sup- 
port of the local government." 

The procedure connected with taxation in the 
District is governed by statutory ® and municipal 
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[§§ 48-51 


regulation in respect to assessment,? equalization 
and review,!° the collection of delinquent taxes,'! 
tax sales and the redemption of real estate,!2 and in- 
junctions against the collection of taxes.13 

[§ 49] C. Rights and Remedies of Taxpay- 
ers.14 As a general rule a resident taxpayer may 
sue in equity to prevent the illegal creation of a 
debt or the illegal disposition of the funds or other 
property of the District.15 The application must be 
made in good faith and not simply to subserve pur- 
poses other than the protection of the taxpayer’s 
rights as such,1® and the commissioners must be 
made parties.17 

[§ 50] D. District Expenses and Charges.18 In 
the absence of express provision therefor the reve- 
nue of the District is not to be used for purposes 
connected with the property of the United States 
not controlled or used by the District.19 The statu- 
tory provision *° that the United States will pay one 
half of the expenses of the District, and the ap- 
propriations made in pursuance thereof, do not ren- 
der the national government liable directly to the 
creditors of the District for its debts and lia- 
bilities.?? 

{$ 51] E. Bonds and Other Securities.22 The 
right to issue bonds is regulated by statute.2? The 
right exercised during the period of the legislative 
Cranch C. C, 391; Whelan v. Wash- 


91. Cooper v. District of Colum-] others, and thus prohibits them from 
Dia, LSD. 5h 250: engaging in a calling that is open to 
92. Union Trust Co. v. District of | others similarly situated. 


Columbia, 29 App. 
ican Security, etc., 


(D. C.) 270; Amer- 
Co. v, District of 
Columbia, 29 App. (D. C.) 265; Dis- 
trict of Columbia v. Glass, 27 App. 
(D. C.) 576; Alexandria Canal, etc., Co. 
v. District of Columbia, 16 D. C. 376. 

Subject matter of taxation general- 
ly see Taxation [37 Cye 767]; Munic- 
ipal Corporations [28 Cyc 1675]. 

93. See generally Constitutional 
ra §§ 881-889; Taxation [37 Cyc 
7 


Right of persons within District to 
on protection of the law see supra 


94. Lappin v. District of Columbia, 
22 App. (D. C.) 68. 

95. Lappin v. District of Colum- 
bia, 22 App. (D. C.) 68; Craighill v. 
Van Riswick, 8 App. (D. C.) 185 [rev 
on other grounds 168 U.S. 611, 18 SCt 
217, 42 L. ed. 599). 

[a] Constitutional provisions.—‘It 
may be that this principle of uni- 
formity is not secured for the Dis- 
trict of Columbia, with regard to the 
power of exclusive legislation over it 
that is vested in Congress by the re- 
quirement of the Eighth Section of 
the First Article of the Constitution, 
that ‘all duties, imposts, and excises 
shall be uniform throughout the 
United States’; for that may well 
be construed to refer to taxes levied 
by Congress over the whole terri- 
tory of the Union. But it is abund- 
antly secured by the provision in the 
Fifth Amendment to the Constitution 
that ‘no person skall be deprived of 
life, liberty or property without due 
process of law: nor shall private 
property be taken for public use with- 
out just compensation.’ For private 
property would be taken for public 
use without any compensation, and 
due process of law would absolutely 
be wanting in any system of taxa- 
tion that was not uniform in its 
operation—not necessarily uniform in 
its results or operating to do exact 
justice, but free from undue discrim- 
ination as to persons.’ Per Morris, 
J., in Craighill v. Van Riswick, 8 App. 
(D. C.) 185, 215 [rev on other grounds 
Ee S. 611, 18 SCt 217, 42 L. ed. 

{[b] An occupation tax is invalid 
which through arbitrary discrimina- 
tion imposes on one person or class 
of persons greater burdens than on 


Lappin v. 
District of Columbia, 22 App. (D. C.) 
68. 

96. Exemptions generally see 
Taxation [387 Cyc 884]; Municipal 
Corporations [28 Cyc 1685]. 

Exemption of governmental agen- 
cies see Taxation [37 Cyc 878]; 
Municipal Corporations [28 Cyc 1684]. 

peo D. C. Comp. St. (1889) p 204 


38. D. C. Comp. St. (1889) p 204 


25, Gibbons v. District of Colum- 
Be 116 U. S. 404, 6 SCt 427, 29 L. ed. 
80. 

1. Robinson v. Cook, 9 D. C. 191. 

ame in force in District see supra 


2. Loughborough vy. Blake, 5 
Wheat. (U. S.) 217, 5 L. ed. 98. 

3. Loughborough  v. Blake, 5 
Wheat. (U. S.) 317, 5 L. ed. 98. 

[a] The constitutional provision 
as to apportionment in accordance 
with the federal census applies where 
the tax is extended to the District. 


Loughborough v. Blake, 5 Wheat, 
(U. S.) 317, 5 L. ed. 98. 
4 Loughborough v. Blake, 5 


Wheat. (U. S.) 317, 5 L. ed. 98. 

5. See generally snc Pas Corpo- 
rations [28 Cye 1658]. 

Delegated power in District gener- 
ally see supra §§ 14, 16, 36-39. 

6. District of, Columbia v. Waeg- 
gaman, 15 D. C. 328. 

7. District of Columbia _v. Tyr- 
rell, 41 App. (D. C.) 463; Brown v. 
District of Columbia, 29 App. (D. C.) 
278, 25 LRANS 98; Walter v. Mac- 
farland, 27 App. (D. C.y 182. 

8. See statutory provisions. 

[a] Various revisicns of tax laws 
see Rowlett v. Nash, 38 App. (D. C.) 
598; U. S. v. Macfarland, 18 App. 
(D. C.) 120; Burgdorf v. read cs. of 
Columbia, 7 App. (D. C.) 4 

9. Semmes v. McKnight, i F. Cas. 
No. 12,653, 5 Cranch C. C. 539; Ben- 
singer v. District of Columbia, 17 
D. C. 285. See generally Taxation [37 
Cyc 964]; Municipal Corporations [37 
Cyc 1690]. 

10. Alexandria Canal, ete., Co. v. 
District of Columbia, 16 D. C. 376. 
See generally Taxation [37 Cyc 1073]; 
Municipal Corporations [28 Cyc 1709]. 


11. Beale v. Burchell, 2 F. Cas. No. 
1,157,. 5. Cranch..C... C.) 310; Rose, ve 
Holtzman, 20 F. Cas. No. 12,075, 3 


ington, 29 F. Cas. No. 17,5038, 8 Cranch 
Cc. C. 292; Burgdorf v. District of 
Columbia, 7 App. (D. C.) 405. See 
generally Taxation [37 Cyc 1190]; 


eae Corporations [28 “Cyc 
12. Rowlett. vy. Nash, 38 App. 


(D. C.) 598; Wall v. District of Co- 
lumbia, 17 D. C. 194; King v. Dis- 
trict of Columbia, 11 D. C. 36; George- 
town v. U. S. Bank, 10 F. Cas. No, 
5,348, 4 Cranch C. C, 176; Oneale v. 
Caldwell, 18 F. Cas. No. 10,515, 3 
Cranch C. C. 312; Rodbird v. Rod- 
bird, 20 F. Cas. No. 11,988, 5 Cranch 
C. C. 125. See generally Taxation [37 
Cye 1280, 1881]; Municipal Corpora- 
tions [28 Cyc 1717, 1723]. 

13. Burgdorf v. District of Co- 
lumbia, 7 App. (D. C.) 405. See gen- 
erally Taxation [87 Cye 1258]; Munic- 
ipal Corporations [28 Cye 1724]. 

14. See generally Municipal Cor- 
porations [28 Cye 1732]. 

Taxpayers’ action of quo warranto 
against alleged us er in the office 
of District commissicner see supra 


§ 21. 

15. Downing v. Ross, 1 App. 
MAC n2b1, 

16. Downing v. Ross, 1 App. 
(D. C.) 251. 
- 17%. Roberts v. Bradfield, 12 App 


(D. C.) 453 [aff 175 U. S. 291, 20 SCt 
121, 44 L. ed. 168]. 

Parties generally see infra § 57. 

18. See generally Municipal Cor- 
porations [28 Cyc 687] 

{a] Under former system of gov- 
ernment see Washington County Levy 
Ct. v. Washington, 15 F. Cas. No. 
8,306, 2 Cranch C. C. 175. 

19. Washington County Levy Ct. 
v. Ringgold, 15 F. Cas. No. 8,305, 2 
Cranch C. C. 659, [aff 5 Pet. (U. 8S.) 
451, 8 L. ed. 188]. 

20. See supra § 47. 

21. Bundy v. U. S., 21 Ct. Cl. 429. 

Liability of United States for of- 
ficer’s salary see supra § 27. 


ane Bonds generally see Bonds 9 
aS a 

Municipal bonds generally see 
Muniolpal Corporations [28 Cyc 

75). 

[a] “Woucher” of former city of 


Washington see Talty v. Freedman’s 
Trust Co., 8 D. C. 522 [aff 93 U. S. 
321, 23 L. ed. 886]. 

23. See statutory provisions; and 
District of Colimbia v. Johnson, 165 
U. S. 380, 17 SCt 862, 41 L. ed. 784; 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 51-54] 


assembly to issue ‘‘certificates of indebtedness,’’ 
secured by assessments levied but not at the time 
collected, was abolished by the act of 1874 estab- 
commission form of goy- 


’) 


lishing the ‘‘temporary 


[§ 52] A. Exercise of Governmental and Cor- 
The District is liable 


porate Powers in General.?? 
for the negligence of its agents in 


of its municipal duties for local purposes and bene- 
fits,28> but there is no liability for the nonperform- 
ance 2° or the negligent performance *° of duties of 
a public or governmental character for the purpose 
of the general public welfare, such as the main- 
tenance of a system of public education,*? and fire *” 


and health departments.** 


[§ 53] 


actually imposed on them,?* or for 


Taylor v. U. S., 17 Ct. Cl. 367; Grant 
v. Cooke, 7 D. C. 165. 

[a] Issuing bonds for less than 
par is not permitted. Taylor v. U.S., 
1g CEuCl. S67. 

24. 18 U. S. St. at L. 116; 120 


8. 

{a] For matters connected with 
such “certificates of indebtedness” 
see District of Columbia v. Lyon, 161 
U. S. 200, 16 SCt 450, 40 L. ed. 670; 
Gleason v. District of Columbia, 127 
U. S. 138, 8 SCt 1118, 32 L. ed 92; 
Cowdrey v. Vandenburgh, 101 U. S. 
572, 25 L. ed. 923; Taylor v. District 
of Columbia, 19 Ct. Cl. 555; Gleason 
v. District of Columbia, 19 Ct. Cl. 
430; Brown v. District of Columbia, 
17 Ct. Cl. 402; Laughlin v. U. S., 17 
Ct. Cl. 376 [aff 116 U. S. 485, 6 SCt 
472, 29 L. ed. 761]; Adams v. U. S., 
17 Ct. Cl. 351; North American Neu- 
chatel Rock Pav. Co. v. District of 
Columbia, 16 Ct. Cl. 593; Fendall v. 
Ue'S., 16° Ct. Clo 106: 

Successive systems of local govern- 
ment see supra § 8. 

25. - Roberts v. U. S., 176 U. S. 221, 
20 SCt 376, 44 L. ed. 443 [aff 13 App. 
(D._C.) 38]. 

26. See generally Municipal Cor- 


porations [28 Cyc 1256]; Torts [38 
Cye 408]. 
27. See generally Municipal Cor- 


porations [28 Cye 1257]. 

28. Coates v. District of Columbia, 
42 App. (D. C.) 194; Brown v. District 
of Columbia, 29 App. (D. C.) 273, 25 
LRANS 98. 

29. Brown v. District of Columbia, 
29 App. (D. C.) 273, 25 LRANS 98. 

30. Coates v. District of Columbia, 
42 App. (D. C.) 194. 

31. District of Columbia v. Tyr- 
rell, 41 App. (D. C.) 463. 

Board of education see supra § 


Schools generally see Schools and 
School Districts [35 Cye 801]. 


32. Brown v. District of Colum- 
ok 29 App. (D. C.) 273, 25 LRANS 
8. 

33. Coates v. District of Colum- 


bia, 42 App. (D. C.) 194. 

[a] Bule applied where cows died 
as a result of negligence in disin- 
fecting a dairy. Coates v. District 
of Columbia, 42 App. (D. C.) 194. 

34. See generally Municipal Cor 
porations [28 Cyc 1269]. 

[a] Liability of the former city of 
Washington for the wrongful acts of 
a member of the metropolitan police 
force and for those of a police magis- 
trate see Grumbine v. Washington, 9 
D. C. 578, 29 AmR 626. 

35. Smith v. District of Columbia, 
25 App. (D. C.) 370. 

Commissioners as agents of con- 
gress see supra § 21. 

36. Smith v. District of Columbia, 
25 App. (D. C.) 370. 

37. Coates v. District of Columbia, 


B. Torts of Officers and Agents.** 
District is not liable for such acts of the commis- 
sioners as they perform as the agents of congress 
rather than of the District,?> for the nonperform- 
ance by the commissioners of an alleged duty not 
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ernment.?* 


XI. TORTS 2¢ 


the performance 
trict.38 


Ways.*® 


The 


an unauthorized 


42 App. (D. C.) 194 (dictum). 
Boundaries of District see supra 


§ 7. 

Extraterritorial authority of Dis- 
trict officers see supra § 28. 

Extraterritorial operation of police 
regulations see supra § 19. 

38. District of Columbia v. Tyr- 
rell, 41 App. (D. C.) 463. 

39. See generally Highways [37 
Cye 285]; Municipal Corporations [28 
Cyc 1340]. 

40. District of Columbia v. Wood- 
bury, 136 U. S. 450, 10 SCt 990, 34 L. 
ed. 472 [aff 16 D. C. 127]; Barnes v. 
District of Columbia, 91 U. S. 540, 23 
L. ed. 440; Weightman v. Washington 
Corp., 1 Black (U. S.) 39, 17 L. ed. 
52; District of Columbia v. Moulton, 
i5 App. (D. C.) 363 [rev on other 
grounds 182 U. S. 576, 21 SCt 840, 45 
L. ed. 1237]; District of Columbia v. 
Payne, 13 App. (D. C.) 500; District 
of Columbia v. Boswell, 6 App. (D. C.) 
402; Costello v. District of Columbia, 
21 D. C. 508; Larmon v. District of 
Columbia, 16 D. C. 330; McGill v. 
District of Columbia, 15 D. C, 70, 54 
AmR 256; Clark v. District of Colum- 
bia, 14) Ds Gii'79. 

{a] Particular defects or obstruc- 
tions.—(1) Slippery sidewalk. Dis- 
trict of Columbia v. Harper, 40 App. 
(DE C.).. 568, (2) Obstruction not 
caused by the District or its agents 
or employees. O’Dwyer v. Northern 
Market Co., 24 App. (D. C.) 81. 

[b] Particular act of negligence. 
—Failure to take reasonable precau- 
tions to protect travelers while fell- 
ing a tree. Ward v. District of Co- 
lumbia, 24 App. (D. C.) 524. 

[ec] Federal interference.—(1) The 
duty to maintain an alley in a rea- 
sonably safe condition for public 
travel continues, although the au- 
thorities of the federal government 
construct therein a coal hole in con- 
nection with a building owned by it. 
Scheuch v. District of Columbia, 44 
App. (D.'C.) 118, 120. §(2)°“It is no 
answer, in our view, to say that the 
superintendent of public buildings 
and grounds might have been un- 
willing to change or have changed 
these coal-hole covers. We must as- 
sume that he would recognize the au- 
thority of the District over the sur- 
face of this alley, and interpose no 
obstacle to the performance of its 
duty under the law.” Per Robb, J., 
in Scheuch vy. District of Columbia, 
supra. 

{d] Market street. — (1) That 
there is a market in the street, wheth- 
er authorized or unauthorized, does 
not exempt the District from liabil- 


ity for its unsafe condition. O’Dwyer 
vy. Northern Market Co., 24 App. 
(D. C.) 81, 87. (2) If the District 


did establish the market, “its duty 
became all the more imperative to 
see that the street was kept in a 
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Thereafter the temporary board. of 
audit was authorized to issue to claimants cer- 
tificates of indebtedness, which were to be ex- 
changed for bonds.?5 


exercise of power beyond the District boundaries.%* 
Where the board of education is guilty of action- 
able negligence, the action will lie against the Dis- 


[§ 54] C. Defects or Obstructions in Public 
The District is responsible for the safe 
condition of its public ways and is liable for in- 
juries due to negligence in the performance of this 
duty, where it is chargeable with actual or construc- 
tive notice,#? but not in the absence of notice.*? 
The rules in relation to what constitutes notice are 
the same as those in connection with municipal 
corporations generally.?? 
of an insurer,** but the same as that of other mu- 
nicipal corporations.** 
path leading from the sidewalk proper to the build- 


The lability is not that 
Such liability extends to a 


safe and proper condition. If it did 
not establish a market, but suffered 
one to be carried on in the street 
in violation of law and the rights 
of the public, the occupation of the 
street by the market dealers was a 
nuisance which it was its duty to 
abate, and for which, if anyone was 
injured thereby, it was liable to be 
held for damages... . There is no 
difference in principle between a dan- 
gerous obstruction in the street re- 
sulting from a hole or excavation 
and an equally dangerous obstruction 
resulting from matter thereon which 
is liable to cause one to slip and 
to be injured. The duty of the 
municipality is to keep the streets 
from all obstructions of every kind; 
and we know of no law or principle 
of justice that would exempt the 
municipality from the performance of 
that duty on the ground that there 
is a market, whether public or pri- 
vate, in the neighborhood.” Per 
Morris, J., in O’Dwyer v. Northern 
Market Co., supra. 

[e] A special policeman employed 
by private persons may recover for 
personal injuries due to a defective 
sidewalk on his beat. Klopfer v. Dis- 
trict of Columbia, 25 App. (D. C.) 


41. 

{f] Constructive notice when 
shown is as effectual as actual no- 
tice. Domer v. District of Columbia, 
21 App. (D. C.) 284; District of Co- 
lumbia v. Bolling, 4 App. (D. C.) 
397; Clark v. District of Columbia, 14 
BE C79: 

{g] Proximate cause.—The negli- 
gent construction of a sidewalk so 
that passing street cars project one 
or two feet over it is the proximate 
cause of a street car striking a pe- 
destrian on such sidewalk. District 
of Columbia v. Sullivan, 11 App. 
(D, C.) 533. 

41. District of Columbia v. Payne, 
13 App. (D. C.) 500; District of Co- 
lumbia v. Boswell, 6 App. (D. C.) 402; 


Clark v. District of Columbia, 14 
DsCwt9: 
42. See Municipal Corporations 


[28 Cye 1384]. 

[a] Steam roller.—While it is the 
duty of the District to give notice 
of the presence of a steam roller on 
the streets, a view of the object in 
time to avoid it without injury 
amounts to notice. District of Co- 
lumbia v. Moulton, 182 U. S. 576, 21 
SCt 840, 45 L. ed. 1237. 

Notice generally see Notice [29 
Cyc 1110]. 

43. District of Columbia v. Moul- 
ton, 182 U. S. 576, 21 SCt 840, 45 L. 
ed. 1237; Scott v. District of Colum- 
bia, 27 App. (D. e 413; District of 
Columbia v. Boswell, 6 App. (D. C.) 
402. ‘ 

44. Clark v. District of Columbia, 
41D) Gris 
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ing line.4° The District is not required to keep the 
streets free from snow and ice at all times.*° In 
making publie improvements the District is not 
liable where the work is done in a proper and rea- 
sonably careful manner to avoid injury, and the 
means and instruments employed are reasonably 
adapted to the accomplishment of the undertaking, 
and are not of an unnecessarily dangerous char- 
acter.47 There are certain permissible obstructions 
to sidewalks, the mere presence of which will not 
render the District liable for injuries in connection 
therewith.48 In such ease there is no duty to illu- 
minate especially the place of the obstruction or to 
place there a police officer to warn pedestrians,*? 
The District of Columbia is not liable for a defect 
in a reservation owned and controlled by the fed- 
eral government.*° 

[§ 55] D. Defects or Obstructions in Sewers 


DISTRICT OF COLUMBIA — | 


[§§ 54-57 


or Drains.®! In the making or the alteration of a 
plan for the sewer or drainage system the exercise 
of the judgment and discretion of the commission- 
ers will not render the District responsible,®* but 
there is liability for negligence in the actual con- 
struction or repair of sewers.°* 

[§ 56] E. Condition or Use of Public Build- 
ings and Other Public Property and Places.5* The 
district is not liable for negligence in the main- 
tenance of a building used for the performance of 


} duties of a public or governmental character,®® ex- 


cept where a nuisance is created.®® 

Bathing beach. The District is not liable for the 
safety of a bathing beach to the same degree that it 
is for the safety of public ways and parks;°" there 
is no duty to mark the depth of the ‘water so as to 
guard bathers from venturing too far.°® 


XII. ACTIONS AND SPECIAL PROCEEDINGS °° 


[§ 57] Actions for torts of the District are gov- 
erned by the rules applicable generally to actions 
for torts of municipal corporations.°° The District 
may sue and be sued in its corporate character.°*! 
Congress as the supreme legislative power of the 
district may waive conditions precedent to recovery 
by contractors.®? 


District should be brought in its name and not in the 
name of the commissioners.** However, the com- 
missioners may sue in equity in their official eapac- 
ity to remove obstructions and encroachments on 
public property under their control and regula- 
tion.®> Where congress directs the commissioners 
to institute special proceedings they may sue in 


Parties,’* All ordinary actions on behalf of the | their names or in that of the District.°° When a 

45. Dotey v. District of Columbia, 49. Wolff v. District of Columbia, ] of itself’ (District of Columbia v. 
25 App. (D. C.) 232. See also supra|196 U. S. 152, 25 SCt 198, 49 LL. ed.| Tyrrell, supra). 

39. 426. Nuisances generally see Nuisances 

[a] Reason for rule.—‘‘The con- [29 Cye 1143]. 


tention of the appellee would tend to 
throw upon the adjacent owner the 


50. District of Columbla v. Coale, 
30 App..(D. C.) 143. 


57. McGraw v. District of Colum- 


burden of keeping the portion of the 
sidewalk leading to his house, and 
any water plug that may have been 
constructed therein by the municipal 
authorities, in safe condition. That 
is the necessary result of their ar- 


gument; for if they themselves are 
not responsible, then the adjacent 
owner must, or at least should be, 


or else no one is responsible for dan- 
gerous obstructions on certain parts 
of the public highways of the city of 
Washington. The argument is not 
advanced in so many words, but that 
is the result of it; and the result is 


sufficient to show the absurdity of 
the contention.” Per Morris, J., in 
Dotey v. District of Columbia, 25 
App. (D, C.) 282, 236. 


46. Clark v. District of Columbia, 
14 D. C. 79. See generally Municipal 
Corporations [28 Cyc 1372]. 

[a] Reason for rule.—‘‘Such an 
undertaking would be incapable of 


performance, and is simply impos- 
sible.’ Per Cartter, J., in Clark v. 
én De C. 79, 


Distriet of Columbia, 
8 


47. District of Columbia v. Moul- 
ton, 182 U. S. 576, 21 SCt-840, 45 Li. ed. 


1287; District of Columbia v. Ashton, 
14. App. (D. C.) 571. 
[a] Steam roller.—(1) The right 


to use a steam roller on a public 
street for the purpose of repair nec- 
essarily includes the right to retain 
it on the street until a reasonable 
time after the necessity for the use 


of the machine has terminated. Dis- 
trict of Columbia v. Moulton, 182 
U. S. 576, 21 SCt 840, 45 L. ed. 1287. 


(2) The temporary disability of the 
machine is immaterial. District of 
Columbia v. Moulton, supra. 

48. Wolff v. District of Columbia, 
196 U. S. 152, 25 SCt+198, 49 L. ed. 
426 [aff 21 App. (D. C.) 464. 69 LRA 
88]; Howes v. District of Columbia, 
2 App. (D. C.) 188. 

[a] Application. — Stepping-stone 
or carriage block. Wolff v. District 
of Columbia, 196 U. S. 152, 25 SCt 
198, 49 L. ed, 426 [aff 21 App. (D. C.) 
464. 69 LRA 88]. 

Obstructions see also supra § 40. 


{a] Proximity to sidewalk.—|bia, 3 App. (D. C.) 405, 25 LRA 
Where a pedestrian is injured by an| 691. 
obstruction on a reservation it makes 58. McGraw y. District of Colum- 
no difference how near it is to the} bia, 3 App, (D. .C.) 405, 25 LRA 
sidewalk. District of Columbia v. | 691. ' 
Cuale, 80 App. (D. C.) 143. [a] Reason for rule—‘“It is com- 


Control of reservations see supra § 


51. See generally Municipal Cor- 
porations [28 Cyc 1312]. 

52. Johnston v. District of Colum- 
bia, 118 U. S. 19, 6 SCt 923, 30 L. ed. 
75; District of Columbia v. Cropley, 
28 App. (D. C.) 282. 

53. Johnston vy. District of Colum- 
Dies 118 U. S. 19, 6 SCt 923, 30 L. ed. 


54. See generally Municipal Cor- 
porations [28 Cyc 1307]. 

55, District of Columbia v.- Tyr- 
rel], 41 App. (D. C.) 4638; Brown vy. 
District of Columbia, 29 App. EDAC?) 
273. 25 LRANS 98, 

[a] Particular injuries. — Injury 
from defective fire house to person 
present by invitation. Brown v. Dis- 
trict of Columbia, 29 App. (D. CGC.) 273, 
Ys LRANS 98. See also supra §§ 21, 


Lb] “Phat the title to the pbuilding 
is in the District is immaterial. Dis- 
trict of Columbia v. Tyrrell, 41 App. 
(D. CG.) 463. 

56. Roth v. ae hia of Columbia, 
16 App. (D. C.) 3 

[a] Reason et rule-——The per- 
formance of .public duties does. not 
require the perpetration of a nuis- 


ance. Roth vy. District of Columbia, 
16 App. (D. C.) 328. 
[b] The absence of profit or ad- 


vantage from such maintenance is 
immaterial. Koth v. District of Co- 
lumbia, 16 App. (D. C.) 323. 

[c] What constitutes nuisance.— 
(1) The law of nuisance is not ap- 
plicable to an explosion caused by a 
leaking gas pipe in a school build- 
ing, resulting in personal injuries 
(District of Columbia v. Tyrrell, 41 
App. (D. C.) 468, 476), (2) since 
“there was no wrongful act as a re- 
sult of which the gas was permit- 
ted to escape and become a nuisance 
to the public outside of the build- 
ing, working discomfort or danger 


mon experience that the bed of a 
river is in course of constant change; 
and that in places the sand and earth 
are accumulated, in other places ex- 
cavated or depressed and holes and 
ravines formed even in a_ single 
night. It cannot be that there is any 
duty imposed upon the municipality 
that charges it with knowledge of 
these mutations and requires it to 
warn the public against them.” Per 
Morris, J., in MeGraw v. District of 
Columbia, 3 App. (D. C.) 405, 409, 25 
LRA 691. 


59. See generally Actions 1 C. J. 
p 916; Municipal Corporations [28 
Cyc 1755]. 


District as garnishee see Garnish- 
ment [20 Cyc, 988]. 

Limitation of actions against Dis- 
trict see Limitations of Actions [25 
Cyc 1009). 


Recovery in court of claims see 
eat Courts. 
See Municipal Corporations 


[28 nye 1446). 
61. Metropolitan R. Co. vy. District 
of Columbia, 132 U.S. 1, 10 SCt 19, 33 


L, ed, 231; U.S. v. Cella, 87 App. 
(D. C.) 423; McBride v. Ross, 18 App. 
(DuG,) 76. 

Mag Neitzey v. U. S., 17° Ct..Cl. 


Conditions precedent generally see 
Actions §§ 72-88; Municipal Corpora- 
tions [28 Cyc 1757]. 


63. Parties generally see Parties 
[380,Cye 1]; unicipal Corporations 
[28 Cye 1761]. 

Official designation of District see 
supra § 5, 

Parties to taxpayers’ action see 
supra § 49 

64. McBride v. Ross, 13 App. 
(D, C.)_ 76; 


65. Guerin v. Macfarland, 27 App. 
(D. C.) 478; McBride v. Ross, 13 App. 


>) 576, 
Ray weg tase, v. Moore, 32 App. 


For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number, 


§ 57] DISTRICT OF 
commissioner goes out of office it is correct practice 
to eall the attention of the court to the fact and to 
procure a formal order substituting his successor as 
a party,®’ but such an order is not an absolute 
necessity as long as two of the commissioners re- 
main in office.66 The commissioners do not succeed 
the former board of public works as parties to a 
suit in equity, where no process has been issued 
or served on them.®? - 

Pleading.“° Municipal regulations may be set out 
in substance,"+ but should be carefully identified so 
that they may be found without difficulty.7? 

Judicial notice*? will be taken of the acts of 
congress affecting the District,’* even by the state 
courts,”> but not of municipal regulations.”® 

Presumptions.7”7 The court will assume that a 


*DISTRINGAS. A writ directed to the sheriff, 
commanding him to distrain one of his goods and 
chattels to enforce a compliance with what is re- 
quired of him. Also a writ issued against the party 
who is condemned by the judgment to do, or to re- 
frain from doing, something specified in the judg- 
ment.? It was also used to compel an appearance 
where the party could not be found, and in equity 
may be availed of to compel the appearance of a 
corporation aggregate.’ 

Distringas juratores. A writ commanding the 
sheriff to have the bodies of the jurors, or to dis- 
train them by their lands and goods, that they 
may appear upon the day appointed.t 

Distringas nuper vice comitem, A writ to distrain 
the goods of a person who lately filled the office of 
sheriff, to compel him to do some act which he 
ought to have done before leaving the office.® 
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public way under the supervision and control of 
the District was not encroached on by an officer of 
the federal government without the consent of the 
District authorities.78 

The sufficiency of evidence is governed by the 
general rules applicable thereto.7® 

Costs.8° The District or the commissioners in 
suits instituted by them may not recover as items 
of costs fees that they have not paid because they 
have been exempted therefrom,®*! but their exemp- 
tion does not preclude liability to reimburse the 
other party who has actually paid such fees in 
an action successfully prosecuted against them.8? 
When the commissioners act on behalf of the Dis- 
trict the costs should be allowed against it, not 
against them individually.®* 


Distringas vice comitem. <A writ of distringas, di- 
rected to the coroner, which may be issued against a 
sheriff if he neglects to execute a writ of venditioni 
exponas.® 

DISTRUST.’ 

DISTURB. The word has a well-known legal 
signification, and means to throw into disorder or 
confusion ;° to derange;!° to derange quiet and or- 
der;'1 to interrupt the settled state’ of;'* to excite 
from a state of rest;!* to render uneasy;1* to throw 
into disorder;® to move from a state of rest or 
regular order;*® to interrupt;17 to throw out of 
course or order.18 

Disturbed. Agitated;!® injured ;° roused from a 
state of repose;*4 molested;*? interrupted;?% hin- 
dered ;?* perplexed ;7° disquieted ;2¢ turned aside or 
diverted.” 


DISTURBANCE.”® Anything which throws into 


67. McBride v. Ross, 13 App.] show that defendant held a wharf] Kaolin Mfg. Co., 131 N. C. 536, 540, 

(D. C.) 576. See also Abatement and] under a lease from the city of Wash-| 42 SE 983]. 

Revival §§ 230, 238. ington. District of Columbia v. John- ll. Lancaster v. State, 53 Ala. 398, 
68. McBride v. Ross, 13 App.| son, 14 D. C. 120. 399, 25 AmR 625 

GD; C9) B76. 80. See generally Costs 15 C. J. 12. Webster D. [quot Watkins v. 
69. .Tompkins v. Mandel, 10 D. C.| 1; Municipal Corporations [28 Cyc] Kaolin Mfg. Co., 131 N. C. 536, 540, 42 


268. See also Abatement and Re-| 1774]. 
vival § 231. 81. 

70. See generally Pleading [31 Cyc 
1]; Municipal Corporations [28 Cye 82. 
1765]. GD.wG;) 412. 


Brown v. Macfarland, 22 App. 
(D. C.) 412 (dictum). 
Brown vy. Macfarland, 22 App. 


SE 983; Edwards v. Thrash, 26 Okl. 
472, 485, 109 P 832, 188 AmSR 975; 
coe v. Nease, 46 Or. 433, 442, 80 P 
897]. 

13. Webster D. [quot Watkins v. 


- 


phrases). 


71. District of Columbia v. Petty, 83. Brown v. Macfarland, 22 App.| Kaolin Mfg. Co., 131 N. C. 536, 540, 42 
37 App. (D. C.) 156. @D! CG.) 412: SE 983; State v. Nease, 46 Or. 433, 

Pleading municipal ordinances see 1. Fiedler v. Bambrick Bros. Con- 442, 80 P 897]. 

Municipal Corporations [28 Cyc 393].| str. Co., 162 Mo. A. 528, 539, 142 SW 14. Webster D. [quot State v. 
72. District of Columbia v. Petty, | 1111. Nease, 46 Or. 433, 442, 80 P 897]. 
37 App. (BD. C.) 156: 2. Avery v. Iberville Police Jury, 15. Peo. v. Malone, 156 App. Div. 
73. See generally Evidence [16 Cye|15 La. Ann. 10, 12, 141 NYS 149. < 
849]. [a] Tlustration —A notary, com- 1 Peo. v. Malone, 156 App. Div. 
74. International Text-Book Co. v.| missioned by the judge of the court} 10, 12, 141 NYS 149 x 
District of Columbia, 35 App. (D. C.) |of probate to make the partition of 17. Peo. v. Malone, 156 App. Div. 
307; Brown v. District of Columbia, |} community property, is the ministe-| 10, 12, 141 NYS 149. p 
29 App. (D. C.) 273, 25 LRANS 98, rial officer of the court, and on his 18. Peo. v. Malone, 156 App. Div. 

75. Bayly v. Chubb, 16 Gratt. (57]| certificate of a refusal by the party) 10, 12, 141 NYS 149. 

Va.) 284. in custody of the property to produce 19. Richardson v. State, 5 Tex. 

[a] Partieular statute.——Act es-| the same, a distringas may be issued| A. 470, 472. 
tablishing a court. Milliken v. Dot-|to enforce a compliance. Stewart v. 20. Watkins v. Kaolin Mfg. Co., 
son, 117 App. Div. 527,.102 NYS 564| Pickard, 1 Rob. (La.) 415, 417. To}131 N. C. 536, 540, 43 SE 983. 

{app dism 195 N. Y. 523 mem, 89 NE|same effect Traverso v. Row, 11 La. {a] “Disturbed in body.”—Wat- 
1105 mem]. See supra § 10 note| 494. kins v..Kaolin Mfg. Co., 131 N. C. 536, 
85. 3. Fiedler ov. Bambrick  Bros.| 540, 42 SE 983. 

76. District of Columbia v. Petty, cana Cass 162 Mo. A. 528, 539, 142 21. Richardson vy. State, 5 Tex. A. 
37 App. (D. C.) i156 (carefully consid- | SW 1 470, 472. 
ering the authorities). But see In- 4 Bisck L. D. [cit 3 Blackstone 22. Richardson v. State, 5 Tex. A. 
ternational Text-Book Co. v. Dis-|Comm. p 354]. 470, 472. 
trict of Columbia, 35 App. (D. C.) 5. Black L. D.; Dis. op. Doe v. 23. Richardson y. State, 5 Tex, A. 
307 (where the court took judicial | Miller, 6 U. C. Q. B. 426, 458 (where | 470, 2. 
notice of a police regulation without] it was said: ‘“|It] lies either to sell 24. Richardson v. State, 5 Tex. A. 
considering ~he propriety of its_ac-|and bring in the money, or to sell | 470, 472. ‘ 
tion). See generally Municipal Cor-| and pay the money, to the new sher- 25. Richardson v. State, 5 Tex. A. 
porations [28 Cyc 393]. iff, his successor’’). 470, 472. 

77. See generally Evidence [16 6 Black L. D 26. Richardson v. State, 5 Tex. A. 
Cyc 1050]; Municipal Corporations 7. See Discredit ante p 1133. 470, 472._ 

[28 Cye 17701. 8. State v. Stuth, 11 Wash. 423, 27. Richardson y. State, 5 Tex. A. 

78. Scheuch v. District of Colum-| 425, 39 P 665. 470, 472. 
bia. 44 App. (D. C.) 118. 9. Webster D. [quot Watkins v. 28. Disturbance: 

79. See generally Evidence [17] Kaolin Mfg. Co., 131 N. C. 536, 540, 42 | Common see Common Lands § 59. 
Cyc cha Municipal Corporations [28|SE 983; State v. Nease, 46 Or. 433, | Corporate franchise, injunction to re- 
Cyc 177 Ly}; 442, 80 P 897]. strain see Injunctions [22 Cyc 

{a] Evidence held sufficient to 10. Webster D. [quot Watkins v. 1201]. 

* By Witt1AM MorTIMER CROWTHER (Distringas— Disturbance inclusive except the Spanish words and 
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confusion things settled, which interrupts the move- | ments, pursuits, or thoughts of another.?® 


Tenant’s ete 4 fee Landlord and 
Tenant [24 Cyc 1055]. 

See also Breach rg the Peace § 4; 
Disorderly Conduct §§ 1-14; Dis- 
turbance of Public Meetings § 1; 
Riot [34 Cye 1771]. 

29. Varney v. French, 19 N. H. 233, 
237 (where it is said: “So if it dis- 
tract his [a person’s] attention, call 
his mind off from one train of 
thought, and divert it to another, it 
may be said to disturb him. A thou- 
sand things might or might not dis- 
turb others, in fact, according to 
their then existing pursuit, and this 
renders it an extremely difficult thing 
to lay down a general rule, which 
shall definitely settle what is or is 
not a disturbance’’). 

[a] “Intimidating, alarming, and 
disturbing, in the sense the words 
are obviously used by the legislature, 


as well as according to their legal 
signification, imply the use of phys- 
ical force or menace, and involve a 
breach of the peace.” Embry v. 
Com., 79 Ky. 439, 441. 

[b] “Disturbance in body” equiva- 
lent to “personal injuries.”—Watkins 
v. Kaolin Mfg. Co., 131 N. C. 536, 540, 
42 SE 983. 

[c] Of easement.—‘The owner of 
an easement, in the full enjoyment 
thereof, is not regarded by the courts 
generally, either of England or of 
the United States, or by the text- 
writers, as being in possession of the 
land upon which the intangible right 
rests. Moreover, when such owner 
is deprived of his right he is not 
referred to as having been dispos- 
sessed of the land; the act is referred 
to as an ‘interference,’ ‘obstruction’ or 
‘disturbance’ of the easement.” Kan- 


sas, etc., R, Co. v. Burns, 70 Kan, 627, 
632, 79 P 238. See also Hasements 
(14 Cye 1211]. 

{d] Of a right.—A “disturbance” 
of a right cannot necessarily of it- 
self be held to mean a refusal of per- 
mission to exercise such right. “A 
refusal, unaccompanied with threats, 
express or implied, is a bare nega- 
tion, it has nothing active in its 
nature, nor can it fairly be implied, 
that the person who refused, had it 
in contemplation to do any unlawful 
act. He may doubt the right of him 
who asked permission, and intend to 
take his remedy at law, in case that 
person proceeded to the exercise of 
the right; and surely, such an intent 
could be no legal disturbance. ... 
A bare refusal amounted to a dis- 
turbance.” Downing v. Baldwin, 1 
Serg. & R. (Pa.) 298, 3038. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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DISTURBANCE OF PUBLIC MEETINGS 


By JAmes JoHN Lewis * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1388] 


_ ANALYSIS 


I. DEFINITION, NATURE, AND ELEMENTS OF THE OFFENSE [{§ 1-22] p 1388 
A. In General [§§ 1-2] p 1388 


1. At Common Law [§ 1] p 1388 
2. Under Statutes [§..2] p 1388 
B. Meetings Protected [§§ 3-15] p 138& 
1. In General [§ 3] p 1388 
2. Religious Meetings [§§ 4-11] p 1389 
a. In General [§ 4] p 1389 
b. What Constitutes a Religious Meeting [§§ 5-11] p 1389 
(1) In General [§ 5] p 1389 
(2) Necessity of Congregation [§ 6] p 1389 
(3) Organization or Incorporation [§ 7] p 1389 
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I. DEFINITION, NATURE, 


{$6 1] A. In General—l. At Common Law. 
The offense of disturbing a public meeting seems 
to have been but slightly developed at common law, 
and it is not clear to what meetings the law af- 
fords its protection, nor what acts of disturbance 
are penalized, although it has been said that ‘‘it is 
a misdemeanor at common law wantonly to disturb 
an assemblage of persons met together for any law- 
ful purpose, particularly meetings of a distinctly 
moral or benevolent character.’’ ? 

[§ 2] 2. Under Statutes. The offense of dis- 
turbing public meetings is defined in most, if not 
all, of the states by statute.2 Such statutes, defining 
the offense and providing another remedy, are 


1. State v. Watkins, 123 Tenn. 
502, 504, 130 SW 839, 30 LRANS 829. 
To same effect Com, v. Hoxey, 1€ 


10, 141 NYS 149 


to Rico 35. 


AN 


-designated meetings are protected.’ 


N. Y.—Peo. v. Malone, 156 App. Div. 


Porto Rico.—Peo. v. Vilaro, 13 Por- 


Expulsion of offender: 
From religious meeting see Religious Societies [34 
Cye 1124]. 
From theater see Theaters and Shows [38 Cyc 252]. 
Nuisance see Nuisances [29 Cye 1143]. 
Riot see Riot [34 Cye 1170]. 
maar y kis assembly see Unlawful Assembly [39 Cyc 


Witnesses: 
Credibility and impeachment see Witnesses [40 Cyc 
2555 et seq]. 
Examination of see Witnesses [40 Cyc 2406]. 
Qualifications of see Witnesses [40 Cyc 2192 et seq]. 
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usually merely cumulative and do not take away 
the common-law remedy by indictment.® 

[§ 3] B. Meetings Protected—1. In General. 
At common law the disturbance of a religious meet- 
ing,t a town meeting,® or a meeting of school di- 
rectors was punishable as a misdemeanor. In some 
states the statutes are comprehensively framed and 
make it a penal offense to disturb any lawful and 
peaceable assembly.? In others, however, only 
Instances of 
meetings protected include meetings for amuse- 
ment,® or for social,’° moral,1! or benevolent pur- 
poses,!? funerals,1® political meetings,!* religious 
meetings,!® schools or school meetings,!® and tem- 


cred music is not a meeting “for the 
promotion of a moral and benevolent 
object.” State v. Gager, 28 Conn. 232. 

[b] A political meeting is not a 


hy tak 385; Campbell v. Com., 59 Pa. 


Particular kinds of meetings pro- 
tected see infra § 3 

2. See statutory provisions. 
also infra § 3. 

[a] Sufficiency of definition —(1) 
A statute providing that any per- 
son who shall “molest or disturb” 
any meeting of inhabitants of the 
state met together for any _ lawful 
purpose shall be fined sufficiently 
defines the crime. State v. Oskins, 
28 Ind. 364 [overr Marvin v. State, 
19 Ind. 181]. (2) The same is true 
of a statute providing that every 
person who shall disturb any relig- 
ious society when meeting together 
in public worship shall be fined. State 
v. Stuth, 11 Wash. 423, 39 P 665. 

Ordinance defining offense see Mu- 
nicipal Corporations [28 Cyc 692]. 

3. Talladega v. Fitzpatrick, 133 
Ala. 613, 32 S 252; Steinert v. Sobey, 
14 App. Div. 505, 44 NYS 146; Peo. 
v. Crowley, 23 Hun (N. Y.) 412; Peo. 
v. Degey, 2 Wheel. Cr. (N. Y.) 135; 
State v, Watkins, 123 Tenn. 502, 130 
SW 839, 30 LRANS 829. 

Effect of statutes as abrogating 
common law see Criminal Law §§ 23- 
25; and Common Law § 15. 

4 See infra § 4. 

5. Com. v. Hoxey, 16 Mass. 385. 
6. Campbell v. Com., 59 Pa. 266. 
ib Ind.—State v. Oskins, 28 Ind. 
Mass.—Com. vy. Porter, 1 Gray 476. 
Mo.—State v. Steele, 74 Mo. A. 5; 
State v. Haynes, 39 Mo. A. 569 (a fu- 

neral). 


See 


Wis.—Von Livres v. State, 96 Wis. 
671, 71 NW 104 

La] Piewiehancs of students’ class 
meeting.—It seems that the disturb- 
ance of a lawful meeting of a class 
of a university by the introduction 
of a deadly gas into the room where 
the meeting was assembled is an of- 
fense within the New York statute. 
Bes v. Seaman, 8 Misc. 152, 29 NYS 
° 5 

8. See statutory provisions. 
ae Ala.—Smith v. State, 63 Ala. 

Mass) —Com. vy. Porter, 1 Gray 476. 

N. C.—State v. Starnes, 151 N. C. 
724, 66 SE 347, 19 AnnCas 448. 


Tex.—Anderson v. State, (Cr.) 20 
SW 358 ‘ 

Eng.— Clifford v. Brandon, 2 
Campb. 358. 1 ; 

[a] MTllustrations.—(1) pieipies: 
and musical exhibitions. Com. Vv. 
Porter, 1 Gray (Mass.) 476. ‘(2) Pic- 


nics and gatherings of similar char- 
acter. State v. Starnes, 151 N.C. 
724, 66 SE 347, 19 AnnCas 448. 
A festival. Ancerson v. State, (Tex. 
Cr.) 20 SW 358. (4) Theaters. Clif- 
ford v. Brandon, 2 Campb. 358. 

10. Rex v. Lavoie, 21 Que. Super. 
128, 6 CanCrCas 39. 

11. Cases infra note 12. . 

12. State v. Gager, 28 Conn. 232; 
Com. v. Gennerette, 10 Pa. Super. 
598; State v. Watkins, 123 Tenn. 502, 
130 SW 839, 30 LRANS 829; Rex v. 


Lavoie, 21 Que. Super. 128, 6 CanCr 
Cas 39. 
[a] A meeting for culture in sa- 


meeting for moral or benevolent pur- 
poses. Rex v. Lavoie, 21 Que. Super. 
128, 6 CanCrCas 39. 

13. -State v, Haynes, 39 Mo. A. 
569: Rex v. Cheere, 4 B. & C. 902, 10 
ECL 851, 107 Reprint 1294. 

14. Com. v. Porter, 1 Gray (Mass.) 
476; Peo. v. Malone, 156 App. Div. 
10, ‘141 NYS 149; Rex v. Lavoie, 21 
Que. Super. 128, 6 CanCrCas 39. 

15. See infra § 4. 

16. McCright v State, 110 Ga. 261, 
34 SE 368; Huffman v. State, 95 Ga. 
469, 20 SE 216; Kendall v. State, 9 
Ga. A. 794, 72 SE 164; Gazaway v. 
State, 9 Ga, A. 194, 70 SE 978; State 
v. Spray, 113 N. C. 686, 18 SE 700; 
pe agar v: Barber, 18 R. I. 459, 28 A 

[a] A singing school (1) is within 
the protection of a statute prohibit- 
ing the disturbance of schools. State 
v. Gager, 26 Conn. 607. (2) It is 
also within the protection of a stat- 
ute making it an offense to disturb 
“any meeting ...for any lawful 
purpore.” State v. Oskins, 28 Ind. 


{b] Private writing schools are 
within the protection of the statute. 
State v. Leighton, 35 Me. 195. 

{c] Sunday schools (1) are pro- 
tected under that name in some 
states. Clay v. State, 4 Ga. A. 142, 
60 SE 1028; Hubbard v. State, 32 
Tex. Cr. 389, 24 SW 30. (2) In others 
they are protected as being religious 
meetings. See infra § 10. 

[d| What constitutes a school or 
school meeting.—(1) There must be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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perance meetin 

[§ 4] 2. Btigious Meetings—a. In General. 
The disturbance of a meeting for religious worship 
is an indictable offense at common law.8 

Statutes. In England statutes were passed to 
protect dissenters in their worship, because their 
assembly was unlawful,!® but in the United States 
such legislation is not required.2° In most of the 
states, however, statutes have been passed for the 
protection of persons assembled for worship and for 
the punishment of their disturbers.*!. Similar stat- 
utes are also in force in Canada,?? the Philippines,?® 
and Porto Rico.** 

[§ 5] b.. What Constitutes a Religious Meet- 
ing—(1) In General. A ‘‘religious meeting’’ has 
been defined as ‘‘an assemblage of people met for 
the purpose of performing acts of adoration to the 
Supreme Being, or to perform religious services in 
recognition of God as an object.of worship, love, 
and obedience, it matters not the faith with respect 
to the Deity entertained by the persons so assem- 
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‘‘religious worship’’ are used interchangeably in 
some statutes as having the same meaning.*°  Or- 
dinarily the requisites of a religious meeting, which 
is entitled to be protected from disturbance, are 
stated in very general terms so as to cover any 
congregation of persons lawfully assembled for re- 
ligious worship.** 

[§ 6] (2) Necessity of Congregation. The 
mere disturbance of ‘‘religious worship’’ is not 
sufficient; there must be a disturbance of a ‘‘con- 
gregation assembled for religious worship,’’ 2% but 
if there is a congregation, the assembly will be pro- 
tected whether it is large or small.?® 

[§ 7] (8) Organization or Incorporation. All 
religious societies, without regard to whether they 
are incorporated, are within the terms of a statute 
prohibiting a disturbance of their meetings,®® and 
even an unorganized body assembled in good faith 
for religious worship is protected.** 

[§ 8] (4) Citizenship of Congregation. By 
statute it is an essential element of the offense that 


bled.”??° The terms ‘‘religious 


a teacher to constitute a school. A 
meeting of persons to sing together 
for their common improvement in the 
art of singing, but without a teacher, 
is not a school. State v. Gager, 28 
Conn. 232, 235 (where the court said: 
“Meetings of this kind, for mutual 
culture and improvement in sacred 
and church music, are, we suppose, 
of frequent occurrence in every 
neighborhood, and it would be an 
abuse of language to call such meet- 
ings ‘schools’”). (2) “Necessarily a 
school has no existence except during 
the periods when it is assembled as 
such, and it must necessarily be com- 
posed of teacher and pupils.” Gaza- 
way v. State, 9 Ga. A. 194, 195, 196, 
70 SE 978 (recognizing, however, that 
a public school may be either in or- 
dinary or extraordinary session). (3) 
Conn. St. [1857] is expressly limited 
to the disturbance of a school while 
it is in session. State v. Gager, su- 
pra (holding that an indictment must 
allege that the school was in session 
at the time of the disturbance). (4) 
Pen. Code [1910] § 424 prohibiting 
the willful interruption or disturb- 
ance of any public school, or of any 
assemblage or meeting of such 
school, lawfully and peaceably held 
for the purpose of scientific, liter- 
ary, social, or religious improvement, 
“only includes within its protection 
public schools, private schools, Sun- 
day-schools, and ‘any assemblage and 
meeting of any such school’ for the 
purposes mentioned; but it is obvious 
that this section also embraces any 
persons who may be lawfully present 
as spectators or guests at any of the 
exercises of any of these schools, 
either public or private,” and the leg- 
islature intended the provisions to 
be extended “to occasions which nat- 
urally arise in the history of every 
school, when there is an assemblage 
of visitors who occupy only that re- 
lation to the school.” Gazaway v. 
State, supra (where the objection was 
that “the statute does not penalize 
the disturbance of a congregation of 
persons, even though they be assem- 
bled at a schoolhouse, and for liter- 
ary, scientific, social, or religious im- 
provement’). (5) A slight of hand 
performance given at a sehoolhouse 
by a traveling performer under an 
arrangement with the trustees is no 
“a school meeting for the purpose o 
scientific, literary, social, or religious 
-improvement within the meaning of a 
statute protecting such meétings 
from disturbance. Harwell y-lmtets, 
10 Ga, ae 72 SE 936. 

School as religious meeting see in- 
fra § 10. 


17. Com. v. Porter, 1 Gray (Mass.) 
476 (where it was held that a stat- 
ute enacted to prevent the disturb- 
ance of schools and public meetings, 


* ’ 


meetings’’ 


and providing for the punishment of 
every person who shall willfully in- 
terrupt or disturb any school or oth- 
er assembly of people meet for a law- 
ful purpose, includes temperance 
meetings). 

1 U. S—U. S. v. Brooks, 24 F. 
Cas. No. 14,655, 4 Cranch C. C. 427. 

Ala.—Talladega v. Fitzpatrick, 133 
Ala. 613, 32 S 252. 

Ark.—State v. Wright, 41 Ark. 410, 
48 AmR 43. 

Del.—State v. Smith, 5 Del, 490. 

N. Y.—Peo. v. Crowley, 23 Hun 412; 
Peo. v. Degey, 2 Wheel. Cr. 135. 

N. C.—State v. Branner, 149 N. C. 
ph a SE 169; State v. Jasper, 15 

Philippine. —U. S. v. Balcorta, 25 
Philippine 273. 

S. C.—Giraham v, Bell, 10 S. C. L. 
278, 9 AmD 687. 

[a] “The principles upon which 
the disturbance of public worship be- 
comes al Offence at common law are 
these: Every man has a perfect 
right to worship God in the manner 
most conformable to the dictates of 
his conscience, and to assemble and 
unite with others in the same act 
of worship, so that he does not in- 
terfere with the equal rights of oth- 
ers. ... And whenever the injury is 
common to an indefinite number of 
persons, so that no one has a greater 
right to sue than another, the pri- 
vate injury is merged in the public 
wrong, and becomes the proper sub- 
ject of public prosecution, as in the 
ease of nuisance and of fraud.... 
The disturbance of public worship 
is an act tending to destroy the pub- 
lic morals, and to excite a breach of 
the peace; and it is a4 common in- 
jury to an indefinite number of per- 
sons, neither of whom could sue 
alone, unless, as in the case of nui- 
sance, he should have received some 
special and peculiar damage over and 
above the common injury sustained 
by the others; it is, therefore, an of- 
fence within the principles before 
stated, and liable to be prosecuted by 
indictment at the common law.” 

S. v. hg ey 24 F. Cas. No. 14,655, 
4 Cranch C. C. 427. 

19. State v. Wright, 41 Ark. 410, 
48 AmR 43. 

20. State v. Wright, 41 Ark. 410, 
48 AmR 43. 

21. See statutory provisions; and 
Heated v. Wright, 41 Ark. 410, 48 "AmR 


22. Rex v. ‘Wasylkapij, 15 Man. 
nat Reid v. Inglis, 12 U. C. C. P. 


U. S. v. Balcorta, 25 Philip- 


23. 
pine 273. 
24. Peo. v. Vilaro, 13 Porto Rico 
9 Okl. Cr. 40, 


35. 
25. Cline v. State, 


130 P 510, 512, 45 LRANS 108. 


and | the persons collected together for religious worship 


26. Cline v. State, 9 Okl. Cr. 40, 
130 P 510, 45 LRANS 108. 
[a] “Religious worship” defined, 


as “where a congregation has as- 
sembled for the purpose of perform- 
ing acts of adoretion to the Supreme 
Being, or to perform religious serv- 
ice in the recognition of God as an 
object of worship, love, and obedi- 
ence.” Green vy. State, (Tex. <Cr.) 
56 SW 915, 916; Wood v. State, 11 
Tex. A. 318, 321. 

{b] The term “religious worship” 
has no technical meaning in a legal 
sense and is not restricted to any 
denominaticn, sect, or mode of re- 
ligious worship. State v. Norris, 59 
N. H. 536; Cline v. State, 9 Okl. Cr. 
40, 1380 P 510, 45 LRANS 108. 

27. Ala.—Stafford v. State, 154 
Ala. 71, 45 S 673; Lancaster v. State, 
53 Ala. 398, 25 AmR 625; Kinney v. 
State, 38 Ala. 224. 

Ark.—State v. Wright, 41 Ark, 410, 
48 AmR 43. 

Ga.—Folds v. State, 123 Ga. 167, 
51 SE 305. 

Ok1. —Cline v. State, 9 Okl. Cr. 40, 
130 P 510, 45 LRANS 108 

Tenn.—Hollingsworth v. State, 5 
Sneed 518. 

Ya.—Com. v. Jennings, 3 Gratt. (44 
Va.) 624. 

See also Laird v. State, 69 Tex. Cr. 
553, 155 SW 260 (holding that persons 
who assembled at a church in the be- 
lief of a rumor that there would be 
preaching constitute a congregation 
assembled for religious worship, even 
though the rumor was false and it 
was contradicted by the preacher). 

28. McDaniel v. State, 5 Ga. A. 
831. 63 SE 919 (holding that proof 
that a congregation was assembled 
at a named church, at which there 
was preaching and the taking up of a 
collection, is, sufficient to show that 
there was “a congregation of per- 
sons lawfully assembled for divine 
service’); Hunt v. State, (Tex. Cr.) 
34 SW 750. 

29. Com. v. Sigman, 2 PaLJ 36, 3 
PaLJ 252, 264 (where the court said: 
“No matter where the place is, or 
what the number may be; so that 
where two or three are gathered to- 
gether to worship Almighty God ac- 
cording to the dictates of their owr 
consciences, the law casts its man- 
tle of security around them and pro- 
teets them from all intentional dis- 
turbance and interruption’); Hol- 
lingsworth v. State, 5 Sneed (Tenn.) 
518. 


30. State Vai, Stuth, 11 Wash, 423, 
39 P 665. 

31. Com, v. Bearse, 132 Mass. 542, 
551, 42 AmR 450 (holding that “how- 
ever informally a camp or field meet- 
ing may _ be arranged, if assembled 
in good faith... it is protected by 
law’’). 


1390 [18C.J.] 
be, to a substantial extent, 
state.®* 


[§ 9] © (5) Name, Creed, and 


ship. The protection of the law extends to all, irre- 
spective of creed, opinion, or mode of worship, if 
not indecent or unlawful, °3 and any assembly met 
for publie worship is protected, although its mem- 
bers are of different creeds and have no distinet 


name.** 


[§ 10] 


ease.27 


32. Cooper y. State, 75 Ind. 62, 63 
(where the court said: “By inadver- 
tence or from some unexplained mo- 
tive of public policy, this act only 
extends its protection to collections 
of persons met together for religious 
worship, when such collections are 
composed, to a substantial extent at 
least, of inhabitants of this State’). 

33. Ala.—Stafford v. State, 154 
Ala. 71, 45 S 673. 

Ind.—Hull v. State, 120 Ind. 153, 
22 NE 117. 
ear J.—Rogers v. Brown, 20 N. J. L. 
Okl.—Cline v. State, 9 Okl. 40, 130 
P 510, 45 LRANS 108. 

Pa.Com. v. Sigman, 2 PaLJR 36, 
3 PaLJ 252. 

Philippine-—U. S. v. Balcorta, 25 
Philippine 273. 

Ahd see Rex v. Wroughton, 3 Burr. 
1683, 97 Reprint 1045 (where Lord 
Mansfield declared: “Otherwise I 
would have it understood, in general, 
that Methodists have a right to the 
protection of this Court, if inter- 
rupted in their decent and quiet de- 
votion; and so have dissenters from 


the Established Church likewise, if 
so disturbed’). 
[a] Tlustrations—(1) A _ Salva- 


tion Army meeting is entitled to pro- 
tection. Hull v. State, 120 Ind. 153, 
22 NE117. (2) A congregation whose 
religious worship consisted merely 
in the reading of verses from the 
Bible is entitled to protection. U.S. 
v. Balcorta, 25 Philippine 273. 

34. State v. Ringer, 6 Blackf. 
(ind.) 109. 

35. Cline v. State, 9 Okl. 40, 130 P 
510, 45 LRANS 108; Hollingsworth 
v. State, 5 Sneed (Tenn.) 518. And 
see Wood vy. State, 11 Tex. A. 318, 
321 (where, holding that a business 
meeting of a church is not a religious 
meeting. the court said: “Despite 
these badges of religious worship, 
the primal object of the assembly 
was business not worship’’). 

36. Wood v. State, 11 Tex. A. 318 
(business meeting of a religious so- 
ciety, although opened with religious 
services). And see Adair v.: State, 
134 Ala. 183, 32 S 326 (holding that a 
meeting for instruction in singing, 
although confined to singing of sa- 
ered songs, is not protected). But 
see State v. Norris, 59 N. H. 536 
(where the frincipal object of the 
camp meeting was the inculcation of 
temperance and total abstinence from 
intoxicating liquors, but each session 
was opened with prayer and the 
reading of the scriptures; and the 
other services were conducted in a 
manner similar to those of a re- 
ligious camp meeting, it was held 
to be a question of fact for the jury 
whether the assemblage convened for 
religious worship). 

37. State v. Norris, 59 N. H. 536; 
Cline v. State, 9 Okl. Cr. 40, 130 P 


inhabitants of the 


(6) Object of Meeting. 
or principal object of the meeting is religious wor- 
ship, the meeting is protected;*° but where it is 
merely incidental the meeting is not protected.*® 
Whether or not a congregation of persons consti- 
tutes a religious meeting assembled for religious 
worship is necessarily largely a question of fact 
depending on the circumstances of the particular 
Protection has been extended to Christmas 
tree celebrations,** business meetings of members ! gun.°° 
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of religious societies,*® although there are cases to 


the contrary,*® and Sunday schools;*! and it has 


Mode of Wor- 
meeting.** 


[§ 11] 


been denied to a singing school,*? and a political 


(7)" Place of Meeting. In most juris- 
dictions a religious meeting is protected, although 
it is not held in a meeting house permanently set 
apart by a religious society for worship.*# 


It may 


be held at a camp ground,*® or in the open air,*® or 


Where the sole 


ship. 
tected—a. 


510, 45 LRANS See aGaeeen v. State, 
(Tex. Cr.) 56 SW 9 

38. Stafford v. sists, 154 Ala. 71, 
45 S 673; Cline v. State, 9 Okl. 40, 130 
P 510, 45 LRANS 108. But see Layne 
v. State, 4 Lea (Tenn.) 199 (holding 
that a Christmas tree and Sunday 
school celebration at which no relig- 
ious services had been appointed, al- 
though speeches were made upon the 
subject of Sunday schools and public 
morality, is not protected). 

39. Kidder v. State, 58 Ind. 68; 
Com. v. Burkhart, 23 Pa. 521; Hol- 
Pee Wore v. State, 5 Sneed (Tenn.) 
518. 

40. State v. Fisher, 25 N. C. 111; 
Wood v. State, 11 Tex. A. 318. 

{a] Dllustrations of meetings not 
protected.—(1) A business meeting 
held immediately following the relig- 
ious service, before the congregation 
had dispersed, but after it was dis- 
missed. State v. Fisher, 25 N. C. 111. 
(2) A meeting of a congregation 
called expressly for business pur- 


poses, although opened with relig- 
ious exercises. Wood v. State, 11 
Tex. A. 318. 

41. State v. Branner, 149 N. C. 


559, 63 SE 169; Martin v. State, 6 
Baxt. (Tenn.) 234; Wyatt v. State, 56 
Tex. Cr. 50, 119 SW 1147; State v. 
Stuth, 11 Wash. 423, 39 P 665. But 
one Layne v. State, 4 Lea (Tenn.) 

Sunday school protected although 
not a religious meeting see supra § 3. 

42. Adair v. State, 134 Ala. 183, 32 
S 326. And see Green v. State, (Tex. 
Cr.) 56 SW 915 (holding that it is 
a question for the jury under the 
particular circumstances whether the 
singing school was a religious meet- 


ing). 

Sin; school protected, as 2a 
oer? ie see supra § 3. 

Rex v. alt 21 Que. Super. 

128° 6 CanCrCas 39. 

44. Ark.—Stratton v. State, 13 
Ark. 688. 
ers J.—Rogers v. Brown, 20 N. J. L. 

N. C.—State v. Swink, 20 N. C. 492. 
But see State v. Starnes, 151 N. C. 
724, 66 SE 347, 19 AnnCas 448 (hold- 
ing where a religious worship was 
being held during a family picnic at 
the home of one of the members of 
the family, when it was disturbed 
by defendant’s pistol shots, that this 


was not a place within the meaning: 


of the statute prohibiting the dis- 
turbance of public worship, that the 
statute intended to protect known 
and regularly established places of 
publie worship within the reasonable 
knowledge of the general public and 
when it is fair to presume that they 
are put upon notice that divine serv- 
ices are likely to be going on when- 
ever numbers of persons are there 
assembled, and does not include an 
exceptional meeting of the above kind 


at a private house.#* 
provide for the protection of the meeting only when 
assembled in a place set apart for religious wor- 


The statute may, however, 


re 19] 8. Time during Which Meeting Pro- 
Commencement of Meeting. It is an of- 
fense to disturb a public meeting either while the 
people are in the act of assembling *® or, where, 
having assembled, the proceedings have ‘not be- 
The statute may, however, provide for the 


which assembles at different places). 

Pa.—Com. v. Sigman, 2 PaLJR 36, 
38 PaLJ 252. 

Tex.—Bush v. State, 6 Tex. A. 421. 

45. Stratton v. State, 13 Ark. 688; 
Rogers v. Brown, 20 ING i de 

46. Stratton v. State, 13 Ark, 688; 
Rogers v. Brown, 20 N. J. L. 119. 

47. Stratton v. State, 13 Ark. 688; 
State v. Swink, 20 N. c. 492; Bush 
v. State, 6 Tex, A. 421. 

48. State v. Schieneman, 64 Mo. 
386; State v. Ellis, 71 Mo. A. 269; 
State v. Fugitt, 66 Mo. A. 625; State 
v. Stegall, 65 Mo. A. 243; State v. 
Kendrick, 21 Mo, A. 507. 

49. Stafford v. State, 154 Ala. 71, 
45 S 673; Lancaster v. State, 53 -Ala. 
398, 25 AmR §25; Daniel v. State, 4 
Ga. A. 844, 62 SE 567 (holding that a 
religious congregation is protected 
“from the very beginning of their as- 
sembling’’);,,Love v. State, 35 Tex. 
Cr, 27, 29 SW 790. 

“To interrupt and disturb a school 
necessarily includes not only acts 
which disturb the school while in 
session but also those which prevent 
the school from assembling. A school 
is as much interrupted or disturbed 
by preventing the assembly, as by 
breaking it up after it is assembled. 
The statute is aimed at the protec- 
ticn and peaceable conduct of 
schools. The fact of calling to or- 
der, therefore, is without signifi- 
cance. It would be a very narrow 
construction of the statute, which 
could neither be justified by its pur- 
pose or language, to say that a dis- 
orderly act after a school had been 
ealled to order would be an inter- 
ruption or disturbance of the school 
and an offence; but one which pre- 
vented both the holding and calling 
to. order of the school would not be 
an interruption or disturbance and 
so no offence at all. . In State v. 
Gager, 28 Conn. 232, the’ statute pro- 
vided only for the disturbance of a 
school ‘while the same is in session,’ 
and the court followed the language 
of the statute. Of course it is not 
to be understood that disorderly 
conduct in a school house, so long a 
time before or after school hours as 
not to interfere with the assembly 
or session of the school, would be a 
violation of the statute.” Douglass 
vy, Barber, 18 R. I. 459, 461, 28 A 805. 

[a] The people to some consider- 
able number must be collected at or 
about the time when worship is 
about to be commenced and in the 
place where it is to be had, in order 
to make a disturbance of them in- 
dictable; it is not sufficient that they 
be in the act of coming together. 
State v. Bryson, 82 N. C. 576. 

50. Ga.—Tanner v. State, 126 Ga. 
77, 54 SE 914. . 

N. C—State v. Bryson, 82 N. C. 
576; State v. Ramsay, 78 N. C. ae 

R. I—Douglass v. Barber, 18 R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 12-17] DISTURBANCE OF 


protection of a meeting only where it is in session 
at the time of the disturbance.*! 

[§ 13] b. Intermission or Adjournment. A 
public meeting is protected during an intermission, 
recess, or adjournment of the meeting.®? So it has 
been held that, where a camp meeting was disturbed 
by defendant at night after the religious exercise 
for the day had been closed and suspended until the 
following day, and after the people had retired to 
rest, the meeting was within the protection of the 
statute.°* But it has also been held that such a 
ease is not within the statute.** 

[§ 14] ¢. Close of Meeting. The meeting is 
protected from unlawful disturbance, not only until 
the proceedings are closed and the assembly is dis- 
missed, but until there is a dispersion of the people, 
and they cease to be an assembly.®> The statute 
may extend its protection to the meeting so long 
as any part of the congregation” temains on the 
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[§ 15] 4. Lawful Conduct of Meeting. It is an 
essential element of the offense that the assembly 
disturbed should have been conducting itself in a 
lawful manner.®8 

[§ 16] C. Persons Protected. It constitutes the 
offense to disturb persons lawfully present at the 
meeting, although they are not taking part in the 
proceedings.®? Persons may withdraw from a meet- 
ing for a temporary purpose without necessarily 
ceasing to be entitled to the protection of the meet- 
ing.®° 

[§ 17] D. What Constitutes Disturbance—1. 
In General. The term ‘‘disturbance’’ may be de- 
fined as any conduct which, being contrary to the 
usages of the particular sort of meeting and class of 
persons assembled, interferes with its due progress 
and services, or is annoying to the congregation in 
whole or in part.*t And a meeting may be said to 
be ‘‘disturbed’’ when it is agitated, aroused from 


premises.5® 


an assembly ‘‘met for religious worship, 
protected after the meeting is dismissed.°* 


459, 28 A 805. 

Tex.—Freeman y. State, (Cr.) 44 
oa 170; Dawson v. State, 7 Tex. A. 

Va.—Com. v. Jennings, 3 Gratt. (44 
Va.) 624. 

[a] Applications of jrule.—(1) 
Where the congregation assembled 
outside a church but no survice was 
held owing to defendant’s acts in pre- 
venting ihem from _ entering the 
church the meeting was held entitled 
to protection. Tanner v. State, 126 
Ga. 77, 54 SE 914. (2) Where the 
congregation had assembled but a 
person prevented the services from 
taking place by speaking without 
leave, such person is_ indictable. 
State v. Ramsey, 78 N. C. 448. (3) 
Where a congregation assembled for 
a religious meeting under an honest 
but mistaken belief that such meet- 
ing was to be held, the assembly is 
protected. Haynes v. State, 71 Tex. 
Cr. 31, 159 SW 1059; Laird v. State, 
69 Tex. Cr. 553, 155 SW 260. 

51. State v. Gager, 28 Conn. 232. 
And see Gazaway v. State, 9 Ga. A. 
194, 196, 70 SE 978 (holding that an 
indictment charging a disturbance 
“‘at a public school at Beason’s 
schoolhouse,’ after the joinder of 
issue withcut demurrer, can only be 
held to mean that the public school 
was in session—either in ordinary or 
extraordinary session. .. . Necessar- 
ily a school has no existence except 
during the period when it is assem- 
bled as such’). 

52. Ellis v. State. 10 Ala. A. 252, 
65 S 412; Folds v. State, 123 Ga. 167, 
51 SE 305; Com. v. Jennings, 3 Gratt. 
(44 Va.) 624. 

[a] Application of rule—Where 2 
congregation assembled for religious 
worship and after the morning serv- 
ice adiourned for dinner on _ the 
grounds, with the intention of re- 
turning to the church for an after- 
noon service, and the act occurred 
during the intermission, it was held 
that in the contemplation of the stat- 
ute the congregation had not dis- 
persed while partaking of its meal 
and was assembled for divine wor- 
ship. Ellis v. State, 10 Ala. A. 252, 
65 S 412: Folds v. State, 123 Ga. 167, 
51 SE 305. 

53. Ball v. State, 67 Miss. 358, 7 
S 353; Com. v. Jennings, 3 Gratt. (44 
Va.) 624. 

54. State v. Edwards, 32 Mo. 548. 

55. Ala.—Stafford v. State, 154 
Ala. 71, 45 S 673: Lancaster v. State, 
53 Ala. 398, 25 AmR 625. 

Ga.—Brown v. State. 14 Ga. A. 21, 
80 SE 26: Daniel v. State, 4 Ga. A. 
844. 62 SE 567. 

Ind.—State v. Lusk. 68 Ind. 264; 
State v. Snyder, 14 Ind. 429. 

Tenn.—Williams v. State, 3 Sneed 
313 [eit Lowry v. State, Tenn. Un- 

‘ A 


Where, however, the statute protects 


?? it is not 


rep.]. 

Tex.—Haynes v. State, 71 Tex. Cr. 
31, 159 SW 1059; Freeman v. State, 
(Cr.) 44 SW 1706; Dawson v. State, 7 
Tex. A. 59. 

Va.—Com. vy. Jennings, 3 Gratt. (44 


Va.) 624. 
And see Wall v. Lee, 34 N. Y. 
141, 150 (where, in an action for 


trespass for being ejected from a 
church for disturbing the congrega- 
tion, it was contended that plaintiff's 
acts did not constitute a disturbance 
because they were committed after 
the sermon was over and while a col- 
lection was being taken, but the con- 
gregation had not been dismissed, 
and the court said: “The act of dis- 
turbance is within the statute, if the 
assemblage has met for the purposes 
of religious worship. The religious 
services need not have been actually 
in progress’’). 

[a] Applications of rule.—(1) Al- 
though the congregation has been 
dismissed, it is an offense to create 
a disturbance while a portion of the 
people still remain in the house, and 
before a reasonable time has elapsed 
for their dispersal. Kinney v. State, 
38 Ala. 224. (2) A congregation is 
protected while it remains assembled 
around the house to administer to 
the wants of its domestic animals 
and to prepare and eat its own meals. 
Minter v. State, 104 Fa. 743, 30 SE 
989. (3) A meeting is not protected, 
however, where the services have 
been concluded ten minutes, and the 
lights in the church have been ex- 
tinguished, and some of the congre- 
gation have gone home and others 
are on the way or in the act of leav- 
ing. State v. Davis, 126 N. C. 1059, 
35 SE 600. 

56. Haynes v. States, 71 Tex. Cr. 
31, 159 SW 1059; Love v. State, 35 
Tex. Cr. 27, 29 SW 790; Dawson v. 
State, 7 Tex. A. 59. 

57. State v. Jones, 53 Mo. 486; 
State v. Edwards, 32 Mo. 548; State 
= Leonard, 141 Mo. A. 416, 125 SW 

4 


“After the minister in charge dis- 
misses his congregation, it then ceas- 
es to be a congregation met for re- 
ligious worship. There must be some 
point of time when the purpose for 
which the congregation met is end- 
ed: and that time has always been 
understood to be when the head of 
the congregation dismisses it.” State 
v. Jones, 53 Mo. 486, 489. 

[a] Application of rule.—Proof of 
a disturbance of a congregation after 
it has been dismissed, but before it 
has left the building, is insufficient 
to sustain a conviction of disturbing 


the peace of a congregation met to-| 


gether for religicus worship. State 
v. peconard, 141 Mo. A. 416, 125 SW 
234. 


a state of repose, molested, interrupted, hindered, 
perplexed, disquieted, or diverted from the object 
of the assembly.* 


“To disturb’’ is ‘‘to throw 


58. Kizzia v. State, 38 Tex. Cr. 
319, 43 SW 86; Hunt v. State, (Tex. 
Cr.) 34 SW 1750; Nash v. State, 32 
Tex. Cr. 368, 24 SW 32; Mullinix v. 
State, 32 Tex. Cr. 116, 22 SW 407. 

[a] Applications of rule.—(1) 
Where one of the members of a re- 
ligious society was in the habit at 
their meetings of praying for de- 
fendant by name in a loud voice as 
being a very wicked and mean per- 
son, and at the religious meeting 
which was disturbed had been un- 
usually zealous in praying for de- 
fendant’s lost condition, it was held 
that the question whether the meet- 
ing was being lawfully conducted 
should have been submitted to the ju- 
ry. Nash. v. State, 32 Tex. Cr. 368, 24 
SW 32. (2) It is not an offense to 
obstruct and prevent a clergyman 
from preaching in a church in which 
he has no lawful right to hold serv- 


ore Rex v. Wasylkapij, 15- Man. 
59. Aaair v. State, 134 Ala. 183, 


32 S 326; Gazaway v. State, 9 Ga. A. 
194, 70 SE 978 (holding that the per- 
sons protected include “any persons 
who may be lawfully present as spec- 
tators or guests at any of the exer- 
cises of any of” the schools men- 
tioned in the statute); Com. v. Por- 
ter, 1 Gray (Mass.) 476, 479 (where, 
in speaking of dramatic and musical 
exhibitions, the court said: ‘“Visit- 
ors and auditors are encouraged to 


pay their money for admission, to a 
scene of enjoyment, if not improve- 
ment, which, whatever other judg- 
ment may be formed of it, all will 
agree, is a lawful assembly. Shall 
not proprietors, authors, composers, 
artists, visitors and all other persons 
interested, be protected in _ their 
rights, against wilful disturbance, by 
the operation of that law, which 
gives them their rights’). 

60. Adair v. State, 134 Ala. 183, 32 
S 326 (holding that persons who have 
withdrawn from the meeting may 
still form a part of it, if the with- 
drawal was for a temporary purpose, 
and they intend to return, and are in 
close proximity); Taylor v. State, 1 
Ga. A. 539, 57 SE 1049. 

[a] Presumptions—(1) There is 
no presumption that persons loiter- 
ing outside of a meeting house are 
not a part of the assembly. Adair v. 
State, 134 Ala. 183, 32 S 326. (2) 
There is no presumption that persons 
sitting outside of a meeting house 
engaged in conversation not connect- 
ed with worship are not a part of the 


assembly. Adair v. State, 134 Ala. 
183, 32 S 326. 

61. State v. Mancini, 91 Vt. 507, 
101 A 581, 583; State v. Stuth, 11 


Wash. 423, 425, 39 P 665. 
ae Richardson v. State,.5 Tex. A. 
| 470. 
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into disorder, to move from a state of rest or 
regular order, to interrupt, to throw out of course 
But what shall constitute an inter- 
ruption or disturbance of a public meeting cannot 
easily be brought within a definition applicable 
And it has even been said that the 


or order.’’ & 


to all ecases.®4 


term ‘‘disturbing religious worship 
The disturbance may 
be effected by carrying a weapon into the meet- 


herent or definite import.® 


DISTURBANCE OF PUBLIC MEETINGS 


?? has no in- 


ing,®* acts of violence,®’ and indecent language or 


63. Peo. vy. Malone, 156 App. Div. 
10, 12, 141 NYS 149. 
64. Com. v. Porter, 1 Gray (Mass.) 


6. 

[a] For example.—(1) It seems 
that an audience at a theater may 
ery down a play or other perform- 
ance which they dislike, but their 
censure or approbation, although it 
may be noisy, mtst not be riotous. 
Clifford v. Brandon, 2 Campb. 358; 
Gregory v. Brunswick, 1 C. & K. 24, 
47 ECL 24; Rex v. Forbes, 1 Crawf. 
P. D. C. C. 157, (2) Where a person 
is invited to a spiritualistic meeting 
to investigate, he has a right to use 
reasonable means for that purpose 
without his acts constituting a dis- 
turbance of a religious meeting. Peo, 
v. Hughes, 116 Mich. 80, 74 NW 309. 
(3) Where a person interrupts the 
speaker at a political meeting, even 
though the audience in consequence 
thereof raises a tumult, he does not 
in the eye of the law disturb the 
meeting so long as the interruption 
is consented to, expressly or by im- 
plication, by the speaker and chair- 
man of the meeting, but such inter- 
ruption persisted in afler such con- 
sent is withdrawn constitutes a dis- 
turbance of the meeting. Peo. v. Ma- 
lone, 156 App. Div. 10, 141 NYS 149. 


65. Com. v. Jacobs,.3 Ky. Op. 76. 

66. State v. Wilforth, 74 Mo. 528, 
41 AmR 330; Gozy v. State, 34 Tex. 
Cr. 146, 29 SW 783. 

67. Smith v. State, 67 Miss. 116, 
7S 208. 

[a] Tllustrations.—(1) Assaulting 
another with a shovel. Stafford v. 
State, 154 Ala. 71, 45 S 673. (2) En- 


gaging in a fight within a few feet 
of a religious meeting. Goulding v. 
State, 82 Ala. 48, 2S 478. (3) Where 
a person, as one of a committee ap- 
pointed by the church authorities to 
notify a clergyman not to preach, 
proceeds further and snatches the 
clergyman from the pulpit and 
threatens him with a whipping if he 
attempts to preach. Coleman v. 
State, 4 Ga. A. 786, 62.SE 487. (4) 
Assault and battery and profane lan- 
guage. Smith v. State, 67 Miss. 116, 
7S 208. (5) Riot within forty feet 
of church meeting. State v. Jones, 
77S. C. 385, 58 SH 8. (6) Throwing 
a jug through a church window. 
Haynes v. State, 71 Tex. Cr. 31, 159 
SW 1059; Laird v. State, 69 Tex. Cr. 
558, 155 SW 260. (7) Threatening 
to assault a congregation with a club 
if they do not stop the service. U.S. 
v. Balcorta, 25 Philippine 273. 

68. Taffe v. State, 90 Ga. 459, 16 
SE 204. 

{a] Tllustrations.—(1) The offense 
is committed by defendant’s taking a 
woman’s hat and placing it under 
him, as if he were using the same as 
a chamber pot. State v. Bledsoe, 47 
Ark. 233, 1 SW 149. (2) “Fussing 
and cussing” outside a church or 
place of worship and so near thereto 
as to disturb any member of the con- 
gregation assembled inside and en- 
gaged in divine service Taylor v. 
State, 7 Ga. A. 603, 67"SE 684. (3) 
Making an indecent and vulgar noise 
like breaking wind at a _ religious 
meeting. Taffe v. State, 90 Ga. 459, 
16 SE 204. (4) Willfully putting 
“hot drops” on a dog in attendance 
outside of a church door, whereby 
he ran into the church, and by yelp- 
ing and barking and scraping him- 


self on the floor, disturbed the con- 
gregation. Winnard v. State, (Tex. 
Cr.) 30 SW 555. (5) A person is not 
guilty of “rude or indecent behavior” 
where he merely strikes back at an- 
other by whom he is insulted and as- 
saulted, although he might have 
avoided a continuance of the dif- 
ficulty by withdrawing from it with- 
out peril to himself. Reeves v. State, 
96 Ala. “33, 11 S 296. 

69. Folds v. State, 123 Ga. 167, 51 
SE 308%, jxichols v. State, 103 Ga. 61, 
29 SE 

[a] rilcweratione of indecent act- 
ing.—(1) Shooting a pistol near a 
religious meeting constituted inde- 
cent acting. Folds v. State, 123 Ga. 
167, 51 SE 305. (2) Talking or whis- 
pering so as to disturb the congrega- 
tion, and also any attempt to inter- 
rupt the communion of the Lord’s 
Supper, constitutes indecent acting. 
Michols v. State, 103 Ga. 61, 29 SE 
431. 

70. ee eae sd v. State, 20 Ga. A. 
83, 92. SH 542 

Tll.—Meyers v. Baker, 120 Ill. 567, 
12 NE 79, 60 AmR 580. 

Ind.—State v. Solomon, 33 Ind. 450. 

Mass.—Com. v. Bearse, 132 Mass. 
542, 42 AmR 450. 

N. H.—State v. Cate, 58 N. H. 240. 
vor J.—Rogers v. Brown, 20 N. J. L. 

Pa.—Kramer yv. Marks, 64 Pa. 151; 
Fetter v. Wilt, 46 Pa. 457. 

R. I.—State v. Read, 12 R. I. 1387. 

Tenn.—Riggs v. State, 7 Lea, 475; 
West v. State, 9 Humphr. 66. 

[a]. Sale of what articles prohib- 
ited.—(1) Intoxicating liquors only. 
Kramer v. Marks, 64 Pa. 151; Fetter 
v. Wilt, 46 Pa. 457. (2) The prohibi- 
tion is generally directed in terms 
agairfist the sale of any articles of 
traffic, with a special enumeration of 
intoxicating liquors, and is usually 
construed to penalize the sale, not 
only of liquors, but of any other ar- 
ticle of traffic. State v. Solomon, 33 
Ind. 450; Rogers v. Brown, 20 N. J. L. 
on Riggs v. State, 7 Lea (Tenn.) 
7 


{b] Sale in course of established 
business.—Pen. Code (1910) § 423, 
does not apply to a sale in the course 
of an established business within one 
mile of a place of worship in a camp 
ground, but was intended to protect 


persons* assembled at such camp 
ground for worship from interrup- 
tion by every passing vendor. Nee- 


ly v. State, 20 Ga. A. 83, 92 SE 542. 
[ce] Place of sale—In a prosecu- 
tion under Pen. Code (1910) § 423, 
for selling goods “within one mile 
of the place of worship in a camp- 
ground,” the ‘state need: not show 
that the sale was made “in the camp- 
ground,” that language referring to 
the place of worship and not to the 
place where the articles are_ sold. 
neo. v. State, 20 Ga. A. 83, 92 SE 
542. 
[d] The sale of merchandise is 
the gist of the offense; it is immate- 
rial whether the sale disturbs the 
assembly. State v. Cate, 58 N. H. 
240. But see Cline v. State, 9 Okl. 
Cr. 40, 44, 130 P 510, 45 LRANS 108 
(where the court said: “The theory 
of the law is that the doing of these 
prohibited things within such close 
proximity to the place of such meet- 
ings is inconsistent with and viola- 
tive of the spirit and harmony of 
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conduct.°® Where a statute penalizes the disturb- 
ance of religious worship by ‘‘indecent acting,’’ 
the words are used in a relative sense and sionify 
any conduct which, being contrary to the usages of 
the particular class of worshippers, interferes with 
their services or annoys the congregation.® 
a disturbance may be created by selling goods with- 
in a prohibited distance of a meeting,’? and in 
various other ways." 


So too 


Notice to desist from eon- 


such meetings, and the law therefore 
necessarily implies a disturbance 
therefrom”); West v. State 9 
Humphr. (Tenn.) 66 (holding that, if 
in fact the assembly is disturbed by 
the noise made by those who attend 
the sale, the seller is guilty of dis- 
turbing the meeting, although the dis- 
turbance is not occasioned by his own 


acts). 
prio Cem. v. Porter, 1 Gray (Mass.) 
[a] Illustrations of matters con- 


stituting a disturbance.—(1) Wear- 
ing a false mustache. Williams v. 
State, 83 Ala. 68, 3 S 743. (2) In- 
dulging in violent, passionate, and 
ill-tempered discourse, insulting to 
the assemblage or part thereof. Lan- 
caster v. State, 53 Ala. 398, 25 AmR 
625. (3) Cursing and swearing in a 
loud and vociferous manner. Kinney 
v. State, 38 Ala. 225; Copping v. 
State, 7 Tex. A. 61. (4) Insulting 
and offensive language spoken to one 
worshipper in a low tone or whisper 
when the congregation was engaged 
in singing, and which was unheard 
and unnoticed by all of such congre- 
gation except the person to whom it 
was addressed. State v. Wright; 41 
Ark. 414, 48 AmR 43. (5) Talking 
and acting in a manner calculated 
to disturb, insult, and interrupt. 
State v. Hinson, 31 Ark. 638; Chis- 
holm v. State, (Tex. Cr.) 24 SW 646. 
(6) Appearing at a place of divine 
worship, while the people are assem- 
bled for worship, intoxicated or in 
any manner under the influence of 
intoxicating liquors. Harrell  v. 
State, 9 Ga. A. 624, 71 SE 1030. (7) 
Where defendant interrupts a min- 
ister while preaching to compliment 
his sermon, by going into the pulpit 
to do so. Shirley v. State, 1 Ga. A 
143, 57 SE 912. (8) Boisterous lan- 
guage or conduct. Stewart v. State, 
31 Ga. 232; State v. Lusk, 68 Ind. 264; 
Com. v. Porter, 1 Gray (Mass.) 476; 
State v. Jones, 53 Mo. 486; Freeman 
v. State, (Tex. Cr.) 44 SW 170; Can- 
trell v. State, (Tex. Cr.) 29 SW 42; 
Friedlander v. State, 7 Tex. A. 205. 
(9) Entering with a cigar in the 
mouth and refusing to remove the 
hat on request. Hull v. State, 120 
Ind. 158, 22 NE 117. (10) Firing of 
pistols and boisterous conduct in and 
around camp ground. Ball v. State, 
67 Miss. 358, 7 S 353. (11) Cursing, 
fighting, and sacrilegious conduct. 
Cline v. State, 9 Okl. Cr. 40, 130 P 
510, 45 LRANS 108. (12) Conduct of 
a person who has been expelled from 
membership’ in a church in insisting 
upon stating his grievances at a sub- 
sequent meeting for worship. State 
v. Ramsay, 78 N. C. 448. (13) Pro- 
pounding questions during service to 
the officiatirg clergyman, as to an al- 
lusion in his sermon. Wall v. Lee, 
34 N. Y. 145. (14) Acts of a suffra- 
gette in refusing to resume her seat 
In a political meeting after she had 
been requested to do so by the chair- 
man and the speaker, who had de- 
clined her request to discuss woman 
suffrage. Peo. v. Malone, 156 App. 
Div. 10, 141 NYS 149. (15) Cursing 
at the church door. Holmes v. State, 
39 Tex. Cr. 231, 45 SW 487, 73 AmSR 
921. (16) Cracking and eating nuts. 
Hunt v. State, 3 Tex. A. 116, 30 AmR . 
126. (17) “Rude or indecent beha- 
vior.” Peo. v. Pietri, 22 Porto Rico 
602. (18) Playing a phonograph in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 17-21] 


tinuing the disturbing acts is not necessary,‘? ex- 
cept where so provided by statute.7? 
a disturbance of a religious meeting it is not neces- 
sary that the services be discontinued because of 
the improper conduct;"* nor is it necessary that the 
members of a congregation, whose attention was 
distracted by the improper conduct, should be 


annoyed thereby.”® 


[§ 18] 2. Proximate Cause of Disturbance. 
amount to the offense, the improper conduct must 
have been the proximate cause of the disturbance 


of the meeting.”® 


[§ 19] 38. Preventing Assembly. 


a house near the church with the 
horn directed toward the church 
while religious services are going on. 
Peo. v. Vilaro, 13 Porto Rico 35. (19) 
Driving up to the door of the Sunday 
school a poor and shabby horse and 
buggy for the purpose of mortifying 
the owner and causing the children 
to laugh. Watt v. State, 56 Tex. Cr. 
50, 119 SW 1147. (20) Reading writ- 
ten protest against ordination of 
clergyman. Kensit v. St. Paul’s Ca- 
thedral, [1905] 2 K. B. 249, 20 Cox 
C. C, 829. (21) Interrupting a relig- 
ious service by attempting to induce 


the congregation to leave. Moore v. 
Gauthier, 14 Que. K. B. 530. (22) 
Taking beer to a dance. State v. 


Mancini, 91 Vt. 507, 101 A 581. 

{b] Illustrations of matters not 
constituting a disturbance. — (1) 
Where defendant befouled prosecu- 
tor’s wagon while prosecutor was at- 
tending a religious meeting, but pros- 
ecutor had no knowledge of defend- 
ant’s act until he had left the meet- 
ing and reached his conveyance, de- 
fendant was not guilty of disturbing 
a religious meeting. Cox v. State, 
136 Ala. 94, 24 S$ 168. (2) Defendant 
was not guilty of disturbing public 
worship, where he used no profane 
and obscene language, but merely 
protested against abuse of himself 
and his followers, who had come to 
the meeting house expecting to hear 
him preach. Jackson v. State, (Ga. 
A.) 95 SEH 302. (38) A clergyman is 
not guilty of disturbing divine wor- 
ship because merely by his preach- 
ing upon an occasion, when he bona 
fide claims the right to do so, anoth- 
er is prevented from occupying the 
same pulpit. Woodall v. State, 4 Ga. 
A. 783, 62 SE 485. (4) Talking out- 
side of a church where a congrega- 
tion cf persons was lawfully assem- 
bled for divine services, which the 
evidence failed to show was suf- 
ficiently loud to disturb such congre- 
gation or any member thereof, 
does not constitute an offense within 
the statute. Taylor v. State, 1 Ga. 
A. 539, 57 SE 1049. (5) The an- 
nouncement to a congregation assem- 
bled for public worship, by a third 
person, that defendant was engaged 
in a fight near the church, which had 
the effect of stopping the service 
temporarily, such fight occurring at 
such a distance that the congrega- 
tion, while in the church, could not 
hear it, is not “disturbing public 
worship” within the North Carolina 
statute. State v. Kirby, 108 N. C. 
772, 12 SE 1045. (6) To sing in 
church as a choir, although in viola- 
tion of the orders of the pastor, is 
not a disturbance. Com. v. McDole, 
2 Pa. Dist. 370. 

72. Lancaster v. State, 53 Ala. 
398, 25 AmR 625. 

78. Com. v, Hoxey, 16 Mass, 385 
(holding that the penalty imposed by 
St. [1875] c 75 § 6, for disorderly 
behavior in town meetings, does not 
attach unless the offender persists in 
such behavior after notice from the 
moderator, and does not withdraw 
from the meeting after being re- 
quested so to do by the moderator). 

74. Johnson v. State, 92 Ala. 82, 9 
S 539 (where it is held that a meet- 
ing is “disturbed” if an intoxicated 
person goes into a church and uses 

\ - 


- 
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To constitute 


To 


It has been 


profane language in a low tone, thus 
attracting the attention of the con- 
gregation and minister, although he 
does not thereby interrupt the serv- 
ices); Shirley v. State, 1 Ga. A. 143, 
57 SE 912; Peo. v. Vilaro, 13 Porto 
Rigo 35; McElroy v. State, 25 Tex. 


“The offense may be committed 
without necessarily stopping or hin- 
dering the progress of a worshipping 
assembly in effecting the objects and 
purposes for which such assembly 


has met.” Brown y. State, 46 Ala. 
175, 186. 
75. Holt v. State, 1 Baxt. (Tenn.) 


192; McElroy v. State, 25 Tex. 507. 

[a] Reason for rule.—‘“The gra- 
vamen of the offense is, the indul- 
gence of improper conduct, and the 
attracting of the attention of any 
part of the assembly thereby; and 
when these facts concur the offense 
is complete.’ Holt v. State, 1 Baxt. 
(Tenn.) 192, 194. 

76. Cox v. State, 136 Ala. 94, 34S 
168; State v. Kirby, 108 N. C. 772, 12 
SE 1045; Winnard v. State, (Tex. Cr.) 
30 SW 555. 

[a] Acts constituting proximate 
cause of disturbance.—Where de- 
fendant during a religious meeting 
furnished ‘hot drops” to some boys 
who put them on a dog which ran 
into the church, and, by barking, 
yelping, and scraping himself on the 
floor, disturbed the congregation, de- 


fendant caused the _ disturbance. 
Riser abe v. State, (Tex. Cr.) 30 SW 
[b] Acts not proximate cause of 


disturbance.—(1) Interference with 
the wagon of a person attending re- 
ligious services is not a disturbance 
of the assembly, although the owner, 
apprehending that some _ mischief 
might be done to the vehicle, left the 
assembly for the purpose of prevent- 
ing it, where he had no knowledge 
that the act was being, or had been, 
committed, until he reached the con- 
veyance. Cox v. State, 136 Ala. 94, 
384 S 168. (2) Engaging in a fight 
outside of a church is not a disturb- 
ance of public worship, where the 
meeting was not interrupted until a 
third person reported the fight to 
the congregation. State v. Kirby, 108 
N. C. 772, 12 SE 1045. 

77. Davis v. State, (Miss.) 16 S 
277; State v. Spray, 113 N. C. 686, 18 
SE 700; Com. v. Underkoffer, 11 Pa. 


Co. 589. 
[a] Illustrations —(1) To lock 


the door of 2 church before the con- 


gregation has assembled and thereby 
keep them out is not a disturbance 
of religious worship. Com. v. Under- 
koffer; 11 ‘Pa, Co..689. (2). To take 
possession of a schoolhouse when 
there are no pupils fresent, and to 
forbid the teacher to use the building, 
although the school is thereby pre- 
vented from assembling, is not a 
willful disturbance of the _ school. 
cepa v. Spray, 113 N. C. 686, 18 S. E. 


78. Douglass v. Barber, 18 R. I. 
459, 28 A 805. 

Claim cf ownership of building as 
justification for excluding assembly 
see infra § 26. 

Preventing meeting after 
have assembled see supra § 1 

79. State v. Jones, 77 S. C. 385, 58 


a lied 
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held that to prevent persons from assembling as a 
body is not a disturbance of a meeting.77 
has also been held that a school is as much dis- 
turbed by preventing the assembly as by breaking 
it up after it has assembled.7§ 

[§ 20] 4. Extent of Disturbance. 
of disturbing a religious meeting may consist in 
disturbing the congregation,’® or any part thereof,®° 
or the minister or clerk.*! 

[§ 21] 5. Place of Disturbance. 
of the offender at the time he disturbs the meeting 
is not usually an element of the offense;’? but the 
rule is otherwise where a statute prohibits certain 


But it 


The offense 


The locality 


SE 8 (where the congregation was 
broken up by a riot); U.S. v. Baleor- 
ta, 25 Philippine 273; Cockreham v. 
State, 7 Humphr. (Tenn.) 11. 

80. Walker v. State, 103 Ark. 336, 
341, 146 SW 862, AnnCas1914B 739 
(holding that “a disturbance of a sin- 
gle member of a congregation as- 
sembled for religious worship, in 
contemplation of law, is a disturb- 
ance of the congregation’); State v. 
Wright, 41 Ark. 410, 48 AmR 43; 
Nichols v. State, 103 Ga. 61, 29 SE 
431; Pope v. State, 6 Ga. A. 786, 65 
SE 813; Taylor v. State, 6 Ga. A. 603, 
67 SE 684; McDaniel vy. State, 5 Ga. 
A. 831, 63 SE 919; Daniel v. State, 4 
Ga. A. 844, 62 SE 567; Cockreham v. 
State, 7 Humphr. (Tenn.) 11; McEl- 
roy v. State, 25 Tex. 507 (holding 
that a finding that the congregation 
was disturbed is justified by evidence 
that two members were disturbed); 
Wyatt v: State, 56 Tex. Cr. 50; 119 
SW .1147; Young v. State, (Tex. Cr.) 
44 SW 507; McVea v. State, 35 Tex. 
Cr. 1, 26 SW 834, 28 SW 469. 

[a] Beason for rule.—‘“‘Every in- 
dividual worshipper in the congre- 
gation, as well as the entire congre- 
gation, is protected by the object and 
policy of our statutes, from rude and 
profane disturbance during the sol- 
emn moments of public worship. And 
he who thus disturbs one worshipper 
cannot, in reason or in law, allege 
that he has not disturbed a congre- 
gation while engaged in public wor- 
ship. The protection intended by the 
law would amount to little if the con- 
gregation might in detail, through 
each of the individuals composing it, 
be disturbed with impunity.” Per 


Reese, J., in Cockreham vy. State, 7 
Humphr. (Tenn.) il, 13; Nichols v. 
State, 103 Ga, 61, 29 SE 431. 


{b] A disturbance of a consider- 
able part of the congregation by 
making a noise that could be heard 
all over the house would certainly 
be a disturbance contemplated by the 
statute. McElroy v. State, 25 Tex. 
507 (holding that a “disturbance” of 
a religious congyegation is shown by 
the fact that defendant entered a 
ehurch with a large stick in his 
hand, and afterward went outside and 
used profane language in a tone of 
voice loud enough to be heard over 
the church, which disturbed certain 
persons, although not shown to have 
disturbed the entire congregation; 
Clark v. State, (Tex. Cr.) 78 SW 1078. 

81. U.S. v. Brooks, 24 F. Cas. No. 
14,655, « Cranch C. C. 427; Peo. v. 
Crowley, 23 Hun (N .Y.) 412; Peo. v. 
Degey, 2 Wheel. Cr. (N. Y.) 135. 

82. Daniel v. State, 4 Ga. A. 844, 
62 SE 567; Warren v. State, 3 Heisk, 
(Tenn.) 269 [overr State v. Doty, 5 
Coldw. (Tenn.) 33]; State r. Jones, 
77 S. C.. 385, 58 SE 8.  S&nd_ see 
Holmes v. State, 39 Tex. Cr. 231, 45 
SW 487, 73 AmSR 921 (holding that 
the evidence was_ sufficient to sSus- 
tain conviction, although it was in 
conflict as to whether the disturbance 
occurred in the church, at the door 
of the church, or en route to a school- 
house a few steps away). . 

“No matter whether this inten- 
tional disturbance and interruption 
is in the house, around the house, at 
the doors, or at the windows or in 
the midst of them or near them, it is 
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acts within a specified distance of a public assem- 
bly,8* such as the sale of goods within a prohibited 

distance of a religious meeting.®# 

[§ 22] E. Intention, Willfulness, and Malice.*® 
Intent. A specific intent to disturb a meeting is 
not a necessary element of the offense.8* It is suf- 
ficient if the act which disturbed the meeting was 
intentionally done,®? and the natural tendency of the 
act was to disturb the meeting,®® since in such case 
the law will presume an intent to disturb the 
meeting,®® and such presumption cannot be rebutted 
by showing a secret intention not to disturb the 
meeting..° If the act was done, not by design, 
but through accident ®! or mistake,®? or through 
ignorance of the fact that a meeting was assembled, 
there is no crime.°* 

Willfulness. In many jurisdictions the statutes 
make willfulness an essential element of the of- 
fense.°* The term ‘‘willfully’’ as used in these 
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statutes may be defined as being synonymous with 

‘‘intentionally,’’?®> ‘‘designedly,’’? 8 or ‘‘without 
lawful excuse.’’ ®* Willfulness may include legal 
malice,®* although it is not a necessary element in 
some jurisdictions,®® but in others it is a necessary 
element.1. The act of disturbance may be willful 
within the meaning of ‘the statutes, although it was 
done through carelessness and recklessness,? but the 
fact that the act was done carelessly or recklessly 
is not sufficient to make it willful.? 

Willfully, maliciously, or contemptuously. Where 
the statute uses the terms ‘‘willfully,’’ ‘‘malicious- 
ly,’’? or ‘‘contemptuously,’’? in the disjunctive, it is 
sufficient if either of these elements is present.* 

Malice. In some jurisdictions malice is made an 
element of the offense by statute.© Malice may be 
presumed, however, from the nature and circum- 
stances of the disturbance.® 


II. DEFENSES 


{[§ 23] A. In General. There is nothing pecu- 
liar to the crime of disturbing public meetings with 


respect to such conventional defenses as former 
jeopardy, statute of limitations, and the like, and 


equally a violation of this law.’”’ Com. 


r Sigman, 2 PaLJR 36, 3 PaLJ 252, 
64. 

83. See supra § 17. 

84. See supra § 17. 

85. Allegation of, in indictment 


or information see infra § 34. 

86. Stafford v. State, 154 Ala. 71, 
45 S 673; Talladega v. Fitzpatrick, 
133 Ala. 613, 32S 252; Salter v. State, 
99 Ala. 207, 13 S 535; Williams v. 
State, 83 Ala. 68, 3 S 743; Ellis v. 
State, 10 Ala. A. 252, 65 S 412; West 
v. State, 105 Ark. 175, 150 SW 695; 
Walker v. State, 103 Ark. 336, 146 
SW 862, AnnCas1914B 739; State v. 
Ramsay, 78 N. C. 448; Wright v. 
State, 8 Lea (Tenn.) 563; West v. 
State, 9 Humphr. (Tenn.) 66. Com- 
pare Com. v. Phillips, 11 KyL 370 
(holding that where an indictment 
charged a disturbance “by talking, 
moving about, and by indecent acts, 
in a church congregation, and in the 
sight and hearing of said congrega- 
tion, thereby disturbing and an- 
noying said congregation,” the in- 
dictment is insufficient “as it is 
not alleged that the talking or acts 
were done maliciously or willfully or 
even that there was any intent on 
the part of the defendant to disturb 
the congregation’’). 

87. Talladega vy. Fitzpatrick, 133 
Ala. 618, 32 S 252; Lancaster v. State, 
53 Ala. 398, 25 AmR 625; West v. 
State, 105 Ark. 175, 150 SW _ 695; 
Walker v. State, 103 Ark. 336, 146 SW 
862, AnnCas1914B 739; Taylor. v. 
State, 1 Ga. A. 539, 57 SE 1049; Peo. 
v. Malone, 156 App. Div. 10, 141 NYS 
149. But see State v. Jacobs, 103 
N. C. 397, 9 SE 404 (holding that the 
disturbance must be not only actual 
and voluntary but wanton). 

88. Stafford v. State, 154 Ala. 71, 
45 S 673; Talladega v. Fitzpatrick, 
133 Ala. 613, 32 S 252; Salter v. State, 
99 Ala. 207, 13 S 535; Lancaster v. 
State, 53 Ala. 398, 25 AmR 625; Ellis 
v. State, 10 Ala. A. 252, 65 S 412; 
West v. State, 105 Ark. 175, 150 SW 
695; State v. Jones, 77 S. C. 385, 58 
SE 8; State v. Stuth, 11 Wash. 423, 

[a] MTlustrations.—(1) Assaulting 
a member of the meeting. Stafford 
v. State, 154 Ala. 71, 45 S 673. (2) 
Engaging in a quarrel at a religious 
meeting. Salter v, State, 99 Ala. 207, 
13 S 535. (38) Using violent, passion- 
ate, and ill-tempered discourse, in- 
sulting to the assembly. Lancaster v. 
State, 53 Ala. 398, 25 AmR 625. (4) 
Cursing on church grounds during a 
religious meeting. Ellis v. State, 10 
Ala. A. 252, 65 S 412. (5) Using loud 
and profane language, and smoking 
at a Salvation Army meeting. State 


v. Stuth, 11 Wash. 423, 39 P 665. 

89. Walker v. State, 102 Ark. 336, 
146 SW 862, AnnCas1914B 739; State 
v. Jones, 77 S. C. 385, 58 SE 8; Wright 
v. State, 8 Lea ( Tenn.) 563; "West v. 
State, 9 Humphr. (Tenn.) 66; McEl- 
roy v. State, 25 Tex. 507; Freidlander 
v. State, 7 Tex. A. 204. 

90. Williams v. State, 83 Ala. 68, 
3 S 743; Walker v. State, 103 Ark. 
336, 146 SW 862, AnnCas1914B 739; 
State v. Ramsay, 78 N. C. 448. But 
see State v. Jacobs, 103 N. C. 397, 9 
SE 404 (holding that, where defend- 
ant claimed to own the premises 
where the meeting was attempted to 
be held, evidence as to defendant’s 
bona fides in excluding the assembly 
as owner of the premises is admis- 
sible); State v. Linkhaw, 69 N. C. 
214, 12 AmR 645 (holding that, where 
a religious meeting was disturbed by 
defendant’s singing, the presumption 
was rebutted by an admission by the 
state that defendant was conscien- 
tiously taking part in the religious 
services). 

[a]. The presumption may be re- 
butted by showing that a defendant 
had a lawful cause for engaging in a 
fight which disturbed the meeting. 
Stafford v. State, 154 Ala. 71, 45 S 
673; Goulding v. State, 82 Ala. 48, 2 


S 478. 

91. Talladega v. Fitzpatrick, 133 
Ala. 613, 32 S 252; Com. v. Porter, 1 
Gray (Mass.) 476; Peo. v. Malone, 156 
App. Div. 10, 141 NYS 149. 

92. Talladega vy. Fitzpatrick, 133 
Ala. 613, 32 S 252; Com. v. Porter, 1 
Gray (Mass.) 476; Peo. v. Malone, 156 
App. Div. 10, 141 NYS 149. 

93.°' Com. v. Lawson, 9 Ky. Op. 932. 
And see State v. Stroud, 99 Iowa 16, 
68 NW _ 450 (where the court in ef- 
fect said that a disturbance of a re- 
ligious service is not a crime if done 
without knowing that the services 
were being held or that it might be 
innocently done in many ways). 
ee Ala.—Brown v. State, 46 Ala. 

o. 

Iowa.—State v. Stroud, 99 Iowa 16, 
68 NW 450. 
ee, v. Lawson, 9 Ky. Op. 

Mass.—Com. v. Porter, 1 Gray 476. 

Mo.—State v. Jones, 53 Mo. 486; 
State v. Bankhead, 25 Mo. 558. 

N. Y.—Peo. v. Malone, 156 App. 
Div. 10, 141 NYS 149. 

Porto Rico.—Feo vy. Vilaro, 13 Por- 
to Rico 35. 

Tenn.—State v. Townsell, 3 Heisk. 


6. 

Tex.—Prucell v. State, (A.) 19 SW 
605; Wood v. State, 16 Tex. A. 574; 
Magee v. State, 7 Tex. A. 99; Rich- 
ardson v. State, 5 Tex. A. 470; Gould- 


ing v. State, 82 Ala. 48, 2 S 478. 

95. Williams v. State, 83 Ala. 68, 
3 S 743; Harrison v. State, 37 Ala. 
154; Peo. v. Malone, 156 App. Div. 10, 
141 NYS 149. 

Williams v. State, 83 Ala. 68, 
3 S 743; Goulding v. State, 82 Ala. 
tee. 28 478; Harrison v. State, 37 Ala. 


97. Goulding v. State, 82 Ala. 48, 
2 S 478; Harrison v. State, 37 ‘Ala. 


154. 

[a] Other definitions—(1) ‘Will-- 
ful” means “with evil intent or with- 
out reasonable grounds for believing 
the act to be lawful.” Holmes v. 
State, 39 Tex. Cr. 231, 232, 45 SW 
487, 73 AmSR 921. (2) “Without rea- 
sonable ground for believing the act 
to be lawful, or a reckless disregard 
of the rights of others.” Finney v. 
State, 29 Tex. A. 184,15 SW 175. (3) 
“With evil intent or legal malice or 
without reasonable grounds for be- 
lieving the act to be lawful.” Wood 
v. State, 16 Tex. A. 574, 577. (4) 
“Wilfully ...is a stronger word 
than the word ‘intentionally,’ and is 
broader and more comprehensive in 
its meaning; it embraces ‘intentional- 
ly’ in its meaning, but it means an 
intentional act committed with an 
evil design or purpose, and without 
legal justification.” Kendall v. 
State, 9 Ga. A. 794, 795, 72 SE 164. 

[b] “Willfully” is not synony- 
mous with “unlawfully.” State v. 
Hopper, 27 Mo. 599; State v. Town- 
sell, 3 Heisk. (Tenn.) 6. 

98. Wood v. State, 16 Tex. A. 574. 

99. Holmes v. State, 39 Tex. Cr. 
231, 45 SW 487, 73 AmSR 921. 

1. State v. Dahlstrom, 90 Minn, 
72, 95 NW 580. 

2. Johnson v. State, 92 Ala. 82, 
9 S 539; Finney v. State, 29 Tex. A. 
184, 15 SW 175. 

8. Harrison v. State, 37 Ala. 154. 

4. State v. Karnes, 51 Mo. A, 293. 

[a] The words “malicious” and 
“contemptuous” refer to the manner 
of the disturbance. Walker v. State, 
rapes 336, 146 SW 862, AnnCas1914 

5. Walker v. State, 103 Ark. 336, 
146 SW 862, AnnCas1914B 739; State 
v. Jones, 53 Mo. 486; State v. Bank- 
head, 25 Mo. 558; State v. Karnes, 51 
Mo. A. 293; McElroy v. State, 25 Tex. 
507. And see Com. v. Phillips, 11 
KyL 370 (holéeing that an indictment 
was insufficient “as it is not alleged 
that the talking or act were done 
maliciously or wilfully’’). 

6. McElroy v. State, 25 Tex. 507 
(holding that where a person disturbs 
a congregation by disorderly conduct 
and profane language, the presump- . 
tion is, in the absence of evidence to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 23-26] 


the usual criminal-law rules are applicable.? Whether 
constitute a defense depends 
largely upon the circumstances of the particular 


particular facts 


case.® 
[§ 24] B. Intoxication. 


ing.® 


[§ 25] 


and degree of the provocation.!° 
provocation is insufficient.1? 
Self-defense. 


Intoxication is no de- 
fense to a prosecution for disturbing a public meet-< 


C. Provocation and Self-Defense. 
ocation may or may not be a defense to a charge of 
disturbing a public meeting depending on the nature 
Shght or trivial 


It is a sufficient defense to a charge 
of disturbing a publie meeting that the act which 
caused the disturbance was done in self-defense.!? 


DISTURBANCE OF PUBLIC MEETINGS 


[18C.J.] 1395 


engages in a fight without lawful excuse or necessity 
at or near the place at which people are engaged in 
worship, whereby they are disturbed, is guilty of 


disturbing religious worship, although he did not 


bring on the difficulty or strike the first blow.13 
[§ 26] D. Authority or Right. 


The disturb- 


ance of a meeting may be justified when accused 


Prov- 


acts under lawful authority.1* 
turbance is made by a person while in the perform- 
ance of an official duty,’ or while speaking within 
the limits of a permission to speak given by those 


So where the dis- 


in charge of the meeting, the acts are justified.1¢ 


However, a person who willfully and intentionally 


the contrary, that he acted mali- 
ciously). 

Z See Criminal Law §§ 52-70. 

80 SE 26; Cummings v. State, 8 Ga. 
A. 534, 69 SE 918. 

[a] Mlustrations.—(1) The fact 
that similar acts of disturbance had 
been perpetrated in the same church 
by. others without reproof is no de- 
fense. Harrison v. State, 37 Ala. 154. 
(2) Where a person disturbs relig- 
ious worship, it is no defense that he 
is a member of the congregation. 
Lancaster v. State, 53 Ala. 398, 25 
AmR 625; State v. Ramsay, 78 N. C. 
443°" Reig v.. inglis, 129 TW ' C.n-Ce-P. 
191. (8) It is not a defense that a 
person who has obtained permission 
to speak at a meeting is not called 
to order or otherwise interrupted 
while indulging in offensive dis- 
course. Lancaster v. State, 53 Ala. 
398, 28 AmR 625. (4) The. fact that 
the disturbance was made in fur- 
therance of a public cause in which 
the disturber believed is not a_ de- 


fense. Peo. vy. Malone, 156 App. Div. 
10, 141 NYS 149 (woman suffrage 
cause). (5) That the person con- 


ducting the meeting disturbed is in- 
sane is no defense. Freeman v. State, 
(Tex. Cr.) 44 SW 170. (6) That de- 
fendant had received no notice of 
the meeting is not a defense in a 
prosecution under a statute making it 
an offense to sell goods within a pro- 
hibited distance of a camp meeting. 
Com. v. Bearse, 132 Mass. 542, 42 
AmR 450. 

9. Johnson v. State, 92 Ala, 82, 9 
S 539; Harrell v. State, 9 Ga. A. 624, 
71 SE 1030. 

Intoxication as affect capacity 
to commit, and responsibility for 
wee e oe general see Criminal Law 
§§ 81-87. 

10. Brown v. State, 14 Ga. A. 21, 
80 SE 26; Cummings v. State, 8 Ga. 
A. 534, 69 SE 918; State v. Dahlstrom, 
90 Minn. 72, 95 NW 580. And see 
Nash vy. State, 32 Tex. Cr. 368, 24 SW 
32, 26 SW 412 (holding that, where 
a member of the congregation was in 
the habit of praying for defendant 
by name as being a very wicked and 
mean person, and was unusually zeal- 
ous in his prayers for defendant’s 
lost condition at the meeting claimed 
to have been disturbed. the provo- 
cation was of a character to require 
an instruction to the jury that the 
meeting must have been conducted 
in a lawful manner). 

Provocation as mitigating punish- 
ment see infra § 46. 

11. Cummings v. State, 8 Ga. A. 
534, 585, 69 SE 918, where the court 
said: “It may be indecent to resent 
with a battery a provocation by 
words or by some slight assault, 
though the provocation might, so far 
as a prosecution for the battery is 
concerned, be a complete defense’); 
Calvert v. State, 14 Tex. A. 154 
(holding that provocation does not 
justify a person in disturbing a re- 
ligious meeting by calling another a 
liar); Wood v. State, 11 Tex. A. 318. 
Compare State v. Dahlstrom, 90 Minn. 
72, 95 NW 580 (holding that. where 


> 


Brown v. State, 14 Ga. A. 2ly 


the leader of a religious meeting in- 
dulged in personal criticism of de- 
fendant and denied him the privilege 


.of speaking in his defense, and then 


indulged in further abusive language, 
whereupon defendant, upon again be- 
ing denied the right to speak, left 
the meeting, a conviction was not 
justified). 

[a] Tlustration.—Insulting words 
and conduct do not constitute suffi- 
cient provocation. Woods v. State, 
11. Tex. As 318: 

12. West v. State, 105 Ark. 175, 
150 SW 695; Brown v. State, 14 Ga. A. 
21, 80 SE 26; Cummings v. State, 8 
Ga. A, 534, 69 SE 918; Wright v. 
State, 8 Lea (Tenn.) 563 (holding 
that a man has the right to defend 
himself against violence or threat- 
ened violence without being guilty 
of the offense); Wood v. State, 11 
Tex. A. 318. But see Graham v. Bell, 
10 8. C. L. 278, 281, 9 AmD 687 (where 
the court said: “The English com- 
mon law held this privilege [of wor- 
shipping God after the dictates of 
our consciences] sc sacred, that it 
would not justify one in striking 
even in his own defezice’’). 

[a] Reason for rule.—‘“Generally 
speaking, to shoot justifiably is not 
to act indecently. Divine worship is 
sacred, but so also is the defense of 
one’s own life.” Cummings v. State, 
8 Ga. A. 534, 69 SE 918. 

{b] Illustration—Acts done in 
self-defense against an assault. West 
v. State, 105 Ark. 175, 150 SW 695; 
Brown v. State, 14 Ga. 21, 80 SE 
26; Wood v. State, 1). Tex. A. 318. 

13. Goulding v. State, 82 Ala. 48, 
28 478. And see Wright v. State, 8 
Lea (Tenn.) 563 (holding that, if 
after provocation defendant willfully 
entered into a fight, he is guilty). 
But see Reeves v. State, 96 Ala. 33, 
11 S 296 (holding that, under an in- 
dictment charging a disturbance of 
publie worship “by rude and indecent 
behavior,” it camnot fairly be said 
that a person is guilty of such con- 
duct who merely strikes back at an- 
other by whom he is insulted and as- 
saulted, although he could have 
avoided a continuance of the diffi- 
eulty by withdrawing from it with- 
out peril to himself). . 

14. Ex p. McNair, 13. Nebr. 195, 13 
NW 172, 42 AmR 765. 

{a] Dlustration.—A statute pro- 
hibiting the sale of articles of traf- 
fie within three miles of any relig- 
ious assembly, in any field or wood- 
land, without a permit from the man- 
agers of the assembly, is not in- 
fringed by a person duly licensed by 
the authorities of a village to sell 
such articles at a camp meeting with- 
in the village boundaries. Ex p. Mc- 
Nair, 18 Nebr. 195, 13 NW 172, 42 
AmR 765. 
one Richardson y. State, 5 Tex. A. 
{a] Applications of rule—(1) The 
disturbance of a public school is jus- 
tified where accused acted in pursu- 
ance of an order of the school board, 
of which he was a member, and in 
the honest discharge of what he 
supposed to be his official duty, al- 


So too a disturbance created while in the exercise 
of a lawful right may be justified,!7 such as the 
right to exclude trespassers.1§ 


though as a matter of law the board 
was not vested with power to make 
the order. Bays v. State, 6 Nebr. 
167. (2) It is not an offense for the 
officers of a church to attempt, in a 
quiet, peaceful, and orderly manner, 
to protect the congregation from im- 
position and perhaps serious detri- 
ment by refusing to permit the serv- 
ices to be led by a suspended minis- 
ter. Richardson y. State, 5 Tex. A. 
470. (3) Where a minority of the 
congregation who have been expelled 
from membership assemble in the 
church building to worship, the of- 
ficers of the church may use such 
means, not amounting to needless 
force, as are necessary to prevent 
the intrusion, without being guilty 
of disturbing public worship. Morris 
v. State, 84 Ala. 457, 4S 628. (4) The 
sexton of the society that owns a 
church is not justified in interrupt- 
ing the meeting of another congre- 
gation because it is an interference 
with the rights of a third congrega- 
tion duly licensed to hold meetings 
there, where the licensee makes no 
cee Dorn v. State, 4 Tex. A. 


16. Lancaster v. State, 53 Ala. 395, 
28 AmR 625; Peo. v. Malone, 156 
App. Div. 10, 141 NYS 149. 

[a] Applications of rule.—(1) 
Where, permission to interrupt a 
meeting having been granted to ac- 
cused, there was no disturbance in 
the eye of the law, although the au- 
dience was thrown into a tumult and 
uproar by the interruption, after the 
permission had been withdrawn the 
persistence of accused in interrupt- 
ing the meeting constituted a dis- 
turbance. Peo. v. Malone, 156 App. 
Div. 10, 141 NYS 149. (2) Where a 
member of a church on being given 
leave to speak by the moderator used 
language which by its violence of- 
fended the peace and order of the 
congregation, the permission granted 
constituted no justification. Lancas- 
ter v. State, 53 Ala. 398, 28 AmR 625. 

17. State v. Schieneman, 64 Mo. 
386 (holding that a _ statute pro- 
tecting religious assemblages does 
not allow the streets of a city to be 
blockaded by a religious meeting, and 
that a person who drives through a 
street to the disturbance of an as- 
semblage is not guilty of an offense). 

18. State v. Jacobs, 103 N. C. 397, 
9 SE 404 (holding that, if a person 
refuses to let the congregation enter 
the usual place of assembly because 
he in good faith, although mistaken- 
ly, believes that he has a right to ex- 
clude them as owner of the premises, 
he is not criminally liable unless he 
maintains his supposed right in a 
disorderly manner); Rex v. Wasyl 
Kapij, 15 Man. 110 (holding that a 
clergyman who is a mere trespasser 
or intruder in a church, the con- 
gregation of which does not accept 
his religious doctrines or tenets, may 
be excluded just as any other tres- 
passer). But see McGuire v. State, 
3 Heisk. (Tenn.) 104 (holding that 
it is no justification for moving into 
a building belonging to a religious 
society without leave, in violation 
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[§ 27] Any person? who disturbs ?° or par- 


DISTURBANCE OF PUBLIC MEETINGS 


III. PERSONS LIABLE 


ticipates in the disturbance of a public meeting is 
IV. INDICTMENT OR INFORMATION ”2 


[§ 28] A. In General. 
formation must set out the 


of law, where the legal title of the 
society was perfect, and it was in 
possession, that plaintiff has an equi- 
table title to the premises, since it 
was not intended by the legislature 
that questions of title to real estate 
should be tried in a prosecution for 
that offense). 

Privileges of maemnereniy as de- 
fense see supra § 2 

19. Lancaster v. diate, 53 Ala. 398, 
25 AmR 625. 

[a] “Any person.”’—Under a stat- 
ute prohibiting “any person” from 
disturbing a public school, an en- 
rolled pupil may be convicted. State 
a tae 40 Wash. 403, 82 P 

[b] Tllustrations of persons who 
may be guilty of the offense.—(1) A 
member of a congregation who dis- 
turbs a religious meeting. Lancas- 
ter v. State, 53 Ala. 398, 25 AmR 625; 
State v. Ramsay, 78 N. C. 448 (hold- 
ing that ‘whenever a religious body 
is wantonly and intentionally dis- 
turbed and obstructed in its worship 
of Almighty God, it is a misdemean- 
or by Whomsoever done’’). (2) A 
woman may be guilty of disturbing a 
public meeting. Peo. v. Malone, 156 
App. Div. 10, 141 NYS 149. (3) A 
clergyman guilty of riotous, violent, 
or indecent conduct in his own par- 
ish churchyard commits the offense. 
yeaanedy v. Fletcher, [1897] 1 Q. B. 


20. See cases infra note 21. 

21. McAdoo vy. State, (Tex. Cr.) 
35 SW 966; Ball v. State, 67 Miss. 
358, 7 S 353; State v. Jones, 77 S. C. 
385, 58 SE 8; Haynes v. State, 71 Tex. 
Cr. 31, 159 SW 1059; Banks v. State, 
(Tex. Cr.) 105 SW 1799; Denny 
ya ores 52° ‘TexliCr. 1158,;5105 Siw: 


[a] What constitutes participa- 
tion.— (1) If defendant “did not him- 
self, disturb the people, or aid, en- 
courage or advise those who did do 
it, he would not be guilty.’ Denny 
v. State, 52 Tex. Cr. 158, 105 SW 798. 
(2) Where,a number of persons talk 
and laugh among themselves so that 
a meeting is disturbed, the act of one 
is the act of all, and any one may 
properly be convicted. McAdoo v. 
State. (Tex. Cr.) 35 SW 966. (3) 
The fact that defendant was one of a 
number of persons outside of the 
building who disturbed the meeting 
by their conduct is ‘lot sufficient to 
connect him with the offense. Brown 
v. State, 46 Ala. 175; Miller v. State, 
83 Ind. 334. 

22. Indictment and information 
generally see Indictments and Infor- 
mations [22 Cye 157]. 

23. Ga.—Gazaway v. State, 9 Ga. 
A. 194. 70 SE 978. 


The indictment or in- 
offense with definiteness 
sufficient to establish its identity.?* An indictment is 
usually sufiicient, however, where it follows the lan- 
guage of the statute ** or uses terms of similar im- 
port,?’> where the statute so far individuates the 
offense that the offender has proper notice, from the 
mere adoption of the statutory terms, as to what the 
offense he is to be tried for really is.?® 
sential elements of the offense denounced by the 
statute on which the indictment is based must be 
stated,?’ and a failure to state matters which are 
not descriptive of the offense is not fatal.?§ 
however, an indictment is not framed on the form 
given by statute, it must aver every material con- 
stituent of the offense, excepting the statements of 
venue and of time;”® and this is true, although the 


offense and the 


All the es- 
disturbance.*? 


Where, 


lawful purpose, 


Ee GIR v. .Jacobs, 3 Ky. Op. 
Mo.—State v. Fugitt, 66 Mo. A. 
State v. Kindrick, 21 Mo. A. 


625; 
507. 
Pa.—Com, v. Burkhart, 23 Pa. 521. 
Eng.—Rex v. Cheere, 4 B. & C. 902, 
10 ECL 851, 107 Reprint 1294. 

[a] Forms of indictment, infor- 
mation, or complaint.—Kidder  v. 
State, 58 Ind, 68; State v. Sowell, 102 
Miss. 599, 59 S 848; Peo. v. Crowley, 
23 Hun (N. Y.) 412; State v.. Bran- 
ner, 149 N. C. 559, 63 SE 169; Peo. v. 
Vilaro, 13 Porto Rico 35; State vy. 
Yarborough, 19 Tex. 161. 

Aider of information by affidavit 
see Indictments and Information [22 
Cye 365]. 

Conformity between information 
and complaint see Indictments and 
Informations [22 Cye 259]. 
wee Ala.—Smith v. State, 63 Ala. 

Ind.—Howard v. State, 87 Ind. 68. 

Mo.—State v. Stubblefield, 32 Mo. 
eee State v. McDaniel, 40 Mo. A. 
o 


Tenn.—Robertson v. State, 99 Tenn. 
180, 41 SW 441. 

Wis.—Von Rueden vy. State, 96 Wis. 
671, 71 NW 1048. 

Man.—Rex v. Wasyl Kapij, 15 Man. 


110. 
25. Smith v. State, 63 Ala. 55; 
State v. Sowell, 102 Miss. 599, 59 S 


848; State v. Haynes, 39 Mo. A, 569; 
State v. Fisher, 25 N. C. 111. 


26. Minter v. State, 104 Ga. 743, 
30 SE 989. 

27. Cooper v. State, 75 Ind. 62; 
Kizzia v. State, 38 Tex. Cr. 319, 43 
SW 86. 

[a]. Applications of - rule. — (1) 


Under a statute which prohibits the 
disturbance of a religious meeting, 
where the congregation were inhabi- 
tants of the state, an indictment is 
fatally defective which fails to al- 
lege that the religious meeting dis- 
turbed was a collection of inhabitants 
of the state. Cooper v. State, 75 Ind. 
62. (2) Under a statute which pro- 
hibits the disturbance of a congrega- 
tion assembled for religious worship 
and conducting itself in a lawful 
manner, an indictment which fails 
to allege that the congregation “‘were 
conducting themselves in a lawful 
manner” is fatally defective. Kizzia 
v. State, 38 Tex. Cr. 319, 43 SW 86; 
Mullinix ‘v. State,..32 Tex. Cr. 116, 22 


SW_ 407. ( 

28. State v. Smith, 5 Del. 490; 
Lockett v. State, 40 Tex. 4. 

[a] Applications of rule.—(1) An 
indictment for disturbing a religious 
society at worship need not state the 


name of the society. State v. Ringer, 
6 Blackf. (Ind.) 109. (2) An indict- 


[S$ 27-29 


liable for the offense.?+ 


statutory form omits material constituents of the 


indictment alleges every material 


faet which the form contains.*° 

[§ 29] B. Particular Allegations—1. Existence 
and Purpose of Meeting. The indictment must al- 
lege the existence of a meeting which defendent is 
charged with disturbing.*? 
protects a school only while in session, the indict- 
ment charging the disturbance of a school must al- 
lege that the school was in session at the time of the 
The purpose for which the meeting 
was assembled must also be alleged ** with suffi- 
cient particularity to bring the disturbance within 
the prohibition of the statute defining the offense.** 
So under a statute protecting a meeting for any 


Under a statute which 


it is necessary to allege that the 


ment for obstructing religious ser- 
vice need not allege that the min- 
ister was in lawful charge of the 
church. Rex v. Wasyl Kapij, 15 Man. 


110. 

29. Smith v. State, 63 Ala. 55. 
30. Smith v. State, 63 Ala. 55. 

31. Smith v. State, 63 Ala. 55; 
State v. Mitchell, 25 Mo. 420. 

[a] Applications of rule—(1) An 
indictment which fails to conform 
with the statute creating the offense 
for want of an averment that the 
persons disturbed were met in “pub- 
lic assembly,” and which fails to con- 
form with the statute prescribing a 
form of indictment for want of an 


averment that there was an “as- 
semblage” of people, is insufficient. 
Smith v. State, 63 Ala. 55. (2) An 


indictment charging the disturbance 
of a “congration” of people met for 
religious worship is bad. State v. 
Mitchell, 25 Mo. 420. 

32. State v. Gager, 28 


232 
Gazaway Vv. State, 9 Ga. A. ara 


Conn. 
33. 
70 SE 978; State v. Fisher, 25 N. C. 
111; State v. Read, 12 R. I. 135. But 
see Von Rueden v. State, 96 Wis. 671, 
71 NW 1048 (holding that a com- 
plaint in the language of the statute 
is sufficient, although it does not 
show the purpose of the assembly). 

[a] Application of rule—wWhere a 
complaint alleges the exposure for 
sale of refreshments. within the pro- 
hibited distance of the camp meeting 
of a certain conference, being then 
and there a religious society holding 
a camp meeting, it is not necessary to 
allege that the meeting was called 
for a “purpose connected with the 
object for which the society was or- 
ganized.” State v. Read, 12 R. I. 


135. 

34. State v. Fisher, 25 N. C. 111; 

Com. v. Gennerette, 10 Pa. Super. 
State v. Yarborough, 19 Tex. 


eae 

[a] Applications of rule—(1) An 
indictment which charged the dis- 
turbance of “a religious assembly, 
commonly called quarterly meeting 
conference” is insufficient; it should 
have charged that the assembly had 
met for divine worship, divine sery- 
ice, religious worship or service, or 
something of the same import. State 
v. Fisher, 25 N..C. 7111. (2) An in- 
dictment charging the disturbance of 
a meeting at a church for social and 
moral purposes need not set forth the 
purpose of the meeting with greater 
particularity. Com. v. Gennerette, 
10 Pa. Super. 598... (3) An averment 
that the congregation was assem- 
bled for religious worship sufficient- 
ly alleges that it was “attending [a] 
protracted or other religious meet- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 29-32] 


meeting was for a lawful purpose,*® and such allega- 
tion is sufficient without stating what the particu- 


lar purpose was.°% 


[§ 30] 2. Disturbance, and Acts Constituting 


Same—a. Fact of Disturbance. 


must allege that the meeting was in fact disturbed 
by the act complained of,°7 but it is unnecessary to 
specify the particular persons disturbed.*% 
ever, a complaint or indictment under a statute pro- 
hibiting unusual traffic within a certain distance of 
a religious meeting need not allege that the sales 
disturbed the assembly, disturbance not being an 


element of the offense.%® 


[§ 31] b. Manner or Means of Disturbance—(1) 
The general rule is that an indictment 
for disturbing ‘a public meeting must show how the 
meeting was disturbed by alleging the manner or 


In General. 


ing.” State v. Yarborough, 19 Tex. 
61. ong 

35. State v. Zimmerman, 53 Ind. 
360; State v. Steele, 74 Mo. A. 5 
But see Peo. v. Quinones, 23 Porto 
Rico 467 (holding that, under a stat- 
ute furnishing the disturbance of a 
meeting held for any purpose “not 
unlawful,” the information need not 
allege that the meeting was law- 


ful). 

36. Howard v. State. 87 Ind. 68; 
Blake v. State, 18 Ind. A. 280, 47 
NE 942, 

37. State v. Bankhead, 25 Mo. 558. 

38. Hull v. State, 120 Ind. 153, 22 
NE 117. 

39. State v. Cate, 58 N. H. 240; 


Riggs v. State, 7 Lea (Tenn.) 475. 

40. Ark.—State v. Hinson, 31 Ark. 
638; Stratton v. State, 13 Ark, 688; 
Fletcher v. State, 12 Ark. 169; State 
v. Minyard, 12 Ark. 156. 


TIowa.—State v. Butcher, 79 Iowa 
110, 44 NW 239. 
Ky.—Com. v. Jacobs, 3 Ky. Op. 


76. 
Miss.—State v. Sowell, 102 Miss. 
599, 59 S 848; Conerly v. State, 66 


Miss. 96, 5 S 625. 
Bankhead, 25 Mo. 


Mo.—State v. 
558. 

Nebr.—Jones v. State, 28 Nebr. 495, 
44 NW 658, 7 LRA 325. 

Pa.—Com. v. MeDole, 2 Pa. Dist. 
270. Compare Com. v. Burkhart, 23 
Pa. 521 (holding that an information 
which charged that at a given time 
and place “whilst the Evangelical 
Lutheran Congregation was assem- 
bled for the purpose of religious wor- 
ship, and transacting business per- 
{taining to such worship, B., the de- 
fendant, was guilty of disturbing 
them in their worship and business” 
is sufficient). 

Tex.—Thompson v. State, 16 Tex. 
A. 159 [dist Kindred v. State, 33 Tex. 
67 (which was based on a statute ma- 
terially different) ]. 

41. Com. v. Daniels, 2 Va. Cas. (4 
Va.) 402; Rex v. Hube, 5 T. R. 542, 
101 Reprint 305. And see infra § 


32. 

42. State v. Branner, 149 N. C. 
559, 63 SH 169; Thompson v. State, 16 
Tex. A. 159. But see Rex v. Cheere, 
4 B. & C. 902,°10 ECL 851, 107 Re- 
print 1294 (a case of disturbance by 
threats). 

fa] Dlustrations—(1) Where the 
disturbance is by acting, the indict- 
ment should indicate in general 
terms, without going into details, the 
character of the disturbing acts, as 
by hissing, applauding, laughing, dis- 
orderly moving about, of any other 
disturbing conduct that may be de- 
seribed in general terms. State v. 
Hinson, 31 Ark. 638. (2) »An indict- 
ment which charged that defendant 
unlawfully, ete., disturbed an as- 
sembly by “forbidding to allow the 
gate of a cemetery to be opened, and 
by forcibly holding it shut, thereby 
refusing to allow a funeral proces- 
sion to pass through’ is sufficient. 
State v. Haynes, 39 Mo. A. 569, 571. 


DISTURBANCE OF PUBLIC MEETINGS 


The indictment 
tails.#2 


[$ 32] 
How- 


means by which the disturbance was effected.*? 
rule is subject to certain limitations, however, where 
the indictment follows the language of the statute.4} 
It is usually sufficient to describe the acts of dis- 
turbance in general terms without entering into de- 


(2) Following Language of Statute. 
the statute defining the offense describes the various 
ways in which it is unlawful to disturb a meeting, 
it is sufficient to charge a disturbance in the lan- 
guage of the statute, without further specifying the 
means of interruption.** 


(18C.J.] 1397 


The 


Tf 


Where the language in the 


indictment substantially follows the language of the 


language, the words spoken or the 


}character of the language used need 


not be alleged, siuce mere noise by 
any kind of talking may disturb a 
congregation. State v. Hinson, supra. 
(4), An indictment for disturbing a 
meeting by profane discourse need 
not set out the language used, either 
in detail or in substance. State v. 
Ratliff, 10 Ark. 530; State v. Mc- 
Daniel, 40 Mo. A. 356. (5) An in- 
dictment charging that the offense 
was committed “by then and there 
talking in a loud tone of voice, in the 
presence and hearing of said con- 
gregation” sufficiently describes the 
mode of disturbance. State v. Sowell, 
102 Miss. 599, 59 S 848; State v. An- 
derson, (Miss.) 59 S 848. (6) An in- 
dictment charging that the offense 
was committed “by cursing and quar- 
reling and fighting and discharging a 
loaded pistol, and by boisterous con- 
duct and by otherwise indecently act- 
ing” sufficiently describes the mode 
of disturbance. Huffman vy. State, 
95 Ga. 469, 20 SE 216. (7) An in- 
dictment charging that accused “by 
cursing and using profane and ob- 
scene language, and by being intoxi- 
eated, and by fighting, and by loud 
talking, and by... otherwise inde- 
cently acting, did interrupt and dis- 
turb a congregation of persons, ... 
lawfully assembled for divine serv- 
ice’ 1s sufficient without specifying 
the precise language alleged to have 
been used by accused, or designating 
the person with whom he fought. 
Minter v. State, 104 Ga. 743, 744, 30 
SE 989. (8) An indictment in two 
counts alleging, first, that defend- 
ants “did then and there, in a tu- 
multuous and boisterous manner, and 
by indecently acting, disturb a con- 
gregation of persons lawfully assem- 
bled for divine service’ at a certain 
church; and second, that they “did 
then and there indecently act and at- 
tempt to prevent the administration 
of the holy sacrament” at such 
ehureh is sufficient on general de- 
murrer as against an objection that 
the first count should have set out 
the particular act which was tu- 
multuous and boisterous, and that 
the second count should have par- 
ticularized the act of indecency. 
Hicks v. State, 60 Ga. 464. (9) Un- 
der a statute describing two classes 
of offenses: First, the disturbance 
of a congregation met for religious 
worship, by making a noise or by 
rude and indecent behavior, or by 
profane discourse either within the 
place of worship or so near to it as 
to disturb the meeting; and second, 
the threatening or assaulting of any 
person there being, an indictment is 
insufficient to charge an offense. of, 
the second class where it attempts to 
charge an offense of the first class 
and only describes the assault as the 
means of disturbance, State v. Bank- 
head, 25 Mo. 558. (10) An indictment 
charging that defendant disturbed an 
assembly “by rude and indecent con- 
duct, bidding defiance to teacher and 


(3) If the disturbance is by abusive! school directors, and refusing to obey 


‘ : 


statute, it is sufficient.44 
does not particularize the means of disturbance it 
is sufficient to follow the language of the statute,*® 
although of course to add the particulars does not 


Even where the statute 


the orders of either, thereby inter- 
fering with the literary exercises of 
the school” sufficiently shows that 
the disturbance was caused by rude 
and indecent conduct. Robertson vy. 
State, 99 Tenn. 18C, 41 SW 441. (11) 
Where a statute makes it an offense 
to disturb any congregation by aet- 
ing in any way that is calculated to 
disturb it, an indictment alleging 
that defendant disturbed the congre- 
gation by. laughing and talking, ete., 
is insufficient without averring that 
the conduct was calculated to pro- 
duce a disturbance, State v, Booe, 
62 Ark, 512, 37 SW 47. 

43. Ark.—State v. Minyard, 12 
Ark. 156, 157 (where the court said: 
“It is not necessary, however, to de- 
scribe it in language any more ex- 
plicit than that used in the statute 

.- as ‘by profanely swearing,’ or 
‘by using indecent gestures,’ or ‘by 
threatening language’ to some person 
so assembled, or ‘by committing vio- 
lence’ upon some said person’’). 

Ga.—Minter v. State, 104 Ga. 743, 
30 SE 989. 

Miss.—Conerly v. State, 66 Miss. 
96,5 S 625. 

Mo.—State v. Stubblefield,.32 Mo. 
oat State v. McDaniel, 40 Mo. A. 
356. 

Pa.—Com. v. Gennerette, 10 Pa. 
Super. 598. 

Tenn.—Rigegs v. State, 7 Lea 475 
(holding that an indictment for the 
sale of goods near a religious meet- 
ing which follows the language cf 
the statute need not: specify the ar- 
ticles sold). 

Tex.—Kindred v. State, 33 Tex. 


67. 

44. State v. Minyard, 12 Ark. 156; 
Manning v. State, 16 Ga. A. 654, 85 
SE 930 (where the court’ said: 
“While it is preferable that an ac- 
cusation charging a violation of sec- 
tion 424 of the Penal Code [1910], 
should specifically state how and in 
what manner the accused interfered 
with the persons assembled at a 
school, an indictment which charged 
that the defendant did ‘wilfully in- 
terrupt and disturb an assemblage 
of Pleasant Hill Public school, law- 
fully and peacefully held for the pur- 
pose of literary and social improve- 
ment,’ ’’ ete., being practically in the 
terms of § 424, is sufficient to with- 
stand a demurrer). 

45. Jones v. State, 28 Nebr. 495, 


44 NW 658, 7 LRA 325; Kindred v. 


State, 33 Tex. 67; Com. v. Daniels, 2 
Va. Cas. (4 Va.) 402, 405 (where the 
court said: “It may further be re- 
marked, that there seems to be but 


little difference in point of certainty 
‘between the simple averment of a 


disturbance and disquieting in the 
words of the Act, and the averment 
that the Defendants did ‘make divers 
great cries, noises and disturbances, 
to disturb and disquiet, and did then 
and there disturb and disquiet, &e.’ or 
this averment, ‘that they did disquiet 
and disturb the congregation, by then 
and there talking, laughing, cursing 
and swearing with a loud voice,’ both 
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render the indictment bad.4é E 
{§ 33] (8) Duplicity. An indictment in a single 
count charging various means by which a meeting 
was disturbed is not bad for duplicity.47 And an 
indictment for disturbing a religious meeting may 
charge defendant in the same count with disturb- 
ing both the society and its members.*® And gen- 
erally, averments which may be omitted from the 
indictment without detriment to the material alle- 
gations do not render the indictment duplicitous.*9 
[§ 34] 3. Intention, Willfulness, and Malice. 
The general rule that, where the evil intent with 
which an act is done constitutes a part of the offense, 
such intent must be alleged in the indictment °° ap- 
plies to the offense of disturbing a public meeting, 
and therefore in jurisdictions where willfulness is 
an essential element of the offense, the indictment 
must charge that the act or acts of disturbance were 
willfully done,®! although it is unnecessary to use 
the word ‘‘willful’’ if other words of similar im- 
port are used.5?. So also in those jurisdictions where 
malice is an element of the offense, the indictment 
must allege that the acts were done maliciously ;°* 
and in those jurisdictions where the disturbance of 
a meeting is an offense if done willfully, maliciously, 
or contemptuously, the indictment must allege that 
the act was done willfully, maliciously, or contemp- 
tuously.5>+ However, an indictment under such stat- 
ute which alleges that the act was ‘‘willful’’ need 
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If the intent is distinctly alleged it is sufficient, even 
though it be alleged in the prefatory part of the 
pleading.®® 

[§ 35] 4. Place of Disturbance. Usually the 
place where the meeting was disturbed is not an 
element of the offense of disturbing a public meet- 
ing,®7 and therefore an indictment is ordinarily suf- 
ficient where it shows that the offense was com- 
mitted within the jurisdiction of the court,®* al- 
though, as in the case of the disturbance of a re- 
ligious meeting, it does not specify either the local- 
ity of the church in which a congregation was as- 
sembled or its name.®® It has been held, however, 
that the place must be described with sufficient 
definiteness to establish its identity.®° 

Character of the place of meeting. - Where a stat- 
ute makes the character of the place of meeting 
an element of the offense, the indictment must allege 
that the meeting was disturbed at a place of the 
character protected by the statute.*t So a religious 
meeting must in some jurisdictions be alleged to have 
met in a place set apart for religious worship.®? But 
the fact that the meeting was held in a building 
need not be alleged.®* 

The locality of the offender is not usually an 
element of the offense and need not be stated in the 
indictment.®4 

[§ 36] 5. Time of Offense. The indictment 
should specify the time when the offense was com- 


not also allege that it was malicious or contemptu- 


mitted.® 


An indictment laying the time of the 


ous since the statute uses the terms disjunctively.°> | disturbance on a certain day and on ‘‘other’’ days, 


of which are to be found in approved 
precedents as copied by Chitty”). 

46. Lockett v. State, 40 Tex. 4. 

47. Stancliff v. U. S., 5 Ind. T. 
486, 82 SW 882; State v. Stubblefield, 
32 Mo. 563. 

{a] TWlustrations.—(1) An _ infor- 
mation charging that defendant dis- 
turhed a congregation by making a 
loud noise, by rude and indecent be- 
havior, and by profane discourse de- 
scribes but one offerse. State v. Mc- 
Daniel, 40 Mo. A. 256. -(2) An _ in- 
dictment under a statute providing 
that “any person who, by loud and 
vociferous talking or swearing, or by 
any other noise, wilfully disturbs any 
congregation” is punishable, may in 
a single count embrace all the pro- 
hibited acts. Copping v. State, 7 Tex. 


A. 61, 62. 

48. State v. Ringer, 6 Blackf. 
(Ind.) 109. 

49. Hull v. State, 120 Ind. 153, 22 


NE 117. 

{a] MTlustrations—(1) An indict- 
ment for disturbing a-school is not 
bad for duplicity because it also 
charges a trespass on the school 
grounds but does not charge that 
there was a trespass after notice to 
keep off, which is an offense under 
statute, and the allegations as to the 
trespass are mere surplusage. West 
v. State, 105 Ark 175, 150 SW 695. 
(2) An indictment charging the dis- 
turbance of a congregation by the 
use of a described indecent gesture is 
not bad for duplicity, because it also 
charges a disturbance by talking and 
laughing, the latter being mere sur- 
plusage. State v. Bledsoe, 47 Ark. 
233, 1 SW 149. (3) Nor is an indict- 
ment for disturbing a congregation 
by profanely swearing and “by talk- 
ing and laughing aloud” bad for 
duplicity, the latter words being 
merely surplusage. State v. Horn, 19 
Ark. 578. (4) An indictment which 
in one count charges that defendant 
“on the Lord’s day ... within the 
walls of a public meeting-house. . 
did behave indecently and rudely, and 
then and there did wilfully interrupt 
and disturb the people of said B., 
then and there assembled in said 


meeting-house for publicly worship- 
ping God,” is bad for duplicity as 
charging two distinct crimes under 
the Massachusetts statutes. Com. v. 
Symonds, 2 Mass. 163. (5) And see 
Indictments and Informations [22 
Cyc 367]. 

50. See Indictments and Informa- 
tions [22 Cye 329]. 

51. State v. Stroud, 99 Iowa 16, 68 
NW 450; Com. v. Phillips, 11 KyL 
370; Com. v. Lawson, 9 Ky. Op. 
932; State v. Townsell, 3 Heisk. 
(Tenn.) 6. 

52. State v. Stuth, 11 Wash. 423, 
39 P 665. 

[a] Applications of rule.— (1) 
Where an information charges that 
defendant “did use loud and pro- 
fane language, and did smoke cigar- 
ettes, and did refuse to leave said 
room when requested so to do” by 
the officer in charge of religious wor- 
ship “substantially charges that the 
acts were done wilfully, and with an 
intent to create a_ disturbance.” 
State v. Stuth, 11 Wash. 423, 425, 39 
P 665. (2) An indictment alleging 
that the acts were “unlawfully” done 
is not equivalent to a charge that 
they were done willfully. 
Townsell, 3 Heisk. (Tenn.) 6. (3) 
An information charging a disturb- 
ance “contrary to the statute’ does 
not supply an omitted averment that 
the acts were willfully done. State 
v. Stroud, 99 lowa 16, 68 NW 450. 

53. Com. v. Phillips, 11 KyL 370. 

54. State v. Hopper, 27 Mo. 599; 
State v. Bankhead, 25 Mo. 558. 

55. State v. Karnes, 51 Mo. A. 293. 


And see Indictments and Informa- 
tions [22 Cyc 338]. 

nite State v. Hynes; 39 Mo. A. 
5 


Aider by other portions of the in- 
dictment see Indictments and Infor- 
mations [22 Cyc 365]. 

57. See supra § 11. : ‘ 

58. State v. Smith, 5 Del. 490; 
Minter v. State, 104 Ga. 7438, 30 SE 
989; Bush v. State, 5 Tex. «A. 64; 
Corley v. State, 3 Tex. A. 412 (where 
the court referring to State v. Mc- 
Clure, 13 Tex. 23, said that the lan- 
guage of the statute has been ma- 


State v.) 


terially changed since that decision 
was rendered). 

59. State v. Smith, 5 Del. 490; 
Minter v. State, 104 Ga. 743, 30 SE 
989; Bush,,v. State, 5 Tex. A. 64; 
Corley v. State, 3 Tex. A. 412. But 
see Stratton v. State, 13 Ark. 688 
(holding that where the disturbance 
occurs at a church, it is necessary 
to describe the place only as a church 
without setting out any name or de- 
seription by which it is commonly 
known, but where the meeting is at a 
place other than a church, the indict- 
ment ought to set forth with reason- 
able certainty a description of such 
place). 

60. State v. Fugitt. 66 Mo. A. 625; 
State v. Stegall, 65 Mo. A. 243; State 
v. Kindrick, 21 Mo. A. 507. 

61. State v. Yarborough, 19 Tex. 
161 (holding sufficient an averment 
that the congregation was assembled 
for the purpose of worship in a cer- 
tain house for religious worship as 
equivalent to an allegation that it 
assembled. at a “meeting house” 
which is one of the places mentioned 
in the statute); State v. McClure, 13 
Tex. 23. 

62. State v. Schieneman, 64 Mo. 
386; State v. Ellis, 71 Mo. A. 269; 
State v. Fugitt, 66 Mo. A. 625; State 
v. Stegall,’ 65 Mo. A. 243; State v. 
Kindrick, 21 Mo. A. 507. But see 
State v. Alford, 142 Mo. A. 412, 415, 
127 SW 109 (where “the court said: 
“We believe that the allegation that 
the congregation met at a certain 
church house is sufficient’’); State v. 
Karnes, 51 Mo. A. 293 (holding that 
an averment that the congregation 
met for religious worship “at the 


Methodist Episcopal Church” in a 
eertain town and county is suffi- 
cient). 

63. Peo. v. Quinones, 23 Porto 
Rico 467. 

64. Warren v. State, 3 Heisk. 


(Tenn.) 269 [overr State v. Doty, 5 
Coldw. (Tenn.) 33]. 

65. Stratton v. State, 13 Ark. 688. 
Compare State v. Smith, 5 Del. 490 
(holding that “unless time or place 
enter into the crime itself, it is not 
material to state or prove it’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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both before and after, is void only as to the uncer- | tain days and is sufficient as to the day specified.** 
V. ISSUES, PROOF, AND VARIANCE 


[§ 37] A. What Must Be Proved. All the ma- 
terial allegations of the complaint or indictment 
must be proved,® including each constituent element 
of the offense.*® So it must be proved that the 
meeting was a public assembly,®® met for a lawful 
purpose,*° was being conducted in a lawful man- 
ner,"1 was composed of inhabitants of the state,‘? 
that the meeting was willfully disturbed,’? and the 
manner or means of the disturbance.** Where two 
or more defendants are jointly indicted for dis- 
turbing a public meeting, a joint offense must be 
proved.7® The offense must be proved to have been 
committed within the period of limitations,’® but 
usually no particular time need be proved. Sur- 
plusage or immaterial allegations need not be 


proved,78 w ; 
[§ 38] B. Evidence Admissible under Plead- 
ings. Subject to the general rules regarding the 


admissibility of evidence in criminal cases,® any 
evidence which fairly tends to support the allega- 
tions of the indictment or information is admis- 
sible,8° and such evidence only.*? 


Proof. Unless the proof conforms to the allegations 
of the indictment or information, a variance will be 
presented which is generally deemed fatal.3? This 
applies to the pleading and proof as to the purpose 
of the meeting,** or the manner or means of the 
disturbance.S* Where, however, the manner and 
means of the disturbance are alleged conjunctively 
the indictment is supported by proof of any one or 
more of the means alleged.s® The general rule of 
criminal procedure that place is essential only on 
the question of jurisdiction, and, even where it is 
incorrectly stated, yet if the evidence establishes that 
the offense was committed within the jurisdiction 
of the court, the variance will not be fatal,$® applies 
to prosecutions for the disturbance of public meet- 
ings.87 When the place is alleged as matter of 
local description it must be proved as laid.88 Where 
the place is known both by the name alleged and by 
the name as proved, there is no variance.*® Where 
an indictment which charges defendant in the same 
count with disturbing a religious society and its 
members while at worship, it is sustained by proof 


[§ 39] ©. Variance between Allegations and | that he disturbed either.*° 


66. State vy. Jasper, 15 N. C. 323. 

67. Jones v. State, 28 Nebr. 495, 
44 NW 658, 7 LRA 325. 

{a] Tlustration—Where a statute 
contains a proviso that nothing there- 
in shall be construed to prevent per- 
sons from pursuing their ordinary 
business at their usual place of do- 
ing business, or from selling victuals 
at their usual place of abode, the 
negative averments of a criminal 
complaint referring to the proviso 
must be proved by the state. State 
v. Read, 12 I. 135. See also 
Indictments and Informations [22 
Cyc 445]. 

68. Smith v. State, 63 Ala. 55. 

69. Smith v. State, 63 Ala. 55. 

70. State v. Steele, 74 Mo. A. 5. 

71. Kizzia v. State, 38 Tex. Cr. 
319, 43 SW 86. 

72. Cooper v. State, 75 Ind. 62. 
a Richardson v. State, 5 Tex. A. 


470. 

74, State v. Sherrill, 46 N. C. 508; 
Denny v. State, 52 Tex. Cr. 158, 105 
SW 798. 

75. Jackson v. State, 87 Ga. 432, 
13 SE 689; Ball v. State, 67 Miss. 358, 
7S. 353. . 

76. Smith v. State, 63 Ala. 55. 
Indictments and Informations 
Cyc 446]. 

77. State v. Smith, 5 Del. 490. 
Indictments and Informations 
Cyc 446]. 

78. See Indiztments and Informa- 
tions [22 Cye 367]; and State v. Hull, 
120 Ind. 153, 22 NE 117 (holding that, 
where an information charges that 
defendant disturbed a meeting met 
for religious worship, an allegation 
that certain persons in particular 
were disturbed is surplusage and 
need not be proved). 

79. See Criminal Law § 948 et 


eq. 

80. .See Indictments and Informa- 
tions [22 Cyc 449]. 

81. Brown v. State, 46 Ala. 148 
(holding that evidence of an act com- 
mitted on a day other than that com- 
plained of is not admissible in sup- 
port of the charge made in the in- 
dictment); Kidder v. State, 58 Ind. 
68 (where it was held that if an in- 
dictment charges the disturbance of 
an asserably met to transact business 
matters relating to a church, proof of 
the disturbance of a meeting for re- 
ligious worship held on previous days 
is inadmissible). 

82. Jones v. State, 28 Nebr. 495, 
44 NW 658, 7 LRA 325; State v. Sher- 
rill, 46 N. C. 508. 

[a] Diustrations—(1) If an in- 


See 
[22 


See 
[22 


Ss 


- 


dictment charges the disturbance of 
a congregation actually engaged in 
worship, it is a variance to show a 
disturbance of persons merely as- 
sembled for such worship. State v. 
Bryson, 82 N. C. 576. (2) Where a 
complaint for disturbing religious 
worship alleges that defendant was 
not a member of the religious society 
in session and had no right to be 
present at the meeting, those facts 
must be proved as laid. Jones v. 
State, 28 Nebr. 495, 44 NW 658, 7 
LRA 325. (3) Where two persons 
are charged in one count with dis- 
turbing a congregation of persons as- 
sembled for divine worship, the evi- 
dence of guilt must apply to the 
same transaction in order to convict 
both. Two separate acts of disturb- 
ance done by defendants respectively 
at different times, although on the 
same day, will not support the in- 
dictment. Jackson v. State, 87 Ga. 
432, 13 SE 689. (4) Where an in- 
dictment charged the disturbance of 
a congregation met for worship and 
the proof showed a disturbance after 
the congregation was dismissed, the 
variance was fatal. State v. Jones, 
53 Mo. 486. (5) An allegation that 
defendant “acted together with” an- 
other in the commission of the of- 
fense is surplusage, and proof that 
he acted alone is not a variance. Fin- 
ney v. State, 29 Tex. A. 184, 15 SW 
175. (6) Where the _ indictment 
charged the disturbance of a camp 
meeting of the “Rhode Island, Eas- 
ton, Connecticut Advent Christian 
Conference” and the proof showed 
that a camp meeting of “the Rhode 
Island and Eastern Connecticut Ad- 
vent Christian Conference” was dis- 
turbed, the variance was immaterial. 
State v. Read, 12 R. I. 135. 

83. State v. Starnes, 151 N. C. 724, 
66 SE 347, 19 AnnCas 448; Hub- 
bard v. State, 32 Tex. Cr. 389, 24 SW 


30. 

[a] Tlustrations of material 
variance.—(1) Where indictment 
charged a disturbance of a religious 
meeting and proof showed a disturb- 
ance of a picnic. State v. Starnes, 
151 N. C. 724, 66 SE 347, 19 AnnCas 
448. (2) Where a statute distin- 
guishes between a congregation as- 
sembled for religious worship and 
one assembled for the purpose of 
conductisg a Sunday school, a charge 
of disturbing a congregation assem- 
bled for religious worship is not sus- 
tained by proof of disturbing a Sun- 
day school. Hubbard v. State, 32 
Tex. Cr. 389, 24 SW 30. 


84. Stratton v. State, 13 Ark. 688; 
State v. Sherrill, 46 N. C. 508; Lyons 
v. State, 25 Tex. A. 403, 8 SW 643. 

[a] MIllustrations of material va- 
riance.—(1) Where it was charged 
that the disturbance was “by loud and 
vociferous exclamation and swear- 
ing’ and only laughing and talking 
was shown. Lyons v. State, 25 -Tex. 
A. 403, 8 SW 643. (2) Where the in— 
dictment charged a disturbance by 
using indecent gestures and threat- 
ening language in the presence and 
hearing of the congregation, and the 
evidence did not show that defend- 
ant used any gestures or any threat- 
ening language. Stratton vy. State, 13 
Ark. 688. (3) Where it was -charged 
that the disturbance was by defend- 
ant’s exhibiting himself drunk, and 
by cursing and swearing and mak- 
ing indecent gestures and grimaces 


and evidence shows that the disturb- 


ance was by his striking the out- 
side of the building with a stick. 
State v. Sherrill, 46 N. C, 508. 

85. Taffe v. State, 90 Ga. 459, 16 
ar 204; Copping v. State, 7 Tex. A. 


86. See Indictments and Informa- 
tions [22 Cyc 446]. 

87. Minter v. State, 104 Ga. 743, 
30 SE 989 (holding that an indict- 
ment charging the disturbance of a 
religious congregation assembled at 
a named church is matter of local de- 
scription identifying the particular 
congregation alleged to have been 
disturbed and must be proved as 


laid); State v. Kindrick, 21 Mo. A. 
507. 
[a] Tllustration—A charge that 


accused disturbed a meeting assem- 
bled ‘at’ a named building is sus- 
tained by proof that he disturbed a 
meeting assembled at a bush arbor 
near such building, both places being 
within the jurisdiction of the court. 
McCright vy. State, 110 Ga. 261, 34 SE 
368; Minter v. State, 104 Ga. 743, 30 
SE 989; Brown v. State, 14 Ga. A. 21, 
80 SE 26; Blackwell v. State, 30 Tex. 
A. 416, 17 SW 1061. 

88. Stratton v. State, 13 Ark. 688; 
Minter v. State, 104 Ga. 743, 30 SE 


989. 

89. Edwards v. State, 121 Ga. 590, 
49 SE 674 (name alleged, “New Hope 
Methodist church (colored),” as 
proved, “New Hope African Meth- 
odist Episcopal church,” such church 
being a “colored” church, and known 


generally as the “New Hope 
church”). 
90. State v. Ringer,’ 6 Blackf. 
(Ind.) 109. 
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[§ 40] A. In General. 


meetings.°? 


[§ 41] B. Presumptions and Burden of Proof. 
Tn a prosecution for a disturbance of a public meet- 
ing, as in other criminal prosecutions,®* the burden 
is on the state to prove every fact and circumstance 
which is essential to the guilt of accused,’* such as 
the manner and means of the disturbance,®° and that 
the meeting was being lawfully conducted.°® How- 
ever, where defendant sets up an affirmative defense 
he has the burden of proving it.°’ Neither the pros- 
ecution nor the defense need prove facts of which 
the court will take judicial notice.®* 


the proseeution or the defense may be assisted in 
~ 99 


proving its case by presumption: 


it is shown that the act causing the disturbance was 
intentionally done, and that it was of such a char- 
acter as would naturally tend to cause a disturb- 


91. Evidence in criminal cases 
Benerally see Criminal Law § 947 et 
seq. 

92. Lewis v. State, 338 Tex. Cr. 
618, 28 SW 465, 

93. See Criminal Law § 993 et 
seq. 

94. State v. Read, 12 R. I. 135 


(holding that where the indictment 
charged the disturbance of a camp 
meeting, the burden is on the prose- 
cution to prove that the society hold- 
ing the meeting was a religious so- 
ciety and that the meeting which it 
was holding was a camp meeting). 

95: Denny v. State, 52 Tex. Cr. 
158, 105 SW 798 (holding that, where 
the indictment charged a disturb- 
ance of a meeting by firing off a 
pistol, the burden was on the state 
to show a Gisturbance by the means 
alleged). 

96. Rex v. Wasyl Kapij, 15 Man. 
110 (holding that, where the indict- 
ment charged the obstruction of a 
clergyman, the prosecution must 
show that he was the lawful incum- 
bent of the church or was holding 
services with the permission of the 
lawful authorities of the church). 

97. Com, v. Bearse, 132 Mass. 542, 
42 AmR 450 (holding that, where de- 
fendant asserts a license from the 
managers of the assembly, the bur- 
den is on him to show that it was 
granted by persons authorized to is- 
sue it, and he does not prove this 
merely by the failure of the govern- 
ment to show that the assembly had 
an organization which established 
and governed it). 

98. See Criminal Law § 948; Evi- 
dence [16 Cye 849]; and Cline v. 
State, 9 Okl. Cr. 40, 130 P 510, 45 
LRANS 108. 

{a] Tlustrations.—The court will 
take judicial notice of the fact: (1) 
That religious services in this coun- 
try generally consist of somgs, ser- 
mons, and prayers. Cline v. State, 
9 Okl. Cr. 40, 180 P 510, 45 LRANS 
108. (2) That some religious meet- 
ings are held without formal prayer. 
Cline v. State, supra. 

99. See Evidence [16 Cye 1050]; 
Criminal Law § 1005 et seq; and 
Wright v. State, 8 Lea (Tenn.) 563. 

1. Walker v. State, 108 Ark. 336, 
146 SW 862, AnnCas1914B 739; 
Wright v. State, 8 Lea (Tenn.) 563. 

[a] MTllustrations.—(1) Where a 
person voluntarily enters into a fight 
at the door of a church where a re- 
ligious meeting is being held (Wright 
v. State; 8 Lea (Tenn.) 563), or (2) 
where a person curses in a church in 
a manner caleulated to disturb the 
congregation, it will be presumed 
that the disturbance was willful and 
wanton (Harvey v. State, (Tex. Cr.) 
44 SW 151). 


The rules of evidence 
prevailing generally in criminal prosecutions °* are 
applicable in prosecutions for disturbing public, 
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ance, the intention to disturb the meeting will be 
There is no presumption that a person 
sitting on the outside of a building in which a publie 


meeting is being held is not a part of the assem- 


blage.? 


And either 


Thus, where | acter.1° 


grate v. State, 184 Ala,.183, 32 
3. See Criminal Law § 1034 et 
seq. 

Stafford v. State, 154 Ala, 71, 


2. 
S 32 


4. 
45 8 673; Adair v. State, 134 Ala. 183, 
32 S 326; State v. Jones, 77 S. C. 385, 
58 SE 8; McAdoo vy. State, (Tex. Cr.) 
35 SW 966; Lewis v. State, 33 Tex. 
Cr, 618, 28 SW 465. 

{a] Tllustrations.—(1) Where, in 
a prosecution for disturbing relig- 
ious worship, it was claimed that de- 
fendant committed an assault on his 
companion, evidence as to the kind 
of blow struck was admissible, as 
bearing on the question whether it 
was calculated to disturb the con- 
gregation, Stafford v. State, 154 Ala. 
71, 45 S 673. (2) Where a religious 
meeting was disturbed by a riot near 
the church, evidence as to the en- 
tire disturbance is competent to show 
the gravity of the crime. State v. 
Jones, 77 S. C. 885, 58 SH 8. (3) 
Where a person who has been ex- 
pelled from membership in a church 
disturbs a subsequent meeting by 
interrupting the services to state 


| his grievances, the state may show 


that it was not the usage in that 
church for expelled members to do so. 
State v. Ramsay, 78 N. C. 448.) (4) 
In order to show accused’s mental 
condition, and also to affect the 
weight of his testimony, the state 
may prove that he had been drinking 
at the time of the disturbance. Lewis 
v. State, 33 Tex. Cr. 618, 28 SW 465. 
(5) In a prosecution for disturbing a 
Sunday school by firing a pistol, evi- 
dence that defendant was riding in a 
buggy with a married woman not his 
wife was properly excluded as ir- 


relevant. Clay v. State, 4 Ga. A. 142, 
60 SE 1028. 
5. Adair v. State, 134 Ala. 183, 32 


S 326 (holding that the state may 
show declarations and conduct of 
defendant during the services tend- 
ing to show willfulness on his part 
in doing the act causing the disturb- 
ance), - ; 

[a] MTlustrations. — (1) Declara- 
tions of defendant before going to 
chureh and after his arrival there 
that he was going to stay there until 
he got satisfaction are admissible to 
support a charge of willful disturb- 
ance. Price v. State, 107 Ala, 161, 18 
S 130. (2) In a trial for disturb- 
ing religious worship, evidence of 
threats made by accused after the of- 
fense against the minister whose con- 
gregation was disturbed was admis- 
sible to show accused's animus, and 
to disprove his claim that the dis- 
turbance was not willful. Webb v. 
State, 63 Tex. Cr. 207, 140 SW 95; 
Fete aa v. State, (Tex. Cr.) 35 SW 


Opinion evidence. 
be confined to statements of fact, the mere con- 
clusions of the witness being inadmissible. 


[§ 42] ©. Admissibility. Subject to rules gen- 
erally applicable in criminal eases,’ the prosecution 
may introduce any competent evidence which tends 
to prove defendant’s guilt of the offense charged,* 
such as the declarations © or admissions of accused.® 
On the other hand, defendant may introduce any 
competent evidence of his innocence of the charge,’ 
or in mitigation of punishment.’ 
troduce any competent evidence in rebuttal of ae- 
cused’s defense.® 
acter in issue, the state may prove his bad char- 


The state may in- 


So where accused puts his char. 


Ordinarily the testimony must 


6. McAdoo v. State, (Tex. Cr.) 35 
SW 966 (where defendant understood 
that a remark addressed to him re- 
ferred to a probable prosecution for 
disturbing a meeting, his answer that 
if the preacher fooled with him he 
would shoot him is a passive admis- 
sion that he was connected with the 
disturbance), 

7 State v. Jacobs, 103 N. C. 397, 
9 SE 404; Haynes v. State, 71 Tex. 
Cr, 31, 159 SW 1059; Freeman v. 
State, (Tex. Cr.) 44 SW 170. 

{a] Mlustration of admissible evi- 
dence.—Where there were two par- 
ties claiming the same church build- 
ing, each of whom had posted notices 
forbidding the other to enter upon the 
premises, and defendant with his as- 
sociates todk prior possession, and 
when the leader of the other party 
came he and his followers were un- 
able to enter, and as a result he 
claims a disturbance of religious 
worship, evidence as to bona fides of 
defendant in taking and maintaining 
possession is admissible. State v. 
Jacobs, 103 N. C. 397, 9 SE 404. 

[b] Illustrations of inadmissible 
evidence.—(1) In a prosecution for 
disturbing religious worship, evi- 
dence that, before accused moved 
into the community, some one had 
shot into the church was inadmis- 
sible. Haynes v. State, 71 Tex. Cr. 
31, 159 SW 1059. (2) On a prose- 
eution for disturbing religious wor- 
ship, defendant cannot show that the 
person who conducted the meeting 
was insane, he not being a witness. 
oe v. State, (Tex. Cr.) 44 SW 

8. Calvert v. State, 14 Tex. A. 154, 
156 (holding that where defendant 
was charged with causing a disturb- 
ance in a church by saying to an- 
other person, “It is a d—d lie,” the 
questions, “Why was it that the de- 
fendant called you a d—d liar?” and 
“What had you said and done?” were 
competent to be asked by the de- 
fense in mitigation of punishment). 

9. Stafford v. State, 154 Ala, 71, 
45 S 673 (where defendant claimed 
that he did not know that religious 
service was to be held at a Christ- 
mas tree celebration, evidence that 
the minister in announcing the cele- 
bration stated that he would be pres- 
ent is admissible as a circumstance 
tending to show that they would have 
religious exercises). 

10. Harrison v. State, 37 Ala. 154; 
Brown v. State, 46 Ala. 175. 
rp Calvert v. State, 14 Tex. A. 

[a] Applications of rule.— (1) 
Testimony that a witness was dis- 
turbed by defendant’s conduct is in- 
admissible as calling for a conelu- 
sion. Morris v. State, 84 Ala. 457, 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 42-45] 
[§ 43] 


D. Weight and Sufficiency. 


criminal prosecutions,!” it is necessary in a prosecu- 


DISTURBANCE OF PUBLIC MEETINGS 


As in other 


tion for a disturbance of a public meeting that the 


VII. TRIAL“ 


[§ 44] A. Questions of Law and Fact. Under | willful.1 


proper instructions from the court it is usually with- 
in the province of the jury to determine whether at 
the time of the disturbance there was in fact a pub- 
lie meeting,’® whether the persons disturbed were in 
fact a part of the meeting,‘® whether the meeting 
was in fact one of those to which the law extends its 
protection,’? whether the particular acts were suf- 
ficient in fact to constitute a disturbance,'® and 
whether the disturbance was in fact intentional or 


S 628; Taffe v. State, 90 Ga. 459, 16 
SE 204. (2) Testimony that the con- 
gregation was disturbed is inadmis- 
sible as calling for a_ conclusion 
Taffe v. State, supra. (3) Testimony 
that defendant “caused general con- 
fusion, excitement*’and disturbance” 
is not merely the witness’ opinion 
and is admissible. Lewis v. State, 
33.Tex. Cr. 618, 28 SW 465. (4) Tes- 
timony that defendant “was talking 
mad,” ani that he and another 
“looked like they were trying to 
fight,” is admissible. Reeves. v. 
State, 96 Ala. 33, 11 S 296. (5) It 
was competent for a witness to state 
that the noise was “right there at 
him” (defendant) as the personal ob- 
servation and judgment of the wit- 
ness. Dodson y. State, 10 Ala. A. 255, 
65 S 206. 

Opinion evidence generally see 
Criminal Law §§ 1532-1556; Evidence 
[17 Cye 25 et seq] 


tote See Criminal Law §§ 1559- 
13. Tanner v. State, 126 Ga. 177, 


54 SE 914; and cases infra this note. 

{a] Evidence sufficient to show 
existence of a religious meeting.— 
Stafford v. State, 154 Ala. 71, 45 S 
673 (a Christmas tree celebration at- 
tended by prayer, song, and a scrip- 
tural talk by the minister); McDaniel 
v. State, 5 Ga. . 831, 66 SE 919 
(holding that proof that a congrega- 
tion was assembled at a Methodist 
Episcopal church, at which there was 
preaching and the taking up of a col- 
lection, is sufficient to show that 
there was “a congregation of persons 
lawfully assembled for divine serv- 


S|). 

[b] Evidence sufficient to show 
that meeting was conducting itself 
in a lawful manner.—Holmes vy. 
State, 39 Tex, Cr. 231, 45 SW 487, 73 
AmSR 921, 

[c] Evidence sufficient to show 
willful disturbance.— McDaniel  v. 
State, 5 Ga. A. 831, 63 SE 919; Holmes 
v. State, 39 Tex, Cr. 231, 45 SW 487, 
78 AmSR 921. 

[d] Bvidence insufficient to show 
willful disturbance—Wood v. State, 
16 Tex. A. 574; Richardson v. State, 5 
Tex. A. 470. 

[e] Evidence held sufficient to 
sustain conviction—wWalker y. State, 
103 Ark. 336, 146 SW 862, AnnCas 
1914B 739; Tanner v. State, 126 Ga. 
77, 54 SE 914; McCright v. State, 110 
Ga. 261, 34 SE 368; Taffe v. State, 90 
Ga, 459, 16 SE 204; Stewart v. State, 
31 Ga. 232; Shirley v. State, 1 Ga. A. 
148, 57 SE 912; Ball v. State, 67 Miss. 
358, 7 S 853; State v. Williams, (Mo. 
A.) 184 SW 478; Peo. v. Vilaro, 13 
Porto Rico 35; McElroy vy. State, 25 
Tex, 507; Haynes v. State, 71 Tex. 
Cr, $1, 159 SW 1059; Laird v. State, 
69 Tex. Cr. 553, 155 SW 260; Webb 
v. State, 63 Tex. Cr. 207, 140 SW 
95; Holmes vy. State, 39 Tex. Cr. 231, 
45 SW 487, 78 AmSR 921; Freeman 
v. State, (Tex. Cr.) 44 SW 170; Win- 
nard v. State, (Tex. Cr.) 30 SW 555; 
Friedlander y. State, 7 Tex. A. 204; 
Dorn v. State, 4 Tex. A. 67; Hunt v. 
State, 3 Tex. A. 116. 30 AmSR 126. 

[fl Evidence neld insufficient to 
sustain conviction.—Stratton v. State, 


[§ 45] 


cerning instruct 


for disturbing a 


guage.??_ Thus 


should conform 


13 Ark. 688; Manning vy. State, 16 Ga. 
A. 654, 85 SE 930; Brown vy. State, 14 
Ga. A. 21, 80 SE 26; Taylor v. State, 

1 Ga. A. 539, 57 SE 1049; State v. 

Dahlstrom, 90 Minn. 72, 95 NW 580; 

Denny v. State, 52 Tex. Cr. 158, 105 

SW 798; Banks v. State, (Tex. Cr.) 

105 SW 799; Wood v. State, 11 Tex. 

ai 318; Bush v. State, 6 Tex. A. 
14. Cross references: 

Continuance see Criminal Law §§ 
819-946. 

Election between acts proved see In- 
dictments and Informations [22 
Cyc 406]. 

Separate trials of codefendants see 
Criminal Law §§ 2006-2014. 

Trial of criminal cases generally see 
Criminal Law §§ 2000-2614. 

15. State v. Snyder, 14 Ind. 429 
(where it is held that the question 
whether a congregation was still 
“met together” or dispersed after 
the benediction is one for the jury 
under proper instructions as to the 
protection afforded by the statute). 

16. Adair v. State, 134 Ala. 183, 
32 S 326 (where it is held that the 
question whether persons outside of 
the meetinghouse constituted a part 
of the assembly, and the question 
whether persons had withdrawn 
themselves from the meeting so as no 
longer to constitute a part of it were 
for the jury). 

17. State v. Norris, 59 N. H. 536 
(holding that, where the principal ob- 
ject of a camp meeting was the incul- 
cation of principles of temperance 
and abstinence from intoxicating liq- 
uors, and each session was: opened by 
prayer and the reading of the scrip- 
tures, and the meeting consisted of 
addresses on that subject, and the 
singing of temperance and religious 
hymns, it was a question for the jury 
whether the meeting was “convened 
for the purpose of religious worship,” 
within the terms of the statute); 


Cline v. State, 9 Okl. Cr. 40, 130 P 
510, 45 LRANS 108 (whether a 
Christmas festival is a_ religious 


meeting): Green v. State, (Tex. Cr.) 
56 SW 915 (whether a singing school 
engaged in practicing singing sacred 
songs is a religious meeting); Nash 
v. State, 32 Tex. Cr. 368, 24 SW 32. 

18. Talladega v. Fitzpatrick, 133 
Ala. 613, 32 S 252; Walker v. State, 
103 Ark. 336, 146 SW 862, AnnCas 
1914B 698: Com. v. Porter, 1 Gray 
(Mass.) 476; State v. Mancini, 91 Vt. 
507, 101 A 581. 

19. Harrison v. State, 37 Ala, 154; 
Wright v. Sta‘*e, 8 Lea (Tenn.) 563. 


20. See generally Criminal Law &§ 
2353-2496. 

21. Williams v. State, 83 Ala, 68, 

S 743 = 


22. Harrell v. State, 9 Ga. A. 624, 
71 SE 1030 (holding that, in a prose- 
eution for being intoxicated at a 
place of divine worship, an instruc- 
tion that if any person shall appear 
at any church or other place of di- 
vine worship, intoxicated or in any 
manner under the influence of intoxi- 
eating liquors, while the people are 
assembled to engage in religious wor- 
ship, he is guilty of a misdemeanor, 
is sufficient). 


the offense it should be defined.?* 


[18 C.5.] 1401 


state prove all the elements of the crime beyond a 
reasonable doubt." 


B. Instructions. The rules of law con- 


ions to the jury in criminal prose- 


cutions in general *° are applicable in prosecutions 


public meeting.*t The court should 


define the offense charged, setting forth the constit- 
uent elements thereof in clear and precise lJan- 


where willfulness is an element of 
The instructions 
to the issues 24 and the evidence.?® 


| 23. Haynes v. State, 71 Tex. Cr. 

31, 159 SW 1059; Laird v. State, 69 
Tex. Cr, 553, 155 SW 260; Winnard y. 
State, (Tex. Cr.) 30 SW 555. 

[a] Instructions held sufficient.— 
(1) An instruction which defines the 
term “willful” as follows: “The 
word ‘wilfully’ as herein used means 
with evil intent, or without reason- 
able grounds for believing the act to 
be lawful” is sufficient. Haynes vy. 
State,’ 71 "Tex. ‘Cr... 31,' 35, 159° "Sw 
1059. (2) An instruction to the ef- 
fect that defendant is charged with 
the offense of disturbing a congrega- 
tion... by unlawfully and willfully 
throwing a jug through the window 
-«. that’ by “the term ““‘willful” “ds 
meant with willful intent or without 
reasonable grounds to believe the act 
to be lawful sufficiently instructs the 
jury that the act must be willfully 
done. Laird v. State, 69 Tex. Cr. 553, 
155 SW 260. (3) A charge that, if 
defendant willfully furnished the 
means to disturb public worship, he 
is guilty, is not erroneous, in that 
the term “willfully” should have been 
addressed to the intent. Winnard v. 
State, (Tex. Cr.) 30 SW 555. 

24. Harrell v. State, 9 Ga. A. 624, 
71 SE 1030; Haynes v. State, 71 Tex. 
Cr. 31, 159 SW 1059; Laird vy. State, 
69 Tex. Cr. 553, 155 SW 260; Freeman 
v. State, (Tex. Cr.) 44 SW 170. 

[a] Tllustrations.—(1) Where a 
special presentment charged that de- 
fendant “was then and there intoxi- 
cated and in a manner under the in- 
fluence of intoxicating liquors while 
the people were assembled for the 
purpose of engaging: in divine wor- 
ship,” an instruction that the de- 
fendant was charged with the offense 
of being intoxicated at a place of 
divine worship, or being in any man- 
ner under the influence of intoxicat- 
ing liquors at a place of divine wor- 
ship while the people were there as- 
sembled, etc., is not broader than the 
special presentment. Harrell Vv. 
State. 9 Ga. A. 624, 626, 71 SE 1030. 
(2) Where the evidence showed that 
a jug was thrown through the church 
window by one of two persons act- 
ing together, and accused admitted 
that he was with a certain com- 
panion, it was not error to refuse to 
instruct that if accused did not 
throw the jug he must be acquitted, 
for if either threw the jug, both 
would be guilty. Haynes v. State, 71 
Tex. Cr. 31, 159 SW 1059. (3) Where 
the information under which accused 
was being prosecuted for disturbing 
a religious meeting did not allege 
that accused was riding, an instruc- 
tion predicating accused’s conviction 
upon whether he was riding a horse 
or a mule is properly refused. Laird 
v. State, 69 Tex. Cr. 553, 155 SW 
260. (4) A request for instructions 
predicated upon a disturbance of a 
meeting, the disturbance of which 
was not charged in the indictment, is 
properly refused. Freeman y. State, 
(Tex. Cr.) 44 SW 170. 

25. Harrell v. State, 9 Ga. A. 624, 
71 SE 1030; Laird v. State, 69 Tex. 
Cr. 553, 155 SW 260; Freeman v. 
State, (Tex, Cr.) 44 SW 170; Love v. 
State, 35 Tex. Cr. 27, 29 SW 790. 


1402 [18C.J.] 


It is erroneous to give an instruction assuming a 
material fact as to which the evidence is contra- 
The instructions should not be mis- 
A defendant is entitled to a charge 


VIII. MITIGATION 


{§ 46] Facts not justifying or excusing the dis- 
turbance of a public meeting may nevertheless 


dictory.?° 
leading.?7 


[§ 47] A. In General. 


[a] Mlustrations.—(1) Where in 
a prosecution for being intoxicated 
at a place of public worship, etc., a 
requested charge that to convict the 
jury must find that defendant was 
drunk on intoxicating liquor, and 
that if it was beer, morphine, or oth- 
er narcotics that produced the con- 
dition of defendant they could not 
find him guilty, was properly re- 
fused where there was no evidence 
that defendant was intoxicated on 
liquor. Harrell v. State, 9 Ga. A. 
624, 71 SE 1030. (2) Where the evi- 
dence shows that if accused was the 
person who created the disturbance 
he must have known that the congre- 
gation had assembled and the pur- 
pose for which they had gathered, 
it was proper to refuse an instruc- 
tion that, if the church was not 
lighted and no service was going on 
and there was nothing to put accused 
on notice that they were holding re- 
ligious service there, then he was 
not guilty. Laird v. State, 69 Tex. 
Cr. 5538, 155 SW 260. (3) Evidence 
that the disturbance occurred in the 
church during services, as well as 
just outside of the church imme- 
diately after services, justifies a 
charge that the statute protects a 
congregation so long as any of them 
are on the ground, either before, dur- 
ing, or after service. Love v. State, 
35 Tex. Cr. 27, 29. SW 790. 

26. Harvey v. State, (Tex. Cr.) 44 
SW 151 (holding that where defend- 
ant denies making any disturbance, it 
is error for the court in the instruc- 
tions to assume that the acts com- 
plained of were evil and unlawful). 

27. Adair v. State, 134 Ala. 183, 
32 S 326; Brown v. State, 46 Ala. 175; 


Gatk v. State, (Tex. Cr.) 78 SW 
1078. 
[a] Misleading instruction. — A 


charge that the word “interrupt,” as 
used in the statute, means anything 
done by accused which takes the at- 
tention of the hearers from the servy- 
ices or the discourse of a minister is 
bad as tending to mislead the jury 
by withdrawing their attention from 
willfulness as an element of the of- 
fense. Brown v. State, 46 Ala, 175. 
{b] Instruction not misleading.— 
Where the proof shows that the dis- 
turbance occurred within the house 
of worship, a charge that. accused 
would be guilty if he disturbed the 
congregation in or out of the house 
is not misleading. Clark y. State, 
(Tex. Cr.) 78 SW 1078. 
28. Green v. State, (Tex. Cr.) 
56 SW 915; Nash v. State, 32 Tex. Cr. 
368, 24 SW 32, 26 SW 412 (holding 
that where a member of the church 
had prayed for defendant by name 
as being a very wicked and mean per- 
son, and defendant had appealed in 
vain to a deacon to put a stop to it, 
whereupon defendant protested 
against the person in question taking 
any further part in the services, he 
was entitled to an instruction that to 
be protected from disturbance the 
congregation must have been con- 
ducting itseif in a lawful manner). 


A oe vatame v. State, 83 Ala. 68, 
30. Punishment generally see 


The nature and extent 
of the civil liability of a person who disturbs a 
public meeting has not been clearly defined. In the 
case of a disturbance of a religious meeting, the 


DISTURBANCE OF PUBLIC MEETINGS 


IX. CIVIL LIABILITY 


Criminal Law § 3186 et seq. 

31. Freeman vy. State, (Tex. Cr.) 
44 SW 170 (holding that it does not 
mitigate the offense of disturbing 
religious worship that the person 
conducting the meeting was insane); 
Calvert v. State, 14 Tex. A. 154 (hold- 
ing that where a meeting was dis- 
turbed by defendant’s calling wit- 
ness a liar, defendant may show in 
mitigation of punishment that the 
witness gave him provocation for the 
remark). 

32. Baltimore, ete., R. Co. v. Fifth 
Baptist Church, 108 U. S. 317, 329, 
27 L. ed. 739 (where, in an action by 
a religious corporation in the na- 
ture of an action on the case to re- 
cover damages for discomfort occa- 
sioned by the establishment of a 
building for housing and repairing 
locomotives contiguous to a building 
used for Sunday schools and public 
worship by a religious society, the 
evidence showed that the noises in- 
terrupted the services and that dis- 
agreeable odor3, added to the noise, 
smoke, and cinders rendered the place 
not only uncomfortable but almost 
unendurable as a place of worship, 
and the court held that the action 
would lie and in the course of the 
opinion said: “Plainly the engine 
house and repair shop, as they were 
used by the railroad company, were 
a nuisance in every sense of the 
term. They interfered with the en- 
joyment of property which was ac- 
quired by the plaintiff long before 
they were built, and was held as a 
place for religious exercises, for 
prayer and worship; and they dis- 
turbed and annoyed the congregation 
and Sunday school which assembled 
there on the Sabbath and on different 
evenings of the week.... What- 
ever interferes with the comfortable 
use of their property, for the pur- 
poses of their formation, is as much 
the subject of complaint as though 
the members were united by some 
other than a corporate tie. Here the 
plaintiff, the Fifth Baptist Church, 
was incorporated that it might hold 
and use an edifice, erected by it, as a 
place ‘of public worship for its mem- 
bers and those of similar faith meet- 
ing with them. Whatever prevents 
the comfortable use of the property 
for that purpose by the members of 
the corporation, or those who, by its 
permission, unite with them in the 
church, is a disturbance and annoy- 
ance, aS much so as if aecess by them 
to the church was impeded and ren- 
dered inconvenient and difficult. The 
purpose of the organization is thus 
thwarted. It is sufficient to main- 
tain the action to ‘show that the 
building of the plaintiff was thus 
rendered less valuable for the pur- 
poses to which it was devoted”); Chi- 
cago, etc., R. Co. v. Leavenworth City 
First M. E. Church, 102 Fed. 85, 42 
CCA 178, 50 LRA 488 (holding that 
the erection of a hydrant by a rail- 
road company in close proximity to 
a church, thereby causing such dis- 
turbance of the religious services as 
to render the building of little value 
for church purposes, constitutes a 
partial taking of the property for 


[§§ 45-47 


presenting his theory of the case where there is 
evidence which tends to support that theory.?® 
instructions should be construed as a whole and in 
connection with the evidence in the particular case.?9 


OF PUNISHMENT °° 


operate in mitigation of punishment.*+ 


The 


rule is that where the acts which constitute the 
disturbance are of such a character that they amount 
to a nuisance the disturber is liable to a civil action 
for damages,®* and if the cause of the disturbance 


which the railroad company is 
liable); Sckenectady First Baptist 
Church v. Schenectady, etc., R. Co., 


5 Barb. (N. Y.) 79, 84 (where an ac- 
tion was brought by the trustees of 
a church against a railroad company 
for making noises on Sunday and 
thereby disturbing the congregation 
and impairing the usefulness of the 
church property for the purposes to 
which it had been appropriated, and 
the court held that plaintiffs were 
entitled to recover and also quoted 
with approval, from Laning v. Smith, 
4 Wend. 25, the following language: 
“Every individual who receives 
actual damage from a nuisance may 
maintain a private suit for his own 
injury, although there may be many 
others in the same situation. The 
punishment of the wrongdoer by a 
criminal prosecution, will not com- 
pensate for the individual injury; 
and a party who has done a criminal 
act cannot defend himself against a 
private suit by alleging that he has 
injured many others in the same way, 
and that he will be ruined if he is 
compelled to make compensation to 
all”); Dewar v. City, etc. Race- 
course Co.4;[1899] 1 Ir. 345. And see 
Owen v. Henman, 1 Watts & Serg. 
(Pa.) 548, 550, 37 AmD 481 (where 
the act of disturbance consisted in 
the making of loud noises by talking, 
singing, and reading, and the action 
was brought by a member of the con- 
gregation, and the court said: ‘““What- 
ever rights and privileges the plain- 
tiff may, with others, have in the 
building, we have no doubt there are 
remedies at law for the full protec- 
tion of them, provided they are 
sought in a proper manner. ... In- 
deed it is well known, that the prop- 
erty of our churches and meeting- 
houses, and the superintendence of 
the congregations, and the rights to 
control and regulate them, and to pre- 
vent improper intrusion or interfer- 
ence by suit or otherwise, is uni- 
formly vested in some corporation or 
trustees. ... It is for them or the 
organized officers, to bring actions of 
trespass, or, on the case, to regulate 
the affairs of the churches, and to 
protect the members in the enjoy- 
ment of their religious rights and 
property. ... The injury complained 
of, if against the will of the officers 
of the church, is in the nature of a 
nuisance or injury to them, and it is 
for them to seek redress’); Church 
of Jesus Christ of Latter-Day Saints 
v. Oregon Short Line R. Co., 36 Utah 
238, 255, 103 P 248, 23 LRANS 860, 
140 AmSR 819 (where the services of 
a religious society were disturbed 
and interrupted by the operation of 
defendant’s trains, and it was held 
that plaintiff cannot recover on the 
ground that such disturbance con- 
stituted a taking of this church prop- 
erty, but the court added: “If the 
respondent can show that blowing 
whistles, ringing bells, and the rum- 
bling of the trains are avoidable 
without undue interference with the 
operation and usefulness of the rail- 
road, or that it is unnecessary fo 
blow the whistles and ring the bells, 
or that these things are done will- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 47-50] 


is continuous equity will restrain it.%? 

Where a religious 
congregation is disturbed, the action may be brought 
by the officers of the society,** or, if the congre- 
gation is incorporated, then it may be brought in 
the name of the corporation.*> But the action can- 


{§ 48] B. Who May Sue. 


not be brought by an individual 


congregation,®® unless he has suffered some partic- 


fully and for the purpose of inter- 
fering with and annoying the persons 
who are using the buildings for the 
purposes indicated in the record, then, 
upon such allegation and proof, the 
law no doubt will afford some re- 
lief’). But see U. S. v. Brooks, 24 F. 
Cas. No. 14,655, 4 Cranch C. C. 427 
(where the co:rt said: “Every man 
has a perfect right to worship God 
in the manner most conformable to 
the dictates of his conscience, and to 
assemble and unite with others in 
the same act of worship, so that h 
does not interfere with the equal 
rights of others. The common law 
protects this right, either by giving 
the party his private action for dam- 
ages on account of the injury he has 
sustained; or if the violation of the 
right be directly, or consequentially 
injurious to society, by a public 
prosecution. And whenever the in- 
jury is common to an indefinite num- 
ber of persons, so that no one has a 
greater right to sue than another, 
the private injury is merged in the 
public wrong, and becomes the prop- 
er subject of public prosecution, as 
in the case of nuisance and of fraud. 
. . The disturbance of public wor- 
ship is an act tending to destroy the 
public morals, and to excite a breach 
of the peace; and it is a common in- 
jury to an indefinite number of per- 
sons, neither of whom could sue 
alone, unless, as in the case of nuis- 
ance, he should have received some 
special and peculiar damage over and 
above the common injury sustained 
by the others”); Schenectady First 
Baptist Church v. Utica, ete., R. Co., 
6 Barb. (N. Y.) 313, 316 (where the 
trustees of the church as owners of 
the building brought an action for 
damages against a railroad company, 
alleging that the religious society 
had been disturbed during divine wor- 
ship on the Sabbath and that such 
disturbance, caused by noise, de- 
prived the religious society of the 
use, enjoyment, and benefit of the 
property and depreciated the value 
of the property, and it was held that 
the only ground upon which plaintiffs 
could recover would be onthe ground 
of the depreciation of the property 
and that the corsequential damage 
was too remote to allow recovery, 
and the court said: “The congrega- 
tion and society worshipping there, 
and not the plaintiffs, are the per- 
sons molested. The custody and 
management of the real estate of a 
religious corporation belongs to the 
plaintiffs as trustees, but they can- 
not sue for disturbing the society 
while worshipping in the church edi- 
fice, by noise. There must be some 
injury to the property, immediate or 
consequential’); St. Anthony of 
Padua Roman Catholic Church v. 
Pennsylvania R. Co., 207 Fed. 897, 
125 CCA 629, LRAI1915E 623 [app 
dism 237 U. S. 575, 35 SCt 729, 59 L. 
ed. 1119] (holding that where the 
disturbance is merely the consequen- 
tial, incidental, and unavoidable re- 
sult of the operation of a duly au- 
thorized railroad, such disturbance, 
irrespective of the extent of such 
annoyance or damage, does not con- 
stitute an actionable nuisance). See 
generally Nuisances [29 Cyc 1196]. 
33. Baltimore, etc., R. Co. v. Fifth 
Baptist Church, 108 U. S. 317, 27 L. 
ed. 739; St. Margaret’s Church v. 


Stephens, 29 Ont. 185, 188 (where the| 


church wardens and trustees of the 

church and congregation brought an 

action to restrain defendants from an 

alleged nuisance. which consisted in 
> 
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[§ 50] 


member of the 
assembly.*° 


the playing of a brass band at de- 
fendants’ skating rink to the annoy- 
ance and disturbance of the congre- 
gation engaged in religious worship, 
and the court granted the injunction 
and said: “The use by the plaintiffs 
of the church as they were using it 
was, aS it seems to me, an ordinary 
and reasonable as well as a lawful 
use of their property, and the incon- 
venience to them and the congrega- 
tion was such as materially to inter- 
fere with the use and enjoyment of 
it’); Roskell v. Whitworth, 19 W. R. 
$04 (where an action was brought by 
the trustees and _ the officiating 
clergyman of a Roman_ catholic 
church to enjoin the use of a steam 
hammer which disturbed the con- 
gregation engaged in religious wor- 
ship and the schools which were con- 
ducted in connection with the church, 
and physically injured the prop- 
erty by the vibration caused by the 
operation of the hammer, and the in- 
junction was granted on the ground 
that defendant’s acts constituted a 
nuisance in that the services of the 
church were impeded, the business 
of the schools was injuriously im- 
peded, and the comfortable enjoy- 
ment of the rectory disturbed and 
their property damaged). But see 
Sparhawk v. Union Pass. R. Co., 54 
Pa, 401, 427, 430 (where, in a suit for 
an injunction to restrain a railway 
company from operating its cars on 
Sunday on the ground of nuisance in 
that it disturbed plaintiffs, pewhold- 
ers, in certain churches during relig- 
ious services, it was held that the 
suit could not be maintained because 
no material damages were shown, 
and the court said: “Religious medi- 
tation, and devotional exercises, are 
a duty and a privilege undoubtedly, 
but result nevertheless from _ senti- 
ments not universal in their demon- 
strations by any means, but peculiar 
to individuals rather than to the 
whole community. Of this, like the 
matter referred to in the authority 
cited, injury to it by disturbance can- 
not be measured by any standard ap- 
plicable to the privation of ordinary 
comfort. It cannot be affirmed, in 
regard to the devotional exercise em- 
braced within the privilege, that it 
is more than a mental disturbance— 
an inconvenience. ... It is not pos- 
sible in my judgment to establish a 
material injury, where alone at most 
the mind is disturbed without the 
slightest bodily effect or interference 
with ordinary comfort. It is but an 
inconvenience incident to the situa- 
tion, and not the subject of an ad- 
judication in equity’’). 

34. Schenectady First Baptist 
Church v. Schenectady, ete., R. Co., 
5 Barb. (N. Y.) 79 (action brought by 
trustees); St. Margaret’s Church v. 
Stephens, 29 Ont. 185 (action 
brought by church wardens and trus- 
tees); Roskell v. Whitworth, 19 Wkly. 
Rep. 804 (action brought by trustees 
and officiating clergyman). And see 
Owen v. Henman, 1 Watts & S. (Pa.) 
548, 37 AmD 481 (holding that the 
action should be brought by the trus- 
tees or organized officers of the so- 
ciety). 

35. Baltimore, etc., R. Co. v. Fifth 
Baptist Church, 108 U. S. 317, 329, 27 
L. ed. 739 (where the court said: 
“The right of the plaintiff to recover 
for the annoyance and discomfort to 
its members in the use of its prop- 
erty, and the liability of the defend- 
ant to respond in damages for caus- 
ing them, are not affected by their 
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ular injury not common to the others.?7 
[§ 49] ©. Who May Be Liable. 

dividual or a corporation may be held liable in a 

civil action for disturbing a religious meeting.3$ 

D. Damages. 

for the depreciation in the value of the premises,°° 

and for the inconvenience and discomfort of the 


Hither an in- 


Damages are recoverable 


R. Co. v. Leavenworth City First M. 
E. Church, 102 Fed. 85, 42 CCA 178, 
50 LRA 488 (holding that, where ac- 
tion was brought against a railroad 
company for damages for a private 
nuisance consisting of the disturb- 
ance of the religious services in a 
church and rendering the building 
unfit for the uses for which it was 
built, such action is properly 
brought in the name of the cor- 
poration). 

36. Owen v. Henman, 1 Watts & S. 
(Pa.) 548, 550, 37 AmD 481 (where 
a member of a congregation brought 
an action for being disturbed during 
religious services, and the court 
said: “In the first place, the injury 
alleged is not the ground of an ac- 
tion. He claims no right in the 
building, or any pew in it, which has 
been invaded. There is no damage to 
his property, health, reputation or 
person. He is disturbed in listening 
to a sermon by noises. Could an ac- 
tion be brought by every person 
whose mind or feelings were dis- 
turbed in listening to a discourse, 
or any other mental exercise, (and it 
must be the same whether in a 
church or elsewhere), by the noises, 
voluntary or involuntary of others, 
the field of litigation would be ex- 
tended beyond endurance. The in- 
jury, moreover, is not of a temporal 
nature; it is altogether of a spiritual 
character, for which no action at law 
lies. It is settled that an action on 
the case does not lie where there is 
not any temporal damage’’). And 
see Schenectady First Baptist Church 
v. Utica, ete., R. Co., 6 Barb. (N. Y.) 
313, 317 (where the court said: “But 
I do not think a private action can 
be maintained by an attendant upon 
divine worship there, even admitting 
this were a public nuisance. He does 
not receive special or particular dam- 
age’); Sparhawk v. Union Pass. R. 
Co., 54 Pa. St. 401, 431 (where the 
court said: “Independently of these 
considerations, which apply to pew- 
holders as well as private property- 
holders, I am not able to see where 
the right is in an individual pew- 
holder in a church to proceed in his 


own name to enjoin a _ nuisance 
against a church to which he be- 
longs’’). 

37. Schenectady First Baptist 
Church v. Schenectady, etc., R. Co., 
aBarbs CN? vy.) #79: 

38. Baltimore, ete.. R. Co. v. Fifth 


Baptist Church, 108 U. S. 317, 330, 27 
L. ed. 739 (where the court said: 
“The liability of the defendant for 
the annoyance an” discomfort caused 
is the same also as that of individ- 
uals for a similar wrong. The doc- 
trine which formerly was sometimes 
asserted, that an action will not lie 
against a corporation for a tort, is 


exploded”); Schenectady First Bap- 
tist Church v. Schenectady, etc. R. 
Co., 5 “Barb. (N. Y.) «79. 

39. Baltimore, etce., R. Co. v. Fifth 
Baptist Church, 108 U. S. 317, 27 L. 
ed, 739; Chicago, ete, R. Co. v. 
Leavenworth City First M.. EB. 
Church, 102 Fed. 85, 42 CCA 178, 50 
LRA 488. 


40. Baltimore, etc., R. Co. v. Fifth 
Baptist Church, 108 U. S._ 317, 335 
(where the court said: “Mere de- 
preciation of the property was not 
the only element for consideration. 
That might, indeed, be entirely disre- 
garded. The plaintiff was entitled to 
recover because of the inconvenience 
and discomfort caused to the con- 
gregation assembled, thus necessa- 


corporate character”); Chicago, etce.,/ rily tending to destroy the use of the 


1404 [180.0] 


* DITA. 
for payment of a debt.t 
DITCH.’ 


on the surface of the ground.* 


of way for the passage of water.'* 


building for the purposes for which 
it was erected and dedicated. The 
property might not be depreciated in 
its salable or market value, if the 
building had been entirely closed for 
those purposes by the noise, smoke, 
and odors of the defendant's shops. 
It might then, perhaps, have brought 
in the market as great a price to be 
used for some other purpose’), 

1. Escriche Diccionario, 

2. Ditch: 
Generally see Waters [40 Cyc 658]. 
As boundary see Boundaries § 71. 
Assessment for construction see Mu- 

nicipal Corporations [28 Cye 1113]. 
Condemnation of land for see Hmi- 

nent Domain [15 Cyc 594]. 
Basement in see Easements [14 Cye 

1169], 

Highway officer, authority to con- 

struct see Highways [387 Cyc 228]. 
Irrigation ditch company see Waters 

[40 Cye 825]. 

Mechanie’s lien for construction see 

Mechanics Liens [27 Cye 33]. 
Municipal corporation, power to con- 

struct see Municipal Corporations 

{28 Cyc 917]. 

See also Drains [14 Cye 1018]. 

“Sewer” distinguished see Sewer 
[35 Cyc 1449 note 70]. 

3. Goldthwait v. East Bridge- 
water, 5 Gray (Mass.) 61, 1 

R:) 'Co., 


4. Byrne v. Keokuk, etc., 
47 Mo. A. 383, 389. 
fa] “A ditch... is not a build- 


ing, or a wharf, and in no sense can 
it be designated a superstructure.” 
Bllison v, Jackson Water Co., 12 Cal. 


542, 555 [quot Horn v. Jones, 28 Cal. 
194, 2 3]. 
{b] “Lead yest »—Sherrod  v, 
Battle, 154 N. C. 345, 348, 70 SH 
4 


834. Y 

5, Goldthwait v. East Bridge- 
water, 5 Gray (Mass.) 61, 64 [quot 
Fiske v. Wetmore, 15 R, I, 354, 359, 
5 A 375, 10 A 627]; Sherrod v. Battle, 
154 N. GC. 345, 850, 70 SE 834, 

fa] A “ditch” is as much an arti- 
ficial mechanism as a pump, when 
applied to diversion of water from 
a stream or a disturbance of the 
natural order of things. Garvey 
Water Co. v. Huntington Land, ete., 
Co., 154 Cal. 232, 241, 97 P 428. 

6. Byrne v. Keokuk, ete., R. Co., 
47 Mo, Tie 388, 389. 

[a] “Drain” compared and distin- 
guished.—“‘In common parlance the 
two words are used interchangeably, 
but technically speaking each has its 
own appropriate meaning, when used 
in certain connections. The word 
drain is commonly used in connec- 
tion with a sewer, sink or other 
undersurface drain.” Byrne v. Keo- 
kuk, etc., R. Co., 47 Mo, A. 383, 389. 
And see Briar v. Job’s Creek Drain, 
Dist., 185 Ill, 257, 260, 56 NE 1042 
(where it is said: “The word ‘ditch’ 

. . when used in [an act for the 
construction of drains, ditches, etc.] 
shall be held to include any drain 
or water-course’’). 

7. Forest v. Atlantic Coast Line 
R: Co., 159 N, C. 547, 550, 75 SH 796. 

8, Wayne City Drain. Dist. v. 
Boggs, 262 Ill. 338, 345, 104 NE 676. 

{a} “Conduit” compared.— While 


In Spanish law, something set aside | 


The word has no technical or exact 
meaning,® and is mostly used to designate a trench 
It has been defined 
as a hollow or open space in the ground, natural 
or artificial, where water is collected or passes off;® 
a drain,® either natural or artificial,’ open or cov- 
ered;® a drain which is or may be open and so 
arranged as to take surface water;? a drain or 
watercourse ;'° a well-defined channel or receptacle 
for the drainage of water;™ an aqueduct ;!? a right 


DITA—DIVERGE 
DITTO. 


Ditto marks, 


a conduit through which a water 
power company “conducts the water 
from its dam across a river to the 
place of use is not strictly a ditch 
or a canal, it is a conduit through 
which water is diverted from the 
natural channel in which it would 
flow if left unobstructed,’ and the 
company is liable for the fees im- 
posed by a statute providing that 
upon the issuance of a certificate by 
the state engineer in relation to the 
completion of any canal, ditch, or 
other work, a fee to cover the ex- 
pense of the examination of such 


work shall be paid to the state 
engineer. Idaho Power, etc., Co. v. 
Eee agai Se 16 Ida. 418, 429, 101 P 
821, 

9. State Bd. of Health v. Jersey 
City, 55 N. J. Eq. 116, 124, 35 A 835. 

10. Rev. St. § 4511 [quot Greek 
v. Joy, 81 Oh. St. 315, 327, 909 NB 
932]; Wayne City. Drain. Dist. v. 


Boggs, 262 Ill. 388, 845, 104 NE 676. 

11. Byrne v. Keokuk, ete., R. Co., 
47 Mo. A. 3838, 389, 

[a] “A mere depression in the 
surface of the earth, or a swale, 
with no channel or banks, cannot be 
called... a ditch.” Byrne v. Keo- 
kuk, ete., R. Co., 47 Mo. A, 383, 389. 

{b] A mere excavation, although 
called a ‘“‘ditch,’’ on a person's land, 
cannot be construed as coming 
within the purpose and intention of 
the statutes relating to ditches and 
priorities of water rights. <A ditch 
with rights is referred to; and a 
ditch that is built without authority, 
the building of which conveys no 
authority upon the owner to divert 
water, is not such a ditch as the 
statute mentions. Whalon vy, North 
Platte Canal, etce., Co., 11 Wyo. 313, 


845,71 P 995. 

“Canal” distinguished. — “In 
ordinary acceptation of the 
terms, koth indicate a channel con- 
structed for the purpose of convey- 
ing water, the only difference being 
that the word ‘canal’ suggests a 
channel of larger dimensions than 
does the word ‘ditch,’ but as defined 
by the authorities, a ditch *may be 
natura], or artificial while a 
canal is an artificial trench for con- 
fining water to a. defined channel 

. or a trench or excavation in the 
earth for conducting water and con- 
fining it to narrow limits.” Forest 
v. Atlantic Coast Line R. Co., 159 
N. C. 547, 560, 75 SH 796 [cit Cyc]. 

{d] “Sluiceway” distinguished.— 
Structures common in all highways 
for collecting surface water and 
keeping it out of the traveled part 
of the road are usually called 
“ditches” or “gutters.” <A gutter be- 
side a roadway, by reason of which 
ice gathered in the roadway, caus- 
ing plaintiff's injury, was not a 
sluiceway, within a statute making 
towns liable for damages to any per- 
son traveling on a sluiceway, by rea- 
son of any defect making it un- 
suitable for travel. Drew v. Bow, 
74 _N. H. 147, 148, 65 A 8381, 

fe] Obstructi highways. — An 
indictment for unlawfully obstruct- 
ing a highway, by cutting a ditch 


‘Ditto’? and its abbreviation ‘‘do.’’ 
and the dots and marks that stand for the word are 
in common use, and have a perfectly well-defined 
meaning known to persons generally.’ 


Marks which are generally under- 


stood to mean ‘‘the same as above,’’?> a repre- 
sentation of what appears written above.!¢ 

DIV. An abbreviation of ‘‘division.’? 17 

DIVE. A place of infamous resort.18 

DIVERGE. A term defined as meaning to extend 
from a common point in different directions;!® to 
lead away from one another;*° to tend to spread 


alongside of and making an embank- 
ment alongside of and across such 
highway, was held not bad for its 
failure to allege the depth of the 
ditch. The court said: “In our opin- 
ion, the word ditch, in its common 
and usual signification, as generally 
accepted, imports a trench of suffi- 
cient width and depth to obstruct a 


highway, in the legal sense, if cut 
or dug across it.” State vy. Day, 52 
Ind, 488, 485. 
12. Moore v. United Elkhorn 
Mines, 64 Or. 342, 127 P 964, 6, 
13. Smith v. Hampshire, 4 4. Caleuan 


8,10, 87 P 224. 
ié In re Op. Justices, 70 Me. 560, 


15. New England L. & T. Co, v. 
Avery, (Tex, Civ. A.) 41 SW 673, 
675 [quot Duerr v. Snodgrass, 58 
W._ Va. 472, 475, 52 SE 531]; Chase 
v. Maxcy, 134 Wis. 435, 436, 114 NW 
832. See also Miller’ vy. Wild Cat 


Gravel Road Co., 52 Ind. 51, 59 [cit 
Quackenbos Comp. and Rhet.] 
(where it is said that double 


commas placed under such words, in 
the articles of an association, “are, 
by common usage, equivalent to the 
repetition of the words ‘Howard 
county, Indiana,’” and also. that 
“this is sanctioned, not only by com- 
mon usage, but by standard literary 
authority’). 

{a] They are as much a part of 
the English language as are punctu- 
ation marks, such as the comma, 
semicolon, colon, and period, and are 
often given an important, and some- 
times a controlling, part in the con- 
struction of general writings, and 
in the interpretation of legal docu- 
ments and of statutes and constitu- 
tions. Hughes v. Powers, 99 Tenn. 
480, 484, 42 SW 1 [quot Peo, v. 
Newell, 49 Colo. 349, 356, 113 P 6438; 
Duer v. Snodgrass, 58 W. Va. 472, 
475, 52 SE 531], 

[b] ustration of use.—A stat- 
ute requiring the index to a judg- 
ment record to contain the names of 
plaintiff and’ defendant is satisfied, 
where the same party has been de- 
fendant in several actions, by the 
writing of his name once as defend- 
ant in the action first indexed, and 
the using of ditto marks in place of 
his name in the titles to the other 
actions. New England L. & T. Co. 
v. Avery, (Tex. Civ. A.) 41 SW 673, 


675. See also Atkins v. Hinman, 7 
Ill. 487, 443; Steinmetz v. Versailles, 
etc., Turnp. Co., 57 Ind. 457, 460 
(illustrating the use of “ditto 
marks’). 

16. Chase v, Maxcy, 134 Wis, 435, 
436, 114 NW 8382. 

17. West Chicago St. R. Co. v. 
Peo., 155 Ill. 299, 304, 40 NE 599. 
See also Division post Pg Ae aa 
generally Abbreviations p 276. 

18. In re Gartenstein, $% Jon Co. 
612, 614. See generally Disorderly 
Houses § 1 et seq. 

19. Webster D, [quot Daylight 
Inv. Co. v. St. Louis Merchants’ 
Bridge Terminal R. Co., (Mo.) 176 
SW 7, 8]. : 

20. Webster D. [quot Daylight 
Inv. 1D; uae Louis Merchants’ 


*By WILLIAM Mortimer CrowrHEer (Dita- Division inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


apart;21 to turn aside or deviate, as from a given 
direction.22, Opposed to ‘‘converge.’’ 5 


DIVERS. 


Several ;** sundry ;*° 


but not a great number;*° any number more than 
The term may be used for the purpose of 
describing property, and when it is so used it is 
sufficient, without stating any specific number.?§ 


two.?? 


DIVERSE CITIZENSHIP.*? 
DIVERSION.*° 


a course.*+ 
Diversion of stream.** 


DIVERSO INTUITU. 


Bridge Terminal R. Co., (Mo.) 176 

SWraptesccie } 
21. Webster D. [quot Daylight 

Iny. Co. y. St. Louis Merchants 


Bridge Terminal R. Co., (Mo.) 176 


SW2G38i. J A 
22. Webster D. [quot Daylight 
Inv. Co. y. St. Louis Merchants’ 


Bridge Terminal R. Co., (Mo.) 176 


SW. 7,. 81]. 
3 23. Webster D. [quot Daylight 
Inv. Co. vy. St. Louis Merchants’ 
Bridge Terminal R. Co., (Mo.) 176 
Sw 7, 8]. 


24, Day v. Becker, (Tex. Civ. A.) 
145 SW 1197, 1199. 

25. Century D. 

[a] “Divers days and times.”— 
The phrase, in an indictment charg- 
ing the commission of an offense on 
the day now last past, and on di- 
vers days and times before and since 
that day, may be rejected as sur- 
plusage if the offense be but a single 
offense. U.S. v. La Coste, 26 F. Cas. 
No. 15,548, 2 Mason 129, 139. 

[b] “Divers other matters.”—In 
@ submission to arbitration of sun- 
dry controversies touching the divi- 
sion fence between the farms of the 
parties, and touching “divers other 
matters,” such words are operative, 
and equivalent to a general submis- 
sion of all questions of controversy 
between the parties. They are used 
as forming an independent part of 
the submission, and it is impossible 
not to perceive that the parties in- 
tended by them to embrace different 
and more general matter than that 
which had already been specified. 
Munro v. Alaire, 2 Cai. (N. Y.) 320, 


26. 

{c] “Divers promissory notes.”— 
Com. v. Green, 122 Mass. 333; Com. 
v. Hussey, 111 Mass. 432." 

{d] “Divers statutes.”—Russ_ v. 
Com., 210 Pa. 544, 60 A 169, 172, 105 
AmSR 825, 1 LRANS 409. 


26. Century D. 
[a]_ “Divers times,” as used in 
Rey. L. § 3859, providing the form 


of information for selling intoxi- 
eating liquors contrary to law, pro- 
viding that it shall read that a cer- 
tain person on a certain day, at a 
eertain place, did at divers times 
furnish or give away liquor, noti- 
fies defendant that he may be called 
upon to meet more than one offense 
committed in one of the ways named. 
State v. Hodgson, 66 Vt. 134, 28 A 


1089, 1094. 

27. Day v. Becker, (Tex. Civ. A.) 
145 SW 1197, 1199. 

[a] “Divers persons.”— (1) A 
plaintiff, in an action for slander, 
who alleges that the words were 
spoken by defendant in the presence 
and hearing of “divers persons,” 
must prove that the words were 
spoken in the presence of at least 
three persons. Day v. Becker, (Tex. 
Civ. -) 145 SW 1197, 1199. (2) 
“Divers persons,” as used in an 
allegation in a slander suit that the 
words had been spoken in the pres- 
ence and hearing of divers good 
and worthy persons, means in the 
presence of one or more _ persons. 
Harris v. Zanone, 93 Cal. 59, 28 P 
846, 847, 


The act of turning aside from 


In a technical sense, the 
turning of the stream, or a part of it, as such, from 
its accustomed direction—its natural course.** 

In a different view or 
point of view;** with a different view, design, or 


DIVERGE—DIVIDE 


purpose;*> by a 
DIVERT.?? 
more than one, 


DIVIDE.** 


is arrested and 
ent directions.*? 


ipa Com. vy. Butts, 124 Mass. 449, 
29. See Federal Courts; Removal 


of Causes [34 Cye 1250]. 
30. Diversion: Of: 
Church property see Religious So- 
cieties [34 Cyc 1164]. 
Commercial paper see Bills 
Notes § 1026. 
Condemned property to other uses 
see Eminent Domain [15 Cye 612]. 
Corporate earnings see Corporations. 
County funds see Counties §§ 290, 


and 


53. 

Dedicated property see Dedication 
§§ 167-172. 

Instrument, as affecting liability of 
surety see Principal and Surety 
[32 Cye 186]. 

Water: 

As nuisance see Nuisances [29 Cyc 
1172]. 


By: 
Canal see Canals § 25. 
i a see Railroads [33 Cyc 


- Liability of municipality for in- 
jury from see Municipal Cor- 
porations [28 Cyc 1329]. 

See also Waters [40 Cyc 629, 646, 
738, 811]. 

31. English L. D. 

[a] “Diversion of attention,” 
when used in reference to the law 
of negligence, has been adopted to 
express conditions under which the 
watchfulness of a person traveling 
on a sidewalk might be relaxed con- 
sistently with ordinary care, and 
hence is obviously inapplicable to 
the duty of vigilance resting on a 
person about to cross a railway 
track, which is not, like a city side- 
walk, an assurance of probable safe- 
ty, but, on the contrary, a proclama- 
tion of peril. Guhl v. Whitcomb, 
er Wis. 69, 74, 85 NW 142, 83 AmSR 
889. 

32. Diversion of stream: 
Artificial watercourse, ditch, or ca- 

nal see Waters [40 Cyc 661]. 
Natural watercourse see Municipal 

Corporations [28 Cye 921]. | 
Navigable stream see Navigable 

Waters [29 Cye 310]. 

Unnavigable stream see Waters [40 

Cyc 604]. 

33. Parker v. Griswold, 17 Conn. 
288, 299, 42 AmD 739. 

{a] “Interruption” of stream dis- 

ed.—Parker v. Griswold, 17 

Conn, 288, 299, 42 AmD 739. 

fb] “The mere abstraction of wa- 
ter can hardly be called a diversion 
of it.” Fernald v. Knox Woolen Co., 
82 Me. 48, 57, 19 A 93, 7 LRA 459. 

34. Bouvier L. D. 

35. Bouvier L. D. 

36. Bouvier L. D. And see De 
Wolf v. Rabaud, 1 Pet. (U. S.) 476, 
500, 7 L. ed. 227; Inman v. Barnes, 
13 F. Cas. No. 7,048, 2 Gall. 315, 318; 
Rex v. Ely, WwW. Bl. 71, .89, .98 
Reprint 28. 

37. See also Diversion ante. 

38. Fernald vy. Knox Woolen Co., 
82 Me. 48, 57, 19 A 93, 7 LRA 459. 

[a] Implying permanency.—Grif- 
fin v. Tacoma, 49 Wash, 524, 95 P 
1107, 1110 (diverting fund). 

7 See generally Costs 5 C. J. 
pil, 
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different course or process.*é 


To turn aside.*§ 
DIVES COSTS.*° 
chancery division, ‘‘dives costs’’ are costs on the 
ordinary scale, as opposed to the costs formerly al- 
lowed to a successful pauper suing or defending in 
forma pauperis, and which consisted ‘only of his 
costs out of pocket.*° 
As a noun. An elevation of land or 
other obstruction by which the natural flow of water 


In the practice of the English 


the water caused to flow in differ- 
Also an apportionment.* 


As a verb. To sever into two parts;** to part 
into two or more pieces;** to cut or part into sey- 


40. Black L, D. See Carson v. 
Pickersgill, 14 Q. B. D. 859, 866 
(where the term is fully discussed, 
the court, per Brett, M. R., saying: 
“The term ‘dives costs’ is a strange 
one. It is not easy to understand 
what it means. We have consulted 
our brethren in the Chancery Divi- 
sion, and the most experienced mas- 
ter in that division, and find that it 
is not clear what these costs are. As 
far as I understand, ‘dives costs’ 
were not allowed unless vouchers 
for the plaintiff's payments were 
produced. So that the first thing to 
be done was to mark counsel’s fees 
and pay them. The result of this 
would be that fees, probably not il- 
liberal, would be paid after the de- 
termination of the suit. Then with 
regard to the solicitor’s costs, he 
would be paid in the same way as 
if he had been originally retained 
for reward’). 

41. See also Division post p 1407. 

“Divided court” see Appeal and 
Error §§ 3112, 3113; Courts § 326. 

42. Anderson v. Henderson, 124 
Til. 164, 171, 16 NE 232. 

43. See Farris v. Com., 126 Ky. 
463, 464, 104 SW 288, 31 KyL 847. 

[a] Colloquial use.—In Kentucky, 
where several persons agree “to go 
in” and buy whiskey, each man who 
is to share in the whiskey signing his 
name to a paper showing how much 
money he _ had contributed to the 
fund, this form of evading the law is 
commonly known as a “divide.” Far- 
ris v. Com., 126 Ky. 463, 464, 466, 104 
SW 288, 31 KyL 847. 

44. Standard D. [quot Graves v. 
White, 43 Colo. 131, 134, 95 P 347, 127 
AmSR 106]. 

[a] An agreement to “divide the 
proceeds of a contract” for work may 
constitute a partnership. Rogers v. 
Waltz, 12 Montg. Co. (Pa.) 160, 161. 

{b] As implying joint interest.— 
Where two parties are engaged in 
running an ice wagon, one of whom 
runs the business and divides with 
the other any portion of the returns 
of the business, ‘‘divide’ will not be 
held to convey the idea that both 
were jointly interested, but is en- 
tirely consistent with the idea of pay- 
ment for service. McCormack 
v. Nassau Electric R. Co., 16 App. 
Div. 24, 27, 44 NYS 684. 

{c] As implying equality.—(1) 
“Divide” does not necessarily imply 
equality of division in respect to 
property devised by will. Mills v. 
Farmer, 1 Meriv. 55, 102, 35 Reprint 
597, 613, 19 Ves. Jr. 483, 34 Reprint 
595. (2) “By common usage the com- 
mon acceptation and definition of the 
word ‘divide,’ unqualified by other 
words, when used by and between two 
contracting parties, limits the sever- 
ance or partition to two equal parts.” 
Graves v. White, 43 Colo. 131, 134, 95 
P 347, 127 AmSR 106. 

45. In re Greenwood Tp., 3 Grant 
(Pa.) 261, 263. 

fa] “Add to” and “divide into 
seven parts.”—In Winston vy. Jones, 6 
Ala. 550, 554, it is said: “The terms 
. .. necessarily imply that there was 
|some fund, similar in ‘kind, with 
| which the addition could be made, 


‘ 
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eral or many pieces;** to part an entire thing;** to 
make something into smaller parts, and not to en- 
large;#® to separate and bestow in shares;*® a dis- 


union of the several parts at the 


With reference to real estate, to make partition 
of,54 among a number;°? to partition into sev- 
With reference to personalty, to distrib- 


eralty.5% 
ute.>* 
Divide and pay over rule. 


Divided reputation. 
dence as to a general reputation.*® 


and which, when added to, would jbe 
susceptible of division into parts.” 

46. Standard D. [quot Graves v. 
White, 43 Colo. 131, 134, 95 P 347, 127 
AmSR 106]. 

47. Layton v. State, 4 Del. 8, 37; 
Stake v. Mobley, 102 Md. 408, 413, 62 
A 963. 

48. Matter of reer 13 Misc. 
714, 719, 35 NYS 820. 

[a] Applied to county boundaries. 
—The provisions of the constitution 
of New York giving the legislature 
power to divide counties and to erect 
new counties does not authcrize it to 
rearrange the boundary lines of coun- 
ties. Matter of McGinness, 13 Misc. 
714, 719, 35 NYS 820. 

{b] “Divided into and let in dif- 
ferent tenements.”—‘“A house is ‘di- 
vided into and let in different tene- 
ments’ [within the meaning of the 
Customs and Inland Rev. Act (1878) 
§ 13] when the rooms in it or groups 
of rooms in it are used and let for 
some purpose not common to the rest 
of the house and are divided off by 
any ordinary means, such as a door, 
and none the less so that the. tenants 
of the different tenements use in com- 
mon such things as kitchen, dining- 


room, staircase, or lavatory.” Farm- 
— vi Cotton, ©) £29157. (HAS 9 4G,- > 922: 
0. 
49. Layton v. State, 4 Del. 8, 37; 


Stake v. Mobley, 102 Md. 408, 413, 
62 A 963. 

“Apportion” synonymous see Ap- 
portion 4 C. J. p 1406 note 80 [a]. 
Pret Layton v. State, 4 Del. 8, 

51. Layton v. State, 4 Del. 8, 37; 
Stake v. Mobley, 102 Md. 408, 413, 62 
A 963; Seeds v. Burk, 181 Pa. 281, 286, 
37 A 511. 

[a] Applicable to real and per- 
sonal property.—(1) The general ex- 
pression “divide and pay” as used 
in a will giving a life estate to a cer- 
tain person, and directing the execu- 
tor, from and after the death of the 
life tenant, to divide and pay over the 
corpus of the trust estate to certain 
others, per se includes real and per- 
sonal estate. Land as well as per- 
sonalty may be the subject of divi- 
sion in kind. Seeds v. Burk, 181 Pa. 
281, 37 A 511, 513. (2) “The words 
‘divided equally,’ in a direction in a 
will that testator’s estate is to be 
divided equally, is alike applicable to 
real and personal property, and may 
very appropriately be used in refer- 
ence to both.” Hobson v. Hale, $5 
N. Y. 538, 602 [quot Penfield v. Tower, 
1 N. D. 216, 46 NW 413, 417]. 

pe ad “Divide the land, negroes, 

——Where some of the legacies cf 
a pe were specific and some gen- 
eral, a direction that the executors 
should “divide the land negroes, etc., 
to be given off in the order herein 
named,”’ was not sufficient to change 
the specific to general legacies. The 
word “divide” was not used to in- 
dicate the intention that the legacies 
were to be paid in specie out of the 
money and property, but to desig- 
nate the duty to appropriate the as- 
sets of the estate to the accomplish- 


A rule of construc- 
tion only which must be applied in subordination 
to the intention of the author of a will as gath- 
ered from the language of the clause construed, and 
also from the general scheme of the testament.®> 

The result of conflicting evi- 


DIVIDE—DIVIDEND 


TEX IMPERII 
RATA SUNT.*? 


same moment.®° 


DIVIDEND.** 
and indefinite meaning.®® 
particular and technical signification.®° 
to various subjects, it is not intelligible without 
knowing the matter to which it is meant to refer, 
and of course, where there is a context, it is liable 
to be affected by that context.*! 
and legal parlance the term implies a portion of a 
fund divided among several others.* 
primarily as a portion of the principal or profit di- 
vided among several owners of a thing;®* a fund 


DIVIDE ET IMPERA, CUM RADIX ET VER- 


IN OBEDIENTIUM CONSENSU 
The word is one of very general 


It has not, in law, any 
Applicable 


Both in common 


It is defined 


set apart out of profits, to be apportioned among 


ment of the testator’s purpose. Gil- 
pe Legatees v. Gilmer, 42 Ala. 9, 


Ce} “Divided . . . according to 
law.’”—The term as used in a will in 
which testator devises certain real 
estate between his wife and chil- 
dren, “to be divided among them ac- 
cording to law,” is “simply declara- 
tory, not of the quantity of the estate 
conveyed, but how the devisees shall 
hold it, to wit, in severalty, the par- 
tition to be made in the mode pre- 
scribed by law.” Pruden v. Paxton, 
79 N. C. 446, 448, 28 AmR 333. 

{d] “Equally divided between.”— 
The words in a will directing that 
certain real estate be divided between 
certain beneficiaries operates to 
create an estate in common in the 
beneficiaries. Walker v. Dewing, 18 
Pick. (Mass.) 520, 521. To same ef- 
fect Griswold v. Johnson, 5 Conn. 363, 
Loomis v. Gorham, 186 Mass. 

NE 981; Emerson vy. Cutler, 
14 Pick. (Mass.) 108, 114; Weir v. 
Tate, 39 N. C. 264, 276; Sturm v. 
Sawyer, 2 Pa. Super. 254, 257. See 
also Bindon vy. Gorman, 4 OntWN 
1505, 24 OntWR. 769, 12 DomLR 240, 
241 (where the court said: ‘‘An agree- 
ment that the profits are to be di- 
vided, in the absence of other evi- 
dence, means that they are to be 
equally divided’). 

52. Layton v. State, 4 Del. 8, 37; 
feoce v. Mobley, 102 Md. 408, 413, 62 

53. Hill v. Hill, 261 Mo. 55, 60, 168 
SW 1165 [cit Cyc]. 

54. Seeds v. Burk, 181 Pa. 281, 
286, 37 A 511; Duffield v. Morris, 8 
Watts & S. (Pa.) 348. See also Dis- 
tribute ante p 1290. 

{a] “Devise” compared.—(1) “The 
words ‘divide’ and ‘devise’ are both 
used in the wili—the former confined 
to an act to be done by the executor— 
and it would be a strained construc- 
tion to say that in the codicil the tes- 
tator intended by the use of the word 
‘divide’ to do more than authorize a 
change in the division of that portion 
of the estate already devised by the 
will to the widow and children.” 
Boyd v. Boyd, 2 Fed. 138, 145, 1 Mc- 
Crary 268. (2) A will creating a trust 
in favor of testator’s daughter, and 
providing that in case of the death 
of the daughter without issue the 
property should be ‘‘divided” among 
certain of testator’s relatives, did not 
create a trust as to the relatives 
specified, but constituted a direct de- 
vise to them in the event of the tes- 
tator’s death. In re Heywood, 148 
Cal. 184, 82 P 755, 758. 

55. Matter of Myers, 98 Misc. 108, 
112, 162 NYS 119. 

56. Jackson v. Jackson, 82 Md. 17, 
34, 33 A 317, 34 LRA 173. 

[a] TlustrationWhen the courts 
use the term “divided reputation” 
with reference to the fact that there 
is a divided reputation in a com- 
munity as to the question whether 
or not persons are married, it is not 
meant that an individual can have 
such a thing as two cpposite general 
reputations at the same time. A con- 


dition of that sort is an impossibility. 
A reputation cannot be general if it 
is not general, and no reputation of a 
marriage but a general reputation is 
competent evidence to establish mar- 
riage. Jackson v. Jackson, 82 Md. 17, 
34, 33 A 317, 34 LRA 773. 

57. A maxim meaning “Divide and 
govern, since the foundation and 
crown of empire are established in 
the consent of the obedient.” Whar- 
ton L. Lex. 


58. See generally Corporations. 

59. Abbott’ L.° D. {quot In” te 
Hinckel Brewing Co., 124 Fed. 702, 
703]; State Univ. v. North Carolina 
AS Co., 76 N. C. 103, 105, 22 AmR 

60. Abbott L. D. [quot In re 
Hinckel Brewing Co., 124 Fed. 702, 


703]; State Univ. v. North Carolina 
R. Co., 76 N. C, 103, 105, 22 AmR 
671. But see Simcoke vy. Sayre, 148 


Iowa 132, 134, 126 NW &16 (where 
the court said: ‘The word ‘dividends’ 
has a peculiar and definite signifi- 
cance’’). 

61. Henry v. Great Northern R. 
Co., 1 De Gt & J. 606, 642, 58 EngCh 
470, 44 Reprint 858. 

[a] “Distributive shares” syn- 
onymous.—State Univ. v. North Caro- 


lina R. Co., 76 N. C. 103, 105, 22 AmR 
62. In re Fielding, 96 Fed. 800, 
801; Com. v. Erie, ete. R. Co., 


Phila. (Pa.) 465, 466. 

63. Bouvier L. D. [quot Com. v. 
Erie, etc., R. Co., 10 Phila. (Pa.) 465, 
466; In re Fielding, 96 Fed. 800, 801, 
3 AimBankr 135]. 

{a] “Corpus” distinguished. 
‘Dividends do not constitute a part 
of the corpus of an estate any more 
than interest on money constitutes a 
portion’ of the principal invested.” 
Heighe v. Littig, 63 Md. 301, 305, 52 


AmR 510. See generally Corpora- 
tions, 
[b] “Income” may mean the same 


thing as “dividends.” Reed v. Reed, 
6 Allen (Mass.) 174, 177. To same 
effect Heighe v. Littig, 63 Md. 301, 
304, 52 AmR 510. 

{c] “Profits” compared. — (1) 
‘Profits and dividends are not neces- 
sarily synonymous terms.” Boothe 
v. Summit; Coal Min. Co., 55 Wash. 
167, 180, 104 P 207, 19 AnnCas 1255 
(per Rudkin, C. J.). To same effect 
Allegheny v. Pittsburgh, ete., Pass. 
R. Co., 179 Pa. 414, 421, 36 A 161. 
(2) “The term ‘profit’ has a much 
larger meaning, however, and covers 
benefits of any kind, excess of value 
over cost, acquisition beyond expen- 
diture, gain or advance. It is broad 
enough to cover any sort of advant- 
age, advance or gain.” Simecoke_ v. 
Sayre, 148 Iowa 132, 134, 126 NW 
816. (3) “It differs from profits in 
being taken by a competent authority 
out of the joint property of the part- 
nership or company, and transferred 
to the separate property of the in- 
dividual partners or_ stockholders. 
No safely conducted business, cor: 
porate or other, distributes all its 
earned profits.” Aegheny v. Pitts- 
burgh, etc., Pass. R. Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page-and note number, 


DIVIDEND—DiVISION 


the shareholders;** a eorporate profit set aside, 
declared, and ordered;** the part allotted in divi- 
sion ;** a fund to be divided;** something to be di- 
vided;** a sum to be divided into equal parts, or 
one to be distributed proportionately;°* the share 
of one of the individuals among whom a sum is to 
be divided;*° an equitable share of surplus;*! a 
share;‘? a share or portion;** a part or share;** not 
the share of any particular partner or person in 
that fund;* a distributive sum, share, or percent- 
age arising from some joint venture,’® as a cor- 
poration or a proportionate amount arising from 
a bankrupt or other estate.*7 Also the interest paid 
on the public funds.78 The term carries with it 
the idea of the division of a fund owned by sev- 
eral parties, and the dividend is the aliquot por- 
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dividends declared by the company.** 

Ex dividend. A phrase used by stock brokers, 
meaning that a sale of corporate stock does not 
carry with it the seller’s right to receive his pro- 
portionate share of a dividend already declared 
and shortly payable.*+ 

DIVIDENDO. In Spanish law, dividend; the 
proceeds of a corporate share.*® 

DIVINATIO, NON INTERPRETATIO EST, 
QUZ OMNINO RECEDIT A LITERA.* 

DIVINE. Relating to divinity.$* 

Divine service. Religious services.®$ 

Divine things. Those which are either directly or 
indirectly established by God for his service and 
sanctification of men and which are governed by 
divine or canonical laws.®® 


tion of the estate of the common owners.’ 
qualified, the term signifies dividends payable in 


ow 


money.*®? 


In old English law, the term denotes one part of 


an indenture.®! 


In bankruptcy or insolvency practice a dividend 
is a proportional payment to the creditors out of 


the insolvent estate.®? 
Dividend addition. 


A term used in life insurance | 


Tf un- 


tance.®? 


DIVISA. In Spanish law, a share of an inheri- 


DIVISERO. In old Spanish law, the heir of a 
behetria or community which had the right to 


choose its own feudal lord.*? 


DIVISIBILIS 
DIVISION.** 


applying to the addition to the insurance from the 


64 Black L. D. [quot Lancaster 
Trust Co. vy. Mason, 151 N. C. 264, 269, 
65 SE 1015]. 

65. Peo. v. Glynn, 130 App. Div. 
332, 333, 114 NYS 460 [aff 198 N. Y. 
605 mem, $2 NE 1097 mem]. 

66. Wharton L. D. [quot In re 
ei Brewing Co., 124 Fed. 702, 
703]. 
67. Black L. D. [quot In re Field- 
ing, 96 Fed. 800, 801; Com. y. Erie, 
ete., R. Co., 10 Phila. (Pa.) 465, 466]; 
Henry v. Great Northern R. Co., 1 De 
G. & J. 606, 636, 58 ErgCh 470, 44 Re- 
print 858. 

68. Lockhart v. Van Alstyne, 31 
Mich. 76, 79, 18 AmR 156. 

69. Century D. [quot In re Hinckel 
Brewing Co., 124 Fed. 702, 703]. 

70. Century D. [quot In re Hinckel 
Brewing Co., 124 Fed. 702, 703]. 

71. Fuller v. Metropolitan L. 
Co., 70 Conn. 647. 673, 41 A 4. 

72. Wharton L. D. [quot In re 
Hinckel Brewing Co., 124 Fed. 702, 
703]. 

73. Century D. [quot In re Hinckel 
Brewing Co., 124 Fed. 702, 703]. 

74. Webster D. [quot Com. v. Erie, 


Ins. 


ry R. Co. 10 Phila. (Pa.) 465, 
466]. 
75. Henry v. Great Northern R. 


Co., 1 De G. & J. 606, 636, 58 EngCh 
470, 44 Reprint 858 (where it is said: 
“And strict language would require 
us to speak, not of the dividend 
which any shareholder receives, but 


of his aliquot portion of the divi- 
dend”’). 

76. Simcoke v. Sayre, 148 Iowa 
132, 134, 126 NW 816. 

77. Simcoke v. Sayre, 148 Iowa 


132, 134, 126 NW 816. 

78. Wharton L. D. [quot In re 
Se Brewing Co., 124 Fed. 702, 
‘ . 

79. In re Fielding, 96 Fed. 800, 
801, 3 AmBankr 135. 

80. Spooner yv. Phillips, 62 Conn. 
62, 68, 24 A 524, 16 LRA 461 [quot 
Smith v. Hooper, 95 Md. 16, 26, 51 
A 844, 54 A 95]; Lancaster Trust Co. 
vy. Mason, 152 N. C. 660, 661, 68 SE 


235. 

81. Black L. D. 

82. In re Fielding, 96 Fed. 800, 
801. See also Bankruptcy § 545; In- 


solvency [22 Cyc 1323]. 

83. Mutual Ben. L. Ims. Co. v. 
O’Brien, (Ky.) 116 SW _ 750, 752. See 
also Life Insurance [25 Cye 882]. 

84. Black L. D. < 

85. Escriche Diccionario. See Div- 
idend ante p 1406. 

86. A maxim meaning “That 

- 


is 


guessing, not interpretation, which | 
altogether departs from the letter.” 
Burrill L. D. [cit Bacon Max. p 18]. 

[a] Applied in: Jaquith v. Hud-| 
son, 5 Mich. 123, 136; Smith v. Jer-} 
sey, 3 Bligh 290, 347, 4 Reprint 610.) 

87. Webster New Int. D. 

“Divine law” see Law [25 Cyc 163]. 

88. McDaniel v. State, 5 Ga. A. 
831, 63 SE 919 (where it is said: 
“In a broader and philosophic sense 
of the word, there may be a shade 
of difference in meaning between 
the two expressions, but in popular 
usage they are synonymous”). 

{a] Sunday school not included.—_ 
(1) Where two church congregations | 
build a church in which, by their ar- 
ticles of association, divine service! 
only was to be held, Sabbath schools | 
are not included in the term “divine | 
service.” Craig v. Pittsburgh First | 
Presb. Church, 88 Pa. 42, 48; 32 AmR) 
417. (2) Where an agreement was) 
made between two churches using the | 
same building that its use was to be 
restricted to divine service, and, by 
@ common understanding between 
both congregations, no other meet- 
ings were to be held in it, and at 
the time of the agreement no other 
meetings were held in the church ex- 
cept preaching services, the term “di- 
vine service” is to be restricted to 
that meaning in the agreement, and 
would not include a Sunday school. 
— App., 73 Pa. 39, 46, 13 AmR 

[b] Usual or regular time.—Where 
a canon of the church provided that 
notice of the election of vestrymen 
shall be given during divine service 
on the Sunday previous to the elec- 
tion, “divine service” will be under- 
stood to mean the regular divine serv- | 
ice commencing at 11 A. M., where| 
the custom is to commence at that) 
time, and not to include a_ service 
beginning at 9 A. M., no other or dif-| 
ferent time having been assigned or 
fixed for such services on that day. 
a v. Palache, 68 Cal. 248, 253, 9 P 


89. Sanchez Roman, 2 Derecho Civ. 
Espanol p 480 [quot Barlin v. Ra- 
mirez, 7 Philippine 41, 53). 

90. Escriche Diccionario. See De- 
seent and Distribution ante p 795; ) 
Wills [40 Cye 994]. 

91. Escriche Diccionario. 

92. A maxim meaning “A thing 
divisible may be forever divided.” | 
Black L. D. 

93. See Contracts §§ 525, 735;) 
Sales [35 Cye 113]; Vendor and Pur-' 


| ed. 
| mankind 


EST SEMPER DIVISIBILIS.*2 


DIVISIBLE CONTRACT.* 


The aet of dividing or separating 


into parts any entire body;*> the separation of any 


chaser [39 Cye 1304]. 
$4. Division: Of: 

Army see Army and Navy § 34. 

Damages see Collision § 314; Ship- 
ping [36 Cyc 372 et seq]. 

Fee between prosecuting attorney 
and attorney pro tem see District 
and Prosecuting Attorneys § 72. 

Inheritance see Descent and Distri- 
bution § 25 et seq 

Land see Partition [30 Cye 145]. 

Municipality see Municipal Corpora- 
tions [28 Cyc 188]. 

Profits on dissolution of firm see 
Partnership [30 Cye 684]. 

Property see Property [32 Cyc 650]. 

Religious society see Religious So- 
cieties [34 Cyc 1167]. 5 

School district see Schools and School 
Disiricts [35 Cye 833]. 

State see States [36 Cyc 844]. 

Time see Time [38 Cyc 809]. 

Town see Towns [38 Cyc 604]. 
“Division line” see boundaries $§ 6. 
“Division superintendent” see Rail- 


|roads [33 Cyc 67]. 


“Division wall” see Party Walls 
[30 Cye 771]. 

95. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 415, 96 Am 
D 360]. 

[a] Division of mankind.—‘From 
a@ common, popular standpoint, both 
in ancient and modern times, the 
races of mankind have been distin- 
guished by difference in color, and 


they have been classified as the 
white, black, yellow, and brown 
races. And this is true from a sci- 


entific point of view. Writers on eth- 
nology and anthropology base their 
division of mankind upon differences 
in physical rather than in intellec- 
tual or moral character, so that dif- 
ference in color, conformation of 
skull, structure and arrangement of 
hair, and the general contour of the 
face, are the marks which distin- 
guish the various types. But, of all 
these marks, the color of the skin is 
considered the most important cri- 
terion for the distinction of race, and 
it lies at the foundation of the clas- 
sification which scientists have adopt- 
Blumenbach, in 1781, divided 
into five principal types— 
the Caucasian, or white; Mongolian, 
or yellow; Ethiopian or black; Amer- 
ican, or red; and Malay, or brown. 
Cuvier simplified this classification 
into Caucasian, Mongol, and Negro, 
or *~hite, yellow, and black races. 
Other writers make a still larger 
number of distinct races. It is said 
that Prof. Huxley's division of man- 
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entire body into parts;°® the state of being di- 
vided ;®" that which divides or separates;* that 
It does not in- 
clude the idea of preservation of any previous or- 


which keeps apart;®® partition.! 


abe i 
ganization, form, or shape. 


In English law, one of the smaller subdivisions 


kind is the most satisfactory. He 
distinguishes four principal types, 
and he points out the marked phys- 
ical characteristics of each. These 
types are the Australioid (chocolate 
brown), Negroid (brown black), Mon- 
goloid (yellow), and Xanthochroic 
(fair whites). To these he adds a 
fifth variety, the Melanchroic (dark 
whites). The ‘fair whites’ are the 
type of the prevalent inhabitants of 
Northern Europe, and the ‘dark 
whites’ of Southern Europe. All 
these physical differences do not ex- 
ist in the case of each individual, 
and ‘innumerable varieties of man- 
kind run into one another by insen- 
sible degrees’; but, taking the race 
or type as a whole, their peculiarities 
are sufficiently distinct to form the 


basis of well-recognized classifica- 
ae In re Saito, 62 Fed. 126, 
[b] “Division less than a coun- 


ty."—A city is a “division less than 
a county,” within the meaning of the 
statute providing that in such di- 
visions the petition to place a candi- 
date’s name on the official ballot 
shall have twenty signers. Jones v. 
Wilshire, 98 Ky. 391, 393, 383 SW 199, 
17 KyL 989. 

{e] Division point.—A ‘division 
point,” within Acts (1905) p 593 § 1, 
making it unlawful for any railroad 
company to build or repair railroad 
equipment “without first erecting 
and maintaining at every division 
point a building or shed over the re- 


DIVISION 


of a county.? 
with ‘‘riding’’ 


erty.® 


pair tracks, the same to be provided 


with a floor, where such construction |: 


or repair work is permanently done, 
so as to provide that all men per- 
manently employed in the construc- 
tion and repair of cars, trucks,” etc., 
shall be sheitered from the weather, 
either a place where the officials of a 
division are permanently located or 
a place where trains are regularly 
made up and terminate their runs, 
and train crews” are regularly 
changed; hence a town which was not 
the headquarters of the division of- 
ficials, and where no trains were reg- 
ularly changed or made up or train 
crews regularly changed, only local 
trains on a branch ending their runs 
there, and the engineer and fireman 
remaining there for the night to 
make the return trip, is not a “divi- 
sion point.” St.) Louisi.|)éte, Rs 
aie v. State, 102 Ark. 205, 143 SW 


“Per capita” division implies 

a property shall be divided 
equally. Purnell v. Culbertson, 12 
Bush (Ky.) 369. 370. 

{e] “Schism” compared.—McKin- 
ney v. Griggs, 5 Bush (Ky.) 401, 414, 
96 AmD 360. 

96. Livermore v. Phillips, 35 Me. 
184, 188 [quot Starks v. New Sharon, 
39 Me 368, 2], 


97. Webster D. [quot McKinney 


v. Griggs, 5 Bush (Ky.) 401, 415, 96 
AmD.: 360]. 
98. Webster D. [quot McKinney 


Vv. Griggs, 5 Bush (Ky.) 401. 415, 96 


Used in Lincolnshire as synonymous 
in Yorkshire. 

In Spanish law, partition or distribution of gains 
and also of liabilities.® 

Division fence. 


One dividing contiguous prop- 


AmD 360]. 

99. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 415, 96 
AmD 360]. 

1. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 415, 96 
AmD 360]. 

2. Livermore v. Phillips, 35 Me. 
184, 188 [quot Stanke v. New Sharon, 
39 Me. 368, 


3. Black L. ‘b 
4 Black L. D. 
[a] “County” and “riding” com- 


pared.—The term “division,” as used 
in an act of parliament directing that 
a moiety of the penalty prescribed 
therein should be paid to the treas- 
urer of the county, riding, or division 
where the offense is committed, does 
not mean a division not known in the 
law, but capriciously adopted in par- 
ticular counties. There are legal di- 
visions which satisfy and directly ap- 
ply to each of these words. ‘‘Coun- 
ty” applies to every county in the 
kingdom except two, “riding” to 
Yorkshire, and ‘‘division” to Lincoln- 
shire, where there are three divi- 
sions and three separate commissions 
of the peace, three quarter sessions, 
and three distinct rates. The word 
“division,” as used in the act, does 
not mean one of these three divisions. 
Evans v. Stevens, 4 T. R. 459, 462, 
100 Reprint 986. 

5. Escriche Diccionario. 

6. Hoar y. Hennessey, 29 Mont. 
253, 260, 74 P 452. See also Fences 
(19 Cyc 469]. 


For later cases, fey siopments and changes in the law see cumulative Annotations, same title, page and note number. 
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